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S O M E  P R O B L E M S  OF THE L&W OF W A R  IN LIMITED 
K L C L E A R  W B R F . & R E *  

BY WILLIAM V. O'BRIEV* 

I. INTRODUCTION 
For some yeam now the United States Army has been trans- 

forming itaelf into what i t  calls a "pentomic" army. Rejecting 
the nations that the atomic age has out-maded land armies and 
t h a t  all-out nuclear war mu8t inevitably rank as  our primary 
defense strategy, the Army has sought to develop fighting forces 
capable of operating under conditions of limited warfare, both 
nuclear and conventional. Thus, the Army has taken the lead in 
developing Some of the limited war  concepts which have been 
attracting attention in the fast-developing discipline of politico- 
military studies and in the emerging field of ethical-military 
studies.' 

Students of the law of war, particularly those who are  inter- 
ested in investigating the possibilities for  a realistic j u s  I?L bellurn, 
have naturally been following these developments with great 
interest. The key to lepal limitations of warfare would appear t o  
lie in the concept of rational, controlled warfare. All-out nuclear 
war, particularly since the appearance of the H-bomb, does not 
seem to be either a rational or a controlled means of war. Yet 
for some years i t  appeared that this kind of warfare >vas virtually 
the only kind which we could expect in a major  conflict. The 
reaction that  set in against the dominance of majs i re  retaliation 
theories has been profound, as  i t  has come from manv source- 

- T h e  author gratefvlly acknoivledges the va!uable asr~htance ~n the p e p -  
a r a t m  of  this paper of Captain Steren T Clark, XPC,  U. s. Army. Captam 
Clark 1% preiently assigned to graduate studleg ~n Internstional Law and 
Relations at Gearpetoim Unwernty. The ~ p m o n r  and C ~ C I U E ~ ~ J  presented 
herein are those of the author and da not neces38?11> represent the views of 
The J u d e  Advocate General's School nor an%. other eaveinmental aeencv  . .  I .  

*' C h a k a n ,  Institute of World Polltr and Professor af I n t e r n a t m a 1  L 

1960). 
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from intellectuale, moralists, and from professional military men. 
As a result of this reaction there has been a continuing debate 
over the feasibility of various alternatives to all-out nuclear war, 
ranging from graduated deterrent through limited nuclear war 
to limited conventional war. Recently the prevailing trend has 
been towards stabilization of deterrents, arms control, and limited 
war with each being an indispensible par t  of a system of con. 
trolled warfare. Thi8 study will not concern itself with strategic 
use of nuclear weapons. Xaturally, the presence of those weapons 
and their deterrent effect must be kept in mind a t  all times when 
one is concidering limited war, whether conventional or nuclear.' 

I t  is fa i r  to say that  no-one feels particularly Secure in his 
o w n  favorite defense philosophy. There are  serious weaknesaes 
and flaws in  all of them. But, caught in the suppoaed "fearful 
choice" between unlimited nuclear war and submission to Com- 
munist imperialism, reflective men have been driven to the task 
of finding alternative defense policies limited by morality and 
common sense yet sufficient to  our defense needs. It is not putting 
the matter too strongly to say with Father John Courtney 31ur- 
ray. S. J. that the need for an efficacious limited war concept i s  
a "moral  imperative."^ While the international lawyer may re- 
tain Some doubts as to the validity of these alternative defense 
theories he can hardly avoid the feeling that  his hopes for a 
revival of the l a w  of war hinge Yery largely on their L U C C ~ S S  01- 

failure in practice. With the development of the pentomic can- 
cept in the Army important steps have been taken to transfer 
the focus of discussion from pure theory t o  practice. Theories 
of limited war are translated into new organizations, strategies, 
tactics, logistics and, as will be shown, new problems as well as 
new hapea for  a revired law of ~ . a r . ~  

11. T H E  LIMITED WARFARE CONCEPT 
The pentomic concept, reduced to its essentials, merely reiter- 

ates classical principles in the context of strikingly new technical 
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capabilities. These principles are  summed up in the v x d s :  fire- 
power, movement, and communications. "The development of 
atomic power has changed forever many of the techniques of 
war .  In the field of firepower alone since World War 11, changes 
have been dramatic and far-reaching."s Advances in aerial, 
ground and water transportation, as well as  in communications 
techniques, promise rapid and controlled movement. Thia is 
fortunate since nuclear firepower imposes an extraordinary need 
for mobility and disperaian.B 

The organizational and tactical result of the pentomic concept 
is the new basic fighting unit, the battle group. Pentomic war- 
fare is sumed up in this official description of the battle group 
in action: 

The battle POUP i s  organized to fight under fiuid conditions. Thli  lean, 
powerful fighting machine 1% constantly moving, graupiny, and Bght- 

I t  should be noted that the structural characteristic8 of pen- 
tamic warfare  are presently under scrutiny and will soon be 
altered. The principal change is likely to be the replacement of 
the pentomic division and battle group concepts with B more 
flexible division, which mill resemble the present armored divi- 
sion with the three combat command headquarters. I t  is con- 
templated that brigades will be formed, these to vary in Size 
according to the mission of the formation. The imDortant m i n t  

1°K . , , .' 

'U. S. Dep't of  Army, Pamphlet KO, 355-200-7, .4 Sharper Sword and B 
St iorger  Shield 4 (1969). 

' / b i d :  Fast Mo iiig! H a r d  Hittiiig,', Army Reservist, Auguat 1957, p. 8: 
Khi te ,  A n  Infe7vi iz i  wzth G e n i ? o l  & , i n ,  Arm) Combat Forces Journal,  
IIlareh 1% p.  20: Reinhardi B K m e r ,  Atomic Weapons ~n Land Combat 
(1953). 
"6. Scale of Atomic Warfare 
"a Atamle warfare may Involve wide ranger of conditions dependent 

upon the number and yields of xeapanr employed. The e m p i q m m t  of 
larpe numbers of weapons of all yields presents m e  set of candltmnr: where- 
as, rmsil-yield ueaponi employed a t  infrequent intervals prelentr  another 
set of eonditiani. 

"b. Atomic warfare tandifioni are assumed to be the normal battlefield 
environment fo r  armored drvison operstionl.  O p e r a l m ~  on the ammle 
battlefield. B I  contrasted iwth apersrioni ~n the past ,  w 1 i  be characterized hg 
fewer troops within the forward portion3 a i  the combat zone in relation t o  
the land area mvolved. This w 1 i  result in greater fluidity af operations, 
l e i 3  clearly defined lines of contact, and the necessity fo r  increased reliance 
on the initiative and ability of subordinate commandern to reaet t o  unfaresee- 
able situation.. There conditions s i l l  be ~n d m c t  relatmn ta the number of 
atomic weapons mailable,  the eapabhty  fo r  them delirery, and their  pattern 
of employment, n t h  respect to both sidor." U S Dep't of Army, Field 
Ysnval h a  17-100, The Armored Dluinan a r d  Combat Command 4 11918) 

See Stewart .  1ntrioetian of Firepoiter, M o b i l ~ l a .  and D r s i i ~ m o n ,  ! m ~ l a r p  
Review. March. 1960. PP 26-33 

U S. Dep't of Army. Pamphlet So. 356-200-7, op. L L I .  mp'a  note  5 ,  at 5 
*oo Lllm 3 
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i s ,  however, that this reorganization n i l 1  not alter the oper- 
ational characteristics of the so-called pentomic warfare. Indeed, 
with the adoption of an armored organization, infantry tactics 
will probably tend increasingly to resemble armored tactics.8 

S o w  certainly thia concept opena up possibilities far  B kind 
of warfare nhich  would be eminently more desirable than the 
hydrogen slug-fest which we all dread. Whether it will work, 
whether it will be enough. we do not k n o w  But to the extent 
that pentornic warfare does prove itself, the prospects imprare  
for penetration into the anarchic areas of modern total war by 
the lawyer, the moralist, and the professional military exponent 
of rational warfare. I t  is the object of this study, therefore, to  
indicate some of the implications of pentornic operations for the 
law of war, both as  it stands today and as it may develop in  
the future. 

111. SOME PROBLEXS OF THE LAW OF W A R  IN 
LIIIITED NUCLEAR OPERATIOSS 

Of the many questions relevant to the laws of war raised by 
analyais of pentornic operations, two braad areas appear to be 
particularly intereating and will be surveyed briefly here: 

(1) I'se of tactical nuclear wveapana. 

( 2 )  Fulfillment of the requirement8 of the humanitarian l a w  
of war under conditione of pentomic warfare aga imt  a totali- 
tarian aggressor. 

Use of Tactical Xuclear Weapons-FM 27-10 states t h a t :  
The use a i  explanve 'afam~e weaponr; whether by air,  ea, or land 
forcer, cannot a i  auch be regarded ad violative of international law in 
the abrenee of  any euitomary rule of mternatianal law YT international 
eonvention reitnetmg their employment.' 

This statement has remained valid despite all of the agitation 
for the ''outlawry'' af nuclear weapons of recent years. I t  i3 sup- 
ported by the views of mort authorities, although, admittedly, 
the authorities have been very reluctant to face the question 

' 9 8  Army S a w  .Aar Force Journal 733.  804 (1961) 

' U. E. Dep't of  .Army. Field Manusl So 27-10, The Lsv; of Land  Warfare, 
parr 35 ( 1 9 5 6 ) .  

4 *GO llS'B 
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~quare ly . '~  Indeed, even the rules purporting to  regulate the use 
of gas are not beyond question, as has been shown, and the ap- 
plication by analogy of such rules to the revolutionary new nu- 
clear means is as dubious in the realm of legal logic as i t  is in 
common sense." 

Thi3 does not mean, however, that  in the absence of a rule 
prohibiting the use of nuclear weaponz, belligerents are  free to 
utilize nuclear means without restriction. The principle of legiti- 
mate military neceasity, the basic principle of the lalv af war 
as well as  the basis for the American concept of permissible rio- 
lenee, limits the use of nuclear weapons--as it does all means of 
warfare.12 

Xost studies of military necessity have emphasized the point that 
the legitimate, legally valid version of the concept requires that  
military exigencies be subordinated to the rules af the pasitire law 

.'For a detailed a n s l y ~ i i  and a review of the sutharit ier.  eee O'Brmn. 
L r y i t i m a + e  &lihfar~i Sraramiy zn A-aefea? War, 2 Inrti tute of World Pol i ty  
Yearbook 36. 82-100 (1960) (hereinafter cited as O'Brlen, .lli'i+nrd T c c i 8 -  
SLt" ,n .T%o!roi' war1 

Draper states.  "As these Convenriana have been framed af te r  taking m t a  
account mllltarl- requlrementr. there can be little exeu~e  far dmrszardinp 
their  p ~ w m a n s  or for  being deterred from applying them in the actual 
conditions of mar./' Draper,  The Red Cross Convenrioni 92 (1968).  

Yet clearly. the 'mi l i ta ry  rerjunemcntr" envisaged ate those of the pre- 
atomic era, far he later states:  "If the use of nuclear weapons be pro- 
hibited per se ,  or if they cannot be used wi thou t  ~ l a l a r l n g  tt.e eustomnry 
rules of war or the Geneva Conventions. c . 8 ,  because their  use means 
attacking the Civilian population. or m t  protecting and le-pecting the s c k  
and wounded. medical installations. and the aged and chlldren placed ~n 
agreed reiet)- zones, any p r o p o d  t o  use these weapons in the first resort  
against  an sggrersor who has not used them, s t and i  eordemned a i  an 
lllegalitl a i  serious as. if not more ~ e i i o u s  than. the  aggresaion. To auggeit  
t h a t  the initial resort  t o  n u e l e ~ r  \>eeapanr mag be a rahd  exerase of repnsa l  
a s a m i t  the admitted illegality of aggressm 13 a wholly unwarranted exten- 
sion of the meaning of the term ' r e p r i d ;  and ~n any erent sdmlta the 
i l legal i ty  of the vie a i  nuelesr $weapon%'' Id  at 98-99. 

If this view a e ~ e  accepted \>e have no problems of internstlonal law i n  
n?ciesr pentomie warfare  because such B made of warfare  i s  prohibited 
p m  ~e This is not B vie- t o  which the writer can subscribe. Selther 16 
It a V L ~ U  irhich can be rvbstanfialed by authoritative contemporary ~ n s l y i e s  
of the legal i t a t u i  af nuclear weapons. 

Kelly, Gaa W a ~ f a , e  %n Iiiirrnaiioriol L a w  Mil. L. Rey.. July, 1960, P. b.  

For the evolution of the concept in American doctrine.  sea U. S. Kar 
AGO I l l i lB  



MILITARY LAW REVIEW 

of war.13 As the better contemporary analyses of the concept have 
recognized, however. this emphasis I S  misplaced in an age when 
the principal decisive means and institutiona of war are utterly 
uncontrolled by effective positive law Thus i t  i s  mis- 
leading if not hypocritical to  boast that the "American" defini- 
tion af military necessity is superior to the badly mauled "Ger- 
man" concept of Kriegsraison because the former honors the legal 
rules which the latter would flaunt. If the preferred definition 
of military necessity means only that a belligerent is bound to 
observe all clear-cut rules of positive international law there 
is relatively little limitation involved. We are  free t o  engage 
in everything from unrestricted submarine warfare  t o  oblitera- 
tion bombing, "conventional" or nuclear, without breaking any 

Dep't, Inatructiani f o i  the Goreinrnent of .Armies of  the Cmted Stares in the 
Field, Gen. Orders No. 100. art. 14-16 (April 24. 1863). IF. L. S Naval B a r  
College. International Law D l ~ e u ~ ~ l o n r  18 (19041, and in i Moore, Dlgeit  of 

L 261 (1953) Bee O'Brlen. 
xtrciear war at  53. 

6 



L I M I T E D  NUCLEAR W A R F A R E  

"laws."16 But the t rue concept of legitimate military necessity 
goes deeper than this. Underlying the whole concept of permis- 
sible violence, of legally and morally limited war, and underlying 
those rule8 which do exist in the law of war, is the fundamental 
idea of proportionality between military means and legitimate 
military ends.16 The rules of war are  but concrete formulations 
of the principle of proportionality with respect to a particular 
weapon, institution, or situation. But  the failure of the law of 
war  to produce such a rule does not mean that  the principle is 
inoperative. I t  means, rather, that  the conscientious belligerent 
is going to have to seek the answer to the question, "Is this pro- 
portionate, is this permitted by the principle of legitimate mili- 
t a r y  necessity?' without the benefit of a pre-existing norm in the 
form of a rule of positive law.'. 

If, therefore, w e  have no specific legal rules governing the use 
of nuclear weapons, the relevant question is not, "Is the use of 
this weapon 'against the law'?' but, rather, "Is the use of this 
weapon in a particular situation in consonance with the principle 
of legitimate military necessity?" Reduced to its essence this 
question may be phrased, "In this situation, is this particular 
means proportionate to a legitimate military end?" 

Consequently, the great  need in the development of the law of 
war  is for concrete case studies of belligerent actions. These 
studies can take the form of normative critiques of historic 
military actions, of war  crimes proceedings, OT af hypothetical 
situations. With respect to the latter hypothetical situations, the 
armed 8ervices can make a real contribution to the law of war 

- 'See Barnes, Submarine Warfare and. Internotzalial Law, 2 Insti tute 
of World Polity Yearbook 1 2 1  (1560) ; Greenspan, The Modern Law of Land 
Warfare 351-353 (1559); Kunz, The Chnoho SLatr*s a i  the Lags o f  War and 
f h e  Cwent 3-rcosntu io? the%? Revision, 45 Am. J. Int'l L 37 (1951) ;  
O'Brien, rMifztary Saeeasitv in_ Sucfear War 82-59, 

" S e e  Huber, Q d q u e s  comiderotions 6 w  m e  reuiaion euentueife des 
Conbentions d e  la Hay. relatwes a la g ~ s r v c ,  37 Rev. int. de Is Crmx-Rouge 
417, 422 ( 1 5 6 5 ) ;  MeDougai & Feiieiano, op. rit.  s ~ ~ p r o  note 12; Weiden, 
Xeoessity in Iniernolionaf Lazi, 2 4  Transact.  Grot. Soe'y 113 (1559) ; 
O'Brm,  Mibfury Becessttu 138-145 and Military Necessity m Nuoimr War 

"This  13 recognized in Article 22 of the Fourth Hague Conventm of 
1907, Canvention Reepeetins the Laws and Curtoms af War  on Land, and 
Annex. October 18. 1501, 36 Stsf 2217, T S Yo, 539; and, in a somewhat 
vague and eontravermsl fanhian [nee Schivarzenberger, Legality of llvelear 
Wespona 1 2  (1555) l  by the De Psrtenr clauies in the Preambles to the 
Hague Conventions on the law8 of war on land of 1859 and 1507 and to the  
Geneva Canventions of 194'3 Even in the absence of  speeifie rules of pwltive 
law, the parties are not to engage m acts eantrary to the ''usages of civilized 
peoples.  . , the laws of humanity,  and the dictates a i  the public canscimee." 
See O'Bnen, .Mditary Necrssity in Raeleur War 58-61. 

48-67, 
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by interjecting legal and moral elements into the play of ma- 
neuvers and command post exercises. Through such exercises 
responsible commanders can begin to see the patterns of pro- 
portionality unfold. They can begin to get a concrete idea of the 
kinds of things which are permitted by legitimate military neces- 
sity and the kinds of things which a conseneus af reasonable men 
would hold to be forbidden. 

Such discuesiona may be directed to two kinds af problems, one 
strategic and the other tactical. In  the first place, the overall 
strategic decision t o  employ pentomic, limited nuclear warfare  
in a given situation is subject to scrutiny on grounds of pro- 
portionality. Critics of some recent exercises and maneuvers 
hare taken the view that  the very idea of conducting limited 
nuclear war in a populated area is wrong. Conceding that such 
a strategy might be permissible and feasible in  a desert or 
relatively unpopulated steppe, i t  is urged that  the destruction 
wrought in any nuclear defense of a populated area would be 
inherently disproportionate. In any event, it is urged, the local 
populations and their governments would not permit such a 
strategy for long. 

Now there are many serious arguments against any kind of 
strategy involving nuclear weapons. The strangest is probably 
that  which questions the feasibility of holding the line between 
limited and unlimited nuclear warfare, the problem of escalation. 
Another telling argument is that  which points out that  there is 
no asdurance that  the enemy would be able to conduct a better 
"pentamic" war than we,  that there need not necessarily be any 
advantage in preparing for limited nuclear war. Theje are sues- 
tians which, obviously cannot be resolved here, any more than 
they have been resolved in authoritative defense literature.'i 

Yoreaver, it is no doubt unrealistic to discuss pentomic 
strategies in a major conflict without reference to the operations 
of the Strategic Air Command and the Navy.. But the problem 
remains, nevertheless, of forming some impressions as to the 
feasibility and proportionality of limited nuclear warfare in 
areas which the United States is called upon to defend. And 
beyond this there rests the deeper question whether i t  is ever 
possible to "limit" the conduct of operations in a major war, 

See Bradie, op. Li t  saws note 1. at 261-262, 308, 310. 312, 321-329, 341. 
319. A r m  On F a r  (1948) i Sael-Baker, The Arms Race (1968); Oigaad, 
.\Ai.& P;obiems of SlowrtV and Caliabaraiion. 64 Am, Pol. Sel Rev. 106, 
107, 188, r t  aeq .  (1960);  Collin?. T h e  O t h r i  S d r  o i  the Afani, Army. Xov. 
19SY,  p. 18: O'Brien. lfilitary SLersszty in Srolrar Way 82, and literature 
clted in n 40 mjra. See also Hahn & Neff, American Stratem 249-60, 268-67 

8 *GO 11698 
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whether the whole concept of rational, controlled war has Borne 
chance of realization. 

Without attenmtinp a definitive analysis of this highly con- 
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of limited war theories in general and limited nuclear war theories 
in  particular have contended tha t  the delicate limited war 
theories of theorists such as Kissinger will not hold up under 
the conditions of battle with all af its human and organizational 
limitations. In the canfuaian of combat. it i d  asserted, fine-drawn 
distinctions will vanish, and the commander w 1 1  uae all available 
means without restraint in order to  achieve the moat complete 
"victory" possible. 

I t  need hardly be observed that  this argument poses a most 
serious threat  to the whaie idea of legal limitation of warfare .  
In its pessimism i t  virtually repeats the extreme K n e g s m i s o z  
doctrine of potentially unlimited military necessity, the very doc- 
trine which is supposed to have been buried ~eve ra l  times over- 
politically, legally, and militarily. 

As the United States Army has experimented in pentomic 
tactics, it has become more and more evident that  this problem 
of human control can be solved. The reason far this is that  
nuclear weapons, particularly the more potent devices, are not 
distributed like hand grenades to  he used a t  will. Their use is 
ra ther  closely controlled. Military and technical considerations 
do not permit tactical commanders to  use nuclear devices as  they 
please. Through the use of institutions such as the  Field Army 
Tactical Operations Center (FATOC) a considerable control 
may be exercised over the  use of tactical nuclear weapons. Scien- 
tific selection of nuclear targets  and the utmost in rational con- 
trol over nuclear attacks are objectives which the .4rmy has 
pursued from the beginning of its experiments in  pentamic 
theory and practice I t  may well be t ha t  this  element of control 
will provide the Starting par t  for normal limitations an tactical 
nuclear w.arfare.20 

The decision-makers in a FATOC control center conaider many 
factors before they authorize a nuclear attack The tactical com- 
mander is not simply given whatever he wants. when he wants  
i t .  He is permitted to  utilize nuclear means when the overall 
picture justifies i t .  

"The  FATOC is discusbed briefly I" S e t a n d  Army Ressraists in Trapline 
111, Army Reservist, October 1969, p 10; and. by General George U' Read, 
Jr., U.S. Army, Commander, 2d United States Army, quoted in Seeand Army 
Sentinel, September 10. 1969, p. 3. e d ~ .  3-6 Some indication of the growth 
of the eomgiex techniques of nuclear target neleetian may be seen in U S .  
Dep't of Army, Psmphler No. 39-1. o p .  cit. nupra note 19: Hemmgway, A 
Battalien Commondei's Vtrwpaint r j  a S u t a h l r  Afomie Target, A Fiirthrr 
Diioussim o j  Mobile  Dcjenss, Army Rtrerviit, February 1957, p .  12: 
M a t s i l l .  T a v g r t  Analyms Wtth the  A D T ,  Army. February 1969, p 74; 
Kirkpalrick, Command Aspects m the  Taclicol Employment o i  Atomic 
Waopns, Military Review, November 1956, p.  15: Hubbard. The Staff end 
.Modem War, Military Reuisiv, February 1960, pp. 53-68. 
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Now there is no reason whatever why those who weigh the con- 
flicting factors involved in a decision to detonate a nuclear device 
may not consider factors of a moral, political or legal nature. 
To be concrete, i t  has been the practice in some recent exercises 
to include a Civil Affairs, G-5 representative in FATOC and 
other similar control centers. The skeptical would be surprised 
how rapidly the whole psychology of the target selection process 
can change when there is a man present representing civilian 
interests. Moreover, a n  effective G-5 can bring strong pressure 
to bear an a Commanding general when he demonstrates t h a t  
target  selection policies are  having a ruinous effect an the civilian 
situation. On the purely practical level there is increasing recag- 
nitian of the fact  that  normally friendly or passive civilians 
can become a ser iou  military problem when they are  exposed to 
reckless policies t h a t  destroy their lives, their property and their 
morale. What is even more serious, the same problem can arise 
even when the military decisions are comparatively conservative 
and defensible. In either ease, i t  seems that  the civil affairs 
personnel are  placed in a position where they will have the best 
understanding of this "factor" of "target selection." Incidentally, 
i t  does not appear that  civil affairs has been formally or  con- 
sciously given the function of limiting pentomic war. Rather 
this function has  developed spontaneously. 

There is another important limiting factor which would pre- 
sumably operate in mast conflicts in which the United States 
Army i8 likely to participate. Mast modern war8 and foreseeable 
future  wars are coalition wars, fought either under the control 
of an alliance or an international organization. In such wars 
pure military utility must often bow to political and legal require- 
ments. We seem finally to be learning the lesson that  wars  are  
not fought for  the sake of destruction nor even, necessarily, f o r  
"victory" but for the important political objectives which are 
frequently shared with other nations. As in Korea, the purely 
military estimates of the field commanders must be tempered 
by the requirements of higher politico-military policy. Is it not 
evident that  there is an unparalleled opportunity t o  interject 
normative limitations on the conduct of war  through higher 
policy with the result that  even the decisions of the battlefield, 
where martial emotions and ephemeral military utility are sup- 
posed to reign supreme, may be influenced?21 

"See Craig. Germany a d  NATO: The Rea7rnamsnt Debotai,  1950-1968, 
in NATO and American Security 240 (Knarr  ed. 1050) : Gsie, The Art 01 
Command in the N d e o r  A g e ,  Journal of the Royal United Service lnstitvte 
(Great Britain), August 1966, digested in Military Review, July 1951, pp. 
75-78, 
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There exist, then, national and international organizational de- 
\,ices which may be able to control the human side of the other- 
wise technical problem of limiting nuclear war. But, the task 
is extremely difficult. Let UJ consider an example which, while 
hypothetical, would Seem t o  be typical of the kind of dilemmas 
which ~ ' 1 1 1  face pentomic commanders. 

As  use have said, the essence of pentomic warfare is heavy fire 
(presumably including nuclear f ire) ,  rapid morement, controlled 
by superior communications. I t  resembles but far  surpasses the 
Panzer tactics of Xorld Wm 11. In such operations the risks are 
greater and the stakes in an individual engagement tend to be 
higher than is the case in the more plodding type of warfare that  
characterized World War I1 and the Korean War in the intervals 
between "breakthroughs." A single example of a typical situa- 
tion in a limited nuclear war present8 the potential problems in 
all of their complexity. 

A Pmtornie  Legal  mid X o m l  Dilemma--American forces are 
conducting a fighting wi thdraw. ;  maneuvering so as to draw the 
advancing aggressor forces into a position where his concentration 
coupled with the terrain features of the area will make him 
vulnerable to a tactical nuclear attack. Needless to say, the ag- 
gressor is stri\-ing to asaid placing himself in such a position, 
just as  are the Americans. Yoreover, there is B particular 
urgency in the American efforts to place the aggressor's forces 
in pasitiana of nuclear vulnerability since this tactic is the prin- 
cipal means of countering the aggressor's overall superiority in 
resources and initiative. 

At a critical moment, when the aggressor's offensive momentum 
is a t  its zenith, American forces find a aizeable enemy troop con- 
centration in a position which offers an excellent target  for a 
tactical nuclear device. I t  is decided to launch the device in fifteen 
minutes. In recognition of the serious politico-military interests 
already called to their attention by the civil affairs representative, 
FATOC asks whether there would be any serious abjection to a 
nuclear attack. A check of the civil affairs situation map reveals 
that there are 15,000 refugees concentrated immediately within 
the proposed target area. These refugees are following the evacu- 
ation instructions and the civilian eraeuation routes prescribed 
by military planning in conjunction with the cib-il authorities. 

Should the nuclear device be launched, thus capitalizing on the 
enemy's predicament and bringing to fruition the arduous and 
dangerous process whereby the American forces have maneuvered 
him into i t ?  On the other hand, should the opportunity for this 
tactically and perhaps strategically decisive nuelear blow be 
12 *oo L l d S S  
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voluntarily renounced in order to  save fifteen thousand civilians? 
I t  is in the face of such questions that  high-flown theory is com- 
pelled to come down to ear th!  

The nuclear device is launched. From the military point of 
view and, in the writer's opinion, from the standpoint of legiti- 
mate military necessity and proportionality, the decision is cor- 
rect, albeit unpleasant. On the other hand, the implications of 
this act for  civilian morale and for the attitude of civilian KOV- 

ernmental leaders obviously are  considerable. Indeed, the civilian 
government will probably react with atrenuaus protests against 
this  and other less extreme decisions of "military necessity." 
The result is a kind of dialectic between arguments of a purely 
military character and arguments of a purely civilian, humani- 
tar ian nature. The result i n  this: The military view prevails in 
this instance, but there is the fur ther  result that  a somewhat 
altered military view emerges. In that  altered military attitude 
there is an increased awareness of the political, humanitarian 
and normative considerations limiting pure military utility. These 
considerations cauid still be overcome by sufficiently convincing 
military needs but only if the military argument meets the test 
of real "necessity." 

Thus, if w e  altered some of the elements of the situation just 
described, were the enemy farces sufficiently dispersed so that  
nuclear attack mzould not be seriously crippling, i t  would Seem 
t h a t  a decision to inflict only moderate injury upon them a t  the 
expense of 16.000 civilians would not be proportionate and hence 
not in consonance with the principle of iegitimate miiitary necea- 
sity. Moreover, the question of proportionality may be carried 
beyond the immediate tactical context. I t  may well be that  the 
decision described is justified by military necessity. But suppose 
that  there were fifty or a hundred such decisions with similar 
consequences for civilian lives and morale. The presiures brought 
to bear on a commander by the civilian government might well 
be such as to threaten a situation wherein a purely military de- 
cision might provide the s t raw which broke the camel's back and 
drove an ally out of the war one way or another. Thus i t  is clear 
t h a t  military measures which might be perfectly legitimate in 
themselves would have to be forbidden because of their ultimate 
implications. 

I t  is submitted, however, that  this would not be an unprece- 
dented development. Tactical commanders have seldom been 
able to do what they wanted to  do, when they wanted ta do i t .  
Whatever the equities in the situations, a Patton may be stopped 
because of logistical difficulties. A Clark may have key units 
*GO llm* 13 
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taken from his command l u s t  at the moment when he thinks 
that he needs them for  a decisive i-ietorp. A XincArthur may be 
denied the right to attack enemies beyond an arbrtrary line. 

Indeed, 11 i s  north emphasizing that the whole idea of the 
sripremacy of a utilitarian reading of "military neeer 
myth that is dircredited by military history. Wars hare B nays 
been limited by capabilities and policies. The problem of legal 
limitation of means of warfare must be viewed in this light. 
The key to such Imitation is the chain of command. One 
expect the battle p r m p  or other tactical commander, di 
the rapidly mormp pentomic unit. to w i s h  carefully the d 
to drop a nuclear device ~n an area filled a i t h  civilians, although 
he has a duty not to ignore their presence - >  &'e can, howreier. 
expect that corps, army and higher headquarters will, first, have 
given some thought to these problems before operations began 
and, second, be constantly alert to the legal. moral. and political 
rsmificntians of the policies carried out  within t h e n  commands 

This is a staggering responsibility. I t  is a responiibility so 
great that it ma)- be said that limited nuclear war cannot be 
successfull? waged unless i t  is met. The commander needs a 
great deal of help in meeting this responsibility. and the experi- 
ence of recent maneuvers and exercises would seem to show that ,  
w t h a u t  any particular antecedent intention on anyone's part, 
it has fallen to the civil affairs personnel, and particularly t o  the 
G-6 a t  all I I Y I I S .  to take the lead in giving the commander that 
help. The challenge to the Civ i l  Affairs Branch is tremendour 
The prevailing idea that the primary function of civil affairs is 
to help keep irritating civiliiins out from under foot durina com- 
bat and to set up minimal gowrnmental facilities after combat 

ncomplete. To those functions must be added an- 
g the commander as t o  the civilian implications of 
ions This involves friendly and unfriendly civilian 

populations and gorernmenta, a3 w e l l  as neutral populations and 
governments. Thus it i t  perfectly possible that the G-5 of a 
theater headquarters map have to warn his commander that B 

given military decision may badly prejudice the continued m p p w t  
of an allied government and people. He may even hare t o  brief 
the commander on the possible repercussions of military d e w  
S i o m  on a wavering neutral. 

In any event, the experience of recent exercises encourages 
the belief that the Dnited States Army can adapt itself to the 
concept of limited war. including limited nuclear war. If this 

" " S e e  Baldwin, o p  c d  w p s n  note 1, a t  21-26  
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judgment is valid there is no reason why the normative test of 
reasonable proportionality cannot be met by limited warfare. 
We now turn to the implications of limited war  for the consider- 
able carpus of humanitarian law6 of war. 

I\'. HUMANITARIAS LAWS O F  WAR I S  LIJ I ITED 
NUCLEAR OPERATIONS 

Presumably the most comprehensive and up-to-date par t  of the 
law of war is that  found in  the Geneva Conventions of 1949.9a 
Whereas limitation of means of injuring the enemy must largely 
be deduced from general principles, the rules gorerning the treat- 
ment of sick and wounded, prisoners of war, and civilians in 
Occupied areas are  specific and detailed. However, i t  is sub- 
mitted, implementation of the Geneva rules, as well as of earlier 
conventional and customary humanitarian rules, may prove to 
be quite difficult in pentomic operations. This is 80 because the 
Geneva Conventions and their predecessors appear to have been 
drafted on the tacit assumption t h a t  future  wars  would share 
the general characteristics of past wars. 

More than once in recent years we have suffered from the fact 
t h a t  the conventional laws of war assumed material circumstances 
which no longer existed. For  example, as the late Professor 
Feilchenfeld pointed out early in the Second World War, the 
Hague Rules of 1907 relating to belligerent occupation?i were 
based upon the political, economic, social, and legal concepts of 
19th century liberalism, concepts which had largely last their 
influence by 1939.'1 In  the Korean Conflict i t  was discovered 
that  the centuriei-old assumption that  prisoners of war are  
"out of the fight" and that  all prisoners of war want to  be 
repatriated can na longer be counted upon in  wars with Com- 
munist powers 

"Feiichenfeld, The International Economic Law of Belligerent Oecupatm 
17-29 11941) 
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A somewhat similar difficulty is encountered in attempting to 
apply the Genra Conventions of 1949 and earlier conventional 
and customary rules to pentomic operations The whole idea of 
respansibilirg for humanitarian activities seems t o  be based 
implicitly on the assumption that, m most situations, there will 
be il "front" and B ''rear'' in the traditional sense. For example, 
the International Committee of the Red Cross commentary an 
the conrentions talks about the duty of a besieging paver  ta 
"permit the passage bett ieen t h e  lines of enemy personnel of the 
same nationality as the wounded requiring (Em-  
phasis added.) 

It is further assumed that  there will be a party ta the conven- 
tions in actual control of any given area. While the earlier 
Hague Rules on belligerent occupation acknowledged the possi- 
bility of a situation wherein there would be no firm control by 
any responsible belligerent," i t  seems to hare  been the feeling 
that  such situaiions would be the exception and that  R fluid mili- 
t a r y  situation would be regularized before long as B result of 
one belligerent's achievement of effective control. But it should 
be evident that there is little prospect in modern warfare of any- 
thing approaching a linear "front". even in the sense of the 
word as employed in the more fluid situations of World War 11. 
The experiences of Xontgomery in the desert or of Patton break- 
ing out across France are relevant but not identical. These cam- 
manders wece not faced with a type of warfare in which any  
protracted concentration would probably produce the cruehing 
blows of tactical nuclear 

Iloreaver, the framers of the Genera Conrention appear to 
have avoided almost entirely the question of nuclear warfare  and 
its impact upon the law of war. There is considerable concern 
about bringing the law of wvar up to date. to make it realistic 
so as to meet the challenge of modern total war But it is quite 

"l International Committee of the Red Crass, Commentary. 1 Genera Con- 
vention 167 (Pietet ed. 1052)  (hereinafter cited "Pietet. Comnzentory") 

"'Convention Respecting the Laus and Customs of War on Land, n u p ~ n  
note 24, art. 42. 

""The battlefield is no longer o n  a front B feu, m i l e d  in depth The front 
may extend backwards 200 milei or more." Address by Cal. Charles H 
Krsus, 12th Annual Conference of the Military Government Associatian, 
June 13. 1958 See H a s z e ,  Combat Toctiai  / a?  Tomo?.iau's Aimy, Army, 
October 1057, p.  24. 
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d e a r  that  the "total war" envisaged is World War II.?n There 
id,  therefore, no anticipation of nuclear pentamic warfare  and 
i t  is questionable whether there was adequate anticipation of 
non-nuclear pentamic warfare.30 

If the pentamic a rmy follows the latest Army doctrine, i t  will 
be conatantly shifting position, constantly an the move, forever 
maneuvering t o  land the nuclear "knock-out" blow while a t  the 
same time seeking to avoid the presentation of a nuclear target 
to the enemy. There is good reason to believe that  this kind of 
rapid movement will also he characteristic of non-nuclear tactics. 
Obviously i t  will be difficult under these conditions to  carry out 
the legal duties imposed upon a belligerent by the humanitarian 
laws of war .  Let U B  consider three parts of the humanitarian 
law of war  which will be affected hy pentamic practices: treat- 
ment of the sick and wounded, the prisoner of war regime, and 
protection of civilians in occupied areas. 

Sick and Wounded-Article 12 of the Genew Convention for 
the Amelioration of the Condition of the Wounded and Sick in 

. .  
, . . [Tlhe four eonventiann deal almaat e ~ ~ l u d v e l y  with tho*% aipeets 

of warfare  in which conditions are somewhat stohiliied-with horpitsla, 
with POW camps, with internment camps, with occupied terri tory.  The 
conventions impose no limitations on the types of wesponr used. They speak 
but little of combst and when they do, their  injunctions are such obvious 
 ne^ as not to make civilian haspitali  the abject of attack." (Emphasis 
added.) Remarks by Wilber JI. Brueker, Gen. Coume1. Dep't of Defense, 
June 3,  1955, ~n Hrwinga  Brjore the Sewte Committae m Formgn Relations 
m the Geneva Cmvsntiam 107 the Protection of War Victim., 82d Cong., 1s t  
Sesr. (1856). 

"It may he auggeited tha t  the 1849 Convsntmn IS too elaborate, and tha t  
many of Itr  detailed requirementr will  prove m p o m b l e  of execution in 
modern war." Opimon of  State Department Legal Advisor, on file in 
State Dept Library (undated) 
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Armed Forces in the Field of 12 August 194911 requires that  the 
wounded and sick members a i  an enemy farce "shall be respected 
and protected in all circumatancee. . . . They shall be treated 
humanely and cared for by the Party to the conflict in whose 
power they may be . , . they shall not willfully be left without 
medical assistance and care, nor shall conditions exposing them 
to contagion or infection be created." 

-4rticle 15 of the same convention requires that, "At all times, 
and particularly after an engagement, Parties to the conflict 
shall, without delay, take all possible measures to search for  and 
collect the wounded and sick, to protect them against pillage and 
ill-treatment, to ensure their adequate care, and to search for 
the dead and prevent their being despoiled." The article goes on 
to suggest local armistice8 and other arrangements to permit 
alleviation of the sufferings of the sick and wounded. 

Article l i  ~ l a c e a  u m n  belliserents the dutv of burvine or cre- . .  " I  

mating the dead. 
Clearly the conditions of pentamic warfare render these duties 

difficult to Derform The conmaratire absence of "lulls" in the 
pentamic battle, the lack of periods of protracted disposition of 
troops in fixed linear positions, and the contaminated condition 
of nuclear battle fields will complicate the problems of collecting 
and caring far  the sick and wounded and of burying the dead. 
Even mare serious. the need far  rapid and frequent movement 
may necessitate abandonment of sick and wounded peraannel of 
both rides. The remarkable advances in evacuation techniques 
may, af course, alleviate this problem somewhat But  the abaence 
of secure, fixed fronts will surely affect the whole organization 
and administration of medical operations in combat. 32 

*I xote 23 supm 
'* U.S. Dep't of Army, Pamphlet No 8-11, Handbook af Atomic Weapons 

for Jiedical Ofhcers (1851) d a t e r  "At the present time, there is no specific 
therapy medication to be given to patients ivffering from expasure to iethai 
01 near iethai d a m  of  ionizing radiation" The pamphlet a im direusaes the 
use of "film badges" BQ a "method of detection and measurement" af mnmmg 
radiation. Id.  a t  p. 250 Medical pereannel would preivmably be able to 
detect t ho le  suffering from "lethal or near lethal doses'' by checking their  
film badger. See Office of The Adj Gen., U.S Dep't of Army, Techmeal 
Bulletin JIedieai 246-Early Medical Dfana~ernont af Mass Canvaifies in 
XYClear Warfare f 1 9 5 6 )  

Coi. Henry S. Parker I B ~ S  tha t  "The remaining patienti ,  those with 
burns and m m n g  radiation effect?. do naf pose the immediate requirement 
far aid tha t  the wounded do.'' The  .Medieat Serum o i  f h r  F i d d  Army and 
Atamio Rar ior r ,  3lilitary R e v i e w  net. 1956, a t  p.  20. 

See the penstratmg analysis af this problem by L t  Col. Cspiehorn 
(Ausrrailan I r m y l  I" The Effrc ta  o i  Atomic Weapons OB Yilitoia Opera- 
tions, hlilitar'y Revleu, Jan. 1956. pp. 82-91; by Lt.  C o l  Pridgen. Rudioloyieal 
Manilormy, hlilirary Review Aug. 1960, pp 26-35, and by Majar Storm, 
Psyeholoyieal Ef 'c l s  o i  l a s s  Cas 
54-58. 
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Fortunately, potential solutions to these problems are  con- 

tained in the law itself, both customary and conventional. Draw- 
ing on earlier practice, the Genet's Convention provides three 
possible solutions: 

(1) Leave your  o w n  medical and other personnel behind n i t h  
the sick and wounded.a3 

I' The following articles provide for  leaving medical perbmnel behind with 

, The Par ty  to the conflict which is compelled to 
ek t o  the enemy shall, as f a r  as military conlidera- 

t ima permat, leave with them B par t  of ita medical personnel and material 
to assist  I" their  c ~ r e . ' '  
GWS, ar t .  19 :  "Fixed eatabiirhments and mabile medical units of the 

Medical Serdee may in no eireumatanees be attacked, but shall a t  all 
t i m e  be respected and protected by the Parties to the conflict. Should 
they fail into the hand9 of the adverse Par ty ,  their  personnel shall be free 
to pursue their  dutiee, as long 81 the capturing Power has not itself 
ensured the necessary care of the wounded and sick found in such estab- 
liahmente and units. 

"The responsible authorit ies Shall en~ure tha t  the said medical entsblmh- 
merits and units are, as far BI possible, si tuated ~n such B manner tha t  
attacks against  mili tmy objeetlver cannot imperil their  safety." 
GWS, ar t .  24: "Medical personnel exeiusivtly engaged in the search for, 

or the callectian, tranaportatian or treatment of the wounded 01 rick, or in 
the prevention of disease, ataff exclusively engaged ~n the  administration 
of medical units and establishments, as well SI chaplains attached t o  the 
armed farces, shall  be respected and protected ID all eireumitanees." 
GWS, art .  2 5 :  "Member8 of the armed farces specially trained fa r  

employment, should the need mise, as hospital orderlies, nurses or suxilisry 
stretcher-bearers, in the search far or the collection, transport  or treatment 
of the wounded and sick shall likewise be respected and protected if they 
are carrying out there dvties a t  the t ime when they come into eontaet 
with the enemy or fall into his hands." 
GWS, ar t .  28: "Personnel designated i n  Articles 24 and 26 who fail into 

the hands of the adverse Party. shall be retained only in IO f m  as the 
atate a i  health, the spiri tual  needa and the number of pmaners of war 
reqmre. 

"Perionnel thus retained shall not be deemed piisonem of war. Never. 
theless they shall a t  least  benefit by all the pmv~i ions  of the Geneva 
Convention relative to the Treatment of Prrraners of War of August 12, 
1948. Within the framework of the mili tary law6 and regulations of the 
Detaining Parer ,  and under the authority of I ts  competent ~ e i v i ~ e ,  they 
shall continue to csrry out, ~n accordance with their  professional ethics, 
t h e n  medical and spiri tual  duties on behalf of pnsoneri of WBI, preferably 

which they thom8dveP belong. They shall 
acilitiei far carrying out their  medical or 

the sick and wounded: 

gh t  to visit POW% ~n units outride of their  
emrelve~ under the overall iuperv i~ ion  of 
be emplayed ~n m y  capacity except their  

ies t o  the conflict ahall make arrangements 
for reliering r h e r e  parrible retained per$annel, and shall eettle the 
procedure of such relief. 

"Kane of the preceding pmvismnr shall relieve the Detaining Power 01 
the abligatiann imposed upon It with regard to the medical and spiri tual  

I C 0  11888 19 
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(2 )  Enlist the aid af independent humanitarian organiza- 
tions, such as the International Committee of the Red Cross. or 
of the organizations of neutral 

( 3 )  Enlist the aid of local civilians 
I t  would seem that these prariaiana would be frequenrly ap- 

plied in the ebb and flow of limited nuclear warfare. Howvewr, 
there IS little reaeon far optimism with respect to an e ~ e n  graver 
problem. 3Iedical Corps doctrine an battlefield treatment of ric- 
tims of radiation has tended strongly in the direction of aegre- 
gation and minimal, if any, care for "hopelessly" contaminated 
members of friendly forces. It can hardly be expected that  the 
rights of enemy victims of radiation will merit greater consider- 
ation in such circumstances. Thus two problems are  combined 
to produce a potentially overwhelming obatacle ta execution of the 
Geneva regime. Radiation cases may well be EO numerow among 
all contending formations as  i o  make effective treatment im- 
possible. But  the d i m  chances of adequate medical assistance 
will be fur ther  reduced by the fact that medical personnel may 
be widely dispersed as  a result of the pace and character of 
pentomic tactic8 and be themaelres subject t o  heavy losses from 
nuclear sirike3.?' 

weifare af the prismers af war." 
GWS, art. 2 9 .  ">kmberi af the pemonnei dsiignated in Article 2s r h o  

have fallen into the  hands of the enemy, shall be p r i s m e m  of war, bur 
shall he employed on their  medieai duties in 80 f a r  BJ the need anses." 

Article 30 provides for the retorn af the personnel mentmned In Article 
28 where their  ment ion  ' ' IS  not mdispendie ,"  "8% boon as a mad is open 
for  their  re turn  and military requirements permit." The article provides 
tha t  although they "shall not be deemed pmanerr  of war'' they shsli  have 
"at  ieait" the benefits of Pour's. 
"GWS, arts. 3, 9.  and 1 0  re independent humanitarian orgsnizatiOnP; 

a r t s .  27 and 35 re neutral  powers. 
GWS, art 18 pmwdes :  "The mili tary sutharit ie3 may appeal to  the 

charity of  the inhabltzntr  vaivntarily to collect and e s i e  far, under t h e u  
direction. the wounded and n e k ,  granting persons v h a  have responded t o  
th i i  appeal the necessary protection and famlitie? Sborild the adverse 
Partu Lahe 01 vetohe c o n t r o l  o j  the area. he %hail likswiae grant These per- 
sons the anme p m t f e c t m  and the  same faeilitiei." 

GWS, a r t  18 fur ther  provides: "The military authorities ahali permit 
the inhsbitsnts and i e l i e f  3ac1eTle5, even in invaded or accvpled ares?, 
~ p m t a p e o y ~ l y  to collect and care for  wounded or melt of whatever national- 
i ty The e1mim.n pupulatian shall respect these uaunded and rick, and in 
martieuiar abstain f rom offe~inx  them violence 

(Emphasis added.) 

' N o  one may ever be maieited or convicted far having nursed the 
wounded or sick 

"The provimons of the present Article do s o l  rdir ic  the acolipying 
Pozier o f  >+a ohiigat;on t o  give both ph3ricsi and mota1 care to the uaunded 
and sick' ( E m p h s n s  added.) 

ha te ,  in the p ~ ~ i a g e ~  where emphasis has been added, the reliance upan 
the idea af r e ~ ~ o n ~ i b i l i f ~  re ru i t in i  from control. 

See Capleharn, op. e d  m p ~ a  note 32; Xilberg. Atoniio War QucsLio~%s f o r  

AGO LlmB 
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Prisoners of War-The Geneva Convention Relative to the 
Treatment of Prisoners of War of 12 August 194g3' places a 
number of legal duties upon the enemy Power which captures 
them. Among the duties which will became more difficult to per- 
form in pentomic war the following are of particular interest: 

Pmonera  of WBI must a t  all times be humanely treated.  An uniaw- 
ful act  or omission by the Detaining Power eausing death 01 seriously 
endangering the health of a primmer of war ~n i t s  emtody is prohibited, 
and w i l  be regaided a% a berious breach af the present Convention . . . . 

Likewise, priaanerr of WBI must a t  ail times be protected, particu- 
larly agslnsz acts of violence or intimidatian and against  mnl l t i  and 
public curiosity 

(2 )  Article 16 says that, "The Power detaining prisoners of 
war shall be bound to provide free of charge for  their mainte- 
nance and for  the medical attention required by their state of 
health." 

( 3 )  Article 19, reflecting long-established customary law, pro- 
vides: 

(1) Article 13 states: 

Prinonets of war shall be evacuated, 8s amn as paenbie a f te r  their  
capture,  to camps Situated in an mea io7 enoagh i m m  the combat sone 
far them t o  be  oiit oJ danger. (Emphasis added.) 

Only thaie prisoners of war, who, owing to wounds or sickness, 
would rnn greater risks by being evacuated than  by ~ e m a i n i n g  where 
they are, may be temporarily kept back m B danger sme. (Emphasis 
added.) 

Priianers Of war shall not be unnecessarily expned  t o  danger while 
awaiting evacuation from B fighting zone, 

Article 20 then specifies the kind of care and security which the 
detaining power must provide during the evacuation of POW's. 
The Convention then goes an, 8s we know, to specify require- 
ments for the maintenance of POW's once they are  "out of 
danger."ne 

All of this proceeds, again, from the assumption t h a t  there is 
such a thing as a relatively clearly defined "combat zone" of 
"danger," beyond which a r e  t o  be found areas which are  "out 
of danger." But  given the restleas shifting of pentomic units, 
not to mention the problems of air-borne attacks and guerilla 
activity, i t  would seem necessary to m m e  POW'S very far to 
the "rear" to be "out of danger." Even then, of course, there is 
the possibility of atrategic nuclear attack. S o w  i t  is elear that  

s1 Note 23 s u p m  
" S e e  the  instructions implementing them rules in U.S. Dep't of Army, 

Pamphlet Ka. 20-151. Lectures an the Geneva Conventions of 1949. 4-7 
(IQ581; U.S. Dep't of Army, Field Manual No 19-40. Handling Priaaners 

of War 22 et alp. (1952) 
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the spirit and the letter of the conventional rules leare ample 
roam for exceptions when military conditions da not permit their 
implementation But the problem persists and the prisoner of 
\$ar mag find that  rendering oneself ' hom d e  combat" may not 
be so simple B matter as raising one's hands. To complicate 
matters further, there is the problem of eiacuating POWs 
through areas contaminated with radioactive fall-out.'J 

Pro tec t io i i  of Cicilions in Occupied Zotirs-The Ian of x a r .  as 
well as civil affairs doctrine, has gone through a number of trying 
phases as a result of the fact that  positire international law has 
addressed itself almost exclus~rely t o  belligerent occupation. 
whereas in practice military occupations take a great number 
of different forme Professor Feilchenfeid probabl: touched the 
core of the matter, however, n h e n  he emplored the a ioi.tiori 
argument that civilians in occupied zones should not r e c e i ~ e  less 
legal protection after fighting has stopped than the? had when 

"-4 sober entimate of there problems by the Provost Marshal General i s  

"At the outset  I aauld  hke t o  say tha t  the pacenriality a i  nuelear 
w ~ a p u n s  tend t o  cart  a shadow over the value a i  hirtancal analogy for 
the analgais of fu ture  warfare. Houever, regardleis af this factor,  ~ r .  my 
iudement CII~RIO nn1 : t~ ry  fundamentali  w i l l  cont inue t o  hold trke  fire^ 

a i  interest Gem Butchers says' 

combined ~n proper piuportian by pra&rsional judpment.snd a i t h  Imiglna- 
f ive foresight 

. . .  
''From the foregoing, I hope tha t  versatility wlll become m e  of our 

aa tchaordr .  Horeaver, in considering how greater i-ematility 15 to be 
aehmed.  I trust  tha t  we w11 apply our ie lws  t o  the problem of oyer- 
eommg abrtaelea to ~ t r  atthinmint and a i  diiearding methods a n d  pro- 
cedures which are no longei vieiul  We cannot hesitate t o  reject concepts 
>,hich msy have been valid i n  the past but ah ieh  a le  no longer suitable 
on the modern battlefield-!mating a s m p p l e ~  line behind the l i ih t  
artillery mmht be an exsmple a i  this 

"There conriderstiom a i  the mobility eiaential t o  the camhat soldier 
r e ~ o l w  themseiver into iour dii t inct  bu t  related components, the mobi l l t i  
a i  the m d w d u a l :  the mobility of the vehicles in which he I? transported 
into combat: the mobility of  the u r ~ a n i z a n o n  eontamnp man and vehrele; 
a n d  finally the over all mobility of those major elements oi the Army uhieh 
must he reipanrive t o  the needs of r t ra tegx  and tactical operations W e  
fit directly i n t o  three of there and have fore~eeable i nmions  in the o t h e r  
What are we euing to do about Ee t t iw ne\, m i s i i o n d ? ' '  Butchers, The 
Key8 t o  Sueeiss,  Yil l ta i s  Palice Jou rna l ,  Apill ,  1361, B P  10-13. 

A beginning a t  the development a i  doctrine adequate t o  the pioblems of  
hardhng POR's  17 pentomlc ivariare 1s to be found in the P B E I ~ P P ~  o i  
C B Dep'r af Arms, Field l l anus l  Z-a 11-40. Hsndling P n i a n e r r  a i  W a r  
31-35 (136?), dealing with armored opera nor^. 
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combat was going on.'" In other words, no matter what the 
nature of the occupation, the rules gorerning belligerent occupa- 
tion provide the basic minimal legal standards, while a t  the 
same time Suggesting the principal practical problem areas. In 
any event, there should be no question that  friendly people in 
areas liberated or being defended by an ally should receive treat- 
ment comparable to that  required for enemy papulatiana. 

A good deal has also been made of the distinction between the 
direct rule af "military government" and the indirect influence 
an public affairs connotated by the term "civil affairs."'l There 
is an increasing recognition, however, that  even military gov- 
ernment means appointing civilians to operate a government 
under military superviaion. The fur ther ,  deeper point is that  
there is more to the a r t  of government, military or otherwise, 
than giimng direct orders. Respect for the governed and under- 
standing of their basic economic and societal needs, as well a s  
mastery of the techniques of governmental control, are the key 
to  effective civil affairs operations. It must be emphasized that  
in these operations considerations of legal obligation merge with 
considerations of a moral and political, 8 s  well BS B military 
nature. All in all, then, the technical legal status of an occupied 
area i8 probably not so important as the need to deal with prob- 
lems which are  common to all civilian populations in time of war. 

As already noted, the humanitarian laws of war  turn on the 
concept of control of the subject matter by a belligerent who 
thereby acquires a legal reaponsibiiity. This concept has been 
particularly vital in the law of belligerent occupation n h e r e  the 
starting point is "effective occupation." Thus, Article 42 of the 
Hague Rules42 s ta tes :  

Terri tory 15 considered occupied when I t  is actually placed under the 
authority of t he  hostile army 

The occupation extends only t o  the territoiy uhere such authority 
has been established and can be exercised 
From the concept of effective occupation there developed the 

theory that ,  since the di~placed sovereign was incapable af insur- 
ing the continuance of minimal governmental functions, the 
occupying power was obligated to provide a substitute government 
to the extent permitted by the military situation and the occu- 
pant's capabilities. The resultant law and military doctrine, as 

"Feilchenfeld, Ststua of Germany. 1 Inrufuts of a o r l d  Pallty Yearbook 
224 (1957). 

See C i v i l  Law, Selected Case9 and Yateriak on  the Legal Aspects of 
Civrl A f f a r 3 ,  o p  CL/ m p m  note 4, ch 2;  Groenapsn, an. c.6. S X ~ T Y  note IS, 
a t  211-213 

"Note 24 supis. 
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summarized in FM 27-10, acknowledged that  "effective occupa- 
tion" might not d w y 3  be a matter of black and white but the 
prevailing assumption seems to be that an area will not usually 
remain ouraide of the effective control of some belligerent for a 
protracted period of time.<' 

This concept has already been somewhat upset by the develop- 
ment of guerilla and other irregular farms of warfare. FM 27-10 
requires only that  the occupying force be able to "make its author- 
ity felt" within a. "reasonable time," and this is probabls as good 
a general formula as can he devised." But the erer-increasing 
effectiveness of irregular warfare has gnawed away a t  this doc- 
trine, based as it is a n  the normal situation wherein attacking 
force A replaces displaced sovereign B. In situations such as that 
which existed in Yugoslavia in World V a r  11, B (the displaced 
sovereign) was o u t  and A (Germany) should hare  been in ef- 
fective contiol of the whale country. In  fact, the extensive ac- 
tivities of Tito and other partisan leader 
oiis categories of would-be German allies 
tion wherein "A'd' effectire control wa? 
and by dissident groups which could be 
E'! To the "question of fact" as to who canttola an area from 
which the original sovereign has been driven. one 
answer that i t  depended upon what par t  of the coun 
discussing and what month, day, or hour you are talk 

Of coiirse, there hare  always been "no man's lands," but in 
modern irregular mar some such terms as "areas of anarchy" 
would appear to be more appropriate. Shifting to the problem 
of applying the l a w  of belligerent occupation i n  pentamic war- 
fare, a problem of comparable magnitude presents itself. 

The concept of reeking to destroy the enemy forces without 

" S e e  C S Dep'r of A r m y  Fieid Manual ha 2 
paras. 362-353. 355-366. 360-361: 3 Hyde. op, r i t  
Yon Glahn, Occupation of Enemy Territory 29 1 
t r o l r  of International Conflict 604 11061) : Greena 

eted Cams a n d  Matenrls on the Legs1 Aspects of 
a rate 4. at 218-20: Judge i d v .  Gen. School. L' S 
R a m  mhtary  Gorernment,  Selected Casea and 

', U.S. Dep't of  Army. Field Manual So 77-10, op. of. w p r a  note 9, para 

In Umted States v List e t  0 1  (The Haitage Ce.ie). however. the 
German farces "were able t o  

356 at  p.  130. 

huernberg Xilifarg Ti ibuns l  r u k d  
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regard to capturing territory or "place names" for  their own 
sake is an ancient, albeit immemorially disregarded one. The 
realities of modern warfare bring a n  urgency to this concept 
that  is particularly acute. Presentation of a nuclear target in 
such a war is fatal. Hence, the one thing which the pentomic 
a rmy will not normally do is to "occupy territory." I t  will move 
and maneuver and seek to defeat the enemy forces without refer- 
ence t o  occupying territory. Effective occupation requires two 
things:  (1) the power to control the area:  (2) the intention to 
control it.  But  in pentamic warfare the element of intent will 
seemingly not be present in most cases. Where does this leave 
the existing laws designed to protect civilians in occupied areas? 
Law as well aa good policy hare  required that  the occupying 
force maintain: 

(1) Minimal governmental functions, including institutions 
necessary to preserve law and order, public health, public wel- 
fare, public works, and public education, if possible. 

(2) Relief activities for  the peoples in occupied areas, refugees 
and DP's. If necessary, the occupying power is supposed to 
arrange for  the importation of critical relief supplies.'e 

Now clearly these responsibilities require considerable civil 
affairs and other military personnel on the Spot, directing and 
supervising these activities. A tremendous amount of logistical 
EUPPort is required. Finally, time and degree of security are 
needed. One cannot carry out these functions without the kind 
of comparative stability which has been traditionally derived 
f rom the fact of effective control. 

I t  is quite clear, unfortunately, that effective control will be 
a rar i ty  in the canaiderable areas over which pentamic armies 
will move. Large areas may be without any really permanent ef- 
fective occupation for  protracted periods. But civil affairs per- 
sonnel engaged in planning for the command post exercises have 
been acutely aware t h a t  their functions, difficult enough t o  per- 
form in conventional war ,  will be infinitely more difficult in 
nuclear war. 

What should be the policy of the United States toward ad- 
herence to the humanitarian laws of war in a pentomic opera- 
tion? A narrow legal view might hold that  legal responsibility 
for sick and wounded, prisoners of war, and for civilians in oc- 
cupied aread is contingent upon effective control. Without such 

" See U.E. Dep't af Army, Field Manual No. 27-10, op. c i t .  ~ u p r a  note 0, 
eh. 6 ,  particularly parss.  362-302, far t he  eonventmnal lax pmviamns and 
fa r  commentary: Greenepan. on. ml. 8 q r a  note 15, a t  184.312. 
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control there would he no legal ohligation to undertake the ac- 
tivities required hy the Hague and Genera Conventions and hy 
the customary law of war. 

Such a view might not necessarily mean the complete collapse 
of humanitarian efforts if an organization such as the Red Cross 
intervened to protect the sick and wounded If the situation re- 
quired it, i t  is conceivable that  the problem of caring for POW'S 
could be solved by freeing them (not a good military solution, 
but alternatives involving violation of the protected status of 
POW'S are obviously o u t  of the question for legal and moral 
reasons). But what happens to  the civilians in an area not 
under "effective occupation" by a belligerent? 

Some of the functions necesimy for their suriival could per- 
haps be carried out by the local p0pUlatiOns themselves under 
the direction of whatever officiala remain. But the implications 
of the Genera Convention and of modern occupation practice 
seem to be that local resource? w 1 1  nai he enough to sustain 
the civilian victims of modern warfare. Where can w e  turn if 
the normal civil affairs operation is deemed to he legally unneces- 
sary and practically impossible? 

lit>- which may m e n t  Serious investigation may 
be to expand the work of organizations such 8,s the Red Crass 
to include some of the functions normally assumed by a helliger- 
ent occupant, particularly those of a welfare and emergency relief 
naiure. Another is suggested by analogy from the laws regulat- 
ing care of the sick and wounded. I t  may he necessary to leare 
some civii affairs personnel hehind to fil l  the pap between the 
departure of our forces and the arrival of the enemy. Admit- 
tedly, in a war with a totalitarian enemy this would be a very 
hard thing to do Indeed, in order to  be considered at all the idea 
would probably have to be derelaped in terms of some kind of 
special status analogou8 to that  which medical personnel are 
supposed to possess. Unfortunately experience forces UL to  say 
"supposed" despite the aeemingly clear-cut character of the con- 
ventional rules on the subject. Experience ai io  obliges us to he 
highly skeptical about the possibilities of realizing ruth a humani- 
tarian goal, given the recent performance of Communist belliger- 
ents with regard to prisoners of war, the International Red Cross 
and many other questions. All in all, B very hard problem i s  
raised without much prospect far  an early satisfactory solution. 

And yet this and related problems of the 18ws of war in limited 
nuclear warfare cannot be ignored or dismissed as hopeless. Even 
if there i a  no strict legal duty to care for civilians who are vic- 
tims of this new mode of warfare there would appear to he B 
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moral duty to exhaust every possible approach to some kind o f  
a solution. In any event, there certainly is a serious problem 
for Cnited States military and foreign policy. I t  is common- 
place knowledge that  wars are increasingly fought fo r  men's 
minds and that  functions such as civil affairs and psychological 
warfare may play as important a role in attaining ultimate policy 
objectives as  do the traditional fighting b r a n ~ h e s . ~ '  What kind 
of impression is i t  going to make on the people in a theater of 
operations-whether they s tar t  out being friendly, hostile, or 
uncommitted-if they see civil affairs personnel who profess to 
be greatly concerned with their welfare rushing off with the 
tactical troops each time the pentomic campaign takes another 
t u r n ?  The a n ~ w e r  is fairly ab\,ious. 

Whatever the solution, if there is any, to their dilemma, it 
would appear that  the constantly expanding responsibilities of 
cixdl affairs personnel will be fur ther  extended by the problems 
of meeting humanitarian needs in pentamic operations. The 
traditional "ehairborne" occupant of the best hotel in town will 
have to resign himself to the prospects of living "in the field" a 
good bit of the time, But, beyond this, the civil affairs aficer 
may someday be obliged to make the decision whether he wants 
to be a part  of a branch whose obligations may require men 
with the C O U ~ B ~ ~  of medical personnel and chaplains who stay 
behind to mccor the helpless in the face o f  the enemy. 

I t  appears, then, that pentomic warfare aa a concept in the 
growing tradition of modern limited war offers encouragement 
ta  those who aeek a revival of the law of war. But a t  the same 
time i t  raises some very serious questions as to the practicality 
and relevance of the existing concepts and rules of the very par t  
of the law which is supposedly the most secure, the humanitarian 
laws of war. 

For whatever it is worth, this writer's feeling ie that  current 
manewera, command past exercises, and war games present an 
unusual opportunity to those who are  willing to take up the chal- 
lenge of developing normative controls of pentomie war. These 
opportunities should be exploited, for if the answers of judge 
adrocate and civil affairs aficera to the questions raised briefly 
in  this study are  to be limited to statements t h a t  "There is no law 
against it," or "It isn't in the manual," the prospects for an 
improvement in the present "chaotic status" of the law of war 
will not be very bright. 

'.See King. op. oat. m p m  note 4, at  139-140. 
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A S U R V E Y  OF W O R T H L E S S  CHECK OFFENSES* 
BY M L l O R  JAWS E SIIION** 

I INTRODUCTION 

RETURNED r N P A I D  FOR REASON INDICATED:  
1 Insumclenf Funds 
7 Endorsement 
0 lrllrllns 
3 B a t  I j  Drawn 

0 Wrong Bank 
r s igna ture  
0 Uncollected Funds 
7 Other Reason 

(Specify) 

The bank clerk placing this notice on a check uttered by a 
service member is probably more  concerned with protecting the 
interests of her emplo>-er, the bank, than with the legal conse- 
quences which she may set in motion by her act. She would not 
be concerned with the reason why there are  insufficient funds in 
the maker's account. Far her purposes, it is immaterial whether 
the shortage in the account was caused by a mathematical error 
an the part of the maker in maintaining his check stubs, by his 
mistake as to the bank on which i t  u~as drawn, or by an irre- 
sponsible wife who overdrew her share of a joint account Nor 
would she be concerned with the fact that he may hare  been 
drunk or i n ~ a n e  a t  the time he made and uttered this check. 

While these matters may be of no concern to her, they are  of 
vital concern to the commanding officer of the maker specifically, 
and t o  the military establishment generally. The commanding 
officer is concerned because a member of his command has prob- 
ably committed a criminal offense and he faces the unpleasant 

* Thia article was adapted from a thesis presented to The Judge Advocate 
General's School, U S .  Army, Charlotterwlie. Virginia. while the author was 
B member of the Ninth Career Course. The opinions and eonclu~ione 
presented herein aye those of the author and d o  not necersanly represent 
the w e ~ i  of The Judge Advocate General's Schaal or any other governmental 
agency. [EDITOR'S NOTE: The reader should carefully note tha t  r h x  article 
was written prior ta the pairage of H.R. 7 6 6 1  ~n the first seislan of the 81th 
Congrerr For B discussion af this new legidlation IPub. L. 81-385, 7 6  Star 
811) see the text Bceompan?lnF note 138 bnjra.1 

.* JAGC. U. S. Army: Judge Advocate Section, Headquarters,  1st  
Cavalr) D:ri i ion (Korea) ,  LL B.. 1948. Boston L'niuer~ity:  l l ember  of tho 
hlassachuretts and New Hampshire Bars. 

AGO 11618 29 



M I L I T A R Y  L A W  R E V I E W  

task of taking disciplinarv action against him and answering the 
hysterical letters of the defrauded payee who w11 undoubtedly 
expect the Army to make him whole. The military community as 
a whole 1s  interested because this dereliction reflects unfaror- 
ably on i t  and may hinder future attempts of military personnel 
to cash checks in communities where they are not well known. 

But a h a t  action can a commander take in this situation? If 
he decides to draf t  charges against the serviceman, what are the 
appropriate charges and h o a  does he draft them? V h a t  eridenee 
1s necessary to prove these charges? If the charges are eventually 
referred to trial, what pioblems will the trial counsel encounter 
i n  proving his case, and what happens If the commanding of- 
ficer has mistakenly omitted part of the specification? K h a t  
action should the lax office, take I f ,  during the c o u r ~ e  of the 
trial, there is evidence of intoxication, or mistake of fact. and 
how should he Instruct the court with respect to these matters?  

I t  is the purpose of this article to examine these and other 
problems connected with prosecuting worthless check offenses 
under Articles 121 and 13.1 of the Uniform Code of Military 
Justice. Particular attention will be detoted to analyzing the 
criminal intents required under these articles and to the false 
pretense theory of Article 121 Proposals for new leeislation in 
this field will also be examined with a view to  determining their 
adequacy to meet the needs o f  the  military ~ e r r i c e r .  

I1 LARCESY BY CHECK 
A SOI'RCE 

AI1 persons nho  knawlnglg and des%nedly, by f a l x  pretense or 
pretenses. shall obtain iron, any person or persons. moms, pooda. 
W ~ P P  or merchandms .  wnh intent t o  cheat OT defraud ens perron or 

rhall be fined and Imwrironed.  OT . . 
el>- "hipped OT . tramported . . . fo r  the 

te,m of seven years . . . . 
Thir 1767 statute served as a model for  the false pretense 

statutes in most states and for the offenae o f  ahtnining Property 
by false pretenses as prohibited bl- Article 121, Uniform Code of 
Nilitary Justice This statute w8.2 enacted t o  fi l l  a gap left i n  the 

' A n  Act for t h e  More Effectual Punishment of Perjars Who Shall Attain,  
01 Attempr to Attain Porrerdon o i  Goods 01 Money By False 01 Untrue 
Pietenlei .  1757, 30 Gel.  2 .  e 24 b 1 

' l o  U S  C b 921 (19501 The Uniform. Code af Jlilxarp Justice * a i  
onglnally enacted a3 PLbl:c Lau 608, 81rr Cang, ch. 159. E 1, 61 S t a t  108, 
60 C S . C  L( 651.736 IC has elso been referied t o  a! "The Act of 6 Mag 
1950." It i a s  recodified 8 8  10 U S  C L $  601-910 111 1956 (Publlc Law 1028. 
84th Cong, ch 1011. 70.4 Sta t  36-781 The r . 2  C elfanon w111 be herein- 
after omlrted h i t  may be determined b) ilddmp 800 !n the n u m b e r  a i  the 
L-nlfarm cace  o r e n .  
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law of larceny, as  it was generally held that  larceny u a s  esren- 
tially a crime against possession involving a trespass to property, 
with no transfer of title resulting. As obtaining property by 
false pretense did not involve a treSpasS but did result in a trans- 
fer  of title, a new statute to prohibit this conduct was required.s 

This mime haa long been recognized, in one form or another, 
in military justice. I t  was violative of the American Article of 
War 62, 1874 ( the general article) to "obtain money on false pre- 
tenses from other soldiers." Subsequent Manuals for Courts- 
Martial had model specifications for this offenw aa violations of 
the general articles then in 

Congress, in enacting the UCILIJ, consolidated into one offense 
(larceny) the crimes formerly known 88 larceny, embezzlement, 
and obtaining property by false pretenses.' Larceny by check is 
the false pretense which will be the subject of this  section. 

E. PLEADISG PROBLEMS 
1. Variances Between Pleading and Proof 
Only one model specification is used to allege a larceny, whether 

the larceny inrolves a taking, obtaining or withholding.T In 
alleging a larceny by check, i . e . ,  obtaining money or goods by 
uttering a worthless check, it is sufficient if the specification 
alleges that the accused ". . . did steal . , . ," and it is unnecessary 
to allege the false pretenses used to effect the larceny.8 How- 
ever, several problems have ariden where variations develop be- 
tween pleading and proof and where the mme act i~ alleged as 
violations of Articles 121, 133 and 134, L'CXJ. 

Variations between allegations and proof as to the property 
obtained a3 a result of a worthless check are  ra ther  numerous. 
Cheeks a r e  frequently negotiated to  commercial establishments 
for cash, or merchandise, or both, and when a check is subse- 
puently dishonored the payee's records mill not usually establish 

' 2 2  Am. Jur. False Prrtsnsca 5 3 (1939); Perkin?, Criminal L a w  249, 272 

'Winthrop, \lllitary La-, and Precedents 732 (2d ed. reprint 1920) 
* C.S. Dep't of Army, hlanvsl f a r  Caurti-Martial, 1928, App 4 ,  No. 120; 

U.S. Dep't of Army. Xanual  far Caurta-Yarnal, 1919. I p p ,  4, No 118 
(hereinafter referred TO as ' 'MClI 1928" or ' '~1Cbl  1948"). 

lHsanngs on H R .  2198 Before /I & b c o m m i t < r  or the H m w c  Comm%tire 
on Armed Ssruicrs.  81ir Cang,  1st Seis.  1232 (1919). 

(19671.  

'United States V. Bessie)., 3 USCUA 111, 11 C\IR 111 (1953). 
A 0 0  XlBSB 31  



MILITARY L A W  REVIEW 

whether cash or merchandise was the consideration far the check. 
A common example of this le where a check is used to purchase 
groceries in a supermarket. In alleging a riolatian of Article 
121, U C W  however, the property stolen must be specifically 
ident8ed.O An Army board of review found a fatal variance 
where the specification alleged a larceny of money via a worthless 
check, and the eiidence merely established that merchandise or 
money was recei\ed theref0r.l‘ Air Force boards of review, how- 
ever, are in conflict on this matter. l 

The law i s  quite settled, however, that  in a larceny case an 
accused is entitled to know specifically what property he is charged 
with stealing, and it is idle to cantend that an accused is not 
prejudiced in his defense when he is called on to defend against 
a charge af stealing keys and i d  convicted of a larceny of a car.” 
However, there may be immaterial variations which will permit 
findings of a lesser amount. For example, where an accused is 
charged with a larceny of 550.00 cash, and the evidence s h o w  a 
larceny of E30.00 in cash and S20.00 in merchandiae, a substituted 
finding of a larceny of $30.00 in cash would not be a fatal Yari- 
ance, 8s this 1s included within the offense charged, but a sub- 
stituted finding of a larceny of $20.00 merchandise mould not be 

If i t  IS uncertain what the accused receiwd in return for the 
check, it is better to allege the matter B S  a violation af Article 
134, UChIJ, where, as will be noted in the folloiving sections, 
variations of this type are  immaterial. 

proper.’a 

2. ‘ M U l t l ~ l m f l /  

Another pleading problem is that of multiplicity, where the 
same act or transaction is alleged as violations of Articles 121, 
133 and 134, UCMJ. The Xanual admonishes against an undue 
multiplication of charges and states that one transaction, or 
what is rubstantially one transaction, shall not be made the baeis 

‘United States V. Grimes, 8 CSCilA 568, 25 C l l R  ‘i2 11958) 
-'Chi 354119, Huffmsn, 6 CDlR 244 11952). 
’In A C Y  5350, Lettien.  5 C Y R  729 (1932 i .  the apeeificatian alleged 

a larceny of S5ti ~n caah but the eridence srtablirhed that about 539 in cash 
and the balance :n liquor had been rtolen The Board held this variance 
immaterial In ACMS 3 6 7 7 ,  Parker,  5 C Y R  804 i19121. the accused WBJ 
charged with larceny of S16 in caih.  but the evidence established a larceny 
of cash and  merchandiae i n  t 
as  the max imin i  pumsh-irt  

iahved t o  redeem several smaller checks p r e ~ i a u i l y  uttered by the accused 
and ahich  were beinp held by the payee. 

‘ “Uni t ed  States v Nedeau. 7 E S C I A  718. 23 C E R  182 (19671. 
“Para 74b(2) snd ( 3 ) .  M C I ,  1951 
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for an unreasonable multiplication of chargee. However, when 
sufficient doubt as to the facts or law exists,. this may warran t  
one transaction being the basia f a r  two or more charpea." 

Army boards of review have arrived a t  conflicting decisions as 
to whether the offenses are  separately punishable where the same 
worthless check was used as a baais for alleging violations of 
Articles 121 and 134, UCMJ (issuing a check and thereafter 
wrongfully and dishonorably failing to maintain a sufficient 
balance) . I >  The Court of l l i l i tary 4ppealsIe finally settled this 
matter in Cnitsd States z. Littlepage,'. where the Court recog- 
nized that situations may arise where worthless check offenses 
could be alleged aa violations of bath articles, and that each charge 
requires praaf of an element not required to prove the other. 
The Court reiterated, however, a fundamental rule previously 
enunciated, i . e . ,  that  an accused shall not be punished twice for 
the same offense, and when evidence sufficient f a r  a conviction 
of one offense will also support conviction of another, the two 
offenses are not separately punishable. The Court concluded that  
the offenses were not separately punishable where they arose 
out of the Same transaction, or check. 

There is no legal objection to alleging a larceny by check 
offense as a violatian of Articles 121 and 133, UCMJ (conduct 
unbecoming an officer) . l a  

C. MENS REA 
Cheating by check has long been recognized as a swindle 

which is cognizable as a false pretense offense, the false pretense 
being the implied representation af the maker that the check 
will be honored on presentment when in fact  he does not intend 
to have aufficient funds available in the bank for this purpose.'o 

"Para .  268. YCM. 1951. For punishment puipose:, however. para. 76a(8) 
provides tha t  offenses are separately punishable if each offense requires 
oroaf of  an element not reauired t o  ~ r w e  the other. 

I'CM 363968, St.  Ours, 6 CMR 164 (19%). which held thar they aere  
Separately punishable: CM 396293, Bittmger,  23 CMR 611 (19671, sh ieh  
held tha t  they were not. 

The United States Court of Military Appeals [hereinafter referred t o  
BP the Court)  was created bs  The Act of 5 Mas 1960, Article 61  (see 
statutes cited note 1 BUPTO) The original members af the Court  were Chief 
Judge Robert E. Q u m n .  and .4aaaeiate Judges Georee W Latimer snd  Paul 
W. Broaman Judge Broiman died on December 21, 1915. Judge Homer 
Fergmon was appointed t o  fill the unexpired term of Judge Braman 's  
office and was appointed ta B I6.yesr term on Ulay 1, 19% Judge Latimer '? 
term exgired on Ysy 1, 1061. He will be succeeded by Rep. Paul D. Kilday 
(D.-La.) ,  who will B J Q Y ~ ~  his position upon adjournment of  the Rrrt session 
of the 87th Congieai. 

35  i o  USCMA 2 4 5 . 2 1  C M R  319 (1069) 
"ACM 6499, Danilsan, 11 CMR 692 (1963)' 
"Pars. 200a(6), MCM, 1961: Perkmi. Cri,i&i Law 268 (1857). 

ara. 212, MCM, 1961. 
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At common l a w  the false pretense had to relate to a p m t  or exist- 
ing fact, as ' '  . . only x h a t  exists now or has existed in the 
past is a f a c t .  . . any statement a h i c h  refers solely to the future  
is not a representation of a fact."'u The Manual has adopted thir 
rule but has fur ther  declared that  a person's present intention 
is also a fact which may be falsely represented, even if that  in- 
tention refers to a future act.21 

Lareen)., of course, is a crime requiring a specific intent to 
steal. When Congress consolidated, under one larceny statute, 
the offense af obtaining by false pretenses with embezzlement, 
some problems araae as to the state of mind required when the 
larceny was committed by the issuance of a worthless check. 
This confusion first manifested itself in the .Ilaizcrll case,?? 
where i t  was held that two intents were involved: (1) the intent 
as t o  the payment of the check on presentment and (2 )  the in- 
tent permanently to deprire the owner of his property. As to 
the firzt intent, the couit must find that  the accused falsely 
iepresented his intent to have sufficient funds in the bank to 
cover the check when presented for payment. If this intent did 
not exist, the board held, there was no "ivronpful obtaining" and 
an acquittal must follow If it did exist. however, the court could 
then consider the existence or nonexistence of the intent to per- 
manently deprive the owner of his property. 

Although this reasoning appealed to Judge Ferguaan, it did not 
persuade Chief Judge Quinn and Judge Latimer, 8.3 they refused 
to distinguish between the two intents, s ta t ing:  

. . if from all  the circumstances I t  finds beyand B rea imable  doubt 
the aeeuied knew no f u n d s  were available f o i  payment and, in f ac t .  
none i iould be , , the c o u r i  martial  is j 

accused intenoed permanently to deprive the 
the check. 
The majority opinion is, it is submitted, a sounder approach 

ue. To permit a segregation of intents. 8s Buggested by 
Judge Ferguson, would be a step backward from the effort? of 
C o n p r e ~ i  to obliterate the distinctions between the three tvpes 
of larcenies; i t  would require separate instructions a n  intent 
which aou ld  do nothing more than becloud the issue for the 
court. If an accused intends to steal by uttering a warlhless 
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check, a larceny is committed regardless of the fact  that  i t  i s  a 
"false pretense" larceny. I t  is sufficient if the court finds, from 
all the evidence, an intent ta  permanently deprive as required 
by Article 121, UCMJ, and this intent can be justifiably inferred 
from the issuance of a check, and i ts  d i ~ h o n o r . ~ '  

D. T H E  POSTDATED CHECK 
The requirement that  a false pretense relate to a past or exist- 

ing fact  has created problems in the worthless check area where 
the check is postdated. Most state courts have held that  a post- 
dated check cannot suppart a false pretense offense as i t  is con- 
sidered either B pramiae to do an act in  the future or is merely 
evidence of indebtedness, the check failing a s  a negotiable in- 
strument because i t  is not payable on dernand.l6 

The Court reached this isaue in  L.'nited States v .  Cu?nmins.2e 
In B decision written by Chief Judge Quinn, with Judge Latimer 
concurring in the result and Judge Ferguson dissenting, the Court 
held that  if the offense is otherwise established, the fact  t h a t  the 
cheek used v a s  postdated was not a ground for reversal. The 
Court reasoned t h a t  if,  from all the facts, there was evidence 
that  the accused knew no funds were, or would be, available when 
the check w a ~  presented, the court-martial is justified in can- 
eluding t h a t  the accused intended to permanently deprive the 
owner of the property. Chief Judge Quinn said: "What we a r e  
considering here is a misrepresentation of an existing intention 
. . , present intent may be regarded a s  a f a ~ t . " ~ '  

Once i t  is aecepted that  a person's state of mind is a fact, 
ere" though that  fact may relate to a future  event, as  the Xanual 
has done,26 it is logical and reasonable t h a t  this fiction be applied 
to a postdated check situation. The real problem, however, is in 
proving that  the intent to steal existed a t  the time he issued 
the check, and not some time after issuance and before the due 
date, but this does not affect the validity of the conclusion of 

"CY 363882, Privitt, 10 C M R  602 (1953);  para. 13% UCM, 1951; 22 
Am. Jur Fa!sr Pirtrnsrs i 53 (1939) .  

"C.J.S. Fahe P ~ e t e n s e ~  1 21 (19561; 2 Burdick. The Law of Crime 
S 645h (1946);  Perkins, Criminal Law 211 ( 1 9 5 7 ) ;  Annat.. 36 A.L.R. 
375 (1925);  Annat., 95 A.L.R. 416 (19361. Prabiemr ~n this area 81189 
only >?here the payee waa made a w r e  of the date on the check Where 
the poatdated check is given with the well-founded expectation that i t  would 
not be noticed by the payee, a false rep?eientatm i 3  elearly established. 

" 0  U S C M A  669, 26 CMR 449 (1953) (Opinion of Quinn, C.J.1. 
" I d  a t  672, 28 C M R  a t  452. While this i s  B minority view, there is a 

madern trend tawsrd this con~lusmn and st least four staten have adopted 
this view: California, Rhode Island, Mairaehvretts and Ohio. 43 Calif. L. 
Rev. 719 11955). 

"Para. 200.(5), .MCM, 1951. 
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the Court. This decision could be a major step "in effecting the 
demise of the pernicious practices of the promissory swindler."'@ 
E. I N T E N T  TO R E T U R S  OR REPLACE STOLEN NO.VEY 

In  L'nzted States c. H a g e ~ , ~ ~  the Court was confronted with 
a conviction of wrongful appropriation as a lesser included af- 
fense to a charge of larceny arising from the following facts :  
the accused was a finance clerk and, in violation of regulations, 
he arranged far  an advanced pay for  a soldier named Grier. 
The advance was to be made up by deductions from G r i d s  
regular monthly pay. After two deductions, Grier learned that  
the advance was questionable and requested that  he receive no 
fur ther  pay until his indebtedness was liquidated. On this evi- 
dence, the law officer instructed only an the elements of the of- 
fense charged, but the accused was convicted of the lesser in- 
cluded offense of wrongful appropriation. The government argued 
that since he could not return the identical money, only the 
offense of larceny was in issue. 

Finding the instructions inadequate, the Court reversed, rea- 
soning that  not every w o n g f u l  taking constitutes a violation of 
Article 121, UCYJ.  The Court said:  

The intent t o  depiive the ewer of his property,  either permanently 
or temporarily must include a mens rsa. Therefore, the mere "borraa- 
ing" of 8" article af property without the pr im tansent of the owner 
does not make out either a i  the offenses defined in Article 121 Same. 
thing more i i  required,  and tha t  something i s  a criminal intention. Thus, 
i i  one visita the office of B friend, and. finding him abient.  takes a book 
which he has came to barrow. l e s v e ~  B note ta tha t  effect. and returns 
the book the next day. there I J  no intent to steal or misappmprmte the  
book and, necessarily, no vialatian of l r t i c l e  121."' 
This decision, while establishing new military law, i s  deeply 

rooted in the common law which requires an animus furandi ,  an 
intent to steal, in addition to the wrongful taking, before a 
larceny was committed Minus the criminal intent, the taking 
WBE nothing more than a ciril trespass. "If we were to hold 
. , . that  wrangfully borrowing a thing for a time, with an 
intention to return i t  would constitute a larceny, man? very 
venial offenses would be l a r ~ e n i e s . " ~ ?  

While this rule is generally accepted, its application to the facts 
of this case i s  certainly questionable. Chief Judge Quinn but- 
tresses his opinion by comparing this situation to a case where a 

" 4 3  Calif. L. Rev. 718 ( 1 9 5 5 ) .  
*'8 USCMA 627.  25 C X R  131 (18581. For an earlier contrary ~ ' iew,  see 

1 

" 2  Khar tan .  Cnrninal Laii t 1126 (12th cd 19321; see s l io  Am. Jur  
Larceny S I  38 a n d  3; (1911); Annot., 36 A L R .  372 (1925)  
36 ADO 1,618 

United S t a t e  Y. Kraweryk. 4 USCMA 255, 15 C X R  255 ( 1 9 5 4 ) .  
I d .  at  629-30, 25 C l l R  a t  133.34. 
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book is borrowed by a friend without the owner'8 knowledge. 
However, the facts  of this case showed t h a t  Hayes wrongfully 
caused government money to be paid to a third person who 
obviously was going to spend it,  and who, for at least two months, 
had the use of this money. Further, there is no indication in the 
reported opinion t h a t  Hayes intended to re turn the money or i ts  
equivalent; i t  was clearly contemplated that  Grier, if anyone, 
was to make reimburaement. Certainly there was no implied 
permission from any authorized government agent for this trans- 
action, as  would probably be the case where the friend borrowed 
the book. For these reasons, i t  is difficult to understand the 
application of the rule to the facts a i  this case. The rule itself, 
however, is sound, if properly applied. 

The rationale a i  Cnitcd States C .  Hayes was applied to a lar- 
ceny by check case in L'nited States C .  Bovdreau.33 Here, the 
accused stole S400 from a safe in the noncommissioned officers' 
d u b .  A few days later he cashed two checks, each for $20, a t  
the club. A third check in the same amount was cashed a t  the 
club the next day. The following day, the accused advised the 
club stewards that  the checks would possibly be returned and 
deposited S60 with the steward to  take care of them. According 
to  a pretrial statement, the accused's purpo3e in issuing these 
checks was to prerent  anyone from becoming suspicious about 
the money he was spending. 

The law officer denied a requested instruction by the defense 
counsel to the effect that  if they found the accused intended to 
make good the checks prior to or a t  the time of their present- 
ment, he should be acquitted. Inatead he instructed that  unless 
the accused intended to re turn the identical money, the court 
could not return a finding of guilty of the lesser included offense 
of wrongful appropriation. 

The Court reversed the convictions of larceny by check on the 
theory that  the requested intruct ion,  as applied ta  the facts of 
the case, should have been given-that all the accused intended 
here, if he is believed, was to effect an exchange of money, citing 
United States v .  Hayes,  supra. 

If the evidence in  this ease indicated that  a t  the time the 
accused cashed the check he intended to  re turn the funds, the 
rule of United States t'. Hayes would have been applicable, but, 
as noted by Judge Latimer in his dissent, there was no evidence 
of this. If the intent to re turn the funds did not exist a t  the 
time the checks were uttered, the offense would have been eom- 
plete and a subsequent change of mind and redemption of the 

"9 USCMA 286, 26 CMR 6 6  (1958). 
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checks would be no defense, but a matter to be considered only 
in mitigation. 

From these cases i t  can be concluded, however, that  the mere 
fact that the maker of a "rubber" check cannot return the identi- 
cal money he received for  the check w l i  not preclude an acquittal 
or a finding of a lesser included offense. S o r  will every obtaining 
of money by worthless check be an offense under Article 121, 
UCBIJ, but the evidence must also establish a criminal intent to 
deprive, either permanentl>- or temporarily.34 

F .  IMPLIED R E P R E S E S T A T I O S S ;  PROOF OF 
KSOWLEDGE A S D  I S T E S T  

When a person utters a check, he impliedly represents that  the 
check will be honored when presented for payment. In connection 
with this representation, a person is charged with the knowledge 
of the status of his checking account and an intent not t o  have 
funds an deposit to meet payment of a check when presented for 
payment may be inferred from the inadequacy of the account.30 
These are, in effect, justifiable inferences which tend, circum- 
stantially, to prove the false pretense. 

If a person utters a check without any knowledge or belief as  
to the adequacy of his account, a specific intent ta  steal m a s  be 
inferred from his conduct because a person is guilty of a fraud if 
he asserts something to be true-the adequacy of his account- 
which he does not know or believe to  be true.SR 

There are no implied representations, however, when the maker 
of the check notifies the payee at the time of the utterance that  
there are insufficient funds an deposit t o  cover the check and this 
disclosure converts the transaction into an extension of credit.s' 

" A  person who i i ~ u e s  B check t o  a payee in order to obtain funds due 
him from rhe payee, and intending at the time not ta make good on the 
cheek. has not committed B lsreenv BQ theie i s  no criminal Intent. This is 

I 
. 3 :  2 . . . .  . . . 

a i  rhii  inference 1 
"Umied Stare. 7, Betha- 11 USCXA 389 29 C Y R  205 ( 1 9 6 0 ) :  United 

1 (1954) iiancorring opinion) 
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The intent to steal must be co-existent with the making and 
the uttering of the check.3P If the maker believe8 he does not 
h a w  sufficient funds in the bank to corer a check, and issues 
the check believing he is stealing, B false prktense does not exist 
where, in fact, there were sufficient funda on deposit to cover the 
check.3Q In ather words, the misrepresentation must, in fact, 
be true. 

G. J O I S T  ACCOCXTS 
The Deyo case" is the principal reported and cited case which 

discusses the responsibility of joint account holders. This case 
held that  : 

With respect t o  joint amounts . . when B person ~ p m s  such an 
Beeount  rvbjecr TO rithdraivala of another BQ well 8 s  his own, he is 
reiponwbie for making rearanable and practicable mrangementr t o  
prevent hin checks from being returned unpaid because of nueh with- 
draw& by the other person or pereons participating in the account 
. . . . The burden is an the Beeused whose cheek is returned by reason 
of iniuffieient funds . . . to show that such action was the result of an 
hanest mistake not caused by his ~ a i i I m n e 8 8  01 neglrat." 

While the Court has not passed an this issue, it is apparent 
t h a t  there are  three principal abjections to this rule: (1) i t  
permits a conrictian on a careless, but honest, mistake, which 
is contrary to present law;  (2) i t  indicates that  a conviction far  
a larceny may be based on unreasonable or impracticable arrange- 
ments with the joint account holder resulting in  a deficient bal- 
ance, and ( 3 )  i t  improperly shifts to the accused the burden of 
showing that  his action was the result of an honest mistake not 
caused by his carelessness or neglect when the burden is on the 
government to show he was not laboring under a mistake of fact, 
once the issue is properly raised. The elements of proof of a 
larceny remain the same, however, whether the account is joint 
or sole, and the government must establish the intent t o  steal 
beyond a reasonable doubt. Although some other offense may be 
committed by failing to make proper arrangements, certainly a 
larceny is not committed without thi8 subjective state of m i i d .  
For this reason, it is submitted, no special rule is required for a 
joint account holder-if he has  the required intent, he is guilty; 
if not, he i~ innocent, and the ordinary larceny instructions should 
suffice. 

"See United States V. Sieley, 6 USCMA 402, 20 CMR 118 (1855) ; para. 

Para ZQOa(5). IIC31, 1951; 22 Am. Jur. Falaa Pietenses D 21 (1938). 
CM 556168, Deyo, 8 C M R  219 (1953). 

200a ( 8 1 ,  MCM, 1851. 

" I d .  at  224 (emphasis added).  

39 *OD llme 



YIUTARY LAW REVIEW 

E. T H E  RES 
Only money. personai property, or an article of value, can be the 

subject af a larceny. I t  would not, therefore, be a larceny if 
a %orthless check were given in payment of a past due abliga- 
tian." Although there are no reported cases in point, i t  wauid 
appear that the giving of a worthless check as a gift or a donation 
to charity mould not be a larcen: as no item of r a l ~ e  would have 
been received therefor. Such a cheek would probably be a riala- 
tion of the Article 134, L'CNJ, worthless check offenses, however, 
as there %vvould clearly be an intent to deceive the payee as to the 
sufficiency of the checking account, and the failure of the maker 
to maintain an adequate balance could be considered "dishanar- 
able" despite the fact that nothing of value was received for the 
check. 

The fact that  an ordinarily prudent man would not have been 
deceived by the false pretense, as where the check is manifestiy 
inadequate as a negotiable instrument, is immaterial if the payee 
is in fact deceived, for the false pretense offense i s  designed ta  
protect the "unwary and the credulaus as well as the able and 
the ~ i p i l a n t , " ~ ~  

I .  DEFEXSES  
1. Mistake Of f a c t  
This defense is raised in the great majority of reported cases 

of larceny by check. The maker may base his claim of mistake 
an a misunderstanding as  to the statu8 of hia account, an hanest 
error in keeping his check stubs, a failure an the par t  of a spouse 
or parent to make a promised deposit, a mistake as to the effec- 
tive date of an allotment to the bank, etc. 

Prior to United States T. Rowan," some boards of review 
held that a mistake, to be a raiid defense to this charpe, had to 
be bath honest and reasonable, i . e . ,  judged by what a reason- 
ably prudent man would have believed or done under the circum- 
stances," while others held that the mistake needed only to be 
honeat." The Court finally settled this conflict in L'nitad Siates 9. 
Rowan, m p m ,  in which i t  held that  a mistake of fact, to be a 
defense, need only be honest. 

' *See para. 20Oa(l), M C I ,  1051: U S  Dep'r af Defense. Legs1 and 
Leeillative Basis, M C I f ,  1061, p. 276. Cf United States r. Amie, I USCPA 
514, 22 CMR 304 110571. 

"ACM 8370, Rogers, 17 CMR 883 (10541; 22 Am. Jur. False Pretenses 

" 4  USCYA 430, 16 CMR 4 (1054) femcurrhc  opinion). 
' 

"ACM 8013, Tarbett, 17 CMR 650 ( 1 0 5 4 ) .  

6 77 11939). 

ACM 6510. Anderson, 10 CYR 763 ( 1 0 1 3 ) .  
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2. liitozicataoz and Paitial Mental  Responsibility 
Voluntary intoxication may be legally considered as affecting 

mental capacity t o  entertain a specific intent, and the law in this 
area regarding larceny generally'. is applicable with q u a l  force 
to larceny by check.'' Character and behavior disorders falling 
short of legal insanity may be a good defense to this charge, 
provided they render an accused incapable of entertaining the 
specific intent required.*? If the accused lacked the mental cap- 
acity to entertain the dpecific intent required, he cannot be can- 
victed of this offenae.'" 

3.  Checks U s e d  i n  Ganibiz,ig G a i n i s  

In Cnited States r. Ii 'al ieis," the accused w . 3  charged with 
larceny by check. The evidence established that  the checks were 
made and uttered by the accured while he war engaged in a 
poker game, the checks either being put directly in the "pot" or 
the piaceeds of them, after being cashed by a co-participant in 
the game, being used in  the game. The cheeks mese subsequently 
dishonored. The Court dismissed the charger on the theory that  
gambling was illegal and therefore the checks \%-ere w i d  ab initio 
so the>- cauid not be the basis of a larceny by check. 

The Court later extended this rule to  the worthless check of- 
fenses alleged under Article 134, holding i t  immaterial that  the 
check had subsequently passed through commercial channels.j? 

In dictum, hawever, the Court indicated that the same rule 
would not apply if the accured, then engaged in a poker game, 
asked a fellow player t o  cash a check for him, and then pocketed 
the proceeds without using any of i t  in the game. If an accused, 
while engaged in a gambling game, asked a bystander to cash a 
check for him so he could use the proceeds in the same,  it would 
not appear that the !i'alte,s rule would apply as this transaction 
would not be between parties to the game, the instrument would 
not be void ab initio, and i t  would be based an a valid considera- 
tion. I t  would, therefore, be a l m f u l  transaction, and a dis- 

"Valuntary drvnkeness msy be considered as affecting the mental capacity 
neeeraary to form the specific intent involved 8s an element a i  the offense 
of larceny United States \.. Norns, 2 USCl lA 236,  8 C \ l R  36 (1953) ; para. 
154a(2),  HCM, 1961. 

' .United States V. Ferry, 2 PSCXA 326. 8 CYR 126 (1953). 
" S e e  Cmted States v Dunnahae. 6 l2SCM.A 746, 21 CYR 67 (1956).  
" S e e  United Stater v Burns. 6 USCXA 707, 19 C Y R  3 (1955) ( r h i e h  

'-8 USCHA 60, 2 3  CMR 271 (1957) 
"United Statea V. Lenton, 8 USCMA 690, 25 C M R  1 9 4  (1958).  

involved a robbery offense). 
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honored check could be grounds for B crrminal eharge.j3 
4. Restitution 
Once a larceny has been committed, a return of the property, 

or payment for  it,  is no defense.''4 However, evidence of prompt 
restitution is admissible as evidence of a lack of intent to steal,E> 
T o  be of probative value, however, the evidence muat show that  
the intent to make restitution exiated a t  the time of taking and 
not as an afterthoupht, far if it did not exist a t  that  time, the 
offense would have been completed, i . e . ,  the taking with the 
requisite intent to steal completing the crime. However, w e n  
if  there i b  immediate restitution, if the accuaed had the criminal 
intent to temporarily deprive the payee of his money a t  the 
lime the check wad issued. a finding of a wrongful appropriation, 
a lesser included offense, would be permissible.j8 

J. 1.VSTRCCTIO.VAL PROBLEMS 
The use, as  an instruction, of the definition of a false pretense 

in the language of paragraph ZOOa(5) of the Ilanual has created 
problems. The second sentence of this subparagraph provide8 
t h a t :  

. , , The prefenae must be in fact  falie when m a d e  and when the  
property 18 obtained. and It muat be knowngly fsiie ~n the sense tha t  I t  
is made iwthauf an honest behef m its  truth.  

In Cnitrd States  C .  Dinsinore 5i and L'xited States D .  Shaible," 
this portion of the instruction v a s  attacked as having the effect 
of shifting the burden to the accused to prore his innocence. In 
both casea, however, the Court found it unnecessary to  decide this 
issue. However, in Cnited States  1 .  Betires," the Court approved 
this instruction, saying: 

. if an accused maker s representation knowing it is false or makes 
it u i thaut  a n  haneit  belief tha t  i t  IS true,  and the Y W ~ I  13 deceived 

"Am.  Jur. Bdln and J r t i a  2 271 1 1 9 3 7 ) .  The a i t u a t m  might be different 
If the b i s t ande r  knew or should ha%-e kcawn tha t  the erme %>as iileral 

"Para 200a(6!. YCDI, 1851 Biit s ~ e  United States v Boudreau, 9 
USCIlA 286, 26 CIIR  66 11958J, where Chief Judge Qulnn either ignored 
or overlooked this principle. 

' I  CM 366028, Henkei. 9 C I R  172 ( 1 9 5 2 ) ,  where a hoard of review found, 
as a fact, tha t  the  eridsnce was iniuffieienr TO er t sb l i~h  B larceny where 
the accused had issued the check on March 3, 1952. and a depant  sufficient 
To cover the check w a ~  made on >larch 19. 1962: Annot .  Ob A L R. 466. 501 
11936) 2 Whartan,  Criminal Lau 3 1127 112th ed 1932) 

"United States V. Eppermn. 10 UECllA 582, 28 CMR 118 (1969).  See 
text ~eeompanying  note 30 n ~ i i n c l .  

11 USCMA 28 2 8  C B R  252 11959) 
.'I1 USC\IA 107, 28 C?IR 331 (1960).  
Is 11 USCJIA 389. 29 C U R  205 11960) 
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WORTHLESS CHECK OFFENSES 
thereby and par t s  a i t h  his propelt? in reliance on the statement,  the 
property has been nrangfu l lp  abtained . . . [.A] person 11 guilty of a 
fraud--wrongfully obtaining pmperty--lf he a s ~ e r f r  something to  be 
true which he does not knau to be true.' 

In  L h i t e d  States t'. Beaslfrl," the Court approved an instrue- 
tion on false pretenses aubrtantinliy in the language of paragraph 
ZOOa(5) of the X~anual, but reser~ed  judgment on the requira- 
ment that  law officers gire  this adrice. However, in l'nited 
States L. Lane,-' in passing an a eimilar instruction, the Court 
said:  

The eonialidafian of the crimes of larceny, embe%zlernent and raking 
acconiplinhed p r ~ m a r d y  TO eliminate eon- 

eedleisly encumbered the adminiatration of 
military justice . . . . Under these provision?. a law officer's use af 
language having i ts  roots ~n earlier deeimnr  may very %,ell be Inartful ,  
but does not r e d t  in error." 

The clear implication of this language is that  a general in- 
struction on larcenys- may suffice w e n  where a larceny by check 
is involved. In the usual case, the regular larceny instruction 
mill convey to the court members the elements they must find 
to convict. To fur ther  define the false pretense theory will, i t  is 
submitted, tend to confuse the members of the court and, inas- 
much as it is not required, it would probably be wises t o  omit 
this additional instruction in the ordinary ~ a i i e . ~ ~  It is also weli 
settled that the law othcer commits no error when he inrtructs 
that the "accused wrongfully took, obtained or vithheld from the 
t rue owner . . . ," even though the offense is one of obtaining 
by false pretenses. The particular meam of aequirition of the 
Property i8 unimportant since these offensea were consolidated 
under the LTlIJ.e9 

An instruction to the effect that  an accused is charged with 
the knowledge of the status of his bank account has generally 

' I d .  a t  393, 29 CMR at 209 
' -3  USCMA 111,ll ChIR 111 (19% 
" 9  USClIA 369, 26 ClIR 119 11958) 

"U.6 Dep't of Army, Pamphlet So. 27-9. Yil l ta rs  Justice Hmdbook- 
The L a w  Officer. lnitructian Pia 89 (19581 (hereinafter referred t o  BE the 
Law O f f i c e r  Hendbaoh) 

I d .  a t  372, 26 C I R  at 132 

"This IS not t o  ray that .  where the defense has a particular theory of 
defense which has been r a s e d  ~ n v o l n n g  m e  of the common 1831- p r ~ n e l p l ~ ~  
of falie pretense, the Isw offeer sha?ld not m t r v c t  thelean. upon rubmlsdon 
by the  defense e ~ ~ c ~ e l  of  proper instructmns. 

"United States V. AldridEe, 2 USCYA 330. 8 CYR 130 (19G3); see also 
L'nmted Stales V. Lane, 9 L'SCMX 369. 26 C\IR 119 (1958) 
*oo : > e m  43 
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been However, the fallowing instruction, B para- 
phrase of the presumption appearing an page 240 of the Manual, 
has created difficulties: 

The Court IS further advised tha t  r h e n  It 3% shown tha t  as B result 
of hi3 own acta, a person did not have sufficient funds in the bank 
available ta meet payment upon prerentment in due  COY^ of a cheek 
drawn against  the bank b) him, it may be presumed tha t  a t  the time he 
uttered the check, and thereafter,  he did not intend ta have sufficient 
funda in the bank available to meet payment of the check upon present- 
menr in due eouiae. 
In Catted States 2.. Wells,Be this instruction was criticized as 

possibly permitting a conviction based on simple negligence. 
Chief Judge Quinn, writing for the majority, found the instruc- 
tion ambiguous but held that other instructions which a e r e  given 
advised the court that they could not convict if the failure to  
maintain a sufficient account was the result of simple negligence. 
In dissenting, Judge Ferguson arrived a t  B contrary conclusion, 
and also found fault with the use of the word "presumption" 
instead of "justifiable inference." Judge Latimer concurred 
in the result. 

I t  is apparent that  the future  use of this presumption, as an 
instruction, in the form set au t  is dangerous. However, if the 
instruction uses the phrase "justifiable inference," instead of 
"presumption," and an additional sentence, as follows, is added, 
i t  should meet w t h  even Judge Ferguson's approval: 

However, this inference may not be drawn unleia you are convinced 
beyond a reasonable doubt tha t  the accused's failure ta maintain 
duffieient funds ,%as not the remi t  of his negligence. 
There are  three I e ~ s e r  included offenses to  larceny, whether i t  

be of the false pretense type or otherwise. They are  wrongful 
appropriation, also in violation of Article 121, UC2.1J,b0 attempt- 
ing to steal, and attempting to VUOIIgfUIlY aDprapriate in  viala- 
tion of Article 80, UC>lJ:@ The worthless check offenses alleged 
under Article 134, L'CMJ. to be discussed in subaeriuent sections, 
are not lesser included offenses to lar~en? by check offenses under 
Article 121, UCMJ." 

'.ACDf 8942. Steenberg. 16 CDIR 776 (1954): aee C Y  856768,  D e w  8 
Cl fR 219 (1963) and C Y  363958. S t  Ours, 6 CMR 154 (19321. 

" 9  USChlA 509, 26 CMR 289 (1958). But  see  discuslion of United States 
Y .  Groom, P a r t  I\' mfra, where the Court pave little, if any, weight to this 

resumption where II was reqveated to do IO in support  of B canvlction for 
&e minor worthless check offense (making and uttering B ror th le l s  check 
without intent t o  deceive) under Art.  131, UCMJ. 

Is United States 5.. Norrir ,  2 L'SCMA 236. 8 C Y R  36 (1953)  : ACXS 2708, 
Clement%. 5  CMR 716 (1852) .  

Io See ACM 18262, %'&e, 23 CMR 851 (19671. 
"See A C I  4890, Tomiinsan, 4 C I R  5 9 1  (1952) : ACM 7604, DeWaid, 12 

CDIR 851 (1963). 
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WORTHLESS CHECK OFFENSES 
K. EVIDESTIARY PROBLEMS 

1. p l o o f  o i  ct ter ins  
Direct proof of the uttering of the check by the accused is often 

not available as many checks are issued to commercial establish- 
ments, where store clerks are not able to later identlfy the maker. 
However, uttering may be establiahed by circumstantial evidence, 
such a s  comparing the signature on the check with a known 
exemplar of the accuaedK2 

2. Proof  of Soneristence of Bank 
When a check i~ drawn an a fictitious bank, a problem often 

arises in proving that  the hank does not exist. Wigmore, in his 
work on evidence, cites, as an exception to the hearsay rule, 
certain commercial and professional lists and r e g i ~ t e r 3 . ' ~  Under 
this exception, a court-martial is permitted to admit as evidence 
the Rand McNally Bankers Directory, which contains a listing 
of all banks, to establish the nonexistence of the drawee bank.:' 
A c i t s  directory can also be used to establish this fact ij 

3.  Presentment; Proof of Status o i  Aeeozcnt 
To prove thia offense, i t  is not  necessary that  there he evi- 

dence of presentment of the check and dishonor. If the status 
of the accused's account is such that  the checks would have been 
dishonored had they been preeented to the bank, this is all that 
is required There m u t ,  however, be proof of the status of 
the 

4. Pmof of 0th.w Worthless Cheek O f f e n s e s  
Evidence t h a t  the accused has uttered worthless checks other 

than those with which he is charged, during the same approxi- 
mate period of time, is admiasible to show his intent in issuing 
the check8 in question.'8 
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111. WORTHLESS CHECKS WITH I S T E N T  TO DECEIVE 
(ARTICLE 134) 

A. SOCRCE 
Llost state jurisdictions hare  enacted statutes directed spe- 

cifically against the use of worthless checks. The purpose of these 
statutes i s  " . . . to discourage and arer t  the mischief to trade, 
commerce and banking which a worthless check inflicts" and to 
discowage overdrafts and "check kiting."'0 

Although not specifically created by statutes, the IIanuals for 
Courts-LIartial, at  least since 1928, have contained model specifi- 
cations for worthless check offenses alleged as violations of either 
the "officer" article or the general article. These offenses could 
be committed "with intent t o  defraud," as where something of 
ia lue was received therefor, or "with intent to deceire," where 
the check was given in payment of a pre-existing debtio 

The Uniform Code of LIilitary Justice likewise failed to spe- 
cifically mention worthless cheek offenses. Hoinever, the drafters 
of the Nanual included a form specification for this 
The specification and the Table of Xaximum Puni8hmentas' indi- 
cate that  b i t  two types of worthless check offenses were being 
created: (1) making and uttering a worthless check with intent 
to deceive. in payment of a pre-existing debt and therefore wrong- 
fully and dishonorably failing to maintain a aufficient balance, 
punishable with a dishonorable discharge, totnl forfeitures and 
confinement a t  hard labor for six months (hereafter referred t o  
as  the major check offense) ; and ( 2 )  making and uttering a 
worthleas check without intent to deceive and thereafter w o n g -  
fully and diahonorably failing to maintain a sufficient balance, 
punishable a i t h  confinement and partial forfeitures for  four 
months (hereafter referred to as the minor check offense). This 
section will deal only with the major check offense. 

E. PLEADI.VG PROBLEXS 
Except for a note appearing immediately following the form 

specification for aor thless  check offenses, there i8 no other dis- 
CUSSIOII  of worthless check offenses in  the current Manual and 
this, i t  is submitted, is unfortunate, as  much of the confusion 
in alleging and trying these offenses could have been avoided 
had they been more fully defined. According to the note, afore- 

2 Am. .lir. Fa ls i  P r i t m ~ e e  $ 62 (1939) ; Annot ,  35 A L R. 375 119261 

.a. 129. App 6 c .  J I C M  1951. 
114, 4. xchl, 1928; N~ n o ,  ADP 4 ,  n m i .  1919 

Pars. 127~. M C I .  1951. 
*GO LL89B 16 
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mentioned, the proper manner of alleging a violation of the major 
check offense is as fo1low.a: 

on Or abovt , 19 , 
ngfully a n d  unlaafvlly make and utter to 

a certa.n check 12 i rorda and f i g u r e  a i  followi. t o  
W l t '  , I" payment of B debt in the smavnt of $ , 
he, the said then not mtending t o  have suffieienf funds  
in the bank arailable t o  meet payment af said cheek 
upon i c i  presentment for  p ~ y i m n r  ~n due courie, and did thereafter 
wrongfully and dishonorably fail  TO ( p l a c e )  (maintain) sufficient 
fund i  in the bank f a r  payment of such cheek upon Its 
presentment fa,  payment. 

It is obvious from the aord ing  of this specification, from the 
note follaeing it,  and from the wording in the Table of Xaximum 
Punishments that this specification mas to be used where the 
check was given in purported payment of a pre-existing debt and 
not where money or goods were receired in return far the check 
Where an article of ialiie was received in return for the check, 
it w . s  contemplated that the offense would be alleged as a larceny 
by check (see Part 11, siiym), or, where the intent to steal could 
not be established, as a minor check offense, , e . .  without intent 
to deceive. Yet a great majority of the reported cases alleging 
this offense are cases where money or goods hare  been received 
in return for the check. The Court has not inslsted on this 
distinction and, in fact, Judge Ferguson refers to this offenae as 
being similar to that o i  obtaining property with intent to de- 
fraud.i3 Apparently this offense is preferred over the minor check 
offense because of the greater maximum punishment which may 
be imposed. 

One of the major pleading problems is that  of variations be- 
tween allegations and proof as to what was obtained in return 
for the check. Unlike the strict rules pertaining to larceny by 
check,s' the cases h a w  unanimously held that variations in this 
area are immaterial, a d  the grarsmen of the offense is the 
issuing of the oorthless check with intent to deceive. Thus, in 
the Lineereis and K e m n g e P 8  C B E ~ S ,  a specification which failed 
to allege what, if  ansthing, was obtained in re turn for the check 
was approved, and in anather case, an immaterial variation was 
found where the specification alleged the receipt of military pay- 
ment certlficatea and the proof showed the receipt of poker 

United Stater V. Clay, 11 CSCMA 122. 29 C l l R  238 (1960) (disrsnr).  
"See t ex t  aceampanylng nate 9 E"Pl" 
" C U  353416, Llnaere, 6 C \ l R  417 (1962).  p e i ' t m  tor smeu denied, 

" C M  358137, Kesainger, 9 C M R  261 (19613. 
2 USCMA €66, 6 CYR 130 (1952). 
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chips.i. 
While these cases were approved. the specifications were con- 

sidered defective and inartfully drawn, but the errom were not 
considered prejudicial. 

Another pleading problem arose in connection w t h  the allega- 
tion of the u m d s  "wrongfully and dishonorably fail to place" 
In the Brewer case,"' an Air Farce board of review held i t  dupli- 
citous to allege in one specification an intent to deceive and d m  
honorably failing to maintain a sufficient balance, as the latter 
a a s  a distinct and separate offense. However, the Court, in 
passing on this found a Specification which alleged an 
intent t o  deceive, but omitted the words "wrongfully and dis- 
honorably," fatally defective. In  a concurring opinion, Judge 
Latimer held that if these words were omitted, an accused could 
be found guilty of a crime merely because he uttered a check 
with a criminal Intent, w e n  if the check war paid according to 
ita terms. 

The model specification indicates that either the word "place" 
or "maintain" could be used in alleging the wrongful failure to 
hare  sufficient funds in the bank when the check was presented 
for payment. An attack was made on a specification which alleged 
the failure to "place" sufficient funds in the bank, as, it was 
argued, adequate funds could hare  been on deposit already. This 
argument a a a  rejected by an Air Force boardgo which held t h a t  
the word "dishonorably" eliminated the possibility of a conviction 
far  an innocent act. The board noted that  the word "place" should 
be used where a check was drafted on a bank in which no ac- 
count was maintained, and the word "maintain" where there is 
an account in existence, but the balance is inadequate. 

Where this offense is committed by an officer. it may be alleged 
as a rialatian of Article 133,01 Article 134,O' or both.o3 However, 
on at  least two occasions, the Court has indicated its preference 
for charging worthless check offenses against officers as viola- 
tions of Article 134, UCIIJ  There does not, however, appear 

'1 ACM 6499, Daniiion, 11 CMI 
'"United States v Underwood 
"CM 353443, Blaunt, 5 CDIR 297 11952). 
s.United States v Underwood. 10 USCXA 413, 27 CDlR 487 (19591, 

United States P Kirkiey, 6 USCMA 566, 20 CMR 272 (1956)  

foot, 7 USChIA 686, 23 CDlR 150 i 1 9 5 T ) .  
4821, Friend, 5 CMR 638 ( 1 9 5 2 ) ;  see also C X  396293. Bittineer,  

1692  (1953) 
, 10 USCIIA 413. 27 C P R  487 (1959).  
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to be any sound legal abjection to alleging this conduct as viola- 
tive of Article 133, UCMJ, as this offense is certainly unbecoming 
an officer and has traditionally been dealt with under the "of- 
ficer" article. 

C. .lJESS REA 
1. Ci.trninal 1n+tnt 
This offense requires two criminal states af mind: ( I )  The 

specific intent to deceive and (2 )  bad fai th  or gross indifference, 
which amounts to dishonorable conduct. Although the specifica- 
tion alleges another intent-" , . . then not intending to hare  
sufficient funds in the bank available ta  meet payment 
of said check upon its presentment far  payment in due course 
. . . ," this has not been given separate treatment by the boards 
of review or b)- the Court as being another specific intent, ap- 
parently because i t  should be considered in connection with the 
intent to deceive. As will be seen hereafter, the intent to deceive 
refers to the accuaed's intent with regard to the adequacy of his 
checking account, do the two types of intent are, in effect, par t  
of the dame criminal state of mind. And proof of the intent to 
deceive will invariably prove the other element a forement iondnb 

The "dishonorable failure to maintain" element will be dia. 
cussed in the next par t  in connection with the minor check 
offense. 

2.  The Intent t o  Deceiae  
The words "intent to deceive," 8s used in  this specification, 

have been defined as a "fraudulent and cheating representation, 
artifice or device, used . . . to deceive or trick another who is 
ignorant of the t rue fact? to the prejudice and damage of the 
Parts  imposed upon.''@8 The deceit involved in this offense eon- 
eists of a present implied representation, at the time the check 
is issued, that, when the check is presented for payment, i t  will 
be paid in accordance with ita terms, from funds which are  on 
deposit with the drawee bank, when, in fact, the maker has no  

"In the La lo  O p c c  Hamibook.  note 64 % p , a ,  h t i u e t i a n  12Ba thls is 
listed as a separate element of praaf u i t h  no attempt to combme it ;iith the 
"intent IO d e c e w . "  In Umted Stater Y Douns rd ,  6 USClIA 538. 20 C Y R  
2 6 4  119511. the C o u l t  he!d tha t  t h e  only d i f e r e n c e  betlwen r h r  offense a n d  
the minor check offense 13 the m e n t  to deceive. and nr mentmn is mahe a i  
thin additional element. From fh i l  It e m  reaionsbly be caneluded tha t  the 
"intent t o  deceive" and the intent not t o  h a i e  suifclent funds t o  meet the  
cheek should be read tosether and are one a n d  the same state a i  mlnd. 

" C Y  353443, Biount,  5 C P R  297 ( 1 9 6 2 ) .  
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such intent.@' The word "deceit" does not carry the same connota- 
tion as  the word "defraud," which, in  military law a t  least, 
refers to the depriving of a person of aarnething of valueg* 

The intent to deceive must exist a t  the time the check is uttered 
but, as  will be seen later, the dishonorable conduct relates to the 
accused's post-issuance conduct.*8 Of course, if there is ful l  
disclosure to the payee of the inadequacy of the account a t  the 
time of utterance, there i8 no intent to deceive.'(' Although the 
Court has not passed on the issue, it would appear that the mere 
fact  that a postdated check was involved would not preclude a 
conviction of this offense if  the court is satisfied, beyond a rea- 
sonable doubt, that a t  the time he issued the check the accused 
knew that  no funds were, or would be, available f o r  its payment 
when 

The intent to deceive requires a subjectire state of mind. I t  
cannot be established by proof of gram negligence or  indifference, 
ie., the failure to meet the objective norms of a reasonable 

''SFNCM 6600604, MlanJheid. 22 C M R  667 (1956); ACM 11142, Stewart ,  
21 C M R  689 (1956). pctition io7 ieuieii denied. 7 USCYA 761, 21 ChfR 340 
(1956) 

.4a noted 
st t ex t  aeeampanying note 83 ~ i ~ p ~ a ,  hawever, Sudee Ferguson equates the 
intent to deceive with an intent to defraud and a d d  require a showing of 
nn intent t o  pecuniarily defraud the payee Chief Judge B u m  and Judge 
Latimer,  hon,ever, do not share this view, far in Cnited States I-. Clay, 11 
USCYA 422, 29 C Y R  238 119601, they found sufficient evidence of an intent 
to deceive where an accused issued a cheek on B nonexistent account far the 
purpose af abfaimng an administrative dwehsrge, intending all alonr to 
make good on the check?,  and having the funds TO do 10. The intent to 
deceive, they held. existed when he issued the cheek drawn on a noneamtent 
aceaunt and hla mtenr to reimburse the payee after the dishonor of  the 
cheeks was no defense, 83 the crime by then had already been committed. 

"United States V. Leach, 7 USCIIA 388, 22 ChlR 170 (1956) 

"United States V. Strattan,  11 USCMA 152, 28 C Y R  376 (1960). 
I"  SFNCM 5600501, Mansfieid, 22 C h l R  661 i 1 9 E 6 ) :  ACI 11442, Stewart ,  

21 CXR 689 (1966), petit ion f a r  1eu*e1(1 dented.  7 L S C I A  461, 21 C h l R  310 
(19E6) .  

4 6 0  L_BIB 50 
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person.'O? 
D. COXPARISOS W I T H  L A R C E S Y  BY CHECK OFFElYSES 

When money or an article of \-aiiie is obtained in return for the 
check, i t  is difficult to distinguish this offense from a larceny or 
wrongful appropriation by check. In both offenses, there is a false 
pretense, namely, the implied representation that  the check will 
be honored in accordance with its terms, when in fact the maker 
has no intention of having sufficient funds i n  the bank for this 
purpose. An Article 121 offense requires, in addition, a specific 
intent to permanently or temporarily deprive or defraud an- 
other of his property, which is not a requirement of the major 
check offense. It is, however, difficult to conceive of a case where 
property i s  obtained in return far a "bogus" check, issued with 
the intent t o  deceive indicated previously, where there i s  no 
intent to deprive or defraud a person of his property. This con- 
fusion ie probably a natural result of using the major check 
offense specification to allege a crime for which i t  was not 
designed. 

There is no harm to the accused by alleging the offense a s  a 
major check offense, however, as i t  i s  a less serious affenre than 
a larceny by check and facts which would prore the latter would 
invariably prove the f 0 r m e r . ~ ~ 3  

E. DEFENSES TO I S T E X T  T O  DECEIVE E L E N E S T  
As this element requires a specific intent, a mistake of fact  

need only be honest in order to be a defense."' 
With respect to intoxication and partial mental responsibility 

as defenses to this element, see P a r t  11, supra, as the rules and 
ca8es discussed therein apply equally to this element. 

""United Stater V. Stratton, 11 USChlA 162, 28 CMR 316 11060) ; United 
State3 V. Muekeirarh, 11 USCMA 170, 28 ChlR 403 (10601. In explainmg 
t he  difference berreen the nfate of  mind required to establish a lpeclfie merit 
t o  decem and dirhanarable conduct, the Court, I" St,attan, mid: "In most 
cases, both elements of the principal offense. intent to deceive and dishonor, 
are artablirhed by evidence of falsity, fraud or deceit However. a slgnlfieant 
difference exista in a situation in which there is graes mdlfference. Negli- 
gence, simple or gross, 19 the absence of conseimi thought in regard to B 
Partlevlar act, and is measured in terms of r h a t  a reahonable person would 
do in like circumstances. It is altogether different from the subjeetlve state 
of  mind rewired  far an intent to decene [Dllrhonar in falling to  prowde 
for payment of  a cheek on presentment, may be eatablrhhed not merely by 
same sort af bad faith. hut also by ''grasr mdlfferenee" , , , h n  failure to 
meet the objectire norme of B reasonable person Hawever honed the 
accused may be in his belief in the existence of a 'fact, ha 16 nonetheless 
guilty of dishonor if his beiief 1s the result of gmrs indifference whleh 
results in nonpayment" 11 USChlA at 166, 28 CJIR  at 310.  
'" C i .  ACJI 11442. Stewart. 6 u p m  note 100. 
"United Statee Y .  Straftan, 11 USCMA 1 5 2 ,  28 C Y R  376 (19601; rnited 

Staten V. R o n s n ,  4 USCMA 430, 16 ChlR 4 ( 1 9 5 0  
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fense.lo5 
Once this offense has been committed, restitution is no de- 

F .  INSTRUCTIOSAL PROBLEMS 
The principal instructional problem 1s in the mistake af fact  

area and the failure of law officers to recognize the t w o  states of 
mind involved in this offense, the specific intent to deceive and 
the dishonorable failure to maintain. which, as will be noted in 
the following section, require a state of mind characterized by 
bad faith or  gross indifference. A mistake of fact  as to the former 
need only be honest; a mistake of fact as t o  the lesser element must 
be honest and not the result of bad faith or gross indifference.1o0 

I t  i s  submitted that  the best method of handling this problem 
where a mistake of fact is raised aa to bath elements is, as sug- 
gested by Judge Fergusan in his diasent in United States 8 .  

Stre t t~n , '~ '  to instruct separately on these elements. The follow- 
ing instruction, depending an the factual situation, would prob- 
ably be adequate for this purpose: 

The defense has introduced evidence to  show that.  a t  the time the  
aeeuaed uttered the  check, he was under the mmtaken belief tha t  
there was, 01 would be, auilicienr fundi  in his checking account to 
cover the cheek. With respect ta this evidence, the court  1s advised 
tha t  it i s  essential to a eonvxtion for this offense That The pmieeution 
prove beyond a reasonable doubt tha t  the accused, a t  The t ime he uttered 
the check, had the rpeeifie intent t d  deeeiae the payee as to the sufficiency 
of his checking account and Lhst if the aeevsed is found to be laboring 
under a honest mintake. he cannot be found guilty of this offense. The 
burden i s  on the prosecution t o  eitsblirh the accused's m i l t  by legal and 
competent evidence beyond B reasonable doubt. Consequently. unless 
you are istisfled bepond a reasonable doubt tha t  the accused was not 
honeatiy under the mistaken belief tha t  he had. 07 aould have, sufficient 
funds I" said bank to cover the payment of the cheek. you muit acquit 
the Beewed of the offenre charged in such an event, you may consider 
whether or n o t  the lesser included offense of making and uttering a 
worthless check and thereafter arongfuily and dishonorably fail ing to 
maintain aufficien~ funds,  which I will hereafter describe, ha8 been 
enmmitted. 

Following this advice, the court should be instructed an the 
effect of mistake on the element of dishonor, subatantially as con- 
tained in the Law Oficer  Handbook.1on 

The instructional problems concerning the "dishonorable" ele- 
ment will be diacuased in the P a r t  IV, infra. 

L o m u n i t a d  States Y. Clay, 11 USCMA 422. 2 3  CYR 238 (1960). 
United States V. Undern,wd, 10 USCMA 413, 27 CYR 487 (1963); 

this defenie will he discussed in the falio,i.mg part .  
"'11 USCYA 1 6 2 , 2 8  CYR 376 (1930) .  
I" U.S. Dep't af Army, Pamphlet No. 27-8, Militaiy Juatiee Handbook- 

The Law Officer, App XI11 11358) 
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G. L E S S E R  I.YCLCDED OFFE.VSES 

The only lesser included offense t a  this offense is the  minor 
check offense of issuing a check, without an intent to  deceive, 
and thereafter wrongfully and dishonorably failing to  maintain 
a sufficient balance. The only difference between these offenses i8 

the additional element in the major affenae of an intent to  deceive. 
Negligent failure to maintain a sufficient balance is not an offense 
under the Code.L’’o 

H.  E V I D E X T I A R Y  PROBLE.liS 
AB in the case of larceny by check, proof of the uttering of 

a check may be established by circumstantial evidence,“0 and 
proof of presentment of the check and its dishonor is not required 
where evidence of the s ta tus  of the account eatablishea tha t  the 
check would hare been dishonored had it been presented for  
payment.’ Hoiuerer, there  must be proof of the status of the 
checking account.”’ 

IV. WORTHLESS CHECKS KITHOUT INTENT TO 
DECEIVE 

A. SOCRCE A X D  P L E A D I S G  PROBLEMS 
The authority f a r  this offense is explained in the previous 

section. According to the Manual,“? this  offense is properly 
pleaded as f o l l o w  

In t h a t  . did s t  on or about . .. 
make and utter to a certain check ~n words and figures 
81 follou,s, TO w t :  for  and did there- 
after wrongfully and dishonorably fail t a  (place) (maintain) sufficient 
fundi in the bank for payment of such check upon > t i  
presentment far payment 
The pleading problems pertaining t o  the  major cheek offense 

(Part 111, szipra) eenerally apply to  this offense. As with the 
major  check offense, the Court has indicated tha t  when thid of- 
fense has been committed by an officer, i t  should be alleged as 
a violation of Article 131 and not Article 133.’ 

B. M E X S  R E A  
The only criminal state of mind involved in this offense is the  

bad fai th  or gross indifference in failing to  maintain a sufficient 
balance to  satisfy the check. Prior to Cnitrd States 9. Down- 

““Cnited State3 Y. Doivnrrd, 6 USC3lA 638, BO CMR 264 (1955) 
‘io C\I 354119, Huffrnsn, 6 CMR 244 (1952). 
‘I’ ACM 13481. Clark. 24 CMR 630 119171. 
x‘s Ibid (See text aeeompanying note 72 szrpra, far other evidentiary 

pmblema whieh apply generally to the Article 134 cheek offenses.) 
No. 129, App. 6 0 ,  >ICY, 1951. 
United Sts te i  v Kirkreg, 6 CSCMA C56,  20 C P R  272 (1956).  
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a,d,115 Army and Air Force boards of review had divergent ~ i e w  
as to the meaning of the word "dishonorable" as used in the 

d,  the Court adopted the Air Force 
\ iew and held that  mere negligence in failing to maintain an 
adequate balance is not sufficient to establish dishonorable eon- 
duct, but gross indifference or bad faith is required. In seeking 
a definition for this word, the Court examined it3 prior usage in 
connection mith the offense of dishonorably failing to pay a debt, 
and noted that  i t  was a term of a r t  connoting a state of mind 
short of a specific intent, characterized by deceit, evasion, false 
promisea, denial of indebtedness or other diztinctlv culpable cir- 
cumstances. The Court thereupon reversed a conviction based 
on a dmredi tab le  or negligent failure to maintain an adequate 
balance. In Cnited States r .  Groo 
involved a state of mind "closely allied to that of a specific 
criminal intent.'' 

As previously indicated, this state of mind pertains to the 
acts of the maker after the checks hare  been issued and, ac- 
cording ta the madel specification indicated abore, refers to his 
failure to maintain a sufficient balance to satisfy the check when 
i t  is presented far payment 1 1 5  Thus it i ~ o u l d  appear that  the 
dishonorable conduct must exist, if a t  all, between the time of 
issuance and the time of presentment and dishonor, and a zubse- 
quent redemption of the check would be immaterial. Earlier 
boards of review so held.' However, i t  will be seen, the Court 
has cansideled restitution or  redemption of the check af ter  dia- 
honor as m a t w i d  an the issue of whether "dishonorable" con- 
duct existed. 

In determining what evidence IS requiied to establish this of- 
fense, t w o  cases are  of particular significance. In Cnlted States 

" 6  USCYA 538, 20 C M R  264 i19151 

-"United Stafea v. X a n e n  3 BR 95 (1944).  and L'nited Stater Y .  Hebb, 
32 BR 397 ( 1 9 4 4 ) .  holding I t  t o  m a n  the mere failure to exerciie due care 
with respect t o  malnfmmng a proper balance: ACM 4821, Friend, 5 CMR 
638 (18321. and ACXS 4621. Reitman. 7 CMR 665 (1952) holding I t  to 
rewire  B shor ing  of  bad faith or gross indiffeienee 

'-12 USCY.1 11. 30 C I R  11 i1960).  

' United States v Strarron. 11 USCMA 162, 28 C M R  356 ( 1 9 6 0 ) ;  ACY 
8813, Tarbett, 17 ChlR 650 (18511 

>"CM 362715, Amuvits, 8 CMR 313 ( 1 8 5 2 ) .  @'d and redd %n p w t ,  3 
USCMA 638, 1 3  C U R  9 1  (1953) ;  CII  368167. Kerslnger. 9 C h l R  261 l1852J 

54 100 l l d l B  



W O R T H L E S S  CHECK OFFEYSES 

2.. Brand;''' the accused attempted to make good on the checks 
after he had issued them and prior to their dishonor, but the 
offer was refused by the payee--an open mess steward-with 
the asSurance that  n h e n  they were returned, he could then re- 
deem them. The installation commander had previously per- 
mitted this practice. He was not given this opportunity, haw- 
ever, because a new commander with different ideas entered the 
scene. The Court found no dishonorable conduct here, as a mat- 
ter of law. In a concurring opinion, Judge Lstimer indicated 
that  the court should concern itself not only with the accused's 
conduct between issuance and dishonor, but also his actions after 
the checks had been dishonored and, inasmuch as only ten days 
had elapsed between the dishonor of the checks and the prefer- 
ring of charges, and there was no other evidence of culpability, 
no dishonor was present. 

In Cnlted States 2'. Gioon, '? '  the accused was charged with 
issuing worthless checks on 12, 16 and 19 November 1969. His 
checking account was quite actiL-e from about October 1, 1969 
through the date of his trial and, except far the three checks 
that  "bounced," all other checks written by him were honored. 
However, although the published opinion is Silent on the matter, 
the appellate brief8 indicate that each deposit made by the accused 
was invariably met by a check of the same approximate amount, 
which would indicate an awareness on Groom's par t  of his exact 
balance. During the trial, the appellate briefs indicate, the trial 
counsel referred to the presumption permitted from the issuance 
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and subsequent dishonor of a check'?' and the presumption tha t  
a person is charged with knowledge of the status of his account. 
The 12 Xovember check was dishonored a n  18 Xovember and the 
accused redeemed It on 30 Sorember  The record was silent as to 
the dates the other two checks were dishonored but, according 
to the government appellate brief, they must have been dis- 
honored prior t o  December 2, 1969. They were redeemed an De- 
cember 15, 1959 b>- the accused. So evidence an the merits was 
offered by the defense. 

The government sought to limit Judge Latimer's concurring 
opinion in the B?wd case to the facts of that  case, and argued 
tha t  the prompt redemption of the checks wad immaterial-that 
the offense was complete when the checks were dishonored. 

The Court unanimously held, however, that ,  as a matter of 
law, the evidence failed to establish dishonorable conduct, citing 
the prompt redemption of the checks and the failure of the goy- 
ernment to show when the checks were returned to the p a r e  
or what period of t ime or effort was required in  order to have 
the accused redeem them. 

In the Brand and G I o o m  decisions, the Court has indicated a t  
least two things: (1) it mill not gi\e much, If any,  weight to 
the presumption arising from the dishonor of a check in deter- 
mining dishonorable conduct in maintaining an adequate balance, 
especially where there is  no other evidence of dishonorable can- 
duct and (2 )  the crime 13 not necessarily committed between the 
issuance of the check and i ts  dishonor, bur the total past-dis- 
honor conduct of the accused must also be considered I f ,  in 

the Court was merely saying that subsequent redemption 
honored check is admissible to ahow lack of bad fa i th  or 

prods indifference, the Court's decision is, it is  submitted, sound 
and coneistent with prior  la^ on thia subject. Homever, the 
accused presented no evidence of innocent conduct here, other 
than  the eridence which indicated tha t  all the other checks writ- 
ten by him in the month of October had been honored For all 
tha t  appears from the opinion, the accused may have intended to 
i s w e  there worthless cheeks for the purpose of satisfying his 
immediate financial needs but intending to reimburse the payee 
later. when the checks a e r e  dishonored and he was in a better 
position financially to redeem them. If this were the case. the 
offense l rou ld  clearl) be established. 

I t  is  significant tha t  the Court failed to find any dishonorable 
conduct here eren though the accused had the U E B  of the money 

see text Bccampn">lng note 3 6  w p , a .  
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he received in return foi  the cheeks for a period of from 18 to 
30 days, had placed the payee through the trouble of readjusting 
his account records and seeking reimbursement from him, had 
inconvenienced the several banks through which the check had 
passed, and contrary to the original intent of the payee, had 
converted a supposedly cash transaction into a credit transaction. 
I t  would appear that  these facts, in and of themselves, amount 
to dishonorable conduct, absent a claim of mistake. Yet the Court 
found no dishonorable conduct as a matter of law. 

If, as the opinion indicates, the time and effort required by 
the payee to obtain reimbursement is a material fact in deter- 
mining whether the maker had dishonorably failed to maintain 
hie checking account, many of thew casea could just as  well be 
tried as  "bad" debt offenses in violation of Article 134.'Jq Once 
a check is dishonored, a debtor-creditor relationship is estab- 
lished between the maker and payee,'?' and if the maker dis- 
honorably fail8 to  pay his debt thereafter, a "bad" debt offense 
has been committed. This may be significant when considering 
the effect of Cnitsd States D .  Jaeobylia on the trial of worthless 
check offenses, to be discussed ~n the next part .  

These cases should be a caveat to trial counsel prosecuting 
worthless check offenses to introduce evidence of all efforts made 
to effect recovery f rom the maker after the dishonored checks 
hare  been returned and to show the date the checks were dis- 
honored, when the maker was notified and what his reaction to 
the notification was, and what inconvenience the payee experi- 
enced as a result of the dishonored check. If there is evidence of 
a stop Payment order, or actual knowledge on the par t  of the 
maker as  to the insufficiency of his account az evidenced by other 
check3 made by him being dishonored, this evidence should also 
be introduced. 

It is interesting to  compare the decision in Gmom with the 
reported decision in United States z. C u . m r n i n ~ , ~ ~ ~  where the 
Court found sufficient evidence of an intent t o  steal f rom eyi. 
dence of the issuance of a postdated check, the receipt of money 
therefor and a failure to have sufficient funds on deposit when 
the check was presented. The decision in Cummins is silent as 
to whether Cummins redeemed the dishonored check. If he did 
not, this factor could account for the different results. 

As with the other worthless check offenses, if the elements of 

'"See United Statea Y. Klrkaey. 6 USChlA 556, 20 CMR 272 (18661 
"'United States V. Brand, 10 U S C M A  437. 28 CSIR 3 (1859) 
-"11 USCMA 428, 29 CMR 244 11860) 
'" 8 USChlA 669, 26 CMR 448 118681. 
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the offense are otherwise established, the fact that  the cheek 
is postdated will not prevent a conviction of this offense.12' 

C .  D E F E S S E S  
1. Jl is tahr of Fact 
AS indicated, the "dishonorable" element has been referred to 

by the Court as being closely allied to a specific intent. It re- 
quires a state of mind characterized by bad faith or gross indif- 
ference and i t  Serves no useful purpose, in discussing mistake of 
fact problems, to determine whether this makes it a specific or 
general intent crime, or something in between. The mistake of 
fact, in order to be a defense, must negate the state of mind 
required to prove the offense. thus it must be honest, and not the 
result of bad faith or gross indifference.'?' An instruction that  
the mistake must be honeat and reasonable is erroneous 

2. Intoxication wid Partia! J l in t a l  ResponsibiliirJ 
There are  no reported cases an the legal effect of these mattera 

on this offense. However, inasmuch 8s the offense requires a 
particular state of mind, , . e . ,  bad faith or gross indifference, the 
offense is not proven unless the government can establish this 
state of mind If alcohol or some mental aberration deprives the 
accused of the capacity to  entertain this state of mind, it should 
be a good defense t o  this charge 

D 1.VSTRCCTIOSAL PROBLEMS 
The xo rd  "dishonorable," as used in the specification, is a word 

of a r t  and must be defined fo r  the court."" The definition of this 
term in the Law O f i c r r  Handbook'31 has been specifically ap- 

See eases cited a t  note 101 s ip ia .  
" ' S e e  United States V. Stratton. 11 USCYA 152, 28 CMR 376 (1960);  

Ilanran, Miafoho as n D r l c n s s .  Mil L. Rev October 1958, p.  63.  This i s  ths 
gist of the mxtake  of fact  initruetian contained in App XIII, the L o x  
Offioer Handbook. svma note 108. 

United States V. Cannell, 7 VSChlh 228 22 C M R  18 (19%). In United 
States Y. Bullock, 12 USCMA 142. 30 C Y R  142 11961). the Court  ws.8 
confronted with an i n~ r rue t ion  tha t  the mistake must he honest and reason- 
able, hut othei instructianr given clarified the standard of reasonableness a3 
requiring gross indlfferenee. The Court held tha t  it  was misleading t o  give 
an "hanert and reasanable" test. but since it jwae clarified DTOOOTIV. no 
prejudicial error resulted. 

" United Stares v Doanard, 6 r S C h l A  538, 20 CMR 251 (1965):  ACMS 
2968, Barnw-ell. Z C Y R  773 (19521 

l s -  Initroctian 129b.  the Le e, Office, H n v d h o o h ,  siip,e note 108. Theie i s  
B slight variation betueen the definition of this term ~n this lnsrruetlon and 
t h a t  eontamed in I n i t i u c f i o n  129a.  pertaining t o  the major ivoithleia check 
offense. The ie  18 no explanation i o ,  this either in the pamphlet or in the 
reported casea Harrirer, !he var iat ion does nor appear ilgalfieanr 
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and although general in terms, the defini- 

Once the issue of mistake of fact is raised, i t  muat he instructed 

proved by the Court,' 
tion sufficiently c o n ~ e y s  the historic meaning of this uord.  

on sua sponte."~ 

E, L E S S E R  ISCLCDED O F F E I S E S ;  E V I D E S T I A R Y  
PROBLEXS 

As pre- 
viously noted, negligent or discreditabie failure to maintain a 
sufficient balance is not an offense under the Code. The evi- 
dentiary problems discussed in Par t  I11 apply equally to this 
offense 

There are  no lease? included offenses to thia offense. 

v. s m n i A R Y  
A. S E E D  FOR WORTHLESS CHECK O F F E S S E S  

Aside from the arguments given in Support of state worthless 
check Etatutes ( P a r t  111, supm) ,  there is a special requirement 
far these offenses in  the Armed Forces. Unlike most civilian 
endeavors, military personnel are frequently in a transient status, 
nearly alw-ays live a t  or near communities other than their 
"home," and, when cashing checks, they rely, either expressly or 
by implication, on their status as members af the Armed Forces 
to convince others of their financial integrity. Further, once a 
serviceman's check has been dishonored, i t  is difficult, and a t  
times impossible, far the paree to effect collection because the 
maker may then be cxerseas or in another atate. To prevent the 
adrerre  reflection on the services resulting from dishonored 
checks, to protect the credit of servicemen and thereby facilitate 
cashing of checks by them in strange communities, and to main- 
tain the integrity af the checkins system, effective disciplinary 
took should be available to a commander when a member of his 
command has issued a worthless check. 

Because of the absence of sufficiently detailed instructions in 
the Manual regarding worthless check offenses, the law with re- 
spect to them has developed mostly by judicial fiat. This has 
resulted in  confusion in the selection of charges and trial of the 
presently available check offenses-the reported cases indicating 

'"United States V. Straftan, 11 VSCYA 162, 28 CMR 376 11960) 
-"See United States V. Gin". 1 U S C l A  463. 4 CMR 46 (1962) (which 

involved a murder charge, but the opinion diseusiei instructianai require- 
menta, .e"e*aiIY). 

"'AI w t h  the major worthless check affenae proof of preeentmenr and 
dishonor i b  not required %,here the evidence atheruire established that the 
check would have been dishonored had it  been presented-ACY 6919, W h n ,  
12 ChlR 667 (1053) ; and uttering can be established by Circumstanfial 
evidence-CU 364410, Harris, 7 ChlR 261 ( 1 9 6 2 ) .  

AGO ,,all* 59 
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that  the Same facts, uii., the  issuance of a check, obtaining articles 
of value therefor, and ita subsequent dishonor, are Sometimes 
alleged as larceny by cheek, and other time8 a3 violations of either 
of the two Article 134 check offenses. The result, in many cases, 
is that  the severity of the offense charged wiil depend on the 
whim of the accuser, the same facts resulting in great variations 
in punishment. Far these reasons, legislation in this field is 
desirable. 

B. L'SITED S T A T E S  1. JACOBY A K D  T H E  O.II.'iIBL.'S RILL 
The holding in L'nited States v .  J a e o h p l i j  will have far reach- 

ing effects on the trial of "bad" check Cases. This decision re- 
quires that an accuaed be afforded an opportunity to be present 
with his counsel a t  the taking of written prosecution depositions. 
In the usual worthless check case, there are at least two essential 
witnesses, the payee and a bank official to prove the status of the 
account. Mare often than not, either or bath of these persons will 
not be in the area where the accused is stationed and where the 
trial would ordinarily be held. Although there have been many 
suggeations for meeting the requirements of J a ~ o h y . ~ ~ ~  as a prac- 
tical matter most of these cases will probably not be tried, because 
af the time and expense ini-alved. This is especially true when 
the discharge of the offender can usually be accomplished expedi- 
tiously, and economically, without depositions, through adminis- 
trative p m c e e d i n ~ s . ' ~ ~  

To remedy the confusion that  exists in the "bad" check area, 
The Judge Advocates General h a w ,  for several years prior to the 
Jaeohu decision, recommended to  Congress an adoption of a 
"bad" check statute, modeled after the Codes of the District of 

The proposed amendment is as follow-s: 
See. 923a.  Art  123a IIakmg. drawng, OF uttering check. draf t  or 

ordm without sufficient fundi.  
a. .4ny person rubisel t o  thir chapter nha  

(1) f a r  the procurement of any article or thing of 14ue ,  
with intent to de f raud ;  or 

( 2 )  far the payment of any  p m  d u e  obligation, 01 far 
any ather purpose, u i th  intent to deceive; makes, 

'"11 USCMA 428. 28 C Y R  244 11960) 
Such BQ sending the accused and his mumel by plane to the deponent's 

locale: brmgine the w t n e 3 9  m p r m  to tr ial  for the rakmg of the deposition 
or fa r  the t r ia l ;  taking deparitians of local wtnerre i .  then assigning the 
accused t o  a mil i tary inblallation elow t o  the absent wtneJS. etc 

".Army Regs. KO 636-208 (Aprri  E, 1969).  
" 'U.S Dep't of Defense. Annual Report  of the U.S Court of hllllltary 

Appealr and The J u d E e  Advocates General of The Armed Forcer and Tho 
General Counsel af the Department of the Treasury purauant !a the Un i fo rn  
Code af Military Justice far the period Jan. 1, 1968 t o  Dec. 31. 1959 
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draws, utteis,  or dehverr any cheek, draft ,  01 order 
for the payment of money upon any bank or other 
deporitory, knowing a t  the rime tha t  the maker oi 
drawer has not or !bill not have ~uffieient funds i n  
01 credit  w t h ,  the bank or other depository for  the 
payment of tha t  cheek. draf t ,  or order in full upon 
I ts  preienrment, shall be pvniahed a3 a court-martial  
may direct 

h. The making, drawing, uttering or delivering by B msker 
or drawer of a cheek. draf t  or order, payment of  which 18 
refused by the drawee bank because of inmffieient fvndn 
af the maker or drawer in rhe drawee's p o ~ ~ e r s i o n  or 
control. 1s primo iaeie eIidenee of his intent t o  defraud 
or deceive and of his knowledge of  m u f f i c m t  fundi  in,  
or credit with, tha t  bank or depository, unleir the maker 
07 drawer payr the holder the amount due wulthin five 
days after receivine. notice, o ~ a l l y  or in w i t m g ,  tha t  the 
cheek, draf t  or order * a i  not paid on presentment. 

e .  In this section the ward credit mesni an arrangement oi 
understanding. exprerl  or implied, with the bank 01 other 
depantory for the payment of tha t  cheek, draf t  or order. 

The Powell Committee Report also recommends passage of 
this  bill. 

is to  correct the 
confusing situation arieing from the present law in this field 
where the offenre may be alleged as  a violation of Articles 121, 
133 or 134, and, because of technical difficulties which may a r i ~  
as a result of pleading the wrong article, guilty persons some- 
times escape punishment Another purpose was to  create a 
presumption relative to  the intent to  defraud. 

In view of these purposes, i t  is clear that ,  if enacted, this 
new article will pre-empt a t  least the Article 134 "bad" check 
offenses under the Sorris doctrine.'l' The "intent to defraud" 
portion of the proposed article could be used in  all cases where 

'"U.S. Dep't of Army. Report of The Committee on The Uniform Code 
of !vfilltary Juatiee Good Order and Diaeipline in the Army 190 (1960).  

'-'H.R 7657, 87th Cong., 1st Sens. 11961). B bill to amend the Uniform 
Code of Military Justice to provide a specific statutory au thanty  for prozecu- 
tlan of bad check offense?, U'BI introduced by Rep Carl V m a n .  The hill 
was pasred by the House of Representatives xithout amendment on July 
10, 1961, and waa paraed by the Senate uithout amendment on September 
20, 1861 107 Cane Rec 11316-17. 0546 (daily ed July 10, 1 9 6 1 ) :  107 
C a n s  Rec.  19195, 0879 (dally ed Septembei 20. 19611. The bill - a i  signed 
i n t o  l aw  by the Prei>dent on October 4, 1961 Pub L. 87-385, 75 Star 811 
I t  will became effective 0- March 1. 1962. 

'"United Statea %.. Xlorrii, 2 L'SCPA 236. 8 CiIR 36 (19631, which holds 
in effect tha t  once Congress ha3 expreii ly defined an offense, the 6 o w i c e s  
cannot eliminate an element of the defined offenae and t r y  the matter as B 
vialatian of Art. 1 3 4  Aeoord. United States \,. MeCormlek. 12 USCMA 26. 
30 C i I R  26 11860) See also l e a g h e r .  T h e  Fiction of Legis!utiz.r Intent, A 

L. Rev., duly 1960, p 69. 
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larceny by check is now being alleged, although either could 
probably he used in most cases. The proposed Article 123a(2)  
would a t  least include what is now alleged ad the major check 
offense under Article 134, but i 3  broader in that, in addition to 
uaing this article when a check is given for a past due debt, i t  
can also be used when a check is given ". . for any other pur- 
pose , . ." It would, probably, be proper to allege this offense 
where a worthless check i b  given as a donation to charity. How- 
ever, there would he no lesser offense, as presently exists, of 
issuing a check without intent to deceive or defraud and dis- 
honorably failing to maintain B sufficient balance. In  this respect, 
it is submitted, the proposed legislation i d  deficient. For reasons 
previously indicated, servicemen should be punished where they 
issue a check and dishonorably fail t o  maintain a sufficient bal- 
ance, even if the check RBS not issued with an intent to defraud 
or deceive. Under the proposed amendment, i t  would not be an 
offense, for example, if the Serviceman issued a check without 
an intent to deceive or  defraud, but thereafter decided to  put a 
"stop payment" order on the check because of an unforeseen 
financial difficulty which arose, or because of some animosity 
which has developed between him and the payee. Conceivably, 
an accused could deny that he had an intent to deceive or defraud 
a t  the time he issued the check and claim that he was merely 
indifferent to  the status of his account, yet, even though the 
evidence might rhow gross indifference, no offense under the 
proposed statute would hare  been committed. I t  is submitted that  
this conduct should be proscribed. Consistent with the presump- 
tion as t o  intent to defraud or deceive, a presumption as to "dia- 
honorable failure to maintain" should he established do that ,  once 
a check is dishonored, the burden of going forward u i t h  the 
evidence and showing that the dishonor of the check was the 
result of an innocent act, and not the result of had fai th  or gross 
indifference, would he an the accused unless the aceused wanted 
to run the risk of the court finding in accordance with the pre- 
sumption.?4? 

The proposed legislation is also deficient in that i t  fails to 
remedy the situation created by Cnited States E .  Jacobji. There 
is no reason, in fact or law, why a notice of dishonor should not 
be admissible as proof of the inadequacy of the account instead 
of requiring the testimony of a bank official for thi8 purpose. 

'"hearly all state statutes r e w m  either an intent t o  defraud or deceive. 
Kansas. however, doea not Its atatUte maker m e  m u i n g  a "rubber" cheek 
with knorrledre that his account 18 deficient liable and no intent t o  defraud 
need be shown Annot.. 36 A L . R .  375 (1825)  
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This can be accomplished by legislation making the notice of 
dishonor prima jaeie  evidence of the insufficiency of the account. 
California has a statute which accomplishes this and, is  relied an 
when the bank is located at a place distant f rom the jurisdiction 
of the court.14a Such a law would eliminate the necessity for call- 
ing the  bank official and would facilitate the t r ia l  of these cases 
under the Code. This could not result in harm to the accused 
because he is, or should be, aware of the status of his account 
and, if the notice of dishonor were issued by the bank in error, 
the defense could take a written deposition of the bank custodian 
to  establish this fact  and cause a dismissal of the charges against 
him. The J a c a b y  case would not preclude the defenae from taking 
written interrogatories without his presence. In  most cases, the  
offense could then be established by the testimony of the payee 
alone, who could authenticate the dishonored check. 

C. SUM.VARY A S D  R E C O X M E S D A T I O S S  
Under present law, when a bank clerk affixes a notice of dishonor 

for  insufficient funds on a check issued by a serviceman, the 
maker may have committed B larceny by check (Article 121, 
L'CJIJ) or one of the two worthless check offenses under Article 
134 of the Code. 

To establish a larceny by check, or obtaining of property under 
false pretensee, an intent to  steal must be establiahed, and no 
other intent is involved. The offense should be alleged simply as 
any larceny offense, i t  being unnecessary to allege the false 
pretenses by which the property was obtained The ordinary 
instructions on larceny are sufficient and there  is usually no re- 
quirement t ha t  there be a false pretense theory instruction. 
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The intent to steal is usually established by circumstantial evi- 
dence and has, in the past, ordinarily been inferred from the 
utterance af the check and its dishonor While restitution is no 
defense once the offense has been committed, prompt redemption 
of the check after its dishonor i s  admissible as hearing an the 
intent to steal. A variation between allegations and proof as to 
the property obtained as a result of the wwthlesa check I S  

usually fatal. If there is dome doubt as to what property was 
obtained in return for the worthleas check, the offense should be 
alleged as a violation of the Article 134 worthless check offenses 
where variations between allegations and proof as i o  the prop- 
er ty  obtained are  immaterial. 

If an officer has committed this offense, it ma?. in addition, 
be alleged as a violation of Article 133. Where there is a doubt 
as  to the facts or law involved, the offense may be alleged as a 
violation of Articles 121 and 134, but the offender may not be 
punished as  to both. 

The lesser included offenses IO larceny by check are wrongful 
appropriation and attempted larceny or wrongful appropriation 

The major check offense under Article 134-isuing a cheek, 
with intent IO deceive, and thereafter wongful ly  and dishonar- 
ably failing to maintain a jufficient balance-was originally 
designed far  use where a worthless check was given in purported 
payment of a pre-existing debt, but thla ofl'ense has also been 
used where property is obtained in return far  the check There 
are two criminal states of mind involved in this offense-the 
specific intent to d e c e m  with respect to the eufficiency of the 
account t o  satisfy the cheek, which must be found to exist a t  
the time the check was issued and the bad faith or gross indif- 
ference with respect to failing to maintain a sufficient balance 
after the check has been issued. A mistake of fact as to the 
"intent to deceite" need only be honest. 4 s  to the "dishonorable" 
element, it need be honest and not the result of bad faith or gross 
indifference. Xhere  a mistake of fact is raised as to both ele- 
ment.;, the mstriictions on mistake of fact should clearly differ- 
entiate between the two. 

The minor worthless check offense is the same as the major 
offense except that  it requires no intent to deceive Both offenses 
reqiiire a showing of a dishonorable failure to maintain a suffi- 
cient balance. By "dishonorably" is meant had faith or prosss 
indiffeience, a h i c h  connotes that the failure to maintain R proper 
balance was characterized by fraud, deceit, erasion, dishonesty 
or false or fraudulent promisee. This offense presupposes or  
disregards the propriety of the iswance of the check ~ i t  1s only 
61 *DO 109" 
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concerned with dishonor in regard to the nonpayment of the 
check. 

Previously, i t  was generally belie\*ed that  the dishonorable 
conduct related to the maker's conduct during the period between 
the issuance of the check and its dishonor, but the Court has 
recently held that  conduct subsequent to dishonor, such as  prompt 
redemption of the cheek, can show a lack of bad faith or gross 
indifference and be a defense. The Court has fur ther  held that  
the time and effort required by the payee to obtain reimbursement 
is material in determining whether the maker had dishonorably 
failed to maintain his checking account. In view of this, many 
of these offenses can and should, hereafter, be alleged as "bad" 
debt offenses, because what will establish a minor check offense 
will nearly ~ l w a y s  establish a bad debt offense, and inasmuch as  
the "bad" debt offense will not usually require proof af the status 
of the checking account, the problem created by J a e o b y  ivith 
regard to bank officials will he avoided. 

A check issued to a to-participant in a gambling game as part  
of the "pot" or to obtain proceeds with which t o  continue the 
game cannot be the basis of a worthless check offense under Arti- 
cle 134 or larceny by check even if the check is subwquently dis- 
honored. 

Intoxication and partial mental responsibility may affect the 
capacity of the accuaed to entertain the specific intents required 
in larceny by check and the major check offense and may possibly 
affect an accused's capacity to entertain the state of mind required 
in the minor check offense, although the Court has not reached 
this issue yet. 

If the elements of the offense are otherwise established, the 
fact that the check i s  postdated will not prevent B conviction of 
any of the check offenses under Articles 121 or 134. 

The proposed amendment to the Code, the so-called Omnibus 
Bill, will eliminate much of the confusion presently existing in 
the trial of check offenses However, i n  its present farm,  the 
amendment will not re-enact an offense equivalent to the present 
minor check offense. For reasons previously indicated, this 
offense should be retained. To accomplish this, and to remedy 
one of the difficulties created by llnited States T. Jecoby, the 
Omnibus Bill should be amended as follows: 

Add a new subsection ( e )  as follows: 
c (1) Any person subject to this chapter who makes, draws, utters o r  
delivers any check, draft OT order far the payment of money upon any 
bank OT other deparitorp and thereafter wrongfully and diihanorsbly 
fails to place or maintain ruffieient funds I", or credit n t h ,  the bank 
OT other depository for the p a w e n t  of that check, draft, or order in fal l  
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upon its presentment shall be pumahed BJ B court-martial may direct. 

( 2 )  The making, drasing, uttering or delivering by B maker or 
drawer of a cheek, draft or order, psymenr of which IS refused by the 
drawee because of insufficient funds of the maker 01 drawer m the 
drawee's pmiesaion or control IS  p m a  iacic evidence of his wrongtui 
and dishonorable failure TO place or maintain a auffieient balance or 
credit. 
Add a new subsection ( d )  as f o l l o a s :  
d. Where iveh cheek, draft OF order 13 diihonored on the ground of 
insumelmy of funds or credit, the notice of dishonor thereof shall be 
admissible as prima foci6 evidence of prenentation, "on-payment, dii- 
honor and inrufficieney of funds or credit with such bank 01 other 
depositary. 
The present subsection (c )  will become subsection ( e ) .  
This amendment would serve a three-fold purpose: (1) i t  would 

retain the present minor check offense, ( 2 )  i t  would shift the 
burden to the accused of going forward with the evidence to  
explain his failure to maintain a sufficient balance and failing in 
this, the court could base a conviction an subsection (c )  (2 )  of 
the bill, as amended, and ( 3 )  it would permit use of the notice 
of dishonor to establish the inadequacy of the checking account 
and eliminate the need of calling B bank official for this purpose. 

The proposed statute, as amended, would, i t  is submitted, satisfy 
the present needs of the services in this area and should facilitate 
the trial of worthless check offenses. 
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THE HISS A C T  A N D  ITS APPLICAT7ON TO THE MILITARY* 
BY CAPTAIN LEE 31. MCHUCHES** 

I .  INTRODUCTION, BACKGROUSD AND PURPOSE 

Public Law i 6 9  of the Eighty-third Congress was enacted on 
September 1, 1954.l I t  was a direct outgrowth of the famous 
Alger Hiss case,' and thereby became known as the Hiss Act. 

Aleer Hiss was convicted in federal court on January  21, 19E0, 
an two counts of perjury. '  He  preriously had testified before a 
federal grand jury in December of 1948 that  he had not seen the 
farmer Communist Whittaker Chambers after July 1, 1937. and 
that  neither he nor his wife had turned oyer any documents of 
the federal government to Chambers or any other unauthorized 
person.* When that testimony, which related to  a period during 
which he was in the service of the federal government, was proved 
false, his con.iction for perjury resulted. 

If i t  were not for the Hiis  Act, Alger Hiss would have eventu- 
ally become eligible for an annuity based upon his past federal 
service.5 I t  was this possibility that  seems to have triggered 
the congressional activity which resulted in enactment of the act. 
A majority of Congress was apparently united in the belief that 
it was intolerable to grant retirement benefits to federal officers 
and employees who brake faith with the Government. This senti- 

'This article WBP adapted from B theais presented to The Judge Advocate 
General's School. U. S. Army, Charlatterville, Virginia, while the author 
was B member of the Kinth Career Course. The opinions and ~ondus ion~  
presented herein are those of the author and do not neewsmiiy represent 
the WBI of The Judge Advocate General's School or any other governmental 
agenes [Ediior's S o t e .  The reader should carefully note that thli article 
v a s  uriffen p n ~ r  to the pssnage of the amendments to the Hian Act in the 
f i rs  J ~ S P I D ~  of the 87th Cangre~~ .  Pub  L. 81-299. 87th Cang., 1st Seas .  
iSept. 26, 10611.1 

**  SAGC, U. S. Army; Judge Advocate D i v i m n .  Paris Office, Headquar- 
ters United States Army, Communications Zone, Europe; LL.B, Loyala 
University (Sew Orleans) ; Member of the Louisiana Bar. 

' 6 8  Stat. 1142 (1954). as amended. 5 U.S C !I 2281-2288 i19581. 
'Cook. The Cnflniihed Storr of Aizer Hiss 11968) . .  
'Hirs was tried in the United States District Court for the Southern 

District of New York. The canvietion was affirmed on appeal. United 
Statea Y. Hiss, 185 F.2d 822 (2d Or. 1950) A motion far  B new trial was 
denied in United States Y. Hmr, 101 F. Supp. 128 1S.D. K.Y. 1952). a r d .  
201 F.Zd 312 (2d Clr 1963).  

'Cook, o p .  ait .  ~ a p i a  note 2. at  1-20, 
iHranngs on H R .  1289, 9901,  6299, 6940. 7 0 0 1 .  7582, 7415.  8081. 8547, 

and BliO B e t o w  the H w s e  Commtfier on Past O n c e  a d  Civil Srrvioe, 88d 
Cang., 2d Seal. 28 (1954). 
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ment is clearly set forth in the report an the bill a h l c h  became 
the Hias Act :  

The purpo~e  of this IeLiiIarion IS TO prahlblt Federal  s n n u l t m  or 
retired pay t o  p e r ~ a n r  a h a  commit offenses which I" effect e ~ n s f i ~ u t e  

* I U I _ . .  

In general, thir l e g i s l a t i a n  nil1 prohibit the award or grant. after 
date of enactment, of any Federal annuity or retired pay t o  any indi- 
vidual eanvieted of specified crimes 8 s  ret i a r th  ~n the Cr1rrm.1 Code 

istrict of Columbia Code It wli sl~o 
d pa) for  an) person u h o  re iu ie i  on 
on to appear, iei t ifg,  or produce any 
re B Federal grand jury  or court  or 

before any cangreriianal committee with reaped t o  his prerent or 
former duties as an officer or employee of the United Ststea.  

In B broader aenie, this legislatian wi l l  exercise the greatest pouer 
a n d  influenee t o  clear the mora! climate in ah ich  The business of the 
Vnited States is transacted and  to improve the ethical conduct of those 
individuals. both in and outride oi the Gassmmsnt,  a h a  tranraet iuch 
burinerr , . .' 
The legislative history of the Hiss 4 c t  indicates that  Congress 

was thinking principally in terms of eib-ilisn officers and employ- 
ees. However, the act also was made apeeifically applicable to 
members of the Armed Forces. 

Many problems have arisen concerning the circumstances under 
which the Hiss Act will operate to preclude payment of retired 
pay ta military personnel, particularly those convicted by courts- 
martial In addition, news articles concerning the act h a w  
brought its existence and possible ramifications to the attention 
of most militsr>- personnel, as a result of which, local judge 
advocates are beginning to receive numerona inquiries about the 
act.' However, most of the material concerning the act is not 
readily available to  jiidge advocates; and there 1s no exhaustive 
study of the act t o  which reference can be made 

I t  is the purpose of this article. therefore. to provide an analysis 
of the Hiss Act as i t  relates to  military personnel who are con- 

'H R. Rep P a  2438, 83d Care, 2d Seis. 4 (1564) 
.Examplei a i  such srticlei may bp found in the  Army Y a w  Air Force 

Journal, June 13, 1960. p. 6, e d 1 .  1-4: Arrry Sevy Air Force Journa l ,  Oet 
22, 1960. p 1, ~01s. 3 and 4 

. F o r  B brief dincuinan of the act. see Kratochuil, T h e  Appiieabiiity o i  itme 
Xias Act t o  Person8 Canaicieci b? Ca 
JAG Buiietm July 1565, Yo1 1. So. 3, p 3 
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victed by courts-martial; and, also, to  consider its validity as a 
public policy. 

11. PROVISIONS ASD SOURCES FOR INTERPRETATION 

A. T H E  PROVISIO.TS OF T H E  HISS  ACT 

Only five of the ten sections of the Hi35 Act are Pertinent to  
this paper and will be discussed herein.0 The verbatim text of 
these sections are set for th  in an appendix a t  the conclusion of 
the article. 

Sections 1 and 2 of the Hiss Act specifically provide the cir- 
cumstances under which federal annuities or retired pay will be 
denied. The basis fo r  denial under section 1 i3 the conviction of 
any one of the various offenses enumerated in each of four  sub- 
sections. The basis for denial under aection 2 is cammisaion or 
omission of m y  one of several acts (not necessarily amounting 
to  criminal offenses) specified therein. Each section provides, 
with one exception contained in section 2, t ha t  if the conviction 
of the offense or commission or omission of the act occurred ' 'prior 
to, on, or after" the date of enactment of the Hiss Act, neither 
the person concerned nor his survivor or benefician- shall receive 
any annuity or retired pay for  the period subsequent to  the 
Conviction or the cornmission or omisiian of the act, or the  date 
of enactment of the act, whichever is later. 

Section 4 provides that  a person who is denied his annuity or 
retired pay under section 1 or 2 will again become entitled t o  
receive such benefits upon the date the Preaident grants  a pardon 
fo r  such offense or act. 

Section 6 defines the terms "officer or employee of the Govern- 
ment," "annuity" and "retired pay" a8 used in the Hiss Act.l' 

Section 8 provides tha t  a member of the military who is de- 
prived of retired pay pursuant to the Hiss Act may be dropped 

'Sections not dircusied are: section 3 (monies paid by perrons towards 
their retirement benefits shall be returned if the act is found t o  apply) : 
section 5 (accountable officere af the federal government are not rerpannihle 
for paymente made eantrarg t o  the act, d they wave made in duo e o u m  and 
without nepiiieneel i Section 7 (the act daeb not restrict authority under 
other lswe to deny OT withhold benefits) : aeetion 8 (standard separability 
provision); and Section 10 (amends the federal criminal statute af limits. 
tlans, 18 U.E.C. 6 3282 ( 1 9 6 8 ) )  
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from the ro l l8  by the Pre3ident." 

B. SOZ'RCES FOR ISTERPRETATIOX 
Several decisions of the Comptroller General of the r n i t e d  

States and numerous opinions of The Judge Advocates General 
of the Armed Forces (particularly the opinions of The Judge 
Advocate General of the Army) are the principal sour'ce~ of 
information concerning the Hiss . k t  as I t  relates to military 
personnel who are conricted by courts-martial. The Attorney 
General has, ta  date, written no opinions on the act There has 
been, however, one federal court decision ohich  involved section 
2 of the act.'? 

The Hiss Act prohibits the expenditure of appropriated funds 
under certain circumstances. Accordingly, under the provisions 
of the Budget and Accounting Act of 1921, the decisions of the 
Comptroller General are binding on the executive branch of the 
federal government.13 

The t e rm "snnuity" 18 5 0  defined a s  to relate only t o  e n d m n  officer9 and 
employee?. 

H o r e w r .  the term "retired pay'' i s  defined as including "retired pay, 
retirement p8y. retainer p ~ y ,  m equivalent p a y  lother than any benefit3 
provided vnder ISVI adminiatered by the Yeteians Adminisrrafionl.  payable 
under rbe l a m  of the rnmted State?" i o  any of the perianr set forth in rhe 
woted part of the definit im af "officer or employee of the United Stare?, ' 
b u t  tha t  "the term 'retired pay' dcea not include the retired pa', retirement 
pas, retainer pau, or equivalent pau of any peraon t o  ahom any iueh p a y  
hsr been awarded or g r a n t e e  p r m  t o  enactment of the set innofar as I I  
concerns the conviction of an offense or ~ o r m i s m n  of an act ser forth i n  
reetions 1 and 2 ahich  occurred prior ro the enact-er.t of the a r t  

The definition af "retired pay" doer not include ~ e ~ e r s n c i  pay iuthariied 
bI IO u s  c. 3 1212 ,1958).  36 DWS. comp.   en. 293 ( i s w  

The provismn concerning "retired PRY' '  is the on15 provman of the Hi%% 
Act which specifically exempts certain per~anr  from having the act apply 
t o  them. It contemalstei .  for examde,  a rer im u h o  wsi auarded  o r  prantcd 
B federal a n o u w  retired pay +or ro September 1. 1954, and who. a i m  
prior to tha t  date, committed an offense  et forth ~ r .  seetion 1 af the a c t  The 
ieeidative history of the a c t  indicates rhir exception u z s  made becal ire  svih 
pereons might be considered t o  have a vested right in their  annu i ty  o r  retlred 
pay and could not legally be degrived of it. Hearings o n  H R .  2235. 8801.  
5 e g q  m i 0  7002 1981 7116 8092 6517 n n d  8712 B r i o r e  t h e  H o u ~  C m m t -  , ~, 
fee on P a s t  O B i r  and Cv ~l S r r i i c i ,  83d Conz 

-'The effect af B member af the m11naw being dropped from the  1011s i s  
t o  terminate any connection he may have with the m:litary, even though he 
does not receive a discharge Authonrl-  for  rvch setion may also b i  found 
I" 10 L-,S C S I  llGl a r d  1163tbl l1968l.  

2d Ssrr.  2-10 (19611 

-'Steinberg v United Stater 143 C t  Ci .  1, 163 F. Supp. 590 (18561.  
Research has failed to disclose ahr ~ p p l 2 e ~ n o n  f a r  a \,rat of esrt lararl  TO the 
Supreme Court of the Unitad States in rhii  case 

"62 Sta t  20 11@21\. as amended. 31 u s  C. e +  1-80, 71, 471,  661 ana 
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111. MAJOR PROBLEXS I N  INTERPRETATION 

A. I.VTRODUCTI0.V 

The problems that  have arisen in connection with the Hiss Act 
a8 it relates to military personnel convicted by courts-martial 
have, for the most part, involved t h a t  par t  of subsection l(2) of 
the act which provides that  a person shall not receive a federal 
annuity or retired pay if he is, or has been, convicted of an 
offense which i s  a felony under the law8 of the United States or 
the District of Columbia, provided the offenae inrolved the exer- 
cise of his "authority, influence, power, or privileges as  a n  officer 
or employee of the Government." Of the other operative pra- 
visions of sections 1 and 2, some are  inapplicable; others have not 
raised any problems. 

Subsection l(1) of the Hias Act, which specifies certain offenses 
defined under the provisions of title 18, United States Code, and 
the Atomic Energy Act, has been held to be inapplicable to mili- 
tary personnel tried by courts-martial for offenses under the 
Uniform Code of Military Justice by the Comptroller General." 

Subsections l ( 3 )  and (4) ,  the last par t  af subsection 1 (Z), and 
section 2 of the act, with one exception, have not raised m y  
peculiar problems for  the military. The one exception involved 
subsection 1 ( 3 ) ,  which i s  concerned with perjury and suborna- 
tion of per jury;  the problem being whether perjury before a 
court-martial is perjury before a "court of the United States" as 
that  language is used in the subsection. I t  was determined that  
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this was not the case.'o 

The constitutionality of the Hias Act has not raised any prob- 
lems for the military ea far, although some difficulties may yet 
be encountered. The one federal court case concerning the act l e  

involved the constitutionality of that par t  of subsection 2 ( a )  of 
the act which provides that no federal annuity or retired pay will 
be paid to any person who refuse8 to testify before a federal 
grand JUTS "with respect to his service as an oRcer or employee 
of the Government" on the grounds of self-incrimination. 

Steinberg was B retired employee of the Internal Revenue Serv- 
ice. He  refused, on the grounds of self-incrimination, to testify 
before a federal grand jury which w a s  investigating the opera- 
tions of the Internal Revenue Service. Pursuant to subsection 
2 ( a )  of the act, the payment of his federal annuity was perma- 
nently suspended. He claimed that  this action violated "his rights 
as a citizen under the Constitution." 

A majority of the court concluded that  Steinberg was entitled 
to recovery. Three of the four  majority judges concluded that 
subsection 2(a) was unconstitutional, although one of the three 
rested his conclusion on different grounds than the other two. 
The fourth majority judge felt that i t  was unnecessary to reach 
the constitutional issue. One judge dissented, stating, in effect, 
that subsection 2 ( a )  was constitutional. 

Two of the majority judges considered subsection 2(a )  uncon- 
stitutional because i t  applies to the innocent and the guilty alike 
and, accordingly, was an assertion of arbi t rary power. They 
also stated that subsection 2 ( a )  constituted a bill of attainder 
1i.e..  "a legislative act which inflicts punishment without a 

"The  Comptroller General stated tha t  "courts of the United States m e  
those established unde r  the art icle af the Constitution which relates to the 
judicial power. , Courtr-martial  form no per t  of the judicial nyifem of 
the United States. , The eongresaional power TO provide far tr ial  and 
punishment for  mili tary and naval offenier under the fourteenth ciause of 
Article 1, section 8 of the United States Constitution, has O D  connfftion 
between i t  and the third article in the Constitution defining the judicial 
power a i  the Cnited Stater.  . . . In Y ~ D U  of the foregoing, it s ipears  improper 
tu  regard B court-martial YT a military court of inquiry SI B 'court of the 
United States '  as tha t  term t i  used in the Statute here involved." 35 Dee3 
Coniy Gen 302 a t  306. 

Stemberp Y. United States,  1 4 3  Cf. C1. 1, 163 F. SUPP. 590 11958) 
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judicial trial") which is prohibited by the Constitution." In this 
respect, they cited as  precedent the decision of the Supreme Court 
of the United States in United States w .  Lovett , lP which involved 
B somewhat analogous situation. The other judge who con- 
sidered subsection 2 ( a )  unconstitutional, reasoned that, as Stein- 
berg was retired, he had a vested r ight  in his annuity, and action 
to divest him of that  right pursuant t o  subsection Z ( a )  was 
without due process of law. The fourth majority judge also con- 
cluded that, upon retirement, a federal employee has a vested 
right in his retirement benefits, However, he considered that 
subsection 2(a) was nothing more than B restriction on the use 
of appropriated funds, which, under the Constitution, was within 
the sole discretion of Congress. He concluded, nevertheless, that 
as Steinberg had a vested right in his annuity, the Court of 
Claims, pursuant to its powers, was authorized to grant  Steinberg 
relief without raising any constitutional issues. 

The one dissenting judge felt that  a federal employee has no 
vested right in his retirement benefits and that  Congress may 
place uniform restrictions on the r ight  to receive such benefits. 
He concluded that  subsection 2 ( a )  was such a restriction and i t  
could not, therefore, be considered so arbi t rary as  to be uncon- 
stitutional. 

The separate opinions are not so abundantly clear in their 
rationale or exhaustive in their consideration of the problem to 
permit a ready acceptance of any one of the v iews advanced. 
Nevertheles8, in view of the result in the case, i t  is likely that  
other persons who have been denied their retirement benefits pur- 
suant ta  the Hiss Act will seek judicial relief. A more eahaustixw 
consideration of this mat ter  is outside the 8cope of this article, 
because the p u r p o ~ e  here is to examine extensively how the act 
applies and is administered with respect to military personnel 
convicted by courts-martial.'g 

1- U.S. canst, ar t .  I. s 9, el. 3. 
"328 U S  308 (1946). A p r o ~ i i i o n  in an appropriation act ,  which pro- 

vided tha t  no d a r y  or other empenia t ion  would be paid to L o v d t  and 
others (beesuse of alleged Communistic tendencies) was held to be a bill of 
attainder,  end, therefore,  uneamtirutional. 

- 'C f .  Thompson V. Whittier,  185 F. Supp. 306 (D.D.C. 1960). appeal d u -  
misied, 365 U.S. 465 (1961). involving the eonatitutianaiity of an anaio- 
goui statute.  In m u e  _ab the eomtitutianahty of 38 U.S.C. j 3504 
(1958). B statute which then provided f o i  the forfeiture af veterans'  benefits 
by any pereon Shawn by evidence satisfactory to the Adminiatrator of Vet- 
e r a n ~ '  Affairs to be gviity of mutiny, treason, sabotage, o? rendering 
assistance to am enemy of the United States. Judge Alexander Holtzoff, who 
wrote the majority opinion sv i ta inmr  the eonstitvtianaiity of tha t  r tatute,  
concluded tha t  i ts  provirions did not impose punishment hut merely pre- 
scribed an additional quaiifieatian f o r  eligibility to receive B gratuity.  
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B. SUBSECTI0.V Z ( 2 j  OF T H E  ACT 

The principal problems tha t  have concerned the military in 
connection with subsections l ( 2 )  of the Hiss Act have involved 
military personnel convicted by courts-martial while in active 
sernce.?" 

The principal problems have been: (1) whether any offenses 
under the Uniform Code of Military Justice are felonies under 
the laws of the United States or the District of Columbia: (2 )  
what do the words "committed in the exercise of his authority, 
influence, power or privileges" mean: and ( 3 )  what evidence 
may be used and the weight of evidence required to  determine 
whether the offense was so committed. One incidental problem 
will also be considered, namely, whether military personnel m r k -  
ing for nonappropriated fund activities can, while so employed, 
commit an offense in the exercise of their "authority, influence, 
power or privileges as  an officer or employee of the Government." 

*'The military departments have not as yet had t o  consider whether mem- 
hers of the r e m w  eompanents. no1 on active duly. can commit offenaer 
while in such status uhieh came ivlthin the pnrviea of nubseetion 112).  I t  
appears tha t  iubseetion 1 1 2 )  may apply in nueh ailuations depending upan 
the eireumitaneei.  I t  is t rue  tha t  the phrase "officer or employee" is defined 
~n the act to include ' 'a member or former member of the Armed Forces of 
the United States,  including the Regular and Reserve components thereof." 
However, tha t  language 1% not nuffieienlly elear ta warrant I ts  "30 8 4  an 
authoritative a n w e i  to the problem. 

The same problem a r i w  u i t h  reaped to retired members, although i t  
has been ruled tha t  a retired member did commit an offenre i h i l e  retired 
rvhich came withm the purview af subsection l(2). The offenre was directly 
connected with hi. active service. YS. Dei. Camp Gen. B-143625 (Sept. 20. 
1 9 6 0 ) .  The decision invalved a Marine Corps master sergeant i iha submitted 
lwo false elaimi fo r  travel p a y  after retirement which were aubm>tted ~n 
connection with "travel performed by him and his dependent? incident t o  his 
selection of a home fallowing" his relrrement I t  was stated tha t  the sergeant 
committed an offenbe covered by subsection l ( 2 )  BJ the offense was directly 
connected with active i e ~ v i c e  "A right ta n transportation allowance BCCIY- 
~ n g  Ineldent to active service 1% a pnvllege directl) related t a  active service 
even though it a ~ e r u e s  only incident t o  termination af aet1v.e service." 
Although the deeiaian might so Indicate. ~t doen not appear to  hold tha t  
retired members of the mili tary come within the p u n ~ w  of rubreetlon l(2) 
only If they commit offenses directly related t o  their  active ~ ~ ~ Y I C P .  
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A discussion of the typical situations in which subsection l ( 2 )  
applies is also included. 

The various problems must be considered in light bf the nature 
of the Hiss Act. The Comptroller General has correctly stated 
that  the act is penal in nature and should, therefore, be construed 
strictly.x1 However, the Comptroller General has  not adhered 
consistently to this proposition.zn 

1. Are Any Offenses Under the Uniform Code of Mzlitary 
Justice Felonies? 

In  a series of decisions, the Comptroller General has  ruled that  
an offense under the Uniform Code of Military Justice that  is 
analogous to an offense of a civii nature under the laws of the 
United States or the  District of Columbia and which is punishable 
under the Table of Maximum Punishments by death or eanfine- 
ment in excess of one year is a felony for  purposes of subsection 
l ( 2 ) .  The first decision states: 

The "la~ys of the United States" include the act of May 5, 1950, 50 
U.S.C. 651-736, and the Uniform Code of Miiitary Justice was enacted 
into isw as 8. part af that act. While none of the offenses mentioned 
in the Uniform Code of Miiitwy Justice are defined in that code as 
felonies, the term "felony" ii defined in paragraph 2131(6) of the 
Manual for Courts-Martial, 1851,  and that definition is nubstantially 
the same BQ the geneiai definition af felony (under the laws of the 
United States) :anfPined in 18 U.S.C. 1. I t  is concluded that B eon. 
rietion by B court-martial of an offense which is B felony within aueh 
definition would be B conviction of an offense which ia a felony "under 
the laws of the United States," within the meaning af the act of 
September 1, 1954 . . . .? 

'I 36 Dee%. Comp. Gen. 302, 303 (1355). 
"The inemsisteney is made abundantly e1.a~ in 39 Dees. Comp. G m  741 

(1860). The question involved the effective date of B "conviction" ( i  e ,  when 
B verdict of guilty is returned by a ~ u r y  OT when final judgment of court 
ia announced) for pu~pmes of determining when retired pay should be 
discontinued. An ineandsteney among authorities on the problem wa~i  noted. 
It WBI eoneluded that a perron was ''convicted" when the jury announced 
ita verdict, because, in the absence of "an authoritative judieml decision to 
the contrary, i t  is believed proper to sdopt that interpretation of the [Hias 
Act] which will result in the least expenditure of public funds." 

""10 P.S.C. IS 801-940 (1958) (hereinafter referred ta na the Code and 

"35  Dren. Comp. Gen. 302, 305 (1865). 
cited as UCMJ, wt.  -). 
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The provision of the l lanual  for  Caurts-lllartiai2' referred to  
is a discussion of the offense of misprision of a felony, and, in that  
connection, states that  "any offense of B civil nature punishable 
under the authority of the code by death or confinement for  a 
term exceeding one year i s  a felony." Title 18, United States Code, 
section 1, provides that  "notwithstanding any Act of Congress 
to  the contrary . , . any offense punishable by death or imprison- 
ment for  a term exceeding one year is a felony." 

The second decision states: 
Although mili tsry regulations when consistent with existing statu- 

tory enactments have the force af Ian,, they cannot abrogate or derogate 
from the Federai statutes which remain ~n full  force and virtue as the 
law of the land. 6 C.J.S. 348 Therefore. "felony" BP defined in the 
Federai  i tatutes would also constitute the definition of "felanv" BD- . .  
plieable to mili tary offenaer, notwithatanding tha t  the dietinction be- 
tween felonies and misdemesnors hsa not been reeognized in military 
law. , , . Thus. a determination whether any mili tary offense is B 

felony i n ~ d v e i  ( 1 )  whether the offense i s  puniihable by death or eon- 
finement exceeding one year. and ( 2 )  uhethpr the affenae I I  of a civi l  
nature. 

1 1 . 1 1 1 1  

In C B S ~ P  where the sentence impoaable for the affenre fa r  which the 
applicant was convicted. exceeds one year, reference should be made to 
the United States Code 01 the Code of the Dirtrict  of Columbia to 
ascertain whether the particular offense is analagaur t o  one of a civil 
nature . , . If the above t w o  requirements are met. the military 
offense properly may be considered B felony for purposes of the act  of 
September 1 ,  1854." 

In  the third and latest decision on the matter, the  Comptroller 
General adhered to  his prior decisions Tvithout offering any new 
rationale J i  

The rationale of the Comptroller General is somewhat eir- 
euiious. He uses a provision of ISM' and a praviaian af the Manual 
for Courts-llartial, which is a Presidential Executive Order,'g 
to  support his conclusion. Why was the probiem approached in 
t ha t  manner? Had he applied the literal language of the quoted 
portion of title 18, Vnited States Code, section 1, he likely would 

U S. Dep't of Defeme, Manvai fo r  Courts-Martial, United Staten 1961 
thereinafter referred f a  as the Manual and cited 81 >ICY. 1051. para -1. 
sa31S. Dee. Comp. Gen. B-127022 (May 11. 1856)  
s-hlS. Dec. Camp. Gen B-lBT44 IJuli 30. 1 8 5 8 ) .  
s3 Exec. Order No. 10214, 16 Fed. Reg. 1303 (18611 
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have had to conclude t h a t  every offense under the Uniform Code 
of Military Justice punishable by death or confinement in excess 
of one year was a felony under the laws of the United States. 
This would have meant that  many offenses which. are  unique with 
the military, such as desertion and willful disobedience of orders, 
would come within the purview of subsection 1 ( 2 ) ,  Apparently, 
in order to avoid this result, i t  appears he decided to read title 
18, United States Code, section 1. together with the definition of 
"felony" as it appears in the Manual for Courts-Martial in order 
to reach a result which was not inconsistent with traditional con- 
cepts of military type offenses; namely, that  an offense under 
the Uniform Code of 3lilitary Justice is a "felony" for pu~poses  
of subsection l ( 2 )  of the Hiss Act only if i t  l a  analogous to an 
offense of a civil nature and is punishable by death or confine- 
ment in excess of one year. The rationale is not necessarily 
logical, but the conclusion appears sound, a t  least to the extent 
t h a t  i t  makes subsection l ( 2 )  inapplicable to purely military type 
offenses.2Q 

In addition, i t  appears that  offenses under the Uniform Code 
of Military Justice t h a t  are  analogous to any of the offenses 
specifically enumerated in subsection l(1) of the Hiss Act and 
punishable by death or confinement in excess of one year are  
felonies for  purposes of subsection 1 ( 2 ) ,  even though i t  has been 
held that  subsection 1(1), as such, does not apply to military 
personnel convicted by This conclusion does not 
appear to do violence to the first decision, as it was stated then 
t h a t  "ag far a8 clawe (1) is concerned, i t  is conviction of a civil 
crime which involves the penalty of the statute."3l Furthermore, 
nothing in the Hiss Act or its legislative history militates against 
the conclusion. 

Three ancillary problems arose as  a result of the decisions 

Rereareh has failed to diaeloae any oRenses punishable by eonflnement 
in excess of a year under the Table of Maximum Puniahmentn whieh are 
snalogou~ to offenees under the "United States Code or the Code of the 
District of Columbia" not pvniihable by confinement in e x e e s ~  of a year. 

"Although the problem W B Q  not rpeeifieally eonsidered, in MS. Dee. Comp. 
Gen. B-143314 (July 22, 1960). it was ruled thst  B s o l d w  who stole mad 
from his unit's mail room in vidation of Article 134, UCMJ ( l o  U.S.C.  B 
934 (1953)), came uithin the purview of subsection 112). the offense 
being conridered analogous t o  18 U.S.C. s 1703 (1953). whleh IS PPO- 
cifically listed in subsection l(1). A ~imilal i  result, again without benefit 
of B diieuisim of the problem, was reached in JAGA 1959l2320 (Mar. 16, 
1868),  involving wrongful Secretion of mail I" violation of Article 134, 
whieh WBJ considered snalogovs to 15 U . S C .  4 1702 (1963), which IS aibo 
enumerated in subaeetion l(1). 

" 3 6  Decs. Comp. Gem 302, 303 (1956).  See note 13 aupva. (Emphasis sup. 
plied.) 
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discussed above. They involved: (1) the use of the ward "analog- 
ous" by the Comptroller General; (2) the limitations on the con- 
finement that  special and summary courts-martial may impose; 
and (3) whether offenses under Article 134, Uniform Code of 
Military Justice, may be considered felonies. 

The Comptroller General has not defined "analogaus." How- 
ever, the view has been expressed that  an offense is "analagaud' 
if the specification alleging a n  offense under the Uniform Code 
of Military Justice sets forth the essential elements of an offense 
under the "United States Code or the Code of the District of 
Columbia" either by express language or by necessary implica- 
t i ~ n . ~ ~  A corollary to this view is that those offenses which are  
''purely military in nature" cannot be "analogous" to offenses 
under the "United States Code or  the Code of the District of 

Examples of the latter a r e  absence without leave 
and disobedience of orders.34 The theory is that  offenses which 
are unique with the military are  not comparable to any offenses 
of a civil nature, and, therefore, cannot be considered analogou~ 
to offensea under the "United States Code or the Code of the 
District of Columbia." 

A q e c i a l  court-martial cannot impose confinement in excess 
of six months.35 A summary court-martial cannot impose ean- 
finement in excess of one This raises the question 
whether an offense punishable by more than one year under the 
Table of Maximum Punishments, but which is tried by a special 
or summary court-martial, may be considered a felony for pur- 
p o ~ s  of subsection l ( 2 ) .  In two decisions, the Comptraller 
General concluded that  "what constitutes a felony is not based 
upon the actual punishment imposed but upon the test of what 
punishment ie impasable;" that  "paragraph 127e of the Manual 
for Courts-Martial, 1951, which sets aut a table of maximum 
punishments far  offenses under the code, provides an adequate 
method for determining whether an offense is punishable hy con- 
finement exceeding 1 year;" and that "it is immaterial whether 
the court-martial before which the accused is brought to trial 
has jurisdiction to impose the maximum authorized pnnish- 
ment."a' 

"JAGA 1960l4402 ( Ju ly  27, 1960).  
"JAGA 196013887 (Awi l  4, 1860). 
"Ibid. ( A W O L ) ;  JAGA 196818444 (Sept 4, 1968) (dinobedience of 

m UCMJ, art. 19. 
"UCMJ, art. 20. 
"38  Dees. Camp, Gen 310, 311 (1968); MS. Dee.  Camp. Gen. B.127022 

orders).  

(May 11, 19bB).  
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Although the ruling of the Comptroller General does not appear 
to do violence to any congressional intent, i t  appears to be un- 
sound. His basic proposition that  "what constitutes a felony is 
not based upon the actual punishment imposed but upon the test 
of what punishment is imposable" is valid, but only when con- 
sidered within the context from which i t  was derived. The 
proposition comes from a federal court case involving the issue 
whether a person had been convicted of a felony if he was 
sentenced to confinement for a year or leas, although the court 
actually had authority to impose confinement in excess of one 
year.a8 This situation ia considerably different from the situa- 
tion where a court can only adjudge confinement for less than a 
year. 

In addition, i t  is not entirely clear whether the Comptroller 
General considered that  the Table of Maximum Punishments is 
par t  of a Presidential Executive Order, and, therefore, i s  subject 
to those limitations imposed by the Uniform Code of Military 
Justice. Articles 19 and 20 of the Code, in pertinent par t ,  rpe- 
eifically limit the confinement that  special and summary courta- 
martial may adjudge to six months and one month, respectively. 
Based upon these provisions of law, it appear8 that  the "maxi- 
mum punishment" for an offense tried before a special or sum- 
mary  courts-martial is six months and one month, respectively, 
unless otherwise limited, regardless of the fact that  the Table 
of Maximum Punishments may authorize confinement in  excess 
of one year far  the offense. Support for the submitted rationale 
appears in a decision of the Court of Military Appeals in which 
i t  was ruled that  i t  wan error f a r  the president of a special 
court-martial to advise the members of the court of the maximum 
punishment authorized by the Table of Maximum Punishments 
when i t  exceeds the statutory maximum far  a special court- 

The court stated that, under such circumstances, "the 
Table of Xaximum Punishments was 'no longer relevant, and 
the court members should not have been informed of it.' The . , . 
mazlmum punishment that  can be imposed by a special court- 
martial is by law limited to no more than partial forfeitures, a 
bad-conduct discharge, and Confinement a t  hard labor f a r  six 
months . , . :'40 

The last problem with re8pect to felonies and the Uniform Code 
of Military Justice concerns Article 134, which provides: 

Though not spee~fleally mentioned in this code, all disorders and 
neglects to the weiudiee of good order and diieipiine in the armed 

' I  Cartarright V. United States, 146 F.2d 133, 135 (5th Cir. 1944) 
'I United States Y. Green, 11 USCMA 478,29 CMR 204 (1860).  
< ' I d .  at 478, 29 C P R  at 296. 
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forces, all eonduet of a nature TO bring discredit upon the armed 
force9. and crlmee and offenses not eapiral. of which perrons subject 
to this eade may be guilty. nhall be taken cognizance of by a general 
or ~ p e e i a l  or summary court-martial, according ta the narure and 
degree of the offense and punished at  the discretian of such court.'' 

The basic problem involved is whether offenses under Article 
134 a r e  analogous to offenses under subsection l ( 2 ) .  The Camp- 
troller General ruled in one case, but without elaboration, that  
subsection l ( 2 )  applied to a soldier xiho stole mail from his 
unit's mail room in violation af Article 134,<? However, in one 
opinion The Judge Advocate General of the Army did elaborate 
an the problem. The case involved a soldier convicted of accepting 
graf t  in siolation of Article 134. It was found that the offeme, 
as alleged in the specification, was analogous to that offense 
stated in title 18, United States Code, section 202. I t  was can- 
cluded that  the offense not only involved conduct t o  the prejudice 
of good order and discipline and service discrediting conduct, 
but also a crime not capital:i' therefore. i t  eouid not be con- 
sidered a purely military offense EO as  to preclude consideration 
under subsection 1 ( 2 ) ,  if otherwise a p ~ l i c a b l e . ~ ~  

The rule Seems to be, then, that  if a riolation of Article 134 
involves only conduct to the prejudice of good order and discipline 
or service discrediting conduct, it is a purely military offense: 
but if it also involves a crime not capital and is analogous to  an 
offense under the "United States Code or the Code of the District 
of Columbia," the rule concerning purely military type offenses 
does not apply. In other words, if the specification alleged under 
Srticle 134 contains the essential elements of an offense under 
the "United States Code or the Code of the Diatrict of Columbia," 
and the offense is punishable by more than a year's confinement, 
i t  is a felony within the purview of subsection l ( 2 )  

2. The Meanzng of the Words "committed tn the e x e i c ~ s e  of 
his authoriPy, influence, p o u w ,  OT privileges." 

The broad scope of the language 1s undeniable. I t  may cer- 
tainly be argued that  its apparent scope is consistent with the 
congressional purpose, namely, to deny retirement benefits to 
officers and employees who break faith with the federal govern- 
ment. It appears that  the language contemplates any abuse of 

"UCMJ, art. 134. 
'* MS. Dee. Camp. Gem. B-143314 ( J u l y  2 2 .  1960). See note 30 aupra. 
*'Crirnea and affennea not capital include those acts or ~ m i ~ ~ i o n i ,  not made 

punishable under another act of the U C P J ,  which are crime% 01 offenses 
under acts of Congreai and which are made triable in the federal c h i 1  courts 
See para. 2130. MCM, 1961. 
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office or position. Thia conclusion is perhaps mare general than 
the statutory language. However, it ia difficult to be more spe- 
cific when considering language which requires essentially a 
factual situation for interpretation. 

Little help is found in the decisions of the Comptroller General 
or the opinions of The Judge Advocates General. In only one 
decision has the Comptroller General attempted a n  analysis of the 
statutory language, that  being with respect to the word "privi- 
leges."4s For the most part, the opinions of The Judge Advocates 
General have stated merely that  a particular offense was or w a s  
not committed in the exercise of a military member's "authority, 
infiuence, power, or privileged' without also considering which 
of those four  key words applied to the case. 

A review of the opinions of The Judge Advocate General of 
the Army discloses that  certain offenses are committed more often 
than others in the exercise of the "authority, influence, power, 
or privileges" by military personnel. The offenses a r e  larceny, 
bribery, wrongful disposition of Government property, and wrong- 
ful  appropriation of motor vehicles. As a result of the decision 
of the Comptroller General previously mentioned, there may be 
added to the list of offenses f a k e  claims against the Government. 
The larceny cases have involved such situations as  supply per- 
sonnel who steal Government property in connection with their 
duties:le postal clerks who steal from the mail;" and peraannel 
assigned to duty with nonappropriated fund activities, such as 
open messes, who steal funds or property of the activities.'8 The 
bribery cases have involved military personnel n,h.ha accepted 
bribes to keep other military personnel off various duty  raster^.'^ 
The wrongful disposition cases have involved situations such 8s 
the sale of government property by military personnel having con- 
trol over the property.1° The wrongful appropriation cases have 
usually involved military personnel assigned to motor pools who 

"MS. Dee. Comp. Gem. B-143525 (Sept. 20. 1960). See note 20 B U P ~  

"JAGA 1960l3613 (Feb.  18, 1960). (Enlisted member was in charge af 
SYPPiy and suhsistenee for Army hospital. In thln capacity he stole coffee 
from the hospital.) 

"JAGA 1959/6693 (Sept. 30, 1959). (Enlisted member was a pmtai IU. 
pervisor. While QO engaged, he stale money from msii  m his euatady.) 

"JAGA 1858/7230 (Oct. 20, 1958).  (Enhated member was purchasing 
agent for  non-eammisnioned offieen' dub. He  stale liquor which he had 
pur e h a B e d . ) 

"JAGA 1960/3408 (Jan. 19, 1960). (Enlisted member was authorized to 
excuse members of  his unit from XP. Accepted money to  excuae certain mem- 
hers from KP.) 

"JAGA 1959/7335 (Oet. 27, 19iB). (Enlisted member was a supply 
rergeant. He sold government binoculars I" hw custody.) 

81 *GO 116$8 



MILITARY LAW REVIEW 

used vehicles from the motor pool far "joy rides" or deviated 
from assigned routes for personal reas0n9.5~ The false claims 
casea have umaIIy in ia lwd false claims for  travel pay.3' 

Some idea of the scope of the language may be gathered from 
considering the offenses of wrongful appropriation of a motor 
vehicle, which h a w  been considered by The Judge Advocate Gen- 
eral of the Army. In one opinion, the facts involved a soldier 
who was assigned duties as a mechanic and who, as such, raad- 
tested ~ e h i e 1 e s . j ~  On one occaion he departed from the pre- 
scribed road-test route by several miles to visit a friend. In a 
second opinion, the facts involved an enlisted member who was 
assigned to duty as a jeep driver.:* On one occasion, he was 
properly dispatched, but later was involved in an accident ap- 
proximately two miles from the route to which he properly should 
have confined his travel. Both men were tried by special courts- 
martial and found guilty of w o n g f u l  appropriation of a motor 
vehicle in violation of Article 121 of the Uniform Code of Mili- 
tary Justice. After concluding that  the offense wa3 analogous 
to a felony under the Code of the District of Columbia, the view 
was expressed in both opinions that the enlisted members eom- 
mitted the offenses in the exercise of their "authority, influence, 
power, or privilege."s5 Considering hou' far down the ladder 

"JAGA 196917341 (Oct 28, 1859). (Enlisted member was B mechanic who 
road-tested government vehicles. While testing a vehicle. he left  the test  
route and drove sever.81 milee to visit a friend.)  

"SAGA 1960/4968 (Nov. 30, 1860). (Enlisted member submitted false 
claim far  travel s11owBnCes for hir dependents ) This opinion, based upon hlS. 
Dee. Comp. Gen. 8-143525 ISept 20, 1960) iree notes 65 and 57 infro) ,  
overruled same 18 p r i m  opinions in which It had been Stated t h a t  mere 
presentment of a false claim did mat come within the pur%ie\u of subsection 
112). 

JAGA 186817342 (Oct. 28, 1859). 
"JAGA 1860/3661 (Feb 19, 1860).  
" I t  i s  not entirely clear, however, whether wrongful approppiatian of a 

vehicle is ~nalagous  to an ofsenhe under the Code of the District of Columbia. 
Ci 31s. Dee. Comp. Gen. 8-143496 IAug. 10, 19601. where it was determined 
tha t  a aaidier who hsd been convicted by eourt.martiai of wrongful appro- 
priation of a motor vehicle by deviating from B prescribed route had not 
committed an offense amiogaub to 22 D C  Code. I 2204 (1851).  as 
tha t  section states the taking mut be "without the consent of the owner;' 
and the soldier had permir~ion  of the Government to m e  the vehicle. But  
see alia MS. Dee. Comp, Gen. 8-144279 (Dee. 13, 1860). where It was deter- 
mined tha t  m officer who vied a government whieie over which he exerened 
control for perions1 pursuits, had committed an offense ~nalogaus t o  the 
cited law of the District of Columbia. The deeiaion state3 tha t  the control 
exercised by the officer over the vehicle "did not permit i ts  use for personal 
parpoaea" and tha t  the taking w a ~  unlawful and "without the actual or im- 
plied consent of the owne~? '  The earlier opinion was not mentioned. A 
similar ~ o n ~ I u 3 m n  was reached in hlS Dee. Camp. G m  8-144910 (Mar. 3.  
1961).  The decisions appear rneonsdent ,  uhich fac t  IS noted in SAGA 
196113476 (Jan. 30, 1861). 
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of authority and respanaibility in the military scheme of things 
the two enlisted members were, i t  appears that  an offense under 
the Uniform Code of Xilitary Justice is committed in the exer- 
cise of "authority, influence, power, or privileges," if i t  i s  com- 
mitted by B military member in the exercise of some duty, or 
if the commiasion of i t  i~ made possible by the position he holds 
or the duties to which he is assigned. 

The Comptroller General has only commented once on the 
words "exercise of his . . . privileges.''6E The ease involved a 
Marine Corps master sergeant who was tried and convicted by 
a federal district court for  a violation of title 18, United States 
Code, section 1001, inwiving the presentment for payment by 
the sergeant of false travel vouchers f a r  himself and his depend- 
ents. After concluding that  such a violation was a felony for 
purposes of subsection 1 ( Z ) ,  the Comptroller General stated: 

You state that it la questionable whether the offense properly eovid 
be considered as having been eommltted in the exercise of B primlege 
. . , , the isme being whether the word "privileges" as used in section 
1, c1au.e 2, of the statute ineiudea the right given to the sergeant by 
law and regulations to iubmit a claim for travel pwfamed by him and 
hin dependents . . , , or whether it is restricted in itn application to 
privileges primarily 88soeisted with or directly relating to the official 
funetiona of the office OT amigned duties of a member. 

While the legislatire history contains statements that the act is 
directed againat per~ona s h a  break faith with the Government in earry- 
ing out their official duties, or while acting in an official eapamty, the 
act i i  not restricted to offenses committed while carrying out an official 
duty, but by Its terms it is directed against acts performed after 
termination of Government service. . . . .  

The legiilative history of the statute indieaten a legislative intent 
to cover false claims against the Government incident to Government 
employment and under the circumstances I t  would seem that the word 
'privileges' would be subject to that concept. See in that connection 
B-23846, March 20, 1942. Though lswa, penal in nature, are t o  be 
. t i d y  construed, it has been heid that they are not t o  be construed 
so strictly as t o  deny the obvious intent of  Cong1.ess. Arroyo V. United 
Statal, 868 U.S. 419. 424. Since the offenses of which the Sergeant was 
convicted are shown by the criminal information filed sgainat him t o  
have been committed Incident to the exercise of hie rights BI an officer 
or employee of  the Government, his ease appeara to be m e  within the 
prohibition of the 1954 act. Therefore, he is not entitled to receive 
any retired pay?" 
At first plance, i t  appears that  the Camptralier General's de- 

cision opens wide vistas for consideration, as so many acti\,ities 
of military life a r e  traditionally associated with the ides of 

sa  MS. Dee. Comp. Gen. B-143626 (Sept. 20,1860). See note 20 BiLPra. 
I b i d .  
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privilege. However, it appears that the decision should be limited 
to cases involving false claima, at least until fur ther  amplified. 
The rea1 thrust of the decision is that  the offense a€ submitting 
a false claim is one of the offenses that  Congress specifically had 
in  mind when It passed the Hiss Act The use of the decision 
for other purpores doe8 not appear warranted in light of the 
foregoing. 

3.  What Ewdanee .Mali Be Ksed  aiid the  W e i g h t  of E r i d r m e  
Repuired 

In determining whether an offense under the Uniform Code 
of Military Justice i s  a felony for purposes of subsection 1 ( 2 ) ,  
under present rules, it is necessary only to look to the specifica- 
tion alleging the offense, ascertain if it is analogous to a n  offense 
under the " l a w  of the United Statea or the District of Colum- 
bia,'' and determine whether the offense i s  punishable by more 
than a year's confinement. Horverer, this determination having 
been made, there remains the giiestion of where to look in order 
to determine whether the member committed the offense in  the 
exercise of his "authority, influence, power, or pririleges as an 
officer or employee of the Neither the Hiss Act 
nor its legislative history offers any enlightment an this point. A 
review of the opinions a i  The Judge Advocate General of the 
Army concerninp this problem discloses that, with few exceptions, 
the charges and specifications considered did not disclose suff- 
cient information to  permit such a determinatian.Ee 

Based upon several decisions af the Comptroller General, the 
rule presently applied is that any evidence received by a eourt- 
martial prior to the findings of guilty,8o and any stipulations in- 
troduced by the defense or prosecution during sentencing pro- 
cedures before a court-martial, may be used in determining 
whether an offense war committed in the exercise of the accused's 

" I t  i s  possible tha t  evidence may be contained in triminsl investigation 
reports, in the pretrial  investigation repoila pursuant to Article 32, UCXJ, 
10 U.S.C 6 832 il558i. o r  I" a number of other nlace6 outride the 
actual record of tr ial .  A h ,  in summary eourts.martial, there i s  no t ran-  
script  of the tes tmany of witnesses In ~pec ia l  courti-martial, a t  l e a d  ~n the 
Army, the tentimany is summarized 

"An exampie of o m  of the  few exceptions 13 JAGA 156013408 (Jan. 15, 
1560), ahieh  maaived a soldier who had accepted graft t o  keep other midierr 
off af  a duty roster. The specification not m i y  stated an offense analogova to 
18 U S.C. F 202 119581. but s154 elesriv rhowed rhe soldier w a s  in a 
position of authority with rebpeet t o  the hutv raster.  

" 3 8  Deei.  Comp. Gen. 817 (19591: 38 Decs Comp. Gen. 310 (1953). in  
the hrat  cited decision. the Comptroller General sidestepped the question 
whether ~ a r e r s  not B Dart of the setual record of tr ial  (allied ~ a o e r r )  
could be ;%id. He stated, in effect, he would rule on the matter on- i case 
by ease basin. 
a4 A G O  l l d l B  
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"authority, influence, power, or privileges as an officer or em- 
ployee of the Government."B1 

With respect to  the matter of atipulatians, the Comptroller 
General concluded that ,  as stipulations are, in effect, admissions, 
"where the record [of trial] includes an admission voluntarily 
made by the accused establishing t h a t  the offense was committed 
in the exercise of his authoriiy, influence, power, or privileges as  
an officer or employee of the Government, there can be no ques- 
tion of riolation of any right of refutation the accused may 
have."e2 

However, with respect i o  situations where the service member 
has pleaded guilty and no evidence was introduced a t  the trial to 
indieate the manner in which the offense was committed, the 
Comptroller General recently ruled that  Hiss Act determinations 
must be confined to "official records made in connection with the 
court-martial trial and to which information the accused has been 
afforded an opportunity of rebuttal."eg Allied papers, records, 
or reports a r e  not to be consulted where they were "compiled 
under circumstances where the member was not shown the whole 
record and given an opportunity ta  cross-examine adverse wit- 
nesses and present witnesses in his own behalf . . . ."e4 

The reasoning in these decisions seems to indicate that  the 
Comptroller General believes that  any evidence which the accused 
has had a fair opportunity to rebut may be used. However, he 
has not stated such a broad conclusion, and it appears he prefers 
to rule on such matters on an ad hoc basis. 

There remains the question of the weight of evidence required 
to permit a determination that  an offense was committed by a 
member of the military in the exercise of his "authority, in- 
fluence, power, or privileges." The Comptroller General has not 
spoken in this respect, 

The opinions of The Judge Advocate General of the Army 
disclose that  shortly after numerous inquiries began to be re- 

"MS.  Dee. Comp. Gen. B-144279 (Dee. 13, 1060) (Ptlpulation offered by 
proseeutmn) : PIS. Dee. Comp. Gen. B-144814 (July 22, 1060) (stipulation 
offered bv d e f e n d  ~~ " ~~ ~ 

'"MS. Dee. Comp. Gen. B-144314 (July 12,1060). See note SI 8rpra. 
"PIS. Como. Gen. B-145448 (Plav 22. 1061). This eaae involved B bemice 

which could be considered did not dearli establish that the member committed 
the offenre "in the exercise of his authority, influence. power, or privileges." 
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ceived concerning the Hiss Act, the view was adopted that  there 
muat be "clear and convincing evidence" that a member of the 
military had committed an offense in "the exercise af hia author- 
ity, influence, power or privileges."es However, this is oniy men- 
tioned in a few opinions rendered in 1968. Later opinions do not 
offer any explanation of why reference to  the view was discon- 
tinued. An examination of the later opinions discloses, however, 
that  despite the lack of reference to the "clear and convincing 
evidence" test, i t  has  apparently been applied. 

ng for '  Sonappropi iated F m d  Ae- 
ticitias 

N o  grave problems have arisen as yet in connection with 
whether military personnel who work for nonappropriated fund 
activities may commit an offense, while so employed, in the exer- 
cise of their "autharit?, influence, power, or privilepes" as af- 
ficers and employees of the federal government. Severtheless, 
such situations do present problems which should be considered. 

There are two categories of military personnel who work far 
nonapprapriated fund activities: those who are assigned to  work 
for the activities sa part  of their military duties, and thore mho 
work for the activities an their own initiative during their off- 
duty time. FVith respect to the first category, the Comptroller 
General has, at least by necessary implication, concluded that  
personnel within that  category may commit an offense while 
working for a nonappropriated fund activity in the exercise of 
their "authority, influence, power or privileges" as officers or 
employees of the Government.eR This conclusion has been ex- 
pressly stated by The Judge Advocate General of the Army in 
one opiniona- and necessarily implied in certain other op in iomeB 

The problem that has not yet arisen in an actual case involves 
the second category, namely, military personnel who work for  
nonapprapriated fund activities an their own initiative during 
off-duty hours. The Judge Advocate General of the Army, in 
answer to a general question, in one opinion, stated that  i t  was 
"queationable" whether subsection l ( 2 )  would appiy to such 

"MS. Dee. Camp. Gen. B-144648 (Jan 4, 1961).  
" J A G A  1959~3867  (April  30, 1859) 
"JAGA 1860!4022 (Apr11 28, 1960) (enlisted member WBI manager and 

euatadian of  B noncommissioned afficerr' c lub ) .  J A G A  185W8316 (Dee. 29. 
1868) (enlisted member was custodian and bookkeeper a i  p o d  golf c lub ) :  
JAGA 1858!4334 (May 2 6 ,  19581 (enlisted member wae secretary of a nan- 
eommissianed affieer'r mes!), JAGA 195817230 (Oct 20. 1968) (enlisted 
member was a purchsring agent fa r  noncommissioned officers' club).  
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personnel, if they committed a n  offense while so employed.Oa 
However, no rationale was offered in support af this statement. 

I t  does not appear that  military personnel working for  a non- 
appropriated fund activity an their own initiative during off- 
duty hours occupy a status, while so employed, which involves 
their status as members of the military. This necessitates the 
conclusion that  they occupy a status no different from any other 
civilian employee of B nanappropriated fund activity. 

That  conclusion next raises the question whether subsection 
l ( 2 )  of the Hiss Act applies to civilian employees of nonappro- 
priated fund activities. Although the act, when applied, imposes 
a penalty, that  penalty also involves a prohibition by Congress 
of the expenditure of appropriated funds for the payment of 
federal retirement benefits. Research has  failed to disclose 
whether civilian employees of nonappropriated fund activities 
receive payment of retirement benefits from appropriated funds. 
In fact, civilian employees of the major  nonappropriated fund  
sxtivity, the Post Exchange Service, receive retirement benefits 
by participating in a self-contributing plan administered by a 
commercial life insurance company.'o Apparently there is no 
penalty against civilian officers and employees of nonappropriated 
fund activities, even if subsection l ( 2 )  of the act otherwise ap- 
plies to them, except in the case of an employee who might also 
receive federal retirement benefits from appropriated funds for  
some other emplo-ent. 

However, subsection 1 ( 2 )  of the His8 Act may, in fact, apply 
to civilian officers and employees of nonapprapriated fund activi- 
ties, if they are  officers or employees of the federal government 
as contemplated by the act. A'onappropriated fund activities are  
considered instrumentalities of the federal government.'1 In a t  
least one major area, involving the liability of the federal govern- 
ment f a r  the torts of its officers and employees, i t  has  been con- 
cluded that  civilian officers and employees of nonapprapriated 
fund activities are  officers and employees of the federal ~ O V -  
ernment." 

If that  is the case, the argument may be made that  military 
personnel who occupy the same status 8 s  civilian officers and 
employees of nonappropriated fund activities by working for  
such activities an their own initiative during off-duty hours, are 
likewise officers or employees of the federal government f a r  pur- 

"JAGA 195913857 ( A p d  30,1969).  See note 67 8upra. 
Arm) Regs. Yo. 60-26, 8 Y (June 3, 1969). 

'I Standsrd 011 Company of California V. Johnson, 316 U.S. 481 (1942). 
.'United States V. Holeombe, 271 F.2d 143 (4th Cir. 1960). 
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poses of subsection l ( 2 )  of the act. Since military personnel do 
receive payment of retirement benefits ( f a r  military service) 
from appropriated funds, it may be argued that  such personnel 
who are considered officers or  employees of nonappropriated 
fund activities may commit an offense while so employed which 
would involve the exercise of their "authority, influence, power, 
or privileges as an employee of the Government" and against 
whom the penalty of the act may be invoked. As the act does 
not provide otherwise, it appears immaterial that the status 
from which such personnel derive their right to retirement bene- 
fits is different from the status in which they committed the 
offense. 

The foregoing rationale is unquestionably complex; but it is 
beliered that  the end result would be reached by the Comptroller 
General: namely, that  subsection l ( 2 )  may apply to military 
personnel who commit offenses while employed by nonappro- 
priated fund activities an their awn initiative during off-duty 
hours. If he chase, the Comptroller General might reach a dif- 
ferent conclusion by applying the standard of strict construction 
of the Hiss Act because of its penal nature. Haivever, this is not 
considered likely. 

IV.  ANCILLARY PROBLEMS RELATISG TO 
THE HISS ACT 

A. RELIEF FROX T H E  APPLICATI0.V OF T H E  ACT 

There are only two means by which a person may obtain relief 
from the application of the Hiss Act. Section 4 of the act provides 
that  a person who has been denied retirement benefits under the 
act will again be entitled to the benefits on the date he receives 
a presidential pardon The other method involves the several 
Boards for Correction of Military Records. 

Research has diaclosed only two cases in which a presidential 
pardon has served to  restore a person's entitlement ta retirement 
benefit3 One curious fact might be noted. Section 4 speaks 
of a presidential pardon in connection not only with section 1 
of the act which enumerates specific offenses, but also with re- 
gard to section 2 which is concerned not with offenses but with 
certain acts not necessarily involving criminality or a conviction. 
The possibility of a presidential "pardon" in connection with an 
act for which a person is not tried and convicted ia quite obvious- 
ly ra ther  odd. I t  can only be surmised that  Congress was some- 
what a t  a l o w  ta  choose an appropriate label in this connection 
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Just  what form iuch a presidential pardon, if issued, would take 
is, a t  best, B matter  of conjecture. 

Pursuant to law, each service Secretary, acting through his 
Board far the Correction of Military Recorda, "may correct any 
military record of that  department when he considers i t  neces- 
sary to correct an error or remove an injustice."T* 

The question whether a eervice Secretary, acting through his 
Board for the Correction of Military Records, can authorize such 
relief as would relieve a person from the disabilities imposed upon 
him by the Hiss Act has been considered by the Comptroller 
General, who stated: 

The correction of a. person's military record to remove B record a i  
his conviction of .m offense under the Uniform Code of Xiiitary Justice 
is within the authority a i  a board convened under section 207(8) a i  
t he  Legislative Reorganization Act of 1946, as amended, 6 U.S.C. 191a. 
and i i  appropriate action 1s taken to that effect r i t h  the approval of 
the Secretary concerned, the person concerned could not be regarded 8 3  

having been "convicted" o i  an offense within the meaning a i  section 
1 o i  the act of September 1, 1964 . . . ..' 

This ra ther  summary answer to the question presented would in- 
dicate that  no real problem was involved. However, quite the 
contrary is true. The Attorney General has stated that  a service 
Secretary, acting through his Board for the Correction of Military 
Records, may not disturb the finalits of B court-martial convic- 
tion. but may only take action such as to recharacterize a dis- 
honorable discharge as h o n ~ r a b l e . ' ~  Action pursuant to such 
authority would leave a conviction intact ;  and i t  i s  submitted 
that ,  if otherwise applicable, the Hiss Act would stili apply. 

Effort8 are  apparently being made to hare  the Attorney Gen- 
eral reconsider hie decision." However, unless and until the At- 
torney General changes his views, i t  appears to be unsettled 
whether a service Secretary, acting through his Board for the 
Correction of Jlilitary Records, can take action that will afford 
relief f rom the disabilities of the Hiss Act. 

"10  U.S.C E 1562 (1953). For a general discussion of the power% 
of  the Army Board, see U'iiimmi. The Army Booi.d for Comertion 01 M z l r  
taw Records, Mil L. Rev., October 1868, p.  41. 

' 6 3 5  Dees. Comp. Gem. 302, 306 (1865). 
' *40 Ops. Att'y Gen.  E04 (1947). 
"JAGA 1960/1190 (June 1, 1960). This caw involves B pmpoaed letter 

t o  the Attorney General, f o r  the signature af the Secretary of the Army, ~n 
effect requesting B reconsideration af his opinion cited in note 76 8rpra; 
but more npeeificaliy p m n g  the  question "whether the conviction by eaurt- 
martisl . . . may be ret s d d e  by me [the Secretary a i  the Army]. seting 
through the Army Board for the Correction of Military Recorda. I i  your 
answer to this wertian IS in the negative, may sl i  references t o  , . . [a1 
conviction, including the record of trial. be expunged by me, acting through 
the same Board." 

ADO 1169B 89 



MILITARY LAW- REVIEW 

B. rMILITARY POLICIES 
Army regulations now provide that ,  before approval of a re- 

enlistment. if the recards of the military member disclose a can- 
victim, the appropriate commander will request a determina- 
tion of the applicability of the Hiss Act in the matter through 
the Adjutant General.'* If it ir determined that  the Hiss Act 
applies, a member who reenlists must sign a statement that he 
understands that  he is ineligible to  received retired pay because 
of the act  but nevertheless desires to reenlist. A similar state- 
ment ,  but not a new determination, is required on each subse- 
quent reenlistment. 

The Department of the Navy policy i s ,  in effect, to ignore the 
existence of the Hiss Act..? The Department of the Air Force 
has apparently made no official pronouncementa concerning the 
act. 

The policy of the Department of the Army appears t o  be more 
realistic. However. provision should be made that  a member 
may, with the approval of the local judge advocate, request a 
determination a t  Department of the Army level a t  any t ime:  and, 
if the Hiss Act appears to apply, the member should be dir- 
charped, if he desires, unlesa he i s  an inductee, a reservist s e s v  
ing a n  obligated tour, or an original enlistee. 

C DEFE.WE COL V S E L  A h D  T H E  STAFF JLDGE 
ADVOCATE 

I t  should be readily apparent that ,  unless the Hiss Act i s  sub- 
stantially amended, i t  will become an important factor in trials 
by courts-martial There are already signa that  counsel for ac- 
cused have become aware of the significance of the act and are 
evaluating its possible rele~ance to the preparation of their 
eases, bath a t  the trial and appellate level.'o I t  also seems that 
those offieiala, in particular staff judge advocates, who must 
consider the type of court-martial to which charges should be 
referred, can hardly avoid consideration of the possible ap- 
plicability of the act in their deliberations. 

Consider, for example, a case in which the facts, if proved, 
would make the Hiss Act applicable to the accused who ia  a career 

Army Reps. No 601-210, Changes No 1 para. 10 (Sou  17, 1959)  
Army Navy Air Force Jaumai, Ocf 22. 1960, p 1, ~ 4 1 5 .  3 and 4. 

I" United State3 I. Pajak. 11 USChlA 686. 29 ChlR 502 11960);  Chl 
398014, Oaklei,  28 CYR 451, 457 119693 AIra see L 4 G A  195913243 LJuly 
10, 1959) (Indicates that an accused received a liaht sentence a i  a result of 
defense e ~ u n ~ e l ' ~  sratement that, 8 5  B r e ~ u l f  of the Hiss I c r ,  the accused 
would loge 580,000 ~n retirement benefifhl .  
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soldier. Assume that  i t  has been recommended t h a t  the charges 
be submitted to a general court-martial. I t  is now the duty of 
the staff judge advocate to render his pretrial advice to the con- 
vening authority. Should he give any weight to the possible ap- 
plication of the act in his determination as to whether charges 
should be submitted to a general court-martial? Would he be 
justified in concluding that, because of the possible application 
of the act, the charges should be referred to a l e s~er  type caurt- 
martial which could adjudge only limited punishment, thereby 
reducing the total sum af the ill effects on the accused in the 
event he i~ convicted; or should he disregard this aspect of the 
case until after the trial and then perhaps make appropriate 
recommendations with respect t o  the sentence adjudged? 

Assume that  the staff judge advocate adopts the latter view; 
what consideration should the defense counsel give to the possible 
application of the Hiss Act?  Should he offer to have the accused 
plead guilty in re turn f a r  which the government would agree not 
to introduce any facts that  indicate possible application of the 
Hiss Act?  Should the defense counsel raise the possible applica- 
tian of the Hiss Act during sentencing procedures? Here the 
possibility arises that evidence adduced a t  trial may not be suf- 
ficient to warrant a determination that the Hiss Act applies to 
the accused and that  raising the issue may provide the additional 
evidence necessary to make such a determination. Also, the pos- 
sibility exists that, although the evidence id  sufficient ta warran t  
a determination that  the Hias Act is applicable, raising the matter  
might persuade the members of the court-martial, who may have 
been inclined towards leniency, that  leniency will 8erve no useful 
purpose and, accordingly, adjudge a more   eve re sentence than 
might otherwise have adjudged. 

The foregoing repreeenta only possible areas for consideration, 
But they appear ta  be m e a  that  must and will be considered by 
counsel for  accused and staff judge advocates. 

V. AME.VDMEXT OF T H E  HISS ACT 

A serious but unsuccessful effort was made in the 86th Con- 
gres8 last year to amend the Hiss Act substantially. Identical 
bills revising the act in its entirety were introduced in  the House 
and Senate.i1 The main purpose of the amendments was ta  limit 
deniai of retirement benefits to matters which, far the most part, 
directly affect national security.*? It was apparently the belief 

"H.R. 4601, 85th C a w ,  1st Sera. (1959); S. 91. 86th C m g ,  1st  Sesi. 
(1959) .  
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of many members of Congress that  the act in i t a  present form 
is far  too broad in its application, reaching persons whom Con- 
gress had not considered a t  the time the act WBE passed and ta  
whom i t  was considered unnecessarily harsh t o  hare  rhe act 
a p p l p . ~ ~  

The proposed amendments x e r e  more explicit i n  their refer- 
ence to the military For example, i t  i r a ~  proposed that  section 1 
of the act be amended to provide that  retired pay would be 
denied those members who were convicted of violations of Ar- 
ticlea 104 (aiding the enemy) or 106 (spying) of the Uniform 
Code of Military Justice. or predecesaar articlea, or convicted af 
violations of the Code, or predecessor provisions, on the basis of 
charges and specifications describing a violation of any pro- 
vision of law specified in orher provisions of jection 1 (all of 
which relate to offenses affecting national security), if "the 
executed sentence includes death, dishonorable discharge, or 
dismissal from the service, or if the defendant dies before execu- 
tion of such sentence as finally approved." 

The bill introduced in the House passed that body and reached 
the floor of the Senate. At this point, the bill met strong opposi- 
tion, primarily from Senator ~Villiama of Delaware, who appar- 
ently succeeded in prewnt ing  passage of the bill.,4 

Two bills, identical to the two introduced in the 86th Con- 
gress, w r e  introduced in the first session of the 87th Congress 
this year I d  I t  appears that the present administration suppwt i  
the proposed amendments "O The text of the amending bill given 
the best chance of passage this year is set forth in the Appendix 
t o  this article. 

VI THE HISS ACT AS PUBLIC POLICY 

The Hiss Act is an excellent example of mhat happens xvhen 
Congress, giving rent  t o  its collective righteous indignation, 
p a 3 w  legislation couched in broad. general language without har-  
ing fully considered the implicanons of that legislation. The 
legialatiue history of the act makes it quite clear that  Congress 
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passed the act having in mind only the broad proposition that  
public policy, whatever that  vague term means, demanded action 
to prevent the likes of Alger Hiss from receiving retirement 
benefits from the federal government. Stated in such sweeping 
fashion, the proposition is undoubtedly appealing. However, it 
loses much of its appeal when viewed ad a proposition which, 
when spelled out in broad legislative language, applies, in the 
extreme case, to a member of the military who takes a "joy 
ride" in a government vehicle. 

Certainly, no one likes the idea of an officer or employee of 
the federal government breaking faith with his government and 
still receiving benefits from that  government. On the ather hand, 
most people oppose meting out  unnecessarily harsh punishment; 
and no matter what label is placed on the idea, the hard fact 
remains that the Hisa Act imposes a punishment on those to 
whom it applies, and that  punishment, in many cases, is un- 
questionably harrh. Some middle ground should be found to 
balance the two ideas. This Congress did not do when i t  con- 
sidered the act as a legislative proposal. It dealt with only the 
first concept. 

With respect to the military, the legislative history of the Hiss 
Act does not indicate that  Congress considered the impact of 
the act on the military, either with respect to the persons ta  whom 
i t  would apply or the morale of military pe r~onne l  and the system 
of military justice. From permnal experience, observations, and 
discussion8 with members of the military, i t  has became apparent 
that, a t  least, in the enliated ranks, considerable concern with re- 
spect to their security haa been generated by the knowledge that  
the Hiss Act may deprive them of their retirement benefits. 
Most enlisted peraannel understand fully that  if they violate 
military l a a  they will be disciplined. By tradition and training, 
however, they believe that once they hare  been disciplined and 
returned to duty, they begin afresh their military service and 
may look forward to thoae advantages military service offers. 
This belief has been undermined by the act. The soldier ts,ho 
may have committed an offense some years ago, served his punish- 
ment, and thereafter performed his duties honorably, may now 
learn that  all his honorable service is valueless insofar as it re- 
lates to the major benefit conferred on military personnel for 
long and faithful eervice, namely, retired pay. 

In  a broader sense, the Hiss Act undermine8 the system of 
military justice itself. By means of the Uniform Code of Xili- 
tary Justice. Congress empowered and directed the military to  
discipline its own. By means of this Code, the Armed Forces do 

*GO l l s m  93 



>llLITARY LAW REVIEW- 
discipline their members, meting out fa i r  punishment that  i s  
warranted in light of military needs. Thore members who com- 
mit serious offenses are  subject to punitive discharge from the 
service, which ~ e r r e ~  to sever any ties betiyeen members so dis- 
charged and the military, including any benefits which the mem- 
bers might otherwise have became entitled to  receive from the 
military. 

The Hiss Act, in effect, superimposes a second, and certainly 
injudicious, system of punishment. I t  permits no discretion or 
Consideration of extenuating factors. In other words, i t  is in- 
flexible. Such a measure of punishment is difficult, if not im- 
possible, to accept as  proper In  application, i t  thwarts  a fa i r  
and impartial administration of the established system of mili- 
tary justice 

I t  is not maintained that  a member o f  the military who cam- 
mits a serious breach of fa i th  with the government should re- 
ceive retired pay I t  is maintained that  the present system of 
military justice i s  adequate to cope with these situations and 
doer cape with them, but without resorting to  broad, inflexible 
standards which cannot produce fair  and discriminating results. 

This discussion haa been limited, for the mast part, to a con- 
sideration of the Hiss Act as public policy insofar as i t  affects 
the military However, many of the underlying concepts apply 
to the act az it relates to civilian officers and employees of the 
federal garernment. If the system by which civilian officers and 
employees are disciplined is inadequate to prevent undeeerving 
persons from receirinp retirement benefits, then the specific 
laws which relate to such matters should be amended to author- 
ize intelligent and fair  methods for dealing with such situations. 
Certainly, broadside type legislation, such as the Hiss Act, is not 
the answer. 

It ie concluded. therefore, that the Hi;% Act should be repealed. 

VII, SUIIMARY A S D  RECOXXESDATIONS 

A .  SC.W.>JARY 

The portion of the Hiss Act which has primarily concerned thp 
military is that  portion of eubaection l ( 2 )  which provides that  
a person shall not be paid federal annuities or retired pay if he 
IS, or eyer uas.  convicted of an offence which is "a felony under 
the laws of the United States or the District of Columbia," and 
committed the offense "in the exercise af his authority, ~nfiuence. 
power, or pririleges as an officer os employee of the Govern- 
ment." The fallowing > $  a Summary of the most important de- 
94 AGO l l d S B  



THE HISS ACT 
cisions of the Comptroller General and the opinions of The Judge 
Advocate General of the Army concerning subsection l ( 2 )  as i t  
relates to military personnel tried by court-martial while in active 
service. 

An offense under the Uniform Code of Military Justice is "a 
felony under the laws of the United States or the District of Co- 
lumbia" if i t  is analogous to an offense of a civil nature under 
the laws of the United States or the District of Columbia and is 
punishable by death or confinement in  excess of one year pur- 
suant  to the Table of Maximum Punishments. An offense is 
analogous if the specification which alleges the offense sets forth 
in express language, or by necessary implication, the essential 
elements of an offense under the laws of the United States or the 
District of Columbia. Purely military type offenses are not 
analogous. I t  is immaterial what confinement is imposed or that 
the offense is tried before a special or summary court-martial 
which cannot impose confinement in excess of six months and 
one month, respectively. The Table of Maximum Punishments 
governs in a11 cases. 

An offense under the Uniform Code of Military Justice that  
is considered a felony for purposes of subsection l(2) of the 
Hiss Act is committed by a member of the military "in the 
exercise of his authority, influence, power, or  privileges as  an 
officer o r  employee of the Government," if the offense is com- 
mitted in the exercise of some duty, or the commission of which 
is made possible by the position he holds or the duties to which 
he is assigned. This test does not apply in the case of false claims 
for such items as traxwl pay. The mere presentment of the false 
claim is considered the exercise of a privilege. 

Any evidence received by a court-martial before findings of 
guilty and stipulations introduced by the prosecution or defense 
during sentencing procedures may be used t o  determine whether 
an offense was committed by a member of the military "in the 
exerci8e of his authority, influence, power, or pririlenea as an 
officer or employee of the Government." I t  has not yet been deter- 
mined whether other evidence may be so used. However, i t  ap- 
pears that  the rule may develop that  any evidence may be used 
which the person concerned has had a fa i r  opportunity to rebut. 
The evidence must be ''clear and convincing." 

B. RECOMMENDATIO.V.3 
( 1 )  Any judge advocate called upon to render advice eon- 

cerning the application af the Hiss Act to a specific ease shauid 
carefully weigh the various factors involved. Advice that  the act 
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applies or does not apply may cause the person concerned to act 
to his detriment, if the advice is later discovered to be errone- 
ous. Advice that the u t  does apply may cause a dervice member 
to end his career. If the advice is wrong, a worthwhile career 
may have been needleisly ended. If the service member is eligible 
for retirement, and it is erroneously determined that  the act ap- 
plies to him, the error may not be discovered, and the member 
will never receive the retired pay he is rightfully due. Advice 
that  the Hiss Act does not apply mny cause a service member 
to continue his military career. If the advice is wrong, i t  may 
also have caused the member to pass up other opportunities which 
may no longer be awilable when the error is discovered. Judge 
advocates should not render specific advice without reading the 
record of trial for  the court-martial invoired, except in cases 
where the offense is not punishable by death or confinement in 
excess of one year or i t  is abundantly clear that the offense is one 
which is purely military in nature. 

(2) Each Armed Force should provide administrative methods 
similar to those presently used by Department of the Army for 
screening BerL-ice members' recards upon reenlistment to deter- 
mine whether they may have committed an affen~e wlthin the 
purview of the Hiss Act. In addition, any service member should 
be authorized to request, at any time, with the approval of the 
local judge advocate, a determination at  departmental level 
whether the act applies to him. If i t  does, he should be dis- 
charged, a t  his request, unless he is an inductee, a r e m v i s t  
serving an obligated tour or an original enlistee. 

( 3 )  For the reasons Jtated in Section VI. ~ v p i a ,  the Hiss Act 
should be repealed, and in such a manner as to  restore retired 
pay t o  those persons who have been denied such pay pursuant 
i o  the act. 

T I I I .  APPEYDIX 

A. PERTI.VEST PROT'ISIOXS OF THE HISS ACT 

Title 5 ,  United States Code 

Section 2281 Prohibition against psyment of annultier or retirement 
benefits to p r a m s  convicted of certain crime3 OT refusing to testify, e t c ,  
definition.. 
As used m t h x  chapter and seetian 3282 of Titie 18- 

(11 The term "officer OT employee of the Government" mciuder an 
officer or employee ~n OT under the lepiriatiue, exeeuhve, OT judicial branch 
of the Government of t he  United States, a Member of OT Delegate to 
Congreri. B Resident Commissioner, an officer or employee of the govern- 
ment a i  the District of Columbia, and a member OT former member af 
the Armed Forces of The United States, including the Regular and 
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Rewrve components thereof, the Fleet R ~ s e r v e ,  the Fleet Marine Corps 
R B S P ~ Y ~ ,  the Coart and Geodetic Survey, and the Public Health Service. 

( 2 )  The term "annuity" means any retirement benefit (other than 
any benefit provided under laws administered by the Veterans' Administra- 
tion) payable by any department or agency of the Government of the 
United States or the government of the District of Columbia upon the 
baain of service as a civilian officer or employee, except that iueh t e m  
doei not include Salary or eompennation which msy not be diminished 
under Section 1 of article I11 of the Constitution or, in The ease of a 
benefit payable under the Social Security Act. as amended. any portion 
af such benefit not bared upon pervice B I  an officer or employee of the 
Government of the United States or the government of the District of 
Columbia. The term "annuity" does not include any retirement benefit 
of any perdon to whom such benefit has been awarded or granted prior 
to September 1, 1954, insofar a i  concerns the conviction of such perran, 
prior to auch date, of m y  offense specified in section 2282 of this title, 
or the commission by such person, prior to  such date, of  any violation 
of iection 2283 of thir title. 

( 3 )  The t e rm "retired pay" means retired pay, retirement pay. 
retainer pay, or equivalent pay (other than any benefit provided under 
laws administered by the Veterans' Administration, payable under m y  
Isw of the United Starer to members or former members of the Armed 
Forces of the United States, including the Remlar and Reseive eompan. 
entr thereof and the Fieet Reserve and the Fleet Ysrine Carps Reserve, 
the Casat and Geodetic Surrey, and the Public Health Service. The term 
"retired pay" does not include the retired pay. retirement pay, retainer 
pay, OF equivalent pay of any per~on to whom any such pay has been 
swarded or granted prior t o  September 1. 1954. innofar as coneerne the 
conviction af such personi, p m r  t o  weh date, of m y  offense specified in 
section 2282 of thia title, or the commi~ii~n by such pe~son, prior to such 
date. of any violation of section 740d of thir title. 
(Sept 1, 1954, eh. 1214, 6 6 .  68 Stat. 1144). 

Seetion 2282. Canvietiom 8 8  barring payment af annuities or retired pay: 
speelficatlon Of pens1 statutes. 
There shaii not be paid to any person convicted p m r  to, on, or after 

September 1, 19S4, of any of the following offensan described in this section, 
or ta the su~vivur or beneheiar)- af aueh person so convicted. foe  ans period 
subsequent t o  the date of such conviction or September 1. 1954, vhiehsuer 
is later, any annuity UP retired pay on the basil of the service of such person 
as an officer or employee of the Government: 

(1) Any offenie defined in reetion 201. 202. 203. 204, 205.  206, 207, 208. 
209, 210. 211, 212, 213, 216, 217. 218, 218. 220, 221, 222, or 223 af chapter 
11 ( r e l a t m ~  to bribery and maftl.  section 281. 282. 283. 284. 285. 286.  . .  
OF 287 of chapter 15 Ireistine TO eiaima and services i n  matters affecting 
government), wetion 434. 435. 436, 441, 442. or 443 af chapter 23 (relating 
to contraeta), chapter 37 !relabng TO espionage and cenrarship), lectian 
1700. 1702, 1703,  1704, 1701, 1706. 1707, 1708, 1709, 1711, or 1712 of 
chapter 83 (relating ta offenses mvoiving the postal service), chapter 
105 (relating t o  sabotage). or chapter 115 (re lar in~ to treaean, sedition. 
and aubverrive activities) of Titie 18 07 ~n aeetian 1810 or 1816 of Title 42; 

( 2 )  Any offenne !not Inciudmg any offense within the purview of seetian 
13 af Titie 18) which ie B felony under the laws of the United Ststas or 
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of the District of Columbia ( A )  committed in the exercise of his authority.  
influenee, power, or privileges as an officer or employee of the Government, 
or (Bl  committed a f te r  the termination of his service BI an anieer or 
employee of the Gorernment bu t  d m e t l y  mvalvmg. directly ieiult ing 
from, or directly relating to. the Improper e x e i c i ~ e  of his authority,  
lnfiuenee, power, or privileges during any period 01 his seiviee as such 
an officer Or employee; 

( 3 )  Perjury committed under the laws of the United Stater or of the 
District of Caivmbia ( A )  in falsely denying the e ~ m m i m ~ n  of an act 
which ConStiTuteS any of the offenses described In paragraph (11 or (21 
of thie iecrion. (E) in faliely tentifying before any Federal grand jury 
o r  cavrt  of the United States with respect t o  his service as an officer or 
employee of the GoYeTnment, or ( C )  I" falsely tert ifylng before any 
eongrersional committee in eonnecrion with any matter under in4u11y 
before such congrewanal committee: or subornation of perjury committed 
m eonneetion with the f a h e  denial or f a l x  testimony of another person 
as soecified in this a a r a a r s r h :  

(11 An) offenie defined In section 22-701, 22-702, 22-703, or 22-1201 
of the District  of Columbia Code. 
(Sept.  1, 1951. eh 1214, 8 1, 68 Stat 1142 

Section 2283. Refusal t o  testify OT produce recards:  false statement% or eon- 
ceslment of facts i n  employment application%: perianr remaining ovtslde 
Cnited Stares, I t s  Terrltariea or porsarsmr  to avoid pmieeution 
(a )  There shall not be paid t o  any person r h o  has failed or refused, or 

falls  01 refuses. p m r  to. on, or after September 1, 1854. upan the ground 
of self-merimination, to appear,  t ed i fy  or produce any book, paper,  record, 
or ather docurrent, w t h  respect t o  hm service a3 an officer or employee of 
the Government OT with respect t o  any relatmnahv which he has had or has 
with B foreign government m m y  proceeding befare a Federal grand wry,  
court of the United States, or eangressional committee, or t o  the SurVivoI 
or benefiemry of zuch perion, lor any period subsequent t o  the date of iueh 
failure or refuial  of zveh person 01 September 1. 1954,  whichever is later,  
any annuity nr retired pay on the h a m  of the ~ s r v i c e  of such perion a% an 
officer or employee of the Government. 

( b )  There shall not be p a d  to m y  person who, prior to. on, YI af te r  
September 1, 1954, knowingly and willfully has made or makes any lalse,  
fietitlaus or fraudulent statement or representation, or who, pr im to, on, 
OT af te r  such date, has eaneesled or c o n e d %  m y  matenal  fact ,  with reaped 
ta his- 

(11 pai t  o r  pmzent membership in, affiliation or assmiatIan with,  or 
support  of the Communist Party,  or any chapter. branch. or subdivision 
thereof, in 01 aurside the United States.  or any ather organization, Party,  
or g r o w  advocating ( A )  the overthrow, by farce, vialence, or ather un- 
constitutional means. of the Government of the United Statea,  (B) the 
establishment in the Umted States of a Communist totali tanan dictatar-  
Phip, or ( C )  the right to strike againsf the Government of the United 
stare. ,  

( 2 )  eonvietian of any offense described in section 2283 of this t i t le:  or 
( 3 )  failure or refuaal to appear,  testify, or praduee any book, paper.  

record, OT other document a i  specified in aubiectian 18) of thls section, 
far any period subsequent t o  September 1, 1954, or the date on which any 
nueh datoment,  iepre~mratian, or concealment af fact  IS made or O C C Y I ~ ,  



THE HISS ACT 

whichever i s  ister, in eonnwtion with his application for  an office or paai- 
tion in or under the exewtive, legislative, or iudieial branch of the Govern- 
ment of the United States or the government of the DistIiet of Columbia, or 
to the survivo~ or beneficmy of such person, m y  annuity or retired pay 
on the barla of the service of such person BI an officer OT employee of the 
Government. 

( e )  In any caae in which, after the date of enactment of this subseetion, 
any person under indictment far any offense within the purview of seetion 
2282 of this title wilifvlly remains autside the United States, its Territories, 
and pm~edana,  for B period in e x e s  of one year with knowledge of such 
indictment, no annuity or retired pay shaii be paid, for  any period subse- 
quent t o  the end of such one.yesr period to iueh person or to the survivor or 
beneficiary of rueh person, on the baaia of the s e i ~ i e e  of such person, a i  
an officer or employee of the Government unless and until a nolle prosequi 
to the entire indietment is entered upon the record DI such person retuhs 
and thereafter the indictment is dismissed or sfter trisi by court the BC- 
euned is found not guilty of the offense OT ~ffenies  ehsrged in the indictment. 
(Sept. 1, 1964, eh. 1214, S 2, 68 Stat. 1142; July 81, 1956, eh 804, title IV, 
8 405. 7 0  Stat. 761.) 
Section 2285. Restomtion of annuity or retired p a y  upon pardon. 

The right to receive an annuity or retired pay shall he deemed restored 
to any person eonvieted. prior to, on, or after September 1, 1964, of an Of- 
f eme  which is specified in beetion 2282 of this title or which emstitUte1 
a violation of seetion 2283 of this title, fa r  which he is denied an annuity 
or retired pay, t o  whom a pardon of such offense is granted by the President 
of the United States, prim to, an, OF after September 1, 1954, and to the 
~ Y I Y ~ Y D ~  or beneficiary of such person. Such restoration af the right to  I$- 
eeive am annuity or retired pay zhall be effective 8s of the date on which 
such pardan i s  granted. Any amounts refunded to such perion under iection 
2284 of this title shsll be redeposited before credit is allowed for the 
period 01 periods of s e w i c e  covered by the refund. No payment of annuity or 
retired pay shall be made for any period prior to the date an which aueh 
pardon 15 granted. (Sept. 1, 1954. ch. 1214, j 4, 68 Stat. 1143.) 
Seetian 2287. Removal of members of the Armed Forces from the rolls. 

The Preiident may drop f rom the rdl i  any member af the Armed Forces, 
including the Regular and Reserve components thereof, the Fleet Reserve, 
and t h e  Fleet Marine Corps Reserve, and any member of the Coast and 
Geodetic Survey 01 of the Public Health Service. who is depTiwd of retired 
pay under the p~ovision~ of this chapter and seetion 3282 of Title 18. (Sept. 
1, 1854, th. 1214, 8 8, 68 Stat. 1145.) 

E AMENDMEIYTS PASSED I N  T H E  87TX CONGRESS 
REGARDING T H E  HISS ACT 

Pertinent Provisions of Pub. L. 87-299, 15 Stat .  640 

An Act 
To amend the Act of September 1, 1964, in order to limit to cases in- 

volving the national security the  prohibition on payment of snnuities and 
retired  pa^ to officers and employees of the United States, to clarify the 
application and operation of such Act. and for other purpme9. 

Be $1 r n a r t r d  bu t h e  Srnntr and Xovsr o t  Representatives o t  the United 
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Statis oi Ainrriao in Congress  aasemblid. That  the Act entitled "An Act 
m prohibit payment of annmtiei  10 officers and employeen of the United 
Srates convicted a1 certain a f fen~ei ,  and far other purposes", approved 
September 1. 1064, a% amended ( 6 8  Stat.  1142, 70 Stat .  161; 6 U S C. 2281- 
22881, is amended t o  read as f o l l a s 6 :  

"That ( a )  there shall not be p a d  to any person convicted, p i o r  to, on 
ar after September 1, 1864, under any Brtiels 01 pmvman of law specified 
or deieiibed in this iubseetmn. af any offense w t h i n  the p u r v i w  of such 
article or provision to The extent provided in this subsection. or ta any 
~u iv iwr  or beneficiary of i w h  perron 10 convicted, for any period subse- 
w a n t  t o  the dare af such conrietian or subsequent to September 1, 1854,  
\bhichever date is later,  any annuity or retired pay on the bails of the 
service of such perion iaubject to the exception3 contained in section IO(2) 
and ( 3 )  of this Aer) \\hich 1% creditable toward such annuity or retired 
Pay- 

"(:) any offenie within the p u r v i e ~ i  of- 
"IA)  section 792 fhsrboring or concealing pe isoni ) ,  783 (gathering. 

transmitt ing.  YT losing defense infarmatian),  784 (ga thenng or deliver- 
ing defense information t o  aid foreign government),  or 708 (disclosure 
of claaiified mforma t i an ) ,  af chapter 37 (relating to  espionage and 
censorshipi of t i t le 1 8  of the United Stare% Code. 

" IB)  chapter 106 (relating t o  nabatage) of title 18 of the Vmted 
Stetes Code,  

bellian r i  in iur rec tmni ,  2384 (aeditioua eonapmey) ,  2381 (advocating 
overthroa of governmenti ,  2387 (activities affecting armed forces gen- 
eral!yi.  2388 (activities affecting armed forces during war) ,  2389 ire.  
c m f i n g  for  rervice against  United Stater) ,  or 2390 (enlistment t o  
ierre againat United S ta tes ) .  of chapter 115 (relating t o  treason, redi. 
tion. a n d  iubverjive activities1 of t i t le 18 of tho United Staten Code. 

" (c ,  section 2381 ( t rearoni .  2382 imlspn3ian of treason),  2383 ire- 

"iD) section 1Dib) ( 2 1 ,  10 (b)  ( 3 ) .  or 1 0 f b i  (4) of the Atomle Energ). 
.&et of 1946 ( 6 0  Stat.  766, 1 6 5 ;  42 U.S.C, 1062 edition, see. 1810 (b l  ( 2 ) .  
( 3 )  and ( 4 1 ,  as in effect prior t o  the enactment of the Atomic Energy 
Act  of 1964 by the Ac t  of August 30, 1014 (68 Sta t  919: Public Law 
103 Eiehtv-third Canererr: 4 2  U S.C. 2011-2281). . .  

"(E!,aectian 16(a) or 16 ib)  of the Atomic Energy Act af 1046 (60 
Star ~ 3 ,  42 L S  C ,  1962 edition, i e c  1816 (a) and ( h i .  B J  in effect 
prior t o  the enactment of the Atomic Energy l e t  of 1054 by the Act of 
August 30,  1964, inrafsr a i  such offense under ru th  section 16i.n) or 
1 5 l b )  13 eommirred u i l h  in te r t  to in ju re  the United States or with 
ilitenf t o  secure en advantage t o  any fareien nation, or 
"(F) any  p m r  pmvismn af law m uhieh any pmvmion af law speci- 

fied in rubparagraph iA1. (E), or f c ) ,  of this paragraph is baaed: 
"(2) any offenae n t h i n  the purwew of- 

" I A )  article 1 0 4  (aiding the enemy) or article 106 (%pie%) of the 
Uniform Code of  Xilirary Justice (chapter 47 of title 10 of the r m t e d  
Sratei  Code) o r  ~ n y  p n o r  article on which such article 104 OF article 
106. as the case may be, I J  based, or 

" i B )  an? current article af the Uniform Code af Miltisry J u ~ r i c e  
i o 1  any prior article on which such current article 1% based) not spec>- 
fied or described in bubparwraph ( A )  of this paragraph an the basis 
of charges and ?peoficstians deeenbmg a violation af m y  pmv~sian  of 

100 *GO Ilb*B 



THE HISS ACT 

law specified or described ~n paragraph (1).  ( 3 ) .  or (4)  of thie sub- 
section if the executed sentence includes death, dishonorable discharge, 
or dismiwd from the seii iee,  or if the defendant dies before execution 
of such sentence as finally approved; 
" ( 3 )  perjury committed under the laws of the United States 07 of the 
District of Coiumbia- 

"(A) in falsely denying the  e~mmisbion of an act which eonstitutei 
any of the offenses- 

"!i) within the purview of any p m u i s m  of law specified 07 de- 
scribed ~n paragraph (1) of this subsection, or 

"(ii) within the pu~view of any article or pmvision of law speci- 
fled mr deieribed in paragraph ( 2 )  of thi% subidion insofar as such 
offense is within the purview of m y  srtiele or provision of law 
specified OT deieribed in pamgraph (1) OT paragraph (21 !A) of this 
subsection, 
"(B),in falsely testifying before any Federal grand jury, court  of 

the United States, OT court-martial with respect t o  his service as an 
officer DI employee of the Government I" eonneetion with any matter 
involving or relating to any interference with or endangerment of, OT 
inYoiving 01 relating to any pian or attempt t o  interfere aith or en. 
danger, the national security 01 defense of the United States, OT 

"!C) in falsely te?tifying before any congressional committee in con- 
nection wth  any matter under injuiry before such eongresnionai cam- 
mirtee involving 01 relating CY any interference with or endangerment 
of, or involving OT relating to any plan or attempt to interfere with or 
endanger, rhe national security or defense of the United States; and 
" ( 4 )  8ubomat im of perjws  committed in eonnee tm with the false 
denial or false teitimony of another person as specified in paragraph 
( 3 )  of this subsection. 

"(b) There shaii not be paid t o  any person convicted, prior to, on, or 
after the date of enactment of this amendment, under m y  $it& or pro- 
vision of law specified or described in this subneetian, of any offense within 
the Purview of such article or provirion to the extent provided in this rub- 
section, or t o  m y  eurvivor or beneficiar) of such peimn SO eanmeted, far 
any period subrewent to the date of such eanvicrion or subsequent to the 
date af enactment of thin amendment, whichever date is later, any annuity 
or retired pay on the basis of the ierviee of such person (wbjecr to rhe 
exceptions contained in section 1012) and ( 3 )  of this Act) n,hieh is credit- 
able toward ruih a n n u ~ r y  01 retired pay- 

"(1) m y  offense within the p u i v i ~ w  of- 
"(A) Section 222 (vialation of specific sections) or seetion 223 (/.IO- 

latian of neetianr generally of the Atomic Energy Aet of 1954 (68 Stat. 
958; 42 U.S.C. 2272 and 2273 insafar BJ such offense under ."ah section 
222 DL( 223 1% committed with intent to injure the United Staten or 
with intent t o  P D ~ U T ~  an advantage t o  any foreign nation, 
"!E) seetian 224 (communica~ion of restricted datal, seetion 225 

(receipt af restricted data), OP section 226 (tampering with restricted 
data) of the Atomic Energy Act of 1954 (68 Stat 968 and 9:s; 42 
U.S.C. 2274. 2275. and 2276),  or 

"('2) e e ~ t i o n  4 (conspiracy and communication or receipt of classified 
information), seetion 112 !ean&piraci or evasion of apprehension during 
internal security emergency), 01 seetion 113 (aiding evasion of appre- 
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hension during internal Security emergency) of  the Internal Security 
Act of 1950 (64 Stao 991, 1028, and 1030: 50 U S.C. 783, 822, and 823) ; 
" ( 2 )  any offense within the purwew of any current w i d e  of the Um- 
farm Code of Miltlary Justice (chapter 47 of titie 10 of the United 
State8 Code), or any p n o r  article on which such current srt iele 12 
based. on the basis of charges and speeifieatianr describing a violation 
a i  any P I ~ V L I ~ U ~  of  law specified or described ~n paragraph (11, ( 3 ) .  
07 ( 4 )  a i  ihls Eubaecilan, ii the  exeeuted stmence inclvdes death,  dil-  
honorable discharge, or dismirsal from the service, OF if the defendant 
diel  before execution af such sentence 88 finally approved; 
" i s )  perjury committed under the laws of the United States or the 
District of Columbia in fal& denying the commission of an set which 
constitutes any of  the affenser within the purview of any p m m o n  of 
law apeeified or described in paragraph 11) af t h i j  submetion; and 
" ( 4 )  iuboinarion a i  periury eammitted ~n conmitian with the false 
denmi of another pelson ai  specified ~n paragraph ( 3 )  of this subaeetion 

"Sec. 2.  (a )  There shall not be paid to any person vho,  pnoi  to, on, or 
a f te r  September 1. 1954, has refused or refuses, OF knowingly and willfuih 
has failed or fails ,  to appear, testify. or produce any book, paper, record, 
or ather document. relating to his service as an officer or employee of the 
Government, before B Federal grand j a w  court of the Cnited Stater, court- 
martial, or cong~e~ l iona l  committee, in any pmeeedmp wlth respect t o -  

" ( I )  any relationship which he has had o~ has with a foreign goyern- 
menf, OT 

" ( 2 )  any matter involving 01 relating to any interference with or en- 
dangerment a i .  or involving OT relating t o  any plan or attempt to interfere 
with or endanger. the nstionai secuhrp or defense of the United States,  

or to the  survivor or beneficiary of such permn, for ~ n y  period subsequent 
t o  September 1, 1964. or aubiequent to the date o i  such failure or refusal af 
such person, whichever date ii later,  any annuity or retired pay on the 
be& of the ierviee of aueh peraon (subject to the exception8 contained in 
6 e c t m  10(2)  and (3)  of this A c t )  which i s  creditable toward mch annuity 
or retired pay. 

" i b )  There shall not be paid t o  m y  person who, prior to,  on, or a f te r  
September 1, 1954, knawngiy and WIII~YIII., has made or maker any false, 
fictitious, or fraudulent statement 01 representation, 01 who. pnor  to. on, 
or af te r  such date. knouingly and willfully. han conceded or caneeals any 
material  f se t .  with respect to his- 

"(1) past or present membership ~ n ,  amliation or asmeistlan a i l h ,  
01 support  af the Communist Par ty ,  or any chapter. branch, or rub- 
d~virion thereof. in or outside the Cniced States,  or any ather mganira- 
bon, party, or group advocating ( A )  the overthrow, by farce. vmlen~e, 
or other u n e m s t i t u f m d  means, of the Government of the Cnited 
Staten, (E) the eatablirhment, by farce, r iolenee,  or other uneamtitu- 
tional means. of  P Communist totali tarian dietatorshlp in  the Vniled 
Stater, OT (C) the right t o  atrike aga~ni l  tho Government of the Umted 
Sta te l ,  

" ( 2 1  canuicrian. under any airicle or p r o n n a n  of la* apmfied or 
described ~n rub%aetion 18) of  rhe first section of this Act, of any 
offenre within the purview of iuch rubrectmn l a 1  to the extent pro- 
vided m such wbseetian. or 

" ( 3 )  failure OT r e f v d  to  appear,  and te rbfy ,  or produce any book, 
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paper, record, or other document, as specified in subsection (a1 of this 
section, 

for any period subsequent to September 1, 1954, or subsequent t o  the date 
on which any such statement, representation, or eonceaiment of fact is 
made or occurs, whichever date is later, in any document exeeuted by such 
person in eonneetion with his employment in, or application for, a civilian 
or military office OT poiition in or under the legislative, executive, or judicial 
branch of the Government of the United States or the government of the 
Dntrict of Columbia, or to the JYIV~YO? 01 benefieiary of such peraon, any 
annuity or retired pay on the basis of the nerviee of such person (subject 
to the exceptions contained in seetion lo@) and (3)  of this A d )  which i i  
creditable toward such annuity 01 retired pay. 

" ( c )  There rhsli not be paid to m y  person who, prior to. on, or after 
the date of enactment of this amendment, knowingly and willfully, has 
made or mskea any false. fictitious, or fraudulent statement or representa- 
tian, or who, p r m  to, on, or after such date, knowingly and willfully, has 
concealed or conceals any material fact, with respect to his conviction, 
under any article or pmvinan of isw specified or described in Pubseetion (b) 
of the firat section of this Act. of any offense within the purview of such 
subsection (b) to the extent provided in iveh subseetion, for m y  period 
subieqvent to the date of enactment of this amendment 01. subsequent to 
the date on which any nueh statement, representation, or eanceslment of 
fact 1s made or occurs, whichever date i s  later, in any daeument executed 
by auch pereon in connection with his employment in, OT application for. a 
civilian or military office 01 position in o r  under the legislative, executive, 
OT judicial branch of the Government of the United States or the g o w m  
ment of the Diatrict of Columbia, or ta the ~ n r w w i  or beneficiary of such 
person, any annuity 01 retired pay on the bssis of the service af such per- 
son (subject to the exceptions contained in section 1 O l 2 )  and ( 3 )  of this 
Act) which is creditable toward such annuity or retired p8y. 

"See.  3. There shall not be paid to any perm- 
"il l  who iAi after Julv 31. 1956. i s  under indictment. or has aut- 

standing against him ehargen preferred under the Uniform Code af 
Jlilitary Justice, for any offense within the purview of subsection (a )  
of the firit Section of this Act, OF ( B l  after the date of ensetment of 
thi, amendment, 18 under mdietment, or has outstanding against him 
ehsrgei preferred under the Uniform Code of Military Justice, for any 
offenie within the ourdew of mbseetim ibi of zueh first section. and 

" ( 2 )  who willfully remains ovtnide the United States. its Territories 
and posse~sion~, snd the Commonwealth of Puerto Rieo for B period in 
exeew of one year with knowledge af such indictment or charges. 8s the 
case may be, 

for any period svbrequent to the end of such one-year period, or to the 
mrviwr or beneficiary of such pman, m y  annuity or retired pay on the 
bssis of the service of such person (nubjeet t o  the exceptions contained in 
rectian l O ( 2 )  and (3) of this Act) which is creditable toward nveh annuity 
or retired pay, unless and until- 

" ( i )  B nniie prosequi t o  the entire indictment is entered upon the 
record, or such charges have been dismissed by competent authority, 89 

the ease may be, 
"(ii) Such person returns and thereafter the Indictment, or charges, 

is or are dismissed, oi 
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" ( m )  after tr ial  by e o u m  or court-martial. BI appheable. the aeeuied 
18 faurd  not gmlfy of the offense or offenses referred to ~n paragraph 
(1) of th l i  section. 

M I * * *  

"Sec 6. (81 The righr 10 receive an annuity or retired pay shall be 
deemed restored t o  any person eonviefed. prior to. on, or  after September 
1, 1954, of an offense which II r i t h i n  The puriiew of t h e  f ir i t  section of 
this Aer or which conditutes a violatian of s e c t m  2 of thm Act, fo r  which 
he ie demed undei this Act an annuity or reriled pay t o  nhom B pardon 
of such offense is  granted by the President af The United State?.  prmr to ,  
on, or a f te r  September 1. 1954, and t o  rhe S Y T V ~ ~ D ~  or beneficiary of ruch 
persor.  Such restoration of the righr t o  retene an annmty  or rebred pa)  
shall be effecriw as of the date on which auch pardon 19 granted. A n y  
amounts refunded t o  ?uch person under w f i o n  4 or recfian 5 ( b )  af this 
Act thaii be redeposited before credit IS alioued for  the period o r  peiiodr 
of iervlee cmered bg the refund Xo payment of annuity o r  retired pay 
shall be made, by virture of ruch pardon, f a r  any period prmr fa the date 
on which such pardon i d  gianred. 

" 0 )  The President i i  authorized to restore, effective BJ of such dare 
as he map prescribe, the right to receive an annuity or retired pay to 
any perion iLho i s  decied, pnnr  t o .  on, 01 after September 1. 1954, an 
annuity 01 retired pa) under seetion 2 of this l e t .  and  t o  the ~ u r i i i ~  01 

beneficiary of such persar. Ar.1 amounts refunded to such pereon under 
section 4 or seetian 5 l b i  of this Act shall be redeposited before credit 13 

ailaired for tho period or periods af service covered by the refund. Xo pas- 
ment af annuity or retired pay shall be msde. by wmue of auch restoration 
of annuity or retired pay by the President under this aubsection, for any 
period p n a r  t o  the effectwe dare of such restoration af a n n u m  or retired 
Pa?. 

" l e )  The righi to receive a~ annuity 01 retired pay rhnii not be denied 
teeause of any eonvietion of an offense which 13 oi th in  the p u ~ w e w  of the 
first  r t c t i o n  of this A m  or which conrtrfutei B violation of ; e e t m  2 of this 
Act,  I" an? case i n  ahich  i t  IS errabiiahed by irrisfacrary eridence tha t  ruch 
ronuwtian or vl0laii0n resulted f iam proper campilance with orders >?sued, 
in a confidential relatiamhip, by a depnitment,  agency. edsblishrnent,  or 
other au!horitr of ary branch of the Gawrnnient of the United Stares or 
of the government of the Diitrict  of Columbia. 

" * I # *  

"See. 8. la) The Plesldent may- 
" l l )  drop from the i o l l i  any membei of the arwed forces. and an)- 

member of the Coast and Geodetic Surrey or of rhe Public Health Service, 
who is depiived of ietirod pav undei the p m i i s i o n 8  of this Act,  m d  
''(2, ( A )  i i ~ t o r e  to 8r.y person 80 dropped f rom the r d l s  t o  whom 

retired pay LI restored by reillon of an) p 
Act l ircludme the provmorr of aeetian 2 
e lau~s) ,  his milifnrg status,  and (B) restor 
all rights and prlvdepei of ah ich  he or the3 were deprived by reason of 
his name hanng been dropped f rom the Tol ls .  
" (b i  If  the persop restored W B ~  B commiiiioned officer he may be re. 

nypointed by the Preaident a l o ~ e  t o  the glade and podtion om the retired 
list which he held at the time hi? n m . e  m s  dropped from the r o l l s  * . . .  " 

"Sec. 10 I s  used IF. f h i r  Acf- 
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"(1) the term 'officer or employee of the Governmen? incindes- 

judicial branch of the Government af the United States; 

Cangrew of the Lhted States; 

Columbia; and 
"(D) a member or former member of the aimed forces, the Coast 

and Geodetic Survey, or the Public Health Service. 
' ' ( 2 )  the term 'annuity' meana any retirement benefit rineivding m y  

disability inmranee benefit and any dependent's or  survivor'^ benefit under 
titie I1 of the Social  Security Act and any monthly annuity under section 
2 or section 6 of the Railroad Retirement .kt of 15371 payable by any 
department or agency of The Government of the Umted States or the 
government of the District of Columbia upon the baris of service 81 a 
civilian ofieer or employee of the Government and any  other service 
which IS creditable to  an officer OF employee of the Government toward 
such benefit under the law, regulation, or agreement providing such hone- 
fit, except ihat- 

"1A)  the term 'annuity' doea not include any benefit provided under 
l a w s  administered by the Veterans'  Administration; 
"(B) the term 'annuity' doer not inelude salary or empenbation 

which may not he diminirhed under section 1 of Article 111 of the 
Const i tut ion of the L'nited Stater; 
"(C) the term 'annuity' does not include, in the case of B benefit 

payable under title I1 of the Social Security Act, JD much of such 
benefit as would be payable without taking into amount ( for  any of 
the  purpoaei af such title 11. including determinations of periods of 
disability under reetian 21611) 1 any remunerntion for i e r ~ i e e  a% an 
officer or employee of the Government; 

" ( D i  the term 'annuity' doer not inelude any monthly annuity 
awarded under section 2 or seetion 6 af the Railroad Retirement Act 
af 1537 prim to the date of enactment of this amendment (whether 
or not computed under section 3 ( e )  of such Act1 and. in the ease of 
ans annuity awarded under iueh aeetian 2 or 6 on or subseqvent to the 
date of enactment of this amendment, does not include PO much of 
meh annuity 81 would be payable without taking into aeeount any 
military service creditable under wetian 4 af such Act; 
"(E) the term 'annuity' does not include m y  retirement benefit 

(Including any disability iniuranee benefit and m y  dependent's or 
S U ~ V ~ Y O T ' E  benefit under title I1 of the S a e d  Security Act) of any 
person to whom nueh benefit has been awarded or granted prior to 
September 1, 1954, or of the burjlivor m beneficiary of such person, 
insafar a i  eoneern: the conviction of such perron, prior t o  rveh date, 
under any article or pruvxion of law specified or described ID mhrec- 
lion (a )  of the firrt seetion of this Act, of m y  offense wlthin the 
Purview of such auhsectian (a )  t o  tho extent pravided in such nubsec- 
tian, or the C O ~ ~ ~ P P L D ~  by iueh person, prior to such date, of any 
violat ion of subsection la )  m (b) of section 2 of this Act; and 
"(F) the term 'annurly' does not include any retirement benefit 

(including any dirsh>lity iniuisnce benefit and any dependent's or 
IYTY~VUI'P benefit under btle I1 of t he  Social Security Act) of any 
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perron TO whom such benefit has been awarded or granted p r m  to the 
date af enactment of this amendment. or of the I U I V I V O ~  or beneficiary 
of such person, insaiar as concerns the 
prior to aueh date. under any s m c i e  01 p 
described in subsection (b l  of the fir i t  ieerion of this Act. of any offense 
within the purwew of such rrbreerian ( b j  t o  the extent proiided ~n aueh 
subseetior., 01 the commiiiion by such perron, prior TO iueh date, of 
any violatian of rubseerion ( t i  of a e e t i m  2 of thlr  Act. 
" ( 3 )  the term 'retired pay' means retired pay, retirement pay, retainer 

pay, OT eqviralent pay, payable under any law of the United States to  
members or former members o i  the armed forces, the Coast and Geodetic 
Survey, and the Public Health Service, and any annuity payable t o  an 
eligible beneficiary of m y  such member or farmer member under chapter 
73 (annultien based on retired oi retainer pay) af title 10 of the United 
Stater Code. or under seetian 6 af the Uniformed Services Contingency 
O p t m  Act af 1953 167 Stat.  504: 37 U.S C., 1852 edition, Supp. 111, 
~ e c  3741, except that- 

" ( A )  the term 'retired pay' does not include any benefit provided 
under laws adminirtered by the Veterans' Admmibtration; 

" ( B j  the term 'retired pay', ar applicable to retired pay, retirement 
pay, retainer pay, and equivalent pay, does not include any such pay 
of  an? person to whom such pay has been asarded  or granted prior 
to  September 1, 1964, m a f a r  as concerns the eon~icrion of iueh person, 
prior t o  such date, under any article YI Provision of law apeeified or 
deieribed ~n bubiectian (a )  of the first zectian of this Act, of any 
offense uithin the purview of such subsection ( 8 )  to the  extant provided 
I" such subsection, or the e ~ m m i i ~ i o n  by such person, prior to such 
date, of any vmlation a i  aubseetion (a )  01 lb )  of  iection 2 af this Act;  

"(C) the te im 'retired pay', as applicable to retired pay, retnemeni 
pas,  retainer pay, or ewlvalent pay. does not include any such pay a i  
any person t o  whom such pay has been awarded or granted p r m  t o  
the date of enactment of this amendment insofar a3 concerns the eon- 
victim a i  aveh person. prior to such date, under any article or pmvision 
of  law specified or deieribed in  submfian  ( b j  of the first section of 
this Act, of any offenae a i th in  the purview of nueh subieetian lbi  to 
the extent provided I" rueh subsection, or the commmim by such 
peraon, prior t o  such date. of any violation of subseetion ( c j  of sect ion 
2 of this Ac t :  and 

" ( D i  the term 'retired pas', 81 applicable to an annuity parable t o  
the eligible beneficiary of any perran under chapter 73 of titie 10 of 
the United States Code. OF under section 5 of the Urnformed Service. 
Contingenes Option Act of 1953 (67 Stat 604; 37 U S.C. 1952 edman, 
SUPP 111, see.  374) .  does not include any such annuity of  any such 
beneficiary If ruch annuit) has been awarded or granted ta  meh bene. 
ficiary, or if retired pay haa been aaarded  OT granted t o  ruch person, 
pr io r  to the  date of enactment of this amendment mmfar  as concerns- 

' ' (11  the conviction, prior to such date, of %he person on the bans 
of  whore 8eTvlce such annuity 1% aivarded or granted, ,under any 
article or pr0vlman of law specified o r  described ~n the firar section 
of this Act. of  snv affenre uithin the ~ u r ~ i e i v  of such first sectmn 
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"(ill the e~mmissim by such person, prior ta such date, of ani. 

" ( 4 )  the term 'armed forces' shall have the meaning provided far  such 
violation of secfmn 2 of this Act. 

term by title 10 of the United States Code. 

See. 2. 

. * . e .  

( a )  Subject t o  subsection (b) of this rectran, any perron, includ- 
ing his survive? or beneficiary, to whom annuity o r  retired pay i s  not pay- 
able under the Act of September 1, 1964. ai  i n  effect at any time prior t o  
the date of enactment of This Act, by ream" of any conviction of an offense, 
m y  e~mmimion of a violation, any refusal to answer, or any absence under 
indictment, or under chargee, fo r  any offense, %ball be restored the right t o  
receive such annuity or retired pay for any and all periods for which he 
would have had the right to reeeiw such annuity or retired pay if the Act 
of September 1, 1854, had not been enacted, unless, under the amendment 
made by the first seetion of this Act, such annuity 01 retired pay remains 
nonpaysbie to such perron, including his ~ Y ~ V ~ V D T  or beneficiary. 

(b) No annuity accrued or accruing, prmr to, on, or after the date of 
enactment of this Act, on amount of the restorstion, by reason of the amend- 
ment made by the first section of this Act and by ressan of iubieetion (a)  
of this section, of the right to receive such annuity, shall be paid Until any 
sum refunded under section 3 of the Act of September 1. 1954. as in effect 
rmor to  the date of enactment of such amendment, is depaeited or is collected 
by offset against the annmty, 
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RECEKT DEVELOPMENTGINSTRUCTIONS ON THE 
SENTENCE* 

BY FIRST LIEUTEKAKT ALLAN B. ADKINE** 

I. ISTRODUCTION 

Chapter XXV of the Manual for  Courts-Martial' is entitled 
"Punishments." I t  contains, within its twenty-four pages, des- 
criptions of no less than twenty-one distinct types of permissible 
punishment and prescribes maximum limits for their imposition 
Pursuant to the authority vested in the President by Article 56 of 
the Uniform Code of Jlilitary Justice.z Several of the farms of 
punishment are  reserved t o  particular s e r ~ i c e s , ~  some are deemed 
lesser forms of other punishments named,' and many a r e  pur- 
portedly limited by provisions deacribing the manner in which 
they may be imposed in conjunction with other types.s The sum 
total of these provisions i s  a comprehensive scheme of punishment 
covering almost all of the principles necesaary for consideration 
in arriving a t  the permissible punishment in any case. The chap- 
ter also represents a considerable backlog of military custom and 
tradition with respect to bath civilian-type and peculiarly military 
forms of punishment. 

Article 51 (c )  of the Codee requires the law officer or  president 
of a special court-martial to instruct the court members an the 
iaw applicable to the case prior t o  their vote on the findings. There 
is no such codal requirement with respect t o  the presentencing 
Portion of the trial. The Manual does contain a loosely worded 
statement that  the law officer or president "may" instruct the 

* T h e  o ~ m o n a  and c o n c l u i i m i  presented herern are those of the author 
and da not necessarily r e p r e ~ e n t  the views of The Judge Advocate General's 
School DT m y  orher garernmental  agency. 

**  JAGC, U S .  Arm?; hlember of  Faculty Judge Advacate General's 
School. U S .  Arms, Chariotteswlie, Va : MembLr of  Texal Bar; LL.B., 19E8, 
University of Texas Law School. 

'Chap. XXV, U.S. Dep't of Defense, Manual f a r  Courts-Martial, C n m d  
States,  1911 (~peelfic references heremafter cited Para. ~, IICI, 
18611. 

' h i f a r m  Code of Military Jurtiee,  a r t .  66 10 U.S C. 4 856 (1958) ("e- 
elfie references hereinafter e m d  Art. -: UCIJ). 

'Far  example, IDIS of numbers is reserved t o  the Navy Para. 126%. Y C > l ,  
1851. 

'Far example, detention of pay IS B lesser form w l h m  forfeiture.  Para. 
126h(4). M C M  1851 

a Far example, para.  1 2 i b .  \ l C M  1961. provide8 tha t  confinement may not 
exceed SIP manrhs If there 13 no punitive discharge. T h x  pm\.irion wa! 
declared void in rn i red  States Y r a m a d a r e ,  8 U S C P A  471, 26 CMR 2 5 1  
(1958) 

'Art  5 l ( c d  UCMJ. 
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court on the maximum permissible punishment.' This require- 
ment was almost universally interpreted to encompass the three 
"basic" elements of the normal general court-martial maximum 
sentence, i s . .  punitive discharge or dismissal, confinement, and 
forfeitures. Despite the fact  that  there appeared to be no absolute 
requirement for instructions on the sentence, i t  was established 
early in operations under the Code that  if erroneous instructions 
on the maximum sentence were actually given, prejudicial error 
could result.e Instructions on the many less severe forms of pun- 
ishment available as substitutes for the basic elements of the 
maximum were never required 5 x 5  sponte. Two justifications for  
this are apparent :  first, an extensive narration of these forms af 
punishment would be very time consuming and tedious; second, 
the court members were allowed to use the Manual in their delib- 
erations and, if they felt that a leas severe form of punishment 
were appropriate, they could shuffle through Chapter XXV and 
arrive a t  a proper sentence. The validity of this second justifica- 
tion could be argued a t  length because of the complicated nature 
of the Manual provisions, but later decisions of the Court of 
Military Appeals have made such a discussion unnecessary. In  
llnited States  2.. Rinehart,@ the Court ruled that court-martial 
members were not permitted to use the Manual in their delibera- 
tions. This left the court wholly without guidance on the sentence 
if the law officer or president decided not to invoke the permissive 
Manual authorization for instructions. The Court af Military 
.4ppeals filled this gap with its decision in U'nited S ta tes  v ,  
Turner1n in which it held that the law officer or president is 
required to  instruct on the maximum permissible punishment 
~ 7 ~ 5  s p o n t e .  This decision was generally interpreted, in accordance 
with the earlier practice, to  require instructions only on the 
maximum limits of discharge, confinement, and forfeitures. 

In Cni ted  States D .  Crawford" the Court was called upon t o  
interpret the Turner requirement and the extent to which the 
usual three-element instruetion meets its demands. Crawford 
involved a Navy special court-martial in which the president 
instructed the court correctly as ta  the three normal portions of 
the sentence. He made no mention of reduction. When the presi- 
dent announced the sentence, he included reduction to the lowest 
enlisted grade in addition to punitive discharge, confinement, and 
forfeitures. Reduction is not automatic in the Navy despite 

. Para 76). M C P .  1851. In defining the duties of the lax' ameer, para. 3 8 b .  
M C M ,  1951. States that he "rhould" inform the  eav r t  of the msximurn 
punishment. 

% United State. Y. Purgau. 2 USCX4 369,  8 C M R  169 (1953). 
* 6 DSCil.4 102, 2 4  C Y R  212 119571 
a 8 USC31A 124, 25 C X R  396 ( 1 9 5 6 )  
1 12 u s c m  203. 30 CMR 203 ( ~ 6 1 )  
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Article 5 8 ( a )  of the Code.lz A divided board of review affirmed 
the sentence against the challenge t h a t  the reduction portion 
exceeded the instructions and thereby violated the Turner rule.13 
The Judge Advocate General of the Navy certified the question 
of the legality of the reduction, possibly because another Navy 
board had reached exactly the opposite Chief Judge 
Quinn, with Judge Ferguson concurring, wrote the majority 
opinion in the Court of Military Appeals and held that  the 
president's instructions marked the limits of the sentence and that 
therefore the reduction was invalid. The effect of the error was 
cured by disapproving the reduction. Judge Latimer dissented. 
The majority opinion is very brief, although undoubtedly sufficient 
to answer the narrow question certified. 

The Air Force presented a similar case to the Court in Cnited 
States v. Powell.'6 A special court-martial imposed a reduction 
not supported by instructions in conjunction with a bad conduct 
discharge, forfeiture and confinement a t  hard labor. The eon- 
vening authority approved this sentence. Unlike the Navy case, 
the accused here was reduced to the lowest enlisted grade by 
operation of law under Article 5 8 ( a )  of the Code upon the con- 
vening authority's approval of the sentence. Thus, the additional 
problem of the effect of the statute on this sentence was presented 
to the Court. The result was the same and the Court set aside the 
portion of the sentence calling for reduction. Here, Judge Fer- 
g u m  wrote the majority opinion and found that  the statute did 
not present any reason for departing from the Crswford decision. 
The Chief Judge concurred. Judge Latimer dissented, pointing 
out that  this accused was nevertheless reduced by operation of 
the statute and that  the Court's action in  setting aside the special 
court-martial's reduction wa8 an "abortive act." 

These cases present many questions f a r  the law officer or  
president who wishes to phrase his instructions to prevent a 
similar result. What types of punishment must be instructed 
upon? Must lesser "included" types be instructed upon? Assum- 
ing that  a failure to instruct is error, is there prejudice ta  an 

* NChl~18-00704, Bran'". 26 CMR 158 il958) 
12 DSCYA 288, 30 CPR 288 (1061). 
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accused where a court adjudges a lesser form of punishment not 
instructed upon but  within legal limits? Ia there more, or less, 
possibility of prejudice where the court does not adjudge such a 
punishment but no instructions were given on i t ?  

Underlying all of these questions i s  the more important prob- 
lem of the extent to which Court members will be permitted to 
roam uninstructed through the maze of permissible types of 
punishment available in a given case. Can an assumption be made 
that officers serving as  court members are  aware, by virtue of 
periodic instruction in military justice matters, of all of thege 
farms and the limitations attached to  each? The C r a w f o r d  result 
must be studied in attempt to  answer some of these questions and 
to determine the extent to 15-hich i t  may be the opening shot in 
a campaign to rake the Turner requirement to a place of equal 
dignity with the codal requirement for instructions on the 
findings. 

11. FAILURE TO ISSTRUCT 
While Turner dealt with a problem created by multiplicity and 

closed session instructions by the law officer, it was clearly im- 
plicit in the holding of the cane that  a failure to  give correct 
instructions on the maximum sentence w.s error. I t  has been 
cited for that  proposition many times.lb Thus, a failure to instruct 
a t  all is clearly erroneous. 

But what is the masimvm punishment? The prior practice 
assumed that i t  was discharge, confinement, and forfeitures. The 
punishment involved in Crawford and Pozcell, reduction, is termed 
a "permissible additional punishment."" I t  may properly be 
adjudged in any case in  addition to  the maximum amount of the 
three basic elements. Thus, the court in Crawford could, if prop- 
erly instructed, have added reduction ta  its sentence. This form of 
punishment is, then, quite logically a part  af the maximum sen- 
tence that  can be adjudged. The opinions in  Crawford and Pouell  
do not so state, hut such a conclusion i s  implicit in both results. 
A law officer or president must now instruct an reduction in every 
case if that  portion of the announced sentence is to be free from 

This conclusion is necessary even though the Army or Air 
Force accused will be administratively reduced by Article 58 (a)  
in most cases, aa in P o c e l l .  And if such a court-martial fails to  
include discharge, confinement, or hard labor without confine- 
ment in its sentence, the statute would not  be effective and any 

error. 
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reduction adjudged would be invalid unless supported by in- 
structions. 

This requirement will undoubtedly prdduce the question raised 
in United States v .  Flood,'$ where a court-martial awarded a n  
intermediate reduction in conjunction with confinement at hard 
labor. The Court found the sentence inconsistent and cured the 
inconsistency by remitting the confinement portion of the sen- 
tence. Before Powell, it appeared that  the result in this situation 
would have been similar today, although the curative action an 
appeal may have varied because the Court in Flood did not agree 
on any general guides for  curing the inconsistency. The fact that 
the automatic reduction is now statutory would have appeared to 
be immaterial because the Court in Flood assumed the validity 
of the Executive Order'Q which was the statute's predecessor. An 
Army board of review recently held that  the result would be the 
same.2o I n  Powell, however. Judge Ferguson so clearly labelled 
Article 58(a) as an "administrative," post trial penalty t h a t  i t  
probably would not be considered as creating an inconsistent 
sentence a t  the trial level. In support of his opinion, Judge Fer- 
guson cites United States v .  Cleckley,2L which held t h a t  a statuteZZ 
preventing the accrual of pay and allowances to an accused sen- 
tenced io  a suspended dishonorable dimharge did not make a 
sentence to dishonorable discharge and partial forfeitures incon- 
sistent. I t  is difficult to see how the reduction is any more "admin- 
istrative" now that  i t  is statutory, because the wording of the two 
provisions is exactly the same with respect t o  how and when i t  is 
imposed. Kevertheless, i t  appears that  Flood is no longer the law 
and that  instructions on reduction may be given without fear  of 
creating an inconsistent sentence. A judicially imposed inter- 
mediate reduction would simply be overridden by the administra- 
tive one following approval by the convening authority. 

There are  other permissible additional punishments spelled 
out in the N l a n ~ a l . ~ ~  One of these is the fine. As f a r  as enlisted 
accused are  concerned, a fine may be imposed only in lieu of for- 
f e i t u r e ~ . ~ ~  Thus, in a sense i t  is not adjudged in  addition to one 

" 2 USCHA 114, 6 CMR 114 (1952).  
Is Exec. Order KO. 10652, January 10, 1956, amending para. 126s. VCM,  

.̂ .. IsDI. 
11 CY 406188, Shvmate (Yarch I. 1961). 
'' 8 USCYA 83, 23 C I R  301 l1857).  It IS noted that Chief Judge Quinn 

dissented in this ease, arguing stranply that this kind of etatute ahodd be 
considered at the trial level and that an incanJlrtency did exist. Why, then, 
d m  he eoneur outright in Powel! r i t h  Judge Fergunan's branding of Article 
581,) BP "adminintrative" only? - i n  U.S.C. 6 3636 (1858) 

Section B, para. 1 2 7 ~ .  XCDI, 1961. 
Para. 1 2 6 h ( 3 ) ,  M C r ,  1851: Section B, para. 1 2 7 ~ .  MCM, 1951. United 

States V. Hounahsll, 7 USCMA 3, 21 CMR 129 (1956) 
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of the three basic sentence elements. The difficulty with fines 
comes from the judicial interpretation that they are  more serious 
than forfeitures and that  the latter is actually included in the 
former in the same manner that  a bad conduct discharge is in- 
cluded in a dishonorable discharge.z6 This makes inescapable the 
conclusion that  fine, and not forfeiture, is the approximate element 
to be inatructed upon under the Turner rule. I t  is t rue that  the 
l l a m a 1  states that  fines are reserved for those cases in which 
unjust enrichmen1 of the accuaed is but this provision 
has been declared to be "directory" only.27 This argument has 
apparently never been preaented to the Court of Military Appeals. 

In an officer case, the reasoning as  regards fines is somewhat 
different. The Manual limitation is inapplicable and fines and 
forfeitures may be adjudged in the 8ame sentence.z8 But since a 
fine is the more serious of the two and their nature is the same, 
the strict interpretation of Turner would again seem to require 
only instructions on fine as the maximum permissible element 
of the sentence. 

While the conclusions with respect to fine seem logically ines- 
capable, they present a considerable departure f rom current 
practice. The interpretation that  a fine includes forfeitures was 
made in order t o  allow reviewing authorities to change the former 
to  the latter as  mitigation rather than commutation. Such a 
result i8 no longer necessary,la and perhaps the case can be for- 
gotten 8s far  as Turner is concerned. At any rate, instructions on 
forfeitures should always be given because they a r e  the more 
appropriate and customary punishment in almost all cases and 
the court needs guidance in this area. 

Another listed permissible additional punishment is reprimand. 
I t  can be adjudged in any caseso and, unlike fine, does not appear 
to be the same form as any of the three usual maximum sentence 
components. Therefore, like reduction, i t  should be included in 
the maximum sentence instructions under Crawford if it is to be 
legal when adjudged. 

In summary, the law officer or president should now instruct 
that  the maximum sentence includes discharge (or dismisaal), 
confinement. forfeiture, reduction, and reprimand. This is an 
increase over prior practice, but i t  is not too demanding or time 
consuming. This is also the most limited a n a l y s ~  af the CTatcfoTd 

United Stater V. Cuen. 9 L'SCYA 332. 26 C\IR 112 (1958) 
'' Para. 1261(3). 31CM 1951 
*. Vnmted State8 I, Cuen. 9 USChlA 

See United States Y Rusaa, 11 L'SChlA 
a Section B, para. 1 2 i e .  UC>I, 1951. 
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result-that the instructions given by the  law officer or president 
become the law of the case and tha t  if they fail to  include all 
portions of the maximum sentence, any part  adjudged but not 
instructed upon cannot stand. 

The difficulty with this interpretation is tha t  Crawford may 
signify much more. It is noted tha t  the Chief Judge cited one 
lesser included offense case and another findings case to support 
his c a n ~ l u s i o n . ~ ~  

If sentencing instructions are to be thus analogized, the Court 
would be forced to state tha t  a failure to instruct on lesser forms 
of punishment might be in error in some cases. Judge Lstimer's 
dissenting opinion indicates tha t  he felt  tha t  the  majority might 
he entering this area.  The problems arising from such a rule are 
a t  once ohviaus: lesser included offenses need only be instructed 
upon if reasonably raised by the evidence,82 hut what kind of 
evidence in extenuation and mitigation raises a lesser form of 
punishment as an issue; since such a question probably cannot he 
resolved, must all lesser forms he instructed upon? 

Opposed to  this view of Crawford is the clear fact  tha t  the 
opinion makes no explicit reference to such a requirement and 
such a far-sweeping change in court-martial procedure should not 
he based on speculation. The lesser included offense case cited 
by Chief Judge Quinn deals with a situation where the instruc- 
tions given defined only a lesser offense and the court purported 
to find the greater,8a Also, Judge Ferguson'~ concurrence should 
not be interpreted as pointing to any necessity for  instructions on 
lesser farms of punishment because he has expressed himself to  
the contrary in other cases.84 An Army hoard of review has con- 
cluded that Tumer  does not necessitate instructions on the lesser 
forms.s6 The Turner rule only requires tha t  the law officer or 
president instruct on the maximum. sentence and the safest posi- 
tion a t  this time would appear to be tha t  Crawford simply rede- 
fines "maximum." The Poaell opinion offers no elaboration on 
this problem. 

111. IS FAILURE TO ISSTRUCT PREJUDICIAL? 

Whether a failure to instruct is prejudicial error is a more 
challenging problem than the original determination tha t  such 
a failure constitutes error. The question here is whether the law 

I' L-nited States V .  Goddard, 1 USCYA 475, 4 C Y R  67 (1952) ; United 

'' United States V. Wilson. 7 USChlA 713. 23 CHR 177 (1957): United 
States V. Rhoden, 1 USCMA 193. 2 ChlR BO (1952) 

State8 V. Clark, 1 USCMA 201, 2 CMR 107 (1962) .  
United Stater V. Goddard. 1 U S C I A  475. 4 CMR 67 (19521 
United Stater V. Hollis, 11 USCMA 235, 29 C I R  51 (1960) (dissent) 
Chl 402281, Stephenson, 28 ChlR 644 (19591. 
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officer's or president's erroneous omissiom created a fair risk 
that  the court members adjudged a more severe sentence than 
they would have if properly instructed. In making this determina- 
tion, it is necessary to examine the extent to which appellate 
authorities will use the sentence actually adjudged, argument of 
counsel, a member's aseumed knowledge, or other factors in the 
record t o  demonstrate t h a t  the court members were actually 
working under correct or substantially correct impressions as to 
the maximum sentence, 

The most extreme error under Turner appears when there are 
no instructions given a t  all. L'nited States z. Reida8 was such a 
ease. There, a special court-martial adjudged a sentence within 
permissible and jurisdictional limits. Chief Judge Quinn wrote 
the majority opinion affirming the board of review's conclusion 
that the error was "an-prejudicial, He cited three indications that 
the court was aware of pertinent limitations: the sentence actu- 
ally adjudged was much less 8evere than the maximum under 
the Table of Maximum Punishments and was well within juris- 
dictional limits; the court omitted the accused's "class Q" allot- 
ment in determining forfeitures: and, i t  can be assumed that  
special court-martial members are "well aware'' of jurisdictional 
limits. Judge Latimer concurred, and was willing to state that 
Turner shouldn't even require instructions where the maximum 
sentence is the jurisdictional limit of a special court. He said, ". , , it can be categorically stated [that court members] are  
required to know the maximum penal Iimita of the inferior 
courts."$' .Ilso, the court here affirmatively demonstrated this 
knowledge. Judge F'erguson dissented and stated that, "I am 
unwilling t o  presume that  the members of a court-martial know 
the  la^''^^ He attacked the justification that  the sentence actually 
imposed proved knoivledge by indicating that this was specula- 
tion and that the court may have been so wrong an the maximum 
test that they thought themselves lenient when in fact  they ad- 
judged the maximum sentence. A Similar result followed in a 
later case38 with Judge Fergusan concurring because Raid fixed 
the law. In this latter case, there wa.8 much less evidence to 8how 
knowledge on the par t  of the court of the maximum sentence. 
This error was apparently overlooked in one later case.-O 

'' 10 VSCDIA 71. 27 C M R  145 119681 
'' I d  a t  7 2 .  27 C Y R  s t  116. 
" I d .  a t  73, 27 CYR at 147 ldii%enrl .  For B later special court-martial 

caie in which ~t w u  obv~ous tha t  neither the president nor the members 
knew the m s ~ i m u m ,  see United Stater I .  S p w a .  10 U S C I I I  307. 27 C l l R  
0-1 ,,n:ni 
""i ,ll"s, 

" United States V. Fannin.  10 USCDlA 136. 27 C M R  209 (19591 
" United Stares > Cien  (I USClI.4 332. 26 CXIR 112 l l D 6 8 )  

116 AGO ILWB 



INSTRUCTIONS ON THE SENTENCE 

The eases cited above establish that  in some instances it is 
possible that  a complete failure t o  instruct is non-prejudicial in a 
special court-martial. I t  is doubtful that  the same result would 
follow in a general court-martial case where the maximum sen- 
tence changes with each offense. I t  is also doubtful that  the same 
rule would fallow in special court-martial casea where the maxi- 
mum sentence was less than the jurisdictional maximum. In these 
situations there would have to be convincing evidence in the record 
that  the court members were aware of pertinent limitations be- 
cause any presumption of knowledge on their behalf would prab- 
ably not be made." 

In  Crawford and Poll;ell, the error found was in the failure to 
instruct on one element of the maximum sentence. The sentence 
actually adjudged included a n  otherwise permissible reduction. 
Additionally, the court members proved that  they knew that  i t  
was permissible by their very action in imposing it. Thus, the 
factors present in the aforementioned cases were present here and 
would seem ta  dictate a finding of no prejudice. Chief Judge 
Quinn, however, purports to distinguish Reid by stating that the 
court members here disregarded the instructions and imposed a 
sentence in excess of what they were told they could. I t  is difficult 
to see how this distinguishes the eases. If the Chief Judge is 
holding that  prejudicial error occurs for w e r y  departure from 
instructions by court members, then surely the Reid case must 
be wrong because i t  demonstrates the most extreme departure 
possible. If the theory is that  the instructions given are  the law 
of the case and must be observed, then why did the Court bother 
to search for prejudice in Reid? I t  must be concluded that Reid 
has been overruled or that  the anamolous situation exists in which 
the greater the error, the less the prejudice. Judge Ferguson's can- 
currence, of course, needs no such explanation as  i t  is entirely 
consistent with his dissent in Reid. Judge Latimer's dissent in 
Crawford examines the factors used in assessing prejudice in 
Reid and finds sufficient eridence that  the court members could 
not have been misled by the president's omission. 

The question presented in Powell is somewhat different than 
that involved in determining prejudice. Having once decided that  
the automatic reduction is not a valid trial level consideration, 
the question of prejudice is the same as in Crawford. But here, 
because the convening authority's action brought the atatute into 
effect, the Air Force argued that  the entire problem was mooted. 
Judge Ferguson, however, separates this later action from the 
judicially imposed reduction and-apparently just t o  keep the 

' See Judge Latimar's separate opirmn in Umted  States P. Rend. 10 
USCMA 71, 27 CMR 145 (1958). 
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record straight-declares the reduction portion of the sentence 
to  he invalid. Thus, the Crawford approach was again fallowed 
and no stated search for  prejudice wa8 made. Judge Latimer in his 
vigorous dissent, calls this action an "abortive act , . , attempt- 
ing to breathe life into a dead issue and thereby give importance 
to a matter which is d e  minimis."42 Severtheless, Judge Fergu- 
son's opinion furnishes stronger proof that  the Court is not to he 
bothered by hunting for prejudice where a sentence is not sup- 
ported by instructions. 

I t  was concluded earlier that Crazcford should not be inter- 
preted as requiring instructions on lesser forma of punishment. 
However, the problems in determining prejudice in this area 
should be discussed for comparison and for this purpose it will 
he assumed that  such a failure could be error. Where there are 
no instructions on lesser farms, hut the court adjudges one within 
permissible limits, the accused has a stronger ground for asserting 
harm than in the Crawford situation. The reason is that  the court 
members would be making a value judgment by substituting one 
form for  another and the question i B  not only whether they knew 
the maximum limits of the lesser form but whether they under- 
stood the relative weight of the two. 

I t  would be very taxing to assume that court members carry 
around the ratios in the Tahie of Maximum  punishment^'^ in their 
heads. A strict interpretation of Chief Judge Quinn's opinion 
would not permit the use of the law of the case theory to obviate a 
search for prejudice in this situatian hecause the court has  not 
exceeded the maximum sentence stated in the instructions actually 
given. The Chief Judge might, however, reach a similar result by a 
process like that  used in United States D .  Hollis" in which there 
appears to be an assumption that  a lesser form uninstructed upon 
is not, in a sense, a legitimate area of inquiry for a court. Judge 
Ferguson faced a similar problem in Holl i s  and concluded that  i t  
can be assumed that  court members have same familiarity with the 
lesser forms of punishment. Thus he would probably be willing 
to examine the entire record for  prejudice, although this seems 
strange in the light of his opinion in Reid in which he was not 
willing to assume knawledne of the jurisdictional maximum of a 
special court-martial. It can he assumed that Judge Latimer a h o  
is consistent in Reid, Crawford, and Hollis, would also examine 
the proceedings for prejudice. 

The case presenting the greatest chance for prejudice would he 
one in which there were no instructions on B lesser form of pun- 

10 USCMA at 290. 30 CMR at 200 (19611 
Psra. 1 2 i e .  YC31, 1951. 
United Stater \'. Holh i ,  11 TSCXA 258,  20 CMR E l  (1960) 
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ishment, but the court did not adjudge one. Here it could be 
asserted that  the court did not even know of the existence of the 
punishment and there would be nothing in the record to refute this 
contention, This problem demonstrates another strong argument 
to support the conclusion that  Crawiord was not intended to 
indicate that  a failure to  instruct on lesser punishments is error. 

To summarize, the cases appear to  be inconsistent in the area of 
determining the prejudicial effect of error .  Where no instructions 
a t  all are given in a special court-martial, the Court will search the 
record for proof that  the court acted under a proper belief as to 
the maximum sentence. The same result might not hold t rue in 
a general court-martial case because an assumption of any knawl- 
edge on the members’ par t  is extremely speculative. A failure to 
instruct an one element of the iliaximum will not be examined f a r  
prejudicial effect even though the record clearly shows that the 
members \%-ere not misled. 

Once a flnding of prejudicial error  is made, it should be cured 
in the normal manner by remission of the tainted portion of the 
sentence, reassessment, or, in an extreme case, direction of a 
sentence rehearing. 

IV. CONCLUSIONS 

The great difficulty experienced by the Court of Military Ap- 
peals in this area stems 8s much f rom the present system as  any- 
thing else. Sentencing is ordinarily the function of the trial judge, 
but the framers  of the Code, in line with prior tradition and 
necessitated t o  a n  extent by the lack of permanent trial judge, 
have seen fit to ailow the court members to  impose the sentence. 
Thus, there is very little civilian precedent to rely on in pra\,iding 
for  procedural details. As Judge Latimer paints out in his dissent 
in Crewford, it is very strange that  a group exercising a n  essen- 
tially judicial function is denied access to the contraliing author- 
ities in their search f o r  the maximum and a n  appropriate sen- 
t e n m i J  Yet the wisdom af Rinehart can hardly be doubted, espe- 
cially in view of the fact that  many Jlanual provisions hare  been 
found to be void due to a conflict with the Code.ie I t  is better f o r  
the court members ta  rely on rather  incomplete instructions rather 
than being furnished erroneous authorities. But accepting the 
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fact that  initructians are necessary does not fulls answer the 
question as to how the members of a court are to obtain guidance 
on sentencing. Must the instructions be as formalized and as 
binding as  those employed for determining guilt 01- innocence? 
Should errors be as  serious in  effect? I t  is thought not, and at 
times the Court appears to have assumed as  much 4: This portion 
of the trial should be in a more relaxed atmosphere designed 
solely to reach a sentence appropriate for individual offenders. 
Rules af evidence are relaxed here.*s Why ahauldn't the instruc- 
tional requirements be similarly reduced? 

The perplexing problem of the extent to which court members 
can be assumed to know the law in this area is created by practical, 
rather than purely legal, considerations. To assume that court 
members know the cases in which suspension from rank or com- 
mand, for example, may be imposed and fur ther  realize the dif- 
ferences between the two i3 pure fietian. But this fiction is neces- 
aary if required instructions are to  be kept within reasonable 
limits. A more justifiable approach to the question of instructions 
on lesser forms of pumshment would be that  no instructions are 
r e q u m d  on them sua s p m t e  and that  the defense waives any con- 
tention that  a court did not know of t h e n  availability by failing 
to request a apecific instruction on a particular form Where a 
court actunlly adjudges a less severe form, i t  should be allowed to 
stand in the abaence of positive indications in the record that the 
court was misguided as t o  limits or applicability of the punish- 
ment. The enforcement of a waiver would, perhaps, lead to appel- 
late claims of inadequate representation by trial defense counsel 
in cases in which he failed to request instructions when he had 
substantial evidence in extenuation and mitigation. But this ques- 
tion would be easier to handle than the speculation involved in 
determining what rules guided court members in their dehbera- 
tiona. 

An expanded sentence worksheet has been suggested as one 
manner of improving guidance of court membera. Examples of 
these forms are found in the Xanualiu and the Laic Off icer ' s  
Paniphlet.'o I t  should be noted that none of these forms now 
indicate how lesser forma should be substituted or the permissible 
limits of lesser forms. Such a worksheet would h a l e  to be greatly 
expanded, and the chance far  error might outweigh the help that 

' The Court has held on occai ion tha t  e i r o ~  :n ierring the maximum t o o  
high =as de rma,im,a. E 9 ,  United States % Helfrlck. 9 USCY? 221. 2 5  
CMR 483 (19181. 

'1 L-nifed Stares v Blau. 5 U E C > I I  232.  17 CMR 232 I18541 
'9 A*P. 13, xm1, 1951 
a App XXSYII ,  E.S. Dep't of h i m y ,  Pamphlet S o  2i-9.  ?Iilitari J u r f i c e  

Handbook-The Law OfFeer (1958)  
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appellate authorities would gain in using such an exhibit in assess- 
ing prejudice. 

In concluaion, i t  cannot presently be determined the extent to 
which the Court of Military Appeals will formalize instructional 
requirements on the sentence. In view af the apparent conflict 
between Reid and Crewford, the  test for  determining prejudice 
in instructional error is also uncertain. Until these problems are 
solved, presentencing procedure will continue to  preaent an area 
of litigation. 

The only real solution must come from a drastic change in 
military punishment. Doubtlessly, the many farms of punishment 
peculiar to the military are useful in maintaining discipline and an 
effective military operation. However, the wisdom of allowing 
their imposition a t  the trial level is doubtful under present codal 
practice. 

Perhaps the court-martial should be limited to the three normal 
forms of punishment, with lesser forms reserved for substitution, 
where appropriate, a t  higher levels. 
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THE MEASURE OF EQUIT.4BLE ADJUSTMENTS FOR 
CHANGE ORDERS UNDER FIXEDPRICE COKTRACTS* 

BY CAPTAIN GILBERT J. GIXSBURC'' 

I. INTRODUCTION 

The changes clause of fixed-price supply contracts' currently 

The Contracting Omleer may at  any time, by B written order, and with- 
aut notice to the Sureties. make changes, within the general scope of this 
contract , . , , If  any snoh change mu8eg an inoreaie 07 deoreaar ~n the 
cost of ,  or the time required for  the pe~fornanca o t  any part of the work 
m d e r  thin contract, whether changed or not changed by any such order, 
an equitable adiuslment shall be made in the contract price OT delivers 
schedule, 01 bath, and the contract shall he modified in writing aeeord- 
ingly , , . . (Emphasis added.) 

The changes clause of fixed-price construction contracts provided' 
until recently :3 

provides : 

The Contracting OReer may at  any time. by a written order, and with- 
out notice to the iureties, make changes in the draningn andtor ~poelfiea- 
tians of this contract within the general scape thereof. Zi Such ohonam 
e m m  an incrcase 01 deorrme ,n the amount due under this contract, 
or in the time required for I &  performance, an equitable adjustment ahall 
be made and the eontraet shall be modified in writing accordingly . . , . 
(Emphasis added.) 

The "equitable adjustment" referred to in bath clauses, taken 
literally, requires where appropriate an adjustment in contract 
price which is "equitable." Contracting officers, administrative 
boards, and the courts have been given the problem of interpreting 
the meaning of "equitable" through the determination of adjust- 
ments in particular cases.' I t  has been decided, for instance, tha t  

*The  ~pinlans and Coneimions presented herein are those of the author 
and do not neeesssriiy represent the views of The Judge Advocate General's 
School or any other governmental agency. 

'* JAGC, U. S. Army; Member of the Faculty, The Judge Advocate Gen- 
ersi'a School, u. S. Army, Chariattesville, Virginia; A.B. (Law) ,  1956, 
University of Chicago: J.D.,  1951, University of Chicago; Member of the 
Barn of Illinois and the U. S. Court of Military Appeals. 

'Standard Farm 32 (Oet. 1957 Edition), Article 2; Armed Services Pra- 
eurement Reg. 17-103.2 (clause dated Jan. 1958) (hereinafter cited BP 
ASPR).  

"Standard Farm 23A (March 1953 Edition). Art>& 3. 
'The ciawe was changed by the Aprii 1961 Edition of  Standard Farm 

%A, 41 C.F.R. g 1-17.401 (1861). 
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an allowance for profit should be included in equitable adjust- 
ment8.J 

11. T H E  COST OR SUBJECTIVE MEASURE 

T'S. 

THE VALUE OR OBJECTIVE I IEASCRE 

In order to determine an equitable adjustment, It is necessary to 
determine the difference in the cost of performance of the work as 
changed by the change order and the work had the change order 
not been i s s u d e  The problem is, whose cost of performance is 
meant? Should the difference be measured by comparing the 
actual costs (XThich the Government would be likely to pav on the 
open market) of a "reasonable contractor" or by measuring the 
difference in the actual (or anticipated) cost to the particular 
contractor with whom the Government holds the contract? The 
former measure constitutes the "value" or "objective" approach 
to measuring equitable adjustments, while the latter constitutes 
the "actual cost" or "subjective" approach.' In the majority of 
cases in which the amount of equitable adjustment is contested, 
the issue of which of the two approaches should be taken is not 
raised because in most cases there is no difference between the 
actual and reasonable costs af performance. I t  is only where there 
i8 a difference between actual and reasonable costs that  the choice 
between the objective and subjective approach must be made. 
Such a difference occurs whenever the contractor has an advan. 
tage or disadvantage vis-8-vis the general public or the "market." 
Far instance, he or his subcontractor may make a mistake in a 
bid,' he may pay his supplier a price higher or lowere than the 
"market price," or he may perform more or Iess'O efficiently t h m  
other contractors. 

" MacDanald Canslruclion Company, l S B C A  No. 96 (March 29. 1950). 
See aiio G. M. Xanufacturing. I n c ,  ASBCA No. 2883 (Nou  7 .  1957), 67--2 
BCA '1606, 

e See Bruce Ca+sfruetlon C a r p ,  ASBCA S o ,  5932 (Aug  30, 1960),  60-2 
BCA '2797. 

. Cornyare E. 4. Piieiien Co Eng C & A Pia 406 (No". 12, 19531. v i l h  
Dibr Production and Engineering Co., ASBCA 40. 1138 iblarch 26, 1854). 

. Pi~elsen Y .  United Stales, 141 Ct CI 793 (1958): The Lofsrrand Cam- 
pans, ASBCA N o  4336 (Oct. 10. 1958). 5s-2 BCA '1962. 

E B r u c e  Cansrruclion Corp.. Eng BCA Pia 1359 (June 30, 19591, r r v ' d  
on o t h e r  o'ounds, ASBC.4 Pin 5932 (Aug. 30, 1960).  60-2 BCA '279: 

Dibs Production & Ensineeimg Company. ASBCA No. 1138 (March 26, 
1951) 
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111. THE CASES 

The Sialsen Case-The case most often cited by the proponents 
of the "value" or "objective" approach to the measure of equitable 
adjustments is the case of A'ielsen v .  rnited States." That case 
invalved a contract for the construction of a building and utilities. 
The contractor (referred to herein as "N") bid a fixed amount for 
the utilities work, and he was awarded a lump sum contract for  
bath items. N s  bid for the outside utilities was based In Part On 
a sub-bid of $46,000 by a subcontractor, (referred t o  herein as 
"0" )  for the electrical work of which $22,564.32 was allocated 
to the outside electrical work on the alert hangar. The sub-bid, 
in turn, was based on a sub-sub-bid by a second-tier subcontractor 
(referred to herein as  "A"), A's bid was in error and he refused 
to perform a t  his quoted price. A written subcontract was in 
effect between N a n d  0, but there was no contract in effect between 
0 and A requiring A to perform. The contract between N and 0 
provided in par t  : 

. . . the terms and p i ~ v i s i o n ~  of [ the cantracr between the Government 
and XI except as ~peeifleally modified by this Agreement, , , . are made a 
par t  of this Agreement; and further tha t  [O] grants to [X j  those rights 
power% and remedm in every detail and respect and in the lame lan- 
guage and intent which [ N  and the Government] r e w v e  to them- 
..I".P . . . . 
Subsequent to award of the contract t o  N, but before he began 

construction of the utilities, the Government issued a change order 
changing the outside electrical work on the alert hangar to a less 
costly type. Upon receiving the change order, 0 refused to perform 
the changed work and N contracted with a different subcontractor 
(referred to herein as "C") t o  perform the work as changed for  
819,180. The Government claimed, as  an equitable adjustment the 
decrease in "value" or  in the reasonable cost of performance of the 
work, the sum of $41,510, a s  measured by the Eomrnment esti- 
mates of the cost of performance before and after the change. 
S contended that  the meawre  of the equitable adjustment should 
be the difference between his actual costs of performing the work 
before and af ter  the change, ie., the difference between his eon- 
tract Price with 0 for  the unchanged work and his contract price 
with C for the work 8s changed-the sum of $3,384 32. Subsequent 
offers of compromise by N were rejected by the Government and 
N appealed to the Corps of Engineers Board of Contract Ap- 
p e a l ~ ' ~  (the "Engineers BCA"). That Board rendered a 2-1 

~~ 

'' 141 Ct. CI. 793 ( 1 9 5 8 ) .  
'* The re~re~enfat ive  of the C h i d  of Engineers to  demdo diwvtes  between 

Corps of Engineers construction mnir8ctori and eontrseting officers. The 
Bosrd i a i  formerly referred to as the Corps of Engineers Claims and 
Appeals Board. 
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decision in favor of the G o ~ e r n m e n t . ' ~  The Board cited with 
approval the objective approach and punctuated the opinion with 
phrases such as  "reasonable cost," "what it would have cost," 
"value," and "reasonable value." 

The dissenting Board member noted that  the subcontract be- 
tween 0 and N bound 0 ta the terms of the changes article in the 
prime contract. N presumably could have required 0 to perform 
the work as changed, with a commensurate equitable adjustment, 
computed in accordance with the changes article. Instead, S 
released 0 from his subcontract. 

S appealed the decision to the Armed Services Board of Con- 
t ract  Appeals" ( the "ASBCA") which sustained the Engineers 
Board of Contract Appeals by a 12-4 decision.'j The majority 
noted that  the method of arriving a t  a n  equitable adjustment 
utilized by the contracting officer was that  of comparing the 
reasonable cost of performing the work before and after the 
change, found the method to be "basically sound" and found "no 
fault with it or its application in the instant case." Further, the 
Government did not have actual or constructive knowledge of the 
amounts allocated by S to the various portions of the work eom- 
posing his bid and the Government was not on notice of the mis- 
take in his bid. A dissenting opinion ws.8 not filed by the minority. 
N then brought suit in the Court of Claims.'e That court dis- 

missed N's petition f a r  relief, noting t h a t  his claim for  the differ- 
ence between his anticipated actual costs before and actual casta 
af ter  the change was only another way of seeking reformation of 
the contract an account of his unilateral mistake." 

I t  should be noted that  while the Engineers BCA adopted the 
objective approach in reaching i ts  decision in Nielsen,  the ASBCA 
merely found ''no fault with it or its application in the instance 
case,"13 Thus, while the Engineers BCA decision in Sielsen con- 
stitutes a precedent for the objective approach, the ASBCA apin- 
ion may well be limited in application to the facts of the case 
before it,  and a t  best i t  constitutes a doubtful precedent for  broad 

Appeal of E. U. Slelien Company, Eng. C & I  KO 408 ( S o v .  12, 19531.  
The reprenentatwe of t he  Secretary of the Army to decide disputes on 

appeal from dsemians of contracting officers and intermediate boards ASPR, 

Company, ASBCA KO. 1990 i O c t .  1. 1964). 
on to render Judgment upon a claim agalnii the 

tho Can%titutm, B ststnfe, 01 executive reguls- 
tian. a contract. or damages not sounding ~n tort. 28 U S.C E 1491 (1958) 

Nielien V. United States. 141 Ct Cl.  793 (19681. Pilar to this deemon, 
the ASBCA had, on m e  oceanan, corrected n contractor 's  mirtake through 
an ewitable adjustment fo r  a ehanye. Keeo Industrier, ASBCA No. 2476 
(March  30, 19861 

126 *GO 111m 

,' Appeal of S. N. l - ie l~an Company, ASBCA No 1990 (Oet. 1, 19541.  
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application of the objective approach. The Court of Claims opin- 
ion states tha t  the actual cost or subjective approach cannot be 
used to correct a unilateral mistake in bid made by the  Contractor. 
It does not constitute precedent for a general application of the 
objective approach. Moreover, the court found tha t  N's "losses 
would have been the same if the change order had not been issued, 
since [N] finds no fault  with the contracting officer's figures as 
to the costs a s  they would have been without the  change order and 
the  casts as they were under the change order."'* This is an 
indication tha t  the court found tha t  in  this case, the Government's 
cost figures constituted both the reasonable cost for  performing 
the work before and after the change and the actual casts which 
N would have incurred before the change and which he did incur 
a f te r  the change. Thus, the court was not required to  reach the 
subjective-objective imue and the opinion may well not constitute 
precedent fa r  adapting the objective approach even where a 
mistake in bid is involved. 

The Engineers BCA Cases After  Nielsen-Despite the weakness 
of the Nielsen decisions of the  Court of Claims and the ASBCA 
a s  precedent for the objective approach, the  Engineers BCA has 
consistently followed the objective approach.1° In the cases of 
Malan Plumbing Company, Inc.2' and Westovw and Hope, Ine.:2 
the objective approach resulted in a savings to  the Government 
over the subjective approach. In Malan, the contractor was inef- 
ficient; in Westover and Hope, the contractor received a mis- 
takenly low quote from a supplier (similar to the Nielsen situa- 
tion.) In both cases, the subjective approach would have resulted 
in a more favorable award to the contractor. On the other hand, 
in the  case of Montgomery Constmction Company.28 the  use of 
the objective approach effected a result more favorable to  the con. 
tractor.  In tha t  case, the contractor obtained a price from his 
neighbor below the market price for a small amount of earth 
moving added by a change order. Said the Board: "We are  of 
the opinion tha t  the appellant is entitled to charge the Govern- 

'' 141 Ct. C1. 703. 796. 797 11968) 
11 Bruce Conitruetion Co.. Eng. BCA No. 1369 (dune 30 1959) ' J. J. Fritfh 

General Contractor. Inc., En=. C & A KO. 1072 (Ma& 31, l i s 8 1  ; Mont- 

C & A No. 1019 (June 11, 1066).  
*' Eng. C & A  No 1010 (June 11, 1966). This ease involved The changed 

conditions artieie (a r t& 4 af Standard Form 23A) rather than  the changes 
artieie, but the Board noted tha t  "the ground rules for estabiishmg [pr~ee  
adjustments under the  ehsnlea,  changed conditions and suspension of  work 
articles] are fairly well sett led" 
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ment the fair  and reasonable price for the earth delivered a t  the 
job site, and without diminution because of the bargain he nego- 
tiated with another." Thus, the Engineers BCA has applied the 
objective approach ''acsoss the board"-where it results in a more 
favorable result far the Government and where it results in a 
more favorable result for the contractor. Some of the reasons 
justifying the objectire approach were advanced by the Engi- 
neers BCA in .Ilalan. Were an actual coat (subjective) approach 
used, "the rame set of facts would produce BE many different re- 
sults a3 there were original bidders." Further ,  "the contract 
articles contemplating price adjustments [the changes, changed 
conditions, and suspension of work articles] all provide for is- 
~ u a n c e  of orders prior to accomplishment of the work covered 
thereby, thus confirming that  they anticipate the 'reasonable 
estimate' approach, rather than the 'actual codti approach." 

The ASBCA Cases-In contrast to the Engineers BCA, the 
Armed Services Board of Contract Appeals, except perhaps in 
Xielsen has cansi8tently followed the subjective, ra ther  than ob- 
jective, approach.l4 In the case of Dibs Production and Engixeer- 
ing Company,2s  the contractor was required to deliver unpainted 
seat assemblies and seat releases. By a change order he was re- 
quired to paint the items prior to delivery. The contractor %'a8 in- 
experienced in painting operations and the costs he incurred both 
for  labor and materials on the changed work were higher than 
those which a contractor experienced in painting operarians would 
have incurred. The Board determined that the equitable adjust- 
ment far the change order was not to be based an the cost a t  
which the work could be done, but rather "the standard to be used 
should reflect as far  as possible the erperieneed costs af the [con- 
tractor]." (Emphasis added.) The case of Fronkl in  .Metal Prod- 
ucts involved the issuance of a change order changing the 
destination points of items required by the contract to be delirered 
F.O.B. destination." The contracting officer, in determining the 
amount of the equitable adjustment, used the difference in motor 
carrier freight rates between the destinations and claimed a 
credit for the Government of $26,070.94. The contractor argued 

The Ensign-Blelford Company, A S B C I  S a  6211 IOet.  31, 1960). 60-2 
BC.4 r2811: The Lofitrand Company, ASBCA No 4336 (Ocl .  10. 1958).  
18-2 BCA '1852: Franklin Metal Produets Co.. ABBCA Sa. 2196 (Abg 23. 
19151, Dlbs Produetian 8. Engineering Company. ABBCA Sa. 1138 iMareh 
2 6 ,  1954) ;  Ci.  Bruce Cansfruetion Corp., ABBCA S a  5932 f A u g  30, 1 9 6 0 ) .  
60-2 BCA '2797 

ASBCA h-0 1438 i h r c k .  26, 19111 
A S B C l  S o  2195 IAug. 23. 19i1). 

' "F.O.B. (or free-on-board) d e i n n a t m "  means tha t  the eontracrax 
iaellei) IP r e w n e d  to deiner gaada t o  a speeihed deitlnation for a m g l e  
p n e e  uh ich  includes all freight CUIII, packaging e ~ p e n s e - ,  e t c  
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that  the difference in motor carrier freight rate8 should not be 
used because he did not intend to use common carriers for ship- 
ments under the contract, but ra ther  intended to purchase his 
own trucks to make the deliveries. The contractor contended that  
the credit to the Government should only be 89,220.00. Said the 
Board, in fallowing the subjective approach: ' V e  see no reason 
why a contractor should not have the benefits of the advantages 
he may P O S S ~ S S  for bid-making purposes. Any justifiable reduc- 
tions by reason of the 'Changes' proriaion of the contract should 
be measured upon the basie of his bid, not upon general freight- 
ing principles that  he did not seek to apply in  such a case."'i 
The Board also followed the subjective approach in the appeal of 
The Lofstrand C ~ r n p a n g . ~ ~  The contractor there submitted a bid 
based in par t  on a quotation by a reputable supplier of $12.80 
each for thermometers required as  components of the bid items. 
The quotation was "guaranteed for 30 days." The thermometers 
originally specified were never ordered by the contractor, because 
the contracting officer issued change orders resulting in the re- 
quirement of a lesa rugned thermometer. The cost (both actual 
and reasonable) of the new thermometers was $8.53 each. Prior 
to establishing the equitable adjustment based on the change 
orders, the contracting oficer obtained a quotation of $34.69 on 
the originally required thermometers from the only manufac- 
turer  making them. (Subsequently, the contractor obtained a 
quotation from the same manufacturer of S31.71.) The contract- 
ing officer claimed a credit for the Government of the difference 
between the reasonable cost befare ($34.69) and after ($8.53) 
the change orders, or S26.16 each (plus overhead and profit). 
The ASBCA, however, refused to foliow the reasonable cost (or 
objective) method proposed by the Government. Instead, the 
Board found the equitable adjustment to be the difference between 
the anticipated actual cost before ($12.80) and after ($8.53) the 
change order, or $4.27 (plus overhead and profit). In justifying 
its subjective approach, the Board said:  

The i s m e  befoie us ~ n v ~ l > ~ e %  B basic question BI to whether a contractor 
shall be denied the p m i l e g e  of protecting itaelf againnt market vieis- 
situdes by obtaining firm quotations from responsible mpphers of eam- 
Petent Items. Here US hare the Gavernment argumg that by \ i r ~ u e  of the 

The Board, however, found that the contractor failed t o  $"stain hls 
burden of piowng that his estimated coats were ~n fact less  than the molar 
carrier freight rate and the Government was permltred t o  take the e n t m  
credit claimed. 

ASBCA l o .  4336 (Oet. 10, 18581, 18-2 BCA 11962. The deeiman was 
rendered by the full Board by a vote of 13-2 ASBCA decisionr on cantro. 
veraiai matters are n o  longer decided b) the entire Board. Instead, the case 
is decided by the three panel chairmen. ASPR, App A,  Part 2, Preface 
(July 1, 1060) .  

*oo XlBBB 119 
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change ro the cheaper subsnfufe thermometer. the fac t  tha t  the eontrneior 
obtained B firm bld far B spee+,catm thermometer haa become 

ys the conrracfar made B mistake and  
n uhieh It ruled chat an equitable 
artleie 13 not a pmper vehlele far cor- 

recting B low bld.  The dlffieuity w r h  tha t  argument IS tha t  I t  does not 
apply t o  this c a ~ e  Had the contract01 merely gofren an elt imate which 
turned out Lo be too Lo\>, I, a a d d  bcai Ihs mnrrqumce~ of the  e irm 
because, when it bid using the too 10% estimate, it made B mistake itself. 
But here the eont-acto, made no miltake.  as t h e  f i r m  quotation froia its 

t e m p t e d  t o  dishonor 

In the recent case of T h e  Ensign Bickford C0mpanu.3~ the 
Board apain followed the subjective approach in finding that  a 
contractor who acted reasonably in negotiating a change in price 
with his subcontractor as the result of a government change order 
was entitled to an equitable adjustment based on the difference 
between his anticipated costr prior t o  the change order and his 
actual costs resulting from the change, including the amount paid 
his subcontractor. The Board found him to be entitled to the equit- 
able adjuatment even though his subcontractor's price was later 
determined to be much higher than a fair  price would have been. 
The Board, in noting that i t  was "principally concerned with the 
increase in [the contractor's] costs and not in the increase in 
Someone else's costs." followed the reasoning set forth in the Dibs 
case, s t ~ p r n .  

A Companeon o f  the  .Vielsen and Lofstiand Cases-The .Tiel- 
sen  case3? is the case relied on most heavily by the proponents of 
the objective approach3> and the Lofsirand casei4 is a good ex- 
ample of !he application of the subjective approach. There is a 
striking similarity, however, between the facts in the two cases. 
The fallowing facts were identical in bath cases: A change order 
was issued by the Government substituting a less expensive item 
of n o r k  far  a more expensive one. The Government claimed a 
credit 8.8 the equitable adjustment for the change order. The work 
before the change v a s  ordered had not been performed in any part, 

~~~ 

' l b d  iemphssir  added! 
'' ASBCA No 6214 ( O c t  31 19601, 60-2 BC.4 12817. 
'- Fielien V. United Stater. 141 Ct. CI 793 (19581; S X. Rielnen Company, 

ASBCA No. 1990 IOct.  1, 19141 : S. S .  Kidsen Company. Eng. C d A S o .  
408 1Fav 12, 19631. 

J *  See B i u e e  Con:tiuctian C o i p ,  E n g  BC.4 h-0 1359 1Sune 30, 19691, 
S. J Fritch General Contrscfor,  I n c ,  Eng C & A 30. 1072 (March 31, 
1968!, Westaver and Hope, Eng C i h Pia 1057 [Dee. 14. 1956) : Yalan 
Piumhinii  Comranu. Ene. C 63 A KO 1019 (June 11, 1956) 

'The Lofirrancl Compirs .  ASBC.A So. 4336 (Oet 10, 1958). 68-2 BCA 
'1962 
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thereby making the use of experienced actual costs impossible. 
The cost of the work after issuance of the change order was not 
in dispute. A mistake WBS made by a subcontractor (or supplier) 
in a firm quotation which was used by the prime contractor in 
computing his bid. The subcontractor's bid was firm and enfarce- 
able (although the Board evidences Some doubt as  to the enforce- 
ability of the quotation in Lofstrand).  Thus, the two cases are 
identical in all important respecrs, except that  opposite results 
were reached by the Board, through the utilization of two differ- 
ent approaches (abjectire and subjective) t o  the computation of 
the equitable adjustment. 
One possible explanation far  the different results is that the 

Nirlsen case involved a construction contract and the Lofstrand 
case involved a supply contract. The language of the changes 
clauses in the two types af contracts differs slightly.35 However, 
the difference in language has never been held to constitute a 
basis for  different interpretations of when or by what measure 
an equitable adjustment should be made.sB Another possible ex- 
planation for the different results is that  a construction contractor 
is held to a different standard of reasonableness than a supply 
contractor in dealing with his aubcantractars. Or, perhaps all 
contractors are  held to the Same standard of reasonableness and 
are required to bind their subcontractors and suppliers to per- 
form, subject to an equitable adjustment, changed work where 
the change is within the scape of the subcontracts. The principal 
difficulty with this explanation of the different results in Nielsen 
and Lofstrand is that the Board nowhere makes a distinction be- 
tween supply and construction contract8 nor doea it suggest that  
a contractor is obligated to require his subcontractors ta  perform 
changes within the scope of their work, 

A better explanation is that  in .Vieisen. the prime contractor had 
a subcontract requiring the subcontractor to perform any changes 
ordered by the prime contractor subject to an equitable adjust- 
mentZ3' but the prime contractor released the subcontractor from 
its contractuai obligation because of the mistake.3i However, this 

' ' S e e  text aCCompsnYlng nates 1 and 2 m p l o  
" ' S e e  !dalan PlumblnF Company, Eng. C & A Pia 1019 (June 11. 19563, 

the relevant portion of which 33 quoted in note 21 ~ u p r a ,  which held tha t  
equitable adjustments under the changes e l i u ~ e  ~n eonitrucflan eonfracfa 
(Standard Farm 23A) are t o  be computed on the mme brim as under the 
changed conditions article ( the  material 1angua.e of r h l e h  13 the same as 
the language of the changes art& I" supply contracts (Standard Farm 
3 2 ) )  See aim Great Laker Dredge and Dock Ca 3, United States,  119 
Ct. CI. 504, 506. 96 F. Supp. 923, 024 (1951). 

- S e e  the dirsentinC opinion in S S .  Nlciaen Compnny. Eng C b. I No 108 
(Xov. 12, 1953) 

en 7,. United Stnfei 1 4 1  Ct. CI 793, SO2 119583. 

AGO 1IBQB 131 
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explanation, too, is vulnerable to  the argument that  neither the 
Engineers BCA, the Armed Services BCA, nor the Court of 
Claims expressly based its decision an the release by the prime 
contractor of his subcontractor. 

The last explanation which could account for the different re- 
sults reached in the two cases is t ha t  Lofstrand overruled S i e l s r n .  
The Board in Lofstrand did not state that  its decision in Xielsail 
was being overruled. On the contrary, i t  distinguished those Board 
decision8 which held "that an equitable adjustment is not a 
proper whicle f a r  carrectinp a bid" (presumably referring to 
Sielsen) ,  on the baais that  the mistake in Loistrand was not t ha t  
of the prime contractor but that  of his supplier. But in S i e l s r s  
the mirtake w a ~  not made by the prime contractor or even by the 
subcontractor, but  ra ther  was made by a second-tier subcontractor. 
The Board's distinction, therefore, would appear to  be an attempt 
to avoid overruling a case which i t  is not desired to follow. The 
Lofstrend case was decided af ter  all three Nielsen opinionsqg had 
been rendered. While the ASBCA clearly does not  hare  the power 
to overrule the  Court of Claims, it appears by the above-quoted 
IanFUage tha t  the Board interpreted the Court of Claims' hold- 
ing in Sielcan to  be merely that  a mistake in bid by a contractor 
cannot be corrected by an equitable adjustment. Additional SUP- 
port for  this explanation of the diverse results ( i . e . ,  t ha t  Lofstrand 
overruled Xielsen)  is found in the positions taken by members of 
the ASBCA who participated in the decisions in both cares. Seven 
Board members participated in both decisions. Of these, three out 
of the seven dissented in the S i e l s r n  ease and concurred in Lof -  
strand and one concurred in Sielseii and dissented in Lofstrand. 
Thur, four  out of the Beven voted differently in the two cases, 
dissenting in one and concurring in the other. Since there was only 
a total of six dissents in the two cases, the change in position of 
these Board members is significant. Clearly, the explanation tha t  
Lojstrand overruled .Vieken is a most reasonable one. 

The Appeal  of Bruce Constrvctiori Cow-The ease af Bruce 
Constriietion C ~ r p . , ~ ~  recently decided by the ASBCA, cited the 
Xielsen care, if not with approval a t  least without disapproval. 
A constructive change order ivas issued which substituted one 
type of cement block for another. The aubetitute block, which had 
been newly-developed, \vas billed to  the contractor a t  the Same 
price as the  old block. Subsequent experience with the ne\\- block 
revealed tha t  i t  was more cmtly to supply than the old block and 
in later contracts, the new block was supplied to  the contractor 
(and perhaps to  the public) a t  a higher price than the old block. 

I' See note 32 minre 
'' ASBC.4 S o .  5932 (Aug 30. 1 8 6 0 i .  60-2 BCA T 2 i 9 i .  
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The contracting officer refused to make a n  adjustment in the con- 
t ract  price, since the contractor paid no more for the new block 
than for the old and, thus, did not incur increased costs as  a result 
of the change. On appeal, the Engineers BCA followed the objec- 
tive approach, citing Sielsen as precedent, and awarded the d i f -  
ference between the value of the two blacks t o  the contractor. The 
Engineers' Board then determined t h a t  the value of the new block 
was eridenced by the price paid by the contractor for it in subse- 
quent contracts after some experience in working with the new 
block had been obtained." On appeal to the ASBCA, the award 
to the contractor was jet aside and the determination of the con- 
tracting offices thereby sustained. The ASBCA cited Nielsen, not 
because i t  supported the objective or value approach, but to 8u8- 
tain the proposition that  forward pricing is to  be utilized in 
pricing equitable adjustments for change orders. As to whether 
the objective or subjective approach should be used, the Board 
said:  " [Wlhere  the market value concept i3 to be applied it must 
be the prevailing f a i r  market value at the time of the purchase 
of the sand black and not the market value on a subsequent date." 
The Board then found that the price actually paid by the can- 
tractor for the new block constituted the market value a t  the time 
the block was purchased. Thus, since cost equalled value, both 
approaches gave the same result and it v a s  unnecessary for the 
disposition of the appeal to choose between them. Since i t  was 
unnecessary for the disposition of the case to choose between the 
two approaches, the language quoted above is only dictum, I t  may 
perhaps be explained in par t  by the fact that  the author of the 
ASBCA opinion in Brzcea \'.as one of the two dissenters in Lof- 
strand. 

Two additional methods of measuring equitable adjustments 
hare  evolved in the past few years. The subjective approach has 
resulted in the evolution of a method of proving actual casts, known 
as the "total cost method." The total cost method involves measur- 
ing equitable adjustment8 by the difference between the estimated 
cost of performance (generally measured by the contract price) 
and the total cost incurred by the contractor in  performing the 
changed work. This meaaure has been used by the Court of Claims 
on occasion'2 but is limited to "an extreme case under l i r o ~ e r  safe- . .  

'- Eng. BCA S?. 13E5 (June 30. 1 5 6 5 ) .  
" S e e  Ollrer-Finme Company Y .  United Statel, 279 F 2 d  498 (Ct.  C1. 

19601 i MaeDaugsld Cansnuetmn Co. r United Statel. 122 Ct. GI. 210 
(1952) : Great Lakes Dredge & Dock Ca. Y United States, 119 C t  CI. 504, 
96 F Supp. 923 (19511, c r i t  d m . ,  342 U.S. 953 11952). 
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"where the bid figure [contract price] can be proved 
to  be reasonable, where there are no factors other than the change 
order increasing the costs and where there i3 no other way to  
arr ive a t  an equitable adjustment."ii Thua, the total cost method 
is to  be used only as a last resort.*: 

The "jury-verdict method" is another recently developed method 
of measuring equitable adjustments and i3 used "where each side 
presents convincing but conflicting evidence as to what  the amount 
of an equitable adjustment should be, where upon consideration 
of the evidence neither side is considered entirely correct and it is 
apparent t ha t  some allorvance by the Board is proper, and where 
evidence is sufficient to  permit the Board to  make some reasonable 
decision as to  a proper allowance tha t  is in excess of t ha t  allorved 
by the contracting ~ff icer ." '~  This method has been reaorted to  
by the Court of Claims and ASBCA where neither par ty  can prove 
accurately amounts in question." 

The jury-rerdiet method is itself neither an objective nor sub- 
jective approach to  the measuring of equitable adjustments, but  
i t  may be consistent with either approach, depending an whether 
' 'vdue'' or  "actual cost" is used as  the yardstick far the "verdict." 

T'. THE SEVER15  DOCTRINE 

Closely related to  the problems of the determination of equit- 
able judgments is the "Severin Doctrine." The case of Secerin c. 
Cnited formulated the rule that  where a contractor in  
a subcontract stipulates that  he shall not be responsible to  his 
subcontractor for any loss, damage or delay caused by the Gor-  
ernment (or by any other subcontractor). the contractor may not 
recover from the Government on behalf of and f a r  the benefit of 

'" IlcCrau 3 .  United S t a t e l .  131 Ct. CI. 101. 511. 130 F. Svpp 394. 400 
119651. 

'' H R Henderson a n d  Co. a r d  .< & H. Inc.. ASBCA No. 5146 ( June  9,  
1880). 60-1 BCA - 2 6 6 2 .  

a See Ohrer-Fmnie Company Y. United State$. 279 F.2d 198 (Ct. CI. 
1'1601, >IcGraii  v United States. 131 Cf C1 501, 130 F Supp  391 (1955) :  
H R. Henderson and Co. and A & H, I n c ,  ASBC.k No. 6146 (June 9, 19601, 
60-1 BCA 12662, Air-A-Plane Corporation. ASBCA KO 3642 IFeb 2 9 ,  
19601, 60-1 BCA '2547 

Alr--4-Plane C o r p a r a f m  ASBCA S o .  3a12 (motion far reeonrideraban) 
fSvne 27.  1 8 6 0 ) ,  see Holly Corp ,  .tSBCA h a  3626 ( June  30, 19601, 60-2 
BCA r2686 

'. Western Contracting C o r p  v United Sra?er Ct. C1. So 344-56, Dec 30, 
1958, P. 1. Painting C a ,  ASBCA No. 4854 ( h o v  30, 1059).  59-2 BCA 
'2420, Lake Union Diydack C a ,  ASBCA No. 3073 (June  6 ,  19581, 59-1 BC.4 
' 2 2 1 9  .... 

" 9 9  C t  C1. 435 (18431. Grit  d e n ,  322 0 . S  733 (1944) The daetnne 13 
restated in Caritinental 111. S a t  Bk. 3, Umted States !seeand Seierln c a r e ) ,  
121 C t  C1 203,101 € s l p p  7 5 5  11052) .  
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the subcontractor (on the theory that  the contractor is not dam- 
aged, regardless of any hardship suffered by the subcontractor, 
and tRat the aubcontractor may not sue because there is no privity 
of contract between him and the Government). This doctrine is 
clearly consistent with the subjective approach and inconsistent 
with the objective approach, since i t  is based on a determination 
of whether the contractor's costs have been changed as  a result 
of the change order. If the contractor need not pais on to his sub- 
contractor amounts recovered from the Government for additional 
Costs incurred by the subcontractor, then the contractor should not 
be permitted t o  recover. If, on the other hand, he is claiming an 
equitable adjustment on behalf af the subcontractor and the sub- 
contractor has a r ight  to recoup any such recovery from the con- 
tractor, then the contractor may properly recover fom the Gov- 
e r n m e r ~ t , ~ ~  perhaps on the theory that  he is acting as an agent or 
broker for the subcontractor. In recent years, the Severin doctrine 
has been held not to apply unless the stipulation in the subcontract 
relieving the contractor of liability to  the subcontractor (the 
"exculpatory clau~e" is unequivocal.6° But where the exculpatory 
clause unequivocally relieves the contractor of liability to the sub- 
contractor for monies collected from the Government, the Severin 
doctrine operates to preclude recovery.s1 

VI. T H E  PURPOSE O F  EQUITABLE ADJUSTMESTS 
UNDER THE CHANGES CLAUSES 

The changes clause8 serve the function of permitting the Gov- 
ernment to amend the contract unilaterally instead of negotiating 
a new agreement each time a change is desired. Permissible 
changes are limited to those "within the scope of the contract" 
and in Construction contracts are limited to the drawings and 
specifications. Without the changes clause, normal contract ad- 
ministration would bog dawn, as i t  is not a t  all unusual to find 

Pnited State. Y .  Blam has 
been aiberted bs lome ta hold tha t  the Sererin doctrine does not apply t o  
elsimi under the  changes clause. See Comment, The Srvrrin D o r t m e ,  1111. 
L. R e v ,  October 1960, p. 191, 197. Houvever. the Severin doctrine has been 
applied by the Court of Clams and ASBCA rvbneqvent t o  the Bioi, decision 
and  hss never been overruled. 

United States Y Blair, 321 U.S. 730 11943) 

E . 0 ,  Donovan Construction Co. r. United States,  136 Ct. CI. 97, 149 F. 
SVPP 393 119571; A. DuBaii  and Sons, Inc.. ABBC.? ha. 6176 ( l u g .  31. 
1960). 60-2 BCA W 5 0 .  motion io7 rrconstdwotion dcnzrd. Jan. 31, 1961: 
Mlarriron-Knudien Company, ASBCA KO. 1929 l A u ~ .  15, 1960),  60-2 BCA 
72799: J. 11. Broivn Conitruetian Co., ASBCA ha 3469 ( Ju ly  26, 19671, 57-2 
BCAT1377 
'' Ukropina.Pahch-Kral and 'A'. H. Darrough & Sonr, Enp. BCA No. lil0 

(Jan. 13, 1961).  See Charles H. Tompkins Campany, ASBCA Yo. 2661 IKav  
25, 19551. 
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tens and often hundreds a i  change order8 isaued under a single 
contract. An argument can be made that the existence of the 
changes clause support8 the objective approach. It can be reasoned 
that  in the absence of the changes clauw with its provision for  
equitable adjustments, a contractor who was requested to quote 
a price on a change could hare  "held out" for the "value" of the 
changed work, even if he could perform the work for less than 
the value. I t  may then be argued that a contract clause should 
not be construed as taking away any more rights of the parties 
than is necessary. Since the principal function of the change8 
clause is to give the Government the right to require changes in 
the performance of the work, i t  is arguable that  the right to hold 
out f a r  the fai r  value of the changed n o r k  was not "taken away" 
from contractors by the adoption of the changes cIau8e. On the 
other hand, i t  is also arguable that unless the Government had the 
r ight  to require changes in the work, it would be impossible far 
the Government to fulfill its procurement responsibility. Thus, the 
concept of contractors "giving up" rights by virtue of inclusion 
of the changes c l a u ~ e  is only hypothetical, since contracting in the 
absence of the clause would be untenable. On the other hand, it 
mould not be inconceivable that  contracts include the changes 
clause without also containing a provision for equitable adjust- 
ment of the contract price upon the issuance of a change order. 
If the changes CIIULBZ were included in contracts but wvithout the 
equitable adjustment provisions, the contractor xs-ould be required 
ta  perform all ehengea (within the scope of the contract) ordered 
by the Government without an adjustment of the contract price. 
A prudent businessman performing such a contract would have 
ta  pad his bid price to cover the very real contingency that  ex- 
tensive changes might be ordered. The addition of a provision for  
equitable adjuatments in changes clauses eliminates substantially 
all of these contingencies and permits the contractor t o  remove 
most of the padding from his bid. If the objective approach were 
fallowed in computing equitable adjustments, a prudent contractor 
might wish t o  retain some of the padding in his bid price dnce  
Some equitable adjustments may not compensate him fully for his 
increased coat8 reaultinp from the change,n2 w e n  though in other 
situations he could conceirabl>- obtain a windfall.'3 On the other 
hand, if the Subjective approach is followed, the contractor will 

'' Eg., the eontraefars in U elren Y United Stares. 111 Ct. C1 793 ( 1 9 5 6 )  ; 
Vcataver and  Hope, Eng. C A Yo. 1067 (Dee.  14. 1956) : Malm Plumbing 
Cimpany, Eng C 8 A So. 1019 ( J l n e  11,19663 

i g , the contractor ir. >llonfgomerp Canstruetion Company, Eng C & A 
So. 1008 (Aug 30, 1957) 
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be fully compensated by equitable adjustments for all changesFi 
H e  is not faced with the contingencies existing under the ob- 
jective approach which would require him t o  pad his price. If the 
principal purpose, therefore, of the equitable adjustment pro- 
visions of the changes clause8 is to minimize contingencies and 
to secure a "clo~e" (unpadded) price ta  the Government, then 
the subjective approach appears to better serve the purpose. 

Proponents of the objective approach have argued that if the 
equitable adjustment were not bared on "value," there would be 
a s  many different equitable adjustments for  the same work as 
there are  different contractors.jj The simple response is that  there 
is only one contractor performing the changed work f a r  each 
contract. Thus, far  each change order issued, only one equitable 
adjustment need be made, whether the objective or subjective 
approach is used, 

I t  has a im been argued by Some that  the utilization of the 
subjective approach converts a fixed-price contract into a cost- 
reimbursement type. An equitable adjustment under the sub- 
jective approach does not consist merely of a reimbursement of 
extra  costs plus a profit obtained under a prearranged formula. 
Rather, the adjustment is to  be "equitable," rewarding the con- 
tractor for  initiative and penalizing him far  inefficiency. Further- 
more, application of the subjective approach to equitable adjust- 
ments does not turn a fixed-price contract into a cost-reimburse- 
ment type any more than does a provision for price redetermina- 
tion. Redetermination of a contract price pursuant to a price re- 
vision clause does not cause the contract to become a cost-re- 
imbursement type, even where the redetermination i8 made after 
completion of the contract and where all of the contractor's cost 
figures have been submitted.s6 Moreover, in price redetermination, 
the entire contract price is redetermined. An equitable adjustment 
under the changes clause covers only the increased costs caused 
by the issuance of the change, and the contract price is otherwise 
unaffected. 

The problems of proof involved in the utilization of the two 
approaches (objective and subjective) should also be considered. 
Proof under the subjective approach requires the determination 
of the estimated cost of the contractor's performance with and 
without the issuance of the change order. The objective approach, 
on the other hand, requires first a definition of the concept of a 

'* llnless he performn l e i s  adequately than his ability permitn. Thus, he 
may be held t o  B subiective standard of reamnablenerr. 

See hlalan Plumbing Company, Eng C & A Bo. 1019 (June 11, 1966). 
'' General Eleelrie Company, ASBCA No. 4866 (July 1, 1960),  60-2 BCA 

<2706. 
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"reasonable contractor," and then a determination of what it 
would cost such a contractor ta perform with and without the 
issuance of the change order. Under the objective approach, the 
actual contractor's cost figures are  not relevant t o  determination 
of an equitable adjustment, unless i t  is first determined that  he 
fits the definition of a reasonable contractor, It should be noted 
that  the subjective approach does not fail where the contractor's 
cast figures are unavailable. In such  case^, it. may be necessary to 
determine his costs in the absence of (or with)  the issuance of the 
change by figures obtained independently of the contractor's actual 
experience. Such figures, of course, constitute evidence (although 
concededly not the mast desirable evidence) of the contractor'a 
actual casts with and without the change.j. On balance, it is diffi- 
cult to find that the use of the objective rather than subjective 
approach simplifies the problems of proof in arriving a t  equitable 
adjustments. 

VII. REVISIOS OF THE CHANGES CLAUSES 

While the problem of choosing between an objective or sub- 
jective measure for equitsble adjustments is caused in large par t  
by the term "equitable adjustment" and its connotation of Rexi- 
bility, the problem is also affected by other language of the changes 
clause. The changes clause in fixed-price supply contracts6" pro- 
vides for an equitable adjustment "[ i l f  any such change causes 
an increase or decrease in the cost o f .  . . performance. . . ," while 
the changes clause in fixed-price construction contracts pro- 
aided,jO until revised in April, 1961, for equitable adjustments 
"[ilf such changes cause an increase or  decrease in the amount 
due under [the] contract . . . . I '  Although the warding of bath 
clause8 had been interpreted as having the same meaning,ao 
nevertheless the dissimilarity of language permitted the inference 
that different meanings were intended. The changes clause of 
fixed-price construction contracts has now been changed to read 
as f o l l o l r s : ~ ~  

The Contractmi Officer may, at  any time. by written order, and with- 

and the contract modified in writing accordingly. IEmphasir added ) 

See Spiatta and Company, ASBC.4 Nos. 3959, 4084, 4085, 4270. and 4271 
(June 28, 19673, 67-1 BCA'1327. 

= see note 19"P'" 
-* see note 2 Bupra. - see note 35 S?pro 
'- Standard Form 23.4 IJsn 1961 E d . ) .  Article 3 ,  41 C . F  R 8 1-17 401 

(1961). 



MEASURE OF EQUITABLE ADJUSTMENTS 

The clause has thus been altered to parallel substantially the 
changes clause in fixed-price supply contracts, with the exception 
that  "the cost of performance" has been specified to be "the Con- 
tractor's cost of performance," answering the question of whose 
cost of performance is meant.n? 

The changes clause in fixed-price supply contracts6a will prob- 
ably be changed to conform with this language in the next revision 
of the standard form for supply contracts. 

However, even if such change were made, the difficulty of choos- 
ing a measure for  equitable adjustments would not be completely 
removed. "[A]" increase or decrease in the Contractor's cost of 
. . , performance" is a condition precedent to the making of an 
equitable adjustment. I t  does not govern the measure of the equi- 
table adjustment. Thus, the problem of whether to  use the ob- 
jective or subjective measure would appear to remain. However, 
when a change order is issued, an equitable adjustment in the 
contract price may not be made unless an increase or decrease has 
occurred in the contractor's cost of performance. Thus, unless his 
costs have changed, he is not entitled ta  a n  equitable adjustment. 
But in many cases, the contractor's costs may not increase and 
yet the Government may obtain by a change order a more valuable 
substitute for the contract requirements. In such cases, while the 
objective approach would require an equitable adjustment in the 
contract price, such adjustment may not be made because the con- 
tractor's costs would not have changed. Thus, the objective meas- 
ure of equitable adjustments breaks down under the revised 
language of the changes article in construction cont ra& I t  seems 
clear that  the subjective approach is a more reasonable one far  
the new clause. 

It remains to be ~ e e n  haw the Boarda and Court of Claims will 
interpret the language of the new clause. However, the new lan- 
m a z e  will orobablv result in a uniform acceotance of the sub- 
jective app&ach ti the determination of equitable adjustments 
for  change orders. 

In  the ease af !vllaeDanald Canstruetion Company, ASBCA No. 88 (March 
2s 1950) the ASBCA, ~n a dictum, stated tha t  "the word 'cost' a8 used in 
th; 'Chaiged Conditions' article . . . must refer to the to r t  to the Gavein- 
ment." 

Standard Form 32. 
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COMMENTS 
N O S . D I S C R I M I M T I O N  IN E M P L O Y M E S T :  E X E C P T I Y E  OR. 

D E R  10925.* On March 6, 1961, the President issued Executive 
Order 10925,' which established the President's Committee on 
Equal Employment Opportunity (hereinafter referred to as "the 
Committee"). The Committee was established in order to "perma- 
nently remove from Government employment and work per- 
formed far  the Government every trace of discrimination because 
of race, creed, color or place of national origin."l The Committee 
replaced and consolidated the functions of two prior committees 
which were formed during the prior administration. Bath the 
President's Committee on Government Employment Policy3 and 
the Government Contract Committee' (generally known as the 
President's Committee on Government Contracts) were aboliahed 
by the Executive Order and their functions were transferred to 
the Committee. 

I. NONDISCRIDIIXATION IS  GOVERNMENT EMPLOYMEKT 

The President's Committee on Government Employment Policy, 
abolished by Executive Order 10926, was established because "it 
is essential to the effective application of [the Government's policy 
prohibiting discrimination in federal employment] in all civilian 
Personnel matters that  all departments and agencies of the execu- 
tive branch of the Government adhere to this policy in a fair, ob- 
jective, and uniform manner."5 The Committee was t o :  

( 8 )  A d v m  the President permdieally 8 3  to whether the ewilian em- 
ployment PrBCtiCei m the Federal Government are in conformity v i t h  the 
non-diaermnnatory employment policy . . . and, whenever deemed " e m .  
~ a r y  or desirable, recommend methods of a e ~ u r l n g  uniformity in such 
practices; 

The opinions and eon elusion^ Presented herein are thole of the author 
and do not neceibarlly represent the views of the Judge Advocate General's 
School or any  other governmental agency. 

' 2 6  Fed. Reg. 1877 iIQG1). The order became effective on April 5 ,  1961. 
See. 402,  26 Fed. Rep. 1979 119611 

a Eatablrshed by Exec. Order No. 10590, 20 Fed. Reg. 409 (1955), aa 
amended by Exec. Order Ro. 10722. 22 Fed. Reg 6287 (1956) 

* Estabhahed by Exec. Order No. 10479, 18 Fed. Reg. 4899 i18531, PI 
amended by Exec. Order P a .  10482 18 Fed. Reg. 4944 11953),  and Exec. 
Order No. 10733. 12 Fed Re= 8 l B l  1 i 9 w  

~ ~~~- ~~- 
' Exec. Order h a .  10590. 20 Fed. Reg. 409 (1953) 
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(b )  At the request of the head of a department OT agency, or the 
[compliance officer] thereof, eanrult with and advise them concerning 
nan-direrimmatory emp1o)ment p i x i e s  . . . and regulstiona of such de- 
partment or agency relating to such p o l i c ~ e ~ :  

(e )  Consult ibith and advise the Civil  Service COmmiPiiOn with respect 
to ~ L V I I - P ~ W I C ~  regulatmns relaring to  non-discriminarory practices . , , ; 

( d )  Review C Q Q ~ S  referred to it . . and render advisory opinioni an 
the dieposition of such eaies to the heads of the departments or agencies 

veitigafioni as may be necessary t o  

The power of the Committee to "review cases referred to it" 
was limited to the cases referred by the head of an executive de- 
partment or agency, or his designated representative, "for revieiv 
and an advisory opinion whenever he deem[ed] necessary"' or  
when requested by the complainant pursuant to regulations of the 
department or agency concerned.' The broadest power of the Com- 
mittee was to make such inquiries and investigations as  were 
necessary to carry out its responsibilities. As a result of such 
investigations the Committee advised the President of findings 
and recommended methods which would better effect the federal 
nondiscrimination policy. Hearings of cases by complainants al- 
leging discrimination resulted in "advisory opinions , . . to the 
heads of the departments or agencies concerned." The Committee 
did not have direct p a v e r  of enforcement of its recommendations. 

Executive Order 10925 directed the (new) Committee "imme- 
diately to scrutinize and study employment practices of the Gav- 
ernment of the United States, and to consider and recommend 
additional affirmative steps which should be taken by executive 
deFartments and agencies to realize m o ~ e  fully the national policy 
of nondiscrimination u'ithin the executive branch of the Govern- 
ment."' All executive department8 and agencies were directed 
by the Executive Order to "initiate forthwith studies of current 
government employment practices within their responsibility" and 
to submit reports to the Committee "no later than sixty days f rom 
the effective date of [the] The Committee was then re- 
quired to "report to the President on the current situation and 
recommend positive measures to accomplish the objectives of [the] 
order."'l The previously mentioned powers, functions and duties 
of the President's Committee an Government Employment Policy 
have been transferred to the (new) Committee.': The Committee, 
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therefore, has the same powers and duties a s  its predecessor, 
together with the additional dutiea of submitting a report  and 
recommendations to the President, presumably as soon a s  possible 
(based on the studies initiated "forthwith" by the executive 
departments) as well as the reports required "periodically" and 
recommendations required "whenever deemed necessary or de- 
sirable."14 

11. NONDISCRIMINATION BY GOVERNMENT 
COSTRACTORS 

The Government Contract Committee, abolished by Executive 
Order 10926, was formed because "a review and analysis of 
existing practices and procedures of government contracting 
agencies show tha t  the practices and procedures relating to com- 
pliance with the nondiscrimination provisions [in government 
contracts] must be revised and strengthened to  eliminate discrim- 
ination in all aspects of employment."1s The Committee was to 
"make recommendations to the contracting agencies for impro\'- 
ing and making more effective the nondiacrimination provisions 
of government contracts ;"la to  "receive complaints of alleged 
violations of the nondiscrimination provisions of government 
contracts," to transmit the complaints to the appropriate con- 
tracting agencies for handling, and "to reviev and analyze the 
reports submitted to it by the contracting sgencie~;"" to  "encour- 
age the furtherance of an educational program by employer, 
labor, civil, educational, religious, and other voluntary "an- 
governmental groups in order to eliminate or reduce the basic 
causes and casts of discrimination in employment ;''18 to  "establish 
and maintain cooperative relationships with agencies of state and 
local governments, as well as with non-governmental bodies ;"le 

to "establish such rules as may be necessary for the performance 
of its functions;"2o and ta "make annual or semiannual reports on 
its progress to  the President."z' The fallowing clause w a s  required 
to be inserted in all contracts executed by contracting agencies, 
except where expressly exempted by executive orderz2 or the 

I d  5 202. 
Exec. Order No. 10590. 5 Z(a) ,  20 Fed. Reg. 409 (1956). 
Exec. Order No. 10479, 18 Fed. Reg. 4899 (1953). 
I d  $4. 
I d .  5 6. 
I d .  5 6 .  
I d  8 7 .  

I' I d .  5 4. 
" I b i d .  
" S e e  Exec. Order KO. 10657, pma. 2. 19 Fed. Reg. 6656 (1854) : Armed 

Services Procurement Reg para. 12-803 ( Ju ly  1,19601. 
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Government Contract Committee:33 

for  employment because of rate ieligian. eoloi, or national Origin The 

emplojees and B P ~ I I C B D ~ E  fa r  mplo )men t .  n o t m i  to be provided by the 
cantiactwe officer x t m g  forth the p r m ~ i a n s  a i  the ncn-dmcnmm.tian 

glees t o  i i ~ e r f  the foregoing pmvlilon ~n all 
cepf r l bcan t r ae t s  for srsndsrd commercial 

The head of each contracting agency was primarily responsible 
for  obtaining compliance by contractors and subcontractors with 
the nondiscrimination provisions, and was required to "take 
appropriate measures to bring about . . , The 
contracting agencies were a180 required to "cooperate with the 
Committee and, to the extent permitted by law, to furnish the 
Committee such information and assistance as i t  may require in 
the performance of its functions."28 

Apparentl) the efforts of the executive departments and agen- 
cies and the Gorernment Contract Committee under the existing 
executive orders were not considered adequate by the new admin- 
istration. The preamble to Executive Order 10926 states that  "a 
review and analysis af existing Executive orders, practices and 
government agency procedures relating to government emplay- 
ment and compliance with existing "on-discrimination contract 
provisions reveal a n  urgent need far  expansion and strengthening 
of efforts to promote full equality of employment opportunity."2. 
The Executive Order continues in the new committee the old 
committee's functions of receiving and handlmg and 
encouraging the furtherance of educational programs of non- 
governmental group3.28 However, the Committee has been given 
additional duties and responsibilities. A nea nondiscrimination 
clause has been substituted for the former one, set for th  siipra, 

'' See Government Contracts Cornmitree In te rp le ta tm af EXEC Orders Ha 
10419 and No. 1055i.  19 Fed. Reg. 5656 ,1951);  Armed Services Procure- 
ment Reg pars% 12-80:, 12-806 IJul.! 1. 1960) 

Exec. Order No. 10657, 18 Fed. Reg 5655 (195:l. 

I d .  54. 
Exec. Order KO. 1002j. Preamble, 26 Fed Rep. 1977 (1961) 
I d .  5 309(b) 
I d .  $ 3 1 1 .  

"' Exec. Order No. 10479, 5 1, 15  Fed Reg. 4899 (1953) 
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to  be inserted in all government contracts of $10,000 or more 
except those exempted by the Committee:30 

In connection with the perlormanee of work under this eontraet ,  the 
contractor agree3 as iallows: 

(1) The contractor will not direrimmate against  any employee or 
applicant io r  employment becaure of race, creed. color, or national origin. 
The contractor will take affirmative action to ensure tha t  applicants are 
employed. and tha t  employees are treated during employment, without 
regard to their  race. creed. color, or nstiansl migin. Such action shall 
Include. but not be limited to, the following: employment, upgrading, 
demotion or t ransfer :  recruitment or recruitment adrer t i smg.  lsyoR or 
termination: ra te l  of pay or other forms of compensation; and selection 
i a r  trainmg, ineluding apprenticeship. The contractor agrees to post in 
C O ~ ~ P ~ C U O U S  placei. available ta employees and applicants for  employment, 
notices to be provided by the contracting officer sett ing forth the pro. 
v i s imi  of this nondiieriminstion clause. 

( 2 )  The contisetor wdl, m 811 soiicitationr OF sdwrtisements for em- 
ployees placed by or on behalf oi  the contractor. state tha t  sli qualified 
applicants will reeeiie consideration ior  emplaymenr without reeard to 
lace,  creed. color, or national origin. 

( 3 )  The contractor will send to each labor union or representative 
of workers with which he has a collective bargaining agreement or other 
ContraCt or undemanding ,  a not ice,  to be provided by the agency ean- 
trseting officer. advising The said labor union or workers' represenlarive 
af the contractor's commitments under this section, and shall post eopiei 
of rhe notice in conspieuaur placer avsilable to  employee^ and applicants 

(4) The cantraetor wil l  e m p l y  wirh all provisions of Executive Order 
No 10925 a i  March 6,  1861, and o i  the rules, regulationr, and relevant 
orders of the President's Committee on Equal Employment Opportunity 
created thereby. 

'. I d .  SI 301, 303. The Committee has aet forth the follauing total 

a. contracts. subcontracts, purchase orders, and other transactions other 
than  government bills oi  lading, nor exceeding $10.000. 26 Fed. Reg. 
6586,  I 60-1.3lb) ( 2 )  (1961). 

b. contract9 periormed autmde the United States where there 16 no recruit- 
ment of rarkerr within the United Stater.  26 Fed. Reg. 6 5 8 5 .  5 
60.1 ? i h ) i i i  i l ( i f i , \  

io r  employment. 

exemptions 

....,. ~ .,,....,. 
e.  COntractI, rubcontracrs, and purchase orders for standard commercial 

supplies or raw malenals, subject to removal of the exemption by the 
Executive i i e e  Chairman as to specific supplies or materials. 26 Fed. 
Reg. 6585, 5 60-1.3(b) ( 6 )  (1961).  

d. plants or facilities uhieh are in all respects separate and diatinct from 
thore activities of the cantraetar connected with the peiformanee a i  the 
contract, pursuant to B ruling by the Exemtiye Vice Chairman. 26 Fed. 
Reg. 6585,  I60-1.63(b) (1961). 

The Commirree has slao granted partial  exemptions t o  subcontractors with 
5eveial small subcontracts under the eame principal contract and to earr ier~  
under government bills a i  lading. 26 Fed. Reg. 6686, S 60-1.3lb) (3) .  (4)  
(19611 ~~ 

In addition, the Executiiw Vice Chairman can exempt spec~fie contracts, 
mbeantracta.  and purehaw orders rhere  he deems tha t  special cmumstancer 
in the national interest 10 reqmre. 26 Fed. Reg. 6686, 60-1 3 ( b )  11) (19611. 
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(61 The cantractor uili furnish all mformatmn and reports required 
by Executive Order b o .  10925 of Msreh 6. 1961, and by the  rule^, regu- 
lat ions,  and orders of rhe raid Committee, or pursuant thereto, and w l i  
permil aeceii  to his books. records, and accounts by the contracting 
a ~ e n e i .  and the Committee for  n u r ~ o i e i  of m r e s f ~ e a t m  to ascertain . .  
e~mpl lsnee  with such mles, regulations. and orders. 

(;I The contractor will include the provisions of the foregoing para- 
graphs (11 throvgh ( 6 )  in every subcontract or purehale order unleie 
exempted by rules, regulationi, or orders of the President's Committee on 
Equal Employment Opportunity iinued pursuant to . . . Exeevtire 
Order No 10926 of March 6,  1961, 10 tha t  such pmvirioni will be binding 
upon each subcontractor or vendor. The eontractor will take such a e t m  
uifh respect to any subcontract or purehaw order as the contractmg 
agency may direct 8 s  a means of enforemg meh provmion?, m i u d m g  
ianetionr far "an-compliance: Pra t id td ,  houraei,  tha t  ~n the event the 
contractor becomes involved in, o r  13 threatened a i fh ,  litigation with 
B subcor.traetor or rendor as a result of such direction by the eontraet- 
mg ~ g e n c y  the contractor may request the United States t o  enter into 
such l l l igatim t o  protect the interests of the United Sfate?.' 

Among the provisions of the Executive Order with which the 
contractor is required by paragraph ( 4 )  of the clause to comply 
is aection 302. This requires the contractor to file, and cause each 
of his first-tier subcontractors to file, "Compliance Reports" with 
the contracting agency. The reports, which are subject to review 
by the Committee upon itr request, are  to "contain such infarma- 
tian as  to the practices, policies, programs, and employment 
Statistics of the contractor and each subcontractor . , , as the 
Committee may prescribe."q' If the contractor or subcontractor 
has an agreement or understanding with a labor union, the report 
is to include "such information as to  the labor union's . . . 
practices or policies as the Committee may prescribe." If the 
union refuses to supply the contractor with the requisite infor- 
mation, the contractor must certify that the information could not 
be obtained and set forth a h a t  efforts he has made to  obtain the 

Exec Order KO 10926, € 301, 26 Fed Reg 1977 ,1961). For a summary 
of the rules and regulations Issued on July 13, 1961, by the President's Com- 
mittee on E w a i  Employment Opportunity t o  mplsmenl  the Executive Order 
see 30 U.S L Week 2039 (July 18, 1961). The verbatim text i s  set forth 1, 
26 Fed Reg 6685-90 (1961) 

" ' I d  1302(a1  S e e 2 6 F d R e g  658S,Q60-15 (19611. 
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i n f ~ r m a t i o n . ~ ~  If the Committee directs, the contractor can also 
be required to  submit a s  par t  of the  report, a signed statement 
from an official of the labor union stating tha t  the union does not 
discriminate and tha t  it agrees tha t  "recruitment, employment, 
and the terms and conditions of employment under the proposed 
contract shall be in accordance with the purposes and provisions 
of the [executive] order. In the event tha t  the union or representa- 
tive shall refuse to execute such a statement, the Compliance 
Report shall so certify and set forth what efforts have been made 
to secure such a statement."j' 

I t  is readily apparent tha t  the Executive Order 10925 repre- 
sents a different attitude toward discrimination in government 
contracting than did the former orders. The burden is now placed 
on the contractor to  show tha t  he does not d i s ~ r i m i n a t e . ~ ~  Non- 
compliance with the nondiscrimination clauses may result in the 
contract being canceled and the contractor being "blacklisted" 
(placed on a debarred bidders' list).3O in prosecution of the con- 
tractor for the furnishing of false and in such other 
sanctions a8 may be provided "by rule, regulation, or order of the 
President's Committee on Equal Employment Opportunity, or a s  
otherwise provided by Although it threatened termination 
under the contract "defaults" clause in many instances, the Gov- 
ernment Contract Committee did not announce the termination of 
a single contract for  violation of the (old) nondiscrimination 
clause or the blacklisting of any contractor. The introduction of 
specific sanctions against noncomplying contractors into govern- 
ment contracts should certainly strengthen the power of the new 
Committee. There is, af course, no contractual relation between 
the Government and labor unions and, therefore, there is no con- 
tractual sanction against the unions. However, unions may be 
required to  issue statements 8s to  their  nondiscrimination in 
accepting members or be condemned by their silence. Unions tha t  
do not cooperate with the Committee may be the abject af public 
hearings, special reports to  the President, recommendations of 
"remedial action if . . . necessary or appropriate," and wide 
publicity (to "Federal, state or local agenc[ies]") .38 

= I d .  6 3 O l ( b ) .  
"' I d .  0 3 0 2 ( c ) .  
*' Id.  6 302. 

I d .  0 301(6l. A emtractor can only be blacklisted after a hearing by the 
Committee I d .  8 310(b). The contracting agency can termmate the contract 
without prior approval of the Committee. 26 Fed. Reg 6686, B 60-1.24 
,L? , Q \  , loa39 
I" ,  /", , i O " l , .  

Id .  I 5  301(6), 3 1 2 ( c l .  Such action cannot be taken without the prior 
approval of the Committee. 26 Fed. Reg, 6585, 560-1.24 ( b )  (3)  (1961). 
a Id.  S 301(S).  
'I I d .  5 304. 
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Each of the contracting agencies is primarily responaible for 
obtaining compliance with the rules, regulanons and orders of the 
C o m m i t k  with respect to  its contractors, and is t a  cooperate 
with the Committee and "furnish i t  such information as  it may 
require in the peAbmance  of its f u n c t i ~ n s . " ~ ~  The Committee, 
however, may itself investigate or cause to  be investigated by a 
contracting agency or the Department of Labor the employment 
practices of any government contractor or subc~n t rac t a r ,~ '  may 
receive and came t a  be investigated complaints by employees or 
Prospective employees of a government contractor or  subcon- 
tractor,'2 and "may hold such heanngs,  public or private, as the  
Committee may deem adnaable  for  compliance, enforcement, or 
educational purposes."*3 

The Committee is permitted to  imue "United States Govern- 
ment Certificate[sl of l ler i t"  to employers or employees organ- 
izations which are  or may be engaged in work under government 
contracts if the Committee is satisfied that  the practices and 
policies of the emplogera or employee areanizations "conform to 
the p u r p o m  and provisions of [the executive] The 
Committee may provide that  employers or employee organizations 
holding current Certificates of Xeri t  need not furnish compliance 

and the Committee may suspend or revoke Cer- 
tificates of Merit a t  any time for  noncompliance.*e 

111. THE COXPOSITION OF THE COXIIITTEE 

The Government Contract Committee consisted of one repre- 
sentative from the Atomic Energy Commission, the Department of 
Commerce, the Department of Defense, the Department of Labar 
and the General Services Administration, plus ten additional 
members appointed by the President, including a Chairman, a 
Vice Chairman, and an Executive Chairman.i' The Vice President 
of the United States wad designated as the Chairman. The Cam- 
mittee on Equal Employment Opportunity is composed of the 
heads of each of the government agencies represented on the Gov- 

~' Id  8 307. 
" I d  6 309(a).  
' " I d  5 308(b). 
" I d .  8 3 1 0 ( a ) .  
'' Id S 316. 

I d .  S 318. 
" I d  8 317 
'. Exee Order No. 10478, 5 3,  18 Fed. Reg. 4888 (1953), as amended by 

Exec Order Sa. 10182, 18 Fed. Reg. 1814 (18i3) and Exec Order Ro. 10733, 
22 Fed Reg. 8135 11957) 
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ernment Contract Committee, with the addition of the Secretaries 
of the Army, Xavy and Air  Force, the Chairman of the Civil 
Service Commisaion and the Administrator of the National Aera- 
nautics and Space Adminis t ra t i~n , '~  plus an unlimited ndmber of 
additional members "as the President may from time to time 
appoint.'''D The Vice President of the United States is the Chair- 
man of the Committeeso and the Secretary of Labor the Vice 
Chairman.j' Each agency head other than the Secretary of Labor 
"may designate an alternate to repregent him in his absence."e2 
The Secretary of Labor has "general supervision and direction 
of the work of the Committee and of the execution and imple- 
mentation of the policies and purposes of [the executive] 
An Executive Vice Chairman. desienated bv the President. is .~ "~ 
primarily responsible for carrying aut the functions of the Com- 
mittee between meetings!* 

IT'. SL'?.lXARY 

Executive Order 10925 is aimed a t  ending discrimination in 
employment practice8 of the Government and of its contractors 
and subcontractors. The powers of the newly-established Com- 
mittee an Equal Employment Opportunity a re  substantially the 
same as its predecessor committee in the field of government em- 
ployment practices. However, the powers of the Committee have 
been "beefed-up" with regard to employment policies and practices 
of government contractors and subcontractors. The Committee has 
been given the power to investigate discriminatory policies and 
practices of labor unions, even to the extent of requiring the con- 
tractor to  obtain statements from union representatives. The 
Committee has been given the power to impose sanctions on eon- 
tractors in the erent of noncompliance and many of these sanctions 
are incorporated in the nondiscrimination clause in the contract. 
The Chairman of the Committee, the Vice President of the United 
States, has declared tha t  the Committee meant "business" and 

'' Exec Order No. 10925. 6 102(b) ( e ) ,  26 Fed. Reg. 1977 (1961). 
Is I d .  S 1 0 2 ( d ) .  
- I d .  5 1 0 2 ( a ) .  

I d .  D 1 0 2 ( b ) .  
'"id. 6 102(e ) .  

I d .  8 102(b). 

'* I d .  S 1 0 2 ( e ) .  See 26 Fed. Reg. 6 5 8 5 ,  B B  60-1.3-1.6, 60-1.20-1.31, 60-1.41, 
60-1.43, 60-1.61-1.63 (1961) 
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xould not hesitate to bring about the "long overdue" elimination 
of discrimination,sa 

GILBERT J. GISSBERG* 

Flrst Ileetlng'. President's Conimitteo on Equel Employment Oppor- 
tunity,  April 11, 1961. . Captain, JAGC. r S. Army;  Member of Faculty, The Judge Advocate 
Genersl's School. E. S. Army, Chsrlorrew>lie, 7's.; A.W. LLaw), 1955, J D ,  
1851, University of Chicago; Member of the Bars of  Il l inaii  and the U S. 
Court of Military Appisali. 



FOREIGN MILITARY LAW NOTES 
T H E  MILITARY LEGAL SYSTEMS OF SOUTHEAST ASIA* 

I. LEGAL ORGANIZ.4TION IN THE ARMED FORCES 
OF THE PHILIPPINES** 

BY COLONEL CLARO C. GLORIA*** 

The Judge Advocate General's Service of the Philippines was 
created pursuant to See. 2 5 ( a )  in conjunction with Sec. 2 5 ( c )  of 
the National Defense Act, as  amended. In  its almost 25 years of 
existence i t  has grown in stature, with i ts  functions reaching into 
the highest levels of the government. The simple explanation for  
its Frowth lies in the growth of the Armed Farces of the Philip- 
pines itself. Other important considerations arise from the inter- 
national commitments of the Philippines, as  dictated by treaties 
and agreements in which the military play B major role. The 
increasing dependence of the go\'ernment on the Armed Forces 
in both military and non-military activities has brought about 
a corresponding addition to the complexity and frequency of legal 
problems requiring the professional services of judge advocate 
officers. 

The Judge Advocate General's Service plays an important role 
in the life of the Armed Forces of the Philippines, especially in a n  
age where the rule of law in international relations and in the 
solution of international problems, is fast  gaining adherence. 
This points to the etw- present need of revitalizing the Judge 
Advocate General's Service. I t  must be taken into account in this 
regard that  the career officers of the Judge Advocate General's 
Service are, by and large, capable of performing various fune. 
tions outside of the legal profession. In  their functions as either 
experts on legal matters or as representatives of the Armed Forces, 
they are able to exert their unique influence. In  the role of experts, 
the judge advocate officers are contributing to the military process 
special skills or knowledge not otherwise available. This may 
consist of infarmatian, analysis and interpretation. As experts 

is tho third in B $e&% of articles to be pvblinhed periodically in 
aw Low Review dealing with the military legal ayefern9 oi various 

foreign countries. Those a r t ides  ireviauaiy pubiiihed in thla aeries are: 
(1) Mortis, Tho Administrvtim of Jvstice Wtthin the Armed Pomes of the 
G e m o n  Fsdrrol Repubbc. Mil .  L. Rev,  January 1868, p 1; snd  ( 2 )  Hollies, 
Canadian Md;tov  Law, July 1861, p. 68.  

* * T h e  opinions and coneiuiioni presented herein are those o i  the author 
and do not naeersarily represent the views of The Judge Advocate General's 
Sehaal or any other governmental a ~ e n e y  or any agency of the Republie of 
The Philippines. 

'**Deputy Judge Advocate General, Armed Foretn of the Philippines: 
A B ,  B.S.E.. LL B.: LL.II1, Indiana University and Harvard University; 
Author. Philippine Military Law Annotated (1856). 
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their position is chiefly advisory. They are  in the pamtion of being 
consulted as to their i i e w s  and recommendations on a regular 
basis In  the role of a representative of the Armed Forces, on 
the other hand, the essential contribution of judge adrocate 
officers to the military process is both expert knowledge and rep- 
resentation of inter-service i n t e r e i s  and responsibilities. When- 
ever they are  granted representation in a military or joint mili- 
tary-civilian conference dealing with problems of national inter- 
est, they ahare responsibility for the decisions reached. In effect 
they participate as  members of a cooperative enterprise in which 
they have a recognized authority. This important phase of the 
function arising from the growth, importance and prestige of the 
service warrants  the elevation of ranks of certain judge advocate 
positions and the strengthening of the legal staffs in various 
commands. 

As a consequence of the present Setup and the peculiar function 
of the judge adrocate officers, it has become a pattern for moat of 
them assigned in the General Headquarters of the Armed Forces 
of the Philippines, in the four major services, and in the Military 
Areas and Philippine Constabulary Zones, and other major com- 
mands, to appear before the civil courts in behalf of the Armed 
Forces of the Philippines or military personnel, perform military 
court duties as law member, the judge advocate or defense counsel, 
or sit in important conferences, either military or civil. These 
duties are  apar t  and distinct from the normal function of judge 
advocate officers as staff officers of major service or unit 
commanders. 

A MAJOR F r S C T I O V S  OF T H E  DIFFERELT BRANCHES 
OF T H E  ICDGE ADVOCATE GEVERAL'S  OFFICE 

1. The J u d g e  Adnoeate  General .  The Judge Advocate General is 
the Chief Law Officer of the Xilitary Establishment and the Chief 
Legal Adviser of the Department of Sational Defense. In view 
of his position his office is located a t  the General Headquartera of 
the Armed Forces of the Philippines in Camp Murphy, Quezon 
C i t s  He supervises the system of military justice throughout the 
Armed Forces, and assists in the resolution of all applications for 
amnesty under rarioua proclamations of the President of the 
Philippines. 

In  addition, The JudFe Advocate General ia charged with:  
a. Furnishing professional legal assistance t o  Armed Farces 

of the Philippines personnel in cases pending before the appellate 
civil courts (Supreme Court or Court of Appeals), a8 well 88 
before the inferior courts in case8 involving personnel of General 
Headquarters and units directly under i t .  
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b. Rendering legal advice and assistance to the Chief of Staff 
and the Secretary of Xational Defense on matters concerning 
Armed Forces plans and policies, the interpretation of laws and 
regulations of general application to the Armed Farces, the draft- 
ing and legal sufficiency of bills, executive orders, and contracts 
as may be required by the Armed Forces, and the legal status 
(appointment, promotion, pay and allowances, line of duty deter- 
minations, and retirement) of military personnel in Separate units 
directly under General Headquarters. 

c. Supervising appellate review required by Article of War  
60 and SJA reviews required by Article of War  46. 

d. Statutory functions pertaining to the settlement of the 
estates of deceased military personnel and the distribution of 
certain benefits incident to death ir. the military service. 

e. Technical supervision, professional guidance, and training 
of all staff judge advocates, including the publication of The 
Digests of Opinions of TJAG, the Bulletin of TJAG, the Judge 
Advocate General's Service Chronicle and other military law 
periodicals; maintaining records of courts-martial and inter- 
national military agreements and related documents; and main- 
taining the military law library. 

2. Deputy Judge Advocate General. The Deputy Judge Advocate 
General assists in the discharge of the duties of The Judge Adva- 
cate General and, in his absence, performs his functions; plans, 
directs, and helps establish the policies of the office; reviews and 
supervises the preparation of statistical reports ;  determines and 
reports, af ter  an analysis of compiled data, unsatisfactory can- 
ditions in the field; and coordinates and screens the work of the 
branches under his functional supervision. 

3.  Exeeutiwe Oificer. The Executive Officer assists the Deputy 
Judge Advocate General in the discharge of his duties and, in his 
absence, performs his functions. He prepares general directives 
and recommendations to the field concerning the administration of 
military law; advises an matters to  improve administration and 
organizational procedures; initiates and enforces measures for the 
internal safeguarding of military information, classified dacu- 
ments and materials: and coordinates and acreens the  work of the 
branches under his functional supervision. 

4. Administrative Branch. This branch enunciates policies for  
the efficient and orderly administration of the office; studies 
and prepares plans for  administratire procedures; maintains and 
safeguards all records of the office; gives instructions to and takes 
care of the asaignment and, or reassignment of officers, enlisted 
men, civilian employees asaigned to the office: renders reports 
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required by superior authority; processes cases fa r  assignment t o  
branches or sections concerned and assists in the coordination of 
their work: takes charge a i  the procurement, care and distribution 
of the supplies and equipment of the office; performs office and 
service functions; codifies and 'compiles all laws and regulations 
affecting the Armed Forces of the Philippines; and takes charge 
of the publication 2nd distribution of office publications. The 
Personnel Section of this branch handles all matters pertaining 
to the assignment, reassignment, appointment, pay, promotion, 
and transfer af military and civilian personnel; enunciates poli- 
cies for the efficient and orderly administration of the office: gives 
instructions to officers, enlisted men and civilian employees 
assigned to the office in connection with their duties: and prepares 
reports required by superior authority. 

5 .  Military Adairs Branch. This branch renders legal advice 
to The Judge Advocate General on matters concerning Armed 
Forces organization, line af duty status of military personnel, 
pay and allowances, retirements, promotions, discharges, leaves, 
etc. : contracts and biddines: miscellaneous matters and legal suffi- 
ciency of drafts of regulations, circulars, memorandums, staff 
studies, e tc . ;  preparation and or legal sufficiency of draf ts  of 
Executive Orders. 

a.  Legal Opinions Section. Prepares legal opinions on ap- 
pointments, enlistments, pay and allowances, status, promotions, 
discharge, retirements, separation, discipline and administration 
of military and civilian personnel of the Armed Farces of the 
Philippines, and on interpretation of laws and regulations not 
specifically allotted to the other branches of The Judge Advocate 
General's Ofice. 

b. Contracts, Bids, e t e .  Section. Handles all matters concern- 
ing public bidding, and prepares drafts or passes on the legal 
sufficiency of contracts, wherein the Armed Forces of the Philip- 
pines is a party. 

e. Legislatiw and Replations Section. Prepares and reviews 
drafts of bills, reports, orders, circulars, regulations and memo- 
randa of the Armed Forces. 

d. Administrative Boards Section. Reviews proceedings of 
Line of Duty Status Boards, Loyalty Status Boards, Aecount- 
ability and Irregularity Boards, and other investigation and fact- 
finding boards. 

6.  Xilitary Justice Branch. This branch supervises and admin- 
isters the system of military justice for  the entire Armed Force  
of the Philippines. All records af trial af the three c l ~ s s e s  
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of courts-martial are examined and passed upon for their  legal 
sufficiency and for recommendation of such appropriate action 
and, if found to be complete and accurate, disposed of pursuant 
to Article of War 34. It,  likewise, passes upon records of investiga- 
tion by Courts of Inquiry, the Inspector General's Service, and 
boards appointed by the Chief of Staff and renders opinions 
thereon. This branch also renders advice an legal problems grow- 
ing out of the administration, control, discipline, status, civil 
relation and activities of the personnel of the military establish- 
ment, and the  legal phases af military discipline. I t  acta on applica- 
tions for amnesty and makes recommendations, answers corre- 
spondence, and renders written and/or verbal opinions on matters 
of clemency, discharges, court-martial jurisdiction and all ques- 
tions pertaining to the Articles of War and the Manual for Courta- 
Martial. I t  also conducts lectures on military law and eourts- 
martial procedures to officers and men of the different units of the 
Armed Forces, when officially directed or when so requested. 

a ,  Staff Judge Advocate Section. Reviews and examines every 
record of tr ial  by general court-martial or record of tr ial  by 
special court-martial, in which a bad conduct discharge has not 
been adjudged, before action of the convening authority is taken 
an the c a m  Under the  45th Article of War,  a commanding officer 
vested with court-martial jurisdiction who has no staff judge 
advocate (or if he has one but cannot act  a s  such because of illness 
or legal disqualification), may refer the record of tr ial  in any case 
to The Judge Advocate General for review and recommendation 
before he acts thereon. The proper review of the case is under- 
taken by this section. 

b. Miscellaneous and Examination Section: 
(1) Handles all matters of miscellaneous nature relating 

to the proper and orderly administration of military justice. 
(2)  Makes recommendation of clemency after examination 

of all evidence and papers of a case; makes appropriate reply to 
all inquiries concerning the status and rights of persons tried 
or triable by courts-martial. 

( 3 )  Prepares opinions and correspondence in regard to  
dismissal, reclassification, resignation, charges, punishment and 
discipline in eases pending before courts-martial, military boards 
or commissions. 

( 4 )  Recommends legislation and reviews proposed legis- 
lation relating to the administration of military justice, Armed 
Forces Regulations, Manual for Courts-Martial and matters relat- 
ing thereto. 
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( 5 )  Prepares forms of specifications not covered in the 
Manual for  Courts-llartial. 

(6 )  Furnishes advice in connection with court-martlal 
cases and answers inquiries in connection thereto. 

( I )  Handles matters of special importance referred to 
The Judge Advocate General by higher officers or by officers in 
the field. 

(8) Maintains records and Statistical data relative to trial8 
by general court-martial, and, based upon Studies thereof, recom- 
mends adoption of policies designed t o  give optimum efficiency 
in the administration of military justice. 

(9 )  Studies, renders opinions and makes recommendationa 
on all matters relating t o  the  juriadirtion of courts-martial and all 
questions arising under Article of War 106. 

(10) Examines the legal sufficiency of all records of trial 
by general court-martial, except those cases wherein the sentences 
as finally approved by the reviewing authority include: (1) death, 
( 2 )  dismissal, dishonorable discharge or had conduct discharge 
not suspended, or ( 3 )  penitentiary confinement unless the sen- 
tence to dishonorable discharge or penitentiary confinement is 
hased entirely upon pleas of guilty. 

(11) Places the stamp of final approval on a11 records 
determined t o  be legally sufficient, recommends them filing and 
makes final disposition of all such records pursuant to Article of 
War 34 and Section 8 7 ( c ) ,  Jlanual far Courts-Martial. 

c .  Aninestzj Section. Conducts investigations in matters of 
application for amnesty under various proclamations of the Presi- 
dent of the Philippines; deputizes boards of officers to conduct 
investigation; reviewe. applications far  benefits under i t ;  prepares 
legal opinions on questions bearing on amnesty; prepares resolu- 
tions for the Armed Farces of the Philippines Amnesty Commis- 
sion; iSweS subpoenas to witnesses; keeps records of applicants 
for amnesty conducted before the Commission; and performs such 
other duties which may aid the Commission in the expeditious 
discharge of its functions. 

7. Claims Branch. The Judge Adrocate General exercises his 
function as administrator of certain estates under Republic 
Act No. 136 through this branch which receives, adjudicates and 
settles claims, and administers the monies of minors deposited 
with The Judge Advocate General consistent with the probate 
iurisdietion canfersed on him by the  ahowmentioned law. The 
functions of this branch have been enlarged in the matters of 
adjudication of death gratuities and accrued and unpaid dis- 
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ability pensions of armed forces personnel under Republic Act 
610; the adjudication of accrued and separation gratuities under 
Republic Act 340: the adjudication of financial relief pursuant to 
Department Order 89: and the adjudication of back pay benefits 
under Republic Act 304, as amended. This branch also undertakes 
the reception, filing, processing, and assertion of claims of de- 
ceased members of the Philippine Scouts and/or their survivors 
under United States Public Law 85-217. In  addition, it likewise 
prepares legal opinions on matters regarding benefits under vari- 
ous acts of the legislature, the Government Service Insurance 
System, the Armed Forces of the Philippines Mutual Benefit Sys- 
tem, and other benefits due members of the Armed Forces. Finally, 
thid branch has been designated as the legal division of the Vet- 
erans Back Pay  Commission, and all legal problems of the Com- 
mission and its Army Screening Board are referred to i t  for  legal 
opinion. 

8. Legal  Seraiees Branch. This branch, and the Professional 
Service Section thereof, is primarily charged with the rendering of 
legal assistance t o  the Department of National Defense and the 
Armed Forces of the Philippines. I t  represents the Secretary of 
National Defense and the Chief of Staff in cases before the courts 
and/or  administrative bodies; i t  acts as legal counsel or legal 
adviser to service personnel with cases pending in courts and/or  
other government agencies; i t  assists in the prosecution or  in the 
defense of military personnel facing charges before the civil 
Courts, and coordinates and supervises all actions, legal or equit- 
able, where the Department of Sational Defense or the Armed 
Forces of the Philippines is the interested party. 

9. Board of Review. The Board of Review was created by The 
Judge Advocate General pursuant to Article of War 50 to review 
recards of trial in which there have been adjudged a sentence 
requiring approval or confirmation by the President and those 
with diahonarable discharge in c a m  of enlisted personnel. 

10. Speeinl Assistants t o  The Judge  Advocate General. The 
Special Assistants to The Judge Advocate General review cases 
under Article of V a r  45 of general courts-martial requiring Board 
of Review action under Article of War 60 and review opinions of 
the Board of Review for concurrence or dissent of The Judge 
Advocate General. In  addition, this section is charged with editing 
the BULL-JAG and performing such lepsl research and work or 
study for, and or special assignments by, The Judge Advocate 
General, the Deputy Judge Advocate General, the  Executive Offi- 
cer, and the Chief of Staff of the Armed Forces of the Philippines. 
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B. JCDGE ADVOCATES OF MAJOR SERVICES 

In  addition to duties a t  General Headquarters, judge advocate 
afficera are  assigned to the different major services of the Armed 
Forces of the Philippines, namely: Philippine Army, Philippine 
Navy, Philippine Air Force, and Philippine Constabulary. Each 
of these services js under the command of a general officer who is 
authorized to appoint courts-martial. Consequently, the assign- 
ment of judge advocate officer8 in every major service is indis- 
pensable. As many as  twenty judge advocates are performing 
legal work in every major service. These officers are directly re- 
sponsible to The Judge Advocate General of the Armed Forces of 
the Philippines in the performance of their duties as they belong 
to one common service, the Judge Advocate General's Service, of 
which The Judge Advocate General himself is the chief, 

C .  THE PHILIPPIKE CODE 
The military code of the United States produced a salutary 

effect in the system of military j u t i c e  in the Philippines. In  fact, 
the first military la\\- enacted by the National Assembly of the 
Philippines (Commonwealth Act No. 4 0 8 ) ,  approved on Septem- 
ber 14, 1938, and consisting of one hundred and twenty articles, 
is essentialiy American. It is a counterpart of the American 
Articles of War of 1 9 2 8 .  The only difference ia  the omission of 
the American article (Article of War 28) referring to certain 
acts constituting desertion, in the Philippine Articles of War. In  
implementation of Commonwealth Act No. 408 and pursuant to 
the authority veated in the President of the Commonwealth of the 
Philippines by Article 37 thereof, Executive Order Xo, 178, dated 
December 17, 1938, was promulgated, prescribing the rules of 
procedure, including modes of proof in cams before court-martial, 
courts of inquiry, military commissions, and other military tri- 
bunals in the Arms of the Philippines. These rules are designated 
as the Manual for Courts-Martial, Philippine Army. 

At present Commonwealth Act No. 408, as recently amended by 
Republic Act S o .  2 4 2  and further amended by Republic .4ct No. 
516, ia still the organic law of the Armed Forces of the Philippines. 
The influence of the American code is still predominant. The 
Armed Farces of the Philippines are patterned after the United 
States Armr ,  and i t  is to be expected that  the Philippine court- 
martial isstem is similar to that of the United States. But being 
in its earls stage, i t  cannot escape from various defects, which, 
in one way or another, seriously impede the speedv administration 
of miiitary justice. 
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D. CONCLUSION 

We are in a world harassed by conflicting ideologies and political 
intrigues. In our efforts to preserve our inalienable rights we look 
upon the military as one of the bulwarks of our national security. 
I t  has thus become one of the most important missions of the  Re- 
public of the Philippines to maintain its Armed Forces in the high- 
est possible standard based upon a reasonable but firm discipline. 

Along with this precept, it  has been found tha t  the  military 
court-martial system is an  effective instrumentality in attaining 
the essential objective of discipline. Consequently, in tha t  system 
the Philippines has placed its trust ,  

159 



11. THE MILITARY LEGAL SYSTEM OF THE 
REPUBLIC OF CHISA* 

BY XAJOR GEKERAL LEE PING-CHAI" 

A. ISTRODUCTI04"'* 

The concept of military law has both a broad and a narrow 
sense. Military law in its narrow sense is the law governing the 
.4rmed Forces; it denotes "The Penal Law for the Armed Forces" 
and other special penal enactments. In its broad sense i t  implies 
any 1s.w~ or regulation8 employed in cases involving either a mili- 
tary person or a non-military person who must be tried by a mili- 
tary tribunal. Military law operates to maintain military disci- 
pline and increase military potential. 

Chinese military l a x  has a long history. I t  can be traced back 
four thousand six hundred rears to the time when Hwang-ti 
waged war with Chi-yu a t  the battle of Cho Lo, and issued his first 
regulations. In order to carry out military orders he created a 
Chinese military l a y  which, under the ancient system, was only 
a system of military regulations. The period af military regula- 
tions lasted a rery long time, and, until the establishment of the 
Republic of China, provided a traditional base. The new govern- 
ment promulgated the "Army Criminal Regulation," "Savy Crimi- 
nal Regulation" and "Army Judgment Procedure" which pro- 
hibited military superiors from punishing criminals as they pleased 
and provided that judgments must be based only on legal faunda- 
tions. In this way the modern military law aystem superseded the 
ancient military regulations. 
In 1929 the "Penal Law for the Armed Forces" was effective 

and in force. There followed in 1930 the "Trial Law for the Armed 
Forces;" in 1942 the "Brief Regulations for Trials for War-time 
Armed Forces;" in 1947 the "Method for Handling Xilitary Law 
Cases;'' in 1949 the "Statute of Limitations for Military Trials;" 
in 1950 the "War-time Militarv L a w "  and in 1951 the "Supple- 

. The opinlonr and c o n c l u ~ i m s  prebenred herein 8.w those of the author 
and do nor mecersarlly reprerent the ~ i e w i  of The Judge Advocate General's 
School or  any other governmenial agency 01 any agency of the Republic af 
China 

" *  A a m t s n t  Judge Advocate General. Chinere Armed Farces, X m s t r y  of 
Uafional Defense. Republic a i  China. LL B ,  1933, College af Commerce and 
L a r .  Xatlanal Pelping Unriermty: Author, Military Trial Piaeedure and 
The Service. 

The author s r d  the Yilifory Law Rei i rw  gratefully acknoaledge the 
S L I Y I C ~ S  of 4ustin J Gerber, Majol, JAGC. U S. Army, far  hm am$tance 
in translating this ~ r t i e l o  from Chinese and I" helping ta prepare It for pub- 
heation. h j o r  Gerber IS currently assigned t o  the LIS Military Artaehe'a 
Office II the Replblic a i  China 

* - *  
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mentary Method for Hearing Criminal Cases by Military Or- 
ganizations." This new method divided the jurisdiction between 
judges and procurators and instituted a public defender system. 
With the enactment in 1963 of t h e  "Method for  Selecting Lawyers 
in Criminal Cases Tried by Military Organizations," the military 
legal system of China was completed. 

A "Yilitary Trial Law" was promulgated in 1956 with a view 
to meeting new circumstances. I t  adopted a n  appellate system 
and unified all the regulations concerning military trials. It was 
similar in scope ta  the United States Uniform Code of Military 
Justice which became effective in 1951. 

B. X I L I T A R Y  LEGAL SYSTEM 

In Chinese military law, the military trial organization is divided 
into three levels with provisions for  preliminary and appellate 
trial procedure. This is known as  the three-level, two-trial system. 

1. Definition of the  Military Trial Organization (MTO) 
A Military Trial Organization is defined 88 any organization 

which has the right ta establish courts-martial to exercise mili- 
tary judgment. The military trial system is classified into three 
levels : 

a. The Lower Military Trial Organization which comprises 
par t  of the following organizations: 

(1) Army Headquarters 
(2)  Divisional Headquartera 
( 3 )  Independent Brigade Headquarters 
(4) Naval and Air Force Military District Headquarters 
( 5 )  Military organizations an an identical level with those 

listed in the foregoing four  items. The defense command and 
fortress headquarters organized with judge advocate arganiza- 
tions belong to this category. 

( 6 )  Hsien (county) governments or other organizations 
of equal level which have been approved or a r e  authorized by the 
Supreme Military Trial Organization to hold military trials dur- 
ing war  time, 

b. The Higher Military Trial Organization which comprises 
par t  of the fallowing: 

(1) General Headquarters of the Army. S a v y  and Air 
Force or other military organizations of equal level. The Head- 
quarters Combined Services Force or the Taiwan Defense Com- 
mand belongs ta  this category. 

(2) In war time, the supreme command of the local peace 
preservation armed units of a province or a n  equal administrative 
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district that  has been approved or authorized to hold military 
trials by the Supreme Military Trial Organization. Provincial 
Garrison Command Headquarters belong under this category. 

e. The Ministry of Sational Defense is the Supreme Military 
Trial Organization. This Central Supreme Military Organization 
exercises the highest jurisdiction. 

2. The Dinision of Jurisdiction of the Military Trial Organiza- 
tion 

The various Military Trial Organizations have jurisdiction for 
the original trial of criminal cases involving military personnel on 
active duty;  provided, however, that  only the Supreme Military 
Trial Organization has jurisdiction for the original trial of crimi- 
nal case8 involving general officers and their equivalents. Civilian 
officers of rank equal to generals and military personnel not on 
active duty hut whose former rank was general are  likewise sub- 
ject only t o  the jurisdiction of the Supreme Military Trial Or- 
ganization. In criminal cases involving military personnel not on 
active duty but who are  to be tried by court-martial, primary 
jurisdiction rests with the MTO a t  the site of the crime, or where 
the accused resides or where he was found. 

In cases involving joint offenders and over which several Mili- 
tary Trial Organizations have concurrent jurisdiction the prin- 
ciple of combined Jurisdiction instead of separate jurisdiction is 
utilized in order to avoid an unbalanced judgment. Jurisdiction in 
such cases is determined in one of the following three ways: 

a. Where two organizations of unequal levels have concurrent 
jurisdiction over a criminal case, the jurisdiction thereof shall 
be assumed by the superior Military Trial Organization. 

h. Where two  organizations of equal level have concurrent 
jurisdiction over a criminal case, jurisdiction will continue in the 
one that first assumed Jurisdiction. Where a ca8e is simultaneously 
assumed by several organizations and ultimate jurisdiction over 
i t  cannot be decided through mutual agreement, the issue must be 
submitted to their common superior Military Trial Organization 
far  its final determination. 

c. Where active duty military personnel and nan-active mili- 
tary personnel are jointly accused, the MTO that  has jurisdiction 
over the military peraonnel an active duty assumes complete juris- 
diction over the case. 

3.  The Organization of Courts-.Martiol 
The MTO executes the national power of punishment and selects 

several military Judges ta  organize courts-martial. Courts-martial 
are classified into t n a l  courts, appellate court and extraordinary 
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trial court as  folioas:  
a. Trial court is a court-martial of the first instance. I t  can 

be fur ther  classified into three kinds: 
(1) Summary trial court which consists of only one judge 

sitting in a trial. 
(2 )  Common trial court which consists of three judges 

jointly sitting in a trial. 
(3) Superior trial court which consists of five judges 

jointly sitting in a trial. 
A11 the l l l l i tary Trial Organizations may organize sum- 

mary and common trial courts, provided, however, that  the lower 
l l i l i tary Trial Organization has the approval or authorization of 
the Supreme Military Trial Organization to hold military trials. 
Hsien (county) Government 01 other organizations of equal level 
have the power to organize summary trial courts only. 

Superior trial courts shall be organized by the Ministry of 
National Defense, provided, however, that a higher Military Trial 
Organization duly authorized may also organize the same to t ry  
cased involving general officers and their equivalents. 

The position of a judge for a trial court may be Riled by a 
military judge or by a regular military officer. The judge of a 
summary trial court shall be a judge advocate and shall perfarm 
the function of a presiding judge. The asBignment of judges for 
a court  that jointly sits in a trial shall be determined according 
to the following: (1) judge advocates are  assigned in the case of 
military personnel an active duty who have violated the Criminal 
Code or  its special maeimtnls, and also In the case of mllitary 
personnel who are not on active duty, and prisoners-of-war or sur- 
rendered enemy troops who have committed an offense subject to 
military t r ia l ;  and ( 2 )  judge advocates and military officers who 
possess a technical knowledge which might be involved in the 
facts of a particular case a r e  appointed jointly to conduct a trial 
when an offense of the Penal Law for the Armed Forces or i ts  
special enactments has been committed by military personnel on 
active duty. However, the number of the military officers shall not 
exceed one half of the total members of the said court. 

The presiding judge of the court that  jointly sits in a joint 
trial shall be either a judge advocate of seniority or a military 
officer of high rank whose rank shall not be lower than that  of 
the accused. 

b. An appellate court-martial i s  a court-martial of second 
instance. I t  can be fur ther  classified &s follows: 

(1) A common appellate court which consists of three 
judge8, jointly Bitting, of whom no less than two must have 
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"selected appointment" rank, i.e., selected by the President of the 
Republic af China. 

( 2 )  A superior appellate court which consists of five judges 
jointly sitting, all of whom must have "selected appointment rank." 

Common appellate courts may be organized by approved 
higher Military Trial Organizations and the Supreme Military 
Trial Organization. A superior appellate court may be organized 
only by the Supreme Xilitary Trial Organization. During war 
time the Supreme Military Trial Organization may establish 
branch appellate courta-martial in a \var-zone. 

Appellate courts shall be composed of judge advocates pro- 
vided, however, that  in holding a Ti-Shen proceeding ( i  e., similar 
to a habeas corpus proceeding) or a trial a t  the place where the 
accused is located, if the case concerns military personnel on active 
duty who have violated the Penal Code for the Army, Xavy and 
Air Force or ita special enactments, such proceeding shall include 
judge advocates and military officers. 

c. An extraordinary trial court-martial is a court-martial for 
trials of the character deacribed in section 5 ( h ) ,  infra. It shall be 
organized by the Supreme Military Trial Organization and shall 
consist of five judges with "selected appointment" rank. 

4. Jurisdiction o i Cou.rts-.hla,tial 
a. The summary trial court has jurisdiction over (1) enlisted 

men, other than SCO's, and their equivalents who have committed 
crimes not punishable by life imprisonment or the death penalty; 
and ( 2 )  nan-commiasianed officers or company grade officers and 
their equivalents who h a l e  committed crimes punishable by a 
term of imprisonment not exceeding five years. 

b. The common trial court has jurisdiction over (1) enlisted 
men. other than SCO's, and their equivalents who have committed 
crimes puniahable by life imprisonment or the death penalty: (2) 
nan-commissioned officer8 or company grade officers and their 
equiLalenta who hare  committed crimes punishable by a term of 
imprisonment exceeding f i r e  years; and ( 3 )  field grade officers 
and their equivalents who h a w  committed crimes. 

c. The superior trial court haa jurisdiction over criminal 
cases involving general officers and those of equivalent rank. 

The ~ u r i s d i c t m  of courts-martial oyer criminal cases in- 
iolving enlisted military personnel not on active duty is the  Same 
as that  applied to enlisted men on active duty. The jurisdiction of 
courts-martial over civil servants is determined by their rank in 
proportion to military rank. Jurisdiction over commissioned and 
non-commissioned officers who are not on active duty is determined 
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by their original military rank. Jurisdiction over prisoners of w a r  
and surrendered enemy troops is the same as in the cam of en- 
listed men. 

d. The common appellate court r e v i e w  the trial judgments 
af the following cases: 

(1) Enlisted men and their equivalents who have been 
sentenced to B punishment less than life imprisonment. 

(2)  Son-commissioned officers and company grade officers 
or their equivalents who hare  been sentenced to a punishment lesa 
than a definite te rm of imprisonment. 

( 3 )  Field grade officers and their equivalents who have 
been sentenced to a te rm of imprisonment not exceeding seven 
years. 

(4)  Officers and enlisted men who have been informed of 
a judgment of "not guilty," "exempt from prosecution," "punish- 
ment remitted" or ''case not ta be prosecuted" by a court-martial. 

e. The superior appellate court-martial reviews cases other 
than those set forih in the paragraph above. 

The common appellate courts of the higher Military Trial 
Organization review trial judgments rendered by its subordinate 
lower Military Trial Organizatian8. The common appellate court 
of the Supreme Military Trial Organization reviews trial judg- 
ments rendered by the higher Military Trial Organizations. 

f .  The extraordinary trial court adjudicates ca8es in which 
the final judgments of lower courts have been found to be con- 
t r a r y  io  law. 

5. The Spirit of the Esisting Militaru Legal System 
a. Miiitaru Procurators 

Each Jlilitary Trial Organization has its military procur- 
ator. The military procurator, under the guidance and supervision 
of his superior military commanding officers, prosecutes, in the 
name of the state, those military personnel on active duty who are 
alleged to have committed certain crimes. A ruling not to prosecute 
shall be made by a military procurstor where evidence of a crime 
having been committed is insufficient. 

b. Independent Court-,Martial Svstem 
A court-martial must independently perform its functions 

of trial f ree  f rom any interference whatsoever. Judgments of 
courts-martial must be approved by the superior officer of the 
MTO concerned. However, judgments by the Superior Appellate 
Court of the Supreme MTO must be submitted t o  the President f o r  
approval. If, in considering the ease, the approving authority is 
dissatisfied with a judgment, he may submit i t  for  appellate re- 
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view, but no application may be made for fur ther  review of a 
judgment h) the appellate court 

c. Right t o  Counsel 
K i t h  a view to protecting the interests of an accused, the 

Law of Xilitary Trial-expressly provides that  an accused has  the 
right to choose his own advocate. His immediate superior, stato- 
tory agent. spouse, blood relatives or collateral relatives within 
third degree of kindred or a famils head or member may inde- 
pendently choose an advocate for the accused. An accused shall 
not choose more than two advocates. 

!There the minimum punishment for the accused's crime 
exceeds a five-year term of imprisonment and no advocate has 
been chosen by him, the presiding judpe shall appoint a public 
defender for him. A spouse, blood relative or collateral relative 
within third degree of kindred, a family head or member, or statu- 
tory agent of the accused may requeat the court to allow him to 
serve 8s an assistant and in that  capacity present his opinion to 
the court on the date set for trial. 

d O p e n  Tf ia l s  
.i court-martial must perform ita functions openly, except 

in cases inrolnng secrets of national defense and cases concern- 
ing military honors. The procurator and the accused are on the 
same level: each can attack and defend The judge shall serve as 
an independent third party and render his Judgment on the basis 
of the arguments. No coercmn, unlawful influence, or unlawful 
inducement may be used when questioning an accused. An open 
trial serves t o  seek out the t ruth and is conducive to the rendering 
of a fair  judgment. 

e .  Appellate Reaiez.: 
Formerly there was only a one-trial system, hut today 

there is a right to appeal the Judgment of the trial court. The 
judgments of c a m  submitted for appellate review must be ren- 
dered thoroughly in writing. If facta involved are  not clear, the 
case may be sent back for re-trial, and. when necessary, a Ti-rhen 
proceeding (h, mrnilar to a habeaa corpus proceeding), or a 
trial a t  a place n h e r e  the accused 1s located, may be held. This is 
one of the most important impiorementa in Chinese military law 

An exception is an abjection upon a matter of law to a 
ruling made by the court This is a new provision for the benefit of 
the accused. 

f .  E i c c p t i o n s  t o  Rvli i igs  

g.  .Vex Trials 
After a Judgment of "guilty" has become final, an applica- 

166 IC0 ? l m B  



LAW OF SOUTHEAST ASIA 

tion for a retrial may be made for the benefit of the person sen- 
tenced if there are new facts or newly discovered evidence. Such 
application may be made by the military procurator of the original 
YTO, the person sentenced, or the immediate superior, statutory 
agent, or S P O U S ~  of the person sentenced. If the sentenced person 
is deceased or in a State of mental disorder, his spouse, lineal blood 
relatives, collateral blood relatives within third degree of kindred, 
matrimonial relatives within the second degree, or head of his 
family or member thereof may make an application for retrial. If 
a n  application far retrial is meritorious, a ruling for retrial is 
granted. If not meritorious, the application is dismissed by a 
r u I i n g . 

h. Extraordinaw Trials 
Where i t  is discovered after judgment has became final 

that  the trial was conducted contrary to law, the military pra- 
curator concerned may prepare a written statement for the Chief 
Military Procurator of the Supreme Military Trial Organization, 
and the latter may convene an extraordinary trial in which any 
Part  of the judgment contrary to law shall be nullified. In case the 
original judgment was advantagequs to the accused, no heavier 
punishment can be imposed; on the other hand, if the original 
judgment was disadvantageous to the accused, a new judgment 
shall be granted. The operation of the extraordinary trial unifies 
the various viewpoints of law and protects the rights of an 
accused. 

6. The Organization Outlines of  Militarv Law Cnits 
The organization of military law units of all levels is estab- 

lished on a staff basis. Under the Ministry of National Defense 
there are  (1) the Xilitary Law Bureau, under which there are 
three sections, namely, Administrative, Prosecution, and Trial, in 
charge of the investigation and trial of cases involving officers and 
enlisted men of units directly subordinate ta  the Ministry and 
general officers of the Armed Forces, and all the administrative 
matters pertaining to military law of the Armed Forces; (2 )  the 
Retrial Bureau under which there a r e  the Administrative Office, 
High Judge Advocate Office, Procurators Office and four Retrial 
Sections in charge of re-trial of cases of the Armed Forces and 
matters pertaining to extraordinary trials. 

The Military Law Bureau corresponds to  the Judge Advo- 
cate General's Office of the United States Army. The Retrial 
Bureau, although perhaps possessing somewhat mare autonomy 
than the Boards of Review in the United States System, and some- 
what less than the U.S. Court of Military Appeals, corresponds 
to  those appellate bodies. 
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In  the Army, Sa"?, Air Force, Combined Services, Gar- 
rison Commands and other equivalent units, there are  Judge Advo- 
cate Divisions under which there are Administrative, Prosecution 
and Trial Sections. In the Army, every a rmy headquarters, corps 
headquarters and division headquarters has a Judge Advocate 
Section. In the Savy,  every naval district, marine headquarters 
and marine division headquarters has a Judge Advocate Section. 
In the Air Force, each command such as Operation, Supply, Anti- 
aircraft Artillery and Garrison Brigade has a Judge Advocate 
Office. >loreaver, each Garrison District under the Garrison Cam- 
mand also has a Judge Advocate Office. For each of the above- 
mentioned judge advocate units there are  military procurators 
and military judges handling military legal services. 

The officers in charge of the respective Xilitary Trial Or- 
ganizations handle all administrative matter8 pertaining to 
military law, direct the organization of courts-martial, and dia- 
tribute operations of prosecution in compliance with the orders of 
the respective superior officer concerned. Nilitary judges join the 
organization of courts-martial and exercise independently their 
court-martial jurisdictions. Military procurators exercise their 
prosecution rights f a r  the State against criminals. Public de- 
fenders must do their best to defend accused both in light of the 
facts of the case and the laws involved. Legal clerks are in charge 
of matters such as  statistics, numbering cases, records, etc., under 
the supervision of the military law officer in charge, trial judge, 
or military procurator. 

The word "llilitary Law Officer" is construed to refer to 
the military law officer in charge, military trial officer, military 
Procurator and the public defender. They are appointed if they 
Possess one of the following qualifications: (1) passed examina- 
tion far military law officers: (2 )  qualified to be a judicial officer 
or a judge of Hsien (County) Judicial Division: or ( 3 )  qualified 
as a military law officer prior to the enforcement of the Military 
Trial Law. 

7 .  Legal Operations 
In order to show something of the military system ~n action, 

let us examine in Some detail the step8 taken in the prosecution of 
a caae and also take a look a t  Some of the Services rendered by the 
military law umta. 

(1) Preliminary Investigation. This is, of course, the first 
oflicial step in the process leading to the trial of a case. A military 
procurator must, when an information is laid before him or 
complaint made to him, or upon voluntary surrender, or when 
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otherwise i t  is known to him that  there ia suspicion of an offense 
having been committed, immediately institute a preliminary 
investigation. This preliminary investigation consists of the fal- 
lowing steps: (1) interrogation of the informant, accuser, the 
accused, and other parties concerned; and (2 )  the examination 
of evidence. The military procurator, in order to investigate evi- 
dence and the circumstances of a crime, may make inspections, 
summon witnesses, and call experts t o  render impartial opinions. 

(2 )  Prosecution. If the evidence obtained by a military 
procurator during a preliminary investigation is sufficient to show 
to his satisfaction that  the accused probably committed a crime, 
prosecution is commenced. Where the evidence fails t o  show a 
reasonable probability that  the accused committed the crime, a 
ruling not to prosecute is made by the procurator. 

( 3 )  Trial. A court-martial, having received a prosecution 
together with the dossier, s tar ts  a trial according to the following 
procedure: (1) interrogation af the accused; (2 )  examination of 
the evidence; ( 3 )  arguments upon the law and facts by the mili- 
tary procurator, by the accused, and by the defense counsel; (4 )  
discussion of applicable articles of the code of the Republic of 
China, and the permissible penalties: and ( 6 )  pronouncement of 
guilty or not guilty. 

b. Functions and Services of the .MilitarzJ Law Cnits 
In  addition to duties connected with the investigation, 

trial, and review of criminal cases, the military law units at the 
various levels, under the supervision and direction of the Military 
Law Bureau, perform other functions and provide other services. 

A continuing program is carried on to acquaint personnel 
with the provisions of military law. This program includes the 
distribution of basic readers in military law and a military law 
magazine t o  all personnel. Also, each week there is presented a 
radio broadcast which involves some aspect of military law. 

Secondly, an active, continuing program of legal assistance 
for  all military personnel is carried on by the military law units. 
This program includes advice and assistance over the a i d e  range 
of personal problems, the mediation of disputes, and the furnish- 
ing of legal counsel v h e r e  a lawsuit becomes necessary. 

Additionally, the military law units provide legal services 
far the other military organizations within the Armed Forces. 
This service covers a broad and diverse field ranging f rom the 
many matters which might be termed "military affairs" to  such 
things as procurement. 

Unlike the Judge Advocate General's Corps of the United 
States Army, the Xilitary Law Bureau of the Chinese Army is 
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charged with the supervision of military prisons. Thia duty 
involves all the ramifications of prison administration and opera- 
tion, and prisoner education and rehabilitation. 

Finally, the Zlilitary Law Bureau is also charged with the 
responsibility of training military law personnel. This training 
consists of formal education and special training. To provide a 
supply of fully qualified lawyers for the Armed Forces, the Min- 
istry of Sational Defense established in 1957 a Military Law 
School which operates under the supervision of the Military Law 
Bureau. Thia school offers a four year law course to selected gradu- 
ates of the Chinese high middle school. The school is operated an 
the combined forces concept and furnishes trained lawiers  for 
all branches of the Armed Forces. A graduate from the school 
receives a degree of bachelor of laws and a commission as second 
lieutenant, or equivalent, and is obligated to serve ten years on 
active duty in the Armed Forces. In addition to providing a formal 
legal education, the school also provides short  course^ for reserve 
military legal officers. These reserve officers are graduates of 
civilian law schools who must, under the conscription law, attend 
such courses. Bath the graduates of the four  year course of the 
Military Law School and the r e ~ e r v e  officers must p a ~ s  the High 
Civil Service Examination in order to become judge advocates. 

C. c0.vcLcsI0.Y 
There have been substantial improvements in Chinese military 

laa since the inauguration of the new system. The law, coordi- 
nated within the military command, has been simplified. Military 
legal personnel are  protected and may not suffer decreased emolu- 
ment, suspension of office or discharge therefrom unless the same 
are effected according to law. An appellate system has been 
adopted. A defense s)stem, an exception system, a retrial sybtem 
and an extraordinary t n a l  system have also been established, 
which insures the continuance of efficient discipline, while pro- 
tecting the legal rights of all military personnel. 

Every effort is made to investigate cases quickly and fair ly;  to 
prevent crimes; t o  stabilize and raise morale: to utilize prison 
labor for reconstruction; and ta  cultivate ne\\- cadres. The stand- 
ard of military legal personnel has been improved in order that 
our  military law operations might become more effective, and in 
order to create the necessary motivation far  the strengthening 
of military potential. 
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111. T H E  MILITARY JUDICIAL S Y S T E M  OF T H A I L h N D *  

BY MAJOR GENERAL SAMRAN KANTAPRAPHA" 

A. 1.TTRODUCTIO.V 
A t  present, Thailand has a constitution as its basic law, with 

the sovereign power being threefold, namely, the legislative power 
wielded by Parliament, the executive power by the Council of 
Ministers, and the judicial power by the courts. The King of 
Thailand is the Head of State and rules under tho constitution 
and other laws, being advised by the Privy Council. Succession t o  
the throne is governed by Royal Court Regulations relating 
thereto, subject ta  the conaent of Parliament. 

B. GOVER.VrME.VTAL ADMINISTRATION 

The administration of the Kingdom is divided into three sec- 
tions, namely: (1) the central administration; (2) the regional 
administration; and ( 3 )  the local administration. The central 
administration is divided, into (1) the Office of the Prime l f inis ter ;  
( 2 )  the Ministries; and ( 3 )  the departments or other political 
organizations with the status of departments. 

1. The O n c e  of the Prime Minister 
There are currently 22 government branches under the super- 

vision of this office, but only those relevant to the present topic 
shall be discussed. The universities are also under the office of the 
Prime Minister. Graduates of the two uni\wrsities which produce 
lawyers and administrators may be found in nearly every branch 
of the government. 

The Office of the Juridical Council is also under the Office 
of the Prime Minister. As a branch of Parliament and the Gov- 
ernment, its duties are  to draf t  laws or regulations as directed 
by Parliament or the Council of Ministers; be available for  con- 
sultation and to give legal opinions t o  the government's political 
organizations; and to t ry  and adjudicate administrative cases 
which are  under the jurisdiction of the Juridical Council. 

2. The Ministries 
In addition to the Office of the Prime Minister, there are a t  

* The opinions and e~neluaions presented herein are those of the author 
and do not neeesaarily represent the view8 of The Judge Advocate General's 
School 07 any other governmental agency OT any agency of the Kingdom of 
Thailand. 

* *  Vice Judge Admeate General, Royal Thai Army; Member, Military 
Supreme Court of Thailand; Graduate, Law Sehaal of the Dlmmstry of 
Justice (Thammasat University), 1926. 
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present 12 Ministries, but only those relevant to this topic shall 
be discussed. 

a .  The M m s t n J  of Interior 
This Ministry is basically concerned with local administra- 

tion, public welfare and safety, and keeping public order. I ts  work 
is distributed among many departments, but reference will be 
made only to those.relevant to this topic. 

The Police Depa,.tment-Initially, there is the Police Depart- 
ment, ~ v f i o s e  d u t r  it is to protect against wrongdoing and to 
suppress crime. In the Changwats (pror imes)  of Bangkok and 
Dhonburi. upon the arreat of a second-time offender on a petty 
charge or where the law allows payment of a fine in lieu of im- 
prisonment, the police may order such settlement as provided by 
law. If the accused agrees, the matter is concluded. If he does not, 
the case must be tried by a competent court. In  other Changwats, 
the inquiry officials, composed jointly of police and administra- 
tive officials, exercise such power. 

In criminal cases which entail a heavier punishment or 
which are beyond the authority of the inquiry officials ta  order 
settlement, the inquiry officials must compile a file of evidence 
and forward i t  to the Public Prosecutor who then issues a prosecu- 
tion order or a nan-prosecution order, based an the evidence con- 
tained in the file. I f  the evidence is insufficient to justifs. a 
prosecution order, the Public Prosecutor may order fur ther  
inquiry. 

If a particular case is within the jurisdiction of the military 
courts and must be tried by them, the inquiry officials must 
forward the file of inquiry to the Military Prosecutor, who shall 
then order prosecution or non-prosecution, and if af ter  perusal 
of the file the Military Prosecutor considers the evidence incom- 
plete, he may request fur ther  inquiry before ordering prosecution. 

Department of Public Prosecutio-Secondly, there IS the 
Department of Public Prosecution. The duties of the Public Pros- 
ecutor are to prosecute criminal offenders, such offenses being 
deemed to have been committed against the State:  and t o  advise 
the Ministries, branches and departments including the muniei- 
Palities, on matters of law and litigation and on such business 8s 
may involve legal problems. Apart from these duties, the Public 
Prosecutor is the legal representative of the Ministries, branches 
and departments. and the municipalities, in actions brought by 
them or against them, and the Public Prosecutor also represents 
government servants who are sued or prosecuted for acts done 
in the course of duty. 
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All the civilian courts of justice are  under the Ministry of 
Justice, and the Xinister of Justice is responsible for the efficiency 
of the administrative work of all the courts under the Ministry of 
Justice. The courts, however, have exclusive control over the 
judicial work, i.e., the trial and adjudication of cases, which 
includes giving orders or final judgments thereon. 

T y p e s  of Courts-The courts of justice are divided into three 
categories, namely, (1) the courts of first instance; (2) the 
Appeal Court; and ( 3 )  the Supreme (Dika) Court. The courts 
of first instance t ry  and adjudicate all ci\,il and criminal cases. 
There are several of these courts in Bangkok and Dhonburi, 
including a Central Juvenile Court, a Civil Court, a Criminal 
Court, and District Courts. In the outlying regions, the courts of 
first instance a r e  the Changwat Courts and the District Courts. 
The Appeal Court is the intermediate court. Litigants not satis- 
fied with the decision of a court of first instance may appeal to the 
Appeal Court. There is only one Appeal Court and this is located 
in Bangkok. Litigants not satisfied with the decision af the Appeal 
Court may appeal to the Dika Court. There is only one Dika Court 
and this is also located in Banpkak. 

Jur isdict iorrThe jurisdiction of the various courts is as  
follows : 

(1) District Courts a r e  competent to t r y  and adjudicate cases 
and to make inquiries or issue any order within their territorial 
jurisdiction, for which a single judge is competent. In  criminal 
cases, they are  competent to sentence individuals to not more than 
six months imprisonment or a fine not exceeding 2,000 baht. In 
civil cases, they a r e  competent to deal with disputed property or 
claims not exceeding 2,000 baht. Where there is no claim in money, 
e.&, a n  action for eviction, the case must be brought in B Civil 

b. The Ministry of Justice 

or Changwat Court. 
( 2 )  The Changwat Courts are competent to t r y  and adjudi- 

cate all civil and criminal cases within their territorial jurisdic- 
tion without exception. 

( 3 )  The Juvenile Court has  jurisdiction t o  t r y  and adjudi- 
cate civil and criminal cases in which certain specified categories 
of juveniles me involved. 

(4) The Civil Court has unlimited jurisdiction over civil 
cases. 

( 5 )  The Criminal Court has unlimited jurisdiction over 
criminal cases. 

(6) The Appeal Court is competent t o  t ry  and adjudicate 
all civil and criminal cases where there are appeals against judg- 
ments or orders of the courts of first instance. 
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(7) The Dika Court 1s competent to  t r y  and adjudicate cases 
where there a re  appeals against judgments or orders of the 
Appeal Court in accordance with the provisions of law governing 
appeals to  the Dika Court. Additionally, the Dika Court has juris- 
diction in several other specified areas. After a decision by this 
court is reached, there is no fur ther  appeal. 

C. ADMIXISTRATION OF MILITARY LAW 

The Defense Ministry is divided into the Office of the Secretary 
t a  the Minister, the  Office of the Under-Secretary, and the Su- 
preme Command Headquarters of the .4rmy, S a w ,  and Air  Force, 
each of the latter having its awn Judge Advocate General Section 
whose pr imary duty is to  make inquiries and to  perform other 
legal duties. 

There is only one Judge Advocate General Department, which 
is administered in the Office of the Under-Secretary. The Judge 
Advocate General Department is divided into the Office a i  the 
Central Section, the Military Prosecution Division, the Military 
Court Division, the Legal Advisory Division, and the Military 
Legislation Division. The Central Section deals with administra- 
tion, services, supplies, and finance. The Military Prosecution 
Division primarily deals with bringing cases before the military 
courts. The Military Court Division controls the administrative 
work of the military courts. The Legal Advisory D 
prets laws and advises on other legal matters, apar t  f rom other 
duties as  prosecutors and officers of the military courts. 

All the  military courts are created by virtue of the Act an the 
Organization of Military Courts, and are  attached to  the Ministry 
of Defenae. The Minister of Defense is responsible for the admin- 
istrative work of the military courts. The Judge Advocate General 
Department, however, controls the administration of the military 
courts, as  the law organizing the military courts empowers the 
Judge Advocate General to  lay down regulations concerning the 
administration of the military courts, which regulations must be 
approved by the Minister of Defense. The power to  t ry  and adjudi- 
cate cases, including the making of orders thereon, is the inde- 
pendent r ight  of the courts or judges. The following is a chart  
of the organization of the Judge Advocate General Department;  
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Judge Advocate General Department 

I 
Oflee j f  the Milit!,, Mdi/ary >hlitary L ~ g s !  M~Iitc!ry 
Central Section Prosecution Court Supreme Advisory Legislation 

Division Division Court D i ~ i i i o n  Division 

I 
I 

Xili tmy Courts 
I 

Military Courts 
(Normal times) (Times of Emergency) 

I 
I 

Mihtnry o w t s  of First Military Appeal Court 
InStaIlCe 

I 
BanLkok Mmthon ChanLat  CoYIts ' 
Militmy Military Military Attached to 
Court Court Court Military Units 

I I I 
Military Courts of Civilian Courts War Caurtr 
First Instance i n  Acting (in Behalf 
Times af Emergency of the Military 

Military J u d g e s J u d g e s  of the Military Supreme Court and 
blilitary Appeal Court a r e  appointed by royal decree, but the 
power to appoint judges of the military courts of first instance 
has  been delegated. Accordingly, the Minister of Defense appoints 
the judges of the Bangkok Military Court; the commanding 
officers of Monthan Army divisions appoint the judges of the 
Monthan military courts; the commanding officers of Changwat 
Army divisions appoint the judges of the Changwat military 
courts, and the commanding officers of the various other Army 
units concerned appoint the judges of courts attached to their 
units. 

As regards the war  courts, when the necessity arises for 
an Army or Naval unit in the theater of operations t o  appoint a 
war court, the highest ranking commanding officer present, who 
has under his command not less than one Army battalion or who 
is captain of a ship or commander of a fortress or other military 
stronghold, or someone acting on his behalf, has the power t o  
appoint judges of a war court. If the matter  involves joint action 
by the Army. Navy, or Ai r  Farce, then the highest ranking officer 
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present has the power to appoint the judges of the war court. 
The law setting up the military court system does not make 

any distinction between the Army, Navy, Air Force, or persons 
attached to the Ministry of Defense, who are  all equally subject to 
military law and the military courts. For  this reason, judges 
appointed to the military caurta are  selected from the three forces, 
and the judges may be appointed for a definite period, and then 
replaced, or judges may be appointed for  only a particular case 
as i t  arises. Judges appointed to the Xilitary Appeal Court and 
the Military Supreme Court are also selected from the three forces, 
but their appointments are  normally permanent. 

There are two types of military legal officers, namely, those 
without other legal duties who are  appointed military judges, and 
officers who have direct legal duties and are  appointed judge 
advocates. A judge advocate must have many qualifications, such 
as a bachelor's degree in law or an equivalent or higher degree, 
ordinary membership in the bar association, training in military 
law and in his particular duties, and experience as a legal officer 
or assistant prosecutor in a Changwat or Monthon military court. 
Only after an officer has passed through the various branches of 
work and demonstrated abilities suitable for  appointment as a 
judge advocate may he be appointed a judge advocate. 

Legal officers, prosecutors, military prosecutors or assistant 
military prosecutors all must have a standard of education and 
qualifications similar to a judge advocate and must have passed 
their training in particular duties. This leads eventually t o  their 
appointment as judge advocates. 

In  times of emergency or when there is war or a state of 
war  or when martial law has been proclaimed, (except in the war  
court) the person empowered to appoint judges of the military 
court of first instance also has the power to appoint civilian judges 
as military judges and appoint civilian prosecutors and court 
clerks or other qualified persons as  military prosecutors and clerks 
as  necessity may demand. 

Militarg Law-Military personnel are generally subject to 
the laws of the State in the same manner as ordinary citizens are .  
Moreover, soldiers are  also subject to military law and discipline. 
The military courts therefore must apply both civilian and mili- 
tary law in order to t ry  offenders who a r e  within the jurisdiction 
of the military courts. Similarly, military law must be used if the 
accused soldier is tried by a civilian court. 

The laws, rules, and regulations issued under military law 
apply in a military criminal procedure. I n  case there is no such 
military law, rule, or regulation, the Criminal Procedure Code 
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shall apply mutatis niiitantis. If a particular point i s  not provided 
for  in the Criminal Procedure Code, then the provisions of the 
Civil Procedure Code shall be applied as f a r  as possible. 

When an offense is committed, the commanding officer nor- 
mally appoints an inquiry committee in which a legal officer is 
included. I f ,  as a result of the inquiry, i t  appears that  the offense 
may be dealt with by disciplinary measures, the case is submitted 
to a commanding officer who has power to order punishment. If 
i t  cannot be dealt with by disciplinary measures or i s  an offense 
which must be tried in court, the file of the case must be for- 
warded to the Xilitary Prosecutor in order to proceed with the 
trial in the proper court. 

Trial-The Preliminaries of trial in Thailand’s military 
courts are not so involved as in some other countries. Objections 
may be made against prosecutom and judges, and the law clearly 
provides that  they are  bound ta  withdraw f rom the case should 
they be disqualified on any ground. Tedimony given in court is 
recorded by the judges. If the panel of judges includes B judge 
advocate, the judge advocate records the testimony. Upon com- 
pletion of trial and when appeal is sought, the file i s  sent to the 
higher courts without need for fur ther  typing or  transcription. 
The testimony so recorded is read t o  the witness in the presence of 
the court, the parties, and the public. If the testifying witness 
finds the testimony as recorded correct, he shall attest the fact by 
signing his name thereto and he shall Sign every page of the 
testimony, including such places where there have been correc- 
tions. Delivery of every document and eX7idence must be supported 
by evidence af delivery and receipt. 

All judges, whether judge advocates or military judges, have 
the right to vote on issues of fact and of law. They act both 8s 
judges and juries. 

The feeling of experienced Thai judges is t h a t  trial and 
adjudication of a case is made much easier when judges a r e  
allowed to hear the witnesses, record the evidence material to the 
issues and see the complexities of the case a t  first hand. The use 
of skilled men such as military judges and judge advocates who 
know both facts and law is felt t o  be more effective in the weigh- 
ing of factual evidence than the use of laymen. Moreover, as t h e  
judges are able t o  complete the whole file themselves, laymen need 
not be entrusted with any par t  of the trial. 

Jurisdiction Over The Person-The fallowing persons are 
subject t o  the jurisdiction af the military courts: 

(1) Commissioned officers in active service; 
(2) Commissioned officers not in active service, but only in 
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cases of offenses against orders or regulations as  provided by the 
Military Criminal Code; 

( 3 )  Warrant  officers and soldiers, conscripted or in active 
service, or  national servicemen under the laws relating to national 
service ; 

( 4 )  Military cadets, as determined by the Xinistry of 
Defense ; 

( 5 )  Reservea who are conscripted or v h o m  the military au- 
thorities call up f a r  regular service in a military uni t ;  

(6 )  Civilians attached to  military service, but only for  
offenaes committed in the course af military duties, or other 
offenses committed in or near military barracks. bivouacs, camps, 
or military vessels, aircraft, or any other vehicle under the control 
of the military authorities: 

( I )  Persons in lawful detention by or in the lawful custody 
of the military authorities; and 

(8) Prisoners of war or enemy aliens in the custody of the 
military authorities. 

Thailand is a party to the Geneva Convention dealing with 
Prisoners of war, dated August 12, 1949. Accordingly, an act was 
passed in 1965 whereby ali laws, rules, and regulations promul- 
gated under the act or under the convention shall be applied to 
prisoners of war, and provides in effect that  should an existing law 
conflict with the aforesaid convention, the military Court8 and 
civilian courts shall give precedence t o  the rules of the convention. 

Jurisdiction Over the Subject Matter-The military courts 
are  competent to t r y  and adjudicate and pass sentence in criminal 
cases where the offender is a person subject to military law a t  the 
time of the offense. However, criminal offenses committed before 
entering military service but discovered during military service 
are  not triable by the military courts. All offenses committed 
during military service a r e  triable by the military courts, even 
if the offense is discovered af ter  the offender has  been discharged 
from the military service. Additionally, the military courts may 
commit for  contempt of court any person, even though he be not 
subject to  military law, who is guilty of contempt of court a s  
provided in the Civil Procedure Code. 

In times of national emergency, the military courts may have 
jurisdiction in criminal cases over citizens generally, when the 
offense is of the kind defined in a proclamation of martial law and 
is committed in the area where martial law ia in force. 

The following cases, even though the offender is subject 
to military law, do not lie within the jurisdiction of the military 
courts: 
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(1) Where the offenre is committed jointly by a person sub- 

(2 )  Where the case involves another case which lies within 

( 3 )  Where trial must be held in the juvenile courts; and 
(4) Where the military courts deem t h a t  they do not have 

jurisdiction. 
Cases which do not lie within the jurisdiction of the military 

courts must be tried in the civilian courts, A case which a civilian 
court has accepted f a r  trial, although i t  later appears f rom the 
proceedings ta  lie within the jurisdiction of the military courts, 
shall be continued to be tried and adjudicated in the civilian 
court. 

Appeals-In normal timea. the parties may appeal a case 
within 15 days, while the person empowered to appoint judges of 
first instance and the person empowered to order punishment may 
appeal within SO days of the judgment. Appeal to the Military 
Appeal Court may be made on both questions of fact and law, 
provided such questions hare been raised in the military court of 
first instance. Appeal to the Military Supreme Court may be made 
an question8 of law, provided such questions have been raised in 
the military court of first instance, unless the question concerns 
public order or "on-compliance with the provisions relating to 
appeals. 

Mili tary CounseLIn  peacetime, an action in a military court 
may be prosecuted either by a military prosecutor or  by the 
injured party, if the latter is subject to military law. If the 
injured party is not subject to military law, the military prosecu- 
tor must be appointed to bring the action. 

In  times of emergency, only the military proaecutar may bring 
action in the military courts, the  war  courts or the civil courts 
which t ry  and adjudicate cases on behalf of the war  courts. 
Whether or not the injured person is subject to military law, the 
military prosecutor must be appointed to bring the action. 

If the military prosecutor is of the opinion that  a ease is not 
lawfully within the jurisdiction of the military courts, the file of 
inquiry should be forwarded to the civilian public prosecutor for  
fur ther  action. The public prosecutor may not return the file. 

In peacetime, civilian advocates may plead and practice before 
the military courts. Additionally, officers who have graduated in 
law may, with the permission of a commanding officer of a bat- 
talion or above and permission of the court, represent the accused 
in the military courts. Moreover, the prosecutor or advocate, 

ject to military law and a person not subject to military law; 

the jurisdiction of the civilian courts: 
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whether in the civilian or military courts of Thailand, who are 
entitled to plead in the courts of first instance, may follow the 
case to the Appeal and Supreme (Dika) Courts. 

Relationship Between 'Military and Cisilian Covrts-In try- 
ing and adjudicating civil eases, the civilian courts must accept 
the facts a8 they appear in a judgment of the military court in a 
criminal case, A military court may, however, send an issue for 
investigation to a civilian court in a locality where there is no 
military court. After judgment by a military court in a criminal 
case in which the accused is ordered to re turn property or pay 
the value thereof in connection with wrongdoing, the file of the 
case must be sent to the civilian court in the locality where the 
accused's property is situated for fur ther  action if such property 
must be seized to obtain payment. Finally, in wartime, in addition 
to the war  courts, civilian judges, prosecutors, and clerks may be 
appointed to positions in the military courts, or  the venue of 
civilian courts may be taken over by the military courts, if 
necessary. 

Military Courts in Times of Emergency-Times of emer- 
gency relate to war, a state of war, or a state of martial law. 
Military courts existing in peacetime remain competent to t r y  
and adjudicate criminal eases during times of emergency. If mar- 
tial law has been proclaimed, or if the supreme commander of 
military farces has ordered that the military courts shall have 
the power to t r y  and adjudicate other criminal cases under the 
provisions of law relating to military law, the military courts 
shall h a w  such additional powers as proclaimed or ordered. 

Upon the termination of war or a state of war or discontinu- 
ation of martial law, the military court8 are still competent to 
t r y  and adjudicate pending cases that have not been tried. In 
addition, the person empowered to appoint judges and the Minister 
of Defense have the power to transfer such eases or order the 
accused to be tried in another military court and to empower such 
court with the same powers and duties 88 a military court in times 
of emergency. 

Upon cessation of war or a state of war  or upon discontinua- 
tion of martial law, war  courts have the power to proceed with 
cases then pending trial a8 though i t  were a court in times of 
emergency. 

Execution of Judgment-Previously, the judgment of B mili- 
tary court had first to be approved by the person empowered t o  
order punishment before it could be executed. However, an amend- 
ment to the Law for the Organization of the Military Courts of 
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1955 abolished the need t o  approve judgments, so that  the military 
courts became courts in the fuller sense of the term.  

Upon final judgment by a military court, the court shall send 
notice of final judgment to the person empowered to order punish- 
ment. Such person shall sign an order attached thereto to the 
prison authorities to execute the sentence contained therein. 

In peacetime, if a military court of first instance sentences 
the accused to death or  life imprisonment, the military court of 
first instance is bound to send the judgment to the Military Appeal 
Court for reconsideration. Should the file of the case be required, 
the court of first instance shall forward it. Such judgment becomes 
final only af ter  approval by the Xilitary Appeal Court. In war  
time, however, or  if the judgment is a judgment of the w a r  courts, 
then i t  is not necessary to send such judgment to the hlilitary 
Appeal Court. 

The court has power ta  order detention of the accused until 
special circumstances, such as insanity of the accused, have ceased 
to  exist. In cases where the accused is sentenced to death, he can- 
not be executed until 60 days have elapsed since the reading of 
the judgment, unless a petition for mercy has been made to the 
King or a petition for  a pardon or reduction of sentence has been 
made by the minister whose ministry is in charge of the prison, 
in which case execution shall be stayed until 60 days from the 
date of the petition. 

Judgments of the war courts, or courts acting an behalf of 
war courts, may be immediately executed by the person empowered 
to order punishment, unle~s  there is sufficient cause to warran t  
postponement, such as insnnity of the convicted person. Where 
the accused is a prisoner of war or  where an international con. 
vention applies, then the case shall be dealt with in accordance 
with the applicable international conventions. 
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