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A SYMPOSIUM OK MILITARY JUSTICE 
The Uniform Code of Military Justice, 1961-1961 

FOREVORD 

The Uniform Code of Military Juatice, which became effective 
on 31 ?.lay 1961, was designed to  provide greater uniformity 
among the several armed services and to remedy conditions which 
had been the subject of much adverse criticism-whether well 
founded or not-durinp and ~ i n c e  World War 11. For the first 
time, Congress provided for an all-civilian Court of Military Ap- 
peals. Congress recognized, however, that the Code must be sub- 
jected to continual review in the hope that our System of militar?. 
justice would become the most modern, useful, and enliphtened 
system extant. 

The field of military justice is a dynamic one. The interpreta- 
tions of the Code by the Court of Military Appeals and other 
Federal courts necessitate the continuing study of appropriate 
statutory revision. Thus, recently a Department of the Army 
Committee (consisting of nine general officers) completed a com- 
prehensive study and report on the administration of military 
justice. The repart has been approved by the Secretary of the 
Army and now represents the Department of the Army position 
relating to needed improvements to modernize the adminifitration 
of military justice. 

This imue of the Mihtarv L5w Rediem is devoted to military 
justice subjects and commemorates the tenth anniversary of the 
enactment of the Uniform Code of Military Juatice. Whether the 
articles included present the views of the Department of the Army 
or any other official agency ia immaterial to the purpoae of this 
publication. In fact, any opinions expressed represent only the 
v i e w  of the respective authors. What is decisively material is 
that the process of searching, critical analysis and inquiry is 
essential to the continuing improvement of any System of law. 

CHARLES L. DECKER 
Major General, USA 
The Judge Advocate General 





T H E  FORMAL PRETRIAL INVESTIGATION* 

BY LIEUTENANT COLONEL WILLIAM A. MURPHY** 

I. INTRODUCTION 

The statutory requirement of extensive and formalized pretrial 
investigation of charges and specifications before reference to 
trial by courts-martial was first incorporated into the Articles of 
War in 1920.' That requirement has been the subject of two sub- 
stantive legislative changes, the second such change resulting 
from the enactment of the Uniform Code of Military Justice.P A 
brief study of the two statutory antecedents of Article 32, Uniform 
Code of Military Justice will be undertaken a t  B subsequent point 
in this discussion.8 The current provisions of the Uniform Code of 
Military Justice ' requires a thorough and impartial investigation 
prior to referral of charges and specifications to trial by general 
court-martial. 

Since 1920, the requirement of formal pretrial investigation 
has undergone substantial and critical scrutiny by civilian, mili- 
tary, judicial and congressional bodies. During the forty-year 
period involved, no authoritative voice has been heard to denounce 
the basic precepts of the requirement. There is no question that 
it is firmly entrenched as an important and substantive ingredient 
of military due process, the denial of which in any substantial 
aspect in a particular case can require the reversal of a convictim5 

In November 1964, a paper submitted by Colonel Frederick B. 
Wiener, Judge Advocate General's Corps, United States Army 

' T h i s  article was adapted from a thesis preeented to The Judge Advocate 
General's School, U. S. Army, Charlottesviile, Virpinia, while the author was 
B member of the Eighth Advanced Clara. The opiniona and conclusion8 p r 6  
sented herein are those of the author  and do not neeeraariiy represent the 
view3 of The Judge Advocate General'a School or m y  other governmental 
a J e n e y . 

**  U. S. Marine Corps; Bane Legal Officer, Camp Lejeune. North Carolina; 
LL.B., 1947, The George Washington University School of Law; membel Of 
rhe District of Columbia Bar and the Bars of the United Stater  Supreme 
Court and the U. S .  Court of Military Appeals. 

1 Artlele of War lo, 5 1, eh. 2,  41 Sts t .  759, SO2 (1820). as amended. See 
ais0 62 Stat .  604, 633, 639. 642 (1948). 

110 U.S.C. 8 601-934 (1958). The Uniform Code of Military Justice will 
hereinafter be referred to as the Code and will be cited 8s UCMJ, a r t  

a see section 11, int7a. 
a UCMJ. art .  32. 
SUnited States Y. Parker, 6 USCMA 75, 18 CMR 241 (1956); United States 

v Sehuiier. 6 CSCMA 101.17 CMR 101 (1954).  
A00 a * m  1 



MILITARY L A W  RETIEK 

Reserve, to the Judge Advocates As&oeiatmn, questioned whether 
the Article 32 pretrial investigation really did any good or  served 
any useful purpose and whether the requirement for such inva t i -  
Eation should not be eliminated completely except where the can- 
rening authority feels that the pretrial statements do not give a 
sufficiently clear picture of what actually happened.6 The Assacia- 
tion's Committee on Xilitarg Justice, composed of seven mdivid- 
uals prominent in the field of military law, rendered a report an 
Colonel Wiener's paper after first receiving and considering com- 
ments of the three Judge Advocates General thereon. The follow- 
ing language from the report as presented to and adopted by the 
Association on October 16, 1956, is worthy of consideration since 
i t  represents the capsule consensus of a representative group 
a i  individuals deeply concerned with military law: 

Your committee feels the pretrial  mvestigation s e r v e  B usefui purpmei 
indeed the armed Bernice. can point to it with pride 88 exeeeding any 
comparable pmteetmn in eivilian life. . , , The Committee deprecates the 
tendency t o  formalize pretrial  investigation8 to the point where e ~ r m  
therein could constitute the basis for trial i e ~ m a l s .  Pretrial  inuertiga. 
c i o n ~  ahould not be full drew trials in themselves and m y  fur ther  
tendency in tha t  direction wdi lead to a movement for  theis abolition, 
ahieh your Committee oppmes.: 

This article is premised on the author's firm conviction that the 
basic requirement of .q formal pretrial investigation is inherently 
sound, tha t  i t  serves a valuable and essential function from the 
viewpoint of both an accused and the government, and that no 
substantially different substitute procedure would better lend itself 
to the satisfactory accomplishment of that function than that re- 
quired by Article 32. The Article 32 investigation, together with 
other related statutory rights, is the equivalent, under militarr 
law of the indictment by grand jury guaranteed by the Constitu- 
tion and the preliminary proceeding8 thereto provided bs  statute.8 

The late Judge Brosman summed up the importance of the pro- 
cedure as fallows: 

[Ulnder  the Uniform Code, the  filing, investigation and referral Of 
general court-martial charges are par t s  of no game: neither do they 

mpasition of w c t i m  for  the viola- 
d related procedures constitute the  

dements of tha t  a,hLhleh is a jurist ic e rsn t  of substantial  gravity-ne de- 
manding the %,ex). highest sort  of profelrianal respondbihty and eon- 
duet from d l  attorneys involred 0 

s Judge Advocate Journal (Bull. No. 21. December 1961) 22.  

S 

.~ - 

Ibid. 
a m  CCIIJ, arts. 30, 32, 33, and 34. w i t h  Fed. R. C n m .  P. 3-9 

ed Stares i. Green. 5 USCMA 610. 617. 18 C M R  234, 241 (196G), 
A00 <**on 



PRETRIAL INVESTIGATION 

Recent decisions of the United States Court of Military Ap- 
peals,” interpreting the provisions of Article 32 and the imple- 
menting provisions of the Manual for Courts-Martial,” have given 
cause for  concern as t o  how t o  use the law relating to  pretrial in- 
vestigations correctly. 

A study of the numerow reported decisions involving Article 32 
investigations indicates that  the conduct of such investigations 
and the effect of deficiencies therein were subjeeted to a some. 
what belated consideration by the Court of Military Appeals. The 
Code proviaion which negates the possibility of pretrial investi- 
gation errors affecting juriadiction was probably one factor re- 
sponsible for the failure of such deficiencies to fall sooner under 
the court’s full scrutiny.12 

That continuing close scrutiny by the Court of Military Appeals 
can be anticipated is clearly indicated by the following caveat by a 
member of the Court in a 1957 case: 

One matter which repeatedly sticks its head up in general fOuTt-t.mBrtid 
recorda in  the belief that, becavne strict compliance with Article 32 is not 
jurisdictional, it may be carried on in a haphaisrd manner or, for all 
practical puIPoses, utterly abandoned. Sooner or later the militaI7 IOW- 
ices must realize that this proeens is the military counterpart af a eidlan 
pieliminary hearing, and it ia judicial in nature and scope.13 

The lot of a formal pretrial investigating officer in a case in- 
volving numerous and complex charges is not an enviable one. 
This is particularly true if, as is frequently the case, the investi- 
gating officer is not a lawyer. The Manual provisions to which a 
pretrial investigating officer must turn are designed in substantial 
part  to cover the “usual” 0ases.1~ Notoriously absent are detailed 
instructions designed to guide a formal pretrial inveatigating offi- 
cer in the unusual case or in an unusual aspect of an otherwise 
routine case. 

10 See U C I J ,  art. 87, which establilher B United States Court of Military 
Appeals hereinafter referred to BQ the Court of Military Appeals. 

I I  Manual for Courts-Martial, United Statea, 1851. This Manual was pro- 
rnulgnted BI Eaeo. Order No. 10214 Februaw 8 ,  1SX, and will hereinafter be 
referred to BLI the Manual and will b. cited BP Par. ...., M W ,  1951. 

1% UCPfd a t .  32(d), provides that tho requirements af Article 32 I‘. . . shall 
be binding’on all persons administering this Code, but the failure to follow 
them ~n any cam shall not eonititute jurisdictional error.” 

larnited States Y.  Nichols, 8 USCMA 119, 128, 23 CMR 843, 862 (18671 
(concurring opinion of Latimer. J.1. 

14 par. 3da. h r c x  1961. 
A00 49108 3 



MILITARY LAW REVIEW 

11. LEGISLATIVE BACKGROUND O F  ARTICLE 32 
AND ITS ANTECEDENTS 

A. BEFORE ARTICLE OF 1VAR 70 

Before the enactment of Article of War 70, the necessity for a 
definitive system of pretrial investigation in the military court. 
martial system had been noted. There were numerous instances 
in which baseless charges were preferred and actually tried, same- 
times resulting from jealousies and differences of opinion among 
high ranking officers, sometimes caused by a failure to properly 
ascertain the facts.': 

Prior to 1920, under the Army court-martial system, charger 
could be preferred only by a commissioned officer, upon his awn 
information or upon complaint of any other person, military or 
civilian. After preferment the charges were referred to the com- 
mander authorized to convene the appropriate court-martial, 
along with a letter of transmittal explaining the circumstances 
and recommending trial. The commander examined the charges, 
usually with the assistance of his staff judge advocate, and de- 
cided whether or not the accused should be brought to trial.lB The 
act of preferring charges, by implication, included the duty to 
investigate to the extent of insuring that such charges were sup- 
parted by prima facie evdence.17 There was, however, no require- 
ment of swearing witnesses or of perpetuating or forwarding 
their testimony or statements. 

On July 14, 1919, the War Department promulgated a change 
to the then current Manual for Courts-Martial, requiring a more 
thorough pretrial investigation of charges." That change required 
that if the officer exercising immediate summary court-martial 
jurisdiction concluded that charges should be tried by a special 
or general court-martial, he must, preliminary to taking further 
action, either investigate the charges himself or have them invee- 
tigated by an officer other than the one preferring the charges. 
I t  further requiyed the investigating offleer to afford the accused 

I5 1 Wmthrap, Military Lsa and Precedents 161 (Zd ed. reprint 1920). 
le I d .  at 160-55 aete forth in general terms the preliminary procedure of 

preferring and approving charger prior t o  1917. Although there -ere T e V i -  
%ions of the Articles of Wa? in 1916 and 1918, the pmiiminary procedure m i  
not changed. 

17 I d .  at 150. 
Le Pinuai  for  Courts-Yartisl. United States Army. 1917 (Change iio. 5 ,  

1919).  

4 A00 ,820B 



PRETRIAL INVESTIGATION 

an opportunity to make a statement, call witnesses, offer evidence, 
or present matter in explanation or extenuation for Consideration. 

All material testimony given by any witness in person was re- 
quired to be reduced to a summarized statement which W ~ B  to be 
later read and signed by the witness. There was, however, no 
requirement that  statements be sworn. The investigating officer. 
in submitting his report to the ordering authority, was required 
t o  enclose papers, documents, and signed statements of witnesses 
and to include any known document or other evidentiary matter 
which was not enclosed but which might become important o r  
necessary in the case.19 

B. REQUIREMESTS CNDER ARTICLE OF W A R  70 

During the congressional hearings and investigation an the sub- 
ject following World War I, the prior instances of preferring 
baseless and unjustified charges were noted as one of the basic 
criticisms of the Army court-martial system.*O Congress aceord- 
ingly incorporated specific requirements for a pretrial investiga- 
tion into Article of War 70 by the 1920 revisions of the Articles 
of War.21 

The original purposes of the formal pretrial investigation were 
to insure adequate preparation of cases, to guard against hasty, 
ill-considered charges, to save innocent persons from the stigma 
of unfounded charges, and to prevent trivial cases from going 
before general courts-martiai.92 

Subsequent to the enactment of Article of War 70 there followed 
a prolonged period during which the Army initially took the posi- 
tion that the pretrial investigation required by the article was 

LOIbid. 
*O See generally H r o ~ z n g s  o j i  S. 61 Eafora a Subcommittee a i  tho Senate 

Camrnzttre an .Miiibr'y Af law~,  66th Cang., 1st  Sesi. (1919) 
11 A.W. 70 provides in pertinent pa r t  as fdlows:  "KO charge will be re- 

ferred to s. general court-martial for  tr ial  untd a f t e r  a thorough and i m m r t l a l  
inrentigalion thereof shall have been made. This investigation will include 
inquiries 8.3 to the t ru th  of the matter  set  for th  m s a d  charge, form of 
charyes, and what  dirpaciitian of the CBPB should be made In the interest of 
lustice and dineipline. A t  such investigation full opportunity i h d l  be given 
to the aeeuaed to ~ ~ ( 0 9 9  examine witnesses againi t  him if they are available 
and to present anything he may desire In hie own behalf either in defense or 
mitigation, and the investigating officer shall examine available witnessel 
requested by the accused. If the charges are forwarded a f t e r  such iniest iga-  
tmn, they shall be accompanied by a statement of the substance of the testi- 
mony taken on both aides." 

1 2  W a r  Department, Military Justice During The War 63 (191%. 



MILITARY LAW REVIEW 
jurisdictional in nature la In 1945. after a series of cases estab- 
lished a trend toward B more liberal interpretation of the effect of 
irregularities in the pretrial investigation, an Army board of re- 
view reviewed the previous line of decisions, re-examined the 
apparent intent of Congress in its requirement of a pretrial invea- 
tigation, and concluded that the pertinent provisions of Article of 
War IO were directory only.P4 This view prevailed within the 
Army until the enactment of the Uniform Code of Military Justice. 

C .  FEDERAL COURT INTERPRETATIONS OF 
ARTICLE OF W A R  70 

During the period from 1921 to 1961, the interpretation of 
Article of War IO by federal courts was at times substantially 
different from the Army’s interpretation. The question was raised 
in  1946 in the case of Hicks V. Hiatt.z6 The district court in that  
case, although finding numerous other error8 “of such effect as  to 
deprive Hicks of the substance of a fair  trial,” indicated that the 
failure to accord Hicks the benefita of the provisions of Article of 
War 70 was a denial to him of due process of law.*B 

In the case of Anthony v. Hunter:’ a general court-martial 
prisoner was ordered released solely an the ground that he had 
been denied the ful l  benefits of the procedure required by Article 
of War IO. Judge Melott, in his opinion in that  case, discussed 
the Army decisions interpreting the effect of non-compliance with 
Article of War 70, but remarked that “little light is shed upon the 
problem by the conflicting administrative rulings.” He concluded 
that whether the failure to foilow the prescribed procedure be 
construed as a defect precluding jurisdiction attaching to the 
court-martial or whether it be construed to deprive the accused of 
due process, the result WBB the same and required that relief be 
granted the accused.2‘ 

22 See, e.& C P  161728, Clark (1924), Dig. Opa. J A G  191%40. p. 292, holding 
that  B eoult-martial is wlthout jurisdiction to tly m socuaed upon charges 
referred to i t  for  tr ial  without having been firat investigated in aub8tantisl 
eomplisnee with the provisions of A.W. 70 and, in such B case, the court- 
martial proceedings are void ob initio. 

3 1  CM 229477, Floyd, 17 BR 149 (1948). 
15 64 F.SUDD. 238 (M.D. Pa. 1946). 

~ ~~ 

22 See. e.0. .  C P  161728. Clark 119241. Dir ,  Ona. J A G  191%40. D. 292. h d d i n r  
that  B couk-mart is i  is wlthout jurisd&i& d tly m socuaed‘upon charges 
referred to i t  for  tr ial  without having been firat investigated in aub8tantisl 
eom~lisnee with the ~iovis ions  of A.W. 70 and. in such B CPSD. the court- 
mariis.1 proceedings & void ob initio. 

3 1  CM 229477, Floyd, 17 BR 149 (1948) 
15 64 F.SUDD. 238 (M.D. Pa. 1946). 

Id. a t  2 4 9  
17 71 F.Supp. 828 (D. Kan. 1847). 
28 Id. a t  830. 
I s Id .  a t  831; but e t .  Henry V. Hodgea, 76 F.Supp, 968 (S.D. N.Y. 1948),  in 

which the court rejected the Army theory tha t  defects in the PPelirninary 
investigation are znjuria Bine d a m w  if fallowed by B full and fair  tr ial  and 
mdxsted tha t  The fai lure  to accord an weused this right appeared t o  be 
jurisdictional ra ther  than procedural. The order of this court  t ha t  accvaed 

6 *M 4820s 



PRETRIAL INVESTIGATION 

During the period from 1946 to 1960 other federal courts, how- 
ever, were egually authoritative in holding that Article of War 70 
was not jurisdictional and that lack of compliance therewith did 
not per ae constitute a deprivation of due process.80 Although the 
Articles of War were revised in 1948, the jurisdictional issue 
which had been most consistently troublesome since the enact- 
ment of Article of War 70 was not clarified by that revision. The 
provisions for pretrial investigation contained in Article of War 
70 were incorporated verbatim into Article of War 46(b) ,  the only 
change being the addition of a single sentence providing the ac- 
cused a right to counsel a t  such inve~t iga t ion .~~ 

D. PROVISI0,VS OF ARTICLE 32 

In  view of the historical baekground of the requirement of a 
formal pretrial investigation, little question should remain as to 
why the most controversial issue involved in the congressional 
hearings on that requirement, as contained in the proposed Uni- 
form Code of Military Justice, related to whether or not the re- 
quirement was jurisdictional. Fortunately for the proponents of 
the theory that failure to fully comply with the requirement was 
non-jurisdictional, they had a recent and highly persuasive author- 
ity on which to rely in the case of Humphrey v. Smith,sa decided 
by the United States Supreme Court in 1949. Mr. Justice Black, 
speaking for the majority of the court in that  case said: 

We hdd that B failure to conduct pretrial investigations 8s required by 
Article 70 does not deprive general eaurts-martial of juriadietion so as 
to empower courts nn habear eorpun proceedings to invalidate court- 
martial judgments. . , , This court-martiai eonvietion resulting from B 
trial fairly conducted cannot be invalidated by B judicial Anding that the 
pretrial investigation W E  not carried on in the manner prescribed by the 
70th Article of Wsr.as 

Space does not permit a detailed discussion of the congressional 
hearings which preceded the enactment of the present Code. Suf- 
fice it to say that Article 82 of the Code retained all the previous 
requirements of Article of War 46(b),  with only minor modifl- 
cations, but that  two additional substantive features were in- 
cluded. In  Article %(e) language was included to authorize use 
of an investigation conducted prior to preferment of charges in 

_.__, . 
!d 722 (7th Cir. 1941) 



MILITARY LAW REVIEW 
lieu of the normal Article 32 investigation under certain limited 
circumstances." Article 32(d) was added to  prevent the article 
from being construed as jurisdictional in a habeas corpus pro- 
~ e e d i n g . ~ ~  As noted in the congressional hearings, the provisions 
af Article 32(a) and (b) were not rendered impotent by the pro- 
visions of subdivision ( d ) ,  because failure to conduct the investi- 
gation required by the article would be grounds for reversal by a 
reviewing authority under the Code and an intentional failure to  
do so would be an offense under Article 98.1e 

I t  is noteworthy that until the enactment of the Code no pre- 
liminary investigation requirement was incorporated into the 
S a v y  or Coast Guard disciplinary statutes. Both the Navy ( in-  
cluding the Marine Corps) and the Coast Guard, however, re- 
quired by regulation or directive that an ex  parte investigation be 
conducted into the circumstances of any alleged offense subject 
t o  trial by court-martial and that a report of such investigation, 
along with any statement the accused might desire to make, be 
forwarded to the officer authorized to  convene an appropriate 
~ 0 ~ r t . 3 7  There wa8 never any suggestion, however, that these 
requirements had any jurisdictional significance. 

Very minor changes were made in the language of Article 32 of 
the  Code at the time of the recodification of Title 10 of the United 
States Code in 1956.38 These modifications were intended merely 
t o  make the wording of the article technically correct from a ter- 
minaiagy standpoint, and they in no way changed the substantive 
contents or requirements of Article 32.>O 
~ 

8 1  UCMJ art. 3 2 ( c )  contains the following language: "If an inreatigatlon 
of the rubiket matter bf an offense has been conducted prior to the t ime the 
accused IS charged with the offense, and if the aceused was present at  nueh 
inrestigation and afforded the opportunities fa r  replesentstian,  c m l s  exami- 
nation and preenta t ion  prehcnbed in svbdiviiian ( b )  of this Ar t& no 
fur ther  investigation of tha t  charge is neeearaiy under this l r t i e l e  unless It 
is demanded by the seeused af te r  he is infarmad of the charge. A demand 
far fur ther  mve~t iga t ian  entitles the seeused t o  reeali ivltnemes for  fur ther  
clnm.sxaminatm and t o  offer any mew evidence ~n his own behalf." 

s 5 H e w i n g a  on H.R. ILBB B e f o r e  L Siibeommittee o f  the Hauaa Cmnmitloe 
0 7 ,  Awned S s w i c e s ,  Slst Cong , 1st Sess. in Index Legialative Hlatory of 
U m f m m  Code of Milltary dult lce 893 (1040). 

rt. 08,  praridea in pertment par t  tha t  any perron subject 
TO the Code who "a, , knowingly akd lntent~onally f;!k to enforce or comply 
wi th  any pmvi%mn of the Code regviatine the pmeeedlngn before, dunng,  or 
after tr ial  of an accused, , , shall be punished as a court-martial may direct." 

87U.S. Na\y Reqe., a r t s .  1Y7,  200. 201 ( 1 0 2 0 ) ;  Naval Court? and Boards 
S g  342-44 (1937); U S .  Coast Guard Commandants' Circular 13-41 (1047) .  

8 8  10 K.S.C 
8 8  See S. Rep. No. 2484 84th Cong. 2d Senn. 18-91 (1956).  Typical of the 

sewn minor modifleatiand affected byithe reviaion w e  the following. In Ar t .  
32(a )  the language ''KO charge or specification shall be referred to 8 general 
canit-martial  until B thorough and impartial  investigation of all the matters 

S *oo 4 l lOB 

s s i b i d .  U C P J  

3 832 11868) 



PRETRIAL INVESTIGATION 

111. NATURE OF THE ARTICLE 32 ISVESTIGATIOF 

A bare reading of the provisions of Article 32 of the Code and 
its Manual implementation 'O does not fully portray the intended 
judicial status of the investigation required thereby. 

A AXALOGOL'S PROCEDL'RE UYDER FEDERAL RULES 

In  federal practice, after arrest of a defendant, the individual 
making the arrest must take the defendant without unnecessary 
delay before the nearest available commissioner or committing 
magistrate." At that time the defendant is entitled to be informed 
of the complaint against him, af his right to retain counsel, and of 
his right to hare a preliminary examination.'? There i s  no pro- 
vision for the defendant to enter a plea at that  time, but he may, 
if he 80 desires, waive preliminary examination. If he does not 
waive preliminary examination, the commissioner must hear the 
evidence within a reasonable time. 

4 t  the hearing the defendant is entitled to cross examine wit- 
nesses against him and introduce evidence in his behalf. The 
commissioner either discharges the defendant or holds him to 
answer in district court, on the finding that there i s  probable 
cause to believe that the defendant has committed an offense. The 
commissioner is also entitled to admit the defendant to bail.43 This 
type of preliminary hearing has 88 its primary purposes the deter- 
mination whether there is sufficient evidence against an accused to 
warrant his being held for action by grand jury" and to prevent B 
person from being heid in custody without a prompt hearing.'b 
These rules do not govern when a commissioner acts as a trial 
magistrate for the trial of petty offenses committed on Federal 
reser~ations. '~ 

set forth therein has been made," was modifled by substitution of the word 
"may" for  "shall." In the reeond sentence of Art. 32(a)  the langvage in 
parenthew WBQ inserted at the points indicated BS follows: "This investiga- 
tion shall include inquiries as to the truth of the matters set forth in the 
charges, Iconsideration of)  the farm of charges and (a recommendation a% 
to1 the disposition which should be made of the ease in the intereat of justice 
and discipline." 

__ ~~~~ ~~ ~_________~ ~~ 

44 Barber Y. United States, 142 F.2d 80; (9th Cn .  1844).  See Orhdd, Crimi- 

t i  L'nited State3 V. Gray. 87 F.Supp 436 (D D C. 1949).  
aa Fed. R. Crim. P 1 (Notes af Advisoly Committee on Rules, note 3 ) .  

n a l  Procedure from Arreit re Appeal 5 8  (1942) 
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Once the defendant has been held to answer in district court 
after preliminary proceedings before a commissioner, the next 
step is consideration of the complaint by a grand jury summoned 
by the district court, unless the defendant in a non-caapital ease, 
waives in open court, prosecution by indictment.'? The defendant 
ma? make a challenge to the array or, by motion to dismiss, ob- 
ject to the array or qualification of any individual juror.'& How- 
ever, the defendant has no right to be present a t  or to be notified 
of impending grand jury action.'@ The indictment is usually pre- 
pared by the district attorney and submitted to the grand jury. 
If favorably considered, the indictment is endorsed as a true bill 
by the grand jury and forms the basis far trial in federal district 
court  

B. COdfPARISOh' OF ARTZCLE 32 PROCEDURE WITH 
FEDERAL PROCEDURE 

A procedure roughly analogous to  the federal procedure of pre- 
liminary examination and grand jury indictment is obtained in 
the military through the me of a formal pretrial investigation of 
charges and subsequent consideration of and action thereon by the 
convening authority. In many material aspects, the Article 32 
investigation provides greater safeguards for an accused during 
the pretrial investigation than the Federal Rules of Criminal Pro- 
cedure provide for defendants charged under federal It 
should be remembered, however, that  the requirements of Article 
32 m e  not founded in the Constitution since case8 arising in the 
land or naval forces are specifically exempted from the grand jury 
requirement of the Constitution." 

Various authorities have equated the Article 52 investigation to 
the imestigation of charges accomplished in civilian life by B 
grand jury.52 Others have suggested that i t  is similar to the com- 
mitting magistrate's hearing.53 I t  appears that  the requirements 
of the Article 32 investigation are actually more similar to those 

( 7 F e d . R . C r i m . P . 7 ( a l ,  ( b ) .  
l a F e d . R . C n m . P . 6 ( b ) ( l ) .  
4B Fed. R. Crim. P .  6 (Notes of Advisory Committee on Rules, note to sub- 

13 Index and Legislative History, Uniform Code of Military Justice S68, 
1000-01; ACM 8408, E w r r t t ,  16 CMR 676, 682 (1954),  
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PRETRIAL INVESTIGATION 

of the preliminary committing magistrate's hearing than to the 
grand jury proceedings. 

There are several major differences between the Article 32 in- 
vestigation and the grand jury investigation. The grand jury may 
return an indictment without the accused having any knowledge 
of its proceedings or having been afforded an opportunity to crms- 
examine the witnesses against him or to call witnesses in his 
favor. The prosecutor, who if the case is subsequently referred 
will represent the government a t  trial, is frequently the individ- 
ual who develops the evidence against the amused a t  the grand 
jury proeeedings. In military procedure, however, the accused is 
entitled to cross-examine the witnesses who testify against him a t  
the formal pretrial investigation and the Article 32 investigator is 
disqualified from proseeutinn the m u s e d  if the charges are later 
referred for trial.6' 

If a defendant is called before a grand jury he has no right to 
have a lawyer available to advise him, or to even have an attorney 
present during the giving of testimony by adverse witnesses. In 
an Article 32 investigation, however, an accused, if he desires 
counsel, is entitled to same and may hire a civilian lawyer a t  his 
own expense or be furnished military counsel a t  no expense to 
him~elf.6~ 

A fourth major difference is that if a grand jury does not in- 
dict, the charges against the defendant are dismissed and he is 
not tried, whereas under military law charges against an accused 
can be referred to trial by general court-martial even though the 
Article 32 investigator has recommended otherwise.6' Another 
distinction can be made in the fact that a grand jury has the 
power to subpoena witnesses to testify before it, but the formal 
pretrial investigating officer cannot compel witnesses who are not 
subject to military jurisdiction to appear before him or to give 
testimony.67 

It is not surprising that the Fifth Amendment specifically ex. 
cluded military cases from the requirement of indictment by 

.""I. 

s i  Par. 34d. MCM, 1951. 
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grand jury. The framers of the Constitution undoubtedly realized 
that convening grand juriea consisting of 24 members of a mili- 
t a w  force to investigate serious offenses would unduly interfere 
with military operations. There is little doubt, however, tha t  the 
incidents of the military pretrial investigation accord the mili- 
tary accused a t  least as manr safeguards and privileges as his 
civilian counterpart enjoys.jB 

C. JUDICIAL  XATL'RE OF T H E  ISVESTIGATIOX 

Since the advent of the Code, the Article 32 investigation has 
been described as both a quasi-judicial proceeding and a judicial 
proceeding.an In 1967, Chief Judge Quinn used the fallowing 
language in describing the formal pretrial investigation: 

An .4rtiele 32 inreetigaf on 1s not a mere formahry. Rather,  the pretrial  
hesring is an integrai  pai t  of rhe court-martial  proceedings. I t s  judieisl 
character is made manifest  by the fact  tha t  teEtimony taken a t  the hear- 
ing e m  be used a t  the tr ial  if the witness becomes unavaiiable.01 

Further characterization of the Article 32 proceeding can be 
found in the pronouncements that i t  is a preliminary proceeding, 
that it is not a trial on the merits, that it is e r  p a r t e ,  in view of 
the fact that the Government is not formally represented as a 
party, and that i t  operates as a discovely proeeeding for the 
accused,8z Recommendations of an investigating officer are ad- 
visory only, and he is not required to  decide difficult legal questions 
or to adhere to the strict rules of  evidence.^^ 

From the above diacussian i t  is apparent that the Article 32 
investigation is a vital part of military due process The pretrial 

~ _ _  
5 8  Talbot Y. Toth, 215 F.2d 22, 28 (D.C. Clr. 1864),  aev'd, 350 U.S. 11 (1956) 

The court in this ease, af te r  i t emmng the rights of the accused a t  the  Art.  32 
Investigation and p o m i n g  out tha t  a convening autharnty shall not refer B 
charge to tr ial  by general court-martial  without first eeeuring the eonlidera. 
man and advice of his legal officer and determining chat the charge is w r .  
ianred by the report  of the e\idenee upon inventigarian, stated tha t  "these 
promsiionr of the Uniform Code seem to afford an aecuned a% great protections 
by way of preliminary inqviry ~ n r o  probable cawe 81 do reqwrementn for  
w a n d  jury inquiry and indictment." For B diseuiiian of the purpose of the 
exception from the F i f th  Amendment, Bee generally Ez p w t a  Quirin, 311 
U.S. 1. 43-44 11942). and U S .  Legids t i re  Reference Service, Library of 
Congress, The Constitunon of the United States of America 838 (Corwm ed.. 
1952 rev. I ann. d l  (S. Doe KO. 170, 82d Cong.. 2d Sess.1 .  

NCM 276. Yuille, 1 4  CDIR 460 (1853).  
80 United Stater V. Samuelr, 10 USCMA 206. 212, 21 CYR 280. 286 (1959) ; 

Cmred States v. Tomassewaki, 8 USCMA 266, 269. 24 ChIR 76, 79 (1951) ; 
r m t e d  Stales jl. KxhoIp. 8 USC>IA 118, 124, 23 CMR 343, 348 (19611. 

61 United States \.. S'lehaii. aupva note 60, a t  124, 23 CMR a t  348. 

0 3  I d  at 2 1 3 , 2 7  CMR 287 Id  crum! 
United States Y .  Samuel%, 10 USCIIA 206. 212. 27 CIIR 280, 286 (1859). 
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investigation together with the pretrial advice of the staff judge 
advocate are substantial proceedings which constitute the military 
equivalent of essential pretrial procedures which are guaranteed 
to the civilian communitv.0' 

IV. RIGHTS O F  THE ACCUSED 

A. CODE AND MANUAL PROVISIONS 

Article 32 of the Code provides that the accused shall be advised 
of the charges against him and of his right to be represented a t  
the formal pretrial investigation by counsel. The article further 
provides that, upon his own request, the accused shall be repre- 
sented by civilian counsel if provided by him, or military counsel 
of his own selection if such counsel be reasonably available, or by 
counsel appointed by the officer exercising general court-martial 
jurisdiction over the command. I t  is specifically required that the 
accused be given opportunity to cross-examine witnesses against 
him if they are available and to present anything he may desire in 
his own behalf, either in defense or mitigation and that, if charges 
are forwarded after such investigation, they shall be accompanied 
by a statement of the substance of testimony taken on both sides, 
a copy of which shall be given to the accused. 

From the standpoint of rights of the accused specifically desig- 
nated as such, the provisions of paragraph 34 of the Manual add 
little to the above listing of rights. Paragraph 34, however, does 
speli out the rights provided by the Code with somewhat more 
particularity. I t  requires that  the accused be advised at  the out- 
ret of the investigation of the offense charged; of the name of the 
accmer and of the witnesses against him as f a r  as then known 
by the investigating officer; of his right to counsel as provided by 
Article 32; of his right to cross examine witnesses against him if 
they are available; of his right to present anything he may desire 
in his own behalf, either in defense, extenuation, or mitigation; 
of his right to have the investigating officer examine available 
witnesses requested by him; and of his right to make a statement 
in any form regarding the offense being investigated. 

I t  is obvious that, from the standpoint of an accused, the im- 
portance of receiving correct and thorough advice as to his rights 
cannot be werstated. However thoroughly and impartially a for- 
mal pretrial investigation may be conducted, its final efficacy in 

64United States V. Allen, i USCMA 626.  640. 18 CMR 250, 264 (1856) 
(Quinn, C. J., eoncurring, dletum). 
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case of timely attack by the accused, may depend upon whether 
the accused ~ 8 8  properly informed of and reasonably understood 
his rights in connection therewith. The doctrine of waiver will 
not normally be invoked with regard to the right of an accused to 
which he is  entitled upon his own affirmative request unless it 
can be demonstrated that he was aware of the right and con- 
sciously waived it.'$ 

I t  is unnecessary to cover in detail each of the rights of an 
accused a t  the Article 32 investigation. A study of the reported 
cases indicates that  errors of substantial import have been com- 
mitted in certain limited areas only. These problem areas eon- 
cern themselves generally with the right of the accused to coun- 
sel; the right of the accused to present evidence in his own behalf, 
either through the testimony of requested witnesses, cross-ex. 
amination of witnesses called by the investigating officer, deposi- 
tion, or introduction of documentary evidence; and the related 
problem of the right to use the Article 32 investigation as a dia- 
covery proceeding. 

B. RIGHT TO COUNSEL 

Article of War 70 made no provision for an accused to be repre- 
sented by counsel a t  the pretrial investigation.68 Under the pro- 
cedure followed in the Army under Article of War 70, the fact 
that an accused was not afforded counsel a t  the pretrial investigs. 
tion was not a jurisdictional defect." The Secretary of War in 
1947 made administrative provision for an accused to have coun- 
sel at  the pretrial investigation.bB This right was first given 
statutory recognition in the Articles of War in 1948, with the en- 
actment of the Elston Act.69 Article 32(b) of the Code make? 
similar provision for counsel for an accused at  the investigation 
in the following language: 

Upon his o m  request he shall be repreaented by ellillan eounlel if 
provided by him, or military muniel of his o m  selection if such counsel bE 

8 %  United States V.  Tama%zewiki, 8 USCMA 266, 269, 24 CMR 76, 78 (1957) i 

66 See United States Y. Tomaszewaki, mgro note 65, at 272, 24 CUR at 82. 
67 Romero Y. Squier, 133 F.2d 628 (10th Cir. 1943).  oert. denied, 818 U S  

785 (1943). 
Be War Department, Directive on Administration of Military Suitice, 20 

August 1947 (War Dep't. File DAD, C 250) .  
60 Article of War 48 (b), The pertinent language of this article i8 as followa: 

"The accused ahall be permitted, vpon his request, to be represented by counld 
of hm o m  selection, e i ~ i l i ~ n  eouniel if he 80 provides, or military if much 
eovneel be reasonably available, otherwise by ~ounsel appointed by t h e  officer 
exereiring general court-martial jmisdiction aver the command." 

United States V. Rhaden. 1 USCMA 193, 196, 2 CMR 90, 102 (1962). 
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reasonably a ~ a ~ l a b l e ,  or by eounael appointed by the ofleer exercising 
general ~ ~ u r t m a i t i a l  jurisdiction over the command. 

Additionally, Article 32(b) requires that  he shall be advised of 
his right to be represented a t  such investigation by counsel. 

The implementing provisions of the Manual lo require the in- 
vestigating officer to promptly report the request of the accused to 
be represented by counsel to the appointing authority. The ap- 
Pointing authority must give the accused a reasonable opportun- 
ity to obtain civilian counsel a t  his own expense if he requests 
civilian counsel. The accused, however, must take appropriate 
and timely ateps to obtain civilian counsel and he may not utilize 
an expressed intention to obtain civilian counsel to unreasonably 
impede, delay or hamper the conduct of the investigation." 
Neither may the accused delay an investigation for an unreason- 
able period of time to await the convenience and pleasure of his 
civilian counse1.72 

If the accused requests individual military counsel of his own 
selection and the requested counsel is reasonably available the 
appointing authority is required by paragraph 840 of the Manual 
to make him available. If the requested counsel is not under the 
command of the appointing authority, such authority will take 
prompt action to ascertain hia availability and if available, obtain 
his services without unduly delaying the investigation. The avail- 
ability of requested counsel is a matter to be determined by proper 
military authority and not by the requested counsel himself.'3 

Although no specific provision is made for an accused to appeal 
a determination of non-availability of requested military counsel, 
it has been held that he may appeal such a determination.?' En- 
titlement to a continuance pending a decision on the appeal is a 
matter within the sound discretion of the adjudicating authority.75 
An accused has no absolute right to military counsel of his own 
selection and the right is subject to the exigencies and practieali- 
ties of whatever situation may prevail a t  the time.16 

-8  Par. 34c. MCM, 1951. 
i t  ACM 7396, Wrstarpren, 14 CMR 661 (1963). 
I, I/..> 

7 3  CM 397402, B i g e i o o ,  25 CMR 612 (1967). 
74 United States V. Wrieht. 10 USCMA 36. 27 CMR 110 11958). This case 

the a-ccused pleaded guilty and no apecific prejudioe was indicated. See also 
par. 34c. M C M .  1951, which ineorporatss the provisions of par, 48. MCM, 
which does provide far an expresa appeal of this determination. 
il United States Y. Vanderpoal, 4 USCMA 561,16 Cl lR 135 (1864). 
7 8  Id.  at 565-66,16 CMR a t  139-40. 



MILITARY LAW REVIEW 

Whether the accused is legally entitled to  have both civilian 
counsel, a t  his awn expense, and requested or appointed military 
counsel a t  the pretrial investigation has apparently not been de- 
cided in a reported case. Neither do the congressional hearings 
give an answer to this question. The language of Article 32 lends 
Support to the conclusion that an accused has a statutory right to 
only one counsel at the pretrial investigation and that if he obtains 
civilian counsel, he is not also entitled to government counsel 

If the accused obtains military counsel first and later obtain3 
civilian counsel a t  his own expense, it would be unwise, if not 
prejudicial, to then deny him the right to  the military eoun~el 
previously made available or detailed. As a practical matter, and 
in view of the uncertainty 8s to how the Court of Military Ap- 
peals might rule an this issue, i t  would appear to be good practice 
to allow an accused to have military coumel, if requested and 
available, 88  well as civilian counsel obtained a t  his own expense. 

I t  is abundantly clear that an accused is legally entitled to  coun- 
Be1 a t  the Article 32 investigatian.T8 I t  is equally clear, however. 
that the only qualifications specifically prescribed by these pro- 
visions in the event counsel is designated and provided by the 
officer exercising general court-martial jurisdiction, is that such 
counsel be "competent." Prior to the enactment of the Code it 
was the commonly accepted view in the Army that counsel so 
designated and provided did not have to be a lawyer. This view 
prevailed during the flrst several years of operation under the 
Code. 

1. Qualifications of Appointed Counsel 
The issue of whether accused is entitled to have lawyer counsel 

was first directly considered by the Court of Rlilitary Appeals in 
the case of United States V. Tomaszeimki,'s decided in December, 
1951, That case imolved an Air Force sergeant with almost 

r i  UCMJ, art. 32, provides that the accused '%pan his own requeat ahali be 
Lepmentsd by eivillan e o u n ~ ~ l  . , ., 01 military counsel of his own d e c -  
tion . , ., or by counsel appomted by the officer exercising genersl emremart id  
iunsd ie tm over the command." (Emphasis added.) Paragraph 840 of the 
Manual can be interpreted t o  provide that the accused may have both civilian 
~ o u n ~ e l  and military counsel of his o m  selection, I f  renronabiy available, but 
that he is entitled to counsel detailed by the officer exereiaing general court- 
martial jurisdiction only if he has not obtained civilian counsel 07 miiitsry 
m m e i  of his own d w t m  Compare language of par. 84b. MCM, lam 
which provides that the accused ahsil be informed of "his right t o  h a w  eoumd 
'epresent him a t  the investigation if he sa desires, a 8  pmvidrd in Artlcla 9 2 ' '  
(Emphasia added.) 

1 8  ACM 4903, Nirhaison, 4 CMR 519 (1962). 
$ 9  8 USCMIA 266,24 C%lR 76 (1951) 
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nineteen years of military service who, desiring representation 
by a lawyer, had declined to exercise his right to counsel a t  the 
Article 32 investigation after he had been advised by the inves- 
tigating officer that  he could Rot have a military lawyer far coun- 
sel. During the course of the ensuing investigation the accused 
made an incriminating statement to the investigating officer 
which was subsequently received into evidence a t  the accused's 
trial. During the course of the trial and after the prosecution had 
introduced evidence, accused's counsel objected to the Article 32 
investigation because the accused was deprived of qualified C O U ~  
re1 a t  the investigation. 

The Court of Military Appeals, in reversing Tomaszewski's con- 
viction by a two to  one decision, held that if an accused desires 
counsel, and selects neither civilian counsel nor particular mili- 
tary counsel, the general court-martial authority must appoint a 
lawyer qualified in the sense of Article 27(b)80 of the Code. The 
majority opinion pointed out that  the investigation operates as 
a discovery proceeding for the accused and that "it would defeat 
that  purpose if a person unskilled in the requirements of proof, 
or knowledge of legal defenses, represents the accused."" I t  
further appear8 that the majority reversed the conviction in 
Tomasretoski because the accused had not knowingly waived his 
right to qualified counsel, timely objection was made at  the trial 
and particoarly "because the investigating officer was permitted 
to testify to an incriminating statement made to him by the 
accused." 

Judge Latimer conceded that it is particularly desirabie to have 
a qualified lawyer represent an accused at an Article 32 investiga- 
tion. He expressed the opinion that reversal was not required, 
however, in a well documented and persuasive dissent which con- 
eluded that neither the Code, the Manual, military custom and 
practice, nor congressional intent, contemplates or requires the 
appointment of a legally trained l a w e r  to assist an accused in the 
pretrial hearing.a3 

SOUCMJ, art. 27(b). providei m pertinent part that an e5eer appointed to 
wrform certain dutien enumerated therein ' '(1) shall he a judge advocate of 

member of the hsi of a Fideral eowt  or of the highest court bf a State; and 
(2)  shall he certified 8 8  competent to perform such duties by The Judge 
Advaeate General of the armed farce of whieh he is B member." 

81 United Statei  Y. Tomaslewski, 8 USCDIA 266, 268, 24 CMR 76, 78 (1957) .  
82 I d .  at 270,  24 CMR s t  80. 
83 I d .  at 270-74.24 CMR a t  80.84. 
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2. Effect  of Denial of Cevtified Counsel 

The holding in Tomaszeiuski was the signal for numerous ap- 
pellate decisions based upon an alleged failure to provide certified 
counsel at  the Article 32 investigation. In three decisions involv- 
ing trials in the Air Force which had been completed prior to the 
date the Court of Military Appeals handed down i k  decision in 
Tomaszewski, Air Force boards of review held the failure to 
appoint counsel Certified under Article 27 (h) of the Code required 
reversal where the accused had requested appointed counsel, ap- 
parently on the theory of general prejudice and on the theory that 
rhe right was not waived by the failure of the defense counsel a t  
trial to raise the matter where trial was held prior to the decisions 
establishing the existence of such right.*' 

Upon certification of each of these caae8 to the Court of Jliii- 
tary Appeals, that  court reversed the decision of the hoard of 
review, and held that reversal of the convictions was not required 
where no objection was made to the appointed officer's qualifica- 
tions and there was no showing that the failure to provide certi- 
fied counsel at  the pretrial investigation adversely affected the 
accused's rights at trial where he was represented by certified 
~ 0 u n d 8 6  The court distinguished these cases from Tomaszewski 
by pointing out that  no evidence obtained during the pretrial in- 
vestigation had been admitted against the accused at  the trial. 
It is noteworthy that in each of these three cases the counsel pro- 
vided w a s  a law school graduate who had not yet been certified 
in accordance with the provisions of Article 27(b) of the Code. 

The following dicta from one of the cases involved is illuminat- 
ing: 

The law demands that an accused, who i d  aware a i  error in preliminary 
ppocedureg, make timely ohleetion to preserve his rights. From one who 
is not aware of the err01 until after trial, we can expect no leas than a 
aho17mg that the pretrial error prejudiced him at the tris.1.86 

From the abore quoted language it appears that  although the 
doctrine of waiver will not he applied if the accused's failure to 
make timely objection results from the failure of the investipat- 
ing officer to properly advise him af his right to counsel. he is 
entitled to no relief unless he can point to resulting specific 
prejudice. 

8 4  United Staten 7 .  M i i e l ,  9 USCMA 324, 26 ChlR 104 (1958); ACM 14268, 
Thompson, 26 C Y R  SO6 (1957).  redd, 8 USCMA 330, 26 C X R  110 (1968) ~ 

ACM 14144, Raunolde, 26 CMR i G 1  (19573, 9ev'd. 9 USCMA 328, 26 CMR 108 
(1968). 

Bb ,hi,+ 
8 8  United States V. Mickei. 9 USCHA 824, 327. 26 CMR 104,107 (1868). 
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The Court of Military Appeals has also refused to upset a 
conviction where an accused was represented by a nan-lawyer a t  
the pretrial investigation and did not object at  trial, but con- 
tended upon appellate review that "the possibilities open to a 
skilled lawyer in developing inconsistencies and new leads were 

Convictions have also been affirmed, in the face of 
an alleged failure t o  furnish certified counsel a t  the investigation, 
where the accused was represented by a non-lawyer specifically 
requested by name [a and where the accused, after requesting a 
named certified lawyer, was afforded non-lawyer counsel, raised 
no abjection a t  the investigation or at trinl and entered a plea of 

In the latter situation, however, Judge Ferguson, who 
had consistently concurred in prior decisions denying relief where 
no specific prejudice was apparent or where the accused had waived 
the defect by failing to object or by pleading guilty a t  trial,80 dis- 
8ented. He based his dissent an the decision in Tomasrewski and 
the fact that  "despite accused's specific request for certified coun- 
sel . . . he was furnished an officer without any legal qualifications 
whatsoever, and whose college education consisted of two years, 
during which he majored in chemical engineering."" To the 
extent that  this dissent implies that  an accused is prejudiced when 
he, through understanding of his right to certified counsel, or 
through more fortuity, requests a named certified counsel who is 
not available, and is thereafter afforded nan-certified counsel, 
whereas an accused who makes no such request and is furnished 
non-certified counsel is not prejudiced, it does not appear to be 
based upon sound logic. The doctrine of wvaiver would be at  least 
as applicable in case of the former accused as that of the latter. 

The Lameter, Gandy and Rehorn decisions da not indicate the 
specific ad\,ice which the investigating officers g w e  to the ac- 
cused as to  their right to Counsel. I t  ma? be reasonably inferred 
from the facts given, however, that  they informed the accused 
generally of their right to counsel but did not specifically advise 
them that they were entitled to certified counsel. In a recent de- 
cision in the ease of United States Y .  McFenin,  the Court af 
Yilitary Appeals held that in the absence of a showing that the 
accused was misled by the investigating officer's failure to affirma- 
tively state that  the word "counsel" meant a certified counsel, the 

P I  United Staten v Lasseter, 9 USCYA 331. 26 CMR 111 (19581 

Cnited Staten V. Rehorn. 9 USChl.4 487, 4 9 0 , 2 6  CMR 261, 270 (1958). 
*GO "ZOB 19 



MILITARY LAW REVIEW 
accuaed was adequately advised of his right to counsel where the 
advice given was in compliance with the requirement of para- 
graph 34 of the Xanua1.QZ 

The Court of Military Appeals distinguished dMcFerrin from 
Toniasrewski by pointing aut that the accused was given errone- 
ous advice which misled him in the latter case but that no errone- 
ous or misleading advice was given in McFerrin!' 

The current law covering the right of an accused to certified 
government counsel, as evidenced by the cited decisions, appears 
to be sound, logical and just. One may sympathize with an ac- 
cused who, because he is not aware of his right to certified govern- 
ment counsel, obtains civilian counsel to his own financial detri- 
ment, or an accuaed who seeks and obtains a new investigation 
after misadvice as to his right to such counsel and is thereby re- 
quired to suffer additional delay in having his case brought to 
trial. I t  cannot be logically contended, however, that considera- 
tions of such nature should result in a guilt? accused escaping un- 
punished, although they would be worthy of consideration in as- 
sessing the sentence. 

A Navy board of review has stated that any person charged 
with administering the Code who refers a case to trial by general 
court-martial without substantial compliance with the require- 
ments of Article 32 and thereby denies to the accused any one of 
certain enumerated rights, including the right of appointment of 
qualified counsel, is thereby precluded from approving a sentence 
of greater severity than could have been imposed by a special 
court-martia1.Q' This dicta ~ 8 . s  premised on the conclusion that 
referral of a case to  trial by general court-martial without com- 
pliance with .4rticle 32 always presents the probability that the 

Q? r n i r e d  States v l e l e i r i n ,  11 USCMA 31, 2s CMR 255 ( 1 8 5 9 ) .  The Court 
mdleated i t  had same reservations in regard t o  the appellate defense Brgu- 
ment tha t  to peraoni ~n the military serjlice the word " c ~ ~ n s e l "  i s  a word of 
art and means any officer. The eou i t  based Its deemon upon the fac t  tha t  i t  

be fairly inferred from the record tha t  the accused n'jas not misled by 
use of the word "eouniel" and the fac t  tha t  the accused dld not produce any 
3upport  for  his cantentian tha t  he was mmled. 

P i  Id. s t  33.28 CXIR a t  267 
Q * X C U  51-00202, Toibeit ,  2 6  C Y R  747 (1858).  In this case the aceu~ed 

wab not sdimed of his right to qualified couniel a t  the Artlele 32 investigation. 
Additianaily, he  ws.8 denied the l igh t  to present a statement in hv o m  behalf 
at  tho muerngation and no reeoid or summarization of testimony of witnesses 
at the investxation was made or forwarded with the investigative report. 
The board of r e ~ i e w  found specific prejudice as to one charge and  diaapproved 
the finding on tha t  charge and iedueed the aentence t o  m e  impoiable by BPS- 
cia! court-martiai. 
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accused will be materially prejudiced as to his substantial rights 
with respect to the sentence imposed.ns The board further con- 
cluded that the doctrine of waiver should not be applied uniesa 
the record affirmatively disclosed that the accused, with full un-  
derstanding of hi8 rights, had specifically waived such rights. In 
Tolbert the accused made a motion for appropriate relief at trial 
in the form of a request for a new pretrial investigation, based 
upon the denial by the inveatigating officer of his right to make a 
statement in his own behalf, The motion was denied by the law 
officer.64 

The board of review decision in Tolbei t, in effect, recognized 
an alternative method of purging the prejudicial effect resulting 
from a failure to comply substantially with the provisions of 
Article 32. Hoverer, the decision provided no clear cut test to 
determine when such an error may be purged by reduction of the 
sentence or by a rehearing preceded by a full and thorough Article 
32 investigation. The decision apparently contemplates, however, 
that any substantial failure to comply with Article 32 which re- 
sults in specific prejudice as to the findings will require reversal. 
It further indicates that a reduction of the sentence will be re- 
quired for any failure to comply substantially with the provisions 
of Article 32, apparently on the theory of general prejudice as to 
the sentence, based upon the possibility that the case would not 
have been referred to a general court-martial had there been sub- 
stantial compliance with Article 32. 9: 

The Court of Xilitarx Appeals has not applied the rationale in 
Tolbert  or held that reduction of the sentence may effectively 
purge Article 32 errors. That court has consistently required 
reversal where specific prejudice is established but has refused 
to require any corrective action where no specific prejudice could 
be demonstrated, even where failure to follow Article 32 was 
clear.Ds I t  is submitted that the Tolbart decision, insofar as i t  
concludes that the referral of any case to trial by general eaurt- 
martial without substantial compliance with Article 32 will re- 
sult in general prejudice requiring a t  least reduction of the sen- 
tence to one imposable by apecial court-martial, will not be fal- 
lowed by the Court of Military Appeals. 

05 I b i d .  
( 6  I d .  at 761 
0: Id st 766. 
08 See S s c f m  V, i , i j , o ,  io1 more detailed coverage of effect of errors at the 

Aiticle 32 investigation. 
ACO 1320B 21 
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C. RIGHT OF DISCOVERY AT ARTICLE SZ 
INVESTIGATION 

Although the discovery aspects of the Article 32 investigation 
have not been emphasized in the preceding pages of this article, 
this is not intended to minimize the importance of the discovery 
rights of an accused. The Article 32 investigation, although prin- 
cipally a fact finding investigation,sn offers both the government 
and the accused an ideal opportunity to ascertain the facts of the 
case and, within the limits of the Code, to develop their theoriea.loo 

1. Importance and Scope  of Discovery Right 
The importance of the right of discovery encompassed wirhin 

the framework of the pretrial inrestigatian was fully recognized 
in the congressional hearings which preceded the enactment of 
the Code.lQ1 I t  has also been given express recognition by the 
Court of Xilitary Appeals.102 Some authorities, on the other hand, 
have contended that the Code did not envkion discovers by the 
accused as one of the primary purposes of the formal pretrial 
investigation.'0a 

89 Legal and Legislatine Basis, M C Y ,  1951, P. 53. 
100 United State3 V. Ciaypooi, 10 USCY.4 302.  27 CMR 376 (1868) 

108 See Earie, T h o  P ? e l ~ m ~ > ? m ? r  Irwestigation 81 the Arwy Coa?t-.Wa,tial 
Sdetr,n--Springbao,d l a 7  Attach b y  Habeas C o r p u s ,  18 Geo. Wash. L. Rev. 6 i .  
80-81 (19303; United Slates Y .  Eggers, 3 VSChlA 181. 184. 11 CMIR 191, 194 
( 1 9 5 3 ) ,  in whleh Broman,  d. stated: ''Dmorers IS not a prime object of the 
pretrial investigation. hi molt I t  IS a emurnstancia1 by-product and B right 
unguaranteed t o  defense counsel." 
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The provisions of Article 32 of the Code and paragraph 34 of 
the Manual leave little doubt that, whether intended as a primary 
purpose or only a circumstantial by-product, substantial and valu- 
able discovery rights are afforded the accused. Article 32 requires 
that full opportunity be given to the accused to cross-examine 
witnesses against him if they are available and to present any- 
thing he may desire in his own behalf. Those provisions, together 
with the Manual requirements that  the investigating officer ascer- 
tain and weigh all available facts, that  he call and examine, in the 
presence of the accused, all available witnesses who appear to be 
reasonably necessary for a thorough and impartial investigation, 
including those requested by the accused, and that he show or 
make known to the accused and his counsel the substance of docu- 
mentary evidence and statements of witnesses who are not avail- 
able, to the extent required by fairness to the Government and the 
accused, afford a military accused considerably more pretrial dis- 
covery rights than federal rules afford a civilian defendant.104 It 
is doubtful that  the preliminary hearing provided for under the 
federal rules of criminal procedure was intended ta provide any 
substantial discovery rights to a defendant.lQE 

Assuming, without conceding the validity af the assumption, 
that  pertinent provisions of the Federal Rules of Criminal Pra- 
cedure 104 are invokable on behalf of an accused at  an Article 32 
investigation,'Ql few practical situations can be visualized in 
which he would gain any greater benefits by relying on those 
provisions in lieu of the ones expressly provided by the Code, the 
Manual and controlling court-martial case law. I t  is therefore 
intended that the remainder of this chapter deal with the latter 
provisions except where the federal rules and federal court inter- 

101 See Kent, The Jeneha Caar: The Vteapomt 0 1  n Military L a w e r ,  45 
A.B.AJ. 819 (195Q), for B general comparative anaIy319 of the military and 
federal discovery procedures. 

101 See Barber Y .  United States. 142 F.2d 806 (Sth Cir. 1944), holding that  
the only purpose of  B preliminary hearing conducted pursvsnt  to Rule 6, Fed. 
R. Crim. P., is to determine whether there  is  sufficient evidence against  am 
aeeuned to a a r a n t  his  being held f o r  action by grand jury. 

108 See Fed R. Crim. P. 5 ( e ) ,  S ( e ) ,  10. 15, 1 6 ( b ) ,  and 1 6 ( e )  
107 UCMJ, a r t .  3 8 ( 8 ) ,  provide? in par t  a i  fallows: "The procedure, includ- 

ing modes of proof in eases before eaurtn-martial, courts of inquiry, military 
~ ~ m m i ~ m n ~ ,  and other military tribunals may be preaenbsd by the President 
by regulation whieh shall, so far 81 he deems praetieable, apply the principle% 
of law and the r d e s  of evidence generaliy recognized in the tr ial  a i  criminal 
oases in the United States  District Courts, but  a h x h  shall not  be contrary to  
or incansiitent with this Code." See United States Y. Knudion, 4 USCDIA 
587, 590, 16 CUR 161, 164 (1964),  wherein Quinn, C. J., speaking for the 
maiority of the court wrote: "We have rerestediy held tha t  Federal Draeties 
applies io court-martial procedures d not-incompatible with mil i tary law or 
a i t h  the epecml requirements of the military establishment." 
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pretations of them have been expressly applied in reported mili- 
t a ry  cases or may otherwise aid in interpreting a Code or Manual 
provision. 

2. nig11t 01 CorlfroiitatLon 

Obviously the best method by which an accused mas examine a 
witness on direct or cram examination during the pretrial inves- 
tigation is to have the witnesj present a t  the investigation for the 
purpose of testifying. As previously noted, however, this right, 
assuming the materiality of the witness' testimony can he estab- 
lished, depends upon the arailability of the witness. The Court 
of Military Appeals has shown little inclination to question the 
determination by proper authority that a military witness, whose 
presence a t  the investigation is desired by an accused, is not 
reasonably available, in the absence of a manifest abuse of dis. 
cretion.l@8 The term "available witness" is used in its general 
sense of being arailable for examination. Availability is not de- 
pendent solely upon the factor of physical presence, but a l s ~  may 
include other factors such 8s the state of physical or mental 
health that will permit an individual to undergo examination 
The investigating officer's report should fully reflect the absence 
of any witness which the accused has requested and the reason 
for the absence.:os Since there is no legal authority to subpoena A 

civilian witness to appear and testify a t  the Article 32 investiga- 
tion, the availability of a civilian witness mnst necessarily de- 
pend upon whether he will voluntarily appear and testify a t  the 
request of the investigating officer or the accused, without pap- 
ment of witness fees or other remuneration.l:Q 

Aaeuming the unavailability or refusal of a civilian witness to 
appear a t  the investigation and testifv, consideration should be 

10iAClU 8768, Doyle. 17 C l l R  615 11954). pit diiiird. 5 USCMA 868, 1 7  
C X R  381 (1955). 

109 Ibzd.  
-10 Legal and Legidat i re  Basis. YCM, 1951. P. 56, contains the foiiauing 

illuminatmg language: "A difficult problem uis ing ~n the pretr ia l  mvel t iea-  
rlon i s  t ha t  af deteimining i h e t h e r  a w-ltnew is 'available.' The testimony 
before the Subcommittee of the House Committee on Armed Serviees with 
respect to the meaning of 'availability' i s  not helpful. I t  indicates B failure 
to understand tha t  the pr imary and praetieal restriction on the availability 
af witnesses ~ n s e s  from these facts :  VVltnesben may not be paid f o r  attend- 
me the nweit igatmni  e i ~ i l i s n ~  may not be compelled to attend. Thue the 
availability of B Oivilisn witnei i  18 determined by whethei he wil l  st tend the 
Inveitigatmn voluntarily. In  complicated casea ~ n v o l i m g  ~ e r i o u s  offenses. i t  
may be necessmy fa r  the investigating officer to travel a conalderable dis- 
tance to interview a witness. In such a ease, the witnee8 is considered BLI 
'available' and the pretr ia l  eouniel s n d  the accused, if he desires, should be 
given 811 opportunity t o  ~ e c o m p a n y  the invertigating officer." 
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given to the advisability of the investigating officer, together with 
the accused and his counsel, traveling to the witness for the pur- 
pose of interrogating him, This procedure would, of course. de- 
pend uDon the approval of the appointing authority and the avail- 
ability of necessary funds to defray the expenses of travel of the 
military personnel involved.ll' In such a case the investigation 
could proceed in the same manner as if the witness had appeared 
before the investigation a t  the locality where i t  was originally 
ordered. 

Authority may a180 be granted an accused or his counsel, or 
both, to proceed to the location of a material witness for the pur- 
pose of interviewing him. I t  is to be remembered, however, that  
a civilian witness, wherever he may be contacted, may not be 
forced to testify or give a statement for the purposes of a pretrial 
investigation in the absence of the power to issue and enforce B 

subpoena. Neither can a military witness be compelled to talk to 
or submit to an interview by an accused or his counsel, unless 
within the framework of an officially directed and conducted in- 
vestigation, deposition or examination a t  trial.11* Paragraph 34 
of the Xanual provides that men where a witness is available, he 
need not be called if the accused withdraws hi8 request upon being 
advised that the expected testimony will be regarded as having 
been actually taken. No logical reason exists why this same rule 
cannot be applied in the case of defense witnesses, whether avail- 
able or unavailable, so long as  the investigating officer by any 
means available, protects the interests of the government by 
reasonably assuring himself of the veracity of the expected teati- 
many. 

3. Use of Depositions 

The question of the use of depositions to obtain otherwise un- 
available testimony for use at  the pretrial investigation deserves 
consideration. Article 49 (a) of the Code provides that any "party" 
may take oral or written depositions at  any time after charges 
have been signed unless an authority competent to convene a 
court-martial for the trial of such charges forbids i t  for good 
cause. This Code provision appears on its face to authorize the 
taking of a deposition for use at  the Article 32 investigation a t  
the instance of either the government or the accused. Other pro- 
visions of the Code, however, cast doubt upon the validity of this 
inference. 

111 WC NCY 18 01416, Johnso,z, 15 April 1959. (Kat reported.) 
111 Ibid. See also ACM 8768, Doyle, 17 CMR 615 (1954) (dictum). 
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The Code provides that process issued in "court-martial cased' 
to compel the attendance of witnesses and the production of other 
evidence shall be similar to that possessed by United States courts 
having criminal jurisdiction,"' and that the trial counsel, defense 
counsel and the court-martial shall have equal opportunity to 
obtain witnesses and other evidence in accordance with such 
regulations as the President may prescribe."' The language of 
Article 47 of the Code adda confusion to the problem by making it 
an offense for a person not subject to the Code, who has been 
duly subpoenaed to appear as a witness before any "court-martial, 
military commission, court of inquiry, or any other court or board, 
or before any military or civil officer designated to take a deposi- 
tion to be read in evidence before such court, commission, or 
board" to wilfully neglect or refuse to appear and testify.. I t  
thus appears that  unless a deposition is to be read in evidence 
before 8 court, commission or board, no provision for issuing 
or enforcing process, which may be necessary to the taking of 
the deposition from a civilian witness, is provided by the Code. 

To add further confusion, paragraph 34 of the Manual indi- 
cates that  if material defense or government witnesses are not 
reasonably available for the investigation and it appears that  they 
may not be available a t  the time of trial, the investigating officer 
should initiate action Nith a view toward obtaining necessary 
depositions. Apparently this provision does not contemplate the 
taking of a deposition of a witness who is unavailable for the 
purposes of the Article 32 investigation if it appears that  he will 
be available at  the time of trial. In still another part of the Man- 
ual it is provided that a subpoena cannot be used for the purpose 
of compelling a witness to appear a t  an examination before trial 
except as  provided by Article 136 of the Code in the case of a 
court of inquiry.'!; 

4. Use of Subpoena 

The Code and Manual provisions set out in the preceding para- 
graphs do not, of course, affect the taking of an oral or written 
deposition from a military witness, since such a witness can be 
ordered by competent military authority to appear and testify a t  
the time and place designated for the taking of the deposition, 
subject only to the provisions of Article 31 af the Code."' They 

111 UCJIJ, art .  46. 
114 Ibid. 
116 Par. ll&, MCY. 1951. 
l l a  UCllJ art. 31, prohibits campulsary %elf-incrimlnallon and provider 

fur ther  in &nenL part t ha t  no perian subject t o  the Code shall compel Bn? 
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do, however, create substantial doubt as to whether the deposition 
of a civilian witness may be taken solely for use in an Article 32 
investigation a t  the request of an accused and, if so, whether a 
subpoena may lawfully be issued for the purpose. This doubt has 
been reflected by the conflicting views of a t  least two authors of 
books on military law under the Code.117 

A search of reported cases tried under the Code brings to light 
only two cases concerning this problem. One Air Force board of 
review decision involved a case wherein it was held that a deposi- 
tion taken pursuant to a request on a deposition form which was 
signed by the Article 32 investigating officer and which stated 
in the opening paragraph of the form that the deposition was to 
be considered a t  the Article 32 investigation, was properly taken 
since m o r n  charges were in existence and the taking of the de- 
position was directed by the convening authority.'18 

Another case, decided by the Court of Military Appeals, in- 
volved the question of the right of the investigating officer to 
consider written but unsworn statements of unavailable witnesses. 
The majority opinion contained the following language: "While 
unavailability affects the accused's right to cross-examine, it does 
not preclude the investigating officer from considering the state- 
ments of the witnesses."11e In footnote amplification of the above 
quoted language the following statements were included: 

This does not mean t ha t  the aeeused eannot question the witness a t  811. 
There is Still open t o  him the deposition prowedings provided by Artide 
48. In this  way h e  may examine the witnesses on direct or emm 
examination.l*Q 

person to  make a iitatement or produce evidence before any military tribunal 
if the statement 02 evidence i s  not material to the isme and may tend t o  
degrade him. 

1 l l E ~ e r e t t .  Military Justice in the Armed Forees of the United States 217 
11966). This authority expresses the beiief t ha t  a civilian cannot "be aub- 
poenaed in emneetion with B pretr ia l  investigation of charges under Article 
32 of the Uniform Code." He fur ther  state8 tha t  i t  would appear  t ha t  B 
oivilian can be subpoenaed only af ter  ehayges have been referred to 8. eourt- 
mmtial  for  t r i d  But  see Feld, A Manual of Caurts.Dlartis.1 Practice and 
Appeal, 5 41 a t  64-55 (1857).  This author  expresses the view t ha t  although 
a aubooena cannot be used to e o m ~ e l  attendance a t  a metria1 examination 

of the Cadi. 
118 United States  V. Ssrnueln, 10 USCDIA 206, 213, 27 C P R  280, 287 (1858). 
UOIbid.  The Value of the quoted language t o  support  the ploPo9ition f a r  

which cited may be substantially decreased in view Of the f ac t  t ha t  the un. 
available witnesses involved in the ease were military witnensea ra ther  t h a n  

2 1  
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The difficulty encountered in arriving a t  an authoritative ean- 

elusion as  to the existence of authority for use of a subpoena to 
enforce the taking of a deposition for use at  the investigation is 
manifested in the preceding paragraphs. I t  is the belief of this 
author, however, that  although authority does not exist to sub- 
poena B civilian witness to appear a t  the Article 32 investigation, 
there is statutory authority to subpoena such a witness for the 
purpose of taking his oral or written deposition. The UEe of 
subpoena would be proper in any investigation where the officer 
exercising general court-martial jurisdiction over the accused has 
authorized taking of a deposition after determining that the mat- 
ter to be covered in the deposition is material and reasonably 
necessary to a thorough and impartial investigation. 

I t  is further submitted, that  if and when the problem is squarely 
presented to it, the Court of Military Appeals will specifically 
uphold the authority to obtain and use depositions where reason- 
ably necessary to fulfill the requirements of Article 32. As a 
practical matter the question of legality of use of a subpoena, if 
issued in connection with the taking of a deposition for use at  
the pretrial investigation, would not normally arise unless the 
party subpoenaed refuses to obey the subpoena or unless compe- 
tent military or government officials question the payment of 
fees. The pertinent language of Article 49 of the Code, providing 
in part  that  any party may take depositions a t  any time after 
charges have been signed, are rendered substantially less mean- 
ingful if the power of subpoena is not available for uae in connec- 
tion with the taking of such depositions. Some support for the 
conclusion may also be found in the Federal Rules of Criminal 

E. Right t o  H a r e  StatemeTrts Sworn 

Recent decisions of the Court of Military Appeals have pointed 
up another right of an accused at  the pretrial investigation. In 
United States v. Samuels, decided by the Court of Military Ap- 
peals in 1969, it was heid that unsworn written statements of 
unavailable witnesses may not be considered by the investigating 
officer over objection of the accused.l2z At the investigation which 

111 Fed. R. Crim. P. 1 6  contains the following language: "If it appears that 
B pmspeetive w t n w  may be unabie to attend or prevented from attending B 
m a l  or hearing, that his testmony is material and that it 1s necessary to take 
his deposition in order to prerent B fsilure of justice, the court a t  any time 
after the filing of an indictment or information may vpon motion of B de- 
fendant and notice to the parties order that his testimony be taken by 
deposition . . . ." 
28 ,400 a 1 0 8  

122 10 VSChlA 206, 27 CMR 280 11959). 
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preceded the trial of that case the investigating officer considered 
unsworn written statements of fifty-eight witnesses who had been 
transferred from the area prior to the Article 32 investigation 
and who were, with one possible exception, located more than one 
hundred miles from the place of the investigation. The court did 
not look behind the investigating officer's determination that the 
witnesses were unavailable and indicated that although failure t0 
fallow the strict evidentiary rules applicable a t  trial was not 
error, consideration of the unsworn written statements, over ob- 
jection of the accused, was prejudicial error. The majority prem- 
ised its holding on the grounds that the requirement for sworn 
statements can be inferred from Article 32 of the Code which 
requires an inquiry into the truth of the charges, because an oath 
or affirmation is reasonably necessary to insure the truth of writ- 
ten statements, and because paragraph 34d of the Manual ex- 
preasly provides that witnesses "who give evidence during the 
investigation should be examined on oath or Judge 
Latimer dissented on the grounds that the requirement might 
place an unnecessary burden on the government and that neither 
the Code, the Manual nor congressional intent requires that writ- 
ten statements of witnesses be w o r n  in order to be legally con- 
sidered by the investigating officer.124 

The Samuels decision was given express recognition in another 
recent case but the Court of Military Appeals refused to apply the 
rule in that C B B ~  on the grounds that defense counsel, although he 
moved that all witnesses which the government proposed to use 
a t  trial be produced for examination, failed to expressly object 
either a t  the investigation or a t  trial, to the investigating officer's 
consideration of unsworn statements of certain of the requested 
witnesses who were n n a ~ a i l a b l e . ~ ~ ~  Although Judge Ferguson dis- 
sented in Lassiter on the theory that waiver should not apply 
where the accused, by objecting to the absence of the witnesses 
whose written statements were in issue, impliedly objected to the 
utilization of the unsworn statements,12' it appears from the ma- 
jority opinion that specific objection must be made a t  the investi- 
gation or a t  trial to the erroneous use of unsworn statements o r  
waiver will be invoked against the accused. 

6. Right t o  Learn Ident i tg  of Informers 
Before entering into B discussion of the discovery rights of an 

accused a t  the pretrial investigation insofar as  they relate to his 
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right to obtain or inspect dmuments and pre-existing statements 
or reports, it is well to look briefly to his right to learn the identity 
of informers. As a general rule, communications by informants 
to public officers engaged in the discovery of crime are privileged 
and an accused is not entitled to disclosure of the identity of one 
who has acted as an informer against him unless that privilege 
has been waived by the government officials entitled to its bene- 
fit.127 This privilege does not prevail in the event the informing 
individual exceeds the bounds of an informer only, however, and 
where knowledge of the identity of the informer and the right to 
cross-examine him are reasonably necessary and material to the 
defense of the accused, he is entitled to know the identity of the 
informer and to question or cross-examine him a t  the pretrial 
investigation.128 

7. Right to  Disoovery of Written Matter 
The pretrial discovery rights of an accused, insofar as they 

involve the right to learn the contents of or inspect documents, 
written statements and existing reports at  the pretrial investiga- 
tion, should not create a substantial problem for either the govern- 
ment, the investigating officer or the accused. In the case of docu- 
ments, statements or records not within the possession or control 
of the federal government, it is  logical that  the same considera- 
tions which prevail in the case of the testimony of civilian wit- 
nesses requested by the accused would control. If the accused can 
obtain such matter through his own efforts, he is entitled to offer 
them and have them considered by the investigating officer and 
appended to the investigative report. If, on the other hand, the 
accused meets the burden of establishing the probable existence 
and materiality of documents not otherwise known to the investi- 
gating officer, he is entitled to the assistance of the investigating 
officer, and the appointing authority in obtaining them, depend- 
ing upon their availability. 

8.  Documentary Evidence and Statements 
A study of the reported eases indicates that  it is the statements, 

documents and records which are prepared by governmental agen- 
'27P.r. 151k, MCM, 1861; Seher v Knited States, 305 U.S. 251 (1888); 

ACM 14661. French, 26 CMR 851 (1818), a6'd in navt, vev'd in pavt. 10 
USCMA 171,21 CYIR 2 4 5  (1868). 

United States v. Xawkins, S USCMA 135, 19 CMR 261 (1955). In this 
ease the informer, using money made available by pouemment investigators. 
requested that the aceneed buy narcotics for him. Narcotics were purehsaed 
by the accused with money given him by the informer. The Court of Military 
Appeal3 held that denial to the accused of the right to ancertain the instrue. 
tians ~ i v e n  t o  the informer and the right to examine the informe? war 
prejudicial error where the accused relied on the defense of entrapment and 
the informer could furnhh material testimony relatmg ta that isine. 
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cies or are in the hands or file8 of the government which most fre- 
quently become the subject of judicial c o n t r o ~ e r s y . ~ ~ ~  Paragraph 
34d of the Manual requires that  documentary evidence and state- 
ments of witnesses who are not available will be shown, or the 
substance thereof will be made known, to the accused and his 
counsel to the extent required by fairness to the government and 
the accused.130 This provision may be logically interpreted to 
require that statements and documents which accompany the 
charges a t  the time they are delivered to the investigating officer, 
as well as those which are obtained by the investigating officer 
during the investigation, should be fully disclosed to the accused 
and his counsel. 

The Manual further provides that if documents which are to 
be introduced in evidence are in the custody and control of mili- 
tary authorities, the trial counsel, the court, or the convening 
authority will, upon proper request, take necessary action to 
effect the production of such documents without the necessity of 
further legal process.'a1 Certainly any documents which would 
be admissible in behalf of an accused at  trial should be equally 
admissible a t  the pretrial investigation and the accused is entitled 
to  obtain such documents for use a t  the investigation. 

Consideration of some of the reported cases give considerable 
insight into the extent to which an accused is entitled to inspect 
existing statements and documents a t  the pretrial investigation. 
As a practical matter, it can be fairly stated that a military ac- 
cused is usually granted pretrial access, not only to the formal 
pretrial file but to the investigative file as well.131 It is difficult to 
visualize how any unfairness to the government could result from 
such full and frank disclosure in the absence of a government con- 

181 Par. l l6c ,  M C P ,  1951. 
I** Cnl 374669, Diokinaan, 11 C P R  438, 444 (1960, ab'd, 6 USCMA 438, 

20 CMR 164 (1966).  In this caie the aceused was furnished at his pretrial 
investigation with eapiea of all mnety-five Statements made by fellon' prison- 
e r ~  of  war who had 80 much BQ mentioned his name in any Way. See ACM 
11oS0, Bohannon, 20 CDlR 870 (1966). This was a ease in which the accused 
was furnished the entire investigative file for  use at the Article 32 inrerti- 
gatmn. 
A00 1 3 2 0 8  S1 
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tentian of privilege or necessity for protecting security elassifi- 
cation in connection with documents, statements or files in issue. 

is an excellent source of general legal 
pronouncements covering the pretrial discovery rights of an ac- 
cused. In that case defense counsel made innumerable requests 
a t  the pretrial investigation and a t  subsequent times prior to trial 
for the production by the government of complete government 
files on all repatriated prisoners of war and on eighty-six named 
individuals, all government files relating to the possible commun- 
ist influence on prisonera of war, all statements made by the ac- 
cused to Army authorities, all memoranda, newspaper clippings, 
etc., respecting statements made by the accused to any persons 
whatsoever, complete text of communist zone new8paper and peri- 
odical articles, broadcasts and speeches by accused and other 
named persons and a full investigation of the accused's character 
background to include results of the interrogntion of 126 named 
persons. 

Defense counsel based his pretrial requests in Bachelor on the 
necessity of the documents for the purpose of developing "defen- 
sive theories" and preparing for trial. The board of review in its 
decision in Batchelor found no prejudicial error in the denial of 
many af the accused's pretrial requests for information and docu- 
ments where such requests were unreasonable and the materialits 
of the requested material had not been satisfactorily demon- 
~ t r a t e d . 1 ~ ~  The opinion noted that no evidence favorable to the 
accused had been actually suppressed and that the pretrial dis- 
covery rights of the accused do not entitle him to engage in a pure 
"fishing expedition" by rumaging through government files in 
hope of obtaining something of value.'36 

9. Effect of Governnzentol Privileges 
Statements, reports and investigative files have, on occasion, 

been denied to an amused a t  the pretrial investigation on the 

The Batchelor decision 

1UCM 811882, Botchsla. 18 CMR 462 (1856). oJ'd, 7 USCMA 3G4, 22 
CMR 144 (1818). 

184 I d .  at 613-17. The board in its opinion noted that ruiea 16 and 17 of  the 
Federal Rules of Criminal Procedure provide that a defendant may upon hir 
motion at an" time after Rlinz of indmtrnent or information be Demitted. in 

and that the resue; is rea;onable, and that B & o ~ m  may be issued to &- 
force this right. 

Mid. at 608-26, contains an excellent dissertation on the broad aspeeta of 
an aecuwd's pretrial and trisi discovery rights. 
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grounds that their disclosure to the accused and his counsel would 
violate security measures or governmental privilege."' Assuming 
that there is an area of military and diplomatic secrets where the 
national interest must prevail over the discovery rights of an 
accused 13' what then are the effects of such a determination in a 
given case? The decided cases make it clear that  in any case 
where such evidence is furnished to the investigating officer for 
his use during the investigation, the accused and his counsel are 
likewise entitled to the evidence without regard to administrative 
classification of such evidence.la8 I t  appears also that where a 
witness has made a statement prior to the Article 32 investiga- 
tion, and the accused desires the statement for use during trial to 
cross-examine one of the witnesses who testified a t  the investiga- 
tion, he is entitled to it upon demand without a preliminary show- 
ing that the witness is testifying untruthfully or in a manner 
inconsistent with his prior statement."Q The right to inspection 
arises as soan as the existence of a prior statement on a matter 
material to the defense a t  the Article 32 investigation is dis- 
ca~ered .~ 'Q 

The military services, as a matter of practical neceqity, have 
issued detailed regulations covering the classification, safeguard- 

116 See par. 161, MCbl, 1851, for examples of matter  protected by govern- 
mental priyilege, including communications made by informants, diplomatie 
correspondence, wri t ten official eommunieationi, Inspeetors General reports, 
the disclosure of which would be detrimental to the public interest. 

117Bank Line Y. United States, 76 F S u p p .  801 (S.D.N.Y. 1948). This 
case contained dictum to the effect t ha t  there IS perhaps an area of military 
and diplomatie secrets where the national interest must  prevail even a t  the 
expense of private justice, See Jeneks V. United States, 353 U.S. 857 (1857). 

188 United States  V. Kiehoir, 8 USCMA 118, 23 CMR 343 (1817) i CM 381819, 
Craig, 22 CMR 456 (1956) ,  W d ,  8 USCMA 218, 24 CMR 28 (1857). In e?ch 
of thew eases the accused or his coun4el was denied access to "confidential" 
lnvei t igat iw filer which were available to and vtilized by the inveatigsting 
officer a t  the Article 32 investigation. The deeiaion in each case make8 i t  clear 
that  a h e r e  such matter  is utilized by the investigating officer, the executive 
piwilege is waived, and the aeeuned and his counsel axe likewise entitled to  
the material. See par. 44h. M C P ,  1961. 

110 See Unlted Stater  Y. Heinel, 9 USCYA 2S0, 26 CXR 38 (1058). This 
ease held tha t  the defense was entitled to a t ranscr ipt  of the prim testimony 
of prospective proseention witnesses a t  an Inspector General's investigation 
as soon as It appeared tha t  they had previously testified and without Lrat 
establishing tha t  they sere testifying untruthfully or had made an incan- 
sistent statement. Cf .  United States  Y. Dandy, 8 USCMA 355. 26 CMR 135 
(1966).  In this case the accused objected to the use a t  t i i s l  for  impeachment 
purposes of statements made by him before tr ial  on the basis t ha t  he had 
never been given B copy af the statements. The court found no error where 
there  WBI no eiaim tha t  defense eounsei had r e v e r t e d  prior inspection of the 
statsn,ents and been refused and s ta ted tha t  vnder the circumstances there 
was ''no duty on the pa r t  of the Gowrnment  to open ita files to an Beeused 
rvithavr some prior requebt on hle behalf." 

A00 ,*@OB 33 
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ing and release of information and records from their files."' 
The denial of access to information or records requeated by an 
accused which are material and reasonably necessary to his de- 
fense cannot be legally justified, however, solely on the basis that  
such material is classified or safeguarded. Pertinent regulations 
may prohibit local authorities granting access in certain situa- 
tions. In such cases authority to grant accew to the accused 
should be sought from The Judge Ad\,ocate General or other com- 
petent autharity."z 

Paragraph 151 of the Manual gives coverage to the general sub- 
deft of privileged communication and recognizes the existence a i  
a governmental privilege running to "state secrets and police 
secrets" and "confidential and secret evidence." A careful read- 
ing of that  paragraph indicates, however, that  the drafters of the 
Manual realized that the governmental privileges discussed therein 
could not be invoked to deny an accused access to information 
necessary to his defense. The Manual authorizes an officer exer- 
cising general court-martial jurisdiction to dismiss charges in the 
event he determines that the security eonsiderations involved are 
paramount to trial."' 

The current status of the accused's right to inspect statements, 
documents or records which are material to his defense at  the 
pretrial investigation can be summed up by the following lan- 
gauge: 

, , . [Slime the government which pmnecutes an accused also has the 
duty to see that j u t i c e  is done, it i s  uneonseionable t o  allow it to under- 
take prosecution and then invoke its governmental privileges t o  deprive 
the accused of anything which might be material to his d e f e n r e . ~ ~ ~  

There is little reason to doubt that  the Court of Military Ap- 
peals will follow the general precept expressed in the language 
quoted above. I t  can be reasonably anticipated that action on the 
part  of military authorities which interposes any obstacle to the 
disclosure of facts or information tending to exculpate the BC- 

u s e d  a t  the pretrial investigation will afford basis for appropri- 
ate corrective action by that court. 

, , , [Slinoe the goiernment which prosecutes an accused d m  has the 
A m v  Fzlsa, 88 m e  example of the many existing seivice regY1ationS on this 
general subject. 

141 I d .  at par. 12 npeeifieally diIecti that questions a i  legal interpretations 
with regard to release of infomation and records from Army files wiil be 
referred to The Judge Advocate General of the Army. 

llBPar. 33, MCM, 1351. 
1.4 UnitEd Stater V. Reynolds, 346 U.S. 1,11 (1341). 
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IO. Other Consideratiom 
Before leaving the discussion of rights of the accused a t  the 

pretrial investigation i t  should be pointed out that  there is no re- 
quirement that  the testimony of witnesses who testify a t  such 
investigation be recorded verbatim. The report of such investiga- 
tion is sufficient if accompanied by a statement of the substance 
of the testimony taken on both sides.145 Accordingly, if it ap- 
pears that  a prospective prosecution witness is testifying a t  the 
pretrial investigation in a manner inconsistent with prior staie- 
ments or testimony given by him, the accused should give con- 
sideration to requesting, as a matter of tactics, that  his testimony 
be recorded verbatim. 

Another paint should be kept in mind by the accused at  the 
pretrial investigation. I t  ha8 been held that the verbatim testi- 
mony of a prospective prosecution witness a t  a pretrial investiga- 
tion is admissible a t  subsequent trial as "reported or former tes- 
timony" if subjected to cross-examination a t  the inve~tigation.~~'  
In  the event the accused anticipates that  a defense witness who 
is available to testify or the Article 52 investigation will not be 
available at  trial for any of the reasons specified in Article 49 of 
the Code he should request that  the testimony be recorded ver- 
batim and he should move that counsel be appointed to represent 
the government fa r  the purpose of cross-examining that witness' 
testimony. Based upon the rationale in Eggers, it is clear that  
defense testimony taken at  the investigation would not be admis- 
sible a t  subsequent trial as "reported or former testimony" if not 
subjected to cross-examination, or a t  least the opportunity for 
cross-examination, by adversary counsel for the gavernment.14' 

146 United States  Y .  Allen, 5 USCMA 626,  16 CMR 250 (1865). This ease 
held tha t  an impart ls l  condensation of the information, obtained from wit- 
neam during the pretr ia l  investigation, i s  all tha t  is required by Article 32. 

141 United Sts tes  V. Eggers, 3 USCMA 191, 192-94. 11 CMR 181, 182-94 
(1953). The Court of Military Appeals recognized in its deciaion tha t  the 
tactical abjectivea of B oros~-examining defense counsel at the pretrial in. 
veitigatian might be primarily those of discovery and tha t  these objectives 
might diKer rubstantially f rom tho68 of the Same eaunaei s t  tr ial .  The  COY^ 
nonetheless held tha t  verbatim testimony of a materlai prosecution witness 
which had been subjected to searching cross-examination a t  t ha t  time was 
admissible a t  tr iai  BI "reparted testimony'' where the witness had died before 
triai. The u n s n i m o u ~  opinion of the court contained the following language: ". , . [Wle  prudently leave for  future  conaideration questions invoking pre- 
tr ial  testimony 1.38 thoroughly sifted than tha t  involved there (sic)-? 
wholly unCmas-examined. although an opportunity fo r  such testing had been 
afforded. On t h e w  and related matters  we express no opinion." See UCMJ, 
art. 60, and par. 1456, YCM, 1861. for  limitations on the use of "reported 

see Par. 34e, M C I ,  1951. 

testimony." 
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l'. EFFECT OF FAILURE TO COMPLY WITH ARTICLE 32 

A. GENERAL CONSIDERATIOXS 

Little need be said relative to the now well settled proposition 
that errors committed during the pretrial investigation are non. 
jurisdictional. Article 32(d)l48 was included in the Code for the 
express congressional purpose of precluding the requirements of 
Article 32 from being treated as jurisdictional in a habeas corpus 
proeeeding.149 No military or federal court decision has been found 
which construes an Article 32 error to be jurisdictional since the 
effective date of the Code. As specifically noted in the congres- 
sional hearings which preceded the enactment of the Code, how. 
ever, the failure to conduct an Article 32 investigation or t o  
substantially comply with the requirements of Article 32, although 
not a jurisdictional defect, might be grounds for reversal or other 
corrective action upon review.lb0 

Paragraph 34.2 of the Manual provides that failure to comply 
substantially with Article 32 resulting in prejudice to the sub- 
stantial rights of the accused may result in a miscarriage of 
justice and may require a delay in disposition of the case or d isap  
proval of the proceedings. It is further provided that a substantial 
failure to comply with the requirements of Article 32 of the Code 
and paragraph 34 of the Manual may be brought to the attention 
of the court by a motion for appropriate relief and that such 
motion should be sustained only if the accused shows that the defect 
has actually prevented him from preparing for trial or otherwise 
injuriously affected his substantial rights."' 

If the motion is granted, the court may grant a continuance to 
enable the accused to further prepare his defense or it may adjourn 
the proceedings to permit compliance with the pertinent require- 
ments.162 In the latter event, the matter should be referred to the 

I*BUCJIJ. art 3 2 ( d l ,  provides thet farlure t o  follow the rwuiiementr of 
h i t  38 ahall not eanstitvte jurisdictional e r i m  

148 Hearmgs on H . R .  1498 B e t w e  a Suboammtttes of the H o u s e  Com?nittsi 
n i t  A ~ m e d  Sei.i.iers. 81st Cong., l e t  Sess.. in Index and Legislative History of 
Uniform Cod* of P h t a r y  Justice 993 (1948).  

160 F Ron N-, 486, 81st Cang.. l i t  Serr. 1 6 1 7  (1849): H.R. Rep. No. 491, -. ...~ 
S l i t  Cong., 1st S e%%. 20 (1949) 

161 Par. 690, MCY, 1951. See par. 6 7 b .  MCY, 1911, indicating that failure 
to make abjection t o  pretrial erm? pnor to plea emmtitutss B wsiier, but that 
the eou i t  fa r  mod cause shown may erant leiief from the vaiver. 
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convening authority for curative action since it is doubtful that  
the law officer has the power to direct that  a new or supplemental 
Article 32 investigation be had.168 Further, a misstatement of the 
relief sought does not justify a denial of such relief, if it is other- 
wise indieated, and the accused's pretrial motion or objection 
should be decided according to its substance.16' 

Even though error has h e n  committed in connection with the 
Article 32 investigation, the findings and sentence of any sub- 
sequent general court-martial are not necessarily adversely 
affected by the error. The Code itself specifically provides that 
a finding or sentence of a court-martial shall not be held incor- 
rect on the ground of an error of law unless the error materially 
prejudices the substantial righia of the accused.1s6 It is clear, then, 
that  the effect of an error or irregularity in the pretrial investiga- 
tion must depend upon all the pertinent facts and circumstances 
involved in the particular case,1k8 

Before an error in the Article 32 investigation becomes the 
subject of consideration by the Court of Military Appeals, the 
report of the investigation will normally, after submission by the 
investigating officer, have undergone the pretrial eonsideration 
of the staff legal officer."7 the convening authority,'ra the trial 
counsel, 169 and possibly that of the law ~fficer,"~ the staff judge 
advocate's post trial review,"' the convening authority's action 
on the record of tr iaPP and review by a board of review if the 
sentence, as  approved, involves death, dismissal of an officer, 
cadet, or midshipman, dishonorable or bad-conduct discharge, or 
confinement for one year or more.l@a An alleged error will not 
normally be considered by the Court of Military Appeals unless 

IsaUnited States Y .  Allen, 5 USCMA 626, 635. 18 CMR 260, 258 (1865); 
CGCM 8805, Somgson, 16 CMR 678 (1864) ; but sea United Statea V. Nichols, 8 
USCDlA 119, 124, 123 CMR 343, 348 (19671, wherein the Court of Militars 
Appeals' majority opinion utilized the following language in commenting on 
the fact that amused's civilian eounnei was prohibited from representing him 
at  the pretrial inwetigarion: "Under normal circumstances thla action would 
require the iaw oflfer to grant the accused's motion to the extent of ordering 
e new investigation." 

1 5 4  Umted States V. Nieholi, aupru note 15s. at 124,123 CDIR at  343. 
115 UCMJ, art. 69(a). 
1 5 8  NCM 67-00202, Tolbsrt, 26 CMR 747 (1968); C31 387652, Bell, 26 CMR 

161 UCMJ, art. 34; par. 36, MCM, 1851. 
158 I b i d .  

16DUCMJ,art.5l(b). 
3 6 1  UCYJ,art .  61. 
162 UCMJ, art. 80. 
163 UCMJ, art. 66.  

519, 521 (1957). 

Par. 44/15). YCM, 1951. 

*oo ,820B 17 
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i t  was previously raised or unless if previously raised, the relief 
sought was not granted. An exception to the validity of the 
Preceding statement would arise in ease a board of review takes 
corrective action as a result of an alleged Article 32 error and 
the cognizant judge advocate general certifies the question of 
correctness of such action to the Court of Military Appeals.164 

One might question how alleged pretrial investigation errors 
could go uncorrected through the involved pretrial and appellate 
screening processes provided by the Code to the extent that  
occasion for review by the Court of Xilitary Appeals would ever' 
arise. The answer lies partially in the fact that  many of the 
alleged errors urged as a basis for relief are considered by that 
coul't but are found to require no corrective action, partially 
because the court has given certain Code and Jlanual provisions 
interpretations materially different from the interpretations 
previously applied by the services and partially because these new 
interpretations of the law gave rise to the possibility that  error 
had been committed in eases which were in appellate channels 
a t  the time the new interpretations were handed donm. Analysis 
of the types of corrective action required by the Court of Military 
Appeals and the general areas of errors requiring the action will 
give further insight into the question. 

E. ERRORS REQUIRING REVERSAL OR OTHER 
CORRECTIVE ACTION 

The Court of Military Appeals has consistently refused to grant 
relief in the absence of specific prejudice in cases where defects 
in the formal pretrial investigation are urged as  a basis for ap- 
pellate relief and the accused did not make a motion for approp- 
riate relief or otherwise object to the error a t  trial.lK6 The court 
has, in such eases, required a showing of specific prejudice a8 a 
prerequisite to granting relief, even where the denial of a 
fundamental pretrial right is involved. The court's dicta in Mickel 
clearly indicates that the doctrine af general prejudice will not be 

I S 4 U C Y J ,  art. 67(b) ( 2 ) .  See United States \.. hliekei, 8 USCJlA 324, 26 
C U R  104 (1858), fa r  an example of such certification by The Judge Advocate 
General of the Air Farce. 

1% United States Y. Miekel, mpm note 164, where accused was tried prior 
t o  time Court of hlilitarv Anneal% rendered deeieian establishins risht t o  . .. _ .  
certified counsel at Article 32 Investigation, and -,as represented by "an. 
certified counsel at  the investwarion but did nao object at  trial, he is not 
entitled r o  rehef on anneal m the absence of showine that failure t o  orovide 
certified counsel adversely affected his right? at trial. 

as *GO 4mm 
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utilized as  a basis for affording relief from pretrial investigation 
errors.'1e 

1. Inconsistent Pertieipation in Same Case 

Any subsequent participation in the same case, in an incon- 
sistent capacity, by the pretrial investigating officer or pretrial 
defense counsel constitutes prejudicial error and requires reversal 
or other corrective action. I t  should be noted, however, that  such 
an error is not actually one committed at the Article 32 investiga- 
tion since error results only upon participation in the Same case 
alter the investigation is completed. 

The Code provides that no person who has acted as defense 
counsel, assistant defense counsel, or investigating officer shall 
subsequently act as staff judge advocate or legal officer to any 
reviewing authority in the same case.16' It further provides that 
no person shall be eligible to sit 8s a member of a general or 
special court-martial"' or as  law officertbn when he has acted as 
counsel or investigating officer in the same case. No person who 
has acted as investigating officer shall subsequently act as trial 
counsel, assistant trial conusel, or, unless expressly requested by 
the accused, as defense counsel or assistant defense counsel in the 
same case."Q 

The Code does not define the term "investigating officer." The 
Manual provides, however, that  the term, as applied to a particular 
offense, shall be understood to include a person who, under the 
provisions of Article 32 of the Code and paragraph 34 of the 
Manual, has investigated that offense or a closely related offense 
alleged to have been committed by the accused.'" The Manual 
further provides that the term includes any person who has con- 
ducted a personal investigation of a general matter involving the 
particular offense.1'~ The term does not include a person who, 
in the performance of his duties as counsel, has conducted an in- 
vestigation of an offense with a view to prosecuting or defending 
it before a court-martial.'78 

I t  is clear, however, that  prejudicial error results when a pretrial 
investigating officer or  defense counsel subsequently acts in the 

39 ,400 4 8 2 0 8  
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same case in violation of the Code and that a waiver will not be 
invoked where such an error is involved.17' 

2. Where Errw Not Raised at Trial 

In only two cases1" decided by the Court of Military Appeals 
has that court reversed convictions where errors a t  the pretrial 
investigation were involved and where the error was not raised 
in some manner a t  trial. Both of these cases came to the Court of 
Military Appeals for mandatory review because they involved 
approved sentences to death,"l both cases arose in the mme cam. 
mand, and both cases involved not only errors at the pretrial in- 
vestigation but errors a t  trial a8 well, to the extent that  specific 
error. justifying reversal, could be found in dismaying abundance. 

In  each of these eases the court, although expressing great re- 
luctance to apply the doctrine of waiver in a case in which the 
death sentence had been affirmed, failed to indicate that it would 
apply the doctrine of general prejudice to errors involving the 
Article 52 investigation. 

Although the Court of Military Appeals has indicated in dicta 
that  it will not apply the doctrine of waiver to pretrial investiga- 
tion errors if i t  will result in a miscarriage of justice and that an 
appellate court will not presume acquieseense in the loss of pre- 
trial rights if the accused does not know of those rights,"' the 
Parker and MoMahon eases are the only ones in which that court 
has found specific prejudice where the errors complained of were 
not raised a t  trial, In  both Parker and M c M a h a  the majority of 
the court reversed the convictions and directed rehearings, but 
did not require a new Article 52 investigation prior to rehearing. 

176 See, 8 . 0 ,  United States Y. Green, 5 USCMA 610, 18 CMR 234 (1955l, 
>,here p r e t r d  defense ~onnse l  prepared memorandum of pmeeution evidence 
shieh  was used by trial CounPei in preparing for trial in same esse, revers81 
was required on grounds of general prejudice; United States V. Bound, 1 
USCMA 224,  2 CMR 130 ( m z ) ,  omeer who performed inyestigation of 
offense B J  security watch disqualified to sit 81 member of epeeid Court-mlrtial 
in same case. Diets indicates Article 32 investigator would be c l~ar ly  dis- 
qualified: C Y  575794, Tzilery, 17  CMR 421 (19651, where pretrial defense 
counsel prepared Staff judge sdvocate review of trial in Same case, general 
prejudice ~ e q u i n n q  new ~ e v i e w  resulted: CM 350672, Heinemen, 2 CMR 517 
(1952). where accused's pretrial counsel sat as member of court-martial in 
same case, the court was improperig eonstituted and proceedings w m  nuli 
and vmd. 

176 United State. Y .  XMellshon, 6 USCMA 508, 21 CMR 31 (1956) i United 
States V. Parker, 6 ZTSCMA 7 5 , l Y  CMR 201 (1965). 

l i eUCMI,  art. 6 7 l b )  (I), requires that the record of trial in any eale in 
which the ~entence, as sffirmed by B bard of review, extends to death be 
reviewed by the Court of Military Appeals. 

IO AGO l s m n  

177 United Staten V.  Miekel, 9 USCMA 624, 326, 26 CMR 104 (1958) 



PRETRIAL INVESTIGATION 

In  only two reported cases have boards of review taken cor- 
rective action based upon errors a t  the pretrial investigation where 
no objection was raised a t  trial. In one of these cases the board 
of review refused to apply the doctrine of waiver, where the ac- 
cused was not advised of his right ta certified counsel, and re- 
versed the conviction without a finding of specific prejudice. The 
Court of Military Appeals later reversed this decision, upon certi- 
fication by The Judge Advocate General, and held that the accused 
was not entitled to relief in the absence of showing of any preju- 
dice a t  tria1.178 

In the other board of review decision, the accused requested 
named individual counsel and was told by the investigating officer, 
at  the instance of the requested counsel, that  the counsel would 
represent him a t  the trial provided he did not request the counsel 
a t  the pretrial investigation and made no statement a t  the investi- 
gation.l7@ The board of review found swif ic  prejudice in the 
misinformation given the accused, refused to apply waiver from 
the accused's failure to object a t  trial and approved the findings, 
but purged the prejudicial effect of the error by disapproval of 
a substantial part  of the sentence, including that part  providing 
for bad conduct discharge.'*O 

3. Where Error Raised at Trial 

It is with regard to the pretrial error which was raised a t  trial 
that  the Court of Military Appeals' decisions have made their 
greatest impact on the rights of the accused a t  the pretrial in- 
vestigation. Only four cases decided by that court fall into this 
group.181 Since each of the four cases involved not only objection 
to pretrial error a t  trial, but also speciAc prejudice, i t  is arguable 
that corrective action would have been required whether such 
errors were raised a t  trial or not. 

In Nichols the Court of Military Appeals found specific error 
in the exclusion of accused's civilian counsel from the Article 32 
investigation because of his lack of security clearance. In 
Tomoszewski specific error was found in the advice to the accused 
at  the pretrial investigation that he was not entitled to lawyer 

~~ 

1:s United States V. Thompson, 9 USCMA 310, 26 CMR 110 (19531, re~.e18. 
in9 ACM 14268, Thmwaan, 25 CMR 806 (1851). 

CM 387402, Bigelow, 25 CMR 512 (18571, 
110 I d .  at  515. 
181 United Stater V. Samuel%, 10 USCMA 206, 21 CMR 280 (1859) i United 

States v. DeLauder, 8 USCMA 666, IS C I R  160 (1968); United Btatea 7.  

Tomamaski ,  8 USCMA 256. 24 CMR 76 (1957); United States Y. Nichols, 
8 USC?SA 118, 23 CMR 343 (1957). 
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counsel, where he then refused non-lawyer counsel and made an 
incriminating statement which was received into evidence at  
trial. In  DeLauder. a unanimous court found specific prejudice in 
the denial of the accused's right to representation by counsel where 
the counsel was not provided with a copy of the charges, was not 
told of the time and place of the hearing and was directed not t o  
communicate with the victims of the offense charged, although 
they were the principal prosecution witnesses. Finally, in 
Samwls, the majority of the court held that conaideratian by the 
investigating officer of unsworn statements of witnesses, where 
the accused had requested the presence of the witnesses, had 
objected to the use of their statements obtained "by goodness 
knows what means," and had raised the matter at  trial. con- 
stituted specific prejudice. 

I t  is worthy of note that in each of the cases mentioned in the 
preceding paragraph the majority opinion of the court provided 
for reversal of the findings and referral of the case back to the 
convening authority for dismissal of the  charges or the ordering 
of a new Article 32 investigation, and a rehearing, if justified as 
a rewit  of the reinvestigation. I t  is  also interesting that in each 
of those cases, except DeLauder, Judge Latimer dissented, either 
on the basis that  the accused was not entitled under the law to the 
right he claimed to have been denied him or an the ground of 
waiver. 

In Tolbert.le8 a board of review, acting on a record of trial by 
general court-martial in which the accused was not advised of his 
right to certified counsel a t  the investigation, was denied the 
right to present a statement in his own behalf at  the investigation 
and in which the investigating officer did not cause the testimony 
of witnesses a t  the investigation to be recorded or forward a copy 
of their summarized testimony to the convening authority, found 
that the errors resulted in prejudice as  to one of the charges and 
as to  the sentence. The board purged the error in that  case by 
dismissing one of the charges and reducing the sentence t o  one 
imposable by a Navy special court-martial.'sa 

In Tolbert, the board of review recognized that failure ta comply 
substantially with the requirements of Article 52 does not deprive 
a general court-martial of jurisdiction and that reversal of a 

181 NCY 67-00202. Tolbert ,  26 CMR 747 (1858) 
185 Id .  a t  756. The board of ~ e v i e w  dm found specific prejudice as t o  the 

finding of p i l t  of one of the two offensea charged became of the failure of 
the investigating officer to maintain B record or BummariZstion af the testi- 
man7 taken at the iniesti=ation. It  is t h u  clear that lome reduction in the 
sentence would have been &wired on that basis alone. 

1 2  *GO IS208 
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conviction is required only where such failure results in specific 
prejudice a8 to  the findings. Dicta in the decision indicates, how- 
ever, that even where no prejudicial effect as  to the findings i s  
found, the referral of charges to trial by general court-martial 
without substantial compliance with Article 32 will result in 
prejudice a8 ta the Sentence if i t  exceeds bad conduct discharge, 
confinement a t  hard labor for six months or forfeiture of two- 
thirds pay per month for six months.18' The board's opinion is 
apparently based on the theory that referral of a case to  trial by 
general court-martial TTithaut substantial compliance with Article 
32 necessarily results in the possibility of prejudice with respec1 
to the sentence imposed. 

The opinion overlooks the fact that if a bad conduct discharge 
is included in the sentence finally approved, 8s was the case 
in Tolheri, the stigma of a bad conduct discharge awarded by 
general court-martial is worse than if such discharge is awarded 
by special court-martial.'ss I t  is therefore doubtful whether the 
prejudice 88 to the sentence, resulting from denial of a substantial 
pretrial right, can be purged by reduction of the sentence, if a 
bad conduet discharge i8 approved. In view of the fact that the 
Court of Military Appeals has not made any distinction between 
prejudice as to the findings and as to the sentence in cases in- 
volving errors in the pretrial imestigation, i t  is doubtful tha t  i t  
will follow the rationale in Tolbert. 

An Air Force board of review has held that the offer a t  trial 
of a continuance for the purpose of allowing the defense to  become 
properly acquainted with the events of the investigation, prevented 
any prejudice where a statement was apparently added to  the 
pretrial investigative report some eleven days after the investiga- 
tion was campleted In that Cade the board denied further relief 
and affirmed the findings and sentence.18B 

C. ERRORS FOR WHICH RELIEF DENIED 

Of the numerous cases in which Article 32 investigation errors 
have been considered by the Court of Military Appeals and boards 

I d .  at 763-66. 
18: See Everett. Military Justice in the Armed Forces of the United Staten 

245-4s (19661, where it is stated that a bad conduet discharge, if awarded by 
a special court-martial, will have about the same effect on future benefits as 
an undesirable discharee. A bad eonduot discharm irnmeed bs B eenersl 
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of review, relief has been denied in most because the error was 
not raised at trial, or if raised a t  trial, because it resulted in no 
specific prejudice. Aa compared with the six mBes in which the 
Court of Military Appeals has granted relief, based totally or 
Partially upon errors or  denial of accused's rights a t  the pretrial 
investigation, relief has been specifically denied by that court in a t  
least seventeen cases. The proportion of reported cases in which 
relief has been denied by boards of review to those in which relief 
has been granted is approximately the same. 

No attempt will be made to analyze in detail the numerous eases 
in which relief has been denied. A brief consideration of several 
of the more illuminating decisions denying relief may serve a use- 
ful  purpose, however. 

After the decision in Tomaszewski,"7 a number of cases were 
considered by the Court of Military Appeals in which the question 
of denial of the accused's right to certified counsel a t  the Article 
32 investigation was directly in issue. The decision of that  court 
in the case of United States v. MiMiekel'SB formed the basis for the 
disposition of most of those cases. 

In  Mickel the court reaffinned the decision in Tomoszewski 
that  an accused is entitled to eertifled counsel a t  the pretrial 
investigation, but indicated that denial of such right does not, 
in and of itself, constitute denial of due process requiring reversal. 
The court indicated that acquiescence of of an accused in loss of his 
rights would not be presumed if he did not h o w  of such rights 
and further stated that ". , , if an accused is deprived of a sub. 
stantial pretrial right on timeiy objection, he is entitled to judicial 
enforcement of his right, without regard to whether auch enforce- 
ment will benefit him a t  the trial."x89 The court affirmed the ac- 
cused's conviction on the ground that the failure to provide certi- 
fied counsel, even though accused was not aware of his right there- 
to, did not require reversal in the absence of a showing of specific 
prejudice. 

The Mickel decision was cited in support of a number of other 
decisions involving the right to certified counsel where, in short 
opinions, the court either denied relief or reversed board8 of re- 
view dmisions which had found general prejudice resulting from 
a denial of military due proeesa.180 
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In  United States v. Allm?n' the Court of Military Appeals held 
that an accused is not entitled to relief on appeal where his signed 
summarized statement obtained at the pretrial investigation did 
not contain every detail of his oral statement, and where the law 
officer a t  trial denied the use of the statement to the prosecution 
for the purpose of impeaching the accused's testimony, since he 
had waived any deficiencies by signing the statement. 

In United States v. Rogan'es the court held that the possibility 
of prejudice resulting from misadvice as to the right to counsel 
a t  the pretrial investigation, given before the investigation com- 
menced, was cured by the correct advice given by the investigating 
officer just prior to the investigation. In United States Y. G~ndy, '~3 
the court held that where the accused was afforded an officer not a 
certified lawyer, whom he specifically requested to represent him 
a t  the pretrial investigation, and did not raise any objection a t  
trial, no corrective action was required a t  the appellate level, even 
though accused was not informed of his right to certified counsel 
a t  the investigation. Relief was also denied where the accused 
was denied the right to appeal the ruling declaring requested 
counsel a t  the Article 32 investigation unavailable and where the 
accused made no motion for appropriate relief a t  trial but pleaded 
guilty and no specific prejudice was apparent from the record.18' 

The case8 of Cnited States Y .  Far?.ison'ns and United States v 
LassiterlB6 both involved situations where the physical presence 
of \%<tnesses was requested a t  the pretrial investigation but the 
witnesses were not made available and their unsworn statement8 
were considered instead. The court distinguished Farrison and 
Lassiter from Sernuelsle7 and held that no corrective action was 
required on appellate review because no specific prejudice was 
apparent and the alleged errors had not been raised a t  trial by 
specific objection to the use of the unsworn statements. 

Boards of review have closely followed the lead set by the Court 
of Military Appeals in denying relief in the absence of specific 
prejudice or appropriate motion a t  trial. I t  must not be over- 
looked that even where appropriate objection is made a t  trial, no 

llii United State- \ Samuel-, 10 L'SCMA 206,  2 1  ChIR 280 (1958).  
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relief will be granted if the record shows that the accused was well 
defended at trial and that no specific prejudice resulted.la8 The 
result is that  if an accused’s motion for appropriate relief is 
denied and the record shows that he was well prepared to defend 
and hence suffered no actual prejudice at  trial, the pretrial error 
will be lost to him as an effective basis for appeal, 

VI. CONCLUSIONS 

I t  is the sincere hope of the author that this article has pointed 
UP, admittedly to a limited extent, some of the troublesome areas 
in the existing pretrial inveatigation procedure. It is also his 
sincere hope that the overall utility of the present system as a just, 
practicable, and workable one has been demonstrated. 

One may question decisions of the Court of Military Appeals 
which require appointment of certified counsel to represent an 
accused a t  the Article 32 investigation and which require that 
written statements of absent witnesses be sworn, on the basis that 
they read into the law righta of an accused and place burdens on 
the government which deviate from the congressional intent behind 
Article 32. Assuming that these decisions require more than 
Congress intended to require as minimum compliance with Article 
32 of the Code, it can hardly be argued that they place a dis. 
proportionate burden upon the government or that they do not as- 
sist in a better attainment of the ultimate ends of justice. 

I t  is apparent that  the Court of Military Appeals has fully 
considered the requirements of inherent justice and reasonableness 
in its treatment af the effect of errors committed in the Article 32 
investigation. No fault can be found with the requirement that  
specific prejudice resulting from errors in the pretrial investigation 
be subjected to appropriate corrective action. Equally laudable 
is the refusal of that court to require corrective action where ths  
accused cannot mint  to B specific detriment to his rights 8s a 
resuit of pretrial investigative error. 

Judge Latimer has called attention to  one essential require- 
ment which is desewing of serious consideration as a practical 

198 See, e.#., ACM 8408. Eserr t t ,  16 C U R  676 (1914).  where accused made 
B motion to wash the charge a i  rape at tnal  because he wan not allowed to 
morn-examine prosecutrix at ~ r e t n s l  invedigation, no transcript or summary 
of testimony of Proseoutrix was included in the inleitigstmg officer’s report 
or made available to aeeueed, and he was not allowed to make a statement st 
rhe invertigatian. See alia A C I  14681, Kzrkiand, 25 CMR 797 (1967). where 
iniestigatlng officer failed t o  call character witnenses requested by the aeeured 
at the investigation: A C l l  13470,  Harris. 24 C M R  698 (1957), m r d .  9 USCMA 
493,  26 C Y R  273 (1958) 
46 A00 i S ? , B  
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basis for refusal to further extend the scope of the Article 32 
investigation. That requirement is that  military law must work 
in time of war as well as in periods of peace.'nn An army is 
organized to win victory in war, Pretrial and trial procedures 
which result in duplication of effort or which deter personnel 
from their primary mission of training f a r  and fighting wars, 
where necessary, should be avoided to the maximum extent con- 
sistent with justice and discipline. 

In  the final analysis, any judicial system is only as good as the 
individuals who conduct the proceedings prescribed by the system. 
The surest way of avoiding errors in the pretrial investigation is 
to ensure, by all reasonably available means, that  competent of- 
ficers, fully familiar with their duties, are appointed to conduct 
such investigations. Minimization of errors can also be assured 
by the concentrated efforts of staff judge advocates directed toward 
a thorough and complete study of the report of pretrial investiga- 
tion in conjunction with their duty to render the pretrial advice 
required by the Manual.lOO The adverse effects of most errors may 
be initially corrected or purged by returning the investigation 
report to an investigating officer for additional investigation or 
by obtaining a signed waiver from the accused If, after can- 
suitation with counsel, he does not desire further investigation 
prior to referral of charges to trial. 

The final opportunity to preclude an Article 32 investigation 
error from having any prejudicial effect on the findings or sentence 
is available a t  the trial itself. Care on the part  of the law officer 
in properly acting on motions or objections of the accused relative 
to pretrial errors will minimize the possibility of prejudice and the 
necessity for subsequent re\,ersal or other corrective action. 

I t  is hoped that any future revision of the llanual far Courta- 
Martial will include a corrected coverage of the requirements of an 
Article 32 investigation to include those requirements imposed by 
decisions of the Court of Yilitary Appeals since the enactment of 
the Code. The existing legal requirements for the Article 32 in- 
vestigation, if carefully followed, fully serve the purposes for 
which such investigation is intended. The compilation of these 
necessary requirements of an Article 32 investigation into ap- 
propriate coverage in the Manual would be of substantial as- 
sistance to those persons charged with carrying aut the require- 
ments and will lessen the possibility of their being overlooked. 

IS0 United S t a t e r  V. Sarnueli, 10 USCbIA 206, 216. 27 CblR 180, 290 (1859).  
200 Par. 36) and e, XCbl,  1911. 
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PRETRIAL HEARIKGS FOR COURTS.M.LRTIAL* 
BY CAPTAIN PHILIP G. MEENGS*" 

I. 1 N T R O I ) U C T I O N  

Anyone with much court-martial experience is aware of the 
impatient foot-shufiing of court members while counsel at an out- 
of-eourt hearing display their legal brilliance before an audience 
limited to the law officer, a slightly bored court reporter, and a 
thoroughly confused accused. Many defense counsel have 
undoubtedly wondered about the effect on the outcome of their 
Caee when, a t  long last, the members return to  the court room 
scowling at  their watches and a t  counsel. 

Is there a solution-is there a better way? As is obvious from 
the titie and scope of this article the writer believes that there 
is. Through the use of a pretrial procedure somewhat similar to, 
but broader than, that  employed by the federal district courts 
under Rule 12b of the Federal Rules of Criminal Prncedure, it 
would be possible to dispose of many, if not most, interlocutory 
questions prior to the assemblingof the full court-martial 

In the following sections we will look briefly a t  the need and 
justification for such a proeedure, the legality of such a procedure 
and the method for effectuating it, the scope of such procedure- 
when it should be used and what should be accomplished therein, 
and the status of a pretrial hearing. 

11. XEED 

This article naturally assumes the need and justification for a 
procedure such as  was suggested in the introduction. However, 
it appears proper at  this point to examine in a bit more detail the 
justification for such a proeedure. 

I t  will be noted that this entire article is directed towards pre- 
trial procedures for general courts-martial. I t  is recognized that 

"This  article was adapted from a thesis presented to The Judge Advaeste 
General's School, U S  Army, Chsrlottesville. Virginia, while the author was 
B member af the Eighth Advanced Class. The opinions and e m e l u ~ i ~ n ~  ex- 
pressed herein are those of the author and do not necessarily represent the 
view8 of The Judee Advocate General's School or any other mvemmental 
aeeney. 

"* JAGC. U.S. Army; Past Judge Advocate, Fort MacArthur, California; 
member a i  tho Yichigan State Bar:  LL B , 1052, Unwermty of Michigan Law 
Sehaai. 
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some sort of pretrial procedure might also be useful in certain 
special courts-martial. However, the present structure of special 
courts-martial does not lend itself to pretrial procedures. Since 
any ruling by the president on an interlocutory matter is subject 
to objection by a member,$ little would be pained by obtaining 
preliminary rulings prior to trial. Certain proposals discussed 
from time to  time concerning the amendment of the special court- 
martial structure, if adopted, might change this conclusion, but 
for the present this matter will not be pursued any further. 

In only one reported military caseZ has a full-blown pretrial 
procedure of the type contemplated by this article been employed. 
A Marine named AI llullican was tried by general court-martial 
on 4 October 1965 on a charge of desertion. Five days prior to the 
trial a pretrial hearing was conducted by the law officer, during 
which evidence and arguments were received concerning the 
admissibility, inter olia, of records of three previous convictions 
of the accused on AWOL charges, and the admissibility thereof 
was finally determined. 

The law officer in Mullican stated rather clearly the usefulness 
of a pretrial procedure. At the commencement of the proceedings, 
he mid, in part: 

This hearing is candreted far aewral realms. , , , I definitely feel that 
s w h  a hearing ;s t a  the benefit of the accused in a ease when it 1s known 
ahead of time that certain evidence which the Government plan3 to intro- 
duce will be objected t o  by the accused. Such a hearing 8 s  this guards 
the rights of the aceured ~n that it does not prejudice the court members 
who may o? may nat know of the purposes for nueh an out-of-eourt 
hearing. Next, 1 feel that it fullher protects the interests of the Govern- 
ment, and finally such a procedure m i l  expedite the trial of general 
courts-martial e s ~ e a ,  and further does not unnecerrarily harass the court 
m e m b m  n-ho must clear the courtroom fa r  out-of-eourt hearings and 
stand idly around while the iisuea are being decided in the out.of-caurt 
hearingg.3 

The above statement points up two of the distinct advantages 
inherent in the use of a pretrial hearing procedure. The firat i s  
protection of the accused from the possibly prejudicial effects of 
having to  raise motions and objections in open court. The Court 
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of Military Appeals' has recognized the possibility of prejudice 
arising from the determination of contested issues in open court 
and therefore has given the accused the right to have certain 
matters decided in out-of-eourt hearings.$ Nevertheless, i t  is 
obvious that in certain situation8 the mere raising of an issue in 
open court may prejudice the accused, even though the determina- 
tion of the issue is outside the court members' presence. Parti- 
cularly is this true in view of the increased sophiatication of the 
average court member now, as compared with the early days of 
the Code: Although i t  may be argued that objections can also be 
raised a t  an out-of-court hearing, this would not only require a 
high degree of foresight by the defense counsel in anticipating 
trial counsel's actions, but would stili not eliminate the speculation 
of court members. If the pretrial procedure had not been employed 
in Mullicun and defense counsel had been forced to contest the 
admissibility of the prior convictions in open court, a ruling 
favorable to the accused, followed by the most carefully-worded 
instruction, would not have expunged from the minds of the court 
members the thought that  A1 Mullican had been in trouble before. 

The second justification pointed out by the Mullican law officer 
is the expedition of trials. Hardly separable from this is the un- 
neeessaw harassment of the court members. Trials by general 
court-martial are expensive to the services in terms of time, 
money and manpower. Any proeedure which may cut down on this 
expense is worthy of consideration. The expeditious handling of 
trials will also result in better working relationships within com- 
mands, a greater respect for the system of military justice, and a 
more just  result of trials from the standpoint of both the Govern- 
ment and the accused. 

In  addition to the saving of court members' time, consideration 
should be given to unnecessary demands on the time and effort of 
counsel. A determination of disputed interlocutory questions 
prior to the time of trial could permit counsel to more adequately 
prepare for the trial with less wasted effort. For example, a 

4 Hereinafter generally referred t o  as the Court. The Uniform Code of 
Militsry Justice, the Act of 6 May 1950, 10 U.S.C. 55 801-840 (1866). is here- 
inafter referred to 81 the Code and cited 8 8  UCPJ,  art. Citations of 
Articles of the Code can be converted to sections of Title 10 U.S.C. by adding 
800 t o  the number of the Article. 

6 For example, in United States Y. Catel. 8 USCMA 480, 26 CMR 260 
(1958). the Court held that, upon request of the defense, it is mandatoq for 
the law officer to hold an out-of-court hearing on the admissibility of the 
aceuaed's pretrial confession. 

e For example, B lengthy out-of-court hearing following B plea of guilty 
immedistely indicstea to some expeneneed court members that the aceused 
has "made B deal." 
LOO 48lOB 51 
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determination in favor of the prosecution on the admissibility o i  
certain evidence might preclude the necessity of calling one or 
more witnesses. This would not only save the counsel preparation 
time otherwise used in interr,iewing the witnesees, but would also 
save the Government the cost of witness fees. Conversely, a pre- 
trial determina:ion in favor of the accused on a jurisdictional 
question could not only preclude the necessity of assembling the 
court members, but would spare counsel countless hours of prep- 
aration on the merits of the case. 

It is interesting to note the results of B questionnaire employed 
by the Defense Appellate Division of the Army Judge Advocate 
General's Office. This questionnaire was sent recently to 50 Judge 
Advocate officers knosn  lo  have had experience as defense counsel. 
One of the questions w a ~  as fol lom; 

Da you think the ndmmsnar.on of justice ~n the mihtarg nou ld  be en- 

proceea1r,gr, 

The answers ta these questions, as summarized by the Chief of 
the Defense Appellate Di\,ision: 

Almost all (02%--461 agreed that such pretrial proceeding3 a o u l d  be 
a good Idea. 

7 0 %  (31) felt that it %\auld be better TO mrieiy outhai.;rr pretrial pro. 
ceedings and 2 6 %  (13) felt that the Code should be amended TO repidre 
iueh proceeding8 8 

In addition, in answer to the question, "If you could make only one 
change in the UCMJ or its appiication, what would i t  be?", three 
of the officer8 answering considered authorization of pretrial of 
sufficient importance to list it a8 their choice.@ 

The preceding comments point out many of the advantages 
which could result from a pretrial hearing procedure. Experienced 
counsel can undoubtedly conceive of mare. It should be naled at 
this point tha t  paragraph 67a of the JIanual permits reference to 
the convening authority prior to  convening a court of defenses 
and objectiona capable of determination without trial. However, 
such determinations are not final and can be renewed a t  trial, so 
such procedure hardly eliminates the need discussed in this chapter 
for a pretrial hearing procedure. 

-"Repart  on Quoationnane Aniweied by a Gioup of JAGC Officers Selected 
far Their Experience 8 s  Defense Calmel," Chief, Defense Appellate D l n n a n ,  
Office of The Judge Advocate General, U.S. Arm)-, pp. 8-8 (undated). 

L I d .  a t  D. 8 
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In addition, Department of the Army Pamphlet 2i-9,  The Law 

If he [the law ofieer] wlshen to confer wirh couniel in advance of trial 
wlth respect t o  a question of law that is hkely to arise at the trial, the 
lajl officer ahould afford e~unie l  far both sides an opportunity to be 
present.lo 

Oficer, suggests: 

Although this suggested device could be useful to the law officer 
as a means of preparation, i t  does not afford the opportunity for 
disposing of interlocutory matters such as is contemplated through 
the use of pretrial hearings. 

111. LEGALITY AND METHOD O F  ACCOMPLISHMENT 

In the ~Mvllicon ease discussed snpva, the law officer a t  the 
pretrial hearing determined that certain documents offered by the 
prosecution were admissible in evidence. 4 t  the time of trial these 
documents (or, more technically, their contents, since they were 
read by the trial counsel) were admitted into evidence without 
further discussion as to their admissibility. I t  was noted in the 
record of trial tha t  the documents had been determined to be 
admissible during a pretrial hearing. Although the mechanics 
employed by coun8el might be described 88 somewhat inartful" 
i t  is nevertheless apparent that the procedure constituted a bona 
fide, and a proper u8e of apretrial hearing. 

The procedure employed in Mullican seem8 to be without pre- 
cedent in the militaly. Saturaliy, prior to  the Cade, because the 
law officer as an individual swarate and distinct from the members 
of the court did not exist, Muilican's forum in effect did not 
exist. Winthrop suggested that certain objections could be raised 
by the defense prior to arraignment and before the court Was 
sworn.12 These objections were of a type that attacked the legal 
exiatence of the court or its authority to proceed further with the 
case (as concerned the particular accused, but not the particular 
offenses). The court then would decide the issues raised, even 
though it  was not yet sworn and the accused not yet arraigned. 
Winthrop described these objections as being of a "radical 

10 U S .  Dep'r of Army, Pamphlet Xo 27-9, Uilrtary Jvdtlce Handbook-The 

I I  At tiial, the documents %ere never formally offered or received in evi- 
dence. Tnal  e ~ u n i e l  wal sworn and simply read to the court  t he  documents 
"which hrve preriously been admitted into evidence." The Court noted thm 
defect but held that "under the ~ i r c n r n ~ t a n ~ e ~  their contents were properly 
before the eolrt.  . . . hloreover, what took place at the pre~iie.1 conference 
18 part of the record?' United States Y. Mull~ean, sumo note 2, at 211, 21 
C l l R  a t  337. 

AGO t82UB 3 

Law Office, 10 (1855). 

12 Winthrap. Military Law and Precedents 163 (2d ed. 1920 reprint). 
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character";Ia by hindsight they appear most closely to resemble 
the type of objections which, pursuant to Rule lZb(2) of the 
Federal Rules of Criminal Prwedure" mwt be raised prior to 
trial and, pursuant to paragraph 67b of the Manual, must be raised 
before plea is entered." However, no case law supporting or 
amplifying Winthrop's views on this point has been found. The 
drafters of the Manual did indicate that paragraph 67b was in- 
tended to adopt Rule 12b to the military.18 

As noted above, Rule 12b provides for disposition of certain 
interlocutory matters prior to trial. Generally speaking, "any de- 
fense or objection which is capable of determination without the 
trial of the general issue may be raised before trial by motion." 
The rule goes on to list certain defenses and objections which 
must be raised prior to trial on the risk of waiver (generally 
attacks on the composition and actions of the grand jury) and 
provides far trial by jury only where e fact issue is present which 
requires a jury trial under the Constitution or 8n act of Congress. 
In addition, Rule 41e permits a pretrial determination of motions 
to suppress evidence or return property obtained through an 
improper search and/or seizure.'? 

13 I b i d .  
14 Rule 1% Fed. R Civ. P., prwidea 8s fo l lars :  "Every defense, in law or 

fact ,  to a claim far  rellef in any  pleading, whether B claim, countere lah ,  croII- 
claim r third-party claim, shall be asserted in the responsive pleading thereto 
if mi :s required, u e e p t  tha t  the fallowing defenses may a t  the option of the 
pleader bernade by motion: (1) lack of jurisdictionover the aubieetmatter,  (2) 
lack af jurisdiction mer the permon, (3) improper benue. (4) insufficiency Of 
pmeesa. ( E )  iniuffieiency of ierviee of pmeosa, (6) failure to state B e lam 
upon which relief can be granted, (51 failure t o  j m  an indispensable part?.  
A motion making any of these defenses shall be made before pleading if B 
fur ther  pleading 1s permitted. KO defense 01 objection IS waived by being 
joined with one or more other defznaes or objections in a responllve pleading 
OF motion. If  a pleading nets farrh a elaim f a r  relief to which the  adverse 
parry IS not required t o  3 m . e  B reaponme pleading, he may asiert nt the 
tr ial  any defense in law or f se t  to tha t  claim for  rellef. If ,  an a motion 
asserting the defense nvmbered (6) to dismiss for  failure of the pleading to 
state a claim upon which r e h f  can be granted, matters outside the pleading 
are presented tu and nm excluded by the court. the motion shall be treatsd 89 
m e  fa r  summary jsdgment snd  disposed of as promded in Rule 56, and all 
partler shall  be g m n  rearanable opportunity t o  present si1 material  made 
pertinent to such a matian by Rule 56. 

I6 Paragraph  676 of the Manual mquires tha t  defenrea and objectives 
''based on defects in the preferring of charges. reference for  tr ial ,  fa rm of 
the ehsrqes and ~ p e m % a t ~ o n ~ ,  mveltlgatmn, or other pretnal prmeedmgs 
other than  object ions going t o  the junrdiction of the court  or the fallvre of 
the charges to allege an arienie" must be rained befare plea 13 entered or rink 

LS Legal and Legislative Basis, MSnval for  Caurtn.Martia1, United States, 

11 No such motion is available in mili tary law. Par. 152, MCM, 1961; ACM 
6796, Tareson, 8 CMR 676,690 (1953). 
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Pretrial practice under the Federal Rules of Civil Procedure is 
much broader in scope than under the Criminal Rules. Rule 16 of 
the Civil Rules does not depend on the defense to begin proceed- 
ings, but permits the court in its discretion to direct the attorneys 
to appear before it for conferences in order to simplify issues, 
dispose of amendments and supplemental pleadings, obtain admis- 
sions of fact and settle admissibility of documents, and generally 
fa r  any other action which may expedite the trial.Ie 

Prior to Mullimn no attempt had been made to utilize the pre- 
trial procedures set forth above in the military. There was 
nothing in the Code or  Manual which specifically authorized it, 
and apparently nothing in military legal literature or case law to 
suggest its use. This dearth of authority proved to be too much 
for the Navy board of review which, in an unpublished opinion)* 
reversed Mullican's conviction. The board distinguished criminal 
from civil procedure, and found that Rule 12 had already been 
incorporated into military criminal law in Appendix 8 of the 
Manual where the trial counsel advised the accused concerning 
motions to be made prior to pleas. The board felt that  the law 
officer was not justified in using the procedure he employed to 
supplement that found in Appendix 8, and rested their reversal on 
the doctrine of general prejudice and lack of military due 
process.1° The Court of Military Appeals held that "we do not find 
i t  necessary to put our stamp of approval or disapproval on the 
pretrial proceedings in issue,"l' and reversed the board. It is 
difficult to single out the specific reason for this reversal. The 
Court held that, although the procedure employed was "un- 
orthodox" and "not specifically permitted by either the Code or 
the Manual," i t  did not, under the attendant circumstances, result 
in a deprivation of military due process. In citing the circum- 
stances which negated such deprivation, the Court impliedly Bug- 
gested that such a procedure under altered circumstances might 
be lacking in military due process. The Court noted that what 
took place at the pretrial had been made part  of the record, and 
accordingly the accused had not been deprived of his right to 
appellate review of the law officer's determinations. And finally, 

18 Fed. R. Civ. P. 16. 
I O  NCM 55058@6,1V%!!ieon (16 February 1956).  
20"While we cannot say that the substantial rights of the accveed in thia 

case hare been materially prejudiced we do feel that there i a  B possibility of 
rpeeifie piejudiee ~n lome other care. We find no authority for thia pmcednre 
and fearful of what mwht follow, j l e  conclude there i s  general prejudice on 
the ground of non-eomplianee with established prmedure and henee leek of 
military due pmeess. , . , We cannot put our stamp of approval on the proee- 
dure foliawed in the instant CBP~." I d .  at pp. 6 8 .  

21 United States V. Mullicsn, mp?a note 2,  st 211.11 CMR a t  337. 
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the Court noted that defense counsel not only consented to the 
procedure employed, but expressly indorsed it,?* "This," held the 
Court, "goes even further than the ordinary doetrine of wrai\wr. 
An accused cannot consciously elect a particular mode of pra- 
eedure and thereafter maintain on appeal that this procedure prej. 
udiced his righta, unless the matter is Jurisdictional. , . . But 
the procedure here was not jurisdictional."z3 

The aasertian by the Court tha t  the procedure employed in 
.Mullioan was "not jurisdictional" ia far more significant than 
a cursoq reading of the decision would initially indicate. It is 
a t  least a starting point on the n a y  to setting up an orderly 
and worthwhile pretrial procedure. Read in connection with the 
rest of the case, the statement that the procedure is not juriadic- 
tional seems to indicate that a properly conducted pretrial hear- 
ing, with the expressed conaent and endorsement of the accuaed, 
is legally permiasible.2' How then should such a procedure be 
established? Is any further guidance and authority beyond 
Mullicon necessary or desirable? 

It is arguable that the services should go ahead and use B 

pretrial hearing whenever desirable and consented to by the ac- 
cused, based mlely on the authority of Mallican. It is known that 
such has been done in at  least two  cases.Z6 However, these pre- 
trial hearings did not approach the scope desirable in a true pre- 
trial procedure. Both cases involved guilty pleas, and the primary 
purpose of the preirial \\-as merely to assure the law officer of 
the providence and undere:anding of the pleas. N o  issue was 
raised on appeal as to the proprietl- of the procedure, which was 
not commented upon in either board of re\-iew deciaion. I t  is not 
intended t o  suggest that such matters are not the proper sub- 
ject for a pretrial hearing, quite the contrary;2b however, i t  is 
believed that the two  decisions are of doubtful authority because 
of the pleas. 

vhe ther  he had any ob2ecf on to the p x t n c l :  "In aiewelmg Eo1 the accused. 
the defense c n ~ n s e l  itatei tha t  he has no oblerf.on iihrrerer to conducting 
chi3 preti:al hearing a m  erpreisli  rppiores IT becaure of :he posszbble Prelu- 
dice ta :he secured I: offer of x e h  evidence I I  made before the members of 
the eouif!' Id  at  210.21 C N R  BC 336. 

2A I d  a t  211, 21 C l l R  at 337.  
21 This la not intended to ~ u g a s s f  t h i t  only a jurmdietmnal defect w~11 rerulr 

in re\emal of a canwetion. but the i ir i idictianal !aneaa~e  does indicate tha t  
pretrial 13 not doomed f i a m  the etarr .  

8:  C M  102172, Ligrcr ( 8  September 19181, C\I 402316, DeRal l  ( 2 8  Septem- 
ber 1458). 
*I See nore 6 mpia .4 p r e n l a l  di ipo51ban of this matter would remore all 

basis for speeularion. 
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Of course if the one-time swearing of the court in the presence 

of many accused were the answer, then sufficient authority appar- 
ently exists without any help from ,Mullican and further action is 
unnecessaw.*' It is certainly true that some of the advantages 
of a pretrial procedure could be attained through such one-time 
swearing of the court in the presence of many accused. Under this 
procedure, the court could either recess following the convening 
or trial could proceed in a relatively simple case, and out-of-court 
hearings held for the cases involving complex interlacutory ques- 
tions. This system would be particularly appropriate in juris- 
diction8 having a heavy case load. However, on closer examina- 
tion, the beneficial use of such a procedure is seen to be seriously 
limited In many jurisdictions the case load is too small to make 
such a procedure practicable. Where cases come up one a t  a time, 
i t  would necessitate calling the court together solely for the eon- 
vening procedure, thus largely eliminating the benefits sought 
through pretrial. The drafters of the Manual themselves diseaur- 
aged the use of the procedure, primarily because of the possibility 
of changes in personnel (members and counsel) between con- 
vening and triaLeB An examination of Appendix 8a of the Manual 
pertaining to court-martial procedure through the administration 
of oaths suggests many instances where the system would be 
c lmsy or improper (e.g., where one accused wanted enlisted men 
on the court and anather did not; or where one accused had in- 
dividual counsel), The one-time swearing procedure w a s  further 
discouraged by a memorandum of the Special Assistant on Mili- 
tary Justice to  the Assistant Judge Advocate General of the Army, 
as presenting too great a risk of a defective record of trial.en 

It is the writer's contention that Slulliean, standing alone, does 
not provide sufficient ammunition for an organized and large 
scale invasion into the area of pretrial. Perhaps the answer would 
be different were i t  not for the caveat, coupled with a bit af advice, 
with which the Court concluded the Mulliean decision: 

In view of our holding. w e  d o  not find I t  necessary t o  put OW stamp of 
approval or diiapproral on the pretrial pmceedinga in issue. Suffice it 
to note that auch procedure har not been provided for in criminal prac- 
tice ~n general no? by the Code or Manual in particular. i f ,  on the other 
hand, the semices decide that 8ome auch proceedings--a$ distinct from 
those now provided-are desirable, they should be set up in an orderly 

2 1  Such B procedure is autharmd b r  paragraph3 5 3 b  and 112q and Appendix 
Pa, of the Manual. 

28 Legal and Legislatire Banis, Manual for Caurtl.Dlartla1, United States, 
1961, p. 61. 

29 Paragraph 2, Yemarandum for Maj. Gen. Franklin P. Shaw, The A9siat- 
ant Judge Advocate General, Subject:  "Ystters for  Diseussmn with Staff 
Judge Adweatel," 12 October 1851. 
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fashion under the provisions of Article %(a) ,  Uniform Code of llilitarg 
dustiee, 50 USC 5 611, or by way of amendment t o  the Code.80 

From the tenor of the above excerpt, and the use by the Court 
of such language as "such procedure is generally not authorized 
for or used in criminal trials," "unorthodox procedure,'' and 
"such procedure has not been provided for," i t  is a fair assumption 
that a broad use of pretrial in contested cases, without a procedure 
therefor being "set up in an orderly fashion," will be subjected 
to  close scrutiny by the Court and will be employed only a t  the 
constant risk of reversal. Indeed, appellate defense counsel in 
the Mullican case used this precise language in arguing to  the 
board of reviex' tha t  "disposition not inconsistent with" the 
Court's Mulliean opinion could still include reversal of the eon- 
victim because of the pretrial hearing.31 In any event, to ignore 
the rather clear-cut warning and advice of the Court would be 
simply asking for trouble. 

There appear, then, to  be two alternative methoda available for 
setting up, "in an orderly fashion," a procedure for pretrial 
hearings in the military justice syatem: (1) an amendment to 
the Code by legislation, or (2)  amendment ta the Manual through 
an Executive Order of the President. Although a consideration 
of the mechanics of promulgating a pretrial procedure (e.g., coor- 
dination among the services, liaison with Department of Defense 
and Congress, etc.) is generally outside the scope of this article, 
it cannot be overlooked in this particular area. 

Certainly an amendment t o  the Code specifically authorizing a 
pretrial procedure would be the most legally-unassailable method 
of effectuation. However, an amendment to the Code would un- 
doubtedly require further corresponding amendments to  the 
Manual. In addition, past experience indicates that i t  is exceed- 
ingly difficult to interest Congress in amending the Code. There- 
fore, i t  appears that simple amendment to the Manual would be 
the most expeditiau3 means of setting up a pretrial procedure 
"in an orderly fashion," and the means mast likely of fulfillment. 

I n  order to properly consider an amendment to the Manual in 
the procedural area, it is necessary to examine Article 36(a)  of 
the Code, to  which the Court referred in ita Mullican advice, in 
some detail, This Article proridea: 

The procedure, ineluding modes of proof. in eases before eaurtr-martial, 
courts of mquiry, military e o m m i ~ ~ . ~ n i ,  and ather military tribunala may 

30 Dnited States V. 3lulhesn. siiwa note 2,  at 211.21 ChlR at 337.  
31 The argument u.89 not successful, but it is interesting to note that the 

board. Tdthaut beine PO reauested. reduced the flndinss to AWOL. NCM 
6506995, Mulliroa (Id September 19661, 
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PRETRIAL HEARINGS 
be prescribed by the President by repletions which shall, BO far 81 he 
deems practicable, apply the principles of law and the rules of evidence 
geneisliy recognized in the trial of criminal eases in the United States 
district courts, but which shall not be eontram t o  or inconsistent +th 
this Code. 

It is in part  from this Article that  the President derived his 
authority to promulgate Executive Order 10214 prescribing the 
Manual, and thue also the authority to amend the Manual as 
concerns matters of evidence and procedure. 

Article 36(a)  has been a little publicized but amazingly fertile 
source of confusion to boards of review and the Court. Perhaps 
some of this confusion arises unconsciously from the use of the 
words “may” and “shall”: “ , . . procedures, including modes 
of proof . . , may be prescribed by the President by regulations 
which shall. , . apply the principles of law . . . recognized . . . in 
the United States district courts. , , .I’ (Emphasis added.) A read- 
ing of cases discloses a varying interpretation of the Article, 
particularly a s  regards emphasis on the application of the federal 
district court rules. An Air Force board of review stated: “It may 
be said generally, too, that  the procedural rules applicable in 
the Federal courts are specifically recognized by the Congress 
as being, in substantial part, impracticable and unworkable in 
Courts-Martial trials, the President being directed to prescribe 
such rules, including modes of proof, only ‘so far as he deems 
[them] practicable’”a~ (Emphasis added.) The tenor of the de- 
cision seems to seriously limit the applicability of the federal 
rules to courts-martial, and to emphaaize the “only” idea cited. 
Yet 16 months later another Air Force board of review held: 
“Article 36, UCMJ, provides that the principles of law and the 
rules of evidence generally recognized in the United States district 
courts will apply in cases before courts-martial unless the Presi- 
dent shall provide otherwise.I’B8 (Emphasis added.) And a few 
months later an Army board of review stated: “Since Congr%s, 
in enacting the Code, has specifidly charged the President, in 
formulating the rules of procedure in the Manual, to conform, 
in so fa r  as  he deems practicable, with principles of law generally 
recognized in the Federal courts. . , :’a4 In addition to the con- 
fusion on the emphasis intended by Congress, the above and many 
other decisions in this area leave unanswered the very pertinent 
question: If the Manual and the Code are silent on a particular 

81 AC31 4702, Noman, 5 CMR 876,684 (1852). 
88 ACM 5-7382, Dulsy, 13 CMR 884, 888 (183s). 
8 4  CM 369472, Clark, 13 CMR 438, 442-3 (1934), pat. denied. 4 U S C I A  711, 

16 CMR 282 (1934). 
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matter, are the Federal rules applicable? Sote  that Article 36(a)  
relates the Federal rules only to the regulations prescribed by 
the President, not to court-martial procedures and rules of evi- 
dence in general. The Court suggested an answer to this question 
(at least as to rules of evidence, and no reasonable grounds appear 
to  justify drawing a distinction between rules of evidence and 
rules of procedure) in its dictum in b'iiited States v. Dial.SS where- 
in it stated: "The Vniform Code of Military Justice expressly 
provides that, where not otherwise prescribed, the rules of evi- 
dence generally recognized in the Vnited States District Courts 
shall be applied by courts-martial. Article 36 ( a ) ,  Uniform Code 
of Military Justice, 10 LSC j 836; see also paragraph 137, Manual 
far Courts-hllartial, United States, 1951."36 This is not what 
Article 36 (a )  "expressly provides"; rather i t  gives the President 
authority to preacribe regulations, which regulations shall can- 
form to the Federal rules if not inconsistent with the Code and 
if the President deems such rules practicable. The Court does 
correctly quote the Xanual" on this matter.88 

A search for the Congressional intent behind Article 36 is a 
rather frustrating exercise. The Senate hearings indicate w r y  
little discussion of the Article. The House subcommittee, on the 
other hand, took a rather careful look at  the Article and its 
anticipated effects. Initially their concern was with the fact 
tha t  the regulations promulgated pursuant to Article 36 might 
not be uniform for all the services, and the subcommittee is 
responsible for that portion of Article 36(b) requiring uniformity 
-~ 

aE 9 USChlA i 00 ,26  C I R  480 (19%). 
8 8  I d .  a t  103,26 CMR a t  483. 
a i  Paragraph 137, P C M ,  1951, provides in par t :  'I. . . . So far  as not other- 

wise prescribed in this 31anua1, the rules of evidence generally reeognimd In 
the tr ial  of criminal easel in the Cnlted States  distrlet Courts or, when not 
ineanshntenr i n t h  such ruies, a t  common law wli  be applied by eaurtn-martial." 

88 The draf ters  of the hlanual interpreted Article 36 (a)  to mean t ha t  "the 
rules of ewdenee ordmanly are to follow the rules generally recognized in the 
trial of criminal cases in the United States dlstriet courts. but t ha t  the Prel i -  
dent need not adopt any particular role fallowed by thole courts if he does 
not deem i t  prsetieable to do IO.)' Legal and Legislatire Baris, hlanvai for 
Courts-?rlartiai United Stares 1911, p. 210. They v e n t  on to set for th  the 
mder of prior& ~n searching io, a parrieular rule of  evidence to be applied, 
namely the Panual. the federal iulei if the Yzlnual were aiient, and the 
common law if both of the others were silent. They do not indicate any 
differentiation betseen r d e i  of evidence which apply to courts-martial be- 
came the Manual iasr so, and rules that  a ! d y  because the Manual BBYS 
nothing and they apply in federal district court; or at  common law, Are these 
aituations equal exerciser of Premdential diaeretion under Article 8 6 ( s ) ,  
oarticuiarlv when the Ysnual b ~ e ~ i f i e a l l v  adoLiti a rnie amlieable in federal 
i ietriet  coir ts?  The 1949 Manual eontank 1a"guage in parsgraph 124 almost 
identxai  to the present paragraph 137. 
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insofar as practicable.3O Of eaen greater concern was the amount 
of discretion to be vested in the President; some of the subcom- 
mittee members feared that the language "so fa r  as he deems 
practicable" would permit the President to  disregard entirely 
the federal rules.40 However, after it was demonstrated that 
certain leeway to depart from the federal rules was required," 
these fears appeared t o  have been allayed. 

Mr. Felix Larkin, then Assistant General Counsel for the Seere- 
tary of Defense and executive secretary t o  the committee on the 
Code, anticipated a problem arising from the rigid adherence to  
the federal rules when he siated: 

I think you may face th.3 problem d you require that the regulations 
and principles of iaw and riiles of e7idence be follored that are generally 
reeognized in the United States district courts. Every time a Federal 
eovrt recanstrues B rule af evidence, mnstrues m a  different way, you will 
hare the nece~s i ly  of changing them far the court martid4S 

( I t  could well be argued that as a result of paragraph 137 of the 
Manual the rules automatic all^ change with the wcurrence of 
the situation hypothesized by 31r. Larkin.) In spite of this warn- 
ing, however, the subcommittee apparently viewed with favor 
paragraph 124 of the 1949 Manual,'a which is substantially the 
same as that portion of paragraph 137 of the present Manual 
previously cited. This apparent approval of the paragraph 124 
interpretation of the pre-Code equivalent to Article 36 (Article 
of War 38) was, however, based mainly an the ground of keep- 
ing the President generally within the bounds of the federal rules, 
and can hardly be interpreted as an intent to have the federal 
rules applied in to to .  Indeed, the ultimate approval of the con- 
troversial phrase "so far as he deems practicable'' indicates the 
contrary.h4 

suggested parenthetically above, there is no sound reason 
for distinguishing between rules of evidence and procedure in 
the narrow area now under examinati~n, '~ then it should follow 

If, 

" I d .  at 1018 
."".."_.I ". 

of law and rules 
44 T i  ihni7lri hn noted that the subcommittee, in considering the "p~lneiplea 

, of evidence generally recognized in . . , United States dis- 
trict cmrta" did not refer only to the Federal Rules of  Criminal Procedure, 
but t o  the "federal common law" as jleli, B mveh broader concept which would 
include federal court  decis ioni .  

Note that the Court han uaed language similar t o  that of Dzai as to the 
appliesbility of the Federal Rules to caurts.martla1 in the procedural area. 
United States V. Xnudion. 4 USCMA E S l ,  16 CDlR 161 (1954). 
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from the Dial language previously quoted that, where not other- 
wise prescribed, and not inconsistent with the Code or military 
practice in general, rules of prwedure generally recognized in 
the United States district courts should be applicable to courts- 
martial. But if this is a fair  conclusion to be drawn from Diel, 
then Mullican indicates that  this principle will be strictly applied. 
i.e., that  federal rules of procedure will be applied to, but not 
broadened o r  expanded fo r ,  trials by court-martial. Thus, al- 
though the federal rules permit pretrial hearings, such will not 
satisfy the Court where the pretrial employed in a court-martial 
exceeds in scope or form that used in a federal court. Such is 
consistent with the Court's painting out in Mullioan that  the 
broad pretrial authorized by the Federal Rules of Civil Procedure 
is generally not authorized for pretrial in criminal trials, which 
do not encompass hearing evidence or determining its admissi- 
bility. I t  is consistent also with the Court's language that the 
pretrial used in .Uullican "has not been provided for in  criminal 
practice i n  general nor by the Code or Manual in p a r t i c ~ l a r . " ~ ~  
(Emphasis added.) We discover, then, that  adoption of a federal 
rule for court-martial practice requires some specific authoriza- 
tion where it is desirable, as it is in our situation, to.broaden 
as well as adopt the rule. 

One of the commissioners of the Court of Military Appeals" has 
found it surprising that Congress did not grant to the Court 
the supervisory and rule-making power which the Supreme Court 
possesses.4B He states: "Perhaps in time, in conformity with the 
civilian precedent, Congress may give the authority to promulgate 
rules of practice for courts-martial to the CMA. For the present, 
the President has prescribed the rule8 in the MCM, US, 1961."4Q 
The cynic might be inclined to think that the Commissioner is 
guided solely by statutory law and ignoring some case law. In 
United States v. Bryson.60 the Court was asked to apply the law 
of Pennsylvania regarding authentication of the signature of a 
state official. In  refusing t o  do so, the Court looked to Rule 26 
which does not sanction recourse to state statutes for rules of 
evidence, and stated: "We think the above rule is sound and should 
apply in trials under the Uniform Code of Military Justice. Ar- 
ticle 36, Uniform Code of Military Justice. . . . On that basis, 

4 6  United States V. Mullican, auwa note 2, at  211, 21 CXR at 357. 
(7 Feld, C o w t s - M a r t i a l  P m o t i o s :  Some Phasra of Pretnni Procedure, 23 

4 8  See 18 U.S.C. $5 3771-2 (1815). 
4e Feld, mwa note 47. a t  26.  
111 3 USCMA 328,12 CXR 3 j  (1363). 

Braaklgn L. Rev. 2 5  (19%). 
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we hold . . . [that it does applyl".6' Although i t  may be argued 
that the Court was simply applying Rule 26 in accordance with 
paragraph 137 of the Manual, the language certainly indicates a 
conscious choice to apply it, and is not such a choice rule-making? 
In  United States v. White.lP the Court had occasion to examine 
paragraph 143a(2) of the Manual concerning authentication of 
fingerprints, which differed from the Federal rule.53 I t  stated: 
"The provisions of paragraph 143a of the Manual, do not conflict 
with the Code. Accordingly, we can not declare these provisions 
inoperative or illegal in an absence of a clear showing that the 
discretionary powers vested in the President by Article 36 were 
exceeded. There is no such abuse of discretion here."S' The only 
strict limitation on the President found in Article 36(a) is that  
he cannot prescribe regulations contrary to or inconsistent with 
the Code; the rest is left to his discretion. The above citation 
immediately disposes of this limitation. Where then does the 
Court derive the authority to search for abuse of discretion in 
this matter other than pursuant to some sort of rule-making 
power? Finally, in United States V. KTaakmkas,'s a majority 
of the Court held that non-lawyers could not actively participate 
in general courts-martial. Judge Latimer in his dissent strongly 
suggests that  the majority has usurped the rule-making power of 
the President, After citing Article 36 as  containing this power, 
he concludes: I'. , , [wlhiie it might be preferable for this Court 
to have the rule-making power for all military courts, Congress 
has decreed otherwise."te 

61 Id. a t  335 1 2  CMR st 91, The Manual (par. 1431 eontsins no solution t0 
this precise piobiem, although paragraph 147a does permit judicis1 notiee of 
the signaturea of atate  officials on oficial 7eoorda. The document in question, 
a Pennsylvania bonus cheek, was held not t o  be an omciai record. 

18 3 USCMA 666, 14 CMR 54 (1954) .  
51 I t  is interesting to note tha t  the draf tera  of the Manual made no refer- 

ence t o  this difference. Legal and Legislative Basil, Manual f a r  Courta- 
Martial, United States, 1951. PP. 223-4. 

84 United States  7. White, aupm note 62, a t  670,14 CMR at 35. 
$6 9 USCMA 6 0 7 , 2 8  CMR 381 (19551. 
I 6 I d .  st 612, 26 CMR a t  392. While the majority p w p m t e d  to bare  i ts  

decision an an interpretation of Article 35 of the Code and the Congrensionsl 
intent behind it, their  o m  language belies this, and %ma& of rule-making 
and the exercise of supemiaory powerr. They found merit in appellate defense 
counsel's argnment  on baaic policy reasons, they believed " that  the day in 
which the nanlaager may praetice law before a general court-martial mmt 
diaw t o  an end" (Id. s t  608, 26 CMR s t  389, emphaaia added). and they em-  
eluded on B deRnitely aupenisory tone: "Accordingly, W B  d h c t  t ha t  the 
practice of permitting noniawyers t o  represent persons on tr ial  before general 
courts-martial be Fonililetsly diaaontinwd (Id. a t  610, 2s CMR a t  390. em. 
phai is  added) .  Even in his  diasent Judge Latimer Seems to end. iecmingly 
inconsistently, some ruperuisary or rule-making power in the Court when he 
8tated: "Therefore. I hope to ahow t ha t  the Court's opinion is no more than 
LOO 4lnB 63 
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Many more cases could be added to the few examples discussed 
above. On the basis of these cases, i t  ia submitted that, though 
never admitted, some degree of rule-making power has been ex- 
ercised by the Court. Had it  been so inclined, i t  might easily have 
exerciaed i t  in the Mullieon situation, which certainly did not 
Present facts shocking to the Court, and employed what wai 
obviously a desirable and expeditious procedure. The fact tha t  
the Court refused to sanction the procedure under these circum- 
stances is an additional reason for taking affirmative action by 
way of amendment to the Xanual. 

In one of the first c a ~ e s  decided under the Code,sT the Court held 
that where the Xanual did not conflict with the Code, "the Act 
of Congress (the Code) and the act of the Executive (the Manual) 
are on the same level and that the ordinary rules of statutory 
construction apply. . . . Siience on the part of Congress does not 
necessarily require like silence an the part of the Executive when, 
as here, the President has been expressly authorized to prescribe 
rules of procedure for courts-martial (UCMJ, Article 36) ."jP 
The Lzicas case has been cited many times by boards of review 
and the Court itself as  standing for the peneral proposition that, 
where not contrary to  or in conflict with the Code, the Manual 
has the force of law, and that the Slanual and the Code are an 
the same level. This prapojition is now sufficiently w-ell en- 
trenched in military law as to require no further discussion. How. 
ever, in a case decided only two weeks after L u c a ~ , ~ ~  the Court 
amplified the rationale of L t m s  in a clear and concise manner 
that warrants citation: 

fit to delegate t o  the Pierident the right to set up the 
'3. e m m  and tribunali .  It must h a w  been realized 

tha t  implemenrmp acrr would be necessary to fill in the interstice3 and  
tha t  It would be undesirable fo r  Cangieai to deal with the many details. 
For it to h a w  dons 10 would have rendered the system rigid and infiezi- 
h k  If Congress iv8s not to complete the etiucture,  then it was incumbent 
tha t  the a,. tharity to do robe  delegated to and centralized in the President 
or some Federal agency. I h x  F ~ S  aeeomplished by Canpreir designating 
the former and authorizing him to finish The task within the framework 
of the Act. . . . [n'le eonelude tha t  Congress intended that the President 
8hould he faiir?rd mi" to  + h a  rrtent tha t  his orders murt be eondi ten t  
wlth and not cantraiy to the Act.60 (Emphasis added ) 

I t  is clear from the above that the procedural system of military 
justice was intended to be flexible, and tha t  the proper method 
B piece of iudxia i  legislation v hid should have h e m  #wen proapretnc oppI%- 
cation and not "red as B basis far a rewrasi of this conviction." I d  a t  611, 
26 CMR a t  391. (Emphasis added.) 

United States V. h e a l ,  1 USCMA IO, 1 C P R  18 (1961).  
68 I d .  a t  28.1 CMR a t  2 2 .  
69 United Elrates v Merrit t ,  1 USCMA 5 6 ,  1 CIR E6 (1951). 
60 I d  at  61, 1 C U R  a t  61. 
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far exercising this flexibility is through amendment to the >Ian- 
ual, the only restriction thereto being that the Manual must al- 
ways be consistent with and not contrary to the Code. A clearer 
argument for the propriety and legality of a Manual amendment 
authorizing pretrial hearings can hardly be conceived. 

As additional justification for the contemplated amendment 
to the Manual, consideration might be given ta a long line of 
Court decisions beginning generally with L'nited States v. Berry.81 
holding that Congress intended the law officer ta wcupy a posi- 
tion as nearly equivalent as  possible to that of a civilian judge. 
The Court has done all in its power to effectuate this Congressional 
intent. A clear indication of this position by the Court is found 
in United States v. Keith,12 wherein the Court stated: 

KO one aha has lead the legidarive history of the Code can doubt the 
atrength of the Congreinional remlve to break away completely f rom the 
old Procedure and manre, 8s far as legiilatively pomible, that the law 
officer perform in the image of a eivilisn judge. This poliey is so elear 
and IY fundamental t o  the proper functioning of the procedural reforms 
brought about by the Uniform Code of Military Juatiee that IT must be 
strictly enfareed.88 

Certainly the institution of an orderly pretrial hearing procedure 
would be another step in the direction of having the law officer 
perform in the image of a civilian judge, and thus likely to be 
viewed with favor by the Court. 

On the basis of what has been discussed in this section, i t  is 
concluded that a pretrial procedure set up in an orderly fashion 
for courts-martial would be legally unassailable. It is further 
concluded that amendment to the Manual would be the most prac- 
ticable, and a t  the same time legally appropriate, manner for 
effectuating such a procedure. Accordingly, a proposed draft 
amendment is included as an Appendix to this article. 

IY. THE SCOPE O F  P R E T R I A L W H E N ,  WHAT, 
AKD HOW 

In examining into the scope of the proposed pretrial procedure, 
i t  is appropriate to look for precedents and guides from civilian 
criminal cases and procedures. However, such an examination 
proves to be largely unproductive. I t  is true that Rule 1Zb makes 

e l 1  USChl.4 235, 2 CXR 141 (1852). 
(2 1 USCMA 483, 4 CMR 85 (1962). 
6 3 I d .  at 486, 4 CAIR at 88. For an interesting discussion which questions 

this eanelusm concerning Congreseianal intent. 6ee Miller, Who Made the 
Law OBiosr A Federal hcdge. Yll. L. Rev., April, 1959, p. 99, 
boo UZOB 66 
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provision for determination of certain motions and objections 
prior to  trial. However, nearly all of the reported eases dealing 
with Rule 12b are concerned with the merits of the judge's ruling 
on the motion or objection, not with the mechanics of the proce- 
dure. The rule itself delineates the scope of the procedure, and 
the mechanics are apparently within the discretion of the judge 
involved. 

At the time the advisory committee was formulating the Federal 
Rules of Criminal Procedure, consideration was given to inclu- 
sion of a rule similar to  Rule 16 of the Federal Rules of Civil 
Procedure. However, i t  was not adopted. In discussing this mat. 
ter, Judge Irving R. Kaufman of the United States District Court 
for the Southern District of New York has stated: 

But  notwithstandm8 the absence of a specific criminal pre-trial rule 
the court by virtue of Its inherent authority d o n e  can Byail itself of pre- 
tr ial  piocednrei in B criminal ease if and when neceasaly. , , , Indeed, we 
find in the advisory committee's notes the obser\..atian tha t  'the funda-  
mental powerr of B eourt are considered not to be enlarged by pre-trial 
rule8 but  mwely t o  be specified for me.'l4 

Judge Kaufman goes on to point out that, relying on this in- 
herent authority, he has conducted pretrial hearings in many 
criminal cases, primarily with a view towards expediting the 
trial itself. As for guidance to the military from such use, how- 
ever, his conclusion is pertinent but disappointing: 

In view of the iimiration8 on our knowledge and experienee. generalha-  
tions, as t o  the form and manner in which criminal pre-trials are to be 
conducted, h a w  been dimeult to formulate. These difficulties mag be 
attributed ~n par t  to the fact  t ha t  up to this point exoursions into mimi- 
m l  pre-trial h a w  been sporadic and individualized and those employing 
the procedure have not been able t o  build on the experience of others. 
However, in n e w  of the promise Suggegted by these limited excumions 
we should now extend our efforts toward the wider appiieation and atvdg 
of a syrtematle criminal pre-trial pmcedure.bl 

Judge Kaufman not only suggests to us in the mili taq that 
we can gain little from civilian precedent in the fleld of pretrial. 
but another factor which must be borne in mind in OUF eonsidera- 
tion of this subject. If a pretrial procedure for courts-martial 
is established, it will not burst full blown from an Executive 
Order, but will evolve and grow from use, experimentation and 
appellate decision, and only time will tell its true dimensions. 
What follows must be tempered by this consideration. 
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One of the initial questions in this area involves timing-when 

should the pretrial proeedure be used and how should it be initi- 
ated? The logical time would appear to be after charges have 
been referred for trial to a general court-martial but prior to 
assembling the full court. Until such time as the charges have 
been referred for trial, there is, of course, no specific law officer 
for the case. Indeed, technically speaking there is no case. Al- 
though i t  is conceivable that a law officer might be assigned solely 
for purposes of the pretrial, if he were not going t o  be sitting 
on the case a t  trial, little would be accomplished, for in the spirit 
of paragraph 61a of the Manual,be the matter could be redeter- 
mined a t  trial. And it is common knowledge that, given the same 
circumstances, two law officers could come to opposite conclusions. 
Additionally, until charges m e  referred, there are no counsel 
assigned for the case. Finally, there appears no sound reason 
why waiting with the pretrial until after referral would defeat 
o r  impair any of the advantages to  be obtained from the use of 
the procedure. In short, after referral is soon enough, while after 
assembling the full court is meaningless and not true pretrial. 

The question of how such a procedure will be initiated is not 
quite 80 easily answered. The Mullican record of trial doe8 not 
indicate who “got the ball rolling,” whether the pretrial was 
requested by counsel, directed by the law officer, or otherwise. 
All that  is shown is that  all parties involved had no objection 
to the procedure and warmly indorsed it. It is believed that con- 
siderable latitude is desirable in this area. Pretrial should be avail- 
able upon request by either counsel as well as  by direction of the 
law officer, subject only to the discretion of the law officer.‘? I t  
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is anticipated that the law officer aould reject a request ior pre- 
trial only when i t  iuas manifestly impracticable, unnecessary, or, 
with justification, opposed by the party not requesting it. 

One thorny problem remains: Should pretrial be permitted 
when the accused is opposed to or does not consent to such proce- 
dure? Naturally the exercise of discretion by the law officer will 
eliminate this problem where the accused has sound grounds 
for opposing the pretrial, but suppose he "just doesn't like the 
idea" or refuses to state any grounds for not consenting thereto. 
I t  is believed that in such a situation the pretrial could proceed 
without his consent. .%iter all, if pretrial is to become a recop- 
nized procedure, its status should be, as nearly BS possible, equated 
to a trial before a properly convened court-martial, which does 
not require the canaent of the accused. However, as indicated 
earlier, pretrial as a recognized procedure must be an evolutionary 
product, and the matter discussed in this paragraph should pru- 
dently be avoided during the early days of evolution. In  other 
wards, the law officer should assure himaelf of the accused's con- 
sent to pretrial until such time as the procedure becomes a well- 
recognized and accepted part of the court-martial system; a t  that 
latter time in an appropriate case pretrial might be held without 
the accused's consent or even in the face of his active opposition.ld 
For the sake of emphasis however, i t  is reiterated that thid pro- 
cedure is recommended only where no sound basis is advanced 
for the accused's opposition: either party to  the trial may have 
good reasons for not desiring pretrial, which reasons should be 
respected by the law officer. 

The mechanics of pretrial procedure are covered substantially 
by the proposed Executive Order in the Appendix. I t  is worthy 
of mention that the proposed pretrial guide provides for adminis- 
tering oaths t o  counsel and the law officer. This is included more 
out of caution than a sense of necessity. The Code and the Man- 

18 For an interesting example af evaiutmn at work, trace the Court's treat- 
ment of the law officer'? improper PBrtleipatmn in clmed b e I S i m S  of the court. 
In Umted States V. Keith, 1 L'SCMA 493, 4 CMR 85 (1952),  the Court held 
that it *,as necessary t o  enforce the change (from the law member i d 4  by 
applying genera! prejudice. canceding that ''once the tradition of non-partiei- 
patian is well eitablibhed m the service, it may be posrible t o  assess the 
oeesrianal lapses m term3 of specific prejudice:' 1 USCPA at 498, 4 C M R  
at 88. The Covrt held rtrictly ta this n e w  for  eome time. relaxed I t  shghtly 
(without so admitting) in Umted States V. Miskinis, 2 U S C M A  273, 8 ChIR 78 
(1953). and finally decided in Umted Stater V. Allbee, 5 U S C M A  488, 18 C M R  
72 (1966). that the praphened time had arrived: "We m e  convinced that 
this is the case today-for we do not now perceire recalcitrance, even re- 
luctance, in  complying with the Unlfarm Code's clear mandate that the !aw 
officer ahall sit apart.'' 5 USCYA at 491, 18 C X R  at 15. 
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ualsg require such oaths only a t  trial. In United Stataa v. Purrish,'O 
i t  was contended on appeal that the accused was prejudiced by 
virtue of the fact that written interrogatories forming the basis 
of a deposition admitted into evidence were prepared by unsworn 
counsel. In rejecting this contention, the Court found "no such 
requirement in military Iaw,"71 and that although counml appear- 
ing during the actual trial are sworn, "no provision in the Code 
or the Xanual makes i t  incumbent upon coun~el appearing in 
Pretrial proceedings to take an oath."'s After citing Article 42, the 
Court added : 

I t  i s  wystai  clear tha t  this section [Article 421 is  limited to the aetusl 
trial stage of general and special murt-m8rt ia l  eases. I t  is not unusual 
for eounaei to appear ~n other proceedings without being mwm, for  they 
participate m pretr ia l  hearings [Article 32 investigations?] and a l p  
ments before the boards of review and this Court, without being rewired 
to take an oath m each esse. , , , Had Congress intended the requirement 
of being sworn to  be applicable in other inatanees, I t  would have been B 
relatiuelg. easy matter  to have so pro*ded.r* 

The Parrish case could certainly be cited as authority far not re- 
quiring oaths at pretrial: however, the oaths have been included 
out of caution and in an effort to give the pretrial a status as 
nearly as possible approximately that of a trial. Indeed, if pre- 
trial does acquire this status, Article 42 would probably require 
that the participants be sworn. I t  appears to be relatively unim- 
portant as  to n h o  administers the oaths;14 obviously the president 
of the court cannot do so, as is indicated in the procedural guide 
in Appendix Sa of the Manual. Nar have any cases been found 
to suggest that Article 42 requires simultaneous swearing of all 
the trial participants. And finally, i t  is suggested that the law 
officer and counsel who participated in the pretrial be again 
sworn as  per Appendix Sa during the trial itself. To fail to do 
so might be held violative of Article 42 and paragraph 112b. par- 
ticularly if the pretrial is not equated to the trial, status-wise. 

An important Consideration is the scope and limitations of B 

pretrial hearing. Unfortunately Mullican is precedentially weak 
here, since the pretrial there concerned itself only with the ad- 

88 UCMS, a r t .  42: par .  112b. MCM, 1951 
T O  7 USCMA 337. 22 CMR 127 (1966). 
il I d .  st 343, 22 CMR a t  133. 
71 ,h i2  

i8id:it 314. 22 CMR a t  134 
i ' ln AChl 4019, Emr7i, 1 C Y R  643 (1951), the procedure whereby B "de 

facta" precident of the court-martial administered the oaths  was approved. 
In tha t  case the second aenior member of the court had erroneously assumed 
the position of president. The board pointed ou t  t ha t  in the abxnee of m y  
oathe the proceedings would have been null and void. Cf. United States V. 
Pulllam, 3 USCUA 05, 11 CMR 96 (1953). 
AGO 48208  69 
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missibility of certain documentary evidence, whereas the primary 
use of pretrial would probably come to be disposition of defense 
motions. In the usual case, determination of admissibility of mi- 
dence (even when contested) is not so time-mmuming as  to war. 
rant pretrial merely to alleviate the situation posed in the intro- 
ductory chapter. However, admissibility of evidence should never- 
theless be included within the permissible scope of pretrial, pri- 
marily as an expedient to counsel in preparation for trial. I t  
is not too difficult to imagine a situation where knowledge of the 
admissibility of certain evidence could save counsel hours in the 
Preparation of his case and save the expense of bringing unnec- 
essary witnesses to the place of trial. In addition, some knotty 
and timesonsuming problems of admissibility occasionally arise 
(e.g., use of depositions or evidence obtained as  a result of a 
questionable search and seizure). As noted earlier, examination 
into the providence of a guilty plea in a pretrial hearing would 
be appro~riate. '~ Closely allied to this would be an examination 
into the contents of, consent to, and understanding of stipula- 
tions contemplated for use in the trial. 

Pretrial would be a useful tactical tool to defense counsel in 
situations where merely raising an issue in open court might 
have some prejudicial effect on the defense case. The Court has 
held that upon request of defense counsel, the admissibility of a 
pretrial confession must be determined out of court, including 
the testimony of witnesses on the matter." I t  is not unreasonable 
to  extend this idea (not as a mandatory rule but simply as a per- 
missible one) to the raising of the issue, and allow defense counsel 
to keep all of this from the ears of the court members." As men- 
tioned above, the legality of a search and seizure 8 s  it affected 
the admissibility of evidence obtained thereby would also be 
appropriate for pretrial determination. Although Article 86 (a) 
does not prevent the President from preacribing rules not con- 
sistent with federal rules, precedent can be found if desired for  
permitting determination of evidentiary problems at  pretrial in 
Rule 41e. Technically this Rule authorizes a pretrial determina- 
tion of a motion for the return of property and suppression of 
evidence obtained through an allegedly improper search and seiz- 
ure. The opinion in Mulliean took cognizance of this rule but 

75 It is hoped that aometime in the future the law ofleer will be permitted 
t o  enter a verdict of guilty pursuant ta B provident and wii-understood 
plea thereof. thus eliminating the need for pretria! an this point. 

7 8  United States V. Gates. mva note 6. 
1. Partievlarly in this 8. valuable protection in the not too uncommon caw 

of B witness who, thravgh inadvertence or design, sasi bo much tw faat 
before en objection can stop him. 

10 *Go UWB 



PRETRIAL HEARINGS 

apparently did not accord it precedental value beyond its Strict 
confines. 

As indicated above, determination of motions by defense counsel 
will probably generate the largest volume of pretrial business. 
Thus, in such situations it would normally be the defense counsel 
who would request the pretrial hearing. But even here, there is 
no reason why the law officer should not direct the hearing if he 
learns that certain motions appropriate for pretrial will be 
raised.18 There would appear to  be no limit on the type of motion 
which could be disposed of a t  pretrial upon request of defense 
counsel (except as indicated below), and thus no purpose would 
be served by delineating the various motions available. Of course 
an obvious limitation is a motion an which the law officer is not 
permitted to rule finally, such as  a motion for a finding of not 
guilty. 

In addition to the matters mentioned above, pretrial would be 
appropriate for a t  least initial discussions and arguments on in- 
structions. Briefing the law officer on unusual questions of law 
which might arise in the trial, and indicating legal authorities 
thereon, would also be proper a t  pretrial. In  certain instances, 
requests for continuances could be disposed of a t  this time. 

The above is probably not an all-inclusive recitation of the uses 
to which pretrial hearings can be put. Experienced counsel can 
undoubtedly conceive of more. The author firmly believes that 
the widest possible scope should be given to pretrial wes. in order 
to expedite trials by court-martial. Two qualifications, however, 
must be noted. Paragraph 679 of the Manual, in speaking of out- 
of-court hearings, states in part  that:  

. , . [Ilf preliminary evidence adduced at such a hearing goes b the 
weight of the evidence admitted by the ruling of the law officer, both sides 
w111 be given am oppartunirg t o  present far the eonaideration of the mem- 
bers of the court any competent evidence affecting the weight to be given 
to the evidence 90 admitted. 

Obviously, the same rule should apply to evidence adduced a t  pre- 
trial, which must not be perverted into a device for keeping from 
the court members matters properly for their consideration, The 
primary application of this rule would be in the field of eonfes- 

78 The Low Oficer oammhlet sueeests the foliowine: "To zive the law 
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sions, where the testimony of the \yitness who obtained the con- 
fession is often pertinent in determining the weight to be given it. 

The second qualification on the scope of pretrial is in the area 
of motions and objections involving disputed questions of fact. 
In United States v. O r n e l a ~ , ' ~  the Court held that a motion to 
d b n i s s  for lack of jurisdiction actually resolred itself into the 
factual question of whether the accused had taken the oath of 
induction, and that such factual question should haxw been sub- 
mitted to the members of the court, either a t  the time the motion 
was made or a t  the conclusion of the trial. Xany ca8eB since 
Ornelas have grappled with this problem without particularly 
clarifying the matter. Suffice i t  to say that for our purposes, B 
pretrial hearing cannot finally dispose of a matter involving a 
factual issue properly for the determination of the court mem- 
bers.80 Of Course certain portions of such objections and motions 
could be handled in pretrial, but where a question for the court is 
involved such a procedure would probably involve duplication 
and repetition and thereby eliminate many of the advantages 
sought through pretrial. 

I t  is appropriate a t  this juncture to examine briefly the roles 
the various individuals connected with courts-martial will play 
in the pretrial procedure. Beginning with the convening author- 
ity, i t  appears that pretrial will in a sense be a derogation of his 
authority. As mentioned earlier, paragraph 67a of the Manual 
provides that defenses or objections "capable of determination 
without trial of the issue raised by a plea of not guilty may be 
raised before trial by reference to the convening authority. , . .'' 
If the pretrial forum were also available before trial, i t  is doubt- 
ful that many such matters would be referred to the convening 
authority. However, on the basis of experience, this derogation 
is more apparent than real. I t  is beliwed that the provision per- 
mitting reference of these mattera to the convening authority 
is used only infrequently. Particularly is this so since an adverse 
ruling by the convening authority is not final but can be re-opened 
at trial. Furthermore, most defense counsel m'ould probably feel 
i t  futile to refer such matters to the convening ruthority since in 
the vast majority of eases the matter was considered when the 
caw was referred for trial, and the referral itself indicates a de- 
cision adverse to the amused. I t  is believed that few convening 
authorities would resist this "derogation," since i t  mzould simply 

70 2 USChlA 96 6 CMR 86 (1952) 
80.4s noted by i s  Court in Oine1as, prwismn i s  made in Rule 12) for sub. 

rnlttlnP certain factual matters eoneern in~ motions TO the jury. 
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relieve them of a responsibility and, therefore, afford them more 
time for other duties. 

Since the granting of a pretrial hearing is a matter solely for 
the sound discretion of the law officer, the canrening authority 
would play no part in that determination. I t  is believed that even 
were the procedure set up otherwise, a convening authority would 
have little interest in whether the request far pretrial were granted 
or not, and would defer to the decision of the law officer. In brief 
then, the convening authority's role in pretrial would be prac- 
tically non-existent. Homver, in certain c a s e  he will have some 
control over the results thereof pursuant to Article 62(a) of the 
Code, which will be discussed later. 

The staff judge advocate will also be a silent partner in pre- 
trial, formally speaking. Informally, however, he can play a 
vital role, particularly during the early period of pretrial. He 
will undoubtedly be called upon to explain the procedure to the 
convening authority, or, if not, ahauld seek the opportunity to  do 
SO. In hi8 role of supervision of the military justice Bystem of 
the command, he can do much t a  encourage and imprave the use 
of pretrial. By 80 acting, he can not only reduce the cost of ad- 
ministering military justice, but imprave the quality thereof. 

The primary participant in pretrial will of course be the law 
officer, and largely on his shoulders will rest the success or failure 
of the program. Pretrial will be a large step towards making 
the law officer like a civilian judge, and will require judicial con. 
duct and discretion of the highest order. Initially this discretion 
must be exercised in determining whether a pretrial hearing is 
appropriate. A request for pretrial should be denied only fa r  
compelling reasons. The hearing must be conducted in such a 
msnner as to avoid the appellate labels of "summary," "unartho- 
dox," "unjudicial" and the like. The law officer should rule with 
finality wherever possible, but should not feear reserving a ruling 
where the circumstances so require. He should become as much 
involved in the O B S ~  as is possible without crossing the fine line 
which would render him disqualified for further participation in 
the trial in chief. He must bear in mind that the primary purpose 
of pretrial is to expedite the trial, and should do all possible to 
accomplish this end, while a t  the same time judiciously protecting 
the fundamental rights of the accused and the people. 

Counsel of course will also play an important part in pretrial. 
Their initial responsibility will be in recognizing situations which 
are appropriate for pretrial. They must protect the rights and 
interests of their clients in pretrial no less vigorously than in the 

?a *GO 4320B 
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trial itself. Adequate preparation cannot be overemphasized. 
Counsel must not fall into the snare of feeling that pretrial is 
unimportant and concentrate solely on the trial. Military counsel 
must realize what his civilian brother readily recognizes-that 
many casea are won or lost on "motion day." 

V. THE STATUS O F  PRETRIAL 

The Code and Manual speak often of "trials by court-martial," 
actions taking place "before a court-martial," eases tried by 
"courta-martial" and the like. Will a pretrial hearing actually be 
considered a "court-martial?"81 Obviously an all-inclusive answer 
to this question is impossible; however, it is appropriate to con- 
sider generally the status of pretrial. 

A common apprehension expressed on pretrial is that, until the 
court is convened, it has no power to act. If such would be true, 
the limitation would probably apply to the law officer individually 
as well a8 the court as B whole. This problem was recognized by 
government appellate counsel in Mullican when the case was ini- 
tially presented to the board of review. After citing the Manual 
provisions permitting the law officer t o  examine evidence before 
ruling on its admissibility and to conduct out-of-court hearings 
on such admissibility, inter die, the government's brief added: 

The only conceivably miming element then is the technical eanvening 
of the court prior to commencement of this hearing. Hawever, it is sub- 
mitted thar sbiolutely nothing Would have been added by the aceompiiih- 
menr of  the fac t  a i  convening of the court, since by definition the eovrt is 
excluded from any participation in an 'out of court  hearing.' The action 
taken in the convening pmeedure amounts t o  merely the didonure of 
identity and pnaiifieatione of the cavniei and admimitering oaths to court 

The board of review never specifically answered this argument, 
but, as earlier indicated, rested its decision on the grounds of 
general prejudice and lack of military due process. 

Article 16 of the Code defines a general court-martial 88 con- 
sisting of "a law officer and any number of members not less than 
five." Going by the strict words of this definition, B pretrial hear- 
ing is not a general court-martial. Does this mean i t  ((.e., the 
law officer in our case) is powerless to act until the terms of this 
definition have been satisfied? Since pretrial as herein r a m -  

iSw and eounse~.i* 
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mended was apparently not considered when the Code was enacted 
or the Manual drafted, no definite answe? is to be found in the 
history of either. As mentioned earlier, paragraph 67 of the 
Manual was intended to adopt Rule 12 and make its procedures 
applicable after arraignment and before pleas. The Mullffian 
b a r d  of review recognized this when it stated: 

The Board findr no juitifieation in establishing auoh procedure to 
supplement the trial guide aet forth in Appendix 8. MCM, 1951. Under 
this guide, Rule 12 is followed when the trial counsel a d ~ s e s  the accused 
after the court IS convened but before his pleas that any motion ta dismiss 
m y  charge or to grant other relief should be made at that time.63 

Keep in mind, however, that  the board was dealing with the 
Manual as it now stands; the problem in this article is, in part  at  
least, to move the motion time back prior to convening, and the 
vehicle for this move is the proposed amendment to the Ifanual. 

It is interesting and of some precedentai value to trace the pre- 
liminary, pretrial procedures up to the actual trial on the merits 
of a general court-martial case as  outlined by Winthrop. I t  was 
earlier indicateds' that  Winthrop outlined certain actions which 
could be taken by the court prior to being sworn. 

Winthrop states that, "When five or more [court members] 
have arrived, they may proceed to business. . . "Five mem- 
bers having assembled, a cart  is constituted-not a court em- 
powered ta proceed to trial, because the members have not as yet 
qualified for this purpose by taking the oath prescribed by Article 
84, but a court competent to proceed with the preliminary busi- 
ness."80 This preliminary business was of two kinds: settlement 
of questions of precedence among members, and noticing and 
reporting obvious defects in the specifications to the convening 
commander,e' which could be done in the absence of the accused: 
and entertaining objections of a radical nature and entertaining 
challenges, which took place after the introduction of the accused 
but before the court was sworn. These objections related to the 
existence of the court: since arraignment had not been completed, 
any objection to the form of the charges or the jurisdiction to try 
them would here have been premature. 

8 3  I b i d .  
8 4  See text aceampanyine notes 12 and 13 ~ i ~ p r a .  
65 Winthrop, Mihtary Law and Precedents 161 (2d ed. 1920 reprint). 
a b  Id. at 162. 
87 Id. at 163. It was noted that the court at this stage had no authorit? of 

its o m  to make or direct any modifications in the charges. M o r e o ~ e ~ ,  i t  in 
clear that the court did not have any ruia-mGking P O W ~ I B  s t  this stage. To 
this extent, there 13 a certain difference between these actions and modern 
pretrial procedure. 
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"The regular and appropriate occasion for the interposing af 

challenges is when the accused, by the reading of the order or 
orders detailing the court, is informed as to the members present, 
and before the court is 8u.orn.''88 The procedure on challenges 
included examination of the challenged member and, when ap- 
propriate, other witnesses, but neither could be 8iqmrn. the court 
lacking the authority to administer an oath prior to  its organiza- 
t i ~ n . ~ '  After challenging had been completed, "the members , , . 
proceed t o  complete their organization as the court, for the trial, 
by formally qualifying themselves as prescribed in Article 84 
[oath for mernber~] ."~~ "The court must be qualified separately 
for every case precisely as if this were the  only case to  be ad- 
judicated; such qualifying being an essential preliminary to its 
being authorized to 'try and determine' the same."gl 

The administration of oaths completed the organization of the 
court. "The court being now duly qualified and organized for 
the trial, and the accused being before i t  and ready to plead, the 
next proceeding is the formal arraignment."82 The arraignment 
consisted of calling the accused to the bar and reading the charges, 
the latter being waivable. The answer to the arraignment w - 8 ~  
not a part of it.'* The answer could be either a plea of guilty or 
not guilty, or a special plea or other motions.B4 After preliminary 
objections, motions, and special pleas had been disposed of and a 
regular plea entered, "all is now prepared for the Trial on the 
merits. , . . ' ' q 5  Winthrop did not use the word "wnvening," but 
apparently his "duly qualified and orpanized" is its equivalent, 
and followed the taking of the prescribed oaths. I t  is seen from 
the above that certain actions ( e . 0 . .  disposition of questions of 
precedence, the legal existence of the court, and challenges) prop- 
erly preeeded the "qualification and organization" of the court. 

The 1949 Manuals' apparently did not use "convening" as  B 

term of a r t  either. As in the present Manual, it permitted motions 
to be submitted to the convening authority (appointing authority) 
prior to  trial if capable of determination without trial, or by 
motion to the court before a plea was entered.0r And, ad  in the 

8 8  I d .  at  207. 
8P I d .  at 210-211. 
00 I d .  at 231. 
91 I d .  at  232. 
Q? I d .  at  236.  
9 8  Ibid. 
W l d .  at 218. 
0 5  I d .  a t  281. 
98 hl~anual fo r  Courta.Dlartis1, United State? Army, 1049. 
0 7  I d .  par. 64.  
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procedure outlined by Winthrop, under the 1949 Manual challenges 
preceded the administration of oaths. Paragraph 61 provided : 

After the proceedings as t o  challengei 818 concluded the members oi 
the court, the tna l  judge adroeare, and each assistant trial judge advo- 
cate are w ~ m .  , The organization o i  the court is then complete and i t  
msy  proceed w t h  the trial a i  the charges in the case then before the court. 

The procedure on challenges, unlike Winthrop's, did permit ex- 
amination of the challenged member under oath.8B I t  is reasonable 
to assume that "organization" BS used in the above quote is the 
equivalent of "convening" as presently used. 

The procedure under the present Xanual changed the order so 
that challenges follow the administration of oaths. No explana- 
tion is offered for this change in order, the drafters of the Manual 
simply stating that "ground8 for challenge are initially discovered 
after the court has convened. , , ,"?a Paragraph 61h of the Manual 
provides for the administration of oaths and paragraph 61i con- 
eludes: "After the oaths have been administered, the convening 
of the court is complete." 

From the above we have seen that, from the time of Winthrop 
through the 1949 Manual, certain official actions could be taken 
by the court prior to conrening (organization). The Code and 
present Xanual, and their histories, do not indicate a specific 
distaste fo r  this procedure or any reasons fa r  changing it. The 
question arises then: is an expansion of pre-convening activities, 
traditionally permitted to greater or lesser degrees prior to 1951, 
prohibited by the Code in the absence of a specific prohibition? 
Or was it simply not provided for by the drafters of the Code 
and Manual for reasons best known to them, or simply because it 
was not considered? If the answers to these questions are, re- 
spectively, in the negative and the affirmative, then there appears 
to  be no legal objection to the proposed pretrial procedure. I t  
should be noted that the present Manual, in a t  least two instances, 
apparently accords to the law officer authority to  act officially 
prior to convening. Paragraph 44e(1)  requires the trial counsel 
to submit a weekly report on cases on hand for over two weeks, 
inter alia, to the convening authority "through the law officer of a 
general court-martial." Although this is obviously a simple admin- 
istrative function, it nevertheless suggests some status in the law 
officer prior to convening, and accords with the idea that a gen- 
eral court-martial come8 into being upon publication of the ap- 
pointing orders. Of similar significance is that  portion af para- 

08 I d .  par. Z8f .  
8 8  Legal and Legidstwe Baaa, Manual for  Courts-Martial, United States, 

1951,~. 62. 
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graph 59 which provides for the president of the court to confer 
with the law officer as to the time for the court to meet. The 
scope of the court'a authority under this idea is then iargely a 
procedural matter which can properly be spelled out by the Presi- 
dent pursuant t o  Article 36 of the Code. This conclwion, a t  least 
as to pretrial, seems to be consistent with the Court's finding in 
Mulliean that  the procedure employed therein was not jurisdic- 
tional. Although this conclusion does not answer the question as 
to whether pretrial will be considered a court-martial for all pur- 
poses, it does suggest that, sensibly administered, It will satisfy 
that definition where such is necessary to uphold actions taken 
therein. However, because this area is one of uncertainty, the 
suggestion made earlier is repeated: until the status of pretrial 
is clarified and, it is hoped, fortified by appellate decisions, i t  
should be employed only with the expressed consent of the ac- 
cused. 

Having come to some sort of conclusion, albeit perhaps tenuous 
and overaimplified, as to the general legal status of pretrial, let 
us examine three specific problem areas. Article 46 of the Code 
assures equal opportunity fo r  all parties to obtain witnesses and 
adds that "process issued in court-martial cases to compel wit- 
nesses to appear and testify and to compel the production of other 
evidence, , , shall run to any part  of the United States, its Terri- 
tories, and possessions." Article 41 of the Code makes punishable 
by a United States District Court the refusal to appear or qualify 
as a witness of any person "duly subpoenaed to appear as a wit. 
ness before any court-martial, military commission, court of in- 
quiry, or any other military court or board." Will Articles 46 and 
41 apply to pretrial hearings, Le. ,  will there be enforceable eam- 
pulsary attendance of witnesses for such hearings? The "equal 
opportunity t o  obtain witnesses" does not present a problem 
since it implies equality within the capabilities of the services, 
and certainly defense counsel a n  be given such opportunity. 
Whether such opportunity would exist through use of compulsory 
process need not be determined an the equality issue, since the 
determination would affect prosecution and defense alike. But 
what of compulsory process? 

Paragraph 116, of the Manual provides in part that  "such proc- 
ess [subpoena] cannot be used for the purpase of compelling a 
witness to appear a t  an examination before trial." This language 
is generally interpreted to apply t o  pretrial investigations pur- 
suant to Article 32 of the Code, but i t  hardly answera the question 
concerning pretrial hearings, the controlling issue being whether 
78 *GO 4820B 
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such pretrial hearings will be considered to be part of the trial, 
a "court-martial" itself.100 

The writer is aware of no cases where the subpoena authority 
of Article 46 has been questioned and litigated. Since the Article 
equates the authority to that of United States courts of criminal 
jurisdiction, the Federal rules might be looked to for guidance. 
However, Rule 17 and its civil counterpart, Rule 46 of the  Federal 
Rules of Civil Procedure, do not answer the  question, other than 
by implication from the broad language describing when sub- 
poenas may be issued. In practice, pretrial in federal cases, both 
criminal and civil, is conducted solely between the judge and 
counsel, so the problem has probably never arisen. The enforce- 
ment of the subpoena authority of Article 46 of the Code rests 
with the local United States District Attorney; it is doubtful that 
he could be persuaded to bring an action under Article 47 for 
refusal to honor a subpoena issued for a pretrial appearance, 
when such practice is alien to his own bar. To this extent, a t  
least, there would be no effective compulsory attendance of non- 
military witnesses before a pretrial hearing. The solution to this 
deficiency is obvious-if a matter otherwise appropriate for pre- 
trial requires a witness who will appear only upon issuance of 
an enforceable subpoena, the matter should be saved for the trial 
itself, where the attendance can be compelled. 

Article 48 of the Code provides in part that a court-martial 
"may punish for contempt any person who uses any menacing 
words, signs, or gestures in its presence, or who disturbs its pro- 
ceedings by sny riot or disorder!' (Emphasis added.) Could an 
individual be punished for contempt for his conduct a t  a pretrial 
hearing? The underscored portions of the Article suggest a nega- 
tive answer. This appears even more certain from the language 
of paragraph 118 of the Manual, which holds the Article to apply 
only to direct contempts, and specifically excludes from its pur- 
view "those [eontemptsl not committed in the presence or im- 
mediate proximity of the court while it is in session." (Emphasis 
added.) Paragraph 118b goes on to state that the preiiminaq 
question of whether an individual is to be held in contempt is 
disposed of in the same manner as a motion for a finding of not 
guilty, with the ruling of the law officer made subject to the ob- 
jection of any member of the court. If there is a preliminary 
determination that an individual should be held in contempt, the 

100Perhsps this language of paragraph 116a is in itself an argvment for 
eslling the proposed procedure aomething other than "pretrial." However, it 
seems unlikely that queationa such 8.1 this would be resolved d e l g  on the 
bssia of labels. 
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court must close to vote on the matter by secret ballot. Since the 
members of the court will not be present a t  the pretrial hearing, 
they could hardy object ta the law officer's ruling or make a final 
finding, nor could they intelligently do so upon convening, not 
having witnessed the allegedly contemptuous conduct. Thus the 
conclusion is inescapable that conduct during pretrial could not 
be made the subject of contempt proceedings. I t  is believed that 
this will \\-ark no hardship, Since contempt, rare in trials by 
court-martial, would be w e n  rarer in pretrial, where there is no 
motivation for "grandstanding" and the nature of the proceeding8 
themselves makes them easier to control. 

What about the u3e of depositions at  a pretrial hearing? Ar- 
ticle 49 (d)  of the Code provides in part that "a duly authenticated 
deposition . . . may be read in evidence before any niilita?y court. 

" (Emphasis added.) Will the pretrial hearing qualify as  
military courV'? Certainly the hearing would be sufficiently 

tied in with the trial to preclude the use of depaaitions without 
the accused's conaent a t  the pretrial hearing an a capital ea8e,l0' 
but what about non-capital cases? The lengthy discussions on 
depositions found in the Manual1og shed no light on this question, 
nor do the reported cases. However, some assistance is available, 
by way of analogy, from paragraph 137 of the Manual, which 
provides in part: 

On mterlocutozy m t t e x  relaring t o  the propriety of proceeding with 
the tnal, as ,\hen a continumce ii iequebted, or t o  the availabihts of 

: .Art 1 9 d l .  the eaurt  may m Its discretian relax the 
wing afidavlts, certificates of mill- 
mg of similar apparent authenticity 

In  most cases, the desired use of 8 deposition a t  pretrial would 
be in relation to an interlocutory matter. Although the two ex- 
amples af interlocutory matters cited in the quoted portion of the 
Xanual would not often be pertinent in pretrial, it could be 
argued by analogy that the spirit of paragraph 137 should permit 
relaxation af the rules in other interlocutory areas. Such a spirit 
of relaxation could be applied to permit the use of depositions a t  
pretrial, assuming aryztendo that the language of Article 49 ( d )  
ls-ould otherwise preclude their use. 

Of course if the deposition testimony pertained to the issue of 
guilt or innocence and were ta be used at  trial, the unavailability 
of the witness a? time of ? ~ h l  would be B prerequisite to its use. 
If the use were limited ta pretrial, perhaps unavailability of the 

'O'UCMJ, art.1O(d).  
103 Pari.  117 and 14% XCbl, 1951. 
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witness a t  time of pretrial would be enough, although it  could be 
argued that if the witness would be available a t  time of trial, the 
matter involving his teatimony should be deferred until that 
time.10s 

Undoubtedly there are more problem areas similar to those posed 
above arising from the question of what is the status of a pretrinl 
hearing. Like those discussed above, these problems are probably 
not susceptible of definitive answers, but must await appellate 
action for clarification. I t  is believed that if the pretrial program 
is administered with a good strong dose of common sense many of 
the problems will disappear or never arije. 

One other area deserves attention in this chapter-an area that 
might be loosely termed "after-action." Assuming that a pretrial 
hearing has been conducted and is ma concluded, what results 
Row therefrom and what remains to be done pertaining thereto? 

Article 62 (a) of the Code provides: 
If  a speeiflcstion b # o w  a courtmartial haa been diimisied on motion 

and  the ruling does not amount to a finding of not guilty, the convening 
authority may re turn  the record to the eourt  for  reeonnideration a i  the 
ruling and any fur ther  appropriate action. (Emphaiin added.) 

The emphasized portion of the Article suggests that i t  might have 
been considered in our previous discussion of the status of pretrial, 
;.e.,  is a specification being considered a t  pretrial a specification 
"before a court-martial"? Hoilever, i t  appears to be logically 
sound that if a convening authority can direct reconsideration of 
dismissal of a specification effected during trial, he would certainly 
have the same authority when the dismissal occurs a t  pretrial. We 
will thus proceed to consider just how Article 62(a)  will affect 
pretrial.10' 

1 0 3  Discwiions of arailabil iry of w h e s i e s  in this area must be tempered by 
our previous discvision of compulsory process s t  pretrial .  On the basis of  our 
tentative coneluiion in tha t  discussion it appears tha t  i t  would be easier to 
make out a ease of unavailability a t  pretrial than  a t  tr ial .  Recall too. tha t  
the Court in Yidiican noted tha t  the Federal  Rules of Criminal Procedure did 
not authorize considering evidence st pretrial. Hawaver, the recommended 
piocedure iwuld be broader than  tha t  utilized purnuant to the Federal  Rules. 

104 Paragraph  671 of the Uanual sttempta t o  supplement and clarify Article 
GZ(8.1. I t  provides in p a r t :  ". . . . Aa to motions granted by the court  which 
do not amount t o  a finding of not guilty, the convening authority may, if he  
disagrees. return the record of trml to the c o u r t  m t h  B statement of his 
reaims fa r  disagreeing and with instrnefiom to reconvene and reconsider 
i t s  ruling with respect to the matters as to which he is not in accord with 
the court fArt.GZa).Tarheextentthattheeourtsnd theeonveningavthority 
differ 8 %  t o  a 4UeJ tm which i3  miely m e  of law, . . . the court wili accede 
to the  lei^^ of  the convening authority:  but if the  matters 8 s  t o  which the 
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The language of the Manual appears to be much broader than 
that of the Code, which is limited to situations in which a specifi- 
cation has been dismissed on motion. Perhaps the quoted language 
of the Xanual is intended to be qualified by the phrase, "when the 
trial cannot proceed further as a result of the action of the court 
on a motion raising a defense or objection, the court will adjourn 
and submit the record of its proceeding8 so fa r  as had to the 
convening authority," which appears in the preceding paragraph 
of the Manual. This would seem to be more within the limitations 
of Article 6 2 ( a ) .  But then it is somewhat shacking to  read tha t  
the court muat accede ta the v i e w  of the convening authority on 
questions solely of law. Does this mean that if a law officer deter- 
mine3 an matian that a specification does not allege an offense, 
that such determination must be set aside if the convening author- 
ity disagrees? The drafters of the Manual do little to clarify this 
matter, simply citing similar language in the 1949 Manual.lo6 In 
United States Y .  Knudson.106 the Court held that the authority of 
the convening authority under Article &'(a) did not include re- 
rersing a law officer's decision on a request for a continuance, 
primarily because such decision lacked the requisite finality to 
make i t  appealable. This decision, though not too enlightening, 
seems a t  least to suggest a restrictive interpretation of the Manual 
language. 

In Cnited States  ea re1 Froelieh \,. Forrestel?Q7 the District 
Court did not appear to be troubled with the authority thus placed 
in the hands of the convening authority. In that case, the law 
officer of a general court-martial had granted a motion to dismiss 
based an the accused's asaertian that the statute of limitations 
barred his trial. The convening authority returned the record to  
the court for reconsideration pursuant to Article 62(a) .  At this 
stage the accused sought habeas carpus in the District Court on the 
grounds that the law officer's determination was one of fact and 
therefore his action amounted to a finding of not guilty. The 
District Court disagreed, holding: 

The law officer's decision was a cantested westion of 18" and not Of 
fact, and B ruling on this isme avbjected the Is_ officer to reoers~l much 

..... . . . . 
106 Par. 641, MCY, 1848. 
106 4 USCMA 587, 18 CMIR 161 (1860 
1 0 7  137 F. Supp. 580 (N.D. Ill. 1966) .  
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the same as any trial couIt's ruling on B legal issue would be amenable 
to rerernal on appeal.108 

Such action of course is proper under 18 U.S.C. 5 3731 (1968), 
which authorizes appeal by the government from adverse decisions 
of law by the district court. The question the Court did not decide 
(possibly because it did not recognize it, or perhaps i t  was not 
raised by the accused) wv.s whether the convening authority is 
really an intermediate appellate tribunal whose decisions on ques- 
tions of law &re binding on the court-martial, a status suggested 
by the Manual language but not by the Code.'OQ 

Whatever the authority of the convening authority under Article 
62(a) (and its limits are certainly not clear), it is a t  least suffi- 
cient to require that he be informed of any action at  pretrial which 
results in dismissal of a specification. Thus where this occurs, the 
convening authority should be notified and furnished with a record 
of the proceedings BO that  he may take appropriate action. 

How do the determinations reached a t  pretrial affect the trial 
proceedings? In the caw of motions, objections and other similar 
interloeutory matters, it simply means that these questions will not 
be raised a t  the trial, except in those relatively rare situations 
where the law officer has reserved his ruling or where fact 
questions have been raised which must be settled by the court- 
martial as a whole. Where a pretrial determination of admissi- 
bility of certain evidence has been made, the Mullican modus 
operandi should be avoided. If the pretrial determination is 
against admissibility that  would, of course. conclude the matter. 
But if the determination is for admissibility, the evidence should 
be formally introduced and received a t  the trial, with a simple 
statement that  its admissibility has been determined a t  a pretrial 
hearing and that any objections raised a t  that time will be pre- 
served for appeal without repetition in open court. 

The Court in Mallican pointed out that  "what took place a t  the 
pretrial conference is part  of the record. The accused was not 
deprived of his right of review by the board of review and this 
Court on the law officer's ruling on the evidence.''"a The impor- 
tance of this language should not be minimized. Article 64 of the 

108 Id. at 582. 
109 The Frosiich decision must be regarded 89 questionable authority on the 

interpretation of Article 62(a),  since the Court held that the convening 
authority had determined correctly that the law ofdcer'i action did not amaunt 
to B flnding of not guilty, but did not decide whether, in fact,  the c~nsening 
authority had the power t o  sot a t  811. And, the Court added, even assuming 
he did not have such prser ,  the aeenied had to firat exhaust his mllitsry 
judicial remedies before Beeking relief in the federal courts. 

a m  4s2m 
110 United States V. Mulliean, apro note 2, at 211, 21 at C.MR 357, 
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Code require8 each general court-martial to "keep a separate rec- 
ord of the proceedings of the trial af each case brought before it." 
Paragraph 5 %  of the Manual etatea tha t  "In each case the pro- 
ceedings and the record thereof must be completed without refer- 
ence to any other case." I t  appears that the appropriate method of 
complying with these requirements is to make a verbatim record 
of the pretrial hearing and attach it to the record of trial as an 
appellate exhibit, the procedure followed in Mullican. Scrupulous 
compliance with this procedure would preclude what appears to 
be one of the more objectionable aspects of the Moviemen case:"' 

, . . [A]  law ofleer i~ not authorized to carry out any judicial fvnetiona 
v h x h  affect the iwhta of the accused t o  a fair trial except that they be 
in the c a n t  mom and on the mcurd. . , , Regardless of the method e m  
played to effectuate the amendment, the paragraph [paragraph 68 of the 
Manual coneernmg amending zpeciheatiann] envisions that the matter 
will be before the court and not handled in an e% paltr, ab the v d c w d  
tromaotzon.112 (Emphasis added.) 

Perhaps a word about the finality of pretrial determinations 
would be appropriate before concluding this section. Once the law 
officer has made a determination a t  pretrial, can the matter again 
be raised at trial?118 If there is a change in law officers so tha t  
the me >Tho held the pretrial is not sitting on the case, the-law 
officer actually sitting on the case should not be bound by his 
predecessor's decision."' But if the law officer who conducted the 
pretrial is sitting on the case his prior decisions should be subject 
to reconsideration only under unusual circumstances. Because of 
the variable delay between pretrial and trial, during which nen 
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evidence might be discovered, the proposed amendment to the 
Manual permits this as  a basia for reconsideration of a pretrial 
determination. Since other presently unpredictable reasons might 
justify reconsideration, "other compelling reasons within the 
sound discretion of the law o s c e r "  has also been added as a basis. 
And finally, the law officer on his own initiative, pursuant to 
Article 51 (b) of the Code, should be permitted to change his ruling 
a t  any time during the trial. As a practical matter, it is felt that  
reconsideration of a pretrial determination will be relatively rare, 
since only under unusual circumstances would it result in a dif- 
ferent ruling. 

VI. CONCLUSION 

The increasing complexities of trials by court-martial over the 
past deeade or two has resulted in many more strictly legal issues 
being raised than was previously the case. The creation of the Ian 
officer, "in the image of a civilian judge," under the Code ap- 
parently recognized this trend. Not only has there been an 
increase in the number of decisions in which the court members 
take no part, but also a simultaneous increase in the issues of 
which they should properly have no knowledge. There is no doubt 
but what this trend has all but reduced the court-martial members 
to a status equivalent to that of a civilian jury, with the president 
acting 88 foreman. While there are a substantial number of "old- 
timers" who do not take kindly to this loss of status, there are an 
even greater number of court members who feel, with justification, 
that  their time is being wasted while the law officer exercises the 
powers that once were theirs. And military lawyers in general 
feel that  if the civilian system of criminal law is going to invade 
the military, i t  should bring with it its advantages as well as  its 
diaadvantages. 

The author believes that the above trends and dissatisfactions 
present a strong justification for the pretrial procedure proposed 
in this article. Such a procedure can be legally established through 
the amendment to the Manual contained in the Appendix, and 
thFughtful Consideration should be given t o  it. With the creation 
of the Field Judiciary system in the Army 115 and the resultant 
stable corps of military judges, the time fa r  such change appears 
propitious. 

lib See Mnmmey and Measher, Judges in Lrnifo7m: An Independent Judi- 
oiarutar the Annu, 44 J. Am. Jud. Soc'y 46 (1960). 
A00 49108  86 



MILITARY LAW REVIER 
Pretrial of course is not the whale answer to the problems pre- 

Senti? confronting the administration of militaly juatice. I t  
Concentrates on only one small problem area. However, it would 
give to the courts-martial system a degree of flexibility lacking 
today, which might be even more essential and beneficial tomorrow. 
Military law, as is true with all systems of law, was never intended 
to be rigid and unchanging. Its aim in part should be to furnish 
a predictable guide to conduct while ever seeking means for im- 
proving. Pretrial hearings in courts-martial is one such means 
of improvement which demands consideration. 

VII. APPENDIX 

There is no compelling logic as to placement of the proposed 
amendment within the Xanual. However, since the pretrial hear. 
ing comes within the scope of general procedural rules, it seemed 
appropriate to place it in Chapter X. Lacking further logical 
guidance, the amendment has been labelled paragraph 533’. which 
will in effect be an addition to the Manual paragraph on miscel- 
laneous matters. Since a procedural guide for pretrial is also 
desirable, it is included in the proposed Executive Order as Ap- 
pendix 8d to the Manual (also an addition). In addition, the law 
officer should note for the record during the trial itself that  a 
pretrial hearing has been held, and the results thereof, when 
appropriate. 

EXECUTIVE ORDER ........ 
BY virtue of the authority vested m me by Article 36 of the Uniform Code 

of I l l i tary  Justice (10 U.S.C. 8 801 e t .  acp.1, and as President of the United 
Staten, it i l  ordered that the Manual for Courts-Jlartial, United States, 1961 
(Premibed by Executive Order No. 10214 of February 8, 1911), be, and it is 
hereby. amended B I  failown: 

86 *oo 4BPiiB 



PRETRIAL HEARINGS 

Any action by the law ofleer a t  a pretrial hearing which results in dis- 
miseal of B specihoation which has  been,referred for  t r ia l  shall be reported 
to the convening authority for  appropriate aetion (Ar t .  620.)." 
2. S u b p a r a g n p h  "d" ia added to Appendix 8, as follows: 
"d. Pre t r ia l  Proeedure. 

Note.-Prior to  calling the pretrial hearin to order the law 
officer will ~ e s u r e  tha t  the trial counsel &feme &seL the 
seewed and the reporter are present and b e p a r e d  t o  proceed. 
LO: The p r e t r d  hearing will come TO order. Let the record 

show t h a t  present a t  this pmtr ia l  hearing 818 the !aw om- 
mi., the trial ~ m n d  and the defense eovnsel appointed by 

t o  s e n e  BS such in the trial of the United States against 

f;;cn,nn DrDCddUm 

Ewiw d . d  
10 O X d Y  

..... ............., (as amended  by..--...........^.^) 

.................................... .........., who 1s 
also present. 
........................ has  been appointed repmter for 
this pretrial hearing and will now be eworn. 

Note.-The reporter rises and stands with r igh t  hand raised; 
the TC, r igh t  hand rained, face8 the reporter and administers 
the oath. 
TC: You swear (or affirm) tha t  you will faithfully perform the 

duties of reporter for  this pretrial hearing. So help you 
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THE FAST-CHANGING LAW OF MILITARY EVIDENCE* 
BY ROBINSON 0. EVERETT** 

Many fields of law can today be described as  fluid and fast- 
changing. Military law, however, would seem to hold a paramount 
title to such a description. For instance, before one's eyes military 
jurisdiction can appear and then disappear in the same case as 
fundamental principles are judicially altered.' Insofar as matters 
of evidence are concerned, this fluidity is especially discernible- 
as will be obvious from an examination of some opinion8 rendered 
by the Court of Military Appeals during the past decade. 

I. DEPOSITIONS 

Courts-martial, unlike civilian courts in criminal cases, have 
long been accustomed to receiving as evidence depositions offered 
by either the prosecution or the defense; and Article 49 of the 
Uniform Code of Military Justice specifically authorized this 
practicce In  United States v. Sutton: the Court of Military Ap- 
peals ruled in a split decision that even a deposition taken solely 
on written interrogatories could be used by the prosecution despite 
defense objections. The majority based this result on certain 
"necessities of the service"'--such as  the transient nature of 
military pereonnel and the importance of avoiding interference 
with combat operations that might result from bringing witnesses 
into court. 

Chief Judge Quinn, dissenting, insisted that service personnel 
"are entitled to the rights and privileges secured ta  all under the 
Constitution of the United States, unless excluded directly or by 

*The opinions and eonelnsions presented herein are those of the author and 
do not neeenianly represent the Views of The Judge Advocate General's 
School or any other governmental agency. 

**Visiting Assoelate Prafenbor of Law, Duke University Law School: 
Former Commissioner, U.S. Court  of Military Appeals; LL.B., Hsrvard Uni- 
verd ty :  member of North Carolina and District of Columbia Bars ;  Attorney. 
Durham. North Carolina, and Washington, D. C.; author,  Military Justice in 
the Armed Farces of the United States,  and numerous other legs1 articles. 

I See Kinsella v, Kmeger, 351 U.S. 470 (1868) : Reid V. Covert, 351 U.S. 
487 (1966); and Reid V. Covert, 364 U.S. 1 ( 1 9 6 7 ) .  Everett ,  .UiIitaw JuriP- 
dirtion Over Civiltam. 1860 Duke L. J. 366. 

* I O  U.S.C. 8 849 (19E8) .  
* 3  USCMA220.11 CMR220 (1963). 
4 Id. at  225-6,11 CMR a t  225-6. 

*The opinions and eonelnsions presented herein are those of the author and 
do not neee~iarily represent the Views of The Judge Advocate General's 
School or any other go<ernmental agency. 

**Visiting Assoelate Prafenbor of Law, Duke University Law School: 
Fomer Commissioner. U.S. Court  of Militsrv Aooenls: LL.B.. Hsrvard Uni- 
w r d t i ;  member of North Carolina and Di&t bi Columbia Bars ;  Attorney. 
Durham. North Carolina, and Washington, D. C.; author,  Military Justice in 
the Armed Farces of the United States. and numerous other lees1 articles. 
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necessary implication, by the provisions of the Constitution it- 
self,"6 that among these is the right of confrontation in accord 
with the Sixth Amendment, and that the use of written interroga- 
tories Over an accused's objection deprived him of this right. As 
was noted previously, i t  w a ~  not made clear in his Sutton dissent 
whether Chief Judge Quinn would consider the presence of the 
accused himself a t  the taking of a depoaition to be a prerequisite 
for effective croas-examination.' 

After the death of Judge Brosman and his replacement by 
Judge Ferguson, another attack was launched against prosecu- 
tion use of depositions taken on written interrogatories, but in 
l'nited States v. Pavrkh,' the previous rule wss adhered to. 
However, some of the subsequent opinions of the Court of Mili- 
tary Appeals led to the observation a year ago that, "In the long 
run there may occur B substantial diminution, or even the virtual 
abolition of the written deposition in courts-martial-the very 
result so fervently advocated b -  Chief Judge Quinn in the Slitton 
case." 8 

This "virtual abolition" of the deposition taken on written inter- 
rogatories came more swiftly-and more directly-than had been 
anticipated. In Cnited States V. Jacobv? the Government had 
notified defense counsel of its intent to take certain depositions 
upon written interropataries. Defense counsel objected and urged 
that, in order ta preaerve the accused's right to confrontation, the 
witnesses should either be produced a t  the trial or their oral de- 
positions should be taken. This defense pretrial request having 
been denied, objections were unsuccessfully interposed a t  the 
trial; and, on appeal, it w a s  contended that the previous interpreta- 
tion of Article 49 by the Court of Xiiitary Appeals had produced 
a conflict xq-ith the Sixth Amendment. Judge Fergusan, writing 
for the majority, accepted the paaition of the Sutton dissent that 
servicemen are entitled to the protections of the Bill of Rights, 
except those which are expressir or by necessary implication in- 
applicable. In order to conform to the requirements of the Sixth 
Amendment, he re-interpreted Article 49 of the Code as demand- 
ing that the accused be present for the taking of any deposition 
from a prosecution witness and that he have the opportunity, 

6 I d .  at  223, 11 C X R  at 228. 
6 E\erett, The Role of  the Deposition in .MilitarV J w t i c e ,  Yil. L. R ~ T . ,  

7 7 USC11.4 331, 22 CMR 121  (19S). 
8 Elerett.  m p m m t e  6 ,  at 136. See also United States Y.  Daniels, 11 USCMA 

8 1 1  USCYA428,29CMR244 (1960).. 

hvary, 1960, p. 131 at ias. 

62,ZS CMR 276 ( 1 0 5 0 ) .  
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through counsel, to cross-examine the witness. However, the 
majority did conclude that, by reason of "the exigencies of the 
military service" and in light of the history of military deposi- 
tions, the Sixth Amendment should he construed as allowing 
courts-martial to receive in evidence oral depositions which had 
been taken with the accused present.10 

In criminal trials in federal civilian courts, there is no statutory 
authority for the prosecution to offer either written or oral de- 
positions in evidence against the accused.11 Thus, in any event, 
the use of depositions by the Government before a court-martial 
will differ from the civilian practice-this difference being justi- 
fied in Judge Ferguson's opinion by reason of the "exigencies" 
involved. Same would argue, as did the majority in Sutton, that 
them same "exigencies" justify a further departure from the 
uaual federal practice contemplated under the Sixth Amendment. 
Such further divergence from the civilian norm could consist in 
allowing the use of depositions on written interrogatories or else 
in requiring only that defense counsel be present and not that  the 
accused be there. Perhaps, though, it is just  as well to preclude 
the taking of a written deposition by the Government in all casea 
where the accused objects,'z instead of having a case-to-case 
attrition of the written interrogatory as had been expected by 
this writer a year ago. 

Under the new rule there will be considerable difficulties for the 
prosecution. Sometimes it will be difficult and expensive to ar- 
range for aceused and his counsel to go to some distant spot to 
take the deposition of an absent witness, and especially will this 
be so if the accused is in pretrial confinement.'s Occasionally it 

lOThe Court discussed especially Mattor  7 ,  United States, 156 U.S. 287 
(18951, and llotes V. United States, 178 U.S. 458 (1900). The former ease 
held admiasible testimony which witnesses, later deceased, had given a t  II 
p~ev ious  trial. The la t ter  refused to admit evidence given at a preliminary 
hearing before a United Statea Comminnioner bg B witnew who had la ter  dis- 
appeared. Compare United States Y. Eggers ,  8 USCMA 191, 11 CMR 191 
(1958).  See slso Everett, Military Justice in the Armed Forcer of the United 
States  20E-6 (1956). 

II See dissenting opinion of Judge Latimer in United States V. Jaeoby, 
supra note 9. 

l2In capital cases an accused must consent-not merely fail  t o  object-to 
introduction of B deposition by the Government. See United S t a k a  7.  Young, 
2 USCMA 470, 9 CMR 100 (1953). Apparently an aceused must object In 
order to obtain the beneflt of the J u o b y  rule. United States  V. Howell, 11 
USCMA 712,29 CMR 528 (1960). 

IS Fortunately the Armed Services have mads many efforts to reduce the 
m e  of pretrial confinement of an accused, and BO this in not so likely to be B 
problem as might have been the  e a ~ e  s t  one time. There is. however, no pro. 
riaion in military law f a r  Ideasing en acouaed on bail f rom pretr ia l  aonlne  
ment. 
baa 'IPOB 01 
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may be difficult to  arrange for the presence of an experienced 
reporter or stenographer to transcribe the oral deposition; on 
the other hand, under the previous practice the answers to written 
interrogatories could be easily written or typed in on the form 
provided. Frequently it will be easier and cheaper to transport 
the witness to the scene of trial, rather than transport the accused 
and other necessary individuals to the witness's residence, 
although obviously this choice is not available with respect to a 
recalcitrant foreign witness. Some objectives can still be ac- 
complished by the prosecution through the use of depositions. 
For instance, it often will be desirable to take the depositions of 
personnel who are in ill health, scheduled for transfer, or await- 
ing discharge from the armed services.1' 

In a previous article, this writer discussed the extent to which 
the defense could compel the prosecution to subpoena B defense 
witness to give personal testimony before a court-martial, instead 
of accepting the presentation of his testimony by a deposition.1' 
If, however, a defense deposition is to be taken, must the accused 
be alloved to be present a t  the time to suggest queations to his 
counsel? The Court of Military Appeals in Jaeoby  interprets 
Article 49 of the Code as requiring that an accused be present 
for the taking of a deposition, and, although the opinion is con- 
cerned with depositions taken a t  the request of the prosecution, 
i t  should be noted that, with one exception not here material.16 
this Article of the Code does not differentiate between depositions 
of prosecution and defense witnesses. On this basis, it might be 
reasoned that, even if the defense has initiated the request for  a 
deposition, the accuaed is entitled to be present to ask queations. 
However, the rationale of the Jaeoby opinion is that the previous 
construction of Article 49 presents a conflict with the Sixth 
Amendment. Since that Amendment requires that an accused "be 
confronted with witnesses against him," it might be argued that 
it has no relevance to evidence which the accused is tlying to 
obtain for his cause. Under this view, Article 49 could be inter- 
preted as requiring oral depositions with the accused present only 
when the prosecution has requested the deposition. The question 

14The m e  of depositions are especially important in cases where the Eon- 
ternplated discharge and emiequent loss of jurisdiction will meur prior to 
trial. 

16 Everett, mwo note 6, at 185141.  
1 0  Undw Article 49( f )  of the Uniform Code B deposition can be used by the 

defense in P capital ease, but it cannot be uaad by the proaecution in such a 
eass without eipmss consent of the amwed. 
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then would center on whether, in the particular c u e ,  the means 
provided the accused for obtaining and presenting his evidence 
were sufficient to comply with his right “to have compulsory proc- 
ess for obtaining witnesses in his favor.”l7 Unless some limita- 
tion is placed on the extent to which the accused can be present 
for obtaining depositions, there is a danger that the Government 
will be harassed by defense counsel demanding confrontation of 
even the most routine witness who may happen to be on another 
continent.18 

11. DOCUMENTARY EVIDENCE 

A. OFFICIAL RECORDS 

Just as the taking of prosecution depositions has been one 
distinguishing feature of trials before courts-martial, the heavy 
reliance on official records has been another. For instance, tradi- 
tionally absence without leave, the most prevalent military offense, 
has been proved almost exclusively by the use of official records, 
usually the morning reports of the unit from which the accused 
was absent.lQ The importance of official records in trials by court- 
martial is probably itself a reflection of the fact that  in military 
life many typee of activity are subject to official regulation and 
especially that extensive record-keeping is usually required by 
the armed services. 

In one of its earliest cases the Court of Military Appeals rec- 
ognized that  official records are admissible as  an exception to 
the hearsay rule if the officer who keeps the records, or under 
whose aupervision they are kept, “has an official duty to perform 
and he is required to know or to ascertain through customary and 
trustworthy channels of information the truth of the facts or 

17 See United States V. Thornton, 8 USCMA 446. 24 CMR 256 (1967) ,  and 
United States V. Harvey, 8 USCMA 538, 25 CMR 42 (18671. See also Everett, 
mv’a note 6, a t  136141.  

18 The action taken by the defense in United States V. DeAngelis, 3 USCMA 
283, 12 CMR 54 (18531, would aeem to sustain the inference that some defense 
counsel are willing to utilize any possible opportunities for harassing the 
Government. 

losee ,  B.o.. United States V. Masusoek 1 USCMA 32 1 CMR a2 (1851). In 
the N a w  the entries in an accused’s &ice Ieemrd used to show his un- 
wthorised absence. The morning reports mag ais0 be used to show sppre. 
hemion, elcape from oonflnement. and cireumataneea of return to militarg. 
Sea, B.0.. United States V. Simone, 5 USCMA 146, 18 CMR 272 (19551; United 
States V. Wilson, b U S C I A  3, 16 CMR a (18541. 
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events recorded.”20 Accordingly, it often becomes necessary to 
examine in detail the terms of some applicable military directive 
to determine whether the recording of certain information is 
part of the official duty of the person who prepared the record. 
For instance, in several cases it was necessary for the court to 
determine whether “apprehension” of an absentee was among 
the “CircumJtances of return” which the governing regulation re- 
quired be recorded.21 More recently, the Court commented that 
Naval directives requiring the notation in a sailor’s service record 
of the “circumstances of return” from an unauthorized absence 
did not create a duty to record everything that happened to the 
accused during his absence and that, therefore, a service record 
entry about a comiction for vagrancy during the unauthorized 
absence was inadmissible under the hearsay rule.2p Under the 
official record exception ta  the hearsay doctrine, the armed serv- 
ices have considerable opportunity to  alter the scope of the evi- 
dence admissible in a court-martial; by changes in the directives 
for record-keeping, they can enlarge or contract the official duty 
to record certain information, and this duty will govern admis- 
sibility.*8 Of course, there are several limitations on this power 
to enlarge the area of admissibility. For instance, the Govern- 
ment cannot make & case against an accused by simply requiring 
in a directive that all misconduct be recorded in some official 
record; under the Manual for Courts-Martial, official records are 
not admissible if “made principally with a view to prosecution, 
or other disciplinary or legal action.”P4 Morever, even if an 
entry in an official record surmounts the hearsay obstacle, it can 
still be challenged for materiality, competency, and relevancy.zi 
Accordingly, i t  was prejudicial error to receive in evidence that 
portion of a morning report entry which indicated that, during 
his unauthorized absence, the accused had been arrested for 

10 United Stater j.. Xasumek, 1 USCMA 32. 36, 1 CMR 32, 36 (1951). See 
SIPO par. 144b. I C P .  1951. A record made long after the event can stiil be 
admissible if the official duty includes making delayed entries. See United 
States V. Takafuji. 8 USCXA 623, 25 CYR 127 (1858) i United States V. 
Wilson, 4 U S C I A  3, 15 CHR 3 (1954).  In the Willan ease *n entry made 
many months after the event was deemed sumeient to show that the BcmSed 
had become abeent withaut i e s w  on that date. 

II United States V. Simone, 6 USCMA 146, 18 CMR 272 (1955) ; United 
States V. Kitchen. 5 USCYA 541, 18 CMR 185 (1955) : United States 7.  
Bennett, 4 USCMA 309, 15 C X R  30’3 (1964): United States Y. Castes, 2 
USCMA 625,lO CMR 123 (1’353). 

21 United States V. Hall, 10 USCPA 136. 27 CMR 210 (1869). 
2 1  See United States Y. Bennett and United Stater V. Simona, wvxa note 21. 
* A  Par. 144d. MCM, 1861, at p. 268: United Statea F. Takafujl, m v a  note 20. 
*I United States Y. Sehaible, 11 USCMA 107. 28 CMR 331 (1960).  See also 

United States V. Hall, mpra note 22. 
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burglary and convicted of petty theft, misconduct which had no 
relevancy to the charges before the court-martial.n6 

On the basis of a detailed investigation of the relevant direc- 
tives, defense counsel may be able to show that the official record 
was not prepared in accord with any official duty. Moreover, the 
type of information used in preparing the report may be question- 
able for some reason, and may bring into play some other rule 
of law. For instance, if all the information used as a basis for  
the questioned entry comes from the accused himself, i t  may be 
possible to raise abjections-either because of a failure to warn 
the accused of his rights under Article 31(b) or because of the 
corpus delicti rule.P‘ In some instances information contained 
in the official record would be inadmissible, even if a witness were 
available to testify personally to the same facts, perhaps because 
of its remote and prejudicial nature28 or because it constitutes 
opinion testimony. 

The defense counsel may wish to request a hearing outside the 
presence of the court-martial members in order to present evi- 
dence bearing on the admissibility of an official record.s8 How- 
ever, the Court of Military Appeals has emphasized that the 
matter of admissibility is entirely different from that of credi- 
bility; 80 and eo, if the official record is admitted in evidence, 
counsel may wish to lessen its weight by presenting to the court- 
martial evidence about the circumstances of its preparation, 

There is greater likelihood in military than in civilian life that  
an official record will be made of some event which may later be 
pertinent in adjudicating an accused’s guilt or innocence; thus, 
the availability of official records is greater in the armed services 
than in the civilian context illoreover, the “exigencies” of the 
armed forces, exigencies which have already been discussed in 
connection with depositions, often make i t  necessary for the 
Government to rely on documentary evidence rather than produce 
a witness to testify personally. The Court of Military Appeals 
appears to have been consistently aware of these exigencies, and 
it has admitted official records quite freelr. The limitations im- 
posed on official records have been very reasonable, and so the 

26 United States V. Sehaible, m p ~ a  note 26. 
e? C i .  United States V. Takafuji, wpra note 20. 
2s United States 7. Schaible, mpm note 26. 
ZBCf. United States V. Roland, 9 USCLlA 401, 26 CMR 181 (19%); par& 

80 United States Y.  Takaivji and United State$ V. Wilson, mpra note 20. 
1220, 141d. MCM, 1961. 
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official records exception has provided the armed farces with an 
easy route to g r i m  facie proof of nome prevalent military offenses. 

B. BL>SIXESS EXTRIES 

Since so much of the record-keeping in the armed forces is done 
pursuant to specific direetivea and on official government forms, 
rather than merely in "the regular course'' of business, it is often 
unnecessary to resort to the business entries exception to the 
hearsay rule. However, where the record-keeping is not done 
pursuant ta any specific regulation, this exception may be useful. 
Of course, many limitations on admissibility are common to busi- 
ness entries and to official documents; a L  thus, a business entry 
cannot be used in evidence if i t  constitutes an "opinion," if i t  has 
been prepared fa r  purposes of a criminal prosecution, or if i t  is 
irrelevant, immaterial, or otherwise incompetent. 

The liberality of the Court of Military Appeals towards busi- 
ness entries is vividly displayed in United States Y. Villmenor,3* 
where the Government offered in evidence an envelope on which 
the accused had marked the amount of money that he had placed 
inside. This money had been collected by him for an Air Force ac- 
tivity to which he was assigned and had then been put in a safe, but 
when the safe was opened on the following day, the accused 
was absent, and the envelope contained substantially less money 
than had been indicated by his notation thereon. According to 
the Court, the writing on the envelope qualified as a memorandum 
of an act done by the amused, and, having been "made in the 
regular course of his 'business' " to collect the funds of the Air 
Force activity, the memorandum was admissible as a business 
entry.13 Noreaver, even though prepared by the accused, this 
entry constituted part of the corroboration required for admiasion 
of the accused's confession to larceny of the manes. 

In United States \,. Grosso 8 4  a witness testified that he had 
searched the records of the Navy Exchange and had found no 

31 Par. 144d. YCM, 1961. Cf. Umted State3 V. Takafuii, mpia note 20; par. 

32 6 USCXA 3, 10 C I R  120 (1056).  
3 3  The Court also rejected contentions that the memorandum W ~ S  too frag- 

mentary l a  he adminaible a i  a businesa entry. Consider also the dictum in 
Unlted States Y Saliey. 7 CSCMA 606, 606, 23 CMR 67, 68 (18571, indicating 
that Some hospital data might be admissible under the business entry exeep- 
tian t o  the hearsay rule. 

34 0 CSCMA 110, 26 CMR 358 (18E8). Thin ease concerns the manner of 
PmTing that certain entries do not exist in deaignated business records. The 

96 *oo ,**OB 

1220, I C P .  1051. 
31 Par l d d d  . . . . . ..., 

1220, I C P .  1051. 
32 6 USCXA 3, 10 C I R  120 (1056).  
3 3  The Court also rejected contentions that the memorandum W ~ S  too frag- 

mentary l a  he adminaible a i  a businesa entry. Consider also the dictum in 
Unlted States Y Saliey. 7 CSCMA 606, 606, 23 CMR 67, 68 (18571, indicating 
that Some hospital data might be admissible under the business entry exeep- 
tian t o  the hearsay rule. 

34 0 CSCMA 110, 26 CMR 358 (18E8). Thin ease concerns the manner of 
PmTing that certain entries do not exist in deaignated business records. The 
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record that defendant had purchased certain items he was charged 
with stealing. The Court of Military Appeals found reception of 
this evidence to be proper as an exception to the hearsay rule 
and held that it did not violate the best evidence rule. One passage 
in the opinion might be taken to indicate that a business entry 
was not admissible if the maker thereof had lacked personal 
knowledge of the transaction However, i t  seems 
doubtful that  the Court intended to repudiate the contrary im- 
plication of the Manual for Courts-Martial on this point.86 

C. FINGERPRINT CERTIFICATES 

The Manual for Courts-Martial authorizes the introduction in 
evidence of a certificate of fingerprint comparison, which states 
that  a duly qualified fingerprint expert has examined the finger- 
prints attached to the certif icateusually those of the accused- 
and has found that they are those of a named person whose 
fingerprints are on file in Washington.3' In this way the accused's 
identity can be established, which may be important in deter- 
mining whether he is subject to military jurisdiction or whether 
he has committed some such offense as fraudulent enlistment, 
The author is not aware of any civilian jurisdiction where, in a 
criminal case, a court would consider a similar certificate over 
defense objection. Clearly a court that  received this certificate 
in evidence has admitted an expert's opinion in evidence without 
opportunity for confrontation of the witness or for questioning 
88 to his qualifications. Because of the repeated emphasis by the 
Court of Military Appeals on assimilating military justice to 
civilian practice as  much as  possible, it might have been antici- 

~ l ~ n ~ a l  contains a provision for  a certificate showing that designated official 
records do not contain certain information. Para. 143a(2), 143k(2) ( f ) .  Like 
the fingerprint certificates diacussed later in this article, these certificstes that 
no record exists might be svbjfft to attack, but would probably be upheld 
by B majority of the Court. 
ss"Twa related rules of evidence are actually involved in the accused's elaim 

of error. One concerns entries made in the regular eoul(8e of business a8 an 
exception to the hearsay rule which excludes evidenes not baaed on the wit- 
ness% perlDnsi knowledge or observation. The other in  that the best evidence 
of the of B writmg is the wntmg itself. Xeither rule appher, how- rerizEz;xnfy;: ;,;~:;~,t," ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ , ~ h ~  -;;;g;Aa;; 
53041, 26 CJlR at 36C-61. (Emphasis supplied.) 

31Pg~ .  14% of  the Manna1 atates: "All other circumntaneea of making of 
the writing or record, including lack of personal knowledge by the entrant 
or mskei,  may be shown to affect its weight, but such circumstances ahall 
not affect ita admissibility." 

*eo 481OB 97 
81 Par. 143a(2). MCM, 1951, at P .  259. 
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pated that the use of these certificates would have been severely 
questioned. However, when this was first considered by the Court, 
ail three Judges agreed that the Manual authorization for their 
use was valid.88 

The Court's position on this appears to be supportable. Al- 
though comparison of fingerprints will involve some expertise, 
the likelihood of divergence of opinion among qualified experts 
as  to whether two sets of prints a re  the same would appear t o  
be very small, and the comparison would Seem to be a routine 
observation.a8 Probably the amount of "opinion" involved would 
be considerably less than, for example, that involved in some of 
the information from hospital records which might be admissible 
under the business entries exception ta hearaay. Since even the 
Jacoby case makes a bow to military "exigencies," authorization 
of the fingerprint certificate appears a reasonable means to  avoid 
the delay and expense involved in producing experts to testify an 
relatively incontrovertible and indisputable matters. 

111. JUDICIAL KOTICE AND PRESUMPTIONS 

No evidence need be produced as to matters judicially noticed 
by a court-martial: 41 therefore, the burden of producing evidence 
may be greatly affected by the scape af judicial notice. From the 
very outset, the Court of Yilitary Appeals has allowed a wide 

38 United States V. Tasior, 4 USCXA 232, 15 CMR 232 (1954); United 
States 7.  White, 3 USCMA 666, 14 C3lR 84 (1954). 

8BAt least this would seem true asnuming that, a i  is generally true when 
finzerormt comransans are used before courts-rnartisl. the examiner has two 

_.__..._.......j...,... ..____. _. 
"In his e o n e u ~ n n s  opinion in United States V. Lavett, 7 USCMIA 704, 23 
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scope for such notice. For instance, in United States v. MoCrery," 
Judge Brosman concurred in upholding a conviction of desertion 
because of facts which he considered subject to judicial notice, 
such as the fact that  accused's absence commenced a t  a staging 
area for overseas shipment to Korea during the Korean War. 
Other matters that  have been judicially noticed include these: 
that the purpose of a "pipeline" company from which accused 
absented himself was to process replacements for duty in Korea: '8 

that  medical men are always attached to units such as  machine 
gun platoons when those units are going into combat; that  the 
Army maintained a rotation program for its troops in Korea and 
that the average tour of duty there varied a t  different periods 
during hostilities and with the type and location of the service 
rendered; and that "cold war" conditions presently exist be. 
tween the United States and Russia.'B 

On several occasions Chief Judge Quinn indicated his unwill- 
ingness for the court-martial to take judicial notice of certain 
facts," which Judges Latimer and Brosman thought could be 
noticed. One suspects that Judge Ferguson sides more with the 
Chief Judge.'& Where, however, a defense counsel is urging that 
judicial notice should be taken of certain defects in the court- 
martial's proceeding which are not directly apparent from the 
record of trial, the Court, as  now constituted, appears quite willing 
to apply judicial notice.'g 

Insofar as judicial notice is used to broaden appellate review 
of claims that an accused's rights have been violated, one can 
easily perceive that the results accord with the Court's general 
policy to strike at injustice in courts-martial irrespective of 

41 1 USCMA 1,1 CMR 1 (1951). 
43 United States V. Uchihara, 1 USCMA 123, 2 CMR 29 (1952). According 

to Judge Brosman's opmian, concurred in by Judge Latimer, it is not necessary 
that the fact judicially noticed be "generally notorious; it is enough if it i s  
notorious in the military 8ervice." 1 USCMA at 127, 2 CMR at 53. 

14 United States V. Cook. 2 USCMA 223.8 CMR 23 (1953). 
I I  United States v Jester, 4 USCMA 660,16 ChlR 234 (1954). 
4 6  United States 5.. French, 10 USC3lA 111, 27 CMR 245 (1959). 
4 7  See United States V. Uehihars, mwo note 43: United States V. Wlliiamn. 

6 USCMA 243,  19 CMR 369 (1955). Ci. United States Y. McCrary, 8xpm 
note 62. 
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procedural niceties.6o Since many accused are represented by 
appointed counsel, it is probably appropriate, and in accord with 
congressional intent, fa r  the Court to be somewhat paternalistic 
in this regard. The wide expansion of judicial notice at  the 
trial level accords with the "exigencies" of the military services, 
which make it especially undesirable to view trial by court- 
martial as merely a game, and which call for eliminating the 
expense and waste of time involved in proving obvious matters 
that  cannot be disputed.<> 

To the extent that  a material fact may be presumed, the need 
for evidence thereof is reduced or eliminated. The word "pre- 
sumption" is often used by judges and lawyers in three different 
senses: 62 (1) a conclusive presumption, which is really a rule 
of substantive law; (2 )  a rebuttable presumption, a fact which 
the trier of fact m w t  find unless evidence to the contrary is 
produced; and ( 3 )  an inference, which the jury is free to draw 
or not draw. Professor Thayer and many other scholars have 
urged that "presumption" should be used only in the second 
sense:8 but the Manual for Courts-Martial uses the term primarily 
to refer to a permissible inference.s4 A number of cases considered 
by the Court of Military Appeals have involved contentions that, 
by using the word "presumption" in an instruction to the court- 
martial, the law officer had misled court members into an 
erroneous belief that  they were under a duty to reach certain 
conclusions, unless the accused presented evidence to the con- 
trary.66 Among the permissible inferences which may be especially 
important, and which the Court of Military Appeals has allowed, 
are these: larceny inferred from unexplained exclusive possession 

IOUnited States V. Ferguson, 6 USCMA 68, 17 CMR 68 (19541, is a g w d  
example. For exampler of the Court'a relatively liberal view coneerning 
waiver res Tedrow, Digest-Annotated and Digested Opinions, U.S. Court of 
Military Appeala 184-86 (1959). 

II It IS not unusual for the trial counsel representing the Government to be 
young, inexperienced, and overworked: and eo he may by oversight fail to 

an obvious fact. Oeeasionally judicial notice can s a l v a g ~  the situation. 
12 See United States Y. Blesak, 3 USCMA 714. 710, 14 CllR 132, 137 (1054). 
63 See 3 USCMA at 720. 14 CMR a t  138. 
64Par. 1384 MCY, 1861. However, the Manual makes it clear that the 

"presumption of sanity" is a rebuttable prelumption. 
15 See, o.g., United Stater V. Janea, 10 USCMA 122, 27 CMR 106 (1058) 

(intending natural and probable eonsequenced ; United States Y. Miller, 
8 USCMA 33. 23 CMR 257 ( 1 0 6 7 )  (intending natural and probable come- 
~ueneea): United States V. Crowell, 8 USCMA 43, 25 CMR 306 (1958) (failure 
to aeeount); United Stater Y. Ball, 8 USChlA 26, 23 CMR 240 (1067) (oielu- 
sive possession af recently stolen property); United Stater Y. Bienak. 3 
USCMA 714, 14 CMR 132 (1054) (sanity).  See a180 United Staton 1. Simp. 
son, 10 U S C I A  543, 28 CMR 100 (1059) (dirapprwing reference in the law 

IM *oo ,1118 

officer's inatructions to prim facie proof). 



LAW OF MILITARY EVIDENCE 
of recently stolen property; 66 embeszlement inferred from failure 
of custodian to account for or deliver entrusted property;67 that 
one intends the natural and probable consequences of an a d  
intentionally committed by him; that anyone is sane; ID and 
that official duties are regularly performed.60 

Paragraph 164a of the Manual for Courts-Martial provides that, 
if an unauthorized absence "is much prolonged and there is no 
satisfactory explanation of it, the court will be justified in in- 
ferring from that alone an intent to remain absent permanently." 
In  some of its early canes the Court seemed to subscribe to this 
principle.61 Later, however, in United States v. Cotheme2 it held 
that this Manual provision was invalid by reason of conflict with 
the Uniform Code, since, as  viewed by the Court and when in- 
corporated in a law officer's instructions, i t  tended to equate any 
prolonged absence to an absence with intent to remain away 
permanently. An instruction, that  a prolonged period of absence 
may be a circumstance, among others, from which intent to re- 
main away permanently may be inferred, is permissible.ns 

In Cothern, which involved a seventeen day unauthorized ab. 
sence, there was no basis far the law officer's instructing the 
court members that "much prolonged absence" without explana- 
tion could justify an inference of desertion, and the reversal of 
the conviction there may have been justifiable. However, the 
majority's general repudiation of the apparently well entrenched 
inference from lengthy, unexplained absence does not seem nec- 
essary. Instances can certainly be imagined where the length of 
the absence would justify any reasonable man in finding beyond 
all reasonable doubt that  the accused had intended to remain 
away permanently. 

$0 United States V. Ball, %pro note 65; United States 7 ,  Hairaton, 9 USCMA 
654, 26 CMR 384 (1058) ; )Ut d. United States 7.  Boultinghouae, 11 USCMA 
721, 29 CMR 637 (1960) (dealing with inabihty t o  explain became of 
--"e~;o> " ~.", . 

17 United States V. Crawell, mpra note 56. 
5s United States Y. Miller and United States V. Jones, mpla note 6 5 .  
68 This is initially B rebuttable presumption; but after rebutting evidence 

has been produced, there remaim an inference of sanity. United States V. 
Biessk. =pro note 52; United States V. Johnson, 3 USCMA 726, 14 CMR 143 
1,966, ~....,. 

10 United States 7.  Bennett, 4 USCMA 300,lfi  CMR 309 (1954). 
61 See the concurring Opinion of Judge Latimer in United States V. Cothern, 

8 USCMA 168,23 CMR 382 (1967). 
ens USCMA 168, 23 CMR 582 (1057). Sea also United States V. Soecio 

8 USCMA 417, 14 CMR 287 (1957). which ala0 involved emme other interest: 
ing problems. 

68 United Statea V. Farria, 9 USCMA 490, 26 CMR 279 (1058), 
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Fortunately there are some helpful by-products of the Court's 
position in Cothem. For one thing there will be no need for 
case-by-case determination of the length of time before an 
absence becomes "much prolonged." Moreover, trial counsel will 
now have added incentive to search for available evidence in con- 
nection with desertion charges where a lengthy absence is 
involved." 

One of the most important "presumptions" is that  of the regu- 
larity of performance of official duties; indeed, this "presumption" 
is a foundation for admitting official recorda in evidence as  ~n 
exception to the hearsay rule.6b According to the Manual for 
Courts-Martial, there is only a "justifiable inference" that official 
duties are properly performed.e6 Yet, as early as United States 
Y. Masusack, Judge Latimer, discussing the "legal presumption 
of regularity in the conduct of governmental affairs," wrote for 
a unanimous Court: 

In the abrenee of a showing to the contrary, this court must pi~liume 
t ha t  the Army and its officials esrry out their  administrative affaire in 
accordance with regulations and tha t  morning reports reaeh the level of 
other official doeumen t r .~~  

In United States v. Taylor," a similar remark is made about 
"a rebuttable presumption" of regularity, and Mamsock is cited 
approvingly. Then, in L'nnited States v. Bennett;$ both of these 
cases, along with the Manual, are cited fa r  the proposition that, 
"In light of the presumption of regularity, we believe the court- 
martial could reasonably have inferred that on November 12, 
1962, an effort was made to distribute to the accused a copy of 
special orders . , . . " As matters stand, it is unclear whether 
the "presumption" of regularity is only a permissible inference. 
Moreover, if the presumption of regularity is more than an in- 
ference, does i t  vanish completely when rebutting evidence is 

6 4  In this eonneetion consider the criticism hy the Court of tr ial  counsel's 
preparation in United States V. Wilson, 4 USCMA 3, 16 CMR 8 (1964).  Ci. 
United Staten V. Kitchen, 5 USCMA 541, 18 CMR 156 (1965).  The trial  
counsel ia 81m eiven added incentive tc m e m w  his caw br the Court's r e  . .  
ject lm of B p r o b e d  presumption tha t  an aeeuaed'a vnautdorized abmnc- 
once shown to have begun-will be presumed t o  have continued through the 
date alleged for the termination of the absence. United States V. Loveil. 
7 U S C P A  445, 22 CMR 235 (1966). Thie decision could hardly be considered 
an undue burden since, 8 s  a practical mat ter ,  i t  will require only t ha t  tr ial  
counsel introduce in evidence two morning report extracts, instead of only one. 

66 Cf. United States  Y. Maauaoek, 1 USCMA 31.1 CMR 32 (1951). 
66 Par. 138a. MCM. 1951. 
6 7 1  USCMA 32, 86, 1 CMR 82, 86 (1951). (Emphnaia mpplied.) 
B B  2 USCMA 389.391.9 CMR 19, 21 (1963). 
4 USCMA 309, 313.15 ChlR 309,313 (1954). (Emphasis supplied.) 
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offered, or in that event does i t  still retain some weight as  the 
basis for an inference? ' 0  

The presumptions which the Court of Military Appeals have 
upheld ha\w been a major convenience ta the Government in the 
proof of its cases before courts-martial. However, this is no 
ground for criticism since there is ample authority that the 
relative convenience to the parties, along with other factors, can 
be considered in creating presumptions or allocating the burden 
of producing evidence." Indeed, under our adversary system, and 
with an accused protected by the privilege against self-incrimina- 
tion, the failure to give suitable latitude for a court under certain 
circumstances to draw adverse inferences from an accused's 
failure to produce evidence might piace an overwhelming burden 
on the prosecution. For the most part, the results reached by the 
Court of Military Appeals in connection with presumptions have 
represented a satisfactory balancing of the Government's interests 
and those of the accused. 

IV. EVIDENCE OBTAINED FRON AN ACCUSED PERSON 

A. ARTICLE S1 

The privilege against self-incrimination, granted in the Fifth 
Amendment to the United States Constitution and in similar pro- 
visions of most state constitutions, is not so universally acclaimed 
as  some Americans may believe. In many foreign countries this 
privilege is not recognized a t  all, and some of our OM jurists 
have conceded that fair  trials can be accorded without assuring 
the accused a right to remain Even in this country a 
few dissenters have recently suggested that the privilege against 
self-incrimination might merit overhauling.78 

70 In United States Y .  Biessk. m v a  note 52, it was held that, although the 
presumption of sanity i s  a, rebuttable presumption and not merely L justifiable 
inference, after rebutting widenee i s  introduced it stili has weight 8 8  B 
iurtifiable infeIenee and the court  members may be instructed bs the law 
officer that they are free to consider this inferen& of sanity. 

71 See, e u., Morriion V. California, 291 U.S. 82 (1934),  quoted by the Court 
in United Ststen Y .  Gohagen, 2 USCMA 17.5, 7 C P R  51 (1953),  and United 
States V. Blsu, 5 USCMA 232, 17 CMR 232 (1954).  and by Judge Latimer's 
diasent in United States V. Loveil. 7 USCIIA 445, 22 CMR 235 (1956).  

U.S. 319 (1837),  and Adamaon V. California, 332 U.S. 46 (1947).  Apparently 
the privilege against seif.incrimination is not o m  of the safeguards which 
was obtained for American service personnel under the NATO Status of 
Forepa Treaty. See Everett, hhlitary Jvstiee in the Armed Foreea af the 
United States 43 (1956). 
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7s cf. ~ ~ i ~ i ~ ~  v, yew h s e y ,  211 U.S. 78 ( i m ) ,  ~~k~ ". Connecticut. a02 

78 Mayers, Shall We Amend the Fifth Amendment? (1959). 
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However, Congress, in enacting the Uniform Code of Military 

Justice, and the Court of Military Appeals, in applying and inter- 
preting it, have for the most part appeared determined to  expand, 
rather than contract, the privilege against self-incrimination. 
Article 31 of the Code,?' in addition to prohibiting self-incrimina- 
tion, dictates that:  

No person subject to  this code nhail interrogate, or request any state- 
ment  from, an accused or a person suipeeted of an offense without Rrst 
informing him of the nature of the aeeusatmn and advising him tha t  he 
does not have to make any statement regarding the offense of which he 
is  accused or nuapeeted and tha t  any statement made by him may be used 
8s evidence against  him in a tr ial  by court-martial. 

Any "statement" obtained in violation of the warning require- 
ment or by coercion is inadmissible in evidence.76 The purpose of 
this warning requirement is to counteract any coercion to con- 
fess that  might be implicit in military life.76 

As the Court of Military Appeal8 has noted, Article 31 has a 
broader scope than does the Fifth Amendment? and it embraces 
more than a right ta decline to make any incriminating state- 
ment.r8 Of course, where there is B duty to speak or furnish 
evidence, Article 31 is not applicable." 

B. WHO MUST WARN A SUSPECT LWDER ARTICLE Sl? 

Article 31(b), as quoted above, appears to  require a warning 
only when a suspect is  interrogated by a "person subject to" the 
Uniform Code.l' Hwever ,  the Court of Military Appeals inter- 
preted the provisions of the Manual ior Courts-Nartial to cover 
persona not subject to the Code who were interrogating or re- 
questing a statement in furtherance of any official military in- 
vestigation.81 Moreover, if anyone subject to the Code utilizes 
the services of another person not subject thereto "as an instru- 

7 4  10 U.S.C. $831 (1958) ,  
~ 6 ~ C Y J , a r t . S l ( d ) , 1 0 U . S . C . B 8 3 1 ( d )  (1868). 
7 6  United States  V. Aranwn, 8 USCPA 6 2 5 , 2 6  CXR 28 (1867). See Everett, 

Xi i i tary Jvr t iee  in the Armed of the United States 75-81 (1856). 
7 7  United States V. Muapire, 9 USCXA 61, 26 CYR 328 (1858).  
7s United States  V. Heaney, 8 USCMA 6, 26 CMR 268 ( 1 8 6 8 ) ;  United States 

V. Williams, 2 USCMA 480.8 CMR 60 (1953). 
TDCf. United States V. Haakina, 11 USCMA 365, 29 CMR 181 (1960); 

United States  V. Howard, 6 USCYA 186, 11 CJlR 186 (1954). 
1 0  Thie category af pereons has been recently narrowed by the Supreme 

Court, 8% is diacuased extensively in Everett, Military Jwkdiation Ovsr 
Civilians, 1860 Duke L. J. 366. 

81 United States Y. Orisham, 4 USCMA S84,IB CMR 268 (1864), 
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ment for eliciting disclosures without warning,” the Court has 
indicated that Article 31 would nonetheless be applicable.8s 

What is an official military investigation wherein any inter- 
ragatar must give the Article 31(b) warning? In an airman’s 
trial by court-martial for robbery, a Texaa civilian policeman who 
had arrested the accused on the complaint of his victim testified 
about statements made to him by the accused. The Court of 
Military Appeals ruled that this policeman had not been acting 
for  the military; and therefore he was under no duty to give any 
warning.88 In United States v. Holder 8‘ the accused’s statement 
had been made to an FBI  agent, who had apprehended him as a 
deserter. Noting that a number of civil officials have authority 
to apprehend the Court, over Judge Ferguson’s dis- 
sent, ruled that the accused’s statements were admissible in evi- 
dence despite the absence of an Article 31 warning “unless prior 
to the arrest, the Army interjected itself into the apprehension 
or in some way assumed direotion and control of this agent out- 
side the normal passing of information to the Bureau.”8e Since 
the basic purprxe of Article 31 was to counteract any subtle 
pressures to confess that might be inherent in the military life, 
and since the FBI agent was not aided by such pressures, the 
Holder case did not present the evil that  led to the passage of 
Article 31. Accordingly, the Court was justified in adopting an 
interpretation of the Code and Manual that  would not necessitate 
the giving of an Article SI warning under these circumstances. 

In United States v. Gibs0n,8~ the Court passed on the admis- 
sibility of an incriminating statement made by the accused to an 
undercover agent who had been cooperating with military in- 
vestigators but was the accused’s fellow prisoner. For obvious 
reasons the obtaining of the accused’s verbal confession had not 
been preceded by any warning of his right to silence, but i t  is 
equally obvious that there was no subtle or implicit coercion to 
confess, as there might be in the case of a serviceman being inter- 
rogated by his superior officer or by a military investigator. 

82 Id.  at 686. 16 CMR at 270. 
88 United States v. Dial, 9 USCMA 700, 26 O I R  480 (1968). Texas is the 

only American e i d i a n  jurisdiction which requires that an seeuaed be warned 
before he is interrogated. The Court  of Militam Appeals eonsidered that 
chaos would remit if it attempted to take the vaming atate rules of evidence 
into aeeount in d i n g  on admissibilib in eourts-martial. 

81 10 USCMA 448, 25 CMR 14 (1959).  
81 See UCMJ, art. 5.10 U.S.C. 8 SO8 (1956). 
I( 10 USCMA a t  451,2S CMR a t  17. 
873 USCMA 746, 14 CMR 164 (1864). The opinions in this CBW Prmide 

some excellent haekpreund for interpreting Article SI. 
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Indeed, a more voluntary statement by an accused could hardly 
be conceived than the one that had been made to this undercover 
operative. Chief Judge Quinn and Judge Brosman took the posi- 
tion that, in light of the intent of Article 31(b) ,  no statutory 
warning was required here; Judge Latimer criticized their inter- 
pretation as "judicial legislation." Whether this criticism is 
correct, it is apparent that  Judge Latimer's interpretation would 
have handcuffed the use of undercover agents and informers, one 
of the most effective means of detection. 

A much more recent case is United States v. Sollder.8~ which 
concerned an accused who had attempted to sell a stolen accordion 
in a local music store. By chance, the store was being operated 
by a naval officer in civilian attire, whose military status ap. 
parently was not known to the accused and who asked several 
questions designed to elicit incriminating admissions. Judge 
Ferguson, writing the opinion of the Court but without any 
citation of the Gibson case, concluded that Article 31(bJ did 
apply and that a warning was required. Chief Judge Quinn 
concurred, although he cited Gibson for the proposition that, 
"There are some situations to which Article 31 does not apply, 
even though the participants are persons subject to  the Uniform 
Code." 89 Judge Latimer also accepted the applieability of the 
warning requirement.0o 

Apparently the Court did not intend to overruie the Gibson 
case, but it is hard to reconcile the results in the two cases. More- 
over, there seems little basis for including Souder within the pro- 
tection of Article 31(b) since there was no pressure of any sort 
for him to confess, no influence of military rank; instead he ap- 
parently thought that  he was dealing with a civilian businessman. 
IS not the purpose of Article 31 best served by considering how 
the situation appeared to the accused at  the time of his statement? 

88 11 ESChlA 39, 28 CMR 283 (1939). 
m i d .  at  61, 28 CMR at 283. The Chief Judge also cited United States 1. 

Dsndaneau, 1 USCXA 462. 18 CMR 86 (19551, for this Bame propoaition. 
There the aeeured's statements t o  his squadron commander were deemed not 
subject t o  the warning requirement of Article 31(b1 : yet the ehanee of d t l e  
D ~ ~ S Y I D I  to confess appears to have been much greater than was the $are in 
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C. WHO IS ENTITLED TO A WARNING? 

In  United States v. Wilson" a military police sergeant went to 
an area where a shooting had reportedly occurred, and, approach- 
ing a group of soliders standing around there, asked who had done 
the shooting. Two men responded that they had "shot at the 
man." When these admissions were offered a t  their trial for 
premeditated murder, they objected to  the admissibility of their 
statements under Article 31 because they were not preceded by 
a warning of the right to remain silent. Judge Brosman and Chief 
Judge Quinn concluded that, although these men had not been 
"accused" and under previous law would not have had any right 
to a warning, they should be considered "suspects" under Article 
31 (b) of the Unifcrm Code. 

In United Statds Y. Haskins,B2 the Court of Military Appeals 
considered the cade of an airman convicted of twenty specifica- 
tions of larceny, who had been in charge of the Air Force Aid 
Society office a t  his base in Georgia, but had been removed from 
this post and placed in confinement because of suspicions that 
he had misappropriated certain funds from the base theater, where 
he worked in off-duty hours. A lieutenant, who was in charge 
of the Air Farce Aid Society Fund, had the accused brought from 
the stockade for an interview about certain missing ledger cards. 
The interview van not prefaced by an Article 31 warning, and, 
in the course thereof, the accused at  the officer's request produced 
the missing cards. The majority opinion concedes that under 
the circumstances "mme doubt" might arise 88 to whether ac- 
cused had misappropriated funds from the Air Society Fund, 
but addi:  

But that 18 not the aart a i  suspicion which Congress had in mind when 
it enacted Article 31, for  it provides that the interragatar must inform 
m e  suspected of an offense of the nature of the seeusation. The nuspieion 
must have eryntallized to such an extent that B general aeeuation of some 
recognizable mime can be framed. Here it had not, and, therefore, it was 
impossible t o  apprise the BeCUsed of the nature of the aharge.Q8 

On this point Judge Ferguson's dissent seems to have the better 
of the argument, for most persons, upon learning that an accused 
had been confined on suspicion of stealing certain funds to which 
he had access and that certain vital documents concerning a 
different fund over which he had custody were inexplicably miss. 

II 2 L'SCMA 248,8 CMR 48 (1063).  
81 11 USCMA 363.29 CMR 181 ( 1 9 6 0 ) .  
08 Id.  at 369, 20 ChlR at 186. 
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ing, would strongly have suspected that he had embezzled some 
of the funds with which he was entrusted. At the least, the em- 
phasis here seems different from that of the Wilson case, and the 
Court may be moving closer to the English practice, under which 
a policeman is required to "caution" a suspect only after his sus- 
picions have definitely crystallized and he is ready to prefer 
charges against the susped.84 

In  Haskins the majority is on safer ground when it states that  
the accused was under a duty to produce the missing ledger cards 
belonging to the Government of which he was custodian. Thus 
he was not entitled to a warning that he could permissibly decline 
to do what, in fact, he could have been lawfully ordered to do.05 
Judge Ferguson argued that any duty to produce the records 
had been terminated when the accused was relieved of his duties 
as custodian; he reasoned that the duty to account for documents 
ends when possession ends, and that possession of the ledger cards 
ended when the accused's responsibility wa8 terminated. In this 
regard, perhaps it could be contended that possession of the ledger 
cards was still in Haskins, as he was the only one who knew 
where they were hidden?' 

In United States v. V a i l ~  the accused had been apprehended 
in the course of committing larceny of certain government prop- 
erty. At the time the provost marshal, who was participating 
in the apprehension, asked the accused to show him where he 
had put certain stolen property. When the evidence obtained by 
means of the accused's answer was offered in evidence, his counsel 
objected on the grounds that it had been obtained without any 
warning in violation of Article 31(b).  Where the statement 

94 With reference to the English practice, see Judge Brosman'a concurring 
opinion in United State8 v Gibson, 3 USCMA 746.  764, 14 CMR 164, 172 
118541, The mesent writer diseurred the Endish maetiee with some rsnkinz 

(1911). and Dsvis s. United States, 328 U.S. 682 (1846). both of whieh in. 
volved custodians of docummta. 

8s custodian. 
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follows so closely upon the offense and apprehension, the Court, 
with Judge Ferguson dissenting, reasoned that there is no require- 
ment to warn the accused under Article 31 (b) , Chief Judge Quinn 
correctly points out that, under such circumstances, an accused 
will be aware of what offense he is suspected, as  well as that  
whatever he says may be used as evidence against him. However, 
the Chief Judge does not discuss whether the accused will know 
that he has a right to remain siient. And, so f a r  as  can be 
inferred from the wording of Article 31, an accused’s right to 
remain silent is just  as applicable when he is caught in the 
perpetration of the crime and questioned immediately as  a t  any 
other time. Perhaps the reference in Articie 31(b) to interroga- 
tion or requesting a statement was designed to suggest a formal 
sort of interrogation, but any such interpretation can hardly be 
reconciled with the Wilson case 

D. WHAT IS A STATEMENT? 

The Court of Xilitary Appeals quickly recognized that, under 
some circumstances, an accused’s actions can speak louder, and 
be more incriminating, than his words. Accordingly, the Court 
applied the Uniform Code’s warning requirement to various types 
of non-verbal admissions and included these admissions within 
the term “statement,” as it appears in Article 31 ( b ) .  For in- 
stance, in LSnited States V. Teylor,DB it was held that a suspect 
should not, without receipt of warning, have been asked to point 
out his clothing to investigators who were inquiring into his 
possible possession of marijuana. In United States v. Nowling.” 
it was ruled a violation of Article 31(b) for an air policeman to 
require an airman to produce his pass when he strongly suspected 
that the airman’s own pass had been “pulled,” and that any pass 
in the airman’s possession was unauthorized. In that case, how- 
ever, the Court did emphasize that it did not hold “that every 
routine or administrative check by an air  policeman of a service- 
man’s paas or identification card must first be preceded by an 
Article 31 warning.” loo 

As the Manual for Courts-Martial recognizes, silence in the face 
of an accusation may sometimes be construed as an admission of 

985 USCMA 178, 11 CMR 178 (1950; aeowd. United Ststea V. Willisma, 
10 USCMA 575, 28 CMR 144 (1969); United States ‘i. Holmes, 6 USCMA 151, 
19 CMR 271 (1955). But sea United States V. Morae, 9 USCMA 799, 27 CMR 
67 (1958). 

SB S USCMA 100,25 CMR 362 (1958). 
100 I d .  at 103.15 CMR a t  365. 
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guilt.'OL However, if military investigators could use in evidence 
the silence of an accused who, in the exercise of his right under 
Article 31(b) ,  has chosen not ta give a statement, his rights 
under Article 31(b) could be undercut. Accordingly, the Govern- 
ment is not allowed to present evidence that an accused, pursuant 
to Article 31, had refused to answer questions.10' Quite frequently 
evidence-for example, evidence of prior miscanduct-can be 
brought out by cross-examination of an accused when it  could 
not have been independently offered by the prosecution, If an 
accused takes the stand, can he be cross-examined about his 
failure to  make a statement before trial as a means of showing 
that his trial testimony is a recent fabrication? There is con- 
siderable authority to the but the Supreme Court's 
decision in Grunewald v. L'nited States'o' probably sounds the 
death-knell for such crass-examination in either federal civilian 
courts or in courts-martial.'0j 

When a suspect is asked to consent to a search and seizure, does 
the warning requirement of Article 31 (b) have any applicability? 
In U d t e d  States v. Insani.'O6 the Court recognized that, "Consent 
ta a seareh is by iteelf in no xs-ay incriminating. I t  relates only 
to the preliminary question of the lawfulness of the search."'@' 
I t  would be a distortion of Article 31(b) to apply i t  to a request 
for consent to search since such consent could hardly be deemed 
B "statement regarding" the offense. However relevant i t  may 
be to admissibility of evidence, the granting of consent to search 
cannot in any way be used by the court members, the triers 
of fact, tu aid in inferring guilt. Indeed, the granting of a con- 
sent to search, if it could be deemed to have any relevance to 
guilt or innocence, would seem ta imply a confidence of the suspect 
in hia innocence and so would be the  opposite of incriminatory. 
Although Article 31 (b)  gives a protection tha t  extends beyond 

lox Par. 1406. MCM, 1851, at p.  251. See also United Staten V. Armstrong, 

lOZ United States V. Kowert, 7 DSCMA 678,23 CMR 142 (1957). 
l a8  See United States V. Sims, 5 USCMA 115, 17 CXR 115 (18541, and eases 

cited theran. See also Everett, Xihtary Justice in the Armed Forces of the 
United States 86 (1956). 

4 USCMA 248, 15 CMR 248 (1854). 

lO4313U.S.881 (18571. 

lox Par. 1406. MCM, 1851, at p.  251. See also United Staten V. Armstrong, 

lOZ TInitad States V. Kowert, 7 DSCMA 678,23 CMR 142 (1957). 
States V. Sims, 5 USCMA 115, 17 CXR 115 (18541, and eases 

cited theran. See also Everett, Xihtary Justice in the Armed Forces of the 
United States 86 (1956). 

4 USCMA 248, 15 CMR 248 (1854). 

lO4313U.S.881 (18571. 

wovid adopt the Supreme Courr'a View. 
106 10 USCMA 518.28 CMR 85 (1858) 
1 0 7  I d .  at 621,28 CMR at 87. 
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the scope of the privilege against self-incriminatian,'0' its purpose 
does not require an interpretation that requests for consent io 
search must be preceded by a warning to an accused of his right 
to remain silent. 

E .  HANDWRITING AND VOICE EXEMPLARS 

The Manual for Courts-Martial states that  a suspect may be re- 
quired "to make a sample of his handwriting" or "to utter words 
for the purpcse of voice identification.""@ This provision is based 
upon the doctrine of "testimonial compulsion" enunciated by the 
Supreme Court in Halt v. United States.1'0 However, the Court 
of Military Appeals reasoned that to order an accused to per fom 
"an affirmative conscious act," such as writing an exemplar for 
handwriting identification or reciting some words for voice identi- 
fication, infringes on the prohibition against compulsory self- 
incrimination in Article 31(a) of the Uniform Code.]>' 

Having ruled that handwriting and voice samples are subject 
to the privilege against self-incrimination, the Court of Military 
Appeals was called upon to consider whether such samples could 
be deemed "statements" within the meaning of Article 31(b).  
At first the Court refused to apply the warning requirement to 
these samples."P After Judge Ferguson joined the Court, the 
previous decisions on this point were overruled and a warning 
requirement was imposed i t  was maintained that "a liberal 
and enlightened, rather than a narrow and grudging, applieation 
of Article 31 . . . is best calculated to insure to the military the 
preservation of our traditional concepts of justice and fair  
play."Ll< On balance, i t  is  believed that the Court of Military 

108 United State8 Y .  Willisma, 2 USCMA 430, 9 CMR 60 (1953) i but cf. 

me Par. 150). MCM, 19.51, at p, 284. 
l l i l213US 245 119101. 

United States V. Hesney, 9 USCMA 6, 25 CMR 268 (1958). 
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Appeals was right in its conclusion that handwriting and voice 
samples are within the scope of Article 31 (a ) ,  which prohibits 
compulsory self-incrimination. However, handwriting and voice 
samples do not involve some of the dangers and abuses present 
where an accused is compelled to testify therefore, Congress 
could reasonably have concluded that the protection of an Article 
3 1 0 )  warning was not required in such instances. Since this 
reguirement of warning is purely statutory and since the word 
"statement" does not readily suggest a handwriting or voice 
exemplar, the original interpretation of the Court of Military 
Appeals, whereunder no warning to the suspect was necessary, 
is, a t  least, supportable, and perhaps, in deference to stare decisis, 
that  interpretation should not have been overruled. 

F. BODY FLUIDS 

The extraction of certain body fluids from a suspect can be a 
very useful adjunct to  an investigation. For instance, blood 
tests are useful in detecting intoxication and have been authorized 
for that  purpose by statutes in many jurisdictions, and examina- 
tions of urine specimens can indicate whether nareotics have been 
used.118 When these methods of scientific investigation are used 
without the consent of the suspect, the admissibility of the results 
may be attacked along three different lines: ( a )  compulsory seif- 
incrimination in violation of Article 31; (b) unreasonable search 
and seizure; and (c) deprivation of "due process." For the most 
part  the decisions of the Court of Military Appeals have centered 
on "due proeess" and self-incrimination. 

The "due process" objection depends particularly On the 
Supreme Court's decision in Roehin \.. California,"7 where the 
stomach-pumping of a narcotics suspect, who, when apprehended, 
had swallowed the drug, was deemed to be "conduct that  shocks 
the conscience" and thus a violation of "due PrOCeES." The Court 

conaciausly, the suspect mag bz impelled to seek to disguise his writing or 
speech when a" identification i s  attempted thereby. It ii possible that any 
such dlaguiae may itself be treated by the finder of fact as an admission of 
g u i l ~ i n  which ease. the Bvspect hoe testified agamrt himself. Yore impor- 
tant the placing of the smpeet in the position where he must choose between 
seekjng to deceive the mventigstar and increasing the chance that he will be 
canvleted IS probably m e  of the very things against which the p ~ w ~ l e g e  
against aelf.inerimination is dmcted." Everett. hew Prooedrrrcs oi Scimtifi 
Inaeefipntion and the Protrotion a t  the Acouaed's Rwhta, 1959 Duke L. d .  82 
at 64-56. Same of the opposing consideratione are also presented. 

l l b  I b i d .  
118 Everett, mpm note 114 at 36-44. 
Lli 342 U.S. 165 (1952). 
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emphasized that the trustworthiness of the evidence obtained 
from Rochin’s stomach did not vitiate the “due process” objection, 
just  as an involuntary confession remains inadmissible even if 
independently corroborated. 

Later, in Breithaupt v. Abra?n,lls the Supreme Court deter- 
mined that bloodtesting is a fa r  cry from stomach pumping. 
Breithaupt had been involved in en automobile accident in New 
Mexico, after which, while he lay unconscious in a hospital 
emergency room, a sample of about twenty cubic centimeters of 
blood was withdrawn by an attending physician by use of a 
hypodermic needle. On the basis of subsequent laboratory analysis 
of this sample, an expert witness testified that Breithaupt was 
intoxicated at the time of the collision, and this in turn led to his 
conviction for manslaughter. Justice Clark, writing for the 
majority, emphasized that, with the blood test procedure so 
routine in our everyday life, there is nothing “brutal” or “of- 
fensive” in the taking of a sample of blood when done under the 
protective eye of a physician. Of course, the Supreme Court was 
concerned here only with a “due process” attack under the 
Fourteenth Amendment and not with a determination whether 
similar conduct by federal investigators concerned with a federal 
crime would have violated the Fifth Amendment privilege against 
self-incrimination.’lQ 

The Court of Military Appeals first encountered the problem 
of body fluids in United Stetea v. Williamson.’zo The accused 
soldier, after drinking heavily, had received e hypodermic in- 
jection in a Japanese house and, almost immediately thereafter 
had lapsed into a coma. Taken in an ambulance to a hospital, 
he was examined by an Army medical officer, and, while he was 
still unconscious, a specimen of urine WBS extracted from his 
bladder by means of a catheter. The results of the analysis, 
testified to before the court-martial, help demonstrate Williamaon’s 
guilt of a narcotics offense. 

Judge Latimer reasoned that the privilege against self-incrimi- 
nation was inapplicable to the extraction of body fluids and that 
the facts revealed no deprivation of due process. Judge Brosman, 
concurring with Judge Latimer, stated his view that compulsory 
catheterization of a conscious accused over his protest would 

118 a s  U.S. 432 ( 1 ~ 6 7 ) .  
I!@ See United States V. Murguire, 9 USCMA 67. 68, 26 CMR 320. 330 

(1958). 
1211 4 USCMA 320, 16 CMR 320 (1864);  ~ e e  also United State0 V. Jones. 

6 USCMA 537, 18 CMR 161 (1655). 
AGO d m 8  118 
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transgress due process, but that  the catheterization of Williamson, 
who a t  the time had already been rendered unconscious by the 
narcotic and who was in the hands of a qualified physcian, did 
not infringe the accused’s rights. Insofar as Judge Brosman was 
concerned, no privilege against self-incrimination applied to body 
fluids, nor was the furnishing of a urine specimen to be con- 
sidered a “statement” under Article 31 (b) , 

Chief Judge Quinn wrote a forceful dissent wherein he invoked 
not only the Uniform Code of Military Justice, but also “the safe- 
guards of the Bill of Rights” and “the protections of both natural 
and divine law.” He noted that in the handwriting eases the Court 
had gone beyond the doetrine of testimonial compulsion, and to 
him the use of a catheter seemed analogous to the stomach-pump- 
ing in the Rochin case. Of course, as Chief Judge Quinn noted in 
another case decided a t  the Same time, the accused could not abject 
LJ B court-martial’s consideration of a urinalysis if the urine s w i -  
men had been “obtained with his consent” and if “there was no 
interrogation of any kind.”‘s1 

The Court of Military Appeals, as  initially constituted, ais0 
ruled that the warning requirements of Article 51 (b) were i n a p  
plicable to requests that  an accused furnish a urine specimen.12a 
According to Judges Latimer and Brosman, that  provision was 
“limited by its terms to testimonial utterances of an accused, 
either oral or written.” The Chief Judge, on the other hand, 
seems to have considered that “statement” would include urine 
specimens, just as it would include handwriting samples.128 In  
United States V. Ba?’nab~.’24 Judges Latimer and Brosman were 
apparently agreed that a suspect could, in some form, be ordered 
to provide a urine specimen for investigators. Chief Judge Quinn 
considered that the use of an order to require the accused to 
furnish evidence, even evidence in the form of a body fluid for 
analysis and irrespecti\,e of the form of the order, would invade 

111 United States V. Booker, 4 USCMA 335, 338, I5 CMR 335, 338 (1854) 
(eoneurrinp in result) 

121  United States V. Booker, ~ u p r o  note 121. 
128 Chief Judge Quinn only eoneurred in result in Unitzd States Y. Booker, 

supra. Later in United States V. Ball, 6 USCJIA 100, 18 CMR 226 (1855),  he 
explained that, in dealing with handwriting ~amples,  he considered that, when 
read BLI B whole, Article 31 required a broad interpretation of “interrogate” 
and “statement” as they m e  used in connection with the warning requirement. 

1 1 4 5  USCMA 63,  11 CMR 63 (1854). To avoid a defense of physical in- 
ability in any proreention for failvre to obey, an order designed to have the 
amused furnish a u m e  Specimen should be in the form of an order that he 
not urinate except in B designated reeeptaeie. See Eveiett, Yiiitam Juatiee 
in the Armed Forces af the United States 83 (1866).  
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the area protected by the privilege against compulsory self- 
incrimination, 

With the arrival of Judge Ferguson on the Court, the approach 
to  the problem of body fluids changed. The first case of this type 
in which he participated was United States v. Jonian126 where, 
relying on previous statements of the Court, a squadron com- 
mander had ordered the accused that “the next time he urinated 
he was to give the OS1 a specimen of his urine.”‘g‘ According 
to Chief Judge Quinn, reversing the conviction, “to compel a 
person against his will to produce his urine for the purpose of us- 
ing it, or an analysis of it, as  evidence against him in a eourt- 
martial proceeding, violates Article 31 of the Uniform Code.”IP7 
Judge Ferguson, refraining from overruling the Barnuby de- 
cision, centered hia attention an whether the order was a lawful 
command under Article 90 of the Uniform Code.12’ According to 
him, it was not, since it violated Article 31 ( a ) %  prohibition of 
compulsory self-incrimination-which Judge Ferguson would not 
limit to testimonial utterances. Judge Latimer, of course, dis- 
sented.lP’ 

In United States v. Musguire.”o the accused, who apparently 
was suspected of drunkeness, had been ordered “to remove his 
ihirt and submit to a blood alcohol test,” and, upon his refusal 
to comply, he was tried far willful disobedience. Chief Judge 
Quinn, writing for himself and Judge Ferguson, concluded that 
this order was not a lawful one because: 

Article 81 of the Code provides that no perdon subject t o  the Code i a  
Iequired to make a statement regarding an offenw of which he is accused 
or wspected, and cannot be eompelled to do 80. The word ‘statement’ 
includes both verbal utterances and wt ima.  United States TI. Bolmea, 
6 L‘SCMA 151, I9 CMR 271. Article 81 is d d e r  in m p e  than the Fifth 
Amendment. As we pointed out recently in United States v. Aronsan, 
8 USCMA 525, 26 CXR 24, Article 81 is ‘intended to protect persons 
acevsed or suspected of crime who might otherwise be at a disadvantage 
because of the military d e  of obedience to proper a~thmit~ . ’181  

In connection with this conclusion, it should be pointed out that 
the Holmes case, which is cited by the Chief Judge, does hold that 
conduct can be included within the vord “statement.” but it in- 

1x6 7 USCMA 462, 22 CMR 242 (1857). 
126 See Everett, mpra note 124. 
197 7 USCMA s t  454, 22 CXR at 244. 
L m  10 U.S.C. 5 880 (1058). 
129 See also his dissent in United States V. DleCann, 8 USCMA 675, 25 CMR 

1 8 0  8 USCMA 67, 26 CMR 328 (1818). 
181 I d .  at 68,  26 CMR at 830. 

179 (1958). 
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VOlves a different kind of conduct. Holmes, without being warned 
of his right to remain silent, had identified certain clothing as 
his Own, and, because this clothing smelled of gasoline, he ~ 8 3  
linked to an attempted larceny of Government gasoline. The ac- 
&Sed? action in pointing out his clothing was the "equivalent" of 
language and, when taken with other evidence, was itself in- 
criminatory. On the other hand, submission to a blood test is in 
no Way incriminatory, and it is impossible to conceive how a 
willingness to submit to such a test would be relevant to a eourt- 
martial'8 determination of guilt or innocence, In this respect it 
is like consent to a search and seizure,"2 which necessarily has no 
tendency to show guilt. In short, the only case cited in .?&%wire 
to support the reinterpretation of the t e r n  "statement" in Article 
31 does not appear applicable to the situation there before the 
Court. 

In  United States v. Forslund'sa results of a urinalysis were ruled 
inadmissible because they were the product of compulsion, in the 
form of an order to the accused to provide urine specimens. In 
a later case the urine specimens were also held to have been 
furnished involuntarily since, although the accused had apparently 
furnished the specimens voluntarily, the evidence showed that he 
v a s  in no condition to make a rational choice.'B' 

The most recent case involving body fluids is United States v. 
Hili,1sL where the Court of Military Appeals apparently con- 
sidered that an order to provide a sample of blood for clinical 
purposes is valid, although admissibility of the blood test results 
was aleo predicated on a conclusion that the accused had consented 
to the blood test. This case purports to be applying the view of 
a previous CaselSO that, in light of its purpases, Article 31(b) does 
not apply t o  a medical officer obtaining information regularly re- 
quired in the performance of his duties in treating patients. 

Prehaps this medical purpose doctrine will give military in- 
vestigators some desired leeway. For inetance, where an accused 
is unconscious, as was the case in United States V. Williarnson13' 
and in BreitkaNpt v. A b r a m ~ , ' ~ ~  it is quit@ probable that a qualified 

182 See United States v, Inaani, 10 CSCMA 510, 28 CMR 8 5  (IO%), which 

IS8 10 CSChlA 8. 27 CMR 82 (1068). 
184 Umted States V. PeCilmg, 11 U S C P A  764, 20 ChlR 570 (1060) 
131 12 U S C M A  0, 30 ChlR  0 (1960). 
18aCnited States Y. Baker. 11 CSChlA 313, 29 C U R  120 (1060). There 

Judge Fergusan'i dissent mggests conrhelngly that Baker was not being 
examined in the regular C O Y I B ~  of treatment. Incidentally, rnllitary law does 
no t  reeognm the wtient.phgsieian privilege. 

137 4 USCMA 820, 16 C M R  320 (IOZd), 
119 352 U.S. 432 (1057).  

has been discussed m v a .  
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physician called in to “treat” the accused would need to know 
the cause of the unconsciousness, and in performing the usual 
scientific investigations to discover the cause, he may obtain 
incriminating evidence. 

So far  a8 Article 31(b) and its warning requirements are con- 
cerned, Chief Judge Quinn and Judge Ferguson would apparently 
include body fluids within the term “statement” and thus require 
Some form of warning to the accused before he is asked to provide 
a blood or urine specimen. The arguments for and against this 
result are parallel to those discussed in connection with the Court’r 
current position that handwriting and voice samples fall within 
Article 31 (b) P Since handwriting samples require the affirmative 
action of the accused and are products of his will, they are more 
susceptible to being viewed as “statements” than are an accused’s 
blood and urine, but, if one shares the Court’s premise that blood 
and urine specimens involve self-incrimination, then he may con- 
clude that the purposes of Article 51 require a very broad in- 
terpretation of its warning requirements. 

In Mwguire the Court of Military Appeals emphasized that i t  
was Considering solely the lawfulness of the order given to the 
accused and was not deciding whether evidence of a blood test 
obtained without the accused’s consent is  admissible.1&0 Thus, a 
determination of whether body fluids are subject to the privilege 
against self-incrimination was deemed unnecessary. However, 
the Forslund case would seem to imply that the results of either 
urine or blood tests are inadmissible under Article 31 if the 
accused has not freely consented to provide the specimens that 
were tested. 

Why should such protection be granted to an amused? Ap- 
parently the Fifth Amendment does not require it, A half century 
ago in Holt \-. United States, Justice Holmes wrote for a 
unanimous Supreme Court : 

But the prohibition of compelling B man in a eriminsl eaurt to be 
aitness against himseif is B prohibition of the use of physical OT morai 
compulsion t o  extort cornmudoations from him, not an excimian of his 
body as evidence when it may be m a t e r i d w  

The processes by which body tissue, blood, and urine are formed 
are involuntary and do not concern the will; in no way can they 
be construed as  “communications.” Blood and urine specimens 

18) See the discussion of United States V. Minnifleld, 9 USCMA 373. 26 CMR 
163 (1968) =pro. See also Everett, New Procedure8 oi Sczentifio h m s t i g a -  
tion and The Protection ai the Acwwd’a Rwht8, 1959 Duke L. J. 32-77. 

140 9 USCMA at 68, 25 C P R  at 330. 
141 218 U.S. 246,252-53 (191Oj. (Emphaais SuppiiOa.) 
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can be obtained without the moral discomfort to which a suspect is 
subjected when called upon to make the choice between falsifying 
to protect himself and telling the truth; instead he has na choice 
because there is no chance for disguise or concealment. Of course, 
since concealment is impossible, a suspect cannot incriminate 
himself by seeking unsuccessfully to  conceal eviden~e.1'~ Insofar 
as extraction of the hody fiuid involves pain for an accused, 89 
with stomach-pumping or catheterization, problems of "due 
Process" may be involved, but not self-incrimination, Even if 
Article 31 of the Uniform Code was intended to go further than 
the Fifth Amendment,"s that  Article seems primarily concerned 
with self-incrimination, and there seems little reason to apply it 
to urine or blood specimens if they fail outside the Fifth Amend. 
ment concept of self-incrimination. 

What does this analysis indicate with respect to the lawfulness 
of orders ta submit to blood tests or provide urine specimens? 
In this connection one might consider a situation where, although 
the investigators do not wish to obtain body fluids, an accused's 
person is involved. An example might be the obtaining of the 
accused's fingerprints for or, 8 s  in Holt Y. United 
States,14j having an accused try on certain garments to see if 
they fit. If the accused is a serriceman and refuses to be finger- 
printed, or declines to try on the garment, what remedy is 
avsilable to the investigator? Can a n  order be given the aceused 
that he submit to fingerprinting or permit the garment to be 
tried on him? If such an order is given, is it an order requiring 
the accused to furnish evidence, and, therefore, unlawful under the 
rationale that the Court of Military Appeals has used for urine 
and blood specimens? If such an order is not to be used, shall 
the investigators proceed by'force to hold the accused in place 
while he is fingerprinted or fitted with the garment? In that 
event, problems of "due proce8s" might be created. More im- 
portant, it Beem8 undesirable to require that the investigators 
use physical, instead of moral, force 8s a means of performing 
their investigation. 

I t  appears fa r  better to hold from the outset that lawful orders 
can be given for a suspect to submit to certain scientific tests such 

l43In this respect the sitvation is different from that of the handwriting 
aamples where there is same possibility of disguising the writing-and this 
effort to disgvise mag itseli be incriminating. 

10This  "8s stated in United States 7.  Musguire, 9 USCMA 67 at 68, 26 
CMR Sa8 at 330. 

14, Everett, mpm note 139 at 46-63. 
146 218 U . S .  246 (19101. 
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BS blood tests. On one side of the dividing line, and therefore 
lawful, would be those orders whose subject matter does not 
provide the suspect with a possible choice between attempts a t  
disguise, on the one hand, and incrimination, on the other hand- 
vrders whose manner of performance would, like the granting 
of a consent to search, be insusceptible of rational use as  evidence 
of guilt. On the other side of the line would be those orders that  
require an act which might involve B choice between disguise and 
incrimination, and whose manner of performance might itself 
tend to support an inference of guilt. The position Originally taken 
by a majority on the Court of Military Appeals seems a sound one: 
the Court's present position, based on a novel concept of self- 
incrimination, gives too little heed to the interest of the public 
in thedetection of offenders. 

G. TRUTH DRUGS AND L I E  DETECTORS 

In the popular press, among the more publicized instrumen- 
talities in the detection of criminals are the so-called "truth 
semm" drugs such as scopolamine, sodium amytal, and sodium 
pentothal, and the "lie detector." or polygraph, which attempts 
to discover deception by means of graphs which record physical 
response associated with answering questions about a erime.1" 
In  courts-martial the Government cannot compel a suspwt to 
submit to these methods of detection, and the evidence obtained 
by such tests is inadmissible."7 On the other band, the prior 
use of these techniques with an accused's consent does not 
render inadmissible his subsequent voluntary confession,"' and a 
reference to possible u8e of these measures can occasionally be 
useful in obtaining an admissible, voluntary ~onfession.1'~ 

The most interesting cases before the Court of Military Appeals 
have concerned the efforts of accused persons to use in evidence the 
favorable results of such tests. Despite the accused's requests, 
apparently neither truth serum nor lie detector results will be re- 
ceived in evidence by a court-martial.'s0 However, either may per- 
missibly be considered by a convening authority in his review of 
the case,l51 and, of course, a defense counsel will want to make 

146 Everett, a r a  note 138 at 58-71. 
147 United States v. Ledlow, 11 USCMA 668, 28 CMR 476 (18601. 
1'8 Everett. mp10 note 138 at 63. 
140 United States V. MeKag. 8 USCMA 627.26 CMR a07 (18681. 
160 United Stabs  I. Massey, 6 USCMA 514, 18 CMR 138 (18561; United 

111 United States v, Dl~ssey, wpro note 160. 
States s. Baurchier, 6 USCMA 16.17 CMR 16 (1854) .  
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sure that favorable results are brought to the convening 
authority'a attention, 

H. WHO RULES ON THE ADiMISSIBlLITY OF 
ACCUSED'S STATEMENT? 

Article 61(b)152 of the Uniform Code provides that the ruling of 
the law officer is "final" as to any "interlocutory question" except 
a motion for a finding of not guilty or sanity. In United States v. 
Dukes?63 Judge Brosman, writing the opinion of the Court in 
which Chief Judge Quinn concurred, reasoned that under this 
provision of the Code the ruling of the law officer admitting an 
accused's confession in evidence was "final" and could not be 
reversed by the members of the court-martial. Under this view 
the Code prevailed over a provision of the Manual for Courts- 
Martial which seemed somewhat in conflict therewith.'$' Under 
the rule of the Dgkes c a s e d  rule for which Judge Brosman 
marshalled impressive precedeni-the members of the court- 
martial would be instructed that the law officer's ruling would 
be final as to whether the accused's statement could be considered 
a8 evidence, but any evidence of involuntariness or failure to give 
the warning required by Article 31(b) could be considered by 
them in determining what weight to give the statement.1s6 

After Judge Ferguson joined the Court, this allocation of fune- 
tions was swiftly repudiated in United States v. Jones.1L6 In his 
view courts-martial should instead follow what he deemed "the 
prevailing Federal rule" whereunder a jury, the trier of fact, 
is not free to consider a confession if that  confession is deemed 
involuntary. I t  is not clear that  this is the "prevailing" Federal 
rule , ls~ Certainly the principle advocated by Judge Ferguson in 
J a e s ,  an opinion concurred in outright by Chief Judge Quinn, 
who had also concurred outright with Judge Brosman in Dykes, 
had gained no new vogue in the Federal courts between the dates 
of these two cases. And why should the Federal rule, whatever 
it might be, make any difference, since the Dykes result rested 
on the wishes of Congress as expressed in Article 51 (b) of the 
Uniform Code? 

11* 10 V.S.C. I851(b) (1858). 
111 5 USCMA 735, 18 CXR 31 ( 1 8 5 6 ) .  
IId Par. 140a. M C M ,  1851, at p. 260-51. 
166 Aooord. United StntPa Y. Higgins, 6 USCMA 308, 20 CMR 24 (1865). 
1187 USCMA 623,23 C M R 8 7  (18573. 
167 Sehaffer 7 ,  United Ststen, 221 F.2d 17 n. 3 (6th Cir. 1855); Rome 7.  

United States, 246 F.2d 83 (6th Cir. 1857); Annot., 170 A.L.R. 667 at 689 
(1847). 
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As was mentioned in the Dykes opinion, the result reached there 
was the one advocated by Professor Wigmore and Professor 
Morgan, the latter probably the chief draftsman of the Uniform 
Code. Moreover, the overruling of Dykes, in disregard of stave 
deoisis, produced a number of reversals in cases where the law 
omcer had instructed the court-martial in reliance on the earlier 
case.118 

One would think, then, that some very important purpose must 
have been served by the reallocation of functions espoused in 
Jones. The contrary, however, appears to be the case. For one 
thing, Dykes, by placing ultimate responsibility on the law officer, 
tended to build up his stature, a by-product very much in accord 
with some of the Court's other decisions.'Eo Secondly, the alloca- 
tion of functions in Dykes lent itself to simplicity and to in- 
structions which the court members can readily understand: the 
present rule places on the members, who are laymen, the dif- 
flcult task of applying the concept of admissibility and thereby 
paves the way for committing instructional error when the i&w 
officer seeks to explain to them their task.160 Thirdly, the rule 
adopted probably lessens an accused's protection. When the law 
officer realizes that the ultimate responsibility of determining 
whether a confession is to be considered by the members belongs 
solely to him, he may well lean over backward to protect the 
accused's rights. On the other hand, if the court members are 
empowered to pass again on the same matter, he may well decide 
to give his decision less careful consideration and to resolve all 
questions in favor of the Government, on the assumption that 
the court members can correct any injustice to the accused. All 
in all, the Court's reversal of position as to determining voluntari- 
ness and eomdiance with Article 31 does not seem to be a hamv ... 
move. 

I. RIGHT T O  COUNSEL 

In  United States 8. Moore18L the accused attacked the admis- 
sibility of his confession on the ground that he had been confined 

*l* See. e.g., United States I. Schwed, 8 USCMA 305, 24 CMR 115 (1957); 
United States V. Morria, 8 USCIIA 37, 25 CMR 208 (1055).  

L l S  See Wiener, The Army'8 Field Judioiaw Swatem, 48 A.E.A.J. 1178 
(1860); Zliller, Who Made the Law Ofleer o. Federal JudseS, Mil. L. Rev., 
April, 1058, p. 39. 

180 See United States Y. Riee, 11 USCXA 524, 29 CMR 840 (ISGO), which 
holds that each court member must make his individual determination of 
valvntariness and accept or reject the amused's statement aeeordinglg. 

161 4 USCMA 482, 16 CMR 56 (1854).  See also United State3 V. Manuel. 
3 USCYA 788, 14 CMR 157 (1954).  
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prior to making the statement and had not been granted the aid 
of counsel. After first rejecting an effort to invoke the "McNabb 
rule," which it held inapplicable to the military, the Court of 
Military Appeals noted: 

AB B second hasir for aseml t  on the iwluntariness of there eonfee?iioni, 
defense counsel argue tha t  the aceased v a s  not f u r m h e d  with counsel 
during the mterragations U-hile it is worthy of note that \.e is mt 'kwm 
to have made ang request therefor. the complete answer to thia contention 
is tha t  no right e w t i  to be proi,ided with appointed mili tary counsel 
prior to the filing a i  eharrei.le8 

However, the Court 80011 made i t  clear in Utdted States Y. 

Gunnels,"B that, although there was no requirement that counsel 
be furnished to  an accused, he could not be precluded from con- 
sulting with counzel. There it v a s  held prejudicial error for the 
Staff Judge Advocate to inform the accused Air Force officer that  
he could not consult with counsel in connection with an inter- 
rogation by enforcement agents. In fact, while a military accused 
"has no right to appointed military eounsel, he does have B right 
to obtain legal advice and a right to have his cobnsel present with 
him during an interrogation by a law enforcement agent."18' 
Several later cases have involved defense cor.tentions that an 
accused's pretrial statement was inadmissible because during his 
interrogation he had been denied, or misadvised concerning, his 
right to counsel.165 

J. CORPUS DELICTI 

Like Federal civilian courts, courts-martial are committed to 
the corpus delicti requirement in ruling on the admissibility of 
confessions. This requirement, as stated in the Manual for Courts- 
Martial, is more rigorous than that applied by the Federal courts 
generally, and the corroborating evidence must go to "each element 
of the crime alleged, s w e  only the identity of the perpetrator." 

111 id. a t  486 13 CYR s t  60. The "MeSabb rule," whieh the Court  rejected, 
arme aut a i  t i e  Supreme Court's holding in PeNabb v. United Stater.  a18 
U.S. 332 (1943). tha t  a confession is inadmissible when obtained while a d e  
fendant  i a  dlegall). detained without the prompt hearing now required by 
Federal Rule of Criminal Procedure 6. 

1 8 3  8 U S C P A  130, 23 CDIR 354 11957) 
164 Id. a t  136, 23 CMR a t  359. 
181 See, B Q., United States V. Kantner, 11 USCMA 201, 29 CMR 17 (19eQ) i 

United States 7.  Theaton ,  9 USCMA 257, 28 CMR 37 (1958). 
I I e c m p a i ~  par. 140a. M c h l ,  1961, a t  pp. 251-52, with Opper T. United 

States,  348 US. 84 (1954). See a190 United States Y. Fiaeo, 10 USCMA 198, 
27 C X R  272 (1959);  United States 7.  Mims, 8 USCMA 318, 24 C Y R  126 
(1967) ;  United States V. Vlllasenar, 6 USCMA 3. 10 CMR 129 (1956). 
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In accord with his purpose of assimilating military justice as  
much as possible to that applied in Federal civilian courts, Chief 
Judge Quinn has insisted that the civilian rule of corpus delicti 
should govern in courts-martial as  well. According to him, “The 
Manual is not binding on us when i t  conflicts with the law.”11‘ 
Interestingly enough, Judge Ferguson considered that the more 
rigorous Manual rule should be applied to courts-martial because 
it was a ‘%better rule for the military than that laid down” by the 
Supreme Court.les He makes it clear that  he does not consider the 
Manual provlsion in any way to be binding on the Court of 
Military Appeals.16Q Judge Ferguson’s unwillingness to follow the 
Federal rule, as authoritatively established by the Supreme Court, 
hardly aceords with his subordination of the Uniform Code in 
United States v. Jones”0 to what he concluded was the “prevail- 
ing Federal rule.” 

In  some instances where problems of corpus delicti are involved, 
the Court has been willing to follow Supreme Court precedents. 
For instance, in United State8 v. Stribli%g?g.’71 the Government 
had established through an audit that  $2400 was missing from a 
fund of which the accused was custodian. His confession was the 
sole evidence that this money had been taken in two instalhen& 
one of $200 and the other of $2200. Following the doctrine of 
several recent Supreme Court decisions involving analogous 
problems of severability,l~~ the Court concluded that the con. 
fession was, in itself, sufficient to authorize punishment for two 
larcenies, rather than for only one. 

K. FALSE OFFICIAL STATEMENTS 

In  some instances a statement given by a suspect to military 
investigators has been made a basis of prosecution for a false 
official statement. The Court of Military Appeals placed a con. 
siderable damper on such prosecutions by holding that a suspect 
is  not under a duty to make statements during the course of a 
routine criminal investigation not involving some responsibility 

161 S USCMA s t  IS, 19 CMR at 189 (concurring in result). 
leeunited States V. Mims. 8 USCMA 316, 319, 24 CYR 126, 129 (1951) 

169 Ibid. 
110 United States 7, Jones, 7 USCMA 623, 23 CMR 87 (1931) .  diacuaaed 

171 3 USCMA 531,lS CMR 155 (1935). 
l i p  Holland 7. United States, 848 U.S. I21 (1954); Smith 7. United States, 

848 US. 147 (1954);  Caideron Y.  United States, 548 U.S. 160 (1954). 

*oo ,11208 12.9 

(eoneurring in result). 

Supra. 



MILITARY LAW REVIEW 

with which he has been entrusted.178 Where, however, the in- 
formation furnished by the accused does pertain to a responsibility 
to which he is subject-such as a duty to account for funds with 
which he has been entrusted-he can be prosecuted under Article 
101174 for making false official statements.17S 

These interpretations have some relevance to other problems. 
For example, the concept that  an accused has no "official" duty to 
provide evidence for military investigators forms B foundation for 
holding that:  (a) he cannot be given a lawful command to provide 
such evidence in the form of body fiuids,"B and (b) he cannot 
be prosecuted for furnishing false evidence. Similarly, where 
there is an official duty involved, such as a duty to account for 
funds or documents, the accused cannot claim his privilege against 
self-incrimination when ordered to furnish evidence'?' and can 
be prosecuted under Article 107 if he makes a false statement in 
connection therewith. 

So f a r  as the military investigator is concerned, the importance 
of the concept of "officiality" was significantly reduced in United 
States v. Chypool."' There it was held that a false statement by 
a suspect under oath to an investigator constitutes false swearing, 
conviction of which authorizes up to three years confinement and 
a dishonorable dischsrge.170 Since there is  a broad authority to 
administer osths,180 the investigator will have every incentive 
to request that witnesses swear to their statements.18' 

17s United States  Y .  Thomas. 10 USCMA 54, 27 CMR 128 (1858); United 
Statea V. Geib, 8 USCYA 392, 26 CMR 112 (1958). See also United Statea 7. 
A r o n a q 8  USCMA 525,26 CMR28 (1967). 

I7410 U.S.C. 5 801 (1963). 
l i b  United States V. Armson.  B U W ~  note 173: United States V. Niehoiaon, 

10 WSChlAl85,27 CMR 230 (1958i. 
l l i s e e  United States V. Munguire, 8 USCMA 67, 25 CMR 329 ( 1 8 5 8 ) ;  

United States il. Forslund, 10 USCMA 8, 27 CMR 82 (18631, both diaeuaaed 
aupra. 

117 United States Y .  Harkins, 11 USCMA 363, 29 CMR 181 (1980). 
118 10 USCMA 302,27 CMR 376 (1869). 
171 See Table of Maximum Punishmenta, par. 1210, Sec. A, MCY. 1851, a t  

8,  226. I n  eonneetion with punishment of certain types of falsity, ~ e e  aim 
United Stater  V. Middleton, 12 USCMA 54, SO CMR 54 (1830). 

180 See UCMJ, art .  136, 10 U.S.C. 5 936 (1858). In the Claypaal case, mpra 
note 178. J v d i e  Fermson disanreed with the majmitv BP to whether the 
investigator wig authir ized under Article 136 (b) to idminis ter  the oath to tha 
accused. Would he question the authority of a pemm in one of the categories 
listed in Article 136(al to administer the oath to an accused who "81 making 
a statement in connection with a routine criminal investigation? 

181 In recent years military law has placed epeeid emphasis an sworn state- 
ments. See United States  Y. Samueln, 10 USCMA 206, 21 CMR 280 (1959). 
Whether ~ w o m  or YOSWOIII, B fa lse  statement by the aeevsed may be evidencs 
of his  conioioumeib of guilt. United States Y. Hurt, 8 USCMA 736, 27 CMR 3 
(19.58). 
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V. SEARCH AND SEIZURE 

Since the most significant problems of military search and 
seizure have been reviewed elsewhere,lsz the treatment here can 
be rather brief. With respect to the items subject to seizure, the 
Court of Military Appeals has followed the federal rule that  only 
fruits and instruments of crime can be seized, but the Court has 
taken a broad view of what constitutes "instruments."188 If a 
search has been performed, the accused must object at  the trial to 
introduction of its results in evidence, or else he will have waived 
his rights.1B4 Moreover, he cannot complain of a search to which he 
consented, although mere acquieseence will not be treated as  
consent.ls6 An investigator is not required to give an Article 31 (b) 
warning prior to requesting consent to a search.186 

Certain military officials have authority to order searches of 
persons and property under their command, and this authority 
can be del;gated.'$' However, in any event the authority to search 
must be exercised on the basis of probable cause.'se Requiring 
probable cause for such a search when directed by a commanding 
officer with respect to persons or property under his control may 
mark something of an innovation by the Court of Military 
Appeais.l8Q Apparently the Court would dispense with the re- 
quirement of probable cause where the search is in the form of 
a routine "shakedovm inspection," performed for general admini- 

lSB See Comment, Rwt?iiDtive Developmmt8 in the Low oi Militaw Sewoh  
and Seizure, 1860 Duke L. J. 275. 

183 United States  Y .  Webb, 10 USCMA 422, 27 CMR 496 (1858); United 
States  V. Higgina, 6 USCMA 308, 20 CMR 24 (1965) ; United States  v. Mar- 
relli, 4 USCMA 216, 16 CMR 27s (1854);  United Statea v. Rhodes, 3 USCMA 
73, 11 CMR 73 (1953). 

U4United States v. Rooper, 9 USCMA 637. 26 CMR 411 (1958);  United 
States  Y .  Dupree, 1 USCMA 665, 6 CMR 83 (1862). The person objecting to  
the evidence must have some standing to do so; h e  must  hare been, in some 
way, B Tietim of the illegal aesreh and seizure. See, ag.. United States  I. 
Higginr, S USCMA 308,20 CMR 24 (1956). 

185 See, $.I., United States  7. Brown, 10 USCMA 482, 28 CMR 48 (1058) i 
United States  v. Berry, S USCMA 608, 20 CMR 326 (1866); United State8 Y. 
Wiicher, 4 USCMA 215,16 CMR 215 (1854). 

1BIUnited States  V. Inaani, 10 USCMA 518, 25 CMP. 85 (1959) (Judge 
Fergvson dissenting). 

181 See, B.u., United States  V. Weaver, 8 USCMA 13, 25 CMR 275 (1968); 
United States  V. Doyle, 1 USCMA 646, 4 CMR 137 (1962);  par. 162, MCM, 
1861, atpp. 288-89. 

IRaUnited States  V. Gebhart, 10 USCMA 606, 28 CMR 172 (1869);  United 
Sts tas  v. Brown, mpra note 185. 

ISsSse Comment, mp7n note 182; Everett, Military Juatiee in the Armed 
Forces of the United States  102 (1966). 
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strative purposes rather than to aid investigation of a specific 
crime.1go There is  some parallel for  this in the Supreme Court's 
willingness to uphold certain searches without a warrant when 
not made for investigative purposeslgl and in the ruling by t h e  
Court of Military Appeals that  the Article S l (b)  warning re- 
quirement does not apply to routine inspection of passes.lg2 

If there is probable cause for an arrest of the accused, then he 
can be searched by the person making the arrest.ln8 Moreover, so 
long as  probable cause exists, a search and seizure may be justi- 
fied on the ground that it was necessary to avoid destruction of 
the evidence, although, of course, there may be disagreement 
about the necessity'8' in particular cases. 

An especially interesting case is United States v. DeLeo."' 
which involved the legality of the search of the accused's apart. 
ment in Bordeaux, France. This search, authorized by judicial 
process from a French court, w m  undertaken by French palice, 
but, since the suspect was a soldier, they had reque8ted.a military 
investigator t o  accompany them and during the search the 
American discovered some very incriminating evidence. Judge 
Brosman's opinion, concurred in by Chief Judge Quinn, reasoned 
that, in light of special problems and needs applicable overseas, 
the search should be treated as if i t  had been performed by the 
French alone and the evidence then had been turned aver to the 
military investigators. On this basis, the majority was able to 
apply "a well-recognized rule of Federal law that the Covern- 
ment may use evidence obtained through an illegal search effected 
by American state or by foreign police-unless Federal agents 
participated to some recognizable extent therein."lB6 Although 
the federal decisions cited by Judge Brosman would fully have 
supported his position a t  the time, a recent Supreme Court decision 
overturns the "silver platter" doctrine and holds that a federal 
district court cannot consider evidence which was obtained by 6 

le0 United States V. Brawn, 10 USCMA 482. 485, 28 CMR 48, 55 (1868) i 

111 See Frank s. Maryland, 359 U.S.  360 (1858). Cf. Abel s. United S h W  

111 United Statea 7 ,  Nowling. 5 USCMA 100, 103, 25 CMR 862. 365 (1958). 
1slUnited States Y. Brown, 10 USCMA 482. 28 CMR 48 (1958) i Unitad 

States V. Florence, 1 USCMA 620, 5 CMX 43 (1852) i see also Unrted States 7.  
Nowling, auma note 182. 

104 United States V. Swanaon, a USCPA 671, 14 CBR 88 (1964) i Unitad 
States Y .  Brown, mpla note 153; United States V. Davis, 4 USCMA 677. 16 
CMR 151 (1954). 

United Staten V. Gebhart, 10 USCMA 606 n. 2,  28 C P R  172 n. 2 (1959). 

362 US. 217 (1860). 

196 6 USCMA 148.17 CMR 148 (19541, 
IS6 Id. at 1 5 5 , l l  CMR at 156. 
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search on the part of state officers which, if conducted by federal 
officers, would have violated the Fourth 

Undoubtedly the Court of Military Appeals, which so often 
attempts to approximate federal rules of evidence, will conclude 
that a court-martial cannot admit any evidence which state officers 
obtained by unreasonable search and seizure. However, i t  is stili 
quite possible, consistent with the reasoning of the Supreme 
Court, to analogize the situation present when evidence is received 
from foreign poiice to that which exists when evidence is received 
from an absolute stranger to law enforcement.i?S The Supreme 
Court decided that evidence turned over to federal officials on a 
"silver platter" by state officials who had unreasonably searched 
should not be received because those officials had violated the 
Fourteenth Amendment of the Federal Constitution.lsn 

In recent decisione the Supreme Court has evolved new concepts 
of extraterritoriality in its interpretation and application of the 
Constitution-oncepts which this writer has criticised in detail 
in another article.rn0 Nonetheless, it is hard to conceive how 
searches by foreign poiice could possibly violate the Fourteenth 
Amendment-which has always been thought to require "state 
action"-and presumably that of an American state. Thus, upon 
proper analysis, the "silver platter" doctrine, approved in United 
States v. DeLeo. should remain applicable to the facts of that  ease, 
involving a search by foreign police. However, in the law of evi- 
dence the Court of Military Appeals has sometimes been reluctant 
to draw fine distinctions, even when those distinctions were well- 
justified by previous precedent. 

VI. THE "POISONOUS TREE" DOCTRINE 

In  a case concerning an illegal wire tap, the Supreme Court 
ruled that information obtained through wire tap leads was the 
"fruit of the poisonous tree" and so could not be used as  evi- 
dence."l Earlier the Court had held that knowledge obtained 
from an illegal search and seizure could not be made the basis 
for later efforts to seek evidence through court process."* In this 
context the Manual for Courts-Martial has adopted the "fruit of 

107 Elkins V. United States, 564 U.S. 206 (1060);  Rim 7, United States. 364 
T I  s 9 x 1  / > o m \  _.I.-"" ~.""",. 

1QB United Statea V. Volante, 4 USCMA 689.16 CMR 265 (1954). 
IO( Elkins V. United States,  cupm note 197. 
200 Everett, Milr twy  Jurisdiotion O w 7  Civilians, 1960 Duke L. J. 86C-416. 
101 Nardane Y, United StateB, SO8 U.S. 838, 541 (1959). 
101 Silverthome Lumber Ce. 7, United States, 261 U.S. 386. 392 (1920). See 

also Counselman 7. EitehcoL, 142 U.S. 647 (18921 
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the poisonous tree" doctrine by specifying that all evidence ob- 
tained through information supplied by wire tapping or illegal 
searches and seizures is inadmissible.203 

Judge Latimer early espoused the \dew that an accused's eon- 
fession, offered by the Government in evidence, could be deemed 
the "fruit of the poisonoua tree" if it grew out of infarmatian ob- 
tained by illegal search or wire tap, information with which the 
accused had been c0nfronted.W' Apparently a majority of the 
Court has been willing to apply this doctrine to confessions under 
some circ~mstances.~6 But, in some instances the Court seemed 
somewhat reluctant in using the "poisonous tree" doctrine.z06 

The Manual for Courts-Martial provides that, "Although a con- 
fession or admiasion may be inadmissible because it was not volun- 
tarily made, nevertheless the circumstance that it furnished in- 
formation which led to the discovery of pertinent facts will not 
be a reason f a r  excluding evidence of such pertinent facts."Po' 
In  an early case the Court of Military Appeals, in an opinion by 
Chief Judge Quinn, appeared to accept this provision of the 
Manual.208 However, several years ago the author suggested that 
this rule might not withstand application of the "poisonous tree" 
doetrine,ln8 and later events soon verified this doubt. 

In United States v. Haynes"0 it appeared that the accused had 
made certain statements by reason of a promise of confidentiality 
and that this statement had led, in turn, to other evidence, which 
was offered at  accused's trial. Judge Ferguson, writing the opinion 
of the Court, applied the "poisonous tree" doctrine and held this 
other evidence to be inadmissib1e.P" Chief Judge Quinn concurred 
only in the result, and without opinion; therefore, it is not certain 

1 

205 Par. 162, PChl ,  1851. For a general diicumion of this doetrine, see 
Everett, hlilitary Justice in the Armed Forces of the United States 112-14 
(19G8). 

at 173, and in United States v, Aaee, 5 USCMA at 730, 19 CMR s t  26.  Ci. 
dissent bg Judge Broarnan in United States \ .  Dandaneau, 5 USCMA 462, 
18 CPR 8 5  (1956).  

204 Dissenting Opinion in United statea ". D B L ~ O ,  5 USCPA at iTa,17 CMR 

PO6 [bid. 
POI See, w., United Stater V. Dandaneau, rupia note 204; United States 7. 

*Or Par. 140a. MCM, 1961. s t  p.  261. 
208 United States V. Fair, 2 USCMA 521,629.10 C P R  19, 27 (1953).  
loa Everett, Xilitmy Justice in the Armed Forces of the Cnited States 113 

nfange. 1 USCMA 96.2 CMR 1 ( 1 ~ 5 ~ ) .  

/ < o : c /  ~.""",. 
210 9 USCMA 7@2,27 CMR 60 (1858).  
111 Judge Fergliaon chmacterized the approval in United StatPa I. Fair, 

8irp-a note 208, of the Manual proviaion that evidence learned of through an 
Inadmissible eanfearion is itself nonetheless adrnlaaible as dietim. 
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whether he would apply the Manual rule. Ironically, Judge Lati- 
mer, who initially had been the Court's most vigorous proponent 
of the "poison tree" doctrine, wrote B vigorous dissent, rejecting 
the application of that  doctrine to information obtained by means 
of an inadmissible confession. 

It would seem that, the Manual t o  the contrary notwithstand- 
ing, the "poisonous tree" doctrine should sometimea be applied 
to evidence obtained by means of inadmissible confessions. Ex- 
clusion of wire tap evidence rests only an the Federal Communi- 
cations Act.21a Exclusion of evidence resulting from an illegal 
search and seizure is not required as an element of "due proc- 
ess:'pls Yet for the "fruit" garnered by these illegal investigative 
tactics, the law decrees inadmissibility, The use in evidence of 
a coerced confession is clearly a violation of "due process." But 
the transgression of a more fundamental norm than that is in- 
volved in wire tapping or illegal search.21' The exclusion from 
evidence of any "fruit" of such a confession would seem demanded 
as an a fortiori ease, and the contrary provision of the Manual 
would seem invalid, as  the Court of Military Appeals apparently 
held in Haynesele Perhaps one of the chief difficulties in 
accepting the result there is the expectation that, taken together 
with the Court's very broad interpretation of Article 31, applica- 
tion of the "poisonous tree'' doctrine to information obtained from 
an inadmissible statement by the accused would grant a criminal 
an unwarranted windfall of immunity and would involve exten- 
sive, time-consuming inquiries about the paths by which the Gov- 
ernment found its evidence. 

VII. CONCLUSIOW 
During the past decade the Court of Military Appeals has made 
112 Compare Olmstesd Y. United Stater, 277 U.S. 438 (1928), with Nardone 

21s Wolf Y. Colorado, 338 U.S. 25 (1840), 
ZLILeyra V. Denno. 347 U.S. 656 (1964); Malinski Y. New York, 324 U.S. 

401 (1845): Lisenba V. California, 314 U S  219 (1941): Brown i-. Misnriippi, 
287 U.S. 278 (1036). 

E11 Of mnrse, in t ha t  case the incriminatory statements made by the accused 
had not been coerced, hut  instead were allegedly the products of promises to 
the aceused tha t  his statements would be kept in confidence. Thus, the abuse 
a t  which the Court WBL~ st r iking in this  par t icular  instance would seem of a 
lesser magnitvde than tha t  presented by use of the "third degree" to ebts in  
a confession. However, the Yanual for Caurts.Dlartia1 provision, which the 
Court invalidated, would apparently authorize admission of evidence ta which 
an accused's confeaaion furniahsd the "lead," irrespective of the taetiea by 
which the confession was secured. For an instance in which the privilege 
wainst self-incrimination was deemed by the  Supreme Court to apply not  
only ta one's atatementa but  also to the "fruit" of such statements. see C o y n d -  
man v. Hitcheack, 142 U S  647 (1892). 
100 4810B 129 
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numerous changes in the rules of military evidence to be applied 
in courts-martial. Some of these changes were influenced by a 
desire to accord to  the serviceman the same rights enjoyed by his 
civilian counterpart. With this objective in mind, the Court gave 
close attention to the rules of evidence applied in federal courts. 
The scope of this attention was alwaya being enlarged by an ever- 
increasing willingness, in a reaction against command control, 
to disregard the provisions of the Manual for Courts-Martial, 
which a t  the beginning of the decade was almoat the “Bible” of 
the military lawyer. 

Unfortunately not every change has been for the better. And 
perhaps the deference paid to the federal rules of evidence has 
sometimes caused the Court t o  pass up opportunities to  pioneer. 
Moreover, the failure to adhere to the doctrine of stare  decisis has 
led to an undue number of reversed convictions and to an ensuing 
disappointment on the part of many military lawyers. This dis- 
appointment has been heightened by the belief that  in several 
instances the changes accomplished by the Court have placed an 
undue burden on the Government and given an unexpected wind- 
fall to the guilty. 

1so 



TRE COURT OF MILITARY APPEALS AND THE 
DEFENSE COUNSEL* 

BY CABELL F. COBBS** 

I. INTRODUCTION 

On May 5,  1950, President Harry S. Truman approved the Uni- 
form Code of Military Justiee.1 thereby introducing for the first 
time in the history of American military law the concept of 
general courts-martial fully staffed by legally trained counsel and 
presided over by the military counterpart of a United States 
Judge.* Prior to the enactment of the Code, Army and Air Force 
accused were entitled to representation by attorneys only on the 
basis of availability or when the Government was so represented.' 
The Articles for the Government of the Navy made no provision 
for an attorney for the defense.' Only the Anny and Air Force 
provided a law member for their general courts-martial, and this 
functionaw combined the tasks of judge and juror.' 

It is with the role of the newly furnished lawyer for the defenee 
that this study is concerned-more particularly with the manner 
with which the United States Court of Military Appeals has 
reacted to his performance of duty. Unfortunately, as a result 
of the very nature of the appellate process, the Court's views must 
be generally found in c u e s  which deal with those officer-attorneys 
who have failed to measure up to a prescribed standard. The 
vast majority of defense counsel apparently meet the testa laid 
down by the Court thus far, but proof of their devotion to the cause 
of their clients is lost both in acquittals and, more frequently, 

'The opinions and conclusions presented herein are those of the author and 
do not n e ~ e s ~ a r i l y  represent the views of The Judge Advoeate General's SIwl  
or any other governmental agency. 

** Commissioner, United States Court of Military Appeals; LL.B., Uniser- 
i ity of Richmond, 1949; Member. Bar of Virginia; Graduate, 4th Advanced 
Class. 1956; Army judge advocate omeer, 195&1959. 
I10 U.S.C. 58 801-938 (1958). 
1 For an excellent diacuaiian of the law ofleer and the part played by the 

Court of Military Appeala in strenptheninp his role in the military justice 
process, aee Miller, W b  Mods  Tha Law O&W A Fedsrd  Judge!,  Mil L Res., 
March, 1959, p. 69. 

8 Article of War 11. as amended, 62 Stat. 629 (194S), 
&Artidea for the Government of the Naw, Article 39. Rev. Stat. 5 1624 

(18'76) i Nwd Covrb and Boardi B 384 (1937). 
6Artieleof War8,628t.t.629 (1948). 
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in the denial of appeals.' Nevertheless, i t  is suggested that the 
increasingly liberal approach of the Court to the problem of 
adequate repreaentation demonatrates a marked dissatisfaction 
with the behavior of counsel in general. 

11. THE DEVELOPMENT OF THE JUDICIAL CONCEPT 
OF ADEQUACY 

A. THE RULE OF UNITED STATES V .  HUNTER 

I t  is a h a y s  extremely difficult for any appellate body to set 
down a standard by which an answer to  the question whether an 
attorney has adequately represented his client may be properly 
reached. Most courts tend to speak on the subject in generalities. 
and, in its initial consideration of the problem, the Court did little 
more than adopt the measure applied in the Federal appellate 
system. Thus, in United States v. Hunter? it declared: 

, , , Undoubtedly, it would be desirable to furnish every accused v i th  B 
mature and experienced trisi  lawyer but  that  is presently an impmibi l i ty .  
The best t ha t  e m  be done 18 t o  assure appointment a i  officers who are 
reasonably well qualified to protect their mbstant ia l  rights. 

"After appointment of counsel, 8s required by the Code, an seeused, if 
h e  contends his rights have not been fully protected, m u t  rrasonobly 
show that  the moeeedinga bu which he wae oamiotad w e n  80 LwOneDUll .~ 
as to  tonstilute o d i c u l o u s  and empty gestwe,  or weia 80 tainted with 
negligenoe 01 wangful  motwe8 on the pait of hie eaunasl ail t o  nurnijeat 
s ompldte  absmcs a t  jdioial chomotw. . . .I [Emphasis riupplid.1 

In the Hunter case, the accused made a very generalized com- 
plaint concerning the quality of the representation adorded him 
by his appointed defense counsel and the individual nonlawyer 

I For example during the period 1861.1859 the Court of M i l i t s n  Appeals 
reviewed only 1; 428 eases and ihsved apin~o& in only 1613 of this  numbor. 
k r i n g  the same'peiiod the a m e d  ierviees tried approximately 82,297 gen- 
eral courts-martial. s& the Y B ~ ~ O Y P  Annuai Reports of the United S ta t e l  
Court of  Military Appeals and The Judge Advocates General of the Armed 
Forces. 

7 2 USCMA 31, 6 CMR 37 (1852). The opinion was by Judge Latimer, Chief 
Judge Qvinn and Judge Brosman eoncurring. 

8 1 d .  a t  41, S CMR at 41. C ~ m p m s  the Court's language with the similar 
declaration in Diggi 7.  Welch, 148 F 2 d  667 (D.C. Cir. 1845). The Court had 
earlier pomted out the duty of all eourt-martlal officials ". , . to protect zeal. 
ounly the r ight  of the aecuned to counsel." United Staten V. Evans, 1 USCMA 
541 544 4 CMR 133, 136 (1862). It had also warned tha t  use of palpably 
in&p&ced counsel might result in Iefuasl to apply the doctrine of waiver. 
United States  V. Dupree, 1 USCMA 665. 5 CMR 83 (1862). 
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whom he had selected to aid him.8 He did not point out any course 
of conduct alternative to that followed by his representatives at  
the trial, nor could he demonstrate the manner in which he was 
prejudiced by the tactics applied on his behalf. The Court rejected 
the contention that the case should be tried de  n w o  on appeal and 
that inadequacy of representation might be established simply 
by the argument that other things should have been done. Of 
this proposition, Judge Latimer cogently remarked: 

, , , I t  is all too easy for a, losing l i t igant  to complain 0" appeal of too 
few conferences, fa i lure  t o  ea11 ivitnessei, lack of eronn-examination and 
ather  items too numemua t o  mention. But  usuallg, 8 8  i n  this case, they 
fail t o  Suggent how or in what  way they have been prejudiced. I t  hardly 
need be said tha t  if there m e  no facts  or theories to develop, conferences 
are of little help; if there  are no witneiw favorable ta the accused, 
eoun~el cannot be criticized fo r  fa i lure  t o  call [them]; and too much 
CrOBS-exBminatlm is aften more damaging than too little.lo 

The measure set forth by the Court in United States Y. Hunter 
was applied without modification far a number of years. It did 
not, however, result in the rejection in every case of accused's 
attack upon his counsel. During the period 1952-1957, the Court 
granted review and published opinions in seven cases involving 
the proposition that eounael was ineffective." Four of these were 
reversed for denial of effective assistance of counsel, while three 
were affirmed Essentially, however, the Hunter rule was followed, 
and the opinions are chiefiy important for the circumstances found 
to establish the allegation of incompetency in the particular trial. 

Thus, in United States v. Soukoup,l the negative argument that 
defense counsel could have taken many more steps on behalf of 
his client was rejected on the basis that  there were too many 
factors a t  a trial, which were not contained in the written tran- 
script, to permit an appellate body to retry the case at its level. 
And in United States v. Bigger,'3 it was pointed out that  the 
failure of the defense counsel to  consult on more than one occasion 

9 Repreeentation of Beeused persona before general COurtJ-msrtiaI is now 
limited to attorneys. United States  V. Kre.%kouskas, 9 USCMA 607, 26 CMR 
337 (1953). 

10 2 USCXA 37,42, 6 CMR 37, 42. 
II The count doer not include those caulel involving eounrel's occupation of 

inconsistent position8 in the ~ a m e  or related cases. See United States  v. 

261 (1955) ; and United States  V. Green, 5 USCMA 610, 18 CMR 234 (19%). 
In one ease, the Court  grstuitaunly commended the defense counsel for  hia 
highly competent, albeit unsueeesaful, performance. United States  v, Bennett, 
7 USCMA 97,21 CMR 223 (19563, 

~ ~ , " ~ ' ; : " . c i , " , " ~ ~ : 1 ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ , ) M ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ c ~ ~ ~ ~ ~  ym; 

112 USCMA 141, 7 CMR 17 (1913). 
18 2 USCMA 297,s CME 97 (1953). 
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with his client: his stipulation of an expert's testimony: failure 
to call witnesses to corroborate accused; and allegedly inept trial 
technique was not significant when the record demonstrated that 
the counsel participated intelligently; followed a definite strategy: 
raised a proper defense: exploited inconsistencies in the Govern- 
ment's case: and furnished proof on behalf of his client." 

In  United States v. Wilson." a single ten-minute consultation 
with an accused was found not inadequate in a murder case when 
that period sufficed to furnish the defense counsel with the whole 
story. For the benefit of appellate defense practitioners, the Court 
sagely advised that the major portion of niai Prius preparation did 
not involve the accused but the tiring search for evidence eise- 
where to support his versian.I6 

Having firmly established the principle that it would not declare 
a defending attorney incompetent as  long as the record demon- 
strated reasonably adequate activity on his part, the Court found 
such efforts to be lacking in a number of cases. In  United States v. 
Parker," counsel was found to have performed inadequately. 
There, the accused was charged with two specifications of rape 
and assault with intent to commit rape. A majority of the judges 
determined that the defense counsel had not interviewed the 
witnesses before the trial: did not move for a continuance, 
although he had a t  most only three days in which to prepare: 
conducted no voir dire examination of what appeared to be a 
specially selected panel: did not assert any challenges; made only 
two objections; submitted no instructions: and offered no evidence 
either on the merits or in tenuation and mitigation, although it 
subsequently appeared that some was available. In evaluating 
counsel's behavior, the Court adverted to the Hunter rule, but 
expressed the belief that  no counsel could have done less for his 
client.18 

11 z USCMA 248, a CMR 48 (iasa). 
16 The weakness of acwied's position was demmstrDted by the revered a i  

the eonvietion haeavae of an Article 31 vidation s h e w  in the record by the 
very representative whom they condemned. 

17 8 USCMA 16,lO CYR 201 (1065). 
18''. , , When we fairly ~ v ~ l u s t e  e~unsel's eRom from the four oomem of 

the rewid.  we wander how any counsel could do less for his client." United 
States V. Parker, mpm note-11, at  86. 10 CYR at 212. The opinion w.8 
m i t t e n  by Judge Latimer, with whom Judge Breaman concurred. Chid 
Judge Quinn, dissenting, expreaaed the view that the finding of lneompetcncy 
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If the Parker case represented the Court's considered belief that  
the accused's trial had been rendered farcical by his lawyer's 
inactivity, i t  spoke out even more strongly for a vigorously con- 
ducted defense in Cnited State8 v. McMQkan.LP McMahan was 
convicted of premeditated murder and sentenced to death. Once 
more, the record depicted a hasty trial without time for defense 
preparation and no move made by counsel to support the interests 
of the accused. Judge Latimer said : 

. , . Sumee i t  t o  say  tha t  American standards of jwtiee do not permit 
defending lawyers to waive to the  gallows the peram they hare been 
chosen to protect. E Y D ~  though an soeured's storg may not ring true, i t  
is his cmnsel's mlemn duty to present i t  in t h e  best possible manner . , 9 

The foregoing decisions made i t  clear beyond cavil that  the 
Court considered defense counsel's nonfeasance to fall within the 
H m t w  rule, and when the record revealed inaction on his part for 
which no reasonable grounds could be discovered, reversal would 
quickly follow. I t  is worthy of note, however, that  the failure of 
counsel in each of the cases discussed extended throughout the 
trial and was contradicted by the existence of matter which should 
have been brought before the cour&rnartial.81 

Having dealt with the f a h i  inactivity of defense counsel, the 
Court condemned just  as  quickly positive measures on their part 
which conflicted with their responsibility to their client. In United 
States v. Walker,'a the record disclosed that accused's individual 
counsel had urged the court-martial to acquit him on the basis of 
the insufficiency of the proof. Following trial counsel's argument 
in rebuttal, the appointed defense counsel, with the permission of 
the law officer, made a n  additional statement in which he effec- 
tively conceded accused's guilt and sought only clemency. Char- 

was based upon the majority's "speeuiatians" and thought good realom might 
have existed for the failure t o  produce evidence in extennation and mitigation. 
6 USCMA a t  91, 1s CMR a t  217. I t  is important to note, however, tha t  all 
three Judges a tb ibuted  signifleance for the  first time to the failure a i  cauosel 
to adduce m y  mat te rs  during the  presenteneing proceedings. 

le 6 USCMA TOO, 21 CMR 31 (1056). Judge Latimer again spoke for the  
Court, with Chief Judge Quinn expressing the $iew t h a t  the  record so oyer- 
whelmingly established guilt of B i e m r  offense tha t  there should be a partial 
affimanee. 

10 6 USCMA TOO, 122, 21 CMR 81, 44. 
11 Thus, in  United States v. McJIahsn, mgra note IO, the ailled paper8 

reflected accused's ~uper ior  miiitarg Bemice and the fact tha t  ha suffered 
from psychiatric disorders a t  the  time of his offense. In United States v. 
Parker. gl~pia note 17, a number of accused's fellow citizens in hia home t o m  
oetitioned for  clemencr af te r  the trial. sverrine hia mod  reoutation. In 
beither c& was any iffort made to un&r t h i h p r o d a n d  bring i t  to the  
attentian of the court membera. 

PP 3 USCMA 856.12 CMR 111 (1861) .  
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acterizing the concession of counsel as, a t  the very least, so g r ~ s l y  
negligent that i t  came within the scope of United States v. Hunter, 
supra, the Court did not hesitate to order a reversal, and indicated 
its shock a t  the appointed counsel's casual destruction of the 
vigorous Contentions by individual counsel.ga 

In United States V. McFarlane,2' less reprehensible, but no less 
surpriaing, conduct drew an equally swift order for a rehearing. 
There, the defense counsel purposely informed the court-martial 
in a capital case that, but for the provisions of the Uniform Code 
of Military Justice, Article 45,25 the accused would have pleaded 
guilty. Following this declaration, he permitted the Government 
to present its case with little or no interruption, waived closing 
arguments, and presented only inconsequential items in mitiga- 
tion and extenuation. I n  reversing, Judge Latimer's majority 
opinion once more commented on the unseemly haste with which 
the armed forces uniformly seemed to t ry  capital cases. Con- 
ceding C O U ~ S ~ I ' S  good intentions in attempting by these means 
to save the accused from a death sentence, i t  wa8 concluded that 
his conduct was designed to signify to the court-martial a default 
on the merits in a hope for clemency, a position which was totally 
unjustified in light of the meagre showing made in mitigation 
and extenuation. Once more, the Court pointed out the necessity 
for exploring the defendant's civilian background fully and the 
duty to seek out proof and matters in mitigation and extenuation 
wherever they might be found. The combination of affirmatively 
conceding guilt in defiance of Article 4 5  and the desultory action 
thereafter taken was held to require another hearing with new 
counsel. The Chief Judge, concurring, was more scathing in his 
characterization af the iuckless judge advocate.e6 
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emphasized that the Court of Military Appeals intended to require 
fully professional performance from military defense counsel. 
Silent acquiescence in the trial counsel's efforts or misguided 
tactics, if no reasonable basis therefor could be found, would 
entitle the accused to another trial with more competent repre- 
sentation. The emphasis, however, placed in later cases upon the 
failure of defense counsel to present matter in mitigation and 
extenuation constituted auguries of things yet t o  come, and i t  is 
suggested that much of the rationale of United States v. Mc- 
'Farlane, m p m ,  may be found in the Court's recent, more liberal 
approach to the accused's complaints concerning his representa- 
tive's professional competence. 

B. THE LIBERALIZATION OF HUNTER- 
UNITED STATES V. ALLEN 

Followirg the .llcFa'orlasc de::$ion, nnot.'er facror ap?eced  f o  
complicate t i e  npplicat:on o i  the xan?arJ  erst ier forth ir. Hd,.ter. 
In 1923, The J,idge .id!ocate Genera! of rhc Ann? wdge3:ed t ta r  
convenicg n u t h r r i t k  8r.d del7.e sou&:l rr.o.ld do well to nepo- 

tencing court. 

that his d;tles ended wkn tt.e nego:iation of : i e  Fuilt? plea a w e -  
ment and do r.o:hinp iur:her tawzrd iesse?ing of t!.e accused's 
penalty." i n  that caje. Allen coxended that he had made his 

PBLetter from hlajor General Franklin P. Shsw, Acting The Judge Advo- 
este  General, U.S. A m y ,  to st1 Army Staff Judge Advocates, 23 April 1953. 
By 1960, the number of negotiated guilty pleas had risen to 60% of all Army 
general courtsmart ia l .  60 Jvdge Advocate Legal Service 53/17 (1960) (Re- 
port by Major General Geo~ge W. Hickmsn, Jr., of the Achievements of the 
Judge Advocate General's Corps During the Period 19661860). 

l 9 8 U S C M A 5 0 4 . 2 5  C M R 8  (1951). 
80 With the adoption of the guilty plea program, there was B tendency on 

the pa r t  of nome staff judge advocates to a t tempt  to insure t ha t  accused did 
not receive B sentence beim t ha t  agreed upon by entering into no arrsnge- 
ment unless e~unse l  was willing to forego the r ight  to present evidence in 
mitigation and extenuation. See 58 a r m  87 (1958). This position was 
apeediiy oondemned by the Board of Review. C Y  380859. Caliahn, 22 CMR 
443 (1958). Doubtleaa, i t  is w f h  tactics BLI these which haw cawed two of 
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trial defense counsel aware of many factors tending to extenuate 
the desertion to which he pleaded guilty. Following the findings 
of guilty, counsel said nothing on behalf of the accused Before 
the Court, the defense counsel filed an affidavit countering ac- 
cused's allegations and stated that his investigation of the latter's 
background disclosed that reference to it would work either to 
his client's disadvantage or amount to a fraud upon the court- 
martial. Faced with conflicting statements, the Court ordered 
the record returned to the board of review a8 the tribunal best 
equipped to  resolve the question of accused's veracity via a Yis that 
of his lawyer. In so acting, however, it paused to comment that 
the guilty plea agreement always left in issue the vital question 
of sentence : 

The sentence proceeding is an integral pa r t  of the courbmart ia l  trial. 
United State8 V. Strand,  6 USCMA 287. 806. 20 C P R  18. Plainly, there- 
fare, counie1's duty to pepresent the accused does not end with the find- 
ings. Remaining for  determination is the  question of secuaed'a libertg. 
pmpei ty ,  meial ntandmg-in fact ,  his whole future .  And his lamer is  
charged w t h  the rubstantis1 responsibility of appealing on his  behalf to 
the emscience of the ~ 0 w t . 3 1  

Certainly, one cannot disagree with the conclusion that i t  is 
counsel's duty to seek from the trial court the least possible penalty 
for his client without regard to the pretrial agreement with the 
convening authority. The startling innovation in Allen, consider- 
ing the prior case law, was the Court's intimation that, in the 
absence of controversy over the facts, it would assume that  counsel 
had failed in his duty to present extenuating matter if such was 
available and was not offered t o  the court-martial?' This view 
was quickly strengthened in United States v. Friborg." Although 
the Court afimed accused's conviction, it made it clear that  the 
action wa3 taken upon their scrutiny of the record and allied 
papers, from which they found that ". . . the accused and his 
counsel decided advisedly to  make no statement and to take a 

the Judges to e x p ~ e i s  reservations about the desirability of negotiated pleas. 
See United States  V. Watkina, 11 USCMA 011, 28 C I R  427 (ISBO), and 
United States V. Welker, 8 USCMA 647, 25 CMR 151 (1868). 

91 8 USCMA 504, 607, 25 CMR 8, 11. 
82 ". . If these recitals wore undisnuted we would be eommlled ta 'wander 

how any counsel Could . , , [have don;] leas f a r  his e1ient:"~United States  7 ,  
Allen, mpra note 28, a t  508, 25 CMR a t  12. In his dissenting opinion, Judge 
Lntimer minted out t ha t  the Court was demrtinh- f rom the Huntel rule and 
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chance on the sentence.”8‘ And in United States v. Welker,“ un- 
favorable mention was made of the “tendency on part of defense 
counsel to present no evidence, and to make no argument, in miti- 
gation when there is an agreement with the convening authority 
on the plea and the sentence.”8n 

The development of the Allen line of decisions made i t  clear 
that  the Court had come a long way eince its decision in United 
States v. Hunter.8‘ From an outright declination of the invitation 
to re-examine counsel’s trial behavior a t  an appellate level unless 
i t  appeared that no representation was really afforded the defend- 
ant, it had determined to meet the accused’s varying complaints 
head on and re-examine his lawyer’s tactics in order to determine 
whether there were reasonable grounds for his nonfeasance. It 
has been suggested that the initial basis for this shift in position 
is found in the negotiated guilty plea program.” In this connec- 
tion, it is worthy of note that every case involving counsel de- 
ficiency in which there 1s a departure from Hunter involved a 
negotiated plea, and the principal complaint was the apparent 
tendency of defense counsel to relax hie efforts after the pretrial 
agreement was concluded. 

As it further developed the concept of examining the reason- 
ableness of counsel’s efforts, the Court suggested the existence of 
a limitation on the application of the Hunter rule. In United States 
v. Hwne?Q affidavits filed by the accused alleged that he had dis- 
cussed entrapment with his couneel but that  the latter had in- 
formed him that he had agreed with the trial counsel not to raise 
the defense in return for the Government’s exclusion from its 
case of the defendant’s pretrial statement. In  a counter-affidavit, 
defense counsel denied any such discussion with the accused and 
averred that he had not raised entrapment as  that defense did 
not exist and its mention would have been frivolous. In  reversing, 
the Court found that the evidence placed entrapment in issue. 
It also pointed out that  counsel had made no challenges, indulged 
only in perfunctory cross-examination of Government witnesses, 
made no opening statement and did not present a closing a r m -  

same effect. 
56 8 USCHA 647,26 CBR 161 (1855). 
88 I d .  at  649, 25 CMR at 153. 
8 7  See note 7 mpra. 
I8 United States V. Welker, mwa nn. 36, 36. See also note 30 mpva. 
81 9 USCMA 601,26 CHR 381 (1955). 
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ment. The Court then recast the Hvnter  doetrine in a manner 
which had not theretofore been mentioned: 

.By tha t  broad lang~age  we did not intend to be understood 88 wying 
tha t  the highest degree of profesdonal competency is not t o  be expected of 
a% owoin ted  dr/enie ~bum11. In Hendricknon Y Overlade, 131 F Supp 561 
(XD Ind)  U S % ) ,  the court drew a distinction between representation of 
oowt  appointed m~md and employed e o ~ n ~ e l  of a defendant's o m  choice 
where the Question of due process was eonoerned. , , .40 [Emphasis sup. 
piied.1 

Regardless of the validity of the distinction, it is reasonable to 
infer from the Court's statement some dissatisfaction on its part 
with the performance of appointed legal representatives and re- 
luctance to impose the high requirements of United States v. 
Hunter upon an accused who had had no choice in the selection 
of his counsel. Although not stated in the opinion, it is also argu- 
able that the new rule concerning counsel's behavior stems at  
least in part from realization of the fact that  defense counsel ia 
a subordinate of the staff judge advocate and must look to that 
officer for his efficiency ratings, leaves, passes, and other per- 
quisites." Aside from the theoretical basis for the departure 
from the Hvnter decision, i t  is clear that the Court now intended 
to review the perfomance of a t  least the appointed defense counsel 
an appeal and to do so solely by the standard of the reasonableness 
of his trial tactics or abstention from affirmative efforts on behalf 
of his client.42 

4 o I d .  a t  604, 26 CMR s t  884. Judge Latimer, dissenting. charaeterized the 
Court's reversal 8s B substitution of i ts  jndpment of tr ial  tactics for those of 
defense counsel. Compare the concurring opinion of Judge Fergulon in 
United States V. Smith, 10 USCYA 31, 27 CMR 105 (1858) .  

11 Compare the rationale of United States Y .  Deain, 5 USCMA 44, I T  CMR 
44 (1864), wherein the president of a permanent court-martial had the duty 
of reporting on members' efficieney, with the superior-subordinate relation- 
ship of the staff judge advoeate and the defense counnel. And ~ e e  CM 400008, 
Oliuae, 26 CMR 883 (1858), wherein the  board of review reversed the  Arrt 
of e. series of cams for  command influenee when the staff judge advocate and  
convening authority interfered with the military justice p r o t e ~  by making 
B speech on inadequate sentences and by transferring Zesious IBWI.BI+ 
defense counsel to line duties in order to  impress upon them the imPOTtBnw 
of the  mili tary 8ePYiCe. See also CM 398837, Danials, 27 CMR 527 (1868). 

4 2  KO cage entablmhes this principle clearer than  United States 7. Huff, 
11 r S C M A  887, 29 CMR 213 (1860). There, eounsel negotiated an advan- 
tageous pretrial agreement in return for  B guilty plea to desertion. In 
mitigation, he omitted to atste the motwatbn  f a r  accused's offense but argued 
tha t  he should no t  be punished heavily, as he had a civilian job awaiting him 
and was B noncommissioned officer a t  the time of his departure.  The Court 
held tha t  Such tactics were clearly unreasonable as "it would be impmsible 
to conjure up  an argument less  attractire fa r  presentation t o  men whose lives 
are devoted to 'Duty, Honor, Country."' United States I. Hue, =pia a t  401, 
29 C Y R  a t  217. While the opinion may be criticized an the  basis t h a t  the 
defense counsel may have had adequate masons f a r  withholding infomat ion  
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111. THE PROBLEM C R E A T E D B Y T H E A L L E N R U L E  
AND ITS SOLUTION 

The problem created by the approach of the United States Court 
of Military Appeals to the adequacy of representation by counsel 
is also the most valid criticism of the rule which it applies. As 
has been frequently noted by Judge L a t i m ~ , ~ ~  measurement on 
the appellate level of counsel's performance a t  the trial must be * 
made on the basis of the record, allied papers, and codicting 
affidavits. I t  is not unusual to find accused who become dissatisfied 
with their attorneys when a substantial sentence is imposed, and 
they have nothing to lose by fabrication of claimed deficiencies on 
the part of their counsel." Additionally, there are many reasons 
which do not ever appear in written form for failure to adopt 
aggressive tactics a t  the trial level, and it is usually difficult to 
explain these some months later, An experienced defense counsel 
is, or should be, aware of the foibles and idiosyncrasies of each 
court member and his judgment in the presentation or withhold- 
ing of evidence must to some extent be governed by that knowl- 
edge. In  short, i t  is frequently impossible adequately to measure 
the judgment of counsel from affidavits and the written record. 
Without such measurement, i t  is improbable that an accurate 
determination can be made of the reasonableness of his conduct." 

On the other hand, it can also be argued that the difficulties in- 
volved are no more than those found in appellate resolution of 
other factual issues in closely contested cases, wherein equally 
grave questions of judgment are involved. Surely, they are not 
so insurmountable that the Court should not run the risk of error 
on its part  in order to enforce its demand that the B C C U S ~ ~  be 
afforded the highest degree of professional assistance. That he 

eoneerning the motmatian for accused's desertion, one can hardly disagree 
with its eonelusion that his itatus BP a noneommisaioned ofleer and his haste 
to return to a position obtained during his unauthorized absence ". , . were 
[fsetorn] calculated to amure imposition of the severeit of penalties." 11 
USCiMA at 401,29 CMR a t  217. 

(I  United States V. Allen, rdwa note 28; United Stab$  V. Home, aupra 
note SQ; and United States Y. Huff, sup10 note 42. 

UIndeed. in United States V. Huff, aupm note 42, it was mnoeded on oral 
argument that acevsed hod not complained of the tactics employed by his 
defense E O Y D S ~  In any event, it ia svggeited that there is an element of 
fantasy in any rule requiring an unlettered aeeuxd to determine whether his 
lawyer performed adequately. 

(6 This problem doubtless explains the dichotomy in viewpoint regarding 
the adequaey of counsel's representation in United State8 V. Watkina, 11 
USCPA 811, 28 CMR 427 (1960). 
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has not always received that degree of aid appears to be particu- 
larly well established by the Allen line of decisions in which little 
or nothing was attempted beyond negotiation of a pretrial agree- 
ment. 

Similarly, it is suggested that a solution to the problem inherent 
in the appellate re-examination of defense counsel's performance 
lies neither in reversion to the broader and less rigid concept 
espoused in Hunter nor in oversensitive reaction to criticism of 

t judge advocate officers, but in acceptance of the well-founded 
principle that every accused is entitled to advoeacy of the highest 
professional quality and the implementation of measures designed 
to insure that he receives it, not in the great majority of cases, 
but in all eases. 

The question of mitigation and extenuation alone offers a ready 
example, and it is undoubtedly the area which has received the 
most attention by the Court.4e As a unanimous Court has indi- 
cated, the rwords of trial should always reflect any attempt to 
obtain information concerning the accused's civilian background 
and reputation in his home community. Such is always impartant 
to both the trial court and appellate agen~ies. '~ Nevertheless, it 
seems that counsel are frequently satisfied to make no inquiry 
that extends beyond their own immediate military area or the 
accused's records. 

Another area of defense failure includes the failure to object 
to questionable matter during the trial, leading inevitably to the 
argument of waiver at the appellate level, regardless of the dam- 
age to accused's interests. One need only scan the reported opin- 
ions of the Court to see the confusion wrought by its attempt to 
do justice where harmful error was not properly preserved for 
appellate scrutiny.'8 

These examples are but two of a host of iilustrations whicn 
could be drawn to demonstrate the room far  improvement in 
counsel's performance. While i t  is true that the eases reversed 
for inadequate representation constitute a minority of those heard 
by the Court and even a smaller fraction of those tried, these few 
occurrences inevitably erode judieal confidence in the ability of 

4 6  See United States Y .  Allen, mpra note 28; and United States v, Ed. 
mp7a note 42. 

t i  United States V. MeFarlane, 8 USCMA 86, 88, 23 CMR 320. 32S24 
(1851) .  

4 8  In United States V. Cary, 9 USCMA 348, 28 CXR 128 (1858), the Chief 
Judge, concurring, specifically interrelated the problem of inadequate repre- 
sentation and ~ a i ~ e r .  And 818 United Statea 1. Dupree, aupre note 8. 
142 *GO ,810B 
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the group to which the defaulters belong and, indeed, each such 
failure of counsel does reflect discreditably upon the administra- 
tion of a fairly conceived system. It therefore behooves all charged 
with military justice duties to institute measures whereby the 
training and development of counsel is such that each case re- 
viewed by military appellate bodies will reflwt that degree of legal 
representation to which the accused is entitled under the Code 
and which the Court of Military Appeals has demanded that he 
receive. 

IV. CONCLUSION 

The development by the Court of Military Appeals of the concept 
of adequate representation by defense counsel from its earliest 
exposition in United States v. Hunter,‘Q as a broad standard of 
due process, to that of a reasoned advocacy in United States v. 
AUen,’o and subsequent cases has imposed a challenging standard 
upon judge advocate officers. The era of paternalism in military 
law is dead. It has been supplemented by that of single minded 
advoeacy for the accused’s interests and those of the Government. 
The measure of performance is high, but i t  must be met if public 
confidence is to be maintained in a system so different from civil 
courta, yet involved so deeply in the trial of civil-type offenses 
committed by members of a largely draftee army. 
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REHEARINGS TODAY 
IN 

MILITARY LAW" 
BY CAPTAIN HUGH J. CLAWSEN"' 

The word 'rehearing' in militan. law, is a word of srt and refers to B 
second trial  r h i e h  is ordered, u~ually, h a u s e  of home enor occurring 
during the tr ial  which prejudiced the aoeused.1 

I. INTRODUCTION 

When the Uniform Code of Military Justice' bfcame effective 
on 31 May 195L8 a single system of criminal law for all of our 
armed forces'came into being for the first time. As a result, some 
Of our armed forces also had 8 statutory basis for rehearings for 
the first time.' 

& T h e  Articles for the Government of  the Naw, R.S. 5 1624 (1815), BLI 
amended; I 2, act of 22 Jun 1874, 18 Stat.  192; act  of 3 Mar 189.8, 2 1  Stat .  
716; act  of 25 Jan 1806, 28 Stat .  639, BI amended; 55 1-12, 1611, act of 
18 Feh 1909, S 5  Stat .  623; sat of 29 Aug 1916, S9 Stat .  686; act  of 6 Oet 1917, 
40 Stat .  393, as amended: act of 2 Apr 1018, 40 Stat.  601, the p'e-code system 
of erlminsl lav amoliesble to Nsvv and Marine aerionnei had nn stehtnrv 
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Prior to 1920 the concept known today as a rehearing did not 
exist in any of the services. Before this time, Colonel Winthrap 
records, a second trial could be ordered with the accused's can- 
sent.l There was a theory, however, advanced by some, that The 
Judge Advocate General of the Army did have the authority to 
order something in the nature of a rehearing.' This thesis was 
Premiaed on an old statute which appeared to aay The Judge 
Advocate General could "revise" the proceedings of courts- 
martial.8 The validity of this proposition was never directly de- 
cided, In any event, the then Judge Advocate Generals did not 
believe he possessed such authority and apparently never at- 
tempted to use it." His position was very likely influenced by an 
early case which, in dicta, indicated the mentioned statute con- 
ferred no judicial functions, but rather recited a list of clerical 
duties." 

11. HISTORICAL DEVELOPMENT 

A. THE ARTICLES OF WAR OF 1910 

The Articles of War of 1920,'z enacted for the government of 
the Army, became effective on 4 February 1921.L8 Article of War 
501h14 was the first statutory provision for rehearings, and was 

Laws for  the Coast Guard, $5 2.7. act of 26 May 1806, 34 Stat .  200; a d  Of 
5 sun 1820, 41 Stat.  880, no statutorg e v t b r r i b  for reheari2lm 

States Coast Guard C G 2 2 1  22 Nav 1848. The pre-Code system of the Army, 
eh. I1 5 1 act of i June lsh0 41 Stat.  187 %a *mended made applicable to 
the Alr  Fbrce when meated, &le 11, act & 26 July 18i7,  61 Stat. 488. did 
provide for rehearings by statute. 

6 Winthrop Military La- and Precedents 463 (2d ed. 1820 Reprint). See 
d s n  Dlg. Ope: JAG 1812, Articles of War par. CII A (Mar. 1808), 

,See 58 Cong. Roe. 6843-5844 (1820). See aim Morgan, The Bockground 
of the Uniform Code a t  M i l i t m y  J u h o s ,  6 Vand. L. Rev. 168, 171 (1858). 

II R.S. 5 1188 (1875) provided: "The Judge Advocate General shall receive. 
revise, and e a u ~ e  to be recorded the proceeding% of 811 EoYTts.maTtia1. eourttl 
of inquiry, snd military commissions, and perform aueh other duties PI have 
been performed hemtofore by the Jvdge A d m a t e  Genersl of the Army." 

I Major General Enoeh B. Crowder was The Judge Advocate General of the 
Army from 15 Feb 1811 to 14 Feb 1823. See 1 CMR a t  Vii (1852). 

losee 68 Cong. Ree. 58Pb5844 (1820). See also Morgan, ap. ait. mpla 
note 7, a t  171. 

IIEipartaManon.268Fsd.384 (C.C.N.D.N.Y.1882). 
1P Ch. 11, 5 1, act of 4 Jun 1820, 41 Stat. 787. 
I I  See eh. 11, 5 2, Pet of 4 Jun 1820, 41 Sts t .  787.812. 
14 Ch. 11, 8 1, act  of 4 Jun 1820. 41 Stat .  787. 789. 
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considered by some to be the most radical change" from the 
Articles of War of 1916." Articles of War 47 and 49 of the 
Articles of War of 1916, declaring, respectively, the powers in- 
cident to the power to approve and confirm, only authorized ap- 
proval or disapproval of the findings and sentence in whole or in 
part." These same articles under the Articles of War of 1920 
were identical except for the following addition: "(c) The power 
ta remand a case for rehearing, under the provisions of Article 
60%."1s Thus, the convening authority of any type court could 
order a rehearing.l8 The Board of Review, whose review was 
required in certain general court-martial cases, could order a 
rehearing-but only with the concurrence of The Judge Advocate 
Generd.zo The President, whose confirmation was required in 
some cases, was empowered t o  order a rehearing in such cases.li 
In time of war, the commanding general of an Army in the field 
could, because of his authority to confirm certain death sentences, 
order a rehearing.%% 

Although an officer exercising general court-martial jurisdic- 
tion had supervisory authority over all special and summary 
courts-martial tried within his cmnmand,~a he did not possess 
authority to order a rehearing when revieKing such cases.14 His 
authority, as supervisory authority, was limited to remission, 
mitigation, or suspension.16 

Article of War 50% of 1920 remained unchanged until 1937, 
when i t  was amended to provide that the functions of the Presi- 
dent thereunder could be preformed by the Secretary or Acting 
Secretary of War.24 I t  was further amended in 1942 to provide, 
when a branch office of The Judge Advocate General was estab- 
lished in a distant command, that  the commanding general of such 
distant command could exercise the Same functiops 88 the Presi- 
dent in ordering rehearings-provided such officer was not the 

16 See 58 Cone. Ree. 6844 (1920). 
16 See. 3, act of 28 Aug 1916, 39 Stat.  650. 
17 See 5 3, Bet of 29 Aug 1816,39 Stat.  650,657-658, 
18 See oh. 11, § 1, act a i  4 Jun 1920,41 Stat.  737,796-197. 
18 Ch. 11, $1, act of 4 Jun 1920. 41 Stat.  737, 786. 
20 Ch. 11, P 1, ac t  of 4 Jun 1820, 41 Sts t .  787, 781-799. 
11 See A l ' n  43, 49, and 50% of 1920, Ch. 11, 5 1, act a i  4 Jun 1920, 41 Stat.  

737,796799. 
I* Ibid.  

24 Dig. Ope. JAG 1912.1910 $403(5) (Aug, 30, 1932). 
S I  Ibid. 
28 See. 1, aft of 20 Aug 1837. 60 Stat.  724. 

28 ~ i a n u s i  for courtn-brartiai, U.S. A ~ ~ ~ ,  m a ,  9 1 ~ .  

,(io 48208 147 
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appointing or confirming auth0rity.~7 No further statutory 
amendments to the Articles of War affecting rehearings were 
made until after World War 11. 

BY executive order, however, President Roosevelt delegated 
(along with other powers) his authority to order rehearings to the 
Undersecretary and Assistant Secretary of War, and, a t  the 
same time, provided that The Assistant Judge Advocate General 
for Miiitary Justice could exercise ail the functions, duties, and 
Powers of The Judge Advocate General conferred upon the latter 
by Article of War  XI%.^^ Similarly, President Truman delegated 
all his functions, duties, and powers under Article of War 50% 
to the Secretary and Undersecretary of War.lQ 

B. THE ELSTON ACT 

The next statutory development in the law of rehearings oe- 
curred with the passage of the so-called Elston Act.80 Although 
this act effected considerable changes in language and the num- 
bering of the articles, there was practically no change in sub- 
stance in the law of rehearings. 

Article of War 50% of 1920 was rescinded and, in the main, 
rehearings were provided for in Article of War 528' while appel- 
late review was provided for in Article of War 50.8a The latter 
article did, however, contain some provisions f i l c h  implemented 
the rehearing article. Article of War 52 provided, in part, that  
when ". , , any reviewing or confirming authority disapproves a 
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sentence or when any sentence is vacated by action of the Board 
of Review or Judicial Council and The Judge Advocate General, 
the reviewing or confirming authority or The Judge Advocate 
General may authorize or direct a rehearing." Here again, as 
under the 1920 act, the convening authority could order a re- 
hearing, his "power to approve" remaining unchanged.88 Simi- 
larly, the President, as c o n h i n g  authority, could still order 
a rehearing in those cases where his cominnation was required: 
although his confirmation was not required in as many instances 
as was previously the ase.8' The newly established Judicial 
Council with the coneurrencp of The Judge Advocate General, 
the Judicial Council alone, and the Secretary of the Army, were 
confirming authorities in certain instances, and as such could 
order a rehearing." Further, a board of review, with the con- 
currence of The Judge Advocate General, could order a rehearing 
when acting oncertain cases.aa 

In addition, the approval of the officer exercising general court- 
martial authority over the command was required before a special 
court-martial sentence which included a bad conduct discharge 
could be executed, and such general court-martial authority could 
order a rehearing in such eases.87 

C. THE UCMJ 

Probably because the concept developed in the Army, Congress 
patterned the rehearing provisions of the Code after the pre- 
Code practice of the Army.ag In fact, the term "rehearing" itself 
was adopted from Army usage." With this historical and legis- 
lative background as a general frame of reference, the remainder 
of this article will be devoted to an analysis of the law of rehear- 
ings under the Uniform Code of Military Jus t ice-as  interpreted 
by the United States Court of Military Appeals, 

111 See Article of War 41, eh. 11, 5 1, act of 4 Jun 1920. 41 Stat. 787, 796, 8.8 
amended hg Title 11, I 228, act pf 24 Jun 1948, 62 Stat. 627, 664. 

8 4  See Articles of War 48 and 49, ch. 11. I 1. act of 4 Jun 1920, 41 Stat. 187, 
796787, 88 amended by Title 11, 05 22&226, act of 24 Jun 1948, 62 Stat. 627, 
63&636. 

16 I b d .  
taAr&le of War KO, eh. 11, I 1 ,  aet of 4 Jun 1920, 62 Stat. 627, 635, 
87 Article of War 47, ah. 11, 5 1, act of 4 Jun 1920, 62 Stat. 627, 614. Thin 

was D power not pomessed by the general court-martial mperviaory authority 
under pdor prsctiee. See nn. 23-25 mpm and accompanying text. 

aRSee H.R. Rep. No. 491, 81st Gong., 1st Sori%. 30 (1949) i S. Rep. No. 486, 
8lst Cang., 1st Seas, 26 (1949). 

89 Ibid. 
*oo 41108 149 
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111. THE AUTHORITY TO ORDER REHEARINGS TODAY 

A. THE CONVENING AUTHORITY 

The officer who convenes any type court-martial, i.e., the con- 
vening authority, has the power to order a rehearing.40 There are, 
however, a t  least two instances where someone other than the 
officer who convened the court may be the "convening authority" 
for a Particular w e .  First, where a rehearing is ordered on appel- 
late review, and the accused has been transferred to another com- 
mand, the officer in this command who has the authority to can- 
vene the type court-martial that tried accused may order a re. 
hearing-provided the officer who originally convened the court 
has ordered a rehearing." If the original convening authority 
does not order a rehearing, but dismisses the charges after de- 
termining that a rehearing is not practicable, this determination 
is binding on the convening authority of the command into which 
the accused has been t ran~fer red . '~  Secondly, a board of review, 
or the Court of Military Appeals, may determine that the officer 
who convened the court-martial was incapable of acting thereon 
after the completion of the trial, and order that  the case be re- 
ferred to another officer who exercises the same type jurisdiction 
for a new post-trial review.48 This latter officer would, necessarily, 
under Article 63 (a)," have the authority to order a rehearing. 

One further situation concerning the convening authority's 
power should be considered. After evidence on the merita has 
been received the convening authority may, because of urgent, 
and unforseen military necessity, or the admission of highly preju- 
dicial inadmissible widenee, withdraw a case from the court and 
refer it to another.'j If this is done before the findings the ques- 

4oCC>lld. art. 63(s), l a  U.S.C. 6 S63(al (I9381, Comenine authoritiea in 
the Arm" have Doalesled t h r i  same ~ o w e i  bv statute since 1920. See note 19 . .  . .  
B U P ~  and Becompanying text. 

(1 JAGM CY 353869 (Apr. 8. 19331, in Manual far CourtcMartlal, Umted 
States, par, 92 (1951, Army SUPP. 19591, 

11 ZbLE. Thus, the ''order" of a rohsaring by the original convening authar- 
ity amounts to nothing more than an authorization which is not binding upon 
the subneqvent convening authority. Cj. Legal and Legidative Basis, Planus1 
for  Courts-Martial, United States. 1951, p.  133. 

48 See, e . # . ,  United States i-. Papciak, 1 USCMA 412, 22 CMR 202 (1956) i 
United States V.  HeClenny, 5 USCMA ; a i ,  18 ChIR 131 (1955) ; CM 381683,  
Layne, 21 CHR 384 (1966) (dissent by Col. Searles). Cf. United States V. 
Taylor, 5 USCMA 523,lS CkIR I47 (1955). 

. 

1 4  10 U.S.C. & S63(a) (19681. 
4 6  Manual for  Courti.Martia1, United States. 1951. par. 5 6 b .  [Hereinafter 

cited as "MChl, 1931.1'3 
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tion is one of je~pardy . '~  In United States v. Stringerd7 the con- 
vening authority withdrew the case before findings because he 
determined some remarks made by the president of the court- 
martial to be highly prejudicial to both the Government and the 
accused. After holding this procedure to be authorized, and not 
a bar to further prosecution, the court stated that the convening 
authority could have ordered a rehearing after the findings and 
sentence because of the improper remarks, and there was no valid 
reason why he should be required to wait. In United States v. 
Ivory" the accused stood convicted, but unsentenced, when t h e  
president of the court noticed a variance between the pleading 
and proof. The convening authority withdrew the case from the 
court and the accused pleaded jeopardy a t  the second trial. The 
Court of Military Appeals held that jeopardy had not attached 
and stated: ". , , , If an accused is initially found guilty, he can 
never be convicted of a degree of an offense greater than that 
returned by the original court-martial." This language is appar- 
ently based on the court's holding in the Padilla'o case, There, 
the convening authority erroneously determined that the court- 
martial that  had tried the accused lacked jurisdiction and ordered 
"another trial."60 Although the court found that the first court- 
martial did possess jurisdiction, and hence the second trial was 
unnecessary, it likened the second trial to a rehearing with respect 
to the limitations imposed by Article 63(b).61 Considering these 
cases as a whole, i t  is plain that the Court of Xilitary Appeals 
likened the I w r g  situation to a rehearing and would limit the 
degree of the findings at  the second trial to the findings made at  
the first trial. Similarly, should a convening authority properly 
withdraw a case after sentence was adiudned. a lopical extension 
o f  kwy would require that the maximum-sentence imposable at  
the second trial be limited to that imposed in the first instance. 

B. T H E  GENERAL COURT-MARTIAL 
SUPERVISORY AUTHORITY 

The officer exercising general court-martial jurisdiction over a 
command has supervisory authority over all special and summary 

46 UCMJ, art. 44,10 U.S.C. S 844 ( 1 5 6 8 ) .  See MCM, 1961. pars. 5 6 )  and Gad. 
4 7 5  USCMA 122,17 C Y R  122 (1964). 
4 8  5 USCMA 615,26 CMR 296 (1958). 
48 United States Y. Psdiila, 1 USCNA 603, 6 CMR 31 (1962). 
60 The pmceduie known as "another trial" is dw8ss premised on a lack of 

jurisdiction. See generally, hlC31, 1961, ch. IV and pars. 68) and 92. 
11 10 U.S.C. $ 868(b) (1968), which provides generally that, on B rehearing, 

the accused may not be tried for any offense of which he was found net guilty 
a t  the firat trial nor r o c e i ~ e  a Sentence more severe than that first imposed. 
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courts-martial tried in such command.6' Although there was some 
doubt about it at  one time,6s i t  is now clear, since the Frisbee64 
ease, that  the general court-martial supervisory authority may 
order a rehearing when reviewing special courts-martial under 
Article 65(b)16 where the sentence, as approved by the convening 
authority, includes a bad conduct discharge. 

Does the general court-martial supervisory authority also have 
the power to order B rehearing when reviewing special courts- 
martial where the sentence does not include a bad conduct dis- 
charge, and summary courts-martial, under Article 65(c) ?Ss The 
Court of Military Appeals, by dictum, in Frisbee answered in the 
affirmative: although the late Justice Broaman, concurring in the 
result, thought an answer to the above question should be with- 
held until raised on review. Since a special court-martial not in- 
volving a bad conduct discharge, or a summary court-martial, is 
final upon review as  provided by Article 66 ( c ) ,  the Court of Mili- 
tary Appeals will never be confronted with the problem. For this 
reason, the dictum of the majority in Frisbee assumes additional 
importance. Their reasoning is, simply, that since the general 
court-martial aupervisory authority may set aside the findings or 
sentence in whole or in part:' he clearly should be able to condi- 
tion such action on ordering a rehearing-in short, the power t0 
set aside includes the power to direct a rehearing. 

C. BOARDS OF REVIEW 

Boards of review may order a rehearing in a case which they 
review." If a board of review orders a rehearing but the conven- 
ing authority finds a rehearing impracticable, he may dismiss 
the charges.'Q I t  is, therefore, apparent that the "order" of a 

l 6  10 U.S.C. 5 86S(c) (19581, 
6, YCM, 1951, par. 840(2) .  
WUCMJ, art. 66(a) 10 U.S.C. 5 866(d) (18SS). All cases affecting I 

general or flag o 5 f e i  & where the approved sentence extend8 to death. dia- 
miaral dishonorable or bad eonduet diaehargea, or confinement far one Year 
or m& must be reviewed by a board of review. See UCMJ, art. 66(b), 10 
U.S.C. S 866(b) (1858). 

152 *Ga ,Sam 
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board of review of a rehearing is nothing more than an a u t h o r h -  
tion."O 

In Beat" i t  was held that the authorization of a rehearing by a 
board of review was a non-appealable interlocutory order unless 
the board takes h a 1  action on the sentence. Later, however, in 
Papciak" i t  was held that any action by a board, which finally 
disposes of the matter before it, is appealable. Moreover, in 
Pap&, Judge Latimer was of the opinion that, even though 
the board does not act finally on the matter before it, if a right of 
any party is determined in such a manner as to leave no adequate 
remedy, except by recourse to an appeal, then such matter would 
be appealable under the "extraordinary proceedings'' exception 
mentioned in Best. In any event, one problem raised by B e s L  
namely must an aecuaed await a rehearing before he may raise 
the issue that such rehearing was improperly authorized because 
based on insufficient evidence-seems to be resolved. Clearly, if 
a board of review disapproves the findings and sentence and 
orders a rehearing, such action constitutes acting with finality 
on the matter before i t  within the meaning of Papciak. Thus, 
where a board orders a rehearing, the accused may properly peti- 
tion the Court of Military Appeals to review his case prior to the 
rehearing if some right of his has been determined in a manner 
where an appeal is his only adequate remedy. The attack on the 
board decision when the case is reviewed as a whole by the Court 
of Military Appeals is, of course, not precluded. A board of review 
will, however, generally be held not to abuse ita discretion in 
ordering a rehearing as opposed to other lawful corrective action.68 

D. THE COURT OF MILITARY APPEALS 

The Court of Military Appeals is authorized by Article 61(e )6 '  
to order rehearings in cases reviewed by such court, i .e . ,  all eases 
affirmed by a board of re?iew that affect a general or Rag officer 
or extend to death: all cases reviewed by a board of review which 
a Judge Advocate General certifies for review; and, upon petition 
by the accused, any case reviewed by a board of review if the 

(0 Legal and Legislative Baaia, Manual for Courte-Martial, United States, 
1961, p. ias. 

(1 United States V. Best, 6 USCMA as, 18 CMR 166 (1856). 
62 United States (1. Papeiak, 7 USCMA 224, 22 CMR 14 (1866). 
68 See, e a . ,  United States Y .  April, 7 USCMA 684,23 CYR 68 (1867). 
~ ~ 1 0 U . S . C .  $ 8 6 l ( e )  (1868). 
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petition of the accused shows good  cause.(^ However, ". , , if the 
court has ordered a rehearing, but the convening authority finds 
a rehearing impracticable, he may dismiss the charges."Ka Thus 
the "order" of the Court of Military Appeals, like the "order" of 
a board of review, is nothing more than an authorization." 

E. T H E  JUDGE ADVOCATES GENERAL 

The Judge Advocates General of the Army, Navy, and Air Force 
and the General Counael of the Treasury Department have no 
present authority to order rehearings, even when examining rec- 
ords of trial under Article 69.68 This deficiency was recognized 
by the Code CommitteebQ in their second reportro and they recom- 
mended that The Judge Advocates General and the General 
Counsel of the Treaaury Department be given legislative authority 
to take corrective action on Article 69 cases to the same extent 
that boards of review may act on other cases under Article 66'' 
--nhieh would include the power to authorize rehearings. This 
recommendation has been reaffirmed in each subsequent yearly 
report, but Congress has not yet acted.7e 

F. THE PRESIDEXT AND T H E  SECRETARIES 

The President and the Secretaries of the Armed Forces have 
no authority, as such, to  order rehearings, Since all may convene 
all types of courts.martial,~a however, they may, as  convening 
authorities, order a rehearing when acting in a particular case. 

I S  The Court a i  Military I p p e a h  and the Judge Advocates General (which 
ineluden the General Counsel a i  the Treasury Department) when reporting 
on the operatloni a i  the VC?JJ are u ~ n n l l y  referred t o  8% the Code Corn. 

10 1953 USCMA and the Judge Advocates General of the Armed Forfen and 
General Counsel of rhe Dep't  of Treasury Ann. Rep. 8 .  
710 U.S.C. 8G6 (1958). The Code Committee recommended that the 

Judge Advocates General and the General Caunlel of the Treasvry Depart- 
ment be giien the authority to dismiss any case *here e. board of review OT 
the Court a i  Military Appeals authorizer B rehearing if to hold B rehearing 
would be impraetieable. 

mittee. see IO U.S.C. s 867(d (196s). 

il See H.R. 338i.  86th Cong., 1 s t  Sess., the sa-ealled Omnibus Bill. 
7 8  UCYJ, arts. 2 2 , 2 3 , 2 6 ;  10 U.S.C. s( 8 2 2 , 8 2 3 , 8 2 4  (1958). 
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G. T H E  LAW OFFICER (PRESIDENT OF A SPECIAL 
COURT-MARTIAL) 

Does the law officer (or president of a special court-martial) 
have the power to order a rehearing??' It must be conceded a t  
the outset that he is not granted such authority in so many words. 
The exercise of his authority to order a mistrial appears, never- 
theless, tantamount to such power. 

During the early years of operation under the Code i t  seems 
to have been the belief that a law officer had no authority to order 
a mistrial." In the Stringeria case, the Court of Military Appeals 
decided, though perhaps with some misgiving, that the law officer 
does possess the power to declare a mistrial." "This device [i.e., 
a mistrial] is designed to cure errors which are manifestiy preju- 
dicial, and the effect of which cannot be obliterated by cautionary 
instructions , , , :'in Moreover, ". . . i t  is the duty of the trial 
judge to maintain the integrity of trials by jury, and if i t  appears . . . that misconduct of any juror or other person has tainted the 
panel with any sort of corruption, or intimidation, or coercion, the 
trial should be stopped and a mistrial granted . . . . " 7 @  It is clear, 
however, that while both the law officer and a civilian judge may 
grant a mistrial, the latter may a t  the same time order a rehearing 
(or new trial) but the former passeases no such authority. This 
distinction was recognized in Stringer. This m a n s ,  in the mili- 
tary system, there will be no rehearing unless the officer who 
exercises the proper type of jurisdiction over the amused so orders. 
As pointed out above, this is also true where the Court of Miii- 
tary Appeals or a board of review authorizes a rehearing. Thus, 
the order of a mistrial by a law officer in effect authorizes the 
convening authority to order a rehearing. Applying and extend- 
ing the rule in Ivory.Bn the accused would be entitled to the com- 
plete protation of Article 6s (b) .!I 

14 It has been svggeted that the law officer he specifically authorized to 
order B rehearing upon his own motion or upon motion of either counsel. 
See Report of the Working Group Appointed ky the Msmkers of the Code 
Committaa to  Stiidu and Report o n  Suggested Amendmsnts t o  the Uniform 
Coda o i Y i l i t a r ~  Jwtioe, PP. 8-10 (1858). 

76 Sie,  e.p., fCM 228, C&U*Y. 11 CMR 625 (1953).  
1 0  United States v. Stringer, 6 USCMA 122.11 C3CR 122 (1954). 
77 See aiio United States V. Carver, 6 USCMA 258.19 CMR 364 (1855).  
18 United States Y. Riehsrda, 7 U S C P A  46,51 ,21  CMR 112.176 (1966). 
71Kloae V. United States, 49 F.2d 177, 181 (8th Cir. 1831), cited with ap- 

80  United States Y. Ivary. 9 USCMA 616, 26 CMR 296 (1968).  
8110 U.S.C.B869(b) (1858).  

proval in United States V. Lgneh, 8 USCPA 528, 26 CMR 303 (1958).  
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Because the president of a special court-martial per form the 
same duties as the law officer (although subject to objection in 
certain instances), i t  follows logically that a mistrial properly 
granted by the former has the same effect as a mistrial granted 
hy the law officer. 

IV. TYPES OF REHEARING 

A. GENERAL 

The various types of rehearings have not been named and de- 
fined with any degree of consistency. It is done here to provide a 
convenient short-hand frame of reference-and in the hope that 
the adoption of these terms by others will result in better under- 
standing of the rehearing phenomenon. 

B. THE STRAIGHT REHEARING 

A straight rehearing is one a t  which there is a re-trial of all 
the offenses of which the accused was originally convicted, except 
those diamissed on review, and a redetermination of an appropriate 
sentence.81 

C. THE SENTENCE REREARING 

A true sentence rehearing may only OCCUI if all or some of the 
offenses of which the aecused was convicted were approved on 
review. The sentence rehearing, of course, is the subsequent trial 
where the only issue is the redetermination of an  appropriate 
sentence for the convictions approved on review. The existence 
of the sentence rehearing was first suggested in United Statea v. 
Fields.88 Relying on Fields, many sentence rehearings were held." 
Then, same two years later, the United Stetee Supreme Court, 
in deciding Jackson v. Taylur.'B cast some doubt on the validiw 
of the sentence rehearing concept. In the Jackson case the five to 
four  majoriw, speaking through Mr. Justice Clark, stated: 

Fln~l lp  the petitioner iuggeata t ha t  the C B P ~  should be remanded for a 
rehearing befo2e the court-martial on the question of the sentence We 
find no authoritg in the Uniform W e  for such a pmeedure m d  the peti- 
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tloner pointe to none. The reason is, of course, that the Congress intended 
that B board of mview should exembe this power. This iii true beesuse the 
nature si B court-martial proceeding makes it impracneal and unfeasible 
to remand for the purpose of Benteneing 81one.80 

Approximately one year later, an Army Board of Review con- 
cluded it had the power to order a sentence rehearing despite the 
Supreme Court’s language in Jaekson.8’ In so holding, the board 
stated that the word “and” in the text of Article 66(d) should 
be read “or” when “auch an interpretation is required to arrive 
a t  a construction of the statute which will be in consonance with 
the lenislative intent and overall DurDose of the To disuel 
the uicertainty in this area The &die Advocate 
the case to the Court of Military Appeals.s’ 

General eertiied 

The court unanimously adopted the board’s rationale of substi- 
tuting “or” for “and” in Article 6 6 ( d )  and pointed out that “it has 
long been the law that findings and sentence are completely sepa- 
rate and distinct portions of military justice procedure.”” More- 
over, the court declared, “the express authority to grant the more 
extensive relief-a complete rehearing-impliedly authorizes a 
grant of a separate and divisible part thereof- rehearing on 
sentence only.”ol 

D. SPLIT REHEARING 

A split rehearing occurs when some of the findings a re  ap- 
proved, some of the findings and the sentence are set aside and 
a rehearing is ordered a t  which accused’s guilt or innoeence of 
the disapproved findings is redetermined and an appropriate sen- 
tence awarded. 

V. LIMITATIONS AND RESTRICTIONS 

A. GENERAL 

The power to authorize rehearing is not, as one might expect, 
unconditionally granted and this section is devoted to a considera- 

lie 363 U.S. at 678 (1967). (Footnote omitted.) 
81 CM 898682. Mille? & Kline, ~llpro note 84. 
( i l l b id .  Although not cited by the board. CMA recognized this asme prin- 

cipie as early B L ~  1852. See United States P. Prescott. 2 USCMA 122, 6 CMR 
122 (1962). wherein it was stated that ‘I. . . i t  ia a well eatabliahed principle 
that the word ‘and’ may be interpreted to mean ‘or’ to ~arry out the Intendm 
of the lawmakers” (conatruins TMP. Sec. B, par. 1210, MOM, 1961). 

. 

8826 CMR681 (1968). 
(10 United States V. Miller, 10 USCMA 298, 288. 21 CMR 870, a78 (1969). 
01 Ibid. 
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tion of these limitations and restrictions on the power to order 
or authorize a rehearing. 

B. LACK OF SVFFICIEXT EVIDENCE 

A rehearing may never be ordered where there is a lack of 
sufficient evidence in the record to Bupport the findings.n* Specific 
reference to this principle in three of the four articles of the 
Enifarm Code of Military Justice dealing with rehearings evi- 
dences the importance attached thereto by C~ngress.~a While the 
existence of this principle has always been recognized, its applica- 
tion has been fraught with some difficulty, principally because 
of a misunderstanding whether the term “evidence in the record” 
would allow a consideration of evidence held inadmissible on 
review in determining sufficiency. This term was intended to 
convey that a rehearing would be authorized I‘. , .where the prose- 
cution has made its case on evidence which is improperly admitted 
a t  the trial, esidesoe fw which there m y  well be an admissible 
substitute.”a‘ The emphasized language was relied on in Butcher, 
an eariy board of review case, in holding that a rehearing was 
authorized where a deposition WBS held inadmissible because an 
admissible substitute may be available.QS The Court of Military 
Appeals specifically approved this interpretation in United States 
v. Eggers.Qe In Eggers the board of review held that some hand- 
writing specimens were obtained from the accused illegally and, 
because without the handwriting specimen there was insufficient 
evidence in the record to support the findings, dismissed the 
charges. The court, in reversing the board held that the criterion 
was improperly applied and stated that the test “. . . is whether 
there exists an available substitute for the evidence heid inad- 
missible.” Impliedly, the admissible evidence plus the inadmissible 
evidence, for which there exists an available substitute, must to- 
gether be sufficient to support the findings.e7 What has been said 
then gives rise to a two element rule. First, a rehearing may not 
be ordered unless the “evidence in the record,” whether properly 

(i* See ACM 5686, Metoalf, 6 CYR 682 (1952).  Accovd, ACM S-10805, 
Ksl la~( ,  19 CMR 865 (1965); A C P  4716R, Buins, 16 CMR 922 ( 1 9 6 0 ,  aff‘d, 
6 USCMA 707, 18 CMR 8 (1966).  

sa10U.S.C. I5863(a) ,866(d) ,867(e)  (1958).  10 U.S.C. 5 865(b), inearpa. 
rates this provision by implied erons-reference to 10 U.S.C. 5 863, supm 

84 Legal and Legislative Basis, Manual for Caurtn-Martial, United Stater, 
1961, p,  182. (Emphasis added.) 

erACM5161,Batohar,1 CJlR684 (1962).  
8 1  8 USCMA 181,11 CMR 191 (1953). 
07 Cf. United Stateav. Wilson, 2 USCMA 248, 8 CMR 48 (1813). 
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or improperly admitted, supports the findings. Second, if the 
"evidence in the record" supports the findings there must be, 
nevertheless, an admissible substitute available for any evidence 
improperly admitted. However, "evidence in the record" does not 
include evidence admitted in support of motions although inci- 
dentally relevent to the merits,*s evidence ordered stricken from 
the record,e@ or evidence in extenuation and mitigation.10' But a 
presumption o r  justifiable inference may be relied upon in deter- 
mining if the "evidence in the record" supports the findings.1" 
There are two exceptionsloz to the first element of the rule just  
stated--evidence outside the record of trial relating to  sanity and 
jurisdiction may be considered.108 Relying on Eggers, it has been 
held, where a confession was determined inadmissible, that  if an 
available substitute m u  be secured104 or if other evidence of guilt 
is apparently availablelQ' a rehearing may be ordered. These two 
caws pose the question of whether, in fact, a substitute for the 
inadmissible evidence must exist a t  the time the rehearing is 
ordered or may be created thereafter. If a confession is held 
inadmissible on review, substitute evidence possibly would not 
exist a t  that  time although such substitute evidence may there- 
after be obtained. This, of course, would especially be true if the 
only possibility of substitute evidence were another confession. 
If the court's language in Eggers 'I. . . whether there exists an 
available substitute for the evidence held inadmissible" is to be 
accorded any weight it must be concluded that the substitute must 
exist in fact at  the time the rehearing is ordered. At first blush 
this may seem unjustifiahle. I t  is, however, nothing more than 
a different method of stating the principle that there must be 
sufficient evidence in the record to support the findings. If there 

98 United States V. Swansan, 9 USCMA 711, 26 CPIR 491 (1958),  (Evidence 

BB ACM S-10805, Keiiey, 19 CnIR S56 (1955). 
100 MCM, 1351, par. 76a. 
Lo1 United States V. Porter, 9 USCMA 666, 26 CMR 486 (1958) (eontinu- 

anee of marriage): ACM 4715R, Bam8, 13 CMR 9 2 2  (1364), y ' d .  I USCMA 
707, 19 CMR 3 (19541, without Comment on this point (sanity). 

101 A third poeeible exception in B certificate of correction. However, ainee 
a certifioate of oorreetion alludes only t o  matters omitted from the record of 
trial through mistake or inadvertence it is not considered t o  be matter outside 
the record of trial a8 that phrase is used herein. See United States V. Roberta, 
7 USCPA 322 ,22  C P R  112 (1966). 

lo*United States 7, Diekenson, 6 USCMA 438, 20 CMR 154 (1855) (hria- 
dietion); United States v. Bell, 8 USCMA 392, 20 ChlR 108 (1965) (sanity).  
See generally United States V. Xing, S USCMA 392, 24 CMR 202 (1967); 
United States 1. Johnaon, 8 USCYA 173, 26 CMR 397 (1957); United States 
Y. Roberta, 7 USCMA 322.22 CYR 112 (1966).  

104 CY 366105, Caah, 12 CMR 216 (1953).  
101 CM 876162, Reid. 18 CMR 341 (1954).  

submitted in Support of B motion to dismiss.) 
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is no substitute in esse there is in fact no evidence. Obviously 
this interpretation would not be applicable where the record, in- 
dependent of the inadmissible evidence, supports the findings. 
This interpretation will be of very limited effect in practice for, 
save where a confession is held inadmissible, it is difficult to 
imagine a situation where there will not be an admissible sub- 
stitute available for the inadmissible evidence or where the other 
evidence of record would not of itself support the findings. 
Furthermore, the application of this interpretation would not 
place any limitation on the prosecution in a rehearing. For ex- 
ample, if a confession is held inadmissible, but the other evidence 
would support the findings and B rehearing is ordered, the admis- 
sibility of a confession obtained after the rehearing was ordered 
would not thereby be affected. This conclusion is based upon the 
principle that the prosecution is not limited on a rehearing to 
the evidence admitted at  the originai trial. In  any event, where 
a finding must be set aside because of the introduction of inad- 
missible evidence for which there is no available substitute. a 
rehearing may be authorized as to any leseer included offense 
which does not depend upon the inadmissible evidence.10' 

I t  should be observed, in determining whether a substitute is 
available, that  the substitute need not be in the same form as  the 
evidence admitted a t  the original trial. For example, in United 
States v. Po&T,LO~ although i t  was determined that the accused's 
wife was not competent to testify against him over his objection 
concerning their marriage, it was proper to conclude that that  
was a substitute available for the wife's testimony regarding the 
marriage in the form of documentary evidence. 

As pointed out earlier, the convening authority may, in certain 
instances, withdraw a ease from one court and refer it to another. 
If this is  done before the findings there is no problem of whether 
there is sufficient evidence in the record to support the f i n d i n g s  
for there would be no findings. However, if the case is withdrawn 
after findings the question whether there must be sufficient evi- 
ednce in the record to support the findings ta permit referral 
to another court arises. This second trial before a different court 
would not technically be a rehearing, although it would be treated 
as one for the purpose of limiting the findings. This is the ra- 
tionale of the Ivorylo' case as infiuenced by the PQ&UQP decision 

106 united stater ". wiison. z USCIA 248, 8 CIR 48 ( m s a ) ;  ACM 7782, 
Hawlw,  14 C 4 R  287 (1854). 

107 8 USCMA 656,26 CMR 436 (1858). 
108 United States 7. Ivory, 8 USCMA 516, 26 CMR 29s (18581. 
IOD United States 7.  Padiila, 1 USCMA 603,s CMR 81 (1952). 
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wherein the Court of Military Appeals applied the prohibitions 
of Article 63(b)"0 to a situation i t  likened to a rehearing. It 
seems only logical to predict that  where a case is properly with- 
drawn"' by the convening authority from one court after the 
findings to be referred to another court  the Court of Military 
Appeals, in likening this situation to a rehearing, will also apply 
the restriction of Article 63(a)IlZ that there must be sufficient 
evidence in the record to support the findings. 

One further matter must be discussed for a better understand- 
ing of the term "evidence in the record." How verbatim must a 
verbatim record of trial be? I t  now seems clear that slight omis- 
sions in the transcription of the record are not prejudicial to the 
accused. The record must, homver,  be sufficiently clear to per- 
mit the reviewing authority to determine with reasonable eer- 
tainty the essence of all questions raised during the b-ial.113 If 
the omission is of such a degree to render the reviewing authority 
unable to review, beeause of an inability to understand the evi- 
dence, reversal must follow, although if the evidence otherwise 
appears to sustain the finding8 a rehearing may be ordered."' 

C .  CONVICTION OF A LESSER OFFENSE 

When an accused is convicted of a lesser included offense a t  
the original trial, a rehearing may not be ordered on the principal 
offense.1'6 This rule apparently springs from the general rule that 
a rehearing may not be ordered when there has been an acquit- 
tal;l1B a conviction of a lesser offense being comparable to an ac. 
quittai of the principal offense. However, when a board of review 
sets aside findings and orders them dismissed, and the determina- 
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tion is based an a matter of law, the decision of the board does 
not amount to an acquittal an review and the Court of Xilitary 
Appeals can reverse the board and in effect reinstate the con- 
~ i c t i o n . ~ ' ~  Similarly, and logically, where a board reduces a find- 
ing of guilty of a principal offenae to a. finding of guilty of a 
lesser offense, and the decision is a question of law, the Court of 
Military Appeals could reverse the board and order a rehearing on 
the principal offense. 

Where the convening authority reduces a finding of guilty of 
a principal offense to a finding of guilty of a lesser offense and 
a rehearing is thereafter ordered, the rehearing may only be 
had on the lesser offense approved by the convening authority.118 

D. A P P R O V A L  OF SENTENCE 

A rehearing may not be ordered if the person purporting to 
80 order at the same time approves the sentence or any part 
thereof.110 If a rehearing is ordered after the sentence or any 
part thereof has been ordered executed the order of execution 
must be vacated a t  the time the rehearing is ordered.120 

E. LACK OF J U R I S D I C T I O A '  

A rehearing may not be ordered when the court that  first tried 
the accused lacked jurisdiction. This follows from the fact that 
a rehearing i8 a continuation of the first trid:ll and where there 
is a lack of jurisdiction the entire proceedings are void: the 
legal fiction being that there was no first trial.122 Nor may a re- 
hearing be ordered where there is a fatal variance between the 
pleading and the proof,lZ3 although "another trial" might be 
properly ordered. However, if "another trial," i.e., a second trial 
ordered because of a lack of jurijdiction, is erroneously ordered 
where there was in fact no lack of jurisdiction, the second trial 
must be treated as a rehearing, at  least insofar as applying the 
limitations on the findings and sentence pursuant to Article 

111 United States V. Zimmerman, 2 USCMA 12, 6 C?dR 12 (1852). Accord, 
United States V. Messenger, 2 USCMA 26, 6 CYR 26 (1912). 

11sSee United States V. Dean, 7 USCMA 721, 23 C Y R  186 ( 1 9 5 7 ) .  See 
genere.11~ 10 U.S.C. IS 866(e) nnd867ld) 11958). 

1x0 MCM, 1951, par. 92. 
110 , h i d  

~ 

121 United States V. Padilia, 1 USChlA 603, 6 ChlR 31 (1952).  
122 United States Y. Bancroft, 3 USC'IIA 3,11 CMR 3 ( 1 9 5 3 ) .  
12s Cnl 394139, Mawhen. 23 CMR 606 (1967) i ACM 6-4483, Biown. 7 C I R  

770 11962). 
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63(b)."' I t  is interesting to note here that although a denial of 
effective assistance of counsel does not create a lack of jurisdic- 
tion,'l$ the denial of any counsel or improper denial of individual 
counsel apparently does.lz8 

F. STATEMENT OF REASONS 

The Code provides that if a convening authority orders a re- 
hearing he will include his reasons therefor in his action on the 
record of trial.'P7 While a literal application of the provision 
would impose a limitation on the power of the convening authority 
to order B rehearing, a more logical interpretation would be that 
this provision is advisow rather than mandatory. Otherwise, the 
mere form of stating the reasons for the rehearing would take 
precedence over the substantive reasons which give rise to need 
for  a rehearing. Even so, however, the better practice would be, 
when ordering a rehearing, for the convening authority to state 
his reasons therefor in his action. 

G.  FINALITY OF REVIEW 

A rehearing may not be ordered when the proceedings af the 
case under consideration have become final after completion of 
the degree of review required by the case.1zB 

H. FACTUAL DETERMINATION 

One further matter remains for discussion which effects a 
limitation on the w w e r  of the Court of Military Appeals to order 

binding upon the reviewing iuthority. 
125AC41 6152, Vandrrpool, 15 CMR 609 (1854) (orginally reported a i  ACM 

6152 Vmdsrpool, 10 CMR 664 ( 1 8 5 3 ) ) .  This esse was certified to USCMA 
(I5 k Y R  621 ( 1 8 5 4 ) )  and later reported 81 United States V. Vandrrpool, 
4 USCMA 561, 16 CMR 131 (1854),  wherein USCMA sustained the BR on 
this point. See alao the Best case which 0 8 5  reported three different times as 
follows: CM 363087, Self, Beat,  and Leffew, 13 CMR 227 (1853); United 
States Y. Rest. 4 USCMA 581. 16 CMR 156 11954): United States s. Bent. 
6 USCMA 3 9 , W  CUR 165 (1856). 

I?( ACM 6062, Hanaan, 8 CNR 671 (1B52), 
1pI10 U.S.C. I 863(a) (1858).  See also MCM, 1851, par. 890(2); Legal 

and Lepislative Basin, Manual for Courts-Martial, United States, 1851, p. 128. 
128 6 Dig. OPS. JAG, Rehearing 5 1.11 (dun. 18. 19561. See a180 10 U.S.C. 

5 878 (18581. 
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rehearings. Because a factual determination of 8 board of review 
is binding on the Court of Military Appealslz' it is possible that 
even though the court could review a case it would be powerless 
to order a rehearing due ta a dispositive determination of fact by 
the board. For example, if the sole question raised was the ac- 
cused's mental responsibility, and the board, in a purely factual 
determination, concluded the accused to be sane, the board's de- 
cision would be binding on the ~ 0 u r t . l ~ ~  However, the board's 
determination of fact must be supported by substantial evi- 
dence"' and the board must not exercise its fact  finding powers 
in an arbitram and capricious manner, or in a manner no reason- 
able man would take.la2 Additionally, review and determination 
of an issue by the court may not be defeated because the board 
labels a question of law a question of fact, and, moreover, a n  
issue of mixed law and fact is reviewable by the court.188 

VI. PROCEDURE 

A. GENERAL 

"The procedure in rehearings , , , in general ie the same a.8 in 
other trials."'8' For this reason, a detailed study of all the 
procedural aspects of a rehearing is beyond the scope of this 
article. Therefore, this section will be devoted to a consideration 
only of those areas where the procedure in B rehearing differs 
from that of the ordinary trial by court-martial. 

E. USE OF ORIGINAL CHARGE SHEET 

It has been said that the original charge sheet may properly 
be used a t  a rehearing.i85 While this is certainly true, there may 
be a situation where the original charge sheet mut  be used a t  
the rehearing. In United States v. Rodgersla6 i t  was held that 
when the statute of limitations has run on a offense, a redrafting 

128 United States V. Wille, 9 WSCMA 629,26 CMR 403 (19581 
~ ~ ~ C j . U n i t e d S t a t e s v . R o l a n d , 9 U S C M A 4 0 1 . 2 6 C M R 1 8 1  (1968) .  
181 United States V. Hernandez, 4 USCMA 4 6 1 6  CMR 39 (1860 .  
18% United States V. Hendon. 7 USCMA 429, 22 CMR 219 (1966). 
1 8 8  I b i d .  
184 MCM, 1961, par. 8lb. 
186 JAGJ 195316761 (July 31, 196s). 
1168 USCMA 223. 24 CMR 86 (1967). distinguishing United Statas v. 

Brown, 4 USCMA 635. 16 CMR 267 (18641; Contra, ACM 1211, De%, 18 
~ ~ ~ 8 4 6  ( m a ) .  
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of that offense on a new charge sheet renders the redrafted offense 
subject to a motion to dismiss-even though the exact offense 
was originally charged prior to the running of the statute This 
is apparently true even though the original charge sheet is in- 
troduced in evidence."" Applying this reasoning to a rehearing 
situation, where the rehearing is to take place after the running 
of the statute of limitations on the offense charged, i t  would 
appear mandatow to use the original charge sheet a t  the rehear- 
ing rather than to redraft the offense on a new charge sheet. 
This reasoning, however, ignores the fact that a rehearing is but a 
continuation of the original proceedings,'88 and may be dis- 
tinguished from Rcdgers and French. It is concluded, therefore, 
that the use of the original charge sheet would not be ngessary 
a t  a rehearing even when the statute of limitations has run. 
Notwithstanding the soundness of this theoretical conclusion, the 
original charge sheet should always be used, where possible, 
since there is no real advantage to be gained by redrafting the 
offense on a new charge sheet. If redrafting the offenae becomes 
necessary, i t  can be done on the original charge sheet.18' 

C .  REFERRAL 

"Additional charges, , , may be referred for trial together with 
charges as to which a rehearing has been directed.""0 The addi- 
tional charges must, of course, be referred to trial in the usual 
manner. Must charges properly referred a t  the first trial be again 
referred for the rehearing according to customary usage, <.e., an 
indorsement on the third page of the charge sheet? There is 
some authority for the position that a formal referral is un- 
necessary.l'1 Since the convening authority orders a rehearing by 
issuing a supplementary court-martial order,"P a "formal" r e  
ferral to hold a rehearing before some court exists. There is not, 
however, a referral to a specific couri-martial."a A referral, 

187 United States Y. French, 8 USCMA 67,25 CMR 319 (1958) .  
111 United Statea V. Padilla, 1 USCMA 603, 5 CMR 31 (18633. 
met. MCM, 1861. pars. aae, 4 4 f ( i ) ;  United states  v. ~ r o m ,  4 USCMA 

683, 18 CMR 257 (1854). 
140 MCM, 1851, par. 82. 
141 NCM 60 00181, Smri (March 8, 1860), 
141 Where a rehearing has been ordered on appellate review, an appropriate 

supplementary CMO murt be issued either dismissing the OhsrgOs or ordering 
a rehearing. JAGJ 1852l2227 (Mar. 5, 1912), in MCM, 1961, pars. S S b ,  87a, 
app. I6b ( A m y  Supp. 1868). See ala0 last farm set out in MCM, 1851, 
Llnn 111 _==. __. . 

I U C f .  United State8 v. Greenwalt, 6 USCMA 668, 20 CMR 286 (1866), to 
the efYeot that a convening authority cannot delegate the authorig to refer 
eases to trial. 
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either to trial generally or to a specific court-martial, may, of 
course, be oral.144 In the absence of a showing to the contrary, 
application of the presumption of regularity would seemingly 
preclude an objection on appellate review that the trial counsel 
improperly referred the case to  a particular court. Practical 
minded judge advocates, however, undoubtedly avoid the pos- 
sibility of error in this area simply by obtaining the usual referral. 

D. USE OF FORMER RECORD 

The Manual provides that "when a rehearing is ordered , , , 
there will be referred to the trial counsel. . . the record of the 
former proceedings and all pertinent accompanying papers, to- 
gether with a copy of any decision of the board of review or the 
Court of Military Appeals , , , ." I t  further provides that no 
member of the court at  the rehearing should be permitted to er-  
amine any of these papers, other than the charges, except when 
properly received as e~idence.1~6 Necessarily, however, the law 
officer (or president of a special court-martial) may examine such 
portion of the former proceedings as will enable him to decide upon 
the admissibility of evidence or other questions of law. Similarly, 
parts of the former record may be read to court when necessary 
for it to pass upon a ruling subject to their objection pursuant to 
Article 51(b).147 This latter use of the former record of trial 
raises the issue of whether the record may simply be read to the 
court o r  must be first introduced into evidence. Technically 
perhaps, the former record of trial is not used as evidence: none- 
theless, since it is being placed before the court for consideration 
on question of fact, or a t  the least a question of mixed law and 
fact, there is no existing rule which would allow such matters 
merely to be read to the court. It is, therefore, concluded that 
the former proceedings must be placed before the members of the 
court-martial only in accordance with the rules relating to former 

E. FORMER TESTIMONY 

While a general consideration of the rules relating to former 
testimony is not desirable, there are two matters of enough special 

164 See MCM, 1961, par. 331.  
I r l I b t d .  

MCM, 1851, par. 81c. 
1.7 I b i d .  
IlB See MCM, 1851, par. 145b. 
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significance to warrant mention. Although a denial of effective 
assistance of counsel does not deprive a court-martial of jurisdic- 
tion, and a rehearing may be ordered in such case,'4n the testimony 
of the witness at  the former trial may not be used as former testi- 
mony over the accused's objection.160 The plain result here is 
that, as a practical matter, where a rehearing is ordered because 
of ineffective assistance of counsel at  the first trial, the testi- 
mony of all witnesses a t  the first trial will never be available 
as  former testimony--even though an essential witness may have 
in the interim died or otherwise become unavailable. 

Another matter to be considered is the possible use of the 
accused's testimony in mitigation and extenuation a t  the first trial 
on the merits a t  the rehearing, Although such testimony actually 
derives its admissibility from other rules of evidence, e . ~ . ,  it is 
a confession, admission, or inconsistent statement:51 it so closely 
approximates former testimony as to be appropriately discussed 
a t  this point. In  the R<g@62 case, the accused's testimony in 
mitigation and extenuation a t  the first trial was used to  impeach 
him on the merits at  the rehearing. The board of review accorded 
great weight to the Manuill provision that "matter which is pre- 
sented to the court after findings of guilty have been announced may 
not be considered as evidence against the accused in determining 
the legal sufficiency of such findings of guilty upon rev iew, .  . .''158 

The board reasoned that since a rehearing is a continuation of the 
former proceedings,lS4 the use of evidence given in mitigation and 
extenuation a t  the former trial was not permissible. I t  is sub- 
mitted that the board misconstrued the plain meaning of the 
provision above quoted, which does no more than provide that 
evidence given in mitigation and extenuation may not be used 
against the accused in determining legal sufficiency. This is eon- 
siderably different from Riggs where, first of all, i t  was not evi- 
dence given in mitigation and extenuation a t  the first trial that 
was used but rather evidence introduced on the merits a t  the 
second trial. Moreover, and secondly, this evidence was ap- 
parently admitted for impeachment purposes and hence could 
not be used to establish the truth of the matter asserted.'b' Aside 

148 United States V. Bert, 6 USCIIA s9,19 ChlR 165 (1956).  
160 United States Y. Vanderpool, 4 USCMA 561, 16 CMR 126 ( 

discussion of an aeeused's rieht t o  object to former testimony at 
see United States 7 ,  Johnson, 11 USCYA 584.29 CDIR 200 (1860) 

111 See MCM, 1951, par. 143b. 
16% CM 389689, R i w s ,  22 CMR 598 (1956). 
163MCM, 1961, p ~ r .  76a. 
1 6 4  United States V. Psdilla, 1 USCMA 608, 6 CMR 31 (1853). 
156 See MCM, 1961, PBT. 15ab ( 2 )  ( e ) .  

148 United States V. Bert, 6 USCIIA s9,19 ChlR 165 (1956).  
160 United States Y. Vanderpool, 4 USCMA 561, 16 CMR 126 (1954). For B 

discussion of an aeeused's rieht t o  object to former testimony at e. rehearing, 
see United States 7 ,  Johnson, 11 USCYA 584.29 CDIR 200 (1860). 

111 See MCM, 1951, par. 143b. 
16% CM 389689, R i w s ,  22 CMR 598 (1956). 
163MCM, 1961, p ~ r .  76a. 
1 6 4  United States V. Psdilla, 1 USCMA 608, 6 CMR 31 (1853). 
156 See MCM, 1961, PBT. 15ab ( 2 )  ( e ) .  
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from the second reason advanced, which alone is deemed to con- 
trol in Rims ,  the first reason is sufficient to conclude that evidence 
given by an accused in mitigation and extenuation at  one m a l  
may properly be used on the merite at a second trial-provided it 
is admissible under any rule of evidence and is properly introduced, 
To hold otherwise would provide the accused with an unjustiflable 
cpportunity to give false testimony in the first instance which 
would later inure to  his benefit 

F. DEPOSITIONS 

Where there is a rehearing of a capital case, i.e.. where B death 
sentence is possible or mandatory, the usual rules concerning the 
use of depositions will of course prevail. However, (I .  , , upon 
a rehearing. . . a case is not capital if the authorized wntence 
adjudged a t  a prior hearing or trial was other than death , , , ,''Is( 
A rehearing ordered an a charge of spying in time of war, where 
the sentence adjudged a t  the first trial was other than death, 
would nonetheless be a capital case because the mandatory 
sentence Is death.167 What has been said about depositions in a 
capital case rehearing applies with equal force to the use of former 
testimony.1rs 

G. RES JUDfCATA 

The doctrine of res judicata is, of course, applicable to rehear- 
ings to the same extent as other courts-martial. May this doctrine 
be properly invoked at  a rehearing by the accused where an item 
of evidence that was excluded a t  the first trial is  offered by the 
prosecution? For example, if a confession is excluded by the 
law officer a t  the first trial as involuntarily given, may the pro- 
secution be ailowed to again place the voluntariness of the con- 
fession in issue a t  the rehearing? Initially, i t  must be recognized 
that res judicata does not apply to an unmixed question of law,161 
Since the admissibility of a confession has been held to be an 
application of the facts to the law,lGo it would seem that  a 
ruling made a t  the first trial in favor of the accused on a mixed 

l a  M C M  1861,par. ISa(3). 
161 10 U.S.C. 5 806 (1858).  See s l i d  10 U.S.C. I 863 (1958). Ci. MCM, 

1861, par. l46a. Spying during time of 1~ is the only mandatory death 
Sentence offense under the UCMJ. 

llli MCM, 1861, pa?, l4Sb. 
16s United States 7.  Smith. 4 USCMA S68, 16 CMR a68 (1964). 
180 Ibia. 
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question of law and fact could be properly invoked a t  the rehear- 
ing where the same issue is again sought to be raised. The Manual 
provides I'. . . that any issue of fact or law put in issue and 
finally determined by a court of competent jurisdiction cannot 
be disputed between the same parties in a subsequent trial . . . ."'a' 
Because a rehearing is a continuationof theoriginal proceedings,l@ 
i t  could hardly be labeled "a subsequent trial," and, aimilarly, 
no issue raiaed a t  the first trial, save an acquittal of some charge, 
has been "finally determined." Thus, unless there is an acquittal 
of an offense, no issue has been finally determined until the 
completion of appellate review in the case. Moreover, i t  is only 
after the completion of appellate review that there can be a 
subsequent trial."S 

H. PERSONNEL 

Turning next to the personnel who may participate in a rehear- 
ing we And several disabilities. A mere reading of Article 63 (b) 
discloaes that the rehearing must take place before members other 
than those who sat a t  the first trial.16' It also appears that a chai. 
lenge for cause would be appropriate against the law officer a t  the 
Arst triaL'8' While there is no statutory or Manual authority 
precluding the original trial counsel from acting a t  the rehear- 
ing, i t  has been said that a trial counsel, who in the course 
of his duties a t  the original trial, receives information beneficial 
to the government's case as a result of a breach of the attorney- 
client relationship by a third party is disqualified to act as trial 
counsel a t  the rehearing.lss This disqualification of the trial 
caunsel, while not presently required by law, should certainly 
be applied and strictly enforced because of the obvious risk of 
unfairness and partiality. The defense counsel a t  the first trial 
may, of course, always act as defense counsel a t  the rehearing. 
There is perhaps a caveat in this area- the participation of the 
defense counsel a t  the first trial as defense counsel a t  the re- 
hearing without the express request of the accused, where the 
rehearing was ordered because of ineffective assistance of counsel, 

181 MCM. 1951, PBT. 71). (Emphasis added.) 
111 United Statea 7.  Padilia, 1 USCMA 603. 6 CMR 31 (1863),  
le8 The rosnlled T a w  of the c a d '  doetrine does not compel a different con- 

elusion. See United States s. Bell, 7 USCMA 744, 23 CMR 208 (1967), and 
authorities cited therein. 

IMBut S B B  CGCM 9867. Rinehmt, 26 CMR 816 (1958). 
IIIMCM, 1961, per. 62f(13).  See also CM 570527, @asel, 17 CMR 394 

(1964).  But 888 United Stltes P. Richmond. 11 USCMA 142, 28 CMR 366 
(1960). 

116 ACM 13978. Powcll, 24 CMR 835 (1967) (dicta),  
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may well result in prejudicial error. While the defense counsel 
at the first trial may never act as trial counsel a t  the rehearing,ls 
the dual participation of the trial counsel a t  the first trial as 
defense counsel a t  the rehearing, if the accused expressly so re- 
quests, is harmless error.16a 

I. INSTRUCTIONS 

Turning next to the instructions, again we find the proeedure at  
a rehearing is generally the same as for other courts-martial. 
This is particularly true concerning the findings for there are 
no troubkiome areas peculiar to the rehearing. I t  is necessary 
to bear in mind, however, that  the accused may not be convicted 
of any offense or of any greater degree of an offense of which 
he was not convicted a t  the first trial.le0 

The rule concerning instructions on the sentence is laid down 
by Article 63(b)-namely that 'I .  . . no sentence in excess of or 
mare severe than the original sentence may be imposed, unless 
the sentence is based upon a finding of guilty of an offense not 
considered upon the merits in the original proceedings, or unless 
the sentence prescribed for the offense is mandatory , , . 
The application of this rule has presented some difficulties. On a 
"straight rehearing," the maximum sentence would appear to be 
the sentence adjudged at  the first trial, unless such sentence was 
less than the mandatory sentence. The same rule would also 
appear to apply to a "split rehearing" or a "sentence rehearing." 
although some compensation should, perhaps, be made if, for 
example, one of several offenses is dismissed on review. But, 
in view of the single gross sentence adjudged by courts-martial, 
how is one to determine the maximum sentence imposable a t  a 
rehearing if there was a multiple offense first trial and one offense 
is dismissed or reduced to a lesser offense on review? Who is 
to make this compensation? 

Article 63 (b) actually contains two prohibitions. The sen- 
tence a t  a rehearing must not be "in excess of" or "more severe 
than" the sentence imposed a t  the first trial. This first prohibition 
apparently contemplates what is literally stated. The law officer a t  
a rehearing should instruct the court that  the maximum sentence 

1 a i 1 0  U.S.C. 0 (1958). ACM s a m ,  M W ~ ,  6 CMR 610 (186~). 
1 8 8  Cl. ACY 11107, Bell ,  20 CMR 804 (1956).  But see 10 U.S.C. I 827(s) 

I b S l D  U.S.C. 863(b) (1558). An exception, of course. would apply if 

LiOIbzd. 

(1568). 

additions1 charges were referred for trial at the rehearing. 
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that  may be imposed is the sentence imposed a t  the flrst trial 
even though one or more of the offenses of which the accused was 
convicted at  the first trial has been dismissed or reduced on 
re vie^."^ There are three exceptions. First, if the sentence 
imposed a t  the first trial was less than the mandatory sentence 
then the mandatory sentence is the maximum sentence a t  the 
rehearing. Second, if no mandatory sentence is involved, the 
maximum sentence a t  the rehearing may not exceed that shown 
in the Table of Maximum Punishments for the offense or  offenses 
of which the accused stands convicted a t  the rehearing. Thia 
second exception, while not specifically set out in the Code, is  
necessarily implied; otherwise an accused a t  a rehearing would 
be subject, in some eases, to a punishment at  B rehearing far an 
offense of which he is convicted in excess of that  authorized by 
the Table of Maximum Punishments. For example, assume that 
a t  the original trial an accused is convicted of two larcenies, each 
of more than $50.00, and sentenced, inter alia, to confinement for 
eight years, and one of the larcenies is dismissed on review and 
a rehearing ordered as to the other. Applying the general rule, 
without regard to the second exception mentioned above, the 
maximum punishment would be eight years for the one larceny- 
whereas the maximum therefor under the Table of Maximum 
Punishments is, a8 to confinement only, five years. A similar result 
would obtain in applying this principle where, for example, a 
rehearing was ordered as  to both of the larcenies above mentioned 
and the accused was acquitted of one. Third, the sentence imposed 
a t  the rehearing may in no event exceed that approved by the 
convening authority, board of review, or any other authorized 
person unless the reduction is based solely on an erroneous 
conclusion of law. Despite the language of Article 63(b),  which 
appears to place only two limitations on the sentence imposable 
a t  the rehearing, the Court of Military Appeals has interpreted 
the Code to embrace these other limitations.17n 

In  instructing on the maximum punishment a t  a rehearing it is 
error for the law officer to inform the court of the maximum 
sentence that was imposable a t  the original trial and then advise 
that the maximum at the rehearing is less because of the imposi- 
tion of a lesser sentence a t  the first trial or a reduction of the 
original sentence by the convening authority, B board of review 



MILITARY LAW REVIEW 
or other authorized person.118 Similarly, it is improper for the 
trial counsel a t  a rehearing to inform the court in argument that 
the maximum sentence imposable or imposed a t  the original trial 
was greater than the maximum imposable a t  the rehearing.17' 

What has been said so far relates only to the quantity of any 
given type of punishment, leaving for consideration the meaning 
in Article 63(b) of the words "more severe than." This term 
refers to quality as opposed to quantity, Thus, if a dismissal only 
is adjudged a t  the first trial, i t  is quality or severity which con- 
trols the impoaition of the sentence at the rehearing since there 
is no lesser quantity of dismissal. Therefore, when an unseverable 
sentence is adjudged a t  the first trial the maximum sentence 
which may be imposed a t  the rehearing is controlled by the aame 
rules applicable to the "in excess of" prohibition. This may 
well present an additional problem if the second exception to the 
general rule must be employed when an unseverable sentence is 
adjudged at the first trial. For example, what type of sentence is 
not "more severe than" a dismissal or a dishonorable discharge or 
a bad conduct discharge? I t  has been held that a sentence to 
reduction, reprimand, admonition or restriction is obviously less 
severe than a bad conduct discharge.1'6 This list is not inclusive, 
however, and it is suggested that any sentence which by custom 
of the service is usually so considered would meet the require- 
ment of being less severe. Naturally the court may compensate 
for  the factors mentioned above a t  their discretion by returning 
a sentence less than that authorized. Moreover i t  is desirable, 
perhaps even mandatory, that the law officer so instruct the court 
prior to their deliberations on the sentence.17' 

J.  WITHDRAWAL OF GUILTY PLEA 

May an accused a t  a sentence rehearing withdraw his plea of 
guilty made at the former trial? In Yelwerta"~ the accused had 
pleaded guilty but the Court of Militaiy Appeals found prejudical 
error aa to the sentence and issued a mandate to The Judge 
Advocate General (in part) to ". , , came the convening authority 
to order a rehearing on the sentence, if such rehearing is practi- 
cable, , . ." The convening authority ordered a sentence rehear- 

1111 Ci. United States 7.  Green, 11 USCPA 478, 28 CMR 284 (1860). 
11'United State8 V. Nix, 11 USChlA 601, 28 CMR 507 (1800). Cf. United 

176 United States". Kelly, 6 USCMA 250,17 CJIR 258 (1864). 
171 Cf. N C I  564, Kincaid, 17 CMR 623 (18541, 
117 United Stater v, Yelwrtan, 8 USCMA 424, 24 CMR 234 (1817). 

States V. Cruteher, 11 USCMA 455, 20 C P R  298 (1060). 
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ing a t  which the accused, in mitigation and extenuation, gave 
testimony which, in the law officer's view, was inconsistent with 
his guilty plea. The law officer instructed the court that  while 
normally he would in such case enter a plea of not guilty for the 
accused, here the accused's guilt or innocence was not in issue 
because the findings of guilty a t  the farmer trial had been af- 
firmed by the Court of Military Appeals. Thereafter the aeeused's 
motion to channe his Dlea was denied. The board of review in re- . .  
vieuine the rahe-rxe proceedines aif..rr.ed, atdtirg :ha: the law 
officer in such s s i t u i t i o ~  ?ad no discretion t o  change the accu.edi 
plea and rha: tlie rce-std ird no a L o k ?  right IO ch?cge h13 plea.!" 
This resll: was reaeked uaon the reasonme that the mcd&:e of the 

A:meali ccriarrej  jurisdi::ion IO act on the 
In any eier.1, 8 3  :he board noted. the accuszd 
' w:tt.ox remedy Seccuse he cwJ!d still petition 

for a new t ru!  mder  .%rticle 73 cn t t c  baa13 of nenly discovered 
urt.:.' Thia m e  reaioning w,u!d 

rel.cLrinc ordered by a h a r d  of 
ority \ \ t e n  tiking his inkia: action. 

K. TI 'PE CiP COL'RT 

Jloat every :?>e o i  r e h c r r g  of a general coir:-mnr:is: (839 ala0 
-mar:lA'! In .var7.'?.~2,.3: althiurh the h u e  
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[IC e urt l u :  t ie  r e d t  u:: spgarenrly 
~ ~ p r . s i ~ n  :nttcCoderircri .ning:cch 
r:  the irhcrect di ' ferexs,  o i  the court 

s:ruct~re in -he mhtzry  z ! s w m ,  :he s i u n h e s r  o i  bkp:).irg rie 
rat:onale o i  the e:ted 5 x . e  co.:r: ~ 3 x 3  IO CourrP-.1.Lrt:aI is quei- 

Kcppei  ng !I U3C)lA %1,23  C>lR 98 (Ibri: 
.;:Ore boar1 :I x v ~ m  IBI sucscsxd m drcra, rcar the p?opr  c i . m  of 

8 e : m  n m:h B 1 IYC:IOO a , u l l  Le for the ha o C m  IO h l f  th< p:ocicdrrp. 
the prca IC% and r ta r  the : r ? r  9 
the rehear:np m=plc:fd to the pol. 
f m  :is f c i b e r  eonmerat.on C U  98 

hn?  IO xdcn'cd rhra map be the c 

i .u hrm to rc1r.l" See U r r W  Statel v. 

. i l  L'cited S.b:cs v. Xar:v.cr, 11 USC\t.4 224. 28 C I R : O  (15iC . 
:SI Id.  E.: 222. 23 C M R  81 44 T l c  majmry a180 pornrod out thnr the arciasd 

x a y  i e  deprive1 of <envied co~78e I  befare a apecis1 CoYn-Eanisl. 

*GO 4,. B 17) 



MILITARY LAW REVIEW 
tionable. Furthermore, as  Judge Latimer pointed out in his dis- 
sent, "it would be absurd to hold that B rehearing on both findings 
and sentence can be taken from a general court-martial and re- 
ferred to  a new special court, but a separate and divisible part 
thereof cannot."1P3 

This "absurd" situation envisioned as a possibility by Judge 
Latimer became the status of the law one year later, I n  Coslsd it 
was held that a "straight rehearing'' of a general court-martial 
case could properly be held before a special court-martial. The 
majority distinguished Mmtinez on the basis that any action that 
could have been taken before the original trial may be taken as a 
part of the rehearing procedure.li6 This attempted distinction is 
weakened by the fact that neither the procedure employed in 
Martinez nor the one used in Cox is either authorized or proscribed 
by the Code or the Manual. Indeed, what is true fa r  the more 
extensive relief--a "atraight rehearing"-should also be true for 
a separate and divisible part thereof.189 

VII. THE CONVENING AUTHORITY'S ACTION 

In general the convening authority may act on a rehearing to 
the same extent a8 on other trials by courts-martial; hence the 
problem need not be explored in detail here. There are, however, 
a few areas concerning his power to  act and publish court-martial 
promulgating orders that, because of the nature of a rehearing, 
a re  affected. 

The convening authority may approve a sentence adjudged upon 
a rehearing without regard t o  whether any portion or amount of 
the punishment adjudged a t  the farmer trial has been served or 
executed."'s' This places the burden upon those persons charged 
with administratively enforcing the sentence to so credit the ac. 
cused.1Pa To inrure this is done, ''. . . the convening authority shall, 
if he approves any part of a sentence adjudged upon a rehearing, 
direct in his action that any portion or amount of the former sen- 
tence served or executed . . . be credited to the accused."l8Q While 
this provision is mandatory rather than permissive,In0 the failure 
of the convening authority to provide in his action on a rehearing 
far this credit does not require a reduetion of the sentence upon 

~~ 

1 8 3  Id,  at  234, 19 CMR at 60 (dissenting opinion of Judge Latimer), 
186 United States V. Cox. 12 USCMA 168, 30 C P R  165 (1061). 
181 Id. a t  169,30 CMR at  169. 
186 Cf. United States T. Miller, 10 USCMA 206, 27 CMR 370 (1968). 
Il iUlCM, 1061, par. 800(7).  
1 8 8  ACM 4081. Findley, 1 C Y R  731 (1051),  
181 M C M ,  1961, par. 890(7).  
100 NCM 336, Butler, 16 CUlR 418 (1914).  
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appellate review to compensate for the 0mission.~~1 The proper 
procedure would be for the appellate agency to direct the conven- 
ing authority to take a new action and include the provision for 
credit therein.182 Moreover, even if the appellate agency did reduce 
the sentence to compensate for the convening authority's failure 
to provide for such credit, the persons charged with enforcing the 
sentence would, nevertheless, have to administratively credit the 
accused.1~3 Similarly, should the convening authority reduce the 
sentence when taking his action on a rehearing by an amount equal 
to the credit which the accused is entitled, without specifying the 
reason for such reduction, and omit any provision in his action for 
administrative credit, the person charged with enforcing the sen. 
tence would, in addition, have to administratively credit the 
accused.'~' 

If the court a t  a rehearing acquits the accused of all offenses 
which were tried a t  the former trial the convening authority must 
restore all rights, privileges, and property affected by an executed 
portion of the sentence adjudged a t  the former trial.las Similarly, 
if after a rehearing the convening authority disapproves the find- 
ings of guilty of all offenses tried a t  the former trial he must make 
complete restoration.lP8 

The court-martial orders published by a convening authority as 
B result of any type of rehearing are the same as fa r  other trials, 
with the exception that the arraignment section of the initial 
promulgating order must show that such order is concerned with 
a rehearing, and, in addition, set forth the citation of the initial 
promulgating order of the former tria1.187 

VIII. SUMMARY 
The present-day statute providing for rehearings in the military 

system varies but slightly from the wording of its antecedent 
enacted some forty years ago. This similarity is significant when 
one considers that, although the case law pertaining to the findings 
has remained about the same, the rehearing concept as it appliea 
to the sentence has been expanded radically in recent years by 
judicial decision. 

Despite some misgivings by the United States Supreme Court 
about the validity of the sentence rehearing, the Court of Military 
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Appeals deliberately, in a carefully worded opinion, reaffirmed its 
belief in the implied statutory authorization for the new proce- 
dure. In  any event, the utility of the sentence rehearing has be- 
come widely accepted, as  well as  being considered generally desir- 
able. 

Other features of the sentence rehearing procedure, unfortun- 
ately, are perhaps less than desirable. For example, the Court of 
Xiiitary Appeals has limited the court-martial a t  a sentence re- 
hearing, to a sentence which may not exceed that considered appro- 
priate at  any stage of appellate review. This holding, while gen- 
erally a well reasoned opinion, fiies directly in the face of statutory 
language. Moreover, this opinion in conjunction with later d e  
cisions to the effect that  the court-martial a t  the rehearing may 
not be informed of the sentence imposable a t  the first trial has 
the undesirable effect of according the accused an unjustifiable 
opportunity for clemency because the court-martial at the rehear- 
ing is not supplied with information it should have. 

The court's latest judicial enactment-that a sentence rehearing 
of a general court cannot be held before a special court-must be 
condemned as  impulsive. As the dissenting judge pointed out, the 
issue was not raised, briefed or argued; therefore, neither side was 
accorded the opportunity to either support or contest the issue. 

In any event, the uncertainty which has surrounded the rehear- 
ing field for several years is now slowly diminishing. An exception 
to this general trend is, of course, the holding that a "straight 
rehearing" of a general court-martial case can be held before a 
special court-martial. It is to be hoped that the court, by exer- 
cising greater judicial restraint, will not further confuse the now 
fairly well settled rehearing principals with more innovations. 



DEVELOPMENT OF TEE REVIEW AND SURVEY 
POWERS OF THE UNITED STATES COURT OF 

MILITARY APPEALS* 
B Y  BENJAMIN FEW" 

I. INTRODUCTION 

The Uniform Code of Military Justice has governed the armed 
forces for almost a decade. Sumcient courts-martial proeeedings 
have been heid under its provisions to provide material for some 
positive conclusions as to  its influence on military discipline and 
morale, Addressing a conference of Army lawyers a t  the Army 
Judge Advocate General's School, General L. L. Lemnitzer, Chief 
of Staff of the Army, said: 

I believe tha t  the A m y  and the American people can take pride in the 
positive strides tha t  have been made in the administration and application 
of military law under the Uniform Code of Miiitaly Justice. The Army 
today has nehiwed the higheat s ta te  of discipline and gmd order in i ta 
his ton.1 

A different conclusion as to the state of discipline in the armed 
forces was reached by Frederick Bernays Wiener, a long-time 
student of military justice. Referring to courts-martial experi- 
ence under the Uniform Code, he said: 

I t  ia difficult to resiat the eonduaian t ha t  we would hare  better din& 
piined selvioes if they removed the administration of miiitarg justice 
from the cope and the I~wers.  and returned to the traditional pimess of 
self-adminiaterod discipline, a i t h  a h p l i f l d  p r a e d v r e  and with only 
au5eient  legal p u t i d p a t i o n  to eliminate patently inadmissible evidence 
and to inawe the obaervanee of basic standards of decency snd fair piay.2 

This srt ieie was adapted from B thenis entitled "The United States  Court 
af Mili ts ly  Appeals: A Study of the Origin and Early Development of the 
F i r s t  Civilian Tribvnai for Direct Review of Courts-Martial (1951-1969)1' 
presented fer a Doctor of Philosophy degree while the author  was a student 
in The Graduate School, Georgetown University, and i t  ia published with the 
permission of The Graduate Sehaai of Georgetown Univeraity. The opinions 
and conelusionn presented herein are those a i  the  author  and do not necei- 
aarilg Iepreaent the views of 'The Judge Advocate General's School nor any 
other governmentai agency. 

'*Commissioner, United Ststen Court of Military Appeals: LL.B., 1941, 
S.J.D., 1048, Brooklyn Law Sehoai; Ph.D., 1960, Georgetown Unirerrity: 
Author, A Manual fa r  Courts-Martial Practice and Appeal (Oeeana, 1957).  
and numerom other legal ar t idea.  

1 Lemnitzer, The Ezpending Role of the A m y  Lazuyev, 60 Judge Admeate  
Legal Service 1811, 8 (1060)  ( D A  Pam. 27-101-18, 7 October 1969). 

3 Wiener, Soidiom Versus Lawyerr, A m y ,  ("01. 11, No. 4, Norember, 1058) 
58, 64. 
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As the "Supreme Court" of the military justice system, the 
Court of Military Appeals is a focal point for much of the con- 
demnation and commendation of the Uniform Code. When the 
Court of iMilitary Appeals convened on July 26,  1961, in Its first 
public session, i t  admitted to membership in its Bar, Major 
General Reginald C. Harmon, The Judge Advocate General of the 
Air Force. He remarked that he was "glad" to be present on 
that "historical occasion," and he expressed the "fervent hope 
and expectation" that the Court would inspire "the greatest of 
confidence in the hearts of the American people."3 Five y e a n  
later, General Harmon publicly proclaimed that he would prefer 
to  see the Court abolished.' In his opinion, i t  had not contributed 
significantly to  the effective and efficient operation of the mili- 
tary justice system.h On the other hand, Wiener maintains that, 
despite his conviction of the need for a return to former prac- 
tices, certain decisions by the Court of Military Appeals indicate 
that i t  is an important safeguard against lapses in essential fair- 
ness by military commanders, and that the "country is simply 
not going back t o  any System of military justice which lacks that 
safeguard."' The same conciusion was stated concisely in the  
civilian N w y  Times in an editorial which commented on one of 
the Court's decisions. "Thank God," said the editorial, "for the 
United States Court of Military Appeals."' 

War may be the final arbiter of the dispute on the need for 
the Court of Military Appeals in the military justice system. In 

3 United States Court  of Military Appeals (hereinafter referred to 61s 

USCM.4), Llinute Book I (25 July 1851). 
1 Address by General Harmon, Judge Adweate  Asaoeiation i n  Chicago, 

17 August 1954. H e  urged repeal of the Uniform Code and reenactment Of 
the Elaton Act. A neees~ary consequence of tha t  action would be abolition of 
the Court and recreation of a i epars te  Judioial Council for each of the services. 
See Harmon, Progress Under The Uni ja rn  Code,  Judge Adweate  Journal 
(Bull .  No. 18, October. 1854) 10. 

5 1854 USCMA and the Judge Adwostes General of the Armed Forces and 
Genersl Counsel of the Dep't O f  Treasury Ann. Rep. 51 (hereinafter cited 
as L'SCMA and TJAG Ann. Rep.).  General Harmon restated the contention 
tha t  "military justice WBJ adminiitrated more efficiently" under the Elston 
Act than  under the Code. A PBrtieYlsr mum of complaint was the difficulties 
of the  appellate processes. Aa an alternative to a return to the Judie id  
Caunmi, he pmposed tha t  appeals t o  the  Covrt  be conditioned upon the  gran t  
of a "Certificate of Goad Cause'' by one of The Judge Advocates General. 
This proposal was slso eonntrued by bath the Ameriean Legion and the  Court  
BI a step toward abolition of the Court. See Report of the Special Committee 
of the Amencan Legion To  Study CSCMA and the Uniform Code of Military 
Justice 80 ( lS56j ;  Hearings Bejore the Suboommittcs om Departmmt of 
Dejrnss B r d g e t  j a r  I856 of  the House ComrnLttee on Appro-mationa, 84th 
Cong., 1st Sess. 709 (1966).  

6 wiener, 09. oit. wpva note 2, st 6 2 .  
Rroaon f o i  The Couit, Editorial in Navy Times (March 3,  185Sj. 
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the meantime, it is here; and i t  is unquestionably a viable and 
vital institution directly affecting the strength of, and civilian 
confidence in, our armed forces. 

The Court is young and in a state of fiux. It is still feeling 
its way in the confused world of civilian-military relations. I ts  
decisions are subject to constant critical analysis by military and 
legal commentators.B This article examines the Court itself. I t  
considers some of the special problems that faced the Court and 
the manner in which the Court attempted t o  solve them. I t  is 
hoped that the study will provide a better understanding of one 
of the newest and most controversial institutions of the Federal 
Government. 

11. VOTE REQUIRED TO GRANT A PETITIOS FOR REVIEW 

Under the Uniform Code, courts-martial convictions are re- 
viewable by the Court in one of three instances: (1) If the accused 
is a general or Rag officer or the sentence extends to death, (2) If 
The Judge Advocate General of the accused's service files B certi- 
ficate for  review, and ( 3 )  On "good cause shown" in a petition 
for grant of review filed by the accused in a case in which the 
sentence includes a punitive discharge or confinement for a year 
or more.' Before formal organization of the Court, it was ex- 
pected that the major portion of the case docket would be com- 
prised of petition cases. The figures for the first nine months of 
operation established the correetness of the prognostication, Less 
than eight percent of the 484 cases received by the Court came 
up for review by way of certificates of The Judge Advocate Gen- 
eral; there was only one mandatory case; and the balance of 
the docket consisted of petition cases.'O By the end of 1958, the 
percentage of certificate cases had declined to little more than 
two percent of the total of 12,816; mandatory cases comprised 
less than one percent; thus ninety-seven percent of the caseload 
was made up of petition cases." 

B Frateher. Preadenlial Power t o  R i ~ v i a t e  Milttaw Justice: A CritLal 

sm, 28 St. John'r L. Rev. I9 
\.""",. 

B Uniform Code of Military Justice, art. 67, 10 U.S.C. 0 867 (1958) (here- 

10 Interim Report of USCMA TIO Congress 2-8 (1952). 
13 1958 U S C P A  and TJAG Ann. Rep. 87. 

inafter eited as UCXJ). 
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T x o  significant decisions pertaining to the petition for review 
were made by the Court in its organizational stage. One related 
to the "good cause" requirement of the petition: the other per- 
tained to the rate by the judges that was required to grant re- 
view of a petition. 

Its organic act empovered the Court to  prescribe its own rules 
of procedure and the number of judges required to constitute a 
quorum.lz Except possibly for the procurement of administrative 
assistants, the first order of business w u l d  have been the promul- 
gation of the rules and determination of a quorum. However 
there was an unexpected delay in the nomination and confirmation 
of the judges and they did not take office until almost a month 
after the Uniform Code became effective. The delay gave special 
urgency to promulgation of the rules of procedure and thereby 
left very little time for preliminary study. Also, i t  seema clear 
that the judges anticipated that experience would show a need for 
amendment. These circumstances led to initial publication of the 
rules in mimeograph forrn.l3 on a wholly temporary basis. 

Although temporary in conception, the rules attained the solid- 
ity of permanence in practice. From the very beginning, the 
judges and the staff worked under pressures, which practically 
ruled out extensive revision of the rules. Three factors con- 
tributed to these pressures: First, Article 67 required the Court 
to act on a petition for review within thirty days of its receipt. 
Adherence to this requirement was a task of first magnitude. The 
caseload steadily increased. I n  less than four months, the Court 
had a docket of 115 cases; by the end of 1052, the number had 
increased to 231. Later increases were staggering. In 1956, for 
example, 1642 cases were docketed." 

The second circumstance was the limitation on staff recruit- 
ment. Initially, the limitation resulted from the lack of adequate 
facilities. Thus, in its interim report to  Congress in 1962, the 
Court noted that ''space limitations have prevented the necessary 
complement of Court personnel and have interfered se?iously with 

12 UCIIJ, a r t .  67 
18 Letter From Clerk. CSCIIA. to Law Librarian, Stsnford Cmrers i ty ,  

December 6, 1951. 
I6 Although, s t  best, eamparl~ons are uncertain, an idea of the magnitude 

of the v,.arklord 18 iuggeited b y  comparing i t  with tha t  a i  the Comt  af Appeals 
for  the District of Columbia Circuit, m e  a i  the b u n s i t  a i  rhe federal  courts. 
and tha t  of the Supreme Court. In fiscal 1959, the Court of  Appeals docketed 
510 ne* cases: tho Supreme Couit  averages 1,540 casee. Both have a nine- 
i idpe  bench. Director of the Administrative Office of the United State? 
Cal r t r ,  Annual Report 11-12 (19693: Hart, The Siipreme Court, 2 9 %  T e r n .  
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maximum efficiency of those presently employed."" At the time 
the Court was h a t e d  in a sir-room suite of offices in the Internal 
Revenue Building on Constitution Avenue in the District of 
Columbia, with no library and a courtroom "borrowed" from the 
Court of Customs and Patent Appeals. Later, after the Court 
moved into the courthouse an Judiciary Square left vacant by the 
United States Court of Appeals in late 1952, a division of opinion 
existed among the judges on the essentiality of staff additions 
recommended by the Court's Chief Commissioner, This tended 
to slow down recruitment and to keep constant pressure on the 
existing staff. The third factor was the conviction of the judges 
that, as a new tribunal whose activities would be "subject to 
close public scrutiny,"l6 the Court, as  f a r  8s was humanly possi- 
ble, had to be current in its work. The effects of the workload 
pressures were vividly described by Judge Brosman in a letter to 
PrafeSsOr Edmund M. Morgan in hlareh, 1953. He said: "I find i t  
necessary to work seven days a week and most nights."" 

rules must be considered. 
It ia in the light of this background that formulation of the 

Rule 6 pertains to the number of judges consituting a quorum. 

Rule 5. Quorum. Two of the Judges ihail constitute a quorum. The eon- 
currenee of h~o judges sha!! be requiied for the rendrrion of B final 
decision or the dlowanee or denial of a Petition for Grant of Review. 

Within the terms of its statutory authority, a t  least theoreti- 
cally, the Court could have provided that a single judge could de- 
cide any matter or case presented to the Court. Practically, for 
all but routine, interlocutory matters, a provision to  that effect 
would have been unacceptable. Majority rule is too firmly fixed 
as a principle of American life, generally, and as the basis for 
decision on a multiple-judge bench, in particular, to be easily dis- 
regarded. On the surface, therefore, establishment of the rule of 
two, as the minimum for decisions of a final nature was entirely 
consistent with general principle and usual, judicial practice. 

Preparation of a first d raf t  of the rules was entrusted to  Judge 
Latimer. He had several seta of rules of appellate courts before 
him, including the United Statea Supreme Court rules, when he 

In part, i t  provides as follows: 

$ 5  Interim ReDort of USCYA To Canwela 6 (1952) 
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began work on the rules. Although he thought of the Court as 
the "Supreme Court" of the military justice system, he did not 
adopt the Supreme Court practice in regard to petitions for review. 

In a general way, the petition for  review in the military is some- 
what like the petition for certiorari in the Supreme Court in that 
in both proceedings grant of review is discretionary with the ap- 
pellate tribunal." By statute, "any six" of the nine justices of 
the Supreme Court eonatitute a quarum.'e However, in the exer- 
cise of its discretion, the Supreme Court has followed the practice 
of granting certiorari on the vote of any four justices; and on 
Oteasions when only two or three of the justices feel "strongly" 
about a grant, review is also allawed.nO Thus the decision to re- 
view is by a vote less than that of a majority of the nine justices 
of the Court. Whether this is desirable is debatable, depending 
upon whether one looka to the circumstances under which petitions 
are reviewed, or t o  the result of the decision on the petition. As 
Judge Latimer noted in regard to a petition before the Court of 
Military Appeals, the denial of a petition "is a final decision inso- 
fa r  as an accused is concerned, and . , , i t  affects his life, liberty 
and property as effectively as does a written decision rendered 
by the C o u r t . ,  From that standpoint, application of majority 
rule to the grant or denial af a petition wa3 natural and under- 
standable. 

No formal objection to majority rule was interposed by Chief 
Judge Quinn and Judge Brosman. However, i t  was noted that 
there might be occasions when one judge would feel especially 
strong about an issue presented by the record and desire to have 
the point briefed and argued before the whole Court. I t  was, 
therefore, informally agreed that in Buch a situation, one or the 
other of the judges who were icelined to dens a petition would 
vote to grant.%* Thus, in practice, the majority rule was subject 
to  the policy of the "courtesy" grant, in special cases. This, as  
observed above, corresponds to  the "strong" Tote for a grant by 
two or three of the justices of the Supreme Court. 

Determination of the rote necessary for a deeision was only 
part of the petition problem. Equally important was the scope 
of review. 

18 sup. Ct. Rule 19: Latimer, 'Goad Carse' m Pet t t~ons  for Rez.uu., 6 Vand. 

l e  28 U.S.C. 3 1  (1058) 
20 Stern and Grersman. Supreme Court Practice 116-46 (2d ed. 19E4).  

2 1  Everett, hhlitary Jvstles xn the Armed Forces of the United States  289 
(1956). 
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11 Latimer. o p .  Cit. saprv note l a ,  164. 
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111. SCOPE OF REVIEW 

Review may be narrow or broad. It is narrow when limited 
to the issues presented by the appellant; it is broad when the en- 
tire reeord of the proceedings below is open to scrutiny, regard- 
less of whether special issues are raised in the petition. Ordinarily, 
the scope of review is regulated by statute. However, even if 
narrow review is provided, some appellate courts will range beyond 
the specific claims of error in the petition of appellant t o  notice 
"plain error: which, if not corrected, would result in a manifest 
miscarriage of The plain error rule does not, however, 
convert a narrow review into a general review. Consequently, 
where review is on a narrow basis, the primary responsibility for 
finding and evaluating error rests upon appellant's counsel. If 
review is open-ended, the appellate tribunal assumes part  of that  
burden. Denial of review in the former instance justifies only the 
conclusion that appellate counsel has presented no matter worthy 
of the Court's eonsideration; denial of review in the latter ease 
indicates that  the record contains no error prejudicial to a aub- 
stantial right of the accused 

Review of a conviction by a board of review in the accused's 
armed force is of the open-end kind.z' The kind of review Congress 
intended the Court to make is not too clear from Article 67 or 
the legislative background. Some language in the Article indi- 
cates that  review was t o  be limited to issues specifically noted in 
the petition of the accused. On the other hand, the background 
of the demand for civilian review tends to indicate that what was 
contemplated was a comprehensive review. Whatever the merits 
of the respeetive arguments, the issue was settled by a palicy de- 
cision of the Court. 

In drafting the rules of the Court, Judge Latimer tried to define 

The Court will act only with Peipect to the findings and ~entenee 88 
npproved by the convening or reviewing authority, and 89 affirmed or 8s 
set aside BQ incorrect in law by B board of review. In those c8.w which 
The Judge Advocate General forward. to the Court by Certificate For 
Review, action need be t&en only with respect to the issues raised by 
him, In B ease reviewed upon petition of the aewsed, action need be 
taken only with respect to mues weeifled by the Court in the grant of 
review. The Court may, in any case, however, r w ~ e w  other metters of law 

1 8  Kotteakos V. United States, 328 U.S. 760 (1046).  
24 UCXJ, art. 66. 

the scope of review. Rule 4 provides as  follows: 

AGO '8lOB 18% 
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which materially affect  the rights of  the parties. The p m t s  raised in the 
c a v r t  Will i m d w  only eTIors in 18\+1 

Basically, the Rule is a restatement of the provisions of Article 
61.*' The material difference is the addition of the sentence pro- 
viding for review "in any case" of other matters which "mate- 
rially affect the rights of the parties." The sentence can be read 
as expressing no more than the plain error rule, or as calling far 
open-end review. The course of review in the first few months 
of operation provided a practical construction of the Rule. 

The sixth case presented to the Court by way of petition was 
unusual. After indicating his dealre to appeal to the Court on 
errors of law, the accused said: "I have been advised by my de- 
fense counsel that there are no valid legal grounds for reversal af 
my caae,"~7 Appellate defense counsel, assigned by The Judge 
Advocate General a t  the accused's request, and as required by the 
Uniform Code, submitted the Case "on the merits," without as- 
aignment of emor. Chief Commissioner Tedrow reviewed the 
case and prepared a memorandum which recommended tha t  the 
petition be denied. In the course of the memorandum, he showed 
that he interpreted Rule 4 to limit revie" to issues specified in 
the accused's petition but he believed i t  was too soon to enforce 
the rule strictly. He expressed the view that the Court ought not 

26 USCMA Rules Prae. & Prae. 4. 
2 8  Article 61 provides 88 follows: 

(b )  The Court of Mihtary Appeals shall review the record in the 
following eases: 

( 3 )  All eases reriewed by a board af review which, upon petition of the 
accused and on good cause shown, the Court of m l i t a r y  Appeals has 
granted re\.iew. 

(e )  The accused shall have thir ty  day3 f rom the time he is notified 
of the decision of B board of review to petition the Court of Military 
Appeals for B g r a n t  of review. The court shall act upon such a petition 
within thir ty  days of the receiot thereof. 

( d )  In any &e reriewed by i t ,  the Court af Military Appeals shall 
act only with rerpeet to the findings and sentence as approved by the 
convening authority and SI affirmed 01 set aside 88 incorrect in law by 
the board of review. In B ease which The Judge Adroeate General 
orders forwarded to the Court of Military Appeals, such action need 
be taken only with respect to the issues raised by him. In a eaae re- 
viewed upon petition of the accused, such action need be taken only 
with respect to i e i u e ~  ipeeified m the prant of review. The Court of 

auffieient evidence in the reeard t o  s u p p a r t i h e  findings, order B rehear- 
ing. If i t  Pet3 a n d e  the findings and sentence and does not  order B 
rehearing i t  ahali order t ha t  the charges be dismissed. 

27CM 546638. Thomas (unreported), Pet. denied, 1 USCHA 699 (1951). 
(See Docket Entr ies ,  USCMA, 8 August 1951.) 
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to be expected to review cases de novo for possible error but he 
questioned the advisability of such strict proeedure a t  that  early 
stage of operations. 

Commissioner Condon, the only other member of the legal 
staff a t  that  time, agreed with Tedrow’s memorandum and the 
recommendation to make a de novo review. The matter was dis- 
cussed with the judges. Although there was a general disposition 
to regard Rule 4 as  requiring assignment of specific errors, the 
final “sense” of the conference was that the Court would consider 
the entire record, and determine whether there was “good cause” 
for review.2a 

A t  the time of the decision, there were only about a dozen other 
cases before the Court, and three of those involved the same issue 
of whether the Court had jurisdiction to review a case which had 
been decided by the Judicial Council after the effective date of 
the Uniform Code!’ It certainly must have seemed to the Court 
and the staff that  there would be ample time within which to 
make a comprehensive review of every case. Moreover, both 
Tedrow and Condon had had the kind of background in courts- 
martial practice that lent itself to close examination of the pro- 
ceedings;a0 the amplitude of time made i t  possible for them to 
indulge the tendency. But the T h o r n  ruling did not finally fix 
the Court’s policy. 

In the last two weeks of August, 1951, the number of cases 
more than tripled. The thirty-day period far action on the peti- 
tion, required by Article 67, demanded extraordinary effort by the 
judges and the commissioners to meet the deadline. As f a r  as i t  
appears, no one suggested abandonment of the principle of open 
or de noyo review. It may be that it was generally believed that 
the decision for complete review wa8 too recent to be reexamined 

18 Interview K i t h  Commisaianer David F. Condon. Jr.. in Washington, D. C., 
September 21,1050. 

18Dnited States Y .  Sherwood, 1 USChIA 88, 1 CMR 86 (1961); United 
States Y. McSorley, 1 USCldA 84,  1 CMR 84 (1861); United States V. Sonnen- 
schem, 1 USCMA 64.1 C I R  64 (1051). 

80 Interviews With Chief Commissioner, T e d r o r  and Commissioner Candon, 
in Wnahinptan, D. c . ,  September 21, 1060. Chief C ~ m m i a s i ~ n e r  Tedrow had 
been anoellate defense counsel in the Air Force before joining the Court: 
prerio;; to the outbreak of the Korean Conflict, he had practieid law in the 
District of Columbia and had considerable eiperienee as B tr ial  at torney in 
criminal and courte-martial cases and had served during World War I1 as 
Assiatant Inapector General of the Navy in charge of courta-martial PmEe- 
dures. Commisnioner Candon had been Chief pmsecutor in the Twelfth Naval 
nistrirt rinrinr World War 11. In civil life. he w8.8 a career Govsrnmant 
~ ~ ~ ~ ~ ~ ~ ~ , ~ ~ i i i h ~ e r p e r i e n e e  a3 i Hearing Examiner with the National Labor 
Relations Board. 
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a t  that  time. On October 1, 1951, Daniel C. Walker was added 
to the legal staff. He waB briefly indoctrinated into the method 
of review by Tedrow and Condon; and he simply accepted the 
de nol jo  review as  standard procedure. 

Adding Walker to the staff did not materially lessen the pres- 
sures of the workload. Fortpone new cases had been docketed in 
September and 100 a s e s  were received in October, 1961. Toward 
the middle of November, it appeared that B backlog might be 
created, and that the Court would be faced wlth the inability to 
comply with the thirtyday requirement. The situation forced 
reconsideration of the scope of reviex.8' 

At  a conference sometime in early December, the review pro- 
cedures and possible staff additions were examined. Note was 
taken of the fact that a substantia! number of issues had not been 
assigned as error by appellate defense counse!, but had been 
recommended by the staff as "good cause" fa r  review. Also, Com- 
missioner Tedrow reported that mme weeks previous he had had 
occasion ta discuss the scope of the Court's review with Robert 
Smart, the Professional Staff Member of the Brooks Subcommit- 
tee, and Smart had informed him that he believed it was the 
sense of the Subcommittee that a comprehensive review would 
be made by the Court. That, in fact, had been the proeedure 
followed by the Judicial Council in the Army.82 Principally, as  
a result of these circumstances, it was decided to continue with 
the practice of complete review. But to alleviate the pressure, it 
was further decided to add an assistant to the staff. 

Adding a staff member relieved, but did not remove, the work- 
load pressure. In a memorandum to the judges in August, 1952, 
Commissioner Tedrow reported as follows: 

The preparation of petitian  memo^ for the Court has picked UP , , . , 
However, I am forced t o  concede tha t  this 1% due to borne extent to the 

81 A graphic portrayal a i  the  eondiiions preva;lmg a t  the t ime 3s net out in 
B memorandum by the Chief Commissioner. He said tha t  the Court was CYI- 
rent in i ts  work "larpely" because a i  "substantial ~wr t ime. ' '  He advised the 
iudgss tha t  he did not believe he had the "right to expect" the  staff to work 
overtime BJ B "regular procedure:' "Good legal work." he declared, could 
not be indefinitely achieved "under p~esiure" of the kind tha t  was beinq 
erperienepd by everyone connected with the Court. Memorandum From Chief 
Commissioner Tedrow to the Court of Milifsry Appeals, November 28, 1931, 
an Ale in ZISCMA. 

38 Reporting on the work of the Judicis! Counell, Major General E. M. 
Brannon. The Judge Advocate General of  the  Army, said tha t  the Cauned 
considered all errors "regardless of whether the error was noted a t  the t r d  
or assigned error by counsel upon aPpellate review." Brannon. Fzrat Year 
of The Judiria! Cozmnl, Judge Adi'aeate Journal (Bull. So. 1, January ,  1950) 
10. 
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fact  that  , , , there has been no annnal leave or military leave . . . , The 
leave, , , aitustian ~oneerns me beesuse employees are entitled ta military 
leave as a matter of law, and because fur ther ,  present legislation requires 
tha t  if an employee does not take annnal leave within the ensuing calendar 
year, he loses i t  entirely.88 

The memorandum suggested revision of some of the intra- 
mural procedures in the processing of cases, but gave no hint of 
a desire to narrow the scope of review. In  the course of the year, 
more attorneys were recruited for the legal staff. In addition, 
there were some transfers from the administrative staff to the 
legal staff. Those changes enabled the Court to function without 
danger of ovemunning the thirty-day period far action on peti- 
tions, and to keep within the policy of speedy disposition of cases 
in which review had been granted. However, the pressure was 
constant. 

I t  is possible that the workload might eventually have led to 
acceptance of the doctrine of limited review. However, the issue 
became commingled with that of the Court’s status in such a way 
as  to make the change impractical. 

On April 27, 1955, Judge Latimer testified before a Senate 
Subcommittee on the Court’s budget for fiscal 1956, He reviewed 
briefly the improvement in the standards of trial by the prosecu- 
tion and the quality of representation by defense counsel. The 
part  of his testimony that joined de noljo review to the position 
of the Court is 89 follows: 

Now I think tha t  we give m y  who may reach us by petition B very 
thorough snd adequate review. We not  only take the Eonnd’P Besigned 
reasons ais to why he thinks he in there, but we have records searched by 
our o m  personnel to see if there i~ anything in the reeord which we 
believe affects the r ight  of the accused. . . . . .  

A complete ~ w i e w  is made of every ease. When we originally started, 
many of the errors which were argued before us were ermri which were 
taken out of the reeord by per90md of the Caurt.84 

A year later, the review procedure figured prominently in an 
attempt by the aervices to limit appeals to the Court. The occa- 
aion was the hearing in 1956 on the Defense Department “Omni- 
bus Bill” to amend the Uniform Code. The matter arose as  follows : 

Mr. Deverevr [Cangrernman, Md.] . . . . I think we Want to go into 
the question of how many appeals do you have. What  are your recom- 
mendations for taking care of frivolous appeals? 

18 Memorandom From C h i d  Commissioner Tedrow ta the Court of Mil i tam 
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Judge Quinn. We can very easily take care of them under our rules. 

We am not embarrassed by what  might be regarded 8s frivolous BPpedI. 
Now, it IS t rue tha t  same of those eases coming up t o  us now are guilty 

[plea] eases. I think they ehauld be eliminated . . . That [the adopt im 
of joint recommendations of the Court and the s e r v m s l  would take care 
of some of the w l ~ m e ,  but we have in the c o w a e  a i  o w  exminetton o/ 
the recorda l a u d  that  about ss percent o t  the ewom that 08 haze poased 
wpon, ond zlpon wh$ch O B  hare reversed 07 planted dome d e f .  w m  
6wms nave7 i o w d  b x  the ssrviccs or by counml for  the Government or 
the  defense, but -ere picked up by our own secretarm [note: should be 
anaistsnts] and mmmiasianern. And so that  i t  seems t o  me the Court hss 
nothing to worry about BP f a r  as frivolous appeais ere concerned. [Em. 
phasis supp l id .18~  

From the very beginning of de novo review, the service lawyers 
were aware of the practice without, however, knowing of the 
underlying policy. At first, many attributed the grant of review 
upon issues not raised by counsel, to a desire on the part of the 
Court to establish precedents, as Boon as possible on as many issues 
a possible.8B Support for this view was found in an article by 
Judge Latimer in the Vanderbilt Law Review issue of February, 
1953.Sr Calling attention to the fact that  the Court "look[ed] 
a t  the entire record," Judge Latimer said that sometimes review 
was granted despite "reservations concerning good ause"  in order 
to select "test cases" to "fix a rule or establish a principle." 

As the Court continued to grant on issues raised SWL sponte, 
which did not involve new principles or unsettled rules, some mili- 
tary lamyers began to question the Court's liberality of review. 
Especially critical were Government counsel; hut some appellate 
defense counsel were also somewhat perturbed because they con- 
sidered a grant on issues not presented by them in the petition as  
a reflection on their professional competency.38 A few Government 
appellate counsel doubted the Court's legal authority to grant re- 
view on issues not raised in the petition, but no one challenged the 
Court's authority in the early years. However, every service 
soueht to persuade the Court to narrow its review by stressing 
that  such was the practice in the federal courts. Typical of the 
form of reply to a petition which alleged no errors is that  used 
by the Army. I t  reads as follows: 

81 Hcarinp.a on H.R. 6585 Bejars the Houm Committee on Armed Sslvicaa, 
54th Cang.. l e t  Seni. (1865).  

No written documentation is available fo r  the point made, and the dis- 
~ u i s i o n  that  follows. I t  is predicated upon the author's experience 81 Appel- 
late Defense Counael in the Office ai The Judge Advocate Geneml. U. S. A m y .  

811 These comments are based on oral conversations with military lawgers. 
The author  addressed a meeting of the Militmy Law Inst i tute  in April, 1868, 
end much of the question period was devoted to puestions on this point. 
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The petition for g ran t  of review, the record sf trial, the aotion of the 

eonwning authority, and the damion of the board of review have been 
examined by appellate Government counsel. The court-martid, the Eon- 
vening mthority,  and the board of rWieW,Bs the tr iers o f f ae t , h s re  judged 
the credibility of witnereea, weighed the elidenee, and medyed the issues 
of f a d  against  appellant. Good eeme for review i i  not a h o w  s.3 required 
by UCMJ, Article 67(b) (3) .  in that  no emor of law is assigned as re. 
mired by Rule 18 of the rules of this Court, and no prejudicial error 
is apparent upon the face of the record. In aceordance with the vniiarm 
practice Of the Federal courts in such cases, the petition should be denied 
[citing eases].lo 

In July, 1969, the Army decided to. challenge formally the 
Court's Power to grant on issues raised as a result of its own 
examination of the record of trial. The claim of lack of power was 
made the bitsia for a motion to vacate the decision in United States 
V. Brown, decided on June 26, 1959." In that case, the Court had 
set aside the accused's conviction for wrongful possession of heroin 
on the ground, among others, that prejudicial error had been 
committed in the admission in evidence of the results of an illegal 
search of the accused's person. The accused's petition for review 
had assigned no errors, but the Court grnnted review on two 
issues raised by the staff, one of which was the legality of the 
search. Point I1 of the Government's motion read as follows: 

SINCE NEITHER THE EXPRESS LANGUAGE OR ARTICLE S7(b) 
(S), COJIPARED N I T H  ARTICLE 6 T ( c ) ,  UNIFORM CODE OF MILI- 
TARY JUSTICE, NOR THE LEGISLATIVE HISTORY UNDERLYING 
ARTICLE 67 OF THE CODE AS A WHOLE, INDICATES THAT T H E  
UNITED STATES COURT OF MILITARY APPEALS HAS J U R I S D I C  
TION TO DECIDE ISSUES NOT SPECIFIED BY APPELLANT IN 
HIS PETITION FOR GRANT OF REVIEW THIS HONORABLE 
COURT WAS WITHOUT JURISDICTION SO TO DO I N  T H E  IN- 
STANT CASE 

The argument developed in support of the point tied together 
the provisions of Article 67 requiring the Court to act on a pro- 
vision in thirty days and the difficulty of making a de novo review 
in every case. The core of the argument is in the following pas- 
sage : 

Obviously, thirty days ia an insufficient period of time for the threo 
Judges of this Honorable Court, even aided 81 they are by mort ospsbla 
subordinates, to Bearch eaoh and " e ~ y  reeord of t r ia l  f o r  l e d  emm. 
But i t  is 8 s  Congress declared, an amply aufleient period of time to 
reem the iarues specified by the appellant in his Petition for Grant of 
Re~ieielu. Equal justice under law would neem to exclude B preferential 
searching of one record of trial and the non.nearohine of another. Tho 

81 CM 598406, Janm (unreported),  pet. daniad, 10 USCMA SSS (1868). (6- 
~ ~ ~ ~ l l ~ ~  Papera, on fila in the Omcs of The Judge AdPocab General. U.0. 
Arms.) 

(0 10 UICMA 482.18 CMR 4E (1969). 
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Congress lapieally and fairly Intended, therefore. m specifying the 
speedy completion of action upan a petltion that Only the grounds apffiAed 
in the petition or its attached pleading should be reviewed to determine 
if goad eauae 6 8 8  shown for grant of review. 

I t  is worth noting that in the course of its argument, the 
Government departed from its previous position of recognizing 
the right of the Court to notice ''plain error,'' to contend ths t  the 
Court did not even possess "the statutory prerogative accorded 
certain federal courts to notice plain errors or defects." The 
motion to vacate the decision was denied." 

Coming as late 88 i t  did, the attack on de now review seemed 
foredoomed to failure. De ?LOW review was na longer a mere con- 
venient practice; i t  was a symbol of the Court's fulfillment of the 
purpose of its creation a8 a check on the operation of the courts- 
martial system in the individual case. I t  was unlikely that the 
Court would curtail the scope of its review on the basis of a lack 
of power. I t  might, however, do so, as a matter of policy, in the 
event of war and an unmanageable increase in its workload.'* 

IV. THE SURVEY AND REPORT FUNCTION: 
THE CIVILIAS ADVISORY COXXITTEE 

Under subdivision (9)  of Article 67 of the Uniform Code, the 
Court is required to meet annually v i t h  The Judge Advocates 
General "to make B comprehensive surrey of the operationa" of 
the Code and to report thereon to Congress and the Secretaries 
of the military establishments and the Secretary of the Treasury. 
Three areas of study are  specifically marked out in the Article: 
(1) Determination of the number and status of pending cases; 
(2)  Formulation of recommendations relating to uniformity of 
sentence policies; and ( 3 )  Consideration of amendments to  the 
Uniform Code. To be sure that the enumeration of specific areas 
would not be construed as exclusive, Congress provided tha t  "any 
other matters deemed appropriate" could be included in the report. 

At ieast one matter of inquiry was suggested by the Subcom- 
mittee of the Committee on Armed Services of the House of Rep- 
resentatives which considered the Uniform Code. The Subcom- 
mittee had heard a great deal of testimony on the desirability of 
establishing a separate Judge Advocate General Corps for the 

( I I b i d .  (See Appeliate Papers, on 6le in the Office of The Judge Advocate 
General. U.S. Arm".) 
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Navy and Air Force, similar to that which was in existence in 
the Army. In its report it said that "since the Court of Military 
Appeals will have an opportunity to review the comparative re- 
sults of the Army with its corps as against the Navy and the Air 
Force without such a corps," it would be better to defer decision 
until further information could be obtained. It seems clear that  
the Subcommittee expected the Court to provide the necessary 
factual material.'J And in fact, the Court later reported that it 
was prepared to submit information on the matter." 

The judges first met with The Judge Advocates General and the 
General Counsel of the Treasury Department an December 12, 
1951, to discuss their responsibility for an annual report. At the 
meeting, the judges proposed that an interim report of operations 
be filed, but there were objections by some of the Judge Adva- 
cates.' These were sufficient to  preclude B joint report, but the 
Judges decided to file a preliminary report of the Courts opera- 
tion "in view of the fact that  the members of Congress . . , mani- 
feated great interest in the administration of militaly justice." 
This was the first of a series of differences TThich later a r m  in 
the Code Committee. 

Although they did their "level best to maintain a cooperative 
attitude with the Judge Advocates General," the judges had "tough 
moments" of disagreement with the Judge Advocates General on 
proposals by the services which were designed to effect a return 
to former ~ r a c t i c e s . ~ ~  As a result, about December, 1952, they 
conceived the idea of appointing a committee of prominent civilian 
lawyers to assist them in the discharge of their Code Committee 
responsibilities. The services did not like the idea.'? 

Invitations were extended to a number of prominent attorneys. 
In due course, acceptances were received and the Committee was 
formally organized under the chairmanship of m i t n e y  North 
Seymour, President of the Association of the Bar of the City of 
New York.48 

(8 The Committee also included: Josegh A .  MeClain, Jr., Dean of Duke 
University School of La-: Arthur E. Sutherland, Profennor of Law. Harvard 
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On J a n u a q  27, 1963, the Advisory Committee held Its first 

meeting in New York. Subcommitteea were appointed to studs 
separate parts of the Code. Other meetings and the scope of the 
Committee's work are set out a t  length in the Annual Report of 
the Code Committee for 1953. What is worth noting is that 
insofar as the Advisory Committee disagreed with the services, 
the judges of the Court were in the position to consider the possi- 
bility of a "safe and desirable middle ground."4Q And, in fact, 
they became the synthesizers of the differences between the ex- 
tremists in the military and civiiian communities. 

V. CONCLUSION 

When establishment of the Court of Military Appeals was under 
consideration by Congress, the House of Representatives approved 
a bill providing for life tenure for the judges. This provision was 
changed by the Senate; it considered a fixed term of years prefer- 
able to life tenure because i t  wanted to "see how this court ( v a s )  
going to operate and ><-hat kind" bo of judges were appointed. The 
Senate Yiew prevailed in  the conference to  receive differencs be- 
tween the House and Senate versions of the new Uniform Code, 
and staggered terms of fifteen, ten, and five sears were provided 
far the first judges. In a sense, therefore, the Court may be re- 
garded as an experiment in the administration of military justice. 
Whether the experiment has proved a 8uccess or a failure and 
\s-hether the time has now come to &.e permanent status to the 
Court, and perhapa eYen to enlarge its jurisdiction and functions, 
will, of course be decided upon the baris of the Court's actual work 
as both the "Supreme Court" of the military courts System and 
part of the committee to  advise Congress on the operations of the 
Uniform Code. Fortunately, the basis far evaluation of the 
Court's work in both fields is broad and comprehensive. That this 
is the case is due largely to its policy decisions in regard to  the 
petition far review- and the development of an effective organ for 
timely determination of ci\,ilian sentiment about the operations 
of the courts-martial system. 

4 0  1 8 2  USCP.4 and TJAG Ann. Rep. 17. 
60 Hearinga on S. 857 and H.R. 1080 Bejor i  the Subrammittee 0% Eetabhh 

ing a Untfom Cad# of .Militmy luatire ai the Sanate Committee on A m e d  
Serviocs, 81st Can& 1st Sees. 812 (1040).  
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JLDICI4L LIlIITATIORS LPOY 4 STaTUTORl  RIGHT: 

THE POWER OF THE JUDGE ADbOCiTE GERERAL TO 
CERTIFY UYDER ARTICLE 67(b)  (2) '  

BY LIELTEUAUI COLONEL ROBERT 31 XUMMEY** 

I. INTRODUCTION 

This article was generated by a conviction that The Judge Ad- 
vocates General are being denied an appeal, conferred by statute, 
by which conflicting board of review opinions may be harmonized 
and potential miscarriages of justice abated. The impact of recent 
judicial decisions on this right has been emphasized by the un- 
fortunate absence of explicit ratiocination that has characterized 
these decisions and the correlative unawareness in the profession 
that such a corrosive process was in action. 

Recognizing, as Judge Learned Hand has warned,' that "the 
last acquisition of civilized man is forbearance in judgment and 
to i t  is neceasary one of the highest efforts of the will," one must 
also accept his later precept: "Let [the judges] be severely 
brought to book, when they go wrong, but by those who will take 
the trouble to understand."2 A comparable license to criticize is 
found in Justice Frankfurter's observation : 

The ultimate reliance fat. the fair operation of any standard is B 

judiciary of high competence and character and the canitant play of an 
informed professional critique upon i ts  n,Vork.B 

Finally, an expreas imitation to  "the bar, individually and 
through its legal journals" to "tell the public, the services and us, 
the judges, whether we are performing properly" was extended 

' The Opinions and eunelusion~ presented herein are those of the author and 
do not neeenaarily renresent the yiews of The Judge Advocate Genera i '~  School 
or any  other governmental agency. 

'*JAGC, U.S. Army; Member of the Faculty, The Judge Advocate Gen- 
eral'i School, U.S. Army, Chaciottesvilio, Virpinia;  Member of the Xama- 
chvsetts B a r ;  LL.B., 1061, University of Chicago. 

From a tribute to Justice Holmes i n  the hew York World, March 8, 1926, 
reprinted in The Spiri t  of Liberty, Papern and Addresses of Learned Hand 21 
(Diliiard ed. 1958).  

1 The Spiri t  of Liberty, op. cit. supra note 1, at 85. 
8 Universal Camera Carp. V. NLRB, 340 U.S. 474,489 (1951).  
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from chamber8 as  long ago as February, 1953,' and from the 
bench as recently as 1958.1 

11. THE RIGHT TO APPEAL 

A. THE HISTORICAL DEVELOPMENT PRIOR TO 1951 

The right to appeal that concerns us is that conferred on The 
Judge Advocate General to "certify" c a m  to the United States 
Court of Xilitary Appeals. In establishing a Jingle, civilian Court 
of Military Appeals a t  the apex of a non-unified system of initial 
and intermediate appellate review, Congress provided far i t  a 
three-part jurisdiction: 

The Court of Militam Appeala shall review the record i n :  
(1) all cases in which the sentence, a i  affirmed by aboard  of iei.iew, 

affeeC a general or flag officer or extends to death; 
( 2 )  all eases reviewed by a board of ~ e m e w  which The Judge Ad. 

vocste General orders sent to the Court of Military Appeala for  review; 
and 

(3) all e a s e  reviewed by B b a r d  of review In which, upon petition 
of the accused and on goad came shown, the C m i t  of Military Appeain 
has granted a r e v i e d  

Witnesses before the Subcommittee of the House Committee on 
Armed Services complained that these provisions conferred on The 
Judge Advocate General a poxer to  appeal a decision of the board 
of review adverse to the government' while giving the accused, 
in all but Article 61(b) (1) cases, anl?. a right to  petition the court 
for a grant of review on good cause shoiT-r., i.e., a certiorari type 
application.' Xewrtheless, the hearings9 and the reports clearly 
indicate that what was intended to be established was an appellate 

4 Quinn, The Coart'B R e s p o e s i b d i t y .  6 \'and. L. Rev. 161,162 (1853). 
6 United Starer v Sulewiki. 0 TSCblA 400, 482 n. 1. 26 CMR 2 7 0 ,  272 n. 1 

(195S), where Ch>ef Judge Quinn sratod'  "The right EO critielze the 'carreet- 
of the deesioni of Courts and judger has  alwayp existed under our form 

~ a r e r n m e n t  and must continue t o  e n n t ,  not merely BP a right possessed by 
the mdividual but as B safeguard to our Initltutlan.' United States V. Craig, 
266Fed230.231 ( S D N Y )  11820)." 

e Art .  6 7 ( b ) ,  Uniform Code of hll l i t iry Justice, 10 U.S.C. 8 S67(b) (1868).  
1 Note tha t  this paver may be and has been exercised rsgardless of the 

result at  the board of review. See. e .& ACM 18277, Storey, 24 CMR 696 
(1857) disevssed infra: ACM 14722,  D k l ,  25 CMR 845 (1958). 

8Hearing.a o n  H .  R. 4m89 Betore u Subeomniit tee of the House Cmmiltea 
on A n e d  Sevvirss, 8 l r t  Cong.. 1st Sess. 686, 758. 822-23. 8 4 1 4 2  (1848). 

sZd. a t  725, 758-58. See a h  H e o r i n m  or% S.  850 and H .  R. LOBO Before a 
Suboommittas a i  the Smote Coamuftce on Anned  Servioea. 81rt Con p... l a t  
Sess.44 (1949). 

IO H. R. Rep. Xo, 491,811t Cong., l i t  Seer. 32 (1849); S. Rep. KO. 486, S l i t  
cong., l l t  sesa. 29 (1949) 
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court where cases requiring confirmation by the President receive 
automatic mandatory review, where "an accused may request re- 
view and will receive it where the court finds good cause," but 
where "The Judge Advocate General may direct that  a case be 
reviewed by the court." 11 

Although this variance may seem a t  first "unfair" to an ac- 
cused, it should be noted that there are three separate stages in 
the military prosecution a t  which the accused may win an ac- 
quittal on the facts which is not reviewable-the court-martial, 
the convening authority and the board of review-and two stages 
a t  which he may win a revera81 (or acquittal) on the lew which 
is no t  reviewable-the court-martial and the convening authority.1Q 

Nor is this type of provision unique in the military. Title 18 
of the United States Code provides a direct appeal for the govern- 
ment from certain decisions and judgments in federal criminal 
cases 18 and United States v. Heinze upheld the constitutionality 
of an earlier provision. 

I t  may be helpful to some readers to note briefiy the genesis and 
evolution of the board of review.'$ Prior to 1920 no legal review 
of any court-martial case was required although in a limited cate- 
gory of cases confirming action by the President was necessary 
prior to execution of the sentence. Records of trial were forwarded 
to the Office of The Judge Advocate General for filing and the 
custom of examining each record and "advising" the convening 
authority of the opinion of that  office regarding the legal suffi- 
ciency of the record to sustain the findings and sentence had been 
established. 

In December 1917, by War Department general order, the affirm- 
ative opinion of The Judge Advocate General was made esseZial 
to execution of the sentence. In August, 1918, "boards of review" 
were established in the Office of The Judge Advocate General to 
perform this function. In July, 1919, the convening authorities 
were required by an amendment to the Nanual for Courts-Martial, 
1917, to refer every record of trial by general court-martial to a 
judge advocate and secure his written legal opinion thereon. On 

IlXeavinga .m S. 859 end X. R. 4080, BUWQ note 9,  at 28. 
11 UCMS, Bits. 60-67. 
1118 U.S.C. $3731 (1968). 
11218 U.S. 632 (1910). See also Hepner Y. United States, 196 U.S. 100 

(1904), holding tha t  a state Court appeal from a iudement of aepuittsl iB not 
B denial of dua procesl. 

16 For an exoeilent detailed history of thia development see Frateher, Am& 
lata Review in. American Militam Law, 14 310. L. Rev. 15-76 (1949). 
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4 June 1920, the Articles of War were amended to require the 
written poat-trial review by the staff judge advocate and to estab- 
lish a board of review in the Office of The Judge Advocate Gen- 
er81.'6 

This board revimwed all cases requiring confirmation by the 
President, or from courts convened by  the President, and sub- 
mitted its written opinion to The Judge Advocate General. That 
officer then transmitted the case with the board's opinion and his 
owiz recommendation directly to the Secretary of War for the 
action of the President. By administrative decision when the 
board and The Judge Advocate General agreed that the record of 
trial i w s  legallr insufficient, the record was not Bent to the Secre- 
tary of War but was returned to the convening authority far re- 
hearing or other appropriate action. 

The board also rerie,\-ed cases (except those in which the ac- 
cused pleaded guilty) where the sentence extended to death, dis- 
missal not suspended, dishonorable discharge not suspended, or 
confinement in a penitentiary. If The Judge Advocate General 
agreed with the board, review was complete and the sentence 
could be ordered executed (if affirmed) or was vacated (if not 
affirmed).:' If The Judge Advocate General did not agree with the 
board, the record with the opinion of each, was forwarded to the 
Secretarj- of War for transmittal to the President who decided 
betneen the conflicting opinions.1s 

In 1937 the Secretary of TYar was authorized to act in lieu of 
the President to  reiolre such differences of cpinioil and in 1942 
the commanding general of an overseas command in which a 
branch office of The Judge Advocate General was established was 
authorized to  decide betneen the conflicting views of a board of 

le 11 Stat.  787 (1920) (Arhcle of War 46 and 50%). 
11 A.m. SOL;, m p m  note 16. pmnded in par t :  ' ' [SI0  authority shall order 

the execution of any , , . sentence of B general mwtmar t ia l  inralving the 
penalty a i  death,  diJmirial not auipended, dishonorable discharge not QUQ. 
pended. or confinement in B penitentiary, unleis and until the hoard of  r e ~ e w  
shall, uith the npproiol o/  The J u d g e  Advocate General, have held the record 
of tr ial  upon which r ich  sentence 13 baaed legally sufficient t o  ruppart  the 
sentence . . ." (Ernphahr added.) 

18 A,  W. Go%,  8upra note 16, piorided in p a r t :  "In the event tha t  The 
Judge Advocate General shall not concur m the holding af tho hoard of re- 
~ i e w ,  The Judge Advocate General shall forward 811 the paper3 in the ease, 
including the opinion of the board of review and hts awn dissent therafrom, 
directly b e . ,  not, as formerly, through The Adjutant General and Chief of 
Staff1 ta the Secretary af F a r  far the action of the President. . . .j' (Emphs- 
%is added.) 

196 *GO &IP(IB 

IQ60 Stat.  724 (1837). 



POWER TO CERTIFY CASES 

review in that office and the Assistant Judge Bdvocate General in 
charge of that office.20 

In  1948 the so-called Elston Act,2' effective 1 February 1949, 
substantially amended the Articles of War with respect to appel- 
late review. There w-8~  created in the Office of The Judge Advo- 
cate General, in addition to the boards of review, a Judicial Coun- 
cil composed of three general aRcers of the Judge Advocate Gen- 
eral's Corps. The only sentences requiring confirmation by the 
President were those extending to death or involving a general 
officer. Sentences involving confinement a t  hard labor for life 
or dismissal of an officer or cadet required confirmation by the 
Judicial Council with the concurrence of The Judge Advocate 
General. In case of disagreement the record w.8 sent to the 
Secretary of the Army for resolution.sP In all other cases, if The 
Judge Advocate General concurred in the board of review decision, 
no further confirmation was required.28 If The Judge Advocate 
General disagreed with the board holding that a record was legally 
insufficient, confirmation by the Judicial Council was required.2' 
In addition, if The Judge Advocate General had so directed or if 
the opinion of the Judicial Council was divided, concurrence of 
The Judge Advocate General was required-with disagreement to 
be resolved by the Secretary of the Army.'s 

B. THE STATUTORY PROVISIONS (1951) AND THE 
COflGRESSIOA'AL INTENT 

This is the background of the then veil-established right of The 
Judge Advocate General of the Army to  dissent from the opinion 
of a board of review and forward the c a ~ e  to a higher authority 
for resolution of the disagreement.nB The committee hearings 
show that the drafters of the Uniform Code of Military Justice 
and the Congress Were aware of this background. I t  was in this 
context that the law was drafted and enacted to direct the Court 
of Military Appeals to  "review the record in . . , all cases re- 

BO 56 Stat.  732 (1942), 
*I Act of June 24,1948, eh. 625, S( 201-149.62 Stat.  627-644. 
11 See, e.p., CAI 334635, Simpson, 1 BRJC 227, 282 (1849). 
83 See, e.&. CM 331837, Ratldt. 1 BR-JC 311, 315 (1940). 
14 See, e.p., CM 311782. Smith, 12 BR-JC 259 ( B R ) ,  278 ( JC)  (1960). 
26 See, e.#., CM 845745. Shrr%o7d, 11 BR-JC 239 (BR) ,  248 (TJAG nonean- 

currenee), 249 (Reversal by J C ) ,  254 (TJAG concurrence with JC) (19511. 
11Artiele of War SO%, 41 Stat.  797 (1920), as amended, 50 Stat.  724 

(1887); 66 Stat. 732 (1942); Article of War 50, 41 Stat.  797 (19201. as 
smanded, 62 Sta t .  635 (1948). 
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riewed by a board of review which The Judge Advocate General 
orders sent to the Court of Military Appeals for review. , , , " 17 

In discussing this historical development and the provisions of 
the Uniform Code, Professor Edmund M. Morgan, the Chairman 
of the Code Committee, observed that:  

[The board of reviow'sl decision , . , is final and the Judge Advwata 
General must 90 instruct The convening antharib,, ynlew the Judge Ad- 
soeste  General disagrees, in which eale he may submit the eale to the 
Court of Military Appeslr. 

The Court is  required ta ~ e v i e w  . . . all ~ a ~ e s  reviewed by the Basrd 
which the Judge AdvOcate General orders forwarded to the Court for  
re).iE".ZS 

Professor Morgan's testimony before the subcommittee of the 
Senate clearly contemplated an automatic review by the Court 
once The Judge Advocate General had certified the case.z8 

Mr. Felix Larkin, then Assistant General Counsel in the Office 
of the Secretary of Defense, Executive Secretary of the Code 
Committee and Chairman of the working group which did the 
initial studies and drafting, was present at  most of the hearings 
on the bill and spoke for the Code Committee during the section 
by section presentations and discussions.80 At one point during 
the discussion of a provision, subsequently deleted, permitting 
The Judge Advocate General to refer a case to another board of 
review when he disagreed with the decision of the first board the 
following colloquy occurred: 

MR. ELSTON. Now, Hr. Chairman, there ia m e  ather question tha t  
I t h h k  was raised by ~ o m e  of the witneshes who testified More UB and 
tha t  was with respect to subsection ( e ) ,  where the Judge AdvOeate 
General is given authority to refer a eale for  reeonsideration to  the m e  
or another board of review The argument was made tha t  there wasn't 

If the Judge l d v a e a t e  General wasn't satisfied p i th  the deeiaion of the 
board of review he muld just  send i t  to another board and I t  would 
give him too much authmity. There ought to be something final a b u t  
the action of B board of review.. , , 
MR. LARKIN. I recall  t ha t  criticism, Yr. Elrton. The idea here sub- 

atantially was this: The h a r d  of r e v i d a  judgment is not  necessarily 
final, for  t w o  reasons. The first is that  the judge adroeate [sic] can if 
he is dissatisfied with its decision send ~t to the Jvdieisl Cauneii [thp 
name WBI la ter  changed to  Vnited States Court of Military Appealel- 
and not on petltion-ss a matTer of r ight  for  futvre  [ ~ i c l  review or the 

any finslit9 abaut it. 

17 UCMJ, art. 67(b)  ( 8 ) .  
Zlihlargsn, The Baoku7aund oi the Un;faim Code of Militwy Juatics, 6 

28 See, e.%, Heorings on S. a m  and H .  R. 4080, ~ u p ~ a  note 0 ,  a t  44. 
80 Hearing8 on H .  R.  4080.  aupra note 8, a t  846. 

Yand. L. Rev. 180, 182 (1013). 
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accuned himself may petition the Judicial Council for  fur ther  r e h w  
on questions of law. 

If ,  of CDYTL~, he were to send a ease to the board of review because he 
disagreed with their flndings on the law and you got B different deciaion 
from another board of review, I should my t ha t  i s  a perfeet case an the 
law f a r  the Judicial Council. If  t w o  boards of review differ on the law, 
why i t  certainly needs settling same place. 

MR. BROOKS, Well, what  wmrs to my mind is thie: Svppoae they 
would hold tha t  ~ ~ t u s l l y  there was no banis for  oonvietion and the man 
was innocent. Now, does that then amount to a double jeopardy when 
you t u rn  tha t  oyer to another board? 

MR. SMART. It i s  not jeopardy, sir, h a u s e  this i s  not tr ial  procedure. 
This is appellate procedure. 

MR. DeGRAFFENRIED. Suppose the board af review would say Le 
evidence was iniuffieient to sustain B verdict of guilty and order him 
discharged, t ha t  would be tantamount to B verdict of not guilty. 

Sometimes they rend i t  back for  B new tr ial  if there  are erron of law. 
MR. LARKIN. That  is l ight.  
MR. DeGRAFFEKRIED. But  sometimes the appellate court holds f rom 

the record that  the evidence is not mmcient, and they don't order i t  
back for B retrial. 

MR. LARKIN. But  the Judge Advocate General has the r ight  in tha t  
ease to send i t  forward to  the Judieial Council to determine the question 
finally and once and for all. 

MR. ELSTOX. R'eil, im' t  it true,  t ~ ,  in the civil courts t ha t  if you 
get into the emrt of appeals and the court of appeals decides in favor 
of the accused and order8 a retrial of the ease? 

YR.  LARKIN. Yen. 
MR. ELSTOX. Or wen ordera the dismirsd of the accused? 
MR. LARKIN. Yes. 
MR. ELSTOX. The State  can ~ p p e a l .  
MR. LARKIN. That  iii right. 
MR. ELSTON. From e. decision of the court of appeals. 
MR. LARKIN. Exactly 80. 

MR. ELSTON. The Supreme Court may reverse the court of appea18. 
MR. LARKIN. That  is right.31 

This discussion should be recalled later when it will be observed 
that in one case of refusal to  review82 not only had the legal issue 
certified to the Court been decided contrarily by another Army 
board of review in another caseaa but the boards of review of the 
other services were being confronted with the same issue." 

*I Id. s t  1191, 1183. 
8% United States  Y. Bedgood, 12 USCMA 16, 30 CMR 16 (1960). 
9 s  CM 403806, Lamaway (May 24,1960). 
84 See, w., ACM S-19108, Phipp8 (date  u&noam), a n d ,  12  U S C P A  14, 

30 CMR 14 (1960). 
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Clearly, such a situation calls for a "unifying" decision by the 
Court of Military Appeals.sb 

C. THE ORIGINAL JUDICIAL CONSTRUCTION 

What has the Court itself said previously about the effect of 
moot questions on its power or duty to review?" An early case, 
United States v. Englea' appears almost squarely in point and yet 
it is not mentioned by the Court in the recent cases refusing re- 
view. In Engle, the accused entered a plea of guilty to a 13% 
hour AWOL and disobedience of a superior officer. A record of 
three previous con\,ictions was received and the accused was sen- 
tenced to a bad conduct discharge, confinement a t  hard labor for 
four months, and forfeiture of $60.00 per month for the same 
period. The convening authority approved and suspended the 
execution of the discharge until the accused's release from con- 
finement or completion of appellate review, whichever was later. 
A Navy board of review concluded that the evidence of the prior 
convictions was inadmissible and its receipt prejudicial to the 
accused. However, it also concluded that even if the evidence 
were admissible, the unsuspended punitive discharge was inap- 
propriate as a matter of fact. I t  continued: "In view of the fore- 
going the bad conduct discharge is set aside."'B 

The Judge Advocate General of t8e Navy certified the question 
whether the evidence was inadmissible. The appellate defense 
counsel moved to dismiss the certificate on the ground that the 
reduction of the sentence by the board w&s based upon its find- 
ing of fact and accordingly the opinion of the Court on the certi- 
fied question "could not affect the action taken by the board of 
review." 

Judge Latimer, the author of the principal opinion expressed 

I believe the meaning of that subparagraph [Art. 8Tb(2)1 is clear and 
unambiguous and that it imposes upon the Court an obligation tc review 
the recard in 811 cases forwarded by The Judge Advocate General of the 
aerviee9, regardless of whether our action TzEYlt. in an starmanse Or 

his own view as follows : 

86 See United States V. Preacott 2 USCMA 122 8 CMR 122 (1852),  where 
the Navy board a i  review differd vi th  the Arm; mi Air Foree boards on 
the interpretation of B paragraph of the Manual. See ais0 Feid, A Manual of 
Courts-Martial Practice and Appeal 8 134ieI (1957).  

81 Commiiaioner Feld has said "the Court e l l  not dismias B certificate be- 
i a u ~ e  the i%me raiaed is advisory ar moot." I d .  8 134(d).  

87 s USCMA 4 1 , i i  CMR 41 i i a w .  
881d.  a t  43, 11 CMR at  42. 

200 *oo 4ms 



POWER TO CERTIFY CASES 
reversal. I find nothing in the act  permitting us t o  refuse t o  consider 
any record which han been certified.. , .SO 

After examining the legislative history and some defense argu- 
ments, he concludes : 

. . . We have . , . , in certain instances, decided questions certified by 
The Judge Advocate General whieh did not affeet the ultimate outcome 
of the psr t ieulsr  litigation. I t  ia very seldom that  B erimmal ease i s  
m m t  and certified questions ofttimes set  procedural p a t t e r m  for sub- 
sequent trials. Accordingly, I believe we are required to review the record 
in all eases presented to us under the provisions of Article 6 7 ( b ) ( 2 ) ,  
and t ha t  we aheuld not attempt to circumvent thore proviiiona by pre- 
maturely dismissing caeei on the assumption tha t  our opinions will be 
adiiaory. Whether we need answer all questions certified IS a matter  
which can be determined by YO on Faview as an answer to one may be 
diapwitive of all, but  I do not find in tha t  power inherent authority to 
dismiss the eerfifieate.U 

The Chief Judge concurred separately "to point out clearly 
that the issue raised by the question certified is presented by the 
record of trial, as  acted upon by the board of review. We are not 
called upon to answer a hypothetical question, nor a problem pre- 
sented in vacuo." 41 

Judge Brosman concurred in the result because he did "not 
believe it necessary in this case to pass definitively on the broad 
question of whether we are required by law to review every r e 5  
ord of trial as to which a question is certified by The Judge Advo- 
cate General of one of the Armed Forces."'a He noted that (as 
in the recent cases) the board of review mieht have relied on 
either the legal or factual basis "and said nothing of" the other. 
Yet it did not. He continues: 

I t  has been urged t ha t  the question certified by The Judge Advoesta 
General is moot in t ha t  no holding of ours concerning i t  can poasiblg 
affect the accused-that is, can touch the ultimate action taken by the 
board as to him. Thia la t ter  i s  perfectly true. I t  does not fo i lo s ,  however, 
t ha t  we are without power to respond to  the certified queetion-indeed, 
t ha t  we are not under a duty to do so. . . . 

If another view were to be taken, it would be pasiible for B emice 
board effectively to insulate this  Court through the simple device of as- 
aimin#-in addition to other reasons for  its deciaion-me deriving from 
i ts  power over faeta. In doing IO, it covld make law safely beyond tha 
reach of review by thin Court-for i ts  alternative pionomcement would 
not constitute mere dieta. Indeed, each would m o u n t  to B ratio of the 
case. I t  must be peifeetly dear t ha t  Congress intended no such 
re*Ylt. . . 4 8  

81 Ibid. 
4 O I d , a t 4 4 , 1 1 C M R a t 4 & .  
41 Id. a t  47.11 CMR a t  41. 
,a iba. 
4 8  Id. a t  47-48, 11 CMR a t  4 7 4 8  
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Some four years later, in United States V. PepciaW the Court 
Was again confronted with an attempt by an m u s e d  to limit the 
power of The Judge Advocate General to certify a decision of the 
board of review. In  Papeiak the board of review, without consid- 
eration of the merits of the case, entered a “Preliminary” order 
returning the case to a new convening authority for a new staff 
judge advocate review and a new action by the convening author- 
ity because of certain ambiguous language in the original review 
which may have mislead the convening authority as to what 
evidence he could consider and as  to his duty to consider the 
appropriateness of the sentence. The Judge Advocate General 
of the Army certified the correctness of the board’s finding re- 
garding the effect of the review and whether the corrective action 
ordered was proper. Appellate defense counsel moved to dismiss 
the certificate on the ground the board of review had not finally 
acted on the case so as  to permit certification. 

Judge Latimer, again writing the principal opinion and denying 
the motion to dismiss, expressed his views as follows: 

1t in clear t ha t  C m g ~ e s i  intended The Judge Advocate General to have 
the r ight  ta reek review here of adverse decision by boarda of mview, 
Senate Report 30, 486, 81st Cangrein, 1st  Sesnian, an H.R. 4080, page 
29, and the Court i s  united on the propoaitim that  the filing of e. 
eartifieate aettmg for th  questions for  review i s  the proper way of 
initiating tha t  form of appeal. United States V. Engle, 3 USCYA 41, 
11 C P R  41. Were I to consider thir certificate BP premature, on the 
ground t ha t  the board’s decision WBI not  final within the meaning of 
that  word as used in our previoudy decided caner, the  r ight  of i e ~ i e w  
would be effectively nullifled on many matters  af grave importance to the 
Government. Absent the r ight  to appeal by certifieate, an order such BP 
thir one would be insulated from attack, for its review could not be 
obtained until after i t  had became m w t ,  and then say decision rendered 
by us wavid be academic. An interpretation which brought about t ha t  
m w l t  would be in direct eonfliet with the intent af Congress. , , .+ 
The Chief Judge and Judge Ferguson concurred in the result 

on the ground that “if a board of review action disposes of the 
entire case a t  that  level, such action is appealable to this Court 
either by Certificate or petition.”‘O 

111. THE TREND TOWARD LIMITATION 

A. THE TECHNIQUE 
It is suggested that commencing in 1957 a majority of the 

Court, Judge Latimer dissenting or concurring in the result, 

44 7 USCh1.4 224, 22 ChlR 14 (1956) 
4 6  Id. a t  227,22 CMR a t  17. 
46 Ibid. 
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has imposed, almost imperceptibly and with a minimum of ex- 
planation, gradually increasing limitations upon The Judge Ad- 
vccate General's right to certify. These limitations have been 
developed by relying on "controlling precedents"4ictum or  un- 
supported and undiscussed holdings in earlier cases in which the 
issue was neither briefed nor argued. This approach to the resolu- 
tion of issues has not been confined to  certified cases. 

One example from a "an-certification case should illustrate the 
technique which can then be observed in operation in the certifica- 
tion area. In Cnited State8 v. Dean" the majority cited Uwited 
States v. K i n P  as having "held that the [convening authority's] 
action . . . fixes the limits af bath the findings of guilty and the 
sentence in all subsequent proceedings in the case."" 

What, actually, was held in King? The case was reversed and 
a rehearing ordered (by a majority of the Court) because of a 
failure to instruct on the possible defense of physical incapacity 
to comply with an order to go to a forward position in Korea, in 
violation of Article 90. "Mindful of the protracted history of this 
ease [there had already been one rehearing] . . . and believtingl 
that . . . the findings, as modified by the board of review, may 
fall within the purview of Article 86,'O . , , to avoid further diffi- 
culty with the case, we believe that any retrial which may be 
held should be based on charges drafted expressly to fall within 
Article 90. . . . Upon such retrial, the maximum sentence would 
come to five years' confinement at  hard labor-with credit for 
confinement under previous s e n t e n ~ e s . " ~ ~  There is no explana- 
tion of the basis f a r  this observation and no authority is cited 
t o  support it. Judge Latimer dissented on three points in King: 
(1) He did not see any reason far precluding a conviction of ab- 
sence without leave: (2) He questioned the Court's authority 
under the Code to limit the sentence to an "arbitrary ceiling" of 
five years: and ( 3 )  He disagreed with the Court's reliance on 
United States v. Xeim.'e 

47 7 USCMA 721. 23 C P R  186 ( 1 0 6 1 ) .  
4 8  6 USChlA 3,17 C B R  S (1054). 
( I  I VSCMA at 724. 23 CMR at 188. 
60 Xote that the Presidential limitation on maximum punishment for thii 

offense found in par. 127e. MCM, 1051, had been removed by Executive Order 
10247, 20 May 1061, when the offense was. as here, committed in Korea. 

61 5 DSCblA st 8. 17 CMR s t  3. 
I z I d .  a t  0, 17 CMR at 8 .  Judge Latimer elected to discma only the third 

point eoneemmng the holding in United States Y. Heims, 3 USCMA 418. 12 
CMR 174 (19631, which the majority cited as requiring B sua # p a t e  inatruc- 
tion on incapacity. 
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This is the "holding" relied on in Dean. Judge Latimer had a 
different label for i t .  In dissenting in Dean he notes the majority's 
reliance an "the gratuitous advice," offered by a majority of the 
Court in King. He continues: 

. . . The ~ e a m n a  f a r  the restriction were not developed, but I asavmed 
tha t  the limitation FBS imposed beeaure the convening authority had 
reduced the mipimi  sentence fmm ten sears confinement to five seem, 
with appropriate acceismies, and the board of renew had caneluded 
tha t  the punishment, as sflrmed by the convening authority,  mas ap. 
Propriate far the ofsenre committed. A t  tha t  time I noted my disagree- 
ment with the limitation, but did not state my reasons because the que@- 
tlan was not properly before US. , , ,68 

B. THE "SO-DAY" RULE 

Prior to examining the cases in which this technique has been 
used to refuse to review a certified case on the ground that the 
issue has become moot, i t  may be helpful in this regard to  note 
the manner of resolution of a related problem-the validity of 
Rule 26 of the Rules of Practice and Procedure before the United 
States Court of Military Appeals, reriaed 1 January 1969. Rule 
26 imposes a 30-day time limitation for the filing of a Certiflcate 
for Review by The Judge Advocate General. This parallels the 
30.day time limit for the filing of a petition for grant of review 
by the accused.6' However, the latter limitation is imposed by the 
statute, Article 67(b) ( 3 ) ,  UCMJ, whereas the statute contains 
no similar limitation on the power of The Judge Advocate General 
to certify. 

This issue was not raised55 in a reported case until very re- 
cently, when in United States v. Lowe,:@ without citation to au- 
thority, the Chief Judge, in an opinion in which Judge Ferguson 
concurred, held that a certificate of The Judge Advoeate General 

S S  7 USCUA s t  721, 23 CMR a t  181. 
64 USCXA Rules Prac. & Proe. 24. 

In Unrted States V. Sell, 3 USCMA 202, 11 CMR 202 (19531, B motion by 
appellate defenae counsel to dismiss the certification as untimely w89 denied 
because the recard disclosed the certification was filed n i th in  30 days a i  the 
final decision of the board of review. 

$6 11 USCUA 615, 29 CMR 331 (1960).  Two months earlier there WBI 
dictum in United States V. Daes, 11 USCMA 410, 2s CMR 226 (19601, to the 
effect tha t  "the Government's time to naek review by B certificate of mviev 
has expired." Althaurh the Chief Judge cited Umted Stater V. Smith, 8 
USCMA 178, 23 CMR 402 (19571, and United States Y .  Wdle, 8 USCMA 623, 
2s CMR 403 (1SE8) .  to support this eanduaan, neither esse in ita holding 
or dictum di&cn%eS the right of The Judge Advocate General t o  certify eases 
under Article 6 7 ( b ) ( 2 )  nor the attempt by the Court's Rules to limit the 
period in which this r ight mag be exercised. 
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of the Navy had been filed too late where it was filed within SO 
days of receipt of the board of review decision in the Office of 
The Judge Advocate General of the Navy in Washington, D. C., but 
beyond 30 days of the receipt of the decision in the West Coast 
office of that official. Judge Latimer concurred in the result only, 
without reference to this issue. The brief by the government did 
not attack the validity of the rule; but merely urged that the 
period be computed from the later date, It is interesting that one 
of the Court's commissioners thought i t  "questionable" and 
"doubtful" that "the Court's rule can legally curtail TJAG's right 
to review."6' 

C. T H E  REFUSAL TO A N S W E R  CERTIFIED QUESTIONS 

1. Whg Questions In Certified Cases? 

I t  may be well to note a t  this point that  although, as noted above, 

811 eases reviewed by B baaid of review which the Judge Advocate General 
orders sent to the Court of Mii3tsry Appeals fa r  revxw: 

in a case whieh B e  Judge Advoeste General orders eent to the Court . . , 
action need be taken only with respect t o  the i~buea raised by him. 

Accordingly, the farmer practice of merely noting the disagree- 
ment of The Judge Advocate General and forwarding the case for 
review by the Judicial Council without specification of issues, could 
not be continued. The Court established a form for the "Certifi- 
cate of Review," which reads: 

Article 61(b) (2) directs the Court to review: 

Article 67 (d) provides that:  

a. It ib requested that action be taken with reaped t o  the following 
iss"es:'n 

2. The Early Signs of Erosion 
In 1957 The Judge Advocate General of the Army certified a 

case, United States v. Thornton.bB with startling results. The ac- 
cused, a second lieutenant, had been convicted of larceny and five 
specifications of making false official statements. The findings of 
guilty were affirmed by the board but a rehearing on the sentence 
was ordered on the ground that the accused had been prejudiced 
by the admission of certain evidence of other offenses not charged. 
The Judge Advocate General certified these two sueations: 

17 Feld, op. cit. supra note 35 5 1 3 4 ( e ) .  
68 USCMA Rulee Prsc. & Proc. 1% 
b e 8  USCMA 446,24 CMR 266 (1957). 
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(1) Was the board of review correct in hoiding tha t  evidence of other 
miseondvet was inadmissible on the merits? 
(2) If the first certified question is anawered in the affirmatiie was the 
board of review correct in holding tha t  evidence of ather misconduct 
prejudiced the accused with respect to the sentence? 10 

Although no cross-petition was filed by the accused the Chief 
Judge, with Judge Ferguson concurring, reversed the board of 
review's aiiirmance of the findings of guilty on the ground that 
the law officer had erred in denying a defense request a t  the trial 
that  a farmer officer now residing in New York (the trial was 
held in Alabama) be subpoenaed to appear personally for the 
defense.B1 This issue was entirely unrelated to the questions cer- 
tified by The Judge Advocate General. Nevertheless, the majority 
concluded : 

In ~ i e w  of o m  eonelusion BP t o  the aeeured's r ight  to the personal testi- 
mony of his witness, we need not consider the evidentiary i ~ m e  raised 
by the eertiAcate.bZ That  qnestion may not a i i e  on a retrial  of the eale. 
The deis ian of the board of rwiew is rmeraed. The findings of gmlty 
and the sentence are set  aside, and the record of tr ial  13 returned ta The 
Judge Advcxate General of the Army. A rehearing may be ordered,aR 

Judge Latimer began his dissent 88 follows: 
Beoaure I believe the eonreqvenees of this decision may be of far-  

impmtance and have B substantial impact upon the trial af 
future casea in military courts, I let  forth the views prompting me to 
dinsent. There are two pyineipai me8i  of disagreement between m i  
aSSMiates and myself: Firs t ,  the iaw affieer, in my opinion, did not 
abuse his discretion in denying the morion to subpoena B witness Second, 
the questiana eertlfied should not go unanswered, far  although my as. 
swiates say the question may not arise a t  B rehearing. I renpeetfully 
dieagree. A rehearing h s r  been authorized and most certainly If the 
evidence i a  material, competent, and relevant, the Government is entitled 
to have i t  introduced a t  the retrial. We rhouid not therefore brush aside 
the i s m e  only to be faced with i~ on another appesl.84 

We are not here concerned with Judge Latimer's well-reamned 
explanation of his disagreement on the first paint-nor with the 
substance of his opinion regarding the second I think 

80 Id. a t  462, 24 CMR s t  262. 
SI Following the denial the accused wail oRered P continuanee in which to 

seeurt B depomtion from the witnem: but  ~ o u n ~ e l  declined. Thereupon. counsel 
and aecmed agrezd to a itlpuiation of "the testimony tha t  would have been 
gwen by the witness." 

62 Note the abiience of citation to authority or diieuseian despite the foleeful 
Ccndemnatian in the dasent .  

6 8  8 USCMA a t  460, 24 CXR a t  260. 
6 4  Ibid. 
66 I t  i s  interesting, however, t ha t  Judge Latimer finds thms Beparate bases 

for admitting the evidence of prior miiconduct. 
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we must agree with him, however, that  considerations of statutory 
duty aside, in the interests of sound judicial administration, the 
Government is entitled to have this certified issue decided by the 
Court prior to the rehearing ordered by the majority on their 
own ground. 

I t  should be noted that because of the second certified question 
having been phrased so as  to require an answer only if the first 
question is answered adverseiy to the government, Judge Latimer 
coreretly observes that his answer to the first question "disposes 
of any necessity to answer the second question." 86 

In 1959, The Judge Advocate General of the Air Farce certified 
B case, United States v. Keeler," involving the issue whether the 
commanding officer af the Tachikawa Air Base in Japan could 
issue a general order within the meaning of Article 92. That this 
was a t  that  time and had been a troublesome question can hardly 
be disputed.es 

Although the result in the case was to affirm the decision of the 
board of review, the case did not decide, did not even help clarify, 
the legal issue involved and certified to Court. This occurred 
because while Judge Ferguson answered the certified question in 
the affirmative (agreeing with the board of review) and Judge 
Latimer answered the question in the negative, the Chief Judge 
refused in the following language to answer the question: 

In my opinion, the aeeused's separation from the remice by sRimative 
action terminated the proceedings. See my dissent in United States 7 ,  

Speller, 8 USCMA 363, 2 4  CMR 173. Aeeardingiy. I join in affirming 
the dismissai of t h e  chargei.eB 

Judge Latimer begins his dissenting opinion: 
Unfortunately the opinion in the ease st bar, written in answer to a 

certified question, instead of resolving any doubts on the issue referred 
to  us, i s  only determinative of the inetant proceeding. In ~ i e w  of the 
diwrgent  approach of the three Opinions, no law a t  ail i s  established. 

In my view, we must answer the certified guestion. And, since tho 
author Judge reaches the meIitS, I must aiiume he is of the ~ a m e  belief. 
However, to prevent the services from being misled by the Court's 
t r ipar t i te  approsoh, I invite attention TO the c lew language of Article 
67(b) (2 ) .  , . .70 

67 10 USCMA 319,ZT CMR 393 (1969). 
I 8  See Meagher, Knowledge in Artiole #E Ofienssa-When Plmded, When 

Proven?, Mil. L. Rev., July, 1 9 5 9 , ~ .  119. 
89 10 USCMA a t  821, 27 CMR at  395. Note tha t  the majority of the Covrt 

had held in the Speller ease t ha t  adminiatrative aepsration from the service 
does not terminate the proceedings. 
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More recently 111 lliiited States v. Wheatley71 an Army board 

of review jet aside the conviction of a first lieutenant of violations 
of Articles 93 and 133 alleging maltreatment or permitting mal- 
treatment of soldiers under hi3 command.-2 The hoard found as 
to the firdt (Additional Charge I) that "we do not consider that 
the evidence of record establishes maltreatment of Private 
Hathorne a3 a matter of fact  or of law within the purview of 
Article 93." 7 3  As to the second (Additional Charge 111) i t  found: 

tsnee neithcr the spcrificatian no? t?.e evidence af record 
furniihei sufficient factual information OE uhieh w e  may bare an 
imputetion of crminalios t o  ch is  accuied.74 

One of the three errors assigned by the accused before the board 
of rwiew was whether the specification of Additional Charge Ill 
stated an offense. The hoard found the approved findings of guilty 
and the sentence "incorrect in law nnd fact," set them aside and 
diamisaed the charges. 

The Judge Advocate General of the Army certified three ques- 
tiona: 

A. Cnder the facts i h i c h  the board f a m d  \were established beyond a. 
realanable doubt w t h  r e q e c t  t o  idd?tional Charge I and 113 Specification, 
WBQ the board of ie \neir  correct as B matter of law in determining tha t  
it could not affirm the findimp of euilty thereof? 

B Was the board of m i e w  correct m determining tha t  the rpeeihcs- 
tian of Additional Charge I11 does not furniah sufficient fsetual infarma- 
tion on ah ieh  It01 base an imputation of m m i m h t 3 -  to the aeeured? 

C. Under the facta ivhich rhe board found aere  established beyond B 
rearonable daLbt, %as the board of review Correct in detmmining as to 
Additronal Chaige I11 and I t a  apeeificstian tha t  83 B matter of law i t  
eouid not affirm a finding af guilty af an offense ur.der the Cnmform 
Code of Nili tary Juctice? $ 6  

In a very short opinion, after a one-paragraph discussion of the 
holding of the board on the factual isauea, the Chief Judge for a 
unanimous Court diapaaed of the certified questions as follows: 

From the form of the certified questiann, i t  would appear tha t  The 
Judge Adroeate General eond2ded the  board of review diarnissed the 
charges on the ground of legal, rather than factual, insufleieney. A i  we 
read the opinion of the board of r e ~ i e w ,  the ~uffieieney of the evidence 

discretion. [United Ststea v Hendo:,, 7 USChl.4 429, 22 CUR 219; United 

? I  10 USCMA 537.28 C X R  103 (1959). 
71 CSI 401092, ll'haatley, 28 CMR 461 (19693. 
75 I d .  a t  464. 
3 4  I d .  a t  465. 
76 10 CSCMA a t  538, 28 ClIR at 104 
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State8 V. Uoreno, 6 L'SCUIA 383, 20 ChlR 104; see alao United States V. 

Judd, 10 CBCMA 113, 27 CYR 187.1 AceordinglJ-, t o  the extent that 
oueations 'A' and 'C' of the certihcste ark whether the evidence is rum- 
eient to Support the decision of the board of  T 
the affirmative. A i  a qnestion of law, question 
of rel iew exprerrly heid that the 'ewdence of 
vide 'sufficient factual information on which . . , [It eauld] base an im. 
Putation of erimlnaliti,' as dirtmzanhed from earelesi and thoughtiera 
conduct, an the part of the accused. We need not. therefore, answer the 
question. [ S e e  United States V. Fisher, 7 L'SC3IA 270. 2 2  C X R  60.1 1 8  

An examination of the Y o ~ a i ~ o  ease T i  and the earlier case of 
Cnited States v. Banting 78 wiil disclose that in these cases the 
problem of moot questions is entangled in the disputed power of 
the Court of Xiiitary Appeals to review factual determinations by 
the board of review and reverse the decision below "when [the 
members of  the board] have acted arbitrarily or capriciously or 
where reasonable men could reach only one conclusion from the 
evidence and the board reaches an apposite reault." 79 

The .hloreno case had been returned to the board far clarifica- 
tion as to whether it "had decided the case as a matter of law or 
on the basis of its fact-finding pomr." The board in M o r e n o ,  
upon remand, stated: (1) the evidence is insufficient as a matter 
of law but (2) assuming it is not insufficient as a matter of law, 
i t  i s  insufficient as a matter of fact. Re-confronted upon re-certifi- 
cation with the question of the correctnesa of holding (l), the 
Chief Judge found the board had "made i t  unmistakably clear that 
its original decision to  dismiss the charge !vas based upon an eval- 
uation of the evidence in its capacity as a fact-finding body. There 
is, therefore, no question of law for review by this Caurt."[o Judge 
Brosman concurred, "although [he] suspect[ed] that [the Chief 
Judge] has not receded from the heres>- to which he subscribed in 
United States v Bunting [Le., an assertion of a power in the Court 
of hiilitarydpwais t o  review factual determination3 for 'arbitrari- 
ness and eaprieiousnes3'1 ." Judge Latimer again dissented. He 
objected to  the board of review's obvious attempt to preclude re- 
view of its legal reasoning by the Court. He noted: 

. . . furnishes Y I  idth an extensiie discussion 
of the Isw of involuntary manalauphter, interspened with comments on 
the facts of this ease. Kear t h e  end of the opinion there i d  found B 

itstement that. 81 a matter of law, rhe evidence in the record was 

76 Id .  at 535, 28 C Y R  at 10:. 
77 United States V. Morena, 6 USCIIA 388, 20 CMR 104 (1955) 

6 USCYA 170. 19 C>lR 286 i l55?i .  
7s 6 VSCMA at 391, 20 C I R  at 107. '(Dissenting opinion of Judge Latimer.) 
PoZd at 339, 20 C31R at 105, In support of this propolltion, the opinion 

11 I b d  
cited only i l f i e i e  67(d) and the B*inliag case, 6iipru note 78. 
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MILITARY LAW REVIEW 
inaufleient to sni ts in  the findings of guilt. $a a last  line of defense, 
howwer, and apparently in response t o  the invitation in our remand, 
the board stated that  wen if it were in emor on the inauflciency of the 
evidence to m p p o t t  the finding ai B matter  of law, Ita members, as t r iers  
of fact ,  were not convinced beyond a reasonable doubt of the aecused'a 
guilt. . . . 

The m a j m t y  eonelude the board of review has m v  m d e  i t  unmii. 
taknbly elear t ha t  Its membma reached their conelusion acting in their 
capacity as tr im of fsct .  If that  be ID, It LS solely beesuse the opinion 
contains words to  tha t  effect. That must be the reason, because the 
rest  of the opinion indicates to the contrary. However, prior to this 
time we h m e  never canridered o u ~ ~ e l v e s  bound by the label attached 
to 8 holding by B board of review. Thus, in United States V. Benson 
[ 3  USCMA SKI, 12 C Y 8  101 (1963) l  we wem faced with an attempt 
to render untouehabie a result by B statement t ha t  the matter  deeided 
wUB3 one Of fact . .  , , 

We rejected tha t  method of tieing our hands by saying: 
'Aithough tha t  atatement by the board of r d e w  seeks ta charae- 

terize the ruiing a.3 a finding of fact  which under Article 67 (d ) .  
Uniform Code of Miiirary Judice,  K O  USC 0 664, we would not 
yeview. the reasmnr Y D O ~  whieh it i d  baaed shows i t  to be B matter _ .  
Of iaw.. ..I 

Whether B board of review fan defeat review of findings of f ac t  by 
this Court by merely labeling the finding one of fact  vas  recently 
considered by UB in United States V. Bunting, supra. . . . Furthermore, 
in tha t  instance v e  expreered the \-iev t ha t  we look to the substance of 
the holding by a board of review and ita rationale to determine whether 
that  appellate agency had expreJsed a holding m law, fact, or mixed 
law and fact. In the las t  analysis, the west ion becomes m e  of whether 
boards of review can deprive UP of our r ight  to determine the nature 
of their  ruling.. , .8* 

5. The Bedgood Decision 

In the case a i  the United States Y. Bedgood,&# decided 4 Novem- 
ber 1960, the right of The Judge Advocate General to certify a 

B2Id.  a t  390-92, 20 CYR at 106-08. The broader question af the power of 
the Court to reverie "unressanable" fact-finding by the board of review 
cannot be discussed in detail m this paper;  but  an insight into the Intent of 
the draf ters  af the Code and of the Congres8 may be gained from D PeruBsI 
of just  two diaeussioni m the  Committee hearings. H s a r i w 8  m? X. R. LOBO, 
aup7a note 8, st  608-12; Hearings on S. 859 and H .  R. 4080, "pro note 9, 
st 16. In these Professor Yorgsn Vr. Larkin, and the committee members 
clearly indicate tha t  the Court dar reverse a board of review whieh has  
acted "unreQionably"-i.e., where the correctness af the factual  determination 
has became B quention of law. See 81~0, Feid, op. oil. "ma note 35, I 134(bI : 
"[Flindings of fact  by the BR must be supported by endence in the record 
of tr ial .  . . . [A] BR cannot act arbi t rar i ly  or eaprieiouiiy. I t  i t  doen, i ts  
action c m  be Bet aside by the USCPA." 

88 12 USCMA 16, 30 CMR 16 (1860). CM 403417, Bedgood (Apri l  4, 1960), 
waj/ meensidered by the board af review on May 17, 1960, and eertifled June 2, 
1960. 
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quejtion invaiving a moot issue was denied. In Bedgood, The 
Judge Advocate General of the Army certified this question to the 
Court: 
Wan the board of review earreet in holding that B general court-martial 
can legally adjudge B aentenee to an hdrniniitrative type discharge? 

The issue arose when the court-martial imposed upon an en- 
listed man a sentence "to be dismissed from the service" (a  mem- 
ber commenting that the dismissal was to  be "with a general 
discharge"). The convening authority, on advice of his staff judge 
advocate, "modified" the dismissal to a. "dishonorable discharge," 
apparently relying on the conclusion in United States v. Ellman e6 

that a cadet of the United States Military Academy could be 
separated from the service onis by a dismissal, and the approval 
in United States Y. Alley 88 and United States V. Bell of the con- 
vening authority's substitution in officer cases of a dismissal for 
an adjudged dishonorable discharge. 

The board of review, giving controlling effect to the unsolicited 
and unexplained comment of the member of the court-martial, 
held that the court-martial could legally impose "a sentence pra- 
viding for separation from the service with a general discharge" 
and that "the substitution af dishonorable discharge for the 
legally adjudged general discharge is incorrect and without legal 
effect."BP I t  continued, "However, on the basis of the entire 
record, w e  believe that the accused should be retained in the 
service." The board then affirmed a sentence which included only 
partial forfeitures and reduction to Recruit E-I. The one-sentence 
conclusion quoted above is the only portion of a ten-page opinion 
devoted to a consideration of the appropriateness of separation 
from the service in this case. The remainder is devoted to sus- 
taining the legal conclusions quoted above, the correctneas of 
which was the issue certified by The Judge Advocate General. 

In its 17 May 1960 decision upon reconsideration the board 
acknowledged that its "holding which expressed the view that a 
general court-martial could iegaily impose a general discharge" 
had been reached without the point having been briefed or argued 
before it, Here agsin the entire five-page opinion is devoted to a 
consideration of the legal problem, with not a ward about the 
appropriateness of a separation. 

Mother than the President of the court-martial who had announced the 
risntenrr . 

81 9 USCMA 649, 26 CXR 329 (1958). 
81 8 USCMA 6 5 9 , 2 5  CXR 63 (1968). 
8 7 8  USCMA 193. 24 CMR 3 (1968). 
88 CM 408477, B e d l o o d  (April 4,1960) at P. 5 
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The Court of Military Appeals, per Judge Fergusan, with the 

Chief Judge concurring and Judge Latimer concurring in the re- 
sult, summarily refused t o  answer the certified question: 

In ~ i e w  af the board of r w i e w ' ~  action on the sentence, i t  is apparent  
t ha t  the inquiry framed by The Judge Advocate General is m w t .  United 
Stater  V. Fisher, 7 USCMA 270, 22 CMR 601; Vnited States v, Storey, 
9 USCMA 162, 2s CMR 424: United Stater  v, Armbruster, 11 U S C Y A  
596, 29 C H R  412. 

The decision of the board of raview is affirmed.80 

Except for the one-paragraph introductory statement of how 
the case came before the Court, these two sentences constitute the 
entire opinion of the Court. 

The purpoae of this article is to determine how "apparent" i t  is 
that this issue is moot and to inquire as to the effect thereof. Do 
the decisions cited support the implicit hoiding of the majority, 
that if an opinion adverse to  the board would not affect the resuit 
in the case before it, the Court is under no statutory duty to answer 
a certified question regarding the legal opinions announced by 
the board? 

The question certified and unansivered in B e d g o a d  is answered 
in L W e d  States v Phipps decided the same day. Judge Latimer 
concurred in the result in B r d o o o d  on that ground. I t  may seem 

80 1 2  USCDIA a t  17, 30 CMR at  17. Compare the majority's action here 
with the Court's per curism opinion in United States Y. Goodmnn, 12 U S C M A  
25, 30 C Y R  2; (1960). deoided 18 Nov 60. answering a similar certified 
~ues t ion  even though its answer did not affect the result in the case. B u t  fa r  
a recent example of action similar to that  in Bedgood, 8ee United Staten Y. 
Woodruff, 11 USCXA 268, 28 C M R  81 (19601. There an accused, convicted 
of larceny and noist ion of a general regulation on switchblade kniYes, wali 
sentenced t o  B bad conduct discharge, forfeiture of 846.00 per month for six 
manrha. and eanfinement a t  hard labor for six months. The convening suthor-  
icy reduced the forfeiture to $40.00 per month for  six months. The board of 
review sei  abrde the findings and sentence and dismissed the charges on the 
ground tha t  eer tam evidence WBQ obtained as the remlt  of an illegal search 
and seimre and in violatian a i  Artieie 31. The Acting Judge Advocate General 
of the Air  Force certified t r a  questions: 

(1) Was the board correct in holding Praa. Exhibits 1 and 2 were 
inadmiiiibie? 

( 2 )  Was the boaid eorreet in holding Pros. Exhibit 3 was ' tainted' by a 
p'ior violatIan of Article 31? 

Judge Ferguson, with the Chief Judge cancurring and Judge Latimer con. 
eurrmg I" the result, held: "W-e need not decide, however, whether our 
opinion required the board of renew to determine tha t  [the exhibits] were 
inadmiaiible. f o r  we are certain tha t  any error thva committed -89  o~ereome 
by the accused's la ter  judicial deelaratien." 11 U S C M A  s t  270. 2Q C M R  a t  86. 
Keverthdern, without explanation of this conclusion or discussion of the legal 
i b b n e i  raised by the certified westmns, the majority haid tha t  the certified 
queitions were to be anrawred in the negative. 

00 1% T S C M A  14, 30 C P R  14 (1860). The Court held the court-martial may 
not impare an administrative diecharge. 
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that  the action of the majority of the Court in Bedgood had little 
or  no effect on the substantive law in issue there and hardly war- 
rants the space devoted to it here. This view overlooks not only 
the importance of the principle of procedural law a t  stake here- 
the power of Cangrese to create an appellate tribunal in the mili- 
tary justice system and a t  the same time prescribe and control its 
jurisdiction-but also the practical effect (an the action of boards 
of review) of a precedent that  denies this right of appeal to The 
Judge Advocate General. 

This effect is illustrated by another recent case, United States 
V. Stivers." There, Judge Ferguson, citing only the case of United 
States v. Wheatley,a asserted that:  

If [the board of review's] dsision was factual, it may not be reviewed 
in this CourtP 

In Judge Latimer's view the majority of the board in Stivers 
had ruled as a matter of law that a confession obtained under 
oath was "coerced" within the meaning of Article 31. But, in his 
opinion, even if they had ruled as  a factual determination, they 
erred as a matter of law (i.e., they abused their discretion), 
because "the record is devoid of any ex'idence to support" such a 
finding. 

The Judge Advocate Generill of the Navy had certified the 
question whether the law officer had erred in admitting the con- 
fession. The Chief Judge and Judge Ferguson refused to answer 
this question but returned the case to the board to "be clarified." 
In  a second unpublished opinion, two members of the board re- 
ported that their earlier holding had been factua1.Q' 

However, this result did not prevent the Stivers case being 
cited for the very proposition of law certified to the Court-that 
placing an accused under oath during interrogation amounts to 
coercion and duress in violation of Article This is the danger 
of which Judge Latimer and others have spoken. 

To return from our consideration of the significance of Bedgood 
as  a precedent to an examination of the authorities cited by the 
majority in Bedgood. the Fisher case, the earliest of the three 
cases cited by the Court, involved a certification by The Judge 
Advocate General of the Navy of two questions: (1) Did the 

S l  11 IISCMA h12 29 CMR 82R i l D f i O l  ~~ ..... ~~ .~~~ ~~~ ~ 

BZ io USCMA 6 3 7 , ~ ~  CMR 103 ( i ~ w j .  
98 11 U S C M A  at 512, 29 C I R  at 328. Thin problem of review of factual 

9'WC N C M  5901221 Shvsm (June 16. 1960). 
determinationi of the board of review ia discussed more fully supra. 
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board of review err in holding certain evidence to have been im- 
properly received? (2) Did the law ofleer err in excluding certain 
other evidence (an issue the board of review had not ruled upon) ? 
Judge Latimer, for a unanimous Court and without citation to 
authority,Qh disposed of the second certified question in one para- 
graph: 

While The Judpe Advocate General of the Nsiy  haa requested tha t  we 
answer two questions, we believe a discusrm of the  second eoneerning 
the sdmiadbiii t j  of Exhibit 3 would place "3 in a position of merely 
monitoring a law officer on a deeiiion which i s  irrmaterial to the present 
contmveriy. The wei t ion  involves a m i e i v  a i  a ruling tha t  e\idence 
01 B prior eannietion for  desertion w e  inadmissible. Assuming the law 
officer erred,  the error was rendered harmless by the findings, and i t  ass  
only one among many ~ulingn made by him. We belieye it would be an 
undesirable course for us to render advisor)- opinions an evidentiary 
'"lings which are rendered during the course of the t r ia l  but ah ieh  
became immsterisi  by verdict. Far present purpaaes, the h v  officer's 
ruling on the queition certified is the iaw of the ease, and by diseuming 
i t s  propriety we would furnish nothing but an academic discussion af the 
rules of evidence. Regardless of our views, It would make no difference 
in the ultimate outcome of this ease, and i t  a d d  not assist law ofleers 
in the held for the obvious reason That admiasibiiit)- depends on B eom- 
bination of many faetorn which change m each aet of circumstances. 
IVe, therefore, h a w  determined to consider only the merits of the first  
q"eitiO".B? 

I t  Seems evident that in Bedgood we are not concerned with a 
factual ruling by a law officer which has been rendered harmless 
by verdict but with a deliberate pronouncement of a conclusion of 
law by an intevmediate appeliate body, a ruling on which by the 
Court "would [clearly] assist lair- officers in the field." 

The Storru case, the next of the three cases cited by the Court, 
arose on certification by The Judge Advocate General of the Air 
Force of six queatians in the area of mental responsibility. Storey 
was convicted of assaulting an Air Policeman (by pointing a 
loaded pistol a t  him), wilfully discharging a firearm, and violating 
a general regulation against introducing an alcoholic beverage 
on the base. Storey's "mental capacity to intend" was made the 
subject of instructions by the law officer. The board of review 
held tha t  these instructions were erroneou~ but that the accused 
was not prejudiced because the evidence did not raise an issue of 
inoo,pcpacity but merely of an impaired capacity. I t  is significant 
that only one short paragraph is devoted ta the disposition of the 

ss Note tha t  the editors of the Court-lllsrtiai Reports include in the syllabus 

07 United States Y. Firher,  1 USCMA 170.  273-74, 22 CJlR 60, 63-64 (1956). 
b* ACM 13277, Starey, 24 CMR 686, 601 (1817). 

B citation t o  S Am. Sur. Appeal ond Eiror 5 823 (18331, 
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legal issue of the correctness of the instruction whereas the re- 
mainder of the decision concerns the factual issue of whether the 
evidence of record raised an issue of insanity so as to require an 
instruction. 

Judge Ferguson, with the Chief Judge concurring, affirmed the 
decision of the board of review in Storev on the ground that "the 
issue of lack of mental capacity to intend was not raised and ac- 
cordingly the law officer was under no duty to so instruct." m This 
conclusion and the discussion which supported it answered the 
first four certified questions squarely in favor of the holding of 
the board of review. The remaining two questions were posited 
in the contingency 100 that  the answer to the fourth question over- 
turned the board's decision-which i t  did not. After the conclusion 
stated above, the Court merely noted, without discussion or cita- 
tion to authority: 

In viea of OYI holding on the certified questions noted above, further 
diaeuaaim of the remaining issues is unneceas~ry.lOl 

Judge Latimer, dissenting, concludes that the evidence did raise 
the issue and, accordingly, that  an instruction wm required. He 
notes that while the majority may because of their decision on the 
fourth question "affirm the decision of the board of review without 
a discussion of all the certified issues," he may not do so because 
of his contrary decision on the fourth question.'oz There is no 
discussion of the procedural problem of concern to us and no 
citation to authority. 

The result in Storey, that  the last two questions went unan- 
swered, logically furnishes little support for the majority's con- 
clusion in Bedgood. By their terms no answer to the last two 
questions was requested in Storey if the preceding question (to 
which all but one paragraph of the board's opinion was devoted) 
was answered in the affirmative, a8 it was. Had The Judge Advo- 
cate General wanted an answer to these two questions regardless 
of the result on the first four questions, he could very easily have 
S O  posed these questions. 

The third and final authority cited by the majority in Bedgood 
is the Avmbruster case.'oB There an Air Farce board of review 

)@United States Y .  Storey, 9 USChlA 162, 167, 25 CMR 424, 428 (1858). 
m"I f  the preceding qnention i d  answered in the negative. . . .(' I d .  at 175, 

101 Id.  a t  167, 25 CMR at 429. 
101 He finds the initruetian piejudieiaily erroneous (suestion 51 and not 

waived at the trial (quest ion 6)  and would therefore reverce the board's 
decision. 

101 United States Y.  Armbruster, 11  USCMA 586, 28 CMR 412 (1960). 
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took judicial notice of a decision of the Comptroller General hold- 
ing, contrary to  the decision of the Court of Military Appeals in 
United S t a t e s  v. Simp80n,'04 that reduction to the lowest enlisted 
grade resulted automatically by operation of the Executive 
Order 106 upon approval by the convening authority of a sentence 
to a punitive discharge or unsuspended confinement or hard labor 
without confinement. The board concluded (1) that the sentence 
to an intermediate reduction and confinement was inconsistent, 
(2) that i t  NSS prejudicial error for the law officer not to give 
sua s p o n t e  instructions on the effect of the Comptroller General 
decision, ( 3 )  that the effect of that decision will be to "punish the 
accused here beyond the adjudged and approved sentence" and 
(4) that the convening authority erred "in converting the for- 
feitures adjudged in fractionai terms to  an amount permissible 
for the grade to  which the accused was expressly reduced, but ex- 
cessive for the amount of pay actually credited in view of the 
Comptroller General's Decision No, B-139988." The board "to 
insure that the accused does not lose" as B result of the conflict 
between the Comptroller General and the Court, affirmed a sen- 
tence which did not include confinement.*oB The Judge Advocate 
General of the Air Farce certified these four issues. 

The Chief Judge, with Judge Ferguson concurring and Judge 
Latimer concurring in the result, concluded the Court has "no 
disposition to interfere with the board of review's reassessment 
of the sentence" and "accordingly, i t  is unnecessary to return the 
record of trial to i t  for further proceedings."'07 In arriving a t  
this conclusion, the Chief Judge observed that the Court had the 
"responsibility" for "construing provisions af the Manual fa r  
compliance and conformity with the Uniform Code" and that its 
decisions "are binding upon the military [and], subject only to 
review by the Supreme Court of the United States on constitu- 
tional issues, , , , 'upon all departments, courts, agencies, and 
officers of the United States.' I '  loa 

The Chief Judge agreed with the dissenting member of the 
board of review "that the Comptroller General's opinion 'should 
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not be injected into . . . [the] proceedings so as to read incon- 
sistency into a sentence,' which has been sustained by this 
Court."'o' He then expressly answers the second certified question 
in the negative and observes, without discussion or citation to 
authority: "This answer makes it unnecessary to consider the 
other questions." 110 

Judge Latimer "part[sl company with [his] associates on the 
failure to answer the other certified questions." 11' He would ex- 
pressly answer ail the certified questions in the negative. I t  is 
unnecessary "that the case be remanded for reconsideration by 
the board of review" as "such action would not change the result. 

The difference between (1) refusing to perform the futile act 
of returning a case to the board of review for further considera- 
tion where the reconsideration will not affect the result in the 
particular case (as in Annhruter )  and (2)  refusing to answer 
as  to the correctness of a conclusion of law announced by a board 
of review when the principle announced is having and will have 
substantial impact on the administration of justice and may be 
(and in this case was) erroneous, again, seems rather evident. 
The failure of the Court in Armbruster to answer explicitly the 
other questions is understandable since they avo answered in- 
directly by the majority's opinion and, in addition, they deal with 
the administrative interpretation of the sentence rather than its 
legality. 

These three decisions are surely slender reeds upon which to 
rest an assertion that it is apparent that  the issue is moot and a 
refusal to perform a duty imposed by the literal language of the 
statute. 

8 9  111 . . .  

IV. CONCLUSION 

It is submitted that the statute and its antecedents and legisla- 
tive history clearly confer upon The Judge Advocate General a 
right to send any case reviewed by the board of review to the 
Court of Military Appeals and to require of the Court an answer 
to  any specified question of law raised in the case, regardless of 
the effect such an answer will have on the result in the esse at  bar. 

This is a wise provision because it promotes clarity in the law. 
If obeyed, it permits The Judge Advocate General to secure the 

10)  Id.  at  698,29 CMR a t  414. 
I10 I d .  e.t 690,ZO CDIR at 416. 
111 I b M .  
11* I b i d  
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resolution of opposing views of different boards in his own ofice 
and in the other services. I t  would also prevent, or a t  least inhibit, 
a board of review establishing legal principles behind a facade 
of "fact-finding." The Bedgood board of review opinion furnishes 
an excellent example of what the refusal to obey the statute evokes 
and sanctions. Fifteen pages of opinion to support an erroneous 
legal principle are permitted to stand as law because one sentence 
announces an unsupported and unexplained "factual" determina- 
tion tha t  coincidentally requires the same result in the case. 

I t  appears, however, that the majority of the Court have chosen 
to limit this right to appeal in various ways-by imposing a time 
limit on filing, by refusing to answer certified questions when it  
can dispose of the case on issues raised by the accused or by the 
Court itself, by encouraging the boards of review to make "fac- 
tual" determinations which compel the same result in the case a t  
bar, and by refusing t o  answer a question vhich is "moot." The 
Chief Judge, in addition, has refused to answer a question where 
the accused has been administratively separated from the service 
prior to the Court's decision. 

Judge Latimer, on the other hand, apparently adheres to the 
following view, expressed in the Foreword to the Military Justice 
Symposium in the Vanderbilt Law Review: 

The Uniform Code of Militarv Justice Drosides for three clssaea of 
ease% which, after having been affirmed by a Board of Review. muat ba 
considered by the United States Court a i  Military Appeals. These me: 
(1) eases in which the sentence affects a general OF Rag officer or extends 
t o  death; (2) eases nhieh The Judge Advocates General order fomarded 
t o  the Court of Milltar>- Appeals far reriew; and (3)  C B B ~ ~  which, upon 
Detition of the aeeubed and on m o d  eanie ahown. the Court of Xili tarv 
Appeals has ordered a hearing. The caseS failing r i t h i n  the A i d  two 
categories are made the subject of mamiatory gvant but thole in the third 
cstegorl- pe~rnit the Court  some diiererion in determining whether t o  
BCeePt m appeal ~n the PalitiCular cam because 'good cause' fa r  reYieW 
has been presented.. , , 

. . . [Ilf The Judge Adroeate General of any service considers tha t  P 
case involves questions which have real merit  he  can certify the rrord 
to the Court sett ing out the issues he caneludes Should be settled and the 
Covrt muat then answer the quegtions certified. , . ,118 

The limitations upon the right to certify are indeed unfortun- 
ate; but more perplexing, frustrating and unhelpful is the lack of 
explicit ratiocination which, the reader must have noticed, char- 
acterizes all of the decisions in which these encroachments occur. 

113 Latimer,  F o r o s a r d  t o  A Symposium on .M;litary Justioe, 6 Vand. L. Rev. 
163-64 ( 1 D 5 3 ) .  (Emphans  added.) 
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A SUPPLEMENT TO T H E  SURVEY OF 
MILITARY JUSTICE* 

BY CAPTAIN BRUCE E. DAVIS** 
and 

FIRST LIEUTENANT JACOB H. STILL?dAN*** 

I. FOREWORD 

"The Survey of The Law-Military Justice: The United States 
Court of Military Appeals 29 November 1951 to SO June 1958" 
appears in S Militaly Law Review 67-115, January 1959. This first 
survey represented the efforts of nine officers of the Government 
Appellate Division, Office of The Judge Advocate General, De- 
partment of the Army, to present a concise summary of the prin- 
ciples which evolved from decisions of the Court of Military 
Appeals during the titled period. The firat supplement to that 
survey appears in 8 Miiitaly Law Review 113-146, April 1960, 
and constitutes the efforts of two officers then assigned to the 
Government Appellate Division. While the objective remains 
unchanged, Le., to present a concise summary and analysis of 
the eases decided by the Court of Military Appeals during the past 
year, several changes in the format of the survey have been made. 
The most important is the abandonment of the summary of eases 
on B flscal year basis in favor of a Consideration of the eases on 
a court term basis, The cases considered by this supplement will 
cover the publiiihed decisions of the Court of Military Appeals 
from 1 July 1969 (the termination date of the previous supple- 
ment) through the end of the October 1959 Term of the Court 
of Military Appeals ( 5  August 1960). 

11. WORK OF THE COURT 

The statistics in Table I are the official statistics compiled by 
the Clerk's Office, United States Court of Military Appeals, pur. 

The ophiona and oomiusions erpresaed herein are those of the avthora and 
do not nems8rily represent the views o! The Judge Admeate Genernl'r 
School or any other governmental agemy. 

**JAGC. U.S. Army; Opiniona Branch. Military Justice Division, O5ee  of 
The Judge Advocate General; Member of the Weat Virginia Bar; LL.B., 1969, 
west Virginia university. 

***JAGC, U.S. Army; Opiniam Brand, Military Juustice Di~ision, Office of 
The Judne Advocate General; Member of T e x m  Bar; LL.B., 1 9 1 ,  Harsard 
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suant to the provisions of Article 67(g), Uniform Code of Mili- 
tary Justice. The statistics in Tables I1 through VI inclusive were 
compiled in the Opinions Branch, Military Justice Division, Office 
of The Judge Advocate General, Department of the Army, and 
are, thus, unofficial. 

Petitions (Art. 670) ( S ) ) :  , 
Army ................... ~ 7,162 
Naiy.------------- ..... 2,146 
Air  Force ............... 2,407 

Total ............. ' 11,749 

Army ................... 86 
Navy ................... , 140 
Air  F o x . - -  ........... ~ 32 
Chant Guard ............ 6 ~ 

............ ,- ~ 

Coast Guard ~ 34 

Csrtificatea (Ait. 87 ib j  i s ) ) :  

~- 
Total ............. 263 

A m y  ................... 31 
N a q  ................... 1 
Air  Force ............... 1 
Coast Guard ............. 0 

Madatmy ( A d  8 7 ( b j i I ) ) :  

~- 

695 
289 
419 
4 

1,347 
~ 

19 
11 

1 

36 

0 
1 
0 
0 

~ 

~ 

8,099 
2,745 
3,196 

39 

14,079 
~ 

111 
174 
43 

6 
~ 

334 

31 
3 
2 
0 - 

Total ............. 33 2 361 

Total cases daeketed .... 12,046 1,383 1,021 , 14,4480 
- __- -I- 

'While  this inppiement e o v m  B greater period than Fiscal Year 1960. the 
Cierk'a Oflee, USCMA, maintains statistics on B fiscal year  basis only. 

' 14,235 c a m  aetually assigned docket numbers. 88 eases counted 81 bolh 
Petitions and Certificates. 4 eases Certified t w c e .  114 ~ a i e s  avbmitted as 
Petition8 twice. 2 Mandatory cases filed twice. 5 Mandatory esiiei filed a~ 
Petitions af ter  second Board of Review Opinion. 1 cam avbmitted 8 s  a 
Petition for the third time. 

2 Flag officer EPSZLI: 1 Army and 1 Kavy. 

Table lL  Caurt Aotion 

~ J"1 I l ed8  J",,. lS6S I , T O U I U d  
Jul80.1168 JUS a: 1 9 5 9  I ,"**:1960 1 E%?& 

Petit-  (Ait. 67(b)  (3)): 
Granted ............... 
Denied ................ 

Opinion .............. 
Denied by Memorandm 

Dismissed .............. 9 
Withdrawn ............ 
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Tobie II  Court Action-Contmued 

Disposed of on Motion to 

With Opinion ....... 
Without opinion .... 

Diapo~ed of by Order net. 
t ing aside tindingn and 
sentence ............. 

Remanded to Board of Re- 

Court action due (30 
days) d ............... 

Awaiting briefs d ....... 

Opinions rendered .~__._ 
Opinions pending0 ...... 
W i t h d r s m  ............. 
Remanded .............. 
Set for hearingd ....... 
Ready fa r  hesringa ..... 
Awaiting briefa 6 ....... 

Mandataly (ATt.  67(6) ( I ) ) :  
Opinions rendered .~~~.. 
Opinions pending6 ...... 
Remanded .............. 

dismiss: 

mew ................. 

Csvtirbstes (Art. 6 7 ( b ) ( e ) ) :  

Awaiting briefs a ........ 
Opiniana vendwed: 

Petitions ............... 
.Motions to Dismiss ...... 
Motion t o  Stay Proeeed- 

mgs ................. 
Per Cvriam n n n t a  ...... 
certificates ............. 
Certificates and Petitions. 
Mandatolg ............. 
Remanded .............. 
Petition for a New Trial.. 
Petitions far Reamidera-  

tion of Petition for New 
Trial ................ 

Motion to  Remen ....... 

7 
32 

2 

54 

153 
66 

251 
6 
5 
0 
0 
1 
1 

81 
2 
1 
0 

958 
0 

0 
22 

220 
30 
31 
1 
1 

1 
1 

~ 

Total ............ 1 1,274 

~ 

0 
4 

0 

5s 

67 
29 

a i  
6 
0 
0 
0 
0 
6 

2 
0 
0 
1 

157 
1 

0 1  7 

1 

8 

77 
19 

29 
10 

1 
1 
0 
1 
6 

2 
1 
0 
0 

113 
0 

0 
0 

27 
2 
2 
6 
0 

36 

3 

116 

77 
19 

311 
10 
6 
1 
0 
1 
6 

3s 
1 
1 
0 

1,228 
10 

1 
22 

272 
37 
35 
55 
1 

0 

* I -  
o ,  1 
0 1 

150 1 1,663. 
-~ 
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Completed CUSK 

Petitions denied . ~ ~ ~ ~ ~ . ~ ~  10,037 
Petitions dismissed ~....~ ' 9 
Petitions withdrawn ~~~~~ 240 
Certificater withdraw .~~ 
Opinions rendered ...... 1 1,2d 
Diaponed of on motion t o ,  

dismiss: 
T i t h  opinion .~..... 7 
Without opinion ...-' 82 

Disponed of by Order set- 
t ing aaide findings and 
sentence ............. 2 

Remanded to Board of Re- 
view ......... ~ ~ . ~ ~ ~ . .  66 

Total ...~~.~.~... 11,704 

~ 

0 
0 

1 

0 

80 
0 

102 

0 
4 

a 

61 

7 
86 

8 

116 

12,211 
9 

299 
6 

144 1 1,603 

1,568 1.018 ~ 14,290 

Pending cases: 
Opinions pending . ~ ~ ~ ~ . .  ~~~~~~~~~ 36 30 
Set for hearing ...~~ .... ....... 2 0 
Ready far hearing ~ ~ . ~ . ~  ~~~~~~~~ 0 1 
Petitions granted--await. 

ing briefs -~~ . .~~~ .~~ .  ~ ~ . ~ . ~ . ~ ~  28 ~ 15 
Pstitions-Caurt B c t i 0 n 

due 80 days ~ ~ ~ ~ ~ ~ ~ . ~ .  ~ .... ~ . .~  168 , 87 
Petitions-awaiting briefs .-..-.-.. 66 29 
Certifieates-airsiting 

briefs .~..~~.~~~.~.~~. .........' 1 ' 6 
Xandatary-awaiting 

briefs .~~ ............. ......... 0 1 ~ _ _ _ _  
Total .~ ........ ~~ .... ~ .... 336 149 

88 
1 
0 

0 

77 
19 

6 

0 

150 
~ 
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Tabla 111. Sauvcai 01 Cases Dispoad  a i  bv Pvb i iahd  Opinims I 

Certifieatlon ............. 8 21 
petition & Certlfieatio"..~ 2 
.\landstory .............. 

Total ............. 69 1 66 1 66 1 1 I 182 

Covera the period of the supplement; 1 July 1959 to 5 August 1680; Rpuren 
ewer  only published ~pmions .  

Table IV. Dkpoaitzon o i  Cases Through Pubiished Opinim8r 

1 **mrd 1 ;::Et RS"'."d.d' 1 RIIIAId 1 TO*, 

8 ,  

Petition ................ 
certification-- ........... 

Mandatory--- 1 8  ........... 

Total ............. ' 85 1 2 1 6 1 89 1 182 

Period covered: 1 July 1959 to 5 August 1960; flgurer ewer  only publiahed 

Cases returned to boards of review for fur ther  consideration. 
opinions. 

Table V. Rewmaie of Spain1 Caurt8-Martiai Caaaa VWBW 
General Court-Ma&d Cases Considwad by C o w t  4 

Army ..................... 24 (41%) 24 (41%) 
N a v - - - -  ....... --- . - - - - - -~~13  (6Oa) ~ 8 (29%) ~ I I  (39%) 
Air Force .................. 6 (48%) 19 (36%) 25 (37%1 
Coast Guard ............... 1 0 1 ............. I ............. 

Total ................ ~ 19 (47.6%)' 151 (96.49r)l 170 (8@.8%)1 , I 

' Period covered: 1 July 1959-5 Auguit  1960: figures cover only published 
opiniona. The purpm of this char t  i3 to  compare speeial COUitB-marttlB! eaaea 
with general court-martial caaes, with respect to the inetdenee of error found 
by the  Court of Military Appeals to have OCeurred st the  tr ial  leael. Aoeerd. 
lngly, the figures in this  char t  do not include ernes in which the Court of 
Military Appeals, although reversing board of review deeisiom, upheld the 
eenvictiona. 

1 NOtvtilizsdatpreJenttime (AR22-145). 
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Tabla VI. Action o i  Id ivdud  Judors' 

'Period eoveied: 1 July 1969-5 August 1960. 
1 Figures do not include 4 per curiam opinions: figures ewer  only published 

opmionJ. 

111. JURISDICTION 

A. JURISDICTION OVER CIVILIANS 

The most significant jurisdictional development during the sur- 
vey period emanated, not from the Court of Military Appeals, but 
from the United States Supreme Court and is discussed in this 
survey because i t  has overturned a long line of Court of Military 
Appeals decisions' and can be expected to  have a significnnt im- 
pact upon cases coming before the Court of Military Appeals in 
the future. The Supreme Court had previously held in the case 
of Reid v. Cowrt,l decided in 1951, that Article Z(11). Uniform 
Code of Military Justice, which provides for the exercise of court- 
martial jurisdiction over civilians serving with, employed by, or 
accompanying the armed forces overseas. is unconstitutional as 
applied in time of peace t o  dependents charged with capital 
offenses. The constitutionality of Article 2 (11) was again before 
the Court in four companion eases decided during the survey 
period: Kimelh v. United States ez re1  Singleton,' involving a 
dependent charged with a non-eapitai offense; Grisham v. Hagen,' 
a civilian employee a€ the Army charged with a capital offense: 
and MeElroy v. United States ez vel Gueslierdo,6 and Wika v. 
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Bohlerder,' both involving civilian employees of the armed forces 
charged with non-eapital offenses. A divided court held the exer. 
cise of court-martial jurisdiction unconstitutional in all four cases. 
In so f a r  as  capital offenses are concerned, the Court could find 
no constitutional distinction between dependents and employees 
for purposes of courLmartiz.1 jurisdiction. "The 8wesomeness of 
the death penalty haa no less impact when applied to civilian 
employees."' Neither could the Court find m y  constitutional dis- 
tinction between captial and non-eapital offenses in this setting. 
". . . [Mlilitary jurisdiction has always been based on the 'status' 
of the accused, rather than on the nature of the offense."S 

Thus, the uncertain constitutional status of Article 2 (11) with 
respect to dependents and employees appears, for the time being 
at least, to have been settled. They may not be tried by court- 
martial under Article Z(11) in time of peace. Several questions 
in this area remain undecided, however. First, are there any 
categories of persons, other than dependents and employees, who 
may still be tried by court-martial as persons accompanying the 
armed forces overseas in peacetime? The Court has not fore- 
closed the possibility that  such categories may be found, for the 
Court, after referring to the old cases involving naval paymasters' 
clerks, reiterated the statement made in Covert that  "there might 
be circumstances where a person could be 'in' the armed services 
for purposes of Clause 14' even though he had not formally been 
inducted into themilitary . .  . .I' lo 

Second, the Court was careful t o  limit its holding t o  the Tieace- 
time exercise of court-martial jurisdiction, Assuming that juris- 
diction would still exist in wartime, two questions arise: would 
hostilities short of actual war be sufficient to invoke the Clause 
14 constitutional p w e r ,  and would the existence of war or other 
hostilities justify the exercise of jurisdiction in places outside the 
area of actual fighting?" With respect to the latter issue, it should 
be noted that in Kinsella V. KruegeT,12 the companion case to Reid 
Y. Covert, the Supreme Court refused to sustain jurisdiction over 
a dependent charged with having committed murder in Japan, 
even though the offense and trial oecurred during the Korean 
conflict, To a t  least four members of the Court, the fact that  Japan 

I I b i d .  
7 361 U.S. at 280. 
l lId.at243. 
0 U.S. Conat. art. I, D 8 ,  el. 14. 
10 381 U.8. at 285. 
I1  Theas issues mag arise under UCYJ, art. 2(10), rather than UCMJ, art. 

z(11). Artide Z ( 1 0 )  provides for  jurisdiction over persons sewing with 01 
mceompanying an armed force in the Reid in time of war. 

I* 354 U.8.1 (1951). 
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was not "an area where active hostilities were under way" dis- 
posed of the issue.'3 On the orher hand, during World Wars I 
and 11, court-martial jurisdiction was exercised over civilians 
serving with the armed forces in the Uxnited States.>' I t  may be 
possible to distinguish the latter cases on the ground that although 
a limited war will not permit the exercise of jurisdiction outside 
the area of hostilties, global warfare will do so. Furthermore, 
the emphasis placed by the Court upon the presence of actual 
hostilities indicates that  within an area of hostilities jurisdiction 
might exist even in the absence of a full-scale war. 

In  the light of the recent Supreme Court cases, new challenges 
will undoubtedly be asserted t o  the exercise of jurisdiction over 
military prisoner8 whose discharges have been executed and over 
retired personnel. Retired persons will argue that even though 
they may have a military status, the necessity for maintaining 
jurisdiction is even less in their case than it is in the case of the 
accompanying civilians. Prisoners will contend, an the other 
hand, that  regardless of any practical neeeasity for court-martial 
jurisdiction over them, the absence of a military status is con- 
trolling. With respect to the latter argument, it ahould be noted 
that although one of the dissenting opinions in the recent Supreme 
Court cases interprets the majority as  holding that "only persons 
occupying a military 'status' are within the scope of the Article I, 
$3, el. 14 power,"15 the majority opinion did not expressly con- 
clude that a military status is a prerequisite. The majority ap- 
pears to have used the term "status" in order to point out that  
it is the status of the accused, whateuel' that statw m y  be ,  rather 
than the capital or non-capital nature of the offense, that  is con- 
trolling.18 

B. CONSTRUCTIVE ENLISTMENT 

During the survey period the Court of Military Appeals was 
confronted with a number of issues relating to the inception and 
termination of military juriadietion. In  United States v. King." 
the accused, three d a y  after being separated from the Army 
urith an undesirable discharge, obtained false orders purporting 
to authorize his shipment to Europe. On the basis of these orders 

18 I d .  at 54. 
14 Hmes V. Mikell, 268 Fed. 28 (4th Cir. 1819) i MeCune V. Kilpatrick, 63 

I5361 U.S. at  265, IEmphads added.) 
16 Id. at  245. 
17 11 USCMA 10.28 CMR 245 (lQE8). 

F. Supp. 80 (E.D. Ya. 1843). 
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he received advance travel pay and partial pay while traveling 
from For t  Ord to Fort  D i x  He was then shipped to Germany and 
assigned to a unit, receivinp pay and allowances until he com- 
mitted certain offenses about four months subsequent to the date 
he had departed from the United States. Thereafter he was tried 
and convicted of several offenses including fraudulent enlistment. 
Jurisdiction was based on the theory that the accused had con- 
structively enlisted in the Army, the alleged constructive enlht- 
ment also being the basis for the fraudulent enlistment charge. 
The Court, in dismissing the charges, held that a constructive en- 
listment had not occurred because there had been no agreement 
or understanding between the accused and the Government that 
the status of the accused be changed. A contract that changes a 
person's status cannot be created, even constructi~~ely, unless both 
parties intend that there be a change in statue. The Court etated: 
One of the cardinal principles of eontract i s v  is that to change B atatus 
there must be B mutllsi understanding of the parties, and here there 
were ne actual terms and conditions contemplated or agreed upon by 
them which remotely suggested B change in relationship. Accordingly, 
there is no framework from which to start the eonstmctim of B eontraot 
bringing a b u t  that reiult.ls 

C. TERMINATION O F  JURISDICTION 

1. Effect of Del i vev  of Discherge Certificate 

In United States v. Scott'# the discharge of the accused for un- 
fitness was ordered, and he was issued a general discharge certi- 
ficate prior to the expiration of his term of service. The Court held 
that his discharge became effective a t  the moment of the delivery 
of the discharge certiflcate to him, notwithstanding an Air Force 
regulation providing that the discharge would not become effec- 
tive until midnight on the date of delivery. The military services, 
reasoned the Court, have no authority to delay the effectiveness 
of a discharge beyond the time of delivery of the discharge certi- 
ficate, and accordingly, the accused was not subject to trial by 
eourt-martial for an offense committed after delivery of the certifl- 
cate. The Court, making no attempt to limit its holding to ad- 
minietrative discharges issued prior to the expiration of one's 
term of enlistment, stated that "one's military service, with the 
concomitant jurisdiction to try him by court-martial, ends with 
the delivery to him of a valid discharge certificate."8D Although 

111 Id.  at 24.28 CPR at 248. 
I S  11 USCMA 646,29 CMR 462 (1860) 
PO I d .  at 648,28 CMR at 464. 
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that language seems to encompass all types of discharges, i t  is 
arguable that in the case of 8. discharge issued on the basis of the 
expiration of one's term of service a different rule would apply, 
poasibly on a theory that the term of service does not expire until 
midnight. 

2. Offenses Committed inPriorEnlistment8 
The issue of jurisdiction over offenses committed in prior en. 

listments was the subject of several cases during the survey period. 
Because of the divergent views of the three judges on the Court 
and the uncertain status of Article 3(a)  of the Code, this area 
of the law remains B confusing one. A detailed discussion of the 
factual situations invohed and of the reasoning of the Court is 
essential to an understanding of these eases. In  United States v. 
MartiW the accused, after completing six years of an indefinite 
enlistment, applied far a diseharge and immediate re-enlishent 
to fill his awn vacancy, Under 10 U.S.C. section 3815 he was 
entitled, with exceptions not here pertinent, to be discharged 
within three months after the submission of a resignation. Mahn 
was discharged five days after he had submitted his application 
and the foilowing day he re-enlisted. Subsequently he was tried 
and convicted of presenting false claims to the Government in 
violation of Article 132 of the Code. The offenses had been com. 
mitted during his prior indefinite enlistment. With Judge Fer- 
guson dissenting, the Court held that the accused's discharge did 
not terminate jurisdiction to try him for these offenses, but Judges 
Quinn and Latimer each supported jurisdiction upon a different 
theory. Judge Latimer viewed the accused's discharge and re- 
enlistment as being similar to the situation in United States v. 
Sollnsky," where the accused was discharged prior to the expira- 
tion of his term of enlistment for the convenience of the Govern- 
ment in order to accomplish his reenlistment. Solimky had held 
that under these circumstances there was no hiatus and there- 
fore no termination of jurisdiction for offenses committed prior to 
discharge. Judge Latimer concluded that in Martin, as in 
Solimky, the accused was diseharged prior to the expiration of 
his term of service. The discharge was not issued fa r  the purpose 
of terminating the accused's military service. While the aeeused 
had a right to submit an unconditional resignation and obtain 
his discharge, he did not exercise that right but, on the other 
hand, submitted a conditional resignation for the purpose of 
continuing his military status. There was therefore no inter- 

11 10 USCXA 636, 28 C U R  202 (1968). 
112 USCXA 153, 7 CYR 28 (1853). 
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ruption in his status as a soldier, and he came within the  Solinsky 
exception to the general rule that discharge terminates jurisdic- 
tion.“ Judge Ferguson, in his dissent, rejected Judge Lather ’s  
thesis. In Judge Ferguson’s view the accused had submitted 
an unconditional resignation and “stood in the same position 
ae one who had completed his obligation t o  Bewe for a time 
certain.”84 The accused, he stated, was in a situation identical to 
that which confronted the Supreme Court in Hirshberg V. 

Cooke?’ the case in which the Supreme Court upheld the general 
rule that discharge terminates jurisdiction. Hirshberg, in 1946, 
had received an honorable discharge upon expiration of his term 
of service and re-enlisted the next day. The Supreme Court held 
that in the absence of contrary statutory authority jurisdiction 
did not survive Hirshberg’s discharge. Judge Quinn, unlike Judge 
Ferguson, expressed no opinion as to whether the accused came 
within the Solinsky exception to the Hirakberg rule, since he was 
able to sustain jurisdiction on another ground. He noted that 
Congress, in enacting Article 3(a)  of the Uniform Code of 
Military Justice, expressed an intention to expand the jurisdic- 
tion of courts-martial “beyond the confines of the Hirshbwg 
opinion.” To the contention that Article 3 (a) provides for jurisdic- 
tion only over offenses not triable in Federal or State courts and 
therefore provides no jurisdiction in Martin’s case, Judge Quinn 
responded that the fundamental purpose of Article 3 ( a )  was 
to enlarge jurisdiction, not to restrict it. “For almost a century 
before Hirshberg . . . a court-martial had statutory authorization 
to try an accused for fraud against the Government, even though 
he had received a discharge between commission of the offense and 
the institution of proteedings against him,”*‘ and Hirshberg did 
not strike down that authority and Congress did not intend to 
change it, It is not clear whether Judge Quinn meant that Con- 
gress intended to abolish the Hirshberg rule completely or whether 
he merely believed that the Hirshberg rule is inapplicable to frauds 
against the Government. Under the former position an interven- 
ing discharge would not terminate jurisdiction over any offenses 
committed prior to  discharge and re-enlistment. The latter view 

28 Par. Ila, Manual for Courts-Martial, United States, 1931, states: “The 
gencrai mie  i8  that court-martid jvrisdietion ovm . . , p m m 8  subject to the 
eode ceases an discharge from tha a e n i e e  or other termination of such l t s h l a  
and that juriadietian as to an offense committed during B period of s e n &  or 
status thus terminated is not revived by re-entry into the military aerviiee or 
rehlrn into such status.’’ Par. 111. YCM, 1951, lilt0 same exceptions to the 
generai N I B .  

24 10 USCMA s t  643,28 CMR s t  209. 
* I  33% U.S. 210 (1949). 
*e 10 USCMA at 6S9, 28 CMR at 206. 
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would retain jurisdiction over all eases af fraud against the 
Government, but for other offenses jurisdiction would, in the 
absence of some other exception to the Hirskberg rule, be limited 
by Article 3(a)  to major offenses not triable in the civil courts. 
Judge Ferguson expressly rejected Judge Quinn's theory. He 
believed that Congress did not intend to abolish the Hirshberg 
rule in its entirety, but only with respect to the types of offenses 
specified in Article 3(a)--major offenses not triable in civil 
courts. Furthermore, he said, the traditional inapplicability of 
the Hirshberg rule to  fraud offenses was predicated upon the 
express provisions of Article of War 94, which was repealed upon 
enactment of the Uniform Code of Military Justice, and is there- 
fore unavailable to sustain jurisdiction now. Judge Latimer, who 
as previously noted silaiained jurisdiction on the basis of the 
Solinsky exception to Hirshberg, did not reach a conclusion a8 
to the validity of Judge Quinn's argument, but he did state that  
because of the provisions of Article 3 (a ) ,  as interpreted by Judge 
Ferguson, he had reservations concerning Judge Quinn's 
hypthesis. Thus, Judges Latimer and Quinn each upheld jurisdic- 
tion upon a different pound;  Judge Ferguson, rejecting both 
grounds, dissented; Judge Quinn expressed no opinion with re- 
spect to Judge Latimer's position; and Judge Latimer had re- 
servations concerning Judge Quinn's rationale. 

In B later ease, United States v. F ~ a y e r , ~ '  the accused had re- 
ceived an honorable discharge upon expiration of his term of 
enlistment. The next day he re-enlisted to fill his own vacancy 
and subsequently was tried, inter alia, for several offenses which 
had been committed during his previous enlisbent.  Since none 
of those offenses were punishable by confinement for five years or 
more, they were not  corered by the continuing jurisdiction provi- 
sions of Article 3 ( a ) ,  With Judge Latimer dissenting, the Court 
held that the intervening discharge, as  in Hirshberg, terminated 
jurisdiction. Thus it appears that Judge Quinn has rejected, a t  
least in part, the position he took in Martin, mpra. Certainly, he 
does not believe that the Hirshberg rule is completely dead, if in 
fact that ever was his position in Martin. In view of his conclusion 
in Martin that  an intervening discharge does not terminate 
jurisdiction in fraud cases, his opinion in Frayer is not clear. 
There is language in Fraysr indicating that he may no longer 
adhere to that conclusion, but since Frayer did not involve fraud 
offenses,PB that language is only dictum, Judge Latimer, in his 

2: 11 USCMA 600, 28 CMR 416 (1960). 
18 An examlnatmn af the general mwt-martial order in Fmytr diaolom 

that none of the wedfieations alleged fraud8 against the Government. 
230 *w ,1116 
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dissent, stated that since the accused’s discharge and re-enlistment 
occurred in Germany, he remained subject to the Code, as a person 
accompanying or serving with the armed forces overseas, during 
the interim between discharge and re-enlistment. Consequently 
there was no hiatus in military jurisdiction, and the intervening 
discharge did not terminate jurisdiction aver offenses committed 
in the prior enlistment. Presumably Judge Latimer’s view is 
predicated on the theory that although Article 2(11) is uncon- 
stitutional as applied to civilian employees and dependents ac- 
companying the armed forces, it is still valid as applied to a per- 
son accompanying the armed forces overseas during the brief in- 
terval between discharge and re-enlistment. 

In United States v. Wheeler:’ the accused had been released 
from active duty and transferred to the Air Force Reserve for 
completion of his statutory military service obligation. Approxi- 
mately five months later he applied for recall to active duty, 
stating in his application that he understood that immediately 
upon recall he would be confronted u,ith court-martial proceedings 
He was thereupon recalled to active duty, tried by general court- 
martial, and convicted of premeditated murder. The offense had 
been committed while he had been stationed in Germany prior to 
his release from active duty, Judges Quinn and Ferguson con- 
cluded that his return to active duty was voluntary, and, relying 
on United Statea v. Gallagher:’ they upheld jurisdiction on the 
basis of Article 3 ( a ) ,  since the accused was subject to the Code 
a t  the time of the offense and a t  the time of trial and the 
ofPense fell within the category of crimes specified in Article 3 (a), 
The five-month interval was of no consequence. Judge Quinn 
added that since the accused’s recall had been voluntary, no issue 
was presented relative to the legality of a recall solely for purposes 
of trial by court-martial. Judge Latimer, rather than determin- 
ing whether or not the accused’s recall to active duty had been 
legal, voted to sustain jurisdiction on the theory that Article 
3 ( a )  is consitutional as applied to a person who after release from 
active duty has been transferred to  the reserves, has not been 
discharged from the service, and has not completed hi8 statutory 
military service obligation. To Judge Latimer, therefore, jurisdic- 
tion was sustainable even if Wheeler was not subject to the Code 
under Article 2 a t  the time of trial. Judge Ferguson rejected Judge 
Latimer’s theory, and Judge Quinn expressed no opinion as  to its 
validity. 

18 10 USCMA 646.28 CMR 212 (1050). 
80 7 USCMA 506.29 CMR 206 (1061). 
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The present confused state of the law, except in so f a r  as  

constitutional matters are concerned, could be clarified by Con- 
gress, Although courts-martial of discharged servicemen who 
have severed all relationship with the armed forces are uncon- 
stitutionbl:' jurisdiction to t ry  persons for offenses committed 
prior to discharge appears to raise questions only of statutory 
interpretation in the case of an accused who has re-enlisted or 
otherwise returned to active duty,aa a t  least if the return is  
voluntary. Clarifying legislation certainly appears to be in order. 

IV. PRETRIAL AND TRIAL PROCEDURES 

A. CHARGES-INVESTIGATION A N D  DISPOSITION 

1. Article Sd Investigation 
In  United States v. MoClureaa the Court was faced with an 

Article 32 investigating officer testifying as a rebuttal character 
witness in behalf of the Government. The Court held that this 
w&s an abuse of the investigating officer's judicial position. More- 
over, the investigating officer's only knowledge of the accused 
waa obtained through his activities as investigating officer, and 
his opinion was based solely on information acquired while gather- 
ing facts on the alleged crime. 

2. Additional Charges 
In United States v. Davisa' the Court had its first opportunity 

to construe paragraph 65b. Manual for Cmrts-Ma&l, United 
States, 1061. The accused was arraigned and trial commenced on 
22 January 1969. On 6 February 1960, after the prosecution had 
presented its case on the original charges, the accused was ar- 
raigned, over objection, on a new charge. The Court held that 
paragraph 66b of the Xanual prohibits the introduction of new 
charges in a proceeding after an accused has been arraigned, 
although such action may be taken prior to arraignment if other 
requisite preliminary proceedings are had. Nothing in this de- 
cision deprives the convening authority af his right b prosecute 
separately an additional charge, provided that the second trial 
does not violate the accused's right to a speedy trial. 

81 Toth V. Quarles, 350 U.S. 11 (19653. 
I? See Hirahbeig Y. Coolie, mwa nota 26 
$2 11 USCMA 652.29 C P R  868 (1860). 
84 I1 USCMA 407,29 C P R  223 (1960). 
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B. APPOlNTjMENT A N D  COMPOSITION OF 
COURTS-MARTIAL 

During the period covered by this article the  Court decided 
six cases dealing with the appointment and composition of courts- 
martial  

In United States v. Brauda' the Court held that a commissioned 
officer of the United States Public Health Service on active duty 
and assigned t o  duty with the Coast Guard is eligible to 8erve on 
a Coast Guard court-martial. In United States v. Hedgee" a 
court-martial composed of nine members was appointed for the 
trial of the accused. Of the nine members seven were directly 
involved in snme aspect of crime prevention, detection, or control 
within the command: e.&, The Provost Marshal of the Marine 
Corps Air Station. I t  was held that the composition of this parti- 
cular court gave such an impression of being hand-picked in favor 
of the prosecution as to warrant reversal. In United States v. 
Olsons' it was heid that prejudicial error existed where a challenge 
for cause in a bad check case waa not sustained when it appeared 
that the president of the court had previously lectured on the 
subject of the command's bad check program and five members of 
the court had attended the lecture. In United States v. Lawaa 
the law officer advised the accused that he felt he might be sub- 
ject to challenge because of prior participation in two companion 
cases. The law officer was not thereby disqualified, the Court ruled, 
but was merely subject to challenge. When the accused and his 
C Q U ~ S ~ ~  made a clear and inteiligent waiver of the law officer's 
ineligibility, the law officer could properly remain. In UnitedStatea 
V. Boysenas the Court held that paragraphs 87 and 39e of the 
Manual provide that the law officer, like a court member,U may be 
subsituted after arraignment for "good cause." The substitution of 
the law officer after arraignment in this case was made because 
the original law officer was being rotated back to the United 
States. In  the absence of a showing of why the law officer was 
being returned ta CONUS there was an insufficient showing of 
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good cause." I n  United States Y. Rogers42 i t  was ruled that there 
was a fa i r  risk that an accused, who pleaded guilty to  absence 
without leave, RBS prejudiced as to  the sentence where i t  ap. 
Peared that the defense counsel, in interpoaing a challenge for 
cause, disclosed that the challenged member of the Court was the 
accused's division officer, wa8 present when the accused was 
brought up a t  Captain's Xaat, and had characterized the accused 
as the worst man he had ever had in the division, and no in- 
structions were given to the other court members to disregard 
these disclosures in their consideration of the case. 

C. PLEAS AND MOTIONS 

1. Pleas o j  Guilty 

It was estimated that, prior to April 1953, pleas of guilty were 
entered in less than ten percent of the cases tried by special and 
general courts-martial. However, during fiscal year 1950, out of 
33,602 defendants convicted in the federal diatrict courts, 31,739, 
or over ninety-four percent, pleaded gui1ty.e In 1953 Major Gen- 
eral Franklin Shaw encouraged the members of the Judge 
Advocate General's C n r ~ s  to follow the example of the civilian bar 
in the utilization of guilty pleas when such pleas would be in the 
best interest of the eorrsed." This recommendation was the begin- 
ning of the Army's "Segotiated Guilty Plea Program." The 
program has proven itself to be of great benefit to the Govern- 
ment and the accused alike. 

The followlng are  the established and accepted policies and pro. 
cedures in the area of guilty pleas within the Department of the 
Army ; 

(1) Pleas of guilty should originate with the accused and his 
counsel ; 

(2). Unreasonable multiplication of charges which might 
tend to induce the accused to enter into a negotiated plea of guilty 
should be avoided: ~~ ~ . ~ .  . ~ 

(3) If there is a pretrial agreement the agreement should be 
written and unambiguoua, and i t  must be scrupuously carried out  
by the Government; 
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(4)  Such a pretrial agreement must not contain any provision 
whereby the accused foregoes his right to present to the court- 
martial matters in extenuation or mitigation of any offense 
charged; and 

( 5 )  The law officer should, during trial, and in an out-of- 
court hearing, determine whether the accused understands the 
meaning of his guilty plea, adviae the accused that he may with- 
draw his plea a t  any time before sentencing, ascertain his satisfac- 
tion with counsel, and determine from the accused personally 
whether he is pleading guilty because he is guilty. The out-of- 
court hearing should be recorded and the pretrial agreement, if 
there be one, should be attached to the record of trial as an exhibit, 

A typical example of the operation of the negotiated guilty plea 
was presented in United States v. Watkins.46 The accused, after 
conference with his counsel, initiated an offer to plead guilty if the 
convening authority would agree to a maximum punishment that 
would be approved upon post trial review. Prior to the acceptance 
of the plea the law officer thoroughly and properly counseled the 
accused as to the accused's rights and the effect of his plea. During 
this out-of-court hearing the accused introduced matters that  
raised a question as to the propriety of the plea. Upon being 
satisfled, however, as to the providence of the plea, the law 
oflcer accepted the plea. The Court of Military Appeals" upheld 
the ruling of the law officer in accepting the guilty plea after eare- 
fully considering the entire record. 

The opinions of the judges provide guidelines as to what 
matters should be considered in determining the providence of a 
guilty plea, namely, irregularity in the plea, a post-plea showing 
which brings out matters inconsistent therewith (the critical 
question is whether the accused and his counsel were aware of the 
legal effect of any evidence that might be inconsistent with the 
plea of guilty"), improvidence of the plea,48 and voluntariness. 

I t  is interesting to note the difference in attitudes exihibited 
by the judges towards the guilty plea program. Judge Latimer 

4 6  11 USCJ1.4 611,20 CMR 427 (1BBO). 
4 6  O ~ i n i o n  mi t ten  br dudse Latimer with Chief Jvdne Ouinn emcurr im 
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finds the program a "salutary procedure for an sccused."49 Chief 
Judge Quinn notes that he does not believe the program is as 
aalutary as Judge Latimer makes it aut  to be.6o Judge Ferguson 
concurs %ith Judge Quinn in expressing concern with the pro- 
gram.6' 

I n  the general principles and policies governing the use of guilty 
pleas previously outlined, i t  was indicated that the accused might 
withdraw his plea of guilty at any time prior to  sentencing. This 
statement w a s  based upon Article 4; (a),  Uniform Code of Military 
Justice, and paragraphs 75a and ?Ob, Manual f o r  Courts-Ma7-tial. 
Cnited States, 1051. In view of the holdings of the Court in rndted 
States v. Brolunb2 and Cnited States v. K e p p e r l i n p  this principle 
must now be modified. I n  both of these cases the accused attempted 
unsucceasfully to withdraw his guilty plea; in the Broun case 
while the case was being reviewed by the eoni,ening authority 
upon completion of the trial, and in the Kepperling case during 
a rehearing on the sentence only. From B reading of the two  
cases it i s  suggested that the rule of law governing the withdrawal 
of guilty pleas has been modified as follows: 

(1) Prior to announcement of sentence at the initial caurt- 
martial, the accused has an absolute right to withdraw his plea; 

(2)  If the findinpa and sentence resulting from the trial are 
aet aside, the accused may enter a plea of not guilty a t  the sub- 
sequent trial: 

( 3 )  If the rehearing is to sentence onlu, the accused does not 
hare an absolute righi to withdraw his plea, but the accused may 
be permitted to withdraxy hi8 plea on a showing of patent incon- 
sistency' and at  least the probability of some defense available 
to the accused; and 

(41 If the proceedings have passed beyond the control of the 
convening authority, the aceused may be permitted to withdraw 
his guilty plea only upon a convincing showing of a deprivation of 

4 9  11 USCMA si 615, 29 CMR s t  431. 
50 See Chief Judge Quinn's comments in United Stares V. Weiker, R USCMA 

647.  26 CMR 151 119%) 
a S e e  slio, 8 s  t o  rhe requirement d dear and pones a d w e  by defense 

coun~el prim t o  the secllsed entering B plea of guilt?, United States \'. 
Fernengel, 11 USClrIA 5a5, 29 C X R  361 (1960).  For a ease dealing with 
providence a i  a mdhY plea before a special eaurt-rnarnai, bee United Stater Y. 

Downing, 11 USCMA 650,29 CUIR 468 (19601 
I* 11 USCMA 207, 29 CNR 2 3  (19631. 
)SI lUSChlA280,29C?dR96 (1960). 
b4Whether B PBrtieulsl case meets this test would have to be deelded on 

the baaia of the entire record. Clesrly, B mere e* parts u n s w ~ m  Statement 
(United States V. Bra-, mpm) would not r m e  B patent inconsistency. 

us ACO ,820B 
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a legal right.6' Apparently, the test to be satisfied in this situation 
is the same as must be met if the accused wishes to withdraw his 
guilty plea during a rehearing on the sentence only. 

2. Fomer Punishment 

Article 15(e) ,  Uniform Code of Military Justice, and paragraph 
68g, M e n d  ,for Courts-Martial, United States, 1961, generally 
provide that non-judicial punishment previously imposed for a 
minor offense may be interposed in bar of trial far the same 
offense. Despite the provisions of paragraph 1286 of the Manual, 
some difficulty has been experienced in attempting to define what 
constitutes a "minor offense." In United States v. Hardimp 
Judge Latimer, writing the opinion of the Court, set out certain 
factors that may be helpful in defining minor offenses, namely, 
severity of the maximum sentence imposable;'7 offenses ordinarily 
tried by summary courts-martial; nature, time, and place of the 
commission of the offense; and the potential harm to the mainte- 
nance of good order and discipline in the service. Despite the 
cited guide posts, and the opinion of the Court that  the line sep- 
arating those offenses which merit court-martial action, in addi- 
tion to disciplinary punishment, from those which do not, should 
not be vague or meandering,6s i t  is felt that  the question of what is 
a "minor offense" in the sense of former punishment remains an 
enigma. 

3 .  Speedy Trial 
The Court, during the period covered by this article, had oecasion 

to consider in three instancesE0 the accused's right to a speedy 
trial as provided for by the United States Constitution and the 
Uniform Code of Military Justice.l' In  the Brown case the amused 
moved to dismiss two specifications of desertion on the ground 
that he had been deprived of a speedy trial on the basis of a 
showing of one hundred and eight days delay between the date 
of confinement and the date of trial. The law officer, prior to rul- 

EzJudge Latimer suggeits in the Bwwn ease a possible alternative would 
be to endeavor to avail oneself of the new trial procedure under art. 73, UCMJ. 

EO 11 USCMA 514,29 CMR 400 (1050). 
17Cj. United States Y. Fretwell, 11 USCMA 317, 28 CMR 183 (1960) 

(Court. relging heavily on the maximum Sentence imposable, upheld findings 
of milty  of drunkenness on duty in the eaie of an officer who had previously 
received non-judieial punishment fa r  the mme offense). 

68 United States Y. Vaughan, 3 USCMA 121, 11 CMR 121 (1063).  
"United States Y .  Dads, 11 USCMA 410, 20 CMR 226 (1860): United 

State8 V. Richmond, 11 USCMA 142, 18 CMR 366 (1050); and United States 
V. B r o m ,  10 USCMA 488,28 CMR 64 (1969). 
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ing on the motion, asked the defense counsel if the accused had any 
further evidence to substantiate the contention of material prej- 
udice because of the delay. The counsel replied in the negative, and 
the motion wad denied. Thereupon, the accused entred a plea of 
not guilty to the desertion specifications but pleaded guilty to the 
lesser offense of AWOL. A majority of the Court, Judge Ferguson, 
with Chief Judge Quinn concurring, held that whenever i t  af- 
firmatively appears that officials of the military services have not 
complied with the requirements of Articles 10 and 33, Uniform 
Code of Military Justice, and the accused challenges this delict, the 
prosecution is Tequired t o  show the full eircumstanees of the delay. 
The law officer must then decide, from all the circumstances, 
whether the prosecutian has proceeded with reasonable dispatch. 
The Court, having found no explanation6' by the prosecution for 
the delay, held that the action by the law officer, in ahifting the 
burden of proof, or explanation, of the delay to the accused miscon- 
strued the effects of the Uniform Code of Military Justice. 

This rule of law as announced in the Brown case remained clear 
and unchallenged for some ten months, and then the Court decided 
the Dauis case. The total time between the apprehension of the 
accused and the date of trial was one hundred and fortyfour days. 
At the trial the accused's counsel moved to dismiss the charges on 
the basis that the accused had been deprived of a speedy trial. The 
evidence before the law officer, yresented by the defense counsel, 
prior to his ruling on the motion was that some eighty-one days 
had elapsed from the time the accused wns apprehended until the 
report of the pretrial investigation was received by the general 
court-martial convening authority A letter of transmittal ac- 
companied the inveatigatian and stated that the delay was w- 
casioned by "further investigation." Some two months later the 
charges were referred to trial.82 The opinion of the Court reduced 
the period of delay to be considered to two months-the time spent 
in processing the record at  the convening authority level-on the 
basis that the officer forwarding the charges noted the undue 
delay resulted from "further investigation." The Court, having 
thus reduced the issue to whether the accused was denied a speedy 
trial in that he was not tried within a period of two months, ruled 
that the law officer did not abuse his discretion in denying the 
defense motion to dismisa. 

81 Trial eounael, after conceding that the required pretnsi atepa had taken 
',a littie longer than desirable." hghtiy dismissed them with the 88aeTtion that 
he had no knowledge of the cireumJTBneeJ thereof. 

I* In &own, mpm note 59, the charges were referred to trial lome SO dspa 
after accused was apprehended; in the instant case 5 7  days elspied between 
apprehension and referral for trial. 
28% *oo ,8108 
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Judge Ferguson, in his dissent, stated that the Davis holding 

effectively reversed the holding in the Broun case and left the 
law regarding denial of speedy trials in chaotic condition. The 
holding of the Brown case would seem to require that whenever it 
affirmatively appears that  officials of the military services have 
not complied with the requirements of Articles 10 and 33, Uniform 
Code of Military Justice, and the m u s e d  challenges this delict, 
the prosemtion is required to show the full circumstances of the 
delay. Then the law officer must decide, on the basis of all the 
circumstances, whether the prosecution has proceeded with 
"reasonable dispatch." The Court, having found no explanation 
by the prosecution of the one hundred and eight days delay between 
apprehension and trial in Brown, reversed the ruling of the law 
officer. In Davis although there was an unexplained63 delay of one 
hundred and forty-four days from apprehension to trial the Court 
held there was no oppressive design or lack of reasonable diligence 
on the Government's part  in prosecuting the ease. After having 
sustained the law officer's ruling in dismissing the motion in the  
Davis cme the Court made this statement: 

Before eoneluding our opinion, it i i  appropriate t o  reiterate what we 
aaid in United States V. Wilson, 10 USCXA 398, 403, 27 ChlR 472; when 
the iaiue of a meed. trial is raised bi. wav of a motion t o  dismiss. 'the . .  . .  ~. 
facts necessary t o  a proper disposition of  the queition should be  COT. 
porated in the rmord: The allied paper8 in this cas8 show much move 
d s d y  than tha &dance presented t a  the low oficrr, the actral o o w s e  
o i  B.B?ltS.U 

The authors cannot reconcile the Brown and Daub  holdings. I t  
is suggested that if the trial counsel is presented with a factual 
situation such as arose in Brown and Davis, the safest and wisest 
procedure would be for the prosecution to present the law officer 
with the full circumstances surrounding the delay between ap. 
prehension and trial. 

Two clear rulings of law have been made, nevertheless, by the 
Court in the right to speedy trial area. A plea of guilty does not 
bar the right to challenge, on appeal. the denial of a motion to 
dismiss because of deprivation of a speedy trial." An accused's 
right to speedy trial must be distinguished from the accused's 
rights on appeal. Xeither the military nor the civilian law extends 
to the accused the same right to speedy trial a t  the appellate level 
as they do a t  the trial level. When an accused contends he is the 

08 The only explanation 81 to the delay was presented to the iaw o5eer b7 
the defense counsel in hili argument on the m a t m  to dismian; Le., "further 
investigation" delayed forwarding of charges. 

11 USCMA at 414, a@ CMR at 230. (Emphasis added.) 
66 United States v. Davis, United States V. B r o m ,  sup+* note 68. 
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victim of oppressive, vexatious, and unreasonable processes, the 
granting of extraordinary relief can only be justified in instances 
where there has been a flagrant disregard of his rights.'B 

D. CONDCCT OF TRIAL 

1. Conduet of Counsel 
In United States v. CookB7 the accused was tried before a genera! 

court-martial convened in the Philippines and was charged with 
voluntary manslaughter. The charge arose out of a barroom fight 
involving the accused and a Philippine national who died a few 
days after the accused allegedly struck him with a wooden chair. 
During the trial counsel's closing statement he uttered the follow- 
ing remarks: 

This is B tremendously important case. A1 I told you before, this ease 
i~ important because we're trying B man a h a  is here accused of killing a 
Philrppine national, a t  which we're using mostly Filipino witnesses. I 
think we can show everyone concerned . , . tha t  we can ensue tha t  jvatiee 
n i l  be done. And that 's  the important thmg.08 

The Court, having reviewed the record, concluded that the evidence 
of guilt was neither overwhelming nor compelling. In such a situa- 
tion, an untoward incident or infiammatory remark in the presence 
of the court member8 could substantially infiuenee them in their 
deliberations.6Q An appeal to a court-martial to predicate its 
verdict upon the probable effect of its action on relations between 
the military and civilian community operates as a one-way street 
against the accuaed.'O Such remarks by the trial counsel exceeds 
the bounds of fair comment and injected improper matter into 
the ease." 

2. Use o j  Documents and Writings 
In civilian jurisdictions, in the absence of a statute to the 

contrary, the judge may allow his written instructions to be 

68 United Staten V. Richmond, supra note 59. 
67 11 USCYA 99, 28 CUR 525 (19693. 
OSld a t  102, 28 C X R  at 326. 
6OPnlted Stater V. Beatty, 10 USCMA 311, 27 C M R  5 8 1  (1919); United 

70 United Stater Y. hlamalup, 10 USCMA 102, 27 CMR 176 (1959). 
71 Accord. United States V. Carpenter,  11 U S C M A  418, 29 C M R  254 ( 1 8 S O ) ,  

argvment of the trial counsel in the presentenemg proceeding8 before B rpe- 
cis1 court-martial. conveying the idea tha t  the  convening authority had 
already conaidered certain elemeney factors m determining the type of  court 
t o  ah ieh  the charges should be referred, was improper, but no preiudiee 
appears where rhe court w e  ~ p ~ i f l e a l l y  instructed tha t  each member must 
decide a??rapriafe wnirhment.  

Stater Y. Doctor, 7 USCMA 126, 21 C M R  262 (19561, 
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used by the jury during their deliberations on the case provided 
such written instructions are made a part  of the record." In 
United States v. Celdwell.73 the Court was presented with a ease 
where the court members took into closed session a purported COPY 
of the law officer's oral instructions that had been written down by 
a court member a t  the direction of the president, but these written 
instructions were not attached to the record. The Court held 
that such a procedure should not be used but did not rule against 
the taking of written instructions pmpared by the law of leer  into 
closed sessions provided such instructions are made B part  of the 
record on appeal. I t  is suggested that if the issues of a particular 
case are complex and the instructions are to be lengthy and de- 
tailed, the law officer would perform a service to both parties if 
he furnished the court members with a w i t t e n  copy of his instrue- 
tions." 

In United States v, Rinehwt" the Court directed that "the 
practice of using the Manual by members of a general court. 
martial . , . during the course of the trial or while deliberating 
on findings and sentence be completely discontinued. . , ,"Te United 
States v. D o b W  indicated that there would be no deviations from 
this rule, for in Dobbs the president o f  a special court-martial had 
aecess to the Yanual only for the purpose of utilizing the pro- 
cedural guide contained therein. The Court, nevertheless, set 
aside the findings and sentence. Judge Latimer, in his dissent, 
makes a sound recommendation for avoiding such error:  provide 
the presidents of courts-martial with copies of such portions of 
the trial procedure guide as are necessary for their use in open 
court in administering oaths and otherwise properly performing 
their duties. Such an extract should be marked and attached to 
the record as an appellate exhibit. 

In United States v. Allen'8 the Court reiterated its prior ruling1* 
that technical manuals promulgated by the armed services80 play 
no role in judicial proceedings beyond that accorded ordinary 

11Rumely 7.  United States, 293 Fed 532 (Zd Cir. 19231, o w t .  denied. 203 
U.S. 713 (1923) : Cooke Y .  People, 231 111. 9, 82 N.E. 853 (1907) i State P. 
Lewin,S9 W.Va. 472, 72 S.E. 476 (1811). 

18 11 USCnlA 267, 29 CXR 73 (1950), 
74A copy of  these should be attached t o  the record for appellate Scrutiny 

+ha.."+ ..._._ 
71 8 USCMA 402, 24 CMR 212 (1857). 
i a  I d .  at 410.24 CMR st 220. (Ernphsris added.) 
1111 USCMA 328,28 CMR 144 (1950). 
78 11 USCMA 538.29 CXMR 355 (1950). 
1Q United Ststea V. GIB?, 9 USCMA 208,25 CXR 470 (1958).  
80 In this instance the Technical Manual, "Payehistry in Military Law" wai 

: .... ,... > 
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textsB' When they are improperly uaed by the Government in 
an attempt to control considerations by the court-martial of a 
Particular defense advanced by the accused, intimations of eom. 
mand control are Introduced and, absent proper curative action 
by the law officer, reversal will follow. 

V. MILITARY CRIMINAL LA)? 

A. SUBSTANTIVE OFFENSES 

1. Fraudulent Enlistment, Article 83 

In United States Y. LaRue82 the Court was presented with the 
question of whether fraudulent enlistment requires a change from 
a civilian to a military s t a t u ,  for LaRue was a member of the 
United States Army a t  the time of his alleged fraudulent enlist. 
ment. The Court held that Article 83 expresses a congressional 
intent to encompass all persons, civilian and military, who fraud- 
ulently induce their enlistment in one of the armed forces. Article 
85 (a )  ( 3 ) ,  relating to desertion by enlistment of B serviceman who 
has not been diacharged, does not remove servicemen from the 
coverage of Article 83, nor does Article 85 pre-empt this field 
within the ruling of United States v. h'owis." Thus, a serv- 
iceman who absents himself without leave and then enlists again 
under another name can be convicted of fraudulent enlistment. 

2. Failure to  O b e y  a Lawful General Order, Article SZ(i) 

An averment of knowledge is not required in pleading a viola- 
tion of a general order,S' but if the order is issued by a eom- 
mander not authorized to issue general orders then proof of actual 
knowledge of the order must be pleaded and proven, although the 
actual knowledge of the order may be established circum- 
stantially.as The importance of deciding who may issue general 
orders is, therefore, apparent. The Court, on numerous occasions. 
has been faced with the question: what level of commanders may 
issue general orders within the purview of Article 92(1)? The 
state of the law in this area is no more settled than is that of v h a t  

81 Such tents and treatises are most frequently used in eonneetion with 

81 11 OSCMA 410, 29 C Y R  288 (1880).  
*I 2 USCYA 236, 8 CYR 38 (1863). 
84 United States V. Tinker, 10 USCMA 292, 27 CYR 366 (1968) (general 

86 United Stater Y Curtin. 0 USCMA 427,26 C P R  207 (1958).  

testimony Of exgert witnesses. 

order vas issued by the commander, U.S. Fareen, Azorer), 
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constitutes a "minor offense" in the area of former punishment.d6 
The Court decided two cases8' concerning authority to promulgate 
general orders during the period covered by this article. 

From a reading of the Oehoa and Porter cases, in conjunction 
with prior decisions in this ares, it is suggested that the follow- 
ing analysis may be helpful in attempting to  determine what level 
of command may issue general orders within the purview of Article 
92 (11, Uniform Code of Military Justice : 

(1) The Secretaries of the respective services may promulgate 
such general orders (this covers violations of Army Regula- 
tions, for example).88 
(2)  A commander of an overseas theater may promulgate 
such general orders.8e 
(5) A commander of a Class I1 installation (AR 10-30) who 
exercises general court-martial jurisdiction may promulgate 
such general orders.Q0 
(4) A detachment, company, or organic battalion commander 
may not promulgate such general orders.91 
( E )  A commandant of a service school ordinarily may mt 
promulgate such general orders.92 

This leaves unsettled the authority of commanders of Armies, 
Corps, Divisionq Posts, and Battle Groups (and their respective 
counterparts in the other services) to issue such general orders. 
If the particular case involves one of these commanders. ease law 
should be examined before a prosecution under Article 92(1) is 
undertaken.'8 

3. Unlawful Detention of Another, Article 97 

In United States v. Hardy94 the Court was presented with the 
question of whether Article 97 applies only t o  military officials 

86 see section I V ( C )  ( 2 ) .  Bupra. 
81 United States Y .  Porter, 11 USCMA 170, 28 CMR 394 (1930) i United 

8s Par. 111e. MCM, 1911. 
88 United States Y. Statham, 8 L'SCMA 200, 25 CXR 462 (1058) 

(CINCUSAREUR) j United States V. Stone, 9 USCMA 101, 25 ChIR 463 
(1858) (Commander, USAFFE).  Stone indicates that CG, CONUS, and CG, 
MDW, are also 80 empowered. 

00 United States V. Porter, apvn note 87. 
8 1  United States V. B r o m ,  8 L'SCMA 516, 25 CMR 20 (1957) i par. 17, AR 

92 United States V. Oehaa, aupra note 81. 
UaFor a detailed analysis oi the problems in thin area, see Meagher, 

Knowlsdga m Article #e Ofisnsas-When Pleaded, When Pvouen?, Mil. L. 
Rev., July 1959, p.  119. 

84 11 USCMA 487, 29 CMR 303 (1960).  

States V. Oehaa, 10 USCMA 602,28 CMR 168 (19693. 

31&ll@A, 18 Jan 1955. 
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who have some color of authority to apprehend or arrest. The 
Court held that the Article sweeps within its provisions all persons 
subject to  the Uniform Code of Military Justice whether they act 
under color af authority or not.ss 

4. Larceny; Wronpficl Appropriation, Article 121 

In L'nited States v. HevesSe the Court held that where the 
property involved in a charge of larceny is money, the fact that 
the accused a n n o t  return the identical money does not preclude 
a court from finding that the accused was guilty of wrongful ap- 
propriation only. In L'nited States \,. EppersonPV the Court ex- 
tended the Haves rule to encompass an endorred Government 
check, which cheek the Court held was without special or 
numismatic value apart from the sum of money it  represented. 

E ,  Narcotics Violations. Article 154 

In L'nited States v. WilmoteB the accused was charged with 
wrongfully possessing specified narcotics, in violation of Article 
134, and wrongfully and knowingly bringing narcotics into Yokota 
Air Base, Japan, which specification was founded on the Narcotic 
Drugs Import and Export Act (21 U.S.C. 86 171-185). Section 
174 of the Act provides, in pertinent part, that: 

. . . [Ilf any pelson fiaudulenr!). or knowingly impartr  or brinm any 
namotie drug into the Cnitrd StoteS 07 any tein'tow under i t 8  LOntrOl 07 

pmadietton. , , , such perion shall upon eonvictim be fined not more than 
$5,000 and imprisoned for not more than ten years. (Emphaiis added.) 

The Court, after consideration of the Administrative Agreements 
between Japan and the United States, held that the Yokota Air 
Base was under the "jurisdiction" of the United States within 
the purview of the Narcotic Drugs Import and Export Act. The 
accused's conduct, therefore, was violative of this Federal statute. 
In this connection i t  is believed that most of our overseas installa- 
tions are under the "jurisdiction" of the United States within the 
purview of the Narcotic Drugs Import and Export Act (see 
Article VII, 10-(a), KAT0 Status of Forces Agreement, entered 
into farce August 23,1963). A frsudulent or knowing importa- 
tion of any narcotic drug onto one of these installations by a 
person subject t o  the Uniform Code of Military Justice may be 

~~ 

16 Cltmg wnh appraual, CDI 364634, Fritts, 12 C X R  232 (1953),  pet. denied, 
12 CIIR  204 ( 1 9 5 3 ) .  A c c o r d ,  United States Y .  Yitehell and Bowers, 11 
USChIA 491, 29 ChlR 313 (19601, 

55 8 USCUA 627.25 C Y R  131 (1958).  
07 10 PSCMA 582.28 C M R  148 (1959). 
9s 11 ~ S C ~ I A  6 ~ 8 . 2 9  c m  614 (mea). 
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prosecuted as  a violation of Article 134, depending on the local 
treaty agreements. 

The Table of Maximum PunishmentsPa prescribes a maximum 
punishment, for unlawful possession of a. narcotic, of dishonorable 
discharge, total forfeitures, and confinement a t  hard labor not to  
exceed five years. The maximum punishment prescribed for viola- 
tion of the h'arcotic Drugs Import and Export Act, supra, is a fine 
of not more than $5,000 and imprisonment not to exceed ten years. 
At Wilmot's trial the law officer instructed the court-martial that  
the unlawful possession specification and the wrongful and know- 
ing transportation of the narcotics into Yokota were not separate 
for punishment purposes. The Court did not, therefore, consider 
the validity of that  ruling because of the absence of any possible 
harm to the accused by such a ruling. While the Supreme Court 
of the United States would probably rule otherwise,'QO it is believed 
that the Court of Military Appeals, if faced with such an issue. 
would rule that the unlawful possession was a lesser crime included 
in the violations of the Barcotic Drugs Impart and Export Act 
violation."' In a factual situation comparable to the Wilmot case, 
by prosecuting for violation of the Narcotic Drugs Import and Ex- 
part Act, supra, the maximum punishment can be increased to 
ten years confinement, instead of the five year maximum for unlaw- 
ful possession. 

6. FalseSweudng, Article 1S4 

In United States Y. McCurthylo~ the Court held a specification 
alleging an offense of false swearing to be insufficient. The speci- 
fication purporting to allege the offense of false swearing was 
patterned after the "model specification" for false swearing found 
in Appendix 6c, Manual for  Courts-Martial, United States, 1951. 
There is nothing in that specification, nor wa8 there anything 
in the specification under which the accused was tried, averring 
that the sworn statement was in fact falre, nor was the falsity 
of the statement implied in  the instant case. Therefore, the fol- 
lowing "model specification" for false swearing offenses is sug- 
gested: 

130. In that ~~~~~~~~~. drd, (at) (on board) ~~.~~..~.., om or about 
~~~~~~ .... IS---., (in an affidarit) (In . ~ ~ ~ . ~  .... wrongfully and nn- 
IsiiSullr (make1 (mbieribe) under lawful (oath) (affirmation) B fake  

81 Par. 127e. MCM, 1951 
United States, 284 U.S. 299 (19321 i Gavleres 7. 
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atatamnit in substance as folioar:  . . ~ . ~ ~ ~ ~ ~ ~ ,  whir11 atatement he did not 
then believe to be true. (Emphasis added.) 

7. Usur2/, Article 294 

In United States v. Day,'os the Court, considering usury BS a 
military offense for the Brit time, held that since military law in 
general, and Army regulations in particular, provide no legal rate 
of interest, and since usury is a statutory offense, the exaction of 
any given rate cannot be described as illegal and usurious and, 
thus, a specification charging an accused with loaning money a t  
"usurious rates of interest" does not state an offense under 
Article 134 even though the interest slieged may have been un- 
conscionably high.10' 

Several possible remedies are Suggested to fill the void in mili- 
tary criminal law wrought by the Day holding. Chief Judge 
Quinn called attention to the existence of Navy Regulations, 
Article 1260 (1948). which provide: 

No person in the Naval ~erviee on active service shall for profit or 
benefit of any kind lend money to any other person in the armed services, 
except by permission of hin eommanding officer; nor, having made B loan 
to another person in the srmed forces shall he take or r e c e ~ r e  in payment 
thereof, then or later, directly 07 indirectly, withovt the approval of the 
cammanding offleer, a sum of money or any other thing a i  service of a 
greater amount or value than the rum of money loaned. 

A regulation similar to  the Kavy's cited regulation may be pro- 
mulgated by various commands, and violators of the usury re- 
gulation could then be prosecuted under Article 92. 

Trials by court-martial might be based upon application of thr 
Assimilative Crimea Act'OS provided, however, that the state 
usury law to be assimilated is criminal, and not merely regulatory, 
in nature. I t  is realized, in this connection, that the disparity 
between the various state usury statutes, and the territorial 
limitations on the applicability of the Assimilative Crimes Act, 
would have the effect of establishing varying acceptable interest 
norms depending upon geographic considerations. 

8 .  Cornpiring to Cmnmit Espionage, Article 154 

In United States v. Rhodrsloo the Court was presented with a 
thorny conspiracy issue, set amidst the context af international 

103 11 USCMA 549, 29 C P R  365 (1960). 
1 0 4  hr 

152 (lam) 

eoneige d isewnm of the present state of the Isw in thin area, BBD 

Miller, L'mry h Lha Barroohs, 14 Peracmal Finance Law Quarterly Report 

106 18 U.S.C. 5 13 (1058). Prosecution would be under UCMJ, art. 384. 
l i l d  11 USCMA 736, 29 CMR 651 (1960). 
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espionage, Disclosures by a defected Russian agent during the 
course of investigation into the activities of Soviet "Master Spy" 
Rudolph Abel led t o  the filing against the accused of two charges 
of conspiring to violate Federal statutes relating to the obtaining 
and transmission to  a fareign government of information involv- 
ing the national defense of the United States. 

The facts giving rise to these charges were as follows. From 
1951 to 1953 the aceused was assigned to the United States Em- 
bassy in Moscow. He confessed that during this period he had 
entered into an agreement with unidentifled senior Russian mili- 
tary officers to engage in espionage work for the Soviet govern. 
ment. Prior to leaving the embassy in 1953, he further admitted 
that he agreed with his Moscow contacts to continue cooperating 
with them after his return to the United States. Pursuant to this 
agreement, he furnished them with information concerning his 
family background and his forthcoming military assignment. In  
turn, he memorized an involved method of contacting Russian 
agents in the United States and received a distinctive identifying 
smoking p i p  which he was to keep in his possession to facilitate 
any subsequent contact. However, from 1963 until 1957, when 
questioned by Federal authorities, the accused had taken no steps 
to contact Soviet agents in the United States, nor had he been 
personally contacted by them, 

During the same period, the evidence disclosed that there was 
operating in the United States, with headquarters in the New 
York City area, a Soviet espionage conspirarcy comprised in part, 
of Colonel Rudol~h Abel and one Reho Hayhanen, a lieutenant 
colonel in the Soviet Army. These individuals were actively en- 
gaged in transmitting to >loseow sensitive information relating 
to the defense establishment. While these individuals had not 
personally contacted the accused since his return from Moscow, 
they had conducted extensive investigations into his current 
whereabouts and had actually visited his hometown and talked 
with the accused's family. Moreover, during the course of a search 
of Hayhanen's home, Federal agents discovered a coded mesaage 
from Moscow, referring to the accused which contained almost 
the precise information which the accused had admitted giving 
t o  his Moscow conepirators a t  the time that he was about to leave 
the Embassy assignment. 

On the basis of these facts the Government asserted a generic 
and unified conspiracy involving the accused and his caileagueii 
in Moscow in 1951-1963 and Abel and Hayhanen in the United 
States in 1957. 

241 *oo 4 8 2 0 8  
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At trial the accused's principal defense was based on the fact 
that  the evidence was insufficient to establish that accused'a 
activities in Moscow in 1953 and those of Hayhanen and Abel in 
New York in 1957 were one and the same conspiracy. He argued 
that the requisite singleness of purpose was absent because the 
accused had never been in direct contact with either Hayhanen 
or Abel and had never conspired directly with respect to the 
Precise same subject matter. In affirming the conviction, Chief 
Justice Quinn, writing for a unanimous Court, rejected these 
contentions, stating: 

Knowledge of the identit)- of eo-eonipiratarr and rhex particular eon. 
nectian with the Criminal purpoge need not be estabhshed. 

Unlike the Situation inralved in Kotteakos [Federal ealie involving 
multiple cons~lraciesl ,  on which the seemed heawly relies, there is here 
substantial evidence that the Beeused's sctivities in aaacow and those of 
Abel-Haghanan m rhe United States were 'tied toesther BP stages in the 
formation of B larger all-miusire eombinatlan.' , , ,307 

The Court proceeded to base its decision on the clearly established 
principles of ordinary conspiracy law; the principles which are 
uniformly applied by the courts when the subject matter of the 
offense is a narcotic or gambling ring. By so doing the Court 
clearly showed that such principles have relevance and viblity 
even when they must be applied to conspiratorial alliances. 

B. AFFIRMATIVE DEFENSES 

1. Intoxioation 
I t  is B general rule of law that voluntary drunkenness not amount- 

ing to legal insanity, whether caused by liquor or drugs, is not an 
excuse for a crime committed while in that condition; but such 
drunkenness may be considered as affecting mental capacity to 
entertain a specific intent, 01. to premeditate a design to kill, when 
either matter is a neces8ary element of the offense.'0a Also, it has 
been held by the Court of Military Appeals that  in offenses re- 
quiring knowledge, voluntary drunkenness may be considered in 
determining whether or not the accused had the requisite knowl- 
edge.10Q Voluntary drunkenness is not, however, a defense to those 
offenses which do not involve premeditation, specific intent, or 
knowledge."' 

107 I d .  s t  142, 28 CMR at 658.  
108Par. 154a(2).MCM,lS61. 
lOB United Staten Y. Miller, 2 CSCMA 184, I C I R  I0 (lQ6S). 
110 United States V. Craig. 2 USCYA 660, 10 CMR 148 (1868) 
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United States v. Sasse+ dealt with a duty to instruct on lesser 
included offenses where evidence is sufficient to raise the issue 
of intoxication. The Court ruled that where an accused is charged 
with a specific intent offense, and the issue of intoxication as  a 
defense is fairly raised by the evidence, the president of a special 
court-martial, or the law officer, commits prejudicial error if he 
instructs only on the defense of intoxication without also instruct- 
ing on any lesser included offenaes which do not involve proof of 
specific intent. Failure by counsel to request such instructions 
will not constitute waiver. 

2. lpnmance or Migtake of Fact 
As a result of a study of i l i t a r y  case law on mistake of fact 

the following general rules have been formulated: 
(1) Where the offense requires a specific intent the mistake 

need only be honest, e.g,, larceny; 
(2) Where culpability is based upon the accused's actual 

knowledge of certain facts, an honest mistake, no matter how un- 
reasonable, which shows that the accused did not have actual 
howledge of such facts is a defense,112 e.8.. unlawful possession 
of narcotics; and 

(3) If the offense requires merely a general intent the mis- 
take must be honest and reasonable."a 

the accused was charged with 
presenting fraudulent claims against the Government. The Court 
held that the offense is based upon the accused's actual knowledge 
of the fraudulent nature of his claims against the Government. 
Under the general rules cited above an honest mistake, no matter 
how unreasonable, is a defense to the charge of presenting fraudu- 
lent claims against the Government. The law officer instructed 
the Court that  an honest mistake was a defense, which instruc- 
tion w88 correct. In reliance upon paragraph 2115 of the llanuai, 
however, the law officer also instructed the Court that:  

In  United States Y. 

, , , [I]f it appears that a fslae elaim was made under cireumstanee. 
which would cause the false character of the elajm to be apparent to Bn 
ordinary prudent man, it may be inferred that the elaim WBQ made wlth 
knowledge of it8 falsity. 

Such an instruction was inconsistent with the correct instruction 
and constituted prejudicial error. 

111 11 USCMA 408, 29 CMR 814 (19601, 
111 United States Y, Lampkins, 4 USCMA 31, 15 CYR 31 (1054) 
118 United States V. Holder, 7 USCMA 213, 22 CYR a (19561. 
114 10 USCMA 688,28 CMR 164 (10591. 
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VI, EVIDESCE 

A. DEPOSITIO.VS 

In United States v. Jacobv;ls the Court overruled prior cBses116 
and interpreted Article 49 t o  require that the accused be afforded 
the opportunity to be present with his counsel at  the taking of 
depositions on written interrogatories (hereinafter referred to 
as written depositions) of prosecution witnessea. The Court said 
such an interpretation was necessary in order to avoid a statutory 
interpretation which would conflict with the Sixth Amendment 
right of an accused to be confronted by the witnesses against him. 
The Court added that the accused "may choose knowingly to 
waive" the right to be present a t  the taking of the deposition. 

Compliance with the decision will not, as the Court implied, 
result in a written deposition taken in the presence of the accused 
and his counsel, but rather it will result in an oral deposition. As 
Judge Latimer points out in his dissent, it would be senseless for 
the defense to use written interrogatories if the accused and his 
counsel are present a t  the taking of the deposition. Instead, the 
defense counsel will cross-examine the wvitness orally. Of course, 
written interrogatories could be submitted by the prosecution, but 
it is unlikely that the government will remain unrepresented if 
the defense counsel is present. Furthermore, the majority opinion 
discloses that the Court was concerned, not aolely with the oppor- 
tunity for the defense t o  be present a t  the taking of the deposition, 
but also with the opportunity for the defense tc cross-examine 
the witness orally. 9 s  the Court stated: 

Cross-examination neeeiiarily depends a$ much upon the witness' amwem 
to the qnedions put  by the prosecution a i  i t  doen upon the interrogatories. 
m e n  the deaoaition is taken in the absence of eouniil  and the accused, 
ei0SI-interr0g8t~iie. mmt be framed on the baris a l  the prosecution's 
inquiries and the u n s t n f a c t o r y  substitute of letters w pretrial amdavits 
f rom the witness. Other than the dubious advantage nf submitting nddi- 
tional er08s-interi0g8t~rieT, there is no way by which the defense o o u n 4  
may srruritely take advantage of the witness' direct reDiies and f rame 
his questions to minimire the damaging effect of the Government's 
evidence. Iloreovar, Ln putting his eraas-interroeatories blindly, cavnrel 
tuns the risk of impshng his client upon defense-sought aniwers. In short, 
cross-examination is a wo-edged s r o r d  and he who would ser\.e his client 

116 11 USCYA 428, 28 CMR 244 (18603. 
116 United States V. Psrr i rh ,  7 USCXA 331,  22 CIR 127 (19bS) i United 

States V. Sutton, 3 CSCMA 220,11 C\IR 220 (1'3533 
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tions; but it becomes quite important to determine whether the 
rule that Jacoby announces with respect to written depositions 
applies also to the taking of oral depositions. Under existing 
procedures the accused, although not necessarily present per- 
sonally a t  the taking of an oral deposition, is represented there 
by counsel who personally examines the witness on behalf of the 
accused.118 While the Court of Military Appeals has not yet con. 
sidered the question of the applicability of Jacoby  to oral deposi- 
tions. some comments concerning that issue can be made on the 
basis of the Court's opinion in Jacoby. The reason for the require- 
ment that  counsel be present a t  the taking of the deposition is 
stated in the opinion: ". , . [Hle  who would Serve his client must 
be afforded the opportunity personally to question the witness 
if [the] great right [of cross-examination] is adequately to be 
preserved." I t  is not so clear, however, why the accused must 
also be present. The opinion implies that  the presence of both 
the accused and his counsel is necessary for effective crossexam. 
ination. There is also a quotation taken from a Supreme Court 
ca6elZo which refers t o  the "advantage" to the accused of "seeing 
the witness face to face." In addition, the Court discusses the 
requirement of the early Articles of War (contemporaneous with 
the adoption of the Constitution) that  the accused be present. 
The tenor of the opinion as  a whole, however, leads to the belief 
that  the Court's primary desire in Jacoby was to assure an ade- 
quate, effective cross-examination by the defense-an objective 
which the Court believed could be attained only by the oppor- 
tunity for oral cross-examination. While the presence of the BC- 

cused a t  the taking of the deposition can be of material benefit 
to counsel in cross-examining the witness, it does not follow that 
effective cross-examination is impossible without the presence of 
the accused. If the Court is ever faced with a case involving an 
oral deposition taken outside the presence of the accused and 
over his objection, it could conceivably distinguish Jacoby and 
hold that although an opportunity must be afforded for accused's 
counsel to be present at the taking of the deposition, the accused 
is not entitled to be present personally. 

Assuming, however, that  the Court chooses not to distinguiah 
Jeeoby, the Government, in order to comply with the require- 
ments set forth in the decision, must either bring the accused 
to the witness or bring the witness to the mused .  One solution 
would be to transport the accused (under guard if necessary) 

1IPP.4*. 117g. HCY, 1961. 
1*0 Mattox V. Unitad States, 166 U.9.231 (1896) 
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and his counsel to the place where the witness is located and to 
take the deposition there.'g' As an alternative, the trial could 
be held in a command that is close to the place where the witness 
is located. Prior to the transfer of the accused to that command. 
oral depositions of witnesses h a t e d  a t  or near the place from 
which the accused is being transferred would be taken in the 
presence of the accused. Both of the foregoing methods might, 
be costly and cause inconvenience and delay. A third possibility 
would be to bring the witness to the distant place of trial to testify 
in person. That solution could also be costly and burdensome, and 
when the witness or the trial is outside the United States it may 
not be possible to secure the attendance of the witness unless he 
is willing to attend voluntarily. 

B. ARTICLE d l  WARNING REQUIREMENT 

In United States v. S d e r ' m  B naval investigator advised the 
local music stores that two accordions had been stolen from a 
member of the naval service. He requested that the naval authori- 
ties be informed if someone should attempt to sell the stolen in- 
struments to any of the store owners, When the accused entered 
one of the stores, the proprietor, who was a naval officer on active 
duty, obtained incriminating admissions from him. The Court 
held that the officer was under a duty to advise the accused of 
his rights under Article 31, since the questioning was under- 
taken for the sole and express pulpose of obtaining incriminat- 
ing admissions. Judge Latimer concurred in the result, appar- 
ently basing his decision u p ~ n  the additional factor that  the offi. 
cer, in obtaining the admissions, was not acting nut of any per- 
sonal interest in the cme but rather was acting solely in aid of 
the investigation that the naval authorities were conducting. 
Judge Latimer added: 
The argument that this officer WBQ in the same category BJ other operatori 
of music atores and, therefore, his acta were those of a civilian not subject 
t o  militaw law mvst fail unle~s  it ie established that he acted indepen- 
dently of his service obligations. The record s h o w  to the contrary and, I, 
therefore, conclude he was required to give a wpming.128 

ULIf the deposition is taken before chaIgea &re referred for trial, it mag 
be satisfactory to appoint as defense eounael for the taking of the deposition 
a quaiifled officer who is stationed near the piace where the deposition is to 
be taken. See United States V. Brady, 8 USCMA 456, 24 CMR 266 (1951). 
In that event, only the acemed need be transported. 

122 11 USCMA 59, 28 CMR 283 (1959). 
128 Id.  st 64,28 CMR at 288. 
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In United States V. VaillP4 the Court held that an Article 31 

warning was not required when the accused, u w n  being appre- 
hended while in the process of stealing go\wrnmentowned guns 
from a warehouse, was immediately asked a t  gun point to show 
the apprehending officer where he had placed the stolen property. 
The accused had removed the weapons from the warehouse a few 
minutes earlier, placed them in an automobile about seventy- 
five to one hundred yards away, and had just re-entered the 
warehouse when the apprehension and questioning oecurred. The 
Court based its holding principally upon the following two f a o  
tors: First, the officer had a duty t o  recover the stolen property 
and was "naturally and logically expected to ask the criminal 
to turn over the property which he hatdl just stolen.'' Second, 
Congress did not intend to require an Article 31 warning when 
an officer is engaged in the dangerous job of apprehending a 
person in the commission of a crime of "violence." The circum- 
stances in this caw required "action and not carefully thought, 
out words of advice." Furthermore, an Article 31 warning would 
be a useless gesture when the apprehending officer is pointing 
a loaded pistol at  the prisoner?- 

the accused was apprehended 8s 
an absentee. In the course of a routine physical examination re- 
quired of all prisoners entering confinement, the medical officer 
noticed some needle marks on the accused's arms. Two days later 
the accused reported to the same doctor complaining of being 
nervous and unable to sleep. During the course of one of those 
two visits the doctor, without warning the accused of his rights 
under Article 31, obtained a clinical history from him. The doetor 
testified that in his opinion, based in part upon the history ob- 
tained from the accused, the accused had given himself an in- 
jection of a narcotic dmg sometime prior to his apprehension. 
Holding that the doctor's testimony was admissible, the Court 
stated that the warning requirement of Article 31 "does not 
apply to a medical officer when he is obtaining information regu- 
larly required in the performance of his duties in treating pa- 
tients."lZ' The applicability of Article 31 thus depends upon the 
pulpose for which the doctor questions the patient. In Baker the 
majority of the Court concluded that the clinical h i s tov  was ob- 
tained for medical purposes and not for the purpose of perfecting 

In United States v. 

324 11 USCMA 134, 28 CMR 368 (1800). 
l26Judge Quinn wrote the opinion of the Court. and Judge Latimer con. 

eurred in a Beparate mpmon. Then  views were essentially the ~ a m e ,  and the 
quoted material in the text i s  taken from both opimons. 

128 11 USCMA 313, 29 C Y R  129 (1960). 
lli I d .  a t  317, 28 C M R  a t  132. 
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a criminal case against the patient, Even assuming that the 
doctor suspected the accused of wrongful use of narcotics, no 
warning was necessary, since the doctor had questioned the ac- 
cused to ascertain information for medical purposes. 

A statement made by Chief Judge Quinn in the Court’s opinion 
in Vail, supra, appropriately describes the decisions in both Vail 
and Baker: “Slight differences in the factual background may 
bring the case within the operation of Article 31 or effect its 
exclusion.”1a8 In Vail, for example, as  Chief Judge Quinn noted, 
Article 31 would have applied if the accused had been taken to 
the police station first and then asked to disclose the whereabouts 
Of the stolen property. With respect to the Baker rule a slightly 
different factual pattern could have led to the conclusion that 
the doctor interrogated the patient for the purpose of obtaining 
incriminating admissions. Baker and Vail both represent an effort 
by the Court to avoid an interpretation of Article 31 that would 
unduly restrict or hamper the performance of essential functions. 
In  Baker the Court did not want to impair “the efficiency of the 
medical service,” and in Vail the Court wished to avoid placing 
additional burdens upon the already difficult and dangerous task 
of apprehending persons during the commission of serious 
offenses. The Court is certain to look with disfavor upon any 
effort by criminal investigators to distort the purpose behind these 
decisions by using them as a subterfuge for obtaining incriminat- 
ing evidence. 

The accused in k i t e d  Statea v. Haskins’la had been in charge 
of the Air Force Aid Society office a t  an air  base. About two weeks 
after he was relieved of his duties with the Society, the personnel 
then in charge of the office were unable ta locate certain ledger 
cards that were missing from the cabinet where they should have 
been filed. The accused was brought to the office and, without being 
advised of his rights under Article 31, was asked to produce the 
cards. He thereupon loeated them, apparently in some “not 
readily detectable” location in the office. The Court held that 
since a custodian of public or corporate funds is required by law 
to turn over to his successor the official financial records in his 
possession, there was no need to warn the aceused that under 
Article 31 he did not have to produce the records. Despite the 
fact that he was no longer the custodian, he was deemed to be 
in constructive possession of the records. As the Court stated: 

It is part of the duty of a eurtadian to hand over to his iiu~eesmr the 
mitten rmords of his administration. and he does not account within the 

128 11 USCMA at 1S6, 28 CMR at  859.  
1 1  11 USCXA 8 6 5 , Z Q  CMR 181 (1860). 
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meaning o i  the law until he furnishes B suitnble record of thole financial 
transactions he carried on i a r  the carparstion. Recards hidden from the 
emDmstion do not serve tha t  D U ~ D O Z ~  and. a t  the verv IeBit. e, custodian . .  
is conntruetively in passerrion of them until  they a m  made seeesiibie t o  
other officers or agents of the eorporation.18D 

C. PRIVILEGE AGAINST SELF-lSCRl.~INATIO.V 

In United States v. McClung18' the accused, while in B state of 
semiconsciousness, was asked "if he could" furnish a urine speci- 
men. He agreed to comply with the request and furnished the 
specimen which was immediately turned over to a criminal in- 
vestigator. Wthout  deciding whether the accused should have 
been advised of his rights under Article 31 prior to being asked to 
provide the specimen, the Court held that the urine sample had 
been illegally obtained. It is a violation of Article 31 (the Court 
apparently meant subsection (a )  of the Article) to compel some- 
one against his will to furnish urine for use as evidence against 
him in a court-martial proceeding. The accused's semiconscious 
state deprred him of the requisite understanding to be able volun- 
tarily to consent to provide the specimen, and accordingly it was 
error to admit the result8 of an analysis of the urine in evidence. 

D. SEARCH AND SEIZURE 

In  United States Y. lmenila' and United States v. Cuthbert18' 
the Court was confronted with what the defense contended was an 
interrelationship between the Article 31 warning requirement and 
the law of search and seizure. Insnni held that an accused need 
not be warned of his rights under drticle 31 prior to a request 
that  he consent to a search. The Court recognized that the fact 
that  an accused has been advised of his rights under Article 31 
may be a relevant consideration in deciding whether he voluntar- 
ily consented to the search or "merely yielded to the color of 
authority." I t  is not a controlling consideration, however, and 
accordingly a finding that he voluntarily consented is not pre- 
cluded by the absence of such advice. In Cuthbert, the "polite 
search" case, the accused's commanding officer was conducting a 
lawful search of the accused's person. Without advising him of 

1SOid .  at  371. 29 CXIR at  187.  Two C B Q ~ P  involving the interrelationship 
between .4rticle 31 snd the law of search and aeimre are discussed below in 
the section on search and s e m r e .  

131 11 U S C Y A  154, 29 CMR 670 ( 1 8 6 0 ) .  
122 10 U S C M A  610, 28 CMR 86 (1968).  

11 USChlA 2 W 2 9  C M R  88 ( 1 0 6 0 ) .  
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his rights under Article 31, the officer instructed the accused to 
empty the pockets of the clothing he was then wearing, although 
the officer could lawfuliy have examined the pockets himself. I t  
was held that in extending this courtesy to the accused, the com- 
manding officer did not convert a lawful search into an unlawful 
interrogation and therefore no Article 31 warning was necessary. 
Neither Insani nor Cuthbert, it was pointed out, had been re- 
quested to identify his property or clothing. In both cases it was 
emphasized that "there can be an interrogation without a search, 
and, conversely, a search without interrogation." The principles 
of law applicable to searches should not be confused with these 
applicable to interrogations. 

E, HUSBAND-WIFE TESTIMOA'IAL PRIVILEGE 

The aceused in United States v. Wo~ldvidge'~'was charged with 
forging his wife's indorsement to cIas3 Q allotment checks. With 
Judge Latimer dissenting, the Court held that the wife's testimony 
had erroneously been admitted in evidence over the accused's ob- 
jection inasmuch as these offenses had not injured her so as to 
invoke an exception ta the huaband-vife testimonial privilege. 
Judge Ferguson seemed to take the position that because of the 
husband's property interest in his wife's allotment check, the 
indorsement by the husband of his wife's signature an such check 
can neljer be an injury to her for purposes of the testimonial 
privilege. Judge Quinn, while also relying on the husband's prop- 
erty interest in the check, apparently did not consider that  factor 
to be controlling, for he baaed his decision, a t  least in part, on the 
fact that  the prosecution had failed to show that the accused had 
used the proceeds of the checks in such a manner (for example, 
to finance an extramarital relationship) as would injure his wife. 

The husband-wife testimonial privilege was again before the 
Court in the ease of United States v. Wise,'s6 in which the accused 
was charged with bigamy and with forging his wife's signature 
to dependency allotment checks. The Court held that bigamy 
comes within the exception to the testimonial privilege and that 
the accused's wife had therefore properly been permitted to testify 
against her husband on that charge. With respect to the forgery 
specifications, however, it was again held, as in Wooldridge, that  
the wife should not have been permitted to testify over the BC- 
eused's objection. The majority opinion, written by Judge Quinn 
and concurred in by Judge Ferguson, referred to the substantial 

191  10 USCP.4 510, 28 CMR 16 (1959).  
185 10 USCnlA 589, 28 CMR 105 (1959). 
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interest which a husband has in his wife's allotment check. The 
opinion continued that since the wife had refused to live with her 
husband, had told him that he could do whatever he pleased with 
the allotment checks, had renounced all interest in one of the 
checks, and had not expected to receive the other checks, the 
forgery offenses had therefore not injured her. 

The opinions in Wise and Wooldridge have not settled the ques- 
tion of the applicability of the testimonial prixdege to  allotment 
forgeries. The analyses used by the majority in both cases, wit11 
the possible exception of Judge Ferguson's opinion in Wooldridge, 
indicate that under certain circumstances the forgery may con- 
stitute an injury to the wife, but what those circumstances may be 
is not clear. However, one thing that does seem clear is that  with- 
aut the wife's testimony it will be difficult for the Government to 
obtain convictions in cases like Wise and Wooldridge because un- 
less the prosecution can produce evidence to show that the wife 
had not authorized her husband to sign her name to the check, 
even a confession by the accused will be inadmissible for lack of 
evidence establishing a corpus.136 

F. STIPL'LATIOKS 

In  United States V. DanieW3' the Court held that B stipulation 
of facts that  is introduced into evidence during the sentencing 
phase of a negotiated guilty plea case cannot be used to impeach 
an accused who, at a rehearing, pleads not guilty and takes the 
witness stand. As the stipulation is so closely related to the guilty 
plea itself, the use of the stipulation must be governed by the 
same standard that is applicable to the use of the guilty plea. Since 
evidence of a prior plea of guilty is inadmisible upon B retrial at  
which the accused pleads not guilty, neither should the stipulation 
be used. Furthermore, to  permit such use of the stipulation would 
be to enable the prosecution to  evade the rule that applies to the 
use of the guilty plea; for if the stipulation were used a t  the re- 
hearing, the defense, in order to minimize its effect, would be 
compelled to  show that it had been made for purposes of proceas- 
ing the earlier guilty plea. 

G. USE OF GUILTY PLEA AS EVIDEWCE OF OTHER 
OFFENSES 

In United States v. C ~ z a t t ' ~ ~  the accused was charged with two 
separate offenses, neither of which was lesser included within the 

1 8 6  United States V.  McFarnn ,  11 USCMA 31, 28 C H R  266 (1959) 
>3111 USCMA 52 ,28  C Y R  276 (1969). 
188 11 USCYA 705, 29 C I R  621 (1960).  
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other. There was one element of proof, however, that  was common 
to both offenses. The Court held that the accused's plea of guilty 
to one of the offenses could not be used as  evidence of the common 
element in the other offense. 

H. SCOPE OF CROSS-EXAMINATION OF ACCUSED 

In United Stotes v. Johnsonlan the accused elected to testify 
with respect to one of two offenses with which he was charged, 
but during the course of his direct testimony he made a non- 
exculpatory statement concerning the other offense. I t  was held 
that the prosecution was not entitled to cross-examine the accused 
with respect to the latter offense, since the statment was intended 
to be only a part of the accused's testimony on the first offense and 
was only an incidental and natural reference to the other offense. 

Unlike Johnson. which involved an asserted right of the prose- 
cution to extend the scope of cross-examination to offenses con- 
cerning which the accused elects not to testify, the case of United 
States v. M a ~ y m o n t " ~  involved a limitation on the right of the 
prosecution to cross-examine the accused on the offense concern- 
ing which he does elect to testify. Marymont was charged with the 
murder of his wife and with adultery. He elected to testify with 
respect to the murder charge only, and his testimony on direct 
examination did not pertain to the adultery charge. The adulter- 
ous relationship that formed the basis of the adultery charge w89 
relevant to the murder charge as tending to establish a motive for 
the murder. In view of that  relevancy the Court recognized that 
if the two offenses had not been joined for a single trial, it would 
have been permissible for the prosecution to Cross-examine the 
accused concerning the adulterous relationship when he elected 
to testify with respect to the murder charge. It was held, however, 
that  the Government, in choosing to make the motive for the 
murder the basis of a separate charge, had thereby lost the right 
to cross-examine the accused concerning the adulterous relation- 
ship, despite its relevancy to the offense with respect to which 
he had elected to testify. To hold otherwise, reasoned the Court, 
would be to permit the Government to combine separate offenses 
in such a manner BS to hamper the presentation of the defense 
by requiring, in effed, that  the accused admit the commission of 
the adultery offense in order to testify concerning the murder 
charge. 
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VII. POST-TRIAL REVIEW 

A. POWER O F  COMMUTATION 

In United States v. Rwso"' the Court, overruling prior cases,341 
held that the convening authority and the board of review have 
the power to commute a death sentence to dishonorable discharge, 
forfeitures, and confinement a t  hard labor. Subsequent to the 
end of the survey period the Court made it clear that it had in- 
tended in Russo to  uphold the right of the convening authority 
and the board of review to exercise powers of commutation, not 
only in the caw of a death sentence, but with respect to all types 
of sentences.14S Since the power to  commute means the power 
to change the nature of the adjudged punishment, the question 
arises as to what extent the nature of the punishment can be 
changed by commutation. A very important limitation is that  
the commuted form of the sentence must be not more severe than 
the existing sentence.'" That requirement is likely to be difficult 
of application, for while it has been decided that confinement is 
less severe than death, and a reprimand is less severe than a 
punitive discharge,"e there are many other kinds of sentences 
the relative swerity of which will be definitively determined 
only by a series of judicial decisions. 

B. REHEARINGS 

When a rehearing is ordered as to  sentence only, it may not 
be held before a special court-martial if the original trial was 
by general court-martial,"e although a rehearing as to both find- 
ings and sentence may be held before a special court even thaugh 
the original trial was before a general court."' 

1'1 11 USChlA 3 i2 .  29 CMR 168 110601. 
11* United State8 v. Goodein, 5 USCMA 647, 18 CMR 271 (1955) i United 

113 United States V. Plummer. 12 USCMA 18. 30 CMR 18 110601. 
States Y. Freeman, 4 USCMA 16, 1: CMR 76 (1954). 

~~ ~ ~~~~ ~ 

144 Par. 83a. M C L ,  1911; United States Y .  Russo, si~pra note 141: United 

141 United States V. Kelley, 5 USCMA 250, 17 CMR 259 (1954).  
148 United Staten V. Martinez, 11 USCMA 224, 29 CMR 40 (1960) 
147 United States Y. Cox, 12 USCPA 168, 30 C P R  168 (1961). This C B B ~  

was decided after the end of the BYIY~Y period. 
260 *oo 4 J l l B  
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VIII. SENTENCE AND PUNISHMENT 

A. INSTRUCTIONS ON MAXIMUM PUNISHMENT 

The maximum sentence which may be adjudged on any re- 
hearing is limited to the lowest quantum of punishment approved 
by a convening authority, board of review, or other authorized 
reviewing body prior ta the second trial, unless the sentence re- 
duction is expressly and solely predicated on an erroneous con- 
clusion of law.1ds In United States v. JoneslAB the Court held that 
the law officer erred by instructing, a t  a rehearing on sentence 
only, as  to the maximum punishment authorized for the offense 
under paragraph 127c of the Manual despite the fact that  the 
convening authority had previously approved only a reduced 
sentence. The law officer should have instructed the court only 
as  to the "adjusted maximum sentence;" i.e., the sentence as  pre- 
viously approved by the convening authority became the maximum 
sentence imposabie upon the rehearing. In United States v. Esch- 
?nann16n the law officer erred by instructing, upon a rehearing 
on sentence only, both as  to maximum sentence authorized for 
the offense under paragraph 1270 and the sentence imposed by 
the original court-martial. The Court held that since the limita- 
tions of paragraph 127e were no longer relevant, the rehearing 
should not have been informed of them. In  United States V. 

GreenzK1 the Court ruled that the president of the special court. 
martial erred by instructing the Court on the maximum sentence 
authorized for the offense under paragraph 12lc, which punish- 
ment was in excess of the statutoly limitations on the sentences 
of special courts-martial. 

The rule, therefore, would seem to be that  the court-martial 
should be instructed only as to the maxinmm sentence which that 
particular court-martial mey adjudge. 

B. EXECUTION OF PUNITIVE DISCHARGE 
PURSUANT TO REQUEST OF ACCUSED PRIOR TO 

EXPIRATION OF PERIOD FOR PETITION FOR REVIEW 

In United States v. D o h e r t p  the Court held that an accused 
had a right to have his conviction reviewed bv the Court of Mili- 

261 ADO 41208 
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tary Appeals under the provisions of Article 67(b)(3) of the 
Uniform Code even though he had requested that final action 
be taken in his case and, pursuant to this requeat, he had been 
dishonorably discharged from the service. In  United States v. 
Green168 the Court, faced with a situation similar to the Doherty 
case, held that the accused's right to have his conviction reviewed 
by the Court of Military Appeals may or may not be exercised 
as the accused sees fit. A request for final action"' does not pre- 
clude the accused from petitioning the Court within the statutory 
period even though he may have been separated from the service 
in the interim. 

The characterization of a discharge so executed remains an 
unsettled issue. From a reading of the Green, Doherty, and re- 
lated cases, as well as pertinent opinions of The Judge Advocate 
General, the fallowing propositions concerning the state of the 
law pertaining to the characterization of such discharges are 
advanced : 

(1) Where the accused is sentenced to a punitive discharge, 
and prior to completion of appellate review he requests the execu- 
tion of his discharge, if he does not petition the Court, the puni- 
tive characterization of his discharge becomes final and conclu- 
sive as of the date ordered executed; 

(2)  Where the accused decides to petition the Court, and 
the petition is granted, the characterization of the discharge as 
punitive is, during the pendency of the appeal, of no legal effect. 
If this appeal fails and the sentence is affirmed, the previous execu- 
tion of the punitive discharge is finalized, and the effective date 
of the punitive discharge is the date the discharge was Arst 
ordered executed ;IE6 and 

(3) Where the accused's petition results in a voiding of the 
previously ordered punitive discharge, the accused may be re- 
stored to duty. 

Three interesting possibilities are suggested in this last sen- 
tence, Suppose the service concerned dws  not desire t o  restore 
the man to active duty. If the individual does not desire to be 

163 10 USCMA 661,28 ChIR 127 (1868). 
16, Par. 100~. MCM, 1851, ( A m y  Supp. 1869). 
166 The BReetiVe date of the punitiw discharge in such B esse is not abro. 

lutely clear. Chief Judge Quinn and Judge Lstimer indicate in Gvsm. .upra, 
that they would agree with this statement. Judge Fergvson however would 
require revocation of the p r ~ v i o ~ s l y  ordered discharge, with'a new eieeution 
required subsequent to the Court's decision s 5 m i n g  the aentenee. The authors 
believe that if an aecumd, utilizing the theory advanced by Judge Fergvaon 
attempted to recover pay and allowances accrued during the interim of hi: 
PPPeal to USCMA, he would meet with little m e ~ e i e  before the Comptroller 
General OP the Court a i  Claims. 
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restored to active duty, the problem is simplified. The Judge 
Advocate General has ruled that where a member accepts such a 
void discharge 8s a termination of his military status,lC6 and the 
Army acquiesces in the discharge by affirmative action or by in- 
activity for a substantial period,'s' a constructive discharge is 
effected. The type discharge issued, however, must be an adminis- 
trative tgpe discharge, the charaeterization of which is to be de- 
termined by the nature of the individual's service.16' 

Suppose, on the other hand, the individual concerned desires 
to be restored to active duty. May he compel the service concerned 
to restore him t o  active service? The Secretary of the Army has 
plenary power under the Act of 4 June 19201BB summarily to order 
the discharge o f  a member of the Army prior to the normal ex- 
piration of his term of service and irrespective of the desire of 
such member to remain in the military service. The type of dis- 
charge to be issued, however, must be an administrative type 
discharge, the characterization of which is to  be determined by 
the nature of the individual's service. 

Finally, suppose the Army desires to restore the individual t o  
duty, but the individual refuses to return, contending his void 
discharge releases him from his obligation to the service. I t  is 
believed the individual may be compelled to fulfill his service 
obligation. While the Secretary may void the service contract at 
any time, the individual, himself, does not have this power.1" 

C. ALT'OMATIC REDUCTIONS AND THE 
SIMPSON TYPE CASE 

In United States v. Sirnps~n,~~' decided 20 February 1969, the 
Court of Military Appeals held that the automatic reduction pro- 
visions of paragraph 126e of the Manual were judicial in purpose 
and effed and, therefore, they operated improperly to increase 
the severity of the sentence adjudged by a court-martial. Thus, a 
sentence to confinement no longer automatically reduced an ac- 
cused to the lowest enlisted grade. 

~ M J A G A  i9571z5s8, i s  M~~ IET; id. 1 0 5 s i i 6 ~ i  an J S ~  195s; id. 18591 

laiJAGA 194816619, 14 Oet 1948 (10 montha' inaetivitp m a  aumcient 

1 6 8  JAGA 196914124. m p a  note 156. 
168 41 Stat. 800,88 amended, 10 U.S.C. 8 1580 (19531. 
I6OJAGA 186812S61.80 Mar 1953; id 195112891.4 Apr 1967. 
161 10 USCMA 229.27 CMR 303 (19591. 

4124. date un*nown. 

nesuieseenee). 
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Six months thereafter the Comptroller General disagreed with 

the Simmon holding and expressed the opinion that an enlisted 
person sentenced to confinement was automatically reduced to 
the lowest pay grade on an administratixw basis.162 He referred 
to a case then pending before the Court of Claims, which involved 
a former master sergeant who was seeking the difference between 
the pay and allowances of a master serzeant and that of an air- 
man basic, the grade to which he had been reduced pursuant to 
paragraph 12Ge. The Comptroller General directed that pending 
a decision in that case, the service personnel concerned would be 
paid a t  the lowest enlisted grade. 

Thereupon, the Court of Claims, in the Johnson case,"8 ex- 
pressed the opinion that paragraph 1% of the Manual is adminis- 
trative in nature and entirely valid. The Court stated that the 
cited paragraph indicates a deciaion by the President that those 
servicemen who are sentenced to a dishonorable or bad conduct 
discharge and confinement or hard labor shall be automatically 
reduced to the lowest enlisted grade. 

In an effort to remedy the confiict of authorities and advise the 
various commands how to proceed in this area the Department 
of the Army, on 8 April 1960, issued Circular No. 624-8 which 
directed, in effect, that pending resolution of the current conflict 
in this area, service personnel receiving Simpson type sentences 
would be reduced to the lowest enlisted grade, citing the Camp 
troller General's opinion and paragraph lZ6e as authority for 
the reduction. Unfortunately, the Circular was so worded as  
to obscure its true purpose. Many commands felt this Circular 
was merely a flagging-type directive 80 that once the conflict was 
resolved the personnel concerned could be readily identified. The 
true purpose of the Circular, however, w a s  to establish a Depart- 
ment of the Army policy that enlisted personnel receiving Simpson 
type sentences would be reduced to the lowest enlisted grade.16' 

In the meantime Congress enacted legislation to restore to the 
mili tav the powers previously exercised under paragraph 126e. 
On 12 July 1960, Public Law 8G-G331s5 was signed by the Presi- 
dent. The bill added a new article, Article 58(a) ,  which provided, 
in pertinent part, that: 

5 58s. Art. 58a. Sentences: reduction in enliited grade upon ~ p p r o v d  
(a )  Unless othennre provided in regulations t o  be prescribed by the 

Secretary concerned. a court-martial ientenee of an enliited member in 

181 PL. Camp. Gen. B-139888, 18 Aug 1959. 
1 6 8  Johnson V. United States, 280 F.2d 816 (Ct. C1.1960). 
l e 4  That this OBQ the pvrpare of DA Cir. 624.8, 13 Apr 1960, was clarified 

16674 Stat. 468 (1860). 
by DI Cir. 624-24. 2 Aug 1960. 
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pay grade above E-1, as approved by the convening authority, that 
includes- 

(1) a dishonorable or bad conduct discharge: 
( 2 )  eonfmement: or 
( 3 )  hard labor withovt confinement; reducer that member to pay 

grade E-1, effective on the date of that ~ppro~a .1 .  

A summary of the opinions prepared by The Judge Advoeate 
General pertaining to this and related problems follows: 

(1) Reductions made pursuant to Article 58(a) are adminis- 
trative as  opposed to penal. Therefore, the limitations of the e x  
gmt facto clause'B8 and holding af United States v. Simpson167 are 
not applicable. The provisions of Article 58(a) apply to offenses 
committed and courts-martial sentences adjudged both prior to 
and after 12 July 1960 provided the convening authority's ap- 
proving action occurs on or after 12 July 1960;'fls 

(2)  A suspension by the convening authority of that  portion 
of a court-martial sentence requiring automatic reduction pur- 
suant to Article 58(a) is ineffective to prevent the automatic 
reduction;"' 

( 3 )  Where a court-martial sentence provides for an inter- 
mediate reduction and confinement or hard labor without con- 
finement, the court-martial sentence is legal and consistent170 
and the convening authority may legally approve such a sentence. 
In such cases, pursuant to Article 58(a), the accused, neverthe- 
less, is reduced administratively to the lowest enlisted grade effec- 
tive on the date of the convening authority's action;"' and 

(4) I t  is not prejudicial error for the law officer not to give 
sua sponte instructions on the effect of the Comptroller General's 
decision in this a r e a . 1 ~ ~  I t  is submitted that there is, therefore, 
no requirement that  the law officer instruct on the effect of Article 
s s ( a ) ,  which is administrative to the same extent as the Comp- 
troller General's decision and should not be injected into court. 
martial proceedings.178 Law officers and presidents of special 
courts-martial should, however, include reduction in grade in 

1 6 1  U.S. Conit. art. I, 8 8. 
167 Supra note 161. 

168 JAGS 185315877, I Aug 1853; JAGJ 1858!2113, a u p n  note 168. 
110 Contra, United States V. Flood, 2 USCMA 114, 6 CMR 114 (1852); 

857430, Rwsra. 7 CMR 323 (1853).  
L71 JAGJ 1960l8644, 6 Sep 1860; see United States V. Armbruster 

USCMA 586, 29 CMR 412 (1860) (Judge Latimer's opinion); bat of. 
404865. Goodman. 14 Dee BO. 

CM 

, 11 CM 

l i p  United States Y. Armbruster, 8znm note 171. 
111 Ibid. 
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their instructions as to the maximum permissible sentence and 
instruct that each kind of punishment is separate, and not inclu- 
sive by implication or otherwise in any other type of punishment. 

One other related problem was presented to the Court in the 
A n n b m t e r  case. The accused, an airman first class,l74 was sen- 
tenced to be confined a t  hard labor for one month, to be reduced 
one grade to airman second class, and to forfeit two-thirds pay 
per month for six months."s The convening authority modified 
the sentence by converting the forfeitures to a specific amount, 
ninety-four dollars per month for six months. The accused's basic 
pay as an airman second class would be one hundred forty-one 
dollars. The convening authority, therefore, based the two-thirds 
forfeiture per month on this basic pay rate. The accused, how- 
ever, by virtue of the Comptroller General's opinion,"' would 
be paid as  a basic airman (E-1), with a basic pay rate of one 
hundred and five dollars per month. The approved forfeiture was, 
therefore, in excess of two-thirds of the accused's actual pay. The 
Judge Advocate General of the Air Force certified this problem 
to the Court in A n n b m t e r :  

(d) Did the convening authority err in converting the forfeitures 
adjudged ~n fraetiond terms to an amount pemissibie foI the grade tc 
which the aceused was expressly reduced, but ~xeeSsive far the amount d 

credited in view of the Comptroller Genersl's Decision No. 
B-139 988: 

The Court's disposition of the A n n b m t e r  case did not require 
them to answer this question. Nevertheless, Judge Latimer in- 
dicated in his opinion that he would rule that the convening 
authority did not err by approving such a forfeiture. 

The Court has held that administrative considerations, such 
as  the Comptroller General's decision,17' or administrative rulings 
by an agency or officer of the Government relating to the powers 
of a court-martial, have no place in court-martial proceedings, 
which proeeedings are judicial in nature.1'8 The convening au- 
thority may legally approve forfeitures which are permissible 
for the grade to which the accused was expressly reduced because 
such an action is judicial in nature, and the Court has indicated 
that it will not pemit administrative rulings to be injected into 

266 



SURVEY OF MILITARY JUSTICE 
judicial proceedings so as to read inconsistencies into a sentence 
that ia otherwise legally permi8sible for a court-martial to adjudge. 

However, it is suggested that finance and accounting officers 
are obligated in such circumstances to collect only two-thirds of 
the amount of pay actually credited to an accused by virtue of 
the Comptroller General's decision.17' This determination reflects 
an administrative ruling made by the Chief of Finance, which 
determination is not a part of any court-martial judicial proceed- 
ings. 





COMfi?EiYTS 

INTERROGATIOR OF SUSPECTS BY “SECRET” IKVES. 
TIGATION.* The impact of the recent case of United States v. 
Souder’ upon the detection and investigation of crime within 
the Armed Forces fa r  exceeds that indicated by its highly un- 
usual facts. Therein, all members of the Court of Military Appeals 
agreed that the mere fact that  a military person is to all outward 
appearances a civilian acting entirely as such, does not relieve 
him of the necessity of complying with Article 31b, Uniform Code 
of Military Justice/ before he interrogates one whom he suapects 
of having committed a criminal offense. The unanimous affirma- 
tion of this principle casts serious doubt upon the present validity 
of the prior opinion of a majority of the Court in United States v. 
Gibsaa that an undercover agent whose investigative purpose is 
unknown to the suspect with whom he is dealing is not bound by 
Article 31b. 

In order to put the S o d c r  case in proper perspective it is neces- 
sary to consider the development by the Court of Military Appeals 
of certain principles concerning the classes of individuals who 
are bound by Article 31b.‘ 

The Article by its terms requires all persons “subject to” the 
Uniform Code of Military Justice to advise a suspect of his right 
to remain completely silent before interrogating him. In order 
to effectuate the intent of Congress in enacting the statute, a 
similar requirement is imposed upon any individual not subject 
to the Code who is acting 8s an agent of the military authorities 
for the purpose of criminal in\wstipation.’ To hold otherwise 
would be to allow militaly investigators to  “evade by subterfuge 
the duty imposed by this Article.”6 

However, the duty to give an Article 31b warning does not 
bind every individual subject to the Code who interrogates a 

” The opinions and c m c l u ~ i m b  presented herein are those af the avthor and 
do not necenianly represent the ~ i e w  of The Judge Advocate General’s Sehaal 
nor any other governmental agency. 

111  USCIIA 68. 28 CMR 283 (1868). 
210 U.S.C. 5 831(b) (1858).  
9 3 USCYA 746, 14 CIIR 164 (1854). 
1 See Ilaguire, The Warning Repuiremsnt of Artwla s l ( b ) :  Who Must D o  

What To Wham and Whan?, Mil. L. Rev.. September, 1968, p.  1, for an ansly- 
si8 of this provmon. 

I United States Y .  Holder, 10 USCMA 448,28 CMR 14 (1858). 
6 United States V. Grisham, 4 USOMA 684,686,lS CMR 268,270 (1954). 
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suspect. Over the course of the years, the Court of Military Ap- 
p a l s  has developed the additional requirement that  the inter- 
rogator must be acting in furtherance of an official investigation 
into a suspected crime before !he duty to warn comes into play. I t  
has achieved this result by looking t o  the purpose of the statute 
tu eliminate any belief on the part of a suspect that he has B mili- 
tary duty to cooperate in a criminal investigation of himself, as  
well as the posaible coercion, which may be inherent in the inter- 
rogation of a subordinate by his military superior. It is obvious 
that neither of these factors exist when the questioner clearly 
is acting in a purely personal capacity, as, for example, when 
the victim of a barracks larceny seeks to recover his money from 
the suspected thief,' and in such situations Article 31b does not 

When the interrogation is being conducted by an individual 
who, although acting in an official capacity, is not seeking evi- 
dence or information for investigative purposes but rather is 
merely discharging an official duty unrelated to criminal investi- 
gation, there is no duty to give an Article 31b warning. In this 
situation, the Court finds that to impose the literal requirements 
of Article 31b would greatly inhibit the necessary administra- 
tion of the Armed Forces and, therefore, will not impose the 
warning requirement upon non-investigative officials seeking 
information which is reasonably neeessary to the discharge of 
their official duiies. Thus, a medical officer who questions a pa- 
tient in order to  confirm his suspicion that the latter is a drug 
addict but does so for the purpse  of acquiring information for 
treatment purposes need not first advise the patient of his Article 
31 rights.Q Although Congress did not intend that doetors "be 
allowed to ferret out facts fa r  prosecution purposes in true detec- 
tive style," i t  "must have intended to pennit them to continue 
to function as doctors and if that  is their primary purpase in the 
acquisition of medical data, then they should be unhampered in 
their senrch for the truth."Io Similarly, an officer having super. 
visory responsibility far certain funds could question the custo- 
dian, in confinement under charges of having embezzled from 
one fund, concerning the records of another fund without giving 
him any preliminary warning. The interrogation "was not only 
consistent with !he duties imposed upon the parties, but i t  was 
required by their relationship to the fund" and the omcer was 

i Cnited States V. Trojanaweki, 5 USCMA 305,17 CMR 305 (1954).  
8 United States V. Dandaneau, 5 USCMA 462, 18 CMR 86 (1065):  United 

B United States 7. Baker, 11 USCMA 313.29 CMR 129 (1860) 
10 Id. at 317, 29 CMR at 133. 

apply.8 

States Y. Armstrong, 4 USCMA 243,15 CMR 248 (1954).  
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not "seeking to obtain incriminating evidence against the ac- 
cused."1' 

The warning requirement, then, is binding upon those indi- 
viduals who are conducting interrogations in furtherance of an 
official investigation into a known or suspected crime in pursuit 
of information or evidence to be used for investigative or prose- 
cution purposes. How does this principle apply in the case of an 
official investigator who has assumed some other "unofficial" 
guise for the purpose of investigation? Does the fact that  his 
official status is entirely unknown to the suspect, who may believe 
that he is dealing with but a fellow criminal, permit an exception 
to be made to the general rule? If not, then investigative under- 
cover agents may not interrogate suspects without possibly com- 
mitting violations of Article 98, UCMJ,I* which makes it a crimi- 
nal offense "knowingly and intentionally" to fail to comply with 
any provision of the Code. Furthermore evidence of any state- 
ments made by the unwarned suspect to the agent would be in- 
admissible at  the suspct 's  trial." 

This problem was first presented to the Court in United States 
v. Gibson.1' In that case, the authorities selsted a prisoner whom 
they had correctly assessed as being a potential informer and 
assigned him as  the accused's cell mate after giving him instruo 
tions to report to them any information which he might Becure 
about the accused. The informant asked the accused what "he 
was in for" and obtained an incriminating reply which was used 
as prosecution evidence at the accused's subsequent trial. All 
members of the Court agreed that the informant had no duty to 
warn. Chief Judge Quinn, in an opinion in which the late Judge 
Brosman concurred, held that informers, because of their neces- 
sary method of operation, are not bound by Article 31b. on the 
theory that to hold otherwise would make it impossible to use 
either informers or undercover agents a8 a means of criminal in- 
vestigation, a result surely not contemplated by Congress. The 
majority believed that "Judicial discretion indicates a necessi& 
for denying its [Article 31bl application to a situation not con. 
sidered by its framers, and wholly unrelated to the reasons for 

11 United States V. Haakins, 11 USCMA 365, 358, 28 CMR 181,185 (1860). 
11 10 U.S.C. 5 888 (1858). 
18 UCMJ, art, 31d, 10 U.S.C. B S3ld ( 1 8 3 8 ) .  Eddenee diaeovered 88 B re_ 

ault of such statements might 81% be inadmiaaibie. See United States Y .  
Haynes, 9 USCMA 782, 27 CMR 60 (18581, where Judge Fergvaon expresses 
the view that an inadmissible statement c m  ''taint" subsequently diaeovered 
evidence. Judge Latimer disagree with this principle and Chief Judge Quinn 
exprorises ne opinion. 

14 a USCMA ~ 1 4  C Y R  164 (18.54). 
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its creation."'5 Judge Latimer, in a separate opinion, also found 
Article 31b inapplicable but solely because of the failure of the 
evidence to show that the informant WBS acting as an agent of 
the investigators and had been instructed to interrogate the ac- 
cused. However, he disagreed with the principle announced by 
the majority, saying: 

I would, however, suggest tha t  B rule which grants an informer the  
right t o  Vmlate a r t i tu te  which controls other memhers of the armed 
serwces 1s 30 repugnant to the ominhry emtepte of common senre tha t  
it ought to  be strveh down and never revived. IThIle I nerther commend 
nor condemn the use of undercarer agents, I see no reason to place them 
in an exalted podtion. Their conduct should, at  least, be governed by 
principles controlling atheri  and. beeawe they can deceitfully eoneea1 
their  identity by change8 in apparel, should not be goad cause to exempt 
them from complying 31th the law. Perhaps the principal misconception 
m the Court's opinion is tha t  if >be interpret  the provisiun~ of the Manual 
to include undercover mgenti, we thereby preclude them use by the Govern. 
menr. Of coarse, rhar 13 not trus. T l e  merely prevent them from obtammng 
evidence hi. mterrogatmn. From my limited experience with their  opera. 
tion$, I believe they can be used effectively if they listen, obasn-e, and 
report. It 15 only when they seek t o  obtain a eonfeaaian or admission by 
p e r t m n m g  sn accused tha t  they run afoul of the provisioni of Artieis 
31. . . . I belieie tha t  had memberi of Congress interded to free them from 
rhe rertrietionr of Irt:cle 31, the Code w u l d  hare  80 stated. Congres4 
did not see fit to gran t  them ~pecla l  privileges and I am unwilling t o  warp 
the pro i -mim~ of rth Code far their  benefit. Neeerslty may actuate 
Congresa in legislating far their  use, but i t  should not influence us to 
rewrite a btawte.16 

This issue then lay dormant for Some five years until the Court 
granted review in the case of United States v. Souder,1? for the 
purpose of passing upon the admissibility of a statement of the 
accused made under the following circumstances. Two accor- 
d ims  were s:olen from a sailor. The naval investigators furn- 
ished all music stares and pair-" shops in the town adjoining the 
base with a description of the stolen property and requested that 
they be informed if the aceordians turned up. Through one of 
these coincidences that so frequently do make truth stranger 
than fiction, the accused selected, out  of all the music shops in 
town, one which happened to be awned by a reserve lieutenant 
( h . 1  on active duty and also selected a time when the owner 
himself happened t o  be working in his store. Needless to say, 
when the accused entered the stare with the stolen accordians 
snd offered to sell them, he was completely unaware that he was 
dealing with a naval officer. The proprietor recognized the ac- 

I: id. st 712. 14 C M R  a t  170. 
l a  I d .  a t  7 3 7  14 CMR a t  176. 
l i  11 USCMA SO, 28 C X R  283 (1059) 
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cordians as the ones described in the report which had been sent 
to his shop by the naval authorities and before notifying the au- 
thorities questioned the accused far the admitted purpose of get- 
ting him to make a falae and incriminating claim of ownership 
of the property. The interrogation was not, of course, prefacej 
by an Article 31 warning. 

In three separate opinions, all members of the Court agreed 
that the offleer-proprietor had violated Article Slb despite the 
fact that  his naval status was not known to the accused. Judge 
Ferguson finds that a warning was required because the proprietor 
“was a ‘person subject to  this chapter interrogating an individual 
whom he suspected of an offense’ . . . [who] conversed with the 
accused and his companion for the express purpose of obtaining 
incriminating admissions from them.”’B Chief Judge Quinn dis- 
agrees with Judge Ferguson’s implication that the naval status 
of the proprietor is “the whole of the matter” but would hold 
that the status of the interrogator together with his purpose in 
questioning the accused brought Article 31b into play.LB Judge 
Latimer agrees with the Chief Judge that the crucial factor is 
that  the interrogator was in fact acting in an official investiga- 
tive capacity and not merely as a music shop proprietor, saying: 

, , , [T]he testimony con~inees me that his aetivitiea were d e i y  in aid of 
the investigation. He was not aeting 8 9  a ‘fence’ and oarryinF on a 
business tramaction with the accused for the pnrpone of purehasing the 
m i e n  gwds. He knew an offense had been committed, and he w88 d e i y  
concerned with delaying tactics , , . vntii such time 8s he eauid notify the 
appropriate naval criminal investigator. Hie questions sought infoma- 
tion to establish either joint OF separate possession Of the stden g o d s ,  
and his purpose . , , ’hap to obtain evidence ivhich * o d d  aid m Convicting 
the accused. The officer had no personal intereat in the goods which he 
9-85 trying to protect, he WBP not t he  rietim of the offense, and he was not 
seeking t o  get the detaia of a crime which was in the proCe19 of being 
committed. From the time he commenced playing in the drama until  he 
ceased being a member of the cart, he WBQ a naval officer Beting upon a 
request of n&i.d authmitien to aid in Solving B crime nhieh was fuiiy 
completed before h.r interimtion. , , , The argument that thia officer was 
in the same category as other operators of music stores and, therefore, 
his acta were those of a civilian not subject to military law must fail 
unless it is established that he acted independently of his S e w i c e  obliga- 
timP.20 

The application of the opinions expressed in the Souder c a w  
to  any interrogation of a suspect by an official investigator acting 
as an undercover agent appears clear. There can be no doubt that  

1 8  I d .  a t  61, 28 CMR at 286. 
1) Ibid. 
8 0 l d .  at 63, 28 C M R  at 287. 
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such an agent would be bound by the provisions of Article S lb  
in like manner as the ostenaible civilian in United States v. S d e r .  
Whether or not an informer such as was used in the Gibson case 
violates Article 31 would depend upon his status 88 an official 
investigator. Close scrutiny of all the facts mould be required to 
determine whether he had been instructed, explicitly or implicitly, 
to obtain information about a suspected offenae or offender, in 
which case Article 31 clearly would apply, or whether he had been 
told no more than that the authorities would be interested in any 
information he might secure about crime in general,l in which 
case it m<ght not apply. 

I t  would of course be completely incompatible with the very 
essence of the status of an undercover agent or informer to give 
an Article 31 warning. He could not do so and remain “under- 
cover” or expect to continue as  an informer. However, this does 
not mean that these standard investigative techniques may not 
be wed. To quote Judge Latimer, “We merely prevent them from 
obtaining evidence by interrogation.” They may still “listen, 
observe and report.”Ps 

Robert F. Mamire. 

~~ 

21  This latter interpretation was the one reached by Judge Latimer on the 
facts in the Gihaon case, mwa. 

11 United States V. Gibson, 2 USCMA 746, 717, 14 CMR 164, 176 (1954).  
*Lieutenant Colonel, JAGC, U. S. Army; Chief, Military Justice Division, 

The Judge Advocate Gensral’a School; member of the Pennsylvania State 
Bsr:  LL.B., University of Pennsylvania Law School. 
214 AGO ,120B 



LIMITATIONS ON POWER OF THE CONVENING AU- 
THORITY TO TYITHDRAW CHARGES.* Charges were pre- 
ferred against a Navy airman far a 79day AWOL. Together with 
ten other accused charged with different offenses, he attended the 
convening of a special court-martial, which was to hear all 11 
cases. He was then excused to await his turn for pre-arraignment 
proceedings and trial. Four days later he was arraigned before 

different special court-martial, appointed the day before. The 
defense counsel thereupon moved to dismiss the charge, on h e  
grounds that the case had been ordered withdrawn from the 
original court-martial because of the lenient sentences adjudged 
in the preceding seven trials. After the mation was denied 
Williams pleaded guilty and received a maximum sentence, the 
new court-martial having considered his three previous convic- 
tions. 

The Court of Military Appeais granted review on the question 
of “whether withdrawal of the case.  . . from the original court- 
martial and reassignment to the present court-martial prejudiced 
the accused.” With Judge Latimer dissenting, the Court held 
that the accused wa8 prejudiced on the sentence proceedings.' 
Subparagraph 56h,  Manual for Court-Martial, United States, 1951, 
provides in part, that  “a specification will not be withdrawn ar- 
bitrarily or unfairly to the accused in any case.” This provision 
of the Manual was intended to apply to withdrawal of charges 
before arraignment, as well as after. The Government was not 
entitled to seek a more favorable forum “Accordingly, and in view 
of paragraph 56h . . . we hold that once a Court-martial has been 
convened to t r y , ,  , charges, they may not be withdrawn . , . with- 
out good cause.”1 

Since this is the Court of Military Appeals’ first opinion re- 
stricting the convening authority’s power to withdraw charges 
before arraignment, understanding of its significance requires 
knowledge of the Court‘s previous interpretation of the Manual 
rules reiating to both the withdrawal of charges and the conven- 
ing authority’s power to vary the composition of courts-martial. 

Pertinent provisions of the Manual make clear the purported 
circumstances under which chargee may be withdrawn from a 

* The opinions and eonclusionr presented herein are those of the author and 
do not necessarily represent the ~ i e w s  of The Judge Advocate Genersl’a School 
nor any other governmental agency. 

1 United Staten V. Willinrn~, 11 USClIA 4C8, 28 CMR 276 (1G60), 
2 Id .  at  462, 28 CMR at 278.  
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court-martial. Only the convening authority may withdraw a 
CBBe from trial.8 Subparagraph 66b of the Manual implies that  if 
he withdraws the case before arraignment, the convening author- 
ity need not justify his action.' This interpretation is consonant 
with the Manual's concept of the convening authority's broad 
appointive powers set forth in paragraph 31, where the conven- 
ing authority is authorized to make changes in the composition 
of the court-martial before arraignment,E and even after arraign- 
ment, for "good cause."e Even more pertinently, it is provided 
th$t: "Any unarraigned case which is pending before the old 
court may be withdrawn from it and referred to the new court."' 
Arraignment-unlike civilian procedure-follows the swearing 
(or "convening") of the court personnel, and challenging proce- 
dures, in that  otder. It consists solely of the formality of (1) 
distributing the charges to the court members, (2)  reading them 
to the accused, and ( 3 )  calling upon the latter to plead, the plea 
itself not being part  of the arraignment! Only after arraignment 
and the receipt of evidence on the general issue may the accused 
avail himself, before the new court, of the defense of former 
jeopardy,' if the charges were withdraw, for any but the most 
urgent reasons af "military necessity" or beonuse of "manifest 
neeessity in the interest of justice."'O 

Thus, the "arraignment" is the point where the Manual first 
limits the discretion of the convening authority in varying the 
composition of the court-martial. Before this event, therefore, 
without limitation he could vary the composition of the court- 
martial to militate against the accused's right to a fair  trial. For 
instance, before arraignment the convening authority could appoint 
all new members in place of those whose answers on voir dire 

3 Subpar. 560 VCM 1851' see also subpar. l l 2 b  MCM 1851. 
1 "when a s&ific&m i i w i t h d r a m  &me I& been taken on the  

isms of guilt OT innoeence, the reason8 therefore s h o d d  be stated in the record 
of trial." (Emphasis  supplied.) Subpar. 56).  M C M ,  1851; see also APP. 3% 
M C M ,  1951, to the same effeet. 
I Subpar .  a7a MCM 1951. Thia includes the  authority to change the en- 

t ire compositioi of th; eaurt. In suoh a case no logiesl distinction can be 
made between the process of "amending" the emposi t ion of the entire orisi- 
nal court and the device of r i ferr ing it to another one. 

a s u b p a r .  37b. MCM, 1951. Sea also subpar. 38% MCM, 1951: "The law 
omeer shovld not be changed during the progress of 8. tr ial  except fo r  B goad 
reaaon." "Good reason" has been interpreted to mean the "good esu~e' '  re- 
quired for  the relief of members of P murt.maTtid af ter  arraignment .  See 
United States  V. Bopsen, 11 USCMA 331,29 CMR 147 (1960). 

7 Subpar. 37r ( l ) ,  MCM, 1951. 
8 Subpar. 650,  MCM, 1951. 
9 United StaCsY. Wells, 9 USCMA 509,2S CMR 289 (1958). 
10 Subpars. 56L. 63d. MCY. 1951. 
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indicated too much sympathy for the amused, a procedure not 
unlike that employed in the principal case;ll he could add a new 
member, after the accused had exercked his sole peremptory 
challenge.12 

In  poat-arraignment procedures affecting the composition of 
the court-martial, the Court has not hesitated to plug up such 
chinks in the armor against attempted unlawful command in- 
fluence; it has done so on a permanent, rather than on a case-by- 
case basis. Thus, the Court has required the convening authority 
in all cases to justify his relief of a member during the trial, even 
though the Manual purports to make the convening authority's 
decision of what is good cause for the relief a non-reviewable one." 
The Court has required a showing of "good cause" to be made far 
the post-arraignment addition of a member," despite any express 
Code restriction and in view of the merely precatory wording of 
the Manual." These decisions affect Manual rules made by the 
President pursuant to a Congressional delegation of authority; 
this same delegation, however, contains the proviso that the 
President's rules should not "be contrary to or  inconsistent with 
the Code."" Article 37 of the Code prohibits the convening 
authority from influencing the action of a court-martial by an 
"unauthorized means." The legislative history of the Code re- 
veals the intent of Collgress to interpose this Article as a protec- 
tion against abuse of the broad appointive powers which i t  al- 
lowed the convening authority to retain solely for administrative 
convenience, rather than for disciplinary reasons.'" Apparently 
the Court believes that "unauthorized means'' cannot become "au- 
thorized" merely because they are set forth by the President in 
the Manual-at least when there is a reasonable possibility that  
the spirit of Article 37 could be violated thereby. 

I I  United States V. Williams, 8 u p z  note 1. The Court restricted the Govern- 
ment's remedy in such a ease to individual ehalienges of the m w l y  $)?"pa- 
thetic membars. 

12 The peremptory ehdlenge mnst be exemised before mmignment, and the 
aeeuaed IS not entitled t o  another m e  upon the addition of B new member. 
Subpars. 61d. 628. MCM, 1951: ACM S-8175, Graham, 14 CMR 645 (1954): 
see ACM 7703, Daetrllun, 14 CMR 637 (1964). 

18 Subpar. 3%. MCII, 1951. United Stater v. Grow, 3 USCMA 77, 11 CYR 
17 (1958); see United States V. Boyaen, mmnote  6. 

14 United States V. Whitely, 6 USCMA 786,19 CMR 82 (1965).  
LISubpar. 376, MCM, 1951i "Ordinarily he should not appoint additional 

members to B . . . court-martial after , . , arraignment , , , unle.8 the court 
i s  reduced be im a pmrum." 

16 UCMJ, art. 36. 
11 HsMing8 en H.R.  e198 Betare a Subcommittcs ai the Houae CommitUa 

0% AmedSwuioss, S h t  C o w ,  1st Seas. 1113-14 (1949). 
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I t  is not surprising, therefore, that the Court should adopt the 
same attitude toward the pre-arraignment procedures of the Man- 
ual as i t  has had towards the provisions affecting post-arraign- 
ment powers of the convening authority.18 That is why tha t  por- 
tion of the opinion of the principal ca8e demanding "good cause" 
for the post-convening withdrawal of charges should not be con- 
sidered as pure dictum. It is true that the question certified in 
Willtbm was only whether or not the accused had been preju. 
diced by referring the case to another court-martial. But "preju- 
dice" presupposes "error," which Judge Latimer's dissent found 
missing because of the express authority af subparagraph 37c(l) 
of the Manual. The majority, which did not even mention this 
provision, found their source of "error" elsewhere, in subpara- 
graph 56b.  At first blush i t  might appear that this authority was 
cited merely 8 s  a makeweight, prompted by the Court's concern 
that maybe subparagraph 37c(1) actually was consonant with the 
Codal power of the convening authority to vary the court person. 
ne1 before arraignment.lB If this Were so, then all the opinion 
would mean is that the convening authority may still withdraw 
charges, a t  will, before arraignment, and that the burden would 
be on the defense to establish an improper attempt to exert com- 
mand influence. On the other hand the Court may have used sub- 
paragraph 56b as an excuse to engraft a permanent qualification 
onto subparagraph 37c(l). The latter now seems the intendment 
of the majority, for i t  characterized the pre-arraignment with- 
drawal as "an unusual action." Also, shortly after its decision in 
Williams, the Court ruled that a convening authority may abuse 
his power under the Code, in handpicking a court-martial so as 
to raise a reasonable suspicion that he is trying to  control its 
prmesses, even though he has never communicated with its mem- 
bers.20 If the Court was not reluctant to review the convening 
authority's exercise of discretion in appointment of courts-martial, 
i t  is unlikely that i t  hesitated to do the same regarding his power 

18 For example, the Manna1 would allow the trial to proceed before arraign- 
ment, despite the unavtharized absence of B member. Subpar. 41d(3) ,  HCM, 
1961. The Court, haaeuer, interpreted rhia provision to require suepenlion 
of the proceedings where I t  appears the member - a i  imDmpe?iY excused, as 
diitinguished from being AWOL. United Statea V.  Allen, 5 USCPA 626, 
18 CDlF.260 119651. 

10 United States V. Hedges, 11 USChlA 642, 28 CMR 468 (1860) : "Obvi- 
ously that p m v i ~ ~ o n  [Article 25dl2) ,  U C I J ]  given discretian to the eonvening 
authority ID his ~ e l ~ e r i o n  af members, but 86 in every other field of the law 
that discretion is reviewable if abused." (Concurring opinion of Jvdge 
Latimer.) 
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to withdraw charges-an area not so clearly defined by an act of 
Congress. 

What, then, is "good cause" for the pre-arraignment with. 
drawal of charges? I t  is something less than the "urgent and 
unforeseen military necessity" which is required for the with- 
drawal after receipt of In Williarm the Court did men- 
tion some examples of "good cause," as cited in subparagraph 
66b: Use of one of joint accused a8 a witness; a substantial defect 
in the pleadinga.22 Such reasons are patently innocent, the with- 
drawal being granted usually at  the request of the accused. At 
the other end of the pole is the situation where, as  in the principal 
case, the spectre of unlawful command influence is raised. In be- 
tween is the area where a possibly improper motive of the con- 
vening authority may be neutralized by his dutv to withdraw 
charges. For example, suppose that just  before arraignment he 
wishes to refer newly discovered charges to trial. He has avail- 
able the alternatives of joining the new charges to the pending 
ones, or of withdrawing the pending charges and referring them 
with the new charges to another court-martial.es If he chooses 
to withdraw the chargee the convening authority might need 
justification, other than the Manual policy encouraging joinder 
of all known charges at  the lowest court able t o  give an appropri- 
ate sentence.2' Withdrawing a larceny charge from a special 
court-martial and joining it with a more serious charge of man- 
slaughter a t  B general court-martial is obviously required by the 
Manual policy. On the other hand, withdrawing almost half a 
hundred minor bad check chargee from a special court and re- 
ferring them, with just  a few more similar additional chargea, 
to a general court could call far a ehawinp of "good cause"-the 
additional charges not being sufficient cause in themselves. 

A somewhat similar situation occurred in Cnited States v. 
Welb,ll decided before Williams. There, the sentence as approved 

il Subpar. 6 6 )  YCII  1561. Kate that ~n 1Yilliams Judge Ferguion ex- 
pressly declined ;dwm,mt on the id idi ty  of that p o k m  of eubparagraph 
6 6 b  ginng The canrening authority power to declare a "mirtrial" because of 
irregularmea oeeurrmg at the trial. Compare rhis t o  Judge Brosman's 
opiman I" Unlred States v, Stnnger. 6 USCDlA 122, 17 C X R  122 (19643. 

21 See a130 subpar. 6 S b ( 3 ) ,  YCUI,  1961. 
18 A third e m r b e  of action-separate trial of the mew charges-1s not Con- 

sidered because the Dfanual requires joinder st  B Jingle trial of all known 
offenses. Subpars. 301. 33h. XCM, 1951; further, the Court of Military 
Appeals allows an accused in prerrisl eonfinemenr t o  i n m t  on a meed? trial. 
United States \., Brown, 10 CSCDIA 498, 28 ClrlR 81 (1955).  

2 1  See note 23, supra. 
2 1 9  USCZdA 609, 26 CMR 285 (1868). In Wells, the charges were with- 

drawn just after arraignment, but before the receipt of evidence on the issues. 
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by the board of review, amounted only to a bad conduct discharge, 
six months' conflnement and partial forfeitures.2' Significantly, 
the Court authorized a rehearing on the sentence or a board of 
review disapproval of the bad conduct discharge.P1 Here it would 
seem that the convening authority's duty to join known charges 
at a single trial did not quite justify the withdrawal of the original 
charges. 

Who a t  the trial level will determine if "good cause" is estab- 
lished? Since the convening authority's power t o  withdraw charges 
is absoIute,*s the law officer a t  the first trial can do more than 
assure that the record of trial reveals the complete atatus quo. 
He can also record the objections, if any, of the accused. Then 
at  the second trial the law officer has a complete record of the 
prior proceedings on which to base hia deeiaion to whatever re- 
lief is requested. If the delay between trials wa8 inordinately 
long, and was caused by the unauthorized withdrawal of charges, 
then B motion to dismiss might lie for lack of speedy trial. If it 
were short, but there was a atrong appearance of command in- 
fiuence, he might entertain a motion to continue the case pending 
a transfer of the case to another appointing author it^.!^ This 
should be the result in Williams, where the Court authorized a 
rehearing on the sentence (accused had pleaded guilty), but did 
not say where i t  should be held, In deciding the motion, the Court 
would require the prosecution to establish "good cause," rather 
than have the defense show the withdrawal was not for good 
cause, for the reason that such a procedure is "unusual" and 
aeeords with the requirement "that specifications not be with- 
drawn 'arbitrarily or unfairly . . . in any Case.' " 

Robert C. Kates' 

Recently the Court has held that after ~ r r ~ i g n m e n t  additional charges may 
not be referred to the ariglnai cmTt, o v m  the aeeured'r objection. United 
States V. Davin, 11 USCMA 407,28 CMR 273 i18601. 

21NCM 5ao3488, Wella. 18 March 1817 (Not reported). The Court a i  
Miiitary Appeals in i b  opinion did not bmte the approved sentence. 

a i  Ostensibly this action v a s  ordered because the members consulted the 
Manual during the sentencing proeedurcr, although the case VBB tried more 
than a year More the decision in United States v. Rinehart, 8 USCMA 402, 
24 CMR 212 i 1 8 6 7 ) .  

%I UCMJ, art. 44(4 i subpar. 56a. PChl,  1851. 
PO A motion for ehsnge in venue is authorized to avoid reeulrenee of unlaw- 

ful command influence. Cf. United States Y. Hedges, note 20 ~irpra. 
20 United Stater v. Williams, 11 USCMA 458, 462, 28 CMR 275, 278 (1860). 
*Lieutenant Colonel, JAGC, U. S. Army; Member of Fneulty, The Judge 

Advocate General's School, U. S. A m y ,  Charlotteaviile, Virginia; member af 
Diatrict of Columbia Bar; LL.B., 1852, Georgetown University. 
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COMMUNICATING THREATS - ITS RELATION TO EX- 
TORTION AKD PROVOKING SPEECHES AND GESTURES.* 
The Court of Military Appeals, in United States v. Frauer,’ has 
considered again the relationship between the offenses of com- 
municating threat8,P extortion,a and provoking speeches and 
gestures.‘ The existence of considerable overlap between these 
three offenses creates difficulty in administration. Clarification of 
their relative scope is therefore important. 

I. THE PROBLEM 

The confusion over the scope of the three offenses results in 
large part  from inadequacies in the draftsmanship of the Uniform 
Code of Military Justice. I t  would have been possible, far exam- 
pie, to hare limited the extortion article to threats made for the 
purpose of obtaining something of value, a crime against prop- 
erty, and then face, in a separate article, the issue of what other 
threats should be made punishable. The offense of provoking 
speeches or gestures would be left to deal with the relatively less 
serious situations of threats made in jest but which raise suffi- 
cient risk af provoking a breach of the peace to make them of 
official concern. This would have served to clarify the principle 
upon which each offense is based and thus make i t  easier to 
resolve such ambiguity as might continue to exist. This was not 
done, however, and as B consequence the Court has found it neces- 
sary to deal with some threats under Article 134 with the re- 
sult that  there is now unfortunate confusion as to the precise scope 
of each of the three offenses. 

Despite the fact that  careful draftsmanship can and should 
minimize the areas of overlap between offenses, i t  is obvious that 
the problem is one which exists, in greater or less degree, in all 
criminal c0des.b Reference to this waa made by Judge Latimer 
in the Frayer case : 

* T h e  opiniona and eoneivsiona pmnented herein are thoas of the author snd 
do not necessarily repreeent the views of The Judge Advoente General’a 
School nor any other g o v e m e n t a l  agency. 

111 USCMA 600,29 CMR 416 (1960). 
2 UCMJ, art. 134. 
8 UCMJ, art. 127. 

UCMJ, art. 117. 
6Thir is true in the mort recently revised State Criminal Code. See Wia. 

Stat. (1967) 939.66, pmvidina that when an set eonititutea L crime under 
mare than m e  statute, prosecution may be for m e  or all of such oRenaes but 
conviction$ are limited. See Wis. Stat. (1969) 938.66. 
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Them seems t o  be wine misapprehension about the power of Congress t o  
make an act a crime under tu0 or more punitire Artielea. There i i  no 

. . . . The Goiernment mag ehoare which punitive Article 

Where overlap exists, there is need for sensible exercise of 
the discretion thus given to  those who have responsibility for  ad. 
ministering the Code. The first essential is fo r  a clear under- 
standing of the present scope of each of the offenses involved. 

11. COMMUXICATING THREATS 

The threat ma? be made to the victim of the threat or to a 
third party.. The threat mny be of injury to  the perron, hid 
property or his reputa:ion.$ The Court has construed the term 
"injury" broadly, although it  has not as yet been called upon to 
deal with a threat of a very minor nature. In  the Frayer opinion 
judgment was reserved on the issue of whether a "threat to injure 

threats foretel:.lo 
So construed, the offense would be a farm of attempt and should 
require the purpose to carry out the threat. However, in United 

SOT. in the mmed farces 1 . a ~  I same tendency t o  s t i r  UP 
corf l ic t  and d-irupt w o d  oi ne as a threat t o  miure 

Sa construed, the offense is a form of disorderly conduct and i t  
should be immaterial whether there "a8 a purpose to carry out the 
threat. 

The declaration of the intent of the accused to do a wrondu l  
act is an element of the offense which must be proved by the pro- 
secution. Hoaerer,  proof of the declaration of intent is different 
from proof of the intent itself, which is not required to be proved. 
Thia was emphasized by the Chief Judge in United States V. 

Hurnphrus.la when he stated that: 

ph,.i.cnlly 1- 
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. , . [A] specific intent on the part of the accused is not itself zn element 
of the offenae.lB 

The threat need not be of immediate injury. I t  may be made 
subject to a Condition which there is no right to impoae14 or it may 
be a threat to cause injury in the future.>< A threat, subject to 
a condition which the person does have a right to impose would 
raise the issue of whether the threat was a reasonable exereise 
of a right to  use or threaten to  u8e force. Thus a threat to hit 
someone unless he returns property which he has stolen would 
be privileged if a reasonable exercise of the privilege to use force 
to recapture property which has been stolen. A threat of injury 
so fa r  in the future as  to cast doubt on whether i t  will ever be 
carried out would presumably bear on the issue of the defendant’s 
intention to carry out the threat. 

Since the maximum punishment for communicating threats 
is the same as that for extortion and greater than tha t  far pro- 
voking speeches or gestures, the communicating threats offense 
is adequate to deal with any threat of injury which is made with 
a purpose to carry i t  out. I t  is inadequate, however, to deal with 
a threat made without a purpose to carry i t  out. In these situa- 
tions, resort must be to either extortion or provoking speeches 
or gestures. 

111. EXTORTION 

The offense of extortion requires a purpose “to obtain any- 
thing of value or any acquittance, advantage, or immunity of 
any description.”1s But, there need not be an intention to car. 
ry out the threat. For example, a person m a y  threaten another 
with a purpose to obtain money under cireumstances in which it 
is doubtful whether he intended to  carry out the threat if not 
paid. This constitutes extortion, but not communicating threats. 

IV. PROVOKING SPEECHES OR GESTURES 

The offense of provoking speeches or gestures requires that 
the threat (assuming a threat is involved) be of a kind likely to 
provoke a breach of the peace.l? I t  is not necessary to establish an 

I* Id.  at 308, 22 CMR at 68. 
14 United States Y. Holiday, 4 WSCMA 454.16 ChlR 28 (1964). 
15 United States V. Frayer. 11 USCUA 600, 2 6  C Y R  416 (1960). 
18 UCXJ, art 127. 
17 NCJI 290, Hughem. 14 ChIR 608 (1953). 
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intention to obtain anything of value or other advantage or an 
intention to carry out the threat. The offense is in the nature of 
disorderly conduct, dealing with cases of aggravated "horse- 
play."'8 

V. A COMPARISON 

The following brief definitions of each of the offenses will 
serve to highlight the distinctions between them. 

Article 134 Communicating Threats. Any person subject to this 
Code who, with intent to eventually carry out the threat, threat- 
ens injury to the person, property or reputation of another and 
communicates such threat to the threatened person or another 
shall be punished as a court-martial may direct. 

Article 127 Eztmtion. Any person subject to this Cede, who, 
with intent to obtain anything of value, acquittance, advantage 
or immunity, threatens injury to the person, property or repu- 
tation of another and communicates such threat to the threatened 
person or another shall be punished as  a court-martial may di- 
rect. 

Artiole I17 Provoking Speeches or Gestures. Any person subject 
to this Code who makes any threat under circumstances in 
which such threat may provoke a breach of the peace, shall be 
punished as a court-martial may direct. 

There are three major differences between the offensea thus 
defined: (1) communicating a threat requires a purpose to carry 
out the threat; the oth_er two do not, (2) extortion requires a pur- 
pose to gain advantage; the other two do not, (3) provoking 
speeches and gestures require the likelihood of a breach of the 
peace; the other two do not. 

VI. PRE-EMPTION" 

The pre-emption doctrine of United States v. NoniaPo has been 
conaidered on a number of occasions by the Court in relation to 
t h e e  three offenses. In each instance the doctrine has been re- 
jected although not without dissent. 
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The fact that a communication of a threat would also, under 
the specifications, constitute extortion does not preclude conviction 
under Article 134.p1 In the No& case,gx the Court held that 
Congress in defining larceny and wongful  appropriation in 
Article 121 had intended to cover the entire fleld of criminal con- 
version and, in so doing, expressed a purpose not to subject any 
other conversion to penalty under the Code. Since the power of 
defining offenses rests with the Congress the result reached 
was obviously proper, assuming that this was in fact the Con- 
gressional intent.la The difficulty lies in determining whether 
the legislature intended that there be no iiability for conduct other 
than that prescribed by the specific punitive articles. 

In the field of threats, the Court has held that the articles on 
extortion and provoking speeches and gestures were not in- 
tended to preclude liability for threats lying outside their scope.2d 
Even Judge Ferguson who dissented in the Frayer case agreed 
that some threats may properly be punished under Article 134. 
He, however, urged a broader view of pre-emption which seems 
without support in the fieid of criminal law generally. It is his 
view that B conviction cannot properly be under Article 134 when 
the specification would support a conviction under the specific 
article dealing with extortion.z6 Thus a conviction under Article 
134 for communicating a threat where a threat to kill was made in 
order to obtain "an advantage" would have to be reversed while it 
would be affirmed if the specifications or proof nowhere indicated 
a motive for the threat. This would be like urging the reveraal 
of a second degree murder conviction on the ground that, although 
all the elements of second degree murder are present, an additional 
element is also present making the offense first degree murder. 
This kind of appeal hasconsistently been denied by civiliancourts." 
If the penalty for communicating threats were higher than that 

31 United States V. Fraiver. 11 USCMA 600.28 CMR 416 11860) 

98 United States Y. Gebardi, 287 U.S. 112 (1832) : ' I . .  . [Wle  perceive in the 
failure a i  the Mann Act to condemn the woman's participation in those tram- 
portrtionli vhieh are affected with her mere consent. evidence of an s f f m a t i v e  
legislative poiicy to leave her aequiesenee unpuniahed." 

14There are two aignifiemtiy different issues: (1) does the enactment of 
Articles 127 and 117 indicate an sfRmative policy to leare unpunished other 
threats? (2)  if not, do thresb overwise fall within Article 134 as being miii- 

2 1  United States V. Frager, 11 USCMA 600, 610, 28 CMR 416, 426 (1860). 
The general mie is that II person esnnot be convicted for two offenaes under 
auch oiicumitanceII, but that the specific crime does not predude conviction 
fer tho more genemi offense. See A.L.I. Model P e d  Code I 1.08 (Tent. D d t  
No. 6. 1866). 

*GO 4810B 285 

tan oflensea7 
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MILITARY LAW REVIEW 

for extortion it could be argued that there was a Congressional 
purpose not to subject the conduct falling within the extortion 
article to the higher penalty. But this is not the case. The maxi- 
mum for bath offenses is the same. 

The argument has also been made that the article on provoking 
speeches and gestures preempts the field of threats other than 
those falling within the scope of the extortion article.P7 This was 
rejected by a majority of the Court though it presents a more 
difficult issue than the argument that extortion preempts all 
conduct within its scope. If it is assumed that Congress intended 
threats which do not constitute extortion to be dealt with as 
provoking apeeches or gestures, then the creation of the Article 
134 offense increases the maximum period of confinement from 
three months to three years.*s However, if Congress intended 
that the provoking speeches or gestures article deal with those 
threats made in jest, then there iq-ould be no legislative declaration 
88 to  threats made with a purpose to  c a r q  out the threat. Under 
these circumatances, treating such threats as a serious offense 
under Article 134 is both explainable and defensible. 

TIL CONCLUSION 

The current military law relating t o  threats is, in substance, 
perfectly defensible and probably more sensible than most civilian 
codes which deal with the problem of threats sporadically. The 
current military law is, however, subject to criticism because of 
the ambiguity of the punitive articles involved, an ambiguity which 
inevitably makes administration more difficult. 

It is obviously important to have a sound criminal law. I t  is 
also important t o  achiere this by means of a code which is clear 
and capable of effective and consistent adminiatration by persons 
not expert in the intricaeiea of substantive law interpretation. 
Better results are likely ta stem from a code which is easily 
administered in ninety-eight percent of the cases, but which leaves 
two percent unresolved, than from a code which is so complex in 
its formulation that administration is difficult in the majority of 
cases. 

Recent state criminal code revisions have demonstrated that 
it is possible, by careful draftsmanship, to state clearly and pre- 

li United States V. Holiday, 4 KSCMA 464, 16 CMR 28 (1954).  
1 8  See dixenting ap:mon of Judge Bronrnan in United States 7.  Holiday. 

st<pro note 28, at 31. 
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cisely what a crime is. This is important in civilian criminal law 
and doubly important in the military, whose law ought to be 
carefully designed to make possible effective administration under 
the most adverse of circumstances. To achieve this, in regard to 
threats, will require legislative revision. 

FRANK J. REMINGTON' 
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