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PREFACE 

The 'Military L a u  Reuiezo is designed to provide a medium for 
those interested in the field of military law to share the product 
of their experience and research with their fellow lawyers. 
Articles should be of direct concern and impart in this ares of 
scholarship, and preference will be given to those articles having 
lasting value 8s reference material for the military lawyer. 

The Military Law Revtew does not purport to promulgate De- 
partment of the Army policy or to be in any sense directory. The 
opinions reflected in each article are those of the author and do 
not necessarily reflect the views of The Judge Advocate General 
or the Department of the Army. 

Articles, comments, and notes should be submitted in duplicate 
to the Editor, Military Law Review,  The Judge Advocate Gen- 
eral's School, U.S. Army, Charlottesville, Virginia. Footnotes 
should be set out on pages separate from the text and fallow the 
manner of citation in the Harverd Blue Book. 

This Review may be cited as Mil. L. Rev., October 1962 (DA 
Pam 27-100-18, 1 October 62) (number of page). 

For sale by the Superintendent of Documents, United States 
Government Printing Office, Washington 25, D.C., Price: $.75 
(single copy). Subscription price: $2.50 a year;  $.75 additional 
for foreign mailing. 
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A SYMPOSIUM ON PROCWEMENT LAW 
FOREWORD 

Illustrative of the magnitude of the Department of Defense 
procurement program is the fact that of the Department's current 
record annual appropriation of approximately 48 billion dollars, 
roughly one-half is earmarked for  procurement. I t  is axiomatic 
that, where and under what terms and conditions the Govern- 
ment's procurement dollars are spent will continue to  have a tre- 
mendous impact on this nation's economy. 

To assure that  the Government receives the maximum benefit 
from each procurement dollar, innovation and refinement are  the 
watchwords of the procurement system. Thus it is that  the role 
of the Armed Forces lawyer in procurement matters is becoming 
of increasing importance. Whether it be to assist in formulating 
practical policies and procedures that reflect and implement the 
npirit of the statutory framework within which procurement is 
to be effected, or whether it be to give guidance and advice to 
resolve the everyday problems of contract administration, the 
challenge to the lawyer ia increasing. 

The Judge Advocate General's Schaai, Department of the Army, 
through its courses in procurement law and its publications, has 
became recognized as the outstanding center for instruction in 
procurement law in the Government. I ts  students are not only 
members of the Judge Advocate General's Corps but also repre- 
sentatives of the other military services and agencies of the 
Government. 

The articles that  comprise this symposium were chosen for a 
dual purpose: first, to present material of substantive value writ- 
ten by recognized authorities in various fields of procurement law; 
and, secondly, to present to those having limited acquaintance with 
procurement law a cross-section designed to illustrate the contro- 
versy and the constant change that  make the practice of procure- 
ment law the fascinating and demanding task that  it is. If this 
symposium results in B better understanding of the wide vistas of 
procurement law among the latter and in a more flexible and 
knowledgeable approach to problems among those now working 
in that fieid. the efforts underlying its publication will have been 
amply rewarded. 

*oo WlSB 1 





JUDICIAL AND NOIY.JUDICIAL REMEDIES OF 
A GOVERNMENT CONTRACTOR * 

BY-LIEUTENANT COLONEL JOHN F. GOODMAN, JR:* 

I. INTRODUCTION 

I t  was early decided that the United States Government has a 
right to enforce the performance of its contracts. or recover dam- 
ages far  their violation, by bringing suit in its own name.' On 
the other hand, suits against the United States for  breach of con- 
tract may not be brought without specific statutory authority, 
which a i  course results from the application of the doctrine of 
sovereign immunity which is strictly c0nstrued.l Isn't this a 
grass inequity? Before this question can be answered let us exam. 
ine where the United States has consented to be sued and what 
other remedies, non-judicial or administrative, it  has granted its 
aggrieved contractors.' 

11. JUDICIAL REMEDIES 
A. CLAIMS FOR CREDIT 

Title 28 of the United States Code, Section 2406, provides: 
In an action by the United States againat an individual, evidence sup- 

porting the defendant's elaim for B credit shall not be admltted unless he 

* The opinions and eonelusions expressed herein w e  thoac of the author and 
do not necessarily represent the viewi of The Judge Advocate General's 
School or any other governmental agency. 

* . J A W ,  U.S. Army; Chief, Proevremmt Law Division, Judge Advocate 
General's School, U.S. Army; LL.B., 1948, Baylor University;  Member of the 
Texaa Bar  and the Bars  of the U.S. Supreme Court  and the 0,s. Court of 
Mihtary Appesis. 

1Dugan V. United States, 16 U.S. (8 Wheat.! 172 (18161. Snit  may be 
inatitvted in a United Statas Dmtrlet Court  (28 U.S.C. f 1345 i1968il  
without regard to the amount in controversy (Umted Staten Y. Sayward, 
160 U S  493 i18951: United Stares V.  Johnson, 102 F.Supp. 818 (D.N.D. 
196211 or the citizenship of the defendant (United Spaten V. City of 
Saiamanca, 27 F.Supp. 641 (N.D.N.Y. 19391i or w t  may be brought in a 
s ta te  court (Unsed  State8 Y .  Jacobs, 100 F. Supp. 189 i X D .  All .  1851)). 

2 Lynch V. United States,  282 U.S. 571 (19341: Mlnneaota Y .  United States.  
305 U S. 382 (1939!. In the IattDr esse the Supmme Court  held tha t  B federal  
court  acquired no jurirdictnn of a eauae removed from P State court  tha t  
lacked jurisdiction. wen though the r e m ~ v s l  WBP effected on petition of the 
United States and the stipulation of the United Staten attorney. U n m d  
Ststea V.  Shaw, 309 U.S. 496, 600 (19401. 

3 A contractor also may-under certain circumstances-btain relief under 
the provisions af Public Law 86-804, 50 U.S.C. ( 5  1431-35, s.8 implemented 
by Exec. Order No. 10789, 23 Fed. Reg. 8897 i19581 and departmental  regula- 
tions. However, thia area ilj  beyond the scope of thia article. 
I C 0  bS89B 3 



MILITARY LAW REVIEW 
first pmvea that such c l a m  has been disallowed, in whole OT I" part, by 
the General Accounting Office, or that he hna, at the time of the trial, 
obtained posaesaion of vouchers no t  previaunly procurable and has been 
prevented from presenting such clsim to the General Accounting Office by 
absence from the United Ststes or unavoidable accident. 

This statute, which wa8 originally enacted in similar form in 
1191,' wa8 designed to allow the defendant the full benefit a t  a 
trial of any credit, "whether arising out of the particular trans- 
action for which he was sued, or out of any distinct and independ- 
ent transactions, which would constitute a legal or equitable set-off. 
in whole or in part, of the debt sued for by the United States. The 
object of the act seems to be to liquidate and adjust all account8 
between the parties, and to require a judgment f a r  such sum 
only, as the defendant in equity and justice should be proved to owe 
t o  the United States." 

However, this statute does not grant jurisdiction to a court 
ta determine that the United States is indebted to the defendant 
for  any amount in excess of the indebtedness to the United States 
proven at  the trial.6 For example, if the United States were to sue 
an individual for  $30,000, who set up and proved a credit for  
$25,000, and the United States recovered a judgment for 920,000, 
the set-off would be allawed to the extent of $20,000. 

B. T H E  T U C K E R  ACT 

Historical baekgvound. The statute providing for claims for 
credit was for many years the only provision for bringing suits 
arising aut of contract against the United Statea. If a contractor 
felt damaged by a breach of contract by the United States, his only 
relief, aside from the credit statute, was a private bill in Congress. 
The net result was that private bills became so numerous that 
Congress was said to be devoting one-third of its time to the con- 
sideration of private bills. and congresmen were being "run down 
by private claimants, and their agents or attorneys."' 

failed, for 
although it established a Court of Claims consisting of three judges 
who would hear and determine claims founded upon any law of 
Congress, a regulation of an executive department, or upon any 

The first act attempting to relieve this situation 

4 Act of March 3, 1197, ch XI, I 4 , l  Sts t  512. 
6United States Y WIIkms, 15 U.S. (6 Wheat J 135,  144 11821). 
I United States V. Tdlau, 13 U.S ( 6  Wsl l . )  484 (18681; United States V. 

Shsw, 305 U S .  495 ( 1 8 4 0 ) .  Bul see L'nited States Y.  The Thekla, 228 U.S. 
328 11924) .  where an exception fo r  admiralty cases appears t o  exist. 

l C o n g  Globe, 33d Cang., 2d Serr. 70 (1854).  Far an exeeblent artlcle on 
the hlrtary of ligirlatian abaut the Court of Clalm3, a l e  Hoyt,  Leglslatlue 
History. I" 1 Ct. CI. Dieeit, at p mi (1950) See SISY The Giidden Company 
Y. Zdsnok. 370 U.S. 630 (1862). 

8 Act of Fsb. 24,  1365, ch. CXXII, 10 Stat. 612. 

1 AGO i S d S B  



REMEDIES OF A GOVERNMENT CONTRACTOR 

contract express or implied with United States, the "Court" was 
not given authority to  render a judgment on B claim, but was re- 
quired to  make reports to Congress, which took the final action. 
Subsequent acts added two judge8 to the court and enlarged the 
powers and jurisdiction of the court 80 that  the decisions were not 
subject to congressional approval. One of these acts, the Act of 
March 3, 1887,'0 was introduced by Congressman John R. Tucker 
of Virginia" from whom the act and subsequent amendments 
received the name, the Tucker Act. 

Pertinent sections of the Tucker Act now appearing in the 
United States Code provide: 

The Court  of Claims shall have jurisdiction to render judgment upon ony 
claim against  the United States founded either upon the Constitution, or 
m y  Act of Congress, or any repls t ion  of an executive Department. or 
upon any exprees or implied contract with the Umted States,  or for 
liquidated or unliquidated damages in cams not sounding in tort.12 

The Court  of Claims shall have jwiadietim to render judgment upon 
m y  set-off 01 demand by the United States sgsinlit m y  piamtiff in aueh 
COUTt.l3 

(a1 The district  court. shall have original jurindietion, concurrent with 
the Court of Claims, a i :  

. , . . , . , 

( 2 )  Any other eivii action or eisim against  the United States,  not 
exceeding $10.000 in amount, founded either upon the Constitution, or 
m y  Act of Congreia, or m y  regulation of sn executive department,  or 
upon m y  e x p ~ e s s  or imphed contract with the United Ststea,  01 f a r  
liquidated or unliwidsted dsmages in esaes not sounding ~n tort." 

Limitations. There are certain limitations on the jurisdiction 
of the courts under the Tucker Act, Some of which have resulted 

9 These included the Act of March 3, 1863. eh. XCII, S 1. 12 Stat.  7 6 5 ;  the 
Act of March 17, 1866, eh. X I S ,  5 1, 14 Stat.  9 :  the Act of March 3, 1887, 
eh. 359, 24 Stat.  505. 

10 Ch. 358, 24 Stat.  505 (1887). 
I 1  18 Cong. Ret. 322 (1887). 
XI 28 U.S.C. 5 1481 (1868). 
1828 U.S.C. S 1603 (1858). The Court of Clams  han j v r i s d i c t m  over 

other matters afeeting contractors. Thpre matters.  however, x,d1 not be 
diseuared in this arf i~ le .  They mclude awtn against  the r n i t e d  States for 
patent and copyright infringement by the United States,  i ts  contractors and  
certain others, 28 U.S.C 5 1498 (Supp. II.1861j. 

"28  U.S.C 3 1346 (1958).  This limitstion of $10.000 has existed ever 
since the district  and the then circuit courts were gwen concurrent Jurirdle- 
tlon with the Court af Claims in the Act of March 3, 1887, eh. 359, 8 2 ,  24 
Sta t  505.  The feeling a t  the time appsrentiy was tha t  the courts away from 
the District of Columbia m x h t  be t o o  free with their  Judgments agamsf the  
Umted States. S?e 18 Cong, Rec 624 (1887) (remarks af Mr Tucker).  The 
$10.000 limitation on the jurirdietmn of the district  eourtr in suits under the 
Tucker Act against  the United Ststen should not he confused with the require- 
ment that ,  in suits in the district  courts involving federal  questions and 
diversity af citizenship, the matter in controveray must exceed the sum or 
Value of $10,000. exdunire of interest and costs. 28 U.S.C. 44 1331-32 (IBSBi. 
A 0 0  6 1 1 3 8  6 



MILITARY LAW REVIEW 

from court decisions. Suits may be fo r  money judgments only, 
and the courts may not decree equitable relief such as specific 
perfarmance.'S However, there may be entered a money judg- 
ment based on a contract as reformed to accord with the actual 
intention of the parties,l6 In addition, if  the federal government, 
through its agents and pursuant to an Act of Congress, takes far 
public use private property, without asserting title to it, suit for 
proper compensation may be brought under the Tucker Act." 

Although the Act gives jurisdiction over "any claim against the 
United States founded upon any , . . implied contract with the 
United States," the reference is t o  contracts implied in fact, not 
those implied in Iaw.18 

Suits against individuals. As suits directly against the United 
States for specific performance are not permitted under the Tucker 
Act, claimants often attempt to do indirectly what they cannot do 
directly, by bringing a suit personally against an agent of the 
United States. The general rule is that if  an agent is acting within 
his delegated powers as an officer of the United States. any suit 
seeking to prevent such action is in effect a suit against the United 
States and may not be maintained.l0 Conversely, suit may be 
brought against an agent of the United States if the officer 
purport8 to act as an indirsidual and not as an official, he exceeds 
his statutory or delegated powers, or the statute or order can- 

L I  Janrsv United States, 131 U S ,  1 (1889) 
10 United States Y. Miillkin Imprinting Co.. 202 U S 168 119061 
1 7  Hurley Y. Kineaid, 285 U.S. 95 ( 1 9 3 2 ) ;  United State8 V. Great Falls 

lllanufacrurlng Ca., 112 W.S. 645 !I8841 
I s  United States \, Jlinnesors Ini,estment Ca., 271 U S 212 (19261 : Hick. 

msn  V. United Stater, 135 F.Supp. 919 (X7.D. La. 1965):  see d m  U.S. Dep't 
of  Army, Pamphlet No. 27-153, Procurement Law. eh. 1, paTas. 1 ,  8 (1961) 
(heremafter elted as DA Pam 21.153). For some cases where an mpiled 
contract p a s  said t o  have sriien becauee the express contract faded, see 
United Staten Y .  Andrews, 207 C S. 228 (1907) (exprera eantraeta were not 
reduced t o  writing as required by l a w ) ,  Clark V. United States. 95 U.S. 538 
( 1 8 7 7 ) ;  Douglas Aircraft Co. v United States, 96 Ct CI 140 (19411 !express 
eontrael was Improperly entered into by neeatistion instead of formal ad- 
v e s t m n g ) ,  Burchiel V. United Stater, 4 Ct CI. 648 !I8681 : 33 Camp. Gem. 
633 (1964)  (express contracts violated prohibhon agamrt cast-plus-a-per- 
emtape-of-cost system of contractln.1. Far eases disevaaing the mesdure of 
compensation payable under implied eantraelo, see St Louis Hay Q Grain 
Co v rni ted  Stater, 181 U S .  la (19031: Clark V. Unltsd States, 86 U.S. 
639 ( 1 8 7 7 1 :  Saiomon V. United States, 86 U S  17 (1873); New Yark Mall 
& Bewspaper Trans. Co. T,. United States, 138 Ct. CI 751 (19571: Daueias 
Aircraft Co v United Ststea, 95 Ct. Ci. 140 (1941);  40 Camp Gen.  441 
(1961) 

' 'Laram v Domestic & Forelm Commerce Corp.. 337 V.S. 682 (1849);  
Malane Y. Bowdoin, 369 L1.S. 643 ( 1 8 6 1 ) .  

6 *co 61638 



REMEDIES OF A GOVERNMENT CONTRACTOR 

ferring power upon the officer to take action in the sovereign's 
name is unconstitutional.*O However, a suit may fail, because i t  is 
against the sovereign, even if a claim is made that the officer being 
sued has acted unconstitutionally or beyond his statutory powers, 
if the relief requested cannot be granted by merely ordering 
cessation of the conduct complained of, but will require affirmative 
action by the sovereign or the disposition of property unquestion- 
ably that of the sovereign." 

111. SON-JUDICIAL REMEDIES-THE GENERAL AC 
COUNTING OFFICE 

A. IN GE.NERAL 

The Budget and Accounti& Act of 1921 gP established the Gen- 
eral Accounting Office (GAO) under the supervision of the Comp- 
troller General of the United States 88 an agency of the legisla- 
tive branch of the Government. Creation of the GAO was the 
result of a continuing effort on the part  of Congress to implement 
its constitutional powers relating to the control and expenditure 
of public funds.Ps The GAO was given duties and authority that 
greatly affect both the contractor and the Government in the 
procurement area. 

E. R E M E D I E S  OF CONTRACTORSa4 

The General Accounting Office has authority to settle and adjust 
"all claims and demands whatever by the Government of the 
United States or against it, and all accounts whatever in which 
the Government of the United States is concerned, either as 
debtor or creditor. .  . Some examples of relief granted to con- 
tractors by the Comptroller General include (1) release, because 
of impossibility of performance, from liability for excess costs in- 
curred by the Government in the repurchase of supplies,*', (2) 

20 Ibid. 

1 2  42 Stat. 20 (1821) .  31 U.S.C. eh. 1 snd ( 5  71, 471, 581, 581a (1938) .  
$ 8  StaR of Senate Select Committee on Small Ruainass, 85th Con& 2d Seas., 

Report on The General Accounting Office and Small Ruaineaa 1 (Comm. Print 
1938). See a190 ch.  2000, General Accounting Offlee, Policy and Procedures 
Manual for Guidance of Federal Agencies (hereinafter e h d  as GAO PBPM). 

94 For B discussion of the relief the Government may obtain through the 
General Accounting Oflce,  s e  DA Pam 27-153, ch. 2, paras 8-30, 

1842 Stat. 24 (1921).  31 U.S.C. 8 71 (1968).  1 GAO PBPM ( 3040 11862). 
26 22 Comp. Gen. 882 (1843) i 20 Comp. Gen. 503 (1841) .  

AGO 13m8 , 

81 a37 U.S. at  mi n. 11. 



MILITARY LAW REVIEW 
reformation of contracts to reflect the true intent of the parties,*' 
and ( 3 )  adjustment for additional transportation costs.P8 

Whenever a contract includes a provision for liquidated dam- 
ages for delay, the Comptroller General, upon recommendation of 
the head of the agency concerned, may remit all or part, as he con- 
siders just and equitable, of any liquidated damages assessed.2' 
When B claim is filed with the General Accounting Office that is not 
subject to lawful adjustment, but which in the judgment of the 
Comptroller General is deserving of consideration by Congress. 
he shall submit it t o  Congress with his recommendatian.30 

Thus. in addition to any remedy he may have in court, a con- 
tractor has been given additional remedies befare the General 
Accounting Office. Generally, whether a contractor uses this 
remedy is discretionary with him, although in Borne instances 
Congress has made using it a prerequisite to court a c t i m g l  There 
are, however, several factors a contractor should consider before 
deciding whether to file suit directly or to present his claim firat in 
the General Accounting Office. Relief from the Comptroller General 
will probably be obtained more expeditiously. An unfavorable 
decision by the Comptroller General does not preclude seeking 
relief in a court.az However, the General Accounting Office will not 
consider a claim that has been denied by a court of competent 
j u r i s d i ~ t i o n . ~ ~  

However, when there is a conflict between the statement of a 
claimant and the report of the administrative agency concerned, it 
is an established rule of the General Accounting Office to accept 
the latter, in absence of evidence sufficiently convincing to  over- 
come the presumption of the correctness t h e r e ~ f . ~ '  Also, a contrac- 
____ 
2920 Comp. Gen. 782 ( 1 9 4 1 ) ;  Ms. Comp. Gen. 8-142022 (March 2, 1960). 

Generally. a prme adjustment may not exceed the amount of the next lowest 
bid. 37 Comp. Gen 398 (1957):  Me. Camp. Gen. B-142022 (March 2, 1960). 
But, if rt IS apparent the next lowest bid IS siso ermneou~ ,  the contract pnee 
may he adjusted to t he  next lowest C D T I ~ C ~  hid. MI. Comp. Gin. B-129184 
(Oet. 3 .  1958) : see ais0 C.  N Monioe Manufacturing Co Y United States, 
143 FSupp 449 (E.D.  Mxh.  1856J.  digested ~n U.S. Dep't of Army. Pamphlet 
No. 716-60-1, Mistake Alleged After Award para. 16 (1957) (Procurement 
Le& Service1 (hereinafter cited P Q  DA Pam 715-50-1). Rehef will not he 
granted from a mutual mistake of i sw.  23 Camp. Gen. 957 (1944) 

2 8 3 2  Comp. Gen 466 (1953) .  
18 10 U.S.C. $ 2 3 1 2  (1858);  84 Stat. 5'31 (1960). 41 U.S.C. 5 266s (1968). 

This authority is not intended to be exercised in the absence of substantial 
e q v l t i e ~  in favor of the contractor 36 Comp. Gen. 143 11956). 

8045 Stnt.413 (19281, 31 U.S.C. 5 236 (1858) .  
8 1  Congress has so required in the case of B eiaim for credit under 28 U.S.C. 

F 9d"C < , m w >  
~ -_." ,.""",. 

82 Beieher V. United States, 94 Ct CI 137 (1941) i MeCahe Y.  United States, 

$1 30 camp. ten. 178 (1950) .  
84 Ct C1 291, 293 (1936). 

34 37 Comp. Gen. 568 (1958) .  
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tor having a claim must bear in mind that, in general, suits must 
be filed in the courts within 6 year8 after a cause of action 
but may be filed in the General Accounting Office up to 10 years 
from such time.SB In a case where the W e a r  period is about to 
expire, i t  would be wise for the contractor t o  commence suit in an 
appropriate court in order to keep his judicial remedy available. 
A contractor may file suit in a court even though he has a claim 
pending in the General Accounting Office and, conversely, may 
submit a claim to the General Accounting Office even though he 
has filed suit." 

A claim of a contractor may submitted to the General Account- 
ing Office by an administrative agency, because balances certifieil 
by the General Accounting Office, upon the settlement of public 
accounts, a r e  final and conclusive upon the Executive Branch of the 
Government.as Disbursing officers, or the head of any executive 
department, or other establishment not under any of the executive 
departments, may apply for a decision af the Comptroller General 
upon any question to be decided under them.8' 

C. PROCEDURE FOR FILING CLAIMS 
Contractors mas  submit a claim individually or through an at- 

torney or other recognized representative.'O Generally, no parti- 
cular form is required for filing a claim, but i t  must be preaented 
in writing over the signature and address of the claimant or over 
the signature of the claimant's authorized agent or attorney." 
To expedite handling, claims should be initially filed with the 
agency out of whose activities they arose.<* However, if the 
statutory period of limitation is BOO" to expire, claims should be 

35 28 U.S.C. $6 2401. 2501 (1958).  
3854 Stat. 1061 (1940) .  81 U.S.C. 5 I l a  (1958) (the section is a180 printed 

as 31 U.S.C. $ 2 3 7 ) .  
31 Staff of Senate Select Committee on Small Businem 81th Cong.. 1st 

Seas,  A Primer on Government Contract Claims 4-5 (Camm. Print 1961) .  
3842 Stat. 24 (1921) .  8% amended, 31 U.S.C.  5 74 (1958) .  For a discussion 

of the role of the GAO m the fined adminirtrstian of the Government, see 
DA Pam 27-153. ch. 2. oars. I .  

8 )  This decision when rendered shall be binding on the GAO in pessmg on 
the aceaunt containing the disbursement 42 Stat 24 (1921) ,  a8 amended, 
31 U.S.C. $ 74 (1958) However. far a decision to be binding, all material 
faeta mvst be eubmitted with the questmned payment. 20 Comp. Gen 759 
,1961 \ ,~~ ~~, 

( 0  1 GAO PBPM S 5020.10 (1982) .  A person other then an attorney IS re- 
wired  to svbmit an application for  enrollment to the General Counad, Gen- 
eral Accounting Ofice,  1 GAO P&PM 5020.20 (1962) .  

41 4 GAO P&PM 8 2020 10 (1958) .  It is important to fulfill this require- 
ment ~n order to  toll the rtatnta af l m l t a t m s  Ms Comp. Gen 8.142365 
(Apni  12, 1960) 

424 GAO PBPM 12020.30 (1958) .  
*GO (S6SB 4 
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submitted directly to the Claims Division, General Accounting 
Office, Washingon 26, D. '2.43 

Although there is no requirement that a claimant be given a 
formal hearing before the General Accounting Office," requests for 
personal interviews are generally granted,'6 but any additional 
evidence must be submitted in writing before i t  will be considered 
in settlement of the In cases where the General Accounting 
Office has denied B claim in whole or in part. the claimant may 
request a review by the Comptroller General." Applications for 
review of claim settlements should state the errors that  the appli- 
cant believes have been made.'l 

IV. NONJUDICIAL REMEDIES: CONTRACTUAL 
REMEDIES 

A. IN G E N E R A L  

In addition to having the judicial and non-judicial remedies 
granted by statute, the government contractor normally has a con- 
tractual remedy. This remedy is provided by the use in govern- 
ment contracts of a clause stating that the contracting officer shall 
decide disputed questions of fact, subject to the contractor's appeal 
to the Secretary of the department or his duly authorized re- 
presentative. 

B. T H E  DISPUTES CLAUSE 

The Disputes Clause prescribed for supply contracts of the mili- 
tary departments 48 provides: 

4 3  4 GAO P&PM f 2026.10 (1958) 
4'21 Camp. G m  244 (18411. 
4 I  Staff of Senate Select Committee on Small Burmein, 87th C a w ,  1st 

(8 4 G A O  P&PM f 2040.10 (19681. 
4722 Comp. Gsn. 821 (1943); 4 GAO P&PM I2065.10 (1958).  
48 4 GAO P B P X  8 2065.20 ( 1 9 6 8 ) .  
4sArmed Services Procurement Reg. para. 7-103 12(a) ( J u l y  1, 19601 

(hereinafter r e h i r e d  to and cited as A S P R ) .  (Unless the eont r l ry  1s indi. 
eated 811 citations to ASPR ere to the July 1 1960 edition.) Thls C l s Y P D  is 
inelu6ed in the 1961 edition of the standard gdernment  3upPly contract form. 
Cl. 12, S F  32 (Sept 1961 ed.) ,  l e t  out I" Federal Procurement RDKulatlan 
f 1-16.901-32 (Oc t  1961).  The clause used in the latest standard KOYarn. 
ment construction contract form. Cl. 6 .  SF 23A (April  1961 ed.1,  has been 
modjtied to p s r a p h r a x  the Wunderlleh Act, 68 Stat.  81 (1864).  41 U.S.C. 
$0 321-22 (1868),8s follows: 

( 8 )  , , , , The deemion of the head of the agency or his duly authonred 
representative for the  determmstian of rveh BPPPSIS shall be final and eon- 
C I U W ~ .  Thla pmvirian ahall not be pleaded in any suit  mvalring a w e a .  

tion of fact a n s m i  under this contract as limiting judicial review of  any 
such deeirion to cams where fraud by such off icrd or hlr repPerPntatlve 

10 iioo 6 3 6 6 8  

Sesn., A Primer an Government Contract Claims 5 (Camm. Pr in t  19611. 



REMEDIES OF A GOVERNMENT CONTRACTOR 
(a) Except as otherwise provided in this eentraet, any dispute coneern- 

ing L queation of fact  d d n g  under this contract which i i  net  dispawd 
of by agreement shall be decided by tha C m t m e t i n g  Officer, who shall 
reduce hi8 deeiiion to writing and mail or otherwise furnish 8 copy 
thereof to the Contractor. The decision of the Contracting Office shall 
be final and concluiive unlem within 30 days from the d a o  of r r e i p t  of 
such copy, the Contractor mails or otherwise fumlahea to the Contrseting 
Officer 8 written a p ~ 4  addrewed to the Secretary. The dreiiion of the 
Secretary 01 his duly authorized reprwentmtive for the determination of 
aueh eppeain ahail be final and coneiuiiw vnlesa determined by a court 
of compstent jurisdiction to have been f raudulent ,  or eapiieioua, or arbi- 
t rary.  or BO i r o d y  e r r o n s ~ u ~  81 necessarily to imply bad faith,  or not 
iupported by s u b s t m t i d  evidence. In eonneetion with m y  appeal pr-eed. 
inp under thin CIOYIO, the Contractor ihnli be afforded an Opportunity to 
be heard and to offer widen- In a u p p I t  of his appeal, Pending final 
decision of II dispute hereunder, the Contractor i h d l  proeeed diligently 
with the p e i b m s n c e  of the contract and in accordance with the Can- 
t r a d i n g  Officer's decision. 

(b )  This 'Diaputei' clause does not prwlude eoniiderition of law quos- 
tiana In emneetion with deeiiiena pmvidsd f a r  in p a n g r w h  (.) above; 
plavidad, t ha t  nothing in th i i  eontraet shall bo construed 118 making Rnal 
the decision of any edrniniitretive offieid representative, or board on P 
quel t im of law. 

1. Historical Background 
Althouph the courts early upheld ciame8 authoriring a govern- 

ment official to decide unilateraiiy, with or without provision for  
appeal to  higher authority, a disputed question under a con- 
tract," for  a time there was some question about the extent to 
which these administrative determinations were binding on the 
courts. For example, the Court of Claims once took the view that  
the parties could not agree that  any administrative decision would 
be Anal on questions of law, for such an agreement would, in 
effect, usurp the jurisdiction given the Court of Claims by 
Congress to determine claims founded upon any contract with the 

or board is alleged: Provided, however, t ha t  m y  such decision shsil ha f ind 
and eonelusive unleai the l ime i n  fraudulent 01 esDrieieUB or arbi t rary or 
ao g m d y  erione~ui as neeeaaarily to imply bad f&h or i i  not supportad 
by substantial evidence., , , 
60 Kihlbeig V. United States, 07 U.S. 388 (1878) ( In  B contract pmvidinp 

for tmnaportnfion of government store8 and s u p p l i ~ ~ ,  the parties agreed that  
ascertainment and firing of distances upon which payment would be based 
would be by the Chief Quartermaster  of the District of New Mexico). See 
d l 0  R1.I.v Y. United States. 228 U.S. 686 11819). For P eale where the 

however, did not find i t  n&&i to eonaider the v i ld i ty  of <h>a p ~ o u i n i m  
in their  determination af the CPIL 
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United States.'L This position of the Court of Claims, however, was 
Overturned by the Supreme Court in United States u. Moormn.52 
As to finality of administrative decisions on questions of fact, 

the Supreme Court stated in Kihlberg v .  Cnited States 13 tha t  such 
decisions would be final and conclusive "in the absence of fraud or 
such gross mistake as would necessarily imply bad faith, or a 
failure to exercise an honest judgment'' in the premises. The Court 
of Claims expanded this exception to include "arbitrary" or 
"capricious" conduct and stated that unless a decision i s  "sup- 
ported by substantial evidence. it must be treated 88 having been 
arbitrary, capricious, or so grossly erroneous as to imply bad 
faith,  and therefore, lacking in finality." However, this ex- 
pansion of judicial review was halted temporarily, by the Supreme 
Court's holding in United States v .  Wufiderl ich~s that a final 
decision under a disputes clause was conclusive unless actual fraud 
were alleged and proved. The Court defines "fraud" 88 "conscious 
wrongdoing. an intention to cheat or be dishonest." The contrac- 
tor's right to judicial review of decisions under a disputes clause 
thus became extremely limited. Absent fraud, such a decision was 
undoubtedly final on a question of fact 56 and probably final on a 
question of law.5' In the latter case, of course, the disputes clause 
would have to provide for such finality. 
_ _ _ _ ~ ~  

5 1  E . I ,  Beuttaa Y. United States,  101 Ct. Ci. 748 (1940) Iwheran  the quen- 
tion was whether the United S ts fe i  had breached the contract) ,  vav'd on 
other grounls, 324 U.S 768 (1954) ;  Davia V.  United States, 82 Cf. Ci 334 
(1936). At least one of the circuit courts of appeals expressed the same YIIW. 

S. J. Grave8 & Sons Co. Y. Warren, 135 F 2 d  264 (D.C. Cir. 1943). o w l  
demed. 319 U S .  766 (1945) .  For  subsequent litigation mvolving the same 
eisim see S. J. Grove8 & Sons Co. Y .  United States,  106 Ct. C1. 93 (1946) 
where the Court  of Ciaima did not psaa on this lasue. 

52338 U.S. 457 (1950) .  Actually. iome years earlier the Supreme Court 
had dinagreed with the view of the Court of Claims when It mmmsrily 
reversed a Court of Ciaima judgment,  John MeShain, Ine. Y. United States,  
83 Ct. Ci. 284 (1939). tha t  was bared on the propasition tha t  theae adminis- 
trative decisions could not be R n d  on B queation of law. United States V. 
John MeShain, 308 U S .  512 (19391 

63 97 U S .  398 118781 
E 4  Wagner,  Whirier & Derrick Corp. V. United States,  123 Ct. Ci. 382, 386 

(1954) .  C i .  Penner Inatsllst lan Carp Y United States. 116 Ct Ci. 550 
119501. oUd by equally dwided court. 340 U.S. 898 ( 1 9 5 0 ) ;  Loftia V. Cnited 
States,  110 Ct Ci. 561 (1948) :  Needlea V. United Staten, 101 Ct. Ci ,535 
(1944) .  There IS Indication tha t  a t  one time the Supreme Court  was 
aympathetie t o  this ~ i e w  of the Court of Clnma See Ripiey Y. United S t a b s ,  
223 K.S. 695 11912). 

55342 U.S. 98 ( 1 9 6 1 ) .  
$6 The Wundrrlich ease involved a fact  type ciause. The Court  a i  Claims 

was quick ta apply the strict  standard aet by the Wundedioh case. Palace 
Carp. v Cnited States,  124 Ct. Ci. 545 l 1963) ,  c e i t .  denied, 346 U.S. 815 
(1953).  

A t  Ieast m e  Court took thin ~ i e n . .  Wiidermvth v United States,  195 F.2d 
18 17th Clr. 1962).  The disputes ciame in the contract involved ID th  I esse 
pmuided f a r  administrative Rnsiity nn ''ail" diaputen. 

12 *oo BLMB 
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The narrow scope of judicial review brought about by the 
Wunderlich case was short lived. Pursuant to demands from 
sources in both industry and Government," Congress passed the 
Act of May 11, 1954,6s popularly known as the Wunderlich Act, 
because i t  was designed to overcome the effect of the Wunderlich 
decision." The Act provides: 

1. No proviaion af m y  eontraet entered into by the United States,  re. 
lat ing to the finality or eonelusivenesr of any decision a i  the head of any 
department or agency 01. hm duly authorized representative or board in 
P dispute inrolv in~ a question arising under such contract shall be 
pleaded in any  suit  now filed or to be filed 88 limiting judicial review of  
m y  such deeinan to eases where f raud  by aueh official or his asid repre. 
aentative or board is alleged: Provided, however, That  any such deeiaion 
ahall be final and eonelusive ~ I P W  the same is f r a u d d e n t  or c ~ p r i e i o u  
or arbitrary or 80 grossly e r m n e ~ m  P B  necess~r i ly  to imply bad fa i th ,  or 
is not supported by substantmi evadenee. 

2. NO Government contract shall contain a provision making Rnsl on 
B question of law the decision of any adminiatrative official. representativt ,  
or board.? 

The main effect of the Wunderlich Act was to restore the 
standard of review fallowed by the Court of Claims prior to the 
Supreme Court decision in the Wunderlieh (2 case and to broaden 
it by the addition of the "substantial evidence" test.B8 In addition, 
the Wunderlich Act prevented the use of clauses allowing ad- 
ministrative decisions on questions of law to be final. 

Before examining the actual extent of the judicial review of 
these administrative decisions, however, an understanding of the 
actual administration of this dispute Procedure within an agency 
is desirable. Although other federal agencies have established pro- 
cedures for  processing contractual disputes, the military depart- 
ments have processed more disputes over a longer period of time 
than any other department. Accordingly, the disputes procedure 
of the military departments will be considered in this article. 

2. The Disputes Procedure: The Contracting Ofleer's Decision 
The decision must be that of the contracting ofleer. A dispute 

begins when a disagreement arises between the contractor and the 
contracting officer. The preferred method of settling the dispute 
is by agreement between the parties. If they fail to agree, the first 

5IH.R. Rep. No. 1380, s3d Cong., 26 Seas. (1054),  I" 2 C.S. Code Cong. 

60 H.R. Rep. KO. 1380, 83d Cong., 2d Sess. (19541, In 2 C S Code Cong. k 

6 1  The atandard Department of Defenae Dispvtea Clause set out earlier m 

61312 U S  3% (1951).  
68 Volentine and Littleton V. United States,  136 Ct CI. 638, 145 F.Supp. 

&Ad. News, S3d Cang., 2d Sern. 2101 ( 1 0 G 4 ) .  

Ad, Newa, 83d Cong., 2d Sess 2101 (1864).  

this article IS designed to comply with this Act. 

952 (1862) 

6% StPt SI ( 1 9 6 4 ) ,  4 1  C.S.C 5 6  321-22 (19581 
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step in the disputes procedure prescribed by the clause is for the 
contracting officer to decide the dispute unilaterally. Before he 
does so. however, he should give the contractor a chance to ex- 
 lai in.^' The contractor is entitled to the personal and independent 
consideration of the contracting officer. The decision must be the 
contracting officer's own; if i t  is made or directed by another, i t  
will not be considered a decision under the Disputes Clause.65 For 
example, in Climatic Rainwear Co. v .  Cnited States the Court 
of Claims stated that the contracting officer could not rely on 
someone in his legal department to prepare a decision under the 
Disputes Clause for him. However, a contracting officer is not 
prohibited from seeking such legal and technical advice as is avail- 
able to him, so long as the final decision is his 

Who is the contracting officer? The clause currently prescribed 
far Department of Defense contracts states: 

( b )  the term 'Contracting Officer' m e m i  the peraon executing this con. 
t rac t  on behaif of the Government. and any ather officer or e i ~ i l i a n  em- 
ployee who i s  B properly designated Contracting Officer; and the te rm 
includes, except ofherwme prowded I" thls contract, ths authorized 
representative of a Canrrae t iw officer acting within the limits of  his 
a u t h o n t y . ~ ~  

In the Climatic Rainweor case the contract's definition of a 
contracting officer did not include anyone other than the officer 
named in the contract, nor was any successor contracting officer 
appointed. Therefore, the court left undecided the question 
whether, if there had been B definition such as set out above, 
another person such as the contracting officer's commanding of- 
ficer, who also was an appointed contracting officer, could render 
a valid decision under the Disputes Clause. Although this point 

<<' 'We have slwapg thought it t a k e  two to make a dispute." Keystone 
Coat & Apron Mfe  Corp. Y United States i C r  C1 So. 524-58, June 8, 19601. 
"A dispute concerning the termination of the contract  does not occur merely 
upon termination by the contracting officer if such act has not been the 
subject of dineurnion between the partien pr im thereto." Esmond Chemieal 
Ca., ASBCA S o  938 (Sept.  12. 1 9 5 2 ) .  

8 s  John A. Johnson Contracting Carp V. United Ststen,  132 Ct CI. 545 
11956) : Climatic Rainwear Ca. Y United Stater.  115 Ct. C1. 520.  88 F Svpp 
415 (1950); JAGT 195514450 (April  28, 1955).  digeated m DA Pam 715-50-1, 
Contracting Officer para.  11 11957) (SAGT IS the office aymboi of the Pro- 
curement Law Division of the Office of the Judge Advocate General of the 
Army, uhich division rendera extenrive opinions m the area of procurement 
1sw.i 

6 6  115 Ct. CI. 520, 88 F.Supp. 415 (1950).  
8 7  In  thin connection, Army Procurement Procedure para 7-103 12b(2)  ( e )  

(June 22, 19611 (heremafter cited BQ A P P )  provides' "It  ( I  emphasized 
that,  where a contract provides fa r  a decision or a determination to be made 
by a eantractnw officer. he must give his persona! and independent eonnidera. 
bo" t o  the making of each determination OT decision, with the aid of such 
technical and legal adriee a8 may be available to him." 

bd AGPR 7-103.1 
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does not appear to have been litigated,'Q the better practice would 
seem to be to have the decision made by the contracting officer 
actually administering the contract, The contractor should be 
able to look to  one individual to administer the contract and make 
the specified determinations; otherwise, the contractor would not 
know with whom he was dealing:" Of course. as a matter of 
necessity, quite often more than one contracting officer may ad- 
minister a contract, For example, because of personnel changes, i t  
may be necessary to appoint a auccesm contracting officer. De- 
partmental procedures may divide responsibility on the same con- 
tract among several contracting officers,'l provide that  decisions 
on certain questions may be decided by someone other than the 
contracting officer,'P or make the contracting officer's decision 
subject to  review." Of course, if a decision is to  be made by other 
than the Contracting officer or is to be subject to review, the con- 
tract should so provide. 

Form of deoision. The Disputes Clause requires the contracting 
officer to  reduce his decision to writing and to mail or otherwise 
furnish B copy thereof to the contractor. The Armed Services 
Procurement Regulation provides that the decision must specifical- 
ly advise the contractor that  it is final, that  i t  is being made 
pursuant to the Disputes Clause. and that the contractor has a 
right to appeal the If the contractor is not so advised, 

as However, the  Court  of Claims in Climatic Rainwear. h e .  Y. United 
States,  115 Ct. CI. 520, 558, 88 FSupp.  415, 420-21 (1850) .  indicated a c lau~e  
like tha t  quoted in the tex t  a t  note 68 would make a difference. After noting 
tha t  in the contract  wherein someone other than  a contracting offleer had 
mado B deciaion ~ ~ r p o r t e d l y  under the disputes clause there was no definition 
of B emtrae t ing  ameer, the court  stated a8 to tha t  contract:  "No one other 
than Capt. E. R. Caiiowsy had been designated in Contract 20481 sa the 
Contracting Ofleer" and then: "Contract 14952, on the other hand, contained 
entirely different language on this point, wherein 'Contracting Omeer' WUBI 
defined to include any and all Contracting Omeera, acting within the scope 
of the orders appointing them Contracting Ofhcers and their  duly appointed 
~ucceisor~ or representatives." Another point tha t  does not appear to have 
been litigated la, asmming a deeiaion is forced on e. eontrseting ofheer, would 
tha t  make B deeiaion an improper m e  even if i t  were correct1 

70JAGT 195514450 (April  2%. 1855) ,  digested in DA Pam 715-50-1, Con- 
tracting Ofheer para.  11 (1951) .  

11 For example, the Air Force has Adminiatmtive Contracting Omceri, 
Procuring Contracting Ofheem, and Termination Contracting Ofheera. Air 
Force ProeuIement Instructions p ~ r a s .  b l o l . 5 0 ,  b101.55 ,  and 8-101.61, in 
a Gov't Conf. Rep. PWPII.  47,068, 47,064, and 47,070 (May 16, 1861). 

12 For example, questions of sllowable miti in Navy cost-reimhnraable 
contract8 are decided initially by an auditor. Navy Praeurement Directives 
para.  7-203.12(s) ( A w  20,1858) .  
l* See, for  example, ths  review by Settlement Review Boards of propoaed 

lettiementa i l l  cases of contract termination. ASPR a 2 m a  ( ~ 8 " .  a i ,  
1801); Terminstion for  Convenience Clause in ASPR 8-101 (Jan. 81, 1961). 

9 1  ASPR 1-314 (Oct. 3, 1960). 
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the decision of the contracting officer may not be considered Rnal 
even if the contractor doesn't appeal within the prescribed time.'5 
In addition, the contracting officer must notify the contractor of 
the Optional Accelerated Procedure of the Armed Services Board 
of Contract Appeals in appeals involving $5,000 or less.'b 

Appeal within $0 days. If the contractor is dissatisfied with 
the decision of the contracting officer, and the decision i s  a proper 
one for determination by the contracting officer under the Disputes 
Clause, the contractor must exercise his right to appeal within 
30 days or the contracting officer's decision becomes final. In 
computing this 30 day period the date of the receipt of the 
decision by the contractor i s  excluded." If the last day falls on 
a Sunday or holiday the period for appeal i s  extended to  the next 
day, but no extension is made if the last day i s  a Saturday and not 
a haliday.'n However, under the Disputes Clause all that is needed 
to stop the running of the 30 days is for the contractor to mail the 
appeal. 

In considering the 30 day period for filing appeals pursuant to 
the Disputes Clause, contractors and government procurement 
officials should bear in mind that other time limitations in the con- 
tract may affect the parties' rights. There is, f a r  example, a 30 
day limitation f a r  submitting a claim under the Changes Clause." 
A contractor must submit his termination claim within one year of 
the effective date of termination.80 

Form of appeal. The Disputes Clause provides that  the appeal 
mailed or furnished to the contracting officer must be in writing 

76 The Court  of Claims has held tha t  a contracting officer's letter tha t  did 
not e a m p l ~  with s.n Army Proeurement Procedure rule ljlmilar to the ASPR 
pmvis~on cited m note 74 could not ha considered to be a final decision of the 
contracting offieor. Baatwulek-Batterson Co. Y. United States,  283 F.2d 956 
(Ct.  CI. 1960), digested in DA Pam 716-50-74, 6 ii, para. 10 (1861). Ais0 
see Curtlss-Wnghf Corp., ASBCA No. 6276 INov. 30, 1960). 61-1 BCA para. 
2861: t i m d  of Texas industries,  ASBCA No. 6687 (Dee. 23. 1969). 58-2 
BCA p w a .  2464, digested in DA Pam 716-60-61, 8 11, para. 7 (19601 i ROY 
K. Hubbsrd,  ASBCA No. 7817 (May 21, 1962).  

i6ASPR 1-314 1Oet. 3. 1B601. 
11 Schroeder Tool & Engineering Co., ASBCA No. 851 (Feb. 5 ,  1962). 
'BLormar Instrument Co.. ASBCA No. 3287 (Aprd  2, 19571, 57-1 ECA 

para. 1228. 
i P  See, e g . ,  the January 19% edition of the Changer Clause far fixed-price 

mpply  eontracts. ASPR 7-103.2. The 30 day limitation in tha t  clause msy 
be extended by the contrseting offieai. 

80 See, as.. the January  1861 edition of the Termination for Convenience 
If t h i  Government Clavae for  Rxed-price eonlraetn. ASPR 8.701 (Jan. 31, 
1961). The time limit in tha t  ciame may also be extenied by the contracting 

16 *GO bamB 
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and addressed to the Secretary of the department concerned.8' The 
rules of the Armed Services Board of Contract Appeals provide: 

A notice of appeal should indicate tha t  an appeal i s  thereby intended, 
and should identify the contract (by number) ,  the department and aeeney 
or bureau cognizant of the dapute .  and the decision from which the 
appeal 1s taken. The notice of appeal should be a imed personally by the 
appellant ( the  Contractor making the appeal) ,  or by an officer of the  
appellant Corporation or member of  the appellant firm, or by the Con- 
tractor 's  duly suthoriied repiewntstive or attorney. . . .as 

This requirement that  the appesi state that i t  is an appeal is 
a very important one. Although the Board has been extremely 
liberal in some cases in finding that a letter sent to a contracting 
officer within 30 days of hia decision indicated an intent to appeal 
and, therefore, was a timely there have been eases where 
the Board has found otherwise." Therefore, a contractor should 
explicitly state he is appealing. 

Finality of the contraetlng ofice7's deckion. As stated above, 
the Disputes Clause provides that unless the contractor does a p  
peal within 30 days from the contracting officer's decision, that  
decision is "final and conclusive." The Armed Services Board of 
Contract Appeals has held this 30 day appeal period to be jurisdic- 
tional. For example, in Victor Products Corporation B5 the ASBCA 
stated : 

The Board has  heid in innumerable eases tha t  u n i m  the appellant 
eReeta an appeal within the 30 day period specified in the 'Disputes' 
article, this Board is without authority to consider the matter.  A t  the 
expiration of the 30 day period the Government has acquired rights which 
cannot be waived by the Secretary 01 by this Board. 

The contracting officer may not revive the right to appeal by recon- 
sidering the contractor's claim after the 30 day period has 
expired.g$ However, the contraeting officer may reconsider his 
decision within the 30 day period and if he does so, the con- 

8 1  The ASBCA has held tha t  addressing an appeal to the Secretary i~ not 
required. tha t  filing the appeal with the contraeting officer is sufficient. New 
York Engineering Ca., ASBCA No. 289 (April  13, 1950). The ASBCA rules 
IO provide. ASPR, Appendix A, Rule 2. 

82 ASPR,  Appendix A, Rvle 3. 
1 3  For exampie, in New Yark Engineering Company, ASBCA No. 289 

(April  13, 1950). the Board held tha t  a let ter indicating an intent by the 
contractor to t rea t  the contract a i  breached by the Government *a% actually 
an appeal. 

$ 4  E.9 . .  Reading Clathing Manufacturing Compsny, ASECA No. 3912 (May 
7, 1957), 57-1 BCA para.  1290. In tha t  esse the Board dmcusser leVelPl  
e a ~ l l e i  declsiona holding there u u  an intent to appeal and several where 
there was not. 

8 1  ASBCA No. 4811 (June 24, 1958). 5%2 BCA para.  1844. 
S I  MeGraw.H~I1 Book Co., ASBCA No. 4500 (July 7, 1958). 58-2 ECA 

B? Chemical Serriee Corporation. ASBCA No. 734 (Jan 2, 1951). 
para.  1868. 
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tractor will have SO days to appeal after receipt of the eon- 
tracting officer's decision after Because of the 
warding of the Default Clauseb' in defense contracts, a peculiar 
rule has developed where a contract has been terminated for de- 
fault. The contractor may have the issue of excusability of his 
default determined on an appeal from an assessment of excess 
costs, even though he did not submit a timely appeal from the de- 
fault termination itself.s0 However, a contracting officer's decision 
on any isme other than excusability, for  example a decision that 
the contractor failed to deliver supplies meeting the contract 
specfications, is final unless the contractor appeals within 30 days 
of the decision. If the contractor does not timely appeal, those 
questions may not be reopened in an appeal from the assessment 
of excess eoats.~1 

If he fails to submit a timely appeal from a contracting officer's 
decision, a contractor may not obtain relief from the courts, for 
they will hold he has failed to  exhaust his administrative re- 
medies.#? Of course, the contracting officer's decision does not 
preclude the courts from giving a contractor relief if that  decision 
pertains to a matter not within the purview of the Disputes Clause. 
Examples a re :  whether a contractor offered or gave any 
gratuities to any officer or employee of the Government with a 
view toward securing a contract or favorable treatment," and 
where the contracting officer's action has in effect breached the 
contract.? Moreaver, under the Disputes Clause an unappealed 
decision of a contracting officer on B question of law is not 
However, it  seems that  his unappealed decision would be final on 
a question of fact and not reviewable by the courts even if it were 
not based on substantial evidence. The provision in the Wunder- 

BB U n m  Sewme Machine Company, ASBCA No. 4796 iFeb. 26, 1959). 
59-1 BCA para. 2121, digested in DA Pam 715-50-2, Disputes para. 40 
(1960). 

8) See, e r , the November 1961 editmn of the Default Clsuna for fixed-price 
nvppiyeontmets. ASPR 8.7~7  IN^^. 11,1961!. 

BO Fulford MfE, Co., ASBCA Nor. 2143. 2144 (May 20. 1855), digested In 

* L  Vhrginia D s d  Extract C o ,  ASBCA KO. 4916 (April 24, 1959!, 59-1 BCA 

 united States V.  Csliahan Walker Conntr. Co., 317 U.S. 5 6  (1942); 

8 8  See the Gratuities Clavae (March 1952!, ASPR 7-104.15 (A%. 21. 1961).  
84 See, 8 r., Saddler Y United States. 287 F.2d 411 (Ct. CI. 1961) (change 

D A  Pam 715-50-1 Default para. 70 11957). 

para 2188, digested ~n DA Pam 715-50-2. Defrvit pars. 64 (1960). 

Happei Y. United Stater. 279 F.2d 88 (8th Clr. 1960).  

beyond i e o ~ e  of the contract eonatitvtea a breath of contract). 
05 The diaputes clauses for both the  upp ply and construction contracts ex. 

piieitly follow the requirement of 68 Stat 81 (1964) .  41 U.S.C. I 3 2 2  i1958!, 
that "No Gawrnment eontrzet shall contain a provision making final on P 

question of law the decision of any admmistrati\.e offielal. representative, or 
hard."  C1 12, SF 32 (Sept  1961 ed ),  quoted in text at note 49; C1. 6, SF 
23A (April 1961 ed 1 ,  quoted In note 49. 
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lich Act 96 preventing such a decision from being final applies only 
to decisions of "the head of any department or agency or his duly 
authorized representative or board." 
5. The Disputes Procedure: The Armed Semites B o w d  of 

Unless the Disputes Clauae of a contract provides for an inter- 
mediate appeal," the appeal is to the Secretary of the Depart- 
ment. The Armed Services Board of Contract Appeals has been 
designated the authorized representative of the Secretary of De- 
fense and the Secretaries of the Military Departments to consider 
and determine appeals under the Disputes Clause.aB 

Jurisdiction ia appellate. The Board's jurisdiction is appellate; 
that  is, there must be a contracting officer's decision from which 
the contractor has appealed. An appeal will usually be dismissed 
or remanded to the contracting officer as to  any issues on which 
he has not made a decision." However, the refusal of a contracting 
officer to consider a claim or to render a decision an it may itself 

ContrQCt A p p e ~ l a  

8'. Dep't of Defense Dire& No. 6164.17 '(March 20. 1962) 
88 Heaae.Eeatern Corp., ASBCA No. 1632 (March 10, 19541, digested in 

DA Pam 115-50-1, Allowable Costs para. 7 (19571 ; Atlas Psbries Corp., 
ASBCA No. 6286 (Jan. 15. l9B2), 1982 BCA para. 3284. 
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be an appealable decision,"O and a contracting officer may not 
oust the Board of jurisdiction by attempting to withdraw a 
decision from which an appeal has been filed.lo1 In an appeal by a 
contractor from a decision unfavorable to him in part, the 
Government may challenge the part  favorable to the cantraetor.10z 

Questions of law. Obviously, under the current Disputes Clause, 
decisions of the ASBCA on questions of law are not conclusive, nor 
could they be made so after the passage of the Wunderlich Act. 
However, does the clause give the Board any jurisdiction over a 
question of law in the first place? The clause states i t  applies to 
disputes concerning questions of fact arising under the contract, 
but there are many eases in which questions of fact and law are 
mixed to such an extent that  they cannot be considered inde- 
pendently. This is recognized by part  (b )  of the clause, which 
provides that the clause does not preclude consideration of law 
questions in connection with decisions involving disputed facts.Io3 
But what about pure questions of law, assuming they exist? 

This problem concerned the War Department Board of Contract 
Appeals, a predecessor of the Armed Services Board of Contract 
Appeals, for some yeam, until a memorandum of the Secretary 
of War was issued on July 4, 1944. This memorandum gave the 
War Department Board of Contract Appeals such authority and 
discretion as the Secretary of War himself might exercise either 
through contractual power or otherwise in the consideration and 
disposition of appeals.lO' Immediately thereafter, the Board 
seized upon this memorandum as granting i t  authority to deter- 
mine pure questions of law."8 Then in 1949 this board, now 

100 Aerodex. h e . ,  ASBCA No. 5545 (July 25, 1861). 61-2 BCA para. 3118: 
Wood of T e x a ~  Induatriea, ASBCA No. 5687 (Dee. 28, 1959) .  55-2 BCA psra .  
2464. 

101 Psrkaide Clothea, Ine., ASBCA No. 4184 (July 1, 1560). 50-2 ECA para. 
2707; Pace C o w ,  ASBCA No. 5554 (June SO, 1950). 60-2 BCA pars. 2598. 

102 Ruaaeii 8. Gennon Co., ASBCA Nos. 1189 and 1388 IDec. 14, 1968). 
digested in DA Pam 716-50-1, Allowable Costs para.  5 (18671; JAGT 1854' 
1271 (Jan. 22, 1 8 5 0 ,  digested m DA Pam 715-50-1, Disputes para.  4 7  (1857) .  

~ , J A  An early ASBCA ease applied par t  of the Board's charter to the i sme  
eRect. Sil l8 Mason Co., ASBCA No. 234 (Dee. 15, 1949) 

104 The memorandum i i  quoted in full in Foreat Box & Lumber Co., ASBCA 
No. 2916 (Feb. 6, 18561. In commenting on the memorandurn, the Court  of 
Clsima has atsted: "lt in evident tha t  the Secretary wss svtharimng the 
Board to act for him in the way tha t  any owner would act if a contractor 
was diaaatisfied with the way he was treated by the owuner'i representative 
in charge. He would listen to the contractor's etory, and if he thought tha t  
h'e representative had been unfair ,  he would reverse him He would do this, 
not became the contract gave him any authority to make a f i n d  deeiaion 
which would bsr  the contractor from relief I" the courts for breach of con- 
tract ,  but because it would be the natural  and fa i r  way for an ownei to  act." 
MeWillisma Dredging Co. V .  L'nlted States,  11s Ct. CI. 1, 15-17 (1950) .  

1asPeter Kiewit Sans, WD BCA No. 717 (July 18, 1844). For diacuaaion 
of the early decisions nn this ~ i e a ,  see Austin,  Digeat of Dccisma,  Army 
Board of Contract Appesla 1842-50: Interpretation, Jurisdictional Questions. 
20 A 0 0  BSYBB 
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called the Army Board of Contract Appeals, and the Navy Board 
of Contract Appeals were absorbed into the Armed Services Board 
of Contract Appeals, which, a s  originally constituted, was divided 
into three panels, designated the Army, Navy, and Air Force 
Contract Appeals Panels, each of which generally decided the 
disputes arising in the contracts of their own services.108 Bath 
the Army and Air Force panels took jurisdiction over questions 
Of law lo' but the Navy did not.lOs At first the Army panel based 
its jurisdiction on the July 4, 1944 memorandum,Wn but, even 
after that memorandum was rescinded,"' the Army panel con- 
tinued to exercise jurisdiction over w l a t  appeared to be pure 
questions of law."L 

An example of the action of the Air Force panel in this area 
is Aerodez, Inc."z This case involved the interpretation of a 
contract and its option clause. the issue being the period of time 
that  the parties intended the Government t o  have in which to 
exercise the option. The contracting officer refused to render a 
decision under the Disputes Clause on the ground that  a pure 
question of law was involved. On appeal from the contracting 
officer's refusal, the Air Force panel of the ASBCA denied the 
Government's motion to dismiss the "purely legal question." The 
Air Force panel said merely that the motion lacked merit. 

This panel split, which certainly could not be considered desir- 
able, will probably soon be resolved for, effective May 1, 1962. 
the Armed Services Board of Contract Appeals wa8 reorganized 
under a new charter which abolished the individual service 
panels.'1a This should result in a single position an this jurisdic- 
tional question. 

106 In certain esse8 dispute8 were decided by the f d i  Baard membership. 
In, Wsterman Steamship Co., ASBCA No. 362 (Feb. 13, 1851). Appeal, 

of C D Y ~ O ~ .  had to be hied within the time allowed by the disputes elauae. 
Anderson Air Activities, ASBCA No. 1463 (Feb. 15, 1954). Aerodex, Inc., 
ASBCA No. 6646 (Ju ly  25,19611, 61-2 BCA para.  3113. 

108Arkans~a  L O U I ~ B I P  Gas Company, ASBCA No. 2232 (Dec. 28, 1854);  
Minneapoiia-Maiine Co., ASBCA No. 1961 (June 11,1954). 

10QWaterman Steamship Co., ASBCA No. 362 (Feb. 13, 1851).  
110 JAGT 195818384 (Dee. 16, 1953).  digeated in DA Pam 715-50-2, Dia- 

putes para. 36 (1860). 
111 General Motors Coip., Ailiaon Dwiaion. ASBCA Nos. 5206, 6207, and 

6208 (April  25, 1860), 60-1 BCA para.  2614, digeated m DA Pam 116-60-66, 
I 111. pars. 7 (1960). motion io? weonaidemtirn dismissed, Dec. 13, 1860, 
61-1 BCA pars. 2380, dlgested in D A  Pam 711-10-76, 5 11. pars.  6 (1961). 
In this ease, which appeared prnmanly t o  i n ~ o l v e  the interpretation af B 
statute,  the Army panel took jurisdiction saying the ~ s s u e s  framed were 
"typical of 189118 regularly brought before thi)  Baard for it8 decision." The 
Comptroller General agreed with the Baard'B interpretation of the statute.  
Ms. Comp. G m  B-143135 (April  14. 1861). 

112 ASBCA No. 6546 ( Ju ly  25, 1861). 61-2 BCA para.  3113. 
1 3 2  Dep't of Defense Directive No. 5154.17 (March 20, 1962).  

*oo e8618 21 
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Damges  far breach of contract. The ASBCA has consistently 
ruled that  unless there is a contract clause providing for  a price 
adjustment f a r  the action or inaction of the Government on 
which the contractor's claim is based, the Board will hold that  it 
has no jurisdiction to  grant the relief sought.'1' For example, in 
a case where the contractor sought standby costs incurred in swait- 
i n s  the issuance of a change order, the Board held that  the 
Changes Clause gives the Government the contractual right with- 
out incurring liability to  delay or suspend contract performance 
for  a reasonable period of time while exercising the right to  
make or consider contract changes; in the event the Government 
takes more than a reasonable time, claims for increased costs 
occasioned thereby, in absence of a contract provision providing 
fo r  adjustment therefor, are in the nature of claims far  damages 
for breach of contract over which the Board has no jurisdiction.IxE 
Similarly, the Board has stated it has no jurisdiction to com- 
pensate for  increased cost in performing the unchanged work 
resulting from a change order unless there is a contractual pro- 
vision authorizing an adjustment."e Similarly. where a contractor 
requested reimbursement for  standby costs incurred as a result 
of failure of the Government promptly to inspect and accept pilot 
lata of ammunition called for  by the contract, the appeal was 
dismissed for  lack of jurisdiction because the contract contained 
no provision authorizing price adjustment for  costs incurred 

114R0senthsi & Son, Ine., ASBCA No. 7333 iSept.  11, 1961), 61-1 BCA 
PPIP. 3160; Specialty Awemhling & Packing Co., ASBCA Nan. 4523-32 
iSept.  29, 1959).  59-2 BCA papa. 2370; Johnson & Cox, ASBCA No. 2300 
( Jan .  27, 19561, digea ld  in DA Pam 716-60-1, Changes para 13 (1867). 
In a recent dac iwn,  howzver, the Board appeared m ~ g n a r e  this jurisdictional 
limitation. Tulas Army and Navy Store, ASBCA No. 6449, m motion io? 
rroonatdevotian, (April  2 6 ,  1961), 61-1 BCA para.  3022. digested in DA Pam 
715-50-80, 5 l I , p a r % .  3 (1962). 

LIE Roscoe Engineering coip .  Asaoeiates, ASBCA No. 6370 iSe i t .  13, 18611, 
61-2 BCA para.  3148; Laburnum Constr. Corp., ASBCA No. 6625 i A w  10, 
19591, 59-2 BCA para.  2308 For exsmpies of clauses which, If  contained 
in B contract, uouid be L bnais for  the Board's iuriadietion see the ''Price 
Adjustment for Suapenalon, Delay 01 Interrupfmn of Work" clause (Nov. 
19611, ASPR 7-804.3, for ulle m certain conatruetion contracts, end the "Stop 
Work Order" c iawa (July 19601, ASPR 7-105.8, for use m certain supply 
contracts. 

116 Roscoe Engineering Corp. A m c m t e s ,  note 115 supra, Laburnum Conatr. 
Carp., note 116 mpra. The Cument ' 'Changes" clause idan. 1958) for fixed 
p m e  wppiy contracts iASPR 7-103.2, which is identical to Art.  2, Standard 
Farm 32 i sopt .  1961 ed.1 1 does proride P b a d i  fo r  adjustment far increased 
costs in performing unchanged work. There 1s no atsndard provismn fa7 
construetion contracts tha t  IO provider. 

22 AGO 61138 
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as  a result of delays by the Government and the Changes Clause 
could not be made the basis for relief.'l? 

The Board has  also held it has no jurisdiction over a claim for 
Increased costs for  l a b  delivery oi property the Government has 
agreed to  furnish unless there is a provision in the contract pro- 
viding for  adjustment of ptice in this eventuality.'1B 

Even though the Board may not have jurisdiction over the can- 
tractor's claim, the Charter of the Board authorizes it to deter. 
mine facts in such case8 without expressing an opinion on the 
question of 1iability.l- However, the contractor has no right to 
demand these findings.lZ0 Where a motion to dismiss is granted 
before 8 hearing on the merits, there is litle point in having these 
findings made. However, they would be merited where the motion 
was granted after a hearing had been held. 

In other cases the Board may not have effective jurisdiction 
over an appeal or may not be able, for one reason or another, to 
grant  the relief requested, and yet it may be desirable to have the 
Board render an advisory opinion on the merits. The Board has 
done so in cases involving the so-called Capehsrt Housing con- 
tracts where a contractor c l a i m  additional compensation but the 

117 Simmd-lnduatriea Meccaniche Sacieta per Aziani, ASBCA No. 6141 
(Jan. 24, lssl!, 61-1 BCA p a m  2911. Aacord, C o r k t t a  Conatr. Co. ASECA 
No. 8811 (Oct. 3,  19611. 81-2 BCA para. s lm;  Biount Bros. C& Co., 
ASBCA No. 584Z (April  29, 1960). 6&1 ECA para. 2634: Cryatpl X Carp. 
ASBCA No. 877 IJuns SO, 18.52). However, the ASECA has held tha t  ad 
order to *Ccelerate may create B right to an equitsble adjustment under the 
Changes Clauae. Standard Store Eqnipment Co., ASBCA No. 4348 (Aug. 
28, 19581, 58-2 ECA papa, 1802, In the Simmei-lndualriea decision, supre, 
which waa B deeiaian by the chairman of the three pmela Iequ~valent to L 
"full board" deeiaionl, one af the chairman d i m n t e d ,  awing  tha t  the time 
hnd come for the Board ta recognize the fsi lacy of treating d d ~ y  coats differ- 
ent from aeeeleiation coats. He could see no difference hetween an order to 
advance production one month and an order to postpone production m e  month. 
In his diaaent he cited ths  following case8 in which he felt  the Board had 
taken B position dismatricdly opposite to the one tpken in Simmd-lndustm'sa: 
Todd Shipyards Corp., ASECA Naa. 649, 660 (Sept.  28, 1861); Sehaefer B 
Co., ASBCA No. 811 (Jan. 31,1962). 

118 Croft-Mullins Electric Co., ASBCA No. 6113 (Jan. 27, 1861). 81-1 BCA 
pmrs. 2822; Lsraon-Ralto Conatr. Co., ASBCA No. 7468 (Nov. 28, 19611, 81-2 
ECA pars. 3246. For  an exampie of B elivse which, if contained in a contract, 
would be the basin for the Basrd'a jurisdiction m e  the "Govcmm~nt  
Furniahed Property'' elauie (Nov. 19811, ASPR 13-602. for use In certdn 
fixed.priee eontract.. For  an interprctntion of s similar proviaton see Van 
Erode Milling Co., Inc., ASECA No. 4289 (Dee. 22, 1959). 58-2 BCA para.  
2456, clvd on 7aconaidemttan. (March 28, 1960), O W  BCA pars. 2587. 

111 Dep't a i  Defenae Directive No. 5154.17 (March 20, 1982), which i8 aet 
out in ASPR, Appendix A. This was t rue  %Is0 of the f o m e r  charter.  

110 Simmd-lnduatriea Meccaniche Soeieta p(r Azioni, ASECA No. 6141 
(Jan. 24, 1961).  61-1 BCApara .  2917. 
A 0 0  ImPB 23 
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Board is unable to grant the request because the statutory limita- 
tion'?' an the contract price has already been reached.'*= 

Subcontractors. Generally. a subcontractor has no right of di- 
rect appeal to the Armed Services Board of Contract Appeal8 
unless there is in the subeontract a clsuBe so providing, inserted a t  
the contracting officer's direction or specifically approved by the 
contracting officer.'z8 However. a prime contractor may appeal to 
the Board on behalf of a subcontractor.12' However, if the sub- 
contract between the prime and subcontractor contains a clause 
absolving the former of liability to the latter for acts of the Gov- 
ernment. the prime might not be able to recover.l*l 

The limitation i s  $15,800 for  en individunl family unit  and an average 
of $16,500 per family unit  per project. 63 Stat. 570 (19491, as amended. 12 
U.S.C. $ 1784b(b) (3) ( B J  (Supp. 11, 1861). 

L**J. W. Bnteaon Co., ASBCA No. 6100 (Oct. 23, 1561).  51-2 BCA psra .  
3184: For t  Sill A s S w s t e ~ ,  ASBCA Nos. 7482, 7826 (dune 26. 1962).  1552 
BCA para.  3418. Thus in the Botoaon case the Board found certain ciaim. 
of the eontiaeto? meritorious and wcammended an upward equitable adjust. 
ment ~n B stated amount. I t  want an to IW, however. tha t  Dwment was 

mil i ta~y  department8 i8 aponroring (he eonatruetmn. -In ereh of the three 
departments %n Asiirtant Secretary submitted his own matmCtion8 to the  
Board s i  to disposition of aveh cases. See the brief disevaaion of them in. 
atruetions in the Fort Sdl case. B U P ~ ~ .  

123Remiei Co. Ltd., ASBCA No. 5295 (Sept.  4, 1959),  59.2 BCA pars .  
2336; S .  Volpe & Co., Ine., ASBCA No. 1710 (April  6, 1962). 1962 BCA p a n .  
3350; SAGT 1961r7310 (Oct. 3, 1861). 

12( TidFwater.KiLwit-P.E.C., ASBCA No. 6971 (Oet. 6, 1961), 61-2 BCA 
para.  3173; The Harr i s  Coni Co., ASBCA No. 1263 (March 14, 1958), 5 b l  
BCA para.  1688: General Ina ts l l s t~on  Co., ASBCA No. 2061 (Dec. 14, 1854). 
digeated in DA Pam 116-60-1, Chsngea para. I (1957). 

Is1 Thia 1s the so-eslied Smenn doetrine, named af te r  B Court of Clnims 
decision, Severin V. United States,  58 Ct. Ci. 435 (19431. O ~ T L .  den., 322 US. 
733 (1944).  This doetrine was eited with acmrovai in the Generd  Inatolio- 
tion ease, note 124 mgro, and in F a r n w o r t h - a  Chamber8 Co., ASBCA Nos. 
5768-72, 5966, and 5967 (July 26, 1560). 50-2 BCA para.  2717, digested in 
DA Pam 715-50-67. 8 11. s a m  3 11860). See slm J. W. Bsteion Co.. ASBCA 
No. 6100 (Oct. 23, I k 1 ) , . 6 1 - 2  ECA para.  3184. In other case8 the ASBCA 
has been reluctant to apply the doctrine, For example, m Morrison-Knudsen, 
Inc., ASBCA No. 4928 (Aue .  16, 1550). 60-2 BCA PW.. 1982, the Army 
panel stated tha t  the Severin doetrine did not apply where B prime contractor 
appealed on behalf of a aukont rse tor  to obtain a pnme contract price adjust- 
ment under the Changed Conditions Clsuae. The decision stated tha t  reiief 
under tha t  clause is conditioned upon prmf tha t  P changed condition has 
cnvaed either the prime contractor or his ivbeontractar to meur addlfionai 
colts:  the fact  tha t  the p ~ i m e  eontrector may have protected itself from 
llsbility to the aubeontraetor for the sdditional corita i s  ~mmaterial .  In A. 
DuBoia & Sam, ASBCA No. 5116 (Aug. 31, 1950l. 60-2 BCA para.  2750, 
dieeited in DA Pam 716-60-70. I 11. mar.. 1 2  119611 the Board held tha t  
th; Seuer(n doctrine does not appiy to 'hvemm&t d&ya &&the G&&. 
ment-Furnished Property Clnuae. For  B comprehensive discussion of this 
problem aee Hubbard, The Severin Doctrine, Mil. L. Rev., October 1560, p. 181. 
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Other limitationa on jurisdiction. In addition to the foregoing 
limitations the Armed Services Board of Contract Appeals has 
held it is without jurisdiction to grant relief to a contractor whose 
contract was cancelled "by the contracting officer pursuant to di- 
rection of the Comptroller General," nor may it reform a con- 

nor grant relief on the basis of an implied contract,'2' nor 
correct mistakes in bids,"' nor review the denial of a request for 
relief under Title I1 of the First War Powers Act Lao or its succes. 
sor legislation, Public Law 85-804.1al 

Rules of the Armed Services B a r d  of Contract Appeals. When 
a contractor appeals from the decision of a contracting officer, his 
notice of appeal is forwarded and docketed with the Armed 
Services Board of Contract Appeals which immediately sends a 
copy of its rules to the contractor.1aa These rules provide for  the 
filing of a complaint within SO days after receipt of notice of 
docketing by the Board. but the Board may extend this time laa 

and has been liberal in doing 90.134 Where a complaint has not 
been filed, the Board in some eases has decided the appeal on the 
existing record la6 and in others has dismissed the appeal for lack 
of prosecution.1SB Apparently the action of the Board will depend 
on the completeness of the file before it. Each claim must be stated 
with as much particularity a8 is practical although no technical 

116 Model Engineering & Y f g . ,  h e . ,  ASECA No. 7079 (Aug.  24, 19611. 
61-2 BCA PPI(B. 3131. Ci. Preabr, Inc., ASBCA No. 6572 (Jan. 30, 1961), 
61-1 BCA para. 2837. 

lli Starek Van Linea, he . ,  ASECA No. 4641 (Doc. 16, 1958J, 6 b 2  ECA 
para. 2036. 

l*S tiillism Ssiea Co., ASECA KO. 1840 (Oct. 22, 1954) 
12s Forgee Metal Products. Ine., ASECA No. 2220 (Jm. 21, 1956);  Vaughn 

Conatr. Co., ASBCA Po. 7881 (June 12, 1961) .  
180 Title 11, Firit War  Powera Act. eh 583, 0 201, 66 Stat. 839 (1941) .  Con- 

sult Fenton Indurtriea, ASECA No. 2685 (June 30, 1866). 
la172 Stat. 972 (1968). 50 U.S.C. 8 611 ( 1 9 5 8 ) .  Consult YurraySandera 

& Associates. ASECA Nos. 6725, 6841, 7030 (March 24. 1961). 61-1 BCA 
para. 2581. 

132 These rules are w t  out in Part 2 to Appendix A of ASPR. At the time 
this article was written the rules had not been amended t o  refleet the new 
charter of lhe Board. 

I * J  ASPR. Appendix A,  Rule 5 .  
IS4 See. for example, Penn Garment Company, ASECA No. 4983 (Dec. 31, 

1858),58-2 BCA para. 2041. 
Matiynn Enterprises, Ine., ASBCA No SO28 (May 27, 18611, 57-1 BCA 

pmn. 1301; South Miasiarippi Dlanufaetvrine and Engineering Co., ASBCA 
No. 3350 ixarch 8, 1857). 57-1 BCA para. 1208. 

1x0 c Karma" Bryant, ASECA Po. 4969 IDec. 31, 1958l. 68-2 ECA para. 
2041; Pen" Garment Co., ASECA No. 4993 (Dee. 31, 1958). 58-2 BCA para. 
2041. 
*GO 6 8 d l R  25 
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form is required."' Documentary evidence in support of claims 
may be filed as exhibits to  the complaint. After service of the 
complaint the Government has 60 days in which to answer; 
however, this time limit may 8180 be extended by the Board.'a8 
In either case both the contractor and the Government may amend 
their pleadings at  most any time.'Ze 

The rules provide for  the usual prehearing procedures, such as 
motiona,"0 depositiona,Idl inspection of designated documenta,"l 
and prehearing conferences.'" The contractor is entitled to a 
hearing I" and has the right to present e~ idence . "~  Generally, 
the rules of evidence of the Federal District Courts in non-jury 
trials apply.ld8 Following the hearing. the parties are given the 
opportunity to present briefs."' Then the Board's decision Is 
made in writing and authenticated copies are forwarded simultane- 
ouslv to bath parties. Motions for reconsideration must be filed 
within SO days of the receipt of a copy of the decision of the 
Board by the party filing the motion.14a If it is not filed within 
that  time the motion will be dismissed.'" If an appeal involves 

IS7 ASPR Appendix A Rule 5. The Board doe8 not follow strlet  rules of 
pleading. i e s d e r  Mmuiactu~ing Company, ASBCA No. 3532 (Aug. 30, 
1957) .  57-2 BCA para 1415. Far a ease diseusning the su lc l eney  of B Com- 
plaint ~ e e  Design Service Co., ASBCA Xos. 3145 and 3146 (Jan. 31, 195SI. 
58-1 BCA para.  1608. 

This rule also provider tha t  when the 
Government f i l es  it8 answer i t  ahsil Rle with the Board the decision from 
which the appeal w88 tsken the contractor's let ters the Contract together 
with Its  amendments and :ther documents m a t e d  to the appeal which 
become par t  of the appeal file available far inspection a t  the offieea of the 
Board I" Washington. D.C. 

law ASPR, Appendix A, Role 8; Clyde Cailins, Ine, ASBCA So 3976 (Jan. 
6. 1 9 5 8 ) ,  55-1 BCA para  1680. 

140 ASPR,  Appendix A, Rule 9. 
141 ASPR,  Appendix A, Rule 13. 
10 ASPR, Appendix A, Rule 13.. 
1 4 8  ASPR,  Appendix A,  Rule 14.  

Henrmgs may be waived ASPR, Appendix A, Rule 18. 
It5 ASPR,  Appendix A,  Rules 16 and 20. The eontractor 18 given thew 

rights eontractusily pursuant t o  the Disputes Clause. 
118 ASPR,  Appendix A, Rule 20. In ~ c t u d  practice the Board is Y~unl ly  

quite liberal in applying d e s  of evidence 
141 ASPR, Appendix A, Rule 23. Brief8 may also be rvbmitted if the B P P P ~  

18 ruhm.tted without B haarmg. ASPR, Append>* A, Rule 18. 
148 ASPR,  Appendix A, Rule 29 On a motion f a r  recanmderatmn the pres- 

entation of addi tma1 ewdenee has been allowed. Tankernley Conitruetion 
Company, ASBCA No. 2363 (X'ov. 8. 19661, 6 6 2  BCA para 1127. 

148 Apparently,  mere mailing wi l l  not suffice The United States Army 
,Japan Board of Contract Appeals, an Intermediate over~eas appeaia board, 
has PO heid in applying i t s  own rules requiring ''filing'' of a motion for recon- 
sideration within 30 days. Rafu Company, Ltd.. CSARJ BCA Yo. 166 (Ju ly  
23, 19621. 

160 Therma Nuclear Ware Industries, ASBCA 50. 6026 (March 13, 1861).  
61-1 BCA para. 3021. 

26 *oo 13mB 

138 ASPR,  Appendix A, Rule 6 



REMEDIES OF A GOVERNMENT CONTR.4CTOR 

$6,000 in amount or less, i t  may, a t  the request of the appellant, 
be processed under an Optional Accelerated Procedure.ls1 These 
appeals are decided by one member of the Board who renders B 
short brief opinion.lS2 Hearings are permitted if requested."' 

Performance must continue. One might ask why the Govern- 
ment has established this elaborate disputes procedure. W h y  not 
let the contractor seek his remedy in a court? The answer is 
simple. The Disputes Clause grants the Government an invaluable 
right-the contractor's agreement to proceed with the per- 
formance of the contract in accordance with the contracting 
officer's decision pending final resolution of an appeal."' Thus the 
Government obtains what i t  primarily desires when it  con- 
tracts-performance, 

V. JUDICIAL REVIEW 

A. EXHAUSTION OF ADMINISTRATIVE REMEDIES 

As stated earlier, under the Wunderlich Act a decision of the 
head of an agency or his authorized representative pursuant to a 
contractual disputes clause is final and canclusive unless i t  is (1) 
fraudulent, capricious, or arbitrary, (2) so grossly erroneou8 as 
necessarily to imply bad faith, (3) not supported by substantial 
evidence, or ( 4 )  pertains to a question of law. Conversely, if a 
contractor can show any of these conditions exists, he may secure 
a review in a court of appropriate jurisdiction.'+' 

Before seeking such review, however, B contractor must pur. 
sue the remedy provided by the Disputes Clause unless the appeal 
procedure is inadequate or unavailable."~ Except where a statute 

~ 

161 ASPR, Appendix A,  Rule 31 This rule pmvides tha t  the resort to the 
Optional Accelerated Procedure 18 subject to the concurrence of the Depart- 
ment concerned. The new Charter provides tha t  on the request of the ap. 
pellsnt. an appeal mvoivmg $5,000 or less "shall be decided under accelerated 
procedures BQ provided by the Rvies of the Board." This may be interpreted 
sss granting an abaaiuto right to this procsdure not subject to Departmental 
eOnCYITsnCe. 

152 ASPR,  Appendix A, Rule 28 (b l  
158 ASPR, Appendix A, Rule 31. 
184 Pmnnylvanis Testing Laboratory, h e . ,  ASBCA No. 6185 (Nov. 28, 

1961) (existence of B dispute over intergretatian af a contract does not excuse 
a refvaal to perform1 

155 For claims not exceeding $10,000. the Court af Claims and United States 
district  Courts have concurrent iunrdictian.  For elaima exceeding $10.000, 
the Court of  Claims has e x e l u ~ i ~ e  jurisdiction. 2s U.S.C. % I  1346, 1491 
(1958) 

156 United States V. Holpueh Co., 328 U.S. 234 (1946) ;  United Staten Y. 
Blair,  321 U.S. 730 (1944) .  In Henry E. Wlk Co. V. United Ststes,  144 Ct. 
CI. 384 (1959),  the Court  of Claims refused to fake Iurisiietlon because the 
pieintiff.eantractar. a f te r  receiving an adverse deemon from an intermediate 
mppeais board, failed to appeal to the ASBCA, as the contract required. 
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provides otherwise, the extent to which a plaintiff is required to 
pursue his administrative remedy is a matter within the disere- 
tion of the court.'s7 An example of a case in which a court con- 
sidered the appeal procedure to be inadequate was -,here, upon a 
timely appeal ta the Armed Services Board of Contract Appeals by 
the contractor, the Government moved to dismiss the appeal 
because i t  concerned B question of law, and the Board took no 
action on the motion for two years>sB In another case, after the 
contracting officer failed to make a decision for 18 months, the 
contractor filed suit in the Court of Claims. Eleven days later the 
contracting officer rendered a decision from which the contractor 
made a perfunctory appeal. The Contractor continued to press 
his suit in the Court of Claims, which heid exhaustion of ad- 
ministrative remedies was not necessary because the Government 
had delayed unreasonably."s 
In Idaho Falls Bonded Pmduce & Supply Co. u. Cnited States.'6o 

the contractor had appealed to the War Department Board of 
Contract Appeals from an adverse decision of the contracting 
officer, but withdrew his appeal when the Government moved 
to dismiss i t  an the ground that there w a s  no dispute a8 to any 
question of fact. When the Government urged that the contrac- 
tor's suit in the Court of Claims had to fail because the can- 
tractor had not exhausted his administrative remedies, the court, 
after agreeing that the Government's position before the Board 
was well taken, stated: 

. . we think that the Government may not rely "pan B failure tc P Y ~ S U P  
sdmmrtranve remedm when it, mel f ,  has taken the position that there 
w88 no remedy available and Itn adversary has acceded to that eon. 
tentian." ' 
If the decision of the contracting officer is on a matter over 

which the administrative board has no jurisdiction, or is an a ques- 
tion of law.'82 the contractor is not required to appeal to the 
board, but may pursue his remedy directly in a court of ap- 
propriate jurisdiction."' However, determining whether the board 
has jurisdiction, or whether B pure question of law is involved is 
a difficult one, 80 it is wise for a Contractor to go to the board, 
-~ 

1 S i  Neely Y Cnited States iCt. CI. No. 374-56, Jan 18. 1961) 
I b S  Southeastern Oil of Flonda. Ine Y. United States, 127 Ct. Ci. 480 (19531. 
l b l  Oiwer-Finme Co. V. United States. 279 F.2d 498 (Ct  CI. 1960) Aocoid, 

R e ' n h n y  v Cmted States, 233 F 2d 527 ( C t  CI 1960), digested in D A  Pam 
715-50-74, S 11, para 8 11961) 

180 123 Ct CI. 842,107 F Sum 952 (1952)  
161 I d  at 858, 107 F.Supp a t  857 ( 1 9 5 2 )  Accord. United States Y Heatan, 

IS3 Rvat Eng:neermg Co. V. United States. 36 Ct. C1 461 ( 1 9 3 8 ) .  
11' Mairland Bros., ASBCA No. 6607 (June 26,  19613. 61-1 BCA para. 3073. 

28 ACO TSilB 

185 F.Supp. 742 ID S i b .  1961) 



REMEDIES OF A GOVERNMENT CONTRACTOR 

even if the tr ip ia only a perfunctory one designed to protect the 
right to sue in a court." 

B. QCESTION OF LAW 

Although the Supreme Court has appeared to uphold the validity 
of a disputes clause providing for finality of administrative deci- 
sions on questions of law,x66 the Wunderlich Act now prohibits 
such a Thus if a contractor can convince a court tha t  
the dispute involves a question of law, he is assured of court re- 
view. As stated above, however, what is a question of law is not 
always easy to determine. For example, the Court of Claims has 
consistently held tha t  any interpretation of a contract is a question 
of law."7 Although by way of dictum the Supreme Court appeared 
to disagree in Moorman 9. Cnited Stetes,'BB the Court of Claims 
adheres to its view."' In mme eases the Court of Claims has gone 

I54 An exampie of B eontrsetor submitting a pro-forma appeal for this pur- 
pose is Burl  Jahnaan & Associates, ASBCA No. 7732, ete. (April  11, 1962). 

116 The legislative history of the Act indicates tha t  the prohht ion  against  
finality of administrative deemons on questions of law appliea only with 
respect to contracts made af te r  the Act. H.R. Rep. No. 1380, 83d Cong., 2d 
Sens. (18541,  in 2 D.S Code Cong. & Ad. News. 83d Cong., Id  Sesa. 2181 
( 1 8 6 4 ) .  Administrative deeiaions on questions of law mads final by contract8 
let  before the Act would appear to be subject to review only under the 
standards prescribed in the Aet'a first section. quoted in the text aeeompany- 
ing note 59. Even af te r  the Aef, however, there IS no prohibition against  
providing for sdministrative decisions on quentions of Isw SO long a i  tho*, 
decisions m e  not made final. 

United States Y Poarman. 338 U S  457 i1950) 

' 8 ' E . g ,  Caliahsn Constr. Co V. United States,  81 Ct. C1. 586 (1940). In 
fhm ease the court stated ''In contracts of this character where, . . . it IS 
provided tha t  the decinan of the cantraetmg officer and the head of the 
department shall be final and ~ o n e l u ~ i v e  only 88 to questions of fact .  B decision 
or T U ~ W  on a protest OT appeal which involvea or IS based upon an interpre- 
tation and construction of a contract and the rpeeificationa IS P deeisian on 
B q u e i t m  of law rather than the determination of a fact  and does not pre- 
elude the conaiderstion, deciamn, and determination by the court  of the ques. 
tion in cOntrover%y, inciud.ni the facta.'' 81 Ct. Ci a t  616 (emphaa B added).  

IbB31RL.S 617 <I9601 ~~~ ~. ~. 
1(9Aaaaeiated T;sd;rs, h e .  V.  United States,  144 Ct. CI. 744 (18591 ; Union 

Paving Co. V. United Sfstea, 126 Cf. CI. 478, 115 F.Supp. 179 (1953). In the 
Aasoozated Trader# case. the poaitian of the Court of Claims worked to the 
diradvantsge of the eontmetor.  The contract  had been terminated for default ,  
and the eantraetar had been arreased the excess costs suffered by the Gavern- 
ment when P reprocurement was made. The ASBCA held tha t  the ass'asment 
of excess eontr was ~ ~ p r o p e r  because the items obtained on repurchase were 
not, a i  the contract required, "similar" to the ifems as to which the default 
had occurred The Comptroller General disagreed with the ASBCA. and the 
ereean coats were withheld from the contractor. In hrs suit m the Court of 
Claims, the contractor contended tha t  the ASBCA decision W B Q  find and 
binding on the Government The court  disagreed, atating tha t  the meanins of 
the ward "wm~1ar"wai a question of law. Using the dictionary BQ B reference, 
the court  agreed with the Compfrailei General and dinmiaaed the contractor's 
petlfla". 
*GO 63mB 29 
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even further. For example, in PoioronProduets u. United Statesyo 
that  court held that whether a timely appeal has been perfected 
within the meaning of the contract is a question of law. 

Although some other federal courts have followed the Court of 
Claims' view that  any interpretation af a contract is a question 
of law,111 others appear to apply the rule that if testimony is needed 
in order to interpret the contract meaning, a question of fact is 
involved.llz 

C .  BREACH OF CONTRACT 

As stated earlier, the Armed Services Board of Contract Appeals 
cannot allow compensation for any damages a contractor may 
suffer unless the contract authorizes an administrative adjust- 
ment. If the contract does not, the contractor's remedy is suit 
in B court for breach of contract. Occasionally, a contractor will 
seek relief before an administrative board and then, if not satis- 
fied, will bring wit for breach of contract, contending the board's 
decision waa a nullity because the board lacked jurisdiction."' 

1 7 0  126 Ct.  CI. 816,116 F Supp 588 (18531. 
171 E I ,  Kayfidd Conrtr .  Co. v United States,  278 F 2d 217 (2d Cir. 19601 i 

United State8 V. Lundrtram, 138 F.2d 792 18th Cir. 19431 (whether materials 
BCtYslb hauled differed from those the contract required to  be hauled).  

172 In Brawn & Co. V. M'Gran, 38 U.S. ( 1 4  Pet.)  479 (1840). Justice Story 
stated: "It  IS certainly true,  as B general w i e ,  tha t  the interpxfation of 
writ ten in i t rumen t i  properly belongs to  the Court. and not to the ] m y .  But  
there certainly are casea, in uhich. from the different senlies of the wards 
"ped, or their  obicure and indeterminate reierenee to unexplained cireum. 
rtaneer. the true interpretation of the language may be left LO the considera. 
tion of the j u r y  for  the purpose of earrying into affect the red intention af 
the parties." 39 C.S. st 493. 

In Phoenix Tempe Stone Co. V. De Waard ,  20 F.2d 757 (9th Cir 1Y271, the 
court stated.  "Where B eontract is written I" words of common uie and IS 
f ree  from ambwuity, ~t IS for the court  without testimony t o  deciare i ts  
mesn'ng, and far the ivry to accept the construction put upon It by the court 
But where technical terms of 8 c i m c e .  nrt or trade are employed, 01 common 
war31 are used in an unusuai i e n i e ,  or w h e r e a s  her-sumbais, lines. OT 
marks are used, fhs significance af which IS not commonly understood, test>- 
m o w  may be received from persans familiar with wch use to expiam the 
meaning and if the telitimony IS confilctmg, it IS for the jury in the light of 
the t atlmony to determine the r e d  undeiatnnding and agreement of the 
contraetlng parties.'' 20 F.2d s t  762. 

Canmlt all0 Lowell 0 Weat Lumber Sales V. United Stater, 270 F.2d 12 
(9th Cir. 19691 *here thp c o u r t  found tha t  the contract did naf clearly mdi- 
cate whither it WBI a ''call" or "rqulrementa" contract and therefore the 
intent of the partlea eovid be determined only by the eonduet and e~nve i is .  
tiona of the Parties and the surrounding ~ ireumstanc~a  and, therefore. was 
clearly a factual d e t o r m i n a t m  See also d .  T Malorn Q Son, Ine. Y Lippert  
Broa,  Ine, 163 F 2d 650 (10th Clr. 1868). In United States Y .  Lennax Metal 
Manufacturing Co., 225 F 2 d  302 ( Id  Cir. 19551. Judge Frank took the 
Position i n  his concurring opinion tha t  reaort to extrinsn evidence IS simast 
always necessary m interpreting the memine  of words appearme ~n s 
contract. 

' . ' S e e .  f a r  e x s m ~ l e ,  Klein Y. Cmted Statea,  285 F.2d 788 (Ct.  CI. 19611. 

SO *oo 11138 
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This also occurs not infrequently where a contracting officer, pur- 
portedly acting under the Changes Clause, substantially increases 
or decreases work to be performed. If the change is too great it 
will be considered "beyond the scope of the contract," and the 
contractor will be entitled to damages. When a change must be 
considered to be bevond the s c o ~ e  of the contract and inconsistent 
with the Changes Clause is a matter of degree varying from one 
contract to another.'" 

D. T H E  SVBSTANTIAL EVIDENCE TEST 

The Wunderlich Act has given the courts an additional reason 
for exercising judicial review: where the administrative decision 
is not supported by substantial evidence. What is "substantial 
evidence" does not  appear to have presented any problem,"' but 
the extent to which the decision of an administrative board will 
be reviewed, has. The Court of Claims has taken the position 
that, in  determining whether B board decision is supported by 
substantial evidence, it may hear the case de novo and not be 
restricted to review of the transcripts of the hearing before the 

When the question of the extent of judicial review permitted 
by the Wunderlich Act was first considered by the federal district 
courts and the courts of appeals, they took the position that the 
review would be limited to an examination of the recard made 
before the administrative board and that a trial de novo would 
not be permitted."' But then the Court of Appeals, Sinth Circuit, 
stated that under a disputes clause: 

11, Saddler V. United States,  287 F.Zd 411 (Ct.  C1. 1961) : General Con- 
tracting & Conntr. Co. Y. United States,  84 Ct. CI. 570 (1837) .  

111 The Home Committee on the Judiciary, which considered the Wunderiieh 
Act, atated: "Aa vnderstoad by tho committee and as interpreted by the 
Supreme Court  in Consolidated Edisan Company of New Yark Y. National 
Labor Relations Board, 305 U.S. 187 , . . 'avbatantisl evidence' means iueh 
r d e r a n t  evidence 8s B reasanable mind might accept BS adequate to avpport 
B eonciuaion." H.R. Rep. No. 1380, 83d Cang., Id  Seas. (1554) .  in 2 US. Code 
Cone. & Ad. News, 83d Con& 2d Seis.  2191, 2184 (18541 

IlaVoientine & Littleton V. United States,  136 Ct. CI. 638. 145 F.Supp. 952 
(1956) .  The Court of Claims seemed to deviste from this poaltion in P.L.S 
Coat & Suit  Carp. V. United Statea, 180 F S u p p .  400 (Ct. Ci. 1960). However. 
the tr ial  de novo approach of the Court  of  Claims seems we11 ertabiiahed. 
Tophs  Bras. Co. Y. United States (Ct.  C1. No. 391-57, Dee. 6, 1961): H. L. 
Yah Co. V. United States (Ct.  Ci. No. 436-65, April 7 .  1861): Csrio Blanch1 
& Co. Y. United States,  140 Ct. CI. 600, 169 F.Supp, 514 (1969) (in this e l s e  
the contractor preaented only 4 witnesses before the sdminirtrative board. 
whi ress  in the court he presented 15) : Fehlhsber Carp. V.  United States,  138 
Ct CI. 571, 151 F Supp 817 (1967) .  O W L .  denred, 355 U.S. 877 (1567) 

177 Langoma Lumber Carp. V. United Statea,  140 F.Supp. 460 (E.D. Pa. 
1856) .  o g d ,  282 F.2d 886 (36 Clr. 1850) :  Mlsnn Cheme3ei Laboratories, 1°C. 
Y. United States,  174 F S u p p .  563 (D. Maas. 1858) (thin opiman w a l  P 

memorandum and aider reauitmg from a pretrial  conference ta determme 
AGO $ 3 1 3 8  31 
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When the department 01 agency head has made a decision as to a quer. 
t m  of fac t  I t  shall be final unless the isme IS ' f raudulent or capricious or 
arbitrary or SO emariy erroneous 8 s  necesranly to m p l y  bad fa i th ,  07 la 
not supported by avbitantiai evidence.' From this it follows tha t  tho 
board's factvai determination i s  binding on the Court unles~  It can Rnd 
tha t  the determination i s  aubieet to s t  lemt one of these defects. Here t h t  
district court failed to make such B finding, , , Therefore. the matter 
muif be returned to the district court fa r  I ts  delerminstian of whether 
there is some basil wlthin the meaning of Section 321 of Title 411.1 t o  
prevent from being binding on the diatriet court  the finding of fac t  by the 
board This determinatian should be based on any fur ther  emdenee 
the partien may wish to introduce on this ikme.?-O 

In other words, the S in th  Circuit appears to be saying that the 
judicial review should not be limited to a review of the record of 
the Board alone but rather should include any additional evidence 
the parties may wish t o  introduce as a callaterai attack an the 
Board's decision. This view appears quite proper in cases where 
fraud is alleged for, as one court stated, "where i t  is alleged that 
the administrative appeals board acted fraudulently, the party 
charging the fraud should not be limited t o  the record before the 
board. He should be permitted to introduce evidence to p rwe  
such fraud." 

But what if the party alleges the decision is not based on sub- 
stantial evidence? Should the party then be permitted to intra- 
duce additional evidence? In the decision just quoted from the 
court said no. "The sale question [here] is whether the Board's 
decision is supported by substantial evidence. This determination 
must be made by viewing the administrative appeal record, read- 
ing i t  as a whole and not by taking further testimony or having 
a trial d e  novo." L.. But then in a later case another Federal dis- 
trict court stated that although it  was not clear to it what addi- 
tional evidence could be presented upon this issue, "it appears 
certain that any such evidence must be limited to any proof that 
the findings of the Board were not based on the evidence pre- 
sented."162 or, in other words. proof that the Board relied on 
outaide or secret evidence for its decision. 

whether the plaintiff was entitled fa a fils1 de novo. Although the court  held 
the plaintiff was nor entitled t o  a trial d e  nmo,  it appears testimony of the 
piamtiff ISS permitted m the setual t n a i  af the ease, 182 F.Supp 40 (D. 
h a s .  1960) I ; Wells and Wells, Inc. Y .  Cnited Stater.  1 6 4  F.Supp 26 (E.D. 
Ma. 1958). eg)d, 269 F.2d 412 (8th Clr.  1969) 

178 The \Funderlich Aet 
1~ Lowell 0. Wes t  Lumber Sales TI. United States.  270 F.2d 12, 19 (9th 

160 United States Xationsi Bank af Partland Y .  United States. 178 F.Supp 

181 Id. s t  912 
la*  Union Painting Company Y .  United States,  194 F.Sugp. 803, 805 (D. 

Alasva 1961) 

32 AGO Bi8SB 

C l r .  1959) 

910. 912 (D. Ore. 1959).  
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In three ather cases decided since the Lowell 0. West Lumber 
Sales case,188 the courts have refused to grant a trial de novo and 
have appeared to limit their review to matters within the record 
made before the administrative boards and it would appear that  
in review for substantial evidence, absent proof of secret evidence, 
this will continue to be the practice in the Federal District Courts 
and Courts of Appeals.164 However, one case raised another ques- 
tion, but left i t  unanswered. May newly discovered evidence be 
used to attack the finding of an administrative board made pur- 
suant to a disputes article? In this case186 the defendant, who 
had been the contractor before the board. offered interrogatories 
to the district court containing newly discovered evidence tending 
to attack one of the findings of the board of contract appeals. The 
district court decided i t  had no authority to consider this evidence 
and even if i t  did it would not be enough to upset the finding of 
the board. The Court of Appeals sustained this action but stated: 
"If appellant's newly discovered evidence had been more signifi- 
cant, we would have been required to deal with the interesting 
and difficult question whether the district court should have con- 
sidered this evidence." 

E. REVIEW BY T H E  COMPTROLLER G E X E R A L  

Although the Wunderlich Act appears to  contemplate judicial 
review only, i t  was not the intent of Congress in passing i t  ta 
exclude review of decisions of Boards of Contract Appeals by the 
Comptroller General lei and on occasion he has done so. However. 
where a decision of a Board of Contract Appeals pertains to a 
question of fact. the Comptroller General has stated that his office 
has no right to disturb the decision unless it is fraudulent, capri- 
cious, arbitrary, 80 grossly erroneous as necessarily to imply bad 
faith, or is not supported by substantial evidence.laB Nor will the 
Comptroller General consider a claim, wilhin the scope of the 
Disputes Clause, where a contractor has failed to follow the pro- 

2 8 3  270 F.2d 12 (9th Cir. 1859). 
' B l B e r g e r  Company Y. United States, 189 F.Supp 22 1W.D. Pa 1961); 

Allied Paint and Calor Works, Ine V. United States, 199 F.Supp. 285 
(S.D.N Y. 1060);  United States v Hamden Ca-Opsrstivs Creamery Company, 
I85 F S U ~  541 (E D I . Y .  1860), a f f d ,  297 F.2d 130 (2d Cir. 1861). 

In6 United States Y. Hsmden Co-Opsrstlve Creamery Co.. a ~ p r a  note 184. 
186 297 F.2d e t  134 
I87See H.R. Rep. No. 1580,8Sd Cang., 2d Seas. (1964). 
181  Yn. Camp. Gen. B-146101 (July 24, 1961). 
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cedure established by that clause,1pB However, if a decision is on a 
question of law, he will not consider i t  binding on his office.'sO 

VI.  COHCLUSION 

I t  appears t o  be popular belief that the route a government 
contractor must fallow to obtain redrew for his grievances against 
the federal government is such a confusing network of paths and 
passages that the federal government has actually given him no 
remedy a t  all. In other words, there is just  too much red tape to 
overcome. This is not true. Although there m e  pitfalls along the 
route, the contractor is adequately warned af their existence. For, 
not only does the contract tell him what he must do to protect his 
interests, the administrative agencies lead him by the hand. 

If the contractor does what he is told to do, he will find that he 
will be assured of the opportunity to have a fair  and impartial 
hearing and receive adequate compensation for any wrong done 
t o  him. 

1 8 8 3 8  Comp. Gem. 749 (13491; 37 Comp. Gen. 568 ( 1 3 5 8 ) :  M S .  Comp. Gen. 
B-142350 IOc t  1 3 .  19601 



REDUCING STATE AND LOCAL TAX COSTS TO 
COMPETE MORE EFFECTIVELY FOR 

GOVERNMENT CONTRACTS * 
BY LIEUTENANT COLONEL KARL E. WOLF * *  

1. INTRODUCTION 

While there is considerable authority' f a r  the philosophical 
proposition that literally nothing is certain except death and 
taxes, most government contractors face neither death nor cer- 
tain taxation in the performance of their government contracts. 
An understanding of the law of taxation of government contrac- 
tors and a knowledge of government procurement procedures can 
effect a material tax savings for  a company selling to or perfarm- 
ing contracts for  the Government. In view af the highly competi- 
tive nature of most government procurement a three or four per 
cent tax savings which ia reflected in the bid price may well re- 
sult in the award of the contract. A company, which utilizes the 
combined tax and procurement information discussed herein, may 
be able to compete more effectively for  government contracts and 
a t  the same time provide economy fa r  the taxpayers from a11 the 
states. This article will discuss the following: first, the law with 
respect to what the states can legally tax on Bales to the Govern- 
ment and its contractors; second, a survey of what the states are 
currently taxing on such sales; and third, haw the government 
contractor can reduce his tax casts by proper utilization of au- 
thorized procurement procedures in the state and local tax arena. 

' This art icle is based in p a r t  npon an sddrera delivered by the author a t  
the Annual Conference. Tax Executives Institute. in White Sulphur Springs. 
Weat Virginia, on Augviit 27, 1962, and which ia being published in 15 T a r  
Executive 42 (1962).  The opinions and e~nelusions preaented herein are 
thaae of the author and do not neessaarily represent the views of The Judge 
Advocate General's School, the Department of Defense, or m y  other govern- 
mental agency. 

* *  JAGC, U.S. Army; Command Judge Advocate, U.S. Army Supply and 
Maintensnee Command; LL.B., 1953, University of Penniylvsnia Law School; 
Member of the Connecticut and Distriot of Columbia Bars. 

Boeing Airplane Co., 37 T.C. No. 84 (Jan. 10. 1862). 
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MILITARY LAW REVIEW 

11. WHAT THE STATES MAY TAX ON SALES TO THE 
GOVERBMENT1 

The Supreme Court cases decided since 1940 indicate that not 
all government purchases and transactions come under the um- 
brella of intergovernmental tax immunity.' The Colorado Nat'l 
Bank v. B e d f o r d <  decision, involving a service tax statute under 
which a tax was imposed on the users of safety deposit services 
of a federal bank, clearly established tha t  the Court will consider 
the legal incidence of a tax in determining its constitutionality 
when federal immunity is claimed. That ease held that a tax upon 
a transaction to which a government instrumentality is a party is 
permitted if the legal incidence of the tax ia not upon the Govern- 
ment. In concluding that the legal incidence of the tax was on 
the receiver 01 purchaser even though the other party was ori- 
ginally liable fa r  the payment of the tax imposed, the Court in 
this and subsequent cases' relied upon some of the following 
statutory provisions: (1) The tax paid was required to be added 
to the service or sales price; (2 )  The amount of the tax was made 
B debt from the purchaser to the seller until paid and was recov- 
erable a t  law in the same manner as other debts: ( 3 )  The seller 
was required to remit 811 taxes collected to the State treasurer less 
an amount covering the expense of collection; (4) The seller was 

9 For  a diicumion of recent dewlopmenta m the law of taxation of govern- 
ment contraetain, see Waif,  Recent Devalapmrnta in State Tniof%on o f  
Gavrrnmanl Controefws, 14 Tax Execvfive 25 (19611 

3 The doctrine of implied conatitutionel immunity, which was originslly 
enunciated ~n MeCulioch Y. Maryland, 17 U.S. I4 Wheat.)  316 (1819). has Its 
baaia in the s u ~ r e m a e ~  e l s u ~ e  of the Constitution. For over a century the 

,mmumty. 
* 310 U.S. 41 (1940) 

Tho fac t  tha t  a national bank, although B federal  inrtrumentil i ty for  
certain P Y T P O S ~ S ,  i s  not an agency of the United States Government in the 
amae tha t  a government department 1s B branch of the Government of the  
United States dam not appear to be a slgmfieant baais to diatinguiah the rase. 
The Court stated tha t  I t  aanumed tha t  the tax  would be invslid if laid upon the 
bank as 8" inntiumentality of Government and tha t  ita bankinz operation8 
were free from atste t a x n t m  except as Congress may have permitted. I t  
should ais0 be noted tha t  the ease of MeCulloch V. Maryland, 17 U.S. I 4  
Wheat.)  316 (1818), which ertnbiiahed the doctrine of implied eanstitutianal 
immunity a im involved a federal  bank 

0Kern.iimerrek. Ine. V.  Seurioek. 347 U.S. 110 (1b54) ; Federal Land Bank 
Y. Bismarck Lumber Co., 314 U.S. 95 (1841) : Alabama V. King & Boozer, 
314 U.S. 1 11941). 
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forbidden to hold out directly or indirectly that he would assume 
or absorb the t a x ;  and (6) The purchaser was allowed to recover 
illegally collected taxes and all 8ums paid by him as  taxes were 
public money and trust  funds of the state. 

The Alabama u. King & Boanevi decision, involving a sales 
tax of the vendee type imposed upon a transaction between B 

lumber supplier and B cost-plus-fixed-fee contractor of the Gov- 
ernment, rejected economic burden upon tHe Government as a 
basis for invalidating such a tax. The Court further found that 
the cost-plus-fixed-fee contractor involved was not an agent af the 
federal government. Therefore, the legal incidence of the vendee 
type tax was not upon the Government and no immunity from 
taxation resulted. Accordingly, the fact that materials are destined 
to be furnished ta the Government by B cast type contractor does 
not prevent a vendee type sales tax being imposed on sales by a 
supplier to that contractor. Subsequent Supreme Court& and 
State courte cases indicate that a federal cost-plus-fixed-fee con- 
tractor may under appropriate circumstances be considered an  
agent of the federal government and thus immune from vendee 
type sales taxes because of the federal government's immunity. 
Other casesL" clearly indicate that a state in i t  taxing statutes 
may not discriminate unlawfully against the federal government 
by imposing a vendor type sales tax on sales to the federal gov- 
ernment and a t  the same time exempt sales to the state and politi- 
cal subdivisions. 

This capsule summary indicates that to determine the validity 
of a sales tax upon direct sales to the federal government or its 
agent one must first determine whether the legal incidence is 
upon the seller o r  purchaser. This is accomplished by checking 

'314 U.S. 1 (1941). In diaevssing the relatiomhip af two independent 
taxing Sovereignties in the same temitory the Supreme Court stated: "The 
asserted right of the m e  to be free of t a x a t m  by the other doer not spell 
immunity from p ~ y i n g  the added costs, at tr lbutsble to the taxatron of those 
who furnish supplies to the Government and who have been granted no tax 
immunity. So far as B different view ha% prevailed, see Panhandle Oil Co. V. 
Knaz. mpra; Grovss V. TOZGB Co., sup?a, we think i t  no longer tenable." 
314 U.S. a t  9. 

Livingston V. United States,  364 U.S. 281 (1960) : Kern-Limerick, Inc. Y. 
Seurlaek, supm note 6. 

sAVCO MfE. Carp. Y. Cannelly, 145 Conn. 161, 140 A.2d 479 (1958): 
General Matara Corp. Y. Sta te  Camm'n of Revenue 6 Taxation, 182 Kan. 237. 
320 P.2d 807 (1968!, Chiysler C o w  Y. City of New Orleana. 238 La. 123. 114 
Sa.2d 579 (1969) i Tswes V. Aerial Products, h e . ,  210 Yd. 627, 124 A.2d SO5 
/ I O F C /  ,.""",. 

United State8 Y. Department of Revenue, 202 F.Supp. 757 (N.D. Ill. 
19621, affd. 31 D.S L Week 3126 (U S .  Oet 15, 1962) : People ez vel  Holland 
Coal Ca. Y .  Isaaen, 22 I11.2d 477, 176 K.E.2d 889 (IBSl), ooooid, Pores Lake 
Homes, Ine. Y. Grant  County, 365 U.S. 744 (1961) ; Phillips Chemical Co. Y.  

Dumas Independent School Dis t ,  361 U.S. 376 l19601. 
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for those elements of the statute which have, as previously in- 
dicated, been found to result in the tax being of the vendee type. 
If the purchaser is the Government or its authorized agent and 
the legal incidence is upon the purchaaer (a vendee type t ax ) ,  
the tax is invalid. If the legal incidence is upon the seller ( a  
vendor type tax),  since the tax is not on the Government, it is 
valid unless the statute exempts sales to the Government as most 
states do, or the tax discriminates against the federal govern. 
ment. Moving one step away from the sales transaction between 
the supplier and the Government to the sales transaction between 
B supplier and a government contractor, who i9 not an authorized 
government agent, leads to the outskirts of federal immunity. 
Except f a r  construction contractors, an exemption is provided in 
mast states for such sales under a resale exemption or materials 
used in processing or manufacturing exemption. Federal gov- 
ernment immunity does not enter into this situation except far 
the proposition that a tax upon sales by a supplier to a KOVW”- 

ment contractor may be invalid if the tax statute is discrimina- 
tory by exempting only sales to contractors of the State and poli- 
tical subdivisions. 

Federal immunity is also involved in the use tax area. By use 
tax is meant the type a i  tax which is designed to complement the 
sales tax by taxing a person for the use within the state of tangi- 
ble personal property upon which B sales tax was not paid be- 
cause the purchase was made out  of the state. The implied im- 
munity concept immunizes the federal government, including an 
authorized government agent, from taxation In its use of property 
it purchases.“ This immunity does not extend to contractors in 
their use of their own or government property. Hence, contrac- 
tors, who are not considered to be agents of the Government, are 
subject to a use tax on personal property which they purchase 
out of state, become the owner of, and then use in the state in 
the performance of a government contract - As early as 1941 the 
Supreme Court in Curry v. Cnited States’” sustained an Alabama 
complementary use tax imposed upon a contractor for materials 
purchased outside of and used within the state in the perform- 
ance of his cast-plus-fixed-fee contract with the Government 
where the contract provided that title to mch materials shall vest 
in the Government upon their delivery a t  the work site and in- 
-~ 

I Stales V. Liwngnton, 179 FSupp B (E D.S.C 1969).  ufl’d,  364 

,j”sll 
S 14 (1841). 
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spection and acceptance in writing by the contracting officer. The 
tax status of a contractor's use of property which he purchases out  
of state with title passing to the Government rests upon the terms 
of the statute involved unless he is an authorized government 
agent. If the statute imposes B tax upon use incident to awner- 
ship an2 the ownership af the property passes from the vendor 
to the Government with only use or posession in the purchasing 
contractor, no such tax may be applied." On the other hand, if 
the statute authorizes a tax upon use or possession alone. regard- 
1888 af ownership, then government ownership would not prevent 
application of such a tax to B government contractor for his use 
of this property, even though title passes directly ta the Govern- 
ment from the vendor." State court decisions must be looked 
to far  the developments just described. Any attempt to discrimi- 
nate against the federal government in this situation by exempt- 
ing only contractors of the state and political subdivisions would 
necessarily result in such a tax upon government contractors be- 
ing invalid.'B 

111 \!'HAT THE STATES A R E  CCRRESTLY T A S I S G  O S  
SALES TO THE G S V E K S > I E S T  ASD ITS COSTRACTORS 

Having just developed what the states can legally tax an sales 
to the Government and its contractors, a brief survey of what the 
states are  currently taxing on sales to  the Government and its 
contractors is in order. As can be seen by the chart in the Ap- 
pendix to this article, the rule8 just discussed have been applied 
to the tax laws of the fifty states and the District of Columbia to 
determine the tax status of each of the transactions described. 
Under each of the described 8s.188 or use situations, if the trans- 
action is exempt from taxation by the law8 of that state, an E is 
indicated and if it is taxed a T i s  indicated. A minus sign indi- 
cates there are  exceptions to the status indicated. 

A few key observations should be made. The state8 of Alaska, 
Deleware, Idaho, Massachusetts, Minnesota, Montana, Nebraska, 
New Hampshire, New Jersey, New Yark, Oregon, Vermont and 
Virginia do not have state 8aIes or use taxes. Next, even with a 
state sales and use tax authorized, the states of Colorado, Missis- 
sippi, Ohio, and Connecticut afford the Government and its con- 
tractors the next most favorable tax treatment considering the 
exemptions authorized and the tax rates applied. Of a11 the states 
South Carolina and Illinois afford by f a r  the most unfavorable 

See cases cited in note 9 supra. 

See cages cited in note 10 dupro. 
18 City of Detroit V. Murray Carp., 356 U.S. 489 (1958). 
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tax treatment to government contractors and the Government. 
Only Illinois, Indiana and South Carolina impose their taxes upon 
the sale of both property and services to the Government while 
Hawaii, Kentucky and Xew Mexico impose taxes upon the sale of 
services to the Government but not upon the sale of property. In 
the use tax area only Alabama,’. Illinois, Louisiana,’? North 
Dakota, South Carolina, Tennessee’* and Washington attempt to 
impose a use tax upon a contractor far his use of government- 
owned property. 

Far the purposes of comparing the states in their sales and use 
tax treatment of government contractors a uniform scoring 
method was utilized to produce a state sales and use tax report 
card. In any case where the transaction was taxed the weighted 
average indicated a t  the top of each column was multiplied times 
the tax rate percentage for that state with an appropriate de- 
duction for any limited exemptions indicated by a minus sign. 
The sum of these figures is indicated in the next to the last column 
an the chart and this was converted to a grade structure from 
A +  far the best tax treatment of government contractors to an 
F fa r  the worst. The grade for each state is indicated in the last 
column on the chart. 

IV. WAYS OF REDUCIKG TAX COSTS 

The treatment by the various states of the federal government 
and its contractors indicates ways the contractor can reduce his 
state and local tax casts by proper utilization of authorized pra- 
curement procedures. A review of state court decisionsZY invalv- 
ing purchases by cast type contractors indicates that  state courts 
readily find that such contractors are agents af the federal gov- 
ernment in making purchases af equipment and facilities pursu- 
ant t o  a government facilities m n t r m t . 3 ~  Of course, as agents 
of the federal government they are entitled ta the same immunity 
from taxation which is accorded the federal government. This 
agency concept and accompanying immunity has been accepted 

1s The ial idity of this is. is sisa in dispute. United States Steel Gorp. Y. 

*a See eases cited in note 9 supra. 
“1 A faellitter eontraet IS the method by which the Government has a eon. 

tractor acquire, at zavernment expense, needed praductmn equipment and 
facilities for use I” a related supply contract. 

Boyd, No. 80661, Dnvidson County Chancery Ct., Tmn. 

40 AGO 63118 
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In Arizona,zs Connecticut,18 Kansas/' Louisiana,%* Marylandzm and 
by a federal court in South Carolina.z- In these decisions the 
courts have relied upon some of the following factors to  find the 
contractor was an agent of the Government even though not ape- 
cifically designated an agent in the contract: (1) contractor's 
purchases were approved in advance by the Government; (2) 
the contract provided that title to all items purchased passed di- 
rectly to the Government upon delivery by the vendor; (3) con- 
tractor's purchase orders indicated that the material was pur- 
chased f a r  the account of the U.S. Government; ( 4 )  upon de- 
livery af the purchases they were marked or tagged as govern- 
ment property; and ( 6 )  the contractor received no profit an the 
purchases. Perhaps many contractors are needlessly paying sales 
and use taxes on their purchases under cost type contracts when 
they would be exempt from such taxes under the laws of that  
state because of their status 8s an agent of the federal gavern- 
rnent. This then suggests that contractors might be well advised 
to review their status by applying the factors mentioned with a 
view toward taking the benefits afforded by the agency theory if 
appropriate. 

Another possible way a i  reducing tax costs is by a wise selec- 
tion of the place and method of delivery of the supplies when 
bidding an a government contract. Pursuant to provisions of the 
Armed Services Procurement Regulation,18 most invitations for 
bids or solicitations of propos~1s for the procurement of supplies 
involving shipments of 20,000 pounds or more permit submission 
of prices on the basis of delivery f.0.b. carrier's equipment, wharf, 
or freight station, a t  a specified point a t  or near the contractor's 
plant or an the basis of a11 transportation charges paid to destina- 
tion. This then suggests that in cases of low weight, high dollar 
value items a contractor would be well advised to carefully con- 
sider the effect the choice of delivery points has upon state and 
local taxes. For example, a bidder in South Carolina submitting 
B bid in response to an invitation issued by an Army installation 
in Atlanta, Georgia, might find it considerably cheaper to bid on 
the basis of all transportation charges paid to  destination. This 

22 State Tax Comm'n V. Graybar Electric Co., 86 An%. 263, 344 P.2d 1008 
( 1 9 6 8 ) .  

* a  AVCO Mfg. Corp. V. Connelly, mpro note 9. 
24 General Motors Corn. Y. State Comm'n of Revenue & Taxation, aupro 

note 9. 
*I Chrysler Carp. V. City of New Orleans, sup70 note 9 .  
x Tawen Y. Aerial Products, Inc., mpro note 9.  
1. United States V. Llvlnreton, nupin note 11. 
"Armed Services Procurement Reg. para. 1-1302.1 (Aug. 21, 1861). (here- 

inafter cited a i  ASPR) .  
boo 6 8 8 8 8  4 1  
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would mean that title would pass to the Government a t  Atlanta, 
Georgia, and the sale would be immune from the vendor type 
sales tax of three per cent which the State of South Carolina im- 
poses upon direct sales to the federal government in the state. A 
bid on the basis of f.0.b. carrier's equipment a t  contractor's plant 
in the state would be subject to such a tax. An important item 
to remember in this connection is that  court cases*' have con- 
sistently held that when shipments are made on government bills 
of lading, title passes to the Government upon delivery of the 
goods to the carrier. 

Another aspect of defense procurement procedure which af- 
fects tax costs involves the benefits afforded by the title passing 
provisions of the progress payments and government property 
clauses of defense contracts. In accordance with procedures'" es- 
tablished in the Armed Services Procurement Regulation, many 
invitations for bids and requests for proposals provide fo r  in- 
clusion of a progress payments c h ~  in the contract upon re- 
quest by the prospecti\,e contractor. The authorized progress 
payments clauses'- provide that immediately upon the date of the 
contract, title to all parts, materials, inventories, work in process 
and special tooling, theretofore acquired or produced by the con- 
tractor and allocated or properly chargeable to the contract "shall 
forthwith vest in the Government: and title to  all like property 
thereafter acquired or produced by the Contractor and allocated 
or properly chargeable to this contract as aforesaid shall forth- 
with vest in the Government upan said acquisition, production 
or allocation." 'l The government property clau.wsa authorized f a r  
u8e in cost-reimbursement type contracts for supplies and serv- 
ices under which the contractor is to acquire far the account of 
the Government, material, special tooling, or certain industrial 
facilities provides that title t o  all property purchased by the con- 
tractor, for the cost of which the contractor is entitled to be re- 
imbursed ar a direct item of cost under the contract, "shall pass 
to and vest in t h e  Government upon delivery of such property 
by the \,endor." These two title vesting clauses, providing in ef- 
fect fo r  passage of title directly ta the Gwernment from the 
vendor wthou t  titie ever vesting in the contractor, suggest a 
related tax savings benefit. If title never vests in the contractor 
on his purchases covered by the contract, neither a state sales 

* e  Illinois Central R.R. V. United States, 265 U S .  209 (1924) ; Indians Dep't 
of State Revenue V. Bendix Aviation Carp, 237 Ind. 8 8 ,  143 K.E.2d 91 11957). 

a" ASPR app. E-504 1. 

E *  ASPR apg. E-510.1 
"ASPR 13-503 LSov. 16, 1961). 

- 

ASPR BPPJ. E-510 1 & E-510.2. 
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tax" which is imposed upon B transfer of title of tangible per- 
sonal property for a consideration nor B state use tax" which is 
imposed upon use incident to ownership could be applied to such 
purchases by the contractor. Contractors would be well advised 
to indicate a desire far progress payments where the Requests far 
Proposals or Invitations for Bids permit. With this tax eremp- 
tion benefit available to most cost type contractors an their pur- 
chases from vendors it would certainly behoove such contractors 
to include B notice in  their purchase orders indicating that "the 
material is purchased for the account af the U.S. Government." 

Several state courts" have placed great reliance upon the use 
of such a procedure. In states which recognize exemptions for 
purchases by government contractors where title passes directly 
to the Government from the vendor, the failure of government 
cost plus contractors to  indicate in their purchase orders either 
that title passes to the Government or that the materials are pur- 
chased far the account of the U S  Government appears inex- 
cusable. The contention by 8ome tax authorities that the title 
vesting provisions in government contra& are just a gimmick 
to permit avoidance of state taxes indicates ignorance of the law 
and facts. Without use af the title vesting provision in the pmg. 
ess payments clause, i t  would not be lawful to make progress pay- 
ments to contractors in order to relieve the material impact on 
the contractor's working capital caused by contracts requiring 
long lead time and large initial investments. This is clear from 
the terms of Title 31, United States Code, Section 529:. providing 
that "in all cases of contracts for the performance of m y  service, 
or the delivery of articles of any description, for the use of the 
United States, payment shall not exceed the value of the service 
rendered, or of the articles delivered previously ta such payment." 
Fortunately the Comptroller General has decided that despite 
such provisions "payment may be made for articles in advance 
of their delivery into the actual possession of the United States 
if title therein has vested in the Government a t  the time of such 
payment, or if the articles are impressed with a Xwlid lien in 
favor of the United State8 in an amount a t  least equal to the 
payment." Of course by use of these title passing provisions 
the Government also protects itself from adverse effects which 
might otherwise result from private ownership of the property 

8 .  A V C O  Mfg Corp. Y .  Connelly, supra note 9. 
Qs See easei cited I" nota 9 mpp7~. 

9.80 Stat. 800 (19461, 31 U.S.C. 6 529 (1958). 
8 3  20 Comp. Gen. 917, 918 (1941). 

Ibid. 
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in the event B strike were to close the contractor's plant or bank- 
ruptcy were to require division of the contractor's assets.+ 

Cases indicate the ad\*isabiiity from the tax standpoint of re- 
search and development contractors insuring during negotiations 
that the executed contract accurately describes the true status of 
what the Government i d  procuring '' If a contractor is required 
to deliver products of experimentation in the form of tangible 
personal property rather than just engineering services in the 
form of engineering reports (a  "study" contract), a tax savings 
may be possible on items purchased by the contractor in perform. 
ing the contract. ?dost states exempt from Sales and use taxes, 
the sale of tangible persanai property incorporated as a part of 
other property produced far sale by manufacturing, assembling or 
processing. If the contract requires the delivery of hardware, 
such as experimental missiles, the materials incorporated therein 
would fall squarely within the exemption mentioned. Of course, 
in such cases the Government, being the final purchaser or ulti- 
mate consumer, would also be exempt in all states except Illinois, 
Indiana and South Carolina. The most recent case an this subject 
was decided in December, 1961. by the Court of Appeais of Mary- 
land in the Comptroller v .  Fairehiid Engine & Airplane Corp. 
decision." Needless to say, this matter of whether the terms of 
the contract require hardware or engineering services from the 
contractor is also extremely important in states, such as New 
Mexico, which t a r  sales of services to the Government but exempt 
sales of tangible personal property to the Government. 

Another unuua i  basis for exemption was recently claimed in 
a case, just decided, involving a gross receipts tax statute tax- 
ing total receipts derived from business and grms proceeds of 

An attempt was made by the state to apply the tax to 
amounts a cost-pius-fixed-fee contractor received from the Govern- 
ment to cover his fee as well as his reimbursable expenditures for 
materials used in the performance of the contract. The contractor 
contended that his only receipts subject to the tax were the 
amounts he received as a fixed fee. Relying upon the terms of 
his contract providing enumerated categories af casts shall be 
considered allowable i t e m  of cost when incurred or paid by the 
contractor in the performance of the contract, the contractor 
~. 

Q P  Unlted States v Ansonia Braan & C o p ~ e r  C o ,  218 U S 452 i1910) : 
Shepard Eng'r Co. Y. United Staten. 287 F.2d 737 (8 th  Clr. 1961) ; Cnifed 
States V. Davies, 152 F.2d 313 (7th Cir 1 9 4 5 ) .  

j0 United Aircraft Corp. Y. Cannelly, 8upra note 1 2 ;  United Aircraft Corp. 
Y .  O'Connar, 141 Cann 630, 107 A 2d 398 (1961). 

" 2 2 7  Md. 262. 176 A 2 d  210 119611. 
a Land-Air, h e .  V. Bureau a i  Revenue, Civd  S a .  30900, Sants Fe County 

C f ,  N. M. 
44 AGO 836.U 
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contended that when a cost accrued to the contractor he simul- 
taneously accrued a receivable from the Government. Hence, it 
was contended that  this meant the contractor lent his capital to 
the Government by paying necessary contract costs and received 
repayment of its loan when reimbursed for such Costs. Stating 
that  the continuing loan-payment p m c e ~ s  involved a capital trans- 
action, not an income transaction, the amount af cost reimburse- 
ments were viewed as neither total receipts derived from business 
nor gross proceeds of 8dea within the terms of the statute. A 
California appellate eaurt decisian'~ holding in a contract action 
that  a Contractor's gross receipts under a cost-plus-fixed-fee con- 
tract were limited to the amount a i  the fixed fee was relied upon 
as authority. This approach might well be considered by cost type 
contractors facing such gro8s receipts taxes. 

The Supreme Court in Phillips Chemical Co. v.  Dumas Inde- 
pendent School Dwt." held that  a state, in its taxing statutes, may 
not discriminate against the federal government. This opinion 
requires "that the State treat those who deal with the Govern- 
ment as well a8 it treats those with whom it deals itself." The 
Olin Mathieson c a s e P  in Illinois clearly established that this 
concept applies to sales and use taxes. A review of the admin- 
istration a i  state sales and use tax statutes indicates that  dis- 
crimination against contractors of the federal government exists 
in six states in their tax treatment of sales of material to can- 
struction contractors. Michigan taxes sales of materials and sup- 
plies to construction contractors of the federal and state govern- 
menta but by statute exempts sales to construction contractors of 
the political subdivisions as well as religious. charitable and educa- 
tional institutions.'a North Carolina accomplishes a similar un- 
constitutional discrimination by a Statutory provision permitting 
refunds to counties, cities and towns far  sales and use taxes in- 
directly incurred an building materials becoming a part of build- 
ings erected for  such political subdivisions.'. A test ca8e is cur- 
rently underway in Michigan." Maryland, by ruling of the Comp- 
troller, has exempted contractors of the state, political sub- 
divisions, as well as religious, charitable and educational institu- 

1 3  Thomas V. Buttress & MeClellnn, Inc., 297 P Id 768 (Csl. DIP*. Ct. App. 

"361 U S  376 (1960). 
*I United States v Department of Revenue. s~cpro  note 10: United States V. 

Department of Revenue, 181 F S u p p  723 ( T D .  111. 1961). 
*dMieh. Stat. Ann. B 7 . 5 5 6 ( 4 )  (m) (1960). 
"N.C Gen. Stat. B 105-164.14(e) (Supp. 1861). 
I n  Merritt-Chapman Q Scott Corp. V. Department of Revenue, Doeket No. 

44322, Inpharn County Cir. Ct , Xxh.  See Knapp-Stilea. h e .  V. Mieh. Dep't of 
Revenue, Ch. Doeket Yo. 64281, Kent Ca. Cir Ct., X > e h ,  Aug 16, 1862 (tax 
held muslid) 
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tions from the sales and use tax on materials incorporated into 
the project without a similar exemption for federal contractors." 
Rhode Island effects the same unconstitutional discrimination by 
regulation.'o Iowa, by statute, has made provision fa r  refunds to 
the state and political subdivisions for such taxes but not to the 
federal Arkansas' discrimination is limited to a 
statutory exemption f a r  mles af construction materials to con- 
tractors fa r  use in construction or repair of state-owned and 
tax-supported hospitals and sanitariums." With millions of dollars 
of federal construction being performed annually i t  is difficult to 
understand the absence of any action by construction contractors 
performing federal cantracts in states such as Maryland" and 
Rhade Island to obtain the benefit of a sales tax refund on its 
purchases based upon this obvious dicrimination.6* This is es- 
pecially unexplainable since such refunds could in most instances 
be retained by the contractor." 

4B Retail Sales & Use Tax Rule No. 70, 3 CCH All-State Sale8 Tax Rep. 

Sales Q Use Tax Reg., Contracts With Exempt Ageneiea, Institutions, 
Md. 142-573 (19611. 

and Organizations, 4 CCH All-Stsfe Sales Tax Rep R.I. 166.521 (1969). 
'>Iowa Code 1422.45 11962).  
,%Ark.  Stat .  6 81-1904lni 1Reoi. 19601. ~. 
'A The Anne Arvndei County i Y d  1 Circui t  Court has already held tha t  

the discrimination involved pirahibm collection of d e s  taxes from federal  
construction c ~ n t r ~ ~ t a i ~  Piifshurgh.Dss Mompa Steel co. V. Goldstein, Law 
Docker No. A-6903. Anne Arundel Co. Cir. Ct.. hfd., Aug. 1, 1962. An appeal 
has been taken by the State of Maryland Baltimore Sun. Aug. 20. 1962, 
p 30. Compare Martin Co. \.. State Tax Comm'n. 226 Md. 404, lil  A.2d 
479 ,19pll\ 

~. 
'A The Anne Arvndei County i Y d  1 Circui t  Court has already held tha t  

the discrimination involved pirahibm collection of d e s  taxes from federal  
construction c ~ n t r ~ ~ t a i ~  Piifshurgh.Dss Mompa Steel co. V. Goldstein, Law 
Docker No. A-6903. Anne Arundel Co. Cir. Ct.. hfd., Aug. 1, 1962. An appeal 
has been taken by the State of Maryland Baltimore Sun. Aug. 20. 1962, 
p 30. Cam~are  Martin Co. \.. State Tax Comm'n. 226 Md. 404. lil  A.2d 
479 ,19pll\ . . , ~ . . ~  

54 I t  IS noted tha t  in both Maryland and Rhode laiand the tax  laws permit 
a claim for  refund t o  be filed fo r  three year8 after payment of the tax. Md. 
Code Ann. ar t .  81. 8 348 (19671:  R.I. Gin.  Laws S 44-19-26 118661. 

68 The current tax cisuse authorized f a r  uie m advertised contracts by 
ASPR 11401 1, which was effective m Favember 1961. does not provide for 
a decrease ~n the contract pnee  or fa r  payment to the Government of any 
refund from Illegally eaiieeted state and local taxes which were included ~n the 
contract price Starring I" the ~ u m m e r  of 1 9 6 1  a special e lau~e  providing for 
such refund was incorporated in advertised contracts proimdlng fo r  conrfrue- 
t lan ~n Maryland For  the years prmr to the m e  ~n 1961 of mther the current 
ASPR 11-401.1 t ax  clause or the special clauae just mentioned ~n rha case of 
Maryland conntrvetian ean~raetr,  the contractor would s l m  be entitled to 
retain any refund of atafe and local sales and use taxea which were imposed 
upon the ~ o n f r a e t o r ' ~  purchase af materials which *ere incorporated into % 
federal  construction eontract. The earlier ASPR 11-401.1 clause, knoan as 
the "Federal, State,  and Local Taxes" (Jan. 1966)  c l a u ~ e ,  did provide fa r  bath 
increaiea and decreases in the eontraet price for inere~ses  or refunds of 
certain t a x 8  whlch were included in the contract p m e  A c l m o  readmp of 
subparagraph ( e )  (41 of tha t  clause indieatis tha t  tho pmvision fa r  adiust  
ments In the contract price does not apply t o  "any Sta te  and local taxea. except 
those levied on or meamred by Lhe e nfract  I T  d e s  pnce  of the s z r v i ? e ~  ii 
completed ~ u p ~ l i e a  furniahed vnder this contract. including . . . i s l e i  and use 
taxes." Under such a e l a u ~ e ,  u n l e ~ i  the eonrrscf %ire  B t ime and matennia 
contract, a i a l e a  or use tax imposed upon a contractor's purchase of materiala 
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Of course i t  would well behoove contractors, who a re  forced to 
resort to litigation in the protection of their awn and the Govern- 
ment's interest, to inmre compliance with the terms of the tax 
statutes of the state involved as they pertain to what procedure 
must be faliowed, who is entitled to m e  for refund, and in what 
court such suits must be filed.'" A recent deci8imF by the 
Louisiana Supreme Court indicates that in Louisiana if a federal 
cost-plus-fixed-fee contractor pay8 under protest a tax assessed 
on his use of government property and is reimbursed by the 
Government, which ia entitled under the contract to the money if 
recovered. such a contractor does not have the requisite pecuniary 
interest to maintain a suit for refund. Of course this does not 
necessarily mean that the State of Louisiana and the City of New 
Orleans will get a windfall of these illegally collected taxes. 
Supreme Court'( and Comptroller General decisions6' recognize 
that the United States is not bound by state statutes of limitations 
or subject to the defense of laches in enforcing its rights. The 
Comptroller Generalbo haa a h  indicated that the United States 
would be legally justified in deducting iliegaliy collected taxes 
from federal payments due the state and city on other trans- 
actions. 

In any suit or action for refund based upon unconstitutional 
eraunds it is immr tan t  to aileee the ~ r o ~ e r  erounds in a timely 

.. . 
"Kenneeott Copper Carp. Y. State Tax Comm'n, 327 U.S. 573 (1946) ( A  

Utah  statute authorizing taxpayer who has paid taxes under protest t o  bring 
suit  "in any court of competent juriadictian" a g a m t  the State to recover the 
tax, held not to gran t  consent to mil8 against  the State in the federal courts) i 
Graat Northern Life Ins. Co. V. Rend, 322 U S  47 (1914) (An Oklahoma 
ntatute authorizing payment under protest  and providing suit  for  recovery of 
aveh taxes "shall be brought in the court  having jurisdiction thereof" heid to  
consent to suit  in the state court8 only and B suit  far refund baaed upon 
discrimination under the Fourteenth Amendment could not be maintained in 
a federal  cour t ) :  Speetor Motor Serv., h e .  V. McLsughiin, 323 U.S. 101. 105 
(1944)  (Court  indicated i t  hsa ''insisted tha t  federal courts do not decide 
questions of constitutionality on the baaia of preliminary gueaaes regarding 
local law'' and tha t  svording "such guesswork, by holding the litigation In the 
federal  courts until definite determinstionii on loed  law 8 1 ~  made by the s ta te  
m w t a ,  merely heeds thin timc.honored canon of constitutional adjudication"). 

a-Chrvaler Corn. Y. City of New Odeans,  Civil No. 48.021. La. SUP. Ct. 
~ . . . 4 , i a 6 2 .  . 

IrUnifed Ststen V. Summerlin. 310 U.S. 414 ( 1 9 4 0 ) ;  Guaranty Trvat Ca. V. 

"e 36 Camp. Gen. 712 (1967).  
' ~ I b i d :  39 Camp. Gen. 816 (19601. 

United States,  304 U.S. 126 (1938). 
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manner.'- In this connection waiting until the filing of briefs 
or the argument on appeal to assert for the first time the in- 
validity of a tax statute based upon implied federal immunity will 
not win law suits or permit appeals to the Supreme Court.** 
Cas&' indicate the advisability of alleging with precision the 
basis for the claim of unconstitutionality af the taxing statute. 
The constitutional provision relied upon ahauld be set forth speeifi- 
caliy. In order to permit review by the appeal mute to the 
Supreme Court instead of by grant of certiorari the validity of 
the state tax statute should be assailed and not just the tax 
assessment.m+ 

Another area which deserves consideration by those firms in- 
volved in construction work for the federal go\wnment is the tax 
benefit accorded time and material contracts. By regulation or 
statute many states including Fiorida, '~ Rhode l d m d , o s  TexasF 
Utah" and Wyoming recognize that where the contractor con- 
tracts to furniah the material and supplies at  a fixed price and to 
render services in connection therewith either for an additionai 
agreed price or on the basis of time consumed, the sale to  the 
contractor of materials and supplies is for resale and not subject 
to tax. Of C O U L I S ~  then the 8818 of the materials by the contractor 
to the United States, a3 owner of the property and ultimate eon- 
sumer, is subject to the exemption for sales to the Government. 
Accordingly, contractors would be well advised to consult with the 
government contracting officers prior to submitting proposals or 
bids for the purpose of reaching agreement on a method of segre- 
gating in the contract the charges for material and labor. 

One aspect of tax casts on government contracts which may 
B B V ~  costly mistakes is a thorough understanding of the tax c lau~es  
prescribed for use in advertised and negotiated contracts by Sec- 
tions 11401.1 and 11401 .2  of the Armed Services Procurement 
Rewlation. Both CIIUSBS initially provide "Except as ma? be 
otherwise provided i n  this contract, the contract price includes 
_ _ _ ~  

m Wilson V.  Cook, 327 U.S. 474 (1946) ; Charleston Fed. Sar. &Loan A s h  
Y. Alderson, 324 US. 182 (1046) ; hIeColdrick V. Compsgnle Genersle, 309 
U.S. 430 (1940). 

0% Wiener, Wonna .Wake a Federoi Case Out o i  I t?,  46 A.B.AJ .  69 (1962). 
*rid. at  61. 
8, Wilson V. Cook, aupro note 81; Charleston Fed. Say. & Loan Anr'n V. 

a 1  Sales Q Use Tax Rule 61. 2 CCH All-State Sales Tax Rep Pia. 130-651. 
' 0  S a l ~ i  Q Use Tax Reg., Taxability of Sales ta or by Conntruetian Con- 

67 Sales & Use Tax R v l i n ~ s  Xo. 9. 4 CCH Ali.State Sales Tar Rep. T e z .  

"' Sales Tax R ~ E .  5 6 ,  4 CCH All-State Sales Tax Rep S f a h  771-553. 
Sieeial Rvle 33, 4 CCH All-State Sales Tax Rep. Wyo 576-583 

Aideraan, B U P ~  note 61. 

trsctors, 4 CCH All-Stite Sales T a r  Rep. R.I.  1166-520. 

li70-509. 
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ail Federal, State and local taxes and duties . . .," and then there 
follows more specific provisions covering escalation and refund for 
certain taxes. The question of what was meant by the opening 
phrase "Except as may be otherwise provided in this contract" 
was decided by the Comptroller General in a decision'" on Navem- 
ber 6, 1961, in z case where a bidder added below his price quota- 
tion the words "This quotation does not include any Sales or 
Excise Tax levied or charged, either by the Federal, State or 
Municipal or any other Government Agency." The opening phrase 
of the standard tax clause was found ta contemplate only situa- 
tions where the Government might wish to stipulate in the ad- 
vertised invitation that certain taxes would not be applicable and 
should not be included in the bid price. Thus, if the invitation far 
bids includes the standard Federal, State and Local taxes clause 
and no provision is otherwise made in the invitation for the evalu- 
ation of tax-excluded bid prices and the award of a contract on 
that basis, any bid submitted on a tax-excluded basis without 
specifically identifying the classes and amounts of taxes which 
have been excluded would be considered nonresponsive to the in- 
vitation and rejected. 

For contractors engaged in selling firearms and ammunition to 
the Government, an intriguing claim of exemption may be possible 
under Title 10, United States Code, Section 2385, which provides: 

No tar on the sale or transfer a i  firearms, pistols, rewive is ,  rhella 07 

cartridges may be imparad on such wticiea when bought with funds 
appropriated for a military department. 

The legislative history-' of this statute shows rather conclusively 
that i t  was intended to provide tax exemption from a federal 
excise tax. In view af the statute's broad prowription and the 
clear meaning of the words used, a court might take the position 
that it prohibited state taxation of such sales. Such action might 
be justified on the basis that legislative history should not be 
resorted to unless the meaning cannot be gained from the face af 
the statute:' 

1'. COXCLUSIOX 

Before state tax administrators think that tax avoidance on the 
part  of government contractors in their dealings with the Govern- 
ment is being advocated without reason, it should be noted that in 
many states only by such avoidance will a federal government 
contractor get treatment equivalent ta that  which B contractor 
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dealing with the state is accorded under the federal tax statutes. 
On sales to states, including gasoline sales, Federal Manufacturers 
and Retailers Excise taxes do not hare to be paid even though 
those taxes are also of the vendor type:' Futhermare, supplies 
for further manufacture are also exempt from these federal taxes 
even where the final product is exempt because sold to a state.? 
There 18 no justification f a r  one state to be tapping the pocket- 
books of the citizens of all fifty states by imposing a sales tax,  
even of the vendor type, upon sales to the federal government. 
There is no reason why the states of Illinois and South Carolina 
should be aubsidized by the citizens of New York, New Jersey or 
Connecticut through the use of federal funds for the payment of 
sales taxes upon sales to the Government when they are not get- 
ting the same subsidy. A paraphrase of the Supreme Court de- 
cision in the Phillips Chemical Co. c a s C  would indicate that "it 
dues not seem too much to ask that the State treat those who deal 
with the Gorernment as well as the federal government treats 
those with whom the State deals." The amount of direct and in- 
direct federal financial assistance furnished to the atates yearly 
tends io  belie the often heard attempted justification that the 
federal government should pay its way? 

In conclusion. i t  might well be said that while the law on 
stale taxation of sales to the Government is comparatively 
certain. much depends w o n  what action the states have taken 
in passing their sales and use tax laws and much more depends 
upon what action the contractor takes to insure that the federal 
government gets the same fair  tax treatment from the states 
which the federal government affords to the states. 

78 Int. Rev. Code a i  1954,  5 4065; 26 U.S C. 5 4221i.a) ( 4 )  (1958). 
' * 2 6 U S . C . ~ 4 2 2 1 1 a ) i 1 )  IlOS8). 

7 8  H.R Doe No 265. ~ t .  1. 87th Cane.. 2d Seas 340 119621, indieaten that in 
7 s  Supra note 44.  

atste and local coffers in the farm of state and local taxes paid directly or 
indirectly SI B result a i  defense procurement. 
-' For a carnglefe dm:i-smn -i J at-. zsxxt i  1 -i gvernmenr C I  ntraetors. see 

Government Contraets Monograph No 5 '  State and Local Taxation iGeo. 
Wash. L' 1862).  
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OFFSHORE PROCUREMENT 

BY LIEUTENANT COLONEL ROBERT S. PASLEY" 

I. INTRODUCTION 

A. D E F l X l T I O N  O F  TERMS 

The term "Offshore Procurement" is a misnomer but one that  is 
too deeply entrenched to change. Moreover, it reflects in an  in- 
teresting fashion the history of the sudden emergence of the 
United States Government, and more particularly the Depart- 
ment of Defense, 8 8  a large scale purchaser abroad. 

In  its orginal connotation, "offshore procurement" was a Navy 
coinage, referring to purchaaes made away from home for the 
immediate needs of the fleet, for example, fuel or subsistence mp-  
plies. When the military departments began large Scale purchases 
abroad, around 1951, contracting officers familiar with Navy 
terminology began referring to such transactions colloquially as 
"offshore procurement." The phrase caught on and is now part  
of the language.' 

Two kinds of "offshore procurement" should be distinguished: 
(1) purchases abroad for the use of the United States forces, 
financed out of Department of Defense appropriations (DOD- 
OSP) ; and (2) purchases abroad for the use of the forces of 
friendly foreign nations, financed out af military assistance appro- 
priations (MAP-OSP). The former is a continuation of the tradi- 
tional kind of offshore procurement; the latter is a new concept, 
which started with the Mutual Defense Assistance Program in 
1949" (although it has some roots in the Warid-War I1 Lend- 

* The author gratefully acknowledges the financial snsistanee of the Ford 
Foundstion. which made ooaaihle the research on this artiele in WashinLon. - .  
D.C., Paris; and eIsewhe;e in Europe. and e i p i e l i ~ e s  his appreciation to the 
many individuals in the Departments of Defense, Justice, and State, who so 
kindlv furnished information and maferisl. The aoinions and ~ ~ n e l u ~ ~ i ~ n i  

reprewnt the 
gov.mmenta1 

LL.B.. 1986, 
,era1 coume1, 
860-61. 

5.; G.S. Dep't  2 Army, Pamphlet No. 27-163, Procurement Law 266 
( l S 6 l ) .  

1 Authorized by tho Mutual Defense Aasistanee Act of 1848, eh 626. 63 Stat. 
714. 
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Lease Program, and some immediate antecedents in the program 
of aid to Greece and Turkey under the Truman Doctrine of 1947).* 

B. VOLC.hlE OF OFFSHORE PROCCREME.VT 

The relative percentages of DOD-OSP versus MAP-OSP have 
varied aver the years, ranging from B ratio of about 10% DOD- 
OSP ta 90% MAP-OSP, in 1956, to just about the reverse today 
This shift reflects the history of the military assistance program, 
which gradually rose to a peak during the years from 1949 to 
1963, and has since declined ss the allied nations have assumed 
a greater share of responsibility for providing their own defense. 

Despite the relative decline in the volume of MAP-OSP, the 
overall figure has remained high. The following table shows, in 
round figures, the amounb obligated f a r  MAP-OSP during the 
fiscal years 1964 to  1961:' 

Fiiool Year  Obligation8 l o r  Y A P - O S P  
(I" Yiilians of Daiiarri 

1954 ~ ~ ~ ~ . . . . ~ ~ ~ ~ ~ . ~ ~ . ~ ~ . ~ . . ~ ~ ~ ~ ~ ~ ~  - - - - - - - - - - - - - - - ~ $  448.9 
1855 ~ ~ ~ ~ . ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ . ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  176.8 
1 8 6 6 ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ . ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ . ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ . .  72.1 
1967 ............. ~ ....... ~ ............. ~..~...~...~ 143.1 
1958 ............................................... 41.4 
1 9 5 Y ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ . ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  82.3 
1 8 6 o ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ . ~ ~ ~ ~ ~ . ~ . . ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  78.1 
1961- .... ~ . . . ~ . ~ ~ ~  ..... ~ ......... .... ~. . .~~~.. .~~~ 65.2 

Total . ~ ~ . . . ~ ~ ~ . ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  ~~~~~~~~~~~~ $1101.8 
__ 

To m y  figures for MAP-OSP must be added the figure fo r  
DOD-OSP. For the years 1962 to 1967 DOD-OSP in Europe came 
to about $1.5 billion and MAP-OSP to $2.66 billion, a total of 
$4.16 billion, or a little under B billion dollars a year.' Current 
estimates range from half a billion to a biliion dollars annually, 
but the writer has been unable to verify these figures. 

Authorized by the Act af May 22, 1947, eh. 81, 61 Stat. 103. The purehare 
iiivolved in Gordon Woodroffe Corp. V. Cmted Stetea, 122 Ct Ci. 723, 104 
F.Supp. 894 (1952).  c s i t  denied. 344 U.S. YO8 (18521, was an early, d 
unfortunate, example of a sort of offshore procurement contract, sttempted 
to be piseed under thia act. 

6 Statistier furnished by Assistant General Counsel for International Affairs, 
Department of Defense. 

3 The fipu1~8 on offshore ~rocumment m EYIOW were obtained from OWes 
of Sec'y 0-f Defense, Generii Repart, subject: Neyotiafions i o 7  Rmavs7y o /  
Any Govrmmmiol Piofita, 07 Ezersi R e o e i p t a ,  L'nder ' ' N o - P ~ o f i t s "  Cioiues 
o i  Oflshare PioruremenL Eilotrrd8 ?n the Euraiisnn A w a  (June 30.  1816) 
(h&n=fter referred t o  BQ the Hasgland Report) 
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C .  OFFSHORE PROCUREMENT DISTINGUISHED FROM 
OTHER T Y P E S  OF PROCUREMEKT 

Offshore procurement is to be distinguished, on the one hand, 
from non-contractual methods of obtaining supplies and services, 
and, on the other, from United States participation in or contri- 
butions to contractual procurement effected by international 
agencies and  group^. 

Examples of the former are wartime seizures of "booty" and 
requisitioning of supplies or services in occupied territory. These 
are governed by the laws of war. the Hague Regulations, and the 
Geneva CanventiomB In theory, they are unilateral acts of the 
military or occupying power, to which consent of the other party 
is irrelevant. I t  has happened, though, when a military occupa- 
tion has continued long after the actual (as opposed to the legal) 
termination of hostilities, with peacetime conditions restored in 
ail but name (as was the case in Western Germany immediately 
prior to the Bonn Conventions),. that  "requisitioning" may 88- 
sume more of a contractual appearance, even to the paint of using 
standard contract farms, with only minor changes in language. 
Legally. however, i t  remains "requisitioning," a unilateral, non- 
contractual act, to which contract rules and regulations are 
inappiicsbie.? 

Examples of the second category to be distinguiahed from off- 
shore procurement a re  the NATO infrastructure program, to the 
cost of which the United States contributes as a member of 
NATO, but which is carried out by NATO as an  international 
entity, and the Weapons Production Program, a mutual procure- 
ment program in which the United States and ather nations 
participate jointly (although the latter has offshore procurement 
aspects). 

Contrasted with thew, offshare procurement is contractual pra- 
eurement effected by the United States a s  one contracting party 
with a foreign government or foreign supplier as the other. This 
article will treat  mainly of offshare procurement in this sense, 

Beat V. United States, 292 F.2d 274 (Ct. CI. 19611, in U.S. Dep't of A m y ,  
Pamphlet No. 715-60-84, 8 11, para. 9 ( 1 9 6 2 )  (Proeuremenf Legal Servieel: 
Paul7 V. United States (Ct. GI., No. 12-56, March 1, 1961). Cl. 71 Harv. L. 
Rev. 568 (1968) .  

i The Bonn Canventions first became effective in 1862. Convention on th8 
Rights and Obligationa of  Foreign Forces and Their Members in the Federal 
Republic of Germany. with snnexea. May 26, 1862, as amended by the Paris 
Protocol, Oet. 28, 1964 [I9551 6 U.S.T. & O.I.A. 4278, T.I .A.S.  KO. 8425, 882 
U.N.T.S. 3, and a8 avpplemented by the Convention on the Presence of For- 
eign Forces in the Federal Republic of Germany, Oct. 28, 1954 [1956] 6 U.S.T.  
& O.I.A. 6689, T.I.A.S. N o .  8426. 

A 0 0  4948B 57 
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although some attention will be paid to certain types of mutual 
procurement, because of their obvious kinship with offshore pro- 
curement proper and because they represent the most important 
current development in this area. 

D. PURPOSES OF OFFSHORE PROCCREiUEYT 

The primary purpose of DOD-OSP i n  the same 88 that  of DOD 
procurement in general: the obtaining of necessary supplies and 
services fo r  the United States forcea. Where these forces are 
stationed abroad, it is often more economical, bath from the stand- 
point of time and money, to obtain supplies and Services tn situ. 
Where perishable auppiies are invalved, I t  may be a matter of 
simple necessity. 

The primary purpose of MAP-OSP is the same a8 that of mili- 
tary assistance in general: ta promote peace and security by 
providing support to friendly foreign nations and international 
organizations, with a view to the common defense against internal 
and external aggression.' Again, considerations of economy play 
an important role, since by definition the nations and organizations 
to be aided are located abroad. 

An ancillary purpose of offshore procurement, especially MAP- 
OSP, but one which was more important in its earlier stages than 
it is now, ia to provide a form of economic assistance to friendly 
foreign countries by awarding contracts to their nationals, and 
even more to the point, to help these nations establish a production 
base fo r  building up ther own sources of military supply. 

While offshore procurement plays an  important, if diminishing, 
role in military assistance, there are countervailing tendencies 
which tend to channel B substantial Segment of foreign assistance, 
including military assistance, through domestic sources af supply 
and to that extent reduce the volume of offshore procurement. 
First, there is the strong protectionid bias which runs through 
government procurement, evidenced mast clearly by the existence 
of the Buy-American Act," but felt even more in the fareign 
a8sistance area. Secondly, there is the need, which has become 
acute in the last few years, to keep to a minimum the loss of our 
gold reserves and reduce the unfavorable balance of payments 
which has arisen to haunt our economy. These factors have re- 
sulted in some specific Statutory and administrative restrictions 

The p u r p ~ e s  a i  the military assmtanee program, and a i  the foreign assist. 
Bnee Program of whleh it 1 3  B part, m e  e t  forth I" Sections 102 and 502 of 
the Faresgn h ~ s l ~ t a n e e  Aer of 1961, 75 Stat.  421, 22 U.S C. SB 2151, 2301 
(SUpP 111, 1962).  

I '  Act of >larch 3, 1933. ch 212, t i t .  111, 47 S t a t  1520. as amended. 4 1  U S.C. 
8 s  10s-d (1958). 
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an offshore procurement which will be discussed below. I t  was 
stated in 1960 that  of every military assistance dollar, 88% is 
spent in the United States and only 12F overseas.'L 

E. AUTHORITY ANU FUNDS FOR 
OFFSHORE PROCUREMENT 

2 8  F m e i ~ n  Assistance Act of 1861, 0 503(a ) ,  76 Stst. 436, 22 U.S.C. 5 

14 E l . ,  Foreign Aasiatanee and Related Agencies Appropriation Aet, 1552, 
2311(s) (Supp. 111, 1862). 
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The Foreign Assistance Act of 1961 provided tha t  the funds 
authorized to be appropriated thereby "should remain available 
until expended." This phrase, if implemented, would have had the 
effect of c rea tng  a "no-year" appropriation, which remains asail- 
able for obligation until it is exhausted, or until its purpose has 
been fuifiiled, without regard to fiscal-year limitations." In fact, 
however, the 1962 sppropriation'B was an ordinary one-year and 
not a no-year appropriation, tha t  i s ,  it remained avaiiabie fa r  
obligation only during the fiscal year 1962, 

The idea of a long-range authorization and a continuing appro- 
priation is based an certain recommendations of the Draper Com- 
mittee in its 1959 Report an the Organization and Administration 
of the Military Assistance Program,I- which were partially 
adopted by Congress. The Draper Committee had also recom- 
mended (1)  that appropriations for  military assistance be in- 
cluded as a separate title in the regular Defense Department 
Appropriation bill, the appropriations to be made directly to the 
Department of Defense, and (2) that requests for military assist- 
ance appropriations be included in the Department of Defense 
budget, but as a separate title where they would "compete" with 
the requests of the military departments fa r  their own needs.'& 
While these recommendations have not been adopted, a8 such, See- 
tion 504(b) of the Foreign Assistance Act of 1961 requires the 
President to establish procedures for programming and budgeting 
so that programs of military assistance come into direct com- 
petition for financial Support with other activities and programs 
of the Department of Defense.'# 

F. RESTRICTIONS ON OFFSHORE PROCUREMENT 

As pointed out  above, there are certain limitations on the use of 
offshore procurement even for the purpose of military assistance. 
The principal statutory restrictions a re  found in Section 604 of 
the Foreign Assistance Act of 1961,1O which reads in part as 
follows : 

Seotion 604.  P i o c u w m m t .  
(a )  Funds made available under thia Act may be used for procurement 

outside the United Staten only if the Premdent determines that such 
pcoeurement will "at result in adverse effect8 upon the economy of the 

> * 7 6  Stst .  717 (19611. 
>-Second Interim Report of the President's Comnnttee to Study the United 

States Military Assistance Program 22-23 (June, 1959). 
Id. st 20-22. 
See I 604(b) of the Foreign Assistance Act of 1961, 76 Stat. 436. 22 

U.S.C. 5 3312(b) ISupp. 111, 1962). 

60 i o 0  1 3 8 E  

U.S. Dep't of Army, Pamphlet No. 27.113, mpra note 1, a t  53. 

* O 7 6  Stat. 439 (1861). 22 U.S.C. I 2364 (Supp. I l l ,  1862). 
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United States or the industrial mobilization base. with special reference 
to m y  areas of labor surpius or to the net position of the United States 
m its  bnlanee of payment8 with the rest  of the world, which outweigh 
the economic or other advantages t o  the Unsed  States of less costly pro- 
curement outside the United States,  and only if the prim of any  eom- 
modity procured in bulk is lowel than the market p m e  p'evailing in the 
United States a t  the time of proeurement. adjusted for  diferencea in the 
cost of transportation to destination, quality, and terms of payment. 
The principal administrative restrictions are those imposed by 

President Eisenhower's directive of November 16, 1960,Zl and 
President Kennedy's memorandum of October 18, 1961.'* The 
former directed the Secretary of Defense, inter alia, to "take 
promptly all possible steps to reduce by a very substantial amount 
the expenditures, from funds appropriated to the military services 
and for the military assistance program, that are planned for 
procurement abroad during calendar year 1961, by establishing a 
minimum amount by which such procurement shall be reduced." 
This portion of President Eisenhower's directive was affirmed by 
President Kennedy in his message to Congress of February 6, 
1961." 

President Kennedy's memorandum of October 18, 1961, re- 
affirmed the policy that the preponderant bulk of foreign assist- 
ance procurement would be made in the United States, as a 
contribution toward resolving our balance of payment difficulties 
and as a help toward stimulating industries in labor surplus 
areas. On the other hand, "cogent trade and foreign policy abjec- 
tives and assistance program goals require limited amounts of 
procurement outside the United States." Specifically, the memo- 
randum directed that funds made available for military assistance 
programs not be used for procurement outside the United States 
except to procure items which a re  not produced in the United 
States, to make local purchases fo r  administrative purposes. and 
to use available local currency. Upon certification by the Secre- 
tary of Defense, however, that exclusion of procurement outside 
the United States would seriously impede attainment of military 
assistance program objectives, the Secretary of Defense may au- 
thorize exceptions to these The memorandum con- 

s> 25 Fed. Reg. 12221 (1960). 
a126 Fed. Reg 10648 (1961).  
*Q H.R. Doe. No. 84, 87th Gong.. 1st  Sess. (1961). in 44 Dep't S ta te  Bull. 287, 

00" IlOEli 
_"I 

 BY Dep't of Defense Directive No. 2125.1 (Jan. 2, 1952),  the Deputy 
Secretary of Defense exercised thin authority by also authorizing MAP-OSP 
for (1) Gauernment-ta-Governmpnt cost-sharing p w e c t a  under the Mutus1 
Weapans Development Program, (2)  certain Government-to.Govlmment eont- 
aharing production projects, ( 3 )  procurement required t o  suprmt overriding 
f o r a g n  poiicy objectives 8 s  approved by the Secretary of State,  and (4) 
procurement required to support  overriding military iogistieal considerations 
important to  the defensive capability of the free world. 
*oo laBas 61 
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cluded with a formal determination under Section 604(a)  of the 
Foreign Assistance Act of 1961, supva, tha t  the use of funds made 
available under the Act for procurement from sources outside the 
United States would not result in adverse effects upon the economy 
of the United States or the industrial mobilization base. with 
special reference to any areas of labor surplus or to the net posi- 
tion of the L'nited States in its balance of payments with the rest 
of the world, which outweighed the economic and other advan- 
tages of less costly procurement outside the United States. 

11. ADMINISTRATION OF MILITARY ASSISTAKCE 

The President has delegated his authority under the Foreign 
Assistance Act as fallows: (1) to the Secretary of State all 
functions not otherwise delegated or reserved to the President; 
and (2 )  to the Secretary of Defense 811 functions relating to mili- 
tary assistance not otherwise delegated or reserved to the Presi- 
dent, as well as certain related functions (with certain exclu- 
sions).'i All funds made available for military assistance are 
allocated to the Secretary af Defense, with full power of realloca- 
tion and transfer.16 

Under the Secretary of Defense, is an Assistant Secretary of 
Defense (International Security Affairs). On the staff of the 
latter is a Director of Xilitary Assistance; this post is a t  present 
filled by an Army general officer with wide experience in the field. 
Legal advice is furnished by the Office of General Counsel, 
primarily by the Assistant General Caunsei (International 
Afffairs). 

An important aficial abroad ia the Defense Representative 
(DEFREPSAMA) on the staff of the U.S. Mission ta the North 
Atlantic Treaty Organization and European Regional Organiza- 
tion (USRO), Paris. His primary concerns in the procurement 
area, however, are with mutual procurement through KATO, the 
Weapons Production Plan, and 80 forth,  rather than with offshore 
procurement in the strict sense. 

In each foreign country military assistance, including offshore 
procurement. i s  ultimately the responsibility af the American 
Ambsssadar.'. On his staff is a Military Assistance Advisory 
Group (RIAAG), with representatives from all three services and 
usually headed by a general or flag officer, which is charged with 
~~~ ~ 

Exec. Order Yo. 10913. 26 Fed. Reg. 10469 (1961) 
-6 Exec. Order No 10973, aiipra note 25. Pt. 1'. $ 5  501-02. 
*-Exec Order KO. 10893, Pt. 11, 5 201, 21 Fed Reg. 10731 (1860):  Pres>- 

dent's Memorandum of May 21, 1961, " R e s p ~ n m b i h t ~ s  of Chiefs of American 
Dlplomsfic Misslonn." 26 Fed Reg. 10749 (1861). 
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primary responsibility far planning and coordination in this mea. 
The actual procurement, whether DOD or MAP, is conducted by 
the service procuring activities, under the overail control of the 
area commander. In Europe, far example, Army offshore procure- 
ment is the immediate responsibility of local procurement ac- 
tivities and contracting officers, under the control of the Com- 
mander in Chief, USAREUR, a t  Heidelberg, with general policy 
supervision and coordination effected by Headquarters, European 
Command (EUCOM), a unified command located near Paris. In 
all cases close liaison must be maintained with the American 
Embassy and the local MAAG and, where appropriate, with 
DEFREPNAMA and with the Washington offices concerned. 
Allowing for minor changes in detail, the organization in ather 
oversem areas follows the mme general pattern. 

111. FRAMEWORK FOR OFFSHORE PROCUREMENT 

A. MUTUAL DEFENSE ASSISTAXCE AGREEMENTS 

In accordance with the requirements of Section 402 of the 
Mutual Defense Assistance Act of 1949,?' the United States has 
entered into a series of Mutual Defense Assistance Agreements 
with all countries receiving military assistance. A typical example 
is the US-U.K.  Agreement, concluded January 27, 1950.zs Beside 
the matters required to be covered by the statute (use of assist- 
ance furnished, restrictions against further transfer, security, and 
the furnishing of equipment, materials, and services to the United 
States and other eligible nations), this agreement covers, in gen- 
eral terms, such matters as patent claims, use of sterling, tax 
relief, and diplomatic immunities. 

Supplementing the basic Mutual Defense Assistance Agree- 
ments a re  a whole series of apeciai agreements. such as tax relief 
agreements, agreements to facilitate interchange of patent rights 
and technical information for defense purposes, agreements on 
the disposition of military equipment, and special faciiities assist- 
ance agreements. But the principal concern herein is with the 
agreements on offshore procurement, commonly known a8 "Memo- 
randa of Understanding," and often simply as "bilaterals."80 

This term is confusing and should be avoided. It ean refer to any of the 
types of agreements mentioned in the text. 

A00 aaaas ea 
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B. MEMORANDA OF UYDERSTANDIXG 

Although the impetus for  special agreements an offshore pra- 
eurement came from the military assistance program. and al- 
though they were undoubtedly inspired by the more general 
Mutual Defense Assistance Agreements, as drawn they apply to 
both MAP-OSP and DOD-OSP without distinction. Moreaver, 
they cover both the situation where the contracts are placed on 
a Gavernment-to-Government basis, the foreign government sub- 
contracting with its own suppliers for the end items, and the 
situation where the contracts are placed on a Government-to- 
Private-Contractor basis. The ''Model Contract" attached to each 
Memorandum of Understanding, however, applies only to the 
farmer situation. 

The first Memorandum of Understanding on Offshore Procure- 
ment was concluded with the United Kingdom in October, 1952.91 
Although this was the first to be concluded, and from nome paints 
of view one of the best, it is in certain respects atypical. One 
which i s  perhaps more typical of the general pattern is the US.-  
Netherlands agreement. concluded in 1954. 

C. U S . - Y E T H E R L A N D S  MEMORANDL'M OF 
UNDERSTANDING 

The Agreement Relating to A Memorandum of Understanding 
and A Model Contract between the United States and the Nether- 
lands far the Offshore Procurement Program" was effected by an 
Exchange of Nates signed a t  The Hague on April 15 and May I, 
1954, and entered into force from July 30, 1954. Article 1 states 
the scope and purpose of the program, specifying that it covers 
material, services, supplies and equipment appropriate fo r  United 
States military procurement and required either for the mutual 
security military aid program or for direct use af the United 
States forces. The program will be conducted by the United 
States in accordance with the laws of the United States governing 
military procurement and the mutual security program. 

Article 2 provides for coordination of the U.S. procurement 
program with the Xietherlands Government defense program. 

Article 3 provides that contracts will be placed and admin- 
istered on behalf of the United States Gwernment by contracting 
officers of the United States Military Departments. 

81 The t e x t  of this unpublished Memorsndum of Understanding, and of the 
Model Contract annexed thereto, may he found in C.S. Dep't of Army, 
Pamphlet No. 27-150, Procurement Law-Statutes 303-20 (Appendix GI 
119611. 

64 

S ' S U . S . T . & O . I . A . 2 0 2 7 , T . I . A . S .  No.3069.213 U N T . S .  315. 
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Article 4 provides that the United States may contract with the 

Netherlands Government or directly with individuals, firms, o r  
other legal entities, and states the preference of the Netherlands 
Government for the latter method. 

Articles 6, 6, and 7 cover, respectively, assistance in selecting 
subcontractors and in administering contracts, priorities fo r  
equipment and manpower, and security of classified materials and 
information. 

Article 8 relates to inspection, and provides that it will be con- 
ducted, when requested, by representatives of the Netherlands 
Government, with United States Government representatives 
having the right of verification. 

Articles 9 and 10 relate respectively to the providing of cam- 
mercial bank priorities, and the granting of any necessary 
licenses. 

Article 11 makes applicable to offshore procurement the provi- 
sions of the Netherlands-US. Agreement of March 7, 1952, on 
Tax Relief.'i 

Article 12 recites that  standard clauses have been approved by 
the two Governments for u ~ e  in contracts between them, as appro- 
priate. 

Article 13 affirms, somewhat obliquely, the principle of aover- 
eign immunity, that the United States Government is immune 
from suit and its property exempt from legal process in the courts 
of the Netherlands in any matter arising aut of offshore procure- 
ment. Article 13 also recognizes the diplomatic immunity of 
certain contracting officers and authorized procurement personnel. 

Article 14 provides that the United States shall have freedom to 
designate the country which is to be the ultimate recipient of any 
end-item produced. 

Article 15 states ( a )  that  cast-plus-percentage-of-cost contracts 
and subcontracts will not be used: and (b )  that, although the 
Netherlands has no renegotiation statute, the two governments 
may agree later on including appropriate provisions limiting the 
profits of subcontractors. 

Article 16 provides for the furnishing of information an sub- 
contracts placed under Government-to-Government contracts. 

Article 17 states that  on offshore procurement contracts entered 
into between the two Governments, i t  is intended that no profit 
of m y  nature will be made by the Netherlands Government, and 

8 8  Agreement Relating to Relief from Taxst ion on United State8 GovernI- 
ment Expenditures I" the Netherlands for the Common Defenae [Exchange 
of Notes, with Memornndum], March 7, 1852, 3 U.S.T. & O.I.A. 4183, T.I .A.S.  
No. 2563, 135 U.N.T.S.  199. 
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provides for implementation of this understanding and the refund 
of any net profit which may ensue. This article does not affect 
any Profit refunding provis~ons contained in individual contracts. 

D. C.S.-.VETHERLA.VDS MODEL CO.VTRACT 

Attached to the Memorandum of Understanding is a Madel 
Fixed Price Contract far use in contracts between the United 
States Government and the Ketherlands Government, setting 
forth the standard clauses referred to in Article 12. This is en- 
titled "Xegatiated Contract for the Procurement of Supplies, 
Services and Materials in the Netherlands." The first page states 
that the contract is entered into pursuant to Section 2 ( e )  (1) of 
the Armed Services Procurement Act of 1947, as amended," "and 
other applicable law." 

The body of the contract consists af a schedule, in familiar 
form, twenty-two general provisions, and a signature page. The 
general provisions are substantially those set forth in the Armed 
Services Procurement Regulation,s3 with some minor changes in 
wording, plus the following more significant changes : 

(a) Certain of the ASPR required clauses are omitted sl- 
together, fo r  example: Additional Bond Seei~ritu (ASPR 77- 
103.9) : Disputes (ASPR '1-103.12) ; Renegotiatioa (ASPR 77- 
103.13) : and Soviet-Controlled Area8 (ASPR 77-103.15). 

(b )  Other required ASPR clauses are omitted in their ASPR 
form, but the subject matter thereof ia covered in different 
fashion. This is true of the clauses relating to taxes, default, labor 
regulations and standards, inspection, respanaibility for supplies, 
termination, payments, filing of patent applications, copyright, 
technical information, reporting of royalties, and assignment of 
claims. 

(c )  General Provision 9, on Subeontroeting, provides that the 
Netherlands Government in subcontracting %,ill follow the same 
procurement methods and procedures which it fallows in contraet- 
ing for its awn requirements. The Netherlands Government 
further agrees to indemnify the United States Government 
against any claims arising under the contract or any subcontract. 

( d )  A Grateitws clause is included (General Provision 13 ) .  al- 
though ASPR 77-104.16 says that it i s  required only when DOD 
funds are obligated. But in lieu of the long clause set forth in 
ASPR, which might conceivably offend international sensibilities, 
the clause ia merely a cryptic reference to  "the provisions em- __ 

84 10 U S  C I 2301-2314 ( 1 9 5 8 ) .  as amended. 
Qs Hereinafter referred fa  BQ ASPR and cited as ASPR. 
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bodied in Section 631 of Public Law 119 and Section 629 of Public 
Law 488, 82nd Congress of the United States and like provisions 
embodied in subsequent United States Appropriation Acts." 

(e) General Provision 16, Guaranty, provides that the Nether- 
lands Government wili PBBS on to the United States the benefit of 
any guarantee obtained in respect of any subcontract. 

( f )  General Provision 17, Security, is a detailed implementa- 
tion of Article I of the Memorandum of Understanding. In gen- 
eral, each Government agrees to respect the other's security classi- 
fication of any material or data and to give i t  substantially the 
same classification and protection under its own security system. 

(9 )  General Provision 22, Eramination of Records, follows 
ASPR 71-104.15, with minor changes in warding, and a maximum 
figure of $1,000 instead of $2,500 for excluded purchase orders. 
Of greater significance is the explanatory note that this General 
Provision may be omitted from contracts chargeable to appropria- 
tions for carrying out the Mutual Security Act of 1951, as 
amended (now the Foreign Assistance Act of 1961)." This au- 
thorization is in accord with ASPR ll6701, which TeqYiTeS omis- 
sion of the clause in Mutual Security Act contracts with foreign 
governments, and p e r m i t s  its omission from contracts with for- 
eign contractors other than governments, if such omission is 
approved by the contracting activity following a determination 
that such omission will further the purposes of the Mutual Se- 
curity Act of 1954.1' 

(h )  Finally, 88 befits the language of diplomacy, much of the 
peremptory wording of ASPR is softened and made more polite. 
An "order" becomes a "notice," "instructions to the contractor" 
become "arrangements with the Netherlands Government," 
"directed by the Contracting Officer" becomes "requested by the 
Contracting Officer," "acceptable to the [U.S.] Government" 
becomes "mutually acceptable to  the two Governments," refer- 
ences to "fraud" on the part  of the contractor are omitted, and so 
an. Hardbitten contracting officers are sometimes impatient of 
such niceties, but they are tremendously important nevertheless. 

E.  GENERAL OBSERVATIONS 

One of the great difficulties in negotiating these agreements in 
the early stages was the insistence on the part  of some United 
States representatives to "go by the book," and their fear that  any 
deviation from strict ASPR language would be interpreted as a 

see note 1 2  'UP70. 
39 68 Stat. 832 (19541,  8.3 amended. 
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major concession and a sign of weaknew. Some countries were so 
anxious to get the offshore procurement program started that they 
were willing to sign almost anything presented to them. Others 
quite understandably took the position that an international 
agreement was not in the same category 88 a contract with a 
Detroit manufacturer, and that a sovereign government should 
not, far example, be asked to submit to the "directiana" of a mere 
contracting officer. For this, and other reasons (especially argu- 
ments over sovereign immunity, which w u  a matter of principle), 
an impasse developed which was finally broken only by firm and 
decisive action a t  the top. I t  is believed that the agreements finally 
negotiated preserved all essential interests af the United States, 
while making possible the accomplishment of a major mission 
which a t  the time was essential to the security of the free world. 

IV. LEGAL PROBLEMS OF OFFSHORE PROCUREMEST 

There are probably as many or more legal problems connected 
with offshore procurement as there are provisions in the govern- 
ing statutes and clauses in the Memoranda of Understanding and 
Model Contracts. Only B few can be taken up in thia article. 

A. CHOICE OF LAW 

Some of the early offshore procurement contracts provided 
specifically that they were governed by the law8 of the United 
States or, less felicitously, of the District of Columbia.'b But this 
proved ta be an unpalatable pill to ask some foreign governments 
and contractors to swallow. Many of the later contracts omit any 
reference to the problem, 8s does the model contract with the 
Netherlands discussed above. There is no such provision in the 
model contract with the United Kingdom,JB France.'" or Italy.'3 
On the other hand, the model contract with Belgium states on the 
signature sheet: "The provisions of this contract shall be in- 
terpreted an the basis of the laws of the United States and the 
English language version of the contract."" Similar provisions 

i3 Less felicitous, because, even within the United States, Government 
e m t i s e t s  are governed by federal law, not by the District of Columbia Code. 

is See note 31 mpra. 
69 Informstion obtained from Oflee of Legni Adviser, Hq., US EUCOM. 
( I  Agreement Relating to ORshare Procurement Program With Italy With 

Yemorandum of Underatendin. snd Hodel Contract [Exchange of Notes], 
March 31, 1954, 5 U.S.T. & O.1.A. 2185, at 222543 ,  T.1.A.S No. 3083, 235 
U.N.T.S. 283. 

4 1  Agreement With Belgium Relating to Offshore Proevrement and Ex- 
change of Nates. Sept. 2. 1953 [1554] 5 U.S.T. & 0.1.A.  1311, T1.A.S No. 
3000. 200 U.N.T.S.  127, a8 extended and amended, Kav 19, 1953, 5 U S.T. & 
O.I .A .1334 ,a t1352 ,TI .A .S  No 3 0 0 1 , 2 3 3 U . N T . S . 3 1 0 ; ~ s y 1 3 s n d J u l y 1 5 ,  
1854. 6 C.ST. & 0 . I . A  2 2 5 4 ,  T.I.A.S. No. 3085, 237 U.N.T.S.  342. 
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appear in the model contracts with Luxembourg,'J Spain," and 
Yugoslavia.'b 

There a re  two questions here: (1) Is such a choice-of-law clauae 
valid and enforceable? and (2) In  its absence, what law governs 
the validity and interpretation of the contract? 

On the first question, although certain older American cases 
mise some doubts,'# it is generally conceded today that such a 
clause will be recognized in virtually all common-law and civil-law 
countries, within certain limitations:. A good statement of the 
modern rule is found in Section 332a of the Restatement of Con- 
flict of Laws, Second (Tentative Draft So. 6 )  .? 

If the contract does not include a choice-of-law clause, there a re  
three possibilities: ( a )  United States law would govern; (b )  the 
law of the other country would govern: (e)  international law 
would govern. Because of a paucity of litigation the question has 
arisen only rarely in connection with offshore procurement con- 
tracts, although it  has been discussed in a few decisions of the 
Armed Services Board of Contract Appeals.'D 

( a )  The most obvious argument in favor of applicability of 
United States law, the doctrine of the Allegheny caae,'O upon 

I s  Agreement With Luxembourg Relating to the Offahore Proevrement 
Program, April  17, 1854 [I9551 6 U.S.T. & O.I.A. 3889, a t  4027. T.I.A.S. No. 
3416, 267 U.N.T.S. 255, 

44 Agreement Relating to Offshore Procurement in Spain, With Memaran. 
dum of  Understanding and Standard Contract [Exchange of Notes]. July 30, 
1954, 5 U.S.T. & O.I.A. 2328, a t  2348, T.I.A.S. No. 3084, 235 U.N.T.S. 46. 

Memorandum of Understanding with Yugoslavis Relating to Offahore 
Procurement With Standard Contract and Related Notes, Oct 18. 1854, 7 
U.S.T. & O.I.A. 840. a t  872, T.I.A.S. No. 3567, 273 U.N.T.S. 138. 

( 6  Comm'r V. Hyde. 82 F.2d 174 (2d Cir. 1838); E. Gerli & Co. Y. Cvnard 8. 
S. Co., 48 F.2d 115 (2d Cir. 1931). These cases appear to hold tha t  while the  
question of intsrwetatzon may be made the subject of L ehoiee-of-law clause, 
the queetion of volidity depends on the IBW of the place where the e m t r a e t  
is made. 

i 3 e e r e ,  Powue7 oi Poifirs t o  Choose Law Governmi Their Contraat, 1960 
Proceedings, Am. Soc'y  Int ' i  L. 48, a t  51, and avtharitiea cited therein. 

( 8  Restatement (Second),  Confiiet of Laws (Tent.  Draf t  No. 6,  p. 14, 1960). 
See Reporter's Note to this Seetion a t  pp. 26-30. 

Is Hereinafter referred to 8 s  the ASBCA. Thi. Board is the representative 
of the vmious service Secretaries to decide disputes on appeal from decisions 
of contractinq officers and intermediste boarda. 

"United States Y. County of Allegheny, 322 U.S. 174 (1844) .  This ease in 
turn IS based on Clearfieid Trus t  Co. V. United States,  318 U S  363 (1943). 
In Amtorg Trading Corp. V. Miehle Printing Prerr & .Mfg. Co., 206 F.2d 103 
(2d Cir. 19531, the court applied the CloorArid doctrine to a sale by an Ameri- 
can carporstion to B Ru88im state trading carporstion, where the goads were 
to be shipped F.O.B. Milwaukee and to be used in Russia. KO question of the 
possible Bpghcability of Russ~an  isw was raised. Conversely, ID Banking & 
Trading Corp. Y. Floete, 257 F.2d 766 (2d Cir. 1058), ofirming 147 F.Supp. 
193 (S.D.N.Y. 1956),  both the Court of Appeals and the District Court applied 
United States law to a d e  of rubber by an Indonesian corporation to the  
*GO 63618 69 
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closer examination proves wanting. The Allegheny case held that 
“the validity and mndtrwtion of contracts through which the 
United States i s  exercising its constitutional functions, their con- 
sequences on the rights and obligations of the parties, the titles or 
liens which they create or permit, all present questions of federal 
law not controlled by the law of any state.”’> But that case in- 
valved a contract between the United States Government and a 
United States contractor, and the question presented to the 
Supreme Court was whether the federal law of the United States 
or the local law of one of the States should apply. The situation 
i s  rather different when the contract i s  one hetween the United 
States and a foreign government or foreign contractor, especially 
if the question should come before a fareign or international 
tribunal. 

A possible argument can be found in the fact that  the Memo- 
randa of Understanding state typically that the offshore pracure- 
ment program is carried out in furtherance of the princides set 
forth in Section 516(A) of the Xutual Security Act of 1951 (now 
Section 502 of the Foreign Assistance Act of 1961),” and the 
model contracts state that they are entered into pursuant to the 
provisions of Section 2 ( c )  (1) of the Armed Services Procure- 
ment Act of 1941, as amended,” “and other applicable law.” But  
these references to American statutes fall a little short of saying 
that the latter shall govern the validity and interpretation of the 
contract as a whole. 

A stronger argument far applying United States law can be 
based on the fact that mast of the clauses in the model contract, 
and presumably those in any Government-to-Private-Contractor 
contract, are all United States military procurement clauses, 
either required in so many words by United States statute or pre- 
scribed in the same or Similar language by the Armed Services 
Procurement Regulation. Most af them have been construed many 
times by American courts and administrative bodies. I t  would be 
natural to assume that they are intended to carry with them the 
interpretations which have thus been placed upon them under 
American law. But this i s  a consideration which relates more Lo 
the problem of interpretation and has less bearing on the validity 
or enfoicibility of a contract or contract clause. 

Reconstruction Finance Corporatmn. delivery t o  be F.O.B. steamer at B port 
in Java. The effect af eertsi,. oeerees of the Nrtharlanda East Indies Govern- 
ment W B Q  taken rnto account. bu t  otherwise the possible applicability o l  Dutch 
or Indonesian law was n o t  considered. 

~~ ~ ~~~~ ~ _ _ _ _ _ ~  ~~~ ~~ 
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(b)  The arguments f a r  applying foreign law would be based 
on standard conflict-of-law rules applicable to contracts, that  the 
law of the place of making," or of performance,:' or of paymen!,.d 
controls or, under the latest theory, the law of the jurisdiction 
having the largest number of contacts with the transaction (the 
"center of gravity" theory) .'- While there is considerable com- 
petition and confusion as among these theories, in mast cases the 
result would be the same: execution, performance, payment, and 
the "center of gravity" would nearly always be in the country in 
which the offshore procurement contract was placed. 

There is little doubt that  foreign law would govern subcon- 
tracts placed under Gavernment-ta-Government contracts. It is 
the accepted view in domestic procurement that  local rather than 
federal law governs subcontracts placed under Government prime 

although there are a few recent indications ta the 

The situation is not so clear with respect to Government-to- 
Contractor contracts, and even less 80 with respect to Govern- 
ment-to-Government contracts. But there are  a few decisions of 
thP Armed Services Board of Contract Appeals (ASBCA) which 
have applied foreign law to Gavernment-ta-Private-Cantraetar 
contracts. 

Thus, in Fuji Motors Corporation?" which involved an Army 
contract with a Japanese concern, the ASBCA held that  Japa- 
nese law should apply. and that in interpreting specific provi- 
sions, such as one which invoked the cost principles of ASPR, 
Japanese business customs, usages, and accounting standarda 
should be followed where they did not violate any law or public 
policy of the United States. However, where there WBB a dearth 

8 6  Comm'r V. Hyde, 8upm note 46. 
Wm. J .  Lemp. Brewing Co. V. Ema B x w i n g  Co., 164 F.2d 290 (7th C ~ T .  

Ja Graham Y. First N n t l  Bank of Norfolk. 84 N.Y. 3g3, 38 Am. Rep. 528 
1947) .  
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of Japanese law an a particular subject, recour~e could be had ta 
United States law. 

This decision followed two prior ASBCA cases, Jac. A.  V07~k.s 
Xandelmoatschappij N.V.." and Philippine Sawmill Company.B2 
The former case involved an assessment for e x c m  replacement 
costs after default where the contracting officer had failed to 
repurchase from the lowest bidder. The board considered the 
question of applicable law a t  some length and concluded that 
foreign law was probably applicable, but held that i t  made little 
difference since both the civil law and the common law placed 
substantially the same obligation on the party complaining of a 
breach to do everything reasonable to mitigate damages. 

( c )  On the third possibility, applying international law in lieu 
af either United States or foreign law, there is little or no au- 
thority for doing 80 in the case of Government-to-Prirate-Con- 
tractor contracts.". But it is reasonably clear that international 
law governs the Memoranda of Understanding, which are after 
all international agreements between sovereign states, and i t  is 
at least arguable that i t  should apply to individual Government- 
to-Government contracts.8' The problem here would be the pau- 
city of international law rules governing such mattera as pro- 
curement of supplies and services. Far some time attempts have 
been under way to formulate an international law of e.aIe8, and 
three draft  statutes or agreements have been prepared: (1) the 
Draft Uniform Law an the Formation of Contracts for the In- 
ternational Sale of Goods, prepared by the International Insti- 
tute for the Unification of Private Law in Rome; (2) the Pre- 
liminary Draft  of a Convention an a Uniform Law on the Inter- 
national Sale of Tangible Personal Property, prepared under the 
Inter-American Council of Jurists:  and (3) the General Candi- 
tians for Sale prepared by the United Nations Economic Com- 
mission for E u r ~ p e . " ~  These are still only drafts, but a t  least 
they constitute a bady of more or less generally accepted princi- 
ples of international sales law which might be looked to in a 
given ease. 

As a practical matter, m y  tribunal purporting to apply inter- 
national law would be forced to look primarily to the clauses 
found in the contract itself. As pointed out above, these are 
~~ 

YIASBCA No. 621 (undated),  5 C.C.F. ll61083 (1950).  
I'ASBCA No. 569 (1951). 
*I See Sammers, Broehei, and Delaume, ConRief Amidonce m Intenohonal 

L o ~ n s  and .Monataiy Ayvrrmenta, 21 Law 6 Contemp. Prab. 463, 410 (1866).  
- 4  I d .  at 476. 
a: Farnnworth, Fornation 01 lntrrnalional Soles Confracfa: Three AItrnpLa 

2 400 miss 
at rnifiration. 110 u pa. L. R ~ V .  sob, 306.09 (1962).  
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clauses derived from United States law and regulations, which 
would presumably carry great weight if B problem of interpreta- 
tion, or even of validity, should arise. In this connection, the 
practice of the International Bank for Reconstruction and De- 
velopment (the World Bank) is of great interest. World Bank 
loan agreements provide that the rights and obligations of the 
parties shall be valid and enforceable according to the terms of 
such agreements notwithstanding any conflict with the law of any 
State or political subdivision thereof, and that none of the parties 
to a loan arrangement is entitled to claim that  any provision of 
the agreement is invalid or unenforceable for any reason.'G 

An interesting question of international law is whether the 
Memoranda of Understanding are "international agreements" 
which must be registered with the United Nations Secretariat 
under Article 102 of the United Nations Charter.#. If they are, 
the argument that  they should be governed by international law 
is that  much stronger. Whatever the legal answer, it  is under- 
stood that the doubt has been resolved in favor of registration. 

B. SOVERE1G.N IMIMUNITY 

When the military assistance program began. the United States 
took the position that it was part of a cooperative effort to defend 
the free world, of as much importance and benefit to  the ather 
countries concerned a s  to the United States. Accordingly, the 
United States was not willing to go forward with the offshore 
procurement program if it meant subjecting itself to  litigation 
in foreign courts, whether at  the suit of fareign governments, 
contractors, or third parties. It therefore sought to incorporate 
in each Memorandum of Understanding a statement that  its mv- 
ereign immunity was recognized and would be protected in all 
eases arising out of the program. 

Although this position was understandable, it seemed to run 
counter to a growing trend against savereign immunity, a trend 
which the United States Government had itself recognized in the 

Olmstead, Eoonvnric Development Loan Ay?semsnta.Port I :  Public 
Economic De~elopmsnf Loan Ay7eemoit~, Choice o i  Low and Remedy, 48 
Calif. L. Rev. 424, 428 (1960). 

" S e e  Broehea and Borkey, Theory and Piac t& o i  Twaty Reiiat7atzon. 4 
Netherlands Int'l L .  Rev. 150 (1957); Brandon, A n d y &  of the T e r m  
"Tmoty" and ''Intemattond dgreamnents" /or Pmpoars a /  Registiation under 
Arlioir l o 1  of the U . S .  Charter. 47 Am. d. Int'l L. 48 (195s). 
AGO lslm 73 
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famous Tate letter of 1952,"1 and which has received favorable 
notice by the United States Supreme Court."s 

In general there are two views current today on sovereign 
immunity. The classical or absolute theory holds (with minor 
exceptions) that  a sovereign may never be sued without his con- 
sent in the courts of another sovereign. The modern or restric- 
tive theory holds that sovereign immunity is recognized with re- 
gard to sovereign or public acts of a state (jure imperii), but not 
with respect to private acts ( j w e  gestio.ais).'o 

The classical theory is still recognized in most common-law 
countries (although a trend against i t  has set in in the United 
States),  and in countries within the Soviet bloc. Germany ap- 
parently still adheres to it, The restrictive theory has always been 
supported in Belgium and Italy and more recently, although with 
some vacillation, in France, Austria, and Greece. A trend in favor 
of i t  is evident in the Netherlands.'l In  other countries it is more 
dimcult to say, but, in general, the alder decisions support the 
classical theory, the newer tend to favor the restrictive theory. 

The great difficulty with the restrictive theory is the problem 
of deciding when an action is jure imperii and when it is jure 
gestwnis:? The Tate letter attempts to solve the problem, after 

(a Letter From the Acting Legal Adviler of the State Department to the 
U.S. Attorney General Concerning Sovereign Immunity of Foreign Govern. 
menta. hfsy 19. 1052, 26 Dep't State Buli. 984 (1962) (hereinafter referred to 
and cited as Tate Letter). 

Nat'i City Bank of New York V. Republic of China, 348 US. 356 (19561, 
A recent atate court  case adopting the restrictive theory IS Et \'e Bahk 
Kurumu v. B.N.S. Int'i Saiea Corp., 26 Mine.2d 290, 204 N.Y.S.2d 971 (Sup. 
Ct. 19601, noted in 55 Am. J. Int'i L. 172 (1961) and discussed by Garretaan 
htmmational Law, 1 9 8 0  Survey o/ Amerzom Lab, 36 N.Y.U.L. Re". 13, 31-3; 
(1861). On the facts,  however, the e w e  does not seem to go iu r the i  than the 
holding of the Republic o/ Chma esse, tha t  L farelgn atare whieh iiues I" m 
American court aubjeets itself to a e~untere la im there.  

i o  Tste Letter. 8 u p m  note 68. 
71 I b i d .  

See, e.& Brandon, Sovereign lmmunitv n i  Government-Owned Corpora- 
tions and Ships, 39 Cornell L. Q. 425, 435-37 (1954).  A Czechoslovakian 
scholar thinks the whole ides of the restrictive theory is B capitailst plot, 
at tr ibutable to hostihty toward "the hrat Soeiahst State whieh brought the 
management of the entire national economy t n d  I the nwereignfy of the State 
and introduced the monopoly of foreign trade:' Zourek, Same Comments o n  
tho DQsr*llirs Enoountwrd in the Judteid Settlemsnt of Diaputra Aridno 
from Trade betwsen Corntnea wi th  Different Econamio and Soczol Strr~c. 
turea, 86 Journal du Droit I n t e m a t m s l  [hereinafter cited as Clunetl 638. 
640 ( 1 0 5 8 ) .  But Bee rebuttal by Sed-Hohenveidern,  Sovereignty and Eon- 
nomic Co-crialence, 86 Clvnef 1050 (1959).  Mr. George S. Leonard, formerly 
with the Department of Juatice, h u  suggested tha t  8 s  a praet1eal matter ~f 
makes w r y  little difference which theory IS esponsed, even ~n the so-called 
restmetlve countries the immunity actually granted i s  "considerably broader 
than  would be anticipated from over-generalized assertion% concerning _ to  
imperii and ljolo grriionia.'' Leonard, The UnrLed State8 An (I Lttigmnl tn 
Forrign Courts, 1058 Proceedmga, Am Sac'y Int ' l  L. 95. 

74 I C 0  LLB98 
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pointing out that the United States has for  some time not claimed 
immunity for its publicly owned merchant vessels, by simply 
stating that in the future the State Department will follow the 
restrictive theory in making recommendations to American courts 
on requests of foreign governments for  a grant of sovereign im- 
munity. 

The proposed official draft of the Restatement of the Foreign 
Relatione Law of the United States.'8 af ter  flrst stating the gen- 
eral principle of sovereign immunity ( 8  6 8 ) ,  then provides that  
it "does not apply to proceedings arising out of commercial activi- 
ties that  the state carries an outside its own territory." ( 5  7 2 ) .  
Comment a to Section 72 attempts to elaborate on this as followa: 

In considering what  i~ a eornmereial activity. the I tandsrd to be applied 
in the standard of the i t s t e  exerciaing jurisdiction. There is  s t  present, 
however, no agreement among staten upon the criteria to k applied in 
determining what  kindn of tranaaetiona m e  commsreisi. The eavrtl of 
lame i ts tea  adopt as the criterion the nature  of the transaction i t e l f  and, 
as a r e i d t ,  would consider the purchase by a foreign i t a t e  of a cargo of 
bmts ,  p ~ r f u m e  or caviar a i  a eommeicid trsnaaction not entitled to 
immunity. The court8 of ether atstea might Inquire into the purpose of 
the transaction and hold, for instance, t ha t  the purchase of h t e  for the 
use of m army is not a commercial tranaaetion and ii therefore covered 
by the principle of immunity. 

The Reporters' Notes to Section 12 state that the restrictive theory 
is "the prevailing view of international law," and that it is more 
probable than not that  it would be followed if 8 case presenting 
the problem were now to come before the Supreme Court of the 
Vnited States. The literature on the subject is enorrnou8 and can 
only be barely indicated here." 

A more positive approach has been espoused by the Interna- 
tional Bar Association in its "Oslo Resolution." approved at  
Salzburg in 1960:> This proposes, inter alia, that :  

a.  A State  may be made 8 respondent in a proweding in a Court of 

Restatement, Foreign Relations Law of the United States (Tent. Draft ,  
Y a y  3, 1962). 

74 A recent t res t i ic  i i  Suchsr i tkd,  State Immunities and Trading Aetivitiei 
in International Law (1959). Among hundreds of artielei, reference might 
be made to Lauterpneht, The Pmblsm 01 Ju&dirtianol Immunitiss 01 Forsign 
Statal, 28 Brlt. Yb. Int'l L. 220 (1961); Lalive, L'lmmunits ds Juricdirtian 
dca Etola s t  des Oiglmiaetione Intamotianolai. 84 RecwiI de8 Coure 
206 (Hague Academy of International Law. 1958-111): Petaer, Thc In- 
nunitis8 of the Stale and Government Economic Acthitice.  24 Law & 
Contemp. Proh. 291 (1959) i Fensterwsld, United State8 Policws Toward 
State Trading, 24 Law & Contsmp. Prob. 369, 386-96 (1969);  Cardom. 
Savsrdgn Immunily: The Plaintiff Dsicrver a Day in Court. 67 Harv. L. Rev. 
608 (1954). 

78 Limitation of Sovwci#n Immunity. 6 A.B.A. Sea. Int'l & Comp. L. Bull. 
28 (1960) j The International Bar Asrooktion Confarsncs a1 Salabuw, 
Aualrio,  7 Fed. Bar  News 300 (1960). 
AGO 6B6JB 75 
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( h )  When, m the terri tory of such other State,  it engages in m y  in. 
dualrial, c~mmereial,  flnsneisl or other business enterprise OF activity 
in which private wmons msy there engage, and the prmeeding is bared 
upon the conduct of such enteipTiie or upon en net performed in the 
canduet of such enterprise 01 other eommercisi activity. 

It  can be seen that  this places the emphasis on the nature, rather 
than the purpose, of the transaction. 

Needless to say. the United States had no difficulty in estab- 
iiahing its position in those countries. such as the United King- 
dam, which accept the classical theory. In those countries which 
espouse the restrictive theory, the United States took the position 
that  offshore procurement is not a commercial transaction. The 
acquisition of military equipment and supplies is not only the 
exercise of a sovereign function, it is the highest type of sover- 
eign function, the maintenance of the national defense. A fortiori. 
this is the case when not only the national defense, but also the 
defense of the whole free world. ia a t  stake. 

While military assistance i s  a new concept, precedent for  this 
argument exists in the case of procurement for the national de- 
fense. Thus. in Kingdom of Roumania U. Guaranty TiUpt Com- 
 pan^..^ the United States Circuit Court of Appeals held that a 
foreign nation at  war which makes contracts in the United States 
for  supplies or equipment for i ts  armies does not thereby divest 
itself of its sovereign character and become subject to suit a s  a 
private individual. The court said: 

I t  aeema to YI manifest  tha t  the Kingdom of Rovmania in contracting 
for  shoes and other equipment for ita aimie8 WPLI not engaged in businem, 
but WLB exercising the higheat sovereign function of proteetine itself 
against  ita enemies:- 

A more recent federal case held that the operations of the 
Anglo-Iranian Oil Company to supply oil to insure maintenance 
and operation of a naval force was a sovereign activity of the 
British Government entitling the company to immunity from sub- 
poena in the courts of the United States." 

If the emphasis is placed on the nature of the transaction 
rather than its purpose. it  i s  possible to argue that the purchase 
of ~upplies, even by the military. is a commercial rather than a 
sovereign function. Far example, on almost the same facts as in 

7 6  250 Fed. 3 4 1  (2d Cir. 19181. 
Y Id. s t  846. 
7 8  Re lnveatieation of Yorid Armngernenta in Petroleum Production and 

Distribution, 13 F.R.D. 280 (D.D.C. 1952). The fac t  tha t  s eorporstion, 
rather than the state ifself, is involved dms not necernsrliy defeat immunity 
if the corporation is ' 'exercising functions comparable to thaw of P d e p a r t  
ment or agency of the afete." Reststemant, Foreign Relations Law of the 
United States I 6 9 ( h )  (Tent.  Draf t ,  1962). 
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the Guaranty Trust Company case. the Italian courts ruled that 
this was a commercial transaction, not entitled to immunity.'D 
Under the Oslo Resolution, which makes the test whether the 
transaction is one that  a private party could enter into, i t  could 
be argued either way.*O Certainly many military procurement 
contracts are for "off-the-shelf" items which anyone could buy. 
But perhaps more, and probably most important, offshore pro- 
curement contracts could not conceivably be entered into by a 
private party. 

In any event, most of the countries which fallow the restrictive 
theory accepted the argument of the United States and recognized 
the principle of sovereign immunity. The Memorandum of Under- 
standing with France" is specific on the point. It says, in Article 
14: 

The two Governments agree tha t  offshore procurement eontracts do not 
have a eommercid character 88 regards the United Statea Government 
bu t  are undertaken within the framework of the Mutual Defense Aa- 
aistanee Agreement of January 17, 1950, &tween the United Statea and 
France. Consequently, the United Ststea Government in carrying out the 
offshore PrmUiement pmgrsm i s  entitled to the lmmunitiea from juriidie- 
tian and legal prmess extended by French jurisprudence to foreign govern- 
ments acting in their  sov~ie ign  capacity. 

But some countries refused to make even this eoneeasion. This 
was a stumbling black with Italy for a long time. Finally the im- 
passe was resolved by accepting an indemnity agreement, under 
which the Italian Government agreed that i t  would save the United 
States Government harmless from any loss or damage which 
might be incurred as a result of any suit, lien, attachment, or 
other legal process or seizure in Italy against the United States 
Government or its property arising out  of offshore procurement 
contracts, it being expressly understood that the United States 
was not waiving any immunity to which it might be entitled.81 

"Govern0 Rumen0 V. Trut ta ,  1 Foro Itaiiano 584 (1926), 1 Giurisprudenza 
Italisna 774 (1926). (Cited far this pmpositmn by Lsuterpaeht,  o p .  cif. mpra 
note 74. s t  228.3 Suehsritkui,  however, says tha t  the C o r k  di Casaaiione 
found tha t  the contract contained an ~xpresii waiver of immunity. Suehsritkui, 
D P .  ctt .  nupro note 74, a t  238, n.30. The French Cour de Cassation has granted 
immunity in this type of ~8.w Govvernment EaDngnoi V. Cassux, [I8491 
S i r w  R e c u d  General 1. 81: [1849] Dalloz Jvrlaprudence I. 5. However, this 
was at B t ime when Frsnee  espoused the absolute immunity theory. 
Suehsntkul,  op. r i t .  ~ u p ~ a  note 74, a t  207, 

Lnuterpscht,  op. oit. mpra note 74, a t  223-24. For this reamn, Lalive 
thinks no aueh diatinctian can be drawn in the ease of tranaaetions by the 
mili tary,  and tha t  they must d l  be considered jura knprriz. Lalive, op. mt.  
* p m  note 74, a t  285-86. 

Memorandum af Understanding an Offshore Procurement With France. 
June 12, 1953, ar t .  14. 

6* Agreement Relatmg to Offshore Procurement Program w i t h  Italy,  ~ u p m  
note 41. art .  12. 
A 0 0  LSlZB 77 
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The problem of sovereign immunity has arisen in a number of 
foreign courts in recent years as a result of operations of our 
military forces abroad. But few, if any. of these c a m  have in- 
volved offshore procurement, probably because of the existence 
of the protective provisions in the governing agreements outlined 
above. Typical situations are suits against "on-appropriated fund 
activities, or against named organizations o r  installations, usu- 
ally arising aut of employment disputes. In nearly every ease, 
the sovereign immunity of the United States has been recognized, 
if not initially. then an appeal." In many of the cases the courts 
specifically held that the operations of the United States Forces 
in Europe, under the North Atlantic Treaty, including the opera- 
tion of post exchanges, were acts jure imperii and not juri ges- 
tionis. No ease clearly holding to the contrary has been found." 

C. CLAIMS,  DISPUTES, A N D  LITIGATION 
If sovereign immunity effectively precludes the foreign con. 

tractor from suing the United States in his own courts (except 

'd F ~ o n o e '  Raynal V. TOYI-ROIIBIBS Ofieera' Open Mess, Court  of Appeals, 
Nancy. Labor Section, May 18, 1861; United States V. Societe lmmobiiiere 
des Cites Fieuriei  Lafssette,  Court  of Appeals, Pans, Nav. 22, 1961: Enter- 
prise Perlgnon V. United States, Court of Appeals, Perla. Feb. 7, 1962. 

Germany: GENA Y.  Kale. Court of Appeals, Frankfurt .  Nav. 3, 1960: 
Wuliger V.  Hq 7480th Supply Gioup (Spec. Act.) .  USAF,  Labor Court ,  
Wieabaden, Docket No. 3 A 263168 (1958). 

G m e o r '  Haikiopoulos V. United States,  Athens Court of F i rs t  Instance, 
Decree No. 7354ll859; United Stsfan Y. Snrris, Athens Court  of F i r i t  
Instance, si t t ing BJ Appdinfe Court, Decree No. 1754411856. 

Jerlond: Brandsson Y. Comdr. of U.S. Defense Forcer, Supreme Court of 
leelnnd, Oet. 4, 1961. 

Italy: Dept. of the Army in U.S.A. V. Snveliini, Corte di Csiaazione 
IS. U.1, Oet. 17. 1965. in 38 Riwata 91 (1866) (annotated at  92-102). dia. 
eunred by Suehsritkul,  op. mt. mp70 note 74, at  143-44; American Battle 
Monumenta Comm. V. Diodati, Cork  di Csasazione No. 1662l67 (1968); 
l o v s e e o  V. United States Navy. Court of Appeala, Sapier,  No8 2910/1967 
and 1327,1967 (18581. 

.Morocco. United States Y. Harper and London and Lsneashm Insurance 
Co.. LLd.. Court  af Appeals. Rabat, June 6, 1861. 

S p a n '  Marin Can0 V.  U.S.A.F. 3873d Air Base Group, Court of F i r s t  
Instance No. 5 ,  Seville, March 3.  1969. 

In zeneiai ,  ~ e e  Doub, E z p r r m r e  of fhr L'nilrd Slalee in Foreign C o w t s ,  
48A.BA.J .  63 (1962).  

i n  Kstlem Constr. F i rm V. Unrted States,  Court  of Appesir, Vienna. 
Auatiia,  Dee. 16, 1960, plaintiff attempted t o  effect aerviee by mslline P copy 
of the complaint (in German) to the Department of Justice in Washington. 
Defendant objected to the mode a i  serv~ee and dm pleaded novereiqn im- 
munity. The Landsetrieht heid tha t  the ~erv iee ,  although vaiid under Austrian 
law, was void under international law, which required service through dipio- 
metie channels, and 80 did not have to reach the question of sovereign 
immunity. The Court of Appasis reversed on procedural pomt on the ground 
tha t  the service, although bad 81 fa form, was valid in tha t  i t  gave nubatsntial 
notice. Appamntiy the question of sovereign immunity has not been hnsiiy 
decided. 
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perhaps in a few countries like Italy), the question of what reme- 
dies he does have, in the event of an alleged breach or a dispute, 
becomes important. Of course subcontractors under Government- 
to-Government contracts have, as against their awn Government, 
whatever remedies their local law provides. Absence of privity 
would normally bar any proceeding against the United States. But 
the problem is a real one in other situations. Three possibilities 
will be considered, 

1. Litigation. The foreign government in a Government-ta- 
Government contract would have the right to sue the United 
States in the United States courts far  breach of contract, but 
ordinarily any controversy would be handled through diplomatic 
channels. A suit in the International Court of Justice is another 
remedy theoretically available, but it is highly unlikely that any 
such suit would be brought an an ordinary procurement contract, 

In the ease of a Government-to-Private-Contractor contract. the 
normal remedy for  an alleged breach would be an action against 
the United States in the Court of Claims or in a Federal District 
Court under the Tucker Act.': In 1958, it was estimated that  
there were 30 or 40 such cases pending in the Court of Claims,'* 
and it i s  unlikely that the number is substantially less today. 

There m e  two difficulties here: One is the hardship imposed 
on a foreign contractor by requiring him to come to the United 
States to assert his claim. This is especially severe when the 
claim is a small one, or the contractor is a smail business.'. 

The second difficulty arises from the concept of reciprocity. 
Section 2502 of title 28, United States Code, provides as follows: 

Citizens 01 svbjecta of any foreign government which accords to citizens 
of the United States the right to praaeeute claims againat their govern- 
ment in its courts may sue the United States in the Court of Claima If the 
subject matter i i  otherwise within such court's jurisdiction. 
This means that  a plaintiff from State X must prove that an 

American citizen suing the Government of State X in the courts 
of State X i s  treated no less favorably that  the national8 of State 
X. Does it  go further and mean that the plaintiff must also Drove 
that  an American citizen could maintain against the Government 
of State X the preeise m i t  which the plaintiff is bringing against 
the United States? This was the question before the Court of 
Claims in Nzppon Hodo Company Ltd.  u. United Statea,bP which 
invalved Pictima by Japanese corporations against the United 
-~ 

*I 28 U.8 C. ( 5  1346(ai ( 2 i ,  1481 (1858) 
Leonard, op.oi1. B U P ~ ~ L  note 12, at  101. 

87Id.  at  102. 
'8285 F.2d 766 (Ct. CI. lQ61), 1882 Duke L. J. 145, U.S. Dep't of Army, 

Pamphlet No. 715-50-75, 5 111, pars. 8 (1961) (Pmcmement Legal Service). 
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States on contract claims. Plaintiff produced a deposition from 
a Japanese attorney stating unequivocally that an American 
shared equally with a Japanese citizen "the right to sue the Japa- 
nese State for breach of contract," but failed to submit any Japa- 
nese cases in  which the State had actually been sued fa r  breach 
af contract. The court, one judge dissenting, held tha t  plaintiff 
had met the burden of the statute. The court observed tha t  the 
the Japanese rarely resort to litigation. "The result is a paradox: 
state liability in Japan is a commonly accepted fact  but its proof 
by statutes and cases is difficult."'" In rejecting the defendant's 
argument, the court said:  

Such a position. if accepted, would add no l u ~ t e r  to the golden r d e  of 
conduct that iong has guided our country in its internsfionai ~ R s i r s .  
Furthermore, we doubt that it is ~n harmony with the attitude of 
Americans everywhere that their country 18 strong. generous, and willing 
t o  iead and act first.'' 
Under this interpretation of the Court af Claims, the problem 

of proving reciprocity is probably not B major one:*' most states 
today permit themselves to be sued an contract in their own 
eourta, by both nationala and foreigners. 

2. Dzsputes P r o e e d w e .  Of greater practical value to the aver- 
age foreign contractor than the possibility of w i t  in the Court 
of Claims is the settlement of his claim under the disputes clause 
of his contract. We have seen that such a clause does not nor- 
mally appear in the Government-ta-Gavernmenr model contract. 
But it is customarily included in Government-ta-Pri\,ate-Contrac- 
tor contracts. 
One difficulty here, especially at  first, was in getting foreign 

contractors to  accept the very idea of the disputes clause, with 
its provision for unilateral determination by the contracting offi- 
cer. Such a provision, they argued, was onesided and unfair, con- 
t ra ry  to their notions of jurisprudence, and even illegal. Thus, in 
Nissan Mator Company, Limited,"l the Japanese contractor ar- 
gued that the finality of the disputes clause would deprive him of 
a constitutional right granted by Article 32 of the Japanese Can- 
stitution in that it was intended to oust the jurisdiction af the 
Japanese courts, and that therefore the clause was void 8s against 
the public policy of Japan. The Far Eastern Board of Contract 
Appeals (FEBCA) agreed that Japanese law controlled but that 
-~ 

6s Id.  at  769. 
8" I d  ~t 767. 
e l  But x e s  Aktiebalagot Ima-Induatn V. United Statea, 54 F.SupP 844 (Ct. 

Ci. 1944), ~n which the patition war diamiaaed because plaintiff, a Swedmh 
corporation, had failed to prove thst  an Amerlean cltlzen could p ~ o s ~ c u t e  a 
claim against the Swedish Government. 

Y-FEBCA No. 88 (1954). See U.S. Dep't of Army, Pamphlet No. 27-158. 
Procurement Law 270 (1961). 
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the question raised by the contractor was one of law which would 
have to be decided by a court of competent jurisdiction. 

Apart from its substance, the wording of the disputes clause 
presented problems. The language that the decision of the Secre- 
tary or his duly authorized representative should be final and 
conclusive unless determined by a court of competent jurisdiction 
to have been "fraudulent, or capricious, or arbitrary, or so grossly 
erroneous as necessarily to imply bad faith,''8' while perfectly 
understandable to American contractors in the light of the Wun- 
derlich case" and its inevitably caused raised eye- 
brows on the part  of foreign contractors. "Are American officials, 
even Secretaries of Departments, 90 corrupt or flagrantly foolish," 
they would ask, "that your own Government has to protect u8 
against them? If so, perhaps we had better not deal with them."e6 
The ASPR Committee, accordingly. has approved a revised ver- 
sion of the disputes clause which may be used in contracts with 
foreign firms to be performed outside the United States, under 
which the offending language is changed to read: 

The decision of the Secretary or hia duly authorized representative . . , 
shall be final and mnclusive to the extent permitted by United States 
IPW.)? 

With changes such as these. and the familiarity which comes 
from experience, foreign contractors have come to accept the dis- 
putes clause much more readily. But probably the greatest factor 
in winning such acceptance has been the establishment of special 
Boards of Contract Appeals to sit abroad.'d There is a USAREUR 
Board of Contract Appeals, sitting in Heidelberg, ta hear Army 
appeals, a USAFE board sitting in Wiesbaden to hear Air Farce 
appeals, and a Far  Eastern Board of Contract Appeals sitting 
in Tokyo. These boards act as the authorized representative of 
the area commander. Fa r  example, the USAREUR board is the au- 
thorized representative of the Commander in Chief, USAREUR, 
in "hearing, considering, and determining all appeals by contrac- 
tors from decisions on disputed questions by contracting offi- 

m ASPR 1-103.12(a) (Feb. 16, 1962).  
e* United States V. Wunderlnh, 342 U.S. 8s (1961). 
"6% Stat. 81 (1964). 41 US.C.  $ 6  321, 322 (1958). 
ea See remarks of Mr. Lyttleton Fox, formerly Counsel, European Branch 

Office of Gen. Counsel, U.S. Dep't of Navy, in Pmeaedinps of Firat Sumnnw 
Con/e?enoe on InLernotzanal Law, Cornell Lsw School, Ithsea. New York, at  
P. 68 (1957). 

8.ASPR 7-103.12(b) (Feb. 15. 1862).  
See Lupton, E w a p e e n  Appeals B o w d a ,  1 Government Contracts Rev. a 

(1951).  
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ceis.''s' The Board's decision is final and conclusive when the 
amount involved is $50,000 or lese, Above that amount, the con- 
tractor may appeal the Board's decision to the Secretary of the 
Army (which means, in effect, the Armed Services Board of Con- 
tract  Appeals). The Board's authority is limited to  deciding ap- 
peals an disputed questions af fact. In connection therewith i t  
may consider and decide (although not with finality) questions 
of law necessary far adjudication of the issue, but it has no juris- 
diction over claims for damages based on breach of 

The Air Force Boards located abroad have final authority over 
disputes where the amount claimed is $25.000 or less. Above that 
amount the contractor must appeal ta the Secretary of the Air 
Force (which means, in effect, the Armed Services Board of Con- 
tract  Appeals) :'> 

In the ten years between 1951 and 1961, the USAREUR Board 
and its predecessor, the European Command Board of Contract 
Appeals, heard about 200 cases. Of these, one-quarter t o  one-third 
involved amounts of over $50,000. Of the latter only four of the 
Board's decisions were appealed t o  the Armed Services Board of 
Contract Appeals in Washington."* These figurea do not include 
the numerous cases in which the dispute was finally settled by the 
contracting officer (usually an the advice of his legal officer) with- 
out any appeal being taken. 

In a substantial number of these cases, the USAREUR Board 
granted the contractor some relief. But about 507. of the appeals 
resulted in dismissal of the claim. Many of these dismisaals were 
for  lack of jurisdiction, in that the contractor was asserting a 
claim far breach of contract. The Board may, in such cases, make 
findings of fact, without expressing its opinion on questlons of 
liability.'" But ultimately such cases have to go to the Court of 
Claims (or a U.S. District C o u r t ) ,  or to the Comptroller General, 
unless the contractor abandons them. From the contractor's paint 
of view, this is less than satisfactory. 

3. Arbitration. The limits on the jurisdiction of a Board of 
Contract Appeals under the disputes clause, coupled with the ex- 
pense and difficulty of suing in the U.S. Court of Claims, plus the 
contractor's inability to sue the United States in his own courts, 

101 ~i~ F~~~~ procurement instruetian pars. 7-4205.8 (1960). 
m* Infarmarion obtained in February, 1961, from President, USAREUR 

10. See note 99 supra. 
Board of Contract Appenls, Heidelberg, Germans. 
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raise the question whether more satisfactory measures might not 
be made available to him. One possibility is arbitration. Fareign 
contractors a re  accustomed to arbitration and would prefer it 
either to the disputes procedure or to litigation. I t  could be ae- 
eomplished a t  the place of contracting and full relief could be 
given. 

A major difficulty is the consistent hostility of the Comptroller 
General to  arbitration. In a series of rulings he has held that the 
United States may not consent to arbitration in the absence of 
express Congressional consent.'"' The older court cases are in ac- 
cord,1ot But the matter need not stop there. There are dicta in 
later court cases which go the other The view has been 
expressed that the United States Arbitration Act I". could be inter- 
preted to apply to arbitration of a t  least some Government con- 

In any event, it could be amended o r  separate legislation 
enacted to authorize arbitration of Government contracts with 
foreign contractors to be performed abroad. Finally, it is not 
clear that  the Comptroller's objections are valid in the case of 
agreements between Governments.'nn 

Another problem is, who would do the arbitrating? How could 
the United States be sure that the arbitrators selected would have 
sufficient familiarity with United States law and procurement pro- 
cedures to render Bound and practical decisions, and would be 
sufficiently free from preconceptions favoring foreign business 
and business methods to render just and fair  decisions? 

These problems are not insuperable and deserve greater atten- 
tion than they have thus f a r  received. A good deal of thought 

1 0 * 3 2  Camp. Gen. 333 (1853):  8 id. 96 (1928); 7 id. 641 (1928). The 
Attorney General has taken the asme poaition. 33 Opa. Atty.  Gen. 160 (1822),  
88 has  The Judge Advocate General of the Army. Dlg. Ops. JAG 1912-40, 6 
726 (41) (May 5 ,  1819. and April 14, 1920). See, in general, Braueher,  
Avbitmtion Under Gavernmcnt Contracts, 17 Law and Contemp. Prob. 473 
(1852) : Comment, Validity oi Aibitrotzon Proviaiana in Federal Piacure- 
mcnt Cont7uib. 60 Y a k  L.J. 458 (1941). An example of Congressional con- 
l en t  to arbitration i s  found in $ 635( i )  of the Foreign Assistance Act of 1861, 
75 Stat.  467, 22 U.S.C. 8 2SYS(i)  (Supp. 111, 1962).  

United States Y. Arne.. 24 Fed. Cas. (No. 14,441) (C.C.D. Maas. 1845) ; 
McCarmick Y. United Statea, 1 Rep. Ct. Ci. No. 199, 38th Cone., lit Seas. 1, 44 
(1880). 

Aktirbolaget Bofora Y. United States,  194 F.2d 146, 148 (D.C. Cir. 1951). 
Ci. George J. Grant  Conrtr. Co. Y. UniCd States,  124 Ct. Ci. 202,109 F. Supp. 
246 (1913). 63 Colum. L. Rev. 878 (1963) (Arbitration cI8use in Commodity 
Credit Corporation emtrac t  held valid).  

10.9 U.S.C. 10 1-14 (1968). 

1m Ci. Carsbiber,  L'Euolution de I'Avbitvwga Comnirroial Intsmaiional, 88 
Reeueil des Cauri 118, 1 7 6 8 1  (Hague  Academy of Intemafioncl Law, 1860); 
Simpaon & Fox, International Arbitration, C. 3, PI. 42-45 (1959).  

Brsucher,  OP. cit. supra note 104, a t  475.77. 
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has been given to arbitration as a means of settling disputes in 
private foreign trade,"O and in foreign trade engaged in by the 
state trading entities of other countries,',> but not nearly enough 
in the area of United States Government foreign contracting."* 

There are, however, a few straws in the wind. The Economic 
Aid Agreement between the United States and Spain has two 
references to arbitration: (1) Article 111 (c)  provides that claims 
by the United States againat Spain arising out of the guaranty 
programs which cannot be settled by mutual agreement will be 
submitted to  arbitration, and if the two Governments cannot agree 
on the selection of an arbitrator, he may be designated by the 
President of the International Court of Justice at  the request of 
either Government: (2) Article IX states that bath Governments 
agree to submit to the decision af the International Court of 
Justice, or of a court of arbitration or arbitral tribunal to be 
mutually agreed upan, any claim espoused 01 presented by either 
Government on behalf of one of its nationals arising as a conse- 
quence of governmental measures taken after April 3, 1948. by 
the other Government and affecting property or interest of such 
national, including contracts with or concessions granted by the 
duly authorized authorities of such other Government."' These 
provisions of the Economic Aid Agreement are not, however, 
expressly carried over to the terms of the Defense Agreement"$ 

170 See International Trade Arbitration (Damke ed 1958) i Kapelmanna, 
The Settlemmt of Dispufee in international T r a d e .  61 Colum L Rev 384 
(1961) ; Domke, The Unttad Naliona Conlrirncr on Inirmationd Commsrrial 
Aibdrahon ,  53 Am. J ,  Int'l L. 414 i l 9 6 9 ) ,  Domke. The Settlrrnrnt oi Dia- 
putrs wi Infeinetrond T m d r ,  1969 U. Ili. L.F. 402: Czyzak & Suli ivm, 
A m e n o m  Arbitrobon La* and tho C . X .  Convention. 13 Arb. J in.S.1 197 
(1958) .  

111 Domke, ATbitration o i  S t a t e - T r a d m g  Rrlattona, 24 Law & Contemp. 
Prob. 317 (1919) ; Hazard, S t a t e  T i a d i n g  end Arbzfration, ~n Internstionsi 
Trade Arbitration, mpra note 110, a t  93-100; Fenrterwald,  The Effect of 
State Trading Upon Arbitrohan, 5 Arb. J. (n.8.) 163 (1950). 

111 But see Panel D~acusslon, ATbitrotion Between Governments and For- 
rig% Piwale Ftrms, 1961 Proceedings, Am. Soe'y Int'l L. 69-77: Report o l  
Committee on Internattonal Comme7crd Arbilrotian, Proceedings and Cam. 
mittee Reports. Am. Branch, Int'i L. Aar'n 84-87 (1959-60).  

I l ~ S e o t . 1 6 . 1 9 6 3 . 1 U . S . T . $ O l . A  1903. T.I.A.S.Ilo.2851.10'iU.Y.T.S.Y3. 

______ 

"+Under  Artieie I X ( 1 ) ,  however, the United States ris/erves i ts  r ights 
under the Connaliy Amendment (61 Stat.  1218 ( 1 9 4 6 ) .  T.I.A.S. No. 1598, 1 
U.N.T.S. 9) w t h  respect to the compulsory inriadietion a i  the Internstionai 
Court of Justice An Interpretative Yote (Annex. para 8 ) .  stater tha t  m y  
agreements under Article I X ( 1 )  (presumably agreements on the choice of 
arbitrators) would be subject to  approval by the U.S. Senate 

1 1 5  Mutual Defenae Assistance Agreement With Spain W>th Tax Relief 
Annex and Interpretative Xote in Regard to Tax Relief Annex. SeDt. 2 6 ,  1963, 

3 1  100 1981B 
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or of the Agreement on Offshore Procurement"l with Spain. 
The wording of the Spanish agreement  suggest^, albeit ob- 

liquely, the availability of the arbitration facilities of the Perma- 
nent Court of Arbitration a t  The Hague, which is distinct from 
the Internationai Court of Justice, but not intended to compete 
with it.". Although the latter hears only cases between states 
and international entities. the former is not so limited. Moreover, 
i t  can engage in conciliation procedures, as well 88 arbitration in 
the strict sense. As the Secretary General of the Permanent Court 
of Arbitration has pointed out: 

There i s  a possibility of bringing before the Court of Arbitration 
disputes between States and private persons, especially between States and 
important e~mmere i s l  eorporatians. I t  1s well known tha t  the Infernations1 
Court  of Justice could not be seized of disputes a i  tha t  kind, rime i t s  
iurindietion IS limited to those between Staten. I t  can only t rea t  B differ. 
enee between a State and a private peraon or a foreign eommemid eorpora- 
tian m ease the State itself erpovaes the respective dispute. For the Court 
of Arbitration this indirect way i s  not necerssry. 

If  m e  considers the fact  tha t  States ere, generally speaking. iittie dir- 
posed to submit their  differences t o  arbitration, one cannot deny tha t  the 
mnciiiation procedure might become m e  af the means contributing to 
finding solutions acceptable to both l i t igating 

Certainly, conciliation or arbitration under the aegis of such a 
body 8 8  the Permanent Court of Arbitration should allay any 
fears an the part of the United Statea that its interests would not 
be adequateiy protected. 

Finally, the traditional abjections ta arbitration do not apply 
where the United States is not a direct party to the agreement. 
For example, contracts between the NATO Maintenance Supply 
Service Agency (NMSSA) (which is a NATO "subsidiary body" 
under the Ottawa Convention of September 20, 195111') and pri- 
vate concern8 contain an arbitration clause. The United States is 

"'Agreement Relating to Ofahore Procurement in Spain, mpro note 44, a i  
extended and amended, Oet. 26. 1964. 6 U.S.T. & O.I.A. 2367, T.I.A.S. No. 
3094, 236 U N.T.S. 6 6 :  Dee. 21 and 27, 1956, 7 U S  T. & 0 I A  3460, T.I.A.S. 
No. 3121; Oet. 28 and Nav. 11, 1918, 10 U.S.T. & O.I.A. 344, T.I.A.S. No. 4196, 
341 O.N T.S. 400. This agreement does, however, refer t o  Ar t  11(1) ( e )  of the 
Economic Aid Agreement with Spain,  bupw nota 113, which reistea to en. 
eovrsgement of trade between the two countries. 

11. See Pennanrnt Carcrt of Arbrtratton. Circular Rote a i  the See'y Gen., 
March 3, 1960 [Unofficial Translatian],  m 54 Am. J. Int'l L. 933 (1960). 

1 x 8  Id. a t  937-39. 
11s Aqreement on the Statu8 of the North Atlantic Treaty Orgsnirstion, 

National Representstmen, and International Staff ,  Sept. 20, 1951, apt.  l ( e )  
[I9541 5 U.S.T. & O.I.A. 1087. T.I.A.S. No. 2992, 200 U.N.T.S. 3. 
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pays a portion of the cost of performing contracts entered into 
by NMSSA. But it is not a party to such contracts. On March 9. 
1960, the North Atlantic Council, the United States concurring 
but not taking the initiative, approved the inclusion af an arbitra- 
tion c l a u e  in the standard form of NMSSA contract. 

The same policy has since been followed in contracts by other 
NATO subsidiary bodies, and in contracts under cooperative ar- 
rangements, such as the Weapons Production Program, to which 
the United States i s  a contributor but not a party. 

D. TAX RELIEF 

Section 521 of the Mutual Security Act of 1951 provided 8% 

Funds mads available for carrying out the pmvinmns of Title I of this 
Act shall be avadable for United States participation in the acquisition 
or eonrtruetmn of  iecihtiea in foreign countries for collective defense: 
P v o m d e d ,  That no part of such funds ahall be expended for rental or 
purchase of land or for payment of 

follows : 

Although this was construed as applying by its terms only to funds 
for support of the infrastruction program,'"' it was determined 
administratively that the same policy should be applicable to all 
defense expenditures in foreign countries, including offshore pro- 
curement.'-' 

A Working Group on European Tax Relief was established by 
the interested Government agencies, and this group set about 
negotiating tax agreements with the countries concerned. As a 
practical matter, i t  w a s  decided that the taxes for which relief 
should be sought (1) must be readily identifiable in the normal 
course of busmesa, and ( 2 )  must not be so low in incidence as to 
be de niinimis.'2' 

The agreements finally negotiated covered taxes on expendi- 
tures for (a) infrastructure, ( b )  facilities for use of the United 
States Farces, and (c )  offshore procurement, both DOD-OSP and 
DIAP-OSP.'-' In  the early part  of 1951, tax agreements were 
secured with nine Western European countries. Later, agreements 
were negotiated with other countries." Since the tax structure of 

65 Star. 384 !1951). This became 9 104!cI of the Mutual Seevrif? Act of 
1954, 68 Stat. 834. Apparently it has not been carried forward into the 1961 

~ ~~~~ 

Act. 

L. Rev. 371, 385-89 (1954).  
111 Efron & Hili, Foreign Terril on Cnited States Ezpendifurea, 23 U. Cmc. 

j s s l d  at 380-00.  
" ' I d  at391 
l i d  I d .  at  393. 
m J  Id at 400-01 

e e  
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each of these countries differ widely, no two agreements are  alike. 
However, there is a basic pattern which rum throughout. 

Net income taxes were not regarded as within the framework 
of tax relief. (But 81'08s income taxes might be a different matter, 
as amounting essentially to a sales tax.) Similarly, real property 
taxes were exempted from the operation of the agreements. Social 
security contributions were regarded as exempt. Local service 
charges, so long as they were not a disguised form of taxation, 
were also exempted.'z8 

This left, a s  the major area to which tax relief applied, export 
and import duties, and the various types of sales, use, canstruc- 
tion, transactions, production, services, and miscellaneous taxes.':. 
Since these are  protean in their forms, and since they are  imposed 
a t  every stage of the production and manufacturing process, the 
final impact on the ultimate consumer often being obscure, the 
working out of these agreements, and even more their implemen- 
tation, was a difficult task, 

Since the Netherlands agreements have been choaen as examplea 
in other areas, a brief outline of the U.S.-Netherlande Tax Agree- 
ment of March 7, 1962,'18 might be of interest. 

( a )  The "Memorandum on Tax Relief," as it is called, first 
states that tax relief will be granted on expenditures by the United 
States in the Netherlands for  the common defense effort. includ- 
ing expenditures for  any foreign aid program. 

(b) Such tax relief applies to (1) turnover taxes, and (2) 
import taxes and duties, insofar a8 such relief would be accorded 
if the articles were exported from the Netherlands, whether or 
not they are in fact exported. 

(c)  Social security and similar contributions are not affected. 
(d)  (1) In direct Gavernment-to-Private-Contractor contracts. 

payments thereunder by the United States will be net of duties 
and taxes; (2 )  wherever the Netherlands Government acts a s  pro- 
curing agency, the reimbursement from the United States to the 
Netherlands Government will be net of duties and taxes: (3) if 
for technical reasons relief cannot be afforded by way of tax 
exemption, as in the ease of the infrastructure pmgram, the 
Netherlands Government will bear the burden of all such taxes. 

(e) There may be further discussions between the two Govern- 
ments on additional types of taxes not  covered by the Memoran- 
dum, but which should be brought under the principles thereof. 

I d .  at 594-97, 
119 I d .  st 399.412. 
116 Apreement Relating to  Relief from Taxation. ~uwe note 33. 
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Implementation of the tax agreements has been, in general, 
three-fold : 

(a )  Clearly identifiable taxes are excluded from the contract 
price; 

( b )  Legislation has sometimes been enacted by the Government 
concerned granting tax exemption: 

( e )  Where the taxes m e  not readily identifiable, 88 where taxes 
have been imposed on early stages of production, a determination 
is made by the Government concerned as to its best estimate of the 
percentage of the final contract price which represents taxes: this 
amount is refunded by the Government to the contractor and the 
amount thereof is passed on to the United States or deducted from 
the contract price. 

Of these, (a1 has presented no special problems, and ( b l ,  where 
available, has proved preferable to ( c )  

Another technique which was followed in the early days, before 
the tax agreements were worked out, was for the Dnited States to 
withhold a stated percentage to cover taxes, usually 30% of the 
contract price, the exact amount to be subsequently adjusted. This 
proved to be unworkable because i t  discouraged contractors from 
bidding, or it induced them to inflate their bids by including a 
contingency factor to cover the withholding. 

ASPR ll 11403 .2  sets forth the farms of contract clauses re- 
quired to be used in any country where a tax agreement i& in 
effect. Where there is na relevant tax agreement, ASPR V 11-404 
requires that any available tax benefits be explored and given 
specific treatment in the contract, and prescribes B clause which 
states that ,  except as atherwise provided, the contract price in- 
cludes any and all applicable taxes. In such cases Army Procure- 
ment Procedures require that the contracting officer include in the 
contract file detailed information concerning the specific taxes and 
amounts, normally applicable to the transactions, from which 
contractors may nevertheless be exempt.'?' 

In January, 1960, the Comptroller General submitted a report to 
Congress entitled "Review of Administration of Tax Exemption 
Privileges under the Offshore Procurement Program." He pointed 
out that in many instances the military services had failed to take 
full advantage of the exemptions available under the tax agree- 
ments. As a result of selected examinations by the military audit- 
ing agencies, some made with the assistance of the Comptroller 
General, about S825,OOO of taxes erroneously paid had been re- 
funded, claims had been made against contractors far an addi- ___ 

1m APP 11404.50 (Jan. 31, 1862). 
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tional $1,013,000, and an estimated $1,000,000 of erroneous pay- 
ments was considered uncollectible because of failure of contract- 
ing officers to document their files adequately. The preponderance 
of recoveries and claims involved Army contractors. (In fairness, 
it should be pointed aut that  the Army had the principal respon- 
sibility for offshore procurement in Europe and made the bulk 
of the purchases. It should also be pointed aut that  most of the 
recoveries and claim8 dated back to the period 1952-1953, when 
the offshore procurement program was still new and before much 
experience had been acquired in implementing the tax relief agree- 
ments). 

The Comptroller recommended that the Department of Defense 
promulgate procedures requiring that the nature and specific 
amounts of taxes excluded from prices af offshore procurement 
contracts be made part  of the contract negotiation files by con- 
tracting officers. This has been done and the required procedure 
is set forth in ASPR ll 11403.1(b].  

A recent decision of the Armed Services Board of Contract Ap- 
peals, Breda Electromeccanica e Locomotive,"" illustrates the op- 
eration of Same aspects of the tax relief procedures. In 1953 the 
Navy entered into an ammunition contract with appellant, an 
Italian concern, a t  an aggregate price of $15,660,000. The con- 
tract  price excluded taxes and duties otherwise assessable an the 
final transfer of the ultimate end product, but presumably in- 
cluded an unascertained amount of taxes and duties which might 
have become incorporated in the contractor's costs in the chain of 
acquisition and processing of parts and materials going into the 
end product. These were of two types: (1) "Imposta Generale 
sull'Entrata" ( IGE) ,  a kind of sales tax, and (2) customs duties, 
In  accordance with existing procedures under the United States- 
Italy tax agreement, known as the Dum-Vanoni Agreement,"' 
the Italian Government had, prior to the date af the contract, 
certified that the amount of such "built-in" IGE was 1.5% of the 
United States contract price, and the amount of built-in customs 
was 1.3956, a total of 2.89%. The Italian Government was abli- 
gated to refund this amount to the contractor, and the latter de- 
ducted it from his invoices to the United States. After the date 
of the contract, but before deliveries thereunder had been com- 
pleted, the Italian Government made B series of new determina- 
tions, the final effect of which was to increase the IGE figure to 

Ian ASBCA No. 4801 (Nov. 30. 19601. 61-1 B.C.A. V2871. motion io7 V B .  
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3 %  and to decrease the customs figure to 1.020r, a net increase 
from 2.897. to 4.027.. 

The contracting officer claimed that the United States was en- 
titled to an additional price reduction of 1.6% on account af the 
increase in the ICE percentage but was not required to give any 
credit fo r  the decrease in the customs percentage. The contractor 
argued (1) that no reduction was in order, because the original 
deduction of 2.897. exceeded the refunds it had actually received 
from the Italian Government: (2) that it was a t  least entitled to 
be credited with the difference between the original deduction and 
the amount of refunds it had received: and ( 3 )  that in no event 
should the overall price reduction exceed 4.02%, the sum of the 
adjusted IGE percentage and of the adjusted customa percentage. 

The Board upheld the third cantentian of the contractor, reject- 
ing the argument of the contracting officer that  the adjustment 
was a "one-way street." The Board rejected the first two canten- 
tions of the contractor, observing that the amount of refund to 
which i t  was entitled was a matter between it and the Italian 
Government. On motion for reconsideration the contractor argued 
that the Italian Government had applied the new rate of refund 
only to subsequent deliveries. Again the Board held that this was 
a matter between the contractor and the Italian Government. The 
Dunn-Vanoni Agreement was conclusive on all these points. I t  
made the Italian Government the sole judge of the amount of any 
built-in IGE and customs and consequently of the quantum of 
dollar reduction in the contract price, and its determination was 
binding on boih parties. 

E.  NO-PROFITS CLAUSE 

Each of the Memoranda of Understanding includes a ciause to 
the effect that  it is the intention of the parties that  no profit of 
any kind will be made by the foreign government on offshore pro- 
curement contractS placed on a Gouernment-ta-Government basis. 
The principal concern a t  the outset was gain on fluctuation of ex- 
change rates and this i s  specifically referred to in most of the 
Memoranda. But other problems, not so simple of solution, have 
arisen which are not clearly covered by the wording of the 
Memoranda. 

Actually, the choice of the word "profits" was unfortunate. So 
government likes to be accused of making a "profit," even inad- 
vertently, and the instinctive reaction of a foreign minister is to 
deny indignantly that any such thing has occurred. The US.-U.K. 
Memorandum of Understanding"> avoids the use of this word, _ _  

Is? U.S. Dep't of Army, Pamphlet T o  21-150, aiipro note 31, at 3 0 7 .  
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referring instead to an  "excess of receipts from the agreements 
between the two Governments covered by this Memorandum over 
the costs of performing them." 

The U.S.-U.K. agreement further makes clear that in the com- 
putation of any e x e s 8  receipts to be refunded, "the agreements 
between the two Governments covered by this Memorandum shaii 
be considered collectively and not individually." The same general 
provision appears in most of the other agreements, and in all eases 
has been accepted as a governing principle. 

The most dimcult problem in implementing the No-Profits 
Clause has been the question of profit accruing to Government 
owned or controlled enterprises. In this country i t  is customary 
to think of Government corporations, such 8s the Reconstruction 
Finance Corporation, as mere arms of the government, organized 
in corporate form fa r  the sake of convenience. In Europe, i t  is 
not 80 simple. Not only a re  utilities and railroads commonly Gov- 
ernment owned, but in many countries numerous businesses of an 
essentially commercial character are owned in whole or in part  
by the Government. Automobile manufacturing concerns and 
shipbuilding plants are common examples. These companies a re  
run exactly like private concerns and often compete with the 
latter in the same line of business. To complicate matters still 
further, Government ownership may be less than complete. Some- 
times the fact of partial Government ownership is not generally 
known. 

To the European mind, accustomed to this arrangement, these 
enterprises are separate corporate entities, in no way to be con- 
fused with the Government, engaged in business for a profit like 
any other businesses. They look to their profits, as do private 
concerns, for funds far expansion, for reserves against subsequent 
losaes, and 80 on. 

In many of the shipbuilding contracts piaced befare the effective 
date of a Memorandum of Understanding, in Italy for example, 
this approach was accepted and a profit element was reflected in 
the contract price, although the rate of profit was limited to an 
agreed percentage, say 8 % ,  any profits in excess of that  amount 
to be refunded. 

But as to contracts governed by the Memoranda of Understand- 
ing, the United States has taken the position that any proflt to a 
Government owned corporation (or in case of a partially owned 
corporntian, that  portion of the profit which accrues to the Govern- 
ment) is a profit to be refunded to the United States. In one or two 
countries, the United States position has been accepted, but in most 
ACO 6 5 8 9 8  91 



MILITARY LAW REVIEW 
i t  has been strenuously opposed. So f a r  8% is known, the question 
has not yet been resolved. 

Despite all these difficulties. substantial progress has been made 
in implementing the No-Profits Clause. In 1955, the Secretary of 
Defense appointed Mr. Warren E, Hoagland, a civilian attorney. as 
a special assistant to Mr. John Haskell, then Defense Representa- 
tive to the North Atlantic and Mediterranean Area, to make an 
independent study of this matter. In 1958 a Joint Staff Group 
representing the Departments of Defense and State made a study 
of the entire profit recovery project, in cooperation with Mr. 
Hoagland. 

On June 30, 1958, Mr. Hoagland submitted a reportjJ3 in which 
he concluded that most of the major objectives of the profit re- 
covery program had been achieved, and most of the problems and 
conflicts resolved. Negotiations had advanced to a large degree 
and orderly procedures and principles had been established for 
their early completion. There was no evidence or suggestion of 
corruption, wrongdoing, fraud, or profiteering. or of any violations 
of law. 

The report reviewed a t  some length the problem of the Govern- 
ment awned or controlled corporation. Although this problem 
existed in  many countries, i t  was found to be af seriow conse- 
quence only in Italy, Spain, and France, especially the two former. 

The negotiations for profit refunding are conducted in each 
country through the United States Embassy, under the supervision 
of the American Ambassador and under joint instructions from 
the Departments of Defense and State. Military procurement offi- 
cials, the Hoagland Report pointed aut,  pldy an important role, not 
only in furnishing information, but in avoiding the problem in the 
first instance by negotiating contracts with due regard to the no- 
profits principle. No instance was found of a direct Government. 
to-Government contract which allowed or contemplated any profit. 
Because of this factor, coupled with the collective principle and 
the problem of increasing costs, actual refunds are not expected to 
be exactly astronomical in amount. I t  is understood that, as of a 
year ago, a substantial refund could be expected from only one 
country. in the amount of about $12,000,000, and even this amount 
may be reduced by a possible loss on one large contract still 
outstanding. 

F. OTHER PROBLEMS 
Space does not permit of more than a listing of some of the 

other legal problems which have arisen in the area of offshore ~ r o .  
13% Hoegland Report, mpva note 5.  Although P a m  of thm report m e  elsssl- 

l e d ,  references are made herein only to the unclassified parts. 
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curement, or which present unusual features not found in domestic 
procurement. Among these are the effect of the antitrust laws 
abroad,lg* negotiation versus advertising,ld5 debarred bidders, de- 
faults and delays by contractors, escalation (especially in the ease 
of statutory increases in labor rates),  payment in local currency 
and use of "counterpart" funds, procurement by barterxgB and dis- 
posal of agricultural surpluse~, '~ '  placement and performance of 
subcontracts, renegotiation,'gd plant security and subversive ac- 
tivities, and transfers and use of equipment procured for military 
assistance purposea. Of special interest is the whole area of ac- 
quisition and interchange of patent rights and technical informa- 
tion. But this is a matter which concerns military assistance in 
general, not merely offshore procurement. I t  has been quite exten- 
sively covered by other writers'g8 and a cursory treatment herein 
would add nothing to what has already been said 90 well. 

See,  Hsight,  The Shennon Act. Foreign Operat ima and Inlev- 
nof iond Law, in Legal Problem8 in Intemationel Trade snd  In&tment 88- 
108 (Shsw ed. 1862) : Fugate,  Entarcement a t  the L'nrted State8 Ant i t rwt  
Low8 %n Foveign Tloda, 5 A.B.A. Sec. Int'l & Camp. L. Bull. 20 (1860); 
Dewey, Antitrust Baniwe to Foreign Policy Goala, 33 N.Y.S.B.J. 21 (1961). 
Cf. In l e  Grand Jury  Investigation of Shipping Industry,  186 F.Supp. 288 
(D.D.C. 1860). 55 Am. J. Int'l L. 488 11861). 

IZJ The Armed Services Procurement Aet permits mgotiation if the eontract  
is for  ''property or aervicea to be procured and used outside the United States. 
and the Territories, Commonweslthii and possessions." 10 U.S.C. 5 2304(a) 
( 6 )  (1853) 

See Pendleton, Barter-A New Appmach to Government Pmwvemmt.  
22 D.C. Bar  Aaa'n J. 11 (1855) .  

Agneuitural  Trade Development and Assistance Act of 1854. 68 Stat.  
454, as amended. 7 U.S.C. 55 1681.1724 (1966).  7 T.S.C. $ 3  1684-1687, 
17Ol(f) ,  1103(b) ,  1104(al. ( b ) ,  ( e ) ,  ( k ) ,  lo) - (8) ,  1704b, 1106. 1708, 1721- 
1724, 1131-1736 (Supp. I l l ,  1862) ; Exec. Order No. 10800. as amended, 
26 Fed. Reg. 143, 781, 811, 10468 (18611. 

'i6Seetion 1 0 6 ( ~ )  (1) of the Renegotiation Act of 1851, as amended, 
exempts eontrsetr  with foreign governments or agencies thereof. 65 Stat. 17 
(1951) .  50 U.S.C. APD. 5 1218(a) (1) ( 1 8 6 8 ) .  Saction 1 0 6 ( d )  (1) of the Act 
authorizes the Renegatistian Board, in it8 discretion. ta exempt any contract 
or mheontract to be performed outside the continental United States. 65 
Stat.  18 (1851) ,  50 U S.C. App. 5 1216(d) 11) (1858) .  Pursuant to the BY- 
thority, the Board has granted an exemption from Ienegot l s tm for eontraetS 
and subcontracts wholly performed avtaide the United States,  avbjeet to 
certain limitations and qusiifieatmna. Renegatintmn Board Regulations under 
the Renegotiation Act of 1851, 5 1455.2, 32 C.F.R. 3 1455.2 (1954, supp.  1861). 

See Cardozo, Ezrhange of Patant Right# and Teohniroi Information 
L'nder .Mutiid Aid Progroma, Study No. 10 of Subcomm. on Pntenta, Trade- 
marks, and C o w m h t s .  Senate Comm. on J u d u a r v .  85th Can=.. 2d &sa. 
(1858) ; Rodriguez-and others, Patent and Teohn& Infarmaiion A g i i -  
menta, Study No 2 4  of Subcomm. on Patants, Trademarks,  and Copyrlghts, 
Senate Comm. on Judiciary, 66th Cane.. 2d Seis. i18601 : Wenterman. Inter- 
national E r r h m y e  o t  Patint Rzghfs &d Techniod Information /or D+me 
Pzlrposes, 2 1  Fed. B d .  162 (1861) : Robiiiard. Govemmrnlol Patent Admm- 
ialralion, Prlioy and Orpanirulion, 1 Pat. ,  T.X. & Copyright J. of Res. & Ed. 
270. 27641 (1951) 



MILITARY LAW REVIEM 

Overriding all legal and technical problems a re  three primary 
problems which should never be forgotten but are often ignored: 

First, there is the problem of communication. The language bar- 
r ier is a difficult one but is only part  of the problem. Even when 
documents are accurately translated and skilled interpreters are 
used, the same phrase may mean two quite different things in two 
different legal systems. Even as between the United States and the 
United Kingdom, sharing a common language and a common-law 
heritage, this can happen. 

Secondly, every country has its own way of doing business. This 
simple fact  is sometimes hard for the American representative to 
comprehend. Too often he assumes that the American way is neces- 
sarily superior. Or, if  he does become accustomed to business 
methods in country X,  he naively m u m e s  that the same methods 
will be followed in country Y. 

Finally, and closely allied to both the foregoing, has been an 
over-rigid insistence on United States procurement regulations and 
contract clauses. When these are required by statute, there is 
perhaps no practical alternative, but in other cases i t  has done a 
great deal of harm, especially a t  first. Experience has brought 
home the fact that there must be leeway to deviate from strict 
ASPR requirements and forms, so long a8 no essential interest of 
the United States is sacrificed. This is now recognized in the 
ASPR itself and the situation is much more satisfactory than i t  
was. But here, as in so many other areas, the United States seemed 
determined to learn the hard way 

V. LATER DEVELOPMENTS 

This article has been concerned, in the main, with the subject 
of offshore procurement in its simplest form, the purchase of 
equipment, supplies and services abroad. To a large extent this is 
now B matter of history. While offshore procurement in this sense 
still continues and is substantial in amount, to  nome extent it has 
been n up planted by more complex farms of procurement, an a 
mutual or cooperative basis. But these can hardly be understood 
without a preliminary explanation of offshore procurement, which 
is the primary purpoie of this article. Two of these new forms will 
be mentioned briefly, but adequate treatment would have to  be the 
subject of a separate article or articles 

A. WEAPONS PRODUCTIOX PROGRAIM 

This program had its antecedents in the Special Facilities 
Assistance Program and the Mutual Weapons Development Pro- 
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gram (formerly known as the Special Weapons Program), both 
begun in fiscal year 1954.'" But it differs from both of these 
programs, as well as from the offshore procurement program 
itself, in being much more of a mutual and cooperative enterprise. 
I t  began in December 1957 a t  the meeting of the NATO Heads of 
Government in Paris, a t  which the late Secretary of State Dulles 
offered to make available to other NATO nations American tech- 
nical knowledge and experience in the manufacture of modern 
weapons. In effect, the results of billions of dollars of American 
investment in research and development were to be made available 
to European industry under a cooperative program of manufac- 
ture and production. 

The Congressional policy favoring coordinated procurement was 
set forth in Section 105(b) (1) of the Mutual Seeurity Act of 1954, 
which provided in part : 

The Congress believes it eaaentiai tha t  thia Act be BO administered P S  to 
aupport concrete measures to promote greater political federation, mili tmy 
integration, and economic unification in Europe, including ewrdinsted 
production and prwurement pmgrsmn participated in by member8 of the 
North Atlantic Treaty OrgsnizPtion to the greatest  extent poaaibie with 
respect to mili tary equipment and materials to k utilized for the defense 
of the North Atlantic arei.LiL 

In somewhat different form, the same idea appears in Sections 
502 and 503 of the Foreign Assistance Act of 1961."' 

The implementation of this program is complicated but can be 
outlined briefly 88 follows. First, on an overall basis, the United 
States has entered into a series of Weapons Production Programs 
Agreements with various NATO superseding the older 
Facilities Assistance Program Agreements and Special Weapons 
Agreements. 

For  each specific project the participating governments set up 
an intergovernmental Production Organization, with a Board of 
Directors and a Program Office. The Board of Directors selects 
a prime contractor for each participating nation and approves 
the allocation of production among the selected contractors. On 
the industrial side, in the first such program the prime contractors 
pooled their efforts far  overall management by organizing a eor- 
poration under French law to set 88 a coordinating superstructure. 

See 1 542 of the Mutual Security Act of 1061, aa added by 5 301 of the  
Mutual Security Act of 1063, 01 Stat.  153; Mutual Security Appropriation 
Act of 1954. 07 Stat.  418, 419 (10531. See dm S. Rep. No. 1199. 83d Cong.. 2d 
Seas. (1964),  in 1954 U.S. Code Cang. & Ad. News 3176, ot  3 2 4 2 4 4 ,  3263. 

"168 Stat. 835 (1064). a i  amended. 80 Sts t .  284 (1065). StPtutoFy author- 
i ty for thin program wa8 found in aeetion 102 of the aame act. 

1.2 75 Stst. 434, 436 (lY01), 22 U.S.C. 51 2301, 2311 (Supp. 111, 1002).  
118 See, e.& Agreement With France Relating ta a Weapons Production 

Program, Sept. 10. 1960, 11 U.S.T. & O.I.A. 2333, T.I.A.S. No. 4611. 
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Somewhat different arrangements were adopted for subsequent 
programs. 

Each participating nation agrees to purchase a share of the end 
product, roughly proportionate to its share in production. The 
United States also agrees to purchase a share of the end product. 
Under the first program this was done by entering into a regular 
offshore procurement contract with the Production Organization. 
In subsequent cases this was accomplished by entering into a 
barter arrangement. 

These manifold agreements are  reflected in a series of multi- 
lateral agreements, known 8 8  "Technical Arrangements," by and 
among the United States, the participating governments, and the 
Production Organization, which cover all general matters (taxes, 
patent rights, licenses, know-how, and the like), and, in separate 
appendices, spell out (1) the procurement obligations of the 
United States and of the participating governments; (2) the 
amount of grant assistance to be provided by the United States; 
(3) the amount of reimbursement assistance to be provided by the 
United States; and (4)  security matters. Reimbursement is accom- 
plished by giving a credit to the United States against obligations 
under its procurement commitment for the end product. The 
United States makes a separate arrangement with an American 
prime contractor for the furnishing of necessary data, technical 
information and know-how to the European prime contractors, 
and the American prime contractor enters into the necessary 
agreements with the European coordinating corporation. 

The first Weapons Production Program was the HAWK pro- 
gram. covering the production of a surface-to-air missile, in a total 
amount of about $~OO,OOO,OOO,  of which the United States is fur-  
nishing $40,000,000 in grant aid and up to $60,000,000 in reimburse- 
able aid, The second was the SIDEWINDER program, covering 
production of an air-to-air guided missile, and the third the F- 
104G Starfighter Jet Program, costing more than $1,000,000,000. 
Others are the "Atlantique" Maritime Patrol Aircraft Program 
and the Mark 44 Torpedo Program. Same twenty other projects 
are under consideration or in the preliminary stages."' 

Obviously this is an extremely complex program. bristling with 
legal problems, only the bare outlines of which are set forth 
above."' 

See I . Y .  Times, May 26, 1061, pp. 11, 14 (international ed 1 
14s For B more complete explsnatmn, sea Address by Lieutenant Colonel 

George F .  Weaterman, JAGC, U.S. A m y .  The Lmwyer'a Role m the NATO 
Production o i  Weapona, 1960 Judge Advocates Conference, Judge Advocate 
General's Sehwl, U.S. A m y ,  Chsrlatteaville, Virginia, from which moat of 
the above informstion iii taken. 
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B. J O I N T  FLEET MODER.VIZATION 

This is a cost-sharing program under which the United States 
agrees, on a dollar-for-dollar basis, to cooperate with a foreign 
country in a shipbuilding program under the applicable Mutual 
Defense Assistance Agreement. A typical example is the 1960 
Agreement with Under this the Government of the 
United States agreed to contribute up to $3,000,000, contingent on 
the obligation of such sum by appropriate contracts prior to a 
specified date, and the Government of Norway agreed to contribute 
an equsi amount, subject to the availability of appropriations. 
The Government of Norway agreed that its contribution would be 
over and above its normal allocation of funds for construction, 
operation, maintenance, and training of its defense farces. In 
carrying out this program, the two Governments agreed to enter 
into supplementary arrangements, through their appropriate con- 
tracting officers, covering the specific vessels involved, setting 
forth the amounts of the respective contributions for each vessel, 
the time phasing for delivery, and other appropriate details. 

VI. CONCLUSION 

Despite its weaknesses and faults, the offshore procurement pro- 
gram has proved to be a success. Much of it has passed into 
history, to be succeeded by newer and more intricate arrange- 
ments, which would have been unthinkable in the absence of the 
experience gained in the early stages. Only a decade ago, the pro- 
gram hardly existed. In a remarkably short  pace of time the 
Departments of State and Defense, with the help of other agencies, 
successfully got under way an international program of mutual 
defense assistance unlike anything that had been undertaken in 
prior history. In this the military procurement activities, aided 
by their lawyers, played a major, if not the major, role. Many mis- 
takes were made; much money was wasted. But  to concentrate on 
these, while losing sight of the overall achievement, is to miss the 
forest for the trees. 

A critical analysis made in 1957 by a naval officer with experi- 
ence in the field is worth quoting."' Although he found much to 
criticize, his overail observation was as follows: 

The most stnkmg fesrure of the Offshore Procurement Program dunng 
the Period from 1962 through 1966 was the fact that if YBJ B purchasmg 
operation that worked PO well. Using the profeisiand yardsticks of de- 

AEreement Relating t o  a Shipbuilding Program for the Korwegisn Navy 
[Exchange of Nates], July 6 ,  1960, 11 U.S.T. & 0 . l . A .  1796, T.1.A S. No. 4622. 

12: Stnrr. A Crit ical Analyeis of F i b r  Years a i  .Military Procurement m 
Europe, May 27, 1967, on Rle in the Office of Naval Material, U.S. Navy Dep't. 
Wnahmgton, D.C. 
*(io 6 8 6 8 8  97 



MILITARY LAW REVIEW 

livery a t  rearanable prim s t  or near the date required with a minimum oi 
f%ilures represented by either emergency U.S. Government financlriZ, 
terminations far defavit  or non.seceptnnee of product the Offshore Pro- 
curement Program was unboliwsbly aueeemful. Thla result  was obtained 
m Spite of the fact  tha t  the venture wan politmlly conceived as an 
s i te ina twe to earlier unsatisfactory methods of fundmg European 
eountnei in mutus1 defense efforts:  YBB placed in operation without ade. 
quate advance planning: was underentimated both BQ to magnitude and BI 

to duration by the Military Departments;  and, was rigidly restricted in 
operation by the aarumptmn, iater proved erioneou~, tha t  business and 
industrial  atrueturei  and I ) rae tms  th iowhout  the world were neeeaaaril~ 
the same s.s those in the-United St.tesbo tha t  procurement regulation; 
appliesble within the United Staten would autamatiealiy be appropriate in 
Offshore Procurement.L'~ 

From a broader standpoint, the arrangements made, the con- 
tracts entered into, and the experience gained h a w  made a real 
contribution to  the development of international and "trans- 
national" law in its practical, down-to-earth applications. As 
Professor Wolfgang Friedmann has said, in a slightly different 
context, but in word8 which seem equally applicable here: 

We ahail aim haw to look a t  the large number of biletsral concesdon 
agreements between B wuere~gn government and a foreign investor for 
the d o w  and halt ing development of international legal principles goyern. 
m g  international investment. The fir$t--and cnrdinal-principle-yet f a r  
from established--la tha t  agreements between a gavernment--or B govern- 
ment.eontiollsd corporation-and B foreign prwste  investor should come to 
be contralied by firm legal prmcipies, modeled on the geneid  prineiplea of 
law-and, i n  p.mticu1.w. of contract--88 recognned by emilized nationa. 
This Would be par t  of the increasing blendmg between public law and 
private isw I" the field of international eeonmie  tranSBCtlOrY."' 

-~ ~ 

M I b d  
14s Friedmsnn, Chnnyinp S u n d  Arrangements m Statr-Twding Stataa and 

Thew Effect on Intamatiunol Law 24 Law & Cantemp. Prob. 850,  361 (1959). 



BID GUARANTEES IN FEDERAL PROCUREMENT * 
BY ROBERT H. RUMIZEN" AND MILTON J. SOCOLAR"' 

I. INTRODUCTION 

Where public contracts are  awarded under competitive bidding 
procedures, the Federal Government, pursuant to applicable 
statutes and regulations, holds out that  it will make award to that  
responsible bidder whose bid, conforming to the invitation for 
bids, will be most advantageous to the Government, price and other 
factors considered, or that it will reject a11 bids and readvertise.' 
Agents of the Government have no discretion in this regard. Since 
the Government obligates itself to award its contracts upon an 
objective basis without favor to any particular bidder. it is clearly 
the duty of each bidder to enter into a formal contract if his offer 
is accepted within its terms. As stated by the Court of Claims in 
Scott w .  United States,% 

The agents of the Government stand upon a different f w t i n g  from 
Private individuals in the matter of advertising for the lett ing of contracts 
in behaif of the United States. They have no d imet ion .  They must accept 
the i0we.t OT highest (in the esse of asks) reaponaible bid, or reject dl 
and readvertise. Private individuals are not required thus to act. Hence 
i t  i s  apparent tha t  government agents ahouid be ailawed P reraonsble time 
af te r  the opening of bids before they m e  allowed to be withdrawn, 80 they 
can bo sfforded Omartunities to ascertain whether eoilumn or fraud has 
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Although a successful bidder's refusal to enter into a formal con- 

tract would not necessarily relieve him of liability were the 
Government to accept his bid and make award, the costs and 
administrative difficulties to the Government in obtaining perfarm- 
ance or damages from a recalcitrant bidder are burdensome. To 
assure ultimate execution of a contract and to protect the Gavern- 
ment against the consequences of unjustifiable failure or refusal to 
enter into a final or formal contract, the Government often re- 
quires a deposit or security to accompany each bid: Generally, 
bid guarantees are called far by the Government only where the 
invitation for bids also requires the furnishing of payment or 
performance bands. The act of furnishing a bid guarantee would 
not, however, ratify requirements as to the bidder's responsibility; 
it would still be the duty of Government authorities to take into 
consideration matters bearing on the likelihood of prompt and 
efficient contract performance.. 

Bid guarantee requirements are imposed by statute on the Post 
Office Department with respect to bids for transporting the mail 
and an the Public Printer with respect to the furnishing of paper 
and envelopes.# S o  other agency of the Federal Government has 
bid guaranty requirements imposed upon it by statute; bid security 
is virtually entirely a matter of administrative procurement 
regulation. 

Regulations governing hid guarantees have been promulgated 
pursuant to applicable law by the Department of Defense and the 
General Services Administration.. These regulations a re  sub- 
stantially identical in that they provide for advising prospective 
bidders, where a bid guarantee has been determined to be neces- 
sary, that failure to comply with guarantee requirements in the 
proper amount by the time set for public opening of bids may be 
cause far rejection of a bid. Waiver of bid guarantee require- 
ments is permitted in only four specified situations.' 

The purpose of this article is to review some of the legal prob- 

4 But S B B  Lieberman V. Neptune Township, 50 N.J. Super. 197. 141 A.2d 
563 (Super. Ct. App. D w  1956). wherein th% court declared L iale of  public 
land illegal on the ground that P requirement for deposit three daya prmr to 
date of d e  was calculated to reduce the number of possible bidders and not 
conducive to rosl iz~ti0n of higheat possible pnce. See s l i o  note 2 m p ~ a .  

I Wiimott Y State Purchasing Comm'm. 246 Ky. 115. 54 S.W.2d 634 (1832) ; 
Albsnese V. Mschetto, 5 N.J. S u ~ e r .  665. 68 A.2d 655 (Super Ct. L Div. 
1545): East River Gaslight Co. Y. Donneily. 53 N.Y. 557 (16631: Hibba Y .  

Arenaberg, 278 Pa. 24, 115 Ati. 727 (1523). 
86 U.S.C. B 426 (10581: Act of Jnn. 12, 1805, ch.  23, 9 5 ,  28 Stat. 602, SI 

amended, 44 U.S.C. 5 7 (19561 
- ASPR 10-102 (Jan. 31, 1861) ; Federal Procurement Rrgs. 5 1-16 102 

(15611. 
* S e e  text sccampanymg note 64 znjra. 
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BID GUARANTEES 

lema stemming from the efforts of administrative agencies to 
assure, by means of guarantees, that  bidders will enter into con- 
tracts in accordance with the terms of their offers. These problems 
fall into two broad categories: 

(1) Rights of parties where a bid guarantee has been furnished 
as required but where the bidder t o  whom award is to be made 
desires to withdraw his bid; and 

(2) Rights of parties where a bidder otherwise qualified for 
award fails ta meet requirements for guarantee of his bid. 

First, various legal questions concerning the contractual rela- 
tionship of bidders and public agencies as affected by requirements 
fo r  bid guarantees will be considered, and, second, the related role 
of the Comptroller General of the United States will be d i s c ~ s s e d . ~  

11. BID GUARANTEES-THE CONTRACTUAL RELATION 

A. FAILURE TO FURNISH REQUIRED BID G U A R A X T E E  

The Court of Claims in Adelhardt Construction Company v. 
United States'" considered the question whether a valid contract 
resulted where the Federal Government accepted plaintiffs bid 
and made award to him, notwithstanding his failure to furnish a 
bid guarantee as required by the Government's invitation for bids 
and notwithstanding administrative regulations in effect a t  that 
time which provided that:  

N'here security is required to insure the execution of contract and band 
for performance of the ~ e w i e e ,  no bid will be eonsidered unleii  it is m 
guaranteed.'' 

In holding that a valid contract was consummated, the court 
emphasized that the regulation and requirement far bid guarantee 
were "obviously intended far the benefit of the Government." 
Reliance was also placed upon the well-established principle enun- 
ciated in United States v .  N . Y .  & Porto Rico S. S. Co." that there 
are circumstances in which a party for whose protection a require- 
ment is made may waive that requirement. The Supreme Court 
held in that case that "Even when a statute in SO many words 
declares a transaction void far want of certain farms, the party 
far whose protection the requirement i s  made often may waive it, 
void being held to mean only voidable a t  the party's choice."" 
Similar reasoning was applied in Cedy V .  Citg of San Bernadine" 

The current Comptroller General 18 the Honorable doaeph Campbell, who 

Aa set forth in 123 Ct. Ci. at 458, 107 F.Supp. at 846. 

~ 

was appointed on March 18, 1955. 
In 123 Ct. Ci. 456, 107 F.Supp. 945 (1952). 

1) 238 C.S. 88 (1915). 
L i  I d .  at  93. 
l a  153 Cai. 24, 94 Pae. 242 (1908). 
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and MeCord v.  Lauterbach.' It should be noted, however, that in 
the Adelhardt case, the bidder had held its offer open and Bought 
to  avoid the contract only after acceptance of its outstanding offer 
had been made. And the Cady and 'Mecord cases involved taxpayer 
suits to void contracts entered into in goad faith by bidders who 
failed to  fully meet bid guarantee requirements. The Supreme 
Court of California in the Cadu case did recognize, however, that  
the taxpayer might have had a justiciable grievance to prevent 
consideration of an otherwise successful bidder's offer, on the 
ground that the offer was not accompanied by a guarantee in the 
required amount. But the court added that such grievance was 
certainly a t  an end when the contract was entered into. 

Thus, it may be concluded that where a public contract has been 
awarded to an otherwise qualified bidder who has not attempted 
to withdraw his offer, the validity of the resulting contract may 
not be impugned on the basis that the successful bidder did not 
meet the requirements for guarantee of his bid. When a contract 
is entered into, the purpose of the guarantee requirement ia a t  an 
end; and it would seem to follow that there is no proper legal basis 
for attacking a contract on the ground of failure to comply with 
a "on-existent requirement. 

But what if  the bidder, himself, after a11 bids have been opened. 
seeks to withdraw his bid prior to award, on the basis that he has 
failed to furnish a required bid guarantee? " No court case cover- 
ing this question has been found. However, considering that both 
the military and civilian procurement regulations preclude with- 
drawal of bids after the time set for public opening of bids (except 
in certain specified circumstances not pertinent here),' it would 
seem to follow from the rationale of the above cases, that a bidder 
could not rely upon hie failure to meet a bid guarantee requirement 
imposed far the Government's benefit to relieve him of his duty to 
keep his offer open for the time specified in his bid or for a 
reasonable time if none is specified. , On the other hand, it would 
not appear that an otherwise lowest responsive bidder who failed 
to meet bid guarantee requirements would have any sound basis 
f a r  contesting a proposed award to another."' It seems safe to  
- 

" 9 1  App D i r .  316, 86 YIYS. 603 (1904).  
l i  Any bidder may, af course, withdraw his bid before hid opening Federal 

Procurement Regs I 1-2 304 (1960) : ASPR 2-304 (April 16, 1962). 
'-Federal Procurement Regs. g 1-2.305 (1960);  ASPR 2-305 (April 15, 

In Ton) Amode Ca Y Town of Woodward, h e . ,  192 Iowa  535, 185 X.W. 
94 (1921). the bidder was not allowed after acceptance ta withdrav his hid 
and r e e ~ v e i  his bid deposit on the ground that the inrumcimey of the deposit 
rendered the contract ~l legal  
102 *co dXl8B 

1962) 
1s See note 2 supra 
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conclude that the courts would not interfere where a low bid un- 
accompanied by required bid guarantee but otherwise responsive i s  
either rejected or accepted 

B. B I D  GCARAXTEE FL'RXISHED 

Of course, where a required bid guarantee i s  furnished and the 
bidder submitting it enters into the adtwrtised contract furnishing 
such contract bands as are stipulated, the purpose for the bid 
guarantee is a t  an end. Bid deposit is then refunded or sureties 
relieved of all liability However, Government contracting is not 
always so free from entanglements; and it is with respect to those 
cases where a bidder seeks to renege an his offer that the bid 
guarantee problems arise. 

Inasmuch as the purpose of a bid guarantee is to assure execu- 
tion of a contract according to the terms of a bidder's offer, failure 
of the bidder to comply with the terms of his offer should give rise 
to a basis far forfeiting the bid guarantee furnished. This is true 
where a bidder's refusal to contract is unjustified in terms of any 
legal or equitable considerations. In v i m  of the purpose far 
requiring a deposit or security to accompany a bid, any act or 
omission af the bidder which, through the lack of ordinary dili- 
gence, is not discovered until the time arrives for execution of a 
contract generally may not be relied upon to preclude forfeiture O f  
the security for refusal to enter into a contract. But, aside from 
any question of bid guarantee, where there is some basis upon 
which the bidder should properly be reliered of his obligation to 
contract, such relief generally carries with it nonforfeiture of any 
bid guarantee that might be involved.'" 

The most frequent situation giving ri4e to litigation of the ques- 
tion of bid guarantee forfeiture is where B bidder alleges mistake 
in the preparation of his bid and, therefore, seeks to withdraw 
from the obligation of his offer. It is not within the purview of this 
article to explore all the situations in which a bidder, alleging 
mistake, may properly withdraw his bid after public opening. It 
is sufficient far our purposes to paint out that where notice of a 
mistake in bid has been communicated ta  the Government before 
its acceptance, and the mistake is remediable in equity, it is also 
equitable to restore the amount of a deposit required to accompany 
the bid or t o  cancel security liability similarly required." And 

1 0  See note 2 mpru ,  Lemage Electric V. County of Ssn Mates. 46 Cal.2d 
859. 297 P.2d 638 (1956) ;  Brendeae V. Scheneetady, 104 Mine. 150, 85 RY. 
S.2d 866 (Sup Ct. 1 9 4 7 ) ;  17 Camp. Gen. 5 3 2  (19371; 17 id 659 (1938).  

11 See Ruahiight Automatic Spnnkier Ca. >. City of Portland, 189 Ore. 194, 
219 P.2d 732 11860), for an exhavntire review of the authorities on mistakes 
in bids far public contracts. 

*sc LL.83 103 
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i t  has been held that where the Government gains knowledge of a 
remediable mistake in bid after acceptance of the bid, but before 
a contract is executed or the position of the parties has been ma- 
terially altered, equitable relief by way of restitution, cancellation, 
or similar remedy may be made available to restore a deposit or 
eliminate a Security liability.J9 The Oregon Supreme Court in 
State Highway Comm'n ii. State Const?. Co.,:' held, citin8 
Donaidson v .  Abrohom?'and Kutsehe u.  Ford,?. that:  

The gain La be derived by a forfeiture of the money represented by 
the bid band or by havmz to accept B higher bid, is  not such a 101s or 
in ju ry  as forms ground for denying equitable relief.?' 

These general rules were applied even where B bid guarantee 
was required under statutes providing that the proceeds of the 
guarantee would became the property of the public body "if the 
bidder fails or refuses" to execute "the required contract."-- How- 
ever, a provision against withdrawal of a bid for a public contract 
generally has been construed somewhat more Strictly against the 
bidder's right to recovery of his bid guarantee because of a mis- 
take in his bid.?' In .Mauar and City Council of Baltimore 8 .  J .  L.  
Robinson C o m t r .  Co.;' the statute provided that once a bid wad 
filed it was irrevocable. and required a deposit to indemnify the 
City in case the bidder, if successful, failed to execute the contract. 
The Xaryland Court of Appeals held that the bidder, who just sub- 
sequent to bid opening and after requesting withdrawal of his bid 
prior to the opening, showed that he had mistakenly understated 
the amount of a subcontractor's bid included in his bid, forfeited 
his deposit accordingly.' The court stated, however, that  the 
amount of error \vas not substantial or palpable and suggested 
that, in the case of a substantial mistake, there xould be available 
the remedy of rescission af the contract, if sufficient cause could 
be shown for equitable relief on the ground of mistake.,' 

In  ?i. F .  Kernper  Coiistr. Co. 7 ~ .  Ctty of Los Angeles .8z  however, 
under B bid invitation stating that bidders "will not be released on 

~~~ ~ 

=Annat. ,  52 A.L.R.2d 801-09 (1957) .  and easel cited therein. 
11203 Ore 414. 280 P 2 d  370 (1965). 
11 68 Kaah. 208. 122 Pat. 1003 (1912). 
" 8  222 Mieh. 442. 192 N .W 714 ( 1 9 2 3 ) .  
9 8  203 Ore. s t  4 3 6 ,  230 P.2d a t  381. 
1 - M  F Kemper Const. Ca v Las Angeles. 37 Cal 2d 686, 225 P.2d (19611 

(dissent) ; see SIPO Dloffett, Hadgkma and Clarke Co Y .  Rochester, 178 U.S. 
373 11900) 

Is Robinson Y. Ed of Educ., 98 Ill. App 100 ( 1 8 0 I l ;  15 Comp. Gen 1048 
( 1 9 3 6 ) :  17 i d .  669 (1938):  27 Ld. 436 (1848). 

98123 Md. 660, 91 Atl. 682 (19141. 
10 See s l io  Daddsrio Y. Milford. 296 Mars. 92,  6 K E 2d 23 11936). 
i l  See Annol ,  52 AL.R.2d 810 (16571, and other eases annotated therein 
3 1  3; Cal 2d 696, 236 P.2d 7 119511. 
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account of errors" and where the bidder inadvertently omitted an 
item in the amount $301,769 from its bid of $780,306, the court 
allowed the bid to be withdrawn without forfeiture of the bid 
guarantee. The court stated tha t :  

There is a difference between mere mechanical or elencal  errors made 
in tabulating or transcribing figures and errors of judgment. as, for  
example, underestimating the cost of labor or materials. The distinction 
between the two types of error is recognized in the eases allowing re. 
scission and in the procedures provided by the state and federal gouern- 
menta for relieving eantraetorr from mistakes ~n bids on public work. 
[citations] Generally, relief is refused fa r  error ~n p d g m e n t  and allowed 
only for clerical 07 m a t h e m a t d  mistakes [cirstions] Where a person 
is denied rd ia f  hecause of an error ~n judgment, the agreement which is 
enforced i s  the m e  he mtend?d to make, whereas If he 1s denied relief 
from 8. elerieal e r ~ o r .  he is forced to perform an agreement he had no 
intention of making " *  

To summarize, in order for a mistake to be "remediable" within 
the meaning of the rules set forth above, the following essential 
conditions must obtain: 

1. The mistake is of such consequence that enforcement would 
be unconscionable ; 

2. The mistake relates to the substance of the consideration, 
that  is, a material feature;  

3. The mistake has not occurred through violation of a positive 
duty in making up a bid, so as to amount to gross or willful 
negligence; and 

4. It is possible to place the Government in status quo.s' 
Where a mistake in bid has occurred, the bidder alleging the 

error may be relieved of liability under his bid and the bid 
guarantee released if all of the four conditions liated above are 
evident. But in John J .  Bowes Co. %, Town of .Milton? the Supreme 
Judicial Court of Massachusetts held, where a bidder claimed error 
after ful l  discussion of his revised bid, that  the mistake involved 
was unilateral within the bidder's responsibility and the bid 
guarantee was 

Q B  Id .  st  703, 235 P.2d s t  11-12, See siso note 21 8upva: People v Clty of 
Buffalo, 5 Mirc 36, 25 N.Y.S. 50, 63 (Sup. Ct. 1883); and Puget Sound 
Pamtera V. State,  45 Wash.2d 818, 278 P.2d 302 ( 1 9 5 4 ) .  Ci. United Ststea 
Y. Contr, 119 F.2d 652, 856 (1st  Clr.  1841) .  wherein It was held tha t  the fact  
tha t  the defendant "made an srmr ~n hia figuring'' did not afford him B valid 
ground for withdrawing his bid. To iimilsr  effect, see John J. Bowas Ca. v, 
Town of Milton, 255 Mass. 228, 151 N E  116 (1926) 

Grymea V. Smders ,  83 U S  15 ( 1 8 1 6 ) ;  M. F. Kemper Conatr. Ca V. Loa 
Angeiea, wp7a note 32:  note 21 mipro. 

3'255 Mass. 228, 151 N.E 116 (1926). 
Crilly V. Bd. af Edue., 5 1  Ill ADP. 371 (1891) : Gregory Ferend Co. V. 

State.  251 App. Div. 13, 295 N.Y.S. 711 ( 1 8 3 7 ) ;  Brendese V. Seheneetady, 
."Fa note 20; note 29 mp7a 
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111. BID GUARANTEE AS PENALTY OR 
LIQUIDATED DAXAGES 

Frequently. there is litigation relating to the question of whether 
various contract provisions setting forth in advance stipulated 
amounts to  cover damayes for breach are to be regarded 88 penal- 
ties or liquidated damages.". I t  is surprising, in view of the wide 
difference of judicial opinion in the matter, that so few of such 
cases coneern forfeiture of bid guaraoree. With respect to the 
plaintiffs contention in Wheaton Bldg. & Limber  Co. 1. City of 
Boston. that his bid deposit was a penalty, and, hence, unenforce- 
able. the court held that the terms of the agreement indicated an 
intent to treat the deposit 84  liquidated damage and that this 
appeared to be the purpose of the statute. The statute required 
bids to be accompanied by a deposit and the bidder had agreed that 
his deposit would be the property of the City if he failed to execute 
a contract within a Specified time. The $2,000 deposit in this case 
was in fact much Smaller than the $24,000 loss sustained by the 
City by reason of its haring had to award the contract to another 
bidder.'# In contrast to the Wheaton case. there is the case of 
United States u .  Contz" wherein the court held that a bid security 
in the sum of $200 did not constitute liquidated damages where the 
Government was required to award the contract to a higher bidder 
a t  an excew cost af $2,344. 

In riew of the approximate equality, in these two cmes. of the 
ratio of security to damages, it is difficult to reconcile them. 
Referring to the Wileaton ease, the court in John J .  Bowes Co. c. 
Town of Milton" stated tha t :  

The t e r m  o* t h e  invitation t o  contractors to bid show that it was in- 
tended t o  treat t he  depiaslf as liquidated damages. and it must be s~ re- 
garded. The piamtiff 1s liable only to  the extent of i f %  deposit It fol lows 
tha t  It II not liable fo r  damaEei surtained by the town . because the 
c o s t  of ereetinp the bullding was a 1urn in exceai of the plaintiff's bid.'. 

In reaching this c o n c l u d m ,  the court in the B o w s  case dis- 
tinguished the preliminary agreement in connection with which 
the deposit was made. that is, the response to the bid invitation, 
and the formal contract to erect a building, which was the primary 

' -See generally Annot., 106 A L . R  292 (1937). 138 .4.LR 594 ( 1 9 4 2 ) .  and 

38204 l a a s .  218. BO S E. 598 (1910). 
8 -  See Abner M. H a r p r ,  Inc. T.. City of lewburgh,  159 App D w  695, 699, 

145 N.Y.S. 5 9 ,  63 (1913) .  %,herein the amount of bid deposit was connideied, 
in the course of the court's ~ i i n i o n .  as iiquidated damages. See slao 26 Comp. 
Gen. 352 (19451, holding bid marantee as liquidated damages: and 26 Comp. 
Gen. 776 (1947) .  

afhar references cited therein. 

'0119 F.2d 652 ( l a t  Cir.  19411 
41 Note 36  upr re. 
* ? 2 3 5  Mans. ST 234, 151 ic E at 118. 
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interest of the Town The court stated in this regard that if the 
plaintiff had signed the formal final contract, the terms a i  the 
preliminary contract would have been performed by it, and it 
would have been entitled to return of the deposit." 

But the court in the Conti case construed the Bowes decision as 
resting upon an interpretation and application of the Xassachu- 
setts statute regulating the letting a i  construction contracts, which 
regulations i t  held were not applicable to eontracts for public 
works let by the Federal Government. The distinction made was 
that in the Batoes case a written formal contract was required in 
addition to acceptance of the bidder's proposal, whereas, in the 
Conti ease no formal written contract was required after aceept- 
ance. Under these circumstances and where the Government ac- 
cepted the bidder's offer before its withdrawal, the court in effect. 
stated that the bid security was a deposit of "earnest money" 
which bore na relationship to any damages attributable to failure 
of contract performanee.+' 

The Court of Claims in Winters z. United States'. reasoned, 
however, as follows : 

The Government argues, in effect ,  tha t  although the plaintiffs WTO 
required to furnish this band, as an exprear evidence of liability only in 
the amount of $1,800 for  their  breach in not eomplrtmg the exeevtlan of 
the formal contract, they a t  the isme time, and 88 a result of  the same 
events, became lisble, withaur limit, for all the damagea resuiting from 
the Government's having the work done outride the contract and a t  a 
higher east. I t  would be extraordinary fo r  parties to contract for  a 
liability limited TO $1.800 in the event of  the O C C U I T O ~ C ~  of the exact events 
which did occur, and a t  the same time eontract  for  an unhmited liability 
for the very same events. If the unlimited liability was contracted far, 
i t  must have rested either w o n  general pmcip ies  of the Is_ of contracts. 
or upon mme other express proviwn of the contract papers. As ta general 
p~mewles  of contracts. n e  have no doubt tha t  if an m n e i  asked far bids 
for  work and rewired  a bid bond eompcssd by himself and containing the 
Isnwage which this m e  canrsined, he would be rer'arded as bemg content, 
a t  the preiimmary stage a i  the bidding and the execufmn of the formal 
contracts, with limited liability stated in the bond. 

It would be enrlrely reasonable far the Government. or any owner. to 
be content with a limited liability in the prelimmxry stages af contract 
making, nvffieient to insure against  frivolous biddmg, but not 1ar.e enough 

( 8  See the dissenting opmian in M F. Kemper Const. Co. T., Loa Angeles, 
~ 

note 32 ~ W ' P ' C .  

C i  Ed of Trustees of Rat ' i  Training School far Bays V.  0. D. Wilson. 
Inc., 133 F.2d 309 (D.C. Cir. 1943); Ed. of Repents of Murray State Norms1 
School Y .  Cole, 200 Ky. 761, 273 S.W. 608 (1025);  38 Camp. Gen. 376 (1958):  
U. S. Dep't of Army, Pamphlet No 715-50-2, Bands, para. 1 11060) (Pro- 
cUrDment Legal Service) 
"114 Ct Cl. 304, 84 F.Supp. 766 (1948). 
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t o  frighten BUBY possible bidders. who, not having large i e~ourcer  of then 
OR'", could not be a w e  of obtainme a surety if their blds should be 
accepted.* 

While it is t rue that the WiiLtms and Conti cases may be dis- 
tinguished in that the former contemplated execution of a formal 
contract, whereas the latter did not, it nevertheless would appear 
that  the Conti case rests upon a technical interpretation that hewn 
little relationship to the purpose for which a bid guarantee is re- 
quired. Indeed, under the court's reasoning in that case. there wa., 
virtually no real purpose served by the required bid deposit of S200 
where the ultimate contract involved some S18.000 

Also of interest and further complicating the iswe af legal 
liability in the case of bid guarantee forfeiture 1s the case o i  
Petroaieh e. C i t y  o i  Areadie.' I t  was held that the bid hand 
measured the City's compensatory right to the extent of actual 
damages only, and the liability of the surety was deemed to be 
established for actual damages resulting from the breach but 
limited by the sum stated in  the bond. This conclusion was reached 
on the basis of a purported ambiguity in the bid invitation which 
the court construed strictly against the City. However, an analysis 
of the facts in the case shows that any ambiguity involved was, in 
large measure, due to the fault of the bidder. The dissent argued 
quite forcefully that there was no real basis far construing the bid 
guarantee as other than a provision for liquidated damages. It 
seems possible that the real hasis for the majority opinion was a 
reluctance to forfeit a $37,EOO band in the absence of a proving a t  
actual damages by the City, notwithstanding the fact that  an 
agreement in advance to an amount in liquidation of damages is 
for the very purpose of avoiding the necessity for actual damages 

Of course. where a bond is furnished as guarantee far a bid. the 
terms of the band would govern the extent of liability under the 
guarantee.'' And the Comptroller General has held, where a certi- 
fied cheek was posted with a bid, in lieu of a required band to cover 
the excess cost of the Government in the event of failure to enter 
into the contemplated contract. that the amount  deposited was not 
in liquidation of damages hut that the terms a i  the required band 
were controlling and that the bidder was liable for actual excess 
costs to the Government." 

4" I d .  at 407-8, 84 F Supp at 758 
4-36 Cal.2d 7 8 ,  222 P.2d 231 i 1 8 5 0 ) .  
4 %  Far P dircussmn of ~vrety  liability under bonds, qee generally Annat,  70 

A.L.R.2d 1370 i 1 8 6 0 ) .  
-18  camp Gem 5 4  i1933) 

108 LCO 63698 



BID GUARANTEES 

IV. THEROLEOFTHECOMPTROLLERGENERAL 
A. CONTRASTED WITH T H E  COURTS 

The primary function of the Comptroller General, a8 head of the 
General Accounting Office under the Budget and Accounting Act, 
1921,*" as amended, is to see that  public funds are expended in 
accordance with the law and for the purposes intended by the 
Congress. Inherent in the performance of this function is the right 
and duty to determine the legality of payments made or claimed 
under Government contracts." As a protection against exception 
by the Comptroller General to payments made, disbursing officers, 
certifying officers and the heads of Government agencies may 
apply to the Comptroller General for a decision an any question 
involving a payment to be made." And in order ta minimize delay 
in making award of Government contracts, contracting officers or 
the heads of procuring activities may request an advance decision 
from the Comptroller General an any question invalved in the 
award of a public contract.'8 In addition to procurement questions 
raised by Government agencies, there is a180 that class of cases 
referred to a s  "bid protest" cases involving an allegation by an 
unsuccessful bidder that  an award of a Government contract to 
another bidder is legally questionable. This category of c a a e ~  is, 
as stated by the Comptroller General, within the province of the 
General Accounting Office "in settling accounts and determining 
the availability of appropriations to see that contracts involving 
the expenditure of public funds be legally made, including observ- 
ance of the law respecting competitive bidding."s4 

The procedures being followed by Federal procurement agencies 
with respect to bid guarantees derive substantially from rulings of 
the Comptroller General. I t  should be noted that the interest of 
the Comptroller General, in cases involving questions relating ta 
contract award, goes beyond Considerations involved in litigation. 
Whereas the courts are primarily concerned with the contractual 
relationships in which the parties find themselves, the Comptroller 
General often finds himself concerned, in addition, with matters of 
Government procurement policy. His decisions concerning bid 
guarantees, which generally concern whether an award may be 

80 Ch. 18, fit. 111, 5 301, 42 Stat. 23, sa ammendad, 31 U.5.C 51 41-60 
(1958).  

Rev. Stat. I 236 (18751, as amended by the Act of June IO, 1821, eh 13. 
tit. Ill, 8 305, 42 Sfst .  24, 31 U.S.C. 5 71 (1868). 

I" Act of July 31, 1884, eh. 114, 5 8, 28 Stat. 201. as amended, 31 U.S.C. 
$ 14 (1958);  Act of Dee. 28, 1941, ch. 641,  $ 3,  55 Stat. 876, 31 U.SC. 9 SZd 
( 1 9 6 8 ) .  

39 Comp. Gen. 613 (1857) ; U. 5. Dep't of Army. Pamphlet KO. 715-60-2, 
Bids &Awards, para. 8 (1860) (Proeuremmt Legal Service). 

*oo 6 S l l B  169 
"17 Comp. Gen. 554, 557 (1933) .  
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made to a bidder who has not fully complied with the bid guarantee 
requirements of an invitation, constitute a prime example of the 
role played by the Comptroller General in Federal procurement 
policy. In tracing the development of Comptroller General de- 
cisions relating to  bid guarantees, it will be seen that 80me af them 
appear to conflict with decisions af the courts. This seeming con- 
flict arises by virtue of the overriding interest and emphasis placed 
by the Comptroller General on the preservation of an effective 
competitive bidding system for the letting of contracts by the 
Government. The Comptroller General has consistently held that 
the strict maintenance of the competitive bidding system, required 
by Isw, is infinitely more in the public interest than obtaining an 
apparent pecuniary advantage in a particular case by a violation of 
the rules.'' Thus, in certain circumstances, although it might be 
possible to effect an award which would result in a contract that  
the Federal courts would not disturb, the Comptroller General 
might well require that  the bid be disregarded." The Supreme 
Court in PeTkins z ,  L u k e m  Steel Co.:. has stated that the Statute 
requiring the Government's contracts be made after public adver- 
tising was not enacted for the protection of sellers and confers no 
enforceable rights upon prospective bidders." While the Court of 
Claims, in H e y e ,  Products Co. 8 .  L'nited S t a t e P  has held that 
under the competitive biding statutes, the Government is obligated 
to consider honestly all bids and may not arbitrarily and caprici- 
ously refuse to award a contract to a bidder whose bid was respon- 
sire and most advantageous to the Government, the court did not 
disturb an award made to a bidder other than the one entitled but 
indicated only that the injured bidder is entitled to recorer pror- 
able expenses incurred in preparing his bid.m' The Comptroller 
General's concern over proper administration of the competitive 
bidding statutes has provided bidders far Government contracts 
the only readily available independent forum wherein their entitle- 

II lii s+ i5P.14 . . . . . . . . 
'#See, for example, 39 Comp. Gen. 232 i 1 9 6 9 ) :  38 %d 532 11969):  U. S 

Dep't ol Army, Pamphlet No. 715-60-2, Bonds, para. 8 (1960) (Procurement 
LeEal Serwce) 

'-310 U S  113 i19401. See also U. S. Dep't of Army, Pamphlet N o  27- 
151, Cares and Materiala on Government Contraetn 93 i19611. 

~ See a113 American Smelting & Refinme Ca \ Knited Sta t r i .  295 K B 7 6  
( 1 8 2 2 ) .  Accord, O'Brlen Y Carney. 6 FSupp. 761 ( D .  X l a r r  1931). C .  S. 
Dep't of Army, Pamphlet So. 27-151, eicpru note 5 7 ,  at 93 BrL c l  Copper 
Plumbing & H e a t i n g  Co. V. Campbell, 290 F Zd 368 ID C. Cii. 1961).  U S. 
Dep't of Army. Pamphlet KO 715-50-82. I 111, pars. 4 (1961) (Procurement 
Legal service1 

as 135 Ct.  CI 6 3 ,  140 F S u m  409 (1956). U. S. Dep't a i  Army, Pamphlet 
No. 27-151, m p i u  note 67,  ai  101. 

* n  See no ta l  4 ,  14, and 15 ~i iprc .  
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ment ta contract awards can be adjudicated, particularly in view 
of the position taken by the Federal courts in regard to  the rights 
of rejected bidders. 

B. BID GUARANTEE AS A MINOR I,VFORMALITY 

For many years the Comptroller General viewed the requirement 
for a bid guarantee as a minor informality which might be waived 
if it >\-ere in the interest of the Government to do so.8' This view, 
based an the rationale that the guarantee requirement was for the 
Government's, rather than the bidder's, benefit, was in line with 
the decision of the Supreme Court in United States I;. 'Yew York & 
Porto Rim S. S. Co.,Bz of the Court of Claims in the Adelhardt 
Construction C o r n p c q P  case, referred to above, and other cases." 
In an early decision the Comptroller General authorized acceptance 
of a bid which was $261,561 lower than the next low bid but 
unaccompanied by a required bid guarantee, on the ground that 
the Government has the right to waive informalities when in the 
public interest, "and, af course, it is in the public interest to save 
the sum of $261,551."8e I t  is interesting to note that one of the 
arguments strongly urged in the case was that failure of the 
Government to enforce the requirement f a r  bid security was not 
in accord with the spirit of fair  competition in that ail bidders 
were not given equal treatment. Another argument that the failure 
to enforce the security requirement would make possible the 
brokering or selling of contracts was disposed of with the condu- 
sion that the legal liability of the bidder to perform or pay damage8 
if his bid were accepted was a sufficient deterrent ta the submission 
of bids by those who might wish to withdraw them after bid 
opening.'* 

In subsequent decisions these views were amplified and clarified 
to  some extent, but the only substantial exception to the general 
principle was that, if it appeared that the bidder's failure to  fur- 
nish the guarantee was due to inability rather than inadvertence, 
his bid was to be rejected. In 1961, the Comptroller General issued 

7 Camp. Gen.  668 (18281; 16 id. 483 (1936) : 16 id.  808 ( 1 8 8 7 )  ; 26 Li. 
48 (1846) .  
a'238 U.S. 88 (1815). 

123 Ct. Ci. 456, 107 F.Supp. 846 (1852). 
See notes 57 snd 58 *"pro; McGown V. Psrlsh, 137 U.S. 285, 284 (1815);  

Stanley Y. Sehwalby, 147 U.S. 508, 614 (1888) ; Bailey V. United States, 108 
U.S. 432 (1888) .  

14 Comp. Gen. 305 (18341 i but see 10 Comp. Gen. 528 (1851). holding 
that failure t o  submit B bid guarantee rewired by statvte could not be w a v e d  
even though the bidder had telegraphed befare brd o p e n m ~  that bond had 
been obtained. 

AGO 6 8 6 8 8  111 
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a dec i sm ' .  in which he reviewed the earlier decisions on hid 
guarantee waivers, in connection with the question as to whether 
they were equally applicable to procurements under the Armed 
Services Procurement Act fi as well as to procurements under the 
general competitive bidding statute.8u Notwithstanding the concern 
expressed by B congressional committee over the frequent waiver 
of bid guarantee requirements-' and notwithstanding the continu- 
ing efforts of the military services to  have the Comptroller General 
rever~e  his position, the Comptroller General affirmed the estab- 
lished rule. He pointed aut,  however, that under the rule, corree- 
tian of a bid bond deficiency should be permitted only after investi- 
gation clearly established that the deficiency did not result from 
the bidder's inability to obtain a bond, but was due solely to his 
oversight or other excusable cause..L In the particular case sub- 
mitted, the low bidder had been unable to obtain a bid bond until 
six days after bid opening, which under the rule as amplified 
required rejection of the bid and award to the next low bidder. 
However, because the administrative agency had not timely re- 
jected the bid and since there was a difference of $148,000 between 
the low and next low bid, the Comptroller General felt that all bids 
should be rejected and the procurement readvertised. Here is the 
first clear cut instance where the Comptroller General, with respect 
to failure to furnish a required bid guarantee, disregarded the 
immediate benefit to the Government in favor of the long range 
benefits of strict compliance with competitive requirements:' 

C. BID GUARANTEE AS A  MATERIAL REQUIREMENT 
A ease arose in 1958 involving a bid invitation farm which was 

more emphatically worded than usual with respect to requirements 
for bid guarantee:- The invitation stated tha t :  

Each bidder must submit with >ts bid a band. . . . Bid bonds which are not 
received prior to time 01 b>d opening 01 contained in 8." envelope post- 
marked pnor ta date and hour a l  bid opening W L I I  not be accepted and the 
bid wiii be rejected BI "on-responsive. 

Relying upon the litera! terms af this language, the contracting 
officer rejected B low bid for which the bid hand had not been sub- 
- ~~ 

8-31 Comp. Gen. 20 (1851). 
a b 1 0  U.S.C. g& 2301-2314 (19581, 8 9  amended. 
0s Rev Sfat. 5 3708 (1875),  BJ amended, 41 U.S.C. 8 5 (1858).  
Y StaR of Procurement Subeomm., House Comm. on Armed Services, 82d 

Cong., l a t  Sess,  Investigation a i  Bid Bonds (Comm. Print 1851). 
See 37 Comp Gen. 283 (1957), U.S. Dep'r of Army, Pamphlet No. 116- 

50-2, Bids & Auarda, para. 46 (1968) (Procurement Legal Service). 
. ? S e e  97 Camo Gen 782 118581 c f  36 Como Gen 599 118571 where an ~~ 

sward W B S  upheld without going info the question of m a b h t y  "1. I"- 
advertence. 

- 3  38 Comp. Gen. 532 (18591, U.S. DeB't of Army, Pamphlet KO. 715-50-2, 
Bands, p ~ r s .  8 (1860) (Proeurement Legs1 Service). 
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mitted until 28 minutes after the acheduled time for bid opening. 
The low bidder protested, relying upon the established rule that the 
late submission of the band was an informality which should have 
been waived. 

In support of the contracting officer's action the administrative 
agency pointed out  that  the net effect of the "waiver rule" urged by 
the protestant as being applicable: 

, , . has been to make i t  possible for fringe operations to decide. after 
opening, when the bids of mom responsible competitors have been made 
known, whether oi not to  attempt ta become elipible for award. I t  was 
stated tha t  responsible bidders of experience have no fear in submitting 
their  estimates BP bids and tha t  surety companies have no reluctance in 
guaranteeing such bids. The fringe bidder, on the other hand. may have 
difficulty in obtaining a hid bond unless the surety has same assurance tha t  
the amount bid is suffioent to permit the successful execution of the con- 
tract .  This B B B Y ~ B ~ C O  may come from knowledee made wbl ie  a t  the time 
of hid opening. Thun. I f  a f r inge  bidder svbmitn a low bid which is out of 
line with those submitted by more experienced and responsible bidders. he 
may be unable to qualify for P hid band. Even if he nevertheless i o  
awarded the contract and fails to perform, i t  II Ihe ly  tha t  he may lack 
the PSSets to satisfy B resuiting judgment for breach of cont imt .  If ,  on 
the other hand, his bid, while low, is in line with other bids. he ~ 1 1 1 ,  very 
probably, be able to obtain B hid bond together r i t h  some evidence tha t  he 
could have obtained the band p m r  to hid ~ p e n i n g : ~  

The Comptroller General an the basis of the foregoing argu- 
ments reversed the prior decisions on waiver of bid guarantee 
requirements. The new rule established by this decision was that  
where a bid bond is required by the terms of an invitation. the 
requirement is to be regarded as a material part  of the invitation 
and non-compliance with the requirement would render a bid non- 
responsive and require its rejection. Three bases were stated in 
support of the new rule: 

1. I t  is a proper function of administrative agencies to impose 
upon bidders any reasonable condition relating to eligibility 
for award; 

2. The effect of the old rule allowing waiver of a bid guarantee 
deficiency compromised the integrity of the competitive bid. 
ding system by making it possible for some bidders to choose 
whether or not they would accept an award; and 

3. The process of weighing evidence to  determine whether under 
the old rule a guarantee deficiency should be waived could 
result in inconsistent treatment of bidders. 

The new rule was intended to recognize a broader scope of ad- 
ministrative discretion in fixing terms and conditions under 80- 

licitation and evaluation of bids and to bring the bid guarantee 

76 Id. a t  535. 
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situation more in line with other decisions dealing with preserva- 
tion of the competitive bidding system. However. as will be seen 
from later decisions, it is questionable whether the new rule has 
accomplished its intended purpoie, far, due to the strictness of the 
new rule, it became necessary to introduce compensating distinc- 
tions to allow Some flexibility. 

With respect to the administrative function of stipulating condi- 
tions for bidder eligibility, i t  i s  open to argument as to whether an 
administrative or e\,en a statutory requirement for bid guarantee, 
which requirement has been consistently held to be far the Govern- 
ment's benefit and therefore subject to waiver, may be made a 
material matter not subject to waiver irrespective of what the 
Government interest in a particular case might be. And so f a r  as 
concerns the compromise of the competitive bidding system 
through allowing, in effect, an option to the bidder to either furnish 
the required guarantee after bid opening or to withdraw without 
doing so, it could be argued that the option is with the Government 
rather than with the bidder. I t  is the bidder who must abide by 
whatever election the Government makes in the matter, since only 
the Government has the option ta waive the bid guarantee or de- 
clare such a bidder ineligible far award. And if an award is made, 
such a "on-conforming bidder is legally bound to perform: other- 
wise, he is liable for such damages as may be incurred as a result 
of his default:' I t  thus a ~ ~ e a r s  that the real basia for the new 
rule must rest on the 
istering the old rule. 

.. 
practical difficulties experienced in admin- 

D. EXCEPTIOA'S TO THE RCLE AGAINST W A I V E R  

An analysis of Comptroller General decisions under the new rule 
discloses that there has been a gradual introduction of exceptions 
to this strict rule against waiver of bid guarantee deficiencies. This 
might be attributable to an inclination to favor, in particular situa- 
tions, the overriding consideration that the Government's best 
interest8 are a material factor in determining the seriousness of 
the failure to comply with a requirement designed to serve those 
interests. Also, it is interesting to note that the administrative 
agencies themselves have by regulation relaxed somewhat the 
strictness of the new rule which was in large measure adopted a t  
their urging in the first instance..e 

I t  has been held, far example, that  the failure to extend a bid 
band in connection with an extension of the period for bid accept- 

"39 Comp. Gem. 798 (1960). U.S. Dep't of Army, Pamphlet No. 716-50-66, 
5 111, para. 3 (1860) (Procurement Legal Service). 
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ance, an extension requested by the Government, i8 not within the 
purview of the new rule requiring rejection of a bid for failure to 
meet bid guarantee requirements.'' 

The first significant departure from the strictness of the new 
rule was a decision rendered in response to a question concerning 
whether the amount of hid security required to be submitted with 
the bid could be increased after opening to conform to a permitted 
increase in bid price, where the intention to have submitted a 
higher bid was supported by clear and convincing evidence. On 
the basis that  the strong showing required to substantiate the hona 
fides of a claim of error would rule out the possibility that a bidder 
could obtain an  undue advantage if adjustment were permitted, 
the Comptroller General ruled that such adjustment in bid security 
is permissible after opening, if it was clear that the bidder was 
able to furnish the bid security in the necessary amount a t  the 
time of bid opening." The decidan did not make clear wherein the 
"option" given the bidder in such a situation differs from the 
''option" given the fringe bidder who generated the new rule:'' 

A further limitation on the application of the new rule was an- 
nounced in B 1960 Comptroller General opinion," wherein i t  was 
ruled that, where a bid deposit was not furnished in the ful l  
amount required by an invitation cavering the 8818 of surplus 
property but was sufficient to cover those items on which a split 
award could have been made, the fact that the invitation was not 
strictly complied with did not require the rejection of the high bid 
on such items. 

And in a subsequent opinion," i t  was held that the reasons for 
adopting the strict new rule had no application in a situation where 
there was no question but that a proper bid bond had been obtained 
but was inadvertently left by the bidder prior to bid opening on a 
Government official's desk to which the bidder did not subsequently 
have access. Perhaps the strongest reason far adopting the new 
rule in the first instance was the administrative difficulty of re801v- 
ing whether in a particular ease the failure to submit timely a re- 
quired bid guarantee was purposeful or inadvertent; yet here the 
Comptroller General went into the very question of inadvertence. 

" 3 9  Comp. Gem. 122 (1958). 
39 Comp Gen. 209 !1969), U.S. Dep't of Army, Pamphlet h'a 716-50-2, 

Bids & Awarda. pam. 84 (19601 (Procurement Leeai Service).  
le See a180 39 Comp. Gen. 619 (19601, U.S. Dep't of Army, Pamphlet No. 

716-60-64. I 111, para. 4 119601 !Procurement Legal Seriwel. wherein the 
bidder was, m effect, given the option a i  either faregoing the hid or proving 
deisy in the mails. 

' 0 3 8  Camp. Gen.  617 (1960).  
z1 40 Camp. Gen. 469 (1861). U.S. Dep't a t  Army. Pamphlet No. 716-60-81, 

& 11, para. 6 (1861) (Procurement Legal Service). 
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Also to be considered in connection with the exceptions to the 
new rule are the regulations promulgated by the Secretary of 
Defense and the Administrator of General Services.'. As noted 
above, these regulations are substantially identical with respect to 
bid guarantee requirements. But, whereas the new rule establish- 
ing the materiality of a bid guarantee requirement in an invitation 
for bids was established largely a t  the insistence of administrative 
agencies, these regulations now vest in the procurement agencies a 
fairly wide discretion to waive bid guarantee requirements under 
specified conditions. Prior to these regulations, administrative 
agencies sought to achiese what is provided by the new rule by 
phrasing their bid invitations in language that purported to make 
rejection of a bid for bid guarantee deficiency mandatory. After 
obtaining the Comptroller General's concurrence with that 
purpose, however, it is now found that their regulations provide 
for bid invitations to state that:  

Failure to furnish a required hid guarantee ~n the proper amaunt by tho 
time net for opening af hid. m a y  be cause f o r  rejection of the hid.'' 
The regulations further provide that failure to furnish B re- 

quired bid guarantee will require rejection of the bid, subject, how- 
ever, to the following four exceptions: 

(a1 Where only a dingle hid i s  m e w e d .  In nveh c a m  the Government 
may or may not require the furnishing of the bid guarantee before 
award 

( b )  Where the amount of the bid guarantee submitted. though less than 
the amaun t  required by the invitation for bids. IS equal t o  or greater 
than the difference between the price stated in the hid end the pnee 
stated in the next higher acceptable bid. 

( c l  Where the bid guarantee is received late and the late receipt may be 
waived under the rules established for canaideration a i  late bids. 

( d l  n-hare an otherwise adequate bid guarantee becomes inadequate 8 s  a 
result of the [proper] correction of a mistake in bld . . if the bidder 
will increase the amount of rho hid guarantee I" proportion to the 
autharised bid correction 

These exceptions apparently derive in part from decisions of the 
Comptroller General.' Also these regulations have been cited 
with approval by the Comptroller General in several eases." 

~~ 

Sea note 7 *uprn. 
ASPR 10-10214) (Jan. 31. 1861), Federal Procurement Regs ! 1.10.101 

w Federal Procurement Regs. & 1-10.102-6 (1861). See ASPR 10-102.5 

8 %  38 Comp. Gen. 208 (1869); 38 id. 619 (19601; 39 id. 786 (19601. 
'840 Comp. Gen 561. 664 (1961).  Sole ,  h a r e w r .  tha t  exception (b), 

supra, was relied upon nal withatanding tha t  the invitation provided tha t  
''Thin requwement fo r  bid gusranfee w111 not be waived." I 1  Camp Gen 74 
(18611. 

(4 )  (1861) 

(Jan 31, 19611 for  an equivalent B ~ L  of exceptions 
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E. CONCLUSION 

Thus from a review of the cases, i t  is apparent that the recent 
decisions of the Comptroller General are predicated on the basis 
that  the procurement agencies should be allowed to determine 
whether a bid guarantee requirement shall be a material aspect 
of a particular procurement. In other wards, the requirements set 
forth in the bid invitation are deemed controlling. But, can i t  
properly be said, concerning the failure to meet a requirement 
which does not go to the essence of a solicitation and which for 
many years has been consistently considered an immaterial devia- 
tion subject to waiver under most circumstances, that a change in 
procurement policy can be effected so as to render such deviation 
material and not subject t o  waiver? Regardless of how a bid 
invitation might be worded, the essential relationship of the bid 
guarantee to the bid is not altered. Nor is the contractual relation- 
ship of the bidder and the Government affected. The bid guarantee 
is separate and distinct from the object of the solicitation; and 
whether or not the guarantee is furnished, no question is raised 
regarding the obligations of the successful bidder under the con- 
tract awarded or to be awarded. It would appear, therefore, that 
the decisions of the Comptroller General do not really involve 
questions of the materiality or non-materiality of bid guarantee 
deficiencies; but, rather, reflect the philosophy evolved in the 
Federal courts that the requirement is one far the Government's 
benefit alone and may, therefore, be waived or not waived a t  €he 
discretion of the Government. Under this view, the requirements 
imposed by administrative agencies and interpreted by the Comp- 
troller General constitute the development of a governmental pro- 
curement policy rather than determinations based upon positive 
law. For if the Supreme Court allows waiver of failures io comply 
with statutory provisions enacted far the benefit of the Govern- 
ment, it would seem that the bid guarantee requirements set forth 
in administrative regulations are no less subject to waiver.b' 
.~ 

8; See note 10 mpra. 
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THE EMERGENCE OF THE CURREKT INTEREST 
IN THE DEFENSE S.MALL BUSINESS AKD LABOR 
SURPLUS AREA SLIBCOKTRACTING PROGRAMS * 

BY IRVING MANESS'. 

I. INTRODUCTION 

The defense small business subcontracting program and the 
labor surplus area subcontracting program a re  separate (but not 
equal) programs. The small business propram is authorized by 
statutory law' as well as executive policy. The labor surplus areas 
program, on the other hand, came into being as a result of Defense 
Manpower Policy No. 4.' For these reasons the two programs will 
be treated mparately in this article. 

The two programs are somewhat incompatible Since the in- 
terests of small business firms outside labor surplus areas may be 
in conflict with those of large and small firms within such areas. 
As will be seen later, however, the two programs have reached an 
accommodation which is perhaps more a marriage of necessity 
than of convenience. 

11. T f l E  DEFESSE S\IALL BCSISESS 
SL'RCOSTIIACTISG PROGE.\N 

A. W H A T  IS S M A L L  BUSINESS A N D  
W H Y  A S M A L L  BUSIIYESS POLICY? 
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of the total purchases and contracts or subcontracts for property 
and services for the Government (including contracts or sub- 
contracts far maintenance, repair, and construction) are placed 
with small business concerns.' 

The Small Business Act defines a small business concern a8 one 
which is independently owned and operated and which i 8  not 
dominant in its field of operation.' In  addition to these criteria, 
the Administrator of the Small Business Administration' is au- 
thorized, in making B detailed definition, to consider the number 
of employees and dollar volume of business and to determine 
within an industry the business enterprises which are to be desig- 
nated as small business concern8 for the purpo8e of effectuating 
the provisions of the Act.' Pursuant to this authority, the SBA has 
issued rules and regulations defining small business size standards 
and special definitions have been issued far certain industries. 
Generally, however, any concern is small if i t  does not employ 
more than 600 persons and meets the statutory requirements.. 

The simplest answei to the concern fo r  m a l l  busmess is found 
in section 2 ( a )  of the Small Business Act itself, which deciares 
that the American economic system of private enterprise is predi- 
cated upon full and free competition, the preservation and expan- 
sion of which i s  deemed basic to the economic well-being and se- 
curity af the nation: This policy did not originate in 1968 with 
the Small Business Act, but is in the tradition of this country's 
antitrust and trade practices legislation which is based on the 
premise that competition produces the best distribution of the 
nation's economic resources, the greatest progress, and a t  the same 
time an environment conducive to the preservation of democratic, 
political and social institutions. 

The United States began its political career as the democracs of 
small farmers and traders. I ts  economic development, contrary to 
that of Europe, began directly with competitive capitalism. It is no 
coincidence that wherever totalitarianism ha8 gained control, free 
enterprise has been replaced by cartels, atate corporations, or other 
forms of monopoly. 

To illustrate the significance of the mall  business community 
to the American economy, approximately 90 percent of the busi- 

8 75 Stat. 666 (1961), 15 P.S.C. 9 631(a) (Supp 111. 1962)  
' 7 2  Stat. 384 (1958), 15 U.S.C. 9 632 (1958) 
r The Small Buninens Admmistrstion will be cited hereinafter 8 s  the SBA. 
' 7 2  Stst .  388 ( 1 S 5 S ) ,  15 U S C .  $ 6 3 7 ( h )  ( 6 )  (IE68).  
- S e e  13 C F R. $5  121.3-121.3-11 (Supp. 1961) far the regulations issued 

by the SEA.  The Department of Definae adopted there definitions in formu. 
latine their re~uiationa. See Armed Services Procurement Reg pam. 1-701.1 
(Feb. 16,  1962) (hereinafter eired 811 ASPR). 
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ness enterprises in this country are classified as small business. 
This represents about 4111 million firms providing employment to 
around 40 million people. Of the 324,000 manufacturing concerns 
in the country today,D employing from 16 to 11 million persons,'" an 
estimated 310,000, employing from 5 to 51/2 million, are small con- 
cerns. Among them can he found many competent small firms 
possessing imagination, ingenuity, and inventiveness. United 
States Patent Office records reveal that  individuals accounted for 
about 40 percent of all patents issued between 1939 and 1956 and, 
of the patents issued to American corporations during that period, 
about 33.4 percent of the total was issued to small and medium 
concerns and only about 20.8 percent to the 176 largest corpora- 
tions." 

In the light of predictions far the vast economic growth of the 
nation and with the tremendous expansion of the defense estab- 
lishment, there is an increasing need for making full use of all the 
nation's human, technological, and productive resources. 

The economics of the national defense requires a strong, healthy, 
broad-based and dispersed industry in which the millions of small 
business enterprises scattered throughout the width and breadth 
of the land must be utilized. A small company can frequently fur- 
nish a needed product or service more rapidly and efficiently, of 
better quality, and a t  a lower cost than many large concerns which 
do not ordinarily manufacture these products or provide these 
services. Size alone does not always bring success, and what the 
small concern may lack in financial resources, knowledge af market 
conditions, and research facilities, i t  may more than compensate 
for in greater flexibility, closer control and more intensive effort. 

B. GENESIS OF THE CURREYT INTEREST 

1. Legal Besis of the Pyogram 
The present defense Small business subcontracting program wa5 

established in implementation of the Small Business Act Amend- 
ments of 1961.L' Regulations implementing the program were 
adapted by the Department of Defense." 
~~ 

U.S. Dep't of Commerce, Survey of Current Business (June, 1961). 
I n  U.S. Deft of  Labor, Employment and Eernings 11, Table B l  (Msrch, 

,982) ...., 
Staff of Subeomm. on Patents, Trademarks, and Copyrights, Senate 

Comm. on fh? ,Judiri;#ry 84rh Canp,, 2d Srsi . .  Dkstribution of Palenis t o  Car- 
porations (1939.1956) 3, 8 (Comm. Print 1957) (Study No. 3 ) .  

" 7 5  Stat. 656-669 11961j. 16 U.S.C. S S  631-647 (Supp. 111, 19621 (herem. 
after cited 8 s  1961 Amendments). 

"ASPR 1-707. 2-407.S(a)(lj, 8-808.Z(h) (s i1 dated Feb. 16, 1 9 5 1 )  and 
5 3, Pert  8 (dated ~ar ious ly  Aov. 16, 1961, and Feb. 15, 1962) 
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Prior to enactment of the 1961 Amendments there w-as almost 
no legislation on the subject of subcontracting. There was a sub- 
contracting program but it was based upon the provisions of the 
Armed Services Procurement Regulation. Up to January 1960 the 
defense small business subcontracting program was on B voluntary 
basis. In the absence of any statutory requirement, however. the 
ASPR provisions were ineffective and the program had "little more 
vitality than an after-the-fact Statistical reporting system."-' On 
January 1, 1960. by virtue of revised regulations of the Depart- 
ment of Defense, the program became mandatory on a11 prime con- 
tractors and also on all subcontractors who obtained contracts of 
one million dollars or more with substantial subcontracting possl- 
bilities. The new regulations provided some improvement but were 
still found to be inadequate, and in March 1961 Mr. John E. Horne, 
Administrator of the SBA, testified before a Senate committee that 
legidation was needed to provide a basis far a fair and effective 
subcontracting program.' 

2. The S e e d  i o?  a?, Effeet tre  Subcontracting Program 
Despite the small business set-aside program a and all other 

programs designed to insure that a fair proportion of Government 
purchasing be placed with m a l l  business, climaxed by the request 
made by President Kennedy in January 1961 that the Secretary of 
Defense increase the share of procurements for small business by 
10 percent, the small busineas share af military dollar purchases 
declined each year since 1954 from 25.3 percent to an all time low 
of 15.9 percent in fiscal year 1961. The percentage far the first 
eight months af fiscal year 1962 rose to 16.3, however, indicating 
that these programs may be paying off. The percentages of the 
total annual military dollar awards of prime contracts that  were 
received by  mall business concerns are shown on Table I below To 
be noted particularly i B  the diminishing trend of d mall businesses' 
share. 
~~ ~ 

1. S. Rep. KO. 716, 86th Cong., 1 s t  Sern. 5 (1858) 
1: Xeartnga on S 898 Bejorr a Subcommriter o t  the Senate Committee on 

Bonhmg and Currene~ .  86th Cong., 1st Sers. 68 (1961) (hereinafter cited as  
1961 Hearings). 

1YThe aebaiide program 1% authariied by 5 Z ( 1 5 )  of the Small  Buslnesa 
Act, 72 Stat.  385 (1858), 15 U.S.C. I 6 4 4  (195S),  and is implemented m ASPR 
1.706 (Kav. 15, 1861). Under this program purehasen are B e t  aside m whale 
or m part exclusively fo r  amali business and bidding or negotiation is limited 
t o  Small business concoma. As B requirement far such a ret-anide, there must 
be a reasonable expactatmn that bids or pmpoaals uill be obtained from P 
sufficient nvmber of reaponribie amall business e m e e r n ~  so that awards will 
be made a t  reasonable pnces.  
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Tohie I 

114’.*.19iili 

Small Business Percentage 
of Total Dollar Awards 

t o  Business Firms in U.S. 
Fined Year 

~ ~ ~~~~~ ~~ ~~ ~~~ ~~~~~~~~ ___ 

1954 ~ 26.3 
1965 21.5 
1866 18 6 
1957 18.8 
1956 17.1 
1958 16.6 
1860 16.1 
1861 15.9 

SOURCE: Statistical Reports of the Department of Defense. 

Research and development contract dollar awards to small firms 
also dropped from 3.4 percent in fiscal year 1960 to 2.8 percent in 
fiscal year 1961, Although research and development award6 con- 
situted 21.2 percent of the total military dollar purchases in the 
first six months of fiscal year 1962, small concerns received only 1.9 
percent. This is the lowest research and development share for 
small firms since records have been kept. In fact, there has been a 
progressive decline in small firms’ share of research and develop- 
ment contracts from the high of 5.7 percent in fiscal year 1956.” 

Annual awards for military construction in the three-year 
period from 1958 through 1960 also show an alarming decline in 
the percent awarded to small business. This trend was reversed in 
fiscal year 1961. In the first six months of fiscal year 1962, how- 
ever, the percentage awarded to m a l l  business fell ta an alarm- 
ingly low figure. The figures are shown in Table I1 belaw. 

~ ~~~~ ~~~ ~ _ _ _ ~ ~ ~  

Table li 
Annice1 A w m d s  /or Mtlitoru Coastrzirtiaa Only 

1Bllllans of Dollars1 

Awards to Percent to 
Fiscal Year Total Awsidr Small Business Small Business 

1958 $1.6 $1.1 
1959 1.4 8 
1860 1.2 6 50% 
1961 1.4 .75 64.1‘2 

1962 IJul-Dec) ,7882 ,2824 
~~~~~ 

SOURCE; Statistied Reports of the Department of Defense. 

1, Weekly Staff Report t o  the Senate Small Buriners Committee. April 21. 
1862. 
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Two important developments in military procurement-the 
weapons-system concept of procurement and the trend toward in- 
creased m e  of procurement by negotiation-may be responsible 
for the declining trend in the Small business share of military 
purchases. These two developments are directly related since the 
procurement of major weapons is almost always by negotiation. 

Beginning with the Air Force procurement of the B-58 bomber 
in 1954, the weapons-system concept has become of increasing 
importance and concern ta the Government. Under the weapons 
system the total responsibility for scheduling, developing, and 
coordinating all elements necessary to make a new weapon apera- 
tional-the weapon and its related launch, the test and mainte- 
nance of equipment, subsidiary services, site activation, and opera- 
tional and maintenance training-is concentrated in one prime 
contractor or, in some eases, in several so-called associate prime 
contractors. Prior to this time, the major components, such as air- 
frame, navigation syatem, and communications equipment, were 
bought from separate sources and were supplied as Gouernment- 
furnished equipment to be incorporated in the final product by the 
airframe producer. Concern has been expressed that this concept 
of procurement has resulted in the concentration of procurement 
of our major weapons in the hands of fewer and fewer large prime 
contractors, offering less and less opportunities far small business 
firms to participate in this important type of procurement. 

Statistics compiled by the Department of Defense far fiscal year 
1961 show that the net value of military prime contract awards of 
$10,000 or more to the 100 companies (including their 118 sub- 
sidiary corporations) which receive the largest dollar value of 
awards amounted to 76.2 percent of the United States total. This 
compares w t h  73.4 percent in fiscal year 1960. A comparison of 
percentages received in the past four years by groups of com- 
panies, listed in order of net value of awards, 1s shown in Table 
Ill below. The increase ~n the procurement of high dollar value 
items is considered to be the main factor in the high percentage 
of awards received by the top 100 companies. 

Toblr I l l  
~ ~ ~~ ~~~ ~ -~~ 

Percent of U.S Total Dollar Awards 
~ ~~~~~~ ~ _ _ _ _  

FY 1958 FY 1958 FY 1860 FY 1861 
C0mW"le. 

~ ~ ~~ ~~~~~ ~ ~~~ ~ 

1st  9 8 C ,  i . 2 r .  6.0-1 8 5'5 
2nd 6.4 6.2 5.1 6.2 
3rd 3 6  4.5 4.8 5 2  
4th 3.5 4 1  4.6 4 1  
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Tabla Ili-Continued 

I Percent of U.S. Total Dollar Awards , 
1 FY 1963 FY 1868 FY 1860 FY 1961 

companies 

4.3 1 3 . 8  
- - - - 6th I 3.0 4.0 

1-5 1 26.3% 26.0r/r ;;:!ct 26.3'1 
6 1 0  12.4 12.0 11.8 

11-26 19.1 ~ 11.6 1 17.4 18 2 

1-26 
26-50 9.1 10.7 11.3 , 1 1 . 0  
51-16 4.8 5.5 6.4 6.5 
1 6 1 0 0  2.5 3.0 3 2  2.9 

~ ~~~~ 

SOURCE: Statiatieal Reports of the Department of Defense 

Thus, in 1960 Congressman Coffin of Maine stated that  "The 
failure of the contracting agencies to carry aut the Congressional 
small business mandates is aggravated by increasing resort to the 
weapons system method of procurement. . . . Private contractors 
who have received large Government contracts are free to ignore 
Federal Small business policies in the letting of subcontracts u n l e ~ ~  
they are required to conform to these policies either by the terms 
of their prime contracts with the Government or by statutes en- 
acted by the Congress."lB 

In the missile field and in other majar areas the prime contract 
potential of small business firms is recognized as low: however, 
such firms can make valuable contributions as subcontractors to 
weapons System and other prime contractors. This contribution 
can be achieved only by overcoming the pre-disposition of prime 
contractors (and their major subcontractors) to produce many 
components and parts that frequently could be made by small 
business firms faster, better and at  l e s ~  cost to the Department of 
Defense." 

SBA Administrator Home has stated that  the inequities that  
have developed under the weapons-system concept must be elimi- 
nated and that many smaller items and components should be 
broken out of these large prime contracts. "I am well aware," he 

106 Conk!. Ree. 17719 (1960). 
10 S. Rep. No. 710, aupm note 14, st 1-1. 
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said, "of the tendency to consider that the development and produc- 
tion of weapons systems items are beyond the capacity of small 
business. I am not convinced of this."*o 

Increased reliance of the Department of Defense on negotiated 
contracts has made subcontracts of even greater importance to 
small business." Since 1964 w,hen the weapons-system concept 
began to play a more significant role in military procurement, 
there has been a steady increase in the dollar volume of negotiated 
procurements while a t  the Bame time the small business share of 
military procurement has steadily declined. The amounts of pro- 
curement by formal advertising and by negotiation and the share 
going to small business during the period 1964-1961 are shown in 
Table IV below. 

so SEA Press Re lea~e  No. 866, July 19, 1 9 6 1  A recent publication of the 
Department of Defense iupports the SEA Admmntrstar's w e n  that m a l l  
buameas capability exists in even the moat exactmg techmeal areas, ineluding 
production of components and performance of research and development m 
connection with weapons iystems. U.S. Dep't of Defense, Small Busmess Re. 
port 6 (April ,  1 9 6 2 ) .  

1 2 6  *GO I VbB 

1 5  S .  Rep. So. 802. 85th Cong , lit Seas 3 ( 1 9 6 1 )  
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Several other reasons have been given for the emergence of the 
current interest in subcontracting:’ Prime contractors in the 
larger negotiated procurements. from which small business firms 
are virtually excluded, enjoy B number of advantages which are 
denied to the subcontractor. The major prime contractors usually 
receive cast-plus-a-fixed-fee or price redetermmable type contracts 
whereas the subcontractor frequently operates under a fixed price 
contract with less opportune provisions for price adjustment. The 
prime contractor is often in a better position to obtain advance and 
progress payments than is his subcontractor. Subcontractors have 
complained that prime contractors have solicited proposal8 from 
subcontractors and have used the technical information submitted 
in propoaa1s to produce the Supplies in their own plants. Pyramid- 
ing of fees by weapons system prime contractors has been criti- 
cized as resulting in excessive costs to the Government.** Praduc- 
tion by the weapana system contractor of items which he formerly 
subcontracted results in duplication of facilities. The weapons 
system p r m e  contractor may find it more profitable to use his re- 
sponsibility for the end product as an excuse to justify the produc- 
tion in his own plant of items which he formerly subcontracted. 
Because of the financial benefits involved in receiving a weapon 
system contract, many of the large contractors may subcontract 
with each other, further limiting the number of subcontractors. 

Largely for these reasons, the Senate Select Committee on Small 
Business recommended modification af weapons System pracure- 
ment ta allow for direct procurement of subsystems; safeguarding 
of potential subcontractors by firmer laws and regulations: and 
competitive procurement of components and other parts of the 
system contract.=’ 

C. LEGISLATIVE HISTORY 

Several bills were introduced In the 85th Congress on the subject 
of subcontracting. S. 2032, introduced by Senator Sparkman, pro- 
vided that a fair proportion of subcontracts as well as contracts 
should be placed with small business and that subcontracts should 
be included in the joint determination set-aside program author- 
ized by section 15 of the Small Business Act.‘” H.R. 12132 and 
12212 provided that no contracts awarded pursuant to the set-aside 
program could be subcontracted except in accordance with rules 
prescribed by the SBA. These bills failed to pass. 
_ _ _ _ ~  

*? S. Rep. No. 716,  BUPVS note 14, et 19. 
7, S. Rep. No. 1941, 86th Cong., 2d Seas. 18 (1960). 
** S. Rep. No. 716, supra note 14, sf 23. 
“E See note 16 ~rpra.  
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Another bill, H.R. 11201. introduced in the 86th Congress, 
passed the House on June 6, 1960, and a s  amended by the Senate, 
was approved by that  body on July 1, 1960." Section 8 of the bill 
proposed to add a new subsection to the Small Business Act to 
require the SBA Administrator, after consultation with General 
Services Administration and the Department af Defense, to pra- 
mulgate a Bmall business subcontracting program containing pro. 
visions to insure that small business concerns participate equitably 
8s subcontractors under Government contracts; that contractors 
furnish the SBA information and records concerning subcontract- 
ing:  and that  every contract in excess of $1,000,000 require the 
contractor to conform with the program and to insert a similar 
requirement in all subcontracts in excess of $600,000. The bill also 
provided that the program should contain such other requirements 
as the SBA Administrator may deem necessary. 

The Department of Defense and the General Services Admin- 
istration objected to Section 8 of the bill on the ground that it 
would assign the sole responsibility for  promulgating the program 
to the SBA and would require a direct relationship between the 
SBA and Government contractors in violation of the principle that 
the responsibility of the contracting agency for procurement policy 
and for supervision of Government contractors is essential to the 
efficient management of Government procurement. 

At the conference held by representatives of both bodies of 
Congress, the conferees failed to agree and no further action was 
taken on the bill. 

In the 81th Congress, Senator Proxmire introduced S. 836, 
which contained a provision similar to Section 8 af H.R. 11207 
with certain changes designed to meet the objections of the De- 
partment of Defense referred to above. The provisions of s. 836 
were inserted by amendment in a bill which had been introduced 
in the Hause (H.R. 8162) and H.R. 8162. 8 s  amended by the 
Senate, was agreed to in conference and enacted as the Small 
Business Act Amendments of 1961.*' These Amendments repre- 
sent a cOmpromise of the conflicting views as to the authority 
which the SBA should have over the subcontracting program.?l 

D. THE N E W  SMALL BUSINESS 
SUBCONTRACTING PROGRAM 

The new program, as authorized by the 1961 Amendments, re- 
quired the three agencies, within 90 days after September 26,1961, 

*' 106 Con& Rec. 1192627  (1960) ; 106 Cong. Rae. 15430.33 (1860). 
2-76 Stat. 666669 (1961). 15 U.S.C. &E 631-647 (SUPP. 111, 1962) 

107 Cong. Rec. 17321-22 (dad? ed. Sept. 7, 1861). 

*(io Basas 129 



MILITARY LAW REVIEW 

the date of enactment, to develop cooperatively a program to con- 
tain such provisions as may be appropriate (1) to enable small 
business concerns to be considered fairly as subcontractors and 
suppliers to contractors performing work or rendering services 
a s  prime contractors or subcontractors under Government pm- 
curement contracts: ( 2 )  to insure that such prime contractors and 
subcontractors will consult through the appropriate procuring 
agency with the SBA when requested by the administration; and 
( 3 )  to enable the SBA to obtain from the procuring agency such 
information and records concerning subcontracting as the SBA 
may deem necessary. 

Thus, the program was to be promulgated not by the SBA, but 
by the three agencies cooperatively and the SBA was not permitted 
direct communication with contractors. 

The Department of Defense and General Service Adminisration 
were to issue implementing regulations with the prior concurrence 
of the SBA, any diaputes to be resolved by the President. 

The SBA cannot prescribe the extent ta which any contractor or 
subcontractor shall subcontract. cannot specify the business con- 
cerns to which subcontracts shall be granted, and does not have 
any authority over the administration of individual prime con- 
tracts or subcontracts. 

On December I ,  1961, the three agencies agreed upon the pro- 
gram. On February 15, 1962, the Department of DefenseJs and an 
February 26, 1962, the General Services Administration,'" issued 
similar implementing regulations. 

The regulations require Government prime contractors to as- 
w m e  an affirmative obligation with respect to subcontracting with 
small business concerns. In contracts from $5,000 to $600.000 the 
contractor 1s required to accomplish the maximum amount of 
small business subcontracting consistent with the efficient per- 
formance of the contract. In contracts over $600,000, the con- 
tractor must undertake a number of specific responsibilities de- 
signed to assure that small business concerns are considered fairly 
in the subeontracting role and to impose similar responsibilities 
an major subcontractors. These responsibilities are set forth in a 
"Small Business Subcontracting Program" clause'> required to be 
included in all contracts which may exceed $500,000," u,hich con- _ _  

See note 13 8upra. 
80 Federal Procurement Regs. 5I 1-1.710. 1-2.407-6, and 1-3 102(nl; subpt. 

1-3.9, 27 Fed Reg. 623-626 (19621. 
31 ASPR 1-707.3 (Feb. 15, 1 9 6 2 ) .  
" I l t h o u g h  the 1961 Amendments avthorire the program I" contracts over 

$1,000,000 and subcontracts mer  $60O,oOO, the three agencres agreed tha t  
prime contrseti  over $500,000 should also be lnelvded ~n the p ~ o p r s m .  
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tain a "Utilization of Small Business Concerns" clauselPs and 
which, in the opinion of the purchasing agency, offer substantial 
subcontracting possibilities. 

Under the Small Business Subcontracting Program clause the 
contractor agrees (1) to establish and conduct a small business 
subcontracting program which will enable small business concerns 
to be considered fairly as subcontractors and suppliers; (2) to 
designate a liaison officer to supervise and administer the con- 
tractor's subcontracting program; ( 3 )  to consider the potentialities 
of small business concerns in a11 "make-or-buy" decisions;a< (41 to 
assure that  small business concerns will have an equitable oppar- 
tunity to compete for subcontracts, and, where the contractors' 
lists of potential small business subcontractors are excessively 
long, to make B reasonable effort to give all such small business 
concerns an opportunity to compete over a period of time; ( 5 )  to 
maintain certain subcontracting records:" (6) to  notify the can- 
tracting officer in the event that no small business concerns are to 
be solicited on any subcontracts over $10,000 if the contracting 
officer's consent to subcontracts is required under the contract, and 
to submit the reasgns for such non-solicitation (This requirement 
is for  the purpose of allowing the SBA the opportunity to suggest 
potential small business sources far  consideration by the prime 
contractor) ; ( I )  that  in the event of breach of these contractual 
obligations the contract may be terminated, in whole or in part, for  
default; and (8) to include in any subcontract in excess of 
$500,000 provisions substantially similar to those of this clause. 

A Small Business Subcontracting Program clause had also been 
required under the former program. The old clause was required 
only in contracts over $1,000,000. The new clause differs also in 
that it contains the following proviaions which were not present in 
the earlier clause: 
-. ~ 

Thia eiswe IS to be included in all contract8 over $5,000 except those 
which m e  to he performed outside the United States,  Itn pos~es3mn~.  and 
Puerto R i m  and those for  ~arsana l  S ~ I Y ~ C ~ S  

A "make-or-buy" p r o p a m  is tha t  part  of a e ~ n t r a ~ t o r ' ~  writ ten pian fa r  
the development or production of an end item which outlinei the major par t s  
to he manvfaetured in hln own facilities and thane r h i e h  will be obtained 
eiseahere by aubeontmct. A "make" item 18 any item produced or work 
performed by the contractor or his amhare, avbiidiary or diviaian The 
"make-or-buy" deeman, therefore,  is tho decision a i  to whether to make the  
item or obtain it elsewhere by subcontract. See ASPR 3-902 (dated vanoudy  
Aug. 21, 1961, Bou 15, 1961, and Feb. 16, 1962). 

8s Reports on DD Form 1140 are ta be submitted semiannually to the De- 
partment of Defense by all contractors who maintain defense subcontracting 
small busmess programs. The report calla for the amount of military sub- 
contract pwmenta ,  broken-down as to amall and large concerns, and the  
percentage of the eontrsetor's total rece lp t~  from mhrary  contracts paid to 
small business. 
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a. The agreement that small business concerns be given an 
equitable opportunity to compete for subcontracts. 

b. The requirement that  in the case of excessively long lists of 
potential subcontractors an effort will be made to give all small 
concerns an opportunity to compete over a period of time. 

c. The maintenance of records and the notification provisions 
described in points (51 and (61 above. 

d. The right to terminate the contract in the event of breach of 
the contractual obligations under the program. 

At the same time as the regulations were being revised to imple- 
ment the new Small Business Subcontracting Program clause de- 
scribed above, they were also amended with regard to the con- 
tractor's "make-or-buy" program. The new regulations, with 
respect to this program, require submission of the contractor's 
"make-or-buy" program, in certain eases of negotiated procure- 
ments only,'8 to the SBA for review and recommendations. The 
review by the SBA ia to be accomplished concurrently with the 
contracting officer's review of the program.9. 

This, then, is the essence af the new small business subcontract- 
ing program. I t  has not been in operation long enough to permit 
evaluation. If ,  after all the sound and fury in its enactment into 
law, and after the fanfare attending its birth, the program appears 
only slightly less puny than its predecessor, it must be remembered 
that the proponents of the 1961 Amendments in the Congress con- 
sidered them to be a compromise to meet the objections of the 
purchasing agencies. 

The burden is upon those agencies and upon the SBA, who con- 
curred in and cooperatively developed the new program, to produce 
results. If the program does not secure what the Congress con- 
siders to be a fair  share of subcontracts for small business, i t  seems 
certain that efforts will be renewed in the Congress to revive the 
more drastic methods previously considered, such as direct contact 
between the SBA and contractors and a joint determination set- 
aside program for subcontracts 

111. THE DEFENSE LABOR SURPLUS AREA 
SUBCONTRACTING PROGRAM 

A. THE BACKGROUND 
The labor surplus area program, and the regulations in imple- 

mentation thereof, are designed to carry out the executive policy 
-~~ 

' See ASPR 3 - 8 0 2 . l ( b l  121 (No". 16. 19611 for sn exact description a i  
t he  cages in uhich thin submiasion is required. 

9'See ASPR 3-902.1(f)  (Feb. 15, 1962).  
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of the Government of encouraging the placing of contracts in labor 
surplus areas. Moreover, the program is designed to encourage 
prime contractors to award subcontracts to firms which will per- 
form a substantial portion of their production on these subcon- 
tracts in such labor surplus areas, consistent with efficient per- 
formance and with other policies of the Government, a t  prices no 
higher than are obtainable elsewhere. This policy has been laid 
down by the Office of Emergency Planning and its predecessor 
agencies (Office of Civil and Defense Mobilization, Office of De- 
fense Mobilization, and National Production Authority), and is 
implemented in the Armed Services Procurement Regulation.a8 

The interest in assisting area8 of labor surplus seems to have 
originated in 1950 during the Korean Emergency.d' Requests for 
help in obtaining defense contracts to alleviate serious unemploy- 
ment and to utilize existing facilities and skills were received by 
the National Production Authority and other Government agencies 
and by members of the Congress. These requests came from in- 
dividual companies. unions, chambers of commerce and other or- 
ganizations. In the Bummer of 1951 the Government stressed the 
need far defense production and the distressed areas could not 
understand why their manpower, facilities and skills were not 
being utilized. 

The history of the labor surplus problem is one of struggle to put 
the policy into effect in the absence of a firm legislative foundation. 
Not only was there no specific statute authorizing preferences for 
distressed areas. but the Armed Services Procurement Act of 1947 
provided that awards were to be made to the bidder whose bid 
would be most advantageous to the Government.ia Moreover, pro- 
visions of the Defense Appropriation Act of 1962.'L and earlier 
versions of the defense appropriation acts.'? which prohibit the 
payment of price differentials on contracts made fo r  the purpose 
of relieving economic dislocations, actually cast doubt an the 
legality of the program. The Department of Defense took the 

Defenae Manpower Policy No. 4, mpro note 2 (hereinafter cited 8~ DMP 
4) .  See also ASPR 1-305.1 (April 15, 1962) .  

QB Office of Lnhor, Nat'i Produetion Authority, Defense Manpower Policy 
No. 4 and the Surplus Manpower Committee. A History (1868). 
'010 U.S.C. I 2 3 0 5 ( c )  (1858).  

Seetian 623 of Titie VI, Department of Defense Appropriation Act, 1962, 
75 Stat. 365 (1961) .  

**This restriction was first included in the Department of Defense Appro- 
priation Act, 1954, 67 Stat. 357 (19631, and has been renewed in each aubse- 
w e n t  defense sppropriation act. The more recent sets slio restrict the use 
of anprorrriated funds t o  ecntraets awarded "rn a farmsllr advertised c m- 
pefitive bid basis LO the lowest reaponaibie bidder." insofar as practicable. 
See 8 623, Titie VI, Department of Defense Appropriation Act, 1962,  76 
Stat. 365 (1861). 
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position that there was no statutory authority permitting awards 
of contracts based on the need to utilize manpower skills and 
facilities without regard ta price considerations." The ward "ad- 
vantageous" in the Armed Services Procurement Act of 1947 was 
interpreted as meaning the lowest price.ii The National Praduc- 
tion Authority, on the other hand, argued that the statutory re- 
quirements far awarding contracts in procurement by formal ad- 
vertising need not be complied with in a period of national emer- 
g e n W  (President Truman had declared a national emergency on 
December 16 ,  1950)*a and that multiple awards to different 
producers rather than to the low bidder, despite the fact that this 
might result in a somewhat higher unit cost, could also be justified 
under such emergency legislation as the Defense Production Act of 
1950, as amended,'. and the First War Powers Act of 1941, a s  
amended." On January 17, 1961, President Truman established a 
National Jlanpower Mobilization Policy which provided, in part, 
that "Production will be scheduled, materials allocated, and pro- 
curement distributed with careful consideration of available man- 
power. Whenever feasible from the economic and security stand- 
paint, production facilities, contracts, and significant subcontracts 
will be located a t  the sources of labor supply in preference to 
moving the labar  upp ply."^^ 

Because of the legal abjections raised by the Department of 
Defense, the National Production Authority referred the question 
to the Comptroller General, who, on January 14, 1962, rendered an 
opinion stating that there was no objection to making payments on 
contracts placed in labor surplus areas even though lower prices 
could be obtained else where,^" 
~~ 

Office af Labor, I lat' l  Produetion Authority, op. cit. nupro note 30. 
44 ibid. 
( 5  I b i d .  
* *  Proe. No. 2814 (Dee. 16, 1960). 15 Fed. Reg. 8029 (1960) .  64 Stat. A454 

(1960).  So U.S.C. App. (notes preceding 3 1 )  (1963). 
* r D ~ f e n a e  Produetian Act of 1960, eh. 932. 64 Stat. 798, as amended, 50 

U.8.C App. 53 2061-2166 11968). 
"First  War Povers Act, ch. 593, 5 5  Stat. 833 (1941) .  as amended. 
6s Office of Defense Mabiiizhtion, Manpower for Defense-Pahien and 

ststementn 5 11963) 
1031 Comp. Gen 279 (1952) .  This decis ion was based on B p m w ~ i o n  in 

Section lie! ( 1 )  of the Armed Services Procurement Act a i  1947 authorizing 
the neeoriafion of eon t r ac f~  aithaut advertising when determined t o  be 
necessary in the public i n t e i e ~ t  during B period of national emergency The 
Comptroller General had pm,mii ly  held that in advertised pmeurementa 
swards to other than the /ow bidder eouid not properly he made solely on  
the bans of m a l l  bunmess status or labor ~urplun area loeation. 28 Comp. 
Gen. 662 (1949!. Foliowinp the decision in 31 Camp Gen. 279. supra, the 
p r a c t ~ c e  a i  makmg premlvm price awards to labor I -'plus area firms be- 
e m s  the subject of controversy I" Congress i h i c h  resulted m the enactment 
131 A 0 0  BI5dB 
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With this legal support, the Director of the Office of Defense 
Mobilization on February I, 1952, issued DMP 4. which stated that 
“The aim of the mobilization program is to develop and maintain 
the necessary military and economic strength to carry out the 
policy of the United States to oppose acts of aggression and pro- 
mote peace. , , , The purpose of this DMP 4 is to provide for 
procurement by negotiated contracts with responsible concerns 
which a re  in an area of . . . labor surplus . . , in cases where the 
public interest dictates the need for doing  SO.''^' Although the 
original DMP 4 did not specifically so provide, its language was 
broad enough to support an argument for the negotiation of con- 
tracts ta utilize available manpower, facilities, and skills even 
though lower prices could be obtained elsewhere.>% 

B. CURRENT IXTEREST 
The problems of surpIu8 labor continued after termination of 

the Korean emergency and continue to this day. With the ending 
of hostilities the justification for a labor surplus area program in 
the course of time shifted from national security to economic 
considerations. The issue was discussed in the Presidential cam- 
paign of 1960 in an informal address near Detroit, on October 26, 
1960, by John F .  Kennedy, the Democratic candidate. He made 
reference ta DMP 4 and said that, if elected, he would take steps 
to make it work, On February 2, 1961, shortly after his inaugura- 
tion 88 President, he directed Government purchasing agencies to 
recommend improved means to channel contracts to areas of ~ u r -  
plus lahor and asked that a particularly high priority be given to 
projects located in such areas. In response to this directive, the 
SBL ’mmediateiy amended its size standards regulation, by provid- 
ing a 25 percent increase in the size standards for small business 
concerns agreeing to perform a contract in substantial part  in 
areas of labor s ~ r p l u s . ~ ‘  The intended effect of this action was to 
- ~~ ~ ~~ ~~ ~~ 

in Seetien 644 of the Department of Defense Appropriation Act, 1964, 67 
Stat.  357 (1933). of the prohibition against  payment af pnee  differentiala 
to relieve economic distress. This seetion IS identical to tha t  appearing 81 
Seetion 623 of  the 1962 DOD Appropriafron Act. See nates 41 and 42 mpra 
and aeeompanying text. 
“DMP 4, I T  Fed. Reg. 1191 (1952).  See note 2 supra far citst lan of 

mhsequent ~evis ions  and amendments. 
M The statutory restriction regarding price differentials (notes 41 and 42 

.up%) i8 no* ineorporsted i n  DMP 4. See 32A C.F.R. DMP 4 (Revised) 
(Supp. 1961).  para.  4 t h )  (1). DMP 4 also established B Svrplua Manpmwer 
Commm~an and provided for certification to the Commianion by the Secretary 
of  Labor of the m s t e n c e  of labar JYTPIYB area8 under standards to bo 
established by the Secretary.  

j 26 Fed. Reg. 1441 11561). as reviled h r  26 Fed. Reg. 2778 11961). See 
ASPR 1-7011ta) ( 3 )  (April 15, 1962).  and Fed. Procurement Regs. D 1- 
1.7Ol-l(e) ( 3 )  1Sept. 1961). for  rlmliar amendments to these regulations. 
A 0 0  8 3 6 3 8  135 
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increase the number af concerns to whom the SBA could give 
assistance under Government procurement programs and thereby 
increase the use of labor in labor surplus areas. Because the 25 
percent differential applicable to Government procurement and 
sales failed to increase business in labor surplus area8 to any 
substantial extent, the SBA recently took action to rescind the 
differential and adopt a new program which i t  considered would 
be more praauctive af results. The small business size standards 
regulation is being amended to accomplish this. The substitute 
program developed by the SBA is still under consideration and 
therefore cannot be discussed in this article. On February 26,  1961, 
the Department of Defense asked the Comptroller General 
whether, in view of the President's directive. total set-asides on 
auitable procurements for award exclusively to firms in labor 
surplus areas could legally be made. The Comptroller General ruled 
that the prohibition contained in Section 523 of the Defense Appro- 
priation Act of 1961:' against payment of price differentials on 
contracts made for the purpose of relieving economic dislocation 
barred the me of total set-asides for the purpose of awarding 
contracts to firms in such areas, and that contracts could not be 
awarded to a labar surplus area firm a t  a price in excess of the 
lowest available." 

At the request of the President, the Assistant Secretary of De- 
fense (Installation and Logistics) on June 15, 1961, established 
the Defense Procurement Assistance Group.Sd Its function was to 
screen purchase requests exceeding $500,000 for possible place- 
ment in persistent or substantial labor surplus areas. By arrange- 
ment with the SBA the Group was furnished the names of small 
business firms in labor surplus areas which were willing and able 
to supply the purchase requirements. In January 1962, the Group 
was abolished and an Economic Utilization Program was estab- 

~ ~~ 

a ' i l  Stat. 353 (IQEU). 
~ 4 0  Comp. Gen. 489 (1961). The bar on total ret-anidea for labor surplus 

area firma, hawever, does not prevent a pmcunng agency from awarding 
B eontrset, on B request for propo%d8 distributed to all pmspictive offerom 
regardless of their size or  status 8 s  labor ~ u r p l v r  ares cancoma, on the 
following baala t o  the low offeror on  condition that he agrees to perform 
more than 50 per cent of the contract in a labar surplus area: if he does not 
80 agree, other flrms svbmittine prices within 120 per cent of the low offer 
are given an opportunity to meet the low offer in the following order of 
priority, beginning w f h  the lowesf resgonmve offeror ~n each c n t e ~ m y :  
(1)  small business firms which are labor surplus area firms. and ( 2 )  isrge 
business firms which are labor ~ v r i l u s  area firms. If no m e  agrees to meet 
the lowest offer. the award is made to  the low offeror irrespective af his labor 
elsnnif ieatm See Ma Camp. G m .  B-14S512 (June I, 1962).  

30 Omee of See'y of Defense, Memorandum on Defense Proeurement AB- 
aistance G r o u p  (June 15. 1961) 
136 *GO 63818 
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l i ~ h e d . ~ '  The functions of the Defense Procurement Assistance 
Group were transferred to the newly created position of Director, 
Economic Utilization Policy, and special assistants to the Director 
were appointed in each of the three military departments and the 
newly crested Defense Supply Agency. 

c T H E  LABOR S L ' I ~ P L L ' J  A R E A  
SL'BCO.\'TRACTI.\'C PROGRA.11 

The jubconrracting program 1s cons:dered to be perhaps the 
moat mp0r:anl looi in fxnishir .p  procJremen1 asd1~tan;e to ihbor 
surplus areas. As was pointed out, the program is implemented 
by the Armed Services Procurement Regulation." Government 
prime contractors are required to assume an affirmative obligation 
to subcontract with labor surplus area concerns. In contract8 
which range from $6,000 to $500,000 the contractor must use his 
best efforts to  place his subcontracts with concerns which will 
perform them substantially in areas of persistent or substantial 
labor surplus a t  prices no higher than obtainable elsewhere. This 
undertaking is set forth in a contract clauae entitled "Utilization of 
Concerns in Labor Surplus Areas."l' 

In  contracts aver $500,000 which contain the "Utilization" 
clause and which in the opinion of the purchasing agency offer 
substantial subcontracting possibilities, a "Labor Surplus Area 
Subcontracting Program" clause'o is required. This program was 
formerly combined with the small business subcontracting pro- 
gram and a clause entitled "Defense Subcontracting Small Busi- 
ness and Labor Surplus Area Program""' was used. Since the 
small business subcontracting program is now authorized by 
statute, the three agencies concerned-the SBA. the Department 
of Defense, and the General Services AdminiStrstion-Bgreed to 
divorce the two programs and to restate the labor surplus sub- 
contracting program eleewhere in the Armed Services Procure- 
ment Regulation and the Federal Procurement Regulation. 

Under the new "Labor Surplus Area Subcontracting Program" 
clauseaa a prime contractor is required to establish and conduct a 
program which will encourage labor surplus area concerns to 
compete for subcontracts within their capabilities. As means to 

Oflee of See'y of Defense, Memorandum on Economic Utilization Policy 
(Jan. 8, 1962).  

3. See note 38 8 ~ 7 0 .  DMP 1 required all procurement agencies to encourage 
prime eontiactors to award subcontraeta to Rrmn performing B subatsntd  
portion of the work in labor SYIPIYS areas. 

8s ASPR 1-806.3(a) (April 15,1832).  
d o A S P R  l-SOS.S(b) (April 15, 1962). 

a* ASPR l-BOS.S(b) ( A p n l  15 .1862) .  
ASPR ?- IO~.ZZ ( A U ~ .  21, 1861) 
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accomplish this end the contractor agrees to designate a liaison 
officer an labor surplus area matters;  to provide adequate and 
timely consideration of the potentialities of labor surplus area con- 
cerns in all "make-or-buy" to assure that labor surplus 
area concerns will have an equitable opportunity to compete for 
the subcontracts; to maintain appropriate records; and to insert 
similar provisions in subcontracts over $500,000 which contain 
the "Utilization" clause. 

IV. RELATIONSHIP ON THE TWO PROGRAMS 

From the very beginning of the surplus labor area program 
conflicts developed between that program and the small business 
Program. A memorandum of April 22, 1952. in the file8 of the 
Office of Defense Mobilization, referred to  the necessity for agree- 
ment on the priority between distressed areas and small business, 
and expressed concern that a joint determination operation (the 
small business set-aside program) might be upset if large concerns 
within distressed areas received priority over small concerns out- 
side such areas since this might give contracting officials an excuse 
for not making 8et.asideP Contracting officers were at a loss as 
to haw to resolve this conflict. 

No concrete solution to this problem has been reached, except 
that  the fallowing order of priorities was established far making 
an award of a labar surplus area set-aside: (1)  persistent labor 
surplus area concerns which are also small business concerns; (2)  
other persistent labor surplus area concerns; (3) substantial labor 
surplus area concerns which are also Small business concerns; 
(4)  other substantial labor surplus area concerns; and ( 5 )  small 
business concerns which are not labor surplus area concerns. 

This order of priority, however, applies only to negotiations for 
the set-aside portion of pmcurementP5 and to awards in the case 
of equal low bids." No priority has been esbablished for the award 
of contracts or subcontracts in other situations. Furthermore, the 
order of priority is subject to the criticism that i t  is too inflexible 
and does not permit consideration of questions af degree in reepect 
to competency, price, and size, as between competing companies. 
~~ 

6s See note 34 supio. 
"'A memorandum of May 15, 1952, in the SBA's files describes "another 

esse mvolvmg a eanfliet between the distressed area and small businesa 
palieies" In a negotiated procurement the low bidder was a small concern 
and the next two  were large cnneerni in distressed areas. The c o n r r s ~ f  wag 
awarded t o  m e  af the large concerns m condition that it meet the low bid. 

om ASPR 1-804 2 (Sav. 15. 1861) 
0 8  ASPR 2 - 4 0 7 6  LFeb 15,  1962).  

13s ACO i 9 m B  

6s See note 34 supio. 
"'A memorandum of May 15, 1952, in the SBA's files describes "another 

esse mvolvmg a eanfliet between the distressed area and small businesa 
palieies" In a negotiated procurement the low bidder was a small concern 
and the next two  were large cnneerni in distressed areas. The c o n r r s ~ f  wag 
awarded t o  m e  af the large concerns m condition that it meet the low bid. 

om ASPR 1-804 2 (Sav. 15. 1861) 
0 8  ASPR 2 - 4 0 7 6  LFeb 15,  1962).  

13s ACO i 9 m B  
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For these reasons the order of priority policy is a t  the present time 
undergoing re-examination. 

There are certain dissimilarities between the two programs. For 
example, the Small Business Act authorizes the SBA to issue certi- 
ficates of competency for small business firms:Gv there is no com- 
parable authority under the labor surplus area program. 

Although the preferential actions authorized by DMP 4 do not 
apply to advertised procurements (except the preference for labor 
surplus area firms in the event of tie bids), there is a way of plac- 
ing contracts in labor surplus areas for items normally procured 
through advertising. This is the set-aside device under which the 
contracting officer advertises for competitive bids far a portion of 
the total requirements, the balance being withheld far negotiation 
with firms in labor surplus areas. No price differential, however, 
is permissible. The set-aside portion is awarded a t  the highest unit 
price awarded on the non-set-aside portion, adjusted to refiect 
transportation and other costs which were considered in evaluat- 
ing bids on the non-set-aside po r t imbd  

Even in the set-aside program, however, there is an inequality 
between the two policies. In the small business program, total As 
well as partial set-asides may be made, whereas the prohibition in 
the Defense Appropriation Acts against payment of price differ- 
entials on contracts made for the purpose of relieving economic 
dislocation, bars the use of total set-aside8 in the labor s u r p l u ~  
area program.aB The real advantage of the total set-aside is (1) 
price competition is limited to concerns in the qualifying category, 
and (2)  larger quantities, ie., the total procurement, are awarded 
to concerns in the qualifying category. 

Although the two policies appear to be incompatible, effective 
assistance to the labor surplus area program can and has come 
through the SBA. The experienced cadre of small business 
specialists in the SBA and in the military departments is able to 
furnish small business sources of supply for the Government's 
purchase requirements, both within and without labor surplus 
areas. Through constant effort of this cadre the philosophy behind 
the small business policy has, to a large extent, been accepted by 
procurement officials. The small business organization, which has 
been so effective in promoting the cause of small business, has 
often been called upon to furnish small business sources in such 
areas and has always responded to requests fo r  assistance. 

O'T2 Stat.  389 (1958). as amended, 7 5  Stat.  667, 683 (1961), 15 US.C. 
P 637(b)(7) (SUPP. 111. 1962).  A eertifieste of competency II a certification 
by the SBA to  Government cont r~c t rng  officer3 that a amall businesr eon- 
eern has the capacity and credit t o  perform a specific contract. 

~ 

b 1  ASPR 1-804.2Lb) (No". 15, 1961). 
is 40 Camp. Gem. 489 (1961). 
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Thus, out of practical necessity the labar surplus program has 
to an extent been wedded to that of small business. The challenge 
to small business and economic utilization officials is to make the 
marriage produce beneficial results for both programs, since these 
two programs. promoting as they do the preservation and expan- 
sion of competition in our American economic system and the 
efficient utilization of manpower, facilities. and skills are baaed 
upon permanent and vital policies of the Government. 



THE NEW DEFENSE PROGRAMMING CONCEIT * 
BY LAWRENCE E. CHERMAK.. 

I. ISTRODUCTION 

"The timely translation of economic strength into military 
power, the proportion of that  strength so translated, and the 
efficiency of the forces in being, have become of critical impor- 
tance-as opposed to some theoretical maximum potential which 
could be translated into military farce a t  some later date."' This 
tieing of military plans together with monies and resources 
reasonably available is the end sought by defense programming. 
The plans of the military, which reflect their current and ioture 
objectives and requirements, are integrated with the current 
budget effort, as well as with the tentative budget projections, 
over a five-year period. 

Weapon systems, which take almost a decade to evolve, are 
simultaneously considered in planning and budgeting schemes. At 
the same time these systems are made compatible with the ever- 
changing national security policy objectives and national economy 
considerations, The official expression of all of these objectives 
and considerations may be found a t  any time in the "Five Year 
Force Structure and Financial Program" of the Department of 
Defense. This document, in book farm, includes all of the pro- 
gram elements and reflects the most recently approved changes 
to the Program elements which have been accepted by the Secre. 
t a w  of Defense' and the Secretary of the particular military 
department. 

11. THE NEW "PROGRAM" 
The word "program" is employed by the various components 

of the Department of Defense with different connotations. For 
*The opinions and conclusions presented herein %re those of the author 

and do not neeeaaarily rewesent the Yiews of the  DeDartment of the N e w .  
The Judge Advocate Genira1.8 School, or any other iwernmenrnl agency.. 

**Counsel to the Camptroller, Department of the Navy; B.S., 1935, LL.B., 
1939, LL.M.. 1948, J.S.D.. 1950, New York University; Author,  The Lrw of 
Revenue Bands (1954) :  Member of New Yark Bar. 

1 H i k h  and McKean, The Economics of Defenae m the Nuclear Ago 8 
( 1 9 8 0 ) .  

* Dep't of Defense Directive No. 7045.1 (April  12, 19621 (Program Change 
Control Syatem), The "Five Year Force Structure and Financial Pragram" 
is gene~ally known 8s the DOD Program Eaok. 
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example, the "Five Year Force Structure and Financial Program'' 
consists of nine major military programs: the first seven of these 
a re  reflected, in part, in the proposed 1965 Department of De- 
fense Appropriation Act.* These majar military programs are: 

1. Strategic Retaliatory Forces 
2. Continental Air and Missile Defense Forces 
3. General Purposes Forces 
4, Air1ift;Sealift Forces 
6. Reserve and Guard Forces 
6. Research and Development 
7. General Support 
8. Civil Defense 
9. Military Assistance 
These major military programs, in turn. are broken down into 

elements which are known a8 program elements. In addition, the 
military departments have previously established programs with- 
in the budget structure programs which were in existence long 
before defense programming esme into being. As a result, a 
program currently being executed in a military department is a 
segment of the budget structure rather than a segment of one of 
the major military programs contained in the defense program- 
ming scheme evolved by the Secretary of Defenae and the Comp- 
lraller of the Defense Department. This dichotomy of programs 
makes it necessary to review the manner in which the military 
departments previously controlled the use of the authority granted 
ta them by the Congress before discussing the effect of the new 
programming procedures being put into effect in the Department 
of Defense. 

A. CO.\'GRESSIO.VAL CO.VTROL 

Prior to World War 11, Congress controlled the Executive 
Branch by the simple device of authorizing legislation and ap- 
propriations so as to narrowly confine the area of discretion in 
the Executive Branch.' As the functions of the Federal Govern- 
ment expanded, authorizing legislatian and appropriations be- 
came less confining and particularized. The broadest type of 
legislative authorization and appropriations were utilized in sup- 
porting the World War I1 effort. 

~~~~ 

.H.R. 11289, 87th Cone.. 2d Sesn. (10621. See H R. Rep 
Cone, 2d Seiis. (10621 See also H e a n n g s  Bcjarr the Subc 
Hoicse Cornmiifre on Apprapriotions, 87th Cong.. Zd S e w ,  p 

See Apprapnatmn Acta enacted prior t o  July 1, 1941. e .  
propriation Act. 1841. ch.  313. 54 Stat. 360 (1940) 

142 A00 d l n s s  

8 First War Powers Act, 1041, ch. 593, 5 1. 66 Stat. 838 (10411. 
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After World War 11, i t  became apparent that  the Executive 
Branch of the Government could not continue to Operate effec- 
tively, efficiently and economically by narrowly confining appro- 
priations and utilizing statutory definitions as was the practice 
prior to World War 11. Accordingly, Congress passed statutes 
which recognized the need for performance budgetinge in lieu 
of the narrow object classification previously followed as the 
basis for appropriation structure. With the introduction of per- 
formance budgeting, the appropriation structure became ex- 
tremely broad in purpose and Bpecific congressional control began 
to disappear. 

B. APPROPRIATIONS CO.MYITTEES 

This lack of appropriation control became \'cry apparent to the 
Department of Defense Subcommittee of the House Committee on 
Appropriations. Accordingly, the House Appropriations Commit- 
tee and the Senate Appropriations Committee- directed that the 
Department of Defense adhere, with certain accepted variances, 
to the programs justified in the Budget. It was intended that the 
responsible officials of the department "keep faith with the Com- 
mittee and the Congress by respecting the integrity of justifica- 
tions presented in Support of the budget requests."b If any 
changes were to be made in the budget program, then a repro- 
pramming action would have to be taken, and Congress would 
have to be provided with information concerning any significant 
variations from the justification. This requirement had the effect 
of establishing, within a broad appropriation, certain limitations. 
These limitations were not legal in effect but were in the nature 
of arrangements with Congress regarding the discretion that the 
Department of Defense would exercise in the execution of budget 
proxrams. This requirement was reported by the Eighty-Sixth 
C0ngress.B 

C. ARMED SERVICES COMMITTEES 

In 196s the Armed Services Committees began to recognize 
that the repro:ramming arrangements of the Appropriations 
Committees were, in effect, establishing and defining the pro- 
grams themselves. Up to that time, the Armed Services Com- 
mittees had sponsored all of the substantive legislation which - ~ _  

National Security Act Amendments a i  1949, eh. 412. 5 11, 63 Stat 565, 
5 U S.C. 3 172b (1958).  

5 H R. Rep. No 483, 54th C o w ,  1 s t  Sera. 8 ( 1 9 5 5 )  
e 7 h . i  
9 H.R. Rep. No. 408, 85th Cang,, 1 s t  Seas. 20 (1959) i S. Rep. No 475, 

86th Ccng., 1 s t  Senn. 27 ( 1 9 5 0 ) .  
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defined the powers which were to be exercised by the military 
departments in performance of their respective missions. Since 
these powers were broadly stated and were given an a continuing 
basis, it was not necessary to renew these powers in the same 
manner as it  was necessary to make appropriations each year as a 
basis for the power to obligate and spend money. By shaping 
the appropriations and making the execution of the budget under 
such appropriation subject to reprogramming arrangements, the 
Appropriations Committees were, in effect, defining the manner 
in which the substantive power would be exercised. When such 
reprogramming was applied in the establishment of a shopping 
list in the area of major procurements, it  would, for example, 
define and specify the major weapon systems available to the 
military departments. 

For this reason, the Armed Services Committees sponsored 
legislation which required that any subsequent appropriations 
for aircraft, missiles or naval vessels must be preceded by au- 
thorizing legislation supporting such appropriations.'" This legis- 
lation had the effect of incorporating the Armed Services Com- 
mittees into the business of annually defining the basic budget 
programs to be executed under the broad appropriations. While 
the rcstrictian did not embrace all of the defense appropriations, 
it  was sufficient to cover the procurement of the major weapons 
systems. 

Rather than narrowing control to the authorization of specific 
weapon systems, the Armed Services Committee would introduce 
a bill which was as broad in its authorization as the spending 
authorization contained in the respective appropriations. For 
this reason, it became necessary for m y  reprogramming actions 
which had to be reviewed by the Appropriations Committee to 
be similarly staffed through the Armed Services Committees of 
both Houses. Accordingly, any reprogramming actions taken 
with respect to funds made available far financing the procure- 
ment of aircraft, missiles and naval vessels are submitted to the 
House and Senate Armed Services Committees, as well as the 
Appropriations Committees of both Houses." Accordingly, the 
standards of reprogramming were changed so that particular at- 
tention could be given ta the action required under the legislation 
reported by the Committees on Armed Services in compliance with 
Section 412(b) of the Military Construction Act af 1959.'1 

I" Mllltary Construction Act of 1959. tit. IV. 5 412(b), 73 Stat. 302 (19681 
>IS. Rep. No. 253, 87th Cong. 1st Sear. 3 (19611: H R. Rep. No 380, 

1-73  Stst. 302 ( 1 9 5 9 ) .  
87th Cong., 1st Senn. 10 (1901). 
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D. OBLIGATION CONTROL 

I t  should be noted that the control established by Congress 
relates to the execution of budget programs under particular 
appropriations. The Budget has been managed and continues to 
be managed by the Executive Branch on the basis of the right to 
obligate contained in the appropriations. The control of Congress 
over the Executive Branch has been and continues to be primarily 
a control of the authority to obligate funds. Since the appropri- 
ation does not set the annual rate of liquidation of obligations, 
there is no congressional annual expenditure control in terms of 
annual revenues. The responsibility for this annual expenditure 
control, which becomes the basis for balancing the budget-:.e., 
matching budget revenues to budget expenditures48 the re- 
sponsibility of the President. The President limits the right of 
obligation through the apportionment authority exercised by the 
Director of the Bureau of the Budget.’l This authority is con- 
tained in the Anti-Deficiency Act,“ which requires that obligation 
control, as expressed in the apportionment made by the Director 
of the Bureau of the Budget, be continued through all of the 
administrative subdivisions of funds resulting from the alloca- 
tions, allotments, and suballotments made by the various agencies 
in the Executive Branch. 

E. DEPARTMENT O F  DEFENSE CONTROL 

In the Department of Defense the control of funds goes beyond 
that required by the Anti-Deficiency Act. The Secretary of De- 
fense is required by  statute'^ to establish an obligation rate 
againat all appropriations a t  the beginning of each year before 
such funds become available for use throughout the Department 
of Defense. In establishing this rate, the amounts are tied into 
the apportionments expected to be made and become, in part, the 
basis for the financial plan governing all of the obligation and 
preobligation action of the ensuing fiscal year. At the Same time, 
expenditure targets are set within the limitations contained in the 
President‘s Budget. These expenditure targets are not subject 
to the Anti-Deficiency Act and are primarily related to the antici- 
pated liquidation of obligations in existence or coming due in the 
ensuing fiscal year. 

Thus, i t  can be seen that ,  within the Department of Defense, 
the control of the programs within the budget is found in a finan- 

“Rev .  Stat. D 3678 (1875),  as amended, 31 U.S.C. I 6 6 6 ( d )  (2) ( 1 9 5 8 ) .  
“ 6 4  Stat. 165 (1950). 91 U.S.C. 5 865(a) - ( i )  (1968) 
17 National Security Act Amendmenta of 1949, eh. 412, I 11, 63 Stat. 685, 

6 U.S.C. 9 112e (1968).  
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cia1 plan based primarily an the obligation rate permitted under 
outstanding appropriations. The obligation control, which was 
established initially by Congress in the appropriation, is carried 
out through the various levels of control in the Department of 
Defense. However, even with this breakdown, the identity of the 
appropriation has not been changed. This is true even in the 
breakdown of an appropriation by the military departments, 
where appropriations may be subdivided into budget activities 
and budget programs. These programs are not programs of action 
independent of the right to obligate, even though they may find 
their definition in connection with the execution of military plans 
of the department concerned. Any violation qf a fund limitation 
in this program area would be subject to the provisions of the 
Anti-Deficiency Act. In this context the governing control is the 
use of funds rather than the definition of the program to be 
pursued. 

F. .MILITARY PLAXiYlNG 

Prior to  the initiation of defense programming, the military 
department8 did their planning on a long-range basis in accord- 
ance with the plan established by the Joint Chiefs of Staff. The 
joint plan of the Joint Chiefs of Staff would, of course, be re- 
sponsive ta the basic national security palicy objectives estab- 
lished by the National Security Council. These objectives were 
translated by the Joint Chiefs of Staff into a joint long-range 
strategic estimate. Thereafter, a joint strategic objectives plan 
would be formulated. The military departments would then estab- 
lish their own military objectives consistent with the joint stra- 
tegic abjectires plan. This, in turn, would be further translated 
into requirements for the budget structure and finally emerge a8 

proprams within a segment of a particular appropriation. 
As a result, the operational plans of the military departments 

were only expressed as programs in the appropriation structure 
and not as one of the budget subdivisions presented to  Congress 
(except in the case of major procurement and military construc- 
t ion).  These programs were expressed primarily in terms of 
mismons Specifically assigned to the military departments. Plan- 
ning was tied into the funds a t  a level convenient to the opera- 
tional requirements of the military departments with only broad 
guidance from the Joint Chiefs of Staff or the Office of the Seere- 
tary af Defense. This practice of establishing a budget program 
structure as a guide to management action terminated with the 
budget established for the fiscal year 1962. 
14s *co 63638 
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111. D E F E S S E  PROGRAMMING 

For fiscal year 1963 a budget, based on the defense program- 
ming concept, was established by Secretary of Defense Mc- 
Namara. The end purpose of this programming, as reflected in 
its structure, was to integrate, on a continuing basis, the changing 
national security objectives and plans with the funds currently 
available as well as those reasonably expected to be available over 
the next five years. This would permit rapid shifts in require- 
ments under constantly changing plans to be expressed in com- 
plementary shifts in the fund structure. 

Defense programming consists of three essential ingredients. 
First, it  is necessary that  a financial base for  the program be 
created and maintained which, a t  any given time, will reflect, on 
a cost basis, the requirements established by the planning proces8. 
This program financial base then becomes the official guide, not 
only far  the purpose of seeking new appropriations, but also for  
the purpose of utilizing existing appropriations. Defense pro- 
gramming serves the dual purpose of formulating a program and 
executing the program. For  this reason, the second essential in- 
gredient of defense progamming is that it have the capacity to be 
changed or altered on a continuing basis in response to changing 
military plans. Finally, the third ingredient calls for the pro- 
viding of progress reports to tap management, which will measure 
scheduled performance, euphemistically called "milestones." 

A. INITIAL EVOLUTIOXARY STEPS 

In  establishing the budget for  the fiscal year 1963, the first 
effort was directed towards the establishment of the program 
financial base. This base developed from the evaluation by the 
Secretary of Defense of the requirements necessary to satisfy 
the over-all national security objectives. Instead of filtering these 
requirements through the Joint Chiefs of Staff and the military 
departments f a r  final expression as guidelines for a budget, the 
nine major military programs became the basic over-all guide 
for planning the 1963 Budget 8 8  well as for projecting the force 
atructure and financing requirements for the next five fiscal years. 
This guide, in turn,  was reduced to elements which made up the 
major military programs. These programs are set forth in blue- 
covered texts, which were referred to by the military as the 
"Blue Streak." The "Blue Streak" finally became the basis f a r  
evolving the particular program elements attached to each major 
program. 
AGO 686 lB  147 
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B. PROGRAM ELEMENTS 

Program elements are expressed in summary fashion on a 
program element summary data sheet, which shows the Bpecific 
component force structure of the characteristics of the program 
element for a period of eight years. as well as the total obliga- 
tional authority far the current and succeeding five fiscal years 
intended to be utilized in support of the program element. The 
program element is broken down into three primary cost cate- 
gories of Research and Development, Investment, and Operating 
Costs for each of these years. The research and development costs 
are those costs (including related construction) primarily associ- 
ated with the development of a new capability to the point where 
i t  is ready far introduction into operational use. Investment costs 
would be those costs (including related construction) beyond this 
point, whereas the operating costs would be those recurring costs 
required to aperate and maintain the capability throughout its 
projected life. 

C. FIVE Y E A R  FORCE STRLiCTLlRE A N D  
FZNANCIAL PROGRAM 

The sum total of these program elements add up to the "Five 
Year Force Structure and Financial Program," which has been 
approved by the Department of Defense. This is the basic pro- 
gram financial base an which all action of the Department of 
Defense is taken. Although it  is the financial base, it is not the 
funding guide of the Department of Defense. Funding authority 
continues to fallow the traditional lines af appropriation, appar- 
tianment, allocation, allotment and suballotment, and i t  is only 
through these traditional methods that the authority to obligate 
is obtained and exercised. The authority to obligate is not found 
in the program s t ru~ tu re .  No financial planning in the program- 
ming structure is to be considered as funding authorization or as 
a funding limitation. Yet, the program structure must be con- 
sidered as the area of operations in the same manner as sub- 
stantive legislation at congressional levels defines the area of use 
in which the funding structure is expressed. 

D. MATERIAL Ah'NEX 
In addition to the program elements, a material annex com- 

parable to the shopping list heretofore given to the congressional 
committees is also established. This material annex lists all of 
the major procurement for items which may be distributed 
through many program elements but which consist, in the aggre- 
gate, of procurement of a single item in a particular year of two 
148 A 0 0  aa61a 



NEW DEFENSE PROGRAMMING CONCEPT 

million dollars or more. Thus, not only are the program elements 
established as guides of action, but major procurement action in 
significant amounts are similarly controlled. 

E. PROGRAM C H A N G E S  

The military departments are permitted to operate within this 
program financial base and make changes without the prior ap- 
proval of the Secretary of Defense when the amounts are below 
certain ceilings or thresholds established by the Secretary of 
Defense under a program change control system.16 These thres- 
holds relate to the three cost categories of research and develap- 
ment, investment, and operating cost, as well as changes in the 
total force structure. In the case of the Military Assistance Pro- 
gram, B special threshold has been established. 

As a result of the program change control system, no changes 
may be made without the approval of the Secretary of Defense 
in the five-year force structure and financial program, if such 
change results in the increase of forces or manpower or the intro- 
duction of a new program element in the category of research and 
development; nor may changes in the amount of 10 million dollars 
or more, in the current or budget fiscal year, be made in the 
category of research and development or investment in any psr- 
tlculsr element or item in the material annex without the ap- 
proval of the Secretary of Defense. Construction line items of 6 
million dollars or more require the approval of the Secretary of 
Defense. Where changes involve years beyond the current or 
budget fiscal year, the total change in any program element or 
material annex cannot be 26 million dollars or more without ap- 
proval, even though such change may involve an amount less than 
10 million dollars in the current or budget fiscal year. In the case 
of operating costs, changes in program elements which are 10 per 
cent or more in any one year, and involve an amount of 10 million 
dollars or more, require approval of the Secretary of Defense. 
The Military Assistance Program requires approval wherever a 
change may be one million dollars or more in any one country in 
any one year. Items under development require approval of the 
Secretary of Defense where such items have total costs of 10 
million dollars or more and are approved far procurement and 
deployment. 

Where approval is obtained for such changes, i t  is necessary 
that the program element summary data and the material annex 
be revised so that  the document in the book reflects the effect of ___ 

Dep't of Defense Direetwe No. 1045 1 (April 12, 1962); Dep't of De- 
fens? Instruction Eo. 7045.2 (April 17. 1862). 
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the most recent change made. Fa r  changes below the threshold not 
requiring Secretary of Defense approval, the documents are up- 
dated and submitted on May 1, August 15,  and in December, and 
a t  such other times as the Secretary of Defense may direct. As 
stated previouely, the resultant document becomes both a guide 
for establishing the budget as well as a guide for the program in 
budget execution. Only programs in the Department of Defense 
program book are approved and eligible for such execution. 

I\'. BUDGET PROGRAMS AND DEFENSE PROGRAMMING 

A. RELATION TO APPROPRIATION STRUCTCRE 

Since every element in the major military programs evolve 
through the stages of research, development, procurement, con- 
struction. production and, finally, operation, it becomes apparent 
that  any element in defense programming can, a t  a single time, 
embrace all of the appropriations in the Department of Defense 
appropriation act. This is not true of budget programs. Budget 
programs, which are controlled under the reprogramming ar- 
rangement with the congressional committees, are segments of 
particular appropriations and have a direct relation to the fund 
structure. Defense programming must be segmented if i t  is going 
ta be capable of expressing itself in budget formulation and exe- 
cution as presently prescribed by Congress. 

The effectiveness of defense programming will be tested by the 
extent to which the segmentation of the categories in the par- 
ticular program elements will permit identification with the ap- 
propriation structure. This has been accomplished in regard to 
the reporting of appropriation usage for each of the categories 
in particular elements. Through the ingenious me of computers, 
the military departments are capable of analyzing their obligation 
effort so that facts relevant to the defense programming struc- 
ture can be produced within the present appropriation structure. 
However, i t  must be recognized that the reduction of any function 
to its components results in the loss of the identity of the function, 
and a summary of the components within another classification 
does not give direction to budget program execution, even though 
it reflects P ~ O ~ R S S  in defense programming execution. 

Aithough there will be reconciliation with the total amounts of 
a given appropriation in a given year, such reconciliation does 
not indicate the particulars of U S ~ K ~  necessary in the control of 
a budget program. I'artunately, many of the budget programs, 
Particularls in the case of those found in the continuing appropri- 
ations, such as major procurement. military construction, and 
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research, development, test and evaluation are identical with the 
cost categories contained in a program element. This results, in 
pari, from the fact  that  the budget shopping list given to the 
Congress tenda to coincide, in the major weapon system area, 
with the material annex and the investment breakdowns contained 
in the individual program elements. 

The area of difficulty, as far as reconciliation with the program 
elements is concerned, lies primarily in the distribution of oper- 
ating and personnel costs. No difficulty is experienced in keeping 
the total number of military and civilian personnel within the 
basic yearend strength totals established. The difficulty lies in 
the distribution of this total in such a manner that there will be 
mateh-mt horizontally and vertically in a checkerboard fashion 
with the budget programs on one hand and the defense program 
elements on the other. This has led the keepers of the statistics. 
the budget figures and the plans to talk in terms of "parameters," 
"matrices" and even "interfaces," which obviously have. their 
origin in a specialized field of mathematics." Use of these terms 
does not contribute to the general understanding of the over.all 
problem when included in regulations ostensibly explaining the 
relationships of the old and the new. 

B. PROGRESS REPORTING 

In addition to establishing the farce structure of the U.S. mili- 
tar? power, the planning of resources requires that the compasi- 
tion, level. and deployment of military units in any particular 
fiscal year be correlated with the weapan systems and equipment 
which bring about the planned strength of United States forces 
in those years. Once the physical resources have been determined, 
i t  becomes necessary to measure the progress of acquisition not 
only in terms of doliars spent, but also in terms of the actual 
presence of such physical resources in the force structure. I t  is 
not enough to know that obligations were created for the pro- 
curement af tanks, but it is also necessary to know that  the tanks 
have been delivered and are in the hands of the fighting forces in 
the places and a t  the times established within the planned deploy- 
ment and composition of these military units. 

The authority to  obligate is merely the initial action in the 
acquisition of physical resources and is B satisfactory measure for 
showing timely utilization of funds appropriated. However, i t  is 
an insufficient measure of the progress of approved acquisition 

, .The general dictionary meaning of thew words is not helpfvl m under- 
standing their usage. See any text 0: mathematics treating with differential 
geometry, 8 B , X'ewman, World of l a themat ie s  (1956) .  
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plans in terms of physical accomplishment. For this reason, it 
becomes necessary that  progress be reported in terms of de- 
liveries made in the case of major procurement, stage af com- 
pletion in the case of military construction, and levels of accom- 
plishment 8s reflected in the milestones established for the re- 
search and development categories. This will require extensive 
changes in the accounting and reporting systems which have been 
oriented to fund control rather than to performance in terms of 
physical units of measure. With the establishment of levels of 
physical accomplishment, management is placed in a position 
where it can evaluate subsequent performance against planned 
projections. In addition, if physical accomplishment does not 
parallel a prorated use of resources, management can then de- 
termine what action should be taken to accelerate production, 
or even in some instances to abandon a nonproductive project. 

I t  is expected that  reporting will be done on a quarterly basis, 
on bath financial and nonfinancial data, by resource categories. 
This reporting will not be B part of the obligation control exer- 
cised under the fund structure, which will continue to be appor- 
tioned, allocated and allotted as it has been in the past. Although 
the law8 and regulations which govern accounting procedures 
have been directed in the past toward a detailed control of 
funds,'d the accounting requirements under programming are 
pointed toward a greater control of property acquisition and 
application, in order to measure the accomplishment of program 
projections. Physical inventory can be more meaningful to 
management a s  a measure of effective use of funds than abliga- 
tions and expenditures. 

C. DECISION PROCESS 
Defense programming has brought decision making, in terms 

of the composition of the force structure and the employment of 
resources, to the highest level of the Department of Defense. The 
Programming structure has been organized around nine major 
Programs which are directly related to the national security policy 
objectives. Decisions covering the program elements that are seg- 
ments of these nine major programs will, because of this struc- 
ture, further the use of effective resources dictated by current 
strategic considerations. The program elements are quite de- 
tailed, and, for this ree.son, must supersede the particular abjec- 
tives pursued by the military departments a t  their own levela of 
control. The over-dl defense requirements became the measures 

1. See Omee of Gen. Counsel, U.S. Dep't of Navy, Navy Cmtisct  Law, ch. 
4 (2d ed. 1859, S q p .  1861) ; U.S. Dep't of Army, Pamphlet No. 27-163, 
eh. 2 (1961). 
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of usage of any particular resource held by any military depart- 
ment, and the program elements must fit into the total force 
structure and financial program of the Department of Defense. 
Defense programming not only measures and reports perform- 
ance, but also directs the required performance a t  a tempo con- 
sistent with the total needs projected for the current fiscal year 
or any of the five succeeding fiscal years. 

In time the procedures will be refined and improved, and, in all 
probability, action under the fund structure and under the pro- 
gramming structure will be brought together. Then budget pro- 
grams and program elements will become sufficiently similar so 
as  to permit a budget presentation completely harmonious with 
programming and the budget requirements of the congressional 
committees. 
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PROPRIETARY DATA IN DEFENSE PROCUREMENT* 
BY WILLIAM MUNWS" 

I. ARMED SERVICES PROCUREMENT REGULATION 
DEFISITIOX O F  PROPRIETARY DATA 

The Armed Services Procurement Regulation,' which will, for  
brevity's sake, be called the "Regulation," sets forth in Pa r t  2, 
Section IX thereof, the Department of Defense policy. implement- 
ing instructions and contract clauses with respect to the acquisi- 
tion and use of data. The key to the Regulation is to be found in 
the statement that "it is the policy of the Department of Defense 
to encourage inventiveness and to provide incentive therefor by 
honoring the 'proprietary data' resulting from private develop- 
ments and hence to limit demands for  data to that which is essen- 
tial for  Government purposes."l 

The term "proprietary data" is defined by the Regulation 8s 
meaning "data providing information concerning the details of a 
contractor's secrets of manufacture, such as may be contained in 
but not limited to its manufacturing methods or processes, treat- 
ment and chemical composition of materials, plant layout and 
tooling. to the extent that  such information is not disclosed by 
inspection or analysis of the product itself and to the extent that  
the contractor has protected such information from unrestricted 
use by others."n This definition was introduced into the Regula- 
tion in the revision of October 15, 1958. I t  revised somewhat an 
earlier, similar definition prescribed in the initial Pa r t  2 of 
April 9, 1957.' Both definitions are predicated an the common law 

* The Opinions and conclusions presented herein are those of the author and 
do not necessarily represent the ~ l e w s  of the Department of the Air Force, 
The Judge Advocate Generapa School nor any other governmental agency. 

* *  Aaaistant General Counsel (Procurement), Department of the Air 
Force; J . I . ,  1936. Now York University; LL.&lI., 1950,  George Washington 
University; Member of New York Bar. 

Armed Services Proeuremnt Reg. 5 9 ,  pt. 1 (July 1, 1960)  (heremafter 
cited as ASPR). 

-ASPR 9-102.l(a) (July 1, 1960). 
8 ASPR 9-201 (b) (July 1, 1960). 
'ASPR 9-201(c) (April 9 ,  1967).  defined proprietary data as memmg 

"data providing information eoncsmmng the detads of the contractor's trade 
secrets or manufacturing procesie8 Which are not disclosed by the design 
itapif and which the contractor has B right to protect from use by others." 
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concept of a trade secret.s Whether the current definition equates 
"proprietary data" with "trade secrets,'' or has introduced a sub- 
stantial modification in the legal principles underlying trade 
secrets, will be reserved for later consideration. The objective, 
however, was to clmely identify the terms "proprietary data" and 
"trade secret" in formulating and implementing the basic pro- 
curement policy governing the acqui3ition of technical data. This 
recognition accorded proprietary rights in data by the Regulation 
represents the first such expression of policy by the Department 
of Defense. 

11. EXPERIENCE AND PROBLEMS UNDER 
THE REGULATION 

The experience of the five years that  the Regulation has been 
in effect has revealed serious deficiencies. Elements of industry are 
still vociferously contending that the Government is not honoring 
Proprietary data. There is a widespread divergence of interpre- 
tation by industry of the definition of "proprietary data" as, used 
in the Regulation, both a t  the bargaining table and in discharging 
its contract obligations. AS a result, the Government is fre- 
quently not obtaining technical data in complete and usable form 
for its intended application or. a t  a minimum, is involved in end- 
lesa disputes 8s to its rights in data actually delivered because of 
questionable restrictive markings or claims of ownership even in 
the absence of such limiting legends. 

The principle of recognizing proprietary data is, of course, un- 
assailable. This article will concentrate on the problems raised 
by the Regulation's treatment of proprietary data, with particular 
emphasis on the consequence of its inclusion as a term in the can- 
tract for the purpose of describing or identifying data to be 
delivered or omitted. I t  is not the purpose of this article to probe 
other facets of the Regulation which have given rise to a myriad 
of data problems in procurement and contract administration. 
For example, no attempt will be made to probe the basic questions 
arising from the conflict of interest engendered by the Depart- 
ment's commitments on the one hand to honor proprietary infor- 
mation by not calling far it, or taking it subject to limited use, 
and, on the other hand, to fulfill its assum.nces to the Congress 
to obtain complete data essential for reprocurement so 88 to __ 

1 No substantive difference waa intended in changing to contractor's secrets 
of msnufaeture, etc. The revised deRnitlan substituted two categories of data, 
"proprietary" and "other" data. for the prenaua three catewries,  "opera. 
tmnai." "deaiEn" and ' 'pmpr~tary ' '  data. The revlaion made It clear that 
d e s i m  and DroDrietsw data were not mutually e x e l u a ~ ~ e .  The ambiguity 
hadbeen objeetibnsbie to  Industry. 
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broaden the field of competitive buying. Nor will any effort he 
made to delve into the metaphysics of predetermining a t  what 
point in time it  will be economical in the constantly changing 
weapons systems, affected a8 they are by technological and engi- 
neering improvements and changes in missions, to  obtain com- 
plete reprocurement data, or what price shouid be paid fo r  pro- 
prietary data inevitably associated with such procurement data 
packages. Whatever be these problems and their solution, i t  is 
worth noting that their genesis is likewise to  he found in the 
words "proprietary data." 

I t  is not to be presumed that the Regulation is solely to blame 
for the current dilemma. The problem of proprietary data long 
preceded the Regulation. For many years the rumblings were 
heard on the battle line of procurement-the "field," and finally, 
industry launched its critical attack upon the headquarters in the 
Pentagon. 

Industry pointed out that there was no published policy for 
da t a ;  that certain procurement offices were demanding full rights 
in all data, without according appropriate recognition to the con- 
tractor's proprietary rights in data;  and that there was canse- 
quently a lack of uniformity in the demands for data. The Regu- 
lation followed after years of study, industry consultation and 
interminable drafts. The initial Regulation published on April 9, 
1957,1 was hardly in print when a clamor arose for revisiona. A 
year and a half later the present version was adapted. 

111. WHEN PROPRIETARY DATA REQUIRED 

How does the definition affect procurement? At the very outset 
a contractor may question the Government's requirement far data 
which the contractor regards as proprietary because the Regula- 
tion states, as basic policy, that "Generally i t  should not be neces- 
sary to obtain 'proprietary data' to satisfy Government's require- 
ments."' In addition, in advertised procurement and in contracts 
and subcontracts for standard commercial items it is provided 
that proprietary data shall not he requested.' In the ease of a 
research and development contract, a contractor may demand 
payment for proprietary data for items which i t  has developed a t  
its own expen~e  but which i t  has not previously sold or offered 
for sale. Moreover, he is exempted both by the Regulation and the 
prescribed data clauses from providing proprietary information 

a ASPR 9-201!c) (April 9, 1957) 
.AS?R 9-202 l ! a )  !July 1, 19601. The requirements for proprietary data 

BTe more prevalent In PrBct>ee than t he  polrcy would mdieafe end eonfrectora, 
reluctant to provide such data, have made t h %  an issui dunnq nezatiatians. 

.AS?R 8-202 . l ( i i  i lu ly  1, 1960).  
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for standard commercial items, or those which were developed a t  
private expense and previously sold or offered for 8838.1 In the 
negotiated supply contracts he can omit proprietary information 
from the data to be delivered or,  when specifically required by the 
contract, may supply i t  subject to limitation as to its use,'" or 
may provide it for reprocurement purposes far a price separarely 
negotiated." 

In summary, therefore, the contractor may, where the policy 
inhibits the procurement of proprietary data, challenge the 
Government's requirements for complete manufacturing data or, 
depending on the contract provisions, either omit proprietary data 
from the data package or furnish it subject to restrictive mark- 
ings. In appropriate cases, the contractor may demand that the 
furnishing af proprietary data be the subject of a separate price 
negotiation. 

Because of the variety of circumstances in which it may be 
furnished-r omitted-there must be a common understanding 
or, in the basic tenet of contract law, "a meeting of the minds," 
as to what precisely constitutes proprietary data in a given pro- 
curement. Let us, therefore, examine the yardstick which the 
Regulation provides to Government and contractor personnel con- 
cerned and, in the case of disputes, to the Board of Contract 
Appeals, the definition of "Proprietary Data," and then evaluate 
the suitability of its use a8 a contract term. 

11'. RELATION OF PROPRIETARY DATA 
TO TRADE SECRET 

A. 1.V GEA'ERAL 

I t  was stated earlier that proprietary data is identified with 
the common law concept of a trade secret. Since the ASPR is not 
written for lawyers, but f a r  the average contracting officer and 
buyer, it must define its terms in a manner that csn be commonly 
understood by nan-iawyers for practical application, and be ap- 
propriate regardless of the jurisdiction in which the contract is 
made or administered. It must be stated simply and concisely. 
The definition of proprietary data, therefore, does not pu rpoTto  
embrace fully ail factors and legal considerations that constitute 
B trade secret. AB a result it glasses over factors which are com- 

* ASPR 8-202.l(c) (July I, 1860). 
IOASPR 8-203.3 (Feb. 16, 1862).  provirion (1) prescribed t h e r m  for 

addition to bsaie data elauae. Generally speaking, limitation as t o  m e  pre- 
cludes releaae outaide of Government far duplication, use or disclosure. in 
whole or in part. far procurement or msnufaeturing purpcser other than 
emergrney manufacture under eandmanr descnbed in ~rov~slon ( ~ 1 .  

I *  ASPR 8 - 2 0 2 . l ( b l  (July 1, I8fiO) 
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plex, defy precise delineation and lend themselves to a variety of 
interpretations. As shall be seen, there are divergent legal 
theories even as to the basis for  affording legal protection f a r  
trade secrets. 

In order to appreciate the ramifications of the definition prob- 
lem, such authoritative sources as the Restatement of Torts, case 
law, and the views expressed in an outstanding current text on 
the subject will have to  be considered. 

B. DEFINITION OF A TRADE SECRET-RESTATEMEKT 
OF TORTS 

The most authoritative single source for the definition of B trade 
secret is to be found in the following extract from the Restate- 
ment of Torts: 

Definition of trade s e m d  A trade secret may canriat of m y  formula. 
Pattern,  device or eompiistion of  information whleh i s  used I" one's busi- 
ness, and which gives him an opportunity to obtam an advantage over 
competitors a h a  do not know oi Y Q ~  11. It may be a farmvia far a chemical 
campound, a pmeers of msnufacturmg, treating or preserving materials, 
B pattern far 8 machine OT other device. or a list of eustomere. I t  differs 
from other seeiet information I" a business , in tha t  i t  1s not mmply 
information as to  single or ephemeral event. in the conduct of the busmess, 
as, far example, the ~ m o u n f  OT other terms of B secret bid for a contract 
or the ssiary of certain employees. or the security investments made or 
eantemplated, 07 the date fired far the announcement of B new policy or 
for  bringing out B ne* model or the l i e .  A trade secret IP a pmeesa or 
device far continuous use ~n the operation of the buainess. Generally i t  
relater to the producton of gooda, 83, for example, a machine or formula 
for the produetian of an article. I t  may, however, relate to the d e  of 
goods or ta other operatima in the business, such a8 a code f o r  determimng 
dmeountn, rebsrea OT other eon~eeimns m a pnee hat or catalogue, or a 
list of meeialized euitomers,  01 a method a t  bookkeeping or other offlee 
management 

Secrecy. The subject matter of a trade secret must be secret. Matters 
of pubhe knowledge or of general knaaiedga I" an industry esnnot be 
appropriated by m e  as his secret. Mattera which are eompiDtely dinelared 
by the goads which one markets cannot be h n  secret. Substantially, a 
trade secret IS known only in the ps.rt>eular businars I" which ~t 18 used. 
I t  LB not roqumte tha t  only the  proprietor of the bvaintss know it .  He 
may, without laamg his pmteation. communicate i t  to empluye~s involved 
in i ts  use. He may likewise communicate >t to athers pledwd to secrecy. 
Others may aim know of i t  independently, as, far example, when they have 
diaiavered the process or farmvia by independent invention and are keep. 
ing  It secret. Nevertheless, a rubsfantmi e l e m e n t  of aecreey musf exiat, 
10 that ,  except by the use of impraper means, there would be difficulty I" 

acquiring the informalan. An exact defimtmn of a trade secret is not 
possible Same factors to be considered ~n determining whether given 
information is one's trade secret are: (1) the extent to which the ~ n -  
formation ip known autside of his buainess: (21 the extent to which i t  IS 
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known bi. empiogsea and atheis involved in his bumen.,  (3)  the extent 
of measu~ei  taken by him to guard the secrecy of the m f o r m a t m ,  ( 4 )  the 
value of the information t o  him and to his competitors, 15)  the amount 
of effort  or money expended by him in developing the Information, ( 6 )  
the ease or difficulty with which the information could be properly acsulred 
or duplicated hy others. 

S o i l r i t v  and p m r  w t  A trade secret ma? be B device or pmeerr which 
is  patentable: but It need not be that.  If may be a device or pmeem which 
IS clearly anticipated in the p m r  a r t  or m a  whleh 13 merely a m e e h a n d  
improvement tha t  a goad mechanic can make. XSauelty and ~ n v e n r m - a r e  
not requisite far B trade aecret aa they are for patentability. Thine TO. 
quiiementr 819 eaaentlal to patentability heesune B patent protects against  
unlicensed use a i  the Datented device or pmeerr even by one who dierovers 
it pmper'ly through independent research The patent monopdy is B re- 
wsrd to the inventor BUT such IS not the C B S F  wlth a trade secret Its  
Pmtection is not based on a pahcy of rewsrdmg 01 otherwm encourasma 
the development of iecret proeessea or devices. The protection IS merely 
against  breach of faith and reprehensible means of learning another's 
secret. For this limited protection it i s  not appropriate to require also the 
kind af novelty and inrention which is a ieqviritp of pafentnbility The 
nature of the secret I S ,  however, an important factor ~n determmne the 
kind af relief tha t  1s appropriate against  m e  who is subject to lisbility 
under the rule stated in th i i  Section. Thus,  if the secret consists of B 

device or process which is a novel invention, one who acquires the secret 
wrongfully is ordinarily enjoined from further use of It and is required 
to aceaunt far the profits derwed from his past  use. I f ,  on the other hand, 
the secret eonnsts of mechanical improvements tha t  a good mechanic can 
make without resort t o  the secret. the wrongdoer's liability may be limited 
to damages. and an iniunetmn a w m f  fu ture  m e  of the improvements 
made with the aid of the secret m a y  be inappropriate.'? 

I t  is evident from the foregoing that the concept of trade 
secrets is predicated on general principles or factors which may 
embrace a wide range af interpretation in their application to 
particular fact situations. 

C .  DEFISITIOS  OF TRADE SECRET-CASE LAW 

An examination of the case law on the subject underscores the 
above conclusion. A sampling of judicial comments reyea18 neither 
definitiveness of meaning, nor uniformity in the application of 
factors in the evaluation of trade secrets. 

While the rule is clear that novelty and invention are not 
requisite for a trade secret, as they are for  patentability, the case 
law i s  obscure a8 to its positive characteristics. Even with the 
words "novelty and invention" we are dealing in shades of mean. 
ing. Thus, in International Indust,<es 8 .  Waryen Petroleum 
C O V P . , ' ~  where the trade secret alleged to have been appropriated ~ _ _ ~  

Restatement, Tarts 8 7 6 7 ,  comment b 110391 
'199 F.Supp 907 ID Del 10511, of'd. 218 FZd 696 (3d Cir 19571, C ? I /  

denied, 356 C.S 8 4 3  (1968). 
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was an economic study and plans for  a new method of converting 
dry cargo vessels to vessels for transportation of liquidated 
petroleum gas, the court, in commenting on the matter of novelty 
and invention, stated: 

One point must be kept in focus: the novelty and invention required in 
this type of ease is not the aame a8 i i  requixd  for  patentability. Equitable 
protection is gwen merely against  breach af te r  learning about and w i n g  
another's product. The distinction between novelty for patent purparer 
and novelty for the purpoie of a trade secret 18 aupported by the 
authorities." 

Even if there be a d e a r  distinction between the novelty character- 
istics referred to by the court, one is still in doubt as to the degree 
of novelty which is essential to a trade secret. 

Some eases emphasize the idea of discovery as an element of 
trade secrets. Thus in Serkea Tarsian, Inc. v .  Audio Deuioes, 
Ino..ls the court states that  "While they [trade secrets] need not 
amount to invention [sic] in the patent law sense, they must, a t  
least, amount to discovery. It follows that matters which are 
generally known in the trade or readily discernible by those in the 
trade cannot be made secret by being so labeled in an agree- 
ment."'b As to what constitutes "discovery" consider the fallow- 
ing explanation: 

We do not accept the plaintiff's contention tha t ,  regardleas of whether 
proeaaaes are nmel, thaae things which it has attempted to hide from the 
public will be protected &gainst use by anyone who obtains knowledge af 
them through breach of confidential relation, and the master was right In 
rejecting it. h'evertheleaa, in endeavoring to ascertain whether the 
pioeeasei were novel, the master seem8 to have applied the test  of in- 
vention recognized by the patent law end to have held invalid sill PI~,CBIPCI 
which appeared to him to be within expected mechanical akili. It is agreed, 
and we think eomeetly, tha t  pmeersea which are not patentable may yet 
be the subject of trade secreta. . . . 

To entitle one to P patent,  there mvat be invention. The applicant must 
have exercised lome degree of ingenuity, displayed some flash of genius, 
inapiratian or imagination, not within the reach of mere artiarnship.  , . . 
A ~ r o c e l l  may, however, be maintained in secrecy and be entitled to 
equitable protection even though invention i s  not present. The eases which 
deal with the elements neeeaaarily present in a proprietary process are 
careful to define aueh pmeenrea 8 s  resulting from invention, or dii-  
c o v e ~ y .  . , , Quite e l e a ~ l y  diaeovery is something less than  invention. 
Invention requires genius, imagination, inspiration, or whatever is the 
faculty thpt giver birth to the inventive concept. Discovery may be the 
result  of industry, application, or be perhaps merely fortuitous. , . , 

The mere fact  tha t  the means by which B discovery is made are obvious, 
tha t  exoerirnentation which leads from k n o m  factors to an aaeertamable 

Id Id. a t  914 (footnotea omitted),  
15 166 F.Supp. 260 (D. Colo. 1968). afd, 283 F.2d 696 (9th Cir. 1960). 

l a  Id. s t  266 (footnotes omitted).  
c w t  denied. 365 U.S. 869 (1961). 
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but presently unknown result  may be simple, we think cannot destroy the 
value of the discovery to m e  who makes i t ,  or advantage the competitor 
who by unfair means, or as the beneficiary of a broken faith,  obtains the 
desired knowledge without himself paying the price in labor, money, or 
machines expended by the discoverer." 

Compare the foregoing preoccupation with the need for some 
kind of novelty or discovery to support a trade secret with the 
observation in a leading case that "all that  is required is that  the 
information or knowledge represent in some considerable degree 
the independent efforts of its claimant."la Thus even as to the 
generally accepted principles, there is neither unforrnity nor 
preciseness in their application. 

Another approach to the evaluation of a trade secret is re- 
flected in the following comment of the Supreme Court of Texas 
in Wwsman. u.  Boucher:'8 

There is no patent OT elaim of patentable device ~n reapect of the pole 
[referring to a metallic fishing rod tha t  would e ~ l i s p s e  into one piece and 
serve as a walking stick] as made by the plaintiff, and while the eridenee 
i s  as confused as i t  i s  abundant i t  eeems elear enough tha t ,  even making 
the doubtful aasumptian of novelty in th r  plaintiffs iden, his pole is 
baaed on familiar mechanical means and pnneiplea tha t  are quite obvious 
to and easy to imitate by any reasonably experienced machinist tha t  might 
see m e  fa r  the first time OP purehsse it on the open market. Under these 
latter circumstances, the expasvre of the device to the public by advertiae- 
m e n t o r  saie definitely operates ta  destroy any kea1 protection the claimed 
originator might otherwise 889111 on the basis of B trade secret.'a 

The same court, in a subsequent ~ m e " ~  involving a different kind 
of fishing pole, a magnetic one used to recover parts of broken 
drills, drilling bits and ather foreign metallic materials from oil 
wells, diatinguishes that pole from the "simple and obvious" 
product in the Wissman case, supra, as follows: 

The record in the present ease indicates tha t  the K Q G tool IS no ample  
deuice, "the eonstruetion of which ib ascertainable a t  a glance." The use 
of a magnet to s t t rae t  metallic subitances is of course devoid of novelty. 
The making of B tool embadymz this principle which is effective in meet- 
ing the needs of the industry I" elearmg well hales of deleterious metal 
perticlea ii anather matter.  The record shows n u m e ~ m 8  patent8 have been 
issued fa r  "magnetic fishing tools" and tha t  much work and ingenuity 
have been applied to the development of a practiesi and suecearfvi deuice.gl 

> ' A .  0. Smith Corp. V. Petroleum Iron Works Carp ,  73 F.2d 531 (6th Cir. 

IS Smith V. Drsvo Corp., 203 F.2d 369. 373 (7th Cir. 18531. 
'SI50 Tex. 326, 240 S.W.2d 278 (19613. 
* o l d .  a t  330, 240 S.W 2d a t  279. 
? L  K Q G 011 T a d  and Service Ca. Y .  G Q G Fishing Tool Serviee. I58 Tex. 

594, 314 S.W2d 782 (1958). csrt. d e n i e d ,  368 US. 898 11868).  rehearing 
d s n i e d ,  359 U S  921 119591. 
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19341; accord. Brawn Y. F o r i e r ,  316 S.W.2d 111 1Tex. Clv. App. 1958) 

' I l d  a t  605-6. 314 S.W.Zd at 790. 
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The opinion then pinpointed the problem inherent in endeavoring 
to delineate those ideas, processes or products which are compre- 
hended by the concept of the law of trade secrets: 

In the law of trade aeeiets. embracing mechanical engines, ehemiesl 
formulae, confidential hats and tho like, matters ranging from sugar in 
tea for  Bweetenine purposes to the most eompiicsted machines will be e m  
countered. Questions 8 8  to classification wi1  arise and their  BOiution may 
not always be free from difficulties. Exampien may be more helpful than  
definition or attempted redefinition.aa 

Here again, the absence of a definitive quality which can lend 
itself to objective measurement is to be noted. 

Interrelated with the question of novelty, discovery or origi- 
nality of the disclosure, is the matter of secrecy. Even as to the 
latter the rule is elusive. 

Consider the following remarks which are intended to shed 
light on the element of secrecy: 

The defendants contend tha t  the manufacture and exhlbit im of the 
machine of the plaintiff WBB a public dmiarure  of all the mattera eon- 
nected with i t  and, since i t  was visible to anyone who viewed it, hence 
there could have existed no trade secret. This element of eecreey is eom- 
parstive ID nature and dependent upon the facts. The protection begins 
and ends with the life of the secrecy and the m r m y  to be proteeted de- 
pends upon the degree af public knowledge.:< 

This accord8 with the basic rule as enunciated in the Restatement 
that  "Matters which are completely disclosed by the goods which 
one markets cannot be a secret."" Apropos of this rule, the court, 
in Sandlin 21. Johnson,:' found tha t :  

[Tlhe  record warran ts  the YEW tha t  the a t rwtu ie  of Improwments 
and their  machine-combination was readily revealed by an Inapectian, and 
~n this situation the d e s  which plaintiff had made 
together with the demonstrations which they wi i i  
qumer ahout the machine. were enbtled to be held 
public discioiuie.'. 
But the fact that disclosure by inspection would seem to bar a 

claim of secrecy presumably because it affords anyone knowledge- 
able in the trade an opportunity to duplicate or copy the product 
is complicated by another ru!e. If information or data of the 
nature of a trade secret covering an item which could be dupli- 
cated is accepted in confidence, such information or data will be 
treated as protected against disclosure or improper use by the 
recipient.:' Thus, the mere fact that an item, with respect to 
~~~~ 

.i Ibtd 
~ K e w e i i  V. 0. A. Newton B Sons Co., 1 0 4  F.Supp. 162. 166 (D. Dei. 1962). 
*E Resrarement, Torts $ 7 5 7 ,  comment b 11030) 
11152 F.2d 8 (8th Clr. 1946).  
1. Id  a t  11. 
Z ?  Smith v Drsvo C a r p ,  m p 7 ( 1  note 18, ?mnmnded with dwrctzone, 208 F.2d 

588 (7th Cir.  1963).  
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which information is disclosed in confidence, could have been 
reproduced without such information is not a controlling factor 
where there is an express or implied contract, or a confidential 
relationship otherwise established, to receive the information in 
confidence. 

The secrecy rule is not only vague in application; in some 
instances the case law is in confiict. In  one case i t  was held that 
secrecy was not compromised because of the fact that  it was 
learned after information was disclosed in confidence that a 
patent covering such information had previously been issued and 
had expired, but was a t  the time of disclosure generally un- 
known.'# In another it was held that "if a discovery is one which 
con8titutes an invention and far which a patent is issued, the 
right of further secrecy is, of course, lost, for a legal disclosure 
and public dedication have then been made. , , Similarly, as to 
whether one who has unlawfully obtained or used information 
constituting a trade secret is free to do so after the patent dis- 
closure of the information in question, there is a divergency of 
views. Thus, in Conmar Products Corp. 8 .  Cniwrsal Slide 
Fmtener Co.," Judge Learned Hand comments as fallows: 

Since the specifications of the patents in suit  diicloned the first six 
secrets and par t  of the seventh, tha t  much of the secrets upon issue of the 
patent8 fell i n to  the publm demesne: and. p n m s  facie, the defendants were 
free t D  use them. The Seventh Circuit and apparently the Sixth as well, 
have, however, held tha t  If before issue m e  has unlawfully obtained and 
used Information which the ipeeiAeationi later disclose, he w ~ l l  not be free 
to continue t o  do IO after I S S Y ~ :  his wrong deprives him of the right which 
he would o t h s r u w  have had as a member of the puhiie. We have twice 
refused to fallow thls doctnne: and we adhere t o  o w  decisions. Con- 
ceivably an employer might exact from his employees a eontrset  not to 
disclone the information even af te r  the patent issued . . . Be tha t  
SI i t  may. we should not so construe any secrecy contract unless the Intent 
were put in the mort inescapable terms. . .*? 

D. PROTECTION OF T R A D E  SECRETS-DIFFERENT 
THEORIES 

The very basis for affording protection for a trade secret finds 
support in various rationales. I t  may be predicated an property 
rights3' in the trade secret, breach of contract"' or of a general 

ss Benton V. Ward, 58 Fed. 411 ( U .  lawus 1894). 
Q( Sandhn I. Johnson, 141 F 2d 660. 661 (8th Cir. 1914) 
'>I72  F 2 d  150 f2d Clr. 1948). 
9 * 1 d .  a t  155 (footnares omitted) 
33 Heraid Y. Herold China & Pottery Ca., 217 Fed. 911 (6th Clr. 1919): 

uoiiae Carp. Y. Margon Corp., 164 F.Supp 41 (U .P .J .  1858) idx tum)  
(appliestion for patent aaivea rights ta trade secret therein).  

Cir. 1911). 3'Aktiebolnget Befors \,, United Stston, 1 9 4  F.2d 146 (D.C 



PROPRIETARY DATA 

duty of good faith or e o n f i d e n ~ e , ~ ~  unfair competition,"a o r  a 
combination of any of the foregoing. The Restatement contains 
the following comment: 

There ie considerable diseurrim in iudieiai opinion. a i  ta the baais of 
liability for the disclonure or use of another's trade secrets. Analogy i l  
sometimes found in the Isw of "l l tersry property." copyright, patents,  
trademarks and unfa i r  competition. The suggestion tha t  one has  a right 
t o  exclude others from the use of his t rade  secret hseswe he has  a right 
of property in the Idea baa been frequently advanced and rejected. The 
theory tha t  has pTevalled i s  ths t  the protection IB afforded only by L 

general duty of good faith and tha t  the liability rests upon breach of this 
du ty ;  tha t  1%. breach of contract, abuse a i  confidence or Impmprbty  in 
the method of ascertaining the secret. Apar t  from breach af contract, 
abuse of confidence or impropnet? in the  means of procurement. trade 
secrets may be copied BP freely as devices or proceases which are not secret. 
One who discovers another's trade secret properly, a8, for example, by 
inspection or analysis of the commercial pwduet embodying the secret, 
or by independent invention, or by gi f t  or purchase from the owner, i s  
free to diaclose i t  OT use i t  in his awn business without liability to the 
0wner.J. 

The categorization of trade secrets as "property" is still in- 
voked, if  equity demands it, notwithstanding Justice Holmes' 
observation in E. I. DvPont Powder Co. Y. MaslandS8 that :  

The word property as applied to trade-marks and trade isereti is an 
unanalyzed expression of certam secondary eonnequeneea of the primary 
f r e t  tha t  the law makes lome rudimentary requirements of good faith.88 

Thus, Cailman makes this appraisal in his treatise:'O 
The basis for protecting trade aeerets remains anything but t iear in 

theory. "In some eases [protection] has been referred to property, in 
athera to contract, and in others, again,  it ha8 been treated as founded 
upon trust  or confidence, meaning . . . tha t  the Court  fastens the obligation 
on the mnscienee of the party,  and enforces rt aginrt  him in the same 
manner 88 it enforces. against  a party to whom a benefit is given, the 
obligation of performing B promise, on the faith of which the benefit has 
been conferred." Though these different grovnda are itill mentioned 8 s  

the basis of probetion, the question as to which ib the t rue  basis hangs 
BI B doubt oyer almaat every ease m which trade secrets m e  involved.'l 

I t  is not nece8sary. for the purpose8 of this arricle, to  dwell a t  
greater length either on the common law definition of a trade 
secret or the rationale supporting it. Let UB now appraise the 
Regulation's definition in the light of the foregoing analysis. 

d 3  E. I. DvPont de Nemours Powder Co. Y Msaland, 244 U.S. 100 11917). 
8s Preaaed Steel Car V. Stnndsrd Steel Car Co., 210 Pa. 464, 60 Atl. 4 

*.R~estrtement, Tar t i  ! 767, comment a (1938). 
as Note 36 sw7a. 
8s 244 U.S. a t  102. 
( 0  2 Cailmsn, The Law of Unfan Competition and Trademarks ( I d  ed. 

*I Id. 8 61 (footnotes omitted).  

(1906) (by implication). 

1960).  
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E. ANALYSIS O F  ASPR DEFIKITIOK OF 
PROPRIETARY DATA 

The analysis of the ASPR definition of "Proprietary Data"': 
permits, as a possible interpretation, the conclusion that if the 
end product, or any component, treatment or chemical composi- 
tion, could be ascertained by what IS commonly referred to as 
"reverse engineering," regardless of the expenditure of time, 
money, effort and skill, none of the information thus obtainable 
can be considered in the category of a trade secret. This has been 
the subject of industry's principal criticism of the definition.' 
Contractors were quick to point out that  under so sweeping a 
formula, almost nothing could qualify as a trade secret. At a 
minimum it would rule out features of design. They attacked this 
element of the definition as being contrary to  the prevailing 

The matter of proprietary rights and data was the subject of 
hearings held by a Subcommittee of the House of Representatives 
Select Committee on Small Business in 1960, under the ehairman- 
ship of Congressman Abraham J. Multer [hereinafter referred 
to 88 the "Multer Subcommittee"]. In  testifying before the sub- 
committee, industry representatives were highly critical of the 
reverse engineering aspects of the definition.'" 

The point was made that the definition was not, in that respect, 
legally sound and in support thereof the witness cited the case of 
Schrevr  8 .  Caseo Prodvcts CTOP.~' and quoted therefrom as 
follows: 

The Restatement of Tort8. ~n defining trade seer el^, staler tha t  "It [de]  
may condi t  o i  any formula,  pattern.  device. OT eomp~lstion a i  information 
which i s  vied ~n one's business, and whleh e m s  h m  an opportvmty to 
obtain en advantsze over eomoefmrn a h a  do not know or use ~t 

~~ 

ASPR 9-201 f b l  (duly 1. 19601: ". . . data providing information eon- 
eerning details oi  B contractor's secrets of manufacture.  iveh 81 may be 
conrained in but not limited LO manufacturing methods 01 p ~ a e e s r r i ,  trest-  
ment and chemical composition of materials , , io  Ihr r r f i n f  that  such 
information i a  not dieclosed by insprotion and anolyns o j  t h e  p i a d r c t  
t t s e i j  " (emphasis addedl.  

* A  The other element of the definition-that iniarmation t o  be pmpnets ry  
must also have been Drotected by the ~ o n t i a ~ t o r  from unrestricted "%e by 
others-haa been unohiectmahle to eontrsetora. and isirlg refi?cts the re- 
quirementi  of secrecy The introductory descnptwe language ths f  pro- 
prietsry da ta  means "data pmwdmg iniormallon concerning the delsiia of 
a contractor's aeereta of manufacture" has likewise presented no problems. 
si thaugh the law of trade secrets e n e o m ~ a ~ a e ~  m a n y  other cafegorler o i  
infarmaban (customer's hats, stock qnofBtlOnS. businerr p~actices.  ex? 1 wnce 
the omitted eateeonea are not the nvbieet of defensz procurement 

44 See Smith v Drava Carp , supm notes 1s and 28, and earn cited therein 
4 .  Henrings on Proprietary Rights and Dmfu Before Subcornmittre 50 2 of 

the House Scieot Cammittre nn Smol! Business. 86th Caw. ,  2d Sena 27, 30. 
84, 62, 60, 108 11960) (hereinaiter cited BI 1960 Hesrlner) 

4897 F. Supp 150, 168 ID Can" 1051I. offd ~n pmf,  r r i ' d  Pa?#. 100 
F.2d 921 (2d Cir 1961).  cerf ,  d m w d ,  342 C.S. 913 (19511 



PROPRIETARY DATA 
"The blueprints, blanks, liars of suppliers, coat da ta  and information on 

manufacturing technique would seem to fall wdhm the trade secret 
classification. I t  is t rue  tha t  matters which am eompleteiy disclosed by 
good8 on the market are not t rade  secreta." 

Relying on thin propasitian. the defendants contend tha t  all the m f o m a -  
tion revealed by the blueprints and blsnka couid have been saeertained 
by careful analysi8 of the Steam-0-Matie iron uhieh wae abtsinabie on 
the market.  By meamring the component parta,  they ISY, blueprints 
could have been prepared and the mort efficient productive method de- 
duced. The fac t  remains, however, tha t  the defendant8 took unwarranted 
advantage of the confidence which the Sehreyers repaaed m them and 
obtained the deaired knowledge without the expenditure of any effort and 
ingenuity which the experimental analysis of the model on the maiks t  
would have required. Such am advantage obtained through breach of 
confidence i s  morally reprehenaibk and a proper subject for legal re- 
dress.*, 

I t  need hardly be said that such an extreme interpretation of 
the "inspection and analysis" qualification was never intended." 
The Department of Defense, in adopting the reverse engineering 
test, merely desired to eliminate from the category of proprietary 
data, such data as could reasonably or readily be derived from an 
inspection and analysis of the product (k, without the expendi- 
ture of substantial time and effort). This would assure that data 
in the public domain, data generally known in the trade, or 
publicized, or data related to products which industry could and 
would duplicate, if it were given a chance to inspect the product 

. . .  
I s  1960 Hearing8 a t  176 (Letter From G. C Bannerman, Director of Pro- 

curement Policy, Oflce of the Aiaistsnt Secretary of Defense (S&L), Aprd 
22. 1960, to the Committee Chairman).  This letter reads, Insofar as pertment,  
8 9  follow.: 

"Re are eonvmced tha t  the 'reverse engineering' anpeet of the definition 
ahovid be clarified so tha t  Government personnel will not eiasslfy da ta  
as 'nonproprietary' Jus t  because the item can be reverie engineered with 
e x t e n w e  engineering and finsncial effort .  The east to the Government 
of  rererse engmeenng  IS B clue to the proprietary nature of iueh data.  

id take. 
r e sen t  definition IS in need af ehanee. 

never intended to describe a p r o c e ~ ~  of expensive and detailed reverse 
engineering. The fac t  tha t  they h a w  been PO interpreted dictates the 
necessity fa r  a ehanee in definition." 

6 3 6 3 8  167 
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for competitive purposes, would not be withheld or subjected to 
disclosure only in confidence.'* 

Again, in point, is the Restatement comment that "Matters 
which are completely disclosed by the goods which one markets 
cannot be a secret."'" One cannot escape the conclusion that the 
ability to duplicate by inspection and analysis depends to a degree 
on the competency and resources of the inspector. Thus, the fact 
that  a machine was exposed to public view in a small machine 
shop, but was not seen by one technically competent to evaluate 
its structure, did not constitute a disclosure which would vitiate 
the element of secrecy.'' However, when one considers the vast 
resources available to the Government if i t  should elect to dupli- 
cate independently a market product, coupled with the strong 
public interest obligation of the Government to competitively pra- 
cure, the reverse engineering test reasonably applied is neither 
inconsistent with law, against public policy, or in contravention 
of its announced policy to give due recognition to proprietary 
rights in data. In determining whether information is, or is not, 
readily or reasonably disclosed by inspection and analysis, con- 
sideration should be given to the cost and time which would be 
expended in the effort. 

The ASPR definition, in short, Bought to capture in simple and 
capsule form the basic elements of the trade secret, citing far 
illustratire purposes typical examples, and a t  the same time 
sought t o  include qualifying statements which were consistent 
with the law an the subject and the procurement policy objectives 
of the Department. The drafters considered the definition eom- 
patible with the policy of honoring proprietary rights in data. 

Having explored the common law definition of a trade secret 
and its relation to the ASPR definition of proprietary data, there 
remains for consideration the principal objective of this article- 
the suitability of using "proprietary data" in contracts, as pre- 
scribed by the Regulation. 

V. CONTRACT DATA REQUIREXESTS 

Contract data requirements are not established on the basis of 
whether the data is prourietars (ii "on-orourietarv. Contracts . .  . 
~ ~~ 

4' '1960 Hearings at 122 (Testimony of M r .  G. C Bannerman) "There IS 

mme difference of opinion between DOD and industry on what the term 
proprietary data should include. Industry would deseribe as Droorletsw 
data any information >t desired to protect rather than l ~m~t ing  ihe.tsrm to 
trade ~ e e r e l ~  W e  csnnat agree with industry that we should by regulation 
extend protection to information which is ~n the public domain or which can 
be readily obtained by analysis and exemmatian of the product. end, heme,  
which can be readily copied by others." 

l l o t e  25 s,,pru 
S e a d l  V. 0. A. Xewton C o ,  m p i o  note 24. 
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PROPRIETARY DATA 
may call f a r  complete sets (or lesser requirements) of data for  
mission purposeP or may establish requirements far  engineering 
o r  design data to meet specified "intended uses."" The detail and 
form in which data must be furnished are  spelled out, for ex- 
ample, in the case of engineering data requirements in the Air 
Force, in ten referenced specifications," which include the basic 
Department of Defense data specification MILD-70327. Since, 
in the absence of special provisions governing the furnishing 
of proprietary data, the various tables and specifications are  so 
sweeping in their engineering data and drawing requirements that  
proprietary data could be called for in every case, a number of 
special provisions are prescribed by ASPR which are controlling 
in respect of proprietary data regardless of any of the other eon- 
!ract requirements. Thus, there is required to be included in 
supply contracts a "fail-safe" provision which provides that  "Not- 
withstanding any Tables or Specification included or incorporated 
in the contract by reference, proprietary data need not be fur- 
nished unless suitably identified in the Schedule of the Contract a s  
being required."G3 The provision then sets forth the ASPR 
definition of proprietary data. In the case of a contract which 
has, a8 one of its principal purposes, experimental, developmental 
or research work, the prescribed clause provides that  the con- 
tractor need not furnish proprietary data far  items developed at  
private expense and previously sold or offered for  sale, including 
minor modifications thereof, which are incorporated as component 
Parts in or to be used with the product or products being de- 
veloped. In lieu thereof, the contractor identifies such items and 

j*  U.S. Dep't o i  Air Force MCP Form No. 71-17,  lasue I1 (Aug,  1960) 
P. 8, fig. 11. Mission pwpase. are Manuiacture (campetltwe reprocurement)' 
Desisn madihestian, Manuiacturc (Government), Service teatine, item ai  
design evaluation, Production inspection, Receivmg Inspection, Overhaul, 
Inatdietian etc 

S O U  
' lhe 
3611. 

See SECNAV Instruction 4120.12, in Hsannga on Sole 
ment Before the Subcommtttee far Speoi.d lnveatrgationa 01 
mittee on Anned Seruiors. 87th Cong.. 1st Seas. 303 (I! 
principal uses o i  data a i :  

( a i  Approval and evaiuation; 
( b i  Quality ~ s s u r ~ n e e  ( m l u d m g  inapectioni ; 
( E )  Inatallation, operation, mamtenmee, or repair and 
(di  Emergency manufacture f o r  repam and overhaul: 
( e )  Development of periormanee specifications; 
( f i  Development o i  component parts specifications, 
( g i  Design and interehangsability control; 
( h i  Provmanlng: and 
( i i  Procvrement or manuineture of items and parts for atock. repam, 

or repiacernent. 
,.'I U.S. Dep't of A n  Force, hlCP Form No. 71-77, Issue I1 (Aug 19601, 

63 ASPR 8-203.2 (Feb. 15, 1962). 
8 .  1. 
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the proprietary data pertaining thereto which is necessary to 
enable reproduction or manufacture of the item.s' In the latter 
provision as well, the ASPR definition of proprietary data is 
included. A third special  provision^. is prescribed for negotiated 
contracts for supplies calling for proprietary data which are to 
be obtained subiect to limitation on use. Such limitation precludes 
use for reprocurement. In the latter case the schedule of the con- 
tract  must state the extent of the proprietary data to be furnished 
subject to such limitations. 

From the foregoing recital it is apparent that the delineation 
and designation of proprietary data is important in the negoti- 
ation of supply contracts. The omission or delivery of proprie- 
tary data, either subject to limitation on use, or otherwise, de- 
pending on the contract terms is, of course, significant in sssess- 
ing contract performance. 

In summary, satisfying the functional needs of the Government 
far data is the principal procurement objective. Whether the 
data is or is not proprietary is a complicating factor in pricing 
data and obtaining rights therein. 

YI.  COSTRACT DATA PROBLEMS 
A. IDE.VTIFYISG PROPRIETARY DATA I Y  COSTRACT 

In  the c a w  of many newly developed weapons and weapon sys- 
tems, engineering or design data, including data covering proe- 
esses of manufacture, may not even be in existence a t  the time 
of the negotiation or, if in existence, it may not be possible to 
know or to evaluate whether such existing data in the possession 
of the prime or its potential sub-contractors will qualify as pro- 
prietary data. If negotiating as to such existing data is baffling, 
certainly a s  to nonexisting data the problem of designating in 
the contract schedule what data is proprietary, whether such data 
is to be delivered. with o r  without limitation as to use, is even 
more perplexing. Consider further, the problems arising the 
course of contract performance where, for example, in the case of 
a major aircraft contract, the contractor may be required by its 
terms to furnish over a million drawings. The "flexible" factors 
discussed above apply to each drawing, whether i t  originates with 
the prime contractor, B subcontractor or vendor. If the "fail-safe" 
provision appliea, proprietary data may be omitted; if furnished 
far limited use, they will be stamped by the contractor with the 
appropriate restrictive legend. In either event the contractor (or 

ASPR 8-203.4 (Feb I:, 19621. 
ASPR 9-202.2(b)(1) (Feb  1 5  18621. 
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his subcontractor or vendor) makes the initial, and undoubtedly 
in most instances, the final judgment. The Government has the 
formidable task of evaluating that which is omitted, in the 
absence of the evidence, or where submitted subject to limitation 
as to use, of applying the fiexible factors t o  determine if the data 
80 stamped is in fact proprietary. Obviously this can only be 
done, a t  best, on a spot check basis. Even so, it requires the 
services of qualified engineers and attorneys. In all likelihood 
any omission or improper marking will not be detected until the 
data is requisitioned for some "intended use." I t  would consume 
an inordinate amount of manpower and time to completely and 
thoroughly examine and evaluate such drawings befare accept- 

In an article by Howard I. Forman,l' who a t  one time served 
as head of a patents group for a field agency of the Department of 
the Army, there is presented a graphic three-year case history of 
the complex problems which arose in the negotiation and perform- 
ance of a research and development contract of the Army Ordi- 
nance Corps where the contractor sought to safeguard from later 
commercial use by others his proprietary rights in background 
information and data which were required to be furnished to the 
Government. I t  dwells on the negotiation but also discusses the 
contract administration problems with respect to restrictive 
legends placed on the drawings furnished. In the case in ques- 
tion the Government project engineer did, in fact, review the 
progress reports of the contractor and restrictive legends thereon 
indicating that certain data was proprietary. He consulted with 
patent counsel who could see nothing in the alleged proprietary 
information that wasn't to be found in normal reference hand- 
books. The company reviewed the matter and admitted its error 
and asked that the copies of the report be returned for reconsider- 
ation. When the report was returned i t  was observed that the 
restrictive markings as to Some fifty items which had been 
alleged to be proprietary in the first iswe were removed, but 
approximately the same number of other items were alleged ta be 
Proprietary in the second issue. "However, despite the fact that  
not one word of the report itself had been changed, not a single 
item of the first group was included among those listed in the 
second group.'''q This raised serious doubts as to whether there 
was any agreement among the corporation's engineers as to what 
was really proprietary data. The Government met with the con- 

ance. 
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tractor's officials and a t  this meeting "it was agreed by both sides 
that i t  was a practical impossibility to comply with the contro- 
versial clause . . . because there were too many differences of 
opinion among the contractor's personnel, as well as among the 
Government's personnel 8% to what constituted 'proprietary 
data.'",' The company finally agreed to reidsue its reports with- 
out any markings on them whatsoever. 

E. IYDCSTRY VIEWS O S  PROPRIETARY DATA 

Superimposed on the difficulties described are additional prob- 
lems posed by the magic words "proprietary data." Regardless 
of the Regulation and contract clauses, segments of industry 
neither understand or accept the ASPR definition nor, for that  
matter, the common law concept of trade secrets. In such cases, 
even a common meeting ground for negotiation on the subject is 
lacking. 

I t  has been previously noted that in the course of the hearings 
before the Multer Subcommittee, industry witnesses repeatedly 
took the Department of Defense to task for the inadequacy of its 
definition of proprietary data, particularly with respect to the 
matter of reverse engineering.o' An opportunity was afforded 
these witnesses to present their views in writing. In  a lengthy 
letter to Chairman Multer, dated June 23, 1960, from three of the 
principal witnesses, Yessrs. Scott, Marschalk, and Lent," there 
is a very extended dissertation an the subject of the ASPR 
definition, but m a t  significant is the following explanation of 
what "industry"" considers should be treated as "proprietary :" 
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Industry's position i i  iimpie and elear: These drawings are the piivate 

property of the pmvste parties who spent the t ime and the  money t o  ereate 
them. Thia i n  t rue regardless of the information they contain. Like any 
ather private property, the O ~ D I  can diapoae of these drawing8 in any 
legal manner he ehoaaea. He can give them away, sell them, loan them, 
or mlealie them for stipulated purposes, only. Their ~ a l n e  cannot be 
measured in terms of the paper,  ink and time required i a r  physiesllY pre- 
paring them: their  true value reaidas in the  information or data thereon, 
and the rights to use tha t  da ta  to convey the inteiiigenee which i t  r ~ p r e -  
aenta. The right to use the drawings to convey the intelligence refleeted 
by them is the primary right of ownership. 

A good il lwtration can be obtained by carrying the point to the  ridieu- 
lous. Suppose tha t  a msnufaetnier of valves is foolish mavgh to spend 
his time and money t o  create a drawing for B standard and cammonplaee 
1&32 machine m e w .  He amignn his own p a r t  number and rises his own 
ti t le block. The manufacturer owns tha t  drawing. He does not own any 
rights 60 f a r  a8 10-32 screws %re concerned. If the Government wants the 
msnuficturer ' i  drawing, i t  muat get it under the terms of use agreed to by 
the manufacturer.  Thin in no way atopa tho Government from getting ail 
the 10-32 screws i t  want8 from eountieas ~ioureei, but  i t  has no right 
to use this manufacturer 's  drawing of B 10-32 SCTBW to manufacture them 
vnlesa the m a n u f a e t u m  hsa agreed to release the drawing for tha t  
PY~PoSe. 

Is this position reasonable? Indeed i t  is. The knowledge of the pro- 
duction of 10-32 smew8 i8 in the public domain and, thereiare.  i t  e m  be 
obtained from the public domain and the Government's position in respect 
to gett ing competition for the production of 10-32 screws i i  campletely 
protected. To contend tha t  because the iniormation is in publie [s ic ]  
domain, the msnufaeturer 'a r ights in his drawing need not be reapeeted, 
in to intradues B factor of judgment to which the manufacturer is not B 
par t s .  When the Government asli~mei the a rb i t ra ry  right to decide what 
par t  of B manufacturer 's  drawing is ,  or is not, proprietary,  B dividing line 
of justice can no longer be d r a w o '  

The above typifies the views of a very vocal Segment of industry. 
The point is made that "regardless of the information it con- 
tains" the drawings of a manufacturer are  his private property 
and should be respected even if the information is in the public 

"There are many amali eoneerna whose p n m p s l  source of m ~ m e  is 
derived from the 881. of proprietary >terns. To them any reguiation 
which makes proprietary da ta  avaiisble to competltora in undarirnble. 
"On the ather hand, there are many small e~neerns which do not  ell 
proprietary items. , . . 
"These firms, too, are extremely important to the Natmn'n eeonamie 
strength and to i t s  defense program. If  t h e u  opportunity to  partielpate 
in defense Procurement is 8eiioudy curtailed, the present decline in the 
participation by small buamess in the defense program will be ace& 
orated. . . . 
"It  1s obviou8 tha t  comments on p'esent Proprietary pollciea or roeom. 
mendations for change must be viewed I" the l ight of the experience and  
interests of the firm making this ciitlclim or recommendation; and we 
can appreciate t h e n  pmt lon .  However, cansideratmn must be given 
to the needs of every type of defense contractor." 1860 Hesnngs e t  
122-23. 

a. 1960 Hasrings s t  215. 

AGO ledas 173 



MILITARY LAW REVIEW 

domain. That a drawing produced by one is his private property 
is unquestioned; that  he has a right to sell it or withhold it, i8 
likewise t rue :  but the mere fact that  it is private property does 
not endow the information contained therein with the attributes 
of, or entitle it to the protection accorded, a trade secret. 

The foregoing is cited because it fairly reflects the view8 of 
some who contract with the Department af Defense, and who may 
well be applying such criteria in negotiating and marking pro- 
prietary data. 

To protect itself against improper markings the Department of 
Defense reserves the right, notwithstanding any provisions of 
the contract concerning inspection and acceptance, to modify, re- 
more, obliterate, or ignore any marking not authorized by the 
terms of the contract on any piece of data furnished under the 
contract." While it is argued that this vests in the Department 
an arbitrary right to destroy valuable rights in the contractor, the 
fact 18 that the Government is mast reluctant to exercise such 
authority. I t  is probable that i t  would be done only in the clearest 
cases. Errors in judgment invite censure and litigation. 

Even the General Accounting Ofice, which is mast solicitous of 
the Government's rights, which champions procurement by formal 
advertising, and which has criticized Government agencies for 
failing to pmcure and use available data for competitive procure- 
ment," adopts a most cautious and conservative approach in 
passing upon complaints that proprietary data is being improperly 
used for reprocurement, as evidence by the cases discussed belour. 

C. D A T A  DISPCTES  

The experience of the Air Force in two instances in which it 
sought to utilize data for reprocurement, in furtherance of what 
was considered to be the will of the Congress, the recommenda- 
tions of the Comptroller General and the policy of the Depart- 
ment of Defense to assure "optimum competition in the purchase 
of military supplies" will illustrate the perplexing problems and 
frustrations confronting the beleaguered bureaucrat at the work- 
ing level. In discussing these cases i t  is not intended to embark 
on a critique of the factual and legal considerations of the cases 
in question but rather to present a resume of the chronology of 
events so as to give Some indication of the legal complexities and, 

"ASPR 9-203.l(h) (Feb. 16, 1962). 
66 Repart of Com~i ra l l e r  General t o  Con~ress ,  in Heairngs o n  Solo Soirree 

Proeiirmwnt. supra note 63, at 871: Testlmany af the Comptroller General 
(Joseph Campbelll. Heori>ios. m p r u ,  at 11. 
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more significantly, of the procurement delays incident to the 
resolution of this type of dispute. 

GaystowDayton Aircraft C u e .  One case involved the procure- 
ment of a nylon static discharger in which an  exhibit attached to 
the specification utilized by the procuring agency, an Air Force 
Depot, for inviting bids pursuant to formal advertising, had been 
furnished to the Air Force by the Gayston Corporation. When 
the bids were opened on August 4, 1960, another firm, Dayton Air- 
craft  Products, Inc., was the low bidder. The Gayston Corpora- 
tion, which had initially submitted an unsolicited proposal con- 
taining improvements to static dischargers to an Air Force labora- 
tory for test and evaluation purposes and which had subsequently 
drafted the exhibit to the specification in order to interest the Air 
Force procuring agency in purchasing the improved product, pro- 
tested to the Air Force and the Comptroller General that  the 
exhibit it had prepared wan proprietary to it and was improperly 
used far competitive procurement. The Air Force position SUP- 

porting its rights to use the exhibit prepared by the Gayston 
Corporation was submitted to the Comptroller General on Novem- 
ber 8, 1960. There followed a series of decisions by the Comp- 
troller General. In the first, on December 22, 1960, he ruled in 
favor of the Gayston Corporatian on the apparent grounds that 
the specification was proprietary.". When the award was about 
to be made, the low bidder, Dayton Aircraft Products, Inc., in 
turn, protested. The second decision was rendered by the Comp- 
troller General on May 15, 1961,a~ affirming his earlier ruling. On 
a reelama by Dayton Aircraft Products, Inc., the Comptroller 
General again reviewed the case and on June 21, 1961, reaffirmed 
his earlier In so doing he recognized by r e a ~ o n  of 
information supplied by Dayton Aircraft Products, Inc., that  the 
exhibit prepared by Gaystan "ma5 not have fallen within the 
strict definition of a ' trade secret' as enunciated in Section 767(b),  
Restatement of the Law of Torts," but found that i t  had been re- 
ceived in confidence, presumably a i thau t  regard to whether it was 
a trade secret, and the Government uv.8 under a duty ta hold its 
details inviolate:" The contract was finally awarded to the 
Gayston Corporation an June 29. 1961, almost eleven months from 
the date of the original protest. In the meanwhile the procure- 
ment was delayed in the Air Force despite urgent defense require- 
ments. To have given the contract to the Gayston Cororation 

"MI.  Comp. Gen. 8-143711 (Dec. 22, 1960) (unpublishedl. 
&*MS. Comp. Gem B-143711 Inlay 16, 1961) l u n ~ ~ b l i i h e d l .  
 MS. Comp. Gen. B-143711 (June 21, 1961) (unpublished1 
. " I d .  at pp. 1-2. 
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during the period that the protest was under review would have 
rewarded the protestant by awarding i t  a contract a t  a higher 
Price bs virtue of the fact that its protest had put the matter in 
issue: while an award to Dayton Aircraft Products, Inc., before 
the final disposition of the issue might have inequitably prejudiced 
the Gaystan Corporation, if its position were later supported, and 
left it with a questionable remedy.. The v i e w  of the Comptroller 
General as to the latter Consideration were expressed as follows 
in its December 22, 1960, decision: 

We are of the view tha t  an award under the instant invitation would 
not be ''mast advantageous to the United Stater" vnder the eircumitsnees 
mualved. Any resulting emtrac t  to the low bidder uould embody speeifi- 
cations which were not nghtfully the pmperty of the Government and 
would unreasonably compound the injury already suffered by Gayaton. 
Also we do not believe tha t  the Government ahould infringe a proprietary 

by procurement. I t  ahauld be noted tha t  Gayrton has 
no readlly wadable  statutory remedy t o  pursue a i  would be the eale 
where a patent IS being infringed under B Government contract . . . While 
Dsyton Aircraft  IS the lawest bidder under the invitation and would be 
ordmsrily entitled to an sward, we belive tha t  the integrity of the Govern- 
ment 

Aircraftsmen Case. The case of the protest of  Aircraftsmen, 
Inc. is equally m point. The facts are briefiy as follows: 

Aircraftsmen, Ine. furnished drawings to the Air Force cover- 
ing an empennage stand procured by the Air Force under a 
negotiated contract in August, 1966. The Air Force subsequently 
sought to  use these drawings for procuring empennage stands on 
B formally advertised basis commencng in April, 1960. After a 
number of delays the opening of bids was finally scheduled for 
So\,ember 7,  1960. In the meanwhile Aircraftsmen, Inc., had 
protested to the Air Force that an award to any other firm would 
result in a patent infringement and also brought the matter to 
the attention of the Senate Small Business Committee. Informal 
meetings were held with the committee staff and by letter of 
October 14, 1960, the Air Force stated its position to the effect 
that  the Department had full rights to the drawings in question 
and that i t  proposed to proceed with the procurement 88 sehed- 
uled. Aircraftsmen then protested ta the Comptroller General on 
Sovember 4, 1960. Further procurement action was held in 
abeyance and. a t  the request of the Comptroller General, the Air 
Farce again reviewed the case and responded to the Government 
Accounting Office (GAO) on February 16, 1961, affirming its 
position that the Air Force had full rights in the data. The Comp- 
troller General. after exhaustive Consideration of all the facts, 

B cantraefar requ~res tha t  the invitation be canceled:' 

-1 Ma. Comp. Gen B-143711, s u p m  note 6 7 .  at  p 6 
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including the study of affidavits submitted by the company and 
the Air Force, came to the conclusion "that the Government did 
not obtain under Contract No. 33670 B license or right ta use the 
Aircraftsmen empennage stand data and drawing No. 1001 for 
competitive procurement purposes and that by neeesary implica- 
tion the Government agreed that i t  would not 80 use such data 
and drawing." His decision was rendered on August 28, 1961.:* 
Ten months had elapsed before the matter was administratively 
resolved. 

While it is not proposed to indulge in a critique of the GAO de- 
cision, it is submitted that a careful study of the opinion will 
convince the reader that  a considerable effort was made to reach 
what was undoubtedly regarded a s  an "equitable" result. The 
case highlights again the difficulties in determining the Govern- 
ment's legal rights to data encountered bath by the Air Force and, 
judging from the time devoted to its review before reaching a final 
decision, by the GAO. This factual analysis also demonstrates the 
adverse impact on procurement of the inevitable delays involved 
in the final resolution of such disputes. 

I t  has been argued that there are other "flexible" yardsticks in 
Government contracts which give riae to disputes, the most note- 
worthy of which i8 the provision in a number of standard clauses 
for ''equitable adjustment" of the contract price, and that the 
Government and its contractors have been able to cope with such 
disputes without adversely affecting the procurement pmcew 
There are, however, significant differences. For example, the 
equitable price adjustment is predicated on generally accepted 
accounting principles-odified far the Department of Defense in 
the ASPR, Section XY. These principles are well defined and 
universally accepted. More importantly, disputes as to "equitable 
adjustment'' of price do not delay contract performance. The eon- 
tractor is obliged to proceed with the contract work during such 
period of negotiated price adjustment, or during an appeal in the 
event of a dispute. In the case of data, however, the Department 
is reluctant to ignore markings or w e n  to appropriate for repro- 
curement unmarked drawings which are the subject of proprie- 
tary rights el aim^ until the matter has been fully resolved. An 
equitable price adjustment may be rectified by an appeal, but an  
improper publication of proprietary data has lasting and per- 
haps costly consequences. The publication can destroy the ~ec recy ,  

As a result of the unique nature of properietary data and in- 
formation and the possibly irretrievable consequences which flow 
from compromising the element of secrecy through improper dis- 

72 4 1  cornD.  an. 161 (1961) 
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closure, disputes with respect to proprietary rights in data tend 
to forestall usage until the matter is resolved with some degree 
of certainty. 

Time is of the essence in defense procurement. The protracted 
delays which may be involved in the adjudication of the question 
as to whether data is proprietary or not for the purpose of u8e 
of such data for reprocurement cannot be tolerated. Neither 
the Board af Contract .4ppeals procedure nor GAO review pro- 
vide an adequate vehicle for the resolution of disputed data issues 
under such circumstances. 

In summary, therefore, the indefiniteness of the proprietary 
data definition and the resultant problems to which it gives rise 
in contract administration, compounded as they are by industry's 
non-acceptance of the ASPR definition and the Serious come- 
quences to procurement of the delays incident to the reolutian 
of disputes with respect to the identification, furnishing and 
subsequent usage of data alleged to be proprietary, all Contribute 
ta the difficulties and deficiencies encountered in trying to  carry 
out the provisions of the current Regulation. 

The Department of Defense is, of course, fully aware of these 
problems. Mr. Bannerman, Director far Procurement Policy, 
Office of the Assistant Secretary of Defense (Supply and 
Logistics) testified a t  length on the subject before the Multer 
Subcommittee in March, 1960: 

VII. DOD P R O P O S A V ' D A T A  DEVELOPED 
AT PRIVATE EXPESSE"  

Recognizing that a fresh approach was necessary to  correlate 
more effeeti\*ely and practicably the interests of the Government 
in obtaining all data essential to meet its requirements and a t  the 
mme time in carrying out the Government's policy of fostering 
private development of items having military usefulness and en- 
couraging free Ron of information concerning such items to the 
Government, a revised draft  of the Regulation was developed by 
the Department of Defense and presented to industry in Navem- 
ber, 1960. The basic policy was i o  provide protection for data 
developed a t  private expense. The fallowing extract from the 
letter explaining the revised Regulation presents the rationale 
underlying the new concept: 

It was concluded that any definition a i  "pmprlefary dntp" which would 
be objective snd auseeptible of reasonable adminiatration would neeessnrily 
be SO broad BP t o  be Vsiueleis For mstanee. all would agree that auch B 

- 1960 Hcarlnga at  111-142 
___.. . 
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deflnition should include data concerning "treatment of materials." "manu- 
facturing methods." "chemical eompositmn," ete., m c e  information on them 
matters i s  not readily asesrtarnabie from the produet. But, how about 
"tdeimces" and banieally, how abaut "designs"? These also m e  f re -  
quently not readily ascertainsbie from the product although admittedly 
they frequently are. Hence, if the test of "readlly ascertainable from the 
product'' i s  retained. we are immediately thrown back into the necessity 
for  a cantroversml, Item-by-item determination in advance of eontrseting 
and, in same CBOCP, in advance of design and development. This procedure 
has already been found to eantain formidable administrative difficulties. 
I t  has been suggested tha t ,  in order to make our sdmmistratmn feasible, 
we should eliminste the teat of "readily ascertainable from the product" 
and t rea t  all data on talersneea and dewgns as "pTaprietary.l' Such B 

policy would render p m e t x d l y  sli msnvfaervring drawings "pmpnetray" 
m c e  pisetm.iiy ali drawlngs contain information concerning designs OT 
to1eraneen. 

W e  have concluded tha t  the only praetieal solution is to eliminate the 
dennhon of "proprietary data" altogether and t o  provide "limited rights" 
protection to data which WBP developed at private expense. This eon- 
e l u s m  greatly simplifies both the regulation and Its adminiatration. I t  
permits YQ t o  gat any and all data  which we need and eliminates the 
necessity for pre-decision a8 to the "proprietary" nature of mdwidual items 
of d a t a . .  . . 
Meetings held with industry representatives in December, 1960, 

and in July, 1961, failed to achieve any accord or acceptance of 
the new proposal. To those knowledgeable in Government pro- 
curement, the problems anticipated in the substitution of "data 
developed a t  private expense" for "proprietary data" were not as 
formidable perhaps 8% those presented by "proprietary data" but 
were sufficient to arouse deep concern that the substitution might 
only be replacing one set of problems with another. The proposal 
is still in abeyance. 

VIII. RECOMMESDED SOLUTION 

I t  18 apparent that there is no simple solution ta the data prob- 
lem. There i8 no assurance that substitution of the concept of 
"data developed a t  private expense" for that  of proprietary data 
will achieve practical results. Whatever terminology is employed, 
the value of data or information is not to be determined by the 
label i t  bears. Not only are many factors determinative of the 
value of data or information, but also there can be a great 
variance in opinion as to the assessment of such factora. In one 
ease the amount invested in the development of the information 
or data may be controiimg; in another the benefits to be derived 
by the prospective buyer may fix the price. The mere fact that 
information mas  be novel or secret does not necessarily endow it 
with great value. However, the fact that  i t  is an innovation, a 
discovery, or perhaps an inventim v h i r h  wpresenta a great tech. 
*GO bB68B 1-0 
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nological advance or breakthrough in the a r t  or will result in 
greatly expedited or more economic production would provide the 
hasis for substantial reward. The reward is not necessarily a 
payment. More often than not i t  may he the award of B research 
and development or hardware contract. 

No doubt Government personnel have been too prone a t  times 
to negotiate for proprietary data or information on the basis of 
actual cost plus an allowance for overhead and profit and without 
regard to its other characteristics of value. They may have failed 
to recognize the significance of such value8 in demanding such 
data or information with unlimited rights of use as an incident 
to contract award without payment therefor. Finally, notwith. 
standing its intrinsic commercial value to the contractor 8s a trade 
secret, they may have demanded such data needlessly. I t  is sub. 
mitted that the most realistic way to cope with the problem is to 
follow the procedures established generally by the Armed Serv- 
ices Procurement Regulation with respect to pricing. This would 
be accomplished by a statement of data policy with such additional 
direction as may be necessary to impresa on procurement person- 
nel that  proprietary data or data developed by the contractor a t  
his own expense may have an intrinsic commercial or market 
value which must be accorded full consideration both in the 
establishment of contract data requirements and in connection 
with negotiating far the end item for which such information or 
data is to be provided. 

The requirements for data would he incorporated in the sched- 
ule in terms of "mimion objectives" or "intended uses" with m y  
other descriptive material (miltary specifications) essential to 
establish the detailed manner and form in which the material is 
to be prepared and furnished, without regard to any further 
characterization as to  whether such data i a  "proprietary" or "de- 
veloped by the contractor a t  its own expense." The price to he 
paid wili, however, be determined by the nature of the data and 
whether it is to be procured for unlimited use, including manu- 
facture or procurement, m whether i t  is to be obtained subject t o  
wage limitation. The contract implementation therefor would be 
substantially in the form of the two standard type ~ l a u 8 e s  which 
cover the furnishing of data, one without limitation as to use and 
the other with restriction as to use as provided in the schedule. 

The foregoing, of course, represents merely the underlying 
principle far such implementation. It does not seek to deal with 
more detailed considerations, or delve into the problems of sub- 
contractor, or so-called "vendor data." This would require further 
development. Admittedly, it is not a novel solution. I t  repre- 
I80 *GO 1 3 0 8 8  
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sent8 a compromise between the past and the present. Prior to the 
publication of the Regulation, there was a policy vacuum, in that 
no guidance or instruction was given to procurement personnel 
in this area. With the introduction of the current Regulation not 
only was the stage set for according recognition to proprietary 
data but the script provided a detailed and intricate contractual 
mechanism for carrying out the policy in all phases of procure- 
ment, and, as a result, gave rise to  the problems discussed above. 
The proposal that  recognition of such data be accorded in the 
Regulation through appropriate pricing philosophy or by accept- 
ance subject to limitation as to me, but not through a provision 
in the contract itself, repreaents a middle of the road approach 
and one which may well achieve the mutual objectives sought by 
Government and industry. 

There will still remain B divergence of views a t  the bargaining 
table as to the value of proprietary data which may be considered 
part  of the data package called far under the contract, or 8% to 
the identification of data which is to be provided subject to 
limitation as to use, including data to be supplied by subcontrac- 
tors or vendors or of data which need not be furnished. However. 
such difference of opinion will be resolved, 8s they should be, 
prior to execution of the contract-and not perpetuated during 
its administration and even far years fallowing its completion. 
There will still be the problem of avoiding a t  the outset what has 
been commonly referred to as "swiss cheese drawings": <.e . ,  those 
drawings in which the proprietary data is omitted or blocked out 
with the result that the Government ia provided with emasculated 
drawings that may not even be suitable for maintenance or in- 
house repairs. Finally, there will a180 be data problems associated 
with contract performance, such as determinations as to the ade- 
quacy or completeness of data supplied pursuant ta contract 
schedule requirements and specifications. Whatever these residual 
problems may be, considerable progress will have been made if 
"proprietary rights" questions can be eliminated from the area of 
contract performance and data delivery evaluation. 





COMMENTS 

T H E  UNEASY CASE FOR PROHIBITISG TELEGRAPHIC 
BIDS.' As a general rule, telegraphic bids are not authorized in 
formally advertised Government procurement.' Unauthorized 
telegraphic bids are treated as unresponsive to  the invitation for 
bids and are not considered for award of a contract: A contract- 
ing officer may permit telegraphic bids when the date for bid 
opening is too close far bidders to prepare and submit bids on the 
required forms or when prices are subject to frequent change.' 
In contrast to the restrictions on wired bids, telegraphic rnodifi- 
cations of hand-deliuered and mailed bids are always authorized,' 
subject to the rules governing late modifications: The general 
prohibition of telegraphic bids seems unjustifiable, particularly 
when compared with the treatment accorded telegraphic modifi- 
cations. 

Nearly a decade ago the Comptroller General indicated that the 
justification far prohibiting telegraphic bids was the possibility 
that  B bidder could wire his bid after learning from the public 
bid opening what the other bids were. That possibility, however. 

The opinions and e m ~ l u ~ i o n s  presented herein are thare of the author 
and do not neeeraarily represent the views of The Jvdge Advocate General's 
School nor m y  other governmental agency. 

1 Armed Services Procurement Reg. para.  2-202.2 !April 15 19621 !here- 
inafter referred to and cited BS ASPRl  ; Federal Procurement Reg. pare.  
1-2.202-2 (1960) (hereinafter referred to and cited aa FPR) , Standard 
Forms 30 and 33 (Oet. 1957 ed.;, ci. 2 ( a ) .  
?40 Camp. Gem. 279 (1960).  digested in U.S. Dep't of Army. Pamphiet 

No. 715-50-72. S 11. para.  2 (lBG1) !Procurement L D I ~  Service) (herein- 
a f te r  cited 8 s  DA Pam 711-60-72). General r d e i  on the ~ e i ~ o n 8 i s e n e a s  of 
bids are contained In ASPR 2-404.2 (Oet 3, 1960) and F P R  1-2.404-2 
i l ( i E " i  ~-"".,. 

~ A S P R  2-202.2 (April  15, 1962); FPR 1-2.202-2 (19601 
4 ASPR 2-304ia) (April  15, 19621; F P R  1-2.304 (1960;; Standard Forms 

80 and 33 (Oet. 1957 ed . ) ,  el. 2!al. 
8 ASPR 2306 (Aprd 15, 1962) ; F P R  1-2.305 !1960),  35 Camp. Gem 468 

(1956).  digeated in DA Pam 715-50-1, Bids and Awards ~ a r a .  66 (19671. 
8Ms. Camp. Gen. B-116587 (Aug. 2 6 ,  1853),  digested I" 22 U.S.L. Week 

2083 (19531. The ComDtraiier General sdooted 8.1 the reason fo r  the mohi. 
bition the pos>tion of the Court of Claims in Leitman Y.  United  stale^, 104 
Cf. Ci. 324 (19451. The Comptroller General permitted consideration of B 
wired bid tha t  had been dmntehed  before bid oeemne The Comotraller 
General argued tha t  the per& sending the teieeram &Id not have had 
knowledge of the other bids. The deeman wsa averruled by 10 Comp. Gen. 
269 i19601. disested in DA Pam 716-50-72, B 11. ~818. 2 (1961).  but the 
overruling pertained only to the permisanon to waive the failure t o  obey the 
prohibition aealnst  wired bids. 
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i s  eliminated by the rule prohibiting consideration of any bid, 
whether mailed o r  telegraphed. that is received after bid opening 
and was not deposited for transmission in time for delivery before 
the bid opening: Proof of timely filing, however, may be more 
difficult for a wired bid than far a mailed one. Far example, there 
i s  nothing for telegrams comparable to the fixed railroad and air. 
line dispatch schedules maintained for letters. The additional 
burden, though, w 1 1  fall not so much on contracting officers a8 
on persons choosing to wire bids A late telegraphic bid will not 
be considered by the Government u n l e ~ ~  the bidder provides clear 
and convincing evidence, including subjtantiation by an official 
of the telegraph company, that the bid was timely filed.' Evaluat- 
ing proof may be slightly more difficult for a contracting officer 
when a late bid wad wired rather than mailed. However, the 
additional difficulty must also attend late telegraphic modifica- 
tions, and they are not prohibited. 

It might be contended that increased use of telegrams would 
increase the number of late bids, and thus the administrative 
problems of contracting officers, 8s bidders exercise a natural 
propensity to wait until the last minute  before depositing bids. 
That propensity, though, must operate even when telegraphic bids 
are not allowed, and there i s  no reason to believe there would be 
more late telegraphic bids than late mailed bids or telegraphic 
modifications. 

The argument may be made that telepraphc bids are restricted 
because valid contracts cannot be made by telegrams. However, 
the usual rule appears to be that contracts may be made by wire.cf 
Moreover. if  the argument were true, neither telegraphic bids nor 
telegraphic modifications would ever be permitted. 

A more respectable argument i s  that praying that a bid was 
submitted with the bidder's authorization is more difficult for 
telegraphic than for mailed bids. The burden of proof falls on the 
Government when an attempt is made to bind a low bidder who 
claims a bid in his name was not authorized The argument, none- 
theless, has apparently been thought insufficient t o  justify pro- 
hibiting telegraphie modifications. There seems to be no reason 
why it should be more persuasive where telegraphic bids are 
involved. 

It may be contended that the reason for prohibiting telegraphic 
bids IS B simple administrative one:  if bids are submitted on 

- A S P R  1-303 (Aprrl 16, 1 0 6 2 ) ,  FPR 1-2.303 119601, Standard Formi 
30 and 33 (Oef 1957 ed ) ,  c1 4 

a ASPR 2-303 4 (April  16, 1962) : FPR 1-2 303-1 11880) 
1 Carbin. cantraerr s 38.  7 8 ,  81  ll"0i 
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forms identical in size and shape, the contracting officer's burden 
of working with the bids is eased. The answer is that bidders are 
free to use any d o c u m e n h t h e r  than a telegram-regardless of 
size and shape.I0 Besides, the present rules increase the contract- 
ing officer's burden. They force bidders who wish to submit a 
price a t  the last minute to mail a formal bid followed by one or 
several telegraphic modifications. Thus the contracting officer has 
two or more communications instead of the one he would have if 
telegraphic bids were permitted.>l 

I t  appears from the foregoing that the justification, if any, 
for restricting telegraphic bids must differentiate between those 
bids and telegraphic modifications. One possibility is that  madifi- 
cations are relatively simple, while bids a re  complex-particularly 
with the required contract clauses and specifications-and can- 
not be conveniently contained in a telegram. However, the 
incorporation by reference technique, now permitted when tele- 
graphic bids are authorized,': should make a telegraphic bid a 
simple document. 

Another possibility is that telegraphic bids are usually pro- 
hibited because they cannot comply with requirements for de- 
scriptive literaturela or bid bonds." Wired modifications only 
rarely involve changes in descriptive literature or bid bonds." 
However, the suggested justification applies only when bid bonds 
or descriptive literature are required; the prohibition sought to be 
justified is f a r  more sweeping. Moreover, when bid bonds or 
descriptive literature are required, they impose constraints of 
their own on the use of telegrams. I t  is not clear why additional 
constraint8 should be imposed by the Government when means 

'Osee Ma. Comp. Gem. B-128399 (July 19, 19661, digested ~n DA Pam 
715-60-1, Bids and Award. para. 69 (1957).  See also ASPR 2-301ie)  
(April  15, 1962);  F P R  1-2.301ie) (1960). 

The regulations provide tha t  "In order tha t  the contract may be exe- 
cuted on the proper forms the invitation for  bids will slm pro\wde tha t  
kleKrsphle bids nhsll be confirmed on the prescribed form and submitted 
Promptly t o  the contracting officer.'' ASPR 2-202.2 iAprii  15, 1 9 6 2 ) ;  F P R  
1-2.202-2 (1960). I t  i s  not clesr whether all telegraphed bids, 01 only the 
winning one, need be confirmed. Even if ail must be eonfirmed, the forms 
for each one but the winning bid would only be atared and would not prove 
sdministrrt ively burdensome. 

1 1  ASPR 2-202.2 ( A p n l  15, 1862); F P R  1-2.202-2 (1960) 
18 See ASPR 2-202.6 (April  15. 1962) ;  FPR 1-2.202-6 (1960) 

1 3  Mast  madificsfiona change p r m s  OT delivery dates. Occarianally B 
modifiestian merearmg the bid price might require a change in the bid band. 
There seema to be no reason why the bandsman could not telegraph an increase 
in the bid bond See 39 Comp. Gen. 618 l1960). digested in DA Pam 715- 
60.64. 5 111, para.  4 ( 1 9 6 0 ) .  Moreover, tho penal Q Y ~  of bid bonds IS fie- 
quently expressed I" terms of a percentage of the bid price. See ASPR 10- 
102.3(b) (Jan. 31, 19611: F P R  l-lO.l02-3(b) (1961). Such bonds would 
not require a chanee even when a modificafjon inereaae~ the bid pnee.  
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are deviaed for overcoming the constraints inherent in the re- 
quirement of bid bonds and descriptive literature. For example, 
descriptive literature may be mailed or hand-delivered early, be- 
cause i t  involves no last-minute cslculation. Prices, delivery dates, 
and similar dates could then be telegraphed a t  the last minute, and 
there seems to be no cause for prohibiting use of a telegram.'i 

It may be argued that telegraphic bids are restricted because 
they are less secret than mailed bids. Wired bids may be compro- 
mised by either the telegraphic agency or by the Government 
offrial who opens a telegram so that the invitation number and 
the bidder's name may be put on the bid envelope.'. Secrecy is 
much less a problem with modifications, which u~ually contain a 
statement, such as ''Deduct $10,000 from price of item 1," that 
would be of little help to competing bidders. Telegraphic bids are 
not unique in their susceptibility to compromise. Mailed bids 
may be opened by the Government to identify the bidder and the 
procurement.'i Moreover, a person using a wired bid may send 
B supplementary telegram instructing the telegraph clerk a t  the 
receiving end about putting the bidder's name and the invitation 
number on the bid envelope. The telegraph agency could leak 
information to a competing bidder. Yet the possibility of a leak 
is probably rather small. In any event, secrecy is enforced far the 
bidder's protection, and he should be permitted to riak disclosure 
as the price of using a telegraphic bid. 

The suggestion may be made that telegraphic bids and modifica- 
tions are treated differently because only the former are so com- 
plex that errors in transmission will be frequent. Even though 
incorporation by reference simplifies bids, they will be much more 
complex than modifications and thus the chances far errors in- 
crease. Each error may require expensive and time-consuming 
handling before a bidder may obtain appropriate relief." Thus 
there is a forceful argument for permitting wired modifications 
and prohibiting wired bids. The counter-argument is that tele- __ 

26 Bid bonds s i m  may be mailed early. As explained in note 15,  nupro. the 
penal Q Y ~  of  bid bonds IS frequently stated not as a specific sum bnr only as 
B percentage of the bid P T I C D .  Thus B bond msy  be issued before a bid price 
IS eatablirhed. If the bondsman insists on expreaning the penal sum as an 
exact f iwre .  the bidder may set a figure certain not to be iower than the 
final bid rill be. 

l i  Aceordin= to the reyulstmna, ''Unidentified bids may be opened salely 
for the pnrpose of idintifieation, and then only by an official i ieeif ieal iy 
designated for this purpare by the head of the purchasing activity." ASPR 
2401(b) (July 1, 1960). FPR 1-2.101(b) (19601. 

1. See the regulations quoted in note 17, supra. 
1s The correction of  mirtakes IS treated in ASPR 2-46 (dated ~ a r m Y 3 1 ~  

July 1, 1960, Jan. 31, 1'361, AUE 21, 1961, Feb. 15, 1962)  and FPR 1-2.406 
(dated variously Sept. 1960 and Sept. 1'3611 
186 nco B'biB 
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graphic bids are not unique in their susceptibility to errors. A 
bidder may, for example, telephone his bid from City A to an 
agent in City B who records figures on a bid form which is then 
hand-delivered. The means of transmission is a t  least a s  subject 
to error a8 is telegraphy: yet the bid may be considered. Since 
there is apparently no way to proscribe all means of bid trans- 
mission that breed errors, forbidding telegraphic bids alone seems 
unwarranted. 

Portunately, little harm is caused by the restriction on tele- 
graphic bids. Those who wish to submit a last-minute price can 
do so by mailing a bid followed by a telegraphic modification. The 
person who submits a telegraphic bid in the teeth of an express 
prohibition deserves little sympathy. However, the Government 
may occasionally have to reject a low bid because i t  was tele- 
graphed. Thus the harm, though slight, ia real. The absence of a 
compensating justification indicates that  the restriction should be 
eliminated. 

ALAN V. RASHBURN" 

~~~~ ~ 

*Captam, JAGC, U.S. Army; Member of Fseulty, The Judge Advocate 
Generaps School. C.S Army, Chnrlotteaviile, Virgmia: member of the Waah- 
inston State Bar: J.D., 1969, University of Chicago Law School. 
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