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PREFACE 

The Military Law Review is designed to  provide a. medium for 
those interested in the field of military law to share the product 
of their experience and research with their fellow lawyers. Ar- 
ticles should be of direct concern and import in this area of 
scholarship, and preference will be given to those articles having 
lasting value as reference material for the military lawyer. 

The .Military Law Retieto does not purport t o  promulgate 
Department of the Army policy or t o  be in any sense directory. 
The opinions refiected in each article are those of the author and 
do not necessarily reflect the views of The Judge Advocate Gen- 
eral or the Department of the Army. 

Articles, comments, and notes should be submitted in duplicate, 
triple spaced, to the Editor, Military Lmo Review, The Judge 
Advocate General's Schwl, U.S. Army, Charlottesaille, Virginia. 
Footnotes should be triple spaced, set out on pages separate from 
the text and follow the manner of citation in the Herzard Blue 
Book.  

This review may be cited as 29 MIL. L. REV. (number of page) 
(1965) (DA Pam 27-100-29, 1 July 1965). 

For  sale by the Superintendent of Documents, United States 
Government Printing Office, Washington, D.C. 20402, Price: S.75 
(single copy). Subscription price: $2.60 a year:  $7.5 additional 
for foreign mailing. 





G .  NORMAN LIEBER 
Acting Judge Advocate General 

1881-1895 
Judge Bdvocate General 

189&1901 

Guido Norman Lieber was born in Columbia, South Carolina, 
on May 21, 1837. He was graduated from South Carolina Col- 
lege in 1856 and received his LL.B. from Harvard Law Schwl 
in 1868. 

After being admitted to the New York bar he practiced until 
the outbreak of the Civil War. In 1861 he was commissioned a 
First  Lieutenant in the 11th US. Infantry, Regular Army. He  
remained an  infantry officer f a r  a year and a half, serving with 
McClellan during the Peninsular campaign. On June 27. 1862, 
he was breveted a captain f a r  his "gallant and meritorious setv- 
ice" in the Battle of Gaines Mill. Captain Lieber also served at 
the Second Battle of Bull Run. 

In November of 1862 he was offered an appointment as a 
Judge Advocate of Volunteers. Lieber accepted the position and 
was appointed as a major, On May 28, 1864, Major Lieber was 
decorated again for "gallant and meritorious service" for the 
Red River, Louisiana, camp,aign. He received the brevet rank 
of Lieutenant Colonel of Volunteers in March of 1865 fo r  faith- 
ful service during the War. Electing to remain in the  Army 
after the war, the future Judge Advocate General was made a 
Major in the Regular Army in 1867. 

I t  was not surprising that G. Norman Lieber remained in the 
Judge Advocate General Department. He followed in the font- 
stern of his father,  Dr. Francis Lieber, who, as special legal 
a a v ~ o r  to the War Department, drafted the well-known General 
Order 100 of 1863, the basis of modern land warfare law. (See 
27 Mil. L.  K e z .  1 (1965).) 
In 1681 The Judge Advocate General of the Army, Brigadier 

General McKee D u m ,  retired, and Major David G. Swaim was 
promoted and app in ted  Judge Advocate General. His assistant 
was Colonel Guido Norman Lieber. Three years later, General 
"aim was court-martialed for improper conduct in a business 
transaction and sentenced to suspension from rank and duty fo r  
a period of twelve years. While General Swaim retained the 
title, themafter Colonel Lieber actually performed all the duties 
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of The Judge Advocate General and was appointed Acting Judge 
Advocate General in 1884. In December of 1894 the remaining 
portion of General S w i m ' s  sentence was remitted, and he was 
allowed to retire. Shortly thereafter, G. Norman Lieber was 
appointed a Brigadier General and named Judge Advocate Gen- 
eral of the United States Army. 

General Lieber retired on May 21, 1901, after serving forty 
years in the Army. sixteen of which were as head of the Judge 
Advocate General's Department. This period, which included the 
Spanish American War, saw a major increase in the Judge 
Advocate General'? Department and is the longest tenure held by 
any Judge Advocate General. 

General Lieber is well known in military justice as the author 
of Kernarks on the Army Regulations (1898), perhaps better 
known as Lieber on A m y  Repnlations, and The L'se of the A m y  
in Aid of the Cizil Power (1898). In addition, General Lieber 
published numerous articles an military law and related fields. 

G. Norman Lieber died on April 26, 1923, in Washington, D.C. 
He was eighty-five. His excellent library of both history and mili- 
t a ry  law is now a part  of the library in the Office of The Judge 
Advocate General. 
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' The opinions and c~ndus ions  expressed herein are those of the author 
and do not neces8arilg represent the views of The Judge Advocate General's 
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* *  JAGC; Personnel Law Branch, Military ARairs Division, Ofice of  the 
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29 MILITARY LAW REVIEW 

11. THE PRESENT RULE IN THE MILITARY 

The dilemma of the military attorney may be illustrated best by 
considering the hypothetical, but all too probable, situation of the 
neophyte practitioner in military courts who is generally amare 
that Article 46 of the r n i f o n  Code of Militnry Justices appears 
to guarantee both parties equal oppartunitp to obtain witnesses, 
and has read the recent observations of the United States Court 
of Military Appeals that, "At the trial itself, the accused's r ight 
to subpoena witnesses and the motion for'apprapriate relief give 
him practically unlimited means far the production of evidence 
favorable ta  him." 

Should he fail to seek further, the young attorney will be un- 
pleasantly surprised. when he attempts to  secure his xqitnesses, 
to learn that he must address his requests to his adversary, the 
trial counsel, and that the latter has the respansibility and sole 
authori ty  for obtaining all defense e ~ i d e n e e , ~  including all ait- 
nesses, friendly or hostile, military,B and civilian.r If the trial 
counsel does not believe that the requested witnesses are necessan 
he may refuse to procure them, and the defense attorney will be 
forced to seek relief from the convening authority or the eourt- 
martial, if the latter has a'hen he moves for such re- 
lief, hoaever, he i ~ i l l  be required to support his request with 
ststemems setting forth B synopsis of the testimony he expeets 
from the desired witnesses, full reasons necessitating the per- 
sonal appearance of the witness, and any other matter showing 
that such expected testimony is necessary to the ends of justice.@ 

Should counsel protest that the procedure he must follow is con- 
trary to the Code, and to the vie~vvs af the h u r t  of Military Ap- 
peals, he will be advised that not only a re  the steps required of 

3 Hereinafter cited as UCMJ art. _. 
'United States V. Franehla, 13 U.S.C.M.A. 316. 320. 32 C.M.R. 315, 

320 11962). 
5 MAVUAL FOR COURTS-MARTIAL, VXITED STATES, 1961, para. 116. [here- 

inafter cited 8s MCM, 1911, para. -]: c l ,  MCM, 1961, para. 116,. 
4 MCM, 1961, para. ll1b. Throughovt this article references to wtnessea 

ineivde both ewilisn and mllitary witnesses unless the eontext requires other- 
wine. References to C ~ ~ P U ~ S O I S  process include both svbpoenas for c i~ i l ian  
witnesses and orders for  m~litary wltnasses. 

7 MCM, 1951, para. 115d. 
8 MCM, 1911, para. 1160. 
0 Ibid.  
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DEFENDANT'S RIGHT TO EVIDENCE 
him prescribed by Presidential regulation in the current Manunl 
for  Coiirts-Martial, but that  this procedure has been formally 
approved by the Enited States Court of Military Appeals in a 
definitive opinion: 

In United Statoil 28.  DeAnpela, 3 U S C H I  2 9 8 ,  12 CMR 64, this 
Court held that before compulsory process to compel attendance wiil 
issue "the teatimons of any ritnesr requested by the defense must be 
Shawn to be both matenal and necessary, as B eandirron precedent to  
the issuance of  process to campel hi3 attendance" Whether a requested 
witness' testimony is bath material and necessary is a wesf ion  to be 
determined by the partreular facts of the individual ca%e.l0 

Finally, should counsel paint out that  the financial resouree~ of 
his military client permit him ta absorb the costs of obtaining the 
witnesses he desires, his position would not be improved one whit, 
for the proeedure set forth in the l lanual does not distinguish be- 
tween witnesses obtained at the expense of the United States and 
those whose expenses are met by the accused." 

But the conundrum which faces defense counsel is not limited 
to what he may consider to be premature disclosure of his client's 
evidence. Even though he fully complies with the procedural re- 
quirements of the Manual, he has no assurance that either the 
convening authority or the law officer will authorize his subpoenas. 
The accused's burden i s  substantive as well as procedural, and he 
must satisfy the law officer or convening authority that the wit- 
nesses he seeks are, in fact, necessary and material to his case.lQ 
Should he be denied, the accused map raise the issue of denial of 
process on appeal. However, this will not improve his situation 
significantly since the Court of lIilitarg Appeals and boards of 
review have made I t  clear that  they will not reverse an unfavorable 
ruling unless satisfied that the accused has demonstrated that the 
witnesses desired are material and necessary.'8 

10 united States V. Harvey, 8 U.SC.M.A.  538, 543, 25 C.M.R. 41. 47 
( 1 9 5 7 ) .  

11 See MCM 1961, para. 115a; o i .  United States Y .  Harvey, SUP70 note 10 
(dterna;ive hhding) .  Indeed, theie i s  no procedure for the sitness t o  be paid 
by the government, and the government to then be reimbursed by the  de. 
fendant,  the ordinary eiviiian practice. Compare <bid. Thus, where , the  de. 
fendant does pay the expenses of his witness, i t  i s  a private transaetmn sub- 



29 MILITARY LAW REVIEW 
Unfortunately, one may not readily ascertain what this burden 

of persuasion encompasses. far while military appellate tribunals 
consistently evoke the rule, they hare done little to define i t  and 
reeoive the subsidiary issues i t  raises. The Court of Military Ap- 
peals on one occasion expressed the view that if an accused would 
be entitled to directly present te8timony of the requested wit- 
nesses a t  trial, his suhpwna should be granted." I t  has also 
Suggested that appellate review should be concerned only with 
abuse of discretion in denying process.'j For the most part, how- 
ever, the Court and baards of review have not utilized either 
approach; instead they have evaluated the requests for process 
against the record of the completed trial and all the information 
available on appeal, and using some unrecorded standard, deter- 
mined for themselves whether the requested witnesses jvere ma- 
tenal and necessary. la Examination of the recorded opinions in- 
dicates that  more often than not, they have found the accused's 
request to be wanting. 

As a consequence those who must make the practical decisions, 
the accused, counsel, the l a w  officer and the convening authority 
have been left iwthout objective criteria t o  guide them. I t  does 
not appear unfair to observe that in the current state of the law 
whether in any particular case the accused has met his burden 
and is entitled to process remains a gamble for the accused, and 
a matter of speculation for the law officer and convening authority, 
to be resolved by each upon the basis of their subjective evalua- 
tion of the evidence presented and the surrounding facts. 

In sum then, not only must ths accused justify his request for 
compdsory process, but the burden he must meet is f a r  from 
clearly defined. I t  Seems worthwhile to reiterate that  in theory, 
e t  least, this rule applies to military witnesses as well as to their 
civilian counterparts, and to those close a t  hand as well as those 
iaeated a t  Some distance from the place of trial. The rule also 
encompasses all dacumentaiy evidence desired by the defense.'' 
Significantly, the converse situation does not exist so that  while 
trial counsel is enjoined to procure only material prosecution 

See Unlted States Y .  Thornton, supro note 13. 
IbUnited States V. Thornton. 8 U.S.C.M.A. 446, 450, 24 C.M.R. 266, 260 

11969) (dissenting apmon) .  
14 See United States 7 ,  Harley, 6 U.S C.M.A. 638, 25 C.M.R. 42 (1961) ;  

ACM 10060. Graalum, 19 C M R .  661, pet. dented. 6 U.S.C.M.A. 813, 18 
C.M.R. 413 (18%) : WC KCM 60-00871, Cunningham, 30 C.M.R. 698 (19801 
w v ' d  on o t l i r i  grounds. 12 U.S.C.M.A. 402, 30 C.M.R. 402 (1961):  ACM 
16112. Shelby, 28 C.N.R. 826 (1960) i c f ,  United State8 V. De Angelis, 8 
U.S.C..M.A. 296. 12 C.M.R. 64 11953).  



DEFEKDASTS RIGHT TO EVIDENCE 
witnesses, he need not Secure approval of his decisions in this 
regard, least of all from the accused or his attorney.18 

I t  is true, of course, that  once an accused has complied with the 
Manual and established that the witnesses he desires are material 
and necessary to his case, he is entitled ta their personal presence, 
and he cannot be required to accept a deposition or stipulation 
as a substitute.lQ But this is a dearly purchased right, and i t  has 
been acquired a t  the price of revealing the accused's case and trial 
s t r a t em to  the Government. 

I t  is also true that in many commands, the Manual requirements 
are not closely enforced and compulsory process is made available 
ta the accused without any preliminary disclosure. While such 
treatment is enlightened and desirable, it does not make the 
instant inquiry any leas valid. Assuming tha t  they are proper, 
the local adoption of less demanding rules is purely discretimar?. 
While they may be evidence that the 3lanual is not practical. or 
is too strict, they cannot deprive the Xanual rule of the force and 
effect of law or bar its application whenever desired. Further,  one 
need only casually examine the reported cases to become aware 
that the Manual rule is. in fact, videly utilized. 

One mag well understand the neophyte military practitioner's 
alarm when he learns of these limitations on his client's ability 
t o  obtain compulsory process. Indeed, even the experienced mili- 
t a w  counsel map become uneasy when he is reminded of the full 
impact of the Xanual  ruler. The United States has undertaken 
to exercise complete and exclusive control over the means by 
which a military accused may obtain the evidence he requires for 
his defense. I t  is a control which is so broad that if enforced 
literally, i t  must handicap the accused in the presentation af his 
case, even in the beat af circumstances. 

To state the rule is sufficient to raise Some doubt as to its 
propriety, far i t  appear8 to strike a t  the very heart of our ad- 
versary concept of justice.20 Such broad authority may well be 
justified, but i t  should not be accepted uncritically. Some healthy 
skepticism is particularly appropriate here as this control is bat- 
tomed solely an an Executive directive rather than any statute or 
provision of the ConstitutimZ1 This is not t o  say tha t  further 

18 MCM, 1961, para. 115a; e l .  State 5.. Reyes. 209 Or. 535, 633, 303 P.2d 

18 See Cnited States Y .  Thornton. 3 U.S.C.M.A. 446, 24 C M.R. 266 ( 1 9 5 7 ) .  
20 Compare, e . # ,  Watts  T. Indiana. 338 U S  49 (1949) i United States  Y.  

21 Compare United Stater  v Smith, IS  U S.C.M.A. 105, 32 C.M.R. 105 

132, 137 11357). 

Tellier, 13 U S  C M.A. 323, 323, 32 C.M.R. 325 (1962). 

(1962) 
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29 MILITARY LAW REVIEW 
examination will not reveal that the military rule is based on 
adequate legal precedent and satisfies a real military need: how- 
ever. it is important that the military services engage in careful 
self-analysis of their procedures since the limited scope of ap- 
pellate review by non-military agencies heightens their moral 
obligation to police their own conduct and refrain from exceeding 
the limitations of their authority.zz In addition, the several Con- 
gressional revisions of our  disciplinary articles within the last 
40 years. with their attendant criticism of military justice, sug- 
gest that there are cogent practical reasons for such self-disci- 
pline.23 

Accordinglv. further examination of the present military treat- 
ment of compulsory process appears to  be both B valuable and a 
valid undertaking. \Ye shall begin our challenge of the present 
rule with an evaluation of the rules utilized by similarly situated 
practitioners in civilian courts. An examination of the historical 
origins, and subsequent development of the military rule is rele- 
\ a n t  also, for despite the recent statutory revisions, many of our 
present concepts and procedures are direct descendants of insti- 
tutions long forgotten. and may be understood only by referring 
back to them.*' Finally, we shall explore the applicable practical 
considerations unique to the military environment, and consider 
the constitutional standards. if any, ne must honor. 

111. THE C U R R E S T R C L E I S T H E F E D E R A L C O U R T S  

I t  may be expected that the reader will soon challenge the basic 
premise of this article and protest that  the military practice con- 
cerning compulsory process is not exceptional, but parallels simi- 
lar procedures in civilian c o u i ~ s .  In answer the writer submits 
that  whatever similarity there may be between the military rule 

lian practice is of a superficial nature. Careful 
als that  the law in the federal courts, the touch- 

** See H r a r m g s  Ptcrsunnt :a S.  R e s .  260 on Conalifutionai Rights 01 Ydi- 
iary Piinonnrl B e i a m  +lie Subcommittee on Conat%lufional Rtgbtf of the 
Senate Cmnmzftrt on f l i n  Judicmry, 87th Cang. Id Cong,, Id Seas  63, 99- 
103 (1962) [hereinafter cited ar H e n i i n g s  on Consfiiutronol Rightal. 

8 3  H e o r t n ~ a  on H . R .  i l M  B e i o r e  o S?ibiommittee of the H o v s e  Committee 
on Armed Sr~rteen, 8 1 ~ f  Cang., 1st Sese.. No. 37 pasnm (1949) [hereinafter 
cited as H m s e  H e a r i n g s  o n  I ' C M J I ,  H e a n n g i  on Consfitulionoi Righte. 
Supra note 20, at 200. 

14 See Powell. Some Thoughts On History of the Formative Years A s  It 
Rsiatea To Government of the U.S. Army, May 1961, at 145-4: (unpublished 
theair in The Judge Advocate General's School, T.S. Army, Charlottesville, 
Ylrglniai. 

ti * G O  8 s o m  



DEFENDANTS RIGHT TO EVIDEKCE 
stone of our military procedure:6 is significantly different from, 
and substantially more liberal than that in military forums. The 
dame conclusion appears generally true with respect to compulsory 
P ~ O C ~ S S  in state courts, although it  i s  not the object of this article 
to explore state procedures. We mas  expand upon this by con- 
sidering the federal rules concerning compulsory process, and 
those relating to  the utilization of depositions, a subject inex- 
tricably bound up in the military law relating to process. 

T H E  RIGHT T O  CO,MPULSORY PROCESS A. 

1. witnesses. 
Initially, a defendant before an English court charged with an 

cffense more serious than a misdemeanor was not entitled to call 
witnesses in his own behalf.z6 While the prosecutor may have been 
obliged to call all material wtnesses, the injustice inherent in such 
a one-sided procedure i s  obvious, and was keenly felt a t  the time?? 
Agitation and a change in the British monarch ultimately reme- 
died the situation, and statutes promulgated less than B century 
before the ratification of the Constitution extended to all accused 
the right to call and present witnesses in their defense.z' 

With this struggle behind them, the American colonists were 
n.ell aware of the need fo r  guaranteeing accused persons campul- 
sory process, and the absence of such a right was one of the ob- 
jections noted when the proposed Constitution was first sent to 
the several states for ratification in 1787.2p 

Them soeu~ilies fo r  perianal hbertg thus embodied *ere iueh as 
aiadom and experience had demonstrated to be neceP8ary for  the 
protection of those aeeused of crime And i o  strong i a s  the sense of  the 
country of then importance, and so jealous were the people that these 
rights, highly prmed. might be demed them by mplieatlon That when 
the origmal Constitution was proposed fa r  adoption ~f encountered 
severe opposition: and, but far the behef that it it would be so amended 
as to embrace them, ~f would never have been ratified. 

ZLSee, e .# . ,  United States Y. Bogaen. 11 U.S.C.M.A. 331, 29 C.3f.R I47 
(1960) ; n m i ,  1 9 u ,  para. 137; UCMJ 36. 

2 7  HELLER, o p .  ezi. 8upra note 26; PASCXAL. op.  cit. ~ u p a  note 26: STORY. 

28 HELLCR, op.  c%t. m p m  note 26, at 1 0 6 1 0 7 ;  Sronu, op.  cit. S ' ~ p 7 0  note 26. 
20 HELLER, op, c i t .  mpra note 2 6 ;  STORY. np. oit. supra note 2 6 ,  at 668. 

*GO mom 1 

o p .  C i t .  eupra note 26 



29 MILITARY LAW REVIEW 
Time has proven the discernment of our aneeatara. , , , Those grea t  

and good men foresaw tha t  troublous times would anbe, when rulers 
and people would become reative under restraint ,  and leek by sharp  
and deciiive measures t o  accomplish enda deemed jus t  and proper;  
and tha t  the principles of constitutional liberty would be ~n peril, 
unless established by irrepealable law. . . , 30 
Among the amendments to  the Constitution adapted in response 

to the general demand far  additional safeguards against possible 
oppressive action bg the federal government, was the sixth, which 
provides: 

In  all enminal prosecutions, the accused shall enlay the right to L 

Speedy and public tr ial ,  by an Impartial jury of the State and district  
ahere in  the crime shall have been committed. which district  shall have 
been pmviavniy ascertained by law, and to be mformed of the nature 
and cause of the Pecustion: to be confronted with the w~tnesses 
against him;  to have campulsary process for  abtamng w~tnesaeb in his 
favor,  and to have the A~s l i fance  af Counsel fo r  hm defense. 

4 statutory right to compulsory process WBS created in 1790,81 
B year before the ratification of the sixth amendment.32 However, 
the legislation pertained only to treason and other capital af- 
fenses, and did not afford process to indigent persans so charged.aa 
thus in  some measure justifying the popular demand far addi- 
tional constitutional safeguards. 

While the sixth amendment apparently created a right to com- 
pulsory proce8s in all federal criminal sctions, indigent persons 
were not believed to fall within its p r o t e c t i ~ n , ~ ~  and i t  was not 
until 1846 that penniless accused were permitted to subpoena 
witnesses a t  public expense. Their access to such process was 
severely limited, however, for subpoenas for indigents could not  
extend outside the district in which the court  sat, nor  more than 
100 miles from the place of trial. Further, they were issued a t  the 
discretion of the trial judge, but only after the accused had satis- 
factorily demonstrated that he was in fact impecunious, and that  
the witnesses he desired were material to his defense. Even then 
the trial judge could limit the number of defense witnesses that  
might be called.85 This statutory plan has been reenacted several 
times during the intervening years and exists today in a somewhat 
modified form. 

80 Er pnrte Milligan, 71 US. ( 4  Wall.) 2, 120 (1866). 
*I  See ch 9, 5 29. 1 Stat.  119 (1790) (now 18 U.S.C. 5 3005 (1958)), 
1127 ENCIC. AMERICAXA 676 (19173. 
8 s  See United Stater V. Fore, 38 F.Supp. 142 (S.D. Cat. 1941) i oi. h'abb Y. 

United States,  1 Ct. C1. 173 (1864) 
34Umted States Y .  Van Duzee. 140 U.S. 169 (1891). 
* b  Ch. 98, $11, 9 Stat .  74 (1846) (now FED. R. CRIDI. P. 1 l b )  i O'Rsra V. 

United Stater,  129 Fed. E51 (6th Cir. 1 9 0 4 ) .  

8 *oo 88088  



DEFENDAXTS RIGHT TO EVIDENCE 
I t  v a s  not deemed necessary until recently to statutorily SUP- 

plement the right to compulsory process invested in non-indigent8 
by the sixth amendment. The courts honored it generally upon 
the basis of their general authority to issue process,'6 and in ac- 
cordance with the rule announced by Chief Justice Marshall in 
United States &.  B ~ L T v : ~ ~  

Sa fer back 8 s  any knoaledge of our jvrisprudenee i s  p o s s e s d  
the practice of the country has been to permit any individual 
who was charged with any crime, to prepare far his defense, and t o  
obtam the process of the court  far the purpoie of enabling him ta do 
IO T h u  praeace 1s 8s convenient and as eansonent to justice 8 8  It 
i s  to humamt)-. I t  prevents,  in B great mea~ure, those delays which are 
never desirable, which frequently ~ e e a i m n  the 10s. of testlmans. and 
whleh are often oppressive. . . . The right of an accused perron to 
the procesi of the court to compel the mendsnee  of D h e r i e i  seemi 
to folloa,  necesrarily, from the right t o  examme those uitnessea; and, 
wherever the right exists. I t  wovld be reaaonsble tha t  i t  rhauld be 
accompanied Birh the means of rendering 11 effectuai. . . . General 
pnneiples. then, and general practice are in favor of the right of  
e s e q  accused perron. so noon ab his case 15 in court, to prepnre fa r  
his defense, and to remve the aid of the process of  the c o u r t  t o  compel 
f'le attendance of h n  wimeiies.  

The Constitution and l a w  of the Untied States wil l  now be canmdered 
for the purpose of a~cer ra in ing  how they bear upon the question. The 
e ghth [ P I C ]  amendment t o  the Conititvtion gives to the accused, "in 
all enminal proneeutmns, B right to B speedy and p u b h  trial .  and t o  
compu1~01) pmeesi fa r  obtaining wifnea?er in his favor? The right 
given b y  t h n  art icle must be deemed sacred by the eaurta. and the 
article should bs 80 construed SI ta be somethmg more than  B dead 
letter. , 

Lpon immem~rial umge, then, and upon what IS deemed a sound 
construction of the C o n s t m f m  and l a t i  of the land, the m n r t  is of 
opmon that any permn charged wlth B crime ~n the eaurta of the United 
State8 has a right, bafare BP %,ell 88 after Indictment, to the process 
of  the court to compel the attendance of his witnesses. Many delays 

The right to compulsory p roce~s  enjoyed by both indigent8 and 
non-indigent8 has recently been codifled in Rule 17 of the Federal 
Rules o j  Criminal Procedure. It may be noted that the scope 
of the subpoena available to  indigents has been broadened, but 

% Ch. 22, 8 6 ,  1 Stat.  336 (17983 (now FED. R. CRln. P. 17P)i  lee,  S.0,. 

8125 Fed. Cas. 30 (No. 14692d) (C.C.D. Vn. 1807). 
*I Id. a t  3243. 

h i e  Subpoena Duces Tecum, 248 Fed. 137 (E.D. Tenn. 1916). 

.Am 118088 9 
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that  the preliminary burden they must meet has not varied sig- 
nificantly since 1846.3@ 

Federal decisions pertaining to compulsory process are meager, 
particularly by comparison with the litigation which ebbs and 
Aoivs around other portions of the Constitution and its amend- 
ments. Conceivably, this IS because there a re  few really con- 
flicting social interests involved; i t  may also be evidence that 
the right 1s truly accepted as essential to a fair trial. At  any 
rate, the Sulireme Court has never dealt with the issue squarely, 
althouph a few of its decisions have touched upon the right In 
passing. The lower courts hare developed the l a x  in an almost 
off-handed manner, distinguished by an absence of citation and 
an abundance of dicta. and an eye to the practical aspects of 
the fact situations before It. 

In their interpretation of the sixth amendment, the courts 
and the Congress hare been influenced in a marked degree by 
the common law dereiopment in England. Thus. the right to  
compulsory process was originally believed to extend only to 
those who could meet the expenses of their witnesses, and i t  u'as 
felt that indigent persons were excluded from any constitutional 

3 1  FED R. CRIII .  P 17: 
" ( a )  For Attendance of \!-ifnesser: Farm:  Isauanee A Subpoena shall 

be issued bb- the clerk under the seai  of the court  I t  shall state the name of 
the court and the title, If any, of the proceeding, and shall command each 
person to whom IC is dmcred  ta attend and give testimony a t  the t ime and 
place apeelfxed therein The cieik shall issue B subpoena, signed, and sealed but 

n blank t o  a par ty  requesting it, who shall fill in the  blanks before 
A subpaens shall be issued by a commissioner ~n a proceeding 

bur ~t need not be under the seal of the court 
" ( b )  Indlgenf Defendants The court or B judge thereof ma? order a t  

any t m e  thar a subpoena be m u e d  upon motion or request of an indigent 
defendant. The motion or request shall be supported by affidairt ~n which 
the defendant shall state the name and address of each witness and the 
testimony which he is expected by the defendant to g l r e  if subpoenaed, and 
shall ahaa  tha t  the emdence of the witness 18 material t o  the defense. tha t  
the defendant cannot safely go to trial without the a i tness  and tha t  the 
defendant does not have svfficmt means and is actually unable t o  pay the 
fees of the wtneas.  If the court  or judge order8 the subpoena to be issued 
the costs rncvrred by the process and the fees of the witnes8 60  subpoenaed 
shall be paid in rhe same manner ~n ahich  iimllsr casts and fees are paid 
in ease of B ~ i t n e s s  avbpaensed in behalf of the government." 

B1i1 w e  COMI~ITTEE OF RULES OF PRACTICE AVO PROCEDURE OF THE JUDICIAL 

POSED AMEYDMEXTS To R L L E s  OF CRIXIIAL PRacmuRE POP. THE UNITED 
STAT= D l s m l ~ r  Corm rule 17(b)  and committee note thereon. a t  19-21 
(1964).  The new rule aovld permlt indigenta t o  obtam p ~ w e s s  on ez parte 
applieatmn. Ra affidavit8 or other writ ings would be neeeaaary, and the 
shoumg of  materiali ty made to the judge would be m oameia out of the 
hearing of the prosecutor. Thus. the judge could protect the publie treasury 
ah i le  the prosecutor would be deprived of this pr'etnal discovery in casea 
i n d u i n g  indigenta BO he presently i s  deprived in cases involving nan- 
indigents. 

CONWRENCE OF THE UNITED ST*TES, SECOPD P R E L , M l l R Y  DRIFT OF PRO 
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protection.'O Accordingly, the restriction, by judicial decisions 
and statutes, upon the efforts of paupers t o  obtain free eompul- 
sory process have been regarded as without constitutional in- 
firmity." However, more recent decisions have indicated that 
the poor are also entitled to compulsory proees~,'~ and have justi- 
fied the restrictions upon them applications for subpoenas as 
reasonable measures designed to safeguard the public t r e a ~ u r y . ~ s  

Unlike his penniless brother, however, i t  appears that  the non- 
indigent defendant has always been free af any judicial control 
and scrutiny of his requests for process. The sixth amendment, 
by its terms, affords him what appears to be an absolute right 
to purchase the presence of the mtnesses he desires to present 
in his defense." He is, by statute, nov  entitled ta process issued 
as a matter of course by the clerk of the court.45 The wldence 
indicates that this has alwvays been the case, and that, with one 
recorded judges have not imposed prior restraints 
upon non-indigent accused, and have never required them to 
reveal the nature of the testimony they are seeking nor to demon- 
strate Its materiality.4i Since such restrictions \~.ould patently 

40 See United States jl Van Duree. 140 U.S. 169 (1891) (semble); United 
States V. Fore, 33 € Supp. 142 ( S D .  Gal. 1941): e f .  O'Hara v. Cnited 
Staten, 129 Fed. 551 (6th Cir. 1904) : compare West \.. State.  1 \TIS. 209 
I13581 

4) See, e . g . ,  Meeks v Cmted States,  l i 9  F.2d 319 (9th Cir. 1950) i Wallace 
v U n m d  Staten. 1;4 F.2d 112 (8th Cir. 1949): cert .  dented. 337 C.S. 947 
(1948) : Brewer V. Hunter,  163 F 2d 341 (10th Cir 19471 ; cf .  Reistroffer Y. 

United States,  2 5 8  F.2d 379 18th Cir. 1958). eert. denied, 35s C S 927 (19591. 
See, e.9. .  Feguer Y .  United States,  302 € 2d 214, 2 4 S 2 4 1  (8th Cir. 19621; 

Murdack 1. Cnifed States,  283 € 2 d  586 (10th Cir. 19601, c &  denied. 366 
U.S. 953 (19611, Cnited States j.. IeGaha. 205 F.Supp. 949 (E.D. Tenn. 
19621, Reid r Ch:mey, 236 F.2d 47 (6th Clr. 19661 !dictum1 

4 3  See r i d d o e l  Y United States,  supra nate 42; cf .  Fegver I. United 
States. 8upro nate 42; Unlted Stater V. MeGaha, mpra nate 42. 

4 4  See State V. Hornaby, 8 Rob. 654,  559-60 (La Ct. Er r .  & App. 1844).  
4 6  FED R. C n l v  P. 17a' 4 B m m x  m n  H~LTZOFF FEDERAL PRACTICE .&SD 

PRUCEDLRE 129 (1951): <xmhIAx,  FED-I CnrX1x;L P U C T I C E  URDER TXE 
FEDERAL RULES OF C R I M I I S ~ L  PROCEDUEE 136-137 (1950).  Orheld Subpoena tn 
Fedeval Cmminal Piorrduw, 13 ALA. L. REI. 1, 7, 42,'56, 37 i1960). 

"May I. United States, 176 F.2d 994 (D.C. Cir. 1949), aert. denied, 338 
U.S. 830 (1949) (mmt relused to isme delenae Subpoena calling Seeretarr  
of State ~n case inwiving influenee peddhng by Chairman of House Corn. 
m i m e  on Military Affairs UniesS the defense informed court what testimony 
would be expected): see Umted States V. Kinzer, 98 F Supp. 6 9 (D C 1951) 
(dictum). Both eases are distingunhed by the absence 01 ;my ivpparting 
authority. 

United States Y Burr, 2 5  Fed. Cas. SO (No. 14692di (C C.D. Va. 18071 ; 
Holtroff, The Kew Fedma1 Cizminol Pvocsduio, 37 J. C ~ I .  L. 8. C ~ ~ w x o r o o r  
111, 116 (19461; see Umted States V. Cooper 4 U.S. (4 Dall.) 341 (C.C. 
Penn. 1800) : In re Subpoena Duces Tecum. 2 4 8  Fed. 137 ( E D .  Tenn. 19161, 
United States V. Seeger 180 F.Supp, 467 (S.D.N.Y. 1960).  x-ea t  V. State i 
Wm 209 (1353);  c i .  Hdman V. State,  23 Tex. APP 212, 4'S.W. 576 (188;); 
In l e  Diiion, 7 Fed. Can. 710, 713-14 (So. 3914) (IT D. Callf. 1854) (dictum). 
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deny that an accused has an  uncontestable right to pay for hi8 
witnesses, their absence is convincing evidence of judicial acquieii. 
cenee in the existence of such B right. Conceivably, the orderly 
administrations of justice may permit a witness who has been 
s e w e d  wzth process t o  contest the need for his testimony a t  P 
preliminary hearing,'s but generally, the need for, and materiality 
of the testimony of a aitness,  is a matter to be determined a t  
the trial itself, and not hefore.'@ 

I t  should be noted that the right to process, of necessity, in. 
eludes adequate time to serve the desired witness and obtain his 
physical presence.50 Thus, while the right may not be exercised 
in a manner purposely designed to delay trial,LL once a timely 
request has been made, an accused must be given reasonable 
time, including any necessary continuances, to obtain the pres- 
ence of his witnesses.ss 

2. Documents. 
Although not specifically mentioned in the sixth amendment, 

the right ta compulsory process has historically been deemed to 
include the compulsory production of documents desmd  by the 
defendant.53 To compel the production of documents, courts hare 
traditionally issued subpoenas duces tecum, either as part of 
their general authority to s ~ b p o e n a , ~ '  or under the "All Writs" 

The Federal Kales of Criminal Procedure represent the 
first statutory regulation of the subject, and Rule 17c thereof 
provides : 

. . f c )  For  Produetian of Documentary Evidence and of Obiecti. 
A subpoena may also command the person tu whom if 18 directed to 
produce the books, papern, documents. or other objeeta designated 
therein. The court on motion made pmmptiy may wailh OF modify the 
subpoena if compliance would be unreamnable or oppressive. The C O w t  

t b  See Overhalter V. De Mareoa, 149 F.2d 23 (D.C. Ci r . ) ;  c w t .  denied, 

'eCnited States V. Sseper, 160 F. Supp. 467 (S.D.N.Y. 1960). 
10 Paom Y .  Cnited States,  261 Fed. 601 (3d C m  1922). 
$1 hevfieid Y. Umted States,  11s F 2d 371 (D.C. Cir) ,  oert. deniad sub. 

nom.: Rvben V. United States,  31; U.S. 796 (1041): ace Bands  V. United 
States. 296 F.2d 662 (6th Cir. 1961) (si ternatwe holding),  C w t .  denied, 369 
U S .  831 (1962). 

62 Paom Y. United States,  261 Fed. 801 f3d Cir. 1022) i Graham V. State, 
50 Ark 161, 6 S.W. 721 11886); Sta te  V. Berkley, 92 Mo. 41, 4 S.W. 24 
(1661) :  see ZZA C.J.S. Cnminol Law, f 494(2) (1061). 

63 See United States V. Burr,  25 Fed. Cas. 30 ( N o .  146924) (C.C.D. Va. 
1807); In ?e Subpoena Dveer Tecum, 246 F. 137 (E.D. Tenn. 1916); In re 
Dillon, I Fed. Cas. 710 (No. 3914) (N.D. Cahf.  1854); OrAeld, supra note 
45, a t  42. 

See, e.*., I n  ?e Subpoena Duces Tecum, 242 F. 137 (E.D. Tenn. 1016): 
In ?e Dillon, 7 Fed. Cas. 710 (No. 3914) (K. D. Calif. 1654). 

321 C.S 669 (1945). 

56 Orfieid, supm note 45, a t  42. 
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ma? direct that books. papers, documents, or objects designated in the 
subpoena be produced before the court at a time prior to tha trirl 
or prior to the time when the? are to be offered in svidenee and may 
upon their production permit the books, papers, documents or objects 
or portloni thereof to be inspected by the partlea and their attorneys. 

Unfortunately. the production of documentary evidence almost 
always has some aspect of a discovery proceeding, since even 
the mort legitimate request may pertain to evidence never closely 
examined before, and will necessitate the inspection and rejec- 
tion of certain items. Further, there has been an ever-growing 
tendency in civilian courts to  expand the defendant's pretrial 
discovery of evidence in the hands of the prosecutor and to use 
subpoenas duces tecum for this purpose. All of this has created 
a plethora of litigation in the area, and a confusing w i d  of 
decisions has tended to obscure the real constitutional issues in- 
volved. It is not the purpose of this article t o  unscramble the 
puzzle: i t  has been attempted by others." It is sufficient t o  
say that an accused has an absolute right, safeguarded by the 
sixth amendment, to the ultimate compulsory production of dacu- 
mentary and other physical evidence he nerds to present his 
defense, and that this r ight extends to  matters in the custody of 
both the prosecutor and third parties.s' 

The two problems a t  the heart of this r ight are both procedural. 
The first concerns the degree to  which prior restrictions may 
be imposed upon the defendant's r ight to campel production. 
The inquiry is valid, because the compulsory production of docu- 
ments cuts deeply into the protections against self-incrimination 
and unreasonable search and Seizure provided by the fourth and 
fifth amendments. The second problem pertains to the extent t o  
which an accused may inspect documents he has subpoenaed 
prior to trial, and thus achieve some degree of pretrial discovery. 

With respect to controlling the  issuance of subpoenas duces 
tecum, it has been considered the better view to require the de- 
fendant to demonstrate only that upon their face the items he 
desires may have legitimate evidentiary value, and that he is not 

56 See Orfieid, supra note 45:  Roysden, Discovery in Federal Criminal 
Cases: What Must the Government Reveal? Apnl 1961, (unpublished thesis 
in The Judge Advocate Generays School, US. Army, Charlottesville, Vir- 
Ki'nia). 

67 See, w.. Bowman Dairy Ca. Y. Unlted States, 341 U.S. 214 (19113 i 
Chrmtafsel V. United States, 200 F.2d 734 (D.C. Cir. 1952), vev'd on othel 
grounds, 345 U.S. 947 (1992) (memo); Forgolon, The J m k a  LWialatlon: 
The S t a t u  of ihe Accusecfs Federal Discnve~% Rights, 38 T m S  L. REV. 595 
(1960); 
*oo B B O m  13 

~ d ~ ~ ~ d .  V. united statae, a n  U.S. 473 ( 1 9 ~  
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embarked upon a fishing expeditimSe He is not required to reveal 
in detail the nature of the document and i ts  materiality.~s Rule 
17c provides for the issuance of the subpoena duces tecum as 
a matter of course. and Leaves i t  to  the divulging party to move 
to quash upon a claim that the subpoena is unreasonable and 

Even then, the defendant need only show a goad 
faith belief that  the documents have legitimate evidentiary VZI- 
ue.B1 The final determination of materiality and admissibility is re- 
served for trial, and the requested documents need not be sur- 
rendered until then.6z 

Inspection prior to trial presents a knottier problem. I t  ap- 
pears to be the present view that while a subpoena duces tecum 
will be granted upon a minimal showing that the items may have 
ewdentian. value, pretrial inspeetion by comparison will not be 
permitted without a substantial showing that the items involved 
a re  material to the defendant's ~ 2 . 2 1 . ~ ~  The theory behind this 
view appears to be that  such a showing of materiality by a 
defendant prior to inspection precludes the possibility that the 
inspection is intended solely as a discovery device. 

B. T H E  RIGHT TO COSFROST W I T S E S S E S  

The term confrontation I S  generally accepted as describing a 
compound right xrhich all accused in federal criminal proceed- 
ings enjoy t o  require that  prosecution evidence which may be 
proven by the oral testimony of witnesses be so proved a t  trial, 
to face and cross-examine such prosecution witnesses a t  trial, 
and to  have the triers of fact observe and evaluate such wit- 
n e ~ s e s . ~ (  I t  was developed to preclude the use of ex parte depori- 
tions and affidavits as evidence6i--a common practice in early 

5 8  See United States i Burr, 25 Fed. Car 30 (No .  14692d) (C.C.D. Va. 
1807): Emted Statei j, Jannuzno. 22 F.R.D. 223 (D Del. 1968); e l .  Kelly Y 

United Stater, 73 A 2 d  232 (D.C Mu". Ct. App. 1 9 5 W  redd on other 
grornds, 194 F.2d 150 ( D  C. Clr 1962).  

5 s  United States i. Burr. mpra note 58 at 35; In ?e Subpoena Duces Tecum. 
248 Fed 13: (E.D. Tenn. 1016) : e l .  Kelly Y .  United States, S U p l a  note 68. 

b o  See Enited States v Van Allen. 28 F R D. 329 (S.D.N.Y 1961) i OrReid. 

6 :  Bowman Dairy Co. V. United States, 841 U.S. 214 (1950); United States 

49 E.U.. Emted Stales Y .  Wortman, 26 F.R D. 183 (E D. Ill. 1960); United 
note 61; United States V. Bennethum, 21 F.R.D. 

w p r a  note 41. at 4 2 4 6 .  

7 Jannuzmo, 22 F.R.D. 223 (D. Del. 1958).  

Stater, 221 Ll S. 325 (1911); Kirby v, United 

mSee Dowdell j,. United States, 221 U.S. 325 (1911). 
14 AGO BBOBB 
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England.66 The right was recognized a t  common law subject to  
6ever8.I exceptions which permitted the use of testimony offered 
at  an earlier time, providing the accused had been afforded the 
opportunity to cross-examine.67 The exceptions were based on 
necessity and permitted the introduction of former testimony or 
depositions in circumstances >There the witness had subsequently 
died,68 become insane,ee was toa ill to be or had been 
kept away by the accused." 

The right to confrontation did not appear in the original Con- 
stitution, but it v a s  subsequently added as the result of popular 
outcry.'% Several authors insist that  the right ta confrontation 
was firmly imbedded in the common law a t  the time, and profess 
surprise at the demand for  the specific safeguard.'3 However, the 
right ivas not fixed in the common law until the period 1660- 
1695,l' and the .4merican colonists may be deemed to hare exes- 
cised commendable caution in this matter.'6 

Professor Wigmore viewed the right to confrontation as basic- 
aliy an almost immutable guarantee of the right to cross-examine 
a t  some time before or during trial, and a secondary right ta 
have the witness viewed by the triers of fact.'& The latter was 
desirable, but not necessary, and it bowed to the requirements 
of necessity.?? The W\'lgmore analysis has the effect of justifying 
the creation of ne!<- exceptions to the right to confrontation so 
long as the accused is permitted to cross-examine on some occa- 
sion. I t  has received w d e  support in statevs and rnilltary~* 
circles. 

64 See West I Louisiana, 194 U.S. 258 (1903) ; Mattar Y .  United States, 
156 K.S. 237 (1895): a i ,  Motes Y. United States, 178 U.S. 468 (1899) (ab- 
sence af living witneas must have been caused by defendant1 

67 See 5 WlCMURE, E\'rDBxICE, 5 1164 (3d ed. 1940) 
68 See hlattox V. United States, 156 U S .  237 (1895). 
60 Weit 3 Louisiana, 194 U.S. 258, 264 (1903) (dictum). 
70 see laid.  

S e i  M o t e s  V. United States, 178 C.S .  458 (18%). 
72 3 STORY, up.  ort. mp?a note 26. 
7 8  See 3 STORY. o p .  cit. 8upm note 26; STEWNS, on. c i t .  supra note 26. 
74 E WIOIORE, o p .  eit. 8upm note 67. 
76 See E% p w t o  Milhgan. 71 US. ( 4  Wall.) 2, 119-21 (1866). 
:a See 5 WIGMORE, 091. ?it, ~ u p m  note 6 7 ,  B S  1366, 1377, 1305, 1397. But a i .  

7 9  Id. at 8 5  1396, 1402. 
78 See 14 AM. JUR. CRIMIN.<L LAW 5 184 (1038): 16 AM. J m  DEPOSITIOXS 

B 13 (1938) : Annot 00 A.L.R. 377.  
70 Ci. United State8 V. Parnah, 7 U.S C M.A. 337. 22 C.M.R. 127 (1956) i 

Emred States V. Suttan, 3 U.S.C.M.A. 220, 11 C.MR. 220 (10531. But cf .  
United States Y .  Jaeoby. 11 U.S.C.M.A 428. 29 C.M.R 244 (1060) (over- 
ruling Stilton and P w r i s h ,  supra). Professor Wigmare emphssxred that in 
all eases the statement introduced as an exception t o  the confrontation rule 

16 *co 8 8 0 8 8  

State V. Berkley, 92 Ma, 41, 4 S , W  24 (1887).  
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In the federal system, however, the scope of confrontation, 

and the exceptions thereto, have been regarded as fixed as it  
existed at  common iaw a t  the time of the adoption of the sixth 
amendment.*' I t  appears that  the prosecution has never been 
authorized by Congress to take or introduce depositions;&) the 
reported cases have all dealt with prosecution evidence presented 
in the form of prior testimony or testimony adduced a t  a pre- 
liminary hearing.as Accused were not permitted to take deposi- 
tions prior to 1882.85 and even then, the Statutory authority for  
such depositions was disputed until the  adoption of the Federal 
Rules of Criminal Proeedure.i' Rule 15 now provides: 

(8) When Taken. If It appears tha t  a pro~peerive witneir  may be 
unable to attend DI prevented from attending B trial or hearing, tha t  hlr 
tebfimony i i  material  and tha t  It IS necessary to take his deposition in 
order TO prevent 8. failure oi jumce, the court at any t ime after the 
filing of an indictment oi information may upon motion a i  a defendant 
and notice t o  the parties order tha t  his tea tmany he taken by deposition 
and tha t  any designated hooks. paperr,  documents OT tangible objects 
not pnrileged, he produced a t  the same time and place. If a wilnesi 
IS committed for iailvre t o  give bail to appear t o  testif) a t  a tr ial  
or hearing, the c o u r t  on writ ten motion of the witness and upan notice 
to the parties may direct tha t  his deposition he taken. After the 
deposition has been subambed the m u i t  may discharge the r i tner r .  . . . 

( e l  Use. At the mid or upon any hearing, a part or all o i  a 
deposition, so f a r  as atheruise admissible under the rules a i  evidence, 
may be used a s  I t  sppeam That  the witness IP dead; or tha t  the wtne id  
IS o u t  of the United Stares. unless it appears tha t  the ahrenee a i  the 
u l tnew was procured by the party offering the deposition: or tha t  rhe 
witness is unable t o  attend or tert l fv  because of slckness o r  Inhrmitv: 

. .  

must be given beiore an ofieial autharmed to compel attendance and answers 
to c r m s - e x m m a t m ,  5 WIOIIORE, op. rit. mpra note 67, 05 1313, 1376. This 
requirement has romei ime~ been relaxed, United States Y. Eggers,  3 
C.S C.M.A. 191, 11 C.Y.R. 191 (1953) (prior testimony hefore Article 32 

10 See Salmger r. Unlted Btater, 272 U.S. 542 (19261; Mattox Y. United 
States,  166 U.S. 231 (1895). 

9 1  See United States r Cameron, 15 Fed. 791 (C.C.E.D. Mo. 18831; FED 
R C n r a .  P. 16s; 4 BARROX ~ X D  HOLTZOFF, OP. mt. supra rrote 45, at 11R; 
Orfield, Depasttims in Federal Crimwd Procedrre 5 S C . L g .  376 383 
(1955); ci. B l a e h e r  *. Unlted States. 49 F.2d 523 i D C  Clr 1931),'offd, 
284 U.S. 421 (1532): Umted States Y .  Haderleln, 118 F. Supp. 346 (X.D. 
111. 1953) 

82 Xote as an e x e e p f m  to  thin general mle the statute authorizing either 
party to e. criminal action to utllize commirriona to prove the genuineness o i  
foreign documents. Either oral or a n t t e n  interrogstions may be employed. 
18 U.S.C. $ 5  3492, 3493, 3494 ( 1 9 i R ) .  

88 See Orfield, aupia note SI; United States Y. Wilder. 14 Fed. 103 
(C.C.S.D GI. 1882); c i .  United States V. Cameron, 15 Fed. 754 (C.C.E.D. 
Mdo. 18831. 

See Luxenberg V. United States,  45 F.Pd 497 (4th Cn. ISSO), oert. 
dmied .  283 U S  820 (1931). 
16 A 0 0  BBWR 
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I t  seems fair  t o  conclude from the foregoing that the rules 

relating to compulsory process employed in federal courts differ 
from those utilized by military forums in four aspects. Two are 
substantive in nature, and two are procedural. With respect to 
the substantive law, %e have seen that- 

1. Unlike military courts, federal courts accord to non- 
indigent accused an absolute right to compulsory process, 
unqualified by any requirement that  they first reveal 
to the prosecutor the nature of the testimony they expect. 

2. Federal courts have placed constitutional limits on the 
use of depositions which are substantially narrower than 
those set forth in  the Cniiorm Code of ,Military J w t i c e .  
Further, the prosecution is presently not permitted to 
utilize depositions a t  all. 

The procedural differences noted are: 
1. Accused who seek subpoenas duces tecum are entitled 

to the writ as B matter of course, and need only justify 
their request if the surrendering paliy moves to  quash. 
Even then, only B minimal showing of justification need 
be made to justify production a t  trial, as distinguished 
from pretrial inspection. 

2 .  Unlike his military counterpart, the federal prosecutor 
has no official role in determining whether any accused's 
application for subpoena or subpoena duces tecum will 
be granted. 

Are these differences significant? One would be hard put to 
support any other conclusion. Considered separately, the first 
three give the defendant in a federal court a tactical advantage 
the military accused does not enjoy, Taken together. these differ- 
ences refiect a completely different philosophy, one which affords 
I non-indigent accused, and in some respects all accused, maximum 
freedom in the acquisition of evidence, and which does not give 
to those reasonable for prosecuting him the discretion to  decide 
whether he may have that evidence. 

Thus, we may s sp  that the military practice of controlling 
process does not find any support in federal court procedures; but 
such a conclusion does not of itself justify a judgment that the 
military procedure must be modified. The legality of military 
rules does not necessarily depend upon their conformity with 
federal practice, and, more important a t  this stage of our inquiry, 
military practice may well be the product of practical problems 
which federal courts need not resolve. Let us consider next then, 
the history of the military rule. 
18 *oo BBOdS 



DEFENDAXTS RIGHT TO EVIDEKCE 
IV. THE HISTORY OF THE XILITARY RCLE 

A close logical relationship exists between the compulsory ap- 
pearance of mtnesses and the utilization of substitutes such as 
depositions and former testimony. They are, after ali. merely 
opposite aspects of the same problem-the presentation of evi- 
dence to the triers of fact. The connection is not readily manifest 
in the civilian development of the law relating to confrontation 
and compulsory process, probably because of the related constitu- 
tional prohibitions. I t  is, however, apparent in the development 
of these doctrines in military jurisprudence. 

The Articles of War did not mitially contemplate the compulsory 
production of witnesses befare courts-martial, nor did they au- 
thorize the use of  deposition^.^' Cangresa gave some attention to  
these matters in l 7 i 9  when, by resolution, it permitted the use of 
depositions taken on oral interrogatories in nan-capital cases and 
recommended that the various states promulgate legislation com- 
pelling civilians to appear as witnesses before courts-maltial upon 
npplication of a judge Unfortunately, this was Con- 
gress' last word upon the question of compulsory process until 
1863. r n t i l  the latter date courts-martial were unable to compel 
civilian witnesses to appear befare them." Congress erinced a 
greater interest in depositions, however, and formally amended 
the Articles of War in 1786 to  provide for  their use!S A sub- 
atantialiy identical provision was included in the Articles of War 
in 1806.Ba Both statutes contemplated that the testimony of only 
non-Army witnesses could be so presented, required that the depo- 
sitions be taken orally with the accused present, and admitted 
them only in non-capital I t  appears t ha t  the depositions so 
authorized were utilized vhenever the desired civilian witness 
would not voluntarily appear. Former testimony was utilized in 
the same circumstances, and both depositions and former testi- 

8 1  See Rerolunan a i  September 20, 1776, 1 JOURIALS OF TXE AI1ERICAX 
C o x c n ~ s s  482 (1823) 

See Resolution of liovember 16, 1779, 3 JOURVALS OF THE ADIERICAX 
COXCRESS 302 (1823). 

S I  9 O m  ITT'Y GEl 311 (1819) :  DE HIRT, OBSERI&TIO\.S OF HILITARY 
LAW 152-158 (1362): U ' ~ T X R O P ,  MILITARY LAW' A S D  PRECEDENTS 200-201 
l2d ed. rev. 1920). Contra. MACOXB,  .< TREATISE ox P I L I T A R Y  LLW AI(D 
COURTS-MARTIAL 141 (1809).  

95 See Resolution of M a y  31, 1786. as pnnted in CALLAS. T H E  YlLITlRV 
LAWS OF THE  SITED STITLS 76-83 (1863). 

WSee 2 O m  ATT'Y GES. 344 (1330): BENET, A TREATISE O S  YMIUTARY 
LAW AID THE PRACTICE OF COLRTS-MARTIAL 126 (6th ed. 1868); DE HART. 
op. mt. si ipm note 94. Contra. O'Baml, A TREATISE Os A M E ~ C A X  Y I L R A R Y  
LAW8 A S D  TEE PRLCmCE OF Cor-nTs.MI*nrrAL 186 (18461.  

*GO 88088 19 

Arbeles of \Var of 1306, art. 74, ch. 20, 2 Stat. 368. 



29 MILITARY LAW REVIEW 
mony were admitted when the witness ivas d e d e s  The problem 
v a s  somewhat circular. homerer, as courts-martial were p o w a -  
less to compel a wtnesd to appear and render a deposition before 
the prolxr civilian 

Since Congress chose to take remarkably little interest ~n the 
manner In ivhlch courts-martial a e r e  to procure necessar>- evi- 
dence. military authorities promulgated the necessary procedures 
~ d m i ~ i ~ t ~ ~ t i ~ , e I y . l ~ ~  Khile clvillan witnesses remained an un-  
solved problem, authority over military witnesses was unques- 
tioned, and they w r e  considered to be under a duty to testlfy 
when propeily summoned There is no erldence that the military 
accused's nghr to summon witnesses ln his defense was ever 
questioned, a t  least in 1Iaeomh indicates that mt i a l ly  
the accused and the judge adrocate each summoned their a i t -  

I t  does not appear that any officer 
rerien. and reject the accused's r 

The pariles also exchanged 
advance to avoid general surprise and del 
they gave them hsts to the couyt-martia 

The necessary exlienses of the military witnesses mere 
borne by the Enited States:1o- hornever. i t  was apparently not 
unusual for accused to hear the expenses of their witnesses.1os 

This procedure changed at  some time no later than 185$.'00 The 
Army Regulations published that year charged the judge advo- 
cate with responshihty for  p~ocurmg  all the necessary wtnesses 
a n d  forbade him from obtaining an>- witness a t  the expense of 

n note 97. a t  31(111; DE HART. OD, c i t .  supra 
m t .  wpra note 84, at 1 2 6 :  O ' B n l ~ u ,  o p .  cat. 

9 O m  A m 2  GEY 111 (18%)  
This nas  done by texts,  general orders m u e d  by military departments, 

and Army Regulations. The first .lInniinl / a i  CoiirlsXiortiai xias promulgated 
in 1895. See DIG. OPE. JAG 1901. App A,  ch. IV. p 747. The first %lonual 
Promulgated by anthoxts of the President appeared in 1921. 

Colonel Wiener relatee an anecdote t a  thin effect. Wiener Coiiris-.W~ni- 
i d  and Tiic Bill o f  Rl#ii!s T i l s  Oiiginni P ~ n c l t r ~  I I ,  72 Hur; L. REI. 266,  

101 XICUXB. OD. r ; t .  9 , i p r a  note 91. rt 138 

n*, O*A , , O i l >  



DEFERDAICTS RIGHT TO EVIDENCE 
the United States, or any officer of the Army, unless satisfied that  
his testimony was material and necessary to the ends of justice. 
I t  was said that  charging the judge advocate with the duty of 
obtaining the prisoner's witnesses insured that  they would be 
properly called and present a t  the Investing the ju&e 
advocate with the discretion to reject the accused's requests was 
necessary, because accused, under the pressure of the charges, 
sometimes desired witnesses whose testimony was not relevant 
or was cumulative.ll' The judge advocate's decision could be ap- 
pealed to  the court-martial. 

The Civil War brought about a substantial change in this pro- 
cedure. Purwant  to Section 25, Sundry Civii Appropriation Act 
of 1863, every judge advocate of a court-martial could issue com- 
pulsorr and Section 27 of the Enrollment Act per- 
mitted the depositions of witnesses residing beyond the limits of 
the state, territory, or district in which the court-martial sat to 
be utilized in non-capital cases.113 The congressional design is 
somewhat obscure. Congress did not debate the process statute, 
and discussion of the deposition provision was limited to Some 
general criticism of the limitation on the right t o  confrontation 
which it effected."' The latter vas of particular significance at  
this time because another provision of the Enrollment Act ex- 
tended the jurisdiction of courts-martial to include rape, murder, 
aggravated assault, robbery, and a number of other felonies, 
which theretofore had been prosecuted only in civilian courts.''S 
Military authorities. accordingly, were left with great discretion 
in administering these provisions and over the years de\,eloped 
Dolicies which are still with us. 

Whatever the originally contemplated meaning of the 1863 depo- 
sition statute, it  was soan administratively determined that i t  
encompassed the depositions of bath military and civilian wit- 
nesses and permitted written interrogatories as \d.ll' The 

l i b  See DE HART, o p .  c i t .  8upm note 94, at 84. 

94 at 85. 
h C h .  79, 6 25, 12 Stat 754 (1863). This may have legalized a practice 

Armv commanders had aireadi. mmm1sed. See DIG. OPS. JAG 1668. IVitnim 

111 See BENET, o p .  cit. supra note 97, at 7 4 ;  DE HAXT, o p .  ci t .  Supra note 

. .  
Paras. 9, 14. 

218 Ch. 75,  f 27, 12 Stat. 736 (1863). 
I I (  See Coao. GLOBE, 37th Cong., 3d Seas. 1256 (1862-1863). 
l l b  See Reid V. Covert, 354 U.S. 1. 23-24 n. 42 (19571 ; Caidrell v. Parker, 

252 C.S 376 (1820); Coleman V.  Tennessee, 97 C.S. SO9 (18791. 
llb See DAVIS, A TREATISE on THE M ~ T U ~ Y  LAW OF THE UIITEI) STATES 

296 ( le t  ed. 1896); U S  WAR DEP'T, A MAZCAL M R  COURTS-MARTLAL 37 
(1901) [hereinafter cited as MCM. 19011; W ~ ~ H R O P ,  o p .  ozt. suva note 94, 
at 352. Contva,  BEN^, o p .  at. 'up70 note 97, at 126. 

111 See DAVIS, o p .  a d .  supra note 116, a t  286; DUDLEY, MlLlTUIY LAW AND 
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process statute was interilreted as authorizing the subpoena and 
attachment of any cirilian witness found anywhere within the 
federal jurisdiction.118 Construed together. these t w  statutes gave 
the judge advocate discretion as to the manner in which he would 
present the testimony of both civilian and military witnesses 
located outside the state, district or territory in which the court- 
martial ,vas nttmg.l1' This discretion encompassed the accused's 
witnesses also. Arm>- Regulations provided that the judge advo- 
cate would obtain ail witnesses. bath prosecution and defense, and 
that he would not obtain witnesses at  the expense of the United 
States unless satisfied they were material and necessary-.1zo Fur- 
ther. bl- exercising irhat ther apparently considered t o  be their 
inherent authority t,, issue process. military authorities undertook 
to  require accused to present the testimony of their defense wit- 
nesses by deposition. and refused process out-of-hand on a few 
occasions for other reasons. Thus was developed the far-reaching 
policy of denymg the personal appearance of those defense wit- 
nes~ed whose  testimonr might be presented by deposition, if 
honoring the request would result ~n delaying the trial or 
prejudicing the public interest or military service because of the 
absence of the witness from his normal duties,121 or extraordinary 
expense or embarrassment to the milltar>- Written in- 
terrogatories were used in almost every such Requests for 
witnesses who were reported to hare been disloyal or rebels 
occasionally were denied on those grounds I t  was contem- 
plated that the expenses of all wtnesses, civilian and military, 

THE PROCEDURC OF C O L R T S - ~ ~ I I R T I I L  123 (3d ed. rev 1910); W I X T H R O P ,  OP. 
C"+ 

pars 17 :  B E I E T .  o p .  -t, w p r "  nare 97. a t  1 2 7 :  WITTHROP, op. m t .  siipro 
note 91. at 201-202. 

119 B u t  nor If the wtness  :E located l l t h i n  those geographical limits, ex. 
cepf b i  conrent o f  the partier DIG. OPS JAG 1912, d r t i a k s  of Wn7, para. 
XCI. ii ( Ju ly  1879: X'ov 1896: Nov 1906: June 1905; June  19081; M C X ,  
1901. at 162 n. 1. 

1 x 1  Bee Armi  Regs para DLDLEY, up. ci t .  supra note 117, at 

*"P',? note 94, a t  355 
1 1 8  see DIG OPS J A G  189s.  i i . t n e e n  para. 12: DIG. OPS. JAG 1868. wttnrss 

2 9 5 ,  W.I'THROF, o p .  0'. SUP'" note 94, at  352. 
129 See \vIxT.HRoP, op. < i f .  m p m  note 94,  at 188 
114 See YCM. 1908; D A i m  op. cii .  8rpro note 116 at  295;  DUDLEY, up. cii. 

E U P m  note 117, a t  2 6 4 :  M C M  1901, st 35-38; MCM, 1905: WIJTHROP, op. 
C l t  s w i o  note 94, at 355. Oral interrogatories uere not mentioned vntil 1921. 
1u See DID O m  J A G  1868, Witness paras. 16, 24,  26, 
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would be paid by the United States.12' These practices were a p  
parently not considered by Congress when it appropriated the 
1863 provisions into permanent iaw.l37 

Towards the turn of the century some doubt arose that the 
judge advocate's authority to subpwna extended past the bounda- 
ries of the district, territory, or state in which the court-martial 

Thus, depositions once more became a necessary extension 
of the arm of the court-martial rather than an  alternate mean8 
of acquiring evidence, Unfortunately, the process limitation 
meant that witnesses could not be compelled t o  appear before 
deposing officers,x29 and the military courts were returned to the 
situation as i t  existed before 1863. The loss was only partial, 
however, because military witnesses could be compelled to appear, 
and the statute was still interpreted as permitting their depo- 
sitians.180 

This situation was remedied in 1916 when the revised Articles 
of War extended the authority of the judge advocate until it was 
ca-equal with the limits of general federal jurisdiction, and pro- 
vided punishment for a failure to  appear or testify before a mili- 
tary court by deposing officer. In addition, the statute expanded 
the grounds for admitting depositions into evidence to basically 
,,.hat the Code reflects today.131 Thus, the prosecutor could once 

111 See Army Regs para. 963 (1895) : DIG OPS. JAG 1368, i 
4-6: DIG. O w  J A G  1895, W*tness p m 8 3  21. S 4 ;  DL'OLEY, o p .  e 
117, at  103-109, 531-592; SCOTT. A\ AXALIIICAL DICEST OF 

AIES 237 n 16e (18%); K ~ T X R O P ,  

e8 REI. STAT. 5 1202 (1815): Artielea of War of 1374, ar t  91, 

128 See Hinnnvr  on S. 1192 Bajore t i i n  Subrnnimiitrr on .Milifary Aqmr8 ,  
L'nrtrd States Smote, 64th Cong.. l i t  Sess 30 (1916) [hereinafter cited BQ 
H e o n n g -  on A W  1 0 1 6 1 :  MChl, 1901. at 3 7 ;  DAYIS, up,  ctt. 8 u ~ a  note 116, a t  
248; DUDLEY, o p .  rt t .  s u p m  note 111, a t  110. Contra. DIG. Om. JAG 1396, 
p i s 3  n. 1 

1 2 8  See Hearing5 on A l  1916,  aupio note 123, a t  53 
180 See M C M ,  1801, at 37-39 The folioiring procedure w.85 genersliy an- 

nounced I" the foregoing pubileation: 
a. The judge advocate was responsible for obtaining all witneraes. 
b. He xbouid not obtain B witness a t  the expense of the  United States. 

a i lhout  an order of the court, unless satisfied tha t  the witness w88 material 
and neeerasry. 

e. The testimony of all witnesses located outmde the  state, district, o r  
Temitmy ~n which the court-martial was nt tmg,  both military and ewilian, 
was nOrmaliy presented by deposition8 taken on written interrogatories. 

d In capital cases, and 811 others uhere  the  judge advocate would certify 
tha t  the lnteresta of jvntieE demanded tha t  the v i tner r  testify b e f a x  the  
eourt.marfia1, he eauld subpoena the  witnesses. Mili tary witnesses would 
be required t o  attend wherever stationed. 

181 See Articles of War of 1916, arts.  22, 23, 25, ch. 119, I 3, 39 Stat. 
654-656 (1916). 
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more choose the farm in which he could present his evidence to 
the court, either by deposition or live witnesses. There i s  no 
evidence that Congress demonstrated any interest in the military 
compulsory prmess practice, and it appears to have largely as- 
sumed the need for depositions.1s2 

The 1917 .Man+ml f o r  Cowfts-.Wartial,L8B which implemented the 
statute. did not depart from the prior A m y  views relating to 
compulsor? process. The judge advocate was responsible for sum- 
moning all ic-itnesses. and would not summon witnesses a t  the 
expense of the United States u n l e ~ s  satisfied that the witness' 
testimony war material and relevant.1a4 Defense witnesses would 
usually be summoned, however. Apparently the judge advocate 
was also empowered to determine whether a witness for either 
party was so essential that  he should testify in person instead of 
hy depasition.'B6 An appeal to the convening authority or court- 
martial uas authorized. and former testimony was formally recog- 
nized as admissible.1a6 apparently fo r  the first time,'*' when the 
witness was dead or beyond the reach of process, and his personal 
attendance could not be obtained. As in all subsequent Manuals, 
the payment of all witness fees by the United States vu contem- 

The 1920 revision of the Articles a i  War did not effect any 
changes in the la\%- relating to the subjects we are examining. 
The 1921 revision of the Manual. however, reflected a measure of 
the reform which had produced the new statute. Thus, while the 
judge advocate still procured them, the accused was for all prac- 
tical purposes guaranteed the personal presence of all his re- 
quested Further, oral depositions ve re  officially au- 
thorized. Reform was short-lived, however, and in 1928 the Man- 
ual was again revised.14o Once again the trial judge advocate had 
the discretion to reject the accused's requests for a witness "where 
there is reason to believe that the testimony of a witness so re- 
quested !could be immaterial or unnecessary. or that a deposition 

2 3 9  See Hearing8 on AW 1816,  sup70 note 128, a t  S6, 64-65. 
l*S Manual for Courts-Martial, Cnited States Army, 1917 [hereinafter 

eiled as DICM 1917 

12, Diseiplins, para. XI A.13 (1866).  
See MCM, 1917, P ' P ~ B S .  163, 172, 184-185, 189, 193. 

l aa  See Manual for Courts-Martial, United States Arm), 1921, PBIPII. 
1 3 ,  161, 166. 

See Manual for Courts-Martial, Umted Statea Army, 1928 [here- 
inafter cited as MCM. 19281. 

24 A 0 0  BBD8B 



DEFEXDASTS RIGHT TO EVIDENCE 
would fully anau-er the purpose and involve less expense or in- 
convenience. . . ." In 1946 Congress took a belated interest in 
the accused's right to  compulsory process, an interest that  pro- 
duced a 1948 amendment t o  the Articles of Kar which provided 
tha t  witnesses for  the defense w x l d  be subpoenaed upon request 
of the defense counsel In the Same manner as witnesses for the 
prasecution.14g This was apparently not regarded as modifylng 
the existing practice. as the process provisions of the 1949 3Ianual 
did not depart in significant detail from those of its 

Finally, in 1951, Congress reirrote the process article to guar- 
antee bath parties equal opportunity to  obtain witnesses.144 But, 
I t  was not overly interested in the mechanics of the procedure and 
left this to the President.'" Again. the present Manual does not 
indicate that Congress contemplated any procedural changes. I ts  

t v i e w  as to compulsory proc- 
that such restrictions are nec- 

reasonable requests f a r  defense 
who should not he required to 

attend personally because of distance or position.1" 

Change eventually came t o  the military practice, however. 
through the medium of the United States Court of  Xilitarv Ap- 
peals. That body has had occasion to examine the military process 
and deposition procedure in a number of cases. IThile the general 
practice of requiring the accused to obtain hi3 witnesses through 
the trial counsel ha i  been approred,"' the court has modified the 
3Ianual somewhat by guaranteeing to the accused the physical 
presence of nil material defense wtnesses.'4e More recently. the 
m u i t  determined that the accused muat be permitted to be physi- 
cally present and to cross-examine a t  deposition 

Several conclusions stand out in this long development. At the 
outset It is patent that  Congress' lack of interest in military pro- 

M l I C 3 1 ,  1923, para 97 In such B cireumntanee the matter might be 
referred t o  the ronrening authorit) 02 court-martial. 

142 Articles of K a r  of 1920,  art 8 2 ,  as amended, ch. 623. 5 213, 62 Stat. 
630 (19181. 

1 6 3  See Manual f o r  Courts-Xlartial. United States Army. 1949,  para. 

491, 31ar Cong., 1st Sear. 24 (1949) ; S. REP. KO. 

la See United State3 V. Thornton, 8 
150 See United Statee Y. Jacob?, 11 
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cedure left the Army with little choice but  to develop its own 
i-uies administratively. These policies, such as the acquisition of 
d l  witnesses by trial counsel, the discretion to deny defense re. 
quests for vitnesses considered unnecessary, and the assumption 
that the United States would pay f a r  the expenses of all witnesses, 
have been perpetuated, once more administratively. until today 
they have an aura of age ivhich makes them appear self-evident. 
Yet. despite their long history, they remain nothing but adminis- 
tratire practices, their true origin obscured by time. Congress has 
for the most part  never completelr comprehended their signifi- 
cance, has newr fully tested their present worth, and has ignored 
them mole than i t  has approved of them. It would not be fair  
t o  regard their long existence as evidence of a legislative design, 
nor as anrthing but an Executive assessment of their value. 

Secondly, there has been a general failure to distinguish the 
initial need for depoamona from their value in a modern en- 
vironment. It IS obvious that in their early yeair courts-martial 
could not i:aw functioned nithout depositions, and that they 
made available evidence vhich was otherwire inaccessible. I t  
1s even true that this condition existed in part between the Civil 
K a r  and 1916. But all this changed when, in the latter year, 
courts-martial received full authority t o  compel the presence of 
witnesses and other endence. Since that date, one could argue 
wlth m i e a s i n g  effectiveness thar deposinons w e r e  n o t  necessary 
hut merely convenient Yet. over these years, Congress has 
Steadily broadened the scope of the use of depositions without 
requiring the ~ e r i i c e s  to  offer any factual support for their in- 
creased utiinatmn. n l th  the result that  today the cannction 
that they are needed 1s based mole on slieculation than on 
recorded fact. 

Finally, with the exception of the statutory Imxtation which 
created the need for depositions, examination has revealed no 
facts so unique that military courts could h ~ v e  adopted no ather 
solution t o  the problem of compulsory process than that which 
w e  hare considered here. Khile a detailed examination of the 
reasons advanced in support of the military practice will be 
made later, I t  seems worthwhile to note that the generai problems 
faced by military couris with respect to compulsory process were 
basicall)- no different than those ah ieh  frustrated civilian courts, 
and they could hare been solved in the same way. Indeed. they 
nere so treated until the middle of the 19th century. When, a t  
that time, the practice w e  have traced was adopted, I t  seem 
fair  to conclude that the decision was bottomed on administra- 
tive convenience rather than factual need. 
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V, EVALUATIOS OF THE MILITARY RVLE 

We have seen that  there are essential differences between the 
military and civilian rules pertaining t o  compuisory process and 
i+ :.:ation, and that the federal rules afford accused persons 

substantial advantages not permitted by their military counter- 
parts. X e  have seen a180 that the military ruie as t o  compuisory 
process has been developed and promuigated administratively, 
is not founded upon any readily apparent unique need, and has 
never been fully ex-aluated by Congress. PinailJ-, upon its face, 
it appears to directly conflict with the congressional desire that 
the accused and the prosecution have equal opportunity to obtain 
witnesses. 

Our examination of the development of the military confron- 
tation practice has rerealed that B real need existed, initially, 
for the use of depositions and former testimony because of the 
limited ability of courts-martial to compel the attendance of 
non-military witneesea. However, the need for the present broad 
authority to substitute depositions f a r  l i r e  witnesses has never 
really been documented. 

The basic question remains, hairever. Assuming w y u e n d o  that 
the military practice 1s not the model we desne,  or believed It 
to be, i s  it so defective that it must be changed? IT’hat criteria 
should be utilized in resolving this question? Three testa come 
to mind. 

We may consider whether the mrlitar? practice 1s constitu- 
tional. This determination i s  not novel or unfounded. I t  is 
true that i t  was long asserted by military scholars and the 
federal courts that  the constitutional safeguards in the Bill of 
Rights did not apply t o  military Honerer, this con- 
tentian was necessarily based upon policy considerations, since 
only one portion of the Bill of Rights ailecificallr authorized 
courts-martial to disregard the indindual safeguards i t  created.1sz 
It was tenable, and palatable, only as long as the armed services 
remained small, and were composed of volunteer professlonal 
soldiers. However, in the past 25  years a large part of our male 

lGI See, e.g. ,  E z  pwro Benton, 63 F Eupp. 808 (N.D. Calif. 1 9 4 5 ) ;  E* ~ m t a  
4 a l l . )  2, 136-42 (1866) IconcUrring oplmon) ; R T N -  
note 91, at 165 n. 38, 287 n. 21, 398; Carbaugh, The 

tory and Cia11 Jurisdictton-A Briri. 9 J. CRIX. L. & 
CRIYIIOLOCI 571 11918); Connor. Heorsay In Mi l i ta ry  Law, 30 VA. L. REV. 
462,  475, 416 11944); cf .  Dynes v Hoover. 61 U.S. (20 H a r . )  65, I 9  (18683. 

162 An excellent example of thln approach may be found in Er pmtr Milli- 
gam, s u i m  note 151 
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29 MILITARY LAW REVIEW 
population has experienced militar 
this situation will continue indefi 
ingly difficult to convince the gro 
that the? must surrender then  co 
period of their military s e r v ~ c e . ~ ~ ~  This has stimulated a countel- 
vailing notion which has caused the courts concerned with the 
problem. if not the military authorities,"' to relax their prior 
T - i w  to some extent.165 

The United States Court of Xllitar? Appeals has adopted a 
more liberal apiiroach and has determined that members of the 

"titled l o  all the protections of tile Bill of 
e that are expressly or by necessary mplica- 

I t  tas .  moreover, specificall>- held that the 
right to confrontation guaranteed b r  the sixth amendment is 
applicable ta w i d 8  by court-martial. One can find no  reason 
for reachme a different c o n d u s ~ o n  u i th  respc t  to that portion 
of rhe same amendment uhich guasaiitees compulso~?- process. 

The utility of the y e r e n t  rule seems a valid c 
what we will about the independence of the 
system, it seems obvious that It cannot afford to act arbitrarily. 
If accused uersons are deprived of nghta or advantapes they 
enJoy in federal C U U ~ C F ,  and probablr elsewhere, the SBTVICBS must 
demonstrate a counterbalancing need for the limitations they 
hare nnpo?ed, and the advantage thereby given to the prosecu- 
tmn 



DEFERDART'S RIGHT TO EVIDENCE 
A final standard we may utilize is applicable legislation. Courts- 

martial are creatures of statute, and the matters we are examin- 
ing here are, for the most part, encompassed in provisions of 
the Cnilorm Code of Mihtnry Just ice .  I t  can hardly be denied 
tha t  military procedures must conform t o  the requirements of 
the Code, when such mandates exist. 

Considered separately, or together, these criteria appear t o  be 
valid measures of almost any military judicial procedure, for 
they examine not ani? the internal validity of the rule, but also 
its conformance with the external standards set by the political 
sovereign from which military courts draw then  authority. I t  
seems fair  to say that a rule which does not satisfy each of these 
tests is objectionable. 

Let us utilize these tests, then, to  evaluate the military ap- 
proach to compulsory process and confrontation, Although they 
are really one combined process in military jurisprudence, for the 
sake of simplicity ne will examine compulsory process and con- 
fr ontation separately. 

A. THE RIGHT TO COMPCLSORP PROCESS 

1. The Constitiitmml Problem. 
a. Witnesses. Considered in its constitutional aspect, the mili- 

tary rule concerning compulsory process may be regarded as ac- 
ceptable in part, and objectionable in part. In their apphcation 
to the requests of indigent accused, the military restrictions on 
process do not appear significantly different from those civilian 
statutory controls which federal courts have inranably approved. 
The delegation of some decision-making authority to  the trial 
counsel does not appear to be constitutmnally significant, although 
as a practical matter i t  may be unwise and undesirable. 

A contrarl- conclusion is required, honerer,  when the l lanual 
restrictions are enforced against "on-indigent accused. The ac- 
cused who is able to meet his expenses has the unqualified n g h t  
to subpoena any witness he desires. The broad control which 
the hlanual purports to exercise over the subpoena requests of 
all accused, solvent as well as improverished, has the practical 
effect of denying nan-indigent accused the compulsory proeess 
which the Constitution guarantees them. The constitutlonal pos- 
ture of the military rule is not altered by the fact that  the 
Manual obviously contemplates that  the United States will meet 
the expenses of al l  defense witnesses. Despite the solid historical 
foundation for the policy of treating all accused as indigents, 
*oo 81088 29 



29 MILITARY LAW REVIEW 
i t  is still in  the final analysis simply an administratively created 
rule, one which makes non-indigent accused the beneficlanes of 
a gratuity. I t  can hardly be seriously contended that the United 
States may require non-indigents t o  accept undesired Govern- 
ment aid and therebr surrender their constitutional right 10 
process. 

A fair question here, and one nhich goes t o  the crux of this 
issue. is whether any defendant is ever entitled to  more than 
what the hlanual appears to provide, that is, to be permitted to 
present his necesaari- and material witnesses at trial. This ap- 
proach, hoa eyer, overamplifies the problem, for the question 
1s not merely rrherher an accused has such a right, but hox the 
necersar? determinations are made. The aril) logical and fair  
time to  determine whether a mtness 1s necessary and material 
is during trial, for the admissibility of evidence is a t  best a 
complex decision, depending upon a variety of factors which 
cannot be fu l ly  evaluated or perhaps even foreseen earlier. The 
federal courts m i p  rhe indigent of this r ight not because i t  is 
not deemed to be valuable. bur because he 1s penniless and. thus, 
either not entitled to sucli protection, or forced to accept Its 
dilution because of the need to protect the public 

Conversels-. a determination of materalit>- and necessit>- made 
prior to trial can at best be speculative. not only i n t h  respect 
to rhe ISSUBS which will develop a1 trial but also as t o  the relative 
credibilits of the witnesses. One may wonder, for example. 
whether a trial judge a t  the Cunningham and G r m l ~ n t ~ ~ ~  trials 
would reall) have excluded as cumulative the testimony of the 
a-itnesses those accused were not permitted t o  subpoena, and 
whether the unsuccessful accused might have fared better had 
they been permitted to choose for  themselres the witnesses they 
would present in their behalf. Similiarly, I t  may be doubted tha t  
the accused in  rnited States i .  H n ~ c e y , ~ ~ ~  would not hare 
raised the issue of self-defense had his substantiating witness 
heen made available. Thus, the Manual is objectionable not be- 
cause accused are really entitled to more than their necessary 
and material witnesses. but because the procedure i t  requires 
denies non-indigent accused that opportunity. 

This raises a final thought. The military services have long 
attempted to afford equal protection t o  all accused regardless of 

:s See notes 4 2 1 3  s v p m  and t e x t  accompanying, 
l i8See ACY 10050, Graalum. 19 C M.R 667, p e t .  denied, 6 U.S.C.M.A. 

813. 19 C.Y.R 413 ( 1 9 5 5 3 ,  WC KCM 60-00871. Cunningham. 30 C.M.R. 696 
( 1 0 6 0 3 ,  i r s ’d  on ot ter  o’ounds. 12 U.S.C.M.A. 402, 30 C.Dl.R. 402 (1961). 

1808 U.SC.M.4 538, 26 C.M.R. 42 (19673. 
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their economic station. This is a doctrine which has received 
constitutional recognition from the Supreme Court only in com- 
paratively recent years,161 and the services have every right to 
be proud of their leadership in this field. It will be possible to 
bring the compulsory process procedure within constitutional 
limits either by adopting what is essentially the federal practice, 
or attempting to accord all accused a broader subpoena authority 
such as non-indigents enjoy. N'hile the latter 1s not required a t  
the present, i t  reflects a v iev  which r d 1  in all probability be 
adopted by civilian courts eventually.162 I t  will be in the mili- 
tary tradition of far-sighted Impmi-ement of criminal law if the 
services choose to pioneer such a practice now. 

There is a second, and no less important, constitutional prob- 
lem. Assuming the Manual is amended tc permit P P O C ~ S B  desired 
by non-indigent accused to  issue as a matter of course, may the 
accused still be required to relay requests for all wtnesses to 
the trial counsel? Stated in another way: May the United States 
require all accused to adrise the trial counsel in advance of the 
contemplated defense intnesses? This IS clearly the result of 
the present &lanual procedure, and for  all practical purpose8 
such a situation appears to hare always existed in military juris- 
prudence. 

I t  seema obvious that defense counsel's decismns concerning 
the witnesses he will utilize are a synthesis of his work pioduct, 
his privileged conversations with his client, and the accused's 
possibly incriminating revelations. All three are protected from 
discovery.1b8 However, the civilian practice of issuing blank 
subpoenas is compartively recent,'64 and i t  has never been sug- 
rested that the pnor  practice of requesting the issuance of 
process by formal motion was constitutionally defective because 
i t  \vas not secret and ex parte.18i Similarly, it has been held 
that indigent accused are not entitled to secret hearings on their 

111 See Gr i f in  v. Illinon, 351 V.S. 12 (1966). 
I61 Compare, e.g.. Gnmn V. Illinoir. supra note 161. See also note 39 SUP~O. 
113 Ct ,  H l e h a n  V. Taylor, 329 U.S. 496 (1945) ; United States V. Carter, 

15 F.R.D 357 ( D . C . 1 9 1 4 ) ;  MCM, 1961, para. 161. 
1 8 4  Compare FED. R. Cmx. P .  17a and I n  re Subpoena Duces Teeurn, 248 

Fed. 137 (E.D. Tenn. 1915). W i t h  United Stater v, Burr, 25 Fed. Cas. 30, 26 
(No. 14692d) (C.C.D. Ya, 1807), and In re Dillon, 7 Fed. Cas. 710 (No. 3814) 
(N.D. Calif. 1864). 

la5 See,  e.g., Vnited States V. Burr, 26 Fed. Cas. 30, 36 (No. 14692d) 
(C.C.D. Ya. 18071. 
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29 MILITARY LAW REVIEW 
motions for compulsory process.:66 However, these precedents 
are not dispositive, since civilian accused need only subpoens 
those witnesses who will not voluntarily appear, and t h x  may 
be less than the total number of defense witnesses called. 

The question has never been decided. It seems apparenc that 
the civilian practice reflects a balance between orderly judicial 
administration and the constitutional guarantees of accused per- 
sons. ]Then one considers that the most critical rights available 
to  a defendant are a t  stake, it seems fair  t o  speculate that any 
military procedure which exceeds the civilian practice in its m- 
trusion upon those rights would be conetitutionally objecrionable 
unless justified by some additional strong public interest. Re- 
quiring accused to advise the prosecution of the defense wtnesses 
who will appear roluntanly clearly exceeds the  limits of the 
civilian practice, and obimusly cuts deepll- into the accused’s 
privileges. S o  counterbalancing public interest is readill apiiar- 
ent. Accordingly, i t  1s suggested thar this is the dividing line: 
while a non-indigent accused cannot complain because h e  must 
request the Cmted States to issue compulsory I ~ C B S B  far his 
mvoluntary witnesses, assuming such process issues as a mattes 
of course, such an accused cdnnot be compelled to rereal the 
voluntary wtnesses he w.111 call at  his own expense. 

At the same time there are ralid reasons \rhy the serrices 
should retam control of the mechanical procedure for issuing 
subpoenas and not permit a more liberal procedure. at  least as 
to military winessea. Conceivably, non-indigent accused could be 
given subpoena authority. as they hare for  all practical purposes 
under Kule l i a ,  but such authority uould result I”  confusion 
and unnecessary impairment of military functions, difficulties 
which the trial counsel aroids by necessary coardinatlon and 
choice of the trial date. 

b. Documents. The compulsow production of documents raises 
a more complex problem. The Xanual does not distinguish be- 
tween non-military witnesses cslled t o  testify and those sub- 
poenaed for the sole purpose of bringing desired documentan, 
evidence. The obvious implication is that  in case of dlsagreement 
the aceused must offer the same extensive justification of his 
requests for doeuments that he must make when he seeks wit- 
nesses who will testify in his behalf. I t  may be concluded tha t  
the need to  protect third parties from unwarranted compulsory 
disclosure justifies requiring eiwn nan-indigent accused to  demon- 
strate the existence of a valid, good faith interest in the docu- 

See Thomas V. United States, 168 F.2d 701 (Eth Cir. 1848).  
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ments desired. However, the supporting evidence required by the 
Manual exceeds by f a r  the minimal shoxs-ing of need outlined by 
Chief Justice 31arsha11,167 and appears constitutionally objection- 
able when applied to non-indigent acrused,l68 

The status of military documents is even less satisfactory. The 
present Manual provides that documents in the control of military 
authorities will be produced ''upon proper request," and prior 
hlanuals have not been more specific. One can only speculate, 
therefore. as to the burden the accused must meet, and wonder 
whether it is any greater than when the documents involved are 
in civilian hands."O In such circumstances, the conclujion seems 
inescapable that paragraph l l 5 e  is simply too rague to  be en- 
forced. 

Significantly, the Court of 3Iilitary Appeals failed to even men- 
tion paragraph 116, in ita disposition of a recent case dealing 57ith 
a request for documents in military custody; it relied Instead, 
upon the provisions of the federal rules of criminal and civil 
procedure.l" Unfortunately, the problem cannot be avoided by 
ignoring the Xanual. I t  1s the source of militaq- procedure, and 
those charged with the administration of military justice are 
bound to  follo>v It. Their task is not made easier by affording them 
ihe alternatives of interpreting paragraph 11% or applying the 
court's opinion in Franehin. I t  may he hoped that when the ogpor- 
tunity next presents itself, the court will use i t  either to give the 
3lanual prorision meaning or declare it B nullity. 

2. The Question o f  CtXtg.  

The military practice fares no better nhen  it is examined from 
the viewpoint of utility. As we have seen, discovery of the ac- 
cused's witnesses, and control of his requests for process, hare 
been broadly justified a t  various times as necessary safeguards 
to avoid surprise and deb.)- at  trial.'qs to insure that the desired 

16. See United Stares j.. Burr, 25 Fed. Cas. 30, 35 (No 14692d) (C.C.D. 

IS8 FS. .A = +  ?i.?P 
va 1 8 0 7 ) .  

-.... _." 
168 see xcn, 1951. para isc, 
IroThere 1% evidence to that effect, JAGJ 1 9 5 i I 6 0 6 6  (17 June 19673. 

Howeuer. there is no basia for placing an increased burden on the accused. 
See Bowman Dairy Ca. V. United States, 5 4 1  r S. 214 (1951) i United States 
Y. Burr, 25 Fed. Cas. 30 (Xo, 14692dl (C.C.D. Ya. 1807).  

l i l  See United Stater V. Franehia, 13 U.S.C.P.A.  315,32 C.M.R. 315 (1962). 
1.1 See MACOMB. A TREATISE 01 MILITARY LAW AxD Corms-MrRrrAL 172 
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29 MILITARY LAW REVIEW 
witnesses were present vhen  needed,173 to prevent the accused 
from rummamng unnecessary ta protect military and 
civilian officials from being unnecessarily summoned from their  

when a deposition would be an adequate sub- 
ye that tile proceedings were not delayed and 

the United State, embarrassed by intentional defense requests 
for unneeded witnesses.1ii and to saw the public treasury from 
unnecessary depletion.'.' Xi0 real distinction has ever been drawn 
between aublioenas for witnesses and subpoenas duces tecum. 

Of all the reasom adranced. the desire to shorten the tnal  by 
, The recommended amendment 

1 Procedure which requires ac- 
cused to g i i e  advance noi,ce of their Intention ta raise the 
defense of alibi appears to have a similar Unfortunately, 

1 value and iierhapa even philosophi- 
cor? dlscorer? raises the constitu- 
The more limited iequirement that  
ejected by the Supreme Court when 
Whatever its ultimate fate ,  I t  may 

broader military requirement would 
P-ltliatand a COnltltUtlOnal test. 

Protecting officialr from the unnecessa 
fymg may also be reparded as having ut 
cult t o  accept this contentmi seriously 
determination as to i i iconrenien~e is not 
exen by his commanding otlieer or sui>ermr. but rather by the 
local conrening authorit?. 

do not appear to be defensible. The ad- 
counsel should have relieved Drarecution 
t r  for the timely appearance of the ae- 
rnoved their concern that the accused 
I vitnesres. Of course, it 13 conceivable 
uld intentionally issue frivolous process, 
mdicates that such misconduct is almost but  the available 

I.3 F o e  DE HAP.? O B W R ~ ~ T I O I S  o h  M I L I T i m  Lair 84 (18621.  
- - 4  See BEIET, .A. TKLIIISE ox ~ I I L ~ T ~ R I  LAW A\D THE PRACTICE OF C o r m s -  

States v U e  Angelm s r 9 C 31 A .  288, 12 C M R 54 (1958). 
ttee on Rules of Practice and Procedure of the dvdieial Can- 

Ru:ei 01 Criminal Procedure for the Ymted States District Courts 5 (1962). 
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non-existent, and compels the conclusion that such a. danger is 
wholly speculative. Further,  i t  may be dealt with by disbarment 
or similar administratixw action s t  independent proceedings. 

Finally, there i s  the matter of safeguarding public funds. While 
this is an obviously valid public policy, i t  may he doubted tha t  i t  
has any direct relationship to the efficient operation of courts- 
martial. Further, if the protection of public funds i s  a specific 
goal of the military practice, one wonders a t  its failure to provide 
any  pretrial forum in which the subpoenaed witness may demon- 
strate that  he has no material testimony to  offer. Obviously trial 
counsel err also; yet military jurisprudence has apparently never 
provided a safeguard against their mistakes. 

3. Cowplinnce w i t h  Appl icable  Leoislntion. 
The final measure of the military rule is its compliance with 

the standard set hy Congress in the Cniform Code of  Milttary 
dustier. The statutory right to compulsory which Con- 
gress belatedly afforded accused in 1948, was intended to  effect 
the recommendation of the Durham Committee in 1946 that para- 
graph 97 of the 1928 Manual be altered to insure defense counsel 
the same right to procure witnesses which the prosecution en- 
joyed.'i0 Paragraph 97 a t  this time provided: 

The trial judge advocate isill take umeiy ard a p p r o p r m e  a c t m  uxh 
a view ta the attendance a t  the trial of the a? tnes ies  who am to testify 
in person. He wdl not of hw own mobon take such x c r m  with respect 
to B w ~ n e ~ i  fa r  the proiecntion unless saksfied tha t  hir reiomony 
i s  materlal and necesbary and tha t  B depos.tion 4 i .  far any resmn, 

venience Or expenae. Such actlon >bill be taken with respect to all 
wulmesne3 1eque:ted b s  t i k  defense except tha t  where there 1s reason 
to beliere that the i e~ t imony  of a wltnerr IO requested would be 
immaterial  o r  unneeearaly. 01 tha t  a deparlnon uauld f i l ly  ~ n i ~ e r  
the purpose and involve leis expenre D F  ~ne~nvemenee ,  the matter mas 
be referred for deeiaian to the appamtmg anrhonry or t o  the court, 
seeording to ahe ther  the queifion a i i m  before or after the tr ial  
eammenees. The ~ r i s l  judge adiocaw mag consent to admit the facta 
expeefed from the teifiman). af a a:tne?i requested by the defense if 
the pmneeutm doer not coiiieit rueh fac t i  or they are unimportant.  . . . 
The Procesa provisions of the 1919 Xanual did not, however, 

differ sigmficantly from its p r e d e c e s ~ o r . ' ~ ~  Indeed, it mag hare 

not praper1s answer tne purpose, or  W L 1 1  involve equal or gleater Incon- 

170 l r t i c ie r  of B a r  of 1920, art. 22, BS amended. eh. 
(19461: "W3tners for the defense shall be subpoenat 
defense counsel, through ~ m e e s a  lssued by the t n a i  
same manner aa ~ i t n e 8 1  fa r  the pmseeutmn' '  

180 See H E .  ECP. NO. 2122. 79th Cong., 2d Seas. 4 (1946); H.R. REP. 
1034, 80th Cong, 1st Sess. 11-22 (1947). 

181 see nicx, 1948, para. 106. 

625, 5 213, 62 Stat.  
Id, upon request by 
judge adweate, in 

630 
the 
the 

N O .  
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been more restrictive since i t  has been interpreted as requiring 
accused to show not only that the desired witness was necessary 
and material, but also that a deposition would not Khen  
the Articles of XVar were subsequently remsed, the process article 
w a s  rewritten to read: "The trial counsel, defense counsel, and 
the court-martial shall hare equal opportunity to  obtam wit- 
nesses and other evidence in accordance with such regulations 
as the President may prercnbe. . . ,"Isg 

indicares that its drafters intended rhe phrase "equal opportunity 
to  obtain witnesses and other evidence" to mean exactly what 
the words Imply and that they intended to reenact the 1918 
amendment and go a little further.li4 The 1961 Manual, however, 
remains substantially unchanged. I ts  authors offer the folloning 
explanation of paragraph 115: 

The legislative history of the Cniiorrn Code of 

T".e f a u t h  sLbpaiagraph ~mplemenr i  the initial pmwslonb of  l l t l e l e  
46 rhaf the t?ml  counael, defense c o u n ~ e l ,  and i e  courts-maltla1 shall 
i a v e  equal oppmlunlry t o  obtain ~ l t n e s s e a  and ather evidence 

The f o u l t h  renterce,  ah leh  provldej tha t  the tr lsl eouniel wI11 take 
the same tlme:y and appiopliate setion 10 proride fa r  the appearance 
of  defense mtneases ahoae tentimony hefore the court  IS material and 

bared on the sentence 17. the commentary t o  Artlcle 46 
le WBJ mtended t o  m u r e  equaliry between the palt ies ~n 
e m s  Ho\wver, experience has sho\vi.n tha t  some defenie 
n t  a rbmarv  and unreasonable reqverti for witnenses 

merely f m  the pupoje  of e-eafmp confusion. divermn. or delas. In 
order ro ruxh such piacrrcei. It IS pioilded rhat the t n a l  counJeI, n'ho. 
as is stated ~n paragraph 449.(1), i i  piohibired from perfolmmg any 
ac t  ~ncons:sren~ r . th  a g e n u ~ r e  desire m i.aw the i h a l e  t ru th  rei'ealed, 
xi11 ~ e i e e r  defense counsel's iequert for w m e i i e s  In C B Z  the tr ial  
munsel and the defense eouniel dmagree uhether I t  1% necessary tha t  the 
requested wlneas he rllbpoenaed. the matter will he referred Io the Con- 
evening authority or ro the court, depending upon vhether the eavrt 
IS in aesmon It I S  believed tha t  rhe provisions a i  this paragraph may 
be relmd upon BL a rule of rhumb eoneeinmg the authority for denying 

nesi r h o .  because of distance o r  poslnon, 
ment, should no t  be required to attend 

peironally. In  the case of such a diaagreemenr between the ma1 coun~e l  
and the defense eouniel ,  the defense eounsel wll be required ta show, 

162 See L-nited States Y De Angelis, 3 U.S.C.M.A. 298, 12 C.M.R. E4 (1963). 
:19 UCMJ. a l l  46. 
1 8 4  Bee H n m m u r  olj X.R. 2198 B e i o r e  n Subcornmiltee o f  t h e  House Corn. 
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~n the manner indicated in thm paragraph, that the personal attendance 
of the ritnesr 18 n e c e s s a r y . 1 ~ ~  

The only possible lesson to be drawn from this short history 
is that  the present Manual rule does not reflect Congress' desires. 
I t  cannot he otherwise, for i vh i le  Congress has t w c e  passed legis- 
lation designed to expand the process provisions of the 1928 
llanual, the President has twice promulgated hlanuals which 
continue those provisions subatantiall>- unaltered. The limitations 
which the present llanual places upon the accused are particu- 

t ick 46 \vas intended only to  authorize 
the President to work out the mechanics of the right granted 
by the first sentence of t ha t  Paragraph 115 clearly 
goes much further and substantially modifies the accused's statu- 
tory right to  process.li' 

I t  has been suggested that the hlanual does not reallr limit 
the accused since both he and the trial counsel labor under tkx 
same restrictions upon process, a t  least The Short 
answer is that  counsel are not equally restricted since the tnal  
counsel's decisions are not subject to r e v ~ w  while the defense 
counsel's are. But further,  Article 16 m . 8  not designed merely 
to make both parties equal a t  any level chosen by the President. 
I ts  statutory history reflects, rather, the intention of guarantee- 
ing accused a positive right to compulsory process, a right not 
subject t o  administrative modification or dilution. 

The guarantee of "equal opportunity to  obrain witnesses and 
other evidence," raises another problem. Dwa Article 46 grant 
the accused tne right to present his case by way of admissible sub- 
stitutes f a r  live witnesses? We know that  the present Manual and 
Code authorize the use of depositions and former testimony under 
certain circumstances even though the witness is alive and able to 
attend the trial. The prosecution appears t o  have such alterna- 
tives, although there have been a few judicial hints to the eon- 
trary.19n Does the accused? O r  may the convening authority, 
for example, prohibit a defense deposition on the grounds tha t  
the United States v i l l  produce the witness? 

18s Legal and Legislative Ba~in ,  'UFO note 147, at 99. 
1 8 6  H.R REP. KO. 491. s a p m  note 141. 
I87 See Legal and Leglaistlve Basis, ~ u p n  note 147, at 99: Warns, 

Obtaining oi Wttnessrs.  J A G  S. 1 (April 1851). 
18s see warns, mpia note 187. 
188 See United Stater Y. Daniels, 11 U.S.C.M.A. 12. 28 C.M.R. 276 (1919) : 

United States Y .  Britton, 13 U.S.C.P.A.  499, 33 C.M.R. 31 (1963) (eoncurring 
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The issue has apparently never been quarely before a military 

court. so w e  must speculate. The a n s w r  seems to turn upon 
the particular statute involved. The Federal  Rules of Criminnl  
Procedxie ,  far example, authorize the tna l  judge to reject defense 
requests fo r  a deposition and require the presence of the witness. 
The Code 1s not so broad, and when Article 46 1s read in eon- 
junction a i t h  Article 49 It appears that ~n the absence of Some 
orernding considerations, the accused could not he barred from 

similar conclusion follows with 

B. T H E  R I G H T  TO CO.\-FROST TT'ITA-ESSES 

practice satisfied the Constitution 1s another question. haivever. 

17-e hare alreadi- nored the Supreme Court's con$ena~ l \ - e  ap. 
proach to the inoblem of confrontat~on,:~~*, and hare seen that 

t ims  are not utilized 111 criminal proceedings in 
One unfortunate slde-effect IS the paucity of 

t to aid our inquiry. Several principles do 
rom the existing decisions, particularly those of 

the Supieme Court. They are: (1) Confrontation has not occurred 
unless there 1s a 1,hyslcal meetmg betueen the accused, and or 

a t  which the latter testifies and the 
2 )  the testimon)-, and cross.examina- 
cia1 bod)- chaiged with judging the 

facts of the ]>articular case; and ( 3 )  recorded testimony meeting 
the foregoing standards may he utilized a t  trial as a substitute 

I,. Alabama. - C.8 ~, 1 3  L ed. 2d 934 (1966) 
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DEFESDASTS RIGHT TO EVIDENCE 
for the personal appearance of a prosecution witness only under 
circumstances of necessity recognized a t  common law a t  the time 
of the adoption of the Constitution. These were death, insanity, 
illness or infirmity, and absence induced by the accused. Also 
admitted as exceptions were dying declarations and collateral 
documentary evidence.l94 

The importance of these requirements should be manifest. The 
value of personal cross-examination is too obvious to  require com- 
ment, and has recently been vindicated in military Jurispru- 
dence.lQj Presentation of testimony before a trier of fact, If  only 
a commissioner at  a preliminary hearing, 1s scarcely of less sig- 
nificance. S o  attorney with any amount of t n a l  experience can 
have failed to  note that there iB a significant difference between 
the demeanor of a witness before a deposing officer and his con- 
duct at an actual trial. So? can he have failed to observe that 
cross-examination at v i a l  produces a test of verncit? which is 
seldom achieved during the taking of a deposition. Finally, limit- 
ing the use of substitutes to those recognized a t  common law 
insures that the accused will be denied confrontation only because 
of public necessity, rather than to safeguard the i~ubllc's con- 
venience.186 

The military depoamon practice has i i e ~ e r  achieved such stand- 
ards. It was only recently that the accused w s  again guaran- 
teed personal confrontation a t  depoait~ons.~~'  Deposing officers 
hare no fact-finding authority and carry out only ministenai 
functions. Pnor to  1916 they could not even comiiel v'ltnesses 
to  appear and testify.1gB 

and former 
t e s t m m y 2 @ o  may be admitted into evidence far exceed any 
possible reqairements of public necessity. In addition to the gen- 
erally recognized exceptions of death, and illness or Infirmity, 
depositions may be utilized if the witness cannot be found, is 
more than 100 miles from the place of trial, resides or IS beyond 
the state, district, or territory in which the court-martial is 
sitting, or 1s unable or refuses to  appear because of imprison- 
ment, military necessity, nonamenability to  process, or other 

Lastly, the circumstances in which 

114 See "ores 66-82, S--SS, supm, and text accompanying 
111 See United States \- Jamby, 11 US C . X A  425, 29 C . I . R .  244 (1960). 
Is8 Compare Legal sad Legislarive Baaia, supra note 147: DID. OPS. J.4G 

lei  See r n i t e d  S t ~ t e s  V. Jaeoby, 11 U.S.C.M.A 428,  29 C.P .R .  244 (1960). 
198Ch. 809. $ 1, 51  Stat .  910 (1901); H i a n n o s  on AW' 1816, supra note 

L88UCM.T art. 4 9 ( d ) ;  MCM, 1911, para. 141.. 
2 0 0  MCM, 1961, para. 145b. 

1896, Ii'itnraa para. 1 0 :  Hearings m A R  1816, mpra note 191, st 5 4 .  

191, ai 6 3 :  Zlote, 26 A x  L. REV. 241 (1892).  



29 MILITARY L A W  REVIEW 
reasonable causes. Former testimony may be utilized if the 
witness is dead. insane. 111, cannot be found. beyond the reach 
of process, or 1s more than 100 miles aivay. lcceliting the fact 
that  some substitute is permissible for the testimony of a wit- 
ness who has left the jurisdiction or cannot be found, a conclu- 
sion not yet settled in federal surely public necessity can- 
not excuse the offering ]>arty from first demonstrating that I t  
did not cause the absence or disappearance, either purposely or 
through negiigence.zll The llanual and statute are silent on 
these ~ m i n t s . ~ ~ ~  IThile i t  may be said that such a showing was 
omitted because milltar)- needs might require moving nitneases 
elsewhere, rhe abwoua anmei '  IS that  I" such a circumstance the 
move can be justified by a ahoumg of military necessity 

i lar ly challenge the use of depositions because the 
lamed. The authority of federal courts t o  compel 

the presence of such liersoiis IS wel l  established.!34 

The most questionable practice by f a r ,  however, 1s the admis- 
sion of former testimony and depositions solely because the xit. 
ness IS aver 100 miles away or resides outside the state terri- 
tor\-. or district in which the court-mamal 1s sitting. Public 
necessity undoubtedly dictated such a rule when courts-martial 
weie unable t o  compel the presence of witnesses located beyond 
those boundaries. H o a e r e r .  that iirablem disappeared, for all 

916 when the lrmits of ~ompul so ry  proe- 
I they were coequal with general fedeial 
here can be no justification for using the 

depos i tmn~  or former teztimoiiy of nitnesses who a l e  amenable 
to IWOCISS and o the rwm able to testify, solely because they are 
located some arbitrarr  distance from the place of trial. A t  least 
one caseaob forbids the practice. Such a procedure does not satisfy 
an>- public need. although it  undoubtedly 1s invaluable to  the 
prosecutor because It permits him t o  choose the easiest way to 
present his evidence. 

ee nore 89, ~ v p , n .  and t e x t  ~ c e o m p a n ) m g  
orpare  Mafei 1 Umted Stater.  178 U.S. 458 (1900):  Reina ld i  V.  
Srstes. 98 U S  1 4 5  (18-9). 

ee IIC\I.  1951 ~ a r a  l l j b :  c i .  UChIJ a r t .  50.  Com~are FED. R. CRIM. 
P l j ( e 1 .  The Manvai doen not even require the party offering the former 
testimony of a mtness who i s  beyond the reach of proce~s to demonstrate tha t  
t he  ~ t n e r s  ,>ill not return ioluntaril). See MCX, 1951, para. l45b. Compare 
,-c\,, *u,rii . . . .. .. . .. , . , , 

i o +  See Seufield Y United States,  118 F.2d 875 (D.C. Clr. 1941) 
21:bee Hearings on .AW iu10. supia note 191, at 30. 62;  USMJ ar t .  46. 
* O S  United States > Thomas, 28 Fed Cas. 79 (No. 16476) iC.C.D.C. 1847). 
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DEFEKDPISTS RIGHT TO EVIDENCE 
From the practical viewpoint, the standard defense of the use 

of depositions has been necessity-there is no other practical way 
to resolve the conflict between the operationai requirements of 
the mobile, far-flung military services, and our traditional no- 
tions of fair t na l  and proof hesond a reasonable doubt.lO' Bct 
the argument is factually weak. During the penod from the 
Revolution until 1863, depositions by milltar? persons could not 
be considered by courts-martial. Yet, despite the eenerally poor 
commumcations and Par-flung miSam of the Armr during this 
period, i t  ha3 never been suggested that requiring jnldiera to 

ritory, or state in which the court-martial sat-the outer boun- 
d a m s  of the compulsory process the Judge adroeate might Issue. 
But if a n t n e s s  was n-ithin this geogm.phical area, regardless of 
its size, his deposition could not be used. The Army Bas spread 
thin during these years also. and had traveled to Cuba and the 
Philippines. Yet It "as not until 1916, relatirel)- modern times. 
that a Judge Adwcate General of the Arms  suggested that the 
burden \vas too much and drew up a statute adding the 100 mile 
limit.2°8 Eren then the problem could not hare been t o o  pressing 
for it was not untll 1928 that the Manual n a s  amended to permit 
the .use of the farmer testimony of aitneasea who were araiiable 
but located more than 100 miles aivay.ln9 

Thus. i t  has only been in more recent years, as transporta- 
tion and communications improved, that the semces  ha\-e re- 
quested more liberal deposition provisions from Congress. Had 
the need been as critical as the advocates of deliasitions now pie- 
ture It, sureis- the Articles of War would hare been amended 
earlier. At the prejent, transpcrtatian IS so speed:- and efficient 
that  generally there can be no valid basis for the use of deposi- 
nons in peacetime.2'0 Of course, there are always situations i s  here 
a civilian witness will not be amenable to proces, but on the 
whole they are Infrequent. Certainly depositions from military 
personnel should be rare, far they are always amenable to orders 

10. See Emfed Stater v. Jacob>-, 11 C.S C.M.A 428, 29 C X R  244 11960)  : 
United States v Suttan 3 U.S.C I . A  220, 11 C.hl R. 220 (19531, overruled. 
United Stater V. Jacob>-: ~ , I ' P T ~ :  Peterion, Confrontation in T n a k  b y  CoLrt- 
.Martial. 12 OYL1. L. RE,. 491 (19593. 

2uB Htarmgn sn AW 1910,  s u p m  note 191. at 5 4 .  
1 0 ~  Compaie XCM, 1928, para. I l i h ,  w t h  MCM, 1917, para 2 i C ,  and 1ICM. 

1921. D a m  275.  
*la  Peteraan, 8up70 note 207, at 496. 
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29 MILITARY LAW REVIER- 
and ma?. easily be returned to the glace of trial. I t  may be argued 

SO that a IlmSe'Ut 
n r e  value t o  the 

nesi  is a material defense uitiiess also. 

There is a somewhat mole basic objection. ho~vever The dutr 
of the imsecution t o  conduct itself according t o  hlgh eth ica l  
standaids 1s r r e l l  recognized. This geneiall!- includes an obliga- 
tion not t o  send important witnesses out  of the  iurialiiction 
.i related rule .s that which bars the garty inducing a n-itneas 
to leave the jurisdictiaii f rom Innodwing the wtnees '  deliosition 
or former testimon!- ?I5 There i o aligarent reason why these 
rules should not apply 8s fu l l )  rnilitarv courts as elseuhere. 
It ma? be nell  tha t  because of their limited junsdicr ion courts- 
maitla1 cannot effectirelh- Inevent ciwiian wtnesses  f rom render- 
ing ti-emselxes nonamenabk t o  military ~ ~ O C ~ S S ;  hanever, the 
services are not so helpless with resgect t o  their owii personnel, 
and may retain them if they desire. The sowreign an whose busi- 
ness the uitness IE tiansferred is the same sovengn in whose 
name the accused 1s prosecuted. There IS more reason to re- 

sb mar  also naie restimon) of affirma- 
In such a ciriumdtance, it appears 

114 f People \ !!il%on, 24 I I I 2 d  121, 182 Y.E.?d 203 (1962). Houeier,  
a oifferenf problem IS faced uhen  the transfer of the rri fneri  IS not t o  a 
o~f fe l en t  a ~ r i g n m e n i .  bnt rather in prepa~aflon for separation The tr ial 
c ~ u n s e .  or c o n ~ e n i n g  aiifhariry cannot prevent such B transfer and therefore, 

them, aueh a sitvation should be treated in 
~ t n e i i ;  2,s.. subpoena af te r  aeparation if 
T Pn"' reatlrnony. compare note 216 m f i o  

and t a t  accompanying 
2 3 8  See H o t e i  i Enited Stares. 1-8 U.S. 4 5 8  (1899) ; €EO. R. CRII.  P. 

1 6 i e j ;  I !  Reynolds j .  Unl'ed States,  98 U.S. 1 4 6  11878). 
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TIEFENDANTS RIGHT TO EVIDENCE 
lieve the United States of responsibility for these acta. than there 
has been to refrain from invoking the prohibition agamst double 
jeopardy because prosecutions hare been brought by dlfferent 
agencies of the same sovereign. I t  can hardly be doubted that 
the United States would be barred from introducing against B 

c i v i l m  accused the deposition of a military wtness  i t  had trans- 
ferred.2'B The result should not be dlfferent because the accused 
is a soldier. The same conclusion would be reached i f  the con- 
verse occurred and the accused ME removed from the geograph- 
ical location of the 

C. T H E  R r L E  13- Ii'ARTI.ME 

If the foregoing remarks are given practical effect, It cannot 
be denied that the practice in military courts ~ ~ 1 1 1  be n a r l o w d  
in some important aspects. The critical inquiry is whether such 
changes will detrimentally effect court-martial procedure in nar- 
time. Careful reflection suggests that the changes nil1 not big- 
mficaiitly impair efficiency. True military necessity justifies prac- 
tices considered objectionable 111 peacetime,9Li and there seems to 
be no reason why an adequate accommodation cannot be made 
with respect to the matters under examination here. The A m y ' s  
difficulty in the past has stemmed primarily frcm Its attempt 
t o  introduce procedures acceptable only in wartime into unre- 
markable peacetime situations. 

hlilitary necessity would undoubtedly justify a rather exten- 
sire use of depositma, although it  i s  unlikely that a return to 
written interrogatories could ever be supported. In reality this 
is as i t  should be, for It would hardly be fair to impose the 
higher sentences available in wartime and a t  the same time per- 
mit the prosecution to utilize evidence of loner quality and lesser 
reliability. 

The accused's ngh t  to  process presents a more difficult prom- 
lem. However, where a desired aitneas i s  unavailable because 
of military operations, or is outside the theatre of operations 
so t ha t  his travel t o  the trial would be hazardous and costly, the 
circumstances are analogous t o  those where the desired witness 
i s  not amenable to the process of the jurisdiction in which the 

216C1, Motes \,. United States, supra note 215; The Samuel, 14 T.S. (1 

217But c l .  Gillarr Y .  United States, 189 F.2d 062 (D.C. Cir. 1950).  
218 See Wade V. Hunter, 336 LS. 684 (1949) : Warren, The Bdl of Rtghta 

and the Yilitoiy. 31 N.Y.U.L. REI. 181, 102-98 (10621: cl.  G o n  V. United 
Sfatea, 36? U.S. 364 (1060) (dissenting opinion). 
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29 MILITARY LAW REVIEW 
accused 1s being prosecuted and will not appear roluntar~ly.  
In the latter circumstances there is piecedent  for resolving the 
problem by a grasecution stipulation tha t  the d e s m d  nltness 
would testify as Such a piacedure could be adollted 
~irofitahly by courts-martial. There seems lirtle doubr that  other 
fair substirutes could be developed also. 

VI. COSCLrSIONS 

U I I T B ~ I I ? .  subiioenas should issue as a matter of course. 
This resembles the Biitish practice.??l 

c .  The coiirening autlhaiit!- deteimine the mnterialit? of 
nitnesses requested at garernment ezixnse “lion the 
basis of the pietrial file and any omer mformntion 
the accused roluntarily offers 

d. The Code be amended t o  permit the lav officer t o  rule 
an pretrial m o t m s  for  compulsmy process and mo- 

? I ?  See 2 2 1  C J  S C,inunal Lou See. 491(2)-(3); Grahsrr I State, 60 
Ark 161. 6 S R 721 i 1 8 E 8 ) .  Bid+ ? f .  State Y. Berkley. 9 2  Mo 41, 4 STY 24 
i I E 8 7 1 .  

2 2 0  Johnson v Valker, 199 F Supp. 86 IE D. La. 1061) : 26 Fed. Cas. 30 

101 See THE W A R  OFFICE, 1 MAXAL or MIILITIRT LAW 469 Ru:e 22(1 )  In), 
Iba 14692d) (C.C.D. J’n. 1807) 

460 n 12 and 13 (1068). 



DEFENDAKTS RIGHT TO EVIDENCE 
tions to quash such process. This should be part of 
the pretrial conference procedure now contemplated. 

2. The trial counsel he relieved of any responsibility for 
determining whether a subpoena duces tecum shall be 
issued, or defense witnesses obtained at  the expense of 
the United States. These decisions should be made by 
the convening authority upon the advice of the staff 
judge adwxate. If the court-martial has been conrened, 
the mswnsihihty should be tha t  of the l a x  officer. When 
the Code is amended ta authorize the pretrial eonfer- 
ences, the law officer should be authorized and required 
to  decide such prelimmar)- questions, as does his civilian 
counterpart. 

3. The trial counsel should be reapansihle for the actual 
obtaimng of only those >\-itneasea mho wi l  not agpear 
voluntarily or whose appearance generates an expense 
to  the United States xl-hich the accused w l l  not absorb. 
Whether local military witnesses and empioyees who 
testify as defense witnesses represent an expense the 
United States might not otherwise be required to meet 
is an interesting question. As a practical matter defense 
counsel often obtain the wlun ta ly  appearance of such 
witnesses without utilizing the service of the trial coun- 
sel, and such a procedure seems a. northwhile reduction 
of the latter's administrative load. 

4. Substitutes for confrontation a t  trial should be limited 
to farmer testimony and oral depositions. They shall 
be admitted into evidence only in those circumstances 
vhich the Supreme Court has recognized as common 
law exceptions to the confrontation rule, and also where 
military necessity requires it, 

S, Except a t  the insistence of rhe accused, no deposition 
should be admitted in t n a l  by general court-martial 
which does not consist of testimony offered before the 
Article 32 investigating officer during the course of hls 
investigation. 

Such changes would require amendments to  the Xanual and 
the Code for permanence. In the interim, however. they could be 
effected administratively, preferably a t  Department of Army 
level. Undoubtedly some of the changes would place additional 
burdens upon the military prosecutor, but they are the product 
*GO 88088 45 



29 MILITARY L.4W REVIEW 
of affording mllltary accused valuable ngh t s  they do not now 
enjoy, and are entitled to receive. 

The reader should not be misled by this frank evaluation. The 
administration of military justice does not present a bleak pic- 
ture. In general Its principles and practices equal o r  are more 
enlightzned than its civilian countergarts The comments set 
down here are intended ta help perwtuate that high standard. 
The area of military law we are examimng presents a problem 
which cannot be grofitably overlooked. The services hare labored 
long to convince Congress and the public that military justice is 
the equal of civilian justice. a t  least in peacetime. The continued 
criticism, and investigation of military justice procedures. sug- 
gests, however, that this educational effort has been less than 

ices, unfortunately, are judged not  by thew 
successes, but by their mistakes which inresngatmn ma>- bring t o  
light. For this reason, if no other, i t  is unwise to  permit a source 
of criticism t o  exist. for continued failure to  convince their 
critics of the o~era l l  high standard of military justice could bring 
about a substantial loss of the authority the senices noxi. possess 
to regulate their own disciplinary problems.2za 

2 2 1  See, L.o., Hoarmgr Pirisiiant ta  S.  Res. 260 on Constitutional Rights o/ 
Militow Pmsonnel B e h e  1 6 s  Subcommittee om Constitutiowl Rights of the 
Senate Commmrr  on the Judiczaw, 87th Cans., 2d Seas. 1-5 (1962). 

46 *co moas 
393 Compare zd. at  822. 



3IILITARY.LEGAL CORSIDERATIONS IN T H E  
EXTENSION OF TERRITORIAL SEAS* 

B Y  LIEUTEKANT COMMAXDER KEITH D. LAWREXCE'" 

I. INTPIODUCTION 

A. GESERAL ZSTRODL'CTIOS 

In 1960, when the nuclear-powered submarine Triton made Its 
submerged circumnavigation of the globe, i t  passed, submerged, 
through the Surigao Strait north of X n d a n a o  in the Philippines, 
across the Mindanao Sea, through the Celebea Sea to the llakas- 
sar Strait between the ialands of Borneo and Celebes, and an 
south of Java. into the Indian Ocean. Had the unilateral claims 
of the Philippines' and Indonesia? to the waters within their 
respective archipelagos as internal wateis, the Philippine claim 

* T h i s  article w e  adapted from a thesis presented to The Judge Advocate 
Generah  School, E.S. Army, Charlattesrliie, Vlrglma. ivh:le the author was 
a member of the Tivelith Career Course. The opinions and eonclui~oni pre- 
sented herem are those of  the author and do not mcessanl? represent the 
> i e s s  of The Judge Advocate General's School or any other ga\.ernmen:al 
agene,. 

* W S K ,  Assistant Legal O s e e r  i a r  R e i m i ,  Staff ,  Commander Seriice 
Farce, C. S. Atlantic Fleer, B.A., 1051, K ~ l l a m e t t e  Emverslr); LL R ,  1956. 

.erntg.  Member of the Bar of the State of Oregon. and of 
s Supreme Court, the United States Court of .h.ppeais. S in th  

Circuit, the Emted  Stares Diatrict Court ,  Dl i tnc t  o i  H a w a n  and the U n m d  
s ta tes  Curtoms cour t .  

L The Phiiipp.ne Yinistry of  Fareign Affairs notified the United h-atlans 
Secretarial  on Dec 12, 1955, tha t  "all waters around, between and eonneetmg 
the different islands helongmg t o  the Phhppine  Archipelago irrespective of 

(19561. 
On Feb 18, 1960, Indonesia pvblirhed It8 R e g u l a t m  in Lien of Act No. 4.  

Clause 2 of Art .  1 claims as inland sea8 all those areas of the sea withm 
straight baselines "eonneetmg the outermost p a n t s  an the low e a t e r  mark  
of the outermost inlands or part of nueh lalands eompnsing Indonesian terri-  
tory?' Addendun, to  Supp .  to Laws and Rsgiilotrmii on t h e  Regime of the 
Territorial Sen, CN. DOC. KO. A,CONF.19'5Addl,  a t  3 4  (1060). 

In a nore rerbale dated Jan. 20, 1958, from the permanent mission of the 
Philippines to the Cmted Nanans, 2 YB. IRT'L L. Cahrhr. 69-70 (AICN.4i99) 
(19561, the  Philippine representa tm claimed 8s terri torial  sea ail of the 
ares designated by the Treaty of Par i s  of Dee. 10, 1898. This area forma a 
box of  high sea around the  islands, the boundary of which extends almost to 
Taiwan on the north and is as far as 300 mdei from Phihppine land in some 
sections. 
*oo 880SB 47 



29 MILITARY LAW REVIEW 
of territorial iraters ere"  beyond t w l r e  miles: and Indonesia's 
claim to a territorial sea of ti<-elre miles, been recogmzed by 
the United States' or established in internatmnal law, such navi- 
gation would have been impossible without a bilateral agree- 
ment. In making such a journey, T?.;tm sllently maneuvered 
through areas claimed by ihe Phhppines and Indonesia as their 
respectlre ierritorlal seas and internal waters. Under the gen- 
eral rule of international law, ~esse ls  may not pass through 
internal va t e r s  8 s  a matter of right, even If t h a r  passage is 
innocent Even where innocent passage IS allowed, either in the 
territorial seas i-Jy international la\<- or in inland waters in ac- 
cordance with international or the retractable benevolence 
of the coastal state.' submariner are required to travel an the 
suiface of the water and to  show them flag.$ 

This IT an exanvie of only one of the numerous adverse effects 
that  an inreriiaiionallj- recognized extension of territorial seas 
would impose. Arthur Dean. the chaxman of the Unlted States 
delegations at both the 195s and rhe 1960 Genera conferences an 
the l a w  of the sea. has stated thai:  

The desi le  of the Vmted States t o  m-alntsin B ielal irelg narrow t e r m  
tarial  sea and, more particularly to prevent any axtenmon t o  1 2  m h  

ieeognized .n .nterratmnal law but also on eomp 
commercial canrlderat .ani '' 
The United States, of course, 16 b)- no means the only bene- 

ficiary of a nanow territorial sea. As two authorities have 
phrased it. the  letention of narrow territorial sea limits is in the 
public interest of the "is-hale of mankind." I t  results in a "great 
net adrantage in community values." 10 

It will be the purpose of this study to investigate some of the 
military considerations involved in an extension of the territorial 

4 The Crlted Sra:es reiogmzes nelther the Indonesian nor the Philippine 
rial sea greater than  three miles f rom the low water line. 
Genera Cnnfeirncr 07% t h e  Law of the Sea TLe Fzg6t fa r  
118, 54 A u .  J. I r r ' ~  L. 761, at 566 (1960). 
I ~ I E R V A T I O \ A L  LAW 461 (8th ed.. Lautemaeht ed 19511. 

baaed not merely on *he f ac t  tha t  the 3-mlle 

6 C a m e n f m  on the Terri torial  Sea and the Cantimoue Zone, .4pril 12, 
1961, art. 5 ,  U.N. Doc. Xo. A/CONF.lS/L.bZ (1968).  Thls convention entered 
info farce on September 10, 1964, and had been ranfled by 23 ataten w of 
F'ebruar) 1965. 

7 For an example aee I n d a n e m n  Regulatlan in Lieu of Act No. 4, art. 3, 
Supra note 2 

DRLFT C O X ~ E S T I O X  ART. 12 HAWE C O D Z ~ C A T I O K  Caxwmn-CE 1830 
(League of Xaf~on8 P i .  Fo. C '1930 Y .  8 ) ;  Convention on the Ter&ial 
Sea and the Contlguoua Zone, ar t .  1 4  (61, m p r a  note 6. 

gDean,  F i e i d o m  o f  f b e  Seas, 37 FOREIGN AFFAIRS 63, 89 (1966) .  
l y I C D O U D A L  & BlnKE, T H E  PUBLIC ORDER OD TXE OCElN8 51-56 (1862). 



TERRITORIAL SEA 
seas of the world from a legal viewpoint and, in so doing, to  
stress the necessity for considering the military implications 
thereof whenever policy regarding international agreements in 
this area is formulated. 

The freedom now enjoyed by citizens of the United States 
and other nations of the free irorld can moat easily be lost by 
indifference to the military necessities of the nation. Specifically, 
what good, in the protection of the free world. is a strong Navy 
i f ,  out of political expediency, its hands should be tied by agree- 
ments limiting its area of operation to  such an extent that it 
can no longer act effectively? 

The question 1s not aakea to  belittle the beleagured politicians. 
I t  1s raised simply to  express the belief that It is not only proper 
but imperative that  international policy makers. bath military 
and ci~-ilian, consider the adrer ie  effects which the extension of 
terntorial ~ e a s  nould hare on the capability of their nation's 
armed forces to perform successfully their m i w o n  of preserving 
freedom as a 'ray of life. Xr.  Dean supplied emphasis f o r  this 
point when, shortly after the 1958 Geneva Conference, he wrote 
that :  

For navrgational p u r p o ~ e i  . . [the extension of the t e r n t o n a l  seal 
uauid change a large Pacific area into a % e n e s  of  unconnected "laker" 
of  high deas. Surface uardhipa and t iansports might operate ~n the 
Straits eanneeting the merna t iona l  bodies a i  water. buc thir  r ight 
vould not. I" the absence of B treaty,  extend co an aircraft's n g h t  to 
fly over them or t o  a rabmarme's r.ghr to opelare vnder the aurfaee 
of them I 1  

B. IXDOYESIAS EXAMPLES 

In  the foilowing discussion of these problems, a large number 
of examples will be taken from the conditions as they exist in 
Indonesia. This has been done intentionally to  strers the magni- 
tude of the combined effects in any one part of the world. 

For the past several years, Indonesian policies and pronaunce- 
ments have been of prime concern to United States diplomats 
working on Southeast Asian problems. Since December 13, 1967, 
Indonesia has unilaterally claimed not only a twelve-mile breadth 
far its territorial sea. but that  this distance is measured seaward 
not from its coasts but from straight base lmes connecting spec- 

:> Dean, eupm note 9. a t  90. I r  Dean, of course, did not l imlt  the effect8 
of an ertenrion of the territorial seas to the Pacific area. 
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29 MILITARY LAW REVIEW 
ified protruding points of the various islands in its archipelago.12 
R'hen one considers that Indonesia is the world's largest archi- 
pelago,'* consisting af approximately 13,000 islands': spread 
across the waters for more than 1,100 miles from north to  south 
and over 2,800 miles east to west, encompassing roughly 2,600,000 
square miles of which only about 575,000 are land. the geograph- 
ical magnitude of Its claim to territorial and inland waters be- 
comes apparent. I t s  political-mhtary magmtude ls equally ap- 
parent from its position, both peograyhic and political. in 
Southeast .Xsia. It is here that many historic and important sea 
and air  lanes run through and over the oceans and stralts which 
Indonesia now claims to be internal and terntorlal. Inasmuch as 
an extension of the territorial seas to tvell-e miles would make 
all of the passages through the Indonesian islands internal or 
territorial waters. recognition of and obedience to Indonesia's 
claim mould effectivel) close t i e  majoy gatenays to  the Indian 
Ocean. 

C. EXCLVSIOY OF FISHERIES  PROELEMS 
Indonesia. however. has not furnished an example of one of 

the problems that has beset conferences on the extension of 
terntonal seas: the problem of fishing nphts.  That this has 
been a groblem in discussions in this area mdicates a confusion 
with regaid to  the  concept of territorial waters. This confusion 
m a r  best be classified as a failure to  distinguish between a coastal 
state's national boundary designation an the seaward edge of the 
t e rn tona l  368 and the r a i m ~  partial julladlctional ngh t r  which 
I t  may exercise in limited areas of the high seas. 

In conformit>- t o  the doctrine of freedom of the seas, there has 

16 A unilateral extension doer not I" ltielf bmd ather nations. In the Angla- 
Sorwegian Fisheries Case [196l] I C.J. Rep. 132. the court summarized the  
rule by saying. "The delimitation of ies areas has always an international 
arpeet,  i t  eannat be dependent merely upon the WII of the coastal State as 
expressed in ~ l r  municipal l aw" The Knrted States,  the United Kingdom. and 
st least 14 ather governments still regard the Indonesian waters as high sese, 
GRUT B ~ l ~ i l i  CEITUL OFFICE OF I I F O R ~ T ~ O R ,  T ~ E  TERMTDRUL S E I  6 
11960) 



TERRIT'ORIAL SEA 
been no right to  exclusive fishing areas in the high seas.11 Thus, 
in order to claim exclusive fishing rights i t  has been necemary 
to  claim cc-extensive territorial seas. In 1966, however, at a 
meeting of the Sixth Committee of the United Kiatians, a new 
concept vr.as introduced when Canada proposed the creation of a 
contiguous zone for exclusive fishing beyond the three-mile rerri- 
torial sea and which would extend to  a limit of t w l v e  miles.18 
Canada again proposed this concepr a t  the 1968 Geneva Con- 
ference.lq A t  the 1960 Conference the Lnited States Joined Can- 
ada in proposing a six-mile terntorial  sea and an additional 
six-mile exclusive fishing zone.2o This "six-plus 
been adopted by Senepal, South Africa, Tun 
Uruguayz1 and may well be on Its way to  adoption by custom. 

The right to  exclusive fishing is one of those V ~ ~ ~ O U S  partial 
jurisdictional rights which could well be exercised by a coastal 
state in specified areas of the high seas by international agree- 
ment or custom but which ahouid be distinguished from the 
setting o f  a nation's boundry in the sea. The claming of exclu- 
sive rights does not carry w t h  i t  a claim to that complete SOY- 
ereign jurisdiction x<-hich a nation may exercise n t h i n  Its own 
boundaries whether they be on land or sea. Th1s being the case, 
i t  is not only feasible, but practical and logical as well, to divorce 
the fisheries question from the territorial seas questlan.l* 

IXT'L LEG. M i T P R l L S  661 11963) 

AICOKF 13'L 29 (1858) 
*O Submitted t o  14th Plenary Meeting April 25, 1958, as U B. DOC. KO. 

eignty In essence, of mnrse, the U.S.-Canada proposal at the 1960 Geneva 
Convention drew the dmtmetion between hahinp rights and territonnl I U I L S -  
diction in Its &mile territorial sea, plus &mile exelus~ve fishing zone pmpoaal. 
Xrght not the p m p o s ~ I  hare had B better chance of passage had It been 
divided into two distinct pmpasala 60 that the 1egal-political.eeonamie innu- 
enees and considerations attendant upon its one Separate part wovld not affect 
the paseage of the other part? 
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29 MILITARY LAW REVIEW 
In other areas of extra-territoral rights this distinction has 

already been drawn. The breadth of the territorial sea does not 
affect the coastal State's right t o  protect itself by reasonable 
means nor the assertion of its sovereign nghts to the natural re- 
sources of the continental shelf, nor the enforcement of its 
customs, fiscal. immigration and sanitation l a w  and regulations 
in a coiitiguoua zone. These interests are a source of legitimate 
concern to e ~ e r y  coastal state. but they can be adequately pro- 
tected by the Imposition of reasonable controls on the use of the 
high seas n-ithout the necessity of a broad territorial sea.23 

D. .VILITARY ADVASTAGES OF A BROAD 
TERRITORIAL  S E A  

The Vnited States would not have to defend the three-mile 
limit unless o t k r  nations felt that there were compelling reasons 
for its replacement. The protection of fishing interests is one 
of the moat frequently ex1,reased reas0ns.2~ Khile other economic, 
social, and political reasons have also been given, it is submitted 
that an equall)- campelling reason IS the substantial milirars 
benefit to be gamed. Tins has seldom been advanced aa a reason 
for extension far the motive behind such extensions 1s not always 
honorable. It results in B benefit to a nation that IS tr?ing to 
disrupt international commerce and IS vilimg to iisk riolnting 
the law in order to promote its goal of domination. As the legal 
effects of a broad territorial sea are discussed more full? below 
the importance of this benefit and the threat to freedom which 

It 1s the iision of this threat 
has been called "one of the 
contemporary international 

11. S T A T E  OF THE THREE-MILE LIMIT 

In order to alipreiiate the importance of a narrow t e rn tona l  
sea to the defense of the free world, it 1s n e c e ~ s ~ r ?  t o  understand 
the status of the thiee-mile limit and some of the forces a t  work, 

1 3  Fa, ar.other tieatmenr of thw idea, see ~ ~ C D O U G I L  & BURKE, OP. nit. 
~ d p r n  note IO, at  516-90 

24'The interest in fisheries , overshadows all other particular interests 
that mqht  be adwneed to inalify the extension." I d .  at 71. This 36 an 
"extraisgance" unee authority in B territorial is much more eomprehen- 
aive than 1% necessary for control of fishing. I d .  at 71-74, 

2s Sorensen. Law o i  t h o  Sea. Int'i Canc. No. 520, at 242 (1958).  Prof. 
Sorensen %as the Danish iewesentative at the 1958 Geneva Conference. 
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both behind the scenes and out on the international stage, to 
broaden 

A. E X T E S S I O N S  OF B R E A D T H  

I s  long ago as 1793, the United States adopted a three-mile 
limit to its territorial seasi and in 1794 Congress decreed that  
"cognizance of complaints, by whomsoever instituted, in cases of 
captures made within the waters of the United States or within 
a marine league [three nautical miles or 3.453 statute miles1 
of the coasts or shores thereof" would be subject to  the juris- 
diction of the United States District Court.ls Since 1793 it  has 
been the traditional position of the United States that the three- 
mile limit is not only domestic law but also the maximum breadth 
cognizable under international law and the greatest breadth 
which conforms to the Imp-established doctrine of the freedom 
of the seas. In 1922 the Supreme Court of the United States 
expressed judicial cognizance of the Cnited States position when, 
in Cunnrd c. MelIon.2e it  noted that: 

It IS now settled in the United States and recognized elsewhere that 
the territory subject to its lurisdiction ineludes . . . B marginal belt of  
the sea extending from the eoantline outward a marine league, or three 
geographical miles. 

The use of the words "recognized elsewhere" by the Court 
must be interpreted 8 s  meaning "recognized by some other coun- 
tries" rather than "recognized by all maritime states" for the 
honeymoon of the three-mile limit was even then beginmng to 
wane. 

By 1930, disagreements over the breadth of territorial Seas 
had become prominent enough to be considered by the Hague 
Codification Conference. Most of the participating nations favored 
either a three-mile or a six-mile breadth. Only the Soviet Union 
claimed a twelve-mile breadth.s0 Although i t  appeared that a 
greater number were willing to accept a three-mile limit, the 
matter of the recognition of a contiguous zone for  purposes such 
a s  customs, fiscal, immigration, and sanitary controls, was tied 

10 F~~ B eoneine, eamprehenswe history of the origin of the concept of a 
territorial 6ea and its w d t h ,  see Heinzen, Thr Thwe-Ytie Limit: PIsaerving 
t l ia  FTrrdom o i  t l ir  Seas. 11 STAX. L. RET'. 597 (19G9). 

27 See BRITTIS & W.LTSOx, IYmPiRIATloNAL LAW FOR S U O O W O  OFIlCwlS 
5 4  ( I d  ed. 1960). 

16 1 Stat. 384 (1793).  
PS262 U.S. 100. 122 (1023). 
80 McDOUoIL & BURKE, op. ott. svpro note 10, at i36. 
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29 MILITARY LAW REVIEW 
into the discussion and voting. Since there was not B sufficient 
number of states in favor of both a three-mile limit and B eon- 
tiguous zone, the Conference was concluded without reaching 
agreement on the breadth of the territorial sea. 

With the birth of the United Sations, a new attempt was to  
be made to came to an international decision as to  the legal 
breadth of B territorial sea. The International Law Commission 
of the United Kations studied ail facets of the law of the sea 
and completed its final draft reportSL to the General Assembly 
in 1966. 4 s  to  the breadth of the territorial sea, the Commission 
was less than specific. I t  approached the question in this manner: 

1. The Carnminsion ~eeogni ies  that internarional practice IS not 
uniform as regards the delimitation of the territorial sea. 

2.  The Commission considers that international law does not pennit 
an extenlion of the t e i r i t~r ia l  608 beyond t w l v e  milea. 

3. The C o m r n i i i ~ o n ,  without taking any decinion as t o  the breadth 
of the territorial sea up Lo that hmlc, notes. an the m e  hand, that many 
State8 have fixed B breadth greater than three miles and, on the other 
hand, t h u  man) States da not reeogmre such a breadth vhen that of 
their own terntormi  ea IS 1els.u 

With the Commission's report as a guide, the United Nations 
Conference an the Law of the Sea38 met in Geneva, Switzerland, 
from February 24 to .4pril 28, 1958. 

One product of the Conference u-as a Convention on the Terri- 
torial Sea and the Contiguous Zone.8' Its twentythree substan- 
tive articles summarize most of the law of the territorial sea. 
Conspicuously absent is an). affirmation of the breadth af the 
territorial sea. Despite the enormous number of matters upon 
which agreement >vas reached, the delegates could not arrive a t  
a breadth agreeable to a t  least two-thirds of the delegates, as 
required by Conference procedural rules.86 

The Convention describes the limits of the territoriai sea by 
saying only that  "The outer limit of territorial sea is the line 
every point af which is a t  a distance from the nearest point of 
the baseline equal to the breadth of the territorial sea."86 A 
review of the Conference record, however, leaves little doubt but 

For the text of the draft articles see U.N. Dm. No. AlCONF.lal32 
(1958). 

a1 I d .  B T ~ .  3 .  
3( Hereafter referred to as the 1968 Geneva Conference. 
* I  See note 6 supm 

A/CONF.13/36 (1958).  
81 Required by rule 35(1) far matter of substance. U.N. Dm. No. 
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TERRITORIAL SEA 
that  the vast majority of the delegations present disapprove of a 
territorial sea of a greater breadth than twelve miles, but this 
was not retained in  the Convention itself. 

The United States delegation entered the Conference with 
the strong belief that the three-mile limit was firmly established 
in international law. To support this Conclusion, the United 
States delegation could rely not only on the historical claims of 
most coastal nations, but also on the fact that  more states, and 
among them most of the major maritime powers, adhered t o  the  
three-mile limit than to any other single Iimit.3' While this is an 
impressive statement, i t  must also be remembered, particularly 
when assessing the results of the Conference, that, of the seventy- 
three coastal states in attendance, hardly more than twenty ad- 
hered t o  the three-mile rule a t  the time the Conference con- 
vened.88 

Among the dissenters were Chile,se Ecuador, and Peru ' O  which 
claimed 200 miles in order to protect their fisheries. Canada and 
Iceland desired twelve miles for  the same reason. India, Burma, 
Thailand, Cambodia, Korea and South Viet N a n  wanted an 
extension of the three-mile limit in order to restrict Japanese 
fishing. The Philippines and Indonesia asserted special rights in 
large areas of the high seas which would close important naviga- 
tion and aerial routes to  and between India, Australia and New 
Zealand. And the Union of Soviet Soeialist Republics, together 
with its satellite bloc and several Arab states, wanted a twelve- 
mile limit, predominantly for political-military purposes." In  

81 The Convention on the Terri torial  Sea and  the Contiguous Zone, art. 6, 
aupra note 6 .  

37 sorensen. supra note 2s, a t  2u. 
88 Id. a t  243.  For a svmmary of the 1856 positions of 38 maritime nations 

see MaeCheaney, Situation. Dooummts and Commentand on Rsernt Deve lop  
m m t s  m the International Law of the Sea, 51 NAVAL W m  COLLECE BLUE 
BODY SERIE8, 438-601 (1957), 

40 By Presidential Decree of No". 2, 1848, G R E ~  BRITAIN CENTRAL Omm 

41 See Dean, Fvsrdom a t  the Sew. 37 F O R E ~ N  A ~ A I R S  83 (1868). 
or INFORIIAIIDS, op. crt. 8upra note 38. 
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addition, El Salvador, as a part  of its Constitutan, issued Sep- 
tember 7 ,  1950, claimed 200 miles and .4rgentina, by a decree 
dated October 11, 1946, claimed all of its "epicontinental sea and 
continental shelf." 42 

With all of these divergent views and special interests, i t  
became apparent that a two-thirds majority of states at  the Con- 
ference would not support a three-mile limit, In  an effort to reach 
agreement. the United States delegation proposed the "six-plus- 
six" compromise previously men t i~ned . '~  Of all the proposals a t  
the Conference relative t o  the breadth of the territorial Sea, this 
proposal received the most votes. I t  failed of passage by only 
seven votes." 

A aecond Conference was convened in Genera in March 1960 
with an agenda limited to  two questions: the breadth of the 
territorial sea and the fishery limits. It was generally recognized 
a t  this conference that a proposal to retain the three-mile limit 
had no chance of passage. Therefore. the United States and 
Canada joined to submit a proposal, similar to  the "six-plus-six" 
compromise proposal introduced by the United States at  the 1958 
Geneva Conference. Because of the requirement that tivo-thirds 
of those voting must be in favor, the proposal was defeated by 
one rate. No other p r~posa l  regarding the breadth of the terrl- 
torial sea or fishing limits hanng  survived. the Conference was 
concluded without adopting any proposal on the two questions 
before it. 

R'ith the failure of a second conference to reach two-thirds 
agreement on the subject, one may ask with some concern what 
the present law is. Writing in 1960, Professor Carl Franklin 
contended that:  

whi le  It 1s t rue  tha t  I" recent years the world has witnessed an 
meressing numbel a t  &im8 by eoa~fal states ta a uider Leiri torid sea, 

12 GREAT BRITAIY CENTRAL OFFICE OF IXF~R\IATIOX, THE TERRITORIAL S u  
4-5 (1960). Other 8tacei having recently extended their  claims to 12 miles 
-ere Panama in Dee. 1953, C h m  (People's Republic) and Unrted Arab 
Republic in Sept. 1958, Iraq and Saudi Arabia ~n X w  1958, Libya in March 
1919, Iran in April 1959. and Ethiopia since 1953. Ibid. With regard to the  
Panama claim. i t  should be noted tha t  the effect is to require s i i  ships passing 
through the Canal Zone to Arat pas6 through Panamanian terri torial  waters.  
This results from the fact  tha t  terri torial  sea of the Canal Zone onis  extends 
au t  3 miles. Ibid. Thus, recognition of Panama's d s i m  would mean tha t  she 
could Tegyiafe sl i  commerce iassing throvph the canal. 

43 See notes 17-21 a p m  and text rmompansing. 
4 4  See 2 Om. REC. U.N. C o w  ON THE LAW OF TXE S u  39 (AICONF.lSI38) 

(1953). 
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TERRITORIAL SEA 
the long history o i  state practice by the piineipal marit ime states 
~ u p p m t s  the e ~ n e l u ~ i o n  tha t  the threemi le  l m l t  still more nearly 
represents customary international law than  any other figure. Certainly 
thia minimum breadth o i  terri torial  818 represents the most rational 
preference viewed from the perspective of the world community ior 
achieving the maximum utilization oi the high seas. [Citation8 
omitted145 

A t  the conclusion of the 1968 Geneva Conference, Mr. Dean 

I t  18 . . . unwarranted to aesume tha t  the tradit ional th reemi le  limit 
a i  the terri torial  sea 1s no longer international law. Ail efforts to 
agree on B neu figure isi led.  The iac t  tha t  B two-thirds ra te  could not 
be obtained in favor o i  the threemile imif  shows merely B desire on the 
par t  o i  many nations to extend their  terri torial  res, not tha t  such an 
extennon ~n international law has been aeeomplmhed.~" 

I t  will come as no surprise to  learn that Professor Grigory 
Tunkin, the chairman of the Soviet delepation, disagreed. Pro- 
fessor Tunkin was adamant in stating tha t  "It was conclusively 
shown in speeches to the Conference that the 3-mile limit is not 
and never has been a generally recognized rule in the law of the 
sea. The Conference once and for all buried the 3-mile limit 
legend."47 Not in the least conceding the CorrectnesS of Professor 
Tunkin's conclusion, X r ,  Dean summarized United States policy 
a t  the end of the 1958 Genera Conference and reiterated the same 
policy a t  the close of the 1960 Conference. He wrote: 

presented a somewhat more unequivocal stand. 

We have made i t  elear i ram the beginning tha t  ~n ~ n r  view the 3-mile 
rule is and wili continue to be estsblmhed mternational la\%, LO which 
w e  adhere. I t  is the only breadth of the teri i toiisl  sea on which there 
has  ever been anything like common agreement. rniiateral aetn of states 
claiming greater terntorml eeaa are not only not sanctioned by any 
p m e i p l e  oi  international law but, are Indeed ~n conflict with the 
~ n i v e ~ ~ s l l ~  accepted principle of freedam a i  the  seas. . . . 

We have made It dear tha t  in OUT view there IS no obiigstian on the 
par t  o i  Stares adhering to  the 3-mile rule to recognize elaims on the p a r t  
o i  other States to B greater breadth oi  territmsi sea. On tha t  we 
stand.', 

Since the termination of the 1960 Geneva Conference there 
have been a number of States which have unilaterally extended 

4 6  Franklin, T h e  Low of t 6 e  Sea. Same Recent Derelopments, 53 NAVAL 

48 Dean, The Grncvo Con/emnee an the Law o/ the Sea: What Was Aecam- 

4 7  Tunkin, The Geneva Confererne on the Low 01 the Sea. I n r ' ~  A~PURS 

WAR COLLEOE BLUE BUOY SERIES 89 (1961).  

plrshrd, 5 2  AM. J. IYT'L L 607, 616 (19a). 

47 ( M ~ ~ ~ ~ ~ ,  m s )  ; 3 OFF. REC. U.N. CONI. 01. THE LAW OF TXE SE* 16s-69; 
(A/CONF.l3/39) (1956) i 2 id. 57 (A/CONF.IS/SI). 

IsDesn, Fieedom o i  the Seas, ST  FOWON AFFAIRS 83. a t  9 1  (1858). 
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29 MILITARY LAW REVIEW 
their territorial seas." Indonesia has reiterated its claim to 
twelve miles. Albania, Malagasy Republic, and Sudan have joined 
the twelve-mile group. Cameroon now claims six miles and Sene- 
gal, South Africa, Tunisia, Turkey, and Uruguay have adopted 
the "six plus six'' formula proposed by the United States and 
Canada a t  the 1960 Geneva Conference. ?ilorocco and Yorway 
claim a twelve-mile fishing zone. Denmark has extended the 
fisheries limits around Greenland from three to  twelve miles and 
Canada announced its intention to do the same in mid-May of 
1964 in order "to protect Canada's fishing industw." 6o 

A11 in all, mer forty states now claim territorial seas of various 
widths greater than three miless1 and while, despite thme defee- 
tions, there are still more states recognizing the three-mile limit 
than any other single breadth, one wonders whether the three- 
mile rule is not a lost cause. Are not the cautious words of 
Professor Franklin that "the three-mile limit still more nearly 
represents customary international law than any other figure," w 
more realistic than the flat statement of Mr.  Dean that the three- 
mile rule "will continue to be established international law." 

In view of the United States conclusion a t  the 1960 Geneva 
Conference that i t  would be useless to propose a three-mile limit 
and the number of states that have increased their territorial 
sea8 since that time, I t  would seem that the era of the three-mile 
limit is fast  drawing to a close. To borrow a simile from Dr. 
Jorge Bacobo of the Philippine delegation at the 1958 Geneva 
Conference, have we not witnessed the death of Mr. Threemiles 
and now are watching his h e m ,  Xr. Sixmiles and hlr. Twelvemiles 
argue over the settlement of the estate 

To carry the analogy further, however, until the estate is 
settled-until the heirs know how they will fare under the will- 
Mr. Threemiles still melds some influence. While the exact limit 
to be recognized in international law is unsettled and in a con- 
fused state, the United States is still in a position, holding to  
the three-mile ru le ,  to negotiate, seek concessions, and, In general, 
insure that its interests are protected from the adverse effects 
of an internationally recognized extension should i t  materialize. 

49 See letter of T.S. Assistant Secretary of State Dvtton to U.S. Senator 

10 From statement by Prime Miniater Pesrson, note 19 ~upro. 
6 1  I b i d .  
52 Franklin, ~ u p r o  note 45. 

Gruening, repnnted in 109 Cono. REC. 11279-80 (1963). 

Dean, FTrodom oi t h e  Seas, 37 FORUON APPURS 83, 91  (1958). 
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B. EXTENSIONS OF B A S E L I N E  

Even though agreement on a. breadth for the territorial sea 
is reached someday, that  will not completely settle the problems 
in this area. So far we have been concerned with the outer limit 
or end of the territorial sea, but necessarily included in the 
breadth of this sea is the problem of its beginning: that  is what 
is to he used as the inner limit, the starting point from which to 
measure the agreed-upon distance? What is the baseline? 

Khile several methods by which to determine a baseline have 
been proposed?' there are, currently, two ways nhich have been 
internationally recognized. The differences resulting from these 
two ways are  often enormous. The first method has met n i th  the 
widest wage. In this method the baseline follows the shoreline, 
curving in and out in accordance with the irregularities of the 
shore. While there has not been complete agreement among the 
nations using this method as to where the shoreline is-high 
water mark, low tide mark, or where the sea becomes mvigahle- 
the low tide line was adopted by the S o r t h  Sea Fisheries Con- 
vention of 1882 between Great Britain, Germany, Belgium, Den- 
mark, France and The Netherlands,'6 and has generally been 
adopted in the practice of states.b6 

The second method for setting a baseline Seems to  have been 
established as f a r  back as 1604 when King James I of England 
decreed that  imaginary lines be drawn from headland to head- 
land on the mast  of England and proclaimed the waters land- 
ward of these lines to he "king's domain" or "king's chambers." 
In modern parlance we would call them "internal waters." Al- 
though the "king's chambers" doctrine was rejected in the arbi- 
tration between the United States and Great Britain concerning 

I 4  At the 1930 Hague Conference the United States proposed an ''am of 
eirelea" method whereby a nh'p would simply draw B eirele around itself. 
the radius thereof being the width of the territorial eea, and if the circle 
touched land a t  any place, the ship was within a. territorial sea. This method 
w.88 again introduced by the United States at the 1958 Geneva Conference. 
It faded t o  recewe ~pproval  st either conference. In the meantime, Great 
Britain iovght to rely on it in the Fisheries Case [I9511 I .CJ.  Rep. 116. The 
court stated in its opinion that "It is not obligatory by law? and refused t o  
follow it. 

he Convention for Repis t ing  the Police or North Sea FiBheries, art. 2. 

I( [I9611 I.C.J. Rep, 116, 128. 
h i  3 GIDEL, LE DROIT II~RIATIORAL PVBLLO DE LA MER 505 (1984).  

FORUON REL. U.S. 438 (1887). 
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the ship Washington in 1864,sB the headland to headland method 
of setting haseiines continued to be used by some few nations. In 
1949 a rebirth was given to  this method when, in the Anglo- 
f iorweginn Fisher ies  Case,so Great Britain contested a 1936 Sar-  
wegian decree in which the straight baseline method was used 
to  delimit the territorial sea off Nornag's northern coast. In 
a lengthy opinion which cites iiorw.y's historic use of straight 
baselines, its economic advantage to the inhabitants of the area, 
and its usefulness in ri,limiting rugged coasts, the court deter- 
mined, by ten votes to .\YO, that  the method employed for the 
delimitation of the fisheries zone by the decree w a s  not contrary 
to  international i a w K o  

The opinion has been expressed that the court's findmg "can- 
not he held . . . [to hare1 created a precedent since i t  dealt with 
a unique geographical configuration of a coast which-as the 
court repeatedk said-was 'exceptional 
ableness, as well as the repeated statement of the court. uphold 
this opinion as to the application of the court's opinion. Some 
nations, however, seeking to extend their territorial seas, gener- 
ally for economic reasons.pz have ignored It and have resorted 
to the baseline system even though their coasts do not conform 
to the "exceptional" situation in the Fisher ies  C m e .  In April 
1960. the Icelandic hlimstries of Fisheries, relying on the piead- 
ings of Norway in the Fisher ies  Case ,  issued regulations pro- 
hibiting all trawling and Danish seine-netting within an area 
four miles seaward of haselines drawn from the outermost points 
of its northern coast. Despite protests from other nations, on 
March 19, 1952, after the decision in the Fisher ies  Cnse, Iceland 
confirmed its previous action and extended i t  to all 
Instead of smoothing out an exceptionally rugged coast, the 
Icelandic regulation had the effect of squaring off the coastline 
and including large areas of the high seas within their internal 
and territorial waters. 

Canada has also declared its intention to  use the straight base- 

@ *  4 MWRE, ISTERIAT~OYAL ARBITR*TIOZ 4342 ( 1 8 9 8 ) .  The Waahington 
was seized while fishlnj I" the Bay of Fund?, 10 miles 0.4 Annnpolia, Nova 
Scotia. The British claimed that the hay r 8 8  inland raters  since B line 
drawn from headland to headland aovld have thin effect. The arbiter found 
that the m e a  UPS too large to be considered a hay. 

8 Fisheries Case [1961] I.C.J. Rep. 116. 
(0  Id. st 143 
6 1  COLO~IBOS,  IITERIITIOXIL LAW OF THE Srt 108 (6th ed. 1962).  
61 See XCDOPDAL & B I R Y E ,  op.  mt. Buwa note 10, at 409. 
13 Laws and Regulatwns 0 %  the Regime o i  the T e w t t ~ d a l  Sea, U.N. DOC. 

NO. ST/LEG/SER.3/6, at 516 (1966). 
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8 Fisheries Case [1961] I.C.J. Rep. 116. 
(0  Id. st 143 
6 1  COLO~IBOS, I I T E R I I ~ O X I L  LAW OF THE Srt 108 (6th ed. 1962). 
a* See XCDOPDAL & BIRYE, op.  mt. mwa note 10, at 409. 
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TERRITORIAL SEA 
line method. In his statement to  the House of Commons," Prime 
Minister Pearson said that: 

[Tlhe Canadian Government has decided to establmh B 12 mile 
E x i U 8 1 V e  finherlea zone along the whale of Canada's wastime as o i  
mid.Mw 1864, and to imglement the straight buel ine  system at the 
asme rime 81 the basis from which Canada's territorial sea pnd exciumve 
flsheries lone shall be measured. 

Considering that  Canada possesw the world's longest coastline,'E 
it is readily apparent that  this decision by the Canadian govern- 
ment, if recognized, will create large new areas of inland and 
territorial waters out o fthe high seas. 

An interesting sidelight in this area is the case of California. 
As a result of the Supreme Courts decision in the tideland 
cases,b6 California acted to recover the territorial sea and other 
parts of the continental shelf which had thereby been taken 
away from her. Her method: in reliance upon the Fisheries Case 
she drew a straight baseline.b: Thus she claimed to have pushed 
the territorial sea outward and t o  hare recovered as inland 
waters important parts of her previous territorial sea. 

Other evidences of the rebirth of the straight baseline are 
the previously mentioned cases of the and I n d e  
nesia.6e Until December 13, 1957, Indonesia had claimed, as its 
territorial naters ,  a distance measured outward for three miles 
from each island. On that date the Council of hlimsters of the 
Republic of Indonesia declared-0 that, henceforth, the thousands 
af islands making up the Republic would be considered as a single 
archipelago within straight baselines connecting the protrusions 
of the outermost islands. Thus, not only were all of the islands 
to be treated as a single unit, but all waters between those 
islands \\-ere to  be part of the same unit, and therefore, internal 
ivaters of Indonesia. The Council also, by this same declaration, 
sought to extend the territorial seas of Indonesia from a three- 
mile width around each island to a tr%-elve-mlle width measured 
outward from the newly declared straight baselines. On Pebruary 
IS, 1960, this declaration was reworked Into a government order 
entitled "Kegulation in Lieu of Act So. 4" and promulgated Over 

I +  108 H C DEB. 821 (1863). reprinted in 2 137% LED. MATUIIAM 664 

I 6  Ibzd.  
8OC.S. v California, 332 C.S. 18, 28-33 (1847).  
61 Cshi. Stats. 1848, e .  6s. 5 1, s t  12, CALIF. GOv'r CODE 5 170. 
68 see note 1 8UP7". 
0 See note 2 supra: notes 12-15 8"pra and text accompanying. 
70 see note 12 supla. 

(1863). 
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29 MILITARY LAW REVIEW 
the signature of President Sukamo." A map was included on 
which the exact baselines were imprinted. 

As might he expected, these unilateral declarations by the 
Indonesian government met a i t h  the disa.pppproval of most of 
the maritime nations which had, throughout history, used the 
important and much traveled straights and waters around Indo- 
nesia.'l In an effort to counter this disapproval, proposals were 
submitted a t  the 1958 Geneva Conference which would have ap- 
proved the Indonesm proelamation of December 13, 1957.75 
These proposals were ui thdrann,74 however, and the legality of 
such an extension of territorial seas and inland waters has con- 
tinued to be contested. Fortunately, Indonesia has not pressed 
its claim to such an extent that serious conflict would 

Both the International Law Commission and the 1968 Geneva 
Conference authorized the use of the straight baseline method, 
but limited it to deeply indented coasts or situations where there 
are numerous coastal From this wording a controversy 

7 1  Translacion published m Addendum to  Siipp. io t h e  Lows and Rrgirlotzons 
on the R e g i m e  of t i e  Trmfo.no1 Sea, U.N. Doe. Pia A/CONF.l8!6Add. 1, a t  

2 Far the United States response 10 the Indonesian claim, see K.Y. Times, 
Jan. 18, 1538, p 3, eo! 1 For other protesta, m e  S r m ~ u w ,  SOME NE%'LI 
ESTIBL~SHED *STAY S r i r ~ s  .OD THE D E ~ L O P M E K T  OF I~.TERNATIOSIII LAW 
174-75 (19611. 

7 3  Philippine propos~l  of April 1, 1938, U N Doc. Yo, A'COUF.13IC 1/L.98 
and Yugoslarian proposal af March 26. 1968, U N. DOC. KO. A/COKF.13/ 

3.1 (1960) 

c, i i o  
The Philippine proposal wai  withdrawn on April 16, 1868, 1st Comm. 

Summary Rec.,  3 OFF REC. 0.X COSF. os TXE LAW OF THE SE.~ ,  148 
(.4/COK€13/39) (15581. On April 17, the Yugosia\ian pmposai was with. 
drawn presumably because the question needed "further study." Id. a t  162-63. 

7s S Y , T I D I ,  09. <it mpro  note 72.  a t  175. 
7 6  The mtlcles of the Convention which are Dertinent to the selection of B 

baseline read as fallows: 
"Article 8 
' 'Except where otherwise proilded in these articles, the normal b a s e l m  for  

measuring the breadth of the teiri torisi  sea is the low-water iine along the  
coast as marked on large-scale charts officially recognized by the coastal State.  

"Article 4 
"I. In loeaiitiea ahere  the coast h e  IS deeply indented and  cut into, or if 

there $6 B fringe of islands dong the e0-t m Its immediate vicinity the 
method of straight basehen  joinmg q p r o p r m t e  points may be emp1oy;d in 
drawing the baseline from which the breadth of the terri torial   ea is 
measured. 

"2. The d r a a m g  of nveh baselines must not depart  to any appreciable extent 
from the general direction of the coast, and the sea areas lying within the  
l i n e  must be nvffieiently closely linked to the land domain to be subject to 
the regime of internal waters. 

"3. Baselines shall not be drawn to end from lawt ide  elevations uniess 
Irghthouses or similar mta l ia t ions  which are permanently above sea lwei 
have been built on them. 
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TERRITORIAL SEA 
has now arisen as to whether the straight baseline method can be 
applied to mid-ocean groups of islands." In other words, does 
the Convention on the Territorial Sea and the Contiguous Zone 
authorize the use of straight baselines to connect the islands of 
an  archipelago State? Considering the wording of the Conven- 
tion itself, together with its close resemblance to the conclusion 
of the International Court of Justice in the Fisheries Case,7s with 
i ts  specialized geographical situation, it is doubtful whether the 
Conventon provision can be so interpreted.'g 

111. ADVERSE EFFECTS OF EXTENSION OF 
THE TERRITORIAL SEA 

8. GESERAL I Y T R O D ~ C T I O N  

From the foregoing i t  appears that  efforts are being made to  
extend the territorial seas by many means, the two most im- 
portant being by an extension of the breadth of the territorial 

"4, a h e r e  the method of straight baselines is applicable under the provi- 
sions of  paragraph 1. aceaunt may be taken in determining particular 
baselines. or economic interests peculiar to the reglon concerned, the reality 
and the importance of which are clearly evidenced by B long usage. 

":. The aystem of straight baselines may not be applied by a Sta te  in such 
B manner t o  cut off from the high seas the terri torial  6ea of another State.  

6. The coastal State must clearly indicate straight baselines on chart.. t o  

"1. U-atern on the landward side of  the baseline of the terri torial  sea form 
par t  of the internal waters of the State.  

''2, Where the establishment of B straight baseline in accordance s i t h  
article 4 ha8 the edect of enelocing BP inTe~nal xvarers areas which previously 
had been conadered as par t  of the terri torial  sea or of the high seas, a right 
of innocent passage, as provided in articles 14 t o  23, shall exist in those 
vatera." 

?,See Sorensen, Law of the Sea, IPT'L Cosc. NO. 520. a t  2 3 9 4 0  i1968l. 
The United States has its o l n  interns1 problem in this regard in  the fo rm of 
the Hawaiian Islands. In 1963 an Inter-Island "sky bus" wae placed in 
operation. Since the operations had tentative state approval but not federal  
approval. B dispute arose as to whether the plane was flying inter.atate 
ileawng the terri torial  area of H a r a i i ,  flying over international waters,  and 
then re-entenng Hawaii)  or intra-state (on the theory t h a t  the waters 
between the islands are B par t  of the s ta te )  

78 See notes 58-61 fuwa and text aecampanymg. 
1) The legality of m e  of the straight baseline method by oceanic arehi. 

pelagoes 16 an unsettled queatmn. For srt icles dealing m t h  the question see 
Evensen, Certain Legal Aspects Canremmg the Delimitation of the Temr 
tonal Wat078 oi Aiehvelagoes, 1 Om. Rec. U.N. COIF. ox TEE LAW OP THE 
SEA 238, 302 (A/CONF.l3/37l (1953J i  Dean, The Second Geneva Conjrr-  
ence a the Law of the Sea:  The Fight fo7 Freedom of the Seaa, 54 AM. J. 
I I T ' L  L. 751, 766 (1860) ; Sorensen, supla note 71, at 239, 
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29 MILITARY LAW REVIEW 
sea itself and by use of straight baselines from which to begin 
the measurement. The situation regarding the breadth of the 
territorial sea 1s in a state of flux but change from old accepted 
practices seema inevitable. This discussion of the adverse effects 
of the change is designed primarily to indicate why that change 
must be forestalled as long as possible. I t  should also point up 
areas in which action must be taken t o  preserve as many of the 
military advantages to the free world of the three-mile limit as 
possible when greater limits become recognized in international 
law, 

The nations of the world have k e n  prompted to advocate a 
narrowes or a broader terntorial sea far a number of reasons. 
Chief among them are secunt?-, fishing, and economic factors 
other than fishing. 

In  1702, the Dutch writer, Cornelius ran  Bynkershoek, authored 
the maxim "potestatem terrae finlrl, ubi finitur armorum vis." 
Although perhaps not lIteral,B1 this maxim may be contextually 
translated as "the territorial sovereignty ends where the power 
of arms ends." This was an early expressmn of the concept 
that  the territorial sea should he measured by the actual range 
of coastal cannon. Although Impossibly wide breadths would 
now be required, the military consideratmn of "defendability," 
which set  a narrow hmlt in liO2, is still being urged as the cri- 
teria to be used. Sow. however, i t  is used to expand the breadth 
of the t e rn tona l  sea for alleged security reas0n5.~3 

Despite the advent of intercontinental ballistic missiles and 
the accompanying reduction in the importance of a wide terri- 
torial sea for protective purposes, security remains as a major 
consideration for some na t~ons . '~  Those who are apprehensive 
about the use of large fleets againat them, such as the use of the 
United States fleet off Lebanon ~n 1958, assume that those nations 
who advocate a narrow limit do so for military or political 
reasons inconsistent with the security of the coastal nation. Such 

and reprinted ~n OPERA MISORA 364 (Editio Secunda 1744) 

44 ( S c o t t  ed. 18231, the ward ''control" rather than "sovereignty" is used. 
i l  In a translntmn by Yagoffin in TXE CLASSICI OF INTERNATIONAL LAW 

m As interpreted by Walker, Trv i to i in l  Waters The Cannw Shot Rula, 

88 See the Ceylonese and Saudi Arabian reference8 to the cannon shot rule 
8c the 1858 Geneva Conference, 6 OFF. REC. L N .   con^. 02 TXE LAW OF TEE 
SEA 27, 36 (A/CONF.13/38) (1966). 

84 Far a general discussion sssertmg the absence of B modern need for B 

r i d e  territorial sea far defenae P Y ~ P O S B B  ~n w e r  of modern wespona, see 
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TERRITORIAL SEA 
nations, stressing the proximity of large fleets, urge a broader 
territorial sea in order to move the threat further away. Opposed 
to  this rationale are those nations which see B greater threat to 
their o v n  security in the broad territorial sea.85 For instance, 
the United States has urged the retention of the three-mile limit 
in order to protect against an increase in violations of neutral 
waters and in order to insure the unrestricted use of as many 
straits and sea areas as possible for the effective operation of a 
deterrent fleet and its supporting merchant vessels. 

There are numerous economic effects which would result from 
an increase in the breadth of the territorial seas, such as the 
increased cast of navigational a d s ,  the expense of rerouting 
airlines to avoid illegal overflight, the  rerouting of merchant 
ships to avoid hampering regulations, and loss or increase of 
subsurface maritime wealth including fish, other sea life and 
minerals. The effects af military significance, however, can for the 
mast part be classified under one heading: passage. Is there 
innocent passage in t e ~ i t o r i a l  waters, and, If so, what is innocent 
and what is passage? What limitations can be imposed upon 
passage by the littoral state? How can these limitations affect 
deployment and mobility af a sea. or air force? IThat effect does 
neutrality hare on passage? 

In considering all of these matters, there is one observation 
that  must be kept in mind. There IS a tremendous contrast 
between the geographic situation af the free world and that  of 
the Communist bloc. For the most part, the Communist world 
is in a neat package of land-connected states. True, it  i3 gaining 
B few unconnected outposts now, such as Cuba, but the great 
bulk of the Communist states are still connected by railways, 
highways, and tranncontmental a~rways.  Opposed to this, the free 
world is an oceanic confederation, Its connecting lines are oceans 
and straits. 

Survival of the free world nations is dependent upon their 
freedom to use the seas.st One may thoughtlessly argue that  the 
sea i s  B large place and the loss of three million square miles 

IS In a statement made before the Senate Foreign Relations Committee on 
January 20, 1960. Ir. Dean haa commented that "T.S. defensive capabilities 
would be so pmfoundli. jeopardized by our acceptance of a greater than S-mile 
territorial sea that those responsible far planning for our defense have 
concluded that w e  must take a p o d t i o n  against such a course in any event:' 
42 DEP'T ST<m BVLL. 261, at 260. 

Bd See Eller, lmpiioatzons of Soviet Seo Power, TEE SavrEr XAVU 299, 
804-09, 3 2 6 2 7  (Saundera ed. 1968), for B fact-tilled article svpporting the 
assertion that the free world is an aeeanographie confederation dependent on 
sea commumeatione. 
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29 MILITARY LAW REVIEW 
of free sea by the extension of territorial limits would still 
leave plenty of room. I t  1s not a question of having plenty of room. 
I t  is a question of having room where it is needed. By simple 
mathematics, surveillance of a coast line, nhether from the air  
or sea, is nine miles better from three miles off the coast than 
it is from twelve, and adequate photographic and visual intel- 
ligence are  vital to  many militaly operations. Conversely, the de- 
terrent effect of a fleet is considerably reduced when i t  must be 
stationed so f a r  off shore that  it cannot be wen. 

Consider also the fate of unhampered passage through straits. 
Of the thirty-eight leading straits in the world, one study has 
shown that  only three would remain open as high seas under 
a twelve-mile territorial sea regime.g7 Most of the maritime 
highaays of the world would fall within the restrictions of 
territorial waters if the breadth of such waters were extended 
to twelve miles.i8 

Relying on this difference in geographic configuration. the 
Communists may well be seeking to weaken the free world's 
liner of communication and to restrict the effectiveness of its 
defenses by broadening territorial seas.e8 

The Russian leaders are not unaware of the dependence of the 
free world on communications. Rear Admiral Andrew of the 
Soviet Nary has stated that American troops abroad and all of 
the NATO Allies are so dependent upon transoceanic suppls 
that  they "cannot conduct Tvide scale combat operations" without 
I t .  According to the Admiral "the very poss ib i l i t y  of conductino 
Z C ~ T  depends [for the 'imperialist' states] upon the support of 
uninterrupted operation of sea and ocean communications." eo 

8 1  See Dean's statement before the 4th meeting of the Committee of the 
Whole on l a r c h  20. 1860, 1960 Om. RE. U.R. COKF. ON THE LAW OF THE 
Su. para. 11. U N. Doc. KO. A/CORF.IY/S; statement of Faris Bey el. 
Khoum 1 ILC Yb. 213 i19661. 

EsSee Sichall, Geography and Strategy, TXE SOVIET RAW 243, 244 
(Saundera ed 19153, \?here R/ADM. Nicholl states that "by every conceivable 
means of diplomacy, subrersion, propaganda and by the active support of 
nationalist movements [Russlsl . , , has sought, not withovt ~ueeess,  to 
weaken the network of baaea avahble  to the rest of the rrarld." "Her object 
18  to ensure that her naval forcer B T ~  I" B pmition to cut  the vital sea eom- 
muniearion~ of the NATO ~nwem.' '  

00 Andraei, Sea and Ocean Conmtinieationa m Contrmpovaw War, 
Krasnala Zvezda, April 21. 1967, Quoted in GARTHOFI, SOVIET STMTEDI IN 
THE XLCLEIR AOE 202 (Rev ed. 1962)  
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"The Soviet leaders have thoroughly grasped the main lesson 
of bath world wars, namely, that  the Allies were very nearly 
defeated a t  sea, and only achieved victory by making a supreme 
effor t  to control their sea communications." Realizing these 
facts, Soviet strategists have given to their submarines, as one 
of their substantial missions, the interdiction of the sea com- 
munications of the free  world.n2 

B. I.VKOCENT PASSAGE 

Innocent passage IS a Pandora's box of troublesome problems, 
the top of which will be opened even far ther  by the extension 
of territorial limits and more of its contents will pour out to 
plague international harmony. The legal issues involved in in- 
nocent passage problems, to one extent or another, embrace 
most of the ills, of a military nature, evolving from an extension 
of territorial seas. I t  is, therefore, the first area of concern to be 
discussed in detail. Other effects will later be singled aut for 
comment, but primarily a s  applications of the legal issues to be 
discussed in this section. 

At  the outset it  will be advantageous to consider three matters 
which are n o t  included in the so-called "right" of innocent pas- 
sage: Submerged passage, overflight, and internal waters. 

1. Submerged Passage. 

Under article 14, paragraph 6, of the Convention on Terri- 
torial Sea and the Contiguous Zone, "Submarines a re  required 
to navigate on the surface and to show their flag" when operating 
within the territorial waters of another state. The requirement 
that  a submarine navigate on the surface in territorial waters 
unless i t  has permssion to do otherwise is a well-recognized 
customary rule in international law and was recommended by 
the International Law Commission.e' Recognition of the rule by 
the United States is  evidenced by S a v y  Regulationss' which 
direct: 'I .  . . nor shall submarines be submerged within . . . terri- 
torial waters without , . , permission [from the government of 
the country concerned.]" While violation of this rule is rather 
easily accomplished, and of great benefit to the violator, as will 

Q1Xiehol1, supra note 89, at 2 4 3 4 4 .  
s* GARTHOFF. op. eit. mpra note 90. For another meeat appraiaal of the 

role of the Soviet submarine see Mseintyre, The S u b w i n e  Thieat, TxB 
SOVIET NAVY 168 (Saunders ed. 186s). 

1A.rtzcles Concernzng the Low of the Sea. 5 lE(6). U.N. DOC. NO. 
A/COXF.12/32 
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be discussed later, its violation, when detected, is considered 
a serious matter. Note, f a r  instance, an Argentine response to 
a suspected submersion. According to  an Argentine government 
report, on May 21, 1968, an unidentified, submerged submarine 
was sunk by Argentine vessels within territorial waters because 
i t  had not surfaced and shown Its flag 8 s  requmd.'5 Khile later 
information disclosed that the supposed submarine was merely 
a false contact, the incident illuatrates the seriousness of detected 
disobedience. Thus, f a r  a country that is concerned with world 
opinion and is trying to abide by international law, a submarine 
must rise and proceed to navigate on the surface where its 
agility is decreased. 

r n d e r  present day conditions, why is such a rule necessary? 
If the commander of a submarine wishes to pass innocently 
through a territorial sea, what difference does i t  make whether 
he is under or on top of the sea? The main difference, of course, 
is that  his presence, natmnality, and purpose 1s more obvious 
if he is surfaced. Does this requirement really protect the coastal 
state today? If the submarine 1s present to launch an attack, 
a mere twelve miles 1s not going TO stop it. Xissdes fired from 
submerged submariner have greater range than that. There i s  no 
longer the need in ever! instance for risking the dangers of 
coming into a harbor or close to shore in order to stnke.  And 

required, a surfaced submarine can get 
peacetime. Since the main danger in peace- 

time is from surprise attack and that cannot be eliminated by a 
twelve-mile territorial sea. does not the inconvenience of the rule 
to the submarine overweigh its benefits to  the coastal state? True, 
if a submarine must surface while going through a strait, a 
migration of submarines from one area to another would be 
more easily detected, but if the purpose af the migration were 
an attack, there is little reason to anticipate compliance with 
the surfacing requirement anyway. Coastal underwater detection 
devices are not yet so effective that a submarine is deprived of 
a better chance of swrecy if submerged. 

Under wartime conditions the only application of the rule 
would be m neutral waters. &'hile the rule is Justified as a pro- 
tection against violation of neutral waters, this situation does 
not justify a blanket rule covering other situations as well. 

2. Overflight. 
Another area where innocent pamage has no application, is 

in overflight. An airplane has no right of innocent passage over 
96 Far B report of thin incident, m e  N.Y. Times, May 24, 1958, P. 1, col. 6. 
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the territorial waters of a nation." The result of this restriction 
is drastic. A submarine can surface and become entitled to the 
same right of innocent passage as a surface warship. An airplane 
is dependent upon treaties and agreements. 

Although eminently important in all types of transit, whether 
on, under. or over the see., i t  is in this area of overflight t ha t  
certain geographical facts of life a r e  most poignant. Most of the 
more important narrow passages connecting important bodies 
of water are high seas under a three-mile territorial limit and 
territorial waters under a twelve-mile limit. Of more than one 
hundred important international straits that are now high seas, 
more than fifty would become territorial seas under a six-mile 
rule and all would be reduced to territorial seas if a tnelre-mile 
limit were recognized." Thus, b i n h  of a twelve-mile territorial 
sea would signal the death of over one hundred strategically 
and economically important air  routes. Planes can either go 
around nations, trawrsing the high seas, or they can become 
dependent on agreements and treaties-tolerance and cooperation 
-for their operations. 

In one of his articles subsequent to the 1958 Genera Canven- 
tion, hlr. Dean summarized the current situation with regard to 
airplanes by saying that "there 1s no right for aircraft ta overfly 
another nation's territorial sea except under a treaty, w t h  its 
consent. or Pursuant to the Chicago Ciril Aviation Convention 
of 1944 as to the contracting parties thereto. [citation omitted]" 
Inasmuch as this Conventionss is a prominent source far the right 
of overflight, it is well to note two facts about it. First, almost 
all Communist bloc countries are not signatories and are thus not 
bound by its terms and grant of privileges. Second, article 3 ( c )  

o state aircraft [including military 
State shall fly over the territory of 

another State or land thereon without authorization by special 
agreement or otherwise, and in accordance with the terms 
thereof." As to military aircraft, a t  least, there Seems to he little 
room for doubt. There is no right in the absence uf wecial 
agreement. 

McDoUDAI. BLRKE. T H E  PLBLIC ORDER OF THE OCEAN8 486 (1962) ; 
TERIATIOXAL LAW 523 (8th ed., Lavterpacht ed. 1955). 
pra note 46, s t  90; Dean, Stnfenirs+ b d n r s  Senate Foreign 

B L  Dean, T h e  Ganrta Conference on the Low of the Sea Wllat W a l  Aoeom- 

ga Convention an International Civil Aviation, April 4> 1947, 61 Stat. 1180; 
I.I.A.S. KO. 1591: 16 O.N.T.S. KO. 2 9 5  
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Jan. 20, 1960, 42 DEP'T STATE BOLL. 261. at 260. 

piishad, 62 AX.  J. IWL L. eo? at 610 (1958).  
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Again, as with submarines, the question may be asked: Why? 

\Thy not allow innocent passage of military airplanes?1no I t  is 
conceded. ta  begin x i th  that overflight must be subject to some 
controls by the coastal state or an internatiana body set up far 
that purpose in order to provide for air  safety, to protect against 
nuisance, and to close certain security areas not customarily 
used far overflight. Aside from these factors, with which aviation 
has long had to contend, rrhat purpose 1s now served by the 
denial of the right of innoeent passage? Two ~urparea come to 
mind. First, the denial affords B nation the opportunity to flex 
its international muscles by asserting Its national sovereignty. 
This hardly Seems tG be adequate justification for the denial. 
Secondly, I t  provides some measure of secrecy by protecting 
against the gathering of coastal mteihgence by aerial reconnais- 
sance. !Then one stops to think about it. however, there is little 
difference excegt for the angle of riew between a fishing boat 
plying the waters a nile or so off the Florida mast and an mr- 
piane a mile or so above i t ,  

This angle, or course. may be all important, but is the need 
for security from the prying "eyes" of an airplane on the coast 
of such great importance that a coastal boundary should be given 
greater protection than a land boundryl States bounded by land 
hare no extra distance far protection along such boundaries. 

3. internni rvnte7.s. 
The third area that is exempted from the burden of innocent 

passage rights is inland waters. Under most circumstances, in- 
land waters are not affected militariii- by an extension of the 
territorial sea. There are two important exceptions, however. One 
o e c u r ~  where the opening to an area of na t e i  was too broad for 
that  water to be classified as a bay under a narrow limit but 
narrow enough to become a bay under a broad limit. In such 
cases not only does the extension of the territioriai limit create 
a hay out of the high seas, but It also csuses the outer limit of 
the terntorial sea to be measured from the mouth of the bay 
rather than from the share. A second exception, with more 
senous consequences. arises where the territorial sea is extended 
by the use of straight baselines. The circumstance in Indonesia 
has been discussed preciously101 and IS an excellent example of 

L'lUIn ?lex, a i  the shooting dawn of  an unarmed United States training 
plane mer  East Germany in January 1964 *hen II lost  its bearings due to 
radio failure. LL 18 reeogrilsed that the task of convincing the Soviet bloe t o  
gire up the pmhihition againat ai'er.flight in Its territorial sea mas well be 
impossible See N.Y. Tlrnts, Jan. 30, 1964 p. 1, mi. 4. 

:ol See notes 67-74 m p m  and text aeeompanying. 
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this exception. By its proclamation,x0z Indonesia has attempted 
to  create an area of internal waters over which i t  would have 
complete sovereignty. If this extension is recognized, Indonesia 
wvill become a country that  is predominantly under wean water, 
and the trading nations af the world will be deprived of the free 
use of historic and well-traveled high sea trade routes. 

The general rule that  there is no innocent passage in inland 
or internal waters has been limited by both consent and conien- 
tion. Indonesia 1s also an example of the consent exception. 
Article 3 af Act No. 41Q3 provides that  "(1) Innocent passage in 
the inland Seas of Indonesia is open to foreign water transport. 
(2) Innocent passage as referred to in clause (1) can be regulated 
by a Government Regulation." Such regulations were promulgated 
as Government Ordinance S a .  8 on July 28. 1962.'04 In these 
regulations there are provisions in article 4 for the prohibiting 
of peaceful passage. Article 7 particularly restricts innocent 
passiige f a r  military ships. I t  provides that: 

(1) Before undertaking a peaceful paisage in The sea territory 01 
internal raters af Indonema, the fornpn aarshlpr and Gai'ernment 
vesseia that are not merchant ships must first notify the MmmsterzChlef. 
of-staff of the x'avy. unless the Paid passage IS d o n g  sea lanes which 
have been or wiii be determined b? the ~~llnij ter,Chief-ai-Staff of the 
K.VS. 

( 2 )  When eros~ing  through Indonesian u'ateri, foreign submarines 
must sail on the surface of the water. 

In the Explanatory Jlemarandum on .Act ?:Or the Indonesian 
government is explicit in pointing out that  this grant  of innocent 
passage in internal waters is designed to  stimulate commercial 
shipping and, since i t  pertains to inland seas, that "Indonesia 
may withdraw the facilities pranted." It would seem quite clear 
that  Indonesia feels it has made these conce8sions as a matter of 
grace and not in recognition of the rights of any other nation. 

At  that time, of course, Indonesia's feelings BS to  grace 
were quite correct. It has acted as a matter of grace, albeit a 
grace prompted by economic necessity. During the seventh ses- 
sion af the International Law Commission, it was decided to make 
provision for innocent passage through waters that  would become 
internal as a consequence of using the straight baseline method 

102 see note 12 supra. 
103 see note 2 Supra. 
104 Stat. Bk. (1962) No. 36. 
lo6 Contained ~n annex to Circular No. H. 248 of  the Commercial Adv iaow 

Faundotion tn Indonesra. 
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of determining territorial seas.1o6 Essentially, article 5 of the 
Convention of the Territorial Sea and the Contiguous Zone'O. i s  
an adoption of the Commission's decision. Thus, by convention, 
there i s  a right to  innocent passage in internal waters,108 

4. Surface Passage. 

Article 14 of the Convention on the Territorial Sea and the 
Contiguous Zone provides, in part. that "ships of all States . . . 
shall enjoy the right of innocent passage through the territorial 
sea." This expresses, in a few words, the geneial rule of customary 
international l aw In practice, however, th, matter 1s not as 
simply stated. The portion of the article quoted contains three 
words the Interpretations of which hare caused anything but a 
umfarm conclusion among legal authorities and nations. These 
three words are: Innocent. passage. and ships. 

a. Who+ ss innocent? The article itself attempts to define the 
word ''innocent.'' It states. in paragraph A ,  that  "passage 1s 

innocent LO long as it 1s not prejudicial to the peace, goad order 
or secunty of the coastal State. Such passage shall take place in 
conformity with these articles and w t h  other rules of mterna- 
tional law." Mr. Yinglmg, a United States' delegate. expressed 
the vieiv, in the debate on this paragraph, that the sole tes t  of 
the innocence of a passage was whethe1 or not it was prejudicial 
to the secunty of the coastal da t e .  He defined the word security 
as applying to m i l i t a r ~  Securit?- or other threats to the aover- 
eignty of the coastal state and not to economic or ideological 
secunty.-lo In making this statement, Mr. Yinglmg was address- 
ing himself to  a United States proposal nhich omitted the words 
"peace. good order or" as well a6 "and with other rules of inter- 
nationai law." In T-ieu. of these amendments. l l r .  Pingling's 

LO8 International La\\ Comm'n, REPORT, U.N Gnr, Ass. OFF. R6C. 6th 
Senr.. Supp No. 9,  at 4 (A131191 (1913) 

LOT Xote i 6  EUPVO. 
103 Inasmuch as preriaualr esfabhrhed lnternatmai la* contam no svch 

rmht in internal waters, the Convention sneaks as la- onlv amon= the aarties 
.. . .. . .. . . . ... 

109 Inasmuch 
peace, good order. and aeeuritg of the coastal Itate, as enumerated in the 
article, the additional words "other rules of international law" rou id seem 
to be merely redundant and not Suggestive af other 4ualiAcalmne. There was 
at the conference, howerer, an insistence by P number of delegatlone that 
these words were necessary. In a debatable ntuation, then, m e  may expect 
to be faced with an argument. basEd on "other rules of international Ian,:' in 
8" attempt to braaden the lnstlfieatmn for a demal of P B S S B ~ ~  on the barls 
that it lacked innocence. 

110 1st Camm. Summary R e  of Dleetmga and Armeioa, 3 Om.  Rw. U.N. 
CONF. OF TXE L A W  OF THE SE& 62-88 (A/CONF.13/39) (1956). 

72 A 0 0  BBOIB 
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sale test becomes only one of several tests. In addition, the pas- 
sage must not violate the peace and good order of the state. 
These are  tremendously important additions for  they cultivate 
wide fields, fertile for the raising of objections to passage. There 
are, of course, obvious actions which would be to  the prejudice 
of peace, good order and security. But  who is to define these 
terms in less obvious cases? In the final analysis i t  wdl in  most 
cases be the judicial or executive authorities of the coastal 
st&te."' This would be particularly true where the v?wl eon- 
cerned is not government awned since B privately awned ship 
does not have the same immunity from seizure granted to  a 
government owned ship. Whether owned privately or by the 
government, however, the whole tenor of the Convention and 
the debates accompanying its formation paint to a conclusion 
that  the decision of the coastal state as to its own peace, goad 
order and security will a t  least be given great weight if an 
international decision is necessary. The coastal stare controls 
the innocence of the ship in another way, also. In a later section 
the controls and regulations that a state may impose will be 
discuased. I t  ~ 1 1 1  suffice here merely to  note that should a passing 
ship fad to comply with regulations lan-fully imposed by the 
coastal state, its ship's pamage is no longer innocent.lI2 

b. What is passage! Having once found that  the transit is 
innocent, it  must then be determined that  i t  is passage. Innocent 
intentions alone do not qualify a ship for innocent passage. Here 
again, the article itself affords some help. One paragraph contains 
the definition that  "passage means navigations through the ter- 
ritorial sea for  the purpose either of traversing that  sea nithout 
entering internal waters, or  of proceeding to internal waters, 
or af making for the high seas from internal naters."llS 

While there is no express statement that narigstion must be by 
direct routes, the reasonable implication of ihe wording is that  

&e MCDOLCAL & BLRXE. op. cit. supra note 95, at  55, shere  it is stated 
that "the authority accorded B coastal atate i n  the territanal sea, IP and must 
be. v e r ~  cornmehenaive indeed. extendine even to B substantial measure of 
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the ship m w t  take a route which will accomplish the traversing 
without undue time spent in doing it. This canclusmn is strength- 
ened by the next paragraph in the article which dictates that  
"passage includes stopping and anchoring, but only in so far as the 
same are incidental to ordinary navigation or are rendered neces- 
~ a r y  by f o rce  majam 01- by distress." Thus it would seem tha t  
drills, such as "man-overboard" or "zip-zag", and militar?. ex- 
ercises could not be conducted in territorial waters. While they 
are innocent, because they are not directed against the peace, 
good order, or security of any state, still they are not passage 
and a re  forbidden in the absence of agreement. 

c. Are conb.entionnl m w s h i p s  included! The interpretation of 
the ward "ships" has the greatest military consequence. The 
main question is, does It include warships? Merchant ships clearly 
have the right of innocent passage. Do marships?ll' There is 
a great split among authoritative writers In international law 
as well as among One early authority contended that 
warships do not have the right of innocent passage.L1B A noted 
English authority finds that: 

[Tlhe  question IS controverrial whether they enjoy the enme right 
af lnnaeent p a s ~ s g e  [as merchant shipi]. The better n e w  appears to 
be tha t  such user rhould not he denied m time of peace when the 
t e r n t o r i d  waters are IO placed tha t  parsage through them IS neeessary 
for  international traffic.l!7 

That he 1s definitely restricting the innocent passage of war- 
ships 1s borne out  by his later comment that:  

, , , a distinction ought to be drawn between waiships and merchant 
vessels. I h e  reason fo r  granrmg this r ight [of pass8gel to merchant 
~ e m e l e  jb  ma~nly  tha t  sea nailgation ought IO he free and tha t  trade 
e ~ m m u n l c ~ f m b  should not he mterrupted betaeen the > a l l o w  paris of  
the >,odd Moreover, the presence of powerful ivarrhipa in terri torial  
wvatera and only three miles di i t snr  from the shore may prove a 
je i i~us danger to m s l l  nations. I t  13, therefore, reasonable to concede 
t o  a Stale the right to enact repulafmni regarding the pwsage  of  
foreign warships thraugb Itn terntorial  i i a t e n ,  if considerahon. hared 
o n  Its  safety and protection justify it.118 

114 A t  the 1068 Geneva Conference the Ruiman delegate expressed, as the 
S o n e t  posltmn, tha t  mnoeent piassqe pertained 
not to warships. 3 OFF. REC. 32, 0.8. DOC. KO. A 

111 Far a more complete diaevasion of the eanfl 
see 1 BRUEL, IVTERZITIOZAL STRIITS 123-43 (1 
tha t  "a l igh t  proper fa, warnhipa to pans through terriroriai waters cannot 
yet be asaumed to exisL." id. a t  250 

I I ~ H A L L ,  A TREATISL or IVTERXATIOIAL LAK 138 (8th ed., Higginn ed. 
1324). 

I'8Id.  a t  238. While It is  reasonable to agree with the conclusion stated.  
i t  deem6 uniesbonable to agree with the impliratian tha t  the reasons stated 
14 *eo BBOiS 

117 COLOMBOS, *p, czt. $,,pro note 61, a t  121. 
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Another noted current authority concludes that  "under cus- 

tomary international law . . . coastal states do not pmsew a n  
arbitrary competence to deny passage to warships." 'IQ This same 
authority, however, believes that  "there is a considerable body 
of opinion that  , . . [warships have] no right of passage through 
the territorial sea." 120 

A third current authority in international law, writing before 
the 1958 Geneva Conference, has stated that  "a right for  the 
men-of-war of foreign States to pass unhindered through the 
maritime belt is not generally recognized." 121 He continues by 
saying, however, that: 

As B r d e ,  , . . in praetiee "O State sctvally apposes 1" rime O f  peace 
the passage of foreign men-of-war and other publie vessels through its  
maritime belt. I t  may safely be ststed,  first, tha t  B usage has grown 
up  by which such psrsage, If m erery wsy inoffenaive and without 
danger,  shall not be denied in time of peace: and, secondly, tha t  i t  i s  
nos' B customary d e  of International Law tha t  the right of pas988e 
through such parta of the maritime belt as form par t  of the highways 
for international t r sme cannot be denied to foreign men-af.rar.  111 

I t  is unfortunate that  all nations da not agree with this general 
rule. In actual practice, the policies of nations have been as di- 
verse as the  statements of the experts.'2s In 1910, Elihu X m t  
expressed what was then the traditional United States position 
as follows: "!Tarships may not pass without consent into this 
[territonal sea] zone, because they threaten. Merchantships may 
pass and repass, because they do not threaten." 114 By the time 
of the Hague Codification Conference In 1930, the United States 
had altered its view only slightly. I t  then considered that  war- 
ships could pass as a matter of courtesy but not as a matter of 

justify B distinction between uarsh ips  and merchant ~ e s s e l s .  "That sea 
navigation ought to be free" 18 a commendable goal, but It applies to warships 
as well BQ merchant vessels. ' T h a t  trade communications should not be inter-  
rupted" is a l l 0  B commendable goal, but one which can be retained, vnder 
pIeient conditions, only if OYT navies have the freedom of movement necesisry 
to protect shipping. As to the third reason, where is the danger m having 
warships off.shore if they are in innwent pamagel 

11s JICDOUDAL & BURYE, n p .  mi. up's note 96, a t  221 
120 Id.  a t  485. 
Y1 1 OPPENHEIDI, op. eii. supra note 96, a t  494. 
1x2 Ibrd.  
123 For the 1929 position of a number of states see 2 BANS FOR DlsCUBSlON, 

Counrtrh-cE FOR TXE comncrnax OF INTERh.ATIOII*L L*W (League of 
Nations Pub. No. C.74.M.~8.1626.V.~. 

114 XI Pvoeeedings, N w t h  Atlantic Coast Fishme8  Aibitmtion, S. DOC. No. 

15 
S70, 61st Cong., Sd Sess. 2007 (1910). 
*oo BBOSB 
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right.'25 Srtlcie 12 of the draft  convention prepared by the Hague 
Conference is an expression of this position. In  part, i t  provides 
tha t  "as B general rule, a coastal State will not forbid the passage 
of foreign warships in its territorial sea, and w 1 1  not require 
a previous authorization or notification. The coastal State has the 
right t o  regulate the conditions af such p a ~ s a g e . " ~ ~ ~  

The International Law Commission arrived at  essentially the 
~ a m e  ~ o n c l ~ s i o n : ~ ~  a i  the Hague Conference. When the Cammis- 
sion draft n a s  studied b r  the 1958 Geneva Conference, however, 
disgute arose as to the requirement of pnor  authorization or 
notification. Some deleeations contended that prior authorization 
was required. Others required only that prior notification be 
given the coastal country. Still others held to  the conclusion that 
no clearance procedure is necessary as a prerequisite to innocent 
passage of warships. 

Er  the time of this conference the Emted States had swung 
o v e l  to  the Iattm \-EX and w d  joined by a sufficient number of 
states so that,  when the matter of authorization and notification 
came on for a vote, they failed to receive the two-thirds majority 
required. This cannot be interpreted as an affirmance of the 
"no clearance" policy. I t  simply means that the Conference could 
not reach agreement and, therefore. the Conuennon is mute. A 
look a t  the proceedings of the committee which studied the Con- 
rention leads to the conclu~ion thar a majority of the delegations 
may not hare intended that wvarsh~ps should have a right to 
innoeent passage''E and it has been v~garausly argued that the 

L!5 See the Rmsian statement of the U.S policy a t  2 O m  REC. U.N. COFF. 
os THE LAW or THC SEA 68 ( I / c O X F . l 3 i 3 8 )  (1958). The present U.S. 
pormon IS thar "arshlpr do h a i e  a rlght af lnnacent passage through ferri- 
~ m : a l  seas. See r d .  67-73. This position 1s supported by "strong legal argu- 
menti:' MCDOLCAL & RLRXL, o p .  a t .  PUPTO note 96. st 6.56. Apparently, how- 
erer. the E S. fears thar disagreements among nations as to the right %,ill, as 
a practical matter,  make effectire invocation of the right imponsible. Ibtd.  

126 DR.AFT C O Z I E ~ T I O ~ ~ ,  Art 1 2  (League of Xatmu Pub. No. C., 1930, vol. 
9 ) .  as quoted m C O L O ~ ~ B O S  on. mt. suurn note 61, a t  238. . .  

L2rArtiele 21 af the Commmnon'r proposed draf t  reads "The eaaetal S ta te  
may made the passage of warrhlps through the terntarla1 sea subject to 
preiioui authorization or notification Wormally it shall  grant lnnoeent pas- 
 are wbiect to che obsewance of  the ~ ~ o v i s i o n s  of article. 17 and 1 8 "  ~~ . .  

1 8 8  Profesaor Sorenren summanses the sitvation by asylng, "Consequently, 
the Canvention as i t  now stands contain8 no apeelal provision relatmg to the 
innocent passage of warships, but only the general rules applicable to all 
ships. The actual text of the Convention rovld  therefore u a r r a n t  the conelu. 
slon tha t  uarsh ips  have the same rlghtr  ~n this respect BQ other ahlps, but the  
pmeeedmgs of the Conference leave no room far  doubt tha t  th i l  was not the 
inrention of the majority of delegation%." Sorenren, Lou o/ the Sea, INT'L 
76 ACID BBOSS 
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proceedings clearly show tha t  they do not have such a 

Discussion thus f a r  has included conflicting authorities and a 
currently mute convention. While these are indicative of a theo- 
retical conclusion, based on an interpretation of the minutes of 
the Conference. a more practical determination of whether a 
state can rely OII the innocent passage of warshipa unhampered 
by clearance requirements can be found in the actual practice of 
nations. As stated abore, many coastal states do not afford the 
n g h t  of Innocent passage to warships. That it ma? only be a 
simple majority rather than a two-thirds majority is little con- 
solation in our concern for unhampered freedom of innoeent 
passage. It is not the number who maintain controls as much as 
i t  is their location and power. 

In this connection it 1s significant to note that with the excel,. 
tion of Poland, all of the Communist nations that signed the Con- 
vention reserved the right of the littoral state to determine 
whether or not ivarships mipht pass through their territorial 
sea and, if  so, l i o n  they might do It. Other states hare expressed 
their intentions in other nays.  An example is Ghana's amend- 
ment to the Lmted States.Canadian "six-plus-six" proposal a t  
the 1960 Geneva Conference.:Bo Ghana nould hare required prior 
no'dmtion. 

r d  icarehips incliided' 3Iost of the discus- 
sion in the foregoing subsection had only conventional warships 
in mind. With the advent of atomic-powered warships a new 
reason for desiring more abundant high seas and a corresponding 
decrease in coastal state-controlled territorial maters has come 
into existence. 

The question of whether an atomic ship is to be treated any 
differently in international l a w  than a conrentianally-pomered 
ship has received recent attention in international conferences 
and treatises. As a result. on &Iar 2:. 1962. the Brussels Conven- 

C o w  No. 620. at 235 (1958). MeDongal ipecificail? qualifier Soremen's 
conelu~mn by srating that "the predominant expectation of states [at the 
1958 Conference], therefore. appears to be that warships have B right of 
seeess to the terntonal seas, subject to notification." MCDOUDAL & BURKE, o p .  
tit. supi'a note 9 5 ,  st 220. Thus, even if the right exist8 it is not unqualified. 

1~ See comment by Dr. El-Erian of Egypt in U.N. G m  Ass. OFF. REC. 
13th Senn. 5th Camm., 14 lA/C.6/SR.590) (proui~ional  rmord) (1958). 

1 3 0  Ch'. DOC. No. A/CONF.19/L.10 (1860). 
131 IThile the Convention on the Territorial Sea and the Contigvous Zone, 

sit. 16, para 3, requires that, If innocent passage is to be suspended, it must 
be done "without discrimination amongat foreign ehips," this admonition 
would seem to apply to equal treatment of nations rather than types af 
warships. 
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tion on the Liability of Operators of Suclear Ships was opened 
for signature. During the conference which formulated this Con- 
vention, the United States opposed its application to  warships. 
However, the Convention was made applicable to warships as well 
as merchant ships and the United States did not sign it. Joining 
the r m t e d  States in a refusal to sign was the Soviet Union. Thus, 
neither of the states which possesses nuclear-powered ships 
agreed to be bound. 

As indicated by the title of the Convention, I t  deals mainly 
, This is typical of mast of the discussion 
le has been said. directly, with regard t o  

the right of nuclear-powered ships to innocent passage and legally 
acceptable excuses for denying such passage. Perhaps an indica- 
tion of the status nhlch a nuclear wvarshlp may be expected t o  
hare in territorial waters may be gained from the fact that  the 
United States has found it  neceBsaSy. before sailing the nuclear 
merchant ship Somnnah into foreign x-aters, to  conclude specific 
agreements n t h  the coastal states. 

Because of the breadth of its terms, the United States' agree- 
ment with the Federal Republic of Germany'33 is of particular 
note. In addition to indemnification for loss in case of nuclear acci- 
dent, this agreement makes entry into the coastal waters of Ger- 
many subject to prior German approval and Inspecnon, including 
access to operational records. Even nhen approved, the ship must 

and other similar matters. 

From these indications i t  is apparent that not only will nuclear 
ships be required to canform to more stringent rules than con- 
ventionally-pair.ered ships but that  the coastal states may have 
virtually unlimited paver to effectively deny passage on grounds 
of security and safety. I t  IS doubtful that  the right of inspection 
could be made to a p p l ~  to warships because of their traditional 
immunity. However, since a number of nations require prior noti- 
fication or authorization even from conventional warships, i t  IS 
not hard to imagine that serious attempts will be made to impose 
this requirement an nuclear-powered aarships.  

e. Cbsure of t h e  t e w h n a . 1  sea. In addition to the highly ques- 

f o l l o ~ v  speclal lnstructlons as to routes, piiotage, tug assistance, 

1 3 2  Reprinted in 57 AM. J. INT'L L. 268 11963). For more complete infarma- 
tlon on the Convention see Konz, The 1962 B~ussels Convention on the Lta- 
b d i t u  oi Opeiatois oi Nuolea? Ships, 5 7  AM. J. IFT'L L. 1W (1963). 

188 Agreement with the Federal Republic of Germans on the Ose of Terri- 
torial Waters and Ports by the N S Savannah, Xoi. 29, 1962, 13 U.S.T. 8; 
O.IA.  2567, T.1A.S KO. 522s. 

78 AGO BlOdS 
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tionable status of the right of warships to innocent passage,"' 
there are  at least three other important reasons why innocent pas- 
sage through territorial seas is a poor substitute for free use of 
high seas,186 These reasons are the right of the coastal state to 
close its seas, the right of the coastal state to impose regulations 
on the use of its seas, and the effect of wartime cbnditians on 
passage. 

The littoral state has the right to take such action as is neces- 
sary within its territorial seas t o  protect itself against any acts 
prejudicial to  its security. This includes the right to restrict 
temporarily, or to completely suspend for a temporary period, 
innocent passage in definite The 1930 Hague Conference 
an Codification produced the first general indication that there 
was a growing ConSensw among states to the effect that a state 
could suspend the passage of !s-rarshipe through its territorial 

Article 16 of the Convention on the Territorial Sea and 

"I Exclusive rights of exploitation and control over animal and mineral 
I ~ ~ O Y ~ C ~ S  of the marginal belt; 

"2. The competence ta exclude passage through the marginal belt by 
qualifying the character of the passage sought or, under some conditions, 
by suspending any p a s ~ i g e  a t  all Ithe coastal state  ha8 a. rhol ly  discretionars 
authority to exclude any passage by a i r c ra f t ) ;  

"3. Authority to subject navigation in the belt to the regviation of the 
coastal s t a t e ;  

' ' 4 ,  A n  indelermmate competence over events and persons aboard passing 
YesSels ,  
"6, An equally indeterminate competence mer the veasel itself far the 

A competence eommen~urate with tha obligation to  maintain eafety of 

Avthority to protect against pollution from p ~ ~ s m g  ships;  
Authority to prescribe and apply reglllatmns concerning security, 

c u ~ t o m i  and health; 
"9. Avthority to control belligerent m e  of neutral watera, a control t ha t  

might be onemus and even embarrassing to the claimant during times of 
violence." MICDOUDAL & BLXKE, op. eit .  aupra note 96, at 72.  Ail but  items 
1. 4. and 6 B D O I Y  t o  warshios. .. . 

138 See COLOMBOS, INTERIATIONAL LAW OF THE S u  120-21 (6th ed. 1962); 
BRITTIN & U-ATSOX, IVTER.Y.ITIOXIL LAW POR S E A ~ I X D  O ~ C E R S  66-8 (2d 
4. 1960). See also MCDOUDAL & BURKE, op. e+t. supra nata 96, a t  181, where 
It is elamed tha t  ''a state  may amert  authority to deny paanage by virtue of 
ita general competence to prescribe for evente within the territorial sea," or 
on the basis t ha t  the passage "has prejudicial impact on local Security and 
other intereats" or on the grounds t ha t  i t  is  %on-innocent." These three 
grounds are termed ''functional equiwlenta." 

131 Id. a t  202. 
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the Contiguous Zone gives further expression t o  this right and 
added to  it certain limitations to  insure fairness.13a 

The article goes on to codif>- an important excepilon to the 

T h a e  shall he no ruspenmn of the innocent p a ~ r a g e  of foreign ships 
general right of closure. Paragraph 4 states that:  

terntorial  sea a: a fore F" state 

In this area, too, there h a w  been disputes over the s ta tui  of 
on euiiparted hy the decision of the 
nee in the C o i i a  Ciionncl Cnse , lxe  is 

lhai  innocent gaasage cannot be denied t o  fareign n-nrshipa if  the 
area is actually a strait and IS custornaril>- used ~n international 
traffic.160 This case arose out of SI s e m s  of transits by warships of 
Great Britain throuph Corfu Channel, the territorial water8 of 
Albania. On the first entry of Britisii ships, Albania had fired a t  
rhein from the shore. On October 22. 1946, Great Britain sent a 
second group of shlps through the channel with the announced in- 
tention of firing back I f  fired upon. Albania did not open fire but 
the fleet ran into a field of anchored automatic mines in the Corfu 
Strait .  heavily damaging H M S  Snumoier and causing some dam- 
aging of HMS I'olage. Great Britain then sent minesweepers 
through the channel in order to gather evidence. In expressing ltpI 
view, the International Court of Justice declared that: 

I t  i d ,  m t t e  opmon of the Court ,  generally iecognined and in 
accordance a l r h  i r fe i ia f ions l  C U S ~ C ~ ~  tha t  Stares in rime of peace hare 
B n g h r  t o  rend t bmi  wsrshipn ihrmgh at~a:ts used f m  mrsmat;onal 
nsvlgarian betreen two pa i t s  of  the high seas \>nthout the p ~ e v l a u l  
authormation of  a c086m1 State, yxo-lded t!at the p a s ~ a g e  IS m i l o c m t .  
Unlew orhenv-ie prescribed in an ~niernaaonal eu~~ven t ion ,  there 13 no 
right fa1 a caaita: State t o  p lohbi t  such paisage tnrough 1~18119 ~n 
UrnP of peace 141 

Based on this statement of the law, the court concluded that the 
second passage n-as Innocent even though the purpose of the 
passage n a s  to test the peaceableness of the coastal country but 
the third passage. t o  gain evidence, ivas not innocent. 

198 Art.  1 6  ProwdeB, intsi aiio, tha t  "Subject t o  the pr~visions of Paragraph 
4, the coastal Stare map. wthout  d i ser imina tm amongst farelgn ships, 
auspend remporanlg in specified areal of i ts  terntorla1 sea the innocent 
passage of fareign ship? if sveh smpensmn i i  essential for  the protection Of 
Its iecurity, Such r v s p e n r m  shall take effect only after having been duly 
publiahed." 

[I9401 1.C.J Rep. 4. 
See CDLOMSOS, Op. <it .  Supra note 136, a t  237; 1 OPPEIHEIM, Op. Cit. 

supra oe. a t  511. 
141 [1040] I C.J. Rep 4, s t  28. 

198 Art.  1 6  ProwdeB, intsi aiio, tha t  "Subject t o  the pr~visions of Paragraph 
4, the coastal Stare map. wthout  d i ser imina tm amongst farelgn ships, 
auspend remporanlg in specified areal of i ts  terntorla1 sea the innocent 
passage of fareign ship? if sveh smpensmn i i  essential for  the protection Of 
Its iecuritu, Such r v s ~ e n r m  shall take effect o n h  after havins  been duly 
oublirhed " 



TERRITORIAL SEA 
The court was also of help in settling the question as to what 

is a strait. According to the court, the criteria for determining 
whether a strait  is international is in "its geographical situation 
as connecting two parts of the high seas and the fact that  it is 
being used for international navigation." 

f. The T-ight t o  reguhte.  Although warships have a better right 
of innocent passage in straits than the? da in ordinary territorial 
sea, even here that right i s  not unqualified. The warship must still 
obey the regulations of the coastal state If i t  ia t o  retam its inno- 
cent status.143 Sgecifically, the coastal state may limit the number 
of warships which it will allow to use the strait at  any one time 
and the length af their stay.144 I t  may also prescribe definite 
routes to be folloived during thew p a ~ s a g e . 1 ~ ~  

These two regulations have their garticular applicability in 
straits, bur they have their counterparts, and man>- more besides, 
in the multitude that littoral states may prescribe for their terri- 
torial seas in general. They may make regulations concerning the 
ruler of the road, use af radar,  obligatory pilotage, the exclusion 
of foreign pilots, the protection of buoys. beacons, lightships, 
submerged cables and pipelines, and the prohibition of maneuvers 
or gunnery practice within a fixed distance from shore.146 These 
a m  but a few. 

I t  1s generally recognized that a littoral state ma>- set rules 
requiring ships passing through its territorial seas i a  render 
certain salutes and t o  show the flag of the ship's nationality. 
Failure to do so has resulted in serious consequences. In 1861, the 
British schooner The .Ilermnzd failed t o  exhibit her Rag while 
she was in Spanish territorial waters. She w a s  sunk by Spanish 
cannon-ahat.:" In  February, 1968, the Indonesian navy arrested 
and held the British ship .Moon B r e s z i c  for failure to fly the 
British colors while in Indonesian Indonesia has also 
furnished a t  least two other examplee of regulations and their 
effects. In A u g u t ,  1960, it forbade Dutch v e s ~ e l s  from picking 

I t *  lbrd.  
143 See YCDOUOAL & BURKE, op, 'it. supra note 96, at 269, where it is 

stated thaL ''there can be no doubt that coastal states can make eompiianee 
w i t h  some marts1 laws a precondition t o  innocent pssage ."  

144 See CoLoaaos. op. a t .  8upm note 136, at 131. 
145 B n u m  IITERKATIOS.AI STRAITS 246 (1941).  
l l b  See COLO~IBOS, o p .  eit  mp70 note 136, st 120.1; Franklin, The Law o f  

t h e  Sea: Some Recint Deaclopmmts, 58 N A V A L  W A R  COLLUiE BLUE BOOK 
SERIES 89, 13147 (1961).  

14: See COLOMBOS, op i t .  supra note 136, at 150. 
lis See B x m n s  & W A T ~ O X ,  09. cit. ~ i g m  note 136, at 68. 
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29 MILITARY LAW REVIEW 
up or discharging passengers or cargo in Indonesian waters.l'O 
Thus, although the Dutch ships could sail through the newly 
created "internal waters" of Indonesia, they could canduct no 
commercial operations. Three years later Indonesia's quarrel \vas 
with 3Ialaysia. On December 26, 1963, the Indian ship Mahanedi 
with 276 persons aboard, stuck on a reef near an island be twen  
Singapore and Indonesia. The Barbain, % British Savy salvage 
ship out of Singapore. went to its aid but was ordered out of the 
area by three Indonesian gunboats.1in 

These last two Indonesian actions raise the question: IThat 
determines the validity under international law of a regulation 
of a coastal state? Basically, this question is answered by bal- 
ancing one paragraph of the Convention on the Territorial Sea 
and the Contiguous Zone against two others. On the one hand, 
"The coastal State must not hamper innocent paisage through 
the territorial sea.'' On the other hand. "The coastal State 
may take the necessar? steps in its territorial sea to prevent pas- 
Sage which I s  not innocent" 

Foreign sh im e r e ~ e m n g  the right of innocent pasaage shall earnply 
w r i .  the l a x i  and iegulations enacted by the coastal S ts te  in eonfairnify 
with there articles and ather rules of mrernatmnal l a w  and, ~n par. 
~ L C U I S I ,  r i t h  such l a w  and  regalations relating to t r a n i p m  and 
navigation T-9 

One intention of the Conference IS clear enough from these 
quoted paragraphs. Coastal states do ha\e the ngh t  to make 
regulations prorided those regulations are necessary to prevent 
liassage which is nor innocent and provided they do not hamper 
,nnocent passage.16' 

The line betveen these two pronsmns can only be drawn b?- 
using the test of reasonableness. Assume, for example. that  a 
coastal state ~ S S U ~ S  a regulation prohibiting the carrying of nu- 
clear weapons aboard ships in Its terntorial seas. Obviously, such 

and: 

140 1.1.. Times. June 20, 1960, p. 56, mi. ". 
llOWsshington E\enmg Star ,  Dee. 2:. 1963, p. A-11. 
1 5 1  Art.  15, para 1. 
?e lArt  16(1). 
119 Art.  1.. 

Although the matter 1s not exprerrls stated ~n the  record of the eon- 
ferenee, I cDauga l .  with "firrt.hand" information concludes tha t  another 
intention of the delegates was to sllnw a coastal state t o  p r e l u d e  innocent 
passage for a i ida t ion  of ij regviation pertaining to the  ''peace, g w d  order 
OT 8ecunts'' of the coastal state on the ground tha t  such B violstion made 
the passage not innoeent Ships could not be exeluded for violation of other 
regYlsfionS. MCDOTML & BDRIE. THE PCBUC ORDm OF THE OCEASS 254 
(1982). 



TERRITORIAL SEA 
a regulation would be of gigantic military significance. Is i t  a 
lawful regulation? 156 

I n  1923, in pursuance of a Prohibition policy, the United States 
Treasury issued a notice which prohibited the introduction of all 
liquor into the territorial waters of the United States. In writing 
about this situation, one authority has stated that "it is believed 
that the proposition is unquestionable tha t  under international law 
eyer>- nation may prohibit the introduction into its territory of 
any commodity which i t  sees fit to exclude."lSb While agreeing 
with the statement as a basic tenet, a number of nations con- 
tested the United States prohibition on the ground that by inter- 
national comity, they had a right to ship their products through 
the terntorial  waters of other nations without being stopped. 
Even these nations, however. recognized that comity did not 
extend this right to the shipment of items that would disturb 
public order.157 The first question, then, to be answered is XG-hether, 
under the conditions existing ar the time, the introduction aboard 
ship of nuclear ireapons into the territorial waters would disturb 
public order 01- endanger national security. 

In the Committee debate on the Convention on the Territorial 
Sea and the Contiguous Zone, Yugoslavia introduced B proposal 
which would have allowed the coastal state to deny innocent 
p a s a g e  "to any ship carrying any kind of nuclear weapon."'si 
This proposal was rejected with onlr  sex'en votes in favor of it.1is 

The conclusion may be drair-n from this rejection that there is 
no blanket prohibition in international opinion against the carry- 
ing of nuclear weapons in territorial seas. This does not answer 
the question, however. Just  because a regulation against every 
earvying of nuclear weapons vould, in internarional opinion, con- 
stitute an undue hampenng of innocent passage does not mean 
that e6er.y i egzdot ion  against carrying nuclear weapons would 
obtain the same result. The test of reasonableness must be ap- 
plied. If the regulation pertained to only one situation or one area 
where a particular, recognizable, serious danger to the security 
of the state existed from the passage of nuclear wapons ,  i t  might 

156 For s detailed analyna a i  thia queatian, see Franklin, supra note 146, 
st 139-44 

166 JEBBUP, TEE Law 01 TERNTORIAL WITERS ASD M*RIT~ME J~alsolcr~oh- 
219 (1927).  See 1 OPPEXHEIM, I I T E ~ A T I O N A L  LAW 323 (8th e d ,  Lauterpaeht 
ed. 19651, to the same effect with regard t o  trade restrictions. 

I b i  JESSUP, op, rzt .  supra note 156,  at 22148 .  
i m  U.N. DOC. No. A/COXF.l3/C.l/L.21 (1958) 
m 3  OFF. REC. U.X. C o w  os THE LAW OP THE SE.A 131 (A/CONF.13/89) 

81 
(1953).  
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29 MILITARY LAW REVIEW 
indeed he reasonable for the state to prohibit it. Using the test 
of reasonableness. then, a state may issue regulations which s h i p  
in  innocent passage must obey. 

In discussing the enforcement of regulations, a distinction 
must be made between warships and merchant ships.16o There 
has long been a standing rule of International law under which 
warships are immune from the jurisdiction of a foreign coastal 
state whenever their presence in the port of that  state has been 
either expressly or impliedly allowed. In The Schooner Exchange 
T. . I l eFnddm.16L Chief Justice hlarshall blazed a trail that  has 
been referred t o  by C O U I ~ S  ever m ~ e . ? ~ ~  In  1810, during the 
Sapoleome wars, French authorities had seized The Schooner 
Exchange which, until seizure, had been the property of United 
States citizens. The schooner m . s  converted into a French war- 
ship. Le Bnlnoit, and, as such, entered the part of Philadelghm 
Her foimer o~vner s  sought to gain possession of her. Holding for 
France, Chief Justice Ilarshall ztated: "It seems to the Court t o  
be a principle of public l a v  that national ships of war, entering 
the port of a friendly Poa.er ogen far their reception. are to  be 
considered eremixed by the consent of that Power from Its 
J unsdictmn." 

In  16% in much the same language. the English Court of 
Admiralty concurred with the Erehangc qnnmn. The ease was 
that  of T h e  Conetitzttion,'6S a United States frigate nhich became 
stranded off the English coast and ~1-83 tawed t a  an English port. 
The amount tendered t o  the tug owners for salvage was not 
adequate in their w e i ~  and they sought to  restrain the frigate 
from learing port until their demands were satisfied. The Court 
of Admiralty denied that the tug owners had such a right against 
a warship of a foreign saverign. 

Khile both of these cases dealt with ships in port. the result 
is essentially the same for the territorial sea. Warships enter the 

1 B O  In  the p a ~ f  the distinction has been betnveen gouernment-owned ships 
and privately-orned %h:ps Wlth the earnmumst clam tha t  all of  their  ships 
are government-ouned and the dlstaite on the par t  of other countries for 
grsniinq mmuni ty  to all cammun~s t  s h m  regardless of  their  purpose, a 
ne- distinction had to be drawn Art.  21 of the  Convention on the Terntarid 
Sea and the Contiguava Zone expresrer this ne% distinction by providing tha t  
government %hipa operated for  c~mmereial purposes will be treated the  same 
a b  merchant ships. 

161. Craneh. 116 (1812). 
m Although Chief Justice Marshall Bpparently overlooked a contrary 

decision by the U.S. Attorney General, 1 Om. ATT'Y GEW. 87 (1799). and 
there have been attempts t o  dmredit this case, it is rtlil B recognized land- 
mark in the area a i  immvmty of warships. 

168 The Constitution, 1 8  Law Rep., Prob., Divorce & Adm. Div. 16 (1879). 
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territorial waters of a coastal state under a consent implied in 
international custom. They must be treated as though they are 
"floating portions of the flag state." md Thus, if an offense occurs 
and a warship is the offender, only two courses are open to  the 
aggrieved state under international l a w  First, it  may, if the viola- 
tion continues after the ship has been notified of it, require the 
ship to leave the territorial Second, the offended state may 
protest to the government of the state to which the offending ship 
be Ion g s 

The plight of merchant ships is another matter, however, and, 
because they transport military supplies as well as support the 
civilian community from which military supplies and support are 
derived, their plight is of decided military impartance.le6 Articles 
18, 19 and 20 of the Convention on the Territorial Sea and the 
Contiguous Zone express a summary of the international law in 
this .area.167 By express language and by permissive rather than 
mandators phrases, these articles allow many instances in which 
the free movement of merchant ships can be impeded in territorial 
waters. Of particular impartance to a discussion of enforcement 
of regulations are the provisions of article 20. In part it  provides 
that  where there are "obligations or liabilities assumed or in- 
curred by the ship itself in the course or for  the purpose af its 
voyage through the waters of the coastal State," that  state may 
"arrest the ship for  the purpose o f .  , . civil proceedings." Further, 
the state has the right, "in accordance with its laws, to levy execu- 
tion against or to arrest, for  the purpose of any civil proceedings, 
a foreign ship lying in the territorial &ea, or passing through the 
territorial sea after leaving internal waters." In other wards, if 
a foreign merchant ship violates a regulation of the coastal 
state while in the territorial or inland waters of that  state, it  

144 1 OPPEXXEIM, o p .  c t t .  m p m  note 166, at 461, 852-65. 
l6b Convention on the Teni tor id  Sea and the Contiguous Zone, art. 23, 

s u p n  note 112; 1 O P P ~ R H I M ,  OP. i t .  supra note 156. at 855.  
m Mr. Dean. in his usual perceptiveness, has commented that "The opera- 

tion of commercial shipping on, or eommereid aircraft over, water would 
sisa be greatly handicapped, slowed down and subjected to interminable de. 
l a p  Indeed, it would seem t o  have been part of the Russian purpose in 
backing extensions of  the territorial sea so t o  hamper the commerce a i  the 
free world PP B part of its sand-in.the.gear.box technique. . . . The right 
and ability of merchant Ships e w ~ y i n g  goods and paaeengers to schedule the 
most eeon~micsl passage possible between ports, to enter and leave harbors 
freely, and to move on the surface of the water without interruption or delay 
would be jeopardized:' Dean, The Geneua Cmierence vn the Low a i  the 
Sa: What Was Aeoompliahrd, 62 AM. J. INT'L L. 607, 612 (1968). 

i l l  For B good analysis of this area of law see Lee. Juriadiotion Ow? For- 
eign 1 w e h m . t  Sh$a in the Terntorial Ssa: An Anolyais o/ the Geneva Con- 
vantion 0% the Law of the Sea, 55 AM. J. IXT'L. L. I 7  (1961). 
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may be arrested far civil proceedings."n This threat, as well as 
the threat of any hindrance or nuisance from the regulations of 
coastal states could well cause the merchant lines to change to 
longer routes. Whether they do this or lose money due to delays, 
shipping costs are increased. These costs ultimately are borne by 
the countries dependent upon ocean commerce for their existence. 
Since, in general, these are the free countries of the world, the 
members of the oceanic confederation, the Communist countries 
hare  much to gain by broadening territorial seas. 

g. Persage in l iar t ime. The foregoing discussion of innocent 
passage has dealt primarily with B peacetime situation. A much 
different picture i s  presented under a wartime situation. There 
i s ,  of course, no right of innocent passage between antagonists 
nor are they concerned with the legality of their acts in each 
other's territorial Seas as long as they do not riolate the laws of 
war. The concept of innocent passage applies only in neutral 
waters and is severely limited by the requirement that neutral 
waters not be used to advance the war effort of the belligerents. 
A peacetime extension of territorial seas with the right of inno- 
cent passage would, t o  a large extent, become a wartime extension 
without such rights. A s tmit  which now is high seas would, if 
it became the territorial sea of a neutral nation in wartime due 
to an extension of the breadth of the territorial seas, be closed 
to any activity which would promote the wartime goals of a 
belligerent. I t  is obvious that  the extent and seriousness of this 
result is entirely dependent upon which countries are neutrals 
and which are not. The United States must assume the worst, 
however, far  it cannot base policy on the unlikely chance that  all 
of the important routes w l l  be under its control or that  of its 
allies. Assuming the worst in this respect, and remembering that  
over half of the 100 most important straits would become terri- 
torial seas under B breadth of six miles and all would be in that  
category under a twelve-mile limit, a major disadvantage to the 
free world in the extension of the breadth of territorial seas Is 
e ~ i d e n t . ~ e ~  

'6BBut a t e  Sorenaen, Law of the Sea, IRT'L COSC.  No. 620, at 19i, 2 3 1  
(19681, where the e o n ~ l u ~ i ~ n  IS that, although the eosstai atste ii authorized 
to enforce its regulations, it i s  not allowed to prevent psaasge merely on the 
ground of their violation. 

168 In a statement made before the Senate Forrim Relations Committee 
on Jan. 20, 1980, Dean stated that "under the l2.miie territorial sea d e ,  
18 straits would come under the sovereignty of states which pdmibiy would 
claim the right to terminate or interfere with the transit of our wsmhipa or 
sireraft, and . . . the denial of p ~ i s a g e  through theae . , , strait. would pre. 
sent for [the United Stater] . . . a completely unacceptable impairment of 
[ita] . , . defensive mobility and capacity." 42 DEP? STATE BTLL 251, 260 
(1960). 
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C. VIOLATIONS OF NEUTRAL TERRITORY 

Ordinarily, innocent passage refers to passage that  is innocent 
a s  to the security and peace of the coastal atate. When a neutral 
is involved in wartime, that passage must be innocent as to a 
belligerent state as well. When it is  not, there has been a viola- 
tion of neutral territory. 

For instance, during peacetime the passage of a ship through 
the territorial sea of one state does not concern any other state. 
The ship owes a duty to obey the regulations of the coastal state 
but not those of any other state. Likewise the coastal state owes 
a duty to the ship not to unduly hinder its passage or fail to  warn 
it of dangers but does not o w e  any duty to a third state. In war- 
time, however, belligerents are  interested in the circumstance of 
an enemy ship because it has a direct effect on its military strat- 
egy. Therefore, a neutral country owes a duty to third states who 
are belligerents not  ta allow their enemies to unlawfully use its 
waters. In  a sense the passing ship also owes a duty to the third 
state since its passage must be in accordance with international 
law which gives a belligerent state a basis to require that  its 
enemy not violate neutral territory. 

At the Geneva Conference, one of the dominant themes ex- 
pressed by the United States against the extension of the terri- 
torial seas was that  extension would encourage an increase in 
violation of neutral territory. The broader the neutral territorial 
sea is, the  more attractive it becomes to a belligerent ship. One 
reason, of course, is that  navigation is easier if it is within sight 
of chartered navigational objects, lighthouses, et cetera, and ships' 
captains are generally disposed ta navigate where i t  is easiest. 
The broader the territorial sea, whether neutral or not, the greater 
the temptation to go within it in order to use on-shore navigation 
aids. Far  a case in point, consider the seizure of the Flying Clip- 
per, a Swedish ship, by the Russians in the Baltic Sea on August 
29, 1916.170 Because of a storm the Flying Clipper had drifted off 
course and had entered the twelve-mile zone claimed by Russia 
in order to use landmarks to check its position. 

Of greater concern. however, is the intentionally belligerent 
use of neutral waters. Submarines, for instance. would be par- 

170 N.Y. Times, Aug. 30, 1968. p. 4, e d  8. 
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ticularly lured into the excellent haven furnished by a broad terri- 
torial sea. Savigation hazards within a three-mile limit, as well 
as the good chance of detection within that range makes the use 
of neutral waters an undesirable evasive maneuver. Between three 
and twelve miles, however, the hazards to submerged navigation 
are decreased, in most area3 and, because present day detection 
af underwater objects a t  a distance beyond three miles is not 
adequate, this area furnishes a tempting, although illegal, 
haven.>.' The submarine would be aut of range of ordinary detec- 
tion from the shore and, unle~s  a pursuing surface fleet openly 
violates the neutrality of the coastal country by making an attack 
within its territorial sea, from a surface anti-submarine force. 
Thus, an enemy submarine might avoid detection and capture 
when it  is pursued, but it can do even more than that. Nestled 
securely in the safety of neutral waters, the submarine might, 
mthau t  interference. launch an attack against the coastal state 
or against an enemy target within range af the neutral state's 
territorial seas. Because of their numerical superiority in sub- 
mannes,lrS this situation would be of particular advantage to 
the Soviet Union. This may well be another reason for the Russian 
insistence on braad terntorial seas and IS certainly a cogent reason 
why the free world i l-odd want to keep as much open seas as 
possible. 

In view of imminent attack from a submarine lurking in neu- 
tral  waters. the captain of a warship could hardly be blamed if 
he elected to take direct defensive action rather than to submit 
a protest through diplomatic  channel^."^ Assuming he violates 
neutral territorial waters and attacks the malevolent submarine, 
may he capture her or take her crew captive? Since a submerged 
submarine is not in innocent passage, the answer IS probably yes. 
But as to a surface ship. unless its belligerent purpose c ~ n  be 
proven. the answer 1s no. As an exception to the general rule that 
enemy property can be captured wherever i t  happens ta be, 
enemy property located in the territorial waters of a neutral state 

171 Althovgh art. 14 of the Convention on the Territorial Sea and the Can. 
tiguoua Zone requires Submarines to navigate on the ~ ~ r f a e e  and to show 

e and nswe to expect an enemy to abide by 
thia provision dvring wartme. 

li2 Since the end of World F a r  I1  a considerable shipbuilding p r o ~ p m  
has been maintained by the Russian k a r y ,  and it is estimated that Russia 
now has mer 500 rubmarinel, JANE'S FICHTINO S H ~ W  288 (195940). The 
submarine has the dominant role in Russian naval strategy. See note8 89- 
82 8upra and text aeeompsnying. 

'?3 Far an interesting C B S ~  where a Captain elected to attack an enemy 
ship in neutral waters, see the exchange notes of the D m d m  incident 8s re. 
Ported in 7 HACXWORTH, D I m m  370-71 (1843). 
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is not the subject of capture. Even though capture is uninten- 
tionally accomplished in neutral waters, the property must be 
returned to  the enemy."' In The Vrow Anna Cffitharin~,"~ the 
issue was whether a ship had been seized on the high seas or 
"within the protection of land." Sir William Scott set forth the 
gravamen as fallows: 

The sanctity of P elaim of territory ie undoubtedly very high. . . . 
When the fact i8 established, i t  o~errulea every other consideration. The 
capture is done away; the property must be restored, notwithstanding 
that it may actually belong to the enemy. 

Article I of Hague Convention XI11 espoused the same prin- 
ciple by requiring belligerents to "respect the sovereign rights of 
neutral Powers and to abstain, in neutral territory or neutral 
waters, from any act which would, if knowingly permitted by any 
Power, constitute a violation of neutrality." 

The case of the Aitmnrk, which arose in February, 1940, during 
the Second World War, illustrates, however, that  this immunity 
of an enemy from attack in neutral waters pertains only where 
the enemy property is present "in innocent passage." This inci- 
dent also points out another example of the misuse of territorial 
waters that  would be increased with a broader limit to  the mili- 
tary detriment of a nation trying to respect neutral rights. The 
Altmark,177 a German naval auxiliary, was used ta transport Brit- 
ish merchant seamen prisoners who had been captured by the 
German cruiser Admirnl Graf Spee .  Having been taken in the 
South Atlantic, it  was necessary t o  transport them back to Ger- 
many through the Allied naval blockade which existed at  that 
time. In order to arsoid capture or attack in the English Channel. 
the Altmark went north through Icelandic waters and then started 
south using the neutral Norwegian territorial waters as a pro- 
tected corridor. British farces, however, learned of the presence 
of the Altmark and, when Norwegian authorities refused to allow 
a British inspection of the ship, the British forces boarded the 
Altrnark and released the prisoners. 

While the A l t m r k  incident illustrates an illegal belligerent use 
of neutral u'aters, it  also shows that  neutrality is a two-way street. 
Both the neutral country and the ships using its waters have 

114 See COLOMBO~, o p .  ail. ~ u r a  note 1S6. at 644. 
176 6 C. Rob. 15, 166 Eng. Rep. 651 (1808) (dictum). 
lil  Convention XlI l  of October 18, 1901. concerning the Rights and Duties 

of Neutral Powm in Naval War, Second Hrgve Peace Conference, Feb. 1, 
1910, 36 Sfat. 2416, T.S. No. 545. 

l i l  See 7 H*CYWORTW, DIDELIT. 668-69 (19451 for another Statement of the 
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their respective duties under international law Hague Conven- 
tion XI11 codifies these "do's and dont's" of neutral waters. With 
the Convention as a background, arguments have raged between 
nations and authorities as to  whether Norway was delinquent in 
its duties 8s B neutral by allowing the Altmark to use its waters 
and whether the British forces had the right to make a search 
as they did.'.e 

The duty of Sa rway  is important in this discussion because 
i t  indicates the adverse military effect which a neutral state's 
decision may hare. If the neutral state decides that the action 
of an enemy belligerent ship is legal and will take no action 
against i t ,  it places the burden upon the opposing belligerent of 
either accepting that decision or running the danger of violating 
neutrality. Looking a t  the question from the other side, if the 
neutral decides that a transit of one of our ships i s  not innocent, 
It may detain or otherwise interfere with the passage of that  
ship.170 Thus, looking a t  the question from either side, a broaden- 
ing of the territorial seas a l i i  produce a broadening of the area 
in which a neutral State may adversely affect our wartime efforts. 

Whether the British forces were acting lawfully in the Altrnark 
situation depends upon an interpretation of the circumstances. 
There is general, although not unanimous, support ld0 among 
authorities for the position that: 

a belligerent IS not iorbidden to ielort to acts of hostility in neutral 
jurisdiction against enemy troops, vessels, or allerait maknng iliegal 

of neut rd  terntory  ra ters  OT sir space, if B neutral State c i l l  
not oL cannor effectml,  mforce ihs rights againat such offending 
belligerent forces.'*: 

The breach of neutrality must, however, be sufficiently serious to 
justify such an extreme measure. I t  must be required for self- 
preservatian.'89 According to  the International Court of Justice, 
the use of force in territorial water to obtain evidence u w n  which 
to prosecute a breach of a coastal state's duty to shipping in those 

l i s  For a general diseuasion of Norwegian and British tights and duties 
see MacCheaney, The litmark Incident and Y o d e n  Wo7/are-''Innormt 
Passage" in Wnrtirnr and Lhi Right oi Balligormls to Use Foree to Rebeaa  
lricirolrty Violations, 52 N b  U L. REV. 320, 337-40 (1967). For opinions 
holding h'orray t o  habe been under a duty to prevent Pssnge. see 2 OPIEN- 
H E ~ M ,  IVTERTITIONAL L i b  692-96 (7th ad. Lauterpaeht 1962). Contra, 1939 
Nava l  \Var College, International Law Situations 14-15 (1941). 

1.I Hague Conventron XIII,  art. 24, mpva note 176. 
180 MaeChesnes, s i q a  note 118, at 339. But 80s Biaaehop. The Altmarh. 

9 TRANSACT. GROT. Soc'r 67 (19411, where it is held that neither illegal con. 
hnement nor retaliation WBB justification for the British action. 

IS1 U.S. DEP'T OF THE N117, L A W  or N l Y I L  WAWARE, 5 441 ( 1 9 5 5 ) .  
181 MaeCherney, 8upro note 178 st 33740. 
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waters is not a serious enough cause to justify help."8 How much 
more serious it must be is an unanswered question in international 
law. The result, in any case, is that  a broad territorial sea gives 
an enemy more room in which to operate clandestinely and gives ..._ bnited States less operating room in which to ferret out such 
activity. 

D .  MOBILITY AND DISPERSAL 
The hindrance on operating room which is a concomitant of 

a broad territorial sea is a complaint of much more general appli- 
cation than not k i n g  able t o  investigate violations of a coastal 
state's sovereignty. I t  is a military burden whether in peace or 
war or cold war. 

In these days, with the possibility of nuclear attack, fleets must 
be dispersed over a wide area. While it is true that  a twelve-mile 
territorial sea would still leave quite a large mean area for dis- 
persal af fleets, this is not the answer to the problem. Pa r t  of the 
problem is how to get to these areas. The old World War I1 tight 
formation of ships to guard from submarine attack has had ta 
give way to a dispersed formation more suitable to defense 
against nuclear attack. For a present-day task group to travel 
about the weans, they should be dispersed over an area roughly 
the size af New York State.l8' I t  is obviously difficult to move a 
group of this size through congested areas such as straits and 
island-spotted seas without lessening its defenses. Any extension 
of territorial seas makes it that much more difficult. Because of 
the uncertainty of the right of innocent passage for warships in 
peacetime and the limit af three warships that can be in neutral 
territorial sea8 a t  any one time during wartime,~ps it is conceivable 
that  the number of passages open to Naval forces could be ex- 
tremely limited with a broad territorial sea. This could force a 
large amount of military traffic through one area, increasing the 
risk af athack in that  area, 

An even more important part of the problem is whether the 
forces can be dispersed in an area where they can be effective. 
For an example, assume that  fighting broke out in Singapore. If 
the Navy were to respect the claimed Indonesian internal and 

188 See Corfu Channel Case [1949] I.C.J. Rep, 4. Although this WPS not 
a neutrality ease It i8 m a l o g ~ u s  to the extent that the same eireumstanee 
in neutral raters  would not jvatify self-help either. 

154 See statement of Adm. Burke quoted in E l k ,  Impliootim of Soviet 
Sea P w w ,  Txe SOVIET NAW 299, 313 (Sunders ed. 1958).  

186 Hagve Convention XIII, art. 16, supm note 176. 
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territorial waters, it  would be impossible to disperse a task group 
in the immediate area. This is not an isolated instance. In the 
Aegean, the eastern Mediterranean, the other seas around Indo- 
nesia, and the sea8 adjacent to the Philippines and Japan, an 
extension of each island's territorial sea would restrict the o p a h -  
tianal ability of the fleet.1s6 Such an extension would have made 
the landing of American troops in Lebanon of questionable legal- 
Ity. In the area between Formosa and China, the recognition of a 
t\velre-mile territorial sea would mean that the United States 
ships protecting Quemoy and Matsu would violate territorial 
waters.18' 

E.  DIPLOMATIC D E P L O Y M E S T  

During the past few years the Sary  has been particularly 
effective because of its capability of being deployed quickly for 
limited war and cold war P U I P O S ~ S  to prospective trouble spots. 
without violating national sovereignties. The effectiveness of this 
capability of bringing pressure to bear without firing a shot and 
of staring as long as necessary is attested to by the inverse tribute 
paid to  it by Soviet Premier Khrushcher. In  B letter received 
September 8, 1958, by President Eisenhower. A h  Khrushchev 
stated: 

In  connection with the ppaftiee of  Lranrportmg war Reera and air 
ur i t s  from m e  end of the globe to another. fa r  example, the  regions of 
the Near and >fiddle East, the Far East. Latin America etc. in order 
t o  bring p r e ~ s v r e  t o  bear here on some, there on other states and to  
attempt t o  dx ta te  one% udl on them. ~n general the westion 81191s- 
Isn't it time to finmh with such actions ahieh, It goes i i t h o u t  saying. 
can in no way ever be recognized 81 normal methods in internations1 
relations. There arises the legitimate question-ought thin not be dis- 
cussed in the UN and D deeiaion be adapted forbidding powers from 
employing such movement of Ita naval and sir force8 for purpores of 
blackmail and intimidation and to the effeet  tha t  these forces would 
be held within the limits of t h e n  n a t m a l  frantiera.ls8 

In  order to be able t o  be of continued effectiveness on these 
"diplomatic deployments" it IS essential that  the Same proximity 
of free world power to communist-inspired trouble spots he main- 
tained. In  other words, Since its main reason for effectiveness 
is the psychological effeet of its presence, it must be capable of 
being seen. A fleet only three miles away can be easily seen. If 
i t  must be dispersed six miles out, its effectiveness is diminished. 

IS6 See Dean, Fieedom oi the Seas, 37 FOREION AFFAIRS 83, 90 (1958). 
18. Dean, The Gcncva Conlerrnee 0% the Low oi t h e  Sea: What Waa Aaeom- 

388Reprinted m 39 DEP'T STATE BULL. 499, a t  5M (1968). 
plrshrd, E2 AM. J. IIT'L L. 607, 612 (1958). 
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If twelve miles, it  is out of sight and mind. I ts  presence is a mere 
rumor which dare not materialize without treading on sovereign 
seas. 

F. CALM WATER 0PERATIO.W 

A final result to  be discussed is the deprivation of the use of 
much calm water lying in land-protected areas within twelve miles 
of the shore. Not only is the use of such water of benefit during 
rough weather but it is also ideally suited for  a number of mili- 
tary exercises. Refueling a t  sea, transfer of supplies and person- 
nel, the launching and recovery of aircraft, gunnery exercises, 
and many others can be accomplished with less risk of loss and 
damage if they can be performed in the calm af sheltered waters. 

IV. COSCLUSION 

In the foregoing pages an attempt has been made to set forth 
some of the militarily important legal effects that would resuit 
from extensions of territorial seas under present conditions and 
larvs. The compilation is not exhaustive. The more important 
areas have been selected and discussed in an effort to typify the 
legal results that  can be expected. 

To say that  the wivival  af the free world depends upon the 
maintenance of the three-mile limit is, of course, an exaggeration. 
But to say that the loss of B narrow territorial sea limit in favor 
of a broad limit is a major step in the direction of the defeat of 
the free world is fearfully realistic. The free vorld is dependent 
upon its sea lanes and the air lanes above them for its communi- 
cations. A nation that can block or disrupt the sea lanes has won 
a major, if not the deciding battle against the oeeanie community 
of nations in which we live. 

How can the extension of territorial seas serve this purpose? 
By closing large areas of the high seas to overflight and sub- 
merged passage. By carving out of the high s e a ~  large areas of 
territorial waters with the hindrances, restrictions, and in- 
creased shipping costs that  can result thereby. By making inter- 
national straits out of the high seas and imposing the same 
hindrances. By opening up broad havens for enemy submarines. 
By increasing the temptation to violate territorial seas in order 
to  obtain mow reliable navigational information. By providing 
wider corridors for  less conspicuous belligerent passage in neutral 
waters. By depriving the maritime nations of the world of areas 
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of calm waters. And by placing limitations upon the mobility of 
the fleet in general, whether subsurface, surface, or aerial. 

Having previously drawn the conclusion that an extension of 
the territorial limit is inevitable if the present trend is not altered, 
the question remaining is: What t o  do about i t ?  One alternative i s  
to seek to impose and retain, by international agreements, the 
protection afforded by a narrower limit. This could well include 
the expansion of the doctrines of innocent passage to insure its 
application to surface warships and to broaden its application to 
include subsurface transit and flights over straits and similar 
waterways. The preservation of high sea transit rights in the ex- 
panded areas would prove beneficial. The imposition of limitations 
on the use of the straight line method of determining baselines 
would be helpful although attempts to this end a t  the Geneva Con- 
ference were largely to no avail. 

As an alternative approach, i t  is suggested that the concept 
of a territorial sea has outlived its need. To say that i t  should be 
abandoned altogether and that all external waters should revert 
to the high seas would seem to be an extreme suggestion. Certainly 
a great amount of educating would he required for such a proposal 
to  be successful. I t  is advanced, however, with the belief that i t  
affords a solution for the future. Is rhere any longer a reasonably 
valid need for the exercise of total Sovereignty in a comparatively 
narrow strip of water along the coasts of a nation? Can a need 
be named which could not as easily be taken care of by the allow- 
ance far a special, limited exercise of sovereignty in the adjacent 
maritime area? Coastal states already have the right to reason- 
ably protect themselves, the right to natural resources of the con- 
tinental shelf, and the right to enforce customs, fiscal, immigra- 
tion and sanitation IBWS and regulations beyond its territorial 
sea. Should, by international consensus, other special extensions 
of sovereignty be required. such as an exclusive fishing zone, they 
can be added to the list. But by doing away with the concept of 
the territorial sea we would do away with the restricting con- 
cepts, terminology, and practices that surround it  and could start  
afresh in accordance with modern needs. Most states have no 
extra area of protection along their land boundaries. Why should 

18) Althourh not made with a total diaeardinn of territorial seas in mind 
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the nations of the world be deprived of high eeas to furnish such 
an area along ocean boundaries? 

Are the attempts to expand the territorial seas of the world a 
vital problem in our day? They most certainly are. The Russian 
bear is avaricious. He works in many areas and in many ways 
to satisfy his cupidity. One of these is  the extension of territorial 
seas. Mr. Khrushehev has promised the United States a burial. 
I t  may not be on land. I t  can just as well take place a t  sea. 
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PHILIPPINE MILITARY JUSTICE' 

BY NAJOR T'ALEYTIX E. ESCUTIN*' 

I. INTRODUCTION 

This article gives a brief account of the court-martial system 
as it exists today in the Philippines and draws a comparison 
between the .4merican and Philippine systems. The discussion 
of Philippine military law, although limited in scope, is compre- 
hensive enough to provide the reader with B working knowledge 
af Philippine military jurisprudence. Considerable emphasis has 
been placed on mud-mart ia l  procedure and allied subjects of 
major importance. 

In a comparison of the two court-martial systems, it should be 
noted that  the Philippine system was patterned after the Ameri- 
can. Notwithstanding this American origin, the Philippine proce- 
dure differs in Some respects. I t  is these differences that  will be 
studied. 

11. SOURCES O F  PHILIPPINE MILITARY LAW 
The Philippines had a system of administering military justice 

as early as 1896 nhen the then Philippine Revolutionary Army 
established a couii-martial system to enforce discipline. The 
Philippine Revolutionary Army court-martial was of Spanish 
origin.' During the American regime, the Chief of Constabulary 
was empowered by law to punish summarily members of the 
organization for  inefficiency, misconduct or disloyalty.* He was 
also authorized to designate a summary court officer in each 
Constabulary post or c ~ m m a n d . ~  

Upon the establishment of the Philippine Commonwealth, the 
National Assembly of the Philippines enacted Commonwealth 
Act No. 408 (approved on September 14,  1938) consisting of 
120 articles. Essentially of American origin, the Phzlippine Arti- 
cles of War' are the counterpart of the American Articles of War. 

* T h e  opinions and condusions presented herein are those of the author 
and do not necessarily represent the views of The Judge Adroeate General's 
School OT any other governmental agency. 

**JAGS: Chief. Legal Services Branch, JAGO, GHQ A F P ;  I.L.B., 1838, 
Kniversity of Santo Tomas; member of the Philippine Bar. 

1 GLORIA, P H ~ L I P P ~ X E  MILITARY LAW 4 (185s) .  
* R e v m d  Administrative Code of the Philippines 08 648, 856 (1917). 
2 Revmd Administrative Code of the Philippines 0 855 (1917) i Philippine 

Constabulary Manual. para. 282 (1930). 
'Hereinafter cited a i  AW, P A ;  see GLORIA. o p .  cit. supra note 1,  at 8. 
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Commonwealth Act So. 408 was subsequently implemented by 

Executive Order So. 178 of December 17, 1938, and later amended 
by Republic Acts 242 and 616. The implementing executive order 
prescribes the rules of procedure, including modes of p rmf  in 
cases before courts-martial. courts of inquiry, military commis- 
s i o n ~  and other tribunals. These rules are designated as the 
Manun1 io7 CozLrts-Mnrtinl, Philippine A m y . 6  As implemented 
and amended, Commonvealth Act No. 4G8 is still the organic 
law of the Armed Forces of the Philippines. 

111. DISCIPLINARY POWERS OF COMMANDING OFFICERS 

Minor offenses or infractions invariably demand some kind 
af disciplinary action short of court-martial. For the prompt 
and efficient disposition of such offenses, commanding officers 
are authorized to impose limited forms of disciplinary punish- 
ment upon members of their command without the intervention 
af a court-martial. The forms of authorized disciplinary punish- 
ment are limited and the procedure for imposing them clearly 
p r e s c r i b d 6  

The commanding officer fully investigates the facts before he 
takes action. There 1s no particular form of investigation. He 
usuaily has to inten-lei<- the persons haring knowledge of the 
offense and giver the accused an opportunity to explain his side 
of the case. The commanding officer is required to explain to the 
accused his right to remain silent, but that  if he chooses to say 
something, i t  may be considered against him. 

If the commanding officer finds that an offense W.BS committed 
and disciplinary action is appropriate, he will call the accused, 
state briefly and clearly the nature of the offense, and inform him 
tha t  he proposes to impose disciplinary punishment unless trial 
by court-martial 1s demanded. The aceused must be given an 
opportunity to demand trial before punishment is imposed. Other- 
%%e, a subsequent order of punishment is illegal. If he demands 
trial, disciplinary action cannot be taken. 

The accused is not entltled to  be informed of the punishment 
to be imwsed. The commanding officer determines the appropriate 
pumshment for the offense and informs the accused of the punish- 
ment, if no demand for trial is made. A t  the same time the 
aceused is notified of his right to appeal t o  the "next superior 
authority" if he believes the punishment to be unjust. The appeal 
has to be in writing and signed, with a statement of reasons 

5 Hereinafter cited as MCM, PA; see MCM, PA, p. vii. 
8 See AW 105, PA. 
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why the punishment is considered unjust or excess i~e .~  The 
superior authority may modify or set aside the punishment but 
he may not increase i t  or  impose a different kind of punishment. 

Acceptance of a punishment without protest is deemed a waiver 
of the right to demand trial.B Furthermore, failure of the accused 
to demand trial may preclude him from denying his guilt upon 
appeal.' The appeai is limited to  cases where the punishment is 
deemed unjust or disproportionate to the offense. Any punishment 
adjudged for  purely minor offenses is a bar  to trial by court- 
martial for  such offenses. However, if it  should develop that  
serious offenses have in fact been committed, the accused could 
legally be brought to trial by court-martial notwithstanding prior 
disciplinary action.ln 

Disciplinary punishments are not previous convictions by court- 
martial. Nevertheless, they may be shown in mitigation when 
imposed for an offense connected with an offense for which the 
accused is on trial." 

Among the authorized farms of disciplinary punishments are 
admonition or reprimand. In addition, the withholding of privi- 
leges, extra fatigue, restrictions to  certain specified limits, or 
hard labor without confinement may be imposed. Hovetwr, any 
one punishment, or any combination, may not exceed one week. 

The officer exercising general court-martial jurisdiction may 
impose upon an officer of his command below the grade of 
brigadier general B forfeiture of not more than one-half of 
such officer's monthly pay for three months. In the Philippine 
Navy, a commander of a commissioned vessel may also impose 
a punishment on n commissioned officer, suspension from duty, 
arrest or confinement not to  exceed ten days.'* 

IV. COURTS-MARTIAL 

A. TYPES O F  COCRTS-MARTIAL 

There are three kinds of courts-martial: General, Special, and 
Summary.13 The membership of these courts varies from a mini- 
mum of one member for  a summary court-martial, three for  

1 lbid,; U.S. Ti'.&?. DEP'T, TECXIICAL MANUAL 21-255, MILITABY JDSmCE 
11-12 (1945) [herejnsfter plied ad TM 27-2661, 

8 AW 105, PA. 
S See Ibid. 
10 See Dig. OPS. J A G  1912-1940 I4S2(2) at 369 (31 January 1930). 
I I  See SPJCJ 1943/7419, 24 M i y  1943, =.(digested ~n 2 BULL. JAG, USA 

1Z AW 105. PA. 
>SAW 3. PA. 

P R O C E D U ~ ,  pars. I S a ,  

I8bl84. 
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a special court-martial, to five for a general All 
officers an active duty in the Armed Forces of the Philippines 
may serve on courts-martial. Enlisted men may likewise serve 
on the court  of enlisted persons or trainees when requested in 
writing by the accused. However, an  officer or  enlisted man 
cannot si t  as a member of B general or speaal court-martial when 
he is the accuser or a witness for the prosecution. 

Militam personnel with less than t m  years' service may not 
be appointed as members of courts-martial.15 This service require- 
ment fo r  membership in courts-martial 1s one of the differences 
between the Philippine and American systems. The need for the 
requirement in the Philippine system is dictated by a demand 
for personnel Who, by reason of training and experience, are 
best qualified to si t  as members of the court. I t  i8 felt that such 
qualification can be attamed after t w  years in the ser~1ce . '~  

B. COCRT-MAKTIIL  APPOIXTIXG AETHORITIES  

General courts-martial are appointed by the President of the 
Philippines, the Chief of Staff of the Armed Forces of the 
Philippines and the Chief of Constabulary. Special courts-martial 
are appointed by the commanding officer of a major command 
or task force, military area, or division. Such commander may 
likewise appoint a general court-martial when empowered by the 
President. Any authority who can appoint a general court-martial 
can also appoint a special court-martial. If the commander is 
the accuser or the prosecutor, the court may be appointed by 
superior competent authority. 

The appointing authority details, as the lair member of B gene- 
ral court-martial, an officer of the Judge Advocate General's 
Service or any ather officer who is a member of the Philippine 
bar and duly certified by the Judge .4dvocate General. In the 
absence of the 1a.w member, the court  cannot receive evidence 

14 A R  5-7, PA. 
15 AIY 4, PA. 
16 Because of the recent decision of the U.S. Court of Military Appeals in 

United States +.  Crawford, 15 U S.C.M.A. 31, 35 CM.R. 3 (1964).  this dif- 
ference between the two systems as to enlisted men may not exist in practice 
any longer. Since the e o u t  held ~n C m w i w d  that >t  was not improper to h i t  
enlisted personnel on courts-martial to the higher enlisted grades, the eon- 
vening authority has considerable freedom in selecting court members with 
several years of m i l i c a ~ y  S D ~ V L C D ,  BQ was done in Crawfwd. The diference 
that now exists in fact 18 that under the Philippine Articles of War, the 
e ~ n v e n l n ~  authorits must plck personnel with two y e a d  experience, under 
the American practice he is permdted, but not eompeiled, to plek e x p $ i e n d  
enlisted men. 
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or vote upon a flnding or sentence." The law member is the 
counterpart of the l a w  officer in the American system. But un- 
like the latter, he sits and votes as a member of the court. 

The commanding officer of B garrison, fort, camp, brigade, 
regiment, detached battalion or squadron or other detached com- 
mand cannot appoint a special court-martial unless empowered 
by the President. This is another distinauishing feature of the 
Philippine system. However, to enhance the speedy administration 
of justice, there is B move to grant  subordinate commanders 
statutory authority to  appaint special courts-martial. 

Summary courts-martial are  appointed by certain specified 
subordinate commanders who, in addition, may appoint special 
courts-martial when empowered by the President. When only one 
officer is present in a command, he automatically assumes the 
duties of summary court officer without any order of appoint- 
ment. 

C. JURISDICTIOA' 

1. Persons Subject t o  Militar?, Law. 
The follawinz D ~ ~ S O ~ S  are subiect to  militam law: I .  

(1) All offieerr and soldiers in the active service of the Armad 
Forces of the P h i i i p p m s  or of the Philippine Constabulary; PII mem- 
bers of the r e i e r ~ e  force, from the date3 of their  call to active duty 
and while on such active duty ;  all trainees undergoing military instrue- 
tiona: and all other ~ersons lawfullv called. drafted.  or ordered into. or 
to  duty for training in, the said ~ ~ e r v i i e ,  from the d a t a  they *re 
rcqmred by the terms of the d i ,  d m f t ,  or order to obey the i imCi 

( 2 )  Cndetcl, flying eadeta, and probationary second iiautenanti;  
( 3 )  All retainers to the camp and all persons aeeompanying or 

 swing with the Armed Forces of the Philippmea in the Reid iq 
time of war OT when m a r t i d  law 18 declared though not otherwiae 
subject to the articles of war; 

( 4 )  All p 'e r ion~ under sentence adjvdged by coUitE-martiPI.18 

2. Jurisdiction as to  Place. 
The jurisdiction of courts-martial is coextensive with the 

territory of the Philippines. I t  also extends to piaces held or oe- 
cupied by the Philippine Armed Forces, and to Philippine mili- 
tary personnel when traveling through friendly foreign nations." 

A court-martial convened at any locality within the Philippines 
may legally take cognizance of an offense committed a t  any other 
such locality. Such a court, unlike B civil tribunal, is not restricted 
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in the exercise of its authority to the limits of a particular 
province or ather district or regian.20 

3. Jurisdiction as to  Perrons and Offenses. 
General courts-martial have jurisdiction to try B person sub- 

ject to military law fa r  any crime punishable by the Articles of 
Tar .  They may also t ry  any other person who by the law of war 
is subject to trial by military tribunals.*' Special courts-martial 
and summary courts-martial have jurisdiction to t ry  any offense 
not capital. The jurisdiction of special courts-martial extends to 
all persons in the military service, while t ha t  of summary courts- 
martial is limited to  enlisted men.22 Moreover, noncommissioned 
officers cannot be tried by a summary court if they object, unless 
authorized bl- the officer exercising general court-martial jurisdic- 
t i m Z 8  Officers are triable only by general and special courts- 
martial.*' 

4. Jur isd;c t ion  OS to  Punishments. 
A general court-martial can adjudge any punishment author- 

ized by law 02- the custom of the serrlce, including a bad conduct 
discharge.2' In the Philippine Savy. general courts-mai-nal may 
impose depriration of liberty on shore as a punlshment, or solitary 
confinement including confinement on diminished rations, but it 
may not exceed thirty days.2' 

The power of special and summary courts-martial to adjudge 
punishment is limited. A special court-marnal cannot adjudge 
dishonorable discharge or dismissal 02- confinement in excess of 
six months, nor adjudge forfeltwe of more than two-thirds pay 
per month for a period not exceeding SIX months.z' Subject to 
approval of the sentence by an officer exercising general c o u r t -  
martial jurisdiction and subject to appellate review by the Judge 
Advocate General, a special court-martial may, nevertheless, ad- 
judge a bad conduct discharge in additmn to other authorized 
punishment. In  such a case, a complete record of the proceedings 
of and testimony admitted by the court IS taken.28 The Navy spe- 
cial courts-martial may also impose deprivation of liberty on 
shore or a sentence of confinement with diminished rations not 
exceeding thirty days.29 

2 0  I b t d .  
21 AV' 12, PA 
11 AX' 13. 14, PA. 
25 Ibzd. 
$6 AX' 12, 13, PA, 
25 AW 12, PA 
PI I b i d .  
2- AW 1 3 ,  PA. 
2 3  I b i d .  

l b i d .  
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A summary court-martial cannot adjudge confinement in excess 

of one month, restriction to limits for more than three months or 
forfeiture or detention of more than two-thirds of one month's 
pay. However, again the Navy is an exception. I ts  summary 
courts may impose deprivation of liberty on shore or confinement 
including solitary confinement not exceeding fifteen days, or soli- 
tary confinement on diminished rations not exceeding thir ty  
days.80 

The maximum amount of confinement and forfeiture (or of 
confinement and detention) may be imposed together in one sen- 
tence. If it  is desired to adjudge both forms of punishment, i .e.,  
confinement and restriction to limits, in one and the same sen- 
tence, there must be an apportionment. For example, assuming 
the punishment to be in conformity with other Imitations, a 
summary court might impose confinement a t  hard labor f a r  fif- 
teen days, restriction to limits for forty-five days and forfeiture 
of two-thirds of one month's pay. 

D. ARREST A X D  C O X F I T E Y E S T  

A military offender charged with a crime is placed in arrest 
or confinement, When charged with a minor offense, he is not 
ordinarily placed in confinement. If placed in arrest, he is re- 
stricted to limits. Breaking arrest or escaping from confinement 
is a separate offense punishable by c ~ u r i - m a r t i a l . ~ ~  

A commissioned officer can direct or order the arrest  or con- 
finement of an enlisted ma11.31 This poner may be delegated by 
a commanding officer of a company or detachment to  his non- 
commissioned officers with respect to enlisted men belonging to  
his own company or detachment, o r  enlisted men of other organi- 
zations temporarily subject to  the commander's j ~ r i s d i c t i o n . ~ ~  

An officer may be placed in arrest or confinement only by order 
of a commanding ~ f f i ce r .~ '  This may be effected without prefer- 
ring charges against him a t  the time, However, a written report 
must be made to the officer having general court-martial jurisdic- 
tion.aK A commanding officer may not delegate to others his power 
to arrest and confine officers. The order placing an officer in 
arrest or confinement must be the order of the commander him- 

Qn AW 14, PA. 
AW 7 0 .  PA. 

a*Ihid.:  Manual on Military Justice, AFP 12 (19G3). 
81 AW 70, P A ;  TM 2 7 - 2 5 ,  para. 1%a, at 16. 
8 ,  AW 70, P A ;  MCM, PA, 8 20, at 14. 
81 see az. 
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self. The order may be issued through other officers or be 
communicated to the person arrested either in writing or 0rally.3~ 

E. CHARGES 
Charges are commonly initiated by bringing to the attention 

of the military authorities information concerning an alleged 
offense committed by a military offender. Such information may 
be received from anyone whether subject to military law or nat.87 
Charges and specifications are signed by the accuser under oath 
that he has personal knowledge of, or has Investigated, the mat- 
ters set forth and that they are true in fact, to the best of his 
knowledge and belief. 

By the custom of the service, ail military charges are preferred 
by B commissioned officer. However, this practice may eventually 
he discarded in favor of the American procedure of allowing en- 
listed personnel to prefer charges. 

Charges proceeding from a person outside of the Army, and 
based upon testimony not in the possession or kno!s--ledge of the 
military authorities, are, in general, required to be sustained 
by affidavits or other reliable evidence as a condition ta their 
being adopted.8s I t  is ordinarily preferable, however, for one who 
claims that an offense has been committed to inform the immedi- 
ate commanding officer of the accused of the alleged offense and 
allow him to take such action as he deems neces~ary.  The person 
n h o  prefers the charges 1s known as the accuser.Be 

F. P R E T R I A L  I X V E S T I G A T I O S  

No charge is referred to a general court-martial for trial with- 
out a thorough and impartial investigation. The inrestlgatian 
includes inquiries as to the truth of the matter set forth in the 
charges, the form of the charges, and what disposition of the 
case is to he made in the interest of justice and discipline. At  
such investigation. full opportunity 1s afforded the accused to 
cross-examine witnesses against him if they are available and to 
present anything he may desire in his own behalf, either in de- 
fense or mitigation. The investigating officer examines available 
witnesses requested by the accused. Charges forwarded after such 
inr'estigation are accompanied by a statement of the substance 
of the testimony taken on bath sides. Before directing the trial 

8 8  M C M ,  PA, 5 20, at 14; TM 27-255. para. 19-b. 
81 AW 71,  PA;  M C M ,  PA, 8 2 5 ,  at  16. 
3 8  See AW 11, PA; DAYIS, A TRUTISE OR THE MILITARY LAW OF THE 

U x l r ~ o  STATES ( 3 d  ed. rev., 1915). 
A W  71, PA; T M  27-255, para. 23.b. at 20. 
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of any charge by general court-martial the appointing authority 
is required to  refer it to his staff judge advocate for consideration 
and advlce.'o 

On the question of right to counsel a t  the pretrial investigation, 
the Philippine system still adheres to the concept t ha t  the BC- 
c u e d  is not entitled to counsel as a matter of right, I t  pre- 
supposes that the pretrial investigation is not a part  of the 
court-martial trial proper where the accused has the right to be 
represented by counsel. 

When any person subject to military lax is placed in arrest  or 
confinement immediate steps are taken to t ry  him or to dismiss 
the charge and release him. Unnecessary delay in investigating 
or carrying the case to a final conclusion is an offense punishable 
by court-martial. When s. person is held for a trial by general 
court-martial, the commanding officer shall, within eight days 
after the accused is arrested or confined, if practicable, forward 
the charges to the officer exercising general court-martial juris- 
diction and furnish the accused a copy of such charges. When it  is 
not iwacticable, he makes a r e p r t  to superior authority of the 
reasons far delay. The trial judge advocate is required to serve 
upon the accused a copy of the charges. Failure to serve such 
charges is a ground f a r  a continuance unless the trial is limited 
to the charges already furnished the accused. In time of peace no 
person can, against his objection, be brought ta trial before a 
general court-martial within a period of five days subsequent to 
the service of charges upon him." 

The statutory requirement of a pretrial investigation is not 
jurisdictional. The tendency is to sustain the validity of the find- 
ings and the sentence even if no thorough and impartial pretrial 
investigation was conducted, provided tha t  the substantial rights 
of the accused were not injuriously affected by the manner in 
which the investigation was 

G. PKOCEDrRE 

1. Trial Judge Advocate t o  Prosemte;  Counsel t o  Defend.  
The trial judge advocate of a general or special court-martial 

prosecutes in the name of the People of the Philippines and, 
under the direction of the court, prepares the record of its pro- 
ceedings. The accused has the right to be represented by counsel 
of his own selection, civil counsel if he so provides, or military 
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if such counsel is reasonably available. Otherwise, he is to be 
represented by the defense counsel duly appointed for the court.48 
Such counsel need not be a lawyer. Hawever, as a matter of 
policy, if the trial judge advocate is a. lawyer the duly appcinted 
defense counsel must also be a lawyer. 

The offended party may, either personally or through counsel, 
assist the trial Judge advocate in the preparation of the case. 
However, during the hearing of the case, the trial judge advocate 
handles the prosecution to the exclusion of any interested party." 
As in a criminal caae befare the c ~ v i l  courts, the defense counsel 
represents the accused a t  the trial and presents his evidence. 
Regardless of his personal opinion as to the guilt of the accused, 
he guards the defendant's interests by all legitimate means and 
presents any p r o p e ~  ground of defense or extenuation.4s 

2. Oath. 
Before proceeding with any trial and before entering upon 

their dunes, the clerical assistants (reporter and jnterpreter) of 
the court are first sworn. The swearing of the members of the 
court  takes place after the challenge. All persons nho  give evi- 
dence during the trial are likewise examined under oath in the 
prescribed form.4i The oath required of court members has to he 
administered before the tna l  of each and e r e u  case tried by the 
Same c ~ u r t . ' ~  

3. Challenges. 
Members of general or special courts-martial may be chal- 

lenged for cause by the accused or the trial judge advocate. The 
court determines the relevancy and ralidity of the challenge, and 
does not consider a challenge of more than one member a t  a time. 
Challenges by the trial judge advocate are ordinarily presented 
and decided before those of the accused. Each side is entitled to 
one peremptory challenge, but the law member cannot be chal- 
lenged except far cause.48 Among the causes for challenge are: 

(1) That the challenged member 13 not competent or  1% not ellglhle 
to serve On cO"rtl-mO*t,al. 

i P j  That he 18 not a member of the court. 
( 3 )  That he 15 the a~euser  as to any offense charged. 
(4)  That he w 1 1  be P n t n e r s  for the pmreeutmn. 
( 5 )  That l ~ p o n  P rehearing) he was a member of the court which 

first heard the case. 

tB A W  17, P A .  
"1 BLLL JAG. A F P  15 11947) .  
*E XCM, P A ,  8 46-h. 
$ 6  A W  19, P A .  

4 8  AW 18, P A  
\ T n T H R o P .  o p .  rit .  mp'" note 19, at 231. 
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( 6 )  That he perranaily investigated an offense charged 8 s  a member 

( 7 )  That he has formed or expressed s. positive and deflnite opinion 
of a court of inquiry or atherwiae. 

BQ to the guilt or innocence of the aecuned as to any offense charged. 
(8) That he 1~111 act as a reviewing authority OT staff judge 

advocate on the ea-, 
( 9 )  Any other facts indicating that he should not n t  as a member 

m the interest of having the trial and subsequent proceedings free 
from substantial doubt as to legality, fairness, and imgartiaiiry.4b 

4. Continuances. 
Following the challenge and before pleading to the general 

issue, the accused is advised to enter any special plea or motions. 
Any motion for continuance by either side may be made at this 
time. The court has discretion to grant,  for reasonable cause, B 
continuance to either party for such time and as often as may 
appear t o  be just.i0 

5 .  Refusal o r  Fatitwe t o  Plead. 
After the court has disposed of all the special pleas and mo- 

tions, or if there a re  no special pleas or motions to make, the 
accused 1s asked to plead to the general issues. If he refuses or 
fails to plead os enters a plea of guilty improvidently, the accused 
is tried as if he has pleaded not guilty.61 
6. Process t o  Obtnzn Witnesses. 
Trial judge advocates of general or special courts-martial and 

summary courts are empowered to issue process to compel wit- 
nesses to appear and testify In the same instances in which courts 
of the Philippines having crimmal jurisdiction may lawfully issue 
process.12 A subpoena is issued sufficiently in advance to  permit 
service to be made OF accepted, and a t  least 24 hours before the 
time the witness will have to start  from home in order to  comply 
with the subpoena.ss The attendance of persons in the military 
service stationed a t  the place where the court  is convened, or a t  
a nearby station, is ordinarily obtained by informal notice served 
by the trial judge advocate. If formal notice is necessary, the 
trial judge advocate makes a request to the proper commanding 
officer to order the witness to  attend.%' 

7. Reflcsal t o  Appear OT T e s t i f y .  
Civilians, not subject to military law, may be subpoenaed to 

a m e a r  as witnesses before military tribunals. Their willful failure 
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or refusal to appear or to qualify as witnesses, or t o  testify or 
produce documentary evidence which they have been legally sub- 
poenaed to produce. constitutes contempt for which they may be 
punished on information in the Court of First  Instance of the 
province or city where the subpoena is issued. Civilians sub- 
poenaed are entitled to fees the Chief of Staff may prescribe, and 
trawling expenses.$% 

8. Depositiom. 
A duly authenticated deposition taken upon reasonable notice 

to the opposite party may be read into evidence in any case not 
capital, if such deposition is taken where the witness resides, 1s 
found. is about to go outside of the Philippines, or beyond the 
distance of 150 kilometers from the glace of trial or hearing, and 
will probably continue absent when the testimony is required, or 
when the witnew is unable to appear to testify a t  the place of 
trial by reason of age, sickness, bodily infirmity, imprisonment, or 
other reasonable cause. Testimony by deposition may be presented 
by the defense in capital 

Depositions may be taken before and authenticated by any offi- 
cer, military or civil, authorized ta administer oaths by the laws 
of the Philippines or the place where the deposition IS taken.%' 

9. Admissibility o f  R e c o r d s  of Courts o f  Inquiry. 
Records of proceedings of courts of inquiry may, w t h  the con- 

sent of the accused, be read into evidence before courts-martial 
in cases ahich are not capital and which do not extend to the 
dismissal af an officer. However, the defense may introduce such 
records in capital and officer dismissal C B S ~ S . ~ P  

10. C o m p i i l s o ~ - ~  Self-lnerimination Prohibited. 
S o  witness before a military court, commission, court of in- 

quiry, or board, or before any officer conducting an Investigation, 
or before any officer, military or civil, designated ta take a deposi- 
tion to be read in evidence, can be compelled to  incriminate 
himself, or to answer any question not material to the issue when 
such answer might tend to degrade him.j9 The Bill of Rights of 
the Constitution of the Philippines provides that in B criminal 
case no person shall be compelled "to be a witness against him- 
self."o0 The principle embodied in this provision applies to trial - 

51 AW 23, PA. 
$6 A V  26, PA. 
S i  AW 26. PA. 
II A W  27, PA. 
II .4W 24, PA. 
80 See PHIL. CONST. art 11, p 1, para. 16. 
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by courts-martial and 1s not limited to the person on trial, but 
extends to any person who may be called as a ir.itness.6' 

A similar provision (Art. 31a) appears in the American l'ni- 
f o m  Code of .Militmy Justice. Unlike its American counterpart. 
AI"? 24 does not specifically provide far  a warning requirement 
similar to that  provided in Article 31b. Ho\vever, i t  is a practice 
of Philippine investigators t o  preface their investigations with a 
warning or statement of the individual's right under AW 24. 

11. Cantempts. 
To protect the dignity of the court and insure a proper admims- 

tration of justice, military tribunals may punish any person who 
commits direct contempt. The punishment cannot exceed ten days 
confinement or two hundred pesos, or both.6z iitisbehaoior ~n the 
presence of or so near a court or judge as to interrupt the ad- 
ministration of Justice, including disrespect toward the court or 
iudge, or refusal to be sworn or to answer as a witness, or to  
subscribe an a f i d a n t  o r  deposition when law'fully required PO to 
do, are among the acts which constitute direct S o  
form of trial or investigation is required. The act having tran- 
spired in the presence (or in the sight or hearing) af the court, 
no evidence is in general necessary to  inform it of the circum- 
stances, nor  is any introduced in 

12. Introduction of Emdenee. 
The trial proper begins with the Introduction of the testimony 

on behalf of the government. The trial judge advocate may open 
the prosecution with a statement of the case against the accused 
which he proposed to establish by testimonial or documentaw 
evidence. The first witness far the prosecutlon 1s then called, 
sworn and exammed by the trial judge advocate. \Then the direct 
examination has been concluded, the accused is given an opportu- 
nity to cross-examine the rritness. After the cross-examination 
has been completed the witness may be re-examined by the trial 
judge advocate, sf ter  which he may be re-examined by the ac- 
cused. If the accused desires ta examine the witness in respect 
to matters not developed during the examination in chief, his 
proper course is to  s u m o n  the witness to testify in his behalf 
a t  a later stage of the trial. However, if he only has a few ques- 
tions, they may be asked, wlth the consent of the court, vhile the 
witness is on the stand. After the trial judge advoeate and the 
accused have completed their examination of a particular wlt- 

a1 See MCM. P A ,  5 122-b. 
6s A W  31 PA. 
13 See R U ~ S  OF COOPT (PXILIPPIIES). Rule 64, I 1. 
84 See WIXTHROP, on. ett. aupra note 19, at 310. 
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ness, an opportunity is afforded t o  the members of the court to 
propound questions. In strictness, the court may put questions at 
any time; they are properly asked, however, after the witness 
has been regularly examined by the parties. 

When all the witnesses for the prosecution have been called 
and examined and the trial judge advoeate has introduced and 
submitted his documentary evidence, he announces, "The praseeu- 
tlon rests." 

The accused may then present his defense. Defenses vary con- 
siderably in point of sufficiency or legal validity; some being a 
complete answer to the charges, and others operatmg merely to 
reduce the degree of criminality, or to diminish the gravity of 
the offense which is shown to hare been cammitted.6s 

The defense presents its case In the same manner as outlined 
above for the prosecution. The trial judge advocate administers 
the oath to  the intnesses and asks the same preliminary questions 
as are addressed to witnesses for the prosecution. The defense 
thereafter condiieta the direct and redirwt examination and the 
prosecution conducts cross and recross-examination. The accused 
can only became a witness a t  his ow'n request. He has the right 
t o  make a sworn or unsworn statement. If he prefers to  remain 
silent, no inference may be drawn form this fact and no comment 
made. If the accused testifies on less than all the specifications 
charged, the cross-examination must be limited accordingly. If 
there appears to be any doubt as to the accused's understanding 
of his rights as a witness, the court should satisfy itself by ques- 
tions addressed directly to the accused. and additional explana- 
tion, if necessary. that he understands, and, after consultation 
with his counsel have him state again what he elects t o  do. If 
additional explanation 1s made, the record will so indicate. In  this 
c u e  the explanation itself need not be recorded, but the response, 
if any, must be. 

After the defense has finished its case, the prosecution may call 
or recall witnesses ~n rebuttal. If he has done so or does not wish 
to rebut the evidence af the defense, the trial judge advocate asks 
the court if i t  wishes to have any witnesses called or recalled. 
If witnesses are called, the trial judge advoeate will conduct the 
direct and redirect examination unless the court otherwise di- 
~ e c t s . ~ ~  The trial judge advocate has the right t o  make an apen- 
ing argument, which he may waive. In addition. if any argument 

See DAWS, o p .  cit. si ipro note 38,  at Ill. 
( 8  See M C I ,  PA, 6 75-b. 
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is made on behalf of the defense, the trial judge advocate may 
make a closing argument in rebuttal.6' 

13. Closed Sessions. 
Upon completion of arguments, the court is closed. A t  this 

Point nll persons leave the room except the members of the court. 
The trial judge advoeate is not permitted to  consult the court in 
closed session without the accused and his counsel being present.68 
14. Method o j  Vatinp. 
The law member of a general court-martial, or president of B 

special court-martial, rules in open court  upon interlocutory ques- 
tions, other than challenge. If any member objects to such B ruling 
the court is cleared and closed and the question decided by a 
majority vote, viva voce. A ruling of a law member upon any 
interlocutory question, ather than a motion for a. finding of not 
guilty or the accused's sanity, is final and COIIC~USIVB.  

When the court has been cleared the members proceed ta vote 
on the findings. The vote is by secret twitten ballot which is 
counted by the junior member and checked by the president, who 
forthwith announces the result of the ballot to the members of 
the court.68 

15. The Findings. 
The Ian member of a general court-mama1 or the president of 

a special court-martial is required to apprise the court of the 
fundamental presumption of innocence in f a ro r  of the accused;'O 
tha t  the court, in order to convict the accused, must be satisfied 
beyond a reasonable doubt that  the accused is guilty as charged;r1 
that if there is a reasonable doubt as to the guilt of the accused, 
the doubt shall be resolved in the accused's f a ro r  and he shall 
be acquitted: and that if there is a reasonable doubt as to the 
degree of guilt, the finding must be in a lower degree as to which 
there is no such doubt.72 

The vote may be preceded by an explanation of legal principles 
involved by the law member and free discussion by the members 
of the court. This explanation is normally undertaken by the 
law member for the enlightenment of the members of the court. 
But unlike the American system, the law member is not required 

67 Id.  I 11. 
#SAW 29, PA. 
6) AW 30 PA. 
10 Bull. Nb. 23, Headquarters, Armed Forces of the Philippines, August 12, 

T I  Ibid. 
iP AW 30, PA. 

1860, a t  16-16, 
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to give instruction or explanation unless requested by any mem- 
ber of the court. In this manner, the danger of the law member 
influencing his co-members in the court  is minimized. 

The vote itself is secret. Specifications are voted upon first, and 
then the charges under which they are laid, otherwise the order 
of voting mill be determined by the president subject to the objec- 
tion of the other c o u r t  members.'s A vote upon a lesser included 
offense or upon a findinp with exceptions and submtutians may 
pioperly be taken after a rate on specifications or charges as 
written,-4 

A two-thirds rote of the members present is required fo r  con- 
viction of any offense except spying which requires B unanimous 
rote." Should the number of votes requned for a fin 
not he obtained, the finding is automatically not guilt 
dent ma?, honeier,  in the closed Session, require re 
of the rate until the court is convinced that the bailors cast repre- 
sent the considered and final judgment of the court. A finding of 
guilt)- in which rhe requisite number of the court concurs becomes 
the finding of the c o u r t  but may he reconsidered by the court a t  
any time before the finding 1s announced or the court opens to 
receive evidence of p r e ~ i o u ~  convictions.i~ 

\Then the court has reached its findings, the court 1s opened. 
In  the presence of the accused, his counsel, and the personnel of 
the prmecution (all of whom remain Etanding), the president, If 

the court has acquitted the accused of all specifications and 
charges, announces the acquittal. If the court has found the 
accused guilty of any offense, the president will not ~ n n o u n c e  
its findings hut will proeeed to  receiw m y  evidence of previous 
convictions and allow the pro8ecution ta read the personal data 
from the charge sheet concerning the accused.'s Thereafter, the 
court is again closed to vote on the sentence. 

It should be noted that unlike the Amencan system the court 
does not initially reopen to announce a finding of guilty and re- 
ceive evidence in mitigation, extenuation or aggravation other 
than evidence of previous convictions and the accused's personal 
data. This procedure 1s more in keeping with the criminal pro- 
cedure in civil law countries (like the Philippines) of having the 

se submit all their respective evidence (in- 

'4.415' 42. PA.  
. ' M C I .  PA, S 78.d. 
7 8 M C M .  PA, 6 W e .  
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eluding those in mitigation, extenuation, and aggravation) to the 
court before the findings. 

16. The Sentence. 
Deliberation on the sentence may include full and free discus. 

sion. I t  is customary to  permit each member to  propose a sentence 
in writing. They are collected by the junior member and given 
to the president who puts the  proposed sentences to vote begin- 
ning with the lightest. Voting on the sentence is by secret, writ- 
ten ballot, and it is obligatory on each member, regardless of his 
vote on the findings, to  vote for  an appropriate sentence for the 
offenses of which accused was found guilty. If the required num- 
her of votes are not obtained on any one of the proposed 
sentences, new sentences may be proposed, and voted on.'B 

A unanimous vote of the members present is required to impose 
the death penalty. and a three-fourth's vote is required for a 
sentence of life imprisonment or confinement for  more than ten 
years. All other sentences are determined by a two-third's vote. 
As with the findings, the president, subieet to being overruled by 
the court, may require reconsideration of any sentence voted and 
continue voting until the court is convinced that  the ballots cast 
represent the considered and final judgment of the court.8o 

K h e r e  two or more persons have been found guilty on joint 
or common charges each must be sentenced separately. although 
the punishment awarded may be the same. The court shall award 
a single sentence for  ail offenses and not a separate sentence for 
each of them.al The sentence may not exceed the maximum limits 
for the offense or offenses of which accused is convicted.8z 
17. Court t o  A + I ~ O U ~ C E  Action. 
When the court arrives a t  a sentence, the court will be opened, 

and the president will announce the findings and sentence in the 
presence of the accused, his counsel, and the prosecution. If the 
court so decides, the findings and sentence need not be announced 
in open court f a r  security reasons. After the sentence has k e n  
announced, if there are  no other eases before the court, the court 
will adjourn to meet a t  the call of the president. 

Immediately after final adjournment of the court ,  the eom- 
manding officer of the accused is notified as to the result of 
trial.Ba This report is made even if the court has not announced 

I S  M C M ,  PA, I 80-b. 
80 See M C M ,  PA, 5 80.b. 
8 1  Ibsd.  
82 M C M ,  PA, 9 104. 
81 See CM 283806, as digested in 2 BULL. JAG, USA 186 (1948). 
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29 MILITARY LAW REVIEW 
the result of the trial in open court. The purpose of this require- 
ment is t o  enable the commanding officer to make any appropriate 
action affecting the restraint of the accused. 
18. Records. 
Each general court-martial keeps B separate record of its pra- 

ceedings in the trial of each case. Such record is authenticated or 
signed by the president and the trial judge advocate. In case of 
"an-authentication by reason af death, disability, or absence of 
either or bath of them, the record IS signed by a member in lieu 
of the president and by sn assistant t na l  Judge advocate in lieu 
of the trial judge advocate; otherwise by another member of the 
C O U I S . ~ ~  

Special and summary courts-martial likewise keep records of 
their proceedings. A separate record for each case is authenti- 
cated in such manner as may be required by regulations which 
the president may from time to time prescribe.'s 

The preparation of the record of trial IS the responsibility of 
the trial judge advocate. He 1s amenable to trial for neglect of 
duty for unreasonable delay in forwarding a record.86 He 1s duty 
bound to promptly forward the record, not only because directed 
to do so by the military laws and regulation, but because common 
Justice requires that the defendant be speedily punished if guilty 
os released if innocent. 

19. Dzsposttion o j  Records-General and Special Courts- 
Jlortiai. 

Records of general and special courts-martial are forwarded to  
the appointing authority or to his S U C C ~ S S O S  in command far 
action.8r Thereafter, a general court-martial record with the ac- 
tion of the reviewing authority, is transmitted directly to  the 
Judge Advocate General of the Armed Forces of the Philippines. 
With the record wil l  be forwarded the accompanying papers, five 
authenticated copies of the order, if there be any, promulgating 
the result of the trial, and a signed copy of the review of the staff 
judge advocate. This applies equally to cases where the sentence 
is suspended, but where action by a confirming authority other 
than the President is necessary. Vhere  the order of exeeution 
is withheld, the reviewing authority is required to  elicit, before 
forwarding the record, the data necessary for drafting a general 
eourt.martial order, and when such order is issued, to  forward 

84,415' 32. PA. 
65 AW 53, PA. 
88 MCI, PA, 3 &a. 
87 AW 31, PA. 

*oo &Bole 114 



PHILIPPINE MILITARY JUSTICE 
five authenticated copies." Special court-martial records, together 
with copies of the order publishing the result of the trial, a r e  
forwarded by indorsement to the officer exercising immediate 
general court-martial jurisdiction for action. Thereafter, they 
are transferred to the permanent file in the office of the Judge 
Advocate General.80 

20. DispasitiarL a f  Records-Surnmary Courts-Martial. 
After the officer appointing the court reviews the record, a 

report of each trial by summary courts-martial is transmitted to  
a designated general headquarters.00 Records of trial are filed 
together in the office of the commanding officer and constitute 
the summary court record of the command. A copy of each record 
is sent to the officer exercising immediate general court-martial 
jurisdiction over the command. Three years after action, a record 
of trial by summary courtmartial  may be des t ro~ed .~ '  

21. Pmsident .Wnu Prescribe f i d e s .  
The President issues from time t o  time regulations governing 

the procedure and modes of proof in cases before courts-martial, 
courts af inquiry, military commissions and other military tr i-  
bunals. These regulations authorize military tribunals t o  apply, 
if practicable, the rules of evidence generally recognized in the 
trial of criminal cases in the civil courts of justice of the P h h p -  
pines.B* 

22. Effect of Iwegulari t i is .  
Irregularities, such as an improper admission or rejection of 

evidence or error as to any matter of pleading or procedure, do 
not invalidate the proceedings of a court-mania1 unless they in- 
juriously affect the substantial rights of the accused. The omis- 
sion of the words "hard labor" in any sentence adjudging 
confinement does not deprive the authorities executing such sen- 
tence of the power to require hard labor as a part  of the authorized 
p~n i shmen t .~3  

H. LIMITATIOXS UPON- PROSECCTIONS 

The period that must elapse in order to constitute a bar to  a 
prosecution varies in general with the gravity of the offense.g' 

BBMCM, PA. $ 87-e.  
80 Ibzd.  
BO An'  35, PA. 
91 See M C M ,  PA, I 87.e. 

n3See AW 36 PA. 
84 3ee 0 ~ 1 1 8 ,  k TREATISE ox TXE MILITARY Lhw OP THE E N I m  STATES 

111 (3d ed. rev. 1816). 
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29 MILITARY LAW REVIEW 
Except for desertion, murder or rape i n  time of war, or for 
mutiny or for war offenses, the period of limitations upon court-  
martial trial and punishment is tmo )-ears from the date of the 
commission of the offense t o  the airaigiiment of the accused. For 
desertion i n  time of peace and for some othei types of offenses, 
the period of limitations 1s three years from the r m e  the offense 
vas committed. The period of any absence from the jurisdiction 
of the Phi!igpmes, End an)- penod duiing vhich the accused 1s 

not amenable to military ju t i ce ,  are excluded from the computa- 
tion. If the Secretary of Satioiial Defense ceitifiei that a trial 

The accused cannot, without his consent, be tiled a seiocd time 
for  the Same offenn?. S o  proceeding ~n n h c h  the accused has 
been found guilty can be considered a trial until the reviewing 
and, if there be one. the confirming authoiits- have taken final 
action. A record of tria! cannot be returned for reconsideration 
nhen  there has been an acquittal: a finding of not guilt? of an? 
specification; a finding of not guilty of any charge (unless the 
record ahons a finding of gullty under a specification laid under 
that charge, whxh  sufficiently alleges a riolation of some Article 
of K a r )  ; 01’ the sentence originally ~m 
creasing Its s e x e n t i .  1s less than the 
by Ian fo r  the offense or offenses ugo 
been had. Couits-martial cannot, in an>- liroceeding or rerision, 
recanslder them findmgs or sentence in any paiTicular in which 
a return of the record of trial f a r  such reconsideration IS pro- 
hibited.Bi 

I. PL.YISHJIEXTS 
Military tribunals are forbidden by statute from imposing cer- 

tain forms of punishment. In some instances this prohibition is 
absolute, as in case of flogging, or of branding, marking, os tat-  
tooing the body. Other punishments, the death penalty, for 
example, are prohibited 111 time of peace only, and ma? he imposed 
in time of war or in the presence of the enemy .\liiitary duty 1s 

honorable. and t o  impose it in any form ae a punishment tends 
to degrade i t  to  the grejudice of the best interests of the s e r ~ l c e . ~ ~  

Except far certain offenses, military offenders under a eourt- 
marnai sentence cannot be punished by confinement in a peni- 

96 AW 38. PA. 
I( AW 39, PA. 
e: Dims, o p .  cif. m p r z  note 94, at  1 6 3 ;  AW 4 0 ,  PA, 
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PHILlPPINE MILITARY JUSTICE 
tentisry unless the period of confinement authorized and adjudged 
by court-martial is more than one year and the couhmmt ia l  con- 
viction is recognized as an  offense of a civil nature punishable 
by penitentiary confinement for more than one year by a statute 
of the Philippines, or by way of commutation of a death sentence. 
The excepted offenses are desertion in time of war and repeated 
desertion in time of peace and mutiny. When a sentence of con- 
finement is adjudged for two or more acts, any one of which is 
punishable by confinement in a penitentiary, the entire sentence 
of confinement may be executed in a penitentiary. Persons sen- 
tenced to dishonorable discharee and to  confinement. not in a 
penitentiary, are confined in disciplinary barracks or  elsewhere, 
but not in a penitentiary.Oa 

V. ACTIOX BY APPOINTING OR SEPERIOR AETHORITY 

Every record of trial by a general court-martial or military 
commission, or every record by a special court-martial in which 
a bad conduct discharge has been adjudged and approved by the 
appointing authority. are forwarded to the reviening or eon- 
firming authority for action. Before acting, the record is referred 
t o  a staff judge advocate or the Judge Advocate General. 

A court-martial sentence is not carried into execution until 
approved by the officer appointing the court. A special court 
martial sentence which includes a bad conduct discharge is like- 
wise not carried into execution without the approval of the con- 
vening authority and the officer authorized to appoint a general 
court-martial.s8 

Incident to his power io approve a court-martial sentence, the 
reviewing authority can approve a finding; approve only so much 
of a finding of guilty of a particular offense as involves B finding 
of guilty of a lesser included offense: approve or disapprove the 
whole or any pa r i  of the sentence; and remand the case for re- 
hearing.10o Similar powers a re  conferred upon the confirming 
authority.10' Certain types of sentences, such as B sentence im- 
posed upon a general officer, dismissal of m officer and sentence 
of death, require confirmation by the President before ihe r  a re  
carried into exeeution.102 

Any unexecuted portion of a court-martial sentence may be 
mitigated or remitted by the authority having the power to  order 

9 8  A%' 41, PA. 
11 A B  46, PA. 
100 AW 46, PA. 
101 See AW 48, PA. 
101 See AW 47, PA, 
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29 MILITARY L.4W REWEW 
the execution of such sentence. However, sentences approved or 
confirmed by the President and those involving loss of files 
by an officer cannot be remitted by any authority inferior to  the 
President. Xhen emponered by the President, the commanding 
general of Army in the field or the area commander may approve 
or confirm and commute (but not approve or  confirm without 
commuting), mitigate, or remit and then order executed as com- 
muted, mitigated, or remitted any sentence which requires the 
confirmation of the President before it may be executed.lo3 

Before any record of trial inralving an  adjudged sentence 
requiring presidential approval or confirmation 1s submitted to 
the President, I t  is examined by B board of review. This board 
consists of one or more officers af the Judge Advocate General's 

I t  submits its opinion t a  the Judge Advocate General 
who transmits the record and the board's opinion, with his recam- 
mendation, to the Chief of S~aff for action of the President. 

The execution of any sentence involving the death penalty, 
dismissal not suspended, dishonorable discharge not suspended, 
bad conduct discharge, or confinement in a penitentiary, cannot he 
ordered unless and until the board of review has, with the ap- 
proval of the Judge Advocate General, held the record of trial 
legally sufficient to support the sentence. However, uniike the 
Amencan system, the reviewing authority ma>-, upon his approval 
of a sentence inralring dishonorable discharge. bad conduct dis- 
charge or confinement in a penitentiary. order its execution if i t  
is based soiely upon findings of guilt? of a charge or charges and 
a specification or specifications for which the accused has pleaded 
guilty. Apart from the accused's plea of guilty, Perhaps the 
plausible reason for  this provision is the fact that  except for 
the sentence of death, no presidential action 1s required to order 
into execution a sentence not involving dismissal or penitentiary 
confinement of an officer or presidential appointee. 

When the board of review, with the approval of the Judge 
Advocate General, holds the record in a case in which the order 
of execution has been withheld legally sufficient to support the 
findings and sentence, the Judge Advocate General is required 
to advise the reviewing or confirming authority from whom the 
record w a s  received, who may thereupon order the execution of 
the sentence. W'hen the order of execution has been irithheld, and 

1 0 3  A\V 4% PA. 
IO4 Whenever necessary, the Judge Advocate General may conntitvte two 

OT more boards of ~ e j i e w  in his office with equal powers and duties. The 
President IS empaaere13 to establish a Separate system of redew for eases 
when the recused IS a member of the Philippine Constabulary. AW 60, PA. 
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PHILIPPIKE MILITARY JUSTICE 
the board of review holds that  record of trial is legally insuf- 
ficient to  support the findings or sentence, either in whole or in  
part, or that  errors of law have been committed injuriously af-  
fecting the substantial rights of the accused, and the Judge Advo- 
cate General concurs in the holding of the board, the findings and 
sentence are  vacated in whole or in part ~n accord with such 
holding and the recommendations of the Judge Advocate General. 
The record is then transmitted through the proper channels to 
the convening authority for  a rehearing or such other proper 
action. In the event that  the Judge Advocate General disagrees 
with the holding of the board of review, all papers in the case, 
including the opinion of the board and the Judge Advocate Gen- 
eral's dissent are forwarded directly to the Chlef of Staff for 
presidential action. The President may confirm the action of the 
reviewing or Confirming authority, in whale or ln part. with or 
without remlsmm, mitigation, or commutation, or may disapprove, 
and vacate any finding of guilty or the sentence, in nhole or in 
part.106 I t  can readily be seen that  appellate review under the 
Philippine procedure is not as complicated as under the American. 
This is explained by the fact that the former has no court of mili- 
tary appeals. 

Every record of trial by a general court-martial, in which 
examination by the board of reviea- is not provided, is examined 
in the Judge Advocate General's Office. If It is found legally in- 
sufficient to support the findings and sentence, in nhole or in 
part, the record is examined by the board of review-. If the board 
also finds such record legally insufficient to support the findings 
and sentence, it  submits a written opinion to the Judge Advocate 
General, who transmits the record and the board's opinion with 
his recommendation, to the Chief of Staff for the action of the 
President. In any such case the President may approve, disap- 
prove or vacate in whale or in part, any findings of guilty, o r  
confirm, mitigate, commute, remit, or  vacate any sentence, or any 
par t  of it, and direct the execution of sentence as confirmed or 
modified. He may also restore the accused to  all rights affected 
by the findings or sentence held to be invalid. The President's 
order to  this end is binding upon all departments and officers of 
the government.'o6 

In  disapproving or vacating a sentence, the President or any 
reviewing or confirming authority may direct a rehearing before 
B Court composed of officers, or officers and enlisted men, who are 
not members of the court which first heard the case. Upon each 

105 AW EO, PA. 
106 I h d .  
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29 MILITARY LAW REVIEW 
rehearing the accused cannot be tried for  any offense of which 
he was not found guilty by the first court nor may he be sen- 
tenced in excess of the original sentence. After any rehearing re- 
quested by the President, the record of trial is, af ter  examination 
by the board of review, transmitted by the Judge Advocate Gen- 
eral, with the Boards' opinion and his recommendation to the 
Chief of Staff for action by the President.10' 

The Chief of Staff has discretion, upon application and good 
cause, to  grant a new trial, or vacate B sentence, restore rights, 
privileges, and property affected by a sentence. Further, he can 
substitute a form of discharge authorized for  administrative 
issuance in any court-martial in place of dismissal, dishonorable 
discharge, or bad conduct discharge if application is made vi thin 
one year af ter  final disposition of the case upon initial appellate 
r e n e w  ITith respect to wartime offenses, the application for a 
new trial IS to  be made within one year after termination of the 
war.loa 

A provision exists in the American system which is narrower 
in scope. I t  does not h a w  a provision extending the time for 
filing a petition when the trial occurs during time of war. It only 
a l low a petition to  be made if the convening authority approves 
a sentence involving death, dismissal, a dishonorable or bad con- 
duct discharge, or for confinement for a year or more.L0s In 
addition, the basis for the petition must be newly discovered 
evidence 02- that there was fraud on the court.ll0 The petition for 
a new trial is addressed to the Judge Advocate Generai f a r  his 
action or, if the case is pending before the board of review or 
court of military appeals, action by either of said bodies as the 
C B S ~  may be. Further, unlike the Philippine system, the American 
system vests the authority to substitute an adrmnistrative form 
of discharge for a discharge or dismissal in the Secretary of the 
Army instead of the Chief of Staff. 

A sentence of dismissal or death may be suspended by eom- 
petent authority until the pleasure of the President is known. 
In this case, a copy of the order of suspension, together with a 
copy of the record of trial, is transmitted to  the President."' 

The authority competent to order the execution of the sentence 
af a court-martial may, a t  the time of the approval of such sen- 
tence, or at  any time thereafter, while the sentence is being 
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served, suspend the execution, in whole or in part  of any sentence 
tha t  does not extend to death. Further, he may restore the person 
under sentence to  duty during the suspension. A sentence or any 
part  of i t .  which has been suspended, may be remitted, in whole 
or in part, by the officer who suspended it  (except in cases of 
persons confined 111 the penitentiaries). by his S U C C ~ S S O ~  in office, 
or by any officer exercising appropriate court-martial jurisdic- 
tion over the command in which the person under sentence may 
be serring a t  the time. Subject t o  the foregoing exceptions, the 
same authority ma? vacate the order of su ipnsmn a t  any t m e  
and order the execution of the sentence or the suspended p a n  
thereof insofar ab the same h a w  not been previously remitted, 
subiec: to like power of suspens~on. The death 01' honorable dis- 
charge of a person under a suspended sentence operates as B com- 
plete remission of any unexecuted oi- unremitted part  of such 
sentence. A sentence approved or confir 
cannot bs suspended by any other aut 

Onll- the President can direct the execution or remission of any 
part of the sentence imposed upon a soldier ivhose sentence of 
dishonorable discharge has h e m  suspended until his release from 
confinement in a pemtentiary.113 The only plausible ream" that  
can be given is that the prisoner's status is now that of a public 
prisoner and I s  already beyond the control of the commander 
who originally alipamted the court and approved the sentence. 

YI. coscL~sIOx 
The court-martial system of the Philippines has proven very 

effective in enforcing military discipline a t  ail levels of command. 
h l axmum use by commanding officers of their disciplinary iiovel-5 
~n dealmg mlth minor offenses has kept court-martial cases t o  a 
minimum. Severtheless, delays in bringing the accused to trial 
and other deficienciea noted in the past tventy-five years have 
emphasized the need for changes. Inaction in the exercise of 
presidential powers under the Articles of War, brought about by 
the multifarious duties af the President's office, has accounted 
for a number of these delays. 

To insure a more efficient and speedy administration of mili- 
tary justice, i t  has been proposed that the President be authorized 
to delegate to  the Secretary of Sationai Defense so much of his 
powers under the Articles of War as he may prescribe by regu- 
lations; and that the statutory authority to appoint a general 

112 AW 5 2 ,  PA. 
113 AW 13, PA. 
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29 MILITARY LAW REVIEW 
court-martial and to  summarily order the discharge of an enlisted 
man (now vested in the President, the Chief of Staff and the 
chief of Constabularv) be extended to  commanders of major 
commands and certain subordinate commanders. These proposed 
changes are  now the  subject of legislation by the Philippine 
Congress. 

122 



COMMENTS 

SELECTIVE SERVICE RAMIFICATIONS IN 1964.* The year 
1964 has proved to  be one of marked significance to the Selec- 
tive Service System. There have been indications of an extension 
of Selective Service into relatively new fields. There has been 
discussion of a repeal of the basic Selective Service statute. The 
circumstance that 1964 has been a year of national elections 
may have been a cogent reason why increased attention has been 
focused upon the System. 

The purpose of this study is to seek to  bring up to  date two 
previous aeicles in this publication by this writer discussing 
Selective Service to the time of mid-1963.' IVe shall consider 
legislative changes, trends in litigation, the physical examination 
of 18-year-olds who are registrants and the deferment of mar- 
ried registrants. 

I. LEGISLATIVE CHAXGES 

The Universal Xilitary Training and Service A c t 2  ,vas ex- 
tended by Congress from July 1,  1963, for an additional four 
years ending July 1, 1967.8 

Direct legislative amendment has not been extensive. Public 
Law 88-110, approved September 3, 1963,' set forth a uniform 
reserve enlistment program fo r  the Armed Forces. There is 
prwided an enlistment of six years in the Reads Reserve for  
men, ages 17 to  26, including a minimum of four months of active 
duty f a r  training. Those who enlist become members of the 
Ready Reserve or may perform other Ready R e s e n e  service Pre- 
scribed by the Secretary of Defense. 

I The opinions and eonelusions presented herein are those of the autho? 
and do not neeessmiy represent the views of The Judge Advocate General's 
School or any other gorernmental agency. 

1 See Selective Seritee: A Souice o i  Yilitaw .M~anpau'ei, 13 Mil. L. Rev. 
36 (1961); Selective Service Litigation Since 1060,  23 Mil. L. Reu. 101 (1964).  
Insofar PI possible, there will be an avoidance of restating what is net forth 
in either of the two artleles and t o  which the sttentian of the reader is 
reapeetfvllg directed. 

1 See 62 Stat. 604 (19461, as amended, 50 U.S.C. App. 55 151-473 (SUPP. 
Y 1963). 

S See 77 Stat. 4 ( 1 9 6 3 ) ,  60 U.S.C. App. 5 467(e) (Supp. V 1963). 
'See 77 Stst.  134 (196s). 10 U.S.C. 05 210(b), 611, 50 U.S.C. APP. 

$ &  456(e) (2 ) .  46S(s) (Supp. V 1963). 
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29 MILITARY LAW REVIEW 
This repeals legislation found in Section 262 E of the Anned 

Forces Reserve Act of 1962. Section 262 contained the so-called 
six months resers-e enlistment active duty for training (ACDU- 
TKA) program for men 17-18% years of age who were subject 
to Selective Service Induction. 

The result is that a man may now enlist, prior t o  age 26, in 
the Ready Reserve, inc!uding the National Guard, and he is 
deferred from inductiov. n a  Selective Service as long as he par- 
ticipates sstisfactonly ~ . i t h  his reserve unit. Such a man i s  
placed in Class IT-A (.ompleted military service) after he has 
performed s i r  years of service as an actiw reservist, including 
a t  least four  months ACDUTRA. 

Public Lau 88-110 also amended the Universal IIilitary Train- 
ing and Service Act to restore former exemptions from the con- 
flict of interest l a w  The amendment applies within the Selective 
Serrice Section t o  uncompensated officials, members of the Na- 
tional Selectire Service Aplieal Board and hearing officers con- 
ducting hearings an appeals of registrant? elaiming t o  be con- 
scientious objectors. This was deemed necessary because of the 
adoption of Public Law 87-849, approved October 23, 1962: which 
has ie-enacted the canPIet o f  Int t rea t  restrictions from which 
Selectire Service personnel had been exempted since 1940, prior 
i o  Public Law 87-849, The exemption of certain Selective Serv- 
ice personnel from the conflict of interests rule was achieved by 
amendmg Section 13(a)  of the Act '  to add a conforming refer- 
ence to Sections 203, 205, and 2 O i  af Title 18, United States 
Code. 

A further change of the Act is achieved in Public Law 88-360, 
approved July 7. 19~?1,~ which amended Section 6(01 @ of the Act 
relative to exempting sole surviving sons from induction into the 
military. Section 6 ( 0 )  now additionally provides that where the 
faiher of a family has died as a result of his mili tarr  service, 
a registrant who is the sole surviving son of the family shall 
not be inducted. However. the regi8trant by wiunteenng waives 
the exemption in Section G ( o ) .  Further, the registrant shall 
not be eligible for the exemption during 8. period of war or  
national emergency declared by Congress. 

5 Ch. 608, pf 11. $ 262, 68 Stat 481 (19E?), as amended; See 50 T.S.C. 

0 See 18 U.S.C SI 101-213 (Supp. Y 1963). 
9 See il Stat. 136 (1963). as amended, 50 U.S.C. APP. I 463(a) (SUPP. 

$ 1013 (Supp. V 1963). 

V 1963) 
SSee 78 Stat. 296 (1984), as amended, 5 0  U.S.C.A. App. 8 466(0) (1964). 
9 See Ibtd.  

A00 88088 124 



SELECTIVE SERVICE 
I1 . SELECTIVE SERVICE NUIIERICAL STREXGTH 

The following table reflects the total numbers of registrants 
in each Selective S e n k e  classification on a nation-wide basis and 
also shows the various manpower classifications used in the Selee- 
tive Service System a8 of December 1. 1964: 10 

Cloasiiioation Piotuve Decemhec 1. 1081 

C h *  xamber 

Total ..................................................... 28.994. 334 

I-A and 1-A-n 

I-Y 
I-C 

1-0 

1.1 5. 

I-D 

I-s 

II-A 
II-A 
I I -c  
I I - s  
III-A 
IV-A 
IV-B 
IV-c 
IV-D 
IV-F 
V-A 

~~ .. 
Examined and qualified .............................. 113, 642 
Not examined ...................................... 732, 455 
Nor arailsble for induetion or examination ............ 227.991 
Induetian or examination postponed .................. 3, 168 
Married, 19 to 26 years of age ........................ 617, 957 
26 year3 and older With liability extended ............ 70, 197 
Under 19 wars  of a l e  .............................. 318, 367 

Qualified only in an emergency ...................... 1,692, 364 

Inducted ........................................... 223, 576 
Eniinted or eommisaioned ............................ 1,614. 099 

Examined and 4ualified .............................. 2, 021 
Kot examined ...................................... 6, 768 
Married,  19 t o  26 years of age ...................... 2, 625 

At work ........................................... 2. 286 
Released ........................................... 6 9 8 1  

Uembers of reserve component ....................... 1.017. 404 
Statutory deferment 
College ............................................. 3, 146 
High school ........................................ 231, 828 

Occupational deferment (excepr a g r m l t u r a l )  ......... 169, 747 
Apprentice ......................................... 14, 346 

Oeeupsrional deferment (student) .................... 1,438, 104 
Dependmey deferment .............................. 2,964, 358 
Completed w v i c o :  Sole surviving 8 0 0  ................ 2,298, 916 

51 
9, 588 

CY students ..................... 34, 899 
Kat  qualified ....................................... 2,431, 769 
Over age liability ................................... 12,782, 681 

A ~ T I C Y I ~ Y ~ ~ I  deferment .............................. in, 000 

IoSeleetive Service. vol . XV. No . 2. Febwaw 1966 . 1 (the Monthly 
Bulletin of National Headquarters of t h e  Selective Semce System. Wash- 
ington 25. D.C.) [heremafter cited a$ Selective Seniea] . 



11 Extracted from each applxable Monthly Bulletin of Selective Seisice. 
Selective S e w i c e ,  vol  XI\', No. 11, November 1964, p. 1. There nre two 

new develwmenta which may greatly increase the nvmber of persons in- 
ducted. Signa mag point to Selective Service lnduetms for the Navy begin- 
ning shortly. The Xlaw has not used Selective Service in recent years ex. 
eept far  medics. The second development is the sharp 1ncres8e I" the Army 
ea1l.u~. In Apnl  1965, Selective Service called 13,700 men for the Army. 
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duty by mid-summer 1966. The requirements of each service 
are 660 to the Army, 276 to the Nary. and 125 to  the Air Farce." 

The Defense Department further requisitioned through Selec- 
tive Service 100 l;eierinalrnns for the Army to be called in mid- 
1964.15 The induction of physicians and veterinarians was 
nccessary where there had been a failure of qualified, trained 
registrants to appl? for reserve commissions leading to tours of 
active duty. 

111. LITIGATIOS IK 1964: THE SCPREME BEING ISSUE 

Three cases in the circuit courts of appeals were of particular 
concern to Selectire Service in 1964. Each case posed the same 
issue of the so-called "Supreme Being" application. They were 
Cn-nited States 1.. Seegrr,l6 Cnztcd States I.. Jakobson." and Peter 
F. Cnited States.18 In each of these cases, the United States Su- 
preme Court granted c e ~ m o r a r i , ~ ~  and rendered a final decision 
on March 8, 3965, on the hasic issue involved, namely. the 
Supreme B a n g  test. The Supreme Court decision affirming Seepel  
and Jakobson (but affirming Seeper on other grounds), and re- 
versing Peter, mill be discussed below 

In 1961, the issue of the "Supreme Being" belief required of 
a registrant seeking exemption under certain circumstances came 
to a head with regard to the First Amendment. Section 6( j )  
provides that the Act shall not: 

, , , be construed to r q m r e  ~ n s -  person to be subject t o  combatant 
traming and eelvice m the armed forces of the United States r h o .  b? 
,eason af r e h g m u ~  traming and belief, is eonscientiovilg opposed to 
participation in war in any form. Rel lg lou~  tramlng and bellef In 
this connection meane an individual's belief I" 8. reiatlan to B Supreme 
Bemg mvalving duties supemr to those arising from ans human 
relanon, but does not m l u d e  ea~enrial ly political, aociolagical. or phdo- 
sophlcal wews or B merely personal moral code. . 
Under the facts in Seegrr ,  rhe registrant declared that he was 

unwilling to participate in any violent military conflict, either 

14 Seleetne Sernee, "01. XY, KO. 2, February 1966, P. 1 ;  id., KO. 3 ,  March 
1961, p 3. 

15 Selective Service %stem Library Digest, J u l s  11, 1864, P. 2. 
28 326 F.2d 346 ( 2 d  Cir. 1864), a r d  on o l b m  grounds, 880 ITS. 163 iMsrrh 

8, 1961) (behef ~n Supreme Being as required by statute). 
1.326 F.2d 409 (2d Cir. 1066). afd, 380 T.S. 163 (hiarch S, 1866).  
18324 F.2d 173 (9th o r .  i s m ) ,  veu'd,  380 U S  163 (March 8, 1866). 

Is See 3 7 7  U.S. 922 (1864) .  The citation is the s8ms far each of the three 

*Osee 62 Stat. 6W (13481, as amended, 60 U.S.C. App. 5 456(jl (1858).  

.-" 

8, 1861). 

eases. 
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29 MILITARY LAW REVIEW 
as a combatant or non-combatant. because of his personal belief 
in the "welfare of humanity and the preservation of democratic 
values." A state of war, therefore, he concluded, >vas "futile and 
self-defeating" and "unethical." Seeger  as a member of an 
"exceptionally religious" famil?. The defendant was convicted of 
refusing to  submit to induction into the armed forces in the 
District Court,?' and appealed his conviction. The Court of AI,- 
peals fo r  the Second Circuit held that the Act in limlting the 
conscientious objection exemption from military service t o  per- 
sons who believe in a Supreme Being, violated the due process 
clause of the Fifth Amendment by creating an unwarranted 
classificanon applied to a registrant whose dislike of !%-ar was 
sincere. The court noted that Buddhism. Taoism, Ethical Cul- 
ture, and Secular Humanism do not teach a belief in the existence 
of a Supreme Being. Plato, Aristatie. and Spinoza evolved com- 
prehenslve ethical systems of moral integrity without a belief 
in God.22 The Court cited Toreasa 2 ' .  W a t  
reliance on School D i d  o f  Abtngton Tiro. 
8s Engil v. L'ltn1e.26 The court in S r r g e r  

I t  has often been noted tha t  the pmcipa l  distinction between the 
f lee  warid and the Jlarxiaf nations LI traceable l a  demoeraei'a concern 
for the lights of the individual citizen. 8 5  apposed t o  the colleetlre 
m i i a  af ramety. And this dedication t o  the freedom of the individual, 
of irhiei; our Bill of Righti  18 the most eloquent expres~lon. IS  ~n large 
measure the resulr of the nation'r re l ig iou~ heritage Indeed, ~e here 
respect the n g h l  of Daniel Seeper t o  believe Bhat  he dl largely 
b e c m s i  of the e o n w e t m  chat e%erg mdividua: IS B child of God. and 
tha t  Man, created in the m s g e  of his Jlsker. IJ endaued fo r  that 
rearm w t i .  human dignity 20 

In Jnkobson,  the registrant did not claim to be a conscientious 
objector when he filed his Selective Service questionnaire form 
in September 1953 with his local board. In  April 1958, he filed 

11 See 216 F. Supp. 616 (S .D.S .Y.  1953 
1964), ~ e ~ e i s d  a v d  an other ground... 380 
~n Suoreme Bein. 8 s  reiluired by statute).  

22 United States Y .  Seeger, siiprm note 21. 
23 357 U S  48s 11961). The c o u r t  ntruek daurn a p m v i m n  in the Maryland 

constitution which required a declaration of belief ~n the existence of Gad in 
order GO qualify far the office of notary public. 
14374 U.S. 203 (1963) h Pennsyli,ania statute could not authorize the 

reading of excerpts from the Bible, "OF the recitation of the Lord's Prayer 
by the srudents in unison at the opening of each school day. 

*5 310 U 8 .  421 (1962).  The State of Piew York could not permit B school 
d i s t m t  to attempt a pmgram of daily ciaisroom prayers in the public schools 
although observance of  the prayer lnterral  was ~oluntary on the part of the 
students and the prayer recited was denommatmai ly  neutral .  

*e 325 F.2d 846, 854-66 (1964). aff 'd nn other rmunda. 380 U.S. 163 (March 
8, 1965) (belief in Supreme Being as required by s ta tu te ) .  
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the required form, and claimed to be conscientiously opposed to  
combatant military service, and stated that he believed in a 
Supreme Being. He asserted that he was not a member of ans 
religious sect. In response to a 43-page discussion in writing of 
his views, his local board classified Jakobson as I-A-0 (qualified 
for "an-combatant service) rather than 1-0 (conscientious ob- 
jector). He was convicted for refusal to submit to induction, and 
the Court of Appeals for the Second Clrcuit reversed the convic- 
tion. It found that Jakobson's beliefs met the Supreme Being 
test. However, it was unable to decide whether the Appeal Board 
rejected Jakobson's claim because i t  found he x a s  insincere or 
because Jakobsan'a belief did not satisfy the Supreme Being 
standard.?: The court then dismissed the indictment. 

In Petrr ,zs  the Court of Appeals for the Ninth Circuit affirmed 
a conviction of the registrant for failure to submit to induction. 
The court held that the local board had a. basis in fact for denial 
of a conscientious objector classification to a registrant such as 
Peter who was not a member of any religious organization and 
who did not clearly manifest a belief iu a Supreme Being. The 
court cited Berman r .  rn i t ed  Stntes ,2B where I t  was determined 
tha t  the expression "religious training and belief" as used in the 
Selective Service Act of 1910, as amended.8O exempting from com- 
bat training any person who by reason of religious training is 
conscientiously opposed to  participate in v a r ,  was written into 
the statute for the specific purpose of distinguishing between a 
social belief or e. moralistic philosophy and a belief based upon 
the individual's responsibility to an authority higher and beyond 
any worldly one. ( I t  1s notexorthy that Congress followed the 
Berman decman in the 1948 Act in linking religious tralning 
and belief to the Supreme Being notion.) 

Perhaps the earliest decision under the 1940 ActB2 as to re- 
ligious belief necessary to sustain a conscientious objection ,vas 
Cnited States 1). Coton,3s where Judge Hand declared that a 
conscientious objection must stem from a religious training and 

11 United Stater V. Jakobson, 325 F.Zd 409 (2d Clr. 1963).  and, 380 U.S. 

11 Peter Y .  Knifed States, 324 F:Pd 173 (9th Clr. 1963), redd, 380 U.S. 163, 

2) 156 $.2d 357 (9 th  Cir. 19461, eert. d m z r d ,  329 U.S. 795 (1947). 
80 Ch. 720 54 Stat. 885 (1940), 88 amended. 
3162 Stat: 604 (19681, as amended, 60 U.S.C. App. $ 3  451-473 (SYPP. \' 

11 Ch. 720, 54 Sfat. 885 (lorn), as amended. 
3 8  133 F.2d 103 (2d Clr. 1943).  

163 (March 8, 1966). 

(March 8 19651. 

1963). 

*oo Bi08B 129 



29 MILITARY LAW REVIEW 
belief rather than philosophical or political convictions. It was 
deemed insufficient that the registrant's objection to mar should 
be based upon personal reasoning rather than upon religious 
convictions. 

Cniied S o i p s  L.  E t e h a u c r ~ y ~ ~   as an appeal from a conviction 
of violating the A c t  and the conviction was affirmed. A "pesce- 
time conscription" as distinguished from a "draft in time of 
war" did not deprive the registrant of his liberty under the 
Fifth Amendment. There w a ~  no violation of the First  Amend- 
ment, in the matter of an alleged establishment of a religion, nor 
was there any discrimination in restricting the recommendation 
of conscientious objection to those n h o  believe in a Supreme 
Being. 

Etei ie ierry posed the Supreme Being issue found in Seegei, 
Jahobson and Peter .  The Supreme Court, as recently as March 
1964, did not grant certiorari. Hoiieier, by Mal- 4, 1964, the 
Supreme Couri granted certiorari upon the isme in Seeger ,  
Jokobson and P e t e ,  

The three cases were aigued before the Supreme Court in  
mid-borember 186d.s6 Decision issued March 8, 1966, concerning 

The Court aArmed the circuit court 
v b s o n .  but reversed judgment ~n Peter. 

The Court concluded that Congress in using the expression 
hupreme Being" PBE merely classifying the meaning of religious 

training and belief 50 as to embrace all religions, but to  exclude 
xvhat were essentiallr personal, political, philosophical or soci- 
ological notions. The Court stated that the test of belief "in a 
relation to a Supreme Being" is vhether a given belief that is 
sincere and meaningful occupies a place in the life of the believer 
parallel t o  that filled b?- an orthodox belief in God. The net 
result was to broaden the meaning of "Supreme Being'' under 
Section 6 ( j ) .  

In  Petti., the Court recognized that the defendant had he- 
knowledged " 'some poner  manifest in nature , , , the Supreme 
expression' '' that  aids man in ordering his life. The registrant 
had stared to the l o c ~ l  board that " 'you could call that  a belief 
in the Supreme Being or  God.'" Under these facts, the court 
concluded that the local board should have granted an exemption 

84320 F.2d 8.3 (9th Cir 1963).  c e r t .  d r m r d .  376 U.S. 930 11963); 7 s -  
hearing d r m d .  371 u S. 989 (1964) : Id  irhroring petitton d m i s d .  376 U.S. 
939 ( 1 9 6 0  

15 See United States r Seeger. 33 U.S L. X-EEY 3181 (U .S .  November 24. 
1 9 6 4 )  

3 1  See United States V. Seeger, 380 U.S. 163 (March 8, 1965). 
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SELECTIVE SERVICE 
t o  Peter who satisfied the statutory requirements in Section 6 ( j )  
of the Act. Thus, under the facts in each instance, Seeger, Jakob- 
son and Peter proved sufficient individual belief in a Supreme 
Being to qualify for exemption. 

IT. MISCELLANEOUS LITIGATION I N  1961 

the S in th  Circuit Court 
of Appeals held that a Selective Service Board was justified in 
denying a registrant a dependency deferment or exemption 
although he was the conservator of the estate af his widowed 
mother who was suffering from Parkinson's Disease. The matter 
arose in application for hsbeas corpus by the inducted registrant 
directed to  the Commanding Officer of the Armed Forces Exam- 
ining and Induction Station. The married inductee reported that 
he was giYing the sum of $ i 5  monthly to  his mother as her entire 
income. The mother had remarried and there was reason to believe 
!hat the new husband might seek to squander the small estate. The 
court concludfd that the Appeal Board had resolved the issues on 
the record before the Board. 

In U'hitnw 2 .  rnited States?& a conviction iras affirmed for 
failure to report for civilian work of national importance in iieu 
of induction into the military service. The Fifth Circuit Court 
of Appeals held that the registrant's prior statements expiaining 
x h y  he could not accept assignments to civil duties, coupled with 
the presumption that he received a letter containing a notice 
from his local board which had been maiied, met the requirements 
of proof that his failure to report for induction was both k n o w  
ing and ailiful. 

In .Mne.Mn?my 1'. CnttPd States?O the Circuit Court of Appeals 
for the S in th  Circuit reversed a conviction of a registrant for 
refusing to submit to induction into the armed forces. Under 
the facts, the Department of Justice had refused to conduct a 
hearing in the matter af the registrant's claim to be a conscien- 
tious objector. Normally, where the local board has denied classi- 
fication to  B registrant as a conscientious objector and an appeal 
is taken to the Appeal Board, the Department of Justice con- 
ducts an inquiry and hearing under the provisions of Section 
6 ( j )  lo of the Universal Military Training and Service A c t  which 
prwides: "Upon the filing of such appeal, the appeal board shall 

In Hnnidion u. Commanding. 

8'328 F 2 d  799 (9th Cir 1964). 
38 328 F.2d 88 (5th Cir. 1964). 
39 330 F.2d 928 (9th Cir. 1964) 
rOSee 61 Stat. 609 (1948). u amended, 50 U.S.C. App. I 456(i) (1958).  
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29 MILITARY LAW REVIEW 
refer any such claim to the Department of Justice for inquiry 
and hearing." As the result of such inquiry, the Department 
submits a recommendation to  the Appeal Board which is gen- 
erally followed in the matter of appeal. 

In this case, the Department argued that the registrant's in- 
eligibiliry fa r  exemptm \+-as clear from the face of the record 
because hearings were available only to those professing a belief 
I" a Supreme Being On the Selective Service form, hIac3Iurrsy 
stated he did not so believe. The court held that as the inquiry by 
:he Department into the character and good faith of the regis- 
trant's objections to military serrice IS provided for the benefit 
of the registrant and to explore uncertainties, the denial of such 
a hearing was fatal to the d i d i t ?  of the induction order which 
Isrued t o  the defendant. 

In FIttd C. r a t t e d  States," it was deteimined that a Jehovah's 
\Vitness was not a minister of religion and not exempt from 
Selective Service, wheze he took part  in religious aetivjties only 

uere his primary activity. 

In P o t t e r  L.. PmW Stotcs,'? a conviction of a registrant was 
affirmed. The marriage of the registrant and his development 

s occurred n f t u  he received an order 
"to t h e  military. The local board was 

not authorized to reopen his I-A classification, as regulations 
prohibited such reopening after the mailing of an order to report, 
unless the local board first found that there had been a change 
of status over which the registrant had no control. Here, there 
was no denial of due process because the local board did not 
formally consider evidence of a change of status occurring after 
the mailing of an order to report for induction. The registrant 
failed to notif? the lmal board of his marriage and failed to  
file the conscientious objector farm. 

In Reynolds P. S & S C o m L g n t e d  Paper Machinery CO. , '~  the 
dlstnct court was concerned with the right of a discharged 
serviceman to gain reinstatement in employment he had held 

41 334 F 2d 416 (Zth Cir 1964). 
42 334 € 2d 792 17th Cir. 1864) 
48230 € Supp. 8 5 5  (E.D.X.Y. 1964) 
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with the defendant corporation prior to his induction. Section 9 
of the Act in substance provides that if an employee leaves f a r  
required military service, he is entitled, when he returns to  
civilian life, t o  reinstatement "if still qualified to perform the 
duties of such position." 

The plaintiff, after induction. had sued his former employer 
for assault by representatives of the employer during a strike 
which occurred prior to  his induction. While on military leave, 
the plaintiff visited the plant, and informed his former fellow 
employees of the pendng w i t .  r n d e r  these facts, i t  was held that 
the employer mas justified in not reemploying the plaintiff. The 
evidence disclosed that shortly after the alleged aasault, the plain- 
tiff had termed the assault "unfortunate," and had publicly stated 
that the entire incident would be ignored by him. The court 
considered the tactics of the serviceman-employee to be "disrup- 
tive." 

rn i ted States i. P i a n d  mas a prosecution for fadure ta per- 
form a duty imposed under the Act. The defendant's claim that 
he was a conscientious objector was allowed by his locai board. 
He began work a t  the Kackland State Hospital an December 3, 
1962, for a penod of two years of directed a w l  employment in 
lieu of induction into the Armed Forces. He worked until May 
12, 1963, when he absented himself on a permanent basis with- 
out any official leaye. This would correspond to a desertion from 
the Armed Forces by an inductee for 21 months mill taw service. 
The defendant had registered 111 195.5 and claimed exemption 
under Section 6(g) 48 as a minister af Jehovah's ITitneases as 
well as a conscientious objector. 

The local board denied his claim that he v a s  a minister. The 
registrant claimed in a written memorandum filed with the board 
that he derated 15 hours monthly to preaching and teaching, and 
also gave an  additional 15 hours monthly to  distributing Iitera- 
ture for a total of 30 hours monthly or about 7 hours we 
However, the same registrant a t  a later date before the Gov 
ment Appeal Agent claimed vithout eorroboratirw proof ti.- 
was giving 27 hours weekly. The court held that the evidence 
established a basis in jaet for the local boar& finding that the 
defendant's religious activities did not entitle him to exemption 

4462 Stat. 604 (1943) ,  as amended, 5 0  U.S.C. App. S 459 (SUPP. V 1963). 
"226 F. Supp, 303 (S.D.N.Y. 1964). 
u s e e  62 Stat. 604 (194s). 1 6  amended, 50 K.S.C. App. S 466(g) (SUPP. 
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as a minister of religion (IT-D). The court declared that the 
scope of judicial rewew 1s "severely limited," and that the religi- 
ous activities of the defendant did not compirse his nocntion, 
but were only his part-time avocation. 

V. EXA3IISATIOS O F  REGISTRANTS AGED 18  YEARS 

On January 5 ,  1964, President Lyndon B. Johnson directed 
the Selective Service System and the Department of Defense to 
conduct early examinations of new registrants." 

The President's directive was Intended to  extend a physical 
examination to  new registrants aged 18 years who were finished 
in school and otherwise available for emplai.ment. These regis- 
trants were to receive the armed forces physical examiatmn as 
a preliminary step in the national Drogiam designed for the con- 
servation of manpower. 

The President's statement included the following: 
I rega?d with brmost cor.ceri . . 
P ~ ~ J T ,  tha t  one-thnd of the Xar.or's youth +ou!d. on exam>natlan, be 
found u:,cialified on the  aim of s t i nda rds  ret up f o i  milltar) ~ e r v ~ c e  
and 

Seleei~ce Sexrlce Sistem ta p o c e e d  t o  eanducr. as boon as possible. 
eummatmn of all ne\$ reghst?ants u h o  are out of school and  otherwee 
available f a?  s e n i c e  The Cn.iersal >library Trainlrg and Service 
Act of 1951 prmlder .hat each relectne i e r r m  reglatrant be elarsified 
and examined 'as i m n  8.1 p:aericable following his regletration " For 

1mproi,e IT urere neeeir 

The first effects of the examination of 18-year-old registrants 
ma? now be noted. The registrant8 feil into 811 classifications 
except Class V-A which is overage. .1 report as of Sovember 
30, 1961. shaved that there were a total of 1,276,273 reglstrants 
18  years of age. but not  get 19 years. Of this great number, 
all but 200,000 have now been classified. Looking a t  the group 

4 7  Selective Service. ~ u I  IIV, h'a 2, February 1964, pp. 3 4 ,  
48 wli. 
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classified, more than 385,000 are available for mi l i t ap  service. 
These include 4,767 regiatrants who are married. More than 
103,000 registrants 18 years of age are not qualified for military 
service under the present standards prerailing through Sovember 
1964. I t  is interesting that in Class 1-1- (registrants who would 
serve only in war or emergency), there are more than 66,000. In 
Class IT-F there are nearly 37.000. Thus, as a result of early 
examination, over 100,000 18-year-alds have been shown to be 
comparatively unarailable for military service. Almost 67,000 
18-year-olds are now in military training or had completed their 
service by the end of Sovember 1964. Over d1,OOO were en- 
listed os commissioned on active duty. Some 21,000 w s e  in the 
active reserve and classified I-D.'O 

The category of stzdents attracts the majority of 18-year-alds. 
405.873 of these registrants are classified as students in high 
school or college. Over 190,000 are deferred in Class I-S for 
high school attendance. 294,000 are in Class 11-S which eom- 
pnses students who are occupationally deferred.j' 

There were 1,704 18-year-old registrants classed as conscien- 
tious objectors to all military service. In Class IV-D, there a p  
pear 4,899 ministers or divinity 

The rate of disquslificatm or rejection for military service 
runs a t  about 42 percent among the new aged 18-year-olds. This 
is a relatively high rejection rate. 

The purpose of the examination w a s  to permit neu- registrants 
found qualified to  know this circumstance a t  an early date in 
order that  they could adjust probable military service into their 
career plans. Conversely, men found to be disqualified could 
undertake remedial programs calculated to give mental, moral 
or physical assistance. Early examination of the 18-year-old is 
a phase of the President's >fanpower Conservanon Program. 

The Department of Labor is cooperating w t h  all state public 
employment offices to extend an i n t e r n e a  leading to individual 
counseling for all young men rejected by the Armed Forces. The 
initial intendew is to  occur a t  the Armed Forces Examining 
Station. The purpose is to  seek to  assist the young rejectee to 
adjust himself in the national economy to a role suited for his 
deficiencies. He may also plan ta overcome any mental or medical 
defects discovered.b2 
~. 

48 Seleefive Service, vol XV, No 2,  February 1965, pp 1-4. 
50 Ibid.  
6 )  I b i d .  
62 Selective Service, vd IV, No. 1. January 1966. p. 1. 
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VI. DEFERIIENT OF YARRIED REGISTRANTS 

On September 10, 1963, President John F. Kennedy deferred 
married registrants from induction into the Army through Se- 
lective S e r v ~ e . ~ ~  To be deferred from induction B married man 
must maintain a bona fide family ~ i a t m n s h i p . ~ ~  

By tile end of 1963, the effect of reclassification of married 
men by t h e  local boards was evident. The age of inducted regia- 
tranta dropped sharply downward 8s older men in I-d Class 
became fever.  In  December 1963, the majority of inducted 
registrants (91.9 percent) wese over 2 2  years but under 24 
years. In December 1962, before the deferment of married men, 
the majorit? (93.3 iiercenti of inducted registrants were over 
23 years but under 26 years. The average age of induction 
dropped at least one year.jj 

VII,  REPLACEMEST OF SELECTIVE SERTICE? 

On April 17, 1961, President Johnson established the Presi- 
dent's Commission on Manpoirer authorized to assess "the Sa- 
tmn's Current and Prospective ?.Ianpower Xequirements and 
Supplies." This Commission \vas appointed under the authority 
set for th  ~n the Xanponei Development and Training .Act of 
1962.j8 

O n  Apnl 18. 1961. a t  a specially called press conference, 
President Johnson ordered a sweeping study of military man- 
p o w r  policies ta  determine whether the Selective Service induc- 
lion can be eliminated by the 1970's. The Secretary of Defense 
was directed to consider an alternative to the present draft in- 
cluding meeting our military manpower needs on an entireiy 
voluntary basis. The President stated that he was "concerned" 
that the original principle of equal sharing of military Service 
obligatmns "may have drifted" in practice. The Secretary of 
Defense study is to be completed within one year from April 
1964.j: 

53 See Exec. Order Yo. 11118. 28 Fed. Reg. 9866 (1968) Prevmurls by 
Exec Order 1.0. 11098. 28 Fed Reg 2615 (18631, f a t h e r s  -ere placed in a 
deferred classrhcanar. 

5 4  E w i .  Order Yo 11119, 28 Fed Reg 9886 (19631 
S S e l e e u i e  Seriice, TO! SIX., S o  3, >larch 1964,  p. 2 
'#Bee -8 Stat 23 (1962).  as amended, 42 U.9 C. S I  2671-2620 (Supp. T 

? " A ? /  ."",, 
6TS.Y. Timer. April 19, 1964, p 1: Sacramenta Bee, A p d  19, 1964, p. 

-4-2 Apparently the oral directive to the Secretary of Defense was eom- 
parable t o  the X-OCG famlllar ~n military "sage. 



SELECTIVE SERVICE 
An interesting commentary in  this matter of involuntary rer-  

sus voluntary induction into the armed forces is the comment of 
the Honorable Norman S. Paul, Assistant Secretary of Defense 
for  Manpower, who in December 1963, presented a prepared 
statement to the Senate Subcommittee on Emplo>ment and Xan- 
power. The Subcommittee was concerned with the impact of 
national defense on manpower arailabiliry. The Assistant Secre- 
tary stated: 

. . . Our experience haa mdnated that the draft WLII continue to be 
eirenriai to maintain our military strength I" the yearb immediately 
ahead. On. the average, w e  expect an annuai requirement foi about 
80,000 diaftees during the next 4 yearn-higher ~n lome years, such 
as 1061: lower, in othein. 
In addition, rhe ex~stenee of a draft iiahihc>- has been B major faelor 

programs Ir the absence of a mllltarr x r v m  obhgatior. our afudies 
indicate that the enlistment and officer pmcuement  piagrams af all 
m v ~ c e ~  > \ o d d  be I B I I U Y I I S  impaired. uirh the mol t  ieyere impacts 
undoubtsdlg occurring ~n recruitment of higher qualiry enlisted persan- 
ne1 and i n  procurement of officer%, p ~ m c u 1 ~ r l y  those with npecialized 
backgrounds in engmeermg, science, and the health profesmni .  
In thrs context, I would iike to refer briefiy t o  the eontentian rometimer 
advanced that the draft could be eliminated, if military pay rates were 
raised sufficiently There may be lome theoretical rate a i  pay sufficient 
t? attrset the required manpower--m rots1 numbers-mro the Army 
and the other Sernees.  \\e do not know--and h s i e  no accurate way of 
estimating nm-just i - 0 ~  high that rate +odd h a w  t o  be. 

I might add, finally. that OYI snaiybi~ of foreign military manpower 
systems has not revealed any effectlie a l t ? r a r m  t o  some form of 
milltat). i e i w e  obligation, in an? eaiintrs a h o m  milirsry strength 
rarionr in relation t o  p a p u i a t m  are st all eomparsble t o  o u r  own.iv 

innue"c1Pg mans  young men t o  vo1vnteer for enllstmenf or officer 

. . .  

VIII. COrCLUSION 

The beginning of the year 1965 by wag- of litigation has helped 
to resolve the Supreme Being issue which has invalaed the First 
Amendment in any consideration of B conscientious objector ex- 
emption under the Act. The years 1963 and 1961 hare demon- 
strated that  Executive Orders by the President of the United 
States can be successfully utilized to  achieve such results as the 
early examination of 18-year-olds, the deferment of married men, 
and the deferment of fathers. This would seem to demonstrate 
the elasticity inherent within the Selective Service System. I t  
should be borne in mind that  Selective Service comes into a 
major use in time of war or national emergency when there 
may not be sufficient time to enact legislation ab znitio starting 

I s  Selective Service, v d .  XIY, No. 1, January 1964, pp. 2-3. 
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29 MILITARY LAW REVIEW 
from a complete absence of any form of registration, classifica- 
tion and involuntary induction. !Ye should consider well before 
the present Selective Service System, which dater from 1948, is 
scrapped or abandoned In favor of what may be an optmistic 
trust  in the volunteering proeess. The repeal of Select l re  Sernee 
in some measure would suggest uinlateral disarmament in  a. world 
of tensions and stress.6' 

WILLIAM LAWEESCE SHAW* 

5 @  There has not heen dlicussed the Eeonamic Opportunity Act af 1564,  the 
i o - e r l l e d  "War on Poverty" statute denlgned to combat po%,ert). r i t h l n  the 
United States. P L  88462. 78 Stat. 508. S .  2642. August 11, 1561. The im. 
P B C ~  upon rhe Selective Service Syrtem has not set been fully determined. 
The statute 111 regard to a youth program pmvldes for a "Job Corps" fune- 
timing through State-operated Youth camp8 The Director of Selective 
Service is B member of the Natlana! Econam~c  Opportunlt). Act Counerl. 
Essentiallp, the statute provider f o r  a Community Aetlan Program designed 
t o  combat poverty There I I  estabhshed a federal Office of Eeonamic OD. 
mr tuni tv  . .  

'Colonel J.4GC CAL ARFG' Deputy l t t o r n e y  General of Cahfarnia. 
member oi the Bdr of the Statpiof Cahfornia' LL.B. 1033 Stanford uni: 
'eraitg Law Sehaal; C h m m s n ,  California Clvll'\V.ar Cbntend~al Commission. 

138 A 0 0  SLOSB 



THE STAFF JUDGE ADVOCATE AND THE CID.* Only when 
all of the facts of a criminal case are before the staff judge 
advocate can he properly perform his statutory duties. Thus the 
relationship between the staff judge advocate, the provost mar- 
shal, and his investigataly a m ,  the criminal investigation detach- 
ment is of great importance in determining the efficiency of the 
administration af military justice a t  any unit or past. 

The detection and proper investigation of crime are foundstlo" 
stonel ~n any effectwe program for enforcement of law and order and 
eertamly no le33 QO I" the m~htsry service rhsn  elserhere Furthermore,  
the proper mvestigation of  crime 18 QO closeis related l a  our important 
function, rhe administration of juatiee, tha t  the Staff Judge Advocate 
cannot avold inv~lvemeni in the pmcess.l 

The degree of coordination and cooperation between the staff 
judge advocate and the CID varies from place to place and 
depends largely upon the attitudes and personalities of the indi- 
viduals concerned. By and large the relations between these key 
individuals are good.8 However, problems do arise: investigations 
sometimes are incomplete or improperly conducted. 

These difficulties may be caused by personality differences or 
because, in some areas, the provost marshal and judge advocate 
work for different commanding generals and a t  different levels 
of ~ a m m a n d . ~  Jlast  often i t  appears that  frictions occur because 
the parties take each other fo r  granted and do not place enough 
emphasls on the importance of the relationship. Khatever the 
cause, anything less than one hundred per cent cooperation leads 

*This  comment us3 adapted from a thesis presented to The Judge Advo- 
cate Generays School. U S  Army, Charlottesville. Virginia, while the author 
r a e  a member of the T w l f t h  Career Course. The opinmns and canclvaionr 
presented herein are those of the author and do not necessarily represent the 
v iers  of The Jvdre  Advocate General's School or m y  other Eovernmental 
agency. 

1 Hereinafter referred to and cited as CID. 
2 Letter from Colonel s i l l i a m  G. Easton, Command Staff Judge -4dvoeate. 

United States Continental Army Command, t o  author,  dated December 11, 
1863. 

3 In a ~ u r v e y  of thirteen major command staff judge advocates conducted 
by the author,  a msjoriry of those repising specifically mentioned tha t  such 
relationships were good. Yet one-haif also made specific suggestions for  the 
improvement of such relationships. 

4E.g . .  Europe, where the CID may work far a provost marshal assigned 
t o  m Area Command r h i i e  the staff judge advocate IS assigned to B division 
I e Y d  ""It 
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29 MILITARY LAW REVIEW 
IO errors uhich make the successful prosecution of cases difficult. 
if not impossible. 

In spite of the fact that most investigative mistakes are caught 
prior to  reaching the appellate courts. a surrey of fire iecent  
yearss indicates rhe following mistakes are still being made b>- 
Army criminal m e m g a t i a n  personnel: 

(1) Failure to adnse  the accused of the offense of uhich he 
W.E suspected in nolation of the Lnifoiiii Cod? oi 
to,'# J u s t m , "  Article 81.' 

(2 )  Persuading an accused not to  seek c o u n ~ e l  since he w . 6  
not then under charges.' 

( 3 )  Interrogating an accused suffering from a hangover and 
dereloping the confession through leadinp questions h>- 
the agent based upon ~ n t e n w v  with other w t i i e m s . '  

( 4 )  Interrogating an accused during the PIC 
coart-maitial when the agent knew ti 
represented by counsel. knew uno that c 
had been with that counsel for a short i 
Interiogatlon. : 

( 6 )  Persistently mteriogating an accused, \vim had not been 

of his unequiroca! indication that h e  desired t o  avail 
himself of his i ipht  to remain silent .. 

foimaii:- arrested, for a 13en0d of ~ e t - e r a i  aava I" 31,Lte 

( 6 )  Requiring an accused to )dentif>- clothing 

(8)  Conducting an ~l l e ra i  search. * 
The purpose of this a i i i c k  is to explore one oft-suggested solu- 

tion, judge adrocate control of the CID, as i\-e;l a i  several specific 
solutions ~iroi,osed by the author. 

2 9 C M R . 1 1 1  (1960). 

C M  407443, Rogers, 12 C hl R. 623 (19621 
See Omred Stater Y .  Smith.  13 r S . C . I  A. 563, 33 C M R. 8s (1963); 



SJA Ah?) CID 
1. CURREST PRACTICES 

Current Army doctrine gives the prorost marshal staff respon- 
sibility for  military police operations including the investigation 
of crime.lS Provost marshal staff doctrine specifically calls far the 
provost marshal to exercise ". , , staff supervision, direction, and 
cnntrol of criminal investigation activities within the com- 
mand. . . This IS done by virtue of his position 8s the  prin- 
cipal staff assistant of the commander in matters concerning the 
investigation and detection of crime. 

Typically, "the provost marshal section of a command head- 
quarters is normally subdivided into functional subdiri- 
sions . , ." one of r7hich is ~n investigations (enminai mresti- 
gatian) division, branch, or secton." h detachment commander, 
who may also ser\-e on the staff of the provost marshal, normally 
directs and supervises the administration and operations of the 
detachment. 

The staff judge advocate is charged m t h  the supervision of 
". . . the administration of military justice within the command.1o 
Additionally, as stated in the Staff J u d g e  Adzoenie  Hnndbook .  
"military justice in a very real sense represents the correctional 
side of military discipline." Thus, as heretofore mentioned, the 
assigned functions of the staff judge advocate and the provost 
marshal are so clwely related that  these officers must work to- 
gether to  assure proper discipline in the command. 

However, the importance of this relationship 1s barely men- 
tioned in provost marshal literature. Lnited States Department 
of the Army, Field Manztal .Turnbe7 19-20, .Ifzlitary Police Inurs- 
tigation (1961) contains two short subparagraphs dealing with 
liaison with the staff judge advocate. Subparagraph 25a ( 3 )  
provides-"in addition, i t  is essential that  the investigator main- 
tain such liaison n i th  the appropriate staff judge advocate, or his 

15 See T.S. DEP'T OF ARMY, FIELD QlAXLAL No. 101-5, STAW OFnCERS 
F l m  MAWAL STAFF O n o A s ~ z ~ m o s  AFD PRII-URE para. 3 . 4 3 i l T i  (1960) 

16 U.S. DEP'T OF an hi^, FIELD MAPIDIL KO. 19-90, Txn PROVOST M-xu 
para. 71b (19633. See a l s o  U.S. DEP'T OP ARMY, Fnm KWLUI Yo. 19-20, 
MILITARY POLICE IITSTIBATIOV~ para. 6 b  (1861) : Peavosr MIRSXAL GEX. 
SCXOOL, U.S DEP'T OF ARMY, STUDENT REFSEREPICE 19-17, Y1LITm.Y POLICE 
O R C A X I Z A ~ O T S  AYD OPCR\TIOPB-II para. l5f(l) ( c i  (1961). 

11 U.S. DEP'T OF ARIII, FLED M A T U I L  KO 19-90, supra note 16, para. 19. 
1 8 I d .  Chapter 2. 
IQ U.S. DEP'T OF ARYI. FIELD MAS-UAL KO. 101.5, supra note 16, para. 

20 U.S. DEP'T OF ARMY, PAMPHLET NO. 27-5, SI(&FF JUDOE ADVOCATE HAID- 
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3.47b. 

BOOK para. 10a (1863). 
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29 .MILITARY LAW REVIEW 
representative, as will assure that the investigative action is in 
consonance with the court's legal and procedural requirements." 
Subparagraph 50bil)ie) provides that one of the duties of the 
detachment commander in t o  maintain ". , , dose liaison with the 
appropriate judge advocate.'' United States Department of the 
Army, Field Manual 29-90, The Proimst .Vlamhni (1953) provides 
"the p r o v x t  marshal maintains close lialson with all other 8%- 

cia1 staff Sections In order t o  coordinate military police activites 
of mutual interest."1Z The reader is then referred t o  a chart indi- 
cating matters of primary interest to pro\-ost marshals and we- 
cia1 staff agencies.?3 There two publications appear to be the only 
provost marshal gudance generally available which contain any 
references to the staff judge adxocate-provost marshal relation- 
ship. 

A surrey of prox-ost marshal training materials covering mili- 
tary pohce and criminal inyestigation detachment organization 
and techniques nmilarll- reveals scant references to the vital 
interest of the staff judge advocate in this field and most often 
the materials repeat or paraphrase the matter quoted above from 
the two provost marshal Field Manuals. Many sections deal with 
procedures and techniques governed b>- military lam vhich are 
currently in a state of fluxzS without a single reference to the 
interest of the staff judge advocate in such procedures and tech- 
niques, or the necessity of securing current informanon from the 
staff judge advocate.z6 

1: Further the topiai a f  these subparagraphs are not ere" shown in the 

22 Para. 10 
2 3  E S DEP'r or ARXIY. FliLD 31&xcaL S o  19-90, ~ i i p i o  note 16. Appendlx 

field  manual'^ index 

24 Matena l r  suneyed  included Provost JIarshal Gen. School. U S. Dep't 
of Arm). Student Tehf 19-160, Organiraflon. Mission and Function8 of Mili- 
tary Police Units and the Office a i  the Provost Marihal General (19621 : 
Provost Marshal Gen School, U S .  Dep't of Army. Student Reference, un. 
numbered. Command and Staff Procedures I I I  (1961): Provost Marahal Gen 
School. U S .  Dep'f of Army, Student References unnumbered. 19-17 & 
19-18. Military Polire Organizations and Operations-I, I1 and 111 (19611 ; 
Provost Marshal Gem. School, r S. Dep't of Army. Student Reference 19-20, 
Introduction t o  Criminal Invesligarron (19621 : Proiost Marshal Gen. School, 
U.S. Dep't af Army, Student Reference 19-21, Milltar) Police C n m ~ n a l  In- 
wetigation Administration and Special Operational Procedures (19621 : and 
Proroit Mairhal Gen. School, U S  Dep't of Army, Student Reference 19-13. 
Criminal Investisstion Methods and Teehmaues 119621 

zb E . 0 ,  the field of search and m m r e  
li The interested reader may compare the references to the provost mar. 

nhal and his functions in E,S D w ' ?  OF ARMY, PIXPHLET S o .  27-6,  supra 
note 20, %,here the relationship between the staff judge advocate and the 
provost marshal IP np4:rd out in much greater de ta l .  
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SJA Am CID 
Although i t  appears that  suffxient stress, in published doc- 

trine, is not placed upon mutual cwperation of the parties con- 
cerned, the parties do, a a practical matter, cooperate with each 
other to a surprising degree. This does not, however, imply that  
means cannot be devised to improve the relationship. 

Cooperation may and does salve many of the problems which 
have and will arise; however, there is still a need for Army-wide 
procedures to  remedy problems which arise in ~ereral of the 
areas because of a lack of authority to pursue a designated and 
desired course of action. I t  aim  appear^ that  provision should 
be made to cover those situations where cwperation, because of 
personalities or conflicting requirements, cannot be obtained. 

In  the author's opinion, the follawing problem areas represent 
the principal detrimental shortcomings in the relationship be- 
tween the staff Judge advocate. the provost marshal, and the 
cnminal Investigation detachment:27 (1) A lack of an author- 
ized procedure to allow judge advocate participation in an inves- 
tipation from the commencement of such investigation, (2) A need 
for an Amy-wide requirement that Reports of Inrestipation pre- 
pared by criminal investigation detachments be forwarded to  the 
appropriate staff judge advocate, (3) A need for the staff Judge 
advocate to be able ta receive timely information regarding cases 
upon which he must take action, and (4)  A lack of authorits 
for privileged defense use of the investigative and technical fa-  
cilities of the criminal invesagarion detachment. 

On this latter point, while some may feel that this 1s solely 
a problem of the defense, it  is submitted that  the staff judge 
advocate, ~n his role as the supervisor of the administration of 
military justice, IS responsible f a r  assuring that  the accused 
receives B fa i r  trial. His duty is to see that justice is done.zs 
Thus, in the broad sense, the problem of the lack of privileged 
defense investigative facilities is his, as well as the defense 
counsel's problem.2' 

29 These problems. bneRg mentioned here. will be discussed hereafter in 
detail, m eonnecrim with the author% proposed solution. 

1 8  See, e.g., United States V. Albnght, 9 U.S.C.M.I.  628, 26 CM.R.  408 
(1958) 

ZB This problem is iilvstrated by the comment of Colonel James Garnett, 
JAGC, aha,  while Chief of Defense Appellate Dlummn, Office of the Jvdge 
Advaeate General, remarked "unfortunately in the military, neither at the 
tna i  nor appellate l e d 8  are there any investigative personnel or facilities 
for the p m d a g e d  use of dedense counsel." American Bar Amemtion,  Sec- 
tion of Criminal L a w  19% Proceedings at 72. 
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29 MILITARY LAW REVIEW 
Khether these dcticiencies require the seemingly drastic rem- 

edy of placing the CID under the staff judge advocates' control, 
or whether other less drastic measures can or should be devised, 
presents a real and practical problem in the administration of 
criminal justice. 

11. JLDGE ADVOCATE CONTROL O€ CRIAIISAL 
INT'ESTIGATIOS DETACHXESTS 

One I I T O ~ O S P I ,  often discused in Reld commands, is that  the 
staff judge advocate should exercise control over the local CID.s' 
This solution has, to many persons, assumed the dlmenslons of 
a sovereign remedg to cure ail 113s. But, IS i t  practical or neces- 
sary: 

The proposal envisages that the entire CID, including its com- 
mander, would be placed under the control of the staff judge 
advocate or one of his a m s t a n k a l  Administration, training and 
the like \rould remain a unit responsibilitr. The Proroat Marshal 
General would be ultimately responsible for providing trained, 
accredited Investigators for the unit. 

This p ro~osa l  uould result in more efficient investigations di- 
rected to\>-ards the ultimate requirements of trial by court- 
martial. It would lessen, If not completely Stop, criticism that 
mrestigations are not complete, and would lessen the possibility 
of investigative errors that present barriers to the successful 
legal prosecution of a case. Similarlr such an arrangement would 
do much to free counsel from certain non-legal work which 
might be more profitably performed by iiirestigatire personnel. 

Deiays. apparently due to different investigative pnonties, 
hare caused a t  least one command to assign investigative per- 

80 A iariatian of  this pmpaea!. tha t  "mvestigations . . . of all mime should 
be conducted under leqal ~upe l i : smn,  and [that]  a t  the tap of the Army 
:nuesligaOi~e bods should be , military laayera responsible fo r  the 
Dropnetg of  such ~ m e s f ~ g a n a n r  ." was recently propaaed by Major Gen- 
eral Charles L. Decker, the lmmedme past  Judge Adroeate General of the  
Arms,  in his report  to Congress, r n l t e d  States Court of M h t a r y  Appeals 
and The Judge Advocates Genera! of the Armed Forces, Annual Report for 
the per:od Januar) 1 1963. to December 31, 1963, a t  ?4. 

31 In thin comment, this proposal mll be discussed in term6 of operational 
control. While other degrees of C O D ~ I U I  are poamble, operational control 
presents the greatest  pioblem If m e  should deelde to adopt such a solutlan, 
but in B lemer degree, some other form, '.g., staff mpemsor, could easily 
be subatiruted f o r  operatranal control. 
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sonnel to  its legal office." This arrangement, in its particular con- 
text, has worked out well. 

Looking to  civilian criminal practice one finds a certain close 
analogy to the proposed practice both in the Cnmted States and 
abroad. In  our federal government the principal federal investi- 
gative agency, the Federal Bureau of Investigation, works directly 
under the control of the Attorney-General of the Lmted Stater.83 
In Germany. the prosecutor exercises complete control over the 
handling of an investigation. He is ernpowred to  instruct inreeti- 
gatire officials whenever he d e ~ i r e s . ~ '  

\!'bile the author knows of no state jurisdiction whlch places 
the entire Investigative force under the control of prosecuting 
attorney (as apparently is the case with our Federal Bureau of 
Investigation and in Germany), much of the literature and the 
reasoning therein, discussing the placing of a number of inreati- 
gatora under such an officer, IS appropoj and \v111 apply by 
analogy. 

Alan? states, throuph their courts, hare interpreted statutes 
concerning the prosecutor's dunes as requxing h i  t o  mnest lgnte  
all criminal acts even prior to the ascertainment of a suspect.8s 
>Io?! scholarly comment seems to accept the fact  that  a prose- 
cuting attorney will have i n a e s t i g a t o ~ s . ~ ~  Budgets and statutory 
authority prowde extensively for such ~nvestigatars.~'  Professor 
Sutherland notea that "the prosecutor 1s tending to  become a crim- 
mal investigator." 3 3  T5-pm.l of the reasoninp juatlfying the use 

THE UNITED STIITW 93 (2d rev. ed. 1960) 
WThe author k n o w  from personal experience tha t  m Kings County 

(Brooklyn), Neu York, the Dmtrlet Attorney malntsinl lnvertlgators On B 
trenig-four-haur.a-day basin 

9% E U T H E R L ~ R O ,  o p .  at.  supra note 36 
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of investigators is Professor Duane R. Nedrud's comments to the 
effect that "if the District Attorney has his own investigators, 
he has someone t o  check information . . . and make original 
inrestigatmns. , , . " 3 8  [Emphasis added.] 

I t  appears highly unlikely that the practice of hawng investi- 
gatore under the control of the prosecutor could survive as long 
as i t  has (far a t  least two decades), without a terrible outcry, 
if such a procedure was not generally n-orkable. 

However, will such a s)stem work in the Army?  Can or should 
control of the CID be given to the staff judge advocate? Should 
some mresngators be assigned to  the Staff Judge Advocate? It 
is the author's strong opinion that such solutions should not be 
adopted. 

Control of the detachment could be given to the staff judge 
advocate, to his Chief of llilitar? Justice, or to  the regular 
Olutatire) trial counsel. Kha t  effect would the ac 
sal'>- to such control hare upon that officer's 0th 
The? aould.  I submit, serve to disqualify the office concerned. 

.A. STAFF / I ? I C E  ADVOCATE 

In determining the effect of such activities on the duties of 
the staff judge adrocate I hare selected the post-tnal review4o 
as an appropriate paint a i  exam~nmg what actlrltles w ~ l l  dle- 

alify. This appears proper since Article S(c1  of the Code, the 
181 statutory authority involved. concerns itself with the 
I fmaon  of a staff judge advocate to B "reviewing author- 

" Additionail?, it i s  possible that certain activities may 
occur either Immediately prior to or during the trial nhich mighc 
affect the staff Judge advocate's eligibility to perform his statu- 

The Court of Mhta r>-  Agpeeais and the service Boards of Re- 
view have allowed the ataff judge adwcate some leeway m his 
pretrial activities. It has been held proper and not disqualifying 
fo r  him t- 

t o r r  funct,ons. 

se hedrud. A P m p o w d  D r p a r f m m !  o f  Ciiniinal Justice Ac t .  62 J. CRIV. 
L, C &P.S. 10: (19611 

( 0  UCMJ art. 61 
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(1) Advise the investigating ~ff icers .~s  
(2) Advise the trial 
( 3 )  Return charges for  reconsideration of a more serious 

offense." 
( 4 )  Telephonically contact prosecution witnesses regarding 

their availability and inquiring about par t  of their 
testimony.'% 

( 5 )  Prepare and draft charges.'B 
The rationale of the aforementioned c a w  is Tell stated in the 
leading case of Cnited States w. DeAngelk'. irhere a unanimous 
court  said: 

Since a rtaff judge adi,oeate 16 the adm 
and discipline, It would be ineongruaus I" t e extreme were we t o  
assume tha t  h e  18 unable LO function a t  all u n l e s ~  or anti1 ehaigei 
have been preferred and investigated Because af hls porltlan and the 
knowledge of law he p~a%'esies. all members of the armed 
h m  when violations of . . the Uniform Code of  31 
occur . . I t  IS abviovr that the u e  of his sernces 
risk of error ariaing from f a n l v  prernal mveitigatmnr,  and sppreciabip 
reducer tne preference of Ill-founded charges aga in i t  those iubjeer to 
m.1mry law. 

However, this accommodation has been largely restricted. The 
Court of Military Appeals appears to be following the precept 
set forth in Legol  and Legislative Basis, Monz~ol i o7  Courts- 
Martial, 1951 4E that  ". . , although not mentioned in Article 6c, 
It follows that  any person who has acted in a partisan capacity 
. , . should not subsequently act as staff judge advocate . . , in 
the same case." Thus the Court of Llilitary Appeals and the 
service Boards of Review hare held the followine pretrial actir- 
ities to disqualify the staff judge advocate from preparing the 
post-trial review: 

4 2  See United States v .  De Angelis, 3 U.S.C.X.4. 298. 1 2  C.M.R. 5 4  (1953). 
1 3  See United States V. 3lallieate, 13 F.S.C M.A 374, 32 C.M.R. 314 (1962) i 

United States v Haimson. 5 U.S C.M.A. 208. 17  C M R .  208 (1954) 
U See ACM 11070. Moore, 30 C M R. 9 0 1  (1960), rrc'd on otlvrr gmunds 

46 See Knrted States Y .  Dodge, 13 U.8.C.M A. 525. 33 C . X R .  5 1  11963) 
48 C i .  United States \ Smith. 13 U S.C.JI.A. E53, 33 C.M.R 85 11968) 

This ease involved the eligibility of the staff judge adrocate to write The 
pretrial  advice reqwred b y  UCXJ a r t  34 (a )  rather than  the Post-trial 

12 K S C hl A 696, 3 1  C 31.R 281 (1962) 

*ev1ex-. 

'73 U.S.CM.A 298, 12 C.&I.R. 5 4  (19531. 
48 At 188. 
4s See generally C S .  DEP'T OF ARYY, P A M P x m  KO. 27-115-1, MILITARY 

JUSIICE-REYIEI OF CmRTS-hlUITIA-Part 1, set. 17  11962); West, 92ipw 
note 41. 
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(1)  Lack nf impartiality 
( 2 )  Personal involvement in pretriai investigatian.61 
( 3 )  Tl-orking with the prosecution to  compel a witness to 

testifv.ji 
( 4 )  Procuring a grant  of immunity for a ivnne~s.53 
( 5 )  Bias a d  evidenced by legal advice given in cannecnon 

with related pecuniary liabi!ity Iiroceedinge." 

Since appellate bodies are ieluctanr to allow any more pre- 
trial activity an the part  of the staff judge advocate than I S  

abso1urel.v ~iecessarv. lr would appear prudent f a r  the staff judge 
adrocare to ai-old eren ti-e appearance of evil. Control of the 
CID \iould clearly necessimre the  ~ierformance of dlsquahfymg 
acts. 

DisqualiRca:ion of the staff iudge adracste for prerriai activ- 
ities would hahtuallv depllre rhe conrenmg autharn) of the 
adrice of Ins senior judge adrocare. and the 11uqme of the Code 

be thwarted in spirir if not in 
staff judge adrocare is ". . . an 
anted an accused. , . ' I o -  The 
e:d to be of substantial impor- 
the court  said "it 1s IO gain the 
cate'sl legal knowledge together 
Article GI piaiided far r a i e w  
of the staff judge adrocare'; 

nique" knmrledge and experience. no change should be made 
in current military justice procedures iviiich require him to ren- 
der such advices 5 

Additionally. orher poblems can be foreseen. The sraff Judge 
admcate may 1ia-e to  testif? as R prosecution witness; such 
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action, per 86, should disqualify him from writing the review38 
Similarly, problems in the shadowy area of command influence 
will be raised in those cases where the staff judge advoeare might 
have to write the efficiency report of both the commanding offi- 
cer of the criminal investigation detachment and the defense 
counsel. As a practical matter many staff judge advocates would 
feel that  they could not 'I .  , , guarantee a fa i r  and impartial trial 
If [their] . , , handiwork IS placed in issue along with the fate  
of the accused.60 

B. CHIEF OF MILITARY J r S T I C E  

S o r  would the proposal be made more feasible by placing the 
control of investigations under the Chief of Xilitary Justice. 
That officer would be disqualified to aid in preparing the post- 
trial admce,bl a function m nhich he is customarily involved,62 to  
the detriment of the efficient operation of the section. 

However, there is still a stronger objection to  this proposal. 
The Court of hlilitary Appeals and the Army Boards of Review 
hare shown a tendency to ascribe the actions of B Chief af X i , -  
tary Justice to his staff judge advocate. In Cnited States 1 .  

Kennedy63 the  Court of Military Appeals said ". . , when a staff 
judge advocate 01 his inmedzate juniors became the architects 
of a conviction . . , it  Seems most improbable that on review that  
which has been devised nil1 be questioned." [Emphasis added.] 

a See ACE 6111, Sroue, 12 C M R ,  66: (1953) Idictuml. The implication 
a i  disqualification LI so obvious tha t  no reported m 
sentr the  point. While the testimony of e~unse l  13 
eonsidered "rejudicial error per  se, Umted States V. 

32 C.3I.R. 62 (1962) i Cnited States v McCsntr 
C.Dl.R. 420 (1969) 

40 E.g . ,  letter from Colonel John W. Burtehaell. 
cafe, Pnited States Army, Alaska, to author, undated. The Court of Military 
Appeals seems to have carved out %n exception regarding advice given by 
the  staff judge sdvoeste to trial coumel.  E.& United States Y .  Maiheote, 13 

374, 32 C.M.R 374 (19621, Cnited Statea V. Haimson, 5 
208, 17 C.JI.R. 208 ( 1 9 E P ) .  The court evidently feeis t ha t  the re- 

laced upon the gwmg of such adwee produce a situation where 
the staff  judge advocate IS not placed in the position a i  placing hie awn 
handiwork m ~ i s u e .  Additionalis, the defense emnsei may, a t  least in theom-, 
aim receive advice from the staff judge admeate .  However. the court haa 
not tended to broaden rhia e rcep t~an ;  It has, in fact, lndleated tha t  an 
attorney shonld not place his handiwork in  ibsue. In Umted States Y. McCants. 
8uwo note 5 9 ,  the court recognized the possibility a i  B p r o m u t a r  who testi- 
her beeommg prejudiced. 

0 1  United States  7.. Haimnon, s u p r s  note 60. 
(1 U.S. DEP'T OF ARIY, PAVPXLET No. 27-5, STAFP JUDOE ADVOCATE HAND. 

6 8 8  U.S.C.M.A. 251, 2 4  C.M.R. 61 (19673 (dictum). 
B W K  para. lOd(1) (81, Appendix I, para .  VI S c ( 5 )  (1963). 
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The court  went on to disqualify the staff judge advocate from 
a r i t i ng  the Dost-trial review. An Army Basrd of Review held 
the staff judge advocate disqualified t o  prepare the post-trial re- 
view where the Chief of the Jlilitary Justice Division of his 
section performed acts which were d i squa l i fy~ng .~~  The Board 
of Review said ". , . I t  seems clear when the Chief of Xilitary 
Justice in an Army Judge Advocate Section becomes the accuser 
~n a case. the staff judge advocate is substantially 'committed' 
. . ." If the chief of military justice is given control over the 
local criminal inrestigstion detachment i t  1s submitted that the 
aforementioned tendencj- would become more pronounced; such 
action would thus be an invitation t o  trouble. The problems which 
occur u hen the staff Judge adrocate becomes disqualified i\-rould 
be doubled. t o  the Serere detriment of the operation of the judge 
advocate section. This double disqualification of the staff judge 
advocate and his chief of militar? justice would remove two 
senior officers from partmpaaon in the review of the case. This 
action is directly mnt ra r r  to the rea~ons  stated by the Court of 
Xili tarr  Appeals in Lki ted States  9 ' .  Kmini6 for having the staff 
judge advocate make a post-trial review of the court-martial pro- 
ceedings Additionally. normal manning levels do not proride 

fficient personnel to allow the disqualification of both the staff 
idge advocate and his chief of military justice in everr ease, 

without requiring that other personnel, who hare other impar- 
tant duties, be directed to perform the review functions of the 
aforementioned officers t o  the detriment of their own work, and 
the work of the section, in general. 

C. TRIAL C O C S S E L  

I t  1s also submitted that there may also be a serious legal 
objection to vesting control of Investigative personnel in the 
regular trial counsel. The Court of Military Appeals and the 
s e ~ c ~ c e  Boards of Review have bent over backwards to prevent 
calling the t n a l  counsel an Investigating officer and thus dis- 
qualifying him from participation in a trial. For example, the 
Court of Military Appeals in Cmted States 2.. Lee did not dis- 
qualify a trial counsel who !vas the accuser in the case and who 
also made' a preliminarl- investigation prior to Signing the 
charges. Appellate bodies have also refused to  disqualify a trial 

C M  400510, Beach, 27 C M R 601 (1868). 
"10 C8.C.M.A. 272. 27 C M . R  346 (3969). 
86 1 C 8.C Dl A. 212. 2 C M.R. 118 (19621. 
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counsel because of prior connection with a case as the post judge 
advocate," as the squadron legal officer who participated in initi- 
s t ing the investigation of the accused,'g or as the Chief of Mili- 
tary Justice of the office responsible for  the case.(Q S o r  does 
investigation prior to actual appointment as trial counsel lead to  
disqualification.i0 The court almost seems to presume that  a 
person who acts in a case and later is appointed as trial counsel, 
acted with knowledge of such future appointment and hence in 
the performsnee of his duties as counsel." 

Early in its history the Court of Military Appeals, in the Lee 
case, quoted with approval the definition of an investigating 
officer which appears in the Manual f o r  Courts-Martta171 and 
provides: 

[Tlhe term 'investigating officer' . . . shall be understood to include 
B person who, under the pmviaiona of 34 and Article 32, has inveetlgated 
that  oRense or B e lo~ely  related offense alleged to h a w  been committed 
by the accueed. The term slso inclvdes any other paraon who, as e~nnse l  
for, OT a member of a court of mqulry, or an ~nveat igat ing officer 
or otherwise, has conducted a personal Inuestw.tm of B general mat ter  
involving the particular offeme; however.  it does not include a person 
u i i a ,  in P r i / a r m a n O #  oi his dvtres O B  00unBe1, has conducted an tnw8tiga. 
tlon 0 1  a PaTlioular offense , , , m t h  a bicw toliardr P T O B ~ C C ~ I I I B  . , . 
I !  beiorr n court-martial. [Emphaala added.] 

The Lee case may and hss been read as allowing pretnal  activi- 
ties prior to actual appointment.73 

Thus while i t  appears there is no legal objection presently 
to a trinl counsel'e pretrial investigatory activities, the decisions 
have been careful to  limit such activities to persons who do so 
in the performance of their duties as In  L'nited States 

(1 CM 401400, Hnrdy, 28 C.M R. 554 (1969). rrv'd on other o n u n d s  11 
U.S.C.MA. 521, 29 C.31.R. 337 (19601. Note, however, that  the ease was 
referred to tTial a t  a. higher i e v d  

6aEnited States V. Whitacre, 12 U.S.C.M.A. 346, 30 C.M.R. 345 (1961). 
u0United States Y. Erb, 1 2  U.S.C.M.A. 524, 31 C.M.R. 110 (19611. 
10Unlted States V. Sehreiber, 6 U.S.C.M.A. 602. 18 C.M.R. 226 (19651; 

Umted Statel  Y. Lee, 1 T.S.C.M.A. 212, 2 C.M.R. 118 ( 1 9 5 2 ) ;  ACM 10226, 
Sax. 19 C.M.R. 826 ( 1 9 6 5 ) ,  p e t ,  tor 7avieul deniad, 6 C S.C.M.A. 822, 19 
C.M.R. 413 (19551, 

7 1  There is, of couree, no problem if an officer engages in pretrial aetwities 
in B ease and later takea no fur ther  palt in tha t  ease. 

73 MANUAL mR C O V R T ~ . M A R ~ ~  DA-ITED S T ~ ~ E B ,  1961, para. 6ia. 
ia E,O.. Umted State8 Y. Sehreiber, 6 U.S.C.M.A. 602, 18 C.M.R. 226 (19561; 

mewd Tnited State. v Stringer 4 U.S.C.M.A. 494 1 6  C.P.R. 68 (1954);  
ACM i0226, Sax, 19 C.M.R. 826 (1966), pet, io7 * d e w  d m i e d .  6 U.S.C.M.A. 
822, 19 C.M.R. 418 (1955). 

7 4  United States v, Stnnger ,  mp7n note 73; meovd, United States V. 
Schreiber, supm note 73. 
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E ,  Stringer,'5 the Court of Military Appeals pointed out this dis- 
tinction in the following language: 

[lit IS clear tha t  same degree of differentiation was Intended between 
those who make inquiries (US investigators m d  those who do so in the 
performance of their  duties BP coun8eI 

Yet the court has gone so f a r  as to  permit a trial counsel to  
act as legal advisor to an Article 32 Investigating Officer.71 
Rather than characterizing such activity as that  done in the per- 
formance of duty as counsel, the court held that  such activity 
was ". . . not within the prohibition af Article 27(a).  , . ."" 
Clearly this case indicates one of the perimeters of permissible 
activity in this field of l8w. I t  is also possible that  the reasoning 
in the Kennedy'a and Beach" cases might be extended so as 
to  disqualify the staff judge advocate because of the activities 
of his trial counsel. Additionally, since the trial counsel is nor- 
mally a junior officer, he would not have the experience nor the  
maturity to solely and completely exercise effective control over 
criminal investigation activities. The young lawyer is busy enough 
learning the skills of his trade, without having to run an investi- 
gative branch as well 

D. GESERAL 
Similar legal reasoning would apply to  any other member of 

the judge advocate's staff; in addition, it is extremely doubtful 
if the duties of such other personnel would permit them to do 
the job, 

The exercise of operational control, by the staff judge advocate 
or his chief of Xilitmy Justice, over a number of investigators 
(who might be assigned to his office) is subject to the same legal 
objections heretofore mentioned. While this objwtion might not 
apply to investigators working directly for counsel, the author be- 
lieves other procedures, which are hereafter set forth, will cover 
situations where counsel has need of investigative services 

T 5 4  U.S.C.M.A. 602, 18 C M . R  226 (1985).  
74 United States V. Young, 13 U.S.C M.A. 134, 32 C.M.R. 134 (1962). 
97 United States V .  Young, sup70 note 76. In United States V. Weaver, 13 

U.S.C.M.A. 141. 32 C.M.R. I47 (1962) the Court of Military Appeais per- 
mitted trial  counsel t o  appear a t  a pretrial  investigation to represent the 
government. However, the court, which in effect charaeterrzes thia activity 
8 s  Slmilsr to those done in the performance of duty 88 counsel, distinguishes 
this Situation from the one an United States \., Young, ~uppa. 

78United States V. Kennedy, 8 U.S.C.M.A. 251, 24 C.M.R. 61 (1957) 
(dretum). 

is CM 400140, Beach, 27 C.M.R. 601 (1958).  
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T 5 4  U.S.C.M.A. 602, 18 C M . R  226 (1985).  
74 United States V. Young, 13 U.S.C M.A. 134, 32 C.M.R. 134 (1962). 
97 United States V .  Young, sup70 note 76. In United States V. Weaver, 13 

U.S.C.M.A. 141. 32 C.M.R. I47 (1962) the Court of Military Appeais per- 
mitted trial  counsel t o  appear a t  a pretrial  investigation to represent the 
government. However, the court, which in effect charaeterrzes thia activity 
8 s  Slmilsr to those done in the performance of duty 88 counsel, distinguishes 
this Situation from the one an United States \.. Younm.  BUD?^. ~. 

78United States V. Kennedy, 8 U.S.C.M.A. 251, 24 C.M.R. 61 (1957) 

7s CM 400140, Beach, 27 C.M.R. 601 (1958).  
(dretum). 

162 *GO PmPB 
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Additionally, the author's sun-eyaO indicates that several judge 

advocates would seriously object to taking on additional, non- 
legal work. Also it  may he contended that  judge advocates may 
lack sufficient specialized training in the investigative and en- 
forcement fields; there appears to be substantial merit in such 
a contention. While the fields of trial practice and investigation 
often overlap, there are many instances where each requires skills 
and knowledge not demanded by the other.81 While a judge advo- 
cate may he a skilled investigator, and undoubtedly many are, 
this is not necessarily so. 

Other possible problems are confiicts in training and administra- 
tive procedures, and the inherent difficulties of B split in law en- 
forcement agencies. This latter problem, in a civilian context, has 
been commented on by Smith in Police Systems in the L'nited 
States  wherein the author describes the assignment of police to 
the prosecutor and states that  "by such means the police estab- 
lishment . . . may be split into two parts, with responsibility for 
the direction so completely diffused that  they became . , . not 
merely separate but rival organizations." Students of the admin- 
istration of criminal justice have often opposed such a fragmen- 
tation because ". , , it  produces friction between the police and 
prosecutor. , , ." 88 Thus there appears t o  be at  least some schal- 
arly controversy concerning the use of such investigators in spite 
of the general nature and feasibility af the practice. 

\Yhile the analagg between the staff judge advocate and prose- 
cuting attorney is close, it  is not close enough. The staff judge 
advocate IS more than a prosecuting attorney. While the Court 
of Military Appeals has, on occasion, analogized the duties or 
position of a staff judge advocate to those of a district attorney,s' 
it  has, when squarely confronted with the issue, retreated from 
this position.85 The staff judge advocate has been described by 
the Court of 3lilitary Appeals in rnited States E .  Albright as 
". , . an officer of a court whose function must carry with it a 

80 see note 3,  ""p'a. 
bl Additionally the CID perform8 other n~n.legal funetmna; e.*., physical 

recvritp surveys 

BISee,  e ,# . ,  United States Y. Albright, 9 U.S.C.M.A. 628, 26 C.M.R. 4108 
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high degree of impartiality and fairness. , , .I' The court went 
on to state that  "an affiliation of advocacy of [such] an officer 
, . . does not go hand in hand with the concept of military due 
proeess." In other ways the staff judge advacate has less power 
than a prosecuting attorney since the staff judge advocate is not 
the ultimate authority in deeiding whether or not a case will he 
tried!' 

Normally the defense counsel is a member of the staff judge 
advocate's Thus the staff judge advocate is responsible 
flir more than merely furnishing the officer who will prosecute 
tlie ease; he also furnishes counsel for the defense. Possible un- 
faaorable inferences might he drawn in the military hexuse  even 
rhough there is a clow association hetveen our civilian counter- 
part, the District Attorney, and his respective police departments, 
the District Attorney devotes his efforts towards prosecuting 
the accused-not taivards defending him, as 1s the responsibility 
of the staff Judge advocate. 

One final reason against the adoption of the proposal to place 
the CID, and hence criminal investigation activities, under the 
control of the staff judge advocate is that a s  an officer of the 
court the staff judge advoeate's duty is to see that  justice is 
done;5e ''. . . [Ilf the prosecutor or the staff Judge advocate $\-ere 
t o  take a biased position . . . his action would be inconsistent 
with his role o f  an impartial judicial officer. . . . " g o  

Because of these strong practical, legal, and ethical arguments, 
It would be unwise to give the staff judge advocate control over 
the local CID. M'hile this propo~al may hare initial appeal, 
mature and careful consideration of the consequences seems to  
inevitably lead to  the conclusion that this p-or-sal is not the 
panacea i t  seems, hut, like medicine taken Imprwerly, may do 
serious harm instead of curing. 

One practical proposal would be to establish a procedure which 
would allow a judge advocate officer, normally the putative trial 
counsel, to participate in the investigation of serious cases from 

8- E . g . .  M A ~ I A L  FOR COLRTS.MARTLAL, C I I T E D  STATES, 1951, para. 350. 
SB See L' 8 DEP'T OF ARMY, PAMPHLET NO. 27-5, STAW JUME A D Y O C A ~  

90 See United States Y .  Aibright, 9 U.S.C.M.A. 618. 26 C.M.R. 408 (1968). 
90 Note. Ti88 Inarsfiyohar Fvnction o/ the Pvoseruling Attorney, 48 J. 

HAIDBOOK para l o b i 3 1  ( b l S  (19631. 

CRIX. L., CAP s. 626 528 ( m a ) .  
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the commencement of the investigation. This would be similar 
to I'. . , the practice in the offices of most [large city] prosecutors 
to have an assistant take charge whenever a homicide or major 
, . , [case] occurred."@' 

This procedure would allow the lawyer member of the team 
t o  he in from the inception of the case which he will later be 
required to  present. I t  would materially aid in such areas as 
the preservation of material evidence, the proper questioning of 
SuSpectS, and the giving af timely legal guidance to the investi- 
gator. 

The following procedure might easily he inserted in appropriate 
provost marshal or judge advocate Army Regulations: 

In any eale punl iable  under the Uniform Code of Military Jurtiee 
by a Sentence of death, the prowat marshal shall lmmedlately notify 
the staff judge advocate of such Incident. The staff judee advocate mas. 
upon reeelpt a i  such natlfieatlon, assign an officer of h n  section t o  work 
with the investigator or investigators assigned to such case by the 
provost marshal 

In any ather ease, upon the eoncurrenee of the parties concerned, 
a judge sdraeste ofleer may be assigned t o  work with criminal mvesti. 
est018 i n  the lnvestlgatim of such case 

The foregoing proposal would provide for cooperation, but not 
control, between the judge advocate and criminal investigator. 
The procedure is initially limited to death penalty CBEIS, which 
a s  a practical matter, in peacetime, would be largely rape and 
murder c ~ s e s , ~ ~  In such cases the use of the procedure is optional 
with the staff judge advocate concerned. The proposed solution 
also provides far the same procedure in  non-capital cases if the 
staff judge advocate and prowst marshal should desire it.93 I 
have selected capital cases as the dividing line because of the 
microscopic examination conducted of death sentence cases by 
various appellate bodies." The doctrine of United States u.  Leess 
would obviate any legal objections to such an arrangement. 

This procedure would do much to  counter those objections 
raised against the defects of current procedures, yet i t  would 
eliminate the undesirable element of judge advocate control. 

@ I  See F a x X .  DIARY OF A D A 98 (1960). 
12 The following articles of  the UCMJ carry potential death penalties: 

Articles 82, 86, 86, 87, 90. 94, 99, 100, 101, 102, 104, 106, 113, 118, and 120. 
However, moat of these lnwlve eonduet which could only oeeur during P 
penod of hostilities. 

8s E . g . ,  procurement f raud  cases. 
s&See, e.#., United State8 Y .  Henderson, 11 U.S.C.M.A. SSfi, 29 C.M.R. $72 

at 388 (1960) (dissent) where Judge Ferguson said "in eapibl cases, how- 
OWT, we are usually more aoiwtoue of the accused's right to a fair trial.'' 

95 1 U.S.C.M.A. 212, 2 C.M.R. 118 (1952).  
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IV. THE JUDGE 

OBTAIS 
ADVOCATE'S RIGHT 

' ISFORMATION 
TO 

The staff judge advocate has, at times, an absolute need to 
obtain information. The principal example of this is when ha 
prepares his pretrial advice. The Code" and the cases inter- 
preting i t  place a ". , . d i d y  on the staff judge advocate to  
make an independent and i n fomed  appraisal of the evidence as 
a predicate for his recommendation." 

One method of giving the staff judge advocate the information 
he needs is t o  routinely furnish him with a copy of the report 
of investigation prepared by the CID in virtually all positire 
cases.a9 Current iiractlce in this regard depends on local SOP'S 
and is not uniform nor Armp-wide. However, "the staff judge 
advocate or one of his subordinate judge advocate officers should 
revieiv all criminal investigation reports. . . . I '  loo 

This small but important point could easily be remedied by 
an amendment to subparagraph 2 6 c ( l l )  of Army Regulations 
Xumber 195-20, which sets forth the distribution of such reports 
of investigation, by providing that one copy of each report will 
be forwarded t o  the appropriate staff judge advocate. 

Sormaliy, this Report of Investigation will furnish the staff 
judge advocate with all the information necessarylQl to  make the 
"informed appraisal" required of him. In other cases he will 
need more Vsually this matter worked out mu- 
tually between the provost marshal and the staff judge advocate; 
however, problems do arise. Sometimes, in spite of provost 
marshal cooperation, or because of the lack of i t ,  a satisfactory 
mutual solution cannot be worked aut. The staff judge advacate 
must then be given a tool to obtain the information he needs; 

[Emphasis added.] 

UCMJ art. 34 
( 5 E . g . .  Umted States \ Brown. 13 U.S.C.M.A 11,  32 C.M.R. 11 (1962);  

United States L'. Greenuait, 6 U.E.C.M.A. 568, 20 C.MR.  285 (19553. 
1 8  Unlted States Y .  GreenWalt. 8 u p m  note 5 5 .  Other articles of the Code, i,e., 

.4rtieles 10 and 33, make 11 necessary for this a d v m  and the proceedings 
thus far  held, to be eondvcted in an expeditious fashion 

U S .  Dep't of Army. Form 18-65; Army Regs. KO. 195-10 ( 4  Feb 1964). 
100 U.S. DEP'T OF ARIY. P~YPHLET KO. 27-5. STAFF Jroo~ AOWCATE HAND. 

BOOK para. 28r (1963) ;  accaid,  id .  para Iob(23 ( b ) .  
101 It IS also normally used to determine what witnesses wiii be called and 

what evidence wlli be cxamlned during the Artlele 32 investigation. 
102 The problem 8 6  to rhether the receipt of such information wiii require 

a new Arucie 32 ini,estigatlon i s  beyond the scope of this comment. 
156 .A00 J.0BB 
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the exigencies of the situation do not relieve him from his statu- 
tory duty?0* 

At  present the staff judge advocate can return the charges and 
the accompanying investigation to the summary court-martial con- 
vening authority who forwarded them, with directions to  secure 
additional information, This is not the optimum solution, since 
mast of the information would still have to be gathered by addi- 
tional investigation by investigative personnel. Criminal investi- 
gations sometimes seem to have a regretable tendency to  lag and 
it is possible far a case t o  be tried and forwarded for appellate 
review prior to  the completion of the investigation. 

I t  is proposed tha t  the following be incorporated into Army 
Regulations: 

In any C B S ~  which has been referred to B staff judge advocate for 
consideration and advice under Article 34, Uniform Code of Military 
Juatiee, the appropnate  promSt marshal rhdl ,  upon request by sveh 
staff jndge advocate. Immediately order the criminal invesbgatian 
detachment responsible far the investigation of the case t o  eontime 
the investigation by pursuing the lines of investigation requested by the 
staff judge advocate. 

This proposed solution provides the staff judge advocate with 
the information he needs a t  the time he needs i t ,  I t  is not sub- 
ject to  any legal objection, nor is it so broad as ta cause any 
practical problems. I t  is designed to take care of very limited, 
unusual situations. Hawever, should such a situation occur, the 
staff judge advocate must, and the convening authority should 
'I. . , be apprised of factors that  may have a substantial influence 
on [their] , , , decision." lo4 Only if all the facts are known can 
the staff judge advocate fulfill his responsibility and the eonven- 
ing authority make a decision that is f a i r  t o  the accused and 
designed to further the administration of militam justice in his 
command. 

V PP.I\'ILEC,ED D E F E S d E  L d E  DF T H E  ISVESTIG.ITI\'E 
AS3 TEC3SICAL I'ACILITIEJ 3 F  T H E  CP.INISAL 

iSVE3TIG.\TIOS DETACHMEST 
I feel there IS mom for Improvement in our mihts ry  defense system 

, . , and 1 would like to see the defense counsel ~n the held and in my 

103 UCMJ ar t .  34. In Talbott V. United States cz vel. Toth, 215 F.2d 22 
a t  28 (D.C. Cir. 19541 (dictum) iev'd om ollter groan& sub nom. United 
States er vel. Toth V.  Quarles, 310 U.S. 11 (19551 the  court said "these pro- 
 isi ions [Articles 32 and 341 of the  Uniform Code seem t o  afford an accused 
as great pmteetion by r a y  of preliminary inquiry . . . a i  do reqnirementi  
for grand jury inquiry and indictment." 
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own Defense Appellate Division have available investigators who are 
bound by the nttorney-client privilege I"; 

As heretofore stated, the staff judge advoeate, as the adminis- 
t ra tar  of military justice in a command, i s  responsible for  assur- 
ing justice to the defendant. By thus construing his office, the  
staff judge advocate has a real concern with the quality and 
problems of the defense of an accused. The lack of privileged 
defense use of investigative and technical services is one of the 
most serious problems facing the defense. For "whenever the 
lack of money [or any other reason] prevents a defendant from 
securing [a] , , , trained investigator or technical expert, an 
unjust conviction may follow." 

The problem of investigators far  the defense has k e n  most 
recently discussed in connection with proposed public defender 
legislation which was studied in the Congress of the United 
States. In the Report of the Committee an Defense of Indigent 
Persons on H.R. 2696, 87th Congress, 1st Session,l0' Section Za(3) 
the fallowing language is contained: 

The public defender may now appoint investigators as well 8 3  clerks. 
111 b e > u e  t o  ircrrane t h e  ef lrctr t~mrse o 
oetoiy staff i s  r s ~ m t r r i  l o  the p w p a  

me3 is mare important than  trial ak 

Again. Colonel Garnett in a letter to Xajor  General Charles L. 
Decker, then Chairman of the Criminal Law Section of the 
American Bar Association, quotes IIr. Edward Morgan as saying: 

M y  experience f a r  ten years 88 a defense attorney , , , eoni~inces me 
tha t  the proper anslyns and development of the fac t  sirustion 18 the 
most pressing need of the lawysi.  I n  s ~ e r g  case, end most prrieuiarly 
I" easel mVoii,lng B defense of parions charged rwth e r ~ m e i ,  without B 

proper investigatory staff trained ~n scientific detection, evidence becomes 
meanrngiein and proper exammatron 

I t  appears these arguments carry much weight in the Congress 
since all of the recent legislation introduced on this subject has 
made provision far  defense investigative s e r v i ~ e s . ~ ~ ~  and the re- 

. . becomes impossible 1"s 

106 Speech by Colonel James Garnett ,  Aug. 21, 1918, American Bar ABIO- 
cist ian,  Section of  Crrminai L a w  1 8 Z  Proceedings a t  72, 51. 

LOB Letter from President John F. Kennedy t o  Vice.President Lyndon 
Johnson and Speaker John H. MeCormnek, dated a a r e h  8, 1953, trans- 
mitt ing his pmpaaed Criminal Justice Am of 1953. 

107 Committee on Defense of Indigent Persons, Criminal Lax. Section, 
American Bar Associalmn. 

108 Letter from Colonel ~ a m e s  Garnett ,  Chairman. Committee an Defense 
of Indigent Persons to  Major General Charles L. Decker, Chairman, Criminal 
Lau Section, .4mericsn Bar Assoelation, dated July 7, 1981. 

l o *  E.g . ,  8.1017, 88th Cong., 1st  Sess. (1963);  H . 8 .  7457. M t h  Cong., 1st 
Sees. (1853);  H.R. 2595, 87th Cong., 1st  Sese. (1961). 
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cently passed Criminal Justice Act 110 provides for funds for  such 
investigative services. Similarly, the Model  Defender Act  111 pro- 
vides, in pertinent par t  that  "the public defender may appoint . . . 
investigators. , . ." 112 The comment following this section pro- 
vides ", . . the effectiveness of the office will be greatly reduced 
unless there is provision for an investigator." ll8 

As the militaw criminal law system is a leader in the matter 
of according rights to  the accused,"' it  appears extremely neces- 
sary to provide the military defense counsel with proper inves- 
tigative services. To be effective and of any use t o  rhe defense, 
such services will necessarily have to be privileged. If this is 
so, and certainly there is a strong case that  it is, the  problem 
becomes one of working out a method of providing such services 
within the military framework. 

I t  is proposed that  paragraph 116 of the l a n u n l  f aT  Courts- 
Mort ta l  be amended by adding a new subparagraph as follows: 

where  a ease has been referred for trial by penerd court-martial, or 
for  trial by special caurt.marflsl, and the services of an lnveitlgslDr 
or inveatigatlre S W Y I C ~ S  are neces~ary fa r  the defense. applieatlan 
should be made to the convening suthoiiry for  perm3rllon to use the 
investigative peraonnel or ser\ieer of his command. Such rewei t .  which 
rhnll itself be privileged, ahall be ~n w n m g  and shall state the neceint? 
thsrefar If the convening authority t o  s h a m  such a request i b  directed 
has  no invearigative personnel or no appropnafe m'estlgatlve 3ervlee3 
wXhm his command, avch application %ill  be fa iuarded .  with apprapn-  
a te  iecommendarionr. to the next superior officer in the cham of 
eammsnd who has such per~onnel  or servicei available. The term 
"mvestlgatar." 8s used I" this paragraph. shall inelude technical m v e %  
t igatme personnel such a6 Iwdereclar oneratois.  handwritin. emerts, 
and ~ i m l l a r  personnel 

All matters developed or ducovsred by an .merrigator authorized 
under this paragraph shall be treated as prmleged matter. Z o  mfor- 
m a l m  developed by such am investigaror shall be dinclosed, nor shsll 
any physical evidence diaeavered by such investigator be turned over to 
any perian other than  the counsel, or such peraon as may be designated 
in writing by him, a h a  made the request for such % e ~ v i e e % .  

The foregoing provides a workable solution within the military 
framework. I t  follows the principle that  the jab of the criminal 
investigator is to  get the facts, not to get an accused. However, 

110 18 U.S.C. E 3006A (1964 U.S. Code Cong. and Ad, News 27831. 
1 1 1  Drafted bv  the Nat'l Conference of Commissioners on Unlform State 

 MODEL DEFEIOER ACT 5 3 ( b )  (10683. 
~ ~ J M O D E L  DEIZXDER ACT 8 a l b ) ,  comment (1969). 
114 E..., the warning requirement of UCIJ ar t .  31: the extremely liberal 

discovery afforded the accused by the  M ~ V A L  R)R COURTS-MABTIAL. Uxlrm 
STATES, 1961. 
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the procedure is not automatic and thus the convening authority or 
his representative will be able to screen out and deny unnecessary 
requests. In case of denial of such a request, the defense coun. 
sel will be able to litigate the reasonableness of such denial."s 

The procedure is based upon the mechanics af paragraph 116 
of the Manual fo r  Courts-Mnrtinl; the experience factor gained 
in the use of paragraph 116 of the Manual indicates that  such 
a procedure is workable on a day-to-day basis."' 

The absolute privilege between the attorney and the investi- 
gator is necessary and in accordance with an enlightened view 
of the las.llr The investigator is an extension of the defense 
attorney and for that  reason should communicate only with him. 

By adopting this Broposed solution, m e  can give the defense 
an essential tool to use mlien It is needed. Only by alloning full 
and free investigation to the limits of our  resources can w e  hope 
to ascertain the truth.  

VI. CONCLUSIOX 

Procedures, in and of themselves, do not provide optimum sol". 
tians to  problems. Basically ". , , a good relationahill between 
the [militarsl police and the staff judge advocate dread? 
exists." l L 8  The building and fostering of this relationship re- 
mains the key to the accomplishment of the mission of both. 
Judge advocates should continue to educate CI agents to the ad- 

11s See, e.g., ACM 1 6 x 2 ,  Shelby 29 C . E . R  883 i1960) 
1.6 I discussion of paragraph 116 of  the MAXUAL POR C o u m s - M l n r n ~ ,  

UXITLD STATES, 1951 and the surroundmg eases may be found m Gllbreath, 
Erprr t  Rilnesira at Government Ezpenso io7 Accused Pcrsans m T ~ i o i s  by 
Courte~Miarc~ol (unpublished thesis I" the l ibmry of The Jvdge Adraeate 
General's Sehoai, Charlottes\ille, Virginia.) The reasons stated for this 
proposal might *ell justif)- the ful l  time assignment of defense mvestigators 
mmiiar to the current practice in public defender officer. However, tha t  
additionai dtep has not been recommended since such a proposal would not 
be practically acceptable at this time. A d o p t m  of the author's p m p o s ~ l  
might well fvrnish empirical data for thm fur ther  concept. 

117 See, e . ~ . ,  State %.. Kociolak, 23 N.J.  400, 129 A.2d 417 (19673 where 
the c o w l  stated ~ ~ m m u n i c a f m n s  between defendant's attorney and an expert 
retained by him are Privileged; CIL. CODE OF CIVIL P R O C ~ U R E  5 1881 pro- 

nor m." m attorney's secretary, stenographer, or clerk be ex. 
out the consent of his employer, eoneerning any fact  the knoal.  

ch has been acquired ~n such eapaeits," and CAL. PENAL CODE 
6 1102 makmK the rules of evidence in chi1 actmns a m l x a b i e  eenerallv to 
criminal actio&; for  an account of the r e l a t i o n s h i p b e t r e e n ~ t h e  P ib l ie  
Defender and hm investigators see BLISS, DPENSE INIESIIOATIOY 63 (196.3). 

1~ Letter from Colonel William G. Easton. Command Star Jndge Advo- 
este,  Cnited States Contmental A r m s  Command, to author,  dated Dec. 11, 
1963. 
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vantage of consulting with the chief of mililary justice or the 
regular trial counsel from the beginning of his investigation; 
the staff judge advocate should keep the provost marshal advised 
of changes in the law and periodically offer to present legal 
instruction to  lhe CI detachment in the area. 

However. a t  times, detailed procedures are necessary. The 
staff judge advocate and provost marshal may no1 be in accord 
as to what musl he done; again, the parties may wish to  proceed 
along certain lines hut feel they are not authorized to do so. 
In  such cases official procedures are necessary lo  accomplish the 
desired task and to fulfill the assigned mission. 

There is a great need for proeedures authorizing privileged 
defense use of the investigative and technical facilities of the 
local criminal investigation detachment and for permitting judge 
advocate participation in legally difficult investigations. These 
two proposals balance each other and are measures which will 
increase the likelihood that the trulh ~1.111 be found. This tends 
to protect the innocent suspect and insure a legal conviction of 
the guilty accused. 

The proposal designed 10 insure that the staff judge advocate 
receives the reports of investigation of the local criminal mwsti-  
gation detachment merely makes mandatory a procedure which 
i s  fairly common a t  present. However, this small but n t a l  point is 
iniportant enough so that the practice should he made Army- 
wide. 

The proposal t o  permit the staff judge advocate t o  obtain 
needed information was designed to carer certain unusual situa- 
tions. I t  15 an extraordinary procedure and would he used spar- 
ingly. However, certain situations a re  conceivable where this 
procedure could be used and would be necessary for the accom- 
plishment of the staff judge adrocale's statutory responsibilities. 

The adoption of these propo~als will provide procedures which 
will help build the vital relationship between the staff judge 
advocate, the provost marshal and the criminal investigation de- 
tachment of a command. The judge advocate and provost marshal 
team has alvays contributed materially to the Army's law en- 
forcement effort; these proposals will help it do so more effec- 
tively in the future. 

JACX Dl. MARDEN* 
* Captam, JAGC; Chief, Plans Division. The Judge Advocate General's 

School, U S .  Army, Charlottesriiie. Virgmia: B.A.,  1958, New Ymk Cni. 
versity; LL.B., 1956, New Yark University: Member of the Bar of State Of 
Neu York, and of United States Supreme Court, LTnited District Court, East- 
ern District and Southern District of New York. and United States Court of 
Military Appeals. 
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BOOK REVIEWS" 

CRIMIKAL PROCEDURE IN THE UNITED STATES DIS- 
TRICT AND MILITARY COURTS. By Marvin Comisky and Louis 
D. Apothaker, Philadelphia, Pennsylvania: Joint Committee on 
Cantinuing Legal Education of the American Law Institute and 
the American Bar Association, 1963. Pp  453. 

For more than a decade the relationship between the pro- 
cedure in Federal District Courts and in Courts-Martial has 
been of steadily increasing interest to both the military and 
ciwlian practitioner. The Congress itself, when enacting the 
Uniform Code of Xditory Justice,' provided that the procedure 
in military tribunals might be prescribed by the President by 
regulations which should, so f a r  as he deems practicable, apply 
the principles of law and rules of eridence generally recognized 
in the trial of criminal cases in the United States district 
Pursuant to the authority delegated to him by the Congress and 
by virtue of his authority as President of the United States, the 
President has prescribed the procedure and rules of evidence 
far military tribunals in the form of an Executive Order.8 The 
?ilanual has been uf inestimable value for the services, not only 
for the military lawyer, but also for "counsel" practicing before 
special couris-martial who need not be qualified Ia7wers.' Even 
the United States Court of Military Appeals has referred to the 
Manual in somewhat glowing terms.S However, I t  has been clear 
for a t  least ~ereral years that Manual provisions can not be fol- 
laa.ed uncritically in every case.6 AB a matter of fact, i t  has 
been recognized that the Manual can be a dangerous instrumen- 
tality in the hands of people who are not thoroughly familiar 
Kith military law.? In the first instance, It must be recognized 

* T h e  o p m i o n ~  and eonclns~oni presented herein are those of the individual 
reu~ewerr and do not neeesmniy represent the v iem of The Judge Advocate 
Generapa School 07 any other gaaernmental agency. 
110 T.S.C. $ 8  301-936 (1956) [heremafter cited as CCMJ]. 
1 CCMS art. 36.  
B M.AFDAL FOR COURTS.MARTIAI. CXITEU STATES, 1951, issued by Executive 

Order 10214, 16 Fed. Reg. 1303 (1951) [hereinafter cited as XCM. 19511. 
4 See United States V. Culp, 14 T S.C.M.A. 199, 33 C . I . R .  411 (1963). 
S S e e  Umred States v Drain, 4 U.S.C.lLA 646, 648, 16 C.M.R. 220, 222 

(1954) :  United Stater V. Hemp, 1 U.S.C.M.A. 280. 285, 3 C.X.R. 14,  19 
(1912).  

PSee, e.#., United States V. Smith, 13 U S.C.M.A. 101, 32 C.M.R. 105 
(1952).  
I See United States V. Rinehart, 8 U.S.C.M.A. 402, 24 C.M.R. 215 (1951). 
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S S e e  Umred States v Drain, 4 U.S.C.lLA 646, 648, 16 C.M.R. 220, 222 

(1954) :  United Stater V. Hemp, 1 U.S.C.M.A. 280. 285, 3 C.X.R. 14,  19 
(1912).  

PSee, e.#., United States V. Smith, 13 U S.C.M.A. 101, 32 C.M.R. 105 
(1952).  
I See United States V. Rinehart, 8 U.S.C.M.A. 402, 24 C.M.R. 215 (1951). 
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by the user that  only those portions which a r e  procedural in 
nature have the force of lax,8 and substantive partions, while 
perhaps of some persuasive value," need not be followed.'0 How- 
ever, the mere fact that  a provision is procedural in nature does 
not necessarily require an adherence to it. Two tests must be 
satisfied before such a provision will be held to be of binding 
character. First, the provision must not be contrary t o  the 
Code:" and, second, I t  must be prescriptive.'l &loreover, in the 
event there is doubt as to the prescriptive or discoursive nature 
of a prorision, i t  will be presumed that the President intended 
to follow the federal rules, since Article 36 of the Code requires 
him to do so nhererer practicable.lS Consequently, there is a 

cases that  a provision simply discusses 

A treatise comparing the federal and miIita>- procedure has 
long been overdue. A careful work of that  nature would be of 
great ralue to both the military and to the civilian practitioner 
!rho appears before military t r~buna l s . :~  Messrs. Comisky and 
Apothaker have made the first serious effort in that  direction. 
Their book ConsiSts of 184 pages of text and 248 pages of appen- 
dices. Approximately 20 percent of the text and 38 percent of 
the appendices are devoted directly to  Military Justice. The 
authors have attempted to make those portions of the book deal- 
ing with civilian practice more than merely a catalogue of relevant 
rules and statutory provisions, and a t  various places through- 
out those portions there appear several "how to do ii" practical 
hints in interviewing the client and witnesses, pleadings, select- 
ing the jury,  arguments, requests for instructions, motions, and 
in the fields of sentencing, probation, and parole. Since the book 
is intended to  be a baslc practice manual in criminal procedure, 
only occasionally is an effort made to analyze or critically exam- 
ine some of the serious basic problems in criminal justice. The 
partions of the book dealing with civilian procedure appear to 
be of Some value to the lawyer with limited experience with 
federal criminal practice. 

* United States Y .  Smith,  13 U S.C M A .  106, 32 C M.R. 105 (1852) 
9 See Vmred States j'. Margelmy, 14 U.S.C.M.A. 65,  33 C.M.R. 267 (1963). 
10 United States \. Bernaeki, 1 3  U.S.C.M.A. 641, 33 C.M.R. 113 (1863) i 

$1 UCMJ art 36. 
19 United States I. Mmre, 14 U.S.C.M.A. 636, 34 C.X.R. 415 (1864). 
13 I b i d .  
" C f ,  United States V. Xraskouakaii, 9 U.S.C.M.A. 607, 26 C.M.R. 381 

(19583. 
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The authors have catalogued the various stages of military 

justice procedures, but they have unfortunately relied too heavily 
u p n  provisions of the Manual. While reference is made to some 
of the decisions of the United States Court of Military Appeals 
which have invalidated Manual provisions, the discussion of mili- 
tary procedure i s  in general misleading, since the authors have 
omitted many other decisions of the Court which have inter- 
preted Xanual provisions and in some instances created entirely 
new concepts. A few examples of the deficiencies of the book 
in this area follow. 

The authors compare the Article 32 Pretrial Investigation with 
the indictment by a civilian grand jury. While some comparisons 
are  no doubt present, the Court of Xilitary Appeals has stated 
that  the Investigation is more analogous to  the preliminary hear- 

Moreover, it would appear that  the Investigation has f a r  
more of the characteristics of a preliminary hearing than of an 
indictment. The authors cite the case of Cnited States 2.. Gunnels1B 
and Cnited States L .  Rose“ as authority for the proposition that  
a militarr accused has a right to have counsel ir.ith him during 
the interrogation before charges are preferred. The Court has 
refused to go that far ,  and in one case,ls it specifically refused to 
so hold. The authors indicate a t  page 77 that  the 1a.w officer has 
no authority to  forbid the taking of a deposition. This position 
i s  based upon the Manual interpretation1e of Article 49n of the 
Code which provides that  depositions may be taken unless for- 
bidden by the convening authority f a r  good cause. The Court 
of Military Appeals, however, apparently has not been impressed 
with that  provision of the hlanual and has approved the action 
of a law officer in forbidding depositions v.ithout bothering to 
discuss the paragraph in question.zo The authors indicate a t  
page 97 that  an officer can be eliminated from the service by 
court-martial sentence only by a dishonorable discharge. Actually. 
officers can be eliminated punitively only by a dismissal.z1 The 
authors s ta te  at page 110 that  when there is no objection to  the 
challenge of a member of a court-martial, the  member is excused 
forthwith. That position is based upon provisions to that effeet 

lb See Knited States V. Eggers, 3 U.S.C.M.A. 1’31, 11 C.M.R. 191 (1’35Sl. 
I B S  US.C.M.A. 130.23 C.M.R. 314 (1917). 
lis K.S.C.MA. 441, 24 C.M.R. 251 (1957). 
IBUnited States Y .  Melville, 8 U.S.C.M.A. 5’37, 26 C.M.R. 101 (1958). 
19 MCM, 1951, paras. 1170. 8. 
POSee United States Y .  Murph, IS U.S.C.M.A. 629, 33 C.M.R. 161 (1963). 
21See UCMJ, Art. ilb. United States V. Briseoe, IS U.S.C.M.A. 510, $ 3  

C.M.R. 42 (196s). Of cou;se, the e b d s  of B dismissal and of B di8honorsblo 
discharge are pTsctieally equivalent. 
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found in the Manual a t  paragraph 6 2 h ( 2 ) .  This treatment would 
perhaps be more helpful t o  the practitioner if i t  were qualified 
to reflect the decision of the Court of Military Appeals in the 

On page 162, the authors state that  "the accused has 
ten days from the day the sentence is adjudged within which to  
submit his request that he be represented by appellate counsel" 
before a board of re\-iev That statement 1 3  based upon Manual 
provisions to the same e f f eaZ3  The value of the work would be 
improved by reflecting rherein the decisions of rhe Court inrali- 
dating that provision of the Xlanual,s4 and extending the time to 
ten days from the date the accused is notified of the convening 
authority's action. 

The authors cite 84 decisions of the Court of Military Appeals 
and boards of review. In only two instances do they specifically 
identify a decision as being that of the Court. In all other in- 
stances the form of citation does not distinguish between deci- 
sions of the Court and those of the boards of review Only a 
lawyer thoroughly familiar with the thirty-fire volumes of the 
Court-.l.lnrlinl R ~ p o r t s  1s able to identify a particular decision 
as that of the Court. The neophs-te, to  whom this portion of 
the book is direcred, would not likely be in a position to do so. 
This defect is aggrayated by the fact that  the authors apparently 
assume that decisions of the boards of renew and those of the 
Court are of substantially equal authoritr. 'j The value of the 
book rrould be enhanced considerably if the form of citation 
clearly identified a particular decxion as being that of either the 
Court or of a board of review. 

2 2  See United States V. Jones, i U S.C.M.A. 283, 22 C.M.R 7 3  (1955), 
holding tha t  B failure a i  the law offleer t o  permit the court members to vote 
on the  challenge is contrary to Irtieles 41, 51, and 52 of the Code In t h a t  
esse, houever.  n w a ~  further held tha t  a failure to fal loa the pireretibed 
Codal procedure. ah i ie  eimr, _a6 not prejudicial in the particular ease. 

23\ICM, 1951. para 4 8 j ( 3 ) .  
24 Vmited States v. Darring, 9 K S C.5l.A. 651, 26 C.M.R. 431 (1958).  
25 The deeiiions of the boards of review are oi persuasive \ d u e  only in 

sister ~ e r v ~ c e s  and are often not even foiiared in the same service. See, e.*., 
l C M  14745. Baanron, 25 C.M.R. 832 (1958). The Court never attributes t o  
them more than  persuasive authority and sometimes 'gnorea them aitogether. 
In this connection, the anthorn sometimes appear to piaee unaarranted reli. 
snee "pan decisions of boards of re~ ie iv .  For example. a t  152, the authors 
refer to "Bilimgiy and Stone, 20 C.M.R. 917 (1951)" 8s "changing the  rule" 
ret  i a r th  in MCM, 1951, para. 7 6 b ( 3 ) .  Of emrse, since this i s  an Air Force 
Board of Reriew deeman, i t  eovid have tha t  effect. if a t  all, only in the  sew. 
ice appointing the board. 
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The authors refer, apparently with approval, to "Court-Martial 

Instruction Draft  and Guide," as being discussed in Cnited States 
T. Griev,M as an aid to  the law officer in preparing his instruc- 
tion. In Grier, the Court actually referred to  Department of the 
Army Pamphlet 27-9, Militnry Justice Hnndbook,  The Law OD- 
C L I  (19543, which, however, has been superseded by the 1968 
edition of that  publication.z- 

The appendices appear to be of some value to the busy civilian 
practitioner. In addition to the Federal Rules oi Ciiminal Pro- 
cedure, various sections of Title 18 of the Z'ntted States Code, 
3 time table for lawyers under the Rules, and various forms for 
practice in the civilian courts are reproduced. The authors also 
reproduce in the appendices the l'nniform Code of .W;litoru Justice 
and the "Procedural Guide for Practice before General and Special 
Courts-Martial." Unfortunately, however, the Guide is repro- 
duced without change, comment, or criticism and, therefore, in- 
cludes several procedures which are archaic, invalidated, or 
frowned upon by the Court  of 3lilitary Appeals. 

In view of the hear)- reliance upon the Manual for Courts- 
.Ilni<tinl, with oniy limited consideration of the decisions of the 
United States Court of M h t  
tunate substantial failure ta di 
Court and the boards of review, the book appears to have only 
limited value in the military justice field. The Mnnwal io? Courts- 
Martto1 IS presently under revision by the services to reflect the 
many changes in individual rules and entire concepts brought 
about by the decisions of the Vnited States Court of hIilitarr 
Appeals, and, when completed, i t  may be relied upon to some ex- 
tent as the aade meciiin of the military practitioner. Neither now 
nor then, however, may it safely be utilized without reference to  
the decimns of the Court. 

In spite af the defects mentioned, however, i t  is believed that 
the authors have rendered a service to those interested in both 
military and federal practice. They hare demonstrated the need 
for further comparative studies of these two vital and dynamic 

*a6 U.S.C.M.A. 218, 19 C.M.R 344 (1955), 
27 Even the lateat edition has become subntantially outmoded due to de. 

eisions a i  the Court of Military Appeala in many important areas. A later 
edition IS already being prepared. 

naMCY,  1851, Appendix Sa. 
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systems of law. It is to be hoped that they soon will be forth- 
coming. 

ROBERT L. WOOD" 

pdy, 4dv;- 

univerrity oi Gem&; LL.B., mi, university oi( ~ e o r p i a ;  'Memh'of  th; 
Bars of the State of GeOWil, and of the United States Diatrict Court 
Northern District of Georgia, and the niM Sbtes  Court of Milib& 
APWdS. 
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W E N  YOU HEED A LAWYER. By Kenneth and Irene Danel. 

son. New Yark: Doubleday & Ca., 1964. Pp. 287. 

One of the most difficult problems faced by the judge advocate 
in advising personnel of his Imnmand in the legal assitance pro- 
gram is that  often the potential client does not realize that  he 
haa a legal problem until it  is almost too late for the legal advisor 
to be of help. On the other hand, wholesale attempts to  inform 
non-lauyer personnel of what the law is, in anticipation of their 
problems, is fraught with the danger that  the individual 80 in- 
formed may attempt to  act exclusively as his own lawyer, with- 
aut recourse to  the advice of qualified counsel. Nowhere more 
than in the law 1s that maxim true which teaches that  a 
little knowledge is a dangerous thing. However, despite the 
obvious difficulties of writing "law for the layman,'' there is an 
almost universal acceptance a t  the bar of the need for programs 
in this area. Time Magazine has recently been carrying a fea- 
ture which reports and analyzes the important legal issues of the 
dny for the non-lawyer. Anthony Lewis, staff legal writer for the 
N e w  York Times, has contributed much toward lay understand- 
ing of the legal issues in the news, and when the United States 
Supreme Court renders an important decision, many thousands 
of people turn first to his column to find out exactly Khat has 
happened. On a more personal level, the American Bar Associa- 
tion has begun the project of preparing and distributing to local 
newspapers a law-far-the-layman column, entitled "The Family 
Lawyer." The Army has undertaken a program of "preventive 
law" as part of the legal assistance service rendered to soldiers.' 
P a r t  of this program involves dissemination in lay language of 
legal information of interest and importance to  the ordinary 
serriceman.2 The Staff Judge Advocate of one Division in Europe, 
as par t  of this program. distributes monthly a bulletin for  the 
information of the personnel of that command.8 Thus, those who 
undertake to  write a "layman's handbook af law" are in good 
company, notwithstanding the obvious pitfalls of such an en- 
deavor. 

When You Need A Lntoyer, by Kenneth and Irene Donelson 
of the California Bar, is the best effort in writing a law for  the 
layman manual to come across this reviewer's desk in a long 
time. The major problem with most writing in this field is that  

1 See Army Regulations No. 600-14 (10 Jan 1963). 
1 JAGAA BUL. NO. 1965-3A, para. IVD (4 Mar 1965). 
I See also S~YDER, EVERY SUIYLCEMAI'I LAW- (Staekpole, 1963, re. 

> iered by this reviewer in Army Magazine, December 1964, at P. 78. 
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after the correct and proper introduction is given indicating tha t  
the volume is not intended to be a substitute for a lawyer, the 
author thereafter proceeds to write a manual giving definite 
legal answers to legal questions which, despite the caveat, must 
be extremely tempting for the layman to use in place of a lawyer. 
Nevertheless, the lsyman quite often needs information about 
the law in order ta determine whether he should see a lawyer. 
It is this approach hnd this theme that the Daneisons hare most 
artfully developed. Each of the areas of law discussed is pre- 
sented not in terms of substantive  answer^ but in terms of the 
information needed by the layman in order t o  form a judgment 
as to whether he should seek counsel. Further, unlike other works 
in this field, this volume 1s not simply a second-rate legal horn- 
book. Thls 1s evidenced by its method of organization which 
does not follow a l a i r  school subject matter division in its chap- 
ters, but rather a division which IS relevant to the layman's 
thinking and approach. 

Not all topics in the law are covered but rather those with 
which the ordinary citizen will most often meet and on which 
he may be undecided about the need for counsel. Domestic rela- 
tions covers a larger portion of this bank than the ordinary legal 
curriculum. On the other hand, there 1s nathmg on corporations 
ithe authors apparently assuming thar anyone who gets involved 
in corporate activity knows that the ansner to the question 
"\Then do you need a lawyer?' 1s "always"). There IS, however, 
a worthwhile section on "Going into Business" uhich includes 
enme practical comments on partnerships. Other substantive 
areas covered include "Wills," "A Death in the Family," "Buying 
and Selling a Home," "Libel, Slander, and the Right of Privacy." 
There are also excellent sections on automobile accidents, buying 
on credit, and children. In addition, there are several sections 
on nansubstantive area8 of interest to the layman. There is a 
goad chapter on courtroom procedure which should make the 
layman more a t  ease when appearing as a party or a witness. 
There is also an extremely useful section an "Choosing a Lawyer" 
and "Proper Legal Fees," probably the most important topic in 
any manual of law for the la3man and quite often the least 
developed. The book is replete with cases reduced to non-technical 
terms which are used, not to point out abstract legal principles, 
but to point out the real necessity of coun~el in situations where 
the laqman might otherwise believe that he could "go It alone." 
'The Danelsons certainly develop the theme current in the falk- 
ways of our legal tradition that "he who act: as his own lawyer 
has a foal far a client." 
170 A00 I80,B 
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On the question of whether an individual should write his own 

will, the Donelsons make their point in another interesting way. 
They quote the following old toast of English lawyers: 

Kow thia festive oe~as ion  our spirit unbends, 
Let UB never forget the profe8sion's best fnends, 
So we'll send the wine around and a nice bnmper fill 
To the jolly old fellow wha ivntos his o l n  wili.4 

In addition t o  illuminating the problem of when the layman 
needs a lawyer, the Donelsons also give the layman some ideas 
on problems that i t  is primarily his responsibility to salve. They 
point out, for example, the foolishness of writing a will (or more 
correctly having i t  written by an attorney) and thereafter hiding 
i t  so carefully that it can't be found after your death.E There is 
some constructive personal advice, that  the Donelsons have no 
doubt acquired from years of the human experience of the prac- 
tice of the lair., concerning such matters as marital difficulties, 
the adoption of children, etc., which, while they might not be 
classified as strictly legal, nevertheless are extremely useful and 
very appropriate in a volume of this type. The Donelsons convey 
to  the potential client an  honest appraisal of the lawyer's frame 
of mind. They speak about the good attorney and the good client; 
indeed the reader of this volume can be expected to  avoid those 
inccnsiderate and unthinking actions which stram the attorney- 
client relationship. 

The Donelsons are extremely accurate in those areas where 
their purpme necessitates a discussion of the rules of substantive 
law, and their writing demonstrates a great breadth of knawl- 
edge and experience. The secret of writing this type of volume 
appears t o  this reviewer to consist of making general rather than 
universal statements about even the clearest propositions, and 
then substantiating them with specifics: "Far example, the law 
in California is . . ." or "A New Yark statute praaides that. . . ." 
In  this way, not only will error be avoided, but further, there 
will be communicated to the lay reader sufficient information to 
inform him generally without encouraging him to act in reliance 
an the information in all situations without professional advice. 
This style 1s particularly necessary in areas where the attorney 
is "certain" that the law i s  universal. The Donelsons have slipped 
into this error once or twice and have made unirersaily applicable 
statements about the law in some situations where the law is to 
the contrary in one or more jurisdictions. Nevertheless, this 

4 P. 179. 
6 See pp, 179.80. 
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rarely occurs and is not a serious problem. By and large, the  
Donelsons have perfected that skill of general legal writing (par- 
ticularly in writing for the layman) which can be best described 
as the artful hedge. There is no information contained in this 
volume which, to the beet of this reviewer's knowledge, would be 
seriously misleading to a potential client anywhere in the United 
States. F~nall)-, It i s  Important that the Donelsons do not pretend 
to hare covered the entire field. Their recognition of the limita- 
tions af any endeavor of this type is beet summed up by the 
concluding paragraph of their book: 

It wau.d >e ~mpori.ble !o set  fo r th  every m u a t i o n  ~n vhieh sou 
should Eeek legal adv.ce Ne,v s m a t m s  a r m  each day:  and as -'e 
speed ahead ~n o u r  apace aee. many new legal pioblems w e  never 
dreamed o i  beiore *ill be barn. J l ib f  remember this IVhen in doubt,  
call SOUL l ae )er  lgnaiance of  the law .s no exeuie--eipec.all) uhen 
there 's  help BJ c lose  83 your telephone." 

Of course, the civilian client aln-ays Iias the problem of whether 
legal advice in B particular situation 1s worthnhile. and prelim- 
inary advice on this itself may cost him money. This is a 
problem which the serviceman does not face, and it is therefore 
alivays amazing t o  note how many servicemen do not  obtain legal 
ad\ice nhen  the? shoald have it The onlr answer must be that  
they are unaware either of the availability of the legal assistance 
program os of the times n.hen it should he used. Considering 
the tremendous effort made by the Army to make soldiers aware 
of the existence of t k  legal assistance program; the latter reason 
must be the dominant one. If this 1s so. then the Donelsons' 
volume is an excellent piece of writing to have easily awlab le  
to every serviceman and is B worthwhile item for u n i t  libiaries 
and like facilities. Although this book speaks in general terms 
and does not particularly address itself t o  the military situation, 
nevertheless. one thing that is apparent in the work of any legal 
assistance office 1s that most of the soldier's legal prohlemn are 
not substantially different from those of his civilian hrother.8 

This book, When Yoit Xeed .1 Loxyer ,  by Kenneth and Irene 
Donelson, is probably one of the best efforts to date to commu- 

OP 278. 
- S e e  Army Regulation8 No. 600-14, para. 4a (10 Jan 1963) See also 

Prrsonol Finance?. Aiding the Smmorman, N. Y. Times, Jan. 6 ,  1 9 6 4 ,  I. 42, 
e d  2. 
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nicate to the lay public the function of the attorney in general 
practice, his availability, and the need fo r  his services. 

B. ANTHONY MOROSCO* 

~~ ~ 

* Captain, JAGC; Editor, Militand Law Reuiew, Publieationa Division, The 
Judge Advocate General's Sehaoi, U.S. A m y ,  Charlottesriile, Virpinia: A.E., 
1958, Fordham University: LL.B., 1961, Columbia University; Member of 
the Bar of the States of New York and Virginia, and of the United States 
Court of Military Appeals. 
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