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PREFACE 
The Military Law Resiew is designed to provide a medium fa r  

those interested in the field of military law to share the product 
of their experience and research with their fellow lawyers. Arti- 
cles should be of direct concern and import in this area of schol- 
arship, and preference will be given t o  those articles having last- 
ing value as reference material far the military lawyer. 

The Militam Law Review does not purport to promulgate De- 
partment of the Army policy or to  be in any sense directory. The 
opinions reflected in each article are those of the author and da 
not necessarily reflect the views of The Judge Advocate General 
or the Department of the Army. 

Articles, comments, and notes should be submitted in duplicate, 
triple spaced, to the Editor, Militarg Law Review, The Judge Ad- 
vacate General's School, U S  Army, Charlottesville. Virginia 
22901. Footnotes should be triple spaced, set out on pages separate 
from the text and foliow the manner of citation in the Harmrd 
B h e  Book. 

This Review may be cited as 42 MIL. L. REV. (number of page) 
(1968) (DA Pam 27-100-42, 1 October 1968). 

For aale by the Superintendent of Documents, United States 
Government Printing Office, Washington, D.C. 20402, Price: $.I5 
(single COPY). Subscription price: $2.60 a year:  5.16 additional 
for foreign mailing. 

4 
JI. 

I 





Pam 27-100-42 

i 

HEADQUARTERS 
DEPARTMENT OF T H E  ARMY 

WASHINGTON, D.C., 1 October  1968 S O  27-100-42 1 
MILITARY LAW REVIEW-VOL. 42 

PIS. 

Articles: 
Exclusive Remedy Provision of the Federal 

Employees' Compensation Act-Fact or 
Fiction? 

hIajor John R. Thornock ~ ~ ~ ~ ~ ~ ~ ~ ~ . ,  ~ - ~ 1 
The Situation of the Armed Forces in a 

Constitutional Democracy 
Professor Dr. Klaus Obermayer ~ ~ ~ ~ ~ ~ ~ ~ 41 

WLrando and the Military Development of a 

Major Donald W. Hansen ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ 55 
Liability to Passengers in hIilitary Aircraft 

Majar Norman S. Wilson . ~ ~. . . .~ .... 101 

Constitutional Right 

ACO 18618 iii  



PAUL JOSEPH KILDAY 

Judge of the United States Court of Militmy Appeals 
1961-1968 

Paul Joseph Kilday was barn in Sabinal, In Uvalde Count?, 
Texas, on 29 March 1900, the son of Patrick Kllday and Mary 
Tallant Kiiday. He went to school in San Antonio, Texas, where 
he graduated from high school in 1918. Subsequently, he attended 
St. Mary's College in San Antonio. He received his L L B  degree 
from Georgetavn University, Washington, D.C., in 1922. Judge 
Kilday is survived by his widow and two daughters, Mary 
Catherine Kiiday and Betty .4nn Drogula, and two grandchildren. 

From 1918 to 1921, Judge Kiiday served as Clerk to the United 
States Civil Seryice in Washington, D. C.  The following year he 
served as Clerk to the United States Shipping Board, Emergency 
Fleet Corporation, also in Kashington. In 1922, Judge Kilday \vas 
admitted to the Texas Bar and entered private practice in his 
home city of San Antonio. He was appointed first assistant Dis. 
tr ict  Attorney for Bexar County, Texas, which includes San 
Antonio, in 1936, and served m that capacity from 1936 until 
1938, when he was elected to Congress. 

Judge Kilday represented the Twentieth Congressional District 
in Texas, in the House of Representatives. beginning with the 
76th Congress 12 1939, untd the 87th Congress, in 1961. During 
that time he serred on the House Armed Services Committee from 
1946 until 1961, and also on the Joint Committee on Atomic 
Energy for over ten years. Aa a Congres8man and a Chairman of 
various House Armed Service Subcommittees, Judge Kilday plared 
a significant part in the drafting of the Uniform Code of Military 
Justice, the creation of an independent Air Force. and the spon. 
soring of continued pay raises far service members 

Judge Kilday resigned from Cangresa in 1961, when he was 
appointed b!- President Kennedy as a Judge of the 
Court of Military Appeals He served in that capa 
death an 12  October 1968. 

In addition to k i n g  a member of the Texas Bar. Judge Kilday 
sisa belonged ta the American, Texas. and San Antonio Bar As- 
sociations, as x e l l  a8 the Democratic Party and the Knights of 
Columbus. 



Y 





FEDERAL EMPLOYEES' COMPENSATION ACT 

EXCLUSIVE REMEDY PROVISION O F  T H E  
FEDERAL EMPLOYEES' COMPENSATION ACT- 

FACT OR FICTION?* 
by Major John R. Thomock*" 

This art& contains an examination of the exclusive 
remedu prosision of 5 C.S.C. S 8116 (e)  ( 1 3 6 6 ) ,  with 
emphasis on its application when one government em- 
ployee is injured o r  kzlled by  the tortious condcot of an. 
other; its relationship with the Gooernment Drluers' 
A c t ,  28 U.S.C. 5 2673 ( 1 9 6 4 ) ,  and similar l e g i s h t i a .  The 
author diseases the liability o f  the Cnited States by way 
of contn'butta or indennitg ~9 a joint tort-feasor when 
compensation has been awarded a ph in t i f .  

I. ISTRODUCTION 
I t  is the aim of this article to probe the background of wark- 

men's compensation and to analyze critically various principles, 
concepts and fallacies which have produced unintended and some- 
what deleterious effects by the application of the exclusive rem- 
edy provisions of the Federai Employees' Compensation Act > 
and various provisions of the Federal Tort Claims Act.Z Particu- 
lar attention will be given the so-called "Government Drivers' 
Act"J and the liability of the United States for contribution 
or indemnity as a joint tort-feasor when F.E.C.A. compensation 
has been awarded a plaintiff-government employee. The problems 
herein arise first, when one government employee acting within 
the scope of his employment injures another government employee 
under circumstances making the injured employee eligible for 

*This article was adapted from a thesis preliented to The Judge Advocate 
General's School, U.S. Army, Charlottewiile, Virpinia, while the author 
was B member of the Sixteenth Advanced Courae. The Opmions and eon- 
 elusion^ presented herein are those of the author and do not neeeasarily 
represent the views a i  The Judge Advocate Gsneral'e School 01 any other 
mvernmentai sgeney. 

**JAGC, 0,s. Army:  Aiaiatant to Illrector, Plana and Pubiieations De. 
partmerat, The Judge Advocate General's School; B.A., 1857, LL.B., 1Q60, 
University of Idaho. Admitted to practice before the bara of the State of 
Idaho, the United States Court of Miiitary Appeals, and the United States 
Supreme Court. 

' 6  U.S.C. gg 8101-50 (1886) [hereafter called F.E.C.A.]. 
'28 U.S.C. $ 5  1846(b),  267140 (1864) [hereafter called F.T.C.A.]. 
'28 U.S.C. 5 2879ib)- (e )  ( lS84) .  

*oo 68688 1 
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F.E.C.A. benefits; and second, the United States' liability by way 
of contribution as a joint tort-feasor when compensation has been 
awarded a plaintiff. The various combinations of injured parties 
and causes of injury considered will be: 

1. Federal civilian employee toitmusly injured by a member of 
the armed farces. 

2. Federal civilian employee tortiously injured by another co. 
worker federal employee. 

3. Federal civilian employee tortiouely injured by another fed- 
eral employee (eo-employee) who does not qualify as a co-worker.' 
Throughout the article reference will be made to the exclusive 
remedy provisions of F.E.C.A. It should be noted that the Long- 
shoremen's and Harbor Workers' Compensation Act: is made 
applicable to most employees of nonappropriated funds,a and that 
the exclusive remedy provision applicable to the nonappropriated 
fund employees is virtually identical ta that of F.E.C.A: There- 
fore, whenever the provisions of F.E.C.A. a re  considered, those 
discussions and conclusions are equally applicable to the nonap- 
propriated fund employee. 

11. HISTORY O F  WORKMES'S COMPENSATION 
A HISTORICAL BACRGROCSD 

The scope and magnitude of the changes brought by the indus- 
trial revolution have been and will continue to be analyzed by 
writers of nearly every bent. For the purposes of this article, suf- 
fice it to say that one of the sociological changes wrought by in- 
dustrialized society was a greater awarenes~ of the workingman's 
position in life and his basic rights vis-a-vis industry and society. 

1. h d w t r i a l  Disability Low. 
Contrary t o  popular belief, workmen's compensation had its be- 

ginnings in the tribal laws of Chariemagne's time and the 
Frankish Empire. ~ These earliest beginnings found new life in 
nineteenth century Germany under Bismarck. In 1884, after a 
progressive development, Germany adopted the first modern com- 
pensation system. some thirteen year8 before England; twenty- 
five years before the first United States jurisdiction; and fully 

-- 
'The details of these eatermier will be discussed I" part V injra. 
' 38  E.S.C. 50 8oi-:o 11064).  
6 U S  C 8 8172 i l86Ri 

- 5  U.S C. i 8173 (lQ66f. 
'Sss Small, The General SL~vetwe or Lo% Appiieabir ( 0  E n p l o y r e  I n p r y  

and Death, 16 \-AND. L. RE, 1021 ( 1 9 6 3 ) .  

2 AC" SlSBB 
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sixty-five years before Mississippi, the last American state to do 
6 0 . ~  The German system was unique in that  it featured contribu- 
tiona by the worker himself.ln The English development took a 
similar, although somewhat later course. The common law proved 
incapable of adapting to the new industrial age requirements in 
this area. With common law tort principles bottomed on fault- 
liability concepts and the defenses of ( a )  fellow-servant, (b)  as- 
sumption of risk, and (c )  contributory negligence, the employer 
was virtually immune from the hazards of his enterprise and the 
worker was judicially stymied in his attempts to recoup f a r  in- 
dustrial injuries." In 1897 the first English Workmen's Compen- 
sation Act was passed.'* This Act wa8 later expanded and libera- 
lized.li This latter Act of 1906 deeply influenced the later Ameri- 
can statutes.'L 

2. Early American Attempts. 
The legislation of both Germany and England had profound 

effects on early American attempts in the field. Various jurisdic- 
tions patterned their first statutes after their European counter- 
parts. With the modest, and somewhat unsuccessful, beginnings 
of Maryland in  1902,'1 the workmen's compensation bandwagon 
began to rail. Various state and federal statutes were passed in 
1906" and 1908.'- The bandwagon took on the aspects of a steam 
roller in 1909 and by the period 1911-1920, i t  had all the char- 
acteristics of an avalanche. During this period various study 
commissions were appointed and studies conducted in nearly all 
of the states." By 1920 the Federal Government and all but 
eight of the states had adapted some type of compensation act, 
and on 1 January 1949, the last state, Mississippi, enacted its 

- 
*I A. Lmsox, W o n ~ m r ' s  COXPENSATIOX LAW, 9 5.10 (1866) [hereafter 

cited BJ LARSOS]. 
" I d . ,  at  34-35. 

S .  RIESENFE-R. PAXWEWI.  MaoEnn SOCIAL LEDISLATIOX 129 (1950) 
[hereafter cited BI RIESEX-MUWELLII. 

- 6 0  & 61 Viet. e.  37 (1897).  
6 Edw. 7, e. 58 (1906). 
RIESEWWLD-MUWELL 130. 
1 LAnsax 5 5.20, at 37. In 1904 the Maryland statute was declared 

unconstitutional for attempting to give the state imurmce commissioner 
plenary power to mske inrvranee fnnd payment8 to covered employeel 
when death resulted f iom the neghgenee of B fellow servant or the em- 
ployer. There were no prov i imr  for jury tnal or any appellate pmeeduie. 
See Franklin V. United Ry. R. & Elec. Ca. (If Baltimore, 2 Bait. Citg 
Rpte. 309 (1904). 

"Employers Liability Act. ch.  3073.  34 Stat. 232 (1860). 
"Federal Compensation Act of 1808, ch. 236, 35 Stat. 556 (1908). 
u 1  h Y J F  5 6.20, at  37-39; R I E S E I X E L D - M U W ~ L  152.36. 
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statute.'" I t  W E B  during this period of rapid development, in 
1916, that the Federal Employees' compensation Act was 
passed: 

B. LEGAL BASIS  
Common lair trained attorneys often think of uorkmen's cnm- 

liensation as a branch of tort law:' Although aarkmen's cnm- 
pensation has a distinct relationship to tort, it is in renlitr a 
discipline a11 its own It has been r a rmudy  described by au- 
thorities as social insurance,-- fundamentally tort in nature: 
and a unique system of security far injured workers. The latter 
description is most accurate. The American compensation system 
has forsaken moat traces of tort in that it is not per se an sd ie r -  
s a r s  conte8t to right a wrong between contestants or to establish 
fault. Traditional fault concepts are inapplicable to recovery On 
the other hand. the American system with its prirate character: 
the allocations of the cost to  industry and R class of consumers: 
and comilensatian based on the individual's past earnings and 
present loss of earning capacity sharplr  contrast with purely 
public social insurance plans.*- In analyzing the legal basis of 
workmen's compensation, It is imparrant to remember that work- 
men's compensation sounds neither in tort nor social insurance, 
but is 2 unique branch of the law with some of the features of 
both, and that i t  is a creature of social policy and statutes. 
Judicial pronouncements and interpretations, whether upholding 
the constitutionality of compensation aysteme or variously - 
'-1 LARSON 0 5.30, a t  39 

1 LI\RSO)I 8 1.20, a t  8 

- 1 LARSOX 3 2 70. a t  14. 

"39  Sta t  742 11516). 

R ~ c s ~ r F m o - M u w ~ u .  135. 
F. HARPER. A TREATISE OF TXE LAW 01 Toem S 207, BT 416 (1933).  

'For a detailed dlsevsman of the cantrastlng theorie., see 1 LARSOZ 
I 1-3, a t  2-21. 

The eonat i tnrmahty  of all types of compensation schemes 13 "0%' firmly 
&sblished. 1 LARSOR 5 5.20, a t  38. See Sheehan Co. V. Shuler. 266 U. S. 
371 (1924),  upheld contributory fund a8 not contra to 14th Amendment 
due pmceia:  Kew York Central R.R. v .  White, 243 U.S. 188 11017), 
upheld New York compulso i~  system. Denial by state of trial by j u r i  on 
campenaatm was not uneonetitutlanal; Hark ins  Y Bleakie?. 213 
U.S. 210 (1911). upheld Iowa elective WJtem Wlthdrawal of common IPU 
defenses of assumption of risk. contributory negligenee, and fellow BerVant 
rule U,BQ not vioistive of due process 8 8  to employers who raluntsri lp 
rejected the aystem: Mountain Timber Ca. I. Washingtan, 243 U S .  219 
(1917),  upheld Washingtan abligatory monOpOllStiC state fund system. The 
act did not violate constitutional r ights of t n s i  by jury  and due proeesai 
and RIEIEYIELO-M*I~..ELL 160-61. However. lome early acts were held 
unconstitutional by atate courts on the ground t h i t  imposition of liability 
wlthout fault  on the employer was B taking of property w t h o u t  due 
procps of law saL Ives Y South Buffalo RY., 201 N.Y. 271 (1511). 

4 *GO % S & B  
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discussing recovery, joinder of third party tart-feasors, or can- 
tribution and indemnity, must be analyzed carefully in light of 
the various comnensation theories to discern the vrincioles or 
precedents in&d. The tenor of the treatment of t he  F1E.C.A. 
within this article should be viewed with these concepts in mind. 

C. HISTORY OF F.E.C.A. 
A8 indicated above, the Federal Government was an active 

participant in the compensation arena of the early 1900's. An 
early forerunner of the 1916 F.E.C.A. was the Federal Compensa- 
tion Act of 1908." This Act, now known as the Federal Em- 
ployers' Liability Act,#' provides an insurance scheme far railroad 
employees. The Supreme Court early indicated the Act's purpose: 

[The Federal Employees'] Compensation Act is the expressan 
. . . on the part of the United States . . . t o  give earnpensation 
to its employee%. who otherwise would be wrthout remedy. . . .m 

Since that early date citations concerning the scope of the 
Act are iegion, but generally indicate that the Act's purpose is 
to provide a remedy to injured employees regardless of fault, 
within the generally accepted rules of workmen's compensation 
law.3n Based on the constitutional principles enunciated in state 
workmen's compensation cases,"' the Act's constitutionality has 
rarely been challenged, and when various provisions have been 
challenged on constitutional grounds they have been upheld.g' 

111. LIABILITY OF THE UNITED STATES 
A. SOVEREIGN IMMUNITY A N D  CONSENT" 

A host of scholars have directed themselves to  the origins of 
sovereign immunity. The precise source is veiled in the shadows 
of antiquity. Although the subject is open to debate, it has been 
suggested that the doctrine of exemption of governments from 
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legal responsibility may be traced to Roman law." The doctrine, 
often described as "the king can do na wrong'', was \%-ell estab- 
lished in England before the American Revolution. The principle 
was accepted almost without question by the constitutional 
framers when the Constitution was adopted. And later, destroy- 
ing the holding of Chisholm i. Georgia," the Eleventh Amend- 
ment incorporated the doctrine as to the several states. Histari- 
cally, after the Eleventh Amendment the doctrine has not been 
challenged. Rather i t  has been accepted and perforce justified on 
various theoretical bases, but perhaps its most realistic and per- 
suasive justification was given by Justice Holmes in Ranawanakoa 
Y. Polybank.ia 

Some doubts have been expressed BQ to the J O U ~  of immunity 
of B sovereign power from suit without its OW permiinon, but  the 
ansver has been public property ever since before the days of 
Habber. . . . A Sovereien is exempt f rom ."it. not because of any 
formal conception or obsolete theory, but  on the logical and PIBC- 
tical ground that  there can be no legal r ight  as w a i n s t  the 
authority that  make3 the law on r h i c h  the r ight  depends.b 

The important caveat to sovereign immunity in its historical 
development has been that the United States cannot be sued 
without i t s  consent." In  keeping with Holmes' View it would 
appear, then, that  the frequent use of the term "icaizer of sover- 
eign immunity" by writers and practicing attorneys is imprecise, 
and that "consent" or "permission" better theoretically connotes 
the concept. In this context neither the ngh t  to bring suit suc- 
cessfully against the sovereign nor sovereign liability exist a 
priori, and i t  is only after consent or permission is given by the 
Sovereign to liability and suit that any such action can properly 
be heard. This brings us then to various expressions of sovereign 
consent to tort liability and suit. 

B. STATCTORY PROVISIOSS 
I t  is not suggested that the statutory provisions considered 

herein are exhaustive as examples of sovereign consent. The 
examples cited are those best suited for the 8cope of this article. 
The legal dilemma that results from application of the various 
statutes considered is merely illustrative of the problems extant 
whenever sovereign consent principles are applicable. 

"F. GUODNOW, COMPANIITE A ~ i i i x i ~ m ~ m  LAW 149, 169 (1693) 
"2 U.S (2 Dall.) 418 ( 1 7 9 3 ) .  
" 2 0 5  U.S. 340 IlOOi). 
'Id. a t  3 %  
-Sei  Orbarn Y Bank of United States, 22 T.S. (9 Wheat.) i 3 8  (1624) 
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1. Federal Tort Claims Act.  
The Federal Tort  Claims Act provides sovereign consent to 

liability in tort  and provides the procedure for effecting recovery 
in federal courts. Essentially this Act makes the United States 
liable under the local law of the place where the tort  occurs for 
the negligent or wrongful acts or omissions of federal employees 
within the scape of their employment, "in the same manner and 
to the aame extent as a private individual under like circum- 
stances." *O The body of law and the volume of litigation which 
this Act has engendered are encyclopedic. For present purposes 
suffice i t  ta say that the consent is a liberal one. 

Furthermore, Congress has extended a braad federal umbrella 
of protection 88 the ezelwise remedy against tortious conduct 
of federal drivers *) and Veterans Administration doctors.4> How- 
ever, these statutory provisions do not affect the sovereign's can- 
sent to liability or suit. The sovereign's liability, if any exists, 
is exactly the same as before. These provisions merely limit a 
prospective claimant's remedy. If the claimant is tortiously in- 
jured by a federal employee, either a covered driver or doctor, 
i n  the scope of his employment, these statutes say in effect the 
employee is immune from personal liability.i* 

The Federal Government has, es a benefit of employment, 
caused itself to be substituted as a party defendant under the 
F.T.C.A. This procedural act on the part  of the sovereign does 
not add to or change the consent previously given, nor as in- 
dicated above, does i t  alter any federal liability. This, then, 
leaves unsolved the cluestion of the em~loyee's liabilitv for a . .  

'28 U.S.C. S S  1346 ( b i .  2671-80 (1864) .  
*'28 U.SC.  S 2674 (1964) .  See 26 U.S.C. 8 1346 ( b )  (1964) .  
'28 U.S.C. 8 2678 ( 1 0 6 0 .  
"38 U.S.C. S 4116 (1866) .  
- S e e  26 T.S.C. 6 2678 (1084i ,  whieh provides: 

" ( a i  The authority of any federal agency to sue and be rued in i ts  
own name shall not be construed t o  authorize suits against  such federal 
agency on Claims whieh are cognizable undw geetion 1346(b) of thin title, 
and the remedies provided by this title in such case8 Jhall be exelusiue. 

" ( b i  The remedy by nuit against  the United States as pmvided by 
section 1346(b) of this tltle far damage to property or for pereonai Injury, 
including death. resultmg from the operatian by any employee of the 
Garernment of any motor vehicle while acting withm the scope of  his 
omce or employment, shall hereafter be e ~ e l ~ b i ~ e  of m y  other civil action 
or proceeding by reason of the same subject matter against  the employee 
or his estate whore act  or o m i ~ ~ i o n  gave i iae to the c l a m  

" ( c i  The Attorney General shall defend any e d l  action or pmeeeding 
brought in anv cavrt against  any employee of the Government or his estate 
for B ~ Y  such damage or inlury.  ?he emprosee against whom such civil 
action or pmeesdinq IP brought shall deliver wlthin aueh time af te r  date 
of service or knowledge of service BQ determined by the Attorney General, 
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common law tort in a state court. T h i s  problem will be discussed 
in  part V.C.  

ali process served upon him or am attested true copy thereof to his im- 
mediate mperior or to whomeiei w a ~  designated by the head of his depart-  
ment ta i e c e l ~ e  such papers and such person %hail p r o m ~ f l y  furnish copies 
of the pleadings and process therein to the Umted Ststes attorney fa r  the 
district embracing the piace wherem the proeeedmg is brought t o  the 
Attorney General. and to the head of his employing Federal  agemci, 

" ( d l  Upion a CeItlfieaIion by the Attornes General tha t  the defendant 
employee was acting within the scope of his employment a t  the time of the 
incident aut of which the suit armel any such e m i  a e t m  or proeetdlng 
commenced in B State court shall be iemoved without bond at any time 
before tr ial  by the Attorney General to the dlstrlel court of the United 
States far the district and d m s m  embraemg the place wherein i t  IS 
pending and the proceedings deemed B to r t  action brought agslnst  the 
United States under the prar ia ion~ of thir titie and ali references thereto. 
Should a United State8 district  court determine on a hearlng on B motion 
to remand held before a t ? i d  on the m i n t s  tha t  the cam 80 removed IJ  one 
in which B remedy by w i t  withm the meanlng of aubrection f b )  of rhls 
seetion i s  not available against  the Umted Stater,  the ease shall be remanded 
t o  the State court. 

"!e)  The Attorney General may compromise OT settle any e l a m  a m r t e d  
~n such eisil action or proceeding in the manner provid 
and witii the same effect.'' S e e  01x0 38 U.S.C 0 4116 11966 

" ( a )  The remedy against  the United States provided b 
and 2612 of title 28 for damages fa r  personal >"jury, ineluding death SI- 
legedly arising from mslprae tm or negligence of B physician, dentist, nurse, 
pharmacist, OT paramedical ( fa r  example. medml and dental technieisns, 
m r s n g  assistants. and therapmts) OT ather supporting perronnel in f u r -  
nishing medical care or treatment while ~n the exercise af hi% duties in or f a r  
the Department of Medicine and Surgery shall hereafter be excIu3ive of any 
other en+ action or proceeding by reason of the same m b p t  matter agamst 
such physician. dentist. nurse, pharmaclst, or par8mediesl or other sup- 
porting pemonnel !or his estate) whose act  or omission gave m e  to such 
claim 

" i b )  The Attorney General %hail defend any civil setian or proceeding 
brought in any court against  any perm" referTed to in subsection ( 8 )  of thir  
n e e t m  tor hin estate1 for any such damage or injury.  Any such person 
sgainnt whom such civi l  a c t m  OT proceedmp IS brought shall deilrer within 
such time after date of service or knowledge of  S ~ T V I C ~  8 s  determmed by 
the Attorney General, s i i  process served upon him 01 m atteeted true COPY 
thereof t o  his lmmediste r ~ p e ~ i o r  07 to whomever wa8 desgnated by the 
Admimstrator to receive such iapers  and such person shall promptly furnish 
e o p i e ~  of the pleading and proees~  therein to the United States attorney for  
the diatriet embracing the place wherein the proceeding IS brought. t o  the 
Attorney General. and to the Adminiatrator 

" ( c )  Upon a certification by the Attorney General tha t  the defendant 
was seting in the scope of hm emplorment in 01 fur the Department of  
Medicme and Surgery a t  the time the Incident out of whlch the wit arose, 
any such civil action or proceeding commenced in B State eavrt shall be re- 
moved without band s t  any time before tr ial  by the Attorney General to 
the dli tr ict  court of the United State8 of the district and dimsian embracing 
the place wherein if ia pendlng and the proceeding deemed a tort  action 
brauqht against  the United States under the p~omslons  of title 28 and sll 
references thereto Should a United States district court d e t e r m m  on B 
hearing on B motion to remand heid before a tr ial  on the merit  tha t  the ease 
so removed is m e  m which a remedy by sult  within the meanme of sub. 

8 AGO 585dB 
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2: Federal Workmen's Compensation. 
As earlier indicated, the Federal Government has been in 

the workmen's compensation business for some time. The various 
statutory enactments generally provide a scheme of compensation 
for various injuries and disabilities caused by or incident to 
federal employment. Like most modern workmen's compensa- 
tion acts, the federal statutes provide for an employer's liability 
to contribute these employment benefits without regard to fault. 
The federal legislation requiring workmen's compensation bene- 
fits to be extvnded to certain categories of non-federal employees 
(e.g., longshoremen) is unaffected by considerations of sovereign 
immunity. This distinction is heipful in analyzing the proper 
application of F.E.C.A. to federal employees, because a different 
question is posed with regard to the Federal Government as an 
employer. Are the statutes a consent to liability in the tort  
sense, or are they positive legislation conferring employment 
benefits on employees and certain generally accepted correspond- 
ing employer obligations and duties? Careful analysis indicates 
the latter. First, let us briefly look a t  pertinent statutory 
provisions. 

a. Longshoremen's and Harbor Workers' Compenaotion Act." 
This Act is a classic workmen's compensation statute of partic- 
ular relevance to the military. Although it  generally applies to 
private employers, in 1962, i t  was made the workmen's compenss- 
tion act for all nonappropriated fund employees within the 
United States." I t  provides in pertinent part  that "[elver? 
employer shali be liable for and shall secure the payment to his 
cmployees of [the benefits of the Act].*' Section 904(b) further 
provides that "[clompensation shall be payable irrespective o i  
fault as a cause for injury."'7 The benefits may be secured in 
one of two ways, either by meeting certain qualifications to be 
a self-insurer or by purchasing commergal insurance.4s 

The exclusive remedy section of this Act, in addition to detail- 
ing the exclusiveness of the remedy a8 to the employee and the 
exclusiveness of the liability of the employer, provides that if 

mtm ( 8 )  of this seetion is not srailable against the United States, the 
esee rhsll be remanded to the State court. 

"(d)  ,The  Attorney General may campromme or settle any elaim 8 8 -  
serted m such civil sotian or proceeding I" the manner provided m section 
2677 of title 28, and with the same effect." 

" 3 3  U.S.C. $ 8  801-50 (1864).  
' 66  Stat. 139 (19521. as amended, 6 U.S.C. D 8171 (1866). 
"3SU.S.C. 5 004 (1864) (emphaaia added). 
" I d .  
" 3 3  U.S.C. S 882 (1860. 

9 
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the employer fails to secure the payment of compensation as 
provided in the Act, he may be liable to a common law, suit and 
in such instance the defendant-employer may not plead negligence 
of fellow servant, assumption of risk nor contributory negligence 
doctrines as defenses." The wrong in such instances can logically 
be argued to be the failure to secure payment af compensation and 
not a tortious act per se These provisions strongly indicate that 
this statute is a system that should be viewed apart  from tradi- 
tional tort concepts, as It initially eliminates the general require- 
ment for fault. It further provides f a r  suit only if payments 
are not secured by the employer, and then eliminates the tradi- 
tional tort defenses. Although it is easily argued and 1s 

maintained by traditionalists that such B separate theory is not 
the case, a careful analysis of current practice, historical founda- 
tions, and sovereign consent theories strongly support such a 
postulate. 

F.E.C 
in pertinent part, that:  "The United States shall pa 
tion as specified by this subchapter for the diaabil 
of an employee resulting from personal injury sustained while in 
the performance of his duty . . . ." 

Many other section8 of the Act talk in terms of "The Cnited 
States shall," but with the exception of the exclusive remedy pro- 
vision,ig the sections do not talk in terms of liability or tort but 
rather speak i n  terms of benefits, 8ervices, compensation, disability 
and rehabilitation." The language of the statute clearly imports 
a System of compensation rather than one of tort liability and 
fault. In  short, i t  is a positi1.e enactment of social benefits gener- 
ally categorized as workmen's compensation for federal employees. 
Courts have indicated that the purpose of F.E.C.A. is to provide 
a "broad and comprehensire plan for compensation of injured 
government employees," ' that the language of the .4ct is un- 
ambiguous and concise, and that its words therefore must be 

b. Federal thnployees '  Compensation Act.  

__ 
"33 L - S C  8 80; (1964)  
i j  C.S.C. 95 8101-60 (18661. 
1 5 C.S C B 8102(a) (1866) (emphasis added) 
' ' 5  U.S.C. p S116(e) (1866) 
= E . g ,  j U.SC S f  8102-13 11966). 

Snapp j,. c iv i l  Service Cornrn~ssianer~. 137 F Supp. 679 1S.D Ohio 
1 9 5 6 ) ;  United States Y .  Brownme, 368 F 2 d  937 (10th Clr 18661 In 
Brozrnirg although the court  was apesking af the interaction of the F T.C.A. 
and the F.E C.A , the principle of a compmaotion p1.v  cas sfimsscd It U'a8 
not referred to I D  terms of tort .  
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given their "common sense" application." When looking a t  the 
provisions of the exclusive remedy provision jB itself, we find tha t  
the basic section is entitled "Limitations an right to receive com- 
pensation" and that except f a r  subsection ( c ) ,  section 8116 speaks 
in terms of benefits and compensation, The language of the Act 
is "unambiguous and concise" and the ''common sense" appliea- 
tion of these words compels the conclusion that a workmen's 
compensation system of benefits has been created by Congress. 
The system provides compensation without regard to fault as 
an employment benefit and not one of tort  judgment. Further 
weight is given this conclusion by the fact  that  section 8116(a) 
substitutes payments under the Act far any salary the injured 
employee might otherwise receive, except for services actually 
performed. This provision clearly connotes that in addition to 
compensation for injury, it is a substitute for salary. Although 
loss of wages may be a partial measuie of tort  damages, it, in 
and of itself, is not a tort  liability concept. 

Thus we ~ e e  in  both the major federal workmen's compensa- 
tion acts the statutes provide a system of benefits incident to 
employment which are generally considered part  of the overall 
system of "job security" and "conditions of employment" used by 
enlightened employers. These laws a re  generallF viewed as sub- 
stitutes for suits and tort damages. The legislative history and 
the plain language of the statutes support this conclusion:. 
Although accepted originally as a substitute for tort  remedies, 
workmen's compensation i s  now expanded to a separate concept 

"Tni ted  States V. Haye%, 2 6 4  F. Supp 849 ( K . D .  Ky 1966). Here the 
eavrt  was referring to Section 8132 af the Act (formerly Seetian 7 7 7 ) ;  
however, i t s  reamnine and r on elusion are equally applicable to all sections 
of the Act. 

" 5  US.C. SF 8116 (1966) 
" S e e  WeyeIhseuaer S S. Go 1.  Cnited Stater.  372 U S  597 n.5 i 1 9 6 8 ) .  

The Senate Reoart exnlained the addition of the exe lus ie  remedy p m i s i o n  . .  
88 follows: 

''Section 7 of the act  would be amended by designating the prelent 
laneuage ae subsection ' (81 '  and by adding B n e r  subsection ' ( b ) ?  The 
purpoae af the latter is t o  make It clear tha t  the right to compensation 
benefits under the act  i s  e x e l u ~ i i e  and in olaee of any and all other legal 
lisbility of the Vnited Statea OT Its inatru&entalitie% of the kind which can 
be enfarcrd by original proceedme whether adminiatrstive UT jud>eiai, ~n B 
civil action or I" admiralty or by any proceeding under any other workmen's 
compensation law or under any Federal  to r t  liability atatnte Thus, an 
n n w r t a n t  gap m the present law would be filled and s t  the same time need- 
les% and exmenaive i ibsa tmn will be redaced with meaanred iurtiee. The 
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not a part  of tort. In  short, the substitute has become a fu l l -  
fledged player in its own right. The attempted use of tort prin- 
ciples and concepts mistakenly injected by lawyers and the courts 
frequently confuse? in an attempt to enlighten. The confusion 
comes. perhaps not so much from a lack af knowledge of opera- 
tive legal principles, but from imprecise thinking. It is axiomatic 
that situations which give rise to benefit claims undei workmen's 
compensation, on exactly the bame facts. not infrequently form 
the basis of a tort a t  common Isw Today It is elementary that 
a given fact situation, say, an assault and batter). or an auto- 
mobile accident, can give rise to a tort claim; in all likelihood 
violate a criminal statute, and in  turn involve applications of 
insurance and contract law as well. Perhaps at an earlier time 
in our law's evolution such a statement could not be made. Today 
It is unquestioned, and 811 lawyers distinguish the different opera- 
tive rules, pnncipies and concepts invalved in such a situation. 
I t  is suggested that similar thought proces8es and analysic should 
be recognized and applied in federal workmen's compensation 
situations, so that we speak in terms of consequences of operative 
facts and not stereotyped tort  principles..' 

"Workmen's eompensstian IBWQ, ~n general, apeeify tha t  the remedy therein 
provided ahall be the exeluii ie remedy. The baaic theory suppartin? si1 
workmen's campensation legislation IP tha t  the remedy afforded is a substi- 
tute far the employee's (or dependent's) former remedy a t  Isw far damage8 
against  the employer. With the creation of corporate instrumentali t iel  of 
Government and with the enactment of v a i i o u ~  statute8 au thormng sultJ 
against the Kmted Stater for tort .  new problems have a m e n  Such Statutes 
as the Suits in Admiralty Act. the Public Ver~e l i  A c t ,  the Fedeial  Tor t  
Claims Ac t  and the l i e ,  suthoriw in general terms the bringing of civd 
setions far damages againit  the United States. The inadequacy of the 
benefits under the Employees' Compensation Act has tended ta came Federal 
employees ta seek relief under these general Statutes. Similarly, carpmate 
mtrumenta i l t i es  crested by the Congress among their  p o a e r ~  m e  authorized 
to me and be sued, and thtr. I= tu rn ,  haa resulted I" filing of w i t s  bw 
emploaers against  such instrumentalitie? based upon aecldsntr in emplay- 
menta. 

"This situation has been of conmderable concerl 
ties and especially to the corporate instruments 
remedy would afford mp!oyers  and  their drgm 
stantial  protection. ro pelmit  other remedies by e 
not only be unnecessary, but would in general be uneconom~cal,  from the 
stsndpaint of both the bineAcla7res mualvod and the Government. S REP NO. 
836. 81st Cone. 1s t  S e i s  23" ( E m p h s m  supplied by Court.) 

Although the main discvJJion concerning liability herein center3 on tort ,  
It IS recognized tha t  the term includes any legal obligation and tha t  the 
doctrine of sovereign immunity extends TU any situation to which sovereign 
cansent to liability and suit  has not been given. See Ksnawanskaa V. Poly- 
bank. 206 U.S. S4D (1907). 
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1V. LEGAL EFFECT OF EXCLUSIVE REMEDY 
PROVISION OF F.E.C.A. 

Considerations of the consequences of legislation as broad in 
scope a8 F.E.C.A. require detailed analysis and comparison with 
other legislation and legal principles. In the analysis of section 
8116(c) it first must be determined against whom does the sec- 
tion apply. 

A, EXCL1:SIVE AGAINST WHOM 
F.E.C.A. provides: 

The liability of the United States  OF an mrtrumentahty thereof 
under this subchapter or any extension thereof with respect to the 
injury or death of an employee IS exclmve and instead of ail other 
liability of the United Stater  or the instrumentality u the employee, 
his legs1 representstive, spouse, dependents, next of kin, and any 
other person otherwise entitled to recover damages from the United 
Sfatea or the instrumentality because of the w u r y  or death in a 
direct Judicial proceeding, m a eivii action, OP in admiralty, 01 by 
an admimstrstive 01 judicial proceeding under a workmen's eom- 
pensation s ta tute  or under B Federal t o r t  liability statute. However, 
this aubaection does not apply to B master  or a member of P crew 
of a Yeliel.lo 

The provisions of the Act are quite clear. The courts have con- 
sistentiy held that as against the United States persons for 
whom the Government has provided an administrative compen- 
sation remedy are precluded from seeking recovery under the 
F.T.C.A.'o 

The generally accepted view of exclusive remedy provisions of 
workmen's compensation statutes is that  such provisions are  con- 
strued to apply only to actions against the employer, and that  
they do not prevent an injured employee from maintaining a 
common law action against third parties." Allman v. HanleyG2 
upholds this principle as applicable to F.E.C.A. This case involved 
a damage suit by a civilian employee of the United States against 
medical officers of the United States Air Force and a civilian 
doctor employed by the Air Force, for  injuries sustained as a 
result of negligent mrgery. Allman first brought suit in a state 
court. The action was removed to federal district court under 

~ 

" 5  U.S.C. I 8 1 1 6 ( e )  (1965). 
"United States Y. Demko, 385 U.S. 149 (196s); Patterson V. United 

States, 359 U.S. 469 (1969); Johsnsen V. United States ,  345 U.S. 427 
(1852) .  See also eases cited in United States V. D e m b ,  385 U.S. 151 n. 4 
(1956). ,,; :;; : " ~ . ~ ~ n ~ ~ ~ ~ , M ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ * ~ ~ ~  ;5;;; j;Zfigy(g4;;; 
and c a m  erted therein. 

" S O 2  F.2d 559 15th Cir. 1552). 

*oo 6 8 6 1 8  13 
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the provisions af 28 U.S.C. 6 1442 (a ) .  The district court sus- 
tained the defendant's motion for summary judgment based upon 
the exclusive remedy provision of F.E.C.A.*' On appeal, the 
court was careful to paint out that:  

In any examination of etstutary pror ia ian~ for  remediea certain 
basic inquiriei rhould be kept in mind Againat whom is the remedy 
OXCILI~IY~~ The employer? A third party' A fellow employee?" 

The court went on to  observe that by explicit language 
F.E.C.A. limits the employee's remedy agaimt the United States 
to that statute, and that cases construing similar provisions of 
state statutes support the proposition that in the absence of 
specific statutory authority, compensation statutes are not con- 
strued to abrogate common lav- rights of employees to maintain 
tort  actions against fellow employees. The court specifically held 
that : 

[ S l i m e  the Act Itself mcognizea the right of an employee t o  
recover from "some person other than the United States'' and a 
negligent ea-employee is such a p e r m  m the absence a i  a. Ipeeihc 
proridon to  the contrary, :t therefare fal lans that the Federal 
Employers' Cornpensafton Act does  not obrogate the common 1010 

The court also cited with approral the proposition that construc- 
tion of workmen'a compensation acts in derogation of common 
law rights of employee8 Bhauld be avoided whenever possible.8i 
Further analysis of Allman reveals no language which would per- 
mit the conclusion that a third party tort-feasor is necessarily 
liable, for he may hare been given the benefit of some separate 
substantive rule of immunity. Most courts' language concerning 
this question is usually carefully chosen to reflect that the ex- 
clusiveness spoken of is as between the employee and his em- 
ployer-the United States. The Supreme Court has been careful 
t o  make this Same distinction. In speaking of the exclusire remed?- 
or liability provision of F.E.C.A. the Court said:  

The purpose [ o i  the section] YBQ to establish that. BP between the 
Government on the m e  hand and L ~ P  emplayeel and their represents- 
l ives OT dependents on the other. the rtaTutmy remods WBJ to be 
eXeiYSiVe *- 

right 0, 011 mpioyee  l" 62'1 LI nrgilgent ir11or empl*Ye."~ 

__ 

, 
3 s. Ca Y .  Unlted States, 3 i 2  U S  E07, 601 (1963) 
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We see, then, that  the weight of reason and authority hold that 
the exclmive remedy provision of F.E.C.A. is exclusive only a8 

between the employee and the L'nited States without regard to  
third parties or felloa employees." 

B. COSSTITCTIONALITY  
As previously indicated, the constitutionality of various work- 

men's compensation schemes, including acts similar to  F.E.C.A., 
is firmly established as I t  is recognized that frequently the ex- 
clusive remedy provision would be taking a property right ( a  
common law action in tort)  in riolatian of constitutional safe- 
guards if there was not a substitution of remedies.'" Various 
other similar constitutional attacks have been uniformly re- 
jected:' It should be noted, however, that  the property right 
apoken of i8 a right against the employer (the Vnited States 
in a federal employee's ease). I t  will be recalled that except a8 
against the United States the exclusive remedy provisions do 
not deprive an employee of an>- remedy he may have had a t  
common law.-9 

Historically, a worker who was injured or who contracted a 
disease incident to his employment but without the fault of his 
employer or another was without remedy. He and his family 
frequently, if not always, became public charges or even more 
destitute than most in a poverty stricken class of society:' I t  

LSON $ 65,  at  136-41. 
ote 26 mmo. See oanerolfv 16A C.J.S.. Canatitutionol Lam 5 634 

98! i l S l S )  

co., 95 F. s& 779 (D.c.c. 1961) : wliSoniv. m i s o n ,  I ~ r i z .  APP. 77, 399 

- S e e ,  e.g., Cardilia v. Liberty Mut. Ins. Co., 330 U.S. 469 (1947): 
Smith V. Bush 312 F.2d 131 (5th Clr. 1 8 6 3 ) .  Coates V. Potomac Elee. Power 

P.2: 698 (19651. 
See Ailman v. Hanley. 302 F 2d 659 (5th Cir. 1982); 8ee 0180 Treadvell 

Canst. Co. V. United States. 372 U.S. 772 ( 1 9 6 3 ) .  lo? 7emond *eel 223 F. 
Supp. 111 (R.D.  Pa 1963): TTeyerhseuser S.S. Co. V. United States, 372 
U.S. 697 (19631 : American Stevedores V. Parello, 330 U.S. 446 (1947! ; 
Brady Y .  Raaieveit Steamship Co., 317 U.S. 575 (1843); Dshn V. Dava,  
258 U.S. 421 ( 1 9 2 2 ) :  Parr v United States, 172 F.2d 462 (10th Cir. 1949) ; 
Militsno Y Umted States. 156 F.2d 599 (Zd Cir.  1946): Panami R.R. Y. 
Mlnnix, 282 F. 47 (5th Cir. 1922) : Panama R.R. V. Strobel, 282 F. 52 (6th 
Cir. 1922); Hines V. Dshn, 267 F. 105 (8th Cir. 1920). 

' S e e  generafl~ RIESENIZII'JI*XWFLI. 127.61; 1 Lmsm $ 5  4-5; and 1 W. 
SCHWElDER, WORYMEN'a COMPEXSATION 58 1-5 (1941). 



42 MILITARY L.4W REVIEW 

was not until the workmen's compensation s p t e m  v a s  well 
established that injuries and diseases incident to employ- 
ment, but without fault in the tart  sense. xiere recagnmd and 
incorporated into compensation schemes. As the compensation 
field grew and developed, I t  became apparent that unlike tort .  
workmen's compensation allowed recovery wthou t  fault. Com- 
pensation payments are not intended to restore t o  the claimant 
what he has lost; rather they gire him a sum which when added 
to his remaining earning ability, if any, w 1 1  presumably enable 
him to exist without being a burden to others. Thew benefits are 
now paid for injuries or diseases arising within the scope of a 
worker's emplorment: The federal system generallr adopts this 
philosophy. It is axiomatic that such compenmtian frequently 
is inadequate when compared to the mjury suffered This i d  

particularly true in cases of permanent disability. 

B. W H E S  TORTIOCSLY I S J C R E D  
1. By Employer Alone. 
In situations where no third parties or co-workers are directly 

involved and the tort liability of the United States as an em- 
ployer, if any, would be its alone, the overwhelming weight of 
authority 1s that  the employee's remedy is F.E.C.A. It 
is recognized that a corporate entity or a dorereign cannot con- 
duct its affairs without servants or employees, and in this sense 
such an entity cannot injure an employee by itself. However, 
there may be situations in which no one person is found to be 
negligent. For example, a familiar w s  Ipsa loquitur case-a com- 
plicated machine malfunctions causing an injury to  an employee. 
Due to the nature of the machine and the malfunction, no one 
can be said to be negligent. In such instances, absent a manu- 
facturer's product warranty claim, the injured worker's action is 
limited to the employer alone. Some state statutes also abolish 
any C B U W  of action an employee may have against a fellow em- 
ployee and the liability is assumed by the emploser and the 
state's workmen's compensation system:. F.E.C.A. does not abol- 
ish causes of action against fellow employees. 

'a 1 LUlSllN I 2. 
5 U.S.C. 8105-01 (1966).  The rate of eompeniatian 1% 8 6 2  3 per 

cent of monthly pay far B set period of weeks. For severe disfigurement of 
face. head or neck B lump sum of not more than 83600 IS p'ovided. 

"No common 
la* or statutory n g h t  to recover damages from the employer OT hrs employela 
for i n jn ry  or death sustained by any employee while engaged I" the line of 

' S e e  part IV aup,o. 
'-E.g., the Illinois statute which provides m pertinent part 
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2. By Third Parties. 
When an employee 1s injured or contracts a compensable 

disease, such injury or disease must arise out  of and in the 
c o u r ~ e  of his employment:' These criteria are almost univer- 
sal." This discussion will be limited to injuries, because to dis- 
cuss diseases except as incident to injuries opens up a completely 
separate and rather detailed study. Before the various categories 
of injury sources are developed, some understanding of the in- 
terpretation of "arising out  of" and "in the course of employ- 
ment" is required. 

a. Arising Out o f  Employment. Although F.E.C.A. eliminates 
the use of the language, "arisinp out of employmenti' and "in 
the course of employment," it does substitute the phrase "injury 
sustained while in the performance of duty."1Y The interpreta- 
tion of this latter language has generally followed and applied 
the reasoning applicable to "arising out of employment" and "in 
the course of employment." '> 

"Arising aut of employment" is generally construed to  refer 
to causal origin.'2 The various interpretations of "arising" have 
been reduced by writers to four general areas.e1 

(1) The peculiar or increased risk doctrine.8' This rule has 
been announced by most courts as controlling. An injury arises 
out of employment only when there is a causal connection to a 
hazard peculiar to or increased by that employment and one 
which is not common to people generally. The strict application 
of this doctrine has produced exclusions which led to a develop- 
ment of other applications. 

(2 )  Actual risk dactrine.l' This is an extension of the 
previous doctrine, wherein courts look to the actual risk of the 

his duty . . . ather than  the compensation herein provided, ahail be available 
to any employee who is covered by the provision of this Act. . . ." ILL. AXX. 
STAT. eh. 48 5 1335(a) (1967). For P ease m t e r p r d m g  this p~ovi i ion  see 
Chmelik s. Vana, 31 IIi.2d 271, 201 N.E.2d 434 (1964).  The Government 
Driver'a Act, 28 U.S.C. g 2679(b).(e) (1564). is another example of the 
employer's attempting to  assume an employee's liability. Admittedly i t  is not 
a workmen's empenPation statute,  but the principle is the same. 

"1 L-OK 6 6, at 41. 
.I r i  
m ' s b . C .  5 3102(s) (1966).  
'I The Longshoremen's and Harbor Workers' Compensation Act, 33 U.S.C. 

5 902 (1564). retsina the traditional language and since man? judieml 
precedents ematruing thia Act are applied ta F.E.C.A. and vice-ver.18, the 
traditional view takes on double importsnee. 

"1 LUISON 56.10, a t  42. 
# I d .  s t  43. 

Id.  6 6.20. 
' I d .  8 B.SO. 
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e m p l o p e n t  concerned, rather than \%-hether the risk i8 peculiar 
to the employment and not peculiar to the public generally. The 
best examples af its application are street risks, automobile 
accidents, falls, etc. 

(3) Positional rijk doctrine:# This doetrine is a "but far" 
application: The injury would not have occurred but for the 
fact of employment duties. This infrequently used test ie applied 
to very unusual injuries such as stray bullets and acts of God 

( 4 )  Proximate cause.'. This test is an older VEW and IS 
strictly tort in concept. It demands that the lnjury he foresee- 
able as a hazard of employment, and that the chain of causation 
not be interrupted by an intervening cause. Such a doctrine 
when strictly applied produces narrow and often harsh results, 
as personal injury attorneys know. 

b. In C m m e  of Employment:' The meaning of the phrase 
"in course of employment" is the subject of countless decisions 
and treatises. The following brief discussion merely gives a very 
general conceptual background. Larson's schalarlr definition i s  : 

An >"juri- E said to a r m  in the course of the emplosment when 
It takea place within the permd of the employment, at a place 
where the employee reasonably may be, and wh:le he 19 fulfilling his 
duties or  engaged in dam. romething incidental thereto" 

The c o u r ~ e  of emplovment requirement tests work-connection as 
to time, place and activity. Larsan has perceptirel.; noted that 
the definition does not say that the employee must hare been in 
the course of his employment, i t  says the injury must arise in 
the course of employment. He next notes that the verb used IS 

"arise," not ''occur," thus reflecting the hasic idea of causal con- 
nection to the employment itself. This principle, coume of em- 
ployment. is taken directly from the wel l  recognized doctrine 
rmspondeat sirperior. However, there is an extremely important 
distinction. Ciassic respondeat euperio, always deals with an act 
or omission of the servant. The inquiry then becomes whether 
the act or  omission was in furtherance of the master's business. 
In workmen's compensation situations, although the analogy is 
generally applicable, frequently the harmful force is not the em- 
ployee's act or omission. but Something acting upon the employee. 

occurrences. 
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I t  can readily be Seen that the workmen's compensation applica- 
tion is much broader than classi. respondeat superior." 

3. Pajury bz, Strangers. 
From the above discussion i t  should be apparent that when 

a government employee is tortiously injured by a stranger, that  
is a third party who is neither a co-worker or other government 
empl~yee ,~ '  and the injury arises aut of and in the course of 
employment, the employee will be covered by F.E.C.A. It should 
be equally apparent that the employee has an independent cause 
of action sounding in tort  against the stranger.8* Such a suit 
could lie either in a state court or, assuming jurisdictional re- 
quirements are met, a federal court.ea Such suits and the choice 
of forum will be considered in more detail in part  C.1. infra. 
a. Co-workers. Injuries caused by negligent co-workers 

obviously make up the bulk of employment connected injuries 
caused by third parties; even the casual observer can readily 
8ee such to be the F.E.C.A. provides for subrogation 
and adjustment by the covered employee after recovery from a 
third person.sa The theory is to preclude a double recovery on 
the part  of the injured employee and to partially indemnify the 
government for any payments made. As previously indicated, 
F.E.C.A.'s exclusive remedy provisions extend only to the 
Federal Government and not ta ca-workers.8B An injured em- 
ployee can therefore, in addition to  F.E.C.A. compensation, sue 
his own co-worker. The fellow servant doctrine is precluded by 
the wording of the federal statutee' and i t  is specifically not 
applied by judicial precedent.si The details of the Federal 

"Co-worker" II used to mean a perion actually working with an In. 
Ju red  a t  the same job site. He could easily be an aequalntanee and 
is analogow t o  "feliaw Servant." The term does not incivde a co-worker 
covered by a compensation statute other than F.E.C A,. e . ~ . ,  an armed aery- 
lee member. "Other government employee" refere to any other empiowe of 
the government m e r e d  by F.E.C.A. who is not B "eo-wmker." 

" 2  LARSOI $ g  71-11.10. 
" S e e  pencrally part 1V.A. szlpro. Note partievlsriy the language of the 

Supreme Court  in Weyerhaeuier S . S .  Co. V. Cnited State%. 372 U.S. 591. 
601 (1963). Although the court is speaking of an sdmlralty rule, it is 
equally applicable to tort  wherein they say "[tlhere is no evidence whatever 
tha t  Congrew was concerned with the rights of unrelated third P a r t a r ,  
much less a i  any p u ~ p o s e  ta disturb settled doctrine& . . . affecting the 
mutual r ights and liabilities [of prii.ate parties]." 

" S e e  1 LULSON I 4.30, wherein a t  least  one empirical study supports this 

'"Id. a t  193-94. 

coneiuaion. 
6 U.S.C. IS 8131-32 (19661. 

"See  p a r t  1V.A. aiLp7a. 
" 5  U.S.C. $ 810Zis) (1966). 
' S e e  Aliman Y .  Haniey, so2 F.zd 559 (5th Cir. 19621. 
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Government's liability as a contributor will be discussed in Par t  
VI1 infra.  

b. Other Go temmcnt  Enipfoiers .  This category of potential 
tort-feasor is relevant because of the e ie r  growing number of 
federal employees and armcd service members. The result le an 
increasing possibilitr of injury by another federal employee or  
member of the armed sermes .  In this cateporr as with the 
cthers. the injured employee will be covered by F.E.C.4 He 
may then also be concerned about a possible tort action as \vel1 
The propedural aspects of a suit against the "other government 
employee" may \ m y  because of the other atatutes involved:" 
haiuever, as a practical matter the results and considerations 
will he the same as those of the co-worker catenorv S o w  tha t  . .  
w e  hare considered the various categories of potential tort- 
feasors, u'e move to the actual suit ar common law. 

C. SCIT A T  CO.Z141OS LAW 
Since it has been shown that F.E.C.A. exclusive remedy p r o w  

. .  
w e  hare considered the various categories of potential tort- 
feasors, u'e move to the actual suit ar common law. 

r T J . I T  A T  mwwox LAW 
' .A,  exclusive remedy p r o w  

i i o n ~  apply only to the Federal Government as an employer, 
absent a statutory prohibition,:'" common law suits sounding in 
tort are available against Individual tart-feasors natwithstand- 
ing F .E  C.A. compensation. In the event of recovery against 
third parties, the statute requires the employee to return to the 
government an amount equal to the F.E.C.A. compensation 
paid.:'- After determining that an actionable ease exiats, the 
first consideration is uhether there IS a likelihood of a recovery 
sufficiently in excess of the F.E.C.A. compensation to  make S u i t  
worthwhile. Once this determination 18 made, haw does one pro- 
ceed? 

1. Choice of Forum 
Likelihood of profitable succeds, albeit important and measur- 

able, cannot in reality be considered apart from the forum of 
the suit. Since the scope of this inquiry deals with a tortious 
injury to a government employee by another government em- 
ployee, there 1s immediately posed the possibility of a t  least two 
forums--state or federal. Depending an the jurisdictional theory 

"'Far example, nanappmprmted fund and District af Columbia employees 
m e  eorered by the Longshoremen's and Harbor Workers' Compensation Act, 
33 U.S.C. $ 6  801-50 (1964) Members of the armed falces have another 
scheme of eompeniation which is spart from workmen's eompennatian per 
8e:  howeier. they are compensated for mjune& by B continuance of full 
pay and ~llowances,  disability retirement. or veterans' benefits. Far the 
ex~lusive remedy ~ r o v i s i ~ n  applicable ta nonsppropriated fund employees 
see 5 U.S.C. F 8173 (1966). 

> " E . g ,  The Government Drivers' Act. 28 U.S.C. I26781b) - (e l  11964) .  
"'5 U.S.C. 5 8132 11966). 

20 A'O 19688 
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used, there may be instances where more than one federal court 
could be considered as the initial 

If a federal court is chosen as the initial forum, our  govern- 
ment employee plaintiff must then decide who the defendant 1s 

to be-the other government employee or co-worker or the 
United States. If he is advised to sue the United States as the 
principal defendant, under F.T.C.A. (as shown in part  IT 
supra) his efforts will be for naught. The United States attorney 
will move for summary judgment on the basis of F.E.C.A. ex- 
clusive liability provisions and the summary judgment will be 
granted."' The same result will be obtained if the other govern- 
ment employee is an employee of a nanappropriated fund.'0, The 
same results can be anticipated under other federal liability 
statutes as well." Our injured employee's attorney may be aware 
of these precedents and advise suit in federal court against the 
individual. Such a course would prove equally ha%ardou8.3ma Be- 
cause of the Government Drivers' Act I". or  the Veterans' Doctors 
Act'oE in many instances the United States would be substituted 
as a defendant, the suit would be converted to a federal tort  
claim, the United States would defend on exclusive liability 
language and our  plaintiff would again be out of court. This 
logically lea\,es hut one choice of forum, a state court. Since 
there are removal provisions in various statutes,'0B why should a 
state forum be chosen? Mainly because under the current pos- 
ture of the law, it is the only chance of success. The effect of 
removal DroviSions and the possibilities of success-the Gilliam 
rationale-will be discussed in part  VI infra. 

2. Choice of Defendant. 
As indicated above, the choice of the initial defendant can 

be crucial. Since the choice of forum question must be resolved 
first, the choice of initial defendant really cannot be resolved 
apart  from the choice of forum. The wisdom of electing the state 
forum has been indicated as the most likely route to success. 
This is so even though B federal court may have a history of 

'"E.#. ,  a DMriiet of Columbia employee who residea in Maryland injuring 
another employee in Virginia: aveh examples of potential federal forums 
could be infmite. 

'"E.#., O'Connell Y. United States, 221 F. Supp. 404 ( D .  Mass. 19s31. 
'aSas D o h  V. United States, 511 F.2d 813 (6th Cir. 1861). 
Lo See nates 93 and 99 u p r a  and a~eornpanymg text. 
'*See Nogs Y. United States, 272 F. Supp. 61 ( N . D .  C d  1967) .  
l V 2 8  U.S.C. S 2619(b)-(e) (1864) .  
'-38 U.S.C. 8 4111 (1966) .  
' O E . p . ,  Government Drivers' Act, 28 O.S.C. 8 2619(d) ( 1 9 6 4 ) ,  and 

Veterans' Doctors Act, a8 U.S.C. 8 4116(d) (1966) .  
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mare liberal iudgments. Since the practical cholce 1s the state 
forum. the Federal Government is effectively eliminated as an 
initial defendant. This leave8 our  plaintiff with but one practm.1 
choice-the individual tort-feasor or his repreientatlres as de- 
fendants in a state court. 

D. EFFECT OF REMOrAL PROVISIOSS 
OF FEDERAL S T A T C T E S  

There are TIVO general types of removal statutes. The first 
type includes those which permit remoral of a suit instituted 
against a federal employee acting under color of office, but which 
do not permit conrer~ion ta a federal tort  c l a m  In such cases 
the defendant remains the same; only the forum changes.'-' The 
second general category, and that which 1s relevant to the scope 
of this inquiry, require8 removal and canversion to a federal 
tori  claim when a covered federal emplqee is sued for tortious 
acts committed within the scope of employment. These statutes, 
In addition to substituting the United States as defendant, pro- 
vide immunity to the employee from any other suit. These 
statutes are commonly known as the Government Drivers' Act 
and the Veterans' Doctors Act."? T e  are concerned only with 
the former. Honever, the discussion would be equally applicable 
to the latter. The Government Drivers' Act provides that the 
defendant employee give notice to the attorney general of an? 
suit or action brought against him. Thereafter, the attorney 
general determines if the tortious conduct was committed within 
the scope of the employee's employment. If it was, a "scape 
certificate" is iaaued and the action is removed and converted 
to a F.T.C.A claim against the United States I-*  This can pro- 
duce one harsh result, which it is submitted ivas not intended 
by the Congress. This is so because of the e x c l u ~ ~ v e  remedy of 
liability provisions of F.E.C.A."' The problem arises in the fol- 
lowing fashion: A federal employee acting within the scope of 
and in the course af his employment is tortiously injured by a 
co-worker or other federal employee's neglipent operation of a 
motor vehicle. The injured employee collects or IS eligible f a r  
F.E.C.A. benefits and in addition brings suit against the co- 
worker or other federal employee. If the plaintiff initially chooses 
a federal court for the forum and the United States as a defend- 
ant under F.T.C.A., his suit will be dismissed and hia sale remedy 
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is F.E.C.A. In a recent case, Xoga v. Cnited States,"i this was 
precisely the result. The effect of the Noga decision is to deprive 
the plaintiff of a cause of action against the individual defendant, 
and in addition, by a positivist application of the statutes in- 
volved ( 5  U.S.C. 2 8116 and 28 U.S.C. I 2619) deprive the 
plaintiff of an  action against the United States an the theory 
that F.E.C.A. compensation 1s an exclusive liability of the 
United States in a tort sense. This reasoning completely over- 
looks the probable inadequacy of the compensation and does not 
adequately consider current workmen's cornpensation theory, 
to say nothing of the constitutional question of depriving an  
individual of a property right--a cau~e  of action without due 
process of law. In short i t  leaves the plaintiff with neither a 
remeds he formerly had nor any equivalent substitute. How can 
this result be avoided: In another recent case, Gilliam v. 

a factual situation similar to Koga, a subtle 
tant distinction RBS drawn. In that case the 
instituted in a state court against the co- 

worker as an individual defendant. The action was removed to a 
federal court and converted to a federal tort  claim via 28 U.S.C. 
3 2679. The judge, in  a ad-reasoned, analytical decision, per- 
mitted the action to proceed against the United States. This 
brings us then to the Gtlliem rationale. 

VI. THE GILLIAM RATIONALE 
Briefly the facts of the Gillinin case were as follows: In 1963 

the plaintiff, a deputy federal marshal, \vas assigned to accompany 
her superior on a tr ip escorting two federal prisoners to  jail. 
E n  route the car driven by her superior was involved in an ac- 
cident in which the superior and one prisoner were killed. The 
plaintiff and the other prisoner were injured. The plaintiff was 
clearly within the purview of the exclusionary language of 
6 U.S.C. 5 8116. On 12 Sovember 1964, the plaintiff filed a tort  
suit for damages in a state eowt against the estate of her de- 
ceased superior. On 30 December 1966, her superior's adminis- 
tratrix petitioned fo r  removal to a federal court under 28 U.S.C. 
Q 2679 (d ) .  The petition had a "scope certificate" attached. That 
same day the United States District Attorney filed a motion for 
substitution, setting forth that the decedent was acting within 
the scope of his employment a t  the time of the automobile ac- 
cident and that 28 U.S.C. B 2679(b) made the exclusive 
remedy of the plaintiff a suit against the United States under 

"'272 F. Supp. 51 (N.D. Cal. 1967). 
"'264 F. Supp. 7 ( E D  Ky. 19671. 
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28 US.C $ 1346(b) (F.T.C.A.). Substitution and removal 
were granted. The United States then moved to dismiss on the 
ground that at the time and place of the accident, the Plaintiff 
was an employee of the United States, acting within the scope 
and in the course of her employment. and as such was w t h i n  
the purYie\r of the exclusionary language of 5 U.S.C. 5 8116. 
and hence precluded from suing the Pnited States under F.T.C.A 
The motion w s  overruled. 

A. THEORY 
1. Cornmoa L a x  T o r t  
The government urged that dismissal wss compelled under the 

reasoning of Johnnson v. United States:" Patterso?? Y. 
States; a L'iiitrd States v. Demko;  --" and Dolm Y. 
States.'*o The plaintiff reasoned and the court sustained the theory 
that these cases were not dispositive of the case. The plaintiff 
agreed that "persons for whom the Goi-ernment has supplied an 
administrative compensation remedy are precluded from aeekine 
recovery against the Cnited States for injuries received in the 
course of their work under the Federal Tort Claims Act. . . ." 
The cases urged as controlling by the defendant United States 
were all cases"? in which the action wuas originally brought by 
the plaintiff against the United States as a federal tort claim in a 

, 343 U E 427 (1952).  i n  J o h a n a m  the plaintiffs had been injured *'hiie 
employed as e3vilmn members of t h e  clews of Army transport  v e l d s  o w e d  
and operated by the United States The plaintiffs received F.E.C.A. com- 
pensation. and later filed B libel I" personam under the Publie V e ~ s e l s  Act, 
46 P.S.C. 5 781 (1964) .  Held " the benefits aiaiisble to [plaintiffs1 
under the Federal  Emulolees compensation Act , , are of mch a nature 
as t o  preclude a swt  for damapes under the Public Vessels  Act." 

, ' 3 6 9  U.S. 495 (1959) In Potlirson the  plaintiffs had been injured while 
employed ab merchant seamen aboard wssels opemted by the United States. 
The pieintiffs received F.E.C.A. compensation. Hrid accord with Johanaon 

"'365 U S. 140 (1066)  In D i m h o  B farmer federal prisoner r h o  had been 
swarded compensation under the Prison Campemation Act, 16 T.S.C. S 1126 
(10641, ior permnai inluries sustained uhile performing an assigned prison 
tsek I" B federal  penitentiary, brought s u i t  under €.T.C A. H e l d '  reiaser) 
under eomoenratian lax, I I  exeiuPive and an adequate wbrthtvla f o r  ta r t  
recovery. 

" 3 7 1  F 2d 813 (6th Cir 19671 In DaMn piamtiff's husband died as a 
mwit of kniie wounds lnflieted by B fellow employee of the Officers' Club a t  
Redatam Arsenal. Plaintiff had recelved eompenbatlon under the Langrhore- 
men and Harbor Workers' Aet. 33 U S.C. $ 901 (18641, and later flied 
smt under €T.C A. Held Langshoramen'i Aer was ~ X C ~ U E ~ Y D  remedy. 

"Plaintiff's Memorandum Brief in Reply to Motion to Dimmas, G i i h a m  V. 

United States,  pp. 1-2 citing Jarvis Y .  United Statea 342 F 2d 799 (5th Clr. 
1966),  e m  drnzsd.  381 C.S. 831. Riiruta > .  Umteh Stater,  298 F.2d 748 
(10th Cir 1961):  Lore v United States, 292 R2d 501 (5th Clr. 1961).  
Somma j_ United States 283 F 2d 149 (3d Cir. 1960) (emphaair added).  

' I E g . .  Yoga b .  United States. 272 F. Supp. 51 ( N . D .  Cai. 19671. 
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federal court. In Gilliarn the suit was originally instituted 
against an individual defendant (not the United States) in a 
state court. These two procedural aspects materially affect the 
outcome of a common law tort  action. 

2. E f e e t  of Federal Removal. 
The immediate effect of removal, of course, i s  to change both 

the forum and the defendant. The knotty problem, however, are 
not so obvious. They deal with results and constitutionality. 

a. Results. If the United States' reasoning in Gilliam is fol- 
lowed, i t  compels the conclusion that the plaintiff is denied any 
right of tort  recovery a t  all. This reasoning requires one to impart' 
to Congress this intent. The legislative history of the Government 
Drivers' Act indicates that  the Act was passed primarily for 
the protection of e m p l ~ y e e s . ~ * ~  It is difficult to conceive that, 
given this purpose, the Act should operate to deprive an  employee 
of an otherwise just recovery, particularly since the cause of 
action is one which exists a t  common law. Such an interpretation 
requires that the law deny a right to recover 8olely on the grounds 
that the plaintiff is an employee of the United States. Gilliam 
reasons that this harsh result was not intended. Further, since 
the action was begun strictly as a common law tort  action against 
an individual in a state court, the United States could not now 
successfully dismiss the action solely because i t  undertook to sup- 
plant itself as a defendant for the original defendant and to 
discharge his obligation and personal liability. The United 
States in effect acts as a volunteer. I t  was not being sued and 
had no liability save that which i t  voluntarily undertook for 
itself. As the court said: 

Under these facts and circumstances, . . . inestimable wmng 
would be done Mra. Giliiam by denylng her the right to seek redress 
, , . [and] denying her the right to prosecute a eommon law action 
fa r  a to r t  aga in i t  her in the forum [and against  the defendant1 
of her ehaaaing . . . [Clongrers [did not intend] to go so far  in i t s  
enactment of the compensation or aubstitntion statute when i t  WBB 

in the minds of the legislators tha t  they were passing enactment8 
f m  The benefit of employeen and not to foreclose their  Tight to seek 
redrew far wrong9 committed against  them. The . . . compensation 
laws are for immediate sid to the injured employee and 81 a protee- 
tion to the employer. There ir no parallel between those laws and 
the federal law8 which the United States seeks to impme here BQ 

B means of denying an allegedly just  claim. 
I subscribe to the language of the Court in Brady V. Raasevelt 

S.S. Ca., 317 U.S. i75, 63 S. Ct. 426, 87 L. Ed  ill: "We Can only 

- 
'-See 2 C.S. Code C o w  end Adm. Neb8 2184, 1861: and 2 U.S.  Code 

Cong. mid Adm. New8 2515, 1966. 
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conclude thst d Cangrerr had intended to make aueh an inroad on 
the right8 of elairnanta it would have mid IO I" vnanbiguvs 
terms" and "ln the absence a i  a d e a r  C ~ n g r e r ~ ~ o n a l  policy to that 
end, we cannot go PO far.'"' 

The court also folloned Allman Y. which held that 
since F.E.C.A. itself recognizes the right of the employee to 
recover from "Some person other than the United States," and B 

negligent ea-employee ia such a person, in the absence of a spe- 
cific provision to the contrary, F.E.C A. does not abrogate the 
common law right of an employee to sue a negligent feiloa em- 
ployee. 

b. Constitutionaiitg. The constitutionality of the removal pro- 
vision of 28 U.S.C. $ 2679(b) has been tested on a t  least 
three occasions -:' The courts acknowledged thst  tort a c t m a  
were recognized a t  common iaw and remoral of these actions 
from state courts could abrogate constitutional guarantees. ( In  
Sisteiidirk and G w t a f s o n  jury trial W B  a t  issue. In A d a m  
abolition of a cause of action against an indiridual tort-feasor 
was the issue.1 In upholding the constitutionality of section 2679, 
the courts reasoned that common Ian action8 could be abolished 
and statutory remedies substituted. The Constitution does not 
forbid the creation of new rights or abolition of old ones recog- 
nized a t  common law to obtain a permissible legislative object r 
The reasoning that a vested cause of action 1s B property right 
and is constitutionally protected is well settled.'g' It is equally 
neli settled that a party has no rested right, in the constitutional 
sense, in any form of remedy. The Constitution guarantees merely 
the substantia! right to redress by sonit efeetire g?oeedare .  In 
other words. replacement of a common lau right of action with 
a statutory remedy is not violatire of due process i f  the statutoq- 
remedy is a substantial and e f e c i i u e  remedy. Note well, however. 
the caveat: there must be a remedy. Accordingly, the r e m m d  
provisions standing alone are constitutional foi they do prov,de 
a substitute remedy Haxever,  in a GillianL fact situation, after 
removal and substitution of defendants has been accomplished. i t  
i s  submitted that t o  interpose the exclusive remedy provisionr 
of F.E.C.A. as a bar to recovers effectively removes the can- 

:e$, 261 F SUDD 7 ,  10 (E.D. Ky. 1 9 6 7 ) .  
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stitutianal protective umbrella because i t  removes the substitute 
remedy and thus the "rested cause of action" or property right 
has been taken without due process of law. Such actions are con- 
stitutionally proscribed. The legislative history of the Govern- 
ment Driuera' Act clearlv shows Congress recognized that there 
must be a remedy of same kind and the removal provisions were 
not intended to deny a plaintiff a remedy he otherwise would 
enjoy, Rather i t  was to protect an employee of the government 
from a liability. Congress recognized that if no remedy was 
found under section 2679(b), the case could be remanded to the 
state court.L2P 

In 1928 the Supreme Court was faced n i t h  an analogous sit- 
uation in liiehmond Sereto A n c h o r  Co. v.  llnited States.38o In 
this case, the plaintiff w - m  the assignee of a patent. In support 
of the war effort for World War I, the government had caused a 
contractor to infringe the patent by installing several hundred 
cargo beams. Congress had provided by statute that,  in such in- 
stances, the patent holder's sole remedy ws.8 w i t  against the 
United States. Another statute had proscribed the assignment 
of claim against the United States." '  Normally, the plaintiff 
assignee uould h a w  had a cause of action against the govern- 
ment contractor for infringement damages. However, the gorern- 
ment sought to interpose the anti-assignment act as a defense. 
In holding that the Act's provisions were inapplicable to the 
plaintiff's situation, the Court reasoned that if the Act were to 
be applied, i t  would hare the effect of not only taking away the 
plaintiffs cause of action against the infringing contractor but 
also depriving him of a substitute cause of action against the 
government. Such would be more than a declaration of govern- 
mental immunity; it would be an attempt to take away from a 
private citizen his lawful claim for damages to his property 
by another person. Thus if the statute were to be applied, in 
the words of Chief Justice Ta f t :  

[ I t ]  would seem t o  raise B ~ e r i o w  question BJ t o  the Conitit". 
tionalify of the Act . . . under the 5th Amend 
presume that Congress in the pasaspe of the 
m n r e  t o  the owner of the patent the eraat e 
Y.BS taking away f iom him. . . 

It IZ our duty in the interpretation of Federal statutes to reach B 

' S e e  2 V.S. Code C o n a .  and Adm. S e w  2781-82. 1861 
. . , . . . . , . 
j 203 11864) 
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CDne iYe lDn  ahieh wil aimd seiiou8 doubts a i  their conrtifutionl~iy 
(SIC)'' 

Certainly, the same logic and reasoning applies to the can- 
stitutionality of the interaction of the exc l~s i r e  remedy provi- 
sions of F.E C.A. and the Government Drivers' Act. 

The results of Gilliani and .Voila present two additional sues- 
i i o m  Did the procedurai differences in the cases (where and 
against whom the suits were started) affect t hen  result: and 
~hoiild the procedural differences affect their result? Obviousl), 
the procedural differences did affect the result. In Yoga  sum- 
mary judpment for the United States i v a ~  granted. In  Gi1l;am 
the United States' motion to dismias was overruled. Soga  did not 
reach the hypothetical situation of u h a t  the result would hare 
been had the case been started in a state court and later remored 
to the federal district m u i t  However, in the uriter 's  judgment 
the positivist tenor of the opinion indicates that  the judge would 
not have been receptive to the G d l m m  reasoninp. The Soga  
opinion focuses on exclusive liability-federal immunity con- 
cepts almost as absolutes, to the exclusion of the merits of the 
individual's arguments and without regard to iesultS. Applying 
the S o g a  reasoning. the judge nould reach the same conciusion 
whether the ease n as started in a state or federal court. On the 
other hand Gil l tam takes a realistic and essentially pragmatic 
view of results intended by  the various statures. The judge 
recognizes the exclusive liability-federal immunity concepts, but 
interpolates congressional intent and constitutional principles 
with the facts presented. With these factors in mind. he treats 
the right-remedy posture of the plaintiff, and reasons that the 
+ u i t  must be allowed to preserve bath the plaintiff's right and 
her remedy. In the writer's opinion, it nould not affect the out. 

been initiated in the federal d 
0 1  defendant The iudee I +  care 

10 point oiit the distinction between directly jeeking recoierr 
wainst the United States and seeking iemrery against an indi- 
siduai defendant. It is submitted that the procedural diffeienrrs 
in the c a w  should not affect their outcome The fact that there 
iiere different rewits 14 one of the l ax i ' s  anomalies which can 
be 6ttilbuted not to the lau.  but to the individual judge'- i1-r:~- 
iirudential phiiomphy. 

B I L T E K S A T I I . E S  
What are the alternatiies to the dilemma posed b r  the statute- 

S o g n  and others which, becauae of F E.C A 
"Richmond Screw Anchor Co. / .  Emted States. 275 0.5. 331. 345 ( 1 8 2 8 )  

and holdings such 

(emphasis added) 
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exclusive remedy provision, foreclose injured plaintiffs' suits 
under F.T.C.A.? One alternative obviously is the Gilliam rationale 
discussed above. To the writer's thinking, the Gillialn rationale 
represents the soundest approach under the present posture of 
the law, and i t  is the apocalyptic result of bath analytical reason 
and congressional intent. I t  is the writer's view that Xogo and 
other cases of similar holding are constitutionally unsound and 
produce a harsh result unintended by Congress. 

1. Waiver and Release b y  Government Employees 
Another possible, though not necessarily desirable, solution 

would be to obtain a waiver and release from injured gavern- 
ment employee8 affirmatively waiving their right to action in 
tort  against another government employee, or the government 
itself, and releasing all liability in return for the compensation 
paid under F.E.C.A. The Act as presently written does not sup- 
port the authorization for such actions, and such actions fre- 
quently would not be in the best interest of an employee. Further,  
such a result should not obtain without a clear congressional man- 
date. The posture of workmen's compensation, and rights and 
benefits being extended workers today, militate against such a 
canpresaianal mandate. 

2. Emplopees  S e l f - I m u ? e o .  
Certainly a prudent employee may insure himself to cover con- 

tingencies presented by his becoming a defendant, or as a plaintiff 
being injured and faced with the prospect of inadequate com- 
pensation under F.E.C.A. Such a requirement nould be difficult 
to enforce as a condition of employment and would be contrary 
to the congressional intent of providing the employee with an 
umbrella of protection from suit.:, If an employee purchases ac- 
cident, health and income continuation insurance at his own ex- 
pense, he is purchasing protection that F.E.C.A. was designed to 
provide. Even to suggest the necessity of purchasing individual 
insurance points to the inadequacy of F.E.C.A. compensation. 
When this suggestion 1s considered with the limitations imposed 
by the F.E.C.A. exclusive liability provisions, the inadequacy of 
protection and the lack af viable remedies became abundantly 
clear. These factors strongly indicate the need for corrective 
action. Such correctire action can be effected by the courts' 
adoption of the Giiliam rationale or by statutory amendment. 

3. Statutoru Amendment. 
The historical development and background of F.E.C.A. and 

the Government Drivers' Act indicate a clear intent on the part  

"See  2 U.S.  Code Coni. and Adm. New8 2791-91, 1961. 

*eo i l 5 l B  28 
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of Congress to provide benefits to United States employees. So.  
where, except in some courts' narrow interpretations and harsh 
iewlts, can there be found an expression, congressional or ju. 
dicial, that the Congress intended to depnve an injured employee 
of a satisfactory remedy. Quite the contrary, the expressions in- 
dicate a desire to confer benefits. The incompleteness of the stat-  
utes and a narrow interpretation of them produces a clearly un- 
intended harsh result. Another possible solution of the .Yoga- 
Gilliem issue is an amendment to 5 U.S.C. $ 8116ic)  The fal- 
lowing language would be more reflective of the sovereign con- 
sent to liability and suit principles that should be applied to work- 
men's compensation law. 

( c l  . . . Kor shall this seetian a ~ p l y  when a federal employee IS  

torlmUPly Injured by anather federal employee under emumrtancer  
which would render the toit-feasor individually liable h t  for the 
lemovsl and e ~ n v e r i i o n  provisiana of 28 U S.C E 2678 119641, 38 
U.S.C. 5 4116 (18661, or any similar leeidation 

Such a provision would eliminate the harsh results of Sofa 
type cases and would preserve to injured government employees 
the same rights and remedies as other citizens have for torts 
committed against them by government agents. I t  would also 
permit the injured plaintiff to choose the forum and the de- 
fendant without regard to possible technical dismissal solely an 
the basis of improper selection of initial forum or initial de- 
fendant. Alternatively, a statutory amendment could also elimi- 
nate the diiemma br i n d i c a t q  that section 8116(c)  would not 
be applicable in cases originally braughi in atate courts and re- 
moved to federal courts only by virtue of 28 U.S.C. 5 2679. 
Arguably Congress intended such a result in the first instance. 
The effect of either of these two amendment proposals would be 
to preserve to the employee rights he would haae against any 
other tort-feasor Similar results could be obtained throughout 
the federal compensation system b r  amendments to all similai 
statutes. 

We turn now to the pertinence of 5 U.S.C. 8 8116ic)  to 
United States' liability b r  wa? of contribution as a joint t w t -  
feasor once compensation has been anarded an employee of the 
United States. 

VII. CONTRIBUTIOS A S D  ISDEJISITY 
Thus far w e  hare discussed the exc lus i~e  remedy provisions 

of F.E.C.A. largely from an injuied federal employee's stand- 
point. V e  now m o ~ e  to consideration of the effect of F.E.C.A.'s 
exclumve remedy provisions on third party practice, and spe- 
c~fically inquire whether 5 U.S C i 8116(c) Operates to preclude 

30 100 135iB 
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United States. liability by way of contribution or indemnity to a 
private party defendant sued by a carered federal employee 
plaintiff. 

A. THEORY 
Initially it is important to note that not all jurisdictions recog- 

nize contribution and indemnity principles in tort  cases. Con- 
sequentiy the precedents discussed herein will be of value for 
iederal practice only in those jurisdictions which have adopted 
as substantive law the liability of a joint tort-feasor by way of 
contribution or indemnity. 

1. Contribution. 
A distinction exists between contribution and noncontractual 

tort indemnity. In the farmer the parties are said to be i n  pari 
delido 30 damages are equally divided: or in jurisdictions which 
recognize comparative negligence and in admiralty practice the 
contribution may be apportioned. Liability for contribution in 
tort  cases is a minority rule and exists usually by virtue of 
statutes. The general rule is that ,  in the absence of express con- 
tract or statutory provisions, there i8 no contribution between 
joint tort-feasars."' 

2. Indemnity. 
The doctrinal basis for noncontractual tart  indemnity among 

tortfeasors is unjust enrichment. The concept is restitutional i n  
nature. Generally indemnity is permitted where the indemnitee 
has only an imputed or vicarious relationship with the actual 
tort-feasor and is not personally a t  fault. Indemnity may also 
be awarded where there is a marked difference in the degree or 
character of the negligence attributed to two or more tort- 
feasors. The parties are not in pori delicto so the entire burden 
of satisfying the judgment ultimately rests with the indemni- 
tor.- 

B. THIRD P A R T Y  RECOVERY PRACTICE 
By their very nature contribution and indemnity involve third 

party practice. Some understanding of the terminology and pro- 
cedure of federal third party practice is therefore essential. 

1. Definztions. 
In  order to  simolifv the terminaloev used and make i t  more . .  

reflective of the contextual scope of this Btudy, the following 
definitions will be used: 

Plaintiff--a tortiously injured federal employee covered by 
F.E.C.A. 

"rni ted  Air Lines V. Wmner. 335 F 2d 319, 398 (9th Cir. 1964). oPP~o1 
dismissed sub nom.. United Air Lines v Vnited States, 379 T.S. 951 (1964).  

' " I d .  at 390-401. 
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Private party defendant-the original tort-feasor defendant 
other than the United States. 

Cnited States deie7idan-The United States as a third parts 
defendant, involuntarily impleaded by a private party defendant 
seeking contribution or indemnity. 

2. Procedure. 
Third party impleader, adopted from admiralty practice, has 

greatly liberalized the conduct of litigation The present federal 
procedure i s  found in rule 14 of the Federal Rules of Civil Proce- 
dure. Rule 14 as originally promulgated permitted the defendant 
to implead a third party "who is or may be liable to him 07 to  
the  plaintif for all or part  of the plaintiff's claim."" .4fter 
6ome procedural difficulties, not pertinent here, the rule was 
changed to provide for impleader by a defendant of any person 
"who IS or may be liable to  him" far ail or any part af "the 
plaintiff's claim against him." Today. therefore. a private party 
defendant may implead the United States defendant only when 
the United States i s  or may be liable to the pn ra t e  party de- 
fendant. Procedurally this is without regard to the United States 
defendant's liability to the plaintiff. This brings us then to the 
problem posed by section 8116(c) 

3. The Problem. 
As we have just seen, rule 14 sets up the requirement of pos- 

sible liability between the private party defendant and the 
United States defendant. In  such situations the question becomes 
whether section 8116(c) substantiveiv orecludes United States 
defendant's liability to private uarty defendant. 

a. Faetzml Sttuations. There are many conceivable factual 
situation8 in third party practice where the instant problem is 
operative. However, a typical Situation is that found in the recent 
case of Wieh Alaska Air l iws ,  Inc. v. Cnited States.>li In Wien 
the widow of a federal employee killed in an airline crash 
(plaintiff) brought suit against the airline (private party de- 
fendant),  alleging that her husband's death XBS due to the neg- 
ligence of the airline. The airline (prirate party defendant) 
impleaded the United States (Vnited States defendant) alleging 
that a United States' air traffic control specialist had been neg- 
ligent in the performance of his duties. The airline sought full 

'"]A W. R~m0x-A. HOLTZOW, F E D E U L  P U C T I C E  AXD PROCEOLRE S 121, 
a t  541 (Rules E d ,  C. Wrish t  re/ 1960) (footnote omitted) 

stale c o u r t  bu t  was later removed ta B federal d m n e t  court for trisl. 

32 ACO asse 

I d .  (emphasis added) (footnote omlttedi 
'"375 F.2d 735 19th Cir. 1967) Note the suit was orlglnalli. filed in a 
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indemnity in the event it was held liable to the estate. The 
widow had been receiving F.E.C.A. benefits prior to instituting 
the suit againat the airline. The United States contended that 
section 8116(cI substantively barred any tort  claim by the 
plaintiff against the United States and that therefore the United 
States could not be liable to the airline (private party defendant) 
for ail or any part  of the plaintiff's claim against the airline. 
The action of the district court dismissing the airline's third 
party action against the United States was affirmed by the 
Court of Appeals. 

b. Development. In 1951 the Supreme Court settled the ques- 
tion whether the United States could be impleaded a8 a third 
party defendant by its holding in Cnited States Y. Yelloio Cab 
C O . ' ~ ~  The Court held that the United States may be involuntarily 
impleaded a8 United States defendant by a private party de- 
fendant on the same basis as an individual third party defendant 
similarly situated. The Court further held that by the F.T.C.A. 
the United States has consented to suit and liability for contri- 
bution or indemnity under any pertinent local law contemplating 
contribution or a duty of indemnity between joint tort-feasors. 
However, in Cnited States v. Giimon I a n  the Court made i t  clear 
that if the United States is held liable under F.T.C.A. it has no 
right of indemnity against the negligent federal employee who 
generated the liability. This posture of the law seems to be dic- 
tated by compassion for government employees and a realistic 
approach to ability to pay rather than strict legal logic. 

(1) Contribution. In Weverhaeuser S.S. Ca. 5 .  Cnited 
States Id' the unanimous Court, reversing the louser court, held 
that the admiralty statute in question"? was intended to impose 
on the United States the same liability a private ship owner 
would have. Since admiralty law permitted contribution, i t  v a s  
held that the exclusive remedy provision of F.E.C.A. would not 
defeat recovery of contribution by a private party defendant 
against the United States defendant. 

(2 )  Indemnity. In a 1963 case, Hart v. Simons, plaintiff 
brought suit against private party defendant who impleaded 
United States defendant. The court concluded, paraphrasing 

33 
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hat "there 1s no evidence that Congress in enact- 
.e liability section of the Federal Employees' 
ct v a s  concerned with the rights of unrelated 

third parties. much less of m y  purpose to disturb settled doc- 
trines of the ian of eontribzitioii o r  $ride 
tual  rights and liabilities of parties in to 

C .  POST- ITEYERHAECSER DET'ELOPMESTS 
H a r t  v Szmons -' n-as decided after W e g r r i i a r i i s e i  and i 

writer's opinion represents an accurate interpretation of 11 
itaewe?. logically extended beyond admiralty to tort. A tort case 

similar results 1s Drake v. Treadwell Canstniet iar i  C a w  
I,' Some three weeks after li'eyerhniiiser. the Supierne 

Court remanded D r a k e .  '. In the per cul-iam opinion ordering 
iemand the court returned the case for "further consideration in 
light of IYe~er i inevssr ."  Although the Court did not 3pecifienlly 
extend the admlralts contribution to tort. its remand order 
strongly indicates the Court's thinking and all but directs the 
extension of W r ~ e r h a r i i a r ?  to tort On remand it w a s  held that 
the ~ X C I O E ~ E  liability language of F.E.C.A was not available to 
the United States defendant as a defense in actmns brought 
against it for indemnity of contribution by private part) de- 
fendants. The United States appealed the judgment but later 
moved for dismissal of the appeal " . for  the reason that 
Solicitor General of the United States has recommended against 
Appeal , ." ' '  The appeal was dismissed. 
.1 contrasting YEW was taken I" Bzisr!, v. Il'askt,iqtoii." In 

this case a mail carrier \\as injured when a mail truck in which 
he \%--as riding struck a piece of iron negligentlr protruding from 
a ~a lvaee  truck The mail corrier both received F.E.C.A. benefit7 
and brought a ciyii tort action (as plaintiff) against the di i rer  
of the salvage truck (private party defendant). The driver im- 
pleaded the mail truck driver and the United States (L'nited 
States defendant) seeking contribution under F.T.C A. The third 
party claim against the United States defendant for contribution 
%:as denied. notwithstanding the fact that the judge found the 
United States' employee-driver icas negligent. The legal impedi- 
- 

' I d  at 111 (emphasis added) (footnote  omitted) 
' . 2 2 3  F. SUPP. 109 1E.D. Pa 1 9 6 3 ) .  
' 298 F.2d 789 (3d O r  1 9 6 2 ) .  
''.Treadwell Canst. Co. Y Vnited Stares. 372 US. 772 (1963) 
' "The  o p m o n  on remand was nor renorted bu t  action on remand IS sum 

mirined in Hart r Simani. 223 F. Svpp 109, 111 n 1 1E.D. Pa 19631 
' 226 F. Supp. 416 ( D  C.C 1964)  
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ment relied upon is discussed at  length beginning at  page 419 of 
the opinion. The gist of the opinion is that  since F.E.C.A. bene- 
fits were paid to the plaintiff, the exclusive liability provisions 
of F.E.C.A. preclude liability of further payment in tort by the 
United States even though not t o  the plaintiff. The decision 
seems to turn on two additional factors: First, the judge is can- 
cerned that if a third party claim for Contribution or indemnity 
is allowed, the United States would be paying aut more money via 
the judgment than it would be obligated to  pay by virtue of 
F.E.C.A. benefits alone. The judge felt this was contrary to the 
intent of F.E.C.A. Buseu's reasoning fails to  accord ful l  sig- 
nificance to Weyerhaeuser, Drake and Hart. 

Second. B u s t y  distinguishes Yellow Cab on the basis that the 
plaintiffs therein were not government employees, and distin- 
guishes Weyerkaeuser on the basis that  contribution among joint 
tort-feasors cannot be equated to the historic admiralty rule of 
divided damages. In  deciding Biisey the court relied heavily on 
the opinion of the United States Court of Appeals in Drake v. 
Treadwell Constmetion CO."~ This judgment was appealed to  the 
Supreme Court and was the subject of an order of remand. The 
subsequent decision on the Supreme Court's remand af Drake 
renders Busey of questionable validity 

Two other recent cases h a w  held that  F.E.C.A. exclusive 
liability language barred private party defendants' claims against 
Vnited States defendant where the plaintiffs were F.E.C.A. 
beneficiaries. The rationale of these cmes is: That rule 14 (a) 
and Yellow Cab permit the p r a e e d w a l  impleading of the United 
States as a third party defendant; however, before a claim for  
tort indemnity or contribution can be siibstantively maintained 
there wust be a tort liability on the part of the United States de- 
fendant to the plaintiff. Since F.E.C.A.'s exclusive liability pro- 
vision absolves the United States defendant from liability to the 
plaintiff there can be no substantive recovery from the United 
States defendant. 

How the United States' tort liability is determined deserves 
comment. The F.T.C.A. provides for United States liability "un- 
der circumstances where the United States, if a private person, 
would be liable t o  the claimant in accordance with the law of the 
place where the act or omission occur red."'^' This requires the 
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npplicatian of local l a w  (ler h i )  in third party actions seeking 
indemnity or contribution. Accordingly, if the United States 
defendant (or any individual third party defendant) would have 
no liability ta the plaintiff under applicable local law, the hold- 
ings of Wimer and Wien would indicate no liability for con- 
tribution or indemnity by the United States defendant to the 
private party defendant. The recent case a i  .!4addur v.  Coz 
illustrates the application o f  these principles. Maddiir was an ac- 
tion commenced in a state court against Maddux for injuries sus- 
tained by a serviceman pamenger (Cox) of a government \-e- 
hicle. Cox was injured incident to  his service when the govern- 
ment vehicle was involved in an accident with Maddux's vehicle. 
In addition to the principal claim, the caw ultimately extended 
to cross claims and a third party action against the United States. 
In disposing of the claim of Maddux (pnvate party defend- 
an t )  agaimt United States defendant bath the district and ap- 
peal courts carefully considered the application of both local and 
federal law 8s i t  affected the United States defendant's iiabiiity 
for contribution to Maddux. The courts determined that there 
was no liability to Maddux for contribution as to  any damages he 
might have t o  pay to Cox. This holding was on the basis that 
Cox had no claim against the United States under F.T.C.A.. 
citing the "incident to service doctrine" as enunciated by the 
Supreme Court in Feres r. l'nited States. The lower court 
turned ta Arkansas' Uniform Contribution Among Joint Tart- 
feasors' Act.' . That Act defines joint tort-feasor as follows: 
"two [2] or more persons jointly and severally liable in tort for 
the same injury to the person or propert>-, whether or not judg- 
ment has been recovered against all or some o f  them." The 
lower court determined "that before there can be any cantribu- 
tion I t  must appear that a t  least originally the person seeking 
contribution w i d  the person from whom contribution is sought 
must hare been under B common legal liability to the injured 
party. Thus, there can be no contribution where the injured party 
had no cause o f  action originally against the party sought to be 
charged." In short there ~ ' ( 8 s  a finding that the state Ian- re. 

1866). 

ment IP nut liable under the Federal Tart Clnrnir Act fa r  injuries t o  ~ e r v l e e .  
men uhere t k e  injuriea a r m  out of or are I" t h e  course of acuvity 

Ark Btsta. ,  Ann $ 8  34-1001-09 (1811) 

235 F. Gupp 517, 525 (ED. Air .  10661 (emphaiir added) 

36 AGO i l % B  
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quired a common liability running from both the United States 
defendant and private party defendant (Maddux) to plaintiff 
(Cox) before the United States would be liable for contribution. 
Since there was no common liability to plaintiff, Maddux's claim 
for contribution was denied. 

The court of appeals approved of the lower court's holding, 
citing both Wiener and Wim. The difficulty with using Wiener 
and Wien as precedent i8 that the states involved in those cases 
(Nevada-Wiener, Alaska-Wien) do not have a statutory basis for 
contribution or indemnity. Both states have adopted the common 
law when it  is not inconsistent with either the federal or state 
constitution or state Wiener includes a detailed analysis 
of the question whether the common law recognizes a right of 
indemnity. The court concluded it does, and that therefore a 
Nevada court could recognize both principles."8 Common law 
indemnity does not necessarily require United States defendant 
liability to plaintiff. 

However, United Airlines' prayer far indemnity from the 
United States, the more culpable tort-feasor, was disposed of in a 
different manner as to each class of plaintiffs.'Bn Indemnity wa8 
granted for damages payable to plaintiffs whose decedents were 
not employed by or in the armed services of the United States;  
the defendants were not in ~ ( L T I  delicto; the United States was 
principally a t  fault ;  and the common law was considered to 
extend the principle of indemnity in such circumstances. With 
respect to the government employee group of decedents, the 
United States was held not liable for indemnity. Sotwithstand- 
ing its greater culpability, the court held that by virtue of 
F.E.C.A. there was no underlying liability to these plaintiffs on 
the part  of the United States. Similarly, the "incident to service" 
bar of Feres, immunizing the United States from liability on 
account of the servicemen's deaths in any direct suit by their 
survivors. also immunized the United States from liability to 
them for indemnity. 

Wie? followed Wiener. Although similar in result to Maddziz. 
the two airline case8 were decided by a different line of reason- 
ing. The most significant divergence in reasoning is that, once 
ascertaining a general right to indemnity in the common law, 
- 

'-'Nevada, S E Y .  REV STAT$. 8 1.030 ( 1 9 1 7 1 :  Alaska, ALAS. STAT%.. eh. 10. 

.-Sea United Air Lines V. Wiener. 336 F.2d 379, 401 19th Clr. 19641.  
'' There were three C ~ ~ J J ~ S  of plaintiffs' decedents in the Wiener ease.  

11) p v a t e  citizens with no eonneetian with the Federal Government: (21 
federal emplayeei covered by F.E.C A , and ( 3 )  armed farces persannel 

*GO 68668 37 

art 1 (1958).  
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withobt further reference to  local l a w  the two airline opinions 
reject Its specific application unless there 1s an underlying liabil- 
ity from the United States as indemnltee to plaintiff. One is 
not informed xhether the and Wien limitation on in- 
demnity is considered by the courts t o  be derived from local 
common l m ,  or is a uniform federal rule. If the limitation i r  
the former, the caws are theoretically sound. If It is the latter. 
the cases are a t  the very least suspect because of B'everhaeuser 
and Drake.  

The next considerations hare to be H a f t  and the Drake  remand 
Bath cases iveie decided in Pennsylrama. Pennrylvama has also 
adapted the Uniform Contribution Among Joint Tort-Feasor 
Act 111 Although Pennsylvania law may require a substantive 
common liability betneen the United States defendant and the 
private party defendant t o  the plaintiff, Hait  and Drake seem 

court says, "there is no evidence that Congress in enacting the 
exclusive liability section of the Federal Employees' Compen- 
sation Act was concerned d t h  the rights of unrelated third 
parties much less of any purpose to disturb the settled doctiines 
of the law of eont r ib i4 ion  0 ,  indrninitli affecting the mutual 
riphts and liabilities of parties in tort  cases.":i: 

In addition. the reasoning in both Wiener  and Wle,' also suf- 
fers from the same defect as B v s e y  These cases fail to give full 
effect to W r y e r h a e i i s o ,  Drake .  and Hart .  and in the writer'8 opin- 
ion place emphasis on form orer aubstance. These c a m  also fail 
to accord the present rule 11 its plain meaning That IS, thev have 
extended the requirement af f the United States de- 
fendant to the plaintiff as a P i ~ i l e  wthou t  regard to 
the requirements of local Ian This former praeedv?nl  require- 
ment far impleader was diapped from rule 14 as being Imprac- 
tical"" and all that the rule preeently requires is that the United 
Stater defendant be, or possibly be. liable to the private part? 
defendant:" 

"12 Pa. Stars. Ann. IS 2082-89 (10611 
223 F Supp. 109, 111 1E.D Pa 19631 (ernphani  

1 A  nr BARROY-A. HOLTZOFF. FEDERAL PRACTICE *so 
omitted) 

A I d .  
(Rules Ed.. C IVright rev. 1960) 

added) (footnote 

PROCEDURE d 421 
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In sum, the more recent eases seem to interpose F.E.C.A. ex- 
clusire liability provisions as a defense between United States 
defendant and private party defendants without regard to re- 
quirements of local law. However. the better reasoning appears 
to be that of Hart and the Drake remand, bath of which recog- 
nize tha t  once the lez l o e ~  requirements are met, Weyerhaeirser 
should extend to tart  concepts af contribution and indemnity. 
Neither case permits the exclusive liability language of F.E.C.A. 
and similar language in other statutes to be interposed as a de- 
fense by the United States on third party claims. A criticism 
common to all the cases i8 tha t  they fail first to paint aut the 
operative l e x  Ion' requirements clearly before they more to a de- 
termination of Cnited States defendant liability to the private 
party defendant. 

VIII. COSCLUSIONS 
A, COSSTITCTIOSALITY-PROGNOSIS 

Based on the constitutional principle that there must be an 
effective substitutive procedure for redress whenever a right of 
action is eliminated or changed, the pro\,isions of 5 U.S.C. 
$ 8116(c) and 28 U.S.C. s 2679 should be declared uncansti- 
tutional as violative of due process. If together they are invoked 
to bar any tort recovery against the United States in a Gill ian 
type factual situation, such an application effectively takes away 
an injured person's remedy without providing an acceptable sub- 
stitute or effective recourse. 

B. RECO.IIMESDED PROCEDCRE 
The statutes inralved should be amended as recommended 

above in part VI. In addition, the following observations and 
recommendations are noted: 

1. Injuries Without  Faslt. 
In such instances the statute's allowable compensation should 

be expanded to proride realistically for items of damages which 
could normally be expected in the case of a tna l ,  e.g.. pain and 
suffering and adequate compensation f a r  loss of earning capacity 
Over an injured p e r ~ o n ' ~  life expectancy. At present if F.E.C.A. 
compensation is inadequate, the only slim hope an injured em- 
ployee has is B private hill through Congress. 

2. litjuries b~ T h v d  Parties. 
a. Strangers. The injured employee is free to accept F.E.C.A. 

compensation and sue the stranger individually in an appropri- 
ate court for additional damages. Such a Dlaintiff, if successful, 
can expect a set off for compensation received, and by n r t u e  of 

*GO 5 * W B  39 
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F.E.C.A. itself, can be required to indemnify the United States 
for any amounts paid under F.E.C.A.'" 

b. Other Goi.ernnient Employee o r  Co-worker. If tortiously 
injured by another government employee, the injured plaintiff a t  
present should sue the tort-feasor in a state court. He should 
anticipate a possible removal to a federal court under applicable 
statutes. In such inatances he should be prepared to argue both 
the Gilliam rationale and the constitutional question of elimina- 
tion of a remedy. 

C .  RECOM.1fE.VDED STATCTORY REVISIO.?S 
F.E.C A. should be amended a8 indicated in part V I  so as to 

permit a common law tort action in addition to F.E.C.A. com- 
pensation or by indicating that section 811G(c) would not be 
applicable when suits were originally brought in state forums. 
Such amendments would eliminate the present adverse affects of 
the interplay be twen  5 U.S.C. S 811G(c) and 28 U.S C. S 2679. 

F.E.C.A should also be amended to implement clearly the 
holdings of Weyerhaeiiser, Hart ,  and the Drake remand. Such an 
xmendment should spell out that nothing contained in  F.E.C 4. 
should be construed as being available as  a substantive or  pro- 
cedural defense to the United States when the United States i8 
impleaded as a third party defendant by a private party de- 
fendant. Further, unless the local law requires a finding of direct 
liability to a plaintiff, i t  should specifically eliminate the criterion 
of liability between the plaintiff and the United States defendant 
before the United States may be liable far contribution or 
indemnity 

If the reasoning and recommendations of this article were 
adopted they would have the salutary effect of eliminatlng areas 
of inequity and uncertaint? in the law. They m u l d  fully confer 
on federal employees the substantive and procedural benefits. 
rights, and remedies congre8sional enactments intended them to 
have. 

I t  is the writer's respectful hope that this article will stimulate 
both the bench and bar to greater preci~ion I" the application of 
the operative principles discussed herein. 
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THE SITUATION OF THE ARMED FORCES 
IN A COSSTITUTIONAL DEMOCRACY* 

(Treated on the model of the German Bundeswehr) 
By Professor Dr.  Klaus Obermayer.' 

I. INTRODUCTION 
Every State is obliged to take necessary precautions for the 

security of its population. Apparently the hope that one day man 
will be able to overcome his conflicts peacefully is a dream, which 
probably will not be realized in this age. As long 8s international 
organizations cannot assure the peace of the world effectively, 
only the armed farces of single nations o r  of greater defense or. 
ganizations can insure the safety of human communities. 

Under these circumstances even constitutional democracies 
cannot renounce the maintenance of an armed farce. The effec- 
tiveness of the military is guaranteed, of course, only by a iys- 
tem in which order and obedience are the essential principles of 
behavior. The recruiting of troops raises many problems in a de- 
mocracy which is based on the will of the majority and which 
confirms the inalienable rights of the individual. 

The general problem of the situation of the armed forces in a 
constitutional democracy will be studied herein on the basis of 
the example of the Bundeswehr. The German situation may well 
have its own special aspects for the discussion of the relation be- 
tween State and military power. Severtheless i t  sheds light on 
those fundamental problems which arise in all constitutional 
democracies as soon and as long as they have a defense force. 

The particular topical importance of our theme for the Federal 
Republic of Germany is to be found in the fact that it has not yet 
been possible to develop an image of the Bundeswehr which is 
clearly seen and accepted by all citizens. The notion af a "neces- 
sary evil" i s  widespread outside the Bundesxehr. This opinion 
may be quite understandable in view of the perversion of mili- 
tary principles in a dark period of German history. but it is no 

'The opinions and cone l~s ionb  pesented herein are thase of the author 
and do not neeeraardy represent the views of The Judpe Advocate Gen- 
eral's School or B ~ V  other povernmental agenry. 

-"Full Professor. Law School Unirerii ty of Erhngen-huernbere: Dean 
of the Law School, 1964-1966; Prochancellor a i  the Unlverslty, 1861-1965. 
Emvarsity of Mumch. 1916-1948: Graduate Doctor of L a r ,  1'356. 
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proper basis far the fulfillment of a task which has the purpose 
of protecting the l iws of individuals and of the whole community 
against extreme threats. 

Within the Bundeswehr w e  can recognize some persistent ar- 
tempts to farm a commonly shared image and to announce it as 
general17 valid. Ho~verer, there are conflicting tendencies-rather 
superficially cailed either conservative or progressive-which 
hare not yet found a synthesis. Sometimes the discards are 
covered up br a cornpromme in the formulation while in the 
matter itself no solution has been found. 

The fallowing observations cannot be more than frapments. 
Certainly I cannot offer any pat answwr8 for mastering all the 
complicated issues concerned. But I will try to make clear that 
there must be followed a certain ~ a y  of legal, moral, and human 
thinking to solve the problem As our topic is connected Inextri- 
cably with the particular material and spiritual situation of o u i  
present life, i t  cannot be evaluated merelr from the standpoint 
of Ian When w e  consider it, we must place I t  against the enar- 
mously changing and fluctuating backgiound of the realities of 
life in the present twentieth century. The nature of the matter 
dealt with urges the consideration of nonjuridical reflections as 
well, for theie IS a sphere of existence transcending law in which 
fundamental personal decisions are required. The last and most 
serious legal questions may prove to be questions of conscience. 

In part  11, I should like to  enlarge on the unique sittiation in 
which the Bundeswehi finds Itself, in the context of both national 
and world policiea In part 111, I will develop a concept of legal 
theory vhich I shall call "constitutional images" derived not an& 
from the language of the constitiition but also from its spirit, 
and I will discuss the meaning and the funct ion of such Images. 
Pa i t  IT will offer specifically an outline of the constitutional 
image of the Bundeseehr. Finally. part  Y wil l  take up two ex- 
tremely controveisla1 ideas-those af rradirion and of fatherland 

I1 S A T I O S A L  ASD WORLD POLICY 
All questionr connected n-ith the defense of the Federal Re-  

n dc,,l"e,ot,c (.0,'. 

pation zones ha i e  set up after having suffered ti total defeat 
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brought about by a criminal regime. According to the new 
understanding of law and constitution, it seemed necessary to 
provide the Bundeswehr with a legal structure which was to dif- 
f e r  completely from that of the armed forces of earlier German 
history. The lack of legal safety in the army of the monarchical 
era is expressed perfectlr in a formulation stated in 1901 by 
Gerhard Anschuetz, a famous German teacher of constitutional 
law in the first decades of this century: according to him, all in- 
structions af military authorities were not legal rules but "simply 
orders which take effect and exhaust themselves within the large 
state institution called army." After the establishment af the 
Weimar Republic, German military policy did not abandon its 
secret connection with monarchical principles to which it owed 
its origin and derelopment.' The Reichswehr became a state 
within the State largely removed from democratic control. The 
extreme antidemocratic and antilegal manipulations to which the 
Wehrmacht was exposed under National-Socialism are so well 
known that  they need not be mentioned here. 

2. The divided G e r m o t i ~  presents a major problem of conscience 
io the soldier who has the task of defending the Federal Republic 
of Germany. Like a11 citizens of free Germany he is haunted by 
the vexatious question, whether and a t  what time the Germans 
behind the iron curtain \%-ill regain their right of self-determina- 
tion. 

3. The association of the  Bundesiuehr with MAT0 involves 
problems which touch upon the full scope of military planning. 
They require a solution af many different tasks regarding the 
development of materiel, munitions and equipment, training and 
leadership, supply and defense-technology. 

4. The atomic age must be mastered manually, rationally and 
spiritually. Atomic weapons, infra-red waves, radar, directional 
beams and computers are some of the concepts which indicate 
the break-through of man into a new period af his existence and 
thereby affect defense-policy, as well as tactics and strategy. The 
increasing technical standards lead to an increasing specializa- 
tion of military personnel and require a new cooperative atyle of 
work and leadership even in the military sphere itself. 

6 .  The territorial eondttions of o m  strategtc situation cannot 
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be compared with those af earlier times. The expression, "the 
hattle for space"--as an antithesis to a battle foi lines-expresses 
primarily a strategic principle. But in addition i t  refers to a 
logistic bottleneck of a very dangerous kind. Finally, the word 
"La~desrerteidigung" (defense of the country) has received a 
thoroughly new meaning by the exposed situation of our country, 
which \could probably become a battle area as a whole should \\-e 
be required to defend ourselves. 

6. Today all defense policies must take into account the zmtv 
o f  the globe. Certainly this umty does not represent a close and 
aecure legal community: for the United Nations does not yet 
include ail nations and a t  times its members show a politie2.l and 
legal impotence with disturbing clarity. Severtheless our  m r l d  
demonstrates itself as a unity, sharing a common fate,  threat- 
cned by continual catastrophes--a unity in which m y  human 
error can lead to a chain-reaetion of disaster. 

7. Last but not least the unique character of our military sit- 
uation is determined by the general situation of m ~ f l  8 2 1  oi'r t ' s ie .  
X w l y  discovered horizons overwhelm familiar modes of thausht 
which were based an a carefully nurtured tradition. Our idea of 
reality loses its compactness and changes from an imaginable 
system to a merely mathematical formula. The unlimited enlarge- 
ment of our scientific knowledge is accompanied by a loss of 
metaphysical substance. While man tries to adapt to the gigantic 
teehnicai apparatus, his conscience asks him questions for which 
he can find no binding answer. The physical loneliness of the in- 
dividual an a modern battlefield i s  still surpassed by his mental 
isolation, in which the sense of his awn existence proves an 
insoluble problem Added to these unit-ersal questions, the bur- 
den of military decisions becomes almost unbearable. 

111. COSSTITUTIOSAL IMAGES 
Having presented the above review of different factors which 

infiuence the institution of the Bundean-ehr decisively, w e  will 
now consider the fundamental question of the meaning and f u n c -  
tion of what I call conztifirtio,ial tmagis. This is a question of 
legal theory which has far-reaching political importance If a 

be able to fulfill ita task of leading and uniting 
t has to project images of the different areas of 
ject to the authority of law (civil service. the 

educational system, marriage, the family and so on): 
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1. Constitutional images cannot be comprehended merely by 
means of logical deduction.? To understand a canatitution we are 
required to employ a value-directed interpretation which respects 
general principles of justice as well as the social reality of a cer- 
tain period. By this way the meaning of the constitution and of 
its images becomes the result of a dialectic process between the 
normative effect of the written rules and the social structure.' 
The wording of the constitution is the result of a given historical 
law-making development. Determined by the will of the constitu- 
tional assembly, the constitution enters the actuality of law abie 
to gain a life of its own and to develop further-within the limits 
defined by the wording of the text: The political community- 
especially through its legislative, judicial and executive organa- 
thus becomes obliged to give to the constitution a creative palit. 
ical and moral thrust. Its text, consisting of words and concepts 
which require interpretation, receives dynamic power. The can- 
stitutional provisions create a concrete purposeful order u,hich 
not only regulates everyday matters, but which aiso defines the 
fundamentals of the social structure.' 

2. The constitutional image has a double fwrzotion. 
a. On the one hand it  is itwmatzt-e in a purely legal sense. As 

such i t  is binding in its directives, in its limits and in its rules of 
interpretation for the areas of legislative, executive and judicial 
power,B All sovereign acts which fail to respect the precepts af 
the constitutional images a re  unconstitutional-parliamentary 
laws as well as administrative regulations and decisions of the 
courts and of other authorities. 

b .  Furthermore, the constitutional image 8erveb t o  elarifs the 
essence and purpose  of institations and activities devoted to the 
community. I t  uil l  thus be instrumental in setting free impulses 
which have an eminently spiritual significance-impulses which 
transcend questions such as whether a governmental measure is 
constitutional or not."' The important and integrating task of the 
constitutional image is to give the community worthwhile objec- 
lives beyond any questions of the application of legal rules. 

- 
~K HESSE, s u p i a  note 4 ,  at 20 
a K. LAREIZ, M ~ H O D ~ R L E H ~ E  DER R ~ c x r s w ~ s s ~ x s c ~ m  103 (1960) 
-Concerning the hierarieal relevance of law, ~ e e  R. Bmnm6, S r a r ,  

.Judgment of Dec. 14, 1065, 10 BVERFG 206. 
'Judgment of Jan. 15, 1068, 7 BVERFG 198. 
I '  R 

ReCHT rxn GESCHlChIE 15 i 1 0 6 1 ) .  

Emend, Das Recht der /&en .Ileinung~mu8seizcng. m STAATSRW-HT- 
LICHE ABIAIDL~KCEB CND AIDERE AUFIAETZE 80 (1055) : Judgment of Jan. 
15. 1958, 7 BVZRFG 108, 
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IT-. CONSTITUTIOSAL IMAGES O F  THE BUNDESWEHR 
After consideration of the general theoretical problems of con- 

stitutional images, we must m u -  Investigate the constitationol 
image of the  B m d e s ' , e h r  which is binding upon the Bundeswehr 
A S  an institution as well 8% upon the individual soldier in Its 
ranks. 

1. The legal i iameworh:  of the constitutional image of the 
Bundeswehr is t o  be i o m d  In the provisions of our basic law 
which define the position af the individual of our time in his 
society, which determine the organization of constitutional de- 
mocracy. which acknonledge the order established by interna- 
tional law and adherence to international communities, and 
which contain special rules with regard to the defense organ- 
ization. 

a.  The basic rights contained in article 1 et seq. guarantee the 
digni ty  and freedoni o j  t h e  individual i n  his relationship to the 
state as well as to the ather members and inrtitutions of the 
communitr. According to article l'ia they are limited :- with re- 
gard to soldiers t o  some degree only bl- the nature of things:: 
Thus, for instance, a soldier may be restricted for dmiplinary 
ieamns in his right to petition jointly with others-soldiers or 
civilians. His right to petition alone, however, cannot be in- 
fringed upon. A negative aspect of insuring fundamental rights. 
from the point of view of the Bundeswehr, is the right to become 
a conscientious objector according to article 4,  section 3." 

b The provisions of articles 20. 28, and 19. section 4,  which 
assure generally the order  of [i eons t  
define the organization of the military forces. The)- are suppie- 
mented by the rules of articles 6 5 %  4Sa. 46b, 59a. 8 i a .  96a, sec- 
tions 2 and 4, and article 143, which establish additional legal 
limits for the armed forces These articles contain the following 
regulations : 

(1) The supreme command id  entrusted to the Secretary of 
Defense and-after the proclamation of a State of Sational De- 
fense-to the Chancellor; 

( 2 )  Provisions are made for a Parliamentary Committee of 

ommentsr I U ~  Grundgeieti  art.  l i ( r 1 ,  DO. : 
, H C S-IPPPRDEY. K. SCHEUUER B K. A 

B L T I E R ~ I A \ \  D i i  GRPWRECHTE: H.&ZDBUCH DER THLORIE UND Phixis DER 
GerloRECHrE pt. IT 1. at 147 11860) 

R. Zippehvs, in K O ~ ~ E I T A R  ZOM B o n m  GRVVOCEIETZ art. I 12d ed.8 
"R JALCER, BAYERISCXE VIERXALIL\CEBLALTIER 289 i 1 9 5 s ) .  

no. 68 (H.  J. Abraham ed 1960.1987). 
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Defense and for a Defense Deputy-Ombudsman-of the Bunde- 
stag; 

( 3 )  The proclamation of a State of Tational Defense is 
granted to the Bundestag and-in c a ~ e  of emergency-to the 
President ; 

( 4 )  The Bundestag has the power to establish military dis- 
ciplinary courts and likewise military criminal courts. However, 
the latter may function only after a State of National Defense 
has been proclaimed. 

( 5 )  The Defense Budget must be published in such detail 
that  "the numerical strength and the main features af the orga- 
nization of the armed forces" will "be visible in the budget." 

(6 )  The use of the armed forces in eases of internal emer- 
gency situations is permitted only on the basis of a statute nnrrerl 
by a qualified parliamentary majority." 

c. The existence of political and espeeiallg of defeme objec t ives  
which s t ~ r w s  national interests is made evident by the proela- 
mation of a dedication to world peace contained in the preamble, 
in article 9, section 2, and in article 26. This is also illustrated 
by the explicit adoption of the general rules of International Law 
as the Law of the Land in article 25, and by the rules of article 
24 pertaining to the integration of the Federal Republic of Ger- 
many into an international system of collective security. Accord- 
ing to article 34, section 2, these objectives are directed toward 
"a peaceful and permanent order in Europe and among the na- 
tions of the world." 

d .  Details regarding the admznistratzon o f  t h e  B m d e w e h r -  
as a special branch of the federal government administration- 
are contained in article 87a. 

2. In its concrete shape the constitutional image of the 
Bundeswehr is dominated by the tension which exlsts between 
the necessity of effective defense guarantees on the one hand 
and the assurance of activities compatible with the principles of 
constitutional democracy an the ather.', An adequate under- 
standing of the above-mentioned constitutional rules, which a180 

"The rules above mentmned have 1:artiy been changed by the "Seven- 
teenth Law to Supplement the Basic Law" from June 24 1968 (BGB1. I 
708 e t  ~ e q . 1 .  Preaentiy, the State of Nstmnal Defenae can-in ease of emerg: 
ency-be pmclsimed by B newly created Parllsmentary Committee ("Geme- 
ingamer AusschuB"), consisting of 22 members of tht  Dundestag and 11 
members of the Bundearat iArt.  11%. prs. 2). Furthemore,  the cases of  
internal emergencs situations justlfmng the use of the Bvndeswehr have 
been legally defined in Art. 91 of the Basic Law. 

I" P. Lerche, Bundeswehr iind Wehrveriossuno. ~n EYAYDELISCHES S r u ~ s .  
LEXIYOX e d  238 iH.  Kunst & S. Grvndmsnn ed. 1966) .  
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has to take into account the introduction of compulsory mill- 
t a w  service, will clarify the image concerned. I will describe the 
following feature?: the military constitution, the defense task 
of the Bundeewehr. and the situation of the individual soldier ae 
a citizen. 

a. The military establishment is a part  of the goyernmental 
power of a constitutional democracy. Thus the exercise of mili- 
tary power is part  of the exercise of the power of the executive 
branch xithin the meaning of article 1, section 3, and article 
20, section 3: Thereby military power becomes subject to all 
the provisions involving the principle of the separation of poil'err 
which are intended to restrict the executive. K i th  regard to the 
provisions for the Commander in Chief and the Proclamation of 
the State of Defense there can be no doubt about the clear su- 
periority of the political power m e r  the military power. Can- 
trary to earlier times, military power can no longer assume the 
privilege of operating secretly far from parliamentary control, 
with size, structure and gods  strictly concealed from the public. 
The subjection of the Bundeswehr to the legislative power and 
to parliamentary control 1s effectively established by the crea- 
tion of the Parliamentary Committee af Defense (as a perma- 
nent committee of the Bundestag) and the creation of the office 
of the Defense Deputy of the Bundestag.' Such Subjection 1s 
further underlined by the constitutional provisions for budgetaiy 
disclosures (mentioned above). 

b .  The defense policy of the Bundeswvehr is stated in $ 7 of 
the Military Law. I t  obliges every soldier "to serve the Federal 
Republic faithfully and to defend bravely the law and the free- 
dom of the German peapie." In the light of the principles of the 
constitution these duties are basically different from those na- 
tional interests ta which the existence of a military power was 
exclusively or at leaat predominantly allied in former times. For 
the highest constitutional principle of our basic .aw protects the 
dignity of the individual, not only of a German citizen but of any 
indiridual. And the dignity of the individual requires the main- 
tenance of peace throughout the world, which certainly cannot 
be guaranteed by our own effoits alone. The task of defending 

"E BARTH DIE OEPFEZTLICHL V E R I Y A L T ~ K C  153 (19661, b a +  #e6 P 
Lerehe, m p r a  note  11, c d  241. 

' -  J KIRXOWSW nIE P ~ L A M E I I A R I S C H E  K O ~ T R O L L E  DER W E H R I A C H T  cum. 

F ~ 3 s u s c  l unp ib l i i h rd  diasertalion, 1969. in Goettineen Omverrir? Librari  I 
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the German nation is always to be understood in international 
terms. Today we are responsible for the peace of the whole world 
as f a r  as this is within our power. No longer may any state set 
for itself the task of strengthening, preserving or regaining its 
national sovereignty 8s the final aim of its political activity ir- 
respective of the peace of the world as a whole. This concept 
surely is expressed very effectively in a well known statement of 
John F. Kennedy: "Far we seek not the world-wide victory of 
one nation or one system, but a world-wide victory of men.''" 

a. The pos i t ia  of the German soldier ag Q citizen is infiuenced 
by the fact that  many persons in our nation are required- 
usually under compulsion and with an unavoidable burden of 
their vocational training-to sacrifice extended periods of time 
in the service of national defense, which-although absolutely 
necessary-is still not without its problems: and, in this service 
they must be welded into a tightly bound group. The type and 
extent of rights enjoyed by the soldier during his term of service 
have been clarified through legal doctrine and judicial decisions 
to a large degree. There is agreement that the increased depend- 
ence on public power which comes with service in the armed 
forces is controlled by law in ail its aspects, and that the entry 
into the armed services brings about no basic change of the 
status of the citizen. There ia alio agreement that all measures 
taken by the defense forces, whether they relate to conscription, 
training or the use of the forces, like all other sovereign acts 
must be subject to the principles of legality and judicial control. 
The special nature of the task of the Bundeswehr requires that 
officers and members of the staff be given a certain amount of 
free play for interpretation within the framework of the legal 
regulations. This may result in varying-more or less appropriate 
-decisions, all of which are defensible and therefore legal. We 
may, however, rest assured that in all essential matters the pro- 
tection of the individual within the armed forces in complete. 
The normal courts have jurisdiction according to article 19, sec- 
tion 4. in all cases which do not come under the jurisdiction of 
special courts set up in compliance with the principles of judicial 
independence. According to 1 1 and 5 6 of the Military Com- 
plaint Law, ail soldiers who believe they have suffered injustice 
from their superiors or from any other military authority can 
apply to independent military courts. 

The task af charging the armed forces with educating its 

'THE BURDEN AND THE GWRY 54 ( A .  Newns ed. 19641 
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members in exemplary adherence to those ciril virtues uhich are 
the foundation of a genuine constitutional democracy has not yet 
been sufficiently explored. 

(1) The most important paint in such a program is the 
se o f  responsihilitv for other ;rid 
. The anonymity of our industrial 

grows a t  an alarming pace. Along x i th  the increasing application 
of management principles in large administrative areas, there 
exists a growing apathy toward the personal interests of the in- 
dividual. The working atmosphere is largely determined today 
by consideration of the best possible utilization of the mdlvidual 
and by the indiriduai'i endeavor to put himelf into the fore- 
ground. Molal concepts hare last their relevance and are pushed 
into the background. If xue \%-ish to  master the tasks piren UB- 
everywhere. not only in the armed forces. but also in the executive 
branch of our constitutional gorernment and in the organization 
af mammoth concerns-then w e  must approach a humanization 
of our work. The duty of caring for one's subordinates cannot 
be permitted to exhaust itself in legal guarantees of social benefits 
and FratUitieL When men became more or less replaceable work 
units in the eyes of their superiors. then their initiative uili die 
out and they wII become ineffective. .A tiny spark of under- 
standing far individual problems can fiii an otherwise mechanized 
operation with that confidence which provides the necessary com- 
plement to a command system based on absolute obedience. Just 
so far as a working group can manage to become a human com- 
munity will its members be capable of manifesting spiritual 
values beyond all their mechanical motions and intellectual RC- 
eomplishments. 

(2) Xilitar, service is sell-suited to bringing out the m l i i ~  
of i n d i c i d d  b i t i o t i c s  in the serrice of the community. It has 
not yet been possible to awaken in all individuals a real social 
understanding in the widest dense along with all the practical and 
ethical consequences which arise from such an understanding. 
The task of fil!ing this delicate pap in the training and education 
of our c l tmns  falls upon the Bundeswehr. Haw the spreading 
civil lethargy can be overcome 1s a political pioblem of the first 
order. Hon w-111 it be possible to  move the individual t o  political 
engagement for the good of the community while he is required 
to make personal aacrifieea and can expect neither Poiltical pnaer 
nor any elevation of his social status? 

( 3 )  This initiative entails the courage to ntoiiitoin one's own 
opinion whenever knowledge of facts and conscience make i t  
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necessary. I t  is a saddening sign of decadence in our social order 
that opportunism is rapidly taking the place of civil initiative 
everywhere. lye need men who, particularly in the areas of public 
life, are willing and ready to break through the taboos, men who 
will not capitulate to  illegitimate power merely because i t  is 
more comfortable to do so, men who will make known their 
opinions about public wrongs not only to their friends in  private, 
but publicly and before the responsible person8 themselves. 

( 4 )  The situation in the Bundeswehr combines 811 those 
elements which are required t o  develop in the individual an ability 
f a r  teamwork. This situation prevails to the point where neces- 
sities of defense require the chain of command to exert absolute 
control. At the outset teamwork is confined to the military 
and technical actirities of the individual if he is to take part  in 
the "coordination of weapons" necessary in modern warfare. 
This military and technical teamwork must be paralleled, how- 
ever, by an intellectual teamwork. Where men of different social 
levels, different vocational backgrounds, different religious faiths 
and philosophies, different parties and interest groups come ta- 
gether, there is always the possibility that the intellectual and 
spiritual dialogue of our  pluralistic society may finally come into 
its own. I t  is then possible that this dialogue will be carried 
further and will include the public outside of the military in dis- 
cussions of major social issues. 

3. The shaping and representation of the constitutional 
image of the Bundeswehr is a PermenGnt task devolving upon 
the entire community. The Bundeswehr itself must also take part  
in the development of Its constitutional image by conducting it- 
self exemplarily in all its activities. To the very extent to which 
the Bundeswehr realizes Its awn aim, i t  will, from within its 
sphere of acti,.ity, influence the political and legal opinion of the 
u,hole community. If i t  should become possible to convey this 
constitutional image of the Bundeswehr to  every citizen, the 
sting would be taken out  of the antithesis which i8 non  widely 
felt to prevail between "inside" and "outside." The society out- 
side the Bundeswehr would lose its attitude of animosity toward 
the military, and the Bundeswehr in turn would no longer appear 
to this very society ta be an Institution where out-of-date militar- 
istic attitudes still enjoy support, cut off from the democratic 
and constitutional safeguards of our state. 

1'. TRADITION A S D  FATHERLAND 
Having completed our  discussion of the constitutional image 

of the Bundeswehr, w e  will finally consider two concepts which 

BCO a5 ie  51 



42 MILITARY LAW REVIEW 

have determined the intellectual position of the German soldier 
in the past, but which have become of paestionable v a h e  in our 
days. These are the concepts of "tradition" and of "fatheriand." 

1. The question of the worth or worthlessness of traditio* i s  
one which is alw.ys with us. N'e come out of history on the one 
hand, but w e  wish to conquer the future on the other. Also, our 
present ~ e n ~ e  of the times cannot free itself from traditional 
concepts even though they may undergo intensive modification 
through the invasion of new social, scientific, ethical and religious 
perceptions We can never begin completely anew. Even after the 
greatest collapse. it is possible to save some of the scattered v ~ l u e s  
for a purified future Therefore, it is wrong to speak of an alter- 
native between a friendly and an inimical attitude toward tradi- 
tion. We must determine with a mind open to the realities of our 
time, of our law, of our ethical concepts and of our social struc- 
ture, which ones of the maxims of past epochs are still bindlng 
today, and which postulates hare shown themselves to be in- 
sufficient 01 false even though they may have accompanied us a 
long way through our own lives. That attitude is out of date 
which pays homage ta the military for its own sake or  which 
measures defense and military readiness only in terms of na- 
tional interests. Particularly out of date is any glorification of 
battle. There is another side to the tradition of the German soldier 
which must exert ita influence m the future:  The spirit of modest 
and selfless fulfillment of duty, as it is expiessed in the well. 
known admonition of Graf Schlieffen-"Accomplish much, stand 
out little, be more than you appear to be." This is the value- 
oriented spirit of honesty, hardiness and self control ready for 
any sacrifice which Genela1 von Beck maintained throughout his 
life and which he formulated in the memorable sentence-"F'e 
need officers who follow the path of rational cmcIus~ons n i th  
mental self-discipline t o  the end, whose character and nerves are 
atronp enough to carry out what reason dictates." - ' 

2. The concept "fatherland" requires a neu understanding. 
While w e  are engaged in efforts toward the development of a 
supra-national community of nations, we must not overlook the 
fact that the SLngle natlan 13 stlll an integrating factor in OU? 
lives. The oier ly  hurtled downgrading of the nation can Only in- 
crease the prevailing confusion in personal relationships and the 
dissolution of order itself I t  i s  surely not surprising that a cer- 
tain shadow of su8p~cion has falien an  the concept "fatherland " 
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If we wish to give i t  a new content, then we must approach the 
matter carefully and soberly. I t  is of decisive importance that we 
shun any national vanity or feeling of superiority. I t  is also of 
decisive importance that we recognize our homeland as our 
fatherland, that  is to say as the sum of all memories, hopes and 
values connected with our life in this homeland. Finally, i t  is de- 
cisive that we seek the task which our fatherland has to fulfill 
in today's community of peoples, in showing hospitality, giving 
aid, paying a debt or in assuming exchanges in cultural, scien- 
tific or general human affairs. If we experience our  fatherland in 
this way as destiny, gift, duty and possibility, then one day the 
national symbols-now robbed of their meaning-will again take 
an a programmatic and unifying power. 

VI. C0SCLUSI0.I' 
He who wishes to survive in our time has to resist the pres- 

sure of chaotic forces. He has to accept the fact that  our material 
and spiritual existence stands radically in question; he must be 
ready, to quote Carl Friedrich von Weizsaeeker, for "living with 
the bomb."" Pandara's box is no longer closed and unlike any 
generation before us we find ourselves approached by threats of 
apocalyptic dimensions. Yet for the sake of an existence worthy 
of human beings we may still endeavor to seize those possibilities 
that  are still open to us, even after our  entry into the inter- 
planetary age. 

The soldier of today-above all the officer charged with com- 
mand duty-finds himself in a situation of utter conflict irresolv- 
able by actionable law. He can bear it only when he keeps in 
mind the hard, even terrible duty of maintaining peace through 
determined readiness for defense. He must be ready to think 
ahead of the unthinkable and to put his life a t  stake should it be 
necessary to protect the values which hare been entrusted to us. 

The change in the world that  is taking place in front of our 
eye8 can be felt, but cannot as yet be conceived in its ful l  range of 
consequences. We do not know the extent to which we are des- 
tined to control the course of events, but we do have to know the 
prime objective. And, as Antoine de Saint-Exupery stated in a 
letter to a French general, there is "but one problem, a single one 
in the world. How to give back to man a spiritual meaning, a 
spiritual unrest. . . ." -I Let us, wherever we are concerned with 
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social duties and thus with man himself be driven by this 
Spiritual unrest Then we shall be capable of counteracting the 
fateful autonomy of the military and of resolving the defense 
problems imposed upon us in the spirit of the ~n\ iolable  pre- 
cepts of law and justice. 
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MIRANDA AND THE MILITARY DEVELOPMENT 
OF A CONSTITUTIONAL RIGHT* 

By Major Donald W. Hansen,* 

This article contains an analusis of the Miranda decision 
and how it a fee ts  the iue of  confessions in the wiiitaTLI 
The author disousses Miranda, i ts  history, and i ts  ) e 1 5  
!ion to castodiel interrogation and article 91 of the CnG 

' t m y  J u t i o e .  The author cotdudes that 
t a r y  Appeal8 will give  full effect to the 

I. INTRODUCTION 
[Tlhe  pm~ecut ian  may not m e  statementi ,  whether exculpatory 
01 mulpintory,  stemming from cusrodial intmrogation of the de- 
fendanr u n l e ~ s  ~f demonstrates the use of procedural safeguards 
sffeetire to secure t he  priwlege against  se l f -miminat ion .  . . Prior 
to any guertiamng, the perion must be warned tha t  he has a right 
to remain silent, tha t  any statement he does make may be used 8s 
widenee against  him, and tha t  he has B n g h t  to the presence of an 
s t tornes ,  either retained 07 appointed.' 

Miroi ida decision. 

With this terse summary of what was to follow, the Supreme 
Court, in Yzrarida v. Arizona: made the right to counsel an 
integral part  of the interrogation process. There is little to be 
gained in tracing the ancestral lineage of Miranda,' nor its ap- 
plicability to the military.' Suffice it to say that .Vira?ida PUK- 

T h e  opinions and eonelusions presented herein a?* those of the author 
and do not nec95881ily represent the view8 of The Judge Advocate Gmersl's 
School o r  any other governmental agency. 

"JAGC, T.S. Army;  Office of the Staff Judge Advocate, 1st Infan t ry  
D i v i r m ,  Vietnam; B.A., 1956, LL.B., 1958, Colorado University;  member of 
the Bars of the State of Colorado, the United States Court of Military 
Appeals. and the United Stales Svpreme Court. 
' Miranda V.  Arizona, 384 U.S. 436, 444 (19661. 
' 384  U.S. 436 (1966).  

The interested reader i s  invited to comport Ilr Justice White's dia- 
senfing o p m o n .  Id ,  at 526. ui th  Kammar, A Dasent From t h e  Yirondo 
Dissmba. Some Cammenti oil ihr ".\-Y~W" F i f th  Amendment and the Old 
"Voluntorinras" Tes t ,  6 5  M I C H .  L. REV 59 (1966). 

'United Stater V. Templa. 1 6  U.S.C.3l.A. 629,  37 C.M.R. 249 ( 1 9 6 7 ) .  
The Court of Military Appeals haa made i t  clear tha t  embtirutional safe- 
KYards will be applied in "military tna le ,  except insafar BJ they m e  made 
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ported to sweep away the rather 'ague and subjective test of 
"roluntariness" under the due proms8 cIsuses. characterized by 
Justice Harlan, in his dissent. as ''an elaborate, sophisticated, 
and sensitive iipproach to admissibility af confessions." 1 In itr 
Place, the Supreme Court established absolute prerequisites of 
warnings and \raiver required by the Constitution. I t  was antici- 
pated tha t  rigid adherence to  these new, definitive standards 
would lead lower courts to a correct resolution in cases inrolving 
disputed confessions, and obviate the necemity for them to re- 
viev those cases on a factual basin: 

The shift from a subjective to an objective test was not new to 
the Supreme Court; it had occurred ju j t  before in the "right to 
counsel" cases. For example, in Betts F. Brady;  the Supreme 
Court held tha t  an indigent accused was entitled to the appoint- 
ment of counsel in noncapital cases only nhen  the "special cir- 
cumstances" of the case indicated the absence of counsel would 
make the proceedings "fundamentally unfair." The Supreme 
Court, in speaking of the due process clause of the fourteenth 
amendment, said:  

i r r e r r e d  demal [of due process] IS to be rested by an appraisal 
of the totality of facti in B given eale.  That which may, in m e  
setting, const i tute a demsl of fundamental famess ,  rhoekms t o  t h e  
universal sense of justice.  may, ~n ather circumstances. and m light 
of athe1 eonsideratmi.  fall short of such denial. 

Dissatisfaction with the "apecial circumstances" test led to its 
reexamination in Gideon v. Ti 'a i? ,unght ,  ' In the latter case, the 
Supreme Court overruled B e f t s ,  and held tha t  the right to ap- 
pointed counsel for noncapital felony cases was absolute under 
the sixth amendment and not dependent upon eialuation of 
"special circumstnncea." Thir resulted in an objective standard 
that was immediately applied by all lower courts. 

Unfortunately, these lower courts have been unable or unwill- 
ing to  apply the absolute requirements of .lfi,a,ida 111 a ~ imi l a r ,  

inapplicable erther expressly or by neeesaary implieation." I d  at 634, 3 7  
C.M.R. a t  2 5 4  For a i e n e a  of military ernes adopting recent Supreme 
Court deenonr. see Bimbaum. ElieeL o r  Recent  Supreme Coic,i D~crsions 
on , i l d c t o r y  L a x .  36 FORDHAM L. REI.  153 (1985). 

. A  mol t  comprehensive study of " v a l u n t a n n e d  may be found in D e ~ e l a p  
mente ~n the Lar-Canfrsaians. 79 HARV. L. REV. 935, 954-83 (1966) ; Miranda V. Arizona. 384 E.S. 436, 508 (1966). 

The SuDreme Court granted eeiriorai i  " to r i v e  concrete constitutional 
gvideliner fop law enforcement sgeneiec and courts t o  follow." Id. at 441. 
'316 D.S. 455 (1942). 
6 I 2  " /  "GO 

.L. ="". 
" 3 1 2  U.S. 335 (1963). 

56 .AGO i8E6B 
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computer-like manner. Examination of such cases suggests that  
Mirenda raised more questions than i t  answered. Nevertheless, 
the Supreme Court has only once rendered an  opinion regarding 
the attempts of such courts to deal with this new constitutional 
procedure." 

On the other hand, the Court of Military Appeals has dealt 
with Miranda issues on a number of occasions. As a result, a 
substantial body of law concerning disputed confessions and the 
right to counsel exists fa r  the militan. practitioner.'? This article 
will examine the right to counsel as i t  now exists in the military, 
compare the applicable language of Mirandm with the position 
taken by the Court of Military Appeals, and point out the ex- 
tension by the latter Court into areas foreseen by Miranda, but 
as yet unresolred by the Supreme Court. 

11. MILITARY LAW PRIOR TO MIRANDA 
The Cniform Code o f  .Wilitary Just ice  -' makes no provision for 

appointment of counsel prior to a pretrial investigation under 
the provisions of article 32.'' Therefore, whether the accused was 
provided a right to counsel a t  the interrogation stage had to be 
determined by the Court of Military Appeals." In general, mili- 
tary law developed along three of the lines ultimately resolved 
by the Miiranda-Tempia decisions: First, the right to appointed 
counsel a t  the interrogation stage: second, the right to be in- 
formed of such right:  and, third, the right to the presence of 
such counsel a t  the interrogation stage. 

" I n  Mathis V. United States. 36 U.S.L.W. 4379 !May 6, 1968), the 
Supreme Court  held tha t  the subject of a ' 'routine tax  investigation" who 
uBB serving B state sentence muzt be warned in aecord.anee~with_,~lirond.. 

I* I t  e m  be snficipated the Supreme C o w t  will fur ther  amplify ita dee imn 
in .Virsnda because "bg the Parkmaon'a Law of Supreme Court  deeisiana, 
one decision ~n one term begets three within a short  span of yeam." George, 

a r d o '  Scope ot the Ezeiusionary Ruie, 39 U. Cola. L. 

experience with People V. Darsdo, 62 Cal.Zd 360, 398 
P.2d 361 (19663, prorider an additianal s o w e e  of authmity for the re. 
searcher. I t  has been summarized in Graham, What $6 "Cutodro: In t rwoia -  
tton?'. Col i famio ' s  Anttcipatory Applicction a/  Mirondo v. Arnona. 14 
U.C.LA. L. Rev. 59 (1968). 
"10 U.S.C. 5 8  801-940 (1964) [hereafter called the Code and cited 81 

UCMJI. 
"UCMJ, ar t .  3% provides in pertinent par t :  "The accused shall be sd. 

viaed . . . of his r ight 10 be represented st tha t  investigation by counsel. 
Upon hi8 request he shall be represented by e i ~ i l i a n  e0uns01 if provided by 
him, or military e o u n d  of hla own selection if such counsel be reasonably 
available. or by e~unse l  appointed by the officer exercising general court- 
martial  jurisdiction aver the command." 

"Far  a discussion of  military law prior to Eaeobedo Y .  Illinoia, 378 U.S. 
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Relying an precedent established by state and Supreme Couit  
decisions, the Court of Military Appeals, in Cnited States r. 
.lJloore, held that there was no ripht to appointed military coun- 
sel prior to the filing of charges. The rationale of this decision was 

d States v. Gi~nnels . ' .  where the Court distin- 
mal proceedings. where the accused "iequires 

the guiding hand of c o u n ~ e l  a t  every step in the proceedings 
against him," I" from interrogation by a law enforcement agent, 
which is before the filing of charges. In the Court's view, the 
interrogation proteas was not a part of the "pretrial proceedmgs 
during which couniel investigates the facts and prepares his 
defense" '. within the scope of Powell v .liobanie.-' requiring the 
appointment of c o u n ~ :  

The uninformed suspect was not entitled, as a matte, of right, 
to be infoirned of his rights to cowisel prarided he v-ar advised 
he could remain silent and the consequencea of foregoing that 
right:' However, if the suspect requested information concerning 
counsel, he was entitled to correct advice. This requirement \\as 
met If the Swpect were adaised that he could "consult with a 
law-yer of his choice or with the staff judge adrocate." As long 
as the interrogatoi did not give incorrect advice, any statement 
the accused made uas inadmissible only If it was found to be 
the result of a denial of counsel: 

(1951) .  
287 C.S. 45 (1932).  

= A  eompsrison betaeen Gilbert v. California, 388 C.S. 263 (1967) ,  and 
Kade  Y .  United Stater. 388 U.S 218 ( 1 9 6 7 ) .  indicates the Supreme Court 
i s  eurrentls fol lowing B similar approach where only the sixth amendmem 
is involved 

3, 36 Ch1.R. 159 (1966). 
ted State3 T Diekson. 16 L! 92, 395. 37 C.Y R. 12. 16 

After Escabeda \,. Il lmaia.  378 L-.S, 478 t1964) .  the Court of Military Ap- 
peals appeared ro change this approach /I? indicated by thi. ereerpt f rom 
United States V. Houston, 15 U S  C . X A .  239, 246, 35 C.hI.R. 211, 21: 
(19651 : "Finally. as - e  have pointed out on many occasions. If an accused 
during the nwestigative pmeers rewshts 80 opportunity t o  consult with 
e o ~ n r e l  and 13 denied such, statements thereafter obtamed from him ~n the 
inieetipstion are inadmiaiible ~n evidence." 

A00 58 
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As early a8 1957, the Court of Military Appeals indicated that  
a suspect could have his attorney present during the interroga- 
tion,?8 and that  the failure to so advise the accused might be 
error.2r However, when directly confronted with a case involving 
the exclusion af defense counsel, the Court declined to  answer 
the specific question whether an accused is entitled to have in- 
dividually retained counsel physically present during a prelimi- 
nary interrogation." 

Although in retrospect, these decisions may appear somewhat 
harsh, they reflected the state of the law as practiced in most 
ci\,ilian jurisdictions. Additionally, the procedural shortcomings 
were ameliorated by the provisions of the Code and the Manual 
f o r  Courts-Martial requiring specific warnings. Article 31b of 
the Code provides: 

No peram subject t o  this chapter may interrogate, or request m y  
statement from, an aceused or a person suspected of an offense 
without firat informing him of the natnre of the accusation and 
adviaing him that  he daea not have to make any statement regarding 
the oRenae of which he is aeevsed or suspected and that  any atate- 
ment made by him may he usad as evidence against  him in a tr ial  
by court-martial:' 

Additionally, the Manual indicates an involuntary confession is 
one obtained: 

[B ly  interrogation or requeat during an official inveitigatian (for- 
msi OF Informal) in which the accused was B person accused or 
ruspeeted of the offense. . . . uniees i t  is shown that  throngh pre- 
lrminary waminp of the r ight  against self-meriminatmn, or-if the 
statement was not obtained in violation of .Article 31)-for some 

"'It seemi to YE to he a relatively smpie matter  to advise an uninformed 
and unknowing aeeuaed tha t  . , , he does have . . . a r ight  to have his  
eoun9ei present with him during an interrogation by B law enforcement 
agent." United States V. Gunnels, 8 U.S.C.M.A. 130. 135, 23 C.M.R. 354, 
359 (1967). 

nUnited States \., Brown, 13 U.S.C.DI.A. 14, 32 C.M.R. 11 (1962). 
"See United States Y. Melville, 8 U.S.C.M.A. 587, 25 C.M.R. 101 (1858). 

Shortly thereafter the Supreme Court, in Cieenia 3'. La Gay, 351 U.S. 504 
(19531, declined to find a constitutional r ight  to the preeence of counsel 
during interrogation 

'iUonual io? Coarta-Ma~tial. United Stataa, 1951 [hereaf ter  ealhd the 
Manual and cited 8 8  MCM]. 

OUCMJ a r t  31b. The duty to warn the aecusid under article 31b s i i&es  
as soon as he IS a. "suspect" and is in no way dependent on custodial 
interrogation. Umted States V. Souder, 11 U.S.C.M.A. 69, 28 C.M.R. 283 
(1969). See Maguire, The Womzng Requirement of Arliole S l b :  Who 
Must Do Whet To Whom And Whan?, 2 MIL. L. RN. 1 (19531, and U S  
DEP'T OF ARMY. P A n P I I m  N a  27.172, MILITARY JU~T~CGEV~DENCE 114-43. 
for diseuraions of the warning requirement of article 3lb. 
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other rearan. the aeeured l a ?  aware a i  his r ight not to make B 

statement and understood tha t  ~f might be used ab eiidenee against  
him.* 

This provision requires the interrogator, as a minimum. to in- 
form the suspect of his nghta against self-incrimination.? the 
basic prerequisite of .?4iranda. 

The prior decision of the Supreme Court, Escobedo v.  Illinois, ' 
had na measurable impact on the military right to counsel. ' In 
general, military Ian seemed to meet these requirements as they 
were illustrated b>- Yr. Justice Goldberg: 

W e  hold therefore. tha t  where. BE here. the investigation 1 5  no 
longer a general inquiry into an unsolved crime but has beg,m ta 
focus on a pmtieular suspect, tbh ~ u s p e m  has been taken info p01:ce 
cisfody, the police e a n y  aut  a process of mteirogstions tha t  lends 
itself to e lmtmg incriminating statememe, the m w w t  has requested 
and been denied SI? opportunity ta consult with hi. laayer. and 
-he poiice have not effectiveiy xarned  him o i  his abiolvre right t o  
remain silent. the acc?sed has been denied "the Aiirlrtanee of 
Counsel" in violation of the Sirrh Amendment t o  the Constirur.on 
S I  "made obligatory upon the States by the Fourteenth Amend- 
ment." . and tha t  no statement elmted by the pollee during the 
interrogation may be uied against  him a t  a criminal trial! 

The first case to  reach the Court of Military Appeals on this issue 
was I'nited States V. W i n b e r l y .  The Court, in a unanimous de- 
cision, reaffirmed its prior holdings that an accused is not denied 
the assistance of counsel unless he requests and is iefused the 
right to  consult counsel during the interrogation, or is misin- 
formed as to his rights to caunsel. The Court treated the iesue as 
turning on the right to counsel under the sixth amendment, 

'MCM 7 140.. 
'In United States V. Lake, 17 U.S C M . A .  3 .  37 C h1.R 267 (19671.  the 

failure of an FBI agent, who need not give an article 31b wainlng, TO advise 
the s u p e e t  of hlr r ight against  self-inmimmstian was fatal  ta the adrnissr- 
bility of the ~ceused1s confession. 

" 3 7 8  U.S. 478 (1964). 
'Seven years prior to Escobeda, the Court of Military Appeal? was 

fseed with a similar fact  aitvation ~n Vnlted States v. Rose, 8 C S.C M.A. 
441, 24 C.M.R 251 (19S71. The aeeuaed. suspected of aeeepting "kickbacks" 
~n the performance a i  hia official duties WBP arrested. adrired a i  his rmhts 
under article 3 1 ) .  and queatlaned. Rose stated: "I would like to call my 
attorney, i t  wdi only take B matter of a muple a i  seconds and he will 
be right down" The agent, believing there was no right to eavnsel PTlor 
to the referring of  charges, denied his request. The Court reversed .he 
eanvie tm holdinn the denial of the aeeuaed's r k h t  10 cmsul t  h x  prwatLls 
retained attorney was error. 

j6 Eaeobedo Y .  Illinois, 378 U.S 478. 480 (1964) 
'16 U.S.C.M.A 3, 86 C.M.R. 159 (19661. 
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parallel to Escobedo, and concluded that the warning requirement 
of article 31 sufficed to apprise the suspect of his rights: 

This Court  has  a l w a y ~  been alert  co rhe aeeused'n need far eovnrel 
a t  ail stages of the proceedings against  him. U'e are not persuaded, 
however. tha t  the right to eounzel must be extended to include the 
invertigative proeerres. Under Article 31 of the Cniform Code of 
Military Justice, the accused must be informed he has the right to 
m y  s b d u t e l y  nothing; but if he a e a k a ,  whatever he says may be 
used against  him in B tr ial  by Court-martial. And it must appear 
tha t  the aeeured understands his rrght to remain silent. If the BC- 
Cued exerei%eb his right t o  say nothing, but the agent persists in 
continuing the interrogation, rvch continued questioning may con- 
st i tute eoeremn. and invalidate any statemenr obtained in the inter-  
rogative ression. Nothing in the Uniform Code, supra,  or in the 
deeisiona of this Court, and nothing in  our experience with military 
methods of Interrogation, indicate tha t  the only feaiible way to 
give max~mum effect to the Constitutional r ight to tho assstance of 
counsel i s  tha t  the accused have eouneel beride him during police 
4"estio"ing:- 

Thus on the ere  of the 'Mirenda decision, the suspect's right to 
counsel in the military had been clearly delineated. He would 
not be furnished appointed counsel during the investigative proc- 
ess, nor would he be advised of his right to consult counsel absent 
a request regarding such right. 

111. ADVENT OF XZRAA'DA I S  THE MILITARY 
Following the Miranda decision, the Court of Military Appeals 

wag called-upon to reevaluate Wimberley in the case of United 
States v. Ternpie.'.  Prior to any questioning, Tempia was ad- 
vised of his rights under article 31, In addition, he was told 
"you may consult with legal counsel if you desire." The interro- 
gation was terminated when Tempia stated he wanted to see 
an attorney. Tempia w8s later recalled for questioning, and after 
stating he had not received any legal advice, was sent to the staff 
judge advocate's office. The accused aigned a farm indicating he 
had been advised by the staff judge advocate: 
a. T h s t  ha had the right to retain civilian c~unael  a t  his own expense: 
b,  That  no mihtary lawyer would be appointed to represent him while 

under inveit igatian by Isw enforcement agents:  
e. That  he would be furnished mili tary e ~ u n i e l  if charges were preferred 

and referred to tr ial  or B pretrial investleatian convened; 
d. Of his rights under . . . Article 31; 
a. Of the maximum punishment involved; and, 
1. Thst  he had not discussed his guil t  or mnoeence OT any ai  the facts 

involved with [the staff judge advoeatal." 

"Id .  at 10, 36 C.M.R. a t  166. 

'Id. a t  682, 37 C.M.R. a t  252. 
-16  U.S.C.M.A. om, a i  C.M.R. 248 u 8 8 n  

6 1  
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Upon returning to the OS1 office, Tempia w m  again informed of 
his rights under article 31 and his right ta seek counsel. Tempia 
stated he did not desire further legal counsel as "they could not 
help me-they didn't do me no good." A confession followed. 

At the outset, the Court was met by the contention of amicus 
curiae tha t  military law is not affected by constitutional limita- 
tions and thus the Mirande principles are not applicable. Ap- 
pellate government counsel, though conceding the applicability 
of the Constitution to the military itself, nevertheiess contended 
tha t  Miram3.a involved procedural devices under the Supreme 
Court's supervisory power, not bottomed on the Constitution and 
thus not binding on the military; they further contended that 
the M i r a d a  rules were not necessary or desirable in the ad- 
ministration of military justice. 

The Court summarily rejected any argument that the Con- 
stitution is inapplicable to the military by stating: "The time is 
long since past . , . when this Court will lend an attentive ear 
to the argument that members of the armed forces are, by reason 
of their status,  ipso f a c t o  deprived of all protections of the Bill 
of Rights." In  the view of the Court, even though military Ian 
has developed separate and apart from federal or state law, it 
must still satisfv constitutional safeguards unleas they are made 
inapplicable either expressly or by necessary implication. Since 
the protection of the fifth amendment was granted to military 
defendants prior to and contemporaneous with the Constitution, 
i t  is therefore applicable to the military. With this, the Court's 
"firm and unshakeable conviction tha t  Tempia . . was entitled 
to the protection of the Bill of Rights, insofar as we are herein 
concerned with it" - wnas firmly established. 

The Court then turned ita attention to the nature of the 
Mirenda rules. Despite the Supreme Court's indicating tha t  legis- 
latures or courts could adopt "other procedures which are a t  least 
as effective in apprising accused persons af their right of silence 
and in assuring continuous opportunity to exercise it," I 3  the 
Court of Military Appeals held tha t  the .Ifire& rules were in 
fact bottomed on the Constitution, and thus binding on the 
military. In any event, the Court held the pro tec tmx afforded 

"The Judee Advocate General of the Favv. I t  1s interertine t o  note that  

Miranda V. Arimna. 
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an accused under article 31 of the Code do not meet the minimum 
requirements of Miranda: 

Now, the accused must have B Isvyer; before, he need not have 
been given m e :  now, he must be warned of his rights to eoun~sl ;  
before. he need not be sa warned; and. now finally, he will receive 
effective legal advice not only as to what he can do, but also as to 
what he should do." 

Expansion of the Supreme Court's prophylatie function of de- 
fense counsel *; into a conventional attorney-client relationship 
followed : 

[The accused is entitled to1 a lawyer who i s  peculiarly and entiiely 
the amused's o m  representative: who owes him total fidelity; to 
whom full diaelaaure may be s s f d y  made I" B privileged stmor- 
phere: and from whom seeused e m  learn with confidence B proper 
COYrIe of action.' 

From this analysis the Court concluded that "the doctrine set 
forth in our earlier decision in Cnited States \,. Wimberley, . . . 
has been largely set at naught by the Miranda decision." n' 

Since the Supreme Court, in Johnson v. New Jersey,13 applied 

(1867).  
" I d .  at  631, 37 C.M.R. at  261. 
*384  U S  715 11965). Caaei tried after Mirand. but before Temda were 

governgd by the Supreme Court decision in Miran&, even though there w88 a 
hiatus of approximately ten months befare the Court of Military Appeals 
held the decision applicable to the military. See United States V. Solomon, 
17 U.S.C.M.A. 161. 38 C.M.R. 60 (1967). 
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the requirements of .Miranda to eases tried after 13 J u n e  1966, 
the Court of Military Appeals decided to apply Ternpio retro- 
actively to military cases tried after that same date. In  cases 
tried before such date, warnings sufficient to support an admimi- 
ble confession need only meet the requirements of Wiinberieg:" 

IV. WHES IS A R A R S I N G  REQUIRED? 
It i d  only when "a person has been taken into custody 01 ather- 

wise deprived of his freedom of action in any significant way'' 
that the Miranda warnings must be @\en. As a matter of policy, 
however, The Judge Advocate General has indicated that 
Miranda-Tempia warnings should be given whenever an article 
31 warning is required:l This extlemely cautious approach 1s not 
required by the decisions, but it is a very piactical guide for 
commanders and criminal investigators to  follow..' 

Yet cases will arise where the issue is in fact whether the 
warning was required a t  all, such as those involving a defective 
warning or the government's inability to establish a free and 
voluntary xaiver.  Here a eonfeseion may be salvaged if the pov. 
ernment can show that it was taken under circumatancea in 
which no warning \%as required. ' It i s  therefore important to 
examine the nature of "custodial interrogation,'' as that term has 
been defined by the Court of Military Appeals. to determine when 
a .MiTanda-Tempm warning must be given. 



.MIRA.VDA AND THE MILITBRY 

A. B C R D E X  OF PROOF COKCERKIXG 
"CCSTODIAL ISTERROGATIOK" 

1. A s  Affected Bzj the Yature of Interrogation. 
The initial question to be resolved is who has the burden of 

establishing whether the circumstances of the questioning were 
"custodial" in nature? In Caited States v. Hardy,': the Govern- 
ment contended the burden was on the defense to establish that 
the incriminating statement was made in a coercive atmosphere 
calling for the .Mtranda-Tempia warning. Since the record was 
silent concerning the reason far the suspect's presence in the in- 
vestigator's office, the Government concluded that i t  was just 
as reasonable to assume that the suspects sought out  the agents 
to give an entirely voluntary and spontaneous confession. e Under 
this theory, the defense would hare failed to meet its burden, 
and the confession would be admissible despite the concededly 
defective warning. As authority for this proposition the Govern- 
ment contended that the .McSobb rule G -  places the burden on the 
defense to establish that an incriminating Statement was made 
during a period of unreasonable delay between arrest  and ar- 
raignment, and that a similar burden should be met by the de- 
fense under Miranda-Tempia. 

The Court rejected the Government's contention by returning 
to  the yiew, expressed in Tenzpio, that  Mirando established pra- 
cedures of constitutional import rather than judicial supervision 
of the rules of evidence. Since the .MeSobb rule is "a judicial 
device to Fuard against the overzealous or deapotio police officer, 
who failed to comply with his duty to take a permn under arrest 
to the nearest judge or commissioner for preliminary hearing," /' 

i t  must give way to constitutional safeguards. Reference to mili- 
tary law prior to Miranda, requiring the government to estab- 
lish that the accused was not denied the right to counsel, cam- 
pelled the conclusion that:  

[Wlhen  B law enforcement agent obtains a statement from an ae. 
cused. or a ru%peet, the burden rests upon the Government to prove 

" I d .  The JUPpeet was questioned I" the OS1 oflee without B proper W B ~  
ing tha t  he had the right to the presence of an attorney during the in- 
vestigation. 

""There i s  no requirement tha i  police stop a peraan who enters a police 
station and stalaa tha t  he wishes to confess Lo e. crime. . . . Volunteered 
ststements of any kind are not barred by the F i f th  Amendment and theiy 
sdmiasibility i s  not affected by O W  holding today." Miranda Y. Arizona, 384 
U.S. 436, 478 11966). 

'.MeSabb Y .  United States. 318 V.S. 332 (1943). 
*United States Y. Hardy. 17 U.SC.M.A. 100. 101-02, 37 C.DI.R. 364, 

366-66 (1867). 
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a confession is complicated by the dual responsibility in military 
law far determining such admissibility. The Manual allocates this 
responsibility between the law officer and the members of the 
court: 

The ruling of the law officer . . . tha t  B partleuiar confession 
m admission may be received in evidence is no t  eonelusi\,e of the 
voluntary nature of the confession 01 admission. Such B ruling 
merely place8 the eonfeasion or sdmisaion before the court, tha t  is, 
the ruling i s  final only on the question of admissibility. Each mem- 
ber of the Court. in his deliberation upon the findings of guilt or 
mnacenea, may come t o  his own conclusion BJ to the voluntary 
nature af the confesiion or admission and accept or reject it 
accordingly. He may also consider any  widenee adduced as to the 
Voluntary or invaiuntsry nature of the e o n f e d o n  or admiasion a i  
affecting the weight to be given thereto.- 

The Manual provision was construed in United States v. 
Dlikes *e to  place the initial responsibility for determining ad- 
missibility of a confession on the I a n  officer. Since his ruling 
is interlocutory in nature, the government's burden of estab- 
lishing that the requirements of Mirando-Tempia were met, or 
that a warning was not required, i8 satisfied by a mere pre- 
ponderance of the evidence.e8 This may be of little value to the 
government as i t  will not meet the "reasonable doubt" standard 
required when the issue is submitted to the members of the court 
for their consideration in resolving the ultimate issue of guilt or 
innocence. Nevertheless, where there is no disputed issue of fact 
to be submitted to the court,8m or where the defense declines to 

"MCM ll 1400. The Supreme Court's requirement in Jackson Y. Denno, 
378 U.S. 368 11964). tha t  the judge rule on the vaivntariness of a con- 
f e w o n  before submitting i t  t o  the jury 1s met by this piovi8ion. See CM 
411750, Rabinaan, 35 C . I . R .  534 (1964). petztion denied, 15 U.S.C.M.A. 676,  
35 C.M.R. 478 (1965). However. if the law officer, when faced with B con- 
fliet in the evidence. submits the question to the court  without making B 

preliminmy determination of his own, Jackson V. Denna, sups. has been 
violated. United States V. Landrum, 17 U.S.C.M.A. 626, 38 C.M.R. 324 
(1968) (dictum). 
"5 U.S.C.M.A. 736. 19 C.M.R. 31 (1955). 
"United States V. Goard. 13 U.S.C.M.A. 688, 33 C.M.R. 120 11983). See 

UCMJ art. Slb and MCM 11 578. 
"United States V. Mewborn, 17 U.S.C.M.A. 451. 38 C.M.R. 235 (1968). 

In the opinion of the Court "the law officer does not ait a i  B judge trying B 
c8ee m t h o u t  a ivry, and his finding8 of fac t  deal only with the sdmiasibiiity 
of the statement." Id. a t  437, 38 C.M.R. a t  241. 

-United Ststes V. Ballard, 1 7  U.S.C.M.A. 96, 37 C.M.R. 360 (1967). Bsl- 
lard asserted he did not make the statement attr ibuted to him. The only 
issue under these cireumatanees is m e  of credibility. 
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relitigate the issue before the court;O the lesser standard will suf- 
fice. and the confession will be admitted. 

The opinion expressed in D y k e s  tha t  the court considers evi- 
dence relating to voiuntariness only in conjunction with the 
w-eipht or credibility to be given the confession was revised in 
L'wted States v, Jones. ' There the court of Military Appeal8 re- 
turned to the clear language of the Manual and held that the 
court members wil l  "determine the credibility and weight of the 
confeasion [only] if they hare first found tha t  i t  was voluntarily 
made." Ciiited States i Odenu,ellw,'. a case decided p i o r  t o  
,Mirn,?da-Tonp~a, has been cited by the Court of Military Appeals 
as establishing the rule that when voiuntariness is submitted to 
the court as a factual matter I t  must be prored beyond a reaaan- 
able doubt. O d r , i w i l f e ,  involved the effect of denial of counsel 
on the vaiuntarmess of a confession. The Court of Military Ap- 
peals held that since B confession was such an irnpoitant factor 
in  the trial of a case, Ita roluntannecs should be measured by 
the standaid applicable to the ultimate issue of guilt or in- 
nocence, i . e . ,  beyond a reasonable doubt. This standard was sub- 
Sequentis applied in L'mted State8 \'. Wrs1ii!ore: a case arising 
after Mimnda-Teinpia, t o  an accused's contention tha t  his stated 
desire to remain silent was not honored. The Court of Military 
Appeals held that i t  was error for the law officer not to instruct 
tha t  the prosecution's burden of proof on thi? issue was "beyond 
a reasonable doubt." 

3. A s  A i / p c t e d  h y  the .Vatifre of the Statement .  
Prior to Templa,  militar3- law distinguished betaeen confes- 

siom and admissions insofar as the requirement to prove YOIUII- 
tariness was concerned:" This distinction was based on the 
express language of the Manual: 

The adm.ss~b~lilg of B confession of the accused must be eitab- 
bu t  an lished by an aflrmatiie showing tha t  ~t was voluntary. 

ted Slates L Y e a b a r n .  17  P.S C . I . A  131, 36 C 31 R. 235 ( 1 9 5 8 ) .  
S.CM.A 523, 23 C M.R S i  (19s;) 

C.Y.R. a t  92.  
71, 32 C . I . R .  71 f1062).  

pmaecutlan m u i t  prove camphance, begond B reasonable doubt, with SI! 
aspects af .Mtmi.du-Timpia. But c i  Unittd Starea Y Landrum, mpra  nata 
65, where the failure of the law aReer t o  Instruct the court  thar the Govern- 
menr had the bulden of proving begand a reasonable doubt that  rhe de 
fendant did not request defense C U U ~ S D ~  %as error. 

See Pmted States v. Lake, 17 U.S.C.M.A 3, 37 C.1f.R. 267 (195;). 
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admission of the aeeuaed may be introduced without such *re. 
i i m i n s y  proof If thew is no indication tha t  i t  was invduntaw." 

Under this provision. the necessity to show the warnings had 
been giren a r m  only Then the record contained an "indication" 
that the admission was involuntar Y 

The Government contended, in 
that appeliant's statement was "volunteered in the sense that it is 
exculpatory in nature, not of the whole cloth, and designed solely 
to escape the clutches of the county sheriff as well a3 the FBI." 
Under the Alanual an exculpatory statement would be an admis- 
sion for which a preliminary showing of proper warnings need 
not be made." The Court of Military Appeals indicated that 
M i T m d a  has a "muting effect upon the suggestion that so-called 
exculpatory statements are necessarily voluntary," '? but declined 
to meet squarely with the issue of the validity of the Manual 
provision:' 

The Court of Military Appeals was again faced with construing 
the effect of Miraiida on the Manual i n  llnited States v. Lincoln:' 
when the Government used an admission of the accused to im- 
peach his in-court testimony, without making any attempt to 
show compliance with Miranda-Tempia. The Court of Military 
Appeals first looked to the language in Mimnda rejecting any 
difference between confessions. admissions, and exculpatory 
statements : 

L" /..r 11.1. 11.1 1-111.1 I" "11.. .".I. 

104a; m e  d m  r n i t e d  States V. Xeliey. 7 C.S.C.M.A. 584, 23 

"United States v MeCaulev. 17 U.S.C.M.A. 81, 86, 87 C M R .  346, 348 
C.hl.R. 48 ( 1 5 6 7 ) .  

(1967). 
""[Nle ieare for  fu ture  determination such auxiliary or collateral mat  

terz as the effect of Ylirmde upon paragraph 1400, Manuai for Courts- 
Martial, United Stales, 1551 snd  the line of cases concerned with tha t  
p ~ r f i ~ u l a ~  evidentiary problem. Cf. Cnited States Y .  Lake, 17  L'SCMA 3, 
37 CMR 267." Id. a t  8 6 ,  31 C.M R. at 360. 

% 1 T  U.S.C.M.A. 330, 38 C.M.R. 123 (1868). At the tr ial  Lincoln testified, 
in effect. tha t  the victim accidentally impaled himself an the knife and tha t  
he had no Previous arguments with the ,ietim. Tho trial  m u n ~ e l  impeached 
Lincoln with p w t n a i  statements in which he admitted havmg a prior argu- 
ment with the victim and tha t  he dld not know how the stabbine occurred 
beeaune he had blacked out. 
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Na d n t i n e t m  can be drawn between rtatementr which are direct 

hetween m u i p a t o r y  statements and statements aiieged to be merely 
"exculpatory." If a statement made were in faer truly excuipators 
It would, of COYISI. never be used by the prosscutmn. In  fact .  da te -  
menfs merely intended t o  he excvipatory by the defendant are often 
used to impeach his testimony BT rna i  or t o  demonstrate untruth? 
in the statement g m n  under mtelrogatian and thus ta prore guilt 
by mpi iCat imL 

The Court of Military Appeals viewed this ianguage as modifying 
the Manual rule on a constitutional basis, and then announced: 

The correct piinenpie requires praaf by the Enited States of the 
proper warning BJ t o  the accused's right t o  i m a m  silent and to a 
iaY,yer, 8 2  the predicate for the u ~ e  of any Pretrial statement. 
obtained during custodial mterrogatmn, whether it be meulpatory 

I t  follows that the nature of the statement has no effect on the 
requirement far .Miran&-Tempia warnings. 

B. R E Q L I R E M E S T  OF CONFROA'TATIOS 

or excuipatory.- 

S o t  every contact between the police officer and the citizen 
call8 far eomtitutional warnings It i8 only when the confranta- 
tion carries with it an element of custodial coercion that 
Mirando applies. A mere face-to-face encounter with police offi- 
cers will not suffice. For example, "general an-the-scene question- 
ing as to the facts surrounding a crime or other general ques- 
tioning of citizens in the fact-finding process" * -  is not encom- 
passed within the Miranda decision. In the military, the routine 
administrative questioning of persons found near a base supply 
office was sustained over a "lack of warning" The 
requisite confrontation is achieved only when the police officer 
has created an interrogation atmosphere "for no purpose other 
than to subjugate the individual to the will of the 

The issue of whether a Yiranda-Tempia warning is necessary 
readily points out the distinction between such coercive confron- 

YMirands  Y .  Arizona. 384 U.S. 436, 476.77 (19661.  
=Uni ted  States V. Lincoln, 17 U.S.C.M.A. 330, 333, 36 Cb1.R. 123, 131 

"Mirands  V. Alizons. a84 U.S. 436, 417 (1966). 
-United States Y Balisrd, 17 U.S.C.M.A. 96, 37 CM.A. 360 (1967). 
"Mirsnda v. Arizona, 384 U.S. 438, 451 (1968) 

(19631. 
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tation and the situation where an undercover agent is used to 
secure a confession. Normally the Undercover agent represents 
himself as an enemy of the law, and the suspect is unaware of 
his true identity. This issue came up in  United States v. 
Hinkson.s' where a marine, who overheard conversations dealing 
with the blackmarket sale of Marine Corps equipment, reported 
the incident to the Office of Naval Intelligence and agreed to 
aseist the agents 88 an undercover informant. His reports ulti- 
mately uncovered Hinkson as a possible suspect. Hinkson was 
called to the agent's office for  interrogation and was seated in a 
small waiting room. As the informer left the agent's office and 
entered the waiting room, he said over his shoulder, "[Ylou ain't 
getting nothing out of me," which of course was designed to 
give the impression that  the informer was also a suspect. The 
informer initiated a conversation with the defendant, and he 
hoped that  by bragging about his own criminal activities, Hink- 
son would do the same. Hinkson's subsequent statement to the 
informer that  he had stolen more than thirty sections of pipe was 
used a t  the trial. 

The Court of Military Appeals began by assuming Hinkson was 
in custody a8 that  term has been developed in the military.B' 
Nevertheless, there was no atmosphere of coercive Confrontation 
appearing in the conversation between the informer and the 
accused : 

In their conversation none of the accused'. weaknesses of intellect 
or fortitude were pitted sgainst the p o w e m  red or imagined, of  
the Government." 

The Court of Military Appeals viewed the factual situation a s  
one of casual conversation between strangers. The waiting room 
locale does not clothe the defendant with any greater degree of 
protection than conversations a t  other public places such as "a 
park bench, a t  a bar, or in the accused's own quarters."e8 The 
Court of Military Appeals noted: 

[Tlhe only kind of pressure discernible in this atuation. if it can 

= I 7  U.S.C.P.A.  126, 37 C.M.R. 890 (1967). Hinkson was tned prior to 
the effeet iw date of .%rands, however, the Court considered the issue en 
Its  merits. 

"'In the military, presence s t  an interrogation pursuant to the direction of 
the BYSpect'i ~upei ior9 >% considered the equivalent of "eustodml interroga- 
tion." Sea part C.1. tnfro. 

"United State3 v. Hinkion, 17 U.S.C.M.A. 126, 128, 37 C.M.R. 390, 392 
(1967).  

8. Id. 
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be derenbed a3 such, is tha t  human Quality which leads o m  person 
to talk about his life when he hears anather diseuaing his OM 

The hope by en undercover a p n t  tha t  a suspect w i l l  talk m r e i ~ o n s e  
t o  tha t  human Quality 19 coercion or unlawful influence ' 

Since no element of custodial coercion confronted the s 
his conver8stion with a self-proclaimed criminal. the 
Ternpia xraimngs nere  held not to be required. 

In the writer's opinion. it is doubtful whether the H,iikson 
approach would be accecpted by the Supreme Court.B To permit 
eirilian police to aroid the MiTanda warning requirements by 
the simple expedient of having a "cell mate" conduct the quee- 
tinning instead of a uniformed policeman is contrary to the result 
the Supreme Court was attempting to reach. This ia the position 
taken in Judge Ferguaon's dissent when he argued that  "the mask 
of the informer . . must be laid aside at the door of the police 
statmn": e- 

The substance of m y  broiherl '  poiition seems t a  be tha t  lf B mlhtary 
policeman openly annmnee~ himself 8s such. after ;he suapeet'i 
arrest. he must adu SP the accused of hii  r ights and see they m e  

Hinkson appears to be the exception, rather than the rule, in 
the military. Sorrnally. persons conducting official questinnine 
are required to advise the suspect of his rights under article 31 of 
the Code regardless of the latter's knowledge of the interrogator's 
true Status.P' Application a i  this rule nould prevent the im- 
proper aroidance of the warning requirements by the military 
undercover agent whenever an "interrogation" takes place. Once 

s ' I d .  
"Miller i.. Califomis.  241 Cal. App. 2d 112. i 3  Cal Rpt r  720 (1866). 

e m f  granted, 389 U S .  968 (1967).  The m n e  is "whether the introduerion 
of admiSsiDnJ made t o  an undercover agent planted ~n pebtloner'r lall cell 
eonatltuted a vmlation of petitioner's eonetitutional r ights to ~ o u n i e l  and 

380, 383 
against  relf-incrlmmstlon " 

'United States Y .  Hlnkaon, 17 T.S C M . A .  126. 128. 37 C.M.R 

government Infarmer. 
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the required article 31 warning is given, the suspect knows he is 
being confronted by the powers of the Government, and the 
full MirandQ-Tempia warning must then be given. However, in 
Hixiison, the informer did not question the defendant. His con- 
duct was in keeping with the traditional role of the informer s) 
which Judge Ferguson conceded was not affected by the Supreme 

C. REQCIREMEh'T OF "CCSTODIAL I.VTERROGATIOB" 
1. h'ature of "Custody." 
Although each of the cases decided with Xiranda involved a 

suspect who had been arrested,'0' the holding is not limited to a 
technical state of custody. I t  is sufficient if the suspect has been 
"deprived of his freedom of action in any significant way," lo: 

Unlike civilian life, the very nature of service in the armed farces 
carries with it a high degree of limitation of freedom falling 
short of custody. For example, a military suspect can be ordered 
to report for questioning "quite without regard to warrants or 
other legal process.'''o. This unique feature has led the Court of 
Military Appeals to attempt an explanation of the limitation of 
freedom aspect of .Miranda in advance of the Supreme Court. 

In Cnited States r .  Tempia,'o' the suspect was arrested, released 
to seek legal caun .d  and consult with the staff judge advocate, 
and later summoned for interrogation. The Court af Military Ap- 
peals noted that had the suspect failed to report for interroga- 
tion, he could have been prosecuted under article 86 of the Code 
far failure to repair;  IoS so that when B suspect is ordered to re- 
port for interrogation under these circumstances, "[i] t ignores 
the realities of that  situation to say . . . [he] has not been sig- 
nificantly deprived of his freedom of action," ma within the pur- 

Court in HOffa v. Llnited StQtes.'oo 

-__ 
*"We merely prevent them [informers] from obtaming evidence by in- 

terrogation. . . . [They may stili] listen, observe, and report." United Stater 
Y. Gibson, 3 U.S.C.E.A. 746, 758,  14 C.M.R. 164, 176 (1864) (eoncurring 
""inin,> "r .... ".., , 
"'385 V.S. 293 (1866). 
'"See Miranda Y.  Arizona, 384 U.S. 436, 481-99 (1966). 
'"'Id. at 444. 
'"United States v. Tempia. 16 U.S.C.M.A. 628,  636. 37 C.M.R. 248, 256 

( lL6:j. .-. 
'-The text of article 86 resds BQ foilowa: "Any member of the armEd 

forces who, without pmper authority-(l) fails to go to his appointed place 
of  duty at the  time prescribed' ( 2 )  goes from that place, or ( 3 )  absents 
himaeif OF remains sbrant fro; his unit, orgsnmtmn. or place of duty at  
which he is required to be at  the time prescribed: shall be puniahed BI a court- 
martial may direct.'' 

"United Staten V. Tempia, 16 U.S.C.M.A. 628, 636, 37 C.M.R. 249, 266 
(1966). 
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view of Miranda. The Court added, with regard to the reason for 
the suspect's presence a t  the office for interrogation: 

Common knowledge of the lack of freedom of movement by military 
personnel, especially during normal working hours. supports an 
inference that the aecuaed were directed by B superior to go to the 

Thus the Government must not only demonstrate beyond a rea- 
sonable doubt that  a statement was made under circumstances in 
which the accused had full freedom of choice and conduct, but 
they are also met a t  the outset with an inference that any state- 
ment made during normal duty hours was coercive in nature and 
therefore subject to the Miranda-Tempia warnings. 

Although the limitation of freedom aspect of .Mirand5 was 
treated as custodial interrogation in T a p i a ,  i t  is suggested that 
the reverse is more accurate, i . e . ,  custody is merely one form of 
limitation of freedom. The difference lies in the degree of limita- 
tion placed upon the suspect.lo8 If he is, in fact, in custody, he can 
readily perceive that he has been apprehended and i s  in the hands 
of the law; 'Os but if not, i t  is far more difficult for him to deter- 
mine whether his freedom of action has been limited in any 
significant manner. 

The limitation of freedom involved in directing the 8uspect to 
report to criminal investigators gives rise to the question of 
whose understanding of the freedom to ieare the interrogation 
shall govern. Is it the suspect's view of his status or the intent of 
the agent which perfects the constitutional right to counsel w a n -  
ings? In Cnited States \,. Bollons,"' the accused had been called 
back far interrogation after he spoke to his attorney. In holding 
Ballons was sufficiently deprived of his freedom of action, the 
Court of Military Appeals stated the circumstance that he had 
been called for interrogation more than offset the agent's testi- 
mony that no force was used in keeping the defendant in the 
interrogation room or that the defendant expressed no desire to 
leave. Would a different result be reached if in fact the suspect 
were informed that he 1s not under apprehension or in custody 

agent's office.'" 

'rUnltsd States V. Haidy, 11 T . S C M . A .  100. 101, 37 C.Dl.R. 364, 366 
(1967) (dictum) 

' " ' E . 9 ,  M C P  181 proiides'  "An apprehension IS effected by clearly nati- 
fYiW the person to be apprehended that he is thereby taken inlo custody.'' 

'-There i s  no necessity ta advise the iuapecf ~n accordance with MCM 
1% provided his "freedom of locomotion" 1%. ~n fact, noneriatent. ACM s- 
2435,  Ramirez, 4 Ch1.R 543 11912).  
"'17 T.S.C.M.A. 253. 38 C.M.R. 51 (1967). 
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and that  he is free to go at  any time? This situation was present 
in United States v. Gwtajson; 111 however, the Court declined to 
answer the question by holding that  the defense consented to in- 
troduction of the accused's statement without the requisite warn- 
ings. Nevertheless, the Court of Military Appeals had indicated a 
subjective test will be used. In United States v. McCauley,'" the 
Court of Military Appeals cited with approval People v. Col- 
leran,"8 which held that  the test of custodial interrogation is 
the belief of the person under interrogation as to whether he is 
in custody. A similar approach was taken in Lhited States v. 
Hinkson,"i in which the absence of governmental confrontation 
was dispositive of the case, since the suspect did not know he 
was being confronted by governmental agents. 

2. Nature of "Interrogation." 
In .+firando, the Supreme Court was concerned with the ques- 

tioning of an individual who had become the prime target of an 
investigation for the purpose of securing incriminating state- 
ments. Although the techniques af interrogation received consid- 
erable exposure, little w w  said concerning the necessity for  
questionina itself. 

The nature of the questioning process, which cails forth the 
warning requirements in the military, was considered in l'nitad 
States V. Ballard."j In that case, an air policeman at  Maguire Air 
Force Base observed a private automobile backing up to the plat- 
form of the base equipment management office. The policeman 
observed the defendant get out of his automobile and receive a 
tool box from someone inside the building. As the air policeman 
drove over the base equipment office, he saw another box being 
handed out to the defendant. Upon arriving at  the scene, the 
questioning went substantially as follows: 

Air Policeman: Do you work here? 
Bsilsrd. Give me a break. 
Air Polleeman: LeYs see your identification card. 
Ballsrd' Give me a break. 
Air Policeman: Give me you? ID card. 
Ballsrd: How much is it worth fo you? Fifty dollars if you let 
me go. 

The defense objected to the introduction of these admissions on 

75 
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the basis tha t  they were unnamed and therefore inadmissible. 
The Court of Military Appeals held that this w a ~  not an interro- 
gation within the contemplation of Miranda-Tempia, saying: 
"Most assuredly, the questions asked and the demand made of 
the accused were not designed,nor geared, to elicit a statement of 
incrimination." 

At the outset. it might appear difficult to reconcile Ballard 
with the Court's a ~ ~ r o v a l  In CTiitsd States v.  IlcC'avlev of 
the view tha t :  

"Compulsion" bnder the F i f th  .%mendment and i t s  State eounter- 
par t  does not have Its p ~ e c i i e  dictionsry mesmng. I t  has no rela- 

ercion" and :% applicable I" many I 

proceeding, administrative or dep 
a i  ifage..' campuision 1s simply q 

grand ]ury and ail court proeeedmga! wh i r s  a Climiml ?act  mad 
ha slinbd.'" 

While the reasons far the Court's conclusion in Ballard are not 
specifically set forth in the opinion, it is clear Bailard's question- 
ing resulted in a criminal fact being elicited contrary to the 
position taken In ,MeCaulwy. Severtheless, the approach in 
Bailord i s  consmtent with the Supreme Court's exclusion of gen- 
eral on-the-scene questioning from the rules announced in 
.Viranda."8 Viewed in this context, the air  policeman wa8 
merely conducting a routine administrative check of the identity 
of persons found in an area open to twenty-four hour activity. 
Although Ballard was not free t o  go without giving a proper ex- 
planation of his presence in the area, he was not w e n  considered 
as suspect within article 31. A second potentlai explanation for 
the decision 1s tha t  the admission was spontaneously rolun- 
teered.'*O As the Supreme Court indicated: "The fundamental 
import of the privilege . . is not whether [ the subject] is al- 

" I d .  s t  38, 37 C.M.R. at 363.  

- ' I d .  a t  84, 37 C.M.R. a t  348 (emphasis added).  
.*"General an-the-scene guestiomng as t o  the facta surrounding a crime 

or other general gueationing of citizens jn the fset-tinding process 1% not 
affected by our holding I t  is an set af responsible eltisenship for  individuals 
to give whatever information they map have to ald in law enforcement." 
Miranda *. Arizona, 384 U.S. 436, 477-78 (1966). 

'""There 1s no requirement tha t  Bailee stop B perran who enters B police 
rtation and %fates tha t  he aiahen to eonfesr to  B clime, or a perwn who eelis 
the police to offer a. eonfeaiion 01 any other Statement he desires ta make. 
Volunteered statements of m y  kind are not barred by the Fifth Amend- 
ment." Id a t  478. 

"17 v.8.c.nr.A. ai, 37 c . n m  341 ( 1 9 6 7 ) .  



HIRANDA ASD THE MILITARY 

lowed to  talk to the police , , . but whether he can be interro- 
gated." - > -  Prior to .Mzronda, military lax$- had already recog- 
nized that volunteered statements do not permit, much less re- 
quire, warnings under article 31.'** Whatever rationale for 
Ballerd is chosen, i t  seem,? clear that  interrogation under 
Yiranda-Tempia O C C U ~ S  only when "an accused person [is] asked 
to explain his apparent connection with a crime under investiga- 
tion," and the privilege protects him only "from questioning, 
routine or otherwise, which seeks to elicit a criminal or clue 
fact." Iz4 Accordingly, the language in McCauley should be con- 
strued to require the .Ilzranda-Tempia warnings only in those 
settings in which the puvpose of the [iuestions is t o  elicit an ad- 
mission which will incriminate the person being interrogated. 

Moreover, there must also be an actual process of interroga- 
tion. In Knited States v. Hinkson,": the Court affirmed the earlier 
holding of Czited States r. Gibson'A8 that it was not interroga- 
tion to engage in ordinary conversation, even though the pur- 
pose be to obtain incriminating statements. To allow for the 
human tendency to talk about me's self is not questioning under 
dWMirW*da-Tempia.~-- 

3. Relating "Custodu" to "Interrogation." 
Sumeraus federal eases have' held that auestioninp initiated in 

locales other than the police station, such as one's home,':' or 
office,'*' does not require Miraxda warnings. The Government 
assimilated these cases in Cnited States I,, MeCauley,'8n and ar- 
gued that there must be a relationship between custody and 
~~ 

>=Id ,  But m e  Methir j.. United States,  36 U.S L.W. 4379 (May 6, 19681. 
The Supreme Court indicated any questioning which "frequently Iead[rl'' to 
criminal proreeution must he preceded by the Miranda warnings. 

"United States V. Workman, 15 U.S.C.M.A. 228, 35 C.M.R. 200 (1965). 
"Brown V. Walker, 161 V.S 581, 596 (1896).  cited with ~ p p r o v s l  in 

hliranda V. Anzona. 384 U.S. 436, 442 (1966). 
"'Peapie V. Allen, 50 Mise. Zd 891, 903, 272 N.Y.S.2d 249, 25s (19661, 

cited with a ~ p m v s l  in United States Y McCsuley, li U.S.C.M.A. 81, 84, 37 
C.Y.R.  345 348 (1967).  Following .MlcCauiay Allen was reverred by tho New 
York Sup& Court. S e e  28 App. Dis  2d ld4. 281 N.Y.S.2d 602(1967).  

'-11 U.S.C.X.A.  126. 37 CM.R. 390 (1967).  
- 3  U.S.C.M.A. 146, 14 C.M.R. 164 (1954).  
jn Judge Ferguson would not limit the word ' 'mtermgation" to a p ~ o e e a a  

of queitionmg. In his view "interrogation" means any method deaigned to 
get the suspect to talk. See Umted States Y. Hinkson. 17 U.S.C.M.A. 126, 
130-31, 37 C.M R. 390, 394-95 (1867) (diaaenting opinion). 

tad Statea Y. Hill, 260 F. Supp. 139 (S.D. Cal. 1966).  
ted States V. Fiore, 258 F. Supp. 485 (W.D. Pa. 1966). 

I M 1 7  U.S.C.M.A. 81, 37 C.M.R. 345 ( 1 9 6 7 ) .  The agent failed to advise 
MeCauiey tha t  he had the right to have am attorney present a t  the in- 
termgation. 
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interrogation, so that for lliranda warnings to be required, the 
custody must be incident to the offense for which questioned. In 
McCauley, the questioning had taken place while the accused 
was in a civilian jail pursuant to an unrelated sentence. On 
these facts, Judge Quinn, in  his dissent, failed to see the com- 
pulsive pres8ures incident to "custodial interrogation" proscribed 
by Miranda: 

The jail cell t o  the sentenced primner i s  his piaee of abode; i t  is 
his home I n  my opinion. thereiare,  the atmosphere of reatrs.int in. 
eident t o  hin Sfatua, does not generate the same pwchologieal 
preasuie 8 s  eustadjsi restraint  incident to station hause interroga. 
tlon or street  arrest.u 

The majority, however, rejected the Government's argument 
that sentenced imprisonment precludes subjugation to psycho- 
logical pressures. Relying an Westover v. Cnited States."* a com- 
panion case of Xiranda, the Court of Military Appeals held that 
mere being in jail itself is a sufficient limitation on freedom of 
action to bring the questioning within Miranda. And subse- 
quentiy, the Supreme Court held, in Mathu v. L'nited States,"' 
that  the warnings must be given regardless of the reason for 
the suspect's present custody. Therefore, there need be no rela- 
tionship between the offense for which the suspect was jailed and 
that for which he is being i n t e r r o d e d .  

v. THE REQGIRED WARNING 
A. M I R A S D A  A,VD ARTICLE 51 

Since 1948, military law. by statute,,*, has imposed an affirma- 
tive obligation on the armed forces investigator to inform a 
suspect of his fifth amendment rights against self-incrimination 
before requesting any statement. The adoption of the Miranda 
rule8 has iesulted in a dual system of warnings for the militarr 
suspect, one Rowing from the Constitution -, and the other from 
statutory enactment.". 
-- 

='Id. a t  86, 37 C X R .  a t  350 (dissenting apmion) 
"'384 U S .  436, 484 (19661. 
" 3 6  U.S L.R.  4375 (May 6 .  1968).  
-"Act a i  June  24, 1548, eh 621. 62 Stet.  631. 
' "nhliranda Y Anzona, 384 U.S. 436.  468-73 IlBG6). An adeqvate w a r m n ~  

would include the advice: 11) You have the right to remain silent, ( 2 )  
Anything ?ou aay can and will be vied against  YOU, and (31 You hare  the 
right to eansvlt with a lawier  and have him p ~ e s e n t  u i t h  you during the I"- 

termgation If you cannot afford a lawyer, o m  wlil be appointed for you 
"UCDlJ art. 31L. An adequate w m i n g  would nnclvde the a d v m  (1) 

You .we ruspected of the offense of ( 2 )  You do not have to make 
an? statement a t  all, and ( 3 )  Any statement made by YOU may be used 
agsir.rt you I" t r i a l  by eourt.martis1 

I8 ADO SBSIB 

http://reatrs.int
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Despite some basic similarity, an advice which satisfies one 
warning requirement does not fully satisfy the other. Article 31 
contains no advice concerning the right to  counsel, and the 
Miranda warning does not inform the suspect of the nature of 
the accusation against him. Although the Court of Military Ap- 
peals, in Tempio, held the article 31 warnings did not meet the 
requirements of Mironda, interrogators who are subject to the 
Code must still give the WarnhKS contained therein.'l' As a re- 
sult, military interrogators have combined the two sets of warn- 
ings into one: the subject is first informed of the offense of which 
he is accused or suspected and then advised: 

Before I ask you any qwstmns, you must understand your rights:  
1. You have the right to iemain silent. 
2. Any statement you make may be "sed an evidence against  you 

in B eriminai tnai. 
3.  You have the right to e a n ~ u l t  wlth counwi and to have counsei 

present with you during questioning You may retain counsel a t  
your own expense or munsel will he appointed for you a t  no 
e x p e n ~ e  to you. If you m e  subject to the Vniform Code of Xiiitary 
Justice, appointed counsel may be mllitary muniel of your own 
Jeieetion if he is reasonably available. 

4. Even if you decide to answer quertiona now without having 
emnie i  present. you may stop answering questions at m y  time. 
Also, you may request counsel a t  any time during ques tming .Y 

This warning affords the military suspect benefits beyond 
those required by Mirunda, although the expansion is in keep- 
ing with the Supreme Court's desire to inform the suspect "not 
only of the pririlege, but aim of the consequences of foregoing 
it." 'jS The most important improvement concerns the necessity 
to advise the suspect of the nature of the accusation against him. 
The value to the suspect of this portion of the warning was 
enunciated by the Court of Military Appeals in United States 
v.  R E W ~ ~ S :  

"In  Miranda V. Arizona 384 U.S. 436. 463, n. 52 (1866). the Supreme 
Court  stated tha t  the prompt arraignment reqummenta of rule S(a) of the 
Federal  Ruler of Criminal Procedure must stili be met: "Our decision today 
doea not indicate in m y  manner of course tha t  these rules can be dinre- 

under." Accord, Umted States V. White,  17 U.S.C.M.A. 211, 38 C.M.R. 9 
(1981).  

GTA 19-B-1, Prmedure  for Informing Acevied or Suspect Peraan 09 
His Rights (1 Sep 1961).  

;:;:; ~ ~ n t ~ ~ ~ ~ ~ ~ ~ ~ ~ i ~ h ~ ~ ~ ~ ~ ~ ~ ~ i ~ ~ ~ ~ ~ * ~ ~ ~  .m,y:.",:s*pg 

'l Miranda V. ATimna, 384 U.S. 436, 469, (1966). 
"'16 U.S.C.M.A. 403, 31 C.M.R. 25 (1966). 

*(io 68168 79 
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[The] InCIUSion af thii  requirement seeme clearly t o  hale  been de- 
signed so  to arienr an accused a? suspect a s  t o  allow h m  ~nte l l~gent ly  
t u  weigh the consequences o i  reipandmp t o  an Imesflgator's .n. 

The second aspect of the new x a r n m g  which merits attention 
deals with the right to appointed counsel. Under .lltranda, the 
necesTit? for warning the suspect that he has a iipht to ap. 
iiointed counsel 1s predicated upon a finding of mdigency ' -  How- 
ever. since "the armed forces are already provided with a com- 
plete. functioning system of appointed counsel," " indigency 
should not be a prerequirite Accordingly, the military suspect is 
advised he ma)- hare  appointed co~insel without reference to his 
nhilitr to pa! for private counsel. a n d  he may also specify whom 
t.r desires to have appointed. 

In addition, the new aa rn inp  procedure extends the obligation 
rnilitarr interrogator berond the requisites of either 

da or article 31. The Supreme Court indicated. as a pro- 
ceduial matter follaa ing proper \warnings, that the suspect may 
request counsel 01 terminate the questioning a t  any time he 
chooses: haaei-er. no requirement to B O  inform the suspect 
%as included in the warning. The military warnings, apprising 
the suspect of these procedural rights, follow the Supreme 
Court's determination to afford the suspect "real undeistanding 
and intellipent exerc~se of the piivilege." '. Finally, the broader 
x a r n i m  offered m accused under article 31 w111 extend Its am11- 
?ability berond the mere testimonial compuision Imtected by 
the fifth amendment 

" I d  a t  104, 3:  C X R  at 2; The apentl atatement thar he was I". 
reresled in Reynold's actnlt les durmg en AWOL perlod did not properly 
inform the r i s p e c l  urdel ~r t !c le  31 o i  B vrhlcle m~iappropr~af lon  charge.  
The vehicle was taken by Reynolds 8 8  a means t o  leave the camp at the 
ince tion of the absence 

Yiranda Y. .?dlzona. 384 US. 436, 472-74 11966)  B1T c,., id n. 43. 
a uammg tha t  the Indigent n a y  hare  counsel appumted need not be 

the permn who IS k n o w  ta h s i e  an attorney or 13 known t o  have 
the expedient of giving B warning is  LOO mmple 
Important to engage in BO't *acto l"QYirles 
rhere IS any doubt a t  all on tha t  SCDI~'' 

ia, 16 U S.C 31 A 6 2 5 ,  636, 37 C 4l.R 249, 258 
s Stank),  1: U 5.C.Y.A 381. 38 C 1 R. 152 

ee  hliranda r Arlzons. 381 C S. 436. 473.74 ( 1 9 6 6 ) .  

Compare United States I Yhlte.  1: U S.C h1.A 211. 38 C h1.R 9 (196:) 
trrlh Gilbert  Y .  Cal i fo in in,  368 U.S 263 (1567)  

80 100 h316B 
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While the suspect enjoys substantial benefits under the com- 
posite military advice, its value may be limiied by the inartful 
use of "counsel," instead of "lanyer."'4- Advising a suspect that  
he is entitled to "counsel," taken in conjunction with the mili- 
tary rule that "counsei" a t  a special court-martial need not be a 
lawyer,"' "may [lead to the contention] that the .Mirand5 re- 
quirements may be met by giving an accused, prior to interroga- 
tion, counsel of the type qualified to defend him before the court- 
martial by which he is ultimately tried." This position is 
essentially unsound. Initially, i t  should be noted that both 
Mimnda  and Tempia clearly indicate that the Suspect is entitled 
to a lawyer a t  the interrogaiion &age,'5' although there is same 
authority far the proposition that warnings need not be given fo r  
relatirely minor quasi-criminal charges."' A more cogent argu- 
ment in the military, however, is that if the agent 1s permitted 
to determine that an accused w l l  not be tried by a general court- 
martial when he furnishes non-lawyer counsel to  a suspect, the 
agent haa unlawfully usurped the commander's power to make 
that determination:" Althouph it mesenis something of an . .  

"In CM 417565, Brown (19 Mar. 1968).  the suspect testified he heiiei.ed 
"eaunsel" meant mmeone apposed to his Interests. The hoard held hi8 8%- 
sertian, ~n the face of B proper advice. merely raised a factual question for 
the court "Were we to hold merely on the baais a i  a subsequent s l legs t im 
by m accused tha t  he didn't underatand his r ights s t  the time he made B 
statement tha t  such Statement therefore becomes inadmissible as B matter 
of law, the burden on the government to show tha t  he 'intelligently and 
understandingly rejected the offer' of eounrel would no longer be merely 
'heavy'-it uovld became intolerable. Under the inbtant eircumstanee~, ap- 

C N  417453, Wright (1 May 19681. 
" S e e  e . # .  Columbus 3.. Hayes 9 Ohia App.2d 38 222 N.E.2d 82Q (19671, 

o e ~ f .  &ied.'388 U.S. 941 l18611': and State V. Z&ml, 93 N.J. Super. 380. 
226 A.2d 16 (1967).  

'"The power ta refer cases to trisl can only he exercised by the com- 
mander. United States v Roberts, 7 U.S.C.M.A. 322. 22 C.M R. 112 (18%). 
Limitatmns on his discretion are Invalid. See United Stater Y. Hawthorne. 
7 U.S.C.M.A. 293. 22 C . I . R .  83 (1956). 
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anomaly both in military and civilian law. "in the present 
state of the cases. i t  would appear that  the accused is entitled to 
a lawyer a t  any interrogation but not, in Some cases. at a sub- 
sequent trial." >' '  

B. THE REQL7RE.UEXT 
In those C B S ~ S  which turn upon the completeness of the warn- 

ing, the Court of Military Appeals w11 not require the Interro- 
gator to use the exact warning contained in .IJirandn If "the! 
convey the substantive concept required by law, the technical 
ineptness of aorda doe8 not vitiate their legal effect." Under 
this test, in rniied States I-. Mewbor 
eused could have an attorney "then and there" sufficiently mdi- 
cated that the accused was entitled to the presence of an attorney 
at  the interrogation. But the difficulty of testing a warning by a 
substantive concept is illustrated by Z'nttsd States v Pearson,' 
where the accused \vas told that he was "entitled either to 'legal 
assistance' from the staff judge advocate's office or lo represen- 
tation by civilian counsel at  his own expense." Here the Court 
held the advice inadequate as failing tn inform the accused that 
a military lawyer would be provided free of charge. Read to- 
gether, Metcbom and Pearson distinguish a warning that 1s in- 
herently defective from one that is substantially correct, though 
inartfully expressed. 

Considering, however, the armed forces' policy of early and 
complete training on the subject of an accused's fundamental 
rights, the warning in Pearson would appear to be sufficient. In 
Cnited States Y .  Stanley.". the Government contended that a 
suspect should be deemed to know that appointed military cam.  

"Birnbaum, 8upro note 4 a t  165. The Criminal Justice Act of 1964, 
18 U.S.C. I 3006A 11964). requires appointment of eounrel a t  the tr lsl  only 
if the penalty exceeds imprironment for B periad m e x c e ~ s  of nil months, or 
B fine in exeese of $600.00. OT both. The Supreme Court  subsequently has 
deaiined to extend the rule a i  Gidean > U'ainwnght, 372 T.S. 335 119631, to 
misdemeanor cases S e e .  e.g., U'hntera V. Beck, 397 S.W.2d 364 [Ark. 1965) .  
oert. dented. 385 U.S. 907 (18661, and DeJaseph v Connecticut. 3 Conn. Clr 
624, 222 A 2 d  762 i1966),  errt .  demsd.  355 U.S. 982 (19661. 

"'United States i. Pewborn, 17 C.S.C.M.A 431, 434, 38 C.X R. 22D. 232 
(1968).  In Dnited States V. IVhite l i  US.C.P .A.  211, 218, 38 C.DI.R. 9,  16 
1196il .  the Court  held the smpect need not be reparstei? advised, as to 
each "partieuiar i tsm of evidence. tha t  anything he says or does in regard 
thereto may be used agsinnt him m B court-martial." provided he 18 not mis- 
led concerning his r ight not to perform a protected right. 

a2 *oo 18588 
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sei would be without charge. But in  a direct application of the 
principles expressed in the .Miranda decision,h38 the Court of 
Military Appeals rejected the argument, saying: 

The necessary advice as to the accused's right to counsel must be 
Phew on the face of the reeord, and eircvmstsntial ewdenco that 
am accused should hive known of his rights ab9ent the proper 
warning, "will [not] suffice . . . in its shad.""' 

While "[alssessments of the knowledge the defendant pos- 
sessed, based an information as to his age, education, intelligence, 
or prior contact with authorities.""" cannot be used to infer 
knowledge af his rights, these factors may be important in de- 
termining whether the Suspect, i n  fact, understood the particular 
warning given. Here, the military practitioner may also gain 
from those cases arising under article 31, where the effect of 
intoxication,"' mental derangement,'b* or ignorance af the Eng- 
lish language on the suspect's understanding of the warning 
have been considered. Where any circumstance indicates the 
suspect's ability to comprehend the warning was lessened, the 
government's burden is correspondingly increased. 

The most frequent warning errors are a failure to advise the 
suspect that  he may have free military counsel Ian and that  his 
lawyer may be present a t  the interrogation.'8b In those cases re- 
\wrsed by the Court of Military Appeals, the usual issue is the 

""No amount of circumstantial evidence that the person may have been 
aware of this Fight will suffice to stand in its stead. Only through rueh B 

warning is there ascertainable 888urance that the aeeuaed WBB aware of this 
right." Xiranda Y. Arizona, 384 U.S. 436, 471-72 11866). 

" 'Uni t~d  States Y .  Stanley, 17 U.S.C.X.A. 384, 886, 38 C.M.R. 182, 184 
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legal sufficiency of the adrice, rather than a factual dispute over 
what advice was given. Sarmallr the facts set forth in the opin- 
ion clearly indicate that the warning did not meet the require- 
ments of Mira%do.Trinpi@. as a matter of l a w  Even in those 
cases where i t  is necessary to r e ~ o l v e  a factual iseue hetveen the 
agent and the accused, the Court of llilitar!~ Appeals will re- 
examine the evidence, bearing "in mind that the demeanor of a 
witness a t  trial may ha te  affected his credibility." However, 
if the factual dispute is resolved against the accused under appro- 
priate instructions, and is supported by ample evidence. the 
findings of the trial court \T i l l  be affirmed: 

In light of the publicity given to the necessity for the com- 
plete wwnings, i t  is difficult to see wh? defi Tive warnings m e  
still being given and the confession accepted in court One po- 
tential source of error may be that an inade uate foundation is 
being Isid a t  the trisl, and in the heat of a d m a c y .  the partici- 
pants do not notice the failure t o  eatablisl that  an  essential 
portion of the advice a a s  given The failure of trial participanra 
adequately to  explore the exact nature of the warning is illus- 
trated by the Army board of review opinion in l ' i i 8 t d  States v 
Elird:" The testimony of the agent was as fo l lows:  

I exolamed to h m  tha t  he had a rieht t o  have c o u n ~ e l  oresent '  
b y  + h a t  I w a n t  B rmlitari. lswi [SIC] DI c inhan attorney t o  be 
w t h  him ar any t m e  I talked with him, That If he desired e i ~ i l i s n  
counrel, ~ ~ R c i e n f  f m e  woU!d be granted t o  sllow h m  t o  retain such 
eaunse!. and If  h e  d.d he uauld h a i e  to pay for i t  h i m d i .  houever 
if he did not desire ~ ~ i i l i a r .  e o u n ~ e l  the Government irovld provide 
him with B cammetent J A G  officer t o  reoresent him and I i l -8~  w e -  
pared st thar time t o  a s e m  him in o b t a m n g  cOunrel If he so 
desired lcl 

The defendant contended that everything follaaine the empha- 
sized portion xas what the agent meant to convey to the 8uspect 
by advising him that "he had a l ight to hare counsel present I '  

The Government contended that the entire testimon? refiected 
the manner m which the witness actually explained the sus- 
pect's rights. The board held that since the record is susceptible 
of  either interpretation, the Gorernment failed to meet the hear? 

'I United Stares Y Ileiiborn l i  C S C hl A 431. 4 3 4  3 8  C &I R 228, 232 

Si0 United States v Barksdale, l i  E S.C X A  500, 38 C.hl.R 288 

"Chl 416671. Bgrd. 38 C Y R .  1 (18681 
."Id. a t  2 (empiheris I" ~ w i n a l ) .  

( 1 9 6 8 )  

(1868) 

a4 AGO S 5 d B  
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burden required by Mimnda.Tempia. I t  1s abundantly clear that 
the basic responsibility for establishing in the record with over- 
whelming certainty that the warnings were giren rests with the 
trial counsel; however, the law officer must also be alert to clear 
up ambiguities in order to make an informed ruling. 

Another problem deals with the sequence of the warnings. It is 
clear from the Mtranda decision that the warnings must precede 
any statement; however, the decision does not deai with the 
necessity for subsequent warnings. This question mar  arise in a 
variety of situations. such as where an interrogation is inter- 
rupted, or where the nature of incriminating evidence 20Ught 
from the suspect changes. 

Under article 31, the military rule was that an adequate warn- 
ing will carry oyer to a subsequent interrogation concerning the 
mme subject matter.'.' In Westover r. Ciiited States," the 
Supreme Court held that a defectire state va rn ing  tainted a 
properly obtained confession subsequently secured from B suspect 
hy the FRI. iinre "*he imnact an him was that of a continuom 
period of questioning:' Accordingiy, if a subsequent request 
far a statement is an integral part  of the original Interrogation, 
a t  which proper warnings hare been given, no further advice 
should be necessary. This was the approach taken in L'nited 
States v. W h i t e  where a later requeat for additional hand- 
writing exemplars did not even raise an issue to be submitted to 
the court: 

Pierce *as present when Rouiier advired the aceused of his rights 
under Artieie 31: he was s i m  present when the aceued  furnished 
the tu,c lists of names as e x e m p l m ~  of his handwntmg:  the ac- 
cured ~ v a i  brought t o  the same office in which he had made his 
statement and aiavided the firat exemoiars he w86 informed bu 
Pierce tha t  he "had been requested by Mr. R d ) d  to obtain other 
exemplars. which were to be sent to the ~ a m e  crime laboratory as 
the hr r t  exemplars: and tha t  these exemplars viere for the case on 
which Mr Rouiier ~ Y B P  working The accused's oun testimony leaves 
no doubt tha t  the "impact on him was tha t  of a continuous period 
O f  qYeJtlaning." .'' 

."'As with the warnings of the right to remain silent and tha t  anything 
atated can be used in evidence against  him. this warning [right t o  eounreil 1% 
an sbsoiute prerequmte to mterroganon." Miianda \'. Arizona, 381 U.S. 
436, 471 (1066). 

See, e.*., C M  397250. Beekwith, 2: C.l<.R. 543 (1956).  petition denied,  
9 U.S.C.M.A. 614, 26 C .P .R  116 (10181. 

" 3 8 4  U.S. 404 (1966). 
" " I d .  a t  496. 
' - ' l l  U.S.C.M.A. 211, 38 C M . R  9 (1067). 
'"Id. st 215. 36 C.M.R. s t  16. 

ADO 6 8 6 6 8  86 
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And in Knifed States Y. Wewborn, warnings a t  an interraga- 
tion were held to continue into a subsequent lineup as they 
"were not separate and distinct incidents, but part  of a single 
custodial confrontation.'' '-- 

VI. THE KAIVER 
Although the Supreme Court may have desired to establish 

"concrete constitutional guidelines for law enforcement agencies 
the necessity for factual determinations 

iinder the .Miramfa decision is most apparent in the area of 
waiver. The morass in resalving the question whether ihe suspect 
"knowingly and intelligently waived his privileRe against self- 
incrimination and his right to retained 01 appointed counsel" 17s 

would seem t o  be the Same as that  involved in determining 
whether a confession is "free and voluntary" under a due process 
test. Indeed. the Supreme Court perpetuated that very difficulty 
by reaffirming the method of proving waiver established by 
Johnson v. Zerbst,L" where they earlier noted: 

The determination of whether there has been an intelligent waiver 
of the right t o  counsel must depend in each ease, upon the pamicular 
facts and c i re~mi tanees  surrounding tha t  eade, including the haek- 
ground, experience. and conduct of the ammed.'. 

A compromise between absolutes and a recognition that waiver 
is primarily a factual matter led to  a conglomeration of rules 
covering both evidentiary matters and principles of Ian,."' When 
dealing with the waiver rules. it 1s important to distinguish be- 
tween factual matters which must be considered In determining 
whether the waiver is valid and those rules which establish legal 
precepts which must be applied regardless of the facts. The 
former will constitute factors to be submitted ta the fact finder 
under appropriate instructions: however, the latter will be rules 
of law to be applied by the law officer. 

Without defining the exact standard to be met, the Supreme 
Court stated that the government, as a matter of law, has B 

"heavy burden" liJ to prove the requisite waivers. In Cxited 
States v. Westmore,"- the Court of Military Appeals held that the 

"17 U.S.C.M.A. 431, 38 C.M.R. 229 (1068).  
'"Id. at  434, 38 C.M.R. at 232. 
'-'Mirand8 V. Arizona, 384 U.S 486, 441 (1866). 
' . 'Id.  at 475. 
" 3 0 4  U.S. 458 (1938) 
>"Id s t  464. 
"'See #merally, Mirsnda v Arizona, 384 U.S. 436, 476-77 (1066) 
> - I d .  at 475. 
'17 US.C.Y.A.  406. 38 C.M.R. 204 (1068). 

86 _IC0 5s:eg 
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"heavy burden" is satisfied only by proof beyond a reasonable 
doubt that  the suspect did not indicate his unwillingness to give 
a statement. The failure to 80 instruct where the "court members 
were left free to believe that by subsequently giving the state- 
ment the appellant had abandoned his right to remain silent"'6m 
was error. 

The only assistance given by the Supreme Court in determin- 
ing whether the government's burden has been met is the rather 
surprising comment tha t :  

An express statement that the individvsl is willing ta make B 
statement and does not want an attmney followed elaaely by a 
statement could constitute B 

I t  is difficult to imagine what more "could" be required, or, for 
tha t  matter, what more "could" be secured than an express 
statement waiving the rights provided for in the decision. Cer- 
tainly, nothing less will suffice since waiver will not be inferred 
either from a silent record, "from the silence of the accused . . . 
or the fact t ha t  a confession was eventually obtained,"'i' or 
that  "the individual answers some questions or gives some infor- 
mation on his own prior to invoking his right to remain 
silent." 156 These legal rules are further enforced by evidence tend- 
ing to negate a voluntary waiver such 88 "lengthy interrogation 
or incommunicado incarceration," or "evidence that the accused 
was threatened, tricked, or cajoled into a waiver."'88 Thus, the 
Government is not only faced with a heavy legal burden, but i t  
is also denied m y  inferences, and must rebut strong factual indi- 
cations of involuntariness. Since these guidelines are essentially 
negative in nature, further treatment by the Supreme Court of 
waiver devices suggested by the ineenuity of law enforcement 
agents can be anticipated. 

Surprisingly enough, few military cases have dealt directly 
with the waiver problem. In Cnited States v. TempiQ.l" the 
Court of Military Appeals established the primary rule that there 
can be no waiver without a full and complete warning.'8' Tempia's 

' % I d .  at  410, 38 C.M.R. at  208 
-- Miranda V. A m m a ,  384 U.S. 436, 475 (196s) (emphasis added) 
" I d .  at  476. 
" I d .  at  475.76. 
I R I d .  at 47G. 
' I 1 6  U.S.C.M.A. 628, 37 C.M.R. 248 (1861). 
"'In Mirenda V. Arizona, 384 U.S. 436, 470 (1868). the Supreme Court 

stated m ~ n e q u i v ~ e a l  terms' "No effective waiver of the right ta e ~ u n ~ e l  
during mterrogstmn can be recognized u n l e ~ ~  specifically made after the 
waminge we hare delineate have been given." 

*DO 18688 81 
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statement to the w e n t s  upon his ie turn from the staff judge adlo- 
cilte's office that "they could not help [me] . . . [tlhey didn't do 
me no good" ciearly indicated to the Court that Tempia had been 
frustrated in I i efforts to secure legal adrice. Under these cir- 
cumstances, submission to questioning could not be construed as 
a \%-m%er. Additionally. the Court has stated that neither submis. 
sion to continued mter ropt ion .  nhile awaiting the airiYai of a 

wecific election concerning the right to remain d e n t  and his 
right to counsel." Seps t i re  responses to these questions should 
provide the n e c e s s a ~ y  waiver, assuming the suspect n a s  properly 
advised of his rights Initially. "at least for that point in time 
when the suspect signs the pretrial statement.'' 'I' 

TII. CESSATION OF QUESTIONISG 
As valuable as the warnings may be to a suspect. hls right to 

terminate questmning ma) be more Important. In .2ltmridQ, the 
Supreme Court x-iewed this right as indispensable in eliminating 
eompuls1ons : 

[AIns ststemen+ taken after the perron invoker h.s PT 
be ather than the product of compulsion, subtle Or other 

Even though the Supreme Court believes tha t  the procedure to 
be fallowed after warnings is clear, the Court of Military Ap- 
peala has had occasion to address itself to the cessation of ques- 
tioning problem on several occasions. 

'"*United States / .  Salomon. l i  US.C.Y A 252. 38 C M . R  60 I19671 

'I" United States Y. Stanley, 11 U.S.C D1.A. 384, 38 C M.R.  182 (1958) 
"CM 416517, Lane. 37 C.M.R. 595 ( 1 9 6 7 ) .  
b D A  Form 2820 (1 Oct. 1957).  Statement by Accused or Suspect Person. 

(dictum). 

eontame the following election: 
"I ( d o l  ( d o  not) a s n t  eoun~e i .  
"I (do) (do not) want to make a statement and answer question%." - Umted States Y Westmore. 17 U.S C.M.A. 405, 409, 38 C M.R. 204. 207 

'384 U.S. at 474. 
(1988).  
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In l'nited States v. S ~ l o m o n , ~ ~ '  following a polygraph examina- 
tion which indicated he was withholding information, the sus- 
pect requested the assistance of counsel. While efforts were being 
made to locate a lawyer, the remaining agent continued to ques- 
tion Solomon. Before an attorney %as made available, a confes- 
sion resulted which wag subsequently used against the suspect. 
The Court of Military Appeals held that this procedure violated 
the proscriptions of the Mirando decision that government 
agents must stop the interrogation when the suspect requests 
counsel.'" Although Solomon reflects a result compelled by 
Mirande, the Court's reliance an prior military decisions is mis- 
placed. The cases cited by the Court deal k t h  confessions ab- 
tained either by a denial af the right to consult counsel or 
misadvice concerning the right to coun~e l ;  houwer ,  Solomon's 
confession resulted from the agent's continued questioning with- 
out either of those defects. Xerertheless, the Court's decision 
should be read as having reversed, sub silentio, those cases per- 
mitting governmental authorities t o  ignore or frustrate a ~ 8 -  
pect's request far coun8el.*no The Government then contended that 
the request to consult counsel was based solely on a desire t o  de- 
termine another's criminal liability and therefore not within the 
the purposes to be served by the appointment of counsel. Ae- 
suming argvendo t ha t  the P U P P O B ~  of Solomon was correctly 
stated by the Government, the Court said: 

[Tlhe mere disclosure of the identity of such B potential witness 
against him i s  ~norimmatmg per and thus B matter concerning 
which he has the rrght t o  eonsult 

The effect of a suspect's denial of responsibility for the crime 
as an implied assertion that he did not wish to make any other 
statement w m  raised by the evidence in L'nited States v. West- 
more.*o' The interrogation had been interrupted and upon the 

"'17 U.S.C.M.A. 262, 38 C.M.R. 60 (1867). 
l""Ii the individual state8 that he wants an attorney, the interrogation 

must cease until an attorney is preaent. At that time, the individual must 
have an opportunity to eanfer with the attorney and to have him present 
during any subsequent questioning." 584 U.S. at  474. 

"E.8 . .  United Stateav.  Kmtner, 11 U.S.C.M.A. 201, 20 C.M.R. 17 (10601; 
United States Y. Adkina 11 U.S.C.M.A. 0 28 C.M.R. 23s (1969): and 
Umted States V. Csdmnn: 10 U.S.C.M.A. ZZi, 27 C.M.R. 296 (1969) .  

m'Unlted States V. Solomon, 17 U.S.C.M.A. 262, 266, 38 C.M.R. BO, 64 
(1097); S B B  a180 United States V. Csdman, 10 U.S.C.M.A. 228, 27 C.M.R. 
206 (10501. 

'17 U.S.C.M.A. 406, 33 C.M.R. 204 (1968) .  



42 MILITARY LAW REVIEW 

agent's return Westmore handed him a handwritten slip of paper 
containing an assertion that Westmore was a victim af eircum- 
stances. The agent assumed it WBB a deniai of guilt and continued 
his questioning. At the trial, defense counsel elicited the follow- 
ing: 

4: If he had kept on writing out statement8 denying the offense, 
denying any participation. YOU would have kept plvgplng away 
until YOU got P statement ta incriminate, was that your purpose? 

A :  As long as I felt I had the right man and h e  agreed to talk 
to me and I did no t  vioistp his rights, yes sir 

The mere fact of the suspect's denial was not treated by the  
Court as precluding further questioning: however, there was ad- 
ditional conflicting testimony concerning a specific refusal to 
give any further statement, which was submitted as an issue of 
fact  to the court, making such determination unnecessary on 
review. 

It is highly unlikely that any case will involve the narrow issue 
presented in Westmore. On the other hand, it is highly iikeiy that 
suspects will deny committing an offense, but vaive their rights 
and agree ta discuss the case. Xormaliy, the suspect is attempting 
to match wits with the interrogator in an effort to convince the 
agent of his innocence or to allay any suspicion that might be 
aroused by an assertion of rights. Under these circumstances, if 
confessions "remain a proper element in law enforcement'' ?'j 

the agent should be free to probe the suspect's assertions without 
considering the denial a touchstone of termination. Indeed. in the 
rare circumstance where the denial is truthful, a contrary result 
would prevent the agent from ellcitlng any further knoxvledge of 
the individual which might be of ~ a l u e  in solving the crime:", 

The final case considered by the Court of Military Appeals was 
concerned with the manner in which the suspect claims his right 
to remain silent. In  M i m n d a .  the Supreme Court indicated goy- 
ernment agents murt be alert to detect an assertion of rights na 
matter how inartfully attempted: 

If the lndiridual indicates ~n any manner st any tlme Prior t o  or 
during questioninp, that he wisher t o  remain rllent the lnterragation 
mvst C e B I e =  

The applicability of this provision to the military setting WSE 

Mirands V. Arizona. 364 C S 436, 478 (18R61. 
mSer, e#., LTnited Staies s Werhorn, 17  US.C.W.4. 431, 38 C . \ l R .  229 

-384 U.S. at 473.14. 
(1968) 
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specifically raised in United States v. Boll0n3.*~' Bollons, after 
being properly advised of his rights under article 31 and the 
M<randa-Tempia decision, requested permission to consult with 
an attorney. The interrogation was terminated and several days 
later the suspect was recalled far further questioning where he 
waived the presence of his attorney. The allegation against Bol- 
Ions was carnal knowledge. Whenever he was asked about the 
fact of intercourse. he involked his rights against self-incrimina- 
tion: however, he did not otherwise indicate a desire to terminate 
the interview. In response to questions asked by the agent, Bollons 
admitted he knew the complainant, that  he had been out with 
her and that he knew she was not a virgin. When told she was 
pregnant, Bollons asserted, "One time couldn't get her pregnant," 
and later conceded he could be the father. 

The question presented to the Court of Military Appeals was 
whether under these circumstances there can be selective asser- 
tion of rights, or is the interrogator bound to cease questioning 
whenever a su8pect invokes his rights to any specific question. 
The Court declined to answer this question and held that since 
the record does not "clearly and convincingly" show that the 
incriminating Statemen& were made prior to an  initial assertion 
of rights, the Government failed to meet its procedural burden. 
Under the circumstances of this case, there was in fact no selec- 
tive assertion of rights because the agent continued to penetrate 
by seemingly innocent questmm into the areas Bollons wm seek- 
ing to protect: 

The picture tha t  emerges f rom the record i i  tha t  of an ~nrerroga- 
tion I" which the agent blended seemingly innoeenf questions with 
broadly incriminating one?. The seeuied recognized the obvious ~ m -  
Port of the latter and refused to answer them. bur it l i  apparent 
he either did not understand. or did not appieus te .  the incrlminaiing 
Potential af the former. The pattern of his response ~ p e l l s  out a 
f r u m a o n  of h:s edor t  t o  assert  his r ight againat se l f -mcnmmatm 
during the inieirogation =% 

Thus the question remains open whether the suspect can selec- 
t i d y  assert his rights, answering some questions and declining 
to answer athers:" Since the suspect can naive his rights, or __ - 
-17 U.S.C.MAA. 263. 38 C.M.R. 61 (19671 
= - I d .  a* 257, 38 C M R. at  5 5 .  

L Y .  

-In United Stater Y. Barkrdale, 17 U.S.C.15 A.  500, 38 C M.R. 298 
f186S1, the Court. 10 affirmmg B eonwetion, seemed to approve selectiw 83. 
serfion of n g h t s .  " [Tlhe  nmcapsble  e ~ n ~ l u ~ l o n  from the vhaie of the ac. 
euwd'r testimony is tha t  he -as a t  sii t m e s  wllmg to be qnestmned by 
Agent Gon)-an, but he reserved tde option to rbfuse to m w e r  spee~fie ~ u e s -  
t i a m ' '  I d .  at 504, 38 C.Y.R a t  302. 
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recall a xs-aiier once given. it 1s suggested that continued inter- 
rogation after a selective assertion of rights would also be proper 
under the Miranda decision, so long as the agent does not intrude 
into the area the suspect i s  seeking to avoid. Whenever con- 
fronted with this situation, the agent should stop the questioning 
and cleaily establish the areas which the suspect is willing ta 
discuss. The agent exceeds those areas a t  his peril. 

VIII. THE USRESOLVED QUESTIONS OF MIR.4.YD4 
The Supreme Court has yet to extend the Xiranda decision 

beyond the area of incriminating statements used for the purpose 
of conviction Nevertheless, the case contains within its pages 
the hint of applicability to other criminal situations. In the view 
of one author, the innanswered problems result from the fact that 
"IL~ticer as advocate? say much more than they ought to in order 
to make the specific point they hare in mind." ?Ir In three of the 
potential problem areas created by the language of the X i ? m d a  
decision.-'l the Court of Xiiitarp Appeals has had occasion to 
relol ie  the issue for  the military practitioner. 

.A. 2.J' ESCL'CSIOA-ARY R'CLE FOR FRL'IT 

ertharn Lumber C a  v United State3, 2i1 U.S. 3E5 (1920). 
done T United Stater. 308 L-.S. 338 119391. 
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The four dissenters either concede or assume tha t  the majority 
opinion established a rule of evidence.*.i 

In Lnited States v. So1omon.l' a prosecution witness testified 
against the accused under a grant of immunity. He also turned 
over to  the CID agents a package of money which he had been 
holding for the accused. On cross-examination, the agents ad- 
mitted their first indication of the prosecution witness's invalve- 
ment was through the interrogation of the accused. The Court 
held the interrapatian unlawful because it continued after a re- 
quest for counsel had been made. 

Citing Mirandn and Wong Svn v. Cnited States,?" the Court 
of Military Appeals then turned its attention to the exclusionary 
rule question : 

If the testimony of Scott and his action in turning over the money 
was a product of the ~llegnl quertmning of the accused. the isme 13 

 quar rely presented as t n  ahe ther  this evidence IS competentL" 

The Court appeared to apply an exclusionary rule, indicating 
the record was not clear, as postulated by Wons Sun, " 'whether, 
grantinp establishment of the primary Illegality, the eridence 
. . . has been come a t  by exploitation of that illegality or instead 
by means sufficiently distinguishable to be purged of the primary 

This facet of the case could be explored an a rehear- 
pinion. written by Judge Kilday, cited Paited States 

\-. Haynes,??' a h e r e  Judge Ferguson applied an exclusionary 
rule to  witnesses whose identity was secured by a statement fol- 
Inwmg alleged promises of confidentiality: 

~n United Stater V. Fair . . t o  the effect tha t  even 
on B Q  to the loeafmn of a lethal veapan be deemed 

inioluntary,  the gun itbeif would be admissible in evidence. 1s not 
cantrolling and does not exprers sound legal principle Likewise. 
paragraph 140" of  the Manual for Courts-Xlartial. United Stater,  
1961, 15 declared incorrect insofar as It states tha t  evidence found by 

Justice Clark "The Court  furrher holds that failure t o  fallow the new 
procedures require$ mexarabla- the e x e l u ~ ~ ~ n  a i  any statement by the BC- 
eused, as we11 as the f r u t a  thereof" I d .  st boa Juetiee Whits. joined by 
Justice Har lan  and Justice Stewar t ,  "Today's decision leave8 open such 
queitions as . . . whether nonreitimonlal evidence introduced st trial IS the 
f ru i t  of statements made during a prohlblted interrogation' '  I d .  a t  646. 

"11 US.C.&l.A. 262, 38 C.&l.R 60 (1967).  
"371 US. 171 ( 1 9 6 3 ) .  
nl' United States v Solamon. 17 E.S C.hl.A. 262, 266,  38 C.M.R. 60, 64 

m W m g  Sun Y United States,  371 U.S. 471. 481 (1963).  
"'9 U.SC.Y.A 792, 27 C.M.R. 60 (1968). 

(19671, 
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meane a i  an inadmiisible confession or a d m i d o n  i s  i tadf sdmis. 
wbie >-- 

Since both Chief Judge Qumn and Judge Ferguson concurred in 
Judge Kildav's apiman, Solomon does establish a military ex- 
clusionary rule for evidence obtained as a direct result of an in- 
valid confession. 

B. I 'SWARSED S T A T E X E S T S  FOR 1.MPEACH.ME.VT 
PCRPOSES? 

Initially, the reami for excluding involuntary canfessians was 
the fear of testimonial unrellability.-2 A s  investigation tech- 
niques became more sophisticated, the theory of exclusion em- 
braced considerations of roluntarinee.? and ultimately were con- 
cerned with punishing the police for violatione of the law of con- 
fessions regardless of the truth of falsity of the specific state- 
ment.?" 

The the r  confessions given by a suspect m e  admissible for pur- 
poses of impeachment should depend on  the theory adopted for 
the exclusion of the statement itself. One writer views the present 
day reason for exclusion as a persuasive argument for the use 
of an unwarned statement far impeachment purposes: 

If confessions are to be excluded not because of their proven 
invduntarinew OT unreliabilify but because of the police methods 
"red m obtair. them, and there IS nothing on the fact-  of the 
particular care t o  slrggest tha t  the eonfeerim 18 unreliable. the 
E'a!dar case. relating BJ if does t o  another ercluironary rule aimed 
at  ~ont ro l lmg Isu enforcement activities. would be B good analogy 
for admitt ing the confession fo r  impeachment ~ u r p o ~ e s . ~ ~  

In W n l d e r  v,  l'n,ted States."'?' the Supreme Court held that when 
the accused elects to testify an his own behalf and on direct 
examination testifies that he has never p~ev~ous ly  had narcotics 

on, the Government, for the purpose of nttackinF 
may questmn him concerning a previous posses- 

sion which was discovered through an unlawful search. The r2- 
tmnale of the decision 1s rhat the e'ic1usionary lu le of evidence 
does not pire the nccuscd the rieht to lie mith impunity Having 

dt 796. 27 C \I R. i t  64 
= * S e e  ~ e i i i m l l y ,  Deicloynments t h e  La,., Cnnirssmns 70 HAPI 1. REI 

936. 964-68 
'Lid BT 989-72 In l h a ,  d o .  the S,.~reme C o u t  mdleafed 8 fsl!rre to 

% n e  rhe required wain:nm w!1 exclude a co?feismn e j e n  tho lgh  m e  Co.?! 
"might not find the drfendantr' %atenerta t o  have bees ~nvolunfary  ~n 
traditional te rms"  3 8 1  C S .  a t  46: 

Gearpe. m p r a  note 210 ar 481. 
- 8 4 7  T.S 62 11954) 
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himself raised the issue, the defendant cannot deny the prosecu- 
tion the right to explore i t  further. 

Whether this approach should be applied in the military to un- 
warned statements as well was the subject of t'nited States v. 
Lincoln.". On his direct examination, the accused testified the 
victim impaled himself an the knife accidentally and that he, the 
accused, had never been involved in any altercation with the 
victim before. Without making any attempt to prove compliance 
with the warning requirements of Mirando-Ternpio, the Goaern- 
ment impeached the accused with a pretrial statement con- 
taining assertions that he did not remember what happened a s  
he had blacked out, and that he had had a previous fight with 
the victim. The Court of Military Appeals held tha t  the Mirand5 
Tempia warning is applicable to all statements made by an ac- 
cused during a period of custodial interrogation including those 
used for impeachment. The Court based its holding on the re- 
jection in Miranda of any distinction between inculpatory or ex- 
culpatory statements used for p u p a e  of impeachment: 

In fact ,  datements merely intended to be exculpatory by the de- 
fendant are often used to impPaeh his testimony at tlial or ta 
demonatrate untruths in the statement given vnder interrogation 
and thus to prove guilt by implication. There statements are in- 
d m m a t i n g  in any meaningtul sense of the word and may not be 
used without the full warning8 and etleetive waiver required far 
any other rtatement." 

Since the Government did not establish, beyond a reasonable 
doubt, that  the requisite warnings were d v e n  and the necessary 
waivers received, use of the statement for impeachment pur- 
poses was reversible error. 

I t  was not entirely necessary for the Court of Military Appeals 
to go outaide the confines of military law to find authority for its 
holding. The Manual Z 3 e  prohibits the use of a confession for im- 
peachment purposes when an article 31 warning was required 
but not given. The difficulty with the Court's application of the 
Manuai provision revoived around an admission-confessLon dich- 
otomy. If the statement to be used clearly violated article 31, i t  
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would be inadmissible regardless of its exculpatory nature.2 On 
the other hand, if there was no indication of a violation af the 
warning requirement and the statement was treated as an ad- 
mission, there was no preliminary requirement to show campli- 
ante with article 31.:" By rejecting this distinction, Lincoln 
Dlaced militarv latv on an emal faotine with .Mira?da. 

c: A WARXLVG R E Q C I R ~ M E X T  FOR 
C O S S E X T  S E A R C H E S ?  

Prior to Tempia. military l a x  imposed no obligation to warn a 
suspect, either of his article 31 rights or that  he could refuse to 
consent, before asking for permission to search his property,*'* 
even though the wspect IW.S in police The lack af such 
a warning was treated, however, as one factor to be considered 
in determining whether the suspect voluntarily consented or 
merely acquiesced in the agent's demand.z8. 

One of the most interesting extensions of M i r a d a  concerns 
the necessity of giving a warning before a suspect, who is in 
custody or atherwise limited in his freedom, can be asked to  
consent to  a search. The effect of Miranda in this area could 
take either of two forms: 

First, if consent to search is a self-inenmmating statement, 
Mirands may require that explicit warning of bath fifth and 
fourth amendment rights be giren before such eonrent ie obtained 
Second, even if the self-incrimination d a u e  ha. no application t o  
consent rearchea. the reasoning af the Supreme Court may never- 
theless dietate that an individual's fourth amendment right t o  
prevent the invasion of hie premiies be waived only with the same 
knowledge and intellrgenee required for an effeetrve wsijlei of the 
fifth amendment right to remain 

Under this approach, i t  may become necessary to advise a suspect 
of his fourth, fifth, and sixth amendment rights before requesting 
permission tc search. 

The Court of Military Appeals sharply divided on this issue in 
Cnited States v. R u s h h s . 3 8 e  At the time of the search, Rushing 
was advised of his fourth amendment rights to the effect that  

"United States Y .  Keliey. 7 U.S.C.M A 584, 23 C.M.R 48 (1967).  
-United States Y .  Davis. 10 U . S C M . A .  624. 23 C . I . R .  190 ( l sw) ,  
-United S t a t e s  v Whifaere, 12 US.C.M.A 346. 30 C J1.R 345 119611. 
-See  United States V. Justice 13 U.S.C.M.A. 31 32 C.M.R. 31 (1962). 
Ib See gensrofly. Dmted State; Y .  Mathis, 16 Uh.C .M A.  622, 37 C M.R. 

-bote Consent  Searches, A Reopprawol A i m  Izranda Y. Ariron.. 67 

- 1 7  C.S.C.M.A 298. 38 C.Y.R. 96 (1987) 

142 (1867). 

COLDM. L. REY 130. 134 (1967). 
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the agent did not have the authority to make a search without 
the accused's consent and that  the accused did not have to permit 
the search. Following this advice, the accused granted consent to 
search. On appeal he contended he d m  should have received 
fifth and sixth amendment warnings concerning his right to 
counsel and the fact that  anything found could be used against 
him. 

Chief Judge Quinn, speaking for the Court, concluded it was 
not an indispensable condition for  a consent search to inform 
the suspect of: 

( 1 )  The ipeeifie reaim far the search: (2)  t ha t  he has a r ight  to 
eovnael and to the presence of e o ~ n ~ e l  before he gives hia eonsent; 
(3) that  the paiiee officer eannat make B search without a w a r r a n t  
and without his consent; (4 )  t ha t  he has the absolute r ight  to 
refuse to give consent to the search: and ( 5 )  t ha t  if he consents to 
the search, any evidence discovered in the search can be used 
against him in a eriminai trial." 

To reach this conclusion, the Chief Judge looked at  the pur- 
poses to be served by the various warnings. He found that  con- 
sent searches are  not so dissimilar from other searches so as to 
call it  a critical stage for the appointment of counsel. In his 
view consent is a neutral circumstance which avoids the necessity 
of the government's recourse to other available methods of con- 
ducting a search: "It is directed more to the propriety of pro- 
posed conduct by the Government than to  a hostile confrontation 
between the accused and the Government." In  this respect, a 
request to search is similar to a request for fingerprints or to 
submit blood samples, neither of which requires advice under the 
sixth amendment. 

Concerning the direct applicability of a Mirnnda warning, the 
Chief Judge first considered the nature of the interrogation con- 
templated by the Supreme Court: 

[It]  is not the mere asking of a question irrespective of its content; 
i t  is ra ther  questioning t o  elicit information about the individual's 
knowledge of the matters eontamed in the question." 

Since consent to search does not import information under this 
test, it  "is not 'interrogation.' and the accused's response is not 

*oo 6 8 6 6 8  97 
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a 'statement,' within the meaning of Miranda." Accordingly, 
while warnings are "eminently desirable," to show voluntary 
conaent rather than submission to authority, they have not been 
established as a constitutional mandate. 

In his dissent, Judge Ferguson views this problem, not 89 an 
extension of Mirando, but a direct application of the Supreme 
Court's holding. In  his opinion, the fourth amendment's protec- 
tion is so intertwined with the fifth and sixth amendments as 
to require equal treatment. Secondly, he views Yiranda as deal- 
ing not only with the fifth amendment but an extension of the 
Eseobedo sixth amendment right to counsel. Under this theory, 
consent to search is a critical pretrial confrontation in which the 
accused must be advised of his right to have an attorney present. 
Judge Fergusan's conclusion is: 

[Wlhen such eonrent 18 obtained as par t  and parcel a i  B criminal 
interrogation while the accused i s  in custody, I t  constitutes B state- 
ment, the intmduetion a i  which requires proof of the neces~aiy  
wsrning 8s in the cam of any other declaration made by the aeeusrd 
t o  interrogating offiee~s 

As in other are= dealing with the Miraiide deeision, precedent 
was available which would have permitted the Court t o  go either 

However. in the absence of a Supreme Court decision, 
i t  appears that  the Court of Military Appeals will not extend 
,Mirando into the area of search and seizure. 

IX. CONCLUSIOS 
From the foregoing review of military cases, it should be clear 

that the Court of Military Appeals is determined ta give full 
effect to the Miranda decision: 

If the Government cannot comply with [the eonJtitYtionsl stand- 
ards],  I t  need only abandon It3 reliance in criminal cases an rho 
aeeueed'i statementr a i  evidence. That  1% the eseenee of the .Miran& 
holding, and i t  is the choice of the Government whether to Pay thia 

'"Id. a t  306, 38 C.M.R. at  104. See United States V. Insani, 10 U.S.C.M.A. 

"Id. s t  305, 83 C.M.R. a t  103. 
"'Id. a t  309 38 C M.R. a t  10:. 
LCom~avs ' b e d  States Y. Slekrash, 367 F.2d 740 (7th Cir. 1967). and 

United States Y. Blaloek, 2 5 6  F. Supp. 263 (E.D. Pa. 1966). wtth Garmsn 
V. Umted States,  380 F.2d 158 (1st  Cir. 1987):  State I. McCarty, 199 Kan. 
116, 427 P.2d 616 (1987). and State V. Forney. 181 :I& 767, I50 9.W.Zd 
915 (1966).  

" 'United States Y .  Templa, 16 C.S.C.M.A. 629, 638, 37 C.M.R. 248, 269 
(1967). 

619, 28 C.M.R. 86 (1959). 
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price f o r  withholdmg counsel at the enbeal moment of police 

This should come as no surprise to anyone who has been asso- 
ciated with military justice, for the Court has often expressed 
the general view that "members of the armed farces are [not], 
by reason of their ststus, ipso faeto, deprived of all protections 
of the Bill of Righta."*'j 

What should be interesting to the military lawyer is the close 
parallel between the warning requirements of article 31 and 
those of Mirenda. As a result, neither the military practitioner, 
nor the armed forces investigator should view the additional 
warning requirements as a radical innovation in the law. Many 
of the issues raised in Miranda have been resolved by reference 
ta the extensive body of law developed over the years under 
article SI. Those principles offer the military researcher a fruitful 
source of materials to be utilized in answering other questions 
which are sure to  arise under Miranda-Tempia. 

- I d .  at 638, 37 C.M.R. a t  168. 
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LIABILITY TO PASSENGERS IK MILITARY AIRCRAFT' 
By Major Norman S. Wilson."" 

This article discusses the rights and remedies f o r  sur- 
vivors of disasters ihvobing aircraft  owned 07 chartcred 
by the wilitory. Recovery through the Federel Tort 
Claims Act ,  and other judicial and administrative pro- 
cedures, along wi th  limitations, svch w the Warsaw Con- 
vention, the Pre-flight Waicer, and the "incident to 
service" doctrine. are conridered bu the author. Con- 
cluding that the remedies in general are adequate, the 
aethor hope8 that some of  the concepts behind the limitn. 
tions tcill be elucidated, in order not to frustrate legis- 
lative inteat.  

I. INTRODUCTION 
Air travel has became commonpiace in the twentieth century. 

Huge jet planes carry scores of passengers across the United 
States in six to eight hours and span the oceans in a slightly 
longer time. The cammercd  air transportation industry is mam- 
moth, but the largest of the corporate giants constituting that 
industry is rivaled by the aviation activities of the Federal Gov- 
ernment through its Armed Forces. 

Tragedies are as much a part  of military aviation as they a re  
of the commercial industry, and when a military plane falls into 
the ocean, crashes into a mountain, or cracks up on take-off, a 
host of complex and entangled legal questions arise. The basic 
question spawned by B military aircraft disaster is the Same as 
that arising from the fall of a commercial aircraft, to wit:  What 
are the legal rights of injured parties? The right8 of injured 
parties in the latter case is, of course, governed, for the most part ,  
by local law. In the farmer case, where the defendant 1s the 
Knited States, the question is more difficult to answer. 

Therefore, this article examines Some of the legal issues flowing 
from a military aviation disaster with a view, toward determining 
the rights and remedies of passengers an military aircraft for 
personal injury and desth. The inquiry extends beyond purely 

'This article WBP adapted from a thesis presented to The Judge Advocate 
General's School. U.S. Army, Chariotteauiile. Virpinia, while the author 
~ 8 %  B member of the Fifteenth Advanced Course. The apimoni and eonelu- 
s i m  Presented herein m e  those of the author and do not neceanarily 
represent the v i e w  of The Judge Advocate General.. School or any other 
governments1 agency. 

**JAGC, US. Army: 
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"military flights" because the .4rmed Services m w e  significant 
numbers of service members, employees, and their dependents 
by charter Rights. Since the purposes of the charter flights are 
either military or have a military connection, a discussion of 
certain aspects of liability to passengers thereon i s  warranted. 
As used herein. the term "military flight" refers to those flights 
performed by the Armed Forces. The term "military charter 
flight" refers to flights by commercial airlines under contract 
wvith the military establishment. 

Military planes operate around the world. Accordingly, the 
scope of this article extends to accidents on the high ~ e a s  and in 
foreign countries. Since aviation cases involve B determination 
of the applicable Ian by which the substantive rights of the 
parties will be measured. i t  is necessary to consider the choice 
of iaw rules in  aviation c a m  where the United States is the 
defendant, In the case of certain classes of passengers, the Armed 
Services generally require, as a condition of passage, that  a pre- 
flight waiver af liability be executed. This practice is examined 
against the background of the Federal Tart Claims Act and case 
law. Further, in view af the world-vide operation of military 
aircraft  and the charter flight act iv i ty  of the Armed Forces, it 1s 

also appropriate to discuss some aspects of the Warsaw Con- 
vention,? an internatlanai agreement concerning international 
transportation by air, to which the United States is a party. 
Finally, since there are situations wherein no judicial remedy 
exists on behalf of a person injured or killed on a military air- 
craft, mention will be made of other possible avenues through 
which redress may be obtained. 

There is no dearth of scholarly articles dealing with aviation 
accident law generally. However, no writer to the knowledge of 
this author, has devoted specific attention to the field of military 
aviation and the particular legal requirements which must be met 
before the Federal Government will be held liable for negligence. 
To illuminate this narrow area, then, is the purpose of this 
article. In many areas the law is still developing; in others the 
courts are in conflict; in still others, there has been no significant 
case experience. Thus, more questions may be raised herein than 
are answered. I t  i s  hoped, nevertheless, that this article will 
serve as a source of answers to  threshold questions on the present 
state of the lau- in the areas discussed and further, as a direction - 

-18  U s . c .  gg 1 3 4 6 0 1 ,  2611-80 ( 1 8 6 4 )  [hereafter called FTCAI.  
s Convention for  the Unification of Certain Rules Relatlng t o  Interna. 

tional Tranrprtatian by Air, 49 Stat.  3000 (1934) [hereafter called Warsaw 
Conrentlo"] 
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indicator for the practitioner who may b& presented with a case 
arising from the crash of a military or miiitary chartered plane. 

11. THE FEDERAL TORT CLAIMS ACT 
A. A TYPICAL CASE 

Attorney at  Law, Ourtown, USA, sits a t  his desk alternately 
thumbing a pile of folders and reading a recent local newspaper. 
The headlines announce the crash of an Air Force transport 
plane in which d l  persons aboard were killed. The plane was 
enroute to Washinaton, D.C., had taken off from Tinker Air 
Farce Base, Oklahoma, and had crashed in  Indiana, presumably 
because of a malfunction in the plane's fuel injection system. 
Passengers on the fatal flight included: the crew; a serviceman 
catching a "hop" to return to his station from leave; two reporters 
returning to Washington after witnessing the demonstration of a 
new type jet fighter-bomber: a civilian employee traveling on 
orders for official business; a retired officer going to the Pentagon 
to examine his personnel records; tuw reservists traveling to 
annual reserve training; and a friend of the plane commander 
who was "just going along for the ride." The services of the 
attorney have been engaged by the survivors of several victims 
of the crash who reside in Ourtown. His research is completed 
and he is ready to advise his clients concerning their best course 
of action. 

B. GEXERAL 
Whether or not there is a light to recover damages for the 
Personal injury or death of a passenger on a military aircraft 
occurring in the United States. its territories or posaesions, de- 
pends upon whether the requirements of the FTCA are met.s 
FTCA basically provides that  the district courts hare exclusive 
jurisdiction over civil actions f a r  money damages against the 
United States for injury to property or personal injury or death 
due to the negligent m wrongful act or omission of employees 
of the Government acting within the scope of their office os 
employment, under circumstances where the United States, if a 
private person, would be liable to the claimant under the law 
where the act or omission occurred.' The Act 8180 provides for the 

- 
'C la~mn armng in foreign countries are discussed at part I1.F inira. 
' 2 8  U.R.C 8 1316(b) (1964) .  Property damage claimi will not be d l s  

eusred herein. 
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administrative settlement of tort claims against the Unlted 
States: 

Other pertinent provisions of FTCA bar claims arising in fox- 
eign countries ~ and claims arising aut of combatant activities.. 

Governmental liability in tort  exists only where thoae factors 
spelled out in 28 U.S.C. g 134fi(b) are present. Accordin&, 
there follow a discussion of thaw factors and the manner and 
extent to  which the? hare been applied in aviation cases 

C. ELEMEYTS OF T H E  C.4l.SE OF A C T I O S  
1. A s e g i z g a n t  l e t  07 O,,?ission. 
In Dalehtte i. Vnited States,” Mr. Justice Reed stated that the 

FTCA is to be invoked only in the ease of a negligent or nrong-  
ful  act or omission and that the United States is not liable x i th -  
a u t  fault.* Although the unireraal appllcRtion of this rule i d  un- 
settled, “ the vast majorit>- af cases filed under FTCA re11 upar. 
some form of neeligence and thus, aviation accident cases gen- 
erally hold that liability 1s determined by the ordinars rules of 
negligence and due care under the cmumstances. 

The complex natiirr of the machine and the technical expertise 
required to deduce meaningiu! conclusions from the wreckage of 
a fallen plane renders proof of negligence in aome plane crashe? 
a formidable task. Although an adequate showing of nepllgence 
can sor.etimea be made. the testimony of crew and passenFera 
as t o  n h a t  occurred on a stricken craft  is. more often than not, 
una rahb .e  due t o  the death of all pei?oiis aboaid. l eg lkence  
may be ehonn from B variety of circumatancea. A violation of 
refolations constituting a standard of care i ?  evidence of negll- 
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gence.12 Also violation of self-imposed internal regulations and 
atandards of procedure has been held to constitute negligence. 
Fa r  instance, in Montallie? v. h i t e d  SfafES,'' where Air Force 
operational procedures prescribed a flap setting of 30' for the 
take-off roll of a particular type aircraft, the use of 40' flap set- 
tings was negligence. Apain, where governmental regulations pre- 
scribe a particular air  traffic pattern fo r  approaching and depart- 
ing aircraft  a t  an airport, i t  is negligence to  vary from that 
pattern,:' Permitting insufficiently trained personnel to operate 
aircraft has also been held to be negligence. In Montellier, for 
example, where an unrated Air Farce officer m a s  a t  the controls 
of an  unusual type plane in a take-off crash, i t  was held to have 
been one of a series af neglipent acts which produced the disas- 
ter.lS And lastly, flying a t  an insufficient altitude may constitute 
negligence.'* 

Proving negligence need not be limited to proof of the actions 
of the crew of a plane. The Government has been held liable for 
the actions of airport tower controllers for negligently clearing 
two aircraft to land on the Same runway a t  approximately the 
same time.'. Also, failure to conduct proper maintenance has been 
cited as negligence.'' 

As has been stated, proving negligence can be difficult or even 
impassible in many eases. Thus, in many jurisdictions the plaintiff 
is an aviation case may rely upon the doctrine of res ipsa 

ta establish a p r i m  facie case. Although the doc- 
trine was early held to have no application to aircraft accidents 
because of the unreliable nature of "flying machines,"?' it is com- 
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monly applied in such cases today." Indeed, the doctrine of ~ e s  
ipsa loquitur seems especially appropriate far application in air- 
plane accident cases.29 

According to Jayson,*' ?es ipsa lopuitur has been used more often 
in aviation cases than any ather type case. Therefore, without 
question, it would seem that the doctrine is available for use ~n 
FTCA ariation eases. In Blimenthall v. Cnited States," 76s ipsa 
loquitur was applied by a court when the plaintiff showed several 
negligent circumstances and the Government failed to satisfac- 
torily explain the cause of the accident. In an earlier case inrolv- 
ing .a plane crash in Alaska,>' the court ruied that I es ipse loquitur 
applied in Alaska only to accidents involving common carriers 
and hence, was not available to the plaintiff in his cause against 
the L'nited States. Segligenee was found, however, on cireum- 
stantiai evidence and a presumption of unfavorable testimony 
based upon the failure of the Government to call txro eyewitnesses 
whose statements had been taken in an official investigation. 

The doctrine has also been applied extensively in cases involving 
damage to persons and property on the ground reaulting from 
aviation disasters.?' 

2. .Absolute Liahilitu. 
No cases were found where the United States has been held 

liable f a r  injiirr or death t o  a passenger on a military plane on 
the theory of absolute liability. Thus. the absolute liability ques- 
tion is not, a t  the present time. germane to this discussion. But 
FTCA 1% still young. The facr that T B X  ipsa lopititiir is nou- ap- 
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sengers per flight. I t  is certainly conceivable, should such super 
"leviathans of the air" become a reality, t ha t  the public will 
demand more certainty in the protection provided by the law 
than is available under the present concepts of "due care under 
the circumstances." Conceivably, there may be a. reliance upon 
present day Concepts of absolute liability. Accordingly, some com- 
ment on the issue is deemed appropriate. 

The Supreme Court considered the question of absolute liability 
and FTCA in Dalekite v.  llnited States,*. The Court held that 
the theory of liability without fault  did not apply to the United 
States since PTCA requires a negligent or wrongful act, whereas, 
in the liability without fault situation, the degree of care exercised 
by the tortfeasar s a s  i r r e ~ e l a n t . ~ ~  The position of the Court 
today is uncertain in this regard. It declined to  review n Fourth 
Circuit case le holding the Government liable under a state statute 
making the owner of aircraft absolutely liable for injuries to 
persons or property on the ground by reason of the flight, crash, 
or dropping or falling of any object therefrom. I n  United States 
v. Taglor,'" the Sixth Circuit denied recovery to persons on the 
ground who u w e  injured in the crash of an Air Force plane 
because, among other reasons, absolute liability did not apply 
under FTCA. The Supreme Court granted certiorari but re 
manded the case to the district court for consideration of a settle- 
ment between the parties. Then, in Rayonier v. rnited States;' 
the Praylou case was cited with approval in connection with the 
Court's rejection of an  argument that there should be no govern- 
mental liability far the negligent acts of federal employees when 
they are engaging in "uniquely governmental" activities. Thus, 
from the Ant denial of absolute liability in Dalehite, which state- 
ment could well hare been a holding ' ?  in that  factual context, to 
the ilnciear reference to Prayloz~ in the RayarLier ease, which did 
not a t  all involve absolute liability, the Court has moved from a 
definite position to one in which lawyers and judges can only 
speculate until the iasue IS again presented. 

- 
"346 U.S. 15 (1953). 
'id. a t  44. S r r  0180 Jacaby, supra note 10 a t  140, a3 to the eharacur i ra tmn 

a United States V. Praylou, 208 F.2d 291 14th Cir. 1953). r e r l .  dsnird. 

"238 F.2d 649 (6th Cir. 19561, cart. granted. 352 C E. 8S3, remanded, 

"352 U S  315 (195:) 
-5-t see Jaeoby, aupra note 1 0  at 140, where he ex~rerses  doubt r h e t h e r  

of the Court's conelurion e m c e m i n g  absolute habihty.  

347 U.S. 934 (1914). 

353 US. 956 (1957). 

the eonelubl~n w e  either holding or dictum. 
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The lower federal cowt r  appear, in fact, to be finding liability 
without proof of negligence in a variety of situations in which 
the doctrine of abaolute liability has been applied in private liti- 
gation.' True I t  is that the language of negligence 18 being used 
in these CBE~I. But by emphasizing the "extreme dangers" of 
certain commodities and the "hazardous nature'' of certain ac- 
tivities, together with notions of "non-delegable duty" and "high- 
est degree of care,'' these courts seem to be closely approaching 
the traditional toit  concepts of strict 1iabi:ity for engaging in 
ultrahazardous activitier or keeping in possesaim dangerous in- 
strumentalities. 

Granting that FTCA bottoms governmental liabiiity lipon e 
negligent or \vuron!?ful act or omission, it a , -< ,  indicates that the 
Government xill be liable ab a private perso,, under iocitl law 
Accordingly, it does not seem to violate the co~.gresiioiiil! purpose 
of the Act to hold the Government liable In the absened of negli- 
gence, If private persona would be liable under local mu This 
seems to have been the crux of Judge Parker's argument in 
Pmg!oii. In distinguishing Dalebite, he said: 

T t e  Goiernment relies upon Dalehire 1 Vn ted States . . where 
one of the ~ ~ e i t i a n i  inrolred w a s  whether t h e  jovernmenl was 
l iable on the theory thar I t  was m a i n t a m n g  a ~nuiisnce ~n having 
in poriers:an the i.rnmonllm nitrate which e i p . o d e d  [ V : e  do 
not rhink thar :he doctrine there laid dawn x e s  m e n d i d  t o  i i~ i1.  
to a case of this sort .  uhere the reiult of i ts  application 

liability far mch damapr and no7 inere linbiliry for neglwence." 

It wa i  also stated that the infliction of damage \%as a wonefu! 
act which save i i d e  to liability under the state lam. 

In private litigation mort jurisdictions hare rules elther 

Set Jacabr. ri a t  146. c i  
Puce11 K'?.ited ir:.tei 104 F 
Air Force planes crashed near 
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statutory or common law, which permit the imposition of strict 
liability upon one who engages in ultrahazardous activity or who 
keeps within his possession or control a dangerous instrumen- 
tality. The philosophical and social justifications mpporting such 
rules against private individuals would appear to have a8 much 
validity against the Government. When an individual is injured 
or killed as the result of governmental acti\,ity in a situation 
where the local law imposes absolute liability, the result to the 

same 88 though the injury stemmed 
iren the benevolent intent of FTCA, the 
rguments seem, in the writer's opinion, 

I t  1s submitted that a Supreme Court ruling recognizing the 
spplicability of absolute liabilitr under FTCA would be a just, 
realistic, and enlightened development. Such action should not 
be withheld far fear of a proliferation of absolute liability 
measures which would seek to expand the traditional concepts of 
the doctrine a t  the expense of the Federal Government. By so 
framing its ruling, the Court could reserve the right to measure 
any purported departures from the traditional concepts or to 
define the limits within which absolute liability standards would 
apply In this manner it would be able to thwart  any state 
statute8 which sought to discriminate against the Government. 
At any rate, existing laps could be given ful l  application wlthin 
the scope of FTCA. 

purpose rather than effectuate it. 

3. Scope o f  Employment .  
Another element of a cause of action under FTCA is that the 

employee causing the injury complained of must hare been act- 
ing within the "scope of hi8 office or employment." 
defines this term to mean "acting in the line of dut. 
phrase has further been interpreted by the courts as being 
synonymous with ''scope of employment" and the principles of 
"mspondeot  swper ior '  under the applicable  le.^^. The scope of 
employment requirement is illustrated by Campbel l  5 .  L'nitrd 
States a. There, the plaintiff was injured when knocked dawn by 
a sailor running to catch a troop train. The court concluded 
that the limitation of the Government's liability to situatianc in 
which prirare persons would be liable under local law required 
the adoption of state rules of respondeat siiperioi., under which 
the liability of a private employer for the actions of his employee 

=28 U S C  8 2671 11564) .  
"United States 7 Canpbell. 172 F.2d 600 (5th Cir. 1848) 

Id .  
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is determined. The district court judgment for plaintiff was re- 
versed and the complaint dismissed since, under Louisiana law, a 
private employer in a similar factual situation would not have 
been liable. In Willtams v. Cnited States."g the Supreme Court 
specifically directed the adoption of state rules of respondeat 
superior for determining governmental liability under FTCA 
Thus, mere status as an officer, agent, or employee of the United 
States. coupled with a negligent act or ommion, will not alone 
give rise to a valid claim under FTCA. The employee must be 
actins in furtherance of his master's business as well. 

In Cnited States v. Taylor,'" an Air Force plane on a training 
mission fiew significantly beyond the assigned training area to 
the pilot's home town where the plane exploded and crashed, 
injuring bystanders and causing property damage. Plaintiffs 
were denied recovery since the pilot was not actmg within the 
scope of his employment and, under the Tennessee rule of re- 
spondeat superior, a master is not liable f a r  the activities of his 
employees outside the scope The same result was reached when 
a drunken Air Farce cadet crashed a plane being operated with- 
aut the knowledge and permission of his superior:' 

Persona sustaining injuries while passengers on military air- 
craft have been denied recovery where the craft was being oper- 
ated by personnel outside their scope of employment. In  some 
instances a finding of no scope of employment has been premised 
upon a violation of federal 1aw.d. For example. in W 
States;' where plnintiff \?as injured incident to the unla\\-fu! 
use of an Air Force helicopter in a search for an escaped state 
convict, recoverr was denied. The use of Army and Air Force 
personnel to enforce the civil law LS fotbiddm by the " p o w  
comitatus'' act, .I fedeyal statute. llndei the reasoning of this 
case, violation of federal l ans  renders the employee beyord th? 
scope of his employment However, in athe, instances o i  \lola- 
tionr of laws. if the lau t i da t ed  is a "safety" ordinance. 1 ~ e u i 2 -  
+ion, or  statute, the %idatinn i d  a basis f m  a finding of neg!~- 
gence." 

U.S. n5i ( 1 ~ s  
" 2 3 C  F.2d 649 (6th C:r 1966) 
"King  - Umted States l i s  F2d 320 (5th C n  1949) 
, - .5ee  part E. l l , U  
' 200 F Supp 157 IE.D X Y  1061) 
'-18 US.C S 1385 11964) 
" S e i  Dortal. supra note  11 at 183. 
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4. The "Private Person" Analogy. 
Early in the history of FTCA the Government argued that the 

"private person" language meant that  the United States was to 
be held liable only where there was a literal private counterpart 
liability. Such an interpretation, if accepted, would have re- 
sulted in putting the majority of potential claims beyond the 
scope of FTCA because of the patent governmental nature of 
nearly a11 activities which could be the subject of claims. In an 
early ease on this issue, C e n i  v. United Stotes.'B the above re- 
strictive argument was rejected. However, the argument was 
accepted initially by the Supreme Court in United States v. 
Feres," and was partially relied upon in denying recovery by 
servicemen fa r  injuries sustained "incident to their service." The 
Supreme Court said: ". . . [Pllaintiffs can point to no liabil- 
ity of a 'private individual' even remotely analogous to that 
which they are asserting against the United States. . , . [Nlo 
private individual has power to conscript or mobilize a private 
army. . . . ' ' 4 6  

Fortunately, this narrow approach was abandoned in Indian 
Towing Co. v. United States,es where the Supreme Court said 
that the "private person" language was not to be read as exclud- 
ing liabiiity for negligent conduct in the operation of an enter- 
prise in which private persons were not engaged. Justice Frank- 
furter stated that the proposed interpretation of the "private 
person" language would "push the courts into the 'non-govern- 
mental'-kovernmental' quagmire that has long plagued the law 
of municipal corporations, [and 80 defeat the purposes of 
FTCAI ." Io A fresh approach, and one which is consistent with 
the benevolent purposes of FTCA, is t ha t  when there is no 
analogous private activity, the court should determine what the 
law would be if there were such activity and measure the 
Government's liability by the judge-made standard." 

The Feres application of "private person" was subsequently 
applied in airplane accident c a m  as  one of the bases upon which 
recovery was denied for the death of servicemen.l2 I t  is submitted 
that the use of the "private person" rationale for exclusionary 
-80 F. Supp. 831 (N.D. Cal. 1848) 
"840 U.S. 185 (1850). 

"850 U.S. 61 (1956). 
I d .  at 141. 

" I d  n+ f d  -. 
'>United Stater V. Gavigan, 280 F.Zd 319 (6th Cir. 1060). ~ w t .  denisd, 

864 U.S. 033 (1981). 
=Areher V.  United Stateen, 217 F.Zd 548 (9th Cir. 1854) : Fasi V. United 

Stntea, 181 F. Supp. 567 (E.D. N.Y. 1061). 
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purposes 1s patently unsound. If the F r , e r  doctrine 16 accepted, 
it would necessarily follow that there could never be a recovery 
f a r  injury caused by the various activities of the Armed Forces. 
since no private person maintains and administers an army. 

Therefore, the ''private person" language 18 n o v  generally taken 
to indicate the abrogation of the concept of wvereien immunity 
rather than to indicate a congressional purpose to predicate gor- 
ernmental liability upon the gorernmental-non-gorernmental dis- 
tinction found in the lair. of municipal corporations. 

D. CHOICE OF LAW 
FTCA requires that governmental liability be determined ac- 

cording to the "law where the act or omission occourred." A'a piob- 
lem is presented where all operative facts in a case occur in one 
jurisdiction. Hoiuerer. in the case of airplanes, where negligence 
may occur in one juriadiction and injury in another, the choice 
of law issue presents a problem. 

The Supreme Court, in Richards v. L'ntted States,- construed 
the "law of the place" language in the FTCA There. an American 
Airlines commercial liner crashed in Missouri killing all paa- 
sengers. Under the blissouri wrongful death statute. recorer?' was 
limited to $ l S , O O O  per person, which sum was tendered by Ameri- 
can and accepted by the plaintiffs. Subsequently, an action was 
brought against the United States upon the allegation that em- 
ployee~ of the Civil Aeronautics Agency in Oklahoma had been 
negligent in failinz to enforce federal legulations prohibiting 
certain practices in maintenance and repair of aircraft engines. 
These prohibited practices were allegedly folloned by employees 
af American a t  Its maintenance facility in Oklahoma Plaintiffs 
alleged that Oklahoma law, which had no limitation an recover) 
far wrongful death, was applicable. The Supreme Court held that 
FTCA required resort to the whole law of the state a h e r e  the 
negligent act or omission occurred, including its choice of law 
rules. Therefore, if the choice of law rule prevaiimg in the state 
where the negligent act or omission occurred refers to the law 
of the state of impact, the Government's liability will be fixed 
by the l a v  of the latter. 

The Richards rule \<-as based upon several consideratione. The>- 
include a desire to provide for flexibility in the assimilation by the 
federal courts of new principles in state conflicts of lax, and to 
effectuate congressional intent to make the United States liable 
t o  the same extent as a private individual under like circum- 
- 

Y S ~ e  Rayonier, Inc. v United States. 352 U.S. 315 11057) 
"369  0,s.  1 11962). 
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stances.0- In the latter aspect, the Richards rule is particularly 
important in aviation cases where negligence is likely to occur in 
several jurisdictions and may involve private entities as veil as 
the Government. In such situations, the liabilities of the co-de- 
fendants have been determined by the laws of different states.'i 

Unquestionably, Richards will result in the United States being 
treated as a private person similarly situated in the majority of 
jurisdictions where the normal multi-state choice of law rule still 
premiis.~'  But, Babcoek v. Jackson x has spnw-ned a new choice of 
law rule to be applied in multi-state tort  situations. Babcock 
permits the court of the farum to  evaluate the contacts between 
the parties, the events, and the jurisdictions involved to deter- 
mine which jurisdiction has the mast significant contacts with 
the parties. After deciding this, the court then applies the law 
of the jurisdiction so determined. 

What criteria are used by the courts in determining the govern- 
ing law? In Mertens V. Flying Tiger Lines, Inc.,a8 the court im- 
Dlied, in dicta concerning selection of controlling law on limitation 
of damages, that  the place of the accident, the place of departure, 
and the domicile of the decedent had contacts which should be 
considered. Lowenfeld and Mendelsohn,B' discussing choice of law 
in the context of an aviation accident in a foreign country in the 
absence af a uniform limitation on damages, suggest that domicile 
of passengers or survivors, nationality or place of business of 
the airline, place of purchase of the ticket and commencement 
of the journey, place of destination, place of the accident, and 
forum of the action all have contacts to be considered. 

Given the existence of different rules for choice of law within 
the federal system of the Cnited States, i t  is still possible for 
the United States to be treated differently from a private person 
similarly situated. For example : A commercial plane crashes in 
State B (limited recovery far wrongful death) as the result of 
negligence of bath the United States and the carrier In State A 

"Richards V. United States, 368 US. 1. 6 7  (1862) : see 0180 28 U.S.C. 
& l f l d  i ,( ifdi . _. . ." . 

_ _  . . . r. -1r.d 
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(unlimited recorer>-). Action is brought I" State C (unlimited 
recovery), the domicile of the plaintiffs' decedents.^' The carrier 
is amenable to service of process and is joined as a defendant 
with the United Stater. The Bobcock rule obtains in C, xhile A 
and B follow the Restatement rule.'? The liability of the United 
States will be determined, and limited, by the law of State B j' 
As to the airline, however, the federal diversity court would follon 
the conflict of laws rule of State C and could appiy the law of 
either of the three jurisdictions, depending upon which n a s  de- 
termined to have the dominant interest in the outcome of the 
litigation, Should the law of either A or C be chosen. the airline 
aauld face unlimited liability. 

Conversely, i t  i s  possible for the liability of the airline to be 
limited while that  of the United States 1s not. This result might 
occur if. in the example given, State A folloived the Babeock 
rule while the Restatement rule prevailed in C. And too. giren 
the applicability of the Babeoek rule, B court may have to deter- 
mine and applr the laws of as many Jurisdictions as there are 
passengers on a plane. 

The foregoing possibilities are but one result of a federal sys- 
tem "which Iesres ta a state, within the limits permitted by the 
Constitution, the right to pursue local policies differing from 
those of her neighbors." In m y  event, even where the same law 
has been applied in case8 involving the United States and a pri- 
.;ate co-defendant, differing verdicts for the same injury or death 
are not ~ n u s u a l . ' ~  Finsily, it may be said that Congress did not 
require literal similarity af result, for when i t  prescribed the law 
by which the liability of the United States nould be measured it 
was silent as to the law by which the liability of a private co- 
defendant would be measured. 

E. PROPER CLAIWASTS C S D E R  F T C A  
Does the remedy afforded by FTCA extend to the general pub- 

lic? Or, are some classes of persons excluded from coverage? A s  
i t  developed, FTCA extended its remedy to the general public: 
however, there are situations in which no remedy was available 

" 2 8  U.S.C. I 1402(b) (1964) .  provides that action on a tort claim under 
& 1346(b) (1966) may be brought elther I" the judicial distnet where the 
pisintiff reside8, or where tho act eomplamed of occurred. 

b * R ~ s ~ r r ~ ~ ~ ~ r  OF CONPLICI. g 377 (1964) .  "The place a t  wrong i b  in 
the state where the last erent necessary t o  make an actor liable for an 
alieged tort taker place? 

'"ea Richards v United States, 269 U.S. 1 (1962). 
"See  Klaxon \,. Stentor M f g  Co.. 813 U S .  487 (1941) 
' I d .  st 496. 
" S e e  Dostal, mpra note 11 at  186, n. 165 (1964). 
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by reason of the status of the claimant. Since the majority of 
passengers on a military aircraft have some status or relationship 
with the Government, an understanding of when a remedy does 
in fact exist is essential. 

Originally, no persons were excluded, 8s a class, from coverage 
under FTCA. However, certain activities were made the subject 
of specific exceptions,'. e.g,, claims arising from the execution of 
statutes of regulations or the exerciaing of a discretionary fune- 
tian;" claims f a r  which remedies are provided under the Suits in 
Admiralty Act;'8 claims arising out  of combatant activities ;in and 
claims arising in  foreign eauntriea.? As a result, there exist 
several fairly easily definable categories of persons who, in certain 
circumstances, have been held to be without remedy under FTCA. 
These categories are discussed below in terms of their application 
in aircraft cases. 

1. Military P e w x m  On Active Duty.  
In Brooks v, L'nited States,.z the first FTCA case to reach the 

Supreme Court, i t  was clearly held that military persons were not 
barred from corerage under FTCA. The area in xhich recovery 
may be allowed was, however, subsequently narrowly restricted 
in Cnited States V. Feres:' Feres held that members of the Armed 
Forces on active duty, and not on leave or furlough, sustaining 
injuries incident to their sewice, had no cause of action under 
FTCA. This case was distinguished from Brooks on the ground 
that the service members there in\,olved were on leave and di- 
vorced from their duties; whereas, in Feres, they were not. The 
rationale of Feres had Several facets: (1) I t  was argued that 
Congress had intended to provide a remedy for those who had 
been without one; that servicemen already had an adequate and 
comprehensive system of compensation f a r  themselves and their 
dependents; that Congress did not mean to provide for a double 
recovery; and that by not providing f a r  adjustment between re- 
covery under the Act and existing benefits, it was implied that 
the system of benefits was to be the exclusive remedy. (2 )  Since 
the liability of the United States was to be measured by the 

*GO 61168 115 
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liability of a private indindual under like circumstances and no 
private individual maintained an army, there was no analogous 
private liability. ( 3 )  Considering thar Cmpress had further in- 
dicated that governmenral liability  as to be determined b s  the 
law where the act or omission occurred, and that soldiers had no 
control over where their duty might take them, the Supreme 
Court reasoned that Congress could not rationally have intended 
that a soldier's right to recover uouid be subject to the vagaries 
of varying state l a m  

Since that deciaion, actions have been permitted or denied serv- 
icemen, depending upon the similarity of the factual situation 
presented to that which obtained in Brooks or in Feres. A refer- 
ence to cases involving actions for injury or death sustained in 
military aircraft demonstrates the foregoing conclusion. 

Fo'lowinp the Bmoks doctrine that a service member injured 
while an leave was not precluded from recovery under FTCA. 
in Wilcor v. Ciiited States;' a Government motion far summary 
judgment based upon the "incident to service" rule of Feres was 
denied. In  Wilcox, plaintiffs decedent was killed in the crash of 
an Air Force plane engaged in a cross-country rraimnp flight 
Decedent \%-as not the pilot, and had no duties i n  connection with 
the mission. He had been granted a pass and was permitted to 
participate in the Right. The case appears t o  have turned on the 
single circumstance that the airman n a s  on pass at the time of 
his death.-3 

Beginning with Archer \ .  I 'n i ted  States;' a cme practically in- 
distinguishable from Wilcos, courts dealing with actions under 
FTCA far the deaths of servicemen while passengers on military 
aircraft took a decidedly conservative stance. In fact, the courts 
applied the Feres rule as though It had overruled Brooks. Far 
example, Rosen v. Cnited States,' an action for the death of a 
military cadet killed in a plane crash whiie returning from leave, 
was dismissed. The court held that a cadet riding under military 
discipline in an army plane under the control of a superior officer 
had no claim for injury sustained from any cause, and vvithout 
regard to whether he wag on leave or whether he was in the 
plane voluntarily or by command:. The essence of Amher and 



MILITARY AIRCRAFT 

subsequent ai*iation case8 seems to be that when a service mem- 
ber, being on leave and free to select whatever mode of trans- 
portation on a military plane, available to him as an  incident of 
his military status;g he places himself in an incident to service 
situation and within the ambit of the exclusionary rule of the 
Feres case. 

Sotwithstanding the foregoing aircraft cases which follow the 
Feres doctrine, a conclusion that FEWS will operate to bar re- 
covery in aircraft  disaster eases would be premature. In Lee 
v. United States?O the most recent case of an attempt to recover 
damages for the death of a serviceman killed in the crash of a 
military plane, a Government motion to dismiss based upon the 
Feres doctrine was denied. 

In Lee, several Marines were killed when an Air Farce plane 
bound for Vietnam crashed shortly after take-off from a Marine 
Corps Air Base in California. The plaintiffs contend the crash 
was the result of erroneous information concerning terrain clear- 
ance given the pilot by the control tower. The tower was manned 
and operated by employees of the Federal Aviation Agency. 

Despite twenty years of precedent stemming from Feres ,  the 
district court denied the Government's motion to dismiss. The 
court reasoned that the fundamental underpinnings of Feres had 
been swept away in successive decisions of the Supreme Court. In 
Cnited States v. Brown," the Supreme Court rejected the exist- 
ence of a system of benefits as a reason for exclusion. The lack 
of analogous p r iwte  liability was "specifically rejected" in Zndian 
Towing Co. v. C'nited States.52 Lastly, MiLnir v. Cnited States 
abandoned so much of Feres as sought to base exclusion upon 
the "irrationality of premising soldiers' rights to recover upon 
varying state laws." Thus, only the peculiar and special relatian- 
ship between the soldier and his superiors, the necessity for main- 
taining discipline and efficiency, and the obviously corrosive effect 
that  would be manifested if commanders were required to debate 
their orders in terms of subsequent governmental liability in the 
event of miscarriage, remain extant and vital as reasons for the 
judge-made exclusionary Feres doctriml '  Finding that petitioners 
- 

.'Service Pegulstioni authorize free tramportation t o  nerviee members, 
apace permitting, when an leave or pass, Army Reg. No. 9 6 2 0 ,  para. 40 
(11 dun. 1963). 
''261 F.  Supp. 26 (S.D. Cal. 1966). 
'-348 U.S. 110 (1964). 
-360 U.S. 61 ( 1 9 6 6 ) .  
'374 U.S.  16 (1963). 
% S e e  Brown Y United States, 340 U.S.  110, 112 (1955).  
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in no way relied upon the negligence of anyone mth in  the rniii- 
tary relationship, but rather upon a "third-party" governmental 
agency, the court concluded that the reason for Feres did not 
apply, and that plaintiffs were not precluded from recovery if 
the negligence of tower personnel could be established." 

Lee obviously heartens those who favor a liberal construction 
and application of FTCA It is the freshest approach manifeated 
since Feres was decided." The validity of the distinction alleged 
to exist is, however, queationable. By attributing controlling 
importance to the fact that the negligence occurred outside the 
Feres "military relationship" context, the incident to  service 
rule may have been unacceptably delimited in Lee. As wzs stated 
in .Areher, negligence O f  fe l lon service members 1s Irrelevant. 
It may be that the Feres doctrine was meant to cover any injury 
caused by an>- officer, agent, or employee of the government while 
the serviceman is in the "incident ta service" situation. Viewed 
in this light, if the Areher conclusion 1s valid, the Lea distinction 
cannot be. These Marines, traveling on a military aircraft en- 
route to a combat zone, were infinitely more "incident TO service'' 
than in any ease heretofore considered. 

Although not specifically stated, it was necessarily implied that 
had the tower been operated by military personnel instead of 
civilian employees of the Federal Aviation Agency, the Feres  
doctrine would hare compelled dismissal. Haw important is it 
then, that the tartfeasars were civilians, and not soldiera? Would 
a soldier in a P e w s  setting who is injured by a civilian employee 
of the Army be entitled ta recover under FTCA? The civilian 
employee is by definition not a party to the "military reiation- 
ship." Lee would seem to indicate that recovery would be proper. 
If Lee is determined to be valid, it signals the permanent im- 
pairment of Feres as an exclusionary rationale. It may well toll 
its death knell. Therefore, in the writer's opinion, Feres must 
necessarily be restricted to those cases where injury results from 
the most direct and palpable service-connected injuries. 

Assuming the Lee distinction is valid and the Feres rule does 
not Dreelude recovery where death or iniury is caused bv the act 
of a- "third-party" &ernmental agemi, the  "combatant aeti\'i- 
ties" exclusion ~' may still bar recovery. The combatant activities 

It 1s clear that tower negligence i s  a basis far recovery under FTCA. 
See United States v Union Trwt Ca , 221 F.Zd 82 1D.C. Cir. 19153. af'd, 
350 U.S. 907 11916) 

-See  Csllaway V. Garber. 289 F.2d 171 (9th Cir.], crrt. d m z e d ,  388 U.S. 
874 (1981),  where the parties were ineldent to service, but there Was no 
eonneetion between their duties and the negligence 

- 2 8  u.sc. e 268Olj3 ( 1 9 6 0 .  
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exclusion has seldom been relied upon by the Government, and 
when it  has, the results have not been satisfactory. 

In Perlccki v. United States? a veteran with a combat leg 
injury contended his injury was aggravated by a Veterans' Ad- 
ministration doctor in connection with an examination pursuant 
to an appeal from a reduction in  disability rating. The court 
dismissed the complaint as being barred by the "combatant ac- 
tivities" exclusion. In a bit of particularly uninspired reasoning, 
the court decided that as the injuries giving rise to the examina- 
tion were suffered in combat, the injuries sustained during the 
examination arose out of combat as well.is However, in a cause of 
action for damages where plaintiffs' decedent was killed when 
struck by a piece of iron which fell from army planes engaged in 
wartime target practice, a Government motion to dismiss upon the 
theory of "combatant activities" was d e n i d P o  The court stated: 

It is believed tha t  the phrase we.8 used to denote d u a i  conflict, 
such 8s where the pisneii and other inatrumentalitier were being 
used, not in pracriee and training, far removed from the zone of 
combat, but I" bombing enemy occupied territory, forces or ressels, 
attacking or defending sgainat enemy forcer, 

In another case construing the phrase, Johnson v Cnzted States:# 
the Government's argument was likewise ignored. There the plain- 
tiffs' "clam farm" in Discovery Bay, Washington, was ruined for 
a season by the discharge of oil, sewage, and other ship's Waste 
by Savy  ammunition tenders waiting to be docked and unloaded 
after V.J. Day. The United States had successfully defended in 
the district court on the theory of "combatant activities." In hold- 
inp that activity taking place after the fighting had ceased did 
not constitute combatant activity, the circuit court said: 

"Combat" connoier phyeieal violence: "Combats 
as used here, eonnorei pertaining ta actual host  
''combatant actwitlea: of aomewhat d d e r  scope, snd  euperimpoied 
upon the purpose of the atatute. aauld  therefore include not only 
physical waienee. but octir i t irs b o t h  neoessury i o  and in d m e i  

- 
= 8 0  E. Supp. 969 ( N D  Pa. 1948) 
'*The notion that seteram are barred from recovery fa r  inJUrieS SUI- 

tained Incident t o  treatment of sen,iee-eonnected iniuriei  wab later reieeted 
in Brown Y. Cnited States, 348 C.S. 110 ( 1 8 5 4 )  

'Skeels Y .  United Statel, 72 F. Supp. 372 (WD. La. 1847). 
"Id .  s t  374.  
I" 170 F.2d 767 (8th Clr. 1848). 
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in Sheela v.  L-iiited Stntes,8' and Johnson seems aptly suited for 
npplicatian to the facts of Lee. The best analysis found is tha t  
appearing in Joh?isoii nhere  the court said that the exception 
referred to "Government activities xhich by their very nature 
should be free from the hindrance of a possible damage suit."' It 
may be argued that the activity to come \ w h i n  the exception, 
need not occiir in actual combat, but must have a direct and es- 
sential connection with combat. The movement of troops into the 
combat zone has such a direct and essential connection and in- 
juries occurnng during the process of such movement. whether 
through the negligence or omi~s ion  of the militarr or another 
governmental agency. necessarily arise from a combatant actiri tr  
8s thus defined. 

The lationale of S k e r l c  and Jokiisoii supparts the plapased a],- 
plication. The facta in Lee do not suggeat mere practice or train- 
ing, removed f r o a  the combat zone, but in 
necessary Connectinn n-ith combat r e q u m d  bl- 
the "third-pait!" governmental BPBIIC? would 
in a related effort. as was the Federal Aviation .Agency ID L e e :  
otherwise the e w n t i a l  cannectioii r$--ould be lackmp 

I t  seems un1ike.y ;hat the Lee case can be permitted t o  PO un- 
challenged Far  one thinp, shou!d La? become the law, the entire 
purpose of the F t r e s  doctrine \Till be frustrated,  ever !f nothing 

Thus, f m  the continued t i tali t i  and effecti\eiieas of the m 1 1 -  
tar? relationship, the Lrr case should not be permitted to b e c a m  

- 
' I d  a t  7 7 0  lkm hasis added) See ul80 Enited STafea V. C s ? r o l  368 

the exreption was treated i s  being s5-nans- 

( 9 t h  C i r  1848). 
Supp 372 f1V.D. La. 1947)  

ed Sfares v Jahnian 170 F 2d 

i c o  a 6 i B  120 



MILITARY AIRCRAFT 

law. The Feres doctrine, although denying ta individuals the bene- 
fit of a recovery for tortious injury, protects commanders from 
the debilitating hesitancy to which they would be subjected i f ,  
in the prosecution of their missions, they must concern them- 
ielves n i t h  the prospect of suit far negligent errord. Would it 
then be appropriate to overrule the Brooks case? The writer Bug- 
gests that i t  would not, as Service members are often injured in 
situations, totally divorced from the military, and to pennit re- 
covery for negligence in  such circumstances i8 in keeping n i t h  the 
basic purposes of the law of negligence. So Brooks and Fsres can 
remain side by side, nherein "on-service injuries are compens- 
able, but service-connected one8 are not, in order to protect and 
maintain the effectiveness of military departments. K h a t  is 
needed, in order to bring unity and order into the area, is a clear 
and all-embracing concept of what is "incident to service." The 
difficulty of framing such B universal rule is appreciated, but it is 
suggested that duty status a t  the time af injury, the original con- 
cept as announced in Brooks would be an apt starting point. 

2. Reservists. 
Members of the National Guard and Reserye units ha\w gen- 

erally been precluded from recovery when injured in the per- 
formance of duty or incident to training."O For example, where a 
decedent had just enlisted in the Saval Reserw and was killed in 
the take-off crash of an orientation flight, the complaint was dis- 
missed on the authority of the Feres case.'. Also, in L a w e  v. 
L'nited States;' the decedent, B major in the Indiana Air Na- 
tional Guard, was killed while piloting a jet fighter in training, 
as a result of the alleged negligence of Government employee8 
in the airfield control tower. Summary judgment was granted 
the United States upon a findinp by the court that X ~ J O ~  Layne 
had a dual status as a member of the State Sational Guard and 
the reserve component of the Armed Forces. As such, at the time 
of hi8 death he is-as in line of duty and incident to his service 
within the meaning of F e ~ e s .  

The most recent case inrOlvhg an attempt by a reservist to 
recover for injuries sustained in the crash of a military aircraft  
 as Carrol r. Lhatrd States."" In that case plaintiff, a S a v a l  Re- 
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servist residing in St.  Louis, Missouri, was required to attend 
periodic drills a t  a naval air station in Memphis, Tennessee. Be- 
cause of difficulties in obtaining transportation from St. Louis to 
Memphis for the periodic drills, a naval transport plane was 
regularly made available for plaintiff and others similarly sit- 
uated for the purpose of travel to drill. On one such occasion, due 
to the admitted negligence of the pilot, the plane crashed and 
injured Carrol The district court overruled a Government motion 
tQ dismiss-based upon the "combatant activities" exception-and 
awarded judgment to Carrol. The court erroneously relied upon 
Meister v. Pmted Stotes,'no where a reservist, en route to an in- 
spection, fell an an icy sidewalk a t  a naval air station, and in. 
jured himself The reason >!aster recovered was not, however, 
because the injury was "not incident to service," but because i t  
was "incident to service," under a different Statute providing 
emoluments for reservists "disabled in line of duty while so em- 
plored."'n' Thus in holding that Csrrol was not "incident to serr-  
ice," the district court misconstrued Meistar, and the case n a s  
later rereraed by the circuit court on the authority of Feres.  

3. Retired Members.  
That retired members are not affected by the "incident to 

service" rule of Feres was the holding in Wat t  r. i.nited States.": 
In W a t t  a retired service member, in an Armr hospital pursuant 
to a statute authorizinp medical services to retirees when facili- 
ties permitted, ' w a s  injured when a defective telephone stand 
toppled and fell on his foot. The Government's motion far 8um- 
mary judgment bottomed upon Feres was denied. The court held 
that the retired status of the plaintiff sufficiently remored him 
from the class of persons t o  which the Feres doctrine could be 
applied. 

Fass  r L'nited States " arose out  of the death of ii retired 
Ser\'iceman in an ailplane crash, and recover? v a s  denied on a 
basis other than the "incident to ZBPVICB" rule. Decedent had re- 
quested and ieceired Permission to travel space-arai!sble to the 
Air Force Finance Center at Denier,  Colorado. for the plirpme of 
reviewing his records. The mash was due to ar. ?~nknoivn mz- 
chanical defect ~n the engine The d!striCt court likened Colonel 
Fasa to a puei: in a motoi \ehic.e who. under Ken Pork l a w  \%-ai 
tntitled t o  be informed of anv danger of which the owner was 

122 
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aware, and to the exercise of ordinary, reasonable care. Plain- 
tiff's evidence failed to show a danger or defect known to the 
United States and likewise failed to establish negligence in the 
operation of the craft. The court reached its result by analogy 
from the principles controlling the liability of common carriers, 
wherein a distinction is made between the duty of care oned to a 
non-paying passenger and a passenger far  hire. Significantly, 81- 

though recovery was denied, no mention was made of the "inci- 
dent to service" rule. 

I t  may be concluded then, that  where a service member obtains 
passage on a military plane gratuitously and is killed or injured 
thereon, recovery may, in some states, be denied in the absence 
of a showing of a breach of the duty to use reasonable care.'om 
In any event, it  ia apparently not necessary far  the retired service- 
man to overcome the "incident to service" hurdle. 

4. Gnauthorized Znljitees. 
Service regulations prescribe the clasies af persons and the 

purposes for  which passage on military aircraft is authorized.'06 
Included in the categories are: military personnel while in a duty 
status, or while in a leave status an a space-available basis, re- 
tired military personnel; civilian employees of the Department of 
Defense and other Government agencies; technical advisers to 
military authorities when engaged in activities of the Department 
and traveling on orders. Dependents are authorized passage on 
military aircraft other than the regularly scheduled passenger 
flights (Military Airlife Command) only in extenuating circum- 
stances in individual eases, when special permission has been 
given at a level no lower than that  of a service chief of staff.'"' 
Accredited members of the press and other news media are BU- 
thorized to be furnished transportation by the military to  cover 
activities of the military establishment and to cover news stories 
of transcendental national interest when commercial facilities can- 
not be obtained.'n' 

Where persons not authorized to ride in military aircraft hare  
nonetheless obtained passage and suffered injury therein, the 
courts have denied recovery, applying the respondeat mperiw in- 

'"" Recovery was permitted in Rogow V. United Statea. 173 F. Supp. 647 
(S.D. N.Y. 1868).  which smse from the same accident. Rogow was classed 
as an ''invitee," rather than a. "iicemee:' Compare Friedman V. United 
States, 138 F. SUDD. 5 5 0  (S.D. N.Y. 1916).  

Army Reg. OPNAVINST 4630.10 
/ 1 1  TI." l Q i 9 /  

N o .  9620, Air Force Reg. NO. 76.6, _-. 
"Army Reg. No. 96-20, para. 5 (11 Juri. 1953).  
'=Army Reg. So. 360-5, paras. 26, 28 (27 SeP. 1967). 
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terpretation of the ''scope of employment" language of FTCA de. 
creed by the Supreme Court in the Williams case.lne S o  cases in. 
volving "stawaivays" s e r e  found. In such cases, general principles 
of the law of trespass would bar recovery in the absence of a 
willful breach of duty. 

The fortunes of unauthorized invitees in their attempts to be 
made vhole are exemplified by Cnited States v. Alesander and 
Hottocy V. rnited States."l In Alemnder,  an Air Force plane 
was used to assist plaintiff, a professional golfer whose services 
the Air Force desired in a fund-raising project for the Civil Air 
Patrol, to reach his home in Sor th  Carolina. He v a s  severely in- 
jured when the plane crashed in Indiana. In reversing a loner 
court verdict for plaintiff, the circuit court found that Alexander's 
presence on the plane n-as not authorized by regulations, that the 
plane u-as not being used far official purposes but for the personal 
convenience of the plaintiff, and that the pilot had exceeded his 
authority and was without the scope of his employment In dicta, 
the court indicated that even had the pilot been within the scope 
of employment, recovery would hare been barred by an Indiana 
Guest Statute applicable to aircraft. 

In Hottozy, an airline hostess who had been invited to accom- 
pany an Army helicopter pilot on an orientation flight was injured 
when the vehicle crashed. In  awarding judgment to the United 
States, the court stated that the pilot, although operating the 
craft within the scope of his employment, had violated his in- 
structions in permitting Miss Hottovy aboard. Although the gen- 
eral rule is that a master is responsible for the tarts of his ser- 
r an t  who is in the scope of his employment, even if the servant's 
conduct consists of forbidden acts, the court applied the Restate- 
ment rule,--> in effect in Arizona, and granted judgment to the 
United States. 

In those jurisdiction8 not following the Restatement rule, an 
unauthorized invitee may be permitted to recover when the ser- 
vant is within the scope of his employment."s 

~ ~ W ~ l 1 3 a m 3  jl L'nited States, 215 F.2d 800 (1854) .  ramondad, 330 U S .  

234 F.2d 861 (4th Cir. 18%).  
250 F Svpp 315 (D. Arm 1966) 
REBIMEMENT ( S ~ c o w a l  OF A m x m  5 242 (1868). "A master LS not 

s u b w t  to liability far the conduct of a servant toward B person harmed a% 
B result of accepting or aolleiting from them an Invitation, not binding on 
the master. to enter or  remain upon the m s ~ t e r ' ~  p~emises or vehicle, 
s l t h o w h  the conduct which o e e a ~ m n ~  the harm is s i t h i n  the scope of . . . 
cmploment.'. 

. ' S e e  Merer 1. Blackman, 58 Cal.2d 668, 381 P.2d 816, 31 Cal. Rptr. 36 
f1963).  

124 ADO 5 l 5 d B  
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5 .  Dependents and Civilian Employees. 
a. Dependents. 
Dependents of military personnel have been permitted recovery 

under FTCA in a number of calies."' It is clear that  the Feres 
doctrine has no application to dependents, who are not members 
of the Armed Farces."5 I t  has been held. however, that  where 
a dependent receives medical treatment for his injuries a t  Gov- 
ernment expense, this fact should be considered in determining 
the amount of any award."' 

In the sole ease found involving a claim for injuries to B de- 
pendent suffered while a passenger on a military plane, recovery 
was denied because the injury occurred in a foreign country.". 

b .  Czvilian Employees. 
Claims for the injury or death of civilian employees of the 

United States arising out of the performance of duty are cam- 
pensable under the Federal Employees' Compensation Act.'1i This 
statute is, by its terms, the exclusive remedy against the United 
States for injuries suatained in the performance of duty."@ Civil- 
ian employee8 are authorized passage on military aircraft only 
pursuant to orders f a r  official purposes.'*" And, as coverage under 
the Compensation Act is the civilian employee's exclusive remedy, 
no claims would lie under FTCA.'*' 

Should a civilian employee obtain passage an a military plane 
for an unafficml or unauthorized purpose and suffer injury or 
death therein, a claim would probably be precluded by rules per- 
taining to "licensees" or "unauthorized invitees." 'p i  

"'Srs,  e . ~ . ,  Jones Y. United Statee, 236 F.2d 766 (E.D. K.C. 1964) (wife 
injured in auto accident) ; Snyder Y. United States,  118 F .  Supp. 586 
(D Md. 1953) (children killed when plane erashed into house) ;  Bmms V. 
United States,  103 F. Supp. I1 ( W D .  KY. 1952) (family injured in auto 
accident);  Grigaiauskas Y .  Umted States. 155 F.2d 494 (1st  Cir. 1952) 
(child injured in hospital) .  

"'Sea Herring V. United States. 98 F .  Supp. 69 (D. Colo. 1951). 
"'Jones V. United States,  236 F.2d 756 (ED. N.C. 1964). 
"Pignatam Y. United States,  172 F. Supp. 151 (E.D. N.Y. 1958). 
" ' 5  U.S.C. I S  751-57 (1964). Nonappropriated fund activity employees 

are covered by the Longshoremen'. and Harbor Workers' Compensation 
Act. 53 U.S C. $ 6  901.60 (1864), which is the exclusive remedy against  
the United States far such employees. 5 U.S.C. S 15ok-1 (1964) .  

" ' 5  U.S.C. I 757ib) (1964).  
"Army Reg. No. 96-20, para. 4m (11 Jun. 1958). 
"See  Johanren ). United States,  343 U.S. 427 (1962) .  As to nonap- 

pmpriated fvnd employees, m e  Aubrey V.  United States,  264 F.2d 768 
(D.C. Cir. 1968) 

" S e e  Far8  Y. United States, 191 F. Supp, 887 (E.D. X.Y. 1961). 
" S e e  United States V. Alexander, 234 F.2d 861 (4th Cir. 1956). 
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F.  T H E  TERRITORIAL  LIMITATIOS  
Up to this point the discussion has centered upon military plane 

crashes occurring in the United States. But suppose a plane 
crash occurs in Mexico or Canada, or some other foreign country'! 
What effect uill the geography of the accident hare upon the 
right to recover damages under FTCA? 

Claims arising in fareign countries are excluded from coverage 
under FTCA.'?, Therefore, claims for injury and death of passen- 
gers on military aircraft which occurred in foreign countries hare 
been denied.'?j Fai example, a death claim arising from an air- 
plane accident a t  Harmon Field Air Force Base, Sewfoundland, 
xq-m denied as being barred by the exception."* In construing that 
exception, the Supreme Court said: 

W e  know of no more accurate phrase ~n common English usage 
than "foreign euunrrp'' t o  denote terntory subject t o  the sovereignty 
of another nation. B y  the exclusim of claims "srismg in a foreign 
country..' The coverage of the Federal Tart Claims .Act was geared 
to the sovereignty of the United Stater?* 

In b n e f ,  though Congress v a s  ready TO lay aside a p e a t  portion 
of the mvere~gn'r ancient and unquestioned ~mmunity from suit, II 
WBI unvillmg t o  aubjeet the United States ta l iabil i t iei  dependinp 
upon the law? of B foreign powei.  The legidaiive will muit be 
respected The presen: mi(, premiied entirely upon Newfoundland's 
law, may not be asserted against the Cnired States I" contravention 
of that ~ 1 1 1 . ~  

Also in Pignataro r. L%ited Ste?es,"i the claim of an infant 
who had suffered speech impairment and a permanent loss of hear- 
ing when an Air Force plane on which he was a passenger flew 
a t  an unreasonably high altitude on a flight from Saudi Arabia 
to Eritrea was dismissed as having arisen in a foreign country 

From its inception, coverage under FTCA was "Feared l o  the 
sovereignty of the United States." In a aeries of decisions the 
courts have made it clear that nothing short of untrammeled 
legislative power over an area renders that area within the reach 
of FTCA. Thus, claims arising on Okinaaa both before':' and 



MILITARY AIRCRAFT 

after the peace treatyt3'  are harred, as a re  claims arising on 
Kwajalein, held by the United States under mandate from the 
Vnited Nations.'P* Claims which arose in Japan,'ia Korea,'" and 
Belgium,'86 where United States presence was based upon con- 
quest or military occupation fallowing World War 11, are likeivise 
excluded from coverage. The Island of Guam, however, i s  a posses- 
sion of the United States, subject to its sovereignty,'** and thus 
covered by the Federal Tort Claims Act.'*. Possible avenues of 
redress for those who are injured or killed as passengers in mili- 
tary aircraft  in foreign countries will be commented upon in a 
subsequent chapter?' 

G. AVIATIOX ACCIDEXTS ON THE HIGH SEAS 
It is undoubted that the jurisdiction of the federal courts ex- 

tends to admiralty and maritime matters.13% In addition, the 
Supreme Court has recognized the right of the states t o  create 
a cause of action for death occurring on the high Haw- 
ever, wrongful death actions were unknown a t  common law and 
general maritime la77 follo\%-ed the common law in this regard.'- 
Courts prorided a remedy for death due to maritime torts in ter- 
ritorial waters by enforcing state wrongful death statutes and 
used such fiction8 88 "law of the home parr" and "h~- of the 
flag" in an attempt to extend jurisdiction to the high seas.": 
Conflict and confusion in the iaiv was the result. 

In 1920 Congress pasaed the Death on the High Seas Act"Z to 
end conflict and confusion and to create a uniform right of action. 
This Act provided a cause of action for the death of a person by 
wrongful act, neglect, or default on the high seas in international 
waters, to the personal representative of the decedent, for the 
benefit of the wife, husband, parent. child, or dependent relative, 

Burns V. United States,  240 F.2d 120 (4th Cil'. 1951) .  
Callas 7 United States. 253 F.2d 838 ( I d  Cir. 1958).  
Brvnnel V. United Staten, 71 F. Supp. 68 (S.D. N.Y. 1948).  
Orion Shlpping and Tradmg Ca. v. United States,  241 F.2d 765 (9th 

S t ranen  Y .  United States,  77 F. Supp. 240 ( E D .  Pa. 1948) 
C I L  1857).  

! S e e  Williams Y .  United States,  350 U S  867 ( 1 9 6 5 ) .  - See Orken v United States. 238 F . Id  860 16th Cir. 18561 1 ~ e 1  cunam1. 
x=see par t  Y t n i ro .  
="'The judmial parer shall extend . . . to ail casea of admiralty and 

maritime junadlctran. . , .(. L-S COWST. art. 111, S 2. And m e  28 U.S.C. 
3 1333 (1864).  

"The Hamiton ,  207 U.S. 398 (1807) 
A Annot.. 66 A L R.2d 1003 (1859) 
"'Cohn. Death Resuiling Pram Air Crashes at  Sen, 26 J. AIR L. & COW. 

'"46 U.S.C. I 761-68 (1964) 
844 (1959).  
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against the vessel, person, or corporation causing the decedent's 
death. 

Obviously, Congress was not thinking of ocean-spanning, 
continent-linkinp constellations, but of ships and vessels, the 
traditional grist of admiralty mills. Nevertheleas, with the advent 
of commercial air tiansportation and the unfortunate penchant 
of airplanes ta fall without regard far the formal requisites of 
the law, the Act has been held to  apply to aircraft  in a maritime 
setting. As one judpe said:  

The p u ~ p o ~ e  of the act  was to m a t e  a uniform cause of action 
where none existed before and which arose beyond rhe terntorial  
limits of tho United State3 or any state thereof When the act  w a s  
p a m d  . . the only feasible way to be carried beyond the jurhdic.  
tion applicable to a rongfv l  death was by ship However. with the 
development of the traniaeeanie a m h i p  the same extraterri torial  
situation was made parrible m the air. The act was designed IO 
create B cause of act ion in an ares not theretofore under the 
jurisdiction of m y  court. The mean3 of transportation into the 
mea is of no importance. The statutory expirersion "on the high 
seas" rhould be capable of expansion to, under, or,  over, as reientific 
ad$anees ehsnge the methods of t r w e l ,  The la- would indeed be 
static if B p a i r e n ~ e r  on a ship were protected by the A c t  and 
another par~enger _n the identical location three thousand feet  above 
~n a plane were not. \'or zhould the plane hale  to crash lnta the 3ea 
to bring the death within the Act any more than B ship would have 
to .ink as B prerequ 

ger on a military plane, killed when 
the craft  fails into the sea: I t  is clear that the Death on the 
High Seas Act affords a remedy which is enforceable under 
FTCA.'.3 

.+loran v. rnitad States Involved a wrongful death action 
for the death of plaintiffs' decedents which occurred u-hen a bomb 
which had been deposited in the w.ter by Air Force planes on 
a practice bombing mission became entangled in a fishing net 
and exploded alongside decedents' boat. The court heid that the 
action for wrongful death under FTCA WBS permissible a t  law, 
even though the substantive right upon which suit u-as based 
was granted by the Death an the High Seas Act, a maritime 
statute. The United States argued that FTCA did not extend 
to mantime torte. by employees of the Government and tha t  the 

o r .  1958) 
"'D'Alemsn v, Pan American World Airnays. 259 F.2d 483. 495 (2d 

Blumenfhal v Umted States,  188 F. Supp, 439, 442 (E.D. Pa. 
306 F.2d 1s (3d Cir 10621 Kunkel v Unlted States,  1 4 0  
( S  D. Cal. 19661, hloran V. Umted Starer. 102 F Supp 275 

ID. Cann. 19513 

128 *co 686bB 
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plaintiffs' sole remedy was in admiralty. The court held, how- 
ever, that  FTCA extended to all maritime torts except those 
for which a remedy had been provided under the Suits in Admi- 
ralty Act, and the Public Vessels Act,'+' which statutes were 
specifically excluded by the terms of FTCA,"6 and did not pra- 
vide a. remedy for all maritime injuries. Nor was the court im- 
pressed by the fact that  the jurisdiction of the federal courts 
under the Death on the High Seas Act was stated to be "in 
admiralty" while no similar limiting or descriptive language was 
used in the grant of jurisdiction under FTCA. I t  was observed 
that Congress, in the Jones Act,"s created maritime rights t o  be 
enforced at law. Moreover, i t  WBS felt that  the term "civil 
action", as used in  FTCA, did not infer that  the jurisdiction 
conferred was exclusive of the subject matter of proceedings in 
admiralty. I t  was used in a generic sense to cover a11 private 
actions for damages, as opposed to criminal proceedings. 

Subsequent cases have agreed that  the remedy granted by the 
Death on the High Seas Act is enforceable under FTCA. What 
has not been agreed upon is whether, as the United States argued 
in  Moran, the remedy may be had only in admiralty. In Somerset 
Seafood Co. v. Cnited States:ao i t  was stated to be settled law 
that maritime rights could be enforced either a t  law or in ad- 
miralty, but that maritime principles would be applied. I n  K m k e l  
v. United States,": a wrongful death action based upon a claim 
arising on the high seas, but pleaded a t  law under FTCA, was 
dismissed without prejudice because, being based upon the Death 
on the High Seas Act, the claim was actionable only in admiralty. 
This cour t  indicated that the grant of jurisdiction under FTCA 
was broad enough to  sustain an action to enforce a claim, 
whether asserted a t  law or in admiralty, but that  dismissal on 
the "law side" was required, since the Government had consented 
to  be sued and to be liable only under the same circumstances 
as a private person would be liable under prevailing law. Since 
the prevailing law was the Death on the High Seas Act, giving 
an actionable claim only in admiralty, the court a t  law lacked 
jurisdiction over the United States. 

"'102 F Supp. 275 (D. Con". 1951). 
"'46 U.S.C. 55 741.62 (18641, and 46 U.S.C. 55 781-90 ( 1 9 6 4 ) ,  re- 

spec'..^'.. 

"46 u 
" '95 F 

(4th Cir. 
I' 140 I 

~..=.,. 
28 U.S.C. 5 ZSSO(d) (1964). 

.S.C. 5 688 (1964). 
, Supp. 298 (D. Md.) ,  rsu'd 0% other grounds, 188 F.2d 681 
1951). 

*. Supp. 691 (S.D. Csl .  1956).  

AM) l l d B  129 
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Nevertheless, in Birnenthal r. riiited States."> a libel in ad- 
miralty under FTCA was successfully maintained. The decedent 
was a civilian technical representative of the Philco Corporation 
stationed in Japan. He drowned, bailing out of a militarr plane 
oyer the Sea of Japan, after the plane developed motor trouble 
because of negligent maintenance. On appeal, the Government 
merely aigued that application of the R,'ehards choice-of-law 
rule m u l d  result in denial of the claim a8 having arisen in a 
foreign country. The permmsibility of an action in admiralry 
under FTCA WBE not questioned. However, in Gocogah v. 1.ii;ted 
States, " a wrondful death action apainst the United States for 
negligent failurp to rescue crewmen on a stricken boat in In- 

ternational aa t e r s .  the action w a s  apparentl? mamtained a t  law. 
with no question of the propriety or permisslbllitg of the forum. 

ignificant whether the cause of action 
iation accident on the high seas 1s 

t ned  in admiralty or  a t  !a\<-. K h a t  is important is that there 
is a forum irhere the daintiff lor libellant ~n admiraltr ~ a r l a ~ ~ c e )  . .  
can p 1 e w . t  his claim and recei\e compensarion. 

111. THE PRE-FLIGHT WAITER 
Regulatms of the Armed Forces make mandator? 111 the 

case of cerrlir. c:asses of passengers the execution o i  a pre- 
fiight waivei of liability f o r  injur:- or death occurring on mili- 
tary aircraft In tei-ms. the reieare piuporti  to abso.ve the United 
States from "any and all claims, demands. actions. or caused of 
action. on accomt of my death or a n  xcoun t  of any injury to 
me or my property ahich may occur from any cause. . 
Additional language purpcwts to represent an assumption of risk 
of harm by the passenger. Use of this s a i x e r  as a defense has 
a180 engendered considerable litigation. 

The United States, relying on these waivers as a defense 
against liability in aviation accident cases, has argued that such 
releases were contracts. to be construed accordinp to federal 

" 

189 F. Svpp 439 \ED. Pa. 1860). 
'280 F 2 d  318 (6th C n  1060). cert. diarrd. 364 E S. 933 (1961) 
"Army Reg. So 96-20. A r  Farce Rep No. 76-6 OPSAVINST 1630 10 

para. 14 (11 Jun. 1953) 
'..'Arm? Reg ha 96-20, para. 1(11 "any person I" case a i  emereene? 

~"volving catastrophe or posrrble 101s of Me. or in emergency ivhen other 
means of suitable tranrportatian ere mor available . ." para. 4(ki: "an? 
person deputized t o  participate I" fighfmg forest  fires or engaged in dl ia l te r  
relief actlwtiei  " .  para 411) "any person uhen  the travel 1% necebEaI) 
for  the pre%ervat;oh 'of peace, order and safets of the naflon . . ." 

Army Reg So. 96-20. para. 14 Ill Jun 1953) 
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law."' Such was the holding of the court in Cnited Stotes v. 
Sta?ks>36 where, pursuant to a "hold harmless" clause in a lease 
of grazing lands an a military reservation, the United States 
was held not liable far the death of livestock resulting from 
their foraging in an  area which had been sprayed with arsenic.1mB 
Nevertheless, the Government's putative choice of law rule has 
been uniformly rejected by the courts in aviation accident cases. 
I t  has been held, instead, that  the intent of Congress was that 
release from liability was to be determined in the same manner 
and by the Same standards as the existence of liability, <.e., by 
the applicable state law.18o 

In Air Transport Associates, I n e .  v.  llnited States;" an Air 
Force base in Alaska uas made available for commercial use 
pursuant to statute.'og A clause of an agreement between the 
United States and Air Transport concerning Its use of the field 
purported to release the United States from all claims except 
those arising from willful misconduct on the part  of agents and 
employees of the United States. One of plaintiffs' planes WBE 
damaged in landing when it  collided with two military vehicles 
on a runnay.  The court held that the T m t  Claims Act required 
that release from liability was to  be determined in the Same 
manner as the existencd of liability, that  is. by the applicable 
state la\v. The court looked to the law of the State of Washington, 
the l e x  loci eont,aeti 3 ,  dnrermined that under Xashingtan law 
an attempted release from liability was void as against public 
policy where the pari:. seeking immunity was engaged in a public 
or quasi-public service. m d  invalidated the exculpatory provision. 

Federal courts in Xew York hare dealt with three caws in- 
volving the release required of certain passengers on military 
aircraft, v i th  one case reaching a result wholly a t  variance with 
another on almost identical facts. In  Friedmaii v. Loekheed Air- 
craft Corp.,'s' decedent. a member of the Aviation Underwriters' 
Association. was killed in the crash of a recently developed jet 

',-See United States V. County of Allegheny, 322 U.S. 174, 183 (1544); 
Clearheld Trust Co. v. Cnited States, 318 U.S. 363, 366 (1543); Girard 
Trust Co. V.  Cnited States. 145 F l d  872. 874 (1546). 

'"139 F.2d 544 (7th C n  1Y56) 
' 6 1 d  at 547 The court failed to find any statute or federal court deei i ion 

holding an mdemnity prai.is~on in favor of the United States void under 
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fighter in which he had been invited to ride. The plane was 
abandoned over Long Island Sound, when engine trouble derel. 
oped: plaintiff's decedent failed to eject. Prior to boarding the 
plane, decedent had executed a pre-flight waiver of liability. 
The complaint alleged negligence by the United States in the 
maintenance and operation of the plane. The court held that 
the release ran on!:- to damages caused by simple negligence, 
since under New York laiv a purported release from liability fa1 
gross negligence 1s void as against public policy. Although negli- 
gence was shown, the court characterized it as simple negligence 
and denied recorery The coiiri further indicated that the release 
ran only in favor of the United States and m u l d  not bar an? 
provable claim against Lockheed, the manufacturer of the air- 
plane. Hamever, in Rogoio I-. Kiiitrd States, recovery w%s per- 
mitted on similar facts and an identical release. The decedent 
was 8 w i t e r  who had been engaged t o  write a script for an Air 
Force recruiting film. For the purpose of obtaining background 
information, he \%-as to  travel to a number of Air Force installa- 
tions. Originally he was scheduled to travel by commercial plane, 
with the Air Force reimbursing him for his expenses. At the 
suggestion of the responsib!e Air Force official he agreed to t r awl  
in an Air Force plane and signed a release purporting to waive 
all claim for injury or death resultiny from his engaging in 
the flight. In refusing to enforce the release 8s il defense, the 
court stated that releases from liabilitr n e r e  not favored under 
Sew York I a n ,  and when given 1 

the exculpator, were not binding un 
\\'as a gratuity. I t  was determined that I :ogow was not receiving 
a gratuity, as he WPE entitled to be reimbursed for his transpor- 
tation. and the .Air Force was to receive a benefit from the under- 
taking as well. 

I t  is interesting to note that the court neither cited nor 
mentioned the Friedrnaii opinion. In Friedman. no mention was 
made of New York policy that releases given in connection with 
a service to the relessor wvouid be upheld where such service was 
gratuitous. If this issue had been considered m Fnedmeil ,  a bene- 
fit to the exculpatee United States may well have been found. 

Montelber Y. Cnited States li was the third of the New York 
~ _ _ _ _  
- 1 7 3  F Supp 547 I S D .  SY, 1959) .  
-'202 F Supp. 384 (E.D. K.Y. 1960) .  Oi particular intereat ~n Y o n t e l i i s r  

IP the diacussm of the effect a i  B relesse under r " I U ~ V W ~ I ' '  atstwe,  
granting a "derivative" right. a i  apposed t o  a statute uhich grants nn 
independent right of actlon to the heirs or peraonal ieprerentatiier a i  a 
decedent. I d .  at  393. See d m  Dostal, Aviotion Law l'ndcr. the F e d a a l  Tart 
Cluzrns Ac t .  2 4  F E D  B J 16:, 188 11964)  
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cases involving a release. Decedent was a reporter for United 
Press International who had been invited, together with other 
representatives of the press, to participate in what was planned 
to be a record-breaking "on-stop, non-refueling round trip of 
an Air Force KC 136 jet tanker t o  London and return. The 
plane crashed on take-off from Westaver Air Force Base, 
Massachusetts, because of an incredible set of negligent circum- 
stances, killing all an board. The court declined to enforce the 
release, holding that under Massachusetts law, the cause of ac- 
tion for wrongful death vested in the personal representatives 
of decedent, and was thus beyond decedent's power to release. 
The court rejected the Government's argument that the effect of 
the release u'as to be determined under federal law. 

These cases illustrate that  the Government's choice of law rule 
has, by and large, been ignored-and quite properly BO. Had Con- 
gress intended the Government to have the benefit of a special 
rule concerning release of liability of claims under FTCA, i t  
could very easily have provided for it. But for the purpose of 
argument, suppose the courts adopted the choice of law rule a s  
contended by the Government. Need i t  fallow that prospective 
releases under that rule are valid? Probably not, for an analysis 
of the cases upon which the Government relies indicates that  
they do not establish a substantive rule to be applied in all 

In other words, given acceptance of the principle 
that federal law governs, what is the substantive rule to be ap- 
plied? I t  may be argued that neither L'nited States I'. Stavks,'a' 
nor an? of the cases cited therein for the principle that indemnity 
clauses in commercial contracts do not violate federal public 
policy, provides a binding rule in the case of an anticipatory 
release of liability given in connection with passage an a military 
aircraft. In that circumstance, the courts would be required to 
"fashion a rule after their own standards" and, surveying the 
''general law" of releases, indemnity contracts, and corenants 

' = S e e  United States V. County of Allegheny, 322 U.S. 114, 183 (1844); 
Clesrfield Trust Co. Y .  United States, 313 U.S. 563, 366 (1943): Girard 
Truit Co. V .  Umted States, 148 F.2d 872, 814 (1945). 

E 0 ,  Allegheny dealt only with the question of whether eertam property 
was owned by the rnited States and hence immune from state taxation; 
Claoificld T ~ u s !  was concerned w t h  determmng the law governing United 
State.' dvties and obligations on commercial paper issued by i t ;  Girard 
Trust held only that the rlghts of partiee under B lease executed by the 
United States was to be determined by federal is_ and it directed the 
lower court t o  consult the "general law" of landlord and tenant to determine 
the applicable eubstantive principles. 

"239 F.2d 544 (7th Cir. 1916). 

*oo 55688 133 
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not to sue, determine desirable policy to be that anticipatory 
waivers of liability resulting from personal injury or death in 
a non-commercial settinp are invalid. Thus, although the federal 
choice of law principle would prevail, the United States ca8e in 
defense would be none the better fa r  it, 

than considerations of applicable law in 
of prospective releasee, IS the consist- 

requiring them with the unquestionably 
benevolent purpose of FTCA. The use of exculpatory proiisions 
in transactions and actinties of various kind3 is common in 
business practice. Howver,  the cases will demonstrate that they 
are not favored by the common la\\ and that their employment 
is subjectei! to gualifications and restrictions of varying degrees. 

The common law imposed a dutl- to act n i th  due care for the 
safety of the peisom and property of others. and in default of 
that  duty. it ga i e  injured pelsons a remedy in tort  Thus. a provi- 
m n  which sought to excuee future  negligent acts was contiary 
to pob:ic policy as it sought to c a u w  one to cantiact a v a y  a 
n p h t  not presen;l- held which might not \e$ 
the t i r e  of its relinquishment its value $%a$ 
orer, anticipatory yeleases were not f a l a l e d  
tracts might tend to eiicouraee abandonment 
with the iequiaite care, and by reawn of 811 

ciation of rights. deprive injured parties of 
corer the damages permitted by lax,-. Some sta 
aions to be void 'I Other states. while opposed to the notion of 
prospectiie releases, peimit such contracts \\-here they are di- 
rived a t  in ba rp in ing .  and each party has an equa: bargaining 
position;. but strike them down where the reiea601 occupie, a 
veaker position.'.' Still other stater temper their concern for pra- 
tectinp one person from the negligence of another with concern 
for the preservation of contractual freedom ar well. In  these 
states, exculpatory pro\-isims are held valid except wheie the 
exculpatee owes a public duty Of course, where release? are 
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enforced, they must be suppurted by consideration,'.' and are void 
where obtained by fraud or lack of mutual consent.'.' 

The validity of releases given in connection with passage in 
military aircraft is determined by state rules similar in substance 
to those above. 

The Congress did not command the use of releases under FTCA. 
If the matter was considered a t  all during the drafting of the 
legislation, the most that  can be said is t ha t  Congress intended 
to permit their use in circumstances where a private individual 
could successfully use releases under local law. .4pplying the tests 
of local law generally mentioned above, what may we conclude? 
On the public policy test, it is submitted that Congressional 
policy should be controlling. That policy is that  the Government 
shall pay far its torts. Thus, the practice of anticipatory release 
is inconsistent with that policy. 

Consider the test of equality-of-bargaininp-position. What in- 
dividual stands on an equal footing with the Government? 
The inherent inequality is apparent when it  is recalled that 
absent permission, the individual has no right whatever against 
the Government in the courts. I t  simply i8 not fair ,  given the 
vast disparity in the relative positions of the United States and 
the recipient of transportation by air, t o  compel the individual 
to surrender his right to sue for damages if the occasion arises. 
Finally, no one would question that the Government, in all its 
activities, is Performing public duties. Therefore, prospective re- 
lease fails all three general tests of \wlidity applied in the local 
law. 

The pernicious nature af the practice of the services ia ag- 
gravated by the instances in which a release is specifically re- 
quired of the passenger on a military plane. A release is required 
when transportation is furnished to persons in emergency situa- 
tions involving catastrophe and possible loss of life.'-E This may 
occur in a rescue operation a t  sea, or a t  a site not easily acces- 
sible by other means. If the plight af the individual is worsened 
by the negligence of the Government, what policy will prevail: 
The policy underlying the release, or the policy underlying the 
"Good Samaritan" doctrine? Releases are required from persons 
given transportation for the pu rpo~e  of fighting forest fires and 

- 
~'Compars Friedman Y. Loekheed Aircraft Corp., 138 F. Supp, 530 

(E.D. NY. 1956). d t h  Rogor  Y. Umted States, 175 F. Supp. 547 (S.D. 
N.Y. 1859) 

"'See In re Gsreelan'a Estate. 104 Csl.  5T@, 58 Pat. 414 (1884). 
. 'Army Reg. KO. 96-20, para. 41 j )  (11 Jun. 1G3). 

*oo 51688 155 
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engaging In disaster relief activities.'." Why should such persons, 
not serving their own ends but that of the general public, be 
deprived of a significant protection against disaster to themselves 
en route? And perhaps most illogical of all, a person who ! r a d s  
in the interest of peace, order, and the safetv of the nation'.. 
must first formally surrender his or his dependent's right to be 
made whole before he may be allowed to go forth on a military 
plane to act in the interest of the safety of the country 

In passing the Federal Tort Claims Act, the United States 
took a major step forward from the late, unlamented era of 
pai,ernmental immunity. I t  may be said that there \vas a realiza- 
tion that the slogan "the State is an honest man'' i8 more just. 
modern, and considerate of the human needs of those who hap- 
lessly come to grief as the result of negligent goiernmenral 
activity than the totally uncharitable notion that "the King can 
do no wrong." Congress supposedly opened the courts and the 

. By requirinp pre-flight releases 
craft, the Government is made to 

appear as a kind of "Indian-giier," seekine to take back x i t h  
one hand what has been given with the other. This gractice 
contravenes sound public policy and social duty, and should be 
discontinued. 

IT, THE KARSAIV COSTENTIOS 
A. GESERAL 

The charter flight has become a principal means for the trans- 
portation of increasing numbers of xerricemen, their dependents. 
and civilian employees about the warid. Because charters play 
such an important role in military transportation, no comment 
upon the rights and remedies of passengers in military aircraft 
for personal injury would be complete without some mention of 
an international agreement which imposes significant iimitations 
upon recovery rights arising from injury or death incurred in 
international transportation by air. This treaty i d ,  of course, the 
Convention for the Unification of Certain Rules Relating to 
International Transportation by Air." 

This treaty. promulgated a t  Varsaa ,  Poland, in 1929. mas 
adhered to, with reservation, by the United States in  1934 Pala- 
graph (1 )  of article 2 of the Convention makea its provisions 
applicable to international flights by States and legal entitiea 

 army Ree S a  06-20. para. 4(k) (11 Jun 1953) 
- .-Army Reg. KO YB-20. para 411) (11 Sun 1063) 
'"40 Stat 3000 (1834) [hereafter called and ci ted as Wm8a.w Can- 

vention1 



MILITARY AIRCRAFT 

organized under public law. An "additional protocol" to the agree- 
ment permitted States to declare, a t  the time of adherence, a 
reservation of the provisions of that paragraph. The United 
States made such a reservation. No significant discussion of the 
motivation behind the reservation w e  found. But it is important 
to recall that governmental immunity from suit had been waived 
only in certain narro\v instances a t  the time. One moving con- 
sideration may have been that adherence to the treaty without 
reservation would have been tantamount to a waiver of immucity 
from suit as to any person injured while a pa~senge r  an a plane 
being operated in international flight directly by the Govern- 
ment. 

E. E S S E S T I A L  PROVISIO.VS OF T H E  T R E A T Y  
While the treaty is also concerned with rules covering liability 

for checked and the standardization of bills for 
shipped freight,''Y the interest herein is only with those provi- 
sions limiting liability of the carrier far damages for personal 
injury and death occurring on the aircraft or incident t o  em- 
barking or disembarking. A concise summary of these provisions 
is aet out belaw,: 

The applicability of the U-arsaw Convention i s  not determined 
by the place of the accident or whether the partieulsr flight ii 

not the piaeee of origin, destination and inrermediste stops listed on 
the passenger's ticket are embraced by the deflnition of "interna- 
tional transportation" sppearing m Article 1 of the convention. 
"Internstionai tmnsportstmn" are words of art and render the 
treaty applicable t a  B ticket tha t  lists, as both the departure and 
destination, places within countries t h a t  have adopted the t rea ty  The 
dennition fur ther  includes a ticket tha t  present9 either the piace of 
departure or destination within a treaty country, pmvided the 
ticket also hsta a stoppmg place within m y  other country. For 
example, a ticket pwvidmg passage between Chicago, Xaw York 
and London would be governed by the t rea ty  because England and 
the Cnited States have adopted it. The t rea ty  would be applicable 
even though the accident occurs during the domestie portion of  the 
i t inerary.  In addition. a tlcket for passage originating in Saudi 
Arabia,  with a atopover in London, and terminsting in the Cnited 
States would be Easerned by the treary even though the countr? of 
ongin has not adhered t o  Wsrsaw. 

When the i t inerary of a particulsr ticket eonstitvtes "internstland 
transportation", then the rubitantive terms of the cmuention govern 

" N s n a w  Convention, arts. 4 ,  18, 18 
lUWaraaw Canvention. arta.  5-16. 
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the liability Of the a r C B I I ~ ?  or carrier: prmnding the meniporfa. 
tmn. . . 

Artiele l i  create5 B p ~ e ~ u m p f m  of imbhty .  I t  provlder tha t  the 
carrier ahall he liable for damagea cawed b) an sceident on hoard 
the alrcraft  OT I" the e o x s e  of embarkmg or diiemharkmg Ar:iele 

o exculpate itself eompleiely from 1iab:hty 
'all necessary rneaeum~ t o  avoid the dam- 

age" OT that  it v a s  ~ r n p n ~ r  ble to fake such meaiurei 
Artlrle 21 provide? tha t  :n the exent the car rhr  srtablishec con. 

tributary neghgenie 'of the Injured person". the C O Y ~ C  may e w n -  
mate the carrier wholly or partially. Since other provirions a i  the 
treary refer t o  both death and personal injury af passengers and 
the terms of Article 21 refer t o  the Injured perron alone. B eoi r t  
could conclude r ta r  the defense of contributory neghgence i s  unai.811- 
able I" the event of death of B passenger 

Abrenr the necessary eyculpatory proof rewired  by Articles 1; 
and 21, the carrier 18 liable far the damage? Eubtained, but in an 
amount not t o  exceed the $8,300 limitation established by Ariiele 
22. 

The limitation can he waded and a ~ r u s l  damages recorered upon 
praai by the c lamant  of facta tha t  meet the terms of A ~ t i c l e s  8 
and 25. The latter prawdes tha t  the carrier cannot exclude or 
limit 11s liability If the damaee is eauaed by the carrier's willful 
m i m n d u e t  . [ R l ~ l l f u l  mlsconduef 13 established only upon 
proof o i  evlpahility o i  B dewee greater than ordinary and grass 
"egllgellce. 

Article 3 states tha t  the carrier muel deliver B ticket ta the 
pa~senger  Abrent delivery, the camier 1% deprived a i  the benefit? 
of Artielei 20, 21 and 22. which exclude OT limlt liabilits. In  
addition, Article 3 requires tha t  the ticket contain B specific i tate- 
men1 tha t  rhe tramportalian 19 subject to the liability ProviiianJ 
of the treaty.  The obvious purpose a i  rueh B i tatemem IS .o give 
the passenger notice of the limitstion and afford him the oppar- 
tunity a i  protecting himnelf by obtaining accident ~ n ~ u r a n ~ e .  . . .I. 

Article 28 provides that the plaintiff may bring an action far 
damages in the territory of a member State. either before a 
court of the domicile of the carrier or of its principal place of 
business, or before a court a t  the place of destination. Moreover, 
questions of procedure are governed by the law of the forum. 
Thus, while the Convention provides the substantive terms upon 
which liability will be determined, courts are free to apply theii 
own procedural rules. 

Because of intense dissatisfaction with the harsh liability 
limits of the convention and ather factors, the United States was 
instrumental i n  arranging for an international conference to  re- 

e treaty with a x ' iex  toward raising the liability h i -  ' 

eo , A h o l u f r  Liobi l i t~  and Inereaaid Damages ~n Internot 
c dents ,  5 2  A B.A J. 1122-23 (1866) ifoolnater omitted).  
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tation. This conference resulted in an amendment to the treaty 
now referred ta as the Hague Protocol.:'* Under the Hague Pra- 
tocol the liability limitation was increased to $16,600: but the 
provisions of article 25,  permitting a claimant to evade the limit- 
ing clauses of the Convention upon a showing of willful miscon- 
duct, were amended to require proof of an act done with intent 
to cause damage, or recklessly with knowledge tha t  damage would 
probably result. Recovery of actual damages in excess of treaty 
limits was thus rendered more difficult. 

The United States did not adhere to this protocol. As stated 
by Sincoff, this failure was "primarily due to the inadequacy of 
the increased limitation of $16,600 in relation to our economic 
standards." I' On Sovember 16, 1965, the United States elected to 
denounce the treaty pursuant to article 39 thereof.'?' The denun- 
ciation was to become effective on May E ,  1966.'*1 Even while 
denouncing the treaty the United States made i t  clear that  it 
wished to participate in future negotiations which would sub- 
stantially raise the limits of liability for personal injury and 
death. It was also indicated that the United State.? would be will- 
ing to withdraw its action, prior to the effective date, if there 
existed a reasonable prospect of an international agreement on 
limits of liability in international air transportation in the area 
of $l00,0@0 per passenger, or on uniform rules without any limita- 
tion of liability, and if, pending the effectiveness of such inter- 
national agreement, there were to be a provisional agreement 
among the principal airlines waiving limits of liability up to 
175,000 per passenger."' 

Prior to the effective date of the denunciation, a provisional 
agreement among carriers serving the Cnited States, their 
Governments, and the Government of the United States was 
reached, establishing new liability limitations.'?. This agreement 
provides for liability up to $75,000 per passenger in case of injury 
or death. Furthermore, the carriers agreed not to avail them- 
selves of the defenses provided by article 20(1) of the Canven- 

'"See C.S. Cia11 Aeronur*hos Board. Aeronautmi Stmi%tea a d  Relatad 

'*Sineoff. 8 w v a  note 161 st 1113. 
"Ar t ic le  39 permits withdrawal of a party upon six months writ ten 

"50 Dept. State Bull. '322, 923 (1864). 
1- I d .  
'"31 Fed. Reg 7302 I l h y  1 9 6 5 ) ;  i4 Dept. State BUII. 9S4, 955 (1955). 

rliots7id 290 (1967) 

notice depoiited with the Polish Government. 
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tion.lhi In view of the agreement, and the reasonable expectation 
tha t  a more permanent liberal limit of liability provision might 
be negotiated afterward, the V'nited States withdrew its notice 
of denunciation one day before the denunciation ,789 to have 
become effective. The article 21 defense of contributory negli- 
gence was not mentioned in the agreement. T h w  contributory 
negligence will continue to be available as a defense to the 
carriers. l" 

The new agreement applies only to Rights originating, ending, 
or having an agreed Stopping place in the L'mted States. The 
$8,300 liability limit will still govern other international flights. 
It also appears that  where actual damages exceed the liability 
limitation, such excess damages may still be recoyered upon any 
failure of the carrier as regards delivery of a ticket under ar- 
ticle 3, or wi l l fu l  misconduct under article 2 5 .  

C. T H E  C O S V E S T I O S  I S  T H E  COL'RTS 
As of this date there has been no reported litigation under 

the Convention as augmented by the agreement. There are, how- 
ever, several cases in which the provis~ons of the original Con- 
vention hare been construed and applied so as ta permit or deny 
recovery in excess of the Convention limits. Those c m e ~  discussed 
herein are concerned with the applicability of the treaty to 
charter Rights and the requirement of delivery of a ticket to the 
passenger. 

1. Charter Flights. 
The charter flight, as known to the air transport industry 

a t  the time of the Conrention, was an insignificant factor in in- 
ternational transportation. .4ccordingly, the provisions of the 
Convention did not deal expressly with charter flights. Today, 
howevei, charter transportation is a signal feature of the in- 
dustry.'Po 

Commercial charter contracts generally provide that the provi- 
sions of the Convention shall be applicable to any international 
transportation furnished under the contract.'B- While a number of 

'-Article 2 O i 1 )  permits the carrier to avoid liability by nhawing either 
that all measure3 t o  aiaid damage were taken or that I t  i a ~  impassible t o  
take then?. Y'ationsl. Delta and United Airlines accepted the new liabdlty 
lmi t s tmn.  but deelmed ta surrender the article 20 defense See Smcaff. 
mpra note 181 s t  1124. 

" - S e e  Slneoff. supra note 181 s t  1126. 
lXSee genrroily K. Granfori .  AIR CXARTER AZD THE PVUSAW CONIEB- 

Il"_ , I O E C I  .."/. ,.""", 
" S e e  Mlerreni V. Flying Tiger Linea, 311 F. ld  661 ( I d  Cir. 186i); 

U'arren \,. Flying Tiger Linea. 362 F:Pd 494 (9th Clr 1866) 

140 *GO a a e  



MILITARY AIRCRAFT 

c a w  have involved the charter question generally, i t  was the 
principal question presented to the court in Block ~ 7 ,  Compagnie 
National Air The Atlanta Art Association had con- 
tracted n i t h  Air France to Ry the members of the group from 
Atlanta to Paris and back for a consideration of $36,000. On 
June 3, 1962, an Air France jet, taking off for the return tr ip 
from Paris to Atlanta, crashed and killed all passengers. In a 
subsequent wrongful death action in Georgia, plaintiffs moved 
to strike the Warsaw liability limitation defense, arguing that 
the Con\wntion did not apply to charter flights. In denying the 
motion the trial court said: 

The Convention first provides when i t  shall apply. It ipeeifier 
three exceptions to Ita applicability (Articles 2 and 54) but ~t does 
not except charter flights. . . . 

Like any other treaty or statute.  If the facts come a i t h m  i t s  
general pmvi~iona .  and with ( d e )  an exception, Then the Treaty 

This court holds that,  under the factual situation ID rhe e a s e ~  
s t  hand, where the Atlanta Ar t  Associatmn chartered an aircraft  
from Air France for  the carriage of p a ~ ~ e n g e r s  on B apeeihe Right 
from the Cnited States,  B High Contracting P a r t y  to the W m s w  
Convention, t o  France. another High contracting Party to the 
Warsaw Convention. with return to  the United States;  where Ai? 
F ~ n c e ,  the air earner, owns, operates, and controls the aircraft  
and, prior to departure.  delivers proper tieketa to the paisengem 
for their  passage, the Warsaw Convention would be applicable. . . . 
and A n  France . . , aovld  bo entitled to the limitation of liability 
SI% contained ln the Convention againit  the pmaengem?'* 

applies. , , :- 

As has been stated, when the United States adhered to the 
Convention it did so an condition that international flights per- 
formed by the Government would not be affected by the Con- 
vention. Hence, i t  is clear that  military flights would be un- 
affected. So case has been found wherein an attempt was made 
to apply the Convention to strictly military flights. As t o  military 
charter flights, however, plaintiffs and the Government itself have 
sought to avoid the strictures of the Convention on the grounds 
that such flights were not subject to the Convention by reason 
of the article 2 Indeed, the Department of Defense 
a t  one time took the position that the reservation excluded from 

'"*229 F. SUPD. 5 0 1  iN.D. Ga. 1964). affd, 386 F.2d 323 (5th Cir. 1967). 
'"229 F .  Supp. at 806. 

'*'In Flying Tiger Line, Inc. j .  United States, 170 F. Supp. 422 (Ct.  C1. 
19591, the two-sear limitation of actions provmon of  the Convention was 
mraked to mevent the United States from counter-elamnng f a r  damages 
for  last goods on a past freight charter contract with Flying Tiger. 
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the scope of the Convention not only aircraft onned by the 
Government, but also aircraft chartered by the  government.'^' 
Article 26 of the Hague Protocol sought to resolre the issue of 
applicability to charter Rights by permitting States t o  except 
military charter Rights from the scope of the Convention a t  the 
time af adherence.'s- 

The courts. in dealing with the charter question, have i e l ied  
on an "analytic distinction." In Mertens r. Flying Tigei  Line, 
I v c . , ~ ~ ~  the court said:  

Doubt* as t o  the applicability of the Conventian ar 
faer tha t  u-her Raaseielt  . adhered t o  !he C 
did 10 subject t o  the reservation tha t  the Warsaw Con 
not apply to ~nternarionsl transportation tha t  may be "performed" 
by the United States. 11 IS  urged that because defendant's 
plane was regularly and I" fhir inntsnce chartered by the rn i red  
Starer f a r  the transportation of military cargo and perionne: t o  
military destinations this international t ranwor tanan  wag "per- 
formed by the United Sfatea;' thereby making the Convention 
inapplicable. U-e are of the ~ p m o n ,  however, tha t  the transportation 
wag performed by rhe Flyine Tiger Lme, the o w n e ~  and operator 
of the a m r a f t  and tha t  it was performed tor  the United States.  
not br  the United States. 

Other courts have uniformly followed the above rationale.:.' 
2. S e e e s s i t y  for D e l i w r y  of a Ticket .  
Article 3 of the Convention requires the delivery of a ticket 

ta each passenger, which ticket must contain a specific statement 
that the transportation is subject to the liability provisions of 
the treaty In the absence of delivery of a ticket, the carrier 
may not seek to avoid or limit liability undzr the appropnate 
articles of the Conrentian.5r1 An early case construing the delivery 
provisions of article 3 resulted in a strict interpretation of the 
delivery requirement. In Ross v. Pen American World Airica?is,:.2 
an entertainer going overseas a t  the request of the \Tar Depart- 
ment to perform with a U.S 0. troupe was critically Injured 
when a commercial liner upon which she had been booked by 
the Army crashed in Portugal. Plaintiffs argument was that  ahe 
had merely accepted her ticket from the Army employee respon- 

'" 58 A M  J 1II.k L 3 
"-See  C.S. Car?! Acran 
.341 F 2 d  6G1 f?d  Cir. 19651 
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sible for transportation arrangements. She had no knowledge of 
the liability limitation nor had she assented to it. The court held 
that the limitation arose independently of the assent of any 
particular passenger, from the Convention itself, and that B 
carrier need only show that a ticket was delivered and that the 
passenger traveled under the ticket. 

Subsequent cases have been more liberal. They now seem to 
require that  the passenger have an opportunity to inform him- 
self of the limitations by timely delivery of a readable ticket. 
The passenger must have an opportunity to take additional steps. 
such as the purchase of insurance, should he desire to do so. In 
the M e r t e m  case, for example, where decedent w . s  a military 
courier performing a courier run and the ticket was not delivered 
to him until he was aboard the plane, i t  was held that delivery 
was inadequate and the liability limitatmns were not applicable. 
The court said in Msrten*:  

We read Art& 3 ( 2 )  to require that the ticket be delivered to 
the passenger in slch a manner SI t o  afford h m  B reasonable 
opportunity t o  take rneaiurei to protect himself againrt the Ilmita- 

ity , , The dellvery requirement of Article 3 ( 2 )  
ttle senie If i t  tavid be satisfied by delivering the tleket 

to the passenger when the aircraft was several thousand feet In 
the air. . . .= 

The requirement for adequate delivery has also been held to 
mean that a readable ticket be delivered. The District Judge in 
Warren \,, Fl&g Tiger Line, Inc..Z'. after concluding that a 
ticket had been delivered volunteered: " [ I l t  must be said, in all 
frankness, that  i t  would be most difficult for one to read the fine 
print vithout a magnifying g Ia~s . ' ' *~ j  In  Mrrtens, the court ab- 
served that the statement concering the limitation of liability was 
printed in such a manner 8s to be bath "unnoticeable and un- 
readable." And, in LiSi r. Alitalia-Liiiee Aeree ftalime.Zoa the 
court held delivery to be inadequate because the notice of limita- 
tion of liabiiity was unreadable due to "Lilliputian-size" print. 
The "Lilliputian" issue is now probably moot, 8s the notice of 
limitation of liability is now required to b? in 10 point type. 

Rm3341 F.Zd 8 5 1  856 (2d Cir. 1 9 6 5 ) .  The same result was reached in 
Warren Y F i y i n i  Tiger Lines. Inc., 362 F.2d 494 (9th Cir. 19661, where 
decedents ivere given tickets at the b a r d i n g  ramp of the plane upon 
entering. 

- 2 3 4  F .  Supp. 123 (8 .D.  Csl. 19641, res'd. 352 F.2d 494 (9th Cir. 1965).  
"61d. at 230. 
" 2 6 3  F .  Supp. 1 3 7  (S.D. N.Y. 1966). 
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D. STATE WROSGFUL DEATH LIMIT.ATIONS 
Thirteen af the da tes  of the United States still maintain 

statutory limitations on the amount of damages recoverable in 
wrongful death actions The existence af these limitations, sub- 
stantially leas than the maximum recol-err permissible under 
the supplemental agreement to the TVarsaw Canrention,:" presents 
a paradoxical mtuation: The plaintiff with a cause of action to  
which the supplementai agreement applies may be denied the 
more liberal limitation because of the provisions of the le7 hi. 
A parallel paradox existed under the Convention prior to hIar 15, 
1966, the date the supplemental agreement became effective. It 
lay chiefly in the context of a liability limitation !ower than the 
88,300 permitted under the Karsaw Convention imposed b>- the 
la15 of some foreign jurisdiction. The most frequent example 
cited was that of a cause of action arising in Italy, where the 
maximum permissible recovery i ~ a s  stated to be S236.C 
Lowenfeld and Xendelbohn discussed the issue of protecting the 
traveling American public from unrealistic limitation3 on liabil- 
ity in foreign situs law against the background of the imminent 
withdrawal of the United States f rom the Waraaw Conven- 
tion,>:' These writers cited the "KilberF-Peal.Eon-Babcock" line of 
cases as demonstrating that American courts would develop an 
effective rationale for avoiding such undesirable Imitations. 
Their views are also relevant where the limitanone inhere in the 
laws of some of the states. Another writer, Drion, concluded 
that such limitations would not be displaced b? the Conventim 
in view of the attitude taken by courts in the United States 
toward a came of action baaed on the Warsaw Conrention.?-- 

Although most authorities agree that article 17 of the Warsaw 
Convention was intended to create an independent cause of BC- 

a See 1 L X R E I X O ~ R .  A V l A r l O l  ACCIDENT LAW 
tians range from a variable Imi t a t ion  of $10,000- 
shire to $30 000 ~n Illinals South Dakota, and m r g  

. ' i t  18 thAught safe Lo 'assume that the 38.300 
relevant ta Rights begmnmg, endmg. or having an agreed sroppmg place 
in the L'mted States ,,, "F:y6,"",",6';,"","'",:: ~i&;~::y:::$ :F:.p; y:@:T:;::; 
plaintiffs' recovery for decedents' deaths in B mld-an d i i s o n  07er Brazl l  
a a a  limited to $170 by Braiilian i a a  , 

" S e e  Loaenfeld and Mendelrohn. The Cnitrd States a i d  f h r  Warsav  
Conusntzon, 80 HAW L. Rm' 497, 526 (1967). 

"'Sei H. Dnan ,  Llmitvtions o i  L%ubililies in h i e r n a t , o n o l  Air Law 128 
11954),  8 e e  elgo Kreindler, Bupra note 201 at  373. 
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tion, American courts have held otherwise.?': The apparently 
authoritative view in the United States is that  the Convention 
did not create a c a u e  of action.z13 Thus, in those jurisdictions 
applying the classical rule fo r  choice of law in tort  claims, one 
may, as a first step, conclude that the lesser liability limitation 
of the local law will apply. But what of the "overriding federal 
policy" announced in the Warsaw Convention, which permits 
liability limitations, although such limitations contravene the 
public policy of the State? May the "overriding federal policy" 
of the supplemental agreement, envisioning recovery of actual 
damages UP to S76,000, be applied in reverse to supplement a 
lesser limitation imposed by state law??>< The paradox may be 
avoided if B claimant brings an action, arising in the circum- 
stances under consideration, in a forum where the classical rule 
is no longer fo l iowd2- '  Then, given a sufficient nexus of the 
parties, either with the forum or some jurisdiction ather than 
the locus, situs law could well be rejected. 
How long the paradox will continue to  exist is problematical. 

The modern trend has been toward the repeal of wrongful death 
limitations in Some cases, and raising the limits in others. I t  
is not known whether the existence of the limitations will actually 
present a significant problem. Plaintiffs may elect to settle for 
an  amount permitted by local law, and airlines may elect to  
settle for a sum in excess of the local limitations, rather than 
run the risk of litigation. At any rate, should a problem develop 
which is not satisfactorily handled by the courts, there is the 
alternative of legislation. An act of Congress to create a uniform 
cause of action for deaths occurring in international transparta- 
tian by air would be one mean8 of assisting beneficiaries of a 
cause of action arising from aviation tragedies to take advantage 
of the more liberal provisions of the amended Warsaw Convention, 

V. OTHER AVENUES O F  REDRESS 
Where injury or death occurs in a military aviation accident, 

under circumstances in which FTCA is not applicable, there are 

'-*See Lo-enfeld and Xlendelaohn. supro note 210 a t  517. See d m  Calkins, 
T h e  Causa oi Aotion Cndrr t he  li'oraaw Conuenttan. 26 J. AIR. L. & 
COM. 217 (1959). 

n*Sss Noel V. Linea Aeiopostsl Venezolana, 247 F.2d 677 (2d Cir. 19571, 
w t .  denred. 355 U.S. 907 (1967) : contin, Sslaman Y .  Kamnklijke Lueht- 
vaart Maatsehappij, 107 X.Y.S.2d 766 (Sup. Ct. N.Y.  Co. 1951) ,  affd, 
281 App. Div. 965, 120 N.Y.S .  2d 917 (1863). 

"'See Block V. C~mpaqnie Piationale Air France, 229 F. Supp. 801. 611 
(X.D. Ga. 1964). 

" S e e ,  w., New York: Babcack Y. Jackson, 12 N.Y.2d 473, 191 ZI.E.2d 
279, 240 X.Y.S.2d 743 (1963);  Pennnylvania: Griffith Y United Airliner, 
h e . ,  416 Pa. 1. 208 A.2d 795 (1964). 
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alternative avenues throuah which redress may be obtained. 
Generally speaking, there avenues may be classified as adminstra 
tive and legislative. 

A. ADMISISTRATIT'E REMEDIES 
The Armed Services have braad statutory authority to deter- 

mine and settle various types of claims administratively, For in- 
stance. the Military Claims Act ? ' -  prorides authority for eettle- 
ment of claims arising from the actiyities of employees and 
members of the services within the scope of their employment. 
01 otherwise incident to the noncombat actiritiea of the depart- 
ment. The Army Maritime Claims Act s - authorizer administra- 
tive settlement of maritime clams in favor of ,  and against, the 
United States. There are others. under the authority of whim 

ging in ?cope from damage of household 
shipment by the Government.:. to claims 

Act  .-' is o i  greatest interest vithin the 
Gorernment-owned i ehicles s.. 

framework of this discuesmn. Pertinent pioweion8 of that statute 
are as folla,v. 

l a >  U.:der suct. r e p l a t m i  as t i e  S e r r e ~ z r y  of i mllllary deptlr- 
lnent may prescribe. he or, rubjeei 50 eppee.1 t 
. idrocate G e n e l i .  of an armed iarce under h 
r1es:gnated by h m  may settle. acd  pa>- ~n ar am0 
$5.000 B claim w a i n i t  the Un:ted States for- 

e.ther c a u e d  by B c o r  ernplasee of tha- depar:menr 
lee,  or Marine COrD:. a. 
e a i  hi. emp:oymenr. or 
of t b t  dephrtman- 

i the Secretary of t he  mili tary deparrmenr concerned con 
s:derr tha: B claim in excesb of $5.000 is m e r ~ f o r m x  ar.d aoc ld  
o the r r i i e  be carered by rhia rection. he may pay t b e  claimant 
$5,000 and report rhe e x e ~ $  to Canereii for ~ t s  conaiderarim 

Claims far per~onal injury or death of a SerYice member or 
civilian employee incident to service m e  excluded, as are claims 

' 10 T.8 .C  8 2733 (1964).  
. . I O  K 8.C 5 8  4 8 0 1  4804, 4806 (18641.  See Xhalen. T h e  Sett lemen* 0.r 

Arniy Maritime Clnims, 34 &ILL L Rtv. 136 11966) .  for a definihw dis- 
Cushion of  service maritime elaims settlement authority 

"31htary Personnel and Civilian Employees Claims Act. 78 Star. 7 6 6  
11964). en anierded,  78 Stat 738 11965)  

r ' l G  U.S.C. 5 2736 (1964). 
jn 10 U S.C 8 2733 ( 1 9 6 4 ) .  
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wherein the claimant, his agent or employee, was contributorily 
negligent. 

It will be noted that there are two circumstances in which a 
claim may rise under the Military Claims Act: Where the dam- 
age is caused by an employee or service member acting within 
the scope of his employment; and incident to noncombat activi- 
ties. Thus, under the former circumstance, "scope of employment" 
must be present before a claim will lie. In  the latter aspect, all 
that  need be shown is that  damage was sustained "incident to 
noncombat activity." 

What constitutes a "noncombat activity" is described as: 
[Alurharized activities esential iy  mllitaiy in nature,  having little 

parallel ~n civilian pursuits and which historically have been eon- 
aidered as furnibhinn B ~ r m e r  basis for  oarmenl of  CisimE. such as _ . .  . .  
p m e t m  firing of m i ~ s i l e ~  and weapon%. training and field e x e r o i e ~ ,  
and maneuvers, ineiudinp, in connection therewith. the operation of 
ancrait,  . . . .= 

The application of the "noncombat activities" provision ha3 
been liberal, and has been stated as giving the claimant benefits 
comparable to  those he would receive under the doctrine of res 
ipsa lopititvr by some courts in civil cases.z1p 

While a claim arising anywhere in the world would be payable 
if i t  arises under the "noncombat activities" d a m e  of the statute, 
a claim arising under the "scope of employment" clause would 
be payable only if i t  arose outside the United States or its pos- 
sessiamz2' 

Which a8pect of liability under the Military Claims Act is to 
be preferred in connection with a claim for injury or death 
of a passenger in B military aircraft? Clearly, the "noncombat 
activities" aspect is preferable, for there i s  no necessity to find 
either negligence or  mope of employment. The difficulty with 
this view is that  i t  strains the language of the definition of "non- 
combat activity'' to apply it to a "on-tactical military passenger 
plane. 4 n d  the air transportation industry certainly provides a 
"parallel civilian pursuit." 

Severtheless, Air Farce policy is to settle such claims under 
the "noncombat activities rationale." While the Army does not 
have an official policy, due to B lack of experience in claims 
for injuries by aircraft  passengers, the attitude of a t  least one 
key official in the Army Claims Service is that  such claims, being 

-Army Reg. No. 27-21 (28 Jun. 1861).  

'"Such claims inside the United Statea or its passeisions are pre-empted 
-u.s DEPT or ARMY. PAIIPPLFT NO. 21.162, CLAIMS 11s (186s). 

by the Federal Tort Claims Act. 
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analogous to  claim8 against commercial carriers, should be hand- 
led under the "scope of employment" prong of the Military 
Claims Act. Under the Army view then, a claim for injury or 
death of a passenger on a military aircraft would be handied 
as though it  had been filed under the administrative provisions 
of FTCA. 

It thus appears that the passenger on a military aircraft, 
killed or injured under circumstanceS where FTCA provides no 
remedy, may be compensated under the Military Claims Act. In 
the Pignataro case,"?' for instance, where a dependent w 8 s  in- 
jured by severe air  pressure in a military plane o ~ e r  a foreign 
country, a claim would have been payable under the Military 
Claims Act, either under the ''scope af emplayment" rationale 
or  the "noncombat activities" rationale. On the other hand, the 
plaintiff in the Speler case w would have had no claim since 
claims by cirilian employees arising in the couise of their em- 
ployment are barred. 

B. LEGISLATIVE REMEDIES 
Another avenue for obtaining redress is through congressional 

relief in the form of a private bill."i The bill may take the form 
of a direct payment of money or it may confer jurisdiction upon 
a court to hear and render judgment on a claim. 

The case of Mossey v. Lhi ted  States F resulted from a private 
bill which authorized a federal district court to hear and render 
judgment on the claim of an employee of the Civil Aeronautics 
Agency who uas injured in the line of duty while teaching a 
naval cadet how to Ry. His claim was denied by the court on 
the ground of assumption of risk. 

Relief may also be had for claims which rest an other than 
legal grounds.?*' An unusual claim which resulted in a hearing 
before the Court of Claims by means of a private bill was 
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Amiger v. Cnited States.'ls This case resulted from the midair 
collision of a Navy plane with a Varig liner over Brazil in 
1969,s80 in which 19 members of the United States Navy Band 
were killed. The widows af decedents acknowledged that there was 
no legal claim, both by reason of the incident to service bar and 
the foreign country exclusion of FTCA. They argued that over 
a period of years the band drum major had made a practice 
of distributing commercial insurance applications prior to flights 
and that the members generally purchased insurance in amounts 
ranging UP to $50,000, that the band members had come to rely 
upon the drum major f a r  the service, and that on the date of 
the fatal  flight, the drum major failed or neglected to make 
insurance forms available. Absent this failure, the argument ran,  
each deceased sailor would have left an estate in the amount of 
the insurance purchased. The Court of Claims considered these 
claims "within the framework" of FTCA and held that the 
plight of the plaintiffs w a 3  due to the negligence of the drum 
major in failing to provide the insurance farms according to the 
custom upon which the band members had come to rely. Plain- 
tiffs were awarded $25,000 each. 

Thus, even where no judicial remedy exists and no claim is 
possible within the administrative claims settlement authority 
of the military services, relief through congressional enactment 
is possible. I t  is emphasized that this is a last resort, being both 
time consuming and uncertain. The case8 cited above, however, 
illustrate that  i t  is sometimes successful. 

VI. CONCLLSION 
The underlying theme throughout this article has been tha t  

the majority of persons comprising the group "passengers on 
military aircraft" are service members and civilian employees of 
the United States. 4s the law has developed under the Federal 
Tort Claims Act, no claim exists for service members killed or 
injured while pas8engei-s a n  military planes. By judicial fiat, ad- 
ministrative benefits accruing from their status as service mem- 
bers is their only source of eampenaation. Civilian employees are 
precluded from recovery under FTCA by the express terms of 
legislation authorizing benefits for such employees injured while 

"338 F.2d 625 (Ct. CI. 1864). This may have been the iart "Congres. 
Qionsi Reference" ease sent ta the Court of Claims. In Giidden Y. Zdanak, 
370 U.S. 530 (1862).  the Court of Claims was recognized 88 B eonstitu- 
tlonai court under art. 111 of the Constitution. Five of the Justices thought 
that recognition precluded further handhng of congresnianal references. 

"The esae of Trsmontana ji. S. A .  Empresa de Viaeao Aerea Ria 
Grandsnee, 360 F.2d 468 (D.C. Cir. 18651, arose from the aame incident. 
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Performing duty. Other individuals who may be authorized pas- 
sage on military aircraft h m e  a remedy under the FTCA, sub- 
ject to a showing of negligent or wrongful conduct, scope of em- 
ployment, and occurrence of injury or death within an area for 
which claim8 ale not excluded by the express provisions of 
FTCA. 

In many cases, mdividuala will have executed B pre-flight 
waiver of liability. In that event, recovery will depend upon the 
policy of the applicable state law concerning prospective waivers 
of liability for negligence. 

Doubtleaa many legal echolara will disagree, but the writer 
believes that the "incident to service" rule is basically sound I t  
has perhaps been stretched in  it3 application to ser%-iCemen in- 
jured while engaging in activities having no, or  at most only 

nuated connection with their duties as 
ripe f a r  a redefinition of the concept f o  
and uniformly establishing those situations in which a 
member is incident to service and when he 16 not. While 

the substance of the redefinition ii not clear a t  thii  time. I t  should 
siirei? beFln with a determinailon o f  the dut?- -tatus of the 

death of a passenger on a United States. 
loilger faced with an arbitrary and totnlly 

86,300 Khile the amended maximum 
arbitrary. It 1% more realistic and, in many 

te damages. For other flights, the pur- 
chase of supplemental insurance, a t  modeat expense. zhould pro- 
ride adequate protection for  SUT\-~WTS m the event of death, 

Again, the great majority of passenger: on military aircraft 
are military persona, currentlr barred from receiving compensa- 
tion f a r  injuries sustained therein. Should the Lee m e ,  the most 
recent case invoiving a claim far the death of Servicemen on a 
military plane, reach the Supreme Court ,  the exclusionary rule of 
the Fares case may well be modified so 8s to permit such claims 
under appropriate circumstances. 
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