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PREFACE 

The Military Law Review is designed to provide a medium for 
those interested i n  the field of military law to share the product 
of their experience and research with their felloiv lawsers. Arti- 
cles should be of direct concern and impart in this area of 

lasting value as reference material for the military lawyer. 

The Military Law Review does not purport to promulgate De- 
partment of the Army policy or t o  be in any sense directory. The 
opinions reflected in each article are those of the author and do 
not necessarily reflect the views of The Judge Advocate General 
or the Department of the Army. 

Articles, comments, and nates should be submitted in dupli- 
cate, triple spaced, to the Editor, .lIil&tary Law Ret'iew, The 
Judge Advocate General's School, U.S. Army, Charlatteaville. 
Virginia 22901 .  Footnotes should be triple spaced, set aut on 
pages separate from the text and follow the manner of citation 
in the Harvard Blue Book. 

This Review may be cited as 43 MIL. L. REV. (number of page) 
( 1 9 6 9 )  (DA Pam 27-100-43,  1 January 1 9 6 9 ) .  

For sale by the Superintendent of Documents, United States 
Government Printing Office, Washinptan, D.C. 20402 ,  Price: 
1.75 (single copy). Subscription price: $ 2 . 6 0  a year;  $.75 addi- 
tional for foreign mailing. 

t scholarship, and preference will be given t o  those articles having 
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THE FREEDOM OF INFORRIATION ACT AND 
PRETRIAL DISCOVERY* 

By Major Wilsie H. Adams, Jr:' 
This article discusses the 1066 amendments to  5 U.S.C. 
1002, allowing greater access t o  government agency TEC- 
or& end authoritiizg federal courts to enjoin agencies 
f r o m  unreasonably withholding such records. Procedare 
under this Freedom of Information Act, as amended, is  
compared w i t h  discovery proceedings under the Federal 
Rules of Civil Procedure, including the factors upon 
which Q sound choice between the two m y  be made b y  
a litigant. The author cmtcl%d,es that  the new Act  can be 
a useful discovery tool, provided that the "exemptiow" 
are not interpreted so as to  continue the denial of needed 
information; and he suggests that a new all-encompas- 
sing discovery statute be  emcted independent of  any 
larger QCt .  

I. INTRODUCTION 

One of the most significant aspects of the Freedom of Infor- 
mation Act '  is the creation of a judicial remedy for the wrongful 
withholding of Government information from the public. Sub- 
section ( c )  of the Act provides: 

Upon complaint, the district court of the Uniwd States in the din- 
tr ict  in which the complainant resides, OT has his p~ineipal place of 
business, or in which the agency records are situated ahail have 
jurisdiction to e n j m  the ageney f rom the withholding of agency 
records and to order the production of any agency recorda impro- 
perly withheld from the complainant. 

This grant of power to the courts adds a new judicial route 
through which to obtain information. The original route is "pre- 

*This article was adapted from a thesis presented to The Judge Advoeate 
General's School, U.S. Army, Charlortesuilie, Virginia, while the author 9 . 8 3  
a member of the Sixteenth Advanced Course. The Opinions and eonelwioni 
Dresented hmein are those of the author and do not n e e e s ~ a n l ~  remesent  the 
;iews of The Judge Advocate General's Sehwl or any athe; goiernmental  
agency. 

**JAGC, U.S. Army; Instructor, Procurement Law Dinsion,  The Judge 
Advocate General's School, U.S. Army; B.S.,  1960, United Stares Military 
Academy; J.D., 1966, Georgetown University Law Center; admitted to  prae- 
tice before the United States Dirtnet  Court  for the Diarrift of Columbia and 
the United States  Court of Military Appeals. 

'80 Stat .  258 (1966), codified by 81 Stat .  64 (19671, 6 U.S.C. 5 652 
[hereafter referred to 88 the Aer]. The Act, &1 originally enacted, le set 
au t  8s an appendix to this paper. All qvotations within this paper are f rom 
80 Stat. 260 (1966) fo r  ease of reference to the legislative history. 
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43 MILITARY LAW REVIEW 

trial discovery" under the Federal Rules of Civil Procedure,? but 
that  i8 available only to parties who are actually in litigation. 
Were a party able to  reach the same destination at the same time 
with either, the difference between the two routes would be in- 
significant. However, auch is not the case; thus it is advantageous 
to examine the features of each route and to identify the factors 
to be considered in selecting a route. 

11. BACKGROUSD OF THE FREEDOM 
OF INFORMATION ACT 

In order to understand the judicial proceedings provided by the 
Act it is necessary to examine the background of the Act.' This 
law is not the first attempt by Congress to provide comprehensive 
lepielation in the area of public access to Government informa- 
tion. This Act is basically an amendment to the "Public Informa- 
tion" section of the Administrative Procedure Act.' While in- 
tended to make records available to the public, the broad lan- 
guage of the old statute was used by the executive agencies as 
authority for withholding information from the public 

' 2 8  U.S.C. 40 1-2710 (1964).  
' I t  is not intended here to provide en exhau8tive study of the legislative 

history of the Act. This has been done I" ArTORNCI GeaERAL HEMoR*rour 
ox THE PuBLlc I ~ F O R M A T L O S  SECTLOX OF THE ADMIWISTRAIIW PROCEDURE ACT 
i I Q S i )  [hereafter cited 81 ATT'I GEN. M E M O ]  and in Davis, Thc I n i a m  
tian A c t '  A Preliminary Anelysia. 34 U. CHI.  I. RFY. 761 (1967).  

' 'Except to the extent tha t  there is involved (1) any function of the United 
States requirmg secrecy ~n the public interest or (2) any matter relating 
aalely to the internal management of an agency- 

( a )  Every agency shall separately rrate and currently publish in th% 
Federal  Register (1) deacriptioni a i  Its central and field organnation 
includrng delegations by the agency of final authority and the established 
places a t  which, and methods whereby, the publie may secure information or 
make submittals 01 requests,  (2) i taiemenri  of the general eour~e  and method 
by which i t s  functions are channeled and determined. including the nature and 
requirementa of all formal or informal procedures available as well 8s forms 
and instruetima as to the ieope and contents of all papers, reports, or 
examinations. and (3) substantive ruies adapted 8s avthorlzed by IPw and 
statements of general policy or interpietarions formulated and adopted by 
the agency for the zuidanee of the publie, but not rules addressed to and 
served u m n  named ~ e r i o n s  in aceordance w t h  law. KO  emo on shall in any 

' 6  U.S.C. S 1002 i l Q 6 0 .  The text a i  the old statute provided: 

iannir~ce required b resort  LO organization or proceduremat so published. 
( b )  Every a g ~ n c y  shall publish or, in aecordsnee with pvblirhed I Y l e .  

make avallable to nubile moeet ion  a l l  final ~nin ions  or orders in the adjudica- 
tion of ce& (exlept those' required for  gdod cause to be heid eanfidentml 
and not cited a i  precedent.) and sli rule%. 

( c )  Save as otherwise required by statute,  matters of official rmord 
shall in aceordance with pvbhbhed rule be msde available to perrons properly 
and directly concerned exeept i n fo~mal ion  held confidential for  good ePYSe 



INFORMATION ACT 

Such language as, "in the public interest," "internal manage- 
ment," "goad cause," and "to persons properly and directly con- 
cerned" were familiar reasons for  refusing to grant  access to  
Government documents.' Xi0 judicial procedure for correction of 
executive abuse of this section was provided. In order to prevent 
abuses by the executive of the public's right to access to Govern- 
ment information, the Freedom of Information Act changes the 
law in three significant x,ays.8 First, it  eliminates the require- 
ment that one seeking access to Government records be "properly 
and directly concerned." The law now indicates that  "any per- 
son" will have access to most records. Secondly, the Act replaces 
the broad language of the old law quoted above with nine 8ome- 
what detailed categories of information which n a y  be exempted 
from disclosure. There is nothing in the Act which prohibits 
disclosure of any record: Finally, subsection (c)  of the Act 
provides judicial redress for the wrongful withholding of records 
by an agency. 

111. SIGNIFICANCE O F  RELEASE TO ANY PERSON 

The radical shift to the "any person" standard may have can- 
sequences not foreseen by the drafters of the Act if one of the 
interpretations3 attributed to the act is accepted. It is in the 
nature of man to disclose certain information to some people 
that he would not disclose ta others. For example, one will 
naturally disclose more details of his business operations to his 
accountant than he will to his competitor. The resolution of the 
question-"What is to be disclosed to  whom?"-invariably in- 
volves a balancing of the nature of the information ta be released 
and the character of the person who will receive it, 

Professor Kenneth Culp Davis has taken the position that the 
Act precludes "the balancing of the interest of one private party 
against the interest of another private party." While this may 
be true with respect to Government records which do not fall 
within one of the nine exemptiona, it is not necessarily true for 
those records which can be classified within one or more of the 
exemptions. 

I See H.R. REP. No. 1487. 89th Cong., Zd Sese. (196s) [hereafter r e f e m d  

'See Kass. The Saw Fveedon o j  Inio-tian Ant, 63 A.B.A.J. 667, 

'Sss Davis, ~upro note a ,  st 76s. 
8 D a v i ~ ,  wpra note 3. 
' I d .  at  766. 

t o  a3 the Houae Report and cited 8 8  Hacse Rm.1 (emphasis added). 

668-68 (1967).  

*oo b i M B  S 
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Professor Davis reaches his conclusion in this n a y :  
The Act'? sole  concern 1s w t h  a h a t  must be made public 07 

not made publie. The Act never provider for dirclorure t o  pome 
p'ivate pa-:les and ridholding from athers.  The main p ~ o n s i o n  of 
Beetion 3 bays that information IS LO be made avaiable " t o  the 
public" and the central p r n w r m  of subsectlam ! e )  requires a w l -  
ability a i  records t o  "any pemon." 

That reooimd disclosure ,under the Act can never depend "pan 
the intereat or iaek of interest of the party reekmg diSelomra is 
emphasized by the history. The p~e , laus  section 3 provided fa r  dis- 
clomre ''to p e m n s  properly and dlreetly concerned." That was 
changed to "any pereon " 

[Ulnder the Act,  Emle Sam's informatmn is either made pub. 
lie OT nor made public. The Act never 7epuiras it to be protected 
from all except those r h o  haie a special need far I t .  

[AI can~equenee of 1:mifmg the AeVs prowiion(i t o  disclosure 
"to the public'' and 'IO m y  perbon" is t o  preclude the balancing of 
the interest of m e  private party against the interest of another 
p m a t e  party: 

But there may be fiawvs in this approach. In the first place 
there is no "sole" concern of the Act. The Act i s  as much con- 
cerned with who IS to make the decision to release information. 
and how the decision is to be made, as it is in what the ultimate 
decision will be. Hence Congress provides the guidelines for the 
executive to follow in carrying out the will of Congress and pro- 
vides judicial iunsdiction and sanctions to insure compliance. 
Even if the "sole" concern of the Act were Kith the decision it- 
self, a more correct atatement of the issue to be decided would be 
what must be made public or what m a g  be withheld rather than 
"what must be made public or not made publie." I t  is not true 
that "under the Act, Uncle Sam's information 1s either made 
public or not made public." K h a t  is true is that under the 
Act, ''Uncle Sam's'' information is either made available to 
any person, or if an exemption ta disclosure can be applied. 
an agency has the discretion to refuse disclosure to a parti- 
cular person. As Professor Davis himself points aut, "the 
Act contains no provision foibidding disclosure.'' Thua nhiie 
the Act may not "[require information] to be protected from 811 
except thaae who have a special need for it,"'- it does permit 
disclosure of exempted records t o  those having a special need 
f a r  it. 

" I d .  (emphasis added) 
"Id. at 7 6 6 .  
- I d .  at 765 (emphasis added) 

4 
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This does not imply that  the interest of the party seeking infor- 
mation from the Government still occupies the same position of 
importance it did before the Act. Obviously it does not. Congress 
did intend to eliminate this factor in most instances. Consider 
the following analysis: 

As mentioned earlier, the original public information seetion re- 
stricted the availability of government records to persons "prepelly 
and directly concerned." The AttDrnPy Gansrds Manual an the Ad-  
minldtmtiw Praoadwe A d  interpreted thin phrase to apply to "in- 
dividuals who have B Ienitimate and valid ~ e a m n  for  s e e k i w  access 
t o  an agency's records? Surely m e  would think the interested taa-  
payer or the inquisitive newsman falls  in the category of having 
"leeitimate and d i d "  reasons for reekinr information from the 
Government. But this  was not the ease, and the Attorney General 
decided tha t  each agency wanid be the "primary judge of  whether 
the person's intereat is  avch as to require i t  to make i ts  official 
record8 available for  his inspection." 

Congreas carefully rejected this position by establishing the 
principle tha t  public records should be available to m y  person. The 
n a t w e  of the reeorda themselves, ra ther  than the interest of the per- 
son seeking the records. is now the controlling teat. The Senate re. 
port eonelvded that  "for the great  majority of different records, the 
public as a whale has  a r ight  t o  know what  i ts  Government is do- 

Congressional evaluation of the "nature of the records them- 
selves" is to be found in the nine exemptions to compulsory dis- 
closure provided in the Act. Thus where the nature of the infor- 
mation is such that it should be made available to any person 
regardless of his interest. Congress has provided no exemption to 
disclosure. Where the nature of the record is such that  disclosure 
to "any person" should not be made, Congress has in the exemp- 
tions provided permissive authority to withhold that  informa- 
tion. Discretion still remains with the executive, who is not pre- 
cluded from considering the interest of the person seeking infor- 
mation. In fact, as described more fully below, it  may be reason- 
able to assume that with respect to wme of the exemptions, the 
Act does in fact require consideration of the interest of the 
party seeking disclosure of Government documents 

ing."" 

IV. INFORMATION AVAILABLE UNDER T H E  ACT 
IS LIMITED TO RECORDS 

I t  is necessary here to note that  the disclosure required by the 
Act relates to "records." Subsection (c)  of the Act stated: 
"[Elvery a g e n ~ y  shall, upan request for  identifieble records, , . . 

" Kars, a ~ p m  note 5 ,  at S58 ( fwtnotes  omitted). 

A00 l W l B  6 



43 M I L I T A R Y  L A W  REVIEW 

make such records available to any peidon.'' (Emphasis added.) 
Two problems are suggested by the phiase "identifiable records.'' 
The first, relating to identification and its effect on disclosure i s  
fairly easily disposed of here. As one article has painted out, 
"The identification requirement was added a t  the suggestion of 
the Senate Judiciary Committee to remove from the agencies 
what could otherwise have been an intolerable burden." The 
Senate Report explains what degree of identification i s  required, 
namely "a reasonable description enabling the Government em- 
ployee to locate the requested recards."" The report goes on to 
atate "This requirement of identification is not to be used as a 
methad of withholding records." li What constitutes a "record", 
houwer,  presents a more difficult problem. The problem arises 
from the fact that the Act does not define the term "record." I t  is 
conceivable, therefore, that an agency could refuse ta furnish 
material on the ground that the material requested does not con- 
stitute a record. The problem has received this discussion one 
commentary : 

I t  is likely tha t  the i e m  "agency records" iike the ~ imi la i ly  un- 
defined fermi "public records" and "official records" which raised 
eaniiderable difficulty under the 1946 Act, wdi eanse eonfuaion. Al- 
though the phrase "agency records" would itself seem to include all 
in fomat ian  related to the operation of an agency and all 
information canrained in Its  filea, an agency might conceivably argue 
tha t  "records" connotes some formal pmcess of recording and does 
not include certam material m agency files such 8s let ters and 
memoranda. On the other hand, subsection (e1 exempts ~nter- and 
intra-agency memorsnds and letters, arguably implying t h a t  "me- 
ords" include not only "official" documenti but slm i tems such 8 s  
l e r t e r ~  and memoranda. The best solution would be to exclude from 
the dehnirian of records only item% having no relation to the agency's 
functions (personal letters fa r  example), m c e  the exemption ~n sub- 
section ( e )  should prwide  adequare protection for  t h e  ageney. To 
allow a general defense tha t  a regvlated doeliment is Lot a "record" 
would merely add another exemption and inclearie the possibility 
of abuse.' 

The author of the discussion above did not have the advantage 
of the Attome&! Geneval's Menior&%dum, subsequently published, 
in which a definition a i  "records" is set out for the guidance of 

"Fate, FIerdom a/ In/ormation. The Statute and the Repulatim, 56 
GEO,~,L,J. 18. 25 (19671. 

S. REP. KO. 813, 89th Cong., 1st Seas. 8 (19681 [hereafter referred t o  
as the Senate Report  and cited as SPS. Rm.1. 

Id. The Senate Report alia indicates tha t  this standard of identifleatmn 
LS aimdar to tha t  ~n pretrial  discovery. Id. a t  2. See oljlo ATT'I GEN. MEMO. 
24. 

"80 HUIV. L. REV. 909. 810.11 (1967) (footnotea omitted) 

6 A00 8,248 
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the agencies in preparing regulations implementing the Act." 
This definition is generally in line with the one suggested above. 
However, a recent study of the- regulations implementing the 
statute revealed that  while the definition cited by the Attorney 
General has generally been followed in the regulations, never- 
theless, "[t] he regulations are divided on whether research dats, 
designs and drawing are records," In other words, even with 
an acceptable definition, the problem remains. 

Regardless of the definition af "records" which one might pre- 
fer, the mere fact that  the Act speaks in terms of "records" 
rather than a more general term such 88 "information" may be 
significant when one compares access to Government information 
through pretrial discovery and by way of the Act.'O 

V. THE SIGNIFICANCE OF SUBSECTION ( f )  

Before moving to a consideration of the exemptions "' them- 
selves, it  would be best to  comment on the significance of sub- 
section ( f )  of the Act. Professor Davis has taken the position 
that  subsection ( f )  of the Act may seriously restrict the inter- 
pretation of the exemptions in subsection (e).** 

Subsection ( f )  states: 
Nothing in thin aeetian authorizes withholding of information or 
hmitmg the availability of records to the publie, except as apeoit- 
ioolly i t a t ed  m thia aeetian . . . . (emphasis added). 

mmenm material made or acquired and preserved ~ o l ~ i y  for  referenee or 
exhibition purposes, extra eopiee of documente preserved only for eonren- 
ience of reference. and staeka of publicatianr and of processed documents 
are not included within the definition o i  the word 'records' 8s ueed in this 
A", I. ... ". 

" N o t e  myra note 14, at 27. 
I t  is the absence in the A d  of other meam of obtaining information, 

such ai by interrogatories or depositions tha t  i8 significant. Sea p. 31 injm 
" T h e  exemptions m e  found in subsection (e)  of the Act which ia 
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Professor Davis, after quoting the Senate Report,zi concludes: 
The pull of the word "specifically" i? toward emphasis on statu- 

to ry  language and away from all 'Ire-awuay from implied mean- 
ings. away from ielisnce on legidative history. away from needed 
judicial legidation 

Courtr tha t  usually constitute themselves working paitnerb u i t h  
legislative bodies to produce sensible and desirable IegiJlation may 
fol iow t h e n  accustomed habirr in nairrdumg the arcertionable mean- 
ing  of the word8 of an exemption, but in some degree they me re- 
micred  I" fallowing chow habits _n broodcnzng tha t  meanini. The 
"spociflealig stated" reirriction operates in only m e  direction. 

. . [Mly opinion 3s that  [ the "apecificaily stated" clause] i s  
often relevant I" derermimng the  proper merpre ta r ion  of pariieu. 
181 exemptmi." 

A s  Professor DSVE points aut, the Attorney General's .Ilsmo- 
randzim does not apply the "specifically stated" clause in inter- 
preting each exemption." The Attoineg General's .Memorandum 
mereiy restates the House Report and attaches no independent 
significance to subsection ( f )  .? 

The proper interpretation of aubsection (f) and the legislative 
history referred ta would Seem to be that this subsection does have 
independent significance but not that attributed to  i t  by Profes- 
sor Davis. The writer suggests that  subsection ( f )  is telling the 
executive and judicial branches that if they wish ta withhold a 
record they must be able to fit the record within one of the ex- 
emptions created by Congress. So new exemptions are to be cre- 
ated. In subsection ( f ) ,  Congress 1s concerned with the number 
of exemptions and who is to create them, rather than with the 
scope of the exemptions created by Congress in subsection ( d ) .  
Far example, subsection ( f )  should be cited by a district court to 
disapprove an attempt by an agency to withhold information on 
the ground that the release of the requested information would 
serve no useful purpose. This ground does not appear as an ex- 
emption in subsection (e) and would represent an attempt by 

*'The quoted langvage 11: "The purpoae of this subsection i s  Io make It 
clear beyond a reasonable doubt tha t  all matamls of the Government are to 
be made avsilable t o  the public by publieatian or otherwise unless explicitly 
allowed t o  be kept Secret by one of the exemprmn~ in subsection ( e )  " (SET. 
REP. 10). 

"Dams, BUPTO now 3, a t  783-84. 
" I d .  a t  784. 
"ATT'Y GEI. MEMO. 39. I h e  appliesble portion Of the language of the 

Hame Report a8 quoted i s  "the purpose of this subsection 18 to make clear 
beyond doubt tha t  all the material3 of [ the executive branch1 are to be 
available io the public u n i m  specifically exempt from disclosure by the 
pro~isions of subsection ( e )  or limitations epelled Out in earlier subsection%. 
. . ." (HOUSE RDF. 11). 

8 AGO "BtB 
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the executive branch to create a new exemption. Subsection ( f )  
should not, however, be interpreted, as suggested by Professor 
Davis, as prohibiting the broad interpretation of a particular 
exemption found in subsection ( e )  to produce a sound result in 
a particular case. 

VI. SOME OBSERVATIONS APPLICABLE TO 
ALL OF THE EXEMPTIOXS 

As was pointed out above, the exemptions to disclosure to any 
person represent an attempt by Congress to use the nature of 
the record as the criteria upon which to base the decision to dis- 
close or withhold B requested document. The exemptions are the 
key to the Act. Whether the abusive withholding of information 
which ga7-e rise to the Act ia to be eliminated will depend upon 
the interpretation of the exemptions. If they are interpreted 
broadly, one could find a t  least one exemption applicable to prac- 
tically any Government record. The exemptions, while more de- 
tailed than the broad exceptions to disclaaure under the old 
statute, are still quite vague in many meas. It has been shown 
that the interpretations of the exemptions made by the agencies 
in the regulations implementing the Act hare indeed been quite 
broad.2. While these interpretations will be subject to judicial 
scrutiny in a particular case, it would be advisable here to ex. 
amine the general effect of stating that a particular record falls 
within one of the c l a ~ ~ e s  of exempted material. Note flrst that  as 
stated abave, the Act does not require that exempted material be 
withheld. Further, subsection (e)  begins "The provisions af this 
section [the Act] shall not be applicable . . ." (Emphasis 
added.) When the Act is "not applicable" the reguirement to dis- 
close imposed by the Act does not apply to the material within 
the interpretation of the exemption. Whether a reguirenent t o  
disclose may exist independent of that created b y  the Act re- 
'nains to be ~ e e z . ~ ~  

'I See Note, ~ u p r o  note 18. 
This interpretation should not be confused with B closely related propa. 

aition aet forth by Professor Davis that "the . , . exemption8 do not apply 
and w h m  the Ac t  has no effect, the law is what it would have been with& 
the enactment" (Damr, sup70 note 3,  at 786 (emphasis added)).  The losieal 
extension a i  the argument that the "Act has no effect" would be that therefore 
the distnet eonn han no junedietian if an exemption applies since ita j u ~ i ~ .  
diction la created by the Act. It ia Jvbmltted that the jurisdiction of the 
court will m n i v e  the finding that an exemption applies and that wurf having 
jurisdiction may order even exempted material to be made available if the 
pfinmples of eammm law, equity OT another statute might BO mquire. This 
poaition will be developed mole fully below. 

A00 WZ<B 9 
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Accepting the premise that an agency may choose to disclose 
information exempted by the Act, there is nothing in the Act 
which would prohibit disclosure of exempted material to one 
person but not to another. Likewise there is nothing to prohibit 
an agency from disclosing a portion of an exempted record, but 
not the entire exempted record. Such practices as striking out  
names from opinions, or separating opinions from facts, or re- 
waling information while withholding the Source of that infor- 
mation are not prohibited with respect to exempted material. 

VII. THE EXEMPTIONS 

A detailed analysis of the legislative history and possible inter- 
pretations of each of the nine exemptions is unnecessary since 
the primary concern here is not so much with nhether a particu- 
lar record will be disclosed, but rather with haw a decision on 
that question will be reached. Nevertheless, i t  is appropriate a t  
this point to consider a few of the exemptions in order to illus- 
trate what has been said above and to facilitate the discussion of 
the exercise of its new jurisdiction by a district court. 

The exemption which probably has the mast sipnificanee in an 
examination of the inter-relationship of the Act and pretrial 
discovery is exemption 6,  This exemption relieves the agencies of 
the obligation of disclosing "inter-agency or intra-agency memo- 
randums or letters which would not be available by law to a 
private party in litigation with the agency." 

In considerinn this exemption, the Senate report states:  
I t  was painted out m the comments of many of the agencies that 
~t would be impossible to hare any frank discvirion of legal and 
policy matters I" w m i n g  if d l  such writing8 were t o  be avbieeted 
t o  public scrutiny. It was argued. and with merit, that efficiency 
of Government would be greatly hampered if,  with respect t o  legal 
and policy matter&, all Government agencies were prematulely forced 
t o  "operate ~n a fishbowl" The committee 1% coni,ineed of the merits 
of this general propasitmn. but it has attempted t o  delimit the ex. 
eepiion a8 narrowly as conniatent with efficient Government opera- 
tion.'- 

The House committee generally followed the Senate in explain- 
ing this portion of the bill but added the following: 

Thus, any internal memorsndumi which would routinely be disclosed 
t o  a private party through the discovery process ~n litigation with 
the agency would be available to the pnblic.u 

'I SEN. REP. 8. 
a HOUSE REP. 10. 

10 
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I t  is this last statement which cause8 the mast difficulty. With- 
out this statement, the language of the Act could be interpreted, 
within the context of the Senate Report, to mean that "inter- 
agency or intra-agency memorandums or letters" need not be 
disclosed to "any person" except a prirate party who under exist- 
ing discovery rules would 

Such an interpretation, though admittedly strained, could lead 
to desirable results in a particular case. Consider this situa- 
tion proposed by Professor Davis: 

The words ''a private party" seem to msnme t h a t  every memoran- 
dum or let ter would either be available or unavailable to 'Is private 
party" under discovers and d a t e d  law, but tha t  assumption in er. 
n m e o u ~ .  All government records fall into three Cs tegoI ie9 tho88 
which m e  (1) alaays, ( 2 )  never, and ( 3 )  sometimes avbject to 
diamvery. The large category 1% probably the third for  the  need af 
the party seeking the information ii umally B factor.  The fifth ex- 
emption i s  workable for  the firm and the second categories. But 
when a memorandum or letter would be subject to d i m v e r y  by a 
party whase need for  i t  is strong but not by a par ty  whose need 
f a r  it IS weak, should the agency diacloae it, refvie disclosure, or 
apply diieovery law to the fac ts  about the PaItieular sppheant?  
The last  course seems desirable. but the Act seems to forbid tha t  
course, for it ~ e q u i ~ e s  d i d o s u r e  to "any penon" . . . ." 

Here then is the predicament. The agency is not likely to dis- 
close the record to "any person" because of the nature of the 
record itself. The record is presumably one which should not be 
made public, but under the interpretation of the Act contained 
in the House Report it must be made public if the Act is not to 
result in having more information withheld from the individual 
than would have been withheld before Congress took action to 
free the information. What can be done now to correct this 
situation? 

"This is not to say tha t  the statement in The House Repart i s  not the  
correct interpretation of the exemption. In thia regard it should be noted tha t  
the Senate Committee amended the language of the Act to read, "which 
would not be available by iaw to B private party in litigation with the 
agency." rather than  "desimg solely with matters of law or policy" which 
was the language of the original bill. This ehenqe would support  the inter. 
pretation of the Home Report 1x1 tha t  If the change were made to "delimit 
the exeeptmn as narrowly ar pmeible . . .", i t  would neeemarily mean tha t  
the exceptlo" applies t o  fewer records a f te r  the change than  i t  did before. 
This being the ease, the Senate intended the record to be svsilahle to "any 
person" unless It could be shown tha t  "no party" would be given access ta 
the reeard in pretrial  diaeovery. If  this ih eo, m e  has  reason to wonder why 
the Home Report qualifies i ts  interpretation by referring t o  records which 
would ''routindli be disclosed" m iitixatmn. (Emphasis added.) 

mDsvia,  8upm note 3, a t  796. 

A00 B l Z I B  11 
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One way out of the predicament would be to interpret the 
exemption in a manner different from that dictated by the House 
Report. As Professor Davis puts i t :  

[Slime the purpose of the exemptianr IS to cut d o w n  the require- 
ment of dirclorure t o  "any person." the purpose of the fifth exemp- 
tion could be t o  whittle d a m  the "any pelson" requirement 80 tha t  
in effect, only B perion w f h  a strong enough Interest is entitled 
to dirclaiure of a memorandum or letter.  . . '' 

Professor Davis concludes however : 
This Idea maker prac:ieal ieme but it I S  rantrnry ta the words af 
the fifth exemptian. The key word? are "i p'ivate party '' . . T h e  
foeus is no( on rhe  lieant ant but on an abstract  oers~n.  ''a miv- 
a te  P B I t Y "  
. . . The key 11 thar the disclosure IS l a  "the sene~s l  publie" and 
not the OBILV re~uest ine  diaelaiure" . . .  . 

Perhaps one n a y  to aroid this problem is to  emphasize the 
single word "routinely" used by the House Committee. One could 
thus argue that records in category ( 3 )  "sometimes subject to 
discovery" would not be "routinely" disclased in litigation and 
were therefore exempt from disclosure "to the general public." 
Once one eonelvdes that the record i s  e x m p t ,  there is nothing 
to wevent seleeiil-e disdoszre based on t h e  standards applied 
in litigation. 

Such an argument probably puts too much weight on a single 
word of the House Repori, but such reasoning would be available 
to " [c ]  ourts that usually constitute themselves working partners 
with legislative bodies to produce sensible and desirable legis- 
l a t iod i  Q /  

Another possible way ta avoid the predicament described above 
is to examine carefully the record in question to see if it could be 
exempted under some provision other than the fifth exemption. 
For example, one type of record which would not be routinely 
disclosed but would be available an a showing of adequate need 
is the attorney's work product.'# Some have stated, probably 
correctly, that the fifth exemption is the proper ground on which 
to exclude the production of such "work product." B -  This does 
not mean, however, that the same record could not arguably be 
considered as exempt under the fourth exemption relating to 

: : I d .  
I d .  

" I d .  at 783. 
*Hickman Y. Taylor, 329 U.S. 185 (1847).  
' .Davis.  mpra note 3,  a t  1 0 6 :  Kate, supra note 14,  at 40: 80 HAW L. 

REY 909, 913-11 (1967) ;  Panel Discussion on Fveedom of In/omution Act,  
20 AB.4 T U  SLCTlox 43,  S2 (1967) (remarks of Mr. Ragovm). 

12 *co l i l t B  
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privileged Both the House and Senate Committee 
Reports refer to the attorney-client privilege as protected under 
the fourth exemptimi' The "work-product" theory is arguably 
based an the concept of "privilege." j0  Again while the argument 
is weak, a court seeking to strike a proper balance in a particular 
case might hold tha t  the desired information was exempt from 
disclosure to the general public under the fourth exemption but 
available to the particular party because of special need." If i t  
is possible to do justice by classifying work product records as 
privileged under the fourth exemption, we eliminate a major 
problem raised under the fifth exemption. This of course would 
not always relieve the agencies of the requirement for disclosing 
a memorandum to  the public. Purely factual memoranda or let- 
ters probably would be "routinely" discoverable and hence not 
subject to the fifth exemption:* I t  is relatively clear that the 
type of information intended to be exempted under the fifth ex- 
emption is the same type of information which courts have tra- 
ditionally refused to disclose as internal government memoranda, 
namely, records which reflect the mental processes or opinions 
of Government agents.'d This was the view taken by the Attorney 
General.<( Note, however, that  the courts in refusing to order 

"This  argument will of course r e w i r e  B broad internretation of the 
fourrh exemption. The fourth exemption, however, 1% probably vagile enough 
ta support It. The exemption stater, "The provisions of this amtion shall 
not be applicable m matters t ha t  are , . . , ( 4 )  t rade aeerets and eommereial 
or financial rnformation obtained from any perion and privileged or eonfi- 
dential . . . .I' This exemption is subject to  eonfiieting interpretationa. "It 
can be read in three different ways: ( 1 )  privileged or confidential mattera 
tha t  are both t rade Secrets snd eommeieial or financial information obtained 
from a person, ( 2 )  t rade secreta p l u ~  privileged or confidential commereial 
or finsncial miarmst ion obtained from a pemon, or (3)  t rade bewets plus 
eommereisl or financial information obtained from a peraon plus privileged 
or confidential m a t t e d '  (Note,  gupra note 14, a t  34-35).  

The third interpretation is preferable, primarily because bath the House 
and Senate Reports refer to the inelusion of the doctor-patient privilege 
within the matters  protected by this exemption. 1 cannot see the relevance 
of thin priyilege to the types of business information included in the mare 
n s ~ r o w  interpretationa of the exemption. If Congress meant to inelude the 
doctor-patient privilege, they muit  have meant  the broader interpretation. 
Sea o h ,  Am'Y GEN. MEMO. sf 31. But m a  Dnvia, 8%wa note 3 s t  787-83, 

"SEN. REP. 8: HOOSE REP. 10. 
'The practice of the agencies has been to t r ea t  "work product" as B 

pridlege under exemption 4. See N o t e ,  s ~ p r a  note 14, a t  40, 
" T h i s  solution asaumei t ha t  by finding tha t  the record is exempt, the 

court does not deprive itself of junadietion. Cmpava p. 21 infra with 
note 28 *lrpva. 

"See, Note, BUPTO note 18, at  40-41. 
"St i f tung Y. Zeisr, 40 F.R.D. 318 (D.D.C. 1856). 
" ATT'I GEN. M&m. 35. 

IS A 0 0  WZ4B 
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production of such records hare referred to such records a3 
"privileged"." Perhaps then this type of memorandum 4g or 
letter could also be considered as exempt under the fourth ex- 
emption.'. 

The seventh exemption should be conaidered briefly a t  this 
point becauje of its similarity t o  the language of the fifth exernp- 
tian. The seventh exemption states:  

this s e c t i o r  shall no: be applicable t o  matters 
n ~ e s t ~ g i r o r y  fi!ea compiled for la>? enforcement 
+ h e  a i i e n t  n,azlablr by low t o  a p n ' a t a  poily. 

(Emphams a d d e d )  
The similarity of language does not mean that the result is the 
same. The queation presented by the aerenth exemption is 
whether information which wu!d be available to a iiarticular 
person by virtue of law muit  be made arailable to anzi liieiiiber 
of the public. For example, muat information, made available to  
a defendant, be available also to B newspaper reporter' The 
Attorney General takes the pailition that such diaeloaure is re- 
quired not to the public but only to those entitled to i t  by other 
lam,'8 Professor Daria's view on this point is a bit confusing. 
HP states: 

The Committee ~ e p o r t ~  Shed no lhgh 
xord i  ''except t o  t h e  exrer.t ara.lable by 
Prabablg. far reasons explained above in 

does not mean the gartieular mrtY rvho is 
eremptmn. ' a  p m a t e  aslt," means any 
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This would seem to be the exact opposite of the Attorney Gen- 
eralis position except that  Professor Davis goes on to agree with 
the Attorney General by saying, "The law of the Jencks Act is 
applicable.":" The Jencks Act,j- however, speaks in terms of 
making the statements of witnesses available "on motion of the 
defendant."~# The Attorney General takes the position, 

[Ll i t lgants  who meet the burden of the Jencks statute  may obtain 
prior statements given EO an FBI agent  . . , but  , . . the new law, 
[Freedom Information Act] like the Jencki s ta tute .  does not permit 
the statement to be made available to the publie? 

Thus it is difficult to see how Professor D a r k  can apply the 
Sencks Act in exception 7 and still consider the information 
available to the public." 

The interpretation of the Attorney General is preferable be- 
cause i t  ia not contradicted by the Committee Reports, and 
leads to the desirable result of avoiding the predicament dis- 
cussed under exemption 5 .  Nothing in Professor Davis's exami- 
nation of exemption j can readily be applied to exemption 7, 
owing to the different structure of the two exemptions. Even if 

a I d .  
"118 U.S.C. 0 3500 (1964) 
. . . . . .. . . . . . 

"One way to just i fy  such a position would be to say tha t  the applicability 
of the Jencka Aer brought into play exeephan 3, i.8.. "matters . . . apecih. 
cally exempted by statute." Where the par ty  seeking the information was the 
defendant. and the recluiremente of the Jeneks Act  were met, exeeDtion 3 

apparently did not consider the third exemption. 
In light of itr history the Jencks Act should be considered as a statute 

limltmg. rather than grant ing disclosure. Tho Act was passed to limit the 
holding of Jeneka Y .  United Statea, 853 U.S. 617 (19671, which held tha t  i t  
w85 reversible BL(TDI for  the tr ial  c a n t  t o  refuse to require disclosure of 
statemen:% by Government w t n e i s e s  f o r  w e  by defense for  impeachment. 
The ease was liberally interpreted to g r a n t  the defendant access to Gavem- 
rnent reports. The rulmg required diamiesal if the reports were not diaelosed. 
The Jeneke Act was paasEd to izrnif the d l sc l s swa  already required by the 
CoYltS. 

AGO &,PtB 15 
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Professor Davis's interpretation were to he adopted by the 
courts, the predicament thereby arising could be handled by 
interpreting exceptions 3 and 4 in the manner described above. 

The third exemption states, 
. . the p m v ~ i o n ~  a i  this section %hail not be applicable t o  matters 
tha t  are . . . I31 specifically exempted from direlasure by Ita. 
tvte . . "  

There are approximately 100 statutes or parts of statutes which 
restrict public access to specific Government records Dr.  
Harold L. Cross, whose work may h a w  been responsible for this 
Act,'. classified the statute dealing with Government records as 
fallina into three major types: (1) those vhich dealt with rec- 
ords in general; (2 )  those which in Some way restrict disclosure: 
and ( 3 )  those which operate in some manner to further freedom 
of It is thia second category to which the statute 
apparently refers. Dr.  Cross further classified the statutes within 
the second category into five subdivisions: 

[I] lnformatlon a f f ec tng  Natlonal serunty. 
[ 2 ]  Canfiden:ial information acquired f rom private c i tmns  under 
Camplilrlan Of 18% 
[3] Iniarmation scqiired from perrons who avail thernreliwr o i  bene- 
fits or ierrlcei  offered by the Government . . 
141 Information a i  such a nature tha t  prematvre diicloiure would 
give unfaii adrantage t o  some recipientr. 
[ 5 ]  There are a few orher[s] . . eisi- 
sihed. , " 

which m e  not readily 

One need not look far to find similarities between the types of 
records Dr.  Cross found Congress exempting in the past and 
certain classes of records covered by exemptions in this Act. 
This is painted out not far the purpose of showing that the .4ct 
contains little new in this area but as support for the praposi- 
tian that Congress 1s assertine. its own view of what Bhould not 
be disclosed and that in EO doing Congress i8 impmng  its own 
standards on the executive agencies. As Dr.  Cross stated in his 
conclusion in 1963: 
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It is submitted, , . , that the mass of enactment elearly is not SUP- 
ceptible of an inference that Congress actually intended any such 
condition of public dependenee f o r  information of government BC- 
tian on honorable exercise of official diPeretion [by the Exec". 
tive1. . . . -  

The third exemption, then, might be said to represent a re- 
assertion by the Congress of its role in deciding what records are 
to be furnished.8' What is probably more eipnificant, however, is 
that  the judicial proceedings of the Act are now available to 
challenge an executive decision that  any of these hundred statutes 
applies in  a particular case.B1 

The significance of the discumion of exemptions 3, 4, 5 ,  and 7 
above can be briefly summarized. In the exemptions, Congress 
has attempted to  use the nature of the records as the basis for 
determining when the documents should be kept secret. In doing 
so, however, Congress silently approves the manner in which 
the courts had handled these questions by exempting "privileged" 
material and material that  courts would not order produced at  a 
pretrial discovery proceeding. Faced with this approval, the 
courts are likely to go on weighing the same types of factors 
under the Act that  they have in discovery cases such as the need 
of the individual for the record. This is not to say, however, that  
Congress has relinquished its role in this area to the judiciary 
by creating exemptions so broad that practically any record can 
be exempted. Congress has stayed very much in the field by 
virtue of exemption three. 

Furthermore, the nature of a particular record may be that  it 
could be exempted under more than one of the provisions of the 
Act. Whether a record is ever disclosed, and, if so, to whom may 
well depend upon a willingnesj to choose exemptions and inter- 
pretations to reach just results in a particular case. 

' I d .  at 236. 
"This represents my understanding of the unpvbliahed remarks of Mr. 

Benny L. Kars at the Briefing Conference on Government.Induatry Relatian- 
ships m Parent and Technical Data Matters, sponiared by the Federal Bar 
Asr'n and the Foundation of the Federal Bar Ass% in cooperation with the 
Bureau of N s t m a l  Affairs. h e . ,  in Washinnon. D.C.. an Dee. 1. 1967. 
Mr. Kass who 1s Asst. Counsel to rhe Subcommittee on Adminmrrative Prae- 
t m  and Procedure of  the Senate Jvdleiary Committee, was formerly with 
the House of  Reprenentstives Committee on Government Operatmnn. See Xasr, 
supra note 6. 

"See Note, supra note 14, at 33. 
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VIII. T H E  REMEDY 

Judicial review of an agency refusal to provide access ta  Gov- 
ernment records is provided in subsection ( c )  of the Act which 
states:  

! e )  Agency Records.--Exeept with respect to the records made 
available under paragraphs ( 9 )  and (8) of this subieetion, each 
agenev, on requeat fo r  identifiable recorda made in accordance with 
pubhehed r d e s  stating the time, place, fee8 t o  :he extent authorized 
by Statute, and procedure t o  be followed, ihall  make the records 
promptly available to  any person Upon complaint,  the district  court 
of the United Starer in the district in which the eomolainant resdes,  
or has his principal place of burmess, or in which the agency ree- 
ords *re rifuated, rhali have jurl3dietian to enloin the agency from 
withholding of agency records and t o  order the produetion of any  
agene) reeardz improperly withheld from the camplalnant. In sveh 
eases the court  shall determine the matter de n m o  and the burden 
shall be upon the agency ta iustain Ita action. In the event of non- 
compliance w t h  the court's mder rhe district  court may punish the 
responsible officers for contempt. Except ab t o  thme came9 the court  
considers of greater ~mportanee, proceedings before the district court 
86 authorized by thw rubseetian shall take precedence on the docket 
aver all other C B Y I ~ E  and ahali be assigned f o r  hea lme and trial  
at the earlieif Drsctiesble date and expedited in every way 

Probably the best starting place for  a disculsian of this sub- 
section of the Act is a consideration of the subject matter of 
the review. Actually the subject matter being reviewed is a 
decision by the The Act does not state that i t  must be a 
final decision or order as is elsewhere required for judicial 

However, Congress probably intended tha t  the deciaion 
be a final one. The House Report points au t :  

If B request fa r  information IS denied by nn agency subordinate 
the perron making the reguest is entitled t o  p lompt  review by the 
head of the agemy.* 

This statement shouid be read with emphasis on "prompt re- 
view." * -  It is assumed that the Committee expected or intended 
the courts to  require a final type dec imn and to appls the doc- 

"80 Stat.  250 5 s ( % ) .  
*'The exact nature of the deciaion 18 the sub]& of mme eontroveray 

and involves rhe interpretation of t he  "Except" elaure. Sea, Daws. 8 W r O  
note 3, a t  7 7 6 .  For purposes of dibcusnan here, the decision in which w e  ere 
m x e r n e d  11 a decision to refuse t o  make availsbie B reqveited record. 

" E , g . ,  6 U.S.C. 5 704 (Supp. I1 1966-66). 

' Such B reading i s  eonranant with the pro~1sion directing these e a ~ e ~  
HOUSE R ~ P .  8 .  

to "take precedence on the docket," ete. 

*GO Bi?iB 18 
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trine of exhaustion of administrative remedies.B8 The quoted 
prmage must point toward preventing delay in the administra- 
tive process, because otherwise there would be no need for con- 
cern with delay by the executive since the courts would be open. 
Whether or not the statement nil1 prevent such delay, unfortu- 
nately, is 

The jurisdiction of the court is civil in nature and is governed 
by the Federal Rules of Civil Procedure. The Department of 
Justice has taken the position that orders to show cause, tempo- 
rary restraining orders, and preliminary injunctions are not ap- 
propriate under the Act;O The significance of this is that  the 
Government will be allowed the time provided by Rule 12 to  
respond to the complaint, Attempts to expedite the proceedings 
aside from those provided in the statute, will probably be un- 
successful. 

The remedy which the court is empowered to give is equitable 
in nature and will be a mandatory injunction directing that 
records be produced. This stems from the use of the ward "en- 
join" in the Act.:' 

Note that the court is given the power to consider the decision 
of the agency de novo. The exact significance of this term is un- 
clear. Normally, de novo implies that  the trial court is to start  
aver, receive evidence, hear witnesses, etc. This implies then that 
these things have been done a t  the agency level. Should the PM- 
vision then be interpreted as requiring a hearing a t  the agency? 
Probably not. The Committee report would hardly mention re- 
yiew by an agency head from a decision an a request without 
referring to such a major question as the need for a hearing. 

& T h a t  Congres% expected the doctrine of exhaustion of remedies to 
apply can s l i u  be inferred from the de novo pro~ismn.  Unleaa i t  was sntlei- 
pated chat same type of record would be created before gomg to court, de nova 
has no api f i c snee .  That  is not co say,  however, t ha t  Congress intended t o  
require B hearing. See 80 HARI. L. Rw. 808, 814 (1867). 

"The agencies have provided far an intra-agency review of a subordi- 
nate's refusal to grant a request for B record. Whiis there i s  authority for 
this in the House Report, such time consuming procedures are out of 
harmony with the emphanii on ewift determination evidenced in the Aet'z 
pmvibion th s t  seetion 3 appeals will "take precedence on the district COYIT 
dackei eve? all other C ~ Y J D S  and ahall be assigned for  hearing and trial  a t  
the earliest ?ossible date and expedited in every way." (Nate ,  supra note 14, 
s t  2 8 ) .  

'DEP'T 06 JUETlCE MEMO NO, $32, XEXOMXDUM FOR C N l m  STATES 
ATTORNEYS, RE: L m o ~ n o s  CIDER PUBLIC IUFORMATI~ SECTIOX OF ADMIFIB- 
-TIYE P R O C ~ U R E  ACT-PTBLIC LAW 80.23. DEPARTMEST OF JKSTICB (June 

The significance of the equitable nature  of the remedy and juriadietion 
12, 1867).  

is  discussed infm a t  p. 22. 

*oo & i U B  19 
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Further,  requiring a hearing would tend to delay the process 
which Congress desired to expedite. 

What then does de novo mean? I t  is submitted that the term 
is used merely to connate the idea that the court is to reach ita 
decision independently.'s The House Report states : 

The praeeedmgl are ta be de n o w  so tha t  the court  e m  can- 
sider the propriety of the withholding instead of being mstrieted 
ta !udicial S a n e t m m g  of agency discretion:' 

The Attorney General has not seen fit to comment on the signifi- 
cance of the de novo provision by itself, treating i t  as part  of a 
general scheme to indicate the broad equitable power of the 
court." 

Neither the House Report nor the Attorney General's inter- 
pretation seem to attach any other significance to the de novo 
requirement other than that the court act independently.i' 

There are three more aspects of the grant of power to the 
court which deserve mention, but should not raise any interpre- 
tation problems. The first of these aspects is the provision placing 
the "burden . . . an the agency to sustain its action." As the 
House Report puts it, 

A private citizen cannot be Baked to prove tha t  an agency ha8 with- 
heid infarmstian improperly because he will not know the reasone 
fa r  the agency actron.'' 

""The smendment seems to r e m l ~ e  the question whethe7 the eaurtr or 
the agencies will determine the propriety of gwemmenta i  dmloaure in favor 
of the former.  Subreerion ( e )  prmides tha t  the district  eourts shall have 
jurisdicrian to enjoin an agency and to order the production of records im. 
properly withheld. Arguably the agency, knowing more about the Govern. 
ment'a needs and the circumstances of the pmtieular yequest for information, 
e m  determine what information should be withheld better than the courts. 
Nevertheless. permitting an interested agency oReial to decide the extent of 
his o w n  privilege offends general pnneipiea of justice. Agencies are iikely co 
be overly e s u f i o u ~  and to wthhoid  more infarmatian than  n e c e s s ~ n ,  on 
balance it seems t h a t  the courts should make the ultimate decision, since the? 
can make a relatively objective determination while a t  the same time p r o t e t -  
ins the infarmatian with safeguards avch as in camera examinations." 80 
HUIV. L REV. 909, 814 (1967) lfaotnatea omitted).  

" HOUSE REP. 9 
"ATT'T GEN. MEMO. 28. 
" It has been suggested thsr "de novo might ba interpreted to permit the 

demandant t o  go directly t o  district  court  rather than  requiring him to Isiss 
the wthholdlng qnebtlon 8 8  mne of the ~ P J Y D P  on appeal." 80 HART. L. Rm. 
909, 916 (1967) (footnote omitted).  CJ, p. SO intra, and PP. 18-19 8upra. 

"HOCSE REP. 9. 
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The second aspect worthy of mention is the contempt sanction 
provided to insure compiiance." The final aspect to  be pointed 
out is the statutory emphais  on expediting these actions. The 
congressional direction that  these cases be "expedited in  every 
way" could be used to support a wide variety of unforeseen 
results." 

Where an agency withholds a clearly non-exempted record 
from a party, the jurisdiction granted to courts by the Act 
should be sufficient to enable them to correct the wrong. Where 
the agency can fit the  record under an exemption, however, it  
is not so clear, because subsection ( f )  may act to deprive the 
court of jurisdiction." 

IX. TERMINATION OF JURISDICTION 

In discussing the exemptions in the Act, i t  was pointed out 
that although finding that  an exemption applied in a particular 
case, a court could nevertheless order that  the record be produced 
for the particular party requesting the information.'0 One could 
consider this power to be one of the factors which will enable the 
courts to produce just  results under the Act, But a8 mentioned 
above, it is conceivable that the jurisdiction of the court could 
be destroyed on a finding that  an exemption applies.8' 

Whether such a result obtains will depend upon the interpre- 
tation attributed to the preamble af subsection ( e ) ,  "Exemp 
tions-The provisions of this section shall not be applicable to 
matters that are , . ." Literally, since "section" refers to the 
entire act, the judicial review procedure of subsection (c) is not 
applicable if the record requested is exempted matter under one 
or more of the exemptions. Such an interpretation would not pre- 
clude review of an agency determination that  an exemption ap. 
plied. On the contrary, the court would make this determination 
in deciding whether it had jurisdiction. Such an interpretation, 
however, would not be consistent with the language of the House 
Report or the Act itself. The Act states in subsection (e) : 

' .The use of thia power may present idme dimenit pmbiema but I men- 
tion it here only t o  be able ta compare it +th the sanctions provided in the 
diseovew pmeeas. For B enmmary of the problems involved in using this 
Paver, see 80 HUIV. L. RFY. 808, 915 (1967). 

"E.& if a court  were inclined to do 80 it could consider B emc without 
requiring exhmstion of remedies. Other specific use8 of thin directive .nil1 be 
mentioned znfro. 

'Sac note 28 sup7a. 
-see p. 12, mp7a. 
.>See note 28 liUp7To. 
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[Tlhe  district  court . . . shall have jurisdiction t o  enjoin the agency 
from the withholding of ~ g e n e y  records and to order the produe. 
tion of any agency records improperly withheld. . 

The Court will  have authority whenever it eonsidere such action 
equitable and appropriate t o  enjoin the agency from withholding I t s  
records and to order the production a i  agency records improperly 
r i thhe id  '' 

And the House Repart states:  

The use of the word "enjoin" in the Act, inferring equity pow- 
ers, and the t e r m  "equitable and appropriate" In the Report, 
Seem to grant to the court far more power than mere inquiry 
into the legality of an agency determination that a particular 
exemption applies. The broad nature of such equitable powers 
would seem to alloff more.&. But what is one to do with this 
statement in the same Report: 

Subsection (*).-AN of the preceding subsection% of S. 1160- 
requirements for  publieations of pmeedursl  matters and f a r  dia. 
e l o s ~ r e  of operating procedures. p7m,k10ns i o 7  court rev ia ' ,  and 
for publw aeeesa t o  uarea--are subject t o  the errmptions f rom din. 
e lo~ure  specified ~n subsection l e ) . Y  

This would seem to confirm the Interpretation that a finding 
that an  exemption applies denies the court jurisdiction to take 
equitable action in ordering a record produced. 

On the other hand, the Attorney General's Memorandum would 
not seem to reach such an interpretation.3i In all honesty, how- 
ever, the exact problem presented does not appear to have been 
considered.P- 

" 8 0  stat. 250 D 3(C). 
HOUSE REP. 9.  

X P r ~ f e i ~ o ~  Davis has  taken the position tha t  the caurt  t h i w e h  irS 
discretionmy powers as an equlty court can refuse t o  older production of B 
record required by rhe act  to be produced. He eoneiuder, "The equity practice 
IS dear and strong. The court tha t  has jurisdiction to enioree the Information 
Act a l ~ o  has jurisdrcrion to refuse to enforce I t  whenwer  equiry tradit ions 
so require." (Supya note 3, s t  7 6 7 . )  Professor Davis apparently haa not 
considered the other side a i  the cain, the sitnation where the Act does no t  
require disclosure but an equits court a i t h  jwisdietion would. 

"HOUSE REP. 0 ( e m p h a w  added).  
' In B t n a l  de novo under aubiiecrion ( c )  the district  court  is free tc 

exereme the tradit ional discretion of a court of equity in determining whether 
OP not the relief ravghr by the plantiff  should he granted. In making such 
determination the court  can be expected to weigh the eustdmary eanaiders- 
rims as to whether an miunction or simiiar relief is equitable and appro- 
p ~ ~ a r e  ineiudmg the purposes and needs of  the plaintiff, the burdens involved, 
end t i e  rmportanee to the public a i  the Government's reason far nondi8ciomFe. 
(ATTV GEN.  MEMO. 28.3 

'.Thin may be sigmhcant however, for although the Attorney General 
cannot change the law, n n l e i ~  the Justice Department railel  the i 8 s w  in P 
pleading, B court IS not likely t o  Rnd it has  no priidietion. 
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I t  is preferable to assume that the question of termination of 
jurisdiction is really one of poor draftsmanship rather than an 
intentional act of Congress. As the Attorney General's Memo- 
randum points aut:  

Subsection ( e )  declares tha t  none of the providms of seetian 3 
ahsll be applicable to  nine listed cstegoriep of matters. In ita 
original farm, the bill (S. 1160) provided exemptions in eaeh subsec- 
tion. designed to apply only to tha t  Pubseetion. The Senate subem. 
mlttee found chat such approach resulted in inconaisteneies. After 
considerable effort ta tailor the standards mtablished by the eremp. 
tions to the particular subsection to which they were to *pply, the 
subcommittee decided to eonididare all of the exemptions in rub- 
section ( e ) ,  ineluding m the e a i l i e ~  subsections the several limits- 
tions referred ta above t o  meet the specral needs of the require. 
mente of eaeh of those mbseetians *~ 

This explanation is apparently the basis for the later statement: 
We have noted above tha t  subsection ( e ) ,  containing the  eremp- 

tians, applies to all of the vaiious publication and direlasure require- 
ments of the new eeetian 3. Adoption of this etrmtUTe, Father than  
the tailoring of specific exemptions to eaeh of the disclosure require- 
ments eantained in iubieetions (a ) ,  ( b ) ,  ( e ) ,  and ( d ) ,  inevitably 
cresres some problems of interpretation.' 

I t  is submitted that in this change of structure, the jurisdiction 
of the court became subject to being destroyed by the application 
of the exemptions in a manner not contemplated by the Con- 
p e m .  To the extent that Congress did not intend for the court 
to u8e its jurisdiction to order that exempted material be dis- 
closed to the public, the "provisions far court review . . . are 
subject to the exemptions." This need not neeessarily mean tha t  
the court has no jurisdiction a t  all. 

X. DISCOVERY 

Putting the Freedom of Information Act aside temporarily, let 
us look now a t  the basic framework of the discovery procedures 
under the Federal Rules of Civil Procedure.Do I t  has been said 
that the purpose of discovery is "either to do away with the 
so-called 'sporting theory of justice' or a t  least reduce i t  to its 
ultimate minimum.'' Discovery is available to all parties to a 

ATT'T GEN. MEMO. 3.  
= I d .  at  29. 
= 2 8  U.S.C. 15 1-1710 ( 1 9 6 4 ) .  
"Haltzaff,  A Judge Loaha at  the Rules, 1 9 1 7  FDLRUI R u m  OP CIVIL 

PROC~DURE AND TLTLE OF TXE JUDICIABY CODE 7-9 (19571, quoted in The 
Judge Adroeate General's School, U.S. Army, School Text, Disco~ery Under 
the Federal Rules of Ciwl Procedure 2-3. 128. 
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dispute in order to give all sides equal acce~a  to the pertinent 
facts to  facilitate a just result. In order to  accomplish this goal, 
the Federal Rule8 provide a variety of means by which the infor- 
mation may be obtained: 

Depositions may be taken of m y  party to the law suit  or a i  any 
perron who may be a witness A correlative discovery weapon is 
tha t  of writ ten interrogstoned . . Next mme diacaven and in- 
rpeetion of records and documents . . . The next made of discovery 
eonriats of medical examination Fmally, there are rewes ts  for ad- 
missims = 

. 

That aspect of discovery practice which most clearly resembles 
the quest for "records" under the Freedom of Information Act is 
the search for "documents and things" under rule 34 of the 
Federal Rules of Civil Procedure. Rule 34 provides: 

Discovery and Production of Docvmente snd things for  Inapeetmn. 
~ p y i n g ,  or photographing. Upon motion of m y  party showing good 
cause therefor and upon notice to si i  other parties and subject to  the 
proviismns of rule 30 ( b ) ,  the court in which am action 1s pending 
may (1) order any party to produce and permit the inapectian and 
copying OT phorographmg, by or on behalf of rhe moving party of 
an). designated documents. papers,  book%, accmnts,  letters, phato- 
graphs,  abjecta, or tangible things,  not privileged, which constitute 
or contam evidence relating t o  any of the matter6 m t h i n  the m p e  
of  the exminat ion  permitted by rule 26(b)  and which are in his 
poasorsion, custody, o r  c ~ n m :  or ( 2 )  order m y  party to permd 
entry upon designated land or other p r o p r t y  in his poiseision or 
contmi for  the purpose af inspecting. measurinp, surveying, oi 
phoragraphing the p ~ o p e r t y  or any designated object 01 operation 
thereon within the scope of the examination permitted by NIP 2 6 ( b ) .  
The order shall specify the time, place, and manner of making tho 
inspeetian and raking :he copies snd  photographs and may prescribe 
such terms and eonditmnr ai are just." 

I d .  
FD. R.  CIY. P. 34. Rule 3O(b) relates to "Orders for  the Pmteetion 

of Parties and Deponents" and is no t  material to this dincusrian. Rule 26(b)  
relating to the ''scope af exsminatian" is material. I t  provides: 

" (b)  Scope of Examinatlan Unieaa otherwise Ordered by the court as 
provided by rule 3O(b) or ( d ) ,  the deponent may be examined regarding any 
matter,  not pn"ieged. which 1s relevant to the subject matter involved in 
the pending action. whether ~t relates t o  the claim or defense of the eaamin- 
m g  party or to the claim OT defense of any other ps r ty ,  including the exist- 
ence, description. nature.  cvntody, conditmn and location a i  any books. 
documents, or other tangible things and the identity and imstion, of persona 
having knowledge af relevant faetr .  I t  is not ground for  objection tha t  the 
testimony will be inadmissible at the trial if the testimony sovght appears 
reaaonably calculated to lead to the diaeawry of admissible evidence." 

24 *u3 61UB 
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Note that the scope of discovery is limited in four ways: 

(1) the information sought must be designated;s' 
(2) the information sought must be relevant; 
(3) the information sought must not be privileged; 
(4)  thc party seeking discovery has the burden to  show 

"good c a u ~ e . ' ' ~ ~  

The find aspect of the discovery framework we should consider 
is the procedure by which the courts are able to insure that the 
discovery scheme will not be frustrated. Sanctions are provided 
in  rule 31 which include punishment fo r  contempt, assessment 
of expenses,'b striking of pleadings, and the entry of a default 
judgment. 

With this framework in mind let us turn now to a canaidera- 
tion of the arguments traditionally used by the Government to 
avoid discovery. 

XI. GOVERNMENT DEFENSES TO DISCOVERY 

First  i t  must be noted that as a party to a civil suit the Gov- 
ernment has two characters, one private and the other as a 
sovereign Consequently i t  has two sets of defenses, those avail- 
able to any party and those unique to the sovereign. Recall the 
four limitations to  the scope of discovery which were mentioned 
a,bows' Any one of these may be raised as a defense to discovery 
by the Government in its private capacity.'s Also. i t  i s  within 
the framework of these limitations to  discovery that the sover- 
eign capacity is raised. In this regard the most important limi- 

Liberal interpretation of this restriction haa praeticdly eliminated its 
aignlfieance 8s a limitation. It i s  mnly mentioned as it corresponds to the 
requirement under the Freedom of Information Act that the request be for 
"identifiable recorda." 

"Good cause is aim interpreted so 8% ta facilitate discovery. It doe8 serve 
as a Limitation however in eases where priv+ege is an i%we. see, Hickman Y.  
Taylor, 329 U.S. 455 (15471, and Weias V. United Statpa, U.S. Ct. of Ciaima 
Opinion No. 205-65, July 20, 1961. 

-The rule apeeifieally prohibits imposition af this Sanction against the 
United Statea. 

"See text BccOmpsnying notes 84 and 55 supra. 
E..&, the Government mag resist discovery by arguing that the infor- 

mation sought i s  not relevant under rule 26. 

*oo 1,148 25 
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tations are the ones regarding privileged material and the re- 
quirement that good cause be shown." 

In some cases where the Government resists discovery an the 
ground of privilege, the privilege may be one which would be 
available t o  a private party such as the attorney's work product. 
Those cases must be distinguished in which the sovereign char- 
acter of the Government has given rise ta categories of privilege 
that are distinct from those available to a private party.'0o 

Such privilege [ha. been] raid t o  apply to " S ~ C I ~ T S  of state", "in- 
farmers," and "Ofhcial informstion" . [ I l t  may bo helpful 
for the p u ~ p o ~ e i  o i  this discussion. t o  break thew down into BeYsrai 
additional catepmie~ .  88 follows: (1) secrets of state;  ( 2 )  ident- 
Ity of informers of ridatlow of law, and in some instances. the con- 
tents of the information fvrnidhed by Iniormers: ( 3 )  information 
abtsined by invertigatian: and, (4) eommunications relating to the 
internal managemem of agencies In addition to these common-law 
aubjecfa, rhere are the rubpets whlch hare  been made privileged by 
statute.  which we w i l  identify BJ ( 5 )  information furniihed an 
agency as required by statute "' 

A mere claim of "privilege" ia insufficient. The courts have 
looked a t  the underlying policy of the privileges and weighed the 
need of the party seeking the document against the policy under- 
lying the privilege. For example, in Weiss r. L'nited States.',* the 
court, because of the need of the party, ailowed discovery of an 
internal record characterized as "staff advice" which admittedly 

486 (1960). 
jrn These privileges are independent of the concept of "sepsrsrion of 

powers" which g i i e s  rise to sddirmnal problem3 with respect t o  refusal by 
one branch of Government t o  dinelaae information to another branch We 
are eoneerned here solely m t h  diicionvrs by the Government to B cit izen 

'"C~arrow, mpla note 99, at  176. 
'm U.S. Ct. af Claims Opinion8 No. 206-66, 20 July 1867. 

AGO 11248 26 
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wm privileged under the law of Kaiser Alumhum & Chemical 
Corp. v. United In the same ease however, the court, be- 
muse of a lack of need, refused to order production of a written 
legal opinion, privileged under Hickman v. 

r o t e  the burden which each party has in such 1 case. The 
Government must establish the privilege and the one seeking dis- 
covery has a burden to show "good cause" why the court should 
override the p r i ~ i l e g e . ' ~ ~  

XII. COMPARISON 

Having examined, in some detail, the Freedom of Information 
Act and, more briefly, discovery procedures, let us now compare 
the two systems. First  of all, at least for non-exempt records, the 
"any person" doctrine precludes any necessity that one seeking 
access to a record be a party to any litigation or show any "good 
cause" for the record. In such a case, there can be no "relevance" 
requirement. On the other hand, discovery procedure is available 
only to "parties" to litigation.'os The party seeking access through 
pretrial discovery does have B burden to show good cause when 
seeking access to documentary evidence. Under either system the 
person seeking the record must identify it, Under either system 
the Government, if it is to resist disclosure, has a burden. Under 
the Act, the Government must show a t  least that  the record is 
Qxempted by one of the nine statutory exemptions. To resist dis- 
covery in a conventional pretrial proceeding the Government must 
establish one of the defenses as discussed above. 

With respect to the scope of discovery and the scope of access 
to records under the Act the only major difference seems to be 
t h d  discovery requires B shoning of relevance. This requirement 
already is not much of a limitation unless some defense is made 
which would require a showing of "goad cause" beyand the nor- 
mal relevancy requirement. It is submitted that even under the 
Act, the court in the exercise of its discretionary equitable power 
may create a similar "good cause'' requirement when a prima 
facie showing has been made that an exemption is applicable. 
One cannot fail to notice the similarity between the exemp- 

tions under the Act and the normal defenses to discovery. Ar- 
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guably 811 nine of the exemptions may fall within the scope of 
the privileges traditionally raised by the Government as defenses 
to discovery. Further,  if one were to ask whether there are m y  
defenses to discovery that are not included mithin the nine ex- 
emptions, one would have to say probably not. The Government 
i 8  always free t o  argue in resisting discovery that one of the 
other limitations to discovery apply, such as that the information 
sought is neither relevant nor "rearanably calculated t o  lead to 
discovery of  admissible evidence." v However, unless the infor- 
mation sought could also be considered exempt under the Act, one 
should predict that the Government victory will be short lived, 
since the party could use the Act to get the information. 

It may be said that the sanction of contempt provided under 
the Act differs from those available ta the court under the Fed- 
eral Rules. One could reasonably srgue, however, that  powers to 
atrike pleadings, entry of default judgments, and other sanc- 
tions In' of the Federai Rules are included in the equitable nature 
of the jurisdictional power granted to the courts by the Act. 

".Consider this e\aluation of Gavernmenr defenses to discovery: 
"Four arguments [are] usually advanced by the government in 8ppmpr iaB 
cases co oppose productmn of daeumenta 

"1. That the plain!iff, under, rule 34, FRCP hog not shoun 'gaod eatu# 
f o r  the 188uance a i  the order.' The new Act appears free from any require- 
ment of B showing of ' g o d  cause' before the production of mfarmatmn, 
except to the extent tha t  ' g o d  cause' may be pertinent in determining under 
subsection ( e )  IS) whether records wavid be r ~ ~ i i n e l y  available I" litigation. 

"2. That the dociimints sought w e ,  uzthin d e  26.  FRCP, not 'relevant 
!a  t h e  subpot matts7 inaolvad m t h e  p m d m g  action' and a m  m: 'reosanubly 
Crleiilatsd to  lead to  the d v o m a w  o i  admmiblo e v i d m c e . '  There are no 
criteria 01 standards set forth under Seetian 31e) of the Act which wovld 
ailow for such a defense t o  disclosure 8 9  provided for vnder rule 26, except 
t o  the extent It may be relerant under Subsection l e 1  (6). 

"3. The doeumenl fall  within the 'work p o d w f '  vule o i  Hickman Y. 

Taylor, 889 U.S. 48s.'  Here the government does find B familiar face in the 
a very vital p a r t  of the fabric of the 

excepted from dieelamre under section . effect, codifies the 'work product d e l l  
recagnizing in the Commttee Report tha t  '. . advice from i ta f f  aailr tante 
and the exchange of idesa among apency personnel would not be eampletely 
frank i f  they were forced To "operate in a fishbowl.'" Thus, inter-agency OT 
Intra-agency memarandvms or let ters not available to private litlganfa are 
not wadable under the new Act. 
"4. Finally, the dorirmsnts sough! m e  p r o t c r f r d  by v elozm a i  'ezreutzvr 

pnvzlage.' Thin historic defense is to be found. in par t ,  ~n codified form ~n 
reetion 3lel  (1) and ( 5 1  '' Panel D m u s n o n ,  sspra note 37, a t  53. 

I"' Ruie 31 doel  not permit expenses to be assessed against  rhe Govern- 
ment. It LB not clear whether a court under the Act could impose such B 
sanction based on inherent power to punish fa r  contempt, but the issue would 
not likely be raided. 
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XIII. DOES A PROCEDURAL CHOICE EXIST 
Obviously, unless one is a party to some type of proeeeding, 

discovery as used in this discussion has no application to him. 
The perSon who is a party or who has a came of action does have 
a choice. Fa r  example, a person with a cause of action against the 
Government under the Federal Tort  Claims Act may choose 
either to bring his tort  action and then use discovery, or to UEe 
the Freedom of Information Act and seek the desired records be- 
fore he files his tort  case. Before the action on the merits is begun, 
there is nothing to preclude his choice. 

The commencement of an action, however, gives rise to  new 
problems. The first question concerns the application of the doc- 
tr ine of election of remedies so as to preclude future access to 
another remedy. I t  is submitted that this doctrine does not ap- 
ply as the remedies are not inconsistent."o Consequently, if a per. 
son, who has a cause of action against the Government in tort, 
seeks information under the Freedom of Information Act before 
beginning his tort  action, clearly, he would not be prevented 
from later bringing his tort  action simply because he sought ac- 
cess to records first. On the other hand, a party who has com- 
menced a district court suit against the Government before 
seeking records under the Act may be met by several arguments. 
First  the Government might a r w e  in the suit under the Act 
that  "another action is pending.""' Such an  argument should 
not prevail.'1z Such a plea by the Government is actually in the 
nature of a motion for a c~n t inuanee . "~  In efffect, the Govern- 
ment is asking to stay the proceedings until the other is decided. 
The decision to grant such a motion is solely within the disere- 
tion of the judge. I t  is submitted that in view of the congressional 
intent that  suits under the Act be expedited, i t  would be an abuse 
of discretion for the judge to  grant such a continuance. 

- 2 8  U.S.C. I1345(b) (1964). 
'28 C.J.S. Election oi Remedies $0 5-4 (1966). 
%See wpra note 37, at 52. 
'"There is a hasie distinction between the natvre of the two iudicial 

proceedings involved. In an action under the Act there is one majm iaaue, 
namely was the Government correct in refusing t o  diaeioae tho record re- 
quested? In e." action giving rise to the use of pretrial discovery, the question 
whether information should be disclosed is B Bubidinste issue which may or 
may not be raised. For purposes of this discussion it is saaumed that the 
lame recorda have been requested in both forums and that tharefore the came 
iaiue is present in eaeh ease. Aa to whether the issue is in fact the same w e  
the diiwssion of res judicata at note 117 intra. 

'" Mottolese V. Preston, 172 F.2d a08 (2d Cir. 1949). 

*co 171tB 29 
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The Government could also argue that a suit under the Act is 
premature because of the doctrine of exhaustion of remedies,"& 
i . e . ,  the party must seek the information by discovery before us- 
ing the Act, In the setting presented, namely B suit under the 
Act while a tort action i s  pending, such an argument should not 
prevail. In effect such a pleading is the same as the plea "action 
pending" already considered, Congress probably intended that 
the person exhaust his administrative remedies in the agency 
before going to court under the Act, but to carry this intent to 
the point of requiring the exhaustion of discovery proceedings 
in court would be going too far.  In the first place the remedy un- 
der the Act is supposed to be expeditious. Exhaustion of discovery 
is time consuming, especially since ordinarily a ruling an a dis- 
covery motion i s  not final and cannot be appealed until after trial 
on the merits, unless the appeal is "within the terms of statutes 
permitting appeal8 from interlocutory orders under special cir- 
cumstances." :I6 I t  could also be argued that the de novo power 
indicates that this suit under the Act is to be handled indepen- 
dently of any other proceeding between the parties, and there- 
fore exhaustion i s  not required. 

I t  must be noted that the device of either conventional dis- 
covery proceedings or discovery under the Act wiil result in res 
judicata once a final determination on the merits has been made 
If a person has requested a record, been refused, sought judicial 
review under the Act, and been denied again by the court, he 
should not then be allowed to invoke the discovery proceedings 

taining records 18 required before seeking production under the discovery 
rule9 of the particular Board. (Compare, Winston Broa. Co.. IBCA 625-2-67. 
10 GOY. Conln. 7 5 ,  and Ariea Enterprises, Inc, DOTCAB 67-20, 10 GOY. 
COKIR. 1 32 ) IC LJ submitted that by reaniring sxhsustion of the adminis. 
tratnre remedm of the Freedom of Informstion Act  (short of demanding 
that the court proeeedmg be utilized) much needed uniformity in diieovery 
before the Boards will result. ( In  resaid t o  the need for umfarmity I" dis- 
covery before the Boards of Contract Appeals, see, Cunea and Truitt, 
Diacove7y BafoTe the Contract Appemls Boards,  8 WY. & M*RI L. REY 
606 (1Q67).) 

"'c.J.~. Appeal a d  Ewm B 120 (1966) 

*GO 8,248 30 
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under the Federal Rules to attain the same objective."' Likewise, 
if a pretrial discovery motion has been finally adjudicated, the 
same issue should not be litigated a second time under the Act. 

XIV. FACTORS TO CONSIDER IN 
CHOOSISG A PROCEDURE 

Having examined the two routes, compared them, and deter- 
mined when they are both available, it is time now to look a t  
some of the factors to be considered in deciding which route to 
follow. 

One consideration that immediately comes to mind is that  of 
time. Repeatedly throughout this discussion I have referred to 
the congressional intent that  the Information Act route be swift. 
We have noted, however, that  some delays may occur by apera- 
tion of the implementing regulations and the doctrine of ex- 
haustion of remedies. On the other hand, if one expects execu- 
tive reluctance or a strong argument on behalf of the Govern- 
ment, the delay in seeking appeal may be a factor mitigating 
against the discovery route because of the interlocutory nature 
of the discovery decision. 

Another factor is the fact that  the Act relates only to records. 
If what is really desired is an admission or facts, they might be 
more easily obtained using disco\wry techniques. One might de- 
sire, for example, to use "interrogatories" to identify the records 
subsequently sought under the Act. 

Consider also the concept that  discovery is a two-way street. 
Not only can a person obtain information from the Government, 
but he wbjects himself t o  the same rules. If a party wanted to 
know more about the Government's case without disclosing his 
own, he might try to  get as much by the Act as possible. Of course 
if he later brings his action he will be subject to  discovery then. 
The decision as to whether to bring the action may itself depend 
upon information obtained through the Act. 

"'The applieatian of res judicata requires that the issue be identical 
before each court. I have taken the panition above that the scape of informa. 
tion rewired t o  be made available under each procedure is the same where 
the one seeking the reeoId has a need, and therefore the issue vi11 he the 
same. Otherwise one Would have to make an ad hoc determination in each 
ease whether, 8 8  regarda the particular reeoTd sought, the iame under eaeh 
system is the aame. The question turns on the extent to which the judge in 
an action mder the Act is ailling to consider the need of the individual for 
the mformatian. For d the courts refuse to consider thia factor under the 
Act, the issue ail1 eeldam be the same. 
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Another consideration which hopefully will not be important 
is in the selection of the district in which t o  seek the infarma- 
tion. Under the Act, the party seeking records usually will have 
ii choice of districts in which to bring his suit. Another choice 
of districts may present itself in deciding xhe re  t o  bring an ac- 
tion in  which discovery will be sought. The many interpreta- 
tions possible under the language of the exemptions in the Act 
may make farum selection a critical decision. 

XI'. c o N c L u s I o N  

After examining the Preedam of Information Act, one can only 
conclude at  this time that many interpretations are stili avail- 
able. The Act can be interpreted in  a way which will make it a 
useful statute. In order to do 80 it may be neces8ary to  strain to 
preserve the jurisdiction of the courts after a finding that one 
of the exemptions applies. This is necessary in order to insure 
that the shift i n  the legislative scheme to the "any person" con- 
cept does not result in less information being available to "needy" 
people after the 4 c t  than was available before. It is suggested 
that by judicious interpretation of the exemptions and the pro- 
per use by the courts of the broad powers given them, the Act 
will be effective, One result of such Interpretations, however, may 
be that the scope of information available after the .4ct will be 
the Same as before. The important thing is that now there 1s a 
judicial review in many cases nhere there was none before. The 
likely result is not that  more information of different types will 
be available but that the Same type of information will be avail- 
able to more people. 

As a result of the similarity of the exemptions of the Act to 
the traditional Government defenses to pretrial discovery,'>- it 
should be expected that in the future, Government attorneys will 
utilize the language of the Act to resist discovery. Likewise, since 
irrelevant information may be svaiiable under the Act, the Govern- 
ment should cease pleading irrelevancy 8s a defense to dis- 
co"ery.I1~ 

The arguments and considerations presented with respect to 
choosing B procedure are just that and nothing mom, until they 
may be raised and decided by the courts. It i8 submitted, how. 
ever, that perhaps many of these arguments could be avoided 
by a well drafted statute covering access to Government informa- 
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tion (not merely records), applicable throughout the Government 
(not merely to agencies), and specifically stated to be applicable 
t o  judicial 8s well 8s administrative proceedings. Such a statute 
should be outside the framework of the Administrative Proce- 
dure Act. I t  should incorporate the means of obtaining informa- 
tion provided by the Federal Rules, in addition ta the exemp- 
tions of the Freedom of Information Act; the burden of showing 
the application of the exemptions should remain with the Govern- 
ment. Such a statute should clearly express the limitations on the 
jurisdiction of the courts to avoid the problem of termination af 
jurisdiction discussed herein. Finally, such a statute should at- 
tempt to identify the factors constituting "good cause'' in the man- 
ner that the present Act identifies the important factors within 
the nature of Government records. Ultimately, however, the duty 
of weighing the nature of the information against the "good cause" 
of the party seeking i t  should rest in the courts. 

APPENDIX 

Section 3 of the Administrative Procedure Act, as amended by 
EO Stat. 250 (1966). 

SEC. 3. Every agency shall make available to the public the 
following information: 

(a)  PUBLICATIOK IN THE FEDERAL REGISTER.- 
Every agency shall separately state and currently publish in the 
Federal Register for the guidance of the public (A) descriptions 
of its central and field organization and the established places 
a t  which, the officers from whom, and the methods whereby, the 
public may secure information, make submittals or requests, or 
obtain decisions; (B) statements of the general course and meth- 
od by which its functions are channeled and determined, includ- 
ing the nature and requirements of all formal and informal pro- 
cedures available; (C)  rules of procedure, descriptions of forms 
available or the places at  which forms may be obtained, and in- 
structions as to the scope and contents of all papera, reports, or 
examinations; (D)  substantive rules of general applicability 
adopted as authorized by law, and statements of general policy 
or interpretations of general applicability formulated and adapted 
by the agency; and ( E )  wery  amendment, revision, or repeal 
of the foregoing. Except to the extent that  B person has actual 
and timely notice of the terms thereof, no person shall in any 
manner be required to resort to, or be adversely affected by any 
matter required to be published in the Federal Register and not 
so published. Far purpoaes of this subsection, matter which is 

33 A00 WltB 
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reasonably available to the class of persons affected thereby shall 
he deemed published in the Federal Register when incorporated 
by reference therein with the approval of the Director of the Fed- 
eral Register. 

(b )  AGENCY OPISIONS AND ORDERS.-Every agency 
shall, in accordance with published rules, make available far pub- 
lic inspection and copying (A)  ai1 final opinions (including con- 
curring and dissenting opinions) and all orders made in the ad- 
judication of cases, (B)  those statements af policy and interpreta- 
tions which have been adopted by the agency and are not pub- 
lished in the Federal Register, and (C) administrative staff man- 
uals and instructions to staff that affect any member of the pub- 
lic, uniess such materials are promptly published and copies of- 
fered for sale. To the extent required to prevent a clearly unwar- 
ranted invasion of personal privacy, an agency may delete identify- 
ing details when it makes available or publishes an opinion, state- 
ment of policy, interpretation, or staff manual or instruction: 
Provided, That in every case the justification for the deletion 
must be fully explained in writing. Every agency also shall 
maintain and make available for public inspection and copying 
B current index providing identifying information for the public 
as to any matter which is issued, adopted, or promulgated after 
the effective date of this Act and which 1s required by this sub- 
section to be made available or published. S o  final order. opinion, 
statement of policy, interpretation, or staff manual or instruction 
that affects any member of the public may be relied upan, used 
or cited as precedent by an agency against any private party un- 
less it has been indexed and either made available or published 
as provided by this subsection or unless that  private party shall 
have actual and timely notice of the terms thereof. 

( c )  AGESCY RECORDS.-Except with respect t o  the rec- 
ords made available pursuant to subsections (a) and ( b ) ,  every 
agency shall, upon request for identifiable records made in ae- 
cardance with published rule8 stating the time, place, fees to the 
extent authonzed by statute and procedure to be followed, make 
such records promptly available to any person. Upon complaint, 
the district court of the United States in the district in which 
the complainant resides, 01’ has his principal place of business, or 
in which the agency records are situated shall have ~urisdietion 
to enjoin the agency from the withholding of agency records and 
to order the production of any agency records improperly with- 
held from the complainant. In such cases the court shall deter- 
mine the matter de novo and the burden shall be upon the agency 

34 AGO 6,218 
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to sustain its action. In the event of noncompliance with the 
court's order, the district court may punish the responsible Of- 
ficers for contempt. Except as to those causes which the court 
deems of greater importance, proceedings before the district court 
as authorized by this subsection shall take precedence on the 
docket over all other causes and shall be assigned f a r  hearing 
and trial a t  the earliest practicable date and expedited in every 
way. 

(d )  AGENCY PROCEEDINGS.-Every agency having mare 
than one member shall keep a record of the final votes of each 
member in every agency proceeding and such record shall be avail- 
able far public inspection. 

(e) EXEMPTIONS.-The provisions of this section shall not 
be applicable ta matters that are (1) specifically required by Ex- 
ecutive order to be kept secret in the interest of the national de- 
fense or foreign policy; (2 )  related solely to the internal personnel 
rules and practices of any agency; (3) specifically exempted from 
disclosure by statute;  ( 4 )  trade secrets ond commercial or finan- 
cial information obtained from any person and privileged or con- 
fidential; ( 5 )  inter-agency or intra-agency memorandums or let- 
ters which would not be available by law to a private party in liti- 
gation with the lagency; ( 6 )  personnel and medical files and simi- 
lar files the disclosure of which would constitute a clearly unwar- 
ranted invasion of personal privacy; ( 7 )  investigatory files com- 
piled for law enforcement purposes except to the extent avail- 
able by law to a private party;  (8) contained in or related to 
examination, operating, or condition reports prepared by, on be- 
half of, or for the use of any agency responsible for the regula- 
tion or supervision of financial institutions; and (9 )  geological and 
geophysical information and data (including maps) concerning 
wells. 

( f )  LIMITATION O F  EXEMPTIONS.-Nothing in this 
section authorizes withholding of information or limiting the 
availability of records to the public except as specifically stated 
in this section, nor shall this section be authority to withhold infar- 
mation from Congress. 

(9 )  PRIVATE PARTY.-As used in this section, "private 
party" meam any party other than an agency. 

(h )  EFFECTIVE DATE.-This amendment shall become 
effective one year fallowing the date of the enactment of this Act. 





TRIAL BY THE PRESSI 

By Major Ronald B. Stewart" 

This article examines the problem of pvejudicial news 
reporting i n  criminal trials. The author discuses the 
reports themselves, the standard of review, the existing 
safeguards and the possibility o j  new ones. I t  is oom 
eluded that the best controls, cornistent with both fair 
trial and f ree  vress. ore those exerted intemallu hu the 
courts and ha i  associations. 

I. INTRODUCTION 
The theory of OUT iystem 1s tha t  the conclusions t o  be reached 

in B ease will be induced oniy by evidence and argument in open 
Court, and not by any outride influence. whether of private talk 01 
public prmt.' 

The eloquence and correctness of the shave evaluation of our 
system of justice by Mr. Justice Holmes can scarcely be denied, 

In  Bridges v. California* hlr. Justice Black stated the same 
principle in different language: 

The very ward "trial" connotes decismna on the e3idence and 
arguments p~oper ly  advanced in open e m i t .  Legal trials are not like 
eleetiona. ta be won through the use of the meeting hail, the radio, 
and the newspaper.' 

Although the above two cases involved contempt of court  con- 
victions, and although they reached different results, it would ap- 
pear that  the principle announced leaves little doubt that  the ad- 
ministration of justice is the prwince of the courts, not the news 
media. Nevertheless, the Supreme Court of the L'nited States in 
1966 observed that the problem, far from disappearing, i s  getting 
worse : 4 

'This article was adapted from a theaii  presented to The Judge Advocate 
General's Sehwl, C.S. Army, Charlottesviile. Virg~ma. while the author was 
a member of the Sixteenth Advanced Course. The opinion3 and cmclusions 
presented herein are those of the author and do not neeesaarily represent the 
views of The Judge Advocate General's Sehaoi or any orher governmental 
(/Can*n -~ _.._, , 

'*JAGC, US.  Army;  Staff Judge Advocate, Aberdeen Prowng Ground, 
Maryland; B.S., 186'7, LL.B., 1969, University of Kentucky; admitted to 
practice hefore the Kentucky Court of Appeals and the U.S. Court of 
Mil,+.." _____l_, __ii 

'Pa t te ram V. Colorado, 206 U.S. 414. 482 (1907) 
'Bridges V. Califarnia, 314 US. 262 (1941).  
: Id .  a t  271. 

Sheppard s. Maruell, 584 U S  SSS ( 1 9 6 6 ) .  
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From the eases coming here we note tha t  unfair  and prejudicial 
news comment on pending trial$ has become increasingly prevalent. 
Due process requires chat the accused receive B tr ial  by m impartial 
jury free from outside influences Given the pervasiveness of modern 
eommunicatmnr and the difficulty of effacing p~ejudie ia l  publicity 
from the minds of the iumrs .  the t r i a l  Courts must take strong 
measures ta ensure tha t  the balance IS  never weighed against  the 
accused.' 

While the "strong measures'' referred to  might conceivably in- 
clude the contempt the Court pointed to  less drastic 
measures bearing directly upon the conduct of the trial which 
should have been employed and which may s e r ~ e  to preclude pre- 
judice in  future cases: 

It is clear that dome measures must be taken to provide ade- 
quate protection from prejudicial news reports. This may, un- 
fortunately, give rise ta B conflict of two cherished constitutional 
rights. Both the right to a free press ' and the right to trial by 
an  impartial j u ry  are basic ingredients of our form of gavern- 
rnent. 

This conflict is not new. For example, in 1846 one commentator 
was moved to observe: 

Our3 is the greafesc newspaper reading population in the world. 
. . , In the ease of B particularly audacious crime tha t  has  been 
widely discussed I t  ia  utterly impossible tha t  m y  man of common 
mtelligenee, and not wholly secluded from Poeiety. should be found 
who had no t  formed an opinion.* 

What i s  new however is the derelapment of modern communica- 
tion and n e w  distribution techniques ta the extent that  a crime 
is no longer a local affair. There is little reason to believe this 
trend will be reversed. The appalling prospeet that, in some cases, 
i t  may prove impossible to  gather a jury from even the four  
corners of the earth each of whom can enter the courtroom, "in- 
different as he stands unsworn,"" i s  difficult to aroid. Of much 
more immediate and practical concern is the problem of im- 
paneling "an impartial jury of the state and district wherein the 

'Id. a t  362, per Mr. Justice Clark 
'See l laryland V. Baltimore Radio Show, 838 0.S. 812 (1950) i Goodhart, 

Newepspen ond Contmpt  o i  Court ~n Ensiiah Law, 48 H B Y .  L REV. 
886 (1935). 

'Sheppard V. Piuwel i .  384 U.S 333 pwmm (1966) 
'U.S .  CORST. amend. I. 
'U.S. CONST. amend. VI, 
'I Tnoi by Jury in New Y w k ,  9 L. REP. 198, 198 (1846). 
"The  first atatement of this ideal but difleult  n o m  IS g ~ n e r a l l y  attributed 

to Lard Cake; Go. L l n .  (1566) ; m e ,  w., Rideau V. Louisiana. 378 U S  723 
(1968),  
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crime shall have been committed." The functional utility of 
long employed protective measures, such as a change of venue, 
is being seriously threatened; and this threat can reasonably be 
expected to  increase, rather than abate. 

I t  may well be that military trials are more seriously threatened 
than civilian trials. Whereas only a small percentage of civilian 
convictions result from jury trials.18 in all courts-martial both the 
findings and sentence are decided by laymen, rather than pro- 
fessional judges, even in guilty plea cases. 

Even in civilian jurisdictions, while the percentage may be 
small, the number is significant." An argument that either is 
small begs the iswe.  The right to  a fair  trial is constitutionally 
guaranteed in all criminal prosecutions, not just most of them.Ib 

The purpose of this inquiry is not to discover whether either 
our right to a fair trial or our right to a free press must prevdl 
a t  the expense of the other,lb neither is i t  intended here to 
speculate upon whether the activities of the press must be volun- 
tarily restricted.'. The real purpose is to search for a method 
whereby those responsible for the administration of justice, 
through the m e  of appropriate internal measures and controls, 
may unilaterally guarantee to every accused an  impartial jury. 

Those of us involved in the high calling of the administration 
of justice are often wont to complain of the real, or imagined, 
excesses of the press. This is certainly an easier task than the 
examination of our  own shortcomings and inadequacies and f a r  
easier than the development of workable measures to insure the 
essential fairness of a jury trial. The problem with thia approach 
is twofold. First, i t  i8 non-productive in that it seeks to place 
the blame for failure on outside forces thus making the accep- 
tance of failure palatable. Second, i t  tends to justify, on the 
assumption that the solution is beyond the reach of our corrective 
powers, the shirking of reaponsibility by those whose duty i t  is 
to insure the impartial administration of justice. 

We must, therefore, take i t  upon ourselves to insure that jury 
trials will be without undue outside influence. And for those of 

. 

" U.S. Consr. amend. VI 
'I See AXmRICAN B*R ASSOCUTION PROJECT ON M ~ N I M U M  STAND-S 

FOR CRIMINAL JUSTICE, STANDARDS RELATING TO FAIR TRIAL AXD FREE PRESS. 
Tentative Draft 22 (1966) [hereafter cited 8 8  RE-N REPORT, Tentative 
nrair, . . .. ., . 

" R D m x  REPORT, Tentative Dmft ,  2 8 4 4 .  
"U.S. C o r s ~ .  amend. VI, 
'Irvin Y. Dawd, 366 U.S. 717, 710 (1961) (separate opinion, Frank- 

"United States Y. Powell, 171 F. Supp. 202 (N.D.  Cnl. 1969). 
furter, J , )  
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us connected with military justice, it must be determined whether 
different procedures may be required by the peculiarities of mili- 
tary law, location, and procedure. 

Frequently, in both civil and mditary courts, the burden of 
showing specific prejudice from published matter has been placed 
upon the accused.'* In addition, the reaponce of a juryman t o  the 
effect that he was unmoved by published accounts and could 
render a f a r  and impartial verdict has long been accorded almost 
complete credence." More recently a senes of cases,?: culminating 
in Sheppard v. . !4az~e21,~~ has indicated a growing concern as to 
whether this treatment of the problem 1s adequate or just .  

An ancillary problem, conduct of the members of the press 
which interferes with the orderly procedure of the trial, is often 
injected into case8 of this type.li Far the purpme of clarity it is 
proposed here to  consider not the conduct of the members of the 
press in and around the courtroom, but the content of the material 
published in the press, and the tendency it may hare to  affect 
the j u r y Z '  in their decision of the case. 

PREJUDICIAL XEWS REPORTS DEFISED 

A. SCEJECT M A T T E R  OF REPORT 

Not all news reports are prejudicial, even if  they reach the 
jury.*. In the vast majority of the cases reported by the news 

"Beck Y. VSaahmgton. 368 C.S 641 (1962) ; Iriin V. Dowd, 366 U.S. 717 
(1961);  United States Y .  Carter,  9 C.S.C M.A 108, 26 C.31 R. 370 (1966), 

"Rideau V. Louisiana, 373 U S  723 (1963); Ysrehall  V. United Statee, 
160 U S  310 (1958) :  Briggr 7,. United S~stes, 221 F.2d 636 ( 6 t h  Cir. 19661.  

"384  U.S 333 (1866). 
" 'The use of  the  term press herein is not intended to exelude orher than  

printed news media but 1s adopted a i  a term of em~enienee  to be used in 
the broadest sense ta melude the entire new8 gathering and distribution 
industry.  

"Set, e .# . ,  Sheppard Y .  Maxwell. 684 U S .  333 (18661; Estea 7.  Texas,  
381 U.S. 632 (1961): U n m d  Stater V. Accardo, 298 F.2d 133 (7th Cir.  1962) 

"The  use of the term publish ~n i ts  V B T ~ O Y S  forms herein I% intended To 
melvde d l  means of publrcatlon whether by p m t ,  broadcabt, m other means. 

'*The term jury 18 Intended to mean the finders af fact .  In mihtars  law 
this body is called the  court This me, however. has B tendency to be confullng 
as i t  1s applied to bath judeea indrwdually and to the decision making body 
8s B whole ~n ewilian eases. 

MeHenry V. Cmted States,  276 Fed. 761 (D.C Cir. 1921) : Miller V. 
Kentucky, 40 F.2d 820 (6rh Cii. 1860) : ACM 8768, Doyle, 17 C N.R. 616 
( 1 8 6 0 .  
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media in any jurisdiction, the report amounts to no more than 
and account that  a certain crime has been reported to authorities 
and that the accused has been arrested and charged with its 
commission. I t  i8 readily apparent ta the jury, from the fact 
that  the accused appears befare them, that such is the case. 
This type of report presents no real problem, especially if the 
report has been couched in terms of "alleged crime" and "sus- 
Beet." s: On the other hand, B report that  the accused had confessed 
to the crime charged might be a serious cause far concern.la 

A televised confession to all elements of the offense,lg or a 
publication of a copy of the text of a would normally 
be considered prejudicial, unless the pualication was clearly made 
a t  the insistence of the accused." Failure of the trial court to 
take corrective action in such a case may, however, be waived by 
the accused.'* 

Editorial comment of a derogatory nature is clearly more 
suspect than factual reporting, for i t  may be both incorrect and 
inflammatory.SS The contrary, however, may be shown, where the 
editorial comment had no direct relation to an issue in the case 
or to the accused.s' 

Additionally, reports purporting to be factual but actually false 
have a clear tendency to be prejudicial;PS and even true reports 
may be prejudicial where the facts reported about either the 
case, or the accused's background. would be inadmissible under 
the rules of evidence.Pa Even reparts of matters which are appar- 
fntly true and admissible can raise serioua questions where for 
some reason they have not been presented a t  trial." I t  may well 
be that even the placing of undue emphasis upon certain facta 

"Mawland %-. Baltimore Radio Show, 388 U S .  912 (1850). 
"Shepherd Y. Florida, 341 U.S. 50 (1851); United States V. Powell, 

171 F .  Supp. 202 (N.D. Cal. 1958). 
"Rideav V. Louisiana, 373 U.S. 723 ( 1 9 6 s ) .  
" I n i n  V. Dowd, 366 W.S. 717 (1861). But see, CI 412871, Thomas, 

'United States V. Henderson, 11 U.S.C.I.A. 5 %  29 C.M.R. 372 (1860).  
"United Stares V. Ragland, 375 F.2d 471 (2d Cir. 1967) ; Geagan V. 

"Bebb V. State, 18 Arir. 606, 163 Pae. 268 (1817);  State Y, Jackson, 

37 C.M.R. 518 (1966). a f d ,  17 U.S.C.DI.A. 102, 37 C.H.R. 367 (1867). 

Gavm. 181 F .  Supp. 466 (D. Mass. 1960). 

9 .Mont. 508 24 Pae 213 118901 
"CM 4 i l s s i  ~ a i b ,  35 C . M ~  597 (1965) 
" G n f i n  V. United States, 286 Fed. 437 (3d Cir. 1824) 
"I~larahall \'. United States. 360 C.S. 310 (1369). 
' I d .  at  312-13: "The prejudice to the defendant i s  s h o r t  certain to be 

BQ great when that evidence reaches the jury through ~ D W P  aceaunts a i  
when it is  part of the prosecution's evidence . , , It may indeed be ereate? 
for it ia then not tempered by protective procedures." 

*Do 1,218 4 1  
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properly before the jury would in a given case operate to the 
prejudice of the accused,83 

Reports of the proceedings in out-of-court hearings are par- 
ticularly dangerous. as the reading of such accounts by the jurors 
operates to nullify entirely the protective procedure employed." 
Such reports, however, are not automatically prejudicial, but 
must be neighed as to their contents." Likewise the reports of 
trials af co-accused, which may, and frequently do, present a 
troublesome area, must be tested as to  their content and probable 
impact." 

B. TIME OF REPORT 
Certain factors other than the cantent of the reparts must be 

considered in determining whether the reports are prejudicial. 
For example, the time of the report in  ielation to  the time of 
trial is an important A report made on the eve of the 
trial 43 is considerably more suspect than one appearing months 
or even years * (  before the date of trial. 

While it IS undeniable that in some instances both pre-arrest 
and past-trial publicity may create a prejudicial atmosphere, the 
danger to an accused's right to a fair trial may, in such situations, 
be balanced against the legitimate interest of the public that an 
offender be apprehended or that the disposition of his case be 
made known. No such argument can reasonably be made during 
the period from arrest to completion of the trial, yet this is the 
prime time for development af the mast dangerous kind of re- 
parts.'* 

C .  SOL'RCE OF REPORT 
Perhaps of even greater concern is the source of the report 

A report generated by the prmecutor,'~ the sheriff,"' or the judge 'j 

"Rideau v Laumana, 373 U S .  723 (1963).  
'Sheppard Y. hlsnwi l ,  384 U.S. 333 ( 1 9 6 6 ) ;  United Stater Y Powell. 

'ACM 17411, Cook. 31 C.M.R. 609 (1961) 
"Paschen v Vnited States, 70 F.2d 491 (4th Or.  1934),  Simi Y State, 

171 F .  Supp, 202 1X.D Cal 1958). 

177 Ga. 266, 170 S.E. 58 (1933).  
Koolish I Cmred States, 340 F.2d 513 (5th Cir. 1865). 
United States v Milsnovich. 303 F.2d 626 (4th Cir. 1962) ; Henslee v 

United States. 246 F.2d 190 (5th Cir. 1957).  
*Cox Y. State, 64 G a  374. 31 Am. Rep. 76 (1379).  
"Kaalish Y .  United States, 340 F.2d 513 (6th C l r .  1966). 

R-ON REPORT, Tentative Draft, 62. 
"United Stater V. Jlilanavich, 303 F.2d 626 (4th Cir. 1 9 6 2 ) ;  Henalee Y. 
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is a greater cause for concern than one generated by the news 
reporter hirnself,ln and certainly more so than one generated by 
the accused." Reports caused by the action of other arms and 
agencies of the government hove been considered an equally 
serious problem6* 

I t  would appear that  reports in a government controlled news- 
paper distributed to most or all of the prospective jurors should 
be seriously suspect, although no case has been found to so hold. 
Such a situation might readily arise in overseas areas where the 
U.S. military farces are employed. In such cases the government 
controlled Stars and Stripes and Armed FOWES Radio end Tele- 
&ion Se twork  are frequently the only English language news 
media of general availability to those from whom the jury will 
be drawn. 

The analogy to case8 involving unlawful command influence, 
while not direct, is too inviting to overlook in cases of this 
nature. Where the issue of command influence has been raised, 
military courts have uniformly sought to avoid even the appear- 
ance of evil.6a It is submitted that the refusal of military courts 
to apply a similar rule in cases involving news reports in govern- 
ment controlled media s* has been generally due to the relatively 
innocuous form and content of the reports involved, and that 
the possibility has not been foreclosed in an appropriate case. 

United States, 246 F.2d 190 (5th Cir. 1957); Maasieor V. United States, 254 
F.2d 58 (5th Cir.  1958). 

'*Rides" Y. Louiiians, 373 U.S. 723 (1863); Shepherd Y. Florida, 341 
U.S. 50 (1961);  but see, CM 412871, Thomas, 37 C.M.R. 519 (1866).  W d ,  
17 U.S.C.M.A. 108, 37 C.M.R. 367 (1967).  

"Briggs V. United Ststea, 221 F.2d 636 (6th Cir. 1956); United States Y. 
Powell, 717 F .  Supp. 202 (N.D. Cal. 1859).  

aShepherd V. Florida, 341 US. 50 (1851).  
"United Ststea V. Henderson, 11 U.S.C.M.A. 556, 28 C.M.R. 372 (1960). 

It 1% m r t h y  of note that while arguably the proreentian is equally entitled 
M a fair tnsl, the actions of the accused I" this regard are not likely to 
become an appellate i . 8 ~  in the absence of the employment of the CDntBmpt 
proeedure. It must dm be remembered that the nght  to B fair opportunity 
t o  prosecute IS not cansrituhonally guaranteed. See, e a ,  R W O N  REHIRT, 
Tentative Draft, 176-76, and Reardon, Standard8 Relating t o  Fair T k l  
and F ~ s e  P i r s s ,  54 A.B.A.J. 348, 347 (1868) [hereafter cited a3 RWIX)Y 
REPORT]. 

"Delsncy V. United States, 198 F.2d 107 (1st Cir. 1952).  
"See. e.*., United States Y. Wright, 17 U.S.C.M.A. 110. 31 C.M.R. 974 

(1967);  United Ststel V. Johnson, 14 U 
Cnired States V. Kitchens, 12 U.S.C.M. 

A C P  8768, Doyle, 17 C.P.R.  615 (1954);  CY 411936, Swenson. 36 C.M.R. 
645 (1965).  
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D. DEGREE OF S A T C R A T I O S  
Many, if not mast of the cases in the area of prejudicial news 

ieporting, have been concerned Kith the degree of saturation. 
This point, however, 1s perhaps misleading. for it is not the 
number of articles or reports that should be determinative af 
the issue, but  the probability that the reported matter has come 
to the attention of the jury.%* Whenever a court reduces the 
question to a mere head count of articles without concern to the 
possible effect, there 1s serious danger that the real issue will 
be missed. 

In summary, the prejudice in prejudicial n e ~ s  reporting lies 
in bringing to the attention of the jury that which it aught not 
to consider in reaching its determination, or in unduly empha- 
eizing that which, while proper for consideration, should be given 
only that degree of importance accorded to It by a particular 
juror based upon the evidence presented in the trial of the case. 

111. APPELLATE REVIEW 

A. DISCRETIOS  OF THE TRIAL JCDGE 
In determining whether to grant a motion, the trial judge 

must utilize his sound discretion. Khile he enjoys considerable 
latitude in this respect, he may not decide the issue in derogation 
of the constitutionally protected rights of the accused. 

Traditionally, case8 arising from the state courts have been 
treated as inroliinp only "rock bottom" due process of law.'" 
Appeals from lower federal courts, on the other hand, have re. 
quired a higher standard of discretion. The distinction depends 
basically upon whether the sixth or fourteenth amendments- 
i s  applicable. Additionally, the Supreme Court has been more 
willing to question the discretion of the trial judge in furtherance 
of its superiisory power8 w e r  the federal COWI system.'. This 
distinction between the standard applicable to appeals from fed- 
eral and State convictions was pointed up in Rideau v, Louisiana," 
where no showing of specific prejudice was required. The two 
dissenting judges pointed out that while they would agree with 
such treatment of a case arising in a federal court in the exescise 

"Briggi %.. United Srater, 221 F.2d 636 (6th Cir. 1965) 
' S e e ,  e . 8 . .  Rideau b .  Lomsiana, 373 U.S. 123 (1963). 
" U S  C o r m  amend. VI, XIV. 

"Rideau 7. Louslana, 373 U.S. 723 (1963). 
U.S. COXST art, 111. 
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of the supervisory powers of the Supreme Court,ln they did not 
feel the same standard was applicable to a case coming on appeal 
from a state court. State court decisions hare shown little uni- 
formity of standard, varying from holding the discretion of the 
trial judge to be beyond review,"' to allowing the mere possibility 
of prejudice to serve as a basis for revessda* 

Military courts have consistently refused to reverse any case 
on the basis of prejudicial news reporting, and have applied in 
their reasoning the requirement that specific prejudice be shown 
by the aceused before relief might be granted.bs While one Air 
Force board of review expressed the opinion tha t  mere knowledge 
of the fact8 of a case gained from reading B newspaper would be 
grounds for reversal, this opinion was pure dictum, as the court 
members having such knowledge had been excused on challenge 
far cause." 

The position of the military courts is in full accord with that 
taken until recently by the United States Supreme Court on 
appeals from state court convictions. In view of the latest de- 
cisions of the Supreme Court on this subject, however, we must 
westion whether the requirement of proof that the trial judge 
abused his discretion to the specific prejudice of the accused 
continues ta be applicable in military trials. 

In a sense, the court-martial system 18 neither fish nor fowl, 
as It is a federal jurisdiction but not a part  of the Federal 
Judiciary System. The constitutional basis of the military system 
is found in article I," while the provision for creation and super- 
vision of the interior courts of the Federal Judiciary System is 
found in article IKBB Military courts are required to conform to 
military due process of law; nevertheless, as the military court 
system is not under the direct supervisory power of the Supreme 
Court, a holding which relates only to the latter is not necessarily 
controlling.a' The question as to whether the basis of the decision 
in the Sheppard case was a constitutional one, and if so, what 

: I d .  at 727. 

-Stare Y .  Banlle.  111 W.Vs . ,  567. 163 S.E. 49 (1932).  
"United States V. Vipneault, 3 U.S.C.M.A. 241, 12 C.M.R. 3 (1B53); 

C P  411036, Swensan, 35 C X R .  645 (1965) : Chl 412371. Thomas, 37 C.M.R. 
619 ( 1 9 6 6 ) ,  affd, 17 U.S.C.M.A. 103, 37 C.Y.R. 331 (1967). 

-See ACM 17411, Cook, 31 C.M.R. 607 (1561). 

"Burns V. Wilson. 348 U.S. 137 ( 1 B 6 3 ) ;  Umted States Y. Tempia, 

" Sheppard V. Maxwell, 384 U.S. 333 (1566). 

Commonwealth Y .  Harrisan. 137 Pa. Super. 279, 8 A.2d 733 ( 1 9 3 5 ) .  

:u.s. COAST. art. I. 
U.S. COXST. BTt. 111. 

16 U.S.C.M.A.629, 37 C.M.R.249 ( 1 9 6 7 ) .  
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standard is applicable, therefore, assumes paramount importance 
in military as well 8s state criminal trials. 

B. T H E  SHEPPARD S T A S D A R D  
As may be seen from the preceding chapter, i t  is not the routine 

case in which the danger of prejudice is encountered. Though 
perhaps it may be argued that no criminal case is ordinary, and 
certainly never routine to the accused, the vast majority of those 
cases with which the courts deal are not 80 unusual as to command 
the attention of the community, whether it be military or civ- 
ilian.8D Concomitantly, i t  is not this type of case which is widely 
published because news editors are,  of necessity, conscious of 
those items which captivate the public fancy. Just such a case 
!vas the trial of Dr. Sam Sheppard:' 

. 

Murder and m)rterg. society. sex and ~ u i p e n i e  were combined 
in this ease nn such B manner as to intrigue and captivate the pub- 
lie fancy to B degree perhaps unparalleled in recent annde .  Through- 
out the pmndie tmen t  mvestigafian, the Eubseguent legal skimishes 
and the nine week trial, circulation C O ~ S C ~ O U I  editars catered to the 
insatiable interest of the American Publie in the bizarre. .  . In thii 
atmosphere of B "Roman Hohday" for news media, Sam Sheppard 
stood trial f a r  his l i fe  .' 

I t  is obvious to even the most unsophisticated that a fair trial 
and judicial treatment of a person accused of B criminal offense 
should be anything but a Roman Holiday. 

I t  has been noted that every court called on to comment on 
this case s a ~ e  the one that  tried it has deplored the activities 
of the press:' In fact, the press itself has gone on record as 
questioning whether a fair trial could be held under such circum- 

The remarkable thing ia that  in spite of such patent 
problems, the accused, Dr.  Sam Sheppard, spent 12 years in 
prison and a considerable fortune in appellate battles before his 
conviction was finally set aside and a new trial ordered:' It i s  
not the purpose of this paper to ponder which Ju ry  verdict was 
correct for in either event the cause of Justice was not well 
served. 

"With the increanng faevs of the p ~ e s s  upon the trial of Vietnam war 
dmenters, however, many of what would otherwise be ordinary tdals in 
military eovrta are being transferred into sensational ones. The effect of such 
treatment by the prees 1% difficult to B B B ~ S S  but oqu~l ly  difficult to discount. 

'" Srate I. Sheppard. 165 Ohio St. 293. 135 X,E.2d 340 (1056).  
.'Id. at 284, 135 N.E.2d at 342 

: : I d ,  at 866, n.10. 
Sheppard Y. Maxwell, 384 U.S 333 ( 1 8 6 6 ) .  

Sheppard V. Msxwsell, 384 U S  333 (1966).  
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The appalling accumulation of mistakes on the part  of ail 
concerned tends to rob the case of the force and clarity which it 
might otherwise have had. This situation led the court to reverw 
an the whale record rather than rule as to each specific area." 
There are, however, many interesting paints to be gleaned from 
the case, although some of them may be construed as nothing 
more than interesting dicta. 

The most important concerns the standard to be applied in 
determining whether the discretion of the trial judge has been 
soundly exercised. Without searching for specific prejudice, the 
court concluded with only one dissent that  Sheppard w a  deprived 

of due process of law under the fourteenth amendment.'b In the 
face of the evidence this holding is not remarkable, even though 
only the minimum standards of state due procesa are involved. 

The failure to distinguish between state and federal cases;' on 
the other hand, is of considerable significance. This lack of dis- 
tinction could scarcely have been accidental in view of the fact 
that  the author of the majority opinion also wrote the dissent in 
R i d e a ~ . ' ~  Further, i t  is clear from the language of the court that  
the underlying basis of the decision is the increasing prevalence 
of case8 involving this precise problem.-8 

In failing to require Sheppard to undertake the burden of 
showing either essential unfairness or demonstrable prejudice:" 
the court has set 8s a constitutional standard of judicial dis- 
cretion even in state court trials the avoidance of the probability 
of prejudice." Clearly no lesser standard can apply in federal 
cases whether military or civilian. 

C. MEETING THE STANDARD 

The degree of proof required to meet even this standard is, 
however, somewhat unclear, because of the confusion af pretrial 
publicity, trial publicity, and the activities of the press in and 
around the courtroom. 

.'Id. at 364, 363. 
: I d .  st 336. 

I d .  at 351-53. 
"Ridesu Y. Loniaians, 373 U.S. 727, 729 (1863). whmein Mr. JuiBee 

Clark, in dissent, stated; "There i8  a very significant dillerenee betwen 
matters within the s e ~ p e  of our svperrisary powern and matters which reach 
the level a i  canstitvtional dimension." 

"Sheppsrd V. Maxwell, 384 U.S. 333, 362 (1966). Sea also eoneuiring 
opinion of Mr. Justice Frankfurter, Iwin V. Dowd, 366 U S  717, 728, 730 
11961). 

"384 U.S. 332. 
"Id. at 362. 
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At one paint the court observed: 
While we cannot say tha t  Sheppard vas denied due process 

by the judge's refusal to take precautime against  . pretl ial  
publicity s h e ,  the court's later rU!ing. must be considered a g a m t  
the sett ing :n which the Trial w81 held 53 

Although no great purpose i~ served hy a distinction hetween 
pretrial and trial publicity as it is the poisoninp of the minds of 
the ju ry  u,hich is of primarl- concern, it is surprising in this 
case that the court felt it could not say the pretrial publicity 
alone was sufficient denial of due process to require reversal. A 
few of the excerpts from the pretrial publicity, as reflected in 
the opinion of the court, read as f o l l o w :  

O n  July 7 .  the day of Mlarilyn Sheppard's f,inersl. B nempaper 
Story appeared in whlrh Ariistsnt County Attorney hlahon-later the 
ehiei  prosecutor of Sheppard-sharply criticized the refusal o f  the 
Sheppard fam:iy EO permlr hls immediate quertiomng, From there 
on headline i torlea repeatedly streined Sheppard's lack a i  coopera. 
tion with the police end other omcialr. 
The nerspspers  also played up Sheppard's refusal to t i e  a l i e  
detector test  and "the protecti3.e ring" t h r o r n  up by his family. 
Front-page maspapier headlines announeed on the same day tha t  
' 'Doctor Balks a t  Lie Terf.  Retells S tory"  , 

On the 20th the "editorial artil!ery" opened fire with a front- 
page charge tha t  wmebady 18 "gerung aaay  r i t h  murder"  The 
editorial attributed the meptneas af the inreatigation t o  "Frmdships ,  

lawyers B huaband who oughr t o  have been 
I EO the same thlrd-degree to whleh any other 
ar eircvmstancei i d  subjected. , , '' The follow- 

ing d a y  Ju ly  21 another pageilne edltorlal was headed: "Why Yo 
Inquest9 Do I-. rev, Dr Gerber " , , 

Thraugboat rhm period the newapapsrs empharmd ecidence tha t  
tended t o  m n m i n a r e  Sheppsrd and vmnted out discrepancies ~n hi! 
statements t o  authoriries 
Dvrine the i n o o e i t  on J u ! ~  2 6 .  B headline in laree w o e  stated.  , .  I .. 
Kerr (Captain of the Cleveland Pa!iee) Urges Sheppsrd'a Arrest!' 
In the story,  Detective l lcAr thur  "disclosed tha t  scientific tests 
at the Sheppard home have definitely established tha t  the killer 
washed off a t ~ a i l  of blood from the murder  bedroom t o  the daan-  
stairs dection," a eircumrtance eaiting doubt on Sheppard'r accounts 
a f  the murder.  S a  such endence was produced st trial The news- 
papers also delved into Sheppard's personal hie  Artides strewed his 
extra mariral loye affairs 8 s  B motive for  the crime. The newspapers 
portrayed Weppard ai  a Lothano. fvlly explored hia relationship 
wlth Svran Hajer ,  and n rmed  B number of other women who were 
allepedly i n i a l i e d  with him. . .Io 

Without going into further detail, it is sufficient to note that 
" I d .  at 354, 35i. 
- I d .  a t  338-41. 
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the publicity grew in intensity until the date of his indictment:' 
and it is fair to observe that i t  simply exploded a t  the time 
of trial with five volumes of news articles from the Cleveland 
newspapers alone being submitted in evidence and no account 
a t  all being made of radio and television coverage, although the 
court assumed their coverage was equally Iarge.(~ While same of 
the publicity wa8 favorable and even generated by the Sheppard 
family, this only serves to point up tha t  the forum of his trial 
was, in reality, the press. 

At this paint one is led to doubt whether the court really 
meant that it could not say that the pretrial publicity alone was 
sufficient to amount to a denial of due process. Perhaps the court 
meant only to say that had the normal remedial measurea been 
exercised a t  trial, a denial of due process could have been aroided: 
or perhaps they simply wanted to point out  the other glaring 
shortcomings of the case. 

These were many. There was no real effort made to insulate 
the jury, once selected, from further exposure to press reports:db 

Much of the material printed or braadeasted during rhe trial 
was never heard from the witness stand, such as the charges that 
Sheppard had purposely impeded the murder investigation . .; was 
a perjuror: that he had iexual relations with numemus women; 
that hi9 dm vife  had characterized him BQ a "Jekyl-Xyde": that 
he was "B bare-faced iiar" because of his testimony as io pdiee 
treatment, and, finally, that B woman conuet claimed Sheppard t o  be 
the father of  her illegitimate child As  the trial pmgreased, the 
newspaperr summarized and mrerprered The evidence. devoting par- 
ticular attention t o  the material that incriminated Sheppard, and 
often d r e r  unwuarrsnted inferences from testimony. At  one paint, a 
front-page picture of  Mra. Sheppmd'a blood-stained pillow was pub- 
lished after being "doetore$' t o  show more elearly an alleged im. 
print of B mrgicai instrument.' 

In addition, no change of venue or continuance was granted, 
yair dire examination was unduly restricted, and little if any 
effort was made to control the statements of parties, officials, 
and witnesses to the press. The use of such measures will be 
considered in subsequent chapters. 

Inasmuch as the conduct of the press within the courtroom 
is intentionally excluded from consideration here, it is sufficient 
to note that this aapect of the ease alone would likely have been 
sufficient ta require reversal. The court pointed ta the disruption 

I d .  at 341. 
" I d .  at 342. 
" I d .  at 352. 
" I d .  at 356-57. 

*oo Bll tB 49 



43 MILITARY LAW REVIEW 

of the proceedings and noted that the coverage was more massi\,e 
than in Estes r. T s i a s , ~ ~  which had been previously reversed on 
similar grounds 

The court outlined a t  considerable length procedures which 
could and should have been taken. In so doing they set forth 
guidelines which should be falloued and perhaps improved upon 
to prevent a similar miscarriage of justice in future cases. In 
view of the constitutionel basis of the decision, these guidelines 
are applicable to  military trials. 

IT’. PRETESTIT’E BIEASURES 

A. RELEASES BY COVYSEL 
Were i t  not far the number of csses involving precisely this 

point it would seem almost unnecessary to  state that counsel for 
both parties to a trial should s w i d  the initiation of neiq-s reports 
which might he considered prejudicial It Seems patently absurd 
that either the prosecutor or the defense counsel would take any 
action which might cause additional problems in the presentation 
of his case. Certainly the attorneys for both sides should avoid 
the instigation of unnecessary publicity, if not by their interest 
in the ultimate result, a t  least b r  the Canons of Professional 
Ethics.sB 

The opportunity to bask for a brief moment in the bright light 
of public attention, however, is an alluring temptress. This may 
be particularly true of elected officials or those who seek public 

but it is not limited to them. For example, counsel for 
the accused may be tempted to build up their reputation and 
hence, ultimately, their practice by releasing information and 
making statements to the press. Afore often than not, however, 
the justification advanced for such tactics is that  they are re- 
quired to counter releases by the police or prosecution. 

Even where these reason8 do not exist It is axiomatic that  
seeing one’s name in public print is truly one of life’s greatest 
satisfactions. The need for recognition is basic to all humans. 
Not only parties and attorneys, but all who have anything to do 

“881 U.S 531 (1965). 
*’A.B.A., CANaXs OF P R O ~ S S I O X V  ETAICS. Yo. 20; MANUAL M R  

COURTS-!vlARTIAL. L‘WIIED STATES, 1851, T 42b [hereafter referred to a i  the 
Manual and cited 8 s  MCM]. 

‘In Sheppard r. Maxwell, 384 U.S. 333 (196s). It was noted that barh 
the pmsecutar and the judge were candidates far eieetian within weeks of 
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with a newsworthy case, may be drawn by the lure of the spot- 
light. The practice of self-restraint by all concerned could ob- 
viously do much to lessen both the incidence and the impact of 
prejudicial news reporting. 

Perhaps such restraint is too much ta hope for in light of 
human fallability. To aid in this regard methods of enforcement 
need to be devised. With regard to attorneys, bar associations 
should not be hesitant t o  spot infractions of ethical principles, 
and should take vigorous action to  discipline those who fail to 
abide by professional standards. 

The American Bar Assmiation at  the annual meeting of its 
House of Delegates, held recently in Chicago, adopted the recom- 
mendations of the Speedel Advisoru Committee on Fair Trial and 
Free Press, which provided: 

1.1 REVISIOS OQ THE CAWOFS OF P R O ~ T S J I O N A L  Emm 
I t  is recommended tha t  the [Canons of Professional Ethics be re- 

rised to eontam] 8 x b t m m  of the following standards,  relating to 
the publie discussion of pending or imminent criminal litigation, 
b e  embodied tn the Code of P m f e s s i a n e i  Reepomibdity: 

It is the duty of the i s w e r  not to release or a t h a r i s e  the 
release of informstmn or opinion f a r  disremmstian by any 
means of public eommunicaiion, in connection with pending OT 
imminent cnminsl litigation with which he LS associated. if there 
is B reasonable likelihood tha t  such dissemination will interfere 
with B fa i r  tr ial  or otherwise prejudice the due administiation 
of j w t m  

With respect to a grand jury or ather pending investigation 
of any criminal matter,  B lawyer participating in the investiga- 
tion shall refrain from making any extrajudicial statement,  for  
dissemmalion by any meana of public communication, tha t  goel 
beyond the public record or tha t  is not necessary to inform the 
oubiic tha t  the investieation 1% underway. to dewpibe the zeneral 
eeope of the mvestigarian, to obtain assistance in  the  apprehen- 
d o n  of a suspect, to warn the publie of m y  dangera, or ather- 
wise to aid in the inbedigation. 

From the time of arrest .  isnvsnee of m m m t  wamant,  or 
the hiing of B complaint, information, or indictment in any 
eriminal matter unti l  the commencement of tr ial  m disposition 
without tr ial ,  a laayer associated with the prosecution 07 de- 
f e m e  shall not relesae or suthoriie the release of any extra- 
judicial statement,  for  dissemination by any means of public 
eommlmieation, relating to tha t  matter and concerning: 

(1) The prior criminal record (including arrostl ,  indietmenta, 
or other charges of crime),  or the or reputation of the 
[defendant] accused, Except tha t  the lawyer may make B factual 
statement of the [defendant's] aeeusad'6 name, w e ,  residence. 
occupation, and family status,  and if the [defendant] accused has  
not been apprehended, IQWYBT wmaat& with the prallscu- 
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t i o n  ma? relesle any information neceisary to aid in his apple- 
hemion or to warn the public of any dangers he may present: 

12) The exitfence n i  cantenti  of m y  eonfewan,  admlrsion, 
Or statement given by the [defendant] o c o s e d .  or the refusal 
or failure of :he [defendant] acciised t o  make any statement:  

( 3 )  The performance of any examinations or tests  or the 
[defendant's] nccumd'r  refusal o r  fallure to Pvbmlt to an ex- 
aminatnn  OT t es t ,  

(11 The Identity. testimony. OT credibility of prospective 
lawyer may a n n ~ u n c e  the identity of 
ement i s  not otherwise prohibited by 

a plea a i  guilty to rhe offenee charged 

( 6 )  [The de;endanf's] Any opmion ea to the ecmsed's 
guilt  or innocence OT as t o  [other matterr  relating to] the merltr  
of the case 01 t i e  evidence :n the case [except tha t  . . . I .  The 

of the charge, including a brief description of the offenre charged; 
from w o t m g  or referring without comment t o  pvblic records 
of the CDUIC I" the care: f rom announcmg the scheduling or re- 
sult of a n y  stage ~n the judicial proceia. f rom requeSrlng asli l-  
t a m e  _n obtaining evidence. 01 from announcing [on behalf of 
his chent] wifhour further comment tha t  the [client] acedeed 
denier the charger made   gain st him. 

During the tr ial  of any criminal matter,  including the pmiod 
of i e l e e r m  of the j u r y .  no la7vye1 associated with the prosrcu- 
tian or defense shall rive or authorize any extrajudicial da te -  
mentor  mteniew,  relating t o  the trial of the partlea 01 m u e i  I" 

the t m ,  f a?  dlssemination by any means of public communiea. 
tian. except tha t  the i a ryer  may quote from or refer wlthout 
comment to publie records af the court  in the eale. 

After the completion of a m a 1  01 disposition withovt trial of  
any erimmal matter.  and [while the matter ~r still pending ~n 
any court]  prior t o  the rmposzilon o i  sentence. B lawyer assoc- 
iated with the prosecution OT defense shsll refrain from making 
or au thoi inng  any extrajudicial statement for  diiseminatian by 
any means of pubhe communication If there 1s B reanonable like- 
hhaad tha t  euch dlssemination wll affect [ judgment or1 the 
impasition o f  sentence [or otherwise prejudice the due admini. 
atatla" of j,,nce1 

Piothing in this Canon i s  intended to preclude the  formula- 
tlan OT application a i  mare restnetire rules relating to the re. 
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lease of informstion about juvenile or other offenders, t o  pre- 
dude  the holding a i  hearings o r  the lawful iaauance o l  report8 
by legislative. or investigative bodies, or to preclude any l a w e r  
from replymg to charges of misconduct tha t  are publicly made 
against  him. 

1.2 RCLF OF COURT 
In any jurisdiction in which Canons of Professional Ethics 

have not been adopted by etatute or conrt rule, i t  is  rectmmended 
tha t  the substance of the faregaine Seetion be adooted as a rule of 
court governing the conduct of attorneys. 

1.3 EXmRCEMENT 

I t  is recommended tha t  violation of the standards ret forth 
in seetian 1.1 shall be gmunds far judicial and bar BSSnCistion re- 
primand ar  for  ?upenelon from practice and, in mole Ser iOYP 

eaiei, far disbarment [or puniahment fa r  contempt of court]. It is 
furrher recommended tha t  any attorney or bar assaclation be allowed 
to petition an appropriate court for  the institvtion of [contempt] dis- 
ciplmarrd pmeeedings, and tha t  the court have discretion to init iate 
aueh proceedings. either on the baais of rueh B petition or O n  i t s  
o m  mDLion "l 

B. R E L E A S E S  BY OTHERS 

It is not only attorneys, however, who may be tempted, but 
witnesses, friends, policemen, and other public officials. In the 
military community w e  find additionally that commanders, in- 
vestigating officers, information officers, fellow soldiers and civil 
ion employees are frequently privy to the type of information 
which may give rise to prejudicial nens  reporting. I t  is obvious 
that to the extent such talk about a case can be minimized, the 
possibility of prejudicial reports, and thereby the threat to a 
fair  trial, can be avoided. 

relate to 
precautions to be taken during the progress of the case which 
are under the exclusiie province of the court. I t  was pointed out, 
however, that  being advised of the nature and extent of pretrial 
coverage, the court should have requested city and county officials 
to promulgate a regulation with respect to dissemination of infor- 
mation about the case by their employees. 

An indication of the S C O P ~  of such a regulation is provided 
in the REARDON REPORT: 

3lost of the guidelines set forth in the Sheppard case 

" R e m s  REFORT.  BUD^ note 61 a t  347-48: me slno Tentative Draf t ,  
2-4 (i%ariai i&lared in brackets deleted from tentahve draf t  and material  
underlined added in fins1 draf t .  For ease of eomparlsan, the  same treatment 
m l l  h. wed in A1 ovorations fmm final r e ~ o r t  rules contained herein.) 
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2 1 DEPIRTDIEKTAL R ~ E S  

diction adopt the follau<ng internal regulations 
I t  is recommended tha t  law enfarcemenr agene~es in each juris. 

( c l  A regdatian proriding 
Frow. the time of arrest. muanee of an arresr warrant, or the 

filing a i  any complaint.  miormation, or indiermenr in an? eiiminal 

eancernmg 
11) The p r ~ m  enminal record ( ,neludmg arrests. Indictments, 

07 other charger of crimei. or the eharae’.er OT mpUtBtion of 
the aceubed. except tha t  the aFeer may make a factual state- 
ment of the  a c t u a d s  name, age. reatdenee aceupatxon, and 
iamily d r a : ~ ~ ,  and if the accused haa not been apprehended, 
ma) release a”? mfnrasTian neeerrarp t o  ald in h x  apprehen. 
smn OT to warn t i e  public of any danger8 he may present; 

i 2 j  The exn:eriee o ?  con:ents of m y  confession, admlsbion. 0: 
srstemenr g?ren by :he accused, or :he refusal or fsiiUre of the 
secured t o  make any statement. except tha t  the officer may an- 
nounce wthour  fur ther  comment tha t  the accused denier the 
charges made against k m ,  

i31 The performance o i  any examination or tests 01 the BC- 

cused’s refusal or failure to submit t o  an examination OT rest:  
(4) The Identity. tisrlman?. or credibility of proepectlve wit- 

nesses, except that the officer may announce the identity af the 
\irtirn If the amomcement  IS nut uthem..se -prohibited by law; 

( 5 1  The msiibiliw of B d e s  of gudt>- to the offense charged . .  
Or a lesser offense; 

i 6 1  Any opiomn as t o  the accused’s guilt  or innocence or 8.8 

I t  shall be appropriate during thlr  period for  a law enfarce- 
to the merits of the case or the evidence in the ease 

ment omcer: 
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(11 To announce the fac t  and eimumptanees of arrest ,  inelud- 
ing the time and place p i  arrest, reristsnee,  purduit, and use 
Of weapons: 

12) To announce the identityof the investigating and srrest-  
ine officer or agency and the leneth of the  Inwetigation; 

( 3 )  To make an announcement. a t  the time of ieimre of 
any physical evidence other than  a confession. a d m i d o n .  or 
srsrement. which 1s limi-d to a description of the evidence 
seized: 

(4)  To disclose the nature.  nubstance, or tex t  of t h e  charge, 
including a brief description of the offenee eharped: 

( 6 )  To Quote from or refer withoui comment to publie re- 
cord9 of the court in the c a ~ e :  

( 6 1  To announce the scheduling or resalt  of any atage in 
the judicial p m c e ; ~ :  

( 7 )  To request assistance in obtaining eridence. 
Nothing I" this rule pmeludes any law enforcement officer 

from replying to charges of mireonduet tha t  am publicly made 
against  him. precludes any law enfarcement officer from parti-  
elpating in any legidatwe, administrative, o r  inveitigative hesr- 
ins, or supersedes any more restrictive r d e  governing the  re- 
lease of information concerning juvemle or other offenders. 
Id)  A regulation pmviding for the enforcement of the foregoing 
by the imposition of appropriate disciplinary sanctions." 

I t  is not clear from the Sheppard case what the court would 
be expected to do if its request were not heeded. With commend- 
able foresight the REARDON REPORT provides an alternative 
method of enforcement by rule of Whether such action 
will in fact be taken, of course, remains to be seen. 

All agencies engaged in legislation or associated with the ad- 
ministration of justice have a responsibility to insure the right 
of an accused to fair trial. Clear and enforceable regulations 
shouid be developed and applied as standard operating procedure 
to all cases. This approach is f a r  preferable to  the ad hoc approach 
of waiting until a serious threat is manifested. By the time a 
case has come under the purview of a court and the threat has 
become clear, any regulations, no matter how strict and well 
intentioned, may be, if not too lenient, a t  least too late. In civilian 
jurisdictions, in the absence of statutory control, such an ap- 

" R ~ D O F  REPORT, 8 ~ 7 "  note 51 a t  348. 
* I d .  a t  348 Rule 2.2 oravides: 
''RULE OF COURT OR ~ O I ~ L A I I O U  RGUTIYC TO uhl EXFORCEMEXI. ADEN- 

CIES. I t  1s recommended tha t  if within B resaansble t ime a law enforcement 
agency in any j u t i s d i e t m  fsila to adopt and adhere t o  the wbstanee of the 
regulation recommended in m v i m  Z.l le ) ,  BQ i t  relates to both proper and 
improper dieeioaures. the regulation be made effective wdh respect to tha t  
agency by rule of eovrt or by legislative action, with appropriate sanctions 
for violation." 
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proach may require a multitude of regulations, and thus uni- 
formity of treatment may not be achieved. 

The military serrices, having central control of all personnel 
within their re8pectire departments, are in a particularly ad- 
vantageous position to take ruch precautions. K i th  the exception 
of civilian defense counsel and perhaps the accused,*' one Army 
regulation can proscribe the release of all information. On 17 
June 1966, just eleven days after the Sheppard case naa decided," 
a revised Army regulation " -  was issued which contained for the 
first time detailed regulations as to the information which could 
be released about persons accused of offenses. Paragraph 1 af 
the present regulation provides : 

4 RELEASE or C E R I A I X  IYFORIIITIOI. TO THE P ~ L I C  coscraxrac 

e. i a u k i t e t  t o  w1tm Sub:ect co k belaw. the fal- 
IO 
be releaaed by t h e  eoniening althority to publie news a g m  
ties or other public news media: 
11) The accused's name. grade or rank m e ,  residence or 
u n i t .  regular assizned dutien, marital Status. and other ~ l m l -  
lar background information 
( 2 )  The substance or  text of the affenier of  which he 1% 

*CCCIEO PER8OI-S PRIOR TO 'O\'LUSIOF OF TRIAL. . . , 

.stion canceining personr accused of offenses may 

accused 
( 3 )  The 1dent:ty a i  the apprehending and inveatlganng 
agency and the  length oi  the i n i e s f i ~ a r i a n  prior to apprehen- 
510". 

( 4 1  The isefLa! cireumataneer immediately surrounding the 
applehenilon of the accused. including the time and place of 
apprehenmn.  m i s t a n c e ,  and pursuit. 
( 5 )  The type and place of custody. If any 

b. Prohibited i i i farma+mn The idease of mimmation before 
evidence thereon has been presented in open court  will include 
only Incantroiertible i ac tuh l  matters and wlll not mclude 
wbiecrive obieiTanans. In  those instances where background 
~ n f m r n s n a n  or lnfoimalion relating to the eireumrtancei of 
an apprehension vauld be preiudicial to the beet lnterelts  
of an accused and uhe ie  the relenie thereof would serve "0 
law enforcement funehon i ,  such information will not be re- 
leared except as proiided ~n c ( 3 )  below. 
(1) Ob%emafioni or comment? concerning an aecuied'r ehar- 
acter and demeanor including those at rhe tlme a i  apprehen- 
%>on and  orrei: or during pretrial custody. 
( 2 )  Statemenra, sdmisaans.  eonfewionl. o r  ahbls attributable 
to an accused. 

Unlted States V. Henderson, 11 U.S.C.M.A 556,  29 C.M.R. 372 (1960). 
* 6 Tun. 1966 
*.Former A m y  Reg. No. 345.60 (17 Jun. 1866), mpe6eded by Army 

Reg. No. 345-60 ( 7  >lay 1968) 

66 AGO S i 2 4 B  
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(3)  Reierences to confidential mumes, inveatigative teeh- 
niquen and procedures, such a8 fingerprints, polygraph ex. 
amination:, blood tests, firearms identlfieatmn testa, or other 
similar laboratory tests. 
(0 Statements concemmp the identity, credibility. 01 telti- 
many a i  pmrpective witnesses. 
( 6 )  Statements concerning evidence or argument in the ease, 
whether or not i t  is antiupaced tha t  such ewdenee or arpu. 
ment will be wed at  the tr ial .  

C. O!hrr oonsidriohons. 
(1) PhoLogruphing or teia%&ing accused. Peraannel a i  the  
Army should take no action to encourage oi volunteer as- 
riatsnee t o  news media ~n photographing or televising an 
aeevEed OT Euipecled person being held or transported in mili- 
t a ry  cudody. DeDartmsntal remecentatlves should not make . .  
available photographs of an accused or suspect u n l m  a law 
enforcement function is served thereby. For guidance eon- 
cerning the handling o f  requests from news media for permis- 
sion to take photographs during the period of a tr ial  by eourt- 
martial  see paragraph 22. AR S60-5. 
(2)  Fugitives vom lustice. The proviiions o f  this paragraph  
are not mtended to restrict the ?elease of iniormation de- 
bigned ta enlist public aiiistance m apprehending an accused 
or suspect who i s  B fugitive i ram justice. 
( 3 )  Erceptlorial ~ e s e s .  Requests for permimion u) releaae 
information prohibited under b above to pubiie n e w  agencies 
01 media may be directed to The Judge Advocate General. 
Requests for informstion from Army records tha i  may not 
be released under b above will be proeeised m aeeordsnce 
with AR 345-20. 

The provisions of this regulation are in full accord with the 
Publio Znjor.mation Section of the Administrative Procedure Act *' 
and the Attorney General's memorandum Although 
the general tenor of both are to encourage rather than prohibit 
the release a i  information, subsection ( e )  of the act provides 
in part  : 

id  ExEMmms-The ~ m n s m n i  of this act  shall not be a d i c a b l e  
to mattera tha t  are . . . 

( 6 )  pereonnel and medical files and similar files, the disclonure 
of which would constitute B eiearlv unwarranted inweion of 
peraans1 pnvaey; 

except t o  the extent availabie by law to a private par ty :  . . . . 
(7) invertigatoiy files complied i a r  law enforcement purpoae~ 

I t  should be noted that exemption (7) shave is to be construed 

' SO Stat.  260 (1866). codified by 5 U.S.C. 8 662, 81 Sta t .  54 (19671, 
iomirls 5 U.S.C. 5 I002 (1864).  

-ATTORNEY GEKERU nimmmmx ON THE  PUB^ IXFORMATIOX SEC- 
TIOS OF THE AoMINISTUTLYE PROCEDV-RE ACT (1867).  

400 1,218 67 
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broadly to cover all kinds of l a w ,  and that the language "except 
to the extent available by law to a private part>-" is not  intended 
to convey a new privilege to non-parties, but merely to insure 
that parties otherwise entitled by law are not demed access on 
the basis of this section 

While strict adherence t o  such a regulation cannot be expected 
I news reporting, it would not only reduce 
iition available for publication. but more 

important It vau.d i e m o v e  much of the sting of the information 
that is published b r  piecluding the enteiprising reporter from 
labeling his story as "official" or "authorities report . . ." Since 
anything "official" tends to be accepted as correct, the impact of 
an "unofficial" aiticle upon a potential juryman would be greatly 
reduced. The prompt adoption and enforcement of a similar regu- 
lation by all fedeial, state, and local l a \ ~  enforcement and related 
agencies, o i  in the absence of s 
be highly commendable as an 
referred to earllei as the intern 

C COSTROL BY COCRT 

'The measures considered above must be supplemented by strict 
judicial control and supervision once the case has reached the 
triai stage 

I t  13 an accepted fact in this country that j m t m  cannot 
8urii%-e behind a nall  of zilence."' Kothing contained herein 1s 

intended to iontrad:ct that proposition The court has. hooever. 
not only the right, but the duty to control the proceedings. The 
courtroom and the court house are subject to  the control of the 
court lY2  and therefole subject to rules of necessity T O  insure fair- 
ness of the trial In military courts the trial may be held in 
closed session where the security interests of the goreinment 
are involved."' Clearly the right to a fair trial of an accused 
must be of equal importance. In  the exerciee of this responsibiiit? 
the court can control not only the conduct of the p r e s  within 
the courtlaom, but also their access to items of evidence, certain 
testimony, and, if  necessity dictates, the courtroom itself. 

Witnesses should be insulated from bath receiving and giving 
I t  is common practice in most courts, both civilian 

I W T ,  333 U.S. 267 (1948). 
heppmd V. Maxwell 384 U.S. 333 (lOBG). 
. C Y  6%. United Stares V. B r o w ,  1 C.S.C.Dl.A 251. 22 C.M.R. 

41 ( 1 0 6 6 ) .  
*Sheppard ,-. hlarrell. 384 U.S. 333, 360 (1062). 

100 8 - 2 4 8  58 
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and military, to exclude the witnesses during the testimony of 
other witnesses. This may be done either automatically as a 
standard upon motion by either party,1o5 or sua sponte 
hy the judge."' This precaution was in fact taken in  the Sheppard 
case, but was really to no avail, as the witnesses were permitted 
to read the accounts of previous testimony published in the press, 
listen to broadcasts of the proceedings, and talk freely with 
representatives of the news media.1o' 

Additional precautions which mipht be taken during the trial 
include instructions to the jury not to read accounts of the mse 
or listen to the same;'*' or, if instructions are deemed inadequate, 
sequestration of the jury."0 In this regard i t  must be remembered 
that the judge does not advise or ask the jury to avoid reading 
about the case; he must tell them to do so."' Sequestration of 
the jury is to be utilized, especially in an extended case, only 
when all other controls eppear inadequate. The danger of seques- 
tration is that the resentment engendered in the minds of the 
jury members by their virtual imprisonment might prove a f a r  
more serious threat to the fair trial of the accused than the 
prejudicial news reporting i t  seeks to avoid. 

Other persons subject ta the jurisdiction of the court should be 
instructed to aroid furnishing grist for the news mill. This 
would include parties, counsel, police, and other officials, as uwil 
as witnesses."p While i t  should be obvious, i t  must not be over- 
looked that the judge himself must scrupulously avoid becoming 
B tool in the building of prejudice.':' 

The means af enforcement of such instructions would include 
the use of the contempt power. As originally envisioned in the 
RURDOK REPORT, this would hare applied to both dissemination 
by public communication of an extrajudicial statement and re- 
lease af a statement with the expectation that i t  be so dissemi- 
nated."' The final version has, however, been so diluted by allow- 
ing contempt only far an intentional violation that i t  is of little 

'* MCM 631. 
'Ray V. Cornmanwealth, 941 K y .  286, 43 S.U'.Zd 694 (1931). 
u . R ~ m s  REPORT, supra note 51 at 310. :i Sheppard s. Maxwell, 884 U.S. 333, 359 (1366). 

REUIDON REPORT, supra note 51 st 350. 
"'Briggs V. United States, 221 F.2d 636 (6th Cir. 1915); 

"'Sheppard V. Maxwell, 384 C.S. 333, 353 (1966). 
REPORT, supra note 51 at 350. 

I d .  at 361; RE*RDOX REFORT, aupre note 51 at 350. 
United States V. Poaell, 171 F. Supp. 202 (N.D.  Cal. 1919); 

United States, 221 F.2d 636 (6th Cir. 1915). 
'"R-R REPORT, Tentative Draft, 14. 

REULDOX 

Bngga V.  

*M l i X B  59 
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functional utility.>>. While the original v e r m n  may hare led to 
actual n e w  censorship, the current version entails an impossible 
standard of proof. A fa r  more preferable solution nauld hare 
been simply to eliminate the prohibition on diasemmatian and 
attempt to control the source. 

There is serious doubt, homwer,  that even the latter course of 
action could be effectively utilized by military courts shrosd."a IT 
may well he tha t  only administrative sanctions are avallabie in 
such situations 

V. REMEDIES AT TRIAL LEVEL 

Whenever the above precautions are either not taken or fail 
to  prevent prejudice, there are five srandard remedies which may 
be invoked. 

" (The  use of rhe eanrempt p o r e r  a g a m t  persons who d?rsemma?e infor- 
mation by mezna of public eommumcstion, or who make statementi  far 
dmremination. cam ~n eertam cmumrtance i  r a m  erave constitution81 ouei- 
t i on i .  Apart from these questions. indireriminsre use of tha t  power can cause 
unneeebsary friction and stifle deilrabie dircuwon. On the ather hand, i t  13 
e s~ent i s l  tha t  deliberate action eonitirvfing a 1enou8 threat to B fair m a l  
nor go unpunished and tha t  i s l i d  e m r t  ardera be obeyed) I t  is [therefore] 
reeommended char rhe contempt power should be used only -4th eanniderabie 
eaution bur should be exercised [ m  a t  least, the follaiving instancel,  in addi. 
tion ta thaie specified ~n seefinni 1 3 ,  2 1, above] zlnder the iollowing c17cum- 
stanoss 

" ( a )  Against B person r h o .  knowing rhat a criminal l I i a i  b s  jury 1% in 
DTO~TDEJ or tha t  a jury 1% being selected for  such a Trial 

"(11 Dieseminates by any means of public communication an extra. 
judicial statement relating YO the defendant 01 to the LIPYDJ ~n The ease tha t  
goes beyond rhe pvbiic record of the court in the esse [If the otatement 13 
reasonably calculated] that 18 ~ i l i i u f l y  designed h y  t ha t  psrso~ i  ta affect 
the outcome of the tmi, and that i e r m d y  threstens t o  have such an 
effect, or 

"(ni l a k e s  such B starement [with the expeetation] intending tha t  II 

[ "(h i  Againsr B perion who knowingly violates a vahd judleisl order not 
to disseminate, until eampletlon of the t r ia l  or disposition without f l i a l ,  
specified information referred to in the course of a jvdieisl heannp [from 
r h i c h  the pubhe i s  excluded under1 eloeed pursuant to  ( 5  3 1 or 3 .6 (d)  of 
these recammendanonr." Compnre RELRDOR REPORT, Tentatwe Draf t ,  14-15, 
150-164. 

wii i ]  be [sa]  disseminated hu any * n e m a  o i  puhlie  rommunicatron. 

lis r n l r e d  Stater ex rel. Tath v Quarlea. 360 U.6 11 (18153, Reid I 
covert ,  364 U.S. 1 (1967).  

A00 Biz iB  60 
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A. C H A N G E  OF V E N U E  

The purpose of a change of venue, inte?. alia, is to remove the 
trial from a saturated area to  one of comparative calm. While 
military procedure does not include a change of venue as such,"' 
the Court of Military Appeals has long recognized a motion for 
appropriate relief called, for want of a better name, a motion 
for a change of place of 

The distinction between the two apparently arises from the 
fact  that  world-wide jurisdiction is conferred by the Uniform 
Code of Military Justice."B Practically, however, there is no real 
distinction and the two can be used 

The advent of modern, world-wide communications, unfortu- 
nately, lessens the effect of a change of venue to remove a case 
from ci prejudicial environment. Where indeed, for example, 
would one have transferred the case of Sam Sheppard,'*' Jack 
Ruby:** OY even Richard Speck.lZ3 This precise point was noted in 
Delanrv v. Cnited States,"' where the accused was not required 
to move for a change of venue in order to avoid waiver. 

The frequently expressed fear that in some cases which have 
gained nidespread publicity a fair trial by jury may be imprac- 
tical, if not impossible, cannot be dismissed. Even in cases well 
short of this extreme an accused might well prefer to elect a 
trial before a judge rather than run the risk of being subjected 
to the not so tender mercies of a possibly inflamed jury. The 
REARDON REPORT recognizes this possibility and recommends that 
in jurisdiction8 where an accused does not under the present law 
have a right to naive jury trial, he be allowed to do so upon 
showing that the waiver is voluntary and that there is reason to 
beliwed such action is required because of widespread publicityy.:'; 
If the local law conflicts with the waiver of jury trial in such 
a case, i t  is submitted that such iocai law be amended. 

"United Ststes V. Carter, 0 U.S.C.M.A. 108, 25 C.M.R. 310 (10681; 
United States V. Gravitt, 5 U.S.C.M.A. 249, 17 C.M.R. 248 (1854).  

1" II) 

"'%ted States Y .  Johne, 66 B.R. (Army) 160 (1947). 
li0 United Stares \ .  Carter, 8 U.S.C M.A. 108, 25 C.M.R. 370 (18581; 

V n m p  States Y. GraviLt, 5 U.S.C.M.A. 240,  17 C.M.R. 249 (1054).  

"' Convxted a i  murder of Lee Harvey Oswuald, committed an live national 
Sheppard Y .  Maxwell, 384 U.S. 333 (1966). 

te1wision. 
"' Convicted in 1867 of murder of eight student nurses in Chicago, the 

previous Y ~ B I :  B change of renue to Pearia, Ilimair, wa.8 granted, but  its 
eleetiveners appeared doubtful. 

"'189 F.2d 107 (1st Cir. 1052).  
REULWN REPORT, mpra note 61 a t  340. 

AGO 67148 6 1  
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In addition, the change of venue remeds presents practical 
problems of availability of witnesses and expense to paities and 
counsel.-zi Thia problem is especially acute where the motion is 
for a change to a different country from that in which the offense 
occurred, and where no lesser change would effect a cure .>. Such 
a situation might well be encountered in miiitarr cases arising 
in foreign coiintries. 

A novel approach, which has apparently never been tried, but 
to which no lenal objection is foreseen. might nel!  prove a solution 
to thi? problem in military trials. While the military system 
suffers from certam weaknesses from the standpoint of the reme- 
dies discussed in this chnpter, it also has certain adrantapes, not 
the least of which is the manner  of Selection of the court. In 
most civilian jurisdictions, the handpickmg of a jur) is not 
merely frowned upon, but illegal . 2 ,  In military practice, however, 
i t  is both the prerogative and the duty of the conrening authority 
to select the court.':' 

Thus, i n  the military, by proper exercise of the power to 
appoint, an eminenti>- practical and workable alternative i o  a 
channe of i e n u e  may he effected in those instances where the 
probability of prejudice is apparent prior to trial. 

As mentioned previoualy, it is appropriate in such cases to 
ue by motion for appropriate relief to the convening 
Upon receipt of B motion requesting such action, 

the convening authority would be empowered to select a court of 
persona v h o  hare not been exposed to any pre-existing publicity 
because, for example, of their recent arrival i n  the area, and to  
incorporate 111 their appointing orders special instructions di- 
recting the members to avoid reading or listening to future ac- 
counts of the case Obedience to such an order would be enforce- 
able in the same manner as any other lawful order.'" In addition, 

"'In Illinois recently. t * o  appointed ~ ~ u n ~ e l  in B p m o n  n o t  ease wherein 
a change a i  yenu* was granted became so severely pressed Rnaneially that 
they were forced t o  petirion the legislature far relief t o  avoid bankruptcy. 
See Dauling ir Yantir. D d r n s i  of the Poor. 01 Crimind C a m  ~n ZlIinoD, 
47 C H I C A D O  BAR REC. 216 (1966). 

"'CM 111936. Swenson, 35 C.Y.R. 645 11965) 
'.'IThiie no purpose would be served by B survey ~f i s  rvfficienr to note 

that mort e m l m  j u n i d x t m n a  hare created by etature elaborate procedures 
to i n ~ u r e  that 1ury ~elecfion be accompliahed ~n am objective manner. 

'L' Uniform Code of lliliiary Justlee art. 2 5 d ( 2 )  [hereafter referred t o  
as the Code and cited as uCMJ1, but i r e  United States i. Hedges. 11 
U.S.C.M.A. 642, 29 C . M . R .  458 (1860).  

"'FED. R. C R I V  P. l Z ( b 1 ;  M C M  
"'UCMJ art. 92. 

6 7 .  
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failure to obey such an order might be utilized as B basis of a 
challenge for cause. 

A strong argument can be made that a member who has not 
complied with the orders appointing him to sit is not eligible to 
si t  a member. In this event the challenge would lie under the 
first ground far challenge, as enumerated in the ,Manzml,l‘9 and 
as such would be a mandatory ground for challenge, thereby 
avoiding the problem of the members voting on whether it should 
be sustained.>aq Even if it should be determined that only a 
discretionary challenge is involved,”‘ the members m7ould never- 
theless be much more inclined to sustain a challenge to one of 
their number who had violated the clear intent of the convening 
authority. 

An interesting approach of the same general nature has been 
recommended for use in civilian courts in appropriate This 
plan, however, calls for the importation of jurors from other 
areas of the state or jurisdiction. Th i l e  it might work well in 
many cases, i t  will not serve to  protect an accused in any case 
inrohing m7ideapres.d publicity. This solution appears to have 
many of the same advantages as a simple Channe of venue and 
may avoid some of the problems in complicated cases, but i t  is 
merely a variation in method, rather than a new remedy. 

B. C O X T Z S r A S C E  

A far more workable and perhaps more effective remedy is the 
continuance of the trial to a later time. This remedy is premised 
upon the fallability of human memory. The drawback is, of 
course, that  the passage of time has its effect an witnesses as well 
as jurors. Additionally, there is always the chance that the pub- 
licity may continue unabated or be reborn a t  the time of trial. 

This remedy also conflicts with the constitutional right of 
speedy trial.’sa But as bath the speedy and fair trial protections 
spring from the same basic constitutional guarantee,”‘ there is 
little doubt that  the accused must elect between these forms of 
protection.”d 

The use of a continuance in military practice presents a par- 
ticular problem. There is no provision for bail, as is customary 

“‘ REmaon REPORT, 8upm note 61 at 360. 
’- U.S. COXST. amend. VI. 

“‘Gagan V. Gavin, 181 F. Supp. 466 (D. MBSB. 1960) 
Id. 
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in civilian iurisdictions, and a soldier charged with a serious of- 
fense, 8s in most newsworthy cases, ir normally held in pretrial 
confinement. Before requesting a continuance. the accused must 
choose between a possibly unfair  trial and the certainty of ex- 
tended pretrial confinement a t  his own request. 

While he may make such a mation for the first time at  t r i a l , l -~  
the accused is normally well advised to do so by pretrial motion 
to either the court, in civilian cases, or the convening authority 
in military trials. To do otherwiae is particularly risky in mili- 
tary trials, as the court w11 hare been appointed, and the possi- 
ble benefit of newly arrived and presumablr unexposed court 
members w i 1  hare been lost. 

C. VOIR DIRE 

Proper]? handled, the voir dire examination of jura,,, cou- 
pled with an adequate challenge procedure, clan be an erfective 
protection. It ie especially effective where the procedure of indi- 
vidual questioning is employed . with challenges for muse be- 
ing decided bk- the judge Even more effecri1.e is the use of a 
large number of peremptory challenges.'-: In one such case a 
judge v a s  commended for having allowed unlimited peremptory 
challenge8 " Xhile such a drastic measure seems unnecessary, 
certainly a liberal attitude can do much to enhance the cause of 
justice. 

Even under the most perfect conditions, however, the proce- 
dure 1s subject to serious limitations, as the jurors' answers 
must he relied upon as the basis for a challenge for cause and to 
Some extent to discover a need for a peremptory challenge. Un- 
fortunately, people are frequently unavare of their subconscious 
prejudices; and the questioning procedure itself, especially if con- 
ducted en banc, may be such as to set such prejudices in  motion. 
Furthermore, the consciously prejudiced juror may be tempted 
not to reveal his hiss. 

The problem i s  compounded in military trials by several fac- 
tors The first of these ia the so-called military attitude. A good 
officer or noncommissioned officer is trained and conditioned to  
avoid prejudice and to form decisions on the basis of fact. With 

"*Fm, R GRIM P. 12(b) MCM 6 7 .  
::Id. 

United Smtes j .kccardo, 296 F.2d 133 (7th Or.  1 9 6 2 ) :  R m V  

jS* Iri.in 5.. uoivd. 366 U.S.  517 (1961) : United States Y .  Aecardo, 296 
REPORT, supra n o t e  El 8T 319. 

F.2d 133 (7th Clr. 1 9 6 2 ) .  
Shsffer 3, United States. 2 8 1  F 2d 689 (7 th  Cir. 1861) 

AGO W?iB 61 
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this background it becomes almost impossible for such a person 
to admit, in the presence of his peers, that  he harbors any pre- 
conceived opinion or prejudice on any issue. In spite of this atti- 
tude, military jurors are not supermen, but fallible humans who, 
while unwilling to admit the existence of what they consider a 
weakness, are no less affected than any other persons. 

That this propensity likewise infects civilian jurors was noted 
in Irvin v. Dowd,"' where the court stated: 

No doubt each jnmr wag ainee~e when he raid tha t  he would 
be fair  and impartial f a  petitioner, but  the psyyehdogicsl impact 
rewiring such a declaration before m e ' s  fellows ie often i ts  
father."' 

An analysis from an independent survey of jury members lends 
further support to the existence of a similar attitude on the 
part  of civilian The difference between military and 
civilian jurors, however, appears to be one of degree and direct- 

Coupled with this, in military trials, ia the procedure employed 
in deciding a challenge for cause. The court members them- 
selves, rather than the judge or law officer, make thia most im- 
portant decision."' As the existence of prejudice is considered a 
weakness, a challenge is often considered an attack upon the 
integrity of the challenged member and consequently upon those 
who must decide the iswe while only too a ~ a r e  that  one of them 
may be the next to be challenged. 

The importance af this problem becomes clear when it  is con- 
sidered that the accused under military proeedure is entitled to 
only m e  peremptory challenge."' When such a situation i s  com- 
pared with Irwin Y .  Dowd,'+* i t  becomes readily apparent that  
this remedy affords insufficient protection in military trials. 

ness. 

'"Irnn Y .  Dowd, s66 U.S. 717 (19611. 
. _. _. . 

It( Broeder, V o w  Dire Emminolion: An Empirical Study, 38 So. CAL 
L. REI. 603, a t  526 l1966), "Onos in court, almost all veniremen wanted to 
be selected, and, in addition, most felt that  being challenged would adversely 
reflect upon their ability to bo fair and impugn their mod faith." 

"'MCM 62h(S l :  but bee United State8 Y. Jones, 7 U.S.C.M.A. 233, 
22 C.M.R. 73 (19561. 

'*' UCJlJ art .  41b. 
"'366 U.S. 717 (19611. A breakdown of jurors  questioned in this  eale 

s h o a s .  267 excused due to  fixed opinion of guilt: 103 exevaed due to con- 
d e n t i o w  objection to death penalty: 20 excused due t o  defense peremptory 
challenge: 10 excused due to proJeeution peremptory challenge; 1 2  eelected 
( 3  of whom had formed opmions of guilt of seeuned b u t  stated they could 
~ v m o m e  i t ) ;  2 alternate j u m m  questioned; 415 total jvmr9 qwntioned. 
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D. CA C T I O S A R Y  I S S T R C C T I O Y S  
The remedy of cautionary or even directive instructions is like- 

wise fraught m t h  human frail tr .  While the judge may instruct 
the jurr to disregard any previous information or opinion, i t  is 
doubtful whether m y  juror can do $0  -' 

Nevertheless, the appearance of such instructions in records of 
trial has been held to be sufficient protection, provided they are 
clear and mandatary.:'> It must be remembered that to aatlsfy 
the requirements, the judge must tell the J u r y ,  not merely ad- 
vise them:" 

E. M I S T R I A L  

The final remedr 1s the declaration of a mistrial. Obriously 
the judicious but liberal use of this remedy may preclude an 
unfair trial, but i t  15 costly and burdeniame as well as non- 
productive. The declaration af a rnistl.ia.1 does not insure a fair  
trial. To the contrary, it is an admission of failure to do so. While 
preferable t o  the completion of an unfair trial, it is merely a 
destructive, as opposed to  a constructive remedy.:a~ 

VI. PROBLEMS OF COL'SSEL 

A. RAISISG T H E  I S S C E  

One of the major problems confronting counsel in cases of 
this nature is that of raising the issue of prejudicial news re- 
porting. Yhiie counsel has eanjiderable latitude in presenting 
evidence as to the extent of publicity, by motion either before 
trial or during trial out of the hearing of the j u r y .  such evidence 
is difficult for even the most fairminded judge to assess without 
reference to  the jury themselves. R h i l e  motions for appropriate 
relief, such as a change of venue or continuance, are normsllr 

"'Krvlewiteh V. United Stares. 336 U.S. 440, 153 (1948). As Mr. Jmtice 
Jackson succinctly stated: "The naive aisumpcion that prejudicial effects 
cam be ~ v m o r n e  by inrtruetms to the jury . . . all praetmns lawyers 
know to be unmitigated fietion? 

"'Kaollsh v. United States. 340 F.Zd 513 (5th Cir. 1966). 

"'It has been suggested. however, that where a miatrial is intentionslly 
produced. e + . ,  to save B weak case, jeopardy will be deemed t o  have attached, 
henee acquittal. See. e.g., Umted States V. Ivory, 9 U.S.C.M.A. 516, 26 C.M.R. 
296 (1968) j United States V .  Johnpier, 12 P.S.C.M.A. 90, 30 C.M.R. 90 
(1961) ; US. DEP'T OF ARMY. PAMPHLET No. 27-17s, MILITARY JCSIICE- 
TIIIU. PROCEDURE 144, 148 (19641. 

Shrppard T Maruell, 381 U.E. 333, 3E3 11966) 
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considered interlocutory matters addressed to the sound discre- 
tion of the trial judge,'l' the accused bears the burden of prov- 
ing not merely that the prejudicial publicity exists, but also that 
i t  will operate to deprive him of a fair  trial.'js The mere possihil- 
ity of such a result will not suffice.'ia In the words of Xr.  Justice 
Holmes: 

If the mere opportunity for  prejudice or corruption i s  to raise a. 
presumption tha t  they exist, i t  will be hard to maintain jury  t r i s l  
under the conditions of the present day.". 

The showing of more than a possibility of prejudice may be 
accomplished in one of two way8. The first is difficult and the 
second is dangerous. In the first method extraneous evidence may 
be employed to show such a high degree of likelihood of preju- 
dice as to remove the matter from the mea of mere possibility 
of prejudice to a t  least the area of probability. While this pro- 
cedure, taking place entirely out of the presence of the jury,  
involves no great risk, i t  does involve considerable difficulty in 
the accumulation of extraneous evidence. For example, a public 
opinion pall has been attempted as a device for showing by im- 
plication the existence of a hostile atmosphere in the area from 
which the jury is to be selected.1'6 

Recognizing this problem, the REARDOX REPORT recommended 
the following procedure and standards with respect to raising 
the issue by motion for change of venue or continuance: 

3.2 CHANDE OF VEXL-E OR COKTIXUANCE 

I t  IS recommended tha t  the following standards be adapted 
m each iurisdietion to govern the emrideratian and disposition 
of a motion in B eriminsl caw for  change of venue or continuanee 
based on B elaim of threatened interference with the right to a 
fa i r  tr ial .  

(a1 W H O  X*Y REQUEST. 
Except 88 federal or state constitutional pmvimons otherwise 

require. a change of venue or continuance may be granted an 
matian a i  either the prosecution or the defense. 

( b j  METHODS OF PROOF. 
In addltion to the testimony or affidavits of individuals m the 
community, which shall not be TeQYiled 8% a eonditmn of the 
granting a i  a motion for change of venne OF cantinuance, 

'" Kaolish V. United States,  340 F.2d 513 (5th Cir. 18651. 
Beck V. Washington, 369 U.S. 541 ( 1 9 6 2 j ;  Koolish V.  United S ts te i ,  

340 F.2d 618 (5th Clr. 19651. 
"Holt  v United States,  218 U.S. 245 (1810). 
' " I d .  st 251. 
'* Sheppard Y. Maxwell. 584 U.S. 333 (1866) 
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i motion Eor change of venue or continuance shall be granted 

qualified public opimon s u r v e ~ i  or opinion testimony offered by 
mdiimuais.  or o n  the couit'r o m  evaluatron of the nature, 
frequency. and timing of the material Involi,ed. A shawng of 
actual prejiidice shall not be required. 
( d )  SAME T I M E  OF DIIPOEITIOW. 

If a matian f a r  change of /er.ue 01 confinaanee :s made prior 
co the ~mpanelmg of the jury, the morion shall be disposed of 
before mpsneling, If such a motion IS permitted t o  be made, 
or if reconiideratian or rmiea af a m o r  denisi I? aought, 
afcer the jur )  ha3 been selected. the f ac t  tha t  a j u ~ y  sarirfying 
prevailing standards of acceptability has been selected shall 
not be confrol.ing if the record ihoiri tha t  :he crlterlan fo r  
the granting of rehef aer forth I" ;ubiec:m i e l  i.as been met." 

The second and more direct method is simply to ask the jurors 
by means of voir dire the extent 10 nhich they have been af- 
fected. In addition to the problems discussed in the previous 
chapter concerning the ieliability of the answers and infarma- 
tion received in such a procedure, the counsel util:zing this pro- 
ceduie runs the risk of accomplishing by his roir dire the ver). 
thing he seeks to avoid. '1 His examination under such conditions 
must be extremely wel l  planned and discreet. This i d  especially 
t rue where, as in many jurisdictions, the procedure of examina- 
tion of the jurors en banc 1s employed. In  such a situation he 
may not only fail t o  locate and establish the pre-existing preju- 
dice an the par t  of some members, but may actually create preju- 
dice in the minds of those previously unaffected. This risk is 
largely avoided where jurors are questioned individually, out of 
the presence of the other jurors.'~' 

In military trials, such a procedure would be error, even though 
iiot prejudicial. * -  F i t h  the increasmg stature and expertise of 
the military law officer, j3 the time has come ta abolish the out- 

'"- R ~ R W A  REPORT, mpro note 6 1  st 349. 
Brlggr +. Umted States, 221 F 2d 636 (6th Cir. 1555). 
S e e ,  e 9.. REULDOK RIPORT, Ten'.atiue Draft .  135-131 (1066).  
r n i f e d  Stares > Jones, 1 U.S C Y A.  283, 22 C h1.R. 13 (1966).  
See, e.y., Miller,  Rho .>id the Luu Oflcrr a Pcdrral J u d g c ,  4 MIL L 

REI. 35 (1959). 
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moded procedure of allowing the members to determine a ehal- 
lenge f a r  cause.'*' 

E. PRESERVING T H E  ISSCE 

The problem of preserring the iasue is equally difficult. Ac- 
quiescence at any paint may be construed as waiver, as may be 
failure to exercise all available remedies."j For example, fail- 
ure of counsel to utilize voir dire and all available challenges 
may be construed as a waiver af an earlier motion for change of 
venue or continuance.'8B Counsel should not, however, have to  
make patently useless motions, such as for continuance, where 
the case is already two years old,". or for change of venue, 
where the publicity is general and nationwide.laa Additionally, 
the accused has not been required in every case to exhaust his 
challenges where to do E O  would be no more than an exercise in 
guesswork.'B' Such instances are, hotiever, the exceptions rather 
than the rule: and unles s  counsel can show positively why he 
failed ta exhaust all available remedies, he runs a serious r isk  of 
waiver.'-o Such waiver might not affect the actual trial at  that  
point, but i t  could be grounds for denying an appeal."' 

The application of the more liberal standard of "probability 
of prejudice,""Z together with the use of the soundest disere- 
tion by the Judiciary, could relieve counsel from this dilemma. An 
effort in this direction is suggested in the REARDOX REPORI,"~ 
but i t  is anticipated that this will afford little relief. 

VII. CONCLUSIOS 

From the foregoing i t  is clear that  the incidence of prejudicial 
news reporting and activity is not l ike ly  to decrease unilaterally. 
The news industry is dependent for its existence upon satisfac- 
tion af the insatiable appetite of the public for comprehensive 
coverage of the mare unusual and bizarre activities of soc iety .  
Criminal conduct has al~vays been, and will continue to be, in 
this category. We may anticipate, therefore, that as modern 

u U C M J  arts. 41. 610. 62. 
"'Shaffer V. United Srarea, 291 F.2d 689 (7th Cir. 1961) 

Koalish Y United Statea, 340 F.2d 613 (5th Cir. 1966). 
Delaney V. Cnited Stater, 199 F.2d 107 (1st Cir. 1962). 

Geagan \.. G s n n ,  181 F. Supp. 466 iD.  blase. 1960). 
Irvin Y .  Dowd, 366 U.S. 717 (1961).  
Sheppard v. Maxrell, 384 US. 33 (1966). 
siipra note 61 at 319 
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technology makes possible the instant distribution of any news- 
worthy event to all corners of our country, or even the world, 
the competitive nature of the industry will require even more 
minute inquiry and reporting of crimes, their solution, and the 
disposition of the offender than we have yet experienced. K i th  
its very existence a t  stake, it is folly to call upon the industry far 
restraint and to hope for voluntary compliance. 

Only two courses are open if w e  are to preserve the right af an 
accused to a fair trial. The first involves governmental or judicial 
regulation of the press It is clear that the right to a free press 
belongs not only to the prem but to the people as a whole.'.. 
Whether one chooses to look a t  history or a t  the contemporary 
experiences of the Communist Bloc countries, the unacceptable 
and oppressive consequences to our form of government from 
governmental regulation of news distribution are manifest. Such 
a solution doer not justify the risk inrolved. Even the less direct 
route of the contempt power poses the threat of oppression. 
Although judicial regulation has been successful in other free 
societies. it does not appeal to the minds of free men where an- 
other alternative is available. 

The alternative, while indirect, can still be effective. This 
method requires the caurta, in addition ta the agencies and ad- 
ministrative bodies n h o  serve them, to control internally the 
sources of information which might result in prejudicial news 
reports and to exercise sound judicial discretion by the courts i n  
applying both accepted remedies and new remedies where the 
accepted remedies are insufficient. I t  requiids above all judicial 
honesty and willingness to recognize the potential threat to  a 
fair  trial when it appears. This solution places the burden of 
insuring justice wheie It properly belongs, on those whose task 
it is to administer justice. 

Only if we fail in this responsibility will mare direct action 
be required. With individual liberty a t  stake, the assumption of 
this burden is not unduly onerous. After 811, the price of justice, 
like that of liberty, is eternal vigilance: and, as in all commer- 
cial transactmns. those who must pay the piice are those who 
would hare the product. 

Pawell, 171 F Supp 202, 206 IS D. Cal. 1969) 



MUST THE SOLDIER BE A SILENT MEMBER 
OF OUR SOCIETY?* 

By Major Michael A. Brown** 
The author compares the rights of the individual soldier 
wi th  the rights of the private citizen in the area of 00% 
stitutianallu protected sseech. In oddi t im.  the nutho? 
analyzes obn&ssional hnd execvtive resiraints upon 
freedom of speech and Department of the A r m y  regula- 
tions implementing such restraints. H e  then compares 
these restraints wi th  those extant in the oivilion com- 
munity.  Conclusiom are then wof fered  as to whether 
substantial differences in the freedom of  soeech riohts . .  
exist between the civilian and military spheres. 

I .  ISTRODUCTION 
"One of the things th s t  I don't like about the Army is not being 

able to say what I'm thinking." 
"If you always speak aut for what you believe in the military 

service your career is finished." 
"I'm not staying in the service because I want to be my own 

boss and say what I feel." 
How many times have these statements, and a thousand like 

them. been heard in conversations among all members of our 
society, bath civilian and military Daea the sdd ie r '  really have 
more restraints upon his speech than the ordinary employee? 
Does a member of the armed forces of the United States forego 
some of the constitutional rights he is defending because he is a 
soldier? Certainly the average civilian feels that he has more 
freedom in his speech than his military counterpart. Is this just  
because of the less regimented life in the civilian society as 
opposed to the well disciplined life in the military service? Does 

T h i s  article was adapted from a theais presented to The Judge Advocate 
General'? Sehool, U.S. Army, Chsrlattesvilie, Virginia, while the author was 
a member of  the Sixteenth Advsnced Coume. The opmioni and e ~ n e i u ~ i o n s  
presented herein are those of the author and do not necessarily represent 
the views af The Judge Advocate General's Schaal OT any other govern- 
menta1 agency. 

**JAGC. U S .  Army; Executive Office, Office of the Judge Advocate Gen- 
eral: LL E., 1961, St.  Mary's University; admitted to practice before the 
Supreme Court of Texas. the U.S. Court of Claimi. and the U.S. Court of 
Military Appeals. 

'The term "soldier" i s  used in this Instance and throughout this article, 
unless otherwise Indicated, ta indicate a member of the armed farces, either 
officer or enllated. 
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the first amendment right to freedom of speech extend farther 
for a civilian than far a soldier? To answer this question i s  
the purpose of this article. 

In pursuit of this answer the area of freedom of speech under 
the first amendment will first be explored generally, and then a 
specific compariaon between the civilian and military practlcee 
in the major aread of free apeech will be made. Fzam this a m -  
parison the soldier's rights to freedom of speech will be deter- 
mined. Hopefully, a conclusion will then be reached as to whether 
the civilian has rights that his uniformed counterpart does not.' 

11. DOES THE COSSTITUTIONAL RIGHT TO FREEDOM 
OF SPEECH APPLY TO THE SOLDIER? 

In discussing freedom of speech under the first amendment in 
relation to the soldier, first it must be determined nhether the 
constitutional guarantee of freedom of speech extends to mem- 
bers of the armed forces. The applicability af the Constitution 
and, in particular, the Bill of Rights ' to the military has occu- 
pied the thoughts of leea1 scholars for many years Colonel 
Ml'iliiam Winthrop, the famous authoi'ity on military law, was 
of the opinion that the Bill of Rights did not hare application 
to the military community.' 

Contemporary writers map generally be grouped into three 
categories. The first group, in support of Colonel Winthiop, can- 

'me COXIT.  amend I. "Congress shall make na la- . . abridging the 
freedom of speech, or o i  the p r e ~ e  . . , ." 

' T h e    on elusion^ d r s a n  from this eompariion of military and ~ i ~ i l i s n  
rights muit be put into proper p e r a p e d m  Comparing a civihan'i rights 
t o  iree speech m general t o  those of a soldier 1s much like a comparison 
of apples and oranges. The rights of all c i t izens m e  being compared with 
thaw of ii specific class I t  should be noted tha t  a c i v i l i ~ n ' ~  nghtr may 
change when he 1% considered not B P  a member of the general category but 
BI B member of B ~peeific category. L.Q., labor union or iaige corporation, 
where he m a r  ha ie  assumed certain rertrictions upon hw right t o  free 
I p f e e h . 

'us. COYST amend. I-X [hereinafter cited as "Bill of Riphtr"] 
' T h x  C O ~ C I U P ~  I J  based upan comments by Colonel Winthrop in his 

book. VIILITARY LAW AND PRECEDEXIS (2d ed. 1920 reprint) .  In  discvpilng 
the rlght t o  counsel rer forth I" u.s COTST. amend. VI, he raid thar the 

menta did not bind military courts-martial but should be followed 8s e rule 
of practice I ' d  at 3981.  

72 *GO l i ? i B  
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tend that the first amendment right to freedom of speech does 
not extend to the mi1itary.l The seeand group seems to  be of the 
opinion that the first amendment does apply, but in a partially 
restricted fashion: Finally, the third proup takes the position that 
the Constitution's protections were intended to apply to the 
armed forces fully and without restrictimS 

A. T H E  VIEW T H A T  I T  DOES NOT APPLY 
The supporters of the view that the soldier i8 afforded no 

constitutional rights generally analyze three essential paints : the 
history of the early military criminal codes in relation to the Con- 
stitution; the provisions af the present Cniform Code of Mil i twy  
J u s t i c e P  and its historical antecedents: and the wording of the 
Constitution itaelf. 

Illustrative of this Yiew is Frederick Bernays Wiener.ln As to 
the first point he notes that shortly after the adoption of the Bill 
of Rights, then Secretary af War Knox stated that the military 
code then in effect had to be changed to conform to  the Con- 
8titution:l MI. Wiener further shows that no change was forth- 
coming and reasons that the present Code, as the s~~cces8or to 
the earlier military codes, still does not provide constitutional 
protections. 

As to the second point generally referred to by those taking 
the "no constitutional rights far the military" approach, Mr. 

* Ssbei. Civil Soleguavd Before Courts-Me7tinl. 25 MI". L. m. 828 
(1941); U'lener, Cowt~- ,na~t ia l  and the Bill oi Right.:  The Ongmal Pmo-  
tzor I .  7 2  HARI. L. REV. 1 (1968): Wiener, Courts-.Martial and the E111 of 
Rights: T h r  Original Practice I I ,  72 HART. 1. REY. 266 (1958).  

.Quinn, The United State8 Court of Military Appeal8 and Indiwduol 
R i g h t s  in the .Whtory Serum. 3 i  NOTRE DAXE L A ~ E R  491 ( 1 9 S O j ;  Quinn, 
The Cnited States Cauit a/ .Milita7y Appeals end Yilitary Due Process, 
35 61. JORI'S  L. REII. 225 (1961j: Vasts, Free Speech in the Armed F O ~ O B B ,  
67 COLUX. L. REY. 187 (19671: Warren. The Bill of Rzahts a d  the Militan! 

* 

"See  supra"note 6 .  . 
" T h e  Continental Avtieles and Rulea i o ,  the Bette7 Government a i  the 

T ~ o a p i ,  adopted 20 Sep. 1776, 1 JOUR. COND. 4, 82 i1176).  
" 1 AMERICAX STATE PAPERS MILITARY A ~ A I R B  6 iLo4tie & Clark Eds. 

1832). The comment was contained in a report by Secretary Knox on the 
troops in the sewice of the United States. No reasom or specifies m e  
&en by Seeretary Knox v h y  the adoption Of the Bill of Rights would 
neceaaitate B change in the military code. 
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Wiener goes on to paint out that the soldiers at the time of 
the adoption of the Bill of Rights were volunteers and their mili- 
tary codes proscribed military offenses only. civil criminal of- 
fenses being handled by civilian courts of appropriate jurirdic- 
tion From this he concludes that the military codes were never 
intended to confoim to constitutional standnids or to afford con- 
itltutiona! protections. 

Concerning free ipeech in particular 31s IViener believes that 

words towards rhe President or Congress TVhen this right of 
the indiridual Citizen w a s  impinged an by  the Sedition Act of 
1798 '. President Jefferaon opposed it as unconstitutional. H o w  
eyer. Prerident Jefferson did mgn a similar bill that first enacted 
this same restraint on the soldier.' Since article 88. 89 and 91 
do not conform to the Constitution, Mr. TIiener reasons, It 1s er i -  
dent that the freedom of Bpeech guarantee was not intended to 

Consequently, the unconstitutional 
little import since the right of con- 
is not extended to the soldier. 

With respect to the third point mentioned above, one writer 
reasons that because of the wording of the Conatitution "con- 
stitutional guaranteea only apply to  ~ e r d o n ~  who are entitled to 
indictment under the fifth amendment.'' I' Since the military 
services are specifically excluded from this right in the Consti- 
tution he then reasons that i t  is an express exclusion of the 
military from all constitutional rights 

~ 

POI TV-lmpr a u m m  note fl Xlentioned as c o n s h t u t m n a l  restraints 01 .~~ ~~ 

free speech are the articles punishing provoking speech (UCMJ art 1171, 
rolmtine desertmn OT absence ICCMJ art. 82).  emresmndini with the ' 

" I c t  of 14 Jul.  1798, 1 L 
'"Code of 1806. Act of 10 

emy ?UCDlJ art. 1041,  and betraying a eavnterslen [CCMS art. 101). 
Itat. 196. 
, A m  1806. eh. 20 2 Stat. 359. 
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Also emphasized in this third area is the wording of the Con- 
stitution, article I, d a m e  14, giving Congress the power "[t lo 
make Rules for the Government and Regulation of the land end 
naval Forces" which, i t  is reasoned, shows that the rules for the 
armed forces are beyond constitutional protections since they 
are specifically stated in the Constitution to be dictated by the 
whim of Congress. 

B. T H E  VIEW T H A T  IT DOES APPLY 
Proponents of both the "restneted" and the "unlimited" appli- 

cation of free speech rights analyze three points to arrive a t  
their view: the hiatary of the early military codes in relation 
to the Constitution: the wording of the Constitution itaelf; and 
the relationship of the soldier's duties to his rights. One writer 
agrees that the original military codes provided only for  military 
offenses and left civilian offenses to be tried by the civilian courts. 
However, in his opinion this i s  the major reason to believe that 
because soldiers were guaranteed the constitutional protections 
for their civil offenses when tried by civilian courts prior to the 
incorporation of these offenses into the military codes,'l they are 
still guaranteed these rights when tried by the military under 
the codes. 

When looking a t  the language of the Constitution itself the 
proponents of the "constitutional protection" theories generally 
reason that  the specific exception to the right to presentment or 
indictment by a grand jury mentioned in the fifth amendment 
end the implication therefrom that the right to a jury trial is 
also forfeited indicates t ha t  only the excepted portion of the 
Bill of Rights does not apply and all other portions must there- 
fore apply.2o Thia conclusion i s  reached because if the Bill of 

'.Caihns, Conetitutmnal Rights 01 .Militmy Pemonnel. May 1967 (un- 
published thesir presented to The Judge Advocate General's School in the 
University of Virginia Law Library) (available on ioani.  

"Cwi l  type offenses were first made triable by either the mili tary or 
civil authority during wartime by the Act of 3 Mar. 1863, eh. 30, 1 2  S ta t .  
i S 6 .  This "operational" pmvis im continued I" our military codes tc be Iim. 
ited to wartime until the adoption of UCMJ art. 14 la ) .  In this article the 
military IS empowered to t i y  em1 type offensea i n  time of peace and war 
and delivery of the offenders tc eiwi authority for tr ial  was made optional 
with the military. 

"US. COXST. amend. V. 
' S e e  Burns V. Lovett, 202 F. 2d 335, 341 (D.C. Cir. 1 9 5 2 i .  apd,  346 

U.S. 137 (1963), where the court said: " I t  seem to us to be clear "pan 
the face of rhe text tha t  the specific exception of casea arising in the land 
or naval forces f rom the first ciause [US. Conrt. amend. V1 relatine 10 
the mdietment before prosecution, eoneluaweiy shown tha t  the exception doe8 
not apply to the other elauaes." 



43 MILITARY LAW REVIEW 

Rights was not intended to apply to the soldier there would be 
no reason to exclude one specific portion thereof. 

In explaining the reason for the exception to the fifth amend- 
ment writers have mentioned three bases: ? >  

(1) Recognition that discipline in the armed forces required 
prompter action with respect to  offenses committed therein than 
ordinary civilian process and procedures permitted: 

(2)  Acknwledgment that the civilian jurisdictions could 
not t ry  such offenses with either conrenience or understand- 
ing: * *  and 

(3) Acceptance of the idea that military courts are the 
proper ones to deal with military 
1. Restn'cted Application of Free Speech Rights. 

Among the writers claiming direct constitutional protections 
for the military, some are of the opinion that there cannot be an 
unlimited application of constitutional rights to the military be- 
cause of the nature of the mission of the militars.2' These 
writers etste that some areas of military life justify less freedom 
of speech for soldiers. The limitations mentioned vary and have 
been said to be allowed in case of national security matters, dis- 
respect toward superiors, contemptuous language tonards gov- 
ernmental ieaders,?> or because of the need for discipline within 
an armed force, neceasity of the military to present a solid front 
to the public and belief in civilian domination of the militarg.'i 
One writer, Detlev Vapts, favors the extension of allowable re- 
straints on speech in the military to include military statements 
that would "strain" foreign relations, degrade the other armed 
services, oppose established Presidential policy os call for the 
displacement of civil authority to military authority.z' Writers 
favoring more restraint an a soldier's right to free speech than 
a civilian's maintain that the extra restraint is allowable when 
the soldier's rights are "balanced" against the need far a strong, 
well disciplined armed force.*( 

2 Cnlimited Applieetion of Free Speech Rights. 
Finally, as indicated above, some v r i t e r s  are of the opinion 

See Callina, supra note 17. 
s e e  UllO warren. Buva note 1. 
Id .  
See artleks cited st note 1 supra. 
See Warren, mpra note 7 .  

"See vagts, *upra note 7 .  
' I d  For a regulation thst aeeomplishes sll theee goals bee Departmenr 

" S e e  Warren and Quinn, mpva note 7 .  
af Defense Directive 62so.9, 24 Dec. 1966, diseuaaed at P. 94 mjra. 

Aco l l U S  76 
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that freedom of speech must extend to the military nithout liml- 
tation.le The reasoning of these proponents is that  either the 
Bill of Rights applies and all rights m e  applicable or it doesn't 
apply and no constitutional rights are present for the soldier. 
Therefore, once the conclusion ia reached that the Bill of Rights 
has application to the soldier P I I  righta included therein apply 
fully. 

The main reason for the wide divergence of opinion in this 
area is the hazy, ill-defined character of the judicial decisions in 
this area. Most af the quoted language in the decisions concern- 
ing constitutional rights of the soldier is in the nature of con- 
fusing However, both the approach that all constitutional 
rights &ppIy equally to both soldiers and civilians and the view 
that no constitutional rights are guaranteed to the soldier appear 
ta have been repudiated by the recent opinion of the Court of 
Military Appeals in United States v. Howe.*' In this case the 
appellate defense counsel alleged, inter alia, that article 88 vio- 
lated the freedom of speech portion of the first amendment. In 
a unanimous opinion setting out the court's reasons for denying 
Lieutenant How's  petition f a r  reconsideration of his case, the 
Court of Military Appeals accepted the principle that the first 
amendment applied to the military but held that the above- 
mentioned article did not violate the Constitution. For the first 
time a direct opinion specificaily recognized the applicability of 
the freedam of speech right to the soldier thereby confirming the 
dicta from many preceding cases.92 In  recognizing this right, 
however, the court recognized an allowable military restriction 
upon freedom of speech without e. civilian counterpart." 
~ ~~ 

" S e e  articles cited a t  note 8, suwa. 
'See,  e .& Burns Y. Wilson, 346 U.S. 187 (19581, an opinion pasling 

on an application for  B writ  of habeas corpus from B military m n r t - m m t i d  
which contains the following two quotes i n  the majmi ty  opinion by Chief 
Justice Vinson, each quote being cited by a different "side" in %upport  of 
ita views: 

a. "Miiitary law , , , i a  a jurisprudence which exists separate and apar t  
from the law which governs in OUT federal  judicial establishment." I d .  a t  
140. 

b. "The milltar/ courts. like the state courts, hsve the lame reapansibilities 
as do the federal  courts to protect a pemm from L violation of his eonlti- 
tutional rights." I d .  a t  142. 

" I T  U.S.C.M.A. 166, 81 C.M.R. 429 (1967). 
"'E .g . ,  United Statea V. Wyaong, 9 U.S.C.M.A. 249, 26 C.M.R. 29 

(1968): Umted Ststea Y. Voorhees, 4 U.S.C.M.A. 509, 10 C.M.R. 83 (1954); 
and United States Y. Suttan,  8 U.S.C.M.A. 220, 11 C.M.R. 220 (19531 
(dissent) .  

*see p, 100 inpa for  B dirousrion of this sllowable restraint .  I t  
shovld be noted here tha t  when the speech critical af the President amount* 



43 MILITARY LAW REVIEW 

111. STANDARDS USED TO MEASCRE 
FREEDOM OF SPEECH 

Before a comparison can be made between military and ciril- 
ian rights to freedom of speech the history of the military and 
civilian standards used TO meamre these rights should be brlefly 
recalled.?- 

A. CIVILIAX S T A Y D I R D S  

In the civilian cases that arme after ratification of the Bill of 
Rights the first amendment free speech right vas generallv be- 
lieved to apply only to illevent prior restraints on speech.PG i.e.. 
speech could not be censored in advance. It could only be pun. 
ished after it was uttered. In  1919 the Supreme Court began to 
change this interpretation with its landmark dec 
i.. rni ted States in which Justice Holmes. 
court, said that something other than previous restraints on 
speech may be protected by the first amendment.'. In this opinion 
he set forth his famous "clear and present danger" standard and 
gave the oft  quoted example of a person falsely shouting fire in 
a theater as being speech that could be punished because of the 
time, place, and circumstances in which the words vere uttered. 
His test was that the words sought to be punished must constl- 
tute a "clear and present danger" that a legislatively defined 
evil may result. This approach was accepted by a unanimous 

"See Patterson V. Calorada, 205 U.S 454, 462 (19071 (dx ts )  quoting 
from earlier e a i e ~  in this area. 

-249  U.S. 47 119191. 
* . I d .  at  51-52. 

ADO b i 2 l B  18 
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court in Debs v. L'nitnited States where he referred to the "natu- 
ral," "intended" and "probable" effect of the words used to cause 
the prohibited result. Later that 8ame year in Abrams v. L'nited 
States ie Justice Holmes' interpretation of his ''clear and present 
danger" test was too severe f a r  his fellow court members. There 
he and Justice Brandeis were the sole dissenters on the basis 
that the speech punished did not, in fact, present an immediate 
"clear and present danger" of  impeding the war effort. 

The Supreme Court's broad interpretation o f  constitutionally 
permiasible punishment of speech was again apparent in Gitlow 
v. S e l c  York where the majority, again differing with Justices 
Holmes and Brandeis, said that the need for a genuine causal 
connection between the language used and a threat to the or- 
ganized government was not the criteria, rather the determina- 
tion by a state legislature that certain language tends to incite a 
violent overthrow of the organized government was enough. This 
remained the view of the majority of the Supreme Court until 
1940. In Thornhill v. Alabama'- and Cantwell v. Connecticut," 
the majority adopted the "clear and present danger" interpre- 
tation previously urged hy Justices Holmes and Brandeis. This 
interpretation prevailed until Dennis v. United States.'s Chief 
Justice Vinson stated in this case that the B U C C ~ S S  o r  probability 
of success of the language to accomplish its goal was not the 
governing criteria, rather the determination that must be made 
is whether the gravity of the evil, discounted by its improbabil- 
ity, justifies such invasion of free speech as is necessary to avoid 
the danger created by the speech. In a concurring opinion, Jus- 
tice Frankfurter foreshadowed the "balancing of interests'' test, 
saying that the proper standard was achieved hy an "informed 
weighing o f  the competing interests [national security and an 
individual's r ight to freedom of speech] within the confines of 
the judicial process." ** 

Prior to Dennis, the majority of the Supreme Court's deci- 
sions had been in the area of national security. The 1950's m d  
early 1960's saw the invocation of first amendment freedom of 
speech rights in eases involving civil rights, obscenity, and libel. 
Start ing with Dennis, Justice Frankfurter and the "balancing" 

" 2 4 9  U.S. 211 (1919). 
'260 U.S. 618 (1919). 
:268 U S  652 (1926). 

810 U.S. 88 (1940). 
Z S l 0  U.S. 296 (1940). 

841 U.S. 494 (1961) ,  rshsarini denied, 842 U.S. 842 (1951). 
" I d .  at 624-526. 
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wing of the Supreme Court ,' prevailed in the decisions concern- 
ing freedom of speech. Very simplr stated, their standard was 
that the public interest sought to be protected was measured 
against the individual's first amendment rights to free speech 
and the infringement thereof The remaining members af the 
court jS favored an "absalutirt" approach where ani- infringe- 
ment of free speech rights was critically examined and usually 
condemned. 

As the composition of the Supreme Court changed and Jus- 
tices Frankfurter and Khittaker a e r e  succeeded by Justices 
White and Goldberg, the majority of the court shifted to  the 
"absolutist" view. Vi th  the recent replacement of Justices Gold. 
berg and Clark with Justices Fortas and Ilarshall it appears that  
the liberal "absolutist" approach has been even more strength- 
ened. 

There is presently an even more pronounced trend in the 
Supreme Court'a decisions to jealously safeguard the first 
amendment speech rights A greater burden of justification for 
restrictions or limitation8 has been placed on those who would 
seek to restrain speech. Although a balancing approach apparent- 
lv still prevails. a change has occurred in the weights @veri the 
values measured. The individual's right to freedom of speech haa 
assumed a greater position or  weight in the balancing of inter- 
ests. What the Supreme Court will do in the future no one can 
predict with certaintr, but the past actions and views of the 
present member8 of the majority indicate that any infringement, 
prohibition or inhibition of free speech w 1 1  hare to satisfy a 
searching and critical examination. 

B. MILITARY STASDARDS 

The present approach to a soldier's ripht to freedom of speech 
has developed along with the approach to the civilian's right. 
Although there are no Supreme Court decisions directly on paint 
there are dicta'. and opinions of individual members of the 
Supreme Court ~ that soldiers retain theii constitutional rights. 
The problem has been to determine Mithin this general state- 
ment to what extent these righta apply. The chief judicial bods in 

"Conrerse \ Cmted States, 62 C.S 163 (1859) 
" S e e  DIG. OPS. JAG 1912. o m c e  para I\' A 1 s t  808, 2 COMP DE'. i. 9 

116951, 44 CUMP. c n  630 (19661 
" 2 3  COIIP. DEK. 118, 176 (1943). 
"20 COPP. 'EX. 288, 289 (1940). 

*oo B-%B so 
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this area has been the Court of Military Appeals. In its deei- 
sions prior to Gnited States v. Howe in this court has often stated, 
in dicta, that  the right to constitutionally protected freedom of 
speech applies to  the soldier.Jn The practical problem has been 
to ascertain what test is used by the court in determining when 
the right to freedom of speech has been infringed. In  its past 
decisions concerning freedom of speech the court has touched an 
censorship,6' orders of a commander prohibiting speech to cer- 
tain individuals concerning a specific incident,"l and, most re- 
cently, use of contemptuous language towards the President.b' 
In all af these decisions the test used has been a balancing of 
the interests of the military against the soldier's right to free- 
dom of speech. The name or label placed upon this test may not 
be "balancing," but the current standards are  the same as those 
mentioned in the discussion of the Supreme Court, a s  evidenced 
by Judge Kilday in his opinion for the court in Howe where 
he said : 

That  m the present times and emurnstances such emduet  by an 
officer cons t i tv te  B clear and present danger to  discipline within 
our armed s ~ r v i e e ~ ,  under the precedents established by the Supreme 
cour t ,  Seem to require no argument" 

In weighing the interests during this "balancing" the process 
is much like that followed by the Supreme Court, with the addi- 
tion of one elemenGmilitary necessity "-which the Supreme 
Court does not consider in civilian eases. In first considering 
whether an action is violative of the firat amendment protection 
of speech besides looking to the reasonableness of the action in 
general, the Court of Military Appeals must weigh the element 
of military necessity. Utilizing these two guides either the law 
in question is evaluatedGa or the application of the law is 
tested." 

"17 U.S.C.M.A. 166, 37 C.M.R. 429 (1967). 
aUnited States V. daeaby, 11 U.S.C.M.A. 428, 29 C.M.R. 244 (1860);  

United States v Wyrong, 8 U.S.C.M.A. 240, 26 C.M.R. 28 11868). 
"United States Y .  Voorhees, 4 U.S.C.M.A. 609, 16 C.M.R. 83 (1854) 
-United States V. Wypong, 9 U.S.C.M.A. 240, 26 C.M.R. 29 (1958). 
'United States V. Hawe, 15 U.S.C.M.A. 166, 37 C.P.R. 420 (1067). 
"Id. at 174, 37 C.M.R. a t  488 (emphasis supplied) 
" I n  determining the question of mili tary necessity t h e  Courts are le. 

l w r s n t  LO intrude into the executive's fieid and w ~ l l  normally term an ex- 
ecutive determination of mili tary necessity B political question outeide the 
juriedietian of the court. Sea Luftig V.  McX'amara, 252 F. SUPP. 819 
ID. D.C. 10661. 

* S e e ,  e , r ,  Carlaon V. California, 310 U.S. 10s i1840).  and Thornhill v 
Alabama, 310 U S .  88 (1840). where atatutes prohibiting pmketing were 
held to attempt t o  control activities tha t  ~n ordinary eircumstancea const>- 
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This additional element of military necessity, present a t  all 
times in the consideration of both the Court of Military Ap- 
pealsiS and civilian court review of military action,>* has no 
peacetime civilian equivalent. As will be discussed later, the 
presence of this element is the deciding factor in many decisions, 
administrative as well as judicial.'Y concerning free speech for 
the soldier. 

IV. A COMPARISON OF THE MILITARY A N D  
CIVILIAS RULES 

To aid the discussion of the specific areas of free speech this 
general topic has been divided into the following five subtopics: 

(1) Speech that affects the national security; 
(2 )  Speech that incites or provokes unlawful acts: 
( 3 )  Speech that expresses a personal opinion: 
( 4 )  Speech that alleges Some misfeasance or nonfeasance 

upon the part  of a superior; and 
( 5 )  Speech that i s  disrespectful towards either high level 

government officials or direct superiors. At times the boundaries 
of these subtopics cannot remain veil defined and there may be 
an overlap, but these divisions will facilitate discussion and cam- 
parieon. Within each of the above enumerated subtopm the 
military and civilian rules will be set aut and compared. An 
attempt will then be made to show all the similarities and dif- 
ferencea between the two rules plus the reasons for any dif- 
ferences. 
tute an exercise of free speech, wheresr the action punmhed m United 
Staten Y Howe. 11 U S.C.IIA. 15S, 37 CD1.R 429 (1957) ,  was held not to 
be his picketing but his expren~ian of eontempt for hlr Commander m Chief. 

"Sse, e r ,  Khi tney  Y .  California, 214 U S  351.  318 (1921) .  where it 
was held tha t  a statute may be i,ahd an 1ts face b u t  may become invalid 
because of  Its application. S e e  el60 United Statel  b .  K y ~ o n g ,  9 US C x.1 
219, 26 C >I R 29 (1%2),  where the power of a commander t o  p ~ e  an order 

ng a soldier's right t o  ipeak was upheld but the order m r a l l y  given 
vzs held to be so broad BQ to infringe upon speech tha t  16 protected by the 
u.S c o 1 s 1 ,  amend. I. 

See Quinn. m p r a  note 7 .  
see Farre". Supra note 1. 
Sei, e . ~ ,  J A G A  1056 5692, 23 >far. 1956. containing B letter f rom 
Wamke,  General C o ~ m r e l .  Department of Defense. t o  Sam.uel Err ln .  
man. C S Senate Committee on the Judleiary.  21 Feb. 1957, where 

Dlr. U-arnke cited as one of the authorit lei  fa r  mlhtary p m e r  to restram 
freedom af erpressian an o p m m  
Defense, which said tha t  "[Rleatri 
beri of th? armed forces rhaLid be 
eibary t o  p r ~ s e r r e  iecuriry and f o  p 
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A, SPEECH THAT AFFECTS NATIONAL SECURITY 

The first area of speech to be considered is speech that  directly 
affects the national security.81 In this subtopic the term national 
security information is used to describe classified defense ma- 
terial. 

The military community is faced with many prohibitions 
againat speech that can possibly endanger the national security. 
Starting with the Code a soldier finds that he is prohibited from 
disclosing a countersign to an enemy:* communicating with an 
enemy:' and imparting information to the enemy gained by 
espionage.DL The general constitutional basis for  these prohibi- 
tions is found in the Constitution, article 3, section 3, Containing 
the prohibition against treason.'s 

In addition to the restrictions explicitly contained in the 
Code, all federal laws pertaining to restrictions on speech to pro- 
tect national security m are made applicable to the soldier through 
the provisions of the "general" 

Apart from the statutory restrictions the soldier encounters 
administrative regulations restricting his speech in this area.'l 
The Secretary of Defense has set out specific rules requiring sub- 
mission of ail proposed speeches and writings by Department 
of Defense personnel to the Director af Security Review of his 
office or a delegated subordinate office.6' The content of the 
speeches or writings are reviewed to prevent possible compromise 
of national security and conflict with established governmental 
policy.7n If there is a disagreement as to whether an item is to 

'I Speseh tha t  impedes a war 01 defense effort or eovnsels collaboration 
with an enemy will be diaeussed in the subtopic dealing with incitement of 
"nlswfvl X t l .  

"UCMJ ar t .  101. :: UCMJ ar t .  104. 
UCMJ art. 106. 

a' Horveuer, the oPPenee of communicating with the enemy does not re- 
quire a specific intent to commit as does treason. Therefore, the application 
of this offense when the speech concerned is not B direct breach of nabonal 
secwity x,ili be discusred below in the aubtapic dealing with expression of 
personal opinion a t  P. E9 Wra. 

I statutes cited a t  notes 76 and 77 infro. 

civil courts. see .Manual t o r  court*- 

'my Reg. No. 380.5 (24 May 1965),  the general security r e w l a t i m  

"Dep't  of Defense Directrve So.  5230.8 ( 2 4  Dec. 1966). 
'* Revier for conflict with established gorernmental policy i s  discusred 

of the Army, prohibits divulgence of national security information. 

a t  length at P. 04 inlro. 

A 0 0  812tB 83 
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be withheld from a speech or w i t i n g  on the basis that  it is detri- 
mental to national security, the directive established appeal chan- 
nels from the office of Director of Security Review to the Di- 
rector himself. If the matter cannot be resolved at that  level 
then the appeal is taken to the dsaistant Secretary of Defense 
for Public Affaire and, if no satisfactory solution is reached, to 
the Deputy Secretary of Defense 01' the Secretary of Defense." 

Reyiew of this type for the protection of national security 
has been specifically approved by the Court of AIllitarr Appeals 
in I'iiitrd States c. l'oorheas.-9 The Army has implemented this 
Department of Defense directive with Army Regulation No. 
360-6 (27 Sep 1967):' This regulation requires, i r i t e r  alia, that  
proposed speeches or wi t inps  be reviewed prior to publication 
to  prevent the release of information which could compromise 
national security. It was a predecessor version of this repula- 
tion in which security review of proposed writings was given 
aplirorai in Voorhees. 

Connected with the obligation of the soldier to submit pro- 
posed speeches and arit inps to governmental review is the possi- 
bility that a w i l i n g  or speech will not be submitted for review 
Even if the pubheation does not, in fact, contain security in- 
formation the failure to submit it is an offense:' The offense is 
the violation of the general regulation requiring submission of 
the material for clearance So long as the basis for requiring 
the submission is within the Army's constitiitional posers ( z . e . ,  
protection of national secunty),  the failure to submit the writ- 
ing completes the offense. The requirement for this submission 
is two-fold: first, obedience to orders must be enforced: and, 
secondly, the aoldier is nor always aware that his particular 
iitterance could constitute a breach of national securit>-. All too 
often familiaritv with a subject breeds a relaxed attitude to- 
wards its importance in relation to national security. 

Similarly, the civilian in the United States is also sub3ect to 
numerow l a w  governing hm speech I" the area of national 
security. The transmission of defense information by a civilian 
is prohibited by several federal staturea. ' Besides these general 
prohibitions government officials and employees have an addi- 

.'Dep't of Defense D.recfive S a .  6230.9. S TI11 (14 Dee. 1966) 
4 C S C X  A 608. 16 C I 1  R. 83 (18641.  
Because af space I:m?-atmni, the rerulatnonr of rhe Army xi11 be the 

on:y ones d.sclsred ~n this a r i i ~ l e  dthaugh the oti.tr armed f o r c e 3  hare  
Ilmllar :mple"le"tlng regu!ltlon. 

'.Army Reg. So. 360-5 (20 O c t  1950) (superseded 27 Sep 19671 
' S e e  UChlJ art 92. 
'18 L'S C 31 793.  754. 798, 799 11964) 
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tional statutory restriction against communication of classitled 

The constitutionality of a restriction upon speech protecting 
national security has been recognized sex,eral times by the Su- 
preme Court utilizing all the different tests and standards applied 
by that Court for determining Although there 
are those who feel that all governmental acts must be subject to 
full public scrutiny, mast authorities appear to recognize the 
right of the sovereign to protect itself from disclosure of in- 
formation inimical to  i ts  national security..e Among most writers 
the major points of conflict in this area are the effect of the 
speech on the national security and how severe or immediate 
the threat to the natiqnal security must be to warrant repression 
of, or punishment for, the speech. 

The above discussion reveals that  the soldier is generally sub- 
ject to the federal statutes that apply t o  civilians plus addi- 
tional statutes and administrative regulations which have appli- 
cation only to the soldier. From this, one is immediately prompted 
to think that the soldier has fewer free speech rights in the area 
of national security than a civilian. However, the additional 
restrictions, when examined, apply only to areas wherein the 
soldier, by the nature of his work, has knowledge not available 
to a civilian (eo., a countersign). Insofar as the regulatory re- 
strictions reatrain release of material for public dissemination, 
they apply only to areas in which the soldier wishes to write 01 

speak involving possible disclosures of national security informa- 
tion. As to the possibility of punishment for failure to obtain 
advance clearance before publication of a speech or writing, 
these censorship provisions hare their counterpart in the war- 
time offices established to serve the same functions for the 
civilian community plus the existing similar review procedures 
for civilian governmental officials and employees.81 Like the sol- 
dier, the civilian in a position to have safeguarded information 
is naturally more restricted than the ordinary civilian. However, 

'-13 U.S.C. 0 798 (1964).  
.'Sea Scales 7.  United States. 361 U.S. 203, rehearing denied, 366 U.S. 

States, 341 U.S. 454 (1550); Near V. Minne. 
BmS %.. United States, 250 U.3. 616 (1919). 
States, 155 F. Zd 583 (1952), ahere it was 

held that the earnmumestion of  items adverse to the interests of the Unlted 
States is not protected by the first amendment right to free speech. 

~E B , Office of Censorship establiahed during n'arld Var II by Exec 
Order No. 3985. 6-248 Fed. Reg. 6625 (23 Dee. 1541). Sss Price, Governmant 
Censorship in Wurtime. 36 AM. RILIT. BCI. REV. 337 (1542) 

" E . 8 . .  applicability of Dep't of Defense Directive No, 5230.5, eupm 
note 69, to civilian employes% of the Department of Defense. 

*GO 17168  85 
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the soldier's profession of arms gives him one basic mission- 
the preparation for war. Because of this mission he is subject, 
both in time of peace and in time of w8.1, to the Security meas- 
ures that apply t o  civilians aril?. during wartime.*' 

In summary, it can be said that generally all direct dirulgences 
a i  security information are punishable and may be restricted 
whether the riolator is military or civilian. The only additional 
restriction upon the soldier (and certain civilian employees of 
the government) is that his utterances must be cleared for se- 
curity before publication ta protect against an inadvertent dis- 
closure of security information. In Voorhees the Court of Military 
Appeals accepted the n g h t  of the armed forces to require this 
submission for security clearance almost without question. How- 
ever, the general theory tha t  all soldiers will have knowledge tha t  
could possibly be disclosed and tha t  the reviewer has the training 
and talent to  know what items should be safeguarded is not always 
realized in actual Dractice. The practical application of this re- 
quirement has soldiers with no knowledge of national Security 
matters being forced to have their utterances censored prior 
to pl~blieation, while civilians outside government employment 
can be punished only after publication. This practice i s  alloived 
apparently on the basis tha t  the restreint upon many soldiers 
is necessary to insure that there are no inadvertent disclosures 
by a few. Therefore, i t  can be charged that this requirement for 
censorship has no practical value and requires the soldier to  
take additional steps tha t  are not really necessary before he 
exercises his right to speak. However. it is this writer's opinion 
tha t  this system is reasonable. The admitted inefficiencies and 
errors in the practical application of this regulation do not de- 
tract  from the government's right to protect the national Be- 
curity. The theory tha t  the soldier, in general, has access ta 
national security, or national Becurity related, matter can still 

med. Therefore, the regulations requiring the soldier. 
and involved in national security matters, to submit to 

censorship not applicable to the ordinar:. civilian are justified on 
the same basis that overall wartime censorship 1s justified. 

'"'When a nation is at WOT many things tha t  mlgh-. be said .n time of 
peace are ruci. a hirdranee t o  Its effort t h r  their  utterance m11 n o t  be ~ n .  
d i r e d  IO lonp as men fight. and tna t  no Court could regard t i e r  BI nro- 
recred b y  amy eansti t lf ional r w h t "  See Schenak v United States, 219 L! e 
47. 52 1?810) :  e:?  ale0 P e h y  Y .  Vmted Etetea. 132 F 3d 170.  w r t   de^ t d  
318 V.8. 764. irhrnr " 9  diaird. 318 0.8 a @ >  ! i B 1 3 j :  Abrarns % Vnitad 
States, 2 6 0  U S  5 l a  118:9j 
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B. SPEECH THAT INCITES OR PROVOKES 
UNLAWFUL ACTS 

As to speech that incites or provokes unlawful acts, rights of 
the soldier are governed basically by the restrictions of the Code. 
The most general prohibition is that contained in article 117 
prohibiting the use of provoking o r  reproachful words against 
another person subject to the Code. Also prohibited is the com- 
munication of a  threat,^' incitement of a breach of the peace 
or a riat,Bs and solicitation of certain specific crimes and other 
unlawful acts."' 

In general, the constitutional basis for the military offenses 
mentioned above is the same as that for similar civilian offenaes. 
The military prohibition against provoking speech and gestures 
recognizes the rule enunciated by the Supreme Court in Chup 
linsky 5 .  .Vew Hampshire," Beauhornais v. I1linozs.B' and Cant- 
well V. Connecticut eo that  epithets and personal abuse directed 
a t  another are not in any sense proper communication of infor- 
mation or opinion protected by the first amendment. The mili- 
tary rule prohibiting the communication of thresh and the in- 
citement to riot or breach of the peace recognizes the principle 
of Chaplinsky and Winters v. h'ew York *' that  "fighting words" 
are also outside the ambit of free speech. The Supreme Court 
has also recognized that solicitation of uniawful acts and incite- 
ment thereto is punishable in Sehenck v.  United States," Gitlow 
v. New York? Whitney v. Ca1ifornia.B' De Jonge v. Oregon:' and 
others.8' 

This provision t r a m  jts origin back t o  art, S4 of the militmy Code 
a i  James I1 which derived that provision from art. 34 of the military Code 
af Gvstsvus Adolphun (Winthrap. supm note 5, at 600). This provision first 
appeared in art. 11 af the Code of 1775, adopted on June 30, 1775, 1 JOUR 
C ~ G .  90, BS part of the prohibition against dueling. It was separated in 
the Code of 1776, m v o  note 11, and has remained substantially the same 
since that time. 

" u c m  art. 184. 

a UClld  art. 32, whnh prohibits the solicitation of the offenses of de. 

" U C l J  art. 134. 
"315 U.S. 568, 572 (1042). 
"343 US. 250. rehsonng denwd, 343 U.S. 038 (1952) 
'310 US. 298 (1940). 
::333 U S  SO7 (1948) (dictum). 
249 C.S. 47 (1919). 

"263 U.S 652 (1926). 
"274 U.S 357 (1027). 
" 2 9 9  C.S 353 (1037) (dictum). 
a Free rpeech 1s "dependent upon the power of the canstitvtianal gav- 

emment t o  iuTv1I.0 and If it 13 to turvire it mvrt have the power to protect 

UCMd art. 116. 

sertian (L'CYJ art. 8 5 )  or mutiny (UCMJ art. 94). 
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However. the Supreme Court has ale0 recognized limits t o  the 
authority of the gorernment to restrict "provoking" epeech. In 
Terminelk v it pointed out that public ~nconven-  
ience, unrest or annoyance alone is not enough to warrant the 
restriction of free speech The Court has a l ~ o  recognized that 
the v i e w  expressed by someone publicly need not be popular 
nor must they be shared by the majority of an audience.'i 

The limits of governmental authorits in restricting inflamma- 
tory speech are more easily determined in civilian life than in 
the military community In the civilian community the results 
of the speech can be more leisurely examined and measured. In 
the military society, howewr, the need for a strict discipline 
which provides instantaneous military response is ever attendant 
and presents a military necessity not present in the civilian 
situation. For example. a wildcat strike of short duration caused 
by an inflammatory speech has relatii-ely mild, and basically 
economic. effect3 in civilian life. The offender cannot generally 
be restrained from speaking but can onlr  be punished afterwards 
if hi8 speech exceeded the court's determination of protected 
speech Howerer, the same action aboard a warship could have 
disastrous consequences. Further, the erosion of the discipline 
of the crew of such a i e s s e l  by inciteful or inflammatory speech 
cannot be allowed. To this degree the "clear and present danger" 
element is present more often in a military situation than in a 
civilian one. The importance that the military's mission not be 
jeopardized by such speech is recognized by t v o  statutory prori- 
?ion8 p p  which prohibit civilians. in bath peacetime and war- 
time, from causing or attemgting to cause disloyalty, Insubordi- 
nation, mutiny or refusal of duty among members of the armed 

Any attempt to interfere >\-ith, impair or  influence the 
morale or discipline of the armed foicea in time of war 

punishable. By comparison I t  can  be seen that the mili- 

.ead 10 r breach of the peace and this I %  

e e  speech. E d a a r d i  \. South Caralma, 372 U.S 2 2 9  

"18 U S.C. 55 2387-88 (1961). 

i o 0  V ? i B  88 
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tar? statutes in this area are no more restrictive or stringent 
than the ones applicable to civilians. 

As noted above. the standards applied to the soldier and the 
civilian in this area of speech rights are the same. The condi- 
tions and circumstances in \<-hich they must be applied, however, 
a r e  different. The rules applied work equally in both the civilian 
and military communities and the extent t o  which the govern- 
ment may go in punishing allegedly inflammatory speech is the 
same; but the military situation and ita need for discipline pre- 
sent more "opportunity" for the effect of such speech to pose a 
"clear and present danger" of resulting in an evil which the 
government is allowed to suppress. 

C .  SPEECH T H A T  E X P R E S S E S  A P E R S O X A L  O P I S l O X  

Easily the most disputed area of military free speech is speech 
by members of the military establishment which purports to 
express peisonal opinion. Sa long as the expression of personal 
opinion coincides with or supports the publicly expressed opin- 
ions of superior governmental authority no particular concern 
or notice is made of it. However, when the personal opinion is 
contrary to an announced government policy immediate concern 
is aroused. There are generally two broad reasons why such 
oxpressions of opinion cause coneern. First, governmental au- 
thorities are alarmed a t  the prospect of the opinion expressed 
being accepted as a pronouncement af the policy of the military 
establishment or the government, and the resultant effect on 
public opinion or international relations is feared. Secondly, 
when it  is clear that  the opinion is solely that of the individual 
speaking, then the monolithic front of the military is broken 
and dissension in the ranks is spread before the public. Either 
of these reasons is cause for some concern, varying in degree 
and level of concern in direct proportion t o  the relative rank 
and position of the person expressing the opinion and the u a v i t y  
of the ares touched upon. 

1. Statutore Restraints. 
The only statutory prohibition in the area of expression of 

ilersonal opinion IS article 104(2) of the Code, which prohibits 
corresponding with or intercourse with the enemy. A direct at- 
tack against the constitutionality of this article on the grounds 
that i t  infringed the constitutional right of free speech occurred 
in C l f  388646, B a y e ~ . ' " ~  The Army board of review in this case 

'"22 C.M.R. 487 (1866),  pistitian denied, 23 C.M.R. 421 (1867). 

ADO 67248 89 
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upheld the constitutionality of the article and observed that the 
right to free speech is not an unlimited one. It quoted Judge 
Latimer's opinion i n  1.nited States v,  Voorhees where. in aet- 
ting out  the standard by which the right of free speech is to be 
judged in the military, he said: 

Undoubtedly we rhou'd not deny t o  servi~enien any r l ~ h f  that 
can be given resionzbly B u t  in measuring reasonableness. we 
should bear ~n mmd that military umt i  have m e  mejm purpose 
iurt ifying their e x ~ r e n c e  t o  mepare themrelies far m a r  and t o  
wage IL sueeerriulll.. . 

The aoldier is also subject to a rariety of ndminiitrative 
regulatory proviziani concerning the expression of personal opin- 
ion. General regulatory p r ~ v i m n s ,  as discussed above,' * hare 
the farce and effect of l a w  These regulations corer the areas 
of  communication with nembers of Congress, participation in 
public demonitrationa. invalrement in political activities and 
publication of w i t t e n  or spoken personal opinions. 

w.th n2embei.s of Congress The current 
s dealing with communications \with mem- 

bers of Caneress are set forth in paramaph 41, Arm)- Regula- 
tion S o .  600-20 (31 Jan.  1967). This paragraph paiaphranes 
the contents of 10 C.S C. 1034 which states that a soldier can- 
not  be prevented from communicating with m y  member of Con- 
gress unless such communication is unlawful or violates na- 
tional security This right first appeared m a predecessor regu- 
lation in 1963 J' Prior to  this time, appearance before congres- 
sional committees and testimony expressing a personal opinion 
was allowed If the soldier was requested to appear '' At the 
same time that this right to appear before congressional com- 
mittees was first expressed there remained in force an order 
that had been in existence since 1873 expressing a policy against 
soldiers lobbying..na This order and its succesiors prohibited 601- 
diem from attempting to influence legislation affecting the Army. 
Thia prohibition remained in farce until dropped in 1958::. H o w  
ever. as early a% 1938 the regulations provided that Secretarial 

" ' 4  U.S.CX.4. iO9. 16 C.Y.R. 63 (1964). 
"22  C . I . R .  at 490. 
'"See p 64 BUPVO. 
" 'Army R e i .  1.0, 600-10 (16 Dec. 18633. 
"This v a g  first allowed by Sec. V, Gem. Order No. 2 5 ,  War Depart- 

"Gen. Order KO. 32, War Department (16 Ysr 1 8 1 3 ) .  
''.Army Reg. KO. 600-10 (19 Dec. 1966). 

ment, 30 Apr. 1920 
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approval could be obtained to allow some lobbying upon pending 
legislation and efforts to procure private relief were allowed.'o8 

At the present time a soldier and a civilian have the same 
rights to communicate with a member of Congress, procure 
private legislation on his behalf and influence legislation affect- 
ing the Army. Some of the faults in the mechanics of corre- 
spondence with members of Congress will be discussed below. 

b. Partictpation i?i puhlio demonstrations. A more recent area 
of regulatory interest is that concerning public demonstrations.'0' 
This provision first appeared in a 1965 change to  the then cur- 
rent regulation."n In recognition of the actions in many parts 
of our country involving public demonstrations the Department 
of the Army established guidelines for its members to insure 
that the soldier's actions in demonstrations were not construed 
to be the opinion of the Army and were orderly."' Some of 
these restrictions are no more r eve re than those that may be 
lanfully imposed upon a civilian. The restrictions concerning 
the use of duty time, appearances in uniform and actions on a 
military reservation are not without civilian counterpart because 
an employer generally has the right ta demand that his employ- 
ees not use company time, not use company uniforms and not 
demonstrate on company property."s Instead of the simple civil- 
ian expedients of fining, suspending or  discharging the employee 
the Army utilizes its disciplinary system. 

Where the military and civilian control differs is in the con- 
trol of the off-duty actions in a foreign country or where the 
demonstration involves a breach of law and order or where 
violence is likely to result. Here the civilian employer has no 
direct control. The military's control in this area is not that  
of an  employer but that of the sovereign. In a foreign country 
the military prohibits a11 participation in public demonstrations 

'UArmy Reg. No. 600-10, subpara 4a (6 Dee. 1838).  
'lS Army Reg. No. 600-20, P B ~ B  46 (31 Jan. 1967). 

Army Reg. No. 600.20, para 46.1 (3 dul. 1962) (Change No. 8 ,  Oet. 
Ian:> 

"'Soldiers are prohibited by Army Reg. No. 600-20, para 46 (31 Jan. 
1867).  from participation in a demonstration if It takes place: ( 8 )  during 
duty hours; ( b j  in uniform: ( e )  on B militmy reservation: I d )  in B foreign 
country; (e )  if the acts constitute B breach of law and order; and ( f j  if 
violence 1s likely ta remit. 

"' Generally, the wearing of company uniform i s  controlled by the 
employment agreement. Protection of company property is accomplished 
through trespass statutes. As ta use of duty time the general rule IS "work 
time IS for work." BNA. P R ~ P E R  OP LABOR RFL*TIONS (1867, 13; C.C.H., 
GUIDEBOOK TO LABOR RELATlONS (18671, pars 606; C.C.H. LABOR LAW REPORTS, 
para 3826.11, .27. 

*oo l l l 4 B  91 
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by military personnel. This prohib 
B determination that the soldier's 
ii: outweighed by the harm involr 
demonstrations aimed at some local grievance or  a t  Some mat- 
ter affecting the United States' relations with the host country. 
N o  violations of this portion of the regulation's proriaions hare 
been reported in decisions of the Court of Military Appeals and 
it i8 not yet known whether the general sweep of the prohibition 
against all participation in demonstrations in a foreign country 
will be upheld. The element of military necessity will weigh 
heavily in the balance: but a peaceable demonstration in a for- 
eign country meeting all the other regulatory standards can- 
cerning demonstratima could be the Waterloo for this particu- 
lar provision af the regulation. 

The remaining two restraints placed on a soldier's participa- 
tion in a demonstiation "?-that he cannot participate where the 
demonstration nalntes the law or \There rialence is likely to  
rerult-are attempts by the Army to prohibit criminal conduct 
OF conduct likely t o  incite unlawful acts. 

e. Ini'olnenirnt i i i  political activities Although a civilian may 
express himself on political issues a t  any time and with as much 
force as he desires,"' one of the fears of all civilian-oriented 
governments is that the military, either through force or in. 
fluence, will usurp the power of the civilian executive and yam 
control of the government. As part  of the controls to insure 

passed Several acta prohibiting such act the most well 

"'See note 111 BVWO 

" S e e  .American Cam. A P I ' ~ . ,  C.I.O. Y .  Douds, 939 P.S 362 (1950); 
Pennekamp Y. Florida,  328 U.S. 331 (1946); Thornhill v, Alabama, 310 
0 . S .  86 (1840).  

"18 U S  C. 5 692 (1864) (prohibition against mamtaimng troops at 
pollsl , 8 693 lprohibifion against  inrerferenee with eleetmnr by the armed 
farces) : and S $85 (prohibition against  poiling the armed forces).  

"'18 U.SC.  I 602 (1864)  Ipmh>bifa aolieitation of political contnbu- 
t ions) ; S GO3 (prohibits solicitation of apeeified government proper ty) ,  
I 606 (prohibits mtirnidarian t o  aecure palmcal eontrlbutioni) : S 607 (pro- 
hibits the making of politleal emtribufionP by government affieiaia, and 
5 1813 (prohibita lobbying w t h  appropriated money).  

" ' 5  C.S.C. a s  1501-08. 7321-27 (1864) 

92 AGO iiue 
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sions of this act have been recently held not to apply to the 
soldier."b Instead the military relies on other statutory'>' and 
regulatory restraints which, in fact, are more restrictive than 
the Hatch Act. The current regulatory provisions affecting the 
Army prohibit 811 public participation of any kind in political 
activitiee.'33 Private expressions of opinion are allowed, but any 
public political involvement is condemned.'*' This has been held 
to extend to the use of "bumper stickers" on automobiles awned 
by servicemen ? * *  although the Civil Service Commission, in con- 
struing the Hatch Act, allows the use of "bumper stickers."'2' 
Further,  speaking or writing an political subjects, so long as i t  
is disconnected with B political campaign, is allowed government 
employees under the aegis of the Civil Semiee Commission,'*' 
but soldiers are prohibited from this type activity.'2i Restric- 
tions on political activity by government employees is allowed 
because "a professional career service is indispensable to effect 
government" and "political neutrality" is essential to that  s e w  
ice.'28 The extra restraint placed upon the military is justified 
an the theory that actions by high ranking military authorities 
could aery easily affect the outcome of political campaigns and, 
if  allowed, vould form the basis for undue military influence in 
a civilian government. The "private in the rear ranks" suffers 
the burden of the restriction equally because local, 8s well as 
national, political campaign8 and activities are to be considered. 
I t  is a practical impossibility to draw a meaningful line where 
activity by a soldier or group of soldiers of a certain position or 
rank will or will not have some effect on a political issue. 

In light of the above-mentioned restrictions i t  is easily wen 
that ,  as to political activities, the soldier has fewer rights to 
freedom of speech than his civilian counterparts. Whether this 
additional restriction 1s in violation of the Constitution is an- 

"'Letter from Dep. Atty. Gen. to the Gen. Counsel, Dep't 3f Defense, 
3 h i .  1862, Opinion No. 3667, JAGA 1862l4431, 22 Aug. 1862. 

"'See 5 U.S.C. 5 2186 (1864), which prohibits eommmianed, noneom- 
missioned and warrant Officers from influencing voting of ather members of 
the srmed forces or msrehing members of the armed forces to pollmg places. 

*Army Reg. No. 600-10, para 42 ( 3 1  Jan. 1 9 6 7 ) .  This provision had 
Its origin in Gen. Order No. 47, War Dep't (10 Aug. 1820).  

"'JAGA 1860!3672, 10 Feb. 1960, expreaier the V I P ~  that a soldier 
may attend B heal OT national political meeting or convention but nm 8s 
a delegate, officer or official of B political party. 

"I JAGA 1864/4684, 7 Oct 1964. 

"'Wilron V. United States Civ. Ser. Corn., 136 F. Supp. 104 (D. D.C. 

"'JAGA 1862/a482, 19 Feb. 1862. 

U.S. Ciu. Ser. Corn. Pam. No. 20. l a r c h  1863. 

1965) i 40 OP. Att'y Gen. 405 (1845). 

E m a n ,  Tha Hatch A r t - A  Reappr&al, 60 ).VE L. J .  886 (1861). 
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other question I think not, because the Constitution itself pro- 
vides for the separation of the military from the c iv i l ian por- 
tion of our government and the subordination of the former to  
the latter What appears harsh when viewed from the standpoint 
of the inductee becomes more reasonable when viewed from the 
standpoint of the "man on a white horae." 

d Piib1:eation a i  personnl opin im In the area of expression 
of peraonal opinion, the mast controversy occurs when the sol- 
dier expresses an opinion contrary to governmental policy, yet 
not expressed as part  of an unauthorized political campaign or 
public demonstration, This is to be distinguished from an alleged 
expression of off icial policy. which is generally recognized as 
within the right of the eorernment to Control. 

In  the ciriiian community there is no control of e~pression 
of personal opinion of thig tvpe so long as it does not amount to 
incitement of unlawful conduct, to include the impairment of 

obaeene or provoking language, or libel:?' 
In the military community this right i s  somewhat limited. In- 

sofar 8s expression of personal opinion on matters which do not 
touch on established governmental policies, particularly defense 
and foreign policies. there are no major differences between 
the rights of a soldier and those of a civilian. Hawerei, when 
expressing an opinion publicly that is contrary to an established 
governmental policy the soldier runs afoul of a Department of 
Defense directive and its implementmp regulations. This di- 
rective requires r e \ ~ ~  of all speeches or writings of Depart- 
ment of Defense employees on items Of national interest, subJects 
of potential controversy between the serwce8, material concern- 
ing significant policy XTithin the purview of other agencies of 
the Federal Government, and other categories not important to 
this discussion. As can be readily seen from the above-mentioned 
categories virtually any expresaion of opinion on any gorern- 
mental policy is covered in one or  more of these broad cate- 
gories. A proposed speech or u-riting is released far use "only 
after i t  has been reviewed for security end jor  conflict w t h  es- 
tablkhrd Department  of Defense and Government policies and 
programs." I s O  This review criterion allows wppression of views 
not in accord with established policm far na other reason than 

wsee p. 88 *upm 
"See  p, 01 m j i o  for a more detailed diseusiion of libel. 
"'Dep'r of Defense Di rec t i re  No. 62309 ( 2 4  Dee. 19661 This 1% the 

'"Id _e. V1.A. 
same directive goverrung security review, diaeunred st p. 83 myre. 
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the fact  that  they me in conflict. The reason for this is seen in 
an  earlier Department of Defenee directive where Secretary of 
Defense MeSamara set out the principles of public information 
policy and said: 

In publie discussions, all officials of the Department [of Defense1 
should confine themselves t o  defense matters. They should partic. 
ularly avoid discuBbion of foreign policy matters, a field which is 
reserved for the President and Department of S t a t e  This long 
established principle recognizes the danger that when Defense 
officials express opinions on foreign policy, their words can be taken 
BQ the policy of the Government”’ 

This criterion for the discussion of foreign policy by Defense 
officials has now been extended to all Department of Defense 
personnel on ail governmental policies. 

No matter how understandable and reasonable the desire for 
complete harmony within the Department of Defense may be, 
the broad, sweeping criterion of Department of Defense Direc- 
tive 6230.9, szwra, is censorship and suppression of opinion for 
other than security reasons. This iwue was never directly con- 
sidered in Gaited States v. Voorhaes lap because the directive of 
Secretary of Defense Johnson that was in force a t  that time 
prorided for review of material to be published for security pur- 
poses only. This was found to be a legitimate exercise of his 
powers and the Army’s attempt Ips to extend the review to “policy 
and propriety.” matters was struck down on the basis that  it 
conflicted with the limiting Department of Defense memoran- 
dum. The question of whether the Secretary of Defense could 
constitutionally provide for review on policy and propriety 
grounds was never directly answered. There is interesting dicta 
in the opinion for support of both sides of this question. The 
composition of the Court of Military Appeals has changed since 
this three opinion decision, so the current outcome of a case 
with a direct attack on the constitutionality of the Secretary 
of Defense’s powers of censorship is not certain.’j‘ However, the 
censorship of personal opinions just because they conflict with 
government policy does not appear to have the Support of the 
decisions of the Supreme Court when no clear and present danger 
or military necessity can be shown. Whether the presentation io 
the public of an appearance of apparent military harmony and 

”‘Dep’t of Defense Directive No. 52sO.ls (31 May 1961) 
‘”4 U.S.C.M.A. 609, 16 C.M.R. 83 (1954).  
“‘Arm? Reg. No. S60-1 (20 Oet. 1860) (superseded 27 Sep. 1867). 
‘“JJ. Latimer and Brosman have since been sueeeeded upon the Coun 

Of Military Appeals by JJ. Fereuaon and Kilday. 
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agreement with all government policies can supply the neces- 
sary element to aeight the ~ c s i e s  i n  favor of the government, par- 
ticularly in light of the vague, indefinite and sweeping stand- 
ards established t o  permit suppression of personal opinion, is 
doubtful. 

In the Army implementation of this directive the standards 
are more sharply defined:" It is clearly stated that material that  
does not touch on military matters or fareien policy does not 
require any  clearance.'^* Even matters such as "Letters to the 
Editor" concerning military matters or foreign policy need not 
be cleared, but the author is cautioned that he is responsible for 
insuring that such publications da not violate national security.". 
Also, fictional works are required t o  be reviewed only as to secu- 
ri ty content.' The broad sweeping review for conflict with gor- 
ernment policies is confined to  public Writings or speeches of 
key civilian and military officials plus those personnel who 
speak or write concernins matters as to w'lich the? occupy a 
riolicy-making role as pnrt of their official duties. 

The only restriction imposed by the current .4rm? implemen- 
tation of the Department of Defense directive that presents con- 
stitutional questions is that  part  requiring review for possible 
conflict with government policy of materials submitted by key 
offcials of the Defense Department. In this case the possibility 
that these officials may have access t o  more important material 
or that their disagreement will cause concern i s  easily seen. 
Howevei, the question of whether an individual's lawful disagree- 
ment with government policies may be suppressed by a regula- 
tion that carries with it the possibility of criminal sanctions 
still remains. Another potential problem remains in the back- 
ground-what is there to prevent the Army from expanding the 
coierage of the implementing regulation to that of the source 
directire and covering all soldiers: 

Until the portion of the Department of Defense directive that 
allows suppression of materials solely because they conflict with 
established government policies is changed, the soldier is sub- 
ject to either an actual or potential, depending on his rank, sup- 

"Army Reg NO. 360-5 ( 2 7  Sep. 1967) 
' & I d .  subpara 9b(lj 
. ' i d  

" " I d .  subpara Qb(3 i  ( 2 ) .  
' " , I d  subpara B b ( 3 j  ( b j .  An intereating weetion preaented by thia ap- 

parent eonflxt between the Dep't of Defense Directive and the Army Reg- 
vlatlon is uhether acts ~n apparent rialation of the directive. while clearly 
not ~n contravention of the regulstmn, may be the subject of sdminisrratlve 
or eilmlnal 3anetians. 
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pression of his views without a civilian equivalent, and, seem- 
ingly, without a legitimate military necessity or constitutionally 
certain standard. 

D. SPEECH T H A T  A L L E G E S  SOME MISFEASANCE OR 
NOYFEASAXCE O N  T H E  PART OF A S L ~ P E R I O R  

An allegation of misfeasance or nonfeasance by a subordinate 
against his superior is more than an expression of personal opin- 
ion, as discussed above, since i t  involves an accusation. In the 
civilian community an employee is theoretically free to  make 
any allegation that he desires, short of libel. Except for the pos- 
sibility that his employer may discharge him, he is free of any 
restrictions upon his speech."" 

A soldier has no restraints upan his allegations, short of Code 
provisions punishing disrespect 141 and libel laws. He is free to 
communicate them to members of Congress '** or the public a t  
large. The Department of Defense directive which establishes 
the procedures through which all materials to  be released to 
the public must go specifically states that  otherwise releasable 
material will not be refused clearlance "because its release might 
tend to reveal administrative error or inefficiency." 

Although the right exists for the serviceman, the exercise of 
the right can be the cause of informal sanctions that are prac- 
tically impossible to control."' This practice has equivalent civil- 

'*The l igh t  of an employer to disehaige an employee far statements 
m f i c s l  of the employer was unnveeeesfully challenged by a labor unmn in  
NLRB V. Local 1220 Elec. Workers, 346 U.S. 466 11953). in tha t  ease an 
employee was discharged because of statements critical of  the program- 
ming quality of the radio station where he was employed. 

" 'CCYJ arts,  80, 91. :: 10 U.S.C. 5 1034 (1064).  
See Dep't of Defense Directive No. 6230.0. See elso Army Reg, So. 

360-5, eubpsra 9b13) (e )  ( 2 7  Sep. 19671, rshieh pmwdes tha t  revelation of 
adminiitrative error or inefficiency. alone, I s  not grounds for withholding 
clearance. 

'" Far B compilation and short  discnssion of some of the earlier notable 
formal sanctions see Vag[., aupra note 7 ,  a t  211-11. 
v o l ~ e  the relref from command of Maj. Gem. E d r i n  
Pro-Blue" troop information program, N.Y. Times, 
; the relief of Maj.  Gen. Jerry D. Page f rom cam- 

mand of the Air War University because of his statement% concerning al- 
leged ahortages of war maferisla in Vietnam, N.Y. T~mea,  11 Feb. l o w  
s t  15, e01. 3 ,  and the change in aii ignment of Xavy CPT Richard G. Alex: 
ander from commander of the neuly reeommmnianed battleship Sew Jersey 
to a relatively abaeure post in Barton because he pnblicly spoke aut againat 
the relief af LCdr Mareui A. Amhelter,  N.Y. Timen, 0 Jan. 1968, a t  1, COI. 
2. LCdr Arnheiter was reliered of command of the Navy shrp Vanas because 
of eantrorersial charges concerning hi% exercise of command. Equally eon. 
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ian practices just as severe, if not more so. since the military 
cannot liummarily discharge a soldier for a truthful, even though 
unpleasant, allegation of misfeasance against a superior."b The 
problem far the soldier arises in the two primary means avail- 
able t o  the serviceman to voice these types of complaints-letters 
to a member of Congress'-' and complaints to the Inspector 
General."- 

Members of Congress are either unaware of the practical op- 
erations of an inquiry by them based upon B soldier's complaint 
or else they don't care. Mast of them merely attach a referral 
slip t o  the communication and send it back through military 
channels for the commander concerned (many times also the 81- 
leged offender) to examine and reply to. Where the complaint 
by the soldier necessitates his identity and a revelation af the 
contents of his letter this is an adequate procedure. However, 
when the complainant, even If not the Congressman, is anare 
of the possible consequences of his allegation and does not want 
to be Identified, this procedure pinpoints the soldier and, in some 
cases, discourage8 further seeking of assistance of members of 
Congress. To explain away the adverse effects of such B proce- 
dure by saying that the letter of transmittal forwarding the 
congressional inquiry directs that no disciplinary action will be 
taken against the soldier making the complaint or  allegation is 
to blind oneself to the practicalities af life. Certainly anonymity 
of ail complainants and protection of the "poison pen" is not 
the desired g a d ;  but a consideration of the practicalities of 
human relationships dictates the use of a general inquiry by the 
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member of Congress concerned whenever such would suffice with- 
out the identity of the soldier being disclosed, In some cases, the 
soldier's veracity or hia motives for making the complaint are 
sometimes helpful in explaining the complaint or its basis. 

Perhaps the best way to insure a fair  disposition of soldiers' 
complaints to members of Congress would be a change in the 
Army's procedures far handling them. When a congressional 
transmittal slip with a soldier's letter attached is receitwd by 
the appropriate military legislative liaison staff agency, the r e m  
lations of that  staff could provide that the Congressman's inquiry 
be reviewed to determine whether i t  is necessary to reveal the 
identity of the complaining soldier to provide an answer to the 
inquiry. Should the agency deem the identity to be nonessential, 
then a synopsis of the complaint or allegation could be for- 
warded to the commander concerned without revealing the sol- 
dier's identity. 

The second method of solving problems allegedly brought about 
by misfeasance of a superior available to the soldier is by con- 
sulting the local Inspector General. However, the one time that 
the soldier may need help the most the Inspector General may 
not be able to provide it. This i s  the occasion where the com- 
plaint or allegation concerns the commander who is also the di- 
rect superior of the Inspector General. The present command 
structure makes the Inspector General the tool of the commander 
since he is a member of the commander's staff and under the 
commander's immediate direction and control."' Accordingly, the 
Inspector General's ability to uncover or remedy a misfeasance 
of his commander is limited. To change the Inspector General's 
function would divest the commander of an invaluable staff 
member: but there is a need for some individual who can func- 
tion more as an ombudsman and less aa an instrument of eam- 
mand in order to bring complaints with substance to the attention 
of the proper authorities. This could be accomplished either by 
creation of a new position of "military ombudsman" or by chang- 
ing the Inspector General's current field organization to give each 
local Inspector General L status similar to that of a law officer. 
He could then be assigned tasks by the local commander, but 
he would be supervised directly by a Department of the Army 
activity. His ioyalties and responsibilities would therefore be to 
the higher headquarters activity. 

4 s  has been noted by writers in the area af complaint8 by 



43 XILITBRY LAW REVIEW 

employees, both military and civilian, the use of institutionalized 
channels of communication for bringing ideas and complaints 
to the attention of the leaders of any large organization has 
generally proved unsatisfactory.-.* Whether it IS a civilian or a 
military institution. complaints that include an allegation of 
misfeasance against a superior will not be presented unless the 
complainant has some assurance that the allegation mill be 
beard by the proper authorities and that his rights will be pro- 
tected. The use of a "company man" with loyalties primarily to 
the person against whom the allegations are made is not the 
best practice to preaent an atmosphere conducive to free ex- 
change of information, 

In summary, i t  may be raid that both soldiers and civilians 
have the ngh t  generally to allege mxfeasance against their su- 
periors, but both ~ O U P S  are faced with the practicalities eoncern- 
ing the informal sanctions that map follon such action 

E. SPEECH T H A T  IS DISRESPECTFKL 
Disrespectful speech toward superiors could include an allepa- 

tian of misfeasance, as discussed above. but the essence of the 
offense is the manner of the conduct mom than the content 
of the apeech. The areas af disrespect to be discussed will be 
subdivided into disrespect toward high-level government officials 
and disrespect toward immediate supenars. 

1. Towards Htgk-Lewd Gorernrnevt 0,fi:eaals. 
As regards disrespect tawsrda high-level government officials 

the soldier has a prohibition without a current civilian parallel 
This prohibition is article 88, ECXJ,'" which makes pumshable 
the use of "contemptuous words against the President, r i c e  
President. Congress.'>- Secretary of Defense, or a Secretary 
of a Department, a Garernoi or a legislature of any State. 
Territory or other possession of the Unlted States in u,hlch 
[a soldier1 is on duty or present.'' '1 I t  i s  this pravismn of 
the Code which was utilized to punish Lieutenant Henry Hawe 
for his actions in a uublic demonstration where he carried a ~- 

"'See DuReld, O r ~ a n w n g  ior Datinsr HART.  BUS REV 29. 4 1  Sep-  
Oef 1953), Bhyte ,  IS A N ~ O D Y  LISIEWIWC? &m (1952) 

"'110 U.S.C I 8 8 8  (1964). 
Th.8 16 eaniitrved t o  mean Cangresr as a body and n o t  the mdiwdual 

members of Congress. Y ~ L U  FOR C O C ~ S - M * R T I A L .  VZITED B T ~ I E I ,  l ~ i l ,  
7 167 

"'See United States % .  H a w ,  17 U.S.C.P.1.A 165, 170, 37 C . I . R .  129, 
131 (19671. for  an excellent m t l m  of the hntarxal development a i  art 
68 ahere S Kilda). traces and dmussen the history of the art:& 
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poster denouncing President Johnson as a "petty, ignorant 
fascist."':3 As noted earlier, a t  least one noted author feels that  
this article is an unconstitutional abridgement of free speech,'64 
whereas the Chief Judge of the Court of Military Appeals spe- 
cifically cites this provision as one of the constitutionally per- 
missible areas of free speech restriction in the military based 
upon military At this paint it should be noted that 
this article is specifically directed a t  the "man on a white horse" 
because its prohibition is limited to officers. The reason for the 
exclusion of enlisted personnel in the enactment of the Code'>' 
is not specifically stated, but i t  is probable that the drafters of 
the Code realized that the detrimental effect upon morale and 
discipline because of an enlisted man's contemptuous reference 
to high-level government officials would be much less than that 
of an officer, whom the enlisted men and subordinate officers 
have been taught ta respect and obey. The complaint that this 
article violates an officer's right to free speech overlooks the 
specific wording of the article itself. The use of inciteful or pro- 
voking words sand libelous references has been recognized by the 
courts as areas of speech which are outside the protections of 
the first amendment. Added ta this constitutional rationale is 
the fact that the military establishment is held together by the 
chain of discipline which must run unbroken from the private in 
the rear ranks to the President 8s Commander in Chief. To allow 
an officer to make use of the pojition which his government has 
given him to break or impair this line of authority is to  allow 
the breakdown of the entire system of discipline. The whale 
principle of military subordination to the cirilian government, 
LO clearly established in the Constitution, depend8 upon the dis- 
cipline and respect of the military as regards their civilian su- 
periors. If an officer is allowed to go unpunished for holding his 

"'The sign read on one side, "LET'S HAVE MORE THAN A 'CHOICE' 
BETIYEEN PETTY,  IGNORAXT FACISTS I N  1968' and on the other 
aide, "END JOHNSON'S FACIST [SEI AGGRESSION I N  VIET NAM." 

"'See Wiener, m p r a  note 6. 
IU Quinn, The United Staten Court of Mzl<taw Appeals and Individval 

Rzghta wz the Military S e m c e ,  3: SOTRE DAME UWIER 491, 497 (1960) .  
"Prior ta the enactment of the UCMJ the predecessor military coder 

had prohibited bath officers and enlisted personnel from diapiaying the pro- 
hibited contemat. The hearings before the House of Repronentatires and 
Senate Sub-Commttee mw&d differing Ideas 81 to whether this article 
should be enacted st ail, whether I t  violated the first amendment, and why 
It was iimlted to ofleers. See Hearings before a subcommittee of the Com- 
mittee on Armed Services, House of Representatives. Slat  Congrese, 1st  Ses- 
sion on H R. 2488, PI 814, 8 2 3 :  Hearings before a subcommittee of the Com- 
mittee on Armed Services. United Staten Senate. 81st Conmess. 1st Session. 
on S. 857 and H.R. 4080, pp. 380, 1226. 
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civilian superiors up to contempt and ridicule, it would not be 
long before the military establishment would become an island 
within our  government looking only to its military leaders. The 
success of the United States in resisting B military takeover". 
throughout the year8 of its existence has been primarily because 
of the idea of military subordination to the eirilian gorern- 
ment. To allou~ unpunished contempt for our civilian officials is 
to allow the first step away from that eubordinatian."i 

It should be understood that the punishment of an officer for 
contempt tonards the above-mentioned civilian officials does not 
take away that officer's right t o  express opinions contrary to 
these officials nor does it prevent his criticizing them."D As 
painted out by a member of the board of review in Hoice ,  it 
was not the exmession of Lieutenant Howe's nolitical v i e w  that 
constituted his offense, but his public display of contempt for 
his Commander in Chief :in 

The civilian rule in this area is vastly different. In  the civilian 
communitl- there is no need for diacipline nor any other neces- 
sity f o r  a restraint upon contemptuous language against high 
government officials The last prohibition of this type w . s  the 
Sedition Act of l i 9 8  which expired on March 3, 1801:'~ The 
current rule is that  criminal libel laws are allowable only if they 
punish statements uttered with actual malice. Under the Sew 
Pork Times": standard, statements may be punished only if 
made with knaaledee of their falsity or in reckless disregard 
o f  whether they are true os false,183 

In summarl-, it may be said that the enlisted soldier enjoys 
the same rights as his civilian brethren with regard to usins 

"The te rm "mditary takeover" is used to mean an outright ~ e i ~ n r s  
of control by the armed forces Military men have headed OUT government 
~n the past by election as President. 

S e e  d m  xarren ,  aupm note 7. 
KAXLAL mR COURTS-MUITIU.  UNITED STATES, 1951, 167.  
Far further explanstmn of the rationale of the board of revievi'a 

decision m United Statea 5.. Howe, see the speech made by LTC Jacob 
Hagopian before the Brooklyn Bar Association, 26 Oet. 1867. reproduced 
in 113 cos0 REC. 863. ,45434 fdaily ed. 6 KO>.. 1967).  

'"Act of 14 Jul 1798, 1 Stat.  696. Although this act  was passed by 
C a n g r e ~ s  after the adoption of the Bill of Rights i ts  peacetime validity 

present eanatitvtionai interpretation is doubtful. Free Bpeeeh has been 
reted as including the right t o  criticize publie men including fwiiah 
sm. Baumgartner V. United States, 822 U S .  665 (1844) 
Kevi York Timer V. Suilivsn, 376 U.S. 2 5 4  (1864). 
See Garrison V. Louisiana, 379 U.S. 64,  78 (1964).  The minority 

(JJ. Black, Douglas and Goldberg) would hold tha t  the presence of se tvs i  
msiice IJ not controlling and the right of free speech in this are8 is ahm- 
iute. 
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contemptuous words towards high-level civilian authority. How- 
ever, in accepting officer status, always a volunteer act, the mem- 
ber accepb the responsibility for his speech in referring to his 
civilian governmental leaders. Therefore, he surrenders a right 
to free speech in this area by accepting this officer status. 

2. Towards Immediate St~periors. 
In  cases of disrespect far more immediate superiors the soldier 

is faced with the restrictions of articles 89 and 91 of the Code. 
The provisions of article 89 punish disrespect to superior of- 
ficers, and article 91 punishes contempt or disrespect towards 
warrant officers, noncommissioned officers or petty officers while 
in the execution of their office."' 

The main difference be twen  articles 89 and 91 is that  dis- 
respect towards an officer out of his sight and hearing or when 
he is not in the execution of his office i s  punishable, whereas 
the prohibited conduct towards warrant officers, noncommissioned 
officers and petty officers must be within their sight and hearing 
and while they are in the execution of their office. 

Ordinarily in the punishment of the conduct prohibited by 
these articles the issue of free speech does not arise because the 
breach i s  u s u ~ l l y  a face to face insult outside the protection of 
the first  amendment."^ Also, the discussion of these articles in 
the Manual for Courts-Martial, L'nited States, 2951, states that  

Y'Historreaily the Covemge of mtieie 89'8 predeeesiori wsaa gradually 
expanded from "generals and ehief commanders" (Ar t .  20, Code of 
l V S ,  adoped 30 Jun. 1775, 1 JOUR. COSC. 90, See Winthrop, 8vprcl 
note 4 a t  568). M ail commanding offieeri (Revision of 1874, adopted 
22 Jun. 1874, 55 1342 and 1343, Revised Statutes) to the present eoverage 
of all mper io i  afficers. This ppesent coverage recognizes the incressed size 
and eomplex organiiatian af the modern fighting farce with many officers in 
highly specialized fields where a soldier is a p t  to work for several different 
officers besides his commanding officer. When the m l d m  works away from 
the direct control of his commanding officer and with many other offieera 
respect for  these offieere with whom he comes into contact must be main- 
tamed to ~nsure diseipline. 

Y'Historreaily the Covemge of mtieie 89'8 predeeesiori wsaa gradually 
expanded from "generals and ehief commanders" (Ar t .  20, Code of 
l V S ,  adoped 30 Jun. 1775, 1 JOUR. COSC. 90, See Winthrop, 8vprcl 
note 4 a t  568). M ail commanding offieeri (Revision of 1874, adopted 
22 Jun. 1874, 55 1342 and 1343, Revised Statutes) to the present eoverage 
of all mper io i  afficers. This ppesent coverage recognizes the incressed size 
and eomplex organiiatian af the modern fighting farce with many officers in 
highly specialized fields where a soldier is a p t  to work for several different 
officers besides his commanding officer. When the m l d m  works away from 
the direct control of his cornmandim officer and with many other offieera 
respect for  these offieere with whom-he comes into cantact-must be main- 
tamed to ~nsure diseipline. 

Article 9 1  is of more recent origin, having i t s  firat appemanee in the 
revision of 1874. The esme theory 8pplie8 here, i.e., respect for   superior^ 
must be enforced to maintain the discipline necessary M operate an effective 
large armed force. The warrant,  noncommianianed and petty officers m e  
the msinitays of our armed forces in carrying au t  the orders of their liuper- 
iors and respect for them must be maintained. 

Epithets,  p ~ r a a n a l  sbune, fighting wards and profane, lewd and ob- 
scene isnguage are not protected by the first amendment right to free 
speech. See Beauharnaia V. Illinoia, 345 U.S. 250 ( l 9 S 2 ) ;  Winters Y. New 
York, 333 U.S. 507 (1943) (dictum); Chaplmaky V. New Hampshire,  316 
U.S. 668 (1942) ;  Cantweii V. Connecticut, 310 U.S. 296 (1840i. 
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remarks i n  a purely private conrersstion are not the subject of 
these Drohibitions.la3 

In the civilian community generally there are no similar re- 
straints." However, some classes of civilians voluntarily as- 
sume conditions of employment or a position which restricts 
their ordinary rights to freedom of speech. The only iemedy 
normally aiadable to an employer when disrespect has been 
shown by an employee i s  to  discharge that 

~nes f .an  a i  freedom of speech h s i  misen the Court 4 
utilized rhe "time. place and c:ieumifanees" test  i r  

I" MAh CAT. FOR CoURTS-M*RTI*L, CFITED SIATEE. 

be elaluafed OP. a ieparste scale is stili unknorn .  
"' Tu0 e : a ~ ~ e s  a i  emplayees-civil serrsnta and members of labor 

umans-hare attempted ta iniliie both their  r ight t o  ireadom of speech 
ir jabs The decidinp factor i n  these areal i j  
s are, ~n f a c t .  with." the p r o t e c r h  of the first 
Mitchell. 330 U S  75 (19471, the p m v m o n ~  of 
taking an " ~ e t i v e  p s r t  :n pollties1 m a n a g ~ a e n r  

or ~n po!mcal eampa!gns" ( w c .  9a of the Hatch Act.  now found .n 5 U S.C 
6 7324 (19641)  were held cans t i tu tmal .  The firat  amendment rights alleeed 
to hare  been i iolated w i e  he!d not ta be absolute baeavre the Federal 
Gaiernment ha? the right to balance those right? against :he evil a i  par t i -  
san polhca  by government employees. Conpreaa here was held, , n t m  o l ju ,  
to h a w  the power ta regulate pditieal  conduct in order to promote the 
Integrity a t  public sen ice  In the ease of Turner V. Kennedy, 332 F 2d 
304 ( D C  Cir.1, C e l t  denied. 379 U.S. 901 (1964).  B civil s e ~ v a n t ' ~  right 
to iree speech and communication with B member of Congress was held 
not to extend to falie and mslieiou~ statements about his ~uperiars and 
his d scharge based on these false sliegationr _ a s  upheld 

Labor unions present B taaiold problem of free speech by a u n m  mem- 
ber-speech tha t  i s  punished by the employer and igeech tha t  IP punlahed 
by the labor union. In the firrt  category the cases of KLRB \, Local  1229. 
E k e .  IVorkerr. 346 US. 465 (1953) (discussed in note 136 s u p i r ) .  and 
Llnn V. United Plant Guard Workers. 383 C.S. 53 11966), dlvrtrated tha t  
a iinion member's rpieech mui r  be within the protected limit8 of the fir i t  
amendment t o  be protected. The libel r u t  a:emmmg from a labor dlspute 
I" the Llnn case was upheld on the basis that false and mslieiou$ stafe- 
menta. e ien  though made in an atmosphere af dispute, are  till pumsh- 
able The dec-sion was five to four and binee tha t  time m e  o i  the Justices 
in the m a l m t y  has been replaced QO  OW this m u e  may stili be :n dmpute 

A union member's r ight t o  free speech ~n r e l a t m  t o  his u n m  
15 protected by the io-called Landrum.Griffin Act. 101(aj (1) and 
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In summary, it can be seen that  as regards comments to  or 
about immediate superiors, the soldier's rights to freedom of 
speech are subject to greater restraints than are the civilian's. 
Comments which are punishable only by discharge from employ- 
ment in a civilian situation can conceivably result in imprison- 
ment for the soldier."e However, the soldier is protected in that 
a court-martial or administrative board procedure must be fol- 
lowed before discharge or any other serious sanction may be im- 
posed. As mentioned above, most comments punishable under 
the Code are beyond the protections of the first amendment since 
they usually invalve personal epithet or invective. The ordinary 
civilian cannot be imprisoned far general disrespectful state- 
ments to or about his employers although he may be discharged 
from employment. Practically speaking, the restraint on freedom 
of speech imposed by the Code in the military is no more than 
the restraint dictated by common sense in civilian life-the de- 
sire to remain on good relations with the "boss." 

. 

V. TRENDS IN THE XILITARY RIGHT 
TO FREE SPEECH 

Up to this point the emphasis has been on the past and current 
status of the soldier's right to freedom of speech. What of the 
future of this r ight? Two broad areas must be discussed io 
sscertain this future-the trends in the iudicial intermetations 
( 8 )  ( 2 ) ,  Labar-Management Reporting and Discimwe Act, 29 U.S.C. 
! 401 (1961). Assumption of membership ~n B union imposes "pan 
the member the eonititution of the union which many time includes 
B witem af tr ial  boards and offen~es  unrelated to the general ~imlhan law. 
The same portion of the so-called Landrum-Griffin Act, 6 ~ ~ 7 0 ,  which pro- 
wdes tha t  employee have B right to free apieech within their  unions s i l o w ~  
the unions io adoot and enforce rules a6 to the remonribilitv of the member 
to the union. seh 29 U.S.C. 6 411(a) ( 2 )  (1959) .To the &tent that these 
eans t i tu tms  restrict  or punish a member's r ight b Speak on certam isiues 
he has ginen up these nehta .  

"'The Table of Msximvm Punishments, MANLIIII FOR CaURTs-MUIII*L, 
D N ~ T E D  STATES, 1 9 6 1 ,  ll 12Tc, provides tha t  B violation of UCHJ, ar t .  89, 
mvolving disrespect to B cammiasioned officer can be punished by bad con- 
duet dischame. confinement at hard labor for  six months. forfeiture of 

reapeetful or contemptuous words towards B noncommissioned affieer or 
petty officer while in the execution of his affiee e m  be punished by three 
months' eonflnement a t  hard labor, forfeiture of two-thirds p ~ y  per month 
for  three months, and reduetion t~ the lowest enlisted grade. 
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of the law sffectinp a soldier's right to free speech and the 
trends in the military administrative implementation and en- 
forcement of these laws. 

A. JCDICIAL 

In  the judicial area two couit srstemi must be observed-the 
cirilian and the military. Civilian courta are shoIT-ing an in- 
creasing aivareness of the soldier and his constitutional rights. 
The traditional review af the court-martial on petition for habeas 
corpus is noir  deing extended beyond the tests of jurisdiction, 
i . e . ,  whether the court-martial was properly convened and can- 
stituted, whether it had jurisdiction over the person and the of- 
fense, and whether it acted within its 1a:vful powers in adjudging 
the sentence to include the test of whether the military has 
dealt "fully and fairly" with an accused.'.' Some fedeial courts 
when presented with an allegation of an infrigement on con- 
stitutional rights hare gone even further and re-examined the 
facts and rulings of the caurt-martial.l-2 and others hare stated 
that the final arbiters of constitutional rights of the soldier are 
the civilian courts and finally the Supreme Court.'.] 

The court-martial ssstem's highest body is the Court of Mill- 
t a ry  Appeals. I ts  view is exemplified by the statement of Judge 
Kilday in H o w e  '-, making it clear that the soldier will be goy- 
erned by the pronouncements of the Supreme Court insofar as 
the standards f a r  determimnp and evaluating the extent of con- 
stitutional rights are concerned.'.' There can be no doubt that  
the tests and standarda prescribed by the Supreme Court with 
respect to all constitutional rights, including free speech, will be 
btilized by the Court of Military Appeals in measuring military 
restrictions on the soldier's ngh t  to free speech. 

The key, however, to the future disposition of cases involving 

Z . !  
. . . . . .  

'.a E.0, shortly before the decision a i  the United States Supreme Court 
in ltiranda v. Armna,  384 U.S. 436 (19661. the  Court o t  Military Ap~eals  
decided i n  Enlted States Y .  Wimberley, 16 U S  C X A  3.  36 C M.R. 159 
( 1 0 6 6 ) .  that the warninp proeedvree then being faiiaued in the military 
met the standards of the V S Canst amend. Y. Shortly after Yirsnda, 
s ~ p r o .  the Court of Yhtary hppeala reversed I t s  deeman in Wimharley, 
a?pro, in United States \'. Templa, 16 U.S C.M A 620, 3 i  C M R 240 (1967). 
on the graundn that  the procedures approred ~n \~imberles,  aupro. did not 
eoniorm to rhe standards established by Miranda, supra. 
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restraints upon a soldier's right to "speak his mind" lies in the 
courts' (both civilian and military) interpretation of military 
necessity. The expanded armed force of the present is largely 
composed of draftees who serve but a short time and return to 
civilian life, and the potential effect on their lives that the pres- 
ent restrictions and interpretations impose will have a profound 
effect upon the future validity of these restraints.'.6 What has 
been a leeitimate military necessity in the pa3t may be either 
increased (e.s., security violations when viewed with the relative 
ease of transmission of this information by use of modern com- 
munication technique81 or decreased ( e . # . ,  expressions of con- 
tempt for state legislatures or the Congreas in light of modern 
mass media and the attacks an these bodies so prevalent during 
election years) .  As OUT nation's ideas of what constitutes free 
speech change, so the soldier's right to free speech fallows, 
balanced by the military necessities involved. 

Generally, the trend has been to liberalize the soldier's right 
to speak. As more "citizen soldiers" have an opportunity to live 
under the current iestrictians, the trend will continue to operate 
in favor of the soldier. Liberalization of speech rights should 
continue only until a point i s  reached where further permissi\,e- 
ness would impair the discipline and efficiency nece8Sary to main- 
tain the strategic effectiveness af the armed forces. Of necessity, 
this point will always place the soldier's rights short of those en- 
joyed by civilians. Whether we have noiv reached that  point on 
the scale of free speech rights, or whether there yet remains an 
appreciable distance to be traversed, are matters that the future 
will decide. What is certain i s  that 8 0  long 8% our military is 
composed largely of inducted peraonnel its practices w-111 be sub- 
ject to the scrutiny of the public and a constant evaluation of 
the redrictions. 

B. ADMINISTRATIVE 
The second general area is administrative restraint of speech. 

In this area also an increasingly liberal trend is evident. The 
history of the regulation of such items as communication with 
members of Congress, testimony before Congress, and expres- 
sions of pnvafe opinion in general shows a liberalization that  
parallels a liberalizing trend in other areas of speech regulation. 

'.*E.&, shortly after World War I1 the disaatisfactian of the return. 
lw veterans with the system of rniiirar7 justice was made known and the 
then current Artidea of War (Code of 1910, Act of 4 Sun. 1920, eh. 11 
41 Stat. 7 8 7 1 ,  were amended by the eo-ealied Elston Act (Act of 24 Juri: 
1848, title 11, 6 1  Stat. 6041, and thia was then replaced by the UCMJ. 
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The trend of relaxing. the restrictions a n  speech 1s partly a re- 
flection of judicial decisions '-- acd partly a relaxation of the 
"traditional" military feeling that the soldier must he an auto- 
maton without feeling or opinion. This concept of a machine, 
rather than an individual, is alien to American military thinking 

I reluctance to  maintain a large standing 
al character of the United Stater cltizen 

as a soldier. Because o u r  military philosophy has reached the 
point that the soldier is to he informed of not only what he ie to 
do but also why, the next step of ailowing the soldier to freely 
expreps his views fallows naturall>-. It i s  a realization that the 
thousands of dollars spent to train a soldier in his speclalty will 
pay more dividends if the soldier can speak up, thereby making 
the soldier happier and a t  the same time keeping his Superiors 
better informed. 

The only recent setback of this expansion of the soldier's 
r ights to free speech appears t o  be ~n Department of Defense 
Directive 62309,  dxcussed above. This restraint of speech by 
requiring conformance to governmental policy i s  dangerous in 
many mays. First .  it.hreeds an overcautiousness in the pereon 
reviewing the material to he released The reviewer tends t o  re- 
ject anything that he feels might he disagreeable to his superiors 
To stifle cantrareray in idea8 is to throttle the exchange of in- 
formation that comes from different Ideas, even If they are of- 
fered i n  disagreement. Secondly, this restraint breeds dogmatism 
Any large organization must stay abreast of modern ideas and 
thinking in order t o  move ahead. Any new concept or policy IS 
ai one time in disagreement with an established one. If a new 
idea can he suppiesaed at the point of its inception, there is no 
chance that It will come to  the attention of the higher level cam- 
nianders who may see ita value Lastly, the suppression of anti- 
establishment views keeps the civilian government and the ciriliau 
population uninformed about new ideas that mar  be of benefit 
to  the country. Also, a distorted picture of militsry acceptance 
or support of policies may be preeented. It is hard to see where 
any deviation from official policies can be released under a 
literal interpretation of the present directix-e. Fortunately for 
the soldier the Army implementation of this directive has been 
more liberal. but this 1s by the grace of the officials of the De- 
partment of the Army and not because af guidance set out ~n 
the directive. 

'..E.#., t he  change I" the then current .Army Reg So.  360-5 WBQ a 
relull of the decision ~n United States V. Voarheen. 4 U.S.C M.A 508.  
16 C.P .R .  83 ( 1 8 5 4 ) .  
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c. CONCLCSION 

I t  is evident that  there are greater restraints imposed on the 
soldier's rights to freedom of speech than are placed on civilians 
in general. It is submitted, however, that  these restraints, when 
viewed from the standpoint of the misaion of the armed forces, 
are reasonable and necessary for both the soldier and his caun- 
try. So long as the soldier's right to express himself freely is 
limited only by recognized military necessity, this is all that  
the soldier and the nation can ask. 
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ACCEPTASCE OF FOREIGS EMPLOYMENT BY 
RETIRED MILITBRY PERSONNELY 

By Major Joseph P. Creekmore'" 
This article disciwses the applicability of constitutional 
provisions and ereeiitive opinzons to cmplozjment oppor- 
tunities for retired militevu personnel. These provisions 
a m  historicallzj developed, a n a l g m i  and explained. The 
author concludes that these provisions w e T e  made applz- 
cable to retired militarv peraonnal bzi mistake, and that 
!keg shouid he amended to ezciude them from their re- 
StruCtiOrlS. 

I. INTRODUCTION 

Article I, section 9, clause 8, of the Constitution of the United 
States af America provides: 

No Title of Tobiii ty rhall be granted by the United S ta te r :  And 
no perron holding any Office or Profit  or Tru i r  under them. shall 
without the Consent of the Congress. accept of any present. Emolu. 
ment,  Offiee, or Tlfie, of any kmd vhatewr. from any King, Prince, 
or foreign state. 

I t  has been stated that "this clause is of little practical im- 
portance. Apparently it has never been construed by the Supreme 
Court of the United States, as no litigation has arisen under 
it. . . ." 

Nevertheless, because of various interpretations placed on 
these words by officials, that  portion of this e iau~e  proriding 
tha t :  

[ N l o  perion holding any office of Profit 01 Tmat under them, 
ehali withour the consent of the Congresr, accept of any present, 
Emolument, Office. or Title. of any kmd a h a t m e r .  from any Kmg, 

is of \,ita1 importance to retired members of the military farces 
of the Cnited States. Such official opinions have influenced ad. 
ministrative offices to hold that  Executive Order Number 6221 

'This article wsb adapted from B thesis presented to The Judge Advo- 
cate General's Schaai, U.S. Army, Charlottesville, Virginia, vh i ie  the 
author was a member of the Sixteenth Advanced Course. The opin~ona 
and eonelu6iona prerented herein are those of the author and do not news. 
sarily repreeent the v i e v ~  of The Judge Advocate General's School or any 
other governmental agency. 

**JAGC, U S .  Army; Staff Judge Advocate, Edgewood Arsenal. Paw- 
land; LL.B., Umuersity of I lorth Carolina. 1962; member of the Bar of 
North Caralina. 

Pnnee, or foreign s ta te .  

'E. D L P B A ~ D ,  TEE CONSTITUTION OF TBE UNITED STATES 211 ( 1 9 6 4 ) .  
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pertains to a sizable portion. if not all. of United States reiired 
military personnel. This Order provides : 

It 10 bereby ordered that no of f icer  or emplasee in the Execotiie 
bra ic i  of the Umted f ta fe i  Governmert regardle-r of uhethe, h e  
IS on ~ r n u a l  l e a i e  or  , e a l e  x i t i o u r   pa^, shall be employed with UT 
without remuneration by any foreign eovernment. eorporatias.  part- 
n e r s h q  or lndivldur.1 ~n eompet~tiun with American IndLrtry' 

The application o f  this order and the above proridion of the 
Constitution is the subject of this paper. 

I1 HISTORICAL BACKGROVSD OF ARTICLE I, 
SECTIOX 9. CLAUSE 8, O F  THE CONSTITUTIOS 

O F  THE USITED STATES 

The fountainhead o f  article I, section 9. clause 8, of the Con- 
stitution of the United States appeared in the Articles of Con- 
federation as section 1 o f  article VI, which provided: 

prmee, or stare.  nor ihall any person holding any office at profit 
or :rest u d e r  the United States 01 any of them. accept af any 
present emolumerl. office. or title of ary  kind whatever. from any 
King, prince. 01 foreign State. nor shall :he Cnired Ststee in Can- 
greri assembled. or  .&y of then .  grant any title of Kobhtg.' 

This section of the Articles was inserted by ihe framers, not 
from any  apprehension of usurpation. but to insure gieater secu- 
rity for the United States by preventing corruption.' During 
this period o f  history, there prevailed among European sovereigns 
the cuetam of bestowing presents of jewelry or other articles of 
pecuniary value upon the minister of a power with which a 
treaty \vas negotiated. This same practice was follo\%-ed upon the 
termination of a minister's mission In England, it was customary 
for the King to offer a minister, a t  his option, a sum of money, 
gladuated according to his rank, or a gold box or other trinket 
of equal "alue.~ 

The perpetual union sought to be established by the Articles of 
Confederation failed to become a reality. On 12 February 1787, 

'Sea  A-ations1 Archives, 16 WAR DEP'T BULL (6 Dec. 1929) See a l ~ o  1 
W P A H i r t o n c s l  Records Survey, PRESIDEX-IIAL U E c u ~ l i E  ORDERS 436 
(1944). 
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Congress calied for a convention to propose for  the states a 
constitution adequate t o  the exigencies of government and the 
preservation of the union.' 

Among the delegates to the Constitutional Convention was 
Benjamin Franklin of Pennsylvania, who had returned to 
America in 1786 after an absence from America of almost nine 
years. During his European stay he served as diplomatic repre- 
sentative for the Continental Congress in tmrious pasts, includ- 
ing Paris and London, where he acted as a member of the Peace 
Commission. While in Europe, Dr. Franklin fell into disfavor with 
such American's as John Adams; Arthur Lee.' and Ralph hard. '" 
Upon his departure from France in June of 1785, Franklin was 
presented by the French Government with a minature snuff box, 
encrusted with 408 diamonds, containing a portrait of King 
Louis XVI." Franklin fully expected Congress to  reward him 
with a t  least a tract  of land for the services he had rendered in 
Europe, and he became embittered when Coneresa failed to do 
so.'* Reports were circulated in the states tha t  Franklin was 
indebted to the United States for large sums received from 
European allies and tha t  he had refused to turn these sums over 
to the Congress." Delegates to the Constitutional Convention 
from both Xassachusetts and Tirginia thought Franklin was too 
fond of France.'* 

For more than t v o  months, as the Constitutional Convention 
debated various proposals, the only portion of what is now- 
aiticle I, section 8, clause 9, considered by the Convention was 
the provision that "The United States shall not grant any title 
of Nobility." This provision appeared as section 7 of article VI1 
of the draf t  submitted t o  the Convention by the Committee on 
Detail." On 23 August 1787, after the Convention had parsed 

' 1  ELLlOT'l DEBATES 120, 
* V A S  DOREX, BEXIAMIF PRIZIKLIN 600, 622, 624, 725 ( 1 9 6 7 )  [hereafter 

eired BI YAX DORPX]. 
" I d .  at 601, 766. 
" I d .  
" I d .  at 7 2 2  M. FULRABD, 3 THE RECORDS 0s THE FEDERAL CONYETTIOF 327 

(1911). 
" V A S  DOREN, mpro note 8 at 766. A t  the time af his death m 1790, 

Franklin's fortune exceeded $200,000.00. In disposing of his estate, he in- 
serted a clause in his will which provided that the miniature of Louis XVI 
aavld go t o  his daughter. along with a request "that ahe would not form 
any of those diamonds into ornaments either for herself or daughters. and 
thereby introduce or eo~ntensnce  the expensue, vain. and uie le~s  fashion 
of wearing l e w d 8  in this country. . ." I d .  at 761, 763, 

I d .  at 764. 
I d .  at 765. 
>I. FARR(ND, 2 THE RECORDS OF THB FEDERAL CONVEXTION 188 (1811).  
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the proposed article VII, section 7,  MI. Charles Pinckney urged 
the necessity of preserving foreign ministers, and other officers 
of the United States, independent of external influence, and 
moved to insert, after article VII, section I ,  the following 
clause: 

[Nlo person holdng any offiee of t rvr t  or profit under the United 
Stater.  shall, without the conaent of  the legislature, accept of m y  
p'esent, emolument, office or title. of any kind whatsoever. from any 
King, pnnee. or foreign state." 

Mr.  Pinckney's motion was passed." 
Governor Edmund Randolph, a delegate to the Constitutional 

Convention from Virginia, attributes the passing of Mr. Pinck- 
ney's motion to the "accident" of Franklin's receiving the 
miniature snuff box from the King of F r a n ~ e . ' ~  In diecussing 
the matter before the Virginia Convention on 17 June 1778, 
Governor Randolph stated : 

This restriction is provided to prevent corruption. Ail men have 
a natural  inherent r ight of receiving emoluments from any one, 
unless they be restrained by the regularionb of the community An 
accident uhich actually happened. operated ~n producing the restric- 
t m  A box was presented to our ambainador by the Xing of our 
allies. it w83 thought proper,  in order to exclude corruption and 
foreign infiuenee, to prohibit any one in office from receiving or haid- 
ing any emdumenf from foreign states. I belieie, tha t  if a t  tha t  
moment, r h e n  we w e ~ e  in harmony wich the Xing of France, we 
had mppo& tha t  he v a s  eorrnpting our ambaesadar, i c  mighr 
have disturbed rhar confidence, and dmmished  tha t  mutual friend- 
ship,  which contributed to carry UP through the war. . . :* 

I t  thus appears that the framers of the Constitution consid- 
ered this provision applicable primarily to diplomatic represent- 
ntives and persons holding active office subject to be influenced 
by foreign emissaries accredited to our government.:' Joseph 
Story in his commentaries on the Constitution expresses the be- 
lief that the prohibition: 

111s founded in a ius t  i ea imiv  of fareien influence of e v e n  sort. .. . .  . 
Dlr. Pinekney's motion used the t e r n  "legislature" rather than  "Con- 

g m a "  as was finally s p p r n e d .  Also, in the fins1 document his rewr ia l  of 
the phrase ''office of trust  or profit'' was changed to eonfarm with the 
Articles of Confederation where the phase appeared as "office of profit 01 
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Whether, in B praetieal aense, it can produce much effect, has been 
thought doubtful. . . . Stili, however, the provision ie highly import- 
ant, a3 it puts i t  out a i  the power of any officer of t h e  government 
to wear borrawed honors, which shall enhance his supposed impart- 
 nee sbraad by a Titular dignitary at hame. . . ? 

Indeed, throughout the first one hundred years of this na- 
tion's existence it was considered that this prohibition was de- 
signed primarily to control the activities of our diplomatic of- 
ficials?* and a proposed constitutional amendment, recommended 
by Congress, to establish a similar general prohibition against 
any citizen whatever, whether in public or private life, accepting 
any foreign title of nobility, failed to receive ratification by 
the requisite number of states, probably because such action was 
deemed wholly unnecessary.2' 

Several other constitutional amendments dealing with this 
article were proposed, but not adapted. Among the amendments 
Draposed by the Massachusetts Convention in 1788 was one seek- 
ing to deny Congress the power to consent to a person holding 
office of trust or profit accepting title or office from any King, 
prince, or foreign state.#' This amendment, if passed, would ha\w 
had the effect of the forerunner provision in the Articles of Con- 
federation where Congress was not empowered to consent to  any 
exception to the prohibition. Samuel Adams considered this pra- 
posed amendment highly important, but it failed to obtain the 
necessary connessional consent for submission t o  the states for  
ratification.lB A similar amendment, proposed by the New York 
Convention, met an identical fate. 

" 2  STORY ON TBE CONSTITUnOh- OB TBE U N l m  STATES 202, 5 5  1350, 

* See 6 OP. A n ' Y  DEN. 409 (1854);  13 OF. A n ?  DEN. 637 (1871): 24 
1361, 1362 (1851) .  

OF. AWY DEN. 116 (1902); BOB O B 0  Whartan, mpra n& 6. 
2 STORY, awra note 21, 5 1352. 

"E. DUMBAULD, TRE B Z L  OF RIDmB 171 (1967). 
- I d .  at 16, 44, 48. Perhaps the most interesting pmnt made m the Mas. 

saehuretts pmpoaal wad the same rerersal of the phrase "office of t n m t  or 
profit" which wan used by Pinekney in p m p a i n g  the inelvsion of the pm- 
hibitian m the Constitution, even thovgh the phrsae appeared originally 
a i  "office of profit or t rust"  in the Articles of Confederation. I t  thus  
appears highly likely tha t  P i n e h e y  received the motivation for i n t m d m i n g  
his pmposal f rom the Mnnsaehvselte delegation. If this be true,  i t  appears 
even more likely t ha t  the prohibibon was aimed diRet ly  at  FranWin m 
view of the deep hatred af Franklin heid by members of t h e  Massachusetts 
delegation. 

Hawever, lest m e  became unduly sympathetic for Franklin. Consideration 
ahould be given to the fatefulness a i  justice and Its s t range way$ of 
manifesting Itself. "In the se~aion of 179% a remlution p a r d  the Saute 
authorizing Mr. Thomas Pinckney [second cousin of the introdveer of the 
prohibition into the C o n i t i e t i m ]  to  r e e i ~ e  certain presenta tendered to 
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Thus, from this auspicious beginning. the prohibition against 
the acceptance of office, title. present or emolument from a for- 
eign state by officers af the gareinment of the United States 
has stood as a bastion and bulwark for some one hundred and 
eighty-two years. In the minds of contemporary scholars whb 
have considered the subject, it is dismissed as being of little 
practical importance. and more consideration is given to its vio- 
lation than to its observance.*. Indeed, the most tha t  one con- 
stitutional scholar could find to say about i t  was tha t  the 

[Plrovision has never been interpreted 8 s  preventing the w i ~ e l  and 
daughters of r i n s e  holdmg office from acceptmi all sorts of pre- 
bents. even gold C I O W ~ S ,  from foreign potenrare&." 

111 THE SATURE OF "OFFICE USDER THE 
USITED STATES" 

Persons other than scholars have also had occasion to con- 
eider the constitutional prohibition contained In article I. sec- 
tion 9, clauee 8, and hare been loathe to dismiss the subject so 
lightly, especially in cases involving retired military personnel 
Almost two hundred years after this prohibition stumbled its 
way into our Constitution. The Judge Advocates General of the 
Army. Sary, and Air Force. the Comptroller General of the 
United States, and the Attorney General of the  United States 
BE of the opinion that the prohibition applies to retired officers 
and enliated men of regular components of the armed forces, 
and most likely to retired reserve officers, also. These opinions, 
combined a i t h  Executive Order No 5221, have reached immense 
proportions and have profound implications on the future em- 
ployment of  career military personnel. 

A chronalopical approach to these opinions leads to a con- 
sideration of their \alidity Initially, i t  must be noted that the 
constitutional prohibition is limited to "person ho!dmg any of- 
fice of profit or trust  under [the United States]," and that the 
prohibition found in Executire Order S o .  5221 is limited to 
"officer or employee in the  Executive branch of the United 
him by the Courts of !dadrid and London. respectively. an the terminstian 
of h.r missions to those plaeea The reialutian was rejected in the Hause. 
though B resolution was subsequently unanirnouly adopted s t s t inz  tha t  the 
ground af this releetian wag w b l i c  policy and disclsiming any personal 
reference to lilr. Pmckney [whnh must hare been 8rnsll eonaa la tm,  1"- 
deed, for his COUIID'S prim acrl." U'harton, wpra note 6. 

"'E D"IIB*"LD. THE BILL OF RIGHTS 28, 188 (1917). 
"E. DU\IBAULD, THE COXISTIIUIIOX OF THE rhlTm STATES 217 (1864). 
"E. C O R ~ I I ,  THE C ~ P S T I T U I I O X  AND WBAI IT P ~ N S  TODAY 76 (10th 

ed. 1 9 4 8 ) .  
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States Government, regardless of whether he is on annual leave 
or leave without pay." Thus, the question arises whether retired 
military personnel of the United States a re  either or both of 
these. 

An office is e. public station or employment, conferred by the 
appointment of government. The term embraces the ideas of 
tenure, duration, emolument, and duties. The duties are contin- 
uing and permanent, not occasional and temporary, and are de- 
fined by rules prescribed by the government and not by con- 
tract.le A definite term is not a nece~sary attribute of an  office.1° 
"Tenure" and "term" are not necessarily synonymous, tenure 
being the right to hold office for an indefinite time,g' subject to 
its termination by some contingency such as age, limitations, 
resignation, death, 

An officer of the Vnited States within the meaning of the 
Constitution is one appointed by the President, by and with 
the adaice and consent of the Senate, or by the President done, 
or by the courts of law, or by the head of some executive de- 
partment of the go%,ernment.g' Strictly speaking, there can be no 
offices of the United States except those which are created by 
the Constitution itself, or by an act of Congress: I6 and before an 
"officer" may be appointed, Congress must have by specific leg. 
isiation created such office,i' or the office must be one existing 
under the Constitution. Even Congress may not authorize an 
official, not specified within the terms of article 11, section 2, 

or the appointment of a 

"Sea United States V. Hsrtwell, 6 Wall. 385, 383 (1868); Hall Y .  
Wmeonmn, 108 U.S. 6 (1880); 37 COUP. GER. Is8 (1957):  DID. OPS. JAO 
1911 Ofice, para I, at 796. 

"C~ammrssioner Y. Harlan 80 F.2d 660 662 (9th Cir. 1885). 
"State e r  wl. Daly Y. Ci& of Toledo, i42 Ohio St.  123, 129, 10 N.E.2d 

838, 342 (1945). 
"People es rei. Bagsham V. Thompson, 55 Cal. App.2d 147, 15S, 130 

P.2d 237, 241 (1842).  
"Fletcher V. United States, 26 Ct. Cl. 541, 562 (1881). The President 

with the sdvite and consent af the Senate, may remwe an ofleer. no< 
wthstsnding the statutes, by the appointment of his ~ C C ~ S S O I .  but filling 
B vacancy on the active list is too remote an exercise of  the appointing power 
to be regarded a3 dismissal of an officer on the retired iirt In order for 
an appointment of one t o  ofiee t o  vacate the office (If anather I t  must 
appear that the speciflc intent existed to  take an afiee from one'man and 
give I t  to another. I d .  s t  562.  

COMP. CEN. 138 (1857).  
" S e a  Scully Y. United States, 183 Fed. 185, 187 (1810) ;  8 BULL. JAO 

66 (1950). citing Cain V. United States, 7 3  F. Supp. 1018, 1020-21 (1847); 
Ms. Camp. Gen. B-88872, 10 Mar. 1850. 

' S e e  State V. Spaulding, 72 N.W. 288, 291 (SUP. Ct. Iowa 1891). 

c,S,'4;i; $;;;;; ;"y.Id! ;;a& 8;,s;e;;:in;nit$ ,S;;S"t",,; g;), I;,", 
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clause 8, of the Constitution, to appoint "officers," even though 
the position ta be filled is one specifically created bv Congress.s7 
A person working for the United States Government who has 
not been appointed in one of the ways mentioned in the Con- 
stitution is an employee and not an officer. The fact that the 
position i s  a relatively inferior one, carrying il relatively low 
salary, is not determinative. The distinction between officer and 
employee does not rest upon differences in the qualifications 
necessary to  fill the positions or in the character of the service 
to be performed. Whether the incumbent is an officer or an 
employee is determined by the manner in which Congress has 
specifically provided f a r  the creation of the several positions, 
their  duties, and appointment thereto. If the appointment is 
made by those given the power to appoint inferior officers by 
the Constitution, the appointee is an officer: if not, he is an em- 
ployee.*- 

Only one military office is created by the Constitution, and 
tha t  i s  the office of Commander in Chief.'O All other military 
offices within the meaning of the Constitution must be created 
by 

It  is here tha t  the problem of retired military personnel with 
respect to the constitutional prohibition against accepting office 
or emolument from foreign states haa its inception. In  statutes, 
Congress sometimes uses the word "officer" in its more general 
or popular sense-to include a11 peraons employed by the United 
States-rather than ~n its strict constitutional sense." Therefore, 
it would appear tha t  any statute which 1s punitive or restrictive 
upon "officers" must be construed as limiting the application of 
the term "officers" to  those meeting the constitutional definition 
of the term.'2 By the same taken, i t  should also be the case that 
in interpreting and applying acts of Congress which might re- 
sult in punitive or restrictive action, or  loss of entitlements 
otherwise provided by act of Congress in statutes pertaining to 
"officers," construction of the term "officers" should be limited 
to its constitutional meaning unless otherwise clearly estab- 
lished by the act tha t  the meaning of the term "officers" shall be 

''Burnap V. United States, 262 U.S. 512 (1920):  United State8 V. 

'I Rains V. United States. 160 Ct. CI. E35 11863). 
Germsine, 88 U.S. 608 (1879) .  
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applied in its general or papular sense. Such. however, has not 
been the practice, much to the regret of many retired military 
personnel. 

A. T H E  “ O F F I C E  OF RETIRED 
REGULAR ARMY OFFICERS 

At least seven times between 1896 and 1901, The Judge Ad- 
vocate General of the Army considered the question of whether 
retired Army officers continued to hold an office under the 
United States. In his opinion they did not continue to hold 
public offi~e,’~ because : 

Thes are in f ac t  pendoneii .  The position and pay given them eon- 
StitUte a form of pension They exercise no functions and receive 
no emolument% of office, but  are pensioned for  pest  faithful aervieei 
or disabilities contracted I” the line of  duty. Their condition and 8. 
public office have no characteristics in common:’ 

I t  is important to recognize that  each of these opinions w u  
rendered in a situation where a question has arisen under the 
various statutes prohibiting one from holding more than one 
public office. 

The Supreme Court of the United States in 1859 ruled that in 
the absence of a statutory prohibition a person may hold two 
distinct offices, or employments, which were not incompatible, 
and receive the compensation attributable to each ~ffice.‘~ How- 
ever, it was also recognized that in cases where the performance 
of duties of the different offices were incompatible, one aban- 
doned and vacated the first office in entering the second.*‘ A half 
a century later the Comptroller General of the United States 
announced a variation of these rules: 

[Wlhere the holding of two offices is forbidden by B constitutionsi OT 
statutory proviaion the acceptance of a second affiee ii regarded as 
a resignation or relinquishment a i  the first office . . . i n  not for 
Bppiieation where the constitutional or e t a t u m y  pmnnians inralved 
declare tha t  perrons holding one office shall be insligible for appoint. 
ment ta mother ,  the rnle far  application in this la t ter  aituation being 
tha t  avch B prohibition incapacitates or diaqualihes the incumbent of 
the firat office, [in the absence of same affirmative action effectively 

” S r s  DIO. OPS. I A C  1912 Relwement para I G a t  092, I G aa at  994. 
Citations to the Tyler and Winthrop eases, omitted in in.  1 at  004, DID. 
OPS. JAO 1912, ma? be found in DIG. OF% JAO isoi, in fn. 1 a t  823 (MeClure 
ed.) .  

“See  DIG. OPS. JAG 1801,  50 2209-10 a t  622-23 (MeCiure ed.). 
“Canverse V. United States, 62 U.S. 463 i1869).  
*See DIG. OPS. JAG 1912, Dffios para IV A 1 at 808; 2 COMP. DE. I, 9 

(1805) ; 44 COMP. GEX. 830 i1865). 
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and legally terminating the firrt office] '' from holding the second, 
and that any attempted appointment to . . the second office l e  with- 
0"t legal effect" 

However. not everyone who considered the question of whether 
or not a retired military officer continued to hold public office 
agreed with The Judge Advocate General af the Army. In 1882 
the Supreme Court of the Lnited States took the contrary y i e a  
in United States Y .  Tzjler." Captain Tyler had retired from the 
Army in 1810, becau8e of wounds received in battle. Congress had 
provided f a r  the increase in the pay of officers by ten per cent 
far every period of five years' Service Captain Tyler contended 
tha t  he v a s  entitled to a ten per cent raise for each five-year 
ueriod of military service, including the time served in a retired 
capacity. His contention had been favorably considered by the 
Court of Clsima jC In deciding the case upon appeal from the 
Court of Claims, the Supreme Court recognized that military 
retirement is a creature of statute and tha t  Congress may pro- 
ride for more than one method upon which an officer of the armed 
forces may be retired. In  considering Captain Tyler's contention, 
the Supreme Court found applicable statutes which provided 
tha t :  officers on the retired list were part of the Army; officers 
retired from active Berrice were entitled to wear the umfarm of 
the rank upon which they were retired; retired officers should 
be continued to be borne on the Army Register: retired officers 
should remain subject to the Rules and Articles of K a r ,  and tG 
trial by general court-martial for any breach thereof; and. re- 
tired officers could be assigned dutiej  a t  the Soldiers' Home or 
detailed 8 s  college professors. The Court also noted tha t :  the 
retirement Statutes did not require the consent of the officer to be 
retired, retirement need not be based upon absolute incapacity 
fa r  further service; retirement may be based upon age, which, 
in the mind of the court, did not infer incapacity for future 
service; or, retirement mag be based upon wounds received In 
battle, leaving the officer, in the opinion of the court, "far many 
purposes, a very useful officer." In language which has become 
landmark, Mr.  Justice Miller, speaking for the Court said: 

It ii impaswhle to haid that men who m e  by Btatnfe declared 
t o  he a part of rhe A m y .  aha mag wear Its uniform, ahose names 
shall he borne "pan ~ r i  regliter. who may be assigned by their 
~upermr  afficerr . duties by deb31 as other officers are, who m e  

4.28 COMP. DEW. 173, 175 (1943). 
"20  C O M P .  DEJ. 288, 289 (1940) .  
"Vnited States Y. Tyler, 105 U.S. 244 (1882). 
*Tyler Y .  United States, 16 Ct. C1. 223 (1880). 
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subject to the rules and articles of war, and may be tried, not 
by B jury, as citizen3 are, but by a miiitary mUTt.maTtia1, for 
any breach of thwe rules, and who may Rnaily be dismissed an 
such tnai from the nerviee in disgrace. are di l l  not in the mili tary 
SOIViC.. 

If Congreas chose to  provide f a r  their  qualified relief from active 
duty,  and far a diminished eompenaation. it  did not discharge them 
from their  obligations 88 p a r t  of the Army of the United States , . . 

We are of the opinion tha t  retired officers are in the military 
service of the government. . , .j' 

Of signal importance in the case is the 
Court did not find Captain Tyler to  be an 
States," but rather found "retired officer 
tarp service of the government." 

If a fine distinction existed, or still exists, on this point, Cap- 
tain Tyler certainly was not content to have the matter left for 
someone else ta argue. Being an attorney, Captain Tyler, by now 
familiar with practice before the Court of Claims, presented him- 
self before that body and requested permission to practice before 
it. A s  one would expect, a statute forbade "every officer of the 
Vnited States" from acting 8s agent or attorney in presenting 
any claim against the United States. In denying the applica- 
tion, the Court said:  

in Tyler V. The United States . . . i t  was decided by this 
court tha t  the claimant, retired captain m the A m ? ,  z y a ~  in the 
x w z . 1 ~ ~  oi the L h t e d  States. and the deeisran of this court was 
affirmed by the Supreme Coun on appeal." 

In this, the Court WBB quite correct, but later in the opinion i t  
wa8 stated: 

AI befoie remarked, i t  has been decided by this Court and by 
the Supreme Court  of the United State8 tha t  Captain Tyler is 
''am o5ieer of the United States:'" 

A matter of retired pay gave rise to the next occasion for the 
Supreme Court of the United States to consider the question of 
"office" as i t  pertains to persons retired from the military 8er- 
vice. In  1861 Thomas Woad nas appointed to the office of Colonel 
in the Army of the United States. In  October of that year he was 
commissioned a Brigadier General of Volunteers. In 1862, while 
occupying a position authorized the rank of Major General, he 
was wounded. In 1865 he w89 promoted to the rank of Major 
General and retired from the Army with that rank in 1868 

"United States Y. Tyler, 105 U.S. 1M. 1 4 6  (1881) 
"Motion to Allow R. W. Tyler to Appear ~n Cases Against  the United 

States, 18 Cr. CI. 25, 27 (1883) iemphasis added).  
" I d .  a t  29 (emphasis added).  
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because of disability resulting from wounds received in 1862. 
Subsequently, in 1875, Congress passed an act to the effect that  
a11 officers retired for disability resulting from battle wounds 
should be paid retirement pay based upon the rank held a t  the 
time wounded. General Wood objected to his retirement pay be- 
ing reduced ta that of a Brigadier General. The Supreme Court 
in considering his objections held that the pay and rank of re- 
tired officers are matters wholly within the control of Congress; 
that  rank and office are not the same thing; that  rank may be 
attached to  office, and one may hold a higher rank than the office 
which he occupies; that General Wood never held an office other 
than that of Colonel; that his advancement to Brigadier Gen- 
eral and then t o  Major General was simply an advancement in  
rank and not a change of office. Thus, the effect of the Court's 
ruling was to hold that Congress could at  its pleasure alter the 
rank of persons retired from the military service. But  the Court 
in its opinion further confused the question of whether retired 
officers hold office under the United States. Without citing the 
case of Captain Trler, which i t  had decided the year previously. 
the Court said that by statute:  

[Tlhe officers of the Army on the retired list are pert of the Army 
of the United Stater and. therefore, no m e  can be "pan thar list 
who is not an officer appointed m the msnnei  required by section 
2 of article 2 of t he  Constitution . 

Thus, without saying that the office to which one is originally 
appointed continues after his retirement, the Court by its lan- 
guage, ". . , while he holds the same office . . . provided 
a limb for lesser bodies to grasp and use as justification for 
contending that one's office is not terminated by one's retire- 
ment from active military service. 

In 1893 the Attorney General of the United States expressed 
doubt whether retired military officers hold "office under the 
United States," and stated that the question was one of such 
grave doubt that  i t  could only be resolved by the Supreme 
Court.&* 

But in 1894 the second Comptroller held that "the place and 
rank on the retired list held by an officer of the Army is L 
rnilstarli office under the United States."'. 

"Wood V. United Stater. 107 U.S. 414, 417 (1883) 
" I d .  
" 2 0  UP. ATT'Y DER. 686 ( 5  Dec. 18831, n t r d  in DIG. o m  JAG 1111, P 994, 

''- 2d c o h w  DEC. ~, ci ted 2% DIG. OPS. JAG 1 9 ~ 1 ,  p.  984, i n .  1 
in. 1. 

(emphasis added).  
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The Court of Claims, however, had no such doubt as that  ex- 
pressed by the Attorney General, and in 1895 held that  an officer 
of the Army who has never resigned or been dismissed, and had 
been placed on the retired list, was still an officer of the United 
states.= 

In 1898 a question arose as to whether a reserve officer's civil 
office was vacated by his call to active military service. In an- 
swering the question the Attorney General of the United States 
laid the foundation for the differentiation of treatment to  be 
given cases involving resewe and regular officers subsequently 
arising under article I, section 9, clause 8 of the Constitution, 
and furthered the proposition, without so stating, that  the office 
of a Regular Army officer continues after his retirement. In the 
opinion of the Attorney General a reserve officer called to active 
duty simply responded to a patriotic call and expected, when the 
war was over, to return to civil life. His term of military ser- 
vice was contingent, and "the government does not need nor de. 
mand a final severance of his relations with civil life." Turning 
to the case of Regular Army officers, which was not directly in  
issue, he said: 

An [Regular] Army officer on the active list is not only actively 
but permanently engaged in the military service of the Government. 
Having chosen the Army for his career.  . . the [dual office] statute 
properly prohibits him from accepting or exereismg the functions 
Of a C i Y l l  office.' 

In 1902, the Comptroller of the Treasury had occasion to state 
that an officer of the Army who is retired from active service is 
still in the military service of the United States.Bo As a basis for 
this statement he quoted the language of the Supreme Court 
expressed in Captain Tyler's 

By 1904, the doubt expressed earlier by the Attorney General 
had dissipated and he stated that it was clear that  officers of the 
Army an the retired list hold public office as they are  part of the 
Army of the United States.'z 

In  1912 the Attorner General atrenpthened his laneuwe in _ .  
yet another dual office case arising under the existing statute 
by stating: 

'In 70  Winthrop, 31 Ct. CI. 35 (1896).  This eane pertained ta Coionei 
Willian Winthrop, often caniiidered the fountainhead of modern militslg 
law in the United Stater, who desired to practice before the Court of 
Claims following his retirement from the A m y .  

"22 OP. IW'Y OEN. 88, 90 (1898). 
' 8  COMP. DEC. 243, 245 (1902). 
"Supra note 61. 
" 2 6  os. ATT'Y GEF. 181 (1904). 
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Officers retired only from active rerrice may not iimpiy Continue 
t o  v e a l  the omform of their rank. they m e  not simply continued 
upon the Arms Renster. hut they are subject to Army disci 
and this can he only becaase they hare not been, whoieiy rei 
f m m  Arm? dutiw and ohiigatior.?. Thry m e  still soldiers. 

Thus, shortis after the turn of the century the rule appeared 
firmly established, through the series of opinions dealing with 
retired pay matters and dual office and compensation statutes, 
that  a retired officer or warrant officer of a regular component 
of the armed forces continued in office. In such cases, the rule 
has not varied with the passage of time.8: 

B. THE "OFFICE" OF R E T I 8 E D  RESERVE OFFICERS 
It is within the power of Congress to distinguish between reg- 

rlar and reserFe officers.'( Congress has provided that reserre 
officers, while not an active duty, are not by reason of their 
status as such officers. persons holding any office under or in 
connection with any department of the Federal Government." 
Though the Comptroller General has held that the retired pay 
received by a ietired reservist 1s based on his status in an armed 
force as a member of that organization and that the 108s af such 
status would terminate hi2 right to retired pay." it is reeog- 
nized that the s t a t u  of such persons is essentially different from 
the status of on officer or enlisted man on the retired list of the 
Regular Army or Regular Navy..9 

C .  THE "OFFICE" OF A R E T I R E D  E I L I S T E D  
,WE,MBER OF THE ARSIED FORCES 

With respect to enlisted personnel i t  would appear certain that 
upon retirement they do not hold office under the United States, 
in view of the constitutional restrictions upon the appointment 
of 0fficers:g 

The orgiinai position taken by The Judge Adrocate General 
" 2 9  OP. AIT'Y CEX. 397. 402 (1912) (emphasis added) 
" S e e  Rains V. United States. 150 Ct. C1. 635 (1963) ,  36 cOMP GEX. 

" S e e  White v Treibly, 19 F 2d 712 (D.C Cir. 1927); 1 COMP. GLX. 

'Tausng v. YcKsmara. 215 F Supp. 767 (D.D.C. 1953). 
' . 6  U.SC. 5 2105(d) (19661. See ale0 National Defense Act of 1516, 

"41 CODIP. DEN 716 ( 1 9 6 2 ) .  
' *See  28 C O M P .  GIN. 367 (1948). 
.'u.s. COXST. art 11. I 2. el. 2 :  United States V. hlouat, 124 D.S. 803 

389 ( 1 9 5 6 ) .  

219 ( 1 0 2 1 ) :  22 COMP. CLI. 664 ( i 9 4 3 ) ,  JAGA 1952'6~76. 4 1952, 
zitad in 2 DIC M E  726, RFTIREIlbST 5 79.11. 

5 37, 39 Stst .  118. 

(1885).  
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of the A m y  was that retired enlisted men, though not formally 
discharged from the service at  the date of their retirement, were 
in fact pensioners: their retired pay being in consideration of 
past services." 

However, through the interpretation of various acts of Can- 
gress and the apparent misinterpretation of the opinion of the 
Supreme Court in the case of rnited States v, Grimley;2 the 
eeneral rule has become, for many interests and purposes, con- 
siderably eroded. 

In the Grimleu case, the Supreme Court compared enlistment 
to a contract and stated that  the party violating the contract 
was not privileged to object to a provision of law designed for 
the protection of the government. Most importantly, in reaching 
its result, the Court used language which has aften been used 
pis the basis for finding in an enlisted man's military status the 
requisites of an office. 

The Attorney General af the United States, speaking through 
the Solicitor General, was the first person to misconstrue the 
language ueed by the Supreme Court in the Grimleu case and 
attribute "office holder status" to enlisted men..s In 1909, in 
answer to a question from the Secretary of War as to  whether 
or not a contract surgeon should be advanced on the retired list 
one grade above that  held by him at  the time of his retirement, 
it  was necessary to construe a statute which provided: 

That any officer of the Army . . . who served v l th  eredit BP an 
officer or as an enlmted msn in the regular 01 volunteeI forces 
during the civd wal( . . may . . , be placed on the retired l i d  of the 
Army with the rank and retired pay of one made above that 
aetuaily heid by him at the time a i  retirement;' 

Relying an rni ted States v. Hendee;> the Attorney General ex- 
pressed the opinion that the words in the statute ". . . who 
served with credit as an officer or as an enlisted man , . ." 
would probably be held to embrace those who in a general or 
popular way may be called officers, though not officers in a strict 
constitutional sense." 

Relying an Cnited States v. Hartwell;' for the definition of a 
public office the Attorney General said: 

.'DE OPS. JAO 1012 Retirement, para. I1 BI at 1001 
:I37 U.S. 141 (1880). 

See 27 OP. ATT'Y DEN. 488 (1009). 
'Act of 23 April 1904, eh. 1486, 3 3  Stst.  264. 
-'124 U.S. 309 (1888). 
"227 OP. Am'Y CEX. 468, 470 (1008). 
" 6  Wall. 386, 393 (1868). 
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An office is a public station or emplayement. conferred by the 
appointment of Government. The term ernbraeea the ideae of tenure.  
duration. emolument, and duties. The employment ai the defendant 
~ B P  ~n the public serv~ee of the United States He was appointed 
pursuant t o  l a w  and hlr cornpeneation was fixed by law. Vaest- 
n g  the office of hir iuperior would not ha ie  affected the tenure of 
hie place HI. duties were eanrlnuing and pemanenr ,  not Oeeaiionai 
~r temnorarv.  The>, were ta be such as hls ~ u ~ e r i o r  in office should . .  . 
prescribe. 

A Government office !I different from B Government cont rac t  
The latter from ~ r s  nature IS necessarily limited m Ita duration 
and specific in its obleet. The terns agreed upon define the rights 
and ob1igs:ianr of both partier.  and neither may depar: from them 
without the assent of the other 

Immediately fO~lOWlng this quote the Attorney General stated : 
The mili tary sfatas, whether ths t  of an officer or enlisted man. 1s am 
omce or fundamentally like one The Quoted language IS therefore 
directly applicable :a the cane of a military officer, and IS applicable 
either directly or at least by analogy t o  the case of an enlisted 
man. 

Relying an the language of the Supreme Court in the Grimleg 
case,', relating to military atatus, to sustain his proposition that 
such status is "an office or fundamentally like one," he then aet 
forth the following language from that case: 

Bur ~n this transaction something more is involved than  the 
making of B eontrect. whose breach expored to an action far damages. 
Enlistment i s  a contract:  but It 18 m e  of those eontrae:s whleh 
changer the s t s tus .  and where thar 16 changed. no breach of the eon- 
t rac t  deitrays the new status or relieves from the obl iga tm which 
Its exlatenee impases. Marriage 13 B contract:  but it IS one which 
creates B s ta tu i  . . . Sa. slm B foreigner by n a t u r a l m a t m  enier(~ 
Into new obligations. More than  that,  he thereby changes his atatus:  
he ceased to be an alien, and becomes B ci t izen, and when tha t  
change i s  once aecornpliahed. no disloyalty on his part .  no breach 
of  the abligatianr of citizenship, of Itself, destroys his ehzenshlp 

By enlistmen: the citizen becomes a soldier. His relations to 
the state and to the public are changed. He scqvirea a new status,  
with earrelatsie right8 end duties. and although he may violate his 
contract ablipstianr, h? i  s ta tu i  BJ a soldier LJ unchanged." 

. . 

The Attorney General then proceeded to find that the con- 
tract  surgeon in question did not meet the definition of "officer" 
a i th in  the terms of the statute and therefore was not entitled 
to be advanced on the retired list." 

' ~ 2 7  OP ~17'11 CEN. a t  471. 
.'Id. a t  472. 
* 1 3 7  C.S. 1 4 7 ,  151-62 (1890) 
" 2 7  OP. &?PI DEN. a t  472 (Hog), ntini  Grimlsy, 137 US. at 151-52. 
" ' Id .  a t  478. 
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In  1919, The Judge Advocate General of the Army reaffirmed 
his earlier position that retired enlisted men are not formally 
diacharged a t  the date of their retirement, and held that they 
remained a composite part  of the Regular In that same 
year, the Comptroller of the Treasury reaffirmed the earlier view 
that  retired enlisted men of the Army and Navy are not in the 
military or naval service of the United States, and that their 
retired pay as enlisted men was a gratuity in the nature of a 
pension, and therefore they were not subject to the dual compen- 
sation act under consideration.P' 

In 1922 the Comptroller General of the United States was 
called upon once again to answer the question of whether retired 
enlisted men were covered by the Dual Office .4ct of 1894.83 Re- 
lying upon the statutes subjecting retired naval enlisted person- 
nel to recall in time of war and including retired Army enlisted 
personnel as part  of the Regular Army he stated: 

Enlisted men an the retired list are now BQ much a part of the 
Army 01 Navy, respectively, as retired eommiaaioned or wan'ant 
offieerr are. Mere nomenclature 1% not matenal, and I ~ e e  no ground 
far distinction . . . between those ranking 88 "on-commissioned of- 
fieerr of the Army or petty officers of the Navy and those ranking 
below such noneommiseianed or petty officere. The t a m  aBoa a 
used in the Act of 1894 i s  a brood genciai twm which h a  been 
constmad to  zncluda any person holding n pime 01 position under 
the g o v ~ m m m t  and p a d  irom g o v m m m t  funds. . . . I must eon- 
elude, rherefore, that a retired enlisted man of the Army or Navy 
holds an office Tnth compensation attached within the meaning of 
section 2 of the Act of July 31, 1894." 

Here, the Comptroller General failed to take into consideration 
the fact that  the same statutes applying to recall of retired en- 
listed personnel had been considered by the Comptroller of the 
Treasury in his opinion of 22 September 1919.&' When this fact 
was subsequently brought to his attention the fallowing year, he 
reaffirmed his opinion and expressly overruled the former opin- 
ion of the Camptroller of the T r e a s ~ r y . 1 ~  

In 1943 in considering the application of a pay statuteS'  to 
YDIC. OPS. JAO 1 9 1 9  at 407, JAG 421, 25 Apr. 1819. 
"26 COMP. DE. 208 (1919). 
:Act of 31 July 1894, eh. 174, E 2, 28 Stst.  205, 

' . 2 6  COMP. DEC. 209 (1810).  
' 3  COMP. CEI. 164 11023). See DID. O P ~ .  JAO 1918-1928 st 88. The Dual 

Office Act of 31 Svly 1804 was amended in 1816 to exempt retired enlisted 
personnel from its application. Act of 10 May 1916. eh. 117, 5 6, 38 Stat. 
120. 

1 C O I P .  DEW. 700, 702 (1822) (emphaaia added). 

mAct  of 2 December 1842, eh. 690, 5 1, 56 Stat. 1081. 
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retired enlisted personnel recalled to active duty in il cammis- 
sianed status, the Comptioller General ruled that such persons 
were entitled to  compute for longevity pay purposes time 
elapsed between retirement as an enlisted man and recall to duty 
because "it is clear that retired enlisted men and warrant officers 
of the S a w  remain B part  of the service after retirement . . . . " "  
As B basis far his ruling he relied upon the previously quoted par- 
tion of his 1922 opinion.s' 

In 1951 The Judge Advocate General of the Navy ruled that an 
enlisted man who waives hie rieht to retired pay would still re- 
main a retired enlisted man of the Nary.*' Therefore, until dis- 
charge, custody and control over a retired enlisted person would 
be retained." 

The "military status" of an enlisted man had been found by the 
Attorney General to be "fundamentally like" an offiee,s' accord. 
ing to  the defimtian of "office" set forth in the hart well'^ 
opinion, which v a s  found to be "applicable . . a t  least by 
analogy to  the case of an enlisted man."" The Comptroller 
General, then, operating under the rule of the T y l e r i  and 
Hendee *' cases-that Congress sometimes uses the term "office" 
to include all employees of the Government-concluded "that a 
retired enlisted man of the Army or Savy  holds an office with 

menning of section 2 of the 
subsequently considering the 
semed upon these expressions, 

completely disregarding either the underscored language or the 
sentence immediately preceding the quote where the Comptroller 
General said: "The term office as , w e d  1 1 1  t h e  A c t  of I 8 9 4  is a 
broad general term which has been construed to  include any per- 
son holding a place or position under the government and paid 
from government funds." -O) Thus, by the end of World War I1 
the concept of "office of an enlisted man on the retired list" 
had solidified and become firmly entrenched as a rule in adminis- 

- 2 2  COMP GCS.  854, 671 (1043) 
Supra note 86, p. 127. 
OP. JAGX 1063!173, 16 Oet. 1063, as d w e s t e d  m 3 DIG. OPS. i o 5  

730 I 1053).  
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tratire opinions considering the applicability of article I, section 
9, clause 8, to retired enlisted persons, as being "office under the 
United States." lo* 

IV. APPLICATION OF THE PROHIBITIOXS OF 
ARTICLE I, SECTIOE; 9, CLAUSE 8 

With this understanding of the background of the problems 
involved, i t  is appropriate to consider the manner and the cir- 
cumstances under which the prohibitions of article I, section 9, 
clause 8, of the Constitution and Executive Order 5221 have been 
applied to civilians and retired military personnel. 

A. CIVILIANS 

With respect to ci\,ilian officers of the Federal Government, 
article I, section 9, clause 8, has been found applicable most 
often in questions arising from the conduct of diplomatic repre- 
sentatives.'s In  1965 the Comptroller General of the United 
Stater ruled that the acceptance of annuity payments, made by 
the German Government, to a United States employee as dam- 
ages for injuries inflicted by the Sazis while he was B former 
citizen and public official of Germany did not violate the consti- 
tutional prohibition.1o. 

In 1951, however, the Comptroller General held that a retired 
British soldie?, who had subsequently become a United States 
citizen, and was appointed court crier in a federal district court, 
was an "officer of profit or trust" within the meaning of article 
I, section 9. clause 8, of the Constitution, and thus precluded from 
accepting pension payments from the British Governmet.'Ys 
Rather than ruling that the acceptance of such pension pay- 
ments would cause the loss of the federal office, the Comptroller 
General held that it would preclude the payment of compensa- 
tion from appropriated funds. 

There is no reported case considering the applicability of arti- 
cle I, section 9, clause 8, of the Constitution to retired civilians 

"'See 44 COMP. O E X .  227 (1964). 
"'1 WHART~I'S  IITERNATIOTAL LAW DICEIT, set. 110 a t  757 (1886); 8 

ATI'Y~_CEB. 409 (1854); 1 3  AIT'Y CEF. E37 (1871). 
34 COMP. DEX. 331 (1955). Admittedly, the decision was somewhat 

Boliticsi, for the Comptroller General emphasized The fac t  tha t  the German 
Government had p'ovided damage payments to rictims of Nazi persecu- 
tion only a f te r  being strongly encouraged t o  do 10 by the United States. 
This being the ease, i t  was found tha t  the payments i n  qneation were not 
designed to influence m officer of the United States. 

'm37 COMP. CEN. 138 (1857). 
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who have formerly held office under the United States. In the 
vast majority of cases involving civilian officers of the govern- 
ment there is no indication whatsoever that they continue ta hold 
"office under the United States" in any form after retirement. 
Apparently in such cases the general rule applied is that their 
office is terminated either by resignation or appointment of a 
succeSmr.'n6 

B RETIRED R E W L A R  ARMY OFFICERS 
The Department of the Army eonnderr it  TO be t he  rebpansibility 
of  the Indindual officer t o  abmd iiolation of  Federal law and regu- 
lations. and he has the duty to order his affairs accmdiwls.s" 

As applied to Regular officer5 of the armed forces, practically 
all the reasons given by the Supreme Court for finding that re- 
tired officers remain a part  of the military service are as valid 
today as they were in 1332."' They are appointed t o  office nithin 
the strict meaning of the Constitution,'Y' and there ix no author- 
ity for contending that their office terminates upon their retire- 
ment from active duty. Therefore, the predominant question con- 
cerning the applicability of the constitutional prohibition to re- 
tired Regular officers is whether such I S  within the intent and 
spirit of the Constitution. 
4s the theory for the applicability of the constitutional pro- 

hibition has developed, its chief impact has been upon the retired 
pay of military personnel. "Retirement" in  any form from the 
armed Services of the United States is purely a creature of sta- 
tute, unknown in our history until the early 1860'3, and, hence, 
obviously not a subject cantemplated by the drafters of the 
Constitution.':. The traditional view, and certainly the prevail- 
ing view among members of the active military forces today, is 
that the pay of retired military pe r~onne l  is not given in the 
~- 

'm Fietcher v United Staten, 26 Ct C1 541, 562 (1851). One partla1 
e.xeptmn t o  theae generalizations has, haweier. been noted. In 1552 the 
Comptroller General was eslled upan tu decide if there iw.% an abJeetlon 
to a retired federal judge seeeptlng empiapnenr with an mternatlonal 
organization. By law the retired iudt?e could be required for  a3 many 88 
ninety days durrne any calendar y a m  as an emergency Judge. Llmitlng 
his consideration to whether the retired judge would violate any dud 

or employment la-8, the Comptroller General fovnd no ob- 
j e e t m  to the cantemplated employment. No mention was made of whether 

'" JAGA 1566 4046, 15 Jun. 1866. 
"'Campare United States Y .  Tyler, 106 U.S. 244 (1882). w?th 10 U.S.C. 

the eonstitvtional prohlbltian was applicable. 3 1  COMP DEN 505 (1552) .  

( 5  I::, 772(b) .  802, 3062, 3 O i 5 ( a j ,  3015(bj, 3504, 3 5 5 6 ( a )  (1564). 

"oTsussig v McNamara, 215 F. Supp 757 (D.D.C. 1863). 
C.S. COXST. art. 11, 5 2, C I .  2. 
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form of compensation for discharging the duties of any office 
during the period for which it is to be paid. Rather it is consid- 
ered as a pension for services to  one's country previously per- 
formed. The Court of Claims adapted this view in 1879."' This 
vie%- persisted, a t  least with the Court of Claims, as late as 1903, 
when it had occasion to hold that the pay of a retired officer was 
not compensation, but, rather, that :  

[Hlis reduced retired pap i s  but an honoiary form of pension ta 
be paid him when, having reached a certain age, it i s  presumed 
that he is no longer well fitted t o  render active service. . . ? 

The Comptroller General of the United States has, however, 
adopted a different view on this subject."* It is his position that  
a pension is a periodical allowance of money eranted by a govern- 
ment in consideration or recognition of meritorious past serv- 
ices, and such pensions are considered B pratuity where granted 
for services previously rendered which, a t  the time they were 
rendered, gave rise ta no legal obligation. On the ather hand, B 
pension is considered as deferred compensation where it was pro- 
vided far by law a t  the time the services were rendered."' Ac- 
cording ta his view, retired pay, together with any longevity in- 
creases therein, is paid to retired officers of the Regular Army 
as current compensation or pay for their continued service as 
officers after retirement, and is payable as such only while they 
remain in the military 

The early consideration of the applicability of the constitu- 
tional prohibition ta military officers demonstrates the limits of 
its applicability intended by the spirit of the Constitution. In 
1876 The Judge Advocate General of the Army expressed the 
opinion, which was reaffirmed in 1910, t ha t :  

In the absence of express authority from Congress, m officer of 
the Army cannot accept remunersfion from a fareign p w e r  in re. 
turn fa r  military OT ather pubhc service rendered, withaot a i i d s -  
tion of Art. I, see. 9, par. 8 ,  of the Conitirutmn. Nor can such an offi- 
cer (in the absence of svch authority) properly be granted B leave of 
absence far the purpose of rendering fareign aemiee,  even without 
compensation, m e e  meh B proceeding would be contrary ta the 
w r i t  and intent of the l a w  . . . which clearly emtemplate that 
the ~er.jices of Its officers shall be rendered ta the Urnted 

"'Collins Y. United States, 15 Ct. CI. 22, 40 (1879). 
'"Geddes V.  United States, 33 Ct. C1. 428, 445 (1903).  
"'See 22 COIP. CEX. 174 (1942) .  
"'W COW. ~ m .  la8 ( 1 9 6 ~ ) .  
'"2s COMP. DEN. 254 (1843).  
"'DID. O P ~ .  IAO 1 0 1 2  A - ~ .  para I ca at TO (16 .&pr. 1910). sa* d a o  

DID. OPS. JAO 1912-1917 s t  124 (8 SUI. 1912). 
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As early as 1926 Congress provided for the detail or assign- 
ment of military officers af the United States to foreign govern- 
ments or governmental agencies under certain conditions.". The 
Judge Advocate General of the Army, failing to find express 
statutory authority for the recall of retired officers to be detailed 
to military duties, disapproved of the assignment of such officers 
to ser\-e with the Sicaraguan Government in connection with its 
constabulary or national guard, or as Chairman of its Board of 
Claims, because such activities were within the constitutional 

By the Mutual Security Act of 1954,"' Congress broadened 
the conditions under which officers of the United States could be 
detailed or assigned to foreign government% or governmental 
agencies. Again, in 1961, in appreciation of the limitations of 
the constitutional prohibition, by the Foreign Assistance Act of 
1961, Congress prorided for the detail or assignment of officers of 
the United States to foreign governments. their agencies. or to 
international agencies, whenever determined bi- the President to 
be consistent with and in the furthelance of the foreign rela- 
tions or peace and security of the United States.:-$ The statute 
dealing with assignment or detail of government officials to for- 
eign government? or agencies thereof provides that such assign- 
ment or detail may onlr  be made where the office or position to 
t e  accepted does not invo lve the taking of an oath of allegiance 
to another goreinment 01 the acceptance of compensation or  
other benefits from any foreign m m t i  
E made in the situation involving international organizations. 
These statutes cover exactll- the situation contemplated by the 
farmera of the Constitution when that portion of article I .  sec- 
tion 9, clause 8, dealing with the acceptance of foreign office or 
emoluments was included in the Constitution There 1s no eri-  
dence whatsoever to indicate that the intent of the constitutional 
prohibition was to limit the activities or employment right8 or 
potential of any "officer" of the United States not actively en- 
gaged in the sen ice  of the United States. Thia understanding 

'"Act of 19 May 1926, t i t le 10, B 540 I44 Stat 1907). 
" ' J A G  21@41 (5 3la?, 1929).  as d w e a t i d  4% DIG. OPB. JIG 1 s 1 2 - 1 0 l 0 ,  

S IS6 et 7 7 .  
"'Act of 26 hugvrr 1954 (63 Stat. 6321 For B history of the Act. 

%eB 0.8. Code Congrerrmal and Administrative N e w  83d C a w  2d Se i s  
1954. a t  3277 

" ' 2 2  u S.C. 5s 2387-88 11964) The funerionr a i  the President under 
thebe sections hare been deleEsted t o  the Secretary of Defense. Sea ala0 
Exec Order No. 10973, 5 201(b), 3 C.F.R. (1969.1933) 493 (3 SOT. 1961). 

'"Id. at  j 2387. 
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of the problem has not, however, received acceptance from ad- 
ministrative officials of the government empowered by their po- 
sition to limit the activities of retired military personnel. 

In 1928 The Judge Advocate General of the Army considered 
for the first time the applicability of the constitutional prohibi- 
tion to the unofficial activities of a retired military officer. On 
the question af whether a retired officer could accept appointment 
to a board of honorary advisors for the Nationalist Government of 
China, he held that if such appointment was merely as an expert 
advisor, without emoluments or title, the functions, duties, and 
responaibilities being wholly personal and unofficial, there would 
be no legal objection to the acceptance of the appointment.'29 
The following year, however, he held that the provisions of 
article I, section 9, clause 8, of the Constitution would prohibit a 
retired Army officer from accepting an engineering position in 
an  advisory capacity with a foreign government, whether or 
not the position would constitute an "office," because the com- 
pensation he would receive was embraced in the constitutional 
term: "emolument." 

In 1942, The Judge Advocate General reiterated his position 
tha t  the conatitutional prohibition applied to  retired officers, 
saying: 

There 13 no general statutory prohibition against the employment 
in civilian pursuits of retired officer9 of the Army. A retired Army 
Officer is  an officer of the United States, hoaever, and, 8s such, is 
subject generally to any Isw restricting the activity of an officer 
of the United States, unless ~peeifieally exempted f rom the operation 
Of its PTOViiiO".."' 

Especially noteworthy in this opinion is the language of The 
Judge Advocate General requiring "specific exemption" in esies 
involving military officers from the pro\,isians of "any law" re- 
stricting the activities of "officers." This demonstrates clearly the 
impact made by the deciaions relating to  dual employment and 
compensation upon questions subsequently arising under article 
I, section 9, clause 8, of the Constitution. The warning of the 
Supreme Court in the Hendee C B S ~  "'-that care should be given 
to the construction of the term "officer" when used by Congress 
because of the tendency of Congress to use i t  in ita broad sense- 
was completely ignored. 

"'JAG 210.811 (9 Nov. 1928), a& d*grstcd in DID. UPS. JAO 1911-1840 at 
10. 

"'JAG 210.41 (16 Dec. 1930), as d i g e i t e d  in DID. OPS. JAO 1 9 1 2 - 1 9 4 0  a t  
10-11. 

"'1 BULL. JAG g 315(3), at 152 (1842). 
"United States Y. Hendee, 124 U.S. 308 (1888). 

AGO 871tB 133 
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Most often opinions by The Judge Advocate General of the 
Army on this subject are occasioned by inquiries from retired 
officers. Honever, every retired Regular Army officer and war- 
ran t  officer is required ta  submit a "Statement of Employ- 
merit" 1 9 1  within thirty days of his retirement and subsequently 
whenever the information in his previously submitted state- 
ment of employment is no longer accurate. These statements are 
reviewed by The Adjutant General and any questionable atate- 
ment of employment is fornarded to The Judge Advocate Gen- 
eral of the Army for  an opinion.:27 If The Judge Advocate 
General determines tha t  the employment is in violation of the 
constitutional prohibition, or other law or regulation, tha t  fact  
is communicated to  the retired member and he is advised that,  
unless he submit8 matters in rebuttal, action is contempiated to 
stop payment of retired pay.'zp I t  is not the policy af the Depart- 
ment of the Army to stop retirement pay arbitrarily in such 
cases until the position of the retired member is examined.'2D 
In 1962 a retired general officer objected to filing a statement of 
employment and complained of the investigation which was ini- 
tiated as a result of his failure to do so. The Judge Advocate 
General of the Army held that the statement must be submitted 
as required.'io 

In 1949 The Judge Advocate General entertained the opinion 
that acceptance of employment with a foreign government by a 
retired regular officer would vacate the office of the retired offi- 
cer.l8> In 1969 he was of the opinion tha t  acceptance of employ- 
ment with a foreign government would result in the loss of re. 
tired pay during the period of such employment."* Later in tha t  
year he noted the conflict in his opinions but was unable to re- 
salve i t  a t  tha t  time."' By 1966 he had solidified his views and 
expressed the opinion tha t  acceptance of such employment would 
iesult in the forfeiture of retired pay until Congressional con- 

"'DD Form 1351. 
'SAGA 1966/4702, 9 Dee. 1966. 
U1SAG.4 1966/4583, 28 No". 1966. 
='JAGA 1966/4103, 9 Dee. 1966. 
"'SAGA 1962,3644, 23 Mar. 1962: JAGA 1962/3455, 9 Feb. 1962. 
"'CSJAGA 1949/4614, 1 No". 1949: woard, SPJGA 1946,3215. 26 Apr. 

'"JAGA 1959 4698, 30 Sep. 1959. 
"'JAGA 1959/7767, 30 No". 1959. See ala0 1 MLL. L. REY. 21, 21 (19581, 

stating that acceptance of a foreign office because of its inempatibiiity 
with the amee under the United States held by a retired officer would 

1946. 

operate to vacate, ipm facto. the eommiaaion O f  a" ameer. 
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sent is obtained for the employment or until the employment is 
terminated."' 

C. RETIRED E N L I S T E D  MEMBERS 
Enliated men of a regular component of the armed forces re- 

tire, generally, upon the same terms as officers."' 
The first reported decision dealing with post retirement em- 

ployment of enlisted men by foreign governments was rendered 
in 1904, when The Judge Advocate General of the Army held 
that a retired enlisted man could accept a position as interpreter 
to the Austro-Hungarian Commissioner a t  the St. Louis Exposi- 
tion.'j' 

The Judge Advocate General of the Army was not again called 
upon until 1960 to express an opinion as to whether the consti- 
tutional prohibition of article I, section 9, clause 8, was applicable 
to retired enlisted men. In that year he expressed the view that 
retired Regular Army enlisted men held offices under the United 
States. As a basis for his opinion, he relied upon the decisions 
rendered by the Attorney General and the Comptroller General 
in their consideration of dual employment and dual compensation 
statutes,'l' 

I n  1961, The Judge Advocate General of the Navy had held 
tha t  a retired Navy enlisted man, who was a citizen of the 
Philippines, would forfeit his retired pay if elected mayor of 
his village in the Philippines, on the ground that enlisted men 
of the Regular Nary  were officers within the meaning of article 
I, section 9, clause 8 of the Constitution, and thus precluded 
from accepting employment or office in a foreign government in 
the absence of the consent of Congress."s And in a more recent 
opinion, following this decision, i t  was said:  

There can be no assumption BJ to what the ruling of a court  of 
competent jurisdiction might be on the efect of the acceptance by an 
enlisted man an the retired list of the Regvlar X a v  of any "prenent, 

"'JAGA 1066/4046, 16 dun. 1966. In aetuslity this WE the adoption 
of an opinion of the Comptroller General rendered m the e a ~ e  of B retired 
enlisted man who had accepted employment with a foreign government. 

" ' 1 0  V.S.C. $5  3914. 3017, 3096, 6330, 6331, 6482, 6486, 5914 (1064). 
There 13, however, no n t a t u b n  anthotity for B retired enlisted man ta bear 
the title and wear the uniform of the grade upon which he retired. Cam- 
pare 10 U.S.C. $ 172(b) (1064). 

J A G  C.16024, 16 Mar. 1904, aa digested in DID. OPS. JAO 1912 Retire- 
mcnt,para I1 E ( 2 ) ( c )  at 1003. 

See 1 COMP. CEX. 700 (1922); 22 COMP. CEX. 664 (1043); 27 OF. A m ' Y  
DEN. 468 (1000). 

"'DIC. OPS. J A W  (1061-1964), part B, at 609-700. 
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emdumenr  office or title. of any kind whatever. from any King 
prince. or f a r a q n  afate" When a case arises a i t h  respecr to which 
there is no controlling jvdiaisl precedent, and sohr!sntial dauht 
exists 8 5  t o  t h e  action which a c o u r t  of competent Juriidlctlon 
mwht  t a k e  thereon. It has h e m  heretaiore regarded 8 s  the duty 

sed tn ihr  Con- 
s f a  b e  eonrimed 

I t  is provided by 10 United States Code section 3914 tha t :  
Under r ewla r ,on r  to be preieribpd by the Secretary of the Arms,  
B repular enlisted membei of :he Am.7. who has at least 20. but 
le%% !hen 30. vears of a e n i c e  , , mav. .UDO~ hie reoueit .  he retired. . .  
He then becomes B member of The Army Reserve, and ahali perform 
ru th  active duty as may he prescribed by Isy until his i e m c e  
. . plus his ~nact.i.e service as a member of the Army Reaerve, 
equals 30 pears 

In apparent reliance upon this statute and sections 1032 of title 
10, United States Code, and 2105(d) of title 5,  United States 
Code. The Judge Advocate General of the Army in 1959 adopted 
the opinion that Regular Army enlisted men v h o  retired after 
twenty years' service, and were thereafter placed in the Army 
Reserve, were members of re~erve  components within the mean- 
ing of 10 United States Code 1032, eo tha t  the Secretary of the 
Army could authorize them to accept employment with a for- 
eign government.'.l 

In 1963 a retired sergeant first class applied to  the Secretary 
of the Army for permission to accept c in l  employment with the 
Minister of Public Buildings and Works, a t  the Royal Air Force 
Airdromes in Great B i i t a m  His duties were to consist of paint- 
ing, decorating, signwriting, and silk screen production of signs. 
As a m u l i  of this request. The Judge Advocate General of the 
Army not  ani? overruled his prior opinion concerning the at. 
wisition of reserve status upon retirement by Regular Army 
enlisted men, but aim adopted a completely nem theory for sus. 

'"JAGA 1967 3773. 2 8  Apr. 1967 (emphasis added) The suppartmg 
paperr for  th?r opinion srated: "This oflee has dlacussed the need for  l egm 
1 8 t h  to permit a Philippine national r h o  holds B retired atatus m any 
of the aimed forces t o  be employed by, OT hold office in, the Philippine 
government 8kch legidafim haa never been enacted" See JAGA 1949 
6914, 1 Uov 1949. 

"'I0 U S.C S 3914 (1964). 
"'JAGA 1960 4209, 24 Jun. 1960, at 2. Srr  a180 JAGA 1962'4889. 29 

SOY. 1962, at 9. 
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taining his proposition that retired enlisted men hold office with. 
in the meaning of the constitutional prohibition. In adopting this 
new theory, The Judge Advocate General of the Army said: 

The constitutions1 prohibition against  receipt of emoluments , , , 
applies t o  bath regular and mmregular  mili tary officers. . . , 

The amenability of enlisted men to the Constitutional limitation 
is not 80 readily apparent.  The [Attorney Generail has indicated 
tha t  they occupy .m office, or a status fundamentally like m e .  . . . 
This oflee has on two occasions rendered opiniom t h a t  enlisted 
men are subject t o  the prohibition. . . . The former opinion ex- 
premed the view tha t  retired Regular Army enlisted men hoid 
aflees within the meaning of the Conititution. i t  appears to rely 
mainly upan m a l a g o u ~  opimons of the [Comptroller Generail and 
the [Attorney General]. The second opinion . . .['"I reached the 
%me conelmion with respect io enlisted mot on active d u t i .  How- 
ever, i t  turned on the World W a r  I StatUte which apeeihcaliy au- 
thorized enlisted men t o  accept foreign decoration8 and treated the 
enactment as a definitive interpretation of the Constitution by the 
cangreis.  . . 

The rationale ~n the latter opinion seems pmtieuiarly sound. 
Congress haa consistently felt  compelled Yo enact statutes which epe- 
eihcally granted to enlinted men, 81 well as oflcers, the eonsent 
required by the Constitvtian to accept foreign gifts  or deeora- 
tions. . . . In the sbaenee of a judicial decision to the contrary,  this 
legislative interpretation of the Constitution cannot be disregarded 
and should be followed. . . . While the cited legidation does not 
distinguish between enlisted men on active duty and those in a re- 
t ired status.  this is r ~ o l l y  not signtbconl, at  least  with reepeet 
to Regular Army enlinted men. I t  Beems well settled tha t  Regular 
Army officers on the retired list retain their  Status as officers. . . . 
Retirement does not change the s ta tus  of Regviar A m y  enlisted 
men more significantly than  i t  d w s  tha t  of Regular Army Officers. 
They, too, remain members of the Army, are eubjeet t o  mili tary 
drseipline. may be given mili tary duties, and depend upon their  
mili tary s t a t u  for  their  retired pay. . . . Accordingly, if, as Con. 
g r e s  has indicated, Regular Army enlisted men haid an aflee within 
the Constitutional prohibition while on active duty. there i a  no 
apparent logical or historical reason for eonaidering those on the 
retired list to be in B i m e r  s ta tus  d e l y  because of their  retired 
StatYn. . . 2" 

' "JAG 220.6 (21 May 1935j, a8 digrated in DID. OPB. JAC 1911-1040 a t  
10: "(3)  Enlieted men.--ln V I ~ T V  of the cangreesionai inteIpretation of 
clause 8, iection 9, Article I, of the Constitution, prohibiting permns hoid- 
~ n g  'any omee of profit or truet '  under ths  United Stater from ieeeivlng 
foreign decorations, a8 contained I" the Act of July 8, 1918 (40 atat .  3 1 2 ) ;  
10 US.C. 1422, authorizing aflcern and enlDtad men to accept certain 
decorations theretofore beatowed on them by the Allies, i t  i s  Held, That  
aniirted men are w t h i n  the constitutional inhibitiun, and may not legally 
receive a medal . . . from a foreign government unless avthorimd by 
congress." 
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If the Comptroller General was aware af the new theory 
espoused by The Judge Adrocate General of the Army, he was 
apparently unimpressed by it, far the next year he rendered his 
first decision relating to paat retirement emploment of an en- 
listed man by a foreign government. Relying solely upon his 
1922 decision,14( he stated: 

Since retired enlisted members of  the United States Coast 
Guard remain a part  af the service and are subject to ~ e c s l l  to 
@dive  duty in t ime of war or  national emergency. i t  armsora 
p m p e r  to view them as holding an omce of profit and t rus t  
under the Federal Government after re tmment .  . . .1" 

In 1963, The Judge Advocate General of the Army had said: 

The effect of employment contrary to the constitutional prohibition 
is not elem The traditional position is tha t  i t  would void the 
prior retirement sfatus . Hore ier ,  i t  is not dear tha t  the 
pmhibition IS  self-executing , and chis office and the [Comp- 
troller General] seem to be adapting the vie_ tha t  B prohibition 
of this nature voids the second office rather than  the fiFst. , . , At 
any  rare, i t  may effect a forfeiture of retired pay. . . .j" 

Not wishing to leave this question in doubt any longer, the 
Comptroller General proceeded to lay the matter a t  rest, by 
saying: 

While the applicable constitutional p i o ~ i n o n  d o e  not specify the 
penalty t o  be imposed far action taken contrary to the prohibition 
contained therein, subslantial ef fect  can be given such provision by 
withholding retired pay from M r .  Ward in an amount e q u i  to the 
s a l a r ~  he has received from the S ta te  of Tasmania in violation of 
the Caniti tutian.  It 16 beiicvrd that such action 18 piaper in this 
eme. The amount should be retained unless and until Congressional 
consent t o  It? receipt by Ilr. Vard  IS obtained. .I( 

The Judge Advocate General of the Army has substantially 
adopted this position as a means of enforcing the constitutional 
prohibition, Rather than requiring a total forfeiture of retired 
pay, he has ruled that only an amount equal to that received 
monthly from a foreign government need be withheld."' 

"'1 COW CEX. 700 (1822). 
"'44 COMP. CEN. 130,  131 (1054) (emphasis added) 
" J A G A  1963/4645, 13 Oet. 1863, P. 4. 
'"'44 COMP. DEN. 130, 131 ( 1 8 8 4 )  (emphasis added) :  accord. 44 C O W  

"'SAGA 1965/6060, 26 Nav. 1955. This ease arose because of an exami. 
DEN. 227 11964). 

nation of the retired member's statement of employment. 
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D F ~ ' S D . l . ! i E . V T  I L S  OF A P P L I C A B I L I T Y  OF THE 
CO.Y.CTITI'TIO.V.1L PPOHIBITIOX 'TO RETIRED 

REG1'L.iR . l I ILIT. iRY PERSOS.VEL 

As a result of opinions holding the constitutional prohibition 
applicable to retired Regular Army personnel, there has developed 
a group of fundamentals u,hich a re  applicable to both officers and 
enlisted men. Thus, regular military personnel may not accept 
employment with a foreign corporation if the corporation is an  
agency or instrumentality of a foreign government, or is owned 
wholly or partially by a foreign government, or supported by 
taxes collected by a foreign government."P If the foreign cor- 
poration has a pri\,ate source of income and the support funds 
which i t  receives from the foreign government become so inter- 
mingled with private funds BS to lose their identity, there is no 
constitutional objection to such employment.'5o A nationalized in- 
dustry which is technically "owned" by a foreign government 
may be categorized as independent for the purpose of article I, 
section 9, clause 8, of the Constitution, in some limited circum- 
stances, if the company retains economic and managerial au- 
tomony."' 

In order ta determine whether a foreign employer is an agent 
or instrumentality of a foreign government, The Judge Advocate 
General of the Army has set forth the following questions to be 
answered by prospective employees: 

Do loeai statutes  establish your prospective employer a i  B ~ e p a .  
rate, self-governing, cormrate ent i ty  with authority to operate 
independently of the local or national government? 
Are any funds received by your pmipeetive employer from the 
local or national government intermingled wth private funds 80 t ha t  

"'See SPJGA 19116/3215, 25 Apr. 1946 (portion of corporation's stock 
owned by Braziiian Gmernment); acoovd, JAGA 1965/5W5, 2 Dee. 1965 
(taxes used to support corporation's operat ima) .  

- S e e  JAGA 1951/2322. 18 Hsr. 1951; JAGA 1951/2640, SO Mar. 1851; 
JAGA 1966/5006, 2 Dee. 1965. These opinions adopt the rationale of the 
Comptroller General expreaaed in ~nawvering an inquiry c o n c e d n g  possible 
objections to  a retired military omeer aceepting employment with B United 
h'ations agency. 27 COMI. DEN. 121 (1947). Resting his  declaim wholly on 
dual office and dval compensation statutes, the Comptroller General stated 
that  d the funds paid inta the United Nations by the Vnited States  be- 
came 80 intermingled with funds provided by other member n s t i m s  them 
*odd be no i'iolation of the dual office or empensst ion s ta tutes  so long 
as the  funds paid to the retiTed militam officer themselvea could not be 
identified BI coming from the Federal Government. 

"'See JAGA 1866'4463, 27 Sep. 1YS6: JAGA IYE6/4046, 16 Jun. 1884 
JAGA 1866/3871,17 May 1966; JAGA 1866/4222, 30 Jun. 1966; JAGA 1864/ 
11274, 7 Aug. 19611. 
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they lose their identity, 07 is the source of empennation you may 
receive identifiable 8s governmental? 
Wavid any rlghts or benefit8 you may receive be received solely 
by virtue of your contract with your employer? 
Would the contract v i th  your employer be subject to review or 
control by or on behalf of any officisi of the local or national 
government ? 3'' 

In 1964 a retired member, employed by a private firm in 
England, queried The Judge Advocate General as t o  whether 
he was prohibited from participating in the Sational Health 
Insurance, welfare, pension, and unemployment insurance pro- 
grams of the British Government, and in 1967, a retired en- 
listed man, employed by an American concern in Belgium, asked 
if he would be permitted to accept social security benefits ac- 
corded to employees in Belgium. In both cases The Judge Advo- 
cate General held that the constitutional prohibition would ap- 
ply if the cast of the benefits was defrayed directly from the 
tax revenues or other public funds of the foreign government, 
hut that  if the benefits were financed by an independent private 
fund supported by individual private contributions the inhibition 
would not appll-. He even broadened his permissive Btatement 
by stating that even if the private fund is partially supported 
by government funds, so long BS the government funds are SO 

intermingled with the private funds as to lose their identity, 
there would he no objection t o  the receipt of the benefits:" 

The separation of Church and State provided for by OUT Con- 
stitution >:- does not exist in all parts of the world A retired 
enlisted man, serving in the United States as a priest in the 
Episcopal Church, desired to go to England and continue his 
ministry with the Church of Englond.'-~ He inquired of the De- 
partment of the Army if he would lose any retirement benefits 
as a result of his contemplated mow to England, and uw ad- 
vised that his planned association with the Church of England. 
without the consent of Congress. was prohibited by article I ,  
section 9, clause 8, of the Constitution on the ground that the 
Church of England was an agency of the Government of Great 
Britain.':' 

The Judge Advocate General has consistently advised retired 

'"JAGA 1966 4046, 16 Jun. 1866. 

" ' 5 . 5 .  CONST amend. I. 
""'And he 9sid unto them, Go ye into d l  the World. and preach the 

gospel ta every Creature." St. .+larX 16:15, THE HOLY BIBLE (King Jamea 

"'JAGA :864:3014, 28 x a y  1864: JAGA :~e7/4148. 31 JUI.  1967. 

version 1611)  
' J I G A  1867,4261, 7 Sep. 1967. 
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Regular Army personnel that the constitutional inhibition pro- 
hibits them from accepting positions connected with the defense 
efforts of foreign governments."' 

Acceptance of teaching gositions has been held to violate the 
constitutional prohibition if the employer is a foreign govern- 
ment or a political subdivision thereof.1hb In such cases the 
Comptroller General and The Judge Advocate General of the 
Army follow the rule that  the government of a political sub- 
division of a nation is ordinarily considered to be an agency or 
instrumentality of the foreign government, although it  may be 
deemed to be a foreign government in itself.''' 

In 1963 The Judge Advocate General of the Army found no 
objection to a retired Regular Army officer accepting employ- 
ment with 8 public relations firm which acted 8s agent for for- 
eign governments (such firm being required by statute'6o ta 
register as an agent for foreign principals), so long as compen- 
sation paid to the retired military member was paid from the 
general funds of the advertising firm and not directly by a for- 
eign government.'B1 In 1967 m even more elaborrte opinion in 
this area was demanded. A retired Regular Army officer owned 
an advertising firm which acted as agent for the information 
service of a foreign nation. At the request of the foreign caun- 
try's information service his firm would place advertisements in 
selected newspapers in the United States. He would then, ac- 
cording to his relation of the facts, bill the foreign information 
service for the costs. The newspapers would, in turn, bill his 
firm and remit to his firm a fifteen per cent commission. The 
Judge Advocate General of the Army found that the constitu- 
tional prohibition was inabplicable, because i t  appeared that the 
firm's compensation was received from the newspapers which 
ran the advertisements, rather than the foreign information ser- 
vice, 80 that  the payments to the firm were not made directly 
by a foreign government. As a cautionary matter, The Judge 
Advocate General noted that should i t  be determined that the 

"'See 6 BULL. JAO 1947, at 1 (saaiat in establishing a Brazihan War 
Collepe) ' JAGA 1846/11007 3 Jan. 1947 JAGA 1847/1447, 28 Jan. 1847; 
JAGA ib59 /7m7,  30 xov. i859 ( i n s t r n i r  at ~enezuelan war college); 
JAGA 196013622 8 Feh. 1960 lmilitarv advisor t o  Government of Bvimal .  
With respect ta rebred r e s e ~ v e  perwnni see text aecarnpanylng footnote 171, 

62/4906, 27 No". 1964; 44 COMP. CEN. 130 (1864).  
12  (1860 .  
354, 1 Jul. 186s. 

BCO WP4B 141 



43 MILITARY LAW REVIEW 

payment procedure was not a bona fide business practice, the 
constitutional prohibition would apply. He also stated that the 
constitutional prohibition would apply to B ease involving em- 
ployment by any agency or instrumentality of a foreign govern. 
ment, established by virtue of substantial ownership or con- 
trol exercised over the employer by a foreien government.'89 

E. RETIRED R E S E R V E  OFFICERS 
Although their status i s  not identical to that of retired officers 

of the Regular ArmyllaS their entitlement to the receipt of re- 
tired pay, based upon length of service, is contingent upon the 
maintenance and continuance of their military status.'8' 

In order to resolve any doubt BE to %,hether the constitu- 
tional prohibition applied t o  reserve officers, Congress, in 1956, 
enacted 10 United States Code Section 1032 Ie1 which provided: 

Subject to the approval of the Secretary concerned. B Reserve 
may accept civil employment with. and compensation therefor f rom,  
any forewn gosernmenr or any concern tha t  i s  wholly or partially 
contrailed by a foreign government." 

"'JAGA 1967 3740, 27 Apr. 1967. 18 U.S.C 5 219 (1966),  prorides 
in par t '  ' 'Xhaeurr.  being an officer or employee of the Unlted States 10 

the exeeutlue, legislathe,  or judicial branch of the Government or in any 
agency of the United States,  including the District of Columbia, i s  or 
acts as am agent of B foreign principle required to register under the 
Forelgn Agents Registration Act of 1038. 8 s  amended, shall be fined not 
more than  $10,000.00 or lmpriianed f o r  not more than  TWO years, or both . . . ." In  reaponle ta an inquiry from the Office of General Cauniel, Depart- 
ment of  Defense, dared 23 September 1966. r e q v e ~ t m g  m oplmon from 
the Attorney General, the Asds tan t  Attorney General, Internal Seevnty 
Dlrlnon, Department of Justice, on 4 Sovember 1966, said:  'I. . . In hght  
of the l~gialarlre history of aection 219 and other materiais I have eon- 
sidered It would appear tha t  ieetian 219 was not intended to appiy to B 
member of the uniformed services while not om active duty, whether re- 
tired o r  8 3  a reserve. In addition this w t r o n  aould  not appear applmble  
to a member of a R e ~ e r r e  when on active du ty  far traming. , , ." JAGA 

, 22 Dec. 1966 For a discussion of this Act. w e  Iwm, Retired 
rrsomrl--Zew Restricttone on Foreign Em?ioymint, THE JAO 

an individual holding an office of trust  or profit OT discharging an affieial 
function under a? in eonection with the United States becaune af his ap- 
pmntment, oath, or status,  or any duties o r  functions preformed. 5 U S.C. 
S 21od(d) (1966).  

' " ' 8 .  REP. KO. 1795, 82d Gong., 2d Sess. (195?),  U.S. Code Congressional 
and Admimst ra tm Newa. 88th Cang., Id  Sesn. (1952),  YOI. 2, p. 2005. 

"'10 E.S.C. 5 1092 (1964).  Aooord, Army Reg. bo. 600-20, para 390 
(31 Jan. 1 9 6 1 ) :  4 1  COMP. CEI. 715 (1962).  

142 *oo e 1 2 m  

41 CDhW CEN. 115 (1962).  
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This was not the first occasion Congress had taken to  exclude 
reserve officers from the prohibition of article I, section 9, clause 
8, of the Constitution. Rather i t  was a re-enactment of the Act 
of 1 July 1930,'O. But the "subject to . . ." clause was a t r ap  
for the unwary, and in the event a retired reserve officer ac- 
cepted employment from a foreign government without first ab- 
tsining the permission of the Secretary of the Army, i t  was 
the stated policy of the Department of the Army to eliminate 
him from the service."' 

The sharp distinction, under section 1032, between foreign 
civil employment and foreign rnilitaru employment, should be 
noted. It is clear that  retired reserve officers, under this section, 
are not permitted to accept miiitary employment or office with 
a foreign government. 

As a result of these limitations, two unique situations have 
been presented to The Judge Adlweate General of the Army for 
resolution. In the first ease, which arose in 1966, a retired re- 
serve officer, who waz an attorney, desired to accept a pasition 
as Resident Consul in the State of Tennessee for the Federal 
Republic of Gemany .  In such position the retired officer would, 
in depositions to be used in Germany, take testimony as a 
Tennessee notary; authenticate, on behalf of the German Can- 
sulate in Atlanta, Georgia, the fact that the deponent gave the 
testimony and that the translation of it waii proper; and, in 
commercial claims and contracts, where no oath was required, 
authenticate, on behaif of the German Consulate in Atlanta, 
Georgia, the fact that the claimant or contracting party did sign 
the document and that the translation thereof was correct. In 
such position he nould receive na salary, but he would receive 
an annual voluntary remuneration from the German Consulate 
in Atlanta. The purpose of such a position wns to save time for 
local business people in their commercial transactions with West 
Germany. No other duties were prescribed and no orders were 
to be issued from superiors. ,He would take no oath nor give any 
allegiance to the German Government. In finding no objection 
in this ease, The Judge Advocate General relied upon the fact  

"'Act of 1 Svly 1830, eh. 1884 (4s Stat. 841). 
"'Generally, in eases arising under 10 U.S.C. 8 1032 involving petired 

reaerve officers, The Judge Advocate General a i  the Army has taken the 
poeitmn that the criterion t o  be employed involves policy considerations, 
not legal issues, and recommendationn for  approval or disapproval ape 
beyond the purriew of his anice. See JAGA 1967/4205, 18 Aug. 1861; JAGA 
1861~3462, 26 Jan. 1061; JAGA 1867/3382, 8 Feb. 1861; farmer A m y  Reg. 
No. 135.175, para 13h (10 Mar. 1864).  Such elimination eodd be B C C O ~ .  
plished only by board action. 
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that the term "employment" i s  broad enough to include an 
"office," particularly a minor office, as opposed to a cabinet af- 
fice."' 

In the second case. a retired r e s e ~ v e  officer inquired if his 
"duties" constituted "civil employment" requiring approva! of 
the Secretary of the Army. This officer's "duties," which m r e  
performed far the Ambassador of Haiti. entailed representing 
the Haitian Ambassador in dealing with agencies of the United 
States Government and international banking organizations. He 
\,:as not compensated for his servicea. but v a s  reimbursed for o u t -  
of-pocket expenses. In findinp norhing objectionable i n  such 
"duties," though findlnp that approval for r x h  employment by 
the Secreta,). of the Army was reqwred,  The Judge Advocate 
General stated: 

work in exehanpe for 
for expense;. :he ferrr. 

addition to  reimblrrisment 
tha t  meaning. Employment 

broader meir ing  :i enc I" applyme 10 V.8 c. t 
1032 . . .I 

In 19E.i. The Jodge Advocate General stated that a reserve 
officer's emplaymenr as a consultant to the Kest  Geiman Govern- 
ment on atomic weapon% training for naval personnel was not 
legally objectionable I f  the Secretary of the Army's approval 
was obtained, provided no oath, affirmation. or other declaration 
of allegiance to the German Government was required.'- AIBO, 
in 1959, without consideration of 10 United States Code sec- 
tion 1032,  it was concluded that reserve officers may join cer- 
tain volunteer services of the Crown Colons of H o w  Kong, not 
directi? aasociated with the armed defense of the colony, pro- 
vided no oath of allegiance to a foreign state was required.'-- 

'"SAGA 1966/34I1, 1 4  Fob. 1966. 
"JAGA 1967 1116, 19 Jul. 1967, p 2. 
"JAGA 1957 7753,  23 Oet 1957 See text aeeompanylng footnote 157 
' - J A G A  1911 3845, 15 M s y  1959.  A deteded eonnideration of the effect  

upon the m i l i t ~ r y  status of retired military personnel a h a  acquire foreign 
crtirenrhip i i  beyond the scope of this article. Yet t h e  acqvisltlan of foreign 
e.rizenahip may h a i e  z tremendoua effect upon the pay af bath regular 
and r e ~ e i v e  retwed military personnel The Immigration and Saflonallty 
Act of 1952 provider f o r  rhe loss af U.S nsriondity (and  eonJequently 
e l tmnrhlp)  by accepting. serving in, m performing the duties of any office, 
p o d  OF emplaymenr under the government of a fare lm state fo r  which 
pmmm an oath, affirmation, or declaration of allegiance 13 Tequired See 
JAGA 1966 3922. 1 J u n .  1966. Much of the effect of rhia m t u t e  has been 
remared by the recent decision of the r n i t e d  States Supreme Court in 
the ease of A f r a y m  v Ruck, 387 U.S. 253 (1967) The hasic effect  of this 
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sion from the Secretary of the Army. Significantly, the former 
Department policy t o  that  effect has been notably left out of 
the new regulation.',? 

V APPLICABILITY O F  THE PROHIBRIOS OF ARTICLE I, 
SECTION 9. CLAUSE 8, TO EMPLOYMEST OF RETIRED 

MILITARY PERSOSNEL BY INTERSATIONAL 
ORGANIZATIOSS 

Closely related to the question of employment by foreign na- 
tions, or the agencies ar,jnstrumentalities thereof, is the question 
of whether or not retired military personnel are precluded by 
the constitutional inhibition from accepting employment with 
international organizationa, some of which are highly political 
in nature. 

The issue w . 8  first presented to the Comptroller General in  
1945 when he wuas asked if there was any abjection to  a retired 
Army officer accepting employment with the United Sations Re- 
lief and Rehabilitation Administration, Deciding the question 
solely on the basis of dual cornpensanon statutes, the Comp- 
troller General found no obJection to such employment.'.' Sub- 
sequently, he was presented the same issue by an officer on 
terminal leave pending retirement. Relying upon the same 
statutes, the same general result was reached, except with the 
qualification that the dual compensation statutes would be vio- 
lated if employment with the United Sations commenced prior 
t o  the officer's effective retirement date." 

The following sear the Comptroller General held that the 
commission or rank of a Regular Army officer would not be 
jeopardized if he %ere detailed to the United Nations Relief and 
Rehabilitation Administration pursuant to section 201 of the 
United Xations Relief and Rehabllitatian Participation Appro- 
priation Act of 1945.1.'" 

farmer Army nurse retired for phymeal disablliry was advlred that the 
conitl tvtional pmhidition did not apply and there &as no obleetion TO her ;;:'Ef,;y~~;",~;t; ~2;rmg~;; T;;,ty;se;,h;;;; toebe2y;",,",y 

CEK. 284 (1043). 
See current Army Reg. No 135-175 (8 Mar. 1967). superseding AR 

135-175 (10 Mar. 1964): farmer para 13h is not found in new para 20 which 
encomparEeJ t he  lame matensl:  Q L C  also aupru P 143, mte 168: that 
old para 130 prohibiting serving ~n a md*!ary capaelty is eontmued f u l l  
strength in current para 200. 

I' 

25 CUMP. DEN.  38 ( 1 9 4 5 ) .  See 4 BCW. JAG S 315 at 331 (1945). 
25 COMP. GET. 203 (1945). 
See 5 BUU.  JAC 5 622 st  286 (1946); MJ. Camp. Gen. B-58952 ( 1 9 4 5 )  

146 A 0 0  ICi lB  
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These early opinions of the Comptroller General, which he re- 
affirmed in 1947,"' were adopted by The Judge Advocate General 
of the Army, who likewise did not question the applicability Of 
the constitutional prohibition in such cases in i t i a l l~ . "~  

In 1956 The Judge Advocate General of the Army advised a 
retired officer that  there was no objection to his accepting em- 
ployment with the United Nations."s A year later, in answer to 
a second inquiry from the Bame officer, The Judge Advocate Gen- 
eral advised him that though he would not violate the dual com- 
pensation statutes by accepting a position with the United Na- 
tions Technical Assistance Administration, it was possible that  
article I, section 9, clause 8, of the Constitution would preclude 
such employnent because ". . , the character of the United Na- 
tions might justify the conclusion that i t  is a 'foreign state' 
within the meaning of the constitutional provision." 'lo 

In 1958, the same opinion was expressed by The Judge Adva- 
cate General of the Army with respect to accepting employment 
with the United Nations Educational, Scientific and Cultural 
Organization.'B' At this time The Judge Advocate General noted 
that he was unaware a i  any determination having been made 
tha t  the United Nations was a "foreign state" and said tha t  a 
final determination could only be obtained irom the Attorney 
General or the federal courts. 

In  1959 The Judge Advocate General reversed his opinion and 
stated that he found no objection to a retired Regular Army af- 
ficer accepting employment with the World Health Organiza- 
tian."* In expressing this opinion, The Judge Advocate General 
stated that he was overruling his prior opinions in reliance on 
the rulings of the Comptroller General. Since that time he has 
had occasion to reaffirm this position a t  least three times."' In 
one of these opinions he again noted the possible canfiict between 
employment with the United Sations and the constitutional in- 
hibition, but again cited as his authority for approving of 
such employment the opinions a i  the Comptroller General.'B' 

The Comptroller General in 1962 again reaffirmed his position 
that there was no abjection to retired officers accepting employ- 

. ' 2 7  COMP. mi. 12 (1847). 
'-See 5 BL-LL. I A C  D 315 at 268 (1946); JAGA 1946/17S1, 19 Sep 
'"JAGA 1953,5258, 18 Jun. 1963. 

u JAGA 1858i4641, 9 Jun. 1868. 
"JAGA 1859/4248, 26 May 1968. 

'"JAGA 1864/8463, 11 oet. 1954; 

 see JAGA 1961,3481, 18 J ~ " .  1861; JAGA 1962/4278, 22 A ~ ~ .  

alea JAGA 1854/e116, B 

JAG$ 1864l4214, 7 Aug. 1864. 
JAGA 1962/4278, 22 Aug. 1962. 

1846. 

1954. 

1962; 
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ent with international organizations. and again he relied wholly 
on his findings of no conflict between such employment and dual 
comDeneation statutes as the basis for his decision. As of  yet 
the Comptroller General has not  been asked specifically if such 
employment is prohibited by article I, iec t ion 9, clause 8, of the 
Constitution. 

VI APPLICABILITY O F  EXECCTITE ORDER 5221, 
11 NOVEXBER 1929, TO RETIRED MILITAT3 PERSOSSEL 

President Hoover issued Executire Order 6221 on 11 Novem- 
ber 1929." It was shortly thereafter promulgated to the members 
of the Arm)- by the Department without comment.lbo By ita 
terms.". hawerer, there is no foundation whatsoever far  assum- 
ing this order is applicable to retired mditarv personnel. 

A. REGLZAR OFFICERS 

For more than sixteen years, the order pa8  apparently ignored 
by The Judge .4dvocate General of the Army insofar as it might 
apply to retired Army personnel.!L* In 1946, however, a retired 
Army officer asked if there was any objection to his accepting a 
poaitian with a partially government-owned Brazilian corpora- 
tion. In answering the inquiry. the retired officer's attention was 
invited t o  the Executive Order in the event the Brazilian eorpo- 
ration was in competition v i th  American industry. Relying upon 
his ~ r i o r  determinations. reached in dual emnloiment and com- 
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pensation cases, as well as under the Constitution, The Judge 
Advocate General reaffirmed that a retired Regular Army of- 
ficer continued to  hold office under the United Statea, and held 
that the constitutional prohibition was applicable. He advised, 
however, that  no prior decision had been found actually holding 
the Executive Order either applicable or inapplicable to retired 
Army officers, and thus the opinion expressed was merely ad- 
visory."* 

And in 1949, in a letter to a retired major general concerning 
restrictions on post retirement employment, it was categorically 
stated that Executive Order 6221 applied to retired Regular 
Army officers."" This was affirmed in the 1960 edition of The 
Judge Advocate General's reference guide to prohibited activi- 
ties,'P. and was consistently reaffirmed, without comment, until 
1956.'8' 

Then in a letter, drafted in the Office of The Judge Advocate 
General of the Army, which was dispatched from the White 
House, the correspondent was advised that i t  "as not deemed 
appropriate to exempt retired Regular Army officers from opera- 
tion of the Executive Order so long as they remained subject t o  
other and similar prohibitions in similar fields.'gs Shortly after 
the dispatch of thia letter The Judge Advocate General of the 
Air Force acknowledged that Executive Order 5221 applied to 
retired Regular Air Force per~onnel. '~ '  

But on 3 August 1965, as a result of a letter from the Retired 
Officers Association. The Judge Advocate General of the Army 
expressed the opinion that the Executive Order did not apply to 
retired reserve officers because they were not considered officers 
of the United States within the meaning of the Executive Order, 
and said: 

This office perceives no legsi objection to the resciaiim or madih. 
Cation of Executive Order No 5221, mpra. Whether such action 
should be taken t o  exempt retired officers of the Regula7 A m y  

'"SPJGA 1946/3215, 25 APT. 1946. See SPJGA 1945/18240, 11 Jan. 1946, 

"CSJAG.4 1949,8977, 8 Jun. 1949, 
'" JAGA 1950/6666, 26 Feb. 1950, st nubpars 16 Of part I, and svbpsra 

s t  4, and 24 a i  outline attached thereto. 

? E  "f *-., "7, _._. i__. 
" * S e e  JAGA 1961~2322, 15 Mar. 1961: JAGA 1951/2540, 30 Mar. 1951: 

JAGA 1953/3299, 10 Apr. 1963; JAGA 1953/3681, 21 Apr. 1963: JAGA 
1956/4383, 4 May 1955. 

"'JAGA 1955/6217. 13 Jul. 1955. In this opinion It was indiested that 
retrred reserve officers were not subJeet to the Exeeutm Order by reason of 
J ~ C .  246 of the Armed Forces Reserve Act of  1952 (66 Stat. 495) 

--OB. JAGAF 1965136 (15 Ju i .  19651, e8 d i p a l e d  ~n 6 DID. OPS. 1 8 5 1  
Retirement, 5 81.13 s t  431. 
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from the restrictions imposed by the Executive Order, while 
leaving them subject ta ~imi lar  p ~ o v i m n i  in relared heidr. ii B 

matter of policy beyand the province af this office.'- 

Later that  month the Assistant Chief of Staff, G-1, for the 
Army submitted to The Judge Advocate General for comment 
a proposed modification of the Executive Order which stated: 

Ereeurive Order Na 5?21 diserlmmarer against retmd offieeri of 
the regular component% of the Armed F o x e s  in that it deprives 
them of cer:ain lob opport~nifies after renrement, whereas there 
is no similar prohibition againat other eitirena of the Cnited Slates 
meunng such employmen< 

The Judge Advocate General suggested that the emphasized por- 
tion be changed to read: 

against securing such employment by rewed nan.Riegular 
officers of the Armed Farces. ' 

No reason was given for the suggested change, and if The 
Judge Advocate General was aware of any group of retired ci- 
vilian employees to whom the order applied, he did not eo in- 
dicate. The Judge Advocate General then stated that he per- 
ceived no objection to submitting a request for modification 
to  the White House, which would continue the prohibition against 
such activities an the part  of active personnel, but pointed out 
that  in view of the letter prepared in his office far dispatch 
from the White House during the prior month "there mag be in 
existence a White House policy against changing Executive 
Order 5221." IS6 

The Army having failed in it3 attempt to obtain modification 
of the order, the Department of the Navy, the following year, 
attempted to persuade the Bureau of the Budget to  agree to a 
proposed modification.~B* Their effort was likewise unsuccessful. 

Following this brief flurry of activity attempting to secure 
rescission or modification of the Executive Order, there followed 
a period of seven years where the application of the order went 
unchallenged."' During this period the Attorney General inform- 
ally indicated his approrai of the decisions holding the Executive 

JAG* 1955 '6699.  3 AYP, 1055, at para 2. 
"JAGA 1015 7230, 22 Aug. 1965, at p. 2 (emphasis added). 
" I d .  at  p. 1. 
' - I d .  
'l JAGA 1056 2676,  12 Mar. 1956. 
" ' S e e  JAGA 19&6643, 16 Sep. 195E, JAG.4 1050,3109, 9 Sep. 1958; 

J l G A  1862!4268, 2 0  Jul. 1862; JAGA 1862,4307. 14 Aug. 1862. 
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Order applicable to retired regular military personnel,l'' and a 
group of rules f a r  its application began to evolve. 

In 1966 i t  was decided that the Executive Order did not apply 
to a corporation organized under the laws of one of the United 
States, even though a majority of the stock of such corporation 
was owned by citizens of a foreign and the firm con- 
ducted its principal operations outside the United States.*ns Sub- 
sequently, i t  was held that if the corporation was a wholly 
owned subsidiary of a foreign corporation, and it v a s  organized 
and incorporated within the United States, the provisions of the 
Executive Order were not e.pplicabIe.~"~ However, in the case of 
a wholly awned subsidiary of an American corporation organized 
under the laws of B foreign country, the Executive Order was 
deemed applicable. In such a situation it was held that the ap- 
plicabilitr of the order could be avoided by accepting employ- 
ment with the parent corporation with the understanding that 
duties were to be performed with the foreign organized subsid- 
iary firm only so l a ~  as all campenjation was paid by the parent 
corporation, because 'I .  , . the fact  of ownership in such a case 
establishes that employment by the domestic corporation serves 
a legitimate business purpose." The Executive Order is appliea- 
ble whether duties for the foreign employer are to be performed 
within the United States *"( or in a foreign country: and i t  would 
appear that  any degree of competition, no matter how alight, 
between the foreign concern and American industry would re- 
sult in a violation of the Executive Order,2o. 

"'JAG.& 1056/4902, 24 Oet. 1056. 
"'See JAGA 1056/4892, 24 Oct.  1056; JAGA 1066/3347. 3 Apr. 1866; 

"'JAGA 196414035, 25 Jun. 1064; JAGA 1066/4044, 21 Jun. 1066. 
"'JAGA 1063'4790, 16 Oct. 1063. 

"JAGA 1067/384S, 10 May 1961. 

JAGA 1063/6210, 0 Jan. 1064. 

'"JAGA i ~ e 6 / 4 0 2 6 .  20 oet. 1066 (l ife insurance d e s m a n ) ;  JAGA 
1966 4046, 16 Jun. 1966 W e s  of m a i l  parts t o  ~ r m s  manufaeturersl. 
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A much more difficult problem is presented when the fo re im 
enterprise is owned. wholly or partially, by a retired military 
officer. When the question first arose it p a s  given very little 
cansideiaiion. and a retired officer who \vas inrolved I" a par- 
tneiship. irhich 5 \ 8 9  incorporated under the laws of Peru. was 
advised that his corporate activities nere in conflict iwth the 
provisions of the Erecutire Order, even though he would sell 
only United States manufactured products ::' This question again 
arose in il case pertaining to a retired officer who owned a 
majority of the stack in the foreign corporation. The Judge 
Advocate General noted that there w i l d  no restriction upon re- 
tired military pemmnel awning stock in a foreipn caiporation, 
and thnt i t  had been prei iouslr  decided that the statute 21g which 
prohibited a retired Regular Army officer f rom representing a n y  
one in a sa!e to the Army was inapplicable to an officer who 
was self-employed or \who owned a substantial majority of the 
shares of the corporation which he represented.?l0 Upon this 
basis he altered his prior opinion and found no objection if a 
majority of the stock in the foreign corporation was oimed by 
the retired afficer."' 

There appears to  be some concern in the Office of The Judge 
Advocate General of the Army as  to the extent of Executive 
Order 5221, and some degree of doubt was expressed concerning 
the piopriety of a retired Regular d r m y  officer entering the m -  
lJOSt business. In answer t o  a question as to whether the Executive 
Order was applicable in such a case, The Jridpe Advocate Gen- 
eral said:  

Howeier.  the order doer not prohibit a retired Regular Army of-  
ficer from erterine into h n  own buiiness of mpor t ing  foreign 
goads, as long a3 his  business IS 8" independent enti ty and i s  not 
funded. supported or managed ~n an? slgmfieant manner b s  B 

f o r e i p  business S u c h  a bu i ine i i  must not be operated in such a 
X,BS t ha t  I t  IS a mere agent or ~ r r n  af the f o r e h  burinesr. It 

m e  such a corporation would usosliy be 
areho!ders and corporate ernplayeei and not 

~ 

' ' J I G $  1950 G100. 9 Sep 1959 
"14 U . S C  5 281 ( 1 9 6 4 ) .  
: 'O JAGA 1966 4678, 21 Dee. 1886. 
"'JAG.4 1067,4661, 11 Oct. 1967. 
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prohibited employment relst ianship if the funds are comingled 
with fund8 received a i  a result of the corpor8tion’s domestie Jelling 
aetivitiea. . . ?’ 

The Judse Advocate General of the Army has consistently 
stated that he will not render ad\,isary opinions on whether or 
not employment with a particular foreign firm will amount to a 
violation of the Executive Order, because business conditions are 
subject to However, in a t  least one case, as a result of 
review of B statement of employment filed by a retired Regular 
Army officer, i t  was noted that he was employed abroad by a 
foreign corporation. He was thereupon advised that he should 
arcertain whether his employment fell within the prorisions of 
the Executive Order.*?‘ I t  is the position of The Judge Advocate 
General and the Department of Justice that whether a foreign 
firm is in competition with American industry depends upon the 
facta of its particular Retired officers who have 
questions on this point are advised that i t  is their duty to comply 
with the Executive as “the Department of the Army 
considers it to be the responsibility of the individual officer to 
avoid violation of federal law and regulations, and to order his 
affairs accordingly.” “Ii Such officers are d s o  advised that they 
might wish to consult THE WORLD TRADE DIROCTORY REPORT *I’ 

to ascertain the competitive position of their prospective em- 
ployer.218 

B. R E S E R V E  OFFICERS 
Until 1962,  retired reserve officers were not considered to be 

within the category of persons to whom Executive Order 5221 
was applicable. The primary basis for this view appeared to be 
based on 10 United States Code section 1 0 3 2 ,  which gave statu- 
tory authority for reserve officers, with the permission of the 
Secretary concerned, ta accept employment with foreign govern- 
ments and agencies thereof, and 5 United States Code section 
2105(d) declaring such persons not to  be employees or individ- 

‘“JAGA 1967/4667, 21 Dee. 1867, a t  P. 2. 
“‘See JAGA 1863:4783, 23 Oat. 1863; JAGA 1064/4216, 14 Jul. 1864; 

JAGA 1867/4376. 13 Sep. 1867. 
‘“JAGA 1063,3400, 16 Jan. 1863. 
=JAGA 1964/3644, 8 Mar 1964: SAGA 1967/3476,13 Sep.1967; JAGA 

“‘JAGA 1865/3814, 2s Mar. 1865. 
“J.4GA 1967/8387, 27 Jan. 1967. 
“‘Published by the Bureau of lnternationsl  Commerce, Umted States 

Department of Commerce, WaahingOn, D.C. 

1967 3387, 27 Jan. 1867. 

-JAGA I ~ G ~ , S S ~ T ,  ZT ~ s n .  IBG~; JAGA i s e w s 4 4 ,  8 ~ a r .  1864. 
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uals holding offices of trust  or  profit or  discharging official func- 
tions under or in connection with the United States.'<" Thls view 
was radically chsnned by a decision of the Comptroller General 
wherein he held: 

The rrghr of B retired member of a re~erve  component of the 
uniformed i e n i e e ~  who IS in receipt of retired pay bzsed upon 
length of service t o  accept en:pla).ment with a foreign p n w t e  con. 
cern not eonrralled by a foreign government is subject t o  Executive 
Order S u m b e r  522? 

In considering the effect of 10 United States Code section 1032 
upon this matter, the Comptroller General said: 

I t  IS araumed tha t  the Secrersry would not ~ p p r o v e  such foreign 
Exec". f tha t  emplaxmeit %>a% prohibited by 

Thus, with the stroke of a pen, the Comptroller General, relying 
upon "military status," brought under the provisions of the 
Executive Order a sroup of retired officers long favored by 
Congress, and, by ignoring the prior enunciation of intent by 
Congress, severely limited the right of this group to be exempt 
from article I, section 9, clause 8, of the Constitution. 

This decision \vas looked upon with almost diabeiief by The 
Judge Advocates General of the Army and Air  force::^ The 
Judge Advocate General of the Army initially determined to 
view it  with "caution"; 1 1 ~  and The Judge Advocate General of 
the Air Force launched an  attempt to hare Executive Order 5221 
rescinded, which was unsucceasful " 

Following rejection of the effort of the Air Force, The Judge 
Advocate General of the Army, proceeding with "caution," held 
that a retired redesve officer did not need permmion from the 
Secretary of the Army to accept employment with a privately 
owned foreign corporation::' By 1967, the "proceed with cau- 
tion" doctrine nas abandoned and i t  waa decided that permle- 
sion of the Secretary of the Army was required before accept- 
ance of employment with a foreign corporation even though the 
foreign corporation was not in competition with American in- 
dustry,'-- and that if a foreign eorparatian x<-ere wholly or par- 
tially controlled by a foreign gmernrnent, and in competltlan 

2 4  oet .  
10 May 

, 29 Jul. 

1963. 
1967. 
1965. 
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with American industry, approval of the Secretary should not be 
granted."*8 

C. ENLISTED PERSONNEL 
There is no opinion holding the provision of Executive Order 

5221 applicable to retired enlisted men. On three occasions since 
the Comptroller General held the order applicable to retired re- 
~ e r v e  officers, The Judge Advocate General of the Army ha6 
stated that he does not find it applicable to retired enlisted 
men.p= 

I t  appears that the rulings concerning enlisted men should be 
viexed with great caution. It is difficult to understand haw a 
retired enlisted man can be treated as an "officer" for the pur- 
poses of the constitutional prohibition, but not for the purposes 
of the Executive Order.zsn 

I ' l l  PI:OB.\BLE ('0S.SEQCESCES FOP. V10L.ATISG 
EXEC1 T I \  E ORDER 5221 

What then is the effect of a violation of Executive Order 5221 
by a retired officer? In 1965, after advising a retired major gen- 
eral of the applicability of the Executive Order, it was stated: 

Violatian of the Executive Order by a retired officer of the Regular 
. 4 m y  would constitute an offence punishable under the Uniform 
Code of Jll l i tary Justice."' 

In his 1962 opinion applying the Executive Order to retired 
reservists, the Comptroller General said : 

[Alcceptsnee of employment by a retired Reserve officer eontr&ry 
LO The provmons of the Executive Order would not automatieally 
terminate the member's retired Re3en.e 

In 1963, The Judge Advocate General of the Army noted that 

'2dJAGA 1967,3463, 28 Feb. 1867. 
'"JAGA 1964 3669, 14 Apr. 1964: JAGA 18W3311, 17 Nay 1866; 

JAGA 196614463, 27 Sep. 1966. 
'"Indeed, JAGA 1864,3669, I 4  Apr. 1964, seriavaly weations why the 

Executive Order doer not apply to retired enlisted men, bu t  eancludea that ,  
BQ long BQ opinions exdudin. this n o u p  from the application of the 
Executive Order m e  not challenged, k t  is best not t o  raise the issue. 

"'JAGA 1816,1707, 1 Jul. 1951. The backup papers for  this opinion bear 
the note: "Coordination: Mil  Justice Diu." Thin i s  the only t ime in any of the 
~pin lana  dealing with either the constitutional prohibition ~r the Executive 
Order chat any  mention i s  made of the fac t  tha t  violation of the provisiona 
of either might result m disciplinary action by eourt.martia1. Compare 
JAGA 1962,3644, 23 Mar. 1962, and JAGA 1862,3436, 9 Feb. 1862. 

" ' 4 1  COMP. 003. 715 (1962) (headnote 3 ) .  
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the penalty for violsting the Executive Order had never really 
been  determined.'^' In 1967, he added: 

Hox,eier. 103s a i  retired pay for t h e  permd a i  empiaimeat is 
not an .nronie~iab:c coniequence" 

Thus, the real effect of violatins the order appears not yet firmly 
settled. 

SECTIOl- 9, CLAUSE 8 

By 1961, in reliiince upon the "substantisl effect" doctrine -'. 
of the Comptroller General, The Judge Advocate General had 
solidified his opinions as to the penalty to be assessed f o r  accept- 
ing office under or employment with a forelgn state in contra- 
venrion of the constitutional prohibition contained in a r t m e  I. 
section 9. clause 8 In a case i n i ~ l r i n g  the acceptance of elected 
office in the Philippine Islands by a retlred enllsted man he raid:  

A violst ion 0: ti? clted p m f m  of the U n t e d  States Canar~rurion 

Later, in a case inrolnng the acceprance of employment with the 

Coneresshond conienr I S  obtained or until  you terminate the pro- 
hibited emplayment.~' 

IX SOLSDSESS OF METHODS USED TO ENFORCE 
THE COXSTITUTIOSAL PROHIBITIOS AXD 

EXECUTIVE ORDER 6221 

I t  thus appeal8 that the Comptroller General and The Judpe 
Advocate General of the Army ivould e m ~ l o s  reemindr  auei- 

JAGA 1963 5219, 5 Jan. 1861. 
" 'JAGA 1966 3674, 23 Msr. 1965. 

" JAGA 196: 3773, 28 Apr. 1 9 6 i  (emphrsla added). This was e les~ ly  B 
ease of the acceptance o i  office under a farelpn nation. There 1% no 
exp1anat.m ~n the ~ p m o n  far the use of  the term "employmenf" underscored 
above. Most likely !he use of  the term WBQ msdu i r t en t ,  b l t  it IS palalble that 
rhe author of thia  o p m a n  did not wish t o  face the m u e  of whether the 
acceptance of n farelgn office would vacate the "affiee of an enhated man on 
the retired ht," ergecislii. when the office holder was not B citizen of the 
Cnited Statei .  

'8 see t e y t  accompan,ing footnote 202 supra 

-'JAGA 196714620, 4 Dee 1967.  
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tionable means ta enforce their rulings that the constitutional 
prohibition and the Executive Order are applicable to retired 
military personnel. Neither the Constitution nor Executive Order 
6221 provides a penalty for violating the prohibitions contained 
therein. There is no basis for contending that either provision 
is self-executing in that an automatic vacation of onek office 
would occur upon a breach of the directives. Congress has not by 
statute provided a penalty far breach of either article I, section 
9, clause 8, of the Constitution or Executive Order 5221, and 
there has been no further implementation af the Executive Order 
providing a penalty for its violation, 

The Supreme Court, in Galvey F .  Cnited States,*'i held that 
where an act of Congress declares that an officer of the govern- 
ment or public agent shall receive a certain compensation for 
his services, which is specified in the l ax ,  undoubtedly that com- 
pensation may neither be enlarged nor diminished by m y  regu- 
lation or order of the President, or of a department, unless the 
power to do so is given by act of Congress. In 1903, the Court of 
Claims, in a case involving retired military pay, held that if the 
salary or compensation of an officer or employee of the govern- 
ment is by statute fixed and certain, i t  can be neither increased, 
decreased, nor taken away by other officers of the 
In 1916, the United States Supreme Court reaffirmed its deci- 
sion in the Galvey case by holding that if Congress specified 
when and under what circumstances an officer was to be paid, i t  
was without the province or authority of a lesser official or 
department to withhold such pay without atatutory 
In Cnited States 2: Gay, the Supreme Court said: 

menf: but punishment only after charge and conviction. . . .1" 
In the Gau C P S ~  the Court went on to hold that even if the actions 
of a retired officer were culpable, since the loss of his pay could 
only result from an act of Congress or as punishment by caurt- 
martial, i t  vould be illegal to withhold the pay of one living wr 
employed abroad. In  1961 the Supreme Court of the Cnited 
Slates reviewed an administrative determination, made by the 
Department of the Army. not to deliver to certain "Korean War 
turncoats" T J ~ Y  that accrued while they were held CaDtive bv the 

"'182 U.S. 595 (1901). 
"'Geddei V. United Statea, 38 Ct. CI. 428 (1803). 
'*United Staten Y. Andrews, 240 U.S. 90 (1816). 
"'United State. Y. Gay, 264 U.S. 358 (1861). 
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Korth Koreans.z.z The Court reasoned that if this action were 
allowed to atand it would be tantamount ta holding that an execu- 
tive department could annul  and defy an act of Congress a t  its 
pleasure. Noting that a soldier's entitlement to pay is dependent 
upon statutory right, the Court said: 

If a soldier's eonduct falls below o speelfied level  he 1s subject to 
discipline and his ?uuniihment may include the forfeiture of f u -  
ture . pay. But a soldier who has not received ruch a ponirh- 
menl f rom a dbls canrtilu'ed court-martial Is enti t led t o  the iratu- 
tory pay and sll~wences of his grade . . however ignoble B soldier 
he may be The mere fact tha t  mn officer o r  aaldler is under 
charges does no! depr iw him of his pay and allawanees. Such 
forfeiture can on!y be mpiosed by the aenrence of a lawful caurt-  
martm1.'" 

If the pay of retired military personnel accused of violating 
either the constitutional piohibition against acceptance of office 
or emolument from foreign states or the terms of the Executive 
Order bv engaging in employment with foreign concerns in com- 
petition with American industry cannot be legally withheld 
unilaterally. is it possible to pire "substantial effect" to these 
prohibitions by obtaining from the retired person an agreement 
to wai\-e his retired pay for the period of such employment or until 
he obtains consent of Congress to engage in such act 
this alternative, the answer must be gib-en in the ne  
public policy forbids giving any effect whatsoever to an attempt 
to deprive by an unauthorized agreement, under the guise of a 
condition or otherwise, the right to pay given by a statute.:' 
In the event an agreement, either express or implied, were to be 
made with a aupezior official t o  forego recejpt of retired pa). ~n 
lieu of the institution of disciplinaiy praceedings, public polic) 
would be e ~ e n  stronger against the recognition of such an agree- 
ment. The Comptroller General has indicated, nevertheless, that 
a waiver of retired pay by an Army enlisted man may be con- 
sidered effective if it is construed as a renunciation of his retired 
status, and his Yenunciation of rnilitari status is aDprored by the 
Department of the Army:' To be so considered, however. the 
waiver must be unconditional, and the intent to renounce mili- 
tary or retired status must be clear. It is therefore clear that a 

"'Bell I .  Cniicd States. 366 L ' S .  393 (1961) 
'.'Id at 401-02, 404. 
"'See Galrey Y. United Stater,  182 U.S. 535 (1901): 8ce elm 20 COME 

CEN 41 (1840). 
"'20 COMP. DEN. 41 (1940) ; see ala0 OP. JAo1, 16 Oet 1363, as d i g e s t e d  in 

3 DIG OPS. 706 (19j3) 26 C O M P  GEY.  271 (1946), 36 C O I P .  CEW. 393 11356); 
21 c o w  GEI. 82'7 (1942). 

158 Am 6,218 
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waiver conditioned to last until the termination of the prohibited 
employment, or until consent of Congress for such employment 
is obtained, would be invaiid. 

X. SUMMARY 

According to current interpretation, retired officers and en- 
listed men are prohibited from accepting office under or employ- 
rrent with the governments, agencies, or instrumentalities of far-  
eign nations by the application of article I, section 9, c l a u ~ e  8, of 
the Constitution. This prohibition is founded upon the concept 
that  retired regular officers and enlisted men, because of the can- 
tinuation of their military status, hold office under the United 
States. But because of action by Congress, retired reserve officers 
are deemed not to hold public office, and thus are permitted, with 
the approval of the appropriate Secretary to accept civil em- 
ployment with foreign nations, their agencies, and instrumentali- 
ties thereof. Howerer, because of the restrictive interpretation of 
Executivs Order 5221, the braad approval granted by Congress 
has been limited, should the Secretary discover that the employ- 
ment is in competition with American industry. Retired enlisted 
men, however, not deemed "officers," are thus not inhibited by the 
terms of the Executive Order. 

XI. COSCLUSIONS 

The provisions of neither article I, section 9, clause 8, of the 
Constitution. dealing with the acceptance of office or emoluments, 
nor Executive Order 5221, are properly applicable t o  retired mili- 
tary personnel. The interpretation placed upon these prohibitions 
by administrative officers has imposed upon career members of 
the military a burden not piaced upon any other employee of the 
Federal Gorernment. 

It is not contended that the power does not reside with either 
the Congress or the President, 88 Commander in Chief of the 
Armed Forces, to  impose certain reasonable limitations upon post- 
retirement activities of military personnel, such as a prohibition 
against acceptance of employment with a fareign nation which 
is contrary to the security interests of the C'nited States. I t  is 
simply concluded that because of error which has crept into de- 
cisions pertaining to the canatitutionsl prohibition and Executive 
Order 5221, the application of these provisions has been extended 
to a group of persons who were neither intended to be covered 

159 *GO dlZ4B 
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by the terms thereof nor to whom the terms thereof are historic- 
ally applicable. 

If one were to contend that the underlying basis far prahibit- 
ing retired military personnel from accepting employment with 
foreign governments, agencies or Instrumentalities thereof, or 
with foreign corporations. partnerships, or individuals is t o  pro- 
tect the secrets of this nation, one would find i t  difficult to explain 
the basis for the decision allowing a retired officer to  train the 
military forces of a foreign nation in matters concerning nuclear 
weapons. Retired military personnel, who hare pledged their 
!oyalty to this nation on the fields of its battles. will not likely 
destroj- this nation by takmp adi-antape of their right to accept 
honest employmenr. The price the? hare paid in the past t o  sup- 
port their country 1s simplr not so cheap that it would be bar- 
tered away undei such conditions 

The sole underlying concept in the improper extension of the 
terms of those provisions to retired military per~onnel is to rule 
in  cases of questionable doubt in favor of the position most hkely 

I t  1s quite true that The Judge Ad- 
in the great majority of his opinions 
ividual concerned that a final deter- 

mination of the question of the applicability of these provisions 
could only be obtained from the federal courts Ha~vverer. a t  the 
same time these persons are also advised that should they accept 
employment deemed to be covered bl- these pro\-isioni, their re- 
tired income ~ 1 1 1  be withheld until consent from Congresr to en- 
gage i n  such actiritj- is obtained or until the employment is 
terminated. This threat to their financial security alone is more 
than sufficient to grevent litigilrion of the question. 

Retired military personnel hare spent the greater part of thelr 
adult life supporting and defending the Constitution of the 
United States and unhesitatinglj- obeying the orders of them Com- 
mander in Chief. By the very nature of then "military status" 
they are not prone to question these interpretations of law so long 
as the Inteipretations are not patently erioneous on their face. 
As a result many are unnecessanly deprived of the means to assist 
themselves financially, and, in many cases, the nation I S  de- 
prived of much good these people can accomplish in the world. 

This nation today i s  committed in all corners of the globe. Less 
developed nations are ciying out for assistance in basic skills as 
well aa technical knowledge f i am this land. Billions of dollars 
have been provided by the tax payers of this nation to m m t  the 
less fortunate. The Agency for International Development and 
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the Peace Corps are as much committed to the transfer of knonl- 
edge to underdeveloped nations as is the World Bank or the 
United Nations. In these days vhen  America needs, and is at- 
tempting, to influence the development of other nations, it is in- 
deed strange that a retired engineer in the United States Army 
may accept a position a i t h  the Cnited Nations as consultant on 
R project to construct a port f a  
Army enlisted man with thirty 
medicine may not accept a posit 
t o  instruct T'ietnamese peasants in the basic rudiments of 
hygiene: that a retired Air Force reserve officer, trained as B 
pilot, may accept B position as personal pilot for the prime minis- 
ter of Tanzania, but not as a pilot with British Overseas Airways; 
that  a retired Army chaplain may Serve a protestant parish in 
Quebec, but not teach in the schools of that province; that  a re- 
tired Special Forces sergeant may accept a position as security 
inspector fa r  Union Miniere ~n the Congo, but not as a radio op- 
erator for the King of Sepal:  that a retired Coast Guard enlisted 
man may not teach school in Tasmania: or that a retired Army 
sergeant may not become a minister in the Church of England. 

XII. RECOMMENDATIONS 

It is recommended that Executive Order 5221, 11 November 
1929, be amended to specify that i t  applies only to persons ac- 
tively engaged as officers or employees of the Executire Branch 
of the Federal Government. This simple amendment would ~ e r v e  
t o  place retired military personnel on an equal footing with re- 
tired or former civilian employees and officers of the Federal 
Government, who might wish to pursue employment opportunities 
outside the United States. 

Further, i t  is recommended that Congress enact a statute au- 
thorizing retired military personnel to accept any employment so 
desired with any foreign government, its agencies or instrumen- 
talities, provided that such employment w a d d  not be inimical to 
the security interests of the United States in the opinion of the 
Secretary of the military department concerned, and provided 
further that such persons regularly advise the appropriate mili- 
tary department of their location and pledge their willingness to 
respond to a recall to active duty as provided by l a w  Again, the 
effect of such a provision would be to afford equal opportunity for 
a class of persons who have fought to imure equal opportunity 
for others. Passage of such an act is not required ta provide the 
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conDressional consent envisioned by article I, section 9, clause 8, 
of the Constitution. Rather, such in enactment would be founded 
upon the responsibility of Congress to protect the security of the 
nation and =sure a military force to meet any contingency for 
the defense of the nation. 
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By Order of the Secretary of the Army: 

W. C. WESTMORELAND, 
General, Cnited States Army,  

Officid : Chief of Staff. 
KEXSETH G. WICKHAM, 
,Major General, Cnited States Army, 
The Adjutant General. 
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