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THE "CUSTODY" REQUIREMEKT FOR 
HABEAS CORPES* 

By Major Charles A. Cushman** 

I. THE F U S C T I O S  OF HABEAS CORPUS 

Habea8 corpus, we hare  ail been told, is a "discretionary writ, 
extraordinary in nature,  issued by a civil court to inquire into the 
legality of ani- restraint upon the  bodr of a person."' Historically, 
the a r i t  serred the funct ion of affording the prisoner a judicial 
inquiry into the  ralidity of his pretrihl restraint.2 In 1830, the  
Supreme Court put it  this w a y :  

The Xn: of Habrsr Corpus IS a hleh prerogatwe arxt. knoiin to the 
common la%?, the great abject of iahich is the llberatian of those a h o  
map be imprisoned without %vffiemt cs~se .8  

More recently. h l r  Chief Justice IYarren e x p m d i n g  the unani- 
f the Supreme Court in Peufo?, w .  RoiW s ta ied :  

t of Habeai Corpur 1s a praiedirsl device for subjecting 
, iudmal,  or private restraints on iibefi; to jvd~e1sl S ~ P Y -  

'This article was adapted from a them presented t o  The Judge Adrocate 
General's School, U.S. Army, Charlottesville V x g m  
member of the Seventeenth Advanced C&e. The 
Presented herein are those of the author and do not neceiianly represent the 
vlem of The Judge Advocate General's School or any other governmental 
L e P n r l  .i ... 

'* UEQC: Mdltary Justice Office Force Lo-irtic Command, FMF Pacific 
FPO Sa" Franciseo 86GoP. Vzernai; B.A.. 1959: LL.B., 1962, Emversits- 0; 
North Carolma; member of the Bar of the Dlstrlct of Columbia and the 
United States Covrt of Military Appeala. 

1 hlanva! for  Courts-Xartla!. United States, 1931. para. 2140. 
2 See generally Haltmff, CallaLeral Review of Conviotions %n Federal 

'391 T.S. 54 (1968).  

Cou7ts.25 B.U.L. REV. 2 8  11945). 
E r  P Y I I ~  K a t h n s .  28 C B ( 3  Per.) 193, 201 (1830) 

.i ... 
'* UEQC: Mdltary Justice Office Force Lo-irtic Command, FMF Pacific 

FPO Sa" Franciseo 86GoP. Vzernai; B.A.. 1959: LL.B., 1962, Emversits- 0; 
North Carolma; member of the Bar of the Dlstrlct of Columbia and the 
United States Covrt of Military Appeala. 

1 hlanva! for  Courts-Xartla!. United States, 1931. para. 2140. 
2 See generally Haltmff, CallaLeral Review of Conviotions %n Federal 

Cou7ts.25 B.U.L. REV. 2 8  , ~ ~ " ~ ~  
E r  P Y I I ~  K a t h n s .  28 

'391 T.S. 54 (1968). 
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50 MILITARY LAW REVIEW 

tins. Where It IS aiailable. it assures among other things that a. 
misorer ma? require hi3 jailer t o  justif? the detention under law.6 

I t  is apparent  that  the wri t  lie? to  enforce the r ipht  of per?anal 
liberty \%ith the remedy being "some fa rm of discharge from cus- 

a petitioner's current  detention. 
r. for  example. the idlowing cases. In ll 'aliei. v .  

ment and the ,,IICOnstItI,tiOnal:tr of the underlyinp coni ictian. 
Furthermore.  loner  fedeial m i i t s  ha re  fashioned appropriate 

conditional hahea? carpus order. as a veh:cle for post-Con~-mioii 
process. In Davis li. North Carolina,$ the  Supreme Court ordered 
the  release of a petitioner on habeas c 
case to  be postponed in order to  allow 
in nh:ch to  retrv petitioner.". The S 
De,8no.1Y reversed a laxer federal tout decision den 
relief and remanded the case t o  the di 
to  releare the petitioner if after a ' 
fails to  afford the appl:cant a hearing on his claim of an iniolun- 
t a r s  confession or  rerr? him. )lore recently, in ShelJo>d L. .lJas- 
t ~ l l , : ~  the Supreme Court he!d that  since the state t r ia l  judge did 
not fulfill hi3 dut) to  prorect the petitioner f rom the "inherently 
prejudicial publicity which saturated the  the  ease 
w a s  remanded to the dwtrict court "with instruction, to  issue the 
writ aiid order that  Shepard be released from custody unless the 
State  puts him to ita charges again within a reasonable time."'; 

Tnese decisions apt:? illustrate the fact that  habeas relief is 
substantially broader rhan merel5- ordering the immediate release 
of an  applicant from unlawful detention. Furthermore,  it is rub- 
mitted that  habeas relief operates not only on the body of the 

I1 i d .  a t  396 

I 3  Id. BL 383. 
14 i d .  

-384  U.S. 333 (1966). 
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HABEAS CORPUS CUSTODY 

petitioner, but on the underlying conviction. By ordering the appli- 
cant's release. the court's order preclude8 the custodian or warden 
from thereafter detaining the  applicant under the invalidated con- 
viction. Hoi\ever, in these latter cases where the petitioner was 
able t o  s h m  to the satisfaction of the court tha t  the basis for  his 
present confinement is unlawful, hia release was postponed and 
conditioned on the state'a r e t r r ing  him a i t h i n  a specified period of 
time. Such conditional orders ha ie ,  in recent times, become quite 
common in habeas cases :I6 

Courts hndmg ~n favor oi applicants are frequently reluctant t o  
ordei them immediately dmehareed from custody, where there is no 
bar to the re-proeecutmn of the charges against them. A deriee 
sometimes used is the conditional order. providing ior release at the 
end o i  SIX months (or some mii lsr  and extensive permdi unless B 
new conalc:ian LI obtained within that t 

Since the extent of judicial inquiry b. 
scope of this article, reference to the contemporary function of 
habeas corpus i d  made in th i i  article insofar aa I t  invslves t he  
court's discussion and disposition of the statutory requirement of 
"in custody." 

ally Ez parte Bollman, 8 U.S. (4  Craneh) 75, 83-101 (1807) ; 
111. 293 L'.S. 131, 136 (1931) 

J U S ~ I C B  thereof, the d.irrict eourtr and any wemt  judge r.lthln thelr respec- 
t n e  :unsdietmns. The order of Q e m u i t  judge shall be entered m the records 
of the district court  of the diitriet wherem the reitramt complained a i  1s had. 

"(bi Tie Supreme Court, an) juatm thereof, and any emcult judge may 
decline t o  entertain an application for a a n t  a i  habeas corpus and may 
transfer the apglicallon far hearing and determmatmn to the dx t r l e i  court 
haiine :urisdwlion t o  enrertam it. 

"iei T l e  w.f of habeas carpus shall not extend to B pl~ioner unless- 
ill He IS in custody under or bs  e ~ l o i  of the authorits a i  Umted States 

Or is  eommiftedfor tnal  before enme court thereoi: or 
( 2 )  He is ~n eustods ior an act done or omitted m pursuance of an Act 

of Congrerr.ar 8- order, pmeers, judgment of decree of a court mr judge of 
the L-mted States, or 

( 3 )  He 18 ~n euitody in violation of the Comtitutmn or l a ~ s  or treatlea 
of the Umted Staten; , . . .I' 

3 



50 MILITARY LAW REVIEW 

ter  observed t ha t  the  "orernhelm. 
s filed in the federal courts are 
( 3 )  of title 28. United States Code  

(1964), xshieh provides: "The wri t  of habeas corpus shall not er- 
tend t o  a pr imner  unless . , . [inter  a l ia]  he is 111 custody in viola- 
tion of the Const:tutian or laws 01. treaties of the  Umted 
s t a t e s . .  ." 

States re\eals that  several terms hact been used t o  hmit the a ~ a i l -  
abilitl- of the v n t .  The origin of the wri t  of habesa corpus in this 
country can be traced TO the Federal Judiciary Act of 2 1  Septem- 
ber li89,21 v h x h  authorized federal judge? tu i F w o  >wits of ha- 
beas corpus 011 behalf of persons in federal custody. In  section l? 
of the Act .  tne ' 'cauds of commitment" was made the "purpose of 

4 
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powers tha t  can be conferred upon them. I t  i s  a bill of the largest  
liberty.' "*E In 1874, the jurisdictional g ran t s  af , arlier legislation 
were consolidated in section 753 of title 13 of Revised Statutes of 
1874.g6 Section 163 provides: 

The writ of habeas corpus shall in no case extend to a p n s o n ~ r  
in jail, unless where he is in custody under or by oolor of the 
authority of the Umted States , . , or is in cvntody in vhlation of the 
constitution or a i  B Is_ or treaty of the Umted States. . . .8 

Here, in section 753, the clause governing the issuance of the writ ,  
the expression "in custody" was substituted for  the phrase "re- 
strained of his or her liberty." Except for  minor changes in phra- 
seology, o u r  current federal habeas corp%s legialation is a codifica- 
tion of this 1874 Act. The phrase "in jail" has been omitted, but 
the reriser'a notes indicate that "changes in phraseology [were] 
necessary to effect the consolidation."*a Also, the words "for the 
purpose of an inquiry into the cause of the restraint  of liberts" in 
t i t le 13 of Revised Statutes of 1874, seetian 7 ;Z ,  were deleted be- 
cause they m r e  considered t o  be "meiely descriptive of the 

As a corollary of the custody requirement, the common law re- 
quired that if the petitioner'r detention i s  in violation of t he  "fun- 
damental requirements of la\,-, the indiridunl is entitled to his 
immediate reIeme."J~ Severthele 
federal legislation and Its substa 
so writ ten as t o  authorize flexible relief. However, until recently, 
these Statutes hare been construed Etrictlp to  require the petitioner 

ubject to an immediate and confining 
close reading of the current federal 

s ts  tha t  relief need not be limited to 
discharge from ail cuarody. Today, the relief authorized is to dis- 
charge the n n t  "as luw and justice require."'? Furthermore,  the 
18E7 Act prmided tha t  "if it ahall appear that the petitioner is 

g 5  Id.  at 417, puul iw  Rep. Lawrence of Ohio, COPG. GLOBE, 30th Cang., 1st 

28 Rer. Stat 56 751-E3 (1874), 13 Stat. 142. 
seri .  4lEl. 

. _._.. . .. 
5228 E.S.C. b 2243 (1964) 
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depnxwd of his or her liberty, in contravention of the  constitution 
or lawrr of the  Cnited States, he or she shall forthwith be dis- 

The Supieme Court has rerentij- said of the Great K r i t :  

Of course, that wit a!tia).i could and still can reach behind 
prison walk and i rm harr. But I t  e m  do mare. I t  is not now and 
never has been a statlc, n n r r m ,  formalistic remedy; its scope has 
grown t o  achieie I t  grand purpas-the proteetion of mdwdualr 
againsr erosion of their right to he i r e  from wrongfu! restraint3 
"pan r'neir Iihert;.?6 

is not limited tu re i ie iv i  
Ariarainpi>-, tne ndt l l ie  

le w i t  of habeas corpus ha?  developed 
hich may,  i n  :he proper mse, issue to  
ief. to  adjudicare promptly the  raiidity 

of the chalimged restraint, and to determine on the meiii. t h e  
allegation of depri ia t iona of caniritu:ional nghr??.  

t h a t  these descriptions of the modern 
indicate t o  this \ t r i t e r  tha t  the loner  
r to  faahioii appropriate relief t3 peti- 

tioner.. nheiierer it appears tha t  the ie  has been B violation of 
constitutional due praceas or  statutory right.. 

11. THE X E A S I S G  O F  CUSTODY 

t court hhs jurisdiction under the federal 
g i a u t  a i n i t  of habeas c o ~ p u s  to a pris- 

15 sect ia i .  Therefore, the  threshold pues- 
tion a h i c n  must ire i e d i - e d  1, wheiher the degree of restraint 

6 
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upon one's personal liberty is sufficient "cuatody" to  war ran t  the 
issuance of the wri t .  

In 1886, Mr,  Jurtice Niller speaking for the Supreme Court in 
Wales F. W h i t n e p  stated tha t  the scope of habeas corpus encom- 
passes: 

Confinement under eiill and enminal process. . . . Wires restrained 
by husbands, children withheld from then proper parent or guardmn. 
perrons held under arbitrary custody by private Individuals, as in B 
madhouse. as _ell SI thare under military control. , , .9 

Fur thermore, Xr.  Justice Xiller acknowledged the difficulty of ju. 
diciallr defining the ambiguous meaning of the word "custody" far 
purposes of habeas corpus when he ohserred:  ' 'Obiioud?, the ex- 
tent  and character of the rest raint  which justifies the writ must  
w r y  according to  the nature  of the control which is  asserted over 
the par ty  i n  ohctle behalf the wri t  is prayed."" Unfortunately, 
this  problem of definition continues to plague the jur is t  and frus-  
t ra te  the petitmner 

Recent case law suggests that  the federal courts are departiiir 

f a r  ten 3-ears as a hahirual offender. While s e n i n g  sentence, he 
petitioned to B federal district court for  a n r i t  of habeas corpus 
alleging he was being held in custody in  violation of his cmst i tu-  
t ional  r ights  by having been denied counsel a t  his firet t r ia l  in 
1946. Thls petition was d i m m e d .  Khile  Jones' appeai was pend. 
inF in the Pourth Circuit Court of Appeals, Jones mas paroled. 
Thereafter, the Court  of Appeals dismissed the petition as moot 
inasmuch as dones was not in actuai physical confinement. The 
Supreme Court  reversed and held tha t  a s ta te  prisonel. on parole is 
in the control of the parole hoard and therefore in custody for  
purpose? of federal habeas corpus. In  holding that  the s ta tus  of 
parole IS sufficient custody. the court equated the requirement of 

89 114 K.S. 564 11885). 
40 id. at i r i .  
41 I d .  
49 3 i l  U S. 236 (1963). Prior to Jones only TWO states, Florida and Callfor- 

nls, lhad held the status of parole t o  be a sufficient restraint upon 1iberi)- to 
eansriture cuatady Sellers % .  Bridper. 153 Fla. 586, 15 So.2d 293 (19431; 
In re hlarzee, 25 Cal. 26 791, 154 P.2d 873 (1945) 

I 
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"in iu.tadr" wirh a n r  ' ' rezuaint  of liberty'' and rejected the 
Fourth Ci rco i t ' z  contention that  a \\-fir may issue 0,111 when the 
petitioner ii 111 a m t d  phipici.! L u r r o d r :  

h 
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which tried and convicted him just  as much as the priaoner on 
parole i i  in the legal custody of the parole board or the  attorney 
general. Of course, there is a l iv~ys  the threat of incarceration for 
violation of any of the imposed conditions. Since the3e restraints 
and conditions are so similar, i t  ia submitted t h a t  the probationer 
and the  indiridual under a suspended aentence should be able to  
seek habeas relief. However. the c a m  are  not unanimous. 

The S i n t h  Circuit in Benson 8 .  Califoi.nia'a relying on Jorias 
held that probation constitutes sufficient "cuetodf' for issuance of 
the writ. In A i k e t n  c. IT-ilso,2,iQ a prisoner ahose  adjudication as 
iln habitual criminal resulted :n his ineligibility for probation was 
entitled to habeas relief to  attack the validity of a prior convictim 
an federal constitutional grounds. Arketa, who had been convicted 
an two occasions. asserted tha t  if his first comiction were declared 
void he would be entitled to probation on the second conviction 
instead of confinement. Though not relevant t o  its decision the 
Kmth Circuit Court of  appeal^ stated that a "convict who ia on 
probation ia as much in custody as one who 1s on parole; he remains 
subject to  the control of the probation officer and the court."." 

However, there are t a o  conflicting decisions iiivolving SUE- 
pended sentences. In Wa11.sr L.. .Sortk Caro 
petition \%-as entertained t o  attack a 30-day S U S P ~  
violating a building code regulation. The court 
tioner under a mapended sentence ia in custods 83  long as the 
convicting court has the power t o  vacate the suspension and order 
i t  into execution. In reaching this decision, the court reasoned tha t  
the expectation of fu tu re  irnpris 
liberty t o  inrake the writ. Howe 
t i m e r  had been coniicted of ar 
ceded weapon, but XE given a 
c h a w .  In  entertaining the \ \n t  the court stated it a.ould consider 
only the robbery conviction since B suspended sentence ia not such 
a restraint  of liberty as to warrant habeas corpus conaideration. 
Although the decisions are not umform, there a ear to be few 
substantial differences between the status of parol 
exprfisly held by the Supreme Courr i n  Jones c. C 
a sufficient restraint  of liberty to invoke the aid of habeas corpus 

4d 328 F.2d 1 5 9  (9th Clr. 1964) : sac Garmck Y. hllller, 81 Neu. 372, 403 P.2d 

49 3 i 3  F.2d 582 (9th Cir. 1867). 
: o l d  at 683. 

810 (1965).  

1 2 6 2  F Supp. 102 ( W  D F .C .  1 9 6 6 ) .  a f ' d  372 F 2d 129 (4th Clr 1 9 0 1 ) .  
F. Supp 5 3 1  (D N.J. 15631. W r l  332 F.2d T94 (3d Cir. 1964) 

9 
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and the restrictions and conditions of p r o b a t h  and a suspended 
sentence. 

Another area where judges ha re  displayed differing attitudes 
towards the custody requirement is in regard t o  the restraints 
surrounding the petitioner a t  liberty on bail. Because the wit of 
habea- corpus v a s  originally a device to  decure a judicial intiuirs 
i n t o  pretrial imprisonment." petitions have beeii denied if  
tention involved a lesser farm of res t ra int  of liberty. T h  

undertaking that  he shall appear  a t  the t ime and place designated 
and submit himself TO the juriidictioii and Judpment  of the 
court ' ' 5 4  Practically .-peaking, the i e f u s a l  of a Court t o  en texa in  
habeas corpus on behdf  of a defendant o n  
cient rer t ra int  of l ihei t j  1s normsliy not 
apiliicant o i t h i n  a -hart period of t.me will 
and can then, most cert?inlv, petition the 
relief. Furthermore, the legal consequences flois-inp from a refusal 
to enterrain t h e  petition are not s!sn.ficant 1 

ccnricted defendant has not .  as yet. erha 
remedies. For example, in  Diiiieombr 9;. 1 
ielief was refused B coni-ictea defendant on bail for faijure t o  
exhaust state jud ic ia l  remedies no:mthstnndins the court's finding 
tha t  a p e r ~ a n  released a n  bail iz. i e g a l l ~  i n  cu-tad? f o r  purpose? of 
the federal habeaa corpus statute. 

In an earl!- Serenth Circuit derision the court held i n  . l I i lneh~~i~ie  

m f r e r  the Supreme Couit  
d tha t  a person at liberty 

.. ... 
Sfa!llngs v. Splaln, 213 C.S. 339 (1920) : Johnson V. Ho). 227 U S  211 

(191Y) 

10 
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Jol ins~n L.. H ~ z j , s Q  the Court  reasoned that since the applicant was 
a t  liberty on bond no fu r the r  relief could he granted h s  habeas, 
while in Stallings c. S p l a i r ~ , ~ ~  habeas relief v a s  denied on the 
theory tha t  an applicant on bond is not actually restrained of hi8 
liberty. Accordingly, most courts have held that the restraint  of 
liberty on an individual free on had is insufficient to invoke the 
habeas jurisdiction of a federal court.il Although the Supreme 
Court in Johnson and Stalhnos held that an individual is not in 
custody n h e n  he i s  at liberty on hail, the precedent value of these 

nable when considered in light of Jones u.  Cun- 
d that a petitioner on parole i s  "in custody" for 

purpose8 of habeas. I t  is submitted that the limitations placed 
upon an individual released on bail or bond and the parolee are not 
so dissimilar as to war ran t  different resulta, since both restraints 
"significantly restrain petitioner's liberty to do those things vh ich  
in  this country f r eemen  are entitled to do."oz 

It is suggested that since the function of the w i t  is to allon- 
judicial investigation into "the legality af the detention of one in 
the custody of another,"aa the test as to what  constitutes sufficient 
custody shsuld be the same for  the petitioner a t  liberty on bail 
regardless of the p x t u r e  of his case. To require the indi%idual a t  
liberty on bail or  bond to surrender himself for physical detention 
in order t o  obtain a factual determination of an alleged depriration 
of constitutional r ights i s  inconsistent with the function of habeas 
corpus nhich ia  to adjudicate promptly the validity of a challenged 
r ee t r a rL i4  Postponement of this hearing mag. in many cases, re- 
sult in the loss of evidence. Furthermore,  should the applicant 
prevail and obtain the relief requested, the state nou ld  be in a 
better position to reprosecute If a retrial  is deemed necesmry. If 
the function of the writ  is t o  protect "individuals against  erosion 

1( right to be free f rom w o n p f u l  restraints upon their  lib- 
5 habeas relief should be available a t  the earliest possible 

time notwithatanding the point in time of criminal prorecution. 
Accordingly, habeas corpus oueht to be available in those situa- 
tions where the petitioner has exhausted all other remedies. 

W 2 2 i C S  215 (1812).  
I" 253 L- S 339 ,1990). 
61 .Wen V. United States, 349 F.2d 362 (1st Cir. 1965) ; Xstysek V. United 

States. db9 F 2d 339 (9rh C n .  1964); Yass V. Maryland, 272 F. SUDD. 
371 ( D .  \Id 18G:l. 

Jones v. Curnlnaham, 371 U S. 236, 243 (1963). 
m Melialli 3 .  Hill, 293 U.S. 131, 136 (19341. 
84 Pegton Y. Roiue. 381 C.S. 64. 68 (1866). 
6 6  Jones Y. Cunmngharn, 371 C.S. 236, 243 (1963). 

11 
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Recently ~erera l  courts, relyinp on J m e s  T:. Cuiinmgham, h a w  
entertained habeas petitions an behalf of individual.? restrained 
by forms milder than actual phvsical ccntrol Dvnrombe 1 ' .  

Kern Yo7haf held that a criminal defendant who \%as nt liberty on 
bail pending appeal following a conviction based on a plea of w i l t y  
is lepally in custody f a r  pilrposes of habeas corpus In  June 1968, 
the Court of Appeals for the Seventh Circuit held, in B,t i .~is 9. 

leased from phraical confinement into the Cushdy of his attorney 
was sufficiently restrained of his liberty to question the delay of 
the state in bringing his case t o  tr ial  The applicant in this case 

'der. In Foster 8 .  G i l b e r U  the court, 
nknni. stated that "while petitioner has 

been released into the custody of his attorney. and such release 
frcea him from immediate p l y i r a l  confinement, i t  impose8 iondi- 
tiana which significantly confine and restrain his freedom. This is 
enough t o  constitute cuatodp.".' 

This trend of taking more seriously any restraints that  are im- 
posed on an individual's liberty ad  a basis for wan t ing  habeas 
petitions IS erident in deportation cases. a h e r e  habeas IOI'PUB has 
been utilized by aliens x h o  reek judicial review of them deporta- 
tion orders. In V a w a  %. Roaeribei.q~2 the court held that an individ- 
ual under a deportation order free on bond awaiting execution of 
the order ~ 1 8 %  subject t o  such restraint  a8 to  permit a habeas 
attack. Relyine on J o h e s ,  the court stated tha t  "the fact  petitioner 

i b  z ~ i  F. sbPp IO,,  IS.^ R I 196:. 
6- 397 F Zd 553 (7 th  Cir. 1868) 
6 ,  6 1  F 2d 908 (7th Cir. 1932).  

-Y  2 6 1  F Svpp 209 (S .D.  Fla. 18671. 
36E F Supp. 630 i D  ?i J 1963) 

id  at 213. 
72 237 F. Supp. 282 (S.D Cal. 1964). 
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has actual freedom of movement pending deportation doer not de- 
prive this court of jurisdiction to grant habeas corpus relief."78 
The court reasoned that since Varga could be ordered t o  appear for 
actual deportation a t  any time, his liberty was sufficiently re- 
strained for purpmes of issuing the w i t .  To the  same effect see 
r n i t e d  States er id. Xartiniei-Angosto z, .Wason," where the court 
iasued t he  >%?it t o  attack the  legality of a deportation order \\here 
the petitioner, \Tho was a Spanish seaman, had been released into 
the custody of his nife  and local parish priest, pending a final 
decision on his petition. 

The Supreme Court  has repeatedly granted habeas corpus t o  
determine the validity of an slien's exclusion from the United 
State8.16 Furthermore,  since the  Immigration Act of 1961,r6 t he  
only procedure by which an alien can test an order of exclusion is 
by habeas corpus. Suffice it to m y .  t he  current trend in case law is 
to construe the phrase "in custody" broadly and allow habeas at-  
tacks on a wide r,ariety of legal impakmentr  for which no other 
remedy lies. 

habeas corpus rerieiv of a sentence he w a s  not then serving. 
In Peuton, Chief Justice \Varren, speaking for a unanimous Su- 

preme Court, held tha t  a prisoner serving the first of two consecu- 
t ire sentences mag challenge the validity of the second by habeas. 
Accordingly, habeas corpus is available to a petitioner even though 
he is ns t  presently serving the sentence upon which the habeas 
petition is premised. In deciding Pevton,  the court overruled 
.Ile.Vallzj 9. Hili,7o which held t h a t  a federal prisoner cannot attack 
by habeas corpus a sentence which he is nor then serving and tha t  
habeas is  not available to secure a judicial deckion on a question 
which will not result ~n the petitioner's immediate release. 
McNal ly  alleged tha t  an unconstitutional sentence was being taken 
into account in computing his eligibility for parole. He fu r the r  

13 
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alleged tha t  if only his valid sentence were considered he would be 
eligible for  parole. In rejecting this argument, the  court reasoned 
t h a t  the Tint would only i ~ s u e  under the  statute "for the  purpose 
of inquiring into the  cause of restraint  of liberty"ao and  t h a t  a 
"sentence xh ich  the prisoner h a i  not yet h e w n  to  serre  cannot be 
the  c a u ~ e  of restraint ithich the statute makes the sub3ect of in- 
quiry."" Although the Court rejected BlcSal l i , '~  petitiaii B prema- 
ture, i t  did suggest tha t  mandamus of the  parole board would be  
the  appropriate method to  ~ecure  relief.g2 

In P t u i d i i  the Court r e i i e w d  . l IeXa!l~ and concluded tha t  i t  x a s  
inconsibtent with the purpose of the  wr i t  of habeas corpus. which 

tody' comprehends , , . the  entire duration of , . . i m p m a n -  
merit:'*' Thui ,  a priaoiiei 1s "in custody" in violation of the  Consti- 
tution I f  any c o n i e c u t i w  sentence he is sched:iled t o  serve was 
imposed as a result of a deprirarion of mnstitutiollal rights. 

However, even before Pr,,ta,r s e r e t a l  lower federal courts had 
refused to  adhere strictli- to  the . l l rSal / i~ ~ ~ i l e . 3 .  In  .Ilaitzil T. Vi#.- 
giaia,[8 the Four th  Circuit rejected the XeSally definition of C113- 
tody and held tha t  a "denial of eligibility for parole is a ??Stl.aint 
of libeity no less subctantial thaii the  techn:cal restraint of pa- 
role."*? The court  then reasoned tha t  habeas relief i s  aiailable to 
challenge :he legalit)- of a fu ture  sentence which the  petitloner has 
not  yet begun to  serre."" 

~ 8 ,  I d  a t  136 
F L  I d .  81 11s 

11 
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Recently, the United States Court of Appeals for the Four th  
Circuit extended the scape of Pellion F .  Rowe by granting relief t o  
a Virginia prisoner who was attempting to  challenpe a S o r t h  Car- 
olina conviction in a S o r t h  Carolina federal district court.Ol In 
holding that habeas is  the proper procedural remedy for  a state 
prisoner t o  attack, on constitutional grounds, a conviction in an- 
other state,  the court found sufficient restraint  in the Xarth Caro- 
lina detainer which i~-s.s filed with the Virginia prison officials and 
the Virginia commitment. The court noted tha t  the "prisoner has 
no  hope of release nntil bath authorizations are ended, for if either 
is withdrawn or expires, the warden will continue to hold him 
under the other."az Howverer, in Van Seoten T. P e i i ~ l s y i m n i a ~ ~  the 
Third Circuit Court of Appeals held that a Pennsylvania district 
court w a s  without jurisdiction t o  entertain a S e w  Jersey prison- 
er's habeas corpus petition challenging the validity of a Pennsyl- 
vania state court sentence which was scheduled to commence upon 
completion of the applicant's Sew Jersey imprisonment. The court 
reasoned tha t  notwithstanding Pevton, the federal habeas corpus 
statute limits the power of the federal court t a  isme habeas peti- 
tions to persons detained within it3 terri torial  jurisdiction.gi 
Therefore, the Pennaylrania district court had no jurisdiction t o  
entertain the habeas petition on behalf of a New Jersey applicant. 

The requirement that  the petitioner be "in custody" in order t o  
reek habeas relief is  most Significant is-hen the applicant seeks to 
challenge a Sentence which he has already served. Zimmeman v. 
Walkers6 held tha t  habeas relief was not available t o  a petitioner 
who had been released from military detention. In Zimmerman, 
the Supreme Court in densing a writ  of certiorari stated in a per 
curiam opinion tha t  since the petitioner had been releaxd f rom the 
cwtody of the respondents the case was moot. However, if the 
prisoner 1s in custody when his petition is filed, his subsequent 
release from confinement mi l l  not render moot his application for 
federal habeas c o ~ p u s .  In Carofos  v .  LaVallee,*6 a unanimous Su- 
preme Court  overruled Pa~icei. D .  Ellis,*' which had held tha t  expi- 
ration of a prisoner's sentence terminated federal jurisdiction for 

9 1  n-ord v Barth Caralma, 406 F.2d 352 (4th Cir.  1969) 
0 1  ii >/  ? i C  
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purposes of seeking habeas corpus relief, and held tha t  if the  peti- 
tioner is in custody at  the time he initiate, his application 
diction has attached notv i ths t sndme the prisoner's sub%q 
lease. I t  is clear t h a t  the rationale of Camfaa i?  limited t o  those 
s m n t i o n s  where the applicant 1s "in custody" when the petition i3 
filed, since the  federal habeaa corpus statutes8 expressly requires 
t h a t  the petitioner be in custody when the writ is iisued In dis- 
cussing the  statutory requirement of custod>-. t i e  Court stated tha t  
the  province of the wr i t  ''E to  proride an effective and speedy 
instrument by which judicial inquiri may be had into the  legality 
of the detention of a person.""' Yet, as one writer aptly obier red :  

If  . . [this] atatenlent i s  taken at face value. however, It is 
difficul* 10 tee what wrtiFcatm there 1% far cantinvine the habeas 
p ~ o c e d i n g  when the pmoner  has been released from the detention 

also noted t h a t  the  rplief in habeas c a ~ s  is not limited to  release 
from cwtodJ-, but the statute directs the judge to  "dispose of the  
mat te r  as l a w  and justice require. 28 U.S C 5 2243."Lu1 Therefore, 
by relying an the  s ta tu tow requirement to  "diepose of the  mat te r  
as law and justice require," the Court retsined the power to  de- 
ciare tha t  the  applicant's detention a-aa unlawful. even though he 
is released from all restraint before the court takes a c t i m  

Xerertheless, the  courts are uniform in holding tha t  habeas is 
not the  appropriate procedural remedy to  attack the  leeality of a 
fine. But, if the  non-payment of a fine is punishable by confinement 
and the  applicant is incarcerated, then habeas relief would be 

If the  fine and of the 

t i m e r  had been convicted and s 
a file. He then made applicatio 
the  imposition of the fine was excessive puni-hment and,  therefore, 
unlawful. In  re fwing  t o  entertain the  i r r i t ,  the  court held t h a t  

lt3Cah1ll  1. Biddle, 13 F.2d 825 (8th Cir.  1926).  
104 61 F. Supp. 7 0 1  (X.D. Cal., 1945) : c f 'd  164 F.2d 458 (9th Cir.  1 9 4 6 ) .  
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habeas corpus is not available to attack the legality of the imposi- 
tion of the fine which does not provide for confinement in lie11 of 
default in payment. Habeas is  also unavailable to aid a petitioner 
in recovering a partially paid fine.lcs These holdings a re  consistent 

nal function of the writ ,  which is t o  8ecure a 
to the legality of detention Since a fine without 

unishment for  non-Qayment imposes no restrie- 
tions or conditions upon the liberty of t he  defendant, there i8 no 
detention upon which habeas can attach. Therefore, 30 long as 
habeas coqms is exclusively a remedy for unlawful and illegal 
detention, an unlawful fine or forfeiture is  not a proper subject f o r  
inquiry. 

111. XILITARY STATUS AND T H E  CUSTODY REQCIRE- 
MENT 

As  earl7 as 1866 the Sugreme Court acknowledged t h a t  civil 
courts ha re  the power to entertain a r i t s  of habeas corpus f a r  
military prisoners."" Mare recently, in Burns v. Wilson''- t he  
Court atnted: 

The statute which vests federal court8 w t h  ~uriidxtion mer 
applicatiors for  haheas corpus from persans confined b>- the m~li*arg 
courts 1e the lame statute q-hieh i e i t e  them with jurisdiction mer the 
BppliestiUnS of perrons confined hg the e i r i l  ~0urts.108 

first concern of the court is to determine whether 
"in custody" far  purpose^ of habeas corpus relief. 
old question is how much restraint  an  one'^ liber- 

ty is necessary before the wr i t  will issue? 
In the  early case of Wales v. Whitnev,'os the Surgeon General of 

the S a w  sought habeas corpus relief from an order of the Secre- 
t a ry  of the Navy who had placed Wales under a r res t  and ordered 
him to remain !within the lirnlts of Washmgton, D. C., pe 
court-martial. In denring the writ ,  the Court noted that T 
required by his military duties to  remain within the D 
Columbia irrespective of his status of arreat .  In holding that this 
restraint  was not the r y g e  of "restraint  or impnaonment suffered 
by a person applying f o r  a writ of habeas C O ~ U U S , ' ' ' ~ ~  the Court 

17 



50 MILITARY LAW REVIEW 

stated tha t  "iomethinp more than moral restraint  i s  nece3sal-?. . . 
there must be actual confinement or the pre?ent mean9 of enforc- 

es does not d a n d  for  the prapoai- 
stody" if  a person is confined t o  a 

city An alternative ground for decision can be seen in tile fol loa-  
ing passape: 

?t t o  d rect  hmi i o  reside in tie c 

eiroral liberty by the order of arrest. 

orders, the order confining 1V 
Columbia subjected him to no 

t ia inr  i i a s  lawful, the Supreme Court  correctly 
er ,as not "in custody" ior puipo.-es of habeas 

In Ii  a l r s .  the C0ul.t declared, "There must be actual confinement 
or the present means of enforcing it.":" This 

been indicted under  Japaiieae ian for criminal nedigence in the 
operation of a prirateli- owned motor vehicle. Cozart's enl:rtment 
had not  expired, but he UBS retained i n  Japan by military authari-  
ties past the effective date of his rotation to the United States. 
Petitioners Germait and Blaharenho were air-aitinp retrial by the 
J a i m e - e  authorities fo r  rape. For the purpose of retrial they were 
retained in the serrice and in Japan beyond the expiration of their  
tour3 of obligated service. In  pranting their  petitions to  a l iov the  
petitioner? t o  attack the con?titutionality of the "Status of Forces" 

between the United States and Japan, the court no 
the petitioners were not at liberty t o  leare  Japan, t 
ientiy restrained for purposes of habeas corp 

112 I d  ai 569.70 
I I?  United States ez y e /  AItieri Y. Flmt, 64 F. Svpg 889 (D. Con". 1943). 

514 114 U S. 664. 672 ( 1 8 8 6 ) .  
115 Cozart V. U'nlson, P36 F.2d 732 (D.C. Cir. 1 9 5 6 ) .  
1LGld.  a t  733. 

See R. SOBOL, A HAADBOOB OF FEDERAL HIBUS C m m s  26-28 (1966).  
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habeas relief was held available 
tirelk- restricted" to the limits of 

his military installation. 
Accordingl>-, t is  these decisions indicate actual physical restraint  

is not necesrary, it is  sufficient if  the restraint  deprires the indi- 
vidual of going when and nhe re  he pleases. 
consistent x i t h  the historical function of the \ 
ical power nhich controls the petitioner's f r  
nh ich  determines the arailability of the writ. 

Hoaerer,  the writ  x i l l  not lie if the petitioner is  not restrained 
of his liberty.llg If the \writ isere issued in the absence of detention, 
the only effect of the ruling wauld be to render an advisory opin- 
ion. In Honpar z .  Ha,tniari,'?~ a retired officer of the Regular com- 
ponent of the United States Navy was convicted by general court- 
martial  and sentenced to dismissal f rom the service and t o  forfeit  
all pay and allm~-ances. In holding that habeas relief would not be 
granted t o  challenge the jurisdiction of the court-martial the court 
stated: "The court has no power to issue a writ  of habeas C O ~ P U S  
. . . where it appears plaintiff i i  neither under any farm of cus- 

petition a d  moot. the court adhered to the traditionai function of 
habeas as extendmg to cuatody and detention and refused to consi- 

owing from a bad conduct discharge. 

j 3  Mr. Justice Black stated: "Habeas 
corpus has also ntly regarded by lairer federal courts 
as the appropriate procedural vehicle for  questioning the legality 

- 1 6 2  F. S,.DP. 21 (D.D.C. 19S7),  r d d  on aihri g r o a e d s .  354 U.E. 624 
( 1 9 5 7 ) :  bee I n  *e  \leDonald, 16 Fed. Can. 17 (KO. 8741) (E .D .  &lo. 18611, 
rhere the w r i t  v a s  granted t o  sllow a petitioner t o  attack his confinement to 

"aSee F. FERRIS b. F. FERRII, JR., TxE LAW OF EXTRIORDIYARY 
B Imllrari arsenal 

1384). 
f ,  274 F.2d 429 ( 9 t h  Cir. 1969). 
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iectire Servxe Act of 1967 
contains a proiision concerning the arailabiiit? of judicial r e r i eo  
for attacking a d e c t i v e  service cla-sificatian or t h e  adminktrat i re  
procedures followed within the Selective S e r i i c e  Sy,tem The 1967 
Act  prot ide- :  

KO iudic:al review shall be made of the elzsslfication o r  grocers- 

fo r  a i n i t  of habeas corpus after his induction or he riin obti in  
judicial revieii b) raising his dawificatian 8 s  a defenie in  a cnml-  

20 
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certificate in his possession, and for  failure to  provide the Board 
with notice of his local status."!ll The petitioner had returned his 
draf t  card to the Government "for the sole of express- 
ing his dissent over the United States involvement in  the Vietnam 
conflict. The Court  reasoned that to limit judicial rex-iew to a de- 
fense in a criminal prosecution or to habeas proceedings a f te r  
induction would lead to "unnecessary harshness.":33 Thus, pre-in- 
duction judicial review is authorized in chase instances \%here a 
''person registers and qualifies for a statutory exemption" and the 
local board deprives him of that  exemptioii "because of conduct 01. 

alioned a petitioner to challenge his classification 
by habeas corpus eYen though he had not yet reported for his 
pre-induction phveical examination iior had been inducted. Fabisni 
wa8 an American etudying medicine i n  Italy. He \ \as ordered t o  
report for induction or be indicted after his draf t  board had re- 
jected his claim for a statiitory exemption as a medical student. In 
discussing the propriety of entmtaininp the ini t .  the court stated: 

The court ia of the opimon that the petitloner i s  preaentlr in 
ecniiruetire currod; of the gorernment by reason of the Umted 
States Attorney's d i r a c t m  t o  h m  t o  return t o  the Cnlted Statel  by 
Februrri 15 or be Indleted. H e i r  m i  free to go where he pleeres: IP. 
a sense, h e  IS enjoying ja i l  liberties.137 

This Theory of "constructii-e custody" WVB 

Colliiis v. B i i ~ n , l ~ ~  where under similar fact  
liberty 8 a 8  found so as t o  entitle the petitioner to a hearing on his 
petition fa r  a i r r i t  of habeas corpus The court  noted tha t  "as3um- 
inp tha t  one may be reptrained of his liberty though not held in 

105 F. Oupp 139 (E.D. Pr. 1952). 
371 5 8 .  23G.  240 11 i l  (1963) 
105 € SUPP 139, 143 (E.D Pa. 1952) 
5 6  F Supp 357 (9 .D.  Ala. 1911) 

145 F 2d 758 (5th Cir. 1 9 4 1 ) .  
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this coiicept deriated f rom the traditional definition of habeas 

stitute ruficient 
The court i’ecogii 
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agreed n i t h  the annlysis of the Diarrict of Columbia Circuit, 
which, when presented with the  identical question in Lynch L(. Her- 
sheU.148 stated: 

The care differs m no essential respect from any errminal ease in 
wh.eh prorecutmn IS threarened far  failure t o  obex e. lawful rtatutorl- 

Although the Fabimi  doctrine of "constructive custody" has not 
been folloived by the lawer federal courts. it I S  submitted that 
fundamental cuncepts of due process appear t o  be ridated when B 

registrant is required ta undergo criminal prosecution in order to 
obtain judicial review of his classification or in the alternative to  
submit t o  induction and thereafrer petition for  habeas COTPUB. 
Severtheless. the courts have adhered to the traditional function 
of habeas corpus, which \vas concerned only with the status of the 
petitloner, and have rejected the Fobiawi approach on the grounds 
that until the petitioner is subject to  militars control, he haa no 
standing t o  queatian his detention. However. to require the regis- 
t ran t  to submit to the humiliation of being indicted and tried for a 
felony before he can raise the issue of the legality of his classifica- 
tion as a defense to prosecution for failure t o  submit to inductim 
would I n  most cases result in social and economic embarrassment. 
Also, to require the applicant io submit t o  induction before peti- 
tioning for the writ  causes unnecessary inconreniences and hard- 
ships Thus, as Mr. Justice Murphy stated: 

[ I l f  a person i i  inducted and a west is made for a. writ of habeas 
ak IS of tm bleak. The pmeeedmgs mmt be brought 
~n rh ieh  the person is then detained by the miliisiy 
hourandr af miles from his home, hls fnenda, his 
I board, and the witnesses who can testify m his 

behalf.ls" 

Furthermore,  a registrant by being required t o  enter the armed 
forces to  obtain judicial review of a board clmsification muat, by 
necessity, leave his occupation for an uncertain amount of time.' 

It  is submitted that since "a principal aim of the writ  is t o  
provide for  swift  judicial rewew of alleged unlawful restraints an 

14na08 F.  2d 523 (D.C. Cir. 19631, C w t .  dented, 341 U.S. 911 (1961). 
140 I d .  st 624. 
Ijy Ertep j. United States, 321 U.S. 114,130 (1946) (eoneurnng opiman). 
151 See Note, Habsos Corpus and Judiozoi Revtew a i  Droi t  Ciaomfioahons, 

28 IXD.  L J 211, 262.53 ,1953). 
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liberty,"lj2 review by habeas corpus prior t o  inductlon of an al- 
leged erroneous clarsificatlon i ~ o u l d  be not only a practlcai solutlon 
but  caniiitent a i t h  the  nature and func t ion  of habeas cmpus.  Fur. 
thermore, entertaining habeas petitions of ae ier t l \e  serv:ce regis. 
trants prior t o  mduction would re l ieve  the  armed farces of the 
problem.. both administrative and disciplinary, created by these 
indii ~ d u a l a .  

ted a ?ignificant depar- 
ture  from the tradirm 

Although Joi i rs  t, C 

At lea't m e  federa; court has eatended the  definition of ''CUS- 
tody" to  include the  mihrary statLw of an enlistel inactire reserrizt 
in the Cmted States S a v y  Reierre  who i 

taming Hammond' 
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ment that Hamrnond m.s not "in custody" because he is subject to 
no more restraint  than ather persons under mili tars orders and 
d a t e d  : "[I] t is t he  validity of tha t  very restraint  which hia petition 
has brought into qaestian."'j6 Therefore, e i en  though Hammond 
n a s  an inactive reservist in receipt af ordera t o  report  for active 
duty.  he was able to attack by habeas corpus the raiidity of what  
had become an  "in custody" restraint on his liberty. Although not 
an active duty, Hammond by virtue of his reserve status mas sub- 
ject to  military jurisdiction and control. 

Habeas corpus was also enrertained on behalf of a reaerrist ,  
called to active duty, who challenged the order ordering him t3 
active dutv. Unlike Hammond, the petitioner in Cnited States ex 

ding  0.@ier15- did not reek t o  be dis- 
charged entirely f rom the military, but attacked his call-up to 
active duty on grounds of "extreme and community hard- 
ship."lj, In both Hawmoi id  and Sei sufficient restraint  of 
liberty \<-vas found in their atatus as member8 in the armed forces. 
For purposes of habeas corpus it is submitted tha t  a transfer f rom 
a reserre i ta tus  to active duty 1s analogous to parole or suspended 
sentence to imprisonment, since in  theae situations the applicant's 
freedom of movement ia subject t o  the control and discipline by the 
military in the former,  and by the probation officer and the court 
in the latter. This type of status should be distinguished from and 
compared r i t h  the inductee in receipt of an induction notice to 
report  for active d u t y  In this instance, habeas relief is not gener- 
ally available on the theory the inductee i s  nx, as yet, subject to 
the restraint  which he is attacking as unlawful. This is logical, 
since the inductee does not acquire a military status which subjects 
him to the control and discipline of t he  armed forces until he 
submits to  the induction ceremony. 

However, if the military hsa no power to subject an individual 
to military jurisdiction Xq-ithmt his consenr the petition  ill fail 
for  lack of custody. In l'nited St i tes  8 .  EielLstaedt,'SB the petitioner 
after voluntarily enliatinp in the United States Army Reserve 
became conscientiously opposed to war and, after being unsuccess- 
ful  in obtaining a discharge, petitioned f o r  habeas relief. In refus- 
ing to entertain the is-rit. the c o u r t  held tha t  an enlistee in the 
Army Reserve who is not  subject to "any pre-emptory orders or t o  
any actual detention by the Army Reserve without his consent nor 

I 5 8 l d .  at 712. 
157 403 F. 2d 371 ( 2 d  Cir. 1968). 
1 6 6  I d .  at 371. 
150 286 F Supp 476 ( N  D. Csl. 1967) 
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. , . subject to any discipline by the Army Reserve arising out of 
hi3 refusal to consent t o  active duty training"160 is not in custody 
far habeas jurisdiction. Hoi\-ever, had the applicant petitioned for 
habeas relief after he had r ewr ied  for his tour of active duty far 
training, the court would ha re  entertained his petition. As a pract-  
ical matter.  the court in Honiirnoiid was more realistic i n  their  
approach t o  the problem of when the writ should issue when they 
s ta ted :  " W e  fail to pereeire how the interests of justice would  be 
served or the question . . , would be meaningfully different had 
Hammond first repurted fa r  actire duty and then applied for the 

To require the applicant to wait u n t i l  he reports for active 
training or until he is inducted for not fulfilling hia re- 

serve commitment merelr postpones B hearing on the merits. 
Several lower federal CourtS ha re  granted habeas petitions an 

behalf of enlistees on active duty. \rho have questioned the present 
legality of their  continued detention in the armed farces th0up.h 
subject t o  only normal military esntral and supervieion. G a m  v. 
lTilso7t'EZ held that habeas relief xras available to an enlistee on 
active duty in the Army after his request for discharge as a consci- 
entious objector had been denied. And in Ciaiie L. Hed 
court ,  faced with identical facts, alloued a Savy  appr 
man on acti \e duty t o  challenge the lawfulness of his de 
r e l i ~ i o u s  reamis which developed subsequent to entry into the 
seryice. In rejecting the argument  that Crane was not "in custody" 
the court noted. "Khile there is some support for this 
the orerwhelming w i g h t  of authority is to the contra 
thermore,  the court ieasoned that if the applicant l a  bei 
i n  violation of his constitutional rights, an>- distinction between an 
attack on the validit>- of an induction or enlistment and the valid- 

ersuaaive for purposes of 

.el .  .UcKieae? v .  JackL6' held 
that habeas corpus i v a ~  not available T O  determine whether a "ais 
steward had been induced to enlist on faire statement made to  him. 
Without citing any authortry. the court stated: "It  IS clear that the 
normal restraint  upon an individual's free movement incident t o  
 erri ice in the Armed Forces is not such restraint  that  one may 
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predicate a petition for habeas corpus relief thereon."167 However, 
this decision was not followed by the same court in Hammoiid. 
Accordingly, i t  is believed t h a t  had the petitioner exhausted his 
administrati ie remedies prior to seeking judicial relief the court 
might have entertained the writ. One line of cases has held tha t  
habeas relief is not available t o  an individual in the Armed Forces 
who is serving B tour fa r  which he \oluntarily enli3ted.1fig The 
rationale of these decisions is  baaed on the fact  that  since the 
detention complained of results f rom a valid enforceable contract, 
there ia no restraint  of liberty upon which habeas jurisdiction can 
attach. For example, in an early KVorld K a r  I1 F i f th  Circuit deci- 
sion, the court held in .WcCoid r. Pa 
"engaged in serrinp the period in the Army far  which he roluntai-  
ily enlisted cannot obtain his release f rom the mili tary seri ice  by 
writ  of habeas corpus [since] his detention results f rom the en- 
forcement of a valid contract and i? not unlawful."'~o XcCord had 
attempted to aro id completing his enlistment on the ground tha t  
his religioue teneta were incompatible with his military duties. 

Since habeas relief 1s available t o  test the validity of a deprirs-  
tion of liberty, the presence of an enlistment contract should not 
preclude a petitioner f rom challenpinn his present statue. Consider 
the analogous situation of a patient in a hospital. In Hammaiid T. 
Lmfest.1.- Judge Kaufman pinpointed the prabltm with the fol- 
l oa inp  i l lurt iation. 

A perian vi0 ~ a l u n t a n l s  cornmiti himself to the eare a i  B hospital or 

Habeas corpus is the proper remedy fa r  a patient in n mental 

" fa r  habeas eorpui. 
24 F 2d 66 ( m h  Cir. 1911) 

98 F.2d 50s (Zd Clr.  1968) .  
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institution to challenge his continued confinement af ter  ha r inp  re- 
The i.ation.de underlying the i s~uance  of t h e  

n is t ha t  since the patient has repained his 
sanity, the p i i rpo~e  for  his detention ha: ended and his confinement 
is invalid. 

Thoueh 3lcCord had voluntarily enlisted in the Armed Forces, 
he claimed his subsequent religious affiliation as an ordained min-  
i?ter in the n'atch Tower Bible and Tract Society \\as ~ncampati-  

I favoring the preber- 

an enlistment contract w a s  valid a h e n  executed does not  mean That 
the s ta tus  of enlistment cam31  be challenged by hsbear at tack for 
subsequent e ient3 

IT. HABEAS CORPUS A N D  THE XILITARY P 
In 1953, the Supreme Court indicated in Biiiiis 2'. I 

of Xilitary Justice which provide3 that  the judgments of military 
tribunals shall be "final and conclus~ve" and "binding upon a l l ,  . , 

ioiirts . . of the United States." -. B court-martial prisoner has  a 
on for habeas corpus relief.l.@ Further-  
or? a i  the prov~sion makes clear that  ha- 

Recent Supreme Cour: deci-ions reveal that  laaer federal courts 
h a t e  broad powers t o  make Independent fact  determinations oil 

exception to that  finslity c l a ~ s e . ~ ' '  

http://i.ation.de
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alleeatioiie by civilian prisoners of constitutional due process riola- 
tions durin. their trials."' Hawerer, this expansion of the wr i t  to  
i n c i d e  the overturning of state convictions which were obtained 
without affording the  accused his constitutional guarantees has not 
generally been extended t a  military courts.'P2 Yet. the federal 
courts might rery well reject the  argument tha t  military law is 
"separate and 811art"-.3 frcm federal Ian and exercise civilian ju. 
dicial control o.:w the  military establishment. It ahould be noted 
t h a t  K i n t h r a p  did not consider the  independence of military t r i -  
bunals to  be based m the constitutioiial principle of separation of 
po\\.ers : 
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the modern view tha t  beaides physical detention there are other 
kinds of restraints tha t  war ran t  habeas relief. 

T. COTCLCSIOS 

Unfortunately, any attempt to define the contemporary meaning 
of the phraae "in custody" is analogou~ to Humpty Dumpty'a re- 
sponse to Alice on the meaning of a ward :  "When I use a no rd  

means just  a h a t  I choose it to mean-nothing more nor 
w Recent deci8ioni reveal tha t  the courte have liberalized the  
ion of "in custody" and are "taking more and more seriously 

any restraints that  are imposed on B person's liberty.":b6 Perhaps 
the traditional requirement tha t  the applicant must  be in actual 
confinement before he could petition for habeas relief was appra- 
priate in an age when the only alternatives were imprisonment and 
freedom. Howver .  in a society which makes sophisticated dirtinc- 
tions in types and forms of punishment such a strict  rule thwarts 
the function of habeas which is designed "to remedy any kind of 
government restraint  contrary to fundamental This is par- 
ticularly t rue  in an age when our  courts a re  concerned with indi- 
vidual r ightr  and constitutional due process. Accordingly, as the 
scope of federal habeas corpus expands to search out and discover 
violations of constitutional due process in tr ial  court proceedings, 
milder farms of cwtody will be deemed auflicient restraint  to sup- 
port a habeas petition. 

I t  can be argued that I f  the court's disposition of the custody 
issue is extended to  its logical conclusion, the end result might  x e l l  
be to issue the writ  where the only restraints on liberty are the 
collateral consequences flowing from a. conviction such as diafran- 
chisement or the inability to engage in a business or join certain 
organizations. However, congresaional concern1Q- over the expand. 
ing function and  scope of habeas inquiry has  led one writer to 
Suwedt that the language used by the Supreme Court in Car a i m  c.  
LaVoller. emphasizing the importance of the custody requirement 
and equating custody with detention, jS ''seems t o  s e n e  no purpxe 
other than to prevent speculation t h a t  the case will be extended to 
tu rn  habeas Into a general post-conviction remedy."L99 

' L CARROLL, ALICE'S ADIEYTL'REI IN W O Y O L R L A ~ D  AN" LOOKIRG THROUOH 

R SOYOL, A H ~ N D R W Y  OF FEDERAL HABEAS CORPCS 29 (1965) 
Fa> 7.  Nola, 372 L.S. 391, 405 11863). 

;f;;,~e~~;h:& Fli:,"F: 233-34 11868) I 114 

e l m ,  82 HARV. L. REV. 63, 254 (1968) 

31 



50 MILITARY LAW REVIEW 

In 1967, the American Bar Association Adoiaary Committee on 
Sentencing a n d  Review recommended the abnndonment of the cus- 
tody requirement in order to provide the applicant with a general 
post-conviction remedy.*oO By eliminating the custody requ:rement, 
petitioners ivould be able to challenge sentences of imprisonment 
already served; concurrent sentences or other unchallenged rent- 
encrs: or sen tence  of fine, probation, or suspended sentenceszn' 
without regard to the individual judpe's definition of restraint  of 
liberty. 

Although the courts h a l e  liberalized the definition of c u s t a d r  hv 
judicial definition, any abandonment of the statutory "in cuntody" 

c come from the legislature. Until the Congress 
m i d  he denied an appropriate remedy because of 
tu:ory "in custody" requirement. Posaiblr, Mr. 
r., arguing on behalf of prisoner Charles L. 

McSal ly  befcre the Supreme Court summed i t  all up: 

The argume7t that the sub.ect cannot be broughr up on habeas 
d v e i  the liberty of B cltlzen which cannot 

be disposed a i  bi the refinements of piocedure.201 



TORT LIABILITY OF KON.PPROPRIATED 
FUND ACTI\-ITIES* 

By Major Richard K. Dahlinper"'" 

This art ick  couec's the tort  liabilita o i  certain morale, 
reereotion, and weliace activities o i  the Aimy.  S o n a p -  
proprioted finids a h  pr imte  associations a m  disesssed ,  
w i t h  emphasis  on the i nd in id id  liability o j  o f i c w s ,  em- 
plogees ,  mrmbem, a7id giiests of!iiase act iv i t ies .  I t  i s  eon- 
eluded, at  t i i s  7 j e ) u  least, that mdiziduals  shovld iriswre 
themselves  against poss ib le  pecuniary liability. 

I. ISTRODUCTION 

One sunny Sunday morning, Baker  was teeing-off on the first 
hole of the For t  Blank golf course. The ball took off like a shot, 
screaming down the fairway about five feet  off the Fround. Ab- 
ruptiy, it diced to the right,  sailed over the out-of-bounds fence 
and struck b b t ? t  directly on the temple, killing him instantly. 
Abbot, not a member of the military forces, had been atrolling 
along the ieft shouider of an adjacent state highway. This art ieie 
will examine the legal aspects of to r t  liability IThiih can arise as a 
result of incidents just such as this. 

The following perp!exing problem areas are presented in ques- 
tion form as a means of introduction to the Jubjecr ma t t e r :  

Must Abbot's next of kin rely solely on the assets or insurance 
coverage, if any, of Baker? 

Can the United States Government he joined as a party 
defendant? 

If the golf c o u r ~ e  was operated as a nonappropriated fund, I S  the 
fund Subject to  suit or payment of a claim? 

K h a t  difference would it make if Baker were the military golf 

* " J I G C ,  U.S. Army; 26th Infantry Divlson, Ylernam, APO Sa" Franc~rca 
BS226: B.I . ,  1988, Unli.ernty of Callforma: L.B., 1861, H ~ s o ~ L ~  Lax. School; 
member of the Bar of the State of Cahfornia and t h e  Umted States Court of 
Militnr) Appeals. 
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professional for the club and was giving a playing leason at the 
time of the incident? 

What  ta r t  liability results if the golf course was being utilized 
for a tournamelit by an authorized prirate association? 

When i t  appears that  a government employee or a gorernm 
agency is involved in a n  incident, an injured party has three po 
ble avenues of approach toward r e c o ~ e ~ y  for  his damages. As 
he seen, some remedies a r e  exclusive: some remedies are dewnd  
upon strict  compliance with administrative prerequisites: Some 
remedies o a r k  to the advantage of the claimant whereas others are 
to the benefit of the tortfeasar:  and in some cases the claimant 
loses completely if  he chooses the wrong remedy. The first ara i la-  
hie remedy i s  a c i i i l  w i t  againat the individual tortfeaaor. H o w  
ever. in many cases a plaintiff will find this remedy unavailable or 
entremel? cumbersome. A second possible remedy IS to file an ad- 
miniatratire claim against the United States Government It  will 
he seen that  the egency for irhich an employ 
or where the tartfeasor was a member or 
recover?. A third arenue toxard recowry i3 a 
United State3 Government under the Federal 
general, the Federal Tort Claims 4 c r  permits payment by the Gor- 
ernrnent for injuries caused by the wrongful or negligent acts of 
ita employees while acting within the scape of their employment 

Although a Ereat number of books aiid articles discuss the liabil- 
i ty of the Government for the torts of military personnel and 
civilian employees paid from appropriated funds, there is a pauc- 
i ty of material related to liability f a r  torts of employees, members 
and guests of nonappropriated funds and prirate associations. 
This article discusses these activit ies, and poasible tort liability 
generated therefrom, with recommendations an improving the JYS- 
tem and clarifying certain areas of coniusion.' 

11. IDESTIFICATIOS ASD CLASSIFICATION O F  
ACTIVITIES 

Prior to examining possible tort  liability of the Vnited States 
Government, a nanappropnated fund, a prirate associat ion, or  an 
employee, member or guest of one of these activities, it is  appro- 
priate to define just  what these organizations and activities are. 
There are four  t y w s  of morale. recreation and welfare activities. 

1 This alsicle uill not delve into t he  eomplieated ares of whether a claimant 
I S  baried from recorery b i  the "incident to ~ e ~ i i e e ' '  pule because he 11 a 
member of the niilitarg or B civilian emplapee. However, on oeeaiion 6 o a e  
reference t o  this situation ~ ~ 1 1  be made mnce the nature of the  carer examined 
rewired consideration of the matter. Lesal analsds of this subject ia well 
covered m L. JAYSOI, HANDUNO FEDERAL T O R I  CLAIMS, eh. 5 (1861) .  



NONAPPROPRIATED FUND TORTS 

I t  wil l  be observed tha t  the claims and judicial procedures, as well 
ility, are greatly affected by the type of activ- 

A. STATCTORY ORGASIZATIO.VS 

anizatione which perform morale, recreation UP wel- 
on and around military installations a re  established 

and operated pursuant to United States or State statutes. These 
organizations perform an important function for the military. are 
almost alnays found existing on an installation, and are moat fre- 
quently canaidered as part  of the military establishment. Although 
many of these organizations are authorized space an a military 
installation? and loaistic support? they are neither military organ- 
izations nor instrumentalities of the Government within the pur- 
VEX<- of the Federal Tort Claim3 Act. 

Title 36 of the United Statea Code lists patriotic societies au- 
thorized and recognized by the United States Government. The 
Bot- Scout? of America,' for example, operates a t  virtually erery 
U.S. mili tmy post in the world, yet few people unde rmi id  its 
status.  The Bay Scout. of America i s  B charitable institution. It3 
existence i s  authorized by federal i tatute,  and i t  is not l iable for 
negligence of i ts  agents unless negligent in selectin8 those agents.< 
Other similar organizations are: the American Xational Red 
C r o s ~ , ~  the American Legion.' the Big Brothers of America,a and 
the Civil Air Patrol,P to name a few. 

the court held tha t  the Civil Air 
Patrol v a s  not a corporation primarily acting as an instrumental- 

d States.  The court stated: "The control of Con- 
corporation is only such as is common to virtually 
orations granted federal charters-merely requir- 

ing the transmittal  to Congreas each year of a report of its pro- 
ceedings and activities for the preceding calendar year."L1 A suit  

para. 1-32 (Change No. 1,31 Jan. 1969) [hereinafter cited 8% AR 230-11. 

In P i a i l  t'. l 'h i ted  Stntrs .  

Arm? Re8 No 210.56, para i s  (15 Mas 1069). and Army Reg. KO. 230-1, 

Army Reg. KO. 930-6 (19 Nou. 1969). Red Cross [hereinafter cited SI I R  
-1 (28 hlar. 1969). US0 [heremafter clted as 

erica, 9 Cal. App. 2d 160, 61 P.2d 181, ( 1 9 3 6 ) .  

Q I d .  S S  201-208. 

11 I d .  at 214. 
230 F.2d 213 (10th Cir. 1955).  
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u-ill therefore not lie against the Government for tor ts  of the C i v i l  
Air Patrol or its employees. The claimant must  seek redress 
against the agency or the individual employee-tortfeasor. 

Similarly. the Red Cross prorides man!- general \welfare and rec- 
reation services t o  military personnel and their  familie?. They are 
also entitled t o  many benefits from the military, e.g., office space, 
supplies and equipment. communications facilities, transportation, 
subsistence, quarters, medical care, commiirary, exchange. and 
Army Post Ofice prinlegea.'> In spite of the foregoing, Red Cross 
personnel are salaried by the Red Crass, are sribject t o  the control 
and immediate rearsignment by  the Red Cross and are in all other 
respects independent contractors not in the employ of the United 
Stat.. Government Accordingly. tar ts  committed by  Red Cross 
personnel cannot be considered as committed by employees of the 
United Stares Goiernment  n i th in  the p u n i e w  of the Federal Tort  
Claim* A c t  :' 

Another de tu to ry  Organization vhich ?erred the religious. 
spiritoal. social, welfare, and educational needs of the armed 
forces is the United Service Organization (USO).L. The E30 is a 
private association chartered under the laas of the State of S e x  
Yark and primarily seri-es members of the armed force? and their  

which the United States  assumes no liability.l~ 
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Based on the foregoing discussion, i t  is important to remember 
that torts committed bv employees of these types of organizations 
do not subject the United States t o  suit  under the Federal Tort 
Claims Act and a r e  not corersd by the Army Claims System. An 
injured party should be advised to seek recovery against the or- 
ganization itself, or the individual ta r t fe i ra r .  

The only exception thereto is the American Battle Monuments 
Commission.:' The acts of incorporation for this organization pro- 
vide that claims fa r  loss or destruction of real or personal prop- 
ert>-, pel-sonal injury or death of ani- person cawed by the nedi-  
gent or n rongfu i  act or omission of any officer or civilian employee 
of the commission while acting within the scope of his office or 
employment may be considered and settled under the Foreign 
Claims Act." This Act. however, limits recovery to incidents aris- 
ing in a foreign country and concerning foreign claimants. 

B. SPECIAL SERVICES 

mhich provides morale, recreation, and 
itary command is Special Services: 

"Specmi Serwces" embraces those perwnnel servieei eerabiishrd and 
controlled by militars- authorities and designed t o  contribute to the 
pnriical and menrsl effectiveness of military personnel and authar- 
>zed dependents and cwilisn employees 15 

The mission of Special Seriices IS t~ mmula te .  develop, and main- 
tain the mental and phrsical well-being of military personnel 
through their  participation in  planned recreation and morale 

the construction, modification and maintenance af fac:lities." Son-  
appropriated funds mas  be UsEd to supplement aipropriated funds 
to support Special Services?? 

Major prooram6 of Special Services are the Arm? Library pro- 
gram, the Army Sports program, Army Seri-m Clubs, and the 

?O I d .  para 3.  
21 I d .  para. DU 
21 I d .  para Db. 
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Army Dependent Youth Actit-ities program. In addition. Special 
Services can establish and operate rest and recuperation areas, 88 

'mming pook and bonliiig alleys.'3 

a r e  proces-ed a i  normally required under the Federal Tort Claims 
Act and implementinE Army regulationr.'. 

\~O.\dPPROPRIATED F l ' S D S  

an)- Indiiidual." 
Three general t)-pe. or categories of nonapprop iated fund. are 

authorized by  regulations. Rerenue-producing f u n d i  are self-sua- 
taining f u n d s  Estabiiihed t o  sei1 merchandize and s e r i ~ ~ e s . ~ '  Exam- 

theaters and post restauranta.  
maintained bl- income derived 

enue-produiinp Ex- 

eompcsed of limited groupa of military members and eligible . 

ab *E 27-221 
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ian employees, Support the fund.*' Examples a re  the Central Mess 
funds ;  Officers', Noncommissioned Officers' and Warrant Officers' 
open messes; and other association funds considered essential for  
the morale, recreation and welfare of the command and organized 
pursuant to the nonappropriated fund regulations, such as golf 
courses, hunting clubs, fishing clubs and flying clubs.* 

D. PRIVATE ASSOCIATIONS 

Private associations are organized, established, and operated by 
individuals acting not  within the scope of their  official capacity as 
officers, employees, or agents of the Government, are not estab- 
lished t o  provide essential morale and recreational facilities and 
serricea, and are  not subject to the requirements of the nanappro- 
priated fund regulations.3s These organizations exist on a military 
installation only with the writ ten consent of the installation com- 
mander,  which consent can be withdrawn at  any time if deemed 
necessary in the interest of the G ~ v e r n m e n t . ~ ' S o m e  of the other 
requirements of private associations, in order t o  be permitted to 
operate an a n  installation, are that  the nature and authorized func- 
tiona of the organization be established in a constitution and by- 
l a w  charter,  or articles of agreement;  tha t  neither the Army,  nor 
a nonappropriated fund assert claim to  the assets of the organiza- 
t ion ;  tha t  neither the Army nor any nonappropriated fund aasume 
any of the oblinations of the association;35 and t h a t  such associa- 
tion not  engage in activities which a re  in confiict with authorized 
activities of nonappropriated funds.36 

Examples of private associations are wives' clubs, hunting and 
fishing clubs, skeet shooting clubs, flyins clubs, and parachute 
clubs. I t  should be noted tha t  in some instances a particular fo rm 
of morale, recreation or welfare activity is conducted as  a nonap- 
propriated fund ,  and in other instances as a private association. I t  
will be seen tha t  whether an activity is  organized as  a nonappro- 
priated fund or a private association will have a significant bear- 
ing upon the remedies available to an injured claimant. 

81 Id.  para. 1-3d. 
a* The historical background and legal aspeots of nonsppropriated funds 

aisdireuiied at length in Havar, Nonappropdated F m d s ,  1 Mu. L. Rri. 
95 (1968). 

28 AR 2 3 % ~  1-31, 

36 AR 230-1, 1-z0(4). 

34 I d .  para. 1-2c. 
a6BYt Cl. JAGA 196115437, 24 Oet. 1951, expressing nm legal objection to 

establishing B private assacistmn t o  support an emsting sundry fund. 
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111. TORT LIABILITY RELATING TO 
NONAPPROPRIATED F U N D  ACTIVITIES 

To re turn  to  the  example incident which was related in the  
introduction, let us assume tha t  the  golf C O U T S ~  a t  F o r t  Blank was  
operated as B nonappropriated fund and tha t  a claim has been 
presented by Abbot's next-of-kin. Aswming fur ther  tha t  the  next- 
of-kin is a proper claimant and t h a t  negligence is prouable, 
whether the  United States Government is subject to  payment of 
damages depend3 upon three important considerations :ST whether 
a nonapprapriated fund is an instrumentality of the  United S ta tes ;  
whether the individual tortfeasor was an employee, member or 
guest of the  nonapprapriated f u n d ;  and whether his tortious ac t  
\\'a3 committed within the  scope of his employment or within t h e  
scape of the  authorized activities of the nonappropriated fund. 

There are t m  avenue8 toward recovery against the  United 
State8 Government for  the  tortious acts of an employee of a nonap- 
propriated fund. F i r s t ,  is an adminia t ra t iw claim against the  non- 
appropiiated fund i t seKse  For many years prior to  1968, the Sec- 
re ta ry  of the Arm? provided tha t  nonapprapriated funds  would 
carry public liability insurance to  protect the  assets of such sctivi- 
ties from possible iosz through civil suit.  Since 1958 nonappra- 
priated funds  no longer carry liability insurance, but they are 
protected by a self-insurance system.3g The extent of protection 
remains the same under either system; employees of nonappra- 
priated fund activities are protected f rom civil liabiiity for  torta 
committed while acting within the  scope of their e m p l ~ y r n e n t . ' ~  
Pursuant to  rhis self-insurance system meritorious claims against 
the  nonappropriated fund are paid from nonappropnated funds. 

In 1946, the  Federal Tor t  Claims Act provided another avenue 
of recovery. This maiver of sovereign immunity permitted a claim- 
a n t  t o  file a elaim against the  Government or file suit directly. This 
r igh t  of election wa.8 subsequently precluded by an amendment to  

3 7  These eonslderatmna are thr imtial reouirementi for a elaim or aud. but 

27-20]. 
3QAR 230-8, para. 13. 
40 Seetmns B and C of this chapter will indicate that this protection IS not 

absolute except when the employee was aperating B vehicle in the 'cope of his 
duties, or when the claimant accept8 an admmlsfratlre ieltlement from the 
Government. 
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t he  Act.'> Under the present law, if a claim is filed and denied, or 
the settlement offered is considered insufficient by the claimant, 
suit  can be filed in the federal courts against the Government. 
Although in mast instances the basis for recovery under an admin- 
istrative claim ia exactly the  same BS tha t  which would prevail in 
litigation pursuant t o  the Federal Tor t  Claims Act, because of the  
special nature of nanapprapriated fund claims and the expanded 
coverage which is offered in regard to  members and guests of such 
funds,  the basic discussion of t a r t  liability will be divided into two 
sections within this chapter:  firat. the basis of recovery under the  
Federal  Tor t  Claims Ac t ;  and, second, the requirements and basis 
f a r  recovery under military claims regulations. A third section will 
diacuas individual to r t  liability. 

A. LlABlLlTY OF THE UNITED STATES UNDER 
FEDERAL TORT CLAIMS ACT 

In 1946, the Federal Tort  Clalma Act was enacted mto law.42 
The importance of this legislation was i ts  sweeping waiver of the 
Government's aovereipn immunity f rom suit. Under the provisions 
of the Act,  money damages can be paid by the United States for  
injuries to property or  persons caused by the neglisent or wrong- 
ful  act or omirsion of any employee of the Government while 
acting within the scope of hit; office or employment, under circum- 
stances where the r n i t e d  States, if a private person, would be 
liable to the claimant in accordance with the law of the  place where 
the act or omission occurred.43 The Act defines an emplo>--ee of the 
Government t o  include officers or employees of any federal agency, 
members of the military or n a r d  farces of the Cnited States, and 
persons acting on behalf of ii federal  aeency in an official capacity, 

2675 (1964). 
4% Act of 2 Aug. 1946, eh. 753, 60 Stat. 842; 28 U.S.C. 6 %  1346, 2671-2680 

4828US.C.  5 1.8460) (1964).  
"28  C.S C. E 2671 (1934). an amended,  28 U.S.C. 5 2671 (Supp, IV ,  1969) 
4 6  28 U.S.C. 5 2671 (Supp. IV, 1968), amending 28 U.S.C. 5 2671 (1964). 
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these definitions, thereby subjecting the Government t o  payment 
of damages for their  negligent acta, the discusaion will be divided 
into several areas: %yhether a nonappropriated fund employee is a 
government employee: whethel he iu employed by or acting on 
behalf of a federal  agency: and whether he w a s  acting in the 3cope 
of his employment a t  the time of the incident. A final subsection 
wil l  discuss the case law concerning suits against the Government 
fa r  torts of members and guests of nonappropriated funds.  

1. Government Enrployees. 
All nonappropriated fund activities m e  created and governed by 

carefullv detailed regulations prescribed b?- the Secretary of the 
Army.'s NonapDropriated funds have been recognized as govern- 

by Congress." the courts and the Comptroller 
General;" and they are controlled and directed in their  day-to-day 
operation. by members of the military services in the course of 
their  military duties. Despite these elements of control and the 
obvious principal-agent relationship between the Secretary of the 
Army and the activities which these elements represent, rhere has 
been a division of opinion in the federal 
departments as to the lepal rights and 
States for the ta r t s  of employees of thea 
ha re  adopted the vieiv that nonappropr 
8rms of the federal government, $0 as t o  make the United States 
liable for claims sounding in tort arising out of their  actirities, to 
the same extent that  the United States has consented pne ra l ly  to 
be sued in such Other courts have held tha t  even though 

s are  mstrumentalities af the 
r3 of SoL-ereign immunity by the 
0 Some courta have even held tha t  
are not agencies or instrumental- 
A closer examination of the more 

recent court decisions and Army regulations  ill shed Some light 
in this area. 

The leading case in defining the status of nonappropriated funds 
'6AR 230-1: A m y  Reg. No. 230-117 (10 Nov 1967) [hereinafter eited a% 

4d 21 Corn. GEX. 771 (19463, and eases cited therein 
a 

AR 230-1171. 
U.S.C. ( g  8171-8173 (1966). iormerl# 5 U.S.C. 5 15Ok (1962).  

aniela V. Chanute Air Force Base Exchange, 121 F Supp. 920 (E.D Ill, 
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is Standard Oil of Califoiiiia 5 .  Johiison.62 This c a ~ e  involved an 
appeal f rom the decision of the  Supreme Court of California up- 
holding a license tax  irhich has been levied by California tax  au- 
thorities on a distributor who sold gasoline to the United States 
Army post exchanges in California. Section 10 of the  California 
Motor Yehicle Fuel License Tax Act stated t h a t  the  Act xq-as in- 
applicable to  any  motor rehicle fuel sold t o  the  Government of the  
United States or any  department thereof f a r  off icial use of said 
Government. The California Supreme Court had decided tha t  a 
post exchange IUS not a par t  of the  Government of the  United 
States for this purpose. 

The Supreme Court of the United States reversed, holding t h a t  
the question of whether post exchanpes n e r e  instrumentalities of 
"the Goreriiment of the United States or  department thereof'' was 
a matter controlled by federal law, and tha t  as a mat te r  of federal 
Iaiv post exchanges were integral parta of the  War Depai tment. 
The Court stated: 

From all of this, RE conclude that post exchanges BJ now operated 
are arms of the Garernment deemed by it essential f o r  the perforni- 
nnee a i  governmental funetiona. They are mtegral parts of the War 
Department, share in fulfilling the  duties entrusted t o  it, and partake 
a i  ,whatever iliimmities I t  m a s  have under the Conrtltvtian and 
federal statutes. In concluding atheraise the Supreme Court of  Call- 
fDrnla B B P  I" ermT.65 

Subsequently, one of the Army regulations concerned n i t h  fund 
activities A B C  revised to contain for  the first time the following 
proriaion: "Activities and fundi  authorized by these regulations 
are government instrumentalitied and  are entitled to the  mmuni -  
ties and privileges of such instrumentaiities."j' P e t  in spite of the  
Joli rzson case, deciding tha t  nonappropriated funds are agencies of 
the  United States Government, the Secretary of the  Army's recas- 
nition of this fact by so stating 111 his regulation immediately a f te r  
the  J 0 1 i i ~ ~ a n  care, and the  obi-iaus principal.agent relationship 
which e h i m  betaeen the  Secretary and the nonappropriated fund 
activities concerned, a grea t  deal of contiorersy o ~ e r  this point 
was generated a f t e r  the passage of the  Federal Tor t  Claims Act. 

The firat case of major importance t o  reach the federal courts on 
this matter \vas Falcrii z .  rni ted States 6s This case involved a sui t  
under the Federal Tar t  C l a m s  Act  to recover damages for  per- 
sonal iniurica sustained bv the  nlaintiff 88 the result of the  nepli- 

. 
. .  ___ 

62316 U.S. 481 (1942). 

6 4  Arm5 Reg. No. 210-50, para. 5 h  (1 dun. 1944). 
6 6  125 F. Supp. 630 (E.D.N.Y. 1949). 

I d .  a t  485. 
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gence of a n  employee of the United States Government. Faleni was 
employed by the Ship's Service Department of the Floyd Bennett 
Field Sara1 Air Station in S e w  Yark City ( the  Ship's Service 
Department was a "onappropriated fund) .  Faltni was returning 
home af te r  work on a S a r y  bus owned and controlled by the 
United States, and operated by one of i ts  employees in the regular 
course of employment. The complaint alleged that the operator 
managed the bus in such B reckless and careless manner as t o  cause 
the plaintiffa injuries. The Government defended on the ground 
that the Ship's Serrice Department was an ageiicy of the L'nited 
States and, hence. tne plamtiff was an employee of the United 
S ta tes ,  tha t  the plaintiff wad injured in the course of her employ- 
men t ;  and that the plaintiff was covered br W'orkman'z Compen?a- 
tion, had filed a claim thereunder, and thua was barred from recov- 
ery. The Government cited the Johnso,i case in support of it? p o a -  
tion tha t  the plaintiiF was an employee of the United States In 
denying the Government's motion for summary judsment  to dis- 
mias the complaint the court stated: 

Grantinr that [port erehanrei are arms or initrumerrtehties of 
the Government 8s itated in the Joitnson case], It does not necessar- 
11s fallom that the plaintiff was an emplos-ee of the defendant. That 
13 m v c i  too nebulous a harm on which t o  esthblish a relationship of 
employer and employee. The plsintifi'r ~ s l a r y  was not paid from 
fund3 appropriated by t t a  Congress. The defendant made no grant  o r  

stater 3~ 

6 s l d  ai 632 
6- There %\a i  no queitian of the status of the tartfeasor a b  an emplu?ee of 

the Government and that liability aould h e  under the Tart Clams Act rf the 
Plaintiff \>\ere a proper ~ ~ r t g .  The case la  cited fa r  the Goiernment'r argn- 
ment that an emplajee of a nonapproDnated fund. regardless of irhether he 
be a elamant or tortieasor, is a government employee. 

4 1  
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In  1952, The Judge Advocate Generbl of the Army, adopting the  
theory of the Faleni case, concllided that a nonappropriated fund 
was not a "federal agency" vithin the meaning o f  the Federal Tor t  
Claims Act, and that an employee, paid from nonappropriated 
funds,  could not be an employee of the United States Government 
as tha t  term is defined in the Federal Tort  Claims Act. The opinion 
states:  "[Tlonappropriated fund instrumentalities being mere ad- 
juncts of the Department of the Army are not federal agencies 
within the meaning of the Act . . . ." 

[Plerrona ivorking for nonappropriated fund instcornentalities are 
not employees of any federal agency within the meaning of the 
Aet.6a 

The effect of this opinion n a s  to convey the position of the Depart-  
ment  of the Army t o  the Justice Department, which is responsible 

against the United States, tha t  nonappro- 
s are not "federal agencies" and employees of 
t "federal employees." Thereafter,  the Justice 

Department began defending suits aeainst  the Government on the  
grounds that liability under the Federal Tort Claims Act should 
not lie for negligent acts of employees of nondppropriated f m d s .  

Late in 1962, the District Court i n  Georgia had little difficulty in 
deciding that the Government wds liable for negligently causing 
death at a nonappropriated fund activity.be In this care. an um- 
brella had been negIigen$ly fastened to a lifeguard stand a t  a ciril- 
ian swimming pool operated by the Air Force. The umbrella fell off 
during a small a h i r h m d ,  killing a boy who was standing nearby. 
The Government asserted tha t  t 
a governmental agency. N o  aut1 
conclusior.. Likeaist, withour cit 

difficult? in reaching the ~ o n c l ~ ~ i o n  that the eivihan 
rnniental agencs, far ri.e reason that the same -as 
"tamed and operated by Gmernment agen:r and v a s  
cr su~periinon and cancroi. that Government agents, 
M8.m Men-rters. WSE directly m charge o i  rhe pool, 
superintended its aetxities,  pronulgated r d e d  and 

reeulafoni far t he  opera:ion of the pool, and that if any mjury M P  
bu?ered by the nemlzenr operation thereof, the defendant [Umted 
States1 w u l d  bo Iiable.so 

In 1935, an  action for damages \vas brought under the Tort 
Claim8 l i t  to recover for  personal injuries and property damage 
sustained in a c ~ l l i m n  betaeen the plaintiffs automobile and a __ 

5s SAGL 195211935, 2 Feb. 1952, a8 digested in 1 DID. O m  53 (1952).  
60 Brewer Y .  Umted States, 108 F. S ~ p p .  889 (M.D. Ga. 1912). 
80 Id. at 891. 
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truck \Thich m.8 negligently driven by an Air Force enlisted man 
who RBS arsigned t o  the Air Force Base Exchange an germanent  
duty status.6' The Government defended on the ground tha t  t he  
enlisted man was an employee of the Baae Exchange, a nonappro- 
priated fund instrumentality, and so was not an employee of t he  
Government ivithin the meaning of the Federal Tort  Claims Act. 
The Government cited Foleni in aupport of its assertion. The c o u r t  
distinguished the Falnii  case f rom the one a t  bar basically because 
in Falc,ii the employee was a civilian employee paid from nonap- 
propriated funds and no more, whereas in t h i j  case the enlisted 
man wore a uniform of the Air Force, >>as on call twenty-four 
hours a day, and his pay  was drawn from the Cnited States Gov- 
ernment.  The court  relied heavily on the .I.ilt113n11 case end stated: 

[Tlhe fac t  that the inaintenence of ii Part EnehanFe has been held to 
be an integral part of the War Department bv the Supreme Court 

personnel ha \e  been utilized in ita 
to indieate t h a t  t i e  operaran of t t e  
f the Air Force and that It ?ad the 

rwh: t o  iupervire and control ti.* d u t e  of senmrnen airlgned t o  
li ** 

The court cited the B ,  W E ,  case in support af its holding. 

t p  .Ai, Force  Base Escl~an0r, i3  this 
matter was again litigated. The plaintiff, a civilian employee of the  
Chanure Air Force Baw Exchange. brought his action under the 

Goreinmrnt  relierl opan t w o  cases: Fa 

under tn r  Federal Ta:t Claimr Ae:. In supDort of this position the 
Court cited aeveral other cases which held thar nonappropriated 

89 I d  I C  g 5 ,  

m 2 - 1  F 6 7  (4ch Ci r  19211, holding a canspiraei to defraud a pant 
127 F. Suip. 930 ( E D  Ill. 19551 

exrhinpe not a conrpirier t o  defraud the  United Statel. 
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The 
took particular note of the fact  tha t  in the Falani eaJe 

nment took esait ly the opposite position-that the non- 
red fund employee n a r  an employee of an agency of the 
ates and could not recorer for the negligence of a fellow 

employee. The court refused t o  accept the Faleni rationale, holding 
it clearly ewoneous vis-8-ris the J o l i r ! s m  case. In rejecting the 
Keona case, cited as autharity by the Gorernment for its position, 
the court stated: "This case uas  decided prior to the Johnson case, 
and there i d  a strong dissenting opinion \ \ n h  uh ich  this court is in 
accord." ' 

In A z ' h e u  c. T',iifid States,'' the plaintiff \\-as the aisistant 
anaper of the Officers' Open M e w  a t  the Saval  Gun Factory in 

pton. D.  C. The Mess \\a,: B nanappropriated fund acti i i ty,  
brer'? salary as an employee of the &less ~ W L  paid from the 
9 o i  the sale of food and beverages. On Yhe day in question 

the c l u Y s  hall n a s  being waxed by Navy enlisted men acting 
within the scope of their emplayernent, nhen  Aubrey, ~n the course 
of hia dut ies  as assistant manager,  slipped on the newly-waxed 
floor. fell and brake hi, ankle. The Xesi ,  as recpxred by statute,8' 

's compensation imurance and Auorey had 
theii sued under the Federal Tort Claims 
n the complaint as a plaintiff f o r  1 3 s  of 

n this case nas  the fact  tha t  the 
iated tnat the plaintiff was not a 
t of the accident. Although no 

explanatmn wa; provided as the basis for this stipulation, plaintiff 
used It 111 support of his contention that e i en  though he had re- 
cei red compensation benefits, since he was not  a government em- 
ployee he w a s  not baried from bi inFin 
Tort Claims Act .  

fund activities z e r e  agencies of the federal 
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Tne court  rejected this argument, holding t h a t  t h e  compensation 
provided by the Officer?' Xeis  \vas Aubrey's ex~lusire rerned): 

BY enacting a rtatu:org system a i  remedies far m l u n e s  ~n the ~ o u r j e  
a i  emplowlen t  bs theae pmernment ioslrumenralities, Congress has 
limited the remedy arsilable ayamet the United Sraics b r  ew111.m 
emplog~er  a i  such instiurnentalities to workmen's compensatmn, t i e  
cost of wh,ch IS borne hg ihe self-supporting mtiumertal.t ie; 
thernaelrei.6e 

.i l i b  F.  Supp 297 (E.D \'a. 196B),  a v d ,  277 E.2d 143 (4th Clr 1 B G G )  
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that  the injuries were proximately caused by the negligence of the 
United States and entered judgment  for the plaintiff. The Govern- 
ment appealed, asserting tha t  Fo r fa r i  was  a n  employee of the 
h l t e d  states and \<-as therefore barred frcm bringing an action 
under the Federal Tor t  Claims Act, and tha t  as he was an em- 
ployee of a nonappropriated fund instrumentality of the United 
States.  he i r a s  precluded from bringing this action because of his 
recotery under the California Torkmen's Compensation Act. The 
plaintiff countered these a:guments on the  ground tha t  even 
though a nonappropriated fund is a federal instrtimentality, a s  
decided in the  Johnson case, this does not make him a federal em- 
ployee, citing the  Faleni ~ a s e . 7 ~  

The courr rejected this assertion, stating that the rationale of 
F'aleiii appeared to be irhally inconsmtent with the reasoning and 
decision in Jahnsoti:j The court was quite emphatic in its decision 
that Forfari  was a t  the time of his injury a federal employee. He 
was precluded from bringing an action under the Federal Tort  
Claims Act since a system of iimple, certain, and uniform compen- 

y or death was provided fa r  through aorkmen's  
This case can therefore be cited aa authority for 
that nonappropriated fund emploreea n i l1  be rec- 

ognized as federal employees, but that  they are not proper plain- 
t i r e  under the Federal Tort Claims Act o h e n  they are themselres 
injured incident t o  their  emplo)-ment. since they are covered bj- 
narkmen's  compensation. 

as an issue. In the Xolcombe cas 
manager of an officers' open me 
proceed in the plaintiff's person 
Sary To pick up some salad dressing. €lis ear v a s  destroyed in an 
accident In  the district couyt, the complamt w a d  dismissed, hold- 

Khe the r  their  torts generate government liabilit 

plaintiff S1.325. the value of his automobile and its destroyed con- 
tents. 

The Gorernment appealed and stood on the sole contention that 
the r n i t e d  States had not i?al\ed immunity for torts of civilian 

.ate 6: and accompanying teat. 
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employees of "nonappropriated instrumentalities," as such inatru. 
mentalities are not "federal agencies" within the meaning of the 
Federal Tort  Claim? Act and the fund is not supported by appro. 
priations aut  of the natioiial t reasury,  but IS financed by i ts  own 
operations. The cour t  rejected thi?  arpument and in affirminp for  
the plaintiff relied on the Jo l~ i i sm case. The court s ta ted:  

i n  Officers' Mer? being an integral part of the rnllltar> estabhrh- 
rnenr, and an xpenm of the Gmernment accardmg to  the  mal 

d. and having been held t o  be such in o ~ h e r  
t to escape the cmcIusion that the Federal Tart 
e m  It. The p o l w  af the Act is t o  fix Garern- 
the doctrine of rerpondeaf i npe r ro r  jest as 15 rhe 

private emplo!er. In the absence af a n i  restric- 
a court  cannot read into it  the exeep!m con- 

terdeli E o r ' i  

employee? can subject ihe United 
for neg1,gent or wronpful act' c j m -  

emplo?ment. a- iueh employees are 
considered "federal emp1oyee.a." 
As can be ~ e n  from the examined c 

ser t td  every poeaibie defense to  aroid LU 
bility for  injuries t g o r  caused by noiiapp 
For the moit  par:. the courts refused t 
continuance of this  dispute oier the s 
fund i  for m e r  ten years, 8-  of the date 
prompted the Assistant Attorney General of the Vnited States  t o  
write a letter. on 1-1 J u l y  1960, t o  The Judpe Adrocate General of 
the A r m y 9  The letter stated that  through the years the three 

nts  ha re  urged the Department of 
cases relaring t o  nonappropriated f 
that  nonappropriated fund employe 

"employees of the Government" and that  a nonappropriated fund 
instrumentality w a s  not  a "federal azency'' within the definition of 
these terms in the Federal Tort  Claims Act. The Justice Depart- 
ment had condis tent l~ advanced the views of the military depsr t -  
ments  before the courts, but ui thout  s u c c e ~ s .  The Hoicoinbe case, 
which was the firat appellate court decision on po:nt, as wel l  as the  
other cases xh ich  rejected the Justice Department's contentions, 
demonstrated the futility of pressinp the point any fur ther .  Baaed 
on full consideration of the matter, continued the letter, the  Saliei- 

-- 277 F.2d at 116 
18 This letter 2% filed in the Tort Claimn Branch, Litigation Diwsmn, Office 

of The Judge Advocate General 
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tor General had decided not to  seek Supreme C?urt  review of the 
H a l e a m b r  deucion. and the  Justice Department xou ld  no longer 
contend that nanapprapriated fund instrumentalities are nor fed- 
eral agencies irithin the meaninz of the Federal Tort Claims Act. 

Hence the United States i- liable under  the Federal Tort Claims 
4 c t  for the  negligent or wrongful csnducr of nonappropriated 

whether paid from appropriated or  nonappro- 
s iuming all other elements of liability under the  
ims Act a re  present. Later court decisions have 

consistently followed this r i e ~ ”  
‘The admini r t ra t i re  regulations of the Deparrmenr of the  Army 

have i ikewse  been amended to accept this CODCIUSIOII. For example, 

Force Exchange Sbstemr and 
t on thore elmma. in, claim 
8 shall be pa)able solely from 

xill be paid from 
0”s Of Clvlllan em. 

5 1  
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"dins eoiliprorniie iettlaments of court  actions, aermf the 
ter arising aut of exchange activities are paiable si lely 

our 0 . h F E S  funds 12 

possible rrom case 
b>-stander n h o  n a s  

3 2 
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fighting the fire did not thereby become a federal employee so as t o  
become eligible for compensation under the  Pederal Employees 
Compensation Act for his own injuries. It is likely, however, tha t  

while assisting government employees. were 
e B th i rd  person, the  courts would hold the  

In short, the  presence of those characteristics >s-hich tradition- 
ally deteirnine the existence of the  commsn-law relationrhip of 
master and servant will generally determine whether the  \wrong- 
doer 1s an employee of a federal agency f a r  whose tarts the rn l t ed  
State5 milet respond. Teierthelesr, the employment relationship is 
only one of several elements which must be established by the 
claimant in ordei to recover under  the Federal Torr Claims Act. 
Scape of employment must also be ahown. 

3 Scope of Eniplodnmif .  

I t  not  intended t o  provide a comprehensive study of all the  

stancei. 

great many elements. Thus, in dere rmmne  whether an act v a s  

3 3 
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within the scope of emplo>menr, the fol loninP are among t h e  fac- 

I .  the ser ianf 's  

little dcubr that the actions of members of a board of gorerncrs of 
an officers' open mess, or individuals \%-horn they deaipnate t o  per- 
form w h i n  tasks, would subject the Government to liability 
under the  Federal Tor: Claim. Act zhould such performance be 
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negligent, even though the tortfessor would not be an employee 
within the specified terms of the Act. 

4. Torts  of .Ilrmber.s nnd Guests. 

Although case law interpreting the rele%wd provisions of the 
Federal Tort  Claims Act has determined tha t  nonappropriated 
funds are "federal agencies" and emplo?eees of nonappropriated 
finds are "government employees" whether paid from appropri- 
ated 01 nonappropriated funds, the courts have not gone so f a r  as 
to include members and guests of such funds as subjecting the 
Government to liability for their actions even though directly con- 
nected with military activities. Only two cases are  directly in 
paint. 

The first case I S  Cnited States c. Haiiiliiie.~: The plaintiff sued 
under the Federal Tart  Claims Act when her car was struck by an 
airplane which was approaching an airfield to land. The plane was 
being piloted by an Air Farce amcer who was a member of the 
Aero Club a t  McConnell Air Force Base, Kansas ( a  nonappro- 
priated fund) .  The trial court concluded: 

A "member" [of the Aero Club] 15 EO be considered as an "employee" 
iwth:n the meaning of the Federal Tort Clsims Act when such mem- 
ber is engaged I" the scdvities and pnriuits prorided for ~n the 
eonmfution of rhe elub. and that when a member Of the club IS 
engaged in activities and puraviti pwvided for in the eonatitution of 
the elub. he i s  acting aithin the scope of h>s employment, thus 
scbjeitinr the United States to liability under the Aet."S 

Judgment  \vas thereafter rendered for  the plaintiff. 

I n  reversing, the appellate court pointed out t h a t  t he  pilot rented 
the plane from the club; he was off duty and could utilize this time 
as he SBU' fit: and that he us3 not accountable to the Air Farce or 
anyone e168 as to the flying of the plane. The court found no basis 
to  establish an employer-employee relationship. as the Government 
had no right to direct and control the pilot's activities and derived 
no benefit f rom his activities. Therefore, he was n o t  within the 
scope of his employment as an Air Farce officer. The trial  court 
had erroneously relied upon an Air Force regulation which stated 
that f a r  purposes of the regulation "employees" i s  interpreted to 
include meniben or authorized "participants" or ''users'' of 
nonappropriated fund airplanes. The appellate court  stated that 

QI 315 F.2d 153 (10th Cir. 1 9 6 3 ) .  
I d .  at 151. 
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this regulation deals only with the administrative investigation, 
settlement and payment of claims, and does not purport t o ,  nor 
could it enlaree the liabilitr of the United States under the Federal 
Tort Claims Act, or create any new or different definition of the 
word "employee" as  used in the Act. The court  concluded : "[TI here 
is no federal rule to  the effect that  a club member is an 'employee' 
under the Federal Tort Claims A 

In  Brrichai z, KTiited Statss,Ys the plaintiff x.aa a member of the 
Castle Air Force Base Aero Club ( a  nonappropriated fund)  and 
v a s  injured in a plane which was being piloted by a lieuten- 
ant, another club member. The plaintiff alleged that the lieutenanr 
should be considered a servant or employee of the Club, since he 
was a "check pilot" and "flight instructor," tha t  r eeda t ions  re- 
quired that members complete a "check flight" with a "check 
pilot," and that the plaintiff had paid the  normal three dollars an 
hour far such services. IIowever, the facts disclosed that no contrac- 
tual arrangement existed between the Club and the lieutenant for 
such ierwces. He n s s  not paid by the Club, and the Club neither 
possessed nor exercised any power to control the conduct of the 
Rights. The court held that the pilot had not been acting as an 
agent of the Club and hence not a3 an agent of the Government. 
The court also stared: "[Lliabil i ty could not be imposed upon the 
United Statea for acts of person? not its servants simply because 
the government encourneed the activity and derived benefit f rom 
it,"9' 

Although no other cases have reached the courts  on this matter,  
the cases cited are considered sufficiently recent and wceinct  t o  
merit  the conclusion tha t  the actions of a member or quest of 8 

nonappropriated fund cannot w b j e c t  the United States to liability 
under the Federal Tort Claims Act. However, classification as a 
member of a nonappropiiated fund, in itself. wil l  not preclude a 
suit under the Federal Tart  C lams  Act if the member's actions 
were directed and controlled m such a manner a8 t o  be considered 
the actions of an employee For instance, the actions of the presi- 
dent of a flying club who direct? a member t o  move an aimlane 
from one end of a sunway t o  the hangar,  a job which n o m d l y  i s  
performed by an employee, could Subject the Government to  liabil- 
ity when another plane i a  negligently s t ruck during the course of 
that movement The basis for such liability is tha t  the member is 

OTId. st 156. 
"335 F.2d 427 (8Lh Cir., e e l / .  dented.  381 L'S. 837 1196:l. 
*I I d .  81 430 
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acting as an employee of the Government, a t  the direction of a 
supervisor of a federal agency and for the sole benefit of the Club, 
a government instrumentality. 

However, even if a member of a nonappropriated fund is not 
acting in the capacity of an  employee 80 as to subject the United 
States to  liability under the Federal Tort  Claim8 Act,  the injured 
party might still recover under military claims regulations. This 
matter will be discussed in the next section. 

E.  CLAI.>IS A G A I S S T  IOSAPPROPRIATED F C S D S  

Tort liability of nonappropriated funds is  determined generally 
by the same substantive rules and procedures as applicable to 
claims and wits under the Federal Tart  Claims dct.'oo Hence. ref-  
erence must be made to the provisions of the Federal Tort Claims 
Aet,lol and the implementing regulations,"n to determine if liabil- 
It?, exists. 

Prior to 1958, nonappropriated funds w e ~ e  required to procure 
public liability insurance adequate t o  indemnify nonappropriated 
fund assets and the United State8 against tort claims for personal 
injury,  death, or property damages arising from acts or omissions 
of employees of such nonappropnated funds. ' '  In 1958, the re- 
quirement that  nonappropriated fund activities maintain liability 
insurance was terminated,"' and prorision \<-as made for the pay- 
ment of tort  claims arising out  of their  activities f rom nonappra- 
priated funds themaelres,' '. except as provided otherwise in Army 
reguiatioar.' 

Although the aforementioned regulations referred only to liabil- 
i ty far acts or omirsione of employees of nonappropriated funds, 
Departmet i t  of t h e  A m g  C ~ ~ e i i l a ~  250-20' explained the scope of 
the self-insurance provisions of AR 230-8 in these a a r d s :  

TThile it 18 the pdicg of the Department of the A m y  to provide 
adequate Iiabilirx profectmn for all "onappropriated fund emplagees 

100 AR 230-8, para. 140 
joL 26 U.S C 35 1346. 2671-2660 ( 1 8 6 4 ) .  
l@vmmy Reg. No. 2i-22 (18 Jan. 19671, Clams Based on Neehgence of 

Milltar) Personnel or Civdian Employees Under the Federal Tort Claims Act. 
' AR 230-6, para. 14. 
1 Dep't of Army Circular 60 230-7 ( 2 6  Aug 1958). 

h R  230-6 para 13. 
1 , Army Reg.. KO. 28-20 (1 Oct. 186Y) (superseded 20 May 19661, was 

amended t o  provide that claim? a n e m s  from acta or O ~ I P E I O D I  of military 
p~rronnpl m the performance of assigned militsri' duties for the fund rould 
be paid from appmprmted fundr 

2-23 Jan. 1850 (expired). 
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through mesne of self-muranee, it is also reeopnized that the mme 
measure of  Pmteetmn must be provided to authorized members of 

Section 11'. A R  230-8 are, therefore. interpreted BI beinFi equally 
mployee~ and authorized memberr of nonappro- 

Hence. the  .elf-insurance plan was intended to cover members of 
nonappropriated funds a s  iqell as its employees. Thi i  interpreta- 
tion can he reached through an extendion of the definition of the  
cmerage protided in the  basic Army regulation AR 230-8 pro. 
rides tha t  it is the policy of Department of the Army to settle all 

u t  of the operations of nanapmapriated fund 
language, the scape of potential to r t  liability 
w l y  by whether or not the tortfeasar is an 
er" or otherwise related to  a nonappropriated 

fund activity. but is determined in regard to whether or not the 
tortious act or omission is incident to the operation of the ac t i i i ty .  
Accordingly. members and guests can be f u r m h e d  the  same pro- 
tection under administrative procedures as "employees." 

Furthermore, this interpretation i 4  not changed by the  court's 
decision in Cnztrd S t n f e s  u.  Hai>t lme. '  The H a i d h i  case was 
decided under the Federal Tor t  Claims Act and ipeci 
t h a t  members of nonappropriared funds cannot be cons 

cedures be coextensive with tha t  under the Federal Tor t  Claims 
Act. Accordinply, the  interpretarion provided by D A  C i m i l a r  
230-20 of the ward "employee," as used in AR 230-8, 1s not 
changed by the  court'a interpretation of tha t  term in Hainliiie. 

specifically provided t h a t  the  scope of ad- 
ministrative settlement in regard to  toi'ts of nonapiiropriated f u n d i  
poes beyond the  coverage of the Federal Tor t  Claims Act. The 
principal area of expansion is tha t  the nonappropnated fund  iczll 
be liable adminiatratirely f o r  the ta r t s  of members and guests of 
such fund activities. '. as well a8 for the torts of Its employees. 
The obvious purpose of this expanded protection aas to encourage 

In 1969, A R  27-20 

' I d  
' A R  230-8. DBIB 13. 

' 315 F 2d 153 (10th CIL. 1963) S e e  ala0 eh I\  m/rv 
' AR 230-8 para 14, AR 27-20, ch. 12 
- AR 27-20, para. 12-2 
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military personnel and civilian employees and dependents to make 
full use o f  such facilitiea without fear  of subjecting themselves t o  
personal liability in the event they injure an innocent third party.  

The foregoing discussion of the basis for  permitt ing eompensa- 
tian to claimanti  who x e r e  injured by the negligent acts of mem- 
bers and gue-ts of  nonappropriated f u n d s  onl? afforded protection 
t o  the tortfeaior when the injured part)- filed m administrati,:e 
c!aim. Members were not furnished the same protection in those 
c a w  where the injured partv elected t o  file suit against the mem- 
ber indiv!dually in a ciri!ian court, because there was no authoriza- 
tion f a r  using nonappropriated fund, for  the defense of such suits 
or  for the payment of compromises or Judgments arising from 
such wi t s  To remedy this situation. AR 230-8 was amended in 
19F3 to provide as foilon-s: 

b. I f  a member. emolayee, or other ruthonzed mer of nonappro- 

used in the manner and for the purpaie authorized. nonappropnated 
funds ma? be used t a  pa) expenses ineldent to the suit. iudgments,  
and cornpromme rettlements.lls 

The intent of thi.; change n a s  t o  provide the same protection for 
members and guests of nonappropriated f u n d s  when the injured 

n the scope of h1s duty, he may have 
the case removed to a federal c m r t  and d e f e n d e d  by the Depart- 
ment  of Justice."< or if a plaintiff desires to joint  the Government 
8.8 d party defendant, the Department of Justice \%ill  defend the 
suit  and the employee-tortfeasor cannot later be sued Individually. 
On the other hand, i f  a member or guest of  a nonappropriated fund 
13 sued. not ha rmp  any of thew protections. and a judgment I S  

rendered against him, it 1s possible that he alone would bear the 
financial risk where it \\ad determined not to afford him the relief 
authorized under  A R  230-8 of  paying the iudbment. 

lity, ~ n d i \ i d u a l  members of nanap- 
__ 

as 
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propriated f u n d s  would be wise  t o  consider the advisability of 
covering their  personal liability Xvith private insurance. 

C I S D I T ' I D [ ~ A L  TORT LIABILITY 

Since the dawn of our  Republic the courts ha re  consistently held 
that  government employment is no cloak of immunity from ruit.'le 
With the passape of the Federal Tort Claims Act in 1916. a great  
deal of the Government's sovereign immunity from civil suit was 
abandoned. Haaeuer, this naiver of immunitr  did not act to  bar 
suits againdt individual employees for their  own acts of negligence, 

milted in the coiirse of their  emploi-menr 
in jured  plaintiff may praceed aga 
States, or  both at  the same time 

i \ooid he entitled t o  but one satisfaction.' ' The Federal Tort  
Claims Act did, hoi%ever. l imn the scope of Certain wtions and 
remedies In  1961. Congress provided that  for perranal injury or 
death resuiting from the operation by any employee of the Govern- 
ment of ( 1 2 ~ ~  niotoi 1 rh t - le  while acting within the aeope of employ- 
ment. the erciui i re  remedy is against the Government, and the 
i n d i n d u d  employes or his estate may not be sued. Further .  \when 
an injured piaintiii m e r  a government employee in a state  court, 
and the Attorney General certifies t ha t  the employee n.aa acting 
within the ?cope of hi? employment at the t ime of the incident, the 
act ion wi l l  be removed to the Federal District Court and deemed 

; Sarterxvhite Y. Boeelnto. 130 F Supp 625 
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claimant of any aiuard, compromise, or settlement of an adminis- 
trative claim is final and conclusive on such claimant and is a 
complete release of any claim against  the Cnited States and the 
employee.12J 

As can be visualized, in Spite of these limitations, there atill 

a a s  operating a vehicle i n  the scope of his employment. and upon 
hearing the facts it is  determined that the United States could not 
be liable under the Federal Tort Claims Act  as the employee was 
not x i th in  the rcope of hi8 employment as tha t  term ia defined 
under the controlling state law, the case would be remanded to the 
stste court for trial against the individml.124 On the other hand, 
should the Pnited States ha re  the case removed to  a federal court 
aiid defend the action solely on the ground tha t  the action 1s barred 
against the United Statea as it was not filed within the two-year 
statute of I imi ta t iom,’~~ the issue of non-scope of employment not 
being raised. and the motion is granted, no action can then be 
initiated against the individual employee in the state courts, even 
though the state statute of limitations has not expired.lZe The rea- 
8oning behind this result 1s that  the remedy provided in title 28, 
United Ststea Code, section 2679 is exclusive as agai 
Sta tes ;  that  the L7nited States has admitted redpons 
actions of the drirer-emplo)ee by certifying that he was in scope 
of emplwment ;  and ~ ‘ i n c e  the action was not brought \%ithi” the 
two-year statute of limitations, the Government ia entitled t o  dis- 
missal of the complaint. 

Another intererring variation af this remedy is tha t  if the action 
were initially brought againat the United States in a federal dis- 
tr ict  court under section 1316(b) of title 28, United States Code,12‘ 
instead of against the employee ~n a state court, and the court 

‘23228 C.S.C. 9 2672 (1861). 
”‘28 C.S.C. p 2 6 i 8 ( d )  (1061). Bissell Y. \leElhpott, 248 F. Supp 218 

la5 26 K.S C. 5 2101 (1861) 
124 Rwnaud v. United States, 250 F. Supp 815 (D.C. 310. 1886) : Hoch Y. 

Carter, 212 F Supp. 862 (D C.X Y. 1865); Faneher V. Baker, 240 Ark 1 8 8 .  
399 S W.2d 280 (10661, 771th a srronp dissent that court  should hare heard 
18me a i  beape of emp1o)ment BJ statute of hrnltatlons rhould not appl) i f  the 
employee 3’8s ouraide scape of his emploi.ment. 

( IYD 310 ISliS), T a i o l i e i i  I .  Allain.  222 F. Supp. 758 (D.C. Mars. 1963) 
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renders a Judgment  in favor of the defendant-United States be- 
cause the employee was found not t o  have been dr i i i ng  the vehicle 
in scope of employment.1zs such Judgment wouid act as a bar to anv 
subsequent action against  t he  employee individually, as he would 
be protected by section 2676 of title 28, United States Code.128 For 
this reason, it would appear better t o  join the employee or officer 
as a party defendant, rather than t o  find, after suit  against the 
United States has been dismissed, that  i t  is too late to sue him. 
Such was the x m l t  in L'inted States v. E l ~ a a e r , ' ~ ~  where the plain- 
tiff won a 820.000 verdict against the United States in the tr ial  
court. but wad reversed on appeal because i t  \\--as not proved that 
the officer \\-BE acting within the course of hie employment at the 
time of the injury.  Judgment war for  the de fendamuni t ed  States,  
and no action could thereafter be brought against the employee 
indiriduall)-. 

In sum. an individual can be personally rued for his own acts of 
negligence when an injured plaintiff decides not to file a claim or 
sue the Government under the Federal Tort  Claims Act. If such 
individual suit is initiated, the officer-employee is responsible for  
defending himself whether the employee was acting within or out- 
ride the scope of his employment; the only exception is under the 
Government Drivers' Act, where the Government i 
defend and pay the Judgment if the employee was d n  
in the B C O P ~  of his employmenr. Although an officer sued individu- 
ally in a state court for  a negligent act when he was acting under 
''color of office" may ha re  the action removed to a federal court,131 
this is only for the convenience of militarr personnel. as they are 
generally unfamiliar with state procedures, and there is IIO author- 
Ity or reason tor the Government to defend the sui t  or pay any 
judgment  rendered against the officer. 

However, I f  a ei\-ilian employee or milltar) member ia sued indi- 
vidually in a state court and it IS found that he v a s  actins within 
the scope of his office or employment, and the acts are considered 
as within his discretionary powers or are ministerial :n nature, the 

' ' Sieierr V. United States. 184 F. Supg 608 (D C. Ore 1961). ( reh ide  
ncnder t  caused bv airman d n i i n r  to next PCS) 

12B21 U.S.C g 2676 (1961). piondes: "The judgment ID an action under 
1 3 4 6 ( b )  of t h x  title shall eonititnte a complete bar to any aeuan br t he  
claimant, by reawn of the ~ a m e  subject matter, a g s m t  the employee of the 
~ o u e r n m e n t  ri.ose act or o rnmwn ~ a v e  r ~ e  t o  the clam." 

177 F.2d 914 (4tl; Cir. 1919). 
I S l 2 8 U S C . )  1442(a) (1964).  

6? 
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courts have adapted a doctrine of immunity from liability.'a1 The 
scope of this doctrine of protection for government employees is 
f a r  too broad t o  be discussed any fu r the r  herein, but i t  is men- 
tioned for purposes of continuity and completeness of discussion. 
I t  should be mentioned tha t  this doctrine would likewise be availa- 
ble as a defense by employee8 of nonapprapriated funds who were 
acting within their  scope of employment. 

IV. LIABILITY OF PRIVATE ASSOCIATIONS 

To return to the  example incident cited in the introduction, i t  
should be assumed for  p u r p o m  of this chapter that  t he  golf course 
\%-as being utilized by an authorized private association, such as the 
v i res '  club, and that the tortfeasor a a s  an employee, member or 
invited guest af the association. 

As n i l 1  be recalled from the explanation and discussion af the 
various types of morale, recreation and ne l f a re  acti i i t ies,  private 
associations a re  not subject ta  nonapprapriated fund regulations, 
and in general a re  authorized to function as they desire, so long as 
the past commander appravea of their general operating prace- 
dures and they refrain from violating other prescribed post regu- 
lations and applicable civil and criminal laws. Ho\verer, command 
approval does not  in any manner indicate approval of B particular 
action or function so as to subject the L'nited States to  liability 
under the Federal  Tort Claims Act. 

Private associations, their  employees, members and guests sub- 
ject themselves to personal liability for negligence in the same 
manner  as any other private group or individual. The fact  that  
they operate on federal reservations with the approval of the com- 
mander does not transform these associations into government in- 
strumentalities. Accordingly, suit  can be instituted against the pri- 
vate association in i ts  own name,13a or against t he  individual tort-  
feasor. However, a claim cannot be submitted through military 
channels againat the association or any individual employee, mem- 
ber, or guest thereof.13' 

1% Barr V. Xatteo, 360 U.S. 664 (1858): Garner V. Rathburn, 346 F.2d 66 
(10th Clr. 1965) ' Bailey V. Van Buskirk 846 F.2d 828 (8th Clr. 1865) ' 
Eggenberper V. J k k ,  263 F. SUPP. 630 cb. Minn. 1966). Sac MeXsy Th; 
Seruimnan and the Lo%: Peraonel L%abil%ly io? Acts and Gmiesions w h i l e  
A o t i w  in Periormencs oi GBEULI Duties, unpublished t h e m  presented to The 
Judge Advocate General's School (1864). 

1 3 3  United Staten V. Fort Benninr Rifle and Pistol Club. 387 F.2d 884 15th 
Cir. 1 9 6 6 ) .  

184 JAGA 1960 4870, 18 Gct. 1960, a8 dwested in 57 JALS 15 (claims 
agsinat private Bdsmiatmns cannot be paid from ather appropriated or "on. 
appropriated funds).  
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The essential problem i s  t o  be able to  identify the  activity as 
either a nonappropriated fund or a private association, since ulti- 
mate  responsibility depends upon this very distinction. The leadinp 
ease in  th i s  area is Scoi t  a. Crited States,l3j ahich  arose because of 
this very problem of mis-identification. In Scot t ,  the  For t  Benning 
Hunt Club was an association composed of military personnel and 
the i r  families who mmed horses and were interested in the 
equestrian a r t  and the  activities associated therewith. The post 
commander had approved the existence of the club and allowed it 
to  use Some land in a remote area of the  For t  Benning military 
reservation. The dependent wife and daughter of a member of the  
Club were injured when a hitching post which had been erected 
and maintained by the  club fell on the plaintiffs. The plaintiffs 
allesed that the Club was a nonappropriated fund activits, an 
instrumentality of the  Government, and therefore the  United 
States Government wad liable for the tor t s  of the  activity and its 
employees. The plaintiffs cited CnitedStotes  c. H a i i ~ l i n r l ~ ~  (inrol\,- 
inp an Aero Club nhich  !<ad held to be a nonappropriated f u n d ) ,  to  
cupport their position. 

The court distinguished the H a i n l i m  case 8 s  being one where 
military regulations specifically authorized such activities to  aper- 
a te  2% nanappropriated funds, whereas i n  this case the  Club began 
ita operation as a private association, and there was na directive of 
any  nature issued which changed t h a t  status. Since no direct su- 
pervieion or control over the  Club was exercised by the  Govern- 
ment, no liability could be assumed for acts of negligence of the  
Club or any of its membera. The Club !%-as not a nonappropriated 
fund and therefore not a federal agency. 

In affirming the judgment in favor of the  Government, the ap- 
pellate court pointed out tha t  although the  Hunt Club was located 
on the For t  Benning military reservation, its membership consisted 
pnmar i ly  of military personnel and their dependents, and permia- 
sion to establish the Club had been granted by For t  Benning's 
Commanding General, the  Club was a self-supporting organization 
receiving no appropriations from the United States Treasury, i t  
maintained a small civilian staff paid entirely out  of funds  colleeted 
f rom the  members, ita normal activities were overseen by a board 
of governors elected from ita mernberahip. and its constitution 
provided tha t  It was a private association which was not operating 
as an instrumentality of the  federal gorernment. 
~ 

135226 F. Supp. 884 (1I.D. Ga. 1963). affd 337 F.2d 471 (6th Cir. 1964). 

'38315 F.2d 153 (10th Clr. 1963). 
Dart. denied, 380 U.S. 933 (1865). 
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Analysis of t he  court's reasoning r ~ d s  that  only the last state- 
ment actually differentiates a private association from a nonappro- 
priated fund-that ita conatituion provided it n a s  a private asso- 

3 of apparent distinction can be attr ibuted 
es:  both aye self-supporting; both maintain 

cinlian staffs paid f rom fund monies; both are overseen b s  a 
board of go~emom; and neither are directly supported by appro- 
priated funds. Accordingly, the only valid distinction between a 
nonappropriated fund and a private association is tha t  the post 
commander has authorized the activity to operate in one form or 
another. An examination of the constitution or by-laws of the or- 
ganization will normally immediately identify the status of the 
activity. 

There do not appear to be any  other casea u i t h  fact  situations 
similar to the Scott case. Se i the r  could any cases be found where a 
military private association had been sued by an injured 
indiridual.13' However, there are many cases where nan-military 
private associations, including women's clubs, ha re  been sued.13g 

I t  is noteworthy tha t  in spite of the numerous private associa- 
tions in existence and the wide scope of their  authorized activities, 
to  the writer's knonledse virtually none carry liability insurance. 
This appears t o  be a gross error on the part  of t he  association and 
its members. for neither have any protection. 

v. CONCLUSIOSS 

The preceding chapter8 of this article diacussed the legal awec t s  
of to r t  liability of certain morale, recreation and welfare activities. 
As will be recalled, the initial Step is t o  identify and classify the 
organization as one of the four types of morale, recreation or 
xe l f a re  activities; a statutory organization, special services, a non- 
appropriated fund, or a PriYate association. Thereafter,  an in- 
depth analysis \vas presented regarding two of these activities: 
nonappropriated funds and private associations. The thruat of this 
analysis was t o  determine under what  circumstances the United 

137But O f .  Umted Stater v. Fort Benning Rifle and Pistol Club, 367 F.2d 
884 15th Cir 1866) .  ahere B private ariaciation WBI sued by the Govornment 
to recover for  medicare, 

I ~ Gaddir P. Ladies Lltersry Club. 4 Utah 2d 121, 288 P.2d 736 (1965) ~ 

Fishman V. Brooklyn J e w r h  Center, 234 App. D N  319. 255 N.Y S .  124 
( 1 9 3 2 , .  appeal d i s m i s a d  263 h-.Y. 685, 189 I E  757 ( 1 9 3 2 ) ;  Kitchen Y, 

Women'r Lisbihti Club, 267 \lais 229. 1 6 6  K.E. 5 5 4  (1929). See g e n i r a l l ~ ,  
Annot.. Liability or Soma1 Club / a r  Injury to  01 Death o f  Sonmembai,  15 
ALR 3D 1013 (1967) : Annot.. Recovery bu .Member f rom Cnfinooipoioted 
Asaocioi?an l o r  I i z ~ u 7 i e a  hf f io ted  b y  T o r i  o/ Fellox Y e m b e , .  11 ARL 20 473 
i1960). 
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States Government, an activity, or the individual tartfeasor can be 
held pecuniarily responsible for tortious conduct. 

Nanappropriated funds comprise the largest  group of morale, 
recreation and welfare activities, and, perhaps because of this fact, 
are the least understood and the most difficult t o  handle regarding 
tort  liability. There is little doubt tha t  the present state of the law 
is t h a t  Federal Tort Claims Act liability does exist when a negli- 
gent act is committed by a nonappropriated fund employee acting 
in the scope of his employment, whether he is paid from appropri- 
ated or nonappropriated funds. This result is based on the courts' 
conclusions tha t  nonappropriated funds are "federal agencies" and 
tha t  their  employees are "government employees" for purposes of 
the Federal  Tor t  Claims Act. The only distinction is tha t  the mili- 
t a ry  departments, through their nonappropriated fund reserves, 
will reimburse the Government for  any claims or judgments which 
result f rom an act af an employee paid from nonappropriated 
funds. Although this reimbursement i s  not required by l a w  i t  
maintains the self-aupporting aspect of nonappropriated funds. 

Segligent acts of members and guests of nonapprapriated funds 
do not subject the Government to suit under the Federal Tort  
Claims Act, as such individuals are not "federal employees" as tha t  

er, claims and judgments can be 
uals f rom the self-insurance re- 

6erves af such nonspprapriated funds, because the military regula- 
tions have so authorized. This permits freer participation by all 
members and guests, be they military, civilian employees, or de- 
pendents, in the excellent and extensive programs irhich these or- 
ganizations provide ta the entire military community. 

I t  was also learned tha t  an individual tartfeasor,  military and 
civilian, can be subjected ta suit and personal liability for their  
negligent acts, except fa r  certain statutory and judicial protec- 
tions. In general, an individual can be held personally responsible 
for his own acts of negligence if he was an employee of t he  G m -  
ernmenr but was acting outside the scape of his employment, or if 
he was B member or guest of a nonsppropristed fund and the fund 
or The Judge Advocate General declines to pay the claim or judg- 
ment. 

To return once again to the incident related in the introduction, 
the facts as described are similar to those in Gleasoii z.. Hilierest 
Golf Course.'sB In  tha t  case, the plaintiff was injured when a golf 
ball driven from a cour'se adjacent and parallel to t he  road hit  the 

189 148 Mise. 246,  265 N Y.S. 886 ( 1 9 3 3 )  
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windshield of the car in which the plaintiff was a passenger. The 
owner of the golf course and the player who struck the ball were 
found jointly and severally liable to the plaintiff an the theory tha t  
if there were a possibility of danger, and if t he  doing of a lawful 
act w u l d  naturally and probably result ~n harm, though unin- 
tended. there wad an actionable rrrang. This accident could have 
been prevented, in all likelihood, if  B fence had been installed along 

the course boundaries by the owner, and his failure to  do so \vas 
nepligent. 

Relating the Gleason case t o  the example incident, t he  followine: 
results are apparent:  

A. Baker ,  the player. is negligent and subject to civil suit no 
matter who owns or operates the golf course. and regardless of 
whether B a k e r  1s an employee of the Government or a member or 
guest of B nonappropriated fund or  pnrs:e asasciation. 

B .  If the golf course were run as a nonappropriated fund, the 
Government could be sued under the Federal Tort  Claims Act for 
the negligence of its emplok-era (nonappropriated fund employees) 
in failing to construct a fence The f m d  could avoid the suit by 
pas-ing a claim from i t s  self-insurance seserres,  provided the 
claimant were willing to accept the amount offered. 

1. If B a k e r  were the golf professlorial under the control of 
the nonappropriated fund and were giving a playing lesson a t  the 
time, the Government could be sued under the Federal Tort Claims 
Act for hls act of negligence in the scope of his employment. The 
fund could avoid sui t  by paying the claim. 

2. If S a k e r  were a member os gued  of the fund, he could be 
sued individually, but a submitted claim could be paid from nonap- 
prapriated funds. If Baker is sued, the judgment could be paid 
from nonappropriated funds upon certification by The Judge Ad- 
rocate General. However, even if a claim were paid this would not 
bar 8 snit against Raker indiridually under the present uo rd ing  of 
the federal statutes. 

C. If the golf course were being utilized by a private asaocia- 
tion. the Government could stili be sued under the Federal Torr 
Claims Act  for  failure t o  put u p  the fence, unless the private 
associatian actiiallp owned or operated the golf course so as t o  
subject itself t o  liability. 

1. If Baker were an employee of the asmciation. the associa- 
tion and Baker  could be sued aa joint  tortfeasors. The employer 
would be held liable in this instance on the basis of respondeat 

61 



50 MILITARY LAW REVIEW 

iiiperior as the employee would be under the direcr control a n d  
supervi'ion of t n e  employer-association and  Baker was act ins  
x%itnm thescope of hla emp:orment. 

provided a defense 

ld''  AR 230-6. para 11.3b (Chanye No. 7 .  14 Jan. 19631 
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least strongly encouraged, to  purchase public liability insurance 
for their own protection. In fact, such insurance is highly desirable 
even far civilian employees and military personnel, because if a 
court  should determine t h a t  scope of empla?ment is not proved, or 
is disproved, personal 1iabl:ity could  result. Since scope of employ- 
ment is determined by state :an,  and since such laiw vary greatly 
from state t o  state, I t  is xirtual!y impoaiible for an empio>-ee or  
military member to  be sure whether his actionS are \xithin a par- 
ticular state's Catu tory  definition or judicial interpretation of 
Scope of employment. To insure protection from an adverse ruling 

nsuranie  should be purchased 
either by the individual. or by the Government or association for  
the individual. 
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PRETRIAL RESTRAINT IN THE MILITARY* 
By Yajar Richard R.  Boiler** 

tar u practices more eoiisistmt with these concepts. 

I .  ISTRODVCTIOS 

Restraint  prior to tr ial  in the military is baaicall>- a matter for 
command discretion.' The Critform Code o f  31ilitaQ Justice and 
the Ilanz!ol io? Cosrts-MMai.tia1, rni ted States, 1.969 iRerised e&- 
tion), establish no comprehensive guidelines regarding the place- 
ment of personnel subject to military 1 8 ~  in pretrial confinement. 
Rather.  commanders are merely urged to  exercise discretion in 
determining whether pre:rid confinement 13 iw.rranted in each 
case. In mme instances, commanders are required to  obtain the  
approval of the staff  judge advocate prior t o  confining perrons, or 
are furnished in regulatory form local guidelmes which are t o  be 
employed in determining the necesaity of pretrial confinement. 

The purpose of this article is t o  examine the real and possible 
effects of pretrial  restraint ,  to review the h i s t x y  of restraint  prior 
to trial in both the cirilian and military Setting, to  discuss some of 
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the more recent inncmtions which ha re  found their w.p into the 
civilian forum. and to determine nhe the r  these innovations mal- be 
applied t o  the mil l tar? .  To a w ~ t  the reader  in underrtandine the 
ideas expressed herein. the following assumptions of the author  
are declared : 

(11 Unnar i an t td  pretrial confinement is detrimental to rhe 
Inrerest- of both the Goiernment a n d  the accused. 

(2 )  >lean. "the, than pretrial conhcement may he employed 

( 3 )  Objeztive evaluation, ra ther  t han  plenary discretion, 
should be employed 111 determining the appropr:atene*i of prefrmi 
redtralllt 

to deter fl:eht prior to trial. 

article 13 p i i i i ~ i p d l r  concerned hi th  
I I  be sufficient to note that  the military 

bail principles to 

I? the milltar?. pretrial canfinemenr is iubject t o  abuse, because 
it may be ordered on the basis of a mere allegation of w o n p d o i n p ,  

, b )  the officer exercimg genera! c ~ u r t ~ m a r t m !  
d t o  \+ hieh the accused 13 eurrenflg aiaizned." 

l e i t  t o  re%iew, the Court  of Yllitari Appeals has airmned that 
OP 1s ieiieivable i o ,  abuse of d ~ r c r e t m  . :' Dale Y .  Unlted 
Doc S o  69-55 I C  31 A ,  27 Feb. 1570).  "8  d,pia+cd ~ l j  70-2 

JALS 11. 
5 1: U.S.C.Y.A 1 3 5 , 3 i  c 31.8. 189 (186,). 
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which order is not governed by any definitive regulations or guid- 
ance. Prior to tr ial  no judicial tr ibunal has passed upon the  guilt 
or innocence of the accused: although he is presumed innocent, he 
may be confined for months. Moreover, the time he spends in 
pretrial confinement is not credited' to the sentence he receires. Of 
paramount importance, however, is tha t  pretrial confinement, in 
and of itself, may affect the accused's ability to defend himself 
properly at tr ial .  

11. E F F E C T S  OF PRETRIAL R E S T R A I S T  

A. . l fASPOI iFR 

During fiscal year 1968 the A m y  tried 2,316 persona by general 
court-martial. The average elapsed time from charges or canfine- 
ment to trial ivas 62.2 day8.j Assuming tha t  set-en out of ten per- 
sons tried by general court were confined prior t o  tr ial ,  the Army 
lcst the services of the combat forces of an infantry battalion for a 
period of six month? as a result of general court-martial pretrial  
confinement. 

B. ECOMOMZC 

The costs of detaining an accused have been estimated a t  be- 
txreen and E71 a day. At E5 a day, confinement before trial costs 
the government nearly a half-million dollars each year. Each sol- 
dier confined prior t3 trial is  entitled to his full pay and 
al lo~ances. '  Aasuming that each ?oldier is paid $150 a month, the 
government pays another halfmill ion dollars for services which it 
does not receive. 

C .  APPELLATE 

Although pretrial release i?ould not obviate the problem of 

4 Courts are usually advised of the amount of pretrial confinement, if 
alplficant. and may eonrlder this m determining the sentence. Horever, the? 
are not compelled t o  do 80,  

6 1968 AkF. REP. UF US. CaoRT (IF MILITARY APPEIUIS 23. 
OH~sarings 0% S. 1557, S. 647. and S 648 Bslais a Suboomni. O n  

C o n s ~ ~ l u l i o n o l  Rzghls  and the Suboomni. an Improv.ements ~n Judioial Machi- 
n e r y  01 tho  Comm on the /udiim,li ,  89th Gong., 1st Sess. 197 (1966).  

7 Hearings on S. Is57, SUPYO note 6. at 264.  
8 Dep't of Defense Military Pay and Allorsnces Entitlementr Xanual, 
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speedy trial  in  the military, it would certainly help in doing  SO.^ 
The problem ia  compounded because there are no rehearings on 
case8 reversed for  failure to afford an accused a speedy trial. The 
result is  ineritably a dismissal of charge+ which results in B 
waste of time and money expended to  t ry  the case and take i t  
through the appellate channels. 

D. SCBTLE EFFECTS 

The subtle effects of pretrial confinement are incapable of strict  
proof. They involve qilestions of human reaction. Statistics, al- 
though furnishme. some authority for the propoaitions involved, 
would not establish a CBUSBI relationship between the confinement 
and the proposed effect thereof. 

1. Pleos and Prethol Investigations. 

Does lengthy confinement prior to trial have an effect on an 
accustd' j  plea in court. Does the fact  that  he gets no credit for his 
pretrial confinement?' make him more amenable t o  forego B possi- 
ble defense because of the time it would take to perfect i t ?  Is he 
more prone to  prevail upon his iounael to expedite th? pretrial  
investigation so that  he can begin seriing his sentence? Does the 
confinement atmosphere, in and of itself, contribute toward a 
breakdown of an accused's will to contest the charges against  
him "12 

2. Aiipeamnce of the  Accused. 

An accused tried before a court-martial is entitled to \<-ear his 
decorations and to be presented as favorably as  possible t o  the 
court members.1d Not uncommonly, accused permns confined prior 
to t n a l  are not arrayed with the medals and decorations to  nhich 

5 See genemlly L'mred Stater V. W~lson, 10 U.S C.DI.A. 337,  310, 27 C.M.R 
411. 414 (1959). ('[Tlhe period af confinement before t r ia l  m u i t  be considered 
in delerniinrng vhether  the case proceeds t o  tnal  with reasonable dispatch.") 
Under srticle 10, UCMJ, if the secnned is confined. zmrncdialr steps must be 
tsken to Inform h m  of the spffifie wrong of ahleh he is accused and to t ry  
him. 

IDSse,  e.&, United States 7. Lipovrky, 11 U.S.C.Y.A. 510. 88 C.1I.R. 808 
(18681. 

11 UCMJ art. 57(b). See note 4, ~zpro. 
' Z S s r  r ~ , ~ c r a l i p  Hearings on S. 1357, Bupra note 6 ,  ar 175; R. EVERETT, 

D~ILITARI  JKSTICE 11 TXE ARMED FORCES OF THE US~TEO STATES 118 (1956) : 
R G a ~ o ~ a ~ s ,  R A V E O M  A CRITIQUE OF THE AXERICIA BAIL SYSTEM 40 (1965). 

18 United States Y. Scoler, 14 U.S.C.Y A. 14, 33 C.Dl.R. 226 (1963) ; United 

COCRTS-YARTIAL. EXITED S r A n J ,  1968 (REVISED EDIIIOVJ.  DBTB. 60 [herein- 
after cited as MCY, 1868 ( R e i  ) I  

stater V. m e t ,  12 U.S.C.DI.A. 670, SI C.M.R. 256 (1862) ; MA.W*L FOR 
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they are entitled. Dress uniforms may look less t han  acceptable 
because they have been inaccessible to the accuaed. One authority 
has  noted t h a t :  "The appearance and demeanor of a man who has 
spent days or weeks in jail refiects his recent idleness, isolation, 
and ~ X P O C U P ~  t o  the jailhouse crowd."l+ 

3, The Etjeetice Assistance of Cozinsel. 

Ta what  extent an accused in pretrial confinement is denied the  
effective aS8istance of counsel can only be a matter of supposition. 
It vould seem to be true beyond cavil that  the most effective assist- 
ance can be rendered when the accused and his coun~el  a r e  free to 
talk over the case and exchange views whenever the need arises. 
The fact  that  an accused ia incarcerated many miles f rom the paint 
where his counsel is located would seem to derogate f rom this 
effectiveness. P,dditionally, there are instances when an accused 
can be a valuable instrumentality in the pretrial discovery process 
and can assist in the questioning of a witness prior to trial.15 

4. Other Efee t s .  

To what  extent cour t  members are influenced by the presence of 
armed guards in or out of the courtroom ia incapable of proof.16 
Similarly, the effect  upon an accused confined prior to  tr ial  of the 
forced association x i t h  convicted persons i s  a matter for  

Assuming that an accused is innocent of any 
wrongdoing, and we presume BS much, will the experience of 
spending two or more months in jail tend ta  improve his att i tude 
toward the Army or Society in general? 1s i t  the type of experience 

14 Xeoringe o n  S. 1 ~ 6 7 ,  supra note 6, a t  85-86. Because a i  thls tendency, 
defense counsel Should make a p~rtieular &art to advise the aecwed sbout 
the Importance of a, good appearance, and to insure that he has an oppo~~un-  
Its t o  prepare himself and his uniform. 

I s ' ' [A ln  accused held I" pretrml confinement is sewrely handxapped ~n 
preparing his defenae." I d .  a t  2 .  The Kmth Cirevrt recently ordered a juvenile 
defendant released from a denention home in order to help prepare his de- 
fense. The court WBQ impressed that the whlte lawyers af the defendant. B 
black, "rauld . . . have great practical difficulty in mterviewmg and lming up 
the mtnearea, and that appellant is the sole person r h o  can do so." Kinney Y. 
Lenon, 7 CR. L REP. 2164 (9th Cir., 21 Apr. 1970). 

'Bin United States V. West, 12 U.S.C.P.A. 670, 614, 31 C.hI.R. 256, 260 
(1962), the court  held that the nnuinal eecurlty pieeautions employed in the 
trial cmrtraom were an important factor m depriving the aeeuned of m 
impartla1 trm1. 

1- "Premmably, innocent person% can hardly be expected to remain i m ~ e r -  
V ~ O Y B  confined with convicted cr~minals. This could have B p~rtieular17 signil- 
cant and damaeme impact upon young persona, and might eamly remforc- 
rather than diminish--any diaporition they have for e n m i n d  activity." Hear. 
inm o v  S. 1357, 8irp70 note 6, at 12. 
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which will better enable him to  become a good citizen upon his 
release from ac t i re  duty 

111. EVOLUTION O F  THE COSCEPT O F  
PRETRIAL RELEASE 

A C I V I L  L A K  

1. E ~ , g I n > ~ d  

Durinp the 12th Century, it  \TSS uncommon in England t o  im- 
Imprisonment \\as costly and an 
iff, who was content t o  discharpe 
by releasing accused persons to  

the cuatod3- of 1he.r friends. I t  1s thoupht, hanever .  tha t  had the 
prisons been more secure perhaps the pretrial release of accused 
persons would have been curtai1ed.l' Additionall3-, durinp this pe- 
riod ar res t  meant imprisonment x d h o u t  benefit of a preliminary 
hearing. Seriou; iaSer were tried b5- the justices whose arriral 
might be delayed for  years. It w a i  thu; imperative that  some form 
of pretrial releare be e f f e c t d l l  Ar one rime, even those charged 
with homicide or t r e a s ~ n  were releasable,? biit those imprisoned 
by the  special command of the  King or his Chief Justiciar were 
not  2 '  

Before 1275 the dmretionhr)- p o a e s  of the sheriff reparding 
release and detention of p r i m i e r ~  before trial were ill-defined and 
led to  abuses \%hich were dealt s i t h  by the Statute of Westminster 
I.p* The stature chastised the sheriff for releasing persons who 
should not hare  been released and for  detaining persons who 
should h a w  been releaaed. Furthermore, it  defined f o r  the first 
time which person? were eligible for  release. The criteria for  re- 
lease were generally the character of the  offense and the certainty 
of convictimz3 In order to  assure 
ety had to asqume personal respon 
of the x i w e d  t o  appear could re 
property, local landowners  were preferred 8 %  suretiei.2' 

By 1444 the major powers exercised by the shenff involving 
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releaw before trial  had been effectively transferred t o  the justices 
of the peace.?: This was a natural  step for i t  KPS at the prelimi- 
nary hearing, which had evolved in the interim period and was 
presided over by the justice, where the accused was first exposed to 
the judicial machinery of the state. 

During the 17th Century it was not uncommon for the crown t o  
imprison political opponents a rb i t ra r i ly  This practice led t o  the 
passage of the Habea j  Corpus Act of 1679.28 James I1 rerented the 
act and though unauccessful in his attempts t o  have it repealed, he 
w.s able to prevail upon his justices to set bail in unreasonably 
high amounts t h u j  avoiding the requirements of the act. This prac- 
tice of sett ine high bail led t o  the provision in the English Bill of 
Rights of 16891. proscribing the requirement of excessive bail.la 
This prohibition was incorporated into many colonial 
constitution@ and the Sor thwes t  Ordinancelo before finding ita 
w.y into the Constitution of t he  Lnited S ta tes2 '  

2. A m e i  ican Colonial Implementation. 

Before the eighth amendment to the United States Constitution 
was adopted on 15 December 1i91.32 similar provisions had been 
incorporated into the comtitutions of many of the colonies. The 
first colony to include B provision for bail was Massachusetts 
which dld so in 1611,33 48 years before the promulgation of the 
English Bill of Rights. That state provided for presentence release 
con t inpn t  upon the giving by the accuaed of sufficient Eecurity, 
bail, or mainprise to assure his presence and good behavior. Ex- 
empted from the aection were capiral crimes, contempta, and cases 
nhe re  an express act of court allowed confinement. William Penn 
included a provision guaranteeing bail in his first F rame  of Gov- 

1 J. STEPHEZ, 6 v p m  note 19. sf 236. 
28 R. PERRY & a.  COOP^, SOURCES OF OUR LIBERTIES 193 (18E93 
P7''That ex~essive bail aught not to be required, nor exceisive finer im- 

pared, nor cruel and n n u ~ u s l  puniahments mflieted." 1 W. & M ,  2d Sese., eh. 
2, preamble, para. 10. 

2 3  R. PIRRY & J. COOPER, supia note 26, at 194. 
PO I d .  at 236.  
3 )  ".4il perruns rhall be badable, unless for cawtal offenbei, where the m a o f  

shall be evident, or the presumption great." Art. 11. Northnest Ordinance, 13 
Jul. 1787, DOCUMEFTS I L L ~ T R A T I I L  OF TXE FORIWTION OF TEE DIlOh OF T.HE 
AMERICAP STATES, H.R. Doc. NO. 393,  68th C o n s  l r t  Sera. 61-62 (C. Tan3111 
ed 1927).  

31 "Excernve bad shall not be required. , , ./' U. S Cosar. amend. 5'111. 
82 R. PERRY & J. COOPER, supm note 26, at 246. 
33 Mabr. Bad) of Liberties B 18 (1641).  m TEE COLOXLAL LAWS OF ~ ~ A S J A -  

CHUIZTTTB 5 (T. ?\'hitmore ed.  18QOi .  

ed 19271 
31 "Excernve bad shall not be required. , , ./' U. S Cosar. amend. 5'111. 
82 R. PERRY & J. COOPER, supm note 26, at 246. 
33 Mabr. Bad) of Liberties B 18 (1641).  m TEE COLOXLAL LAWS OF ~ ~ A S J A -  

CHUIZTTTB 5 (T. ?\'hitmore ed.  18QOi .  
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ernment  of Pennsvlvania in 1682.3' Excepted were capital crimes 
"where the p r w f  is evident or the presumption great." Virginias' 
and Delaware36 incorporated the exact language of the English Bill 
of Rights into their  constitutione. The Maryland proviso was simi- 

s but prohibited the setting of excesRive bail "by the 
Vermont38 and See Hampshire39 proscribed ex- 

cessive bail in their  constitutions. The constitution of North Caro- 
lina contained lmpuage identical to tha t  later incorporated into 
the eighth amendment to the United States Can~t i tu t ion . '~  

The Northwest Ordinance of 1787 n a s  important because it 
guaranteed to settlers the same rrghts they had as inhabitants of 
the United States. In  addition to constituting the first bill of r ights 
enacted by the federal government." it set out what  on its face x a s  
a more liberal interpretation of bail than is contained in the eighth 
amendment:  "All person8 shall be bailable, unless for  capital of -  
f emes ,  where the proof shall be evident, or the preaumprion 
great." 

3. The Etght Ammdment to the Cnited States Coilstitution. 

The Judiciary Act xhieh became law on 24 September 1789 
provided that bail % B S  to be granted in all criminal cases, except 
those in which the punishment may be death.'l The eighth amend- 
ment  guarantee prohibiting excessive bail  as approved by a joint  
Senate-House Committee on 26 September 1789, the day following 
the p a s ~ a g e  of the Judiciary Act. Although the eighth amendment 
and the Judiciary Act ha re  coexisted for over 176 years, such 
coexistence, 8 s  will be enpiained later, has not always been 
 peaceful.^^ 

S i  Laws Agreed Upon ~n England, Frame of Government of Penns1-lusnla 6 

85 VA. COXST. 8 9 ( 1 7 i 6 ) ,  in T H E  F E D E U L  A80 STATE CO. 
XIX (1682) 

R ~ A L  C m ~ r ~ n i ,  A ~ D  OTHER ORDAZIIC LAWS (F Thorpe ed.  
elfed as THE FEDERAL ~ h l l  STATE Corsr r ru rmhs l .  

3 ' 6  H. COAST.  8 XXXIlI (liE4). in TEE FEDERAL A\D STATE C o Y S T l I l  
TIOYB. 

40 N. c .  CONST.  e x (1776). In THE FEDERAL AND STATE C ~ T I T U T I O S Z ~  
4 1  R PER~T & J. COOPFR, nspTa note 26, at a87. 
'? ' 'And upon a11 arrests in enminal cases, ball shall be admitted, except 

whore t he  punishment may be death . , , ." An Aer t o  Establish the Judicial 
Courts of rhe Pnlted States, ch. 20, 5 33, 1 Stat i 3  ( 2 4  Sep. 1789). 

48 R. PERRY & J. COOPER, 6 v p m  note 26, at 425. 
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The difference in terminology between the Judiciary Act and the 
eighth amendment is important because under the former bail was 
to be admitted upon all arrests in criminal cases, except those 
capital; under the latter it is merely the  sett ing of excessive bail 
which is prohibited. The argument  may be made that a federal 
magistrate n h o  does not allow bail a t  all is not violating the 
amendment, however, one mho alloas bail but sets i t  "excessively" 
high is violating it.44 

4. The Federal Rules of Criminnl Praeedvre .  

These rule8 make bail mandatory only before t he  conriction and 

5 .  Judicial I n t e v r e f a t i o n s .  

when the offenae charged is not capital.46 

a. S a t i r e  o i  the right. Whether the eighth amendment guar- 
antee; the right to bail in non-capital criminal cases or merely 
guarantees tha t  if grantrd bail will not be excesaive has long been 
the subject of argument.46 The short  a n w e r  appears to be that  the 
type of "on-capital ease may be a prime factor in making this 
determination. The atrangest language indicating that the right t o  
bail exists independent af the question of excessiveness i s  can- 
tained in Stack v .  B o ~ l e . "  In tha t  case Chief Justice Tinson sa id :  

From i h e  passage of the Jvdiciary Act of 1189, 1 Stat i3 .  91 t o  the 
present Federal Rules of Criminal Procedure, Rule 46iaI 111, faderal 
law has unequ~vocallg provided that B person arreated far a non-espl- 
tal affenbe shah he admitted to baii.4B 

Judge Holtzoff has opined rhat the eighth amendment guaran- 
tees the right to bail by necessary implication in cases not capital.'g 
An eminent scholar has concluded t h a t  the excessive bail provision 
of the amendment ''iw.~ meant to provide a constitutional r ight to 

44 \Iltehell, Bail Rsiarni and the Constitutmnolity ai Pietrial Dctentzon, 55 
U. VA. L REV. 1223 ( 1 9 6 9 ) .  

i37 F. suPp. 483, 484 
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bail and that  the inadequacr of the f a rm adopted for  th i s  purpose 
was the result of inadvertenee."jo 

mtii t  natni thstandinp the right to bail Thia procedure has been 

proposition that  the denial of bail should not be used t o  sentence an 
accused f o r  an unproied crime, .Justice Dauplas went on t o  s t a t e :  

Yet what Judge Baldt said a t  the hearing on bail pendire r e v l e i  
bother. me greatl3. He concluded that there nas "a strong. likelihood 

958,  $87 119finjl 
SL FED R C n r v  P C d ( a 1  (I), Stack i B o ~ l e ,  342 K.S 1 (19511 
La Ser e Y P.lkinlon Y .  Circuit  Ct . 321 F I d  1 5  18th Cl r  19631 
5 3  Carbo j,. r n i t e d  Btaies. 82 S. C r  G62 (Douqlai.  Circu.t Juatlee.  1YG21 
64 16 U S  C 6 421; 1 1 9 W  
$ 5  Greenxood v O m f e d  Stater, 330 U S .  3 6 6 ,  376 ll95Gl 
5 6  82 S Ct. 662 ( D o u g l s ~ ,  Clreml Justlee, 19681. 
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e t i  he?, is hnil r " ' e i i s i ~ i '  The purpcde of bail is t o  provide 
additional B L S L I ~ ~ C ~  that  an  accused will be P r e w i t  a t  his trial 
and submit ~3 the  juriidiction of the court "Bail set at  a figure 
higher t'lnn an amount reasonably calculated to fulfill thi. purpose 
ii. 'excc'iive' under  the Eighth Arnendment."~" The fact  that  the 
defendant IS impecunious or  i': unable t o  p o d  bail ~n :he amount 

part i n  the liberalizsd approach t o  bail effected during the early 
1960'8, questioned the requirement of bail f a r  indigent? as a possi- 
ble iiolatian of d u e  P ~ O C ~ S F  and equal protection of the l a w :  

"The purpose of ba.1 L Q  t o  m u r e  the defendant's appearance and 
submiriian t o  tho jvdpment of  t he  court." . . . It 1% aaavm8d that the 
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threat of forfeiture of m e ' s  goads w l l  be an effectire deterrent t o  the 
temptation t o  break the condltiona of o d e  release. 

But this thaw 1% baaed upon the asrumption that the defendant has 
property. To continue to demand a substantial bond which the de- 
fendant IS  ursbk t o  E ~ C Y T ~  mmes considerable problems for the equal 
sdmimstration of the law. 

, . Yet  in the case of an indigent defendant. the fixing of bail ~n 
even B madeit amount may have the practical effect of denying him 
release. 

, , Further reflection has led me f a  conclude that no man should be 
denied release because a i  Indigence. Instead, under our constitutional 
sustem. a man 15 rntirled to be releaied on ''personal recognizance" 
where other releiant factors make It reasonable to beliere that he 
x ~ l l  eomplyrith the orders of the Court.63 

6 .  The Rafmm . lforeineiit.  

a. T h e  pruhlenis The eystem3 of bail in both England and the 
United States eialved to  achieve the rame resul t :  to  insure the 
presence of the defendant at his t r ia l  w t h o u t  undue deprivat im of 
his freedom. However, the means of effecting the system had ai- 
wars been different in America than in England. While the Eng- 
lish relied, and still do, on the private surety or the friend of the 
defendant who would guarantee the latter's presence as a matter  
of accommodation, the professional bondsman fulfilled this  func- 
tian in the United States. 

In America , . , emphasis on the individual's absolute rwht to 
m a large country whole frontier 
D thole n i th  a dim wen of their 
judicial reaction jlss to remind rhe 

B quail-judicial officer wth  p m e r s  
onsible fo r  procuring the accused's 

attendance a t  trial. 
But since private luretier could no t  effectively conduct nationwide 
seareher for their i theran i  ehareer. their promise to produce the 
accused gradually became a p r o m m  merely to pas mone? should the 
accused !ail to appear. This development ushered I" the proferiionzl 
bondsman who $an an orwrtumf3- far finaneial gam In return for 
the payment af a fee. the bondsman would post a bond on behalf of 
the accused 61 

It is therefore apparent  that  one without money or  propertr  w l l  
fare  badly under the American system in the event he is resuired 
to  post bond Mr. Jack T Conwar, Deputs  Director of the Office of 
E c a n m i c  Opportunity. told the Senate Subcommittee condbcbiig 

63 I d .  at 12-13 
I( Comment. 70 YALE L. J. 966. 967-66 (1961) Ifoatnotes omitted1 
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hearings on remedial legislation about Some of the problems inher- 
ent in the then existing system: 

Thirtx-fire million "hard core'' poor, one-fifth of our nation. h e  on 
family ineome~ of lesa than E60. a meek. The minimum bail i s  unuslly 
r e t  at $500. requiring a SS0. or $75. premium for securing bond from 

B Pmfesrlonal bondeman: bail of S2500. or $5000. is not Infrequent. 
Consequently, the poor generally cannot make bail . . . [and] prior 
detentm hobbles adequate preparatmn for trial. When B person of 
>'err small means can port bond. this 11 usually done bp borrairing at 
erhorbifanf mterest rater and cutting deeply into an already mar- 
ginal standard af living. When he cannot post band, the accused 
eenmaik l a i e ~  his iob. , , , Lase of  eraa anal nmme resuits I" a loss  
of spending poser  and tax revenue 

Pretrial  restraint  of persons charged with federal crimes has 
cost the government over $2,000,000 yearly.66 Apart  f rom economic 
considerations. "the accused who is unable to post bond, and conse- 
quently i s  held in pretrial  confinement, is Severely handicapped in 
preparing his d e f e n d '  young persons especially are adversely 
affected by the prison and the appearance arid de- 
meanor of the prisoner readily indicate his status before trial.6s 

h .  The Vera Fovndst ion Inez t h e  V e m  Ziistitute of Just ice) .  
Any inquiry into the reform of bail procedures must  begin x i t h  
the Te ra  Foundation's Manhat tan Bail Project.  This project was 
based upon the premise rhat judges would release defendants on 
their  owii recognizance if they were furnished verified information 
about them tending to indicate tha t  the defendant v a e  a good risk. 

Release on recognizance was no innoration.-o However, i t  was 
not used to a great extent because generally insufficient back- 
ground information about a defendant was available to make a 
risk evaluation based upon relevant factors. The Manhat tan Bail 
Project furnished this information. Mrs. Marion Katzive of the 
Vera Foundation explained to a House Subcommittee how the SYS- 
tem m r k a :  

Xhen a prisoner w brought t o  the detention pen prior to his first 
e m r t  appearance. a lax, student cheeks his p'eviaus reeard and cur- 
rent charge w t h  the arresting officer to see If he 18 bailable in the 
e r ~ m ~ n a l  court. Under the original pmjeet the lam stvdent determined 
>?hethe* t he  defendant had been charged n t h  hommde, a nsrcoticr 
offenee, OT B sex cnme. In the begmmng these mere excluded from the 

O b H B . T l l , l b  on s. 1 8 5 7 ,  s, ,pra note ti.  at 8 5 .  
86 Id. at 2. 
61 Id 
6 8  Id. at 12. 
09 Id. a t  S C 8 t i  
-Y"[I]n proper C B Q ~ J  no security need be required." FED. R. C R I Y .  P. 46(d) 
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experiment because of the %peels1 problems they seemed to p m e n t  
A? the prn!ecf i s  mx TU” by the office of probation only the ho 
eharee warram immediate exelusion Time and staff perm 

:he courtroo? i n  ~ ? l e r i : e a  peneralls fakes about 10 mnutes and 

and Supporting miormanon are riven to the 

he receiied SO days suspended renienee 

senrenie ~ a j  3100 Rne or 30 d a i s .  He couldn’t post the fine, and went 
t o  l i j i l  I n  1881 he /<as convicted on B disorder1.x conduct charre. and 
got 1 suiperded sentence 

He 1s 35 years old, has been Ii>ing at his prerenr residence fo r  6 
i e  and child and had a verified pre>iaur l ~ y e a r  
tan He has been ivarkmg 8s a counterman in a 

urant fo r  rhe parr 3 months. and hir p‘rewaus jab b . 8 ~  been 
ed a i  lasting 3 )ears. His current ema1a)er sa>% he IS n good 
e r  I: released on recognnanee, the employer iolmleers t o  help 

h m  i-e: t o  court  

Should 3Ir L a \ ” ?  be recommended i o r  release on ~ e e o p m i a n c e ’  Well.  
fh.ir 13 ‘.on we calculare hii scire -1 m i n t  fo r  three miidemeanor 
e o m i c r m r r .  - 2  p o d s  f a r  a arable residence, - 2  points f a r  family 
t:es, - 2  point8 fo r  good ratings on prerent and pmur joba. Mr.. Laine  
TeCelYes a total o i  5 pmnt3 

ilthough thir i i  a minimum score, he IS rzcammended f a r  release 
on recognnanea :1 

D u i i n y  t h e  three-year period preceding .Iupu?c 1964, 3,505 
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accuaed persons were released upon the recommendation of the 
Vera Staff. Of these, 98.4 per  cent appeared for t r ia l ;  the  remain- 
der uillfully failed to appear. Initially the staff was recommending 
release onlv for misdemeanors, but later during the period they 
broadened the releasable offensea to  include all but homicide and 
certain narcotics offenses.'z 

e .  Ti le  Depoitrnent  o f  J v s t i c e .  In >larch 1963 the Department  
of Justice urped all United States Attorneys to take the initiative 
in recommending release a n  recognizance when they were satisfied 
that  there  v a s  no substan:ial risk of "on-appearance. Before the 
inception of the program, this  type of release was practiced in six 
percent of the C ~ S E S :  by March 1964 the percentage had climbed t o  
l i . 4  p i r r en t ;  and by >Iarch of 19E5 release on recognizance was 
practiced in 39 percent of the cases tried.-3 

ttornev General, Ramsev Clark, reDorted t o  
the Senate Subcommittee t h a t  in the Eastern District of Michigan, 
Tyhich had practiced releare an recognizance for the longest period 
cf time, 8 1  percent of the defendants were released during. the 
period >larch 1964-Xnrch 19E6, Only  one defendant out of 'ill 
defaulted on  his promise t o  appear .  In the district of Canneeticut 
the default rate was one out of 99.:. 

d. Otherprojeets .  As of 15 June 1965 it was estimated tha t  33 
states  were involved in some type af bail reform m o ~ e m e n t . ' ~  The 
"Illinois Plan" was devised in order t o  "regain from professional 
bondsmen the control of bail releases and TO restore such control to  
the courts , , , .? To do this  the d a t e  adopted the "ten percent 
provirion." For all bailable offensea, the accused could obtain his  
release by executing a bond in  the amount of the bail 8et and 
deposltinp ten percent of the amount  \?ith the Clerk of Court. 
Compliance Bith all the conditions of his bond would entitle the 
defendant to  a refund of 90 percent of his cash deposit." Although 

72 Hearings on S. 2 3 5 7 .  siip'm note G. at 51. 
I d  at 21. 

.4 I d  at 23 

- 8  I d .  at 190. 
; -To  meet a band set at S1000, the defendant exeenfe~ B bond for 51000 and 

depmits El00 110 percent of the face  mount of the bord) w t h  the Cleyk of  
C o u r r  After satisfying the conditions of  the bond. $90 ( 9 0  Bercent of the 
deposit)  i s  refunded. The coat of the defendant's freedom l i  510. Vex a 
pmfesmonal bondman to have furnished the bond, the C O J ~  rould have been 
$100 (10 percent of the bond). I d .  st 190-91. 

ii id a~ an. 
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the program is said to be operating satisfactorily:$ there i8 some 
disagreement.'e 

The District of Columbia Bail Project was modeled after the 
Manhat tan Project,Bo that is, project peraonnel recommended re- 
lease of accused permns on their  own recognizance where Strong 
community ties indicated they would appear for trial as promiaed. 
"Once the court released a recommended defendant, a staff mem- 
ber advised the releasee to stay out of trouble, and warned him of 
the penalties for failure to appear."j1 Accused p e r ~ o n ~  who had 
previously been convicted of certain felonies, violations of proba- 
tion or parole, escape from a penal or mental institution, or bail 
jumping, were not i n t e r v i e w d b P  DurinE the period January 1964 
to July 1966, 19 percent of si1 persons charged with offenses were 
interviened. 49 percent of the interviewee8 v e r e  recommended for  
release and of those recommended, the courts released 85 percent. 
The default rate during thir period T ~ S  three percent.i3 

Under the Tulsa Plan a defendant may be released to the cus- 
tody of his attorney prior t o  tr ial  in certain eases. .4 list is main- 
tained of all att0rneys desiring to participate in the program. To 
have his name retained on the list, the attorney must  fulfill the 
terms of an agreement entered into with the court. The agreement 
generally prorider that  the attorney will be responsible for his 
client's appearance and that he will not knowingly request the 
relea8e of a prerioualy convicted felon In the two-year period 
following the inception of this program in 1963, nearly half of the 
members of the Tulsa County Bar were participating in the pro- 
g ram and over 2,500 defendants had availed themaelrea of the 
release provisions." 

See # m e >  e l i d .  Hearings on S. 1337,  ~ i i p , n  note ti.  at 189-193 
Chicago American, 12 Oct. 1 9 6 1  
"State Takes Beating from Ball Jumpers? 
"Sum over 500 perions ererc-red the 10-percent option through September 

15 of this >-ear 
"V'nder the 10-percent pmrlsian 46 bonds totaling S126.000 hale been 

ordered forfeited. In  30 cases, 65.2 percent the defendants have not been 
laeaced. and only $8.000 of their t o ta l  of $80,000 IP bonds poIted iwth 
court  clerks. 

"llhnms nobfier all I t %  law enforcement agencm and other Stater of 
wanted fugitirei, bur man) bandsmen offer the added Inducement of rewards 
for infarmatian leadmg to an arrest, and they i l l 1  pay the  COJL of having the 
persons rerurned I f  necessary." 

a @  R UlOLLEua, BAIL RPPORX 1s IXE NATIOS'S CAPITAL 22-23 11966) 
8 1  Id at 21 
e* I d  at 25. 
8 8  I d .  ac d1 
8 1  Ses o ~ r e i a ! ! ~ .  R. GOLDFARB, R ~ N s o i i .  A CRITIPUE OF THE AMERICAN BAIL 

SYSTEM 203-12 (19651. 
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7.  The Federal Rail Reform Act  o f  2966.86 

a. General. The Bail Reform Act furnishes courts and magis- 
trates with specific criteria for release of persons charged with 
non-capital offenses prior t o  tr ial ,  for  release of persons charged 
with capital offenses or non-capital offenders after conviction, and 
for determining the  processing af appeals f rom the conditions of 
release. In defining the word "offenses" the act excludes offenses 
triable by courts-martial.86 

b .  Release in non-eapital ease8 prior t o  t 7 i d ~ ~  The statute 
provides tha t  a defendant be released an his own recognizance or 
upon execution of an unsecured bond unless the judicial officer 
determines tha t  such release will not assure the appearance of t he  
defendant. If the judicial officer determines t h a t  release on recag- 
nizance or release an an unsecured bond will not assure the defend- 
ant's appearance, he may either aubiti tute fa r ,  add to ,  or combine 
with the above, the first of the following conditions which will 
m m r e  his presence : 

(1) place the accused in the custody af another, 
( 2 )  place reitr ictions upon the accused's travel, associa- 

tions, or place of abode, 
( 3 )  reqbire the accused to execute a bond secured by a sum 

not to exceed ten percent of the face value thereof, which will be 
returned upon performance of the conditions of release, 

( 4 )  require a bail bond with sufficient sureties, and 'or 
( 6 )  impose any condition reasonably necessary to s ~ s u r e  

appearance, including a return of the accused to custody after 
specified hours. 

In making a determination as to  xvhich condition or conditions 
will a3sure the defendant's presence, t he  judicial officer i s  to con- 
sider, in addition to the traditional factors?s accused's family ties, 
employment, financial resources, character and  mental condition: 
his length of r a idence  in the community; hi3 record of canr ic-  
t ions;  and his record of appearance a t  prior court proceeding8.g* 

85 Pub. L. No. 89.465. 80 Stat. 214. codified at 18 U.S.C. & &  3141-3152 
(SUPP. 11.. 1969) Section 2 atatel that the purpose of the act ' 'm.;~ revise the 
practices relating to b a d  t o  B Q J U ~ ~  that all p'ersanr. regardless of then  haan- 
Ciai status ahall not be needlessly detained Dendine their m ~ e a r s n c e  to an- 
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The  judicial officer is  required to  inform the accused of the  condi- 
tions imposed and the penalties for violations thereof.s[ 

An accused who, af ter  24 hours f rom the hearing. is unable to 
meet the conditions of release set b>- the judicial officer or who i s  
released on condition that  he return to custody af ter  wecified 
hours is entitled, upon application, to  ha re  the conditions reviewed 
by the Judicial officer who imposed them. The judicial officer may 
either amend the condition- and release the accused, or set for th  
the reason?, in writinp, for requiring the condi t ioi~s .~ '  

c Rclaasr kz capi to l  ~ S B S  0 8  after eonri i t iov Defendants 
charsed with iapl ta l  offenses or who h a l e  previous convictions 
shall be released ''unless the court or Judge has  reason to  believe 
that  no one or more of the conditions of release \\ill reasonably 

move t ha t  the order be amended by the court having original Juris- 
diction over the  case. This is  so unless those conditions were im- 
posed by the iudge of the court of nriginsi jurisdiction, a judge of 
B United States court  of appeals, or a Justice of the United States  
Supreme Court.', Appeals may he taken to  courts ha i ing  appellate 
jurisdiction over the courts imposing or refusing to  modify the 
conditions of release. Orders which are eupported by the proceed- 
ings belou are to be affirmed, in  those cases in which the orders 
are not ..r;pported. the appellate tribunal may remand for  fur ther  
hearing or order the defendant released.Ys 

to  trial is the cornerstone of bail 
reform. Problems arise when one charged with a crime is released 

E *  18 U.S.C. P 3146 (SUDD. IV, 1969). 
4 8  I d .  Such mher nghrs are, for example, habeas corpus or mandamus 
*( 18 U.S C S 314?(a) (Supp. IY. 1069).  
0: 18 U.S.C. j 3117(b) (Supp. IV ,  1869). 

88 



PRETRIAL RESTRAINT 

and not tried for an appreciable length of time. If t he  accused is a 
professional criminal, i t  is not unlikely that he will commit fu r the r  
crimes b e t m e n  initial release and trial .  The longer the period 
between release and trial ,  the more opportunity exists for commis- 
d o n  of crimes. 

b. The administration stand. Eleven days after the Sixon Ad- 
ministration took office, the President sent this message ta the 
Congress : 

Problemn arising out af the operation of the Bail Reform Act of 
1966 81(e now being considerad by the Congress. But substantial 
changes in thia area are needed quickly. Increasing numbers of 
crime3 are being committed by pereons already indicted for earlier 
crimes. but free an pre-trial rdeane. Many are mow being arreated 
two. three, even seven times far new olfenses while awaiting trials. 
Thin r q u r e i  that a new provision be made in the Isw, whereby 
dangerour hard core recidivists could be hdd in temporary pre.trial 
detention when they h w e  been charged aith erimea and when their 
continued pretrial ~eleaie  present8 a clear danger to the community. 

Additmnalls, crimes committed by persons on pre-trial release 
should be made subieet to increased penaltiea. 

Insufficient staffing of the Bail Ageney is one of the eontnbutm 
t o  enme by those on pretrial release. I rvppolt immediate lifting of 
the ceiling that now eonatriets the Agency's funding. I will seek 
appmpmtmns for an initial expansion of the agency fmm 13 to 36 
permanent positions. If the pre-trial release system is to protect the 
right3 of the community. the agency muit have 
adequate investigation and ~uiervis ion.9~  

the espaeity for 

Nine months subsequent to his inauguration, the President pro- 
posed legislation to the Congress in these words: 

Crime in the District of Columbia continues to rise to new records 
aaeh month. WP cannot contain or eontrd it a i th  existing rdso~rcesi  
we need more men and money; we need a speedier trial ryatem and. 
as important 8% any other meamre, the power to keep hard-core 
criminsl repeaters in the District of Columbia olf the streets, so they 
are not committing five and six  crime^ before they m e  even brought 
to trial. The Congreas should Bet n0w.97 

Administration concern culminated in proposed amendments to 
the Bail Reform Act of 1966.96 Instead of authorizing release in all 
non-capital cases, the amendments would provide that  four catego- 

16 Crime ~n the Diatnet of Columbia. 31 Jan. 1569, reprinted ~n U.S. CODE 

WThe President% Legdative Proposals, 13 Oct. 1968, reprinted in U. 5. 
COIC. &AD. NEWS 192 (1965).  

CODE COFD. &AD. NEW. 3463 (19651, 
SS H.R. 12806, 51rt Cong.. 1 s t  Sera. (1569) 
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ries of defendants may be detained f o r  up t o  60 days.29 The pra- 
posed legislation provide8 for a detention hearing presided over by 
&judicial  officer. 

c. Some jadicial attitudes. The Bail Reform Act diminished 
the discretion which could be exercised by the committing magis- 
trate.  Some of the problems involved in administering the act are 
pointed out by a District of Columbia Court of General Sessions 
Judge. 

For the most part, the reports piepaled by the District of Col- 
vmbia Bail Agene? refleet little more than B defendant's current 
address, the length of time he hss l i r e d  in the District of Columbia, 
and B brief notation of the name of his employer and the length of 
time he has been employed. The extent to whieh the information 11, or 
is not, verified is frequently never disclosed. The information itself is 
umally of the sketehiet sort. In fact, it haa been thia Court's experi- 
ence that in sweral eases information put in the supposedly verifled 
report8 frequmtiy turns out to be in error. The shortage of per~onnol, 
the lack of experience, and the prees of time makes the eo-called 
verified report a mere shadow of the report apparently envisaged by 
the Crime Commission Report. The judge sitting in the Assignment 
Braneh of the Court of General Sessions frequently has wer one 
hviidred eases to deal with each day. He must, of necessity, rely upon 
the Bani Agene?, the prmeeutor, and defense eouniel for information, 
By and large, very little LQ fortheoming from those 10nree3. . . . I t  
would seem that the Act contemplates lengthy and extensive investi- 
gation of B defendant, poriibly coupled uith a full heanng where 
testimony may be elicited. Such invest>gation taker time-ften aev- 
era1 days. . . . 

In mont eases the Court is placed in an untenable eituation. On 
he m e  hand the defendant 1s mow presumed to be entltled to release 
on personal band, unless factam appear whieh reasonably suggest 
that aueh a procedure would no t  86sure the appearsnce Of the *e- 
eused a t  trial. On the other hand, the burden i6 placed on the Covrt 
to justify any condition other than personal bond. In order to do this, 
the Court must point to  r e a ~ ~ n i  why it acts, but became of the 
totally inadequate informabon-gathering technique provided for by 
the statutory scheme the Court is usuallg without euffieient informa- 
tion to make any Informed deeimon, or ho point to reasons far deny- 
mg personal bond. The l e ~ m  the Judee knows about a defendant. the 
h>gher the risk in placing him on peraonsl bond. Yet, the less the 
Judge knows, the more difficult it is t o  justify any candltlon other 
than personal bond.XO0 
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There is  respectable authority for the proposition tha t  pretrial 
detention fa r  the safety of the community, as  well as t o  avoid flight 
f rom prosecution, is constitutionally justifiable in extraordinary 
case8.1nl In these rare and extraordinary cases it must  be estab- 
lished tha t  evidence of guilt is  clear and convincing, the peril must  
be apparent,  and the Government must  be prepared to afford the 
accused a speedy trial.'u* 

Judge Hoffman of t he  Pennsylvania Superior Court would, in 
addition to meeting these standards, require the Government to  
show t h a t  less restrictive alternatives to pretrial  detention wmld  
be ineffecti~e.10~ The determination can only be made by a court  
after a full and complete hearing wherein the accused is given the  
rights to counsel, confrontation of t he  witnesses against him, and 
presentation of evidence in h is  a m  behalf.lu 

Those members of the judiciary who oppose the amendments to 
the Bail Reform Act base i t  in  pa r t  an the fact  tha t  evidence 
offered at the detention hearing need not conform to the  rules of 
evidence applicable a t  trial. Thus, under the  amendments there is 
no right of eonfrontation.'05 

B. .MILITARY LAW 

1. The Articles of War. 

The first American Articles of War were enacted an 30 June 
1175 and, insofar aa they related to confinement prior t o  trial, 
were a duplication of the Brit ish Articles of War  of 1165.'06 Upon 
the commission of an offense an officer was to he placed in arrest ; a 
noncommiasianed officer or a soldier was to be imprisoned until 
tried by court-martial or discharged from confinement by proper 
authority.107 No officer or soldier placed in a r res t  or confinement 
was to  remain in that state for more than eight days or until a 

101 People V. Melville, 6 CR. L. REP. 244243 (S.D.N.Y. 11 Mar. 1970) ( a  

102 I d .  
103 Ford V. Hendriek, 6 Cn. L. REP. 204445 (Pa. Super. Ct., 11 Sep. 1069).  
101 id. 
11" Stetement of Ha". Edward F. Bell, Judge, Wayne County (Yioh.) 

Circuit Court, and President, National Bar Assmiation, before Subeommittae 
KO. 4 of the House Judiciary Committee, on H.R. 12806, reported in 6 CR. L. 
REP. 2111 (1969). 

106 Britlsh Arbcles of War of 1165, 6 X!., Arts. XVII-XXII. W. WYLNTHROP, 
Y I L I T ~ Y  LAW AFO PRECEDE~.TS 931. 944-45 (2d ed. 1896, 1920 repnnr).  

106 at 956. 

rewlutionary bombing defendant), 

107 Amenesn Artieies of War of 1115, Art. XLI, W. Wrwxnap ,  ~ u w a  note 
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court-martial could be "conveniently" assembled.108 Persons to  
whose charge a prisoner was committed were required to notify 
the prisoner's unit within 24 hours of commitment or when re. 
lieved from guard.'oe If an omcer broke arrest  before limperly 
being set  a t  liberty, he was to be dismissed.llo In the Articles of 
War of 1786, officers and enlisted men were treated in separate 
articles for purposes of determining what  form of restraint  was to 
be employed.LL1 In addition the word "canveniently" was omitted so 
tha t  arrest  or confinement was to continue for no more than eight 
dara or until a court-martial could be assembled.112 The word ivca 
omitted in order to preclude protracted arrests and confinements 
and to secure prompt tr ials.  

A further measure to secure prompt tr ials for officers was en- 
acted on 17 July 1862 and became Article 71 in the Articles of War 
of 1874.1:% This article provided that offieera arrested fa r  purposes 
of tr ial .  except a t  remote stationa, were to be served charzes 
within eight days of arrest  and brought to trial within 10 days of 
service or  not later than 40 days after service when justified by 
necessity. If the charge8 were not served n i th in  eight days, the 
a r res t  ceased. If after having been duly served, the officer was not 
brought to trial within 10 days or, when neceasitr dictated it, 
within 40 days, the arrest  ceased. Officers released from ar res t  
under  this article could be tried within 12 months of release. 

In 1917 the provisions of the articles relating to pretrial re- 
straint  were extensively revised. Officers and enlisted men, as well 
as ''other persanr subject to military law," i w r e  dealt with in the 
Same a r t i ~ 1 e . l ~ ~  Although the officer charged with crime or a seri- 
ous offense m . 3  to be placed in arrest ,  he could "in exceptional 
C B S ~ S "  be confined. A soldier was to be confined but when charged 
with a minor offense. could be placed in arrest. "Other persons 
subject to military law" could be arrested or confined as circum- 
stanced required. but ><-hen charged with a minor offense, could be 
placed in arrest .  

The release prarisiona of Article il of the Articles of 1874 
which related ~ o l e l y  to officers were changed by the substitution of 

10s American Articles of War of 1775, Art. SLII,  zd. at 956. 
I U B  American Articler of T a r  of 1776, Art. SLY, id. at 867. 
'1~Ameriean Articles of War of 1775, Art. XLVI, id. st 857. 
111 Americsn Articles, Enacted 31 May 1786, Arts. 14 & 15, td. at  872, 873. 
111 lmeriean Article%. Enacted 31 P a y  1786, Art. 16, I d .  s t  873. 
312 I d .  st 982.  

The Articles of War, 1817, a r t  69, eh. 418, 8 3, 38 Stat. 650, 661 
(enacted 1816, eff-tive 1817). 
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the word "person" for "afficer"'16 and redesignated as Article IO in 
the Articles of War of 1917. The release provisions related solely 
to arrest ,  not confinement. Although The Judge Advocate General 
of the Army did not distinguish between ar res t  and confinement, 
thus declaring Article 70 applicable to an enlisted man in pretrial 
confinement.116 i t  i s  concluded that few enlisted men benefited from 
the change in wording because confinement %as, for t h e  enlisted 
man, the traditional mode of pretrial restraint."l 

The Articles of War of 1917 were revised by legislation enacted 
on 4 June 192011B largely because of the Arrny'a experience in 
World War I. The Judge Advocate General of the Army cited two 
major changes in the new law. 

Unneceismy delay on the psrt of an officer in invebtigating charges 
or carrying a a a ~ e  t o  B final concln~ion is made an offenae punishable 
bg trial by court-martial. (A. W. 70) 

Resort to Brreat inatead of confinement pending trial in the ease3 
of enhited men ehargcd with minor offense? 3% presenbed matead of 
merely being authorized. This places enirsted men upon the aame 
footing BJ officers in respect of such offensea. (A. W. 60).11Q 

It was also apparent that Congress was concerned over the exten- 
sive pretrial confinement of enlisted men.'zo 

The "unnecessary delay" proviaion was probably added because 
the provision for mandatory release f rom ar res t  had been deleted. 
In  the 1920 legislation we see for  the first time a requirement to 
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forward charges within eight days to the officer exercising general 
court-martial jurisdiction when the accused is being held for tr ial  
by tha t  forum. 

Article of War 69 did not change until i t  evolved into art icle 10, 
L‘niform Code of XiL i taq  Justice. However, A Manu1 for 
Courts-Martial, 1928, contained B provision stating t h a t  confine- 
ment before tr ial  was not a mandatory requirement and t h a t  “A?- 
rest  or  confinement map, in the interest of t he  Government, be 
deferred until arraignment . . . . ‘ ‘ l l l  This i s  the first and the last  
time the phrase “in the interest of the Government” appears i n  the 
M o m i d  for Courts-Mmtial. With the advent of the 1949 Xanual, 
the commander \ T ’ ~ L  advised t o  utilize his discretion in determining 
the necessity for pretrial confinement.’22 

2. The Pii i foim Code of Military Justice and the Manu1 for 
Coitrts-.lfn7.tial 

Q .  T h e  Cnifo,m Code of Xil i tary Justice. By an act of 5 May 
1960 Congress unified, revised, and consolidated the military l a n s  
which, in the past, had been applicable to each service individually. 
In the Code, articles 9 ( d ) ,  10, 13 and 33 re la te to  pretrial restraint .  

Article 9 ( d )  prohibita a r res t  or confinement without probable 

Article 10  p rondes  that persons subject t o  the Code and charged 
551th an offense under the Code “shall” be ordered into a r res t  or 
confinement as circumstances require. The accused, when charged 

e placed in confinement. Immediate steps are 
he  pr-soner of the charge a p i n s t  !?:m .sod i o  

cause. 

t tu be ally mur 
er’s presence at  

Article 33 state5 that the cammandmg officer of an mdividual 
arrested or confined for trial by general court-martial shall. if 
practicable, within eight days after arrest  or confinement, f o r n a r d  
charges, completed inrestigatmn. and allied papers to the officer 
exercising general court-martial jurisdiction over the case. If such 
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action i s  not practicable, the commander is required t o  report  t he  
reasons for  delay. 

b. The Mama1  for  Courts-Martiel. The Manual for Cowts- 
Martial, United States, 1051, was promulgated t o  implement provi- 
sions of the Code, which was enacted in 1960. A new Manual was 
promulgated in 1969 and became effective an 1 August 1969. In the  
area of pretrial  restraint ,  no substantive changes were affected by 
the latter document. For this reason, all citations will be to the  
Manual ;or Caurts-.Marfial. United States, 1969 (Revised edition). 

The Manual provides that t he  provisions of article 10 relating to 
the  type offenders to be confined are  not mandatory but diseretion- 
a r y :  "No restraint  need be imposed in case8 involving minor offen- 
s e ~ . ' ' ~ ~ ~  Confinement before trial is  warranted in two situations: 
first, to insure the presence of the accused a t  tr ial  and, second, 
because of the seriousness of the affense.125 

Article 13 of the Code is implemented by paragraphs l S b ( 3 )  and 
125 of the Yanual. In addition to proscribing punishment (other 
than that administered for disciplinary infractions) before tr ial  or 
befare approval and execution of the sentence, prisoners being held 
for  tr ial  or awaiting action on their  sentences a re  not required to 
perform punitive labor, observe duty schedules desised as punitive 
measure% or wear other than the uniform prescribed fa r  unsent- 
enced prisoners. 

3. The Practice of Pretrial Restraint i n  the .Uili€ary. 

a. The histoiieal practice. The Articles of War prwided for  
different treatment in the cases of officers and enlisted personnel. 
The enlisted man was generally confined prior t o  t he  officer 
\ w e  generally placed in arrest.12' The justification for this differ- 
ence in treatment is enunciated by Colonel Winrhrap 

A theon which ha8 Seen advanced t o  explain the practice of thus 
PermittlnE an arrested officer to be at large is that tbe possession by 
him of B commission, which would be m danger of being forfeited if 
he violated his parole and escaped, i6  a rufficmnt security, anmerm6 
t o  bail at the eriminal law, for his not Taithdraving hmnelf from 
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mliltari- custody and for his appeaisnce before the court f o r  trial at 
the appointed time. 

The officer gives bail in the value of his commission. This affords m e  
ereat reason for  the dintinction taken between a commissioned officer 
and B soldier, ~n the circumstance8 of the arrest. . . . In all eaies 
uhere the alleged enme, i f  proven. rovid not endanger more than the 
officer's ~ o r n n i i i d i ~ n ,  it may be smd that thlr i s  a sufficient parantee 
fo r  the appearance of the accuaed, and that no other precsutmarg 
measure for that purpaie wuld  ~ p p e a r  demandable 119 

Certainly, not all enlisted men were confined prior to  trial. Only 
those charged with "crimes"129 nere generally confined Winthrop 
used the wards "substantial offense" as  analogous to  the  ward 
" i ~ i m e . ' ' ~ ~ ~  A substantial offense mas something other than  a "tri- 
fling irregularity' '  or a "petty derelictmn."'sl Some leniency was 
exercised b5- General Order 21 in 1891. This order prohibited the 
confinement of enlisted men charped for trial by mmmarg court- 
martial unless it was deemed necessar>- in particular cases.' 

Arrest or confinement prior :o trial was t o  a grea t  extent a 
mat te r  of command d i i c r e t ~ o n ' ~ '  and very fe, 
effect a hich wodd  aid the commander in ma 

a commander nor a proiost marshal \-as free to  
ment lipon officers or enlisted men prior to triai:'3' 
, a h e r e  the officer properly conducted himself. v a s  

not to be 90 serere a b  to  prevent the due preparation of a 

t p ~ n c t ~ c i s .  Duiing the 1962 hearings before the Sen. 
a te  Subcommittee on Constitutional Riyhti, the  Assistant Judge 
Advocate Genera! of the Army for  l l i i i tar> Justice made the fo l -  
lowing statement repardine pretrial confinement, 

Such confinement mai not be imposed unles~  actual restraint is 
dee:-ed n e c e 8 ~ a ~ i  t o  insure ti-e p ~ e ~ e n e e  of the accused a t  the eourt- 
martial OT the offense allegedly committed wan B serious 
felon? 136 

\Then n o  right to bail or reiease on recognizance exists. it  is irnper- 
a t i i e  that rriaii be held prornptii and tha t  pretrial confinees be 
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kept a t  a minimum. For this ream", the majority of commanders 
require t h a t  pretrial  confinement be kept to an absolute 
m i n i m ~ m . 1 ~ ~  "To enforce this policy, a rmy  commanders publish 
order8 to the effect that  no perionnel will be placed in pretrial  
confinement a ihou t  the approval of the staff judge 
Indeed, a t  some inrtallations regulations are in effect which make 
pretrial confinement the exception, rather than the  Also, 
most staff j udse  advacatej, a t  all levels, do their  best to keep the 
population of the stockades to an absolute 

The restriction by B senior commander of the power of his sub- 
ordinates to confine is a legal one, and a violation of the restriction 
vitiates the legality of the confinement.l'l Other protections are 
afforded one who i s  placed i n  pretrial  confinement. He may not be 
ordered to perform hard labor BS punishment,"2 and some distinc- 
tion must  be afforded him in relatian to the treatment af sentenced 
pr i80ners . l~~  When the condition8 of confinement are more rigorous 
than nece8sary to insure the presence of the accused, the eventual 
outcome of the trial may be affected by the exclusion of a confes- 
sion made during the period of confinement"' or by a violation of 
military due process which will require r e v e r ~ a l . ~ ~ ~  Additionally, a 
pretrial confine punished for infractions of discipline under art i-  
cle 13 of the Code may not be tried by court-martial for tha t  

13iSee. e . ~ . ,  Headquarters, 9th Inf. Div., U. S. A m y ,  Memo No. 12, para. 
19 ( 2 5  Jun. 19541, quoted 11) pai t  in United Statee V. Gray, 6 U.S.C.M.A. 615, 
618 20 C.M.R. 331 334 (1856) : "It is the policy of the Division Commander 
tha; confinement bf personnel be kept to a minimnm consistent mth  the 
circumstances m each ease." 

m H e u r m g s  Pursuonf to  S. Res. 260, supro note 136. a t  847: B B I  Head- 
pyarters, 9th Inf. DIV., U. S. Army, Memo No. 12, sumo note 131. 

3 3 1  E g., Fort Riley Headquarters Reg. 22-2 (24 Mar 19651, reprinfsd in 
p a l l  ~n Unlted Stater v. White, 11 U.S C 

1.0 Comment 2, Disposition Form, JAG 
R. Orerhoit, Chief, Military Justice Div 
School. 

141See United States Y. White, 17 U.S.C.M.A. 211, 38 C.M.R. 9 (1967); 
United Statenv. Gray,6 U.S.C.M.A. 615, 20C.M.R. 331 (1856). 

Id2 UCMJ art. 13, United States 7 Nelson, 18 T.S C 11 A 177,  39 C.1C.R 
117 (1868); United States 7 .  Bayhand, 6 U.S.C.M A 762, 21 C.M.R. 84 (1956).  

I4ASea United States V. O'Sueh, 16 U.S.C.M.A. 631, 31 C.M.R. 157 (1961) 
(confinement eondltioni rendered pretnal eonfesrion madmisable). 

M E , g . ,  United States V. West 11 U.S.C.M.A. 610, 31 C.M.R. 266 (1962) 
(made of restrainmg the accusedl prior to and during trial violated military 
due proceaa) . 
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offense.14b The Congress, in promulgating article 13, sought to pro- 
vide for the punishment of infractions "not warranting trial  by 
c o ~ r t - m a r t i a l . " ~ ~ ~  

Under present concepts. pretrial confinement which is imposed 
lawfully is  not rendered unlawful merely because it ie not fully 
justified.148 If a n  accused is confined under intolerable conditions, 
hi8 right to military due process of law is If conditions 
are satisfactory. he still may have a remedy if the Government 
fails to afford him a speed? trial.lj@ The concept of speedy trial is 
not predicated upon the accused's status of a r re r t  or pretrial con- 
finement alone. Restriction to an entire post has been held t o  im- 
pose upon the Governmen: the duty to proceed with greater 
dispatch.16' Indeed. a apeedy trial  issue may arise notiwithstandins 
the absence of any restraint.152 

Anp remedy for unwarranted restraint  prior to trial must be 
speedy if i t  LB to be effemve The remedy afforded an accused 
under article 98, Cniform Code oi .lIilitaiy J v c t i c e .  Siz., preferring 
charges against the officer responsible for his confinement, has 
been termed ho l lm by the Court of llilitary Appeals."' The mo- 
tion to the camening authority-jj  or the military judge156 to releade 
an accused from pretrial confinement must necessarily be made 
aitm the case is referred to tr ial .  Although action under article 

146 Cmted States V. Willismr, 1 0  U.S.C.M.A. 615, 23 C PI R. 131 (1919), 
United States 7.  West. 35 C X R .  639 (A.B.R. 1965).  

147 Heomign o n  H.B lj#C Betore +be H r a s e  Armed .?el 6 2 ~ e b  Ca 
B l J t  Cong., 1st Sesr. 916 (1QS). 

IraCi. United States V. White, 11 

(pretrial confinemcr.t 11 discrenonary 
149 Cf. United States %.. Hangnleb 

(19i. i)  The relatianship between speedy trial and due p r o e e ~ ~ .  and between 
pretrial confinement and other factors considered ~n findlw a demal of speeds 
trial. are considered m Comment. 13 JAG J. 290 (19641, Rmr. Acoidingi the 

G ~ ~ ~ . ~ ~  r. united staZes n i l r r  D~~ 

T e n s ,  %baa arrest "in fact"). 
l52S.e  Cnited State8 I. Williams, 12 U.S.C.I.A. 31, 30 C.I.R. 31 (1961) 

(in determning :he period of t ime fo r  ah ich  the Go~ernmei l t  LI accountable, 
confinement or the formal presentment of charges, whichever OCCUII first, 
marka the beginning of the period) 

I53 S t a t  v Bogle, S42 L S .  1, 4 (1961).  
164 United Statee \,. West, 12 U.S.C.P.A. 670, 673. 31 C M.R. 266. 258 

165 MCP, 1969 ( R e v . ) ,  para. 6 7 ) .  
(19621. 

ucnfJ art. 3 9 ( a  : zamola woodson, Y ~ S C .  DOC. YO 70.22 ( C N  A ,  
4 May 19701, e8 cizgestcd *n 70-6 J l L S  5 
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138 of the Code151 may be proper,lE8 such action is t ime consuming 
because no effective guidelines have been established for i t s  
empIoyment.ls8 Habeas corpus or mandamus to the Court of Rlili- 
tar? dppeals,  although a possible remedy,'60 suffers f rom a similar 
impediment. Action by a federal district court is complicated by 
the exhaustion of remedies problem.161 

The Chief of Saval Operations recognized the problems inherent 
in pretrial confinement, a t  lemt from the Government's point of 
view, when he d a t e d  that "unjustified pretrial confinements deny 
the Service the most effective i i ~ e  of manpower, [result in1 over- 
crowded brigs, and hamper the corrections program for  rehabilita- 
tion of convicted 

The Army position has been t h a t  the formalization of control 
over pretrial confinement presently exercised by the staff  judge 
advocate is undesirable for  two reasons. First ,  " [ t l h e  determina- 
tion i s  a matter of discretion properly lying x i th in  the  province of 
the commander , , . [and] i3 not judicial in nature" and, second, 

[t] here are numerow posts and u n i b  tha t  do not have the services 
of a staff judge advocate or other judge advocate personnel imme- 
diately a ~ a i l a b l e . " 3 ~ ~  

A recent Department of Defense instruction permits pretrial  
confinement in  excess of 30 days only when approved in each in- 
stance by the officer exerciaing general court-martial jurisdiction 
over the command which ordered the investigation of the alleged 
offenses.164 

161"Amy member of the anned force8 who believe8 himself wronged by his 
commandmg officer, and, upon due application t o  rveh commander, IS refused 
redrein, may eomplam to any supezim officer who shall forward the complaint 
t o  the officer exercmnl: eenaml court-martial iurkdntmn over the officer 
a g a m t  whom It 1s m a d e . i h a t  officer shall examine into said complaint and 
take proper measures for redrebaing the a m n g  complained o f :  and he shall, 
BJ scan BS oasrible. transmit to the DeDsrtment concerned B true statement (If 

such eompiint,  with the proceedings had thereon." 
1.1 D& V. united States. Mirc  Doc. Xo. 69-55 I C X A . ,  21 Feb. 

1970), an d i g e i t s d  in 70-2 JALS 11 (eomplsint under art. 133 can prope~ly be 
made by convicted person ahone sentence has been deferred pendlnq appeal1 ; 
Dic. OPS. JAG 1012.1940 5 427(1 )  (28 Sep. 1028),  and 0 470 (1832).  

I ~ @ s ~ ~  pnerul lg ,  Piemrow, Complainia r i  Wrong Cndrr Ariieie 13a, 2 MIL 

160 Leu) Y .  Resor, 17 U.S.C.Y.A. 136, 37 C.M.R. 390 (1067).  
Lil Oxens  v Hinda. 189 F.2d 518 (10th C n .  1951):  Barrett v Hunter,  180 

181 OPNAY Message 2814272 (NOT. 19661, 
183 Hearings Pursuaiif t o  9. Rea. 263, sup70 note 136. at  873.  
IO4 Sea Dep't of Defense Instnation No. 1325.4, para. 111 A.2 (7  Oct. 1968). 

L ~ r i . 4 3  (%a) .  

F.2d 510 (10th Clr. 1960). 
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IV. CONSTITUTIONAL IMPLICATIONS O F  T H E  
MILITARY PRACTICE OF PRETRIAL'RESTRAINT 

A. C E X E R A L  

I t  has been noted t h a t  the military commander's decision to  
restrain a serviceman before trial has traditionally been a matter 
of discretion.lf' On the  other hand, federal commiseioners, mapis- 
tratea, and judges are now reitricted i n  the restraints they impose 
in "on-capital cases before trial and. to 
The impact of the United States Coms 
practice ha> been scrutinized. To what extenr eonititutional safe- 
Fuards apply t o  perronnel in the military penerall) and in the  area 
of pretrial restraint specifically will be examined i n  this section. 

During the  first centur? and a half of our existence as a nation, 
the courts were loath to  impore constitutional restrictions upon the 

to be no connection between the  p o w  
e the Conoreas relating to  control m e r  
ion 8. on the one hand, and article 111, 
I of crimes, a n  the other.'*E It v a s  said 

that "the two paaer: are entire1 
Although cowti-mart ia l  proieedi 
being judic ia l  in nature, their yal 
etitutional, but by '.tatL>:or)- standards.-Lb One United States Su- 
preme Court  opinion v e n t  so f a r  8 s  t o  a ta te  that military law ws.$ 

Calle), wbo faces over one hundred ehaiees for murder, IS not m restraint: 
equal protection of the Is9 s rgummtr  dismissed 8% frivolous) : Dexter \, 
Chrffee. \Iiae Doe S o  7-1- ( C  \I A ,  11 \ I n  1970).  a i  dggcsted ~n 70-3 
JALS 11 ichnige a? posmmion of marihuana. referred t o  B ~pee is l  court- mar^ 
tlal. held t o  be a E ~ ~ O U J  eharpe juJtifying pretrial confinement irhen B had 
conduct diseharge can he ad judged) ,  Smlih Y. Coburn. Yisc Doe KO. 70.18 
IC M . i .  11 3Ie.r 19701. an i'raestrd ?> /  70-3 JALS 11 (Table of 'laxi- 
mum Punishmenfr uied t o  determm rhe m i o w  nstnre of offenses) S r e  
""te 148. Si'pro. 

1 * b  D ~ n e s  Y. Hoover. 61 E S. (20 How.) 65 (1858). 
' , - I d .  81 79. 
I a S  Cl. Emted Starer BI ?el. Crearg Y. Weeks, 259 U.S 336 ( 1 9 2 2 ) ,  Runkle 

Y. Unlred Stares, 122 F.S. 543 (1887). 
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the equivalent of due process to military ~ e r s o n n e l , ' ~ '  the fifth 
amendment notwithstanding. 

I t  has long been recognized that one cannot read the Conatitu- 
tion i i i  vaceo. The object of the document was to puarantee then. 
existing rights aa they were recognized a t  the common law, not to 
extend guaranties to cases in which it was well understood the 
right could not be demanded.)-Y Utilizing this approach, a federal 
district court interpreted the fifth and sixth amendments as being 
totallj- inapplicable to cases arising in the land or naval forces."' 

and members 
of  Congres~1-3 Peel that  certain fundamental guaranties of the Con- 
stitution which affect the basic fairneas of B tr ial  are applicable to 
the mili tary 

In more recent times, it i i  clear that the 

B. 

In 1951, shortly after being established by the United S:ates 
Congress. the Court of LlIihtarc Appeals opined that the rights of 
the serviceman are not derived from the Constitution, but f rom 

THE TRADITlONAL APPROACH-RIGHT TO BAIL 

ISl Reares v. Amir\arth. 210 U.S. 296, 304 (1911).  I t  should be noted that 
this waa not a criminal proceeding. but m e  irheran plsinth4 alleged he had 
been depnved of a properrs right [his e ~ m m m i ~ n )  ~n rialation of the fifth 
amendment due pmeew pmvirlan. 

l i Y  Ex p a r t e  Qumn,  317 U.S. 1, 30 (1042). For instance, trial b i  ju ry  and 
preaenrmenr by erand j u r y  are unknown ~n milltar? tribunals. 

17 Er p a r t e  Benton, 63 F. SUPP 808 (N.D. Cal. 1945). 
li*E.g., R'ade % .  Hunter, 336 U.S. 684 (1919). Accused !\'as tr ied far the 

rape of a German noman dvrlnp the perlad when our .%miel were ~ n ~ a d l n g  
G ~ r m a n v  ~t hla first trlal. all ewdenee on bath rtdea had been submitted to 
the cauit-marnal and argument had been presented when the c o w t  members 
requested the appearance of two more wtneiies. Became they -ere sick and 
tlie Armv to which accused was attached was advancinr ramdls. the Com- 
mandine'Geners1 wthdrew the ease from the court-ma&l. The aceused was 
tried by another coort-martial and - 8 s  eonrxted. hls plea ~n bar af trial 
having been denied. The European Theater Board of Review found chat 

mihtsry I t  did hold that the bituatian here n.w not m e  encompassed bb that 
amendment and went on to state that literal reading of the amendment 
would preclude a rebeannp when a trml j u d p  discarered that B juror *'as 
prejudiced aparnir either the Goieinment 01 the accvred or ~n a case where 
the ju ro r% were unable to agree on B verdict. They held that the record ~n this 
case WBJ complete enough to rhow that miliary neceaslty was in fact the 
reawn fo r  the retrial of the aeeuied. 

0180 Burns V. 'F>lson, 316 P.S. 131 ( 1 9 5 3 ) ,  Bums Y. Lorett, 202 F.2d 

tha Camm. on the Judioiwg. C. S. Sen. Suboomm. on 
,it t o  S. Ree 26G. 65th Cong 2d SesJ 36-31 1 1 0 6 3 ) .  

. ...I. 
having been denied. The European Theater Board of Review found chat 
retrial v a ~  precluded bared upon former jeopardy, but the cam was approred 
The District Court eranfed hahesr corpus, the Court of Appeals reversed tho 
District Court and the Supreme Court affirmed. 

The Court did not hold ri.at the fifth amendment d.d not apply to the 
mihtsry I t  did hold that the bituatian here n.w not m e  encompassed bb that 
amendment and went on to state that literal reading of the amendment 
would preclude a rebeannp when a trml j u d p  discarered that B juror *'as 
prejudiced aparnir either the Goieinment 01 the accvred or ~n a case where 
the ju ro r% were unable to agree on B verdict. They held that the record ~n this 
case WBJ complete enough to rhow that miliary neceaslty was in fact the 
reawn fo r  the retrial 

S e e  0180 Burns V. 1 
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l a w  enacted b r  the Congress.17i Less than t w o  years Iater,"j the 
court sustained article 49, Uniform Code of Military Justice, which 
provided for  depositions bv writ ten inierropatories thereby de- 
priving an accused af the rights guaranteed a cirilian t o  confront 
the nitnessea againat him under the sixth amendment. In justifica- 
tion of i ts  stand. the wr:ter of the maiority opinion s ta ted :  

Surely w e  are seekmF t o  place milltar? jurtlce on the s m e  plane 
ae cl%ll!an justice b.it _e  are p\verlesr t o  do t i a t  ~n tho le  in. 
stances ahere  Congress ha9 ret out legally clearb, and  specifieallg 

Const?fLtional safeguard for rea~oni  of  expedienc).l'O 

By 1960, the poi inon of the dissenter had become t h a t  of the  
majori:y of the COUI'T. In holding rhat article 39 of the Code, 8 s  i t  
related to written intirrogaroiler, conflicted with the sk:h amend- 

~ - . .  . .  ~ . . ~  . . , , . , . ,  ,,. 

, . . . . I  - -  - ' . :?  - -  
. . , , , . . . . . . . .  , 

.,. . - 
.~ . .  . .  ' n ...., . . ~  ~ . ,  ,... 
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ment, the  court utilized a rationale which was to  appear in maily 
subsequent cases dealing with constitutional cases: 

[Ilt mal provided in Art. 10, Articles of War, 1786. that depositions 
mght  be taken in case8 no t  capital, "provided the prosecutor and  
perron aceuled are present at the taking of  the same." Similarly, 
Ar t  74, ArtleleJ of Nxr,  1806, permitted the taking of depoaltlonl 
"provided tl;e PrO%eeutm and person accused .we present BT the tak- 
i n ~  of the aame. ~r are dul) notified thereof.'' See V-inthrap's 11111- 
tar5 Law and Precedents, 2d ed, 1920 Reprint, pages 973,  883. The 
exlarenee of such legidation a t  lhe time of the adoption of the Blxth 
Amendment i s  itrang evidence that a military accused's right is 
satisfied by the opportunits- to be preaent a t  the taking of depostions. 
Indeed, it has been said that the contemporaneous IegirlatlYe expasl- 
t.on of the Constitution by Its framers fires the eonstrucrion of It3 
provisions hlyeri j. L-mired States, 272 US E 2 .  . . (19261.1'1 

The argument proceeds in the following manlier: 
(1) We are bound to interpret the Constitution in the  light of 

the l a x  a3 it  existed at  t h s  time I t  was adopted. Rather than 
reachin8 a u t  f a r  nen poarantees, the  Constitution was meant to  
secure for the  future  rlgh1s which were already possessed.1P2 

(2 )  4 most reliable means for derermining bath \That the l a w  
R ~ S  at the time of the adoption of the  Conititution and what the  
f ramers  of the Constitution intended is to  dtudy lepislation con- 
temporaneous with its a d ~ p t m n . ' ~ ~  

( 3 )  The Articles of War, being legislation of the  Congress in 
existence before and after the adoption of the Constitution and the 
Bill of Rights, a re  effective indicators of the intent of the  Congrers 
and the f ramers  of the Constitution. 

Using this logic the  Court  of Military Appeals has decided tha t  
the Sixth amendment does not p a r a n t e e  t o  military personnel the  
right t o  legally trained counsel befare a special court-martial, 'E4 
and that the  first amendment does not allow an A r m s  officer to  
blaspheme the  President of the  Lmted On the other 
hanl ,  expan~ ion  by the  V'nited States Supreme Court of concepts 
which were  recognized in military law at the  time of the adoptlon 
of the  Constitution and the Bill of Riphta w i l  be applicable t o  the  

these principles t o  the  matter of release before trial it 
1 b 1  Enited States I). Jacobs. 11 U S.C.XA. 428, 433, 20 C.1I.R 244. 249 
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ie evident, at lea;: in relation to  enlisted personnel, t h a t  any notion 
of release was negated by the early Articles of War. Enlisted men 
vere  required to be confined, and arrest  \vas so much a part of the 

inappropriate.lb' and t h e  other concluded that  bail w.s never in- 
tended to  apply t o  rhe soldier." 

C. DEE PROCESS-STATE OF THE LAW 

Only one reported military case can be found xherein it v a s  
alleged that  confinement pr ior  t" rriai canrtituted B Yiolatmn of 
d u e  p roce -~  iinder rhe fifth amendment I "  The accused was ~ 0 1 1 ~  

fined prior EO trial for nearly f i ~ e  montns. The court noted that  a t  
no  time did he complain that  his confinement x a s  illegal or not 

robable cause and cited srticle 9 ( d )  of the I -  
t a i U  i18? tL(e .  That  article p r o i d e s  that  " S o  
red Into a r res t  or confinement except for probable 

cause." Probable cause to arrest  or 
or reported fact. are sufficient t3  f 
believing that  the offense has been 
restrained After a brief surrey of bail in the federal system, the 
court  concluded :hat there LL no right to  bail in the military courts. 
The accused ha: three remedies: first. he may more for a speedy 
t r ia l ;  second, he may wek habeas corpua in the event a speedr t r ia l  

he may institute charges under 
t i ,  ,liist;ce 1'" The commander's 

198 Umfed Stales v Wilson, 10 U.S.C.hI.A. 337, 310, 21 C X R .  411. 413 
(10591. 
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nearly complete discretion to  confine is restricted only by the re- 
quirement of probable cause. Such confinement does not violate 
"military due pro~ess . ' '  which has been defined as a denial of "fun- 
damental fa i rneis .  shocking to the u n i ~ e r s a l  sense of j ~ s t i c e . " l ~ ~  

D DUE PROCESS AND ARTICLE ,V& 
A PROPOSED 1.VTERPKt'TATIO.V 

But under our  concept of justice, which has been based upon the 
presumption of innocence until an accused has  been adjudged 

ore shocking than confinement be- 
fied? In the words of Caleb Foote: 

tion of the impropriety of pumshmg 
--aid custods 13 puniahmenr no matter what Its name--one who is 
mereli accused and has not been and may never be eonvicced.LIS 

T n a  arguments  are proposed as to why pretrial confinement, 
m e n  though acccmplit.hed by the proper official and based upon 
probable cause t ha t  the confinee committed an offense gainst the 
Code, may be a violation of militart- d r e  process 

Firs t ,  when spmking of confinement before trial. probable C ~ U B L  

should be expanded to  include not only whether the offense was 
committed, but whether there 1s reason t 3  beiieie .  bared upon the 
nature of the offense itae!f and or any manifestations on the par t  
of the accused. that  he n i l1  not in fact appear for  trial. If confine- 
ment ir not neceasar] t g  asrui(e the accused's presence. it is punish- 

pretrial punishment ''1''- 

Second, the o m m a n d e r  undei :he Uniform Code performs many 
judicial function? E\en though the Federal Rules of Criminal Pro- 
cedure do not  apply to  ml~i t a r i .  '( the cour t  of Military 
Appeals has equated the commander's functions t o  those of federal 
~ u d ~ c i a l  officers 1''' The court ha, suggested that  a request for  a 
speedy iriai be made t q  the accused's commanding officer in tha t  he 

States I. Culp, Id U.S.C >I 4 199 206. 3 3  C.11 R 411, 418 

Rs.e"*r.  108 c PA L 
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act8 in a "military justice capaeity."zY0 Similarlr the court has  
equated the commander's role t o  that  of a federal judge in the area 
of an accused's suspected mental disorders201 and for determina- 
tion of the existence of probable cause to  justify a Bearch of an 
accused's person or be!ongmga.?:2 Canfining an accused for an ap- 
preciable timez"3 prior t 3  a finding of guilt can be no le3 
act than those enumerated. Therefore, the same can 
ivhich are required of a committing magistrate should 
of B militsr: commander. For a number of years n o w  the C m r t  of 
Military Appeals has adhered to the view t ha t  the protections in  

t those which are expressly or by neces- 
cable, are available to member;: of the 

is not expre~s ly  inapplicable. i t  mu i t  bl- 
Inapplicable The necessar? implications 

are that  mandat3ry release ii incompatible n i t h  the commander's 
complete control ovei hls persunnei and n o d d  res 
greater derogation of his authori t>.  There are t w o  a 
objectioiis. F i r i t ,  the  very idea of miliiary iaw and 
limitation upon the absolute nature of command powerzo: and, 
second. the entire concept of discipline has  changed with the ad- 

L. A liarshall put it this may: 

e has adjusted t o  changing eandit:onn A s  
as gone i n t o  the hitting p m e r  of  xeapanr. 
m g  deploymenr in the field af battle, the 

n the mdiv:dual has became the mort praised 
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recent cased inwl\-ing lengthy pretrial detention provide the best 
argument  for a change in the policy in the mili tary: 

Once again r e  are i'aeed with the reratious problem . . ,became of 
. . . failure by militar)- authorities t o  comply r i t h  Artleler 10 and 33 
of the Code. . . .[*Oil [Tlhe facts and emumitames  of tt.e present 
eaie demonstrate another instance of a prejudicial in~as ion  of the 
accused's riehts,gOS 

Jus t  as it takes longer today to complete the proceeding8 in a 
court-martial than it did 15 >-ears ago, pretrial  processing time has 
risen commenaurately.?nQ This rise i d  in pa r t  due to mare careful 
preparation of cases by I a ~ y e r s  and to refinements in the courts- 
martial pretrial procedure. With the advent of more lawyers in the 
special ciurt-martial. i t  may be anticipated that a similar rise in 
pretrial processing time m i l l  occur in that forum.l'O This is partic- 
uiarly true because the vast majority of administrati le case proc- 
~ s s i n g  will still be accomplished by the special court-martial con- 
vening authority's staff oh ich  wil! probably continue to perform 
military justice functions as an additional duty. 

With more emphasis being placed upon affording an  accused a 
speedy trial, i t  is  clear that  either the p ixeed ings  must be expe- 
dited or t h a t  some form of pretrial  release be instituted. Judge 
Ferguson of the Court of Military Appeals has stated that 
"[Slpeed, particularly nhe re  there is no bail, is B very important 
element."z11 Were an accused free f rom restraint  prior t o  tr ial ,  i t  
would be proper to require him to show that he has been preju- 
diced by s i iy  excersire delay.?l2 
areaz1? or even t o  an entire milit 
arrest in f a i t  thereby bringing into operation articled 10 and 33 of 
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the Code, the need f o r  an effectire alternative to  pretrial res t ra int  
is even more compelling. 

B. THE NECESSITY OF PKETRIAL RESTRAINT 

conviction. the greater the  risk of flight 
Because I t  i i  ' 0  deeply rooted iii o ~ i r  hlstory,?'j there should be 

e of the individual accu-ed, the former must prevail in 

1s 1 1 6 i 1 )  in T i i E  coro,r*r LAWS OF 11*%3*. 

. .  

The writer is perronall i  coniinced that eanBnen.ent before trial is not 
warranted 101 ani offense. based solely upon the nature of t k  affenle, t o  be 
tr ied before B speeia! c o u r t  mart.al not emporiered to adjudge a diiehaipe. In  
other rrords. a soldier who is rorth keeping IS \>rorth trusting One ivha IS 
incapable of this t ru i t  should he elmmated from the s e r v ~ e .  However ta 
advocate sdapt on of a firm policy prohibiting pretrial confinement for io ldk r r  
tried b) specml eaurtr-martial might resulr ~n commanders reeommendmg 
general courts-martial s ~ m p l r  t o  awld the prohlbltlon. 
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Because of the inherent difficulty in predicting human conduct,z'a 
certain procedural safeguards should be fallowed in these cases. If 
a n  accused i s  detained before a finding of guilt because ~e fear  
that  he wil l  commit subaeqaent acts of misconduct, either of t w o  
approaches should be followed. Firat, either the accused's ease is 
placed on a separate docket and given priority treatment in terms 
of expediting his trial or, second, he should be afforded a hearing 
within five days of his confinement a t  which he is represented by 
counsel. The hearing officer would be required to find that the 
confinement would not materiall>- hamper the defendant's ability 
t o  prepare his case, that  the Government has a prima facie case, 
and tha t  there is a reasonable likelihood that,  if  released, the de- 
fendant R I ! ~  commit a sel-ious crime in ioh ing  violence against the 
person of another. Regardless of which of the above courses of 
action i s  folloned, some limiting period of pretrial  confinement, 
excluding defense requested delay, should be established and the 
accused released at  the expiration thereof. 

2 Rrdi ieb iq  tlre Rial: of  Fl ight  B e f n i e  Trial. 

The risk of flight in the military ma? be reduced by employing 
these principle8 : 

Fimt, ielease only those individuals who desire to be released. 
An accused who ia just  RIZ content to  languish in the stockade as he 

uld categorically be adjudged a bad risk. 
be required to affirm not only his intention 
is tr ial ,  but his intent to stay out of trouble 
ed tasks in a commendable manner.  

Scemd, releme of those individuals apprehended in an absent 
without leave status should be effected oliiy in exceptional cases. A 
situation in vh ich  the condirion xh ich  mntivared the absence no 
longer exists might  qualify ab an exceptional case. 

e criminal sanctions f o r  those individuals who flee 
date  the condition8 of their  release. Other than 
anment,  criminal penalties should be one of the 

more effective deterrents to  flight. Former Attorney General Ram- 
sey Clark has commented: 

Efforts to improve the bail syitem by increasing pretrial release are 
justifiable on15 If the releasees return. This objective can be pro- 
mated by tightening up the c~imina l  penalty P ~ o v i s i o n ~ . ~ ~ ~  

? I h  Hearings o , i  S. 1 3 1 .  aztpia note 6 ,  dr l i i  [TTlirh the ercePtion Of 

extreme c8389, rh ieh  defendants wl1 commit JePlon~, subsequent offense3 is 
difficult t o  predict." 
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Fauvth, an accused who is released before tr ial  should be made 
aware  of not only the criminal penalties involved in breaching his 
release agreement, but of the possibility of administrative die- 
charge. I t  should be emphasized tha t  one who is discharged with 
less than an honorable discharge facea very real problems in secur- 
ing employment in civilian life.2sn 

Fiith,  I f  future behsnor i s  predictable a t  all It must  be 011 the 
basis of past behavior and a present situational analysis. I t  w l l  be 
remembered that the success of the Manhat tan Bail Project was 
founded upon the furnishing of information to a committing mag- 
istrate so that  the latter could objectiveir measure the accused's 
propensity t o  flee or remain present for tr ial .  The fact  gathering 
process Bhould be e a e i e ~  in the military where access to an 
accused's records and associations is generally good. Some factara 
which would assii t  in "risk anal 
efficiency reports rendered in the 
upon writ ten statements of superiors and subordinates; grade or 
r ank ;  dependents who reside in the area and rely upon the defend- 
a n t  for support;  civil and mili tary disciplinary record; and an 
accused's eapouaed career aspirations. To gain the benefit of an 
objective evaluation. the accused should be m e s s e d  without regard 
to the odense u i t h  which he is charged. The evaluation should be 
in writ ing and a p m i t  d u e  attached to  each risk factor.221 

S~ztlz,  during the period of pretrial release, the accused must be 
made airare of the fact  thnr someone cares about his case. This 
expression of interest on the pa r t  of the attoiney representins the 

tern expe1,ence B 

lower rate 
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efficiency, motivation, productivity, loyalty, morale, esprit  de 
corps, and concept of mission can only be imbued by the  com- 
mander and his staff. These intangible but extremely important 
factors could contribute more than any other single factor to B 

successful pretrial  releaw program. 

C .  PROPOSED PROCEDURAL STEPS 

1. Background. 

Sufficient probable cause exieta to beliere tha t  a member of A 
Company has committed an offense. The commander's task a t  this 
point i s  to charge the man and then determine what  to do with him 
pending trial .  Whatever decision is reached by the  commander, i t  
i8 important that  it be sustainable if subjected to attack. A deci- 
sion to  impose no restraint  on a man with prior convictions who 
has voiced a n  intent to do away with the prospective witnesses 
against  him is just  as faulty as  a decision to confine a remorseful 
first offender for a minor offense. The commander should realize 
that  he has vaat discretion in determining the propriety of pretrial 
confinement and tha t  confinement will be deemed unlawful only 
when he has abused his dircretion.z22 If the commander is conver- 
s an t  with recent Court  of Military Appeals opinions, he will realize 
that  his deciaion to confine will be sustained if the offense charged 
is serious. The seriousness af an offense is determined by a t  least 
two tests.  First ,  does the Table of Maximum Punishments provide 
a stiff penalty for i ts  cammission?z28 Second. i s  i t  to be referred t o  
a special court-martial authorized to  impose a bad conduct 

aree?22& The commander must  also realize that pretrial  con- 
ent is valid o n l r  when its purpose is to "insure the continued 
nce of the accused" or "\\-here the seriousness of the offense 
ed is likely TO tempt him to take leare of his surroundings."z1b 

The commander should a t  thie point realize that  110 matter what  
cri teria are utilized, the only valid purpoae of pretrial confinement 
under the Bauhond test is insuring the presence of the accused at 
trlal. That commander may xince a t  realizing that a mad bomber, 
an intra family child molester, or an accused bent on subnrning 

Smith v, Cobum.  l l i rc  Doc. Yo. 70.15 (C.KA. ,  11 Mar. ISTO), aS 
digesird m 70.3 JALS 11. 

zzi id. 
,Dexter  v Chadee, Xisc Doc. Xia 7-17 ( C X A . ,  11 Mar, 1970), n s  

diyesfrd m 70-3 JALS 11. 
225Vmted Starer". Bayhand, 6 O.S.C.M.A. 762,  21 C.X.R. 84 (1956).  
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perjury ma? not be legally confined before hii  trial under this 
standard 

Whether a n  accused person will present himaelf for  t r i a l  is only 

I the fact t h a t  charge- hare been greferred against 
rom doing i o q  ( 3 )  Is coiifiiiement necesiar!- to ahow 

othei membeis of t h e  command tha t  an! challenge t o  military 
authority nill be t ieated n i t n  i n i f t  retribution? 

3" ( 3 )  I 3  generally In- 
ample of one n h a  chal- 

rmation. A farm 
should be d i n e d  irhirh contwns much of what is cwrent l )  listed 
a n  D A  Farm 20. , e ,  name, grade, dare of rank. dnte of birch dut t -  
NOS, marital ?tatiir and numbel of dependent., n hether enlisted. 
Inducted ,  01 extended, physical statu? and assignment l i m ~ t a t m ' x  
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tar? if he violates the  conditions of his release.z26 If the  cam- 
mander determines tha t  pretrial confinement is warranted, he 
ahould Succinctly state his reasons for  ordering i t  on the  form. 

Step 3 .  This step involves an admmistrative hearing.z2' As soon 
as the accused is confined he Fhould be offered the  opportunity to  
appeal his confinement. He should be provided with a lawyer and 
the hearing before an associate military judgezzP xould  be held 
within five daya of confinement. Rules of evidence would be re- 
laxed, but the Government wauld still be r e q u m d  to obtain the 
personal presence of necessary nitnessea if they are available. The 
question of the  newssit>- of pretrial confinement, be i t  on the  basis 
of scriousners of the offense, propensity to  fiee, or anticipated 
criminal conduct would be thorauphly documented and determined 
by preponderance of the  evidence. 

The military judge's decision should be final. If he finds a failure 
an the par t  of the Government to substantiate the need far con- 
finement. he should t e  empowered to  order relea3e.125 The hearing, 
even though nonjudicial. should be summarized and appended to  
t i e  record of trial as an allied document. 

This hearing ewld  also serve another purpose. The Supreme 
Court, in O'Collahan c. Parke2:JO limited the jurisdiction of do- 
mfstic courts-martial to "service-connected" offenaes. The test of 
sirrice connection is a rague one, even to   lawyer^.^^' I t  is expect- 
ing too much to make the commander consider thia test in deciding 
nhe ther  an  accused should be court-martialed, The hearinp., before 
a judicial officer, nould pro i ide  a conrenient fa rum t o  establish the  
facts needed to decide the  i sme Of service connection. 

Of course, If 8.11 accused is not confined or restricted prior to  

*?-A judicial hearing under art ic le 3 0 ( a ) .  TXIFORU CODE OF XILITARI 
JUSTICE, i s  inieanble ~n that the hearing ma) not Lake place beiole the c a m  1s 

referred t o  trial. 
* * , S e e  UChIJ art. 26 
ZZBAlfhavgh a militan- j u d w  may have, under recent deemone, powers 

heretofore undreamed a i ,  his authorit>- to release 8.n aecvsed from eonhnement 
should be pronded for ~n atafutory fo rm.  Ses United States v Calles, 19 
C.8.C M A. 96. 41 C I . R .  96 (1969) 

395 U.S. 258 (1969). 
* E . g . ,  id. at 284 (Harlan, J , dmrentmg) , Comment, 3 LOIDLA U. OF L. A.  

L. REV. 186. 198 (19701. 
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trial, the  serrice connection issue can be decided a t  t r ia l  with 110 

prejudice or Inconvenience t o  him. 

The preceding principles are espoused with fu l l  realization t h a t  
there are significant differences between the administration of ius- 
tice in the  mili:ar>- and c;nl ian communities.2qz Thd object of the  
civil l a w  is to create the greatear benefit to all in a 

tice The rheoiy i n  Y O ~ M  before the Firs t  Yorld !Val \\as tha t  the 
service volunteer entered into a contract with the Gsvernment 
under rshich he v a i \ e d  all his 
theory i s  no longer tenable beca 
t:an of the Army.  The Army ia no longer a small band of vo1~11- 
tfers cmtent  t g  s e n e  far  bed, board, and S j  a month. The Selei5re 

Cad? of .>lil~ta, p Jvs t iee  and the Military Justice 

as poas.ble . 
Under the cancents of pret i ia l  release which hare been enumer- 

azed. the majority of perions charged would be releared before 

r , recognized this di 

e.,> 0 note 13'1 sr 201 

114 



PRETRIAL RESTRAINT 

tr ial .  In most instances the commander would be required t o  evalu- 
a te  "objectively" each man's propensit>- to flee. Thia should not be 
a time consuming procedure. If he i s  satisfied tha t  the accused will 
remain present and perform his duties in a militarl- manner,  an 
agreement can be entered into between the commander and the 
accused. A violation of the agreement will came revocation of 
re1ea.x and pretrial restraint  m i l l  result. If the accused absents 
himself before tr ial  he is  almost sure to be apprehendedzsi and his 
Right prior t o  trial may be considered in determining a conscious- 
ness of guilt of the offenses charged.2'- 

If the accused is confined before tr ial  by the immediate com- 
mander, he should be afforded the opport 
determination of the commander 1s sub 
the file, it should not  be disturbed. I f ,  on the other hand, the deter- 
mination cannot be substanriated, the accused should be released 
end the aforementinned agreement entered into between the 
accused and the commander. 

By employing the foregoing principles we not only afford an 
accused an oppartunitr  for a fairer determination of the need to 
confine him before Trial. but n e  act in the best interests of the 
GcrErnment b>- allotting manpoaer  to  the purpose fa r  which i t  
was Intended. Hopefully, the adoption of these proposals will not 
only obviate the si toanon where one convicted of a serious felony 
\Till gain his freedom simpll- becauae the Government was unable 
to prove that it acted diligemly in the prosecution of his case, but 
will avert  the loiig and ofttime8 unnecea~ary restraint  of one 
merely accused of an offense. 

of The Fedeial Bureau a i  P r m o n ~ .  ihere 
ha--e been or.1~ 12 Ir.dniduali. o u t  of hundred? of thoksandi incareerared, a h a  
h m e  escaped and nor thereafter bee. aeeounced fo r  by either apprehennan 02 
recoier) in mme farhian." 

235 C i  United States v Johnson, 6 U.S.CD1 A 20. 19 C.M R 116 (18651 
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COHMEYTS 
". , . I N  T H E  LISE O F  HIS DUTY."* 

The libemliration o f  " l h e  of &tu" criteria is reflected in 
this  comment, whieh compiles c z m m t  and historical 
opinions on specific line of d v t u  i s s i m  

I. INTRODUCTION 

F e a  expressions in the JAGC lexicon are as commonplace as the 
phrase "line of duty." Use of this term in Army conversation or  
communication normally conjures the mental image of an incident 
involving injury to a aoldier either performing his duties or en- 
gaged in acts not clearly incompatible with or unrelated to such 
duties. To be sure,  that  image would be incomplete if i t  did not also 
include the inevitable report of inrertigation and successive re- 
views by various echelons of command.' 

Routine disposition of line of duty reports frequently does not 
reflect t he  broad spectrum of potential after-effects. I n  some in- 
stances, lack of readily available information a t  subordinate or- 
ganization levels may lead to  misunderstanding concerning some of 
t he  purposes and ultimate application of line of duty reports. For 
a n  illustrative sampling of statutory applications, B table of 
selected statutes pertaining t o  Army personnel has been included 
as an appendix. 

I t  i s  primarily in the context of entitlement to medical care and 
related benefits, including compensation for eurrivora, tha t  this 
comment ail1 project a summary of conceptual changes which have 
affected the adminietration of matters requiring amciai interpreta- 
tion of "line of duty" (and its derivations). In addition, an appen- 
dix furnishes a digest of selected opinions noting recent Army 
application of the basic principles mrolved. No effort will be made 
to delineate basic procedures surrounding the mechanics of line of 
duty determinatiana, since the ABC's of LOD reports, inrestiga- 

* The opinions and ~ ~ n e l u ~ i o n %  presented are those of the author and do not 
neeeaaaniy repreaent the i ~ e a s  of The Judge Advocate General's School or 
m y  other go~ernmenial agency. 

1 Generally an .A.djutant General function, the reporta frequently are mor- 
dinated a i th  command judge advocates (eqecial lk If adverse findings are 
indmted) for ~ e ~ ~ e i  of legal sufieieney, etc.:  and final appmmng authoritlea 
are required to coordinate with their staff judge adroeate. 07 other ~ P P ~ o P T ~ .  
ste legal adviser, tentative adverae d8emions. A m y  Reg. No. 600-10, pars. 
E-14013) (7 Jun. 1968) [hereinafter referred to and cited as AR 600-101. 
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tions, review and other administrative features are set forth in 
much detail in the applicable regulations and related handbooks.2 

11. THE CHANGISG COXCEPT 

The fundamental problem a t  the  core of a "line of duty" deter- 
mination plainly is whether the  incident giving rise to  the disabil- 
it? under examination occurred within reasonably broad hounds of 
the concept of the te rm Although t i m e  has been for  many years 
almost universal agreement t h a t  the term line of duty, though 
closely related to performance of duty, was not ineatncably bound 
to  an net of duty, early determinations manifested a more reatric- 
t i r e  interpretation, notwithstanding that statutes of 8. beneficml 
character were involved. Ef for t s  to  establish the  distinct limits 
beyond which a line of duty "status" may not be considered t o  
extend h a l e  generated many official opinions, and i t  is in this area 
of more or less uncertainty t h a t  the judge advocate performs his 
traditional role as advi-er to the  commander responsible for  mak. 
in8  the dererminstion.' 

One of the  early proriaions of a line of duty requirement in 
military administration appears in the  characteristically plain and 
expressive language of the 17th Century British Articles of War :  

If an) soldier be sick, wounded, OT maimed in hk Maps t i r s  Srn:ce, 
h.e shall be rent our a: the Camp to some fir Place f o r  his Recovery, 
where he shall be provided far by the Officer appointed to fake tare 
of mek a r d  wounded Soldiers. and hir Wages or Pal- shall EO on and 
be duly paid till It do's appear that he can be no loneer serviceable in 
rhe A m ) ,  and then he shall he rent hy Pass to hiz Countrei-, x b h  
Dloney t o  bear his Charge8 ~n his Traiel, OT such other Provirion 
shall be made for him, a i  his Yajesty Shall direct.' 
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An early federal statutee authorizing placement upon a "list of 
invalids of the United States," a t  pay and under regulations di- 
rected by the President, of personnel who shall be disabled h g  
wovnds O P  otherwise while in the line of his dutu in pziblie service 
provided Attorney General Richard Rush with the opportunity in 
1815 to emphasize what  he perceiied to be the "benignant inten- 
tions of law'' a t  the time: Responding to a request by the Secre- 
t a ry  of War' for  advice, the Attorney General observed that cover- 
age u-ould extend to "accidents 01' inflictions f rom the hand of 
God or men, happening to the party while in the immediate and 
obvious discharge of his dutg." 

T h i l e  Attorney General Rush found i t  relatively easy to perceive 
tha t  the term "wounds" could be enlarged upon so as  to embrace 
hidden "seeds of disease, which finally prostrate the constitution," 
it was mole doubtful to fix "by any undeviating standard,  u-hat is  
meant  by being in the line of duty." E e  duly presumed tha t  mili- 
t a ry  personnel available for duty-but not on furlough-were 
obliged to hold themselves detaelwd fnm other piwsuits, E O  as to 
be ready at a moment to ansuer any call emanating from those 
who may be authorrzed to command them. On the other hand, 
accident or sickness palpably proceeding from C ~ U S ~ E  while away 
on a voluntary absence "too long continued , , , might form an 
exception." .4dditional premises included : 

4 Articles of  IVar of Jsmer I1 (1638), art XXXYI .  es a r t  iosfh Zn TT 
IV1vTHROP'S ~IILITARI LAW IVD P R E C E O E ~ T S  925 (2d ed 1396, 1920 reprint) 
(emphasis added). An earlier usage I" marine history was recentls recalled, 
under which hired mariiieri of B ve~se l .  wounded or atherwse hurt "ln t he  
service of the ship: would be "cured and provided for" at the e o ~ t r  and 
charges of the shipowner. Laws of Oleron, art. VI ( c i i m  1266 .4.D.),  veprintad 

ozled in Bostaw, Same Conaiderotions in Determmmg Lins 

ogous language) appears in the fallowmg statutes Act of 2 Mar. 1190. 8 8. 1 
Stst 709, 716 (an acc for the garernment of the h'avy) ; Act af 20 Jan. 1813. 
2 Stat 790, 791 (am act prmdinp Navy pensions),  Act of 4 Mar. 1814. 8 2. 3 
Stat. 103 (an set girinr penwons) ; Act of 3 Mar. 1317, 3 Stat. 373 (amend- 
ment t o  the 1814 A c t ) :  and Act of 30 Jun .  1331, 4 Stat. 714 (an act cancern- 
ing navel peniions),  For an interesting treatment of a naval officer's view of 
line of du tx  origin%, see Roberts. Lms  o j  Dulv Slatus-Port I ,  JAG J. (Dee. 
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If the loss of health should have proceeded fmm careleas or irrerdlar 
hablts in the party-much more if from vicious ones: or if he 
brought to the service OF ranks of  his country a constitution already 
imoaired , , . these jliil form mcasloni fo r  caution. or far an entire 
erelvaion from the bounty. . , . A claimant who was suspected not to 
stand in lights altogether meritoriavs OT innocent, must expect that 
his application would meet a severe icruiny, and certain rejection at 
the discovery of anbthmg that could taint it with vrfairnass o r  
Imp as it ion. 

For further justification of principles attr ibuted t o  the cangres- 
sionai purpose. the Attorney General noted the following extract  
f rom the Digest of Justinian,  that  "he who has hired his services is 
to receive his r eva rd  f a r  the \Thole time, if it has not been his fault  
tha t  the service has not been performed." He a i m  relied on tradi-  
t ional maritime practices : 

[ I l f  sickness 01 disability oiertake a seaman, which was not brought 
on by I I C I O U S  or ui!uitifiabie conduct. he i s  entitled to his full  
"ages f o r  the wbage Kar does it make any difference a ie ther  it 
came on dunng the trme he wa6 an aetuai duty, or was merely 
accidental while he eontinmid in the service. 

An interesting example of the ''liberal" construction thought to 
be justified in the ease of "henevolent" pension statutes is  found in 
Attorney General Benjamin F. Butler's 1833 opinion) that  a 
"strict" construction s a u i d  perhaps exclude all disabilities arising 
from assaults committed on a member by persons belonging to the 
same service. Thus, he indicated. injury to a Bergeant n h o  was 
assaulted by an officer of the guard (1%-ithou: provocation, accord- 
ing to the sergeant) when the sergeant attempted to pass a guard 
under the sanction of a permit granted by his commanding officer 
could come "[withlin the line of duty in the public service" if the 
!Tar Department were satisfied t h a t :  

1. The wounds w r e  piren without sufficient justification (for if 
the assault were brought by claimant's own misconduct, he could 
not have been disabled while in the line of duty) : and 

2. The permit were given to the ciaiman: and he was passing the 
guard for  some purpose growing out of the public service (for if 
the pass \%ere given to enable him to attend to private affair8 and 
when injured he \%-as going about his private business, he could not  
be considered in the public service). 

As subsequently noted in a 1918 Judge Advocate General opin- 
ion,@ Attorney General Caleb Cushing in 1856 construed the exiat- 

2 OF ATTY. GEX. 589 i ia3s) .  
9 J A G  220.46. 22 No". 1918. e8 digested in DIG. OF3 JAG 1912.40, Part 11, 

Line o i  Duty, s t  952. 
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ing pemion laws to require tha t  a qu 
logical correlation with military dut 
would constitute oficial and professional obligations of a man as a 
soldier and sailor (a? distinguished from such as would be referra- 
ble to  his Simultaneous life as a man and a citizen).'O In support  of 
that  v i e w  he defined "line of dut? as an apt phrase " to  denote 
that an act of duty performed must have relation of causation, 
mediate or Immediate, to the n o u n d ,  the casualty, the i n j u r y  or 
the disease, producing disability or death." 

The exclusion at this point of injuries incurred while pursuing 
nonmilitary matters is still patent. Prom here on, however, minor 
nuances gradually affected the concept of line of duty, EO that the 
stricter v i ex  gradually (but  not in every care) gave way, in prac- 
tice. An 1866 enactment declared the t rue intent of the phrase "in 
line of duty" (appearing in an 1865 statute providing for benefits 
to persons discharged for wound8 received in line of duty) 

requires that the benefit . . . shall be extended to any person 
entitled by Isxv to bounty r h o  has been or may be discharged b) 
reason of a round receired while actually in service under military 
orders. not s: the time on furlough or l eaw of absence. nor engaged 
in any unlawful or unauthorized act or pursuit.11 

. 

A series of reported digests of opinions in this period indicates 
intermittent erpandinp and contracting coverage. Thus. a soldier 
in confinement would not be excluded because i t  was part  of his 
military duty to submit to disciplinaiy m e a ~ u r e s , ' ~  following but 
enlarging upon the established premise of construing beneficial 
laws so 8s to advance, and not restrict .  the benefit.13 And. in a like 
rein. a soldier accidentally injured while on furlough was deter- 
mined to be in the line of duty. . On the other hand, a disability 
resulting from accidental discharge of firearms \while (1) handling 
a weapon (in r ida t ion  of an order forbidding non-governmental 
weapons) and (2) engaged in rough play or ecuffling wan not in 
the line of duty biit "grew out  of a purely private and personal 

ment are facts, not T"le3 of IaW.'' 
I 1  See Card 2668.  Oct. 1886. DI OF,. JAG 1801, Lliie 0 1  Dit% P 1623.  at 

444-16. 
11 DIG OPS. J I G  1801, Liiie 0 1  D?iili, S 1617, sf 412 
I8 I d .  
14 DIG. OPS. J A G  1801, Id., 8 1620, a t  413 

121 



50 MILITARY LAW REVIER 

transaction" or \%--as "something quite unconnected with duty and 
inconsistent w i th .  . . proper military function."lb 

noted the issuance in 1893 of a pronounce- 
ment by the Surgeon General, approved b>- the Secretary of Kar,  
establishing a proper assumption that  injur ies  or diaeaees incurred 
in the military seri-ice occur in the line of duty unless: 

An 1896 

1. Existing prior to seri-ice: 
2. Occurring while absent from duty on furlough or o thewise :  

3. Resulting from willful neglect or immoral conduct. 
or 

The opinion, in paSShF, observed the lack of a rule concerning 
injury received throiigh ''careleesnesr" and indicated that  the de- 
gree of carele%ness reflected by a failure to  unload a carbine be- 
fore at tempting to clean it (during which process the weapon was 
accidentally discharged) did not require an adrerse  determination 
And. with respect to contributory negligence: "[Ut is not safe to 
a t tempt  t o  lay down any rule but best to  leave each case to be 
determined upon its own facts.' '  

Additional selected opinions of the period indicate a continuing 
trend toivard equating line of duty with military service, except 
far specific circumstmCes of misconduct (including culpable con- 
t r ibutory negligence) .'- 

On the other hand. the Cushing rationale of 18% ~ - a s  expressly 
adopted b:. the United States Coiirt of Appeals for the Eighth 
Circuit in 1897'' as a proper construction t o  support the charge by 
a trial court ( in  an action instituted by the United States to  re- 
c o r e r  a p e n s m  allegedly fraudulently procured) that  far a disease 
to  ha re  been contracted in the line of duty. "the seirice must ha re  
been the cause of the disease. and not merely coincident v i t h  i t  in 
time." Adherence by the Conpiesi to rhc Cushinp \ lex\ ,  despite 
repeated r e ~ ~ s i o i i  of the pension iaws during the intervening years. 
demonstrated t?  the sat isfaman of the Court of Appeals that  51511.. 
Cuahing and the court below had properly interpreted the meaning 
of "line of duty.'' Riiocie. was relied upon as late as 1959 b?- the 
Courr of Claims in denyinp recovery of retirement pay because of 

1 I d ,  s p  lh18-161P. at 142-.I3. 
I j  I d .  S 1622 at 113.44. 
.?Id.: $ 16231, supra note 11. at  444-16 ( ro ldler returning t o  Army, kllled 

aboard gai.ernment traniport by boiler e r p l a ~ ~ o n l  ; 1624, at 416 (roldler 
wi.altmg aenfence of general court-martial. miured ilhile chappinp wood 
under guard)  : and 1625, st 446 (Jaldier regarded in llne of duty r h l l e  On 
hunting pass). 

15 Rnodes v United Sralei. 7 8  F. 740 (8th Cir. 1887) 
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insufficient evidence to  establiah that the claimed disability arose 
within the line of duty.lg 

Despite Rhodes, however, more liberal construction generally 
became apparent after the United States Court of Claims in 1913 
(without specific reference to Rliodes or the Cushing opinion, or, 
for that  matter,  to any other prior construction of "line of duty") 
allowed recorery of benefits based on the death of an officer who 
died in a military hospital f rom typhoid ferer contracted while 
returning to du?y from leave.zc In a relatively short exposition, the 
court adopted a "reasonable construction" t o  the effect that  bene- 
fits accrued under the "line of duty" provision 

whenever the soldier dies while in the service generally, and submit- 
ting to 1:s rules and repulatmni, from voundi  or diieaae not the 
rerulr of his own misconduct. . . . The aoldier in this ease died while 
on his way under orders to rejoin his command, and this wv8s in the 
line of duty: and . . . we do not t h d  _e are called w o n  to decide 
when and where he contracted typhoid feier. the disease of which he 
died. 

In 1918, a JAG opinion expreealy disavoired the ''narrow'' Gush- 
ing construction in favor of the "liberal" construction adranced by 
the  Court of Claims in .Vooie.?' The opinion indicated tha t  Cueh- 
ing's view was contrary a130 t o  determinations by the Bureau of 
War Risk Insurance and of The Judge Advocate General of the 
Army.?p 

Fur the r  progress toward reducing the basis for  adverse deter- 
minations can be noted, 8 8  additional adminierratire precedents 
became available. Thus, a presumption appeared to have become 

'er V B P B  received in liiie o t  duty and not the 
n the absence of proof of disobedience of 

re iiegligeiice would not  remove an mdi- 

In iesponl'e t o  a requwt b3- the Savy for adi ice  concerning 
certain c a w  reqi lmnp n line of du:? determination, Attorney Gen- 

li Lemli 1.. United States, 91 F. Supp. 743 (Ct. CI. 1960). 
1''iIaare Y. United Statos. 46 Ct. CI. 110 (1913) The statute invohed 

ineluded an amendment subebtuting the words "not the reauk of his o v n  
mirconduci" for "contracted ~n the line of duty." the amendment havme been 
maered after the officer's death. Since the court penerslly linrited consdera- 
h a n  t o  rhe mginal  text, the amendment ,wag not a primary factor. alttaurh 
the court  emplaied "mmonducr" language to explain the meaning of "line of 
d u u ?  

cited i spra  notea 12-17. 

note 9.  

? L  J.%G 220 46, a u p m  note 9 
1 2  Presumably the J.%G opmmns, though not Identified, were of the type 

1 3  J A G  220.46, 8 .APT. 1918, ea digested i n  DIG. OPS J A G  1912-40, evYpra 
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era1 A Xitchel: Palmer in 1920 supplemented a proposition (par- 
tially formulated in an earlier opinion) t o  t h e  effect t h a t  an in jury  

, France, injured en route t o  Parin. 

6 .  officer on leave 1 attempting to help r o m a n  in distress 

mere? of factual bamr f a r  con 

note 8. 
Z e J A G  21016, 10 Sep 1931 DIG OPS J A G  101?-10. ,r U J ~  

38 OP. ATTI. Gr\ 47s r1931i  
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jury t o  two enlisted men while returning to their  station after the 
expiration of their  passes was not the result of their  tardiness and 
therefore not due to misconduct. 

In 1933, The Judge Advocate General restated the principles 
which had evolved in these terms: 

1. A finding that death or injury is the result of misconduct is 
proper snd euitainabie only when, by B i s i r  pTeponderance of the 
evidence. it has been establirhed that such mmandvet was the proxi. 
mate came of the death or injury. By"proximate canse" is meant the 
moving or direct C B Y S ~ .  

2 Negligence which contributes t o  or C ~ Y B S  death or injury does 
not constitute miaeonduet unless oi such graaa eharaeter as to 
amount ~n itseli t o  misconduct, 

3. U-hen misconduct is a contributory cause of the death or 
injury, but ia  not the proximate cause, the death or in ju~s cannot be 
held to be the remit of the mimnduct.?e 

The foregoing is the baais for  the current basic presumption 
that injury or disease will be presumed ta  have been incurred in 
line of duty and not because of a member's own misconduct, As 
provided in current regulations,z8 the conditions which remove a 
member from the line of duty and the nature and quantum of 
evidence required to rebut the favorable presumption are stated in 
theee t e r m :  

1. Line a i  dutv. The presumption favoring line of dvty may be 

a. Proximarely caused b) I?tentmnal misconduct or ivlllfvi 

b. Incurred or contracted during a period oi unauthorized ab- 

e Incurred or contracted while neither on active duty nor en- 
gaged I" authorized trsimng in an active or Reserw dnty s t a tu  and 
w a s  not aggravaed by he eervice. 

2. .Miuronduel. The presumption agamst misconduct may be we?- 
come only b y  substantial evidence that the mjury o r  dinease, or 
eondltmn causmg mjury or disease, was pmximately caused by the 
~nteniional misconduct OT willful graaa neglect oi the Indindual. 

gross neglect a i  the individual. 

sence 

2 i J A G  220 46. 6 J u l  1933. a8 d w e s t r d  16 DIG. Ope.  JAG 151240, sUP70. 

AR 600-10. parayS-19r. 
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111. STATUTORY ATD POLICY CHASGES 

A chronicle of the changing concept of line of duty would be 
incomplete without a brief mention of B number of other s ta tutory 
or policy change? that  hare affected line of dut5- determinations in 
special circumstances only. Aceordin 
postscript to this  portion of the discu 
convenient repository for  subjects ii 
reminder of some of yearerday'a probi 
principles in use today. 

A. DEATH GRATUITY 

A formerly significant application of line of duty determinations 
was eliminated in 1956 following the enactment of a camprehen- 

atill continued under current  reeulatiom," presumably to  furnish 
information for appropriate determination at  the Department of 
the Army l e ~ e l .  

B. E X C E E D I S G  L I X I T S  OF P l S S  

An early view that  rialation of authority to he absent (e.g., by 

30 Sen'ieemen'r and  Veteran's Surwvor Benefits Act, 6 301, 1 Aug:. 1856, 10 

benefits administered b) VA. e & . ,  under 38 U S  C. $0 321. 341. and 110 11964). 
9 1 9 r r  LA. Pam 27-6, para. 1 0 d :  A R  000-10. para 6-11k 
32Sea CSJAGA 1860 2168. 11  AD^, IS;@ 9 BILL. JAG 114 (18501 
3 K 4 R  600-10, para. 5-19bI3) 
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C .  GOVERNMENT VEHICLE USED WITHOUT AUTHORITY 

The formes rule that use of a government 
thor i t s  removed the offender from the line of 

orders and evaluated x i t h  other evidence in determining miscan- 
duct status.35 

D. .IIALT.11 I S  SE 

Another long existing policy that disease or injury incurred dur- 
ing an act of commission or omission which ia wrong in itself 
Cmalimi in se)  should be considered as having resulted from mi3- 
conduct was discontinued i n  1961.38 Thereafter,  line of duty deter- 
mination  as to be made in conformit?, with the rules applicable to 
all line of duty findings. even when a maliini in se act was involved. 

E. XILIT.IRP SAFETY S T A S D A R D S  

The earlier rule that  riola:ion of military regulations. orders, or 
instructions was sufficient p e i ,  se to  eatablish misconduct was modi- 
fied in 1915, at least i n  the case of prescribed military safety 
standards. t o  conform with the rule applied in line of duty cases 
involving violations of s a t e  and local la\%--s. Accordingly, the uiola- 
tion of a prescribed ra fe t r  standard \%,as thenceforth to be re- 
garded merely ae one factor t o  be examined and w i g h e d  with all 
other circumstances and such nolation, in the absence of a further 
showing, would be deemed to establish only simple neg l i~ence .~ '  

34E.r.. JAG 220.46, 8 Dec 1932. O Q  dtsested h DIG OPS. J A G  1Y11-40. 
l Y l d ,  2 B I L L .  J A i i  4,; 

(1943).  
SsFormer Army Reg. No. 600-110, para. 19c(2) (Change No. 1, 7 Xol. 

1960) The modified rule eonrinues IP effect. as provided in AR 600-10, pars. 
3-19a(2) ( b ) .  Note haneler that if the drirer of B gaiernment rehicle an an 
amhornzed trip 1s &red d;nw an unjustified material deiiation from hls 
a i s w e d  route, he should be eonsidered absent without authority for llne af 
duty purposes. I d .  para. 5-19)(5). 

S I  See JAGA 1961 5041 21  Dec 1951. 14 DIG OPS 98,  fol  leierencr t o  
intentional deletion of pmumon from applicable regvlatians ae of  8 Jul. 1861. 

3: SPJGA 1915 7233,  10 Sen 1946. 4 BCLL. J A G  413 11915). Kore that the 
rule rrbsequer-tly applied and presently provided by AR 600 

invalvinr merely preiiribed zafety htandards. but spplieh to 
t i o n i ,  orders, or ~nriructions, ' '  etc. 

m p m  note 9 at 962. SPJGA 1848 16121, 11 h-ai 

(2) (n), pertammng to vloiailon of mllltary reguiatmns, is not 
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F. OUTSIDE ACTIVITIES  
Under a long series of opinions and regulations implementing 

such opinione, injury as a result of outside activities not of a dasa 
authorized or encouraged by the Army was deemed to be not in 
line of duty, though misconduct determinations were dependent 
upon specific facts invoked. Far example, the accidental injury of 
a soldier, ah i l e  on authorized leave, as a resu l~  of private commer- 
cial employment was held t o  be not in line of duty as late 8 6  March 
of 1961.35 Hoirever, the use of "outside activities" as a special 
basis f o r  removing a member from line of duty vas terminated 
with the issuance in June of that year of regulations deleting rhe 
applicable p r o r i a i ~ n s . ~ ~  

G. SIGSED S T A T E I I E S T S  A G A I S S T  I Y T E R E S T  

Section 106, Servicemen's Readjustment Act of 19.14'" prorided: 

No person in the A m e d  F o r m  may be required t o  sign a statement 
of an3 nature relating t o  the origin, incurrence. or a g g m v a t m  of 
any disease or iniury he may have, and any such etatement against 
his own inter& aigned at any time, shsll be null and w i d  and of no 
farce and effect 41 

A 1919 opinion of The Judpe Advocate General cautioned tha t  
pending a definite federal court interpretation of the proriaion, 
any writ ten statement againat interest in cases i n roh ing  line of 
duty determinations should be considered null and void, eren if 
voluntarily offered.'z It x ~ a a  later concluded, howerer (especially in 
view of the legidatire history of the proriaion indicating that i t  
\w.s designed specifically to prevent the procurement of such state- 
menta as a prerequisite for discharge) tha t  such statements were 
acceptable for  line of duty purposes, if voluntarily made a n d  if the 
member expressly had been warned that he need not make such a 
statement.  Regulations implemented the latter view In 1953.:' and 
current regulations contain this later rule.44 

eitea aeveral a i  t he  earlier pmcedents in this area. 

No.  600-140 (25 Jun. 1051) 

stat. 284. 

and now zppears as 10 U.S.C. D 1218 (1964). 

See Ed. .bote, 10 BULL. JAG 184 (1951). eellnlp atlention ' 0  Army Reg. 

4, The famous G I  Bill of Rlghfr of another era, Act of 22 Jun. 1014. 58 

4 1  Thls section w a ~  iubiequently re-enacted in substantially the same f a rm 

11 CSJAGA 1919 2960. IS Mar. 1919, 8 Birr. J A G  26. 
43Army Reg. lo. 600-140 (12 Feb. 10531, aweraeding farmar A m y  Reg. 

No. 500-140 ( 2 9  Jun. 1561). 
44 I R  600-10. para. 6-loa. 

eitea aeveral a i  t he  earlier pmcedents in this area. 

No.  600-140 (25 Jun. 1051) 

stat. 284. 

and now zppears as 10 U.S.C. D 1218 (1964). 

See Ed. .bote, 10 BULL. JAG 184 (1951). eellnlp atlention 

4, The famous G I  Bill of Rlghfr of another era, Act of 22 

4 1  Thls section w a ~  iubiequently re-enacted in substantially 

11 CSJAGA 1919 2960. IS Mar. 1919, 8 Birr. J A G  26. 
43Army Reg. lo. 600-140 (12 Feb. 10531, aweraeding farn 

No. 500-140 (29 Jun. 1561). 
44 I R  600-10. para. 6-loa. 

Reg. 

4. 58 

f a r m  

Reg 
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E. VEYEREAL DISEASE 

For a number of years prior to 1911, absence f rom duty by a 
member for mow than  a day because of renereal disease due to  
miwonduct resulted in forfei ture  of pay for such period.'i In 1944 
the prai is ioi i  \<\as repealed and another  enacted under which ve- 
nereal diiease would not be presumed to  be due to  willful miscon- 
duct if the member complied with regulations requiring him to 
report  and recei ie  t reatment  for  such direase.'i Doctors had dis- 
coiered that  the earlier provision n.as self-defeating by deterr ing 
members from report ine tha t  they had contracted the disease." 
The present forfei ture  proiiaion applies only to  absence of more 
than a day because of intemperate u ~ e  of alcohol or d r ~ g s . ' ~  

IV coscLLlsIos 
practice of considering within the line of duty only 

has grnduallr evolved into a broader 
an purely military pursuits. Thus an 

evdut,onai.y pracei i  haa bridged the gap from the t ime when a 
soldier, ,n jured while on par i  attending to  personal mat ters ,  was 
beyond the line of duty to  m u ,  when such soldier would qualify for 
disability benefits. provided hi5 injury were not caused by his  mi%- 
conddrt. In  short. x-e perceive n shift of emphasis f rom the dingle 
requirement of '"me of duty" t o  the inclusive test of "line of duty" 
coupled n i t h  absence of misconduct, nh ich  po-its a more reasona- 
ble s tandard b?- which to  determine entitlemeiit for disability bene- 
fits ar is ing from injury or disease incurred durinp a period of 
mil i tary ser\-ice.i) 

67. Far additional background. see 
I Ahisnic Froni Dei#, 23 J A G  J. 81 
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Two following appendices reflect (a)  a compendium of selected 
published digests of opinions noting comparatively recent applica- 
tion of basic principles to  illustrative factual situations and (b) a 
table of selected U.S. Code sections affecting a variety of circum- 
stances which ultimately could be relevant to a particular line of 
duty determination. 

ROBERT GERWIG' 
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A P P E S D I X  A 

The fallowing digeata have been summarized to conserve space. 
The customary caveat accompanying disests of opinions in the 
mili tary affairs category is extremely oertinent in the  case of l i n e  
of duty determinations : Frequently mili tary affairs opanions hinge 
on the particular facts of the case a t  hand and because of space 
limitations it is  not a l ~ a y e  poseible to  restate 811 of the operative 
facta in a digest. Accordingly, judge advocates should exercise CIIU- 

tion in applying t o  other factual situations decisions digested 
he re in  

Absence  TVithowt Authoritu. 

A  duty-status certificate reflecting absence without authority a t  
the time of the injury,  executed by a proper officer, is substantial 
evidence that the injury occurred during a period of unauthorized 
absence, xq-hen there is no evidence to the contrary.s' Absence with- 
out leave removes the member from a line of duty status, regard- 
leas of whether such absence is from scheduled duty or 
restriction.j' 

Mere failure to " s i p  out," or to pick up a pas8 upon departure,  
however, does not constitute unauthorized absence for line of duty 
purpo8es.62 

A  constructive return to duty status f rom absence x i thou t  leave 
is noted in the case of a sergeant who (by reason of his atatus as a 
noncommissioned officer) undertook to wel l  an affray between 
some of his men and a party of civilians and was fatally injured by 
a civilian after the soldiers had stopped fighting pursuant to his 
direction.s3 

Ajj7"av. 

Wrongful  a p p r e s s ~ n  or voluntary participation in a fight in 
which the member was at least parr de l ic to  v i t h  his adversary in 

60 J l G A  1866/4893, ZG Nor. 1966, as digested in 66-5 JALS 12. 
6 1  JACA 1961l4435, 8 Jun. 1861, as digested m 76 JALS 10. (Information 

eonee ln ln .~  scheduled dunes, e t c ,  required of commanding officers vnder the 
resulations, 1% pnmanly  for Veterane Administration p ~ r p ~ ~ e s ;  8ee 38 U.S.C. 
5 105 ( 1 B G D l . l  

JAGA 1 8 W 4 6 3 0 ,  14 Sep. 1860. OS dzgssted in 52 JALS 8. 
53 J A G  42-310, 30 Nov 1912, YS c l ~ g r s t s d  in DIG. OP% J A G  1812-40, a t  872 
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Starting or continuing is evidence of misconduct. Such participa- 
tion is equated v i t h  reckless and wanton disregard for  one's per- 
sonal safety.6' 

Use of prorocative act iani  or language when a reasonable man 
x o u l d  aiiticipnte re ta l ia tmi  is evidence of mirconduct. There is an 
exception f a r  dangerous-weapon injuriea when t h e  member eani io~ 
possibly ha re  foreseen that  his actions will cause someone t o  use a 
dangerour weapon in the affray, but thia exception does not apply 
when the member LS aware his opponent is so armed.jj 

g ~n a fight af ter  he is aware that  a dangerous 
weapon i/: produced acta in wauton disregard of his  aafety and is 
prosdy  negligent.^' 

If the e r t en i  and force of retaliation f a r  outweigh the proroca- 
tion, it i an ro i  be said that  the provoking par ty  should be held to  
anticipate s x h  cmumdtdnces, b u t  provocation from which retalia- 
tion can be anticipated constitutes misconduct.s- 

Aleoliolimn: eonueq!ie,if  diseases. 
In the case of certain diseases f requent l r  associated \>-ith alco- 

holism. the term "alcoholic" appended to  such conditions as gastri- 
tis and encephalopathr represents merely a diagnostic determina- 

ng medical official or physician that  the 
cunditioii 1s the  1 he use of alcoholic beverages. For line of 
duty piirposes. it LE necessary fur ther  t o  determine whether the 
condition 1s the result of (1) witempemte use of alcoholic berer- 
ages or ( b )  alcoholism. In the case of the former, the condition is 
due to  misconduct; in the case of the latter, a finding of "not line 
of duty-not due to own misconduct" (NLD-NDOM) is appro- 
pr ia te  If it cannot be determined whether the ronditiou resulted 
from either cause and no other element of negligence or miscon- 
duct is present. the preeumption of line of duty must prevail.ss 

A n e s t .  

Evidence of inj>ir> while iesiating arrest is sufficient t o  support  
determination of miscoiiduct 

6 .  JAGA 1863 4863, 15 O c t  1965, a8 digested tn 66-1 JALS 12. 
651d. (An mteresnnp e x ~ m p l e  of the foreseeability doctrine i s  found in an 

Air Force opinion eoneermng the Inherent danger of pursuing a clandestine 
rendeziour with anorher '%wire on a son c o ~ i ~ e .  UP d ~ i i i r  llx 18 MC. 
1956 u s  d ig is 'ed 8 1 ,  6 DIC. OPS 3 2 2 )  

56 JAGA 1965 4993,  26 No>. 1965,  08  d igested ih 66-5 JALS 12. 
5 ;  JAG.1 l ' i f5 3789, 9 Apr. 1965, 08 digested 871 65-14 JALS 11. 
/ a  JAGA 1968'3636, 19 Mar. 1968, 08  d igested ii, 68-iS JALS 16.  
a JAGA 1 9 6 1  1178, 10 dun. 1966, as dzgested in 65-22 JALS 7. 
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B U V U  

Sunburn usually involves no more than simple negligence 
(except when deliberately incurred to avoid duty or a s  a result of 
gram negligence), especially when there is no indication tha t  cli- 
matic conditions a re  unu~ually conducive to sunburn or  tha t  the 
skin of the individual involred was particularly sensitive.60 

Severe burne about t he  face resulting from attempt to perform a 
trick, COnSiQthg of taking a mouthful of eiearette l ighter fluid and  
blowing i t  across a lighted cigarette lighter, were obviously due to  
misconduct, ie., gross negligence.“ 

Drotcning 

Ordinarily, cases of drowning involve no more than simple neg- 
ligence, such as violation of standing orders aga imt  sw-imming in 
particular bodies af water or failure t o  take ordinary care in 
swimming.bg Thus, drowning while swimming in waters desig- 
nated “off limits” was held t o  be due to simple negligence only and 
therefore in line of duty.68 

Evidence; general; doubtful cimumstanees 

Evidence mag be adequate to suppart  a misconduct finding and 
still not require such 

If, a f te r  investigation, facts a re  substantially unknown or in 
irreconciliable conflict, the presumptions provided by the applica- 
ble regulations must prevail.66 

Safeguarded accident reports specified in applicable regulations 
may not be used as evidence or to obtain evidence in determining 
line of duty status of personnel, but such limitation does not ex- 
tend t o  civilian police reports. The official operator’s report  of 
motor vehicle accident (SF 91) is admissible a s  evidence, subject 
t a  the limitations with respect to signed statements against  inter-  

BO JAGA 194711650, 29 Sep. 1947. a8 digsrted at aubpsra. 15d,  DA Pam 

BLCSAGA 194915752, 16 Aug. 1949, ea dige88tsd at subpar.. 16a, DA Pam 
27-6. 

27-6. 
$2 Pars. 19, former DA Pam 27-6 11953). 
e8 CSJAGA 1949,6487. 16 Sep. 1949, a8 direstrd %n 8 BCLL. JAG 214: ci. 

CSJAGA 1949/6114, 14 Sep. 1949, e8 diresfad in 8 BULL. JAG 219; and 
SPJGA 1946l7233, 10 Sep. 1946, a8 digcitsd zn_ 4 BULL. JAG 413. 

JAG* 196613613, 5 Apr. 1966. as digested in 6rl6 JALS 10. 
(6 JAGA 195514265, 29 Apr. 1956. and JAGA 195518963, 2 1  Apr. 1955, rn 

dzyesled zn_ 5 DID. Om. 404, 406: JAGA 1952l6498, 22 An=. 1962, as dzgastsd 
in 2 DID.  OPS. 506.  
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est relating to the origin, incurrence, or aggravation af any injury 
or disease, made by the individual concerned.e6 

Court-martial findings are not conclusive on line of duty deter. 
minations arising out of the conduct upon which trial w a s  b 8 8 d K 7  

Firearins and Esplosiues. 

Firearms are inherently dangerous weapons requiring a high 
deFree of care in the use and handling. Causing the discharge of a 
weapon, either negligently or deliberately, while consciously paint- 
ing the weapon at one's self is gross negligence, and hence miscon- 
duct. Failure t o  check weapon properly, together with other cir- 
cumstances, may support  a finding of mmonduct.68 

In ju ry  by discharge of u e a p o i i ~  resulting from "homeplay" or a 
game of draiv constitutes misconduct.E' 

Unexploded ammunition and duds are inherently dangerous ab- 
ject% the handling of which can reasanably be foreseen as likely to 
result  in injury.  .I member roluntarily handling such an abject 
without authorit>-, and not in the course of military duty,  requiring 
such handling, is grossly negligent. Specific tests to be applied are  
noted herein:' 

l m e t z u e  Dvtv Tminiiig. 

General reference t a  views that B member is not in a reserve 
duty status while traveling to or from inactive duty training, but 
that  Army determinations would not preclude award of statutory 
benefits administered by the \-eterans Admmistration.-l 

In ju ry  incurred during a noon hour period b e t w e e n  t\<-o four- 

11, 18 Dee. 1961, OQ dwested in a0 JALS 9 :  DA Pam 

38, 13 Oet. 1963, na digesfrd IT, 8 DIG. OPS 152 ;  J A G A  
1964 6828, 24 Aug 1554, (13 digested L,L 4 DIG OPE. 3 7 3 .  CSJAGA 196012006, 
12 A p i  1960, as digrried ~n 9 BULL J A G  112 

nQ JAGA 1966j3330, 9 Feb. 1966, as digasted in 6&9 JALS 11. 
00 JAGA 1961r3828, 25 Xar. 1961, (18 digested in 78 J.4LS 13; JAGA 

5 0  JAGA 196014264, 8 Jul. 1960, e8 digested in 43 JALS 1. 
JAGA 1965 5281, 6 Jan 1566, a8 d i g r s i e d  j i i  66-5 JALS 11 Ci. Yleirter 

r United States, 319 F.2d 875 (Ct. C1. 1963). which the Camptroller General 
ha? atated rhould not be uied for favorable administrative action m any 
almllar cB3e bu t  that such e a i e ~  should be forwarded to h n  affice f o r  direct 
sefrlement 13 COMP. GEN. 412 (19631 Statutorr benefits re1anr.p To duty 
performed by resernata frequently hinge on whether tiie reserriitr we* 
disabled m l ine of duty, from injury "while so employed." See DA Pam 
27-187, para. 10 i s ,  f o r  sn informative rebnme af precedents in this problem 
area. 

1552 6149. 22 J u l  1952, digested 1, 2 DIG OPS 493. 
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hour multiple drills under National Guard regulations did not re- 
quire a line of duty determination but if one were to be made, i t  
should be SLD-SDOX: case is distinguished from those in which 
in ju ry  occurs in a break from training but d w i n g  the scheduled 
assembly period and before dismisssl.'2 

Injuries sustained by a National Guard member while playing as 
a member of a softball team of his unit were incurred not in  line 
of duty, where the members of the team were not credited with 
training time while participating in such athletic activity during 
other than drill hours.53 

In ju ry  to National Guard member in basketball game prior to 
scheduled drill was incurred not in line of duty." 

Intoiication; proof. 
Attending physician's unsupported entry on statement of medi- 

cal examination that serviceman was under the influence of alco- 
hol, \<-ithout a blood alcohol teat or fu r the r  amplification, does not 
constitute substantial evidence upon which to base a finding of 
misconduct due to intoxication.'< 

The p w e n c e  of .16 or more per cent blood alcohol is  substantial 
evidence of intoxication.'6 

Blood test could be considered as evidence of intoxication, not- 
withstanding the re  was no indication t h a t  individual consented to 
the blood alcohol teat, where he did not asaert tha t  the sample was 
taken against his will." 

A blood alcohol test reflecting percentage af alcohol content com- 
mensurate with state statutory presumptions of intoxication is 
substantial evidence of intoxication. Prior rule tha t  finding of in- 
toxication should not be based entirely upon the results of a blood 
alcohol test  overruled.'' 

Driving in a reckless manner,  while under the influence of intox- 
icants, constitutes miscond~ct . '~  

71 JACA 196114641. 14 Jun. 1961. a* d i i e s l d  m 16 JALS 11; JAGA 

-1 JAG$ 1956 3620, 11 Apr 1815, a8 dioestcd %jl 5 DIG. OPS. 404. 
i 6  JAGA 1964l6827, 20 Aug. 1954, as digested in 4 DLG. OP3.  424. 
i s  JAGA 1963.3984. 17 Jul. 1968, as digestad wz 6&23 JALS 24. 
76 JAGA 198613512, 3 Xar. 1966, w dziestsdin 6 M 1  JALS 14. 
Wid. 
I n  JAGA 1965,3786, 15 Apr. 1966, a8 digrsled i,i 16 DIG. OPS. 691 

Id. 

1912 5067,  12 Jun 1952, a8 digrated ~n 2 DIG OPS. 613. 
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Ineestigation: procedure. 

Individual subject to line of duty determination must  be notified 
of the investigation and permitted to submit evidence in his own 
behalf.'O 

Member was not entitled as a matter of r ight to have counsel in 
the investigation, under applicable regulations." 

Ioint Venture. 

Merely being a guest in a car does not make the t r ip  a joint  
venture for the purpose of imputing negligence of the driver to a 
passenger. Thus the presence of a passenger asleep in the car, 
without more, is an insufficient basia upon which ta impute the 
negligence of the driver.82 

Where there is no evidence generally that the paasenger and 
driver were engaged in a joint  enterprise, misconduct of the driver 
may not be imputed to the passenger.83 

A driver's gross negligence may be imputed to a passenger 
under circumstances a a r r a n t i n g  a conclusion tha t  the latter con- 
doned, I f  not actually encouraged, reckless and wanton conduct of 
the driver,  especially where the evidence did not indicate that the 
passenger objected to the driver's operation of the vehicle, tried to 
control ita operation, or was so drunk as to  be unable to express his 
will,86 

Malum in Se.  

Deletion from regulations of prior malum in. se rule wa8 inten- 
tional and thereafter misconduct determinations are warranted 
only if based on sufficient evidence that intentional misconduct or 
gross negligence was the proximate cause of the injury.s5 

M o t o r  velitcles; drirem 

State police report containing notation a i  "speeding," without 
evidence af driver 's  actual rate of speed, statements of witnesses, 
or any other basis therefor,  is insufficient to support a conclusion 
of speeding.hi 

$0 JAGA 1866/4081. 14 Jun. 1866, m dtgastcd in 6623 JALS 8. 
$1 JAG.< 1846r7685, 8 Jan. 1947, (IS diocsted ir 6 BULL. JAG 43. 
e9 JAGA 196514178, 10 Jun. 1965, aa digestad in 65-22 JALS 7. 
8s JAGA 196214664,14 No". 1962, a8 digeatrd 271 114 JALS 12. 
en JAGA 1864~7006.31 Ani. 1854, as digssfid m 4 D ~ L  Ops. 383. 
86 JAGA 1864/5041. 21 Dee. 1864, a& dwestad in 6 6 3  JALS 10. 
86 JAGA 196613611, 6 Apr. 1966, m digasted in 6R16 JALS 10. 
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Notation in police report  t h a t  "drinking" wa8 a cause of the 
accident and medical report  indicating tha t  driver was under the 
influence of alcohol and mentioning a "definite odor" of alcohol on 
his breath upon admission to hospital, in t he  absence of a blood 
alcohol test, constituted insufficient evidence of intoxication in the 
absence of a combination of specific elements of proof (e.g., physi- 
cal appearance, heavy staggering, blaad-shot eyes, slurred speech, 
loud and boisterous canduet, and smell of alcohol an breath).n' 

While speed alone generally is evidence of only simple negli- 
gence, surrounding circumstances indicating tha t  a member was 
driving a t  rueh excessive speed as to evidence a nil lful  disregard 
for  t he  consequences thereof may establish gross negliegence. 
Darkness, rain, slippery d r i i i ng  conditions, defective vehicle 
equipment, and evidence of alcohol present driving conditions re- 
quiring a degree of care commensurate with the hazards involved. 
Thus evidence of speeding on a wet and slippery stretch af road 
resulting in loss of control of a vehicle and presence of alcohol 
reflecting B failure t o  observe minimal degree of care under the 
circumstances supported a finding of gram negligence.ss 

Speed in excess of posted limit is  not sufficient in itself t o  consti- 
tute gross negligence; however, the combination of speed and other 
factor8 (e.g., dr i r ine  a t  night a t  high speed toward a known curve 
to outdistance another car which appeared t o  be in a speed contest 
with the member)  may constitute gram negligence.eg 

Driving in a reckless manner,  while under the influence of intox- 
icants, constitutes misconduct.*O 

Continuing t o  drive after "dozing off" a number of times while 
aware of extreme fatigue constitutes willful gross neglect under 
applicable regulations.0' 

Unauthorized use of government vehicle, in itself, is  insufficient 
to support  a finding tha t  injury resulting from such use was due to 
misconduct.a2 

Narcotics and P o i s o m  
Deliberate ingestion af excessive number of capsules containing 

barbiturates,  in intentional act  of self-destruction, constituted 
miscanduct.*3 

87 I d .  
88 JAG* 106613616, 8 Mar. 1066, as dzgested in 68-12 JALS 8. 
1 8  JAGA 196514887, 18 Oct. 1865, a8 digsatad in 661 JALS 18. 
QO JAGA 196513786, S U W ~  nmte 78. 
81 SAGA 1E6011456, 9 Aug. 1060. as digested in 51 JALS 1. 
8% JAGA 1964,7056. 5 Oet. 1954, as digested in 4 DIG. OPS. 386. 
99 CSJAGA 104018891, 97 Dee. 1949, as d i g s e t i d  in former DA 

subpsra. Sle (1963). 
2 7 4 ,  
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Procedure. 

Even though the applicable regulations do not require a line of 
duty determination, there is no legal objection to making such 
determination in order to preserve a record of the incident." 

Although line of duty determinationa once made by the Secre- 
t a ry  of the Army may be changed by him, when such a determina- 
tion is adapted to a statutory use (e.g,, retirement),  t he  power to 
make such a determination for purpo8es of the statute, once exer- 
cised, is  deemed exhausted and cannot be exercised again, i .e . ,  is 
subject to the doctrine of funetw ofleio.Q6 

Self-Inflicted hijuries  

Under applicable regulations, mental unsoundness was pre- 
sumed if the self-inflicted wound was fa ta l ;  however, if i t  was not 
fatal ,  no presumption existed because the victim was available for 
psychiatric examination.*6 

94 JAGA 195117966, s u m  note 92. 
JAGA 1853l3705, 24 Jun. 1953, as digested in 3 DID. OP9. 530; o j .  JAGA 

1866,3613, 5 Apr. 1966, 08 d w e i t e d  in 66-16 JALS 10, indicating that ondnal 
final determinations can be modified only by The Adjutant General or the 
Secretary of the A m y .  

JAGA 186114218. 17 May 1851, I7 JALS 16. 

138 



APPENDIX B 

SELECTED U.S. CODE SECTIOZTS CONTAINING 
"LINE OF DUTY" REQCIRE\IEZTTS FOR ARMY 

PERSOXNEL 

us Code rirntmn S"ilprl 

5 U.S.C. 3501 Employment retention greference f a r  personnel retired 
beesuae of injury 01 &seam in line of duty as result 
Of armed conflict or eaured by inntrumentality of war. 

5 U.S.C. 6582 Exempfmn from dual campenlation imitation for 
officers letired as in 6 C.S.C. 3501. 

5 U.S.C. 6303 Credit for years of active military service ( a i  basis 
far annual leave for civilian employment) if retired 
therefrom BQ in 5 U.S.C. 3501. 

5 U.S.C. 8140 Compensation for members of R.O.T.C. for  disability 
in line of duty while engaged in certain authorized 
Rights. 

Extension of  enlistment far members needing medical 
care or hospitalization for disease or i n i u r ~  incident 

10 U.S.C. 507 

alcoholic liquor or driease or mjury due to misconduct. 

10 U.S.C. 1621-21 Posthumaun commissions and wmrants authorized \\hen 
acceptance of normal appointment w m  not possible 
because of  death in line of duty. 

Compensation far non.Reguiar members oi Army when 
on actlie duty for  more than 30 days and whlle JO 

employed disabled in line of duty irom disease, OT for 
any penod oi time and dmsbled in line of duty from 
m,"*y. 

- 
10 U.S.C. 3687 

10 U.S.C. 3721 Ho~pirslinatian under conditions BQ in 10 U.S.C. 3687. 

10 U.S.C. 3722 Benefits of 10 C.S.C. 3721 extended to certain other 
nan-Resular Armv members 

24 U.S.C. 49 Entitlement to benefits of Soldiers' Home of soldier by 
resmn of dibeaie or aounds incurred In the line of his 
duty, i i  not oceanioned by his o m  mmanduc t .  
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U.8. cad* C l b t l D .  S u b k t  

33 U.S.C. 90e Eligibility for membership in Disabled American Veter- 
ani of any person disabled dorine wartime I" line 
of  duty. 

31 U.S.C. 204 Entitlement of non-Regular member8 t o  basie pay as in 
10 U.S.C. 3687. 

37 U.S.C. 802 Forfeiture of pay during absence from dvty due to 
dinease from intemperate use of  alcohol or drugs. 

38 U.S.C. 101 Definition af variov~ terms, including "Serviee-eon- 
meted," "Non.Seriiee.Conneeted," and "Active . . . 
Service." mvolvme iniurv in line of duty. - . .  

38 U.S.C. 106 Line of duty and mrsconduet defined far veterans' 

38 U.S.C. 108 Certain service involving disability ineurred in line of 
duty deemed t o  be active service for laws adminis- 
tered by VA. 

Wartime death eompeniation for certain surrivlng kin 
beeaune of disability in line af duty. 

Peacetime death compensation BQ in 38 U.S.C. 321. 

benefits. 

38 U.S.C. 321 

38 U.S.C. 341 

38 U.S.C. 410 Dependency and mdemmty compensation for sewioe. 
connected disability. 
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ROBERT EDWARD LEE-NO CITIZEN HE* 

I n  this eomiment the  write ,  saggests that in view o f  Rob- 
ert E .  Lee's sioiiiticant eonfr ibv t io i i  to his countru. and in 
2;ieto of the ainnestv gicen t o  other p, i i ic ipals  in the Con- 
federacv after  the  Civil Wnr ,  General Lee should be T E -  
s tored  posthsinouslg to  f d l  citizenship. 

I. ISTRODUCTION 

Born on 19 January  1807 a t  "Stratford," the  family estate in 
Weatmoreland County. Virginia, Robert E. Lee graduated second 
in his class from the  United States Military Academy in 1829. H e  
served in the Mexican War as B captain, distinguishing himself 
and u inning  the esteem and admiration of General Winfield Scott, 
USA, and later became the ninth Superintendent of his a h a  mater  
at V e s t  Point. 

On 18  April 1861, Francis Preston Blair, who had been author- 
ized by President Abraham Lincoln t o  "ascertain [Lee's] feelings 
and intentione," offered him the field command of the  United 
States Army, which he declined.1 Resigning his commission two 
days later 8s "Colonel of the  1st R e a .  of Cavalry," U.S. Army, he 
became an 6 February  1865 Commander of the Army of Northern 
Virginia,z which he commanded ably and valiantly in a losing 
cause. He surrendered his command to  General U.S. Grant  a t  Ap- 
pomattox Court House on 9 April 1866. 

11. LOSS O F  C I T I Z E S S H I P  

&spite being indicted on 7 June of the same year for  treason 
against the  United  state^.^ he applied six days later for a pardon 
as had been specified in President Andrew Johnson's amnesty pro- 
clamation of 29 May 1865.' The letter of application reads :  

* T h e  opinions and conclu~iana presented are those of the author and do no+ 
m e e ~ ~ a r i l y  mpre~enr the V L ~ X I  a i  The Judge Advocate Generaps School Or 
any ather gai.emrnental agency. 

1 RECOLLECTIOW~ AYD LETTERS or GENERAL ROBERT E LEE 27-28 (1521) 
2 F. B. HEITMAK.  HISTORICAL REOIETIR OF TXE U ~ I T E D  STATES ARMY 406. 
3 1X.D S. FREEIAX R. E. LLE 202 n.38 (1934) 
4 11-8 OFFICIAL R E C ~ R D S  OF THE WAX OF THE R E B E L L ~ O ~  678.80 (1899).  

SBB ergo VI J D. RICHARDSOX, DILSSACES AXD PAPERS OF THE PRESIDEST3 310- 
12 1 1 8 ~ 7 1  
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Richmond. Virginia. June 13. 1865 

His Exeeilencs Andrew Johnson. 
President of the Umted States. 

Sir Eelne excluded from the prov~sions of the amnesty and pardon 
contained :n the p m e l a m a t m  of the 20th ult., I her&>- apply for the 
benefits and f u l l  restoration of d l  nghts and p 
thaw :"eluded m its terms. I graduated at the 
W e 3 t  Point in June. 1829: resigned from the 
April. 1851: WBS B general in the Confederate I r m y .  and included in 
rhe surrender of the Army a! Northern Yirginia, April 9, 1865 I 
hsi-e the honor to he, verr respectfully, 

Y a i r  obedient servant. 
R E Lee.6 

The individual pardon \vas never granted, and 011 15 February 
1869 it was made a matter of record tha t  no fur ther  action would 
be taken in  the  treason indictment of General Robert Edward  Lee.' 
"The Gray Fox" died on 12 October 1870, disbarred from full 
citizenship.' 

111. 

Twelve stated of the  Union have made the annirersar 
b i r th  of Robert E.  Lee a legal holiday.& .4fter his death, 1 
ton College, bv vote of its trusteea, changed its name to  1 
ton and  Lee. The Commonwealth of Virginia has placed 
of him in S ta tuary  Hail in the National Capitol. and  another s ta tue  
adorns the  rotunda of the  State House in Richmond. 4 stained 
glass window in his honor has been placed in Saint Paul's Episca- 
pal Church in Richmond. Virginia, and astride his famous war 
horse "Traveller" he views the  ground over ohich  Pickett made 
hie famous charse at  the  battle of Gett)-sburs in Jaly 1863. 

9E2 the  aeemd major event of the Sesquicenten- 
y Academy a t  West Point honored "one of its 
graduates,"e when a gortrait of Robert E .  Lee 

in his Confederate uniform as the head of the  Confederate Armies 
was unreiled in the Main Room of the I\lilitary Academy Library 

SUBSEQUENT VENERATION O F  GENERAL L E E  
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beside one of General U S  Grant to "symbolize the end of sectional 
differences in our  country. , . ."11 "In a sense, the ceremony w a s  
to reprerent West Point's welcoming home of one of i ts  fa ror i te  
SOnS."11 

In honoring this famous man, the United States Savy named 
one of its nuclear powered fleet ballistic missile submarines, the 
SSBN 601, the  Robert E .  Lee. This despite the f r e t  tha t  President 
Abraham Lincoln, a n  12 June 1863, in a letter to "Eraatua Corning 
and Others," wrote:  "Gen. Robert E .  Lee [and other general 
officers of the Confederacy] now occupying the very highest places 
in the rebel war service, were all within the poiidr of the gorern- 
ment  since the rebellion began, and u-ere nearly as well knoirn to 
be traitors then as now. . , ."18 Todaj-, the Robert E.  Lee sail8 in 
defense of the security of America in company n i t h  another such 
submarine, the SSBS 602, christened the Abraham LirLeoln.lS 

Yet authorities still say Lee is barred from full citizenship. 

IV. ATTEMPTS TO RESTORE G E S E R A L  L E E  
TO CITIZESSHIP  

On 17 January 1957. nearly 88 sears after the death of General 
Lee. Senator Homer E .  Capehart  of Indiana.  in discussing the 
status of the citizenship of R. E .  Lee, remarked on the floor of the 
Senate of the United States on a joint  resolution t o  commemorate 
the 150th anniier8ary of the birth of General Lee:  "He died Octo- 
ber 12, 1870, still denied the right to hold office either civil or 
military, the right to serve an any jury,  and certain other rights 
inherent in American citizenship. , , ."IG Senator Capehart  then 
proceeded to present the follo\<-ing historical outline of the citieen- 
ship status of Robert E .  Lee: 

I REQUEST FOR SEIIATORIAL RESOLUTIOK TO CORRECT 

O F  HIS DE4TH OCTOBER 12.1870 
THE CIVIL STATUS O F  ROBERT E LEE AT THE TIME 

After the close of the uar of 1861-61, Robert E Lee was the out. 
standing figure in the South. His attitude and opinion6 were more 
generoua and farsighted than the belligerent and antaponistic feel- 
ings Then e r ~ s n r p  in the South. His plea in brief. 

10 I d .  
I I  I d .  at 40 
I I \ I  TEE COLLECTED TTORYS OF ABRAHAM Lmcom 265 I10631 
IS JAKE'$ FICHIINC S H ~ S  1869.1070 380 (P.. Blackman ed 

16 S.J. RES, 34.  8Sth Cong.. 1st Sera., 103 COZG. RET. 723 ( 1 8 5 7 1 .  

(a ~ 1 c f u r e  of 
the Lees appears at 387 and the Llnca1r.s ac 301) 
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"The m u e  between the Statea has been decided by war. Let "1 abide 
by that decision. 

''I be!ieIe it to be the duty of every man to unite in the reatoration 
of the eauntr) and the reestablishment of peace and harmony. These 
considerations gai'erned me in the counsels I gave to others, and 
induced me on the 13th of June to make application to be included in 
the terms of the amnesty proclamation.'' 

Lee did not apply far full  pardon after President Johnson's first 
amnesty proelamation of Mag 2 9 ,  1866 [s;o. 18651 . . Generals 
Grant and Meade. both recagnizm~ Lee's infinenee throughout the 
Eaurh. urged him to  do so O n  Jone 13. 1866 [SIC. I8FEI . . . Lee's 
appl i~~r ion  w a s  sent to General Grant who forwarded it to Preaident 
Johnson-"With the earnest reammendation that this application 
. . be granted him.'' bo action. however, was ever taken. 

Lee's ~ i t i i o t i o n  dsrrng the iour pwclnnialions 
o f  Preiideri Iohnaan 

' P ~ ~ ~ I ~ ~ ~ ~ ~ ~ ~  I i x a y  29 1866) [SWI 

"To all perrons engaged ~n rebellion, amnesty and pardon, with 
restitution OS properti-, except i l a r e ~ ,  provided they toak the oath 
prescribed Except- 

1. Civ i l  UT diplomatic officers OS rhe Confederacy nho left judicial 
stations under the United Stater 

2 Ofhcers above the rank of colonel. 
3. United S m e s  Congressmen vho left their leati I" Congress. 
1. Those who resigned the rnited Statmn Army or Navy. 

5.  Those nho treated prisoners unlawfully. 

6. Those absent from the Un.ted Stares aiding rebellion. 
7 \Illnary and naval officers eduerred at  West Pornt. 
8. Governors of ieceding States. 

9. Cmzenr r h o  left the L-mted States and went into the Canfed- 

10 Thaie destrojing c~mmeiee  ~n the ses2 or making raids in 

11. Priioneri of war or u-.der bonds BQ such. 

eracs to aid iebelhon 

the Canfederae) t o  aid rebellion 

1 2  Those valuntsrily participating ~n rebeihm and rhe eatmated 
value OS uhore ~ m ~ e i l v  i i  over S20.000 . .  . 

13. Those who have not kepi then farmer amnesty 02th.'' 
Appendage Special appheatm mas- be made to the President bg 
VerdOnr belonging to the excepted elaeaei and elemenei- will be Iiber- 
"I!? extended 
Lee's n r u a t m  [nas] entirelr excluded 

Praclamstion I1 (September 7 18661 [s tc .  13671 
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"Full pardon and amnesty to all, except: 

1. President, Vice President, heada of departments foreign 
agents, those above the rank of brigadier general, those above the 
n a ~ a l  rank of captain, State governorn. 

3. All Tho were actually in civil, military, or naval confinement, 
or legally held to bail, either before or after cannetion." 

The above left Lee and some 300 other persons excluded. 

"Proelamanan I11 (July 4, 1868) 

'ersai amnesty and pardon, without oath, to all rreept such 
Persons BE ma? be under presentment or in indictment in any court 
of the United States having competent jurisdiction upon B charge of 
treason OF other felony. 

"To all other~-uneonditianally and a,ithout resematian, a full 
pardon and amnesty, with restoration of all civil rights or property, 
except as to rlaves. snd except also 8s to any property of which any 
peraon may have been legally divested under the laws of the United 
stater." 

The above left R. E. Lee. Jefferson Davis, John C. Brekenridge, 
Simon B. Buckner, and B few others unpardoned. 

"Proclamation I V  (December 25, 1868) 

"Uncanditionaliy and without reservation, to  all and to every 
peraon, who directly o r  mdireetly, partieipted in the late insurrection 
or rebellion, B full pardon and amnesty for the offense of treason 
against the United States." 

The abase would have retored full right and p'iviiege to Robert E. 
Lee had rot the 14th smendment to tho Canrtitutlon been passed O n  

duly 21. 1868 

The 14th amendment to the Conatitutmn (duly 21, 1868) : 

"SEC. 111. No person shall be B Senator, OF Representative in 
C o n g ~ s a  OT elector of President or of Vice President, OT hold any 
office, civil or mihtsry under the United States, or under any State, 
who. having prenaurlp taken an oath as B Member of Con%ress, or 81 
an officer of the United Stater, or 8s B member of any State leglala- 
ture or 88 an executive or judicial offioer of  an^ State, to support the 
Cmktutmn of the United States. ahall ha5.e engaged in insurrection 
or rebellion against the ~ame, or oven aid 01 eomfort to the enemlel 
thereof. But Congress may, by B vote of two-thirds of each House, 
remove such dmbility." 
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Lee dld not live to be completely restored to full rights of citizenship 
under the amnerts- bill, paired by Congress June 8. 1x08 

the 14th amendment At the time of his death, 
situation was as follaus: He could vote. He 

Cutis estate of Arlington to v h n h  i e  was 
appairted before the ~ a r .  

Since the entire Nation. North. East. Weat. and South. does no7  
honor and reipeet Robert E. Lee zs m e  of the finest of American 
Centlemen and 12 proud to h a w  produced B man of such l a f t r  ciarae- 
ter v e  do therefore entreat that the Senate of the Umted State.. in 
conilneni ration of t i e  150th anniveimiy of Robert E. Lee's birth, 

19. 1807 reralve to extend po?thumously, full r i m s  of 
P. mthaut exception. to Robert E. Lee and to make such 

retroacive t o  the date of his appheation for pardon. June  
13. 1666 [ r s i ]  

X e  then, in all parts of the Nation. e m  elaim him a~ m e  of OUT OUT 

and. in all honor. pay him this tribute. 
THE CIVIL WAR ROUAD TABLE 

1 Or m11itary office. ierve on BnT jury, Serve as 

IiYDIIA.~POLIS. IYD.16 

This ioiiit resolution failed of enactment in t h e  Congress of t h e  
Un ixd  Statea. 

Six years \<en[ bs- without apparent  effort by anyone to clarify 
his citizenship status. Then, on 21 March 1963, Representatire 
James H. Quillen of Tennessee introduced H.R. 5089 in a n  effort to  
grant ,  posthumously, t o  the la te  General Robert E. Lee of Virginia, 
restoration t o  ful l  right? of Vnited S t a t e  citizenahip.16 This reso- 
lution, which \vas referred to the Judiciary Cornmitree of the 
House. died There. 

Another wren plus years h a r e  rolied 
that  the statue of General Lee's United 
mains unsettled He is still barred from f 

T. c o s C L u s I o s  

In concluding his remarks, on 17 January 1'367, in t h e  U.S. 
Senate, Senator Capehart a:ated in pertinent p a r t  as follows: 

As I sag, I i a s  amazed that General Lee had not had h x  eitirenbhip 
restored. Since General Lee's time w e  have had four wars, the Span. 
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iah.8merm.n War, World W a r  1, World War 11, and the Korean 
War. [Xon the fifth-Vietna.m.1 
I hare been in the United States Senate for 12 years, and during that 
time I have heard speeches lauding persons from foreign countries, 
who had been enemies of the Pnited States, and the Senate ap- 
plauded those  perron^ when they visited the Chamber. 1 am not 
compiamng abaut that. I \?ant that definitely understood. However, I 
could not understand it when I was told that General Robert E. Lee 
had mat had his right restored, including the right to hold office and 
the right to serve on a jury; and I felt that something ought to be 
done about it.17 

I do, too. 
THOMAS H. REESE" 

17 supm note 15. 
'Calonel, JAGC, U.S. Army: Executive, Offlee of The Judge Advocate 

General: B.S., 1842, J.D. 1948, Univeriity of Utah; M.S., 1966, G e a r ~ e  Wash- 
ington Umveraits Admitted to practice before the bare of the State of Utah, 
the Supreme Court of the United States, and the United States Court of 
Military Appeals. 
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R E A L  COST C O N T R A C T S  

This comment ofem a new proposal t o  control cost over- 
m n .  The w.riter follows his explanation with sma themat -  
i d  analusis. 

I. ISTRODL'CTION 

Whenever "cost plw" contracting has to be employed to  induce 
contractors to produce for  a purchaaer, the purchaser must  base 
selection of 8 producer at  least in part on the cost estimates of each 
bidder. Evaluation of such eatimates is tricky. Once employed, a 
contractor i& not strictly bound to his earlier estimates. 

As a result of these deficiencies, the phenomenon of cost overrun 
is observed in non-fixed price contracts. The purpose of this com- 
ment  is  to propose a method of contracting which would control 
this phenomenon. F imt ,  however, we will review 8ome of the exist- 
ing strategies far controlling the  phenomenon in the public sector, 
and, particularly, in military procurement 

11. CURRENT METHODS O F  CONTROLLING 
COST OVERRUN 

There are some four methods used p re i en t ly  
A. Existing types of eontmcts. Fixed-price contracts make no 

guarantee of cost recovery.' Incentive contracts guarantee cost re- 
covery, but decrease uni t  fees as costs increase.P Bath types of 
contracts are used in mili tary procurement. 

B. System eont7aetirig. System contracting is the technique of 
contracting with one firm for a whale program, including provi- 
sion of many individual items. The contractor is then expected to 
subcontract an V ' B ~ ~ O U I  terms with others and control cost overrun 
with them.8 System contracting relocates the cost overrun problem, 

*The opmions and e m e l ~ ~ i o n ~  presented are those of the author and do not 
necessarily represent the views of The Judge Advocate General's Sehool or 
any other governmental agency. 

1 Armed Sermes  Procurement Re i .  p 3-404 (1  Jan. 1969) [hereinafter oited 
as ASPR]. 

1 ASPR $5 3-404.4, 3406.4. 
d ASPR $5 23-100 to 23-204. 
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but  does not  alivays eliminate it.  The problem is given to  the  LJS. 
tem contractor for  a large fired price. 

C C,imirial aanrtiarie. K h e n  the purchaser is the Government, 
mimind  law may be inioked in some cost overrun situations. The 
United States Code provides a fine and imprisonment for know- 
inply and \viXfully falaifsing a material fac t  "in any matter within 

ction of a n y  department ''i The applicability of this sec- 

posds .  Conviction under the act ha- resulted, howerer. for  a false 
statement made in appl)-ing to  purchase gorernmenr surplui 
pr0perty.j 

D. Rer!ryotiatioii. .A provi?ion, passed in September 1862, re- 
quired two special features in military procurements in excess of 
3100,000.6 First, the contrae:or milst reitif? in a separate docu- 
ment t h a t  cost and piicing data submitted in a prapoaal are correct 
and cur ren t  t o  the best of his knowledge. Second, a clause contained 
in ASPR must be placed in all contracts. The clause reads in p a r t :  

I f  the contrachg orTcer  dererniines that any p m e .  ineluding profir 
or fee, negotiated .n eunnectmn with this contract p a s  increased by 
any s?nlficant miis  because the contractor.  . . furnished incomplete 
or Inaccurate e m  01 pricing data 01 data not current a3 eert-fied in 
the contractor'? cerflficate o i  Current tort  or pricing data. then mch 
price shall be reduced accordingly and the contract shall be modified 
in writin? to irfleet Eiich adjustment 

Undei the  usual disputes c l iuse '  any such finding by the  contract- 
ing officer can be reviewed by the Armed Services Board of Con- 
tract Appeals (ASBCA).  To recorer, the  Government must show 
tha t  inaccurate data war submitted, and tha t  the inaccuracy 
caused the  price to  be increased by the amount the  Gorernment 
x ishes  to withho:d 01 recover. but need not shmr subjective intent 
by the contractor T O  mialead.4 

' 1 8 U S C  81001  (1964).  
6Todoroiu v Cnited States, 173 F.2d 439 (9th Cir. 19491, cert .  d m , e d ,  331 

610U.S.C. 5 23OGlf)  119641. 
u.s 975 (19491 

9 ASPR B 7-101.29 
' 4SPR B 7-203 12 
*American Boieh 4rmz Corp, iSBC.4 '.lo l030;, 66-2 B.C A.  para 

5260 ( 1 9 6 5 1  S e e  e l g o  F\IC Corp 66-1 B C h para 5483 (1966).  and Defense 
Electronics Inc., 66 B.C.A pars 1601, 5608 (1066).  
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111. PROPOSED S E W  METHOD 

What  purchasers desire is a method of contracting which con- 
trols cost better than incentive contracting, but does not inrolre  
the evidentiarr  problems of the existing criminal la17 and renego- 
tiation remedies. What  is needed is a type of contract which sim- 
plifies evaluation of cost estimates by the purchasing officer, and 
which largely retains cost recorery guarantees, but more Btrongly 
commits a contractor to his estimates than do present methods of 
contracting. One ~ a y  to do these things is B method nh ich  the 
author calls Real Alloi~--able Cast Objectivity Selection Technique 
(Real-Cost) .  The method can be explained moat easily in three 
steps:  (1) the bid stage, (2)  administration, and ( 3 )  selection and 
award. 

A. Bids. Invitations for  bids will require a responsive bidder to 
divide his total cost estimate into segments (say, f10,000 segments, 
for example) and to assign a per cent (a  number f rom zero to one) 
t o  each segment which s h o w  for each segment the probability, as 
the bidder sees it,  tha t  total cos t  will be leas than or equal t o  the 
upper limit of that  segment. (Cumulative subjective probability 
function.)  

B. Adininist,ation. We jump ahead to the  post award stage. (We 
will r e tu rn  to selection and award in a moment.) Having a can- 
tractor "on board," how do we pay him under real-cast? The an- 
swer is in three steps. Step three is  the key step. 

1. Administrative contracting officer (ACO) determines total  
coda under standards,  similar to section 15 af the Armed Services 
Procurement Regulations for defense suppliers. 

2. ACO dirides total actual costs into the same size segments 
used in  invitations for bid. 

3. This is the key. The ACO multiplies each 8eFment of actual 
cost by one mir ivs  the percent figure far tha t  segment proposed by 
the contractor in his bid. The sum of such product8 is the portion 
of coat the contractor will receive in payment, plus whatever fixed 
fee he had bid. 

C. Selection. The purchasing contracting officer under real-cost 
will use a fire-step method of selection and sward  of contracts. 

1. By mathematical methods the ACO translates the percent 
figures offered by the contractor in hi3 bid into other percent fig- 
u r e ~  for the v a r i o u ~  segments of cost such tha t  the size of a seg- 
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ment (all but perhaps the last segment he of the same Biz%- 
$10,000, for example) multiplied by the new percent figure equals 
the probability actual total cost \%-ill fall into tha t  segment. That is, 
the ACO must use mathematics to find what  the r a r i m s  probabili- 
ties are that  total actual cost u-ill fall in various segments. (For 
mathematical readers, what  is done is to derive the probability 
density function from the cumulative probability function pro- 
posed by the contractor by differentiation,) 

2. For each contractor proposal, the purchasing contracting 
officer (PCO)  will do the following: Using the new percent figures 
derived from the bid percent figures, the PCO will multiply each 
segment of conceivable cost by the appropriate "new" percent fig- 
ures. The sum of each such products will, for each contract, be a 
sort of expected or "average long run" cost if the contractor's 
percents are correct. 

3. The PCO will then do the following to each such "long run 
expected cast." For each such amount, the computation described 
in paragraph 111 B 3, supra, under Administration, will be per- 
formed. That is, the PCO will divide a bid proposal's expected cost 
into segments and multiply each Segment by one minu8 the rele- 
vant percent figures quoted by the contractor in his bid. For any 
bid, the eum of such products is what  we might call the long run 
expected non-fee coat to  the purchaser of t he  proposal. This is, of 
course, less than the long run average cost to the contractor com- 
puted in step 2, supra. 

4. The bum of expected non-fee cost to  the purchaser plus fee 
is  t he  total expected coat to the purchaser of a bid proposal. 

6 ,  Seleetioa. The proposal with the lowest total expected cost 
t o  the purchaser is t he  winner. 

D. .Mathematical twatmant. Addendum one explains real-cost in 
mathematical terma. 

IT. COMPARISOS TO OTHER METHODS 

A. While no ather methad is like It, those cost plus incentive fee 
(C  plus IF) contracts which have a possibility of a negative fee 
are most like this method. 

B. C plus IF contracts usually have a fixed percent cost recovery 
(uiz., 100%) n i t h  variable fee. The new method instead has  a fixed 
fee, but variable percentages af cost recovery for different s e e  
ments of cost. 
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Y. PREFERABILITY O F  PROPOSED S E W  METHOD 

A. Cost reduction psychology dominates the new scheme. Instead 
of feeling they are  losing only profits, operators will feel they are 
failing to recover casts when they perform poorly. This psychology 
will operate at  all ranges of cast and not only past target  costs 
( n h e n  negative incentive would operate, if a t  all, in incentive fee 
contracts) 

B. S o  "penalty" (as with negative fee)  notion ia found in the 
new scheme. This makes the new scheme legally and politically 
preferable t g  cost plus incentive fee (with negative incentive fea- 
tures)  contracts. 

C. Selection is streamlined. Nothing whatsoever i8 negotiated 
hi-laterally. Selection is by bid and comparison. Contractors bid 
their expectations in quantified form and selection is made. This 
saves administrative time and makes everything more objective 
and above-board. The discretion af contracting officers is reduced 
and abjectire factors become more important 

D. The concept of sesmentalized bidding on cost (Le., bidding on 
costs by increment) by way of p r o p o ~ i n g  a Set of probabilities t o  
determine expectations a s  to cost incrementa could be extended or 
reapplied to incentive fee contracts. Application of segmentalized 
bidding is the heart of real-cost. 

VI. COST INCENTIVE AND OPTIMUM 
COST UNDER REAGCOST 

An interesting question under real-cost as  under any bidding 
system ia thia. What is the optimum cost of the contractor 
selected? Under real-cost the contractor will attemDt ta  minimize 

given product specifications. 

To understand this effect of real-cost t o  minimize costs, recall 
that  a real-eost supplier is only paid B portion of each segment of 
cost and that  the percentage size of the portion paid him is smaller 
fo r  successive increments of cost. The share  of cost paid by the  
purchaser is larger far small total casts than i t  is for larger total 
costs. The greater total costs are, the  greater  the relat i re  and, of 
course, the  absolute dollar amount of costs which the sellel. must 
finance. 

The real-cost system might be called variable cast shar ing plus 
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fixed fee. The cost ahare recovered by the seller \ d e s  downward 
with increases in  total cast. For example, consider bidder =1 in 

X-11. THE PROBLEM O F  SECOSD GUESSISC 

An important  problem presented by all other types of bidding 1 3  
a im presented by re~.l-corr. That  is the problem of "second g u e a -  
ing the other bidder.." Under a fixed p n c e  invitation to  bid for  
production of 100 widgets the follo\wing might happen. Company A 
thinks i t?  break-even p n c e  for  a nidget  is 85.00. Unless it has 
other opportunities to  use i ts  production capacity, it nould be \will- 
ing to  undertake widpet production f o r  S5 01. But Compans A 
thinks B competitor's break-eien point 1s $6.00. \That rhat  means 
I S  t ha t  Company A thinks it can bid a price of $6.99 and still get 
the contract 131 making 100 wildpets. 

The same sort of thing, unfortunatelr  for purchasers. will hap- 
pen under real-cost. For example. a supplier who thinks he can 
make 100 widger.a for  less than $5.00 one hundred percent of the 
t ime but think. his closest co eritor can only staY below 55.00 
ninety percent of the time, ma n hi8 response to an invitation to  
bid, say he can produce for les an S6.00 only ninety-fire percent 
of the time. That  \\a) he still gets the contract, but gets sumething 
of value above his bleak-even paint, in t>xe example a fire percent 
insurance P O I I L ?  for the exent of a east o ~ e r r u n  paat S6.00. 
Thoughtful cricks n i l 1  rightly ca:l real-cost to task on this  point. 
Real-cast'? only defense is the weak but  equitable one that  "other 
methods of bidding ha re  the same problem." 

VIII. HYPOTHETICAL EXAMPLE O F  REAL-COST 

Invttatioii 7 0 ,  biddi,ig. Imagine the fallowing: 

Bid3 a re  requer te~  io1 makmg. aidgets ~n a Government-awned 
plant. payment to ha made by the REAL-COST method defined ~n 
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ASPR XXX X Bid uill sepmenfaliie colt  Into $1.00 eeglnents and 
amm a percent value to each eegment. such percent fieurea t o  be 
used in all REAL-COST computations explained in ASPR XXX 5. 
Selection will be by the REIL-COST method defined m ASPR 
XXX x. 

A Bid =1 and eualwation. Number 1 says he can make widgets 
for  less than 81.00 zero percent of the time, far less than $ 2 . 0 0  
t xen tv - f iw  nercent of the time. f w  less than S3.00 fiftv percent of 
the time, for  less than $4.00 seventyfive percent of t he  time, and 
fa r  lea? than 86.00 one-hundred percent of the time. Sag he bids a 
fee of 51 65 :  the long sun evnected cast to the contractor will be, if 
he is right,  $3.00 (para .  111 C 2, sapra). The expected "an-fee cost 
t o  the Government is 8 2 . 2 5  (para .  I11 C 3, s v p r a ) .  The total ex- 
pect-d cost to the Government is 32.26, plus fee of $1.65, or $3 80. 

B. Bid = 2  nnd el;al i iat ioi i .  Sumber 2  says he can produce widg- 
ets fa) less than $1.00 zero  percent of the t ime ;  for  under 8 2 . 0 0  
twen t r  percent of the t ime; under 83.00 forty percent of the t ime; 
under E4 00 sixtr percent of the t ime; under $5.00 eighty percent 
of the t ime; under S6.00 one-hundred percent of the time. He bids 
a fee of '1.00; the lnng run expected cost for this contractor is 
$3.50. The expected "on-fee cost to the Government i s  8 2 . 9 0 .  The 
total expected cost to  the Gorernment is 52.90 plus $1.00 fee or 
13.90. 

Bidder el would per the j o b  under this hypothetical. If z l ' s  
actual casts wem $4.00 per widget, then 7 1  w u l d  get $2.50 of his 
costs, plus his E1.56 fee or $4.06 (para. 111 B 3, s v p m ) .  Profit t o  
e1 would be 5.06 per widget. Addendum two shows a mathemati- 
cal treatment of the hypothetical example. 

IX SL'MXARY AYD COSCLL'SIOSS 

Xore informatmi i a  required from bidders in the  form of s e p  
maii ta lzzed  coat aafinratcs. This 1s the heart  of the proposal. Remu- 
neration i s  strongly related to the cost-estimated bid s3 tha t  bid- 
ding should be Sincere and reallatic. Selection is by comparison of 
the S U ~ E  of expected cost and fee, for each contractor, appropri- 
ately adjuated in each caae f a r  the fact t h a t  not all of the expected 
cost is actually remunerated. 

The basic concept of segmentalized cost estimating and bidding 
could be applied t o  other type8 of contracta, Selection would be 
accomplished by B cornpetitire. systematic, quantified method, so 
related t o  subsequent administration that bidding estimates m l 1  be 
sincere and realistic. Admimatration will be syatematie and so re- 
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lated t o  the selection process that res<-ards to a contractor will be 
determined by both the ambitiousness of hia undertaking and, 
more importantly, by actual performance: that  is. remuneration 
nil1 be determined by performance re la t i re  t o  pei.foi ina)re erpee-  
ta t ions  established by the selection process. Selection and adminis- 
tration features t,gether should lead to choice of contractors, such 
that total resources used for  a given output  will be minimized. The 
plan as a whole is a h  calculated to distribute the gains from such 
savings between contractor and purchaser, in a flexible way. 

PATRICK D. HALLIG.4K: 
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ADDENDUM I REAL-COST MATHEMATICS 

1. PCRPOSE. This addendum suggests t h a t  a bidding system 
using scgmentnlized cost expectation8 be adapted to select sup- 
pliers. The goal is introduction of more competition to  cost-plus- 
fixed fee contracting. Yore information will be solicited from bid- 
ders than is presently required. 

2. BASIC CO.VCEPTS 
c. The key concept i3 greater information far selection decision 

making in  bidding and  selection. The information is Cost estimate 
eemnents. 

b. Remuneration will be determined by the  segmentalized cost 
estimates presented by the contractor selected. 

e. Fixed fees r i l l  be used. 

d. No ceiling price v i i l  necessarily be established. 

3. S O T A T I O S .  

a. x = Unit Cost. 

b. C = Cumulative subjective probability of x ;  Le., probability 
tha t  actual total cast will be less or equal t o  x, if contractor's 
estimate is correct (para. I11 a i  text) ,  

e .  C ' ( x ) = p ( x )  ( p a r a . I I I C 1 o f t e x t ) .  

d. E i x )  = J' xp- (dx)  (para. 111 C 2 of t e x t ) .  P heremeans  P i x ) .  

e .  1-C(xj = K ( x i  (para. I11 B 3 of text). 

i. P i x )  = J' K i x j d x  (para .  111 B 3 of text). 

y. C = Contractor. 

h. S(c)  = P ( e i x ) )  + F e e ( p a r a . I I I C 3 o f t e x t ) .  

i. T = Fee. 

j .  S(c)  is the  Selection Function. 

4. PROPOSAL FOR S E L E C T I O S .  Select contractor c' such t h a t  
S(c') = M i n S ( c j  ( p a r a . I I I C 6 o f t e x t j .  
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5 .  ADMI.TISTRITI0.T. Having selected c', remunerate him as 
fallolrs : 

Remuneration = F ( x )  + Fee (para. 111 B 3 of text) .  

ADDENDUM I1 HYPOTHETICAL 
1 .  4 l B I D D E R .  

a. C(x)  = Oforxless thanl  
1 for  I greater than 5 
.25x-.25farx betweenland5 

Oforotherx 
b. p ( r )  = .25forxbetweenland6 

c. E(x)  =(+) (x-1; =-:! (25-1) 

d. K(x)  l f a r x l e s s t h a n l  
- - 3  

Ofarxpreaterthan6 
1 - 2 5  ( x - I )  forxbetweenland5 

e .  P ( E ( x ) )  = P(3) 
= l ( 1 )  + 
- - (1 .26 - .26(3))  
~ S2.26 

f .  Fee = Sl.65 

(1 26-.25(2)) + 
- 

8 ,  Total expected cost to the Government, $3.80. 

a. C(x)  = Oforrlesathan: 
2. s Z B I D D E R .  

1 for x greater than 6 
.2x- .Zfarxbetweenl  and6 

0 for other x 
b. P(X) = 2 f o r  I between 1 and 6 

e .  E ( x )  =(+) (x-)!=.:(36-1) 

= 83.60 
d. K ( x )  = 1.23-.25xforxbetween1and6 
e.  P ( E ( x ) )  = P(83 .60)  

= 1 ,  
[:,2-.2(2)) + 

- - i ~ . n + . 6 + . 6  
= $2.90 

f .  Fee = $1.00 

( 1 . 2 - . 2 ( 3 ) )  + 
(1 .2 - .2 (3 ,6 ) )  + 
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3. Administration. 

a. Actual Costsare$4.00 (for #l). 
b.  P(4) = 

(125-.26(1)) + 
(1.25--.28(2)) + 
(1.25-.25(3)) + 
(1.25- .25(4) ) 

= $2.50 
c. Fee = $1.66 
d. Total = S4.05 
e .  $4.06 minus $4.00actual cost equals $.05. 
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