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or the Department of the Army. 
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22901. Footnotes should be triple spaced, set out on pages sepa- 
rate from the text. Citations should conform to A l'niform Sus- 
tern o f  Citation (11th ed. 1967), copyright by the Coiumbia, Hor-  
card, and C??iversifv o f  Pennsyimnla Lnw Rroiews and the Yale 
Law Journal. 

This Review may be cited as 47 MIL L. R N .  (number of page) 
(1970) (DA Pam 27-100-47, 1 January 1970). 

For  sale by the Superintendent of Documents, United States 
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T H E Y  S T E P  TO A DIFFERENT DRUMMER: 
A CRITICAL ANALYSIS OF THE CURRENT 

DEPARTMENT O F  DEFENSE POSITION 
VIS-A-VIS IN-SERVICE COKSCIENTIOUS 

OBJECTORS* 

By Xajor David M. Brahms** 

In this article, the autho? examines the legal atatw, of 
the soldier developing religious M .  philosqihioal beliefs 
antithetical to continued actice military seruiee. The CVI-  
rent Department of Defense  policy t w a r d  and proced- 
ures for processing the indwidml iwsemice cmoientious 
objector's reptiest for discharge are analyzed. The oathor 
concludes that the interests of neither the objector no? 
the seruices are adeqmtely protected by ourrent DOD 
polzoy and suggests improved procedures to remedu the 
SitutioliL. 

If B man doea not keep pace with hi8 comp~nions, perhaps it is 

Let him step to the m u l e  whieh he hears, however measured or 
because he hems a different drummer. 

far BWBY.I 

I. IXTRODCCTION 

The long dormant problem of the in-service conscientious 
objector has of late been thrust to the forefront as a concomitant 
of the increased opposition to the war in Vietnam. The actions of 
the military in this regard have come under the scrutiny of the 
news media 8s well as the federal courts. No longer can the mili- 
tary hope to treat  such problems as purely internal matters, to 
cloak its actions behind a curtain of military privilege os judicial 
non-reviewability.. The note of the "distant drummer" is being 
heard by the public at  large. 

The in-service objector finds a significant segment of the civil- 
ian community ssmpathetic to his cause, even to the paint of their 

'This article WBQ adapted from B thesin presented to The Judge Advocate 
General's School, U S  Army, Chsrlatteaville, Virginla, while the author 
Was a member of  the Seventeeth Advanced Course. The opinions and can. 
clusianJ presented herein are those of the avthor and do not neceriarily 
reprerent the views of The Judge Advocate General's School 07 any other 
governmental agency. 

"USMC: Deputy Staff Judge Advocate, 1st Marine Aircraft  Wing (Viet. 
"am), Fleet Post Ofice, Sa" Francisco 96602; A.B., 1969, LL.B., 1862. Hsr- 
yard University;  member of the Supreme Judxia l  Court  of  Masaaehurettn 
and the U S  Court of l l h t a i y  Appeals. 
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47 MILITARY LAW REVIEW 

offering him Sanctuary in their houses of Myriad agen- 
cies exist to provide funds and competent legal counsel to aid his 
defense efforts. His plight has become newsworthy. 

The federal courts have recently shown a penchant to  invade 
the military "sanctuary" established by the Supreme Court in Or- 
l o f f  \'. Wi1loughby.l KO longer will they out of hand deny a ha- 
beas corpus petition of an  aggrieved in-service objector on the 
erounds that internal military administrative procedures are un- 
reviewable." The issue has been clearly joined: the battle lines 
hare been drawn. Will the military services hear and understand 
the drummer and respond effectively to his measured beat before 
the inexorable pressures of adverse publicity or judicial pro- 
nouncement force them to do so-perhaps with modes of action 
Ill-suited to their needs? 

I t  is hoped that this article will aid in furthering that end. It 
will seek to rxamine in depth the current administrative scheme 
established by the Department of Defense with regard to in-ser- 
vice conscientious objectors." This scheme was designed to han- 
dle the delicate task of rationalizing the traditional rights of the 
individual to profess and practice his beliefs and the need of the 
armed services t o  preserve a disciplined, effective fighting force. 

The area of in-service conscientious objection subsumes two 
different categories of persons. The first are those who profess be- 
liefs which are totally antithetical to any continued participation 
in military activities of any type. This group corresponds to the 
Selective Serrice class 1-0.' They generally a re  seeking to termi- 
nate their military status through discharge. The second category 
comprises those service members who object only to par'tlcipation 
in combat or activities directly related thereto. This group corre- 
sponds to Selective Service Class I-A-0.' They ordinarily desire 
iob reassirnment to "on-combatant Dositions rather than dls- 

~ 

'See The Warhingtan Post, Oet. 1, 1868. B A, st 8, eai. 1 
'34;  U.S. 83 (1913). "[Jludges m e  not given the task a i  running the 

Army. The reeponsibility . . . rests "pan the President of the United Stetes 
and h x  subordinates. The mliitary eonstirntea a apeeiallzed eommunlty mr- 
erned by B Separate discipline from that of the civilian. Orderly gaiernment 
requires that che iudiciary be BQ scrupvloua not to interfere with legitimate 
army inrereits as the Army must be sccrupuioun not t o  intervene ~n iudieial 
matters." I d .  at 98-94, Lez;t,c;;f;, ~ d B ~ ~ e ~ d ~ ~ ~ ~ , = ~ 9 ~ ~ ~ ~ C ~ ~ ~ ~  ;;&;z;i p;$,d2;o 

X.D. Cal 19681. ' 'Dep't of Defense Directive So.  1300.6 (10 Y a y  1968) [hereafter cited as 
DOD Dii.  1300.61. 

' 3 2  C.F.R. 5 1622.14 (1868). 
' 3 2  C.F.R. 5 1622 11 (1868). 
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COXSCIEHTIOUS OBJECTORS 

charge. This article will focus its attention onlv on the problems 
relating to the former group. It is with this group that  the seri- 
ous conflicts arise. I t  is here that the confrontation takes place, 
that  is: (1) there is a collision of the services' need to maintain 
troop strength and the objector's desire for discharge; (2 )  the 
moral issue of possible avoidance of a military obligation arises: 
( 3 )  the strongly held beliefs of the objector and the rigid discipli- 

nary rules of the military society clash. Unlike the case of the 
service member who objects only to combatant service, the prob- 
lems engendered by the total objector cannot be solved by re- 
course to remedies indigenous to the services, such as job reas- 
signment. 

I t  is my intent that  the critical analysis which follows achieve 
two primary goals: (1) a recognition of the possible defects and 
anomalies present in the current administrative scheme; (2 )  con- 
cern within the armed forces far constructive revision thereof to  
attain a rational, effectire administrative process for  balancing 
the important interests involved. If such action is not taken, it is 
inevitable that  these processes will be redesigned by an unsym- 
pathetic outslde agency. 

The initial question which will be examined is whether eansci- 
entious abjection is a mere privilege or a right of constitutional 
dimension. Is the recognition of conscientious objector status by 
the military services constitutionally required, or is it  merely a 
Kratuitaus re8ponse ta policy considerations? The Department of 
Defense has bottomed its procedures f a r  handling in-service con- 
scientious objector claims on DOD Directive 1300.6, which states 
that  conacientious objection is B mere privilege. The validity af 
this premise will be considered in light of constitutional history 
and recent decisions of the United States Supreme Court defining 
Lhe scope of the first amendment's protection of the right to free- 
dom of religion. The specific administrative procedures estab- 
lished by the aforementioned directive will then be examined to 
determine whether they comport with minimal standards of ad- 
ministrative due process and afford the claimant his right to 
equal protection of the laws. This examination will be made in 
light of the procedures being used to handle both the pre-service 
conscientious objector and the service member being processed 
far other t m s  of administrative discharges. 

3 



17 XILITARY L.4W RETIEW 

11. COSSCIEKTIOUS OBJECTION: A COSSTITUTIOSAL 
RIGHT OR MERE PRIVILEGE? 

A. HISTORICAL .I.VALYSIS 

A traditional starting point f a r  the discussion of constitutional 
questions has been to examhe tlieir historical background. Such 
an approach has merit here in that i t  will better enable the 
reader to appreciate the cuirent legal position of the in-selvice 
objector. I t  will also provide a background that will permit an ill- 
formed judgment as ta whether conscientious objection IS a mere 
privilege rezulting from an exercise of congressional grace or  is a 
constitutional right. 

of this mea have tended to focus 
on the conaideratian and apparent rejection by the First Congress 
of James Madison's constitutional amendment. This amendment, 
intended t o  be included ab a part  of the proposed Bill of Rights. 
exempted conscientious objectors from active military service." 
A conclusion which may be drawr. therefrom is that conscientious 
objection may not be brought within the ambit of the first 
amendment's language, since the First Congress's actions with 
regard t o  this area clearly evince a judgment that mch IS not a 
right of constitutional magnitude." When viewed againat the hir- 
tarical background of the conscientious objector amendment and 
the political realities of the times, however, this conclusion be- 
comes suspect; and one sees strong evdence that the founding fa- 
thers indeed intended to include conscientious objectors under the 
aegis of the Eill of Rights protections 

Previous historical analyces 

1. Commentious Obiaction Prlor t o  1189. 
lladison'e amendment w . s  a reflection of a long standing tradi- 

tion of respect for and accommodation of the beliefs of religioudy 
oriented conscientious objectors. Perhaps the most important 
manifestation of this concern may be seen in the following resalu- 
tion of the Continental Congress ~ 

That  k t  be recommended t o  the inhabitants of  811 the United En- 
glish Calaniei in North America tha t  a11 able bodled effective men 

__- 
onsnenfious O t j c e l o i  Provision~ A V i e ~  m the Light o f  

106 r. PA. L. RE\. 806, 803-13 (1958). 

cited 8s ASUALSI 
r I A Y T ~ S  OF THE COXDRESS OF THE U N ~ D  STATES 434 (18311 [hereafter 

Conkhn, nrpra note P at 263-64; Ruasell. Bupra note 8 a t  436-38 
Freeman. Bwro note 8 at  213. 
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CONSCIENTIOUS OBJECTORS 

between mrteen and fifty years af age in each colony, immediately 
form themselvea into regular companies of militia . . . . 

As i s  clear from the text of this resolution, it was promulgated in 
a time of great national crisis as the Revolutionary War was im- 
minent. In spite of the crisis and the great need for troops occa- 
sioned thereby, respect is urged f a r  freedom of conscience of 
those religiously opposed to bearing arms. 

I t  is not surprising that the Congress should show solicitude to- 
wards such persons. Mast of the individual colonies had pre- 
viously given formal recognition to the objector status by provid- 
ing a statutory exemption from active militia service for those 
conscientiously opposed to bearing arms,'a or by constitutional 
recognition of the right of freedom of conscience.'* 

Widespread concern for the conscientious objector was also 
manifested by the several colonies during the period between the 
drafting of our national Constitution and its subfiequent ratifica- 
tion. Four of the thirteen colonies separately indicated their de- 
sire that a constitutional exemption from military service be pm- 
vided for those individuals "religiously 8crupulous of bearing 
arms."'8 In fact, North Carolina conditioned her ratification of 
the proposed constitution upon the adoption by the new Congress 
of certain amendments as set forth in a declaration of 
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Included, inter alto, ~ 8 s  the foliming p ropo~a l :  "That an). person 
religiously scrupuioua of bearing arms aught to be exempted upon 
the payment of an equivalent t o  employ another to bear arms in 
his stead." 

Ratification by the State of Rhode Island was Seriously delayed 
hy the lack of a Bill of Riphts in the new constitution. One of the 
desired p r o ~ i i i o m  was constitutional protection for the conscien- 
t iom objector. This desire was manifested to the Congress in the 
form of a proposed amendment t o  effect this end similar in text to 
that of North Carolina The Pennsylvania legislature, while 
proposine no forma! amendment on the subiect, expressed coneid- 
erable concern during their ratification debates over the lack of 
constitutional protection for the 

on, there was a ereat deal of sentiment expressed by 
ual colonies for an amendment safeguarding freedom 
and conscience These proposals v e r e  srmptomatic of 

a deep disaffectiar. for  the nei, constitution in many quarters. 
Yhiie the bases for such disaffection r aned ,  chief among them 
was the failure of the constitution to provide affirmative safe- 
guards for what m r e  believed to be fundamental rights, including 
those of the conscientious objector." 

The delays and difficulties in achieving ratification in Sor th  
Carolina, Rhade Island, Pennsylvania, and Sew York were in 
great part  attributable to this failure.?' 

Virginia also proposed a similar arnendment.l6 

2.  Madison's Proposed  Conrtitntwnol Amendments. 
In response to these forces and certain personal political reali- 

ties, James Madison, as the duly elected representative from Vir. 
ginla, proposed a nomber of constitutional amendments a t  the 
first session of the House of Representatives. Although not im- 
tiall B strong suppotter of a Bill of Riehts,". Madison's ardor for 

THE BILL OF R ~ G H T S  1-33 11957) r e ted B S  

H E  Erwn or THE BILL OF RIGHTS , ar 126-68 
(1965) [hereafter cited 8% R c m ~ ~ o l .  ... 

id.  
" " M y  ovn op in~on  has alaayr been ~n favor 0: a bill of rights. proilded 

it be IO framed B Q  no: t o  imply powers not meant to be )"eluded ~n the 
enumeiatlon .\t ti.? ~ a m e  time 1 have n e ~ e r  thought the omkh lm a msterlal 
defect. nor been anx io l i~  t o  mpply It even b y  s u b ~ e q u e n t  amendment. for  
any other rearon thar that I t  13 anxiovily desired by otheis I have faiared 
II because I supposed _I might be of  use and If properly executed could not 
be of disservice 1 haie  nof viewed It ;n an important llght. 1 beeavae I 

6 



CONSCIENTIOUS OBJECTORS 

such was increased by the necessities of a hotly contested election 
€or ihe seat he desired in the House of Representatives. Rumors 
were spread by persons opposed to Madisun's candidacy, led nota- 
bly by Patrick Henry, that  Madison was not in favor of amending 
the new Upon the strong urging of hia backers,z8 
IIadison announced his support for appending a Bill of Rights to 
the new constitution. I t  is generally conceded among historians 
that  this shift of position was a material factor in Madison's elec- 
tion victory.i' There is a180 some indication that Madison's 
change of position may have been influenced by the strong views 
expressed by Jefferson in favor of amending the Constitution.zn 

Included among Madison's amendments were three of particu- 
lar significance here : 

. .  
The debates which followed the introduction of these amend- 

ments in committee and later in the House proper were heated 

Conceive in a certain degree, thovgh not in the extent argued by Mr. Wilson, 
the righta m question are reserved by the manner in which the federal 
powers a ~ e  granted; 2. because there 18 great mason to fear  tha t  B positive 
declaration of eome of the most essenual n g h s  could nor be abtamed in the 
requisite latitude. I am sure tha t  the rights of con~eienee in particular,  d 
submitted to publie definition would be narrowed m w h  more than they me 
likely ever t o  be by ~n assumed power. One of the objeetmns in New England 
was tha t  the Conititvtion by prohlblting rehgious tests opened the d m r  fa r  
Jews, Turks,  & infidels: 3. because the limited powers of the federal Govern- 
ment and the jea lou~y of rhe aubardmsre Governments. afford B security whlch 
has not existed in the case of the State Governments, and exists in no other:  
and 4. beesuse experience pmvea the ineflcaey of a bill of r ights on those 
oeeasiana when i t s  control IS most needed." Letter f rom Jamea Madlson to 
Thomas Jefferwn, 17 Oet. 1188, 5 DOCUMEXTAW HIBTOR-I OF THE COFSTITU- 
TIOX OF nlE UNITED SrAms OF AMERICA 8 5 ,  86-81 (1905)  [hereafter cited 
as,?, HIST.]. 

'Letter from George Nicholas to James Madison, 2 Jan. 1789, 5 Doc. 
HLST. 137. 

"Id. at 8. Sac abo let ter from Thomas Jefferaon t o  James Madison, 15 

" I  AIN*LS 4 8 P S 5 .  

Rmuwa, supra note 22. a t  190. 

.'D"MB*ULD, srpra note 21, at 33. 

Mar. 1789, 5 Doc. HIST. 161-62. 
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and lengthy. Great concein u~as expressed by some that an  enu- 
meration of rights would lead to the derogation of those not spec- 
ified.'O Nadison attempted to allay these fears by arguing that his 
third propoaed amendment provided a safeguard against such ' 

With respect to the first of these propositions. the debates 
mainly concerned the semantics of expressing the desired limita- 
tion af the Federal Government's pawver.'' On 20 August 1789, the 
House finally agreed to the following language: "Congress shall 
make no law establishing religion. os to prevent the free exeiclse 
thereof, or t o  infringe the rights of conscience." ~~ 

Proposition number twvo also engendered considerable debate. 
Elbndge Geirb- worried that the people in power mlght be able to 

stitutian by defining who fell +thin the category 
crupulaus" and thus limit to their advantage the 

groups a h a  nou ld  be competent to bear arms. For this reason he 
prapased limiting the exemption to persons of recognized pacifist 
sects.s' Unsuccessful efforts were made to insert a procision re- 
quiring the objector to provide a substitute.' Conaidei'able othei 
objection to thie proposed amendment was encountered, but w t h  
one exception," none af the opponents based his oppositioll on the 
grounds that conscientious objection war not a substantial right 
of constitutional magnitude. Rather. t hen  abjections were bot- 
tomed primaiily on B fear that the amendment might weaken the 
militia and thereby create the need for recourse to a standing 
army, the latter being anathema.s' 

Madlaon's second proposal n a e  finally adapted by the House 
of Eepresentaiives as was his third in substantially the same form 

" I d .  at 442. 
" I d .  at 1 3 9  It 18 interesting to note Madison's shift in por:tion on this 

matter from that expressed in his letter to Jefferron of  17 Oet. 1786. dupra 
note 24 

/I I A z - r * ~ s  750. 
'I I d .  at  766. 

I d  at  148. 

s c i e n t i k  objector exemption, argued that it wss not a "natural right" 
and that t o  enset such an amendment would create problems of Judicial in- 
terpretation with respect to e v e i ~  mil.f:a bill thereafter enacted. I d .  at 751. 
He also apparently believed that such an amendment was unneeei i sr~  to 
safeguard the objector "I hale  no reason co belieie but the Ler~dalule  
a i l1  always poaseia humanity enough to enduke this clew of eltizenl I" B 
matter they m e  10 desirous o f ,  bot they ought t o  be left LO their dlrere- 
tion." I d .  

' - Id .  at  7 6 6 6 7 .  

8 



CONSCIENTIOUS OBJECTORS 

as originally submitted.'b All of the proposed amendments, includ- 
ing the three upon which we have focused, were passed by the 
House and sent to the Senate for that  body's concurrence. 

Propositions one and two were substantially modified by the 
Senate, While we can trace the procedural steps by which this 
wa8 effected, unfortunately, we hare no way of knowing the ra- 
tionale behind the changes and deletions which were made. The 
early sessions of the United States Senate were closed and no 
comprehensive recard of their debates exists.'% 

From the limited records available, we learn that  the House 
\.ersian of proposition one, respecting freedom of religion, was 
adopted by the Senate minus the phrase "nor shall the rights of 
conscience be infringed." u What remained of Madison's amend- 
ment was later combined x i th  provisions safeguarding freedom 
of speech, press, and assembly to form whvut is now our first 

Proposition number two was modified in pertinent part by the 
deletion of the provisions exempting conscientious objectors from 
personal active military service." Only ane-third of the proposi- 
tions emerged from the Senate without significant change.'8 

Ail three of these propositions were, along with nine others, re- 
ferred to the individual states for ratification. On 15 December 
1791, with ratification by the State of Virginia, they became 
respectively the first, second, and ninth amendments to the Con- 
stitutionaf the United States. 

3. Signzfieancr 0.i the Hwto?ieal Baekgronnd. 
What impact does this constitutional history have on the ques- 

tion: Is conscientious objection a constitutionally protected 
right? While it must be admitted that  some of the evidence pre- 
sented is equivocal with respect to this matter, it is submitted 
that a strong argument can be made that  the founding fathers 
considered conscientious abjection to personal military service 
based on traditional religious principles to be a right. The forego- 
ing consideration af the debates preceding the adoption of the Bill 

'I An excellent compsri8on of the amendments submitted by Madieon and 
those finally agreed on by the House of Representative8 may be found in 
DCMBAUWI, supra note 21, st 206-08. 

-Id. at  IX 

__ 

- 1  ANIALB 740. 
"DLMBALD. 8v.pra note 21, at 46 n.4, citing I JounxaL OF THE EIECL'T~E 

* I d .  81 48 n.6, n t ing  I Jomxa~ OF TRE EXECUTNE Pmc~mrn-os OF TBE 
PROCmDINCS OI. THE SEz-*Tf 128 (1828) 

SEAATE 128 (18281, 
* I d .  at  47. 

9 
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of Rights clearly shows that the prime architect thereof, James 
Madison, and the majority of his fellow Congressmen believed 
that such beliefs were co,?nmable as an  individual right o i  suffi- 
cient importance to be embodied specifically in a proposed consti- 
tutional amendment. I t  18 also known that considerable sentiment 
for such amendment was shown by severs1 of the individual 
states. Yet in spite of this the Senate deigned not to adapt any 
specific language recognizing such in its version, and no specific 
language appears any where in the Bill of Rights as ratified. 

Does this mean, as is generally assumed, that  the foundlng fa- 
thers rejected conecientioua objection as a right of constitutional 
stature 1 I t  is submitted that this is not the caae. 

After the Senate completed action on the proposed amend- 
ments, thes were returned to a joint Senate-House conference 
committee. The language emerging therefrom vas essentially 
that proposed by the Senate.' If the language of the Senate rer- 
sion were adopted with the purpose of eliminating the right of 
conscientious objection, it 1s likely that the former proponents 
would hare attempted to reritalize the deleted provismns. At 
least, these men, recalling the difficulties encountered in achieving 
ratification of the Constitution and the strong aentiment of their 
constitui icies in f a r a r  of incorporating such rights under the 
aegis of constitutional protection. would have sought a cornpro- 
mise solution. Further, i t  would be expected that the strong advo- 
cates of these prmisionb in the House, who just B few weeks ear- 
lier had spoken with deep conviction in behalf of these rights, 
would raise their voicer in protest. Pe t  no strong objection to  nor 
any concerted effort to reritalize the deleted language was made 
in the House of Representatires 

A deletion of the rights in question from the Bill of Rights 
would have represented a grave personal and political defeat far 
James Madison. It would be expected that having made such a 
strong commitment to these p ra r i ems ,  he aauld evince displea- 
Sure or disapnointment with regard to their lack af succes8 in the 
Senate. Yet his published letters of this period fail to indicate 
such.'a In light of the manifest colonial tradition of recognizing 

':A comparison a i  these may be found in id. at  117-21. 
The changes proposed by the Senate were adopted uith only minor 

variations by the Houie  uithaut floor debate. I ARIALS 813. 
'In B letter dated 14 Sep. 1788 sent to Edmund Pendietan, Madison eam- 

plains, "The Senate have sent back the plsn af amendments with same al- 
terations which str.l\e in my opinion at  the moat iaiutaly aIt ie ieS" He goes 
on to complain bitterly abour this, mentinning the changes relating t o  venue 
of  courts and the value Imltatmn ret on appeals. There is no mention of 

10 



CONSCIENTIOUS OBJECTORS 

conscientious objection as a right, the inaction on the part Of 
Madison or any of his fellow representatives with regard to the 
Senate's action deleting the specific provisions relating to exemp- 
tion from personal military service is strong evidence that  they 
believed that  the significant principles involved were adequately 
safeguarded by the remaining sections of the "Bill of Rights." 
The right of conscientious objection was either encompassed by 
the proposition relating to freedom of religion, which became our 
first amendment," or came under the aegis of the provision guar- 
anteeing the sanctity of those nonenumerated rights retained by 
the people, which became our ninth amendment.'* 

B. RIGHT OR PRIVILEGE: A N  ANALYSIS OF THE 
JLTIICIAL POSITION 

Do current Supreme Court interpretations of the first amend- 
ment Support the thesis, developed from the foregoing historical 
analysis, that  conscientious objection is a right of constitutional 
magnitude? I t  should be noted a t  the outset that  while the Court 
has come to grips with the general issue of whether conscientious 
the changes relating to freedom of relipion, or the omission of the right to 
freedom of e~nscience OT the exemption far conscientious objectors. 6 Doc. 
Hisr. 205. 
"'For a week past  the aubjeet of amendments haa eieiusively occupied 

the H. of Reps. Its pmgres% has been exceedingly wearisome not only on 
account of the diversity of opinion tha t  was t o  be apprehended, but af the 
apparent v i e w  of same to defeat by delaying B pian short  of their  wiiahes, 
but likely to satisfy B great part  of their  companions in opposition through- 
out the Union. It ha8 been absolutely necessary in order to effect anything, 
to abbreviate debate, and exclude every proposition of a doubtful & unim- 
portant nature." Letter from James Madman to Edmund Randolph. 21 Aug. 
1789, 5 DOC. HISI. 191-91. As c a n  be seen from this letter, only amendment8 
considered to be of the utmost importance vent t o  the Senate. Clearly theae 
were "bare boner" proposals on which little compromise of principle could 
be made. 

"Ssa Freeman, mpra note 8, s t  812. 
"With thc Supreme Court's "rediscovery" of the ninth amendment in 

Grinwoid Y Connecticut, 381 U.S. 479 11865) ( p m r  to this cause the Court 
had cited this amendment in only five previous eases; see the concurring 
Opinion of Goldberg, J., id. a t  481) and i t s  extension beyond the limited 
scope previously arsigned t o  I t  of protecting political r ights ( m e  United 
Pub. Workers Y. Mitehell, 330 U.S. 16 (1948),  the p'osnibiiicy of this 
amendment being used ta cover a non-enumerated right such as conscientious 
objection becames B real possibility. It i s  interesting to note tha t  Justice 
Goidberg's concurring opinion, which atated tha t  a right t o  manta i  privacy 
fell within the aegis of the ninth amendment, v a s  bottomed on B mnstitu- 
tianai historical analysid mueh like tha t  done above. 381 U.S. a t  486.88 

'Hamilton V. Regents of the Umu, of  California, 293 U.S. 243 
(1934):  L'nited States Y Macintosh, 283 U.S. 605 11831): In 78 Summers, 
325 U.S. 501 (1845). 

(concurring opima") 
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abjection 1s a right,Go it  has nerer decided the more speclfic 
question: May a man be forced by sanction of criminal law to per- 
form military service which is contrarj- to his sincerely held reli- 
eious beliefs: 

As will be seen, the cases touching on the general issue have 
not involved the enforcement, by means of a criminal sanction, of 
some "duty" allegedly owed by the abjector, but the much less 
canstitutionaliy onesous situation i n  which an objector i s  denied 
wme benefits or advantage based on his beliefs.sz The Supreme 
Court has, with respect to the latter class of cases, adopted a poei- 
tion that conscientious objection is not a constitutional right 
However, the question remains, whether, in light of recent deci- 
sions of the Court, this line of cases retains significant precedentai 
value'? Assuming its continued vitality, another y e s t i i n  arises: 
Can such precedent be generalized to cover the former class of 
cases in light af the Courta' recent pronouncements !n the area of 
freedom of religion? 

The celebrated dictum of Justice Harlan appearing in the case 
of Jacobson v, Massnehzcsetfs 5 s  to the effect that  a person could be 
compelled to go ta war in defense of his country regardless of his 
personal scruples is the first aigmficant judicial pronouncement in 
this area. In 1-nited States v. Xoe,ntosh,  Justice Sutherland rei. 
tprated this dictum: 

The conicientmus abjector 13 relieved from the obligation to bear 
arm3 I" obedience t o  no constitutional pmvi ron .  e x p m s  or implied: 
but because and only because. it ha3 aceodded w t h  the polley of 
Congress thhr to relieve him * 

Following this dictum, in the case of Hamdto,i i.. Refer i t s  of the 
Cninersity of Ca1iiorn.h.j' the Court in 1934 upheld the authority 
of the State of California to compel participation in B Reserve 
Officers Training Corps as a prerequisite to attendance a t  the 
Universitj- o€ Califorma. The Court held that there w s  no con- 
stitutional right to amid bearing asms. Since attendance a t  the 
University was not Compulsorj-, the petitioners were obligated 
to obey the ruies promulgated by the State and the University 
or pursue their cducational goals elsewhere. 
~ 

"Comment, God, The Army, and Judinc 
seientious Objeetor, % CALIF. L RE%. 379. 395 (19681 

"Sea  United States Y .  Macintosh. 283 US. 605 (1931); Hamilton 
Regents a i  the University of Califorma, 293 U S. 246 (1934) i I n  
Summera, 326 U.S. 561 (19451 

"197 U.S. 11 (1905). 
" 2 8 3  US. 605. 623 (1931).  
*'293 L'S. 246 (1934).  
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is the last and most recent case following the 
precept laid down in Macintosh and Hamilton. In a five to four 
decision the Supreme Court upheld the denial of a pacifist's right 
to practice law because his convictions made it impossible for him 
to take an oath to uphold the Illinois State Constitution, which 
includes a provision requiring militia service in time of war. 

I t  would seem at  first blush that this line of cases ending with 
Summers, which is squarely based on constitutional interpreta- 
tion, disposes of the issue: Is conscientious objection a constitu- 
tional right or a mere pririlege? Nevertheless, a close examina- 
tion reveals otherwise. The keystone of this line of CBSCS, United 
States  v. Xcwntosh,"' was overruled in  G h u n r d  v. United 
States.ja Not only was the holding of the case overturned but by 
its language the Girouard Court clearly sounded the death knell 
for the .Maointash dictum i ~ s  well.'8 With the demise of the pro- 
genitor, Macintosh, its progeny, Hamilton and S U W L ~ ~ T S ,  have 
been weakened and last much of their viability as precedent. 

As Professor I/lansfield notes, even if Summers is still good law 
it does not conclusively answer the question: Is conscientious ob- 
jection constitutionally grounded? I t  and its predecessors, a t  best, 

In r e  Summers 

rtand only for  the proposition that  in certain eircumatancea the i?- 
teresta of the government are sufficient to j m t i f y  requiring 8. consci- 
entiom ohlector to forego his candent iova scruple? if he r iahea to 
obtain certain advantages or benefits. This is still some distance 
from saying in time of peace or war the government may YLB the 
eriminal law to compel a person to perform military s e r ~ i c e  when ta 
do so would \idate his  conseienee.' 

'326 U.S. 661 (1946). 
:283 U.S. 606 (1SS1). 
328 U.S. 61 (1946). 

""The struggle for religious liberty haa through the eentuiiea been an 
effort to accommodate the demands af B state  t o  the eonwienee of the in- 
dividual. The victory for freedom of thought recorded in our Bill of Rights 
recognizes that  in the domain of eonsci~nee there is a moral power higher 
t h a n  the atate. Throughout the aeea men have Buffered death rather  than 
subordinate their allegmnee t o  God to the Avthority of the State Freedom 
of religion guaranteed by the Firs t  Amendment i s  the produet of t ha t  
struggle. As we recently stated in United Stotre 9. Ballord, 322 U.S. 78, 86, 
'Freedom of thought, which includes f r e e d a n  of religious belief, i i  basic 
in a society of free men.' " Id. a t  68-69. 

mMansfleld, Conseientiow, Objection 1984 Tern, 1965 RELlOlON AND TBE 
PrnLIC ORDOR 1, 66. 

" S 7 4  U.S. 398 (1963). 
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under a South Carolina statute which conditioned eligibility on 
an applicant's aiailability for and acceptance of proffered suit- 
able u,ork. The denial was based on the appellant's unwillingness 
to accept employment which required her to perform work on 
Saturdays in contravention of the Sabbatarian rules of her faith 
The Supieme Court stated: 

The Court, in deciding in her favor, weighed the burden upon 
Mrs. Sherbert's exercise of freedom o f  religion under the first 
amendment against the law coercing her to choose between fol- 
lowing her religion or forfeiting certain benefits. It concluded 
that where there is governmental interference with or burden 
opon freedom of religion, such can be sanctioned oniy where the 
religious practice conflicting with the law in question constitutes 
a grave abuse endangering paramount interests of the Gorern- 
ment, and no other reasonable courae of povernmental action is 
available to combat this abuse." 

Having extended the aegis of firat amendment protection to 
Mrs. Sherbert, can the Supreme Court logically deny such to the 
conscientious objector? It would appear not.B' The intrusion upon 
the objector's exercise of religious freedom is manifestly greater 
than that imposed on Yrs. Sherbert. The Government I S  not 
merely denying the conscientious objector a benefit as a result 
of his failure to compromise his religious precepb, but threatening 
the imposition of criminal sanctions for his action8 or inaction. I t  
is extremeiy doubtful that the Government could sustain its burden 
under Sh,erbe,t to show that an exemption for conscientious 
objectors from pereonal military service P O S ~ S  a serious threat to 

" I d  at  406 
*"'Governmentai mpositian of aueh B choice puts the same kind of burden on 

the free exercise of religion 8% rauld B fine imposed against appellant 
for her Satnrday xmrship. 

"Xor may the Sovth Carolina court's eonitruetion of the atatute be saved 
from the eonatitvtional infirmity on the ground that unemployment eom- 
penlation benefits am not appellant's 'nght'  but merely B 'pTivlle#e.' It 
is too late ~n the day to doubt that the liberties of religion and expression 
may be mfnnr'ed by the denial of 07 placing of conditions upon a benefit 
or g n v i l e ~ e "  I d .  at 404. 

I*  See Mscgill .  Seleotiue Conscientious Obiretian Divine W1l1 ond L e n s -  
IhLiae G,oes, 64 VA. L. REV. 1356, 1389-93 (1968). SBB generally,  Comment, 
Tho Conaeisnlious Obiector orid the F w s t  Amendment. There But i o 7  the 
G m a i  or G a d . .  ., 34 U. CHI. L. REI. 79 (1966). 
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the admittedly substantial interest of a country to be able ade- 
quately to defend i tseKDb 

The rationale of the Sherbert case when married with the lead- 
ing case under what is known 88 the accommodation theory of the 
meaning of the first amendment, Zomch  v.  C l a ~ o n , ' ~  provides yet 
another strong argument for a constitutional right to be a con- 
scientious objector. Under the accommodation theory, the free ex- 
ercise clause predominates over the establishment clause of the 
first amendment. By its laws, the Government is required to es- 
tablish a favorable milieu for free exercise of religion by its citi- 
zens over a broad range of constitutionally protected religious ac- 
tivity. As a concomitant, the establishment clause is limited to B 

role of preventing governmental preference among religions." 
Under the doctrine af Zorach and the iogie of Shwbrrt, the govein- 
ment would be required to aceammodate the needs of national de- 
fense 10 the religious needs of its people, and provide an exemption 
fo r  the conscientious objector." 

C .  SCOPE OF T H E  RIGHT 
Assuming the existence of B constitutional right to conseien- 

tious objection. the question of its scope remains. Does this right 
extend only to those persons whose objection is grounded upon a 
sincere belief in the precepts of a historical pacifist church or 
sect? Does it extend to the protectian a€ those individuals a t  the 
other end of the spectrum who oppose personal participation in 
military activities an non-religious grounds? Is the "selective 
abjector." whose opposition to participation is limited to unjust 
wars, protected? 

From a historical viewpoint, any right which exists uwuld 
seemingly be limited to those persons of orthodox religious per- 
suasion beionging to historic peace churches. The historical ante- 
cedents to the Bill of Rights discussed above clearly indicate that 
our forefathers were concerned with protecting a limited elas8 of 
persons, certainly not extending beyond those whose objection 
was religiously motivated. 

With iegard to the in-service objector8 i t  may actueily be benefleial b 
the orderly functioning of the services to elminate such pereons. Rather than 
being an mSet they m e  B liabiilty. The rrlter's pmanal  experlenee mdi. 
eatea they clearly have no motivation ta perform productive work, having 
already decided that they cannot participate in mlitary activities of any 
kind. They are drseiplinary problems whose presence IS generally dmruptive 
of good umt morale. 

'I Comment, The Consmntious Objectoy end the Fmt Amendment: There 

" I d .  at  91. 

__ 

" 34s U.S. 306 ( 1 8 ~ 2 )  

But io? the Glace ai God . . , 34 U. Cnl. L. RE,. 78. 81 (1566). 
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The collaqu~al definition of permissible conscientious objection, 
as may be Seen in the practice of the Congress, accords w t h  this 
limited scope.*? While not of constitutional oripin, the congres- 
sional reluctance to extend its statutory conacientious objector ex- 
emptions beyond those persons whose objection was religiousl? 
grounded is evidence of common agreement on the traditional, 
historically permissible limits of such objection. 

In  light of the Supreme Court's reasoning in Sherbert v. V e r -  
to the effect that the free exercise clause of the first amel:d- 

ment permits no discrimination among religmus falths, and the 
broad definition of "religion" implicit in its holding in the Seegrr  
case,? it is clear that adoption of the traditional, historic scope of 
the right would require including thereunder not only all persons 
whose objection was bottomed an recogmzed formal relleious pre- 
cepts. but also any person whose objection is grounded in beliefs 
which occupy "a place in the life of its possessor parallel to that 
filled by an orthodox belief in God. , . ." -c 

To the extent that  an objector's reluctance to participate in B 

particular ~ a r  1s based on precepts of a religious belief as defined 
above, i t  would seem that such would fall under the aegis of the 
constitutional protection. To fail to accord protection to one who 
selectively opposed participation in a W.I pursuant to a religious 
precept, such as that  of the "unjust war," - 3  would be to establish 
a denominational preference:* 

As can be seen, the scope of the constitutionally iequwed ex- 
emption would be very broad, encompassiiig not only the members 
of the historical peace churches, but all whose heliefs are bot- 
tomed on religious or  quasi-religious beliefs, including those 
whose religiow objection 1s to a particular war:. 

'A complete histori &i I 10 *x..si  exeerprs from sll eonseianiiou. ob- 
lector provisions contained I" IJ , tea States draft l a w  through 1918 may 
be found m Ruirell. mpra note s at 4::-29. 

.Os14 U S  3 3 8  (19631. 

.'United States V. Seeger, 380 U S .  163 ( 1 9 6 5 ) .  Sea Maegill, aupra note  
64, at  1565-71.  

.'Unitsd States V. Seeger, 380 U S .  163. 166 (19651. S e e  Darson and 
Rudovsky, Some Thairgkta 0% Diasenl,  Peraanaf Libr7iy ond TVa7, 54 A B.A.J .  
7 5 2 ,  7 5 6  (1968). 

A good discussion of the theological concept of an "unjurt war" may be 
found I" \ lacgl l l .  mp?" note 64, a t  1312-77.  

.'"The 'estahlinhment of ?elision' ciame of the First Amendment mrsni 
BT least this:  Neither a state no7 the Federal Government can Bet up B 

church Xeither cam par% laws which aid m e  ~el igmn,  aid all religions. or 
prefei m e  relig.lon over another" Everson / .  Bd of E d u e .  330 U.S 
1, 16 (1916) 

" S e e  Dorron and Rudorsky, ~ u p r a  note 52. a t  156-51.  See also the reeect 
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111. IS-SERVICE 0RJECT:OS A TOSSYITL'TiOSAL 
R I G H T  OR N E R E  PRIVILEGE' 

Having arrived a t  the position that conscientious objection, a@ 
a general proposition, is a canstituzianally protected right, the 
issue arises whether, in light of the unique status of active duty 
military personnel, such right may be claimed by the in-service 
objector. 

While it is clear that the donning of e. uniform results in an en- 
croachment upan an indiiidual's constitutional rights, there is 
not, however, a total deprivation of such rights. "The protections 
in the Bill of Rights, except those which are expressly or by nec- 
casary implication inapplicable are available to our service- 
man."'s 

The military stetus itself, therefore, does not render inappiica- 
ble the right to conscientious objection. I t  is true that no canstitu- 
tional right is absolute; its existence derives from a balancing be. 
tween the interests of the individual protected by the constitu- 
tional provision in question and the impact of such upan those 
rights inherent in society. There does not appear to be any serious 
conflict with a paramount right in or an undue impact upan the 
military or the Federal Government which would result from ex- 
tending the protection to the in-service objector. 

The Government's right to defend itself would not appear to be 
unduly affected thereby. Certainly, if there were any evidence 
that granting an  exemption to in-service objectors would result in 
material interference with the operations of the armed forces, the 
Department of Defense would not hare voluntarily set up an ad- 
ministrative machinery to accomplish this end.'. From all indica- 
tions, i t  appears that the number of in-service objectors is lim- 

opinion of Judge Wyianski in United State8 / .  Simaa, 295 F. Supp. E20 
(1968). indieatini  tha t  the aegis of the first amendment's Dratectian extends 
ta non-rehgiour objectors. 

'United State. Y. Jaeoby, 11 U.S.C.M.A. 428, 430, 28 C.M.R. 244, 246 
(1860). citing Burn8 Y. 'A'llron, 346 U.S. 137 (19631 : Shapiro V. United States,  
69 F. SUPP. 205 (Ct.  CI. 1947): United Ststea Y. Hiatt ,  141 F. 2d 664 (Sd Cir. 
1944). Sea ulso Warren, The Bill ul Riyhts CLnd the .Military, 67 N. Y. U. I,. 
REV. 181, 188 (1862).  

..The Department of Defense has had formal sdministrative procedures 
eJtabllahed fa r  pmeesaing in-service conscientious objector eianms. since 
1962. Comment, God, The A m y  and Judicial Review: The In-Seraice Cow 
menliou8 Obieeta?,  66 Cnb. L. RE?. 378, 401 n. 82 (1968). ntmg letter f rom 
Mlsiar General Kenneth 0. Wickham, The Adjutant General of the Army, 
to Robe* E.  Montgomery, Jr., 1 Doe 1967. on file with the California Law 
Redew.  
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ited.'l The impact upon the s e r ~ ~ c e s '  effectiveness from the loss of 
such persons and the admimstrative burdens occasioned bp their 
processing would appear to be leasonable. 

The writer's personal experience with in-service objectors and 
the clear behavior pattern manifested In the reported cases indi- 
cate that when the services force a sincere objector to continue in  
an  active duty status, the usuai, and peihaps expected, result is a 
recalcitrant soldier prone to  disciplinary trouble. When the in- 
service objector IS farced to choose between adhering to milltars 
law and being true to his beliefs, the latter alternative usually 
prevails. He, 8s B matter of course, commits violations of orders 
(albeit, usually from a sublime motive, but violations nereithe- 
l ess ) .  His presence 1s often disruptive of unit discipline. The time 
spent disciplining him 1s extensive. His productivity and usefui- 
ne58 as a member of the armed forces 1s significantly reduced by 
virtue of his lack of motivation. Most, if not all, potential taaks 
which may be aasipned violate his religious precepts, with the re- 
sult that  the objector will refuse to perform them. Therefore, it 
appears that according all sincere objectors freedom from contln- 
ued personal military Service might actually have a positive effect 
on military efficiency, morale and discipline. 

I t  is clear from the foregoing discussion that strong arguments 
exist both from a historical point of riew and a judiclal interple- 
tive view that in-serrice conScientious objection is protected by a 
constitutional right At  least, these arguments are sufficiently 
strong to belie the Department of Defense paaltion that consclen- 
tious objection 1s a mere privilege subject to the vagaries of 
changing policy. 

IV. ANALYSIS O F  THE DEPARTMEST O F  DEFENSE 
DIRECTIVE 

Has the failure of the Department of Defense ta recognize the 
mnstitutionai mandate of conscientious objection led to  the estab- 
lishment of procedures for dealing with this matter which den?. 

'The general incidence of  eonaeiennoui obiection in the United States 
ia currently and has been historically relatively emall. Comment. The Con- 
scientious Objector and the Fwst Amendment. There Biii i o 7  the G ~ r c e  a l  
Gad . . ., 34 U CHI L Rn. 79.  88-89 (1966). This fact coupled with the 
aereening procedi of the Selectire Service V L S . B . Y ~ L  draftees and the lomeal 
incompatibility of volunteering far the s m e d  serwce and a pacifist ideology 
contribute t o  the low incidence of ~ n - s e r v i c e  eanseientiovi objection. 

.'See Hammand v Lenfest, 398 F.2d 706 ( 2 d  Cir 1 9 6 8 ) ,  Cooper Y. 

Barker, 291 F. Supp 952 (D. Md. 1968). 
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the objector his right to basic administrative due process and 
equal protection of the laws? 

If one accepts the view that conscientious objection is a con- 
stitutional right applicable to the in-service objector, i t  would 
logically follow that any ~erv iee  member who fits the definition of 
conscientious objector, set out above," would have to be dis- 
charged from the service upon his request and proof of the sin- 
cerity of his beliefs. Failure to do so would impose an unconstitu- 
tional burden upon his right to free exercise of religious belief. 

A, POLICY GCIDELINES 
Examination of the policy guidelines set forth in the applicable 

Department of Defeme Directive rexwals that  the recognition of 
a member's conscientious objection by the armed services is not 
deemed to be a right;  that  discharge prior to the termination of 
any period of obligated service is "discretionary with the military 
service concerned, based on judgment of the facts and circum- 
stances in the case." ss Recognition of such beliefs by the armed 
forces is to be made only to the extent "practicable and equita- 
ble," is 

I t  is clear that these guidelines do not provide protection for 
any constitutional right which may exist. They contemplate an ad 
hoc determination af the propriety af discharge unrelated to any 
rights which an individual may claim. Further,  the language and 
tenor of this directive precludes the implementing regulations re- 
quired of each service from being written broadly enough to ac- 
commodate a claim of constitutional right by an in-service objec- 
tor. 

Assuming, arguendo, that the variow services find it "practica- 
ble or equitable" to recognize all requests for classification as a 
conscience objector submitted by their members who meet the 
DGD definition of conscientious objection," would such practice 
vitiate the constitutional objections to the DOD Directire and the 
individual service regulations promulgated pursuant thereto? I t  __ 

t accompanying notes 69-75, supm 
lir. 1300.6, sums note 5. 
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i s  submitted that the extremely narrow concept of who falls 
within the aegis of  the term "conscientious objector" implicit in 
these orders precludes Its validity under the constitutional pre- 
cepts espoused above. The definitions contained therein specifically 
exclude selective objectors /' or persons whose opposition to ser- 
vice is based on political, sociological, nr  philosophical viens. or 
on a personal moral code.38 This definition purports to be the 
same as tha t  adopted by the Congress in section 6 ( j l  of the Mili- 
tary Selectire Service Act of 1967, 50 1J.S.C. App. 5 456(jl 
(19671, which would subsume under its aegis the "quasi rell- 
pious" objector, such as Daniel Seeger with a "shcere and mean- 
ingful belief which occupies in the life of its P O S S ~ S S O ~  s. place 
parallel to that filled by the God of those admittedly qualifying 
fa r  an exemption. , , ." In spite of this similarity of language, 
the explanatory provisions of the directive, its procedures and the 
criteria set forth therein, manifest. if not c c m s c m u ~  derogatmn 
from the scape of the congremional definition. a t  least a tacit pre- 
deliction to do so, which logically results in an operational defini- 
tion of rather nar ron  scope. The directive does not extend Its pro- 
tection to mans who fall -,vithm the scope of the constitutional 
right as delineated above.'' 

Far example, the directive nowhere indicates that persons who 
have no connection with any formal religious sect may, as did 
Seeger, qualify for classification as an objector. In the instruc- 
tions there can be found no definition, explxit or  implicit. of "re- 
li?ious traininc" which would include a Seeger type objector. The 
issue of what constitutes such traimng and belief i s  skirted. Im- 
plicit in the langliage used throughout the instructioni, however, 
is a concept of traditional. formal religion,*." rather than the 
broaderconcept espoused by the Supreme Court in Seager .  

Whether one IS prepared to accept the constitutional basis far 
conscientious objection or not, the aforementioned lack of breadth 
of scope in the Departmeat o f  Defense Diiectzee appears to tres- 
pass upon the inviolate ground of religious nan-discrimination 
staked out by the Supreme Court in Sherbert I. Vernev,'" and as 
refined in Cnited States v. Seegr , .Y '  The explicit caveat of Justice 
Douglas, tha t  an exemption less broad than tha t  provided by Con- - DOD Dlr. 1300.6, 8upro note 6, at $ IV E. 

LI ,A -I I .I 
I". L." ~ 1 .  

United States V. Seeeer. 380 U S  163 116 119661 
See text aeeampanyin~ &tes 69-75. 

' * S e e  DOD Dir. 1500.6, supra note 5 ,  st S VI. 
" 3 1 4 C S . 3 9 8  (1963). 
"380  C . S .  165 (1865) 
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press in the Universal Military Training and Service Act Of 1964, 
8s interpreted by the Court in Seeger, would violate the free ex- 
crcise clause of the first amendment and result in a denial of 
equal protection,'Q has been transgressed. The Department of De- 
f e m e  Directive too narrowly defines the t e rn ,  conscientious 
objector, and its language operates to establish a preference f a r  
Some religions. Those religions with a formal, traditional argani- 
zation and liturgy are recognized to the exclusion of the indivi- 
dualized religion of a Seeger type, which lacks many of the usual 
formal trappings. 

The fact  that the discriminatory language appears in an execu- 
titw directive, rather than a statute, is of no import in deciding 
whether by i t  operation It is in rialation of an individual's right 
to equal protection of the laws. In 1956, title 10 of L'nited States 
Code was codified and the once important distinction between reg- 
ulations promulgated puriuant  to  specific statutory authority and 
those not so authorized was mooted. Preriausly, only the former 
had the force and effect of law, but now Department of Defense 
directives, such as the instant one, and their service department 
implementing reeulations stand on an equal footing with federal 
statutes. 

C .  A D Y I S I S T R A T I V E  DCE PROCESS CNDER 
T H E  DOD DIRECTIVE 

Perhaps the most notorious shortcoming of the new Depait- 
meiit of  Defense Directive is its failure to delineate fact finding 
procedures which accord with the individual ciaimant'a right to  
administrative due process. Clearly if one accepts the view that 
conscientious objection is .a eonatitntionally safeguard right, the 
procedures adopted to discorer the facts necessary to determine 
whether an individual's claim to such right is mentoriaus must a t  
least meet the traditional tests of administrative due 
Likewise the right t o  administrative due process exists If the po- 
sition is adopted that ConScientiouS abjection is something less 
than an absolute constitutional right. 

The federal courts have, through a series of decisions, estab- 
lished a concept of military administrative due p;~cess.~' ___ 

-Id. at 188 (neparate opinion) 
" Crowell Y Benaon, 285 U.S. 22 (1032) :  Ohlo Yalley Water Co. V. Ben 

Avan Borawh ,  213 U.S 287 (1820).  
"Sea, e . & ,  Davis V. Stahr, 283 F' 2d 860 (D.C. Cir. 1961) ,  Bland V. Con- 

"ally, 203 F. 2d 862 (D.C. Cir. 1961); Unglesby Y. Zimny, 250 F. Supp. 
714 (N.D. Gal. 1966): Claekum V.  United State%, 296 F. Zd 226 (Ct. C1. 
1960) 
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Although it 18 clear that Conpresc, [or, psrenlhericslly the mli-  g&td,'t"";;;"fi,::;yfTgy;t ' , " ~ ~ d ~ ~ ~ , " i b ' ; " ~ i t ~ ~ ~ l ~ ~ ~  2;;;:z; 
~ ~ m i ~ ~ m m , ; " : : ~ i ; i : ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  T",aber;e:sF2nust conform 

While the standard of due process here involved is necessarily a 
flexible one not susceptible of p reme  definition,'* the various fed. 
era1 courts have established a t  least 8 penumbra of legal guide. 
lines. 

If we interpret literally the language of the cour t  in I'nglesby v. 
all of the procedural safeguards available to cirilian res- 

pondents under federal law are applicable in military administra- 
live proceedings except where military necessity may requlre oth- 
erwise.'' I t  should be noted. howerei. that most of the other deci- 
sions in this area do not extend the due process concept as f a r  as 
i-ii(jlmby. 

1. P r o c e d , ~ r n l  Anibigwty. 
4 s  a threshold matte, apart  from the question of the validity 

cf the procedures established, these decisions hare required that 
Once procedures are promulgated by the military, they be fol- 
lowed in each individual case.*? It would seem. although it has ap- 
Darentlr never been decided, that such a rule iogically requires 
that an) procedure promulgated by the mllitary be sufficiently de- 
finitive to ailon. a judicial determination that it was or was not 
followed. The proceduial guidelines for the hearing and related 
matters established by the Department of Defense Diwetine 
1300.6 are extremely vague and it would seem an impossible task 
to  know whether a particular objector had been afforded pro- 
cedural due process thereunder. 

The directive provides that an 
[Alpplieant will be afforded an opportunity ta appear in person 
(with caunsel retsrned by him, if he desire81 before an offleer I" 
the grade of 0-3. or higher. who IP knowledgeable ~n polieie~ and 
procedures reiatinr EO eorseientiavr abjcetor matters 

n. After permhting t i e  applicant ta be heard ~n s ~ p p o r t  of hir 
agpheation and makinp ouch ather mqwry into the merits of the ap- 

"Unglesbyv.  Zimns, 250 F. Supp. 714 (4.0. Cal.  19561. 
'An interesting and perceptire atrempt ta achieve such a definition in a 

related eaci may be found in Justice Frankfurter'i eaneurrine  pinion in 
Joinr Anti-FaJeiJL Refugee Camm. Y McGrath. 341 E.S. 123. 162-63 119611 

" 2 5 0  F.  Svpp 714 i)i.D Cal. 19661. 
" I d  at 718. 
"Harmon Y Brueker. 366 L.S. 678 ( 1 9 m :  Claekum v. United States, 

296 F Id  225 [Ct. CI 1960), Murray Y United States, 154 Cr. c1 18s 
11961) 
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~ ~ ; s ~ ~ e , " : : 8 " ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  enter his ree- 

This is the only language relating to the hearing aspect of the ad- 
ministrative procedures established by the Dewrtment of De- 
f o l i e  Directive. 

What is the scope of the hearing? Is the hearing officer obli- 
gated to hear or call any witness which the applicant nishes to 
call or is the latter restricted to presenting evidence in the form 
of a personal statement? Is there any obligation on the part of 
the hearing officer to produce or attempt to produce military wit- 
nesses desired by the applicant? May ad\,erse witnesses be cdled; 
if so, does the applicant have a right to cross-examine them? Does 
the applicant have a right to all documentation relating to his 
case to be used by the hearing officer in making his recommenda- 
tion? These are  just a few of the critical questions which are  en- 
gendered by the language quoted above. I t  would appear, that if 
narrowly interpreted, the hearing could be restricted by the lan- 
guage of the directive to a presentation by the applicant of an 
oral or written statement in his awn behalf. If broadly inter- 
preted, the hearing could include the presentation of witness by 
both sides (with the ancillary right to  request the aid of the hear- 
ing officer in obtaining military witness for the applicant), cross- 
examination, and the right of access by the applicant to all rele- 
vant documentation. Which interpretation is to be adopted is left 
up to the discretion of the individual hearing officer. No reviewa- 
ble standards are established. It is impossible to judge whether in 
a particular case, the service followed or failed to fallow its es- 
tablished procedures and thus denied the objector due process, be- 
cause no fixed standard may be defined. 

Thus, in each case heard under the current directive, a claim of 
denial of due process may be raised. The first ground would be 
that  the standards themselves are so vague as to preclude effec- 
tive review of the question: Did the service follow its own estab- 
lished procedure? Or it can be argued that, regardless of what 
procedures were fallowed, the language af the directive requires 
more procedural safeguards than were afforded the applicant. 

2. Fair Hean'ng. 
The ambiguity noted above may lead to yet another problem- 

denial of the applicant's administrative due process right to a fa i r  

'"DOD Dir. 13006, 8upm note 6, at  5 VI 8 . Yo perceptible improve- 
ment in this language may be found in the implementing service regula- 
tions, w., A m y  Reg. No. 635-20 ( 3  DK. 1968) [hereafter cited as A R  
636201. 
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hearing and related procedural rights. In  1980 the Court of 
Claims, in Claekvm 5- i s , t t e d  Stn'rs,'" held that a fu l l  hearing, 
including the risht to confrontat ion v a s  required in the case of a 
service woman who had been separated from the service with an 
undesirable discharge on the grounds of homosexuality In Blend 
v Coiinlly, I': and Dabis v. Stahr, I" the Court of Appeals f o r  the 
District of Columbia took a similar position in the cases of t n o  
inactive reservists who were given less than honorable dis- 
charpes. Relying on the Supreme Court's decision in Greene v. 
XeElroy, the court held that a hearing. including the right t o  
confi'ontatios. is a basic administrative due procers right, ahich 
cannot be denied the recipient of a derogatory discharge, absent 
either an explicit pronouncement of the Congress or the President 
establishing discharge procedures which derogate such a right, or 
where military necessity requires such. Accordingl:. while the 
services clearly hare a right to discharge a member without a 
hearing through a "nonderogatory 'honorable' discharge," where 
the discharge may result in prejudice to  the disehargee, as is the 
case in discharges based on conscientious objection, such eum- 
mars  action is not permitted. 

Thus if the hearing officer interprets the directive's language to 
permit no more than a statement by the applicant, there m u l d  be 
R clear violation of the latter's due process rights. Perusal of the 
case law in this area indicates that the courts will strike dawn 
administrative hearing procedures wherever they fail to provide 
a mechanism for insuring t h e  respondent an opportunity ade- 
quately to present his case and to rebut or otherwise challenge 
the propriety of the Goreinment's position."a It is clear that  a 
narrow- interpretation of the directive's language regarding the 
hearing would result 111 a denial of this opportunity 

D EQL'AL PROTECTIOS  OF T H E  LA'#.? 
A second ground Eo, cha!lenping the current  military prace- 

dural scheme for  handling ~ n - s e r r m  objectors 1s that I t  fails to 
accord the in-reriicc objector equal protection of the laws, V i th  
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the decision in Bolling v. S h r p e .  In. the duty of enforcing the 
fourteenth amendments guarantee of equal protection of the laws 
fell upon the Federal Government as well as the individual states. 
A clear vialatian of this standard exists with respect to the treat- 
ment of conscientious objectors under federal l a w  An unlawful 
discrimination exists between the treatment accorded the pre-ser- 
vice objector under the provisions of the Xilitary Selective Ser- 
vice Act of 1967 and that accorded the in-service objector under 
Department of Defense Dt~eot ive  1500.6. 

1. Procedural Safeguards Available t o  the Pre-Service Obiec-  
tor .  

After initial classification, the pre-service objector may, a t  his 
request, appear in person before a local board for a hearine. At 
this time he may present further information for the local draft 
board's consideration. Rather extensive adminiatrative appellate 
procedures are  provided for a registrant who feels aggrieved by 
the locai board's classification. First, he may have his ease heard 
by an appeals board which review6 the record compiled at  the 
local level. If one or more members of the appeals board dissents 
from the classification promulgated by the board, an appeal lies 
to the presidential board. At each level of review the right exists 
to present additional information bearing upon the classification 
and written argument with regard thereto. Further, the possibil- 
ity of reopening the issue of the classification exists a t  the local 
board level upon the presentation of new information by the re- 
eistrant. At each lwei, the registrant is apprised of the decision 
rendered.'OB While t"e initial hearine rights afforded the pre-ser- 
vice objector under this statutory scheme, and those provided the 
in-service objector under Department of Defewe  Directive 1500.6 
a r e  comparable, the agpellate procedures are not. 

2. The P r S e r z i c e  Objector v. Pre-Senwe Objector. 
The absence of any significant appellate procedure f a r  the in- 

service objector clearly places him in a less advantageous position 
than his pre-service brethren. The discrimination in favor of the 
latter is apparent. 

The concept of equal protection requires that  these two C ~ ~ B S ~ B  

of objectors be afforded substantially equivalent procedural safe- 

"'347 U.S. 497 ( 1 ~ ) .  
11'1' . I itsry Selective Service Act of 1967. 50 U.S.C. $1 451-73 (SUPP. 111 

1967) [hereafter c i b d  as Sel. Service Act 19671. 
'32 C.F.R. $ $  1624-27 (1868). 
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guards, u n l w  there is some rational basis for drawing a diatinc- 
tion between them."' The arpument often advanced that such dis- 
tinction necessarily follows merely because of the military status 
of the in-service objector clearly runs contra to the philosophy, if 
not the letter, of the Supreme Court's holding in Bur. v. U'il- 
FOR."' It is currently accepted law that entry upon active duty 
military Service does not direst one of all his constitutional 
rights. The soldier has constitutional parity with his civilian can- 
temporaries e x c e ~ t  in those instances where military necessity re- 
quires some degree of restriction."- The concept of military neces- 
sity has been utilized b>- courts as a rational basis for drawing 
discriminatory distinctions between p e r ~ o n ~  in service and those 
withaut."~ 

Whlle recognizing the validity of certain limited discrimina- 
tions based upon this concept, the propriety of using such as a 
basis for denying the in-service objector procedural parity with 
the pre-service objector is questionable. 

Demal of  equal protection cannot be premised on the mere pos- 
sibility of interference with military functions or upon the unique 
nature and urgent responsibilities of the military. There must in 
fact be some aipnifieant interference with a substantial military 
interert."' 

The establishment by the Department of Defense of specific 
procedures for handling in-service objectors which parallel. in 
many regards. those provided by statute f a r  pre-service objectors, 

The question iemains, however, whether according more proce- 
dural safeguards to the in-service objector than are now pro- 
vided, to raise him to a level of parity with the pre-service objec- 
tor, would impme an unbearable burden upon the efficient and ef-  

'' Douglas \.. Califorma, 372 L' S. 353 (1963) : Hoyr V. Florida. 368 U.S 

"-346 U.S. 137 119631. 
'O United States V. Templa. 16 C S.C !&A. 629. 37 C.11 R. 249 (1967) : 

Pnired States % .  Jacoby, 11 U S.C !4 A.  428, 29 C.1T.R. 244 119601, Xarren. 
The Bill o /  Rights aiid the I d i t a , y .  37 S.  Y. W. L. REI 181 (1962). 
"'Brown Y .  MeNamara. 387 F. 2d 150 (3d Cir. 1961) .  oert. dented 390 

T I  El ,"OS (1Uf iP )  

5 7  (19611, Griffin v Illinam, 361 W.S. 12 (19661 

. . . . . , . . . . 
"See  esse8 cited s t  note 112. But Q C ~  id. 
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fective functioning of the military establishment. I t  is submitted 
that i t  would not. In recent years the Department of Defense and 
the individual services have established B series of procedures for 
handling administrative discharges which accord extensive pro- 
cedural due process rights to the potential dischargee."3 I t  
appears that  the service.? have been able to continue to function 
effectively since the advent of these procedures. The extension of 
numerous procedural rights to a person accused of a crime under 
the Uniform Code of Military Justice has also been accomplished 
without an undue burden on the military. Certainly the additional 
procedures needed to bring the in-service objector up to parity 
are not more burdensome than these examples. 

3. The In-Seruice O b j e c t o r  7. Other In-Sewice Disehargees. 
One final aspect of the question of denial of equal protection 

needs to be examined. By failing to provide the in-service objector 
with procedural modes akin to those provided for other service 
members being processed for administrative discharge under 
other than honorable conditions, a denial of equal protection has 
occurred. 

The comparability of these two groups may, a t  first blush, seem 
inapposite. The in-service objector usha is discharged under cur- 
rent regulations receives a discharge in accordance with his re- 
cord of service, that is, honorable discharge or a general dis- 
charge under honorable conditions, rather than one under other 
than honorable conditions."' When we go behind the labels affixed 
to such discharges, we find that in effect the discharge given an 
in-service objector is really quite akin to a discharge under other 
than honorable conditions. 
Two basic areas of difference exist between a discharge under 

honorable conditions (i.~., an honorable or general discharge 
under honorable conditions) and those otherwise: (1) entitlement 
to government benefits and ( 2 )  the potential impact of the dis- 
charge upon the recipient resulting from the view taken thereof 
by the community to which he will be discharged.". The recipient 
of an honorable discharge or a general discharge under honorable 
conditions ordinarily is entitled to a panoply of government bene- 
fits administered by the Federal Government under the aegis of 

"'Dep't of Defense Directire No. 1332.14 ( 2 0  Dec. 1965) [hereafter cited 

"'DOD Dir. 1300.6. mpva note 6, st g VI C 1,  see  d m  AE 635-20, a w m  

"'Set Clsekvm Y. United Statea, 296 F. 2d 216 (Ct. CI. lSB0). 

81 DOD Dir. 1532.141. 

note 100, at T 9. 
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the military service department of the Veterans 
BY federal statute, persons discharged from the armed services 
on the ground of Conscientmw objection. regardless of the ehsr- 
acter of their discharge, "who iefuned to perform military duty 
or refused t o  wear the uniform or otherwise to comply with l aa -  
ful orders of competent military authority . " lis are barred 
from receiving any of the benefits administered by the Veterans 
Administration.'?' 

The usual rule with respect to such benefits 1s that the dischar- 
pee is entitled to them if his discharge was under "conditions 
other than dishonorable. , . ' 1 1 9 1  This standard does not coin- 
cide with the serviced use of the term, "honorable conditions": 
the latter i8 much more restrictive A person receiving a bad con- 
duct discharge or an undesirable discharge, both of which are 
under other than honorable conditions by service atandsrds, may 
be eligible for many Veterans Administration benefits. This eligi- 
b:lity i s  based on a determination by the Veterana Administration 
that the underlying bmis for such discharpe was far a reason than 
one involving moral turpitude.'22 

Thus. when viewed in light of the denial of Veterans Adminis- 
tration benefits, the honorable or general discharge received by 
the in-service conscientious objector is even m o x  detrimenial to 
the dischargee than an undesirable discharge. Yet the procedural 
safeguards accorded the latter (right to counsel, foil and fair 
hearing, ripht to  present wiinesses, etc.)"' are not guaranteed the 
objector. Clearly, grounds exist for a claim of denial of equal pro. 
tection. 

Y. RECOMMESDATIONS 

Granting the ihortcomings discussed sbare, what remedial ac- 
tion i8 available to the military services? First, it is submitted 
that the services should tr>- to avoid the "bad case," the one in 
which the services. by a narrow interpretation of current reguia- 
tions, create justiciable issues of denial of due process or equal 
iirotection of the 1 8 ~ s .  .A liberal interpretation of these directives 
and regulations can, to a great degree, eliminate potential justici- 
able issues. 

" S e e  ~ennsrally 38 U.SC.  IS 301-2101 (1964,. ns amended LSupp 111, 
10~6J) 

38 L.S.C. S 3103 (1064) 
"'Id. 

28 



CONSCIENTIOUS OBJECTORS 

The major commands could, without doing violence to the cur- 
rent directives, promulgate locally applicable standard operating 
procedures or procedural guides establishing standards which 
would comport with the requirements of administrative due pro- 
cess. Such should include as a minimum: (1) provision of ap- 
pointed counsel for the claimant, unless such is not reasonably 
available: (2 )  establishment of minimal evidentiary standards, 
including rules of exclueion and rules relating to burden of proof 
and quantum of proof: ( 3 )  provisions for both the Government 
and the claimant to present documentary evidence or witneases, 
each side having the right to cross-examine the other's witnesses; 
(4) provision for bath the Government and the applicant to ex- 
amine the other side's documentation and witnesses prior to the 
hearing: and ( 6 )  provision that the claimant be informed of the 
decision reached a t  each level of consideration and the basis for 
such decisions. 

Implicit in the procedural reforms suggested above is a proce- 
dure which is quasi adversary in nature. While this is a marked 
philosophical change from the approach envisioned under the 
current guidelines, i t  would appear that the change can be made 
uithout violating the terms thereof. I also feel that  this approach 
may be in reality merely articulating an attitude which is inher- 
ent de facto in current practice, that  the present procedure, 
rather than being an impartial fact finding situation, i8 really one 
in which the claimant tries to prove his claim meritorious to a 
hearing officer whose training and attitudes lead him toward the 
other pale. Further, this approach not only provides procedures 
designed to afford the applicant due process, but also provides an 
effective milieu for presenting and evaluating the ultimate ques- 
tion in the conscientious objection situation: Is the professed be- 
lief sincere? The time-proved truth-discovery method of the ad- 
versary approach is definitely better suited to this end than the 
non-adversary one resulting from B narrow reading of current 
procedural guidelines. 

The foregoing suggested changes in procedure and philosophy 
are not innovative with respect to  the service community. An ex- 
amination of the Department of Defewe  Directive relating to  ad- 
ministrative discharges >?' and the implementing service 
regulations Ip1 will reveal that  procedures not unlike those recam- 
mended above are currently being utilized in administrative dis- 
charge cases. It is submitted that the procedures set forth in 

" ( I d .  
"'See, e.8., A m y  Reg. No. 635-212 (15 Jul. 1068). 
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these directives are admiraby adapted to the conscientious objector 
situation. Adoption of such procedures would result in adrninistra- 
tiYe d u e  process for the applicant. and at the same time, eubstan- 
naliy reduce the possibility of creating justiciable federal due 
nrocem questions which cauid present a court with the opportu- 
nity to strike down the Services' procedures and impose undesira- 
bly rigid procedural requirements, I t  1s further submitted that 
any disad\antage arising from the possibility that this recom- 
mended procedure may be more time consuming than that pres- 
ent!) followed, 1s more than outweighed by the advantages just 
discussed. Further. the thorough, in depth examination of the ma- 
terial facts which characteristically features an adrersarial pro- 
cess may in the long iun save time by oriating the necessity to 
ieturn cases because the file contains insufficient information on 
which to base a decision 

The foregoing course of action still leaves unsolved the prob- 
lems arising from the writer's position that conscientious objec- 
tion is aamething more than a mere privilege. Khether one ac- 
cepts the proposition that conscientious objection is a constitu- 
tionally protected right or not, i t  is clear that i t  is not a mere pri- 
vilege which may arbitrarily be granted or denied a t   ill.^*^ Yet, 
as noted above, the language of the Deljnrtment of D e i e m  Direc- 
tzie imports precisely that "bona fide consientious abjection will 
be recognized to  the extent practicable and equitable." 

The history and case law 11* clearly support the conclusion that 
it 1 s  unlawful to deny arbirrarily or capriciously a claim by an in- 
-errice objector, if he can demonstrate a sincere religious belief 
'ncompatible with his Status as an active duty soldier."' 

S o t  only does this languaee create a legally unsound premise 
for administrative action, but It creates a philosophical stance 
which exacerbates the dilemma inherent in the situation of the 
sincere n-service objector: Should he compromise his religious 
precepts and endeavor to remain reasonably within the ambit af 
proper mil i tmy conduct. trusting that the administrative proce- 
dures established by the seriices uill provide an effective channel 
for achieving recognition of his claim? O r  should he foilow the 
dictates of his consc~enee to the letter regardless of the fact that  
such may result in possible violation of military law and seek rec- 
ognition of his status ~n the judicial arena? Clearly i t  is to the 

"'Xammand V. Lenfesr, 398 F. 2d 705 (2d Clr 1068), Cooper Y. Barker, 
291 F. Supp. 962 ID. Dld. 1968) 

DOD Dir. 1300.6, 8upm note 5 s t  5 I\' B. 
'"See C B S ~ J  cited a t  note 126.  
"'Sei. Service .act 196: 
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advantage of the services to resolve the dilemma by means favor- 
ing the first alternative. The stance assumed by the Department 
of Defense in Department o/ Defense Directive 1300.6 is antithet- 
ical to such a resolution. The objector has no motivation to ame- 
liorate an unyielding assertion of his objection to things military 
which conflict with his religious beliefs. Why should he "play the 
game" and utilize the available administrative procedures, when 
it  is clear that any relief which may be forthcoming thereunder is 
fortuitous, being dependent not on the merit and aincerity of the 
objector's position, but on the whim of the executive. When faced 
with the choice of obeying military law and compromising a 
atrongly held principle or obeying his conscience and thereby vio- 
lating military law, the writer's experience indicates that the sin- 
cere objector generally will take the latter course of action. The 
threat of punishment by court-martial is no deterrent. In fact, the 
possibility of such punishment, including the desired end of dia- 
charge (albeit an unfavorable one). m w  actuallv  rove to be an . .  
incentix,e of a sort to choose a course of action which will bring 
him into conflict with military law. 

A redraft of the basic directives enunciating a policy that sin- 
cere conscientious objection failing within the terms of the Mili- 
tary Selective Service Act of 1967 IB0 and the Seeger case will be 
recognized as necessary Whether this is done under a theory of 
right or as a matter of comity makes no difference. The end result 
will be to narrow the essential isaue with respect to the in-service 
objector down to a question of sincerity of belief. The issue of 
constitutional r ight or mere privilege will be moot. The claimant 
can now have faith in the fairness of the administrative system 
and may well be more inclined to make minor short term com- 
promises with his principles (i.e., wear hia uniform, perform 
non-combat related functions, etc.), while awaiting headquarters' 
decision an his application. 

Admittedly, there are problems associated with such an ap- 
proach. The first to come to mind is: What if a significant number 
of service members claimed to be conscientious objectors and 
asked to be discharged? While there is no way of insuring that 
such will not happen, the context of the in-service objector prob- 
lem militates agaimt such. The service member falls into two 
broad categories, the draftee and the enlistee. The former, if in- 
clined to do so, has the opportunity to present any claim for ex- 
emption from military service an the grounds of conscientious ob- 
* Id 
"'United States V. Seegsr, 380 U.S. 183 (1966). 
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jectian prior t o  his induction."? I t  is submitted that the vast ma- 
jority of those persons u-ith strong pacifistic tendencies are 
weeded out  bb- this process and never come on active duty, by vir- 
tue of their being granted an exemption or because they refuse to 
be inducted. Volunteering to enter active military service and 
strong anti-war beliefs ace logically antithetical. Thus, the type 
of person who enters active military service is not one with a pce. 
deliction towards pacifistic feelings. These facts, plus the appar- 
ent lack of any wholesale apostasy of sewice members during our 
recent (1966-1968) period of anti-war sentiment, are indications 
that the problem is unlikely to became an unwieldy one. 

The prospect of increased insincere claims for exemption, to 
avoid continued active military service, under this more liberal 
approach is an anticipated problem. The uritec believes i t  to be r, 
chimerical one. The problem of sincerity is not created by the 
proposed changes: it is present under the current scheme. The 
possibility thht more unmeritorious claims may be reeeived does 
not change the nature of this problem, only its potential inci- 
dence. It is submitted that the adversary procedure recommended 
above provides an adequately effective and efficient fact finding 
mechanism for making the necessary determinations of sincerity, 
even if the incidence should rise. A short history of successful de- 
tection of fraudulent claims, coupled with the imposition af the 
criminal sanctions provided for faise statements under the Uni- 
f a rm Code of Military Justice,"' will obviate the problem. 

If the recommended amendments were made to the  current 
diiectiae providing for discharge upon proof of bona fide consci- 
entious abjection, the need far a new, clear and concise definition 
of the term, conscientious objection, becomes acute. This would be 
necesrary not only to cure the possible constitutional defects aris- 
ing under the current definition, but also ta provide a workable 
standard to determine eligibility for discharge. 

Khile  as noted above, the logic of the position taken herein, 
that  conscientious objection is a constitutional right, implies a 
hroad-seoge definition of what constitutes such objection, includ- 
ing quasi-religious and selective objectors, i t  is not recommended 
that such a breadth of scope be adopted absent definitive case law 
requiring it. It 18 believed that the majority of constitutional 
problems can be avoided by a definition paralleling that promul- 
gated in the Military Selective Service Act of 1967,19L and ex- 



CONSCIEKTIOUS OBJECTORS 

panded by the S e e m  Ism definition of religious belief. Although 
the writer believes that the services should adopt the broader 
definition, i t  is recognized that such action would conflict with a 
clear congressional policy ta the contrary-that political realities 
and the temper of the times militate against any hope of effecting 
a change of this magnitude. 

I t  is recommended that the fallowing definition of bona fide 
conscientious objector be adopted: A person conscientiously ap- 
posed to war in any form by reason of religious training or belief. 
The term, "religious belief," as used herein, is not  limited ta the 
dogma of traditional religious sects; it includes non-theistic be- 
liefs which occupy a place in the life of their possessor parailel t o  
that filled by a traditional recognized religious belief. Rather 
than being a marked change, I believe this definition is merely a 
clarification of the standard currently applicable under Depart- 
ment of Defense Directire 1300.6 

The remaining problem i8 that of providing equal protection 
for the in-service objector vis-a-vis his pre-service brethren. This 
defect in current procedure will prove troublesome only if it is 
coupled with another of the defects discussed above."' If we can 
reform ~ i l r  procedures to prevent justiciable issues in the area of 
procedural due process, this defect will not itself prove fatal. The 
current procedure with minor modifications can, I believe, with- 
stand judicial scrutiny. I would recommend that the claimant be 
provided with the opportunity to interject any relevant new mat- 
ter relating to the establishment of his claim a t  m y  level in the 
proceedings. The claimant should also be informed of the decision 
a t  each reviewing level, and have the opportunity to rebut any ad- 
verse matter or add any relevant comments thereto. 

VI.  c o s c L u s I o s s  

The current administrative scheme far dealing with in-service 
conscientious objectors 8 s  embodied in Deportment  of Defense 
Direetise 1300.6 does not serve n%ll the interests of the objector 
or of the indii*idual services. Grounded an a constitutionall>- sus- 
pect premise that conscientious objection is not a right, it predict- 
ably promulgates administrative procedures which fail to accord 
to the claimant objector essential administrative due P ~ O C ~ S S  
rights. He is not given a full and fair  hearing and hence does not 
require the same protection of the laws as hi8 pre-service objector 

"'United Stater Y. Seeeer, 380 U.S. 163 11966) .  
"387 F 2d 150 13d Cir. 19671, c e i t  denied. 390 U S  1OOi (1968).  
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brethren or his fellow Service member being proceesed for admin- 
istrative discharge. 

The specific cure for these ills 1s a complete revamping of the 
current directive, beginning n i t h  its basic premise. Only by ap- 
preciating the significance of the "distant drummer's" beat, and 
according recognition to all bona fide in-service conscientious 
objector claimants, can the service achieve an equitable, rational 
procedure, which will safeguard the individual's rights, aid the 
services to achieve an  effective fighting farce by properly elimi- 
nating unsuitable members, end avoid a legal confrontation which 
the service 1s destined to lose. 

F a h g  such remedial action, the services can a t  least minimize 
potential justicable i3sues by according the in-service objector the 
same administrative procedural rights a s  a x  now granted those 
individuals being processed for other types of administrative dis- 
charges. 
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EXTRAORDISARY CONTRACTUAL ACTIONS IN 
FACILITATION OF THE NATIONAL DEFENSE 

FROM A DEPARTMENT OF DEFESSE 
ATTORSEY'S POINT O F  VIEWC 

By hlsjor Dulaney L. O'Roark, Jr.** 

The methods of adjusting contrncts for the benefit of both 
the Gweniment  am! the contractor are c o w r t d  in  this 
article. The author disclases at length the standmds f o r  
eealziating requests f o r  adjustment. In conclusion. as 
throughout the entire article, it is emphasized that these 
WoceduTea are kewd to the nee& of the Government, 
and that z g m s t s  for adjustment must be  framed accord- 
iIlglZl 

I. ISTRODUCTION 

As a general proposition most Department of Defense attorneys 
consider questions involving procurement law to be of concern 
solely to specialists in that field and something which can with a 
little luck be avoided almost entirely. One of the best illustration3 
of the fallacy of this attitude is in the field of procurement la\%- 
concerning extraordinary contractual actions authorized by 
Public Law 83-804,' Department of Defense * attorneys may 
reasonably expect to encounter questions concerning P.L. 86-804 
whether or not their agency is primarily involved in government 
procurement. Furthermore, the degree of difficulty of these ques- 
tions is more often greater with seemingly simple or small dollar 
procurements than n i t h  more sophisticated and involved procure- 
ments.8 

* The opinione and eonelusione presented are those of the author and do 
not neeeraarily repreeent the ~ l e j i l s  of The Judge Advocate General's School 
or any other governmental agency. 

* *  JAGC U S  Army. Procurement Law Division Office of The Judge 
Advocate & n e r d  B.A.,'19Is, LL.B., 1960, University 'of Kentucky; admlrted 
to practice before the Kentueky Court of Appeals, the United States Court 
of Military Appeals, and the United States Court of Claims. 

' 5 0  U.S C. 5 5  1431-36 11964) (hereafter referred TO and cited as P.L. 
86.8043. 

'Hereaf te r  referred to a i  DOD. 
'P.L. 85-804 has frequently been referred t o  BJ B ~ m s l l  bueinesa oriented 

law became certain of the theories far eonrractuai adjustments ,as a practleal 
matter. are available only to Small firms. Furthermore, as B rule smaller 
firms are less soDhmticated ~n feimi of knowledge of defenee procurement 
procedures and, therefore, frequently are in a position where reiief in the 
form of extrsordrnary contractusi action under P.L.  88-804 is the oniy 
course of action open to them if they are ta reeovp certain I O ~ J  suffered on 
government contrsetn. 
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Thus, B DOD attorney whose scope of procurement practice 
barely extends beyond revieiving routine Support services con- 
t r a d e  ( e . * ,  refuse removal) for his agency may be confronted 
with situations similar to the following case which occurred a 

ary installation not noted as a busy pra- 

ed to a local pig farmer under which the 
and remove all garbage generated by the 

installation The ccntract terms were based on estimated quanti- 
tie8 of parbage with no prorisian for fluctuations in quantities ac- 
tually generated. As a result of the Cuban crisis in October 1962 
the installation was used as a staging area and the troop strength 
increased from 2,100 t o  over 20,000 men. This in turn increased 
the amount of garbage the farmer wan required to purchase and 
Yemore from three ii-gallon diuma daily to ninety 56-pallon 
drums d a i k  

111 an effort to complr with the terms of the contract the 
iarmer purchased an additional truck, hired more personnel, and 
bought 681 more pips to  consume the garbage. Even with this ef-  
fort  about two-thirds of the garbage collected during November 
and December 1962 could not be consumed by the pigs and was 
buried bv the farmer. After the crisis the troops were immedi- 

hdrann and as a result of the decreased amount of gar- 
bage the farmer was left n i th  a surplus of pigs necessitating the 
purchase of feed or sale of the pips in a falling market. .4dditian- 
ally. the farmer awed the Government $1.800 for garbage col- 
lected during Sorember and December. The question raised for 
the DOD attoiney by the unamal circumstance of this case is 
whether there 1s a procedure to afford contractors such as the 
farmer relief a h e n  within the strict interpretation of the law 
the>- have no legal remedy and in the absencc of same act of 
grace on the part  of the Gmernment will, as the result of a risk 

*Reuben Btili. A r m ~  Cont ra~:  Adjustmen: Board (hereafter referred ta 
B P  AC.%B) N o  1063, 15 Apr. 1963 
'KO legal remedy was arailable t o  the farmer to swld the 81,800 debt 

becaure rhe garbage had been removed and $1,600 Y B J  due and orlng the 
Government. Contract niodifiLation a t  this paint in time ZBQ legally w e s -  
tianable since It I -  axiomatic tha t  cantracring officers ma) not i a l j e  a 
right v e i i e d  in the Gorernment under a contract without reeenmg eonlid- 
eratian in retuin.  Simpion % .  U S  , l i 2  U S  372 (18991, 1s C O X P  GEN. 2:  
11535),  40 C o h w  GEU. 231 11960);  41 CODIP. GEX. 436 11962) Under the 
eircumrtancei their w e  nothing in the nay of acceptable eonaideratian tha t  
the farmer could p a i s  to the Gorernment t o  iustify B contract rnodiflcatian 
e~nee l l inp  the indebfednesi a l t h n  tiaditional legal rulei. 

'Under  31 T.S C. 8 71 (15641.  the General Accounting Office has author- 
ity to ietcle all claims and demandr in which the Government is concerned. 
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not contemplated by either party tc the contract, suffer a severe 
financial setback 

Stating the problem in its broadest context, government pro- 
curement in wpport  of the national defense effort inherently ex- 
poses government cartractors to dramatically changing circum- 
stances, which frequently result in lasses, because risks were not 
foreseen and therefore not covered in the contract. Furthermore, 
since numerous government agents ar? involved in most procure- 
ment, errors often occur when a contractor accepts instructions 
from a government agent who has exceeded his actual authority. 
This usually results in loss to the contractor because the apparent 
authority doctrine is not applicable to  government agents and, 
even though the Government received a direct benefit, the con- 
tractor has no legal remedy. 

From the Government's point of view the urgency of procuring 
for national defense coupled with strict procurement regulations 
often create a need for extraordinary procedures to assure that 
rupplies are delivered on time or are produced by particular 
contractor with the necessary expertise. These problems arise 
most frequently when a vitally needed small contractor is faced 
with financial losses on B government contract, which threaten 
his continued operation. Unless relief is obtained, the Government 
will not receive urgently needed supplies because of either loss of 
the endangered contractor's special skills, or insufficient time to 
reprocure the supplies from another contractor. 

P.L. S5-EO4 is intended to provide DOD with a solution to these 
and certain other procurement prablems by allowing a P.exibility 
in government contracting that procurement regulations and law 
do not permit.' The purpose of this article is to Drovide DOD at- 

either a8 a debtor or creditor. This avthnrlty on oecaemn has been used to 
forgive contract debts when the equities so dictated. This, however, i s  a 
blow proeees and as a result i s  not B satisfactory method of handling sit- 
uation. where quick wtion i s  required. See General Amounting Office Paiiey 
and Procedures Manual far Guidance of Federal Agencies, Titie 4, Cbims- 
General (1 No". 1967).  Additionally, under The Fedma1 Claims Cai lec tm 
Act of 1866 (80 Stat.  3 0 8 ) .  a farm of grace 1s feasible when B eontraeto? 
18 indebted to the Government and it appears tha t  no person liable on the 
claim han the present or pm8pectm financial ability to pay any signlfieant 
portion of the  amount due, OT the east of the claim is likely to exceed the 
amount of recovery. See Armed Servieea Proe~remenf Reg. (hereafter re- 
ferred t o  and cited as ASPR), Appendix E-025 (1 Jan. 1968). 

.See W.S. DEP'T OF ARMY, PAMPHLET KO. 27-153. PROCIAEMEXT LAW 18 
(1961); R. NABH & J. COIWIC, FEDERAL PROCL'REMEFT LAW 16 (2d ed. 
1869). 

' P.L. S5-804, in addhion t o  pmvidmg far  extraordinary contractual BC. 
t ime,  ala0 is used as authority for entering into indemnlf ie r tm agreements 
when B procurement invol~es  nuclear or Ynusualiy hazardom risk (ASPR 0 
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tomeys operating at the Head of Procuring Actix7ity (HPA)  
level with a discussion of this unusual law oriented to problem8 
that they may expect to be called upon to answer.'c This will nec- 
essarily involve Some consideration of the administration of P.L. 
8 L S 0 1  a t  higher levels but an exhaustive treatment of this aspect 
of P.L. 8:-801 1s not i n t endd ' l  A collateral objective is to  give 
civilian attorneys an opportunity to observe the techniques used 
by DOD attorneya in administerine P.L. 85-804, thereby hape- 
f u l l r  assisting them in preparing government contractors' re- 
quests for  extraordinary contractual adjustment. 
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are Important, from the practicing attorney's paint of view the 
implementing departmental iegulations are the key to under- 
ctandnig how extraordinary contractual actions are taken. Fu r -  
thermore, as a result of the requirement in Executive Order 
1Oi89 that  all other executive agencies' regulations be a d  similar 
as practicable to DOD regulations, T h e  A m w d  Seruicss  Pioeure- 
men? Regiila?inii (hereafter referred to as ASPR), Section XVII, 
"Extraordinar)- Contractual Actions To Facilitate the Tational 

J the authoritative regulation to stud>-." 4s a practical 
ce DOD 1s the government agency most likelr to have a 

need for takins extraordinary contractual action to  facilitate the 
national defense, 11 will be unusual for a DOD or civilian attorney 
to h a w  occasmn to consult regulations other than the ASPR. 
Therefore, the foIloi5ing discussion of the key provisions of 
ASPR Section XVII is offered as the most authoritative descrip- 
tion of how estraordinary contractual actions are taken under 
P.L. 85-801.'- 

1. T y p e s  o i  Co?iti.netiinl Adjustmmts." 
ASPR provides for four  categories of extraordinary contrac- 

tual actions. They aye amendments without consideration," mis- 
takes.?' formalizarinn of informal commitments.:' and other e a ~ s  

"The  best example of another regulation implementing Pi, 85-804 1s the 
Federal Procurement Regulatmn. v h x h  as B general rule applies to all 
federal  agencies ocher than  DOD Sea 41 C F.R 1.1: 1 11968~-Reo.~e%l far 
Contractual Adjustment. 

'.The .ASPR is m u a d  by the Aiamtant Secretary of Defense (Initalla- 
:ions m d  Logistical (ASPR 5 1-1011. The teehniqaes vied to prepare ASPR 
IS by am mter.departmenta1 eammlttee euniisring of B chairman. exec 
~eerets2y. and two members each irom the Departments of Arms. 
Air Force, and the Defense Suppls Agency (one legal and m e  pro 
ment policy member from each department) The ASPR Camnittee i i  re- 
sponsible fo i  canndering necesbary changer t o  the ASPR and p x p a r m g  any 
mch changes ~n final form for  the Assil tant Secretary o i  Defense's approval 
(ASPR 6 1-106i. The B C ~ D O E  a i  the ASPR Committee in practice ~ i e  l a n k -  
mount t o  flnal decision ~n tha t  the Committee's reeamniendatianr are i?rtually 
always approved. For this reason any comment the ASPR Committee has 
made relevant t o  the mterpretatian a: ASPR I XVIl as reflected m Com- 
mittee minute5 or files 13 considered nuthorifafl;e and will be cited when 
appropriate in this a r t i c l e  For B good diicuanon af the ASPR Committee's 
actiwtie%. b e s  GOI'T Covr BRIEZIYC  PAPER^, How The ASPR Is Written 
No. 67-4 (Aug. 19671 

"This  pat. vi11 only describe the hinds of  extraordinary c o m i a c t d  
aetioni. The ctandarda and related faciorr fa, deciding cases will be dip- 
cuiaed in detal1 in bechon I11 

ASPR 5 17-204 
ASPR I 17-204 
ASPR 5 17-204 
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in which a Contract Adjustment Board *1  (hereafter referred to 
as CAB) determines that the circumstances warrant action lg 
(hereafter referred to as the general power8 of a CAB). The fol- 
lowing is a brief description of each category. 

Amendments without consideration may be authorized on one 
of two theories. The first is called essentiality and concerns those 
cases in which a defense contractor is threatened with a loss 
which will impair his productive ability. If It is determined that 
he is essential to the national defense for the continued perform- 
ance of a particular defense contract or as a Source of L U P P I Y ,  the 
contract may be adjusted to provide the relief necessary to permit 
his continued operatimz. This form of adjustment is predicated 
solely upon the Government's needs, and equitable circumstances 
are of no consequence. If a contractor i3 not essential, contractual 
adjustment on this theory iu not available. 

The second form of amendment without consideration is called 
government action.?: A contractual adjustment based an this the- 
ory is designed to  give relief to  contractors who have suffered a 
loss an a government contract as a result of some unfair act of 
the Government. An example of such action is when the Gavern- 
ment furnishes contractors inadequate information with which to 
fiubmit a reasonable ~ ~ ~ ' o p o s a l . ~ ~  Although in commercial contracts 
the risk of making an uninformed offer is strictly on the contrac- 
tors, doing business with the Government frequently places con- 
tractors in a position ><-here they must deal on the Government's 
terms or not a t  all. Thus, relief on rhe basis of Garernment action 
recognizes that circumstances may arise when faiiness requires 
that government contractors be given mow favorable contract 

D C ~ n t r a e t  Adjustments Boards (hereafter referred to as CAB) are boards 
eitablirhed by the secretary of a department t o  function ID effect 88 his alter 
ego m dispoiitian of applications made by eontractors under ASPR & XVII, 
Part 2. See intra notes 31-12 and aeeompanmng text for B full direursion of 
the aperstion and activities of CAB's. The most aetwe ereeutiw agene? 
other than D O D  in t e r m  of CAB activity is the Natianal Aeronsvties and 
Space Adminiitration (hereafter referred to as b l S A ) ,  rhieh for obvious 
re88ons along with D O D  has frequent procurement problems concerning the 
national defense The NASA CAB (hereafter referred to as NASACAB) 
o~erates  u i n ~  the same ~ r l n e i ~ l e ~  a i  the D O D  CAB'S and. therefore, dis- 
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terms after a contract has been awarded, even though there i s  no 
legal obhpatiau on the pa i t  of the Government to do so. 

ASPR Section 17-204.3 praridea that mistakes in government 
contracts ma, be cariected and gives the  follauing a8 three exam- 
ples of kinds of mistakes covered by this theors: 

(11 a m i s t u e  or ambigwty wh:ch e m i i i t i  of the failure to ex- 
p m s  OT t o  express clearly I" a written contract the agreement a% 
both mities vrderstaod It 

(111 B mistake on the part  of the contractor which I ~ , Q U  obvious 
tha t  i t  was or should have been apparent t o  the contracting officer. 
and 

(1111 a mutual mistake as to matena l  fact .  

The underlring philosophy justifying contractual adjustment on 
this basis, like government action, is fairness. 

Informal commitment differs from the preceding theories fnr 
contractual adjustment in that amendments without considera- 
tion and mistake cases ~ n r o l w  a contract in enatence, whlle in- 
formal commitment cases concein formation, after the fact, of a 
binding. contractual agreement between the Gorernment and a 
contractor xs-ho has performed seri-ices or delivered s u p p l ~ e ~  with- 
out contractual coverage. Specifically, ASPR Section l i - 2 0 4  4 
contemplates those situations in whlch a contractor has relled In 
good faith on the apparent authority of a government agent to 
order performance when i n  fact the government agent hns no ac- 
tual authority t o  do so. Since the Government 1s not subject to the 
apparent authority doctrine.?' these contractors are often in the 
position of having in p o d  faith glren the Government a dlrect 
benefit a t  substantial coat but are without a lepnl remedy - '  i n  the 
appropriate circumstmces ASPR Section 17-201 4 provides for 
after the fact contract foimatmn, recognizmg B legal oblinntlon 
on the pait  of the Government to compensate such contractors. 
-~ 

" I n  Teehnitrol the urgency of awarding an operstlanr and maintenance 
contract t o  he Arformed ~n Aemara, Ethiopia. resulted ~n the eontract's 
bemg negotiated ~n the rn i red  Stater without iantraetorr havinp an oppar- 
tunity to visit the sire af performance. A s  a r e ~ u l t  the contractor Ieriuusly 
underbid and suffered large lome% The ACAB found tha t  eonilderatlons Of 

fairness justified contractual adiurtment 
>* P"._* i ~ ~ ~ , ~ . . " . .  . 
** Knder the doctrine of wvereign imrnvnlty the Government IS subject tu 

~ u i t  only to the extent ipeclfieally authorized. The Tucker *et (28 U.S.C. 
& &  13461~1 ( 2 )  1491 ( 1 9 5 8 ) I  permits sult  only ~n cases eaneernlne eXPreSl 
o r  implied in ;act contracts. Therefore. the doctnne of quasi contract 1s not 
applicable t o  the Government and contractors m e  without B legal remedy 
when they have performed se,b,cez or furnished suppller without contractual 
coverage because neither the apparent authority o r  quasi  contract doctrine 
applies to the Governmen: .See ~ e s e i - a l l y  U S  DEP'T OF A R I I Y .  PAMPALET 
NO. 21.163. PROCUREMIYT LA% 22 (19611. 
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der such decisions on reapplication, adopt their own procedures, 
and otherwise perfoim all acts I I E C ~ S S B ~ Y  to accomplish their 
function.. ASPR provides that CAB's may consist of a chairman 
and not less than two rmr more than six othei members A malor- 
i t s  of the appointed members constitutes a quorum far  any pur- 
pose and the cancurrir,g rote of a majority of the total CAB con- 
stitutes an action of the CAB.' At the present time the Army 
CAB (hereafter ieferred to as ACAB) consists of a chairman, six 
members, one of whom functions as recorder, and a non-rating 
counsel. The Sai-r CAB (hereafter referred to as NCAB) has a 
chairman and three members, one of \whom serves as recorder 
The Air Force C.IB (hereafter refeired to  as AFCAB) has a 
chairman and six members, one of r h o m  functions 81: recorder 
and counsel. Procedures of the CAB's are similar t o  man? other 
administrative boards in that they a l e  highly informal with no 
rule3 of eridenc? and hearings a i e  non-adversary in nature '' 
Hearings are held in Kashintan, D.C.. a t  which time applicants 
are peimitted to present their case8 in as much detail as desired. 
Decisions of a CAB are reflected in a Memorandum of Decision, 
whirh is normally written in a sequence consisting of facts of the 
ease, applicants' theory 01- theories on which action 1s justified, 
discussion, and decision of the CAB t o  include cantiacrml actioll 
authorized. ' These decisions, when favoratle, may authorize 
whatever cantractiial modification is deemed apDropriate to ac- 
complish the decision of the CAB." Uzually, favorable modifica- 
- 
official s t  the secretarial level t o  whom the 6 e c ~ e t ~ r i e ~  of the military de- 
partments have deleested mthoi i ty  to administer P.L 85-804 fa r  their  
de o a I t m e n i ~. 

"ASPR S 17-202.2. 
ASPR 5 17-202 1. 

' E . # . ,  the ACAB rules of procedures ~peiiheally promde that "there w11 
be no inflexible procedure fa r  the conmderarian of matters referred to this 
Board for disposition" Army Contract Adjustment Board Rules of Proee- 
dure, Rule 11. paragraph 2 15 Jan 1959) 

"The  addresses of the rnihtal~. CAB's are as follarua: ACAB-Omee of 
the Army Contract Adjustments, Office af the Assistant Secretary of the 
A m y  (Inrtallntioni and Logis t lc~l ,  Department of the Army, Room 2E 568, 
Pentagon. WVashingtan, D C 20310: Air Force CAB (hereafter referred 
to SI AFCAB)--S*FGC, Department of the Air Force. Roam ?C 942, 
Pentagon, Washington, D C. 20330, Navy CAB (hereafter referred t o  88 
bCAB)-OK>l,  Department of the Navy  Room 2223 M a m  Nary, Wash- 
inpton. D C. 20360 

''Caneistent with the Freedom of Information Act ( E  U.S C D 5% ( 1 9 6 0 ) .  
CAB decisions are available ta t h e  pnbhc upon request and eompimnee 
with applicable departmentai reguIanm6 core~ ing  such matters as chsrges 
fa r  duplicating material 

* ASPR 5 17-202.2 These decisions, however, cannot nuthonre actions 
specihcaily precluded by ASPR 11-205. The Camptroller General has 
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tions merely provide for an increase in unit price; on occasion, 
however, more complicated arrangements are  made, whereby 
prompt payment discount provisions of a contract are nullified, 
thus entitling the contractor ta amounts withheld pursuant to 
such clauses." Still another technique of accomplishins a CAB'S 
decision is to change the type of contract from firm fixed price to 
a cost reimbursement type:* 

The Secretaries of the military departments have made a sec- 
ond delegation of their authority under P.L. 85-804, authorizing 
HPA's and a few other speciailj designated officials to take ex- 
traordinary contractual actions below the secretarial level within 
certain limitations." An HPA has authority to deny any request 
for contractual adjustment.'. He may take favorable extraordi- 
nary contractual actions in mistake and informal commitment 
cases, but not in amendment without consideration cases.'J ASPR 
Section 17-205.2 further restricts the atope of an HPA's author- 
ity. He may not take action that  u d l  obligate the Government in 
excess of $60,000, release a contractor from performance of an 
obligation priced in excess of S50,000, or result in increased cost 
to the Gorwrnment in excess of $50,000 if reprocurement is con- 
templated. Additionally, in mistake cases the HPA may not autho- 
rize an extraordinary contractual action which will increase the 
contract price above the next lowest responsive bidder in formally 
advertised procurement, or next lowest responsive offeror in nega- 

ruled that  s ta tutes  which pmhibi t  the expenditures of funds may net  be 
disregarded under P.L. 85-804 on the basis tha t  s ta tutory limitations an 
expenditures are not laws related to the lswe an making, performance, 
modifications, OT amendment of contracts contemplated by P.L. 86-804 (21 
COMP. GEN. 886 ( 1 9 4 2 ) ;  Ms. Comp. Gem. B-168806, 6 May 1966).  Addi- 
tionally, P.L. 8 b 8 0 4  may not be used to disregard civil se~wee  laws, lawe 
coneerning eompeniation of gmernment  employees, or the hiring of experts 
or consultants (32 COUP. GEN. 18 (1952)). I t  should be noted tha t  decisions 
of the Comptroller General and the e o w t s  prim to the passage of P.L. 
86-804 in 1058 refer to the V B ~ O Y S  statutes  which contained essentially 
the same pmviiions as P.L. 86-804 in force a t  the time a i  those decisions. 
Pre-18% deeiaiona are, therefore, eonsidered ral id  authontg f a r  interpre- 
tation of P.L. 86-804 insofar BP they addresa provisions of earlier law. 
tha t  were adopted in P.L. 86-804. 

* Campeau Tool and Die Company, A C A B  No. 1086. 23 Jan. 1068. 
*'Teieetra-Mek, h e . ,  A C A B  Yo. 1000. 8 Mar. 1968. 
"Doughboy Industries, h e . ,  A C A B  No. 1089. 2s Feb. 1868. For an ex- 

planation of the diatinetion between fixed p'iee and cost  eantrsets  8.8 used 
in government procurement, see ASPR (I 8-404. 3405, and intra nates 
100 and 110. 

ASPR I 17-203. sea 9. 
*ASPR I 17-203(s) ( i ) .  
" ASPR 5 17-203(a) (ill. 
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tiated pioeurement; or  in an amount in ~ X C ~ S S  of $1,000, U I I I ~ S L '  
notice of the mistake was received by the contracting officer prior 
to final payment. 

t the HPA lerel usually consiat 
oli-es inieatigation b r  the con- 

a request for contiactual adjustment below the secretarial lerel, 
the HP.4 signs a Xemorandum of Decision supporting either a 
denial or the contractual adjustment authorized As with CAB 
decisions, most favorable HPA decisions authorize contract price 
incieases in an amount n e c e w q  to offset losses incurred by the 
contractor 

Certain general limitations are expressed in ASPR which res- 
trict the authorlt) of both CAE's and HPA's to take extraordi- 
nary contiactkial actions. P.L. 85-801 may not be used to autha- 
rize cast-plus-a-percentage-of-cost contracting,'' enter contract8 
in  violation of existing law relating to  limitation of profit or 
fees , ' '  procure by  regotiation pioperty or services required by 
law to be proeuied by formal advertising, 01 w . i ~ e  certain 
bonds required by law.'. Additionally. certain conditions must be 
met before either a CAE os HPA may adjust or enter a contract 
by  authority of P L. 85-804. These include a mandatoiy finding 
that the intended contractual action m I I  facilitate the national de- 

.~ 
Formally advertised p racuemen t  means procurement by eampetitlre 

sealed bids and award t o  t he  loweit reiponsiie responsible bidder AEPR 
I 2-101. Xegafiated pmeuremerf invalvea price solicitatlan from the msx1- 
mum number of qualified murces, follmred by negotiations between the 
remonsible eovernmert aeentr and those cantraeforr within B c o m ~ e t l l l u e  
ran& A S P S  6 3-101 

' ASPR 6 17-208.1 
"ASPR S 17-205,l(a) ( I ) .  
"ASPR j 17-205.l(a) ( i i )  
""ASPR 8 17-205.lia) f i l l ) .  
"ASPR 5 17-205 l ( a l  ( ? Y )  

~ 3 A S P R $ l i - 2 0 6 1 ( b l ( 1 )  
" A S P R  8 l 7 - 2 o i l ( b )  llil. This condition har been compared t o  the sd- 

r.Inmtrat.\e law corcept of exhaustion of administrative remedies before 
aeeesr TU t h e  co,:i:s may be obtained This approach IS  mrleading  beeauie 
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that  the request for application was filed before all obligations 
under the contract have been discharged,"' and in informal com- 
mitment case8 that  the request for payment was received within 
six months after the contractor acted in reliance upon the cam- 
mitment and that it was impracticable to use normal procurement 
procedures a t  the time the commitment was made.l' Finally, can- 
tractus1 adiustments are limited in that  the" may not exceed the . .  
amounts appropriated for procurement and the statutory contract 
authorization." 

3. Sztbmzssion of Repuests b y  Contractors. 
ASPR provides that any contractor G -  seeking an adjustment 

under P.L. 86-801 may file a request with the contracting officer 
or hls duly authorized representative.i' In the event I t  is impract- 
ical to fallow these instructions, ASPR 5 17-207.1(i)-(vi) prav- 
ides a list of officials for each department to whom requests maj. 
be sent and be considered DroDerlv submitted. ASPR S 17-207.2 . .  . 
contains general instructions for the content and form in which 
requests should be submitted.~# 

After a request has been submitted i t  will be processed as de- 
scribed in the preceding part and may be finally disposed of a t  the 
It eonnotea tha t  unaUeeeSaful efforts before other administrative agencies 
within a. department,  e.g. ,  the Armed Serliees Board of Contract Appeals 
(hereafter referred to as ASBCAj may in effect  be appealed to a CAB 
for  reconsideration. The proper i n k p r e t a t i a n  i s  tha t  P.L. 85-804 is in- 
tended to be a gap fiiier, not an appeals procedure. Therefore, if an ad- 
ministrative procedure is available in terms of jvr i sd le tm and time for 
p m ~ e r s i n g  a case, P.L. 86.804 is not appiieabie even thongh B contractor 
is unsuccessful using the other procedure SBB Fros t  Engmeering Develap- 
ment Carp., ACAB t i o .  1006, 6 Jan 1969, ~n which the ACAB ruled tha t  
80 mvch of the mntraetor 's request related to mBtTem preuiouly considered 
by the ASBCA were finally Jertled and would not be reeonsldered by the 
b n b n  

"ASPR 5 17-205.l(c) ( i ) .  
'ASPR 8 17-205.l(d).  
' A S P R 5  17-205.1[b)(i i i j ,  "Whii . . e It 19 not exprensly provided in P.L. 85-804 01. ASPR tha t  sub- 

contractors performing for prime government contractors may apply far 
e r t raordmsry  contractual action, both the iegialstive history of P.L. 85-804 
and practice by the CAE's firmly establish tha t  they may do so either 
through the prime contractor or an their  own initiative. See. e,g., S. REP. No. 
2281, 66th Cong., Id  Seas. 3 (1958) ; Fidehtane Mierovave, Ine., ACAB 
tia. 1098, 17 Apr. 1869. 

ASPR 8 17-207.1, This 18 interpreted to mean, in eases such 8 8  informal 
commitment where there LQ no contract in existence, the contraetmg offleer 
or duly authorized representative who rouid  have pmcured the supplies 
or ~erviees had they been p r o p ~ r l y  ordered. 

"E.g . ,  request should ewer  the precise sdjurtment desired. t h e  essential 
facts ID narrative form. the racionale supporting a favorable declaim, end 
other pertinent matters.  
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HPA level b>- a llemorandurn of Declaim elther denying the re- 
quest or authorizing appropriate contractual adjustment.' In the 
event the HPA concludes that  action beyond hls jurisdiction is 
approprjate (usually because he desres to approve a request for 
more than Si0,nOC or one Involving an amendment nithout con- 
sideration). or that the case is doubtful or unusual he 1% autho- 
rized to submit the request to his depaltment's CAB." 

Notwithstanding the clear provisions of ASPR, contractors fre- 
qllently attempt ta submit c e s s  directly to a CAB. While such lr- 
regular aubmissians do not prejudice a contractor, they accam- 
d i s h  very little It is standard practice f o i  CAB's t3 forward any 
requests received directly from contractors to the appropriate 
contracting officer for  proces3ing in accordance w t h  ASPR Thus,  
contractors a l e  ivell advised i n  the interest of time. if for no 
other reason, to submit all requests for extraordinary contractual 
action directl. to the appropriate contracting officer as prescribed 
m ASPR. 

B. BASIC CO-YCEPTS T O  BE I'SED I S  CI'ALCATISG 
R E Q I T S T S  FOR CO.!-TRACTL'AL ADIL-STMEXT 

Section I11 will deal ~n depth w t h  the standards for deciding 
requests for extraordinary contractual action Prmr to thls, how- 
ever, It is necebsar) to conjider some fundamei?tal aspects of the 
purpose, nature and s:gnificance of extiaordinary contraclual at- 
tians as authorized hv P.L 85-804. 
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1. Meaning o j  "Faeditation of the .Vatioml Deisnse." 
ASPR requires that prior to  taking any contractual action 

under authority of P.L. 85-8C4 a finding must be made tha t  the 
action will facilitate the national defense.Ei Logically this finding 
shouid involve a determination that the national defense effort 
has been tangibly and directly enhanced by the extraordinary 
contractual action taken. In practice, howerer, this apparent test 
far facilitation of the national defense is not alivays used. The 
reason for this apparent inconsiStency is best shown by the fal- 
lowing extracts from the House and Senate Reports prepared 
when P.L. 85-804 was being considered by Congress. The House 
Rep& contained the fallowing explanation of how P.L. 86-804 
was intended to facilitate the national defense: 

This broad power IS designed to provide the fleaibihty requlred by 
The Government to deal with the vanety of 8ituatimB which wi l l  in- 
ewtably arise in B mxlti-billion-dollar defense pro ram and for 
which other statute authority IS inadequate By Pmvifing means for 
dealmg expeditiously and fairly with contractors, ,the enactment of 
this bill will help amnre that vital  mllltaiy prolsets wlil prqeeed 
without the interrnptmns generated by misunderstandmgs, nmbigui- 
ties, and temporary flnaneiai diffieultiei." 

A letter from DOD appended to the Sen& Report supporting 
passage of P.L. 86-804 explained why the law would facilitate 
the national defenses as follows: 

In Draetice the purliose of P.L. 86-SO4, as shown by this legls- 
latire history, has resulted in what may be called an objective 
and subjective test for deciding whether granting a particular re- 
quest for contractual adjustment will facilttate the national de- 
fense. In situations in wh,ch the basis for the request is error, 
mistake, ambiguity, or misunderstanding, the basic issue is fair-  __- 

"ASPR 5 17-205.lib)ii). 
"H.R. REP. NO. 2232, 85th Cong., 2d Seas. 4 (1858). 
" S ,  REP. No, 2281, 81th Cong., 2d Sess. 8 (1958).  
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ness or equity. As contemplated by Congress, such cases may be 
adjusted pursuant to P.L. 85-804, because by being fair to indi- 
vidual contractors (usually by giving him an increase in con- 
tract  price or formalizing an informal commitment). other con- 
tractors will know they too will be treated fairly, and the overall 
defense program will thereby be improved. Therefore. even 
though the result of a favorable decision in such case8 benefits 
the contractor directly, while the Government receives no more 
tangible benefit than that already leeally required by the con- 
tract, the overall national defense effort has been facilitated. For 
this reason ASPR, in describing the standards for deciding cases 
of amendment8 without consideration involving government ac- 
tion,“ mistakes,’* and informal commitments.8’ establishes fair-  
ness and expeditious treatment of contractors as the objective test 
for determining whether adjustment of a given contract wlll fa- 
rilitate the national defense.l’ 

The question of facilitation of the national defense becomes 
rubjectire, however, when the request for contractual adjustment 
2s for an amendment TTithout consideration because of essentiality 
of the contractor to the national defense. In such cases there is no 
issue of fairness, only the fact that if some action IS not taken t o  
assist the contractor the Government will nGt receive supplies or 
6ervices essential to the national defense. In these circumstances 
the requirement that  the national defense be facilitated by the 
proposed contractual adjustment takes on its more logical mean- 

“ A S P R  $ 17-204.2(b) 
ASPR $ 17-204 3. 

“ A S P R  9 17-204.4. 
“ I t  should be noted tha t  ASPR wseifically contemplates ease8 ~n which 

the circumstances of a reqvest far contractual adiustment contains all the 
faetare normally n e c e ~ ~ a i y  t o  decide tha t  emtraetuai adjustment is appro- 
prmte,  but other factora or eonmderstions I” a parf~eular ease may warrant 
denial a i  the request ASPR S 17-204.1. Thus, ah l ie  it ls  generally proper 
ta describe fairness as  an abjectire standard for determining tha t  an 
adiuatment will facilitate the nations1 defenae in miemment  actLon. mia- 
take, and informal commitment eaaes, even in such eased the determination 
is not completely automatic in tha t  the circumstance% of each ease m u d  be 
evaluated far nnumal eon%iderations negstine the C O ~ C ~ U ~ O ~  tha t  fairness 
will faeditate the national defense. Far example. ~n a mistake eaae the 
KCAB denied p a n  of a request for adjustment because i t  concerned matters 
which were the b a s s  fo r  B federal an t i t ru i t  su i t  whxh had been filed 
against the emtractor (U-esnnphouse Elecrrie Carp., NCAB, 22 No? 1961). 
**ASPR 5 17-201.2(a) permits adiuitment when B contractor IS essentral 

t o  the national defense either for  the auppl ie~  or aerrleea d i e d  for in 
the contract t o  be adjusted, or as a muree of rupply for fv tvre  requirements 
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2. The A'atvre of a Repvest for Contractvol Adjustment. 
A common misunderstanding o f  many lawyers dealing with 

P.L. 85-804 for the first time i s  to consider a request for contrac- 
tual adjustment to be in the nature of a claim, i.e., a demand for 
money from the Government as a matter o f  ngh t  on the part  of 
the That this is emphatically not the case hac been 
pointed o u t  in several decisions, emanating from various leeal au- 
thorities and most recently and succinctly restated by the Comp- 
troller General as fallows: 

"T: 
M s .  Camn. Gen. B-163274, 20 Dee. 1968. 
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Once this underlying philosophy is recognized, i t  becomes dear 
why it  18 erroneous to consider P.L. 8;-804 as yet another remfdy 
available to contractors who hare a dispute with the Government 
aver contract Interpretation, administration, or performance. 
Even though the results of many contract adjustments "feel" like 
a remedy to contractors (especially in adjustments made to cor- 
rect unfair treatment by the Government), this does not alter the 
crucial point tha t  such adjustments are made becauce i t  1s in the 
best interest of the Government to authorize the contract change. 

This rationale has also been used to clanfy the relationship of 
soaernmental official8 with contractors who desire a contractual 
adjustment, but are unsure whether P.L. 86-801 applies to then  
cases or of the procedure far submitting a request for adjustment. 
A s  a result of contractors seeking help from government officials 
on these points, the question arose whether it was a violation of 
the law prohibitins officials and employees of the Government 
from assisting in claims against thz Government - for gorein-  
ment officiala to furnish guidance to contractors desiring to sub- 
mit a request for contractual adjustment under P.L. 86-801. In m 
opinion of the Army Judge Advocate General, this question was 
answered as follows: 

i l o i  does not &e within the prohibition of the referenced statute.  
[I8 U.S C. 8 2831 

The opinion concluded with the statement that the degree of as- 
sistance t o  contractors depended on the circumstance8 of each 
case. Such assistance, however, may include an explanation of the 
substantive and procedural provisions of ASPR Section I V I I .  
and any other available information or wgpeStionS to contractors 
concerning the method of submitting a request:' 

-'18 U.S.C. j 253 (1864). 
.'JAGT 1961 '6130, 18 Jun. 1961 
.'An extension of this prircipie is illvatrated by the practice of CAE's 

routinely erahating the facta supporting. B requeir far contractual adjust-  
ment for a b a w  f a r  aurhoriring eonlraetvai adiuatment arhei than  the m e  on 
which the reqnebt *as submitted after the C A B  has found that basis made- 
qYak 
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3. The Sipni,,tennee o f  CAB Decisions. 
Prior to discussing the standards used to evaluate requests for 

contractual adjustments i t  is important briefly to note the nature 
of CAB decisions and the legal method or practice that is used in 
the preparation of such decisions. The DOD CAB's generally take 
the approach that each request far contractual adjustment ia 
unique, and therefore previous decisions concerning similar cases 
are not stare decisis far the request under consideration: This 
view properly takes into consideration the paint that the interest 
of the Government changes and what may have been in the best 
interest of the Government only a fen years ago mas  not be 80 
today. Additionally, this approach recognizes that the authority 
granted by P.L. 66-804 is an instrument of defense urocurement 
policy for the benefit of the Government, and not a claim or reme- 
dial procedure for the benefit of contractors.? Thus. it is fair  to 
say that  the authority granted by P.L. 85-804 to take extraordi- 
nary contractual actions actually expands and contracts with the 
times, as apposed to  being continuously refined as a result of CAB 
decisions and secretarial actions. Far this reason, the citation of 
CAB decisions in this article must be taken as an illustration of 
what has been done in the past and not as a representation that 
under similar circumstances the same decision nauld be made 
today:. Neve1 theless, CAB decisions are helpful vehicles in ex- 
ploring the parameters of the authority to take extraordinary 
contractual actions and. as a policy indicator rather than legal 
precedent, are helpful to both the civilian attorney preparing a 
request far adjustment for his contractor client and the DOD at- 
torney in evaluating the merits of such a rerimst. They will be 
cited only foi that  purpose throughout this article:' 

.'This i s  the express puliey af the ACAB and is the apparent i d i e y  of 
the AFCAB and NCAB B J  shown by the lack of citation of pIeVious de- 
cisions 81 pxecdent in decisions msde by rhaie CAB's. The recently eon- 
st i tuted Transportation Contract Adjustment Board (hereafter referred 
to  BQ TCAB),  which handlea requeste fa r  extraordinary eontrsetvsl  sdjuat. 
ments fa r  the Caait  Guard feuma note 15) .  ha1 taken an altaeether different ~~ 

approach in ita single d e d o h  to date by capiausly c i t m C A B  decisions 
and other legal authority.  Sea The Ameriesn Ship Building Company, 
TCAB No 85-804-3. 12 No". 1958. 

.'Siipra note 71 and aecampmy~ng text. 

. -This point can be taa strongly made, however, m the eontext of routine 
informal camm~tmenr and mistake cases a h e r e  presumably as long 8 8  
there I? authority t a  make contractual adjuitmentl  on the basis af falmeas,  
the n te ren t  of the Gavernnient w L 1 l  always 'equire contractual adjustment 
TO provide relief ~n ihme eireum~taneei Thus. CAB deeimana in this sort  of 
cane are generally consistent and, iherefore. mare reliable 

"Conmstent wlth the view that the application of P L  85-804 varies 
to some depree with the times, the most recent deciaiona of the CAB'S 
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ereding emphasis on the policy a3 op- 
of CAB decisiocs, 't would be mislead- 

ing not to point out that  lawyers ph!. a sipmficant role in the ad- 
ministration cf P.L ai-rtld i n  DOD;' a r d  8s a result typ1ce.I 
ltgal method 1s frequently employed in pieparation for CAB 
heaiinns and uacd I" hearings and during deliberations. What has 
been done ic the past IS considered. although not treated as bind- 
ing. Concern 17 ahawn that there be reasonable uniformity m the 
aPp!ication of the principles of P.L. 86-804, and that contractors 
k treated fairly. not o n l r  within the spirit and intent of P L. 
85-804, but also within the a req ted  rules of administrative due  
~ r a c e s a . '  Therefore, It may reasonably be said that the opera- 
tions of a CAB represent the Interface between the legal and poi- 
i c ~  considerations inheleiit in operating the defense procurement 
??stem. 

This section will deal with the four theories of contractual ad- 
justments descrlbed in ASPR Section l i - 2 0 4  which are amend- 
ments i5ithout consideration, mistakes, informal commtrnents, 
and the genersl powers of a CAB. It 1s important t o  keep i n  mind 
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that an  HPA may authorize contractual adjustments only in mis- 
take and informal commitment eases not involving more than 
$50,000." This, however, does not reduce the need for a thorough 
understanding by HPA's of the standard for evaluating Oases 
based on other theories. This is true because of the HPA's author- 
ity to deny any request for contractual adjustment, regardless of 
theory or and his responsibility for recognizing cases 
beyond the scope of his authority which require or should receive 
CAB consideration. 

A. A.WENDMEMTS WITHOUT CONSIDERATION 
Amendments without consideration are of two types, those 

based on the essentiality of the contractor to the national de- 
fense:' and those based on government action causing the con- 
tractor to suffer a loss on a defense contract." The following dis- 
cussion will pinpoint the elements of each type and illustrate with 
CAB deeisions the technique used in evaluating requests for ad- 
justments based on this theory. 

1. Essentiality to the Xational Defense. 
A contractor may request a contractual adjustment when his 

operations are endangered by financial losses on a defense con- 
tract if he is essential to the national defense. ASPR establishes 
the standard for essentiality in the following language: 

Essentiality as described in this paragraph contains four main 
factors. They are: 

( 1 )  Whether there is an actual or threatened loss an a de- 
fense contract; 

(2) Whether the actual or potential 1086, however caused, 
will impair the productive ability of the contractor; 

( 3 )  Whethei the contractor is essential to the national de- 
fense far either: 

( a )  continued performance on any defense contract; 
O r  
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(b )  ae a source of supply for future procurements; and 
( 4 )  Khether contractual adjustment will facilitate the na- 

tional deiense." 
The fol lowng is an ana lp is  of each of thew factors. 

a. Il'hethe, t k w e  , t  0 %  actual  or threotenrd  loss or a d e f e n s e  
c o v t m e t .  This element requires identification of the defense con- 
tract being perfoimed by the contractor, and from an accounting 
point of view B determination whether a loss actually or  potentially 
c-xists on any such contract. This 1s ofteii a relatirely Simple ques- 
tion because a request foi adjustment normally concerns a de- 
fense contract on which the contracia i s  current ly  performing oi  
ettempting to perform and the facts submitted in support of the 
request establish a demonstrable IUSE. Thus, in Siltronics, Inc '. 
widence w m  submitted which showed that the contractor had ex- 
perienced great dlfliculty in meetme the ''flatness and squareners" 
requirements of the specifications of a defense contract ior elec- 
tronic equipment housing. AB a result labor and material costs 
had skyrocketed causing the contractor to zuffei an obvious sub- 
stantial loss." 

Occasionally. while it 1s clear that a contractor has sufiered a 
loss in his overall opeiatmns, It 1s not clear that his defense con- 
tracts are the reason for any or a]! such losses Far example, in 
l la ineor ,  I M  " the contractor. whose primary business was the 
performance of defense contracts, 111 his request ior contractual 
adjustment alleged oreiall corporate losses nithaut specificall>- 

ng \* hich defense contracts were the loss contracts. The 
ACAB in eranting an adjustment an the basis of eisentiality was 
apparently satisfied that a showing of overall corporate lose by a 

* ASPR 5 17.205 l l h )  1:) Thia element IS implicit in each theory and, 
although not 6pee.fically requ.red m ASPR 3 17-204.2, x.hi.hether ths ad- 
j u r t a e n t  wl! f a c i l i t a t e  the national defense 1s one of the factors 111 amend- 
ment \%<thaot consideration cases Furthermore,  facilitation a i  the national 
defenie should be diitinpu,shed from rhe procedural iimita 
on requesk for adjuatment ( e g .  that  other legal author 
department concerned he lacking or 
86.804 map bc taken (ASPR S 17-2 
tiona! defense IS B iuhstznti>e quest 
dieaied in every eaae along irith the 
ticvlar 'heal). far contractual ad ju tmen!  

' .ACAB Yo 1083. 1: Mar. 1967 
" I n  Parsons C o r p  , AFCAB, 94 Feb. 1966. the contractor had difficulty 

finding a resin which i ronid rdccersfully bind compressar blader together 
The eonlra'tor proTed a 1035 on th- can!ract by compsring total casts and 
exgenre6 with !he contract p m e .  
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* ASPR 5 17.205 l l h )  1:) Thia element IS implicit in each theory and, 
although not 6pee.fically requ.red m ASPR 3 17-204.2, x.hi.hether ths ad- 
j u r t a e n t  wl! f a c i l i t a t e  the national defense 1s one of the factors 111 amend- 
ment \%<thaot consideration cases Furthermore,  facilitation a i  the national 
defenie should be di i t inwshed  from rhe procedural limitations lhat hear 
on requesk for adjuatment ( e g .  that  other legal authority within the 
department concerned he lacking or inadeqliate before action under P.L 
86.804 map bc taken (ASPR S l7-205.lihl  (1111.  Facdiratian of the ns- 
tional defense IS B iuhstznti>e quesf-on rh:ch musr be affirmstivelg ad- 
dieaied in every eaae along irith the ather rubitanrive elements of B par- 
ticular rhea,?. far contractual adinstmen! 

' .ACAB Yo 1083. 1: Mar. 1967 
" I n  Parsons C o r p  , AFCAB, 94 Feb. 1966. the contractor had difficulty 

finding a resin which i ronid rdccersfully bind compressar blader together 
The eonlra'tor ormed a 1035 on rh- can!ract bv comnsiine total casts and 



EXTRAORDINARY CONTFiACTS 

contractor primarily engaged in  defense work adeauately satisfied 
the requirement that  there he a loss an a defense contract. 

The ACAB's approach in not being overly technical in lookinp 
for the precise amount and deiivation of a loss on a defense can- 
tract is considered sound particularly in view of the fact that  con- 
tractual adjustments on the basis of essentiality a re  made because 
they best Serve the interest of the Government by assuring that 
vital supplies are deliyered on time.80 Similarly, CAB's hare 
found loss an defense contracts when the alleged lasses are to 
some unknown extent the curnulatire effect of lasses on earlier de- 
fense contracts n >  and when losses on a defense contract were 
found to be unrealistic because the contractor's accounting system 
appeared to spread lasses from his commercial operations to  his 
defense These cases demonstrate that, regardless of 
potentially ccmplicating factsis such 88 those discussed above. if 
the overall purposes of authorizing adjustments in essentiality 
eases a re  served, HPA'B and CAB's are well within the law in 
npplying liberally the requirement that  a loss or threatened loss 
on a defensecontract be shown." 

An important administrative aspect bearing on the evaluation 
of the "loss on a defense contract" requirement is that  frequently 
contractors have defense contracts with more than one military 

In fur ther  support  of this approach 18 the fac t  tha t  ASPR S 17-204.2(a) 
provides tha t  the eanse of the contractor'& IDPQ m terms of fau l t  is imeie- 
"ant m essentiaiity cases. T h n  is the beat i l lmtration of the emphasis of 
this theory on the needs of the Go.eInment and not 8 8  relief fos  the eon- 
tractor. I t  follows tha t  should a mntracrm be essential tc the defense 
efsort, the fac t  tha t  his accounting eyatem or the elreumatances in general 
do not permit preciaian I" at tr ibuting l m e a  to specific contracts will not 
preclude contractual adjustment.  

" I n  Trad Electronic Corp ,  AFCAB, 6 Beb. 1959, and NCAB, 6 Feb. 1959, 
I t  was noted tha t  the c m t m C t o i ' ~  present state of insolvency was in pzIt 
attributable to lossei on earher defense eontraeta. 

" I n  Doughboy Indurtriea, h e . ,  ACAB No. 1089, 23 Feb. 1968, the de- 
fense contract  w y ~ ~  charged with simlfieant amounts of overhead costs in 
a period m which work on the defense contract we8 virtually at B atandrtili, 
and the m r p o m t i m  was suffering heavy I O S S ~ B  on both i ts  defense and eom- 
meieiai work. Keverthelesa, some loss on the defense eontract was identi. 
fiable and the ACAB had no trouble in findine tha t  the loss Iequirement had 
been met 

" I t  Is arguable tha t  a vitally needed cantraetor couid r e e e i ~ e  an adjust. 
ment on the basis of his ementmlity t o  the national defense e v m  though 
he 18 totally unable to relate his Ionme tc defense contracts but IS I" danger 
of going au t  of business from l o a s e ~  on hia eommereiai operations. This is 
t rue  because CAB% under their  general powera are not restricted tc author. 
izmg contractual adjustments only in esse8 tha t  fit the apeelfie examples of 
theories for  adjustment eontamed 10 ASPR 8 17-201.1. Therefore a CAB 
could authorize an adjustment I" emurnstances in which loas on defenae 
contract could not be ahoan. 
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department, all of which may be in jeopardy. I t  is ntally impor- 
tant that any other department which may hare a contract with 
the contractor requesting adjustment because of essentiality be 
advised so that B coordinated DOD action may be taken.8* In prac- 
tice there hare been occasion:: when a request far adjustment re- 
ceived by one department to rvhom the contractor was determined 
not to be essential was referred to another department to whom 
the contractor was essential," and when joint or coordinated es- 
sentiality decisions have been made by two C A B k B i  

-4 related question involving the need to identify the defense 
contract on which the loss was suffered concerns which defense 
contract may be adjusted, once i t  is determined that a request is 
meritorious. The language ~n ASPR describing essentiality seems 
to restrict the defense contract which ma)- be adjusted to the con- 
tract on which the loss was or wil l  be suffered. In typical requests 
for adjustment on the basis af essentiality this interpretation of 
the iepulation poses no problems, since the defense contract on 
which the loss was or is b a n g  suffered is current and one an 
which the contractor 1s attempting to perform. I t  is possible, 
however, that the defense contract on which the loss was suffered 
is completely executed and all obligatlons under the contract have 
been discharged. In  this situation there has been a loss on a de- 
fense contract: but as a result of the restriction that no contract 
may be adjusted if all obligations under It have been discharged, 
It would 8eem that the contract could not be adjusted and the con. 
tractor could not be helped.'. The solution to thls apparent di- 
lemma, as well as m any other easentiality case in which i t  is de. 
sirable to adjust a contract other than the loss contract, is that a 
CAB may authorize any appropriate action deemed necesmry to 

" A S P R  S 17-208.6(al & (c). 
I In hational Radio Ca h e . ,  AFCAB. 19 dun. 1968. the contractor WBQ 

denied relief because he was not eirentml to the Department a i  the Air 
Folce :  ad B result of interdepartmental eaardmatmn by the AFCAB, how- 
ever, it \vas learned that the contractor was essential '0 the Department of  
the Y'avy in the performance of contracts for the N a i y  The request file 
and an audit report were :hen forwarded 10 the Department of the K a y  
for eonsideratron 

"The ACAB and YCAB made campamon deemans ~n the request a i  
Memeor, I n e ,  after both Board3 determined that l lemear W B Q  errentlsl t o  
the national defense. Yemcor, Inc, ACAB No 1060, 12 Sep. 1966. Y C A B ,  
4 Jan. 1967.  Had the N C I B  not been wllmg fo cooperate, t he  iarorable 
decision af the *CAB would have been largely meffeetual. S i r  a l l 0  
Central Teehnolaey, I n c ,  AFCAB. 14 O c t  1966,  and YASACAB,  2 5  Oel 
1966. 

~peelfieslly pmeludea adjustment if all obli- 
gationr under the contract have been discharged 
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accomplish the purpose of its For this reason, a CAB 
i b  not precluded from entering a new contract or adjusting con- 
tracts other than the loss contract if this is the most desirable 
method of accomplishing the Government's requirements. Thus, 
in essentiality cases any contractual adjustment or formation not 
exceeding the general restrictions placed an the exercise of the 
authority granted in P.L. 85-804 is legally permissible.89 

b,  Whether the actual 07 potential loss will impair the produc- 
tive ability of the contractor. In many essentiality cases the ques- 
tion of impairment to the contractor's productive ability as a re- 
sult of loss on a defense contract is plainly answered by the fact 
that  the contractor is on the verge of ceasing operations. In As- 
tronetic Research, lm.,~oo the contractor showed impairment of 
productive ability because his financial situation had deteriorated 
to the paint that his plant had been closed and his employees dis- 
missed. In Szltronies, Ine.,"' the ACAB was furnished financial 
data which showed that by all reasonable standards, the contrac- 
tor was bankrupt and as B result the contractor had been pre- 
cluded from obtaining financial assistance from other sources. 
Similarly, in Teleetro-Mek, Inc.,l'' the contractor's financial situa- 
tion was such that creditors were an the verge of forcing him into 
involuntary bankruptcy unless past due accounts were settled. 

Impairment of productive ability may also be established in sit- 
iiations short of those in which the contractor is faced with clos- 
ing his plant. In Central Technology, I?~e.,l~~ impairment was 
found when the contractor showed that as a result of improvident 
bidding on several defense contracts when he first started doing 
business his financial position was such that his productive abil- 
ity to complete current defense contracts an schedule was endan- 
gered. S o  claim was made that insolvency was imminent or that 
all production would cease without assistance. In Doughboy I n  
dustries, I ~ C , , ' ~ ,  the impairment was established by showing that 
the division of the corporation performing defense contracts was 
experiencing severe losses to the pomt that the financial structure 
of the whole corporation was endangered. To restore the corpora- 
tion to some degree of stability and to Batisfy creditors the con- 
tractor had either to close the division doing defense work or to 
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obtain financial assistance from the Government. Even though 
the cantraetm was not faced with the prospect of total collapse, 
the ACAB was satisfied that losses had impaired the canrractor's 
productive ability to the degree necessary t o  justify contractual 
adjustment. 

On other occawons, in sp:te of a shoning that a loss had been 
suffeied by the contractor, insufficient impairment was found. In 
Q'Linn Comtriietzcn Co ,'.' the NASACAB found that although the 
contractor had dcmonstiared that i t  suffered a 106s an the con- 
tract involved in its request for relief, the profir and loss data and 
statement of assets and liabilities submitted did not re~ea l  a m p -  
toms of insolvency or other indications that the contractor's con- 
tinded operation was endangered In The Anierzean Ship Bnilding 
ComPa?iy case, the TCAB concluded that although the contrac- 
tor had suffered substantial losses on the defense contract (in ex- 
cess of nine million dollars), there w a s  no evidence that the con- 
tractor a a s  in se i iow financial trouble and that the largest part  
of the loss had alreadr been absorbed by the overall business of 
the company. On this basis it was concluded that the productive 
ability of the contractor had not been impaired. (This caw is a 
particularly good example of why It is nearly impossible for a 
business of any size to receive a contiactual adjustment on the 
theory of essentiality. As B rule such companies can absorb huge 
losse8 nithout productive abilitr being Substantially impaired. 
Thla in part account? far  the view that the essentiality theory is 
small business oriented.) 

From these decisions it can be seen that an evaluation of im- 
pairment to productive abilitl- must be made oil the unique facts 
of each case As a general rule it is an accounting exercise with 
the primary indicator being whether the contractor is insolvent 
or on the verge of indolvenc)-. In cases in nhich the contractor is 
clearly not insolvent the issue 1s closer and the primary concern 
is whether the contrado, will of economic necessity default an 
his defense canttaetc, or  intolerable delays in performance will 
result from a slowdown in production because of the contractor's 
poor financial position. The most difficult case8 are those in which 
a loss on a defmae contract is found, but because of the contrac- 
tor's oierail financial poshon his productive ability may have 
been reduced but not mpaired. In  these situations the contractor 
cannot qualify for contractiial adjustment on the basis of emen- 
tiality. __ 

'"NASACAB, 28 No-. 1967. 
'"TCAB, 12 Sou 196% 
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The issue of impairment to productive ability has significance 
in a second respect in that ,  unlike the question whether there has 
been a loss on B defense contract, the degree of impairment to 
productive ability must be ascertained with some specificity. This 
1s necessary because ASPR provides that when a contract is ad- 
justed on the basis of essentiality, this adjustment may be only in 
an amount required ta restore the impairment to productive abil- 
ity and may not compensate the contractor for losses over and 
above this amount This requirement frequently poses the most 
difficult problem a CAB faces in structuring a decision designed 
to give assistance to a contractor determined essential. The best 
example of this is the situation which confronted the ACAB in 
Doughboy Iodastries, Inc.~: '  In thi8 case one of the contractor's di- 
visions was performing defense work under a fixed price 
contract I" and suffering substantial losses. Simultaneously, other 
divisions were incurring losses an commercial operations. Al- 
though it  was easy enough for the contractor to show how his 
productive ability in the division performing the defense contract 
was imgaired, it appeared that losses not incurred in tha t  division 
were also being assigned to it as a result of the type of accounting 
system used by the contractor. To ~ S S U L I ~  that  the Government 
\vas not relieving the contractor from l o s~es  on his commercial 
operations which had no relation to the amount necemary to  res- 
tore productive ability in the division performing the defense con- 
tiacts, the ACAB converted the contract from a fixed price con- 
tract to a cost contract with cost By this method the 
contractor was permitted to recoup moat of his losses on the de- 
fense contract (bared on government audit) and the impairment 
to his productive ability was obriated. 

In  concl~sion It must be recognized that precision in determm. 
ing the amount of adjustment necessary to restore productive 
ability is virtually Impossible. As illustrated by D o w h b o u  I n d w -  
tvies, 14c..  the adjustment decided upon must be responsive to the 
rircumstances of the particular C B S ~  and with the degree of cer- 

" A S P R S  17-2042(a).  
"'ACAB Xo. 1088. 23 Feb. 1968. 
-'*Fired price eontracts are pneed on the basis of B set or firm price 

fo be paid the contractor regardleas of his actual coat. By more efficient pro. 
dvetlan a contractor can ~ n e ~ e a j e  profits on such B contract. or conversely 
a less efficient nr unfortunate cantraefar may lose money should he be 
unable t o  produce at the contract price 01 less. See ASPR B 3404 for a 
d l scuman  of fixed price contracts 81 used by DOD. 

" 'Co l t  cantraetr p e n t  a contractor 0 be paid his allowable cost ~n 
performmg the contract u~ual ly  plus a fixed fee S e e  ASPR S 3-405 for 
B discussion of Goit contracts as used by DOD. 
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tainty possible restore the impaired productive ability of the can- 
tractor. Under this pragmatic approach productive ability has 
been restored bj- a Simple contract price increase,"' increasing 
payments to a prime contractor so that he may in turn increase 
payments to his subcontractor determined to be essential to the 
national defense,"' eliminating B discount provision from the 
contract and extending delivery schedu1es.l'. 

e .  Whether the eontractor i s  essential to the national defense  
for continued performance o f  defense contract o r  a8 a source 
of stippiu i a r  fiitzcre p r o e u r ~ n e  One of the ironies of making a 
request for contractual adjust nt on an essentiality theory is 
that a contractor can only assert his essentiality to the national 
defense but has for all practical purposes no n a y  of affirmatively 
provinE it. This is true because only the Government is in a posi- 
tion to determine xvhether, in fact. a particular contractor or con- 
tract is essential to the defense effort. Thus, a contractor must 
rely on the department t o  whom he submitted his request to as- 
certain from its operations and supply elements the exact status 
and need for the supplies the contractor is either producing or 
could produce. 

The normal procedure which should be fallowed by an HPA in 
evaluating whether a contractor is essential is to determine from 
his point of view the need for the contractor. Should i t  be decided 
that the contractor is essential, the HPA should include B detailed 
explanation of the reasons supportinr this determination when 
forwarding the request t o  his department's CAB. Furthermore, 
should the HPA hare information indicating that other depart- 
ments have an interest in the contractor, this information should 
be included in the file. If the HPA determines that the contractor 
IS not essential, he has the authority to deny the request. Care 
should be taken, however, to assure that ather departments do not 
h a w  an interest in the contractor before denying a request. If 

e least question on this point, HPA's should bring the 

on Ailation & Radio Equipment Carp., ACAB, 28 Dee. 1967. 
si Technolog)., lnc., AFCAB, 14 Oct. 1966. 

Teisetra-Mek, Inc.. ACAB No. 1090. 8 Mar. 1868 
It should be noted that there IP  no correlation between the amount 

required to reitare impaired productive ability and profit that the eon- 
tractor hoped to make on his lops defenie contracts. For this reason, one 
pomt of view IS that profit IS not permitted I" a contractual adjustment 
baaed on essentiality The better view 1% beliered t o  be that anticipated 
profit has no bearing on what is required t o  restare impaired productive 
ability and, therefore, any discussion of profit ~n essenuallty ea ie i  is 
IITeieYant. 
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matter to the attention of their department's CAB for a decision 
whether interdepartmental coordination is appropriate. 

The CAB decisions reveal that  there are four interrelated fac- 
tors bearing on a contractor's essentiality to the national defense. 
They are the nature of the supplies the contractor is producing 
either on a particular contract or his overall product line, econ- 
omic considerations from the Government point of view, timing in 
the sense of avaiiability of ather suppliers and how soon they can 
begin deliveries, and any special urgency bearing on the Govern- 
ment's requirements resulting from the current international sit- 
aation. I t  is important to note that a request may contain varying 
degrees of each of these factors and in Some cases all of the fac- 
tors may not be present. The fact  that  all are not or that  one fac- 
tor is predominant is not the test for deciding the merits of a re- 
quest."a The following discussion of recent CAB decisions is in- 
tended to illustrate this point by showing the technique used by 
the CAB'S when considering the issue of essentiality. 

A typical example of B CAB determination in which a contrac- 
tor was found essential, as well as a good illustration of the im- 
pact of the international situation on such determinations, is the 
d.eciaion in Teleetro-Mek, Znc.'-* Here the contractor was produc- 
ing a relatively simple communications control set for radios used 
in armored vehicles. The eridence showed that should the con- 
tractor go out of business there uauld be a delay of approxi- 
mately four months before neu, suppliers could begin deliveries. 
The majority of the sets which the contractor could produce dur- 
ing that period were scheduled to be used on armored vehicles in 
South Vietnam. Under this set of circumstances the ACAB found 
that a relatively brief delay in deliveries of a n  unsophisticated 

"Conliderable concern has been shown by some writers whether mone- 
t a ry  savings to the Government standlng alone mmtl tu te  a aufleient 
bade fa r  finding B contractor essential. (This question usually anaes when 
I t  would be mom costly to default  the endaneered contractor and reproeure 
than  t o  inerea~e the eontract  pnec  sufficiently to permit the contractor 
to eOmplek performance.) No CAB wirhm the las t  three years has found 
ersentialiry an tha t  basla and It is believed tha t  money savmgs done is not 
and should not be an adequate basia for  finding a. contractor essentml. The 
m d w l y h g  concept of P L. 86-804 is  to provide the Government B means 
to take extraordinsry contrsetual ac tmm ~n unu~usl emum~taneee  requiring 
prompt actions. It would be naive t o  say tha t  monetary eans~dera t~ona  have 
no bearing on essentiality, nevertheless, if all tha t  can be shown IS t h a t  
i t  15 cheaper t o  adjuat a contract than to mproeure,  essentlaiity ai  eon- 
templafed by P.L. 86-804 ha8 not been s h o m  Blct nee GOY'T COBT. BRIEF- 

1966; Janren, Pub& Low 85-80) and Ertroordinoq. Contractual R e l i e / ,  
66 GEo. L. J. 869. 876 (1867). 

IWC PAPERS. E X T U O ~ I D I X A R Y  RELIEF UNDER P. L 86.804. yo. 66-3. J~~~ 

llc ACAB x0. 1090.8 nilar. 1868. 
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piece of equipment was Intolerable. Therefore, a request which 
might well hare been denied under other circumstances was 
found to merit a contractual adjustment on the basis af essential- 
ity. I t  is important to note that there was little the contractor 
could have done to prove this point. The ACAB called upon rari- 
nus agencies of the Department of the Army to furnish the neces- 
sary expertise in reaching its decision. 

In other situation? the sophisticated nature of the supplies and 
reprocurement is the predomlnant factor. 
I n e  ,'I the endangered contractor was the 

f intricate electronics equipment required 
to  meet safer>- standards for Army airfields and to t l am pilots. 
The evidence shaved that should the contractor go out  of busi- 
ness a de1s.y in reprocurement from 12-16 months would result. 
Since the need for the electronics equipment Wac urpent, this 
delat- was intolei able and. therefore. the contractor u w  deter- 

L & Rndio Epu.zp?nent Co#p.lli is the best recent 
I four factors considered in making determina- 

tions of essentiality The contractoi w a s  producing B new low fre- 
quency radio ieceiring set to be introduced into the S a w  fleet 
communications system. The NCAB was advised by the Naval 
Electronics S>-stems Command that the early introduction of the 
ne\%- equipment was essential. Other evidence showed that a delay 
of ~erera l  months would occur in finding a nen  supplier, with 
f u i  thei. delay as a result of production "start-up" time necessary 
for that swpiier This delay !vas considered by operations person- 
nel to he too long in view of the urgent need for the equipment. 
Although not specifically set out  in the decision, It Is assumed 
from the date of the decision (20 December 1967) at least some of 
this uigenc! was attiibutable to operations of the fleet in natere 
off Southeast Asia. Finally, the SCAB had evidence before it, 
qhooing that by  enahline the present contractor to deliver under 
the existing contract, almost one million dollars could be saved 
over the cost of reprocuring the equipment from another 
source. - 17'1th this overwheiming fact situation. the SCAB un- __ 

' . A C A B  KO 1089, 23 Feh 1968. 
"'In Parsons Carp., AECAE. 21 Feb. 1965. the contractor was shown 

to  be the 0rlg.na1 W a n l f a e t L r e l  and mi>- knaan  J D Y T C ~  capable of over- 
hsu!ing a type a i  helicopter blade use 
Foiee rescue. For this and other reaeons 
procurewent programs the contractor was determined ersenf.al. 
~ ' K C A W .  29 Doc. 1967 
'"The contractor also had been the recipient of B mrernmen t  loan 

and had receired paymenr for uork performed t o  da-e ~n the contract  
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derstandabiy determined that the contractor was essential to the 
national defense. 

The cases in whvh  essentiality has not been found have in- 
valved ciscumstances where the government operations and SUP- 
ply personnel have advised that the contractor was not 
essential,'*' where the CAB had information showing that the 
type equipment produced by the contractor was being replaced by 
newer equipment,'?? and where the contract on which the request 
for relief was based was completed and there was no immediate 
need for  the contractor's In some instances, contrac- 
tars who have received a contractual adjustment on the basis of 
eseentiality h a w  subsequently requested additional relief on the 
dame basis, only to learn that they a re  no longer Considered essen- 
tial. Thus, Telectra-Mek, Inc., after having received a contractual 
adjustment an esaentiality, applied a few months later for a fur- 
ther adjustment on the same basis. In the time between the first 
adjustment and the second request for adjustment, new suppliers 
had gone into production, and the requirements of the Depart- 
ment of the Army were capable of being satisfactorily met by 
these new producers. Far this reason the ACAB found that Telec- 
tro-llek, Inc., was no longer essential to the national defense and 
denied the request.'p4 

A final point to consider concerning essentiality is that ASPR 
contemplates tww separate situations in which essentiality may 
exist. They are when the contractor is essential as a source of 
supply and when he is essential for the continued production of a 
particular contract. Review- of CAB dffisions shows, however, 
that the great majority of authorized contractual adjustments on 
the basis of essentiality have been predicated on the need for the 
continued performance of a particular defense contract or 
contracts.'"' In those relatively few decisions in which the con- 
tractor was found essential as a source of wpply he could have 
been found essential simultaneously for the continued perfarm- 
mce  of defense contracts he was currently performing. The best 
example of this is the decision in Central Technology, ZEC.'*~ Here 

together. tatsling approximately one million dollars. If the contractor 
went out of busmeas. it  was likely tha t  mast, if not all, of this amount 
slao would be lost. 
"' Consolidated Airborne Systems, Ine , NCAB, 26 Mar 
" ' F a ~ g a  Shipping Corp., XCAB, 5 Feb. 1968. 
'" Q u n n  Construeban Co., SASACAB, 28 Nau. 1967. 
"'Telectro-llek, h e . ,  ACAB No. 1094, 23 Oet. 1968. 
"'E,o., Doughboy Industries, h e . ,  ACAB KO. 1089, 23 

='AFCAB, 14 Oct. 1966;  KASACAB, 25 Oet. 1966 
Mek, h e . ,  ACAB No 1090, 8 Mar. 1968. 

1960. 

Feb. 1968; Teleetra- 
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it was found that the contractor w a ~  essential as a source of SUP- 
ply because his product line included a rariet) of ordnance de- 
vices used in the manufacture of equipment for programs of 
NASA and the military departments. Additionally, i t  \%.-as pointed 
out that the contractor was partmlarly essential for the timely 
delirery of infrared flares to the Air Force pursuant to an exist- 
ing contract. Thus, the contractor could h m e  been found essential 
either fo r  the continued performance of a particular contract or 
in the alternstib-e ar a source of supply. 

d. W h e t h e r  c o n t m c t ~ m l  adjiiotment icdl f a e l h i a t e  t k e  i i n t i o m i  
d e f e m e .  As previously discussed the question whether 8 contrac- 
tual adjustment will facilitate the national defense in essentiality 
cases ir subjective.': I t  1s necessary, therefore, to determine that 
the requested contractual adjustment w 1 1  directly enhance an ex- 
isting 01 planned defense program. Failure to  make the adjust- 
ment will, conversely, dela? OP impede an? such defense programs 
beyond tolerable lim?ta. While conceptually i t  is imgortant to 
think of facilitation of the n a t m a l  defense as a separate eonsid- 
eration in essentiality cases, in fact, this determination is inher- 
ently part  of the inqwry when ascertaining whether a contractor 
IS essential. Thus, if after consideration of the factors that  bear 
on essentialit>-, a contractor is determined essential for the per- 
formance of a particular contract 01 as a source of supply, it nec- 
essarily fallows that a contractual adjustment will directly facili- 
tate the national defense. 

2. Gove,iimriit Aetioir. 
the most illusive extraordinary contrsc- 
ne One writer describes i t  as a situation 

1n which the Gareinment has taken some action that causes harm 
to contractors for which the Gmernment is not legally liable.l?' 
While this definition is accuiate as far as it goes, it ignores the 
point that  contractual adjustments pursuant to P L .  85-804 may 
be made as a result of acts of the Government when other legal 
authorits in the department concerned is iacking or inadequate:" 
For this resson, should the Government incur legal liability by 
committing an act amounting to breach of contract, an act f a r  
which no legal authority exists in the executiw departments to 
~eso lve ,  the contmctm could request contractual adjustment 

."'Si~pra note 68 and accompanying text 
"' G a v ' ~  Con?. BRIEFIIC PAPERS, Erlroardinaiy R e l i e f  Cndir P.L. 85.606, 

No. 66-3,  June 1866. 
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under P.L. 85-804 in lieu of bringing suit.lsc Another writer ex- 
plains government action as an act which interferes with contract 
 performance.^'- This approach ta government action is helpful 
but vague. As will be seen. many of the contractual adjustments 
authorized on the basis of government action do involve some act 
of the Government which is a direct physical impediment to con- 
tract  performance. Others, however, only indirectly interfere 
with performance in tha t  the harm done to the contractor results 
from an unfair decision of the contracting officer which does not 
physically impede performance but increases cost of performance 
far which the contractor cannot be compensated. Still other gov- 
ernment acts have no impact on performance, but result in loss to 
the contractor, such as when an inappropriate clause is included 
in a contract. 

As a result af the difficulty in defining government action, it is 
best to think of it generally as a theory which recognizes that  
when the government acts in its sovereign capacity, and in the 
administration of contracts under complicated rules and regula- 
tions, inevitably Some acts will be committed by the Government 
which work an injustice on contractors. This approach correctly 
emphasizes overall government activity in its relations with con- 
tractors as the thrust  of the government action theory, and re- 
moves the danger of overconcern with the categorization of gov- 
ernment action in terms of specific kinds of acts of government 
agents. 

ASPR establishes amendment without consideration on the 
basis of government action in the following language: 

where a contractor suffers a loss (not merely a diminution of an- 
ticipated profirs) on B defense contract a% a i e w l t  a i  Government 
action, the eharaete? of the Government action will generally deter- 
mine whether any adjuatment ~n the contract will be made and Ita 
extent. Where the Gorernment action i s  directed primarily at  the 
contractor and 13 taken by the Government I" Its capacity BI the 
other eontrseting party,  the eontmet may he adjusted if isirnesi so 

'"The readon thia point haa not rebvlted in more r e w e d s  for adjustmenta 
under P.L. 85-804 IS became of the dispute8 cisuse used in defense eon- 
tracts (e .& ,  ASPR $ 7-103.121. This clause operates to require defense 
contrsetors to appeal "questions of fact" arinng under the contract to the 
ASBCA ( B I B  ASPR 5 1-314). Since this appeal procedure is relatively in- 
expensive and speedy, and due to the ASBCA's tendency to take a liberal 
mew of i ts  jurisdiction. virtually all disputes between the DOD and i t s  eon- 
tractors B F ~  initially considered by the ASBCA even though they often 
involve breach of contract. Thir procedure has worked ta the benefit of both 
contractors and DOD, and CAE's will, therefore, O n l y  in unususi eases 
consider a r e q u e ~ l  f a r  adjustment Invaimnp eircumrtsnces which could be 
considered by the ASBCA. 

"'Jsnsen, Public Law 85-BOL arid Ertrrordinary Contractual Relief.  65 
GEO. L. J. BEQ, 880 ( 1 8 6 7 ) .  

-~ 
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iequrre~ ,  thus. where such Cawrnmen t  a e t m  although not ereatmy 
any liabhfy on its part increases the east  of berfarmanee consider. 
atmnr of f m m e r a  ma; make appropriate some adju9tment ID the 
contract. 3' 

In  evaluating a request for  adjustment based on this para- 

(1) Whethei the Government in either its sovereign or Con- 

( 2 )  committed an act resulting in unfairness to the contrac- 

( 3 )  which caused the contractor to suffer a 1088: and 
( 4 )  whether under the ercumatances considerations of fair-  

ness justify a deteimination that it will facilitate the national de. 
fense to adjust the contract. 
The fallowing IS an analysis of each of these factors. 

a. Swcereign and co,itraetual e 0 p 5 c - t ~  of the GoL'ernmeiit d is -  
t,ngaishsd Although the ward "sovereipn" is not used by ASPR 

bing government action, the interpretation given to the 
n is that it contemplates two types of government ac- 
ich may be unfair to B contractor. The first of these are 

acts taken by the Gwernment in its sovereign capacity"~ Sorer- 
eign acts are penerally defined BE acts of the Gorernment which 
are public and general in nature and a2 such cannot be held to 
alter, modify, obstruct, or violate particular contracts which the 
Government has entered with pri\ate contractors.'"'- Examples of 
Fovernment acts which are considered to be public and general in  
nature, and for which the Government i s  not legall? liable in the 
event indi\idual government contiactors are adversely affected, 
are xThen the Government places controls over critical 
materials, when the Government condemns property, and 
when military orders obstruct performance of a government 
contract. . 

The second type of gmernment acts contemplated by the rem- 
lation are taken by the Government in its contractual capacity. 
K h a t  i a  intended here, unlike sovereign acts. is ascertainable 

graph, four factors must be considered: 

tractual capacity 

tor: 

''* ASPR D 17-204 2 I b ) .  
"AMCOR, h e . ,  ACAB No. 1081, 12 Sep. 1961, contains the follouine 

language: "Accordmgli-, i n  considering r 
Law 85-804 on the basis of Government ac 
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from the express words of ASPR which describe such action as 
those acts which are directed primarily a t  the contractor and are 
taken by the po.ernment in its capacity as the other contracting 
party. Khile this language appears to  contemplate acts by the 
Government only after 3 formal contract has been executed be- 
tween the Government and the contractor, acts by government 
agents prior to  contract award have been found to be those of 
the Government in its contractual capacity."' For this reason, 
when evaluating a government action case involving acts of the 
Government in its contractual capacity, it is necessary to consider 
any acts by government agents in the procurement process bear- 
ing on a particular contract, either before or after award of the 
contract. 

h Whether a governnient act resalting i.n unfairness t o  the 
contrnctor' has been committed. In evaluating a request based on 
government action for unfairness, I t  is first necessary to deter- 
mine whether the government act was in its sovereign capacity or 
in  its contractual capacity. As the fallowing discussion will show, 
the likelihood of a request for contractual adjustment being 
granted will depend to a large extent on which type of govern- 
ment act is involved. 

The most frequent cases giving ribe to a request for contractual 
adjustment involving sorereign acts have concerned federal laws 
increasing minimum wages. The decision of the ACAB in 
AMCOR, Ine."' 1s typical of the manner in which such case8 have 
been handled. Here it was determined tha t  federal legislation in- 
creasing the minimum wage u-8s of general and public applica- 
tion and, therefore, a sorereign act. It was then painted out that  
relief from the effect of such acts generally is not granted by P.L. 
86-804 and that exceptions to this rule depend on the character of 
the act and the effect upon the contractor conaidered along with 
all other facts of the case. The ACAB found no unu~ual  circum- 
stances which justified an exception to  the general rule and de- 
nied the request."c 

In Fargo Shipping Gorp.>+> the contractor alleged that actions 

... . _ _  . . 
of the Gavernmenl 
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of DOD in contrallmg ports in Vietnam and in directing contrac- 
tor vessels so that scheduling was difficult and Operation ineffi- 
cient caused increased cost 1n the performance of a government 
contract. Since this coiitrol was e x e m s e d  as part of the militarr 
operation in Vietnam, the SCAB had no difficult in deciding that 
the alleged gowrnment actions were not directed primarily a t  the 
contractor and were not taken by the Goreinment In its capacity 
as the other contracting party. For this reason no government ac- 
tion supporting a contractual adjustment v a s  found, t . ? . .  a sover- 
eign act standing alone did not justify contractual adjustment. 

These t w o  cases are representative of the nature of requests for 
contractual adjustment involving sovereign acts and demonstrate 
the fact that. with one exception. CAB'S have refused to authorize 
contractual adjustments when the alleged gorernment act was a 
sovereign act. The only kpawr dccisian authorizing a contractual 

timate of the total supplies that would be 
required under the cantiact It was expressly stated, howevei, 
that the specified quantities were o n k  estimates and did not b.nd 
the Government to purchase such quantities The Government ac- 
tual!y ordered less than 2 1  percent of the estimated quantities 
The AFCAB found that the large d:sgal'ity hetwsen actual pur-  
chases, and estimated purchases occuired because of administra- 
tive delar a n  the part  of the Government in awarding the con- 
tract which apeiated to shorten the period of the contract. and 
the fact that operations of the air base where the contract was to 
be performed were phased do\q--n during the peiiod for contract 
performance. The AFCAB did not label this case as gmernment 
action or in any other way identify the theory under which the 
contractual adjustment vas authorized. The basis for the decision 
was simply that,  wh:k the Air Force had no legal obligation 
under the contracr to puichare more iuppliea than It had, relief 
-5a.s appropriate when deviations from estimated quantities to be 
purchased exceeded reasonable expectations. Sotnithstandinp the 
AFCAB's fai iuie  to  identify the theory undei which the adlust- 
ment was sutharized, It seems clear that the ciicumstances relied 
upon to shoil why the contractor was unfairly treated nere EOV- 
ernment acts. Furtheirnore. the act of c lo~ ing  a military ~ n s t d l a .  
tion must be considered a sorereign act. because the purpose of 
closing or openiiig an installation 1s public and general in nature:  
hence It 15 not an act of the Government in Its contractual capac- -~ 
'" AFCAB. 22 Mar l U 6 i .  

70 



EXTRAORDINARY CONTRACTS 

ity. Therefore, i t  is concluded that the contractor in this case re- 
ceived a contractual adjustment in part  as the result of an act of 
the Government in its sovereign capacitJ,. 

The fact that only one contractual adjustment has been autho- 
iized on the basis of a government act in its sovereign capacity 
has not gone unnoticed. At one point efforts to revise ASPR to re- 
more any distinction between sovereign and contractual acts of 
the Government were made with the intent of relaxing the strict 
interpretation being given to ASPR in deciding requests for ad- 
justment involving sorereign acts. The ASPR Committee, how- 
ever, was of the opinion that a change for this purpose was un- 
nece~sary because the ASPR as presently written did not preclude 
a CAB from authorizing contractual adjustments in the cases in- 
volving a sovereign act of the This decision of the 
ASPR Committee, while recognizing that a sovereign act could be 
a basis for contractual adjustment, did nothing to clarify when a 
*owreign act might justify contractual adjustment under P.L. 
86-804, I t  is, therefore, considered likely that contractual adjust- 
ment based on an act of the Government in its Sovereign capacits 
will remain largely theoretical. 

Government action in its contractual capacity has not received 
as rigid an interpretation as soiereign acts and. 8s a result, there 
are numerous decisions of CAB'S which have authorized contrac- 
tual adjustment when such an  act was found. The following is a 
discussion of some of the more recent of these decisions. 

In Teehnitrol Eicsineeriiig Gorp.',' the contractor suffered a 
loss on a serriceg contract for the maintenance and operation of a 
U.S. power plant s t  Kagnew Station in Ethiopia. The ACAB 
found that because of delay by government procurement person- 
nel a t  Kagnew Station it was not learned until almost time for 
performance to begin that there were no contractors located any- 
where near the power plant who could perform the services. As B 

result hurried negotiations were conducted with contractors in 
the United States and a contract awarded even though the suc- 
cessful contractor had never Seen the power plant he was to 
maintain and operate. S o t  surprisingly the contractor experi- 
enced immediate difficulty in performance and suffered losses. In 
granting the contractor's request far adjustment It was found 
that the urgency of the procurement, the geographical remoteness 
of the power plant, and the extremely general performance 8pec- 
ificatians furnished by Kagnew Station resulted in the Govern- 

"'ASPR Comm. Dlmutes. 6 K o v  1961. 
'" ACAB KO. 1084, 9 Feb. 1968. 
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ment's providing contractors with information inadequate to 
allow an informed offei to be made. The ACAB found thls se- 
quence of events to be government action n, its contractual capac- 
its, which unfairly caused the contiactor to suffer losses 

the contractor had been awarded a requ!re- 
under xrhich he was to operate a base s e m c e  

station and a base motor pool, and a a s  to perform maintenance 
on government vehicles. The contractor had prepared hla bid for 
the vehicle maintenance portion of the Contiact on the basis of ee -  
timated hours of work fuinished by the Government. A8 .n most 
iequiremects contracts, the Government was not obligated to 
order the estimated quantities. Prior to airard the contlactmg of- 
ficer learned that the estimated hours of vehicle maintenance 
nark had been overstated by 100 percent Despite his knowledge 
of this error. the ccntracting officer alvarded the contract iwthout 
>nfo rmiw the contractor of the error As a result the contractor 
significantly underbid the maintenance liortmn of the contract 
and suffered a loss on that portion of the contract of $36,132. The 
AFCAB found that the Government' 
tractor of the error i n  the estimated 
caused the contractor to suffer a loss 
thorized contractual adjustment. 

The XCAB considered the significance, in Pei.!+in-E12>iei 
C ~ r p . , ~  of the Goiernment's including an inappropriate clause in 
a contract. In  this case the Navy contract contained an agreement 
With the contractor that If the contractor proposed improvements 
to the film reei assemblies being procured, which resulted in cost 
38wngs to the Government, he would  share in such Sai'inFs."' 
Specificalk, the contiact provided that the contiactor would re- 
ceive a royalt3- over a tno-year period on all film reek subse- 
quently purchased for Sav5- use. After the completion of this con- 
tract, on which the eontractoi did propose improvements result- 
ing in cast savings, ths S a r y  stopped procuring film reek and 
thereafter obtained them through the Defense Supply Agency, 
which procured the reels centrsllg for  all military departv.entr 

"I AFCAB. 11 Dee. 1866. 
'*Requirements contraera permit the Government to order requiremenrr 

far mpplies or reriicer as rhey arme during B specified eantraef period 
urually a t  a firm p n c e  An ertimsted tata! qunntrly expected t o  be ordered 
under the contract 1% stated for rhe informanon a i  contractors in preparlne 
their  offers. A-  a rule the Government hss no obi?ratm t o  order ans of the 
supplies DT services. or only B minimum amount S e e  ASPR S 3-108.2 
".UCAB. 2 0  Oef. 1867. 
."Such pmparalr are called "Value Engmeerine" See ASPR S I-1701. 
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The contractor attemgted to obtain the royalty owed pursuant to 
the Nary contract on later contracts with the Defense Supply 
Agency, but that agency refuaed to accept the royalty charge. The 
contractor then requeated the Navy to adjust the original con- 
tract under P.L. 86-804, In considering this request the S C A B  
found that the contracting officer should have known that future 
purchases of film reek for Savy use u'ere not likely to be made 
under N w s  contracts, and that the royalty agreement would, 
therefore, not permit the contractor to share m savings by the 
Savy on future purchases. Rather the contract should have con- 
tained a cost savings clause, providing for a one time lump sum 
payment to the contractor. The NCAB concluded that fairness 
required that this oversight be corrected and authorized an ad- 
justment of the contract. 

Other iecent cases involving government action in its cnntrac- 
tual Capacits have concerned situations in which the contracting 
officer failed to include the correct minimum wage scale in the so- 
licitation, cau~ ing  the contractor t o  underbid;"# where the Gor- 
crnment gave contractors only a short time to bid and failed ade- 
quately to set forth the requirements for use of a specific material 
for backflll in a construction project; I:" where an amendment to a 
contract requiring an extension of the contract delivery schedule 
took into account increased direct cost, but failed to compensate 
the contractor for the effect of the extended deli.ery schedule on 
nverhead costs;"L and where government agent8 exerted pressure 
to  have a communications w d e m  operable in an unreasonably 
short time, causing the contractor to incur additional eost9."' 

The main point to be gained from these c a m  is that govern- 
ment action in Its contractual capacity takes many farms. There- 
fore, the best approach In evaluating a request submitted on this 
theory is to examine bsoadly the Government's relationship with 
the contractor t o  determine any potential unfairness to him with- 
out looking fo r  particular kinds of government acts which "auta- 
matically" a r e  unfair. 

e. Whether the government act c a w e d  the eontractov t o  s z ~ f e r  
a loss on (i d e f e n s e  ccnt iaet .  ASPR authorizes contractual adjust- 
ment on the basis of government action "where a contractor suf- 
fers a loss (not merely a dirninurmn of anticipated profits) on a 
defense contract. . . ." A This language has caused more canfu- 
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sion than an) other in Section XVII of ASPR and probably has 
resulted in requests i o i  adjustment being improperly denied. This 
misunderstanding IS the rcsult cf the two meanings that can be 
given to this requirement. The firat is that the gorernment actlon 
must cause an  o\-erall net loss on a contract before an adjustment 
mar  be authorized If the gorelnment action on]? reduces profit. 
adJuLtment is not authorized because this has merely diminished 
anticipated piofits. The contrary viea. is that  if  the government 
act caused the contractor to make l e s s  mom>- than he would hare 
made, he IS entitled in fairness to  recoup this amount whether or 
not he auffered an oierall loss on the contract. 

The ASPR Committee considered clarification of t h x  language 
but found it unnecessaiy to do so because, in the o p m m  of the 
Committee, the present language does not require a loss as a ean- 
dition precedent to relief based on goxernment action in either its 
sovereign or imtractiial capacity ' Thus, a contractual adjust- 
ment could be authorized vhich results in  a contractor's recoup. 
ing lost profit as well as net i m e s  in government action casea. 

In practice the CAB'S hare not been dear in the handling of 
this question. .\lost decisions do not contam sufficlent detail to 
ident i fy  whether or not  last piofits are being compensated. In a 
recent ACAB decision, however. a contlactor was given a cantrac. 
tual adjustment which specificall? prorlded for payment of profit 
as !veil as increased cast when. as a lesult of government action. 
he was forced to hire additional employees t o  perform a serricea 
contract.l The AFCAB has authormd a contractual adjustment 
which compensated a contractor for I O E S ~ S  suffered on a portion 
vi' a contract ( b u t  nn profit a n  that portion), which resulted in 
the contractor's realizing an overall small plofit on the total con- 
tract. '- Finally, the S C A B  has authorized payment to a contractor 
as a result of government action without even dlacusslng the deci- 
sion whether a IOBS was suffered on the cantract.'.. 

Regardless of the somewhat confusing status of the decmons. 
It ie believed that the ASPR Committee's action confirms that the 
intent of allowing cantractua! adjustments on the basis of eorern- 
ment action 1s to pay a contractor for an)- loss realized by him be- 

"ASPR Comm. Minutes, 8 Kov 1961. 
"Techmtrol Enrmeering Corp., ACAB 1084, 8 Feb. 1068 
' I  Dsco.  h e ,  AFCAB, 11 Dec. 1068 
I' Perkin-Elmer Gorp, 6 C A B .  20 Oct 1967 The N C A B  does not identify 

this C B I D  a1 government action and arpublg  this case could be considered 
correction of a mlitake. H a ~ e r e r .  since the adjustment *as authorized 
because the eanrraefmg officer Inserted an mproper  royalty pmvman 
in the contract ?f I~ considered B goiemment action ease 
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cawe of unfair actions of the Government whether such Iossea 
are lost profits or overall loss an the contract. For this reason, the 
decision of the ACAB in specifically providing for lost profit, 
as well as covering increased cost8, is sound. Accordingly, any re- 
luctance an the part  of CAB'S to authorize adjustments because a 
contractor who has been treated unfairly managed to realize some 
reduced profit an the contract is not consistent with the spirit or 
intent of P.L. 85-801 and ASPR. 

d .  Whether comiderations of f a i m e s s  just i fy a determinntion 
that it %ill facilitate t h e  nntionel defense  to ndjzist the contract. 
As In all the theories for contractual adjustment based on fair- 
ness and equity, the requirement that a cantractual adjustment on 
the basis of government action facilitate the national defense is 
evaluated objectively. An objective approach, as previously 
discussed,'~& is based an the policy that treating individual con- 
tractors fairly enhances the overall procurement program of 
DOD. Thus, even though individual contractual adjustments ben- 
efit only the contractor directly, the adjustment facilitates the na- 
tional defense by showing other contractors that  they too will be 
treated fairly in their dealings with the Government. Therefore, 
if the evidence submitted in support of a request for adjustment 
establishes that a government action has been taken whleh was 
unfair to the contractor. i t  will facilitate the national defense to 
adjust the contract provided there are no unusuaI circumstances 
overcoming the proven equities an behalf of the contractor.aG' 

B. V I S T A K E  
Extraordinary cantractual adjustment on the basis of mistake 

is authorized in ASPR in the following language: 
A contract mag be amended or modified to correct or mitigate the 

effect of B mmts.ke, including the fallowing examples: 
( i j  B mistake or ambigvity which consists of the failure to ex- 

press 01 to express clearly in B written contract the a g ~ e e -  
ment as bath parties understood i t :  

(11) B mistake on the part of the contractor which i s  QO obvious 
that ~t was 01 should hare been apparent to the Contract. 
'"g&?... o"d 

(liij a "  
" .... "., ".." 

?"tusi mistake BJ t o  B material fact."' 

The similarity of this language to that used in describing m m  
take in traditional contract l a w  has caused some writers to con- 

'"Supra notes 65-68 and aeeampanying teat. 
"I Aa an idea of how ieldom Y ~ U I U Q ~  circumstances O C C Y ~  averriding proven 

unfsirness ta a canlraeror, there IS only m e  k n o w  deeismn ta this effect 
since P.L. 8;-804 was enacted. w p 7 "  note 68. 
'ASPR 5 17-204.3. 
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dude  that the rules followed xhen considering mistake as a basis 
for extraordinar:; contractual action are identical to thaee fol- 
laiued by the federal courts and the Comptroller General. This 
is B dangerously inaccurate conclusion because mans requests for 
contractual adjustment based on mistake iniolve facts and cir- 
cumstances completely diiferent from those normallr found ill 

mistake c a w  considered under the u s u d  rules of contract law. 
It is, therefore. helpful first to identifj- the phases in the DOD 
procurement P ~ O C ~ S S  in which the queation of mistake may 
arise and then t o  determine when extraordinary contractual 
action 1s authorized to coriect thew mistakes. 15- til this as B 

background, the scope of the mistake theory under P.L 83-804 
and the principles used ~n its ap:il!ration w11 be examined. 

l legatLo,i  o f  M i s t a k e  mi Contract 

The method by which B claim of mistake is adminiatratirely 
ihei mistake 1s alleged pr.or to or 
rmally adi-ertised procurements in 

which offers ale  submitted in the form of sealed bids, many mis- 
a t  the time bids are opened prioi. to 

award. Allegations of mistake a t  this time are handled pursuant 
to rigid procedures established by ASPR." Coirespondmgli. at 
this point in the proiuiement process P.L. 85-80? har no applica- 
t i o n  Prior to award of negotiated contract? mistake is not nor- 
mally a problem because, unlike the bidder on a faimal.u adver- 
tised contract who may not withdraw 01 change hie bid after 
oneniiig for  a speafied t.mc. the offeror in a negotiated coiltiact 
-~ 

85.801 and Er!ioar<inary Can!rocfual  Rol;ir. 
$ 3  CEO L d. Y50.08;  I 1  

e /n government contracting other than as 
covered by P.L 63-601 IS beyond the scope of :his article. S e e .  Doke. 
.>llrs!ake? in G a i e r s m m t  C a n t m c t s - E n o ~  D e t i e t , o n  Diity 0 1  C o v f r a i t z n u  
O B c m a ,  18 Siv L. J 1 (19641, fa r  ar in deprn cans.deration of B malor 
portion of rhe 1au af mistake in government conliactlne ~n other than P L 

" 'ASPR 8 2.406 If a contractor discovers a mirtake ~n his bid pn01  
t o  opening he may correct It b> s,sbmitting B moddearion t o  his original 
bid prov-ded the modification I I  reeelred by the Goxernmenr prior t o  the 
time set fo r  bid openhg  (ASPR 8 2-304) After opening fa r  r e s ~ o n e  of 
protecting the Integrity of the formal adier f inrp  system ~t 1s imper~tive 
tha t  bidders be permitted ta alter their h d  on the bsrir of mistake only 
in well defined c.rcun.i t~nces Thus. the striel approach of ASPR IS both 
necessary and %el! j u m F e d  These ASPR provi?ionr are largely based on 
Camptroller General opmons  wh.eh make up the u t b o m s t i v e  m u m  of 
l epd ~ p m a n  fo l lowed by government agencies in settling disputes with 
contractor5 ar l i ln i  prior t o  contract formatlan 

a 6 - w  
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may withdraw or change his offer up until the time for contract 
award,>#* 

Mistakes alleged after award are handled indentically in both 
formally advertised and negotiated contracts."o ASPR authorizes 
HPA's and certain other designated off ic iaIP to correct mistakes 
alleged afterward if the mistake is mutual, or if the contracting 
ufficer should have been on notice of the error prior to award. The 
correction mil? be in the way of rescission of the contract, refor- 
mation of the contract, or deletion of the item of supply or service 
involved in  the error from the cmtract. This authority to correct 
mistakes i s  limited in that any reformation, rescission, or deletion 
may not result in a price increase or decrease in e x c e s ~  of $1,000, 
or cause the corrected price to  be more than the next higher bid 
or offer for the supplies or services concerned,'a7 Any mistake al- 
leged after award, not covered by this authority, IS required bv 
ASPR to be processed as a request for extraordinary contractual 
action under P.L. 85-804,18' Thus, mistake ernes are cansldered 
under P.L. 85-804 only after award af a contract and then only 
when the requested adjustment cannot be made by the HPA, 
using the normal prccurement procedures available to him. 

2 .  The Scope o j  an HPA's Azcthority to  Authorme Adjest-  
ments on the Basis o j  Mistake. 

As previously mentioned, there is a tendency to restrict the 
scope of mistake under P.L. 86-804 to  the meaning of mistake as 
used in the law of contract formation."' The legislative history of 
P.L. 85-804, however, indicates that  Congress was coneerrled 
with mistakes in government contracting not in the strict legal 
sense, but rather in a broader sense. This is evidenced by the 

'"C.S. DEP"I OF ARIT, PAMPBLET So. l i - 1 5 3 ,  P ~ a c u n e M E a T  LAW 110 
11861i. Howeuer, in so-called competitive negotiations I" which many d 
the rules of formal advertismg ale used ( + . e . ,  a s t q u i a t m  of B speeifle 
length of time w t h i n  which the Government may accept a proposal and 
the olferor cannot withdraw it (ASPR 5 3-601(b) ( x i i i ) ) ,  it ii possible 
that claim of mistake could become critical prior t o  award in negotiated 
prmuremente. ASPR p'esentiy does not cover this situation. 

'YSee ASPR SI 2-406.4, 3-510. 
sw ASPR 6 2-406.4(ei 
'"ASPR 5 2-406.4(b) .  
"ASPR 5 2-406.4(g) ,  
'"'The general rnle is Ghat a miatake which prevents the partie. from 

achieving a meetlnp of the minds (i.e.. when the parties thlnkmp that they 

esny tor B palty ta a contract t o  prove a mistake-ahich will juatify 
reJCiJJl0n. 
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House Report on  P.L. 85-804 which included the following pala-  
p a p h .  

t of the natioral defenw eifoir 

ar.zed ai'.]i.strnent on a mistake of a d i f -  

for consideiat~on as B case be?ond the authaiity of an HPA: ' 

epresenfed as being ex- 
PR.  The question a r m s  
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This view unnecessarily emphasizes the three specific ASPR 
examples of mistake and fails to take into consideration the basic 
intent of P.L. 85-804. This intent is tc provide a means to amend 
contracts to correct these three types of mistakes, as well 88 any 
other mistake or ambiguity in B contract, if fairness justifies 
correction. Furthermore, it i s  reasonable tc interpret the lan- 
guage of ASPR 8s eatablishinp mistake in this broad context as 
the example of a contractual adjustment an HPA is authorized to 
make. Therefore, the better view is believed to be that the specific 
examples of mistake in ASPR are  only illustrations of some of 
the types of mistake that  are included in the overall ASPR exam- 
ple of mistake. Accordingly, HPA’s may authorize contractual ad- 
justments in mistake eases other than the three specific ASPR 
examples if such action is warranted. 

3. M i s t a k e  or Ambiguities J w t i f a i n g  Contractual A d j u s t m e n t .  
In this part the factors in evaluating a request for contractual 

adjustment o n  the b a s s  af mistake will be examined with pri- 
mary emphasis on the three types of mistake described in ASPR. 
Unlike the other theories f a r  contractual adjustment these fae- 
tors are relatively simple. I t  must be found that  a mistake was 
made and that  the national defense will be facilitated by carrect- 
ing the mistake. The following discussion will consider each of 
these paints in detail. 

5. Fazlure to  express  zn the xi i t ten c m t m c t  the agreement 
a8 the p a r t i e s  understood i t . ’ . ”  The CAB decisions concerning 
“failure to expresa” mistakes have been reasonably uniform and 
not difficult to follow. Illustrative of this is the AFCAB decision 
in Dovslas Aircraft Co.’.‘ Here the contractor and the Govern- 
ment entered into an agreement supplemental to an existing con- 
tract, which among other things erroneously purported to settle 
any claim the contractor had for payment for performing addi- 
tional testing ordered by the Government after award of the 
existing contract. The AFCAB found that  a t  the time the supple- 
mental agreement was executed, neither the contractor nor the 
contracting officer intended that  it cover this work. On the can- 
t rary it was intended that a t  a later date the parties would nego- 
tiate an agreement compensating the contractor for the addi- 
tional testing. The supplemental agreement, therefore, failed to 
express the agreement as bath parties understood it, and can- 
tractual adjustment was authorized. 

“ ’ A S P R S 1 7 - 2 0 4 3 ( ~ )  
“ A F C A B , l l M a y 1 9 6 6  
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Another typical example of a "failure to express" mistake i s  
the SCAB'e F X C  Co,p. decision." In this case the part7es in- 
tended to inciL.de a clause in the contract which would permit the 
contractor 10 be paid progress payments a t  the rate of IO 
percent >lirtakenly, however. the parties failed to insert Ian- 
gwpe  in the contract which made the progress payment clause 
operative. The NCAB concluded that the contract failed to ex- 
press the agreement as both parties understood it, and authorized 
amendment of the cantract to include the language necessary to 
make the pronress payment clause effective. 

Because of the increasing sophistication of government pro- 
curement. "failure to express" miatakee sometimes occur as a re- 
sul t  of understandinps reached between the parties under con- 
rracts inrolvinr  the development of a piece of equipment \\-hleh is 

sequenily not reflected in the production contract. Thus, in 
ted A i , o n f t  C O ~ P . . ~ - ~  the contractor developed a jet engine 

.formaim requirements of the development con- 
e i t  vas  agreed between the parties that further 
t be required in the production contract. S o n e  

theiesi the production contract contained prorisions f a r  further 
performance testing. In deciding this care the S C A B  considered 
the prior course o f  dealings between the contractor and the Gov- 
ernment in the development of the jet engines, and determined 
thnt i t  had been the intent of the parties not to require further 
uerformance qualificar'or,. On this basis authority to amend the 
contract by deletins any such requirement was granted. 

These cases demonstrate the point that "failure to express" 
mistake cases are relatively simple. and become complicated only 
in procurement of soghist;cated equipment or systems involving 
several contracts It 1s interesting to note that many "failure to 
express" mistake cases involve uncontested fact  siruations. in 
wh'ch both the contractor and contracting aificer are in full 
agreement that the conrract did not express the understanding of 
the parties. As a result. CAB'S have had a relatively eaay time of 
disposing of meritorious requests for contractual adjustment 

the contractor which ore  so o h i o z w  
P or shoiild haze b e e n  apparent t o  the eo,itracting 

Propreis pavment c!auses perrn~t a contractor t o  be paid " a i  work 
progrrsiea under a contract,  upon the basis of east incurred, of percentage 
of  e o n p l ~ t i o n  accampliahed. or of B palt~euls i  sbge  of completion" ASPR 
Appendix E-106 

"FCAB. 4 Nou. 1868 

-"CAB. 2 5  Sun 1968 
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ofFcer.'i- Contract reformation or rescission on the basis of "ap 
parent" mistake, as permitted by the courts and Comptroller Gen- 
eral. is predicated on the doctrine that acceptance of B hid by a 
contract;ng officer who has either actual or constructixw knowl- 
edge that the bid is erronmu8 does not consummate a binding 
contract.'.' ASPR, in recognition of this rule, cantaina specific in- 
struct'ons for contracting officers, requiring that they take af- 
firmative action to verify bids which are suspected of containing 
a mistake prior to anard.'-8 Allegation of "apparent" mistake in 
bid after award, for reasons previously explained,") are usually 
processed as an extrasrdinary contractual action."' 

The "apparent" mistake cases come the closest of any to justi- 
fsing the view that the legal rules of mistake enunciated by the 
courts and the Comptroller General are followed by the CAB's in 
making their decision. This is true because like the Comptroller 
General and the courts. CAB'S assess the facts of each case for 
evidence which either caused or should have caused the contract- 
ing officer to know that  the contractor's bid contained a mistake. 
If so, contractual adjustment is authorized. The following diseus- 
Sion of two of the more recent C.4B decisions is illustrative of this 
point. 

In Wolwerine Tube Division of Calumet & M e d a ,  Ine.,'?* the 
contractor quoted a price of E3.3756 per foot for copper nickel 
allo? tubing. The contractor discovered, after delivering a sub. 
stantial amount of the tubing, that  he had erroneously calculated 
his guotation on the basis of tubing smaller in diameter than that 
called for by the contract. Based on the correct size of tubing his 
quote should have been $1.72 per foot higher. The XCAB found 
that the contractor's original qaotation was $2.58 per foot lower 
than the second lowest quotation and furthermore was approxi- 

'..ASPR 5 17-204.3(ii) .  
"'See ~enerally Doke, Mutake8 m Government Contracts-Ewor Detrc- 

"ISPRO 2-406.3(e). 
'"Siipra notes 163-168 and aecompsnyme text. 
"'It ahouid be noted that the apparent mistake doctrine i s  a development 

of procurement law concerning aubmmnon of sealed b d s  in formally ad. 
vertised pmcUrements. No distinction between negatlared contracts and 
formally advertised contracts is made in ASPR. however. m CRW af mis- 
take alleged after award. Thus, the rules of apparent mistake are applied 
t o  bath types of procurement after sward and. If ~f is determined that the 
contrseting ofRcer should have known that the contractor had made a 
mistake in his bid ~n B formally adverriaed contract OT proposal in B 
negotiated contract, contractual sdiustmenr on the brms of apparent m m  
take may be authorized. 

tionDuty of Contracting Oflcera, 18 Sw. L. J. 1 11864). 

"SCAB, 23 May 1066 
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mately $2.00 per foot lower than other recent procurements of 
the same tubing. Baaed an the wide disparity between the quoted 
price and there prices, it was concluded that the contracting 
officer should hare known that the quotation contained a mistake, 
and contractual adjustment was authorized. 

One of the most comprehensive CAB decisions on this point is 
the TCAB American Ship Building Co. decision.'&: In this case 
the contractor alleged that the contracting officer should have 
known tha t  there was a mistake in its bid on a contract for the 
construction of seven 210-foot cutters, because its bid was grossly 
lower than either of the other two bids, substantially below the 
Government's estimate of the cost of the cutters, and substan- 
tially below the price of earlier procurements of this type of ves- 
$el. The TCAB found, after carefully analyzing Comptroller Gen- 
eral decisions and other legal authority, tha t  the contractor's 
claim of "apparent" mistake was not supported by the facts, and 
refused to amend the contract. The contractor's contentions In 
this case are illustrative of three principal indicators of apparent 
miatake, as developed by Comptroller General decisions. Addition- 
ally, this case 1s a good example of the paint tha t  legal precedents 
m e  used in analyzing "apparent" mistake cases under P L .  
86-801. 

I t  is beyond the scope of this article to discuss the legal consid- 
erations of "apparent" mistake other than to paint out the basic 
considerations bearing an such cases and tha t  legal precedents 
are followed in deciding such cases. I t  should be noted, however, 
tha t  once "apparent" mistake is found, the CAB'S have on occa- 
sion taken an approach different from the Comptroller General 
and the courts in correcting the mistake. The usual relief granted 
a contractor when mistake is discovered after award is either 
correction of the mistake or cancellation of the contractor's obli. 
gatian. Vhile CAB'S most frequently follow this practice, they 
sometimes adjust the contract so tha t  the loss to the contractor 
caused by the mistake is only reduced. The NASACAB reasoned 
in one case tha t  even though the contracting officer should hare 
known there was a mistake, the mistake in bid was made unilat- 
erally and without fault on the part of the Government. I t  mas, 
therefore, decided that the amount of the adjustment authorized 
should be limited to the direct cost of material attributable i o  the 
mistake and should not include any indirect cost or lost profit:" 

This sort of compromise adjustment is considered reasonable in 

" 'TCAB, 85-804-3, 12 bov .  1968. 
'XHy.Cal Engineering. YASACAB.  27 Jan. 1966 
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light of the equitable nature of contractual adjustments under 
P.L. 85-804. The pioblem with such approach, however, is the 
difficulty in comparing the error in  hid made by the contractor 
with the error of the contracting officer in failing to notice the 
apparent mistake, and deciding how much of the cost of the mis- 
take the contractor should absorb. Therefore, while it is ulthin 
the prerogative af a CAB or an HPA to exercise diacretian in de- 
termining the extent to which a mistake will be corrected, in most 
instances the correction authorized should be in an amount neces- 
sary to put the contractor iu the same position he would have 
been had the mistake not been made. 

c .  Mutual mistake of material fact. Mutual mistake of material 
fact  is defined in contract law as a mistake shared by both parties 
concerning the subject matter, the price, or the terms of the con- 
tract. Before such B mistake affects the binding farce of the con- 
tract, however, the courts have held that the mistake must be of 
an existing or past fact (not a future event) which is material, 
Le. ,  an essential fact which induced the parties to enter the 
contract."' CAB'S in considering mutual mistake ease8 have not 
followed this rigid legal definition. Rather, as the following dis- 
cussion demonstrates, mutual mistake under P.L. 85-804 is a 
much broader concept than its contract law counterpart. 

A number of deciaions concerning mutual mistake of material 
fact  have involved situations where the mutual mistake concerned 
matters other than those hearing on contract formation. For ex- 
ample, in Firth Sterling, 1nc.;- the contract called for the prad- 
uction of an armor pierclng shell. During production i t  was 
learned that for no apparent reason the shell's trajectory WBE er- 
ratic and i t  could not be fired with accuracy. Both the Govern- 
ment and the contractor believed the problem to be the result of 
unknown manufacturing errore on the part of the contractor. 
After considerable delay and expense, the reason for  the problem 
was discovered to he insufficient paint on a critical groove on the 
shell. The Government's specifications on this point were general, 
and paint thickness aduisory. The ACAB found that the specifica- 
tions were inadequate ~n failing ta indicate the necessary thick- 
ness of paint to he applied to the groove, and that the contractor 
and the Government had been mutually mistaken in their belief 
that  the contractor's manufacturiw yrueea~ was at faul t .  This 
mistake was determined to be a mutual miatake of material fact 
justifying contract amendment 

1v l i  A x  JCR. 20, Contraeta g 143 (1964). 
'I ACAB No. 1079. 26 Sep. 1967 
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This case is a good illustration of the CAB practice of applving 
the lan~i iage of ASPR in its common or everyday meanlng, 
rather than as a lawyer might interpret it. The mutual 
mistake of material fact in F k t h  Starlmg,  I M ,  occurred after con- 
tract formation and, therefore, could not hare been an essential 
fact which induced the parties to enter the contract. Moreover the 
mutual mistake found b: the ACAB concerned an error in the be- 
lief of the parties over a production problem which was not a fact 
relating to w b j e c t  matrey, price. or terms of the contract as con- 
templated by the legal definition of mutual mistake of material 
fact. Notwithstanding this variance from the traditional meaning 
of mutual mistake, It i s  doubted that opeiating personnel or nnn- 
18w)ers would hare an? difficulty i n  ~greeii ip that  the mistake 
mas mutual, and that it was a material fact became the erroneous 
belief that the contractor's production process was a t  fault cost 
the contractor a substantial sum of 

A second important variation of mutual mistake of material 
fact from the strict legal cnncept is that iinder P L. 83-804 a mu- 
tual miatake of mateiial fact concerning a future event may jus- 
r i f r  contractual adjustment. In  RCA Victor Co. Lid.,'" the can- 
tractor was to produce sophisticated communications equipment 
to be used in the U S  space program Because af design problems 
the contractor experienced much higher cost than anticipated by 
elther party, resulting in the contractor's suffanng a substantial 
loss. The SASAC.IB cansideled the key issue of the case to be 
d i e t h e r  the parties w i e  mistaken in failing to foresee the extent 
of the de\elopmmtal Xwmk necessar: t o  perform the contract. 
Concluding that the parties had failed to foresee the nature and 
extent of engineerma developmental a o r k  ultimately required to 

' .knothe? case I" Khlch mur~w.1 mistake of material fact  X ~ S  f a m d  vhich 

rnlrtaken as 10 the subject matter. the venfied price the contractor intended 
t o  bid, or the terms a t  the contract. Rather the mutus1 mistake N a b  t o  Bn 
underlylne collarrra: condition lihich had no d i m .  beaimg on -.he format!on 
af the contract. bur dld c a m e  rhe contractor to m m s l ~ u l a ~ e  his bid and 
the G o ~ e r n n m t  t o  accept It B I  aeio:ate ( A  wod argum-nt could be made 

Jhollld have been t x a t e d  as apparent mistake under AC'PR I 

E. li Dee. 1968 
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be performed, the NASACAB authorized contractual adjustment. 
Thus, unlike the contract Ian situation in which a contractor 
must bear the burden of unforeseen difficulty of performance, in 
the proper case a contractor may obtain a contractual adjustment 
mitigating such miscalculation under P.L. 85-804 as a mutual 
mistake of material fact.'88 

The foregoing discussion is not intended to imply that all cases 
of mutual mistake under P.L. 88-804 are other than the situation 
contemplated by the contract law definition. Tkis is demonstrated 
in the ACAB decision in Avco Corp.lBY Here the contractor and 
the Government entered a maintenance contract for government 
radar stations, some of which were situated in isolated locations. 
Since both the contractor and government procurement pelsonnel 
had not been involved in previous contracts covering this service, 
they were unaware that per diem had been paid to the previous 
contractor's employees assigned to the isolated stations and failed 
to  include thia factor in the contract price. Without this payment 
the contractor would hare been unable to man the isolated sta- 
tions and, in fact, incurred much higher cast than anticipated by 
paying employees assigned to these stations pes diem even though 
the contract did not provide for it. The ACAB found that the con- 
tractor and the Government were mutually mistaken as to a m a  
terial fact effecting price, and permitted contractual adjustment. 

d. Other mistakes .  The three specific examples of mistake dis- 
cussed above cover the great majority of mistake cases that  may 
be expected to arise under P.L. 85-804. Since these examples are 
not exclus~ve, '~'  however, other cases of mistake deserving consid- 
eration undei P.L. 83-804 are possible. While i t  is not feasible to 
anticipate every situation which might fit the category of "other 
mistake," analpie of the few CAB decisions concerning "other 
mistake" reveals that  most such c a ~ e s  involve unilateral mistake. 
The best example of this point is the decision in  Machinerz, S Q k S  
Co.I4' Here the contractor had committed an inadvertent clerical 
error in adding up a column of fipures. Thia was established by 
comparing the contractor's scratch sheet used to compute his 

"'Hayes Internalmnal Carp., NASACAB, 18 Nov. 1866,  is another ease 
in which eontraetual adiuatmenf vas  authorized on the basis of a mistake 
concerning B future event. Here It v a s  eanelvded "that the Government and 
Hayes made B mutual mistake as t o  matmal  factor I" f a i l i ng  ta realize 
or anticipate, m advance of the execution of the contract, the number of 
drawing changes =hich i r ou ld  be required during the course of prfarmanee 
"9 the rnnirart  'a 

"'Hayes Internalmnal Carp., NASACAB, 18 Nov. 1866,  is another ease 
in which eontraetual adiuatmenf vas  authorized on the basis of a mistake 
concerning B future event. Here It v a s  eanelvded "that the Government and 
Hayes made B mutual mistake as t o  matmal  factor I" f a i l i ng  ta realize 
or anticipate, m advance of the execution of the contract, the number of 
drawing changes =hich i r ou ld  be rsauired durinn the course of Derfarmanee 
"9 the rnnirart  'a . . .... .. .. .. ... 

'=ACAB No. lDBZ, 17 Oct. 1568. 
"'Suwa notes 168-171 and accmnganying text 
'" NASACAB, 20 Jun. 1567 
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offer \Tith the contlactor's published price list for the items in- 
volved. The error  \vas not  30 great, hoxueyer, that the contracting 
officer should h a w  known that a mistake had been made and, 
therefore, >>as ii unilateral erroi of the contractor's made without 
fault on the part  of the Government. The SASACAB found that 
since the eiror I \ B S  purr l r  madi-ertent, considerations of fairness 
and q u i t ?  d id  not permit the Gove~nment to receive the entire 
benefit of the contractor's error The contractual adjustment au- 
thorized. however. d i k e  most adjustments on the basis of mis- 
take, did not piace rhe contrxtm ~n the same position he would 
have been had t i l e  mistake not been made. Instead the contract 
price w . r  Increased only enough to cover the coat incurred by the 
contractor 8s a result of the mistake but did not alloiv a profit on 
that portion of the contract. 

The AFCAB used a simiiai rationale in C6-.kf Associates. i*3 
Here the contractor's offer was significantly lower than the sec- 
ond lowest offer. The Government asked the contractor t o  verify 
his offer, which he did. Subsequently the contractor discovered 
his error and requested correction. The AFCAB concluded that 
while Air Force per3onnel had acted reasonably and, therefore, 
were in no way at fault for the mistake, the fact remained that 
the Government had received supplies worth substantially more 
than the Government paid. Therefore, a contractual adjustment 
was authorized correcting the contractor's umlateral mistake by 
Inc ream8 the contract price by the amount of the contractor's di- 
rect loss excluding general and administrative expenses. 

1 defense. The final factor to con& 
the national defense will be faeili- 

tated by correcting the mistake ASPR prorides euidance on this 
point in the fol laoing ianguape: ".\mending contracts to correct 
mistakes with the least possible delay normallr will facilitate the 

corrected expeditiously and fai  
This provision establishes an objedlve standard io1  facilitation 

of nations. defense in mistake cases. As previously discussed, 
under this awroach the national defense is facilitated by adjust- 
inp contracts even t hwgh  there is obviously no direct benefit to 
t h e  Goreinment t o  do so. Again the concept is that  b y  treating an 
individual contiaetclr falrl,. the defense procurement program 
will be Indirectls- enhanced by showing other contractom that 

"'AFCAB, 2 Jbn. 1965 
"ASPR 5 17-204.3. 
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they tuo may expect to  be treated fairly by the Government. This 
is not to say that in some unusual cases the equities of the circum- 
stances may be such that, in spite of a mistake that would nor- 
mally support contractual adjustment, overall considerations of 
fairness preclude adjustment. 

C. Z.VFORMAL COWMITMENTS 
As pointed out previously the apparent authority doctrine does 

not apply to government agents.'81 In the normal course of govern- 
ment business, however, situations sometimes develop in which 
persons furnish services or supplies in reliance on the apparent 
authority of government agents who in fact  do not have authority 
to enter a binding contract on behalf af the Government. As a re- 
sult the Government receives the benefit of supplies or services 
while the person furnishing them has no legal remedy f a r  obtain- 
ing payment. In passing P.L. 85-804, Congress provided a basis 
for paying persons who have suffered a loss under these circum- 
stances. ASPR expresses this authority in the following lan- 
guage: 

. . .  . 
It is important to note two limitations an use of this authority. 

An informal commitment may not be formalized unless a request 
for payment haa been filed within six months after a person ar- 
ranges to furnish or furnishes supplies or services in reliance 
upon the commitment,18. and unless i t  is found that a t  the time 
the commitment was made it was impracticable to use normal 
procurement Furthermore, as in all extraordinary 
contractual adjustments, an  informal commitment may not be 
formalized unless it is determined that such action will facilitate 
the national defense. The following discussion will consider the 
scope of informal commitment, the significance of the limiting 
factors, and the question of facilitation af the national defense. 
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1. The I n . f o m l  Conbmttment 
Informal commitments arise when a government agent without 

authority orally or in writing requests supplies or services, or 
when from the facts and circumstances of a case an implied re- 
quest for the supplies or services i s  shown. The following is an 
analysi8 of each of these situations. 

Cases of oral and written informal commitments are reasona- 
bly simple to eraluate. Such cases are examined for evidence of 
an oral or written informal commitment by a government agent, 
reliance and goad faith by the person furnishing or arranging to 
furnish the supplies or services, and benefit received by the Gor- 
ernment or cost incurred by the person in arranging to  perform. 
If all factors are present, and provided limitations on formali- 
zation are n o t  applicable, the informal commitment is formalized 
by entering a contract covering the commitment. 

Federnl Pacific Electric C O . ” ~  is a typical case of 01.81 informal 
commitment. Here the company had a contract with the Navy 
under which it was to  furnish up to 300 hours of engineering ser- 
vices. As a remilt of increased requirements the 300 hours of engi- 
neering services were performed much sooner than anticipated. 
After improper a s su r~nces  by a. Navy agent that the existing con- 
tract would be modified t o  cover additional service8 required, the 
company performed 860 more hours of services without contrac- 
tual coverage. At this point the Navy refused t o  modify the can- 
tract because to  do so would constitute contracting after perform- 
ance in  violation of regulations and law. The NCAB found that 
the company had ielied in goad faith upon the assurances of a 
government agent and that in fairness i t  should be compensated. 
As none of the limitations on formalization of informal commit- 
ment were applicable, extraordinary contraetusl action was au-  
thorized. 

The AFCAB decision in Arrojet-General Gorp.‘,: (AerOJet) is a 
good example af an informal commitment based on a a r i t t en  re- 
quest, being authorized even though the Government never re- 
ceived the requested supplies. Because of the long lead time re- 
quired for production of racket engines, Aerajet was improperly 
notified in writing to proceed with certain aspect8 of the work 
during preliminary contract negotiations prior to contract award. 
Aerojet proceeded on this basis and thereby incurred costs. Be- 
fore contract award, B cut-back vas  ordered in the rocket pro- 
gram, and the contemplated procurement of rocket engines from 

‘*kCAB, 12 Aug. 1866 
‘ m  AFCAB, 14 Jan. 1866. 
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Aerojet was cancelled. The AFCAB had little trouble in finding 
that Aerojet had relied in goad faith an the written request of a 
government agent to begin preliminary work, and authorized the 
informal commitment to be formalized to compensate Aerojet for 
incurred cost. 

Implied informal commitment is a development primarily of 
the ACAB. The best recent example of an implied informal com- 
mitment which demonstrates the correct approach in these situa- 
tions is the St. Lovis-San Fra.*cisca Railway Co. decision *01 (her- 
eafter referred to as Frisco). Here Frisco had furnished rail 
switching services for Fort  Leonard Wood, hfissouri, for 15 years 
an the basis of a one-year contract made in 1950 and renewed an- 
nually thereafter. In 1965 the Government decided to negotiate a 
completely new contract. Negotiations were conducted and agree- 
ment on the new terms reached. At this point the proposed new 
contract was forwarded f a r  apuroral to higher authority within 
the Government. As a result of inexplicable delay on the part  of 
the Government in reviewing the proposed new contract, Frisco 
furnished switching Service8 for approximately 18 months with- 
out contractual coverage. In an effort to be compensated for these 
services Frisco requested under P.L. 85-804 that a contract be 
written to cover the already furnished services on an informal 
commitment theory. When the case was heard by the ACAB no 
evidence was presented by either the Government or Frisco which 
indicated that a government agent either orally or in writing re- 
quested the switching services. The ACAB authorized fomaliza- 
tian, however, an the basis of an implied informal commitment 
using the following rationale: 

Since implied informal commitment is not specifically men- 
tioned as an example of informal commitment in the ASPR provi- 
sion describing informal commitment, as a r e  oral and written in- 
formal commitments, Some writers have taken the view the 
HPA’s may not formalize implied informal commitments, but 
must forward such cases to their department’s CAB for 

ACAB NO. 1091. 13 May 1968. 
Id.  at 6. 
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coneideration." The better n e w  is believed t o  be that the exam- 
ple of the type cf informal commitments which an HPA may for- 
malize are those in ahich persons hare taken action vithout a 
formal contract, The additional langllage in ASPR, citing oral 
and written instructions from a government agent as an  example 
of informal commitment, then become only sub-examples or non- 
exclusive instances when informal commitment may occur. HPA's 
are considered to have authority, therefore, to formalize implied 
informal commitments, as wel l  as rhos? resulting from unautha- 
rized oral and written instruction, provided formalization does 
not otherwise exceed the limitations on an IIPA's authority to act 
under P.L. 85-E04.91a 

2 I?nprirnetirob,Iity of  Csing Sormnl Procurement Procedures. 
Except for the requirement that an informal commitment mav 

not be formalized unless It is determined that at the time the com- 
mitment was made it  was impracticable tO use normal procure- 
ment procedures; ' informal commitment cased would be the least 
difficult extraordinary contractual action theory to understand. 
Application of this requirement, however, has caused considera- 
ble confusion. The result has been that some meritorious informal 
commitments have not been favorably considered, whereas others, 
probably less meritorious, have been formalized. This occurs be- 
Cause with the benefit of hindsight it is nearly alw.yb possible to 
see some wag normal procurement procedures could have been 
insed to procure the supplies or services in issue. Such a strict ap- 
proach to this requirement, however. virtually eliminates infor- 
mal commitment as a basis for contractual adjustment. At the 
other extreme is the \-ieiv that, provided there 1s no evidence that 
the mfoimal commitment was used as a convenience or to circum- 
vent normal procurement procedures, the informal commitment 
should be fmmalized:' This amroach m e r  too far the other VIRY .. ~ 

. 'Supra note3 169-171 and aeeanpan3lng text .  
The ACAB haa officially adapted this ~ i e w ,  ah indicated by ACAB 

letter to HPA'r dated 21 April 1968, m b w l  Authority of Heada of 
I :a Formalize Informal Commitments-ASPR 17 204.4. 
HPA'a that they may formalize implied informal commit- 
stood that the ACAB informally dibeuised this ~ C I -  

17-2044 s i t h  the S C A B  end .AFCAB and tha: both 
these board? agreed with the ACAB interpretation 
"'ASPR 5 17-201.l(d) 
'* Janren, Public Law R - 8 0 4  and E ~ t r o o  

GEO. L J. BEB, 997 (1967):  Gor'r COSIRACTOR BRIEFIS0 PAPERS Ertrn  
ordinaird R e L e f  Ctzdrr P.L. 85-804, No. 86-3, June 1966 Thii mew i s  based 
on a series of ACAB decision? which found imp~8eficsbil . tp of urmr n o m d  
prueuremenf procedures ir circumstance% athcr ihsn ~ g e n c y  or military 
necessity I C . # ,  mlrrake. error. . ~ m r a r e e )  The *CAB has retreated sub- 
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by ignoring the clear meaning of the requirement that  use of nor- 
mal procurement procedures must have been impracticable and, 
more importantly, is not supported by the apparent intent of Con- 
gress in expressly including this restriction in P.L. 85-804. 

The legislative history of P.L. 85-804 shows that Congress was 
concerned that this law might be used to dodge normal procure- 
ment regulations and procedures by a b u i n g  the authority to for- 
malize informal commitments.2o- As a result the impracticability 
requirement was included in P.L. 86-804.'0B I t  is important to 
note that an "impracticability" finding had not been required for 
formalization of informal commitments in earlier laws similar to 
P.L. 85-801. In the Hause Report concerning P.L. 85-804 this 
new restriction was recognized with some indication of its pur- 
pose as fallows: 

A considerable number of si tuatmns have ariaen in which persona 
have furnished material or serncer without a forms1 Contract, rely- 
ing in good faith upon the apparent au thmi ty  of offl~ers 01 em- 
ployees of the Government. . . . A s  a result frequently the Govern- 
ment findn itreif in a dilemma. On the one dand i t  benefits from the 
material. received or ~ e ~ v i e e s  rendmed by a contractor s d i n g  in 
good faith,  but on the other there is a need far maintaining B oliey 
of contracting only by authorized pereannel through authorize! plo.  
eedurea. In permitting adminiitrst ive formalirst ian of informal 
commitments which were made because It WBQ impracticable a t  the 
t ime ta utilize normal procurement procedures, this bill present8 B 
desirable ralutian of rhore competing Interests. In doing SO, It eontm- 
"e%, with come restriction, the formalization policy developed under 
tltie 11.- 

The CAB decisions interpreting the "impracticability" require- 
ment defy synthesis. This in itself is some evidence of the prab- 
lem of balaneinn the competing interest described in the House 
Report. The bulk of CAB decisions in which "impracticability" 
has been found concern emergency or military necessity situa- 
tions. Thus, the NCAB has found use of normal procurement pro- 
cedures impracticable when the urgency of the work required to 
complete ships was such that there was insufficient time to use 

atantially from Its liberal interpretation of th i i  requirement 8% evidenced 
~n Its  deciaion in Bell Aerospace Ca., ACAE KO. 1088, 19 Api, 1968. Here 
the ACAB found tha t :  "1111 is not msnifeat from the evidence before 
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normal procurement procedures.?" The NCAB found, however, 
that it had not been impracticable t o  use normal procurement 
procedures in a "on-urgent situation, even though an agent af ihe 
Savy  specifically directed that work be started.?" 

The ACAB has concluded that use of normal procurement pro- 
cedures wa? impracticable when execution of a contract was de. 
layed as a result of the sudden large build-up of U.S. Forces in 
Vietnam.ZL2 Nevertheless, in circumstances in which all that could 
he shown was that there was no intent to circumvent normal pra- 
curement procedures. the ACAB declined ta find that it had been 
impracticable to use normal procurement procedures.':' 

Both the ACAB and AFCAB have considered cases which 
might be called emergency or urgency situations, but are perhaps 
better catesorized as circumstances in which normal procurement 
procedures were inadequate. In Aerojrt-General C O ~ P . ~ ~ '  the Air 
Farce developed a requ'rement for delivery of a rocket engine by 
a date which necessitated Aerojet to begin preliminary work 
iirior to  the time nesatiation of a contract using repular proce- 
dures could be completed. The AFCAB found that the long lead 
time required for the production of the engine8 caused it to be im- 
practicable to use normal procurement procedures to accomplish 
the procurement. In St. Louis-San FT 
ing regulation6 required the procuring activity to siibmit a pya- 
posed contract f a r  vital rail switching services ta higher head- 
quarter5 prior to its execution. After considerable delay it was de- 
termined that this regulation was in fact not applicable to  the 
contract, although It appeared to be. As a result of the delay in 
reaching this decision. rail switching  service^ were performed 
without contractual coverage. The ACAB found that under the 
circumstances normal procurement procedures were not available 
a t  the time that the Services were required and, therefore, it was 
not feasible to follow them 

These dec'sions, *." considered along with the legislatjve history 
of P.L. 85-804. lead to  the condudon that finding use of normal 

Federal Paeifle Electric Ca., NCAB, 12 Aug. 1966. 
"'Consolidated Controls Coip.. NCAB, 14 May 1964. 
*" Republie of Vietnam, ACAB No. 1082, 17 Mar. 1967. 
"'Bell Aemepaee Carp., ACAB KO 1088. 19 Apr. 1968. 
"'AFCAB, 14 Jan. 1966. 
*" ACAB No 1091. 13 Xay 1968 
*'* Numeraus other CAB decisions could be related which vary from the  

general parsmetera of the impracticsbility requirement illustrsted in the 
decision. dlaeuaned above. For the P Y I P O S ~ S  of elarlfylng the proper BP- 
plication of this r e ~ u ~ r e m e n t ,  hawever. they are considered representarire 
of the berr approach t o  this issue. 
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procurement procedures impracticable a t  the time the informal 
commitment was made is not difficult in situations involving ur- 
gency, unusuai military developments, and inadequate procure- 
ment procedures. It becomes more difficult to find true impractica- 
bility in situations when error, negligence, or ignorance is the 
primary reawn that normal procurement procedures were not 
followed. This is true even though the Government may have 
clearly received a benefit. This latter point upon occasion has 
caused both CAB'S and legal writers to rationalize that a literal 
appl'cation of the impracticability requirement was not intended. 
Contrary to this view, however, i t  seems clear that Congress de- 
sired to restrict the use of informal commitment and believed 
that the impracticability test was the fairest n a y  to accomplish 
this purpoBe without completely denying informal commitment a s  
R basis for extraordinary contractual action. Accordingly, while a 
liberal approach is recommended in resolving close cases, some 
showing that use of normai procurement procedures was truly 
impracticable is required before forhalization of informal com- 
mitment ia authorized. 
3. Reguest for Payment .Uwt B e  .Made Within Siz Months. 
The second special lim;tatian on formalization of informal com- 

mitments is that  a request for payment must be made within six 
months after arranging to furnish or furnishing the supplies or 
services in reliance lipan the commitment.*l. The obvious intent of 
this requirement i s  to prevent stale allegations of informal com- 
mitment and in most cases poaes little problem in application. On 
the other hand, since informal commitments frequently arise in 
circumstances which are confused or involve exigency, requests 
for formalization and payment of a commitment as an extraordi- 
nary contractual action sometimes are not filed until well after 
the specified time has elapsed. 

CAB'S have consistently taken an enlightened approach to this 
requirement by determining if some act of the contractor's may 
reasonably be construed to have constituted a request for pay- 
ment within the required six-month period. If the facts support 
such a conclusion this will be considered satisfactory compliance 
with the requirement. Illustrative of this point is the St. Lousi- 
San Francisco Railway Co. decision.laE Here Frisca furnished 
snitching services to the Government for 18 months without con- 
tractual coverage, vouchering a t  the end of each month for the 
services. The Government accepted these vouchera but did not pay 

"'ASPR 5 17-205.l(d) 
ACAB No. 1001, 13 May 1968. 
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them uendinp \what bath Fr'sco and the Government thought 
would he speedy approval of a proposed contract COverinF the al- 
lead? performed services. When it was discovered that only 
under P L .  85-804 could Friseo he compensated, the question 
aroae whether the informal commitment could be formalized for 
m y  more ihan the six months immediately preceding Frisco's 
P.L. 85-804 application. The ACAB had little difficulty with this 
issue, finding ihat the monthly vouchers submitted by Frisco con- 
stituted a timely request for payment for each month's services 
even though they  re noi formally styled 8s requests for pay- 
ment of an informal commitment. 

This approach is considered appropnate and realistic. I t  recog- 
nizes that frequenily It i d  not uniil n e l l  after six manihs that 
many person? who hare acted in reliance on an informal commit- 
ment knoir they may obtain compensation only through a P.L. 
65-804 application Therefore, It is the fairest method of dealing 
wiih these situations and still protects the interest of the Govern- 
ment by requiring that some effort must have been made to obtain 
payment iwrh'n SIX months. * 

4. F a d t a t t o n  o f  t h e  Sattonal D e f e n s e .  
Like government nction and mistake. a finding that the "a- 

tional defenre w 1 1  be facilitated is required before an informal 
commitment may be formalized. Also, like mistake and govern- 
ment action. the test for fncilitation of the national defense in in- 
formal commi:ment c a s e ~  is objective. The objective test for facil- 
itation af the national defense is based on fair  and expeditious 
treatment of all contractors. A fairness finding ie particularly 
easy to make in informal commitment cases where the Gorern-  
ment has received \-ali,e for which it has not paid. Renardless of 
receipt of value by the Government, however ( e  g. the Gorern- 
ment does no; receive value when a person only prepares to per- 
form in reliance an m informal commitment but does not aetualls 
complete performance), under the objective test It also facilitates 
the national defense to formalize such commitments. Thus, if a11 
other elements of informal commitment are met and none of the 
limitations apply. a finding that the national defense will be faci- 
hted bv farmallzlne the commitment is aDDroDriate in VlrtUdlV .. . 

""Yo case L? known ~n rhlch anything other than a mi t ten  request 
for payment has sufficed ab B request for payment. In Fidelitone Microwave. 
Inc.. ACAB No. 1098. 15 A m  1969. the ACAB r e f w e d  t o  find. five veais 
after the alleped eammtmenr was made, that a povernment agent's verbal 
surgentm of a eourae of a e t m  m m h n g  a technical problem constituted, 
by mpl : ea fm,  r e c o ~ m t l o n  of  B rewes f  far payment far any r a r k  done by 
the eontiactor ~n folloirmg the a i g p e r f m  
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every case. Only when Some unusual factor exists negating the 
equities favoring the person who acted in reliance on the commit- 
ment should formalization be denied on the basis that  i t  will not 
facilitate the national defense. 

D. THE GESERAL POWERS OF A CAB 
CAB's normally evaluate cases forwarded to them on the basis 

of the three standard examples of contractual adjustments de- 
scribed in ASPR. Unlike HPA's, however, should none of these 
examples apply, CAB's have additional authority to act. This au- 
thority is contained in the ASPR 5 17-204.1: 

Although i t  1% obviously impombie t o  predict or enumerate, sii the 

per are e e l  forth in 17-204.2 through 17-204.4 [amendment without 
connderatian, mletake and informal commitment]. Even if all of 
the factors contained in any of the examples are present, "her fse- 
tom or consideratiom in a particular case may warrant  demai of the  
request. These example% ale  not intended to exclude other case8 
where a Contract Adjustment Board determinee tha t  the eireum- 
staneea wamant  action= 

~ ~ ~ ~ ~ ~ f ~ ~ ~ ~ ~ b ~ t ~ ~ ~ ~ ~ ~ ~ ~ p ~ h ~ h ~ ~ ~ ~ ~ w ~ ~  ;:t;;P::yzpE: 

This general power to act is the area of CAB activity which is 
in the greatest degree of flux and accordingly the most difficult to 
bring into sharp focus. Early decisions citing the general powers 
of a CAB used this authority to clarify or amplify the ASPR ex- 
amples when difficulty was encountered with squaring the facts 
of a case with a particular example."' More recently the trend 
has been to consider the general powers as something more than 
simply permitting CAB's flexibility to fit fact situations to the 
ASPR examples."' Now the general powers are being used a s  a 
basis for coniidering cases nhich do not fit the ASPR examples, 
but otherwise involve the equitable principles and procurement -___ 

'a ASPR 6 17-204 1. 
"''E.P.,  University of Alabama, ACAB Xo. 1024, 6 Mar. 1961. In this 

case implied informal emmitment  was retagnixed as a type of infarmal corn- 
mitment, in addition to oral and writ ten cammitmenb. 

"'The need to use the general powers for thii  pnrpose is questionable 
in the first mstance. The v i e r  preriavsly expressed in this article i s  tha t  the 
ASPR examplee of informal commitment and miztske are broader than  
heretofore recognized The reason behind this strict  interpretation of the 
ASPR examples ia beliered to have been the resuit of a reasonable exercise 
of caution in the early administration af the authority granted by P.L. 
8:-804. With the benefit of experience this early caution ~ p p e s r ~  to h a w  
been unnecesrars. Unfartunately and unneeeaaarily, hawei.er, a confusing 
line of  resrnning has developed from thew early decisions which dintin. 
guieher he t reen  kinds of eases a i  mistakes and informal commitment in 
which only a CAB may authorize adjustment with the result  tha t  t h t  
H P A k  authority to act in aome ease8 has been incorrectly iimited. Supra 
note 171 and accompanying text. 
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eoals contamad in P.L 86-804. The following discussion I S  an ea- 
nmination of some of the caws in which the general powers the- 
ory has been used and an analysis of the potential of this theory. 

1 Cimimstanees arid lntrrnntioirnl C m s i d e m t i o n s  
n Welis decision, zL used to introduce this article. is 

one of the beat illustrations of the proper ~ 1 8 8  of the general pow- 
CIS.  In this case. as a result of the Cuban crisis. the contractor 
was the victim of a series of events completely beyond his control 
and of a nature that could happen only to a defense contractor. 
Had the contractor been held to the strict terms af the contract. 
he would have suffered serious losses. In this situation :he ACAB 
properly considered this a case beyond the three standard ASPR 
examples which wvarranted action under the general powers. The 
ACAB reasoned that fairness required that the contractor he 
given relief from the inequitable terms of the contract and .  on an 
cbjective basis, determ'ned that such action would facilitate the 
national defense by encouraging other contractors to cnntinuc 
performance ~n emergency eitutions not anticipated by the 
parties a t  the time the contract was entered. 

Another prominent area ~n which the general powers have been 
utilized concerns situations which arise in foreign countries. An 
example of this i s  the Ginncarlo Guidi decision.'" Here m Italian 
fisherman retrieved an Army drone airplane (voluntarily accord- 
ing to Army personnel) which had crashed in the Adriat;c Sea. 
The fisherman's claim for  payment for theae services \\-a5 ulti- 
mately paid as an extraordinary contractual action using the gen- 
era1 power8 theory. Althourh not spec?fically articulated in the 
decision, consideration of internariuna! goodwill played ii rubstan- 
tial part in the decision to use P L 85-801 in this case. This ap- 

e of the uses of P.L 86-804. 
contemplated a t  the eing considered hp Congress 
v a s  to permit extrao ctual action in f0reig.n areaa 

prestige of the United States 
and preserving amicable relations with friendly countries *?I 

These two C S S ~ S  show the flexibility P.L. 85-804 pro\,ides in sit- 
uations that cannot be anticipated, but will arise in the normal 
course of defense procurement operations. Prorided there is I! 
bas's far shoaing that extraordinary contractual action will fa- 
cilitate the national defense. such as in the interest of interna- 
tional goodwill, fairness. or some other appropriate rationale con- 

%"ACAB No. 1053, 15 Apr. 1963. Supra no@ 4 and secamianylnp text 
='.4CAB KO. 1044. 31 May 1962. 
"Szpp7a note 6 4  and accompanying text. 
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templated by the purpose of P.L. 85-804, there should be no hesi- 
tation on the part of CAB's to authorize such action under their 
general powers. Correspondingly, HPA's must be alert to this PO- 
tential use of P.L. R5-804, so thst  these cases will he properly 
channeled to their department's CAB for consideration as an unu- 
sual case.pse 

2. The Gsneral Powers and Non-Consmaua! Acquiaition of 
Supplies. 

Currently the most important question concerning the use of 
the general powers involve8 reliance on this theory to take ex- 
traordinary contractual action when the Government has received 
B benefit from a private person without contractual coverage. 
These cases involve quasi informal commitments 
where use of normal procurement procedures was practical,laD 
and military operations such as those involved in the Dominican 
Republic crisis in 1965 and the civil d4sturbances in the United 
States in 1968.1*a The following discussion is intended to point out 
the major factors bearing on the use of the general powers in  
these cases. 

a. Quasi eontract and info-! commitments where U S E  of nor- 
ma! proeiirement p r a e e d w e s  was praetioal. The view is fre- 
quently expressed that P.L. 85-804 was intended to provide a 
means to pay any person who furnishes something of value to the 
Government for  which he has not been compensated. This atti- 
tude has resulted in extreme pressure on those responsible for ad- 
min'stering P.L. 8;-804 to authorize extraordinary contractual 
action in many eases not originally contemplated by the statute. 

Paramount among such cases are those where an informal cam- 
mitment has been made but use of normal procurement proce- 
dures was determined to have been practicable, thus precluding 
formalization. In most of these cases it is clear that government 
agents have misled the contractor, and the Government has re- 
ceived a benefit. Notwithstanding the obvious equities in favor of 
the person furnishing supplies or Services in such cases, Congress 

" S e e  ASPR 8 1T-203(a) ( i i i )  (E). 
""Qvasi eanrracr for  purposes oi  thin article include3 only these cases when 

rho Government did not request or consent t o  performance, %.e., performance 
was 'aluntary. 

" ' T b s e  c a m  i nvoke  eanaent on the part of the Government; however. 
~ i n c e  formalizstlan i d  precluded on an informal commitment theory, the 
qneatmn is raised whether the benefit received by the Government may be 
compensated on the basia o i  quasi eontract. 
"'In these eases mpplies are acquired by the Government without eonaent 

of rhe D ~ O I .  
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specifically addressed this issue by restrictinp. formalization only 
to those cases ahere i c  I F  found that it was impracticable t o  hare 
used normal procurement procedures.?" In the face of this clear 
mandate it i s  concluded that If the facts of a case shov an infar- 
mal commitment. but that normal procurement procedures were 
practicable, the general pmvers of a CAB are not alailabie to cir- 
cumvent this reStmtion.*" 

In quasi contract situations, where no informal comm:tment 
has been made by government agents, the equities are less 
clearly on the side of the person Ivho voluntarily furnished rup- 
plies or services on the assumption that he would he paid for the 
benefit bestowed on the Government In considering the applica- 
bility of the general powers theory to these casea it IF important 
to note Cangr~ss 's  concern orer  the potential use of P.L 8;-804 
to circumvent procurement procedures i n  informal cammtrnent 
cases and the corresponding requirement that formalization may 
not be authorized unless use of normal procurement procedures 
was impracticable. The result 1s that in some informal commit- 
ment cases. where the equities are more favorable to the person 
furnishine supplies or services than in quasi contract cases. ex- 
traordinary contractual action is precluded It follow that in  
quasi contract cases concerning suppl~ea or services normally pur- 
chased using regular procurement procedures. the same hasic con- 
siderations that apply to informal commitment cases apply. Thus, 
If normal procurement procedures were practicable, extraardi- 
nary contractual action should not be authorized. Furthermore, 
since there has been no misrepresentation by eorernment agents 
in quasi contract cases, serious consideration must be given to the 
propriety of compensatinp persons ix-ho hare acted prematurely 
and not necessarily in the best interest of the Government 
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Whether it facilitates the national defense to take action in such 
cases is highly questionable.*'* For these reasons it is concluded 
that,  as a general rule, quasi contract cases not connected with 
military operations discussed below should not be favorably con- 
sidered under P.L. 85-804.*" 

b. Aepuisition of property diLring emergeneg militara opera- 
tions. Over the years xwrious international and national rules 
have developed concerning the right of private persons to restitu- 
tion for property taken or destroyed during military operations. 
The international rules of land warfare, however, do not cover 
military operations such a8 those which occurred in the Domini- 
can Republic crisis in 1965 or those conducted within the United 
States during the recent civil disturbances. Additionally, the stat- 
utes allowing claims against the United States are generally not 
applicable in these situations. Due to this gap in the law the ques- 
tion has been repeatedly ra'sed whether action under P.L. 85-804 
is permissible to  reimburse persons who have had property taken 
or destroyed by military personnel during emergency military 
operations. 

Review of the legislative history and the law itself shows that 
P.L. 85-804 was developed to provide flexibility in the defense 
procurement program to solve problems confronting government 
procurement personnel in their efforts to obtain required supplies 
and services for the operation of the defense effort.l" Sothing in 
these .wurce8 indicates that  it was ever contemplated that P.L. 

~ 

'*It is not questioned tha t  the rule of law precluding suit  ageinst  the 
Government on a quasi eontract  theary i s  harsh.  However. nothing in the  
legislative history of P.L. 8i-804 indicates tha t  i t  WBS intended ta Overturn 
this long standing rule per se. Furthermore,  both this rnle snd  the rule of 
lalv concerning t h e  "on-spplieability of the apparent authority ta govern- 
ment contracts were in existence a t  the t m e  P.L. 85-804 was passed, I t  
must be aswmed tha t  had Congreaa desired ta siieviate the harshness of 
the quam contrset rule 8 8  i t  appiiea t o  defense contracts in P.L. 8 5 4 0 4  i t  
w u i d  have made specific refemnee to this intent in the reports 01 the law 
itself, 8s i t  had done with the apparent svtharity rule. 

""In Hughes Aireraft Co., ACAB No. 1097, 21 APT. 1869, the e m t m c b r  
deviated from the contract by performing repair  work prior t o  obtaining 
~ p p m v s l  from the Government. The ACAB found tha t  no informal eommit- 
ment ordering the work had been made by government agents. In reapanse 
to the queation which ba~iea i ly  WBQ whether a w a s i  contract theory was 
applicable beesuae of benefit received by the Government, the ACAB ruled 
tha t  the benefit to the Government of reeeii ing yepair work more expedi- 
tmudy than  the contract terms ailawed (and by implicstian the value of the 
regair work) by itself did not jvetify contrsetual adivstment because to do 
80 would encourage c a r e l e ~ ~ n e e ~  and laxity on the par r  of persons engaged 
in defense work, in vialation of ASPR S 17-102(b).  

'"SSS e.g., H.  R. REP. NO. 2232, 85th Cong., I d  Sens. (1968). 
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85-804 be used as a means of making restitution to persons who 
have suffered losses as a result of larceny or destruction of prop- 
erty by military personnel during military operations. In short 
P.L. 85-804 is not a claims statute. 

This v i m ,  however, does not preclude extraordinary cantrac- 
tual action in all situat;ons which might a r m  during military op- 
erations in domestic civil distubances, or under circumstances 
similar to the Dominican Republic crisis. This is true because 
while military operations are being conducted, there may be pro- 
curement going on in the zone of operations, using normal pro- 
curement procedures.ids In these circumstances extraordinary con- 
tractual action is permissible on the same basis as i t  would be in 
any defense procurement conducted in a less dangerous environ- 
ment. Addit'onally, little difficulty is encountered in using P.L. 
85-804 when the Government acquires pmperty as the result of a 
military member making an informal commitment. It is difficult 
to think of a situation which more aptly encompasses the crite- 
rion of informal commitment than when a person in reliance on 
the apparent authority of a military member acting in an emer- 
gency operation furnishes supplies or services to our military 
forces. The major question, therefore, becomes whether restitu- 
tion for property taken withmt cansent of the owner by our mili- 
tary forces far direct support of these operations (what in a dc- 
dared war would be considered requisitioned or confiscated prop- 
erty) mas  be made under P.L. 85-804 and in particular by a CAB 
under its peneral powers. 

In answering this question i t  is first necessary t o  consider that 
P.L. 86-804 was intended to provide the procurement flexibility 
needed in fast  moving situations involving the national defense 
In these situations i t  is frequently not feas;ble to use normal pro- 
curement procedures or in our national interest to  take step8 
which make operatire various laws proriding for restitution to 
persons whose property is taken without their consent to Support 
military operations. Furthermore, these situations are likely to 
arise in foreign countries. As previously mentioned. the lepisla- 
t v e  history of F.L. 86-804 indicates that one of the pu rpo~es  of 
the law was to provide a means of solving procurement problems 

'"In Jaragva S.A.,  ACAE No. 1087, 10 Apr. 1068. the applicant baeed hls 
request in part on the fact that he negotiated under streas with government 
pmcuremenf personnel for lease of a hotel f o r  C 3 troop houamg during the 
Dominican Republic crisis in 1865 These negotiation. tank place near the 
combat zone I" the Dominican Republic and mrhm hearing of gunfire. 
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arising in foreign countries, thereby enhancing international re- 
lations."a 

These factors permit the following conclusions. In civil diatur- 
bance operations it is fareseeabie that supplies may, as a matter 
of military necessity, be acquired without consent of the ou'ner. 
Provided these supplies are obtained for the direct support of 
such operations and not for the private m e  of the military per- 
sonnel involved, it is reasonable to determine that  it will facilitate 
the national defense to authorize extraordinary contractual ac- 
tion. This ir considered a valid finding, even though the events 
leading to the non-consensual acquisition all occur in the United 
States. Internal security is a prerequisite to a strong national de- 
fense against external threats. Therefore, the flexibility in pro- 
curement provided by P L. 86-804 should be equally available in 
civil disturbance operations, which may reasonably be considered 
part of the defense effort. In foreign situations such as the Do- 
minican Republic crisis there is even a stronger basis for using 
P.L. 85-804 to pay for property acquired without consent of own- 
ers. In these circumstances a finding of facilitation of the national 
defense is supportable for most of the reasons discussed above as  
well as the additional factor that the relations of the United 
States with a foreign country will be enhanced by taking extraor- 
dinary contractual action. 

Since non-consensual acquisitions of property during emer- 
gency military operations do not involve the three standard the- 
ories used to authorize extraordinary contractual actions,"- the re- 
maining question is whether a CAB under its general powers may 
act in these cases. The answer to this question may appear obvi- 
ous, Since the languag? establishing the general powers of B CAB 
permit CAB'S to act in any case deemed to warrant action. The 
problem is that, in cases resulting from the Dominican Republic 
crisis, extraordinary contractual action was authorized by the De- 
partment Secretaries under their residual powers, which are de- 

'" Supro note 64 and accompanying text. 
""The arnment  has been made that no" emeensuai atquidtion of p m p  

erty may be coneidered an mformsl eommilment became inherent in the 
taking IS an implied promise to pay. This argument ignores the legislative 
history of P L  6;-604, vhich shows that Congress considered an i n f a r m i  
commitment to cover cirevmitanees involving consent in which permns 
actively and vaiuntarily furnished supplies and serwees to the Government. 
As  a result, i n fo rma l  earnmitmenl is not considered a flexible concept which 
through interpretstion may be expanded t o  incompa~s non m m e n s d l  p r o p  
erty aequisitlona by the Government, B situation never considered by Con- 
m e a 8  when considering whether to permit the formallzatm of informal 
commitments vnder P.L. 85-804. 
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in mind that P.L. 86-804 is not a claims or hardship statute, but 
rather an instrument of procurement policy. The foremost consid- 
eration in administering this law should be whether the national 
defense will be facilitated by authorizing extraordinary contrac- 
tual action. 

DOD attorneys must recognize that  P.L. 85-804 is not an ad- 
versary proceeding. The Government has as great an  interest in 
adjusting contracts when this will facilitate the national defense 
as does the contractor who will benefit by the adjustment. For 
this reason, it is appropriate to assist contractors in their efforts 
to obtain consideration under P.L. 85-804 by prwiding them in- 
formation concerning this law. Furthermore, if the full purpose 
of P.L. 86-804 is to be realized, i t  is imperative that requests for 
adjustment be evaluated as expeditiously a s  good practice will 
P.llOW. 

Civilian attorneys find themselves a t  a particular disadvantage 
in preparing requests for extraordinary contractual action, ba 
cause of the dearth of research material available. Nonetheless, 
they, too, must be cognizant of the "on-adversary nature of P.L. 
85-804 proceedings and, most importantly, need to a8sure that re- 
quests for adjustment cover each element of the theory an which 
they are based. Paramount in this effort is the need to understand 
the meaning of "facilitation of the national defense," and the dis- 
tinction between objective and subjective facilitation. If there is 
one general rule to be fallowed in preparing a request far adjust- 
ment, i t  is t ha t  one well documented and reasoned theory support- 
ing adjustment is far more persuasive than several theories with 
only generalities offered in substantiation. 

When the attorneys associated with requests for extraordinary 
contractual action have a good grasp of P.L. 86-SO4, this unusual 
law serves its purpose well. For this reason a need for sweeping 
revision or change in P.L. 85-804 is not established by the more 
than ten years' experience DOD has had in administering this 
law. Rather the primary problem has been that too frequently the 
attorneys, bath DOD and civilian, responsible for preparing and 
considering requests lack a goad understanding of the legal con- 
cepts and regulatory standards governing extraordinary contrac- 
tual action. Therefore, the most important change required to im- 
prove this practice is an informed bar. Hopefully, this article will 
provide both DOD and civilian attorneys with an additional tool 
in accomplishing this necessary improvement. 
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THE OPERATION OF THE KOREAN 
ARMISTICE AGREEMENT+ 

I. INTRODUCTION 

A. PURPOSE AND SCOPE O F  THE INVESTIGATION 
The alarming increase in violations of the Korean Armiatice 

Agreement' by North Korea during 1967, as compared with pre- 
vious years, posed a threat to international peace for the United 
States sufficient to bring the matter before the Security Council 
of the United Nations.' The incidence of infiltration by land and 
sea into South Korea and the casualties caused by such inflltra- 
tion raised anew questions concerning the current legal status of 
the AnnisCce Agreement in international To a nation fully 
' Thia article was adasted from a theala mesented to The J u d m  Advocate 

General'e Sohool, U.S. -Army, Charbttea&le, Virginia, while-the author 
was a member of the Seyenteenth Advanced Courae. The opinions and con- 
flusion8 nresented herein ale those of the author and do not n e c ~ ~ ~ ~ r i l v  
represen; the view8 of The Judge  Ad;oeate &&a Sehooi or an9 ,th& 
mvernmental  sgene9. 

'*JAGC, U.S. Army: Offlee of the Staff J u d m  Advoeste, U.S. A m 9  Air  
Defense Center, Fort Bliii, Teras:  B.S. E.D., 1861. Loyola University, NCW 
Orlean% Louisiana; LL.B., 1861, University of Texas: member of the b i m  
of the State  of Texas and the Supyeme Court and Court of Criminal Ap.  
peals, Texas. 

'Agreement Betareen the Commander-in.Chief. U.N. Command and the 
Supreme Commander, Korean People's Army. and the Commander of the 
Chinese People's Valunteera. Coneerning a M i l i t a v  Armistice in Korea, 
[I9611 4 U.S.T. 234, T.I.A.S. Na. 2182 (27 Jui. 1868) [hereafter cited PI 
T.I.A.S. NO. 21821. 

' 2 2  U.N. SCOR, Supp., 0et.-Dec. 1961, a t  191, U.N. Doc. S I S l l ?  (1881).  
' T h e  folloaing pueitims and comment8 an the Korean Armiatice were 

made by H. Phleger, Legal Adviser, US. Department of State. i n  1856: 
(a) Is i t  politieal or miiitary in character? (b) Ia the People'. Republic 

of Chins bound by It? (c )  By whom ma9 it be altered 01 terminated? In 
this connection it 18 inters i t ing t o  note tha t  the Armistice by Its terms 
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absorbed by it8 Inroll-ement in Vietnam, however, i t  wa8 the sei- 
zure of the L X S  Pueblo in the waters off the coast of S a r t h  
Korea in January of 1968 that dramatically brought these ques- 
tions into sharp focus. 

The seizure of the Paeblo furnishes an excellent example for 
delineation of the primary purpose of this study. The United 
States branded the seizure as a violation of international law.* 
The resolution of the incident by reliance upon recognized pre- 
cepts of international law depends in the first instance upon sev- 
eral critical factual determinations: (1) the location of the 
Pueblo a t  the time of its seizure, i.e., whether i t  was located in 
international waters or in the terntorial waters of So r th  Korea: 
(2 )  the classification of the Pueblo, i . e . ,  whether or not it was a 
warship; and ( 3 )  the activities in which i t  was engaged, { . e . ,  
whether or not it was engaged in hostile acts.> 

Independently of the above factors, however, resolution of the 
incident by reliance upon international law depends upon what 
set of rules are to  be applied. As belligerents in the Korean Con- 
flict, both palties are hound by the Armistice Agreement of  1983. 
If the customary rules g ~ ~ e r n i n p  armistice are resorted to, the 
parties are technicallr still in a state of war, de facto and de 
jure,B and the international law, of war applies insofar as i t  is 
not displaced by the Aiimstiee Agrrrinent or the customary rules 
of armistice. The position that the armistice has ripened into a de 
facto ending of the war, tantamount to a treaty af peace, is also a 
tentative aiternatwe; and compels the conclusion that the inter- 
nationai l a w  of peace should apply. It has a160 been Suggested in 
recent literature in the field that the traditional rules of interna- 
tional law,, which are based upon the dichotomy between war and 
peace, are no longer applicable to modern armistices, and that 
new rules must he given recognition in order to Serve best the 
needs of piesent-day reaiities.' Khich set of rules should apply is 
pertinent not only to the Pueblo situation but to  all other disputes 
ansing under the Armistice Agreement. 

eontinues indefinitely. , . In this respect 1% ~t more like a treaty of 
peace than sn armistice.'' 1965 PRW. AM. SOC'Y IWT'L L. 98. 

'N.Y.  Times, Jan. 27, 1968, at 6. col. 1 
' Morrlaan, international Low end +tie Seizure of the CSS Pueblo, 4 

'Le& T h e  Soiure  a n d  Scope o f  the Annistzor Agirsment. 60 An. J 

'See J. SrorE,  LEOAI COUTROLS OF INTER FAT ION.^ C o r n l c r ,  644 n. 42a 

' S e e  31, TAMXUC, POLITICAL AID LEWL ASPECTS OF ARMISTICE STATES 47 

TEXAS INT'L L. F. 157 (1965) 

1x1.'~ L. 86@ at 564 ( 1 8 W  [hereafter cited B J  Leriel .  

( I d  T ~ V .  ed. 1969).  

(1963). 
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B. SIG.VlFICASCE OF THE ISVESTIGATION 

Nuch scholarly writing has been published about the legal sta- 
tus of the United Nations forces in Korea,' the armistice negatia- 
tions,Im and the treatment of prisoners of war," but no material is 
available on the current legal status of the Armwtice AQreemmt 
in terms of an analysis of the legal problems that have arisen in 
the light of current state practice. 

In 1964, Philip C. Jessup first recommended the recognition of 
a "third legal status intermediate between war and peace."" In 
1955, Professor Myres S. McDaugal wrote a short editorial com- 
ment in which he expressed dissatisfaction with the dichotomy 
between war and peace. He suggested the possible utility of ana- 
lyzing the armistice period in terms of a whole series of factual 
situations ranged on B scale according to  intensity of conflict, 
with corresponding legal consequences." In 1963, Metic Tamkoc 
wrote the most detailed study on the palitieal and legal aspects of 
modern armistice status.'4 His examination elaborated upon the 
suggestion8 of Jessup and McDougal. 

In each of the above writings the author's attention was fa- 
cused on the new developments in armistice status as a result of 
changed world conditions Since the end of World War 11. Tamkoc 
mentions the Korean Armistice, but only collaterally in support 
of his thesis. His approach is basically horizontal. No published 
information was found in which an attempt was made to analyze 
the implementation of the Korean Armistice Agreement in a com- 
prehensive manner. 

' D .  BO-T, UMTED N ~ ~ l o a s  FORCES: A LEcu STVDI 29-60 (1964); 
Yao Tu-Ho.  THE Kaerm WAR AND THE UNITED NATIONS: A Lmu. AXD 
DIPLOMATIC HISTORICAL STUDY (1864): Goldie, Korse and the U.N..  1 U. 
BRlrISX COLCMBIA L m ~ u  NOTES 125 (1950) : Pye, Logo1 Status of the 
Korean Hosfilities, 4 6  CEO. L. J. 45 (1956).  

"C .  JOY, HOW COMMCkiSm NEDLITIATE (1965) [hereafter cited ar JOY]; 
U'. VATCHER. PAUMCXJOI: THE STORY OF THE KORBAS MILITARY ARMISTICE 
N ~ ~ I A T I O N S  (1968) 

S. DAY& INDIA'S ROLE IN IHT KOREAT Qu~srrox: A SR-DY IN TBE 
SCITLFIMEBT OF I~TERNATTOXIL DI~PL-TES U ~ o m  THE UNLTED N ~ l l a ~ s  
( 1 8 6 9 ) ;  Charrnatz & Wit. Repatnation a t  Prhners of War and the 184s 
Geneva Convention, 62 YALE L. J. 381 ( 1 0 5 3 ) :  Mayda, The Ko7r.n R e p -  
tiintion Problem and Intamotionoi Law, 47 A x .  J. IXT'L L. 414 (1953). 
E Jessup, Should International Law Reoogniie an Intermadtote Statui 

Between Peooa end We?? 48 A x .  J. IRT'L L. 9s (1954) [hereafter cited a8 
Jeesupl. 

Corsrqueneea, 48 A H  J. IXT'L L. 63 ( 1 8 6 5 ) .  
"McDaugal, Ptroe and War' F a a i d  Continiium With .Melt$b Legal 

"&I. TAIBW, POLITICAL *so L ~ A L  ASPECTS OF ARMISTICE STATUS (1963).  
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C. LIMITATIOXS A.VD PROCEDL'RES 
The determination of the current legal status of the Korean 

Armistice A g r e e ~ r n t  v a s  primarily a matter of screening the 
Minutes of the Mil i farv Armist tce  Commission Meetings in order 
to identify the problems which hare arisen and to  consider the 
reaction to  these problems. The treatment of problem situations 
was then evaluated in terms of customary rules governing armi- 
stice status, the Armistice Agreement, and where appropriate the 
Charter of the I'nited .Totions 

D. ORGAXIZATlO4AL P L A S  
The study begins with an examination of the military and po- 

litical setting under which the armistice was negotiated. Sex t  the 
scope of the Armistice Agreement 1s conaidered. Chapter IV is de- 
voted to the settlement of disputes arising durina the armistice. 
This is followed by an analysis of the treatment of specific inci- 
dents. 

11. BACKGROUND-THE ARMISTICE NEGOTIATIOSS 

A convenient starting point for an inquiry into the current Eta- 
tus of the Korean Armistice as a legal institution is the armistice 
negotiations, which began in July of 1951 and culminated in the 
agreement signed on ?i July 1953. This exercise in historical per- 
spective is useful insofar as it reflects changed conditions in the 
international community which have resulted in totally different 
legal consequences Rowing from armistice status, as compared 
with those flowing from the traditional rules of previous centu- 
ries 

A. CIISTOMARY I.VTERSAT1OS.IL LAW OF ARMISTICE 
The traditional rules governing armistice status are based upon 

the well-established dichotomy between war and peace. According 
t o  the dichotomous approach, nations are either a t  war or a t  
peace, and there is no intermediate stage between the  two.'^ It 
has even been declared a poaitive rule of international law that an 
"armistice does not terminate the state of war de j w e  or de 
fncto.".' As a corollary, "[Tlhe state af war continues to exist 
and to control the actions of neutrals as well as belligerents."'. 
The conventional rules of armistice as codified by the Hague Reg- 
ziiotions a re  based upon a conception of an armistice as a purely 

" S e a  Jessup, mpra note 12, s t  98. 
"Levie,  B U p m  note 8 ,  at 884 
" I d .  

108 



KOREAN ARMISTICE 

military convention between belligerents which prepares the 
groundwork for peace by providing an environment in which pre- 
liminary peace negotiations can be conducted.'6 The end in view is 
always the  treaty of peace by means of which the relations be- 
tween belligerent nations pass from a state of war to a state of 
peace. 

Accordingly, the traditional approach views the relationship 
between the international law of war and that  of peace as one be- 
tween two totally different legal orders. The change in the con- 
cepts of war and peace brought about by the cold war makes such 
an "either-x" classification completely unsatisfactory.ls On the 
other hand, the relationship between the international law of war 
and that of peace may be treated as one between the legal conse- 
quences that  fallow from facts which exist during war and those 
which exist during peace. When considered in this regard, it is 
the reaction to different facts and the corresponding effect on the 
legal rules which are significant.zo 

B. THE MILITARY AND POLITICAL SITL'ATION 

The negotiators a t  Kaesang and Panmunjom were responding 
to three basic factors which w r e  to influence the future course of 
the armistice and the relations between the oppasingsides: (1) the 
absence of a military solation to the Korean question; (2)  the ab- 
sence of a political solution; and ( 3 )  the desire on the part of the 
Communist side to restore the status QUO as it  had existed prior to 
the war. These factors will be considered in turn.ll 

See Monaco, Les Conventions Entre Beilige7enla, 16 HICUE ACADEMY 
OF IJTEBNATIORAL LAW RECODIT. DES COURS 277, 313 (1049) [hereafter cited 
es Monacol. 

"Sea M. TAMKOC. POLITICAL ASPECTS OF ARMISTICE STATUI 41 110631 : 
Jessup, a ~ p r o  note 12, s t  102-03; McDougai, Peace and War: Factuai Can- 
tinzrun With Multiple Legal Conaegumcea, 40 AM. J. IR+L L. 63 (1965) .  C i .  
Yohuda, The h g e . T o i t  Controversy, 5 4  AM. J. I ~ T ' L  L. 893, 400 (1960) .  

"See Monaco, wpra note 18, at 279 
" T h e  f w t o m  describe a political condition whieh seem8 do8e ta the 

intermediste stage between peace and war hmtheaized by Jessup. The 
ehaiscteristica of intemrdiooy proposed by Jessup are: 

"First there would be between the opposing parties B basic condition of 
hostility and strain. ". . , . 

"A Beeand eharaeteristie of intermediacy might be that the l a m e s  between 
the parties would be so fundamental and deep-rooted that no solution of B 
single tangible issue eouid terminate them. . . . .  

"The third ehameteriatie would be m absence of intention , , , C resort 
ta war a i  the means of soliing the IBSU~J." Jemnp, supra note 12, at 100. 
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1. Militnra Sitvation 
By the summer of 1961, the military situation had progressed 

to the paint where neither side n e a e d  a continuation of the fight- 
ing as a satisfactory means of achidving their respective political 
obiectiver. It should be recalled at this point that a t  the end of 
World War 11 Korea had been divided a t  the 38th parallel far 
surrender purposes only, the Russians to  receive the surrender of 
,Japanese forces north of that line and the United States to re- 
ceive the sunendel of forces south of that line. The objectives of 
the United States, and later of the United Nations, were the reu- 
nification of Korea as an independent state and the establishment 
of a national government based on free elections.*? 
On 25 June 1950, the Communists attacked across the 38th par- 

allel in an attempt to enforce their regime on all of Korea. The 
invasion was based an the erroneous premise that the United 
States aouid not ietaliate -' The sudden and unexpected response 
of United Sat ions forces made It abnous  that the ~ubiugation of 
South Korea could not be achieved by military force without un- 
acceptable risks. When the ~ u c c e s ~ e a  of United Sations forces in 
1951 made i t  apparent that  the objectives of those forces were no 
longer limited to maintaining the Integrity of the Republic of 
Korea, but extended to the liberation of North Korea as well, the 
Soviet Ambassador to the United Sat ions suggested the possibil- 
ity of a truce based upon the 38th 

2. Politienl Si tw t ion .  
The second factor to which the negotiators a e r e  responding 

was the absence of any immediate political solution to the Korean 
question. As earl? as 1917 the Vnited Nations General Assembly 
had adopted a resolution calling for free elections and the estab- 
lishment of an indeliendent government. The Soviet Union ap- 
posed this resolution : In the light of Soviet intransigence to  any 
solution other than one which would insure Communist control 
f a r  ail Koiea, there was little likelihood that any peace confer- 
ence proposed by the Arw;stzee Agreememt would result in a 
peace treat? in the traditional sense. 

3. Desire t o  Restore  the Stiitas Quo.  
Once the Communists became convinced of the desirability of a 

''.Tee U.S. POLICY IV TEE KOREAZ CRISIS. D W T  STATE PUBL. No. 3922 
-~ 

(1950) 

2 Sep. 1 8 5 3 .  29 DEP'I STATE BULL. 339 (1053). 
" S e e  a d d r e w  by Secretary Dullei before American Leglan, St. Lauis. Mo., 

'.JOT, 8?Ipia note 10, a t  1 
"1017-48 YURBWK OF THE UNITED NATIONS 81-88 
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cease-fire, they attempted to restore the status quo as it had ex- 
isted prior to the outbreak of hostilities. The agenda proposed by 
the Communists called for (1) the establishment of the 38th par- 
allel as the Military Demarcation Line: and (2 )  the withdrawal 
of all armed forces of fareign countries from South Korea.l* The 
military signiflcance of these proposals is reflected in the situa- 
tion as it then existed. The line of ground contact was anchored 
just south of the 38th parallel an the West and well north of the 
38th parallel an the East. This line afforded United Nations 
forces strong defensive positions while the SBth parallel did not.#‘ 

Although the agenda BS adopted did not contain the Communist 
proposals, it  is obvious that  they were intended to achieve a so- 
called armistice that would have merely reestablished the status 
quo &s it existed prior to 25 June 1950. 

The negotiations also provided a preview of Communist inten- 
tions as to the manner in which the Armistice Agreement would 
be implemented. Once an armistice is  concluded, one of the major 
considerations is to minimize the probability of the resumption of 
hostilities. I t  is therefore necessary to establish consultative ma- 
chinery with adequate supervisory and enforcement powers to 
carry out the prescriptions of the agreement.ls With this end in 
mind the United Nations Command proposed elaborate supervi- 
sor? organs and recommended aerial reconnaissance as one of the 
single most effective means of armistice supervision. The Com- 
munists categorically rejected the use of aerial reconnaissance. 
The United Sations Command yielded on this point to instruc- 
tions from Washington.ss 

In  response to the use of aerial reconnaissance, the Communists 
offered a counterproposal that would have required unanimous 
agreement among the members of the various supervisory organs 
a8 a prerequisite to any action. They also insisted that  Neutral 
Nations Observer Teams in the ports of entry be allowed to in- 
spect every detail of military equipment introduced into Korea. 
Such a method of inspection would have exposed vital militam se- 
crets to the Czechoslovak and Polish members of the inspection 
teams. Both of the above paints were conceded to the United S a -  
tions Command, but a t  the expense of severe limitations on the 
freedom and effectiveness of the inspection teams.do 

JOY, ai~pra note 10 at  19. 
“ I d .  at 24. 
“See  Monaco, s u r a  note 18, at  343. 
“JOT, sups note 10, at 88. 
‘ I d .  Bt 100. 
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C. SCMWARY 
The military and political conditions under nhich the armistice 

was negotiated support the conclusion that the Communists genu- 
inely desired a cease-fire. In  retrospect, however, i t  is apparent 
from an analysi8 of the factors discussed in this section that any 
armistice contemplated by the Communists did not have for its 
purpose the establishment of conditions conducive to the prelimi- 
naries of peace in the traditional sense. 

111. SCOPE O F  THE ARMISTICE AGREEXETT 
The purposes of this section are (11 to examine the nature and 

scope of the Korenn Armistice Agreement; (‘2) to identif?. those 
characteristics which distinguish the Korean Armistice Agree- 
ment from armistices of the pas t ;  and (3) to draw generaliza- 
tions based upon these distinctions. 

A .  MATTERS STIPCLATED I.V T H E  K O R E A S  
A K X I S T I C E  A G R E E M E S T  

The Lazc o i  Lnod Warfore provides that the following matters 
should be stipulated in an armistice ~ 

a. Precise Date, Day, and Hour of Commencement of the Ar- 
mistice. 

b. Duration of the Armistice. 
c. Principal Lines and all Other Marks or Signs Necessary to 

d. Relation of the Armies With the Local Inhabitants. 
e .  Acts to be Prohibited During the Armistice. 
f .  Disposition of Prisoners of War. 
g. Consultative Machinery. 
In addition, It 1s further provided that various political stipula- 

tions may also be incorporated into general armistices. The above 
stipulations iwll be used as B framework for examining the scape 
af the Korean Armistice Agveement. 

1. Precise Dote, Day, and Hour o i  Comme,ieement of the Aim$- 
stiee. 

According to the customary rules of international law an armi- 
stice becomes binding on the belligerents a t  the time of Its sign- 
ing, in the abzence of a stipiiiation to the contrary.’? Subordinate 

Determine the Locations of the Belligerent Troops. 
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officers, however, are not responsible for respecting the armistice 
until they have received notification.ig The Korean Amnistice 
A ~ ~ e e m e n t  obviated potential problems in this respect by the 
stipulation of an effective date and time for  the cessation of all 
hostilities by all armed forces under the control of the command- 
ers of the opposing sides, "including all units and personnel on 
the ground, naval and air forces , . . .''Qi Paragraph 12 specifies 
that  the cessation of hostilities shall be effective twelve hours 
after the Agreement is signed. All other provisions of the Agree- 
ment became effective a s  of 2000 hours on 21 July 1Y63.sb In  ef- 
fect, all provisions became effective as of the latter time, since the 
Agreement was executed at  1000 hours on 27 July 1963. 

2. Duration of the Armistice. 
Where the Agreement specifies no particular period, it remains 

in effect until notice of a resumption of hostilities has been com- 
municated to the opposing side." The Korean Armistice Agree- 
ment specifies no particular duration, but paragraph 62 stipulates 
that  the "agreement shall remain in effect until expressly su- 
perseded either by mutually acceptable amendments and additions 
or by provision in an appropriate agreement for a peaceful settle- 
ment at a political level between both sides."" This provision can 
be construed to preclude the right of either party to resume has- 
tilities. Such a construction gi\*es a modern armistice a perma- 
nency that  distinguishes it from the temporary armistices of the 
past. It can be argued that  paragraph 62 means that  the Korean 
Armistice is to "remain in effect as long 8s the parties do not 
agree t o  exchange it for m e  of real peaceful relations."B' I t  is 
primarily for the above reasons that  the modern armistice sgree- 
ment has been compared "to the preliminaries of peace . , . and 
even to a definitive treaty of 

3. Principal Lmes and all Other Marks or Signs Yecessary to 
Deternine the Loeetioiz of Belligerent Troops. 

Article I of the Korenn Arniistioe Agreement establishes both a 
Military Demarcation Line and a Demilitarized Zone. The Military 
Demarcation Line v a s  fixed generally along the line of mound 

" I d . :  FM21-10.V491. 
"Korean Armistice Agreement, T.I.A.S. KO. 2782, art. 11, V 12. 
" I d . ,  art. V, 7 63. 

OPPEXHEIM, 8rpra nore 32, st 3 240: Levir, ~ ' ~ p r a  note 8, a t  892. 
T.I.I.S. No. 2182, art. Y. 

" C f .  Yohuda, The In#*-Toil  Controwisy, 64 Ah?. J. INT'L L. dag, 401 

''Levie, mpra note 6,  s t  881. 
(1860). 
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contact when the Agreement was 8 i p n d A 0  The Demilitarized 
Zone, or buffer zone, was established by northern and southern 
boundaries drawn two kilometers respectively from the Military 
Demarcation Line 

4. Relation of the Airmirs u i t h  the Local Inkbi tants .  
The Korean Armis t ice  Agreemant did not provide for a re- 

sumption of commercial intercourse between the populations of 
the opposing sides, and, therefore, commercial relations remain 
suspended. Three paragraphs, however, do deal with civil admin- 
istration and the displacement of civilians. These paragraphs 
comprise the principal political stipulations of the Agreement. 

a.  Control of m i l  shippiibg in  the  Han Rive7 Esttmig. Para- 
graph 5 provides for the control of civil shipping in the Han 
River Estuary. Specifically. the Estuary is open to the "civil ship. 
ping of both sides wherever one bank i8 controlled by one side 
and the other bank is controlled by the other side The Mili- 
tary Armistice Commission 1s given authority to prescribe rules 
and has prescribed rules to govern civil shipping ~n designated 
areas of the Estuary." 

b .  Civil and admintstratiw relief within the Demilitarized 
Zone, Paragraph 10 places the responsibility for civil administra- 
tion and relief ~n the Demilitarized Zone with the respective com- 
manders of both sides That part of the zone south of the Military 
Demarcation Line is the responsibility of the Commander In 
Chief, United Sations Command, and that part of the zone north 
of the Military Demarcation Line is the joint responsibility of the 
Supreme Commander of the Korean People's Army and the Com- 
mander of the Chinese People's Volunteers. 

c. Displacement of civilians. Paragraph 59 contains provisions 
for the resettlement of civilians who were displaced by the war. 
Ail civilians who resided south of the Military Demarcation Line 
a t  the start  of the fighting and who were located in territory can- 
trailed by the Korean People's Army and the Chinese People's 
l'oiunteers a t  the time of the armistice were allowed to return to 
their homes south of the line if they so desired. Likewise, dis- 
placed persons south of the Military Demarcation Line were al- 
loived to return to their homes north of the line. A special com- 
mittee was established to assist the return of displaced persona. 

a JOY, 6 u p m  note 10, st 58.  
= T . I . A S .  No. 2782. art I, 5.  

hlmutei, Military Armisueo Cornmilaion Meetings, 22d meetlng. Oet. 
1953 [hereafter cited an II A.C., (number) meeting, (date)] .  
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5 ,  Acts to be Prohibited Dtaing the A m i s h c e .  
a .  Customary rules. One of the more frequent problems which 

a rme  under armistices of the past was the determination of what 
acts are prohibited and what acts are allowed." In the absence of 
stipulations the weight of authority is "that belligerents during 
an armistice may, outside the line where the forces face each 
other, do everything and anything they like regarding defense 
and preparation of offense . . , ."** In  practice states have re- 
frained only from acts expressly prohibited:' 

TheLaw o f  Land Warfare provides: 

h. Stipulntiwris in the Korean Armistice Agreement 
(1) Cessation o f  all hostilities. The most sweeping prohibi- 

tion in the Korean Armistice Agreement is the stipulation calling 
for a complete cessation of all hostilities in Korea by 811 ground, 
naval, and air  farces under the control of the commanders of the 
opposing sides i. Since a true armistice must maintain the balance 
of power for the armed forces of both sides, with a view toward 
reducing the likelihood of a resumption of hostilities, however, 
additional stipulations were added. 

(2)  Rotation of mthtarg persoii7~ei and equzpment. The prin- 
cipal arrangements for insuring the stability of the cease-fire are 
contained in paragraphs 13c and d. Paragraph 13c requires the 
commanders of both sides to stop the introduction into Korea of 
reinforcing militsry personnel. Paragraph 13d requires the com- 
manders of both sides to cease the introduction into Korea of 
reinforcing combat aircraft, armored vehicles, weapons, and am- 
munition. 

In spite of the worthy objectives of paragraph 13c and d, i t  
will subsequently be shown that violations by the Communist side 
caused the United Sations Command to consider the provisions a s  
no longer binding. These prohibitions n e r e  obviously intended to 
apply only f a r  B limited period of time. They were drafted with 

" ~ e ~ i e ,  note 6 ,  at  886. 
" O P P O S H n M ,  Supra note 32.  at 3 237 
" ~ ~ ~ i ~ ,  note e, 88s. 
*FM 27-10, 7 487e. 
"T.I.A.S. Ra. 2182, apt 11, 12. 
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the expectation that the armistice would soon be replaced by a PO- 
litical settlement on a higher leiel. "hen the Geneva Conference 
of 1354 failed to achieve the desired political settlement, i t  be- 
came unrealistic to assume that military equipment which was 
destroyed, damaged, or worn out would be replaced on a piece- 
for-piece basis with equipment of the same t!ve and effectiveness 
over a long period of time 

6. Disposition of Prisoners of W a r .  
The exchange of prisoners of war n a 8  the single greatest stum- 

bling block to the- speedy execution of the Armistice Agreement .  
For over a year the Communist side refused to accede to the prin- 
ciple of "no farced repatriation'' nor to the prloce~s of screening 
prisoners to determine whether or not they desired to return to  
their side of origin." 

Eventually the Cnited Sations Command prevailed. Para- 
graphs 51-58 and the Annex to the Korean Armistice Agreement 
contain detailed provisions for the disposition of prisoners of 
war. Theae provisions applied only to prisoners captured prior to 
the armistice. S o  provision was made for the treatment of per- 
3onnel captured during the armistice period itself. 

7 Consaltotiwe .Maehinenj. 
The following organs were established to implement the Ko- 

tea% Arniistzce Agreement. ( 1 )  a Military Armistice Commis- 
sion: ( 2 )  a neutral Sations Supervisory Commicsion; (3) a Com- 
mission for the Repatriation of Prisoners of Km; ( 4 )  Joint Red 
Cross Teama. ( 5 )  a Committee for Assiating the Return of Dis- 
placed Pereons; and (6 )  a Seutral Nations Repatriation Cammis- 
sion. 

K i t h  the exception of the hlilitary Ammistice Commission and 
the Teutral Sations Repatilation Commission. all of the other or- 
gan8 were dissolved upon completion of their respective missions 
Because of the opposition of the Czechoslovak and Polish mem- 
bers and the violations of paragraphs 13e and d by the Commun- 
ist side, the Teutral Nations Insgection Teams \%-ere ultimately 
withdrawn to Panmunjom:* The Seutral Nations Supervisory 
Commission has remained moribund Since that time Conse- 
quently, the only commismon jet  up by the Arnizsfier Agwemeat 
that is still viable i? the l l i l i tary Armistice Commission. 

T, m p r a  note 10, BT 69 
o r t  oi Cnifird Command o n  Seutiol Sattom' S u p m m r y  Comma- 

T.K. Doe. A 316: (1916). 18% YEARBOOX OF THE L'IImD 
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8. Political Conference. 
The only stipulation of a political nature not previously dis- 

cussed is paragraph 60 of the Armistice Agreement, which is a 
recommendation to the governments of both sides that "within 
three ( 3 )  months after the Armistice Agreement is signed and 
becomes effective, a political conference on a higher level of both 
sides be held by representatives appointed respectively to settle 
through negotiation the questions of the withdrawal of all for- 
eign forces from Korea, the peaceful settlement of the Korean 
question, etc."lQ 

B. SUMMARY 
Examination of the nature and scope of the Korean ATmistice 

Agreement reveals that its "conditions and terms are intended to 
be purely military in character. . . .''O1 A fair construction of 
the Agreement, however, supports the conclusion that the custom- 
m y  rule of international law,, which reserves the right of either 
belligerent tG resume hostilities, is inapplicable to the Korean Ar- 
mistice. 

IV. SETTLEMENT O F  DISPUTES ARISING 
DURISG THE ARMISTICE 

The purposes of this section are (1) to consider the organiza- 
tion and functiors of the supervisory organs established by the 
Korean Armistice Agreement; (2 )  to evaluate the effectiveness 
of these supervisory organa; and ( 3 )  to  consider the permissible 
range of options available under the customary rules of interna- 
tional law for the handling of disputes during the armistice pe- 
riod. 

A. THE MILITARY ARMISTICE COMMISSION 
The mast important organ created by the Armistioe Agreement 

is the Military Armistice Commission, whose mission is to super- 
vise the implementation of the Armistice Agreement in all of its 
particulars and to settle all alleged violations by negotiation. 

1. Composition and Ftmctions. 
The Commission is composed of ten senior members, five of 

whom are appointed by the United Sations Command, and five of 
whom are appointed jointly by the Supreme Commander of the 
Korean People's Army and the Commander of the Chinese Peo- 
Die's Voiu"teer&~* 

'T.I.A.S. No. 2182. art IV, (I 60 
" I d . .  Pmonl le .  
"Id., art 11, (I 20. 
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The Camm>ssion supervises the armistice by observation, 
inspection. and investigation. The Commission performs these 
functions through Joint Observer Teams and through the Seu- 
tral  Sations Supervisory Comm,ssion,58 The functions of the lat- 
ter  two organa complement each other and provide a eomprehen- 
sive scheme far  the investigation of violations reported to have 
occurred any place in Korea. The responsibility of the Joint Ob- 
server Teams is limited ta the Demilitarized Zone and the Han 
River Estuary.i4 Investigation a t  any place outside the Demilitar- 
ized Zone where violations are reported to have occurred is the 
responsibility of the Neutral Sations Supervisory Commission.:' 

The stated purpose of the Military Armistice Commission-to 
supervise the implementation of the Aimistice Agreement-was 
soon "overshadowed by [Communist] propaganda. . . . ' 'c*  To 
date only two alleged violations reported by the United Nations 
Commands have been admitted by the Communist side. This oc- 
curred at the ninth meeting of the Commission on 8 August 1963, 
when the senior member of the Korean People's Army and the 
Chinese People's Volunteers admitted that two men in a detail re- 
moving communication mire from the Demilitarized Zone had 
crossed the Military Demarcation Line by mistake.'. With the ex- 
ception of this admission the Communist side has uniformly de- 
nied ail allegations, or as is more often the case, have simply ig. 
nored the charges of the United Nations Command. 

In the main the Military Armistice Commission has proved to 
be an ineffective forum for settling disputes through negotiation. 
However. much has been accomplished by the staffs of the respec- 
t've sides, nhere  the opportunity far propaganda is minimal."' 

2. Joint Observer Teams. 
The Ariiiistzee Agmement provided far the initial establish- 

ment of ten Joint Observer Teams, to be composed of not less 
than four nor more than six field grade officers, half of whom 
were t o  be apaointed by each side." In its first meeting, the Mili- 
rary Armistice Commission agreed upon three field grade officers 

" i d ,  mt. 11, nn 23, 28. 
* I d .  art I1 26 

I Aug. 1'358. 
19 Jul 1953 (ruler for civil ahamme in the A m  

82d meeting, 10 Mar. 1938 (return of aircraft wreckage) 
"T.1.A S. No. 2762. art. 11, I 23 
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from each side to  constitute each Joint Observer Team. The De- 
militarized Zone and the €Ian River Estuary were divided into ten 
zone& with one Joint Observer Team for each sector.'n The num- 
ber of teams was subsesuently reduced from ten to seven on the 
recommendation of the United Nations Command." 

The Amist iee Agreement provides that Joint Observer Teams 
may be dispatched by the Military Armistice Commission, or by 
the senior member of either side thereof.6* In actual practice only 
certain types of alleged violations have resulted in satisfactory 
investigations. For example, in the eleventh meeting of the Mili- 
tary Armistice Commission, the United Nations Command 
charged that the Communist side wa8 constructing a fortification 
within their half of the Demilitarized Zone." A Joint Observer 
Team was dispatched, completed an  investigation, and reported 
that no fart'fication nor evidence of construction was found. The 
United Sations Command conceded that the point had been satis- 
factorily dealt Such examples are rare. 

By fa r  the majority of reported incidents do not lend them- 
selves to investigatjan, because evidence either is unavailable, is 
fabricated far the purpose of propaganda,'5 or is peculiarly 
within the knowledge of one side or the other. Consequently, the 
practice has been for one side or the other to make an  allegation 
of violations to the Military Armistice Commission. E x  p w t e  in- 
vestigations are then conducted, and, depending upon the results, 
the allegations are admitted, denied, or ignored. 

B. THE SEL 'TRAL NATI0.W SCPERVISORY COMMISSIOF 
While the Military Armistice Commission is ranked first 

among the supervisory organs in relative importance because of 
ita overall responsibil;ty, the Neutral Nations Supervisory Com- 
mission is the most important from the practical standpoint. The- 
oretically, a t  least, the Commission was to be composed of repre- 
sentatives of nations which were genuinely neutral and who, it 
was hoped, would poiice the armistice with complete impartial- 



17 MILITARY LAW REVIEW 

K h a t  appeared to be an effective means of supervision in the- 
or!? was not borne out in actual practice. The pap between concep- 
t2an and execution was never effectively bridged, primarily be- 
cause the Czechoslovak and Polish members of the Commission 
were influenced by and supported the position of the North KO- 
rean and Communist Chinese members of the Milifary Armistice 
Commission.b Czechoslovakia and Poland were neutral only in 
the sense that they were not active participants in the Korean 
hostilities. While it could be argued that the subsequent failure of 
the Neutral Sations Supervisory Commission was due to  inade- 
quate terms of reference. in tha t  each side exercised a virtual veto 
over the other, the fact remains that successful functioning of the 
Cammisa'on was predicated upon the strict neutrslitg of all mem- 
hers, and good faith on the part of the Communist side in facili- 
tating free and open investigation. Without these latter two in- 
gredients, no system could have been effective. 

1. Caniposition end Functions. 
The Commiss~an is composed of t w o  senior officers appointed by 

Sweden and Switzerland, who were nominated as neutral nations 
h s  the Commander in Chief, United Sations Command, and by 
two senior officers appointed by Czechoslovakia and Poland, who 
were nominated by the Supreme Commander of the Korean Peo- 
ple's A r m s  and the Commander of the Chinese People's Volun- 
t e e x B P  

The function of the Commission is two-fold. First, it is charged 
with supervising the rotation of personnel and units, and the re- 
Placement of combat material as stipulated m paragraphs 13e and 
d of the Armistice Agreement. Second, it ia charged with conduct- 
ing inspections of violations of the Armistice Agreement that are 
alleged to hare occurred outside the Demilitarized Zone." 

2. S e i r t r a l  Sat ions Inspect ion Trams. 
a. Permanent teams.  The first part of the Commission's dual 

role was to he accomplished through the use of Seutral Nations 
Inspection Tenms permanently stationed a t  specified ports of 
entr).:' Initially, five Inepection Teame \\-ere stationed a t  ports 
under militarv control of the Communist side, and five Inspect'on 
Teams were stationed a t  ports under the military control of the 

"'Letter from Major General Laeey, Senior I2 S. F.epresentatii,e. Military 
Armistice Carnrnlsnm I" Korea, t o  rhe Nevtral Natloni' Supervlsary Cam- 
misaian, 15 Apr. 1 9 2  I" 30 DEP'T STATE B ~ L .  680, 690 (1964) 

-__ 
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United Nations Command. All outgoing and incoming combat per- 
sonnel and equipment were required to be introduced into and 
evacuated from Korea only through the specified ports.'> 

In the South the Inspection Teams controlled the inspection of 
ail incoming and outgoing military personnel and combat mater- 
iel through well-established procedures. The teams in the South 
freely conducted on-the-spot inspections in addition to checking 
ship and load manifests furnished to them by the United Sations 
Command.7z 

BY contrast, the teams in the North had no established system. 
For the first six months of the armistice the Communist side sub- 
mitted no reports of any incoming cambat materiel. The first com- 
bat materiel report, which was submitted on 6 October 1953, re- 
flected that four 57 mm anti-tank guns and 20 rounds of ammuni- 
tion had been shipped out of Korea. The first combat personnel 
report, submitted on 12 September 1963. purported to show that 
there were no personnel rotations for a seventeen-week period, 
despite the fact that the Communists had a military force in ex- 
cess of a m X o n  men, most of whom had come from Communist 
China:' 

The reports of the Communists prompted the senior Swiss 
member of the Neutral Sations Supervisory Commission to com- 
ment, "I think we have the right to ask ourselves how it is possi- 
ble that an Army counting several one hundred thousand soldiers 
can he logistically supported by the amount of materiel as shown 
by the figures which are being submitted to us." 

In add;tion to not reporting personnel rotations and combat 
materiel replacement. as required by paragraphs 13c and d of the 
Armistice Agreement, there wan evidence that  the movement of 
incomins personnel and materiel were not limited to designated 
Ports of entry in the Sorth.  At one port a railroad bypass was 
constructed. Within the designated ports of entry inspection ac- 
tivities were restricted to the vanishing point by the scheduling 
of inspections at unreasonable hours and by the failure to give 
sufficient advance notice of train movements to permit inspec- 
tions.-b 

b. Mobile teams. 
The second part of the Commission's dual role, that of inspect- 

. 'Id. ,  art. 11, llll 13e. d .  
"M.A.C., Both meetmg, 5 Jul. 1955.  
I* r, '". 
".d 

M.A.C., 'ICth meeting, 31 May 18% 
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ing reported violations of the Armistice Agwemrrzt outside of the 
Demilitarized Zone, was t o  be accomplished by twenty mobile 
inspect;on teams. According to the terms af reference under 
which the teams were to operate, investigations could be re- 
quested either by the Military Armistice Commission or by the 
senior membsr of either side on the hlilitary Arm'stm Commm 
Sion .' This latter provision meant that either side could request 
that teams be d,spatched t o  investigate reported violations in ter- 
ritory conrrolled by the other side xithaut advance agreement by 
the opposing side. 

In practice, the Czechoslovak and Polish members of the Seu- 
tral Xations Supervisory Commission exercised their veto to 
block investigations unilaterally requested by the United Nations 
Command on f.re separate occasions. 

On 29 June 1963, the Vmted Sations Command requested an 
investigation into the case of three soldiers who had entered the 
joint Security area around Panmunjom and sought refuge in B 

sentry box belonging t o  the L'nmted Nations Command:. Prelimi- 
nary invesripation supported their allegations that they were Re- 
public of Korea soldiers who had been captured and forcibly Im- 

pressed into the  erri ice of the Korean People's Army. If true. the 
resuits of the preliminary investigation were evidence of a \-!ala- 
tion of the A,mistiee dgi.eement, since it had been previously re- 
liarred that all prisoners of w.r ivho had insisted upon repatria- 
tion had been returned t o  their side of angin. For obvious rea- 
sons, the Czechoslovak and Polish members refused to order a 
ioint investigation:. 

Similar investigations with respect to other individuals xere  
unilaterally repuested bv the United Nations Command an three 
subsequent occasions, with similar results. e 

In the 96th meet7ng of the Seutral Sations Superrisory Com- 
mission it became obvious that there would be no furiher investi- 
pations relating to the forcible detention a i  captured personnel 
The Polish delbpat on stated: 

.'T.I.A.S Y a . 2 7 8 2 , a r t . I I , l l 2 8 .  

"Letter from Major General Lseey, 8upra n o t e  6 7 ,  at 689 
.'Id. 
' I d .  a t  690. 

I . A . C ,  29th meeting. 21 No". 1963 
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The subject of the fifth refusal to conduct an  investigation a t  
the request of the United Nations Command concerned the al- 
leged illegal introduction of combat aircraft into the North in vio- 
lation of paragraph 13d of the Armistice Agreement.e' 

Not all requests for investigations were refused, but in those 
case8 where investigations were conducted, they were rendered 
ineffective by obstructionist tactics and restrictions imposed by 
the Czechoslovak and Palish members on the inspection teams. 
One of the clearest examples of this was in connection with the 
introduction of combat aircraft into the North.s3 As of 21 July 
1953, intelligence had established that there were no aircraft and 
no usable airfields in territory under Communist control. Soon 
after the armistice became effective, radar detected the presence 
of combat aircraft  in the North. This evidence was later corro- 
borated by defectors who surrendered Soviet-built combat air- 
craft  a t  airfields in the South." 

In each case where a mobile inspection team was dispatched to 
investigate the alleged illegal introduction of aircraft, its mission 
was frustrated by a variety of means. Defectors furnished infor- 
mation on how evidence was concealed or removed. This informa- 
tion formed the basis for the following charges by the senior del- 
egate of the Dnited Nations Command in the 60th meeting of the 
Military Armistice Commission : 

Your aide flew many combat sireraft PWBY from the inspected air 

Your side hid combat aircraft m ravines in the hills in the vieinicy 

Your side dismantled mme af the a m m f t  and eoneealed them. 
Your side stationed heavy guards about the hiding places and 

prevented inspections of these areas by the Mobile Inspection Teams. 
Your side arbitrarily reduced the boundaries of the airfields, 

thereby restricting the scope of the Mobile Inspechon Teams Inspee- 
ti",, 

fields. 

of the airfields and camouflaged them. 

Your ride delayed the assembl of newly arrived mmbat aircraft 
at Taeehon by leaving them I" t tem crates until the Mabile Inspee- 
t i on  Team investigations were completed.* 

Requests fur documents by the Swiss and Swedish members of 

I Y .  

nM.A.C.,  60th meeting, 5 Jul.  1956. 
I d .  
Id.  
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the inspection teams were routinely vetoed by the Czechoslovak 
and Polish members an the pretext that they were secret.'l 

3. Suspensiori o i  Functions. 
The continual frustration of the mission of the Neutral Nations 

Supervisory Commission caused the Swiss and Swedish Gorern- 
ments in January of 1966 to recommend the abolition of the Com- 
mis8:on. or in the alternative to reduce its Size significantly.~i The 
United States asreed in principle with the recommendation that 
the Commission be 

The Communist +de rejected the abolition of the Commission. 
but agreed instead to the alternative proporal calling for a reduc- 
tion in zize..8 Consequently, the number of inspection teams in the 
ports of entry was reduced from ten to 

On 31 Map 1956 the United Nations Command notified the 
Communists that i t  would provisionally suspend the operation? of 
the Seutral Nations Commissum and the inspection teams in the 
South dur;ne the time that the Communist side continued in de- 
fault af paragraphs 13e and d of the Amis t iee  .4gr~ernent.~' 

The activities of the inspection teams in the S o r t h  and South 
were suspended on 9 June 1966. All teams retuined to Panmunjom 
by 11 April 1956." 

C. OPTIOSS AVAILABLE C.VDER 
CL'STOMARY I.\'TERVATIO.TAL LAW 

The withdrawal of the Seut ra l  Sations Inspection Teams to 
Panmunjom marked the end of any effective super\-ismn under 
the t e r m  of the A m i s t i e e  Agreeme,it. The ineffectiveness o f  the 
supervisory oi'p~ns established by the Agreement, coupled with 
the increased violations from the North, beginning in the latter 
part of 1966, has necessitated a fresh look at  the alternatives 
svailable with customary international law. Two cour8es of action 
-(1) denunciation af the Agreement and (2 )  the use of f o x -  
will be considered. 

1. Denunciation of  the Aqmement. 
Under the H n o w  Regtiintiom and The Lnzc of  Land War fare ,  

"Any serious nolstion of the arm'stice by one of the parties gives 
= Id" 

Dep't of State Statement, 23 Feb. 1566, 32 DEP'T STATE BCLL 425 (1956) 
" I d .  

I d .  
"See  11 CHROXOLOGI OF IXTERZATIOFAL EWRTS 465 (1555)  

R e p o r t  of Cnifird Command on .Ysutrol Yafion's Szpem,sory Cornmiasion 

I d .  
*n Korea. mpra note 49 
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the other party the right of denouncing it, and even, in case of 
urgency, of recommencing hostilities immediately." 8 *  I t  is neces- 
sary a t  the outset to distinguish the right of denunciation from 
the right of recommencing hostilities, a distinction that has not 
always been recognized.Os 

a. Z~r,dluter.al de%umiation. It eeems to follow from the eustom- 
ary rules governing armistice status that a serious vialatian by 
one party gives the other party a t  least the right of denouncing 
it, irrespective of whether or not that party has a right to re- 
commence hostilities. Article 40 of the Xngue Regziiations leaves 
open the question as to who determines the seriousness of a viola- 
t'on. Theoretically this is left for each belligerent to decide.*' 

The right of unilateral termination does not necessarily follow 
if the rules that apply to international agreements generally are 
applied to armistices. The statements of writers and diplomats, 
and the weight of opinion in the United States as expressed in 
court decisions, support the position that auch B right exists.8h 
Nevertheless, it is safe ta  say that the right has not received rec- 
ognition in the practice of states in the international commun- 
ity." 

Conceding the right af either side to denounce the Korean Ar- 
mistice Agreement, i t  is submitted that there is ample justifica- 
tion f a r  the United Nations Command to do so because of the 
gravity of the violations on the part  of the Communist side. 

b. Who may denounce the Agreement. A second legal question 
which arises in connection with the Korean Armistice Agreement 
is: Who may denounce the Agreement? The question arises be- 
cause the Agreement is a collective convention, signed by multiple 
parties on both s'des. Monaco argues that an armistice is alxays 
considered to be a bilateral, rather than multilateral agreement, 
and therefore there must be an agreement among allies as to who 
is authorized to act f a r  the group.Bi 

In passing the resolution calling for collective action in Korea, 
the Security Council of the United Sations recommended that all 
members providing m i l k r v  farces make them available to a uni- 

Hague Convention KO. IV Respecting t he  Laws and Custamii a i  War on 
Land, 18 Oet. 1907, Annex, art. 40, 36 Stat. 2277, T.S. No. 638 [hereafter 
cited as H.R.1; FM 27-10. v492. 

*'See OPPEWREIM, suaro note 32, at 5 239.  
'Monaco, e w 7 a  note 18, at 887. 
"6 G. HACKWORTR, D~GEST OF IITER~-ATIOI*L LAW 342-46 (1948). 
1 ,,l 
"Monaco, 8upia note 18, at 327. 
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tied command under the United States.'& It would therefore ap- 
pear that the United States ia authorized to act far its allies in 
effecting any alterat'on or termination of the Agreement. In prac- 
tice, the United States has consulted with its allies prior to mak- 
ing any decision \s-hich had the effect of altering the Armistice 
AQreeme?it."e 

e. Resiimptio,t of hostilities. The right to recommence hastili- 
ties must be considered in light of the legal limits imposed by the 
Cnited Sations Charter. The most significant limitation is con- 
tained in Article 2. paragraph 4, nhich provides that members 
shall refrain from the threat or use of force in the settlement af 
international disputes.'no There are two exceptions to thia princi- 
ple: ( 1 )  Article 51 preserves the inherent right of individual or 
collective self-defense in the cme of armed attack: Io: (2) Chapter 
VI1 provides for collective action of the United Sations to deal 
with serious threats or breaches of international peace and secur- 
ity.!'2 In any event where disputes cannot be settled by peaceful 
means, members are obligated to submjt disputes likely to endan- 
ger international peace to  the Security 

It is submitted that notwithstanding the Hague Regulations 
any use of force by the United Sations Command must be brought 
within the legal limits established by the United Xations Charter. 
In keeping with the charter provisions for collective self-defense 
and as further deterrents to aggression an the part of the Com- 
munist aide, the United States has concluded a security treaty 
with the Republic af Korea.3a* Serious threats to the stability af 
the armistice have been brought to the attention of the Security 
Council.'ob 

2 .  Force Short of a Resumption of Hostilities. 
To what extent may local commanders in Korea react to illegal 

acts by the opposite side? Such reaction could range from se1f.de. 
fense to reprisals The h'orem Armistice Agreement furnishes 
little guidance, since It conterndates a comulete cessation of has- 

U.N GAOR, Supp. 2, at 25 (1950) Tho re~alvtion was adopted by the 
Security Couned on ? July 1960, 5 U.K. SCOR, 416th meeting 34, 8 (1950) 
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tilities and is limited to the treatment of violations by invidi- 
duals.'nb 

No citation of authority is necessary to support the proposition 
that local commanders can exercise the inherent right of self- 
defense. What is not clear is the extent to which immediate action 
may be taken to restore the equilibrium as it existed prior to the 
vi o I a t i o n . 

The resort ta reprisals is subject to the same limitations of the 
Cnited Sations Charter discussed above with respect to denuncia- 
tion. It is difficult to envis;on justification for a reprisal except in 
the case of collective action by the United Nations under Chapter 
VI1 of the Charter. 

One incident did occur in the operation of the armistice, which 
could be construed a8 a farm of reprisal from B legal point of 
view. On 6 February 1965, MIG aircraft based in North Korea at- 
tacked United Sations Command aircraft over international wa- 
ters. The United Sations sabre jets pursued the attacking MIG's 
and apparently dawned two of them over coastal waters of North 
KOES.'"Z 

From a practical point of view the use of reprisals presents se- 
rious dangers to the maintenance of the armistice, and therefore 
cannot be sanctioned under the L'nited h'atioaa Charter. There is 
R great danger that a reprisal may be regarded as a denunciation 
of the Armistice Agreement and as a resumption of h ~ s t i l i t i e s . ' ~ ~  

D. SCMMARY 
The elaborate supervisory machinery set up by the Avmtitiee 

AgTeement has failed to achieve the objectives set up in the 
Agreement for the settlement of disputes. The functionings of 
these organs have been frustrated to the paint where the United 
States would be justified in terminating the Agreement, or in the 
alternative completely suspending its provisions. The permissible 
range of options available under customary international law for 
exerting pressure on the Communist side to induce them to re- 
frain from violating the Armis the  Agreement is awerely limited 
by the United Vatiom Charter. 

1' :RE.\T>lEST OF SPECIFIC ISCIDESTS CSDER 
T I l R  4R.llISTICE . l I ;PEE.!lEVT 

The purposes of this seetion are (1) to analyze the legal prob- 
lems that have arisen in the treatment of specific incidents during 

"SsaT.I .A.S .Na.2TS2,art . II ,rIse .  
'"M.A.C., 61th meeting, 26 Apr. 1966. 
'"Sea W. BOHDP,  INIER~-ATIOR& LAW, CAIES AXD MAmRI*L8 146 (2d ed. 

1962). 
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the armistice period, and (2 )  to identify and appraise m y  dissim- 
ilarities in the treatment of violations by ground, naval. and air  
forces. 

A. GROL~ND IXCIDESTS  
The majority of violations of the Demilitarized Zone by ground 

forcee have been perpetrated by individuals. patrols, and rela- 
tively emall bands of infiltrators. Under the terms of paragraph 
13e of the Armistice Agreement the senior commanders of both 
sides are obliged to "insure that all personnel of their respective 
commands who violate any of the provisions of the Armistice 
Agreement are adequately punished." Inn No distinction 18 made 
between the acts of private persons who act on their own respon- 
sibility and those who act under the instigation af apposing 
armed forces; no distinction is made between rioiators \Tho re- 
main under the control of their respective sides after violations 
nnd those x h o  are captured by opposing farces: and no distinc- 
tion is made between intentional and unintentional violations. 

1. Acts of Prizate Persons Versus Acts  o f  Armed Forces. 
Article 41 of the Hague Regulotioas provides ~ " 4  violation of 

the terms of the armistice by private persons acting on their own 
initiative only entitles the injured party to demand punishment of 
the offenders or, if necessary, compensation for the iorsee 
sustained." The Laic o f  Land Warfare defines a private individ- 
ual as "an?. person, including a member of the armed forces, who 
acts on his o\s-m responsibility.""' 

The only significance that attaches t o  chaiacterizing an indi- 
vidual violator B private person, as defined by T h e  Law o f  Land 

that in such a case there is no right ta denounce the 
armistice, regardless of the Seriousne8s of the hostile acts commit- 
ted. Violations by 7ndiuidual military personnel. however. mas  
constitute a basis for denunciation if such riolations are "commit- 
ted with the knowledge and actual or tacit consent of their o w n  
government or commander. Consent may be inferred in rhe event 
of B persistent failure to punish such offenders." 11* 

Violations by private persons do not  give the opposing aide the 
right of denunciation, because there must be a violation by one of 
the p w t i e s ,  that  is to say by a subject of international Ian, as a 
condition Drecedent t o  denuiieiation and or a resumntion of hostil- 

'* T.I.A.B. No. 2782, art. 11. 
"'H.R., art 41 
"'FM 27-10, '494(b). 
'"Id at  1 4 8 4 ( c )  
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ities.'la In those cases where violations are committed by individu- 
als with :he consent of their goaernment, the responsibility for  
the violations is imputed to the belligerent with whose approval 
they are committed. 

Most, if not all, of the serious violations by the Communist side 
have been committed by military personnel acting pursuant to 
military orders. While it is true that  the more serious hostile acts 
have been committed by what were nominally guerrilla forces, 
the critical factor is that  these forces were organized, equipped, 
and trained by the Korean People's Army.'" Paragraph 12 of the 
Annist ice  Agreement provides: "The Commanders of the oppos- 
ing sides shall order and enforce a complete cessation of all hos- 
tilities in  Korea by all armed farces under their control . . , ." 
This language is broad enough to include ail guerrilla forces 
under the control of either side."' 

The strongest e\,idence that North Korean infiltrators were act- 
ing under military control was the attempted assassination of 
South Korean President Chung Hee Park on 17 January 1968. A 
31-man commando team, which had been organized and trained in  
Xorth Korea, crossed the Demilitarized Zone wearing the utility 
military uniform of the Republic of Korea. Their mission was to 
behead the South Korean President. Only one member of the 
team, a lieutenant in the Korean People's A m y ,  is known to have 
survived. He was captured and remains in the custody of the Re- 
public of Korea. His testimony conclusively establishes the res- 
ponsibility of the Korean People's Army for the mission,l'. 

I t  is probably valid to conclude that  paragraph 13s of the Ar-  
mistice Agreement contemplates violations by private individuals 
only, and does not extend to violations by armed forces. In actual 
Practice, the senior member of the aggrieved side has protested 
violations to the Military Armistice Commission, Where investi- 
gation has revealed responsibility on the part of individual viola- 
tors under control of the United Nations Command, assurances 
have been given that  immediate and positive steps will be taken 
to prevent a repetition, and that  persons found to be responsibls 
will be adequately punished. The Communist side has admitted 

"'See Monaco, %pia note 18, at 539. Manace does not treat hostlie acts by 
individual aetlng an their own initiative as constituting vialations of the 
armistice. 

"'Hubbell & Reed. .Miasion: To .Mu?dev 0 P m s i d a t ,  R-ER'B DIOFST. Jul. 
1068, a t  142. 

IY T.I.A.S. No. 2182. art I: (ernphssls added), 

".Sea Hubbell & Reed, Y i s a i o n :  To Y w d w  a Pieaident, READER'S DIOEST, 
u s e e  ob0 hvie, Bupm note 8, at 00s. 

Sui, 1968, at  142. 

129 



17 MILITARY LAW REVIE11 

and expressed regret for only two relatively minor violations in 
the early days of the armistice.'-8 

2. The Legal Status of Captured Members of O p p o s i n g  Forces. 
Neither the Armistice Agreement nor the Hague Regulations 

contain any directions for the handling of individuals v h o  are 
captured by oppoaing farces. The Law of Land Warfare provides 
that individual violations w e  punishable 8s war crimes.'j8 I t  fol- 
lows, therefore, that individual violators may be tried and sen- 
tenced to execution for ~ a r  crimes, whether or n o t  such indiridu- 
als act on their own respansibiiity, as private persons, or as part  
of the opposing armed forces. 

I t  can be concluded tha t  personnel captured in the act of break- 
ing the armistice are no longer entitled to treatment as prisoners 
of war.'zn Therefore, the transfer of captured personnel to  the Re- 
public af Korea by the United Sations Command in no way con- 
travenes any rule of international law, even if the Geneva Con- 
ventions are deemed to apply to the armistice period. The sole 
responsibility of the Umted rations Command in transferring 
custods of captured personnel to the Republic of Korea is to in- 
sure that the latter will not execute, imprison, or penalize such 
prisoners ''without further judicial proceedings to determine 
what acts they have committed and what penalty should be im- 
posed therefore [sic] ." 

In actual practice both sides have returned captured personnel 
who have not committed hostile acts in territory under their 
respective control, except ~n cases where mylum has been re- 
quested and granted.lP2 

3,  Intentiom1 Vrrsw rnintentionnl Vialattons. 
While paragraph 13e of the Armistice Agreement makes no 

distinction between intentional and unintentional violations, mili- 
t a ry  per~onnel  of the United Sations Command have been sub- 
jected to disciplinary action even where mvestigation has re- 
vealed accidental violations, such as navigational errors by pilots 

'" hl A C., 9th meeting. 8 Aug. 1953. 
"'FM 17-10. 4 9 4 1 ~ ) .  
'"Ci. J ,  STOKE, LEO& CONTROLS OB I X ~ F R X A T I O I A L  COBFLICT 644-45 ( Id  

"-Fhl 27-1O.V 71(d) 
rev. ed.  1059) 

On 21 Sep 1953, B pilot omeer a i  the Karesn Peaple'a Army and tho 
Chinese People's Volunteer8 aurrendered a MIG-15 sircraft at B Republic af 
Korea airport. O n  21 Jun. 1055, two members of the Korean People's Army 
surrendered B YAK-11 aircraft at Seoul Am Base. All requested and wyom 
granted ~ r y l u m .  h1.A C.. 60th meeting, 5 Ju l  1955. 
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of ai reraf t ."~ I t  does not appear from the Minutes of the Militand 
Armistice Commission what this action is. Presumably, punitive 
action is taken on the grounds of dereliction of duty or violation 
of orders. 

According to The Law of Land Warfare, neither side is justi- 
fied in resuming hostilities without "convincing proof of inten- 
tional and serious violation of its terms by the other party." Io' I t  
i i  clear, therefore, that with respect to  resumption of hostilities 
under the customary rules of armistice, there must not only be ac- 
tion by a subject of international law, but such action must be in- 
tentional. 

B. MARITIME LVCIDENTS 
1. Custommu Rules. 
Most writers agree that  in the absence of specific stipulations 

regulating the conduct of naval forces, the customary rules of ar-  
mistice are  that  naval blockade may be continued, d o n g  with the 
rights of visitation and search, control over neutral vessels, sei- 
zure of contraband, and the taking of prizes.'*& The blockade in 
maritime warfare has been analogized to the siege in land war- 
fare, so that  blockades in existence a t  the time of the armistice 
are  not required to be lifted without a speeial stipulation to the 

2. Stipulations in the Korean Armistice Agreement. 
The Korean Armistice Agreement includes provisions which 

are  designed to eliminate the difficulties that may arise under the 
customary rules of armistice applicable to maritime warfare.'#' 
Paragraph 12 requires a complete cessation of all hostilities, in- 
cluding naval forces. Paragraph 15 explicitly states: 

Paragraph 15 uses the term "contiguous waters,'' and is silent 
a s  to the extent of these waters. In the armistice nepotiations 
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dealing with this paint, an attempt was made t o  obtain agreement 
on the breadth of the territorial xvaters of North and South 
Korea. Agreement \%--as not reached because af the divergent pro- 
posals of the United Sations Command, the Republic of Korea, 
and the Communist side. The United Nations Command suggested 
the tiaditionai three-mile limit: the Republic of Korea est& 
liahed the "Rhee Line," which varied from 60 to 200 miles; and 
the Communists insisted upon the 12-mile limit, which has uni- 
formly been claimed by Communist In consonance with 
the underlying objectives of the armistice, the United Nations 
Command imposed B 12-mile limit an personnel under its con- 
t r o I P  The Republic of Korea subsequently abolished the Rhee 
Line in a fisheries agreement concluded with Japan, but main- 
tained that the line "nould continue to exist for purposes of na- 
tional secuiity and the preservation of continental shelf 
resources." I,' 

3. Incidents Invalwng Fishins Vessels. 
Mast of the incidents arising in the waters contimom to Sor th  

and South Korea hare involved fishing Technically such 
intrusions constitute violations of the armistice by private per- 
sons. Under customary rules the injured party 1% entitled to de- 
mand punishment of the affendeis, and compensation f a r  ans  
losses. 

The practice by the Communist side with respect to the intru- 
i o n  of unarmed fishing boats into its coastal waters has not been 
consistent. The senior Communist members of the Military Armi- 
stice Commission hare accepted in principle, at least, that fishing 
veasels and their crew should be returned if their intrusions 
n e r e  harmless.' ' On two O C C B S ~ O ~ S  this was done. In response to a 
protest by the United Nations Command on 15 Sovember 1967, 
the Communists replied that if investigation revealed that the 47 
persons seized were bonn fide fishermen, they would be released. 
Eight vesseis and their crews were subsequently returned to 
South Korea:" On 8 July 1954, South Korean fishermen drifted 
into the aa t e i s  of North Korea during a storm. North Koreans 

"' Levie, supra note 6. at  506 

"'Shigeru, The .Sormalization o i  R ~ l o h o r  Betwren Jmpun and the R e .  

" S e e  e .# . ,  1967 Xeu- York Times (Index).  Kaiaan ll'a?, a t  613. 
"M.A C.. 83d meeting, 20 Mar, 1958 
"'Id.  

Id .  

p z b l i o  o/  Korea, 61 AM. J. IKT'L L 35, E4 (1567). 
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repaired their boats, salted their catch of fish, and assisted them 
in returning to South Korea.:8z 

On other occasions defenseless fishing boats from the South 
have been subjected to hostile fire which cannot be justified under 
any rule of international l a w  One example will suffice. On 10 
May 1955, North Korean share batteries fired upon eight un- 
armed fishing boats. Fire  boats were sunk, and three were miss- 
ing: six fishermen were killed, nine were wounded, and fifteen 
were missing.lS8 Considered as a reprisal, the reaction way clearly 
disproportionate to the violation of the Demilitarized Zone. The 
Communists alleged self-defense, stating that  warning signals 
had been given, but that armed vessels, disguised as fishing boats, 
mixed among the fishing boats and continued to approach the 
Xorth Korean share. There was no allegation of other hostile 
acts. The United Sations Command presented evidence that  the 
fishermen did not fire a single round during the more than one 
hour that  the vessels were subjected to the so-called defensive 
me8.sur.e~. The evidence further indicated that  the fishermen were 
struggling to recover their nets while the shore batteries were 
firing over 800 rounds of heavy 

4. Incidents Involvhg S a r d  Vessels. 
The first incident involving naval craft occurred in January 

1967, when a South Korean patrol escort was sunk by North Ka- 
rean shore batteries. The South Korean Defense Minister 
conceded that the boat had crossed three miles north of the Mili- 
t a r s  Demarcation Line into North Korean waters and was at- 
tempting to escort 240 South Korean fiqhing boats back to  South 
Korea. The patrol boat WBE four miles from the North Korean 
shore when fired upon.-S‘ 

The second and more interesting maritime incident from the 
point of view of international law involved the seizure of the 
TLXS. Pueblo in January 1968. The position of the United States 
was that the Pueblo was seized in international waters and that  
a t  no time had the Pueblo intruded into the tirritorial waters of 
North Korea.”* 

I t  has been shoan that  S a r t h  Korea claims that her territorial 
sea extends 12 miles from the shoreline. The validity of this claim 
in international law is by no means settled, but it is not controi- 
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iing in this situation, since the Umted States asleed to respect 
Xorth Korea's claim to 12 miles for the purposes of the armistice. 
It was conceded that the "instructions under which the Pueblo 
was operating required i i  to etas a t  least 13 nautical miles from 
the North Korean coast."'4o 

The legality of the seizure depends upon whether or not the 
Pveblo w.s  within 12 miles of the Sor th  Korean coast, a factual 
(Iuedtion which has never been satisfactorily settled. If the sei- 
zure occupied outside the 12-mile limit, i t  was a clear violation of 
international law. Assuming that the Pueblo was within the 12-  
mile limit, its \wry presence was a violation of the Anwt ice  
Agreement and its seizure was justifiea. 

Two writers have examined the right of innocent passage to de- 
termine If this rule of international law would have permitted the 
Pveblo to navigate within the territorial waters of North Korea.": 
The authors reached opposite conclusions. In both cases It was as- 
sumed without argument that the rule establishing the right of 
innocent passage was applicable to the Pueblo. This line of rea- 
soning completely ignores the existence of the Amis t i ce  Aaree- 
ment, which is binding on both parties, The right of innwent pas- 
sage is a rule vhich properly belongs to the international law of 
peace and which has no application to an armistice siiuation. I t  is 
submitted, therefore, that  there are no rules of international law 
which would hare permitted the Pueblo to navigate within the 
territorial sea of North Korea. 

C. AIRCRAFT I S C I D E S T S  
Protests over aircraft  violations were made by the Communist 

side as early as the second meeting of the Military Armistice 
Commission on 29 July 1053.3*3 Mast of these overflights by 
United Nations aircraft occurred prior to effective marking of the 
Demilitarized Zone."s Even after marking, hovever, i t  was diffi- 
cult for pilots to determine the exact location of the Demilitarized 
Zone from the air.L" 

In the 36th meeting of the lfilitary Armistice Commission the 
senior member of the L'nited Sations Command reported that of 
116 \idations alleged as of 3 January 1954, investigation had 
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substantiated that  12 of the alleged violations had been uninten- 
tionally committed. In each c a ~ e  assurances were given that  steps 
had been taken to prevent recurrences and that  disciplinary ac- 
tion had been taken against responsible individuals.''J 

The first serious aircraft incident occurred an 6 February 1965, 
when a United Nations reconnaissance bomber, escorted by 12 
sabre jets, was attacked over international waters off the west 
coast of Korea by four MIG's based in S o r t h  Korea. The bomber 
returned fire in self-defense and in accordance with United States 
policy. The MIG's were also engaged by the escorting sabre jets, 
which shot down two of the MIG's over North Korean coastal wa- 

The unprovoked attack by the MIG's constituted violations of 
the Armistice Agreement in two respects: (1) it violated the 
cease-fire provisions: and (2)  it furnished uncontroverted evi- 
dence that  combat aircraft had been introduced into North Korea 
in violation of paragraph 13d. On 8 February 1955, Pyonmang 
radio admitted the planes were based in Korth Korea."' The most 
convincing evidence came on 9 February, when the Communist 
side charged a violation of their airspace in the shooting down af 
two MIG's above their coastal waters. By inadvertently admitting 
that the MIG's were owned by North Korea, they admitted that  
the aircraft had been illegally introduced into the North."l 

The above attack was never satisfactorily settled. A further in- 
cident occurred over international waters between United States 
and Communist Chinese aircraft on 10 May 1955, when eight 
sabre jets downed two MIG's.ltB Since that  time, moet of the seri- 
ous incidents involving aircraft resulted from the straying of air- 
craft over the Demilitarized Zone and the Military Demarcation 
Line. 

On a t  least six occasions United Nations aircraft were brought 
down over North Korea by hostile fire."' In all cases there was no 
evidence that  these planes had engaged in hostile acts. The pilots 
were eventually released to the United Nations Cammand."' 

'" M.A.C., 4th meeting, a1 Jul. 1053. 
'" Dep't of State Statement, 23 Feb. 1855,32 DEP'T STATE BULL. 426 (1055) .  
m ,A ._ 
"M.A.C., 53d meeting, 0 Feb. 1055. 
'" N. Y. Times, May 10, 1055. at 1, mi. 1. 
"M.A.C., 54th meeting, 10 Feb. 1065: M.A.C., 65th meeting, 21 Aug. 1055; 

M.A.C., 73d meeting, 10 No". 1056: M.A.C., 82d meeting, 10 Mar. 1958: N. Y .  
Times, May l o ,  1865, at lo, eo1. 1. 

"'M.A.C., 66th meeting, 21 Aug. 1S55; The Times (London), Aug. 22, 1855, 
at  5, mi.  2 :  The Times (London), Mar. 18, 1058. at  8, COI. 1;  The Timer 
(London), May 10, 1064. at  10, mi.  3 ;  N.  Y. Times, May 22, 1885, at  7, eol. s. 
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The practice of the Communist side with respect to violations 
of their airspace is in marked contrast to their treatment of indi- 
viduals who unintentionally crossed the Military Demarcation 
Line on the mound, and of harmless instructions by fishing vessels. 
I t  mas  be that the ease with which aircraft can maneuver and es- 
cape detection, and the great potential they possess for committing 
hostile acts justifies the extreme measures practiced by the Com- 
munist side. There is no legal justification, however, for shooting 
down aircraft not engaged in hostile acts. First, considerations of 
humanity would require a warning or, if necessary, a demand 
that the pilot land so that  a determination could be made as to 
reasons for the violation. Second, the unrestrained firing on air- 
craft is not in keeping with the underlying spirit of the Amtitice 
Agreemmt. Third, such conduct cannot be justified on the 
grounds of self-defense. Finally, i t  could be argued that such con- 
duct cannot be justified as a reprisal, since the reaction is dispra- 
portionate to  the gravity of the ~ io l a t ion , "~  and since reprisals 
cannot be justified under the Armistice Agteement. 

D SL'MMARY 
The continued treatment of the Korean Armistice Agreement 

85 a purely military convention has raised problems with respect 
to the legal status of captured members of opposing forces, pri- 
marily because the Agreement does not contemplate intentional 
violations by opposing forces. While the practice by the Commun- 
ist side reveals that maritime and airspace violations are more se- 
verely handled, there is no legal justification for such a disparity 
of treatment. 

V. CONCLUSIOSS A S D  RECOMMESDATIONS 

A CO.'iCLCSIOSS 
The customary rules of international law governing armistice 

Ptatus, insofar as they allow a resumption of hostilities, are no 
lmger relevant to the present situation in Korea. This conclu~ion 
emerged from an analysis of the military and political conditions 
under which the armistice was concluded, the nature af the Armi- 
stice Agreement, the settlement of disputes arising during the ar-  
mistice, and the practice of both sides in dealing with specific in- 
cidents. The conclusion was drawn from an appraisal of the fol- 
lowing: 

1. The armistile negotiations reveal that while the Commun- 
"'See Benrrelly OPPEXHEIX, m p r a  note 32, at $ 250. 
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ists sincerely desired a cease-fire in Korea, their intent was not to 
establish an armistice in the traditional Sense, but to  restore the 
status quo a s  i t  had existed prior to the outbreak of hostilities. 

2. The Armistice Agreement, although primarily military in 
scope, contains political stipulations, and by its own terms contin- 
ues indefiniteiy. Consequently, it  is structured to evolve into a PO- 
iitieai settlement. 

3. The obligations placed upon the United Nations Command 
by the United Natiom Charter severely limit the permissible 
range of options available under customary international law for 
insuring compliance with the Armistice Agreement. The contin- 
ued violations by the Communist side, however, would justify a 
denunciation of the Agreement by the United Nations Command. 

4. The continued treatment of the Arm*ce Aoreement as  a 
purely military convention has raised legal problems that  could 
be avoided by the recognition of a new status to  govern relations 
between the two Koreas. 

B. RECOMMENDATIONS 
Although the frustration of the Armistice Agreement by North 

Korea would justify a denunciation of the Agreement, it should 
be maintained for the fallowing reasons: 

1. One of our primary objectives in securing world order is 
to "preserve the effective existence of the United Nations."'"B In 
coming to  the assistance of South Korea, the United States waa 
acting in response to a request from the Security Council of the 
United ??ations.164 The continued presence of United States forces 
in Korea provides a basis for mediation by the world body. Any 
future action by the United States will command greater warid 
respect if it  is brought under the aegis of the United Nations."s 

2. In the absence of cultural, technical, commercial, or diplo- 
matic intercourse with S o r t h  Korea, the  Military Armistice Com- 
mission provides the United States with a vital contact for keep- 
ing the channels of communication open. Although the stated 
purpose of the Military Armistice Commission has been largely 

" 'C t .  Hoyt. The U.S. Rowtion t o  the Korean Attaok: A Study of the Pnn- 
dplae of the U.N. Charter a* a Foetor in Amdoan Palioy-Making, 65 AM. J. 
INT'L L. 46, 63-54 (1861) .  

' * I d .  at 53. For the text of the Security Couned resolution requesting mili- 
tary assistance. 8ee U.N. GAOR, 5th Seer., Supp. 1 s t  28 (10501. 
'"Cf. Hoyr, The U.S .  Reaction i o  the K o r a n  Attrek: A Studg of the Pen- 

eiplea o i  the U.N. Charter a8 B Faotar in American PoiiwXaking, 55 AM. J. 
INT'L L. 45 (1861). 
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supplanted by Communist propaganda, the Commission has suc- 
ceeded in negotiating the release of captured personnel. 

3. There is no reason why the drmistiee Agreement cannot 
be amended to cover political questions. The Communists have 
taken the initiative in gmpming that the Commission consider a 
resumption of commercial intercourse between the tuw countries,'~' 
By abandoning the concept of the Agreement as a purely military 
convention, the machinery 1s available for transforming the 
Agreement into a definitive treaty of peace. 

"M.I.C.,  78th meeting, 11 Oet. 1 9 3  The U.S. Command rejected these 
p r o p a d s  as being political and, themfore, not proper nubjeets for diacvssmn 
by the Military Armistice Cammmion. The Communists used the same arpu. 
ment agsinst  the U N. Command in wply t o  a reqvert for the return of B 
Korean National Airlines piane and i ts  cargo. The piane was on a routine 
flight from Pusan to Semi  when the p h i  was farced to fly t o  Xorth Korea. 
The senior members of the Korean People's Army and the Chinese People'* 
Vdunteem a n  the !vlihtary Armistice Commission insisted tha t  the q u e s t m  
was one ta be worked out between the respgcti~e governments, and was not a 
proper question for the Commisaian. 
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APPENDIX 

CHAPTER V 

THE HAGUE REGULATIONS 

Article 36. 
An armistice suspends military operations by mutual agree- 

ment between the belligerent parties. If its duration is not de- 
fined, the belligerent parties may resume operations a t  any time, 
provided &Iways that the enemy i8 warned within the time agreed 
upon, in accordance with the terms of the armistice. 

Article 37. 
An armistice may be general or local. The first suspends the 

military operations of the belligerent states everywhere; the see- 
ond only between certain fractions of the belligerent armies and 
within a fixed radius. 

Article 38. 
An armistice muat be notified officially and in good time to the 

competent authorities and to the troops. Hostilities are suspended 
immediately after the notification, or on the date fixed. 

I Article 39. 
It rests with the contracting parties to settle, in the terms of 

the armistice, what communications may be held in the theatre of 
war with the inhabitants and between the inhabitants of one bel- 
ligerent State and those of the other. 

Article 40. 
Any serious violation of the armistice by one of the parties 

gives the other party the right of denouncing it, and even, in 
cases of urgency, of recommencing hostilities immediately. 

Article 41. 
A violation of the terms of the armistice by private persons 

acting on their own initiative only entities the injured party to 
demand the punishment of the offenders or, if n~ .e s sa iy ,  compen- 
sation for the ]os888 sustained. 

139 



BY Order of the Secretary of the Army: 

W. C. WESTYORELAND, 
General, Cnited States Army, 

Oflicial : Chief of S t a f f .  
KENSETH G. WICKHAM, 
.Majar General, Cnited States A m y ,  
T h e  Adjutant General. 

Distribution: 
Active Army : 

To be distributed in accordance with DA Farm 12-4 re- 
quirements. 

ARNG and USAR: None 






