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MILITARY LAWYERS, CIVILIAN COURTS, AND 
THE ORGAXIZED BAR: A CASE STUDY OF THE 
UNAUTHORIZED PRACTICE DILEMMA 

By F. Raymond hlarks' 

In  16'71 the Department of Defenae implemented a pilot pvo- 

paid membem. A key  /mto~ in shaping the mrioua state 
program wm the cooperetzm OT non-cooperation of the 
locd bar maon'atbm. The author emmima the gemsis of 
the Pilot L e g d  Assistance Pmgmm paying  p o r t h l a r  attem 
tion. t o  militarylocal bar negotiation& He concludes that in 

nomic than by professional concern. 

gram to  pwmide fuzz le d meistence t o  80me of i t a  lowe7 

MY i f i s tmda  peaistams motivetea ~ T B  b y  UO. 

A merit experimental program of the Dspartment of Defennae, 
=king t o  teat the feasibility of expanding the nature and scope of 
legal assistance offered to semicemen and their dependents, has 
rEorded us L unique opportunity to study varying visas about 
del i rev of legal sewices and rarying conceptions of the !iceme to 
practics !an and professional responsibility. The experimental pra- 
gram, imp!emented by each military service thmugh "pilot pro- 
grams" &t a few bases, envisions the dslirerg of "complete legal 
services" to certain eligible military personnel and their dependents, 
including "repmentiltion in criminal and civil matten in civilian 
courts."' Moreover, the militarg legal assistance program seeks to 
oEer this service by having militrrg l a a p n  appear in civilian 

*Senlor ReSeQTeh Attorney. Amerlcsn Bar.FesodatIon; Professional LR. 
turer, Graduate School of Business, rnlrerdt j  of Chlcago. Thli artlcle la 
baaed On research done by the author on a project funded by the AmericBO 
Bar Foundation The opinion8 erpreased and'the eonelusl~ns drawn are thme 
Of the author. and do not represent the TleFs of the ofleers or dlreetora of 
the Foundiution. the A m y ,  The Judge Admeate General. 01 BDI other govern. 
menta1 agency. 

' O n  October 28. 1870, M r  Rwer T. Kellep, Aashtant S-tav of Defense 
lor IlanDow.er and Reaerse Affair8 wrote B Memorandum to the B~retar lp l  oi 
the hlll l tary Demsrtments 

Tba SaeretlrY Of o*mm d d r e  t b l t  I "  eatmllah a Rld Program io  

ar*m 101 rnliltlrr D'l%onnd and dewnlent l i  t o  D r o l d t  legal aer ieen .  'nriYd- 
'"0 ?wrsamtat<o" 'n rn/rn<"~l M1 d"li matlard tn '4r.izian Eourt~ ,  t o  name extent 
LI  C O Y M  be P*O?Med by  the omee Ol Economle ODD"'IYnltl 
70"  w e  IO hare the r i d e a t  00111b1* 1 l t l t " d P  in Eonducnng the Rht P,o%nma 

aeeeitain the feaslbllltr and drdrabiiili of IIPLLIIIW Lend AasLstonec Pro. 

I r r o r a m m  the Ilrllllly mm!mum m e l t m e l  have been c a t a ~ ~ ~ n ~ e d  
*he omca OI the sIIreur9 0 ,  D.IPI1S.. 
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court8 on behalf of their clients. It is becau3e of this fentnm that 
the unauthorized practice of l a x  dilemma is brought into sharp 
foeus; special permission I Y R ~  needed for "foreign l a n ~ e m "  to p r u -  
rim in lmal courts. 

In  actuality, the new pilot programs reprssent not only m sx- 
pansion of preriausl) offered legal assistance but inrolvm a con- 
traction in conception as well. K h a t  was sapanded wa8 ths m t u m  
and scope of the legnl ~ e r ~ i e e s  to be offered. Since 1813 ths military 
has had a legal assistance program (LAP), a program whiclr has 
given only adrice and counseling, hss engaged in limited drafting 
of documents-such as mills, and has offered notarial s e r ~ ~ c e s . ~  The 
LAP (old program) does not involve the rspreisntation of the  em- 
icemen or them dependmu: the military lawper is never counsel 
of mcord. nor coonsel in the meamnghl sense that he can negoriate, 
plan Ii t ipatm, litigate, or settle litigation on behalf of B cliant.p The 
legal amstance officer under the old program rsfers the client to the 
oirilian bar in  instances where full reprssntation is indicatd,  Tha 
new propam makes such raferrnlr unneeeiany. hecauas the needed 
representation c a n  be pmvidrd directly by the legal mietanee ~ f f i c e r .  
In brief. a true lawyer-client relationship i s  envisioned. 

The conceptual contraction inrolred in the pilot programs is in 
the definition of those seerricemen and dependenrs vho are 
for the new "fnnge benefit" of complete legnl sen.ic8. It ia a 

on concepr L-nder rh8 old LAP legnl assistance is e 
ate3 and generals, seamen and ndinirnla alike. TIIS role test 
hility has been that ths member of the military san.iee3 be 

on actire duty or in a retired status. The eligibility of dependents 
follow the elipbility of ths semicemen. Ths guidelines for the new 
program for the m e t  p a n  reatricr eligibihtg for lsgal ssn-iew IO 
m l i s t d  men (and thsir dependents) who are in pap grade E 4  or 
below.( This restriction i s  due primarilp to an assessment, made a t  
the planning stage. of That was polititallr possible in terms of 
eliciting rhs maximum emperation from ths orpnized bar and 
h i r i n g  resiatance to R mimmum. The "compromise" oyer n m  pra- 

'For  B wrnmav of the historical background and the earl7 operation of the 
old legs1 u ~ l ~ t a n e  program 8 w  JI RIARE. LEOAL I~BI&TASCE  OR Peei~ceirer 
118511 
' Reeenrl? same of t h e  i e r j l e ~  haye alloued 

ellent3 under the LAP. hut I I  I C  fel t  t h ~ t  fhl 
Dlanmng that went into the men ~ l l o t  nropram 

'Par  grade E 4  ITRE ielfftPd bi the mih ta  
Ilne." taking into B C C O Y ~ ~  m i  and th? ialue of 
dlscuesed In Part 11. The Sari  wed an E X  eutos, 
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PILOT PROGRAM 

gram eligibility is directlp related to the foeua of this article: We 
~m concerned here with the way that th8 military and the organized 
bar have rplated to the planned expansion and extension of legal 
em<ces to &defined group. 

Thts artic!e is about the rarj-i-ing .'professional" conceptions of 
whnt the license to practica law mmns to the pmf&ssion BS B whole, 
the indmidud hcmse holder. and the public. Bemuse of the aags 
that the bar and the militarg hare dealt Kith one another about the 
pilot programs, issue of xho  1s capable of serving the public or 
specialized segments of the public. nho  ought t o  serve, and how the 
s~rvice should be offered or rendered a m  raised in clear terms. Un- 
authorized practice issues are particularly interesting when applied 
to people trained a6 lawysm. Data are arailable about L series of 
accommodations t h a  remind us of earlier accommodations between 
the bar and the offerors of legal services to the pmr-ths lsgal aid 
morement and the OEO legd services program. They remind us, 
too, about the prolonged, recent, and continuing bar resistance to 
p u p  legal E ~ I V ~ C ~ S  generallg. Moreover, the uniqueness of rh* pm- 
posed mili tag program and the m t m e  of the specific negotiations 
betwesn the military and serernl local bar aslociatiom enable 118 to 
SBB many of the unauthorized practice of lax issues more clearly 
than in thosa previous situations. 

The attempted expansion of the military lsgal assistance pm- 
gram-its conversion into B full-scale legal senice propam-repre- 
m t s  ths lnrpst  closed-pnnsl group legal service in the country.' 
Beyond that, unlike th8 tgpical union or poverty group legal serrica, 
ths professional members of an identifiable group am tha designated 
%nws of the nonprofessional mombere of the sams poup. In other 
words, by the new program the militar\. is attempting to ''QBITB its 
o m ' '  with its own. In  its sssntisl  form the military program ia an 
example of socialized legal service. 

The form of implemsntation of tha pilot programs, as has already 
bsen mentioned, affords us B gmd opportunity to isolate issuas and 

a I t  can be armed thst the OEO Legal Serriees Promam is the largest group 
practlee in the covntrr  In abitrmf terms mia 1% <me But In terms of idenlie.  
Ing "the elienta." for either the semmg larger8 or the LB~sers n h a  mlghf hare 
send the members of The U O Y D  In the ~ a a f .  the OEO program lacks the eh8tp 
of deflnpd beneficisriea a-hlrh both the m l l i t a q  end U n l m  pmgrams haye. The 
beneflelarles of the OEO Legal Semiees Propisme *re "the mor'' In areral 
losfsnee~ of eweclfle Dppolitim TO the OEO program. loesrl communltg- 
nelghbmhmd-largers thought they could pererire tha t  the served group 
embraced "their cl lenrs" The eeneial bar horrerpr. did not e their client. 
Inrolsed In the esse of umon~graups or the milltarr group, the general bar 
In several commiinitles can ldentlfg their (.11ent% or mtential d1enT8 ~mone 
the benefleiada of the noup plan 
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perspectire touching on the meaning of professional rols and un. 
autlmnsed practice. To begin rrith, :he support and emperation of 
the dmsriean Bar .hsociation w u  sought-& factor I shall deal with 
more 8xtenairely. T\lmn it was recured i t  was in B faderated form' 

ResolrR1, th8t the hmerieao Bar Issoelahon bUI)po~tB t h e  e r p o ~ m n  of 
~ r o g l s m i  through f h a  e s f a l i l i a h m n t  a l  
~ iag7omla i  %n such Btolrs ax cooperate 
1","1 eomplef~ legoi B e l Z l O e s  t o  lnenl 

be78 a1 the Armed Force8 and their d e p a n d o n f e  through the enpanalon 
Of eli it lng mlllrarr legal BESlstanee pmgrama. Jublect  IO WCh r*niito- 
liane. &I t o  FhiCb the Department of Defense and the State8 and elsll. 
lan bar ~ d i o ~ l a t l o n ~  ma? agree. . .' 

The ABA '-approv&1" underscored the wluntary nature of the 
nariannl bar-indimring thnt B statement of ~ i o m s  may be one thing 
and :he poner to implement 1s another. Segotiatione betneen the 
military senices and the bar had to  wcur airh tha local bar m those 
u e a s  \There the military desired co establish pilot programs. For 
our purpose this TRS fortuitous: a e  am afforded an opportunitp 
to obseire sereml sin~ller negotiations nnd conflicts rather than one 
spmbolic-ab3tract~anAlcr. The Departrncnr of Defense also indi- 
rectly enriched ths data base of the stud? by promulgating broad 
guideline for rhe pilot progrems.' The guidelines left considerable 
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flexibility for each pragmm's ultimate form. Indeed, the forms of 
the pilot programs, ths negotiations n i th  the local bar, and the sub. 
sequent revisions of specific programs have #hen raried. So, too, 
hare the responses of the involved local ban. 

It map be that both the military and the local bars hare frequently 
been disingenuous in  assigning lmguage and reawns for and against 
the expanded program, repectirely, which obliterate or mask a real 
m u m  of bsr concern-fear of loss of income. Lanpage and nego- 
tiations aside, hoirerw, the bar's concern about income nnd the mili- 
m y ' s  anarene~s of that concern have been e. central factor in the 
shaping and mplementation of the new pilot progrnms for szpanded 
legal mistmce. Anoreness of probnbls and B c t u d  bar response has 
permsated ths pilot proemin from the planning s t a p  (at  the Psnta- 
go") through the negotiation and implementation stapes (at  the level 
of staff judge adrocates in the field). For example, in the Department 
of Dsfedse letter directing implementstion WB find: 

In all setions taken it should be made clear that the expand& mill- 
tam legal 86sbIarice progrsm 11 not Intend& t o  deprire dvlllan sttor- 
neis of ~Ource8 of Income but. to the mntran,  1s intended to prarlde 
legal aerrlees lor ellglble personnel who cannot pmvlde B muree of 
locome t o  the elrlllan bar.' 

Sotwithstanding the rentrnlity of the income or market issue there 
are other important concerns nhich hhve been roiced and dealt 
with-n both sides of the bargaining table. Issues asre raised &ut 
ths best wag (or the better wag) of serring the client p u p ,  which 
in turn touched on ths core of the unauthorized practice i s s u e  
a h a  is qualified to serve the public? And a h o  is not? As we observe 
these issues, we are afforded an opportunity to  apply an anslysis of 
competing professional and counter-profsssionel motives. T5-e am 
also afforded an opportunity to apply a scde of pmfessionalism 
ranging from concern over gain to concern over service.$ TTe can ask 
whether t h m  involred see the monopoly granted by the lioenss as a 
nay  of protecting the public or a way of advancing tha interests of 
the profession. 

5 



56 MILITARY LAW REVIEW 

Another fenturs of this studr & s s u r ~  us that an examination of 

c r m c  poner to dersrniine rrlio mat- practm in the courts. and. in 
other jurklicrions, rhe bar hai substantial influence-pnncipallllv 
with ths couns-ton-ard the s ~ m e  end." In a sipificnnr vav, then, 
this article 1s about the r a p s  thar the p w r  to license-or influence 
licensing-is u%d and abused. 

We examine first the delibermone of the rnilital?; that led to  rhe 
selection of the pamcular approach LO expanded legal aeriices for 
w-vmmen. This includes B T - E ~  of the alternorires facing ths mmli- 

view both of the prediction- made obout 
possible objeotions of the organized bnr 

w r e  taken by rhe m i h t q  to nllenare or 
"-is, 10 secure bar cooperntion I T e  then 
r y b a r  negoriations leading to or fmsttrat- 

mg the implementation of pilot proprams tt pnniculnr bases and in 
particular jurisdictions. Finall?, we \ l e a  the process and the issues 
from an orerall perspectire 

I. THE P L h X  O F  THE ~ I I L I T A R P  

ITlule the Depnrtment of Defense, since 106;. had been consider. 
ing the expansion of rhe military legal wsimmre propiim, no direct 
action toaerd that end n a s  rnken until after Congress. in December 
1969. passed the Carey Amendment 10 the E e o n a r n ~  Oppommt!- 
hc r  of 1D64." ,The rare? Amendment pronded for the extension 

6 
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of Isgal services by the OEO to military "hardship" personnel and 
their depmdents.) The militaq's earlier consideration had been 
prompted principally by concern m e r  the inability to  attract and 
retain lawyen. A Working Group on J l i l i t aq  Lawysr Procurement, 
Utilization, snd Retention sa-- an sxpanded legd mistance pro- 
grsm BS a way of offenng attractive and competing professional 
career options to the military lawyer. Thai Group recommended 
that the Department of Defense: 

Study the fesslbilltg and delrabilltg (11 [8eekhg mowratlon irom 
the American Bar A ~ ~ e i a T t o n  and State Bar Aesoclatlons alth B viea 
tow8rdl delning awe81 m abich L w l  Asslstanee Om- would be 
Emitted to plwale and Rle Dleadlngr In ein1h.n courts, negotiate . , 
in behalf of c l i en ts  snd, in certdn caws, make court a p ~ e a r a n m  In 
behalf of ~ I l e n t B . ~  

Conpsssional action. which IV&S neither sought nor welcomed by 
the militarp," forced s t  least B partial shift of emphasis in tha &p- 
proach to expanded i e r i c e  from consideration of the Iswyers to a 
consideration of alternatire wape of serring the clients. This did 
not mean. howersr, that subsequent discussion necessarily became 
client-centered. The military hnd i a  needs, t m ,  and lsgal ser\-ices 
continued to be discussed, in terns of these needs, 85 a. tactical de- 
ployment of a fringe benefit--as an implementation of an overall 
s t ra tee  for the retention of pers~nnel.'~ Dslirery of legal serries 
was discused in a context of an all-volunteer force. 
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Congressional action had another effect, this o m  haring profound 
and fsr-reaching eonsequmcei. By addreszing only those eerricemen 
and their dependents who were eligible for as isranre from OEO 
Lee1 Senices Programs--"the hardship CBS~E" '#-the Carey 
Amendment f o r d  B fractionalized considwation of the client 
p u p :  it had the effert of reinforcing m historical basis for a com- 
promise r i t h  the cirilian bar?' Group legal emices might be toler- 
able to the bar t o  the extent thw the extended seerrice would not 
interfere x i th  s e r v - 1 ~ ~  rhst the bar was alread) rendering to  an 
established clientele-ire paging clients. 

The Carey Amendment contained TKO hanh  realities for  the 
planners in the Pentagon: (1) there was the threat of a 1egiilatiY-e 
finding that some members of the amed services were living beion. 
the "porertp line," and (21 there was also a threat of finding thnr 
the militan. was neither the exclusire nor necesearily ths best re- 
wwce for  ~upplping ita members with needed or desirable gwds End 
services. Aoth findings had Implications that the military could not 
or should not "take care of its oxn." The fact that bath ~ssue$ 
strongly related t o  adequacy of mllltar)- pay r n l e r  and acceptance 
by Conpmse of the professional sratas of militan. careers was of 
small comforr. It W E  d;fficult to talk of c a r e m  and porerr? a t  the 
S a m  time. 

Reactions to the Carey Amendment ranged from feelings of 
stigma to feeling of Intrusion. The official reamon TTBS quick and 
singular. During the pendency of the amendment. letters ~ e r e  Sent 
to key Cangremmen hg the Secretary of and by the dctmp 
Gsneral Counsel of the Department of D e f a w  expressing appwi- 
tion to the amendment on the grounds that the existing legal assst. 
an- program vas  the natural rehicle for meeting the need per- 
ceired by the amendment, eye11 I f  t h a t  enrailed an expanded or 
altered form of the zwstance prop&". The letter xritten bg the 
Acting General Counsel ( s t  the request of Secretarp Laird) IS of 
particular note. Counsel said, m part 

"llZ Cas0 Rsc iM0l  81980) (remark8 of Senator Peter Damlolekl 
'By 'force' I do not mean that the Carer hlliendmenr foreclosed considers- 

I' Letter from Xelrln Lalrd t o  L Illendel Rlrera. Chairman House Commllfee 

-Letter f r o m  1. Sledrrlehner to Representatire Albert H Qvle Xor. 10. 1888 
on Armed S r n l n s .  Dee 20 1809 

8 
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Admittedly [the exlstlng programs1 hare certain llmltatlons which 
Impalr their edeetlveness and make it Imya%alble for Complete legal 
senlces to he pmvided. One of the more slgnlReant limltatlons i s  tbat 
the mllitaly legal afficpm in the main bre limited to providing oflee 
SdPlee. ioeludlng ~reyarafion 01 80me legal documents. and SR unable 
to represent thelr client8 In court pr&Iwe 01 other lersl prxeedines 
m to negalate iullg In thelr hehall wlth SdversBrIw. These l<m(tolima 
are due to a number of f a d a n  tmludini the ottbtude of the myonlied 
milran liar resard(ng aueh mItw8. These re8trIctxms hsse been B 
source of concern and some irvstration to mllltarp legal officers who 
would Ilke to  Wovlde more complete legal sersleea to their ellenta." 

Citing ths milicary laws-er procurement studj-, the letter went on: 

One of the reeommendstloni of the sfvdg group prompned that &arts 
he made. ID m ~ e r s t l o n  wlth clrlllan bar WmiBtlonb, to expand the 
mllltsly legal abei&m~e ~ m g r a m ~  SO that milhsry l egd  officers could 
provide more mmplete legal senices to milItaly ~monnel-ln O W ~ ~ C U -  
Car lhoae ln tho l m e l  enluted goy ymdm." 

The cited procurement study did not single out the lower pay 
p d e s !  That suggestion appears for the first time in the letter of ths 
Acting General Counsel. This letter thus represented the first adop- 
tion by the militarj- of a fractionalized view of the client group. 
IT88 this a concession to the focus of the amendment or to the atti- 
tude of the civilinn bar cited by Counsel S Or was there set  a third 
reason-the serious shortages of dollar and manpower resemes that 
would be needed if  the old mistance program were conwrted to e. 
full service program for all: The excuse &en by Congess mhy hare 
been wellcomd. The thonght of sctually extending expanded service 
to all mas hare produced B willingness to fracture the group. 

Short11 after the pas-ape of the Carny Amendment, the Depart- 
ment of Defeme notified the Director of the'Bureau of the Budget 
that it would take w steps to implement tho law-~,e,, that it would 
not, under the proviso, make nrrangemenfs wxh ths OEO to reim. 
b u m  thnt agency for  leg111 service extended to military personnel- 
but thnt it would ',continu8 to consider the problems co which [the 
Amendment] is addressed." 

The Vorking Group on Expansion of Legal Amstance, under the 
ohaimmahip of Calonel George J. MeCnrtin. Jr. (Amq Repre- 
sentntive), was formed b g  directive from the Office of the lsristanr 
Secretarj of Defense on Xarch 1. 1970." There were also representa- 
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tires from the Sax-), the Air Force. and the Coast Guard.z: The 
DOD charge 10 the group X R S  not 8 3  hroad as the title of the groiq> 
suggests : 

1 B l t U d ~  In depth rhe pasi ible exganilon of rnilltav legal BseiitBnce 
prog1amb iii keeping r l th  [prior stud7 group reearnmendatlonil and 
m Iurtkrionev o j  the D e i i m t m m t  of Daienac pulthon lotan ?n COnneC 
tron i t l t l z  !he irccnf [Corerdl anmdnmf . '' 

This seems to be R directive that  the amendment be foranorn and 
that the earlier directire-to coniider the use of niilitar? lavpers in 
civilian court-be purmed. The '.Objectires and Suggested Areas o f  
Study" aeconipmying th8 March 4, H i 0  directire make 11 clear r lm  
the gloss of interrening political exchange "-as added to any fnrther 
consideration o f  expanded legal serricec. The abjectix e3 included: 

[Tlo determine the enrent to r h r c h  sUCh e~pRnemn of S O ~ I C P  LS 

fessible,  fn detine the fyw% and SCOPE of such expanded iemices and 
peiaow r h o  vould be oirgrble ? 

The terms .,eligible" and "elipibilit]" seemed embsdded m ths 
dialope right from the start: the threat of outside legal s e m c e  to 
rnilitarp personnel on an organized basis and the "natural" limira- 
tions ~ e e n  to derire from the attitudes of the cinlian bar would limit 
the study group's efforts t o  B search f o r  to7erabie a l t e n i a f i w ~ .  

The areas of study and examination "suggested" b: the Asistant 
Seeretan. of Defense included: (1) an estimue of the number af 
people who would be served: ( 2 )  ..the kind of legal sen-~ce rnilitav 
personnel and dependenrs are eligible for through the Office of Eco. 
nomic Opportunit?": ( 3 )  the type of c w  rhen handled by legal 
sssistanee officers nnd R review o f  the number and tppe of c w s  then 
being referred to ths civilian bar bg legal officers under the old legal 
asisranee program and the pa>- grades of the militarp clients so 

10 
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'.Possibilitp of utilizing military and eivdian attorneys under B joint 
p a r t m p a t m  or spansorshlp program": ( 9 )  .'The iiaersrity and 
m e m ~  of obtaining cooperation irom the American Bar Association 
and .%ate ni ld  Ioio1 hais": (IO) the impact nhich ndoptmn of the 
Gates Cominission recommendations for 811 all volunteer Armed 
Force would have 011 an expandsd l e d  asmtancs program: and 
(11) '.the r i m a  of Staff Judgs Adrocates, legal officers and legnl 
assistance officers." 

The 1lcCartin Report nas  submitted to the Assistant Secretary of 
Defense aithin four months of the original request, just in time 
for Colonel 1lcCartm to seek the cooperation of the American Bar 
Association at its annual meeting in St. Louis in August 1970. It was 
an impresars rerien of the issues on often meager data. The records 
on the old legal sssistmce program, for  example. Fere, when extant, 
incomplete or unrelmble.30 Other issues admittedly called for sub- 
jective judgmmts. Tire XcCartin Report is in the form of answers 
to the questions imp l id  bp the "Objectires and Suggested Areas of 
Study." The fmdinp and recommendations turned on thres crucial 
issues: (a) availability of dollar and manpower remurces for an 
expanded program: (b )  a set of judgments as to whether the mili- 
t a r i  l a a y e r  or the civilian l a ~ y ~ r  ~ 8 %  in the beat position to extend 
complete ser~-lces to militars- personnel-this includsd an assessment 
of whether the cirilinn lanver had in the past rendered such service 
or would in the future, and it included a n e w  that serriee included 
understanding and empath>- ~ and ( c )  assearmenis about the import- 
ance of obtaining cirilian bar approral and the extent to whiclr bar 
emperation "as p s s i b l t i . e . ,  how far would civilian bar tolerance 
toward a n  expanded legal serrice program go? 

The cntical hndings =em: 

( 8 )  The vresent p m n a m  [old legs1 aeil~tance pro%rsmI "8s ardlable 
t o  wmeahere between 8.3 and 10 mllllon people.* 

I b l  The old pro~ram hed changed little since I t s  inception in 113. e r c e p i  
that $hers i i C B  n o  regilk,  cooperotien from ,ne e i i i l i o n  " a r  Or lalunfarU 
~ ~ ~ i l c t ~ ~ i m n  ihe cutlion bar 118 there hod b r m  el fJze brgtnning 
The program Se.8 too llmiled t o  p'o'idr derlrable levels Of *PI l . l er  

'Bee note 24. dupm sec 4 (emphana sddedl The list eitber paraphrases or 

-Bared on the author's personal ob8en.anom 
'-The flndlngs are lettered aceording to the MeCarlin R e ~ m  and are either 

mraBhrased or ~uored  as lndlested nlth PmDhasls added 
"The notlon of ellElbllltT was present In the old program onls on the fnwees. 

111 active dutr i~ersonnel eauld rece l~e  the ~ e r v l r ~ x  by definl 
the problem of defining the sffondam groups 'dependen 
(ell%ible). nnnacl l rc resePIlrll (not ellglblej 

. . 

quotes of =me of the itema. 
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!d! There are 2.331.306 VPAOIIS Included In,  end dependent on, actlre 

(e1 There I s  no apeeclbe itafuIorT baala for (he present millram Legal 
duty serriee ~n pay grsde F A  snd below. 

Assrtanee Programs begond the needs of ,relfsre" and 'PfficlPncT'' 

l p !  The suppls of the m e r  larser TeQulremenCs alone r l l l  not smce to 
amompllsh an5 BpprelBble expaanalan of the yrogram. . 

( 7 )  (1) The estlmaled e%ects of expanded legal 80miCel on ''orerall" 
morale aoUld be rood. If 'wnSematlvely and carefully publlelred 
a.! 'the servl~es raklng cam of their own' abording Ihe fmpreraian 
that t h e  mi!ltoiU Ut~vw8 o i e  foklns buamesa fond MlnPyl from 
the oivi1ron bar'' 

( 2 )  The eitlmated e%=- m rerention r a t e  as B "fnoge benefit" aould 
be rwd 

13) S p d f l c a l l g ,  fbe abllltp to bold D ~ T O  tralned men Tho might, because 
of debts and personal r o r n e s  end inablllty to lecelse legal B ~ s l J f -  
' awe  for thelr  relief leare the aerrlce or seek adminisfratire dls. 
eharee. rOUld be enhaneed. 

18)  ! l i  I t  l e  "more deelrable i o  pm'lde expanded legal a ~ l ~ t a n e e  wlfh 
' ml l l tav l a r y m  or a mmblnatlon a l  mll l rav laager8 snd semlce 
emploied eirllian IBn-~era rhan funding 0 E.0 semioez" This find. 
lng IS bawd on aCcesslbilifr of lanier-the m!lifarr iersion of the 
outreach p r o n a m  B bale bdng the sen lcem 
the effect such eonrenlence would hare  on 
flonshlp, on ellenl and t r w p  morale. and 0 
for tlme and travel aaar fmm the p e t .  

12) The fea%lblllI i  of procidlng an expanded program of e o u n  a p m r .  
mee8 d e p n d s  on the ability a i  the Department of Defense t o  
suppart the program and "the ezfenf 10 iukfch a l a t e a .  m ~ r t 1 .  on6 

, . .  

. 

!ai "The use of A combinanan of additional m111mri and elrillan 
lawyers who are non-aetlve dufr i e~e iv l e f8  a-ould enhance the expan- 
8lon of the program and' Rrald aome of the problems eonnwfed r l f h  
the murtr and bar objectlonn and Twuld lend Besrtance in obtamlng 
DeceJSBrS pcTmlE40nl 

( 7 )  The pmgram would render e l l  types of WTTICI "to the e x e n t  the 
stater. courts. and ba r  eoop?rale.'' 

B a r  dasoclofion mUBI b r  p e n w a d e d  of t h e  need for.  nn 
( r )   he m t e  C O U ~  n,,# bar a ~ ~ ~ ~ I v t I o n B  t o Q e t m  I r i t i l  #he inlrrvon 

Ths .-findings" of the LIcCarrin group vem indeed a mixed bag. 
They corered items of hard data. siieh RI ralatire costa of delirering 
different types of legal ~erx-ice. numbers of people e r r e d  b~ the legal 
a391stance propram in the past and sspected to  be semd m the 

12 
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futura, and estimate of the numbers of pmple eligible far past and 
future ssrviees. The findings also embraced & wide range of matters 
which rested on opinion, such as philowphies &bout e. volunteer & m y  
and personal s e r r i m  BS fringe bendtfits; views abaut the impact of 
an expanded program on t rmp  and lawyer morale; and judgmsnte 
about the superiority or desirability of having military hwyers seme 
ths civil legal needs of military penonnsl rather than heving civilian 
lawyers serve those needs and the degree of coopsration thst  could 
be expected from both the organized bar and indiridual Israyem. 
The opinions in thme &mas often rested on personal prefsrences and 
professional outlook-,.e., ths professiond soldier's or sailor's out- 
look or the militarg larryer's outlook. The element permeating thwe 
findins,  howerer, is the view that bar cmperation m s  nec-ry and 
that it stopped at the water's edge of the wonomin of law practice. 
This permeating effeot is most dramatichlly i l lustratd in finding 
( r ) ( i ) .  There the finding concams itself with ths effect of the 
expanded program on troop morde and the importance of an ad- 
junctive program of "eonsermtivtire publicity.:' Then, BS if an after- 
thought-but not really-the cautionary note is added, "avoiding 
the impression that military lawyen are taking business (and 
money) from the cirilian bar." The central subject of the finding 
h o m e s  strained, just BS ths overall findings themmlres beoame 
strained, between the pulls of rendering a m n r i d i s t n b u t i n g  & 

fringe benefit--and the "political" limitations deriving fmm the 
T'i'orking Group's r i m s  about the attitudes of the organized bar 
toward licensing and toward mnstitutiondizad offering of l sgd  SBK- 
iees. In  finding (I) (i)  ths Gmup wm shying that morale can be 
ben0fitad b r  an expanded legal service program, povided the p-s 
d m  not awaken the sleeping giant-the organized bar. 

On a bmader level, the dissonance obsemed in finding ( r )  (i) WBS 

repeated many times-frequently more mbtly-when questions of 
arailabilitg of I@ counsel and access to the legs1 plocess had to be 
considered also in terms of the p s i b l g  conflicting interest--self. 
i n t e re s td f  the bar BS B whole. On the issue of eligibility alone, the 
predetermined natura of tha findings is apparent. As Colonel Jlc- 
Cartin. chairman of the Tork ing  Group. has staled: 

If n e  %are ir to evembadp t h a t  would mesn a slrable dent In the 1-1 
bsr's m k e r .  X e  kneu we would neier be able to get BIBS nlth it 
We knew (Ye bad (0 get the mowretlon of the la'al bar. So, since It waz 
OB0 and Its entering the Dleture thst farced us info this position. n e  
Agured we r o v l d  be able ta furnlah tbe aemice or c o m ~ l y  with the 
Coonesslonal 

mIofemien wltb Colonel Qeorpe XleCamn Mar 1, IS71 
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I n  s way. the conflict. seen BS affecting the considerations of the 
YcCartin Committee and perhaps compelling its ultimate iecom- 
msndntion that expinded service be offered only to thoas under the 
poverry line. had been present for some time prior t o  any formal 
considration of expanded legal s e l ~ ~ c e ~  It simpl? had not ken faced 
explicitly. The conflict can he seen E more bnac,  RB B clnsh betmen 
two prafessmml ourlwks-those of the military profession and of 
the legal profession. Further. there was an slsment of identical 
interest xhich seemed to more conflict from the subtle to the ~ggra.  
vated farm. Both profcsmns would start 10 talk about legal rervieez 
as either necesiitous or desirable. and. BS thnr necessity wm assumed 
or TW treatad as apparent. issues of who should render service and 
how that serv~ce ahould be rendered m a l d  emerge as tlireats to eaeh. 

As earl?- 88 1918 a T a r  Department Circular stated: 

Legs1 a ~ s l s t a m ~  omcei "ill be eslabllrhed &1 soon 8 9  molable and 
wherever praeflcable rhraughovf the I r m y .  Q D  f h a t  mlZ$farv perBa,lneZ 

from largeri a h a  are In the mllltar? service l i t c i ,  ~ ~ o l U % f o i i d  lrgol 

of the a m n e  naftme 08  meiiicol. ireifore. o r  d h i i  8lmiler s i n i c e 8  pro- 
rMed far m ~ l i l a r y  p m 8 m n r l  I n  any yropci e m @  Ilze !Waf B b m i f O n W  
odier mov refer the *e,iicemnn 10 CIL.lltan PUl'nlel f o r  re,fntion iiu the 
~ e r ~ l c e m ~ n  upon the umal c ~ ~ i ! t m  Dasta" 

can m i o i n  v I m I ~ ~ u ~  i e g a i  M ~ * W C  from roiuntpe~ cir111sn ian-gers ana 

Qejv l lCe  ahouia ae cmtltsred eiioiizy a u t  rntiieiy B I  o aeri;ce 

The directive is instructire. I n  attempt was made to analogize 
legal Eervicw to medical serl-ices. dread? socialized for memhers of 
the military profession. while at rh8 name rime recognizing that such 
status XES aspirant rather than E ~ C U ~ ,  There was also B recognition 
of the distinction between the military way o f  delivering t l iw ssn--- 
icss and the '.usual cirilian basis" but as yet no recopntion of a 
conflict regarding legal 5ervices. That would hare to await went8 
such as community disculiion nbout the necessit? of legal serrim 
which accompamed. for the pwr least, the adrent of OEO Lspal 
Sen., W S .  

In sum, and to recnpitulare. the rscommendetions of the UcCartin 
group--\rhich follored the "findings"-that military lawyen should 
be licensed to proride full-range legal serrice t o  milltar>- personnel 
under grades EA, and their dependents. and that bar cooperation 
r n s  both desirable nnd necessnp seems to ha\-e been R forepone con- 
clusion eren before the Group met. e m i i  befoie rhep considered 
nlternani e wm)s of expanding SBIT:CPS. rnd ereii before the Cnrey 
lmendment provided the excwe for fractionalizing that  eeriioe. 



PILOT PROGRAM 

The low level adcics and counseling program rrhieh the military 
had operated since 1943 had not generated Brig substantial opposi- 
tion, although both the unauthorized practice of l a x  elsrnents and 
the inexorable conflict between philosophies of delirering services 
to a group were present fmm the beginning. The fact that the supply 
of legal serrieer hnd, ~n the past, been riexed br tha offerors of the 
service rn nonnecessitous--as e x t r a b a s  distinct from the supply 
of ssrrieee like medicine, helped to aroid th8 recopition of the con- 
flict. So. tm. did the relative invisibiht) and marginalit?. of the 
services as rierred by outsiders i'--particularlg the legal profession 
&s a whole and those xithin the profemon. But, 8s the community 
and the profession began to  debate supplgmg legal se 

rhis juncture that the military profession's r im  that pwds and 
serrices ought to be dirtnbuted an a mid ized  basis conld be seen 
clearly and as R pwib le  threat TO the legal profeseion. It this con- 
text, the cenrral question raised b2- the YcCartin report 1s made 
clearer : 

The challmw noa I s '  Will States and bar BsmiBdons slloa the 
mllltarp laager to do more fa r  hlr m~lltam ellents ahen iher need 
It. and ~f so, how mnch?'* 

The split of the elig~ble group has dread:- been seen 8% a concession 
to political realit?., v i th  some economic basis as well. Sererthe- 
l m ,  when i t  r r u  recommended it drew B sharp d i a n t  from Lieutan- 
ant Commander Charles Martin, the Coast Guard representative. 
His dissent further describes the conflict of profmianal outlmks that 
we hare been discussing 

[The lecmmendatlon iha l  expanded legal servlna be limlfed to pa7 
Bradel E 4  and below is snbject to some ob j f f t i on i ]  The trodtlionoi 
mneeit of a mrlrtaw owonuotum OQ R "bond of br01h0.8" and 27 year8 
a i  equal treatment In legal BP8~Lanee for all ofieers and men and their 
dependents strongly contiaindlcatea the adoptlan of the clrlllan COD- 
eepf of "Poierfg' l e ~ e l b  r i th in  the armed tomes a8 a criteria for deter. 
mlnlng elik'lbllity far  nnU bend- rh lch  benest8 %hue become ines- 
cspablg CatePOnZed 8 8  " C h a r I W  The mere rffoenltlon of "poverty 
l e ~ e l e ' '  in the mllitalT Nns counter to that touehstone af milifnry proo- 
ieraranolism. the maxim 'The Semite lmks after ita o m s '  , , , Suc. 

r e m  'outslderb" -111 be helDful. T e  shall %?e i t  later: member8 of the 
nrofeasion rn l l  be n e r e d  BY uut4dPrs by the bar In B p~rtlculal locale 
w r w  al lh  the mlll lam IaPser being i l esed  as an outsider to both- 

nalder. deDendlnL on the clrcumsfanera 
. C a r t i n  Rewrl. %ff. 11. B 3 
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eess and mofl~atlon for the first time aould IesUlr  In being denied a 
fringe benefit. . . . 

The onlg appropriate standard for the adminldtrstion of 8 n ~ h  b e n e  
Bts 13 to  ask "Is he one of 0 ~ 1 8 ~ ' '  and l i  ba n e  hare B dutg t o  look 
miter him and hls" 

Commander nlmin's remarks put the issw out front:  ',[It] 
would be best not to  proride any expansion of legal 3er~ice a t  all 
rather than limiting such expansion. . . . In  other mrds .  how far  
would the military change i t 3  conception of the disrnhution of 
goads and E W T I C ~ S  t o  nccammodate the felt political realltie of the 
organized bar7 

The awkwardness o f  the squeeze between traditional military no- 
tmns of how goods and s e r ~ ~ c e s  ought to be distributad and tlis 
politicnl wnlitiee o f  bar "permisa'on" or reto is illustrated by the dii- 
sonance between two "findings" in the XcCartm repon. On the one 
hand the Gmup found:  

Polltlcallg and praetlealls i t  n-auld be n ~ r l e  for the Depmment to 
attempt sny e x ~ a n s l u n  rh ich  the bench and bar do not apprme and 
then pPrmlt's 

At the rerp same time. Iioveier, speaking of the old program- 

r meeent proglam 1% B musf. orhenrise morale 
r i l l  suffer and the expansion rau ld  beome B cause of dlssenrlon and 
dueord To odri an IsimdidBd i i o ~ r a m  !o 0 ie lr  el f h e  erpenee of t h e  

om%slonee %could be  nim! u n w 8 r  and do harm rather !lmn w a d "  
~ ~ ~ ~ e i . o ~ ~ e , ~ t ~ d  pe,amnei i i h o  reeelre t h e  pre~e.1 i t m i t e a  irgoi 

A paradox 1s apparent. The sub 

ch caused an xbnndonment of this 
coheare approach? V n s  it R T  oidable? 

To answer the latter qo~arion fivst-K&s dnerabi l i ty  t o  bar re to  
m d  overdependence on bnr cooperntion Rroidnhle!-n* rhould f m t  
look at the histor)- of the old legal amstance program Repardless of 
what a n i  said or regwdless o f  the felt need to "emperate mith the 
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private bd-arising perhaps out of the military lawyer's member- 
ship in t a a  b r o t h e r h d s  (the military profession and the Isgal pro- 
fession)-the old program w s  not vulnerable. That does not mean. 
hoawer,  that thers KBS not same exposure to unauthorized practice 
of law rules or  chsrges that unauthorized practice a85 involved. The 
exposure am there. 

The legal assistams officer xho  L'adTised" a general or pnvate 
about &house purch- and examinsd papers pertaining to the pur. 
ehLs, or gave estate planning adrice, including, in many instances, 
the drafting of a will, v u  frequently seen BS pmcticing lax xithout 
the necessary licenses in many jurisdictions." Three factors of im- 
munity, hoaerer, made this exposure minimal-memly technical. 
Firat, the "law offices" There the advice and counseling and some- 
times drafting services were rendered were, for the most part, outside 
of the jurisdiction of most s t a t ea -m federal military reservations. 
The rn i t ed  States Congress--and courr-hare exclusive jurisdiction 
over such territory '* nnless there WRS a r e s e n d o n  of jurisdiction by 
agreement with a State fit the time of cession or condemnation M 
unless Congress shall ha1 B subsequently relinquished erelusivi juris. 
diction.'s There IS no evidence that the states had ever resewed, or the 
Congress had ever relinquished, jurisdiction over the practice of law 
on militarJ. reserw.timS. Sar is there sridence of any attempt by 8 
state bar or s state court to attempt to exercise juridiclion over the 
practice of law on milittry reservntions-and other federal installa. 
tions." The practice of law on military mrva t ions  has been, there- 
fore, like the practice of medicine at mch installations. free fmm 
s tm r8gulation and from meaningful regulation by the argrtnizsd 

"This same charge has been l e~e led  at bo"= munsel to large natlonsrl 

"hrdele I, Seetion 8. Clause 11 of the Knifed States ConStitution Pm'ildea 
eormorations. 

!De; . , 
6rr Pan1 v. Knifed Rtafn, 371 K.8. 243 (1983). In subsequent discusslan we 
shall e e  that  the Learenaorrh County b m  in Xanasa used the eabsterritorial 
argument a8 B basla for ettemyting to black B Xaiiaas l a u ~ e r  m the Arm1 
JAQ Corps from praetlclnr In loesl Kansas murra. 

*See James 8teu.m & Co., In? v Radraknla, 309 L S  84 (1840). 
'This 1% not t o  sa? that  Federal Courts do not rwleu legal p?-dlne an 

federsl pmpertr 
* A t  times r b e n  state medlral Ilctnrlng boards evidenced hostilltr to "foreign 

dmMrs;' this eremptlon from state regvlstlon embled the Telerans Adminla- 
fmdon to ataE Its hospltals r l l h  f D I p l g n .  unlleensed doetors. 
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invisible to  the P 

CtlIe. repieaenta- 
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B. Direct eontrnet r i t h  certain members of the einlian bar for 
the benefit of the eligible perwnnel. I n  this instance the mil- 
i t n v  would chwso the laryer.  

C. Acceptance of the Carey Amendment. letting OEO Legal 
Ssrrice Programs represent eligibls militaq- penonnel, m d  
makmg payments to the OEO for  the serrics nndered. 

D. Employment of civilian IswyeN, licensed in the jurisdiction 
of their serrice, as house legal assistance larryen. 

E. The use of locally admxted military resernsta on & non- 
fee basis, where the reaerriat would earn actire duty pay 
and retirement credit. 

F. Continuation or expansion of the existing referral patterns. 
bnt without military intervention regarding fees. 

It is doubtful whether the adoption of m y  of the options for dl 
militaq- and their dependents would hare either aroused the civilian 
bar 01 would hare required the degree af cooperation and agreement 
from the bar and bench that the plan adopted finallj- required. Sot 
only would the role of the actire-duty militar). lsnvpr remain exempt 
under each of the options-he weald still be performing screening and 
referral se r r i cesbu t  in each opt on a civilian attorney, already ad. 
mitted t o  practice in the juriadict on, aould be connsel of record. To 
be sure, as the group was seen to includa potential fse-generating 
mstters, options B, D, and E rou ld  hare peater political difieulty 
with the organized bar, because of their closed-panel or group legal 
service elemmts. But the greater "difficulty" would not amount to 
dne rab i l i t y  because of three United States Supreme Court deci- 
sions and the rerision of the legal profession's code of professional 

The Coda of Professional Responsibility, recom- 
mended by the American Bar Asaociatmn in July l M 9  and adopted 
as of December 31, 1971 in 41 Stares and approrsd in i more is 
direct11 in point. I t  prorides, in Disoiplinary Rule 2-103(D) : 

A l a w e r  ahall not !mnoaingli a*llst B person or organization that tee. 
ommpnds. furnishes. or pars for legal eervices t o  promote the use of hir 
Semlees O r  tho= of hle psrtoels or assoelatel K m i p i e ~ ,  he ma# moper. 
ale tn n diynined manner lcith the legal B P I S I I C B  a c l i u i f ~ e ~  of ani of the 
lallouhr, p ' o i l d e d  !ha! hi8 independent  piole8slanal jiidgment <a 
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12) A m i ~ ~ t a r r  legal aJa~staneP omee" 
The current professional or corporate nen- of the orgnnized bar, 

ontemplates and sanctions th8 cooperation of mem. 
an bar m t h  milltar> legal assisrnnce programs. It 
nry program from the general strictures regarding 
be E I I T ~ ,  the drafrers of rhe Code of Professional 

ResponabilitJ- did not contemplate rhe pilot propmm. Only the old 
LAP was contemplated. The lanplage of the  Corle, hoirerer. is broad. 

Option F, the continuation of the exisring program, rrithout goy. 
emrnent pa>-rnenr on account of the memben of the group. 1s of 
course, nothing but a referral serrice, eren if the scope of advice and 
counseling short of .'representation" were expanded.'g Option F, 
howerer, fell considerably short of the n e v  that a fringe benefit 
ought to  be distributed. It n s  nothing more than '%e mll  help roli 
find B lawyer a h n  JOU can pay I f  yon can afford it." Accordingly. 
the 3lcCartm Group was able to dismiss  his option eaail: i some- 
thing more had to be given. Sore, honerer, that the chosen eapan- 
sion had the effect of lent.ng option F m etfect for those in  pay 
grades higher than EA. For potential fee payen,  the mlimr? l e p l  
assistance program i ~ a i i l d  continue to operate a8 B zcreemnp and 
referral program, 

Options A (judicare), B (contract payments), and D (use of 
government employed c~ril ian IBP yers BS house counsel-sraff legal 
sarrice lawyen) were rqected by the JIcCarrin Group principal11 
on a cost basis. The Group found, not surprisingly, that rnditsn. 
lawyers cost less than civilian I ~ w y e r 9 ? ~  There v-ere. howeyer. TWO 
additional masons for the rejection: (11 the military lawl-er would 
not benefit from a11 expnndsd rol~--as RII intaks and referring 
lawyer there rould be no profes-ionnl challenge. End ( 2 )  an d e c -  
tire e o u n ~ l m g  program, even short of c m r r  appearances, rsqiiired 
m abihtg to directly negotiate for the client, an ability to close 
matters at the earliest and cheapest pomr. !Ye m u s ~  recall. when con- 
rderinp 77h)- the group rejeered options which would not change 
rhs role of militnr>- l a ryen .  that both the Defense Departmenr 
charge to the XicCartin Group and the past consideration of ex- 
panded legal m v m  posed the problem of l a w p r  mor 
retention 8s \\-ell &s r m p  morale and reieiitioii. IT is 
th&t the DIcCartin Group dtered the role of the mi 

% I d  lemphans added) 
'sLBayer8 "BY, or C O Y I F C .  cmpemte wlfh bar operated "l bar BUprored - McCartm Rewrt  SPCtl"" 11. B 

lawyer reterm1 servlee9 See Code, DR 2-1081D! 14) 
( i l  
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The s a n d  point here has B bearing on both issues-there are real 
and psychological benefits to both trwps and lawyen in being able 
to L%olre problems" rapidly. The point regarding role is siirnmarized 
in & letter to the IVorking Group from the Diraetar of the Ohio 
State Legal Sen-ices dssocinnon : 

I agree 91th Colonel llrCBrtin when he says that the legel acclstance 
oBcers are in p ~ a r  bargslnhg woeition due to the fa& that they are 
not yermlfed to flle sns pleadings or make any murt aDDear8.ncea.s 

The ability to  bargain and m i l s  is enhanced by the ability to 
follow through, So, tw. horh the lawyer's and elisnt's vier of the 
military laayer's role are enhanced by this nbility to  follor through. 
This has morale consequences. 

Beyand these specific ra80ns far recommending against plans in- 
rolving the USB of the civilian bar, the JIcCaitin Group also felt n 
dieenchantment Kith the unevenness of ssrvice rendered by the 
civilian bar under the old legal assistance program. The Group felt 
that greater quality control and more stable servieefree from ths 
riscisstudes of acceptance or rejection of eases an an ad hoc h u i e  
could be achieved br use of military lawyars. As rre shall 8ee later 
in more detail, this parochialism and confidence of the Judgs 9d- 
rwates in their awn certrfication and sslwtian procwe comes into 
sharp conflict rrith the parochialism of several local bars and thsir 
confidence in their certification procers-i.e., licensing. 

Concern about the e v ~ n n e ~ ~  of semice offered by OEO was alm e. 
factor in the MIcCartin Group's rejection of option C. The Group 
surrsyed OEO eligibility standards around the country and found 
r a ~ t  differences in income eligibility criteria. They also found that 
the OEO offices varied p n t l y  from place to place in the scope of 
sen-ice rendemd-the nature of cases' a6d matters taken. From the 
military planner's rqewpoint, this state of merits leh them with a. 
problem 88 to hov to d ran  nationdids guidelines far use of OEO 
legal m T - i c e s l ) Z  R problem ~ e ~ n  to hare morale consequences. Not only, 
then, nould hardship dirtinguish eligibility for B fringe band t  
within the military group, but there would be an additional dis- 
8onmce around the question, "Who is R hardship case?" The mili taT 
could not easil? drnn R differentid stmdnrd. Ths Group sug. 
gested that an appmaeh to ths Director of OEO Lsgal S s r r ~ e s  for 
a directive to local projects caold pe rhnp  reduce the application of 
1-1 differential rules to servicsmen and their dependente,38 How- 



56 MILITARY LAW REVIEW 

WBT, this suggestion did not meet other wncerns about OEO s e n -  
ing military personnel. K h i l e  not srplieit. the XcCartin Group 
showed strong feelings Rboat the OEO dispensing a large- to 
servicemen. even if  paid for  under the C ~ r e y  Amendment. More- 
over. the Group had a E ~ P I O U S  question about nhether servicemen 
md their dependent-not redll- membws of the local community- 
would be treated, eren by OEO. 85 second-class recipients of that 
service. Here, of COUPIB. it should be noted that some of the same 
feelings welp expressed about the treatment receiTed or expected bp 
"outsider" military personnel at the hands of lmal private laagen. 
There were feelings of strains or posaible strains in militar).- 
communi t~  relations. These fedings were not new, but the military 
indicated n particular vulnemb~l~t>-.b4 Rejection of thhe OEO option 
rested, in part, n t h  the sense that the OEO could not possibly under- 
stand the needs of the military personnel 8% well a3 the militae- 
itself and might be indifferem at best or hostile at n-orat. I n  pari, 
this 8 m e  sensitivity expressed abouc cirilian lawyers explains the 
rejection of the other options involinng the  use of civilian lanysrs:  

sou~ee9, the eoorpratlon and aultude of the el!lllan langer I s  a far 
dlllerent thing Prom Lh8f erldencPd during time of p e e  or durlng an 
UnwOpuIaI war.% 

The military plannere also felt that th8 military lawyer w t s  more 
accessible to the recipients of the wryice, b t h  psycholo&,llg and 
phgsically. The bRse laxper  wa? the serricemen'a neighborhood 
lanpr .  To some, hon-erer. this posed a special vwsion of client re- 
luctance to approach n h a p - t h s  pwibility of m enlisted man's 
sp~cial  rductnnce to consult ~n officer about a personal problem. 

The nceessibilit? problem hm also been discussed in t s m s  of 
c a t  savinp.  I n  recommending the rejection of the use of OEO legal 
serrices. the YcCariin group also indicmted Lhhat the military could 
meet the "needs" of th8 ?am8 number of clients mors cheaply by 
usmg military lsvyers." Their arithmetic for this concluzim was 
essentially simple exen usmg a co"3cI.Tatlx-e CRSe par larye* figure, 
the military h a p ' s  pj WRS substsntially lover than the preraihng 
salary of R legal seerrice program lanyer. and the supporting Staff 
and other orerhend costs w e ~ e  reckoned to be loxrr t n .  

= I d . ,  8ec 11, C 6. f 
" i n .  her 11 c 8 C :  'me W J W ~  t ha t  m O ~  tbe  remee 

mRn'l  problem vnuld get l o l l  In the rhuWe. esen li he mULd gel In the door?' 
' I d  b w  11. C.  E f .  
' - I d ,  lee. 11, C. 6. b 
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I n  sum, comparative costa, B sense of lo:-alty to both the military 
lawyer and the military client-& sense of profasional identity- 
and feelings &bout control of qoelity and eienneas of EBP(-ICB led to 
a rejection of all the options and alternatives for expanded serriee 
that would hare avoided comertine the role of the military lsaper 
from one that brought no rlilnerabiliry to the legal assistanel pro- 
gram to one that did bring vulnerahhty. There ramins optition E- 
the use of nonoetire mer>-isri. This option was indeed treated by 
the Working Group BS B nab le  option It still remains B riabla 
option. Obseiring that there are military reserve judge advocates 
praotioing as cirilian lawyers in eiery stare, the Working Group 
included ~n its recommmdations that an expanded program USB the 
re8ewe JAGS nhererer possible.18 The important thing about iiie 
of reservists, hoverer. is thar erm if they were used to obviate the  
n e m i t g  of seeking p ~ o  har v k e  or limited licenses for nonresident 
military larryers, the role of the Staff Jndge ddiocates w u l d  
change: they aould become more active cwperaron in the repre- 
sentation of the clients. ITith the resen-ism, the militarg lawyers 
would be more than clerks. As the Torking Group observed: 

[The Re~eml$tal could be uned. wlth m l l l t a r  Im.vere arnlstlng, 18 if 
they were 8sioCIafe3 In pmvldlng full legal serrlces. with the coopera- 
tion of courts and bar, t o  a limited number of personnel 

The two qudif)-ing phrases are mteresring. T h y  the "as if" End 
the '.with the cwperation of courts and bar"I The assoointe role 
s e n  is quite clsarly revealed a3 that of cmirtrmm participarion- 
sitting second clrair. Romerhinp more than workup is inrolvsd. But 
there ~ e e m s  to be B hesitnney, n diffidence, a sense of % m w  e a p o a u r e  
th8 nsed or the felt need for psmissmn. Hence, the tentative "as IF' 
and the felt need for bar approval and cnperatim 85 xell as court 
appmral. The SIcCarrin Group r e n m e d  ths pro hac oice rules: 
most dates allowed the courts to  admit nonresident caunsel for 
particular matten when a member of the local bar was assmated 8s 
caansel and ,vas the responsible party on the pleadings.da Insofar 85 
the additional counsel duties military lawprs performed aut of court 

n e a s a  *hem the)- associated with cinlian lawyersalbeit  
sts-there were no lien- erposares, nor xere there any where 

the court Rdmirted the associate m i l i t n ~  lawyer. I think that the 

' I d .  WC. 11. C 10 b 
* * I d  
- I d  ~e-2 I1 C. 8 ( h i  6er  0180 h K A ~ .  AD\IISJIOS OF SOSRESIDEIIT 

ATTORSETS "PRO HAC VICE' (Research Confnbutlans of the American 
BBT Foun6atmn 1868. Sn. Z l  
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concern evidenced here amoiinted to circumspection abaut possible 
r ertendmg the group seriice concept 
)an lniryeri. and n feeling rlmt even 
of the military Iarryer in sneh RII ar- 

sought to be changed to that of principal Rttomey of record: The 
military seems to artnbate to the bar 8 reto p w e r  thnr ia bmader 
than its w t u l  power. nnd the attnbation itself creates tz greater 
power. 

The principal recommendation of the JIcCartin Group r w k  this 
forn,: 

The Group mommends  the use of mllltsrr lawpers. ni B comblnadan 
of mllimr. l a rger& and semice emoIosed lsrreri in an? expulded 
p r o p r ~ m .  pa t ' t l e~I~r l r  ahen fnll  ilie of the non-acfiw dutg Is\+ser 
reseriidts slid coopprating bar meniberr 18 made. t o  Obilare to the 
extent ~ e n l b l e .  the problem% l n ro l ied  111 admlsslon t o  pracllce where 
assigned and abiecfianr t o  the bar to rbe dongria ( I C  of nonsd- 
mltted attarneis acting f o r  the elrent" 

Other key recommendations of the JIcCurtin Group included: 11) 
assignment of militarj larr>ers to bases located in the jurisdiction of 
their admission. ii hererer practicable. and u$c of inremenice en- 
change of Ian-pem to redure the bar admission problem: and ( 2 )  
the sewice rendered be the wdeat possible, consistent n-ith budget 
and the "support of the legal piofesiion in each Smte and bar."'3 
Suits and disputes a-ith rhe command were exempted. So, too. \>-ere 
c h s  actions and other elements of IZ "Ian- reform" p ropam.  ai  were 
suits against the Federal Gorernment. The program recornmmda- 
tions, then, emisioned L substantid shifr in the role of the milltar>- 
lawyer. If rulnerabilir>- to  bar reto were theoretically posabla. th8 

Ire least to avoid i t .  I t  is doubtful. 
p eahd  h a w  araided this option. 
roup  as aware of the route of the 

greatest difficulty bur felt compelled to choose it an:ra?: 
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The Group WIle&that the eoUrtl and bar rnwf readllg mnld be pep 
auaded t o  accept B pmgrsrn rb lcb  stopped short of court plesdlngs 
and apceesranees.' 

The choice h a v i n g  been consciously made, the JIoCsrtin Group 
turned to the politieal realities: (1) the need to hold the service 
eligible group to nonthreatening levels, and (2) the need to "sell" 
the program to rhe bar and bench. I f  approval a88 not needed be- 
fore, but ans  sought, h o a  much more dependence must have been felt 
when the mschanism chosen required affirmative pennission, at least 
from the  court^, in t h e  form of lieens~s. In fact, from the language 
of the Ti'mking Group and subsequent developments to implement 
the pilot program, one xronders nhather delivsry of legal srrvices 
to clients did not become R secondary targat and the licensing ea- 
ercise, accompanied by the selling job, B primary objective: 

The eooPeratloo o l  the state courts, tbe bench and the bar [Is1 
riralli oece8881y t o  m y  exp8ns101l of the p-nt pmgrarn~. T h e  !OD 
is to sell to the bar the need. and then tbe extent to wblch the expan. 
*Ion should grow. T h e  mefhodd of implementofion of ollovable and 
supporloDle eciundion con De r o r k e d  out w t b  t h e  Doi aaaatiation and 
~ w f l l ,  mm the erponaion idea IS ooaepted." 

. 

. 

In setting the original eligibility and scops of ssrrice guidehnes, 
the Group rent  beyond setting income standards and, like the OEO, 
legal aid, and other institutional programs before them, carefully 
excised from the scope of service those mattsn ahich might produce 
fees, such a3 accident C R S ~ S . "  T h i s ,  too, would be price paid for 
obtaining bar cooperation. 

I n  mapping the campaign far bm approral. the Tvorkmg Group 
had the benefit of opimoni solicited from both the field judge a d m  
cutes m d  from tha organized civilian bar. The issues ultimately 
faced by the negotiators at  the local level am knarrn to the plan- 
nem; the piece! am in place. If the  bar could be persuaded of the 
nonthreatening aspects of sen-ing the parerty group, the military 
negotiators a d d  still have to face a suspicion of creeping Eocialiam. 
fear thnt the eligibilit? lines vould ultimately encroach on fee- 
generating businerr. Just ns mportant ,  in seeking the licenses, the 
pmwchia: feelings of the local professional socmtiss aould come mro 
play. Professional identificktion might, in the abstract, be to and 
with rhs men of the I R W ,  bot in practice it a a s  more sttrongl3- BH- 
pressed 88 memberrhp in rlie S e n  York bar, the Cahfornia bar, and 

I d ,  b e .  11, C. 11. 
' I d  Jee. 11. C, IO. e Iernphaiis added) 
" i d ,  B e e .  11, c, 11 
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ths Colambus or Chicago bars. There are no nnriond licenses. The 
campaign to sell the bar, therefore. takes on ~n even inore mtnpunp  
qualitj-. How does R single entity-the armed forces-with plans 
for B national Ian. progmm. and Y nationwidr. no. ro r lda ide .  or- 

of laayem go about the problem of ncijuiring rhe neces- 
8s s h e n  rhe authority to ~ssiie rhe licenser 1s feJeralized? 
unified adminisrrutmn and the probable reliance on our- 

of-state lawyers. this was nnlike the problems faced in the imple- 
mentation of other national l a w  propmma. sue11 as the OEO Legal 
Serricer Program.': 

After the IlcCartin Report T ~ R S  oitbmitred t 
Defense, DO11 gave tenratire approral to the 
tions, provided that h R h  ~ ~ a p p r o ~ d "  could be obtained. Colonel 
3IcCarrin became the neptiator for that purpose. Prior to d i e  An- 
nual JIeeriiig of the AB.< in St, L o ~ i r  dunng h u p s t  1 9 X .  Colonel 
JIcCanin sent copies of 11re Tork ing  Group Report TO the Sintional 
Legal hid and Defender A%ocianan and to several standmg com- 
miltees of the ABI-Le@ .\id and Indigent Defendanrs. Legal 
Assistance for Servicemen, Lawyer Referral S e m c e .  rnaurhorized 
Practice of La\\-. and Ethics m d  Professional Responsibrlitj-.'( The 
issues raised i n  this first-round effort for national bar npproral liere 
to be raised m ~ n y  times mer ~n the aereral negotiations wirh s t m  
and local bnr mmiarions: 

(1) ]That was the level of competence of the military laayers? 
(2 )  TTwe they. or  coiild the!- be, qualified to  praciice compe- 

tentl) or adquntel! before local coiirrs \$-here they were 
stationed? 

( 3 )  TTere there srailable or preferable alternative n a ? s  of rep- 
resentmg the "hardship" G.1 I and their familier? 

l i )  Was the military plan an encroachment o n  established 
mechanisms-r e-rablidied expectations? 

( 5 )  Kould the military l a y e r  be subject t o  discipline m R 

(6 )  Tould rhe nnhtary laaver proride enongh continuity and 
stabil,t?.-purtic,il~~l~- in duty aesignmeirtito be able to 
handle a g o q  caseload at R local l e r e l ?  (This inwlred 
question? of court docket?. ~ i a t n i  calls. and rhe 1onge~n)- of 
litigated marrers.) 

"forelg" state'.? 
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(7)  TTould the military lawyer in the serrice of his military 
cllents be subject t o  command influence? (This is a particn- 
larly virulent rersion af the "problem" seen in practicing 
law through intermediaries.) 

Although t h e e  issues r e r e  rnised in the truncated negotiations 
between ths military and the A B 1  committee3-negoriations which 
lasted only two months-they , w e  more or less abstract and muted 
renions of what wmld O C C U ~  later. The ABA could not be expected 
to perceive the %am? degree of threat that sereral local bars would 
perceive when faced with pilot programs in their bailiwicks. The 
ABh is ~n amalgam of professional constituencies, speaking lese for 
the practicing l avyen  and mom for overall professional interest 
t h m  do the local and state bnrs. The ABA would hare ov8mll views 
on standards for the practice of law but little view on how law 
should ~n fact be practiced at the local level. Uoreorer, the ABh 
would hare no say on the issuance of l m l  licenses to practice law 
or on the question of pro hac cice admissions. I t  is not surprising, 
thersfore, that the XlleCartin recommendations xon quick approral. 
There wm mme heaitancg on the part of the Lnwyer Referral Ssm- 
ioes Committee, a. hesitancy based on R sense that adequate mech&- 
nisms sxisted for ths Isferral of di cornerr to competent counsel, 
particularly those unable to pay full fees. The Standing Committee 
for Lawyer Referral Serrieea ultimately gave its approral, BS did 
the other committees that were approached. It must be kept in mind, 
however, that the main threat to the bar had been removed before 
negotiations were commenced. The program TBS .'sold" a3 a poverty 
legal serrice p m ~ a m .  This enablsd the ABA to approach the issue 
as "settled" in advance on the major question of approving e. group 
legal sewice pmpram. The historical paradox WBS operating: bar 
appmral of tlis group dehrerg of legal services There the benefiei- 
arias could not pay-such BS OEO and legal aid--and bar disap. 
p r o d  of group legal services where the beneficiaries could  pa^, 

The A B h  Standing Committee on Ethics and Professional Re. 
spansibility issued an Informal Opinion mrering the expanded mili. 
tairy legal &ssist&nce program on August B, 19il." The opinion, 
which found no ethical objections to the expanded program, 1s inter- 
esring in terms of it8 ovarage. The Committee found it had no juris- 
diction orer the two central qustions raised by the military: Did 
the program hare to be limited to "hardship" cams! And should 

'AB.< Camm on Efhlea and Prufebsianal Reaponslbllilg. Informal Opinion 
s o  llea (1970) 
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military lawyers hare ~ c c e s s  to civilian courts? The opinion (Infor- 
md Opinion 1166) said: 

AmPt from the geneml conee~f of expansion of emlce, the two 
are83 of expanslon rh lch  you seem& t o  urge partleuhrlg In your 
[Colonel XeCarnn'sl letter were (1) arailablllti of more complete 
legal rerrlces to members of the armed forces and their fsmilles r h o  
are no t  llvlng B L  the porefitp leiel (o r  'extreme hsrdshlp e a ~ _ ' ' J  ; and 
(2) Bees? of mildav IBRlerS to the murta. 

Sellher of these two questlane 18lse~ an? guestion within OUI 
judsdleflan. Ukottrer may be  tko t iewd o f  this  Committee lhe 0ue8tion 
a i  ltm>lslim o l  OEO ley01 leimcel henrfltr to  eztvrme hordahip caw8 m 
the mrlifory family !I o n e  10 he w a o h r d  b y  COncedd Access t o  lbe 
C O Y ~ ~ S  of the several BtateS 1s B malteer detemlned by the law of 
each Stare. and R C C ~ R ~  to tbe federal courts LQ l ikerise B ~ u e i t l o n  of 
law Questiani of law are not nlfhln O U ~  ampe' 

The Committee finding of absencs of jurisdiction mer rile qusrtion 
of rrho should he eligible for ser>-i-ices offered through legal sen-ice 
programs-in this instance militarv legal mistance offices-~ indeed 
puzzling, parncalarly in r i e n  of the "observations" that it then offers 
to "guide [the militarg'r] expansion of seri-ice~.'' The Committee 
Cited both DR-103 (D) (3) and DR 2-l04(A) ( 3 )  to suppon the 
propositions that n lanyer  .'mag coperate  in R dipified rnsiiner 
with the legal activities of a 'milltar>- legal assmmce office' provided 
his independent j u d p e n r  13 exercised on behalf of his client rrithout 
inkrferenee or control by any organization": and that a lanl-er rrho 
is furnished or paid bl- "R militarj- legal assistance office" ma? repre. 
sent B member or beneficiary thereof to the extent prescribed."" The 
Committee Kent on TO obierrr that the extent of the group implied 
by the erplicir coverage of .'military lagal assistance programs" in 
the Code of Professional Responsibility is ,,only . . . rncmbsm of the 
militar\- or their farniliw." I* 

T h a t  the Committee aeems to be doing, rather than finding "no 
pnsdiction." IS registering disma)- over the mcidentally settled 
nature of the issues. There crrtamly is jurisdiction. By exempting 
"nlilitarp legal assisranee programs" from the strictures againat the 
group offering of legal ervicez and the third pmty pavment for 
those services-md nitliout >in? income teat-the Code of Prafer- 
eional Reapwnsibilit>- had essentiall>- prorided that cooperarion rrith 
such R pmgren was ethical reprdless mherher the p ropam v a s  
restricted to thw senicemen or their families nlio could not afford 
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to pay, To be B U ~ ,  when the Code nffi written, the militarj legal 
mistance p m p m  lwked ta be limited to incidental sarvice coupled 
with a lawyer referral serrice. There was, at the time the Code wffi 
drafted, no indication of possible expansion to full services to all 
military &cro86 the board. The Committee's "fealings" are then 
sapressed in their guiding observations: 

EC 2-18 pro11de8 thst ' I .  . . reasonable f- Should be ehaqed In 
ar,pmpri&te c a m  to clients able to PBS for them." . , , Acaordinrir,  
w h e r e  a member o i  the military 07 M a  iorndv Y obie  to yay LI iemm- 
&Lie fee far Ihe deawed leg01 8emlce8. the molter dhould be referred lo 
a l w y w  in p d ~ o l e  pmc1Ce alia M: handled bq the rnililaw ieool 
m M t m e  ornee at public ~zpenae." 

Does the Committee's conclusion follow correctly from EC 2-16! 
Or from their opsning remarks that the eligibility criteria are &mat. 
tar for Congress? Jlomrer, doesn't the exemption of military legal 
assistance programs ~n DR 2-103id) ( 3 )  and DR 2-104 (A)  (3)  m m  
that if Congmss OP the military ch- to proride ervicffi even for 
t h w  who can afford to pay for them it  m u l d  automatidly mot be 
"an appropriate case'' for the client to pay his o m  fee8 The com- 
mittee placed its own moral judgment on the question of socialized 
deliverj of legal services. The Committee's difficulty and their puz- 
zling denial of jurisdiction may have been forced by a realization 
that, at the time, o ~ c r  20 state8 had already adopted the Code of 
Pmfeaional Responsibility. 

The Committee suggwted two other guidelims to the military. I t  
citad EC 2-30 ("employment should not be acceptad by lawyer 
when he is unabls to render competent service")." The issue of com- 
petence wm asserted or inferred throughout the seaeml negotia,tiions 
with lmal and s t a b  bar sssociations. Was the military lawyer 
oompetent to rspresent his elientel The Committee also rsturned to 
DR 2-103(D) (a  lawyer shd l  exercise "independant pmfeaiond 
judgement") as a way of saying: Beware of commmd influence:6 

What may be mors puzzling t h m  the Committee's treatment of its 
jurisdiction coupled with its willingmass to "suggest" s h u t  the 
ethics of paymmt and the l i kewf f i  the military's quest far ~n 
opinion on how fa r  beyond "hardship" their program could go. This 
is puzzling in riew of the hlcCartin Report's circumspecrion &+ut 

- I d .  at 2 Iemphasia added). 
" I d .  8.t 2.  I n e o r r f f t l ~  cited hi Committee a3 EC 2-3. T h y  the committee dld 

not clte DR &IO1 Lor the =me pmwsition ralaes an interesting queriflm That 
section maker I t  B dileiplioary otlem8 for B l a r ~ e r  TO handle a matter where 
he le not mmwtent 

" I d .  at S 
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the poliricsl difficultm anricipated bepond the borders of poverty 
and in x-iew of rhe fact that the actual ryuesr for progrnm nppmvd,  

\ras!.ed into OEO standards. At letst that 1s the  imprea- 
iter! i 5 - a ~  seeking to convey. The piiazle e m  be undemtood 
emben the militnry'a own internal diromfort about 

splitting the group and if  one lwks mor 
ul!~mntely Issued by the Ikpartment of 
presently and more folly, the guidelines 
expended program were quite distinct f ro  
legal services. 

ard of Goremars of the ABB approre.3 
of the mili tav legal assistance pro- 

or '.plat" or "test p r o ~ n m s "  in "such 
states as conperate and agree x i th  the objectives of yit,iny complets 
legal se rnc~ ' '  in military p e ~ o n n e l  "subject to  such limitations as 
to rThich the Department of Defense and the states and cirilian bar 
aswiations may  pee."" The ABA resolution pror id4  thnt ths 
data from the pilot programs be made arailabla for eraluatmn to the 
AB& rhe OEO, and the Department of Defense. The na t im  of the 
quick "approral" i n  some ways validates the military assumption in 
seeking I!. Sothing was lost. But was anythng gamed? Kha t  XBS 

endorsed by the AHA was an experiment-that 1s all that rhe mili- 
tar? mqiiested find all that it \i-ould continue to  mquest at the lord 
l e d  RS part of the '%ell." The AB& in essence, approred an esperi- 
rnent which needed lwal implementntion. In  one way, then. tha 
American Bar Association "approral" was like the encouragemsnt 
@\--en br the man u;ho discovered his wife and a wildcat in a fight 
for  surriml-"go w i f e !  go wildcat!" It has a posture of waiting to  
see what rr-odd happen: whether there were states which would 
"agree with the objectires of giu;ng complete legal s e m ~ ~ e "  (third 
p~n-[9 p a j m e n t ) ,  and woold ).CW te": and obasrlmg the form and 
scope of the limitations xhich w be applied. The ielectian of the 
tsm "giving" in the AAA Rei on is interesting and rerealing. 

ether the dianbutinn of a fringe benefit in lieu of 
rer "gis mg." The characterization is borh incorrect 

The stage 9 8 s  set for  the attempted implementation of the ea- 
I t  is liere that the core of oiir mid>- befine The 

relate to the %\ais  111 which the military and the 
local bars and courts vent about reaching an accommodanon or 
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raised, settled, avoided, or found 
e parties related to the parer of 

granting or withholding access to civilian C O I I ~ S . ' ~  The next eeetion 
deala more specifically nith bar action and reaction. 

11. LOCAL 13IPLEIIENTATIOS O F  T H E  PILOT PROGRAll 

The directive for the implementation of pilot programs and the 
accompanying pidalines issued on October 26, 1970 by the Office of 

cretaries of the various Armed 
o each militan. service to shape 
ment.7s The keg Guideline mad: 

Standards a i  ellglbllltg for exganded Legal rervtcei should be eoordl. 
nsted between the mltltarg departments but we12 atandard8 d o  not 
"ecr lsanl~  hare in Do idrnfieoi lor fast  ~ u r v o b e d .  The basic standard 

t i  i s  thar the rcrlpinf of legal l en ice^ in tinoble to pay a 
loa fa a e i~ i l ian  lar ier  f o r  the w r i i c o ~  lnz'oloed icifkaut aub~lanlioi  
hardshlp fa  himreif sr h i 8  l o n i i l y m  

The "basic standnrd" ITBS anything but an OEO 01. s pol-erty 
standard. I t  may, in fac t ,  for some or mast of the problems that 
people take to laryerr.  be more descriptive of the situation f aang  B 

majority of the population." Legal Copts, in other than the pre- 
ventire mode, are viewed by significant segments of ths papulation 
89 "catastrophic," likely to  cause "substantial hardship." 

K a s  the Office of the Secretary of Defense evidencing the w n e  
ambiralence here &bout tping the standards for expanded legal sem. 
Ices to % prer tg  test as had been widanced throughout the study by 
the 1leCartin Group and as had been widenced to the questmn posed 
to the A B b  Committee on Ethics and Profe&onal Raponsibilityl 
Since the military r a s  in  the process af seeking B dramatic pay 
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raix rrhich i~ou ld  hare the  effect of placing all nrilirar) personnel 
and their careers above tire parexl? line.L2 !\-as the "basic standard" 
B waj- out of the polit ical dileminw pored bl- the need to sell the ea- 

the other hand! Th 

tatloll-dld nnt 
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A s  has been absensd. the veri- act of arrogating to ths bar and 
the bench 811 absolute power of veto O W  the expansion of the 
milnary legal services program ma?- hare  created a more extensm 
power than saisted in reality. ~ T P  will ba mble to a b w v e  the d e c t s  
of this s t r a t eE  a8 ve follolT the specific negotiations. A t  the time 
that the implementing directires were Issued, hawwer. B "warning" 
was issued by Howard C. ITestwcd. a member of the Executire 
Committee of the Xational Legal h i d  nnd Defender Association, 
who had been asked ta comment on the Air Force and S a r p  IAgal 
Amsrance Guidelines. He said. in part:  

- 

[Tlhere Is B concept of s e e u r h ~  " ~ ~ r m l ~ s l o n "  from 'tab and la'al 
bar BBIDUBT~O~LI.  Thia IS naive . . It Is ~ U i t e  Impractical and Krona 
for them to be B narlonallg adopted edlcc that there must be r iermi l -  
aion from underdeflned State and lmsl bar associations' fo r  esrntial 
elemenr~ In the PIIYT projects. 

Flttg rears DI more of legal ald experience Leach that  sometimes it 
i s  lndiFpsisible fa proceed iunh a leral aid project even ID the face of 
oppmltlon from lome bar 8 9 ~ m i B t i o n  And ~t nould be all bot 
abrurd ab&dutelr to w u l r e  ammatire apmmBI In all iiirrancer 
The renuirernent of a g r e m e n t  n l th  "btere and lmsl bar a'8mi~tlon~" 
13 entlrels fa unyvalifled and i s  dangerous Sor Ib it clear tha t  in all 

hv the local mums" nould be necessan OD all 
asyecrs. . 

TTestvwd also observed that where hcensee far aut.of-srete law- 
?err %-ere needed b i r  approval might be nec~ssnrg. 

The TTestvood comments not only question the military pidehn*s 
but also. by implsntion. r a i s ~  questions abaut the form of the I B A  
Resalution xhich mmed  to compel assent, nppro>-d, and coopera- 
tion bx the state and local bar associations es a condition-subse- 
q u e n t n f  ABA approral. In  any went, varninps aside. rhe quest 
for bar "approval' was ths dominant mode used by stall judge ad- 
rocares in lmal negotiations. The pure conception of the pilot pro. 
gram callsd for licenser for nonresident lawyers. The nnlirar!-'s v i m  
m e  thnt b&r upprmul for this vas neressarj-. TTe ahall see that in 
instances where bar npproral vas not obtained-r was not &s ex- 
tensive as sought-most frequently the military tailored irs program 
to match the extent of the "npproval." This frequently meant that 
the idea of s e c ~ r i n p  licenses for nonresident atraineps XBS 

The approach of and the rsaults obramed by the I-nited States 
- abandoned. 
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Coast Guard in its efforts to implement the pilar program rrere ex- 
ceptional. Perhapa this iw dne to Its abandonment of the need for  

ical appro id  of the p l o t  proprnin 111 the regions of Its tn-o selected 
District headqiiarterr-nosto,, and Sen- l o r k .  

34 
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in Boston-Commander J. T. Flanagnn-accepted the latitude giren 
to him by tha Coast Guard d imt i r e .  He made no dlrect formal re- 
quest of any bar association, bot only mnde informal contact "to 
obtain insofar as possible their ai~ppofl,'' Commander Flauagan re- 
erred his formal appranclies for the courts. The approach vas di- 
Net and simple: 

Ewe l a  a h a t  r e  are gdng to  do. Gire us the neces38rl tW16. 

The results were likewise direct. simple and fast. 
Xesaachusrttr. On February 19, l o l l  the Cmst Guard formally filed 
a request for limited licenses with the Clerk of the Supreme Judicial 
Court for the Coniinonhealth of Jlnssachosetts. Pnor t o  that time 
Commander Flanagan made informal contacts with membrs of the 
MIassnchosetts bar. He vas informed that the pilot program w u l d  
not threaten most lawyers prnetieing but that a formal debate within 
the bar associations would stir up the sen% of d:splncemant alreadj 
felt by some lawyers after Xassnchutettr became the fint stt ts  to 
adopt a no-fault automobil8 liability rule. 

On March 1, 1971 the llassachusects Snprema Coun entered the 
following order: 

1. Until Be further order of this murt. B memhe? of the bar of any 
State, or of the Dlalfiel of Columbia, on actire dUtr mth ani one 
of the armed serrieps. ma7 a ~ p e a r  ~n mnr mUIt of the Common- 
wealth with the v r l t t e m  BUthorlZadon (whlch mag be general and 
not eonlned ro a ~ I t l e u i a r  ease) of the senior lwnl officer of such 
8emk on actlre duty within the serriee district which ineludee 
the Commonwealth. t o  mpreaent In clr i l l  or mlmin& caused Junior 
noncommissioned officers and enlisred personnel of aveh sernee 
who mlght not othemlae he able fa a6md proper legal aasislanee. 
A mpr of each such aedrren authoeddratlon ahall be filed by the 
sen!or legal aacer  xllh the Clerk of the Supreme Juilldal Court 
for SuEolk County [Boston] 

2. [Copies of orders to he 8enf to chief Judges and clerks of all 
Infeedor courts In the Commonnealth 1 e 

d model order. And n model 'megotiation." There alp f e a  of 
thase. The eligibility criteria is the bnsic standard and not pegged 
to the difficult to dafine OEO standard. Ths lieenst t o  practice is 
general for the clientele in qiiestmn. And future pelmussion depends 
only upon the administrative decisions of senior legal oRcels r ~ p a n .  
sibls for ?erricing the clients. 

I n  contrast to the Coat  Guard approach. one should considsr the 

'In the Ystter of Legal AnrmtnneP for Certain >lemberr of the Armed Rem. 
i m ~  Supreme Judicial Court lor the Commonxeslth of MIrsserhusPtts. March 
1. is71 
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Sary 's  position about implementing their o m  pilot program in 

er-  ill rile Amed 
R 1971 s n r e  also 

Rhode l i l n n d  t i l "  

L P . d  AF* l i tR"CP i n r  r 
i Rhode Irlsnd sr, 1360 
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of the S e n  Hampshire Suprems Court and received reply that 
any order of court was onneressnr~-redundant-in view of Section 
311:l of the Sew HnmpahirB Revised Statutw, whioh provided: 

h party in m y  muee 01 poceedhg  may app&r,  Diead. prmeeute 
or defend. in his proper E+erson or BY nnv d l h n  Of %wd character- 

In  other words, if milltar>- personnel wanted to be represented by 
military lawyen, that vas their choice and con~onanc with public 
policy in the state. That is not to say that S e n  Hampshim does not 
h w e  an unauthorized practice of the Ian concept. They do, Seotion 
311 :i provides that no penon shall be .'permitted to cammody prac- 
tice as an attorney in coart" unless he has been admitted to practice 
by the Court.'' There &re also prorieions f a r  holding out to the pub- 
lic 83 a laayer.*" h d ,  as of 1065, Sea Hampshire was trying 8. 

three.year unified bar experiment, where in order to practice law 
in Sew Hampshire en attorney had to be a does pal-ing member of 
the Xen Hampshire Bar As30aation.B1 

The Clerlt's rwponse-surely with the assent of the Sew Hamp. 
shire Supreme Court-ie doubly interesting in r i m  of the unauthar- 
ized practice rules and the unified bar experiment. A distinction 
seams to be dran-n between holding out to rhe public as ,z lawyer and 
serving the defined needs of il defined pup--albeit self-defined. This 
18 indeed a rare model for an appromh to unauthorized practice of 
law. 
Mahe: So one's lacord IS perfeot. Commander Flanagm did 
run into problems m bine. I t  is nor altogether clenr whether it 
was court or bar originared. but n rery limited order wras sntered by 
th* AIaine Supreme Court allowing mili tav lanyers m appear for 
lower grads military penonnel in misdemranor c- only-no other 
crimrnnl cajes and no ciril cases.p' The issue railed was concern over 
the quality and competence of representation by judge adrocates in 
complex matters. pnrnralarl? matiers which might pose a problem 
of continuity of counsel i f  the I a w y r  in charge of &he c ~ s e  were 
transferred from hi3 duty station whils t h ~  matter was pandmp. 
This, of COUI.EC. is n real concern. I t  is a problem not faced by rhr 

. _ _ _  
"SEW HixFsmar  RiilsEn S I A I C ' I ~  11868. with 1071 Packet pzrm) sm 

w l b .  8- 311 1 
" I d .  s e a  311 ?a fhru 311 : if  
"Ili I P  Unification of Seq Hamwhne Bar. 10s SH. 280. 218 126 io8 (1988) 

The Sew Hamwhire Supreme Court BQ part of I ~ S  inherent junsdiition. adopted 
the trial um8calion M e .  

311 1. 

"Order of Supreme Court of 3 i a m  Se~lernber 23. 1071. 
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dictions could. as is customarily done in Sew York law firms, s k T  
papers, pleadings and motions in the name of the Sew York attornsy 
appearing thereon?@ K-P shall see the particular formula adranced 
in reason (2 )  folloaed in many instances in other jurisdictions: 
Sorice is taken of th8 actire role of the military legal 83sistancB 
o5oer. He is allowed to function RS counsel but not as counsel of ED- 
ord, and no formal action is taken with reepeet to his mtns .  From 
the m i l i t q ' s  viewpoint thare is an affirmatire and a nsgatire els- 
ment. The out-of-state counsel is able to resolre conflicts by negotia- 
tion, as long a.8 access to the courts i s  arailable. This remains the 
single most important program advance: a. legal service program 
would indeed be in trouble if it needed to litigate & large percentage 
of its caseload. On the negatire side, where the assmiate counsel 
formula is followed, the assignment of l~wyer s  is limited bx the ex- 
ternal demand that at lead one judge adrooate assigned to duty be 
licensad in the jurisdiction-unless either cooperating memists or 
other cirilian counsel are used. 

The Chief J u d e  of tha S e a  York Court of Appeals circulated 
to all memben of the state judiciary a memorandum noting the 
nature of the Bxpanded legal semice program--"the armed service3 
intend to supply le& counsel, in civil 01. criminal cases to junior 
noncommissioned officer and enlisted penannel who might not other- 
vise be ab10 to afford proper legal assistance" (again the basic test!) 
-and called the judges sttention to the mle and the liberal p r o  hac 
*ice policy.'oD This memorandum had the effect of endor4ng the pilot 
program and advanring the implementntmn, even though, for the 
mmt part, the Coast Guard law\-ers would continus w cooperate with 
Legal b i d  for court esses. Their role was now legitimated. 

In large memure the Coast Guard '.SUCO~SS" in obtsining broad 
orders w&s due t o  a direct approach made to courta. The courts, how- 
ever, w e  all centered in the Northeast and may be idiosyncratic in 
them liberal nttitude about group legal service. poverty law, and 
the issuance of either special licenses or the admission of noni-esidmt 
l awpm p r o  hm ciee. dlu ,  the orgamzed bar raised few objections. 
Certainly tha loa  visibility of the Coast Guard contlibuted to the 
successful implementation of the pilot programs. The Coast Guard 
recognized this and studiously avoided any public relations campa ip  

- 

. 

- 
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about the p ropam or even abour the fact of the favorable cour t  
orden or directire?. T h e n  rhe Coast Guard lawyen appeared in 
court under one of the pernxaiire orders or d e s  the fact "K 

flaunted."'r' Beyond that. the Const Guard pra 
-Boston. Portsmourh. Sen  Tork-which eon 
gram's relntire innaibihty. I s  re leave the q 
Canst Guard and the Sonlieaat \ ~ e  see that most of rhe other imple- 
menrinp negotmians did nor go ns smoothlr. 

The United Stares Army had a relarirell- e a s ~  time implementing 
the program at  Fons Xmmouth and Dir in Serr Jersey. Bur it "81s 
unexpected."* Conru t  c as made m r h  the Burlington Coiint?- (Fan 
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terns of comfort in style, of working through 8. chain of command- 
from bottom to t o p j u s t  RS is done in the Amy.  The Staff Judge 
Advocate a t  Fort  Jlanmouth explained that they didn't want to 'Yam 
ths program down anyone's throat." Upon analysis. though, it ap- 
pean that the palicy K&S dictated by the fact that the Army fslt 
mors risible at Forts )Ionmouth and Dix among smallar units of 
population and practicing lawyers. Whhether the pilot program 
worked or not, the? rrnnted to get along with the community-it 
was a matter of comity. Beyond .\Ionmouth and Din, this may hsre 
also shaped the Department directives, pamcularly for those services 
and at  the particular pasta that had a continning problem of com- 
munity relations. And now back to the court rule covering legal 
services pragrams. 

Rule 1 :21-3(d) of ths Sew Jersey Supreme Court mles provides: 

h graduate of an approred law school who I s  a member of the bar 
of Bnmfher state er of the Duttim of Columbia and emplwed by 07 I s  
sssmlatai with B legal e m l m  program approred by the Director of 
Legal Serrlces, Department of Communlt? Affairs @ball be permitted 
t o  practice. under the mperridlon of B member of the bar of this grate 
before all mum of thle Stare on all C ~ Y W I  In which he in BSIoClated 
with such legal serileei ~rr0118m, subject to the fo l lo r lng  conditions 

11) Permlsslon , , shall k m e  eEectIre [when evldenee of n a d -  
nation. membership In out of state bar (In wad srsndmg), and 
~ t ~ t e m e m  eigned by Dlr-r of Leea1 Servleea !Stale> that 
a f f u r n e ~  is e m m r s d  In an amrored ~ r o g r s m  1 

121 [PermissLon eeam when emplo?ment by P-m ceases.1 
13) [mtice of m a r l o n  of employment.1 
!i! Permlsslan Lo praedee In 0 1 6  S t a t e  under this rule shall 

remain in effm no longer than 2% pears: 
(6) [Permlsslon may be reroked 07 supended at an? time 1 
( 8 )  Out of state 8ttame?s permitted to PIBCtiCe under thia rule 

are not. and shall not represent LhemselveS to be. members of 
the bar of Lhls State' 

IVith this d e ,  the Amy's implementation was simple: Haas the 
State Diredor of Legal Services, Department of Community dEilirs, 
approve the pilot program. The Director, Carl Bianchi, TM ex- 
tremely cmperative, and the Army program was certified by his 
05ce as "an qp ro red  legal serl-iee program." For the Army, with & 

pust the size of Porr Jlonmourh, the requirement that a New Jersey 
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lawyer "superrise" the caseload did not appear to be t m  burden- 
some. The number of la,~yera n s s i p e d  to Fort .\Ionmoot11 1s osun l l~  
lnrye. At least one lni,-?er from ppa lous  S e w  Jeree: can be fannd. 
Let us, horrerer. exiiniine the requirement from the perspectire of 
the bar mid the b e n c h  TThj I S  tlns model of sriperiision or respan- 
sibilit) by a locall)- admitted artonre)- ffollowed in rap-ing forms 
elswhere) deemed necessary or desirable? 

The reasons generally assigned for harinp supervision by resspon- 
r e  ro do nith enher protecting the 
- of the legal process The reasons 
subsumed in the ac t  of licensing 

laryers m the first place T m  major reasow adrenced-f 
with locnl proceduea and local rules of pracrice and 

can aoudd both in terms of client protection and in terms of pro- 
tecting the smooth operation of the judicial process. They m~ also 
reasons which can sound 111 terms of protection of those nlre~dy nd- 
mitterl ro practice ~n a jun~dict,on-protecrine the monopol? 
granted by the license. (The general arguments may be far lesi 
convincing in t e r m  of public protection thaii the specific argument 
about continuity of represent&tion-ralsd 111 Maine. That 1s an 

. and commitment.) I n  terms of 
of i u d i c d  supernsmi mer the 

3 applied 10 out-of-state attorneys 
than thB leiel of standards rdietically imposed and supenision 
actually imposed on loedly ndmitted attorneys. Clients am ill 
served if r l q  are  represented by lew>-ers unfmrnilisr with eirher 
what they a ~ e  doing or r h a t  they Ehauld do. TThat mechanisms, 
hoverer, a m  ussd to ~ s s u r e  m application of these standards to  
lacall3- admitted l a r y m ?  Clients may be ill served if they are rap 
rerented b? lanyers not menable ro the snpemision or disciplinaq 

s before which the? practice. T h a t  is the 
nd discipline over l oea l l~  admitted laayers? 
of rhase issncs requires R dismal response: 

t o  asmr8 quality represelltation by membeE 
neement of nrgummts and the incorporation 

of n standard calling for  "supervision" by local lairyers alp. unless 
the local attorneys are  themaeluee supervised. disingennoui. 

that the ~ ~ ~ ~ S O I I E  lack merit. TTe need mecha- 
aa l i ty  representntion. conr t  readiness, m d  pro- 

fessional scnitmy of performance. T w  little real Rttention is paid 
to I E S U ~ S  of competence. T h a t  is suggested here is that a double 

42 

to court supernaon of q"Lllt3 81 ne11 8 3  process--are Ten 
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standard is involved. Issues abaut competence are raised in question. 
ing those outsida but not those inside ths club. IC may be that the 
double standard m s  born of the local licensing process, iuelf, and 
the ensuing parochialism. Bepond that, however. the double stand- 
ard fails to take into Bccount ~ o m e  of the realities of legal educa- 
tion and legal practice. There am more slmilarities in the practice 
than disimderides ahen p~ss ing  from locality tc locality or from 
state to  state. Sarional standards are involred and a n  ignored. The 
perpetuation of fragmented standards bears close examination. T h a t  
is suggested is that local licensing arguments may inhibit-by 
soothing-the search for nanonal standards and national scrutiny. 

The paradox of the "supen-ision" or "rssponsible" lmal attorney 
rule is that attorneys senior in rerrice and more seasoned in t 0 m S  
of competence, by rirtus of the accidents of their licensing and 

gnmants, can b rupemiasd by less able laayem. 
r Force ran into three rariants of the supervision or prin- 
ael rule--as a result of the nsgotiations in Missouri, Illi. 

nom and Louisiana. L-dike the Keien Jersey NIB, howersr, the 
experience in these states did not provide for wrosa-the-bard special 
admission of nonnsident military lanyers. They allowed them to 
assist counsel of record-locally admittad lawgers. But, unlike most 
pro hac vice rules. chess jurisdictions did not allon nonresidsnt 
counsel to taire B primal?. msponsib~lity.'~' 
.Ui~istouri: Richards-Gebaur Air Farce Bare nnd Headquarters 

nce,  at that baselocated on the 
limuri-nerp selerted by the Air 
pproaeh was made to the 1fiasauri 

Bar Administmtmu Advisory Committee through s resere judge 
adrocate--a circuit judg-a. 'This agency, which rapow directly to the 
Missouri Supreme Court, has mperTisory powan over the Yissauri 
Bar, which is an inhgreted bar. Aside from its dimiplinary func- 
tions. the 3 l imur i  Bar Administration acts LS R superbar agency in 
the consideration of court rule changes that affect ths integratad bar 
rules. In  this capacity they act RS initiators and adrison. Colonel 
.Joseph Loury, Staff J u d p  Advocate for the Communications Seri- 
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ice, appenred before the Missouri Bar Administration Adriso? 
Committee in ,January 1971 and outlined the pilot program. Ir is not 
dear mhether Colonel Loaq imtiall? asked for. or inrended t o  ask 
for, a rule allorring the ndmision of nonresident lawyers on an 
acrma-the-board basis BS in 3las;achuretts. From the discussion with 

t LS clear that the operation rhat 
called for the "sapen-ision" of 

on his staff. The J l i ~ o u n  lawyer 
would ai=m all 1deading-s and make all court appearances, requesting 
pro hao t iee  admission of out-of-state counsel where admmnistrativelg 
desirable finm the  program's T mrpoinr. The nonresident Inayers 
mould ami& tI ie llissoun I m p  This ducked the hard question and 
left his request for appro~a l  of the pilot program 8s a request for 
general "approml' coupled irirh L ,'finding." !hat iinaiithorized prac- 
tice of the Ian- KBS not imolred ahere nonresident la!-x 
terrieivad clients, vorked on matters in the office. and ')as 
bIi380uri c o u n d  UI coiirt. And thnt IS what Ire got :  generd 
The Minute adopted bj- the hdr:sor?- Committee stated 

The Committee conferred r l r h  Colonel Joseph R L o a n .  Z-ShF. Staff 
Judge hdrocare a t  Richards-Gehaur Alr  Farce Bsae m aestern \ils%aun 
In reference t o  the emabliabment of a Pilot Legal A&slstmee Program 
8s aald base Colonel L o r n  wedented the niPthOd of ~ r p r ~ t i o n  of the 
Pilot Progranl in a b l e h  Judge hdi'ocate lax-reri  a t  the a n  bare nould 
remerent iiePdr ~ w m m  who had I ~ ( . ~ P I  of le*? than I . w O  and if 
C I W l B n i  sould riusllfy for legal nrsiitanre 8 s  pmnded by the @ a c e  

The Commltt~e #are  careful eanrldersllon to t h e  \Iatcer and 81 the 
COnClULlon of ~ t s  eoliference with rolonel L o r n  1t \>as the unanlmoua 
opllllon a i  the COmmlffee tha t  no Droblema had been ~ r e ? e n M  all leh 
might i n ro l i e  unauthorized pmetlce a i  Isa bg lani l i s  from other 
minter m the B L , P ( I ~  the t r o p r o i n  u b s  foiiou-ed e8 pvrsmlrd by Colonel 

or E C O D O ~ I C  ~ p p o r r u n i t ~  

LaPv- 

The wowed intent to me Miswour~ 1 a w j - e ~  in a superriwr)- capac. 
it:, then. became p a n  of !he gloss of rhr understanding. 

TIE f i n d  dollar eligibility stnndnrds-S3.0ilO hit-set  by the 
Adrisoq- Committee mere unsatiafactor? T O  Colonel Lomv and he 
suggested an amendment to  the  l l imite:  

ITlhe hl r  Base uould iep~erenf need7 mi'iifar" wersonnel and their 
demendenu nhonould ofherniae m p e ~  [the "EO arandnrdrl 

The pilot proerem. of course. called for Irpreseentarion of military 
personnel and dependenrs across sernce lines-nor just m m e n  And. 
the fixed doll8.r ammilt would lhe rrmlble8ome m I-iea of Air Force 

'*=etter rrolll xrpn B H U ~ ~ ~  to vnione~ m e l l h  I ~ ~ ~ , ~ ~  ranusrs ?i lm 
eonfnlna l l l l e U R C P  O f  \ ' I I I"tP PmvhRils  added' 
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guidelines."0 TVhat is more interesting, however, is the addition by 
the Committee and Colonel Loary of the t e r n  "needy," which now 
joined "hardship," "extreme hardship," and "poverty" of recent vin- 
tage and bridges back to the older notions of L'wonhy poor." Much 
can be dona in the name of charity. 

The Richards-Gebaur p r o p m  was welcomed by thO local bars in 
the neighboring ountias around Kansas City &9 a relief of a burden 
in orimind casea. Missouri has a limited public defender program for 
Kansas City and St. Louis and beyond that relies h e a d y  on court 
appointmenu for indipnts accused of crimes. T h m  is no payment 
to appointed counsel. [The relief of the local bar c a n  be mntrasted 
to  the hostility of the local bar in Jacksonrille, Xodh C a r o l i n e  
outsids of Camp Le jeun twhere  the Stat8 of North Carolina pays 
reasanable fees for the defenee of indigent marines accused of orimes. 
This is mor8 fully discussed below.) For criminal OBSBS, therefore, 
the program wm % welcome relief; judges and magistrates now ap- 
point the judge advocates as counsel."l The locd bar has been less 
sure &bout the p ropam BS applied to eiril matters. 

The judges and mqmrrates feel another plus from the ability to 
appoint military lmyem in criminal e m .  They feel that the mili- 
tary lawyer o m  handle the command and &. t ap  problsms fre. 
quently required to keep a military defendant in the jurisdiction 
pending trial--amanging for reassignmant or detaohed duty. Such 
arrangements also facilitate release to the military in lieu of bond. 
Some would argue that this pereeiwd plus from the perspective of 
t h O  judges IS a negativs xhen considering ths climr and the lawyer- 
client relaLionship. Problems of divided loy&lty axe present. Com- 
mand influences to keep a man in the jurisdiotion may be inimical 
to the needs of the client. Further. the same office which dsfends him 
in the criminal ease may l a t a  piesent the c u e  against him in ths 
m t t e r  of sdministmtive discharge fmm the servica (These psrmp. 
tions pleyed e. major role in bar opposition to the pilot program in 
Alaska discussed below.) This is not to say thst there are not client 
advantages, too. The miliary client may f ed  better undemtood by 

military lawyer. 
One additional iesue, considered at Richards-Gebaur and elsewhere, 

bears mention here. The Richards-Gebaur l aayen  go into cirilian 
courk in uniform: the Fort  JIonmouth lawyers do not-the? wear 
c i d i m  clothes. There 1% no Axed policy on this matter, b i t  i t  is 
recognized that there *re important spnbols inrolvsd. The vnifarm 

"'Letter from Colonel L o s v  to Fred Hulse, Febmarg 1. 1871. 
"'Intenlew M t h  Thomas Fr.!.ch. IlBmIPtmte for C a a  Count?, Julg SO, 1 B i l .  
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clearlg indicates that the military takes care of its o m .  But, with 
pos;ibls hostility toward the military, doss the syrnbl of brother- 
hmd redound to the adrmtnge or  disadvantage of the client? There 
may be competing symbols. More imponant. what dws the uniform 
sag to the lawyer a h o  is wetr ing it' K h i e h  roles is i t  reminding 
him o f?  

Louisiarra: 112 In contrast to ths initial State leiel approach used 
in Xiseoun. far the program at  Barkdale Air Force Base, in Shrere- 
port and Bossier Cit?, Louisiana. the Air Force approach was mare 
explicitly amed  at  local support. I t  alw drew on t x o  important fac. 
t o n :  (1) There u a s  R history of good community-military relations: 
and (2 )  The Shrexeport Bar Association had evidenced hospitality 
toward experimental programs-they nere in the procag of their 
ovn expenrnent with tha countq 's  f int  prepaid legal Femice plan. 
LetteE were sent to both the Shrev~port and Bossier City Bar As- 
sociations."a A supper meeting nas m-mged at the base an January 
le, 19il. which v a s  attended by ths Comandnn t  of rhe Second 
Air Force, the Staff Judge Adrocnte, several judge drocates. the 
Executive Committw of bath the S h r e r e p n  and Bossier City Bar 
dssoeiations and three local judges-ny p d p ,  The Staff Judge 
Advocare outlined the pilot program, emphasizing that i t  corered 
ratings of E 4  and belon. and then frankly asked his gneiti for 
"their emperation. advice and suggestions" for allowing military 
l b n y e ~  into cinlian court 

The sty18 of this approach and the approach of Colonel Laa ry  in 
Missouri saemplifp &n in-service dual identit>- paralled to, but weaker 
than, that of the reserve judge adroeam frequently used to make 
contacts with the local bar and bench. The issen4sts belonged to the 
inner c l u b t h s  locally admitted lawyer, ths actin bar member, the 
sitting mamkr  of the bsnch--and tha military -call" upon them 
contained B suggestion that other loyalties were inrolred. They were 
raminded of B once strong. but now perhaps faint, allegiance to the 
military. The active-duty judge adraata hes B strong allegiance to 
the military and 811 ongoing identirg--at leaet =if-identity--as 
lanper and B member of the bar wmwhere. !Then addmsing local 

the Legal Amlslance Office. L'nired Smtpr A h  Fore .  Washlngtan. D C., and an 
mtemiew nl th  Hen= A. Palltz. a member of rhe E x m f l ~ e  Cavncll of the 
ShrvepOrr Bar AJi-mmtlOn 

Y'Berkidale Air Force BaJe I 3  located om the Bossier C l f 7  alde of the Red 
Rlrer on lsnd tha t  vas aeQulied for the government b? the C m  of ShrerepOrt 
l%e main emnomle and rerld~ntial ollentafmn of tbe base 1% toward Bhrereport. 
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bar groups. if the correct spnbols are usad, the judge advocate can 
remind the audience that he is entitled to some degree of comity. 
There the  bar has failed to cooperate with the pilot program, more 
fnquently than not ihs presenting judge advocate has failed to con- 
vince the bar that he 18 a larryer--and that he "emplOgS" l a w y e w  
as well as being a m i l i t q  man. In  fact, the j n d p  ndvocates who 
were successful negotiators were able to  w n ~ i n c e  their lawIer audi. 
e n w  that thay were lawyers first m d  only incidentally military 
men."' I am not sugg-tmg that thin would be the only factor affeot- 
ing either outcome or how the mi l i t aq  lawyer is perceived : Certainly 
the way that a lmal bar r e l h t a  to the issue of lioansing and their 
own lawyemess and tha way the community a t  lsrge relates tc the 
mili taq are operating facton. 

The lwal bar people attending the dinner a t  Barkdale Air Force 
B w  suggested that questions of whether out.of-state lawyers in the 
program wem sngaged in m u t h o r i d  practice of law wuld be 
avoided entiralx by having a Louisiana. lawyer in the case and in- 
rolred in the supemision of both C&SB preparations and other oEm 
work. This issue RIS discussed and two alternatives we28 posed, 
either urn Louisiana rewnists or have e. Louisiana lawyer aasigned 
to Bsrksdale. (Ths l a t e r  course wm followed.) The Shreveport Bar 
Assaoiation raised ths question of appearance in uniform and mked 
the Air Force to further consider this issus. Two of the t h m  judg- 
present indicated that nonresident mili taq l a v e r s  would be wel- 
come in their courts, if Louisiana l awpm wem also of md- 
informal and continuing pm hac vice admission, in & h a  words. 

Both local bar associations appointed lirtison members of their 
executive committees to continue to work with the Air Force in 
implementing the program. Subsequently the sxecutire oommitiees 
of both associatione pmsd  resolutions "approving" the pilot pro. 
gram and pledging continuing cwperation. Sonresident lawysrs 
have appeared on behalf of srvicemen in loeal courts. The arnmge- 
ment is informal. A11 partiss agreed that there is no way for this 
to happen formally without a rule change by the Louisiana Supmme 
Court, which in turn would inrolrs ths Ethics and Grierance Com. 
mittee of the State Bar Association. The Pmiden t  of the Shrereport 
Bar dssociation advised tha Air Force to go nu further-to leavs 
well enough alone nnd prweed on ths basis of the informal ar ranp-  

y1 The ltrength of the bargalnlng power i rom Lhlb dual poslrlon bas been dla. 
cussed, Under a game tbeav. br Stenhen Potter BQ the " I V O  Clnb hpyrmcb.l' 
5. POrrER LIFE16AXSHIP. OR TAL ,487 OP DErn\a AW*Y wrm IT mrrnocT 
BFln-E A S  ABBOLUTE Pman ,18813. 
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mmt, there being little likelihood of approval of a r d e  change by 
the State Suprems Court."e 

The fact that Louisiana has an integrated bar ma? hare f o r d  
the local. informal arrangement. It also makes the lmal aceom- 
mcdation mom internring. A similar accommodation, but formal, 
was made locally in another integrated bar stste (Texas)-far the 
Nary's pilot program at  Corpus Christi (Sueeee County). In Texas 
the S a r y  "8s in the process of informall)- approaching the Sta te  
Bar. llean\rhile. th8 Tueces County Bar and the Sarg hare entered 
into a x-nttm agreement. approved by the local courts in the form 
of an order. which nlloaed out-of-state military l aayen  to appear 
in court: there mas no requirement tliat % Texas l s ~ y e r  be inrolred. 
The order entered b? the lwal c m r t  was B Yassaehwtts-typa order. 
After the order m s  entered rhe President of ths Texas bar s u e  
gested that  the formal approach to the Stnte Bar be omitted and 
that the Ja r ) -  make application for an order directli- to  the Texas 
Supreme Court. He adnaed rlrnt leaden of the Texas bar would 

. Corpus Christi, like Barkidale, had enjoyed 
gwd commumty--mmlitary relations and like Bnrksdde also has B 

locally admitted l a ~ y e r  on i t s  staff. 
Before leannp Shmveport and Barksdale, ir should be noted t h a  

the primary criticism rhat the Shrwepart Bar Aaoemtion leveled 
at the pilot program T&S that its eligibilirg standards wem tm 
rigid, baing more restrictive than tha local legal aid standards. This 
rather relaxed atritude about the mili taq pmperlj- extending a 
serrice to B client group should be compared to the ngid superrision 
of standards in places like Jacksanrille, Sorth Carolina (Camp 
Lejeiine Marine Corps Barn). discussed below, supen-ision refleeting 
fear of diversion of fee-generating mstters 
ZZlinaO: The Staff Judge hdroc?.te for the pilot program at Scott 
Air Force Base, at Bellerille, Illinois. fiwt approarhed the Presi- 
dent of the St. Clair County Bar Association and tha Chairman of 
ths h g a l  l i d  and Referral Committee Historically the relations 
baaesn  Scott Air Force Base and the lmal community and bar 
had not been as good as those at Barkddal8. Referrals under the old 
military LAP had bem made to the privata practitioners through 

r 
n 
March 30 1811 

8 ,  1811 and I~CP~TIPII mrlfh Colonrl  .Term Conner. L-SAE, J u l y  7 1871 
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the Legal Aid and Referral Committea, and the ohaimhn of that 
Committee was concerned, notwithstanding the pilot progrsm's 
eligibility criteria, that the new program would divert fea.p%yiying 
business from the bar. The Air Form offered to let the Committee 
handls the burden of screening inierrieas: This offer, which wm 
declined, seemed to turn the negotiations around. Ths St. Clair 
County Bar Assoelation approved the concapt of the program and 
the eligibility criteria but not the idea of using nonresident lawpen 
in Illinois courts Arrangements nere made to continue to refer f m  
generating matten to the Laaysr Referral Committee of ths St. 
Clair County Bar Association and to  consult on borderline eases, 
The pilot program proceeded at Scott Air F o r a  base using only 
Illinois lawyers for court appearme-ns judge advocate and an 
Illinois civilian lawyer employed by the Air Form &t Scott. Sub- 
sequently meetings wem held with the local j u d g e  who gave "in- 
formal blessings" for  tha program. There has been no approach to 
the Illinois Supreme Court and only tentatire approaeh to the nli-  
nois State Bar Assssociation. 

As has already been suggested. whm on& lmks closely at  &p. 
p r o d s  such as thms given for the Scott Air Farce Bas  program, 
one in convinced that the approval m u  unnecessal~.. By using only 
Illinois attorneys in eoun, the question of whatever other sen-ices 
are rendered to a niilitnry clientele an federal property is beyond the 
jurisdiction of sichw the courts or the bar asaociations. Them is 
nothing that needs their approval. S o  nonresident is asking for the 
us0 of ths hall-the courts. Xoloreorer. DR 2-103(D) of the Code of 
Pmfewional Responsibility makes this even more certain-them is 
no unethical conduct involved in the emplogmont of a 1 e . w y ~  or 
corporaeon wich a military legal assistance program. This also 
meam, honerer, that the Scott program is essentidlp the old pro- 
gram, n i th  referrals in som8 kmda of C R E ~ S  made to Illinois lawyen 
employed by the program rather than to the civilian bar. 

A pattern is faintly discernible in the Xissauri, Louisiana, Illi- 
nois, and Team nagorlatiom I t  becomes mom pronounced in 8oms 
jurisdictions that hare either rejected the pilot program outright 
or hare long delayed its implementation-i.e., the courts seem to 
anait  approval or consent from the bar to make changes in rules 
of admission. If  that approval is not forthcoming or tham is an 
widened  bar hostility toward amending the rules of admission, 
the court.% too, am hesitant. I t  is B kind of comity, not usudly 
spelled out, but there nevertheless. In  addition, in states where 
there is an integrated or unified bar, ths rsluctsnce of coum to act 

49 



56 MILITARY LAW REVIEW 

without bm appro~e l  seems greater. In  stares where rhe bar is inte- 
grated. the courts seem to hars rested D porrer of initiation or & 

pover of n t o  in the stme bar. The posability of the exercise of 
this r e t eposs ib l e  objections raised Tithin ths bar-appears to 
haw Influenced ihe suggestion of the Shrewport Bar Assamation 
that appron l  nor be sought from the Louisiana State Bar Isaooia- 
tion. There was B recognirion that. If objections were raised in some 

bargsins inro or arra>- from the potenrial power of the bar to in- 
fluence court action. !!-here the bar is hostile to than€*, the mere 
approach t o  the bar mcreases the risk that 811 inchoate p m e r  mer 
admisaons--or ar leaaf the desire to scrutinize admissions-dl be 
coiirerted to an & m i - e  power. Direct application to ths muds. lion. 
wer.  does m! alTa?.s aro id the bar hostility. In  the junsdictions 
ahere the pilot program h a w  eapenmced the p a t e s t  difficulty, 
vhich we will exnmine next, frequently rhe b~nch .  before it wts, 
d l  require B S E U ~ R ~ C ~  of bar aupporr or at least evidence of non- 
hostility. That rrd~ the situation m t h  the hrml-'~ pilot programs 
at Forts Leavenworth and Riley in Kansas and at Forr Canon in 
Colorado. 
Kansas:." In  Kansas the Army's efforts to implement the pilot 
pmpram mn into resljtonce fmm the local bars-Gearx and Rile? 
Counties \Fort  Riley) and Lenrennorrh County (Fort  L e a r e n -  
worth)-based on fear of 10% of business nnd loss of marker amas 
IT was also bagd  nn fear of ,xociahzad" delirey of legal serrices. 
The Iwol county bars expressed n r i e w  of the license to practice 
Isv -hid>, taken at f t c e  value. would seem 10 indicate B concern 
for and control 07-er the qualit: repnsenrnrion of clients-particu- 
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a Fullsr Brush franchise. These r i m s  w ~ r e  parochial and wem 
fannwi bg economic dependence of the local co rnmi t i e s  on ths 
large and highly risible Army posts. Further, rhey were supported 
by state lani which talked in terms of law practice and maintenance 
of B law office not only n t h i n  the state but within the judicial dis- 
trict as ~ d l . " ~  Eren ICansas lawyen are viemd as outsiders in 
Kansas when they are distant from their homes and law officm I n  
the end, although the s t a tu  of the pilot program was in doubt. the 
nsggotiations resulted in th8 creation of n e r  cirilian legal aid socie- 
ties nhare none had existed before. 

The Army opened ths negotiations with tha civilian bars &t the 
heal-county lerel. Segotiations rere opened informally and early, 
even before rhe d m y  guidelines rere promulgated, because Kan- 
sas was one af the first desipnnted sites for B pilot program It TU 

erroneously assumed b? the Army that Kansas would be easy and 
6 e w  Jersey would be hard--a le0 degree misapprehension of reality. 
Colonel H e n ~  Olk, who handled the negotiations for both Forts 
Riley and Leavenworth underetwd ths a r l g  directirea from ITash. 
i n 5 m  to msan that tha m t e  bar associations in state8 selected for 
pilot programs had been apprised of the nacuule of the propram and 
had endorsed the experiment. Accordinglg, Then the approach was 
made at the local level both the strength of the resistance and the 
appeal of tha resisters to the uncommitted Kansas Bar Association 
cams 8 8  R surprise ta Colonel Olk.'lD After Colonel Olk's ssrly 
Soiember 1870 meeting Kith the Geaq  County Bar Association, 
one of Its members, a Junction City l a ~ p r ,  m o b  to his Unite3 
States Senator, Robert Dole: 

Dear Bob. 
[Colonel Olk rewarted on a new development-the pllot promam- 

scheduled for initlation In Kansas1 Bp fhlr ~rogram :he JAG is to fur- 
nlrh legal mumel for  m i l l t a n  gerionnel and dependents In all elrillan 
CoUrti. The extent a i  the representation may be limited in same In. 
Itnneer. but I understood Colonel 01k t o  J R ~  that lawyers from his 
dewrtment aould. in fact .  be mepresenting mllitary Rnd mil i fan  
Conneeied W P l e  Ln onr eiV11 CourLs l o  e v e n  kmd of rase exeepr 

large Drabare matteen. Bp this I wok him 

one Or two exceptions If thra i t  !VU 

y-8 l i o u i d  lie handzing eve7vihing 

fhe firat oifenrit tho! I h n s r  @bout  ulliis t h e  Gnzernmeni u under- 
takins soerui<lrd lvil practice. [Have sou and rbe other members of 
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the Kansas Congrer~ional delegation been infmmed of Lhls In adranm 
of the promam or in adranee of the ielectlon of Kanaar 8s 80 erpefi. 
mental s t e l  Have IOU been eonsultM? 'ji 

Apparenrlp rhe nsture of the OEO legal senices pmgrnm had not 
corne to ths vriter's attemon. Or perhaps the absence of the uniform 
for OEO legal seriice laa>ers had ennbled the Kansas lml-er,  like 
the Kansas farmer, t o  deny the policy basis upon ahich institi,. 
tionalized delivery of legal services and subsidized xvhsat prices 
rested-k, 3oeieti has assumed sll or some of the risk. 

Tha quertion of ~nrtimtionnlmd dslivev or legal serrices to indi- 
gent members of the society seems not to h a w  been conddsred by 
the Leamnaorth Caanr>- Bar Assomtion, either. in xddrance of their 
alert to the mihtar? program. This i5 evidenced bp the then lack of 
an: c ~ r i l i m  legal aid program, and it is eridenced by the letters of 
a memkr  of the Learenaorth Coimt? Bar Associnnon. And it is 
evidenced b:- subsequent erente. I - p n  reading for the first time about 
the p ropam m the Ameriora Bar S e t o s .  Edward Chapman wrote 
asking r h e  ARA for  fur ther  Information, b e a u s  ""e :ntend to 
stud? rhis project in depth and to examine m p  alrernntires rhar may 
be related To the project." And then on . J anu~ry  lQ, l 9 i l  he m o t e  
to th. h B A  Standing Commntee on Legal Issistance for Ssrricemen: 

O w  comlnllfoe o t  t i i s  Leabenu 07th CoUnty Bo7 488ociu11m i b  811011g111 

oppoasd fO !he  p & l n l  pralrct a b  nliflined l o  dafc IL i b  our ieellng That 
airl%anee should be w ~ e n  t o  e l~ l l ians  and militam alike and not t o  
mditam alone There the P"ron is in need W e  feel tbst there 11 no 
basis for dlatbenon for granting legal senices t o  needy perronr 
Therefore, we feel tha t  the projeer should not be amlgned t o  and run  
bi the Department of Defeaie but rhould he 84mefhlng handled by the 
d V l l l m 9  Pur ~ i l l l a n  and c l ~ l l i s n s  The tine of legal ?errices wonld 

Bar dsiocietian. 

throughout our stad? Wien  bnr nssociations act. 110" mach do the? 
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iake inta account the feelings of t h m  against a h w  interests, or for 
whose interests, thsy olaim to act? The issue outs both ways. At 
times, to avoid parochinl discussion within the bar, the boards of b&r 
w i a t i o n s  hays not put the question of appmral of the pilot pm. 
grams to the general memberehip. A t  times, BS if to bwgsin for the 
display of parochialism, the question has been put to the general 
membershipas was the case in S m  Disga, Cshfornm. There rsmain 
beyond thm, however, ths persistent questions: Wxen the inmest of 
the olients or the publio may be in conflict Kith the interests of some 
of the membere of a bar who should the association speak for? 
Who do they speak for?  

After ths evidenced hostility of the local bars, Colonel Olk shifted 
to % march for approval &t the atate level. He rejected a legislrtire 
rtpproadh after there aas some indication that the legislature felt 
that it was a matter for the state Supleme Court. Previously, hoa- 
ever, a Justice on that C o u r G a  reerre officer in the Army JAG 
Corps-had pointed oiit difficulties a i t h  the existing Kansas rules 
and had suggested that an approach be made to the LIilitq Law 
Section of the Kansas Bar Ass~iation. '~ '  This was taant&mount to 
inviting bar clearance before approaching the Court. The mles the 
Justics alluded to were the statute and the Court rule requiring the 
appearance of a local Kansas attorney who has his office in the 
judicial district.lsJ Kansas court rules allow T O  hac * t ie  edmissions, 
but only if Section 7-104 of the state statuta is followed, only if 
there is a lwal attorney of record. Thought8 of asking for & rule 
change fmm chs Court without going to the stat8 Bar Association 
KeR re jened:  Colonel Olk, in addition ta A m p  guidelmes about 
seeking bar cooperation, had some doubts about his standing to peti- 
tion the court without bar concurrencB.'"a 

The Kansas Bar Association RBS fimt approached through ths 
Military Law Section, xhch KBS hospitable TO the  pllot program, 
but also was beginning to feel intramural p-"rei. The Chairman 
of the Section, Harold Chase, formar Lieutenant-Gorwnorr of Kan- 
sas, writ a memorandum to the prhsident of the stt&te bar, the presi. 
dents of local bars throughout the date thsrt might be affected bg the 
pilot program, ths Chairman of the Kansas House Judiciary Corn. 
mitt&, and the Chief Justice af the Kmsnsas Supreme Court suggest. 

. 

- 

See F XI*%XB, vlth K L ~ \ Y T T O  and B. F O ~ I Y B X Y ,  T l i ~  L ~ v m m ,  ~ l i r  Pra. 

'* Lettel from Juetlee Earl E. O'Connor to Colonel Zialonis Sorember 23. 1870. 

LsIntemea. Mfh Colonel OIL. Orfober 22. lsn 

LIC, *xu PIIOFEBBIOS*I R E B P O > B I B I I I I T  ,18121. 

u s e .  note 118 'up's. 
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ing cooperation and some chanpa in the rules which m u l d  allow 
mi l i t sq  Inrryem "to defend" mi l i r a r~  personnel in cirilian courts. 
The Section Chairman rsognized that  the restriction "to defend" 
was "half IoaE" and purposely iaggestwi it RS a compromise He 
noted. in passing: 

I o  simplr reply to the [mlllrarrl r w u e ~ r  f o r  ab&tmCP br  38313~ 
"You can't  do I T  In Ramal' wlthoul auggeeflon for pmlldlng legal 
emIm to B C ~ J B  vho mar be not only In need bUt are eerrainli deem. 
log, aauld  be UOx-orthp of a I s a i d 8  rerpon3ibll:tp t o  the PrDfe%sim. 
Further ,  It musf be remembered that mrlllav ottleer-lawyer* . . . am 
' hrothera B t  the her.'"' 

The milita? clients are seen as "deserving poor" and th8 military 

On Februari 1, 1971 the presidenr of the Xansss Bar Awciation 
and one member of the Executive 
10 look into che question and maks 

recommendations to the Executive Coancil. The member af the 
Execntire Council w s  Howard Harper, of Junction City, who had 
certainly been il steady, open, and nroaed opponent of the pilot pm-  
gram fmm the time h& wrote the "iocialism" letter to Senator Dole 
and most likelr before. The i m e a  put to the two-man committes 
by the president were 

laaper a8 dcserring professionals. 

1 W h u  alll be the ~mpac t  on on? iudldal and profesalonal system 
of alloalng a group of mi ihan  Impem not permsnentle situated 
or  regvlarl? praellelnp ID Kansas t o  render pmfeselonal 8emicc9 
and BPwsr in Court airhnut eramluat~on or other 4uSIIflcaflon for 
admlsiion and e8pelallp ulrhout belng subject to rhe mntrol that 
Courts hlacorieallg e T e i ~ l s e  aver member? of the Bar xho emtinu- 
our17 pracrlce hefore them and must mslnmln their standing in the 
lwal community br lnregilri  and gmd praf~rslonal nark7 
Kill the members of the millfar? S P ~ I C ~  R h o  dewend on thls group 
fa r  adnee snd represenrsdon be better rc~resenfed thsn they now 
are? 
Is 0°F r?Jtem of requlnng ~ e o ~ l e  with legal problems t o  be wpre- 
sented br Indewndenl p r~cde lng  ~tforners realli threatened "'0- 

fesslonalli or ecDnDmleRllr br chi8 ~ r o ~ o z l l  for what reall? amounti 
to organized group IPESI nld: 8hYrtIF put. 1s thla R step toward 
iaiernm?nr control or ~~elall~~tlon of the profesSiOn~ 

4. Is there mRllp B need for legal aid f a r  members of tbe m11118ry 
sem~ee itafloned in this state and I f  there 18 .  IF u l ~ r e  a hefrer war 
Lo deal a l t h  II than the one urouosed~"' 

2 

3 
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The result: "Support" of the pilot program by the Kansas Bar 
Associdon, severel? limited and subject to a power to reto rested 
in tha local county bar asswiationi; atill no pilot program in Kan- 
sas; but one dsfinite and one aborning legal aid society. 

On Juna 18, 1971 the Erecutire Council of the Kansas Bar As- 
sociation pnssed a reiolutim which announced support for the ex- 
pand8d militan- legal assistance program through th8 establishment 
of & "properly supported pilot or test program . . , subject to the 
limitations hereimfter set out."'Zs The form of the abstract endorse- 
ment was faintl? reminiscent of the ABA endorsement. And the 
limitations made i t  clear that the Kansas Bar, liks the ABA, was 
going to let the deoisiona b mxds locally. Ths important limita- 
tions were : 

2. ( 8 )  On15 Bvailable to enlisted grade of 64 and below, "who Ele 
an smdarlt to the eE-t that the? hare no funds or remuwe% 
from nhich to pap Civilian eoun*aP' 

( b l  "The legal 88s16fsnce omcera awiigned to the DmjezL ahall eon. 
elst onl? of those mllitav mersmnel who hare M e n  sdmittcd 
to praetlee b? the Supreme C o u r t  of Kansas . . . under Rules 
of the Supreme Court . . 8s ma? be amended wblch eompchse 
the follommg: [Reziproeity admisalon. exBmlnatim. temmrary 
adml%alon. and 8~dwiaflm with altome? mho la B member of 
the K B m B i  bar 1 ' ' -  

Id) The Client rhall be advised of the right t o  ~ l ~ l l l a n  munael s t  
his ow= eawense and *hall sign a itstemem indlmtlng ME 
rholce of the military or eiiillan COYIII~~."' 

le1 If ellent choo8es clllllan eoumel. the legal o€leicer ahall show 
client B teleghonr Hstlng or legal d i m t o m  of lamgers nlthin 
or LO the countlei adjolnlng th8 mllitarr eatablishment.' 

lapol  
(VJaatnnCe ~ d l e e r  Rho11 reler the matter to ni.ilian leagal a e r v w  
Wendea. Bueh a8 I le001 aid ~otre ty .  lauyw ralerrol M other 

(Ilrn(1CI 1 Y t B  oroup, oltiiey. argo"wat(on or committee eatat-  
Itshed b y  the t a r  o d l O C i o t i O n  lmoied in a ooiinty cantiauoua 
10 the mihforu ealotlisl~mmnf to i ihiek the e i m t  i c  amiontd 
by military order''= 
This ~ ~ o l u t l o ~  shall not be or bffome ef7RtlTe as to m l l l t s ~  
Wenonnel stationed or B81lgoed Lo duty, 81 Fort &le?, 

( ~ 1  " P a r  io  nccepfiso o Client Imdw the pmarom. Ihe . . 

' 3  
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KBOSBB Until L ~ P  contents h a w  been approved by 8 majority 
h o l e  of the eamblnrd m r n i b e r r h i p  of the Georv and Riiey 
Caunly, Kansas. Bar Associations r h o  are currenrlg enga~ed 
in the BCt l re  DmetiCe of la- in their reewcrl~e eaunues. [Slm- 
Ilar pmvlslon f a r  Fort Leawnnor th  and b a r e n n o r t h  C o u u t ~  
Bar A81oc1~rionl 'la 

The Riley County Bar rras alreadp on record BS rejecting the plan. 
because (1) mihtnr? lawyers are unfamiliar with Xsnsas law and 
Kansas courts. ( 2 )  the court appointment ipstem for felonies works 
for wrv~emen ,  ( 3 )  elipibihty cnterm are vague, and (4) after 
approral the scope of serriee nould They continued to 
be opposed through October 1971 rrhen the field work for this study 
was fimiheci. 

The Leavenworth County Bar Association has not rn explicitly 
oppo%d the pilot program nor haw they supported it. But their 
position has been more ~ l i m  silence. When the program s t  Fort 
Leavenworth considered going ahend with Its Kansas acirnirted judge 
adrocate ns the lawyer in charge of the office nnd the other Inrr?elr 
"asoeiated with him." the stnff iudpe adrocate rhere TS' told in- 
formally by some of the members of the local bar that the Iiansas 
Inayer  Todd not be eligible under Kansas rules. because he did nor 
hare rhis office ni thin the judicial district--it bemp on federal ter- 
ntary.'(' Furthermore. ths Learenn-orth Connty Bar bsjwiaiion 
t w k  an nctioii i\-!iich had ths effect under the state bar Resoiurion 
of hlmking the lpogram: they formed B section t i )  legal aid 
ewmtr. As n gesture they hare inrited rnilitaq l a q e r s  from Lhe 
fort to loin n i th  them on the board of the legal aid misty. 

The Gear? Caunry Bar basocianon has taken 110 action a u b w  
quent t o  the state bar resolution. hut  they, LM. are considering a 
iection l i )  legal aid society. 

ed in Ksneai. "So" is the message. 
nlp. There has been m abundance 
o defimrire ncrion. The legislature 

1s unlikely T O  act wthaut Court acquiescence and Kansas Bar h s -  
sociation npproral. And. meaningful state bar approral has al- 
ready been blunted b: the adoption of the local opnon formula.'"s 
~. 

P r c : d i n t  of R l l e ~  Countr Rer i r w r l a t l o n  to C h M  ,lurflce of 
I( Court.  mi 3 IDTI 

F 

I' 
IlPncP *hnuld be confrasl~d i,lrh rhe I r m i ' s  experience 81 
ni rrhere the lmml bar O D P I O ~ ~  the admirnon of nonre%i- 

d f o r  purpaw~ of the ~ l l o t  praersm got the Sfate Rar of 
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Colorado: Ids In  Colorado, as in Kansas, the oppmition came from 
%local bar-the E l  Paso County Association where the Army's pilot 
program site, Bart Carson, is located. The Deni-er Bar A m i a t i o n  
and the Colorado Bar Assciation hare endomd the pilot program. 
And the Colorado Suprams Court seems to b open to the nesd for 
a program, hut t h e n  has been hesitancy on the part of both the 
Court and ths state bar association to face the E l  Pass0 bar with 
fait acocmpli. At this writing committee of the Supreme Court 
is attsmpting to work out & resolution of the problem satisfaetog 
to all parties. 

Although the Army's pilot program a t  Fort Carson wffi the bffiic 
p ropam being sought. the Nu'ayv, tco, sought & pilot operation in 
Colorado whioh would use Colorado reselrists exolusiwIy-Savd 
Rwme Law Company 9-3 of Denrer, Colorado. Aaive duty, E- 
tiremsnt, and other oredits would be arned. The Commanding 
Officer of that Company, John Laa ,  handled both the Smy snd 
A m y  negotiations for mle change that would b required for 
special licensing of nonresident lawyers. The Army ranted a 
Colorado lavyer to act u nagotiator. On close,= examination, how- 
mer, only the Army's negotiations were imponant bscause Colorsdo 
l a a p r s  agreeing to represent an indigent population or cooperating 
with 8 military legal assistance program toward that end would 
need no special approval. As B matter of fact, the Colorado Bl~r 
Association on April 24, 1071 did easily approve the Savy Law 
CompanT pilot program : 

Thr Beard of GoFernom of the Dolorado Bar h~~wlat lm B m W m  the 

o t  the Sfate af Colorado who are performing such senices I L ~  111- 
Bet ire duty members of _-me com~onents of the Armed Senlees 
under the Department of Defense Legal Aenstanee Pllot Pr~grsm Lor 
mllltarp pemonnel and thelr dependears. Tho B R  uaable t o  m.2 the 
lee for a drlllan hwyer, OD the eonditim that such aeriiees may be 
Drmlded on12 OD the BBrne bas18 and standards of ellgibilltp 88 those 
present12 extended br the Omee of Eeonomle Opwrtunltp'" 

medomanee of legal and asilstsnee ay memlie78 ej ihe BW 

Perhaps because of the dual negotiations, the approach w u  made 
fint to the Denver and Colorado Bar Associations. The Board of 
Trustee of chhe Denver Bar unanimously approved the use of out-of- 
state law?srs in the mili taq pilot program. And the Lawyen Re. 

Arizona l o  eo Blonp. and the State B U  1s now Eeeddonlng the ArlEona Sunreme 
Court for those special adrnlsiianr 

'-The data from Colorado mere obfslned Imm reprts end dmvrnenfs ID 
both the FBlr and Army files in Wmhlngfon. 

'* Resalutlon of Colorsda Bar Aaroclalion. April 21 1911 
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ferral Serrice Committee of the Colorndo Bar Asdociation appmred 
e, resolution n-hich included : 

Thai the Board of Gorernari recommend t o  the Supreme Court of 

admission to  rhe Bar of this Stare of Betlie duti  Judge AdiOeBtes a'ho 
hare been admitted to the Bar a i  nnorher state . . for the apecia1 

their dependents . . on the esme basis BI such servieei are being 
performed by IOEOI.'" 

the smte caiorsdo tile adoption of me court I,ernimop s p o ~ l ~ i  

~ulpose werf~rming iegsi * S s i b t m e  to military wr~onnel  end 

Aleannhile. honerer. the El Pam County Bar hsjociation m a  
taking B hard poarion: Absolutell- not! The El PRSO oppcsiaon m s  
not explic~tly framed in terms of loss of business bat rather in general 
terms thar do not foreclose that view. The phmes  "government en- 
croachment'' and "rhe gmemrnent wan[.= to get the camel's nose 
under the tent" aere heard. Creeping socialism, in other vords. 

The opposition of the E1 Pa50 County Bar .issoemtian v a s  com- 
municated to the R o u d  of Goremars of the Colorado Bar Associa- 
tion, n-hich in the face of the lord opposition K&S disinclined to act. 
(This n-8~ at the same meetmg that endorred the Sax7 Law Com- 
pan? plan.) Similnrl>-, the rro.]ustice committee of the Supreme 
Court, which has rhe por~-er to recommend nile changes, "8s mitially 
disinclined to act unless the Colorado Bur Association were to indi- 
oate a dispwition to more ahead on n ruls ehane-this. eren though 
Colorado k not an integrated bar atate The Snpreme Court com- 
mittee is, howsrer. actively seeking LO bring the perties together on 
the LSUB of n hcspitable nile chmge. 
California: I** Local opposition a a s  only pnrt of the story with the 
Savy's propom in .Sm Diego, Califorma. The character of the local 
opposition, howerer. coupled n i th  *hat w m e d  to be pmeral oppon- 
tion in the state to m y  admission of nonresident lanyers, led the 
Sarg to rwisc the goals for its San Diego program. The local oppcsi- 
tion ~ 8 %  not 50 uniform or so intense as in Kansas and Colorado. 
There v&s. hoirerer. some artempt to make it 50. In  the end there 
w&s a etsnd-off "apprornl" of B modifird propam. The program 18 
now operating in San Diego n-ithout a written aprement,  California 
l a w y e n  make all coupi ~ppearanees. 

Lettmx advising of the pilot program WETS originally sent to the 

I' DraR Rerolutinn of Colorsdo Bar hs*lcmtmn, nrowsed b~ Lmwver Referral 

"'Dsts remrdln. tble negotmnan were obtained from reports and m e m e  
lrranPP Offiw. WmhIn%fon. D.C.. and from Inter- 

ch.  former Pre-ident of the *an Dlego Bar 
and Lf Command~r Errin Riddle. husuat 12 

Serrire ?omrnlrree J a n u a v  15. 1071 
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Pmidents of ths San Disgo County Bar dssoeiatian and ths State 
Bar of California. Statements of p i t i o n  and commants on program 
were invited."' The president af the San Diego Bar A w i a t i a n  
referred the mattsr to the Military Liaison Committee. The Savy 
was informed of the need for study "because of the important impli. 
cations for the local bar.""' The alilitaly Liaison Committee m 
ported back to the President, closely divided on the issue, but 
technically in faror of endorsing the experiment. The Committee 
had divided into subcommittees which considered three "problem" 
areas: (1) qualifications of milItaly lawyers to participate in chha 

lity for sewice- under the program; and 
(3)  the scope of sen-iiices offend. The report of the committee sum- 
marized these subcommittee findings and also included a diseudon 
of "gene~al p a l q  considerations." On the issue of qualifications, 
ths committes concluded that lawyen appearing in court or on plead- 
ings must be members of chp California bar; that this requirement 
WBS statutov-king the enactment of the integrated bar mle."6 
Any change, according to the committe. had to  come thmugh the 
legislature; one member of the committee felt that the California 
Supreme Court had inherent power to change the rules or grant 
s w i a l  licenses. The committee suggested the use of Cslifornia m. 
~ ~ m i d a  to augment the Californix lawyers who might be on active 
duty, "with local Judge Adrwatee associating with the attorney for 
the purpmes of assisting in the prepmtion of CBS~S.'"~~ After reach. 
ing its conclusions about California lawyers only, the Committee 
curiously suggests that the whole isme be passed to  the State bar 
m i a t i o n .  

On the issue of eligibility, even though the S a y  guidelines called 
for service to E 3  and below, the eommittes wanted tha criteria more 
strictly d m m  and mope explicitly tied into OEO poverty etandwds. 
The chairman reported : 

Certain membera . . . were of tbe oninion that regaidleas of the guide 
l inW adopted, the ultimate etIeet would be the elimination of some 
paling bU8lnw.'" 

Letters from Commandant, 11th Sara1 DiSrI1Cf to Charles T. Bioellch. Jr, 
and Forrest 1. Plant, Januaw 18. >811. 

'*Letter from Froelieh to Commandant. Janvarp 29. 1931 
"'Repart from John R Tnngeyt, Chalman of D l ~ l l t q  Liaison Committee. to 

'"CALIiaen-u B C S I ~ C B B  AID P R D T E S J ~ ~ \ ~  Coor. QWI 8x4 et  a e p .  speei8eally 
Fmheh.  Febrvari 4,1871 

6128. 
"'Rqnrt.  aupro note 115 B I  1 
'e I d . .  at R 
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This opinion was nn amalgam of those who felt they were plea. 
entlg denring fees from those below the E-3 grade and thoss who 
bdisred that the eligibility cntena would rise once the institutions. 
lized delivery were accepted. 

The committee's major comment on scope was the elimination of 
criminal matters because af the arailability of the public defender. 
(The Sun Diego program did drop criminal defense in view of this 
recommendation and in view of ths excellence of the public defender 
p ropam in tha area.) The committee also felt that because of ai-ail- 
able m ~ n p o a e r  in the 11th S a d  District-military lawye-the 
amount of aerrice offered should be reduced. 

Under the ,'General Policy Considerations" the committee report 
again raised the ISSUB of an inndequare staff of laapers to handle the 
array of m&tters contemplated by the pilot program. This time, 
horarer,  the point TTBS aimad more directly s t  the qudity of repre- 
emtation. An additional point r & s  mads: 

It l a  generally beliered that the junior K s v  lawper d m  not w~srns 
the praetlral experience rwulred f n  sUmes8fUlli handle the e>nl  
matters eontemplsred Few. If any Xarr l a w i e r ~ .  xherher senior or 
junior lo rank. ~fa t ioned  in the Elerrnth Sara1 D I ~ f d c f  hare had any 
actual erwrlenee In the e l n h a n  pmctiee of la-. Consequenflg junlor 
N8.v larrers rou ld  not be able to obtain m y  expenend mldanee 
from their supeno~; Likexibe. S a r g  law ele1k8 and a s i ~ l a t e d  tiril 
Bemlce emplo7eer %re Drobabls UnUUaliAed by rewon of lack of ex= 
denee, t o  handle the cledcal end of this program." 

The anoerity of th13 concern will hare to be judged from the ean- 
text. H o r  ienous is the concern may depend on how these same 
professional mponsibihties are  handled ris-a-+ the already ad- 
mitted California lawyer. The following parts of the report came 
before and aftsr the coneem abont quality and expsrienoe: 

One oPlnlon held br B number of membem 'of.& Committee Is tha t  
this program Is simply BnOIher form of snelallzed legal serrl~ei and 
all1 ellmlnale B valuable (aurce of lneade from the pxlvate pme- 
tltloner. 
One oplnlon expee- bp some members of the C~mmif t ee  a a a  thsr 
the expanded legal al9isfanCe p r o ~ r a m .  like other garernment BYD 
ported legal offire8 reodenng S O ~ V I C ~ Q  t o  the poor. would concern Itself 
more r l t h  e l a ~ i  ~ c l l o n s  rather than repreaenflng the Indindual needs 
of the ellmm If WBB slm euggesfed that the percentage of m n l  e8ws 
appealed would lnerpsse because of fh16 urogram qmee no fee n-ould 
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be ehLrged to the SentcemhD 07 his dewendent for the BttollleY'l 
work In this regard." 

These statemen& rsflwt fealings about the client, ths earninga of 
fellow lawyem-dilution of craft or markst--and feelings about 
OEO legal senices (opposed bitterly in San Diego) m d  concern 
about the increase of the appellate docket, all rolled into one. 

R?li!e the report of ths hlilitaq' Liaison Committee wm being 
awaited, the president of the State Bar of California had r e f e d  
the Xary  request to th8 Board of Governors. He Inter reported the 
action of the Board, informing ths Bar7 of the restrictions in the 
Busin- and Professions Code against nonadmitted l a w y 0 ~  appear- 
ing in California, and stated: 

. 

. 

Beesure of eontllet wlth I a x d  of State. the State Bar I s  unable to enter 
Into any agreement ahlch would rRognize the propriel? of the praotlce of 
law in thls state hg p e r ~ m i  who are nor members of the CBllfornis Bar. 

In BddlUen to the problem of probable U n B U t h o d ~ e d  practlce of I B T ,  It 
haa been ob8emed that other pmblems, B n a I o m U ~  to those ahlch  hare 
sr ien  during the lneeptlon of other pmgrama pmvldlng legal senleea for 
the -For, may also arise In connecflon wlth the pllot Pmgrms. These 
problems too should be eonsidered in any such dlseuaslona" 

. . .  

Again, comes the reference to  ths California Rural Legal Assist- 
ance Program, and other OEO programs in Califonia--a eoncam 
centering around "law reform" issum By informal communication, 
the bar7  tried to  distinguish their program from the "law r s f am"  
programs by pointing to the basio reasons for the enlargement of the 
legal assistance progrmn in the first pia-the fslt nesd Lo 88108 
the lsgal needs of their troopi. This would be consistent with a,n 
individual =mice model of a legs1 servica p m p m  and not a l m  
reform mcdsl."a Tha JlcCartin Report, too, was ample au tho~ ty -  
the military felt rn thre&ttsned by olass d o n s  and adrmatire litiga- 
tion a8 did the California and San Diego base. ( In  fmt,  the program 
excluded & law reform approach.) The N u 7  went further, however, 
in the informd negotiations, and suggested that Navy officer-lamps 
wem not as phrenetic 88 their colleapes in OEO and besides the7 
were more subiffit to disoipline. Hair style comparisons wsre made 
in these reassuring remarks. This argument mag have been satis- 
factory and comforting to the San Diego bar, but the psibil i t ies 
of such cmtml and the flattening of the law reform u r p  was a, nega- 
tire, m me shsll see, for ths Alaska bar. 

. 

~~ 

' " I d . .  at  8. 
"Letter fmm Plant to Commandant. 11th Sara1 Dlatrict February 23. 1Wl. 
' * S e e  F. R. N~xas ,  Tn8 Lesir Nseos OP 7hE Po08 : A CBITIOAL A S I L Y ~ I I I  

(American Bar Foundation Lees1 Sorrlres for the Poor S a d e .  1971). 
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Whm the San Diego Bar Assooirttion Board of Governon met on 
Fsbruary 6, 1071 to consider the report of ths Military Liaison Com. 
mittee, thsy rejected wen the possibility of endoming the pilot 
program in principle. concluding that the bar "was not in favor of 
implementation of the proposed program." The re&som Bssigned 
were primarily opposition to nan-California lanyers appesring in 
California  court.^. Hoaever, the thmad of concern a b u t  the military 
semim spreading themmlvas tw thin remained, as did oonmm &bout 
legal ssrvice propams generally.'n5 Ths X a v  appsded from this 
position by asking for an opportunity for its Judge Advocate Gsn- 
sml-Rear Admiral .Joseph B. McDevitt-to addrsss ths general 
memberehip of the San Diego Bar dssoeiation; to explain the Navy's 
program, and t o  "reasl~~um" them of the nonthreatening nhture of 
the program. 

Admiral WoDeritt a d d 4  L lunohwon meeting of the Sm Diego 
County Bar Association on March 19, 1971, atiended by betwPan 250 
and 300 larryers. which is B huge turnout for that Assmiation. Ths 
stoly behind the turnout is i l lumindng. Ths snnouncsment of the 
meeting, in leaflst-handbill style, a m  sent to all lmgers in ths 

On the rap was B cmtoon depicting & small ship with B crew 
labeled "Savy langen" on one side of m island--apparsntly ths old 
legal assistance program-and a largs bsttleship on the othsr side 
of the island. The battlmhip was named "U.S.S. ZTsv Lsnahip." 
On the island nm R depiction of the San Diego County Couhhouse. 
I n  bold type &t the top of the announmment (under the Bar 
letterhead) : 

I A V Y  LAWYERS I S  CI7.ILIAN OOCRTB? 
Exmnlon or Inraston? 
It Dewnds On YDUI Point o! Tiea 

mere m o w e d  : 

80 mme listen to Real Adm Joaeph B MeDevttt 
I1 your ~racfiee ineludea iamlly, DiobafP. crimlnsl. 
wmnal injury or bankruptcy, this ~mgrun  Is of 
weal  infeieat to you. 

DOXT MIS8 THIS JOlBT MEETISG , , 

Thle Room e a t s  only 550. Meeting tn Hmt come, 
Ard Beme Don't naif Lor radio. television and 

" L 4 W r  from Fropheh to Commsodant 11th Zlarsl Dlsfrlct, Tebman 11. 

Im I d  
Is Announcement of l larch 19. 1871. monthly meeting of the San Diego County 

1871. 

Bar Association 
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newapamsr caserage. Find Out  for yourseU what% 
polng on. 

Cams, let UB reason together! The large turnout is hardly surpris- 
ing. Ssithsr is the refusal of the San Diego bar to change its position 
aftsr ths post-meeting reconsideration. This time, howenr,  tha 
reasons assigned far refusal sounded mom conarn a b u t  the cdiber 
of law practice by mi l i t av  lawyers: military. lawyen would be 
unfsmiliar with California laws and with haw things were don0 in 
the loesl oourts. This time the Board of the San Diego County Bar 
Assxistion also suggeested that ths funds for such E program be usad 
to augment OEO semices. 

.4 atalemate developed, until the Xavy felt th&t i t  needed b 
p m e a d  with the San Die@ pilot program A written 8gImrnent 
embodying a modified plan w w  proffered to the San Diego County 
Bar Association."' I t  c o n b i n d  15 paints, including &98umnm of 
no thmst to source8 of income to the civilian bar, l~greement to off0r 
cases t o  the public defender and legal aid before taking cases, and, 
most important : 

Ail ~ p ~ e s r ~ n c e 8  In California murts will be made by B mlUtaR lawper 
who 11 an Betire member of California Stste Bar in mmpllame with 
the Buainese and Profe81imB Code." 

In response, the President of the Ssn D i q o  County Bar Aaso- 
ciation wmta 

Aa a perymal matter I flnd mthlng objRtlonable ebout 80s Oi the 16 
mints contained in pour letter. Haring mnsulted with the Elemtlre 
Committee of our BoBm of Direetsra, hoveTer, I am imm& with 
the fact that fhls la a matter oi 8 o m  deiloocy. Them 18 mluctanee by 
certain of o w  members to enbr into any "ligreement" even thongh 
the p m i s e  t e r n  of Lime may be quite B m m b l e .  , . . It wlli be 
necebJm to brlng the matter before the Boerd on June 14, 18T1.' 

On June 23, 1971 the President of the Sm Disgo County Bar 
Amciation ended the "negotiations" with a report of the Board 
Action, which RBS to decline execution of m y  a p m s n t .  The p r 4 -  
dent indimted thst  the formal action R ~ S  not a disapproval of any 
of the various i t e m s m m t  of which wwe "appropriate." He said: 

[We hare1 llttie or no Juriadlction. . , , The p-m 88 praenfed la 
not subjeer to the Bar's criticism: neither Is it, in the B Y 8  OpMOn, 
appropriate ror itr approval or ratincanon. 
The details and mRheni8ma of your prmam n m s i n  to be Impilementea 

'"Letter from Commandant. 11th Sara1 Dlatrlet, t o  Fmeiieh, M a y  20,ISTl.  

'.Letter from Froeileh to Commandant. 11th X8ve.i Diatriet, June 2. IWl. 
I d .  
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bi mllltaq i a ~ i e r ~  who am lleensed io ~ r a c r l c e  m California T o i l e  
the Bar is re lu~tanf  t o  take B p ~ ~ i t l o n  B I  an organlzatlon in s u p ~ o m  
of this orerail promam it neumheles~ re 
bilitr to aMlJt  all Cal i fornia lanrer?, iniludl 
~ e d a r m s n e e  a i  thelr proferslannl ie~1"n; i  
Bar or Bn% of Its  mmmlttees. induding 0 
mlttee, can he a i  an? ald in rpeclflc probl 
feel i r e  LO call upOn "3:- 

This w~ neither B victory nor a defeat far the S a v ,  I t  wns unable 
to use out-of-stara lawyers in its program. The Kar)- did hare ta 
compromise. m d  i t  ended up with the program it  could hare had 
aithaut approaching the bar. Bot tacit blessings w e r ~  besttorred 
by the lmal bar-in the last parnpaph of the bar president'a lettsr. 
The S a l 7  program IS nmr in operation at  San Diego along the lines 
of the profferad lj-pomt agreenmnt. 

Gary. and Leavenworth Countiee, Kansas, 
Colorsdo. rejected the pilot program without 

~enous attention paid to what was or W R ~  not in the clients' interests. 
The cliants were not considered a3 central. Sot so in the ease of ths 
S m  Diego Count? Bar hw&tmn. Clients may not hare been 
central to the deliberations, but issues of quality representation, 
experience, and campetencs w c r ~  at I m s t  raised. as KBB the issue of 
who could better seme the clients. The charge of inexpwience merite 
closer examination. The committee had suggested that Sacy lawyers 
would be inexperienced m the type of matters being handled. The 
assertion has merit. But. again, the double standard: the context 
of the assertion rais0s questions about its weight. A11 lawyer$ 
ahethm the>- be admitted to the California bar or elsewhere, at the 
begiiming. and continuing for new mattars, am insxxperisncad. Lsw 
practice consists of representing elienta in the handling of their 
problems. Sea clients, nerr demands. nea'situations. and new laws 
w e  continually plncing the lawyer in the position of being i n e x p d  
e n d  From the clients' viewpoint. arid from the higher interests 
of the profession. the issuss are more properly: Under what ciroum- 
6 t m w  d l  R lawyer become sxperienced? T h a t  will Ix his supsr- 
vision during the period of ncquirinp the experience? T h a t  training 
will he recaire after he rewires his license 1 For that point is the 
beginning, not the end, of n I a ~ y e r ' s  acquisition of skill. To aubsti- 
tute the magic of n b m  examination and the magic of B Iwd law 
license for these harder questions is to mssk the true meaning of 
inexperisnee and incompetence For R profwion that still lets its 
general practitioners do rhe equiraleiit of delicate brain surgev. 

'mlmft~r  from FroPliCh IO rommandanl. 11th S'a~al  Dlstnet. June 23 1871. 
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i t  ill behooves a local gudd to say: Our perhaps insxperiencad 
lawyers are better than your perhaps inexperienced lawyers. Though 
from guild identification the first '(perhaps" would usually read 
"most assuredly." The point is well exemplified by the San Diego 
lawyer who interposed the probable unfamiliarity of nonresident 
l awprs  with the California no fault dirorca law; a law which 
postda,teE the admission of about 9 i  percent of the hwgers admitted 
to practice in California. There i s  irony to the suggestion, when one 
considen that the no-fault law simplified procedures for divorw, 
wen  to the point of stimulating pro *e appearancas. 

The problems of relative inexperience are questions of training, 
supenmian, and eaposu-familiarity a i t h  either ths array of 
problems of particular clients or tha specific problems of an array 
of clients. For initial training-law schwl-ths Judge Advocates 
Gsneral say they scmn applicants, accepting lawysrs fmm the tap 
quarter of th8ir class. They insist on training in courts martial and 
other problems of mili taq justice, a training they formally apply. 
And, in connection a i t h  the pilot program, the m i l i t q  ssrvices ham 
taken the riew that the judge advocates must be trained and super- 
Pisad in connection with the masters they will be handling. Short of 
s. law office practice. is there a similar mechanism--n similar require- 
ment-for locally admitted lawysrs? Even California, with one of 
ths bettar continuing education programs, has no way of supervising 
the application of the post.admisaion training. It is optional for the 
individual attorney. In  Some instances. as at Forir Monmouth and 
Dia. the local OEO laryem are misting in the training, sugm0nt.4 
by local members of ths bar. The Legal Aid Swisty is doing the 
training in Haaaii ,  too. I n  othsr instances, &B in Florida, meme 
judge advccates wi l l  conduct the training sessions and help dsrelop 
the training materials. To ths extent the mili taq program fails to 
adqquatslr superrise or train the pilot program lawpm in local law 
and practice, the legitimata f ean  of the local bar B ~ B  indeed justified. 

Ths remaining slemant is: K h a  is in the bsst position to corn. 
munieats with and understand the mili tan client and his problems, 
the militar? lawyer or the civilian lawyer? Surely, this i s  important. 
And it is by no meens simple. Thers is the question of command 
influenca, whioh w w  raised seriously in the dlhska negotiations. 
There also is the question of how the military client feels about his 
laager whsn he is also a superior officer. Such questions are im. 
portant, but they are not answerad by facile reference to  license. 
In  sum: The issues of competeme, experience, pmparation, and 
training are separate from the issue of l i w n s .  The blurring of the 
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lines betaesn the issues during negotiations, such 86 t h w  conduded 
in California, r a i a  questions about whsther the discussants hare 
substituted rhetoric for reason and whbther thsy have, erm far 
thsmalves and their om-memben of the locd b a r 4 e h d  what 
&lawyer is and what his rols should be. 
Aloska: The Alaska Bar Association opposed ths joint Air Force- 
A m y  pilot program &t Elmendorf Air Force Base md Fort Rioh- 
ardson, Ancharags, Alaska. Ths opposition seemed atypical. I t  we.f 
bmed, for the mod part, on distrust of the military and fear of an 
intrusion by the mili taq into the lawyer-client rslstionship. There 
we.f & feeling thar the privileged nature of client oommunioations 
and the inregpity of the lawyer-client relstionship would be com- 
promised by oommand influence and by the record keeping require- 
ment< of the pilot program. Market intrusion did not appear to play 
& major role, &s it had in other jurisdictions. But long-run views 
&bout protecting the Alaska Bar from t m  m y  admission by “out- 
siders” probably played Some part in the rejection of the p r o p m .  
Alaska, h-n intqgrated bar state, offered a. striking example of the 
abdication of judicis1 authority over the issue of admidon. 

There vas precedent for special admission to the Alaska oourts, 
although there wea no formally reeognirsd proeedure. It was bar 
m d  not court superrised. For pars  federal 
or st&te agencg, who had been admitted to the ban  of other State+ 
had been grantad Fairer of strict admission standards by the Board 
of Gorernars of the Alaska Bar Assmiation 80 that he could practice 
until the next bar examination. This rra~ver was similarly aecorded 
to  OEO and VISTA lawyers. The military relied on this practice 
in Alaska when developing the site selections for the pilot program. 
There was no reaswn to assume that the full-wale program, with 
admission of all judge adroeates, could not be launched in Alaska. 
What was not understood was ths recent sharp and rapid departure 
from this relaxed standard in Alaska. The discovery of ail on the 
Sorth Slope and the resulting surgs of enterprise w ~ s  reflected in 
the ~ n c r e a ~ e  in the numbsr of larryerr. Fire p a r e  &go approaimataly 
150 lawysrs held licensw in Alaska. Today rhere are over 500. Easy 
admission has b8en replaced by rigid requirements, including the 

l a w p r  on the staff of 

“The data on the Alaska negotlatlons were gathered from remrta and cor. 
rerwondenee I” Tsahlnsttnn. D C  and f r o m  lnlerrlers R l t h  Colonels Arnold 
C. ?asOe and Robert €railer l 3 A F :  Cal. John lYehh and LL Col. George Har- 
rlmn C 3 1. Pereel LaBete.  President. Yam La Follette. Execudv~  D i r e f m  
snd Ralph Crevs. Chalrrnan of the \Ililtary Legal luiatanee Prwram Corn- 
m l f t e  Alaska R s r  lsrorlaflon, and Chief Jnsflce George F Bonei and luocl- 
ate Ju.tiee J o h n  H Dlmond the Bumerne Court of dlseka. 
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giving-by contract-f the California Bar Exmination. And there 
was open hostility to further waivers This change affected, in sd- 
rmce, ths nag that ths dlaska. Bar denlt with the military program. 
A collrteral change also had an affect on the charader of the objec. 
tions raised. Because of the rapid growth of the bar m d  the frontier 
quality of life in Alaska, the n m  arrirals had brought the average 
&ge of dlasks lawyer to below SO. I t  followed that the bw had a 
somewhat liberal outlook. An antipathy to the military was en- 
countered. But i t  was a different hostilitg than had been encountered 
from the organized bar elanhere. It was hostility baaed on distrust, 
a distrust tutored by the war in Southeast Asia and the d ra f t  

The Air Force pmumably was in oharge of negotiations for the 
program. I t s  approach was d i m t l y  to ths Preaident of the Alaska 
Bar Association, by letter, outlining the pilot program and asking 
for advice. Msmwhile, the Army, following its oan gnidelines, but 
not coordinating efforts with the Air Force, WBS seeking "the co- 
operation of local bars." Befom ths Alaska Bar Association had had 
an opportunity to meet and consider the Air Force request, the Army 
had appeared before the Anohorage Bar Association and the Federal 
Bar Associstion, at Anchorage, and the Fairbanks Bar Association. 
The Frirbanks &me., at the tima. wm d e p r s d  because of "tempo- 
rrry" s toppqe  of the Alaska p i p  h a .  The town "BS expsrienoing a 
26 percent unemployment rate. R W e  the lawyers in Anohorage did 
not appear threatened by possible encrouhments on fee.genersting 
business, their coll0agum in Fdrbanks did, (The Air Force plumed 

second pilot program at Eilson Air Force Base at Fairbanks.) The 
Fairbanks bar vas shown the JloCartin Report and aizsd upon the 
Martin (Coast Guard) Comments to document their concern that 
the militmy program would not be kept to  the p v s r t y  level airmen. 
But, mor? important, m d  perhaps to bsttar argue their cause, the 
Fairbanks bar seised upon another issue and gave it aide ourmnog: 
The recod keeping and command supervision o w r  the progmm 
would compromise ths integlity of the laapr-client relationship. 
An unfortunate draft release form contributed to the making of this 
issue. The rele&se form, to be signed by eliente, allowed mports of 
the mstter to be Sent t o  FTmhingtton. The farm seemed to  go beyand 
the statistical needs of the sxpe rhen td  pilot program, vhioh am 
really ths s&me 85 any other legal service program. The omrbmadth 
of the form was unintentional. hut the damage had been done; a 
major issue am framed 

The Fairbanks bar writ letters to the Alaska Bar AssoCi&on 
featuring this issue. In  addition, several Fairbanks hayem attended 
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the Federal md Anchorage bar association meetings. mising the 
mue of command influence. and citing the release fom.  The Anchor- 
age BRI hsocmtion passed a resolution agsinst the pilot program. 
The folloamg reasons for thar action hare been cited: 

(1) There would be no e ~ ~ t r o l  bs the Alaska Bar over the mllltam 
lan-.rer's repreaenration of cllenfs 

( 2 )  There would be no confldentlsllrr of cllpnt records. The lanrer 
client orl~ilene would be breached. 

The fimt reason cited has to do with both admissions and disci- 
pline questions: the quality of the lawxers in ths fint  place and their 
amenability TO discipline. Diriplmary jurisdiction problems hare 
been raised in many state%. Uncertainty has mated on B paucitr of 
literature and ca* material. Sobod? has suggested, horerm, that 
an admitting court. e len  one ndmitting B larv>-er pro hac %ice. lacks 
authorit? mer the lsayer admitted. The power to supervise and 
discipline is Inherent. eren though the practice 1s not prevalent. The 
admimion can be withdrawn. Further. nobody has suggestad that B 
court s h i r t i n g  B nonresident l a y e r  is in B worn position than a 
client in the state of B lnayer's admission to raise, by complaint, 
iisuez of professional misconduct or breach of professionnl stand- 
ards. Ths issue 1s not standing. I t  is comity. The concern wer 
disciplmaq ponals like the concern m e r  quality of representation 
may embody il doubl8 standard. Is there a bar assacidon or a disoi- 
plinary agency rhiLt has been io outstanding in its eaercisa of self- 
replation of the local bar that i t  can concern itself a i th  the i s u s  
of "perfecting jurisdiction" over the standards of outside lawyem? 
I hare yet to find one. Rather. one discerns a repria of the eaperi- 
enee and quality refrains: oum we can and do not regulate. yours 
we hare questions about. 

The Alaska Bar Association took no acrion on the Air Force-Amy 
request at ite Januaq-  24, 1971 quarterly meeting at Juneau. Them 
a m  a discussion, l i o ~ e v e r ,  and during its COUM ths Air Force 
agreed to hare j u d p  advocates take a apeeial saamination on Alaska 
l a a  RS B KEF of assuring the bar and bench that a d q m t e  training 
about local rules and practices r i l l  hare ocourred. The President of 
the Alaska Bar. Millard Ingram, appointed a special committee to 
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study the expanded program. The special committee, chaired by an 
Air Force r e m r e  officer, had fire memben: the public defender, % 

representative from Alaska Legal Serriees Corporation (the OEO 
program), a Fairbanks laager. and an Amhopage lawyer. The com- 
mittee chairman reponed to tha President of the Alaska. Bar 
Association : 

The major+@ of the committee feels LhBL although Such a Program has 
been shown t o  be n~eesarp,  that it should be handled by Diganlzshons 
already m existence and performing that tpw of Pork, such as the 
Alaska Legal Semleec. Publlc Defender. em." 

This position a a s  urged by the public defsnder and the OEO 
program representatire on the committee. The report vent on to 
deal with the coneern about command influence: 

[If the p r o ~ m m  18 lmplementedl, the majmlrr feela that milltan 
law,vera repweenling Indigent8 ahould p h g ~ i ~ a l l y  omce in the faCllltieS 
homing the agencies alreadp In Thli type of work, such 8s OEO, 
Publie Defender. elc. The general feeling underlplng this reeommenda. 
L l m  was, Thai there aovld be m o w  lntegritp In the arromeS.ellent 
relstlonShip a i  Oppoled to mmmand influence that  might be exernled 
over lanperi handling the program were they omdng on B m l l l t m  
resematlon. Alp Wraonal feelinr Is that  there is no danger of mmmand 

J A G  ofleer and lone-tlme obmrvatlons of JAR &etkities 8s B Reserve 
Omcer. HorePer. the majontr of the committee felt thlP wag, I further 
feel, p0raalolly. that such B augmtlon would be imprsnlcsl h a u s e  
d Lhe lneonrenienee of these amces to military wersonnel vho mostly 
llTe on baPe. There Is slso _me feellng That there mlght be some 80. 
raeonlrm between attorney8 working f o r  OEO, Public Defender. e t< ,  
and B career military omcer.ls 

innuenee in such area aia beause my past exwerime 

The committee, n i th  its chairman dissenting, vent on to recom- 
mend that no civil matten bs handled, and that the program use 
Alsska lawjem, only; mommending that no v a i r e n  be granted on 
account of the militan. program. 

The Board of Governon of the Alasks. Bar Assoeiation adopted 
the mpod of the committee nt its M a g  24, 1971 meeting. The follow- 
mg is an excerpt from the minutes of that meeting: 

FOllOw~g agreement by the Board that  approral d the majority report 
meant, BL a practical rnstter. [hm a p r o ~ r e m  aouid not be im~lle.  
mented ~lthhout fumher aotlon from the Board of Governors [the 
remrt was adoptedl." 

Letter from Ralph Creas t o  Ulllard Ingram, May 4, 1871. 
" i a . a t 2 .  
"Mmutes. Y e f h %  01 Board of Gorernors AlsskQ Bar Assoelation. XBT 24 

1871. 
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And they w ~ r e  right. Although ths Air Form subsequmtlg mad0 
s direct request to the Alaska Supreme Court for a specid rule, no 
sction has h n  taken, bemu% in Alaska no action can be taken nith- 
out the assent of the orgaiized bar. The Air Force request was 
r s f emd  by the Court to the Alaska bar for formal mommendstions 
Furthsr, the Court. which appeared disposed toward implementing 
the program, invited the parties to & conference in 
Nothing came of this confsrence. Sothing will unless the bar recedes 
from its position. The Alaska Supreme Court is willing to  mediate 
but unwilling to enter an order in the face of bar opposition."' 
There is a history to t h i ~  position. As s mult of an open and wrii- 
monious fight between the Supmme Court of Alaska and the Alaska 
bar m e r  who had the ultimate right to initi%te and terminate dis- 
ciplinary proceedings and who had the right to amend the. rules of 
admission and d1scipline-a fight which s ~ n  the assets of tha Alaska 
Bar Association impounded by the Court-& compact between the 
bench and the bar was entered into. I t  p r i d e d  that there would be 
no change in rules pertaining to admision and discipline udem 
initiated by the bar association and approved by the Court. T h i b  
many, including Some of the justices, beliwre this compact is an 
imalid delegation of ludicid aurho 
of the compact x ~ l l  come m e r  the m 
Hawaii: In  Hawaii, the Sarp's experience was the rereme of the 
Air Force experience in Alaskn: A a r i r tm  agreement. providing for 
B Afaswhusettstyp+ order, s a s  agreed to by the 6 a T 7 ,  the Bar 
Association of Hawaii, and the Legal l i d  Society of Hanaii, but 
ths Supreme Court of Hswaii refused to either enter into any agree. 
ment or entertain th8 entry of an ardar which a d d  facilitate Court 
appearances by nonresident legal e s i i t m c e  office=. The negotiations 
with the bar ran smoothlg. The Legal Bid Society supported and 
forwarded the liwy's position in t h e  negotiations-mother contrast 
to Alaska. 

The agreement between the %&IT-)., the Ber Isswiation, and the 
Legal Aid Soeiety eliminated cnminal cases. It TW fslt that the 

I"Letter from Phiif  Just l~e  Gearge F Bone? fo Colonel Arnold Castle. Sep- 

''. I n t e r v i ~ s  imth Chief Justice George F Boney. September 27 1871 
.y The data lor the negntlafmns in Hanali were gathered fmm repoms and 

Leftera in the Legal Aaslaranca Omre r S S e n .  IVaihln~ton, D C ,  and from 
mfenlers  x l t h  rammsnder Herbert 13-0olle.r s t  Pearl Harbor; Leslie Lnm 
President of the Rar Aa80cmtlon Of Hawuail, J >l Rolls. Chairman oi Bar 
*s*oCmtron Comnllrtee On P l M  Program, ana. Ranaid Y c. YK Genera1 CO"". 
Bel. Legal l i d  Someti of Haran.  sll of Bonolulu 

tember 15, M i l  
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Public Defender covered this area well. As already indicabd, it o r i g  
inally provided far B Massachusetts-type order. And it  provided for 
joint supervision of the eligibility standards, which were peggad to 
"the standards from time to time utilized by the Legal b i d  Society." 
The agreement provides that the screemng interview will be wn- 
ducted by a judge adrocate, who shall, in the first instance, rppls 
the eligibility standards. H B  will then send the information to the 
Legal Aid Society for their concumnce on eligibility. There is e. 
provision for Bar lssoeiation review if the Ssq and Legal Aid do 
not eoncur. I n  actual practice, the scmenings provisions have been 
opemted with le= formnlity, by telephone wnwmt ions  and mutual 
trulst. 

A t  m sarlg bar meating an the S a 7  plen, Chief Justice Richard- 
son of the Supmms Court of Hawaii was present and indicated a 
disinclination to amend or alter Supreme Court Rule 15 (the ndmis- 
i ons  1 ~ 1 s ) ; ~ ~  even though the bar might frvor such & ~ 1 6 .  Unlike 
Alaska, the Hawaii Court is jealous of ita prerogatires. Previously 
the Court had rejected &n integrated bar rule suggested by the bar. 
Too, i t  had rejected 8. rule that would have enabled nonlawyen, 
clerks, to attend calendar calls for lnwyem. The Chief Justice was 
of the opinion that either N a i ~  l s w y m  &odd  take the bar examina- 
tion m Hawaii 01. the Xary should proceed with Haaaiiiian lewyers 
only. That is what the S a r y  has done, commenced the pilot program 
with Kaiy lawyem who were locnlly admitted, Further, the Faw 
and the Bar submitted to the Court B f o m d  petition for the Amend- 
rnmt of Rule 15. That petition is currently pending. 
Florida. r0 The Florida. Suprerns Court, liks the AlUaska. Supreme 
Court, felt that bar initiative and rtppmval were m n t i a l  to any 
amendment of the integrated bar NIB or m y  order facilitating the 
&ministration of the pilot program. Unlike the Air Force negotia- 
tion in Alaska, however, them wem special factors which contributed 
to the f u t  that a pilot program is noa  operating at Pensmla  Kwal  

negotiator, Commander Robert Sewton, was 
sensitive to the felt needs of the bar and sought to acwmmdate his 
requssts for bar npproval to tho= needs. The init id draft of the 
proposed written agreement sought the appearance of out.of.st&te 
lawyers in Florida courts, but only when Florida lawyen appeamd 

'-48 Remorra. Supreme mutt Rule lib 
"'The data on the Elorids YLlot ~rogmrn were gathered from documenfa In 

the Say? Legal Aaalrranre ORlce In Washington. D.C. and from tn t~nlew-8  with 
Commander Robert Newton, B L  Penraeola. October 27, 1871. and K i l i r e d  C Tam. 
sf TallahaaseP. Florida, October 2R. 1971. 
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in the case and "supernsed" the work. The initial draft contained 
re ~ I ~ ~ x I I ~ ?  mle-it was more aringent than OEO 
d eonseqaentl) less thleatening I O  the bar: eren ap- 

p r o l d  of noneourr work by out-of-state lnegers was sought This 
TRF the only place rhis feature U-RS sought Beyond the acrommoda. 
tian of the Ka\-y negotiator. rhe Florida Bar. for irs part. immenrely 

within the framemork of the Integrated Bar Rnle.'.' and that h e  
thought people rrho were ab18 to should pay. 

Formal and first applicarion WRS made directly to the state Bar."' 

sense that the bar m s  bang  accused of not discharping its past 
responsibilities to mdigenrs. inclridinp ~rvicemen. These feelin@ 
were Rired and the Florida Bar ended irs dekberatmns-xhich took 
nine rnonrhs-h?- fonnalls petitioning the Florida Supreme Court 
"For a n  Order to A l l o ~  ii Member of B Bar. on Active Dut? as a 
Judge Advocate of 1 3  Piary, T o  Proride Legal Assistance to Cer- 
tain llembers of rhe hrnied Serriees in the Pensacala, Florida 
. h a . ' ' " i  I r  vae felt that anything less than this action. in n e w  of 
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The Brief in Support of the Bar Petition said, in part:  

The new Program I8 deilrable and beneficla1 to all P B r t l e  Ln laterest 
8 8  i M l D n s  : 

1. The client will deal with onlr o m  attorney w f h  B common mllb 
tsn background lvlt3 resultsnt lmproreri morale There "Ill be more 
ranid realution of problems m t h  a alnrle strorner lnrolred Per- 
sonal problems of ellglble personnel all1 be reaohed before these 
problems bwame dlaeipilnan yrobiems. Xllltarp WelsOMel r i l l  be 
made anare that their pamot serrlce does hare 80 lotereat In their 
?ell-being 

2. The M I I I ~ ~ T Y  Serbwea ail1 benefit by lmproied morale of Its 
permonnel, by reduetIan of Dotentid dlaclpllnam cages, and by le88 

imustratlon on the pan of milnary attorneys r h o  m a l  folio? B ease 
through t o  completion. Consequentis. lmgrored CBlDel r e t e n t h  rate8 
ahauld be reallled an the Dart Of personnel t ra lnd  In mlllWV 
smialtier.  and the law. a l th  more effectire and eltlclent mllltaV 
toreea reaultlne to the benefit a l  the United States 

3. T h e  F1or1d0 Bar n111 benefit by remoral of indlgenr ehalltS CsEW 
cnncernlng mllltnn personnel from Its where of d i m t  reemna~billtr 
nl th  B reiulmnt lneresse In llme 8vsilable M devote to more PTodUC- 
t ire cases and to lmsl Indigent C B ~ B .  Cllentr xho map not s lna ls  be 
indlgent but are pregenflp eliglble for BsustanCe nlll be made aware 
of the legal eomleei Bvsllable In our complex smlets and wi l l  eon- 
UnUe bo Bppreelate the -.slue of Lhme %emlees FlnRllr, the pmdueLlw 
legal &emlees within Florida %ill be Inerea&'" 

The brief appeared, in pan ,  t o  be & d d m s d  to broad interests. 
However, T h a i  one considem the language in light of sligibility 
standards. it ~ R S  not free fmm self-interest-indige~~y and eligibil. 
it? explicitlr appear ta hare been liberating factara. But, i t  cannot 
be said to rest entirely on self-interest. From dijcussions with m m -  
h m  of rhe Florida Bar, it is apparent tlmt ths Bar-ths Board of 
Governors. at least-was aware of implications of this petition that 
went beyond indigency and bepnd  the m i h t a q  program. The blan- 
ket approral of out-of.etate la~r)-en for the milits? propam. of 
course, sets precedent for OEO programs (New Jersey in rerema). 
TVhst about out-of-state lsagers for approved p u p  legal services 
(Florida has a group practice d e )  B TThnt about h o w  counsel for 
Florida-based comprwm? 

On October 13, 1971 the Florida. Supreme Court entered the 
sought-for order, which prorided in part: 

Untll June 30, 1873, a member of B Bar on Betire dntp as a Judge 
Advmate a i  the Vnited States h a ~ y  may set 8% attorney tor and 
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render legal a ~ ~ i s t a n c e  to eerialn enlisted mersonnel of the mlllram 
eerr icei  of the Untred S t s ~ e s  Armed Force8 nho mrrht nor other. 
wise be able to afford proper legal aselsfanre iubleet t o  the Rule 

Bttaehed t o  and made B mrf nf l h i i  Order?' 
Gouernlng the Pll", L f B O l  AdsidionCe Plogrom t a i  miriaw Pwsonnrl 

The "Eligibility" standards contained in the adopted Governing 
Ruls provided : 

B. The Basic Ellglbllltp Standard for militam peraannel rrel7lng 
legal as~lcmnce under fhlJ rule all1 be :  

I& the appllesnt far legal  P-ICP ressonabls sble ID Pa5 elder net 
01 eonflngtnr attorney's fees' If SO, tha t  spplleant 11 not eliglble 
for thole s e n i c e  under this L e i a l  Asrlstanee P r w a m  
c. set Income Test 
1. hppllcants whose net Income shoas a surplus In e x e s  of l 'ventp 

Fire dollars (S26.00) ~ e r  month. computed bp deduction of all elpnsse 
from gmns income wi l l  be coneidered 8s Brorlding an a€Vmatlre 
answer t o  the Besle Ellgibllltg Standard . . and m U  not be ellglble 
for legal semieee under thls Rule 

2 hppllcants who* net income may be adjusted through eounselllng, 
ressonable bvdgellnp methods and purchase of bash  needs only, 
to show B B U ~ I U E  in ereesi of Taenlr-Ave Dol las  . . 1dl1 no$ be 

3. Married a ~ p l i c m t %  m pas G a d s  E 4  and below and single BWII- 
cant8 In pas grades C 3  and below ahme net Income does DOT show 
and may not be adjusted to  shoa B aurplua I" ~ X ~ Q Q  of Twent.r.Rw 
Dollars (%21W) wr month , , , s i l l  be  eligible , 

ID. >s a mezhanism for ap~arllng i p e e l a l  c a m  to the Florida Bar] 
E. l l l l itarr wmonnel vi11 not be eligible far legal n?ml~es under the 
Rule II theg m~saess the means t o  par B t t o m e i ' s  fees from pceonal 
8ouTces outslde of ealaries reld bg the M i l i t a ~  Senlees 
F A selected mpmentstlve of The Bmletp of the Bar of the First 
Judlclal ClreUlt mill hare authoritg to pess on and reto the eliglblllry 
or Bppileanta for the Program and no X'arp laaper may a p w r  in 
court v l thoU RrJt ahonlng a-llnen evidence of a ~ p r o r ~ l  of an appli- 
cant's eligibllitp bF [such reyresentallrel "' 

eligible . . 

, , 

The last provision is B close cousin to rhe local option in Kansas, 
but it applies on R m e  b? case basa rather than to the pmgrarn as 
& whole. ( I t  is interasring that the t e r n  "veto" was "4.) A look at 
the "eligibility stnndards" nil1 tell rhe reader why the Savy  in 
Vashington and the orher ervices BPB nor happy with the Florida. 
twt. Moreover. nirh the recent pay rams, nobody is eligible for 
pilot program full s e r ~ i c ~ s .  Further, & Iwk at the eligibility stand- 
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high price w&s paid for the '%pprov&l" of ards indicaes what 
"representation" by out-of-state laaye-for ths following: 

I '  ~~~~i d ~ a i m n ~ e  omoera 
Clients reelring legal KTTX+B P U I I U ~ T  to this Rule will reeelre 

mi repre~ntaaon including, but no t  iimited to .  wdting of letters. 
negotmflons, ~repsrat lm of dmument8 and pleadings. and represents. 
Lion in IlIigation Such lull representation will be 8ecOmpllshed a(i 
foliowa : 

A. All repreBentation, except apPe8ranees as sttOmPY Of rword in 
Florida Courta will be accomplished by [any lamer designated by the 
Dimtor  of the law center a8 the "Florida L e a l  Assistance Ofleer.1 

B. Where apwranee  8 8  attorney of m o r d  io Florida Courts is 
nwxssary, the applicant [sic1 will be repTesPntW 88 fdlows: 

1. If the Fionds Legal A.aiStanee Officer ie B member of the F L O P  
Ida Bar. he will an 88 attorney of mmd. 

2. If the Florida l e a l  B~~18fance  Omeer b not B member of the 
Florlda Bar, he 20111 act a alldidtent mYim1 in mbd00Ultim with 0 

member of the F l n d a  Bar, who will Bppeer 8 8  attorney o! 
record . . .j" 

When the court order is analyzed, the Sppamnt h~ emperation 
%?am8 to be an illusion. How saeriously do the Rule's provisions about 
service models and sligibility standards reflect the statements made 
by the Florida Bar about the benefita of the program to the olimts! 
The Florida d e  (which in n e r r  of that state's i n t e p t d  bar rule, 
its adoption of the Code of Professional Responsibility, and the 
extraterritorial status of the Naval Air Stskition may not hrvs eon- 
f e d  anything) is a classic illustration of the double standards 
addressed in this study: r n a u t h o n z d  practice of the law is per- 
ceived only in the pncinots of professional economics. What is "full 
representation" to  a pwr climt risks being called "inPdqwtLte rep- 
mmtation" for those a h a  can pay. What can be learned by the 
nonmident haye*  to assist tha indigent serviceman,"8 or rrha,t can 
be supervised by Planda counsel. loses ite efficacy if the client c m  
p q .  The order hem is confusing, but so tw is the unauthorized 
practice dilemma. 
Xarth Carolina: ' j S  The pilot program at Camp Iejsune does not 
exist. But, the looal bar says that it does. This is not an illusion, a 
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in Flonda. I t  IS B delusion. TThat exists 1s a. nerr l y a l  a d  so&-  
the Onslon Jsgnl Aid hssocintion--id,ere nom existed befare The 
legal aid society takes specin1 norice of mili taq c a s e  and militarp 
lawyers, nllowing B little less curnhriome procedure for acceptance 
of military cases and B little "assistRnce" from the legal assistance 
officers. 

The Onslow Counry Bar Association has 20 lawyer members. 
There are approximatel? 50 Iarr~ere  at the Marine Base. It is no 
surprise, therefore. that the loci1 bar reacted negarirelg Then 
confronted m t h  the possihilir? of rhe pilot propam. Mihtary- 
commumt>- and militarj--bar relations hod been strained before the 
suggestion of the pilot program. Ir did not help to  hare Marine 
negotiationa conducted from Vashington-from outaide. Fear of 
economic loss n a 3  evident from the bedinning as nns the feeling 
that this =as a "iomerhmg for nothing propam." hng thought of 
a pilot propram hnndling criminal CBW quicklr dispelled. In  
North Card in t  indigent criminal C R W  are handled by appomrment, 
n i th  the state p ~ y q  the  fees In 1969-1970, 69 indigent criminal 
dsfense nppintmenra nere made in Onslon County. and the lairyers 
handling the appomtments reeeired S9.160 in fees. It nas estimated 
that n a l l  over 90% of these cmes involved milirar) defendants.1nn 
Brigadier General Duane Faw, former Director of the Jiidge Adr-o- 
cat8 Dirismn of the T . R .  Mlnrine Corps. agreed earlj- in J a n u q  l P i l  
to drop m y  requmt far crimmal ease corerage. 

The Onslow Count? Bar hssociatmn met as R committee of the 
whole in Februsq  1971 and considered three basic pmblem &reas: 
(1) scope of a e l ~ ~ c + - l . e . ,  t rpe  of c u e s .  ( 2 )  definition of eligibility, 
and (3)  rhe stmctwe af ths e n r q  to handle rhs nark. Committees 
rrsre appointed for each BEE. The last problem &rea is central hwe- 
at no r i m  did the Onslon County Bar Association consider thnt they 
would let the >Imine Corps run 11s oxn program The search vas 
for an alternate way of handling the need, if any existed. The 
Onilow Legal Aid hsaocimon, a crebture of the Onilon County 
Bar hasociatian, ~ 8 3  born. I t s  membership WBS restricted to County 
Bar members. It corered both cixilinn and milltar). indigents. There 
appears to  be some confusion a i  t o  whether it IS B lawver referral 
earx-ice or a legal aid mierg. In  the " P o l q "  starementi the bx-laws 
State: 

S o  wrson other than B person v h o  i s  riirhout sumcient income or 
resoureel t o  emgloi ~ n r a r e  counsel ihsll be referre4 through the 
Anroelallon '- 

e - 1 ~  n i f h  Glenn L Hnoner. Ortoher 20. lDil 
%lox Ley81 Aid lraorlatlon Br-Lavs. l r f i r l e  11- SR 2 
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And Article T pmridm : 

In the event that II 1s decided that the werson is vlfhout sufeelent 
Income 01- r e ~ o ~ r c e s  to emplar prlrate counsel, but 13 in B podtion to 
pa7 part of the fee, Jald wmon ahall be required to make BUCh p a p  
menton terms t o  be determined br the Aslociation to the attomes who 
handles the case'- 

The mechanism f o r  furnishing legal aid first requires that an 
applicant file an affidavit, which includes a statement of financia.1 
condition m d  an "agreemant that if the applicant is assigned a. legal 
aid attorney that the assigned attorney is not under any obligation 
to pursue the applicant's m&ttw or cu8 beyond the state that the 
a m 8  mag be in a t  ths time of such a?aignment.""' Tha applicant 
muat then contact two  members of the Association requesting them 
each "to s im a statement that in his opinion the matter or easa is a 
pmpar one for legal aid.""' Then, the applicant shall deliver the 
affidavit and the t a o  "certifications" "to the chairman of the Assign- 
ment Committee. and if ths Assignment Committee shall agree that 
the matter or cue  is proper one for legal aid i t  shall assign & 

high social cost and burden of entry is 
imposed on those seeling legal aid. 

For the military indigent. the cost of entry is only slightly cheap- 
ened. A certification from ths Marine Bass legd assistanes officer 
shall count for one sign-off-the military applicant still needs on8 
more certification from a a7i l ian lawyer before he crtn be assigned 
a civilian lanyer.lB8 

Section 4 of the by-laws p a r d s  against the certification p r o m  
being cheapened by paraprofemionals. I t  takes a l m y e r - ~  membsr 
of the c l u k t c  apernte the t m n  for eligibility. No one else can guard 
against diremion of bar ineoms: 

So member of the Armed Perices other than  
shall In any way dlreetly or indlmtli function, control or infiuenm 
Or attemDt to do the Q a e  8 s  M ani or all d the certlneation ~ r -  
cedural ate- herein proilded on a n ~  other matter or thing connected 
al th  the lame. I' 

. . an attorney , , 

Article TI1 rscognizes B role for the military lawyers: 
The Bsslmed [CiTlllan stfornerl ahall make YI of the certifslng mlll. 
tam attorney ta the extent tbsf he shall detemne 10 the handllng 
of The matter or C B ~  'e 
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Pmumably the "he" is the civilian lawyer. Ths delusion is corn. 
plet+a pilot progmm which Isn't, and a bar administered legal 
&id program which learee considerable doubt about sttachment to 
the model of service ahsad of gain. 

111. coxcL~~sIo~s  
The militaq-bar negotiations ~n the asreral jurisdictions offered a 

unique opportunity for the organized bar to come to grips with ths 
crucial qusstians implicit in the professional monopoly: 7 T h  is cap- 
bls of representing B specific p u p  of clients, for whrt kinds of mat- 
t en ,  and under what circumstances? Vnfortumtely, as has h n  m e  
tm often, the opportunity was squandered. Preconceptions and pra- 
tense &ut competence and qualifimtion frequently displaced mean- 
ingful concerns about "the clients." The holders of local licenses 
were trsated to preeomptions about their skills and capacities thst 
were utterly absent from considerations of the skills and capacities 
of lawysrs who held licensss in other jurisdictions. A double stand- 
ard was inrolred. Issues of familiarity with locd d e s  and practice, 
familiarity nith the kin& of client pmblems enmuntered, wail-  
ability of practicsl training and supervision, and amenability to 
disciplins wem hopelasly Intermined with concern about market 
protection and l i s ~  of income. The issue raised mmt pemistently 
throughout the nsgotiationi had to da with the economic levd of the 
group to be serred-about their abihty to pay--and not ths quality 
of the service that any client, rich or poor, a d d  reeeiva from any 

The local organized ban, for the mmt part. acied out ths histari- 
cal pnradox: group legal serricei furnished by a group of young 
staff lawyers may be tolerable--albeit barely talerable-to the  orga- 
nized bar far those clients uho  cannot afford t o  pay, but they are 
intolerable when distributed to the present paying clients of the 
organized bar. It is a paradox which ha4 evident mom. But even 
where the organizetl bar is oaneerned about the well-being of 'the 
dients-here the military clients-that paradox hides a critical ques- 
tion: Has the organized bar's approach to the issum of training, 
competence, qualification, n\-mlnbility, supevismn, and scrutiny of 
pefiomance by profwionnl peers assured any client, rich or pmr, 
that he will be safeyarded against incompetence or misdirected 
services by locdly admitted law3-ers? Parochial concerns abaut 
licsnse and abaut unauthorized pradice of law have too often masked 
either the ansners to thsr question, or, indeed, a r m  the framing of 
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the question. The present military-bat' negotiations illustrate the 
P-. 

The strength of resistance to the pilot program r s s  greater the 
closer the p r o p m  c a m  to e. bar that eonsidered that its l i d ihood  
wm threatened. In  some instances this mistance wm assuaged by 
mumnces of noncompetition; Mumnoes which curiously also as- 
suaged aon~ern for the aell-being of clients. 

Principal representstion by military lawyen often became mom 
talersble to the organized bar whan it "88 coupled with arrange- 
ments for the appearsnce of locally admitted lawyers. That the role 
of the looally admitted counsel was in reality e. secondary r o l e  
often analogous to that of Mr. Petrillo's stand-by musici&n+aas of 
little coneern if words like "supernse," and "mponsibls" were used 
to describe ths role. The e r t i o n  of the jurisdiction a & s  important. 
Mors than facs saring wm involved. I t  vas the maintenance of con- 
trol over entry. 

The o r p i z e d  bar emrt-ts considerable control over the entire quw- 
tion of admissions-ewn temporary or special admissions. The 
courts, which have the inherent power to admit, have frequently sur- 
rendered much of that power to the bar. Presum&bly thls partnership 
evolved 90 that the bar could exercise a stewardship owr  the profes- 
aim. in the name of the public and in the name of the climb. It 
seams from OUT study that the bar's preeption of this responsibility 
is by no m0am clear or central. Where climt interest is involved 
there is mnfusion. In  the c w  af indigent elients there m q  hare 
wen been e.bdimtim-witnm the new leg$ aid m i a i m  which have 
been created in the wake of the threatened military l e e 1  assisunee 
program. Frequently the canfusion gave way to clarity--an unpleas- 
m t  clarity: The client was not central a s  all: the profession was. 
T w  often we S&T e. naked or barely disguised view that the I r w  
license is, or ought t o  h, a Bmrantee of incoms from & oertified 
market &re&. 

The military progrRm is threatening. I t  is e. socialized system for 
the deliver). of legal services. The fractionalization of the group is 
unnadmd. Accordingly, it does not cmse actual dislocation of the 
present marketing arrangements for the distribution of legal sen. 
im. There is no &ssumnce that & p u p  ap tem is or can be the test 
way to deliver sarvices, even to those who mn  p q ,  But, % review of 
that issue, from the viewpoint of the client, the sooiay, and even the  
profession requires R thoughtful dialogue. The power of the Isgal 
profession to blook that dialogu. by veta is felt. I f  i t  ia not real, at 
lesat the prestige element of the powelcths pmsumed power-is 
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enough to alter the dialogue. The militan. altered its plans for %em- 
lees t o  its group parrly out of nn analpsis of bar poxer. Interests of 
clients must be balanced against interests of the profesioion. m d  if 
"profession" means anything. the interests of the client must be given 
greater migh t .  Lanper dislocanon is always possibl-and prob- 
able."8 There is a serious uetion, honerer. as t o  horr a profession 
should react LO that pos a profession or as a trade umanl 
During the negotiati ereral pilot program junsdictions 

the charge "creeping socialism"  as frequently leveled at the mili. 
tary program 8s B \>-a? of ending thoughtfnl debate. The Context of 
its use is descriptire of R n e n  of lan>-er rols and license which I will 
typify by calling "creeping professionalam." This is B stare of mind 
that diswsmates the public utility aspects of the legal profession 
from the purpne and the function of the l e a  license. I t  is e. ST&W 
of mind that paradoxically leaves the individod laager in B weaker 
position to  independently render iemm to 1,)s clienr. free from out- 
side influence, because he. too, lmks t o  or is asked to Imk to a collec- 
tive-the bnr asswiation-to protect him from the vicissitudes of 
ths market. It ia bsthre of mind that riews the law license as malo. 
gous to B protectire tariff. Senher pejoratire u s s p  1s truly helpful. 
There is still the question of hon best to meet the legal needs of the 
indigent military personnel and the nomndigent military personnel. 
For that matter. there remains the question: How are the legd needs 
of the public best mer by the legal profesion 1 Is the legal profession 
ready to face this quetion free from the pulls of paroehmlim, as a 
true profession-accepting the model of service ahead of gain7 

"On the othel side of the emn, ellent disloeatlon haa not on15 been mosaible. 
It has been erldent 
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PRESUMPTIOSS AND INFERENCES IN CRIMINAL 
LAW' 

By Jh j ja  Jack P. Hug*' 

Recent cmtdf i~t iorial  challenges to the federal drug law8 
h a w  foilisrd attenfion on the we of pmsumptiow and 
infereaces in the r,imlnal lou.. The e v t h a  reeramima the 
o f t e n  c o n i d n o  temi-nolow in this area and studies the 
Zhzddiag c l n i l i n i  and m2i& cmm Among the prraump- 
tiom and lnjerrncan emarnined are the prrsnrnption of &an- 
i t y .  the injerence o unlawful posaaasiDn of drugs. and the 
five-day d e  i n  h a d  cheok c u e s  under CIJMJ> lass. 

I. ISTRODUCTIOX 

Professar Marpan once wrote of presumptions, "Every writer of 
su5icient intellipence to qqrrciate the diffidtiea of the suhjpct mat. 
ter has approached the topic Tic11 a sense of hslplessness and has 
left it with R feeling of despair." : It is apparent. however, that much, 
if not most, of the confusion in the field could be dispelled if two 
basic f a m  w e r ~  racognized. F in t ,  differences m termmalorn have 
created difficult problems in this abstnise am& of the lav.  Sec- 
ond, the differences among c m t e m p o r q  commentators %re largsly 
pmundsd in the dispute bstreen Thayer and his follorrers, notably 
TTigmore a on one sids and 3Iorgan and his followers on the  other. 

BgencJ. 
**JAGC. L' 8. Arms. hillirnrr Judge. 17th Jvdieial Circuit. Tletnsm. B . S ,  

1980 Cnhed States \lilltary Academy : J.D.. 1888, CnlisrilTy of California BL 
Berkeler. Member of the Stet( Bar of California; admitted to prmtl~e  before 
the C. 8 Supreme Court. the Supreme Court af California, and the U .  5. Court 
Of ULlita17 ADP?*1S. 

' Norgan Prsnunupilan~ 12 II.*ra. L. Rar 256 (1937) 
I dames Bradler Thsger >>as author of PBELIUI-IARI TRaArrss ox EIIDErCE 

(1883) and n ~ m e r 0 ~ 1  other narks on erldence. 
*John E. Tigmore  nas author of the leading f leat ie  in the held. EIIOEJCE. 

The third d t i o n  (1910) 18 hereafter cited BI Wm10Rp. 
*Edmund 11 Morgan was author of manr  n-iiflnm in the fleld of evidence 

sod C h a n m a n  Committee to Draft Cniform Code of Nlllfsn Justlee, lslb 
1949 
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The -ns for the controwmies and confusion over reminology 
am largely historical. Pmnmptions amse in early English practice 
to overcome the difficulties inherent in pnmitlvs systems of trial 
where the opportonity to hear endence and arrire &t rational deci- 
sions were largely lacking. Presumptions became and remained 
expedients designed to serve a variety of porp-. They usually 
smse when other means of effectuating the purpose sought were 
oumbemme, mconrenisnt, or not in accord whh exbting theory or 
practice.l By the last third of the ninetemth century legal writers 
were using the terns presumption and inference interchmgeeably to  
&pply to &logical deduction thst could be drawn from a. set of facts.' 

As analysis became more refined, the couw and commentators 
adopted new languags to desenbe the legal and practical effects of 
pmumptions. inferences, and other dericss used to allmate burdens 
and assist triers of fact in meeting their responsibilities. Knfortu- 
natdg, s t  least until recently judges and mmmmtators were gen- 
erally unable to ngm8 on terminology or felt compelled to invent 
their own. Contempararg. vntmgs and ease law indicate that this 
situation 18 gradually being corrected. It is now poseble to dispel 
wme of the confusion inherent in the &rea of presumptions through 
more rigorous analysis and more accumte t e m m o l o ~  than wm pre- 
viously emplaged. 

11. TERMISOLOGY 

Presumptions mud  be defined in terns of thsir legal effect. Where 
controversy exist8 regarding the legal effect of presumptions, it i s  
self-erident that disagreement as to definitions Fill be inevitable. 
Generally speaking, most writen a g e e  that a presumption is a legal 
mechanism which deems one fact to be true when the truth of MI- 
other fact ha j  been established, unless sufficient exidence is intro. 
duced to render the presumption inoperatire.' Presumptions are 
gammlly dirided into three types: conclusive presumprians, rebut- 
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table presumptions and permimiye inferences! The conclusive pr0- 
sumption is in realitr * rule of substantive I t  is not a 
pmumption a,t dl,ly and is bsyond the scope of this a&cleicle. 

mbuttable presumption nnd e. pmiss iva  
inference is usually held to be that a presumption is & mandstary 
deduction, born ae e. mattm of law, while m infernnee is & permis 
sivs deduction which the jury may or may not draw, as they see fit." 
To  illustrate, where there exists a. rebuttable presumption of P from 
base facr B, if ths jury finds B they muat find P. If there exists a 
permissive infsrencs of I from B, if the  jury finds B they m y ,  but 
need not, find I. 

If no widenee of not-P or not-I is introduced, the j u q  will be 
instructed that they must fmd P from B if they find B and that they 
may find I fmm B, but need not do 80, if they find B. If  8oma eVi- 
dence of not-I is introdoced, the jury will be instruettsd that they 
may weigh tha evidence on both sides and determine the issue as they 
8ee fit. It is where the law speak in terms of rebuttable presump- 
tions, not inferences," and 8ome sridenee of n o t P  is intrduoed, thst  
problems s , " ~ . ' ~  

M a t  commentators now qm that rebuttable presumptions may 

The difference between 

'Other reminolam has been vaed 8er CoBE ox LIITLETOX, fib (1824 remhtj .  
Lord Denning uses the t e rmindon of prosismoal presumptlonn, eomDelllng 
presumptions, and e m ~ l u s l ~ e  presumptions. Denolng. PrebUmptiond and BVI- 
d m .  81 L. Q.  REI. 379 (18463. 

' V I ~ M O B E  $ 2492. 8ae Bohlen, T h e  E m f  of RebYtiRIIe Preaumptions a? Law 
L-pon the Burdm o? P i o a f .  88 V. Pa. L. REI. 307. 311, 312 (1820). 

" 8 e e  Kulor  7 .  Silver, 54 Cel.2d 603, 7 Gal. Rpm 129, 364 P.2d Bj7 I ISBoi,  a 
paternity action. An mtereSThg appllcatlan of the rule regardlng c m d u ~ l v e  
prebumptione men& In H ~ L B  v, Uhltbeft. 267 Cal. App2d 662, S6 -1. Rptr. 46 
11887) The court eorrwtlg spplled Callfornla's eoneluslre preaumptlon of legltl. 
mscg of a child born to eohabltmg swuscs (CAL. CODE C n  PRO0 $ 821 (Uest  
18881 1 In faror of a child a i th  ''feBtUw generally chamctetislic of the l ieno  
reee" born fa Caveaelan parenta where the mother edmitred numerou~ aetr of 
Intercourse with the Negro defendant prior t o  and subsequent to conceptton 
of the child, although she continued to cohabit i i t h  her husband. The court 
reused to create B "racial ereeption" to Tbe coneluaire presumptlm and rduaed 
to fallon- dlCm t o  the mnfian In an eailler cane. Estate of I leSamua,  181 
Cal. R2. 183 Pa<. %2 (19181. The Beds case illustrates that although earlier 
mvrta could b ~ m e t l m ~  be led astray bg the term em~Iuslve p~eaumptlon. 
modern courts r l l l  Wear the term In Its proper _n%e a8 a rule of BUbstaltlVe 
law rhleh s l lors  no rmm for discretion as LO the fact ''yreaumed" Compare 
Kuslor 7 .  Sllrar, 54 C s U d  603, 7 Cal. Rptr. 128: 364 P.2d 837 (1860) 

"State s. Corby 28 X.J. 108, 114, 146 A.2d 289. 295 (1918). 
= c  I ~ O C O ~ X I O K ,  E I I ~ ~ S C E  so (18%) [meafter  cited as Y O C ~ B U ~ ~ I .  

MeCormick mmee tha t  most preaumpflons do no more than take the ea- 
to the ium. I d  at Mi i50  

>'It r l l l  &not& at this point that the presumptions of sanlts and Inneenee 
lntrr ells, noahore B t  this discueion. as the7 do not dewnd On the establish- 
menT of a base fact B 
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be sepsrsred definnional1:- into LTPO tipea, the Thayer type and the 
Jlorgan type, so termed afrer their leading proponenu.' In  the 
Thayer WK, the existence of the presumed fact must be found by 
the fact finder unless evidence 1s introduced n-hich rould justify B 
jury in finding the non-eaisrence of the presumed fact. T h e n  such 
endence 1s mtrduced the existence or nonexistence of the presumed 
fact is determined exactly a s  though no presumprion emr operated. 
KO mstmctinn regarding the presumption is given the jurp. It is tc 
be noted that rrherher the judge or ju? belicres the oppming e+ 
dence is entirelj- immaterial. so long as th8 apposing evidence ie 
admitted into the trial. The presumption ha8 no further function 
h p n d  al lwanon of the burden of producing endenca'j 

Three rariaiita exist in the Morgan ~ 3 - p ~  of presumption. Under 
all three. the presumed fact must k found if the base fact is found, 
unless endence has been introduced rhich,  as u1 the Thayer type, 
would justify e. j u q -  in finding the nonexistence of the presumed 
fact. Hoveier. in the Morgan preiumpnona Lhhe presamptmn remains 

which makes the nonexistence of the presumed fact at least as prob- 
able as Its exmenee. to R requirement that the existence of the pre- 
slimed frcr be founi miless rhe jury finds that rhe nonexistence of the 
presumed fact is more probable than 11s exmtence. 

I n  the Thayer type of prwumption the opponent merely has the 
burden of producmg son18 eridence a i  to rhe nonexistence of the 
presumed fact P. in order to eliminnte an mstruction on the pre. 
sumption and defeat a finding of P based solely on ~hhe presumption. 
On the other hand, the last variant of the Xorgan type dm realla- 
eates the burden of persuasion 8s LO P, s i n c ~  the opponent must con. 
rime the j uq -  thnt 11 is more probable that the presumed fact does 
not exist, in order IO prevail. I n  all three ilorgan types the opponent 
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bears s heavier burden than under the Thayer type. 
I t  is appropriate &t this juncture ta d m n b e  and define the Tax+ 

ous burdens placed upon ths parties m an Ang lo -he r i can  trial. The 
term "burden of prmf," at wirh other terms encountered in the area 
of presumptions, is multi-faceted. It is usually separated into two 
parts, the burden of persuasion and tha burden of producing sm. 
dace." In order to m d p e  these burdens i t  is necsseay to examine 
the c o u m  of a trial in a common-law court. 

One pany, in a criminal case. the sovereip. stam Kith the burden 
of psrsuarion of sstablishing facts in issue. There ma>- be one fact 
in issue, or sereral. Khen th& law gives & party the burden of s t a b -  
lishing B certain fact in issue a condition of giving him judgment, 
the burden never shifts, and he must discharge it or fail. I n  a trial, 
the burden of persuasion is discharged by ths production of evidence 
sufficient to convince th8 trier of fact thrtt the fact sought to be 
proved is indeed proved. As the trial proeeeds the emdence may 
weigh first in favor of the pany  who hm the permasion burden, 
then against him, depending on what derelops. Either side may 
introduce evidence in turn, or n l y  upon a combin&tion of evidence 
and presumptions and inferences drawn from the eridmnce to per- 
suds  the finder of fact of the existence or nonexistence of the facts 
in issus. 

As ths C&SB develops, the pasture of ths case may be such that i t  
becomes incumbent u p n  one party to produce eridencs to prove or 
disprove a particular fact in issue, or to countersct the opponent's 
evidence. This burden is termed the burden of production. This 
burden op-atas provisionally. thsit is. i t  can shift back and forth 
during a c m  until one party fails to meet it. He then loses an that 
issue. I f  thLt issue dw is one of the ultimate facts upon which a 
burden of persuasion rests, he l o w  the case. 

In  a criminal case the ultimate facta &re called elements of the 
offense, and the burden of persussion i i ~  to eaeh of them is upon the 
Gorernment. The Government &lw starts with the produorim burden 
at to each elemsnt. I f  tha Government establish= B prlma facie c w  
tha production burden then shifts to the defense. At this point the 
G o r e m e n t  will be able to defeat R motion for a directed rerdiet of 
acquittal. The defendant may, of course. introduce na evidence and 
aimply rely on the fact finder's dlsbbelief of the witnesss making the 

'.hlargan, Xou i o  dP9rooeh B w d e n  OI Proar End Pitsumpllana. 2E ROCHI 
UT L Rar 31, 3i I19621 : m o u a n e  5 8  248b2157. A~ICCORILICH. 5 s  soo. 301. 

" E c r  F. JIYEJ, C n l l  Peac~oum 8 1.8 l lW6) .  See ala0 Denning. Preaump- 
fiona and Burdma. 81 L Q. Rrv 318 11943). and Stone. Burden o t  Prooj and the 
Pohtzcal Proeeaa. e" L Q RE,. 2-5 (1944) 

. 

. 
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p r i m  Jmie c u e  or even its rationally unfounded belisf in defend. 
ant's inn~csnee to acquit him. Xore likely. however, the defendant 
will attempt to meet the production burden by submitting evidence 
st lesst sufficient to raise n reasonable doubt 8s to thhs existence of 
one of the elements. If  the defense does, the production burden then 
shifts back to the Government to re-establish its ces? beyond a 
reasonable doubt BS to each element. Ths OB= cantinus in this man- 
ner until both sides hare rated.  Sote that the persuasion burden 
began and remained with the Goismment. The production burden, 
which also began a i th  the Government, shifted back and forth until 
one side failed to discharge it. This produotion burden attaches to 
each element, j w t  as does the persuasion burden. The derioes used 
to fix and discharge these separata burdens will now be examined. 

I t  i s  already evident that diffennt wnsidemtions are inherent in 
fixing persuasion burdens and fixing production burdens. I t  has been 
demonstrated that 6 presumption operates when abase fact is found, 
and as a consequence estmablishei, at least prima f ac ie ,  a presumed 
fact." Sumsroue so-called presumptions, howerw, affeot & legal pm. 
eeeding without mj- base fact being sstabliihed at all. The prasump- 
tion of innocence and the presumption of sanity &re illustrative. I t  
follows that a tsm other than presumption should be used to  describe 
these psnuasion burden-establishing devicss. As suggested by Fisk,lD 
the term assumption lends itself admirably to this task. The differ- 
ence between assumptions and presumptions is that what is assumed 
is not prordd; ahn t  1s presumed 1s provsd. Seither party need prove 
anything assumed. On the eontrarp, presumptions &re m l ~ s  of law 
whereby a fact is deemed prorad by other facts already introduced 
voluntaril? by one of the parties.>: A presumption really operates 
to u m t  the pany  ha7ing the production burdm on a particular 
issue. I t  dws 50 bj- imposing on the party's opponent the duty of 
producing evidence RS to that WUI. Consequently, two rev different 
le& tools are often both desserild as premmptions, A s  used here, 
an assumption affects ths persuasion burden: & presumption affects 
the production burden. The difference betnesn the two devices must 
be kspt in mind and understood 

111. ASSLXPTIOSS ASD PRESTMPTIOSS 19 CRIMIKAL 
LA4T 

I n  criminal Ira the difference between asumptions and presump- 
tions is vital. To taka a simplified example, m u m s  B criminal charge, 
'' Eee note 13. dupm. and ace~mnsnginr text  
-0 Frsx THE L A W  or PRoor IP J ~ I C I A L  PLOC%DINCB 26 11828) 

I d  

86 



PRESUMPTIONS 

the elements of which are A, B, m d  C. The lea of the jurisdiction 
lscognizes affirmative dsfenses X and Y .  Assume further that the 
law of the jurisdiction States that if the jury finds A and B to be 
tme beyond a reasonable doubt, they may find C. 15'0 themfore hare 
operating B preaumption of C, if the jury h d s  A and B. We have 
rtt the outsat aaaurnptiona of not-& not-B, and not-C, because to pre- 
vail the prosecution must establish A, B, and C.1l W0 s i m i l d y  ham 
assumptions of not-X and not.Y, since ths accused has the h g d  
burden of establishing theae. Again, note that all the assumptions 
appear and operate by law, while the only presumption depends upon 
ths introduction of svidenes. It is also evident that ths assumption 
of innocance is msmlj B shorthand desoription of the assumptions 
not-A, not-B, and not-C, but it h&s nothing to do with not-X or 
"0t.Y. 

The assumption of innocence is fixed by law;a snd operates not in 
the sanae of an inference deduced from given facta but rather BS &n 
assumption which place the burden of producing evidence upon the 
prosecution, which is asserting in the charge deaiahion from aoeepted 
rules of conduct by the sccused." This paint, hoaerer, has not always 
been clear to the courts. I n  one case:1 the court asserted that the 
prasumption of innocencs is a I0gal pmsumption which the jurp must 
consider along Kith the evidence and presumptions arising from the 
evidence. This sort of oversimplification must hmve bean confusing 
to juries, to say the least. I n  fairness to  the author judge, the langurge 
of his opinion mfleots the tenor of the times, d a m  back at least to 
Greenleaf's Eeidenoe of 1834, and resulted in masrsal of the o w  for 
failurn of th8 tnn! judge adequatety to sxplain the Bssumption of 
irmocanee to the j u g ,  

IT. THE CONSTITUTIOXALITY OF PRESlDfPTIOFS 

Because it may eliminate difficult problems of prmf, the true pm. 
sumption can be a powar6d weapon for the pwty in whose favor i t  
runs. Courts have long recognized this fact and its constitutiom.1 
concomitant that the impmpr USB of FI presumption to imp&r the 
rights of an opponent may daprirs the opponent of due process of 
law. Although othsr tests hare been briefly u s d  m d  than discarded, 
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the tsSt which the Gnited States Supreme C o w  has erolred for 
determining the constiturional i-aliditp of R presumption has been 

begins with Y o b i l i .  
.? ~i civil negligence 
1s const1tutmnal so 

presumed from rhe base fnct.2' The Court added that the inference 
of on8 fact from proof of another must not be so unreasonable as to  
be p u r e l ~  arbitraq- mandate.*i Following Turnipseed came a line 
of cases ~ p p l ~ q  the rational-baais test in the c 
Hem 7'. 

statute prejnming importation of opium from its possession. Justice 
Sutherland, for the Court. considered it not riolatire of due procs~s 
to requirs the defendant t o  s h m  the Circumstances which rebut the 
not '.dlogical inference" that opium found in thB United S t a t e  faur- 
twn years after its importation had been prohibited. mas unlnwfullr 
imporred.30 Trro years later. in Ferry %. R a r n ~ e y . ~ ~  the court postu- 
lated the "greater includes the lesser" test which hald that Then Can- 
gres constitutionally created n crime which would haie included an 
omitted element. B presumption supplpmg that element T o d d  pass 
muster. The case v a s  nerer followed. and impliedly orermled in 
Cniied States 1.. R o m ~ n o . ~ ~  The Court found the required rational 
connection between the prssumed element and the prorsd facts lnck- 
ing (thus Rdhenng to the rational connection rest) and stated that 
the test in criminal cases. nt least. is n a  vhethar Congmn could hare 
created the preater offense. but rnrher whether what the: in fact did 

Another minor deriation occurred in 
Thers the Court stated in essence that if 
or the defendant to disprove the presumed 

fact than I t  i e  for the Government. to prow it. the presumption d l  
be upheld. In  Tot E. L'i ited Stotas.a3 still the leading cage. the Court 
held that the rarional connection test is narilmoiint and the . l f o ~ m o n  

rnjttd Sinirs?' the Coart. quotmg T 

cornparatire conx-enience test is & corollarp thereof The presump- 
-218 1- S. 35 119101 
" I d .  at 43. 
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tion in issue vas that the firearm Tat had used during an armed 
robbery had previously baen shipped in inientste commerce?' The 
Court found no rational connection between the b- fact and the 
presumed fact. I t  further qualified the comparatiw con.;&enoe tad 
by stating that in every criminal C&LB the defandant haa a t  least an 
equal familiarity n i th  the facts. and that it might therefore be sound 
to put upon the defendant the burden of going fomard  with the 
enda~noe.'~ As the Court pointed out, if this omtantion were accepted, 
serious and impermissible inroads would be made into ths assumption 
of innocence. Although it may be B convenience to the prosecution to 
shift certain burdens to the accused, the Court held i t  ma,y do so 
only when the inference is a permissible on8 a determined by othw 
tests, the dsfendant has in fact more convenient urns  to the proof, 
and requiring him to go forward with p rwf  will not subject him to 
unfrtirnesss or hardship."@ 

In  Catted States T. Gainey.'O the Court upheld &presumption that 
presence a t  an unbanded still w u  sufficient evidenes upon which to 
baue a conviction for carrying on the business of an unbanded dis- 
tiller. The Court specificdlg reaffirmed Tot. A dtrong dissent by 
Justice Black contended that whan Conpess allows presumption 
to supply an element of ~n offense it violates public policy, d e n i s  
due procmsi, and usurps the function of the court." I n  Leary li. 
United Stetea.'$ the Court reformulated the test, while speaifically 
adhering to Tot. They stated that % criminal statutory preamption 
must be regarded as "irrational" or "arbitrary," and hence unconsti- 
tutional, "unlMs it o m  at least be ssid with substantial ~ssumnce 
that the presumed fact is mow likely than not [emphasis added] to 
flow from ths base fact."'S The Court added that in the judicis1 
asse.%ment the Congressional determination fwroring the particular 
presumption must weigh harily." Finally, in Tuner 9, U?iited 

"15 T.S.C B 602 iF)  152 Stat. 12501 11958) vas the Federal FlreBrms 
statute under which Tot " 8 8  eonvleted Tot, amording io the opinion af the 
C o u r t  ' Y B ~  a tviee-eonviefed felon prohlblted by the Act fmm melsing any 
firearm shim& in interstate commerce. 

-Tot 7 .  rnited Stares. 310 U.8 483. 466110 118431 
id 

* 380 c s 63 1163s) 
"580 V.S OS. TGo5. In Romano. another pr~e80nce.aT-8.sflll case, the Courf 

orenurned a presumntion that ~ r r e n c e  at the ltlll could be deemed passesalon 
of the ~ t l l l .  findlng en insumcwnt rational connection betveen the fset pm- 
sumed and the fact prored 
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States," decided in 19i0, tha Court rsststed muoh of the lrtnguusge 
found in previous presumption O B S ~ S  and again b d h e d  to the 
rational connection test. 

I n  the criminal field it would appear that most of the constitu- 
tional problems concerning presumptions hare arisen when courts 
WB allowed to find elements of criminal offense only k u s e  of 
presumptions (and inferen-) operating in favor of th0 prosecution. 
I t  has recently been argued that the rational basis test standing alone 
permits approval of statutory criminal presumptions which should 
bs hsld unconstitutionally riolatire of due proceis." T h e e  argumente 
will not be repeated hem. However, some points must be made.. I t  
cannot be forgottm that the presumptions under attack as furnishing 
dements are o n ~ s  rhich affect ths burden of producing evidence. The 
burden of persuasion is p l u d  upon the Garsrnment by the assump- 
tion of innocence. The pasumption operates to place a certain burden 
of production on the awmed by deeming the Government's evidence 
of B, the basa fact, as d i c i e n t  wdencs of P, the presumd fad ,  &s 

well, unless the defense can satisfy the trier of fact that such is not 
the CBSB. The question of d i d i t ?  thus focuses on nhsthsr a jury can 
or should be permitted to find P when B is establiehsd. 

I t  15 necessary in this content to mturn to s. b a i t  consideration of 
presumptions. If  the presumption is treated under the Thayer ration- 
ale and some evidenca to rhs e o n t r q  1s presented by th0 accusd, 
the presumption will drop out of the case and ths Government will 
fail if i t  stands on the prasumption alone. If it 1s a Morgan pre- 
sumption, the accused may attack B or P, as he chooses. Assuming 
the Government has established B, the production bwdrden BS to both 
B and P shift to the defens.  If i t  attacks both or B. the jury will 
be told that ba foa  the)- mag find P they must find B beyond e. ma- 
sonable doubt, If l t  attacks P only, ths j q  will be told that they 
may find P if ths? are coniinced of its existence beyond B aawnabls 
doubt-that is, unless the eridenee of n0t.P has raised B reasonable 
doubt in the jury'a mind. With rhis in mind it is difficult to see how 
any standnrd othsr than mssanable doubt can be applied to test the 
validity of a criminal presumption on dus prmss grounds. If  the 
jury is required to find P and B both beyond a reasonable doubt, snd 
I t  is only more.likely-rhan-not that P sxists when B d m ,  obviously 
the jury lacks sufficient probatne evidence upon xhieh to base its 
finding of tbe existence of P beyond a reasomble doubt. 
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Them is an indioation in Turner that the Court is preparing to 
address this problem. The Court staid. that: 

[Tlhe overwhelming esidence Is that the heroin emnllumed In the 
CnIted Stalee is illegally Imwrted. To w- heroin ia [emphhasls In 
otidnall to wolieeea imwrted heroin. Whelher judged by the more. 
ilkelpthan.nor atandard amlied h Leory Y. Gnlted Btotea, or b l  the 
more eltmtlng reawnable-doubt Standard normally applicable In cdml- 
na1 eases, [the p~es~mptionl  is  valid Insoiar 88 It Pprmltll B lYrY to 
bier that heroln m a e d  In th1a muntiy LB B smugsled drug.” 

The Court went on to hold that, wen under the Leay more-likdy- 
than-not test, a similar presumption regmding cocaine w&s invalid.“ 
The question now open is Khat happens Then the Court finds % pre- 
sumption valid undsr the Leary test but invalid if a r e w n ~ b l e  doubt 
test is applied? One can only spculate, but, 8s stated abora, the 
Court mag have &rems diffieulty in sustaining suoh a presumption. 
To this end the Tzirner l anguge  m q  be L signd of things to mm0:* 

The abwe discussion is of oourss applicable to those presumptions 
which allow the jury to find facts smnt i a l  to p m f  of the proseou- 
tion’s o w .  Presumptions which opsrate solely as d e s  of evidence 
nm another mrtter. For example, thsre is gsnerally a. pmumption 
in the law that offioial m o r d s  are genuine, allowing their introduc- 
tion into widenee BS an exception to ths heanay rule. This pmump 
tion and others of similar operation mhy well be t&d by 
more-likely-than-not standard, bmause the qusstian gws to ndmissi- 
bilitg of the widenee, rather than slemsnta or ultimate facts. 

1’. PRESUXPTIOFS Iii KILITARY LAW 

A. I,%’ GE.VERAL 

There &re few specifically dsfined presumptions in the current 
Uniform Code of Jlilitaly Justice and the Manus1 for Courts- 
Martial.’O Most of whrt formerly were presumptions in military law 
have been aocorded the sratus of psrmissible infarenoes in the ourmnt 
manual:’ Whereas the 1961 Manual’s 1angue.p regarding presurnp- 

*>a86 0.8 at 4 1 ~ 1 6 .  
‘ I d .  at 418. 
“Gee Chriatie and P l e ,  Preaumltrdnd and AdlumptlOnd /n the Cmminol Lam: 

Another Tieti. 1870 DCIE L. J. 018. In which the avlhors contend that the 
Supreme Court adopted the reuanable doubt test In T u m 7 .  

a l l x m m r  ?om OF MILITIBT JCBTICE srt 1230 [hereslter dted 8 8  U C M J l ;  
DI*I(CIL rm ?o”BTB-31*sTlll, U Y l l E D  STATE$. 1880 IREIIBBD EDITWXI [here- 
*“e? cited 88 MCN 1089 (REv.11 wrk 2028. 

r.S.  DEP’T OP Aarr.  PAXPRUI No. 27.2. 8 ~ ~ 1 1 8 1 8  01 CONTEIITB. MIXUAL 
Po8 Coanrs-ll~srrrr. UrrTeo S r ~ r B s ,  1988. RETIBED Emrrors (July IS701 [here 
after cited 88 DA PAX 27-21 
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t i o x  XBS confusing at hest and resulted in s r m n  of interpretation, 
primarily due to its failure to distinpish between differing typM 
and effects of presumptions, the 1969 h n u a l  applies the term pre- 
sumption arils- to those things which the court is bound to al~ume 
m Ihe absence of adequate eiidence to the c~nrrarg . '~  I t  lists two 
such "presumptions." innocence and snnity,j' and states that thffie 
presumptions are procedurd rules gorerning the production of sui. 
dsnce and do not themeelres mppl? evidence.'' This discussion is 
folloxed bj- n none~elusii-e list of permissible inferenem which ths 
court  ma^ draw if 11 sees f i r .  Ths Msnual states that thsse are not 
presumptions a t  all. but msrely well retopized examples of the ua 
of circumstantial eridence. The draning of these inferences is not 
mandatory and their migh t  or effect is to be measured only in terms 
of their logical valuc .' The JIanual goes on to % M e :  

[Tlhe fact  that evidence le introduced to show the noneilitenee of 
B fact which might be in fer id  from Drmf of the facts does nor. it the 
evidence can reaioosblg he disbelieved nees98111r deitrop the loglcsl 
ralue of the Inference, but the rehvttlng evidence must he a a g h d  
againit the mlerence. The enme 1s L I Y ~  If eridence Is introduced t o  
show the nonearstence of the facts u p m  whleh the evidence 1% b a e d "  

These inferences are, using the t e n n a l o a  developed in Part I 
herein. Morgan piesumptions. The dencas the Manual refen to as 
presumptions are aasumptions; the language of the Man~ml  so 

T h e  aasumption of innocence is handled no differently in 
mili taq lax  than RnF-where e l s t t h e  Gorernment must establish the 
guilt of the accused BS to ench element of the offense charged by l an -  
ful  and competent endence beyond R m o n a b l e  doubt.ns Accord- 
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in&, mdytieal  problems regarding the assumption of innocence am 
the same in courts.martie.1 as they &re in civilian courts and may be 
treated in ths same way. It is with the presumption (assumption) of 
sanity and certain repmentative inferences [Morgan presumptions1 
that the remainder of this section will be eonoernsd. 

B. ARTICLE 12% 

The evidentiary portion of Article 123a, UCYJ, p m ~ d e s  that 
f d u r e  to d e e m  a check returned for insufficient funds within five 
days after reeeipt of notice that i t  w u  not paid upon p m n t m e n t  
will be p r i m  fa& eridencs that the accused dmwec of th0 check 
intended to defraud or dsceire the payee and that the accused h e w  
he had insufficient funds on hand ta pay the eheok. Tha Manual de- 
fines prima facio evidence as that prcof which, if unrebutted, i s  suffi- 
cient to establish the accused's intent to defraud m deceive and his 
hawledge of insufficient funds in or credit with the bank or other 

Article 123a had Its genesis in bad check ststurn in the 
District of Columbia," Yis3o1tri.l~ and Sew York,b' and the lanpsge 
is taken from these enactments, particularly the District of Colum. 
bia's statutes.B' It oppeari that the military fii-e-day rule w u  taken 
directly fmm thr District of Colombis st&tute.'6 

S o  case nppeari in any of the abore-mentionad jurisdictions, or in 
the military, chnllenging the fire-day d e .  I t  clearly operates in both 
its aspects (knowledge and intent) BJ a pmumption, rather than an 
assumption, both in the militaiy vevsion and the cirilian versions 
upon xhich l t  IS based!' In Z-nifed Stdea L..  nipietrantmio 08 the 

fis imr i g a m  20% me r e m  prima j a d e  is ,often wed in the 
411nteF It I" n p'esumpilo" W,G>,OXE 6 24%. 

" D ~ s r n ~ c r  OF Co~rxa11  Cooa f 22.1410 (12 SLBL. 820) (1M11. - V E R Z O X ' I  * \ \ o r *mo  m9101-RI S r l r r r r s  jo1.470 lLaws 1817 p. 24% The 
weriod of ~ P C I P L I I P ~ I O ~  \vas raised t o  ten daya in 1883. Prior t o  tha t  I t  was Rve 
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court admonished the staff iudge ndrncate who reviierred the case 
for having confused the terms pr*mmpnon, piewmption m I n v .  and 
inference. in the area o f  the operation of Article 123a. The 
reriew carried the astonishing Innpwge rhnt the requirement 
the Goiernmenr to ehor  intent to defmad is satisfied b? n pre 
tion. in law. that n person 1s presamrd to know the natural and prab- 
able consequences of his u t - .  It then r en t  on to mention the 
statutory f i reday rule.-o The court discussed the presumption o f  
innwcence mid ne &pplicatioii m t h e  r e r i ~ r  procm, and concluded by 
stating tlmt the stnE judge advocate had really only used the tern 
"pressumptml m 181~'' to make R legal a w s m e n t  o f  the proawurion'a 
case. The C O ~ R  then cautioned against indiscriminate u3e of the t e rn  
"preaumption." found no prejudicid error m d  affirmed. 

gh the f i w d q  nile 11115 never been questioned 8s to its 
it stands on a r e r i  shalt> base and could vel1 be termed 
. \lilitar? personnel are paid either monthly or twice 

monthl>-. l l any  of them lire from payday to payday RS the long 
lines in commissaries and exchanges on payda? show. Such strings 
a i  they may h a l e  are often in distant financial inetirutiwa:: To 

10 d e f m u d  from th8 fire-day rule. standing 
Id well be found laeking in a 

onal as a mmter of due process. 

c. Z.T>YA4.TZTY 

The militan. niles on Insanity are contained in Chapter XXIV, 
the accused 1' sssumed to be sane 

, nnd ra be sane a t  the time of the 
reawonabl?- cad doubt as to his 
inrrduced.-z If such endence is 

mtrohced by any parr:-, the pmecution must estsblish the acrused's 
Sanity beyond reasonable doubtCi Ho~ever ,  the blamml provides rhat 
since mmt persona &re s m e .  it ma? be inferred that an accused " 8 %  

s#m a t  the rime of the offense m d  the t h e  of tnal." Thus rre hare 
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initially an assumption of aaniry \\.hich requires that some evidence 
of lack o f  ssnlty ba produced to aroid a finding of sanity, and 8. 

Dlorgan presumption of sanity \rhich apparently continues in the 
c u e  until decision regerdless of any other widenee. Insanit>- in the 
military h8s a "preferred' status as a defense in thst  11 is something 
apart from an affirmative defense.'s However, the extent to which 
the inference of sanity operates has confused many people and is 

The 1951 Mlanual termed the inference of sanity 8. presumption" 
giving rise to much confusion. The Court of 4lilitary Appeals 
attempted to dispel some of the confusion in Cn'rted States D .  

Biesak." which remains the leading military c~se in the &rea. There 
ths court characterized the presumption o f  sanity u % permissible 
inference and created the presumption-infsrenm dichotomy rrhieh 
appsars in the 1969 Jlanual. Tlie court has attempted, with some 
succej4, to explain and simpiifg- the military rule on insanity ~n later 
c-. It is apparent that the 1969 Yanual rule ( s h d  85 a presump- 
tian) operates mex?4!. as B burden-zsaiping device and adds nothing 
to resolution of the question of sanity once i t  is raised. The court 
has so indicated in other Hoaerer, the function of the 
infereme of sanity ahich remains after introduction of eiidmncs of 
insanity remains 8s nebulous today as it waa in 1964 whrn Biesak 
was decided. I t  has been stated that the 1969 Xanual restates existing 
law in the area, including Biesak.'B although the I m g u q e  of the 
seetion vzs rewritten to emphasize the differences betwen that which 
the 1969 hlanuai terns the presumption of sanitj  and that which it 
terms ths inference o f  Iwordmgly, cases decided under ths 
1951 Manual are still ralid precedents in this a m .  The cases illus- 
trate continuing diffsrences of opinion and interpretation, bath a t  
the tnal  and appellae level. 

I t  appean that lay testimony along vith the infwenca of sanity 
can be sufficient to satisfy the prosecution's burden, ewn though 

. 

not yet settled. 

95 
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them is expert testimony to the contrary." While the testimony of 
an expert witness cannot be arbitrarily ignored, thhe credibility and 
weight to be gil-en it are jury questions." Accordingly. i t  appean 
that although expert testimon? is to be accorded p e a t  weight. under 
the usual expert testimony instructions, it e m  be offset m d  ow-come 
by other evidence. eren lay testimony. I t  i8 not clear. howerer, how 
much other evidence is required. 

To begin nith. ths lanpags  of Biesok KBJ susceptible of differing 
interpretations in key areas. The unforrunate term "evidence sup- 
plied by th8 presumption" continued to plague the court. Judges 
were admonished that they should omit the term premmption from 
instmations to court members," but rhey continued to include it 
nonetheless." I t  is settled that the assumptton of sanity does not 
supplr evidence. The treatment of ths military mle on the inference 
of sanity is a different matter. n e  Court of hli i i taq Appeals has 
repeatedly stated that triers of fact may utilize their c ~ m o n ~ e n s e  
and knowledge of human nature and the nays of thhe Todd  in deter. 
mining sanity, well 85 determining ereq  other eontrorerted 
point.l6 Accordingly, the court hsld in rnited Stater C. Johmon that 
the human expenence that most people are sane and the consequent 
rational probability that B particular m m  is sme,  can be deemed by 
& jury to outweigh, in sridential ralue, eren expert testimon? that 
the amused is or VBS insane.16 It would appear thar standing a lon~ ,  
this language would justify affirmance of it finding of sanity based 
solely on the inference of sanity. aithout an)- evidence being intro- 
duced by the Government once the issue 1s deemed raised. This 15 
tme bmauae the Biesnk opinion and the Manual language both base 
the inference of smity solely on the ilboye-mentioned liurnnn enperi- 
ence that m a t  penons are sane."' It is further settled that the Gor- 



PRESUMPTIONS 

e m e m  must pmvs sanity beyond & reasonable doubt once the issue 
is raised. Accordingly, if the Govsrnment uLtempt.3 to rely solely on 
the inference, the inference must hold beyond e. reasonable doubt. 
TThile B moment's reflection indicates that the rational baeis test for 
the validity of B presumption i s  met because most people are really 
eane, ths s&me refledion indicates that standing alone, the inference 
emnot possibly meet the reawnable doubt test, because the accusd 
is not necessarily one of ')most popla." ConsequentlI, the only test 
which may be validly applied in light of Gdmy. Turner. Tot. and 
other oases in the area is the reasonable-doubt test, 80 long as the 
Government rslies solely on the inferenca. This i s  self-evident; orher. 
wise the court would be able to find a fact (sanity beyond a ree88on. 

able doubt) that otherwise may only be more-likely-than-not to  be 
tme. To say that since most people are sane the aceused is 68118 
beyond B reasonable doubt remares, it is submitted. ths question of 
sanity fmm consideration SI all. On the other hand, the inferenoe 
usually a i m  in connection rrith independent eridence farorable to 
the Government, so that what it appears to bs is really an instruction 
to treat evidence of the accused's lack of sanity with sksptioism. 
Although the presumptian-as.eridence problem ia not yet dead, the 
view af the vast majority of commentators is that presumptions &re 
not evidence and cannot be tre&d BS suoh. The reason wm succinotlg 
stated by Justica T r ~ y n a r  : 

It I s  a mental lm~asblbllity to welgh B preaumptlon as erldenee. 
Juries can delde  Ymn the Probsble erlstence of B fact  only bS B 

eondderatlon of sctvsl  pmbadve erldenee thereon. A rule of law That 
the fact will be presumed lo exlat In the Bbsence af emdence cannot 
88116t them In defermlnlng from an ex8mln8tio~ (If evidence whether 
or not the fact exists It is ImWssible to weigh B mle of law on the 
one hand against Physical obiffts and p+eraonal observatlan on the 
other 10 determine which would mare  probably eitabllsh the ermteuce 
Or nanea1avenCf Of a fact.= 

The sssumption of sanity O p r a h  to place the permasion burden 8s 
to that issue upon the Gorernment once the issue is raised. The pre- 
sumption of sanity. which military law terns as infermce, opemtm 
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to put upon the accused the burden of producing pridence as to his 
lack of sanity once the ISSW 1s raised.'P The burden may be satisfied 
by the same evidence which r a i d  the issue in the fimt place, if the 
evidence is compellmg enough. Honerer, further eridence is usually 
a l w q s  p r e ~ n t e d  by both sides. 

For these remons I t  is submitted that the )lanual reference to the 
inference of sanity is surplusage. . i s  the inferenoe of snnit>- will not 
withstand a reasonable-doubt tsst it should not be deemed. standing 
done, sufficient to support a finding of sanity once the m u e  is raised. 
The inference of sanity can no^ be veighhed along with the eridence 
t o  assist the court in finding 821 

evidence on the point h,m been 
the inference can do  is a l l o s  the Gorernment to bootstrap s weak 
case. 6 s  stated abwe,  innmcting the jur? that since mmt men WB 

sane this sccused 1% inferably s m e  can only hare the effect of deni- 
grating the evidence thnt the accused is not sme. which has been 
found sufficiently compelling at least to ram the issue, if not to 
decide it. The inference of sanity rule mil sun-ire the rational basis 
test, but not R reasonable-doubt standard, standing slane. Come. 
quentl!, nlthoaph !lie material about human experience is arguably 
oovsred BS a e l l  in the general instruction on circumstantial eri- 
denws0 8s it n-ould bz in B properlx drafted instruction on the 
infsrance," giving the instruction does not appear to be error. I t  is 
apparenr. h o s e r e r .  thBt n ease There the Government relied solely, 
01. r e v  heavily. on the infwence of annitp to support a finding of 
samty b? the trial court would be open to attack 8s not based upon 
substantial endence. A more difficult problem i e  presented where the 
Government attempts to rely upon la: testimonp, plus the inference, 
to rebut expert defense tatimony ihnt the accused 1s or was insane. 
As we hare %en. a3 a matter of Inw the Court of Jfilitary Appeals 
holds that lap testimony, i f  credible, IS sufficient to enable the m e r  
of fact to mject erpeti reatimony to the contrar\.. I n  this situation 
there 1s B risk that if the inference of sunir? instruction is given, it 
map unduly swhy the jury in their factual detenninnnon. I t  1s sub- 
mitted that in t hx  mi~anae,  m c e  the dersrmination of the issue by 

" I d  nf para 7 4  P 7-7 Tbe mode! i n i l r~e t lon  contained fhereln cells the 
court that fhes mBT take the general experience of manlilnd lnfo account m 
relphlnr the endenrr minting to the ljsue ol the =nib of the amused 
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laymen IS fraught with difficulty in any case, the judge should rely 
on the standard circumstantial widence instruction, and should re- 
mow any reference to the inference of sanity from his spscific 
instruction on sanity. 

I n  e. r~cen t  case?' the Court of Military .kppepeals oonsidered some 
ai these issues. Ths aecuwd was charged with robbery and awault. 
The two iictims, female Savy officsm, were the Governant 's  only 
witnemes. The only de fens  a i t n m  was B N&Q' psychiatrist who 
testified extensively on the accused's mental condition, and &ppar. 
ently was of the professional opinion that the accused could not 
adhere to the right a~ the time of c o d s i i o n  of the offense. Judge 
Ferpwon. for the court, held that the Gorernmsnt's evidence was 
insu5oient upon ahich to  bsse a finding of sanity. TThile in diotum 
he stated that the mwt did not hold that in every O B S ~  the Gorsm- 
ment must present psychiatric testimony to overcorns defenas evi- 
dsnce on the ~ u e  of mental responsibility, hs went on to smte that, 
T h e n ,  however, the record is deroid of any evidence permitting an 
inference of sanity. and reliable expert testimony is permitted by the 
Government to stand unrebutted and m i m p w h e d ,  i t  i s  clear that, 
as here, a oaw ex1~t3 in which reasonable men me not entitled arbi- 
trarily To find the accused 6me. ' ' e3  I n  dissent, Judgs Quinn statad 
that he beliered the military judge rejscted the psychistrio testimony 
on the crucial point, and that the m o r d  supported this rejestion. He 
cited no legal authoritr for his pasition an this point. 

Kmhere in either opinion is the paragraph 1386, XCDI, inference 
of sanity mentioned. The majonty cites pamgraph l2Pa for the 
proposition that the burden of p m f  of sanity is on the Government 
once it is raisrd. Paragrqh l l 2 a  contuna a cm-reference to para- 
gmph 138n. I t  must, therefore, be concluded that if the court has not 
sub ddntio oremuled the 138a inference, s t  least they hare h a d  that 
the Gorernment mar- not rely an the inference alone to support B 

finding of sanity. As the inference only arises when the prmmption 
of amit>- is eliminated doe to  eridence raising the mue, there will 
alaays be at leait E O ~ B  endence of lack of =nit>- in s, case where 
th0 question arises at all. TVhile it would appear that lay testimony 
plus the inference. or eren lay testimony alone, will be sufficient as a 
mstter of law to sustain R finding of sanity in spire of expem testi. 
mony To the contrary, the Government may no longer rely on the 
inference alone. 
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D. T H E  PRESCVPTIOS OF 1TROSGFFL POSSESSIOh OR 
CXE OF DRCGS 

The current \Innual provides that possession or use of marihuana 

termed the infsrenee a presumption!' The 1931 31anual proviaian 

rent provision c-13 upon the aeciised the burden of producing wi -  
dence &E. to the legality of his possession of either marihuana or a 
habit-forming narcotic dnig?' I t  is only necessary rhar the accused 
reasonablr place the question in i i w e :  resolutian of the question is 
then the nesponsibilitg of the trier of fact.'d The court has recognized 
and approved the fact That this presumption cu t s  the burden of 
producing eridence npon the accused I n  Cnited Stafea 2.. Green. 
wood." the Court stated that the presumption i3 b a d  upon title 81, 
United Stares Code, section lil.-yy I t  went an to state that the 
framers of the Llanuel sought to enunciate a rule which would 
require one accused of the vrongful possession of d r u g  to present 
facts sufficient to raise an? defense he may h a w  for submisfion to R 
counmariial .~oL I n  this and subsequent eases the court has recog- 
nized the difficulrr of forcing the Gorernmint to prom by extrinsic 
eridence thm the accused did not come within one of the exceptions 
to the rule which xould make his possesion lawful. They iiare rec- 
ognized that these drugs are contraband, the possession of rh i ch  is 
normall)- JIori impomntly. they hare  recognmd tha 
difficulty in proving a negatire. I t  1185 long been recognized by th8 
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court that where an exception does not constitute part of the offens, 
but aperates merely to remove the taint of criminality from nn act 
othsrwise prohibited by law, the burden rests upon one charged a i t h  
s violation of the statute to bring himself within the exception."' 

Until quite recently, it would hare seemed that any attack upon 
the presumption of wrongfulness wss dmmed to failure, because ths 
rationales for the prssumption & p p r  sound. Certainly psesaion 01 
use of either marihuana or habit.forming narcotin is permissible 
only under certain clearlp-defined and extremely narrow cimum- 
3 tan~es . :~~  The difficulties inherent in forcing the Go%-ement to 
prove that the accused did not come aithin any of the exceptions and 
the likelihmd that, if the accused's posseaim is lawful, he will be 
able to explain why it was lanful, appear to fall well xithin the 
comparative convenience corollary to the rational basis teat. Section 
114 hss been approved in a leading presumptions case, Yee Hem n;. 
L i i t e d  and has been upheld in litamlly hundreds of re 
ported cases since its enactment.'oe However, in Turner w. Lhited 
States lo' the Supreme Court took a new look at Section 174. The 
Court went behind the blanket stetemsnk contained in seotian 174 
and made factual determination BS to the ralidity of the 1i1 pm. 
sumption a8 applied to bath heroin and cocaine. They found the 
presumption valid as to the former but invalid as to the latter. 

W i l e  ths 174 presumption deals a i t h  importation and is thus 
narrower than the 11Ianual prorision of paragrsph P13h, the fact 
that the Court of 3 1 i l i t q  Appeals has consistently held that ths 
Manual provision is based on section 174 indicates that the Court 
of Military hppehls must now consider Tuwler, & constitutional eon- 
stmction of sction 174, in determining the ralidity of any applica- 
tion of the Xanual  proTimon before the court. I s  the court has held 
that the provision applies only to marihuana and habibforming n a p  
cotic d r u p X o 8  they should hare little difficulty in ths context of 
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present drug laws, in holding ths prorision d i d  as applied. How- 
ever, future legislation could complicare the matter. T h a t  is clear in 
light of Turner 1s that courts and judges must  no^ eraluate the 
application of the presumption of nrongfulness i n  t e r m  of the facts 
in each mea in which the Government Eeks to “38 it.loe As new. 
perrasira legislation and regvlationri appear in rhe field of mari- 
huana and h a b i t - f o n n g  nwcotics,-in these offenses map be better 
prosecuted under arncle 92, T-CJIJ. as ridations of lawful genaral 
regulations. than BS ridations of artid8 134, UCDIJ. 

E. POSSESSIO.\‘ OF R E C E S T L F  .STOLEI‘ P R O P E R T Y  

It has long been the rula in bath civilian and mili tag courts that 
evidence that a p e m n  is in possession of recently stolen property is 
admissible to show that he stole the property. The United Stas- 
Supreme Coud has upheld the drawing of this inference repeat- 
edly,”’ as har8 l o a m  courts and commentaton.“’ Justice Black 
states that it seems to have been the rule since #.time immemonal” 
thst the unexplained possession of recently stolen propsrty ia suffi- 
cient to justify u finding not only t int  [lie possessor knen- that the 
praperq WBS stol~n but alw that lie was the thief.lL’ W p a m  is 

In a recent _&e,  Knlted Stares P. Tee. 20 U . 5  C.ll..< 408. 43 C . l l  R 248 
r18711. the rourf a i  1llllfsry Appeals ruilalned a e a n i l c l i o n  far r i o la l i on  of 
B regYlaflOn irohihitmg the poiaesion of narcoller paraphenmlls. to lnelude 
syringe8 a l l h  eeKaln enumerated eleeptians The court  held ihar the Interest 
o f  the armed foIceS in prohlblflne irrongiiil naremlc “%e 11 enough reasonabli 
fa Iulflfl  the transfer of tbe burden of plodilcflon t o  the Rceured. Th lJ  1% fair 
enough A rronblewme JPntPnCe fallori The court stated. 
presumDtion is isl ld.  for the prerumed faer 1% more Ilk 
from the prored fact on nhlell I t  Is made fa depend’ 
Tot Ir Is apparent tha t  the Court ltrrlf vas m p w d  UP on the presumption- 
Inference dlchotomp. The deTiee lhe.7 f?rmed B presumption Id  elearl? nolhlnr 
mare than that i h l e h  fher  had 30 earefnlly dertrlbed BF a n  inference ~n earlier 
esse3 3 P e m d l ~ .  the COUK at first glance nlR\ he fhourht I o  have adopted the 
more-likely-than-not rest of L i a r 7  rather than the nrguablg more alllnrenl 
standard laid d a r n  In ruiner Hoamer  I t  Is daublful that  (he court considered 
the problem and rhz rather o rhand  reference to LrorX should not be raken 

-nifPd Prates 134 FZd 301 (9th V l r  19101 

(12th ed. 1 8 S  g 135 
“‘Bullenbach 7 ,  rnired fitatel, 328 V P. 807 (1918) Black, J .  idlisentinl  

opllnloni Althongh Judlee Black states thsf The majorlfp In BolZenboch 9Uea- 
tlons the validity of the p ~ o ~ o ~ ~ t l o n .  I[ IS submitted that the? dad nut  In  an? 
event. I[ va.9 upheld In R w e n d o v f  

1M 
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equally emphatic, stating that although the rule has been the source 
of 'Ltroublesome and fruitless eontrnversies" "' the controTersie have 
bean over whether or not the accused's passession raises a pmump-  
tion (in ths CIRSSIC sense), or memlp an inferenca, that the accused 
stole the gods  in question. He stat- that the authorities &re divided 
on ths prwomption question but that "there has never been any 
question" that the hypothesis of theft is L sufficiantly natural on8 to 
allow the fact of possession to be considered evidsntiaq.l'd 

The inferance r i m  is prefarred roday. In  a recent cas% YeAbes  
Cnnited States:" the inference was attacked on Leary and Turner 
grounds. The Kinth Circuit, applying the more-likely-than-not test, 
affirmed the appellant's conviction far interstate transportation of 
sralen firearms and sale of stolen firearms transported in interstate 
commerce. After examining the authorities, the court stated that the 
proposition in issue is m inference. not a presumption, and thst  an 
infemnoe is '%o mors than & logical tool enabling the trier of f a t  
to proceed fmm one fact to another if ths trisr balisres that the 
weight of the evidence and the expsriential accuraey of the inference 
warrant so The court went on to stats that an inference 
does not shift the burden of going fornard to the defendant, for the 
tr im of fact 1s free to reject the infersnce in part or in whole."s I s  
ha3 been seen, this is questionrtble, partioularly if the accused does 
nothing to rebut the inferencs. Severtheless, the court's character- 
ization of the inference as being in do% conformity with human 
eaperiance is sound, a.3 is their statement that when the overs11 weight 
of ths evidence or ths compellingly reasonable nature of the infer- 
ence mak8 the defendant feel compelled to speak It does 50 not by 
operation of law but only by close conformity with human observa- 
tion. A s  the court points out, a defendant hs5 no more right to com- 
p k n  of R properly instructed and rational inference than he dws to 
complain of the laws of physics.'1° I t  is notable that although the 
MloAbee court app l id  the mors-likely-than-not t a t  to determine the 
ralidity of the inference in terms of Leary and T u r n .  t h q  stated 
that the inferences inrolved in .l(cAbee were no less compelling than 
those upheld in Turnar. Accordingly, i t  appears that the MoAbee 
court would Sustain them evsn under & masonable-doubt t &  
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In the milltar?., the leading case i s  rn i f ed  States ?I. Hairston."' 
decided in 1968 The Court of . \ l i l i t~r>-  Appeals stated that w h ~ ! c  rha 
infsrance of theft from lmossesiion is basically sound, other facts 
must exist bsfore the inference 1s justifisd. The endence mux i h o ~  
that the possession WBS recent. persona!, conscious, and unexplained. 
Vhen  these exist. as the coun pointed out, the aceneed may feel 
compelled t o  sttempt to rrplain his role to avoid the advene ehect 
of the eridence. If ha does so. this in no K R ~  ahfts  the burden of 
proof, or the legal biirdeii to  him. The inference is nothing more than 
B mtionnl conclus~on drawn from certain facts. Lower courts hare 
as 111 other ~ X R S  not a l m y s  made a proper analg-aij of this inference. 
Cases exist wliernn it was termed B presumption by ths law officer, 
resulting in ultimxte r e ~ - e r s a l . ' ~ ~  

rase. the InStrUCIlo" on the Inference ml l  

TI. CoscLusIos 
The Coun of lliliter( Appeals has expressed its 

sumptioris. nisumptions and inferences in n ssries of CB 

tionz are  apparent from the C O I ~ S  opinions. 
to  the Coart that  t!x l a n p i ~ g e  of the 

e general confusion in the area. had 
misunderstindings and m~snppl icmons of rhe 
at the t n d  level. Second. the coiirt erentuallp recognized rhe 
assumption-preiumption dichotomy a h i l ~  muching it in terns of 
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analysis i s  suggested. Tilenever the word presumption or inference 
is encountered in the Xanual or in military cases, it must be exam- 
ined as stated in Part 11. Prssumptions &re analIaed in terms of 
their legal effect. Accordingly, the particular darice must be exam- 
ined to determine why it appears and what Its effect on the trial is. 

. This ail1 illustrnte whether the device is an assumption 01. & 

presumption, 6% these terms are defined above. If the deriee is an 
assumption, its validity will nearly slaays be sdf.srident. I f  it is 
a presumption, th8 test is more difficult. d e  indicated, presumptions 
u3ually are fimt examined in terms of the E M O ~ S  and bases for thsir 
o n ~ n .  The rational.basis test has been derired as a means to  assist 
m the detarminatian of whether the presumption actually parforms 
the function far which it a s s  designed. If so, the remaining problem 
in tha criminal ama is to determine whether the pmsumption is 
prwedural or subsrantire. This will probably hare been done rhen  
its effect was conaidered. If the presumption i s  aubatantirs, that is, 
an element.supplymg presumption, the lins of ca- culminating in 
Turner suggests strongly that the analyst should determine 
ahsther i t  can be said beyond a reasonable doubt that the presumed 
fact follows from the base fact. If the prasumption is procedural, 8s 
for saample the presumption of ragularity of official the 
abare analysis should be follomd except that the preamption ia 
valid if the presumed fact i s  more like17 than not to follow from the 
basic fact. If this analysis is used, and the terminoloa advocated 
herein i s  adopted, the law of presumptions will be easier of appliea- 
tian. and r0vema13 fever. The ter 
ob-er-used far t m  long ~n our Inlr. 
of due-proteas standards to  test 
often accepted uncritically in the past, ars long overdue. 





WARRANTY AND DISCLAIMER IN GOVERNMENT 
PERSONAL PROPERTY SALES CONTRACTS* 

By Major Curtis L. Tracy** 

The sale o f  aurplua gocemment proper ty  has long been a 
stronghold of the doet,ine of eaeeaf emptor. Assumptiom 
regarding the ine~per ience  o i  gozernment d e s  persorrnel 
and the owmiinenti nerd jw rapid and certain diaposal of  
its SZL& hate rneourapd e m r t s  and hoards to stect ly  
honor '%a i p "  m l e n  contract c l a z ~ s e ~ .  The authw eramines 
the liability dQclarmw clauses and the c u e s  interpreting 
them. H e  eonrhdes that a goeernmeat ottitwfe o j  "disclaim 
all responaihility for  rorhnees" may o c t r d y  disaen,e 
broader gooernment i t a r e s t a .  

I. ISTRODUCTIOS 

Over a decnde ago the Court of Appeals for the Tenth Circuit of 
the United Stater was mked to render judgment to ths United 
States Goiernment for damages far breach of a sales contract ba- 
tween th* Standard 1\Iapesmm Corporation and the Gorernment.' 
The United States Air Force had adrertised "[w]lieels. misc. a m r a f t  
(salvage) whara IS, 85 is, 30.000 lba." Standard Magnesium Corpora- 
tion was the high bidder, received the contract award, and undw the 
terms of the contract agreed to purchase and remove , ' d l  quantitiss 
of x h 4 s  . . . generated during the life the contract, where is, &s 

is,'' Apparently, some wheels w e r ~  on hand %t the time of the issu- 
8nc0 of the invitation for bids as the case s t a t e  that the buyer made 
an inspection just as the invitation, and subsequent contract, invited 
bidders to do.* L'pon inspection the buyer found that no more than 
16 per cent of the irheels on hand had steel brake drums and almost 
~ 

T h e  OplnlOns and conclusions pwsenfR1 herein BE those d the author and 
do not neceeranly regresent the > l e n s  of The Judge A~YOEBTP Oeneral's School 
or any other agencp. 

" J A W  C S Arm?, Assistant Staff Judge Adreate  Headquarters, United 
States Army. Paciac: B A ,  I037 Idaho Stale Vnlrersity: JD. .  1850. Cntrerdty 
of Z m h :  LL.31.. 1071. Qeorie Waahlnefon l'nirersir~: sdrnirted Lo *e bar of 
Cmh and sdmlfted to praerlee before the C S Court a t  lIllltst7 Appeals and 
the U S. Supreme Court. 

'Standard llameslum Corp. r. Cnlted States. 211 P2d 877 (10th Cir. 19s7). 
' I d  at 078. 
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none had aluminum rime attached. The rest of t h e  metal vas deter- 
mined to  be of magnsmm content, the element the b q e r  v a s  
aotually interested in Shortlp after the a m r d  the buyer picked up 
15,4i0 pounds of nheelr d i i c h  were on hand and paid for  them by 
the pound R I  required by the contract. Later the bn?er v a s  narified 
that 28,730 more pounds had been "generated."z r p o n  picking up 
this quantity the buyer derermined that  all the rrheels had steel 
brake drums m d  aluminum tire rims constituting 35 per cent of the 
total veight of the wheels. The buyer then refused to accept delirery 
of any more wheels, offered t o  mtum rlie 36.730 pounds ah ich  he had 
just picked up and refused to psp for that amount. Subsequsntly. 
the Gorernment r e d d  the vheels which nere generated during the 
term of the contract. which amounted to 107.690 pounds. and then 
asked the court to grant as damages the difference between tiis price 

Corporarim contract and the price 
ice on rhe amount delivered but not 

paid far  b? the buyer. In  defense the bn>-er urged that the Gorem- 
menr had breached the contract by delirenng and rendering for 
delivery an item nhich was not purchased and by tendering for  
delireq- an amount of the item purcliaaed rrhich vas far  ~n excsss 
of a reajoiizble ririiince from the estimated amount. The t o u t  held 
against rhe buyer on both arpments .  I n  the proces of doing so the 
court stated: 

If 1% apparent from the z%nfhoTitiM tha t  the usual Gorernment 
aurpllu~ goods c o n t i ~ ~ f  Is not governed bg the usus1 niceties a i  ronrracr 
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not articulated m the case nor is any other justi- 
. Thus, questions &re raised &s to  rhether thare is 

e. spaoial body of law which the federal coorts and administrative 
bodies apply to Government sa le^ of surplus property and, if so, 
rrhether there is B valid basis in law or reason for special treatment. 
Traditionally cas= and commentaries hare said that when the Gov- 
ernment "steps down from its position of sovereignty and mtem 
the domain of commerce. i t  submits iml f  to ths sun8 laws that 
gorsrn indiriduds there."' I t  is now generally conceded that this 
statement represents a rather n a m  riew in relation to purehasa 
oantraets of t h  Government. The concept that the public interest 
must hs proteoted ereii if i t  is a t  the expense of some individual or 
corporate contractor has heen expressed in many different ways. 
In  Whiteeide 9. Cnited States the Supreme Court expressed the rim 
"that it is better that an indiridual should masionally suffsr from 
the mistakes of public officials or agents. than to adopt a mle which, 
through impropsr combinations. or eolluamn, might be turned to the 
detnmsnt and injur? of the In  addition, federal procure- 
ment is now riew8d by legislators and courts BS B vehicle for ad- 
wncing public social and economic policies and fiilfilling public 
needs.* The sorplus sales contract cases are not nearlp as explicit in 

B m m e m  llmlr the eilfft of lsngnage ahleh would ofhemlse be eonrfrved 
as amounting to an exyresn varranfr. The most e ~ m m o n  IllUItrafIon of thia 
1s %here the seller makes statement8 In regaide t o  the goods but refuees to 
aorranf the fmfh of the starements'' 

.Coolre r Vnlfed States. 91 U.5 358. 388 I18751 : R. BHTALTY. Tli& L l w  or 

dealhg a l f h  the GOTeFnmenf'') : Xontana Power Co r Federal Power Comm 
186 F 2 d  481. 497 (D C Clr.  1950) cerl denzed 340 E P Wi (18M) ("me 
Government Is roo vast. its o ~ r ~ l l o n s  toa r-afied and lnlrleare t o  put It  to 
the riak af IoElng that ahleh I t  holds far the nation 8 8  B whole bffsuae of the 
oreralght of subordinate officials " )  

" 8 e e  g m e i a l i y  Btorer. Tile  G a i m m m t  Cnntrwt 6y8fem A s  o Problem wt 
Publtc Poircy. 32 Gaa K A B H  L REI. 701 (18611 ; Mlller & Plerson. Obaerio-  
tiOnS on f k e  Consistmcv a l  Frdprol Prorurerno?rf Polieiea ~ 1 1  Oilier Govern. 
mmtol  PoliciPs, 29 LAIT & ConrEnP. Pam 277 I1H-i) .  Bodnl Poller has been 
advanced through e ~ f f u f l v e  aerlon aueh BJ Exwutire Order 11218. SPD~. 24. 

376 C.8 829 1 1 W H 1 .  Vnder the mling a i  this rase not only are arandard 
ClsuSel  now reqvlred to be lneorporstrd info each and ever? Gnremment 
conlraer. but aiio all mandatory contrarfual regulations are incorporated 
regardlor- of the declrer, B C m  and intention8 of the conrracfing officer snd 
the contractor 
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expressmg mg underlping policj- reason Thy such contracts should 
rweirs diffarent judicial rreatment rlian contracts betmen p n r ~ t e  
partlea. In  B 1061 r u e  the Second Circuit ]wired at B 1 
designed t o  prmect rlre public purse when :t said 

BJ va? of prellrnlnsr~ II 1s t o  be noted tha t  this IS no ordlnan  
eontract betneer. b u i e i  a n d  aeller for the gurchase and sale or R 

ralusble c a m m o d l t i  When the G o ~ e r n m e n t   ells surpIus goods if 2% 

irxlng 10 dlrpoie af B VBSC mlieellanr af uaed and unused ~>roixrfg In 
an effort so fa r  BI may under the ~ l l ( ~ ~ m i i a n ~ e ~  be possible t o  
mlnlmlze Its I D I S . *  

Horrersr. the muri quickly obscures this possible basis for Y B I I ~ C ~  

from contract rules gorem~ng sales betryeen prirare parties b~ 
hastening on to  explnm that ir is nirrslr giring effect to ths risk 

. the  parties and ob3erres rhar  "the govern- 
protected itself by formulating its contract 

rplui propert>- so as to  diifr the risk from 
itself t o  the buyer." The use of the term "ordinnq- contract" 
the reader suspecr thtt  nlthough the coim thraugl~oat the o 

propert) sales contract liberally laced w t h  I i n b i l q  disclamer pra- 
visions. .i maximuin effarr Ims been made b3- the Government to use 
w e n .  legal derice available to allocate all risk to the c u ~ t o m e r .  One 
case aptl? described a Oorernment aurplue sale as a "grab bag" 
affnir.'* Another judge eaprmsed the rim that und8r the terms of 
the standard surplus sales eontract " c a w o t  emptor wns cenninlg 

"Dadounan E a ~ o r l  C o n  1 Lmted  States 281 F 2 d  175 152 l?d Cl r  1M11. 
= I d .  
"Ellls Bros h e ,  r Cnlfed Sfstel, 187 F. 8upp 881 S83 ( S  D Cal 1Mli 

"Vniled Stater 7 Hoffman 218 F S u m  885 536 IE D S T  18851 
(Conclusion of lam IT) 
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intended to be applied to the furthest hmit that cantract stipulations 
could accomplish it."" The purpose of this article is to analyzs the 
two major risk shifting provisions of the personal property surplus 
sales contrmt" and the cmes dealing Kith such provisions to 
determine : 

(1) The mesnlnr of the court advanced proposltlon "that aYrPlI1s 
contracts are of a peculiar nsinre'''' and thus to be aUorded different 
treatment: 
( 2 )  Khetber there has been m BetualitS B different treatment and, If 
m, rhether them i s  an? valid basis for emlicatlon of dllerent M a l  
pdnclple6 t o  rhe purchaser of Government surplus than t o  a purchaser 
from any commercial rendor: 
( 3 )  Vhether eaculpatom cIau9e8 In I U ~ P ~ U P  s a l e  contracts hare heen 
allarded the aame treatment as slmllar prorislons in Gorernment pur. 
chase eonfrsets and. If not, whether a rational basis exists for dls- 
fheuishing eale. and Purchase Contracts m thid context; 
14) Whether the Goiernment has been dlselslmhg itself out of an 
economle surplus sales operation, and:  
13) Whether the choice of the appllesble law has or has not Ignored 
the Kniform Commer r i~ l  Code as B 80urce of 'federal common law" 
and r h a r  dlherence ~n result would a m l i  If that C ~ P  x-ere followed 

11. BACKGROUSD 
In  order fairlp to w s  the menning and intent of court statements 

that Gorernment surplus ~ d e a  contracts are af a "peculiar mtum," 
not "ordinary" contracts and not ' ' p r emed  by the niceties of mn- 
tmct ha" a. brief examination of the statutory  basis of the go~ern- 
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ment surplus property p m p s m  and its actual operational magnitude 
ia helphl.  

b. STATL'TORY BACKORO P'VD 

The faor that the Federal Constitution pmTidsd that "Congress 
shall have the power to dispose of m d  make all needful Rules and 
Regulations rspecring the Territory or other property belonging to 
the United States; , , , .(''I demonstrates that disposal of surplus is 
not a transitory or minor operation. The mmt recent exercise of this 
Congressional power 1s embodied in the Federal Property and Ad. 
mhistrativs Seriice Act of 1Q4Q.'1 Title I1 of that Acr, as amended, 
deals with the d i s p m l  of surplus property Is and appoints rhhs Gen- 
eral Services Admin i s tdon  8 3  the supervisor of disposal sotions 
with some exceptions.'o One exception that should be noted is the 
exclusion of tha public domain and lands reserved or dedicated far 
national forear or national park purposes." Thus, for example, sale 
of timber from national forests is regulated by the Department of 
Agriicultum and one af its dimmns, the Fomt S~n?ee .*~  However, 
with this exception and B f en  othen of minor impontancs all sur- 
plus property of the federal Government 18 dispogd under the super. 
vision and direction of the hdministraror of the General Senices 
__ 

L'51.S. COSST. art IT, rwtion 3, cla"8e 2 

'40 u e.c. see n 2 1 c  definer ,s~rpiu? p ~ o p t ~ "  'anr excels D~operty 

erts" I S  denned a t  40 E.S c. ~ e c  4 i 2 i e )  IS ' any  pmpeitg under the controi of 

"Act of 30 June 1949. Ch. 268. 83 Stat 378, sa omended (40 C S.C. seetlone 
471 et beg.  (IBM!) 

not requlred fur the needs and the discharge of the respmdbllities of all 
Eederal agencies. 8s determined bi the Admmlstmtor' The term 'exeees prop. 

any Federal Bgenei which I s  not rewired fo r  LIZ needs and the discharge of ita 

"See 16 r 8.C See 178 Shere the sale of bmber from nadanal im?m Is 
placed under the Butbont7 and ronriol  of the Seereran a i  .igrleuIture under 
such rules and regulaflonr a1 he should prerenbe. Thele regulatlous are fouod 
81 38 C.F.R. Part 221 It IS noted that thoae regularions do not pwrcnbe R 

WaeelAe Bales eonrract form nor do they dictate mithlng concernlni dlselalmer 
pmrlrlons. Houeier.  the Chief, Forest Serrrce hae t o  
B.9lea. 

hdmlnlJtratlon) 
- sea ,  e . # .  4ors .c  9- 474 110, a n a 1 2  use. set. 
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AdmhistmtionZ' (hereafter sometimes referred to 88 GS.4). The 
scops of this article pmra l ly  will be limited to sales contracts pre- 
&bed by that agency. 

The Administrator of GSA has the power to  delegat? or authorize 
succsssire redelegation of my authority given him under the 
This dispasal authority in regard to personal property has been dele- 
gated to certain agencies including the Atomic Energy Commission, 
ths Tennessee Valley Authority, 'and the Department of Defense.>' 
In addition each executive agency has authority to d i s p w  of "for- 
eign excBs property" under its own regulations.p' Congress hm pro- 
rided minimal guidelinm on the prooedurss of sale. One guideline of 
particular inrerest, is that both "surplus property" and "foreign 
excess property" m q  be disposed of by sale, exchange, or transfer 
for cash, credit, or other property "with or without mrranty,  and 
upon such other terms and conditions as tha [administrator in the 
case of surplus property and the head of the eaeeutire &pncy  in the 
case of for+ excess pmperty] deems pmpsr . . ? a s  Ths stbtu- 
torily preferred method for selling surplus property is by publicly 
advertising for bids.ls As in procurement there are csrtain exceptions 
allowing negotiated s s l e ~ . ~ ~  But regardless of the method of sale the 
"40 T.S.C. See. 484lal (19641. Title IY of the Federal Property and Ad- 

minislratiw Senices Act grants t o  the exwutire agency holding 'foreign excess 
P r o p r t i '  the authorit7 and resWnsihilirr for d i s w i n g  of it. 40 V S.C. eeetlom 
311-514 l1W4). "Foreign excels'' p r o ~ e r l i  mean8 "an7 extesa Propr tF  laated 
outside t he  States of the Enion the Dialrlef of Columhla. Puerto RICO. and the 
Tlrmn Islands'' 40 S.C S b .  4 7 2 i f l .  X.olelgn eaeesr Property doesn't need 
LO he determined to he 8umius prowrtg. 8s denned m the Act, t o  be disposed. 
Compare 40 C S.C. See 484lel with 40 E S C .  See. 612 It mas be diSWsM Of 
in meemdance with the regularions of rhe Bgencp concerned. 40 C S.C. See 611. 
"440 C.S C. Sec 488161 (1864). Gmer81 Serrices Adminiatration ihermfter 

referred to BQ GSAl remlations for t h e  sale of SUrp lYB property %re Bet forth 
in 41 C.FR Part 10146 lIsi01. 

"Delegations of allthotit? are contained in QSA Delegation of Authority 
ilsnual. ID31-P 64% 5 Map 1wI and ~Upplementi thereto. 

' .See nates 19 and 24 b s w o .  
" 4 0  L S  C. LeCflDns 484lcl  and 512. 

1 ID)  iprsonal  PraprtT of B nature and uUantlf7 that 
lag rrould h a ~ e  an adverse effeet On rhe nallansl 

able or hare nor been mdecendently armred at in open competit ion).  
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clear intent of C o n p s  is that there shall bB full rtnd free competi- 
tion, award to the responsible bidder entering the highest bid, price 
and orher factors considered, all to the end that the Gorernment 
m e i r e  t lx f a n  market ralue of its surplus and foreign excess prop- 
erty." IVithm the parametem of advertising requirements. the Ad- 
ministrator of GSd. and the heads of all executive agencies in regard 
to foreign excess prop~r ty .  hare considerable latitude in prejcribing 
tmms and conditions of sales contrncts including the inclusion or 
e~clusion of mr rmt i e s .  This should be of conaderabla importance 
in the interpretation of sales contracts. To be noted here in passing, 
and reserved for more detailed discussion, is the fact that the eaclu- 
i o n  of w&rrmties mag not be the best w q  to achieve the Congres. 
sianal intent to obtain fair market value of propert). or the maximum 
return on sale.  It requires no citation of authorities or statistics to 
establish the propmition that the compatitire business man will de- 
duct from his bid an amount for ri?k contingencies nhieh the GOT- 
e m e n t  allocates b>- eontract t a m s  w the purchaser. 

B. OPERATlOSAL BBCKGROCA'D 

The General Services ddmmmstration's attempt to completely 
exclude any warranties bp prescribing General Sale Tema  and 
Conditions Siimbers 1 and 2:' "Inspection" and "Condition and 
Location of Propert)-" respectively. ma? be part1:- responsible for 
the apparent attitude of the courts and administrative boards that 
the sales program is small. incidental, and conducted by transitor? 
penonnel without any erpertm in rhe p d u c t a  they handle or the 
methods of selling. COUR opinions often betrag this &tude and I* 
corollary thst under such circamstances rhe Government nseds all the 
protection it o m  get from sharp, shrend dealers in junk and m v m t  
emptor must be applied to its furthest limit. For example, the Sec- 
ond Circuit Court in Dmfouriua Ezport Coiporathn F. Lhited Statra 
in 1961 expressed the r i en  that:  

When the Gorernment sella SUTPIY~ goods ~t is  fmiog fo dlamse of 
a v88T ml%?ellang of used and unused property in an elort io far as 
mag under the elreum8tanees be morslble t o  minllnlze its loss Sslea of 

n4U L S C  3ec i S l ( e )  Papee,ai,y, m 154ie) I S )  
"'The General Serr lres Administration prernbes the use of General Sale 

Terms and Cmdl t l on i  currentlp set forth in CSA Litandsrd Form 114C Jan 
1070 editlon, G S T K  l a  1 and 2 ale bet forth ~n note 15 mpra  Ese of the 
Jan. 1870 edition 1~ Dreserlbed bg Federal Proprt i  Xanagemenf Reglllation 
See. 10143.SM-8 3E Fad Reg. 12118, 28 Julr 1970. DerlstionS map be granted 
bp the Commlsmoner. pro pelt^ >lanagemenf and DISPOB~I Service. CSA 
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0 1 s  ehmaeter am prweased an a man guantlty bBB18 by members Of 
the armed foreea who seldom If ere? haPe an7 erprtlse lo the PSfilCU- 
lar Items whlch come t o  their n B l e h O U e  and depots. BUTerB Of BUeh 
surplua pmprt? known perfectly (Pel1 that there Is always the Chance 
of buylng proprtr that mar  turn out to he ai  llttle Talne, O r  may 
develop Into a great bargaln nlth a huge wlndiall of Protlt. Accord- 
Inglp, the gorernment rem properly has PrOteCted I m d i  h i  formulstlng 
It8 contract for the ~ s l e  of such svrplun property so 88 to shut the 
rIBk from Itself to the boyer.' 

This attitude gives birth to ths further reasoning that Government 
sales personnel lsck the expertise to adequately determine the chmac- 
teristios and qu l i ty  of goods to b sold so BS to d w i b e  such goods 
in sales m&rial with confidence that only minimal claims will arise 
due to misdsscription." If  this d m  correctly pmtmy the attituds of 
many judicial and quasi-judicial functionaries, the magnitude of 
Government sal= and the scope and quality of the organization oper- 
rting the program bemmss pertinent. 
During fiscal yew 1970 the United States Government sold psr- 

sonal property whioh had a. total acquisition value of $1,047,872,272. 
The gross procesds of such sales totalled $94,327,000." Although 
these figures are only a small fraction of what the Government 
spends each fiscal year they still illustrate that an operation of oon- 
sidemble size is involved This is further amplified by the fact that 
one agency, the Dspartment of Defense, had an inventory of surplus 
and foreign ex= pmperty a t  the end of fisatl yew 1070 with an 
acquisition value of $3,923,000.000 awaiting sals.d* 

The pmperty disposal program hm evolved oonsidembly since ths 
immediate pmt World War I1 days when a "1-an miscellany" of 
pmpertp mny have been sold "by members of the armed form who 
seldom if ever [had] any The extent and signifiificmoe of 
this evolution czn b demonetrated by s. brief m u m s  of w e n t  devel. 
opments in the sales organization of ths Depsrtment of Defense and 

'DadourIan ExWrt Corp P Cnlted States. 281 FZd 178. 182 126 Clr. 1861) " 7.4 
1; 

amem sfatisties were Drorlded the author br Mi. Howard L Burns, Sal- 
Dl~lslon, Omre of Pereons1 P r ~ w r t ~ ,  Property Hmaeernent and Dispoe~l S e n -  
l e ,  GSA and were contained In a Slsndard Form 1 2 1  report eamplled from 
reports whleh GSh required Oi each federal agene7 under the Pederal Prop 
ertp and AdmlnLstratlve Semien Act of 1848. See Federal Property Manage. 
meot Reguletlon, 11 C Z  R. SR 101116.308 11870). 

"Chart  so. 18. DP. 4 2 4 3 ,  Defense supply l g e n c ~ ,  Defenae Materiel Ctllhs. 
tion and Disposal Proeramn. Program Idmlnl~frstom Progresi Remrt. Statiatl- 
ea1 Rerler end MIBm%ement Eraluatlon, 4th Quarter-FY 70, August 1870. 
Equlralent fimres are not kept b i  GSA Lor the entlre V.5. Qovernment. The 
lnrentorr figure after excIYelon of alrcraft snd shim nu $ 1 . 6 4 3 . w O , ~ ,  

n D a d o ~ n ~ ~  ExWPt Corn. 1.. Cnlted States. 291 E 2 6  178. 182 (26 Cir. 1861). 
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short word picture of the current orgnniantion. Prior to 1961 sales 
of surplus property in the Department of Defense were handled by 
315 spa ra t e  inil i taq holding actiriries in the r-nited States. In  1961 
the Defense Suppls- dgencg wns established as a separate agency 
within the Depnrtment of Defense and, among other thin@ giren 

. for administration of the propert>- disposal pro. 
the Defense Supply Agency consolidated all 31s 
s outlets into 35 Consolidated Surplus Sales Offices 

which were later reduced further until t d a g  there a n  10 regional 
offices located throughout the United States." A major subdivision 
of the Defense Supply Agency, the Defense Logistics Senices Cen. 
ter located in Battle Creek, Mxhigan, administen che disposal pro- 
gram t h m q h  its Directorate of Ilarketing. The Xarkating Director 
is a oirilmn vith a civil *mice rating of GS-15. His deputy is a 
GS-14. The three major divisions under the Marketing Director are 
headed by two c i r i l  ser~anis  with GS-li  rating;. and one with a 
GS-13 rating. Of more sipnificanee than position grades is the erpe. 
rience lerel of these mnnapr r  Although a complete statistical nnaly- 
sis of the sales personnel is bepond the scope of this paper a rough 
surreg of the ten k q  indiridunli in the Directorata of Xarketing 
indicated an arerage of 15 yean; in surplus property sales ranging 
up to approaimately 30 yean of sxpeliencs in t v o  instances. Each 
regional office is m a n ~ g e d  by a cirilian occupying B GS-13 position 
haling two major auhdivisions each heade 
mated that the occupants of these 30 keg 
experience in the sale of Government inrpl 

The General S e r r ~ c e s  Administration also conducts its sales 
thmugh 10 regional offices placed throughout the United States." 
S a  attempt WRS made to suri-ep the grade stmcture and experiencs 

"'Srr Task Force Report on DOD Xanayement and Disposal of Surplus P m P  
e*?, Becre ta l~  of Defpnse Prajwt 26, Part 1. dnol88ea. C o ~ l u a i o r ~ s  ond Rcc- 
nmmtndofinna.  Dc'ember 1962 pp 23 and 5€ 

"Informarion eancerninr the reglonal nmrer ran abtamed from B Defense 
S u ~ p l r  l g e n r i  ~ a m p h l e t  enlitled. € l o r  t o  RUT , SERPLL-S PERSOSAL 
PROPERIY from t h e  DEPIRTMEST OF DEFESSE. SESE 1869 premred 
bs the Defense Loeiafiri fierilces Center Federal Center Battle Creek. 3Bchi- 
ran. 1W16 There are also 28 other DOD SRIPT offices icatfered Throwhonf the 
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factor of the General Ssmicm Administration disposal organization. 
However, the statistics quoted am considwed sufficimt to dispel the 
notion that ths disposal operation consists of soldiers commandeered 
to function m m a i m  where they hare no expertise m d  handls items 
of which they have no knowledge. On the eantrrtry the statistics 
demonstrate that the Government i4 in R large d e s  business con. 
duoted by men who for the most part we seasoned from years of 
experience. 

111. TVARRAiiTY AiiD DISCLAIMER: CHOICE OF LAW 
APPLICABLE TO GOVERSLIENT SURPLUS SALES 
COSTRACTS 

Prior to considsring the actual spplication of warranty and dis- 
claimer principles to surplus property salss contracts it is pertinent 
to amlyzs the sourns of th8 law m d  the rules enunciated by the 
courts and boards goarerning their choios of the legal mles and 
theories to be applied. 

A. C E O f C E  OF GOl'RCE 

Since World T a r  I1 the validity and eonstmotion of contract8 of 
the United States hare been gorarnsd by fedsral law where a su5- 
cimt federal interest is present.'l A federal interest generally is 
considered present where the outcome of the CBSB would have e. 
h m c i d  effeot on the Unitad States." I t  hardly needs stating that B 

contract for the sale of surplus personal pmperty of the Unitad 
States ia & Govsrnment contract which has a financial affeot on the 
United States: yst perhaps the statement is not superfluous in light 
of the statements that such contracts are "peculiar," not %rdinaq," 
and "not gorernsd br the usual niceties of oontract law."" That 
these &re not just phrases aithout real substance be~m evident from, 
(1) the fact that the ~ouree of the law being applisd is never dis- 
cussed, and (21 the fact that mi i t s  considering mses on sales con- 
tracts hare nerer been concerned with the pmtum of the law in 
analogous Government procurement contract situations. 

The m u r c ~ s  of the federal oommon law hare been identified gs 

follows: (1) judicial decisions in the absence of federal statutes; 
( 2 )  state laws elevated to the d a t w  of federal l a x ;  ( 3 )  administra- 
tive rulings or regulations; and ( 4 )  uniform opinions of treatise . 
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writers." As them no federal statutw such 8s the Uniform Wej 
Aot or the W i f o m  Commsrcial Cod- the courts mort almost ea- 
elusively to decisions of federal courts BJ the ioiircs of the fedaral 
Ian. of sales of surplus property. Later in thia arricle the propmi- 
tmn will be advanced and defended that those federal court decisions, 
although bottomed on the common law of sales. hare not recognized 
or chosen to applr some common law disclaimer dsfensei nor recog- 
nized certain current liberalizing trends in the application of die- 
claimers. Of coum.  this is not in contradicrion to ths expressed 
concept of the Cmted Stntes Supreme Court that "in the absence of 
an applicsble Act  of Conpress. it is far the federal courts to fashion 
the porsrninp rule of law according to their own stendards."'d But 
the uncarramty of (1) >Then the federal common law will be app l id  
and (2 )  xhen it is applisd -hat source will be looksd to has oaused 
one author to characterize it BE B "brwding omniprejence."" In  
groping for the ethereal faderal c o r n o n  law, federal tribunals 
profess TO l w k  for the m l ~  that "comports bast with general notions 
of equity,'' that will "derelop and mtabliah just and praeticabla 
principles of Contract law for the Federal Government,"" and that 
reHeota "rhe best in modern decision and discussion."" I n  the context 
of a sale to th8 Governmmt. the Armed Sen-ices Board of Contract 
Appeals (hereafter referred to  BS 1SBC.I) has s t a d  their bslisf 
that the C n i f o m  Commercial Code (hereafter referred to as the 
CCC) reflects the best in modem decision and discussion and. in the 
implied warranty area, reHecte ''a longtsnn trend tonard expansion 
of implied rarrmtiea." I' 

As ths courts and boards loak to federal court decisions as the 
source of the federal law of sales and, in turn, the federal courts 
alect the "best lam" from b t h  the common law snd ths UCC, & 

summary of warrants and disclaimer pnnmples from thwe sources 
fo1lon.s as a pnlude to an examination of the application of the law 
to the ac taa l  d e s  contract. 

"Weeks, choice ol Lou zn Piim~-Sub (ioi 'rmminl  Dtsrrules, I @  B.UL.  R N  

*Cleafleld Truat Co v. Cnltrd Stater. 318 U.S 363 387 llp131 
' .Keelis note 45 augvn a~ 823. The author admits lifting the aords from 

Justlee Holmea diSSenl in Southern P B C i A C  Co. 1 Jenien 244 U S  205, 222 
118161. 

813.  613 119661 and a r t l r l e ~  ellrd at 61'. 

"Board of Cornmiasionerr T Knifed Smtr8.  508 U S  543. S50 11838). 
S(atlons1 Pre~ta  Indusfrles, Inc 7 rnlted Ststel  338 F 2d 89, 111 (Ct CI. 

1 M ) .  
'Padbloc T United States, 181 Ct 01 388 S 7 i  11883) 
"Reeves Saunderaff Cow. ASBCh Sos.  Ma0 and BlSO, 1934 BCh Dam. 4811. 
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B. SALES W A R R A . T T I E S  A S D  DlSCLAl .VER AT CO.VY0.T 
L A W  

The Court of Claims has stated that "in essence B warranty i s  an 
assumnce by one party to an agreement of the existems of a fact 
upon which the other party map rely; i t  i s  intended precisely to 
reliere the promisee of any duty to ascertain the facts for himself. 
Thus, a rrarranty amounts M s promise to indemnify the promisee 
for any lass if the fact warranted proms untme. . . This 
definition illustrates that an express warranty can be viewed as a 
dwiee Initikted by the parties to e. contract to allocate csrtain risks 
between or among themselres. Also under the definition, suoh risk 
allocation may not aotually have been the intant of the party making 
the &knation of f w t  but the courts have allocisd that risk in 
m g n i t i o n  of the natural e a p s c t h m  of the buyer and his mliance 
on ths affirmation. From this it was B short step under the common 
law to imply a warranty fmm the nature of the sales transation 
itself rather than fmm any specific a5mat ion  of fact. An implied 
warranty is B court derics to allocate certain risks nat expressly 
allocated by the parties. I t  is an inference of law: I presumption by 
the court that the vendor agrees to accept the risk that the gods he 
is selling msrchantable or fit for the purpose intended." Implied 
wananties were m p o d  85 an exception to the rule of caveat ernptm 
to prevent the harshness of that eommon law concept." There used 
g d s  mre Bold the implied warrsnty was not of the same scope as 
pertained to new g d s  but neverthdsss implied warranties wem 
nat ruled out just because i t  was a sale of used goods.b6 In  this con. 
nection, it is interesting to nota that under Seetian 15 of the Uniform 
Sales Act second hand gods are not excluded from the gemmi pm. 
visions of warranty." 

The Isw continued to  rscognizs the contractual freadom of the 

"Dale Conslr. Co. r. Cnlfed Sta te .  188 Cf. CI. 892, 899 (ISBL). This deflni- 
tlon of what would be clsrslfird 8s an express i s r r m t y  eorreswnds to the 
CJlronv SiLm ACT See. 12 ahreh  provldes that 'any smrmatloa of f a c t  01. ani 
promise bi the ~e l ler  relatlng to the g a d s  Is an expree  aar ranfy  If t he  natural  
t e n d m q  af the amrmatlon or Promise Is to lnduee the buyer to ~ U i c b a s e  the 
&a and If the purehsse LS in fact mads ~n reliance o n  them? 

'For the development oi the common law of Implied wsrranty see 1 8 TIL. 
L L B T O ~  ox SALES Secttons 227-16 and case dted therein SPB a l ~ o  C r r ~ o s l i  

. 

. S I L E B  A C T  sec li 
*C.I.T. Carp. P. Shsnen, l 7 B  Okla. a98, E.5 P.2d 956 (1938) 
' 6 e e  1 6.  WLLrlaIOV os SALEB See. 232 (re i .  ed. 1918) and hnnot., 161 

'ldm 1. Yount, %Si KS. 413. 177 SWk.2d 372 (1844) .  6 e a  Annot. 151 A.L.R 
A.LR.  418 (1'34%) But see 28 Comp. Gen. 308. 311 11918). 

446 ( 1 W )  
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parties to the extent that the parties could sapree6ly a p t  that all 
implied BS well RS express warrantiss are negated.l' In  addition, 
wider the eomw I R F  warrantis were not implied There the buyer 
had an opportunity to inspect the goods and the seller vas  guilty of 
no fraud and mi neither the manufacturer nor ths grover of the 
article for sal*. In  1870 the United States Supreme Court" noted 
that this rule ~ T R S  nceepted by all m t e s  of the 1-150" whwe the 
common lair prevailsd except South Cnrolina. and in 1932 the Court 
of Claimsss hdd  the common law nile equally applicable to the 
faderal gox-rrnment. Hoverer. neither inspection nor the opportunity 
for inspeetian barred an express varranty: nor did i t  bar an im- 
plied Tarrant? where the defect v c  nor such thnt it ought to hare 
been revealed by an e x m i m t i m e l  nor. in many cases, where no 
practical examination of rhe item at the time was possible?' In  
d a t i o n  to express wmanties. even though the natural tendency of 
an affirmation of fact would induce purchase in relianes the parties 
could negata such by exprsssions which showed B contrary intent of 
the partiei." This negarion could be accomplished b. stating that 
the sale was mada "as is, where d6* The same expression was hsld 
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to be a valid disclaimer of all impliad warranties in addition ta 
express warranties.ls Hoaerer, this applied more specificall!. to the 
"saprem warrsnty" implied from an affirmstion of fact and not 
the express warrantg created bg words of warrant or guarantee. I n  
the lsitter ease, the "as is'' disclaimer might not be given effect a8 
being inconsistent in rh i ch  case the inconsistency would be resolred 
against the drwftw of the document Uniess e. wntrarg intent of t h O  
parties WRS evidenced by other circurnstsnces. 

I n  summary it appeam that those who formulated the common 
law struggled to balancs the concept of complete freedam of contract 
with a desire to soften the hanhness of & strict rule of caveat emptor. 
This was dsmanetrated early bg a finding of warranty where tha 
fomeeabls result of an affirmation of fact a d d  be &sale in reliance 
on that affirmation even though the sdler had no intention to war. 
rant end no mods of warrant were employed. Fmm an express 
warrantg inferred in this manner from firmation of fact i t  was 
only small step to the implied warranty where th0 court inferred 
that, without an affirmation, the seller agrees to warrant that the 
gooda he sells am merchantable and fit for their intended purpose. 
Haring gone this fnr to break down ths bastion of caseat emptor the 
courts allorred the pendulum to swing the other way by recognizing 
that the parries could negate any implied aarranty through an 
oppartunitg to inspect or an aotual i n s p d o n  by the buyer, the 
reasoning being that after looking at the product the buyer could 
howlsdgsab l~  bargain for B Tarrant:- to protect himself or agree 
to sccapt the risk." Also, any express ramanties i n f e r d  from an 
affirmation of fact could be nepatsd by Inngwge such as .'as is, where 
is; evidsncinp such negative intent. 

How~re r ,  the axing of the pendulum in f s w r  of the seller by 
alloring complete freedom to negate nll warranties was impeded by 
exceptions n.hich gave tacit recognition to certain squities accruing 
to the buger who nas often in nn unequal bpgaining position in the 
exchange of goods. Some of these exoeptions, such BS those inrolving 
fraud and latent dsfects hare been mmtioned briefly" and will be 
discussed in more detail along a i t h  othar exceptions in the next 
seetion. 



56 MILITARY LAW REVIEW 

Thua, rrhsther the courts hare recognized i t  or not, they hare been 
involved in the risk allocation business along with the parties to the 
contract. T h m  cour ts  that emphasize that their quest in all case3 is 
merely to find the contractual merit of the parties ignore the derices 
employed by common law judges to "equalizs" the starting positions 

Ths common law of sales has been replaced in farty.nine states, 
the District of Colnmbia and the Virgin Islands by statutoq enact- 
ment of the UCC. Although the United States Congrsss hm not 
enacted it into federal law. predictably  mor^ frequent reference to it 
in the future as B source of Inn. can be Accordingly, iLt 
this point &brief summary of thB UCC sales rarranty and disolaimer 
provisions 1s relevant. 

C. B A L E S  I~ARR.4.VTIES B S D  D I S C L A I X E R  L7DER THE 
( 7 I F O R J l  CO.1I.lIERCI.lL CODE 

Under the UCC & w~rran tg  of merchantability is implied in 
sales contract where the seller is considered a merchant of gwds sold. 
A warranty of fitness for a particular purpose i s  implied where ths 
~e l l e r  has reason to knon the purpose for which th8 g d a  &re 
required and that the buysr 1s rd+g on the sell~r's skill and j u d c  
ment.be Other impliad warranties may arise from B course of dealing 
or mags of the trade.'Y Also. L'anj- affirmation of fact or promise 
made bl- the seller to the b u p  which d a t e s  t o  the gmda and be. 
conies part of rhe basis of the b a r p i n  creatss an express rarrantl. 
that the gmds shall conform to tha affirmation or promise."" I n  
addition, an erpresa n-arrant? that goods r i l l  conform to the dexr ip  
tian 1s created by an>- description of the gwda which is made part 
of the baaif of rhe All n-arrmties. both implied and 

-are, e . 0 ,  General Elwfne Co.. lBCA So I P B N .  8 6 2  BCA PP 23.454. 

of the pames. 

b e  LCC Honmer thle 18 B 
lnspffrlan BrtlCle currently 

3 1  ( d l  11968). s e e R & l  BC.4 DD. 26,891. 
e I S  2-314 and ?-31i [hereafter elted as UCCl 
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sapress, may be modified or excluded by contract if certain con- 
ditions are mat." To exclude or modify the implied varranty of 
merchantability the language mast menrion merchantability and, if 
in wi t ing ,  must be "conspicuoua." " The implied warranty of fitness 
for a particular purpose need not be so explicitly referred to  and 
may be disclaimed by conspicuous general language." Howersr, all 
implied wwmntieS are excluded by expressions such as "as is" and 
"with all faults."'m Also, where the buyer "before entering into the 
contrart has examined the goods . . . RS fully as he desired or has 
rsfused to examine ths gwds there is no implied warranty with 
regard to defects vhich an examination ought in the circumstances 
to hare reyealed to him."" If  ' ko rds  or conduct relevant t o  ths 
creation of an exprejs rrarranty" arise in the same contractual 
situation they '%hall be construed whenever reasonable 0.9 consistent 
with each other: but subject [to TCC mlee on parol and extrinsic 
sadennee] negation or limitation is inoperative to the sxtent that such 
construction is unreasonable." I' The disclaimer mles also hars to be 
interpreted in contsxt with the general UCC rule that "the effect of 
provisions of the Act may be varied by agreement, except as other. 
wise pmrided in this Bet and except that ths obligations of g o d  
faith, diligence, and reasonableness and CWB prescribed by this Act 
may not be disclaimed by agmement. , , The Sales hrtiole of 
the UCC also genardly declares that "if the court as a matter of law 
finds the contract 01. any c l sus  of the contract to have been uncon- 
scionable at the time it  w ~ s  mads the court may refuse to enforce 
the contract. . . ." 

IT. APPLICITIOX OF T H E  "ISSPECTIOS" ASD -AS IS" 
DISCLAIJIER CLAUSES 

The intent of the above discussion wm to make mom meaninghi 
an examination of rhs c a w  which hare considered xarranties and 
disclaimen m Government surplus property yalgs contracts. The f d -  
lowing analpis of enie applying the "Inspection" and "Condition 
and Location of Property" O ~ ~ U S ~ S  is designed to con tmt  the treat- 
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ment of exculpatory lnnpunge in the surplus s a l s  contract with that 
afforded similar lanpspc in Golernment purchase conmcts  ns nell 
as sales contracts in the pnrate 

A. 1.U'ITATIO.Y TO I.YSPECT 

1. The Clawe. 

laming pronsion , 
The standard Gorernment surplus sales contract contains the fol- 

The Bidder is innted. urged. and cautioned to inwex the propeertp 
prlor t o  Jubmifllng B hid Propertr will be Brailsble for inspffilon at 
the plseea and tlmes swici8ed in the Inritafmn.'' 

In all cases diaciiised herein mvolring & Cnited States surplus pmp. 
wtt). sale If  an inapectioii clause TT&S included in the contract i t  x u  
either idrntieal TO the abare or hnd no nmterinl rarianon. 

The attitude of rhe federal courts to the a b r e  quoted inspection 
c laus  19 well expressed in Cnited Statec e. Hofiman where it was 
said : 

It is d e a l  thar whal the C u e  Come? down io is that the defendant 
disregarded repealed warnlngs in the brochure, Catalog and bld lorm 
to fully inspect the y ~ o p e ~ t ~  and has only hlmself t o  blame for the 
predleament In which he Bndn Plmsdf.  . The enpiera language of 
the COYtrBet clearly itatel that the Goiiernmenl nallld 1 o t  bear the 
responslblllfr of failure to Inspect Clearly the risk of 807 dl ipsr i f i  
between the descnprron and the fnet l i  h i  the emt rac t .  ImpOled on 
the purehaeel. The defendsnl bought on a grah bag b a w  The 
w r y  terms ' a s  is'' and 'where id"  f e l l  the buyer t o  inrcstigare . 
the law pr0TideJ no remedy for bad bargams ulllmglr n s h d  nlfh 
wide-own eyes . . This ~ a r l l e u h r  form of Cmmdct. cornmanly Used 
In Qorernment ~Urpliis =lee ha% often been sald to app!' the mie of 
carest emptor t o  it9 fullest  llD11Is. E I. Siordard Yaonestuni Carp c 
CS. 241 F2d 677 I10 Clr 1B57l " *  
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The strictness of the lanpuage quoted would & ? t h e  impression that 
the bidder negligently failed to make m y  inspection whatmver. I n  
aotuality the buyer's reprezentalives did inspeot svme of the jack& 
which were the subject of the purchase and desoribed "unused" 
and listed under "UXTSED CLOTHIiiG" in the sales b-hum 
Howewr, the burer did not inspact all the jackets in ths 165 to 200 
wmdan crates wherein they m m  packsd. I n  fact 15 per cent to BO 
per cent  em used. This "grab bag" nmt the purchaser a $16,296 
loss &s the Government resold the jackets for that amount less &an 
the first purchaser had bid. 

The murts eansistenrly have held that where them is an oppor- 
tunity to inepeet, the risk tlmt a partial inspection does not mxed & 

defect is placed on the purchaser." This appmach rsquirss either 
that the purchmer go to ridiculous inspection extremes 01. lower his 
bid to  cover the risk contingency. For example, the purchaser of 
cloth advertised on a price per pound basis, in ordw VI pmtect him- 
self in & markat where cloth ia always sold by ths yard (excspt by 
the Government. apparentlg), must weigh the cloth to insum he gets 
the number of yards specified in the item description.'. The buyer's 
inspection must even extend to gmds not yst ascertained under the 
law BS tha Tenth Circuit percei.;es it;6 to film which must be exposed 
from the roll under the holding of the Court of Claims in the Varkell 
case? to thousands of feet of steel cable rolled on four mlls,'E to 
radioactive material buried beneath the ssrth even though actual 
inspection of such material w u  admitted bg the Court of Claims to 
be an i m p i b l e  task? and to the inside of B mobile unit even 
though it was loeked and bmrded up during tha impection period.QD 
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no attempt to inspect as i n n t d  even though inspection wm not 
practical. Thus rrhere the Government ad~ertis .4 "Steel, Scrap. Cast 
Steteel" which turned out to be 3 9 . i  percent malleable iron, a cheaper 
item which differs from .tee1 due to carbon content ahich can only 
be discorered by microscopic exmination or chemical analysis, the 
purchaser rrae "held to his bargain." This was 50 eren though B state 
court precedent wa3 araihble where a warranty was fousd in the 
desoription of blue ri tnol n-hich turned OUT to be d tzburge r  vicriol 
regardles of the opportunity for mspectian.Di The Court of Claims 
wss not sympathetic to the stsal purchxser who made no inspeetion, 
holding that he was requlred to "make the sort of inspectian that 
was effectual" and having not even made a dsual inspection he w&s 
left v i th  ')no room to ~ompla in . "~ '  This same sentiment had been 
s r p m e d  many )-ears before bg' the Court of Claims when it ob. 
served that "if plaintiff neglected to embrace the opportunity offered 
i t  to  inspect and purchased the pmpeny without doing so, with 
notice that it bought at its own risk, it craated by its ovn negligeme 
the situation from which It now meks relief."@B 
(e), Hidden Dejecta wad Imposeihility. Although there is much 

autholity to  the contraly outside the G o r e m s n t  surplus sales 
area:- fde ra l  courts and boards have refused to  relax ths rigors of 
the inspection ru l inp  just because a defect is hidden. In thB appeal 
of John Gullotta lo" the Armed Serrices Board of Contract Appeals 
conceded that inspection aould not hare revealed a. defect in a 
tractor sold by the Gorernment but refused & m e d g  to ths pur- 
chaser. The Court of Claims made the s3me admission in Alloys & 
Chemical Pmp .  v. Trilfed States In' where buried radioactive mate- 
rial vas sold on a lot bwis and only 55 per c m t  of the edimata was 
delivered. 'The court construed the inspection and "as is" clausas 
togethw and said: 

SOP mag tha eonaequenee megation of NBTTBD~Y oe puanutYl 
an "as Is" sale be arolded bRBase lnairetlon VRS Irnwe~ible. The 
wastes here, hlghi? radloaetlw when generated, admlRedlY Is7 buried 
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beneath the earth Prosmet of an inspeCt1DD Eveh as mDht  hare been 
of an1 ~ a l u e  LO the eratwhlle bidder In eao0rmmg [the Oorernmenl'sl 
estimate tias nonexistent Seierthelers. B vendee in an "ss 16" aale 
mar  not ~ e ~ ~ r e  peeoren premised on a ranance berrreen estimate and 
actus1 quantltles bmavse ins~ection  nor l o  conclusion of the con. 
trset wsb an absolute P ~ Y S ~ C B L  imWE8ibilltr. "' 

If, in fact, the sales contract ir completely unambipous and the 
buyer realizes he is buying on B "grab bag" basis and c m  protect 
himself by a price contingene? in his bid. the John G d l o t t a  and 
Alloys cases cannot be faulted. Haweyer, the contmcts &E not that 
clear. The bidder generally is confronted w n h  & detailed description, 
often containing e3timetes which gc far beyond the need for identi- 
fication. In  thoss situations ivhsre them ie ~ a r i a n w  between the 
descriptions and estimates and the Goremment is in the superior 
position to make an accurate descnprion or estimate, the nacural 
expectation enpendered in rhe b u p r  1s rhat the Gorernment m r -  
rants canformancr. Admittedly, nomecopnition of warrant? negation 
in such a situation might not change the result8 of ~ n r h  cases BS 

AlZoyi as the d e r  RBS probably in no better position thnn rhe buyer 
to m~ertain rhe true facts. However. application of such a nile can 
cause a different m u l t  irhere the Government does h a l e  the m i m s  
of ascertaining the tiue facts at  its daposzl. Conreriel>-. no dithrsnt 
result would be reached by applicntion of the rule erprewd in 
Alloys that because of the disclaimerz a buper can iierer recorer 
even though reasonable inspection for rhe buyer is impmible OP 
would not reveal the comp1a:ned of defects. 

ih , .  Cmss Ii'hrre inspec t ion  is Impimt~cahle  or Deried. Having 
cited and discusled c ~ s e s  where a plea that inspection was impassible 

disclaimer, i r  lmrdlp seemi necessaq 
n IS ~nconrement  01. ere11 exrremelp im- 
111 srands 111 full force. T i thou t  finding 
e b o n d  expressed s>mpathy for  a pur- 
closed 111 welded shut metal conrainen 

which turned out to be lienner t h m  the Go~ernment  estimare and 
thus yielded on11 R fraction of the estimnred veiglit of rhe fluid.'nn 
I n  rarkell die C o u n  of Claims apparenrlx harbored no similar 
SellTimem \~-lllle enforcing rhe inspection clnuae even though inapec- 
tion would 11~1-e ruined the film p r d u c t , ~ o *  
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Two federal district courts have indicated that where s full and 
complete inspection is denied the inspection clause is ineffsctirs."s 
However, the Comptmllw General, without a trace of feeling, had 
&ken ths poition that wen if the Government agency does prevent 

bidder from inspecting, the bidder nonethelm beam the risk of 
IOBS due to misdescription by the It i s  mliksly that 
this extms position Will stand the scrutiny of m y  federal mrt. 
Such a Government action is a breach of & Government obligation 
to disclose, if not bad faith conduct and tantamount to fraud. 

(0). F r a d .  Bod Faith. and Superior Kmwledge. The f w t  that 
h w h l e n t  r s p m e n t d o n s  relied on by e. buyer w e  tationable in tha 
face of m inspection disclaimer hardly requires citation of author- 
ity lDv and no discussion. Khether or not bad faith on the pmt of the 
Government will have the same resulc is more conjectural than might 
be supposed. Dicta contained in one United States Supreme Court 
surplus eale cas& indiocttej that g o d  faith in making estimates is 

In  United States T. Hathaway the Sinth Circuit Court 
of A p p d s  cites that  Suprema Court case in stating. also in dicta, 
that "fraud, overbearing, superior howledge or , , . unfairnss" 
would make & Government surplus sa le  mntrwt roidahle>le.'Os The 
Comptroller General has e a p d  the opinion that in the absence 
of bad faith, disolalmer provisions will be applied."o Interestingly, 
no Government surplus sales contract case8 where the defense of bad 
faith has been succsssfully raised have been found. Howerer. because 
of the frequency of the mention of a gmd faith qu i r emen t  there 
=me little doubt that gken  the right fact situa.ttion relisf a d d  be 
affordfd Them i s  same basis for expecting that the fact situation 
would have to depict an unasoidabls conclusion of b d  faith in light 
of Panam 1'. Cnited States."' There a. warehouse employee dis- 
plsyed towel samples which were n8w and clean just as advertised 
and split open six or mven bales in such B manner ae not to disclose 

IDD 881 1S.D. Cal. 1881): . .. . . .. 
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that the edges w m  stained by the tm paper the? were Trapped in. 
TTIehen the bidder aiked to i c l e c r  unopened b a l e  ar random for inspec- 
tion he has told thnt the cnntracnng officer nould hare  to authorize 
it.  The issue of bad fait!, m ~ s  not even diqcussed as the Court of  
Claims decided the caze on the isme of lack of authority in the 
nsrehauae emplope to  make R sale by iample. The facts paint a 
picturn of bad faith a h i c h  should hare been imputed to the contmct- 
~ n g  officsr through the  e a t  of his agent. 

Gmd faith. or the lack of ii. is an issue that i3 often Intertwined 
r i t h  that of snperior knowledge. The duty co d i s c h e  informerion 
knorii to rhe Gareinment bur nor rensonably aradnble to the con- 
tractor is the basis far  the concept of supenor knowledge. A breach 
of such a dutp can also be considered an ac t  of bad faith. But. RS in 
the caw of bnd fiirh. nhile thr concept of superior knanledge is 
mouthed, no surplus d e s  c n i e s  ~pp lp ing  ir hare been found. In the 
P a ~ o m a  case t!ie issue of fa.lure to  disclose vas presenr in that some 
of the ton-els were rnildea.eil by n water o~erffon- that the wnrehoua~ 
emploj-ees r e r e  aware of but the court would not impute t l x  knorl-  
edge La the officer 111 charge of the ide.  Hon-erer. that i m e  was not 

Id,. Bl te i~nt ion  Af ter  
plus sale? contract rhe 
loss subsequent to  the g 
pnor t o  rernoml after 

the issue &a to whether rhe Iiu>-er assurnpd the risk of alteration of 

S" 11 standard I'nrm 11IC. Jan 1370 eddltion r h i t h  read, ns 
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the property between his inspection and an r rd  of the contract. A 
federal district court in iiorth Carolina in 1956 dismissed R GoTern- 
ment suit %gainst R purehnsrr n-ho refused to  pay for ropa which vas 
purchased by ths pound and wgs dry when inspected hut ~ a 6  made 
substantially heavier later b? heavy rains."' The court did not dis- 
cuss ahether the disclaimers required th8 buyer to take the pmpwty 
in the condition exking at time of sale \ir B vis time of inspection 
but instead found an implied warranty by the Gorernmenr that 
material a d d  be delivered in the same condition a i  inspeered. 

rerlooking the fact thnt the inspection clause c a u p l d  
is" disclaimer is generally viewed as negslting dl we.?- 
ther or not the reasoning fits into a neat l q n l  plgeon 

hole, the result is reasonable and equitable. The same result could be 
reached by &ppljing a good faith requirement or merelq- interprer- 
ing an ambiyicg against the drafter of the contract. However, re. 
plrdless of how reajonnble the rule is, it most often ha3 been of no 
hslp to the purchamer because of the extrams difficulty exparieneed 
by purclmers in carrying the burden of proof placed on them. For 
sxampls, ahere automotire parts  ere sold as sets and the invitation 
for bids stated some parts m u l d  be missing i t  was necmaq that ths 
purchaser produce substantial sridence 8s to what items nere present 
when he inapwtd. Withont cmnphte inspection he was unable to 
do this."i This burden beeomes even more onemus in the c u e  There 
coniplete inspection is commercinlly impruticablo such as whare 
large amounts of cable, wire, or film is sold bg the roll. The BSBCB 
also applies st r ic t  eridsntinry standards against the purchaser of 
machinen- and vehicles that are being sold as wrap. Often these 
items have =ma nsabl8 components ahich are not listed ~n thhs sales 
literature but nwenhaless are risible to ths purchaser when he 
inspects. Khen  he subsequently finds such item hare been removed 
prior to delirery, his hurden of proof is horrendous. The attitude of 
the BSBCA, although not ierball.llg e s p m d ,  seems to be that 
inasmuch as the purchaser is b u p g  scrap bg the pound or lot the 
purchaser's intent is to obtain so much of a basic metal or metals. 
Thus, the reasoning is that the purchaser is not hum &t all hj- re. 
m o d  of mme small items if the sale is by pound and hurt very 
httla where it is a. lot sale. Accordingly, n heaur burden should be 
imposed."B This ignores the realities of the "junk" business. It may 

. 

. 

~ 

"' Z'nitpd State5 7.  Blake. 181 F. Supp 78 (ED. J.C. 1958 
"'bmericm Auto Pert8 Co Inc.. i. Cnifed Stares 162 C t  
'" hlrrr7aIt ArWclatM and >lnnofacfuring Cow . k B C A  

WB. 30~2. nnm'a ~n reconatamtion, 61.2 BCA 32 
alle%pd that afte? Insmllon and before award c~r ta i i i  parts were r e m n r d  
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have been the companrnts that caught the purchaser's BTB upan 
inspection snd made him rrilling to risk a high bid. I t  is not incon. 
ceirable that the components m r e  left an as a "STwteneT" to get a 
buyer. In  fact, it 1s the penonal experience of the author that this 
w&i done by the T.S. A m y  Di rpas l  Agency in the Republic of 
Tietnam and bitter cornplamto  re generated Then such "gwdiea" 
later c m e  up miaing, a ver). c o r n o n  mcurrence due to extensire 
Imting. 

This pmblem has not been mooted by the present "Risk of Loss" 
clause because rhe remedp p ro i idd  is merely an adjustment in the 
purchase price. Predictably. this adjustment would be based on the 
umt pnce and the unit price baing based on migh t  would yield an 
adjustment which would riot correspond to the rslu8 plaeed on the 
missing or damaged component by rhe pumhaser when computing 
his bid. In  addition the biiden ail1 still bs on the purchaser to  prore 
the actual condition of the property at  the time of inspection. 
Although it eanrior be contended that the ASBCA r e f u w  to recog- 
nize thar alteration aftw inspection of B %la item merite an sdjust- 
ment to the purchaser eren absent the c u m n 6  "Riak of L m "  clause. 
i t  can be I-alrdly obxrwd that seldom doej a. purchaser meet the 
eoidentiaq standard required by the Board."' 

3. Protecting the Piihl;c Tveosiiryl inspection Claw63 in Son. 

The First Circuit Court of Appeals in K m p p  U. F R A ,  a c ~ s e  
invoh'ing sale by the Federal Housing Adrninisrrarion emphat- 
ically denied the applicarion of different d e s  to surplim s a l s  than 
those applied tc prirate litigants I n  holding in faror of B purchwr  
suing in the face of inspeotion prmismna similar to those ~n surplus 
personal properr)- sales on B breach of wanantg theor). where the 
BHA had adrenised that garden type apartment pmject con. 
tained 100 garages and. in f u t ,  onl) mntamed half thhat many, the 
court stated 

P e r c o d  Property Contracts. 

from Scrap aimraft  and Mused to p a s .  honeier. he later agreed to 
remore the Item3 and nought B M u e t m n  In nrica baaed on B re lghf  reduction 
The ASBCA denred i lmp l i  on the ground tiyit the purchaser had inayecte.3 the 
alrrrsif and that the \\eight estimate. I f  B a a r r a n r i  a a ~  neg8t&l : Elllr D 

lnspeellon and that  the contractor onlr received 200 boles. VlIhoYf the Govern- 
ment sdml*alon II is Pwdirrsble that the rase uDuld hare been treated BQ R 
VBrIatlOn In pYBntlfg llsbillfg f o r  vh lch  was dlsclsimed by the ''sa id"  prorl. 
nlon See 8kinay  Air Parts C o .  Inr. ASBCA Sa 11811 87-1 BCA para. 6306 
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The district court appeared to here _me feeling that disclaimer 
promsions in B government contract were ro be more favorabli  con- 
strued bRBUSe " i m w d  to protect the public treasury '' When the 
government goes Into t he  market place i t  muat go BE erenone eke. 
The public LIPBIY~  map be p iomted  b r  eonditions imwosed by Con. 
meis. or by lawful rernlafians. . . . but if rbe matter is left Lo 
contractual pmrlsions and to the eOUrtb. si1 pBrtleS there musf stand 
allke We cannor re-ize one rule for tbe gmernment and another 
for private Iltlganb."' 

In  reply to the Government's argument llp that the sratement that 
the project contained 100 garages VRJ an estimate and not a warranty 
based on the Y a g u i ~ e ' * ~  and Lipshiti 111 cases. which involved sur- 
plus personal property sales, the court said : 

We doubt whether the sale of B slngle piece 01 real eBtBte by the 
FHA, whme m l a r  busioew must nResasnll include diipoainp of 
property. i s  In the eafe~ory of B ~urplus a l e  But more imp0rtant. 
the Proper test l e  not surp lu~  rersus mme Other kind of sale, bur the 
more general one of how It is remnable .  undei sll the elreumatanees, 
to understand Pbst  is ,  arguably, an affirmation of fact. While the 
nsTme of the zale Is no doubt Included among the relevant factors. 
so ala0 are the deEnitene8S of the language used and the apparent 
abllltg, or Inablhty, of the seller to 89ceruLin the BetUsl  isetd There 
is a wlde. obrlous dlfferene.  for example. between the government's 
a t a l m e n t  of the "appror~mate" total weight of E Y ~ P ~ Y B  Junk metal 
IDeated at a number of forb. . . . end the Bat statement that a eertain 
B t N c t Y I e  bas rentable garage awe for 1W c&r& We esnnot regard 
the latter a0 its face 88 Boything but B msltlve atswment of known 
fact." 

While the First Circuit purports to Eject any LLprorect the public 
trea8ury"concspt in delation to Gorsrnment salss, i t  is hard to dispel 
ths suspicion that most federal courts have that or some sirnilax 
elemsnt in mind when spplying the law to su rp lu~  sales. I t  also seam8 
apparent that the muns and boards agree wholeheartedly that the 
sale of surplus psrsonal property is in 6 special category. The dis- 
claimer provisions of the Kmpp cas6 do not substantially differ from 
the standard surplus personal property sales contract. The inspeetion 
clause sts*ed that "those intemtsd are expectd to acquaint thsm- 
salves with the property and to dsrelop their own expectations as to 
rental Income, operating expensss, ek." I** The "BS is" equivslsnt 

"'KNPD T. Federal Hou4ng Admmiitrallon. 2sj F.2d g33, MB (1st Cir 1W1) 
- 
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out that 7 < m p p  is not R C R W  There t h  purchaser h e x  or should 
h a x  knoxn the  trw facrs. This comment h w  inox applieabilirr to 
the ParBel l  situation irheue the sales desoription stated that rolls 

In  the one case the purchaser could hare measured one garage and 
rearonably nssumed rhe  orher ninetr-nine  ere the same a i  easily a3 
tha cloth purchneer could have neighed on& pound of cloth and 
aesumed the yardage therein vas represenratire of the rest of the 
cloth. 

Caum of Clmnrs from findnip ii breach of varrantp whem B site 
mspecrion xould not hare revealed the locnnon of connectinp xater 
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mains because such mains vert not in existence at the tiins and there 
were no specifications and d rannga  available to the contractor. This 
situation ~ e e m ~  to be no diffarent from that in tam sale contracts 
where future generations hnrs not yet been ascertained and cannot 
be inspected. Although & eonstniction contmctm cannot recover for 
his miiealculated cost \There a duty to visit the aite was imposed and 
that riait rrould have rerealed conditions which formed the basis 
far the cost f i~re ," '  he is not similarly "out of court" if rhe Gor- 
ernment prerents him from examining rhe or if the inrestiga- 
tian rrould not have rereeled the true condition.'a0 

I t  is submitted that there should be no difference in legal cons -  
qusnces due to  a propert? description in B surplus sales contract and 
8 site condinan dejcription in a constmotion contract There an 
inspeotion c h s e  i s  included in the former and a site inspection clause 
in the latter. In Dvnbar 8. Sd7iz.an Dredging Company 2'. rnited 
Statesla' a contractor signed a contract to do oertain dredging in 
the Siagarn Rirer at a certain price per cubio yard. The specific&. 
tions deacrihd the characrer of the materials to be removed as 
follom : 

The mafedal to be removed le bellwed tc be @and, c l s ~ ,  grayel. 
and boulders, but bidders are eapeled To examine the irork and dRLde 
for themselres BS t o  i ta  character and t o  make their bids BcC0rdingl.v 
8 8  ihe Onlred Sraien doen not marantee tbe BeCUraCy of thl3 
dem4mion.l" 

In  spite of the erculpatoq langwge, the Court of Claims allowed 
the contractor to recorer additional costs for dred@ing hardpan 
Thich "83 almost two-fifths of the total amount eaearatsd. The site 
inrestigation lanmuage did not negate the warrant\. that the descrip- 
tion VRS accumte because the short bidding p e r i d  rendered an inrssti- 
gation by the contractor imprncticable if not impossible dus to the 
"prohibitive" Cost ta get equipment to the site in the dead of Tin- 
ter.'bi Cas8 on surplus sales never t d k  abouc prohibitive cost of 
determining the length of steel cable r o l l e d q  on numerous rolls or 
of determining the condition of numerous bales of towels or jackem. 
The impossibility and impracticabilitr cases in ths surplus sales %rea 
hare been accorded much differenr trtatment. Whether or not ths 
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"&s is" c l ~ u s e  so bolsrem the inspection elauae 8s  t o  maks the differ- 
ence d l  be cansidered during the discussion of rhat clause. It \rill 
be noted nt this point that rhs Forrmment has  successfull>- limited 
its liability for defectire apec:ficntions by wtions that indicata to the 
potential contractor that there me dircrepanem and the risk is on 
rhr contmctor:" The ASHCA l iar lreld that nn exculpnory clause 
protected the Gorernment from liabilit 

respons.ble for their B ' Hoverer, the  court^ sometimes tend 
to strictly construe bro on$ which try t o  allmate more r i i  
to the contractor t h m  the mud thmks fair under th6 circumztanees. 
I n  .Uo.im'wn-Kfiuiisan Co. P. rniteil States the specifications pro. 
vided that the submission of a bid m u l d  be prima facie widenee 
that the bidder had examined the site and vas ',sntiafied ai to the 
conditions to be encountered in performing the work as scheduled 
. . " The Court of Claims stated that:  

y held In comparable clrcnmstsncee 
nd-suiting th8L the ~orernmsnf  d e s  

not guaranree the staremeor8 of fact  contained in the PpeelReaflonb or 
draalngs or reyuinns the bidder t o  Iniostigste the site and S B I l s i r  

himsell of condlaonr, e f a . ~ e n n o f  be glren rhrlr full  literal reach and 
do not rpliere the roPernment from l l ~ b l l l ~ ~ ~ ~  

Such restriction of the inspection and " a ~  IS'' claoseei in the Govern- 
ment surplus snles contract has not yer made its appenrance. The 
question remains. vhether there 1s R basic difference in the tppe of 
contract. The author feels that ~b.e  coume haw not pet articulated one 
although the? are  quick to refer t o  the "peculiar" nature of the d e s  
contract. 

B. " C O S D I T Z O S  A S D  LOCATIOS  O F  P R O P E R T Y "  CLACSZ 
1. The Clause. 

The stnndsrd "8% is'' disclaimer used in Goremment surpliis sales 
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contracts is entitled ',Condition and Location of Property" and reads 
BS follows: 

Unless otherwise ~pecltleslly prorlded In the Inrltation, all Propert5 
listed therein is ollered for sale "as Is"  and "where i ~ "  The deaerlp 
tlon of the propeeng 8 Dared on the best IOformstiDn BIaIlable t o  the 
a l e s  ofice. Horerer. unless orherrlie speellcally provided In the 
Inwlatmn, the Government makes no aerrant?, express 02 ImDBed, 81 

to Quantify, kind, Character, qual l f~ .  welght. size, or deSerlptlon Of 
mi of the property. or I ts Btneba for any YSe or pulpme except 88 

pmvided in Coodlfiona So. 12 and 14 Or Other eEelal eondinon8 Of the 
Inrllstion, no rques t  for adjustment In mice or far reeclbplon oi the 
male will be considered. Thia 18 MI B sale b y  8omple.'- 

Essentially the S B ~ B  clause ha3 been used in G o r e m e n t  surplus 
mlm contmcts for the past taentg All surplus sales cases 
discusred herein unles  othemiss noted contain the above or substan- 
tirtlly identical clauses. 

B. V d i d i t y  and Scope of Clause. 

/a). Quantity a d  V e i g h f .  Whether the expression of a weight or 
quantity in s Contract constitutes n warrant). depends on the clrcum- 
stances and to some extent rhe method of sale. The property may be 
sold per piece or lotted and sold on B price per lot or on a price per 
unit within the lot basis. The practice is to lot similsr items together 
when eapeoted returns for individual items me too lox to warrant 
individual offering. or where transpanation rates or peculiaritias of 
the particular trade lotting will enhance the d e 4  value of the prop. 
enr, The Department of Defense mstructs its sales pemnnel t o  sell 
b j  price per unit to the extent practicable and in conformance with 
trade practices of the relevant a m  and that sales on a price per lot 
basis will be held to a minimum and onlp when quantities and dollar 
values a n  so small that the admimatratire eost o f  segregation and 
sale as individual i t e m  will exceed the anticipated proceeds of 
sale."' K h m   ale^ &re made on B price per lot basis the sales ofice 
1s dincted to state the ctpproximate quantity of the material in the 
lot."' Because of this practice B purehaaer a h o  rccaims less material 
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for breach of m d l  
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with an estimated 4500 garda per tube but yielded 4,000 yards; (3)  
cloth IT-W sold by nriglit and the estimated yardage figure vas p o w -  
ly orerestimnted."' Thus it is that even in the absence of a didaimer 
it is often difficult to coniiiire B court thar the expression of a quan- 
tit>- amounts to  B imrranm If the sale is by B definite quantity then 
the Gorernment must delirer thar qosntit?- or adjusr the purchase 
price.zs0 decordinglp. in the abore cases Lhere ia good authoritp that, 
absent R "Tariation in Quantity" elauip or the vords "about" or 
8 c m o r ~  or less" or the lik8Y- the Gorernment rrould hare to delirer 
the stated number of rolls. tribes, and pounds and where the contrac- 
tor and rhe Gorernment made R precise count before delirery and 
then failed to deliver thar ammint the purchoeer rrould be entitled to 
8. price Howerer, where an "8% is'' disclaimar is in- 
eludad nhich epecificrtll>- mentions quantity nnd migh t  the Govern- 
ment can delirer far lesa thin the estimated rreight and the permitted 
percentage of rarintian in R sals on a price per unit of weight basis 
and itill be liable only far R refund of m y  payment received which 
exceeds thnt ainoimt computed by multiplying the &mount delirered 
by the unit puxhnse price.'83 The more logical approach is that war. 
rantg disclaimers do not reach such a case. The delirerg of 8. qumtky 
which is more than an accidental ranation arising from slight and 
unimportant B H C ~ S S ~ S  or deficiencies, or which do not corn& rrithin 
stated percentages in a rariation of quantity clause, 1s equivalent to 
tendering en item that differs in identity from that bargained for 
and R breach of contract.'*' 

( b ) .  D r r t . i p t h t .  The standard clause purports to disclaim all 
~ 
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wmmnties of kind, ehsraeter, quality, size, and description. T h b  
lattsr t e r n  is broad enough to include sll the p d i n g .  At common 
I m ,  absent % disclaimer, the sale of g a d s  by a particular description 
of quality imported B warranty that the goods w e  or shall be of that 
de%ription.'"J However, the descriptive statements had to be affirms- 
tions of fact and not expression of opinion. Alm, parties could by 
express provision in the contract relieve the seller from libbility on 
m y  w a m n t y  of conformity to In addition a warranty 
of description K&S held to be repudiated by e. sale on inspeotion with 
certain exceptions BS diseuasad in Sffition 111 B. In  line with th- 
principles the "&s is" clause coupled with the inspection chum in 
surplus s a l e  contracts have bean strictly applied to succassfully r% 
sist suits b a d  on rnisdsscription. Recovery has been denied for imps 
admittedly misdesoribed as being in p d  condition;"' for cloth 
advsrtied 88 moleskin which K&S actually cotton drill; 161/ for auto. 
mobile differsntials described as unused which in fact were ~ded;'~' 
far aircmft described &B ineluding % great number of component 
parts where Some minor parts such a8 a clock and h a m o m  phone 
wem not delivered ; 'M far b a n d a p  d w r i k d  white whioh turnad 
out to be bmwn: 'W and on and on, hd infinitum.'*' 

U.hlorae s. Moore. 83 >re. 473, 22 A. 362 (13911 (holdlnr tbat  a C0nLm.d to 
d d l s e r  ice ol a cei.fsm detcrlbed 9Ualrtr and thicknebs vas an n D W  wa-D@ 
that the iee when dellrered wovld be of mcb wdltg and thleknees!. The Unr. 
~ O B M  SALE@ ACT Sr. 12 treat8 B sale of g o d s  hF dererlptlon as Bn Implied 

"Bumtlalaod SbipbUlIdlng Co. i. BBlde Steel Prducta Corn., 273 F.2d 562 

"'James P. \Vohl, ASBCA bo. 10556. 661 BCI pBra 4 1 5 .  
- 3  Comp. Gen. f f lB (1824!. 
'-Ellis Broe.. Inc., v. Dnlled Sfafes. I97 F. SUPP. 881 l0.D. Cal. 18811. 

wBTTanty. 

( D .  Del. 1922). 

"WW A. B U ~ ~ ~ D Z ~ .  ISBCA SO 4417. 6a2 BCA wm. 1829: contra. a & 
8 .\lachinem Co., ASBCA So 5707, BC&2 BCA para. 2720 (the Bard Bpwrentb 
d 1 1  Bnd a diflerenm In Identity betseen that bought and that  delivered sbem 
the misaing parts are more than minor In nature, ePBentIQl to the fundlonlng 
oi the item purchased and thvs part of the bssia ol the bargain). Bee IILBO.  UI- 
pUbllshW C o m ~  Gen. DR. B-157206. JUIr 19, I%, where the dieclsimem we% 
~nsuccwsful In B case  here the crmditian of ymmrts desenbed na fair but 
in fact 9 8 8  junk. Thla apwars t o  be an identity caw 81w. 

">I. Berger Compaw P Pnlfed States. 188 F. 8 u ~ p .  22 (W.D. Pa. l%1! 
-&'e8 American Elssfles 7.  Dnlfed Biatea. 137 F.2d 108 (2d Clr. 18501 O W 1 .  

denled,  342 U.5 829 leandltlon. solled eiQBtlC YlraD advertised &a Ween. drg & 
s t m ~ y h t " ) ,  Job0 Gullafip. ASBCA Sa. 1M26. fyl BCA 4891 ieondltlon: 
f r s c t~ l  sdrertISed BQ used and In poor condition but Said notbin% about S. 
eraeked maln bloek. esmshsft and flmlng wars broken Sod COnnffting rods 
scored beyond rwalrl: L'nmted States P. Honman. 219 F SUDD. 896, ( E D .  X.Y. 
1983) icandlrlon: jacket8 adrertlspd a8 unuied and 152070 were used) ; Parton- 
hIirchell v Iimted Stares. 146 Ct.  Cl. 502. 172 F. SUDD. 463 (1958) (kind;  
eharaeteriatlee: ~ s l e  of "Steel S c r a ~ ,  Cast Steel" vh ieb  fumed OUf to be 49.7% 
malleable iron! 
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3. Eetent to V h i c h  Risk is Shifted t o  the Purchaser by  the c'As la" 

Just &s there are cases Khich refuse to enforw the inspeetian elaus8 
&s e. blanket, impregnabla, bastion agalnet warranty so &re them cir- 
aumetanceS under which the "BS 1s'' d!sclaimer coupled with the inspsc- 
tion clause rill not be enforced. However, the tmnsndow burden of 
the purchasar in obtaining such s decision is illustrated by e. Comp- 
troller General opinion wherein the purchaser pamded a number of 
defen- and then had to quickly dodge as th07 were glibly hocked 
20wn."~ The inritation in the eass contained & chemical andysis of & 

metal product which prored erroneous. To the argument that the sur- 
plus sales mnt rad  TBS unconsciomblbie, the Comptmller General re- 
plied there =as nothing in the solicitation to show the Government 
WBS attempting to clandestinely take advantage of the unmarg. The 
instant case fell short of unequal bargaining position cases w h m  it 
was clear the seller attempted to hide the warranty disclaimer from 
thoss who couldn't match wits with the seller. Secondly, the pur- 
chaser contended ths metal was so defective as to oonstitute & failurs 
of consideration. Sot  so, said the watch dog of the Gorsrnment purse 
and the cases cited b>- the purchaser to support this argument were 
dismissed because then facts showed deliverry of s product diffeerent 
in identity from that bought. This mas not such a case. Section 2-516 
of the Uniform Commercinl Code vas held not applicabls hmse  
i t  was interpmted to pmteot a purchaser from unarpected and un- 
bargained for language of disclaimer by den?ing application of the 
disclaimer w h m  the language wu inconmtent with an express war- 
rants-, Hare, according ro the Comptroller Gensml, the desoriptire 
languags mi not an express v z m n t y .  Thm appears to h boot. 
strapping, as the opinion seems to say that the w a n  the descriptive 
language was not an express warranty vas that there m.8 B dis- 
claimer saying i t  was not. The UCC provision has no meaning at all 
if this reasoning is followed bscauae there nwer would be an ineon. 

Disclaimer. 

- 
-"l7nDUbll*hed ComD. Gen Dec. B-183005. 2 April 1RBS. obm'd on r e c o n l i d .  

rrolwn Cnpublished Cornu. Cen. Dee B-183W6, 30 BeBt 1883 See ala0 Philip0 
Brothers GSBCA So. 3039, 7W2 BCA D B ~ B  E463 and 70-2 BCh ~ 8 1 8 .  
ItYngslPn eoncentrate described B J  eontoinlne 731170 tungwen friorlde and 
cantalned 10cc I s s l :  purchaser who farlM t o  make any Inspfftlon. v a s  denied 
rehei) 

"'UCC Ser 2-316(11 proaides 'Words or conduct relerant to rhe creation of 
an elBlRlr s a r r a n t l  and i n r d a  or eondiet rendmi to negate or l imit  rarrsnfp 
shall be conatrued rhenever -sonable as cun i i~ ten t  xith each o the r ;  but 
8UbJ-f t o  the prorulond of rhx  Act on D B m L  or eStTinP~c erldrnee (Jeerion 
2-205 I nerarloll 01 l lmltarlan Is  ~nogeretli'e to the extent that such eonafruei~on 
IL unreasonable 
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smency betmen B dmli.lanmr and an  express m r r a n t r  if the dis- 

the Court of C l a m r  considered a contention of mutual mistake in 
that both the purrheser and the Government had thought that all the 
steal from huge underwater dnm locks could b snlraged rrhsreas 
onlr half actually could b d r a p e d .  In  rsfusing reformation the 
oourt said : 

IlutUBI misfake revdPrs B sales contract roldsble on11 I1 the palfie8 
hare not agreed among themielver thar the risk of Pwh mlsrahe shall 
be aasumed by the pilrehaaer It cannot be doubted that the 
garties C B ~  control the matter br agreement A Part.? to B eonfiset 
may R J B U ~ ~  the i l ik  of every chance wcurrence.'" 

The court concluded that the parties had shifted the nak to ths pur- 
chaser by ths "8s is" and inspection C I U I S B S , ~ ~ ~  The Boards of Con- 
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tract Appeal refuse to consider mutual mistake contentions on ths 
basis that they do not hare jurisdiction to afford equitabls rali8f.'as 
The Comptroller General, an the other hand, recognizes no similar 
impediment in considering requests for rescission or reformation. As 
recently as March lDi0 that office has refused rescission for mutual 
mistake af fact where a purchasaer bought crane and found out later 
he could not remore it from the agenc 
which fact neither the buyer nor the G 
s ~ l e . " ~  The opinion held that the "as 
the purchaser. 

While recognizing thht the surplus sales dirlzimers bar any relief 
to the purchaser on the ground of mutual mistake, the Comptroller 
General has pan ted  relief in mistake in bid caw asserted aftsr 
award where the Gorernment either knev or should hars h o w n  of 
the mistake."' Of m u m ,  in these ewes the dixlnimer newr bseames 
operative. The result of Government knowledge that the bidder is 
laboring under a mistake is that acceptance r i l l  not result in the 
formstion of an enforceable contract.'Tz 

The refusal to allow mutual mistake of R material fact as a defense 
ontract cmnot be faulted. Except in bad faith 
description C R S ~  inrolrss a mutilnl mistake; the 

contracting officer thinks that the description does describe the item 
sold and the purchaser, often through failnre to ~nspeot, as~umee the 
description is wcurizte. The expectation of the parties 8s to alloe&tirian 
of risk riould be completely frustrated by an? other mrult. 
(6). Ident i ty  vis d i i a  Demriptim. A s  early 8s 1931 the Court of 

Clams recognized a rule 111 Blue Rihhm Prodwta Co. U. rni ted 
States. that ths standard inspection and "BS is" disclaimers h m e  no 
application r h m  g o d s  different in identity from t h e  dwcribed 

pointed onf that B 'mutual mistake 81 t o  a fact  01 factor. even a matprlal m e ,  
r l l l  noT eupgorf relief li  the confr.~cf pute We rirk of such B mlstake on the 
mrti  asking reiorinaflan . , or normallg If the other parr?, though a ~ a r e  of 
the correct fsels Rould not hare agreed a t  The outset to the rhanae DOT 

nought . . ' Elinnin > I ~ ~ f e r l n l a  Co. r Vnited Statpa. . . . 312 F2d 408. 41%:' 
1c 3lelropalltan \ l ~ t a I ~ ,  Inr , I S B C A  S a  6741, %&2 BCA para. 2374: We88ex. 

In? A S B C I  So. 7003. 5%2 BCh para. 2292: Albert Ohralik CRBCA Bo. 2746. 
0rCl B C I  para 7633 

"'rnpubllsh~ri Camp, Gen. Der. So B-18-35 20 Yarch 1970. 
Tnpubllshsd Comr.. Gem. Dee, Bo. B-170855 IO +or. 1070, (bid x a s  53 times 

81 high BQ the mrt h ~ ~ h e s  bid because the ~urchaaer thought the item Identib- 
~ s t l o i i  number referred t o  a mercury trm hsttew and not alkaline) ; cnpub. 
llrhrd Camp Gen Dpe. So E-15S146, 26 SOT.  1888 (high bld ~ 8 %  in line a i t h  
the p ~ i e e  for B hrgher ~ u a l i r y  of 3 e r a ~ l  

i lIaEelt.  Hodgklne k Clarke Ca 7 ,  Rwhester. 176 T.5. 373 (10WI : 42 
romp  G~~ 723. 724 (iffis) 
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in the invitation are delirered to the buyer:" Ths buyer was allowed 
to reseind and recover his deposit. This rule wm followed by B 
federal district court in 1-nited Statea 8 .  Silverton whsrein the judge 
likened ths situation before him to ordering apples and getting 
oranges. The First Cirouit Court of Appeals reversed, not thinking 
the fwts fit ths rule, but nevertheless approred th8 rule which has 
since been picked up by other court8 and boards and labelled the 
"orangw far apples" rule."' Sereral di3triiCt courts and the SBcond 
Circuit have indicated they will not follow the l'ormgw for apples" 
mle. Ths latter court considera the lark of idsntity as nothing more 
than mutual mi*take and in such B cas8 the dirlaimers c l e d y  shift 
the risk"' Hoxever, i t  must be observed that ths oourts rejecting 
the identity exception hare done so in c&sw whsre ths court could 
hare reason&bly decided there T ~ S  no essential diffsrenee b t w m  
the dsscription and the delivered item. In  rnited Statea v.  Hoff- 
man jackets were described 8s "unusad" and 15-20 per cent wem 
used. A California federal district court"' mjeeted the ru ls  in a 
case where auto differentials r e r e  also described as "unused" but in 
fact were urd.  In  Dadolm'en Ezpport Corp .  e.  1-nited Statea where 
the Second Circuit disfarared the "orangas for applas" rule, the 
item delirered r a s  rope which could not be used for the itme pur- 
pose &s the rope described. An earlier California federal district 

n d i s t inpsh ing  a true identity case 
and holdlng for  B purchaser There Benioia Arsenal personnsl tried 

'"Blue Rlbbon Ploducrs Co T. rn l r ed  States 71 Cc CI 383 119311 (The IFB 
deserlW "I" beams br  dims and ae lght  but also atsted. 'Approrlmate sizes 
and 4 U m t i n P F  t o t a l "  The quisnrlty and sizes ne they actual17 erlsted %f the 
depot !Yere I n C O r R C f l 7  stated and the eourt  held that the pumhaeer did not 
hare to BCCPgt different I '  b e ~ m i  than tho= dncdhedl E e e  m i d o  Ellie r 
in l ted  Stale-. 5P Tf Cl 11 (18281. rPrl d m i r d .  252 rS I B  (1830). 
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to require him to take p carriags wheels for wheels deeeribed as 
"Wheals, QP 1015, 16" drop center'' which, as admittad by the 
Government, oommonlg was undemtmd as dssschhibing jeep wheels."' 
Interestingly, the court observed that : 

While II mere miadeaedptlon may not rldata the c m t l a c t  where war. 
r an t s  has been diaelalmed and the purchaser WBB Invited to l n l i w t  
[the court knowe of no ButholitLe8 that  hold the purchssel bound1 
when (Lo item le very areltlcalls desedbed in a bld inr l ta t im and 
rnrles eo much from whit the Oovernment had IntendW to Place on 
asle that It@ own d e e m ,  , , , emnot  locate [It1 in the yard." 

The Armed Services Board of Contract Appeals has held both ways 
withouh m y  apparent attempt to distinguish on the facts. In  the later 
opinion, by & 2-1 vote, the Board dmied relief to  a punchas-sr WhBre 
the invitltion for bid described m r  wheal assemblies and 300 of 444 
deliverad had the h s i o  casting onlp."' The Board seemed t o  have 
rejectd the ideqtity theory 88 they cited as authority the Second 
Cirouit dadourion ease which does reject the theory. The dissenting 
member of the Board in ths case just mentioned pointed out that hub 
w m b l i e s  by definition &re & oollection of parts and when only one 
p&rt of the assembly is ddiverad that .is &imply delivery of "oranges 
for apples" snd not B warrsnty matter. This reamning is consistent 
with 1960 ASBCA opinion where padded p l g x d  seats were de- 
livered in a d e  of an i t m  advertised as "CUSHIOS, leather- 
ette."'8' This Borrd was not impressed by the fact thst the hugsr 
had made no inspeetion. I t  said: 

An for the appellant to make an inspfftion, we are of the opllnlon 
that the Oorernment may not rely on its lnritallon to inspect to aloid 
aecepllng resmnalbl l l t~  for aeeuraep 88 to Idmnllfy of the thlng offered 
for aale. WhUC the bidder must Beeept the dsk 88 to "quant lb ,  klind. 
ehllrseter, qualitp, w e l b t ,  alee, or d e n l p t l a n ?  he Is not regulred to 
accept the nek BQ to Idenrib. He Is not retjulred to accept oranges 
when he bld on appIe8. Neither is he required to accept padded p l y  
wood Best8 when he oftemd to bus,  and the G o r m m e n t  agreed to sell. 
cushlona 'I 

In  viea of the 2-1 rote in the 1964 ~ppaal ,"~ a 1960 opinion'ad that - 
'"United States v. Alexsnder. 115 pl. S u m  210 ( 5  D. Cal. 1953). 
" I d  a t  212 
'OHouck Nanufacturiag Co., ASBCA S o  0438, 1864 BCA ~ ~ 1 8 .  4143. 

* I d .  st page 14.282. A trend away from this new is wortended by Hambum 
Xaehlnery Co.. ASBCA No. 8010. l6%Z BCA pms. 5411 where B motor was 
delluered without B motor windins and the Board didn't aeceDt the armment  
that  a motor wtthouf a winding -8.8 scrap metal only and constltuted a crnnge 
of identltv doooid. 30 Como Gen. 183 l l860l ( c o m ~ r e m r  advertised with 

>- T U I ~  ~ r m ~  b- SW store, ASBCA N ~ .  8448. e w  BCA para 2781. 

motor b d  delivered VlthYUti. 
'"Houek Manulactunng Co.. ASBCA l a .  W38. 1864 BCA PBm. 4148 
'"Eman-Howell Dh, ASBCA S o  8148, 8&Z BCI par& 27s .  
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a purchaser who buys scrap metal by migh t  does not hars to accept 
the dirt or cinders in or benearh the pile and a 1065 opinion'*d that 
e. purchaser doesn't hare to pa)- for fluid in aircraft wing tanka. the 
ASBCA might not hare entire11 abandoned an identity rule. 

( r ) .  RldiwIouP 7 1 ; - ~ q C , , ~ < y .  h nomber of opimona mention 
"ridiouloua discrepancy" rule vhich nould avoid ths application of 
the surplus sales contract disclaimers.'E' This i s  just another name 

"oranges for apples" rule. The appellation is 
w t o n  Is> case where the First Circuit nkar setting 
of getting scrap metal whsn scrap aebbing mas 

described found tlint "no such  ridiculous discrepancy is 
hare." I t  therefore seems that the tern, "ridiculous d x r e  
used when a court or board desires not to apply the idr 
insisting that only R ridiculous discrepancy will meet th 
standards. 
d mom logical approach to the Identity and ridiculous diacrepancr 

language would be to q p l y  an objectire intent tat t o  the disclaimer 
clauses. i.e., aha t  rink aonld 5 reasonable buyer expect t o  BSjurne 
after B reading of the disclames. Such a bo)-er should expect that 
he a s i~mes  any n3k of mi-description idiich a diligent inspection 
under all the circumstances nould rereal. The bu:-er nould also ex- 
peot that the Goceniinent nould deliver that nhich he inspected 
proriding that reasonable men aoa ld  agree that nhnt  he was shown 
upon inspection was similar enough t o  the d e s  dewiption that any 
reasonable man would hare thonghi he WRS inspecting the described 
property. This approach simplifies the issuej of mutual mistake, 
identity. and ridiculous dixrapanev. 

Innsmueh RS the " a i  is" dirclsmer to any 
kind. charaerer. qnalitp. weight. size. os de. 

scription" 1s irlaays conpled n i r h  the mipemon rlmise the pmriour 
discussion concerning hidden defects and the relation of that defense 
to th& inspection clause aill not be repeated. It is n fair statement 
that  court^ and boards in general hare  not afforded relief to a pur 
chaser claiming that B reawnable inspection m o l d  not hare revealed 
tha defect later surfacinglzs unlesi bad fmth on the par t  of the 
Government nu endent iiicli 8s nhere inspection was prevented.'sn 
~ 
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Hoasrer, the Court of Claims decided in I f l d w t h l  Salvage Corp. 
c. Cnited Statss,lsl a case which might bs chamtenzed as on0 of 
inspection impracticability, that ~n unintentional misrepresentation 
on Gorwmment drawings and in the imitation for bids of the amount 
of buried copper cable, mtitled the purchaser to  recow fair market 
value of the actual cable dsficiency. The purchaser did make an in. 
spection and found the cable ends as represented bur unknown to 
eithsr party the cable didn't exist along the course and in the length 
shown. This ca4e may h a w  been impliedly werruled by AZIoys d 
Chemical3 Corp.  1.. L i i t e d  States,'sz the Court of Claim3 case involr- 
ing ths sale of buried radioactive ma te l id  Horwer, in a future 
owe tha court may distin@iish Alloys on the basis that the parties 
knew that neith8r party could actually inspect the material and the 
purchasm with e2-s  open assumed that riek. I n  IndustdaZ Salvage 
the furnishing of the d r a v i n p  could be oonstrued as an express war- 
rsnty of the length of cable rrhich was giren precedsnt over the 
inconsistent standard gemral provision 

l e ) .  '.Beat Infomation Buailahld' and Superior Knoioledge. On 
many occasmns purchasers of property which turned ouc to be dif- 
ferent than that deseribed hare saught recovery based an the second 
sentence of the "as is" clause xhich reads: 

' 

' 

The descnptliln of the praperrg lr  baled on the best Intmmatlon 
arsilsble t o  the Q ~ O %  o5ee. 

This possible disclaimer defense 16 disc-d hem Kith that of sups- 
nor knowledg8 although it  is recognized that the "best information 
mailable" defense in!-olves both B duty t o  disclose and a possible 
duty to aseertain whereas superior knowledge generally inrol\-e-es 
merely B duty to disclo%, In both c-8 tha subjecc of imputed 
howledge or comtructire knorledge is pertinsnt and both hare 
warranty undertones. 

A decade ago two federal courts rsfuaed to construe the ',best 
information available" language &s R warranty that the Gorernment 
had ascertnined the best information and was  disclosing the i n foma-  
tion obtained.'si Oiie court thought it would be clearly "wroneou8 to 
interpret the proyiaon 8s obligating the [Gorernment] to make any 
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efforti whatever to obtain reliable information, or to interpret i t  &4 

a nar rmty  that the information aupplied is the best information 
that can be obtained" nnd that good faith onlp was required.'8s Both 
couris read the proiision RS B farther disclamrr nhich warned that 
the description might not be accurate or complete nnd thst  the Gov- 
ernment is merely saying that it is tr j ing "to do our best but don't 
taunt  on it."'8a This lins of reasoning also was advanced in 1861 by 
the Comptroller General in denying relief to a purchaser of a 
42 inch chucking ti-pe turbine wheel grinder advefiised as e. 
"GRISDISG X K H I S E .  external, cylindrical, unirsmal. trarel- 
ing table typedh8. There WBS 8ridence in the case that due to 
negligent condact on the part of Air Force pemannel erroneous 
information had been prorided the Gownment'a agent seller. How- 
ever, the Comptroller General found this did not amount to bad 
faith and in rile absence of bad faith the diaclaimem nere enforced. 
I n  111 of the= cases i T  is likely the discrepancy in decription could 
have been discovered upon inspection and inapectmn w u  not made. 
A few p a r i  later the ASBCA in the appeal of John G ~ l l o t f a ' ~ '  fol- 
lowed the same road. The Government admitted that inspection 
would hare not revealed the triw condition of the item. However, 
although the office thnt hnd prspared ths dejcription had a document 

and failed to USB it in preparation of the 
pplied the diaolaimers. On the buis  of the 
m e  :OB the Board mfused to apply an im. 
doctrine although the oases were readily 
oys ease inrolred B discrepancy in an 

estimated quantitj nhere the Governeli t  had no k t w r  way of 
ascertaimng the qumtits of buried radioactire material than the 
purchsser did. John Gellotta was a caee of superior knowledge where 
the contracting officer should hare been held to have constructive 
knowledge of the diacrepancy and to haye breached a duty to dis- 
dose. .idmittedlp. this is B diffarent theory than one of na r r an t j  
based on the .'b*st information trailable" Iangulage bat the failure 
to recognize the presence of such &n issue in rhe cam is illustratire 
of the blind following of distmpishable precsdent that i s  typic81 in 
the alp& of aurplus sales. 

Although the Comptroller General continues to pay lip serxics to 
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the rulings that the I,best information arailable" language does not 
constitute a warrantIzoo there are opinions which have interprered 
that language a a warranty mthout calling i t  such. A 1965 opin- 
ion"' to the Defense Supply Agencj dlowed oancellation of a mis- 
described item whem the turn-in mspectmn report arailable to and 
mriewed by the equipment s p i a l i s t  who p r e p a d  the description 
did mveal the discrepancy. The situstition was distinplshed from 
pnor opinions in that visual inspection would not have rerealed the 
discrepancy. "Under these circumstances," the Comptroller Gsneral 
said, "we feel that the desoription of item 166 wm not b m d ,  to the 
fullest extent, on the best available infomation." That seems simply 
m d  direct17 to say that the Gorernment warrants that the descrip- 
tion is based on the best available information where the purchaser's 
visual inspeetion could not mveal the defect. Strangely enough 1- 
than a month later the Comptroller General. in & C B J ~  mhere the 
evidence wasn't conrincing that the purehwer actually mads an 
inspection, said in diota that "ahere a biddw fails to make an inspeo- 
tian under [a surplus sals]-whather such failure wae dus to  the 
bidder's opinion that inspection was not necessary or whether the 
inspection R&S impractical. if not impossiblethe bidder has elected 
to assume any risk rrhich might exist by maon  of B vsriance" be. 
twsen property described and deliremd.*O' The majority of Camp- 
troller General opinions seem to require an inspection attsmpt to 
take advantage of a plea of Tarrant7 BS to best available information 
or superior knowledga.*03 Perhaps that office has h e n  influenced by 
the courts that will not find a duty to diselose where a contractor 
could and should have known the facts through reasonable diligent 
inquiry.lo' But those cases do nor go to the extent of holding that if 
the contmtor makes no antempt to find out hs is pmluded from 

* &es e g , Enpublishad Comp. Gen. Dee. B-152838, 10 Feb. lBM 
-' Unpubllshed C o m ~  Gen. DR. S o  B-1674B3, 22 Sept. I W .  
*'rnpublished Comp. Gen. De? No. B-167722. 18 Oct. 1885. 
O.Howerer, In Unpubllshed Comp Gen Dee S o  B-128714, 28 Aug. 1966, 

the ComDtmller General sllowed B pnrchsser who jailed Io In*peot a refund 
lor B mbdPIerip00n due to  B clerical error in Wping from turn IS data which 
comeetir described the item The bark f o r  the holding 111 abseure but the 
oplmoo did etste thst " ~ t  may be held that the enoneoYB description did 
not furnlsh 'the best arallsble information? " 

"Elements of rfforerp are ( 8 )  Knowledge bg the Government aremi 
(actual or imputed) ( b )  The contractor nelther knew or should bare known 
and ( c )  The Government was DI ahovld hale been a w a m  at the eentraetor'd 
~gnoranc? but fdled to disclose. J.A. Jones Canatrvetlan Co. r. United Btares. 
182 Ct. CL 615, 3W F.2d 888 (1968) : Salva Corp. 7.  Untted States, 178 Of. 
Cl. 1, 13, 371 F.2d 450. 4% (1W7I : Robertson Elm. Co. 7 .  United Stales, 1% 
Ct C1. 1287, 128&88 (18881. 
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rsorering under a brench of darr t o  disclose where such inquiry 
nould have been f a n l e  If attempted. 

The Comprroller Genernl mw?- recently l m ~ e  abnndonsd his p s i -  
tion that  the "best iiiformntion orailable" l a n g ~ m p  is no n-arranty. 

in that scrap 1s ditferent from usable property bur the latter case 
seems to u n e q n ~ v o c a l l ~  rereme the prerioui p i n o n  of thr Comp- 
troller General. 

A 1061 opinion of the Comptroller General mdicatetes that B "good 
faith" test and not one of irarrant3- or duty LO disclose alrrars 
applies. It said : 

rmulrsment fhar sales rnrionliel act IU good faith and not dellherateb, 

the mnt8110n in rwogalrlon a i  the b ~ a r r  rarhlosd placed u p n  sales 
yeraonne! whlrh i i e e ~ ~ ~ ~ ~ i l s  DreeludPF the nosnhlli t i  of In .ml lon  DF 
them In most cases -' 

Horrever, BS has been shoirn what 1s or is not '.bad faith" vanes wen 
11:- similar. One opinion indicates that 

rhe Gorernment wliere the pa rchmr  
other CRSC? n - 1 ~ ~  personnel m ths sales 

arnilable and failed to use it apparently 
find ,'bad faith" i f  n x iaaa l  nispecrion by the purclmser wonld not 
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have revealed the true condition of the property. I t  seems that the 
concept of good faith is stretched or restricted according to the opin- 
ion writer's concept of the qu i t im  of the pmticular c a s  ana his 
risceral reactmn to marrant? disclaimers in Government snrplus d e s  
cont*a.cts. 

The most rscent Comptroller General opinions, although still 
speaking in terms of -good faith" hare allowed relief to purchasers 
in misdescription cweg not only where the sales oBee had actual 
howledge and eithor knovingly or inadvertently failed to u3e it 'Os 
but also where the sales office should have known b7 reasonable dili- 
gen~e.~'* For example, during 1970 two buyers were allowed relief 
whem described weight estimates n-er~  substantially less than actud 
m&&ts and better information was arsilnble. In  one CBEE it wets held 
that the contracting officer had eonstnietiTe knowledge of the mis- 
description kcausr B bstter method of making the e6tunaLe WBS 

aw.ilabla ra the sales ofice?'" This goes beyond the previous caaes 
where arailable information was madrerteently orarlooked. I t  h- 
poses B duty to ascertain facts where the sales office has reason to 
lmoa that better information might be obtained upan diligent 
mquity*ll 

So c a w  in this area, yet, impute knowledge of those outside the 
sales actiri t j  TO the contraoting officer. This position mms indefen- 
sible when mntrasted with the analogous striation presrnted by the 
Court of Claims dwision in J .  A.  Jones Cowtmotion Co. 2'. Cnited 
Stafts zll mhere knanledge of the Air Force was imputed to its con. 
struction agency, the 9rm) Corps of Engineers. Xo perceptible dif- 
ference appears between the relationship bemeen B construetian 
agency and the department for Tihorn i t  is acting BB contracting 05- 
CPP and that v l n e h  erisrs betxeen an actr7ity of on8 departmmt 
which is holding the surplus pmpertr and ths activity which is act- 
ing 85 a sales agent. If  it is urged that the huiplus eales contrut 
dieem from the Jonsa situation m that no similar marranty dis- 

'o'L'nBuhllahed C o m ~ .  Fen. Dec. S a  B-170310, 2.1 Sept ISTO.  
"Cn~ubllahed Camp Fen Dee S o  B-IR7020, 15 J u l y  l s i o .  Cwublisbed 

'"Id 
' Comp. Gea Dw. So B-18i926. 16 J B ~ U B T T  1870 

"'In 1 1 1 m s  Chemical the Court of C l ~ i m s  held that the DnrCb86er has to 
do more than show the Gou~rnment  did" t out Defter Information 07 k e g  
better records to ahor bad faith. This 8 - m ~  rnnslstenl with the ComDtrBler 
General PDi~llon R S  no Comptroller General opimons hare been found re- 
w m n g  the c o n t r m h g  officer TO aeeh aut information unlesl there mme 
factor nhleh might hare Bamrd the contmctmg officer's aftention to better 
Information and he l a m e d  It 
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claimers wem present in the latter case, then reference is made to 
two other procurement contract situktions nhich do wise the i sne  
of enfarcer~hility of exculpatory rlnusei directed specifically at disclo- 
sum of mfomntion. The first sornerhnr analogous Situation is pm- 
sented hy construction contracts eontaming "ste T-mtBrmn'' and 
other eacalparor>- clauses. In  Frhlhaher Corp. 1 .  I h i t e d  States 
the contractor recovered costs resulting fmm subsurface conditions 
differing matelially from those in the Government specifications 
despite the existence of rhe usual site rimation clause and other 
contract I a n p q e  n hich s e d  thit  the information and data provided 
RBS not intended ns R warranty or representation and that the Gor-  
ernmen! nouldn't be responsible for its accuracy. The Court of 
Clams held rhat the comr~c to r  had B right to re17 on the specifies- 
rims and drawing? and vas not bound by the careatory and 

all pefiinent information arailable to  it and DOT nrailable to the 
purchaser. If it 1s not meant a.3 R rspresntation or a warrantr then 
i t  is completely superfluous. 

The second analogous situation inrolres Government attempts to 
disclaim the rrarranty that i f  Government furnished drawings and 
spmifications are followsd tha specified product will result.llb In  a 
recent supply contract ease 217 the ASBCA refused to Eire effwt t o  
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such language of disolaimer where the Government failed to disolose 
speoidized howledge whioh the contractor neither had nor r e a m -  
ably o d d  have obtained This situadon is much claaer to thst  Of 

the surplus sal- disclaimer. I h e  'Changed Conditions" elsuse can 
be interpreted as an eapres4 a a r m t g  whereas the adequacy of speei. 
fiaatiom and drawings is an implied m.manty Khich is similar to the 
implied warranty of deseription. Accordingly, even if the "bat 
information available" phrase is not en sapress w m t y ,  it has long 
been held that B s a l e  description impliedly vanan t s  conformity of 
the item said."' The oompsrsbls situntion in the €ales are& would be 
where the Government razsombly has mailable material infomittion 
which cannot be obtained by the purchwr  through reasonable 
efforts. A consistency in approach with supply contracts and surplus 
mlee contrute would require sbandonment, in appmpriats OBSBS. of 
the exelusire "good f%ith" m t  in favor of the mom analpica1 and 
logier1 rules psrtaining to "superior howledge" and "duty to dis. 
clo%." Appliostion of the Jones rule on imputing howledge in B 
duty to disclose situation plus application of the superior knawledgs 
venus ddaolaimsr mles of construction and supplg contracts would 
justifi%bly reisr tha  strict caveat emptor pasition of federal courts 
edministnztive borrds, and the Comptroller General. 

V. GUARANTEED DESCRIPTIOS CLAUSE 
To pmead  now to conclusions and recommendations would leave 

the erron00us impression that the Government has not been con- 
cerned about the policg and economic cansiderations inrolved in 
usage of liability disclaimm Such coneern is e v i d s n d  by ths 
"Guaranteed Description Clause" n o r  utilized by the D e f m s  Sup. 
ply Igsnc)-. The history of the dsrelopmsnt and adoption of that 
clause is interesting. In  1964 the Defense Supply Agency sold an 
l i r  Form bus located at Brandynine, Mlaryland. I t  was described 
in the invitation for bids and resultant c o m m t  as being complete 
wlth & six cylinder motor just &3 the records rsflected. A Mr. Co5sld 
from Texas bought the bus for the motor. Fully expecting to find a 
m o m  he opened up the appropriate compartment and found nons. 
After complaining through Defense Supply Agency ehannds and 
having '%s is, rrhsre IS'' thrown in his fac8 up through the 
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ASBCB2IB he went to his Congressman. Ths Congressman un- 
doubtedly underitmd the rigors of enceof e m p t o r  and that his con- 
stituent quite eaailg could hn-e protected himself by inspecting or 
hanng  an agent inspert the bus prior to bid. I \ k t  the Congressman 
found dificult t o  understand =-as horr the Gorernmeiit could lira 
for decad8i rrith R reputetian equal t o  the most avaricious used C&P 
salesman. This unfortunate erent. rrhich has been reenneted countles 
times, helped to pwh the adoption of ri "Gimrmteed Descriptions" 
clause bl- the Defense Supply Agency rrhich has rhe responsibility 
for the sal8 of all surplua personal property of the Department of 
Defens within the rn i t ed  States. Tha clause is a limited warrzntg 
that the goods 8s delirered will conform to the contract description. 

"'€3 H. Coffirld ABBCA So. 10002 ISR? B C I  DRIR 4424 FUrfhFr decails 
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I t  is limited in scope, in the remedy nreilable, and in the period of 
effectiveness. An adjustment m purchnse price limited to  a refund 
of the total purchase price is specified as a remedg but the claimant 
must complain in writing to the contracting offiear within trrentg 
calendar days from th8 date of remoral of the propertg. A s  to sops ,  
the maim limitation- w e :  (1) S o  od 
erty sold by the lot are allorred unl 
to rsmovnl of the pmpertp from the installation; ( n )  Excludad ma 
wsrranties: (a) rhnt ths item description contains all characteristic 
and psrformance data:  (b) as to condition, estimntsd total weight, 
estimated shipping dimensions, o r  fitneas for purpose: and (e) as to 
estimated unit quantity when sold on B weight basis or estimhted 
weight when sold on n unit basis. By no means can the .'Guarantesd 
Desenption" clause be called a bonanza to the purchaser. If i t  is 
step forward, it is certainly no @ant step. It probably can best be 
characterized as taking three sreps forward and t v o  and one-half 
back because That it hands oat with two hands in the fint parsgraph 
it pulls back to Uncle Sam's bosom throughout the remaindar of the 
print. The claues helps in  that grey mea of identity and kind. A 
"Purolator PR-122" ennnot be delirered for an i t m  desoribed as 
a "Pumlator-T2O or mterchangenble." **I Items described as having 
certain components a i  a bus v i th  a motor must be delirered with the 
components or an adjustment is in order. However, it is still oweat 
emptor all the way with rreights. The purchasr who bugs scrap by 
the pound, caloulating his bid on transportation oosts discounted 
for higher volume, has no remedy under the clause if the Gorern- 
ment delivers only a. small fraction of the estimated might?#* On 
the other hand the purchaser on a unit basis is guaranteed that the 
numbor of units desoribed will be delirsred subject to the variations 
specified in rhs contmct. I t  is doubtful that ths clause would be 
interprsted to parantee ths estimated number of p r d s  of wirs, 
onbls, or thread an B spool where the purchase prim unit was per 
apoal. The twentg day tim8 limitation has been strictly enforced by 
the ASBCA 8s a condition precedent to  any rrarranty.**a The Comp- 
troller General has taken the snms strict riew and cannot find rmm 
for B n-sirsr men though for example, testing to verify the dascribed 
chemical eontsnt is nllegsd t o  Le B l e n a h r  p r ~ s . * ~ '  A s  t o  latent 
dsfects, most would seem t o  pedain to condition and be excluded 

llarlon Iron k >lets1 Co , ASBCA S o .  10969 652 RCA BBTB. 629R 
'iSrc e g .  Surplus Ilre RR~PI. A R R C l  So. 11271. 6tL2 UCA ~ a r s  7992 

Amedran Sickel l l l o i  Mfz Cow. A8BCA S o  10513 6.51 BCA nara 4781. 
'- Mlerro~~lItan lletsls Co , 1BBCS So. 10100. 6 F 1  R C I  DBTB 4673. 
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under the clause initiallg, but if  a latent defect in kind is possible 
the twenty day limitation would likely saverely limit any remedy. 
I n  this regard it is interssting to note that the ASBCA apparently 
considers the dascription of "unused" as one of kind rather than 
condition inasmuch 8s in one such case in 1986 t h q  resorted to the 
twenty day limitation to deny re core^.'^^ The Board must haw 
forgotten its opinion in tha Reeves Soumioraft appeal deoided 2 
germ before that the UCC reflects we "the beat in m d s m  decision 
and discussion." The same year that the Reeces appeal v a s  decided 
a Pennsylvania State court cnnsidered an agreed upon eight day tims 
limitation on warranties on flower bulbs and held that p w i d  un- 
reasonable as to latent defects under UCC Sections 1-204 snd 2-607 
ahioh require time limitations t o  be reasonable."" 

Adoption of the Guaranteed Description c l ans  bg the Defense 
Supply Agency r a s  justified by one representativs of chat q s n e y  
on three bases.*** First it was felt that the Gorerninent had moral 
responsibility to dslirer That it describes and there was no need to 
continue to foster the idea that the Gorernmsnt didn't have anyone 
capable of writing B description Secondly, no reason r a s  p e r c d r d  
why the GoTemment in rhe 3818 of its surplus property could not or 
should not engage in business in the same manner BE other busin-. 
men. Thirdly. It r a s  felt that tha orernll monetary rsturn to tha 
Gorernment would be increased if the bidder knew he did not hare 
to lower his hid t o  protect himeelf against rnirdwriptione. i s  the 
first t m  motives 81% i n t ang ibk  no discussion will be undertaken 
hem. Suffice it to say that lhis writer agrees that the 1-nited Stat= 
Government needs to c r e m  and maintain a posture that is fa i r  and 
equitable and believes. perhaps naively. that in t l n r  C B S ~  what benefits 
the purchasing public benefits the nation. TTherher or not this benefit 
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to ths Gorernment is a monstary. on8 is the point of the third justifi- 
cation. Ths Defense Supply Agency conclusion that the govornment 
would be monetarily benefitted vas based on a teSt mn in one of 
their regions from 1 July 1963 to 31 December 1963. During that 
period the percentage of return on the sals of usable property baed 
on acquisition cost m a  1.49 percent greater than the return during 
the comparable per id  of the premous year. During ths e m x  psriod 
in 1963 all other r e g h i  but one showed L decrease in percentage 
return. In  the one other r q a n  showing an increase the increase was 
less than that experienced in the region using th8 guaranteed deserip- 
tion clause. Assuming that the increase vas due solely t o  the uss of 
the clause, and suoh assumption appears somewhat reasonabls, the 
dollar gain after deduction of extra costs attributable to usage of 
the clause including claim settlements w a  OWP $614,000 in that 
region.'B8 Shortly after the end of the test period the mtim agency 
addpted the clause for use. Therafore cornparatire figures within the 
Defsnm Supply Agency far subsequent years 81.8 unavailable. Com- 
parison with other federal agencies nhich do not utilizs the limited 
warranty clause or any other would not paint an accurate picture 
h a w e  of vaq ing  fsctors including the nature of the property being 
sold. For example, the Departmsnt of Defmse sells many items 
specially adapted to military uses which hare little OF no civilian 
um. This m u l t s  in a much lover return on acquisition cost.Ban 

The successful test mn of the Defense Supply Agency in 1963 
sufficiently demonstrate3 that the Government has much to gain 
and little to lose by utilizing the guaranteed description olauea. 
However, the on8 presently in use is too limlted to fully achiwa ita 
purposes. Too many of the inequities of the laissez faire attitude 
of the "BS is-Taming to inspeet" twins of the surplus sales oontract 
wntinue to exist. Judge Davis of the Court af Claims seemed to find 
the burden of the careat emptor trrins onemu4 in & 1964 case Then 
he commented that 'this is another in th8 long series of suits by dis- 
satisfied purchasers of surplus Government property." That "long 
seriae" hasn't yet ceased. 

- I d .  
'The ~ ~ r i n l ~ h l o n  value of usable property sold ~n fi9eal rear 1970 h7 

the Defense Loglsdcr Serrice Center f o r  ail of DOD was 1876 436wO:  amount 
of proeeeda rffeired on usable pmprtr mld was 143 850 000: this computes t o  
B return of 4 57~ These sratlitlca r e r e  sunplied bs the Director of Marketing. 
Defense SUPpIg Agency. Dpfznre L o e l B t i m  Service Confer Battle Creek. 
Xiehlgan. See s lm Part IV,  DSA yamphiec. Defense Yatene l  Ktilizsrion and 
Dlswossl Programs, Statistical Relien and Yanagemenr Evaluation. 4th Quar- 
ter. FT 70, Aumst 1870 
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T-I, COSCLT'SIOSS A S D  RECO~IYEIIDATIOSS 

Some general C O ~ C ~ U S ~ O ~ S  lime been rrated as the i anous  principles 
concerning sales wnrranty and direlamer hare been discussed. Those 
will nor be restated here. Hoirerer, comment on rhe desirability of 
&cross the b o n d  applicntmn of the UCC 2nd the results of such 
applicarion has  been postponed to this point and merits discurnon 
m some detail. 

A. POSSlBLE RESZZTS OF APPLICATIOS OF THE rCC 
TO S r R P L r S  TALES COSTRACTS 

One writer has stated rhat "the most interesting questions raised 
by the [TCC] and bs- recent gorernment.pmurement cases inrolre 
the modification or limitation of a seller's warranties by diwlnimer 
clauser." Another mi t e r  obeeried that the Sales Article of the CCC, 
with one exception, probab1J Till effect a greater change in existing 
law than any other article of the UCC.*3z Whether application of the 
UCC to surplus sales contmcts rrould effect any great changes is 
somewhat mnjecturd The most rzdieal change of the CCC from 
the pnar Ian of warranty is the clesifieation of a warranty of de. 
scription as erprrea rather than implied.'3B Application of this ta 
surplus sales contracts contliining descriptions (and all do) would 
throw every C R S ~  of misdescnption within the prorinee of Seotion 
2-316 nhich rnakej disclaimers inoperative if they cannot be 
constmad 5 s  consistent with the express m r r m t y .  Accordingly, 
although the )%s E" q m s 3 i o n  successfully negate all implied wsr. 
ranties and, absent Section 9-316, would leave the present law of 
surplus sales contracts intact, there arises a s~riou4 question because 
of that section concerning the consistency of ~n erpres description 
wF&rramy and the language that the Gorernment "makes no m r -  
ranty. expre~s or Implied, 8s to. . . . description. . . ." The conclu- 
sion seems inesapabls that there is mconsistenoy. However, the 
following approach is sugpsted 88 one that B court might reasonably 
take. Settion 2-11611) directs rhnt the disclaimer be given effect 
where a reasonable mnsrruction can h given in the face of the 
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express mrrantg.*'* In  context Kith the inspectian clause i t  is rea- 
sonable that ths parties anticipate that ths purchaser will wurne 
the risk of all defects that ~n examination aught IO rereal to him 
under all the circum?tances. r n d e r  such an interpretarion the  pur- 
chaser will not be required to make an inspection or held to an 
inspeotmn if impossible 07 cammercinlly impracticable except in 
t h w  situations as the Alioy cas8 where both parties have equal 
inabdity to inspect. The GoTernment would hara a duty to disclose 
information where lhe purchajer cannot with reasonable diligence 
obtain it and the Gorrrnrnant is axare of thhs purchaser's situntion. 
The obligation of ,-good faith, diligence. reasonablenes and care" 
dictated by UCC Section 1-102(3) regardless of disclaimer coupled 
Kith the "best information arailable" lnnguage of the "as is" clause 
would impaze B further duty upon a holding ac 
partinent description information to the sslling 
upon the selling adivit? to carefully utilize i t  when describing prop- 
erty. There would still remain questions as lo whether certmn lan- 
guage constitutss R description or nhether ths Gkernment is merely 
trying to identif? the subject of the sale. This problem is nothing 
mare than application of the lanpuage of Section 2-313(1) ( 8 )  that 
the description must be made part of tha basis of the bargain. The 
contract Can be written to show the Goranunsnt's intent not to 
describe property in the wnse of a warranty of description and still 
prevent a posible plea that no contract a- due to indefiniteness of 
the subject matter. This cam be done rrithout describing the quality, 
chamcter or condition of an item or estimating its might.  It may be 
necessary to spe i fy  kind and size but this oan be kspt to B. minimum 
by specifying ths lmstmn. This appmaoh simply recognizes the 
natural eapeetancr of the average purohaser when a description of 
goods is included in sdes literature which natural expectancy hss 
been ~ v e n  expression in the UCC. 

Another possibla changs that would m u r  if ths UCC wer8 
applied to surplus sales contrncts is thnr inwlring conspicuousness of 
the disolnimer language. Section 2-316(2) nquire  that language 

1.59 
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purporting to exclude or modify implmd warranties of merchanta- 
bility or fitness for purpose must be conspicuous. Sectmn l-?Ol(lO) 
states that. "Language in the bod? of a fonn is .compicuous' if it is 
in larger or other contrasting type OP color." The present srandard 
forms for surplus sales do not meet this requirement although the 
sales literature pat  out b:- indir;doal agencies or sales offices might. 
However, eren if it 1% asumed thnt the TCC will be applied. two 
questions arise nhich cast some doubt on nhether section 2-316(2) 
is applicable to  thr "as IS'' l a n p a g e .  That section states that it  is 
subject to subsection 13) which states thtt  notwithstandmg suhse-  
tion (2)  ''11nles rhe circumstances indicate othernie,  all implied 
mrranties are excluded by enprewone like 'as is' , , . ." At letst 
one commentator is of the opinion rhat this does not mean that the 
"85 i3" language 1s not subject to the conspicuous requirement of 
section 2-316(2).98s In supporr of this it could reaconably be argued 
that the "norwithstmdmg" only refen to rhe specific wording 
requirements of the previous jabsection and not t o  the physical char- 
8cteristics of the r,rint. In  other words the "os is" Tording can be 
used in lieu of m y  phrajeology repired b!- Section 2-316!?1 bur the 
"conapicuous" reqiiirmenr applies TO any phraseoh= used. A q u a -  
tion equallr ils difficalt is rrhether. eren absent disclnimen, implied 
warranties of merclraiiriibility or f imes  for purpose arise ~n a sur- 
plus property aale b? the Goremment. TCC Section 2-315 requires 
B reliance b? :lie pwchiser 011 the skill mid judgment of rhe seller 
in selection and furnishing of the pmds before a w ~ r r a n t y  of fitness 
for purpose arises. It is extremely donbtful that  any tribunal would 
find thnr  such reliance exists m surplus propmy sales. In  order for 
un implied r~a r ran ry  of merchantability to an= CCC Section 
2-314(1) requms that the seller be a "merchant wnh Mjpect to 
gmds of thar kind." UCC Section 2-104(1) defines B merchant n~ 
folloas : 

'Ilerehanf" meam a ~xrson who dealr ~n 8006s of the kind or 
othemne b i  hi% Occupafmn holds himreif out as hanng linan-1ea.e 
01 sklll wecullar to the ~ r n c f l ~ w  or mod8 lnrolred i o  the t r m ~ ~ c i l o n  
01 t o  a h a m  knon-ledw or skill mar  be attributed bi hlr rmplo~ment  
of Bn Went or broker or other interlnedlorr uho b? hie oceu~ar l an  
holds Inmreli Out as h a i m g  ~ u t h  knon,lcigs OT bhi l l  

d court might be convinced t h ~ t  the Goiernment does hold itself 
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out as h m h g  h o d e d g e  or skill through its ciril servants and cbreer 
military personnel. But even if this burden were met it could be 
anticipated that the scope of ani- implied warranty of merchantabil- 
ity  odd ke mom limited in the c8se of a merchant in su rp iu  new 
and used pmpwty than m the c & ~ e  of &merchant of new articles. 

In  s u m m q ,  i t  is doubtful that application of the UCC would be 
deemed by the eourrs to require any change of posture concerning 
implied warranties of merchmtabilitg or  fitness for purpose. Con- 
mnion  of the implied mrrantg of conformity ta description to an 
express warranty would definitelg effect ~ o m e  change.? in the law. 

B. S H O l L D  T H E  L'CC BE A P P L I E D  TO S l - R P L F S  SALES 
COSTRACTS? 

Judge Friendly of the Second Circuit Court of Appeals recently 
gave the UCC a bxe t  BS B source of the federal m m o n  law of 
sal- : IS" 

We Bnd p?rauaalre the defendanr'a suggestion of ImMing t o  ths 
Uniform Commercial Code 88 B mulee far the "federa?' Ian of 8Ues.  
The Code has bwn sdomed br Conner for the Dialrlet of Columbia, 
77 Stat. Bso 11961). bae been enacted in over forty atarea, and thus 
I $  well On Its war to bteommg B trulr nations1 Iav of cornmere. wblch, 
88 Judge L. Hand said of the hegotlable Instruments Law, Is "mom 
eomplele and more ce~taln, than any other whleh can emeeirablg be 
drawn from thase muree8 of 'general law' t o  which ve were BCCU%. 

lomed to rmrt In the dags of S%Ut 6. T ~ b w  [eltatlon omitted1.l' 
n.hen the states bare gone 80 far In achieving the dealrable goal of 
a Uniform law goreming emmerela1 hsnsaetionn, It  nould be B db-  
tlnet dImrriee t o  inslat on a dlnerent one tor the aegment of corn- 
mer~e,  IrnWrtant but %rill small In relation to the total. caa r l~ t lng  of 
tran88et10nB with the United Su)tRi 

The court applied the UCC ptwiision an practical impossibility to a 
sde  of a computer system to the Gorernment.'~' Judge Friendly's 
remarks are equallj- persuasive that the UCC should be the primary 
source of federal law pertaining ta sales 6y the Gararnment. The 
UCC now has been enacted ae 1 % ~  in fifty-one jurisdictions. I t  is 
becoming a more frequent  SOU^ of law relating to sales to the Gou- 
enunent and has r een t l r  bean applied bg the Court of Claims t o  
8 sale of timber bx tha rnited St&tes.*ae It is of specid interest that 
the Section of the UCC applisd in the timber sale erne is that which 
contains the subsection nhich makes a. "description of the g d s  

-Vnited Stales $'. Weremstle Cory., 380 FZd. 074. 678 1 %  Cir. lw). 
U ' T C C  S R .  2.516 
* B e e  note 08 nupro 
-Everett PllwOm3 & Door CorP. V Tnlted BtsfeJ 1S;l Ct, CI So, 418 F.2d 
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C. Sr.lfV.4RY 

Although rhe  cases here fonnulated the erpms~ana that Govern- 
uhar and rhe "niceties" of con- 

Tract I a n  m e  inapplicable the. -e nor art:culated the basis for 
those con clue ion^. S o  incidentwl social or economic programs of the 
Gorernmenr are mrol red vhirli benr an!- relationship t o  rrarranty 

ment eurpla? sales C O D t r a C t I  a r  

been n different application of T\nrrentT and disclamer rules 1s 



SURPLUS PROPERTY SALES 

evidsnt in a number of mys.  Contrary to the common law, the 
inspection provision has been applied to bar any mamanties a8 to 
unascertained gwds. Although a test of good faith is un i fo rdy  
applied as B pmrequisite to enforcement of disolaimers this has not 
kept paca with de~elopments in ita %ister" field of procurement I n  
the Gore-ent construction conw.sd situation the site visitation 
diselsimer has been sofmnned in those cases ahere inspection would 
not hare revealed true conditions. Any attempt to distinguish the 
c-s on ths ground thh-t tha construction contract usuallj. contains 
s p e d  proiisions akin to eaprass vamanty should not be successful 
until the express n s m n t y  nature of desmiptions and the "b& 
information arailable" lmguage of the mrplus sales contracts is 
fully analyzed. Disclaimen of mr ran ty  af accuracg and compleh- 
ness of specifications and drawings in Government supply cnntmcts 
have been c l m l ~  scrutinized under the light of ,.duty to disclose" 
and "superior knowledge" exceptions. The more difficult burden of 
proving lack of good faith is usudly placed on the purchaser of 

Ths UCC has been p ramd  8s "rsfl8eting the best in modern de& 
sion and discussion" but only occasionally applied.**' The ramifi- 
cations of its convenion of a Tarrant:- of description from an 
implied narrantg t o  an express rramnnty, perhaps its most s i & %  
cant change in tha warranty field. have not been s r p l ~ m d . * ~ ~  The 
requiramant of conspicuousness of disclaimers imposed bg the UCC 
is fartile and pertinent field of inquiry*" I t  oan hardly tx chd. 
lenged that a. Gararnment surplus sal= contract 18 a contract of 
adheslon.2'1 Conditions m d  clau~es are on a take.it-or-leare-it bssis; 
the b u s i n m a n  has only one alternative to submisjion and that i s  
to forgo doing bushes4 rrith th 
great justification to apply th 
softened the harshness of cave" 
thmuglr its l rp l a to r s  hare wan the need tp prerenr. unfair surprise 
and advance the concept of canscionability among private parties 

surplus property. 

-~ 
-Reeyes Boundcraft C o q  ASBCh S o l  9030 and 9130, 19R4 B C I  para 

4317. 
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there IS an eren greater need ta fetter the merahelming power of 
the federh-1 gorernment. 

Thether or not rhe m u m  and boards use arailabls sources of I a n  
to allocate contractual risks in such B manner as to  meec the natural 
and reasonable expectations of the parties to B surplus property sa le  
contract rhe Goreniment rhould recopme B need to stand behind its 
sales dascripnona. Even if the need for Gorernment credibilitr is 
mjected SA B valid mawn for the a a n m t y  of descnption the 1963 
taat run by the Defense Supply Agency of its "Guaranteed Descrip- 
tions" clause pmnded sufficient justification for furthsr rests, with 
a i i e a  to Gouernmmt wide adoption, of a similar but much less 
restnctive clause. In  the meantime a ~oiitinuatmii of "the long series 
of suits b:- dissatisfied purchasers of surplus Goremment proparty 
can be expected and rhe m r d s  of Judge LIadden disssntmg in the 
cas8 of Somiid Ficrninrr '6. Tdted States ail1 continue to nng  true 
in speaking of successfol Goremment r e~~s tance  to claims of dis- 
puntled purchasers: 

These 7 1 ~ t o r l e s  f l r  the Ga~ernmenf  are Pyrrhic ~ i e f o n e ~  indeb 
If I t  R m S  enough of them i t  5111 not be sble t o  eel1 if% svrplus 
[Droverrrl a t  sll'a 



ARMY NERVE GAS DUMPING: INTERNATIONAL 
ATROPINE* 

By Captain Ronald P. Cundiok** 

A t  issue 16 whether the ocean8 will be used rationally and 
epuitably and for the benefit o 
will become an arena of unrerr 

toged State8 will be l o s e m l  
fli'tinp jsin'edietiono7 claims in 

Riohsrd 11. Xiaon 

I. INTRODUCTIOF 

The dumping of Army nene gas into the Atlantic ocean in 
August 1970 set a turbulent stags for  renting feelings of enriron- 
mentalists, pacifists, scientists, politicians. ather dmply-concsrned 
individuals, states, and organmrions, both domestic and intarna- 
tional, who felt mistmet and uneasiness with our national palicy 
toward disposal of obsolete chemical weapons. l\'hile domestio and 
international repsrcuasion could hare been anticipated, they perhaps 
exceeded expectations, sharpened issues, and rather forcefully re. 
minded us that our use of the O C ~ ~ S ,  especially in international 
waters, is of world C O ~ C E ~ .  

But whr was the nerve gas dumping of such wide eonoernl IVho 
OF what will be affected by i t ?  Will mom people ultimatelr be en- 
dangered than if the gas had ramained within the continental United 
States? Daes the benefit of having remored this hazard from the 
Knited States outweigh possible injury to mean resources? To 
appreciate the scope of these questions It is helpful if we glance at 
what csrtain other chemicals hare done to  our oeems. Pesticides. 

*The oolnlone and conclusions meienrpd herein are th- of the author snd 
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for example, h a w  dread? contaminated the majo 
81.18s.~ R e s ~ l a e -  of pesticides l ~ ~ d i i r h  are not rapid 
sea water) h i e  been fonnd in the oil of fish iiihib 
Korth America. Sonrh America. Europe and Asia 
rants and pelicans in Canada! Residual DDT has been found in 
penguins and r e d s  indigenous to the  Antarctic. xliere S U C ~  pemcidea 
h a w  nwer been k n o w  to h t r e  been Diist containing mineral 
and biological mnterial originated in Africa or Europa and t r a d e d  
3,000 miles or more BCI~OV rhe open Atlantic ria rhe northeasterly 
trade n-in& to  the Teir Indies and from the United States to the 
United I ' i i ngd~m,~  Steel divms containing broken test tubes and 
other laboratoq- lank dumped in the .\tlnntic b? the Atomic Energy 
Commission rhEC)  w i e  hter  tran-led up bg startled fishermen off 
the coast of Oregon.' 

Seeing hen- ndespread the effects of pesticides are. and recopiz-  
ing that too little is knon-n of hor r  deep o c e m  as  ell as n-iiid cur- 
rents moie abnur t h e  enrth? the prospect of harm from the dsadlp 
nerve gis becomes n r e i l l q  I t  i s  abundantly clear that etfects need 
not necessarily be local, nor can the possibiht1 of their widrsppread 
dispemmn be ipiored. For example. what dangers does the gas pose 
to thoea ~ h o  derive their daily fresh n - ~ t e r  from rhe nearly i o 0  
deialinatioii plants  round the world prodacing more than 250 
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million gallons per day. and which, according to  current projections, 
plan tremendous expansion to meet increasing consumptive demands 
for fresh mater?  

The foregoing illustrations demonstrate Thy there i? such intarna. 
tional concern Then a State dumps deadly pollutants into the ocean. 
But concern not founded in facts ia of lirtls benefit. In this particular 
dumping. the intense emorionalism and public reaction distorted 
many of the rrl8rant facrs and, in most instancas, resulted in failure 
to  recogmzs tha real issues. r n d e r  such circumstances, ths panacea 
could be ill-coneeiued legiilarion." executlrs policy, or even inter- 
national agreement. which may be totally impractical, wen though 
the objectiva-ss laudable." 

The public is generally acquainted with the summary facts which 
R B ~ B  disclosed in l u m ~ s t  1070. when the Arm7 made uublic its ulans " _  

to dispose of 12.540 31-55 rockets encased in 418 conerste vaults." 
416 of t h e  r ~ u l t s  contained rwkets filled Kith the dead11 "GR" 
n ~ r e  agent, one contained 104 pounds of the far mom lsthal liquid 
n e r e  agent "TX'" and anorher contained something othar than 

. .  
"Senator Proxmlre introduced an amendment t o  B militam appropfl~tlan 

blll (H.R. 17123) rchleh would have reqalred the DepRrfmenf of Uefense to . Rle an Enrlronmenfsl Impact Rem* 51th the Counell on Enxlrmmenrsl 
Quality ne a randition pmcedenr to rmlrlng monies t o  conduct the "major 
Federal 8ct i i i fy ' '  rtfectlng the ennronment.  I d  a t  S-133d 

"Washmgtan P o d  l u g  6, 1870. mf A I .  Col 3 I d  Ang 17. 1870 a t  A l ,  Col. 4. . "It hug 17 1870 at AI.  Col. i Some 3WO sheep a-ere lillled 81 B ieiult 
of erlmrure to T'X n e n e  LRI n h l i h  Pscamd Bccldentnllg from teitlng mounds 
In Utah 116 Coao. R x  5-13322 ldallr ed hug. 12 18701 On land and 
~ g s l o e c  humnnci mid ofher mammal3 TS Is ZW t o  4W timer faster and more 
effeetlre than GB nerre agent. In sea Ivater. hoverer, I t  l s  eonrlderablr leab 
Lone than GB gal t o  marine life. but retains ice parer much lonie~. UP t o  
20 years I d .  ac 8-13338 
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gas." The rackets had been detemimd unserriceable during lQ58 
and thus marked for elimination from the L-nited Stars's deterrent 
stockpile of chemical munitions. \Thereupon thay v e r . ~  pllaced in 
cement and hemetically sealed in quartar-inch steel plate rsults,'J 
in accord n x h  then standard procedures for disposal at ~ c i i . - ~  Pur- 
suant to the detailed plans of "Opernnon Chase," the 505 vaults 
located at .hiiston l r m ~  Depot. Ilabamn. and 11,s 113 loeated at 
Lexington-Blue Grass Arm:- Depot. Kentuck>. aere loaded aboard 
gondola rail cars and moved bp apecid trains t o  the miliran- wean 
twminal nt Sunny Point, Sorth Carolma." Once at  port rhey wpere 
loaded aboard a rusting 442-foor Liberty Ship, th8 Leilo 
Bdggi.'i towed by the T.S. Sax-)- under escort of the 
Guard to an inteniational dumping area" 282 miles ekst of Cape 
Kennedy. Florida? and sunk 16.000 feet to the ocean floar. Mdlions 
bmarhed easier as rhe 67 tans of mm-e gas settled d a m  t o  whet is 
hoped to  be its final resting place. nhile the United States &polo- 
getically assured the m r l d  it aould never again dump chemical 

The dumping itself  is n o r  hiaror)., hut its effect on future ap. 
proachw t o  acceptable uses of the narld's wems could be significant. 
The purpose of this article 1s t o  provide both a domestic and an 
international 1 s ~  perspectire from which to consider some of the 
probing legnl questions raised bg deep-ocean disposal. to look kyond  
the summer? facts to all the relmanc facts necessary to ana lpe  the 

rreapona Into the sea*." 
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legality of this particular dumping, and to identify the tools avail- 
able to cops airh future problems of this narure. The wid0 range of 
interests represented makes it a particularly appropriate topic to 
focus on the interrelation of domestic and mternational legal tools 
to achieve both national and international goals. Moraorsr, i t  is E n  
area whsre policy gvidance consistent Kith principles of intarna- 
tional law is badly needed to promore judicious use of our m a n  
treasures. 

Ths incident also lends itself especially a d 1  to analysis beoause i t  
involves the role of change in domestic l a x  and policy &J i t  affects, 
or is affected by, international law. Thherens changes in ths govern- 
ment or internal policg of a State do not, aa & mla, affect its pwition 
in international law.** it 1s apparent rhnt ohan@ in internal policy 
can and do affecc a state's international policies. I n  the event such 
changes reeeice aide acceptance, they can change international 
I t  IS also important to r e c o p z e  that  just 8 3  & stBt8.s internal laws and 
policies w e  not static. neither is international law. While the latter's 
changes may be less perceptible in B short-range perspective, they 
%re nonetheless real. Moreover, with the increased activity in con- 
ventional I R ~ .  change on the international scene has k o m e  more 
frequent. This capacity to effect change provides increasing As=- 
ibility in reaching appropriate solutions far contemporaq problems; 
but if not wisely emploj-ed. it can be detrimental to the world com- 
munity in gensral and rhe United Staten in particular. 

For the vary maon that problems such 85 the nwve gas dumping 
can hare long t e rn  effects, failure ro consider law and policy from 
borh a domestic and internatioiinl l a r r  perspectire and to  consider 
their interrelarion. can result in confusion and frustration of desir- 
able goals. By focusing on the nep1-8 gss incidsnt-the claimanrs, 
their objectives, thsir claims and counterdams. and the decision- 
making process in hth the domestic and international a r e n a s i t  is 
hoped that r e  might obtain a more rational and intelligent under- 
standing of the legal prooess and its ability ro meat comparable 
problems. Such an undemanding ir essential if rre are to fomulats 
a mature, effectire approach to safeguard our water msourc~s from 
needless pollurion and. perhaps more important, t o  preserre the 
h d t h  and safety of not only the people of the  United States but 
the peoples of the world. 
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11. DOYEJTIC LAW PERSPECTIVE 

A. CL.4I.UASTE 

I n  a soeietg 8s  open and heterogenwua as ths United States, it is 
difficult to predict all interests nhich Till C O ~ B  to bear on a particu. 
lar question. Some claimants ma) align themdres for lust one 
particular issw and then diffuse or disband immediately thereafter. 
Some clmmants may br more permanent in nature, bur decline or 
assert their influence as best series their interests. Generall?, the 
more direcrli- the)- a x  affected by m issue, the more intense their 
participation. Disposal of neri-e gas off the COBST of Sew Jeney mas 
evoke little intmst in Califomin. juir BS on the international E C ~ ~ B .  
disposal off the COU! of Florida may excite no one in Africa, but 
muse the Bahamas to make their first protest eyer lodged a i th  
another sovereign paver.** I n  the background i s  always Lhhe question 
of hon mrohed the s o r e r e p ,  as claimant, ail1 become and the 

i d ,  economic. or othsr bases of 
r conrenience of discu&n. the 
on the nerve gas disposal are 
agencies (executive), (2)  Con- 

gress (legislatire), (8)  States and political 
( 4 j  private organizations and individual c 

1. F e d e ~ o l  B g m c i ~ s .  Of particnlar intersst is that the sorsreign, &s 
executire, TW divided against itself on the issue of whether it should 
dispose of the gas in the mean or on land. I t  shifted blame. asserted 
accusations and general1:- undermined public confidence in its ability 
to conduct the operation safely and in the best interests of the people. 
The Department of Defenee and Department of ths Amg, ae ae l l  85 
the AEC, came under fire from the Council on Environmental Qual- 
ity and, to R lesser extent, from each other in an sttempt to  affix or 
absalre responsibility?' 
2. Congmas. Southern canpessmen representing those states throngh 
which the nerve ga? rail shipment would pass. as -ell BI those on the 
Hnse Subcommittee an Oceanopaphy and its Senate counterpart, 
mnducrsd extensire henrings to investigate involrement of the DOD 
and IEC."O 
3. States and Political Subdiviaiom. Goremom. mayors and other 
l m a l  gorenirnent officials. particularlv of the southem states. exerted 

170 



NERVE GAS 

pressure either for or against the transporting of the gas through 
their states." Florida, acting throiigh its gorernor. sought to enjoin 
the actual dumping but ~ R S  unsuccessful in obtaining an injunction 
in both the US.  Dismct Court and the T.S. Court of Appeals: an 
appeal to the Supreme Court riss not entered." 

4. Private Organkations and I d i z i d d  Citizens. Perhaps the most 
acti7.e prirare organization vas the Environmental Defense Fund, 
Inc., an organ of leading enrimnmental protectionists, rrhich, to- 
@her v i th  ths gorernor of Florida, obtained standing and enough 
momentum to pursue the injunction request as far 88 ths U.S. Court 
of Appsalr.ss In  B 1-r role, a Quaker Action Group staged a 
protest on the staps of the nation's capitol I n  and citizen scientists I' 

and other concerned individuals expressed differing ~ i e ~ s . ' ~  

B. OBJECTIVES 
Aside from the Quaker Action Group snd some Congressmen who 

took admntage of the issue to push anti.vm morsments and obtain 
support for rn'mted States ratification of the 10% Gsnera Protocol," 
the dimrse olsimants rera almost unanimous in seeking two major 
objectives: (1) protecting the well-being and eafety of citizens, 
during storage, transportation and ultimate d i s p s d  of the  gas, in- 
cluding dangers subsequent to the dumping should the gas escape; 
and (Q) minimizing or preventing pallution of the wean rh i ch  might 
affect both marine life and consumptive urns of the ocean's reso~rm."  
Thus, the contention centered around the means b> which these ob- 

"Mayor Thompson a i  Macon. Ga.. deeldid not t o  block the traln after oh. 
aeiving the sale- ~roeedurei employed at hnnlaton, Ala. Sjmllad?. Governor 
Dladdor of Gear@% Inat8ted tha t  the shipment NBB safe and onered to ride 
along rlth If. Tashlngton Post. mpra note 28. 

'Washington Pat.  hug, 11, 1870, s t  AI, Cal '  S S b l p m e n t  of the -me gBa 
through Earle, S J.,  r a a  cancelled after an outev v a s  raiaed b.p Rep. IIcCerthg 
ID-S T 1 and other opponents of chemical agd biologtcal rarfare re%earch. 
Tvaihington Post. illpro note 28. 

"Washmgroa Post. duiir~ note 24. 
"Washington Post, hug. 8. 1810 st h4. Col. 3 About 20 members of the 

Quaker Acflon Grou~'a ' 'Prokt CBX" 8 m . W  Iklts on the CaDltol BWB. In 
one lilt. meoplle labeled ''Utah Sheep." ' ' T le tname~,"  "farmworker" end "Sorth 
Carollna eltlzen" atre BymhollcBII~ efran%led by a n l a ~ e r  regresenting nerve 
gae I d  

UHeBtinge. st 79 
" I d  at  5w. 
"Xashmgron Post. tupro note 24 
"Cnder Secretam of Army Beal testified before the Rome Subeommlttee 

on Ocesnagraphg that the A m y  "89 guided by two erlterla: t o  avold harard 
to m p l e  and mlnlmlze damage to the eniironment Beonn~a sf 16. 
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jeetives could be attained rather than whethm the objectires were 
desirabla or others were more desirable. 

But w e r ~  the objectires compatible? One proposed method of dis- 
posal a ~ a  to destroy Lhhe rockets bg nuclear blast. This would hare 
precluded pollutmn of the sea, but posed hazards in storing the gas 
until such disposal could be made. Disposnl at sea would remore the 
immediate hazard to life through gas leakage on land. but might 
endanger marine ecologp. I n  denying a temporary injunction against 
the dumping. the K.9. District Court balanced the interests in favor 
of public aell-being m d  safety, expressing t h t .  "TTe am all here for 
the same purwe-to see that no tragedy will take place." Q b  

categorized into four major are=: (1) total prohibition against mean 
disposal (compreheniire claim), ( 2 )  right to dump only if  there is 
no other reuomble altemativa (limited claim), ( 3 )  right to dump 
if such dumping is reasonable under the circumstancea, ahether or 
not there are other reasonable altematiree available (limited claim), 
(4) unqualified right to dump (oomprehenaii-e claim). 
1. Total Prohibition Agriirct O e e m  Disposal. Claimants appearing 
to awpt B total prohibitmu against this t p e  of dumpmg were the 
Quaker Action Group. the State of Florida, the Enrironmental De- 
fense Pimd. Inc.. and various Conpessmen and pnrata 
I t  is a comprehensire claim, allorring no exceptions. If the clrtim 
that t h e n  is no right to dump the n e r ~  gaa, and in R broader sense, 
similar toxic chemical agents. into the ocean is to denw support. 
It must contml-ene soms law or policy. 
Laws can on13 be effectire where jurisdiction attach=. Because thhe 

dumping inraljed international waters. the jurisdiction question 
was paramount. Jloreorer, any time n state attempts to extend Its 
junsdictmr t o  the point of c l a m i  
raiser s c m u s  questions domestirall 
Thus, in ascertaining the npplicnb 
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with prosorib4 conduct on the high seas, some discussion of inter- 
national law is necessary. Reeopizing that the tests for lawfulness 
may be differem under international law as o p m  to  dom&ic lnw, 
the former will be d i r u d  subsequently, except as nscsssary a t  this 
juncture to clarify the scope of domestic law. 

Under customary international h w ,  states do not have political 
jurisdiction beyond their territorial sea or s. n m o w  zone contiguous 
to  the territorial e a .  Thus, there nould be no right far o5cials of 
a coastal state to m t e r f m  with foreign vessels causing pollution on 
the high a, Only the polluting resel's A% State muld subjeot i t  
to jurisdiction in the ,abeence of an intermtiom1 apeement. Such 
agreement would effect a limited extension of the ooastal st&te'B juris- 
diotion on the high ~ e s ~  through the medium of the surrender of the 
flag state's jurisdiotian to the coastal st& for the limited p u q m e  
of preventing pollution." That i s  not to  say th&t s state, for purpose 
of its domestic lax,  cannot, under any ciroumstances, unilaterally 
extend its jurisdiction beyond territorid w&tem. Kor is i t  to m y  th%t 
there is no criteria by which jurisdiction may be extended to apply 
to ntLtionals and vessels of other states. But, in fact, the United S t m s  
has been reluctant unilaterally to *nu t  mti.pallution statu& extend. 
ing jurisdiction byond  its t e r i t o r id  watem even far purp- of 
regulating the activities of its own nationals. Rather, the most 
accepted method of extending such jurisdiction has been by t r e i y ,  
and, to the extent that such treaty m.8 not self-saecuting, implement- 
ing i t  by subsequent legislation. I n  praotice, the United States has 
not exercised its unquestioned sovereign power over its own flsg 
T0Mk in ths area of ~ e a n  pollution beyond that whioh i t  oan ma. 
sonably sustain mer foreign vessels. 

Professor M g m  S. 3IoDouga.l argues that jurisdiction would be 
permissible in those cases where the conduct pmscribed, occurring 
outside territorial rraten, has an admitted impact on coastal intsrests. 
Therefore, the treaty muta is adopted not bemuse the United States 
has no authority o ~ s r  foreign vessela beyond its territorial limits, 
but h m s e  "apprehension of affenden on unilateral basis is not 
an &.&.e nay  of meeting the problem."91 Thare must be some 
mutuality of obligation and reciprocity for effectire enforcement. A 
treaty provides the best guarantee of such. The problem has always 
been, hawewr, to induce the maritime ponem to agree to effective 
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intsrnatianal regulation. This has made proapeors far such tresties 
somewhat limited, eapeeiallg There there are conflicting state 
interests. 

Kotwithstanding. domestic jurisdictional extension has been effected 
by treaty. For example, an Internationnl Conrention far the Preien- 
tian of Pollution of the Sea by Oil was held in London during 
1934.'* The resultant agreement. 88 amended,'O prohibited dmhwgm 
of oil from vessels within fiftr nautical miles of the nearest land, 
subject to extensions or reductions in accordance with ths wnns of 
ths convention: '' riolaton o d d  be punished b7 the flag state. The 
treaty wag not self-executing, but m s ,  auhequent to ratification, 
implsmented by domestic legislation under the present Oil Pollution 
Act of 1961, BS amended." Thus. although limited to oil pollution, one 
of the farthest modern-dag extensions of domesric jurisdiction on the 
high seeas 

A second example goes a step further and illustrates how wholly 
domestic law, (that haring no origin or sanction under international 
law),  when combined with treaty-implementing domestic law, can 
effect a jurisdiotionnl extension of the former. In  the cas8 of K n i f e d  
States R. Ray" the defendant, a prirare entrepreneur. attempted by 
dredging operations to create an artificial island on reafa about four 
and one-half miles off the Flonda comt. The L-nmted Stat= alleged 
that & permit issued by the S~cretaiy of ths Army under authority 
of the Rirers and Harbors Act of 1899" (Refuse Act) was required, 

Bffected through the international convention tool. 

12 L'S.T 2888 (1981, 1 I A 8. Sa. 4800. 
"13 E . S T  2313 #I88?>. T I h 8  So, 5200. 

dletlon of more modern statute8 slleLedlr considered more e E e r t > i e  to deal 
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and intervened to halt the dredging, claiming that it was an abstruc- 
tion to narigation. Defendant argued that The authority of the S0cre- 
t q  of the Army under the Act did not extend begond the territorial 
waters, ahich had alaags been only three miles from the coast.'b The 
mud enjoined the dredging. holding rhat the Outer Continental 
Shelf Lands Act (treatj.-irnplemenring domeatic law), which as- 
serted United States jurisdiction O V B ~  the natural resource8 of the 
suboil nnd seabed of the continental shelf. extended the authorit)- 
of the Secretary of ths A m y  to the continental shelf. The court 
ooneluded that "whatever p m p r i e t q  interest exists with respect to 
these reefs belongs to the TTniied States under both national (Shelf 
Act) and mtemsoonal (Shdf  Convention) law." Further, ahen 
"mad together,'' these ststutea, and the policy announced by Preai- 

with eontemrnoram enrlronmenlel Wllution problems. See United S t a M  7.  
Republic Steep Corn 382 C.S. 452 i1060l 

If d e s  not appear that dumplng ~ e r  rr is en "obsimuetlon" to nari%atlon. 
and jul'lrdletlon problems aslde. ~f may be dimcult t o  construe a8 r l d l n  the 
l e t  dumuiine. nhieh  Is 10 d e p  as to e a n ~ e  no actual Or nignlfleant rntentlBI 
obstruction t o  narigaflon, eepfflallr nheu such dumnlng I s  outalde the Coo- 

"For  derelopment of the 3-mlle i n k  bee Commonreakh 7.  l lanehelter,  132 
Nsss. 230. 210 118901, 138 U E 240. 255 ! l @ B l l ,  Cunard Steamsblp Co. 7 .  
Lleilon, 262 U.S 1W. 1M I18231 : 1 M l a o ~ ~  I s ~ ~ n - i ~ r r o a a ~  Llw 689-703 i I 80BJ .  

Defendant I" the RBT Cme armed that n h s t  the dredglng lnvolred real17 
was B awetion of use o! the anbmereed lands, rh leh  tltle. If ever r r t e d  In 
the United States. had been r?lmqulehed to th? states In 1884 under the Sub. 
merged Lands Act. 43 C S.C. 5 311 i b l  (11. Thereiore. lurisdletlon, if any, was 
B State os s ~ ~ e e d  t o  a federal westion. the r n i t e d  State8 havinr waired 
any further interest in the matter The coUrt found thmt nhatertr Interest 
had b e .  eonrewd t o  the atafes under the Submerged Lands Act did not aleet  
the authorit7 of the rnlted Sfstel t o  C O n t i D l  liarliable nsteis aboie such landa. 

"Perhaw rhe major breakthrough In dealing aifh eontemWrari problems In 
area8 ~mmedlatel .~ senrsrd of th? terrllorlal ra te rs  VAB the adoptltlon of the 
Conrention on the Continental Shelf. In 1835 rh4-LmIfed Stares Conference 
on the Law of the Sea 81 Geneva drafted the Convention which bffame elect.  
Ire April 12. 1881. 13 U.3  T. 471. T 1.A S. So 5578 Following the t h m m  o! 
the Truman Prwlamatlon on the Continental' Shelf. I t  r e n e d  jurt8dledon 
and rantrol of the shelf to the ~onfimiou8 muon. 10 Fed. Reg. 12303 !1845J. 
In 1884 the treat? %-a8 rntlfled and ImplementW by the Outer Contlnenlel 
Shelf Lands Art, 43 0 . S C  SB 133143 (1%) which nas  "enmeted for the 
PYrpaW. Prlmarll7. Of 88bertmp awnershhlp of and jurlsdlctlon over the mln. 
srals in and under the ConflnPntsl shelf." Overs r. Resd, ZW F. Zd 822. 623 
15th Ci i  1881). ccrt .  dm. 388 C.S. 837 11882) 

The l e t  de5nes the Outer Continents1 Shelf as all xubmerged land8 Iylng 
seaaard and outside of the area given to  the States Under the Submeqed 
Lands Act of irhich the subroil and seabed BPS a u b j ~ r  t o  if8 jvrisdletion and 
control 43 C S C. S 1331 l a )  (1870) Ere pnerallv,  Dean, T h e   gene^^ Con. 
ferenee on the Law of t h e  Sea: What % # I  dcco?npluhed.  52 A x ,  J. 1x7. L.. BW 
11855). 

t1gUO"S lone. 

"Cnlted Btstel  r Ray, 2 1  F SUPP 532. 342 i5.D. Fia 18881 
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dent Tniman with regard to the Continental Shelf (1 pronded 
authant> for rhe injunction. in ,&TI of the " p e a t  publ:c Interest," 
inrolring "preservation of rare n m r d  mources" and the securir)- 
of the nation.te 

A sipificant reason that the jurisdictional claim w&a upheld in 
Cmted Statea o. Rny  is that it wss a limited. special purpose claim. 
The United States nerer claimed eaclus~re iuriadiction over tha con- 
tinental shelf, but only that the natural resources of the rubsoil and 
seabsd therein were regarded 8s '.appertaining to the United States, 
subject t o  Its jurisdiction and control." llorearer, "ths character &s 
high seas of the rratem above the continental shelf and the right to 
their free and ummpeded narigation are in no way affected"sQ AI-  
though h e  exact extension of such jurisdiction is not clear, especially 
in those casea not mvolring nn obsta& to naripation or an implace- 

ed of the continental shelf. it reflects B definite lurid- 
011 of extensmi,. at least for some purposes. bayond 

territorial waters. The sipnlficance of the caw, then, for the purposes 
of this analysis, 1s. that giran a limited claim of competence to ea. 
tend jurisdiction for a pnrticalar purpose to the high E B ~ S  or ocean 
floor which is reasonable and sanctioned under internntimal l ~ w ,  
suoh elaim may, under appropriate facts. provide the basis for 
extending domestic jurisdiction beyond rerntarial w a t m  to protect 
e. limitad. but related interest. 

T i t h  that brief background we can now consider major domejtic 
legislation or policy gorerning pollution, whether it applies to the 
gas dumping. and the extent to which it has been or might be 
strengthened by international legal tools. The most comprehmsire 
st&tuts currently enwted is the TTnter Quality Improvement Act of 
1970 rrhich amends the Federal ITater Pollution Control Act of 
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1966 I* and ths Water Quality Act of 1966." It prohibits d i s e h e r p  
of h a r m h l  quantities of 8ewsge, oil m d  other hazardous substanncea 
upon navigable w&n of the United States. That portion of the 
statute governing oil snd other hazardous substances extands juris- 
diotion tc encornpaas & twalve-mils contiguous mone, an area nine miles 
beyond traditional United States territarid 98s. claims. Obviously, 
the 12 mile claim is strengthened if it is in accordance vi th  interna- 
tional law, sspemlly if it is supported by treaty-implementing 
domestic law. Such treaty-implementing authority has been asserted 
under Article 24 of the Convention an ths Territorial Sea and the 
Contiguous Zone;' among othsrs.JJ 
Section 12 of the Water Quality Improwneat  Act pramibes 

pollution from hasadous subrtanoer, and thsrafom, is the most ger- 
mane to the nerve gas. I t  permits tha President to promulgate regula- 
tions designating aa "hazardous" substances other t h m  oil that, 
when disoharged, present an "imminent and wbstmtial danger to 
ths public health or welfare." 

Inmmuch as #he dumping of the nerve gas FBS earriad out by the 
Department of Dsfanss, it is approprim to considw to what extent 
the Federal Water Pollution Control bet: BS mended, prohibits 
polluting activities of the sovereign." It is apparent that the general 
prnvisions of the Act do mt apply to the federal govsmment, sinoe a 
"person" under the Act includes only an "individual, corporation, 
partnership, assmiation, St&, municipality, and political subdivision 
of a State." That portion dealing with pollution by oil and hazard. 
ous substances is even less compmhensivs, excluding % State, munio- 
ipality, and politioal subdivision of & State.bs Funher, % c'vessel" 

ing oil or huardous aubsrmces 
ne apersted by the United States 
n).'O The exemption of federal 
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Instrumenralitxs appears iiitentiond, leaving them to be controllsd 
by replations promulgated bl- the execmre. In  rhe opinion of the 
miter,  this IS the preferred rnetliod of reguulmng i a r e r e i p  aetiritiee, 
especially %-hen rrimiiial sanctions are iinpoied under the legislatire 
ut.'. By contrast. Section 13, nhwh goorems control of eenage from 
res~el i ,  expressly applies to vessels awned and opernred b? the United 
States unless tlw SeirPtar: of Defense finds timi compliance would 
not b in the mterest of national sec 
ever, apply to the contipons zone1" 

The statutoq immumry of the federal gmmment  under Section 
12 raises the question of Cnited States 
mg activities." and the restraints, if 
imposed.'5 Shortly after passage of the 
Bet of 19i0, Praident X x o n  ordered I 
pronde leadership t o  protect and enhance the quality of our air and 
water re30urces In t ieration and maintenance of its facil. 
itiej,'8 and defined es to inclnde "vessels . , . owned by 
. , . the Federal Go Most sigmficantly. the order required 

he standards reqmred by the Federal 

"'In 1966 Preddenr Joilrroii ordered tha t  each federal dennrtlnenr ~ u U ~ D  
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Water Pollution Control Act, 8s amended,"' and that the use, storage, 
m d  handling of all materials, including chemical ami biological agents 
should be carried out so as to aroid or minimiza the pmibility for 
water and air pollution." Temporary relief from this order may be 
obtained when the respective Secretar). (under the Act) finds that i t  
is in the interest of national securitg, or in the extraordinary eases 
when it is m the n;ttional inbmst. 

Propanenis of the nerve gar dumping might wall a r p e  that, if the 
executive order npplias to deep ocean dumping, relief from the order 
would obtain under the facts of this particular disposal. The mlief 
portions of the ordar cert~inlg require & situation in which almost no 
other reasonable altematire exists. That escape r a l r e  eeems desirable 
to prevent the eaecutire branch from cementing itself into a position 
where no alternatives remain, much as the Department of the Armj 
discovered that by encasing the nene  gas rockets in cement bhere 
were few, if any, reasonable alternate means of disposal within the 
time frame?- 

The United Statas policy then, is to enhance the qudity of our air 
and water resources. T h i l e  the Federal Kater Pollution Control 
Act, as amsnded, significantly extends jurisdiction orer hazardous 
substances to the contiguous zone, the n e r e  gm dumping did not 
violais the Act because the Defense Department was not subject to 

" I d  at para aid)  and 418) (1 )  The command of the ereeutlre t o  bring 
federal fseliltlea vnder standards of the Act does not sfffff the slate8 and 
munlelpal Subdlililona thereof In the area3 a t  pollution by oil or other 
hamrd0~8  6ubstanCee. The Act is conildered the most exlenalre Legislation 
deallng with polhtlon. ?et. 8 8  t o  10lluflan bT oil, It 1% less mmpnhenslre 
than the Oil Pollution l e t  of lRel as amended The latter 13 still m force 
and eifevda l o  all reasel? except r h n r  exLpreisli exempted (Bee  Supre note 411, 
cor-erlng all a i o t e  end fedrrol 1 ~ 8 8 e i b .  Its Jurisdiction IS mneh broader. but 
crimmal s ~ n ~ f l o m  not .%I seiere 8s the fo rmer  To the extent that v e s e l ~  
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it, neme gas had not been defined a8 B hazardous substance, and the 
deep we&n dumping site was far  beyond the contiguous z o n ~  which 
is the outer limit of jurisdiction under th8 Act .  Xloreover, as B mat- 
ter of policy, the dumping v a s  permissible 8s being in the interest 
of national security or in the national interest. Hence. to the claim 
that such dumping was absoluoly prohibited, by either law or policy. 
a t  least from a domestic perspective. ths answer must bs in the 
negative. 

2. Right t o  Dump O n l y  I f  There Is Yo Other  Rensmehle Alter. 
mtke. In  aligning the proponents of this clam, it is perhaps justi- 
fiable to  suggest that the contemporsry crusade to preserve and 
enhance our ennronment, whether speaking domestically or inter. 
nationdly, has given considerabls impstus to claimants a h o  might 
well hare taken a less aggressire position on an identical matter B 
fea p a r s  ago.': Claimants appearing to assen this claim are the 
Council on Enrironmental Quality and ranous Congmsmen. Al- 
though the Department of Defense insisted that there mas no athsr 
reasonable alternative, this position dws not appear to be tha claim 
it espouses. and certainly 118s not been the c l am it has espoused in 
the past." The hearings conducted by the House Subcommittee an 
Oceanogmph!. under the direction of Chairman Alton Lemon (in 
ahoie canstituencj- the gas a a s  loaded aboard drip) reflected an 
intense i n q u q  into how thoroughly the Depmtment of Defense had 
investigated alternatire methods of disposal. rather than creating 
the impression that x e a n  disposal was unaeceptabls under any cir- 
cumstances:* The Subcommittee essentially implied that the dump- 
ing should not be sanctioned because there am anorher alternatire. 
On the Senate floor one senator eriricized the Army for failing to 
pursue land dispoinl..b and both the Am? and AEC were also 
entmzed for rejecting underground nuclear d&ruction of the g.aa 
rockets. 
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Dlr. Russell Train, chairman of ths newly crsiLted Council on 
Environmental Quality, and former Undsr Secretary of Interior, 
said that i t  WBS c'clearly inappropriate to use the oceans for disposal 
of m y  toxic material." But on further questioning he snid that "with 
regard to Operation Chmae, the C o u d  did not know of any mre 
desirable m a n 8  of disposal.'' Howwer, he ooncluded, "Time not 
being an element, I feel very strongly against mean disposition."" 

The merits of this aery limited claim certainly require careful 
evaluation of the facts. and ultimate appraisal of its validity must 
be weighed more in t a m s  of policy than a r tud  law. Yet, as we shall 
enamine, there is legal machinery already in existence in the form 
of the Council on Environmental Quality. The Council, through the 
environmental reporting qu i r emen t  placed on federal agencies, can 
properly focus on those reported facts and implement national policy 
through executive discretion. This is the h a r t  of the Kational En- 
vironmentd Palicg Ad,'l and thhe forum through vhich facts may 
be gathsred. opinions e r p m e d .  and national environmental policy 
effected. Ths Council is a major claimant, sinca under Seetion 204(3)  
of the Sational Enrimnmental Policy Act;@ it  is charged Kith the 
responsibilitp of vsrifging that the various p r o p m s  and actiaitias 
of the federal government %re consonmt with the Water Quality 
Improvement Act of 1970." To assist the Council in this reaponsibil- 
its, Section lOZ(c) of ths bot requires that 

. 

. 

Ai! alemeed ol the Federal Carernment shall . . . include In ever? 
reeommendatlon or r w r t  O n  Dmpa8818 lor ledislstlon and othei malw 
Fcderol ooflana almillcontly odeoiing the lllaltiy a t  the k u m m  
enuironment, B detalled statement h.v the IP8pan8lhle offie~al on the 
enrllonmental lmyaet of the prwsed aetlon." 

Querp: is the Departmsnt of Defensa within ths purview of this 
ssetian? 

Pressures were put on the Department of Defense by various 
mnatom and the Council until the Department of the A m y  did file 
an environmental impact statement with the Council on July 7,  1970, 
in draft form and a final rsport on July 30, 1970.'e However, that . 
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statement mferred only to the dumping a s p r  of ths project. not 
the transportation by rail to the port. The A m y  npparentli did not 

ion requiring a report, but in my event 
grounds.'O Senator Aluskie lamented 

for failing to file s report other than 
d the backing of Presidential author- 

He l a te r  cornmenred. "Someone has to decide what is & major 
action requmng compliance m t h  the lan." B2 I t  IS reasonably clear 

thst the Department of Dsfense 
oniidrrations will he worked out 
er policy conaiderations remain to 
heliare that we are Torking out 

between our agencies satisfactory a n i ~ e n  to the?* prohlerna."g' 
Giren the proper filing of reports with the Council, was there any 

other reasonable alternatirs means of disposing of the gas? Consider 
the facts :  During 1068 the rockets in qnestion vere determined un- 
sernceable and  ere marked for elimination from the deterrent 
stockpile of cheinieal munitionr. In accord n i th  then-standard pro- 
cedures for disposal &t sea. the rockets v e r ~  encased in concrete and 
steel raults to assure the? m o l d  sink to the bottom of the ocean, to 
minimize hnzarth of transportation and to eliminate danger of 
leakage. Public c o n ~ e m  prompted the Department of the bmj, in 
May 1969. to request the Sational Academy of Sciences to $ttudy 
disposal of rha wult?.  From the outset the concrete and steel raults 
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pmsented an almost intractable problem. sewrsly limiting slternative 
methods of disposal. The Snrional Academy of Sciences recom- 
mended destroying the vaults by nuclear explosion if this could be 
dons safely, and ryueited that a group of munitions experts be 
convened LO determine if thsre aw m y  other femsibls alternative for 
disposal. Such & committee was headed by Dr. Paul Gross, and it 
recommended disposal b>- nuclear explosion or, as leas dairable, 
sea-dumping the. vaults in rrster at least 16.000 feet deep. The oom- 
mittee further counseled that August 1. 1070, rras the estimated date 
after which ths rockets rrould not be considered safe becauss of the 
gradual deterioration of the nen-B agent itself and its corrodre 
effects on ths rooket rrarheads.8a 

After rewiring the repofi of ths Grws Committee, the A m p  
requested that the AEC evaluate the feasibilitg of disposal by nuelesr 
explosion. The AEC's Larrrence Radiation Labomtoq concluded 
that, "These obsolete chemical munitions can be rehbly  destroyed bg 
an underground nuclear explosion. This operation can be conducted 
with no undue or iinuwal on-site and off-site safetp hazard if the 
structural integrit? of the steel shipping vaults can be assumed 
through the tims of implacement hole stsmming."88 Ths AEC mer- 
m l d  that rwommendation in October 1969. Cnder fire to defend 
the AEC action, Mr. Treache, Deputy Director, Dirismn of lfilitarg 
Applications, AEC. testified that notaithstanding the Lavrencs 
Radiation Laboratoq's report. i t  rras merely a feasibility study, 
and that "memly because such ~n operation is feasible d m  not me- 
essarily mean it is An eahnustire study of the safety of the 
operation a d d  get hare to be mads, and the AEC could not aithin 
ang comfortable margin of time meet the . h p d  1 deadline!& Under 

" I d  st 9. 17, 18, 29 
e Gupra note @O st 5-13336. 
" H e o r i n g s  at  389. 
* I d .  at 370. Llr Trerrhe further tertlaed that "It 11 feasible to desrrop 

In a cavern the w a n t i t i  of munlflon nronubed bu t  not the amific munition 
that is in the ms~emlon of rhe Arms a t  this pa i t i~nIar   UP. Ihac  18 the . Cruelal Yoint the Arrt stud? made 
stud7 . . % e  knew what Lzpe of mn 
B QYe6110n of rile mndidan of tbe munl 
11 1s Peaslble. If IS indeed fearlble to dertro? lnis munlrlm But the question 
nulte B beparate matter Is the question of Fsfefr irhen we learned a i  the 
condltion of these ~ a u l f d ,  whm % e  n P r e  told that  l u g  1 was the deadllne . . w e  could not 111 alii conifartable margm of rime meet the Army's 
requirement Fnrfhermow It  U B B  expected that there aould k a stdlie In 
the Serada test s ~ l e  on file Lrif  of Julr bc,suae contracts ran out.'' (The  
strlke did occur and vas 81111 ~n etfecr O n  !lie dare of the hearing I d .  a t  384 ) 
I d  81 383 3M 
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Secretary of the A m y  Beal testified that them was no rray to ds. 
toxify the encased mimirims safel) on land iiiasmiich 8s a nuclear 
blast nas not possible under the emumstances.8' X r .  Train shared 
that opinion, stating: 

The ulnmale deleledous Impact of ThlJ operation on the environment 
18 UnmTtam. bUt  I t  is less nncertsin than the Yotentla1 deleterloue 
impact of the s l l r m a t i ~ e  ;ictloni that  "4% a ~ p e a r  posilble Pur another 
98.v given the present rlluaflon--the need t o  dlepose of a large mum. 
be? of armed and read? rockets Rlled n-lfh CB agent. waled r i th in  
steel covered conereIe TRUI~S al th  poeslbllirp of the erplaslies aging 
and beomlng  unstable, and the rocket3 eorrodlng and ieloB8ln# the 
nerve ngenf.-rhe propored wean dumping BpDeam ro Wse a lesser 
rlak t o  the enrtronment than any other cDYTSem 

Thus. nhaterer might hars been the alternatives befom rhe time 
the rockets were lint encased in concrete. those alternatives were 
rapidl? nu roved  until, as rhe time for disposal approachad. it ap- 
psared that public safaty was tm importnnt to chanos furthar study 
and sraluation of other dternatires. Henee, given that the claim to 
a right to dump o n l ~  if there is no other rmsanable alternative 
available IS valid (and moh o l ~ i m  is founded primarily on policy 
bmoause there is no substmtire lax in point). the charge that the 
dumping vas in mntmvmtion i o  difficult t o  Suitam. 
3. Right t o  Dump I !  Such Dumping ia Reasona57e L-dndsr the 
Circumatancea, W h e t h e r  OF S o t  There Are Other Reasonable Alter- 
naticea Atailable. Claimnntr adopting this view appear to be the 
Depmment of Defense and possibly the AEC, although the position 
of the latter is unclear. I t  is well knovn that the mean has long 
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bmn used BS & disposal area for obsolete munitions and other war 
material. Sot  only that, hut it has h e n  used in the past to dispose 
of nems gm in rockets!' Since disposal at sea was considered safs 
and reasonable, until intense public reaction opposed it, no other 
alternatives wem considered realistic!' If several alternatives sre 
desmed safs, and cost is a factor, particularly in light of huge 
defense expenditures in recent pears. wean disposal is a desirable 
sltsrnatire bscause it is mlativelj- Additianally, the 
nerve gas rockets were only B very small part of 6 r e q  large amount 
of obsolete munitions requiring disposal. The sheer immensity of the 
overall operation, the sa fcy  factors, cost%, and recognized practice 
of sanctioning the use of the oceans for reasonable dumping made 
ocean disposal a r e v  practical so1urion.e' 

There there is a IittlB or no toxicity to marine life, i t  is a r p d  
that the vast &milatire capncity of the m a n  m t e m  should bs 
used in solving hurdsnsome r s t e  But always it is s 
question of the rsasonableness of the particular dumping involved, 
veighing possible harm to the mean ecolog~ against all other fanton 
deemed important. The mor8 harmful the use. the less reasonabls it 
becomes. 

Limited harmful use. such BS the dumping of n w ~ e  gas, is con- 
sidered reasonable under %me circumstances bp mme persons no and 
unmasonable per se by others!' However, rensonablenass mud always 
be viered in light of facton extant at the time the decision is made. 

".Fupra note 6B. 
"Whereas no figures are readily arallable 88 to the ewt of ocean dl9osal. 

the estimated mst of dlipoial by nuelesc exploalon aae  Wfimsted b e f a e n  
$3,41E,WO and 17.14E.WO dependine on the rite ?elected Hearing8 8t 15 

Td 
" A  E-pesr BfUdF by reBemrCher8 a t  Haward Unheraltp'a School of Publie 

Health IHUSPHI and the T'nlrerslt.~ of Rhode Islandls Qraduafe School of 
Ocesnoaraphs ILRIQSOI " 8 8  Conducted On the fesSib1lll.v of hleh-seas Ineln- 
ersIlDn and dumping of garbage and other wBste8. I t  eoneluded that diiposal 
st depth8 of 1&2W fwt would not e8UEe algnlfieant damage to  Rrh. beaches. 
ships or traflr .  Funher. that there a89 llttle or no toriam to a series of 
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Certamlj- with advances in technolop and awareness of changes in 
relevant factors. what might hare  been reasonable ten years ago 
might be unreasonable today. Hence. a decision to faror O O B B ~  

disposal under present conditions haa no binding effect on futum 
decisions and each case muit be Judged on rhe reasonableness of 
ocean dumping under its own umque. particular circumstance?. Thia 
approach i i  the i n a t  rational, flexible and leaer emonanal of 
those taken torrard the problem. A more eoniprehensire diicu 
is made of this important claim in the subsequent portion o 
International Perspectne. For the present analgsis. ne mny say that 
this claim does not i-iolate an:- domestic law or policy and appears 
well founded because the dumping rras in fact reasonable under the 
~~rcums tmces . ’~  It is further enhanced because of ths unarailability 
af other reasonable alternatives. 
4. L%;npvdifld R i g h t  io Diimp. This compreheneire claim recognizes 
no limitation on me of international waters BS a haven for rsfure. 
The wean belongs to  no one. hence no restriction extends to its use 
or abuse. This claim has never receired general acceptance as B 

r lan.  nor dwi i t  derire support from 
aie  of the nerre pas dumping no claim. 
mentioned ~enerall>- to distinpiih the 

tjpes of claims mrolred, and, particularly, to discredit much of the 
criticism xhieh augpeats that This was the enecutira policy, as 
admmistered through the Dspartment of Dsfense, that its entire 
approach departed frorr an? rnla of reasonableness. failed to con- 
sider the impact on marine e c o l o ~ : ~ ~  KBS inexcusable conduct, m d  
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iian act of almost unbelierable n e g l ~ g ~ n c e . ' ' ~ ~ '  To the contrar?., high- 
l e d  emrdination of all pertinent government agencies RBS effected, 
and altsrnativhs carafully weighed BS part of the decision-making 
process.'oz I t  is a relief that this claim receix'es no endorsement in 
law or policy of the United States 

111. IXTERSATIOXAL LAV PERSPECTIYE 

Having discussad many of the factors influencing United States 
internal policy. and the legality of tha dumping from B domeatio 
penpaotivs, we still face the question of whahsr the dumping r i e  
lated international law. Meaningful inquiT necessitates fint, & cam- 
ful identification of the real parties in intersst-rhme parries bmides 
the Cnitsd States whose interests w e r ~  and ail1 be in the future 
enhanced or impaired by the action. Consideration must be given to 
value depriratmns, their serent?-, the benefite IO be gained from the 
dumping, and whether such benefits are inclusive to  the world com- 
munity or exclusive to the United States. 

Once the real parties in interest RTB identified, it must then be 
determined nhdher  they me to be recognized 8s bona fide claimants 
in the interndona1 &rem for purposes of afficiallg asserting their 
claims. If  they a1.8 not recognized participants of international 
datus, i t  must be dstermined what weight, if any, should be accorded 
their claims. Their claims must then be identified and appraised 
objectively under internatiwsl law, 

A. CLAI.WAST6 

Just as th8 partitippants in the domestic decision-making pro- 
were mmy. so also are those in the international decision-making 
process. Only the more important claimants 818 identified, but their 
olaims sufficiently repreEentatire to provide B meaningful analgsis. 

Far conmnisncs of discussion, the claimants am categorizsd as fol- 
lows: (1) states, (2)  pmteotorates, (3)  international organizations. 
1. Statea. The United States and Great Britain emerged 85 claimants.. 
Great Britdn had an interest, fint, !mum she herself disposed of 
sixty.seren tom of captured Gsman nerve gas in the Atlantic be- 

and H E F ,  and Omee 
present at  WbiCb time 
in time not onlv from 

of Science and Technolorn In the White House were 
they d i r v r e d  e o n ~ I ~ s i o n i  ~n erirtence UD to  that point 
the h E C  rem* bnf from the initial Groas Remrt ( the  
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tween 1965 and 19S;,la3 and secondly, because of hsr capacity as pro. 
tector of the Bahamas. 

I t  is significant that no state objected to the proposed dumping as 
ubsequmrl!-. hoaerer, the USSR, supported 
mns. presented R draft to the Disarmament 

Conference in Geneva to ban poison gas and germ veapana. The 
Amencan and British delegations. togaher Kith the other S A T 0  
nations. rejected that draft leis than two week after the actual 
nure  gas dumping.lCs ?io dear  position appeam to h a x  been taken 
by the USSR BS to the rea dispmal, rather its interest 3eemed to be 
the banning of the Teapons themselves. Consequently, the USSR and 
the other nations rrho acted aitli it are not considared BS claimants 
on the narrow issue of disposal a t  sea. 
2. Protectoraten. Both the Bahamas and the Bsrmuda islands in- 

f their coneem surrounding the n e r ~  gas dis. 
to their shores, but reqassted no dalay in the 
kter Arthur D. Hanna said, "The Cnited 

States has already made ~p its mind to dump the nerm gas mar  the 
Bahamna. but I am surprised t h n  they a h o  are the champions in 
the cause of anti-pallurion decided to dump the rockets in the ocean, 
must less on the dwretep of o friendly nation."'o' Although the pro. 
test a s s  delivered t o  B risiting delegation of the United States in 
Sassau. a spokesman for the U.S. Department of State said that 
the United States could not respond unless the British gorernmant 

'"'KKBshlnpton Poi[ hug. 12 1870 at  118, Col 3 I h e  Bnflsb defense 
mlmstrp dlaclosed t h a t  b e t w e n  IS55 and 1857 I t  dumped about 67 tool of 
captured German n e n e  gar and EWO tom of British mustard gap into the 
btlanflr 2EO miles i e s f  uf Scotland Bombs eonfainmg the gas were pricked 
Inlo the hold8 of obsolete "alp ship  rh leh  were then Sunk Since 19.51 
Britain has dumad no deadly BBS a t  Sea 16 

M r  Herman Pollack, Dirertor oi IiitPrnatlonal RCienliflc and TIechnolDgical 
blalrs. Department 01 Stale.  told the Home Submmm on OceanagrsDhi 
that the m i e d  Stater hsd bee. informed b~ both the Bahamas and Bermuda 
OP the concern of thorp la land^ m a  had I" turn sunplied them some of the 
Inlormarinn on the ii1ip0881 made arailable to r lw Cammlrtee He aiio a t a m  
that  l a 8  of bue 8 .  l Q X  no other stare8 DbjeCfPd IO the ~ropored dumping 
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&greed to formally l d g e  the Operating under the pro- 
tectonhip of Gmat Britain, the Bahamas look to i t  for official repre- 
sentation in the international oommunity. Accordingly, thay asked 
Britain to protest to the United States, but instead the British Em- 
bassy in Tash ingon  only forwarded an expression of tha Bahamas' 
visws to American authorities-three days aftsr the dumping. Thus, 
although the courtesies of pmtoool TWY extended, the United K i n g  
dom impliedly did not agree with the views of its 
Kotnithstandinp, ths Rnhamas and Bemudas are corrsidered claim- 
m r s ,  though officiallp unrecognized, because they B P ~  still states in 
their own right, and had a direct and substantid interest in the dis- 
posal proximate to their shores. 
8. Interntiom2 Orgmizotians. T h a  United Nations, BS & body, took 
no aotion through the Security Council or General Assembly eon. 
demning or endorsing this particular disposal opsration. Secretaly 
General U Thant, however, speakiug for ths United Nations, said 
the problem required further study &t the intsrnrttianal level by 
prornmsnt international scientists $0 that srtfs and effective methods 
of destroying deadly weapons could be evolved for ths future."O 
Moreo~w, he openly charged the United States d h  violating inter- 
natiunal law."l Subsequent to the dumping, B statement adopted in 
Qenera by a 42-nation T'nited Sations committee on peaceful ues 
of th& s e a l 4  appealed to  all governments t o  refrain from using the 
mean floor a8 % dumping ground for toxic, radioactive or other 
noxious materials."" 

B. OBJECTIVES 
Ths mmp~ gas dumping had the potential of musing immediate 

and substantial h a m ,  even to the sitent of killing human beinga, 
had ths p s  soaped from its containers through mishap prior to 
aettling on the w a n  floor. What Bffect it will hare on ocean ecology 
m the long m is yet unknown Moreover, what cumulative effect 
ths repetition of such dispossls would hare is more portentous. I t  is 
little wonder that the primary objectiues of all claimants w m  first, 
to amid hazard to people, and eecand, to minimize dsmags to  the 
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envimnmmt?.' Xererthelesi. there XBE ~n m t m 4 8  dispute over just 
Khat measures would accomplish those abjectires. I third objective, 
at least of the United Rations, t o  make the nu t tw on8 of inter- 
national concern and thereby obtain support for the Genera Protocol, 
nhieh bars rhe use of nerve gas and other gsses in time of war. 
Secmaq General Thant called for n study by intern 
and specialists eren though eminent L'nited State 
made wry  thorough He prhaps  hoped that referring rha 
problem to an international study group rniglit establish precedents 
for handling similar problem in the future, perhapa There domestic 
studies of R less thorough I I R ~ U I B  had been made. J'hhntsrer the other 
United Sations obiectire-. t l x  desire to add the United Stater to the 
eighty-four sipator? mmons of the Genera Protocol appeared para- 
mount."b This ~ i a s  implicitly recognized by ths Cnired 
F inn l l~ .  8s noted. there rere some states ahich. elthough not claim- 
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ants in the 8eme of takmp a position on the dumping. seized the 
occasion to urge a ban on chemical and biological aeapona."' Their 
objectiva might hare been to gain a tacneal adra tage  by inducing 
the United Statss and other nations to  reduce or eliminate their stock- 
p i l e  of existing weapons of this type, and to ehmmate research an 
future neapons. 

C. CLAl.IIS A S D  COCSTERCLAZ.VS 

The principal claim. at least that of the United States and appar- 
ently of Great Britain. ia B limired clnim that the 1188 of the ocean 
for newe pes disposal is a lavful  "88, qud i f id  by the requirement 
that precautions consistent with present technology be implemented 
I n  response to the statement of Secretary General LT Thant that the 
n e m ~  gas dumping would violate international law, the Department 
of Stats said that the disposal ,'ail1 not i-iolnte the 1956 Canvention 
On the High Seas. a n j  other provision of international law or sng 
obligation to the rn i t sd  Siations or any other international organiza- 
tion. The disposal plan r i l l  not interfere in m y  nay n i th  the free- 
doms of the high seas ahich am protscted by international law." 

The eountsrclaim of the Bahamas and the Bermudas appear8 not 
so much to appose ocean disposal as to appose the selsotion of & 

dumping site unreaaonablg clors to them. 
The countarclaim of the United Fatians, at least of the Secrstaq 

General, nppean to be a very eornprehensire claim that contamina. 
tion of the wean by n e r x ~  gas is violatire of international law m d  
impermissible rsgardless of precautions adopted. The Secretary Gen- 
wal said, 

I t  IS erldent That the ssfeLT problems and SdPerle environmental 
effects resulting from dumplng nerve g84ses lo the AUantle Ocean Bm 
far from tlesr There is. io far. no eBtablisbM kidenee that the wean 
can easllp BsSimilate or dllute these games bepond their espaclty t o  
be harmhl"' 

He then charged that the decision of the United States Army to 
dump the nerve gasses in the Atlantio Owan clearly contravened ths 
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General Assembly Resolution 2340 (SSII), which points out. inter 
alia. "the importance of preserving the seabed and the ocean floor 
and ths rubsoil thereof . . . from action and uies ahich might be 
dstrimeiital to the c o r n i o n  interests of mankind." Finall3-, he states 
thRt the drcision runs minter to the provision of Clauie B of Article 
28 of the 1936 Genera Convention on the High Seas ahich reads: 
"A11 states shall cooperate TTith the competent international organi- 
mtion in taking mmsures for tha prevennon of pollntian of the SBBS 

or air space abore resultmg from an? actiriries with radioactive 
materiala or other harmful agents." lSy Because of the imprecise 
meaning of "uses \>-hid, might be detrimrnral to the common interests 
of mankind" and the nan.esi*text explicit standards for .'taking 
meadum for the prevention of pollution of the seas , . . resulting 
from . . . other harmful agents," this langnuage should be interpreted 
in total context of reasonableness. Howersr, whether the Secretary 

m g  that the dumping was unreasonable under the UP 
cumdances because i t  will riolate thess respectire prarisionr of inter. 
national comention. or suggesting that because of the nox iou~  nature 
of the gas, the dumping is unreasonable per SB, is not clear. The im. 
portant thing is that he apposed the dumping m d  that his opposition 
inferentinil>- IS based on one of these two arpmente.  l m h  of ahich 
shall be considered on their respective merits. 

The United Sarionr +2-n~tion committee on peaceful uses of the 
seabed apparently doer not accede to  rihat appears t o  be the comprs. 
hensire claim of S~eretary General Thant in that It urges all g o ~ e n r -  
m m 3  to refrain from such use of the wean floor, n t h m  than dleging 
that i t  is violative per se of international lax,:#' 

D APPRdZSAL 
I n  appraising limited or comprehansire claims with respect to the 

use of international resources, it 13 impartant thar the law undsr 
which such clainis are weighed be nened in terms of aha t  ralues i t  
protsts or destrop, and ahn t  ulrimate beneficial use3 of shared re- 
source3 it promotes or r8stricte. If  nerw gas in fact h a m s  fish or 
other Sea life, who has been depriv8d by such action? Is not the 
dumping of n e n e  g ~ s  B -taking" of at leasr some portion of the sea- 
bed? If  so. is that which is taken considered B W E  nullius and arail- 
able for the taking with impunity. or a red co,nmulimis and not subject 
to national appropriation or sovereignty? Or should such taking be 

" " I d .  
jn suliro note 112 
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considered temporary, to the extent that no parmanent harm i s  done? 
Moreovsr, whether such taking be temporary or permanent, does i t  
unreasonably interiere with traditional freedoms on the high seas 
which international law seeks to preserret 

A11 approaches to the ahre questions cannot be discussed herein. 
However, certain principles are helpful in suggesting answers: (1) 
Ths Isw governing the high S ~ S  i s  not statio; (2 )  The lawfulness 
of a particulnr use is to  be measured not by s. r i e d  standard pro- 
hibiting any and all harm. but inatesd, by assessing its reasonable- 
~ B S S  in twms of impact on the interests of others whose UBBS e.m also 
protected by fmdom of the sew: ( 3 ) .  Any adequate doctrine 
governing frwdom of the s e a  must be flexible enough to  amommo. 
date necessary measures of occasional, exclusive competence for lim- 
ited purposes: 1"1 (4)  The over-riding policy which infuses the whole 
international law decision-making proeess is the encouragement of 
peaceful, beneficial uaa by all peoples of common international 
msouri.'l' 

The law of the high seas is a- 

l lrhg. gmalng. ewtomsrg l a ~ ,  grounded h the clalmr, Drraetlees, 
and saaetlonmg erpeecradans of natlon4ates.  and changing a8 the 
demands and expetanom of deelslon-makere %re changed bg the 
erlgendes of new S(E1aI m d  eCommIe interests br the imperatirea 
o l  an ever dereloplng fffhnolory aDd bi other continually e ~ ~ l v l n g  
conditlom In the world arena"' 

I n  this continuous prwess of interaction the decision-makers of the 
prrticulsr s t a h  unilaterally w s r t  direme and conflicting claims m 
to the lawful USB of the worid'a oceans. These &re weighed by other 
decision-makm, national and international, who qpraise these mm. 
petting clnims in terms of r i d  claims and world community inter- 
ests. Once the decision i s  made, it ia honored not just by explicit 
w e n t  or mni-ention, but by mutual tolerances, which m a t s  
expctatione that force ail1 be restrained and power exercised with 
som8 uniformity of pattern. 

The recognized elaims to use of tha high seas ~ a r y  widely in ths 
t s p  of i n t ~ e s t  sought to h secured, their comprehensiveness of 
purpose, their duration, their exclus 

See IICDO~EAI. mora note 85. at RES. 
'Burke. ContemWrarp Legal Problems in Ocean Derelogmenl. p ~ p e r  pre- 

aented t o  the Internatlonal I n i f l l ~ t e  for Peace Bnd Conflict Research (SIPRII,  
Storkholm (1885). [herelnslfer SIPRI.1 at 140 

' *See MODODCAL, ~ U P ~ O  nom 88. at BjT 
1 Y l d  at 668. 
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range in d0gree from comprehensire, absolute sovereignty, as in the 
territorial nata? (TTith the exception of the right of innwent pasr- 
age). to rather traditional, bur limired claims to navigation. fishing. 
and cable-laying upon the high sed%. Special-purpoae claims h a w  
been extended even beyond t h e  contignoua zone for such mtional 

toms. health, military exercises. air defense warning 
fislienes, nnd control of oil pollution. Yet. nhile sucli 
11 fen exceptioni. universally recognized, each ~ m -  

pinges upon the concept of an unrestricted frwdom upon the high 
seas. The doctrines of the territorial sea, the contipons zone and 
continental shelf in pariicular impme limited restrictions on free- 
dom upon the high seas. 

The success of the l an  of the high seas has been largely due to the 
states haring been able to accomplish their obiactires ro project na- 
tional interests aithout unreasonabl: interfering n i th  nghts of other 
States. As ne= intenma must be protected or i l e x  me~jures adopted 
to protect establiehrd Interests, each claim must iR weighed wcord- 
h g  to the values ID question. Clearly, some d u e s  hare been sacri- 
ficed or permitted to prevail to justify compromiie between comper- 
ing claims. I ts  ~uccees, too, owes much to the policr of seeking full 
utilization of thr weans and encourapng aide use. rather than im- 
posing unreasonable restrictions-prarided such use is beneficid 
IThils the precise position of each clamant si to the nerve gas dump- 
ing 1s certa~nl!. an opan qasstmn, for purposes of thls analysis. clnima 
am gmuped into two general classifications: (1) Contnmination of 
the ocean by nsrre g a  IS unreaeonable per se and. hence. unlewful. 
(2)  The us8 of tns mean for n e l ~ e  gas disposal 1s a reasonable me 
and, hence, lawful. Implicit in the latter claim 13, of co~irse. the 
proposition that where such use is not unreasonable per ?e, it may 
be unmsonahle under the circumstances. 

1. Confaminntim o f  the  Ocean b y  Serve Gas i s  Cnreasonebla Per Se. 
If  this claim 1s to find support It must eaablish that the harm or risk 
of harm, or mterfexnce with freedom of the high 3em rrhich might 
be perpetrated by the nerie gas 1s 10 gram and disproportionate thxt 
under no cmiimstance3 would its dispenl at  588 be Innful. TYe must 
consider, then. the letlid natnre of the gas. the sa fep  measiire~ 
implemented to minimize h a m ,  th8 effects of either ths gas o r  the 
safety measures on freedom of rhe high seas, and the hkaly enriron- 
mental sffeet on th8 marine ecology 

Lethal riatvre o,i the 9". The GB nerve gas IS estremel? deadly. 
It is estimated h a c  3/1.000 of a gram. B drop 50 tiny BS to be inns- 
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ibie to the naked eye, can kill a man in one minute.'sD Some estimattss 
&re that only 3/1,000,000 of & gram, if inhaled, may be letha!.'l' If 
200 pounds of gas were distributed evenly through one square mi10 
of air space, it could cause 88 much as 50 percent frttality."' The 
Army shipment containsd not 200, but 135,432 pounds of gas! 'W 

(The VX nerve agent, which comprisad 104 pounds of the ship- 
mmt,'90 is 900 to 400 times more porrerful than GB.) Fortunately, 
the GB sgent is a materia! much like water in that It will not evap- 
orate insrmtly and blow donnwind as a vapor."' C o n k t  nonnaliy 
c m  kill in lsss than t v o  minutes without an atropine injection,'a3 
meaning that sn individual would h & w  to be c a v i n g  atropine on 
his person and be capable of making e. self-injection if he were to 
counteract the gas in time to 8 0 . v ~  his life. On land, then, if ths gas 
shonld be released into the atmosphere, the only mmns of limiting 
its effect would be by dilution rrith the air which, 8x-m with its slow 
evaporation rate, is completeiy unsatisfactory The 6,000 sheep killed 
in Ktah whsn gas aocidsntly esoaped is e. sobering reminder of this 
fact.'*' 

How deadll-, thsn, 1s the gas in sea water? Tno facton affect its 
toxity in sea water-neutralization and dilucion. Scientists maintain 
that the GB agent will disappear through neutralizsrion with sea 
water by a. process of hydrolysis (simply reacting with sea water) 
with &half life of sbout 12 hours. Thus, in about 10 days, or 80 half 
lives, the 136,000 pounds would be reduced to & little over 2 ounces, 
with tha produots produced by such hydrolysis being oornplerely 
innawus.'8s In  addition to the disappearancs by hydrolysis, the gas 
T o d d  be subject to tremendous dilution. Dr. Conrad Cheek esti- 
mated that. at  most, 1 cubic mile of ocean would be contaminated, 

'"118 C090. REO. 5.13337 idaib td. bug 13, 18701 
Heorlngs at  3. 

"8 I. 

'''Each vault weighed 5 4  tons and contained 30 11-E rwketl. Each raket  
contained B charge of 10 8 pounds of GB nerve gas and about 2 6 Ponnds of 
B hunter charge. as well as B racket propellanr and B fuse In addition t o  
the 133,432 muds at n e n e  gas there xere at least 32,801 pounds of explo- 
s1rer. RaarlnDJ at 37 

x s  Heorlnge at 4 0  
' = I d .  a t  41. 

6upro note la. 
S w r a  note 88 1 molev le  aes ratel neutrallzea 1 mole of GB. GB has a 

molffular relrht  of 110. has B m d m l a r  i e i g h t  of 18 h gal of wafer 
18 8.3 I b s .  so about 6.3 Ibs. of rater. 01 1 %a].. aauld detoril? about 1 Ib. 
oe nerve agent 
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and that if the gas were uniformly dissolved and dispemsd in this 
area, it would be so diluted BS to not be dangerous to life. This a d d  
be th0 maximum contamination if all the gas were rsleased &t o n c e  
an unlikely possibility under the circumstaneee.:ab 

Safety m e m m  implerne?lted. Concern for safety carnot be mer- 
emphasized in dealing with deadly renpans. How. for example, 
could the Army ea ran te s  that ths rockets would not explode when 
the ship hit the mean flwr. RS had happened m t h  similar ships ladsn 
with obsolete munitions scuttled off the Atlantic Seaboard! ''? Or, 
after they hit the bottom, what would hara prermted the wults 
from bursting at the tremendous depths, or from being thrust to the 
surface by the wean currents? Ths Ann? maintained that rhe speed 
at which the ship m u l d  hit the wean bottom would not produce a 
su5cient impact to detonate the explosives ahich, unlike the other 
munitions vhich had eaplodad, w e r ~  in concreta eontniners encased 
in Likewise, the containers were designed to hare 8 cam- 
plgssiv8 strength approximately equal to that t o  which they would 
he subjected at those depths.Iae As to the pwiibility of the material 
rising to the surface. ths Army maintained that in the mean in that 
area the stmeture of the w ~ t e r  column abors the sunken ship w.s 
very stable and there vas no likelihood whatever that currents 
would push the material to the surfaee."O Dr. Kistiakovsky, chair- 
man of B committee established under the dirmtiw of the Kational 
_ _ ~  

If ths 135.000 Ibs of GB went  wele uniformly dlssalred sod dlsperaed 
In 1 eublc mlle of EPB water It m m l d  onlp corresmond to about 014 PsIts wr 
m~l l lon .  or a little 01~er 1/1Wth of B mrt peer million Heoringl at @8. 
"In 1984. B munlrians-laden liberty ship was scuttled OR the em81 Of 

Sew Jarie? F l ~ e  mlnutes later I t  exploded and the Army did not know l i  
Lhls vas from the impact on the wean bottom or the Lremendous pressure 
at the more than one mlle deDlh ThBr blssl n.88 eo  erer re If PegllteRd DO 
seismic inrfriimente all O ~ P I  the rorld. 116 To\c. REC. 8-13338 (dBllg ed 
hug. 13. 1970). Three dare sffei the nerve gas _as d u m m  0.7 b e  mast of 
F l o r l d ~  B b l n i l s r  ship wad iunk 135 mlles off the Maryland co88t and 
detonated ahen  the ~ e s s e l  h l t  the ocean Bmr at a depth of 72W feet. The 
reseel ronralned 5 . M  tons of rrplod~ee  nhleh were to hare been demslred otl  
the Sew J e r ~ e y  coast near two mnlen ships 511ed with mustard 888. The 
K a r i  shlfted the 811e because of publie Concern. but malntslned that even V 
the old bombs had rrplodW near the pOlaon gas there would hare been no 

'The estlmared speed of rhe nnking n s e l  w a 8  40 feet per second or about 
27 mlies per hour Heoirnya at b9. The Betnsl 8p"d was about 25 mllea pr 
hour. Washmgton Port. Aug 19, 1970. at  AI, Col 2. 

jY The concrete eonfainera here a compresslie strength of s b n f  7,wO Iba. Wr 
8anare inch Being encased ~n quarter-inch steel, It i s  uollkeli the? would 
break under i u t  that pre88Yie Xoorlnla at  EO 

danger Washlngt0" Post 'lug 21, 1970, at c4. COl 1 
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Academy of Sciences. said ths dumping area "is probabls the most 
tranquil depth of oc~an  in eaistmce." 

Effeeta m freedom o f  the high seas. A State eerti~inly has a duty 
to wmn ahips of other nrttions that they will be endangered i f  they 
operate proximate to where that state is conducting a dangerous 
operation. The greater the degre8 of precaution stat8 takes, the 
greatar the interference with the freedom of navigation and fishing 
on the high  em. The United Sratea did find i t  necsssary to warn 
mariners to  steer clear of the dumping site, Warnings rere issued 
by the Coast Guard that all ressels should =main clear of the sits 
until after the disposal had been wmpleted. Hence, for the limited 
time of approximately two d a y ,  vessels narigating in that wsa 
were inconvenienced by having to change course or delay their my- 
age. Fishermen, if any, had to tr? their luck clsewhere. But is a 
warning z o n ~  so restricted in sire and duration, violation per SB 

of international law S 
Artioli 2 af the Convention on the High S e a  pire4 a b r o d  r m g a  

of permissible uses enrisnged b? authoritative international princi- 
ples, mentioning among others the freedoms of navigation, fishing, 
laging submarine cables and pipelines. and flring over the high 

These freedoms, however. a r t  not a,bdute, but relative. 
Article 2 recognizes th8t uses protected by freedam of the seas may 
themselves toms into conflict and that no rigid standard prohibiting 
any snd all "prejudice" or "harm" is adopted or to be employed. The 
test, rather, is "reasonableness," since all freedoms recognized by 
international law "ahall be exercised bp all States with reasonable 
regard to the interests of other States." 

The purport of this community prescription, which msrely cdi f iss  
customary international law in terms of me of the oceans, is strongly 
in the direction of r empizmg that occasional instances of tem- 
porary, exclusive use for some purposes mag be regarded lawful if 
the adverse impact on others is masonable in the conteat.'*' For ex. 
ample, the Cnited States, Great Britain. USSR and othen, in pmc. 
lice, a5rm that naval operations, such as for gunnery and torpedo 
practice, are fully compatible with the freadom of the 8- even 
though there be some temporary displacement of, or interference 
with, other use9 of the area. Therefore, to the extent these general 
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communitr preacriprions are applicable t o  the wean for piirpwss of 
nerve gw dumping. R military US they are in arcord m t h  m e r -  
national law If reasonable in their relatmn t o  the Interests of orhem 
making use of the The freedoms of i ia i~gat ion and fishing 
appear to  hare been the only freedoms temp 
nerve gas dieposnl. Howmer. the degree of r 
it? much smaller than that  imposed for m i  
never been held unreasonable per ae by the 
world. 

Ent,iroiimirtaZ ejject  ofi mnine rcology. Con 
the Senate floor RS to  damage to mnnne life i 
ocean harbors R rich and raried animal life. t 

however. 

rhele cnu10 be T.0 Ln”%-Ierm eonfsmmaflnn of natura 
bodies of n8ter +crerfhele;i . Inasmuch aa three a 

region mleht be ehanped.” 

More knowledge as to enriornmental effects would have been R I - ~ I I -  
able had earlier nerve gas disposals been monitored and ?ne resting 
site of those ships not 

Enrironmental Qualit!-. the A m p  
nuch deeper than an!- RT which  fish 
on” nnd that ammnl species BL this 
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depth nre scavengers, not used as a food source for man."' More 
than 90 percent of the seafwd consumed by man is derived from the 
asters of the continental shelrss and nearly 66 percent of that tatal 
is hken from estuarine w&em.13n The dumping site was appmai- 
mbtely 826 miles off the continental shelf of the Gnited States and 
approximately 3 miles deep. 

It is wident chat a more thorough study will be required by 
scientists before the exact effeots of nerw gai on marine ecology 
may bs predioted. This doBB not, however, preclude s. determination 
based an present technology, that under the circumstances such 
sffscts would be minimal. Iloreorer, in appraising the  clam^ that 
contamination of the wean by nerve ps is unreasonable per se m d  
therefore violative of international law, ic is difficult to sustain the 
proposition rhat temporary contamination of qproxim&ttely one 
cubic mile of wean, acoompanied by minimal interferance with f r ee  
dom of the seas and minimal harm to souces  of f n d  or marine life, 
is unreasonable per se. W e  turn.  then, to an sxamination of whether 
the dumping, although not unreasonable per se, was unressonable 
under the circumstances. 
2. Uee of ths Ocean for .Verve Goa Diaposd is  a Reasonable Tse. The 
validity of this claim trims on m m y  factors, all of which must bO 
viswed in light of this particular dumping under these particular 
circumstance.% What might be reasonable if accomplished 500 miles 
from the ne&mst land might bs complately unreasonable at 10 or 
even 100 miles. To assist in the analysis a brief consideration of per- 
tinent customary and conventional international law ia appropriaie, 
& f e r  which the exact nature of the claim, the existence of other al- 
ternatives. and its ultimate reasonableness may be appraised in light 
of $1 the fans  and circumstances. 

Cwtonuz?y i rbtemathd law. The use of the oceans and p a t  
r iven flowing into them for waste diaposal is perhsps as old &s man 
himsalf. For our purposes, WB are concerned with those uses which 
exceed the wAmilative capacity of th* m a n  and result in 9om-e 
detriment or h a m  which 1s unacceptable by the international win- 
munity. Exactly what standard should be adopted to define wem 
pollution is not clear, buc as a starting paint, it 1s suggested that 
the  danger to be avoided is such pollution as unreasonablv alters, or 
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threaten to alter, the marine environment or causes. or thhrentan to 
cause, harm to men or marine resources used by man. Serve gas 
is, of c o m e .  ~n ~ i r n m ~ n l  substance x h  
else regularl: manufictuied or dmnpe 
broader sense. pollutants are unaroldable bT-products of modern ~ n -  

In diicusmg accepred uses of the mean floor. Professor 7T.T 
Burke has observed that R con temporq  means of utilizing the mean 
floor is a i  B place for disposing of solid Tastes, and that some isolated 
areas of the deep ocean Acor hare been the locale for depositing 
dangerous or no longer useful materials. I n  the former category may 
be "obwlete ordnance and lorr leral nucle~r w.3tei stored in con. 
tainers." The latter includes B large variety of objacts for ahieh 
marine dumping ia an eeonom~eal procedure, such &B bulky equip- 
ment and miscellaneous solid mxtes. Though no formal decision. 
exist about the lawfulness a i  this activity. Professor Burke s a p ,  
"It appears to bs so prevalent. especially in the more adjacent 
repons, that it is common expectation that the activity is a permis. 
sib16 The more than 100 dumping areas 08 the coasts of the 
United States attest to a rather eatensire practice of such U W . > ~ '  

But does this w e  contemplate the disposal of nen-8 gas in the 
weant The unnsual nature of the substance renders i t  unique. Kiot- 
mthsttandmg. those states rrhich hare admittedly disposed of obsalpte 
gas hare chosen the deep sea in xhieh to  do so. The most publicized 
dispoada were by Great Britain. during the period 1857-1859'3G and 
the rn i t ed  States almost annually sines 1967. Is the practice of two 
staten siifficient to  establish cuitomarp lam-? Should only those states 
possessing nerx-e gas hare the right to sstablish law 86 to how ir will 
be disposed ? 

Perhaps a brief reference to experience in anotlmr rehted mea of 
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international concern, the regulation of nuclear testing, might prove 
helpful in ansnering these difficult questions. Like the nerve gas, 
the use of nuclear deriees has no long, established oostomary use. 
The Unitsd States. United Kingdom and USSR conducted nuclear 
testa in the ocean, to which actions many nations not haring nuclear 
capabilitiss protested. The immensa warning zones required for con- 
ducting such experiments did restrict navigation on the high  em. 
Some analysts feel that musing radioactivity of satensire areas of 
seas and nir space may by analogy fall within rules which hare been 
emerging under the inchoate doctrins of "pollution" in international 

Desiring to limit nuclear testing (probabls inore to precluds 
entry into the nuclear arena bg other nations than to prerent p l lu .  
tion), these nuclear powers and many non-nuclear pawen entered into 
the Suclear Test Ban Treatg which becams effectire in Octobsr 1963. 
The Treaty prohibits the testing (as apposed to the USB) of nudear 
weapons in the atmasphere or undemarar, including "territorial 
r a t e n  or high S ~ & B . ' ' ' ~ ~  France and China, both fledgling nuclear 
powers, ham refused to accede to the twt ban and hare conducted 
independent tests. Jlany authorities an the subject argnue that what- 
ever may hare been the stuus of customary international lam prior 
to the treat>-, the almost unirenal acceptance of the test ban, as 
evidenced by the multi-lateral tmaty, demonstrat= an international 
consensus that nuclear tasting in ths m a n  i s  prohibited. Dwa the 
treaty indicate that this conwmus has developed into & customary 
internationel law principle! I b 7  If so, any claim to test which is 
contrary must be B claim of special interest against community 
 interest^."^ h r  m anp area of customary international law, ths 
important measuring rod is the overwhelming expectations of ths 
peoples of the world (not necessarily the unimersal or unanimous 
eapectakions). 

Although less dmmatic and extensive in its p r w n t  development, 
ths nerve gas situation is not totally unliks that of m d e u  testing. 
The 1925 Geneva Protocol. prohibiting the use in n&r of asphpaiat- 
ing, poisonour or other gases, and of backnological methods of 
warfare, hed been ratified by eighty-four nations, not including the 

. 

'*llargalis, aupm note 87 at 840 
wArtlcle I. Treat1 Bannlni SU~1es.r  Teamon Tests m the AtmMyhece, in 

Outer Smee and Ender Water. done at  Uoseoa- hug 5.  1983, entered into 
force O c t  10, 1883: 11 U.8.T 1313, T.I.I.5.  S o  1133. 

'See Brgumenla advanced br Profeiaor W T. Burke, SIPRI. mpro note at 
159 der. a l m  D'Amato. Le#& A S P P C ~ B  of lhe French Suolear Teeta. 81 Ir J. 
I V I ' L  L. BE. 76, 77 (188,). 

1u Gupro note 118 and 120. 
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Cnited States. Has the orerwhelming ratification rf this protoeol 
created a customav piineiple of international law by which all 
nations. including the United Stares. should be deemed bound? If 
the Cmted States asserts that France and China are bound by the 
Test Ban Treaty. ma? be difficult t o  a r p e  that  it 1s not. in turn. 
bound TO the Genera Protocol. 

Unfortunatelp. far  purposes of this ma l  
address itself to rhe manufacture, testing 

relopment of n costoman. principle of interna- 
np use of the gmi. there ia no comparable prin. 
g origin 111 the Protocol) prohibiting its disposal 

a t  sea. Accordin&. if rasolution of the h v f u l n w  of the disposal 
must be made by reference LO customar? mternmonal I t w ,  it must 
not be to R rule treating nerve gaa or chemical aeapons in particular. 
but rather. to those principles nhlch gorern use of ths seas generally. 

Conzenthnul ;nternationa? bzt. Article 1 of the Convention on 
Fiehing and Conserranon of the Living Resources of the High Seas. 
effeotire >Larch 20. 1966, prorides that "A11 stttes hai.8 the duty to 
adopt or to coaperate with other state8 in adopting such masures  for 
t han  respectlie nations as mny be necessary for  the conservation of 
the living resources of t h e  High Seas." Article 15 of the 1956 Con- 
rmtian on the High S e ~ s  imposes a dntg on state 
tion of the seas" resultinp from "harmful agenr 
sions. together w t h  the T-nired Xntions General. 
to preserve the senbed and ocean fioor fiom detnmental I ~ E . - ~ "  cer- 

merel> B codification of n duty 
nternational  la^. or the creation of 

L new duty 8 
It is apparent that, w e n  in the absence of these international % p e e .  

ments. the injurious. or ptentidl>- injurious. effects of nene  gas 
may be n e n e d  within the juridical context of B duty of states to pre. 
vent pollution of international xuem l ihile the problem of pollu- 

due to  d i s c h a r p  of oil by ships or, to a more 
s of thernlonncle~r explosion?. general pnn- 
should apply. and courts hare not been rduc. 

tant to ~ p p l y  inch principles in resolnng pollatmn problems of an 
international character.~s2 Thus. n-hether bg the route of convention- 

y of n du t r  to prevent poll"tl0ll of 
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made law or curtommy law. the govsming principles in this situa- 
tion seem to m r e r p  on the aut2.. If  an?, of a state to prevent 
pollutmn. What. hoverer, 13 the extent of such duty$ Under what 
circumstances does it  app l r ?  K h a t  constitutes R breach? V'hat sanc- 
tions exist I 

Teat of reasonablenear. Risking ~n oversimplification, i t  is sug 
gesred that the duty to prevent pollution and to rtfrain from 
injurious uses of the sea. however inchoste i t  may be at this time, 
does exist. Wherher a particular use or claim would break that duty, 
however, depends on a contextual evaluation of all pertinent factors, 
and on weighing the reasonableness of measures taken against the 
interests of others seeking to 1138 the S ~ B . ' * ~  There can be no breach 
when a state lawfully neserts tamporav exelusias juridiotion or 
control over portions of ths high seas. as incident to  an exclusive 
use of s particular region, provided such um d m  not unreasonably 
htsrfere with rights of others. In  weighing the reasonablenm of 
such B use, it IS necessary to rake into account rhe importance of the 
"inchsire us= nffecred and tha significance of the exclusive internst 
at staks." And in most conrents, "such use3 should be regarded 88 
reasonable. subject to ths requirement of reletire or slight interfsr- 
e m s  with narigstmn."'81 In  the case of dangerous substances like 
nerve gar, I t  also should take into account the arailabilitg of other 
ahrnatiaes.  

The possibility of other altsrnatires was oansidered in the domw- 
tic portion of this srticls. The crux of the problem was that alterna- 
tires were limited beoause of hazards due to  the deteriorating 
inter-action of the nerre agent with the propellants and explosives 
sealed in the concrete vaults, and the short tima available in whioh 
to dispose of them safely. The Gross Committee recommended dip 
peal of the vaults "without delay,"'a' and estimated that, aftsr 
August 1, 1970. the rackets would be unsafe.?" Any alternative 
xauld hare to be safe to neighboring populations, and positirs in 
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the sense that the toric and explusire contents of the wults could be 
destroyed Tithin B predictable rme .  After numerous studies,lbb si1 
study gmups and agencies rrhich rerimed ths mute r  supported the 
conclusion that them wns no fesahle altematne to dumping at ma 
other than use of a nuclmsr explosion 161 However, the AEC could 
not meet rhe required time schedale. Speaking for the AEC, Mr. 
Trerehe said. "I think ID n e w  of the stnke [contemplated by AEC 
oontractor'a employeu] and in rim of the iensitirity of the muni- 
tions that It v-odd hare posed B most dangerous operation to 
imagine." Temporan- storage of the gas beyond the estimated 
deadline was likewise considered unsafe due to the condition of thc 

Perhaps the strangest expression of a lack of alterna- 
tires was that isauod by tha Department of State. Aftm saying thac 
the United States regretted the necessity of proceeding d h  ths 
ocean dumping and rrould not do 80 unless conrinced it T o d d  con- 
stitute no hazard to life. the Dspartment deelarsd that ocean dispossl 
%-as approred only after it was "clear thnt them was no orher saf8 
alternatire that could be follomd.'' 

The claim of the  United States to dump ths nene  gas in the wean 
was extremely limited. There was no usertion of right to claim 
any portiou of the high seas or to subject it to  rn i t ed  States juris. 
diction or control. The effects of the gas on marine eco loa  are 
temporary and confined to a relatirely small area of mean space. 
Interference m t h  interests of other states and fresdom on the high 
MBS ha- been minimal. Mloreorer. in appraising this claim in contexts 
of high expectations of destruction or death, the decision-makars, 
whether in the Vnired Staten or external to it, must accord B high 
deference to public health and security, 83 against claims to unham- 
p s r d  narigation and fishing. The choice was to risk death or serious 
m j u v  t o  man>- persons aithin the United Stat- by some type of 
land disposal. the best of mhich was deemed unsafe. or to dispose in 
tha ocean where hazard to human life nas minimal. These factors, 
together with the absence of ocher reasonable alternatives. am such 
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that the claim of temporary, eaclusirs us8 for this purpose i s  resson- 
abls, and hence, lanful  in the regime of ths high 888s. 

IV. RECOJllIEFDATIONS 

In  charting policy for future use of the oceans in ganeral, and 
disposal of noxiou3 chsmicals in particular, i t  is pwsible to amid 
many of the pitfalls surrounding the nerve gas dilemma,. There 
should be practically unanimous agreement that the anrestrained 
disposal of wmtes, whether chemical or otheraise, is not desirable. 
Certainly, large quantities of deadly chemicals or other highly dan- 
gerous waste materials should not be parr of our waste disposal 
program if there w e  athor reasonabls alternatives available. The 
cas8 for their large.scals disposal at sea increasingly weakens BS we 
begin to realize that the Vast oceans do hare an exhaustion point to 
their assimilarire capacity as receptacles for the aorld's rrastes. The 
nerve gas controversy has had its positire effects. Claimants such 8s 

the environmental defwse groups accomplished a major objective 
of crsating an a,mrenes$ of "the need for adequately informing the 
public and the Congrsss beforehand of contemplated actions nhieh 
involve hazards to the enrironment." The military has devised 
safer techniques for future disposal of n e m ~  gas which will not 
require use of the ocean, but will utilize equipment xhich will taka 
the nerve agent out of the rockets and decontaminate i t  in a. per- 
fectly safe method of remote control."z Diplomatic representatives 
hare assurad ths xorld that the United States does not foresee any 
cireumstanees in which it m u i d  again hare to dump chemical 
weapons into ths O C B B ~ . " ~  

The nen-e gas eapsrience has revealed several &?em ahere sfition 
is needed. Mora extended study ceriainlg might mred others, but 
at b minimum the folloning recommendations should be made: 
1. Tighten domestic pollvtbn controle mithin the United Statee. 
Two means could prove extnmelp useful in meeting future problems 
of a similar nRtlire. Ths first is the effective use of saisting sxeoutire 
ag-ancies and of the n m l y  created Council on Environmental Quuelity. 
I t  is clear from tha gas inoident alone that judicious use of the 

R-ashington Post. Aug 17, 1970 at  AI. Col 4. 
'*' Hearing8 at 31. The natural life a i  B rocket ir  15 t o  20 pears Many ol  

these SI11 have to be diamwd of as the7 reach the end of their useful Ille. 
but slreadg a method 1s brlng used t o  demllltadze the roekets by punervrlng 
the round and draining the nerve agent Into B deeontsminatina solution 
FlnallF alter all the agent is out ol the round, the Pound is destroyed by 
burning. I d  B L  31 and 83. 

Washiniton Port. hui  19 1970. at  AI.  CDL 2. 
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Council by all federal agencies. militnrr or non-militarr. before 
taking action on major projwrr xhich could rignificmrlg affect the 
ennronment. should provide nn adequate forum for eaplanng all 
releranr fnets and alternatirei as part of the deciimmmaking 

f properly used to adminierer policy of rhe 
control statutes. ( for  example. the V u e r  
, has the cnpacty to den1 xith raried domw 

tic pollution problems and rhe flexibility TO meet those problems 
haring an niternntional impact &E tlmy are recognized nnd require 
resolution. It will p e n t  augmentation of executive controls oil a 
rational policy-oriented S R S ~ S  wi th  intelligent use of domestic and 
international pnnc:plea of law. IVhere. for reasons of national 
security. the Department of Defense can not prudenrlp use this 
fonim. 81 nai\-er might be granted. or anotlier ~pproach  consistent 

designation of thore substances 
I1 nccelerare the process. More- 
s ex i~ tmg  procedure nil1 aroid 

a rnrh of spurious lepslatiie or executive proposals rrhich reflect 
ignorance of. or di?regard for, the present tools.x" 

As R second means of tightening domestic pollution control. mx 
Isgislatmn or executive policy should be effecred to require a demili- 
t&nmtion pian RS il condition precedent to rhe derelopment and 
production of m y  new weapons and poseibl? before future extensive 
manufacture of existing ones Such a plan roa ld  consider the effects 
of demilitnnzntion of weapons on the health and safety of our 
p ~ p l a  as veil as on the enriranment. n herher !and or sea, and xould 
&mure that the besr scientific minds in the particular field of expertise 
that derelops the neapans would devote their ereatiritg and genius 
to minimize harm. Igmn. nnirer i  could be permitted vilere national 
security or the iiarional i n t emt  
2. Tighteii domagtic poIiiit;an eo 
pollution from hazardous subitn 
terri tond waters. bur nirhin eon 
control it can be haserred through rlie dread>- existing inrernational 

permit treaty-implementing domestic Inrr to 
rough rh8 c o n n p o u ~  zone for such purposes. The 
is early >daitification of the pollution. bringing 

it within the definition of hazardous substances replnted by Stature. 
and policing the acririty. The problem is  not and ~hould not be one 
of junsdictmn. Of coume. enforcement in such B mst area of coastal 
Tatel- could proi-e burdensome. bot any s : p i f i e a n t  pollurion coulrl 
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be reasonably eantrollsd. X t h  this approach, domestic anti-pollution 
policias need nm be fnistrated by off-shore offenden. Should 
repeated pollution occur on the high seas outside the contiguous zone 
and have B material impact on our national health or welfare, &n 
agreement with the pertinent foreign states might be obtained and 
implementing domestic me~sures taken. Or. if such agreement be 
Imposs~ble or impractical, the L-nited States may unilaterally extend 
jurisdiction for protection of its impaired interests rhrough domestic 
legislation founded in principles of international law. 
3. Encourage ocean po2kt ion control through an internatihnal body. 
T!%ile it may bs possible for individual states to formulate diaposal 
programs for noxious materials. the O C B ~  is an international IeSoume 
used by. and affecting to some degree, practically all BtateS of ths 
world. The cumulatire impact of indiridually conceived programs 
designed without regard to those of other states, and without their 
cooperarive efforts, could possibly endanger future safe uses of the 
means. d unilateral approach msy mset with some success, but very 
few states hare sought protection from pollution, at least in the field 
of oil and radio-actire matsrials. by eatanding authority to ocean 
areas bepmd them territorial sas. There has rather been s "clear 
reeopition of a need far inclusive prescription."'7i At a minimum, 
there is a common interest of states, if not in precluding dispffid 
of certrtin matmials, then B t  lensr in prescribing the conditions of 
such disposal. 
4. Recognize impacts on all claimants afseted. Polity decisions 
reflect rslue judgments. Political niceties may be useful and clever 
when dsaling n i th  purely politics1 problems whom value impacts 
are minimal, but an inquiry limited to claims of racognized partioi- 
pant?. T h m  them are unrecognized clsimants Tho may in fact suffer 
swem deprivations, is unsatisfactory The idea that tha United States 
could not respond to tha protest of the'Bahamas unless the British 
gorernment agreed to pas? it on to T 
in accord v i th  Bstabliahed protocol. BuC certainly concern could ha7-e 
been more openly sxpresssd and assurances made that health and 
safety considerations xem paramount and would be protected, rather 
than turning a seemin& indifferent shoulder against leetimate, if 
unrecognizsd. claims. The question of what weight should be 
accordd such unrecopized participants is a separate issue, but any 
decision-making process ahich ignores such claims a n  hardly be 
said to opwate in ths international community interest, and must 

. 

'r' IleDougsI. 8uliro note 31 at 848 
1*1 d ~ r o  note loa 

207 



56 MILITARY LAW REVIEW 

use." The beginning of B reeppr~i ia l  of our policy torrsrds the use 
of the weand a3 B norld garbage d m p .  howsuer belated, has alreadr 
led to beneficial mechanisms a t  the domestic as well BS the inrema- 
tional level through nhich man? critical problems may be mitigated 
or resolred. But poilution does conrinue. and perhaps the risk of 
permanenr contamination nf the mean ii great unless it i s  psa t lg  
curtillled. Nonetheless, policy which measures each type of pollu- 
tion on its onn merits, rreighlng ths benefits against tha risks and 
looking close1)- at other alrematirej to ocean disposal is more real- 
istic than one which prohibits an)- and ail pollution under any 
circumstance- lye mast recognize that it i3 difficult to gauge precisely 
the specific effect of man? palluranta introduced into the sea, difficult 
to 8ssess effects of n m e  discharge eithar with mapecr to  th* orer-all 
marine eco1ag)- or TO particnlar specias. Further, ir is difficult to 
d a t e  w o l o a  situntmns and rslues to particular discharge?. Then, 

y products harmful to marine life often originate from 
beneficial ~n other naps. Pesticides. for example. are  needed 

in agriculture to  prevent starration. but itamation could result if 
marine life n-ere destroyed by particle? of pestieids floving into the 
sea m significant m m o ~ i n t s . ~ ~ ~  

As to the GB nerre agmt in particular, ocean disposal need not 
be & problem in the future. But while the policy of the United States 
IS not EO initiate the ULB of lethal chemical reapom."* current stock. 
piles are large and research continues."g Queq-: Does thew value 
8s B dstterrent justify the continuation of their manufacture in the 
interest of national security? Whatever the precise reasoning or 
justification. prodocrim of chemicnl agents contmues to be B part of 
national policy. T h a t  approach. thsn, should govern their disposal? 
As mentioned earlier, one method would be to require a. plan of 
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demilitarization 83 condition precedent to them production. But 
m formulating policy guidelines ve must recognize that so long 8.s 

research continues new neaponi mar be anticipated. They r i l l  have 
to be appraised in their respectire context just 8s nuclear and nerve 
gas wenpons w e r ~  in theme. The only prnctical mls to effectively 
deal nith these future situations is the mla of reasonableness. 

In  retrospect, the emotionalism surrounding ths neme gas incident 
undoubtedly vas a p r i m a v  motiretar in leading scientific research 
to B better means of disposal. Sox, because of the imprwed methods 
of disposal. a future dumping &t sea, et least of the GB n m e  agent, 
would be difficult to E I I S T B ~  as lawful. Th92 B~oouse the principls 
of reasonableness 1s a self-policing one. As conditions ohange, nen  
and better methods a r ~  dedoped. Actions which might h s re  heen 
reasonable perhaps only & f m  yean ago may no longer be reason- 
able. The self-policing argument R S ~ U ~ ~ S ,  af course. that there r i l l  
be diligmes in research for improred methods of disposal, hut such 
diligence should not he difficult to implement. st least in national 
policy. Xoreoier. once any nation develops the t e c h d o n  to a b m  
B particular pollutant, and makes it arailabls to the international 
community, the mle of reasonableness must take such technology 
into account. 

RIB may anticipate future situations of potsntially grarsr conie- 
quences as nations derelop and experiment with dsraetating asapona. 
The judicious use of the international convention roo1 combined with 
effectire domestic leadership is a responsibility wa must not evade 
if we are to aroid destruction. not only of ocean resources, but of 
the human race. Banning the use of such 
but banning their manufacture under cond 
inspection would he more desirable. Until such time, wean displsal 
of inherently haznrdous substances remains, and ought to remain, 
permissible under pmper conditions, those conditions finding their 
root in the rule of rsaeonableness. 





COMMENTS 

M w h  of the history of the Judge ddioeete Generd'r 
Corps is written in the records of it8 famm<s courtr-martial, 
This comment emaminea m e  of the Corps' most impmbnble 
incidents. tkr cmvf-martial of .Judge Advocate General 
D a d  Swaim. The author emmines the emtemise litigation 
from both a l e g d  and hisfon'cal point of  a i m , .  Subsequent 
isrues of the Military Lazi Reziew will eramine add;tionaZ 
historie courb-martial in tke two centuries of the Corpa' 
eristence. 

THE COURT.314RTIAL OF A 
JUDGE ADVOCATE GESERAL 

BR~GADIER GESERAL DAVID G s w A m  (iw)* 
By Captain William R. Robie*' 

I. GENERAL SJVAIM 

On 1 December 1880, Presidsnt-elect James A. Garfield (native of 
Ohio) wmte Presidsnt Rutherford B. Hayes (native of Ohia) to 
support the appointment of hllajor David G. Svairn, Judge Advocate 
( m d  also native of Ohia),  as the Judge Adrocate General. Qarfield's 
letter also expressed regret that hii desire to haw S m i m  s e r m  8% 

his private secretary would draw him a ~ a g  from his "strictly pro- 
fessional duties." thus creating "antagonisms . . . which would make 
his promotion mom difficult." Garfield's praise of Swaim KBS almost 
unbridled : 

*The O ~ n l o n 6  and e ~ n ~ l u ~ i o n b  preiented herein ale those of the author Rod 
do not necrssarllr represent the 7lewl.s of The Judge Adrocate General's 
Srhml Or an7 other go~enimenfal agenr). The BnlhOr wishes to grateful1.r 
acknowledge research B S S ~ S ~ R ~ C ~  Dioiided by 1LT Roger &I. Bmersge, AGC, 
C S Army. AEdll tRnl  Chief. Plans Dlnsion The Judge AdTocate General's 
School. r. 8 A r m 7  B A ,  1961, d D., 1070. Cniisrs l f~ of Sebraska, admlded 
to practire before the Supreme Conrf of Xebraaka. the L n m d  States Dmtiler 
COUrl  for S'ebraska. and the L'nlted States Coun of A ~ e a h  for the Eighrh 
ClreUlt 

* * J A W  C.  S. A m ? :  Chief Plans D ~ ~ l s l a n ,  The Judge Adrmsfe Genera1'8 
Sehml. L S. ArmT, Charlofreanlle, l l r r lnls :  B . . . .  1868, J D . .  1960, Sorth. 
western Unlrersitp, member of the Bar of the State or Illinols and admitted 
to 1xBctice before the Knlted Stares Dlstdel Coun for the Sorthem District 
of Illinois and the Lnlted Stares C o w l  of Illlltsry Xppals  
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On 3 Febmary 1881, two weeks prior to Swaim's appointment, an 
emotion-charged court-martial had b e p n  in New York City. Cndet 
Johnson Cheanut Thittaker,  the only black then at W'sst Paint, was 
being tried for conduct unbecommg an officer and a gentleman for 
violating United States Dlilitaq- Academy mgvlations and for can- 
duct prejudicial ro good order and discipline. These charges resulted 
from an incident at the Academy in which Khittaker was found 
strapped to his bd,, beaten unconscmus, and cut on the ears and left 
foot. Because of th8 racial o~ertones of the incident, & court of 
inquiry hnd been appointed by Major Gsne r~ l  John 11. Schofield, 
Superintendent of West Point, and duly found that Tilittaker had 
tied himself up m d  mutihted his own body. 

The oourt-msrtie.1 which followed TTBE desired both by Wittakeker 
to clear his record and by his superion (including General Seho- 
field, who had been reliered of eammand at Veest Point on 21 Janu- 
ary 1881 because of the furor created by ths Vhittaker incident) to 
vindioats the reputation of Keat Point. The Judga Bdrocate (prose. 
cutor) in this trinl was Major Ass. Bird Gardiner, formerly a West 
Point professor and the most famous Army lavyer of his day; the 
president of the court KW Brigadier General iielson A. Miles. 
Schofield, Gardiner, and 3liles wers to play important roles in 
General Swaim's court-martial three gears later. 

Afrer a lsngthy rrial culminating in CL rehhement srgumsnt by 
Gardiner, ths court found 7Vhittaksr guilty &3 charged on 1 0  June 
1881, with excaptions tmtamount to B rejection of the key motives 
alleged by the prosecution at the court of inquiry and the court. 
martial. Thittaker was eentenced to & dishonorable disoharge from 
the Academy, R one-dollar fine, and confinement at hard labor for 
one year. The court, hoaerer, recommended that the fine and im- 
prisonment be remitted. The transcript of the trial vas than sent to  
General Swaim for his review as Judga Adrooate Gensral. His 
report to Secretary of W a r  Robert T.  Lincoln, son of the President, 
was dated 1 December 1881 and constituted blistering sttack an 
the conduct of the court-martial. "In 101 pages of minuta dissmtion,"' 
one commentator notea, "he r idd ld  the prosecution's o m  and held 
the court-martial decision up to ill-disguised contempt." Swaim 
recommended disapproval of "the p rocd ings ,  findings, and sen- 
tence."' After E O ~ C U ~ P ~ ~ C ~ S  with Swaim's judgment by the Attorney 
Cienerd and Seoretary of War, President Chester A. Arthur on 

. 
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22 March 1852 orde-d Whittaker's release and roidsd his sanrence. 
S n a m  had hard17 i r o n  Gardiner's acclaim by his incisire legal 
destruction of Gmdiner's conduct of the TThittaker coun-martial. 

11. THE CXSE AGAISST SWAIM 

On 15 October 1881, a air. J. Stanley B r o m  had entered BE a 
partner 111 the firm of Bnreman and Company, bankers and stock 
brokers vith offices in ?;en- Tork and TVashinfron. In  Xay, 1882, 
Brown borroired S6,OOO from General Snaim in ardsr to increase 
his share in rha firm. Saaim -BE to receive six per cent interest 011 
his money plus ten per cmt of Brown's profits from the firm &s long 
as Bravn held S n a d s  funds  Three months later, Bronn terminated 
his interest in the firm and nnnounced his intention to repa? S w a m ,  
eapremng "reper that hie action would put General Siraim to the 
inconremence of a remi-estment." ' After some negotiations betmen 
the General. Broxn. and Llr. Arthur E. Bateman. Sxaim requested 
and rewired from Bateman (for the firm of Baternan and Company) 
a "due-bill." '.an ncknovledgment of the indebredness of Bateman 8- 
Co. to General %aim on ~ c e o u n r  of the deposit m r h  them of the 
$5,000 repaid b>- Llr. B r o ~ n . " ~  

The nature of Bateman and Company's businesi TBS such rhat B 

cummer could, in o m  wcoimt. bug stacks and bonds on margin and 
a normal checking account. General 

hese all-inclusire L C C O L I ~ ~ S .  ahich vould 
o mamtain. From 1851 to  1EBS General 

hired 111s OWI accountams to prepare sratements of Ins account. bot 
the? failed to include all of his transactions m d  were anoble to  
pmpare an accurate atatement a i  R result. 

In  an attempr to recoup nlmt he felt vas awed to him, General 
S w u m  ajsign~d the 85,000 "dae-bill" on 15 February 1661 tu the 
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building finn of Bright. Humphrey and Company for the purpose 
of having them bring suit against Bateman and Company for the 
amount dus on the note, crediting the pmeeds to Swaim's account 
with Bright, Humphrey and Company. Bateman and Company 
refused pagmant on the "dus-bill" and, on Swaim's instigation, 
Bright, Humphrsr and Campmy brought suit on 1.5 April 1884 
against the Bateman firm for $3,000 plus interest and m t s ,  with 
Saaim promising to defrag the wsts of litigation. Up to thls point, 
the dispute remained B relatively simple mattsr of commarcial law 
which could have been deoided in the mril courts. 

On 16 April 1881. A, E, Bateman chose to  channel the dispute into 
a different fomm. HB sent b letter to Secretary of ITrtr Lincoln pn- 
ferring oharges of fraud and conduct unbecoming an o&er and 
gsntleman against General S x a m  I n  addition to the alleged fraud 
created by Saaim's assipment and attempted collmtion of the full 
m o u n t  of ths due-bill, Bateman claimed: 

I Bm iurther ready t o  pmie  the said D. G lws im BseliitW t o  negoti- 
ate with this Brm Arm5 pmprouchers which he knew to be frsuduient 
and triplicates Oi autstandlnr BeCoUnte 
I ask that B court-martial be ordered for the fdsl of rile I) G. 

Swalm on charges preferred I desire when ordered. to amend thls by 
aeaentlng other charges u d e r  the head of conduct unbemming en 
omeer and a gentleman.. 

Presumably in an attempt to imprsss upon the S8creta~ of 
TVar ths seriousnsis of his charges. Bateman also distributed copies 
of his lstter to the p r m  and recared camrags in tha ITsshingtton 
nWTspU,pers. 

The next day, 3Ir. 31gron 31. Parker, & mutual friend of b t h  
Bateman and Saaim, brought them together and an arrangement 
for the aettlsment of their diffarences wm made. General S w i m  
agreed to surrender the due-bill to Parker and both Saaim and 
Bateman agreed to submit their financial differences to the arbitra- 
tion of the Honorable Benjamin Butternorth T h e  agreements, 
however, did not touch upon the pag roueher issue or the "other 
charges" raised by Batsmsn's letter to Secretary Lincoln. Xererthe- 
less, that Same day Bateman wrote again tc the Secretary noting 
that "the diffeience between General S w a m  and m p l f  (hare been) 
satisfactmil: settled" and unequlrocally n t h d r a n n g  "the charges 
contained in m). letier of April 16th against said Gen. D. G. Swum, 
he claiming they were made under R misapprehension of facts, which 

' I d  st 241-242 
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I Had the mnrtrr been dropped a t  this point, it 18 prob- 
able that General Swaim n o d d  h a l e  conrinaed unmolested in his 
position as Judge Adrocate General and that \Ir. Batsman would 
hare rnmtuallg received R just settlement of Swum's account with 
111s firm. meludmg the due-bill. 

For reasons *boar which he nerer enlightened those ~ h o  fallorred 
him, the Secretan- of T a r  on 18 April 18881 forrrarded by indora- 
ment both of Bateman's letters t o  General Suaim 

for such remarks as he may deslre t o  rubmd U D O ~  the sllegafi001 
made In the xithin cornmumeation snd for BYT BYPliCiitiOn he m a i  
dealre t o  make.' 

On that s8me dal-, Genera! Swami replied to rha Secretar?. claiming 
thst the due.bill rra? 

B negotiable p r o m l r s o ~  note aecardinr to all The nuthantien on the 
Eubjecl, sild n u  transferred in due course of busmess and Dayment 
demanded. hut refuaed 

He emphasmed that he h&d attenipted to settle the a c c o u t  to  no 
arail and that Bateman and Company had finall? a g e d  to submit 
the matter to zrbirratmn. Thus the suit ngRinit the firm on the dua- 
bill had been withhdrarn. TVith regard to tha pay voucher i s u e .  
Swim claimed to liere mere]? referred B Lieutenant Colonel A. P. 
Xorrow. then mi aide-de-camp to General Sherman. Commanding 
General of the Ann).. to brokers in TTashin@oan (including Bateman 
and Companp to \$-horn he might l iars  written k note of introduction, 
according to his xersion) after denying llorrow's requet t o  borrorr 
money directly from him. €3 iiiiimeiice on this particular count 
was pnradad before the Secremr?.: 

I t  n i l 1  be seen that  I had 00 eomern 0 r .  interest h these my- 
BeeoUDtl ahaferer.  and a11 I did 981 the friendly BCf of lntroduelne B 

brother omeer fa those Rho were LU the h?blL of domg what I could 
not do for him I ha ie  no knoirledge nf ani other pap account maniac- 
tion w t h  Bateman & Co." 

Swaim's only request ras  that his replp be giveen the same publicity 
"thnt the mithin false accusatmm i ece i ied ."  L 9  His reply was duly 
relssed and receired -equal time" m the TY&shingron newspapers. 

Bateman did not respond Gindll- to the General's eaplaniltions. In  

' I d .  8f 242 
' I d .  
" I d  a t  242.243 

I d .  &f 243 
I d  
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& p e ~ n a l  interview with S r a m  shortly thereafter, he announced 
that ths reply K'BS untrue and daclared that the "ply had put an end 
to their apeeement regarding the d w b i l l  and wichdranal of the 
oharge he had origindly preferred. 

By thlj  tims, howersr, Bateman xould hsvs bewme inextrioably 
committed to his original charges even if he had not bean angered 
by the Genaral's reply and ended the a p a m e n t  himself. On e2 April 
1884, S e o r e t q  Lincoln m o t e  B lengthy explanation of tha entire 
affair t o  President Arthur, expressing his reaation with General 
Saaim far his handling of the matter &i follows: 

ITIhe Integdu and upfightmas ol the oflcer of the Army who re- 
port8 U w n  e v e ~  court-msrtlal pmeeedlng whlch li l a  the duty of the 
6mretBlp of War 10 submit to the President for his Una1 action, i s  a 
matter of the deewt Coneem to the President, and to ever? one of 
hia mllltar? aubordinstei. , . , 

It i s  a matter of deep regret to me, therefore, rhat when the Judge 
Adroeate-Qeneral R&l given an Opyurtunlfr tu comment upon the 
charges in guesdon he. In r e J m t  ta the first charge. either vas not 
able, or did not See Ut. t o  make enpildt denial of ite essentlsi part. 
or to %1Fe In detail such facts and cIrc~mstBnces as would sbon the 
fahlty of Lhe charge. Instead of doing so he has contented hlmsell 
with a statement nhlch contain8 nothing t o  which Mr, BBtemsn'B slle. 
gBdonl might not m88ibly be a truthful supplement. 

So in reswct to the smand charge . . . Nr. Bateman refers , , , 
to B negotiation of pay BemUnfs alleged to hare been knoeo  to General 
Seaim 8s fraudulent; and t o  that element of the charge no aIIusim 
Is made in hls response. . . . 

I t  i b  Mt a pWmB1, but an O d l d a l  and pUIll0 mollBI.. [Emphaals 
added.] Fk hBa not.  Io my view, rmognlzed this n-ity, and &B he 
has not done so, I Bm compelled to rmommend to m u  the appointment 
Of a court Of Ingulq, , . ? a  

And so the issue was joined. It may be that the tme  basis for the 
wurt of inquiry and the subsequent court martial lay in the differ- 
ence of opinion ktwem General Swaim and tha SwmtLry as to the 
official ~e1sus personal nature of Sraim's finmoial dealings. Sm,im 
obviously believed, and urgently pleaded that his financial dealings, 
while they might be nghtfollj- subject to ths civil court8 when con- 
flicts &me, were not tha business of s, military wurt unlssa they 
specifically involved the mimw of porernment funds or of his o5w 
for private pain. The Secreta?, on the other hand, took the broader 
and stricter riex that, ahsn  the dealings of B high military offiicid 
become the subject of public scrutiny and r h e n  the character and 
reputhtion of that official &re cdled into question. ersly possible 

* I d .  at 24j-248 
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effort must be made to expunge such accusations to the satisfaotion 
of all concerned in order IO mnintnin the public's confidence in Its 
go>-ernment. To thar extent, Swmm's financial dealings w m  no 
I o n p  "personal" 111 the Secrerary'a mind. but becams '.official and 
public" and demanded eomplete and detailed explanation to  assure 
the rapid demise of any charges pieferred bj- Bateman. Had Gen- 
em1 Swum been aware of Lincoln's concern with the "official" nature 
of the affan and responded to Bareman's letten ~n thar rein. the 
matter might agam hare been dropped a t  that point n~lthoiir further 
investigation sild m t h  S m i m  r i n  ted (at l e a t  to the extent rhat 
reasonable men might at  least be e that he did not fullp under- 
stand his own financial arrangements iiith nateman and Cornpan! 

did not intend to defroud the firm bg assigning the due- 
ther a w a r e n ~ s i  nor the proper response were forthcoming, 
and General S v a m  leached rhe final point from which 

there was no turning back rritliout a complete repudiation of all he 
had done to this point. 

111. THE Cot-RT OF ISQUIRY 

Prssident Arthur through his private  secreta^ directed ths 
appoinment of the Court of InquiT on 22 April 1884. On that s8me 
date, Lincoln nppointed h i m  Genernl John Pope (Civil T a r  Com. 
msnder of the Army of Virginin which wae defeared at rhe second 
Battle of Bull Run) and Brigadier Generala Christopher C. b u p r  
and Deloa B. Saeketr (Inspector General) BS members of the Courr 
of Inquiry'  l lajor Robert X. Scort, Third Artillery, acted a6 Judge 
Advocate and Recorder, although his role was not one of prmecutor. 
Bateman's nttornei. Jlr. Jefferson Chandler, p r e m e d  endence to 
substantiate the chargees present4 by Bateman BB the &e.zussr. Gen. 
em1 Swnim had his onn  attorneys, the Honorable TT. H. Calkma and 
Judge S. TV. Johnston, who crws-examined Batsman's w t n w  and 
presented Kitnessea on General S~raim'e behalf. The Judge h d r o -  
cate's role app~reiirly n a i  limited TO adrising the Court on legal 
matters when requested to do M, authentieeting exhibits for rhe 
record. and subpoenaing nitne3s-s for either aide. The Court wai in 
session from 5 3Iay to 91 3lni 168r. 

In  418 pages of test~mong plus a i e r a l  wrirten briefs. the commer- 
cial law aspects of the due.bill mlp hotly debated b? counsel. 
Calkins and Johnston obtzmsd a legal opinion from B d i s tmpihed  
firm of lawyers in TVshin&wan, D.C., Shellnbarger and 1V11&an, to 

' S w  Order Sa 23. pmra 9. HQ of the h r m i .  22 A p d  1884 
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support Generd Swaim's thesis (as originally e a p r d  in his reply 
to ths SecretarJ.) that the due-bill vas B negotiabls instrument sub- 
ject to a s u g m m ~ ~  of the owner% rights therein just &s with m y  
other piece of negotiable paper. Financial sta,temente and accounts 
were introduced by Bateman's a t romq to show the draw-doan of 
funds repmentsd by the dus-bill. Witnessm to all conversations and 
wmts in the affair were called-from mutual friend Parkar to 
clerks in the K a r  Department. All of the public letten between 
Batman and the Seoretq,  the Secretary and General Swairn, and 
ths Secretnrj- and the President w m  riceired in evidence. I n  addition, 
Brteman submitted BS his only "other charge" a statement that 80me 
tims after Colonel JIorrow had made his financial arrangements 
with sereral broken (including Bataman and Company), G e n m l  
Swsim intimbted to Bateman that If he and the other brokers didn't 
mske arrangements M nllair Swaim credit for money owed him by 
Jlorrow, he (Swum)  would "squeeze him [Morrow] 80 at the 
Department that >--a" won't any of you get your money."" The 
Court dscidad that m e  remark had been made by General Swairn 
containing B warning or intimation. but because of the conflicting 
testimony they were unable to determine eradlg what aas said. 

While the Court of Inquiry fundionad much &s an Adicls 38 
investigation might today, it did not make B specific recommendation 
as to the advisability of & court-martial in the particular case. That 
KBS far the appointing authority to determine for himself without 
advice from the Court. The Court did, howwier, draw conclusions, 
sgnthesize the ascertainable facts after hearing both sides (their marn 
function), and give their opinion as to Geneaal Swaim's condud : 

. 

. 

Ltilhlle it [The Court1 Is not prepared t o  ea.7 that an? specifle act 
dereloped bf the ridence I8 aetualli fraduient. pet the evidenee daea 
show B wries of trsnlaetmns diser&ifahle t o  any officer of the Army, 
and whlch eewiallp demand8 the BeverRTc condemnation nhen en- 
paged In h.7 an omcer holding the highest poeltlon and geeuliar rela- 
t iom to the admmlstratlan of Juatlce In the Arm? held by Brigadler 
G ~ D ~ ~ B I  amaim." 

IT. THE FIRST COCRT.XARTIAL 

As result of the Court of InquirJ..: the charges and specifications 
against General Sanirn a w e  drawn up and signed by Major Scott, 
the Judgs Advooate and Recorder of the  Court of Inqu~ry .  On 
30 June 1851, the? were referred for trial by Secretary of T a r  

. 
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Lincoln "b>- direction of rhe Prerident." Subsequent orders dated 

penmendent of the Xilitsry Acndemy 
during the Il'hittRker incident 111 1831 and now President of the 
Court: Brigadier General Alfred H. Terry, Caster's commander a t  
the rime of rhe Battle of Little Big Horn: Brigadier General Sel-  
son 1. lliles, nho became Commanding Geiisral of the Army in 
l e a @ ;  Bngadier General William B. Rochester, the Pa?master Gen- 
eral: Brigadier Geneid Samuel B. Holebird, the Quartermaster 
General for nhom Fort Holnbird 18% named: Brigadier General 
Rokr t  JIurm:-. the Surgeon General: Brigadier Crmnrral John Sew- 
ton, rhe Chief of Engmeer:: and s~ c~lonels.'~ In  addition. on 
16 September 16%. Major I s a  Bird Gardiner, still the most famous 
-&my l i i a y  of the rime in spite of his rebuke by Swaim ior the 
ll'hittaker coum mamal. 18s appointed as J u d p  Adroeate and thus 
prosecutor in the case. The firm of Shellabarger and Kilson and 
General Charles H. Grmvenor of Ohio represented General Swaim 
with Judge Shellnbarger a5 chief wrunsel. 

Tno chug85 w r e  mnde a g a i n ~  Feneral Snaim. Ths first charged 
him Kith '.canduct unbecoming ~n officer m d  i( gendeman 111 riala- 

nr." Article 61 stated that "an) officer 
unbeeommg an officer and a geiitleman 
ierrice." Its present-day counterpart 
with the r i tnl  exception that dismissal 

is not required upon contiction today. Four specifications were noted 
claiming (1) fraud against Bateman and Company hy assqnment 
of the due-hill to Bnmhhr. Humphrq  and Company for colleetion. 

rn to  prevent any official inquirr lnto Bare. 
man's original charge3 by getnng Bareman to nrite another lettw 
to  Secretary Lincoln withdrawing the charges, ( 3 )  an wasire, UIICRII- 

did. and false reply hy S w a m  to the Secretary's requesr for an 
explanation of Bateman'a c h n r p ,  which reply X-RS mtended to de- 

'. S w e .  Order S o  161. Hq of the A m y ,  30 June 1634. 
" SDee Order So 201, Ha of the A r m i ,  27 August ISM : and S m  Order So 

227. Hq of the Arms 27 September l S b l  
"Charlea H Smllh 19th Infantry.  George L. Andrev?, 2%h I n f s n r q .  

Johii R Broohe, 3rd Infnnrrr  Luther P Bradley, 13th Inlanlrr: Romegn B. 
l r r e i  2nd Arflllers. and Hemy 31 Black 23rd I n l a n r q .  

" G e n .  C t  \ l a ~ t ~ a I  Order BO. 18, Ha of the Imir ,  21 l e b r u a q  1SS3. 
"'Cauif  l i o r t m i  u? Rrly. Om Pli'alni. ' I rgumenc Before Tbe General 

Court-&Ilarllal on Behalf of the l e c n r r d  In The Trial of Brigatier General 
D G S u a m . '  i i i  Hon S Shellabnrger. ~ i l n t r d  pnvafelg and delivered m 
1586, a t  R 
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wive the Secretary, and (4) the threat by S w h  to  uee his official 
position to c m s e  the dismissal of Colonel JIorroa from the Amy,  
thus jeopardizing repyment  of loans to Morma from a group of 
bankers and brokers, if that p u p  did not pay a claim S m i m  had 
against Dlormw in the amount of $115. 

The second charge against Snaim n&s "neglect of duty, in viola- 
tion of the 62nd Artiols of War." s' Article 62 stated, 

Ai1 cdmm not capiltal, and all dlsordem and neglect, which omeer.8 
and aoldlers may be gullty of, to the prejudice of gwd order m d  mill- 
tam dlaelpline, though not mentioned In the foregoing Artleles of War, 
*re to be taken eognniranee at by B general or regimental garr1BDn DI 
Reid omem' eoun-martlal, according to the nature and degree of the 
aneenae, and puYdahed at the dlaerelion of the murt' 

This charge is the equivalent of today's Article 134 of the UCMJ 
sacept that ths proper punishment thsn was left to the discretion of 
the court with no maximum punishment set for a specific crime. The 
specification here m f e d  to General Saaim's inducing Batsmas 
and Company to purchase from Lieutenant Colonel Morrow A m y  
pay amounts owing to him when in fact the amounts had already 
h n  paid to Colonel Mdormn. General Saaim was not charged with 
howledge at  the tims of the inducement OP at the time of the p q  
ments to Morrow but rathsr with neglect of duty in not reponing 
the fa& to the proper authorities once they were h o r n  to him. 

The court.ma.rtid eonvend on 16 November 1881. The trial began 
with General Swaiim'B counsel challenging the jurisdiction of the 
Court over ths ~ S B .  Counsel argued thst Article 72 I' of ths Artiola 
of W~rr prescribed that ganeral court-martial could be oonvened by 
the President only when the accused's commanding affiesr w u  the 
accuser, that Gmeral Saaim's commanding officer, Lieuhnnnt Gsn- 
em1 Sheridan who was the Commanding General of the A m y  at the 
time, had not convened the court martial and appointed the msmbm 
of the court, but rather the President through the Secretary of Was 
had dons so and, therefore, thar the cour t  80 convened and Lppointed 
had no jurisdiction over the case. Caunml further argued that the 
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Constitution in Article I. Section 8, prarided for Congress dons tc 
make rules for the gommment and regulation of the land and n a r d  
forces. that these mles and regulntions were embodied in ths Articles 
of T & r .  and that. if the present case were not specifically allorred by 
ths Articles of T a r  and specifically Article 72 to be tried bp a gen. 
era1 court-martial convened and appointed by the President, the 
maxim e r p r e m o  imiua mt esoZu?io alten'ua applied and the court 
had no jurisdiction over the ease. 

Major Gardiner argued that t h B  basis for dlowing rhs Secretary 
of TTnr to canrene the court and appoint x s  members "by direc- 
tion of the President" lay in the President's inherent powers as 
Commander.in-Chief of the armed forces. Ilhjor Gardiner then 
traced the or& of Article 72 to a case tried in 1E30 in xhich 
ths Generdin-Chief had preferred charges against the Adjutant 
General. had appointed the court, revierred tha proceeding. and con- 
firmed the ~en~enee .  The renilsion of Conpess at t hk  procedure 
resulted in Article 72 giring the President power to  appoint courts 
martial in such instances Before citing an opinion prepared by 
farmer Judge bdi-ocate General Holt and contained in the DLgeat 
of Opiniow of tAe Jiddge Adiocats General. Gardiner noted. '.I ail1 
quote from B volume from vliieh I do not often quote."'" He then 
summarized the opinion to the effect that ths President was authar- 
lied to conrene general courts-martial not only in C B S ~ S  under Article 
72 but in anp case by yirtus of his authority as Commander-in- 
Chief." i.e., & grneral court-martial convened by the Secretary of 
War is in law convened by the President. He then cited an opinion 
of the Attorney General which noted with approval B list of 12 
prominent c a m  that had been convened by the President through 
the Secretan- of \Var.*( Upon completion of the arguments, the court 
voted not to sustain the defendant's motion to dismiss for lack of 
jurisdiction. 

The defense w ~ s  then giren the opportunity to object to the mem. 
bers of the court. Genernl Roehestster, the Paymaster General, VBS 
objected to because he had giren testimony at  ths Court of I n q u i v  
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in this same case regarding Colonel ?dOrrOTT'% pay accounts and thus 
might be a matarid witness in the case. I n  addition, Snam ' s  counsel 
argued that he r a s  personally prejudiced against the defendant be- 
cause S r d m  had farored the appointment of  ome eon^ else as Pay- 
m&St*F General. The motion objecting to General Rochester was 
sustained m d  he nas  excused from the court. The next abjection WBS 

to Genersl Schofield, president of the cwm,  on the following grounda: 
(1) that Schofield had bean president of the court in the a l e  of 
Fitz-John Porter in nhich Generd Pope. before appearing as a wit- 
ness, had been counseled on hi4 atatemmt to the court by rhs defend- 
ant:  ( 2 )  Swaim had made sexre criticisms of Schafield's actions at 
various rimes, in particular when he was Commandant of the Military 
Academy (the Thittaker case appears ngain), and ( 3 )  Swaim had 
been extremely oaustic in his criticisms of the court martial pm- 
osedings in the C B S ~  of General Sehofisld's brother. The dsfense con- 
clusion pias that Schofield could not sit as an unbiased judge, but the 
court overruled the motion. The defendant's third objection was aimed 
at Gsneral Te-, who had also been an the Fitz-John Porter court, 
because of criticisms leveled by Terry s t  Swaim. General Terq took 
the stand and testified that he thought hs could be objectit-e but felt 
that he should be excused, nhich requad was granted. Swaim's final 
objection was to General I\lurrsy. the Surgeon General, because he 
had strongly supported someone other than Gsnwral Swaim for the 
position of Judge Adroeate General and thus was prejudiced against 
S w i m .  After Some discussion. however, the defendant nithdrsw the 
objection, and the court, consisting of eleven membe-, was assembled. 

After thsse preliminaries, General Saaim WBS arraignsd and 
pleaded "not guilty" to all charges. 

Early in the trial, the dsfendant's demurrer to the second specifica- 
tion of the lint charge (alleging Swaim's attempt to prwent official 
inquiry into the charges in Bateman's original ldtttsr by having Bate- 
man withdraw the charges) am austsined after defsnse counsel drew 
an analom between Swaim eeelring an intewiaw with Bateman to 
prsuads him to irithdran the charges and settle their differences and 
the admonitions of the S m m n  on the Jlount.*@ Hs argued that if 
Swaim were guilty of the cnme of attempting to prevmt an official 
inquiq by seeking B reconciliation with B&tBma.n, the Samon  on 

-REOOBO I st 242-286. The author lnds the following references In Matthew. 

TbDlWrel ,I .Llm With It. D l l b e l  .rlthQ"t a CdlYIa l b l l l  be 111 danger 
0, the 1YdPmPllt . . TbelBOre $I tho" bdDB tbY gllt t" ,be altar aod the?* 
renlernhenm t b l t  l b l  bl0tb.l bath a"%li BsaLnZe thee Lease t h r o  ih7 em 
bl lore  the  altar. .no IO t l ?  **I.: om1 be reranelld to IhI LIYths l .  a d  then 
coma an* oerr t u  dit. 

1:22-24 

2.23 
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the Mount would be repealed and rh8 preference that the law has 
for private solutions to problems rathpr than court-directed or official 
solutions nould be abrogated. 

I n  addition to  the introduction of all of ths documents and E- 
counts rhar had been presented %[ the Court of Inquiry, the defense 
counsel requested that B w h p o a n a  d w e s  temm be issued for the Rate- 
man and Company account books containing the original entrias 
from which General Siraim's statements of account rere prepared. 
Howerer, that request w w  denied. 

The Judgs Adrocate succeeded in hming l h  Chandlar, who had 
represented Bateman at the Court of Inqmq,  approred 8s associate 
oounsel for the Gorernment. He did not succeed, however, in reintro- 
ducing Specification 2 of Charge I, after it had been dismissed, in Bn 
amended form because IL vas d e d  to be an entirely new chuge and 
specification requiring a nev arraigmment and reference to a court 
by the conrening authority. 

The testimony and evidence at rhs trial did not alter the besio 
facts thar were established at the Court of Inquiry nor did they 
reveal any secmt machinations bp either Ewaim or Rateman that 
had not alread3- been discovered. 

On the 5Pd working d a i  of the trial. after 2811 pages of trnnscript 
had been compiled, numerous witneiaei heard, dozens of exhibits 
examined. and tha printed briefr (denling in great d s t d  with com- 
mercial  la^) and oral arpuments of counsel absorbed, the court 
delivsred Its findings on 2 Februaq  1865. The second specification 
of Charge I had dread? been overruled: in addition. the mun found 
Srrsm "not guilty" of the fourth specification of Charge I (threat. 
ening to c a m  dismissal of hlorrorr if his claim against llorrorr 
were not paid b j  the group of hankers) and of bath the charge nnd 
the specification in Charge I1 (neglecting his duty by not reponing 
Morrow's fraudulent pay accounts to rhs proper authorities when 
thay bacnm? k n o m  to him),  Two specifications remained and of t h e  
SIraim r a s  found p i l t g  but thsg nere  'so altered by exceptma 
(consuming four full page& of transcript) which eliminated all 
aspects of fraud that the Court found S n a m  "not guilty" of 
Chargs I (Article 61 charge of "conduct unbecoming m officer and 
a gentleman" requiring dismissal from the I m p )  -but p i l t y  of 
Conduct to the prejudice of good order and military disciplins in 
nolation of the 61d Article of lT%r."'n Since the court had freed 
itself of th8 required Article 61 sentence of dismmsal by convicting 
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Swsim of an Article 82 nolation, it proceeded to sentence him to be 
"suspended from rank, duty and pay for tha period of t h m  yean." I' 

There folloaed one of the most uniqus exchanges of official co rm 
spandmnce in the history of military justice. After the m o r d  of trial 
had been forwarded to President Arthur for his approval befare 
execution of the sntence, he returned the record to the court.msrtia.1 
on 11 February 1666 

for reeonaiderstion as t o  the flndings upon the Erst eharge only. 
and as to the sentence, neither of which are bellered to be commen- 
surate aith the offenaea BE found by the CouIt In the flrst and third 
SpetiflCationS under the f iot  charge" 

He mclosed an opinion from Attornap General Benjamin Harris 
Bmrster on the ~ 8 % .  The l t t o rnsy  Gsneral uphsld ths Court's right 
to make the legal finding that they mads, but felt that the charge 
under l r t i c l s  81 should hars been upheld especially in view of 
evidence that General Saaim had mxd8 false written statemmts to 
the Searetap of W~ar, specification of which Brigadier General 
George Talcalt had been convicted in 1851 and for which he ww 
dismissed from the serrics." HB summarized his objections &s 

follows: 

The objection to the Ending of the mnrt in General SWBim's esse 
is therefore based upon the ObPiDnB inConSlatenCy between the flndings 
of fact 88 eonrained in the Bwiaestions Bod the graduation of the 
aUenae In the 6ubsdtuted charge. The action of the court 8s a whole 
seems to involre B serious lorering of that high atandard of honor 
ahteh from the esiiieil days has been the pnde and the giolg of OUT 
militam Bem~ce, and nhich vas erDrealW on B memorable Mession 
by The great commander in chief of o w  Revolutionam armlee. when 
reluctant17 comwlied to reprimand a brother omcer. in theae woide: 
"Our PlofRSsion IS the chastest of ai l ,  even the shadow of B fault 
tarniihee the iubfer of out tinest achierements." ' 

On 15 F?bruary 1885, the Court met again, remked its original find- 
ing on the firat charge as well as the sentence, deliberated &gain in 
viea of the Attommy General's opinion and the President's letter, 
and again found S m i m  guilty not of an Article 61 but of an Article 
62 violation. The sentence, hamrer.  mas changed to ',suspension 
from rank and duty for one year m t h  forfeitmi of all pay for the 
8&me period, and at the end of that period to be reduced to the grade 
of judge advocate TTith the rank of major m the Judge ldvoeats 

" I d  
" RECORD I at 2618 
YREcoaa I appended after 2F.31 at 7-8 illnnuwberedl 
- I d  
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General's Department." The Court added & now of explanation: 

The Court. umn mature reconslderatlon. ha8 not found the accused 
gnllt.7 a t  such degree of arongful or deceitfill conduct 88 to Jvs t l f l  B 

Rnding of  gull^ of conduct unhecomlnr an officer and B gentleman and 
ha@. therefore, reipectfullr adhered t o  its 5ndlng upon rhe first 
charge" 

The record of trial rss  agam forwarded to the President. 
The neat day, President Arthur returned the =cord to the Court 

for B reconsideration of the sentence beoause i t  created an office 
(major) and then filled it.  R function which at rhet time required 
oongmsional a m o n  for the former and Presidential nomination and 
Ssnate approral for the latter. The Pmident'a mounting a n n o ~ a n c a  
was evidenced by his analysis of the "Catcli-22" sspects of the 
SentBnce: 

1t IS a nwesssv element of sentences of courts-mRTtlBI that  they 
shall, om a p ~ i o i s l  o+ the s p ~ i n f i n g  maer, be capable of enforcement 
by The E r r u t i P e  aufhotiti. charged a i t h  tha t  duty. Sa mvch of the 
amended sentence 81 relater t o  thangins the a ~ c u ~ e d  from one amce 
t o  another 1s not of tha t  ChaY'RCEer At the ternlinafmo O f  the period 
of ~ u a ~ e n a l o n  mdlealed. the secuwd could only be DUt into the amce 
of R Judge A d i ~ r a I e  In  Lbe manner hereinhefore mdlcared and bs B 

nea eornmii~mn r h l r h  he might accept or dwllne but If there should 
be no PBCB~CI .  he cmld  noL be out into It sf all and his present ornee 
could Dot he filled until after It IhoUld hape been raCBTed" 

Aecordlngl?, on 16 Februav 1883, the Court met for R third try at  
the sentance and sentenced Swaim "to be suspended from rank and 
duty for t d r e  ymrs and to forfeit one half his manthl: pay evep  
month for the same p e r ~ o d . ' ' ~ ~  

President Arthnr's &@st mth ,  bnt reluctant approval of. this 
final Sentence deserves quotation in f u l l :  

EXECI'TI3-E \ I I S S I O S  I l t b r U ~ i r  21. 1885 
The oplnloo of the President as to the proper con3eQuence of the 

Bndlnga a i  fact  made by Lhe Court In the nllhin rwiord has olreadr 
been given. and no fuilher comment ai11 be m a d e  upon the final sen. 
fence than lo JBI chat it 1% dlffilcult to onder8tnnd how the court could 
be nllllng Lo hare  the aficer tried retamed a8 R ~ e n l l a n e r  umn the 
Army reaster while II emrersed I t s  ieme of his unfirnesr to perform 
the durler. of his ~ n l p o i f m t  office b i  the lmmorlflon of t n a  different 
8mtence8, under either of w h a h  hr rou ld  he depnied BermnnendT 
of hie functions The idea that an ofice like t ha t  of Judge-Advocate- 

RZC06D I R t  2822-2R23 
I d .  

" i d  a t  28262820 
" . I d .  s t  2821 
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General Bhould remaln vacant in eheet for tX.elFe Sears. merely 10 
a part of it@ emolument8 to it9 incumbent under such encum- 

Btanees, r o v l d  seem fO come Pram an inrerslon of the PWJpr relatiOD 
of public otsees and thoee holdins them. and 1% an Idea Dot suited W 
OYr Insthuttons. 

While holding t h e  ~ lesvs  now and heretofore expressed, It 18 deemed 
to be for The pnblle intereat that the pr-dlnga In this ease be not 
wlthouf ~ e s u l f .  snd therefore the pr~ceedhgs .  I n d i n e ,  and sentenee 
in the foregoing caw of Brl%adler-General DBTid 0. Swalm. Judge- 
Adraate-General. Cdted States A m ? .  mre BPProFed, and the sentence 
wlli be du l l  executed 

CHESTER A. ARTELT.* 

V. T H E  SECOSD COURT-JIART1.U. 

Even while this unique exchange was occurring, the same Court 
had dread? begun hearing a acond court martial of General Snaim 
on i Februaq  1885,40 The charges against Swaim in this case were 
preferred br Lieutenant Colonel R. X. Batchalder, the Deputy 
Quartermaster General (General Holabird, the Quartermaster Gen- 
eral, was still sitting an the Court). Two charges w m  presented. 
The fint  inrolwd a violation of drtiole 61, the "conduct unbecom- 
ing" Article, with dismisssl a required sentence. Fire specifioations 
wem included, each charging Snaim with requisitioning forage m d  
Stran from the Quartermaster Department for two p i r a t e  horses 
that were not onnsd and kept by him bur whlch he falsslg swore 
were so onned and kept by him in the performance of his official 
dutj .  The fire specifications nere for requisitions in each of the 
months of January through May, 1883. Ths second charge alleged 
a rialation of Artiols 60 of the Artioles of War, which read in 
pertinent par t :  

hny person l o  the milltam semlce of the mired stares %no . . 
knowingly 8eli8 or dlspoles of an7 ormanee. a m % ,  equipments. am- 
mudtlon. clothing. subsistence stores. money, or mher pr0pem.1 of the 
Emred States, furnished or intended for the mliltsrr leriilce thereof 

Shall. on COniictlDn thereof be punished by flne 01 Impd~onmen t .  
OF by SUCh other punishment as a eourt.martia1 m a l  adjudge." 

, 

The fire specifications alleged that Snaim had sold the forags and 
straw he had unlawfully obtained in Charge I m each of the months 
of January to >fay 1883. 

' I d .  8t 2830-2831: Gen. CL llartlal Order So 18, Hq of the A m i ,  24 
Febrvav l88j 

*'Colonel8 Fl l l iam P. Carlln. 4th Infanfv  and Thomas G Baylor, Ordnance. 
had been added t o  the Cavrl to brlng Ita membership back ro the origInsl 
tblrteen. 

' L % - ~ x ~ ~ ~ ~ ~ .  ~ i e  note 24 a t  ai-32. 

227 



56 MILITARY LAW REVIEW 

By this point in time, General Saaim was physically ill and his 
counsel from the first trial, Judge Shellabarger, was committed to  
mother. Therefore, on 9 Februay 1888, Swaim rquested B week's 
delay 9(1 Shellabarger could b present. Judge Advacate Gardiner, 
perhaps still sulking from his lack of an outright victory in the first 
trial, claimed an intentional delay and recommended only one day's 
delay bacause he was ready for trial. He indicbted that he was man- 
aging counsel for an important m e  in th8 Sev York Supreme 
Court s t  that time but that his inability to sttsnd because of the 
courts martial of General Swaim had arailsd him nothing "in (his) 
o m  profewma1 private thus indicating that judge 
adraeatea of the period may ha1.B been allowed to engage in private 
practice 8 3  well as perform their official functions. Snaim was given 
two days to return Kith counsel. HB returned on 11 Fehhruarg 1885 
with George S. Bautxell md Crammond Kennedy as his counsel 
and ths trial proceeded. 

The defense presentsd again its motion seeking dismissal for lack 
of jurisdiction but. 8% in the first trial, nas unsuccessful. 

Challenges were then to be presented individually against each 
of the members of the Court who had s a w e d  on ths Court trying 
the first case, but the Court would not allox Mr. Boutwell to ask its 
members the following quwtion: 

Hare YOU not b i  expreaalon, or ament t o  remarks made by others, 
8ererel? cntielzed. m substance, the character and eonduel of General 

After making one indiridual challenge on this basie that was denied, 
the challenges against the remaining members were withdrawn, 

The defense rent  an. hoaever, to challenge all of the colmelv on 
the Court because they nere inferior m rank and commission to 
General S n a m  and b e c n u s ~  the order convening the Court did not 
indicate that the detail of officers of inferior rank o d d  not hare 
bwn avoided iii required by Article 79 of the Articles of W u  Article 
78 stated: 

inaim BS an omcer?y 

OmCPw ahall be W e d  Only b r  general mUrtf-me.rfiB1: and no omceer 
shall. wheo I t  ?an he aiolded. be trled b? amrare Inierior t o  blm In 
rank." 
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Ths last half of Article 79 is similar to Articls 25(d) (1) of the 
UCMJ, although it is no longer limited to officers. Boutwell argued 
thiLt tha reasoning behind Article 79 wm that an officer may not be 
tried by men who mal- ultimately profit from his dismissal from 
office. He contended that the same mason explained why the Vice 
President may not prsside over the Senate at the trial of the Presi- 
dent on impeachment. Major Gardiner opposed each of the defense 
arguments in turn: (1) the opinion of the Judge Adrooate General 
as to the interpretation of Article i 8  clearly indicated that the officer 
convening B court r i l l  determine whether or not the trial of an 
officer by officers of an inferior rank can be avoided and that his 
dsteminatmn, not that of the o m r t  itself, is conclusive;'' (2)  an- 
othsr opinion of the Judge Advocate General on the same articls 
indicated that it was "unnecessary and superfluous" to add a state- 
ment in the conrsmng orders to the effect that "no officers other than 
thme named c m  be detailed without injury to the serrice,"" and 
( 3 )  & furthsr opinion stated that the mere fact that a wurt member 
was junior t o  the accused or that the member would gain etep in 
the line of promotion if the accused wem dismissed wns not sui%- 
oient ground to challenge a member unlesss the member "ail1 be 
forthrith entitled to promotion" if the accumd m r e  convicted and 
sentenced to be dismissed." The Judge Advocate noted that the third 
argument in particular applisd here because onlg & member of the 
Judge Adracate General's Dspartmmt could be promoted an the 
conviction and dismissal of General S r a i m  and there were no mem- 
bers of that Department on the court. AccordinglT, the con* did not 
sustain the challenge to Colonel Smith, the first colonel specifically 
ohallenged, and no further challenges %ere presented. 

The arraiganment follored, during which Gensral %aim pleaded 
"not guilty" to all charge and specifications. 

Early in the trial, defense counsel objected to the introduction of 
testimony and eridance indicating the value of the forage allegedly 
comerted to Swaim's private gain ahen them r a s  no indiestion in 
the specifications a3 to sneh value. The Judge Advocate replied: 
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In cUYn-mBItI81 practice n e  do not e t  forth in detail k. r e  do 
In an Indictment TD i e l i  on the ~ r a o f  to s h o s  exact15 vhBt If vas 
. . Iolf mume m com-martial ~ r a c i i c e  v e  set f o r t h  mere17 a bald 
w ~ ~ ~ f l e a f l o n .  1emiing the w o o f  thsr 1s o8ered and Dresented tn deter- 
mine therevnder the nature and degree of the Pa 

Such unspecific specifications today might e 
their dmmmal for r a n t  of specificity, alrho 
charges tcda3- at least hare form specifications as guidelines for the 
preparation of charges In  the subssquent tsstimony of numerous 
n t n w e s ,  the porernment could not establish that Gsneral Swaim 
had signed any of the orders for forage or that he had ordered the 
deliraq of the forage to a specific location or that he had signed an9 
of the receipts for rhe forage nhen delivered. Further. none of the 
serwnts who did sign the receipts when the fomgs WBS delke-ered 
could sa>- that he was specifically authorized by Swaim to sign for 
the dclireries. 

I t  is mtermting to note that the horses for whom the straw and 
forags were beinp protided nere located m a stable owned by Yr. 
Arthur E. Rareman [instigator of the previous murr martial). an 
arrangement made =hen he and Snaim were closer friends. T h e n  
Bateman v a s  called to the stand, he testified that he had sold Swairn 
"on trial" the tno  horses that Srairn kept at his stable bur agresd to 
take the horses back in J a n u a q  when S n a m  said he didn't =ant 
them. He subsequently paid Snmm thirty or thirty-fire dollars for 
forage for the horses. Ratemnu said he had received no consideration 
for the horses. although the bill of sale said "for value received." 
Bateman nerer L ~ T T  any forage actually delivered and had no receipt 
or check or account ent? LO sstablish he had paid Swaim for the 
forage. i ayng  that he had paid in cash. During the course of Bate. 
man's testimony. in an attempt t o  challenge his credibility. Rautrrell 
had elicited from him that he once served as L Second Lieurenant in 

Rerenae Marine OII the Revenue Steamer "George S. Bout- 
nmed for the present defense coimiel) and questioned him 

about recewing travel pay for orders addressed to him in SBV Pork 
but ahwh  he had actually rweived in 7Taehingmn and on rrhich no 
travel pa: was due. 

The defens8. in its mie, called the zccu~er. Lieutenant Colonel 
Batchelder, to the stand and then Richard Brown, a h o  drore General 
Swmm's carriage and nns dining rmin 6ermnt for Bateman. During 
the eoune of Brovn's resrimon~ and again afteraard. sei-era1 clashm 
occurred between Gardinsr and Boatwell. The fimt dealt with ths 
nature of p i e rnmenr  witnesses : 

"Rrcono I1 B I  &66 
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Yr. BOCTTFELL: , , K e  do not brlng witnesses here without 

The JVDQE ADVOCATE : I do not know. You had m e  here B n o .  

MP, BOL'TTFELL 

harlng Bome idea of what they m n ?  gomg To sax. 

ment ago m d  did not get anyrhlng out of hlm. 
Well. he came from the War Department" 

Ths second dealt with the Judge Adrocate's badgering and dsmean. 
m g  of Brown, one of sereral blacks t o  testify : ' 

Ilr. BOLTWELL, I notice that the Judge Adrocste In referdng to 
the f e~ t lmonp  of a wltneee taken IPClerdar u r d  the words "ealared 
man'' I should like to ~oqulre what ts the leason for tha t?  BhT should 
IOU e&? colored man, rather than if be w81 an Idshman, that fact  
should be mentloned? 

The JCDGE ADVOCATE The record says "Richard Brown 
!colored1 ." 
Y r .  BOUTWELL' I nould like t o  know what the object of rhs l  Is? 

A8 far 81 this Government i B  concerned there I s  no dlsrmetlan among 
elfirens, and I object to the reord  lsllng "colored man"  I more that  
that  be strleken from the record 

The JUDGE ADTOCITE, If  the Coun please, there Is no disfhetion 
ne to rl8hts s t  all ,  but I know dktinctly that  we hare  I tBtUfei for 
the mlll taw Serriee which provlde for the enlistment In two reglmenfa 
of lofsn tw and two regiments of earalrp of colored men. 

hlr BOCTWELL' This man 81 not In elther 
The JUDGE ADVOCATE' There is that distlnctlon nhl ih  ae End In 

hlr. BOUTWELL: 0lr President it ma? be a matter of not very 

The JUDGE ADrOCATE 
Ilr. BOVIITELL: I do not knoa about that  Inasmuch 8 s  the ~ues.  

Lion is wefenled bj the record. I n-auld like t o  hare It appear from the 
Judgment of Th18 court, tha t  It rwognlzea here and now in tbls matter 
the suDremseP of the fundamental law of The land which place8 all 
citizenr. without reference tc race or calor, upon an ewslitT. It may 
be no dlsparagement to thla r u n ,  hut he IS no soldler of the United 
Ststta he is a cltlzen. and in hi8 ~gnoranee and aimplieify he has been 
here as a a l r n s i  But after all I think It 1% due to hlm, and I t  1% 
doe to the character of the Gorernmenl under ahl rh  we are Ilrinp, 
that  there should be no statement upoil the record 8s to whether thls 
VltnesR was colored UI whlte. whether he PBS born in Ireland or 
Jamaica. If he la a elfken of tne Republle. and competent t o  feefiiy 
and come here. there should be nothlng wbleh any man under the 
~Bnopp of Heaven can eonitme a8 Bny disDaragement as to hi8 right 
and tllle ta be B ~lr l ien  a i  the Republie 

If sems to me, may it @esse the Court 
tha t  the remarks of the gentleman are rerg much O Y ~  of place under 
the elreumataneen of the ea_. I admit tha t  the last wlrness whose 
CIOQJ erammstlon 1s stl l l  proceedlnr dld come here in hi8 almDllelti 

the Statutes. and I bee no objeetlon to it. 

g*eat 1mmrtame 
If  1% B matter of no importanee. 

The JCDGE ADYOCATE 

" I d  et 183. 
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and lmorance p~r t lcu lar l?  In his Ignorance a6 the learned c o u ~ e l  
has alated. 

An lo the witnesses who e ~ m e  here for the PrOBeCUtlcm rhlle I gave 
no directions on the euhiecf one r a y  of the other, when I notwed that 
the Remmer had slated m regard to the f l r e  ox SIT witneebee for the 
~rosecut io~  who were colored men, oprallte rhen  names the same 
word 'colored" BQ we find here with referelice to this m e  aitness for 
the defense. I did not consider It ~ ~ C P S J B I T  t o  ask for B change L I ~  the 
reeord DO the subjmt. beeauee it vas  ximpl? B matter of identlUearlon. 
just B E  much as if it were stated ' I r l ~ h m a n "  or Bnrthlng else. BUT as 
the record i c  that  x a p  a l f h  referem? t o  rbe fire or 111 xItnPsle% for 
the pioiecudon, simpls 8 8  B matter of Idendfleation. and has been done 
by the Reporter without 8n.v lnmruetlons one nay or the other and 
ire have passed and accepted the record slresdr 88 t o  Ihoae, I see DO 
reason for the change. 

Ilr BOUTXELL: Yon had betrer P O  back, and correct them ell. 
Tbe PRESIDEST The e0uL.t w i l l  take that metrer Under considera- 

f m ~  In due rime. It i s  ceflainlp nor OmT n e b S a r F  To raiie the QYDdflOn 
here at the q u a l  rights of Rltnesses before rhii Court. SObodr would 
entertain the M S s i b l l l t T  of an? euch dliflnetlon 

Ssar the end of the trial. the defense attempted to introduce three 
Treaaur~. documents regarding Bateman'i allegedl? illegal t m d  p q  
referrad to  earlier. Gardiner objected thnt no new eridenca could he 
admitted an collnteral matters not corered in the testimony of the 
witness. Routwell arg-led that the Judge Adrocate had introduced 
one Treasurr document to  rubetanriare Bateman's right t o  the travel 
pay and that the defense should h allaned to introduce the remain- 
ing T r e n s u ~  documents on the same issue. The repartee betveen 
Judge Adrocate and defense counsel vas charactenstie : 

The JCDGE ADVOCATE. If rhe POUIL ~ l e ~ i e .  I ha-e R ~ I Y ~ T I  found 
m the trim1 Of 8 cause thst the earleat and the best rr%i nas to f o l l o r  
the I U I W  of Pxldeme and the Tule% of prmcedura The moment the 
court d ~ ~ ~ r f i  from those in e n 1  particular ins tane~.  there le  110 know- 
ing rhere the matter msy go 

One thing IF flied m the rules of eTidenee'89 a cardinal Prlnelple, 
so thoraughii  Axed tha t  1 hare rimer had ~ c e a d l n n  t o  arme II in 
twenty 'PBVS. I armed It t i e n t i  ?e"rs ago In otle CBEe bYt  nerer slnee 
nllhoilrh If lis* i r e q ~ r l l t l i  heen refrrrrd t o  and that pTlnelpIP I s  fh13 

If a n i t n e ~ s  1% Prodneed b i  either ~ ~ r t r  and The other aide in CrOQS 
erammmp ask him quesdons as t o  matter. outside a i  the partieullr 
trial, ns for e ~ a m g l e  TO rest h a  cradibil lr i  1s tu  outdde iraniOctlon8 
roncerning himeelf or f o r  rile U Y ~ D Y Y P  of degrading him the anirerr 
of that -iitnesi upon rhair  ~ i l l l a l e r ~ l  matters conclude the slde t ha t  
1n0uire lnto them, the7 a le  hound bi his BnsnPrS ilharerer the i  mar 
be:  tiley can only runle ~n tu contrsdlcf anv ~ n s x e r  t ha t  I s  msde br 
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the witneaa on crow e x a m i n ~ t l o ~  when that answer is with PeplePeneC 
to Bomething pertinent to the Imue. . , , 
The gentleman who h u  been referred to 8 8  a witnee8 here by the 

learned counsel. was asked certain q U e S t l O O B  81 to hll formel Bemlte 
lo cmnmfim with the Government. in the Treasury Department. 81 
B eommlrsl~ned omcer. He snswered thme ~ue~t ions and went on and 
described B mrtiCu18.1 order that  he had rmelred To go to B p B ~ N 1 B r  
place, and how it was dated and where and how it w88 addmsW to 
him Then on re.dlrmt exammation. %a that w e  new matter, I had 
B nght  to prodnee the document t b s t  had been referred t o  U I want 
to, subjmr of mume t o  any objsetion that It had not been proprly 
dewlored In the original ~uestlons I prodneed the doeument sad It 
was entered upon the reeord and I r-ted the matter. 

A court never k n o m  where it will go if it vndertakei to wrmlt 
new evldenee to be onered OD a eaiisteral lmue. That was wholly 
collateral. as the mnrt can from the statement of the learned 
munael. He -8s shsOlUtelS emeluded by 8nswer8 of the wItneB8. He 
CLn go no further. he can introduce nothing Lumber on the sllbje-3. 
He 11 bound by it. That is B Cardinal prinelpie 

88 to law. which the Judge Adroeate said he bad o e c ~ d o n  to eontem- 
plate twenty ?ears ago It would almmt need an amdarit to prole that  
he wan old enough to he %round m B cam twenty rears ago. But  we 
will take that for granted. 

UP. BOUTTELL: A ~ingie word urnon each one of two p o i m  m m t  

The JUDQE ADVOCATE' I t  was e. c&%? of B eapital menee. 
Mr. BOUTTELL: . . . Sow 86 to the fact. Ee was our ai tn-  

when Fe Put the 4uebflon to him. and If the Judge Adra 'a te  had 
rested there and had made no inquiw, then his theow 88 to our rights 
would h e w  been L N P .  But he opens the caw himself still funher  by 
golng t o  the Department and taking one f art of the  rmord, and that  not 
the essential m r t  which was the judgment of the Buthodflee of the 
Trearun Department 88 to the  ehamafer of the mansaction io which 
>lr. Bateman had bePn engaged. . . 

If the Judge Adroeate had left the matte? just where It wae left 
bT the counml for the Bccu9ed on the cross exsminatlon, I8uPmase hie 
thmry of the law end the m n w u e n t  inability on OUT cart to proceed 
further, would have been true. But he owned t h e  c u e  by going to the 
Tressurn Department and bringing here a part of the r m r d  for the 

erosi exarn1nstion 
R'e hare other p&pem relating t o  the same suhjff t  matter We hare 

the judgment. And t b m  papers we ark the court t o  look at." 

of e ~ ~ i s i ~ ~ ~ ~  the answer whleh the had upon 

The objection of the Judge Adrocate to t h e  introduction of the dacu- 
m e n t 8  was sustnined. Today, h a w e r e r .  the result might hare bean 
different if paragraph 153(b ) (Q) (b )  of the Manual fop Cowts- 
Martial. L b i f e d  States, 1969 (Re". ed.) vere a p p l i e d .  Although it 
apeaks from t h e  p i n t  of view of i m p e a c h i n g  a defense Kitnew, the 

' I d  st 26b258 

B.3 
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rule that oncs eridence denying B certain offanae has been introduced, 
contradictory evidence map also be introduced for the purpose of 
impeaching the oredibilitp of the witness must also apply to B prose- 
cution witness or hastile defense witnas. 

To  simplify maiten at the end, Major Gardiner proposed that no 
&r@mente be made: 

I t  I8 not B c u e  lnrolrlng an? guesdona oi law, and r e v  few oi 
fact  . . . Before courts-martlal. mgumenf9 are not of the same degree 
of wtene? 88 they am In e1ril tribunals. and for my Part I do not 
propose t o  make B D J  ergument at all" 

The Court decided nor to hear an? argvments and on that same day, 
21 February 1865, returned B verdict of "not guilty" to all charges 
and specifications. 

On 24 Februav  1885, approaimatel>- ten d a y  before the end of 
his term as President and the Sam8 day that he approved the final 
smtence in Swaim'e fint  court martial. President Arthur approved 
the ,findings in the 3econd At the mme time, he approied ths 
conviction of Colonel \forrow for his manipulation of fraudulent 
pay BECounts.1' Morrow was charged with Article 13 (signing false 
certifioates) and l r t i c l s  61 (conduct unbecoming an officer) viola. 
tians, but was found guilty of an Article 62 violation in the former 
charge and "not guiltj-" of the second charge. He TU sentenced to 
remain in rank far two years "80 that a t  the end of that time he 
shall still be the junior lieutenant colonel of  caval^." I' 

The order directing the mewtion of Morrow's sentence and 
Swaim's acquittal at the second trial finally dissolved the general 
court-martid of which Major General Schofisld had been president. 
That court-martial had heard only three C B E ~ S  since it had comened- 
the two conks martial of Genwal S w a m  and the one of Colonel 
Morrow, d l  three cases inextricably intertwined. 

Colonal Guido Sorman Lieber, the Assistant Judge Advocate Gen- 
eral, had been appointed Acting Judge Advocate Gens r~ l  on 22 July 
1884. The approval of Swaim's suspension for 12 ysan merely made 
that appointmenr a permanent one. 

VI. POST-TRIAL PROCEEDIKGS 

At  this point, most courts martial would hare reached their con- 
elusion: after all. r w i e n  by ths Judge Advocate General and the 

" I d  at 271. 
'Gen Cf Msrrlal Order So 20 mms 111 and IT. Hq of rhe A m P  24 

Februaq 1888. 
" I d  at paras I and I1 
-Id. 
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Secretary of T a r  and approval of the Sentence by the President, the 
convening authority, had been completed. There was no Court of 
Military Reriea, no Court of Llilitary Appeals. and no appeal to  the 

General Swam, however, was not to be dislodgsd from his attempts 
to rectify the attacks made an him officially. He might h a w  been well 
advised to follow the message of the Sermon on the Mount which 
his own counsel had cited in his behnlf during his trial,"' bur instead 
he chose to regain that which had been taken fmm him. 

On 29 April 1886, he requested a copy of the record of trial from 
Colonel Lieber: on 29 June 1686, he received the record of trial. 
Later that p a r ,  ire r q w a e d  that the Swretary of War (now the 
Honorable William C. Endicotr, who served under Democratic Pms- 
idsnt Graver C. Clereland from 1885 until 1869) remit the unexpimd 
portion of his sentence. Secretary Endicott asked that Swaim submit 
his reasom in nriting and on 30 December 1P85 ha did so in a letm 
that was later printed in 18 pages. I n  the letter, Swaim was righteous 
in his a r a th  against the court that found him guilty: 

Supreme Court. 

You will pardon the eame%tnem xi th  which I entreat TOY fa are 
them C m e f U l  eanaderstlon. when TOY reEecl. that for myself sod my 
family, that which IS to me, and to them. more than life 18 inrohed. 

In this connection I do not ask m e m ~ .  Whet I want IS plain jusriee. 
of no hlgher order than would be accorded B tramD In the humblest 
tdbunal of our countlj. rhere a de61re to deal j us t l i  d e s  above a11 
sther dealres. and puts u l d e  all other Comlderatlonb 

Jvdre me according ta the hlghest 8tRndaI'd a i  moral rectltude and 
the most exacting rules of omcis1 conduct. 

I shell refer to the technical dlrrerard a i  law and iagulafloos In 
my caee only to show rhat  seem& to be an absence of dlsyoalflon to 
deal ialrlg n l f h  me. If there vas  a color or juatlUcatlon for the 
charges agalnst me. the fact tha t  I was eonrlcted wllhout p m p r  
regard to the technleal m l e ~  of l aw would not dlrfurb me greatly, or 
induce me to oeeupy ~ m r  t h e  r i f h  this request?, 

HB repeated the a rpmen t s  presented at the trial about the President, 
through the Secretary of Xar, convening and appointing the court 
and about appointing junior officers to the court. Then he added 
further arguments about (1) the court raking jurisdiction of the 
collection of a pnvate debt from s civilian m no nay  connected with 
the mili taq,  (2)  the use of Bateman's cxilinn lawyer 88  an assmiate 
counsel for the Government without being sworn as an officer of the 

. 
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E O U ~ ,  ( 3 )  allowing an a rpmen t  of the Attorney Gmeral concerning 
the Sentence giren by the courr to  be read before & olmed session of 
the court by the Judge ldvoca ta  without allowmg Swaim to be 
present or mspond to this pressure being applied to  the court with 
the sanction of the President and (4) not having &n opportunity to 
expose the unrdiabilit>- of Bateman to the reviewing authority before 
the review in the f i a t  case had been complsred. Swaim then argued 
that the guilty findingr on two specifications amounted to finding 
Someone gmltg of a crimmal act for altogethsr legal actions he had 
taken. He Tent LO great lengths to establish that the specifications, 
8s altsred by the findings, removed hie fraudulent intent and resulted 
in unwarranted and llnsupported conclusions of gnilt on the part of 
the Court. His letter was not responded to favorably, hoxel-er, so he 
turned in another direction. 

On 1 April 1687, Sxaim wrote again to Endicott seeking the return 
of the originnl due-bill. Subsequent indorsements by Lieber, Gardi- 
ner, and Bateman indicated that the metrummt was being held by 
Gardiner who xished to be reliered of it but would not return it to 
anyone except JIr. Parker, the original recipient of the note by 
ngrwmena betxeen Bateman and Swaim, from whom he had obtained 
it, Parksr -auld not accept it, however, so Gardiner refuasd to 
return It TO an>-one unleis by mutual consmt of Bateman and Swaim, 
both of whom claimed it. OP bg court ordsr. As a result, Lieber 
returned the letter to Endieart with the indorsements and a notation 
that the eiril courts furnished General Svnim with a remedy and 
that the War Department had 110 jurisdiction to detarmiiie owner- 
ship of the due-bill. On 18 Julv 1867, Endicott fo rxa rdd  all of ths 
above infonntrion t o  General Sxaim. On 15 May 1888, Swaim 

ott's letter noting that Pwker had turned mer the 
Gardiner to Parker for the due-bill to Yr. Buttsr- 

rator agreed to by Bateman and S m i m ;  hoxaver, 
Gardiner refused to turn the note o ~ e r  to Butterrrorth upon presen. 
tation of the receipt. Pnaim stated further that ownsrship of the 
note rested solely with him and that the Bmonnt due on th8 note was 
tha only question unresalred, but that in order to bring s u t  to deter- 
mine that  amount, he must hare  the original note to include Kith the 
complaint. Swum's letter KBI folloxed bT one from Mr, Charlei H. 
Grosrenor, one of Pvnim'a counsel at the mort-martial and nox a 
member of the House of Representatives. reiterating that Srrsim 
couldn't bring an action d thou t  the note and asking for its return. 
Endicott responded to Grosrenor on 7 June 1686 mth no chmgs of 
position. On 14 February 1869. S w i m  wrote Endicott asking for B 
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mpanse to his letter of 15 M a y  1888. This letter was forwarded to  
Gardiner who returnsd i t  to the new Secretary of War (Redfdd 
Proctor, a h o  served under President Benjamin Harrison), indicat. 
ing that there was no change in his initial position and m o m -  
mending that the Secretary of War take possession of the letter 
until civil court decided the case. Proctor replied to  Swaim on 
5 April 1889, still indicating no change from Endicott's position 
on the note. 

There appsars to have heen no h r t h e r  action on the case until 
1891, when Sa& filed an srtion against ths United States in the 
Court of Claims seeking the one-half of his pay which had k e n  
forfeited by ths court-martial. On 27 February 1893, the Court of 
Claims rendered its verdict in the m&t t8~ .1~  The Court spsnt 48 of 
the 64 pages of the opinion reproducing the important documents 
in the c a ~ e  snd the arguments of Swaim (appearing pro se) and the 
Assistant Attorney Gemral who appeared for the Government. 
Saaim had repeated all of his prior arguments and the Govern- 
ment had mponded in kind. The Court pointed out that when the 
record of a court martial is collaterally attaoked in a civil court, the 
court "must either give full effect to the sentence or pronounce it 
wholly I n  making that determination, however, the court 
could consider only thres questions: (1) was the court-mrtrtid legs.llp 
constituted: (2)  did i t  have jurisdiction of the case; and ( 3 )  wns 
the sentence duly approved and authorized by law. The issues raiJed 
by S w i m  as to appointing inferior officers and officers hostile to the 
accused to the court, permitting s person to u t  as judge adrooate 
at ths court martial who was not sworn or appointed as such, allow- 
ing ths court to flagrantly T-iolate the laws of eridencs in s, manner 
datrimental to the accused, and requiring the court to rmconsider the 
sentencs in ths first court martial after hearing only the evidence 
against the accused in the second trial, rem ruled to be inapplicalole 
to any of the thlpe qiisstions that faced the Court of Claims regard- 
ing the court-martial; thus, thsy were not oonsidered. 

Judge Charles C. S a t ,  who ddirered the opinion and who had 
been on the Court since le%, was troubled by ths omtention that the 
President did not hsre the authority to constitute the gensral court 
martial of S w i m  because l r t i e l e  72 of the Articles of T s r  allowed 
him to do so only if the nccused's commanding officer was the ~ ~ C U S B ~ .  

The Judge traced the entire legislative and statutory history of 
Article 72 and its predecessors befom concluding: 
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It ewms erldenf. ahen, to the court that as courts-martial are e .  
prmslp authorized b3 laa .  and The aYrhorlf3 ta convene them 16 

expreiisli g r a m a  t o  militam officers, thia power le neerasarils vested 
in the Prealdent bs statute. though It map not be Inherent In hi8 amce 
h m111t81s omeer CRO not be Inreared with greater authonrr br Con. 
21e-s than the commander In chief and a power of command devolved 
by Stature on an oRCer of tbe Arms or Sars 19 neceiaarils shared by 
the Presldent. The power t o  command d e p n d s  upon dlsclpllne, snd 
dlsdpllne depend8 upon The power to punish,  and the poaer l o  runlsb 
e8a onlr be ereremed in time of p a c e  through the medium of a mlli. 
tar.? tribunal. If the Preeident hae no authodtp in martera p r r a i n h g  
to m l l l t a q  tribunals unless I! be "erpreasls" zranled bs  Congress, then 
Congress. bz the slmple e x r d l e m  of e7 ~ u s l ~ e l ?  p ~ a n n n g  the BUthorIf~ 
t o  Bppolm CoUTts-ma.mm1 and B ~ ~ r o r e  neofencea to a few Omcem of the 
Arms and tacltlg lgnorlng the Prealdent, could prmtleslls  defeat the 
expmss dxlarstlon of the Conitltudon and stdp the &ce of con-  
maoder in ehlef of all real maers of command." 

The opinion artful11 criticizsd the findings of the Court r i thout 
saying so, pointing out that ths note which passed to  Humphrey, 
Bright. and Company from Saaim pare them no more right to its 
proceeds than S w i m  m u l d  have had, a completely lsgal transaction. 
However, t h e  Judge did not stop at that point: 

These remarks m e  not Intended 8.1 e~ir icism of the murt-maltl81. 
A mil i t a i l  mnrt does not and  in an Involved esse Ilke this B general 
rerdler like t ha t  a i  a jurp on an hdlctmenr, nor a s r c l s l  rerdlet  of 
the material facta ertabllahed by the erldenee meh 8s I s  YnnenmRI 
found In e i ~ i l  eases It labars under the great lnconrenlenee of harlnz 
t o  tiasel through e v e n  speelReatlon, line bs  llne and word bs word. 
and End whether the facts alleged did 01 dld not occur In the preaenf 
case tbe court found the aervsed "not gUllti" 88 t o  B single word. 
Moreover, the flndlngs of a court.msrtla1 take the form of "8yllts" or 
"not gullri' and mag adjudge in form that the aeeu8ed 18 gvlltl of 
BD act ah teh  a88 In ~tse l f  innoeenl" 

After reviewing the eontrovsny, public uproar, and uneomforts.bls 
position of L Judge Advocate General caused by not-illegal activities 
which occurred. the Judge concluded: 

T h i s  Court e m  no! sa? that  th?Be act8 were no! prejudldal to  good 
order and mititars diaelpll~e.  and aecordlogli must bold tha t  the? are 
sutselenr to uphold the charge." 

The effect of thia statement was to uphold the court's jurisdiction of 
the case, although it did not expressly say w. 

Turning to ths sentence i h l f ,  rrhieh w%s ths CNI of the case e.8 

' I d  a t  221-222 

" I d .  
'I i d  at z3n 
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far 8% the decision of Court of Claims was concerned, Judge Iiott 
m t m c d  the t h m  sentences which the court-milrtial imposed, noting 
with rsgard to the Attorney General's opinion after the f in t  smtence: 

I t  Is manlieat that  the Artornep-General did not d e s r l ~  ayprehend 
the moaltlon taken by the court-martial;  that  he did not mereelre that  
the claimant's erasire and vneandld ~ e d m  no matter how dserlbed, 
was something lss than and different from the positive offense of 
haud.  Re Intimates m hi8 opinion that there i s  no difference between 
an intent t o  mermtuate a "wrong" and an Intent to permtuate a 
' fraud",  and he fails to obaen-e that  the court-martial had carefully 
Slffed out of the lpeeiaeations the element of fraud which " 8 8  the 
r m w n e n  of the chmre. "conduct unbeeomlng %n omeer snd a 
gentleman ,"" 

w d  noting with regard to the President's disapproval of the seoond 
sentence: 

In the aptlnlon of the court-martial the Change oL moaltlon [from 
bdgadler general to major sflei B me-gear suspnslon from rank and 
duty and forfeiture of all pap for the same merlod] lmpased by the 
sentence WBB one of rank: In the opinian a i  the Presldent it was one 
of am-. 

Aftsr noting the npproved third sentence, the Judge traced the 
history of the 62nd l r t i e l s  of War and its "catch-all" nature. His 
wnclusion was that & court msrtial must determina in Article 6 2  
violations whether the acts proved are prejudicial to g o d  order and 
discipline, then what the gravity, seriousness, and d e g m  of the 
offens? is, and finally what punishment is appropriate. After having 
done that, the convening authority ma9 not increase the sentence; 
he may only disapprove or mitigate the sentence. The Army regula. 
tian" allowed disapproval only to perfect or correct ths record, 
but did not allow the reviewing officer to require the court martial to 
increase the severity of sentenoe. After noting that i t  had k e n  
argued that the Supreme Court ease of Ea parte Reed" was o m -  
trolling here, ha appeared to equirocste slightly by comparing that 
case and the present o m  The essential similarities imolred the 
disapproval of the sentence of the court martial because of its 
leniency and the subsequent impwition of a severer punishment by 
the court-martial. In  Reed, the court upheld the subsequsnt sentenoe. 
Judge Sort's analysis of the presmt case deserrres reproduction: 

On the one hand, It map be said o! this Case that  the President did 
not Interfere with the dlseretlon of the e ~ u r l :  That he did not require 

" I d .  sf 231-232. 

'1W U.S. 13 (1818) M r  George 5 Boutwell, attorney fo r  Swaim in hla 
Army Regvlatlona, 1881. am. 823 

BeeDnd Court martial. erred (18 sttomes f o r  the mtlfloner in this case. 
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It to lmpoae a more 8ewre senwnee; that he merely lnrlted 1L to re. 
eonslder 1m determlnaflon of the a l e .  and left I t  free to  relmwse rhe 
Same aeratenee or to lmyose B milder one or B mole severe one. 00 
the other hand. If may be ezld that the diaappraral of the  enr re nee 
which the court In [he lasful exerrlie oi Its dlsereflon had I m m e d  
dld not leave I t  free t o  relmpoae the same senrenee, that dlrappr0Fing 
it  on the express ground that I t  sa9  too lenient, in eEeeL compelled 
the court to Im-e a more severe one; that In military life B s u p 4 o r  
05eer I s  coneedM t o  he inresled r i th  IuPrtOr s i s d o m :  and [ h a t  in 
Such cases the rer le~lng  omeel should not be allorred to Interfere pith 
the judgment of Lbe tribunal In whom dlJererion le  ereluilrely w6ted 
by law. 

But ahi l e  the laat ~tineiple is B 8ound one. which civil tribunals 
should Calefully maintain If is bellere3 hg this court rhsf the delsion 
of the Court of lac resort In 15 parts Reed Is eon~luslre upon this 
branch of the C B S ~  ld 

The Court dirmisied rhe c a s ,  but General %aim was not yet satis- 
fied and appealed to the Suprema Court, whsrs the Court of Claims 
decision m.s affirmed in 1E97.ar 

In  the meantime, the unemrutsd portion of General Smim’s sen. 
tence mas finally remitted on 3 December 1884 aa and he mi retired 
on 22 December of that !.emm8 On 3 J a n u a v  1895, Colonel Lieber 
was promoted to brigadier general and appointed Judge Advocate 
General, serving until 1901. 
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THE COURT-JLLRTIAL O F  LT. CALLEY 

By Richard Hammer 
Cmard. HcCaria d Geoghegan, lm., 1971 

Richard Hammer mites of men and not of law in his commentary 
on the most famous court-martial in the history of the E. S. Army. 
His 400 pages w e  replete a i t h  testimonial excerpts of ths on8 hun- 
dred and four trial witnessm of the banter betwesn the judge and 
counsel, and of the endlsss arguments of counsel on the legal issued 
that xebbed the facts that w ~ r s  Dly Lai. But the book is much more 
than the bang-bang-bang witness parade of B Perq Mason segment or 
the limelight lawyer'a periodic recounting of how he did it in his ten 
most spectacular and notonous c a s ,  This is 8 b w k  of the judgs 
and the trial counesl nho  ceased their pre-Calley bridge gam- to 
beeams all business for the businese s t  hsnd, of the respected farmsr 
judge of the Sation's highest mili taq court who became the w e q  
captain of a. diverse defennse m e a ,  of the ramrod military defense 
counsel whose warmth and dedication emerged from a cold and 
grizzly segment of American history, and of the witnssses who 
repeated their story just one more time far the reeard. 

Hammer w e a v ~ s  B r r q  readable and sensitire text ahich DOVBPS 

the gamut of M y  Lai 8s ~ e e n  through the Callsg case. He is con- 
vincingly wcurcite in recording the fscu as exposed by tha witnesses, 
the many hundreds of exhibits, and the numwous other p s m n s  
Hammer encountered in Vietnam and in and about ths trial scenes 
st Fort Benning and the sites of the companion cases in Texas and 
Atlanta. The colonel. th8 sergeant, the pilot, the Vietnamedse refuges, 
the civilian who was R soldier on that 16th of M u c h  in 1968, and 
the former Army photographer Those camera was also there on the 
16th of )larch-their words m e  all thwre. 

Hammer selects and culls their words but with the skill of a 
surgeon, not the cleaver of B muckraker. Ths aorda are x o r m  a i t h  
the personality vignettes of the s t m  and the bit players t o  create 
a you n e r e  there touch that g w s  this xsll written, a d 1  documentad 
book its narel.like qualitg. 
One feature does, however, strike the readsr. One rapidly feels hs 

knows all the players but one-Lieutenant William Caller. Hammer 

241 



56 MILITARY LAW REVIEW 

kegins with a c&mm suneg of B host of h e m s  and anti-heroes of 
histon. baiting the render 8% to Calley the hero or Calley the e n m ~ n a l  
or  Calley the fall@>-. The book talks about Calleg's alleged deeds 
and Calleg'a lswyer~ and Calley's friends and Calley's own w o r d s  
but them is no feeling of Caller th8 p a m n  Tis-a-ris Calleg the 
court-martial. 

Hammer claw his sound aork with a whole n ~ w  arena of Presi- 
dents and State Secretarm and Defense Secretaries and Theater 
A m ?  Commandem which does not fit comfortably in this book of 
the courtroom. His penchant for  supported ~-1ews is absent in his 
&ssessment of the degree of responsibility of these senior officials 
for My La,. )I? La, and the Vietnam K a r m a ?  be c u t  from the same 
cloth but Hammer does not eoniince in his indictment of all tho= 
above the rank of lieutenant for the crime of which Calley m e  
convicted. 

Hammer's last chronological setting is ths now famous letter from 
Captain Damel to the Pmsident in the wake of ths maieire swell of 
public indignation a t  Calley's conriction. TTould Hammer a e ~  the 
8ame result in the faded light of B pmsing gear and the seeming 
reexamination of 111 Lai by the dmaricnn people I That answer 1% 

for the reader. 
The Court-.Wortid o f  Lt. Cdley is fint rate in-depth reporting 

and commentnq:  its prospect for hietory is seeminglj- great. Time 
and ths grist of the judicial and admmistmtire prams will make 
the final selection of this recommended book. 

MAJOR JAMES A. ESDICOTT, JR.' 

The Militcry PR'son. Themy. Research and Practice, 
Staler  L. BrodskJ- and Somali  E .  Eggleston (Editom). 

Southern Illinois Cmrersitv Press, 1970 

The strength of The .Ilditary Prison: Theory, Research end 
Practice 1% its critical rerien and erahation of impanant t o p i s  in 
military corrections Diverse and comprehenaire research and reriew 
artides were commissioned, making these seholarlj- articles difficult 
to integrate BS well as evaluate. I t  rook erpertisa in man7 areas. to 
include mi l i t sq  jiistiee and military deviance, to correlate existing 
theoq and data and [o be ahle to  place the essays into perspective. 
Such expertise IS sremplified b~ the editors Brodsky and Eggleaton 
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BS they collaborate to prwent original ressarch based on extensire 
clinical and research experience. Tignetres of importance emerge, 
offering ths reader insight into the basic dimensions of corrections 
in a military system. Since almost e w r y  essay is on a unique aspect 
of military corrections, the historical bases of thsir theoretical for- 
mulations are presented for the reader who is not familiar with them. 

A thsme can be discerned in ths faurtesn m a y s t h e  emergence 
of ''corrections" and "rehabilitation" in s system h i s t a r id ly  ehar- 
aoterizsd by punishment. Ths groxing avarenws of the sxtent of 
military deviance, the limitations of traditional treatment methods, 
and the reslieatmn that the mili taq correctional System has and 
will continue to hare an impact upon the lives of hundreds of thou- 
sands of American serricemen, have all led to the groving intemst 
in improving the military's approach to restoring nayxard soldiers 
to duty and aiding in thsir subsequent adjustment in civilian life. 

The authors refer to military devisne and military justice a8 
being umqua when compared to their civilian counterparts. Should 
the mili tay be in the criminal justice system at  a117 Should deviance 
be blamed on the mili tay enrironmenr? From the outset, Brodsky 
examines these basic issues by illumina,ting the emergence of mr- 
rections and military justice from relatire anonymity and respect- 
ability to the glare of considerable publicirg, attention snd rah ion .  
The military environment, Bradsky documents, may not only hars 
a criminological influsnce but also & therapeutic influence. The 
environment inherently possesses "built in'' or a u t o m d c  factors 
that change selected individuals m positire ne+. 

Equally controversial &re the mili taq correctional programs xhich 
vary in d w i p  and operation. Richard Hershel reviews military cor- 
mtlonal objectives, social theory, official policy and praotice, and 
points out that "the goals ahieh corrections should aim for must be 
set forth explicitly and agreed upon." Brads& md Eggleaton pro- 
ride R comprehensire oremiew of the military correctional institu- 
tions recounting the unique ae well BS common nctiritiss which 
characterize facilities m the A m y ,  S a i ~  and Mlarinss. and the 
Air Forti .  The authom conclude that %S military confinement 
historically replaced corporal punishment of the potential military 
offender, rarietty of positire approaches and correctional innova- 
tions hars dereloped." Multidimensional and multidixiplina.ry 
aspects of correctional programs were studied and illustrated by: 
Bushard and Dahlgren'a study of ths Fort  Dia program, Brodsr's 
description and evaluation of tha Air Form's 3320th Retraining 
Program, Siehals and Bradsky's vocational follow-up study of 
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former pnsonera. and Brodsky's study of prisoner eraluetions of 
correctional programs. 

The complexities of rehabilitation are nowhere so evident 8s in 
the military's approach to th8 restoration of derimt perronnsl. 
Hankoff sttidied the social relations in fire military penal institu- 
tions, describing the staff-prisoner culture, its dynamics and patterns 
of interaction. Eggleston, in his study of r o l e  in the m i h t a v  prison, 
s x p m ~ ~  th* importance of role perceptions determinants of be. 
havior and attitudes. These studies help to establish a necessary and 
usafol focus on the "cultural" aspects of a eorreetianal program, 
learing no doubt as to its importance. 

The denan t  mldier. his personality. his potential for restoration, 
and mi-olrement in the program play a critical part in ths E U C C ~ S S  
of the correctional program. Bmdsky notes the prevalence of indi- 
viduals with lower than arerage intelligence and character and 
behavior disorders, but the relatire absence of psychoses and neuroses. 
The tnsk of m t o n n g  thsie indinduals 1s self erident. The process 
of selection for clemency. parole and restoration is eren mare cam. 
plex. Brodakr points out the pnradoaical patterns appearing in 
reearnmendenow for  restoration and the need to undertake predic. 
tire vniidity studies GO that such military c o r r d o n a l  decision making 
may be objectively and quantstirely based. In  any case the indix4dual 
prisoner milst became inrolred in the decisions relared to his future. 
He must not anl? be rssponsible for considering all of the pros and 
cons of each direction he might take. but also, for therapeutic rea- 
sons, make his om> decision. To  the% ends. Hippchen points out the 
need for rerenr and accurate information on future problems of 
dischargeea. His stud? of employer attitudes toward hiring dishon. 
orably discharged serricsmen sheds h ~ h t  on an imponant issue 
which "could be added to the factors beinp rerierred by the prisonsr." 

X i l i t n y  penologists have reason to be proud af That their erolu. 
tionary and reconstroctire efforts hare produced. John Morris Gray 
brilliantly and conciselg summarizes ths atatus and measured impact 
of thB military's correctional programs. His conclusions emphasize 
the tremendous achieremaxa made in surceeafully restoring men t o  
honorable dutp and the irnpartanee of restoration as a vitnl part 
of the mmlitay'a effone. 

are to be commended for taking the 
initiatire in R Bel is of transcendent importance. Their 
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growth in carmtions and the historical signifioanoe of this bwk. 
While it represents B long overdue and timely publication, 8 work of 
this broad scope exposes obrious gaps in theory and research, thereby 
pmmulging many eamplsx and unansasred questions : Can we screen 
aut potential military offenders before they enter the semice? I V h t  
pmrsntatire efforts may bs taken1 T o d d  a Correctional Command 
designed to coordinate existing corrections1 fnoilities and ~ S O U L I C ~ ~  

be a m o x  effectire approach to the problsm 8 The bmk represents the 
mality of ths p-nt state of military corrections-a fisld in need of 
continued dsvelopmcnt, evaluation and systematic ressaroh. 

CAPTAIS HAMILTON I. MoCUBBIh’** 
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