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CONSTITUTIONAL RIGHTS OF PRISONERS* 
By Major Conrad W. Forys" 

Event8 at San Quentin and At t im  have d e  priS0nm 
demands front p a g e  new8 around the wodd. Less violent 
eonjvontations have helped to define the constitutional 
rights retained by inearcmated civilians and aoldiera. 
The author examines this burgeoning avea o f  the law, 
focusing on such matters (UI the free exercise o f  religion, 
censomhip, and disoiplinary pmceedings. H e  concludes 
that some reviawn in military regulations is desirable 
to reflect recent judioial decisions. 

I. INTRODUCTION 

A. THE PRISON SYSTEM 

In discussing the rights of military prisoners, an understanding 
of the past and present institutional framework is helpful. The 
current confinement practices with which we will be concerned 
have evolved not alone from a separate military confinement sya- 
tam, but also from the federal, state and local systems. 

Until 1876, serious military offenders were confined in the state 
operated prisons, and minor offenders were handled within the 
Army a t  post guardhouses or central facilities such as Governors 
Island.' In 1873, the first United States Military Prison was 
established by Congress a t  Rock Island, Illinois, and relocated in 
1874 a t  Fort  Leavenworth, Kansas.* Branch prisons were estab- 
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55 M I L I T A R Y  LAW R E V I E W  

iished at Fort Jay and Alcatraz in 1907, and for a short time 
(1913 to 1916) the entire system was operated by The Judge 
Advocate General. In 1916, the system was renamed the United 
States Army Disciplinary Barracks with control of the discipii- 
nary barracks and staff supervision of post guardhouses and 
stockades vested in The Adjutant General. In  the same year a 
system of parole for all military prisoners in the K'nited States 
Army Disciplinary Barracks and its branches was authorized. In 
1946, control of the United States Disciplinary Barracks and its 
various branches (now inactive) and staff supervision of post 
guardhouses and atockades passed to  The Provost Narshal Gen- 
eral. 

In parallel to the military system, federai ci7.ilia.n prisoners 
were confined in state institutions until 1895. Then the United 
States Military Prison was temporarily used by the Department of 
Justice until the compietion of the United States Penitentiary a t  
Leavenworth, Kansas, in 1906, marked the start  of the present 
federal system. Female federai prisoners continued to be boarded 
in state institutions until a separate facility was opened a t  
Alderson, West Virginia, in 1927.6 The military and federal 
prison systems, pursuant to agreement between the Secretary 
of the Army and the Attorney General, Article 58 of the Uniform 
Code of Xilitary Justice, and 18 U.S.C. B 4085 have long provided 
for the conflnement of military prisoners in federal civilian fa- 
cilities,< 

, 

B. CO17RT REVIEW OF PRISONERS' COMPLAINTS 
For  many years the courts have been extremely reluctant to 

review the internal administration of any prison system, a re- 
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PRISONER RIGHTS 

luctance which undoubtedly stemmed from their recognition of 
the many problems faced by prison administrators and the courts' 
own lack of expertise in the mea. In view of these factors, a 
denial of jurisdiction over the subject matter by a court is 
understandable when it involves a dismissal of prisoners' peti- 
tions alleging no more than those deprivations inevitably accom- 
panying incarceration in highly regulated institutions with 
limited resources, such as complaints of restrictions on movement, 
poor lighting or plumbing. However, the courts have not so limited 
their dismissal of prisoners' suits, but have also denied jurisdic- 
tion where mistreatment, needless restrictions, and arbitrary and 
and capricious action by prison officials have been alleged. Such 
a broad denial of jurisdiction, often referred to as "the hands- 
off doctrine," " in effect allowed prison officials to function with- 
out judicial review of their actions, and resulted in prisoners 
having few if any enforceable rights. 

Recently, a8 in so many other areas of the law, the courts no 
longer seem willing to accept their lack of expertise and the 
problems facing administrators as impenetrable obstacles preclud- 
ing the scrutiny of administrative action within prison walls. 
The assumptions of "the hands-off doctrine," that  courts have no 
jurisdiction to entertain prisoner grievances, and therefore pri- 
soners have no enforceable rights, are now of doubtful validity. 
The courts now generally assume they are  competent to review 
prisoners' grievances and fashion appropriate remedies. As a eon- 
sequence, they are  now considering the previously neglected issue 
of what rights prisoners retain. In considering what rights prison- 
ers retain, the early statement that  "a prisoner retains a11 the 
rights of an ordinary citizen except those expressly, or by nec- 
essary implication, taken from him by law"* is fast  becoming the 
prevailing judicial philosophy. The implications of this new at- 
titude e . ~  f a r  reaching. As  BOO^ 88 a court adopts this attitude it 
is obviously either compelled to search the record for some justi- 
fication for a withdrawal of the particular right by prison of- 
ficials, or take the unlikely step of permitting the right to be 
withdrawn arbitrarily. Thus, it follows that  absent institutional 
necessity, the restriction or deprivation of prisoners' rights will 
be condemned as arbitrary action that cannot, and indeed should 
not, survive. Even when the premise that  a prisoner retains all 
those rights except those withdrawn by necessity is obliquely 

lSee penerallg, Note, Beyand the Ken 01 the Couvts: A Cditiqu of Judicial 
Refurd to  Review the Complaints 01 Convict8,  12 Y m  LJ. 506 (18631 for 
a complete diacuaaion of the doctrine. 

'Cofln Y. Reiehard. 148 F.2d 441 (6th Cir 1944) at 445. 

I 

. 
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seem that  any raciai segregation in a confinement system could 
not be justified. However, under certain circumstances racial 
segregation in B prison is legally permissible. In Lee v. Wmh- 
ingtm,'' the Supreme Court affirmed the decree of a three judge 
district court directing desegregation of Alabama's prisons and 
invalidating the state statute which had required complete and 
permanent segregation of the penal system. The Court noted that  
the decree would make allowance for the necesaities of prison 
security and discipline.'2 A concurring opinion elaborated on 
this : IJ  

In joining the opinion of the Court, we d a h  to make explicit 
something tha t  is left  t o  be gathered only by implication from the 
Court's opinion. T h a t  is tha t  prison authorities have the right, 
acting in good fai th  and in particularized eireumatancez, to take 
into account racial tensions in maintaining m u r i t y ,  discipline, 
and good order in prisons and jails. We are unwilling to a m m e  
that  s ta te  or l o c d  prison authorities might mistakenly regard such 
an explicit pronouncement 88 evincing any dilution of this Court's 
firm commitment to the Fourteenth Amendment's prohibition of 
racial discrimination. 

, 

Subsequent to this case, two federal district courts have held 
that  temporary racial segregation is permitted when compelled by 
necessity.'& One court lrn concluded: 

i t  is  evident t ha t  aegregation, for  the limited purpose of avoiding 
imminent prison violenee, is a t  the discretion of prison authorities. 

Although a group of militant prisoners may want continuing 
segregation within an institution for their own reasons, one 
district court has recently stated that  black prisoners have no 
constitutional right to establish their own distinct society within 
a prison." 

Although racial segregation, under the Lee v Wmhingtm 
exception, is not explicitly authorized in Army regulations 88 

an emergency measure available for confinement facilities, it 
should be included. considering that it has in fact been used in 

Y390U.S. 333 i l8s8) .  

"Le8 Y.  Washington, a80 U.S. 313. 334 (1968) 
" Id .  a t  334. 
'Wiiaon 9. Kelley, 284 F. Supp. 1005 (N.D.  G k  1865); Rentfrov Y. 

Carter ,  296 F. Supp. 301 (N.D. Ga. 1968). But gee MeClelland 0. Sigler, 327 
F. S u m  829 1D. Neb. 19111, holdin. t ha t  senenat ion bv mce m state  nrimn 

Waehintgon Y. Lee. 263 F. Supp. 327 (M.D. Ala. 19671. 

is ~onbii tvt ional ly  impe-aa'ibie not%thstan& testimbny tha t  dis tudaneer  
would aemmpany desegregation. 

"Rentfraw 9. Carter, 286 F. SUPP. 301, 303 (N.D. Gs. 1868). 
"Roy Y. Brierley, 316 F. Supp. 1057 iW.D. Pa. 1 8 7 0 ) .  
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the last resort by corrections officers and is legally permissible. 
However distasteful and sensitive a measure i t  may be, i t  is 
certainly preferable to injury or loss of life whenever a race 
riot is imminent within a stockade. 

The Lee v. Washington decision may have implications beyond 
the field of racial segregation. If the "inatitutianal need" of main- 
taining security, discipline and good order is so essential to ef- 
fective prison administration that the Supreme Court will permit 
prison authorities acting in good faith to modify desegregation 
when warranted by the circumstances, then perhaps other limita- 
tions on constitutional rights can also be justified in prisons 
using the same analysis. Conversely, if the "nexus" between a 
regulation or action by officials that limits constitutional rights 
and institutional needs (security, discipline and good order) can- 
not be sufficiently shown under the particular factual circum- 
stances, then the limitations on the particular rights involved 
cannot be continued. If no showing of justification under the 
facts can be made, then the regulation or action by prison officials 
could be challenged as arbitrary and capricious. This analysis 
provides a convenient tool far gauging the merits of any Army 
regulation that has an effect upon the constitutional rights of 
prisoners, and determining whether any modifications are called 
for. I t  can also be used to determine the reasonableness of a 
corrections officer's actions in managing a confinement facility, 
with the prerequisite of good faith of particular importance. How- 
ever, the elements of security, discipline and good order that  
comprise this concept of "institutional need" should not be re. 
garded a s  all inciusive. Perhaps other elements, such as rehabilita- 
tion, should be added to complete the analysis 

111. COMMUNICATIONS 

The control of prisoner communications is typically covered 
in detailed prison regulations which limit incoming and outgoing 
mail, the amount of printed matter which can be retained in a 
prisoner's possession, the number and types of visitors, communi- 
cations with news media, and verbal expressions of prisoners.'. 

"See senerally, Comment, Conatitutionel Lm-Enforcement  of Pnsan 
Discipline and ita Eneat upon the Conatitutianal Rights  of Thoae Immiaoned, 
S VIWI. L. REV. 379 ilw); Note, Comtifutional Right8 ef Pnmnera'  The 
Developing L o w ,  111) U. PA. L. Rm. 881 (1961); Note, The Problems of 
Modem Pemlagy.  P~ison Life and Priaoner Rights ,  58 IOWA L. REV. 671 
i1967): nee d m  Priaonar Correapondenoe: An Appraisal of the J u d t t i d  
R e f w d  to Abolish Eaishmmt As A Form of Punkhmeni, 62 J. CRIM. L.C. 
P.S. 40 i1971). 
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PRISONER RIGHTS 

In reviewing the earlier case law in the area, one commentator 
concluded that  there is no absolute prisoner right to use the 
mails.'5 Until quite recently the courts generally by-passed any 
constitutional issues raised by prison control of prisoner com- 
mnnications.'8 In 1965, the Eighth Circuit m asserted that prison 
administration of correspondence would be subjected to judicial 
acrutiny whenever it was administered in such a fashion as tc 
"shock general conscience or to be intolerable in fundamental 
fairness."11 By this time the courts had generally upheld the 
censorship of bath incoming 1* and outgoing mail.*l Such censor- 
ship was permitted either a s  rationally related to the ends of 
discipline, institutional security, and rehabilitation, or as simply 
a matter of prison regulation not within the court's jurisdiction. 
The following pa8sage is a typical judicial response: 

While sn inmate of such an institution should be al lored a reasma- 
hie and proper correspondence with members of his immediate 
family, and, a t  times, with a t h e m  i t  i s  subject to censorship to be 
certain of its ressonsblenesa and propriety. A broader eorrespon. 
denee is subject t o  substantial iimilations or to absolute prohibitions. 
Control of the maii t o  and from inmates is an essential adjunct 
of p m m  administration and the maintenance of  order within the 
primn:' 

yConetitutional Riihti, 8 ~ p r e ,  note 17 a t  896. 
"Comment, BYPVO, note 17 a t  385 and eases cited therein. 
"Lee U. Tshash,  362 F.2d 970 (8th Cir. 18661. 
"Id.  a t  072. The court speculated PP to what  faetvai cirevmstanees would 

meet this s tandard and concluded tha t  reatr iding correspondence where B 
serious family illness emotionally affected B prisoner w o d d  aumee. So, too, 
would the refurn1 to allow mailing of lome pmtieuisr  letter which affects an 
absolute r ight  by dimiminat ing a g a i m t  a primnei's ?see or religion. 

"E.& Fuiwusod Y. Clemmer, 206 F. Supp. 310 (DDC 1962) i Dayton Y. 
Hunter, 176 F.2d 108 (10th Cir. 1949) ,  cmt. den., 338 U.S. 888 (1949); 
Nvmer 21. Miller, 166 F.2d 086 (9th Cir. 1848);  F n w  8.  Taylor, 168 F. 
Supp. 302 (M.D. Pa. 1958). In United States Y. Myers, 237 F. Supp. 862 
(C.D. Pa. 1965) ,  the denial to I s t a t e  prisoner of the privilege of receiving 

ma11 written in Hungarian f rom hia only relative when the privilege w e  

atatute. 
"E.Q., Gemiih U. State of Maine, 89 F. Supp. 244 (D.  Maine 19601 : Reilly 

Y. Hiat t ,  63 F. Supp. 477 (M.D. Pa. 19451; State e~ vel. Jieoba 2). Warden of 
Mawland Penitentiary, 190 Md. 755, 69 A.2d 753 (1948);  Ortega Y. Ragan, 
216 F.2d 561 (7th Cir. 1054) ; FulwMd Y. C i e m e r ,  206 F. Supp. 370 (DDC 
1962). 

"MeCIoskey 9. State of Maryland, 337 F.2d 72, 74 (4th Cir. 1984). The 
apeeifie holding of the esse ws.8 t ha t  an anti-Semitie prisoner a t tempting to 
enter into correspondence to expre.8 anti.Semitic beliefs has  no jvdiciaily 
enforceable t ight  to propagmdiee, whether hie propaganda be d m e t e d  to 
other i n m t e a  or outaidera. 

7 



55 MILITARY LAW REVIEW 

As this passage indicates, prison officials have ais0 assumed a 
moralistic role by screening correspondence to insure "reason- 
ableness and propriety." However, institutional regulation of such 
mail may not be exercised arbitrarily or in a discriminatory 
fashion as in Rivers v. Royster, where the prison superintend- 
ant's denial of the right of a Negro priaoner to receive a non- 
subversive Negro newspaper while permitting white inmates to 
receive white newspapers was held to be a denial of equal protec- 
tion under the Fourteenth Amendment.15 Major exceptions to 
censorship by prison authorities have been made in the c u e  of 
mail addressed to the courts or attorneys or government officials. 
The general feeling is that  the right t o  counsel carries with it the 
right to use the mails to obtain and communicate with counsel;' 
and since the sole means of access to  the courts available to  
prisoners is the mails, unlimited and uncensored use of the mails 
is required.%' 

But, aome recent cases indicate that  correspondence with at- 
torneys is still not absolutely free from censorship. In Cox v. 
C r o ~ e , ~ ~  a warden's opening, reading, and communicating to the 
attorney general the contents of letters from a prisoner to his 
attorney was upheld by the Tenth Circuit. In Rhinehwt V. 
Rhau **  the intercepting of letters written to  a prisoner's attorney 
"360 F.2d 592 (4th Cir. 1966). Accord. Jackwn 9. Godwin, 4W F.2d 529 

(9th Cir. 1968) (arbitrary enforcement and application of p r i i i n e ~  
newapaper and magazine regulations applied to publieations aimed a t  the 
Negro reader IS racial diserimmation m n d a t i o n  of the 14th Amend.). Set 
also Daytan 9. McGranery, 201 F.2d 711, 712 (D.C. Cir. 1953) (dictum). 

'Coleman 9. Peyton, 340 F.2d 603 (4th Cir. 1 9 6 5 ) :  MoCioskey 21. State of 
Maryland, 337 F.Zd 72 (4th Cir. 1964). "That p r m n  inmatea do not have 811 
t h e  eonrtitvtmnal rights of eitizene ID noeiety-and may hold some 
oonititutional l ights m diluted f o r m 4 o e s  not permit priaon officials ta  
f lus t ra te  vindiesrion of thore righta whieh are enjored by inmates, or T(I be 
the  sole judge--by refusal to mail let ters to eouruel--to determine whieh 
letters aseert  canstltutional rights." Nolan Y.  Scaiati ,  430 F.2d 543, 651 l l a t  
Cir. 1970) 

" A  state and i ts  oflcers may not abridge or impair a p m o n e ~ ' .  r ight to 
apply to B federal court  for B writ  of habeas c o i p u ~ .  Johnson U. Auery, 393 
U.S. 483 (1969). Caiemsn %. Peyton, 382 F.2d 905 (4th Cir. 19661,  o w l .  d m . .  
386 U.S. 006 (1966) (censorship not permitted) ; prevention of timely appeal 
by s n p p r e i d m  of appeal paper8 violates the Equal Protection cisme of the 
14th Amend. Dowd Y.  United States BZ ?el .  CWk. 340 U.S. 206 (1951): mail 

dinied 'reasonable -;ccees t o  attorneys and ' the covrti  when their  cor- 
respondence to these partlei  i s  mstricted ta caaea already pending. Hatheld v 
B~i i Ieux ,  290 F.2d 632 (9th Cir. 19621. 
-376 F.2d 624 (10th Cir. 18671, ce7f. den.. 389 U.S. 865 (1967).  
"3l4 F. Supp. 8: (W.D. Wash. 1970). Accord. Soatre Y.  M c G n m s ,  442 

F.2d 173 (2d Cir. 1971) 
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which contained reports of the prisoner's alleged observations 
of acts of oral sodomy among the prison population was held 
not a violation of the prisoner's civil rights. The latter case 
would suggest that  the inclusion of extraneous matter (prison 
gossip, etc.) in correspondence with attorneys may serve as a 
pretext for official scrutiny of such mail, and may be enough to 
persuade a court to allow euch censorship to continue. In per- 
mitting scrutiny of prisoner mail addressed to attorneys, a court 
in effect decides that  interception of mail on behalf of other 
interested government officers. or suppression of allegations con- 
cerning prison conditions are more important than the preserva- 
tion of the attorney-client communications privilege. Since prison 
officials do not know whether collateral matters are  within cor- 
respondence unless they examine it, "reasonable limitations" 8 o  

on privileged correspondence nullify the privilege. 
One approach to reconciling the prison inspection of attorney 

correspondence with the need for  unlimited use of the mails has 
been suggested by a federal court in Maine. The court noted that  
if mail is opened in the absence of the inmate, his attorney will 
be reluctant to communicate fully with his client because of the 
fear  that  the correspondence will be read by others. Therefore, 
Maine state prison officials are now permitted to continue open- 
ing such mail in a contraband inspection, but inmates are en- 
titled to be present a t  the opening of their mail." 

In contrast to whatever censorship exception may exist in re- 
gards to courts, attorneys, and other public officers, absolute 
prohibitions against prisoner communications with the news 
media have been sustained.'l This would seem to indicate that 
preventing the dissemination of prisoner allegations is a matter 
of high priority although there are  no opinions sustnining the 
prohibition that  discuss the underlying policy reasons. 

Besides the censorship restrictions, regulations limiting the 
number and type of persons with whom a prisoner may corre- 
mond have been m h e I d a A  as well a8 limits on the amount of 

" ~ . g . ,  Hatfield 9. BPdieux, 290 F.2d 632 (9th Cir. 1962). 
"Smith Y. Robbins, a28 F. Supp. 162 ID. Maine 1971). 
'But ace MeDanaugh Y. Director. 429 F.Zd 1189 (4th Cir. 1810). 

permining priaoner correapondenee with Pisybw Magazine in order ta abbin 
psychiatric, financial and legs1 assistonee. but not if correspondence is ta 
effect publication of B critique of penni I s m  01 a b u t  the prisoner himself. 
Sss aka Noinn Y. Fitzpntiick, 326 F. Supp. 209 ID. Maas. 19711, whieh 
requires priaen ofleisla to justify B r e h a d  to mail B letter to new8 media. 

' E . & ,  lee Y. Tahaah, 352 F.2d 970 (5th Cir. 1965) (12 eorreapondentz); 
Fvsaa Y. Taylor, 168 F. Supp. 302 1M.D. Pa. 1958) lrefuani of authorities ta 
forward inmsite'a mail to his common-law wife incarcerated in state 
reformatoly upheld). 
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printed matter that  may be retained in a prisoner's 
Similarly, prison authorities have routinely limited the number 
and type of persons who may visit a prisoner. Considering that 
in Walker Y. Pate,'# a prisoner's complaint that he w u  not per- 
mitted to receive visits by his wife and daughter was held not 
to state a claim under the Sixth or Fourteenth Amendments, 
visitation rights can be severely limiteda3 under the majority of 
court opinions. Although limitations of some sort are warranted 
by the time and space available to prisoners, narrower restric- 
tions would seem to have little justification other than their 
traditional place in prison regulations, and may be viewed as 
a subtie punitive measure directed at  prisoners generally. This 
feeling is buttressed by the observation that  even greater restric- 
tions an correspondence and visitation normally accompany 
prisoners placed in punitive isolation in many prison systems. In 
response to the argument that  administrative limitations in cen- 
soring mail require limiting prisoners' correspondence, one com- 
mentator has answered that  providing more censors should be 
considered as an alternative to limiting mail volume." The same 
alternative should be applicable to visitation rights as well. In- 
deed, the possible consequences of eliminating all such restric- 
tions should be explored, particularly the potential effect upon 
rehabilitation efforts. Most importantly, the justifications for all 
censorship and other limitations on communications should be 
examined in light of their adverse effects upon the First Amend- 
ment rights of not only the prisoners, but of the persons desirous 
of communicating with them, While such restrictions may be 
justified as rationally related to the ends of discipline, security, 
and perhaps rehabilitation, the rights of free speech that  are 
involved demand vindication. 

One federal district court has recently faced the constitutional 
issues alluded to above in a sweeping opinion abolishing censor- 
ship of all outgoing mail and reducing censorship of incoming 
mail in the Rhode Island state prison system, concluding that  

XE.#., Carey 9. Settle, 361 F.2d 483 (8th Cir. 1966) (6 hooka); Un!ted 
Stater BZ s el. Lee Y. Iliinoia, 343 F.2d 120 (7th Cir. 1966) (16 letter limit 
held jvatified because of wtential Rre hazard). 
"866 F.2d 502 (7th Cir. ISM) ,  aert. den., 384 U.S. 966 (19661. 
- E . # . ,  United Staten ec vel .  Raymond P. Rundle, 276 F. SUPP. 637 (E.D. 

P a  1987) : primn reguiations c iremmibing visitation rights of state 
prisoners under death aentenee, B standard practice with regard w sii 
aimilariy aituated capital inmates, were reasmahie in v5ew of necessity of 
mater .Ypem.io". 

"Modem Pswlogy .  supnr, note 17, at 677. 
"Palmimano Y.  Trawrona, 317 F. Supp. 776 (D. R.I. 1970). 

*E.# . ,  Carey 9. Settle, 361 F.2d 483 (8th Cir. 1966) ( 6  hooka); 1 
stater BZ  el. Lee Y, Iliinoia, 343 F.2d 120 (7th Cir. 1966) (16 iette2 
held jvatified because of wtential Rre hazard). 
"866 F.2d 502 (7th Cir. ISM) ,  aert. den., 384 U.S. 966 (19661. 
- E . # . ,  United Staten ec vel .  Raymond P. Rundle, 276 F. SUPP. 637 

P a  1987) : primn reguiations ciremscribing visitation rights of 
prisoners under death aentenee, B standard practice with regard 
aimilariy aituated capital inmates, were reasmahie in v5ew of n e e e ~ i  
mater .Ypem.io". 

"Modem Pswlogy .  supnr, note 17, at 677. 
"Palmimano Y.  Trawrona, 317 F. Supp. 776 (D. R.I. 1970). 

Jnited 
. iirnit 

(E.D. 
state 

w sii 
ity Of 
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total censorship serves no rational deterrent, rehabilitative, or 
security purpose. I t  should be noted that the temporary injunc- 
tion issued by the court is only a prelude to the resolution of the 
issue a8 part  of a suit now pending before a three judge court. 
The merits of the arguments are  reflected by the court's rather 
drastic action as this early stage of the proceedings. 

Based on both Firs t  and Fourth Amendment grounds, the 
Pdmiginno opinion is unique in Considering not only the free 
speech rights of prisoners, but those af person wishing to eom- 
municate with the inmates. The screening of incoming mail to 
Protect prison security (drugs, weapons, escape implements) and 
eliminate inflammatory writings and hard core pornography is 
aliowed under this ruling. But outgoing mail is not subject to 
scrutiny except pursuant to a search warrant, and then only if 
the mail is not directed to courts, attorneys, or public officials. 
Letters to these persons are considered to be protected under the 
First Amendment right to petition for grievances. The court 
commented upon the prison regulation requiring prisoners to au- 
thorize censorship of outgoing mail in return for mail privileges 
as an inherently coercive violation of prisoner's rights under the 
Fourth Amendment. This raises an interesting question as to 
the validity af any prison regulation prohibiting communications 
with the new8 media. While the court stated that  prisoners have 
a right to receive printed matter, reasoning that  freedom of the 
press includes freedom to circulate such material absent a com- 
pelling justification for interference by prison officials, it  did not 
specify that  prisoners may communicate directly with the media 
themselves. But since the court criticized the prison officials for 
using their censorship controls to  suppress criticism of the insti- 
tution and its officials, stating that  censorship for this reason is 
an unconstitutional infringement of the first amendment rights 
of the prisoners, including the right to petition for grievances, 
the right of prisoners to communicate with news media would 
seem to exist by As a practical matter, considering 
that officials would be required to  obtain a search warrant  in the 
case of mail addressed to the media under the court's ruling, an 

"Another federal district e o w t  has recently held the belief of priaon 
authorities that e. publiestion eontains inaecvraeies about maladministration 
of the New York prim" system is not B legally auffieient ground for 
curtailing B convict's First Amendment rights. "Only B compelling state 
interest cente~ing abaut prison security, 01 B dear and present danger of B 
breach of prison diwipiine, or Bome substantial interference with orderly 
inatitutionnl a d d n m t m t i m  can justify curtailment of a primuner's eon. 
stitutiond rights." Fortune Saeiety Y. McGinnis. 819 F. Iupp. 901, 904 
(S.D.N.Y. 1970). 

. 

. 
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institutional policy of restricting such mail would be difficult to 
enforce, especially when such a policy could be circumvented by 
addressing media correspondence to relatives of other private 
persons who would then forward the mail pursuant to the prison- 
er's instructions. 

Subsequent to Pdmigiano, a federal district court expressly 
permitted prisoners to communicate directly with the news media 
under the rationale that  it is better to  let prisoners write new8- 
papers than call public attention to prison conditions by rioting. 
In this case, Noland v. Fitzpat7iek,'O Judge Wyzanski held that  
state prisoners are entitled to write any news media an unsealed 
letter concerning prison conditions unless officials can justify 
their withholding of the correspondence on the grounds of secu- 
rity or rehabilitation efforts. 

In pointing out that  prison officials have no obligation to pro- 
tect the community from prisoner communications, the Palmi- 
giano court has in effect ruied that  an institution's internal 
policies will be communicated to the public not only by the 
governmental agency concerned but by those persons subject to 
its authority, who obviously have an entirely different prespec- 
tive. Both the prisoners' and officials' views of the efficacy of 
prison regulations, the competence of management, and the 
quality of prison life are subject to the distortions of self interest. 
But the fact that  prisoners' versions are often incorrect should 
not detract from their potential value in assessing actual prison 
conditions when they can be corrobarated. With the benefit of 
both versions of prison conditions in the public forum the com- 
munity is better equipped to  make informed judgments con- 
cerning the type of prisons it wants. Thus, the recognition of the 
constitutional rights of prisoners and others in communicating 
would have the socialiy desirable result of promoting prison re- 
form to an acceptable community standard. 

Another issue raised in the Pdrnigiana case is whether limit- 
ing the number of peraoni with whom a prisoner may correspond 
is related to the maintenance of prison security. Once the Firs t  
Amendment rights of prisoners are recognized and the prison 
officials are deemed to have no duty to protect the community 
from prisoner communications, it  would seem that  oniy reasona- 
ble limitations imposed by time and space requirements within 
the prison can be legally justified. The court in Pdmigiano noted 
this probable conclusion by remarking. "Why should there be 
any iimitation on the number of correspondents except as it  may 

a 328 F. Supp. 2W (D. MUB. 1911), 
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be based on the amount of time available to the inmate for  
writing letters and the amount of physical space and facilities 
available?"" I t  would thus be difficult to sustain those prison 
regulations which prohibit correspondence to an unmarried 
woman on the basis of prison security or discipline. 

By extending the Palmzghm and Fortune Society '1 holdings to 
visitation regulations, it  would seem that  any prison rules limiting 
visitation rights to persons who have a specified relationship with 
the prisoner would be an unconstitutional impairment of the first 
amendment rights of both the prisoners and those persons desir- 
ing to communicate verbally with them. More stringent restric- 
tions based on the need for maintaining security and good 
order would be justified only where a prisoner has established 
himself as a threat to institutional order by a pattern of violent 
conduct within or outside the institution,'J such as the recent 
controversy surrounding the Soledad Brothers in San Quentin, 
where the consequences of B breach in security controls on 
visitors have been dismally portrayed. However, even such pri- 
soners as George Jackson can be effectively controlled by the use 
of hand and leg irons d o n g  with tranquilizers. In view of the 
recent San Quentin diaaater, prison officials will be reluctant to 
permit access to prisoners in punitive segregation though it 
certainly is feasible so long as the visitors are willing to subject 
themselves to verbal abuse from the inmates, and the internal 
structure and security of the institution preclude the possibility 
of their physical abuse. Such a policy might have the additional 
ixneflts of insuring that  maximum security area8 would be prop- 
erly maintained and aiding rehabilitation. Any person willing to 
enter this area would have an interest in the welfare of the 
prisoner a t  least 88 strong a s  that  of the confinement personnel. 

In Seale v. M a n s ~ n , ~  the court used the concept of reasonabie- 
nese in limiting contact of prisoners with the outside community 
to attorneys and relatives. The opinion is noteworthy in its ap- 
proval of limitations on the number of press interviews of 
prisoners, stating that  gaining notoriety and becoming a "wheel" 
in the prison is a proper concern of prison administration. 
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In  contrast, verbal expressions by prisoners directed to fellow 
inmates can be restricted because of the threat such expressions 
may pose as incitements to violence. In auch canes the normal 
presumption against prior restraint of potentially inflammatory 
speech is not relevant because prison officials must be empowered 
to suppress violence in the first stages out of sheer 

The Army regulations governing the communications of mili- 
tary prisoners generally provide for limitations on mail and 
visiting privileges only as dictated by security control, correc- 
tional requirements, and facilities available:* In this area, the 

A priaoner may be puniihed for  uttering words which tend to incite a 
bieaeh of prison discipline or a riot. Fulwod I. Clemmer, 208 F. SUPP. 370 
(DDC 1862). Attempts of prisoners to  speak in a milieu where such speech 
may incite imumeetion must be tempered: I" B prison environment Strong 
m t r a m t  of speech and heavy penalties for vidation of these restraints are 
in order. Roberta v. Peperaaek, 266 F. Supp. 415 (D. Md. 1566). ce71. den., 
385 U S  877 (196S), 

*Army Reg. No. 190-4, pars 5-4 (12 Jun. 1958) [hereafter cited as AR 
190-41. 

"The maintenance of wholesome and frequent contacts with their famiilea 
and others genumeiy interested in their welfme is B vital factor ~n the 
correction of prisoners. The r ight  of p m o n e r s  to  mail and vieiting privileges 
wili be limited oniy by security mntmi,  and correctional requirements 8.1 
provided herein, and the facilities svailsble for  proper Inspection, handling, 
and wpervision. Restrictions on mail or %+siting priwlegea wdi not be 
imposed 8s B disciplinary measure. 

No limitations will be imposed 88 to the number of persons who may be 
approved for  the purpose of visiting or eorreaponding with B pnsoner except 
8s necessary to m a i n a n  eeeurity and control. The prisoner's wife, children, 
parents, brothers, and i s t e n  should uiuformly be approved unless dia. 
appmval  IS required ~n the interest Of safe administration OT the pi is one^'^ 
welfare. Other werams may be appmved 8s correspondents and visitom when 
thin a p p e a n  to be ~n the best interest of the prisoner. 

b.  Moil .  
(1) Restrictions will not be piaeed on the number of letters ta or from 

authorized correspondents, except as necessary for security and control, 
prevenhon of unreasonable individual exceides, or to prevent delays in 
prmeaaing mail. Priaaneri will be authorized to retain reaaonsble quantltlea 
of mail in their immediate possession; they will not be required to destroy 
excess retained mail, but  will be given the opportunity to authorize 
deposition [aiel by storage a t  the confinement facility or forwarding I t  s t  hia 
expense to an authorized correspondent for  retention. 

( 2 )  Prisoners' incoming mail, except privileged correspondence, will be 
inapected by the officer in charge of  the confinement facility, or hra 
designated BmiatBnt, ioiely fer  the purpme of properly controlling con- 
traband, moneys, and uahsbiea.  The opening of prisoners' incoming mail will 
be witnessed by B deaignated banded pemon. The written eontent of iettera 
will no t  be used as the basis for rejection of incoming mail. 

(3) Pnnonen' outgoing mail mil not be mspeeted, except I" rpeeifie 
casea, as approved by the officer in charge of th,e eonhnemenf 
here the inepeetion of the ptiaoner'a outpoing mail, other than 
correspondence, is conaidered neceiaary for the adequate security, 

a. Authorired ~orwamndent~ end dazto?s.  

14 



PRISONER RIGHTS 

regulatory scheme represents a liberal approach by safeguarding 
the constitutional rights of military prisoners in most respects. 
However, some improvements in the regulation should be made. 
By not setting a definite limitation on the number of come- 
spondenb and visitors the regulation begins in the right direc- 
tion. However, routine approval of such persons is limited to the 
prisoner's relatives. In the case of other persons, approval a8 
correspondents and visitors may be effected "when this appears 

eonboi, or correctional t reatment  of the prisoner eoneerned. In sveh specific 
easel, the priaonerk outgoing mail will be delivered to the officer in charge of 
the eonflnement facility before I t  i s  introduced mto p0it.d channels. the 
written content of prinoners' outgoing mail will not be used 8 s  the b s a b  for 
ita rejection. Any outgoing mail, however, which upon iueh inspection. is 
found to eontain vulgar or obscene language or which would eonatitute P 
violation of postal laws, wdl be rejected. in all other eases pnaanem' 
*tamped outgoing mail will be depoaited by the prisoner in maliboxes. . . . 

(4) (a) When B prisoner has not authmized the inspection of outgoing 
mail m the  ipeeifle individual c a m  provided far in ( 3 )  above, rueh mad wdi 
not be introduced into postal channeie but will be returned to the pmoner 
~ i t h  an uplanabon of the necessity for inspeetion of the mail in h u  
oartievlar aase 
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to be in the best interest of the prisoner."" This phraseology 
would seem to place a burden upon the prisoner and the prospec- 
tive correspondent of showing the propriety of their relationship. 
Would a corrections officer be justified, with or without such a 
showing, in prohibiting correspondence between a prisoner and 
a number of unmarried women, or married women unrelated to 
the prisoner? Under the current regulations confinement per- 
sonnel may make such moral judgments. 

Outgoing mail cannot be inspected except in specific cases. But 
the regulations by providing for inspection when necessary for 
security, control or correctional treatment of a specific prisoner 
(except f a r  privileged correspondence) can be viewed as permit- 
ting inspection in such broad circumstances as to allow the 
exception to swallow the rule. By permitting rejection of out- 
going mail which, upon inspection, is found to contain "vulgar 
or obscene language," confinement personnel are  thrust into the 
role of protecting the sensibilities of the public. This was criticiied 
in Pdrnigiano as unjustified. A better approach would be the 
inclusion of the Supreme Court Roth obscenity test in the regula- 
tion a s  a guide to the exercise of official discretion in excising 
obscene passages prior to forwarding. Requiring inspection of 
outgoing prisoner mail in some speciflc cases can be viewed as 
inherently coercive. I t  collides directly with the Pdmigiano re- 
quirement for a search warrant prior to opening mail, and FOT- 
tune Society's requirement for  a showing of a substantial justi- 
Acation.'3 The specific needs for inspection of outgoing mail to 
particular classes of correspondents should be considered so that 
inspection can be eliminated whenever necessity does not exist 
to any compelling degree. 

it e w n t i a l  for the pt i~)nem'  welfare. These ealla may be monitored if 
eonaided nffessary. 

(1) G i w d  General -atrictians on the number and length of viaita m d  
on the number of authoris,. persons permitted to viait at any one time will 
be limited to those shieh  are neoesis~~ for the safe handline of viiaita. 

I .  Vhit.. 

will be msde for militam and civilian tournel to interview their clients 
mgmding pending legal * R a i n .  

(2) sILpsrui4ion ond CO"tV.1. 

(a) All v is i ts  to primneis w111 be supervised 
(6) Communiestim betareen the prironer and his military or eiviilan 

c o w l  mil be respected DB confidential. . . ." 
'' Id.  
'Fortune Sooiety Y. Mdccinnil. 318 F. SYPP. 801 (S.D.N.Y. 11110). 
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Surprisingly, the rather comprehensive listing of privileged 
correspondence in Army Regulation 1904,'8 while including 
appellate agencies of The Judge Advocate General, does not spe- 
cifically include federal courts, Considering the importance of 
allowing unfettered correspondence with the judiciary, as dis- 
cussed earlier in this section, B specific inclusion of the judiciary 
within the non-inspection privilege would be called for a t  a 
minimum. 

For all practical purposes, the Army regulations prohibiting 
communications by prisoners with the press are  constitution- 
ally defective under the Palmigiano case by infringing on the 
Firs t  Amendment rights of the prisoners. The regulation also 
fails to consider the media's First Amendment right of freedom 
of the press by denying access to the prisoners. An examination 
of the underlying policy reasons for the prohibition is necessary 
to determine whether any compelling justification exists for  such 
an infrigement, but it is doubtful if sufficient justifleation can 
be marshalled in support of a policy that results in the suppres- 
sion of criticism of the Army confinement system. Such a sup- 
pression is done a t  the expense of not only the prisoner and the 
pres8, but 8180 of the community which should not be denied the 
opportunity to  receive information concerning the confinement 
systems from such sources 80 that  an informed judgment concern- 

'' Note 46, aup7a. 
"AR 180-4. paras  2 4 b ,  e (Change NO. 3, 10 Mar. 1871). 
"P7eai interuiewa. Press interviews with military prisoners are not 

avthonzed under m y  cir.cumtmceB. For the purpose of this  rpgulation, the 
term 'press intemiea '  includes m y  medium whereby military prisonem 
release information or atatementa fer  general publication It ineludea, but  ia  
not limited ta, interviews between pn%oners  and reporters of the public press 
or other writers, either in person m by other meam of communication . . . 
fo r  release to the general pubiie, and telephone, radio, or te levimn 
interviews or appearances. 

(1) Material w i t t e n  by p d w n e r i  wili not be approved f a r  publieation, 
in other than b e d  e o d n e m e n t  facility media. Exceptions to thin peliey may 
be r e e a r n e n d e d  hy the commander coneenred when t h e  material, af ter  
screening, ii deemed auitabie for publiestion in  outaide media and meeta the 
foliowing reqviremente: 

(a) I t  is not consdered inimical ta the intereita of the U.S. 
Government. 

0) I t  is  not concerned ptimstily with confinement facilities, eon- 
Rnement prmeduies, 01 routinen, the prisoner's individual case, 07 the easea 
of other prisoners. 

(21 Material believed a p p m p n a t e  to w a r r a n t  an exception ta policy w l l  
be forwarded by the commander of the conflnement facility concerned, with 
his mommendat iona,  through noms1 command channels to The Provost 
Marshal Generai , . , .I' 

' 'Reieae of matcriol pmpnred b y  pri~ollc78 l o ?  wbhoation. 
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ing the reasonableness of confinement administration can be 
made. 

IV. EXERCISE OF RELIGION 
In  considering the religious rights of prisoners, the courts 

have applied the holdings of Cantwell v. Conneeticut and related 
cases that freedom of religious belief is an absolute right under 
the First Amendment, but religious exercise is subject ta regula- 
tion. Since the Firs t  Amendment thus denies t o  government 
officials the power to determine what is a religion or religious 
acti\ity,i’ the courts have focused upon the issue of what re- 
strictions a prison may justifiably place upon the exercise of 
religion by inmates. The eases reflect the courts’ attempts to 
strike a realistic balance between religious exercise and the 
regulation of prisoner conduct, usually done in terms of reasona- 
bleness. I t  has been suggested that  an approach preferabie to  the 
reasonableness test would be to limit prison restrictions to those 
which are  essential to institutional security and discip1ine.O‘ How- 
ever, the most desirable means of evaluating prison regulation 
of religious exercise would be the rationale derived from Lee v. 
Washington. Since we are again dealing with a First Amend- 
ment right, oniy those regulations which can be related ta the 
institutional need for security, discipline and good order should be 
retained as necessary. 

Whatever test is used to gauge B particular restriction of re- 
ligious exercise, the restriction itself should relate ta prisoner 
status rather than the denomination of religious belief.ss Punish- 
ments effected on the basis of religious belief would certainly 
be held invalid under Cantwell, and the courts have not hesitated 
to intervene where the practice of religion by all prisoners has 
been unreasonably curtailed. Conversely, pressuring prisoners 
to  attend religious services by scheduling mandatory physical 
training or close order drill for those who elect not to attend 
would violate the Establishment Clause of the First Amendment 
no matter how c l o . 4 ~  related to rehabilitative efforts. 

“3lOU.S. 296 (1940) 
“Reynolds 9. United States, 98 U.S. 145 (1879); United States I. Ballard 

322 U.S. 78 (1944). 
Note, Canatitvtiannl Rights a( Priaanera. The Developing Low. 110 

U. PA. L. RN. 983 ( I S 6 2 ) ,  at 1502. 
‘Note, The Piobleme a/ M a d e m  Psnaloiy’ Pnaon Life and Pnaonere 

Righta, 63 IOWA L. REV. 611 (19s7), at 685. 
“McBride Y. MeCorkle, 44 N.J. Super. 468, 130 A.2d 881 (1951) ; Walker 

1). Blsekwell, 411 F.2d 23 (5th Cir. 1949) (priaoner m u t  demonstrate 
deprivation of s right by discrimination), 
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Much of the litigation in the last decade concerning prison 
restrictions on the exercise of religion has involved Black Muslim 
prisoners.18 The cases have spawned a considerable amount of 
commentary.s- The hostility of prison officials to this sect was 
somewhat understandable. The racist pronouncements of its 
leaders could only promote ill feelings between its members and 
other inmates, increasing the difficulty of maintaining good order. 
Muslim discipline imposed within the sect and not by prison 
authority was viewed with suspicion and as inimical to estab- 
lished controls. Various elements of religious practice by the sect, 
such as its dietary laws, can be difficult, if not impossible, to 
accommodate without incurring substantial expense and possibly 
inconveniencing other prisoners. Despite these problems, the 
courts, mindful of the Cantwell case, have forced prison officials 
to allow the Muslims and other such sects to practice their 
religion so long as their practice does not interfere with normal 
prison functioning to  the detriment of other prisoners, is not ex- 
tremely difficult to administer, or does not result in prison ex- 
pense. 

From these cases and comments it can be stated that  prison 
officials cannot question the legitimacy of a religious aect.&& They 
can when necessary tightly circumscribe prisoner activities re- 
lated to religious practice other than periodic attendance at  
religious and when prisoners have been placed in 

" T h e  leading eases in this mea are: B r o m  Y. MeGinnia, 10 N.Y.2d 531, 
180 N.E.2d 791, 226 N.Y.S.2d 497 (1862);  In i e  Fergussn, 65 Cal.2d 663, 361 
P.2d 417, 12 Cal. Rptr .  751, cert. den.. 368 U.S. 864 (1881); Seweil 8.  
Pegelow, 281 F.2d 196 (4th Cir. 1961);  Piexe 1). La Valiee, 393 F.2d 233 (Id 
Cir. 1961) : Soitre Y. MeCinnis, 534 F.2d 806 (2d Cir. 1964). wit .  den., 379 
,IC no0 , ? O O A $  ".U.eII I.I"-,. 

"Note, Suit4 by Black Mualim Pnaonsra to E n i o m  Rdipioua Rinhta, 20 
Rmm L. REV. 528 (1966) ; Brown, Black Muslim Pri8onm and Religzaus 
Diam-imimtian: The Dsueloziin~ Criter ia  f o r  JWiiml Revzew. 32 GBO. WMR. 
L. REV 1124 (1864) ;  Co-en;, Black Mbaltms in Prison: 01 Muelin Ritea 
and Constitutional Rzghta, 62 COLUM. L. REY. 1488 (1862); Comment, 
Constitirtioml Law-Right to Pmctioe Black Mwlim Tan& in State  Prieons. 
75 HAW L. REV. 637 (1862): Yaker, The Black Mualims in the Correctional 
Indtitutio?u. 13 TEE WaFIULE REPORTER 155 118621. 

'I. . Potential prison violence dictate8 tha t  any breach of discipline presents 
D 'clear and preamt danger' jus t i fying severe repression . . . upon elear 
d e m m t r a t i m  of the imminent and crave diaeiniinarv threat  of the Blsek . .  
M u i i m s  as B group i n  a particular-prison, proscription of their netivlties 
em eanatitutiondly permiaaibie . . . .'I 62 COLCM. h REV., mpro note 57, 
a t  IbOB.1504. 
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solitary confinement almost all their religious practice can be 
eliminated.lO But even when the prisoners a re  part  of the regular 
prison population their particular religious practices muat not 
preclude their conforming to prison regulations applicable to all, 
such a8 regulations prohibiting inflammatory literature,8' requir- 
ing periodic haircuts and and requiring prisoners eat 
the normal prison diet a t  specifled hours.Di so long as the regula- 
tions are themselves reasonable. The courts sppear to be divided 
over the question of whether a chaplain of a given faith must 
be provided to prisoner members of that  religious sect.#* Practi- 
cally, provision for a chaplain would 8eem to depend upon such 
factors as the number of prisoners within the prison population 
who desire such services, the availability of a suitable clergyman, 
and the total number of all religious services an institution can 
reasonably be expected to accommodate within its resources. 

The Army has established a policy of encouraging individual 
religious practice in the confinement system. Religious Services 
for prisoners in general must be provided,Bb but the actual con- 

Depri?q' those I" temporary aditan- codnement  of p r s y e ~  hook not 
cruel and unusuai puniahment, Wright Y .  MeMsnn, 257 F. Supp. 730 
(N.D.N.Y. 1866) : prohibiting an inmate from attending mass while in 
diaeiplinary segregation not emel and unusual punishment and not an 
unreasonabie restriction on exereiae of religion where chaplain could visit 
prisoner, %&ride %. McCorkle, 44 N.J. Super.  463, 130 A.2d 381 (18571 ; 
providing chaplain to prisoners i n  mlitary within discretion of sutharit ies,  
Be;: 21. Mitoheii. 294 Fed. Supp. 800 (W.D. N,C. 1063). 

Inflamrnntory matetiah may not be received, even though religious in 
nature,  Desmond Y. Blaekwueli, 235 F. Supp. 246 (M.D. Pa.  10641, and may 
be eonhaeated, In re Ferguson, 55 Cai.2d 683, 361 P.2d 417, 12 Csl. Rptr 763, 
o w t .  den., 368 U.S. 864 (18611: but a relipiour publication may be received 
on a regular baaia and only apetifie inflammatory m u e i  may he aithheld,  
Northern Y.  Nelson, 316 F. Supp. 687 (N.D. Cal. 1070) ; antipathy caused by 
anti-white statements in religious l i t e ra twe do not justify suppieision since 
the probability of igniting B Fiat is toa speeeulative, h n g  u. Parker, 300 F.2d 
316 (3d Cir. 1868): there i s  no unlimited right to take correspondence eourie 
f rom a bible sehaoi, Diehi v. Wsinwnght ,  419 F.2d 1309 (5th Cir. 10101 

'Not a violation of free exercise of religion, BIwka 9. Wainwright. 428 
F.2d 662 (6th Clr. 1070) ; Brown Y.  Wainwright,  418 F.2d 1377 (5th Cir. 
18701 (mustache aileged by prisoner to he a gift  of hm ereator). 

"Walker Y.  Blackwell, 411 F.2d 23 (5th Cir. 1060) ;  Childs v, Pegeiaa.  321 
F.2d 487 (4th Cir. 1963). ccrt. den.. 316 U.S. 032 ( 1 0 6 3 ) .  

"Prison authoririea required to pay an available Muslim minister to 
perform services in accordance with in%titvtional Tules s t  B rate of 88) 
comparable to tha t  received by ministers of other faiths,  Northern 21. Nelson, 
315 F. SUPP. 687 (N.D. Cai. 10701: Walker Y. Biackwell, d l 1  F.2d 23 (6th 
Cir. 1860): contra' Gittlemacker 9. Prsbse. 428 F.2d 1 (3d Cir. 1 0 1 0 )  ("0 
violation of Free Exercise clause in fail ing to mpply inmate wlfh elergymsn 
of his ehaiee hecause of the problem of the sheer number of relinoua sects) 

AR 190-4, para.  3-4) (Change No. 3, 10 Mar. 18711 : "Religious B ~ T Y L C ~ S  
w3i he provided for PPisanerr. and they m l i  be allowed to wmship seeording 
to their  faitha.  subject to the cirevmstancen and canditionr pertaining to 
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trols which may be imposed upon religious practice are  extremely 
vague, covered by the phrase, "subject to the circumstances and 
conditions of confinement." Is This terminology gives commanders 
and corrections officers considerable discretion. For those prison- 
ers in disciplinary segregation the regulations provide for daily 
visits by a chaplain and retention of religious books,'b but not 
for their attendance a t  regular religious services. Denying such 
prisoners the opportunity to attend regular services can be justi. 
tied under the regulation because of the threat a prisoner may 
pose to the security and good order of the conflnement facility, 
as demonstrated by his past violent conduct. I t  can also be 
viewed as cured by the chaplain's daily visits which in effect 
substitute one means of religious practice for another.'D Overall, 
the regulatory provisions seem to be reasonable and can be factu- 
ally related to security, discipline, and good order within a 
confinement facility. 

V. MEDICAL TREATMENT 

As a general proposition, a prisoner is  entitled to reasonable 
medical care.9o The rationale for this proposition is that  a govern- 
ment has an absolute obligation to treat its convicts with decency 
and humanity,'' which ia anather way of saying that  denying a 
priaoner medieai care or furnishing inadequate medical care is a 

their confinement. Commanders will endeavor to p r d d e  811 pmoneia  the 
opportunity to receive the  ministration tha t  the denominations of which they 
are members require, as necessarily modified by the eonditionn and 
cirevmstancen pertaining to confinement." A m y  Reg. No. 210-110. pars 
3 ( 8 )  (Change No. 1, 10 Aug. 1964): "The chaplain wii function under the 
direct supervisian of the eommsndant, and will have direct aeceba t o  ail 
members of the diacipiinary barracks staff and to  pmoneis? '  

"Id.  
' .AR 190-4, para 2-2c(31 (Change No. 3, 10 Mar. 19711 : "Priaonera ~n 

disciplinary segregation will be visited once each day by a medical officer, B 
chaplain, and the prisoner's counselor." 

Y l d .  a t  2-2c(2) : "Prisoners in disciplinary segregation will be provided 
. . . religious books appropriate to the prisoner's fa i th  8 8  requested by him 
and approved by the confinement facility chaplain, except when It is  
detemined by the eorreetiond ofReer t ha t  the temporary iemoval of svch 

...... 
considering the restrictions upon prisanera in this category that  have 

been upheld by the courts, the present regulation i$  an acceptable approach. 
"Blank. Y. Cunningham, 4W F.2d 220 (4th Cir. 1969): Grear 21. Msxweii, 

355 F.2d 991 (6th Cir. 1966) ; Coleman Y. Johnston, 247 F.2d 273 (7th Cir. 
1957); see aieo Srnedman, Pnsanen and Medical Treafmenf, 4 CRIM. L. 
BULL. 450 (19631. 

"Johnson Y. Dye, 175 F.2d 250 (3d Cir. 1949) a t  256, mu'd 0% olher 
1mud8,  338 U.S. 834, rehemmy- denied. 338 U.S. 396 (1949).  
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violation of the Eighth Amendment as cruel and unusual pun- 
1ahment;l and may violate the Fourteenth Amendment 8% well:' 
In pursuing a remedy,:. there must first be a showing that medical 
treatment for a given ailment could have been provided:~ 

A number of cases have stated that the proper test in deter- 
mining whether an actianabie claim for denial of medical care 
exists is whether prison officials abused their discretion in deny- 
ing medical treatment to the inmate.?# This would seem to place 
a considerable burden on the prisoner, in view of the com- 
plexities of medical proof, unless his complaint ia obviously 
meritorious. Prisoner claims have been denied when they failed 
to allege facts indicating their health was in jeopardy and es- 
sential medical care was bath needed and denied? Claims have 
also been unsuccessful when they showed no more than a dif- 
ference of opinion between the treating physician and the prisoner 
on the adequacy of the medical treatment rendered:' 

One court has proposed a test for ascertaining whether a 
prisoner claim in this area rises to constitutional proportions, 
stating that in all successful cases the factual siiegations as 
viewed by a layman have tended to show (1) an  acute physical 
condition, ('2) the urgent need far medical care, (3) failure or 
refusal to provide it, and ( 4 )  tangible residual injury..8 Under this 
analysis, once the first two element8 are present affirmative action 
by prison officials is constitutionally required. The rationale of 

'"Coppinger U. T o w n m d ,  398 F.2d 392 (10th Cir. 1968) : Gittlemaeker I. 
Praase, 423 F.2d 1 (3d Cir. 1970) (improper or inadequate medical 
trearment ma? violate the 8th Amendment); Oaks Y. Wainwright, 430 F.2d 
24>,(5th Cir. 1970) (improper/madequate dental t reshnent)  

"Once admnistrat ive remedies have been exhausted, B prisoner e m  Beck 
injunetive relief or mandamus. Damage swards under either the Federal 
Civil Rights Act or the Federal Tart Cllums Act me dm poanible when the 
p~iaoner litigant can overcome the difievlt problems of proof. 

"Smith Y. Sehneckioth, 414 F.2d 680 (9th Cir. 1969) failure to t r ea t  
primoner for narcotic addietion not  muel and unmusl puniahrnent, no 
rhowing such t reatment  e a d d  have been provided. 
.'E.& Weaver 21. Beto, 429 F.2d 505 (6th Cir. 1970); Haikpa /I. 

W a i n w i g h t ,  429 F.2d 525 (5th Cir. 1970); Coppinger ~ j .  Tomaend,  38s F.2d 
392 (10th Cir. 1968). Stiltner V .  m a y  371 F.2d 420 (9th Cir. 1967) COI~. 
de%, 337 U.S. 922 (ld67): Lamenee ,. 'Ragen, 323 F.2d 410 (7th Cir. i963) .  
Sea sbo Koutos Y. Prosse, 444 F.2d 156 (3d Cir. 1971) holding tha t  an 
averment of denial of necessary medical t reatment  fer a; ear m f e c t m  IB 
tantamount to negligence and thv i  does not constitute deprivation of 
constitutional nghta. 

Riley Y. Rhay, 407 F.2d 496 (9th Cir. 1969) 

Weaver 9 .  Beto, 429 F.2d 505 (5th Cir. 1970). 
Coppinger V. T o m e n d ,  398 F.2d 392 (10th Cir. 1968). 
Stiltner Y. Rhay, 371 F.2d 420, 421 n.3 (9th Cir. 1937). w t .  den., 337 

U.S. 922 (1937). 
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this case, Stiltner v. Rhay, would also be useful in gauging 
claims alleging improper medical care after the fact by sub. 
stituting for the third element "failure to alleviate the acute 
physical condition." 

The more difficult cases would be those in which the need for 
medical care is a continuing one, no residual injury has yet been 
incurred and the acuteness of the physical condition or the ur- 
gency of the need for  medical care is disputed by the prison 
physician or other prison officials. I t  would aeem that  an ac- 
tionable claim for proper medical care would exist when the 
possibility of tangible residual injury is greater than not, or 
though improbable, the residual injury if it  did occur is of such 
magnitude that  medical attention is warranted though the pris- 
oner may be faking. 

A medical treatment issue of constitutional proportions arising 
out of a military confinement facility is extremely doubtful 
considering the safeguards incorporated in the regulations, in- 
cluding the treatment of prisoners in disciplinary segregation.b0 
Since the potential for  abuse of prisoner rights to medical care 
existe in every confinement system alongside the potential for 
abuse of medical facilities by prisoners, the competing interests 
of protecting the right to medical care and eliminating malinger- 
ing are  best resolved by affording timely medical attention to all 
who request it. The provision for military sick call implicit in the 
regulations are  undoubtedly the most realistic approach to this 
problem. The lay opinions of custodial personnel as to the merits 
of urisoner alleuations are  not likelv to vreclude effective medi- . .  

.AR 1 8 M ,  para 3-4(d) (Change No. S, 10 Mar. 1871): "Medical 
attention +il be furnished ai  indicated below: 

(1) Prismem reporting sick will receive medical s t t e n t m  at  the 
Oonfinement facility, where practicable, and those segregated for disciplinary 
reaami will be visited daily by L medical ofleer." 

Id. a t  para 2-2e(a) : "Dineipiinary sepegation will not  be impoaed as B 
dixipi inary meQslve mielis a medical officer renders B w i t t e n  opinion 
immediately pPioP thereto that the physical and mental health of the prisoner 
concerned does not preclude aueh action. Should a reduced diet be authmiwd 
in mniumtion with the sedentary conditions of the pyisener in disciplinary 
aegregation, the medioai officer will also render B written opinion that such a 
diet +ill not be injurious to the health of the pr isone~.  Prisonem ~n 
diaeiplinary segregation will be visited once each day by a medical 
officer. , . ." 

Army Reg. No. 210-170, pars 49 (10 A i r .  1864) : "Msdiool mttentian. At 
leaat minimum medical facilities, equivalent to an outpatient diapensary. wiii 
be eatabliahed. Prisonera reporting sick will receive medical attention, and 
those in administrative or diaieiplinary aegregation will be visited daily by B 
medical officer. If more extenaive medied t reatment  is r e q u r e d  than is 
svsjisble locally, the prisoner will be tramferred to a hoapital facility. , , .I' 

' 

' 

Id.  
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ea1 treatment, because in every case of alleged serious injury or 
illness a doctor makes a prompt determination as to what treat- 
ment, if any, is warranted. 

VI. PRISON DISCIPLINE AND PUNITIVE PROCEEDINGS 

Prisoners may be forced to work a t  hard labor during their 
confinement as a penalty for crime even though the conviction is 
being appealed.s* This is 80 despite the prohibitions of the Thir- 
teenth Amendment against involuntary servitude and the Eighth 
Amendment forbidding cruel and unusual punishment.68 How- 
ever, the Eighth Amendment is violated whenever prison officials 
knowingly compel prisoners to perform physical labor beyond 
their strength or any labor that  constitutes a danger to their 
lives or health." 

Under the provisions of the Eighth Amendment, a prisoner 
has a right to  be free from needless brutality in its various 
manifestations.l' But he i8 expected to adhere to prison discipline. 
Infractions of prison regulations subject a prisoner to further 
constitutionally permissible punishments imposed by the prison 
system itself, such as forfeiture of good disciplinary segre- 
gation and/or a reduced diet for a given period." If the prisoner's 
conduct is criminal, he is of m u m  also liable to trial in formal 
criminal proceedings. The cases generally concern themselves with 
the severity of the punishment which may be imposed by the 
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institution in light of the prisoner's conduct.aa Not only may a 
prisoner be segregated for disciplinary reasons, but for security 
reasons as well, if by his pattern of conduct he has demonstrated 
that he is a threat to himself or to other prisoners." Of course 
there must be a reason for placing a prisoner in a segregated 
facility or else the courts will order his release and return to the 
general prison population.DD 

Pursuant to the Eighth Amendment ban on cruel and unusual 
punishment, incorporated in Article 55 of the Uniform Code of 
Military Justice:' the current Army reguiations list a compre- 
hensive series of measures which are  prohibited within confine- 
ment When considered with authorized disciplinary 

.E.&, Graham 0. Wiliinghnm. 286 F. Supp. 783 ID. Km), ord,  384 
F.2d 367 (10th Cir. 1967), where the court held that eontinuoui segregation 
in maximum =curi t  for mom thln two yeam waa both pmper and iadfui  
and did not constitute e n e l  and uumd pvniahment under the Eighth 
Amendment considering the prlaoner'a participation in extremely violent 
conduct during three separate periods of connnement. But 8ae Soatre Y. 
W e f e l l e r ,  312 F. Supp. 868 (S.D. N.Y. 1970), where the court stated thst, 
in order to be mmtitutionai, considering the person involved, punitive 
.egregatien must be limited to 15 days and may be imposed enis for aerioua 
infraetiona of the rule@, and Carothera V. Foliettte, 314 F. Supp. 1014 (S.D. 
N.Y. 1970), holding that a deprivation of 60 daya' Deeumvlated gmd tim 
beenuse the prisoner criticized the prison management in a letter to hia 
parente wm unreasonable and diapmponionate punishment. The validit af 
the latter two em- is MVI in doubt Eonaidering the ment  ruling of the 
S a n d  Circuit in Soatre Y. McGinnii, 442 F.2d 178 (Id Cir. 19711, reveraing 
the iowm eourt'a holding that aditary eonflnement for over 16 days is cruel 
and unuaud punishment 

.Burns Y. Swenaon. 430 F.2d 771 (8th Cir. 19701. 
m E . ~ . ,  Dabney 2). Cunningham, 317 F. Supp. 57 (E.D. VI. 1810). 
" C m i  and unwd puniahnrennla prohibited. "Punishment by Ragging. or 

by branding, marking. or tattming on the body, or any other cruel or un- 
usual puniehment, may not be Pdjuded by any court-miTtid or innieted 
upon any p n o n  aubjset to this chapter. The we of iron#. single or double, 
except for the purpone of d e  eu~tcdy, i i  prohibited." 

"AR 19- para Zed ( C h a w  No. 3, l o  Mar. 1911) ;  "PvohLhitad mas- 
we& The foilowissing m ~ i u r r i  and thwe of * aimilar nature a m  prohibited. 

11) Clipping primne+a hair to an excessive extent. 
12) The lak-atep. 
(3) Rquiriw silence at meals except while at attention or as a 

temporary eonhol measwe. 
(4 )  Brerlring .aka  a. P meam of puniahment 01 'made' work. 
( 6 )  The u e  of the bail and chain 
( 6 )  The use of imns, single or double, except for  the puipoie of iafe 

elutody. 
17) Removing Prisoner'B clothing 01 other debaning practices. 
18) Punishment by flogging. bmding, tattwing on the body, or m y  

other cmei or vnuivd punilment. 
18) Domicile in 1 tent ea D m e m i  of punishment. 

110) Any ~trrnuoua physical .ctidty or body mition designed to piace 
undue @tress on the prisoner UI I punitive me~sure." 
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control measures:' they provide a detailed framework that pre- 
cludes any practice that would constitute cruel and unusual 
punishment under the current state of the law. 

The current controversy in the courts centers about whether 
priaon officials must provide any procedural safeguards to a 
prisoner who is liable to receive game punishment through a 
prison administrative proceeding as a result of his misconduct. 

' I d .  a t  para  2-2 "Adminiatmtiue d m i g l i n n w  and e o n t i o l  meaaurea. Ad- 
ministrative disciplinary measuies prescribed herein will be used fo r  the 
purpose of m u r i n g  orderiy administmtion and eantroi; for Protection of 
Govvennent property;  for  the d e t y  and well-being of priaonera and others: 
and for the correction of wealeitrant p~ i ione r s .  The type and Severity of 
administrative disciplinary measures i m p s e d  will be limited to those re. 
qvired to accomplish the foregoing purp08ei. Diseipirnaiy segregation ahould 
be i m p s e d  for  indefinite period8 and pdloneis wdl be reieaaed therefrom 
a t  any rime i t  i s  apparent  t ha t  control and correction of the individual has  
been seempiiahed.  Diieiplinsly segregation and forfeiture of good time are 
major dixipi inary mea~ures, and will be impoEd only fo r  the more serions 
infractions 01 in the cases where lease? diseiplinary messure~ have been 
found ta be ineffective. Excessive U B ~  of disciplinary Segregation as an 
administrative disciplinary measure s e n e 8  to decrease i ts  effeetivenesa. 
Imposition of administrative diaeiplinary measures will preclude trial by 
eourt-mxa*id for the same infraction only if the infrantion WBLI minor in 
"atY2.e. 

a. Authonred adminiatratwe diatiplinev mea-bweil. Commanders of  
eonflnement faeilitiea m e  authorized to impose one OF more of the following 
administrative disciplinary memure8 upon pemms eonfined under their  
jvriadiction for misconduct. action prejudicial ta good order and discipline, 
or violations of rules and regulations. 

(1) Reprimand or warning. 
( 2 )  Deprivation of one 01 more privileges. 
(5) Ertre duty on work projects not  to exceed 2 houm per day and not 

to exceed 14 conmutive dsya. E x t r a  duty will not conflict with regular 
meair, regular  sleeping hours, or attendance a t  scheduled religious mvices. 

(4 )  Dimpiinary aegregation normally not to exceed 16 days a t  any m e  
period. 

(6) Earned good eonduet time and, where applieabie, extra  goad time 
may be forfeited in accordance with AR 613-10. . , . A reduced diet is authorized for  use by commanders of confine- 
ment facilitiea camistent with the Bedentmy condition8 of pri8oneTa in 
disciplinary segregation. The redueed diet will include baianeed portmna of 
ail itoma in the mgulsr daily ration prepared and served other pnsanera, 
v i t h  reduced amounts but  not ieaa t h a n  2,lW esiories daily, and with 
deaaerts omitted. The commander of the conflnement facility or his desir- 
nated officer representative wiii daily examine the a e m n g  bf reduced d i t  
menus to assure compiianee with these requirements. . , . 

(1) The detention of prisoners under conditions of administrative or 
disciplinary segregation for long periada of time is eanaidered undesirable 
and wiil be avoided. Pnaonera in d i m i d m a n  s e n e r a t i o n  or administrative 

"Protection of health and welfare of prisonem in elme confinement. 

segregation will be kept under c i m  'supe&ai& T. , Special preeautioni 
d l 1  be taken in the p~ep8rat ion.  equippiw,  mapeetion, and mperviaian of 
administrative and diaeioiinarv ae~reratian to arevent eseanes Beif.iniuru 
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The courts have felt that  a formal hearing, although desirable, 
is not constitutionally required,8. and if such a hearing is pro- 
vided i t  need not be given prior to  segregation if the exigencies 
of the situation require immediate removal of the prisoner from 
the general population.'a A recent Supreme Court decision, how- 
ever, has made the validity of such precedents doubtful. In Gold- 
berg v. Kelly,B6 the Court held that procedural due process under 
the Fourteenth Amendment requires that welfare recipients be 
afforded an evidentiary hearing before the termination of bene- 
fits. Justice Brennan, speaking for a majority of five justices, 
concluded that in the welfare pretermination hearing, rudimen- 
tary due process demanded certain minimum procedural safe- 
guards. These safeguards include affording the recipient: timely 
and adequate notice and the opportunities to confront and cross- 
examine witnesses relied upon by the government, to  retain an 
attorney if desired, and to present oral evidence to an  impartial 
decision maker. The conclusion of the decision maker must rest 
solely on the legal rules and evidence adduced a t  the hearing. 
The decision maker should state the reasons for his determina- 
tion and indicate the evidence he relied on. However, Justice 
Brennan pointed out that  the hearing need not take the form of 
a judicial or quasi-judicial trial, nor include a complete record or 
comprehensive opinion. 

Shortly before the Supreme Court decision in Goldberg V. Kelly, 
Chief Judge Wvzanski, smakinp for the federal district court of 
Massachusetts -seemed i o  an t i i pa t e  the Court's decision. He 
decided that, as a matter of fairness required by the due process 
clause:' a prison hearing which may place a prisoner in solitary 
confinement or postpone his release date must:  (1) advise the 
prisoner of the charge of misconduct, (2) inform the prisoner 
of the nature of the evidence against him, (3) afford the prisoner 
an opportunity to he heard in his own defense, and ( 4 )  reach 

' E . &  Burns Y. Swenmn, 450 F.2d 771 (5th Cir. 1970). 
sj Id. The timing of such a heanng, if initiated within a reasonable time 

after a prisoner has been unilateraliy segregated would not be sn issue 
of any importame, since the period of segregation prior to B hewing could 
be viewed a i  imposed for security purposes, neeesiairy for the preservation 
of security and good order, as oppoaed to segregation imposed by the hearing 
aa B disciplinary measure. 
"387 U.S. 264 (1910). 
"Nolan 21. Seafati, 306 F. Supp. 1, 5 (D. Masa. 1969). The Court distin- 

suinhed between diseimlinarv a~f ions  when such hesrinsa would be rewired. 
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its determination upon the basis of substantial evidence. The court 
decided that  a prisoner appearing before a prison hearing does not 
have the constitutional rights of retaining an attorney, calling 
witnesses in his own behalf. or cross-examining witnesses, 
reasoning that  affording a prisoner the latter two rights would be 
inappropriate in a prison setting because they would tend to place 
the prisoner on a level with prison officials and would have an 
adverse effect upon prison discipline and security.88 

Subsequent to Goldberg V. Kelly, other district courts have 
expanded procedural due process safeguards to prisoners. In 
Sostre v. RockefeUer the district court paraphrased Justice 
Brennan's language in Goldberg in extending all of the Goldberg 
safeguards. On appeal the Second Circuit disagreed with the 
district court's conclusion that all of Goldberg's procedural ele- 
ments are  constitutionally required in a formal proceeding, but 
did agree that due process requires that  the prisoner be con- 
fronted with the accusation, be informed of the evidence against 
him, and afforded a reasonable opportunity to explain his ac- 
tions.lQo In BUT& v. Canmn'O' the district court cited the Second 
Circuit's opinion in Soatre for the minimum due process require- 
ments in disciplinary proceedings, and went on to discuss the 
requirement for a hearing before an impartial tribunal 8s a basic 
component of fundamental fairness. The court stated that  this 
principle is violated whenever the m n e  official assumes the dual 
responsibility of both initiating charges and subsequently deter- 
mining whether misconduct has occurred and assessing the a p  
propriate punishment.loz In emphasizing the use of hearing officers 
drawn from outside the correctional institution as highly desira- 
ble, the court analogized such a procedure to the use of JAG 
officers in court-martial proceedings.'D' 

Another district court disagreed with the Second Circuit in 
Soatre and concluded that  disciplinary segregation is a "grievous 
loas" that  warrants all of the procedural safeguards enumerated 
in Goldberg.'" Pursuant to this opinion, San Quentin prisoners 

.Id. at 4:  "There M tmei el  authority which do not have as their sole 

more on experience than on logic." 
"Soatre Y. MeGinnia. 4 2  F.2d 178 (S.D.N.Y. 1971). 

of judpment baaed 

.~ 
' I d .  at 198. 
'828 F. Supp. 166 (0. Md. 1671). 

..Id. nt 174. 
'*ClutEhstte Y. Proeunier, 40 U.S.L.W. loa1 (N.D. Cal. 6/21/71) 

I d .  at 172-71. 
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facing possible disciplinary segregation must be afforded seven 
days advance notice of the definite charge, the underlying facts 
and hearing date, counsel or an adequate counsel substitute, 
an impartial tribunal, a right of cross-examination, a right to 
present evidence and meaningful review. 

While the courts seem to agree that  prisoners must be prc- 
teeted against arbitrary and capricious action in the imposition 
of disciplinary measures, there are  basic disagreements as to 
what due process safeguards must be provided. Considering that  
disciplinary hearings are  predicated upon fact finding and sub- 
stantial punishments may be imposed, Goldberg v. Kelly would 
seem to control such proceedings despite the reluctance of the 
Second Circuit to impose such safeguards because of uncertainty 
a s  to the impact on prison discipline. As the factual evidence is 
likely to be simple and precise, a factor noted in Sostre,’Os an 
administrative hearing incorporating Goldber.9 safeguards would 
still be a simple procedure involving notice of no more than 48 
hours, appointed counsel, and an impartial hearing officer. No 
threat to discipline would exist where immediate segregation and 
restraint are imposed before the hearing in casea of violence. 

Considering military disciplinary action in light of Goldberg 
v. Kelly, the present procedures fail to afford military prisoners 
those procedural due process safeguards set down by the Supreme 
Court. Paragraph 2-2e, Army Regulation 1904, provides: 

The imposition of admni8trative disciplinary measures r i l l  be 
eubjeet to the approval of the commander of the eonflnement 
faeiiity in each case. In disciplinary barracks and correctional 
training faeilitier, discipline and adjustment boards composed Of at 
least thme omcem will be established t o  consider and recommend 
action to be taken. At  insrailation confinement facilities, the correc- 
tional officer will perform the function of the discipline and adjust. 
ment board and uiil  make recommendations t o  the instaliation 
commander. The rise of self-governing prisoner grovps is prohibited. 

By failing to provide even that  rudimentary procedural due 
process outlined by Judge Wyzanski, that  of affording the mili- 
tary prisoner adequate notice and an opportunity to be heard 
by an impartial hearing officer, it  would Beem that  the above pro- 
visions of AR 190-4 are in need of immediate revision. However, 
some distinctions should be made a8 to the types of situations 
in  which the Goldberg precepts would apply. Relatively minor 
misconduct for which informal punishment (ie., an oral repri- 

USoatre 2(. MeGinda, 442 F.2d 178, 196 (2d Cir. 1971).  
Army Reg. No. 210-170, para 620 (IO Apr. 1964) (applicable to the 

Diacipi inw Barmka) ietd forth several examples of major and minor 
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mand), or a mild authorized punishment lo' would be imposed is 
not of such magnitude as to require Goldberg safeguards. It should 
also be noted that, in contrast to the procedure for installation 
confinement facilities far which paragraph 2 Z e  of AR 1 9 0 4  fur- 
nishes the only guidance, the current Disciplinary Barracks 
procedure is more specific. Under Army Regulation 210-170,'0' a 
violatima: (1) Mznw vClotibne. Many violatima of diieiplinaw bsrrseka 
ruiea by prisoners can be corrected by B warning from the guard or immedi- 
ate m p e m i ~ m  without the necessity of formal diaeiplinary action. A ioeai 
record may be maintained of such waminkl, but  they wiil not be ente*ed on 
the Record of Conduct. . . , When prisoners fail to heed such warning or 
t o m i t  B series of mino? violations, 07 where i t  is apparent  t ha t  the minor 
violation i s  connected with some more seTious situation, it i a  nmeisary 
t ha t  the matter  be referred by aflciai report for  diaeipiinary action. Ex- 
amples of minor violation8 are: 

(a) Boistemumeas. 
( b )  Evading work. 
(L) "Honepiay." 
( d )  Loitering. 
( e )  Out of bounds. 
( f )  Personal untidineaa. 
( 8 )  Unsanitary condition of cella. 
( h )  Withholding l ibrary books. 

(2) Major violatiom. When B prisoner e o m d t e  a mwor violation, a 
diacipiinary report covering the violation, in complete details will be aub- 
mitted, in writing, in each instance. Example8 of major vioistions m e :  

(n) Attempting t o  escape. 
0)  Fighting. 
( E )  Homosexual asm.uit. 
( d )  Inmlenee. 
( e )  Insubordination. 
( f )  Miaaing count. 
(81 Poasesaion of weaponi. 
( h )  Faeketeering. 
( i )  Refvaing to wmk. 
( j )  stealing. 

'"'A reprimand or warning, or deprivation of pnviiegea (AR 190-4, para 
2%:) (Change No. 3, 10 Mar. 1971). 

A m y  Reg. NO. 210-170, para 6 2 c ( 5 )  (10 Apr. 19U): 
"(a1 Ducipiine and djuitmnt board pmceduraa. The pules and 

proeedvres of the discipline and adjustment b a r d  mi1 be established by the 
commandant, consistent with the pmdaiona of AR 653-6 [now AR 190.41 
and this regulation. Prisoners will be called before the board, and charges 
uii i  be read to them. Each priaaner will be given an opportunity to be heard 
in detaii I" his o m  defense. When necessary, other witnesxe wiii be heard 
by the board. I t  is the duty and the responsibiiity of the board to obtain and 
eonrider ail relevant facts  ~n each case. The p r m n e r  m'li be removed from 
the board T W ~  during diseusaion and determination of m i i t  or innocence 
and penalties to be imposed, if any. In the imposition or diseipllnary aetmn. 
the prisoner's prevmus conduct. mental and physical condition, attitude. and 
other pertinent factors  will be fully eonaidered. The severity of pensifies 
imposed should be applied progresnvely in order t ha t  there remain more 
severe penaltie3 which can be imposed for  fvture  mseonduct. Normaily, 
msuimum P n a i t i e s  will not be imposed upon first offenders. Members of the 
discipline and adjvatment h a r d  will be extremely earefvi to be impartial 
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Prisoner does have a timely opportunity to be heard prior to  
imposition of formal punishment. If this provision of the Dis- 
ciplinary Barracks regulation is revised to incorporate the Gold- 
berg safeguards by extending to  prisoners the opportunity to 
confront and cross-examine witnesses and to retain an attorney 
if desired, and requiring the discipline board to  state the reasons 
for the determination and the evidence relied on, a prisoner will 
be afforded adequate due process. To insure uniformity and to 
preclude constitutionally impermissible local deviation, such a 
revised procedure based on the current Disciplinary Barracks 
practice should be incorporated in Army Regulation 1904. 

The differentiation between segregation imposed for security 
reasons and disciplinary segregation, discussed earlier in this 
section, should be noted. It would be a constitutionally valid 
exercise of a corrections officer's authority to segregate a violent 
prisoner for a reasonable period prior to the administrative de- 
termination of appropriate disciplinary measures so that  good 
order within the confinement facility would be preserved. Institu- 
tional necessity warrants unilateral segregation af violent prison- 
ers  in the interim without the procedural safeguards of Goldberg. 
The current regulations provide the necessary authority.Tos 

Apart from the issue of what procedural safeguards are to be 
furnished in prison disciplinary proceedings is the issue of af- 
fording adequate procedural safeguards in those proceedings con- 
cerning restoration to  duty of military prisoners, or mitigation, 

and to impose fair ,  just, and reaaonsble penalties of B eorrectiw rather  
than punitive nature. . , , 

( b )  Erpedi t ing action. Investigation or other action necessary to 
bring the pr iamer before the dmeipline and adjustment board, court-martisi, 
m other disposition wdi be completed expeditiously, In order t ha t  eorreetive 
action may be taken with minimum delay, normally all c a m  refered [aiel 
to t h e  discipline and adjustment board will be conaidered and acted n p m  
within 24 hours af ter  disciplinary report8 have been received by the direetar 
of custody (Sundays and holidays not included). . , .I' 

Id. a t  6 2 0 :  "(4) Ssimration pending disciplzna7y sotion. Temporary 
detention of PriBonem in  administrative segregation may be authorized by 
the director of custody, or other eommiBBiened officer designated by the com- 
mandant, where such action 1s neeeisa~y for the control and safekeeping 
of prisoners pending inveatigation and disposition. A t  times, i t  may be neces- 
sary for guard peraonnd to bnng violators direct TO the director of custody, 
eapeeialiy where aeiiout violatiom are involved." 
AR 19a-4, para 2-2) (Change Xo. 3, 10 Mar. 1971) : "(3)  A p n m n e r  

may be placed in administrative segregation during the prelimnary invest>- 
gation of a esse in which he is involved only when the commander of the 
eonhnement facility d e e m  such action essential to the expeditious eonduet 
of the investigation. I n  such easel the individual will be released from ad- 
ministrative segregation immediately af ter  the purpoae of such restraint 
haa been aerved." 
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remission and suspension of their sentences. Although the present 
regulations do not provide for hearings of the scape considered 
essential to  administrative due process in Goldbevg v. Kelly, 
an obvious distinction between disciplinary and clemency pro- 
ceedings is that  the latter concerns the extension of benefits to 
the prisoner, rather than the withdrawal of rights or privileges. 
Whether this distinction is valid is questionable Considering the 
importance of the benefits that may be conferred, and the fact 
that  prisoner status itself may be terminated as a result af these 
proceedings. It can be argued that although a prisoner has no 
right to clemency, he does have a right to full and impartial 
consideration of his claim for benefits available under the regula- 
tions which entities him to the Goldberg procedural safeguards. 

VII. THE STATUS OF THE MILITARY PRISONER 
Up to this point in the discussion, military prisoners have been 

considered 8s a homogenous group. In fact they are categorized 
according to rank or the stage in the judicial process a t  which 
they are located during incarceration, Detained,"> officer,'19 ad- 
judged,"' and sentenced are the status terms used for the cate- 
gories of military prisoners. Detained and adjudged prisoners are 
often referred to as unsentenced prisoners, and are segregated 
from sentenced prisoners in billets and employment unless they 
waive the right to segregation."' Officer prisoners are quartered 
and messed separately, perform only those duties normally per- 
formed by officers of their rank and in general retain all privileges 

"'See A m i -  Res. No, 633-36. ! m a  3 (12 dun. 1867). Reatoration of 

BZ parte proeedure. 
"'AR 190-4, para 2-1(1) (Change Xo, 3, 10 Par. 1971): "An enlisted 

military perlion or civilian held a t  an installation eonhnement facility 
awaitin= filinr of eharnea &modtian of chanea. trial bv courtmartial. or 

'"Id. at pars 2 -1 (2 ) '  "A eomrnissioned or warrant ofleer of the Armed 
Services of the United S t a k e ,  on active duty as B cornmimimed or warrant 
officer. a h o  i s  confined odor to any court-martial sentence being ordered into 
execution. . . ." 

"'Id. at para 2-1(3) : "An enlisted rniiitaw or eivillan in confinement 
purswot  to sentence b>- a court-martial which, as approved by the eonren- 
ing authonty includes confinement which has not been ordered executed and 
IS awualting eompletlan O f  appellate reYLeW.'' 

"'Id. at para 2-1(4): "A pnmner whose sentence to confinement has 
been ordered into execution by appropriate authority." 

" ' I d .  at para 2-ld. 
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of rank "except those determined by the commanding officers of 
the confinement facility to be necessarily denied by reason of con- 
finement." "6 

Two recent federal district court decisions suggest that  un- 
sentenced prisoners must continue to be segregated from sen- 
tenced prisoners, despite the recommendations of a recent study 
of the Army confinement system."' Both cases, from the Western 
District of Missouri,'I8 concluded that  treating unconvicted in- 
mates a s  conviek would violate their constitutional rights, absent 
an intentional, deliberate policy of being more lenient whenever 
practical in the treatment of the unconvicted, particularly as to 
available institutional privileges: 

While the Comtitulion authorizes forfeiture of some rights of 
convicts, I t  does not authorize t reatment  of an uneonvieted pemon 
( r h o  is necessarily presumed innoeent of pending and untried 
criminal charges) a8 B 

If convicted prisonera retain all of their constitutional rights 
except those withdrawn or diluted by institutional necessity, one 
may well wander what hazy, shrinking middle ground the un- 
convicted prisoner may occupy between the unaccused and the 
convicted. The unsentenced military prisoner's niche is more 
readily apparent than that  of his civilian counterpart.'"' as the  
former is subject to military control and discipline. 

Under Article 15 of the Code'*1 and the Manual for Courts- 
Martial,'zs no person may be subjected to punishment while being 

*Tyler 1). Cieeane, 299 F. Supp. 684 (W.D. Me. 1969) (federal uneon- 
visted prisoner). 

"'See Parka 2). Cieeene, 281 F. Supp. 806 (W.D. Mo. 1988). whieh auggesb 
t ha t  forcing an uneondicted civilian p r i i ~ n e r  to work would be involuntary 
servitude prohibited by the thirteenth amendment and B violation of the 
Eighth Amendment. - Puniahrnent pmhibitsd before t na l .  

"Subject to section 657 of this title (art icle 57) ,  no peraon while being 
held for  trid or the result of tr ial ,  may be subjected to punishment 01 
penalty other t h a n  srreat  or confinement upon the charger pending sgainu 
him, nor nhali the ament or confinement imposed upon him be m y  more 
rigoioua than the ciieumataneea reqviie to i m u m  his preaenee. but  he may 
be avbjected to minor pvniahment during tha t  perid f o i  inirsetions of 
discipline." 
-MANUAL M R  COURTS-MARTIAL, 1869 (RCT18m EDITION), paras  lSb(5) 
and 125. Pumumt to Article 5T(d) of the Code, the Manual provides for 
defemsi  of a sentence to confinement whieh haa not been ordered executed 
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held for trial, or whose sentence has not been approved and 
ordered executed. In United States v, Bayha&"' the Court of 
Military Appeals concluded that  Article 13 requires stockade of- 
ficials to respect the rights of the unsentenced by distinguishing 
between unsentenced and sentenced prisoners with respect to 
their treatment. Because the only valid ground for ordering con- 
finement prior to trial is to insure the continued presence of the 
accused, imposing punitive work assignments on unsentenced 
prisoners is illegal. Persons awaiting trial, however, can be legally 
required to perform military duties to the same extent as those 
soldiers available for  general troop duty. The court recognized 
that  certain work assignments would be proper for bath the un- 
sentenced and the sentenced, and listed several factors to con- 
sider in determining whether work is intended a8 punishment: 

(1) Was the ueuaed compelled to rork with sentenced priaonera? 
(2)  Was he rqnired LO observe the name work schedules and duty 
houra? 
( 3 )  Was the type ai rork assigned UI him normally the eame BB 
that performed by persons serving Bentencell at hard l a b ?  
(4) Was he dressed BO as ta be distinguishable from those being 
punished7 
(6)  W ~ B  it the policy of the stockade ofleers ta have all prisoners 
governed by m e  Bet of inatruetiom? 
(E) Was there any difference in the treatment accorded him from 
that given to sentenced prisoners? 

So long a8 confinement authorities enforce the distinction be- 
tween sentenced and Unsentenced prisoners in work ,assignments, 
the court has permitted commingling of the categories in certain 
extraordinary or unusual work situations that  are normally non- 
recurring, such a s  using both sentenced and unsentenced pris- 
oners to fill in a secret escape tunnel in the stockade.'2B When the 
factors listed in Bayhand are  applied to a factual situation and it 
can be determined that  confinement authorities have failed to 
treat sentenced and unsentenced prisoners differently, the court 
has held that  such treatment of a prisoner in pretrial Confinement 
amounts to punishment without due process of law in violation of 
Article 15 of the 

For the military prisoner, the dual status of soldier and pris- 
oner continues during incarceration until he is restored to duty, 
when he loses his prisoner status, or until a punitive discharge 

" ' 6  U.S.C.M.A. 782, 21 C.M.R. 84 (1965). 

YUnited States U. Phillips. 18 U.S.C.M.A. 230, 39 C.M.R. 2.90 (lSS9). 
"'United States Y. Neimn, 18 U.S.C.M.A. 177, 39 C.M.R 177 (1969).  

I d .  at 21 C.M.R. 92. 
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imposed by court-martial is executed when he loses his soldier 
statue but continues to be subject to the Uniform Code of Military 
Justice though no longer a member of the armed forces. Since 
court-martial jurisdiction continues as prisoners are  persons "in 
custody of the armed forces serving a sentence imposed by a 
court-martial," Ins it has been held that interrupting this military 
status by transferring a prisoner to a federal penitentiary does 
not terminate the status permanently. Military status again at- 
taches should the prisoner be returned to a military Confinement 
facility to aerve a second Court-martial sentence ISy since he i i  
returned to military custody and again falls within the classifica- 
tion of Article 2(7) of the Code, 

Female prisoners, of coume, are  not confined in facilities used 
for confinement of male prisoners. Their initial temporary custody 
is secured within either B suitable military or civilian facility."' 
Female military prisoners whose approved sentence8 are  a t  least 
one year normally are transferred to the federal women's pen- 
itentiary a t  Alderaon, West Virginia. Sentences of female military 
prisoners which as approved adjudge confinement for less than 
one year are normally remitted.'dz One may well speculate as to 
whether this policy is inherently discriminatory and a denial of 

"United States V .  Neiaon, 14 U.S.C.M.A. 93, 33 C.M.R. SO5 ( 1 9 8 3 ) ;  
Kahn Y. Andersoq 256 US. 1 (1921); U N I ~ R M  CODE OF MILITARY JUSTICE, 
art ZIT). 

U N m R M  CoDEor PILmAaT JUSIIDE, art 2(T). 
YUnited S t a M  U. Ragan. 14 U.S.C.M.A. 119. 3s C.M.R. 311 (19SS), 

holding Art. 2 ( 1 )  of the Code a constitutional exereiae of Congremional 
power to make rdea and regulation8 for the government of the armed forces. 

"'AR 1 9 M ,  para 1-S(6) (Change No. S, 10 Mar. 1911). "Female prison. 
e m  will not be eonfrned in facilitiea used for confinement of male perlone. 

(a) If eonflnement a i  female persons is necearary, the apprehending 
authority wiii communicate with his next higher headquarters for disposition 
inatruetiom. Normally, such disposition will be one or B combination of the 
following: 

1.  Immediately plsee such female pemons in the custody of the 
commanding ofleer of the neareat activity of the Army where there ie 
adequate housing and supervision of female persona; or, 

e. If no such activity in within reasonable distance, request far 
ayIumption of temporary Custody wiii be made to the nearest organization 
of the Armed Semi- where female per i~ns  are houeed: m, 

8.  If neither of the foreming is applicable, arrsngementa for 
ternwrary evstodg on P reimbursement baaia will be made with civilian 
authorities having suitable approved facilities for the detention of female 
persona. . ." 

"Id. at para l 4 ( 8 ) .  " ( b )  ?e eonfinement portion of B courtmania1 
sentence of a female person which, 8 8  ~pprored by the convening authority, 
adjudges d n e m e n t  for Lesa than 1 year, should be remitted by the eon. 
veninp authorit¶." 
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the equal protection of the laws to their male counterparts or 
violative of due process under the Fifth Amendment."" 

VIII. CONCLUSIONS A N D  RECOMMENDATIONS 

Too frequently the prisoner is viewed as placed in an institu- 
tional purgatory in which he can only hope for some limited 
"privileges" since his constitutional protections have been with- 
drawn as par t  of his punishment. Although the Army has dis- 
avowed a strict punitive policy and ostensibly committed itself 
to the concept of rehabilitation, the military prisoner is denied 
certain attributes of citizenship, such aa the right ta mail a letter 
to anyone he chooses, which are enjoyed by all others. This is a 
doubtful starting point on the road to release and participation 
in society a8 a functioning citizen. Confinement personnel must 
be made aware of the fact that their discretion is limited because 
prisoners retain those constitutional rights in confinement that  
can be accommodated ta institutional necessity. In addition, pres- 
ent regulations governing the operation of military confinement 
facilities should be carefully examined and reviled to include 
safeguards against the deprivation of the constitutional righte 
of prisoners under the new and developing case law. Specific 
changes in the confinement regulations are warranted in view of 
the new judicial philosophy. 

Specific authority should be granted to corrections officers to 
segregate the prison population racially when violence is im- 
minent. Censorship and inspection of ail outgoing mail, and re' 
strictions on the number and type of correspondenis, should be 
eliminated, because they serve no particular institutional purpose 
that  would justify retention in the face of the Firs t  Amendment. 
Even in those cases where prisoner's correspondence could be 
labeled as obscene, considering the difficulty that both lawyers 
and courts have had with this problem, confinement personnel 
are not adequately equipped to deal with the problem. They 
should focus their attention on the prison population rather than 

"Equality of protection under the law implies that in the adminiitration 
of criminal justice no person ahall be svbjeet ta any greater or different 
punishment than another in similar eireumatsnees. Pace 21. Alabama, 106 
U.S. 681 (18831, and forbids all invidious diaerimination though it dm8 not 
requre Identical treatment for ail persons without recogmtion of differences 
in relevant circumstance.. Yick Wo 9. Hopkina, 118 U S  366 (1856).  Al- 
though the equal protection cisuse as part of the Fourteenth Amendment 
refera to a t a t e  action, the Supreme Court has stated that discrimination may 
be 80 unjustiRable a8 to be violative of Fifth Amendment due piwess, it 
being unthinhble that the federal government would be under P iesser 
duty. Bolling 1 / .  Sharpe, 347 U.S. 497 ( 1 8 6 4 ) .  
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concern themselves with the sensitivities of society a t  large. 
Postal inspectors would be in B better poeition to screen such 
writings, assuming that  they have the authority. Should a cor- 
respondent complain that  he has been subjected to threats by a 
prisoner, this can best be handled by disciplinary action under 
Article 134 of the Code. Unfounded allegations of mistreatment 
and inadequate facilities, whether addressed to officials, news 
media, or private citizens can be refuted, and are an inconven- 
ience mandated by the First Amendment right to petition for  
redress of grievances, freedom of the press, and the right of 
free speech. The inspection of incoming mail, however is justi- 
fied by the need to maintain prison security and eliminate drugs, 
weapons, escape implements and inflammatory writings. 

Limitations on the type of visitors should be eliminated. In  the 
usual case, a person who wants to visit a prisoner has a genuine 
interest in his welfare and can aid rehabilitative efforts. Specific 
individuals could be prevented from visiting when qualified med- 
ical personnel can show that, in view of the prisoner's emotional 
immaturity or other mental factor the visitor would seriously 
hamper rehabilitation. 

The current procedures for imposition of punitive measures 
should be amended 80 that  whenever a serious infraction of the 
rules has been committed, a prisoner could not be subjected to 
punishment by confinement authorities without due process of 
law. Certainly no punishment a t  an installation stockade should 
be effected by a terse recommendation to the commander by the 
corrections officer on a Disposition Form resulting in rubber 
stamp approval. In practice, Goldberg would allow a prisoner to 
present his version of an incident and require a reasoned elabor- 
ation by the commander or his designee of the grounds for pun- 
ishment. The local Staff Judge Advocate would not be called 
except in the occasional case when a prisoner desires to retain an 
attorney a t  his own expense. 

Provisions pertaining to sentenced females should be amended 
so that  in the event a sentence of less than one year i s  adjudged, 
the ientence would be actually served a t  an appropriate civilian 
institution. This would eliminate the present discrimination 
baaed on the sex of the offender. 

The basis of any restriction an prisoners' rights should be 
necessity: the need of maintaining security. discipline and goad 
order, Necessity can also be said to encompass any valid in- 
stitutional objective, such as rehabilitation. If these terms are too 
elusive, perhaps "necessity" can be paraphrased as "what is re- 
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w i r e d  properly to  manage large groups of people in a limited 
area when freedom of movement has been withdrawn and there 
must be strict compliance with authority.” For example, is it  
essential to the proper management of a stockade that  the cor- 
rections officer act. as a postal inspector? Is the discipline of a 
Confinement facility undermined by allowing a prisoner to com- 
plain to a newspaper? In the analysis not only must prisoners’ 
rights be accommodated to  institutional needs, but to the rights 
of other persons in society in contact with the institution as well. 

In  light of the issues which have been discussed, military law- 
yers must extend their functions in criminal matters beyond the 
formal judicial process and grasp the legal framework governing 
the military prisoner within the stockade fenceline. As par t  of a 
comprehensive preventive law program, a reexamination of lwal 
confinement practices is necessary to insure installation facilities 
are  operating within constitutional limits and to determine where 
such practices may be liable to judicial attack in light of the 
issues discussed in this article. A real challenge exists in this 
area because military confinement practices can be expected to 
receive attention from the courts wherever the Constitutional 
rights of prisoners are even tangentially affected. Because the 
older court decisions may no longer be valid, and the present 
guidelines are recent innovations, the military lawyer must call 
into play the most unique resource of his profession: the ability to  
predict the outcome of future litigation and advise others to plan 
accordingly. 



THE UNITED STATES COURT OF MILITARY 
APPEALS: ITS ORIGIN, OPERATION 

AND FUTURE* 
By Captain John T. Willis“ 

Much of the h i s t a y  of military jvgtice in the last two 
&cedes has been wvitten in the decisions of the United 
States Court o f  Militery Appeals. The author ezamims 
the creation and early gem8 of “the Supreme Court of 
the Mili taq.” Particular eonsideretion is given to the 
Court’s efforts  to define its vowem o f  review throuoh 
such ahif& t e r n  as ‘‘nzil$t&y due pGoceas,” “hnrml&s 
emov,” and “general pveludzce.’ 

I. INTRODUCTION 

Over 16,000,000 men and women served in the armed forces of 
the United States during the Second World War.‘ Upon their 
return home from the war the American public demanded the 
reform of military justice after hearing numerous stories, factual 
and fictitious, about injustices committed by Americans on other 
Americans in the name of military necessity, good order, and 
discipline.“ Over 2,000,000 courts-martial were convened during 
the war ‘--me court-martial for every eight servicemen. By the 
end of the war one hundred and forty-one persons had been 

*The opinions and eoneluaiona preiented herein are those of the author  
and do not neeeasarilv remelent the views of The J u d e  Advocate General’s 
Sehmi or any governmental ageney. 

**JAGC, U.S. Army;  U.S. Army Judiciary. A.B., 1868, Bvckneli Univer- 
si ty;  J.D., 1811, Hsrvard t a w  Sehwl. 
’ STATISTIOAL ABS-CT OP TBE UNITED STATIS, U S  Dep’t. of Commerce, 

table No. 885, at  256 (1810) [hereinafter cited 8s STARSRCAL ABsnucTl. 
‘ For P eolleotion of newlipaper editorial8 refleeting the demand f o r  the 

reform of military justice see Hiamnia 0% H.R.  3575 Befove the Suboamm. 
of the House Camm. ott  Military Affai7s. 80th Cong., l i t  Seas., at 21662115 

‘This  statistic represents an addition of available Army and Navy data  
fo r  the period 1942 through 1846. A m y  f lares  were taken from the Re- 
port  to Hon. Wilbur M. Brueker, Secretary of the Army, by the Committee 
on the Uniform Code of Military Justice, Gmd Order and Discipline in the 

’ Army, 251 (Jan. 18, 1860) [hereinafter cited a~ P O W ~ L  REFORT]. Naw 
fi%ures were taken from information Drovided by Coi. John E. Curry. USMC. 
f i r  Felix E. Larkin, Aes’t, General &umel, S i c ,  of Defense, O e t . ~ l l ,  1848, 
in I l l  Papers  of Professor Morgan on the Uniform Code of Military Juatiee, 
an file in Treasury Room. Harvsrd Lap Sehooi L i b r a w  rhereinaftei cited 
8 8  MOWAN P*P&s]. The foi lsving table haa been cimii led from thew 
U)YIcel .  
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executed pursuant  to  courts-martial  sentences. '  Over 45,000 s e w .  
icemen w e r e  imprisuried under  sentences adjudged bv caurt s -  ~. 
Courta-Ma7tlal 1942 184s 1944 1 0 4 5  Tot& 
NAVY ~~. 

Generei 4,262 8,388 19,562 21,500 53,712 
Summary 25,725 69,526 93,700 70,337 259,286 
Deck 29,947 75,429 118,742 90,971 310,089 
Totals 69,932 153,3411 227.w( 182,808 623,087 
General 3,725 14,782 22,815 25,671 66,993 
Special 38,418 117,697 204,123 175,661 535,820 
Summary 65,919 190,670 292,172 279,146 627,907 
Totals 108,994 323,149 519.110 480.408 

-- 
ARMY 

-~ 
TOTE 167,994 476,(92 T46,11p 683,118 2.053,816 

Even the% R g u r e s d o t  i n d r t h e  G K G m s p n i t m  eourtl-mariial 
Brieing out of World War  11. The above data  does not inelude Nary figures 
for the last  three months of 1945 and many miicemen were t r x d  ~n later 
yeam for offenses committed during t h s  hontllities. The mat-war eoure 
martid statiit~es af the Army indieatea the eontmwng effects of World 
War I1 and Provides one rea~on why the issue of milirsw juncee was kept 
befare the American public. 

1948 1947 1848 Totola 
General 36,977 9,977 9,561 55,615 
Special 50,402 44,130 36,971 131,505 
S u m s r y  101,625 97,104 81,794 2 8 0 5 2 3  
Totals 188,004 1 5 1  2 1 1  128,326 467.541 

ARMY 

- ~ ~ ~ -  
It ahauld be noted tha t  some comment; on World Way I1 courts-martla1 
may only refer to the 120.705 general eourte-martial BQ o d y  those courta 
could impee  P sentence greater than six months' confmement. €01 comment 
on the magnitude of eourte.martial in eomparmn w t h  eivilmn mimind 
trials, bee  Karlen and Peppr, The Scope ot Wil ibnd  Jmtice. 43 J. CRIM. 
L.C. dr P.S. 3 (1952).  For an BnaIysis and understandmg of the mditary 
~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ d ~ ~ ~ ~ ~ ~ J ~ ~ ~ i ~ h : ~ ~ ~ ~ ~ h ~ ~ ~ d ~ ~ ~  F;eH&re; 

Naval O l a n d ~ s ,  W w  and Poat -Ww 38 J. &IM. L.C. 'a  P.S. 342 ( 1 9 4 7 ) .  
MaoCarmiek and Evjen, Slatbiicai Siudy o i  E4 ,GoG .?4iiibw Pnamra, €Ed 
P!QBATION, Apr.-Jun. 1946 at  6 .  

9 5  COXC. ReC. 6724 i1949) (remarks of Congressman Vmmn) .  The 
number of exeoutions admini8tered by the m h t a r y  i s  uswily elted BQ over 
100. However, newspaper aeeounte in Aprd 1946 indicate tha t  B repar t  of P 
liubeommittee on the National War Effort of the novae Mzlitary Affairs 
Committee, intended for sole Ye* of the full committee, was leaked t~ the 
press and revealed 142 exeeutiona w e ~ e  carried out by the miilrary durlng 
World War I1 m q m  note 2. STATI~TICAL ABBTRICI. table no. 238, st 158 
dileioaes t ha t  i 4 8  execvtiana were camied out by th; military between 194; 
and 1950. One hundred and six were hanged for  murder:  the rest executed 
for rape except for the desertion of Plivate Eddle D. Slovik. For a dealled 
Bemunt of the first execution for  desertion since 1864 and an insight into the 
background of Eddie Slovik, nee W. HUIE. Tm EPENT~ON OF PRIVATE Srnvlv 
(1954).  See oleo Wiener Lament io? a Situiker 4 COMBAT €ORCES J. 33 
(1954).  Ail t h e  executi0.s were by the Army. Th; N a i y  has not exmuted 
man PYrlUant to a eourtmartiai sentence ljlnce the hanging of 18-year-old 
Midshipmen Philip Spencer and two eompsnions for m alieged mntiny 
aboard the WSS Somera in 1842. E. BYRm MILITARY bw, A A*h-oaoou FOR 
T m  NAW A m  MARINE Cows, 1P1T (19Td),  

40 



COMA 

martial a8 the Second World War ended., The conviction rate 
was close to 91% in Army courts-martial.' The statistics, while 
striking in themselves, only convey part of the meaning of 
"drumhead justice."' In 1946, hearings were held by the War 
Department Advisory Committee on Military Justice in eleven 
major cities revealing that  the complaints about military justice 
centered on the abuses of command control and excessive courts- 
martial sentences.l Although the Committee found that the in- 
nocent were rarely convicted, a significant number of command- 
ing officers were found to  have 80 influenced the court-martial 
proceeding that  the capacity for a fair and impartial trial was 
lost.' Regarding the sentencing practices of courts-martial the 
Vanderbilt Committee reported: "In fact, some sentences border 
on the  fantastic. A 75 year sentence is not unknown, and 60 or 
25 year sentences for infractions of discipline are  not un- 
known," The wartime experiences of the former Governor of 
Vermont, Ernest W. Gibson, provide a glimpse into the operation 
of the military justice system of World War 11: 

[W]e were advised, not once but many times an the Courts that  
I sat  on, t ha t  if we adjudged a person guilty we should inflict 
the maximum sentence and leave It to the Commanding General 
to make any reduction. . . . I was dismissed 86 a. Law Offlcer 
and Member of a General Court-Martial bmause our General 
Court scqvitted a colored man an a morals charge when the 
Commanding General r a n t e d  him convicted-yet the evidence 
didn't warrant  it. I wm called dawn and told tha t  If I didn't 
emviet  in B greater number of casea I would be marked down 

'This  figure i s  the moat often cited by commentatom on military justice. 
However, i t  too is misleading. The White Report, m p m  note 3, at  2, Itate6 
tha t  15.000 naval personnel were I" eanhnement on January 1, 1946. Moo. 
Connick and Evjen, m p a  note 3, at  7, ehow 34,168 men confined as the 
remit of A m y  general muitS-m&rtid in October 1945. I n  addition of these 
two figures yields approximately 49,OOW aemieemen in confinement a t  the 
end of the war ezcluding those Army persannel confined p w i u a n t  to the 
f a r  more n ~ m e r o ~ a  special and snmmary c o u m . m a ~ t i Q i  

* POWELL REPORT a t  251. 
'Keefe, Dmmhsod Juatios: O w  Mditary  Courta, R~aoms' DICEST, Aug. 

1951, a t  57. Rasenbiatt, Juetioe on a D w m h e d ,  162 NATION 501 (1946). 
'Report  of War Dep't Advisory Camm. on Military Justice t o  the Secretary 

af War  (1946) [hereinafter cited as VANDERBILT COMM. REPORTI, Secretary 
of War Patterson appointed this committee, composed of member8 of the 
American Bar Asnoelation, on March 25, 1946. After  extensive hearings I ta  
2618 page report wa8 riubmitted om December 13, 1846. For comment on the 
work of the Vanderbilt Committee see 33 A.B.LI. 40 (1941); Hoitzoff, Adm%n- 
istration a/  Juaticr in the U S  Army,  Pmpoasd bv the We7 Depar tment ,  33 
VIR.  L. RN. 269 (1941) ; Wailstein, The Revinon a/ lhc A m y  Cowt-Mcrt io l  
Sptsm, 48 COLCM. L. REV, 219 (1948). 

VnJoERslLT C O M M .  REPORT a t  RI. 
"Id., a t  3. 
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in my Efleieney Rating; and I aquared right ofl and asid tha t  
wasn't my eoneeption of iustiee and tha t  they had better remove 
me, r h i e h  was done forthwith." 

The American experiences of the First World War had produced 
similar outcry and outrage about military justice but Congress 
enacted little reform.'* However, the post World War I1 Congress 
was eventually moved to unprecedented reform by the pressure 
generated by the American public. Congressman Rivers noted: 

[Elvery Member of this House, during the yeam has been deluged 
with complaints of svtoeraey in the handling of these eOUTtS- 
martisl throughout the Anned Forcer. Everybody has had cornl 
plaints and they were just  complsmtn." 

The feelings of many Congressmen were expressed by Senator 
Wayne Morse: 

I do not like this idea ~n this new ers in which xve are living 
of building up m e  juetiee Bystem here for men in uniform and 
another m e  for eo-called free citizens You cannot keep B civilian 
.<rmy, in my judgment, under T w o  wetems of justice. Differences, I 
recognize there uii l  be, but 1 think the military has gone entirely 
too f a r  in the direction of a system of instree we cannot reconcile 
with what I think are some base  guarantees of B fa i r  trial." 

The court-martial system of the Second World War was strik- 
ingly similar to the rules and regulations which governed the 
conduct of the Colonial Army. Early American military justice 
was not, surprisingly, adopted from the British Articles of War 
and the British Naval Articles." With minor revision the Con- 
tinental Congress adopted the British Articles of War on June 

"Letter from Ernest W. Gibaan to Edmvnd hl Morgan. Nov. 18, 1948, 
IV MORCAF PAPERS. 

See generally Hearings on S. SSEO Beiore the Sennie Camn. on Military 
Affairs, 61th Cong., 3d Sess. (1919) ; S. ULWER, MILITARY JUSTICE AND THE 
RIGHT TO COLIBEL 38-10 119701 1 e v m n ~ i s  a i  n e w m a ~ e r  and eonnresiional 
controversy over military justice).  Fo; critiemm a< World War i milltars 
justice see Anaeil, .Mdrtovy Juatioe, 5 C o m n ~  L. Rm. 1 (19191; In mply, 
Bonert. Cowts-.Marhol: Crzlinams end Prowsed R e i o m  1 CORXELL L. REV. 
18'(1919) ; Xlorgan. The Eriating Court:Yaitiol Sustbm and the Anscll 
A m i  Articles. 29 YALE L.J. 6 2  (1819). 

" 8 4  COXO. REC 163 (1848) (remarks by Congressman Mendel Rirera on 
*I,*+"" A,+> ____, . 

"Remsrks of Senator Wayne hrorse an Hearmus on S. 817 and X.R. LO80 
Befare Submmm a i  the Senate Comm. On A 7 m d  Seruxea, 8lrc Cans., 1st 
Seal. 84 (1948) [hereinafter cited BJ 1848 HEARINGS]. 

" G .  D A I ~ S .  -4 TRLATISE ON THE MiLIT*RI LAW oi. THE UFITED STATES 
1-12, 338-44 (3d ed re>.. 1911) [hereinafter cited 8 8  DAVIS]. U' WlKTaROP 
MILITAnT LAW AND PRECEDEUrB 4-18. 47-64 (2nd ed. ley.  1896) [herein! 
after cited as W~xm-~~os ] .  
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30, 1715.'" These articles were amended on November 7, 1775." 
and replaced on September 20, 1776.'8 On September 29, 1789, 
the Congress of the United States made the existing Articles of 
War le applicable to the Army until their repeal in 1806.1' Prior 
to the Second World War the Articles of War for the Army 
underwent noteworthy revision in 1874;' 1916,'% and 1920.*' The 
first American Naval Articles were approved by the Continental 
Congress on November 28, 1775:' and were likewise derived 
from their British counterpart. These provisions were continued 
by the Congress of the Vnited States in 1797 z J  and their only 
major revision prior to World War I1 was in 1862.** The World 
War I1 "GI" was essentially subject to a 160-year-old criminal 
code that  provided no right to trial by peers, that  was largely 
administered by men untrained in the law, and that  was closely 
controlled by a commander whose natural and primary interest 
was the maintenance of good order and discipline within his com- 
mand." 

"Remlution of June so, 1775, 11 JOURNALS OF THE CONTIIENTLI Co~omss 
111 (Ford  ed. 1905) [hereinafter cited as JCCI. 

'.Resolution of November 7, 1775, I11 JCC 330. 
"€Leesolution of September 20, 1776. V JCC 788. 
'"Act of September 28 1789 eh. 25 S ~ C .  4 1 Stat.  96. 
' O . < C ~  of Apni  10, ISO;, ch. io, arts: 1-101,'2 Stat.  359 [hereinafter cited 

"Act  of June 20 1874, eh. 5, see. 1342, arts.  1-128, 18 Stat. I13 [here. 

Act of August 29, 1816, eh. 418, iec. 3, arts.  1-121, 89 S t a t  650 [here- 

"Act  of June 4, 1920, eh. 227, see. 1, arts.  1-121, 41 Stat.  768 [heremafter 

Resolution of November 28, 1771, I11 JCC 378. 
"Act  of July 1, 1797, ch. 8, 1 Stat.  526. 
"Act  of July 17, 1862, eh. 204, arts. 1-25, 12 Stat.  SO3 (reviaed and re. 

numbered in Rev. Stat . ,  t i t .  XV, see. 1624, arta.  1-60 (1874). minor ad- 
ditions were made ~n 1893, 1895, 1909, and 1916) (hemindim cited 8 8  
NAVAL ARRCLES]. 

"Trial by eour tmar t l s l  meant tr ial  by B bosrd of @fleers. Legally trained 
eounael was not rewiped for  the accused or the government and the senior 
officer on the eowt,  m o d  likely B nan.lawer, premded O W  the pmeeding8. 
T h e  commander ordered the accused to t r i s i  appointed the.court  membsrs 
appointed gwernment  and defense eounsel, 'and reviewed the findings 8.: 
~entenee of the court-martial. Citations to the various Art ides  of War  could 
be given but for mili tary view of World War  I1 court-mania1 m e  F. 
W I E N ~ ,  MILITARY JCSTICE FOR TEE FIELD SOLDIER ( Id  ed. rev. 1844). (Cal .  
Wiener unabashedly stater the fvnetlon of eoune-'martial BP an instrument 
of the commander for the maintenance of diselpllne 84 he constantly re- 
minds his readers. fu ture  caurt-members, to be BUS= of the commander's 
powers and to expect unfavorable reaction f rom lement lentencen) : for 
Cntieai comment an the lack of iaw7.w. and t h e  natural  consequences of 
unbridled command diseretlon ~ e e  Karien Lawyers and C a u r t s . ~ a 7 t i ~ i  
1946 U"16. L. REY. 240 and The P e r s o d  i w t m  m M<l+eaw Juatire, 194s 
WIS. L. RW. 384. 

as ARTlCWS OP W*R, leos]. 

inafter cited 84 ARTICLES OP WAR, 1ii41. 

inafter cited 88 ARTICLES OB WAR, l e ~ e ] .  

dpd as ART~CLES OF WAR, 18201. 
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Despite the exercise of a judicial function in depriving per- 
sona of life, liberty, and property, the administration of military 
justice developed independently from civilian justice in the 
United States. Major General Davis, a former Judge Advoeste 
General of the Army, expressed the basis for thia separation in 
his Treatise on Militaly Law: 

COurt8-martiaI .we no par t  of the jvdieiary of the United Staten, 
but are simply inatrumentalities of the executive power. They 
are creatures of order:  the p w e r  Ta eon~ene  them, 88 we11 a8 rhe 
power to act upon their  proceedings being an attribute of command." 

In 1857 the Supreme Court of the United States had embraced 
this doctrine of separation in Dynes v. H o o ~ e r . ~ ~  Citing the Con- 
stitutional provisions for Congresaional and Presidential control 
over the military,'Y Justice Wayne observed: 

These p r ~ v i r m i  show tha i  Congress haa the power m pronde  for 
the trial and punishment of military and naval offenses m the 
manner then and now practiced by civilized nations: and tha t  the 
poaer  t o  do so 18 gwen ulthouf any canneetion betueen it and the 
3d article of the Conititution defining the ludicid power of the 
United Srsres; indeed tha t  the two paaer r  are entirely independent 
o i  each other." 

This decision solidified the limited review of courts-martial by 
federal courts and served as a basis for holding that  military 

"D*l.IS at  16, 
* 6 1  U.S. (20 How.) 65 (1857) 
'U.S. CCKST. an. I. B ~ C .  8 authorizes CongTess " [ t lo  define and puniah , . 

Offense% against  the Law of Nations, To deciare War. . . To rake and sup- 
po r i  Amiea  . . , To provide and maintain a Navy, To Make Rules for the 
Government and Regulation of the land and naval Forces: To provide for 
calling forth the Militia to execute the Laws of the Urnon, u up press Insur. 
reetmns and repel Invasions, To provide far organizing, arming and dis- 
ciplining the Mihtia, and far governing such par t  of them as may be em- 
ployed in the Service of the United States. , . ." " O S  COXST. amend. V, 
also provides: "No perran shall be held t o  answer for B capital, or atherwise 
iniamous crime, unlew on a presentment or indxtment of a Grand jury,  
except in eases arising in the land or naval forces, or in the Militia, when 
i n  actual service in time of War or public d a w e r .  . . ." U.S. CONST., 
s r t  11, see. 2 state8 in part .  "The President shall be Commander m Chlef 
af the  Army and Navy of the United States,  and of the Militia of the lev.  
era1 States,  r h e n  called into the actual serwce of the United States , , 

"61 U.S. (20  How.) 85, 7 8  ( 1 8 5 7 ) .  
=Ear l ie r  eases in hearing claims for damages agsunnt persons who had 

acted I" aeeordsnee with the findings and Jentenee of a court-martial also 
only considered the  jurisdiction of the court-martial. See Msrtin %, Mott, 86 
U.S. (11 Wheat.)  10 ( 1 8 2 7 )  (action fo r  replevin against  eollfftor of court- 
mafiial fine denied u court-martial had jurisdlctmn to t r y  a person who re- 
fvaed to obey order calling the m h t i a  Into aervice) : Wlae LI. Withers, i U.S. 
( 3  Crsneh) 331 (1806) faction for trespass against  eolleetor o i  murt.mar- 
tis1 fine allowed a8 iustiee of reeaee exempt from mrlltia duty and therefore 
not svbjeet to court-martial jurisdiction) 
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tribunals are not par t  of the federal judiciary but are agencies of 
the executive." Lower federal courts entertained habeas corpus 
petitions and the Court of Claims heard claims for back pay but 
the Supreme Court limited their inquiry to jurisdiction.s' BY 

'Kurt. 0. Mofltt, 115 U.S. 487, 5 W  (1885) (in holding tha t  the eiVi l  
criminal courts have no jurisdiction O V ~ I  purely military offenses and p o s e e ~  
no wwer to control or mevise court-martial proceeding8 the Snpmme Court 
relied on the fact  t ha t  military tribunals were not pa r t  of the federal ju- 
d i a a r v l  : Ex nark Vallandmham. 68 U.S. il Wail.) M. 261 (1864) i in  .. . 
proeisuming a lack of power to review the flndings of B military cmmiasion 
by certiorari B military e ~ m m i s i i ~ n  was found not a court within the mean- 
ing of the 1188 Jvdieiary Act) .  The principal advoeate of the view t ha t  
eourts-martial were par t  of the executive wag W ~ N T ~ R O ~  a t  47-€4 For P 
crltieism of the Winthrop view see testimony of General Ameli, Henring8 
on S. 5910 Bejare the Senate Conm. on Mil i toq  Affairs, 85th Cong. 3rd 

"Ea parte Miliigsn, 71  U.S. (4 Wail.) 2 (1866). the Supreme Court an 
appeal from the circuit court held that  B military eonmiasion had no juris- 
diction over s civiiian in Indiana where the civil mum were open. In IC 
action to this decision and Ex parte  Mecardie, 6 U.S. (6 Wall.) 50 (1867). 
Congress enacted the Act of March 27 1868, eh. 34, 15 Stat .  44, to remove 
the appeilate jurisdiction of the Supreme Court in habeas corpus eases in 
an effort to  remove impediments to Reemrtruction Militaiy gwemmentd. 
The Pet was upheld in Ex parte  Mecardie, 74 U.S. (7 Wall.) 506 (1868). 
However, in MeCardle and in Ex parte  Yerger, U.S. (8 Wall.) 85 (18681, 
the Supreme Court construed this Act as only repealing the 1887 Judiciary 
Act and not as limiting the Court's appellate jurisdiction under the 1768 
Judiciary Act and the Constitution. See BCRDERS, RECONSTRLICT~N AXD IBE 
COPSTITCT~O~-. 197 (1802) i 2 C. WABREN, THE SUPREME COURT IN Usirm 
S r ~ m s  HISTORY, 455 (1937 ed.1. For a iense of the Supreme  court'^ heat .  
m a t  of the jurisdiction weat ion in  military eaees a e i  Given8 Y, Zerbat, 255 
U.S. 11 119211 iiurisdietian of court.martiai f a r  murder sustained u held 

seas. 48-52 (19191. 

within time of w& although record of tr ial  did not indieatethe accusei w& 
in the mil i tary) :  Johnson 1).  Savre. 158 U S  109 (18951 (nsw court- 
martial had jurisdiction o v a  a p8ymasterI ; In re Morrisey, 137 U.S .  151 
(1890) (eourt.martisl had jurisdiction over a aceueed even though his p ~ r .  
enta had not eonaented to his enlistment: reovirement of _e far benefit of 
parent i  not the minor): In re Grimley, 137 il.5. 147 (1896 ( cour t -mar t i i  
had jurisdiction over seemed despite fact  he had procured eni idment  by not 
reveshng his over-age-enlmtment held B contract which changes one's status  
and not terminable a t  will of enlistee1 i Smith V. Whitney, 116 U.S. 167 
(1885) (Supreme Court refused to ~ m u e  wri t  of prohibition against  SR. of 
Navy as court-martial had jurisdietion over the defendant, Chief of Bureau 
of P r o v i s i o ~  and Clothin. and Paymaster General) : Wsiea 9. Whitnev. 
114 U.S. 564 (1885) (Suprime Court dismissed w i t  since petitioner rest&, 
ed to limits of Wsshinptan, D.C., was not in  euatodyl i Keyes F. United 
States ,  109 U.S. 338 118831 (Court of Claims held m error in m a n t i n e  hack 
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the turn of the century the mope of review, although still couched 
in jurisdictional terms, also included whether the court-martial 
had exceeded ita sentencing power and whether the court- 
martial was properly constituted." Claims of the denial of 
constitutional due proce8s by courts-martial received little con- 
aidbation from the federal courts in the nineteenth and early 
twentieth centuries.?' Under this scope of review few court- 
martialed persons obtained relief from federal courts. With the 
advent of the Secund World War some lower federal courts 
utilized recently broadened guidelines for review of habeas cor- 
pus petitions from state courts ns in reviewing military convic- 

Aithough purporttlng to review the legality of sentences, petitioners to 
the S v p ~ m e  Court received l i t t le relief. Carter 9. MeCiaughry, 183 U.S. 
866 (1902) (punishment of offreer heid l a d u i  although I t  exceeded the 
maximnm punishment preeeribed by the President for enlisted men: Ea parte 
Uaaon, 106 U.S. 696 (1881) (sentenee including dishonorable diacharge and 
total forfeitures not additional punishment for an assimilated crime) ; Ez 
p w t e  Reed, 100 U.S. 13 (18791 ( th i s  decision h i l t  hinted at p w e r  to de- 
termine if sentence was void but ease not decided on this ground).  

*Kahn Y. Andenon, 266 U.S. 1 (1921) (court-martial had jurisdiction 
although some members of the court were retired and others were offieern 
of the U.S. Guard) ; United States Y. B r o w ,  206 C.S. 240 (1907) (proceed. 
ings void and Lt. entitled to back PBY where one of rev ired  members of 
e o u t  was in the Regular Army and accused war B volunteer) ; MeCiswhry 
Y. Doming, 186 U.S. 49 (1902) (a volunteer Captain was entitled to writ  as 
court-m&rtid eompoaed a i  Regular Army officers had no jwisdietion ta t r y  
accused);  Swaim Y. United S t a h ,  165 U.S. 653 (1897) (denial of back pal- 
auatained although general officer w a ~  tr ied by officers infenar in rank) ; 
Mullan 21. United Statea, 140 U.S. 240 (18911 lemrt-msrtt lal  in Hang Kong 
had jurisdiction even though five of the court members were junior I" rank 
to aceused-diseretion8rl- decision of commander in appomting junior ofieeri 
not reviewable) ; Runkle Y. United States, 122 U.S. 64% (1887) (Major en- 
titled to back pay where evidence was insufficient t o  show tha t  PTesident e.p- 
prowd his disminsai m required by ARTICLES OF WAR, , 8 7 4 ,  art .  69) 

'.When eonsidered, eonstitutionai clarms were unuaiiy denied. The tradi-  
tional federal court resp~nse  followed the dictum of Chief Justice Chase in 
E= parte Miiligan, 71 US. (4 Wail.) 2, 138 (1866): "[Tlhe  power of 
Congress in the government of the land and nwsl  farces . . . IS not a t  811 
eRected by the fifth or ani other amendment." Accordingly. the Supreme 
Court  denied claims of Infringement of constitutional r ights in Swuaim D .  
United Statea, 166 U.S. 563 (1897) (double jwpard>--aentenee sent back 
twice by President for harsher punishment; proeedurai due process);  John- 
son U. Sayre, 158 U.S. 109 110 (1896) (cruel and unnsual Dunishment) : 
Key- Y. United Staten, 108 U.S. 336 (1883) (due p r o c e % n i o u r t  member 
wa8 prosecutor and witness) : Er parts Reed, 100 U.S. 13 (18791 (double 
jeopardy-sentence sent back f a r  reeonaderation) i C i s m i  of demal of due 
p m e e a ~  in discharge pmceedinga were rejected by Supreme Court nn Cieary 
21. Weeks, 259 C.S. 836 (1922) (Supreme Court aim held i t  had no juriadic- 
tion t o  issue wit of mandamus against  Secretary of War to ~ a e a t e  die- 
charge) ; French z.. Weeks. 259 V.S. 826 (1922) : Reeves U. Ainsworth, 219 
U.S. 296 l1911). 

YJohnaon 1). Zerbst, 804 U.S. 450 (1938). 
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ti0ns.a' However, this closer judicial scrutiny and the occasional 
success it yielded to a military defendant wa6 short-lived. In  a 
series of decisions concerning World War I1 military tribunals 
the Supreme Court reverted to the narrow inquiry of jurisdiction 
and affirmed the traditions] doctrine of non-interference with 
military judicial proceedings:" This practically meaningless fed- 

"E.g . ,  United States  ex rel. Innes 21. Hiat t ,  141 F. 2d 664, 666 (3rd C?'. 
1944) (although deciding adversely to the petitioner on the merl t l  the Thmd 
Circuit held tha t  "An individual does not eeme to be a Person within the 
proteetion of the fifth amendment of the Conatitution because he has joined 
the nation's armed farcea and has  taken the oath to nupport t ha t  Constitu- 
tion with his life, if need be.") ; Shapiro U. united States, 60 F. SUPP. 206 
(Ct.  Cl. 1041) (court  found denials of eounSei knd due prmels  violation 
deprived eourt-martid of juriedietion; government did not apwepi, stipulating 
judgment in 108 Ct. Ci. 154 (1048). For insight Into federal r e ~ e w  of 
Warid War I1 eourta-martial p n o r  to pmsage of Uniform Code of Military 
Juabee 81s Antiesu, Caurts-.Martiol and the Constitutia, 3 3  X M Q .  L. REY. 
26 (1049) (ophmisbe and premature expectation of ability of federal eourte 
to correct eonrtitutmn~4 dcfects of eourrs.msrtlal) ; Fratcher. Revzelv by 
the civil Courts a i  Judgehinte o i  Federal :Mttand Tribunal*, 10 O m 0  ST. 
L. J. 171 (1940); Palsey, The Federal Court8 Look at the Caurt-Mwtial, 
12 u.  PI^. L. RFI. 7 (1960) ; Sehwartz, Habeai Carpus and Cowt-Mwtia l  
Deviotione /?om the Aitiolea of Way, 14 Mo. L. Em. 147 (1940); Note, 
Collateral Attook on Courta.Wortia1 in lhr Federal Cosrta, 51 YALE L. J. 
483 (1048). 

* H i a t t  Y. Brown, 339 U.S. 103 (1960), rev'g 115 F. I d  273 (5th Cir. 1040) 
(reversed on ground tha t  appointment of non-lawyer iaw member was within 
d i m e t i o n  of convening a u t h o n t s  circuit court findings of due proeeai de- 
niai in mow mmmpetence of counsel and law member, no p re t r i a l  mvesti- 
gation. insufficiency of evidence, and misconeeption of law by revieaing BY. 
thorities held by Supreme Court 8 6  ~ m p r o p e r  since the  m g i e  teat i s  juris- 
dict ion);  Humphiey II. Smith, 336 U S .  685 (1049), mv'8 Smith Y .  Hiat t ,  
170 F. 2d 61 (3rd Cir. 1948) (reversed on ground that  requirement of fa i r  
and impartial pre-trial Lnvestigstion not indirpnsabie  to genepal eaure 
martial Juilsdictian and due proee91 i ~ m e  not raised absent unfairness a t  
tr ial;  Supreme Court noted that  habeas c o r p u s  doe8 not permit the review 
of "guilt OF innwenee of persons eonlieted by courts-maitiai") : Wade Y. 

Hunter ,  336 U.S. 684 (10491. o f 8  160 F. zd 973 (10th Cir. 1948) (amrming 
withdrawal of charges from m e  c a n t  af ter  evidence had been taken and 
the referral to another Court as permimihie by mliltary neeesaty of advane- 
ing Army and not in vidation of protection Bgaimt double jeopardy) (But 
see dinsent of Ulurphy. J. agreeing with district court and Army Board of 
Review that  double Jeopardy guaiantee was vioiatedl. The Supreme Court 
aim denied revie* of c a m  cried before military C O T M I I S S ~ S .  See X o k  
Hirota  9. McArthur, 338 U.S. 197 (1949) (denied motion to file w n t a  s.8 
trrbunel sentencing Japanese leaders found not B tribunal of the United 
States  but  tribunal set UP by Gem McArthur a8 an Agent of Allied Forces) ; 
In re Yamashita, 327 U.S. 1 (1946) ( refusal  to v a n t  writ. of prohibibon, 
certiorari, and habem m r p w  to Japanese General fried by military eommis- 
a im in Philippines for  war erimesl:  Er pwte Quirin, 311 U.S. 1 (1942) 
(denied wnta of habeas e o l p w  for  fou r  German asboteura tried by mlhtary 
mmmission in the United S ta t e s ) .  
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era1 court review of courts-martial further emphasized the ne- 
cessity for the reform of military jwtice." 
During and after the Second World War the military establish- 

ment recognized the intensity, if not the validity, of the criticism 
of military justice. The Secretaries of the various services and 
the Secretary of Defense created numerous committees to in- 
vestigate complaints, correct injustices, and provide suggestions 
for improvement in the administration of military justice.'* 
Amendments to  the Articles of War slipped through Congress in 
1948'% but only sharpened the issues instead of diminishing the 
call for reform." Noting the multiple demands an Congress for 
changes in the Army and Navy systems of justice, Senator Chan 
Gurney, Chairman of the Senate Armed Services Committee, 
suggested to  the Secretary of Defense in the Spring of 1948 
that a study of military justice be conducted with a view toward 
producing a comprehensive and uniform bill.'a After discussion 
with the three services the Secretary of Defense responded fa- 

personal iun%dietion of eaurts.msrtia1. 
Naw atvdies included the F i rs t  Ballantine Repon, U.S. Navy (15431; 

Naval War-Time Diseipline Report from U.S. Naval Institute Pmeeedings, 
July, August, October 1544 (headed by Vice Admiral Tauaaig) ; the Second 
Ballantine Report. U.S. Navy (1546) ; Report of the McGuire Camm. tc the 
Secretary of the  Nhvy (1945) : Report and Recornmendabmi of the General 
Court-Martial Sentence Review Board (1947): Report of Colanei lamer 1. 
Snedeker, USMC, to The Judge Advocate General (1046) ~ the White Report, 
A Study of F i re  Hundred Kava1 Prisoners snd Naval Justice (1946). Army 
efforts included the Board an Offieer.Ed~ated Men's Reistionships headed by 
General James Doolittle (Doolittle Report, S. Doe. No. 196, 79th Cong., 2d 
Sees. (1B40)), War Department Advisory Board an Clemeneg Report (1846) 
(headed by former Supreme Court Justice Owen Roberts): VANDFRBILT 
COMM. REPORT. 

Act of June 24, 1848, eh. 625, t i t .  11, arta.  1-121, 62 Stat.  627 [herein- 
after cited 8 8  ARTICLES "r WAR, i w 8 1 .  The act, k n o w  as the Elaton Act. 
w a ~  brought t o  the RDor of  the Senate as an amendment to t h e  ra t iona l  
Defense Act of 1848 and af te r  the erroneous assertion by Senator Kern tha t  
the proposed Articies of War  were approved by the American Bar  Assoeis- 
tion and the Vsndeibilt Committee the Senate mrrawly  p i m d  the amend- 
ment, 44 t o  35. 04 C O N  REC. 7617-25 (1945). 

" F a r  comment and criticism on the Elaton Act me 34 A.B.A.J. 702 (1948): 
Farmer  and Wells, Command Control-07 Mditary Justtoe?, 24 N.Y.U. L 
Rm. 263 (1849) ; Keefe and Moikin. Codified .~lihtory Injusttoe,  36 CORYEW 
L. 9. 151 (1540). 

"Letter from Senator Chsn Gurney to Secretary of Defense James For- 
restal, May 3.  1948. I MORDAU PAPERS. 
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vorably" and formed the Committee on a Uniform Code of Mil- 
itary Justice. Under the able leadership of Professor Edmund M. 
Morgan of Harvard Law School this committee produced the 
Uniform Code of Military Justice which was introduced in Con- 
n e s s  on February 8, 1949:' With relatively minor modifications 
in Congress the Uniform Code of Military Justice became law 
under the signature of President Truman on hlay 5, 1950, and 
has governed the conduct of amvicemen since May 31, 1951." 

An important feature in the structure of military justice under 
the Uniform Code of Military Justice was the creation of the 
Court of Military Appeals.'8 The establishment of a civilian t r i -  
bunal of final appeal for courts-martial was unprecedented and 
an understanding of contemporary military justice is impossible 
without an examination of the origin, power, operation and po- 
tential of the Court of Military Appeals. Before undertaking 
such an examination of the "Supreme Court of the military" the 
author would like to state three observations which he believes 
any reasonable discussion of military justice must recognize: 

First, until the passage of the Uniform Code of Military Jus- 
tice the accepted theory and the acknowledged practice was 
that  defendants before militarv tribunals were not orotected 
by the Bill of Rights.sn 

Second, the relationship between the military establishment 
and the government and the citizens of the United States has 
dramatically changed since the first articles for the government 
of the land and naval forces were adopted under the Constitution 
of the United States. The changes in the natbre of warfare, the 
assumption of world leadership in the twentieth century, and the 

_" . , . 
* U ~ i m ~ m  CODE OF MILITARY Jcmc1, 10 U.S.C. $ 0  801-940 (1964).  a 

omnded,  (Supp. IV ,  1969) (originally enacted as Act of May 5 ,  1950, eh. 
169, $ 1, Bite. 1-140, 64 Stat. 107) [hereinafter cited 8 s  UCMJ]. 

"UCMJ, art. 67. 
Notes 14 and 36, liupra. For more recent e x m h a t i a n s  of the histoneai 

relatimahip between eaurta-martial and the Constitution *e* Henderson, 
Courte-Martial and the Conrtttutian: The Origzno! Undmtanding, 71 HAW 
L. R E V  293 (1957) (concludes that the Bill of Rights applied except far the 
grand jury and petty jury rights); Wiener, Courta-Marha! and the Bdl of 
Rights. The Orisinni Pyactice I ,  72 Ha?. L. Em. 1 (1968) ; Wiener, Courts- 
Martial and the Bil! of Riihta: The Originei Practice 11, 72 HARY. L. Rm. 
le6 (1968) (eoneludes that the Bill of Rights WBLI not intended to apply and 
did not apply in eourta-martial). 
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development of the military-industrial complex have magnified 
the importance of the military in our country. Today, almost 
28,000,000 Americans have served in the armed forces" com- 
pared to the 184,000-250,000 men that served in the Revolution- 
ary War.&* Our authorized military strength in 1971 was over 
3,400,0OOs8 compared to the authorized volunteer Army of 840 
in our Arst year under the Constitution." Expenditures for na- 
tional defense are eatimated a t  over 76 billion dollars in the 1972 
fiscal year, over 40% of federal expenditures.,, The influence of 
the military permeates our society and coupled with the growth 
of concern for individual rights a t  criminal proceedings and the 
expansion of courts-martial subject matter jurisdiction de- 

"1869 Administrator of Veterans' Affaire A n n  Rep. 4 (there were 
27,641,oW living veteran8 a t  the end of fiaesl year  1970; veterans and their 
families e o m p r i e  approximately 48% of  the US. population). 
"STATISTICAL A B S ~ C T ,  table 585,  at 256. 
- I d . ,  table 572. a t  265. 
"AMERICAI STATE PAPERS: MILLTULY A m ~ m .  S ( L o m e  & Clarke ed. 

Special Analysis, Budget of the U.S. Go*. Flaw1 Year 1812, Table A-S, 
a t  21 (1971). In addition, this table estimates expenditures fo r  v e t e m u  af-  
f a i r s  a t  over 10 billion dollars. The impact of defense spending on the  econ- 
omy and e m p l a m e n t  in the United States  la described in the l s i l  A ~ n u u .  
EWNOMIC ~ O R T  OF TBE PRESIOBBI, a t  42-49. See aka R. KAVFMAN. TRE 
W m  pR0~1mm (1810) 

.The a o p  of offemea triable by eourtr-martini has gradually increased 
iince the flrst Articles of War, The 1806 Articles contained no e x p ~ e s s  p r e  
vision for  the tr ial  of common law felonies. Article 33 of the 1806 Articles 
of War and Article 58 of the 1814 Artidea of War made an offense of 
the failure of an ofheer to turn over 8n offender within his  command to 
the appropriate civil magiatrate upon request. In 1883 en amendment to 
the Artieles of War speeifleally gave c o u r t 8 - m a ~ t i d  juriadietion to t ry  
eommm law felonies during a time of war. Act of March S ,  1865, eh. 15, 
sec. 30, 12 Stat .  751, 736. A r b &  58 of the 1874 Articles of War  continned 
this provision. The 1916 reviaion a i  the Artielee of War  made all ~ommon 
law felonies punishable by court-martial except murder and rspe committed 
in the United States during a time of peace. Article8 of War, 1916, am. 
82, 93. The UCMJ completed the extendon of subject matter jurisdietion 
making all felonies triable by courts-martmi in time of WBI and peenee. 
However, the Supreme Court in O'Callahan 9. Parker, 395 U.S. 258 (1969). 
har  limited courtmart ia l  jurisdiction to "service conneck#' offenses. The 
early Articles of War included pmvisiona forbidding "eonduet unbecoming 
an officer and B gentleman" and "disorders and negleeta to the prqudiee 
of g o d  order and direlpline in the militsry."  ARTICLE^ OF WAR, 1806, arts.  
83, 88. Theae proviaions were continued in ARTICLES OF WAR, 1 8 7 1 ,  arts.  81, 
W;  ARTICLE^ OF WAR, 1816, arts.  9 5 ,  96 (added the phrase "si1 conduet of P 
nature  to bring discredit upon the mditsry s ~ M c ~ " )  : ARTIC- OF Wm, 
llZ0, ark. 8 5 ,  86: UCMJ, arts.  133, 184 (considered to assimilate all fed- 
eral crimes inta the military codel. The corresponding Navy provision was 
article 22. Artidea fer L e  Government of the Naw, eh. 10, see. 1624, art .  
22, 18 Rev. Stat., pt. 1, a t  280 (1874) (later redesignated 2 2 ~ 1 .  While i t  is 
vndisputed tha t  the "general articles" could not be utdized to punish capital 
crime8 it is uncertain whether other ~ e r m s  crimes committed by servicemen 
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mands that the traditionally assumed relationship between the 
Constitution and military tribunals be reexamined." 

Third, as the subsequent pages will demonstrate. the passage 
of the Uniform Code of Military Justice and the subsequent OP- 
eration of the Court of Military Appeals has significantly altered 
the relationship between constitutional guarantees and the mili- 
tary defendant. 

11. THE ORIGIN OF THE COURT OF MILITARY APPEALS 
APPELLATE REVIEW I N  THE MILITARY PRIOR A .  

TO THE UNIFORM CODE OF MILITARY JUSTICE 
From the earliest Articles of War the commanding officer who 

convened a court-martial has been a principal reviewing author- 
ity of i ts  flndings and sentence.18 Until expreesly forbidden in 
1920, the reviewing power of the commander included ordering 
.a reconsideration of a lenient sentence or a not suilty finding.J' 
Also until 1920 there was no statutory requirement for review 
by a legally trained officer for most courts-martial.*D Special cases 

(1063). 
"Former Chief Juatiee of the Supreme Court, Earl Warren. made an 

evaluation in Warren, The Bill of Rishta awl the Military, 37 N.Y.U. L. RE\'. 
181 (1962). 

DAYIS, st 108-217; W I N T H R ~ P ,  a t  633-735. For B thorough discussion of 
appellate review from the early American Artielea of War through the 194% 
Artielea a m  Fratcher .  Appdlati Review in Amencan Milttory L o w ,  14 Mo. 
L. REV. 15 (1949). 

"ARTICLES ow WAR, 1 8 1 0 ,  mts .  41, SOU. The practice of re turning B not 
guilty finding or a. lenient sentence for reeonaideration was a focal point of 
Post World War I r e u t i m  to military justice. Sea Trials by Court-Martzd. 
Heamnls Beio7e Senate Comm. on Militand Affairs an. S. 5Sz0, 86th Cong., 36 
Seas., S P S 6 ,  2 4 6 6 6  (10191 ; Eatabizahment o/ .Milztand Juatice, Hearings 
Before Smwte Cmm. 01 Miiitary Affaire on 5. 61, 66th Cong., 1 s t  Sese., 
1370110 (19181. The practice lush attacked an eorutitutional ground8 in 
Bruce, Double Jaopaniy and the Power a/ Review +n Court.Mavtial Piocaed- 
in la ,  S MI". L. REY. 484 (10191. In response to  publie and internal prea- 
~ u i e  the Army discontinued the practice in 1910. General Order No. 38, War 
Dep't., eee. 1, July 14, 1019. After the erpreaa prohibition of reconalderation 
of disirked findings and sentences, commanders *ere still able to make their 
deairea known to court members. Note 0, 11, 27, u p m  

"ARTICLES OF Wm, islo, art .  46, provided "Under auch r e g u i s t m  88 may 
be prescribed by the President every record ol trisi by general cou~.martiti~I 
or miiltary eommisaion received by B ieviewing 01 convening authority ahdl 
be referred by him, before he aete thereon. to his  staff judge advoeate or to 
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involving a general officer, the dismissal of an officer, or a sen- 
tence of death traditionally required .appro\,al by a higher au- 
thority.el The Judge Advocate General of the Army often ren- 
dered advisory opinions on military law and on cases requiring 
approval by the President although the official function of the 
early Judge Advocate General was the custodian of the records of 
military tribunals.'? In 1878 The Judge Advocate General was 
empowered to "receive, revise, and have recorded the proceed- 
ings of all courts-martial, courts of inquiry and military commis- 
siona."'3 A controver8y aro8e during the First  World War over 
the meaning of "revise" but the proponents af an expansive 
meaning were defeated and The Judge Advocate General con- 
tinued to act only in an advisory capacity.b' In 1920 boards of 
review were established in the Office of The Judge Advocate 
General to make recommendations in cases involving the ap- 
proval of the President, a dishonorable discharge, confmernent 
in a federal penitentiary, or any general court-martial found 
legally insufficient by The Judge Advocate General.'6 However, 
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these boards of review could be overruled by The Judge Advocate 
General and the Secretary of War. The appellate structure of 
the Army was complicated in 1948 by the creation of a Judicial 
Council, a super board of review composed of general officers." 
Court-martial review in the Navy was also conducted by the 
commander who had convened the court.#' As in the Articles of 
War certain cases required approval by the President.'B The ap- 
pellate review system of the World War I1 Navy was more in- 
formal than the Army structure with the Secretary of the Navy 
possessing broad discretionary By World War I1 every 
general court-martial was reviewed for legal sufficiency by the 
Military Law Division or a board of review in the Office of The 
Judge Advocate General. The Judge Advocate General reviewed 
these recommendations and added his opinion for consideration 
by the Secretary of the Navy. If a conviction was found legally 
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sufficient the Secretary of the Navy received recommendations' 
on sentences from the Chief of Naval Personnel or the Com- 
mandant of the Marine Corps. 

Thus, when the committee on a Uniform Code of Military 
Justice began its work in the summer of 1948, review of courts- 
martial was esaentially dominated by military commanders.'0 
Review by the person convening the court reflected the doctrine 
that  courts-martial were primarily instruments of command for 
the maintenance of goad order and discipline. The rendering of 
justice and consideration of individual rights were secondary to 
the necessity for discipline. I t  was also considered imperative 
that the commander posses8 punitive control over his men inas- 
much as the commander was supposedly responsible for the 
actions of his men." 

B THECO.II.IIITTEE 0.V T H E  l'.\'IFORJf CODE 
OF MILITARY JI'STICE A V D  APPELLATE REI'IEII' 

Secretary of Defense Forrestal outlined B threefold objective 

First ,  i t  should integrate the military j u t i e e  system of the 
three ervisea. To thia end, proriiienn of the cdde ahould apply 
to the three services on as uniform a basis 88 possible. 

Seeand, modernization of the existing syatems rhauid be under- 
taken with a view t o  protecting the rights of those subject to the 
code and increasing public confidence in military justice, without 
impairing the performanee of military functions. 

Third,  the new code Should represent an improvement in the 
arrangement and draf tamamhip of the r e w l t a n t  a n i d e s ,  as eom- 
pared with preeent APtieies of War and Articles for  the Government 
of the Navy.' 

for  the Committee on the Uniform Code of Military Justice: 

The Air  Fora, which became an independent rerriee in 1947, was 8ov-  
erned by the 1920 Articles of War when the committee on B Uniform Code 
of Military Justice began its  work. Act of July 26, 1947, eh. 343, tit. 2, see8. 
20?;8,61 Stat.  491. 

The theory of command reeponsibiiity WSCI eepouied by Chief Justice 
Stone ~n refusing ta hear the petitions of B Japanese General convicted by 
a military commission of ~ B T  crimes ~n the Philippines. In re Yamsshita, 327 
U.S. 1, 13-17 (1946). The I s  Lai tragedy and the trial of Lt. Cdiey has 
again brought the m u e ~  of w a ~  crimes and the reaponsibility of command- 
em ta the publie forum. 

'Lettar from James Forrer ta i  t o  the Committee on a Uniform Code i f  
Military Juatiee, August 18, 1848, I MOBCAN PAPQS. The Committee on a 
Uniform Code of Military Justice was composed of Profesaor Edmvnd M. 
Morgan, Harvard Law School: Gordon Gray, Asa't. Secretary of the Army.  
John M. Kennedy, Under Secretary of the Navy;  Eugene I. Zuekert, Ass'r: 
Secretary of the Air Force. Felix E. Larkin, A d t .  General Counsel for  the 
Secretary of Defense, served as Exacutive Secretary for the Ccdde Committee. 

54 



COMA 

The Code Committee partially met these objectives by proposing 
the creation of a civilian tribunal of final appeal for courts- 
martial. In tracing the creation of the Court of Military Appeals 
it is helpful tu keep in mind the objectives of uniformity, pro- 
tection of individual rights, and increased public confidence. 

1. Previous P ~ o p o s a l a  for AQpeUate Review. 
The concept of a wholly civilian tribunal to review eourts- 

martial was not new. I t  was proposed by General Samuel T. 
Ansell after the First World War as part of unprecedented and 
still unmatched assault an the structure of military justice." Gen- 
eral Ansell proposed the removal of the commander from the re- 
viewing process and urged the establishment of a strong ap- 
pellate court. General Ansell waa moved by numerous courts- 
martial tainted by abuses of command discretion, the lack of 
legally trained personnel in the court-martial process, and in- 
ordinately heavy sentences." 

The Fort  Sam Houston mutiny trials vividiy manifested the 
deficiencies in World War I military justice.T6 Subjected to  segre- 
gationist policies in  housing and duty assignment, a company of 
Negro soldiers seized some arms. A racial fight ensued which 
resulted in death and injury to several civilians and servicemen. 
Sixty-three Negro soldiers were wurt-martialed; fifty-five were 
convicted; and thirteen were sentenced to death. The convening 
authority quickly approved the Andings of the courts-martial 
and ordered the sentences executed. Testifying before a con- 
gressional committee, General Ansell said of these trials: "The 
men were executed immediately upon the termination of the 
trial and before their records could be forwarded to  Washington 
or examined by anybody, and without, so f a r  as I see, any one of 
them having had time or opportunity to seek clemency from 
the source of clemency, if he had been so advised."" To satisfy 
the obvious need for an appellate Structure in the administration 
of military justice General Ansell proposed the creation of a 

" S. 64, 36th Cone., 1Bt Seas. (1919) (mtrodueed by Senator.Chsmberiain) 
(intmdueed in the House by Congreaaman Royal Johnson 88 H.R. 367, 66th 
Cone., 1st Seas. (1919) 1. For mmments and criticism o t  General Anreil'a bill 
lea notea 12, 64 mgro. 

"For exampies of World War I eourtamartial gee 1918 Head- on S. 
5320, a p m  note 59, at 9-22 (testimony of General Ameli) ; WEST, a t  22- 
29. Rofeaaor Morgan who served 8s B chairman of a demeney committee 
in the ORiee of the Judge Advocate General during World War I iemnrked 
in 1949 congreanional hearings that his committee had cut 18,000 yearn of 
sentences in d x  weeks. 1 ~ 6 9  HPARINCB at 311. 

1919 Hearings on S. 5320, BU- note 59, a t  39-41. 
' I d .  at 39. 
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Court of Military Appeals.'. The Court was to he composed of 
three judges, presumably appointed for life by the 
President with the advice and consent of the Senate. The judges 
were to receive the compensation and retirement benefits of a 
circuit judge of .the United States. Ansell's Court of Military 
Appeals was to be located, for the purposes of administration 
only, in the Office of The Judge Advocate General. The Court 
was to review every general court-martial in which the sentence 
included death, dismissal or discharge, or confinement for more 
than six months. The appeal was to be of right exercisable by an 
accused in open court after the announcement of sentence. The 
Court was to correct errors of law which appeared on the record 
whether or not such errors were objected to at  trial. Ansell's 
appellate tribunal was also to be empowered to disapprove all or 
part  of a sentence and to disapprove a finding of guilty or, if 
appropriate, to approve a lesser included offense. The decisions of 
the Court of Xilitary Appeals were to be foliowed by the can- 
vening authority including the ordering of a new trial. In those 
case8 that the President was to take action the Court of Military 
Appeals could make recommendations of clemency. 

Other officers from the Office of The Judge Advocate General 
supported General Ansell in his fight f a r  the reform of military 
justice.'B Unfortunately, the recommendations of General Ansell, 

. .. 
The idea of a. ei*I court  of mili tary appeals i s  wholly untenable 
from my point of VLBW. And, 50. too, i s  the idea of an exclunvely 
military court of a o ~ e a l %  functioninP indeDendentlu of the oremdent . , . I think It W o d A  affect in the mis t  de t rmenta i  way th; fighting 
efiicieney of our foreee . . . . I can conceive of thla appellate juris-  
diction BLI YOU have outlined i t  hut it rives me OBVW when 1 w R w i  ~~ ~ 

upon the f se t  tha t  what YOY pmpose i a  a completely new experiment 
which no n e s t  n a t m  wli ever a t tempt iexcept  Russia . . . It LQ 
unreasonable t o  a ~ m m e  tha t  any but military men could judge of 
the weight or relevane) of the  endenee I" determnung the eon- 
duct of a. man OD the Reid of battle where the eridence i s  rtrstegieal 
or tactical and  whoilu rniliiarv 

1919 Hearings on S. 64, supra note 59, at 1263, 66, 61. 
.'insell's article 62 dld not explicitly provide fo r  Judges appointed from 

civilian life aithoveh from congressional testimony It is reasonably certsin 
tha t  the judges of the Court of Miiitar) Appeals were intended to be elvlilan. 

" L t .  Cal. Edmund Morgan, fu tvre  ahmrman of the Committee on the 
Uniform Code of Military Justice, rvpported General Anseli'a effort to c r e a k  
a Court of Mditary Appeals. Morgan, The Emafiny Court-~arttal system 
and the Anseil A m y  Artiolss, 29 YALE L. J. 62, 71-74 (1919). 
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opposed by the Department of War, perished in congressional 
committee.8o 

In  searching for an appellate review structure that  would be 
acceptable to all services the Code Committee sought ideas from 
numerous individual8 and organizations." Professor Morgan, 
Chairman of the Code Committee, had received a copy of a plan 
previously submitted to then Secretary of Navy Forrestal that 
called for a permanent Supreme Court-Yartial composed of nine 
judges appointed from the military to serve during good behavior 
until the termination of their active service with an appeal in 
certain cases to a United States Court of Appeais.i* A civilian 
board responsible only to the Secretary of Defense was suggested 
to the Code Committee.** An Armed Forces Supreme Court with 
judges appointed in the same manner as federal judges was also 
proposed." The author of this proposal observed that  "this lack of 
'effective appellate review' is one of the main contributing causes 
of the widespread ill-will that  exists throughout our  country, not 
only against our army court-martial system but against all army 
o&em as well as the Army as  a whole," 

The Code Committee was naturally assisted in its quest for a 
satisfactory review arrangement by the voluminous reports of 

The subcommittee considering S 64 did not report  i t  but instead re. 
ported reviled aiticiea which became the 1910 Articles of War. See Brawn, 
The C?owdev-Ansell Diapvte The Emevgenoe of Generai Samuel T. Anaell, 
35 MIL. L. REV. 1, 14 (1961). 

"Form letter from Edmund M. Morgan to certain individuals and orga- 
nizations, September 16, 1848, 111 MORWLN PAPERB, 

-Let te r  from Robert L Dresnler to Edmvnd M. Morgan, September 18, 
1948, IV YORCAW PAPERS. Senator P a t  Mecarran had previously Submitted 
a bill ta ailow anyone convicted by B general eourt.martia1 and sentenced 
to more than m e  year confinement t o  appeal, within one year after hnal ap- 
proval of his eonvietian, LO the Circuit Court  of Appeals in the circuit in 
which he ws.~ inesrcersted.  The bill sieo provided for appointment of counsel 
for minors and certlaran to the Supreme Court. S. 1160, 80th Gang., 1st  
Seas. (19471. The bill W B B  never acted upon by the Senate Judiciary Com- 
minrn .... .... , 

=Let te r  from John J. Finn to Edmvnd M. Morgan. September 1, 1948, 
VI MORDAN P A P ~ S .  Cangressmen Boren and Knutson had earlier proposed 
the creation of a d judge civilian court  fo examine the record and hear "any 
additional evidence" on every general c o u r t - m a i t d  rendered during World 
War  11. This was to be a temporary eaurt  completing its work by 1861 but 
i t  also never proceeded beyond Committee. H.R. 5676 and H.R. 6612, 19th 
Cans.. Zd. Sess. 119461. 
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previous committees and congressional hearings. The War De- 
partment Advisory Committee had recommended the formation 
of an Advisory Council and the divorcing of command responsi- 
bility from the administration of courts-martial.8a General courts- 
martial, a t  least, were to be administered by T h e  Judge Advocate 
General and his representatives and The Judge Advocate General 
was to be the final reviewing authority on findings of fact and 
issues of law. The Secretary of War rejected these proposals and 
supported instead the creation of the previously mentioned Ju- 
dicial Council." S a w  reports urged the creation of various boards 
with a combined civilian and military membership. T h e  3lcGuire 
Committee and the  Second Ballantine Report m recommended 
the establishment of boards of review with one civilian and two 
military members. The Keefe Report suggested a sentence review 
board and a b a r d  of legal review of combined military and ci- 
vilian membership.eo More radical were the proposals by the Keefe 
Report for an Office of Chief Defense Counsel to appeal jurisdic- 
tional and constitutional decisions of the board of legal review to 
the Supreme Court of the United States for a willing military 
defendant and a civilian Advisory Council in the Office of the 
Secretary of Savy  to study continuously the administration of 
courts-martial.sz 

2 .  Development of Appellate Reciew in the Code Committee. 
In a memorandum to the Code Committee, Mr. Larkin stated 

that the Working Group on the Uniform Code was having dif- 
ficulty in finding a satisfactory appellate review scheme.B3 During 
their meetings from September SO to  October 1, 1948, the Code 
Committee was briefed on the existing appellate review proce- 

' V ~ x o ~ ~ s n r  COMII. REPORT, at  3, 14-16. 
' ' T a r  Dep't Press Release (February 20, 1947). See also notes 8 ,  43 nupro. 

Report of the McCvire Comm. t o  the Secretary of the Navy, art. 6 
(1045; 

"The Second Ballantine Report. U.S Navy, Recommendation C, 6 (1846) 
Keefe Report. aupie note 42, see. 1'11, 222-33 Far a further explanation 

of the Keefe Repart see Keefe, Cniuersul .Miiztary Tramng With o r  W?thout 
Rejarm 0 )  Caurts-.Wo7tiai. 33 CORKELL L Q .  465 (1948) 

"Keefe Report 8upro note 42, at 264. 
a I d ,  2-5 
*'Memorandum t o  committee on a r m f o r m  Code of Irliiltary Justice from 

Felix E. Larkm, September 2 5 .  1948 I MOROAT PAPERS [hereinafter cited as 
M E M O R A Z I O L ~  TO CODE C O M M ] .  The Working Group was B committee of 8 
mllitar3- officerr who were largely reiponaible far drafting prorisiom of the 
UCUlJ fa r  eonwdersban bs  the Code Committee. The moup w84 ehamd by 
I r .  Larkin. 
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dures.s* Shortly thereafter Professor Morgan proposed to the 
Code Committee the creation of a civilian Judicial Council to be 
located in the Office of the Secretary of Defense." There were to 
be not less than three members nominated by the Secretary of 
Defense and appointed by the President, with life tenure desir- 
able. In Morgan's proposal the members were to receive the pay 
of a US. circuit judge and to be civilians having a t  least ten 
years of legal experience. The Judicial Council was to have ap- 
pellate jurisdiction over all cases from all services involving a 
general or flag officer, a death sentence, dismissal or diacharge 
from the service, and all case8 certified to i t  by a Judge Advocate 
General or on petition from an accused. Professor Jlorgan sug- 
gested that the Judicial Council be empowered to weigh evi- 
dence, judge the credibility of witnesses and determine issues of 
fact. Provision was also made for the appointment of additional 
members during an emergency. Professor Morgan's scheme did 
not alter the relationship of the commanding officer to courts- 
martial and also retained the military hoards of review as inter- 
mediate appellate tribunals. However, even this diluted version 
of Ansell's Court of Xilitary Appeals met opposition from the 
military.88 The Army was generally satisfied with its recently 
acquired military Judicial Council. The Air Force was initially 
opposed to the Morgan plan for appellate review but was equally 
unsure about the Army model. The Navy opposed the Judicial 
Council arrangement of the Army and was initially undecided 
about the Morgan Pian." The Morgan proposal was considered 
a t  the Code Committee meeting of October 13-14, 1948, and was 
tentatively adopted with the following modifications : 

1. A Judge Advocate General may send a ease back to a. Board 

uMinures of Meeting of Committee on a Uniform Code of l r l i t a r y  Justice, 
September 30 and October 1, 1948, I YORGAS PAPERS [hereinafter cited BQ 
YJNUIES OF CODE CODIM.1 

"Proposed Appellate Review Sls tem submitted to members of Committee 
on B L'nifom Code of Military Justice by Professor Edmund 1. hIorgan, 1 
MORO*Y P*PERS. 

" 'Af te r  evslustine the various reports on Navy mili tary justice the Sec- 
retary of Navy submitted a bill t o  C a n g r s a ~  m the spring a i  1942 to amend 
the Artielei for the Government a i  the Xavy. The amendments included the 
elimination of the commander who convened B court from any reviewing 
function exeeot the mwer  to *rant clemenev. The bill would have codified 

af Review If it disagreed with a decision: 

MPMOWINDUM TO CODE COMM.,  October 11, 1548, I MORDAF PAPERS. 

. 
and streamlmed exirfing appeliare procedure. and granted additional powerr 
t o  the Judge Advocate General. hlemberahip on the proposed elemem)- board 
and board of ameals did not a ~ ~ e s r  t o  exelvde civilians. The bill. however 
wag not acted &on by Congress: 6 1338, H R. 3687. 80th Cong., 1 s t  Sess see. 
35,ai-t 39 (1847). 
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2. The Judicial Council nhovld he composed of not less than 
three  civilian^, one-third appointed by each of the Secretaries to  
seme  at the will of the Secretary: 

3. The Judicial Council m s  to be limited to review for  legal 
sumelency; 

4. cases mvoivlng Or flag omcer to go from the 
Judicial Council t o  the Secretary of the Departmenr concerned for 
a sentence recommendation far the Preadent :  

5.  The Secretaries were to retain residual clemency powers." 

These modifications of the Marsan proposal evidenced the un- 
willingness of the services to surrender control over the ad- 
ministration of military justice. At the next meeting of the 
Code Committee Mr. Gordon Gray, speaking for the Department 
of A m y  and himself, registered strong opposition to the modified 
Morgan plan.BB Mr .  Gray claimed tha t  the National Security Act 
required that the three services maintain separate administration 
of courts-martial and that the establishment of a Judicial Coun- 
cil to hear cases from all the services would violate this principle. 
Objection to  the Judicial Council was also registered because i t  
would deprive the Secretary of the Army and the Judge Advocate 
General of some judicial authority giving such authority to a 
tribunal composed of persons without military experience and 
without a responsibility for the consequences of their decisions. 
Mr. Gray further opined that the Judicial Council would require 
a large staff and would create a bottleneck in the administra- 
tion of a justice system that required speed and finality. How- 
ever, the other members of the Code Committee maintained their 
preference for the modified Morgan Plan.2iJ Later that fall, 
Mr. Kennedy, Under Secretary of the Savy, reported that the 
Cosst Guard subscribed to the Navy position an the proposed 
Judicial Council.Lo' In accordance with the desires of the Code 
Committee a t  the October meetings the Working Group formu- 
lated a draft  article of the Judicial Council: 

Article 67.  Reuzew b y  the Judicial Counczl 
(a) There 1% hereby established ~n the National Milirary 

Establishment a Judicial Council. The Judicial Council ahall be 
composed of not less than  3 members. One-rhird rhaii be appointed 
by the Secretary of the Army, one-third by the Secretary of the 
Navy, and one-third by the Secretary of the Air Farce. Each 
member shsll  be appointed from civilian life and shall be B member 
of the bar  admitted t o  practice before the Supreme C o u r t  of the 

J 1 i h - u ~ ~ ~  OF CODE COMM, October 13, 14, 1948, I MORCAN P I I P ~ R S .  
M i r r ~ ~ s  DF CODE C O M M ,  October 28, 29. 1 9 4 8  I ~ I O R G A X  PAPERS. 

m Id .  
lo'MIVUTES OF CODE COMM.. November 11. 12. 1948, I MORCAW PAPERS. 
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United States,  and each member shall receive compensation a t  
the rate of $15,000 per year. 

(b) The Judical Council ahall review the record in the following 
types Of cases: 

(11 All ca6es in r h i e h  the sentence, 8s affirmed by the 
board of r e ~ i e w  *Recti B general officer or extends to death; 

( 2 )  All c a m  u-hieh the Judge Advoeate General orders 
forwarded to the Judicial Council for  rev~ew; and, 

(3)  All cases in uhieh, upon petition of the accused 
and on good euaee ahoivn, the Judicial Council has granted B review 

(e)  The acewed shall have SO days from the  t ime he is noti. 
fied of a decision of the board of review t o  petition the Judicial 
Council for B grant  of review. The Judicial Covneil shall act upon, 
such a petition within 1; days a i  the receipt of thereof. 

(d)  In any ease reviewed by It, the Judicial Council shall act  
only with respect t o  the findings and sentence as approved by the 
convening authority and as affirmed or set aside as incorrect in ISB 
by the  board of review. In a caw which The Judge Advoeate General 
orders fonvarded to the Judieial Council, such action need be taken 
Only w t h  respect t o  the issues raised by him. In a ease reviewed 
upon petition of the accused, tha t  action need be taken adly v i t h  
respect t o  issnes specified ~n the gran t  of review. The Judicial 
Cauneii shall take action u d y  i i t h  respect to matters of law. 

( e )  If  the Judicial Council aetr aaide the findings and sentence 
it may except where the sett ing aside is based on lack of sufficient 
evidenee to svpparl  the findings, order a rehearing If It seta 
aside the findings and Sentence and does not order a reheming i t  
nhail order tha t  the chrgea be dismissed. 

I f )  After it has acted o n  a case, the Judicial Council may 
direct the Judge Advocate General to return the record to the bawd 
of review for further review m accordance with the decision of the 
Judicial Council. Otherwae, unless there i8 to be further action 
by the Prendent,  The Judge Advocate General shall inetruet the eon. 
vemng authority t o  fake ~ e t i o n  I" accordance with tha t  deeiaan. 
If  the Judicial Council has ordered a rehearing, but the convening 
authority finds a rehearing impracticable, he may dismiss the 
charge.'- 

At the December 9, 1948, meeting Jlr. Kennedy proposed that 
regular and retired officers also be eligible for the Judicial Coun- 
cil but he withdrew his suggestion the next day.Ina On December 
10, 1948, the above draft  article establishing the Judicial Council 
was approved by the Committee with Jfr, Gray dissenting."' 

- 

'01 Draf t  on Jvdieial Council prepared by Working Group on November 26, 
1948. I \IORC*X PAPERS 

'"MIFCTEI OF CODE COMM.. December 9,  I O ,  1948, I MORGAN PAPERS. 
' - I d .  I r .  Gray had prevmusly submitted to the Code Committee a state- 

ment outlining hi8 apposition to the Judleiai Council foeuning an the prener- 
vation of ~ e r ~ i e e  integrity. To meet Secretary Forrestal's objective of mi. 
formity Mr. Gray proposed an Adviaory Council composed af the Judge 
Advocate General and B representative of the Secretary of Defense to make 
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Although the Code Committee had apparently agreed an a 
system of appellate review, the Judicial Council underwent fur- 
ther revi8ion before being submitted to Congress. Because of the 
disagreement within the Code Committee over certain cancepta, 
including appellate review, Yr.  Larkin invited the Secretary of 
Defense to meet with the committee.1aE Mr. Forrestal apparently 
sided with the proponents of the Judicial Council.'o8 A tentative 
draft  of the entire Uniform Code of Military Justice was con- 
sidered and approved by the Code Committee on January 13, 
1949,'O' The article establishing the Judicial Council was iden- 
tical to  the draft  approved on December 10, 1948, except for the 
number of the article, 67 instead of 51, and an additional para- 
n a o h  : I .  

( g )  The Judicial Council and the Judge Advocates General of 
the armed forces shall meet annually to make a comprehensive 8ur- 
vey of the oDeration of thia Code and report  to the Secretary of 
Defense and Secretaries of the Departments any recommendations 
relating tc uniformity of aentenoe policies. amendmenta t o  the Code, 
and any other matters deemed appropriate.'" 

In addition, Articles 6 8 ( b )  of this draft  provided for the estab- 
lishment of one or more temporary Judicial Councils in periods 
of emergency.xao However, the bill forwarded to Congress on 
February 8, 1949, contained one major change from the Code ap- 
proved by the full committee. At the urging of the Bureau of the 
Budget, with whom Mr. Larkin had cleared the bill to conform 
with Presidential policies, the President WBS t o  appoint the mem- 
bers of the Judicial Council."Y The Code Committee had previ- 
ously provided for appointment to the Judicial Council by the 

studies and recommendations on the sdminiatrst ion of military justice. 
Boards of Review of three civilians and three mlitan officers for eaeh 
~erviee were a im put  f o m a r d .  Statement of Mr. Gray C~neeming Appellate 
Review December 4.  1 9 4 8  I MOROAK PUERB. 
" Jllemarandum to James Forrestal from Felix E. Larkin,  January E, 1949, 

IV MOROAN PAPERS ( the  major areas of disagreement were spppellste review, 
enlisted men an courrr-martial. the _le of the law officer. effect  of refusal of ~~ ~ 

non-judicial punishment1 . 
'mLetter to Edmund M. Illorgan from Secretary of Defense James Forreb 

tal ,  February 7 ,  1949, Ill MORCAX PAPERS (letter accompanied submission of 
Uniform Code of Military Justice to the Secretary of Defense).  

''~MINUXS OF CODE COMM., January  13, 1949, 1 M m o m  PA?-, 
'"MEMORAPDUM TU CODE COMM., January  10, 1949, I MOOCAN P U ~ S  

(semi-find text of UCMJ prepared by Working Group).  
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Secretaries of the various services."' The Judicial Council pro- 
posal to the Congress was, in effect, a compromise tribunal. 
Secretary Forrestal's objective of uniformity was met by the 
Judicial Council and in combination with other provisions of the 
proposed Uniform Code of Military Justice the Judicial Council 
offered potential protection for the miiitary accused.',* However, 
while a civilian tribunal of final appeal could be expected to in- 
crease public confidence in miiitary justice and win favor in 
Congress the court-martial review procedure adopted by the 
Code Committee retained a heavy command fiavor with the con- 
tinued partieipatian of the convening authority."' 

C. LEGISLATIVE HISTORY O F  THE COURT OF 

1. House of Representatives: The Judicial Council Becomes a 
CoUVt. 

The House Hearings on the Uniform Code of Military Justice 
began on March 7. 1949, and the subject of appellate review was 

'"The injection of legally trained pexonnel  into the administration of 
miiitary Justice held promise for the elimination of "drumhead justlee." 
UCYJ, art .  6 ( judge advoeatea and legal officers partially aeparsted from 
the command 8trnctwe)  ; a r t  26 (legally trained law officer to perform 
certain judicial fmnetions in general courtsmart ia i l  ; art. 21 (legally guaii- 
fied defense counsel required a t  general court.maTtiai and a t  8ppeeial e m r e  
martial when trial  counsel a lawyer) ; s i t .  32 ieounsei available a t  pre-trial 
investigation) ; art 34 !convening authority required to seek advice of ataf f  
judge advoeate before referr ing a ease to B general court-martial) ; art 61 
(convening authority ahsil aeek advice of ataff  judge advocate befare taking 
final action in B general court-martial) i art .  66 irecard of tr ial  in general 
court.martia1 and special court-martial in which a bad eonduet discharge 
w88 approved muet be sent to the Judge Advwate General far  final Bppmvai. 
all other courts-martial record8 of trial shall be reviewed by a legal officer) I 
art .  66 (esees involving certain punmhments may be reviewed by B board of 
review). While the inRuenee of General Amell was not highly visible in the 
formulation of the L'CMJ, Professor Morgan was vndoubtediy inAuenced by 
General Anseil. See  Morgan, The Background of the L'nifom Coda of .M<l- 
itory J ~ l b e  6 VIND. L. REV. 196 (1953)' Letter (sent  a t  the request of 
Professor M k n  with B copy of the prodased UCMJ) to General Samuel 
T. Ansell from Felix E. Larkin, February 3 1849 IV MORGAS PUERS. 

"'UCMJ, art .  69 (power of convening ai thori ty  to ~ p p m v e  a lesser in. 
eluded affennel : art. 60 (power of convening authority or meee%sor in e_. 
msnd to take action in B emel : art. 62 (power to order P reeonaiderption of 
a motion granted tha t  did not amount to a finding of not gui l ty .  owe? to 
return a record of tr ial  for correction of error or inconsistent d i f n  if not 
materially prejudicial to the subetsntial rights of aeeuaed. record cannot 
be returned f a r  reconsideration af not guilty finding or to inereme pumnh- 
ment)  : a r t .  63 !power to order a rehearing of  disapproved findings and 

MILITARY APPEALS 

Note 98 sup~a.  
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to receive considerable attention along with the controversy over 
command control of courts-martial. Before the hearings began, 
the Houae Armed Services Committee had raised questions con- 
cerning the proposed Judicial Council."' Most of the over 36 
witnesses that appeared before the subcommittee and most of the 
statements and doeuments received by the subcommittee cam- 
mented on the need for improved review of courts-martial. In 
introducing the Uniform Code of Military Justice Professor 
Morgan strongly supparted the establishment of the civilian ap- 
pellate tribunal. In fact, his testimony called for a stronger 
body than had been proposed by the Code Committee: "It is 
apparent that  such a tribunal is necessary t o  insure uniformity 
of interpretation and administration throughout the armed forces. 
Moreover, i t  is consistent with the principle of civilian control 
of the armed forces that B court of final appeal on the law should 
be composed of ciniians." In response to an  inquiry about the 
term of the service for members of the Judicial Council Professor 
Morgan stated, "I think the opinion of the committee would have 
been, because we canvassed this-and certainly i t  is my opinion- 
that these men should be appointed in exactly the same way that 
thc circuit court of appeals judges are appointed." :le As certain 
as this was the opinion of the chairman of the Code Committee, 
it certainly did not reflect the view of hlr. Gray and probably 
overstated the opinions of the other committee members.". Crit- 
icism and comment an every section of Article 67 followed the 
introductory remarks of Professor Jlorgan. The subcommittee 
was urged to change the name of the tribunbl ta "Military Court 
of Appeals," to abolish the requirement of admission to the bar 
of the Supreme Court,"' to provide the judges with Hie tenure,'Zo 

€4 



COMA 

and to permit the Judicial Council to review facts and weigh 
evidence.]" I t  was argued that generai and Rag officers should not 
enjoy automatic review unless all accused had that r ight and the 
limitation on the time for appeal was attacked.'** The Judicial 
Council was seen a8 raising public confidence in military justice 
and, if given enough power, almost eliminating the need for 
courts-martial reform.'s' 

There was, however, some opposition to  the civilian appellate 
tribunal. The House Subcommittee was warned that the Judicial 
Council would cause delay in the administration of military jus. 
tice and thereby endanger the security of the nation.'*' Coi. 
Wiener, a respected authority on military law, testified in the 
spirit of General Crowder tha t  civilian review of courts-martial 
would interfere with the performance of the military.'za 

The House Subcommittee was in agreement with the propon- 
ents of a civilian appellate tribunal of final appeal and acted to 
strengthen Article 67. The judges of the new tribunal were 
granted tenure on good behavior.'#' The name of the tribunal 
was changed : 

Mr. Smart. Weii, of course, I don't think tha t  the committee should 
adopt the term 'Judicial Council' purely because we had it in 
H. R. 2575. . . . Now here you are creating B court equally ap. 
pl iab le ,  for  pnrpoaes of review, to ail of the services. They are 
civilians. not officers. I think you should adopt some judicial 
terminology and &-at away from this 'Council' r h i e h  snggests to 
me one of the u i u d  basement operations here in Washington. 

, , . . . . . 

Wela, New York County Lawyers A s m i a t i o n ) ,  605 (testimony of John  J. 
Fill"). 

" ' I d . ,  st 680 (tentimony of John J. Finn 
Spiegeiberg, Chairman ABA Committee on 

" I d . ,  a t  758 (testimony of Coi. John  P. 
Reserve Officers Association of U.S.1 

" ' I d . ,  at 688 (testimony of John J. F inn) .  
"'Id., a t  772-75 (testimony Of Major General Raymond H. Fleming on be- 

.i" Note 77 ,  mwna. 
half of Sa t iana l  Guard Bureau). 

1949 HOUSE HEULIXOS 0% H.R. 1 1 9 8 .  a t  778-808 (testimony of Col. Fred- 
ner presented the orthodox riew of mili tary 
e. He viewed the proposed Judicial Council 

88 unnecessary and was skeptical over the creation of B nvzlian tribunal. 
After the UCMJ w-8 enacted, Col. Wiener labelled the Court of Military 
Appeals BP one of the four moat doubtful changes "BS t o  which sii concerned, 
in the serv i~e  and out,  will have to hold their  brestha. Given qualified per- 
aonnel a i t h  vision and breadth of underatanding it rnidht work." F. WIENER, 
TBE U i l m ~ ) ~  CODE OF MILITARY JUSTICE 24 11960). 

" . I d . ,  a t  1272. 
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Mr. Elston. How about 'Supreme Court a i  Militaly Appeala.' or 
'Court of Military Appeala'? . , . But we ought b have something 
different than 'Judicial Council!' That rounds too much like B city 
COY"Ci1. 

Mr. Larkin. I t  rounds like a round table, instead ai B court 
. . . . . . , 

Xr. Elston. 1 u-auld Suggest, Mr. Chairman, to bring the issue to 

The meaning of the phrase "from civil life" was discussed and 
concern was expressed about the caseload, particularly during a 
war, but the bill was not amended to reflect these considera- 
tions.'lB The Subcommittee submitted a revised bill to the House 
from which Article 68(b) providing for emergency Judicial 
Councils was deleted and in which Article 67 (g )  was amended 
to include the Armed Services Committees as recipients of the 
Annual Report of the Court of Yilitary Appeals.'sn The fu l l  
Armed Services Committee quickly reported the Uniform Code 
of hIilitary Justice without modification of the Court of Military 
Appeals although the concept of a political party limitation for 
the judges was embraced in its report.'j' On the floor of the 
House the only challenge to the new appellate tribunal was an 
inquiry as to whether a member of the Court was to  be a 
former enlisted man."* The House version of the Uniform Code 
of Military Justice easily passed on May 6 ,  1949.2ss 

a vote, that we make It 'The C o u r t  o i  Military Appeala."" 

2. The Senate:  The Court of Military Appeals Revised. 
Senate Hearings on the original and House-revised Uniform 

Code of Xilitary Justice began on April 27, 1949 The Senate 
Armed Services Subcommittee heard from many of the witnesses 
that appeared before the House Committee and thus, the issues of 
command control and appellate review again permeated the ses- 
sions. Opposition to the proposed Court of Military Appeals was 
somewhat stronger in the Senate Hearings. Colonel Wiener rei- 
terated the claims of delay and interference with the main- 
tenance of di8cipline.1a' The Judge Advocate General of the 
Army stated that the Court af Military Appeals should be cam- 
posed of military members because of the specialized nature of 

lis Id., at 1275 
' " I d . ,  at 1274-75. 
'"'X.R. 4080, Slst Cong., 1st S e w ,  arts. 67,  58 (1949). For an explanation 

of the changes SBO H.R. REI.. No. 491, 81sl Cong. 1st Seas 6 (19491. 
'"H.R. REP. NO. 491. Elst Cong.. 1st Seas. 9 (19491. 
"'95 COIC. REC. 5728 (1949) (inquirr of Congressman Grasil 
" ' I d . ,  at 5744. 
'" ~ B t e  HEANNCS at  128-40 (testimony of Colonel Wiener).  
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military law."' The Judge Advocate General of the Air Force 
testified in  favor of a combined military and civilian tribunal."' 
The President of the Judge Advocate Association, Colonel William 
J. Hughes, Jr.,  opined that  a civilian court a t  the head of military 
jastice would be a. psychological impediment to  the successfu! 
disciplining of soldiers.xd' Colonel Hughes introduced the results 
of B questionnaire sent to the 2,200 members of his association 
which was overwhelmingly against the creation of the proposed 
civilian court of final A majority of the New York 
State Bar Committee on Military Justice also opposed the Court 
of Military Appeals.'as However, the supporters of the Court of 
Military Appeals found the sympathetic ear of the Senators on 
the Subcommittee. Professor Morgan emphasized the need for  
a civilian tribunal and championed treatment as circuit court 
judges for the future judges of the Court of iiliiitary Appeals."O 
The Judge Advocate General of the Navy thought the proposed 
appellate tribunal would be workable."' Other advocates for  the 
the Court of Military Appeals were the War Veterans Bar As- 
sociation,"2 the American Veterans Committee,"' the American 
Legion."' and the Bar Association of New York City.'*l Although 
the Senate Subcommittee was committed to a civilian tribunal 

" # I d . .  a t  268-66, 272-15 (testimony and proposed amendments of Major 
General Thomas H. Green; he proposed a Military Court of Appeals eom- 
posed of the Jvdge Advocates General). 

a t  288 (teatimony of Major General RC. Harmon) 
a t  224 (testimony of  William J. Hughes, Jr.1. 
a t  226-40. The former officers rvith military legal experience re- 

sponded 663 to 67 agmunst m all civilian court appointed by the President st 
will; 604 to 83 againi t  making Jvdicial Covneil the final arbiter on questions 
of law and b a r d s  of review t h e  final authority on sentence8 (question 
framed TO Intimate there would be civilians depriving the Jvdge Advocate 
General of existing power).  The majority of commenta on Article 67 were 
eri~ieal,  ranging from civilian inability to understand military law and 
necessity, to warnings of delay and breakdown in wm,  and fear  of political 
appomtees. Same members favored broader powers for the civilian appellate 
tnbunai .  

"Id., a t  3W (statement of Knowiton Durham, ehrurmsn of special eom- 
mittee on the administration of military justice for the New York State 
Bar Association). 

' * I d . ,  a t  37-61 (testimony of P i o f e s m  Morgan) .  
I" Id., a t  287 (teatimony of George L. Russell, Jvdge Advocate General of 

'"Id., a t  81-82 (testimony of Arthur  E. Farmer chairman of commitbe en 

"'Id., s t  141-43 lstatement and testimony af Joseph A. Clorety, Jr., Vice- 

' * I d . ,  a t  187-88, 196, 188 (statements of General Franklin Riter and John 

'"Id.,  a t  207-08 (s ta tement  of Richard H. Weis, chairman, ~pec ia l  e m .  

the Navy), 

military law fo r  the War Veterans Bar Associationl. 

Chairman, American Veter~ns  Committee). 

J. Finn on behalf of the American Legion). 

mittee on militav justice for  New York County Lrwers' Aasn'iation). 
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of final review, the Senators displayed concern that the court 
would become a resting place for political appointments."' The 
Senators sought to attract  qualified judges by firing compenss- 
tion equal to circuit court judges, However, the subcommittee 
removed House conferred prestige by reducing the term of serv- 
ice to 8 years, providing for removal by the President for cause, 
and granting the retirement benefits of judges of the territorial 
courts."' 

The Court of Military Appeals encountered further resistance 
on the  floor of the Senate. Sweeping amendments to the Uni- 
form Code of Military Justice were offered by Senator Tobey 
including the replacement of the Court of Military  appeal^."^ 
The anticipated caseload af the proposed Court was questioned 
by Senator Senator McCarran, Chairman of the Senate 
Judiciary Committee, sparked a controversy about the new court 
and the entire Uniform Code of Military Justice by moving tha t  
the Judiciary Committee be allowed to consider the 
In a letter to the Senate Armed Services Committee, Senator 
McCarran had previously stated tha t  the proposed civilian tr i-  
bunal was "nothing more than an agency of the executive" 
and had expressed concern tha t  the tribunal would block civilian 
court review of courts-martial."' After assurances by Senator 
Saltonstall that the federal courts would not be deprived of 
their habeas corpus power, the Senate rejected the motion to 
refer the bill to the Judiciary Committee.'6s An attempt by 
Senator Xorse to restore the House version of the Court of 
Military Appeals making the tribunal a "court of the United 
States" was The Uniform Code of Military Jus- 

,~ ~ 

'mid., at 1412 (19501 
Letter from Senator Patrick >kcairan, Chairman of Committee on the 

Judiciary. t o  Senator milard E. Tydinge, Chairman of Committee on Armed 
services, ~ p r i i  ao, 1848, L W O  HEARIXDS at 102. 113.19. senatar ~ e c s r r a n  
was troubled by Article 76 of the UCMJ which provided that the finaily 
appraved finding and aentenees a i  eoum-martial "shall be final and con- 
clusive, and orders publishing the proceedings of eou~td-mmtial and all 
action taken puravant ta aueh proeeedinga shall be binding upon all depart- 
mente. courts, agencies. and omcera of the Umted Strtea , . . .)' 

"96 COND. Fm 1414, 1417 (1950) (the vote am 4.9 to 33 against the 
motion1 

"'Id., at 1442-45. 
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tice was passed without amendment and forwarded to the Con- 
ference Committee on February 3, 1950.1J' 

3. The Establishment of the Court of Military A p p e a l 8  
The Conference Committee changed the term of years from 8 to 

16 for the future judges of the Court of Military Appeals, provided 
for the staggering of terms, and granted the prospective judges 
civil service retirement benefits.'3fi As the Uniform Code of Mili- 
tary Justice made its way through Congress the Court of Military 
Appeals emerged a s  the principle check on the abuses of command 
control. The injection of lawyers into the military judicial sys- 
tem and the express extension of substantive rights held aome 
promise for  improvement but the Code Committee had not 
changed the basic structure of military justice. The commander 
still dominated the courts-martial system."' Commenting on 
President Truman's signing of the UCMJ the New York Times 
noted, 

The code, goad 88 it is, does not go f a r  enoguh in  ita changes. 
In one important respect, espeeiaiiy, i t  fails short. It retains the 
eommand control of the court-martial. The Court is actually ap. 
pointed and convened by I commanding offleer of the individual 
tc be tried. This neceisariiy i e w e i  the witem open t o  the charge of 
the poacbie presence of prejudice or pre88ure f rom time to time." 

Article 37 of the UCMJ prohibited the unlawful influencing of a 
court-martial and Article 98 provided for the punishment of 
anyone who "knowingly and willingly" failed to follow the pro- 
cedural guidelines of the Code.'do However, these provisions at- 

'* Id., a t  1446 ( the vote was 52 to 8 in favor  a i  the reported Uniform Code 

'"H.R REP. NO. 1846, 81st Cong., 2d Seas. 4 (1850) 

"'UCMJ, arts.  8, 10 (authori ty  to impose p ie - t r id  res t ra int) ;  art. 15 
(power to impare non-judicial punishment; forfeiture of pay, reduction in 
made,  reatrietion, extra  duty,  withholding of privileged: Bite. 22, 23, 24 
(power to convene courts-martiai) ; art. 25 (power to appoint C O U R  mem- 
bers); art .  26 (power t o  appoint iaw officer) ; art .  27 (power to  appoint 
tr ial  counsel and defense counsel); art .  28 (power to appoint wurt.reporter 
and interpreters) : art .  29 (power to excuse m u r t  members and appoint new 
membera during the mume of B t r i a l ) .  For reviewing powers aee note 118, 
'%Fa. 

'New York Time*, May 8, 1860, at 22, eoi. 3. 
'""No authority convening a general, special, 01 summary eourt-msrt id ,  

nor any other commanding officer. shall censure, reprimand, or admaniah 
sveh court or any member. law officer, or eounaei thereof, with respect to the 
Andings or aentenee adjudged by the court, or with respect to any other 
exercise of i ts  o r  his function8 in the eonduet of the proeeedinga. . , .(' UCMJ, 
a r t .  37. 

=UCMJ, art .  88. As f a r  as the author can determine there h a r e  been no 
Pmlleeutmns against  L convening author4ty under thia article although nu. 
mernul c a m  have been r e w i s e d  for  command influence. 

of Military Justice with 25 not voting) .  

Note 112 8upra. 
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tacked the symptoms not the problems and charges of com- 
mand influence have not been extinguished."' Presented with a 
paucity of provisions dealing with command control and con- 
fronted with the public demand for curbing command control 
i t  is not surprising tha t  Congressmen viewed the Court of Mili- 
tary Appeals as the key to the entire Code. The House Report 
clearly evidences the connection made by Congress: 

Article 67 contains the most revolu~ionsry changes which have ever 
been incorporated I" our military law Under exiating iaw all 
appellate review is candvcted d e i y  within the military depsrt-  
menta. Thin'has resulted in widespread critieinm by the general 
pubhe, who, with or v i thout  cause, look with iuspicion upon aIi 
things military and particularly on matters involving military 
jwtiee."' 

Congressman Sabath labeled the Court of Military Appeals the 
most important part of the Code."' Senator Kefauver called the 
Court "a great step toward civilian influence in ou r  military 
juatice."'B' Senator Morse proclaimed, "I can think of no greater 
assurance of justice to them [servicemen] than a supreme appel- 
late court comprised of civilians appointed by the President with 
the advice and consent of the Senate." Congressional expecta- 
tions for the Court of Military Appeals were best articulated 
by Representative Philbin: 

This court will be eompletely detached from the military in every 
way. It i s  entirely disconnected with the Department of Defense or 
any other mihtary branch, completely removed from any outside 
influences. I t  can operate, therefore. as I think every member of 
Congress intends I t  should, as a great etleerive, impartial body 
sit t ing a t  the topmost rank of the Stiuctuie of military justice 
and insuring as near 88 can be insured by any human agenes, 

-'For an examination and attack on eommand influence m t h e  mli ta ry  
since the passage of the UCMJ m e ,  West, Cornmod InPuenee, CONSCIENCE 
AND C o u ~ a l i o  73 (J .  Finn. ed. 19711, Bayh, The .Mditaw Jlrstioe Act of 
1071: The Nesd f o r  Lepialotzve Reform, IO A i .  CUM. L. FLZV 9 (19711; 
Sherman, The Civdianirotion of Milttuly Law, 22 MAIRE L.. REI 3,  57-97 
(1970) ; WEST; Comment, The Militand Justice Act of 1 9 6 8 .  C a o r s a e  Take8 
Xal/.Steps Areenat Unlniewiul Commvnd InPuenoe, IS CAW. U L. Fm 419 
(1969). Senstor Mark Hatheid and Senator Birch Bayh are among those 
who have recently introduced bills in Congress aimed at  eliminating active 
command participation I" the court-martial pmeesa. S. 4168-78. 91st Cong. 
2d. Seas. (1970) and S. 1117, 92d Cong., 1st. Sers. (1971). Thew promaaia 
have been reviewed in Rathblatt, .Militmy Jwfioe The .Vsed tor Changi, 12 
WM. AND MAW L. REV. 456 (UTI), Sherman, Conmsemnal Proposola fa r  
Reionn  a /  Mdttend Law, 10 AM. GRIM. I. REV. 26 (19711 

z H . R .  REP. No, 491. Elat Cong.. l a t  Seas. 6 ( 1 9 4 9 ) .  
96 CoNa. RDC. 6119 (1949) .  

U98CON0. W .  1446 (1960). 
Y ' I d . .  at 1441. 

70 



COMA 

absolutely fa i r  and unbiaeed consideration for  evely aeeused. Thus, 
for  the first t ime this C a n g r e s ~  will establish, if this provision 
is writ ten into law, a break in commaEd eontrai over courts- 
martial case9 and einlian review of the judicial prweedings and 
decisions of  the military.'* 

111. THE COURT O F  MILITARY APPEALS AND THE 
ADMINISTRATION OF MILITARY JUSTICE 

Notwithstanding the assertions of its drafters and the claims 
of congressmen the Uniform Code of Military Justice left in 
doubt the potential of the Court of Military Appeals as an ef- 
fective appellate tribunal. The power of the Court was circum- 
scribed by the provisions of Article 61 and further restricted by 
other articles of the UCMJ. The Court also entered an environ- 
ment that  was I e s ~  than enthusiastic about its creation. Never- 
theless, the Court of Military Appeals assumed a general super- 
visory role oyer the administration of military justice. The as- 
sumption of this role was not without difficulty and promoted 
criticism. An understanding of the obstacles facing the maiden 
tribunal and their resolution is necessary to any criticai evalua- 
tion of the Court of Military Appeals. 

A .  ORGAXIZATION OF THE COURT 
On May 22, 1961, President Truman nominated Robert E.  

Quinn,lEi George W. Latimer,'Bb and Paul W. Brosman,"B to be the 
first judges of the Court of Military Appeals. Rlr. Quinn was 
designated to serve as Chief Judge and to receive the first full 
15 year term: Xr.  Latimer was to  serve the initial 10 year term 
and Mr. Brosman was designated to serve the short 5 year 
t e rn .  The nominees had excellent legal aualifications and. . .  

I" 95 COWC. REC. 5726 (19491, 
Bra- University, 1915; LL.B., Hanard, 1918; Lt. Goy.  of R.I., 

1932-36; Go". of R.I., 1937.39; judge, Superior Court of R.I. from 1941; 
Legal Officer, Firs t  Yaval District (Cpt.  USNR), 194246; Chief Judge, 
Court of Military A p ~ e a l s  1951-1911: ASSN. Judge from 23 June  1871: re. 
appointed b y  President Johnson in 1966 for the term expiring May 1, 1981. 

'"LL.B. University of Utah, 1924;  pnvate practice. 1 9 2 6 4 0 :  during W.W. 
I1 served a i  Calonel on General Staff of the National Guard and *US: 
judge, Utah Supreme Court, 1947.51; A88o~. Judge Court of Military Ap- 
peals, 1951-61; has lately been in public limelight as chief defense e~ungel 

I" A.B.. Indiana University, 1924: LL.B., University of Illinois. 1926; 
J.S.D., Yale Universits ,  1929; mernbsr af faculty of Indisna University, 
1924-28: law professor s t  Tulane University, 1929-37: Dean of  Tvlane Law 
School, 1937-42; vuorked in Omee of Judge Advocate General in Army Air 
Carps, 1 8 4 2 4 6 :  Judge Broaman died of a heart attack in his chamber on 
Dee. 21, 1966. 

' 

. 
for  Lt.  Galley. 
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indicative of the touch of a politician, the nominees had served 
in different branches of the armed services during the Second 
World War. President Truman's aelectiom were not "lame ducks" 
and were confirmed without question by the Senate an June 19, 
1951.'.n Although the Court of Military Appeals was to  be located 
in the Department of Defense for administrative purposes the 
Court was first housed in the Internal Revenue Building sharing 
facilities with the U.S. Court of Customs and Patent Appeals. 
Shortly after i t  began operation the Court moved to it8 present 
location a t  5th and E Streets, Sorthwest, Washington, D.C. 
Confronting a potential backlog of 8,500 cases the Court was 
provided Commissioners to assist in reviewing cases and a 
Clerk of the Court for adminiatrative requirements.'.' At the first 
s e s m n  of the Court, July 25, 1951, the first 41 members were 
admitted to the bar of the Court of Military Appeals.'.' Although 
the first case wa6 docketed an July 8, 1961, the Court did not 
hear arguments until September 7, 1951. The first case argued 
became the first case decided on Sovember 8, 1951."' The judges 

"'97 CoNC REc. 6 7 4 6 d 7  11951).  
The administrative a d s t a n c e  from the Depart- 

uch matters as the running of Beeurlty check8 on 
the Court's personnel and provision of supplies. However, the Court's budget 
is separately fvnded by Congreia although disbursed through the Depart- 
ment of Defense. 

"Joint Hearings on S 748.62 and 2906-7 Before the Senate Subeomm. on 
Consi l tu tmal  Righis of the Camm. on the Judmar) ,  and B Special Subcomm. 
an Armed Services, 89th Cong.. 2d S e w  284 11966) (testimony of Robert 
E, Quinn. Chief Judge, Court  of Hiii tary Appealsi .  

"'The commissioners, who perform the function of law clerks, are under 
the directlo" of Chief Commissianer Richard L. Tedraw. The former Cam- 
m m m n e r ~  hare  provided the best ~ o u r e e ~  for m i g h t  into the daily operation 
of the Cavrt  of Military Appeals. R. EVERETT. MILTTAW JUSTICE IS THE 
 ARM^ FORCES OF THE CslrEa STATES. ch. 17 (19661, 8. FELD, A M A N U A L  
OF C O ~ B T ~ - Y A R T I A ~  PRACTICE i h n  APPEAL, ch. VI (1957) :  Fed& Appellate 
Review tn the .Military Justiei  System. 15 Fm. BAR. J. 399 11855i:  Walker 
and Pilebank, The Court o l  Militow Appeals-Its Hutwy, OiganiraBon and 
Opevation, 6 V ~ n o .  L R n .  228 (1953) A former chief of the Army Defense 
Appellate Division has recently described the fvnctioning af military ap- 
peilate review in Ghent, .Mhlory Appellate Proec88e8, 10 AI. CRIM. L. RE\. 
125 (1971) Alfred C. Proulx has been the Clerk of the Court  smee ita in- 
ception and is responsible for the receipt and reeordlng of all papers and 
plesdinga filed with the Court. 

"'As of December 31, 1970, there had been 15,711 sdmitted to the Court's 
bar ineluding 25 foreign sttorneyr.  1970 Annual Report, U.S. Coum af 
Military Appeals and The Judge Advocate General S [hereinafter cited 81 
AXINUAL REPORT] ( the  statistics here and in the following pages are not 
current as the 1970 Annvsi Report has not been circulated).  

'.'United States U. Yecraw, 1 U.S.C.M.A. 1, 1 C.M.R. 1 (1961). The ~ p m  
 ion^ of the Court  of Military Appeals are published by The Lawera Ca- 
operatl ie Publishins Campani in advance sheet and final report  form. In 
addition the armed seivicir  puhhsh YBI~OYQ jmrna ls  and law reviews eon- 
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of the Court of Military Appeals were not unmindful of their 
controversial origin but they nevertheless brought to their work 
a healthy skepticism and a desire to upgrade military justice.“‘ 
It is noteworthy that the judges adopted “United States Court 
of Military Appeals” as their official title.”’ The addition of the 
words “United States” to the title passed by Congress represents 
what has been a major endeavor of the Court throughout its 
history- quest for the recognition and prestige of a court 
belonging to the federal judiciary. 

B. JURISDICTIONAL LIMITATIONS ON THE COURT OF 
MILITARY APPEALS 

1. The Some of Review. Although not evident by a reading 
of Article 67, the Court of Military Appeals cannot review every 
court-martial. The Court is limited to  cases reviewed by a Court 
of Military Review ITS which in turn reviews cases “in which the 
sentence, 88 approved, affects a general or flag officer or extends 
to death, dismissal of a commissioned officer, cadet, or midahip- 
man, diihonorable or bad conduct discharge, or confinement for 
one year or more.”‘7s The Court of Military Appeals must re- 
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v i e w  cases in  w h i c h  the sentence e x t e n d s  to death,"Y involves  a 
general  or flag officer In' or i s  certified by a J u d g e  Advoeate  
General  a f t e r  a decis ion of  a Court of Mil i tary Rev iew. 'B"  U p o n  
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the petition of an accused showing good cause the Court may 
review decisions of the Court of Military Review.lBB The Court 
of Military Appeals has liberally construed petition restrictions 
on an accused and in promulgating its own rules allowed for  the 
consideration of issues not raised by a petition."' Under these 
limitations the Court had no appellate jurisdiction over summaw 
courts-martial lez and can review only a small fraction of special 

Covrt  eannot anliwver B question of fact upon er t i f lca t ion  United States Y. 
Remde, 13 U.S.C.M.A. 611. 33 C.M.R. 149 (1963). The actions of the Court  

The C m r t  may, tn any c u e ,  hauavev, v m e w  o ths i  motten of 
law which 7nateriolly affect the i i oh t s  o/ the parties . . . . (Emphaaia 
added.) 

The underlined wards were utilized by the Court not simply for  recognizing 
plain error hut for conducting B de novo rev~ew. The adoption of this rule 
is discussed in Feld, Development a/ the R m e w  a d  S i ~ e y  P O W B ~ B  a i  the 
L'nitad Statea Court o/ Mzlitory Appeala,  12 MIL. L. RFY. 117, 18340 (1961). 

Judge Latimer d iscuses  standards utilized hy the early Court in Good 
Couas w! Prtitiana /or Review, 6 VAND. L. REV. 163 (1853). A former eom- 
miasianer IepDrted tha t  through January  1958, 35% of the petitions granted 
were on issue8 not raised in the petition for review. Carney. Thc Cnited 
States Court of Mihtory Appeals, 5 ho. BAR NEWS 100. a t  102 (1958). 
Through 1969, the Court  had granted review in 2.656 c a m  out of 23,032 
petitions received. 1 8 7 0  ANNUAL REPORT 14:15. The Court will mlax the d e s  
far content of petition to prevent an Injustice. United Statea V. Marahaii, 
4 U.S.C.M.A. 607, 16 C.Y.R. 181 (1954); United States V. Jaekson, 2 
U.S.C.M.A. 118, 7 C.M.R. 55 (1953). Article 67 ie )  of UCMJ imposed B 30- 
day limit on right to petition upon notification of Court  of Military Review 
decision. Again, COMA haa been liberal in ita statutory eonatruction. Filing 
within 30 days in military channels, with convening authority for example 
ail1 i a t i fy  t h e  statue.  United Stetea 9. Jackson, 8upm If an nccuaed w ~ a i  
misled or defrauded the COY= will wsiw the 3O.day limit. United States Y. 
Ponds, 1 U.S.C.M.A. 366, 3 C.M.R. 119 11952) (no w a i ~ e r  granted).  Insanity 
during D board of review pmeeeding will toil the appellate process. United 
Stntes 21. Ball, 7 U.S.C.M.A. 144, 23 C.M.R 208 (1951). The S0-day waiver 
r igh t  emnot be waived. E.& United Sktea 21. Green, 10 U.S.C.M.A. 561, 28 
C.M.R. 117 (1959). 

'"UCMJ, a r t .  20. Summary courta-martial may not impose punitive d i e  
charge or confinement in exeeaili of m e  month. 

. 

. 
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courk-martial.'s6 Also, some general courts-martial are not sub- 
ject to the Court's jurisdiction.'i' Since the UCMJ became ef- 
fective on May 31. 1951,  there have been 2,873,410 courts-mar- 
tial; I" the Court of Military Appeals has acted in 22,594 cases and 
rendered 2,659 opinions.'PD The Court was not granted sentencing 
or clemency powers a8 these were retained by the military estab- 
lishment.'80 While the Court's decisions are final as to law, the exe- 
cutions of certain sentences require the approval of the Presi- 
dent ID' and the Secretary of the interested Undoubt- 

uUCMJ,  a r t .  19. Special cour tamar t id  may not impose confinement in 
exceaa of six months and may impose a bad-eanduet discharge only if B vel- 
batim record has been made Of the pmceedingi. BCD-apeeisls were practi. 
eally nonsxiatent in the Army until the increase in eourta.martis1 the p a d  
couple of years. The Navy (meluding Marine Corps1 and Air Farce "%e 
BCD.apeeialri mom frequently. 

"'The Court would not review general courtsmartial  in vhieh the sentence, 
as approved by the convening authority did not meet the requirements in 
Article 6 6 ( b ) ,  mpre note 119. However, B Judge Advocate General could 
refer aueh B eale to B Court of Milrtsry Review and certify to COMA, supra 
note 132. 
=Figl~e empi led  fmm 1951-1969 Annual Reporta, auwa note 174. The 

Court  of Military Appeals had no jurisdiction aver eases final as of  May 31, 
1961 ~ e e ,  United Siatea e. Sonneafhein, 1 U.S.C.M.A. 64, 1 C.M.R. 64 (1961!. 

'AJNUAL RE~ORT 13-15. Thus, the Court of Mihtery Appeals has had an 
opportunity to review approximately , 7 8 5  of the courts-martial convened 
l i m e  i ts  establiehment. This figure i s  misleading in view of the overwhelming 
number of summary and Special courts-mwtie.1 as compared t o  the general 
courts-martial which may impose severe puniahments. Data  from the 1962- 
1970 Annual Reports indicates tha t  the Court a i  Military Appeals has acted 
in approximately 17.3% of the canes referred ta a Court of Military Review 
(Board of Reviews! The Courts of Military Review have acted ~n approri-  
mateiy 6 %  of eOnr@-msitid The data presented here i s  somewhat incom- 
plete but does Beeurately portray the limited scope of appellate review. For 
B summary comparison of eivilian and military appellate workloads see Kar- 
le", Civilian and Militow Jwtke at the A w l i o t a  Rsuirw, 1968 W19. L. REV. 
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edly, the incomplete control over the administration of military 
justice made the judges realize that  the successful implementa- 
tion of the UCMJ depended as much on the participants in  lower 
military courts as on the decisions of the Court of Military 
Appeals.'s8 

2. Gus t ions  of Law and Fact. The Uniform Code of Military 
Justice restricted the Court of Military Appeals to deciding ques- 
tions of law's4 with the exceptions of finding insufficient evi- 
dence as a matter of law Is' and ruling on a petition for  a new 
trial.'*' These limitations are not atypical of appellate tribunals 
but the UCMJ only restricts the civilian Court of Military Ap- 
peals and not the military dominated Courts of Military Review. 
These lower appellate tribunals can weigh evidence, judge the 
credibility of witnesses, decide issues of fact and determine 
the appropriateness of a sentence.'s' The disparity between the 
powers of these appellate tribunals caused some initiai skepti- 
cism about the potential influence of the Court of Military Ap- 

Court of Military Review factual determinations are  
binding on the Court,les however, the Court has proclaimed that  
i t  ia not always bound by a Court of Military Review charac- 
terization of a decision as fact.lno The nebulous distinction 
between questions of Inw and auestions of fact and the liberal 

the Depaihlent  eoneerned. As an exception B the Anality provieions of 
Article 76, Article 74 provide& tha t  a Secretary or his designee may remit or 
avspend ani sentence not approved by the President and may substitute an 
administrative discharge for B punitive discharge or diamiaasl. 

'See Qumn, United Stotsa C o w t  af Mil i tow  Appeals and Military Due 
Pmceaa, 36 Sr. JOBN'S L. Rsv. 226 (1961);  Address by Judge George Lati- 
me4 A m y  Judge Advoeatea Conierenee, September 2C-24, 1954. 

UCMJ, a1+ 6 l ( d ) .  
" I d . , a r t  6 7 ( e ) .  

U.S.C.M.A. 8 3 ,  26 C.M.R. S1S (1968). 
nUnited States e. Wiile 9, U.S.C.M.A. 62a. 26 C.M.R. 403 (1958) (con- 

eu~rence m government eaneeaaion of emor is not fact-finding), United 
States u. Hendoh 7 U.S.C.M.A. 429, 22 C.M.R. 218 (1956) (board df review 
finding ieseer included offense of AWOL in desertion wm bsaed on law and 
t h m  reviewable) i United Statea Y. Benaon, 3 U.S.C.M.A. 851, l e  C.M.R. 1M 
(1963) (board of review characterization of ruling on eentenee sia feet  not 
binding) ,  
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construction by the Court of its powers minimizes the signifi- 
cance of this limitation on the Court of Military Appeals. 

In determining the sufficiency of the evidence the Court first 
employed a "substantial evidence test" lol but shortly thereafter 
embraced a broader test: "[Wle must not reverse unless we 
believe that  reasonable men would be in accord in holding that  
a rational hypothesis other than that of guilty may be drawn 
from the evidence." loa Judge Brosman defended the utilization of 
the "reasonable hypothesis test" noting, 

In m y  event the VEW we take is the one we regard as demanded 
by the realities and neeessitiea of  the military judieiai system of 
which we are a part  In our opinion the adoption of m y  narrower 
eoneeptim would be ill emaidered and inappropriate to the mission 
of this Coun.- 

The Court wili not sustain a conviction based on suspicion, con- 
jecture, and speculation.zo* The Court has generally recognized 
its inability to weigh evidence and judge the credibility of wiL 
nesses *m but will weigh evidence to determine sufficiency of the 
evidence and will disregard testimony which is inherently 
incredible or manifestly unbelievable.20. Although the present 
standard for determining sufficiency of the evidence is inade- 
quately articulated, the Court of Military Appeals appears pri- 
marily concerned about the application of the reasonable doubt 
standard a t  courts-martial. A study of the 1969 term of the 
Court of Military Appeals finds the test "is not whether i t  was 
reasonable or likely that  the facts occurred a certain way: it is 
rather whether there was enough evidence so that  the court 
members could have determined them a certain way."soB This 

"United S t a h  Y. M e C n r y ,  1 U.S.C.M.A. 1, 1 C.M.R 1 (1951). 
-United States Y. O'NeaI, 1 U.S.C.M.A. 138. 147, 2 C.M.R 44, 54 (1952). 

Far B miticiim of the adoption of this test nee Gaulet, The United States 
Cwvt  of M d i t a r ~  Appeals end SuBcisncy of the Evidence, 42 G m  L. J. 10% 
118531. 
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concern sometimes leads the Court to determinations of fact 
under the rubric of sufficiency of evidence.los 

To exercise its statutory fact finding power in ruling on peti- 
tions for a new trial the Court of Military Appeals must be in 
possession of the record of trial a t  the time the petition is made.'xo 
In performing this judicial function the Court may appoint a ref- 
eree to investigate facts.D" The Court rules on relatively few 
petitions in a fact finding capacity but also rules on the legality 
of a Court of Military Review disposition of a petition for a new 
trial."' Before relief will be granted the petitioner must show 
that the basis for a new trial will affect the conviction and pre- 
vent an injustice.2xb For newly discovered evidence to provide the 
basis for a granting of a new trial it must indicate an injustice, 
have been discovered after trial or not discoverable a t  the time 
of trial with due diligence, have been admissible a t  trial, and be 
likely to produce a favorable result a t  a new trial?" If the petition 
alleges fraud on the court i t  must not have been known to the 
acaused a t  the time of trial?'r 

C. PREJUDICIAL ERROR 
Article 59(a) of the Uniform Code of Military Justice pro- 

vides: 
A finding or sentence of P courLmadiai may not be held ineormt 
on the pound of an error of law unleas the error m8terialiy 
prejudices the substantid right. of the peeused.'" 

This perpetuated the "harmless error rule" that was ennacted 
in the 1916 Articles of In explicating the rule the 1951 

I9 
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Manual for Courts-Martial drew from the opinion of Justice 
Rutledge in Kotteakos v. United States.*" In its third case The 
Court of Military Appeals applied this harmless error doctrine 
where the president of the court, after a plea of guilty, an- 
nounced findings of guilty without having instructed the court 
and without closing the court as required by statute."* Judge 
Latimer, writing for the unanimous Court, found no prejudicial 
emor because the accused had plead guilty, However, a few 
weeks later the Court carved out a significant exception to the 
restrictions of Article 59. In United Stat- V. Chy,l lQ a c o u h  
martial was closed after the introduction of evidence without 
the president having instructed the court members an the ele- 
ments of the offense, the presumption of innocence and the 
burden of proof where an accused had plead guilty to a uniform 
violation but had plead not guilty to a disorderly conduct charge. 
The Navy Board of Review affirmed the convictions since the 
evidence was of such quantity and quality to establish all the 
elements of the offenses and overcome the legal presumptions. 
The Court of Militnry Appeals citing Luas  also found no pre- 
judice with respect to the uniform violation. But the failure to 
give the required instructions for the disorderly conduct charge 
after a plea of not guilty was held error materially prejudicial 
to the substantial rights of the accused. Judge Latimer, writing 
for the unamimous Court, declared: 

There are certain standards in the military aeeuBptot+iBl system 
which have been specifically set by Congress and d i e h  we muat 
demsnd be observed in the trinla of military auenea. Same of 
these are more importsnt than others, hut 811 am af sumdent 
importance to be P aignifiesnt part of military law. We conceive 
these rights t o  mold into B pattern similar to that developed in 
federal civilian cases. For lack of B mere deseriptire phrase, we 
label the pattern as 'military due p r a e d  and then p i n t  YP the 
minimnm standards which are the framework for this concept and 
which must be met before the accused ean be legally mnviieted.' 

By fashioning the concept of military due process the Court 
had expanded the intended meaning of Article 59 but even this 
expansion did not satisfy Judges Brosman and Quinn. In United 

"'328 U.S. 760 (1946) .  See Legal and Legislative Basis for the Manual for 
Courts-Martial, United States, at 124 (1951).  

"'United States V. LUCPS, 1 U.S.C.M.A. 19, 1 C.M.R. 1'2 (1951) (citing 
Katteakas). 

'm 1 U.S.C.M.A. 74, 1 C.M.R. 74 (1961). T h i s  decision was noted famrahly 
in 50 Mrcm. L. Rsv. 1084 (1962); 21 N.Y.U. L. Rsv. 163 (1852); but was 
viewed unfavorably 8s net in accord with civi l  rden in 20, CEO. W u a .  L. 
R N .  490 (1952).  

='Id..  at 17, 1 C.M.R. 77. 
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States v. Lee zzz Judge Brosman proclaimed certain "creative 
and indwelling principles" in addition to the mandate of the 
code would prompt the Court to take corrective action. Five 
days later Judge Brosman labeled this concept "general pre- 
judice" in finding prejudicial error where the president of a 
court had usurped the function of the law member.'*' Judge 
Brosman reversed the conviction because the trial, 

diaciosed an inherently and generally prejudicial disregard for an 
important segment of the pmeednres deemed necessary by Con. 
gress. . . . To eondone the practices reflected in this record would be 
t o  invite subversion of -.hat we cannot eaeape regarding 88 an 
wernding poiicy of vital impon--8 'eriticai and bssie norm opere. 
tive in the area' of military justice?" 

The Chief Judge applied general prejudice in reversing a con- 
viction where the record of trial indicated tha t  the law officer 
had conferred with Court members in the absence of the accused 
and his counsei.z'6 The Court gradually discarded the notion of 
general prejudice but has maintained an expansive interpretation 
of ''error materially prejudicial to the substantial rights of the 
accused.'' *'& 
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If fundamental constitutional or codal righta have been violated 
the error will be prejudicial per se.**' In assessing errors of 
procedure, evidence, instruction, and cbnduct of parties the Court 
weighs the risk of the error influencing the Court members.'*' 
The concepts of plain error and cumulative error are also 
employed by the Court of Military Appeals in determining pre- 
judice. The wide ambit of prejudicial error is well exemplified in 
the rigorous and technical requirements for a judge's inquiries 
into a guilty plea and into an accused's understanding of his 
right to counsel.2'a Inasmuch as findings of prejudicial error 
encompass every phase and participant in the administration of 

"Sea e,#,, United State6 Y. Kaiser, 19 U.S.C.M.A. 104, 41  C.M.R. 104 
(1969) (failure of prosemtion to show proper Mirsnda warning) ; United 
Ftetes Y. Reynolds, 16 U.S.C.M.A. 403, 87 C.M.R 23 (1966) (inauRLeient Art. 
31 warning) ; United States  21. Mickel, 0 U.S.C.M.A. 324, 28 C.M.R 104 
(1968) ( r ight  to qualified eounsei a t  predrial  investigation) m d  eases eited 
therein. For B criticism of the COMA failure t o  follow harmless ermT guide- 
llm of Chapman *. C d d o m i g  386 U.S. 18 (1967) aee Brown, Mirondo 
Emom, A l w y r  Pvejudinai 07 Somelimea Homlrss?, JAG J., Sep.-Nou., 
1869, s t  51; Larkin, When i s  on_ Error Homleaa?, JAG J., Dee. 67-Jan. 68, 
at 65. 

-United States 0 .  Simpson, 10 U.S.C.M.A. 229, 27 C.M.R 303 (1969). The 
Court's teat for  prejudice on theae kinds of ermri is most difficult to artie- 
date although doubt tend8 to be resolved in favor  of the aecused. 

Plain error is t ha t  error raised on appeal by the Court of Military Ap- 
peala e.8 B resuit of its de nono review. It has been utilized in correcting fail. 
"re d military judge8 to give piiper instructions. U d t e d  States Y.  Pond, 17 
U.S.C.M.A. 219. 38 C.M.R 17 (1961); United States 1). Lell, 16 U.S.C.M.A. 
161, 36 C.M.R. 317 (1966) ; United States  v. Stephen 15 U.S.C.M.A. 314, a6 
C.M.R. 286 (1965). 

"The doctrine of cumulative error hsa been fiequentiy invoked 8ec e.#., 
United States Y. D o h ,  11 U.S.C.M.A. 476, 38 C.M.R. 274 (1968); United 
States 21. Yerger, 1 U.S.C.M.A. 288, 3 C.M.R 22 (1052). 

"United Statas Y. Care, 18 U.S.C.M.A. 636, 40 C.M.R. 247 (1969) (the 
Court will reverse a eonvietion unleaa the record indicates that  a judge per- 
sonally advised the aeeuaed of his waiver of the r ight  against  aelf-inerimins- 
tian, the r ight  to a trial of the faeta, the r ight  to eonfrontation by hia plea 
of gui l ty;  explained each element of the offense to the aeevaed and inquired 
of the aecmed whether he committed the mime in question). 

-United Staten U. Donohew. 18, U.S.C.M.A. 148, 39 C.M.R. 148 (1069) 
( the Court d i  reverse unless the record of trial indicates t ha t  the military 
judge made B detailed inquiry into the accused's understanding of hia r ight  
to c o m s e i ) .  Qulif led in United State8 Y. Turner, 20 U.S.C.M.A. 167. 43 
C.M.R. 7 (1970) ( fa i lure  ta advi.o accused tha t  if he retained e~vilisn coun- 
Bel L e  detailed military counsel could continue in the eale not error). 
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military justice the meaning and application of prejudical 
error has engendered discussion and criticism of the C o ~ r t . ~ "  

THE COURT OF MILITARY APPEALS 
During the 19th century courts-martial were guided by the 

trial judge advocate and the president of the court. Occasionally, 
authorities on military law such as DeHart,*lS Winthrop,*" and 
Davis li9 were consulted by commanders and the court, but gen- 
erally rules of evidence were loosely followed and the elements of 
offenses undefined. Courts-martial under the early Articles of 
War were essentially non-judicial and non-adversary proceedings. 
In 1916 Congress expressly authorized the President to provide 
for rules of procedure and evidence to be followed in courts- 
martial.zs' The resultant Manual for Courts-Martial k a m e  the 
"Bible" for all parties to a court-martial.aPs Article 36 of the 
UCMJ continues this executive power providing: 

D. EXECUTIVE POWER OVER COURTS-MARTIAL AND 
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(8 )  The procedure, including modes of proof, in eases before 
CoYrtSmaTtiBi, courts of inquiry, military eommissiona, and ather 
military tribunals, may be prescribed by the  President by regula. 
t i m a  whieh shall, SO far  PJ he deems practicable, apply the principles 
of law and n l e a  of evidence generally recognized in the trial of 
criminal casen ~n the Cnited Stales distFiCt courts, but whieh may 
not be contrary to or ineoneiatent with this code. 
( b )  All rules and reguistione made under this article shall be 
uniform insofar BJ practicable and shall be reported to the Can. 

A committee of military officers from the three services drafted 
the rules and regulations and they were promulgated as the 
1961 Manual for Courts-Martial.Z'Z As could be expected, the 
Manual did not anticipate every contingency. Although re- 
cognizing that the exercise of Presidential authority under Ar- 
ticle 36 has the force of law,"d the Court of Military Appeals 
unhesitantly assumed the authority to interpret the Jlanual and 
to make rules where the Manual was silent. Noting that Article 
36 directed the President to federal court practice, the Court 
looked to federal decisions to determine the qualification of a 
non-religious witness where the Manual gave no guidance.B" 
Among the instances the Court had to consult federal practice 
included the doctrine of waiver?" the commenting on evidence 
by the law and the rules on multiplicity.*" The Manual 
wan also found inadequate in providing guidance on instruc- 
tions.Z'B The Court soon found that the Manual not only contained 

gress." 

'I UCMJ, art 36. 
"'Legal and Legidatwe Baais fa r  the Manvai for  Couh-Mar t ia l ,  United 

'"Exec. Order No. 10214, 16 Fed. Reg. 1303-1419 (1951) 
"'United States*.  Smith, 13 U.S.C.M.A. IDS, 82 C.M.R 105 ( 1 9 6 1 ) ;  United 

States 21. Viillyienor, 6 U.S.C.M.A. 3, 19 C.M.R. 129 i IS55);  United State Y. 
Lueas, 1 U.S.C.M.A. 19, 1 C.M.R. 19 (1951). 

*United S t a b  Y. Sioaes, 1 U.S.C.M.A. 47, 1 C.M.R 47 (1951). 
United States Y .  Dupree, 1 U.S.C.M.A. 686, 5 C.M.R. 93 (1961) 

(wsaiuer of unlawfully wined evidenec); United States 2. Bodenheimer, 2 
U.S.C.M.A. 130, 7 C.M.R. 6 (1953) (Waive? of request for severance in eam- 
mon t i i d 1  : United States U. Kreitzer. 2 U.S.C.M.A. 284. 8 C.M.R. 84 (18531 

States (U.S. Gov't. Print .  Off. 151). 

C.M.R. 36 11953) (definition of involuntary manaiavkhter found inauEhent ) .  
Instructional errms were, and remain, B major contributor to findink. of 
error by the Court. For  B catalogue of the Court's deemions and B referenee 
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gaps but t ha t  some provisions were in confiict with the UCMJ and 
the Constitution. A Manual paragraph purporting to authorize 
confinement on bread and water for greater than three days in 
addition to B punitive discharge occasioned the first invalidation 
of the 1951 Manual by the Court of Military Appeals.*'s The 
Court subsequently overruled Manual provisions concerning the 
right against self-incrimination.lsa the legality of sentences.l" 
and the conduct of courts-martial,'6* 

United States v. Cothern116 and United States v. Rinehart 
illustrate the dramatic impact on military justice of the Court's 
overruling the Manual. In Cotkern the Court of Military Appeals 
rejected the long-standing practice of inferring desertion from 
only a prolonged absence without leave. This decision greatly 
changed the burden of proof required of the government to  ob- 
tain a conviction of desertion.sJJ In Rinehart, the practice of 
court members using the Manual during a court-martial was 

a5 
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forbidden. In the opinion of the Court, Judge Ferguson cited 
the danger of court members untrained in the law indiscriminately 
using legal materials, the invalidity of many Manual provisions, 
and the significance of the role of the law officer aa the basis for 
the decision. Anticipating the reaction to this sharp break with 
tradition Judge Ferguson stated: 

We are fully w a ~ e  tha t  the change in the ~ y ~ i e m  of mili tmy 
law aeessioned by this decision represents B eubstantiai departure 
from prior eelvice practice. Hairever, -e  cannot but feel tha t  
such change w _ a ~  imperatirely needed if the system of mili tsly 
law IS TO assume and mamain  the hlgh and respected place tha t  
it deserves ~n the juriaprudenee of our free society."' 

This decision, and others overruling or substantially modifying 
the Manual, did indeed precipitate unfavorable reaction from 
the military and traditional military law theorists.9s~ The Court 

LL.B , O m v e m t y  of Michigan, 1913: pnxate  practice, 1913-29: circvit 
judge in Micigan, 1929-48; O.S. Senator from Michigan, 1943-69: LL.D., 
Unlvermty af Mxhlgan, 1951; Ambassador to Philippines, 1965.56; 8smciste 
judge, U.S. Court of Military Appesla, 1956-1971: Senior Judge, 1 May 1971 
to present. (The  "i~bersl" on the present Court.) 

"United States Y. Rinehart, 8 U.S.C.M.A. 402, 408, 24 C.M.R. 212, 218 
(19571. The case was favorably noted in 72 HAW L. RN. 388 (19681. 

"The Powell Report, eupio note 3, recommended sweeping changes in the 
administration of milltar) justice which were designed, I" par t ,  ta reverge 
certain decisions of the Court  of hli i i tarr  Appeals. The Powell Report 
opined tha t  the Court's overinling and modification of Manual p m v i m n i  
was causing undue instabll i ts  in mditars  justice and therefore svggested 
tha t  Article 36, OCYJ, be amended t o  make Presldenrial rule-makmg bind. 
ing on Pppl la te  tribunals. I d .  a t  193-195. An article cited by the Powell 
Report as B i ~ u r e e  fa r  i ts  findings and recommendations was extremely 
critics1 of the Court  fa r  ignoring the inherent and statutory authority of 
the Preaidenf observing 

"Each of the decinianr referred to has. by invaiidatmg a particular 
regulation, weakened the good order, morale, 01 discipline of the 
armed farces. . . . The belief tha t  many rep is t ions  are invalid 
greatly redveer the apparent risk of punishment Certainly of pnn- 
ishment. The growing uncertainty encourages wrongdoing, as well 
8 s  liromoting eonfudon in the administration of mditaly wr txe ."  

Frateher,  P r e n d m h a i  Power to Rsrulote Mditand Justice A C n t m l  Evol- 
unlran of the Dsdaione of the Cowl of Mt1it.w Appeab, 34 N.Y.C. L REV 
861, 889.90 (1959). The Court's rule-making was a160 erltlcired ~n Rich- 
ardson A S m i  o i  W w  end the L 'mfonn  Code o i  Mdiiew Justtoe, 47 ABA 
J. 792 (1'361J (eomplalnlng tha t  formidable bods of C B S ~  law created by 
COMA would make the U C M J  unworkable m w a r t m e ) ,  Wood, The Rule. 
.Ma!dw Pmoer, 1983 (unpublished theais presented t o  The Judge Advocate 
General's School, Charlotteavilie, VirglmaJ (observing tha t  much of the 
Court's miahandlim of  Manual ~ iovis lons  stemmed from the faliure t o  din- 

~ ~ .~ ~. 
t ingush  between sibatantwe and praeedursl rnlea and labeled the President 
not COMA, the "Supreme Court of Mibtary Law") ; gee also notes 279, 28; 
infro. Not si1 commentators vierved the Court's construction of the Manna1 
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of Military Appeals was castigated for  usurping Presidential 
authority and for  causing instability in military law. However, 
the Court weathered the brunt of that  wave of protest and has 
continued to interpret, construe, and overrule Manual provi- 
sions.zme 

E. INHERENT POWERS OF THE COURT OF 
MILITARY APPEALS 

In fulfilling what was perceived as a congressional mandate 
the Court of Military Appeals not only expanded its statutory 
powers but also assumed "inherent powen." The Court pro- 
claimed early that  its duty was to see that  courts-martial were 
conducted fairly and that  it possessed the authority to super- 
vise and regulate the law officer and the court members.z" In 
addition. the Court declared that  it would intervene whenever i t  
was necessary to prevent a miscarriage of justice or to presewe 
the integrity of court-martial proceedings.*an Under the inherent 

Status end the Effect a f  D e o i a m  of the Unzted Stotes Covrt of rMilztwli 
Appeais, 23 FORDHAM L. REI. 323 (19i4) (noting tha t  mili tary law h& 
come of age  vnder the UCMJ and COMA); Feld, Courts-Martiel Proctios '  
Soma Phoees o f  P r e t m l  Procedure 23 BROOKLYN L. m. 25 il956l i s w .  
seating tha t  the Court  be exp~ess ly  ;ranted rule-mak& a i thdr i ty) .  Judge 
Quinn has commented on the relationship between the Court of P l l i t a ry  
Appeala and the Manual in Quinn, Courts-Martial  Practice '  A Vzeu, t ram 
the Top. 22 HASTIICS L. J. 201 (1971). 

United States Y. Hiae, 20 U.S.C.M.A. 3, 42 C.?.LR. 195 (1970) 
(pars .  14th of the 1969 Manual cannot operate retroactively);  United 
Stat.% Y. Faddis, 18 U.S.C.M.A. 577, 40 C.P.R. 89 (1969) (notwithstanding 
para  1276 a Bentence of total  forfeiturea and confinement for m e  year with- 
out punitive discharge is B p m p e i  sentence) ; United States $. Metcalf, 16 
U.S.C.P.A. 153, 3s C.hI.R 309 (19661 (inatruetlons on riot m p a m  IS& 
of  1951 Manual were found deficient) ; United States V. Bernacki, 13 
U.S.C.M..4. 641, 33 C.M.R. 173 (1963) ( p a r a  1886 entitled to emelderation 
but not binding as an interpretation of a statute: COMA rejected ~ t e  defi- 
nition Of "willful" in regard to damaging personal property).  The Manusi 
has been revised to reReet the changes prompted by the decisions of the 
Court  of Military Appeala, the Military Juatlee Act of 1968, and other 
PIoPoBsis suggested by the working group to revise the Manual established 
by the Judge Advocates General on December 7 .  1965. The current Manual 
for Courts-Martial 19 Exec. Order No. 10,214, 3 C.F.R. 408 (1970). FOT an 
explanation of changer. see Anaiysts of Contents, Manual far Cou?ta.Mortd, 
United States, 1968.  Reuiaed Edifzon (DA Pam 27-2, Ju ly  1970). 

'United States 1 / .  Clay, 1 U.S.C.M.A. 14, 77, 1 C.M.R. 74, 77 (1951). 
"United States 2). O'Neal, 1 U.S.C.M.A. 158, 144, 2 C X R  44, 50 (1952). 

See olao Miller, Who Mode the Luw Ofiioer a "Fedwd Judge?",3 MIL. L. 
REV. 39 (1959).  

"United States 11. Drexler, 9 U.S.C.M.A. 405 408 26 C.M.R. 186, 188 
cisssi: United statea Y. ~ o u i e ,  9 U.S.C.U.A. h s ,  iaz, 2s C X R  8, 12 

87 

(1958). 
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powers the use of the Manual a t  trial waa forbidden*" and 
non-lawyer participation in general courts-martial was prohi- 
bited.18' Despite the lack of statutory authority the Court has, 
on occasion, acted in a sentencing capacity.Pd' In ib effort to 
insure fairness in military justice the Court has broadened the 
scope of Consideration of matters outside the record of 
A preferred position has been given to insanity issues.*" The 
providency of a guilty plea and the adequacy of counsel,*'s 
the fairness and impartiality of the staff judge advocate's pre- 
and post-trial advice,s.Y and the allegations of unlawful com- 

X'United Statea II. Rinehart ,  8 U.S.C.M.A. 402, 24 C.M.R. 212 (18171. in 
promulgating this iule the Court employed the extraordinary procedure of 
ailowing the service 30 day$ in which to implement the rule. This 30 day 
rule was mbsepuently followed in United States D. Donohew, 18 U.S.C.M.A. 
148, 38 C.M.R. 49 (1868) (entabiishing principles for  inquiTy into under. 
standing of right to counsel) and United Statea I. Care, 18 C.S.C.M.A. 
536, 40 C.M.R 247 (18681 (outlining guidelines for mquiry intc providemy 
Of gViltY Plea). 

-'United States Y .  Kraakouskas. 9 U.S.C.M A. 607, 610, 26 C.M.R. 387, 
380 (1858) (eoneluded tha t  "in order to promote the best interest. of mili- 
t a ry  justice, i t  1% imperative tha t  only qualified l awyen be permitted to 
practice before B general court-martial"). See, Military Justwe: A New 
Attempt to  Advance lndiaiduol Riphta, 1858 D u m  L. J. 410. 

'"The Court  has ordered eharges dismissed where records of t ? id  nomaliy 
would have been remanded where under the circumstances "no useful pur- 
pose i s  served by eontinning the proeeedings." United States %. A d a m  20 
U.S.C.M.A. 673, 44 C.M.R. 3 (1811); United States U. Fortune, 20 U.S.C.M.A. 
283, 43 C.M.R. 133 (1871); United States 1). Ervin, 20 U.S.C.M.A. 87, 42 
C.M.R. 289 (1870); United States II. Conrad, 16 U.S.C.M.A. 438, 36 C.M.R. 
441 ( 1 8 6 5 ) .  Cnrted S ta teav .  Lyon, 15 U.S.C.M.A. 307, 35 C.I .R.  278 (1865) 
Also, a board of review reaaresament of a sentence wm undisturbed although 
the  Court  =instated B eonvietion for desertion in United States 1). Bateon, 
12 U.S.C.M.A. 48. 30 C.M.R. 48 (1960) However, the Court har also not 
remanded eases for  sentence reconsideration a f te r  finding signlfieant error 
in sentence mrtructiona, see s.Q., United St 
26 C.M.R. 416 (18581 i United States Y. 
C.M.R. 449 (1958) (Fergusan dissenting). 
pressed e m e e m  over the severity of senten 
6 C.S.C.M.A. 274, 18 C.M.R. 400 !I8661 !Judges Broeman and Latimer 
strongly recommended clemency fa r  petitioner who had been sentenced to 
42 yearn confinement for 3 burglary affenaes, indecent asnault, and taking 
indecent liberties with D female under 1 6 ) ;  United Stater Y. Marshall, 2 
C.S.C.M.A. 64, 6 C.M.R. 64 (1852) !Court o w x d  tha t  the death penalty 
W P I ~  Inspgropriate for  the rape C O ~ Y I C ~ ~ D ~  i t  found legally sumdent ) .  

'-Adamkewicz, Appdlate Camidimhan of ,Matters Ouiirde the Reoard of 
Timi ,  32 MIL. L. RN. 1 (18661. 

"'E.&, Umted Statea Y. Carey, 11 U.S.C.M.A. 448, 28 C . I . R .  258 (1960): 
United States II. Burns, 2 U.S.C.M.A. 

-E.& United Statai Y. Care, 18 U. 
United States Y .  U'illiama, 16 C.S.C.M 

-E.&, United States II. Huff, 11 U. 
United States V .  Allen, 8 U.S.C.M.A. 604, 26 C.M.R. 8 (1851) 

"'If the staff judge ndvocate'a advice ha ' ' ermne~u~/ ,  madequate, or mia- 

ea 
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mand infiuence *,I can be raised for the first time on appeal. Per- 
haps the most striking power assumed by the Court of Military 
Appeals was the capacity to issue writs in aid of its jurisdiction 
although this w w e r  has been of limited usefulness.*'* These 
assumed inherent powers not only manifest the judicial activism 
of the Court of Military Appeals but also indicate certain struc- 
tual deficiencies in military justice 

leading, the subatant id  rights of an accuaed may be affected." United State8 
U. Rivela, 20 U.S.C.M.A. 6 ,  7, b2 C.M.R. 198, 194 (1870) and e a r n  cited 
therein. 

"'United States Y. Shepherd, 9 U.S.C.M.A. 80, 25 C.M.R 352 (1968); 
United States 8.  Hawthorne, 7 U.S.C.M.A. 29s. 22 C.I.R. 8s (1968); United 
States  U. Fer-an, 6 U.S.C.M.A. 68, 17 C.M.R 68 (1854). In I T  U.S.C.M.A. 
147, ST C.M.R. 411 (1967). the court estoblkhad a procedure for determin- 
ing allegations of command influence 

'In United S t a t e s * .  Frimhkolz, 16 U.S.C.M.I.  160, 36 C.M.R. SO6 (19661, 
the Court declared itself B "court of the United Sts te l"  within the ambit of 
the Ail Wri ts  Act, 28 U.S.C. 5 1651(81 (19MI. Judge Br08man as early ~1 
1954 had opined tha t  the Court  pomessed extraoidinary powem United 
States V. Ferguam, 5 U.S.C.M.A. 68, 17 C.M.R. 68 (19541. On two other 
~eeasiona the Court, withovt deciding if i t  psnesaed power to act  on a writ  

af ter  finding no basis for relief. United 
182, 27 C.M.R 854 (1969);  United Statea 
.R. 70 (1868). The Army Court of Military 

Re?iew in United States 9. Draughon, (ACMR, 20 Mar. 1870). declared tha t  
i t  possessed the power to g r a n t  extraordinary relief. For comment on the 
alisumptmn and utility of the extraordinary wri t  power, m e  Everett, Collat 
erd Attack on Courte-Ma7tid Convietiow, 11 A.F. JAG L. RN. 399 (1969) ; 
Grafmsn,  E z t m o d i n n n d  Reliei and the United States Court of Military 
Appeele, 24 JAG J. 61 ( 1 9 6 9 ) :  Rankin, The All Wtita Act and the Militand 
Judicial Sy8ts.n. 53 MIL. L. Rm. 103 (1971). 

'"ANNUAL R E ~ R I ,  1870, a t  16. indicates t ha t  through June 30. 1970, relief 
had been granted in only two eases out of 167 that  had been nsaigned num- 
bers an the Miscellaneous Docket of the Court. However, research has pm- 
dueed the following inatenee8 in  which relief W B ~  granted. Maze 8.  United 
States  Army Court of Military Review, 20 U.S.C.M.A. 599, 44 C.M.R. 29 
(1971) (en bane deemion of the Army Court of Military Review reversed, 
as United State8 0. Chileate, 20 U.S.C.M.A. 285, 42 C.M.R. 125 (1971) BP- 
plied retroactively); Pet ty  2 ) .  Convening Authority, 20 U.S.C.M.A. 458, 43 
C.M.R. 278 (1971) (Article 32 enjoined because of improper w i t h d i a i s l  of 
charges f rom a special wurt-mart ia l ) ;  Collier 21. United States, 19 
U.S.C.V.A. 611, 42 C.M.R. 11s (1870) (resci8sion of deferment of confine- 
ment held an abuse of discretion where _le reason was B change of eom- 
manderel ; Zamora 2). Wmdaon, 19 U.S.C.M.A. 403, 42 C.M.R. 5 (1870) (gen- 
em1 eourt.martis.1 enjoined because of lack of jurisdiction over civilian I" 
Vietnam);  Fleiner 9. Koeh, 19 U.S.C.M.A. 6SO (1969) (O'Callahan claim of 
iaek of jurisdiction sustained) ; Jones Y.  Ignatius, 18 U.S.C.M.A. 7 ,  39 C.M.R. 
7 (1858) (eonvemng authority's commuting bad eonduet discharge adjmdged 
by special e w r t - m a r t i d  to additional confinement and forfeitures beyond 
8ix months held u n l s ~ u l ) ;  United States Y. Boarda of Review, Naa. 2, 1, 4, 
17 U.S.C.M.A. 150, S7 C.M.R 414 (1967) (request by g o v e m e n t  granted to 
vacate Board decisions in order ta follow Dubny guidelines for  inquiry into 
command intluenee), 

. 

. 
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IV. SUMMARY AND CONCLUSIONS 

Since its establishment over 20 years ago the United States 
Court of Military Appeals has been a positive and powerful 
force in the administration of military jimtice. By the protection 
and expansion of its jurisdiction, the broad construction o f  pre- 
judicial error, the unhesitant interpretation of the Manual for 
Courts-Martial. and the assumption of inherent powers, the 
Court of Military Appeals has supplemented the constitutional 
powers of the President and Congress in governing, regulating, 
and disciplining the armed forces. Decision making by the Court 
has, in the wards of the late Judge Brasman, indeed been freer 
than most tribunals.z-' Although drawing from the full spectrum 
of legal sources z s  the judges have relied heavily on congressional 
intent in their decisionmaking prccess 

The Court ,  since I t s  creation in 1061, has been required to interpret  
t h e  Code and to enforce i t s  p r ~ v i ~ m n e  according ta the intent of 
Congress. This intent was t o  establish B complete, fair, and m -  
partial judicial Bystem I t  must be noted tha t  the Court in i ta  
daily aork  hss  never last  eight of this goal "' 

Unquestionably, the Court of Military Appeals was a revolu- 
tionary addition to military justice. A leading contemporary cri- 
tic of military justice has observed that the Court "only provides 
a limited remedy for servicemen, but i t  has accomplished mare 
reform in the field of procedural due process than all the prior 
congressional codes put together." *-  The Court has brought 
sophistication, if not civilianization, to the court-martial pro- 
cess. 

The efforts of the Court of Military Appeals ta upgrade mili- 
tarv iustice have orovoked Drake Ira as well as criticism.*.' An . .  
" Emmen,  The Court Freer Than Most, 6 YAXD. L. REV. 166 !I9531 
"See Zaghby, I s  There A Military Common Law o i  Cnmes. 27 MIL. L. 

Rm. 75 (1966) !an examination of the s o u m i  of Ian, uahzed by COXA 
in homicide, b e l  crimes, crimes against  p m p e t y  and crimes againit the 
peraonJ 

*" 1 9 6 7  AZXLAL REPORT a t  33-34. - S H r n M I N ,  C,"ILI*~lz*nos,  s t  51. 
"lSes, e . ~ . ,  Emmm, h l l ~ i r u l ~  JLSTICE IN THE ARMED FORCES OF TRE 

UPITED STATES ( 1 9 6 6 J ,  Fed& Amellair Reriew in the lilztary Justice 
System, 16 FED. Em J. 399 (19661; Finan and Vmbsch, The Court of .Mdi- 
tory A p p ~ m l i  and the Brll of Righta:  A S e w  Looh, 36 GEO. WAS". L Rrv. 
436, 446 ( 1 9 6 7 ) ;  Walker. An Eduetzan of the United Slates Court of Mdi- 
twy Appeele, 4s Nw. U. L. Rm. 714, 733 (1954) : Note, Se7 ihsnan  m Ci. 
uilbn Courta, 76 YALE L. J .  380, 390 (1966). 

' .*See, e.#., Awns. New Light on the L e ~ d a t i v e  X ~ s t o r y  of Desertion 
Through Fwuduleni Enlistment The Declme of the L'mird Stotea Couri 
a/ Mzlitary Appeole, 46 MIXN. L. m. 69 i1961) ( the  moat IibDlava Indict- 
ment of COXA attacking not only results but the quality of the Caurt'e work 
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activist tribunal, its opinions do suffer somewhat from a lack 
of consistency and may be criticized for being both too coarse 
and too technical. In view of the traditional command control 
over military justice and the limited review of courts-martial 
prior to  the Uniform Code of Military Justice i t  was not surpris- 
ing that  early decisions of the Court were not warmly received 
within the military establishment. Although it is beyond the 
scope of this present endeavor to detail fuily the conflict between 
the Court of Military Appeals and its constituents some insight 
into that  conflict is necessary to appreciate the significance of 
the Court's work. Soon after the effective date of the UCMJ com- 
plaints about excessive appellate delays and warnings about the 
breakdown of military justice in time of war were again sounded.*'0 

Military displeasure with the activism and decisions of the 
Court is evident in annual report8 sent to Congress by the Court 
of Jlilitary Appeals and the Judge Advocates GeneraI.li' Disen- 
chantment with specific cases and differences in recommenda- 
tions to Congress erupted in 1960 with the pubiication by the 
Army of the Powell Report.*'* This report not only criticized 
produet) ; Frateher Pmsuientmi Power to Regulate Mditary Justzw: A Cdt 
i d  Study o j  ihe bensions o j  the Court of Mditaw Appeals, 34 N.Y.U. 
L. RN. 861 (1959)'  Note Servicemen's Rtghts 64 CULUDI. L. REI.. 127 
(1964) (very crit& of Court% usurption of 'executive and legislative 
power).  Naturslly,  military legal journals contain comment and analysis of 
the Court'a work. A f a n  insight into the reaetlan of m i i i t a q  legal Practl- 
tmners may be obtained from reading A Symposzum on .Military Juetioe, Thhe 
L'nyom Code o j  ;Military Jutice,  1951.1961, 12 \IIL. L. Rw, 1 (1961). 

YSee, e.g. 1 4  E 1 ANNUAL Repom a t  21-22 29 51-55 (reparta of the 
Judge Adv&ca General) ; "Serap Justice Cdde, 'Senices Urge:  Judges 
Pmmise a. Fight," Navy Times, June 11, 1956. The Judge Advocate General 
of the Air Force, Major General Harmon, was a mast V ~ Q I  opponent of  ap- 
pellate rewew vnder the UCMJ and before a meeting of the Judge Advoeatea 
Assmiation on August 17, 1954, entired appellate delay and costs calling for  
B reinstitution of the Elatan Act. Such setion w a d d  have meant the demise 
of COMA. Harmon, Progress Under the Cnijom Code, JUDOE ADVOCATE 
JOURNAL, October 18. 1954, a t  10. For rebuttal to General Harmon, see re- 
marks of Judge Latimer reported in A n n u l  Meeting, J U ~ E  AOYOCATE 
IDURN&, October 18, 1954, a t  3 :  Shine, Fallanous Attacks Against the Code, 
JUWE ADVOCATO JOURKAL, July 1955. a t  1. 
"'UCMJ art. 8 l ( g l .  See supra natea 108, 130, 174. 
"See  augru note 3. This report was a maaswe study of the problems in 

the administration of mili tary justice 8s seen by the ''ussrs" af the UCMJ. 
The Committee was composed of Lieutenant General Powell, Ms io r  Generals 
Bush, Harris, Hiekman, Lincoln, Westmoreland. Essley. snd  Brigadier Gen- 
erals Hadaan and Decker. The report was subsequently endorsed by the Sec- 
retary of the Army. The pmient  Army Chief of Staff has recently embraced 
the philosophy of the P a w l 1  Report in Westmareland, Militow Jutice-A 
Commander's Vzowpaini, 10 AM. CRIM. L. REV 6 (1911). The 1960 Annual 
Report contained no Joint Report to Congress by COMA and the Judge 
Advocates General owing to the idedapieal schism caused by the Powell 
Report. 

. 
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specific decisions of the Court of Military Appeals but also 
sought to change the character of the Cour t  Remedial legislation 
was proposed to  narrow the concept of prejudicial error, to make 
the  Manual binding on appellate tribunals, and to add two mili- 
tary members to the Court of Military Fortunately, 
Congress enacted few of the Powell Report recommendations *I4 
and military criticism of the Court has subilided."j 

This article has been largely descriptive, outlining the power 
and jurisdiction of the United States Court of Military Appeals 
and demonstrating the interaction between congressional enact- 
ment, executive implementation and judicial decisionmaking. 
After a turbulent first decade the Court has maintained its role 
88 a prime mover in the development and administration of 
military justice. The future of the Court is, however, clouded.s?B 
The Court of Military Appeals may have fully expanded its 
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present statutory power and jurisdiction and may have exhausted 
the past-war congressional mandate to  upgrade military justice. 
The Uniform Code of Military Justice remains the touchstone 
of military justice and executive rule-making may modify some 
Court decisions. Further examination of the decisions and strue- 
ture of the Court may very well reveal a need for revitalizing 
the United States Court of Military Appeda. 
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EVIDENCE AND THE ADMINISTRATIVE 
DISCHARGE BOARD* 

By Captain Jack Finney Lane, Jr:' 

Increasing controversy has surrounded the military ad- 
ministrative dischwge procedures. Opponents of the pres- 
ent system c k i m  that a servioemcn can be stigmatized fo r  
life a6 the result of a pmcedumlly unfair hearing. The 
author ezamines these procedurd and evidentiary cha2- 
lenges in light of presently proposed l egda t i ve  reform. 
H e  concludes that changes w e  necessary to insure de- 
t emh%t ione  fair to both the military and the individual 
servzceman. 

I. INTRODUCTION 

The power to discharge enlisted men has generally been left 
to the discretion of the Secretary of the service concerned, based 
on a broad authority granted by Congress.' Thus, the law of 
administrative discharge is found in seeretarial regulations 
limited only by a Department of Defense directive which pre- 
scribes uniform minimum service guidelines.% The system came 
under fire when Chief Judge Robert E. Quinn of the Court of 
Military Appeals stated that he was aware of instances in which 
the administrative discharge system was being used by the 
services to circumvent the judicial safeguards of the Uniform 

*This article WBB adapted from B thesis presented to The Judge Advocate 
General's School, U.S. Army, Charlotteaville, Virginia, whiie the author  we.1 
a member of the Nineteenth Advanced Course. The opinion8 and e o n d u ~ i o n s  
presented herein m e  those of  tho author  and do not necessarily reprerant 
the v i e w  of The Judge Advocate General's School OT any governmental 
agency. 

* * J A W  U.S. Arm?; Inatruetor, Civil Law Division, The Judge Advocate 
General's Sehool. B.A.. 1963, University of the South. Sewanee, Tenneaaee; 
LL.B., 1966, University of Virginia: member of the bars  of the Supreme 
Court of Appeals of Virginis. U.S. Diatrict Court, Weitern District of 
Virplnis, United States Court of Military Appeaia, Court of Military Re- 
view, and the United Statea Supreme Court. 

' S S P  10 U.S.C. B 1169 ISupp. IV, 1969); Umwrasi Military Training Q 
Service Act. 8 ( I b j ,  50 U.S.C. App. I 454lb) (19M1. 

' T h e  Current regulator? proviiiona are found in Army Reg. NO. 636-2W 
(15 Jui. 19661, Army Fag. Ne. 636-2W (16 Jul. 18881, and Army Reg. NO. 
636-212 (15 Jul. lsB8j. Special provisions eoneernlng conmientiow objectom 
are found in A m y  Rez. No. 836-20 (31 Jui. 1970). 

'Department  of Defense Directive 1332.14 I20 Dee. 1966). 
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Code of Military Justice.' This statement prompted congressional 
Consideration of the administrative discharge during the 1962 
military justice hearings and the introduction of legislation by 
Senator Sam J. Ervin (D-NC) the following year.' The Secre- 
ta2y of Defense responded to this concern by issuing a new di- 
rective which increased the rights of a serviceman in a, discharge 
proceeding and provided the procedural guidance previously lack. 
ins.' Further congressional hearings dealing with the rights of 
servicemen were held in 1966 which resulted in a new and more 
detailed bill authored by Senator Ervin the next year.' 

This congressional interest prompted considerable discussion 
of the administrative discharge system.'Y A Special Committee an 
Military Justice of the American Bar Association recommended 

'United Statea Y. Phipps, 1 2  U.S.C.M.A. 14, 30 C.M.R. 14 (1860). Judge 
Quinn stated: "I am also aware of eireumatanees tending to indieste tha t  the 
undesirable discharge has been used 8 8  a subiti tute for a. court-martial, even 
i n  deprivation of an aeeued'a rights under the Uniform Code of M i l i t a ~  
Justice, Herever, the remedy for thia trovblesDme situation rests ~n the 
handa of Congress." I d .  a t  16. Judge Quinn eonflrmed his opinion during his 
testimony during the Senste committee hearings in 1962. Hearinge on Con- 
s t i l u t i m l  Rights  o i  Mditaw Personnel B e / m  the Suboomm. 0% Camtitu- 
l i d  Rights 0 1  tho Senate Cam. on the Jud-w, 87th Cang., Id Seas. 
178 (1862) [hereinafter cited 8s 1862 Heoringal. 

'Id. s t  2. 
'Senator Ervin's proposals-for iegiaistive changer in the discharge system 

were contained in  severs.1 of the eighteen biila he introduced concerning 
military justice. 5.2001-18, 88th Cong., 1st  Seas. (1863). 

'Canpave Department of Defense Directive 1532.14 (20 Dee. 1865) wrth 
Department of Defenae Directive 1331.14 (14 Jan. 1859). The new directive 
made representation by lawyer-counsel mandatary,  with few exceptions, while 
the previous regulation WBB very rmmissive as t o  the requirement tha t  emn. 
ael ahodd be a lawyer. The sections on board procedures, forme? jeopardy 
and review action were greatly expanded, with ineleased limitations placed 
an commanders. 

' J o i n t  Haoringe on S.745 (and other h l l s )  Belo78 tkr Suboomm. on Con- 
e t i t u t i d  Rights  a/ the Ssnolc Camm. on the Judidow and the Special 
Suboom.  a/ tha Senate Comm. o n  A m e d  SeirDsa. 88th Cong., 2d Sess. 
( 1 ~ 6 8 1  [hereinafter cited a3 IS66 H e n d w a ] .  

S.2Wg. 00th Cong., 1st  Seal. (18671, reintroduced with ehangea BI S.2241, 
8Pd Cong., 1st  Seas. (1871). Senator Ervin's hili proposes a new chapter to 
Titie 10, United Stater Code, containing twenty-nix seetmna. The hili would 
establish an entire statutory diacharge %atem from jurisdiction through final 
review, m t h  little discretion vested ~n the Secretary. An identical bill T V ~  

introduced in the House by Rep. Roman h e i n s k i  (D-Iii.1, H.R. 8916. .92d 
Cong., 1st  Seas. (1871). 

' # S e e  Lynch, The Admmletrative Dischoipe'  Chanpes Needed?. 22 MAIXE 
L. Rw. 141 (1810) ; Everett, Mditary Admmiatrotzas Disohwpea-The Pen. 
ddum Swings 1960 DUXE L. J. 4 1 ;  Dovghertp and Lynch, Admmiatrotive 
Diathorgea' Militow Justice*, 33 Gm. WAS". L. Rm. 498 (1966);  Powers, 
Administratius Due P ~ o e e a a  in Miiitavy Proccedinga, 20 WASR. B LIZ L. 
m. 1 (186s). 
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minimum standards in 1968." These recommendations were later 
used as the  basis for "opposition" legislation introduced by Repre- 
sentative Charles E. Bennett (D-Fla.),l" This bill, like the ABA 
recommendations, is general in scope and places few limitations 
on the discretion of the Secretary.'j 

The Ervin bill, with its more specific provisions, provides 
the best vehicle for discussion of changes in the administrative 
discharge system. Because the bill covers the entire system, any 
study in depth must concentrate an only a portion of the bill. 
Due to the rather serious indictment made against the field board 
of officers by various witnesses during the congressional hear- 
ings," this article will examine the issue of evidence and related 
problems in the board of officers, drawing upon case law and 
civilian administrative law parallels for  analytical purposes. In 
making this study, it must be remembered, that  the Ervin 
bill concern8 itself solely with the undesirable diacharge certifi- 
cate. the most severe of the administrative discharges.'s It must 

" R i p w t  o i  the S p e n d  Committee on  Milztary Jurtice, OS A.B.A. Rep. 
577 (1868). The recommendations ineluded the power to issue process, 
greater  diacovery righte, and findings based on a preponderance of the evi- 
lE"^n 
"1..._. 

"H.R. 10607, 80th Cong., I d  Seas. (18681, reintroduced s.8 H.R. 623, 02d 
cong., 1st  sese. i1971). 

" T h e  B e n n e t t m  propsies to amend 10 U.S.C. 5 1161 alone, and ewers 
only thiee pages. The bill follows the ABA committee's philosophy tha t  the 
detailed provisions in  Senator Ervin's bill wovld eonatitute an improper in- 
vasion of the aewiee aeeretariea' administrative discretion end tha t  policy 
guidance alone is needed. 03 A.B.A. Rep. 517, 560 (1866) .  The Bennett bill 
adds little to the current  DOD directive except for grant ing aubpoena power 
to the board ai affieera and requiring findings based on B prepnderance of 
the evidence. 

"Several Washington sttorneye teatified concerning their  experiences h- 
fore discharge boards. Fred W. Shields atated tha t :  

, . . my own opinion IS t ha t  the fieid b a r d  of officers w v e r  no really 
uaefvl purpose. I t  only divides respnsibi l i ty  for the action taken 
and preaenti the appearance a i  proteetion. , . , 

1982 Heonnoa 270. Neil Kabstchnick aaid the system was too iooe ,  and was 
enpeeiaiiy eritieal of the procedures concerning witneaaea, leea1 advice to 
the board and the burden of proof. 1966 Xearrnge 264. 

"Discharges were firat eharseterired in 1893 as honorable, without honor 
and dishanorable: the first two were administratwe snd the third punitive. 
A third adminiatrative discharge, labelled "unclaseified." WBI added in 1813, 
but i t  and the "without honor" digcharge were replaced by the so-called 
"blue" diacharge in 1816. In 1041, a t  the insistence of the Veteran's Ad- 
ministration, the "blue" discharge was replaced by the general and unde- 
sirable discharges, the la t ter  one aim being termed aa "leas than honor- 
able." See 10BP Heannos 108 (testimony of Alfred 8. Fitt ,  Deputy Under 
Secretary of the Army) : Offer, Adminietvdive Dischor#os-What It's Ali 
About, 25 ARMY D I O ~ S T  No. 8 p. 5 (1810). Thus, today. there are three 
administrative discharges and two punitive disehargea, in order as foliowe: 
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also be recognized that  there is a general feeling that  the un- 
desirable discharge carries with it a social and economic stigma. 
Therefore, it  is worthwhile to discuss briefly the nature of this 
stigma as articulated in court opinions and congressional testi- 
mony. 

A soldier being discharged from the Army is advised that  an 
undesirable discharge may result in the loss of many or a11 
veteran's benefits and causes substantial prejudice in civilian 
life." While there has never been an empirical study conducted 
to determine the exact number of former servicemen who have 
been denied employment solely because they received an undesi- 
rable discharge, the consensus of opinion among witnesses a t  
the congressional hearings was that a "stigma" was attached 
to this discharge.'' Major General Kenneth J. Hodson testified 
that  he had no evidence to refute the stigma allegation Is and one 
congressman stated that  the result of a "little" poll of industry 
indicated that a man with an undesirable discharge would gener- 
ally not be granted an interview.'8 Some statistical support for 
the stigma proposition is found in the records of the Army 
Discharge Review Board which show 65,853 appeals of undesira- 
ble discharges from 1944 through 1970, an average of 2,439 ap- 
peals a year.'O 

Judicial opinions in a number of easa involving undesirable 
discharges have generally conceded that  since most soldiers a r e  
discharged from the service with an honorable discharge, any- 

honorable, general, undesirable, bad conduct and dishonorable. Army Reg. 
No. 625-2W, para. 1-6 (I5 Ju l .  19661. 
"Army Reg. No. 635-208, (15 Jui. lS561; Army Reg. No. 686-212, (15 

Jui. 1966) 
"198P Heannga 5 ,  315-28, 2 5 6 8 6  ( teatmany of Senator Kenneth Keating 

(R-NYI, Representative Clyde Doyle (D-Cal.1 and Chnrlea H. Maye*). In 
the Senate report i t  was stated t ha t  the aubeommittee had received letter8 
from many ex-servicemen who aeeepted undesirable discharge. without a 
full  understanding of the stigma and now a p k e  of the difieulty it create3 
in obtaining empiament .  Subcommittee on Conatitutionsl Rights of the 
Senate Comm. on the Judiciary, 88th Cong., 1st  Seas., Summary Report ei 
Hearing8 on Constitutional Rights of Military Personnel Pursuant to S. Rea. 
68 2 (1968). 

y 1 0 6 6  Hearings 2S1 (testimony of Brigadier General Kenneth J. Aodaan, 
Amii tant  Judge Advocate Genersl.1 General Hadaon WBI appointed The 
Judge Advoeate General of the Army in 1967 and pmmoted ta major gen. 
Wal. 

"1884 Xcoriwa 516 (testimony of Representptive Clyde Doyle (D-Cal.)). 
" 2 1  ARMY No. 7 p. 51 mi. 2 (19711. I t  is worthy of note t ha t  of the 

65,855 appeal@, only 9,588, 01 14.2 percent resulted in an upgrading ei the 
character of diachargr. mostly beesuae of adminiotrative emor Id. 
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thing less stigmatizes the ex-serviceman.z' Because it may mean 
the loss of many state and federal veteran's benefits, the unde- 
sirable discharge has been said to deprive an exserviceman of 
valuable property rights as well as personal rights?' In a recent 
opinion it was stated: 

There e m  be no doubt that [an undesirable] discharge . . . is 
punitive in nature, since it stigmatisea the aervieemnn'a reputation, 
impedes his ability to gain employment and is in life, if not in 
la?., prima facie evidence aminlit a serviceman's eharaeter, 
patriotism or loyalty" 

Although this language is the most extreme yet used by a court 
in characterizing the undesirable discharge, i t  nevertheless is in 
line with the thought of some that an undesirable discharge is 
more damaging in civilian life than the judicially adjudged bad 
conduct discharge, The rationale is that  while people may over- 
look one act of "bad conduct," they are  not so prone to overlook 
"undesirability." ** 

Whatever the degree of the "stigma" which attaches to an 
undesirable discharge, the military recognizes that i t  exists and 
d m  not feel that  it is "manifestly unfair."" When the vast 
majority of servicemen do their jobs and receive honorable dis- 
charges, the habitual shirker and deliberate miscreant should 
not receive the same badge of honor. In fact, i t  has been stated 
that  it is the military's obligation to distinguish such persons 
with a "suitably characterized discharge." *I The proposed legis- 
lation is not designed to remove the etigma of an  undesirable dis- 

Bland Y. Conally. 293 F. 2d 852 (D.C. Cir. 1951) ; Ungiesby Y. Zinmy, 
260 F. Supp. 114, 710 (N.D. C d  1966): Ccnn Y. United States, 316 F. Zd 
818, 881 I C t  CI. 1987); Sefranoff Y. United States. 166 Ct. CI. 410 11964) ; 
CI.ehum Y. Unlted States, 148 Ct. CI. 404 (1960). The Iangwge in some Of 
the emei i a  broad enough to include the general diaeharge ali well is the 
undesirable diicharge, but the leal  coneem har teen directed aolely a t  the 
undesirable discharge. 

Bland V .  Conruliy 283 F. 2d 852 (D.C. Cir. l9Sl) ' Beratein 0. Herren, 
13s F. Supp. 493 (8.li.N.Y. 19%); Unitad States Y. Keating, 121 F. SUPP. 

=Stipp Y. Rsaor, 314 F. Supp. 475, 418 (S.D.N.Y. 1970). 
"Is81 X s o r i w .  188 (testimony of Robert E. Quinn, Chief Judge of the 

Court of Military Appall). Not many people outaide the miiitary realize 
that the bad condust dirharge i s  the result of a cdminai conviction. The 
natural tendency is to suppose that L man found undeairable by the military 
I s  aiio undesirable for civilian rmiety, while bad conduct is only B one-time 
mlst&e. Id. at 328 (tntirnong of kpre8entatlse Clyde Doyle (D-Cd.)). 

" I d .  at  10 (testimony of Cadiale P. Runge, Awintant Secretary of De- 
fen= (Manpower) ). 

of Defene (Manparser)). 

. 477 (N.D. Cd. 1949). 

' 

19.56 Hewing8  12-13 (tatlmony of Thomas D. Hann. hdatant  SeerBtaly 
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Bland Y. Conally. 293 F. 2d 852 (D.C. Cir. 1951) ; Ungiesby Y. Zinmy, 
260 F. Supp. 114, 710 (N.D. C d  1966): Ccnn Y. United States, 316 F. Zd 
818, 881 I C t  CI. 1987); Sefranoff Y. United States. 166 Ct. CI. 410 11964) ; 
CI.ehum Y. Unlted States, 148 Ct. CI. 404 (1960). The Iangwge in some Of 
the emei i a  broad enough to include the general diaeharge ali well is the 
undesirable diicharge, but the leal  coneem har teen directed aolely a t  the 
undesirable discharge. 

Bland V .  Conruliy 283 F. 2d 852 (D.C. Cir. l9Sl) ' Beratein 0. Herren, 
13s F. Supp. 493 (8.li.N.Y. 19%); Unitad States Y. Keating, 121 F. SUPP. 

=Stipp Y. Rsaor, 314 F. Supp. 475, 418 (S.D.N.Y. 1970). 
"Is81 X s o r i w .  188 (testimony of Robert E. Quinn, Chief Judge of the 

Court of Military Appall). Not many people outaide the miiitary realize 
that the bad condust dirharge i s  the result of a cdminai conviction. The 
natural tendency is to suppose that L man found undeairable by the military 
I s  aiio undesirable for civilian rmiety, while bad conduct is only B one-time 
mlst&e. Id. at 328 (tntirnong of kpre8entatlse Clyde Doyle (D-Cd.)). 

" I d .  at  10 lteatimmy of Cadiale P. Runee. Awintant Secretar~ of De- 

. 477 (N.D. Cd. 1949). 

' 

fen= (Manpower) ). 

of Defene (Manparser)). 
19.56 Hewing8  12-13 Itaitimony of Thomas D. Ham. hdatant  Secretary 
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charge * I  but rather to insure that  it is imposed only after a full, 
fa i r  and legally acceptable hearing. I t  is the lattter goal with 
which this article will deal in examining evidence and the ad- 
ministrative discharge board. 

11. THE RULES O F  EVIDENCE 

A. EVIDENCE IA’ ADMINISTRATIVE LAW 
The judicial rules of evidence generally are not applied in 

administrative proceedings.*‘ Consideration of the philosophy 
which underlies this practice will assist in approaching the issue 
of whether discharge proceedings should be treated as purely 
administrative actions le or should have greater evidentiary r e  
strictions. 

Historically, administrative agencies were created for the pur- 
pose of bringing technical expertise to specific problems, to  ex- 
periment in area8 of social and economic change, and to resolve 
complex regulatory problems through negotiation and compromise 
of competing interests. These agencies were desimed bath to 
serve the public interest and to decide cases between litigants. 
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To perform the former task, agencies were to keep open all 
channels for the reception of relevant data which could contri- 
bute to informed results.la The traditional jury-trial rules of evi- 
dence, being mainly rules of exclusion, were seen as a hinder- 
ance to the fulfillment of the agencies' purpose.d' 

The rationale for dispensing with the jury-trial rules in ad- 
ministrative proceedings is two-fold. First, the agency officials, 
because of their expertise, have the ability to make a careful 
inquiry into a problem and to weigh critically the information 
they find, Strict rules of evidence, therefore, are  not needed 
since they are  designed to exclude as much incompetent evidence 
as possible from the deliberations of an inexperienced jury.ss 
The second rationale is that  due to the limited subject mattter 
of agency actions, expertise could be built up quickly and in 
great depth. By contrast a jury, sitting for a limited number of 
cases of all types, is not able to develop this expertise and 80 

must be carefully guided in their decision making by only the 
best evidence.'& 

The military discharge board, while termed an administrative 
proceeding." differs from the average agency in both of the above 
mentioned characteristics. The members are  not chosen because 
of any specific expertise in the matter to be decided, but only 
because they are unbiased officers with experience and matur- 
ity.gs They are also rarely B permanent board, but are  appointed 
to decide one or more pending cases, and thus do not have the 
opportunity to gain any indepth expertise.ls Thus, the discharge 
board members appear more analogous to a jury than to an 
administrative agency. This conclusion is important in any dis- 

'Att'y Gen., Final Report of the Committee on Administrative Procedure 
70 (1941). 

"See ICC Y. Baird, 194 U.S. 26 (1M4) ldiseuasion of rstionale for neater 
laxity in admission of evidence in administrative speneiea). 

"Turner, Adminzstrattre Evidence, 4 ALBERTA L. REV. 373 (1955). 
"To these who contend that the jury-triai system of evidence is the only 

safe way to m u r e  a proper verdict, Professor Wigmare atater that it i s  
obvious t o  all practitioner8 that there is no neeesaary relation between the 
rules and B correct verdict. I WIOMORE, EYIDENCE 5 4b (11) ( B )  4 (3d ed. 
1940). 
" A m y  Reg. No. 15d, para 10 (12 Aug. 1965). 
U A m y  Reg. Ne. 636206, par8 10- (1) (16 Sui. 1966); A m y  Reg. NO. 

636212, para 17*(1), (2) (15 Jul. 1966). The considerations for b a r d  
membership are not in the nature of  expertise considerations which might, 
for eXBmple, he used i n  appointing Edward Teller to the Atomic Energy 
COmmiSaia". 

"Although the Army's policy C to establish prmanent boards, Army Reg. 
No. 536212, para 17b (16 Jul. 1565), it hBs been the author's experience 
that thm policy is not strictly adhered to. 
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eussion relating to the creation of evidentiary rules for military 
boards because it indicates the weakness in relying solely on the 
"expertise" of the board members. 

B. PROPOSED EVIDENTIARY RESTRICTIONS. 
Senator ENin 's  bill provides that  the Secretary of Defense 

shall prescribe rules of evidence far discharge boards, with the 
restriction that  the evidence admitted must be relevant, mate- 
rial and probatiws' Except for  the addition af the word " p m  
bative," this is the same as the present rule.dB The bill also 
prohibits four specific u ~ e s  of certain evidence regardless of its 
relevance, materiality or probative value.6B 

The first prohibition bars evidence of acts or omissions which oe- 
curred more than three years prior to the appointing order or 
prior to the current enlistment, whichever period is longer.'" 
One writer concluded that  this rule would be too restrictive and 
would result in B denial of the board's "right" to consider the 
respondent's whole military record.'l Analysis of this provision, 
however, indicates that  the limitations would not be unreason- 
able. 

The seetion would prescribe two cut-off dates in the collection 
of evidence upon which to base a d i s c h a r g b t h e  date of the 
current enlistment or three years prior to the board% appoint- 
ment, The practical effect of these two limitations can be illus- 
trated by examining Several factual situations. A soldier's first 
enlistment is for either two or three years. A board considering 
him for discharge before the end of this enlistment could con- 
sider preservice activities. The later the hoard came within this 
enlistment, the shorter the preservice time that  could be con- 
sidered. If the soldier was in his second or later enlistment, the 
board would not be prohibited from looking into some portion of 
his prior enlistment until three years had passed in his current 
enlistment. Finally, if the later enlistment waa for more than 
three yema, the board could look at that entire enlistment period 
regardless of the three year limitation. 

Several facts combine to show that this rule would not be 

"S. 2247, 82d Cang., 1st Seis. 5 86O(b),  869 (d)  (1971) 
" A m y  Reg. No. 166, para 10 (11 Aug. 1966). 
" S .  2247,  92d Cang., 1st Seas. 9 969 (SI, ( c ) - ( d ) ,  960(al ( 1 8 7 ~ ~ .  
'One exception IS ailovued for eases a i  fraudulent enliitrnent and is limited 

to apeeifle Beti 01 omissions occurring in the immediately proceeding enlist  
ment which show that the cvrrent enlistment is baaed on a material mil. 
representation or fraud. Id. &it 8 5 9 ( b )  

"Lynch. supra note IO. at 163-64. 
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"tw" restrictive. A soldier's enlistment can be looked upon as a 
contract for a term of years with his discharge certificate a s  a 
formal, final judgment on his military service, based soiely on the 
record of that period of service:* Thus, it  can be argued that  
once an enlistment is terminated, acts committed during that  
period should not be used a t  a later date for  a h a r d  action. 
Another fact is that  in courts-martial the admission into evidence 
of prior nonjudicial punishments and convictions for sentencing 
purposes is limited to a maximum of two years and six years 
respectively." Finally, a search by the h a r d  for  evidence over 
three years old should not be necessary if the discharge regula- 
tion is being properly followed. The grounds for  discharge re- 
quire proof of either a pattern of conduct," a present condition *6  

or  a specific act.'# Evidence of several widely separated similar 
acts presents a weak case for arguing a pattern of conduct. If 
there are  not sufficient acts or omissions within the last three 
years, the government has not lost a g w d  case by being fore- 
closed from using a greater time period. If discharge is con- 
templated for  a condition or act occurring more than three 
years previous, the collection of a d q u a t e  proof would probably 
be difficult and very time-consuming. More importantly, the 
respondent could veil find himself a t  a disadvantage in obtaining 
witnesses and evidence with which to establish his defense. In 
essence, Senator Ervin's bill would create B statute of l i d t a t ions  
similar to that found in the U n z f o n  Code of Military Justice.'. 
This provision, while new to the discharge system, is neither 
unique nor unfair to either party. 

" B e m t e i n  U. Herren, la6 F. Supp. 493 (S.D.N.Y. 1956).  The type and 
character of discharge wi l l  be determined solely by the member'a militam 
record durina that enlistment and any extension thereof. Preserviee or 
prior aerviee Betivitiea will not be eonridered. Army Reg. KO. 6362W, paras 
1-7, 1-9 (16 Sui. 1966). The Snpreme Court has held that under the dia- 
charm statutes the t v m  of diaeharze t o  be issued is ta be sol el^ determined 

pattern oinonsvpport a d  pattern of mdebtednesa. .&y Reg. No. 6 S b 2 1 i ;  
para 60 (15 Jul. 1966). 

".4mang there are sexual perversion, inaptitude, behavior disorder, spathy, 
alcoholism, enuresis and homosexuality. Army Reg. No. 636212 ,  para So-) 
(15 Ju l .  1866). 
"Among these are unauthorized absence. civil convietian and fraudulent 

entry. Army Reg. No. 665-206 (16 Jul. 1966) : Army Reg. No. 635-212, para 
6- (Change No, 7, 18 No". 1869). 

"The court-martial statute of limitation varies from two to three years. 
UXFORX CODE OF MLLITARI J u m c ~ ,  Art. 43. 
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The second evidentary limitation of the Ervin bill is similar 
to the first, providing that the character of a discharge shall be 
based solely an a member's military record during his current 
enlistment. This praviision is almost identical to the Army's 
enlisted separation regulation and is in keeping with judicial 
decisions that a discharge is characterized an a man's military 
record alone.'- Thus, this section does not change existing pro. 
cedures. 

The third prohibition excludes evidence which relates to acts 
of which the respondent has been acquitted or for  which he can- 
not be retried by reason of former jeopardy. The present regula- 
tion for  discharge boards provides that  the Department of the 
Army may grant an exception to the rule of double jeopardy in 
limited cases.no Thus, a serviceman can be subjected to  continuing 
sanction for the mme misconduct. The proposed provision is 
certainly meritorious in foreclosing all administrative actions 
once judicial action has been taken against the individual. 

The last proscription 1s threefold and states first that  ail ad- 
verse information will be excluded from admission into 
evidence if the respondent has not had the opportunity to cross- 
examine the informer. While this limitation has been praised 
as "worthwhile," the complete exclusion of information with- 
out cross-examination raises a serious question as to the use of 
hearsay evidence, even under the judicially recognized excep- 

A m y  Reg. No. S35-2W, para 1-7 (Change No. 1. 1 Jun. 1867). 

The regdarion provider tha t  
"No member will be considered for administrative discharge b e  
eauie of conduct which has been the subject of judicial proceeding. 
resulting in an acquittal OT action having the effect thereof. The 
determination whether an action haJ the effect of an acquittal a i l1  
be determined d e i y  by Headquarters,  Department of the A ~ r n y ,  . . ." 

A m y  Reg. No. 685-200, para  l - lSa(1)  (Change No. 18, 3 Apr.  18701. 
The regulation further prohibits action on conduct which has previowly 
been before an adrnmstretive basrd which has recommended retention of 
the serviceman. Army Reg. No. 635-200, para l-lSo(2) (Change No. 18, 3 
Apr.  19701 Finally, the reeulstion prohibits eonaideration f a r  an adminis. 
trative discharge "because af eonduct which was eansldered by a general or 
specmi eourt.martla1 If . . . B punitive discharge was authorized . , , but 
w e  not sdiudged, or wsa disapproved or suspended , , . .I. However, an ex- 
ception ma? be granted in this latter instance "due to the unusual cireum- 
stances of the C B X ,  , . .I' A m y  Reg. No. SS5-2W, parae 1-13a(8), 1-131(31 
(Change No. 18, 3 Apr.  18701. 

These provisions m the regulation were the rubjeet of extenme discuseion 
during the last congressional hearings and aeerned to amuie considerable 
concern among the subcommitfee members. 1966 Hearing8 388.401, 

"Lynch, " s i n  note 10, at 164 The writer does not state why he belielea 
this section could he worthwhile. 
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tions. Hearsay evidence is commonly used in administrative 
proceedings on the ground that  the administrators' expertise is 
B sufficient safeguard against its misuse,s* a situation not neces- 
sarily present in  B discharge board proceeding.58 

There are several ways to approach the use of hearsay evidence 
a t  board hearings, but none of them is entirely satisfactory. To 
allow the introduction of all hearsay a t  a board hearing can have 
the unfavorable effect of inducing the government to ignore in 
spirit the policy that  the personal appearance of witnesses is to 
be obtained whenever possible.#' This could be particularly t rue 
if the witness is of doubtful credibility The other extreme is to 
exclude all hearsay, which is the effect of Senator Ervin's pro- 
posal. This could place the government a t  a disadvantage if it  has 
a statement but is unable to locate the witness or compel his 
attendance because he has left the Also, if he dies subse- 
quent to  his statement, the government would lose his testimony 
altogether. Thus, the incentive could be for  the respondent to 
delay in the hope of having the government's witnesses become 
unavailable. A middle ground is to  adopt the court-martial 
hearsay rule, with all its complex exceptions." This alternative 
would probably necessitate the presence of a legally trained of- 
ficer tc either advise the board members o r  rule on hearsay 
questions himself. It would also create delays in preparing for  
the proceedings and lengthen the hearing by adding more 
tactical manuevers by both parties. The government might find 
it necessary to insure that  it is represented by legally qualified 
counsel which would seriously tax the military's limited legal 
manpower. Thus, the use of jury-trial rules would hamper prompt 
administrative action. 

A possible solution to the problem of hearsay evidence is 
found in the California administrative procedures which allow 
for  the use of hearsay, but not a s  the sole basis for a decision.'' 
A similar New York rule requires a "residuum of legal evidence" 

"Note, Heamoy  Under the Admznutrotzve Pmoedu78 Act, 16 HAsnxos . L. I. 869 (1964).  
usee text accompanying nom s 3 7 ,  BUpTO. 
* A m y  X e g .  No. 15-6, para 13) (12 Aug. 1966) 
"The government is powerless to retain B man beyond the explratmn of 

his enliatment t o  be P e t n e s a  at a board hearing without his consent. If he 
demanda hia release, he has B right ta be discharged. See United Statee Y. 
Haut, 18 O.S.C.M.A. 289, 4 1  C.M.X. 299 1197Dl 

. 

'MCM 1 8 6 9  (RFV.), par- 158-146. 
""Hearsay evidence may be used . , , but ahall not be rf lc ient  in itself 

to s ~ p p o r t  P finding. . . ." CAL. GOY. CODE ANN. $ 11613(e) (Went 1956). 
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to support an administrative decision.j8 The "residuum" must be 
evidence which could be admitted before a court in a civil 
action and thus may include hearsay which comes within one 
of the recognized exceptions. Such B rule in the military would 
allow the board to receive evidence of all types. The resolution 
of the "residuum" would come upon review by the appointing 
authority. At the same time, it would create a requirement on 
the quantum of evidence necessary for a decision which would 
afford the respandent greater protection. 

The remainder of the prohibition in this section excludes 
investigative reports when the investigator who gathered the 
information is not present for cross-examination and excludes 
all classified information which has not been released to the 
respondent. This provision is of particular importance because 
several courts have overruled decisions in favor of the govern- 
ment when it used "secret" evidence.18 In one case the govern- 
ment had offered nothing more than a "certificate" summary of 
an investigative report, refusing to release the whole report an 
the grounds that  it was In G r e w  v. MeElroy," the 
Supreme Court reversed a security clearance revocation because 
it was based entirely upon confidential information in the hands of 
the review board and not disclosed to the appellant. The Court 
stated that  absent any explicit executive or congressional au- 
thority, this nondisclosure was a violation of due process. 

Another possible basis for nondisclosure is that  of inherent 
authority, which was the ground for upholding a regulation 
allowing far  the exclusion of a civilian from a naval installation 

'Carroll II. Knickerboeker lee Co., 218 N.Y. 455, 113 N.E. 607 (1916) 
The residuum rule has been attacked BI indirectly impoiing the technical 
rules of evidence on administrative agencies. Turner, 8upro note 32. at 
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without any hearing a t  all.8a Since i t  has never been argued that 
the Secretary has the inherent power to discharge serviceman,la 
the administrative discharge process falls within the principle of 
Greene. While no statute or executive order exists which allows 
for nondisclosure of adverse confidential information in a dis- 
charge case, Senator Ervin's bili would remove any doubt as to 
the application of Greene to the military. This is definitely to 
the benefit of the respondent as i t  broadens the scope of his 
discovery of adverse evidence and allows him to fully defend 
himseif a t  a h a r d  hearinp. Absent some compelling reason of 
national security, disclosure of "secret" evidence should, in all 
fairness, be the rule. 

C. DOCUMEXTARY EVZDENCE. 
The admission of official records, business entries and authen- 

ticated writings is a recognized exception to the judicial hearsay 
rule." In administrative law. however, documents have been 
admitted in evidence, without regard to the hearsay rule, a s  
long as the matters contained therein were relevant, material 
and not repititous.', This same rule is found in the Army's 
procedural regulation, which allows for the admission of rec- 
ords, documents, and other wiritngs.Bd This regulation, however, 
does not make any demand on the h a r d  to judge the credibility 
or authenticity of the documents offered &9 evidence. 

The problem caused by the ulidiscriminating consideration of 

"Caieteria & Restaurant Workers' Union 21. MeElroy. 367 U.S. 886 (1961) 
The Court  was siso d u e n e e d  by the fact  tha t  the exelusmn had no effect 
on the civilmn's ability to puriue her profession, but only precluded her from 
working on this one installation. Thus, this ease can be distinguished from 
Greene on two grounds, %.e., the underlying authority for the regulation and 
the extent of the harm to the Individual. 

"Ser U.S. D W T  OF ARMY. PAMPHLET NO. si -1%7.  I I L I T A R I  AFFAIRS 58- 
70 (1966). 

"See  V WICDIORE, EVIDENCE 0s 1517-61. 1630-84 (3d ed. 1940);  MCM 
1 9 6 9  (REV.) .  paras 140-46. Bvainess entrier are admissible If made m the 
regular eourie of  business by m e  with knowledge or reliable information of 
an event. and made soon after the event An offiemi record is admissible if 
made pnrbuant to some duty to record by a public official and made upon 
first-hand knowledge or reliable report. 

" 5  U.S.C. S 556id) (Supp IV 1969). The Federal Power Cammirrian 
far exampie makes no other limitations BQ to documents. 1s C.F.R. 0 1.28 
(1970). The Federal Trade Comminson goes only so far as ta exclude irrele- 
vant portions of offered documents. 16 C.F.R. I 3.4Sib) (1970). The Federal  
Maritime Commlerion has the same barle rule, but in rviemaklng proeeed- 
i n m  m l l  exclude pmper ls  verified documents If B p m t y  objects ta the sb-  
senee of the maker thereof for cross-exammatian. 46 C.F.R. 5 502.167(b) 
(19701. 

Army Reg. No. l a ,  p m s  Ba (12 Aug. 1866). 
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all documents offered can be illustrated by an example from the 
author's experience a t  Fort Riley, Kansas. The majority of 
discharge case files prepared a t  that  pdst contsined an "identifica- 
tion record" prepared by the Federal Bureau of Investigation. 
T h i s  record, based on fingerprint cards submitted by local police 
agencies, contained arrest data which the military was then 
using in its discharge cases to show frequent incidents of B 

diacreditabie nature with civil authorities and general bad char- 
acter. The information on the "record," however, had been 
recorded as received by the Bureau without and 
was not authenticated by a Bureau official, The use of this 
unverified, unsupported "record" is unfair to a respondent be- 
cause he is thereby forced to defend himself by credible evidence 
to the contrary.8B 

The obvious answer to such a situation is to place a limitation 
on the quality of documentary evidence to be received by the 
board. A  reasonable limitation would be to allow the admission 
of properly authenticated documents, official records and business 
entries with the same rules now applied in judicial proceedings. 
In many cases the respondent would be willing to stipulate to 
these documents, as is currently done in courts-martial, and the 
board hearing could proceed promptly and without numerous 
objections to be arpued. 

D. COA'STIT L'TIOSALLY PROSCRIBED EVIDENCE. 
In 1966 a federal district court reviewed the proceedings of 

a board of officers and held that certain evidence presented to 
the board was inadmissible beeause it was obtained by an un- 
reasonable search.ls In reaching this conclusion, the court made 
no distinction between administrative and judicial proceedings, 
nor did it d i s c u s  the rules af admissibility found in Army 

"Letter from J .  Edgar Hoover.  Director, FBI, to the author, Oet. 27, 
1070. Mr. Hoover cite8 28 U S  C. 6 5 3 4  (1964) 8% authority for this function 
of  the Bureau. 

*'The danger in "ping this record a t  a basrd proceeding can be seen an 
a hypothetical. Assume tha t  a ipitefvl neighbar makes a complaint abaut 
John Doe's party next door and Doe 15 arrerted fo r  drunk and diaarderlp 
conduct. He IS "booked and ppinted" and the fingerprmr card sent to the 
FBI with the note "CharEe: drunk snd  disorderly." Later, the complaint i s  
withdrawn for lsek a i  evidence. but, being busy, the police da not f o l i a r  up 
On the fingerprints rent t o  the FBI. Row, t w o  years later, the FBI identifi- 
cation record is intraluced a t  a board hearing to established B pattern of 
incidents with civil authority. i.e., drunk and disorderly conduct, or to rebvt 
Doe's testimony of good character. 

'Crawford 1. Davis, 240 F. Supp. 943 (ED. Pa), cml. denzed, 383 C.S. 
0 2 1  (1966) 
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regulations. The decision was baaed, instead, on the rules applied 
in criminai cases, including courts-martial. The court also dis- 
cussed the mattter of a subsequent confession and the warning 
requirements of Article and again made no reference to the 
administrative character of the proceedings. Thus, this cane gives 
impetus for an inquiry into the application of certain constitu- 
tional standards in discharge board proceedings. 

A recent article on the  administrative discharge system rec- 
ommends that  "constitutional and statutory guarantees and 
protections" be observed in the collection and admission of 
evidence for  discharge boards." The deficiency of this proposal 
is that it is not specific a8 to what guarantees are  needed. The 
result could be that the hearing could become increasingly com- 
plex with an abundance of technical rules of evidence. Therefore, 
consideration should be limited to two major constitutional p r o b  
lema-searches and self-incrimination. 

Although the fourth amendment is of general applicatian,'l 
until recently there was a reluctance to apply it8 provisions to 
the administrative area with the same degree of force found in 
the criminal area.'9 In Camam v. Municipal Court,'* however, 
the Supreme Court settled the issue by stating that  the amend- 
ment is meant to safeguard the privacy and security of individ- 
uals against arbitrary invasions by government officials and that  
it is anomalous to limit its application to case8 where an in- 
dividual is suspected of a criminal offense. The Court refused to 
accept the argument that  the public interest demanded the need 
for  warrantless "administrative" searches. Thus, the Court has 
applied the prohibition against unreasonable searches to the 
administrative arena. I t  is necessary now to insure that  there is 
no doubt that  this same principle applies to the administrative 
discharge." 

The fifth amendment's ban on compelling self-incrimination 
presents an entirely different problem because the amendment 
'I UNIFORM CODE OF M m r a m  JUSTICE, Art. 31 
>Lynch, surra note 10, at 161. 

of ita pmtectioar. 
"Canupa7s Fran* Y. Varyland, 369 U.S. 860 (1969) and Eaton Y. Price, 

364 U.S. 269 (1980) with Csmara 9 .  Municipal Court, 387 U.S. 623 (1987) 
(overmling the F~ann decision). 

"387 U.S. 523 (1967). 
'*See United States Y. Welch. 19 U.S.C.M.A. 184, 186, 41 C.M.R. 134, 136 

(1969), The Court of Military Appeala inferred that the Camom holding 
WBB applicable to the military. 
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pulson process for obtaining witness- in his favor." The re- 
spondent in an administrative proceeding, on the other hand, 
has only whatever subpoena and deposition rights that  a parti- 
cular statute or regulation may grant." Recent developments, 
however, indicate that  the right to  confrontation in administra- 
tive proceedings may depend more on the relationship of the 
individual to the agency and not merely on the agency rules.lb 

In  Cireene v. McEhoy," a Personnel Security Board w e ,  the 
Supreme Court stated there is an "immutable principle" that  
when the government takes any action involving fact-finding 
which seriously affects an individual, it  must disclose the evidence 
supporting its facts to the individual and allow him the opportu- 
nity for  cross-examination. In B subsequent decision the Court 
appeared to go the other way when i t  refused to  require con- 
frontation and cross-examination in a case involving investiga- 
tions of the Civil Rights Commission." In this latter case, how- 
ever, the Court was careful to distinguish between an agency 
which merely investigates and advises (the Civil Rights Com- 
mission) and an agency which makes an adjudication affecting 
legal rights (the Army-Navy-Air Force Personnel Security 
Board)." Thus, the Court appeared to place the emphasis an the 

U.S. CONST. amend. VI, This amendment provides, in part ,  that :  "In ail 
criminal proiecutims, the accused shall . . . be informed of the nature and 
esuie of the accusation; to be confronted with the witneaaea against  him; to 
have compuiaory process for  obtaining witnenses in hi8 favor. . . ?' 

The federal administrative r e p l a t i o m ,  for  exampie, provide for  aub- 
poenas 8s authorized by law for  the specific agency. 5 U.S.C. 5 555(d) 
rQ.,"- 1" , o m >  jl"ls.. _""",. 
"Note. CDnirontatim and Croaa-Ezamination in Erecutive Investigation., 

56 V I .  L. Fm 487 (1970). The note States t ha t  the Supreme Court has been 
taking B broader view, finding tha t  imgaired reputation and eeonomie in. 

military discharge board r e s i m d e n t  wedd have littie dimwity making thia 
rhowing. See discussion &eeompanymg notel 1627, ~upra. 

"180 U.S. 474 (1959). A t  the government review board hearing na eit- 
nenm were preeented, although the que8tions asked by the board ahowed its 
m e  of confidential repor-. 
"Hannah Y. Larehe, 363 U.S. 420 (1980). The Commiwion owcivil Rights 

had the power to investigate aliegstiona of diaeriminatim and report ita 
findings t o  the Preaident and Congreaa. The Cavrt found tha t  the Cornmiasion 
did not make adjudications, did not hold trial. DI determine any legal iiabii- 

, i ty and did not iblue orders, indietmente or punishments, and thus ita 
procedure m a  not a violation of due process. Id.  st 440-41, 

'Id.. a t  442. The Court quoted Juatiee Cardom's opinion tha t  "Whatever 
the appropriate label, the kind of order t ha t  emerges from a hearmg , . , ie 
m e  t ha t  impinges uwn legal rights m a very different way from the report 
af L eommisalan whieh merely inveBtlgatea and adviaea." Id. a t  450 Cites 
Norwegian Nitrogen Pmd. Co. Y. United States, 288 U.S. 294, 31s (1981). 
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relation of the agency to the individual and the harm done to 
him. Then, in Jenkilw v. McKeithen,’s the Court removed any 
doubt by stating that when “the Commission allegedly makes 
an actual finding that a specific individual is guilty of a crime, 
we think that  due process vequires 
and cross-examine the witnesses against him.” The Commission 
in question, however, had no authority to make binding adjudica- 
tions; rather, i t  made recommendations a s  to  possible action 
against certein individuals for  violations of labor laws. While a 
military discharge board does not recommend criminal action, 
its recommendation to the appointing authority that  a serviee- 
man be discharged as undesirable has a serious effect on his 
future  and thus should fall within the purview of the Jenkins 
rationale. 

In reviewing a military discharge case, one district court 
offered the advice that  “it would be a better practice for the 
military to require the presence of witnesses at administrative 
discharge hearings.” In Bland Y. C o n d l y . s z  a circuit court stated 
that  the stigma attached to an undesirable discharge wa8 a 
sufficient reason for giving the respondent an opportunity to 
confront the witnesses against him. 

In  all of these decisions where the sixth amendment was 
considered, the courts have also been presented mith the issue 

The dntmetion, therefore, is not m e  concerned with the t m  of agency in. 
valved but  ra ther  the result of its action on an individual. 
‘395 U.S. 411 (1969). This case involved the Louisiana Labor-Management 

Cammmsmn of Inquiry, ahoae principle duty WBI/  to investigate and find 
fac t i  relating to violations or possible violations of atats or federal labor 
iaw. The commission w88 appointed by the governor and acted only upon 
eases referred to it by him. 

= I d  at 429 (Emphasis  added) .  The Court distinguished thia ease f rom 
Hannah in tha t  the eommissi~n performed B function much akin to an offi- 
cial adjudication of cnminal culpability. I t  could aiaa be that  Jenkine, Gvsene 
and Hannah e m  be reconciled on B balancing theory, which again EMS to the 
nature  and extent of h a m  to an individual, not the label of the eommisliion. 
S r a  Note. supra note 85.  In Williams U. Z u l e r t ,  371 U.S. 531 (196S), t h e  
appellant was held to have l o s t  canfrontatian rights by waiting too long to 
csil witnesses for  cross-examination Dissenting from the majority opinion in 
this  cane, Justices Black and Dowias  stated they would hold tha t  there  is a 
eonatitutianal r ight  to cross-examination b e ~ a u s e  of the stigma of discharge, 
relying on the G ~ s i n e  rstionsle. 

’’ Ungleaby Y. Zimmy, 250 F. Supp. 714, 719 1N.D. Cal. 19651. In F i e k h e r  
9. United States, 183 Ct. Ci. 1 I19M1, a POet Omee ease. i t  wm stated tha t  
while the respondent did not have to request witnesses he desired to CIOSB- 
examine, the government had to show some necessity in  using only the nffi. 
davits of such witmasea. 

233 F.2d 862 (D.C. Cir. 1961). The tmnd is &way f m m  ivndamentai 
fairness in general and more tovard apedRc rights. See Giidden V. United 
States ,  185 Ct. C1. 515 ( 1 9 6 8 )  
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of "secret" evidence upon which they decided the cases.sB Thus, 
no ca8e has been reversed purely because a respondent was 
denied the right of confrontation. With the Supreme Court's 
decision in Jenkins, however, it  is now possible that  a court 
faced with a military discharge case where the 6018 issue was 
a lack of sixth amendment confrontation would reverse the 
discharge. This possibility makes it imperative that  serious 
consideration be given to the use of subpoenas and depositions 
in board hearings. 

B. SUBPOENA POWERS. 
Most administrative agencies presently allow a generally un- 

limited subpoena practice,s4 and the federal courts place no re- 
strictions on the granting of subpoenas, except that  an "indigent" 
criminal defendant is required to show that  the subpoena is 
necessary for  an adequate defense.#$ In the military court-martial 
a subpoena must be based upon a showing that  the witness is 
material and necessary.en Once the subpoena is granted, the at- 
tendance of the witness is a right of the defendant and he cannot 

Bland Y. Connaliy, 293 F.2d 852 (D.C. Cir. 1961) (discharge under ether 
than honorable conditions of inactive reserve officer far alleged wbversive 
act ivi ty) :  Glidden Y. United States, IS5 Ct. CI. 515 (1968) (undesirable 
discharge fo r  fellatio);  Clsckvm V.  United States, 148 Ct. Ci. 404 (1960) 
(discharge far  homoaexuality). In all three cases, there  w a ~  no evidence 
presented t o  the reapondent by the government for  rebuttal or witnesies for 
erasa-examination. In Glzdden, the  re8pondent was "fortunate" enough to get  
B summary of the investigative report. In interpreting the caies, however; 
one must distinguish between government emduet  in violation of eonstitu- 
tional rights and government emduet  which Yiolstei fa i rness;  the la t ter  
would be more prevelant in these eaaes. 

The Federal Trade Commiasion imposes no reatrietions on iiubpoenas, PI. 
though general relevancy and materiality would be required by the hearing 
officer ruling an a subpoena. 1s C.F.R. 55 3.31-35 (1970). The Federal 
Power Commiwion haa the same rule, but is explieit 88 to B ahowing a i  rele. 
V ~ C Y  and materiality. 18 C.F.R. 6 1.28 (1970). The Federal Maritime Ad. 
ministration provides tha t  if the ivbpoens sought appear8 to be unro~aon. 
able, oppressive, ereessive in mope or unduly burdenmme, the reqwster  may 
be required to show the general relevancy and reasonable scope of the e ~ i .  
denee sought. 46 C.F.R. 5 502.131 (1970) 

"The eiwl rulea are completely open 8 8  to subpoenas for  rvitnemea and 
limit subpoenas far  the production of documents only if s h o w  to be un. 
reasonable, appresnve or too eastiy. Fro. R. Cir. P. 45(a), (b ) .  The mlm- 
i n d  rules contain the game p m v i s i o n ~  BB in the civil rules, but  an indigent 
must make a "satisfactory showing" that  he is unable to pay witnem feea 
and tha t  the presence of  the witness ie "necesasry to an adequate defense." 
Fm. R CRIM. P. 17. 

-MCM 1969 (REV.), para 115, Sea United States Y. Harvey, 8 U.S.C.M.A. 
538, 25 C X R  42 (1951) ; United States  Y. DeAngelia, 3 U.S.C.M.A. 298, 12 
C.M.R. 64 (1955). I t  should be noted that  the government provides funda for 
1111 witnesses, regardies. of the necuaed'a ability to pay. 
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be forced into accepting a deposition instead." The discharge 
board respondent is unique in being without an effective means 
of compelling the attendance of witnesses. 

Presently, military witnesses who are  not a "substantial dis- 
tance" away can be ordered to appear a t  a discharge board by 
their commanders." The burden of requesting witnessea, in- 
cluding those adverae to his case, may fall directly on the re- 
spondent and he has been held to have "waived" confrontation 
and cross-examination by failing to use the regulatory provisions 
available to him.8e He cannot compel the attendance of civilian 
witnesses, but if a witness whose testimony is deemed material 
accepts invitational travel orders, some compensation may be 
made for  his atttendance.''' Therefore, the respondent's options 
in  presenting his defense may be limited by the witnesses he 
can persuade to appear. 

The proposals for  subpoena powers in the Ervin and Bennett 
bills are the same as currently found in Article 46 of the UCMJ lox 

except they allow the Secretary of Defense to formulate the 
rules and procedures rather than the President. This has been the 
Department of Defense position.lY2 The major objection to the 
court-martial subpoena procedures has been that  the defense 
must reveal iis evidence in requesting a subpoena.loA These pro- 
cedures will probably be carried over into the board procedures, 
since it would be anomalous to  have a more liberal rule for  
administrative actions. Since the government is paying the 
witnesses' fees, it  is not unfair to impose some inconvenience 

"United States u. Thornton, 8 U.S.C.M.A. 446, 24 C.Y.R. 256 (10571 
* A m y  Reg. No. 15-6, para  13b (12 Aug. 1965). 
*Bmm Y. Camage, 377 F.2d 154 (D.C. Cir. 1967). This cae in idved  a 

Boaid of Inquiry hearing on allegations tha t  the respondent (LTC Carnage) 
falsified weather reports. He objected to the use of e% p v t e  statements 8 8  B 
denial of his r ight to eonirontation. The court, however, never naehed  the  
sixth amendment i i m e  BS i t  found he had failed to make any attempt to use 
the procedures preaeribed in spplieable Air Force regvlations for requeating 
depositions and military witnessei. 

'aThe Comptrallei General has ruled tha t  a witness Bppeming on invita- 
trona1 travel orders may be paid per diem and travel if the presiding officer 
finda tha t  his testimony is subsfantisi and material and tha t  an affidavit 
would not be adequate. 48 COMP. GEN. 844 (1869l.  Thin ruling has since 
been implemented by rrgulstion. 2 Joint Travel Rega. for  the Uniformed 
Selrieea, para CSOWP (10) (Change No. SS, 2 Jan. 19701. 

'"C~ompare S. 2247,  02d Cons., 1st  Sess. S 960 (nj (1971) and H.R. 623, 
82d Cone., 1st  Sess. 3 (18711 with U N I ~ R M  Coor OP MUTUIY JUSTICE, A r t  
4s. 

' m 1 9 6 6  Xcanw8 360, 380. 
'See MCM 1989 (REv.j, p a i s  115; Meiniek, The Defawianl's Right & 

Obtazn Eviianos' An Elaminatton a i  the Mil t taw  Viewpoint, 29 MIL. L. Rev. 
1, 5 (18851. Sveh B procedure is not tsetieaily desirable to the defenle. 
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on the respondent so as t0 avoid excessive costs due t0 repeti- 
tious or immaterial witnesses. 

One provision already existing in the regulations, which could 
help avoid subpoena problems, is the requirement that  essential 
military witnesses be screened for  termination or transfer sta- 
tus.'" Unfortunately, this provision is directed to  the appointing 
authority after he decides to convene a board, or to the board 
after its appointment. Should a case remain in  the company or 
battalion headquarters far  several months before it is forwarded 
to  the board appointing authority, it  is possible that  essential 
witnesses will have departed.'O$ The screening, therefore, should 
be done by the officer who initiates the recommendation for  
discharge, usually the respandent's company or battery com- 
mander, This would not only assist in insuring confrontation, 
but would also help speed UP the processing since it is likely that  
intermediate commanders would normally be sympathetic to the 
witnesses' delays. Another way to strengthen this provision 
would be to allow an automatic subpoena for any military witness 
who is desired by the respondent and who could have been held 
in the command as of the date of the unit commander's receipt 
of the respondent's request for a board hearing.'O' 

With the granting of Article 46 subpoena powers to the board, 
plus t h e  use of the holding provision, the respondent should have 
effective confrontation. At the same time, the military will avoid 
future litigation and possible reversal under the Jenkins ration- 
ale. 

C. THE DEPOSITION. 
Senator Ervin's bill also provides for the use of oral or written 

depositions, unless forbidden for good cause, under regulations 
issued by the Secretary of Defense.'"' In analyzing this proposal, 

*Army Reg. No. 636-200, para lob (16 Jui. 196s) ; Army Reg. KO. 636- 
212,para 14d (16 Jul. 1966). 

The ability to use atatements and afidawts of witnesses who have de- 
parted from the e a m a n d  could have the unheslthy effect of creating a iax 
attitude 10 Processing board cases while prompt action ~n emrts-martid has 
PIwupw been stresaed. it could be postulated that a defense of "lack of speedy 
hearing" in board action. would correct thia aitusitian. 

To effectuate this, the unit commsnder's notification of recommended 
elimination action ahauid request the names of a11 desired witnesses and force 
the respandent, in his reply, to make his demands far hoiding actims. The 
commander's notification is the first formal notice that the respondent has 
of the discharge action. See. e a . ,  Army Reg. No. 68W12, para 1D (13 Jul. 

S. 2147, 92d Cong., l e t  8-8. 5 960(b) (1971). Mr. Bennett'a bill eon- 
taini no provision for depaaitiona. H.R. 623, 82d Cong., 1st Seas. (1971). 

1966). 
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there are  three aspects which concern the lawyer who must deal 
with depositions-the taking, the form, and the use. 

The bill states two conditions for  the taking of a deposition. 
One is that  it may be accomplished only after the notice to appear 
is issued. The problem with this condition is that  i t  puts the 
deposition late i n  the proceedings and thus does not make it 
available for the preservation of evidence. In federal civil cases, 
depositions can k taken anytime after the commencement of 
the action and, in special cases, before cornmencement of an 
action.'0i The federal criminal rules allow taking a deposition 
only after the filing of an indictment or information, a rule 
similar to  that  applied in military courts-martial.'oe While ad. 
ministrative agencies allow a relatively free deposition practice 
before hearing officers,"Y a military board respondent currently 
has to request a deposition from the witness' commander, after 
the board has k e n  appointed."' Thus, the board respondent must 
wait until late in the process to obtain his depositions, a fact 
which can hurt  him in preserving testimony. The taking of 
depositions earlier in the elimination process would not be novel 
in light of the current practices in federal courts and agencies. 
Not only would that  procedure free the government from having 
to use an excessive number of administrative holds on witnesses, 
it  would aid the respondent in developing a positive defense. The 
most appropriate time far  first allowing depositions would be a t  
the time the respondent requests a board hearing. 

The second condition regarding the taking of depositions is 
that  they may be denied for "goad cause." This is the current 
rule applied in courts-martial."' Federal courts are very lenient 

j0. FED. R. Civ. P. 30, 31 (depositions pending Betion) i F m .  R CIY. P. 
W ( 8 )  (depositions before action) 
'Fm. R. CUM. P. ls(a) ; UPIMRM CODE OF MILITARY JUSTICE, Art. 4 9 i a I .  

IDeposibona allowed anytime after charges have been slgned.1 This stage in 
the criminal pmeeeding is anslogoua to the time that a commander mskea his 
rreommendation for eiiminstion 

"'The federal adminiamative pmcedure give8 ofleer8 presiding at hearings 
the authority to order depositions "whenever the ends of jwtice would be 
served thereby:' 5 U.S.C. $ 5 6 6 ( e 1 ( 4 )  (SUPP. IV 1969). The Federal Trade 
Cammiasion aliowa depasitmns to preserve evldenee "pan a ahowing of extra. 
ordinary eireumstaneea. 16 C.F.R. 5 3 3 s  (19701. The Federal Power Com. 
miasion a i l o m  depositions in any pending action. 18 C.F.R. I 1.24 (1970). 

"'Army Reg. No. 15-6, p ~ r a  1Sb (11 AUK. 1966). The PpprOvii of the 
depoaition request is s t  the commander's diaerebon, but not until a board ia 
appomted. The regulation does prescribe that if perwnal appearance ia not 
fenrbie. the evidence should be obtained by depoaitian or a d m i t .  

'" U N X ~ R M  Coos OF MILITARY JUSTICE Art. 4 9 ( s I .  
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in allowing depositions,"' and administrative agencies allow them 
a t  the hearing officer's discretion."' Unless commanders abuse 
this discretioq the general requirement of good cause should not 
present a problem for the respondent. 

The next issue to  consider is the form of the deposition. Gen- 
erally, written interrogatories m e  less satisfactory than oral 
depositions,"3 and should only be used when absolutely necessary 
The use of oral depositions, however, presents B travel funding 
problem if the witness is a substantial distance from the board 
situs. The proposed bill provides a partial solution to this problem 
by providing for the use of assistant counsel."8 While this is not 
always a desirable alternative to the presence of the respondent, 
i t  is more desirable than limiting non-local depositions to written 
interrogatories. 

Concerning the use of depositions, the present board rule is 
that  they may be used if a witness is a substantial distance from 
the site of the board hearing.'l' In the federal sphere, the civil 
rules provide nine instances for the use of depositions as com- 
oared to five conditions allowed in  criminal cases."8 Courts-martial 

"'In eivii eases, B deposition may be t&en in  B pending C B S ~  vi thaut  leave 
of  court. except tha t  notiee is required for  a deposition to be taken within 
30 days after commencement of the action. FED. R. CII. P SO(&). In criminal 
eases, the defendant must show tha t  a prospective witness may be unable to 
attend, tha t  his testimony 18 material  and tha t  the deposition is necessary ta 
pmwnt a failure of jmtice.  F m .  R. CRIM. P. 15(a j .  In applying the T Y ~ ,  
covrtr have been iibersi. See United States 2). H a g d o n ,  153 F. Supp. 969 
(S.D.N.Y. 1966) (need only shew testimony material  and reaaonabiy ex. 
peeted to exonerate defendant) ; In re United States. 348 F.2d 624 (1st  Cir. 
1965) (courts have broad discretion when applying rules.) 

"'The Federal  Trade Commission provides tha t  the hearing officer, in hi& 
discretion, may order the t d i n g  of B deposition. for  discovery p u r p o ~ e i  or to 
preserve evidence. 16 C.F.R. 5 3.33(a) ( 1 9 7 0 ) .  The Federal  Power Commis- 
sion SilowP the Cammiadon 01 B presiding officer t o  authorize a deposition if 
warranted. 18 C.F.R. 5 1.24(a), ( e )  (1970). 

"'The Court  of Military Appeals made this observation. saying tha t  much 
of the Bit  of emS-examinatmn depends upon molding queetiann to the an. 
i w e ~ s  given t o  previous qiuestians which is not possible in taking wnt ten  
interrogatories. This IS why the defendant and his emnsei should be present 
at the taking of a depoaition, United States Y. Jaeoby, 11 U.S.C.M.A. 423, 29 
C.M.R. 244 (1960). 
"S. 2247, 92d Cong., 1st Seas. 5 9 W b )  (Sj (1971). A m s t a n t  counsel 

wodd be a lawyer and would probsbly be assigned to the installation a t  or 
neap the place of the taking of the deposition. 

" 'Army Reg. No. 15-8, para 13L (12 Aug. 1968). There IS no guidance, 
however, 8s t o  what i i  a "substantial" distance. but it might be equated ta 
the 100 mile rule used in courtsmartial .  See UKIPORM CODE OF PILITART 
JUSTICE A r t  49(d) (1) 

" 'The eiiminal and civil rules sliow the use of depositions If the witness is 
dead, outside the United States, unavailable due to siekness o~ infirmity or if 
he fails  to answer a subpoena. The civil rules ailow the  YE^ of B deposition 
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rules are even more liberal, allowing eleven exceptions for  the use 
of depositions,"$ but these have been curtailed as to military 
witnesses by the Court of Military Appa.Is.'*n If subpoenas are 
to be used to provide more confrontation a t  h a r d  hearings, the 
use of depositions should be no more than that  permitted in 
a court-martial. Even then their use will be more prevelant than 
is found in some federal agencies.'11 

IV. THE STASDARD O F  PROOF 

A. THE VARIOCS STANDARDS AVAILABLE. 
The American Bar Association resolution, Mr. Bennett and 

Senator Ervin propme that  all discharge h a r d  decisions be 
based on a preponderance of the evidence.'2' The current A m y  
regulation provides that decisions will be founded upon substan- 
tial  evidence.^*' The issue thus posed by the rwommended change 
in the standard of praaf is whether the substantial evidence test 
is definite and strict enough to insure that  an undesirable dis- 
charge will not be imposed in a case where there is room for doubt 
that  the misconduct occurred or that  it deserves the discharge 
stigma. The answer to this issue can be found in an examination 
of the substantial evidence standard and some possible alterna- 
tives. 
1. Substantial Evidence 

The early administrative agency statutes provided that  the 
decisions of the agencies were conclusive if "supported by evi- 
if the witness 13 100 miles from the court, vnsvailabie due to age OT confine- 
ment OF if exceptional circumsfmces exist. F m  R. CRIM. P 16Ie) : FED R 

To the circumstances allowed in the federal  civi l  rules, the military adds 
and whereabouts o f  the witness unknown UNlmRM CODE 

OFMILITARY JUSTICE Art. 4O(d).  
"'The Court a i  Military Appeals ruled tha t  since all servicemen on active 

d u t y  are r i t h i n  the j u n s d i e t m  a1 the military court. the pmecut ion  musf 
ahow actual unavailability and not merely tha t  a %ervieeman-witneas 1% 100 
miles asay. The eavrt  reasoned tha t  the defendant was entitled to lank "pan 
his ~ C C U & ~ T S  and hhve the court-martial eonrider their  demeanor, and tha t  
in this dag of speed> trampartation there IS no real baaia for a deposition 
ulthovt some true militsry necessity. United States ~ j .  Davis. 19 C S C.M.A 
217,  41 C.1f.R 217 (18701 

" 'Canpore  16 C.F.R. g 3.33111 12) (19701 (Federal  Trade Commiarionl 
with C W ~ F O R ~  CODE OF MILITARY JLSTICE Art.  49(d ) .  

"'98 A.B.A. Rep. 577 (18681; H.R. 523, 92d Cang., 1st Sesr 2 ( I B i l ) ,  S 
2247, 92d Cang., 1st Sees 5 944 (1971)  There i s  support I" the Defense 
Department fa r  this change. See. e 8. Address by Brigadier General ( ~ o u ,  
l lalar G e n e i d )  Haraid E. Parker. Military Law Seetmn. Gearma State Bar 
Amcia t ion ,  Dec 1968, 6 GA. STATE B m  J. 263, 276 (Feb. 1970) 

"'Arms Reg. No. 164. wra 20 I12 Aug. 1966). 
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dence."'*' The Supreme Court interpreted this phrase to  mean 
"supported by suhstantial evidence." 111 Thereafter this latter 
phraswlogy was used in almost all federal agency 
Most notably, this language was written into the Administrative 
Procedure Act,'l' and thus has become the general rule for de- 
termining the validity of administrative fact-finding 

The most common definition of substantial evidence is any 
relevant evidence that  a reasonable mind might accept as being 
adequate to support a conclusion."8 While this definition seems 
relatively clear in its meaning, it has been interpreted in very 
different ways. I t  has been deemed to be no more than a step 
beyond a mere scintilla of evidence on the one hand and as being 
almost a preponderance of the evidence on the other hand.lao 
It has been defined as more than uncontraverted hearsay,'d1 and 
as being evidence which raises no more than an equal choice of 
possibilities.>8g A good example of the confusion surrounding the 
nature of the substantial evidence standard is seen in the follow- 
ing comment by the New Mexico Supreme Court: 

Ordinarily, the  evidence i s  deemed substontiel if I t  
~n favor of  the party on whom Tests the burden 

tips the sesles 
Of proof. . . . 

"'See, e.&., 15 U.S.C. 8 45(d (1964) (Federal  Trade Cammimon Act, the 
first  to contain this provision on finality): 

" I  Consolidated Edisaon Co. %. NLRB, 306 U.S. 197. 229 (19381 (Interpre- 
tation of National Labor Relations Act. S 10(e), 49 Stat. 456). The Covrt  
did not give any derailed reasoning far I ta  opinion tha t  the atatute meant 
"substantial widenee." I t  pointed out tha t  substantial evidence "8s more 
than a mere scintilla of evidence or uncorroborated hemsay and tha t  either 
would be m inaumcienr baris of probative force despite the grea t  flexibility 
in adrnmmstrative procedures. 

'*See. e.&., Federal Cornmunicationr Act, 5 4 0 2 ( e ) ,  48 Stst .  1094 (1934): 
Federal Power Cornmiasion Act, 16 U.S.C. 5 8251 ( b )  (1064) : Securities Ex- 
change Act,  15 U.S.C. 8 X ( s )  ( a )  (1964). Theie acts am illustrative a i  
about 13 acts p a w d  m c e  1914 which incorporate the "substantial evidence" 
standard.  See Stasan. "Substontiol Eiidenci" in Administrotire Low. 89 
U. PA L. REV. 1026 (1941) The term haa not, hawever, been widely used in 
itate statutes.  Dickinson, The Conclusivenesi a/ Adrninii troti i i  Feel Deter- 
minations Since the Bin A w n  Case, 16 P i n  U. €. 30 (1935). 

'"Section 7 U.S.C. 5 566(d) (Supp IV 1969). 
""talon. buvila note 12s. 
'*Miller Y. kornmissianer, 203 F.2d 360 (6th Cir 19531 : NLRB b. Louis- 

$ i l k  Ref. Co, 102 F.2d 678 (6th Cir.1, crrt. demsd, 308 U.S. 668 (1930). 
lY Jaffee, J~die io l  Rsview' "Substanliol Evidence on The Whois Rmwd." 

64 H A W  L. RFI. 1233 (1951).  
"'Xnudsen Co. II. NLRB, 276 F2d 63 (9th Cir. 1960) ; ocoord. Consahdated 

Edison Co. Y. NLRB, 305 U.S. 197. 229 (1943). 
'"Galloway Y.  United States,  130 F.2d 467 (9th Cir 19421, d ' d .  319 U.S. 

372 (1943) 
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He 18 then Said to have established his ease by a pvepondrranoe 
of the evidence.'" 

2. Preponderance of the Evidence. 

plied in civil ca~es,"' and can best be described as:  
The preponderance of the evidence standard is universally ap- 

tha t  evidence xhieh, after a eonaideration of ail t h e  evidence. 
IS , . . entitled to the greatest  weight. Or , . , tha t  the testimony 
%.hieh points t o  B certain eonclvaion appears . . . to be more eredibie 
and prob%bie.l" 

This definition has been interpreted a6 meaning that a party's 
evidence must be more convincing than that  offered by the op- 
posing party.lJB or containing the o e a t e r  probability of truth.". 
Thus, the test is one of weight, and, where the evidence is equally 
consistent with two or more opposing propositions, it is insuffi- 
cient."? The utility of this standard is in its uniformity of de- 
finition and application, and in its requirement that  the fact-finder 
consider and weigh all of the evidence presented before arriving 
at a decision. 

3. Clear and Convincing Ev:idace. 
The clear and convincing evidence standard, although not 

proposed far  use in military discharge boards, is a possible alter- 
native to either of the other two standards."* The test is best 
defined as that measure or degree of proof which will produce in 
the mind of the trier of facta a firm belief or conviction as to 
the allegations sought to be I t  can also be defined 

-"Lumpkin v. MePhee, 69 N.M. 442, 286 P.2d 299 (19361 (emphasis 
added).  

' " E , p . ,  Chicago Stack Yarda Co. 9. Cammissloner. 129 F.2d 937 (1st  Cir. 
19421 : Hirieh V. Upper South Dep't of  Int ' i  Ladies Garment Workers Union, 
16'7 F .  Supp. 531 (D. Md. 1958);  Delaware Coach Co. II. Savage. 81 F .  SUPP. 
293 (D.Del.  1843) : 3ZA C.J.S. Evtdcnce 6 1018 (1964) : 30 AM. Jux. 2d E%*- 
denee 5 1163 (196'71 

"'United States i Southern Pa t .  Co., 167 F. 459 (Y.D. Cai. 19071; accord, 
Northwest Eke .  Co. P. FPC,  134 F.2d 740 (8th Cir 19491, afd. 321 U.S. 119 
(1944). 

"United Statea Y .  Kansan G ~ J  & Eiee Cm. 295 F. Supp. 532 (D. Kan. 

Bureh I .  Reading Co., 240 F.2d 574 (3d Cm.1, crrf.  denzed. 313 US. 961 
(18671. 

" 'Pit tman 8 .  West Am. Ins. Co. 299 F.2d PO5 (8th Cir. 1962). Richmond 
Y.  Atlantic Co., 27s F.2d 982 (3d Cir. 19601. In  thin Iltuation, the courts 
rafer t o  the evidence a %  being in "equipose'' 

In 3iew of the cangrenrional concern fo r  increasing the safeguards of a 
board respondent, this standard of prmf would be the clonert they eauld 
come r" a criminal standard of praaf without referenee t o  B court-martial. 

1963). 

"Cross 8 .  Ledford, 161 Ohio St 469, 120 N.E. I d  118 (1954) 
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as simply more than a preponderance of the evidence but less than 
evidence beyond a reasonable doubt."' I t  has been said that this 
standard should be used where the wisdom of experience demon- 
strates the need for  great certainty,"* such a s  in determining 
claims which have a serious social effect on an individual, which 
require p r w f  of willful, wrongful or unlawful acta, or which 
involve the court in granting an exceptional judicial remedy.'" 

The clear and convincing evidence standard has been used in 
deciding cases involving contests of citizenship, both in the 
matter of determining citizenship and revoking naturaliza- 
tion."' In both situations, the courts have noted that  they were 
dealing with cases of great personal importance and consequently 
the issues were too serious to  be handled by any standard less 
than the most exacting one applicable to civil cases. In view of the 
fact that  a t  least one court has stated that  an honorable dis- 
charge is a vaiuable personal and property right."' should not 
the clear and convincing evidence test be applied to  the un- 
desirable discharge proceeding? 

B. THE MILITARY APPLICATION 

The standard established by the Army's regulation is that  
Each finding must be supported by substantial evidence, which 

'"In Te Palme?, 72 h.M 306, 388 P.2d 264 (1958) (disbarment proceed- 
i n g ) ;  Chaesrmsn *. Sathre, 45 Wash. 2d 183, 278 P.2d 600 (1854).  

'*United State. 21. Bridges, 153 F. Supp. 638 (N.D. Cal. 1866) ; Lg Shew 
9. Aeheson. 110 F. SUDD, 50 (N.D. Cal. 18581. 

121 



56 MILITARY LAW REVIEW 

is defined a8 sveh evidence 8 8  a reasonable mind can aeeept BE 
adequate to support a canelusion." 

Senator Ervin's previous bill also contained the substantial evi- 
dence standard, but without defining The adoption of the 
preponderance of the evidence standard is one of only two changes 
in the Senator's new version af his bill."* 

The issue thus presented is whether the substantial evidence 
standard should be retained and, if not, what standard should 
replace it. One argument that can be made for retaining the 
standard is that  it is the test universally applied in federal admin- 
istrative actions,"" and a discharge board is an administrative 
proceeding.'s' As previously discussed, however, this argument is 
not totally acceptable."* While board members are chosen for 
their experience, maturity and lack of bias, there is no necessary 
correlation between these traits and many of the technical issues 
underlying the various bases for elimination from the service. 
Only one of the members is required to be a senior officer and the 
experience of each officer will vary greatly due tc his branch, 
type of assignments and years of service. An officer who has had 
primarily staff assignments will bring a different viewpoint to 
the board than an officer who has had numerous troop assign- 
ments. Some problems, such as homosexuality, alcoholism, and 
character disorders, may be better understood by doctors and 
psychiatrists than by ordnance specialists Thus, the board is 
more akin to a jury in its composition. 

A second argument i8 that the application of a stricter stand- 
ard would place an unwarranted burden on the government. 
Yore preparation time would be required to build a case and 
Some meritorious separation actions would flounder an the higher 
proof standard. These arguments, however, are easily countered 
by the fact that the respondent faces a possible lifelong stigma 

"'Arm) Reg. KO. 16-6, para 20 (12 dug. 1966).  The regulation SIPO pro- 
rides, but without reference f~ the degree of proof, that all erldenee shall be 
sceorded such weight as IS ramanted under the eircumstAnces. Id. ,  at para 
10. One dmharge reeulafion a180 provides that the president af the board 
~ L I I  m u r e  that rufficimr evidence ib  presented t o  the board far evalvatine 
the respondent's useiulneea Army Reg. 30. 638.212, para llC(6) ( 1 5  bul. 

abuse and related 
and made a bans 
1 s t  sesr.  f1911), 
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if he receives an undesirable discharge.lJ3 Requiring the govern- 
ment to  meet a higher degree of proof will bring the proceedings 
into greater balance. 

If the substantial evidence standard is not retained, what 
standard should be adopted? As previously suggested, one choice 
is the clear and convincing test, which could be appropriate 
because the undesirable discharge meets several of the tests for  
this higher standard of The stigma of the discharge has 
a serious social and economic result on the ex-serviceman and 
affects a valuable personal and property right.1ba However, the 
standard is very exacting and would require the government to 
develop a ease almost as convincing as needed to obtain a court- 
martial conviction.xh7 If such a case is required, the tendency 
might well be to do the little extra work necessary to  go to a 
court-martial where the government could obtain a punitive 
discharge and a federal conviction.2n5 This action would give the 
serviceman the full range of judicial safeguards and satisfy 
Chief Judge Quinn's complaint,lS8 but would also reduce the we-  
fulness of a prompt administrative system of discharge. 

The preponderance of the evidence standard thus remains as 
the best standard because it is definite, can more easily be 
applied in B uniform manner, and is not so demanding that  the 
administrative system will become ignored. I t  brings the weight 
and credibility of all the evidence into direct consideration in 
the decision making process. Finally, it  requires a degree of proof 

- ' S e e  section 1, B, supm 
'"Ly Shew Y. Acheson, 110 F. Supp. 60 (N.D. Cal. 1963).  See tex t  seeom- 

panying notes 139-41. 8upra. 
Bland 2). Cornally, 293 F.2d 862 (D.C. c i ~ .  1961) ; Unglesby Y. Zimney, 

260 F. Supp. 714 (N.D. Cal. 1966) ; Glidden Y. United States,  186 Ct. CI. 516 
(19681 ; Sofranaff Y. United States, 166 Ct. Ci. 470 (1964). 

"Bernstein Y. Herren, 136 F. Supp. 493 (S.D.N.Y. 1956) ,  United Staten 
21. Keatlng, 121 F. Supp. 477 (N.D. Ill., 1949). The respondent not only 
suffers the lo%% of an honorable dincharge, but mag dm lose many veteran's 
benefits because of 8" undesirable diacharge. 

"-The court-martial  standard 1% evidence whxh convinces the eonrt beyond 
B reasonable doubt. MChl 1868 (RN.), ~ B T B  74a. 

'=Senator Ervin's bill pmvide9 tha t  no member would be discharged ad- 
mmlstrativel? far conduet which constitutes an of fene  under the l h i / o m  
Coda o/ Militand Jwtm, except in eases ~nvolving a civil eonvietion O~ a 
pIdonged unauthonsed absence. S.2247, 92d Cone.. 1 s t  Seas. 8 943(b) (1871) 
In ~ i e w  of the armed forces' position tha t  a commander should hare  the 
choice of a court-martial OT an admrnistrative board m any oven caw, 1 9 6 8  
Hrorlnra 361-84, the anslrris here is premised on the positlo" tha t  the 
grounds of elimination for administrative boards will not be so drastically 
restricted and tha t  the effects of  an? rweelfic atendard of proof ahauld be 
evsluated an tha t  basis. 

"See  note 4, BUP70. 
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more in balance with the detriment of the undesirable discharge. 
In all of these respects it aids in establishing fundamental 
fairness in the discharge proceeding. 

V. THE LEGAL ADVISOR 
The desire ta increase the safeguards afforded B respondent a t  

a military discharge hearing by creating more restrictive and 
complex rules of evidence creates a problem if the application of 
these rules is left solely in the hands of the board members. 
Application of the proposed rules, especially those of constitu- 
tional magnitude, requires legal training and experience on the 
par t  of the person who is to administer them at  the hearing. The 
solution which most readily comes to mind is to have a legal 
officer appointed to the board to serve this purpose. Senator 
Ervin has proposed the appointment of such an officer, the 
"legal advisor," to serve on discharge boards a t  the discretion of 
the appointing authority or the request of the respondent or the 
board.'8o Under the Ervin bill, the legal advisor would not only 
be the arbiter of the admissibility of evidence, but would also 
rule on all motions and 

The Department of Defense initially was apposed to such a 
proposal, stating that the appointment of qualified counsel ta 
assist the respondent afforded adequate protection of essential 
rights.1s3 I t  was further stated that  while there were some cmes 
where the issue8 were complex enough to make it desirable f a r  
the government to provide legal assistance ta the h a r d ,  this 
would give no greater protection to the individual. Finally, the 
Department painted out  that the requirement for a legal advisor 
would considerably increase the number a i  lawyers required by 
the services. Since these original arguments were made, there 
appears to have been some movement toward accepting the legal 
advisor p r o p o ~ d  In late 1969, for example, Major General Parker 

"'S2247, 92d Cong. lat Seia. 5 846 (18711. The proposed seetian slates 
that the appointing authority ''may'' detail a legal advisor when he deems 
it desirable becsvre of the c o m p l e ~ i f y  a i  the legal ~ s m e i  but that he "shall" 
detail a legal advisor st the request af the resgondent unless there are cam- 
pelling reasmi far refusal. There IS no pidance  81 ta what these " e m -  
p?Ilhng reasons" might be. A l e rs l  adviaor 13 defined as a eammissianed officer 
qualified under UslrORM CODE OF h l l L l r ~ n l  J L ~ I I C I ,  art 2 7 ( b )  (1)  and 
certified b) the Judge Adi,oeate General fo r  duty a8 a legal adviror 10 E,S.C 
5 842 (9) 

'"S.2247, 92d Cang. Irt Seas. see.  961(b) 11871) Such am officer aov ld  
resemble the "isw member" who ast on c a u r t r m a r t d  forty years ago. See 
discussion aecompanying note 168, in f rn .  

" ' 1 8 6 6  Hroringa 387 (teetimany af Brigadier General Willism W Berg, 
Deputy Asristsnt Secretary of Defense far Military Per~onnel  Policy). 
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stated that he favored the bill introduced by Mr. Bennett,laS 
but would like to see added to i t  a provision for a legal advisor.'" 
Perhaps this is a recognition by some omcials within the Depart- 
ment of Defense that the average board member would not be 
equipped to handle the new procedures under discussion and that 
the success of any more extensive safeguards lies in the direct 
application of legal expertise."6 

Should the legal advisor be more than simply an arbiter of the 
admissibility of evidence? The possible consequence of giving him 
more authority than is deemed essential for insuring compliance 
with new evidentiary rules is that in time the board could de. 
velop into a specialized " c o u W  if indeed not merged with the 
court-martial system. Such a trend is found in the civilian ad- 
ministrative agencies by one writer who foresees the ageney 
hearing examiners becoming a quasi-judicial officers, making 
decisions which would be final without subsequent approval by 
the agency administrators.'80 While the legal advisor envisioned 
by Senator Ervin would not be the equal of the independent 
civilian hearing examiner:a7 he could take the first step in a 
possible evolution. 

The precedent within the military for such an evolution is not 
lacking. Forty years ago a court-martial had a "law member" 
who was to be a judge advocate. If one was not available, any 
officer "specially quaiifled" could be detailed."' He was a member 
of the court and it was his duty to rule on interlocutory questions. 

'"H.R 523, 92d Cang., l a t  See&. (1971). Unlike Senator Ervin's bill, the  
iegiaistien introdneed by Mr. Bennett eontaini no provision for appointing a 
legal advisor. 
*Supra, note 122, a t  276. The iegai sapectr of adminiatrati.ie discharge 

boards were at tha t  time in General Parker's mea of responsibility within 
the Department of the Army, end his atatement might be seen a8 an indica. 
tion that  a t  least the Army is no longer opposed to the legal advisor pr- 
""..I 

's The proposed legal adviaor has dm been diecussad by Beveld i m  review 
authors. One writer  atated tha t  the movement for the creation of a "military 
judge" in eourta-martial opened the way for the logs1 advisor p m p d .  
Everett, Militom Administretzve Diacha?gee-The Psndulum Sunn#., 196s 
DUKE L.J. 41. Others saw no need for a legal advisor ainee the rules of evi- 
dence hsve been traditionally lax. Dovgherty m d  Lynch, Adniniat?otive Dia. 
c h w g a :  M i l i t a v  Justice?, 33 Gm. WAS=. L. REV. 498 (1964). and felt  t ha t  
the propmd was, i n  effect, the appointment of L military judge to B board. 
Lynch, The Adminia'trative D i a c h w g e :  Change8 Needed?, 22 MALNE L. RBV. 
141 (1970). 

* h r e h ,  Admmmt7olive Court vie the Independent Hea+-iw O f l c w ,  51 
J L ~ C A T U R E  114 (1967). 

"'See 5 U.S.C. $ 8  55657 (Supp I V  1969). 
*Manual for Courts-Martial, United States, 1928, para& 48. 40. The term 

"apedaily qualifld" w w  not deflned, but  implied t ra ining io military law. 
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When the Unifonn Code of M i l i t o m  Justice went into effect 
twenty years later, this member, who WBS now required to be a 
judge advocate, wa8 separated from the court panel and acted in  
a capacity "similar" to that  of a judge.'*s NQW, under the 
amended Code, he is a "military judge," with almost total 
judicial powers, including the authority to hear cases sitting 
alone."' 

The possible evolution of an administrative discharge court 
is not necessarily undesirable, but it does have certain draw- 
backs. The more complex the procedures become, the  greater 
will be the need for military attorneys to serve as counsel for both 
parties and as the "hearing judge." The necessary additional 
manpower and administrative funds would most likely cause a 
decline in the use of the system in favor of courts-martial. If the 
funds are  not available, the result would be delay caused by in- 
sufficient resources."' In essence, the system would become so 
geared to safeguarding the rights of individuals that  the military 
services would suffer from not having a prompt method of eli- 
minating those who are not fit for military service."% I t  must 
also be recognized that the undesirable discharge is not a puni- 
tive measure, such a6 confinement or forfeiture. While there are 
areas in the board proceeding where more legal protections could 
be established, no one has yet suggested that  the  stigma as- 
sociated with the undesirable discharge is 80 great as to  change 
the system from administrative to judicial in nature, 

Therefore, assuming that the discharge procedures should re- 
main basically administrative in nature, the use of the legal ad- 
visor should be as limited as possible to minimize the potential 
for "evolution." Hia role should be that of the legal arbiter of 
evidence admissibility, with no part in determining the weight 
or credibility of the evidence once admitted. Nor should he be- 
come involved in deciding motions and challenges, since these 
would play a lemer role in a board proceeding than they do in a 
court-martial.'.8 Because of the limitation in available military 

'"Manual for CourbMartid.  United States, 1951, PBPB 39. See Cnited 
Slates Y. Berry, 1 U.S.C.M.A. 255. 2 C.M.R 141 (1952):  United Staten *. 
Riehsrdaan, 1 U.S.C.M.A. 558, 4 C.Y.R. 150 (1852). 

" ~ M C M  l ~ m  (nm.) ,p8r8 .3~ .  
"'The lack of wmeieit  attorneys to serve 8 8  legal adnaora WBI raiad by 

both Brigadier General Berg, 1966 H e a n n g s  357. and the ABA Special Com- 
mittee report on Senator Ervin'e bill. 9 3  A.B.A. Rep. 577 11868).  

Thia i s  the explicit, single purpose of st lesat m e  separation replalion. 
Army Reg. No. 636212 ,  para 1 (15 Jul. 1866). 

"There i& no motion practice ~n b a r d  prmeedinga as to lack of a speedy 
trial, miatrial, or findinp of not guilty vhich sue eommon to the court-martial. 
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lawyers, the use of the legal advisor should be totally discretion- 
a ~ y  with the appointing authority if the system is not to flounder 
for  lack of available manpower. 

VI. RECOMMENDATIONS AND CONCLUSIONS 

The preceding sectiana have discussed some of the issues raised 
concerning the administrative discharge system, focusing on 
pertinent sectiona of the bill introduced by Senator Ervin."' I t  
is appropriate that  Congress exercise its constitutional powers to 
make rules for  the regulation of discharge proceedings,'" 
making the desired safeguards binding on the services."' The 
conclusions arrived at  in the preceding sections will here be 
brought together into a legislative scheme based in par t  on 
Senator Ervin's proposals. 

The basic rule of evidence for the discharge b a r d  should be 
premised on the need to exclude improper evidence and tn 
preclude a decision founded totally on hearsay evidence. Thus, 
the legislation should provide that : 

The Secretary of Defense shall prescribe rules regarding the 
admissibility of evidence which is material. relevant, probative, 
and the result of P lawfvl search OF interrogation, or whieh in 
not otherr ise  proscribed herein. The rules c~neeming the legality of 
B search or confession will be those Currently in farce in courts- 
martial. In no cam will m y  decisions of B board be based en- 
tirely on hearsay evidence excluded in eivll esses. 

This provision, in referring to the rules used in courts-martial, 
would create Some uniformity between the administrative and 
judicial systems, decreasing possible use of the former to cir- 
cumvent the protections of the latter. 

The "otherwise proscribed" evidence refers to the specific 
evidentiary prohibitions proposed by Senator Ervin in section 
969 of his bill. These should be retained."' The proscription 

I t  ie po~sible that  motions based on former jeopardy or the admissibility of 
evidence would increase, but the former should be handled in the legal rwiew 
before the appointment of the board and the latter would fall within the 
scow of the iegai advisor's dutiea 8 s  arbi ter  of the evidence. 

"'S.2247.92d Cong., 1st  Sess. (1971). 
""'The Conmeer shall have Power , . . To m&e Rules for the Government 

and naval Forces; , . .I' U.S. CONBT., Art. I ,  set. 8. 
lade in the report  of the ABA Swoial  Committee 

on Military Justice concerning minimum rafegvarda for  discharge proeeed- 
mga. 93 A.B.A. Rep. 517 (1968).  The current  ruies a m  found in Department 
of Defenae Dirwtive 1332.14 (Dee. 20. 19661 and e m  be ehanmd st the dia- 
eretion of the Secretary. 

"'S.2247, 92d Cong., 1s t  Sess. 0 968 (1971). See aeetion 11, B,  'upra. 
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on the use of evidence of acts occurring more than three yeam in 
the past or before the current enlistment, whichever is longer, is 
a feasible statute of limitations for discharge cases. The double 
jeopardy provision is not new but does increase the respondent's 
safeguards by removing the authority of the Department of the 
Army to grant certain exceptions.ITa Finally, the requirements 
that  the respondent be allowed to cross-examine investigators 
and be liable for  elimination only on classified reports actually 
released to him brings the mli tary practice in line with the 
judicial decisions on "secret" evidence.'Ts However, the general 
prohibition against all adverse evidence without the opportunity 
for cross-examination of the informer is too broad. Sufficient 
protection is granted, within the boundaries of administrative 
law, by prohibiting a decision based solely on judicially o b  
jectionable hearsay. 

In addition to the above limits, Congress should also provide 
that :  

Except far depositions, investigative reports. confessions or ad- 
missions ai the respondent and written stipulatiom, no daeument 
wil l  be received in evidence unless it is an official record, a buainees 
entry or B properly authentieated rriting in accordance 
with the rules ewrently applied in courts-martial. 

Thus, the respondent will be protected from the use of docu- 
ments such as the FBI identification record mentioned pre- 
viously.'80 

T h e  provisions of Senator Ervin's bill f a r  the use of sub- 
poenas and depositions in a manner similar to that found in 
courts-martial are desirable. The subpoena power a t  the hearing 
level will do much to increase the opportunity for confrontation. 
The deposition provisions, however, should be amended to allow 
the taking of a deposition at  any time after the respondent makes 
his election to appear before a b a r d  af officers. The automatic 
subpoena in cases where an administrative hold was not used 
to retain a probable witness, as well a8 the question of requiring 
this holding action earlier in the discharge proceeding, are 
added safeguards which go beyond minimum needs. Such pro- 

"'Comzare S.2247 92d Con.. l a  

"See section 11, c. b"P70. 
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visions might better be left to the discretion of the Secretary of 
Defense. 

The standard of proof in discharge cas- plays an important 
role in  the board’s decision making process. The need for  in. 
creased definiteness, uniformity, and consideration of all the 
evidence is best provided in the preponderance of the evidence 
standard. The legislation would aid uniformity by including the 
following : 

A preponderance af the evidence is defined 81 evidence aubmitted by 
a proponent which, after consideration of the weight and eredibility 
of all the evidence presented, i8 entitled to the greater weight 
and pmbability of truth. 

With the increased complexity in the rules of evidence to be 
applied a t  the board hearing, the appointment of a legal advisor is 
most desirable. The role of the legal advisor should be strictly 
defined in order to retain the full administrative nature of these 
proceedings He should be appointed at the discretion of the 
appointing authority in those caaes involving complex legal 
issues, and should do no more than rule on the admissibility of 
evidence. In this way he will insure compliance with the technical 
evidentiary rules and yet keep the possibility for  “evolution” into 
an administrative “judge” at  a minimum. 

The Department of Defense is in general agreement with the 
hoard objectives of the proposed legislation, namely, “to insure 
that  the essential rights of our citizens are  protected while in 
the military service.”“‘ In rexmmending what it believed to  be 
the minimum standards for  discharge proceedings, the American 
Bar  Association Special Cornmitttee on Military Justice stated 
that  there must be a balance between the needs of the service 
and “preserving to military personnel the traditional basic no- 
tions of fa i r  play and administrative due process.”“‘ I t  is this 
balancing which the military is being forced to contend with in 
the legislation proposed by Senator Ervin. I t  is the author’s be- 
lief that there must be some changes in the current approach to  
evidence in the administrative discharge board, and. that  the 
recommendations made above represent a practical and legally 
acceptable balance.”8 

. 

“‘1Ss8 H s l i n n g a  860, 
- 8 8  A.B.A. Rep. 671 (18Bs). 

The author also beiievea that these recommended changes would do 
enough to improve the discharge proteas, and that further, more  weeping 
changer in aueh matters 88 the grovnds for elimination and review w d d  
c a n e  B mbstsntid decrease in the use Of adminiatrativr m e a ~ ~ u r e ~  where 
they were more appropriate, and a corresponding increase in courtamartid. 





MILITARY CONTEMPT LAW AND PROCEDURE* 

By Major John A. McHardy, Jr." 
After  several 'decades o f  judicial tmnquility, "order in 
the court" has become R p h w e  o f  real meaning. The 
military, though less spectacuhdy than the civdian 
courts, has suffered from the contemptuow witness, 
attorney, or spectator. The author emmines the history 
o f  militand contempt powers and traces their influence 
on artiole 48 of the Uniform Code o f  .Military Jut ice .  
Af ter  an esamimtion o f  constitutional issues involved, 
he proposes several changes to remedy present weak- 
nesses in the wwer  o f  mditaw courts to maintain order. 
Unless o d e r  is maintained in  the oourtroom and dis- 
mption prevented, vea8on cannot prevail end eonstit* 
tional rights to liberty, freedom and equality under law 
cannot be protected. The dignity, decorum and courteay 
which have traditionallu characterized the courts o f  
civilized nations 6% noi empty formalities. They are 
essential to an atmosphere in which justice can be done.' 

I. INTRODUCTION 
These are  tumultuous times. These are times of dissent and 

discord. Times when the most basic of our values and the most 
sacrosanct of our  institutions are being questioned, challenged 
and t r ied The values and institutions that  will ultimately survive 
are  those that  can withstand the questions of reason and the chal- 
lenges of truth, but none can survive anarchy. The courts of law 
have not escaped the incursion of the tumult. The news media 
are rife with reports of trials being disrupted by disorder. The 
events of the trial of the "Chicago I" are too well known to bear 
repetition, and now we read of the "Seattle 8": 

[The C.S. District Court Judge1 ordered m e  epeetator elected 
and 10 others followed, yelling, "Youth cannot get a fair trial in 
thia court," and "Heil Hitler." 

*This article was adanted from a theaia .resented to The Judge Advoeate 
General's Sehaai, U.S. - A m y ,  Chsrlottea~lle,  Virginia, while -the author 
was B member of the Nineteenth Advanced Course. The opinions and eon- 
e l ~ s i m s  meiented herein m e  thore of the author and do not neeesaariiY reo- 
resent ti;e views of The Judge Advocate General's School or m y  pivex& 
mental agency. 

..JAGC, U.S. A m y ;  Military Judge, 17th Judicial Circuit, MACV. 
B.S.L.. 1965. J.D., 1967, University of Minnesota. 

'Report a d  Reommendatlam of the Arnenoon Cdiar; a/ T h i  Larvyeva, 
D k p t i a n  of the 3udioial Pwccaa, C A ~ E  COM. 28 (Sept.-Oct. 1910). 
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Earlier, Jefferey Dowd, a defendant yelled a t  U S  Attorney Stan  
Pitkin, "1'11 nhaat to kill the next t ime *n agent comes to my house 
and 111 bring him right tc you." 
Dowd Shook his filita and pointed his finger a t  P i t i n  when the 
mvernmenr denied federal  aeenta were keeoins the defendant8 . .  
and Their attorneys under swveiilame. 

Dowd Bereamed tha t  his girl  fr iend was afraid to live a t  home 
hewuse F B I  men were around the house.' 

. . . .  

The military courts have not been immune from the tumult. 
The Presidio Mutiny cases engendered a good deal of newspaper 
space for the disruption surrounding them. But i t  is not only the 
well publicized trial that  earns the rancor of the unruly. A 
special court-martial a t  Fort  Eustis experienced difficulties: 

Before the dismissal, sevei.4 witneraes in the esse held up cavrt  
proceedings for  almost an hour by defying [the military judge's1 
order that they leave the eourtrmm until ealied to testify. 
After the r i tnesses  were eaiied to the bench aeverai *peetatmS, 
including Mrs. Steven P. Wineburg, whose husband, an Army 
private, was eanvieted last  month on similar charges, gathered 
around Blue. [The military judge.] 
Blue then ordered the military p~liceman to ensure tha t  those not 
testifying would remain outside the courtroom and had ~ e ~ e r s l  
spectators removed." 

Nor is the problem new in either the civilian courts or the 
military.' A professor a t  the University of Virginia Law School 
in 1838, explained the reasons courts m e  subject to  contemptuous 
behavior: 

Whilst the judieiary 19 the weakest branch of dl governments, i t s  
duties from their  very m t w e ,  are p~'u1iarly eslculated tc arou~e  the 
angry pa mi on^ of the dieemtented and turbulent, and to excite them 
tc acta of outrage,  disobedience and innuit." 

In an effort to discover the extent to which courts-martial had 
been experiencing difficulty with disruptive behavior, and the 
manner in which military judges had been dealing with the 
problem, the author conducted a survey of seventy-five general 
and special courts-martial military judges during the months of 
November through December 1970.O All judges were assigned to  
:The Washington Port, No". 20, 1870, a t  A26, e d  1 

Richmond Time8 Dispatch, No". 6, 1970, a t  C 1 2 .  
'One of the earliest reports of contempt procedure is found in a treatise 

writ ten by Firs t  Lieutenant Stephen Pame Apde, Judge Advocate tc General 
Thomas Gage, the British Commander BY the time of the American Revolu- 
tion. S. AWE, A m a r n r  ON COURTS-MARTIAL 67-69, 72 ( l i t  ed. 1769). 

'DAV~~.CRIMINAL bw, 388 (1636). 
'Tr ia l  Judiciary Officer Statim List of General and Special Court.Martia1 

Military Judges,  1 Jon. 1870. 
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the trial judiciary and representatives of ail judicial areas and 
circuita were contacted. Of the forty-four officers who responded, 
aixteen had had experience as law offleers prior to being certi- 
fled 88 military judges. Altogether these men had tried aver ten 
thoysand general courts-martial and over fourteen thousand spe- 
cial courts-martial. Nearly all of the officers had experienced some 
form of contempt in their court-rooms, but baaed on the number 
of times this had happened, the experience with such behavior 
had been very smalL The significant reply, however, was that 
although contempt had been almost infinitesimal in the past, the 
incidence of contemptuous behavior in courts-martial had been 
on the rise since about mid-1970. A sampling of the acts de- 
scribed which the judges considered to  be contemptuous were 
refusal of the accused to appear in military uniform; failure of 
military personnel to testify when ordered to do 80;  reference to 
the trial as "these illegal proceedings" while continually inter- 
rupting the tr ial;  sarcastic and scornful behavior to counsel and 
the judge, and refusal to participate further in the conduct of 
the trial; disrobing in the court-rooom during the trial by the 
accused; continued argument on a point after an  adverse ruling 
thereon; vulgarity and obscenity; an accused tearing off his 
ribbons and throwing them across the court-room; failure of 
stockade and company personnel t o  have an accused ready for 
tr ial;  disobedience to court's instructions on what evidence could 
be admitted by counsel; intoxication; tardiness of a witness or 
counsel; communication of a threat to a witness; disruption of 
trials by spectators; prevention of the testimony of a young girl 
by the act of her mother in screeching, shouting, sobbing and 
simply overbearing any attempt to w e a r  and examine the wit- 
ness; failure by counsel to appear in court; an  accused trying to 
fling himself out a second story window; and feigning of mental 
illness. 

The problem of contemptuous behavior before courts-martial 
clearly exists. It has been stated tha t  courts must have "competent 
authority to  repress such acts, to protect themselves . . . and 

. to give due efficacy to their lawful powers. , , . ' I .  Do courts- 
martial have this competent authority? Let us begin to find the 
answer to this inquiry by tracing the history of the present law. 

11. THE HISTORY O F  XILITARY CONTEMPT LAWS 
Further yet. far prerervmg Order, and keeping up the Authority 
of those Caurta,  i t  i b  also appointed, That if any Officer or Soldier, 

'DAYIS, mprq note 5 .  
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shall presume to draw hii  Sword I" any Plsee of Judicature.  while 
the Covrt is  sitting, he shall suffer an arbitrary Punishment:  And 
the Provost Martial  is there empowered and directed by his own 
Authority t o  apgrehend such Offenders . . . 
The like also with Respect to using any braving or menseing Words, 
Signs or Gestures. . . .' 

The above reference appears to  be one of the very earliest 
pronouncements an the problem of the contempt of a military 
court. Although the author does not identify his source, i t  is 
strikingly similar to Articles 66 and 73 of the Prince Rupert 
Code.'O Writing in 1898, George B. Davis traced the Articles' 
evolution into American military law: 

K l t h  a slight verbal change, t h x  p~avision [Article 731 appears 
as Article 16. Section 15 a i  the Brit lrh Code o f  1774. . 
With [an inmgniheant] nubstitution . . . it appeara as Article 14, 
Seetian 1 4  of the American Code of 1776." 

. 

The original rules and Articles of War enacted by Congress 
20 September 1776, as Section XI\'. Article 14 provided: 

No person whatever shall m e  menacing words, signa, or gestures. in 
the presence of B court-msrnal,  then mt t lw,  or shall cause any dir- 
order 07 not ,  SO as to diaturb their  proceedings. on the penalty of 
being punirhed at the diseretnon of the r a d  

The Articles of 1786 were twice re-enacted and on 10 April 
1806, the contempt article became Article 76 of the Articles of 
War. 

So perran whatsoever shall u e  any menacing words, signs, or 
gestures I" prerence a i  a court-martml, OF shall cause any disorder 
or i iot ,  or diaturb their  proceedings, on the penalty of being pun- 
ished st rhe discretion of the raid court-msrtla1.l" 

At the time the Constitution and the Bill of Rights were belng 
debated and enacted the scape of Federal military law was 

*BRUCE, THE I I S I ? T L T ~ ~ ~ ~  or MILITARY LAW, ANCIESI AND MODERN 309 
(1717) .  

'Prince Rupert  (called Rupert  a i  the Rhine, 07 af the Palatinate) (1819- 
1682). WBQ B roya11st cavalry commander in the Enriish Civil War  (1642- 
1846) He became General of the King's Army (Charles 1) in 1644. 19 
E N C I C L O P ~ D I A  BRIIANMCX 669 (1965). 
"G. D A ~ I S .  MILITART LAW OF TXE UN-ITD STATE.% 5 0 5  ( 1 s t  ed. 1888). 

Wlnthrap rtatee tha t  t h l a  became Article 5 4  of the Code a i  James 11. R. 
WINTHROP, >lIIIITARI LAW A Z D  PRLCmElTS 301 i2d ed. 1920) 

* CALLAY, \IILITAIIY LAWE OF THE C ~ m a  STATES RELATISO IO THE ARMY. 
VOLUNTEERS, h l n m ~ ,  m o  TO BOLFTI LAWS AND PEXSIO?-J WOM TBE 
F O L X D A T ~ O ~  UP THE G U I E R X M E ~ T  TO THE YEAR 1 9 6 5 ,  73 (2d ed. 1863). 

" I d .  a t  189 

G. D*>lS. ivpro note 10. a t  507-08. 
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exceedingly limited. I t  applied to a mere handful of individuals 
all of whom were soldiers or sailors by choice (there being no 
National Draft  Act until the Civil War ) .  President Washington 
transmitted to the Senate in August 1789, a statement from 
Secretary Knax showing that the troops in active service came 
to 672, and that there were wanting 168 to complete the establish- 
ment." 

Article 76 of the Articles of War of 1806 became Article 86 
in 1897 with a slight change in wording.'J 

I n  the next revision in 1916, the contempt article bwarne 
Article 32 which stated: 

A COuit-mar+ial may punish at discretion, svbject to the limitations 
contained i n  Article fourteen. any person who "sea any menacing 
words, aigns, o r  gestures I" Its presence, or who disturbs its pro- 
ceedings by m y  riot or disorder." 

Article 14, referred to in the above quotation, dealt with the 
general limitations on who may be tried by a summary eourt- 
martial and set the limits of punishment for the summary court.'. 
The reference to Article fourteen is somewhat puzzling. Insofar as 
a contempt proceeding is not a trial,I8 the reference as to who 
may be tried by a summary court-martial is not germane. I t  
more likely has reference to  limiting the punishment to tha t  the 
summary court could mete out. This theory is reinforced by the 
fact t ha t  when a limitation was set in the contempt article it- 
self, this reference no longer appeared. Article thirteen of the 
then Articles of War limited the jurisdiction of special caurta- 
martial, but it was not mentioned.'* The limitation on punish- 
ment in the contempt article first appeared in the Articles of 
War in 1921, when Article 32 was again amended ta read: 

A milirary tribunal may punish 86 for eontempt any person who 
uses any menaeing words. nigns, or gestures in it l  presence or who 
disturbs its pIoeeedings by any riot or disorder: Pro\ided, that such 
punishment shall in no cam exceed one month's confinement, or B 

fine of $100, or both." 

The rules for the government of the Navy were separate a t  
this time. In fact the first complete military codes under the 

"Wiener, Courla..Ma7tial end The Bill oi Rishu: The 0e:gznal Pioctioe 1, 
72 HARV.  L. RET. 8 (18581 

THE !AIILITABY LAWS OF THE D x m n  STATES, 482 (1881).  
T x E  MILITARY LAWS OF THE UNITID STATEB 1816, 582 (5th ed. 1817) 
Id.  s t  584. 

-United Staten 2). Sinigar, 6 U.S.C.M.A. 380 20 C.M.R. 46 (1955) .  
Is TBE M r n r m ~  LAWS OF TSE UXITED STAT& aupre note 1s at 584. 
m M I L I ~ A R Y  L A W  OP TRE C W ~ O  Srares 1911, 1484 (8th ed. 1821). 
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Constitution were those for the Navy in 1799 and 1800, followed 
by the code for the Army in 1806. The earliest article an contempt 
for the Navy was Article XXXVII of the Rules and Regulations 
far the Government of the United States Navy which provided: 

. . , [ I l i  any person &ail , , . behave with contempt to the court, 
i t  shall and may be lawful far the court to imprison such offender 
at their  discretion: provided tha t  the imprisonment shall in no ease 
exceed tn-0 monrhs. . .I' 

The Navy article apparently changed only once again, becom- 
ing Article 42(a) in 1878: 

Whenever m y  person refuses t o  eive his evidence or to give it in 
the manner provided by these articles or pmvmieates, OT behava  
with contempt to the court, It shall be lawful for  the court  to im. 
prison him for any time not exceeding two months: Provided, tha t  
the person charged ahall, st his own request but not mthewiae, be 
B competent vyitnesa before B eourt-mmtid or court  of inquiw, and 
his failure t o  make such request ahall not create any preaumption 
against  him." 

Thus Congress had Article 32 of the Articles of War and 
Article 4 2 ( a )  of the Articles for the Government of the Navy 
before them when holding hearings on the Uniform Code of 
Military Justice in 1949.** The product of their labors was Article 
48 : 

A court-martial, provost court, or military commmsion ma? p u m h  
ior contempt any person who usee any menacing ward. sign, or 
gesture in its presence, UT who disturbs it8 proceedings by m y  riot 
or disorder. The pvniihment may not exceed confinement for 30 days 
or B fine a i  $100, or both." 

Article 48 remained unchanged by the Military Justice Act of 
1968 despite the fact that  the Committee on the Uniform Code 
of Military Juatiee, Good Order and Discipline in the Army in 
January 1960, proposed its amendment by inserting between the 
wards : "a court-martial" and "provost court" the phrase: 
I'. . . a law officer conducting Special sessions pursuant to sub- 
sedion 839(a) of this title (article 39a). . . . ' Igi  

* >  MILTBY, COLRTS-MARTIAL AKD MZLITIRY L A W  262 I18131 
'* NAJAL COURT% AID BOARDS 1937. 466 (18411. 
"Office of the Secretary of Defense. Committee an B Pnifom Code of 

"UVIFORM CODE OF MILITARY JUSIICE, Am.  4s (hereafter cited BQ UCMJI 
"Publie Law 90-632 ( 8 2  Stat. 1336) 
-Repart to the Honorable Wllber M. Brueker, Secretary of the A m y  by 

the Committee on the Uniform Code of Mili tary Juatiee, Gwd Order and 
Discipline ~n the Army, 124 (1960). 
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In summation, there is very little difference between the original 
Article 14 of 1776 and Article 48 of today's Code. 

A comparison with Article 42(a)  of the Articles for the Gov- 
ernment of the Navy is a bit more difficult insofar a s  that  article 
waa more inclusive than either Article 14 or Article 48. I t  in- 
cluded among ita prohibitions refusal to give evidence or to  give 
it the  manner provided by those articles. These acts are  now pro- 
scribed by Article 47 of the UCMJ as to persons not subject to 
the Code and by Article 134 of the UCMJ as to persons who are 
subject to the Code.'. Article 42(a) further included perjury, now 
proscribed by Article 131 of the UCMJ BS to persons subject to 
the Code. Lastly. the Naval article assured the competency a s  a 
witness of the person convicted under its terms. This is now re- 
solved in paragraph 148d of the revised 1969 Man& jw Courts- 
 martial.^^ 

Comparing Article 42(a) with either Article 14 or Article 48 
solely on the basis of the contempt power shows significant dif- 
ferences. Ita application will show even more. 

111. THE CONSTRUCTION OF ARTICLE 48 

Inasmuch as the  Army's paat and present articles on contempt 
are strikingly similar, in construing the present article reliance 
can be placed on the authorities who have construed ita pre- 
decessors. Due note will be made of the divergent construction 
placed upon the Navy Article. 

A. "A COURT-MARTIAL, PROVOST COURT, OR 
MILITARY COMMISSION . . .I' 

Two crucial questions concern the jurisdiction of a court- 
martial le to Dunish for  conternot one who is Superior in rank to 

"12 DIG. OPB., Witnemas, aec 39.11. United States Y.  Riaka, 83 C.M.R. 939 
(AFBR 1963), DID. OPS. J A G  1 8 1 1  POT& LXIl D, at 149 IApr. 1880). 

'MARL*L FOR Camrs-Murn*~,  U N I ~  STATES, 1 9 6 9  (RE?.), para. 148d 
(hereafter cited BLI MCM, 1 9 0 9 ) .  "Conviction of an offense dwn not disqualify 
D witneiis but certain eonvietima may be shown b diminish his credibility. 

Sin& the foeus of this inquiry is the eontempt power of the court-martial, 
the provost court and the military earnmission will be diaeuaaed only where 
their pmeeedingr have B direct bearing on the contempt power of the court. 
martiai. 

The foilofing colloquy took place during the Senate Hearings on 
Article 48 ie 1849: 

" M I .  Em&. I would like to ask m e  question. It is going back, 
and 1 think it haa been covered but I did not fully 
understand it. Exsetiy what id the difinition of B 
PI.V.It C O U I t ?  

. S e e 1 5 8 b ( Z i ( b i . "  
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any member of the court or  the military judge, and to punish one 
who could not be punished by the particular court, e.g. an officer 
witness befare a summary court-martial. 

Paragraph 10 of the M e n d  for Cowts-Mbdial ,  United States, 
1969 (Reuised) ,  grants blanket jurisdiction to a court-martial in 
these words : 

A c o u r t m a l t i d  provost court, or military commission may punish 
f o p  contempt any person r h o  u e e  any menacing w i d ,  sign, or 
gesture in its preaence, or u,ho disturbs ITS proceedings by any riot 
or disorder (Art .  4 s ) .  See 118 (Cantempts). 

Paragraph 118 of the Manual provides 'The power to punish 
for contempt is vested in general, special, and summary courts- 
martial." The paragraph further defines the words "any person" 
as used in Article 48 of the Uniform Code of Military Justice to 
include all permm; hence any court-martial, general, special or 
summary has the power to  punish for contempt whether or 
not the contemnor is superior in rank or not otherwise amenable 
to  the particular court's jurisdiction. 

But this view has not always been universally held by com- 
mentators on the question. An examination of their view will be 
helpful in understanding the reasoning behind the present 50111- 

tion. 
W. C. DeHart, one of the earliest commentators to discuss the 

,MY. Laykin. Veil ,  I suppose the name itself is  derived from the 
Provost Marshal's Department, which i s  generalis 
the Department t ha t  eontroia the military police. 

.Mv. Emoha. How does tha t  differ from a eouremart ia i?  
WT. Lo?Yn. Well, a provost court, like other military eonmil- 

iions and tnbunnis  which are u s u ~ l l y  used in _CY- 
pied territories and which are the creatures of the 
oeevpying authority, ii operated in Peeordance e i t h  
whatever rules are prescribed for them. Many of the 
military 01 provost courta, for instance, t ha t  o ~ r s t e  
in  oeeupied territories e i i i  follow, to B large extent, 
the courtmart ia l  procedures, but  they may apecifl- 
cd iy  apply the lad law. 

In many recent eaies in oeeupied terr i tory they 
have followed the procedures of court-martial, bnt  
~peeifleally they applied the German law. They _e 
ad hoe e p c i a l  eourtl for a special purpose. . . 

Hr. Eroohs Are they not intended to ewer the civiiianr? 
W?. Lorkzn. Civilians who are not subject to the code. 
Mr. Emoh*. Civilians who are not subject to the code. l a  t ha t  

Colonel Dinsmare. I t  i s  far  the tr ial  of eivilisns for t h e  acupied 

Index snd Legislative History, Uniform Code of Military Justice, 
Judge Advocate General, U.S. Navy 1061 (1950). 

r ight  Colonel? 

territory". 
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question of superiority of rank of the contemnor, cited the case 
of Major Jack Browne of his majesty's 67th regiment, a court- 
martial in Antigua in 1786. There the principle was enunciated 
that ail legally constituted courts-martial can punish for con- 
tempt no matter what the rank of the members of the court in re 
iation to the contemnor.9o DeHart went on to  point out that this 
was true regarding general courts but not courts excluded from 
taking cognizance 6f offenses by commissioned This 
misconception of the power of the inferior courts to punish 
officers was explained by Lieutenant Colonel Winthrop in his 
celebrated Military Law and Precedents : 

Some of the au thorhes  Indeed . , . have expressed the opinion t h a t  
B regimental or garrison emvrt "a8 not empowered to proceed for B 

contempt againbt an officer, although it could do so against  an 
enlisted man. Thls opinion 18 founded upon the provision of the code. 
tha t  such a court nhail not t r y  a commiasioned officer. But  here the 
distinction is lost sight of between B tr ial  and a proceeding for  eon- 
tempr, the latter not being a trial ,  bu t  B summary aamrtion and 
enforcement of  executive a m h m t y .  Thus an offieer who is by his con- 
duct before an inferior court, as a witness or otherwise. is guilty 
of a. eontempt, may be as legally subjected to the punishment pro. 
vided by the Article as may a soldier, and 8 8  properly as he may be 
before B general court." 

While the Army under its Articles of War adopted Winthrop's 
reasoning in extending the power to inferior courts, the Navy did 
not.B8 The two services continued their divergent views as to the 
jurisdiction of the inferior courts to punish for contempt until 
the studies began an the proposed Uniform Code of Military 
Justice. Then the Navy joined the Army and adopted the views 
of the Keefe and McGuire reports that  the power is given to 
general and summary courts-martial and courts of inquiry.a' 

PxACnCE OP COURTS.M*RTIAL, 104 (1862). 

for  eontempt was shared b y  another commentator of the penod: 

a D ~ H a ~ ~ ,  OBGERIATIOPS O N  I~ILITABRY LAW ARD THE COmTITUnoF AND 

" I d .  a t  105. The view tha t  only general courts-martial eould punish officers 

Courts-maitial  have the avthmity to a r res t  a contemnor whatever 
his rank, but on11 general courts have the p m e r  to punish an officer. 
Cantempte in regimental and garrison courts-martial have only the 
power to arrest and refer to the proper authority. BENET, M I L L T ~ R Y  
LAW ANI TR6 PMCTICE OF COURTB-MARTIAL, 37 (6th ed. 1888). 

WIITHROP, nupru, note 10, a t  502.  
"Authority of nsvai courts to punish cmtempte- 

The 40-2d A.G.N. girea B court  authority to punish contempte. The 
article i8 not canstrued a i  extending the authority to punish for 
contempt to B '"mmary eourt-martlal Or court. N*"*L COURTS *SD 
BOARD8 1 8 8 7 ,  IS1 (1945).  

'Office of the Secretary of Defenae, Committee on B Urnform Code of 
Military Juatiee, Comparative Studiea Notebook. A.W. 32, p. 3 (1949). 
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Since the adoption of the present Article 48 and its implementa- 
tion by paragraph 116 of the Manual for  Courts-Martial, there 
has been no evidence that the power does not extend to  all classes 
of courts-martial. 

Another consideration in the construction of the phrase “A 
court-martial, provost court, or military commission . , .” is 
whether the court is empowered to act, if a contemptuous act is 
committed prior to the court’s being sworn. Winthrop was of the 
opinion that  it was:  

, . , [ I l t  IS not essential that [a eaurt-martial] should be w o r n  for 
the trial for which It has assembled. It emnot indeed proceed to trial 
without the additional qualification of an oath, but, 88 already re- 
marked, the proceeding for a eontempt is not a t F i d  Thus, before the 
oath is taken by which the organization for the trial is completed, 
the court is @s fully empowered to pas8 upon and punish a contempt 
8.8 it 1s 

Winthrap then cites two early approvals of such a course of ac- 
tion. One approval occurred in the case of Private Shalon of the 
7th U.S. Infantry in 1844, by The Judge Advocate General. The 
second was promulgated in  General Court Martial Order number 
36 of 1870, and had the approval of the President. No subsequent 
mention of this situation has been found in later discussions and 
it seems that once we adopt the finding that  a contempt proceed- 
ing is not a trial, the logic is irrefutable. 

Paragraph 118 of the Manual specifically states that  the mili- 
tary judge when trying the case alone has the power to determine 
whether to hold a person in  contempt. 
An interesting historical sidelight to this paragraph is that  on 
18 January 1960, a committee of general officers recommended 
that  the Code be amended to provide for  B general eourt to be 
convened without the presence of members for motions and 
trials and further that  Article 48 be amended “by inserting be- 
tween the words ‘a court-martial’ and ‘a provost eourt’ the 
following: ‘a iaw officer conducting special sessions pursuant to 
subsection 639(a) of this title (article 39a) . . . .’ ” The drafters 
of the Military Justice Act of 1968 did not heed this suggestion 
but insofar ax Article 16 of the Code defines one type of eourt- 
martial as one composed of only B military judge, there seems 
to be no real question that  a court composed of a military judge 
alone has the power to punish for contempt. This fulfills the 
committee’s expectation that  “in any proeeeding which the law 

“ W ~ ~ r a s a ~ ,  supra, note 10, at 302-303 (emphasis supplied). 
-Report to the Aanorabie Wilber M. Brueker, wra, note 6 ,  at 114. 
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officer is authorized to conduct without the presence of members, 
he should have the equivalent powers to maintain the order and 
dignity of the proceedings." 

This power was one that  the committee felt the law officer 
should also have in a pre-trial session called for the purpose of 
settling questions of law and for  inquiring into the proridency 
of the accused's plea before the members of the court are  re- 
quired to  be present.3' 
Does the military judge in fact now have that power in an 

Article 39(a)  session? Insofar as Article 39 (a ) (2 )  provides that :  

[Tlhe military judge may, . . . call the court into eessmn without 
the p~eiienee of the members for the purpose of- 

(2) hem?p and ruling upon any matter which may be ruled upon 
by the military judge under this chapter, whether or nor the matter 
i s  Bppropriate for  later consideration or decision by the members 
of the t o u t  . , , ." 

. . . .  

I t  would appear that  had the accused already made a request 
for trial by the military judge there would be no problem in the 
military judge proceeding to determine his appropriate action, 
In fact the question as to his power to punish for  contempt in an 
Article 39(a)  session would be mwted insofar as after he had 
approved the request for trial by militaly judge alone, he should 
announce that the court is assembled and proceed with the trial 
of the case.JB 

As will be noted in the discussion of the procedure of punish- 
ing for contempt in Chapter IY, the military judge sitting with 
members of a court-martial can make only a preliminary ruling 
as to whether a person should be held in contempt. He then must 
instruct the court a s  to the standards by which his determina- 
tion was made and must ask the court whether any member has 
an objection to his ruling. The court under appropriate instrue- 
tions then makes the final determination as to  whether to punish 
for  contempt and the punishment itself. The question may arise 
then as to  punishing for a contempt committed during the Article 
39(a)  session preceding a court-martial a t  which there will be no 
members? This should present no problem. When the military 
judge calls the court into semion pursuant to  Article 39a, he is 
then the court-martial and any contempt committed before him 

' I d .  at 107-108. 

"MCM,  1~8n.paila. S a d ( 2 )  ( e )  
UCMJ Art. 39(a ) .  
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a t  that  session can be handled as if he were trying the case 
without members. 

B. ". . . MAY PUNISH FOR C O N T E M P T ,  . ." 
Winthrop points aut that these words a re  not mandatory, 

that  the court is authorized, but not required to punish.'n 
Thus it is a l w ~ y s  open to rhe eowt  to wnwe the right of pmeeeding 
under the Article. and malead. to prefer charges againsr the of-  
fender, through its  president or judge advocate, OT to report  the 
facts to the proper commander for his action. In the majolity of  
cases I" our nerilee this e o u m  has in fact been pursued. Except, 
however, where the offence committed i s  of B peculiarly grsve 
character, demanding a aevere punishment, and one not appropriare 
t o  the action under consideration, it will be the preferable CDYTS~, 
snd  indeed m general the du ty  of the court ,  to proeeed mmmarily 
under the Article." 

Winthrop was of course construing Article 86 where the phrase 
under consideration was ". . . may punish .at discretion , . ."(* 
where the punishment limitation of 30 days confinement or a fine 
of $100 or bath did not exist; hence his allusion to prosecuting 
an  offence , , , of a peculiarly grave character, demanding a 
severe punishment" under the Article. Dealing now with a limited 
punishment, n e  can reverse our  tack when we fmd ourselves 
dealing with a contempt deserving of more severe punishment 
and prefer charges under another Article of the Code. It is the 
opinion of The Judge Advocate General that  the limit of punish- 
ment set for contempt of court does not apply where the of- 
fense is prosecuted by the preferring of formal charges and 
specifications for the act which constituted the contempt." 

Another difference noted is that  according to the Survey of 
military judges conducted by the author, the majority of case8 
today are not handled either under the article or by preferring 
charges, but by admonition and if that  fails, banishment from 
the court-room." The reasons for this method of "punishment" 
will be made more apparent under the discussion following on 
the procedure involved in punishing for contempt. The expelling 
of the contemnor from the court room will also be discussed a t  
greater length in Chapter VI, on alternative measures of dealing 
with contemptuous conduct. 
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C. I'. . . ANY PERSON , . ." 
The words "any person." as used in Article 48 include all pemons, 
whether or not s u b j w t  to military la%., except the military judge 
and the members of t h e  

The manual for Courts-Martial provides: 

There has never really been any question that persane subject 
to the Code or the precedent Articles of War would be subject to 
the contempt power of the court-martial. Similarly the ruling that 
the military judge and the court-members are  not subject to the 
power is of early date. The Secretary of War held in 1850 in the 
case of a Lieutenant Colonel Backenaots, that  a court-martial had 
no power ta punish its own members." Winthrop has an interest- 
ing comment on this m e :  

In B ea&? of this character, therefore, the proper course . . . would 
in eenerai be for  the court to adjourn and a t  once EPOR the facta 
to the convening authority (with a formal charge preferred, if 
deemed dearable1 m t h  a view to having the offending member 
brought to  tr ial  fo r  eonduet prejudicial ta good order and military 
discipline." 

The modern debate about this portion of the Article has centered 
on whether the term "any person" included civilians. As will 
be recalled, the earlier versions of Article 48 used the term "No 
person whatsoever." DeHart, one of the early commentators, dis- 
cussed the wording of Article 76 in 1862: 

. . . [Tlhe word wkatsorvei evidently intended t o  svbjeet every 
person . . . to the discretionary action of B mYrt-martiai , , . and 
yet, when i t  is remembered, t ha t  t h e  langvage of the artieie was 
barrowed from the military inat ih~tea of B foreign nation, in which 
the sovereign, one branch o n l ~  of the legislative power, was author. 
i d  to mahe regulations, or "artidea of war; f a r  the bet ter  govern- 
ment of the military forces, i t  would 8eem t ha t  the law is not binding 
on the citizens of the country penerally, or on any others than those 
belonging to the military so&&. 
But  the law, as i t  exista in this country, d m  not Row f rom m y  
delegated or inferior authority, but  proceeds directly f rom the high. 
es t  source of legidatm-the Congress of the United Statee, and, in 
thin particular. materially differ8 from ita prototype: yet the object 
of this  law was, 88 in England, for the better government of the 
miliisry estabimhment, and thence eomea the doubt 8 e  to the eam- 
peteney of courts-martiai fo exert their  authority t o  arrest ,  or 
punish peraons in  e id i  life. . . . As caurts.martia1 have no ap- 
pointed mesm of enforcing their  mandates against  persona in civil 

"MCM, 1989,  para.  118e. 
"DIG. OPS. SAG 1 9 1 2  Artioles d Wa7 para, LXXXBl A E2, a t  182 (Oct. 

186s). 
./ WINTBROP. nota IO. at  am. 
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life, supposing the power to make such mandates ta  exist. B proee. 
dure agaimr eueh would be nugatory and vain: and yet, it may be 
asked, ahall disturbances of the proceedings of cmrts.m~rliaI by 
p e ~ ~ o n a  not belonging to the military community be permitted pass 
w t h  impunity* '' 

After casting grave doubt on whether the power to punish 
civilians does in fact exist, DeHart then suggests removing civilian 
offenders from the limits of the post, or if the court not be held 
on a post, putting them out of the courtroom. Should a further 
offense occur DeHart suggested an appeal to the civil authorities 
t o  proceed against the offenders for a breach of the peace. As to 
how f a r  the civil courts should go, he d v e s  no opinion.'s 

Benet, the next commentator in point of time, favored broad 
contempt powers over civilians in theory, but ran afoul of the same 
practical enforcement problems as DeHart.>" 

Ives, the next commentator, acknowledged the position taken by 
DeHart and Benet but berated them for their timorous attitude. 

This mild v ~ e w  of the power of a eaurt.msrtiai to maintain order in 
Its p ~ e i e n c e  does not seem consistent w t h  the dignity of a j u d l e d  
body. Courts-martial m e  8 8  competent, in cases within their   juri^. 
dietian. as any other court. . . . Punishment by imprisonment would 
seem appropriate in the case of grave eontempts before court-  
martial.bl 

Colonel Winthrap bums up these conflicting views, then states 
the rationale of the courts-martial power to punish civilians for 
contempt. 

In the oppimon of the author.  B c ~ ~ r ~ - m a ~ t i d  while empavered of 
eourae t o  esuse a disorderly eivil isn to be ejected from the court- 
room, i s  8180 empowered, under the comprehensive terms of Art.  86, 
ta gumsh. for P direct contempt, by fine or imprisonment, m y  such 
civil person. whether witness, clerk, repor te~ ,  eoumel, or a mere 
spectator a t  rhe tna l ,  with the same legality B Q  it  may an officer 
OT aoidier of the army. The enforcing of the Article in the instance 
of a civi l  perron i s  n o t  an exercise of mrliiary junadietion over him. 
He IS not subjected t o  trial and pnnnrhmeni for  a mllitery offense, 
but to the legal penalties of B defiance of the authority of the 
United Stales offered to ife iegaily-constituted representative? 

However, after taking a firm stance in favor of the power of the 
court-martial to punish a civilian and decrying the futility of 
merely expelling him, Winthrop too retommends appealing to 

Is DEHUIT, buwo, note 30. at 106108. 
" I d .  st 1G8. 
"BEADT, shyra. note 31, at 37-38 
'I~Es. h T ~ E I T ~ E  Oh' MILITARY LAW, 147 ( 1 8 7 9 )  

WINTHROP, 8up7a. note 10. a t  306 (emphasis supplied).  
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the civil courts for relief. Apparently Winthrop did not con- 
vince the next commentator of the court-martial's power. Edgar 
S. Dudley, writing in 1910, was of the opinion that  the power 
applies to any person in the court including civilians, but only 
such civilians as are subject to military jurisdiction. (A limited, 
if not "on-existent class in 1972.) He further recommends that  
a civilian not subject to military mandate should be removed 
from the court and the garrison and be barred from returning, 
but that  only civil courts should punish them for contempt." 

The only reported finding of contempt against a civilian in a 
court-martial appears in a Navy case where a retired Navy en- 
listed man appeared a s  civilian counsel for an accused in a court- 
martial. The court-martial adjudged the attorney in  contempt 
when he appeared before them intoxicated "thereby interrupting 
the proceedings of the court without justifiable cause." The court- 
martial did not punish him for contempt, but ordered that  he 
be precluded from further attendance on the court. The Navy 
department advised that  disciplinary action could have been 
taken under Article & ( a )  of the Articles for the Government of 
the Navy." The order also cited the Naval Reserve Act of 1925, 
section 10, which stated that  retired Naval personnel are a t  all 
times subject to the laws for the Government of the Navy." 
I t  is somewhat difficult to determine whether the contempt punish- 
ment was imposed on a civilian or on a Navy retired person. 

The power of the court-martial to punish civilians for contempt 
arose during the hearings on the Uniform Code of Military 
Justice. The chairman of the subcommittee of the House Armed 
Services Committee offered the following commentary on pro- 
posed Article 48. 

This article is derived from A.W. 32. The proposed A.G.N. article 
35 a d d  reqmre eontempta by persons not subject to this code t o  he 
tried in civil couTts. It is felt  essentinl to the proper funetioning of 
B court however, that It have direct control over the candvct of per. 
sons appearing before it. 

After which the subject was discussed : 
Mr. Chairman. I think that there ale t r o  things that should be 

"DUDLBI,  MILITARY LAW AND TBH PROCDURE OF COmRTI-MARTIAL 36 (3d 
Ed. 1910) 

tial Order No. 4-1938, pi 12 (1841). 

The order eoneluded with this sanction. The Attarney shall be notified 
that the Secretary of the Navy direetr that he shall not represent any m e  
else before B naYsi courtmartial without Rret filing evidence that no fee 
mII he charged by him either directly or indirectly for eaeh such appearance. 

= 2  Navy Dept. Compilation of Cowt-Martid Orders, 1815-1837, Ct. Mar- 

' #See  note 22, N p a .  
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clarified for  the record here. One i b  tha t  this seetion contemplates 
the right to punish for  contempt civilians a h a  may be restifying or 
appearmg 8 6  emnsei in B court-martial case. . . . 
MI. Rivera. Civilians? 
Yr. Smovt. That  IS correct. 
M?. R ~ Y W B .  Not subject to i t ?  
in-. S w t .  When civilians come before a eourr-martial they muat be 
bound by the same mles of decorum as the other people before it. 
M I .  Biooka. Is the Federal  rule 30 days or 10 days? 
M I .  Lwkin. I think it is 30.1' The present article of war from which 
thie  u-BB dm%,n for  30 days. That  is sfiiele of war 32. Also B $100 
fine. I t  is exactly the same. 
M?. Biooks. Well, It is substantially the same rnle tha t  YOU hare  in 
the Federal  criminal courts? 
rMr. Larkm And the mme d e  tha t  we have I" the Articles of War 
n g h t  n o w  
Mr. Brooke Yes  
Mv. L w k b .  I t  ia  designed to aperate in the court's p r e ~ n e e .  If the 
eourtmart>al cannot conduct i t s  proceeding8 in an orderly quiet way 
It just  cannot get to the issue, and you cannot in B contemplative 
manner decide what is right and %hat  is wmng. Unless i t  has the 
power to discipline Lhme before it you may have the moat erratic 
kind of proceedings, and the most disturbing eircue atmaaphere. -3 
YOU very frequently have in mme aenmtional civil cases. If  the e m i t  
cannot operate its own oraceedinzs in B dignified manner its oroeeed- 
ings become intolerable. 
Mr. Braolra. Is there any appeal from thia? 
417. Smart. There I B  none. There is a limited punishing power and 
there i s  no appesi. I t  i s  B summary citation for contempt. 
Mv. Brooks. Th16 IS 30 days for each iueeessive of each offense, plus 
thef ineof  $1009 

MI.  Brooke. Is there any objectinn to article 48? There is no 
objection." 

There were no reported discussions of Article 48 before the 
Senate subcommittee. The question of the courts-martial's power 
to punish a civilian for contempt was not in doubt in the House 
subcommittee. Therefore, i t  would appear tha t  absent any &a- 
tutory amendment or decision to  the contrary by the United States 
Supreme Court or  the United States Court af Military Appeals, 
there should be no doubt in the minds of military judges or 
members of courts-martial tha t  the power exists. In fact, two 
decisions of the United States Court of Military Appeals have 
urred the use af the contemnt mwer when dealinr with civilians. 
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United States v. DeAngelis j8 involved a civilian defense counsel 
and United Stales v. Cole,bY a civilian witness. 

The commentators who have written on the subject since the 
enactment of the Uniform Code of Military Justice acquiesce in 
the view. 

Special and general court9-martiai are empowered to enforce con- 
tempt proceedings against  eounsei, e i ~ i l i s n  or military, and the 
respective Departments through their Jvdge Advmates General mag 
disqualify or suspend any eounsei from practice before courts- 
martial.ll 
There m e  three offenses fa r  which a cmrt-mart ia l  may t ry  any per- 
son. even though I" sii other respects such perions m e  not in any 
other manner subject t o  the code. These are aiding the enemy, 
spying, and contempt of court-martial by menacing words, Signs 
or gestures in i ts  presence, or by disturbing i ts  proceeding8 by any 
riot mr disorder.' 

The military judges themselves seem to have little doubt that  the 
power exists. Twenty-nine of the thirty-one military judges 
responding answered that  the power did in fact exist. One 
thought it would be stricken down by the Supreme Court on 
the ground that  i t  was violative of its rulings concerning juris- 
diction over civilians, and the remaining judge frankly admitted 
that  he did not know. But nearly all of those answering in the 
affirmative stressed that  there were many problems involved 
when it came to enforcing punishment against civilians.l% Also 
there WBS some hesitancy on the part of those military judges 
presiding overseas to use the power against foreign nationals. 

D. ' I .  . , WHO USES A N Y  MENACING WORD. SIGN 
OR G E S T U R E . .  .I '  

This section, which is certainly a t  the heart of the article, 
has been little discusaed by the commentatom Insofar as the 
proceeding of contempt is not appealable," there has been no 
construction of the meaning of this phrase. The Manual itself 

. -  
*United State3 Y. DeAngelie S U.S.C.M.A. 28% 12 C.M.R. 54 (1953).  
"United States  9. Cole, 12 h.S.C.M.A. 430, 31'C.M.R. 15 (1861). 
" C o m e n t ,  Civziman Caunsrl UNier the L'niiorm Code a i  ,Mihtaw Justiac, 

1 CAW. U. OF AMFRICA L. REV. 81 (1851). 
AYCOCX AND W m ,  Idr~lw~r LAW Uaom TBE UNIPORX CODE OF MIL. 

IWRY Juerrcr, 6 5  (1955). The authors' impreelse me of the word "try" and 
the incorrect grouping with the offenaes of aiding the enemy and spying m e  
unfortunate in  tha t  the question pmed in Reid 9. Covert, 354 U.S. 1 (1567), 
as to jurisdiction mer civilians, is again raised. 

"See discussion on puniahmenta, injra, 5 IIi G. 
"MCM, 1 1 8 8 , p a m  11Sb. 
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just  glosses over these words by referring to them as, "The 
conduct described in Article 48. . , ." This problem was explored 
in a thoughtful article by Navy Commander Ochstein: 

"Contempt of court" 1% defined generally 8 6  the e ~ m m i s s i m  by B 

p e m m  of any act ~n r i i l fv l  cantravention of Its authority and 
dignity, or rending to impede or frveirafe the  sdmimStralion of 
j u t i c e ,  or by one who, being under the eour t '~  authority BP B 

party t o  a proceeding therein, w~llfully disobeys i ts  lawful 
orders or fails  t o  comply a i t h  an undertaking he has been piven. 
However, it ia an elementary hornbook rule tha t  eriminai Statutei 
must be strictly eonstrued and Congress in enacting Article 48 has 
denned and limited cantempts i n  the military to any ''person who 
u e s  menacing words. aigns, or gestures in itn presence or who 
disturbs its proeeedingi by any riot or disorder." The question 
therefore arises, does the statute authorize punlehing 8s contempt, 
srt ion which is disrespectful rather than menacing or canduet which 
is short  of a riot  disorder? 

Commander Ochstein then reviews the legislative history of the 
present Article 48, especially the statement by Mr. Larkin a. that 
"[ilf the court cannot operate its o m  proceedings in a dignified 
manner its proceedings become intolerable," and concludes that 
i t  was the legislative intent to provide broader coverage than 
was actually enacted into law as Article 48.65 He also cites Colonel 
Winthrop's criticisms of the language: 

"Who uies any menacing words, signs, or gestures, in ita preaenee." 
This phraseology i s  unaatisfnetary ' the employment of the single 
descriptive term "mensemg" having the effect of exeluding from 
rhe c~gnizanee of the COYIS. under the Article, the use, in ite 
presence, of improper words ete which yet da not expre~i  or in- 
vohe a threat o r  a defiance. Thus ianguage, however diiiespeetful, 
if I: he not of a minaeious chsraeter,  cannot. m l e m  actually 
amountmg to or creating a diaovdrr, m the sense of the fur ther  
pP0vision of the Article. be made the aceanion of summary praceed- 
ings and puniahment as for  B contempt--8 defect eeitsinly ~n the 
s ta tu te=  

In practice courts-martial have never been too circumspect 
about the strict construction found necessary by bchstem and 
Winthrop. Several cases have indicated B willingness to charac- 
terize the unruly and disrespectful with the minacious. An ac- 
cused in an 1871 caw was asked hy the judge advocate whether 

" I d . ,  pars. 118.. 
Ochatem ConUmpt 0 1  Court. 16 JAG J. 26, 26-27 (19621 

* See note 68, 8uyro. 
Oehstein, B U P V ~ ,  note 66, at 27. 

*WIXI.HRos, Bupro, note 10 a t  307 lemphaais supplied).  
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he had a statement to make to the court. He replied "I'll be 
God Damned if I have any statement to make," and left the 
courtroom abruptly without authority.'O Such conduct was held 
contemptuous. 

More recently the behavior of the civilian defense counsel in 
United State8 V. DeAaaelis reflected both disresoectful and 
threatening conduct : 

L X :  sonaglia was here the lait  few days. Why didn't you put him 
on the stand, Mr. Camoil? 
DC: Are you saking that weation in sincerity or trying t o  be 

LM: I am asking it Sincerely and I never try to be funny. You 
have had him three days . . , , 

DC: You want t o  know why I didn't put him on the witness stand! 

funny? 

LM: You keep asking lor him eontinu&. 
DC:  Have you ever tried a ease? That is the mwt absurd question 
I have heard of .  You want to know why I didn't put him on the 
witness stand? Any Rrat year law student would know that. . , ." 
[ I l l  you ever prmounee judgment on this aecuaed without power 
ta 1r0duce the witnesses. you wdi, each and every m e ,  be held 
civilly liable.- 

But never once in the court's exposition on the power of the 
law officer to  punish for contempt did i t  use the  terms required 
by the Article, 'I .  , , any menacing word, sign, or gesture . . . 
or who disturbs its proceedings by riot or disorder." The court 
spoke of "grossly insulting provocative language": "deliberately 
contemptuous tirades"; "a course of conduct designed solely to 
delay and hinder the completion of the trial"; "obstructive and 
abusive actions of aounael which flouted the authority of the 
law member, made a mockery of the requirement of decorous 
behavior, and impeded the expeditious, orderly and dispassion- 
ate conduct of the trial"; and "such flagrantly contemptuous 
conduct". None of the facts stated by the court to justify the 
use of Article 48, it  is submitted, meet the requirements of the 
Article. 

A similar confusion over the scope of Article 48 wae evidenced 
in United States V. Cole.'l The civilian victim in a rape case 
refused to answer questlorn of the defense counsel on cross- 
examination relating to her marital difficulties and her previous 
~ 

"G.O. 17, Dept. of the Columbia, 1371, as cited, id. 
"United States u. DeAngeiia, 3 U.S.C.M.A. 298, 12 C.M.R 54 (1853) 
- I d .  at C.M.R 69, 
.'Id. at C.M.R. 68-69. 
" I d .  at C.M.R. 60. 
"united ststel Y. cole, 12 U.S.C.M.A. 480, si C.M.R. 18 w e i ) .  
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immoral conduct. The law officer referred the ease to the conven- 
ing authority far instructions on whether t o  proceed. On review, 
the Court  of Military Appeals said: 

Had the isw officer taken a firm position a t  the beginning of the 
controversy and insisted tha t  the witness aniwer, she might well 
have compiled v i t h  his directions. We recommend tha t  Is_ officers of 
generai courts-martial not heairate to employ the powers conferred 
upan them by Cangresa in order tha t  military triaia may proceed 
~n a fa i r  and orderly manner. See Code, ~ P T O ,  AFtieles 47, 48, 
10 U.S.C. 53 847, 848, and United States II. DeAngeiir, 3 USCMA 
298. 12 CMR 54. While insranees such 88 here depicted are for. 
runateiy rare, institution of contempt pmeeedings ahouid serve 
wholly to eliminate them.' 

This was clearly a case of a refusal to testify, apparently 
without any disorder. Why then, did the Court cite Article 48 
and DeAngelis, neither of which relate to the refusal to testify? 
Perhaps the Court was attempting to  strengthen the position of 
the law officer as a federal judge in pointing out all of the military 
contempt power:. 

E. ". , . Ih' I T S  PRESENCE , . . I '  

Turning once again to the Manual for guidance, we find its 
definition of the direct contempt power conferred by Article 48: 

The conduct deacribed in Article 48, constitutes a direct contempt. 
Neither indirect or mnitruetive contempt, tha t  i s ,  tha t  which ii not 
committed in the prenenee or immediate proximity of the court vhiie 
it 18 in session . . . IS punishable under Article 48.'" 

Although there has been no serious dispute over this language 
for some time, one pre-Code commentator had came to an op- 
posite conclusion. DeHart acknowledged the power of the court- 
martial to forbid the publication of the proceedings of a court- 
martial before the termination of the trial. He then stated: 
"A violation of this order of the court  would be a contempt and 
punished as any other species of contempt."-B DeHart was one 
who cast doubt upon the power of courts-martial to punish civil- 
ians, and yet here he advocates punishing an indirect contempt 
by apparently civilian news media. This finding written in 1862 
was rejected the next year by an opinion of The Judge Advocate 
General forcefully setting forth the necessity of direct contempt: 

. ' I d .  st C.M.R. 20. 

...M i i l e r ,  Who Made The Law 0 f i . o ~  A Federal  J d i e ? ,  4 MIL. L. RFI. 89 

.'MCM, 1969, p ~ r a  1180 
11959) 

DEHART. s i~pro .  note 30, st 108-109. 
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The p o m r  of a e o u r t m a i t i s l  to pur.iBh under this .wtiele, being 
confined piaetiealiy to acts done in its immediate presence, such a 
court  can have no authority to  p m i s h  ki for a contempt, B neglect 
by an officer or soldier to attend 8 8  a witness in compliance with 
a summons.* 

In 1866, another TJAG opinion reached the same conclusion 
with a somewhat different slant: 

The power of B military eouri  to punish by summary eolvt for 
contempt8 IS confined to those committed in i ts  immediate presence. 
Such court C m n d  arrest  an officer far disobedience YO ite lawful 
commands, committed when abaent from its session, BB for B 
eonfempr. It shovid in such ease appesi for redreer t o  his superior 
officer OF to the Secretary of War." 

This opinion does oat set forth the fact situation, so we can but 
conjecture as to what the court-martial had directed the officer 
to do. 

A number of the miiitary judges in their comments to the 
survey indicated that  they would welcome indirect contempt 
power to deal with disobedience to  orders they have issued for 
the production of the accused and witnesses, for  the proper 
uniforming of the accused and for securing mental and physical 
examinations. As one expressed it, the military judge definitely 
needs some out-of-court tool, not necessarily the contempt powe?, 
to assist him in accomplishing the court's business. This comment 
unconsciously reflected Lieutenant Colonel Davis' attitudes of 
70 years earlier : 

Courts-Martial have no jvriidietion over c u e s  of conetrvetive 
contempt. In dealing with B military p e m n  he may be charged 
under some speeifle article submitted to B c o n ~ e n i n g  autholity. 
. . . A8 far  as civilians committing eomtruetive contempt, the 
Court-martid ha8 sbsointeiy no jurisdietmn." 

Therefore we find evidence of offenses which would constitute con- 
tempt in Federal courts, charged BS disorders or neglects to the 
prejudice of good order and military discipline."s But there appear 
to be no reported instances of such proceedings against civilians. 
- 

a D I C .  OPS. JAG 1919 Articles of War para. LXXXVI A, at 162 (Oet. 
1883,.  

"DID. OPS. JAG 1 8 6 6  Seventy-Sixth Article, p. 11 (18611. 

"Exampies  have been refusal by an officer or aoidier to testify when duly 
required to attend and give evidence as B witness before B court-maztiai. Dio. 
Oss. JAG 1911 Articles of War. DBTB. LXII d a t  148 i A m i i  1880): B oublie 

DA>IS, 8up7a. note IO, a t  139. 
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F. I'. , . OR WHO DISTURBS ITS  PROCEEDINGS 
BY ANY RIOT OR DISORDER." 

This phrase was briefly touched upon in  the discuasion on 
menacing words, signs. and gestures, but as Winthrop points 
out, there is more to the phrase than one might sense in a casual 
reading. 

The word '"riot'' 18 regarded . . . as meaning-ta cite the definition 
of Webrter-"wanton OF unrestrained behaviour; u p m ~ r i  tumult!' 
The term ''dieorder'' is stili more general, and, in B broad sense , , . 
a m i d  mean. literslly, any conduct in breach of the order of the 
prmeedings. But, in tho eonneetion in which i t  here ~eeur.8, i t  is con- 
atrued 8s implying more than B mere irregularity. and 88 importing 
disorder so rude and pronounced BB to amount to B positive intrusion 
upon and interruption of the proceedings of the conrt. The more 
familiar examples . . . ar+s.msu1~5 committed upon members, 
(footnotes omitted) or upon persons connwted with the court or 
properly before It :  siterestions between counsel or spectators; 
drunken, or indecent eonduet: loud and eontimed conversation; any 
n o m  or confusion which prevents the court f rom hearing the testi- 
mony, . . . ; any shouting, cheering, or other expression of ap- 
plause or disapprobation, espeeidiy if repeated af ter  being cheeked; 
c0n~~rneliou8 or otherwise disrespectful language, addressed to the 
eovrt or a member or the jvdge advoeate, 01 of EO intemperate a 
oharaeter pd to derange the pmceedings, especially if persisted in 
after B warning f m m  the cour t  
. . . But aets not of a violent or disturbing character, though they 
might conetitUte eontempts a t  common iaw and before the civil 
courts, would not be d i a a v d m  in the sense of the present Article. 
Thus B w i e t  refusal by a witness to be 8 w o m  or to answer B 
proper question on his examination, or a standing mute or simple 
r e f u w  TO testify at  all, would not be punishable 88 a disorder and 
contempt before a court-martial. 

The words "in ita preaenee" not being connected in the context with 
the d a u e  of the Article under consideration, the ssme may be held 
to include disorders which, though disturbing the prooeedinm are 
not committed in the court-rwm itself. . . . [ I l t  has been held that 
disorderly eonduct a t  or near the entrance of the courtmom, 01 
outside bat  in the night or hearing of the court, and so loud or eon- 
~p icuoy .  as to interrupt  and embarrass  the pmeeedings, w'pd B eon- 
tempt: and a similar rule might properly be applied to like dis- 
turbances of military trials." 

These observations breathe Some efficacy into what might other- 
wise be a very anemic measure for the court-martial to protect 

vention of the oath prescribed. Id. (Sep. 1886); and sending a eontemptuow 
message to the Court after having been excluded f m m  t h e  courtroom. Gen. 
Ct. Martial Orders No. S I ,  Adjutant  Gem. OB. (Oet. 1878). 

. . . .  

" WINTRROP, m r ~ 7 ~ .  note IO. at a w i o .  
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itself, But comparing Winthrop's comments on the subject of 
menacing words, signs, and gestures, with those above quoted 
shows that  we still do not cover all of the conduct which may be 
contemptuous of a court. The descriptive term "menacing" has 
the effect of excluding from the cognizance of the court, the  use, 
in  its presence, of improper words, which yet do not express or 
involve a threat or defiance. Thus language, however disrespect- 
ful, if i t  be not of a minacious character, cannot be made the 
subject of a contempt proceeding. And insofar as a disorder must 
be so rude and pronounced as to  amount to  a positive intrusion 
upon and interruption of the proceedings, acts not of a violent o r  
disturbing character, though they might constitute contempts 
before civil courts would not be disorders under Article 48." 

G .  "THE PUNISHMENT MAY NOT EXCEED CONFINE- 
MENT FOR 80 DAYS O R  A FINE OF 8100, OR BOTH." 
The Manual provides : 

In Order to be effeetwe. B p u m h m e n t  for contempt requires ap- 
proval of the convening authority. Upon notification of the action 
of the court and pending formal review of the record of the eon- 
tempt proceedings, the evnvening avthot i ty  may rewire the person 
to undergo any confinement ndjudped. 
. . . The piaee of eanfinement for a eiYiiisn or military person who 
is held in contempt and is to be punished by confinement ahall, 
upon ~pprovs l  of the puniehment by the convening authority, be 
designated by tha t  officer." 

Chapter XXV of the Manual provides the definition and dis- 
cusses the application of that  little used punishment, the fine. 

(3)  Fme. Whereas B forfeiture deprives the accused of aIi or part 
of his pay only u it a~eruei ,  a fine, when ordered executed, is in the 
nature  of B judgment and makea him immediately iisbie to the 
United States for the entire a m w n t  of money apedfied in the sen- 
ten=. Ail courts-martial have the power to adjudge finea instead of 
forfeiture. in me9 involving memkra of the armed forees. General 
courts-martial have the fur ther  power to adjudge fines i n  addition 
to forfeiture in wvopriate CPWS. , . . Speeiai and emmary mwb- 
mart ia l  may not ndjudge any fine in L X C ~ M  of the tots1 a m m n t  of 
forfeitures which m s y  be adjudged in B c a e .  A f i ~  normally should 
not be adjudged against  B member of the armed forees unless the 
accused was UnjvaWv enriched as the result of the offense of which 
he is  convicted. However a fine may always be impxed as B puunil- 
ment for contempt. (Ar t .  48).  
. . . Ordinarily, a fine, ra ther  than a forfeiture, i s  the proper 
monetary penalty to be adjudged against  a civilian subject to miii- 

" Oehatein, ~'LWCL, note 66, a t  p, 27. 
.MCM. 1968, pars 118b. C. 
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t a w  law. In order t o  enforce collection. a fine may be aecompsnied 
by a provision m the sentence that.  in the event the fine IS not 
paid, the peraan fined shsll, in addition to any  period of confinement 
adjudped, be further confined until B fixed period considered an 
equivalent punishment to the fine has expired. 
. . . The total period of confinement 10 adjudged ahsll not exceed 
the jurisdictional limitations of the court." 

In paragraph 1261(3) of the Manual, the period of confinement 
in lieu of payment of the fine ". . . shall not exceed the juris- 
dictional limitations of the court." But that paragraph does 
not say that the amount of the fine shall not exceed the juris- 
dictional limitations of the court  I t  would therefore appear to 
follow that any class of court-martial can impose a fine not to 
exceed $100 renardless of the fact that  this amount may other- 
wise exceed its jurisdictional limitation. This fallows lagieally 
from the fact that  the contempt article, unlike the punitive 
articles, does not require reference to the Table of Maximum 
Punishments because the punishment is set forth in Article 48 
itself.sB 

There does not appear to be any particular problem that 
would occur when canfining with military persons. If confinement 
is adjudged and approved, the normal facilities would be utilized. 
I t  is once again with civilians that the special problem would 
exist. Paragraph 126j of the Manual admonishes that the place 
of confinement will not be designated by the court, and refers 
the reader to paragraph 93. 

The authority who orders a lienknee ta eonflnement into ueeut ion  
shall designate the pisee of eanhnemeni in accordance with per- 
t inent departmenrsi  regulations. . . . [A aentence] may be carried 
into execution by confinement in any pisee of confinement under 
the control of any of the armed forces or in any penal or correc- 
lionai institution under the control of the United States,  01 which 
the United States may he allowed to use. Persons 60  confined in B 
penal or eoriecrional institution not vnder the control of one of 
the armed forces are subject t o  the same discipline and treatment 
as persons confined or committed by the courts of the Unired States 
or of the State,  Terri tory.  District of Columbia, or place in vhieh 
the institution LO situated. . . .- 

While on a tr ip to Fort  Bragg, North Carolina, I inquired of 

"MCM, 1969, para 126h(3) .  But see dm Tate Y. Short, 8 CRIM. L. RIP. 
a151 (1971). wherein the Unlted States Supreme C o n i  held tha t  impriaon- 
ment of those who could not afford to pay B fine was a denial of equal ~ r c -  
teetion under the Canntitvtian and hence invalid. 

IMCM, 1969, pais 1 2 6 h W  
a L'CMJ, an.  48. 
*YCM, 1 9 6 9 , p ~ r s 8 3 .  
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the  Fort's confinement officer whether his stockade would be a 
suitable place of confinement for  a civilian contemnor. I received 
the very emphatic reply that it would not be. No survey of other 
stockades was attempted, but it is believed that  the ansvers  
would be the same from other confinement officers.*' 

Insofar as paragraph 93 of the Manual does contemplate a s  a 
place of confinement one not under the control of any of the 
armed the convening authority may make arrangements 
to utilize either a United States penal or correctional institution 
or, if one is not readily available, a state facility. I t  i 8  reeom- 
mended that  such arrangements be made before the actual need 
arises so that  the militam judges detailed to t ry  casea within 
the particular area would know whether the punishment of 
confinement of a civilian contemnor is possible. 

IV. THE CONTEMPT PROCEDURE 

A. THE MILITARY JCDGE SITTING ALONE 
In  this situation the contempt proceeding most resembles that  

found in civilian courts where the judge rules upon the finding 
of contempt and assesses an appropriate sentence.Da 

As stated in paragraph 118b of the Manual: 
%'hen the conduct of  a person before B eourl-martial warrants  
Betion under Article 48, the regular proceedings of t h e  court should 
be suspended and the pereon directed to show cause why h e  should 
not be held in contempt. He _ill be given an opportunity to explain 
hie eonduet. . . . 
When the military judge IS t rylng the esse done, he will determine 
whether B person shall be held in contempt, and if he BO determines, 
he siii proceed to determine an appropriate punishment. . , . 

E. PROCEEDINGS BEFORE COURT-MARTIAL 
MEMBERS 

Here the contempt proceeding markedly differs from that  found 
in the civilian system, The complex procedure is outlined in 

"'The Repart of the Special Civilian Committee for the Study of the United 
Statea Army's Confinement Syatem (16 Pay 19701 does not t r e s t  the g r a b  
iem of eivilian p m a n e r s  This i s  not surprising insofar u t h e  number 
would be miniscule. I t  would mobably be inmiromriate for the Armv atoek- 

__ 

ades to make apecia1 contingent arrangements' ior'sueh prisoners. 
'MCM, 1968, pars .  88. 
"Gmdsnee is found in parsgraph 118 af the Manual and dso a t  appendix 

8c. Appendix E of the Dlilitsry Judges' Guide can s lm be adapted to the 
judge Sitting alone, but  is primarily designed for use when i court-martial 
is eommsed a i  militarv iudee and members. UNmW S T A ~  D&T OF w 
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paragraph 118b of the Manual, A step-by-step analysis puts this 
detailed procedure into a somewhat simpler form. For simplicity 
"military judge" will refer to the military judge or the president 
of a special court-martial sitting without a military judge. 
1. Military judge determines that a person's conduct warrants 

action under Article 48. 
2. He so informs the person and adviises him that  he may show 

cause why he should not be held in contempt, 
3. After the person has had an opportunity to explain his con- 

duct, the  military judge makes a preliminary ruling as to 
whether the person should be held in contempt. He then 
instructs the court a s  to the standards by which the de- 
termination was made and asks the court whether any mem- 
ber has an objection to his ruling. 
a .  If he ruled that  the person not be held in contempt and 

there is no objection to his ruling, the case continues. 
b. If he Nied that  the person not he held in contempt and 

there is an objection to his ruling, see  step 4. 
c. If he ruled that the person be held in contempt and there 

is no objection to his ruling, skip step 4 and go to  step 5. 
d. If he ruled that  the person be held in  contempt and there 

is an objection to his ruling. see step 4. 
4. In instances 3h or 3d, the court will close, the members will 

vote orally beginning with the junior in rank, and the question 
will be determined by a majority vote. A tie vote will favor 
the person proceeded against. The court re-opens to announce 
its decision. 
a .  If the objection to case 3h is upheld, continue to step 5.  
h. If the objection to case 3b is defeated, the matter is a t  

an end and the case continues. 
e. If the objection to ease 3d is upheld. the matter is a t  an 

end and the cam continues. 
d. If the objection to ease 3d is defeated, continue to step 5. 

5. In  instances 3c. 4a, and 4d a preliminary determination has 
been made that the person should be held in contempt. The 
court is then instructed by the military judge as deemed 
"appropriate." Such instructions would probably include reit- 
eration of the standards necemary to find one in contempt 
and instructions a s  to the maximum sentence authorized in 
the event a final determination is that  the person is in con- 
tempt of the court. 
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6. The court will then close to determine the question by secret 
written ballot, two-thirds of the members present a t  the time 
the vote is taken are necessary to make the finding of con- 
tempt. 
a. If the court determines that  the person be held in con- 

tempt, they will without reopening, vote in the Same 
method on the sentence. 

b. If they determine that  the person not be held in contempt, 
continue to step 7. 

7.  The court re-opens to announce its findings and sentence if 
there has been a determination made under 6a. The record of 
the entire contempt proceeding is then typed up immediately. 

C. APPROVAL BY THE CONVENING AUTHORITY 
Where B sentence has been adjudged, either by members of 

the court, or by the military judge, it must be approved by the 
convening authority before it can be ordered into execution. 
Paragraph 118b of the Manual continues: 

. . . Upon notification of the Betian of the court m d  pending formal 
review of the record of the contempt proceedings, the convening 
authority may require the pereon to undergo any confinement ad. 
judged. . . . The pemon heid I" contempt shaii be advised, in 
writing, of the holding and punishment of the court and also of the 
action of the convening avthority upon the proceedings for  contempt. 
Copies af this Commuieation ahall be furnished to such other 
persons as may be concerned with the exeevtian of the punishment, 
and a copy nhall also be included with the iecord of tr ial  proper. 

A person held in contempt may be ailowed to continne to teesfif7 O r  to  
perform his function8 before the m u i t .  

. . . .  

V. THE COSSTITCTIOSALITT OF SC.\I.\IART 
PROCEEDISGS €OR COSTE!dPT 

A clamic statement in favor of the summary contempt power 
by the United States Supreme Court appeared in Ex Parte 
Terry.'' The first Mr. Justice Harlan, writing for the unani- 
mous court, said that  the summary power of contempt was: 

. . . vital to peraonal liberty and to the presemst ion of organized 
soeiety, becavse upan its r w x n i t i a n  and onforrsmont depcndod the 
existence and authority of the tribunals eatsbiished ta protect the 
rights of the citizen, whether of life, liberty, or property, and 
whether assailed by the illegal act$ of the Government or by the 
Iawiemne88 OT violence of Individuals. . . . 

" Ez Pads Terry, 128 U.S. 189 (1888). 
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That  power [to punish contempt eummsrilyl  cannot he denied them 
[eourtsl without inviting or eau ing  such obntrvction TO the orderly 
and impartial administration of justice 81 would endanger the 
rights and safety of the entire community. . . .I 

More recent debate in the area has concerned the constitu- 
tionality of civilian summary contempt proceedings. The federal 
rule is stated in 18 U.S.C. 8 401: 

A court of the United States 8hdl  have povmr to punish by fine or 
imprisonment, a t  its discretion. such contempt of ita authority, 
and none other 88- 

(1) Misbehavior of any  persan in ita presence or eo near thereto 
as to obstruct the adminidration of justice; 

(2) Miabehawor of any of its officers in their  official trsnsaeriona; 
( 3 )  Disobedience OT resistance to i t s  lawful w i t ,  p r o m s ,  order, 

rule. decree, or command. 

The procedures under this statute are embodied in Rule 42(a) 
of the Federal Rules of Criminal Procedure. 

Criminal contempt may be punished aummnrily if the judge certi- 
fies tha t  he saw or heard the emduet  constituting the contempt and 
tha t  i t  was committed in the actual presence of the  court.- 

The questions of when the summary proceeding outlined in 
Rule 42(a) may be properly used and under what circumstances 
resort ta jury trial of a contemnor will be required were discussed 
by the Supreme Court in Sacher v. Cnited States. 

We think "Summary" as used I" [ the Rule (4Z)l does not refer to 
the timing of the action with reference to the ofsenses but refers to 
a proeedvre which dispenses with the formality, delay and digmsiiion 
tha t  would result from the issuance of process, aeryice of complaint 
and answer, holding hearings, taking evidence, listening to ~ r g u -  
menls, BWsiting briefs, submission of findings, and d l  tha t  goes with 
a conventional court t r i d  The purpo~e of that piocedwe is to inform 
the court of events not within it8 own knowledge. The rule a l l o w  
summary procedure only 8s to offenses within the knouledge of the 
judge because they occurred i n  his presence.' 
We hold tha t  Rule 42 allows the trini Judge npon aeeurrenee ~n his 
pm%?nee of B contempt, immediately and aummariiy t o  punish i t ,  if in 
his Opinion, delay will prejudice the t n s i .  We hold, on the other 
hand. tha t  if he believes the exigencies of the tr ial  require that he 
defer judsment until ita completion he may do so without ert in- 
guishixg hia power." 

The proposition that the summary procedure was constitutional 

"Id. a t  3M, 3W. 
"Fm. R. CUM. P. 42(a ) .  
"Sacher 9. United States,  343 US. 1,9 (1852) 

I d .  at 11. 
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in all eases where the contempt occurred in  the judge's presence 
has since been modified. In Bloom v. ZUiwis,Ss the  Supreme Court 
held that  a contempt punishable as a serious crime may not be 
tried summarily. Rather, the contemnor would be entitled to 
a jury trial, even though the contempt was committed in the 
presence of the court. But as long a6 the punishment was for 
a petty offense the judge could proceed to  punish summarily for 
those contempts committed in his presence. 

It is old law that the guarantees of jury trial found in Ani& I11 
and the Sixth Amendment do not apply to petty offensea . . . petty 
mimes need not be tried to II 
[Wle  have said that we need not settle "the exact location of the 
line between petty ~Renses  and seriow crimes" but that "a crime 
punishable by two ye- in prim" is . . . B vr iovs  crime and not 
a petty offense." . . . Bloom \vas sentenced ta imprisonment for two 
years.'"> 

The line between the petty offense and the serious crime then 
has stili not been drawn, but it would appear that the 30 day 
maximum sentence allowed by the Uniform Code of Military 
Justice for violation of Article 48 would certainly indicate a petty 
offense. In another line of decisions the court established the 
precedent that when the judge is personally attacked by the 
contemnor 'O* or where he permits himself to h o m e  personally 
embroiled with the contemnor he would not be flinching from 
his duty to ask one of his fellow judges to take his place in 
acting upon any contempt proceedings. This rule was made even 
more compelling in the recent case of M a y b e n y  V. Pennsylvania.'o' 
There the court stated "that by reason of the Due Process Clause 
af the Fourteenth Amendment a defendant in criminal contempt 
proceedings should be given a public trial before a judge other 
than the one reviled by the contemnor."10' But other language 
in the case puts an aura of uncertainty on this holding. 

Where, however, he does not set  the instant the eontempt is e m -  
mitted, but waits nntii the end of the trial, an balance, it is gem 
eraliy \vise where the marks a i  the unseemly eonduet have lefi  
personal string8 ta ask a fellow judge to take his place.'" 

This dicta would indicate that  if the judge acts immediately to 
'3Ql U.S. 184 (1868). 
'*j Id. at 210 
" I d  a t 2 1 1  . .. . . . . . 

Cooke N. United Statea, 267 U.S. 517 (1925). 
ORYtt Y. United Statea, 348 U.S. 11 (1054). 

'"'GRIM L. REP. 3065 (Jan. 20. 1071) 
='Id. at 3068. 

I d .  
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punish the contemptuous behavior, he  can do so whether the 
attack was personal or not. The holding seem8 to require that 
a judge, if personally attacked should never decide the contempt 
issue. But perhaps the most puzzling aspect of the holding is the 
complete failure to mention the requirement for ju ry  trial aii set 
forth in Bloom. The issue of petty offense as opposed to serious 
crime was certainly present. Mayberr5,'s sentence for the 11 
contempts of which he had been found guilty was one to two 
years each-a total of 11 to 22 years?o7 And yet, Mr Justice 
Douglas in writing for the court said: 

In the Present esse [due process1 can be satisfied only if the judg- 
ment of contempt is "seated PO tha t  on remand anatkr judge, not 
beanng the st ing of these slanderous remarke and havmg the im. 
PeFBonBI authority of the law, azts in judgment on the amduct o/ 
the pelilioner OB shorin bu iha ~eoovd:m 

Perhaps confusion may be avoided by the adoption of the 
proposed Federal Criminal Code: 

The study draft ,  Seetiona 1341-1349, innovates in this mea by 
making ordinary defined crimes out of most typed of eontempt, by 
rertrietmz the term of i m ~ r i m n m e n t  (no more than  thirty days) 
the judge may i u m m m l y  impose for  contempt, and by creating a 
procedure under rh ich  the judge. in lieu of utilizing Bummaw con- 
tempt procedure OF i d l o r i n g  a avmmary contempt conviction "nec- 
essary to prevent repetition of misbehavior disruptive of an ongoing 
pmeeding." may certify the ease for prmeention as s.n ordinary 
a p s i f i e  offense. This arrangement piedewes the inherent self- 
defensive power of the e m i t s  rvhile requr ing  tha t  normal criminal 
procedure be followed in imposing substantial sentences for misbe- 
havior amounting to ordinary crime.= 

Punishment limited to  thirty days would, of course, be in line 
with that permitted by Article 48 of the Uniform Code of Mili- 
tary Justice. But neither the Supreme Court opinions nor the 
Proposed Federal Criminal Code address themselves to the 
amount of fine that might be permissible in summary proceed- 
ings. Article 48 limits it to $100, One commentator on the pro- 
posed new contempt statute for Texas states that  a fine of $100 
is light punishment, considering the great publicity which might 
be gained for an activist by using flagrant acts and obscene 
language in contempt of court.22o But in sum, a comparison of the 
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military practice with the federal requirements shows clearly 
that the military practice is constitutional. 

VI. ALTERNATIVES TO THE USE O F  ARTICLE 48 
In chapter Ill i t  was pointed out t ha t  in some contemptuous 

situations i t  may be better for the military judge not to resort 
to Article 48. One alternative is to prefer a charge for violation 
of a punitive Article of the UCMJ."' Another situation may call 
for admonition of the contemnor or perhaps his expulsion from 
the court room if he persista in disorderly behavior despite the 
admonition.*** 

Insofar as no punitive sanctions a re  involved in admonition or 
expulsion, there would be no reason to follow the requirements of 
either Article 48 or paragraph 118."' I t  would seem rather that  
this power would emanate from the inherent power of the mili- 
t a ry  judge to maintain the orderliness of the trial. This power 
is not without precedent. 

A court-martial is authorized to exclude from it8 session any person 
who, it has goad resem to believe, will endewor to intimidate or 
interrupt the aitness,  or otherwise conduct himseli in B disorderly 
mm"er.'~' 

There would appear to be no impediment to the removal of a 
contemptuous spectator under this provision. But what if that  
Spectator was a member of the press? The argument waa made in 
Weasman 21. United States"' that  a court-martial ,786 a public 
affair and hence the pres8 were entitled to be in attendance. The 
court doubted whether the defendants had standing, and said that 
civilian members of the press in attendance a t  a court-martial 
may be ordered to conform to standards of conduct and may be 
excluded if necesaary to maintain orderly 

Removal of witnesses wouid pose few problems insofar a s  they 
are generally excluded other than when testifying.". 

"'See last paragraph of text In 6 1II.A. 
'"See text discussion of 6 1II.B. 
"'of course paragraph 118 does in fact sanction theae alternatives. "The 

court, inatead of proceeding as stated shave. may cause the remwai of the 
offender and, in B proper ease, initiate his pmsecution before a eiwi or 
military court." MCM. 1969, par8 118b. 

"'DID. OPS. JAG 1912 Articles of War  para LXXXVI AI s t  162 (Aug. 
1860). 

"'387 F. 2d 271 (10th Cir. 1961). 
"'MCM 1969, p8.m 53e. To buttmas ita ruling the court cited Sheppsrd 

1). Maxwell, 584 W.S. 38s. 557-58 (1966).  and Estea 21. Teras, 381 U.S. 652, 
589-40 (1965) 

"'MCM, 1869, para 53f. 
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The law is now fairly well settled as to what to do with the 
contemptuous defendant. The United States Supreme Court in 
Zllinois v. Allen said: 

[Wle  explicitly hold today tha t  a defendant can i m e  his t ight to be 
present a t  tr ial  if, a f te r  he has been warned by the judge tha t  he 
will be removed if he continues his disruptive behavior, he neverthe- 
less inss ta  on conducting himaelf in a manner so disorderly, dis- 
ruptive. and disrespectful of the court tha t  hie trial cannot be 
carried on with him in the courtroom."' 

I n  an in-depth study of the Allen case, Joel Y. Flaum and 
James R. Thompson set forth standards by which to judge the 
efficacy of the warning given by the trial judge prior to exercis- 
ing the right of exclusion. 

Following disruptive behavior which. if continued would justify 
expulsion or behavior which, while perhaps not alone justifying 
expuision, i s  combined u i t h  the expressed intention of the  de. 
fendant t o  engage in fu ture  conduct tha t  is more severe, the 
t n a i  COUrt mvst 

(1) Warn the defendant tha t  his conduct, or eipresaed intentions, 
are wrong and violate the dignity and reipect for  judicial 
proeeedingr which must be enforced; 

( 2 )  Will not be tolerated during the course of the tr ial ,  and  tha t  
fu ture  occurrences of B like nature sill result in erpuldan from 
the trial for  as iong BJ his disruptire posture i s  maintained, tha t  

( 3 )  the tr ial  will continue in his absence. tha t  
0 )  he Kill h e  his right to see and hear the w h e s s e s  testify and 

the eridenee introduced, and sill lose his righi to obselve ail 
ocher proceedings of the tr ial ,  and that 

$ 5 )  he wll not be re-admitted rn the courtroom Until he indicates 
expressly. and for the record. tha t  he w i i  cease dmrupt imYa 

The study goes on t o  point out that the Allen case allows the 
defendant who has been expelled to  reclaim his right to be 
present.'ll The study also sets forth Some methods to keep the 
defendant apprised of the progress of his trial.'21 In particular, 
the defendant's attorney should be allowed to see the expelled 
defendant as often as possible. Further technological aids such 
as a daily copy af the transcript or closed wire radio or television 
may he utilized if posslhle. The authors caution that in connection 
with a decision as to whether such expense is justified, 

"'Illinaie 21. Allen. 307 U S  387, 343 (1970) 
'I* Flaum & Thompson, The Cas of the Diaruptivr D e j e d m t .  lllznas V. 

" ' I d .  at 334.336. 
Y ' l d .  e t  336337 .  

Allen. 61 J. C R M  L.C. ir PS. 327 (1070) 
Id.  a t  334. 
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the facility i8  being sought not by B defendant who is t rying to en- 
force a right,  but by one who has forfeited a t i gh t  by his  emtempt-  
uous disregard for the order and decorum inherent in the judicial 
proCe**Y' 

The Allea decision sanctioned a t  least four possible techniques 
that  could be used by trial judges to end disruption by the de- 
fe idant :  (1) criminal contempt; ( 2 )  recess of the trial with the 
defendant remanded to custody; (3) binding and gagging; and 
(4) expulsion.'%' 

This decision comports well with paragraphs 60 and llc of 
the Manual for Courts-Martial. Paragraph 60 provides: 

Attendance and Seeutity of Aeeused. The convening authority, the 
ship or station commander, or other proper ofleer in whose custody 
or command the amu8ed is a t  the time of tr ial  is responsible for  
the attendance of the accused befare the court and Will determine 
the nature  and degree of any restrdm to be imposed on the secuaed. 
However, p h y s c d  r e a t r d n t  will not be imposed upon the accused 
during open sessions of the eaurt  unless prescribed by the military 
judge or the president of a special courbmartial Without B military 
judge. , , . The presence of the amused thmughout  the prmeedings 
in open c o u r t  is, unless o t h e r n s e  stated, esaentiai. See I l e  (Effect 
of voluntary absence f m m  trial)."' 

Paragraph l l e  providea: 
Efeot of voluntary abaenoe iram trial. The accused's Yoiuntaly 
and unauthorised absence after the tr ial  ha8 commenced in hi8 
presence and he has been arraigned does not terminate the jurisdie- 
tion of the court, which may proceed with the trial  to findinm and 
Bentenee notsi rhstanding hi8 absence. In such 8. ease the acmBed, 
by his wrongfvi act, forfeit8 his right of canfrontat imY 

The remaining class of courtroom participants who could be 
expelled for contempt would be the counsel. Their role is so 
instrumental, however, that  expulsion would necessitate a recess 
of trial until counsel could be replaced or purged of their con- 
tempt by an express indication that  they would conduct them- 
selves in accordance with paragraph 42b of the Xanual.'*' 

The 1952 Law Officer Handbook in speaking of removal of 
counsel during trial offered advice which remains valid two dw- 
ades later : 

Ordinarily the tr ial  and defense counsel should be allowed to con- 
tinue t o  perform their duties before the e o w t  even though held in. 

. 
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contempt, YnieSe It appears tha t  they cannot be expected to conduct 
themselves properly dunng subsequent pmeeedmgs. In fact it  is B 

better practice t o  defer until the eonclnsion of the ease contempt 
action against eaunsel. The timely suggestion of the pmepect of con. 
tempt action often serve8 as sufficient ~ m i n g  t o  counsel thaL he 
must improve his eanduet OF suffer the consequen~es."~ 

VII. RECODIDIENDATIONS 
Because they are too restrictive in  cope and too cumbersome 

in effect, the author is of the opinion that neither Article 48 
nor its implementing procedural rules are satisfactory for the 
purpose for which they were ostensibly provided-to maintain 
order and prevent disruption by the summary punishment af the 
offender. 

Article 48 should be amended to provide: 
(a) A c o u ~ . m ~ m i a I  without B military judge, B pmvasl court or a 

military cammiasion may summarily punish any pemon who 
commits B contempt I" its presence. The punishment may not 
exceed eanfmment for 3 days or 8. fine of $25, or both 

(b)  A military jvdge of a court-msdai may ~ummarily punish any 
person who commits a contempt in the presence of the eouTt- 
martial. The pumehment may not exceed confinement for 30 
dare or a Rne of $260. or both. 

This amendment would eliminate the descriptive language used 
In the present Article 48 which restricts the behavior properly 
punishable as a contempt. I t  adopts the non-restrictive style of 
Rule 42(a) of the Federal Rules of Criminal Procedure. The pro- 
posed amendment will preserve the favorable precedents estab- 
lished in military law as to mope of coverage, while a t  the same 
time utilizing the federal standards as enunciated in the federal 
court decisions as a guide to the conduct which constitutes con- 
tempt. 

The amendment is intended to maintain the "petty offense" 
character of the punishment in order to constitutionally preserve 
the liummary nature of the proceeding. Despite different maxi- 
mum punishments, the amendment preserves the power to pun- 
ish on the aame grounds as the miiitary judge to the summary 
court-martial and the special court-martial without a mi1ite.1~ 
judge as well as to the provast court and military commission. 

An amendment to Article 48 has been proposed by Senator 
Birch Bayh as a part  af his proposal to extensively overhaul the 
Uniform Code of Militarv Justice.L2e 

y1 V.S. DEP'T OF ARMY, PIMPHLCT No. 27.9, MILITARY JL'sTlCE HAND- 
BOOK-THE LAW OFFICER, 25 (1852) 

S.4191, 91st Cong , 2d Seas (1970). 
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insulting the dignity of the court 02- other acts of a passive na- 
ture now recognized as contempts It is therefore submitted that 
the offense of contempt is adequately defined by judicial pro- 
nouncements and that to define proscribed behavior as "a con- 
tempt" would not be unconstitutionally vague. 

Clause (b)(3! would be popular with the military judges. 
Nearly all of the military judges surveyed expressed the desire 
to have some type of indirect contempt power that would ac- 
complish the goals set forth in this clause.'s' 

Paragraph 116 of the Manual for Courts-IIartial should be 
amended to reflect the proposed change in Article 46 and to re- 
move the iinpediments to its being truly a summary action. This 
would be accomplished by two measures. The first would allow 
the military judge sitting in a court-martial with members to 
determine contempt and punishment in the same manner as 
presently provided for the military judge trying the case alone. 
This would make final the finding of contempt by the military 
judge and further authorize him to determine the punishment. 
The most obvious advantage of this procedure is its ease, but a 
secondary advantage would be that it would put the procedure on 
a par with the federal practice and permit the adoption of the 
federal procedural rules as promulgated by federal court deci- 

The second measure suggested to insure the summary nature 
of the proceeding would be to eliminate the requirement of ap- 
proval of the punishment by the convening authority. The 
requirement of approval prevents resumption of the proceedings 
of the court-martial until a transcript of the contempt proceeding 
has been made. If the military judge desired to impose immediate 
punishment, the trial would have to be adjourned awaiting the 
action of the convening authority.18* To eliminate the requirement 
for approval af the punishment for contempt would not, in my 

"The scope of this study would not ailow a fvil  Investigation of fhn poi- 
aibility. Therefore, I paw comment upon the elause other than to lay that 
it merits further mveatigstim There would eerhinls be the problem of de- 
tiding whether the miiitwy judge would have any power to m u e  B command 
to the convening authority, the violation of which would subject the conven. 
InLauthority ta punishment by the court. 

I t  ia probably preferable to reserve the finality of this decimon to the 
miiitnry p d g e  alone snd not extend It to the preaident of B ~pecial court- 
martial without a military judge as that would make the proeeedmg very 
much skin to B summary court-martial. This deprivation Phovid not 
any undue hardahip or inconvenience insofar as the inatsnces of trial by 
that t s w  of  C O u t  are very rare in view of the requiremmta of Army peg. 
uiations. See Army Reg. No. 2T-10, par8 2-15 (Change No. 3, 27 May 1969).  

MCM, 1969, para 118). 



CONTEMPT 

opinion, violate the provisions of Article 64 of the Code.'be The 
enforcement of that  power is not an exercise of military jurisdic- 
tion over the contemnor. He is not subjected to trial and punish- 
ment for a military offense, but rather to the legal penalties for 
a defiance of the authority of the United States offered to its 
legally constituted representative."' Therefore the punishment 
is not a sentence BS a result of findings of guilty to a charge re- 
ferred to the court by the convening authority. Rather it is the 
result of a summary proceeding arising out of the court-martial, 
but not out of the charge. Furthermore the punishment may well 
be imposed against one other than the accused. 

In conclusion, i t  is hoped that  this study will in some way con- 
tribute to the maintenance of the high standards expected of 
courts-martial. Increasingly, a fair and orderly trial has been 
recognized as essential to those standards. 

. , . Ever> member of the public has an inalienable right that 
our courts shall be left free to administer justice without obstruction 
or interference from whatever qnarter it may come. Take away that 
right and freedom of  speech rogether with all other freedoms 
would wither and die, for in the long rzln it ii the eaurts of justice 
which are the last bastion of individual liberty.". 

UCJIJ, art. 64. 
'"Sea direvasion at note 6 2  m p m  
"'Morris II. Master of the Crown Osee, (1870) 2 P L R .  782, 8W-801 

1C.A.I PI/ cited in R e m d  and Rawmmmdahom of the Am. College of Triol 
Lawyers, "pr'a, note-1, at 29. 
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PERSPECTIVE 

A part  of the function of any law review should be to present 
the thoughts of leading scholars and public officials. This section 
provides such a forum unhampered by traditional law review con- 
siderations of apace, form, and citation. Naturally, the opinions 
expressed are those of their authors. The Review is honored to 
inaugurate this series with the work of the distinguished British 
international law scholar and practitioner, Colonel G. I. A. D. 
Draper. 

THE ETHICAL AND JURIDICAL STATUS OF 
CONSTRAINTS IN WAR* 

Colonel G. I. A. D. Draper** 

This paper will attempt, within a necessarily short compass, to 
describe the contemporary relationship between a body of rules 
of considerable antiquity, the Law of War, and a relatively 
modern regime of fas t  growing importance, namely, that  of 
Human Rights, an emanation of contemporary international 
morality. I t  will be the general theme of this paper that  the two 
bodies of law have met, are fusing together a t  some speed, and 
that  in a number of practical instances the regime of Human 
Rights is setting the general direction, as well 8s providing the 
main impetus, of the revision of the Law of War. Some general 
remarks will be attempted as to the future of this relationship 
and, if it  be thought a desirable one, how it should be furthered. 

The Law of War in its historical development ingested humani- 
tarian restraints and prohibitions relatively late in its long 
history. At some time in history, probably in the 18th century 
the Law af War began to pay some attention to humanitarian 
considerations. The matter needs careful investigation, but I 

'A modified farm of this paper was presented by Colonel Draper at The 
Judge Advocate General's School, U.S. Army, Charioitesville, Virginia, on 
10 September 1071. 

'*Prafeaaor of Law, The University of Sussex, Consultant for the Inter. 
national Committee of the Red Crosa and Instructor at the Royal Air Force 
and Royal Navy Staff Colleges; Senior War Crimes Pmseeutor for the Brit- 
ish zone of Germany, 184b1040, and Legal Advisor for the Department af 
Defense, 1950-195s; author of works on the Red Crosa Conventions, Ststus 
of Farce8 Aareements. and joint author of the Government Manual on Law 
of War on Land; recipient of a NATO fellowship in 1957; decorated with 
the Order of L e  Britieh Empire In 1885. 
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suspect that  the writings of Rousseau, the much maligned, form 
some clue to the proces8. In the Contrat S o d ,  published in 1762 
and subsequently condemned and publicly burnt in Geneva, Rous- 
seau gave expression ta certain id- which have had considera- 
ble ethical, juridical, and political consequences. One such s t a t e  
ment was--"War is not a relation between man and man, but a 
relation between state and state in which individuals are enemies 
only incidentally, not as men, or citizens, but as soldiers." 

By the mid-19th century the humanitarian movement gathered 
way under the impact of a number of diverse, social, moral, pali- 
tical, scientific, military and economic factors. In  the main, I 
would not say that religious considerations, so decisive in the 
early formation of the old Law of Arms, the precursor of our 
Law of War, were controlling in the infusion of humanitarian 
considerations into the 19th century Law of War. It will be re- 
calied that  the Red Cross emblem has no Christian Connotation, 
but is merely the heraldic arms of the Swiss Confederation, a 
white cross on a red background, reversed. as tribute to the 
origin of the Red Cross movement in that country inspired by 
that strange man, Henry Durant. 

The ideas lying behind the first Geneva Convention of 1864 
the direct outcome of the appalling suffering on the battlefield of 
Solferino in 1869, and dealing exclusively with the treatment of 
the sick and wounded and the medical services and installations, 
and the powerful de Martens preamble to the Hague Convention 
No. IV of 1907 on the Law of War on Land, both gave us the 
climate of humanitarian sentiment of the second half of the 19th 
century. De Martens, a Lutheran by religion, and a German-Balt 
by parentage, was converted to the Russian Orthodox faith. He 
became Professor of International Law a t  the Imperial University 
of St. Petersburg and held a senior position in the Imperial 
Foreign Ministry as well as his Chair at  the University. He 
published his main work, in two volumea entitled "International 
Law of Civilized Nations" in 1882. He was one of the moving 
forces at  the First Hague Peace Conference of 1899, convened by 
his master, Czar Nicholas 11. In particular he was the drafts- 
man of the famous Preamble to the Hague Convention No. IV, of 
1907, which, in p a r t  reads thu- 

''Being animated by the desire to serve, even in thi~ extreme ease 
(the resort to armed conflict), the interest of humanity and the 
ever progressive needs of civilization; . . . 
Until B more complete code of the laws of war can be drawn UP. 
the High Contracting Parties deem i t  expedient to deelsm that, in 
cases not covered by the rnies adopted by them, the inbnbitantr and 
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the belligerent. remain under the pmteetion and gavemanee of the 
prineiples of the law of nations, derived from the usages establiahed 
among civilized peoples, from the l a w  of humanity and from the 
dietstea of the putlic eonscience." 

This basic formula i s  today repeated and inserted in each of the 
four Geneva Conventions of 1949 for the Protection of War 
Victims, Arts. 63,62,142 and 158, respectively. 

The ideas reflected in  this formula a re  still a long way from 
our modern ideas of Human Rights, but the parentage is surely 
there. Yet, as one can see in the debates surrounding the establish- 
ment of the criteria for lawful belligerency in Articles 1 and 2 
of the Hague Regulations appended to the Hague Convention 
No. IV of 1901, the powerful thrust  of military considerations is 
apparent. The position of the individual in the Law of War was 
still that  of an object of the Law and not that  of a legal persom 
endowed with rights under the Law of Nations. True i t  was 
that the individual. whether a regular soldier, a volunteer or 
marauder, was subjected to aharp legal duties deriving from the 
Law of Nations. The consequence of the breach of such duties 
was drastic. Perhaps the basia af their limited legal persona was 
to enable their trial, conviction and execution for violations of 
the Law of War. However, before we mount too stringent a 
criticism of our forbears on this account we would do well to 
remember that in our own time it has not yet been agreed among 
jurists that  the individual enjoys legal rights under the modern 
Law of Armed Conflicts. States may be enjoined by tha t  Law to 
ensure certain humanitarian standards of treatment to war 
victims such as POWs, civilians in occupied territory, the sick and 
wounded in the armed forces, but t ha t  is not the aame thing as 
conferring rights of such treatment directly upon individuals, 
flowing from the Law of Nations. Indeed, i t  i8 much to be hoped 
that in this direction will lie one of the main influences of our  
contemporary Law of Human Rights upon the Law of Armed 
Conflicts, as we style i t  today. 

In the post-1946 era we have witnessed a quite phenomonal 
development in the emergence of an international regime of 
Human Rights. Time and the place do not permit me to trace the 
murce streams that have contributed to the broad river of the 
Human Rights regime. I have tried to do so in another place and 
given the credit to the early Stoics such as Cleanthes and 
Chrysippus of the third century B.C. The great Stoic tenets, 
often repeated in the writings of the Emperor Marcus Aurelius, 
t ha t :  ( i )  man is both reasonable and social; ( i i)  the Universe 
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is governed by an immutable law; (iii) that  law is the expression 
of perfect reason; and (iv) that  law is the pattern of all good- 
have all contributed to the perennial conception of Natural Law. 
This in its turn has played a decisive role in the development of 
International Law. Finally, the contemporary regime of Human 
Rights is thought to stem directly from the "Naturalist" School 
of thinking in International Law. Such I conceive to be the pa- 
ternity of our contemporary conception of Human Righta. 

More immediately and pragmatically, the movement for the 
abolition of the slave trade in the 19th century, treaties for the 
treatment of Minorities in the post World War I era, standards 
evolved by the International Labour Organization, the stand- 
ards evolved for the proper treatment of aliens by State practice, 
humanitarian interventions by armed forces of States a t  the 
turn of the 19th century, treaties for the abolition of slave 
labour, for  imposing standards of health and hygiene, the early 
attempt to control narcotics traffic under the aegis of the League 
of Nations, the system of Mandates, the punishment of war 
crimes and crimes against humanity, have all in their different 
ways made their contribution to the establishment of the post- 
1946 Human Rights regime. At  the same time modest progress 
was made in establishing mechanisms of enforcement of that law. 
whether customary or conventional, within the international 
sphere. All this experience was vital to what has been achieved 
in our time, and, I venture to say, to help us on the long 
journey we have yet to go to enable man to walk with dignity 
and without fear on the face of this earth. 

In  the main I think it can be said that  in the League of Ka- 
tions era  the direct nexus between the ideas of Human Rights 
and the existing Law of War was not envisaged. No doubt, the 
great improvement made by the International Committee of the 
Red Cross and the League of Nations in the establishment of the 
two Geneva Conventions of 1929, dealing with the better treat- 
ment of the Sick and Wounded in the Armed Forces and of 
POWs, respectively, and the Geneva Gaa Protocol of 1926,  a very 
relevant instrument of law today, furthered the humanitarian en- 
deavor. As yet, however, the idea that  individuals should re- 
ceive specified human rights, simply as human beings and de- 
termined by that  nature of that central entity, a t  the hands of 
International Law, was substantially something for the future. 
The critical period in this development comes in with the night- 
mare experiences of World War I1 and the establishment of the 
Charter of the United Nations in 1946. I t  is that  appalling ex- 
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perience and that  basic instrument of International Law which, 
to my mind, brings effectively into juxtaposition Human Rights 
and the Law of War. Both the Preamble and Article I of the 
U.N. Charter make crystal clear that  the framers were under 
the impreaaion that  the unleashing of aggressive war occurred 
at the hands of those States in which the denial of the value 
and dignity of the individual human being, of whatever race, 
colour or creed, was most evident. The nexus that  the framers of 
the U.N. Charter saw between the gross criminality of State 
aggression by armed force and the no less gross denial of human 
worth within the frontiers of such States, repeated and increased 
in the areas that miiitary adventures subjected to their occupa- 
tion, rammed home in a way that  mankind was not likely to forget 
the connection between aggressive war, the way it is waged, and 
the total disregard of the individual. As we know, the culmina- 
tion of that  lesson was seen in the genocide activities of the Third 
Reich and the many labour or "work education camps" where 
genocide wa8 achieved more slowly and with almost worse suf- 
fering. In that  experience the juxtaposition between the process of 
war and the position of the human being stood for all mankind 
to aee and reflect upon. The culmination of the War in the F a r  
East  by the new weapon of mass and indiscriminate destruction 
of human life and all that  it  had achieved, was a fitting culmina- 
tion to the period of barbarity the world had experienced for 6 
years. 

I t  was therefore not surprising that  the conception of "Crimes 
against Humanity" found a place in the Charter annexed to the 
London Agreement of August, 1946, establishing the Interna- 
tional Military Tribunal a t  Nuremberg and delineating the sub- 
stantive law to be applied by it. The ideas of crimes against 
humanity, though playing a marginal role in the final estimate of 
the guilt of the accused, sffirmed the existence of certain funda- 
mental human rights superior to the law of the State and pro- 
tected by international criminal sanction even if violated in 
pursuance of the law of the State. Such ideas are of considerable 
importance in the story of the emergence of the concept of 
Human Rights protected by international law. States might still 
remain the primary right holders under that  system of law but 
individuals. acting as the organs of State power, might, within 
International Law, be criminally answerable for  grave denials of 
those essential rights inhering in all human beings just by 
virtue of that  quality of existence. Prominent among such es- 
sential rights was the right to  life and the prohibition of its 
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arbitrary extinction. The Genocide Convention, 1948, filled out 
this idea in specific legal prohibitions attached to specific defini- 
tions of what constitutes genocide, rightly considered as the 
supreme denial of human rights. The Convention also marked in 
a way not shared with the Geneva War Victims Conventions the 
important departure point that  the regime of human rights 
would apply in time of peace as well as in  war, for one is no less 
a human being in the one than in the other. At  that  time, 1948, 
it was thought a strange thing that an international crime was 
so defined that  it extended to commission in peace and war, 80 
ingrained was the idea of a dichotomy between the International 
Law of Peace and of War, the traditional and classical legal 
distinction. I t  is a measure of the progress that  we have made in 
this area of our thinking since 1948 that  I have attended a 
Conference af 40 odd States in Geneva this year in which there 
was a strong move to obtain acceptance of the idea that  the Law 
of Human Rights should operate full boom in time of war 8s in 
time of peace. Things are  indeed changing and a t  great speed. 

The Charter of the U.X. puts the scourge of war  and the faith 
in fundamental human rights for all, in the forefront of its 
Preamble and therebv calours and informs the content of all that  
foliaws in the Charter. Gross disregard of Human Rights was 
for  all time allied in the minds of men and women everywhere 
with the scourge of War. Article 2 (4)  of the Charter has 
established a prohibition of the threat or u ~ e  of force by one State 
against another, a considerable extension of any idea implicit in 
the old idea of the "just war". Further, the equal application of 
the Law governing the conduct af armed conflicts to those il- 
legally resorting to armed forces and those lawfully resorting 
thereto is accepted as axiomatic in modern International Law. It 
may not be without importance to point out that  this is the first 
time in the long history of the Law about armed force that  
we have reached a paint where there is a major legal limitation 
upon resort to armed force and an extensive body of law govern- 
ing the manner of using armed force applicable irrespective of the 
legality or otherwise of the initial resort to armed forces, existing 
a t  one and the same time within the system of International 
Law. This is achievement indeed, marred only by the considera- 
tion that  a t  that precise moment in time, 1945, the world ex- 
perienced the first use of the nuclear weapon. The existence of 
that  weapon neither negatives the validity of the jv3 ad bellum 
or the ius in bello or the distinction between them. On the con- 
t rary,  the generally accepted view among jurists is that  the 
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uw of nuclear weapons is governed by the general principles of 
the CUEtomW law of war. Indeed the operation of the legal de- 
vice of reprisals, an accepted method of enforcement of the law 
of war, certainly comes into play in the event of an armed con- 
flict between nuclear belligerents. Deterrence does not stand out- 
side the realm of the Law of War but is an example of its applica- 
tion. 

The approach between the Law of Armed Conflicts and the 
Regimes of Human Rights, both regional and universal, can now 
be seen in a series of Resolutions of the General Assembly of 
the U.N. There is today the closest cooperation between that 
Organization and the International Committee of the Red Cross 
which has come to be the institution primarily concerned with 
the development and revision of the Law of Armed Conflicts, at  
least so f a r  as the protection of war victims is concerned. One 
has but to study the recent Report of the Secretary-General of 
the U.N., A/8062 of 18 September, 1970, entitled “Respect for 
Human Rights in Armed Conflick” to see how close has been the 
approach between the Law of Armed Conflicts and the Regimes 
of Human Rights. This year, a t  Geneva, B conference of Govern- 
ment Experts of some 40 States was held for three weeks on the 
subject of “The Reaffirmation and Development of International 
Humanitarian Law Applieable in Armed Conflicts.” A further 
such Conference among a considerably widened grouping of 
States will probably be held in May, 1912. The Secretary-General’s 
representative plays an active par t  in the Conference of Govern- 
ment Experts convened by the International Committee of the 
Red Cross and a report on the work of that  Conference will be 
presented by the Secretary-General to the General Assembly of 
this year, pursuant to a mandate from the General Assembly of 
last year, 1970. This is the current method of progress whereby 
the juxtaposition between the Regime of Human Rights and the 
Law of Armed Conflicts is  elaborated and crystalliaed. It is this 
proces8 to which I now invite your attention in more detail. 

For quite a time after 1945 the Law of War and the Law of 
Human Rights pursued their own paths. Obviously, there were 
overlap8, but in the main they kept to their separate tasks. Both 
the Genocide Convention, 1948, and the four invaluable Geneva 
Conventions of 1949 for the protection of war victims were 
primarily backwards-regarding. The experience of World War 
I1 was heavy upon the framers of these instruments. The main 
advance in the ICRC endeavour WBB the instigation and prepara- 
tion of the Geneva (Civilians) Convention. For the first time, the 
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civilian, as such, was to be the beneficiary of legally established 
inter-State standards of behaviour designed ta secure the mini- 
mum interference with his life and &ll-being by reason of the 
accident of his country being occupied by a military adversary or 
by,reason of his being found in the territory af the opposite bel- 
ligerent. Nothing, be i t  noted, was, or possibly a t  t ha t  time 
could be, achieved for the civilian caught in the maelstrom of the 
combat areas. That luckless individual was left to the limited 
protection accorded him by the customary law of war that the 
innocent civilian should be spared a s  much as possible and not de- 
liberately attacked as such. Modern methods of warfare had done 
little to enhance the value of that  limited protection. The Genocide 
Convention, 1948, is manifestly applicable to war conditions 
between States belligerents but the definition of genocide is 
narrow, specific and designed to meet the activities a t  Auschwitz 
and not those a t  Hiroshima. Moreover, the four Geneva Con- 
ventions of 1949 do not, except in a very marginal mea, apply 
to combat situations but to those where civilians and other war 
victims are in the hands of the opposing belligerent. Further, in 
strict juridical analysis neither the Genocide nor the Geneva 
Convention purport8 to confer direct international law rights upon 
individuals. They do impose legal duties on such individuals 
not to commit "grave breaches" of the latter or genocide con- 
t r a ry  to the former. For such acts individuals are liable to trial, 
conviction and execution. The inter-State enforcement of these in- 
struments, where the correlative rights and duties of interna- 
tional law lie, is decidedly weak. These Conventions, admirable 
in many ways, are stern with individual human beings, for 
whose benefit they have been concluded, but decidedly gentle 
with States, which treat  human begins inhumanly. Such is not 
the characteristic of the regime of Human Rights as w e  have 
come to understand it in recent years. 

Attempts in the post-1945 era to secure international law pra- 
teetion of civilians from the effects of military operations, ex- 
tended aB they are by nuclear weaponry and the select armoury 
of chemical and bacteriological devices, have not so f a r  been 
successful. The Draft Project af Rules for the Protection of the 
Civilian from combat, put forward by the ICRC in 1956, evoked 
no response from Governments. The reaffirmation of certain mini- 
mal general principles of law whereby States belligerents should 
spare the civilian population as f a r  a8 possible and avoid delib- 
erate attacks upon them seems to be about the achievement so 
far.  A further endeavour in this direction was made a t  the 
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Geneva Conference of Government Experts thia year, but it can- 
not be said that the progress made to  date is anywhere near 
that  required for submission to a Diplomatic Conference of Gov- 
ernments. 

I t  was said by the late Sir Hersch Lauterpacht that  if Inter- 
national Law is the  weakest point of all law then the Law of War 
is virtually its vaniahing point. If, however, one considers the 
nature of the activity this Law seeks to regulate, and that  the 
Law seeks to preserve some elementary kind of balance between 
military needs and the requirements of humanity, then one must 
admit that  its task is formidable indeed. "Haw to kill your fellow 
human beings in a nice way" has been described by some cynics 
as the concern of the Law of War. Moreover, the very state of 
mind that  is requisite far  close fighting with weapons must be 
transformed in an instant to  a humanitarian standard of be- 
haviour once the adversary is no longer in a position to fight. That 
demands a high standard of discipline by belligerents Mareover, 
to the extent that  modern technology me8 instrument control of 
long range weapons, the effect of the weapon is not visible to those 
who employ i t ,  That gives a certain technical detachment in wea- 
ponry use that  is not easily subjected to humanitarian considera- 
tions. 

A further criticism launched against the attempt to regulate 
combat conduct by law is that, if armed aggression be criminal, 
then why bother with distinctions between the legal and illegal 
methods of carrying out a criminal activity? Unfortunately, there 
is always a victim of such aggression and not every soldier in the 
forces of an aggressor State can be saddled with legal responsi- 
bility for that  aggression. Further, the dictates of humanity in 
the de Martens Preamble to the Hague Convention No. IV of 
1907 have ta be considered at  every stage of the armed conflict. 
Aggressive States do not fight themselves and war can never 
be less than B bilateral activity. In the arena af the new weaponry 
attempts to s-ure legal limitation of their emplogment, general- 
ly, or against civilians, are met by the rejoinder that  disarma- 
ment control is the proper method to employ. Anything else, it  
is urged, is manifestly unrealistic. 

I venture to suggeat that  the revision of the Law of Armed 
Conflict after the conclusion of the Geneva Conventions in 1949, 
had come perilously near to stagnation before the impact of the 
movement for a regime of Human Rights was brought to bear. 
State initiatives for the improvement of the protection of the 
human being in time of war were not apparent. What I think has 
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happened is that, starting with the Universal Declaration of 
Human Rights in 1948, a transitional instrument somewhere be- 
tween a legal and a moral ordering, we have witnessed an 
escalating movement in international law of a system of rules 
designed to secure to every human being at  the hands of the 
State upon which he depends, or in which he is located, de- 
fined standards of good treatment and not merely the prohibi- 
tion of the grosser farms of maltreatment. The method adopted 
was to list and define those fundamental human rights which 
ought to be accorded to all by reason of the dignity and worth of 
all human beings. The U.N. International Covenants of Civil and 
Political Rights, an Economic, Social and Cultural Rights of 
1966, and the Convention for the Elimination of All Forms of 
Racial Discrimination, 1965, have placed the humanitarian philo- 
sophy and ethic well within the sy8tem of international legal 
norms. On the regional level the European Convention of Human 
Rights, 1950, has not only defined human rights with their 
necessary delimitations, but has also set up international forums 
for  the hearing and determination of allegations of denial of such 
rights a t  the hands of the Government concerned. In time, the 
customary law standards for the good treatment of aliens by 
States will be transcended by the new conventional system of en- 
forceable human rights a t  the initiative of any aggrieved indi- 
vidual or group within the jurisdiction of a State that  has sub- 
scribed to the Convention. This is the shape of things to come, 
although there is a long way to go yet. At  the moment the inter- 
national system is somewhat weak in the machinery of enforce- 
ment and relies heavily upon the educative effects flawing from 
the existence of the Convention. The regional system is cansider- 
ably stronger in the matter of enforcement, but its processes are 
lengthy and it operates within a amall group of States sharing 
certain common values and traditions. Howet’er, the European sys- 
tem has had a markedly beneficient effect in municipal law of 
States in that  these same human rights find a place in their 
respective Constitutions. It is one of the strange consequences of 
decoianisation that  a number of newly independent States have in- 
herited the European ideas of human rights from their former 
Metropolitan Powers in Europe. 

Within the space of the last decade there has been an in- 
creasing awarenes8 that where State revision of the Law of War 
had failed, State responsiveness to augmenting the regime of 
Human Rights could go some of the way to make good that  de- 
fect. By a series of resolutions at  Red Cross Conferences, by U.N. 
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Conferences on Human Rights, and by reaolutions of the Gen- 
eral Assembly of the U.N. a bridge has been built between the 
Human Rights system and the Law of Armed Conflicts. I t  seems 
to have been realized, not all a t  once, that  what could not be 
achieved through a general revision of the law of War might be 
partially secured by regarding the Law of War as something 
essentially complementary to the Human Rights regime. hfan- 
kind has hecome convinced that  the betterment and fuller develop- 
ment of the human personality demanded the definition and safe- 
guarding of fundamental human rights on the international 
level, in timeof normality, in civil society. 

Two factors seem to have led to the ides that  a modified human 
rights system might be possible even in time of armed conflict. 
War, from i b  nature, presents the supreme denial of human 
rights and the maximum occasion f a r  inhumanity. At  the same 
time prohibitions had been introduced in the later history of the 
Law of War to mitigate this inhumanity, at least so f a r  as they 
were consistent with the existence of military needs in war. The 
modern system of human rights is seeking to become the normal 
ordering of society. Its approach to  war is as something ex- 
ceptional, something derogatory to itself, but nevertheless tempo- 
rary and to be confined at every point. The contemporary ap- 
proach of the Human Rights Regime to the Law of War can be 
seem in Art. 15 of the European Convention of Human Rights: 
“In time of war or other public emergency threatening the life 
of the nation any High Contracting Party may take measures de- 
rogating from its obligations under this’  Convention to the 
extent strictly required by the exigencies of the situation, pro- 
vided that  such measures are  not inconsistent with its other 
obligations under international law. 

“So derogation from Artieie 2 (the right to  life) except in 
respect of death from lawful acts of war, or from Article 3 (no 
torture or inhuman treatment), 4 (1) (no slavery or servitude), 
and 7 (no crime without a law, international or municipal exist- 
ing a t  the time of commission) shall he made under this pro- 
vision.” The state of emergency is to be notified to the Secretary- 
General of the Council of Europe. A partially similar system is 
inserted in the U.N. Covenant an Civil and Political Rights, 
1966, not yet in farce. 

Thus, under Art. 15 of the European Convention, the whole of 
the Law of War as to killing has been incorporated by reference. 
That Law may therefore have to be considered by the European 
Commission and the Court. Also, the right of the organs of a 
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Government to  take life during the existence of an internal 
armed conflict is allowed and controlled by Article 2 (2) ( c )  of 
the European Convention, i.e., “in action lawfully taken far the 
purpose of quelling a riot or insurrection.” I t  is to be noticed that 
such action is part of the qualification of the definition of the 
right to life, and therefore no question of derogation arises. Thus, 
Article 15 is here spelling out the new philosophy of the essential 
relationship between the Law of Armed Conflicts and that of 
Human Rights. The latter is the normal ordering of civil society. 
The Law of War. international or internal, is the exceptional 
situation derogating from the full application of the Human 
Rights system. The two systems are e8wntiaIly complementary, 
and that ia an end of the old dichotomy between the Law of War 
and the Law of Peace into which International Law was tradi- 
tionally divided. We have moved a long way. 

We have, i t  would seem, almost come back to the mediaeval 
theory that war was a dislocation of the normal order of society 
and that the Law should therefore confine its scope, limit those 
who have the right to take part  in it, what they may do in the 
waging of it, and to whom and to what they do i t .  That is what 
the Law of War is about. To the mediaeval theologian-jurist total 
war was by definition unjust. If, as St. Augustine pointed out, war 
is an evil then let the law confine it. This position has an effect 
upon the actual content of the Law of War. There IS the 19th 
century approach that war is fought for the purpose of over- 
powering the adversary to enable the victor to impose its will 
upon the vanquished. That which is not expressly forbidden by the 
Law is licit as long as i t  is shown to further the military purpose. 
There has been another approach which become apparent during 
the war crimes trials after the last war. By this, all acts in war 
on the territory of another State which would, apart  from war, be 
criminal by the municipal law of that State, must take their 
stand in legitimacy under the Law of War. If they fail, they 
stand condemned. Thus, if the killing by enemy soldiers cannot 
be justified by the law of War, then criminal i t  remains under 
the local municipal law. That is the direct opposite approach to 
that which require8 the killing to be a violation of the Law of 
War, 88 approach seen in considering the Law of Aerial War- 
fare. I t  makes a deal of difference which approach is adopted be- 
cause some matter8 of Law a re  uncertain. In the defence of super- 
ior orders i t  may have the effect of shifting the burden of proving 
the illegality by the prosecution to  proving the legality by the 
accused. The de Martens formula in the Hague Convention, 1907, 
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negatives the approach that  all which is not expressly for- 
bidden by the law is licit. Again, Art. 22 of that  Convention 
supports de Martens: "Belligerents have not got an unlimited 
right as to the choice of means of injuring the enemy." 

Not only has the Human Rights system afforded a funda- 
mental and novel approach to the Law of War and its revision, 
but it has promoted a bridge of common effort by a number of 
different non-Governmental bodies working for  that  revision. 
The awarenes8 among the percipient that  respect for human 
rights cannot be fragmented into time of peace and of war and 
that such rights are  under maximum threat in time of war, to- 
gether with contemporary political and technological develop- 
ments, led to the following position: The regime of human rights 
will come in time to be the normal ordering in civil society; if 
war breaks out, inter- or intra-State, that  regime does not dis- 
sipate. First, i t  is there waiting in the background the whole 
time to take over once the conflict abates. Second, a lower level 
of that  regime then comes into play by way of derogation made 
strictly necessary by the emergency situation. That lower regime 
is the Law of Armed Conflicts. Third, the Law of Armed Con- 
flicts must be reviewed and revised in the light of the two pre- 
ceding propositions. That review will go in two main directions: 
(1) That which cannot be strictly allowed by the Law of Armed 
Conflict stands to be condemned if it  violates the law of Human 
Rights; (2 )  that  part of the Law of Armed Conflicts which is 
humanitarian in character, quite a large part today, needs over- 
haul to lift it  up to the closest proximity to the normal operation 
of Human Rights. 

Thus the Law of Armed Conflicts is not alien to that  of Human 
Rights but complementary to it. It must remain with us until 
man has learnt to avoid recourse to the scourge of war  88 a 
means of settling disputes. To some, no doubt, this is too ambi- 
tious an approach. For all that, and it is yet in the future, we must 
I suggest, seek to establish it, This means that  establishment of 
more and better defined human rights, more securely enforced, 
and a more humanitarian Law of Armed Conflicts more regularly 
and effectively supervised and enforced. 

This Human Rights approach to the Law of Armed Conflicts 
revision can be seen in the general use of the term "International 
Humanitarian Law in Armed Conflicts." This title goes 8ome 
way to suggesting that  we have made part of the journey I have 
been attempting to portray here. 

Of a11 the  many topics of the Law of War that  call for  revision 
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in the direction of increased protection for the individual the one 
that  is perhaps the most salient is the method of enforcement of 
the Law. I t  is to little purpose to augment the content of Humani- 
tarian Law unless better enforcement can be assured. This is to 
encourage human expectations only to deny them. I t  is here that  
the ideas implicit in Human Rights Law may provide same new 
mechanisms not found in the classical modes of enforcement of 
the Law of War. These have been, supervision by the Protecting 
Power. the device of reprisals, trials of violators, and compensa- 
tion. On two occasions only, has the modern Law of War been 
enforced by international tribunals, namely, a t  Nuremberg and 
Tokyo. These trials were consensual, ad hoe, composed of judges 
of the victor States with an assigned corpus of law upon which 
the Indictments were based. 

Reprisals are the most traditional method af enforcement and 
probably the method most antagonistic to the idea of Human 
Rights, for the punishment falis upon the innocent as well as the 
wrongdoers. The Geneva Conventions of 1949 have eliminated 
this device as against the defined classes of war victims pro- 
tected therein. The Combat Law retains reprisals as the central 
method for it8 enforcement, with results that  have often ag- 
gravated the criminality of the belligerents. However, by reason 
of the weakness of the other methods of enforcement, it  is per- 
haps not yet the time for the total abolition of reprisals from 
the Law of War, although there is a strong body of opinion that 
would 80 advocate. What is being done a t  thia moment is  to seek 
the establishment of a general principle of law, possibly in a 
General Assembly Resolution, that  reprisal action directed against 
innocent civilians, as such, ehauid be prohibited. The attempts to 
define "innocent civilians" have not been noticeable for their 
success. 

The trial of war criminals by enemy tribunals was a large 
.wale activity after the last war, hardly commensurate with the 
vast scale and nature of the abominations to which the whole 
apparatus of the Third Reich lent itself with enthusiasm and 
energv. The worst of these, the extermination of 6 million, of 
the total nine million, Jews in Europe, had no connection at  all 
with combat operations. The Geneva Conventions, 1949, by .re- 
quiring the trial of perpetrators of "grave breaches" of the 
Conventions by ordinary national tribunals. including military 
courts, has without doubt removed the undesirable ad hoe special 
national tribunals with dubious procedures and permissive rules 
of evidence, but a t  the expense of eliminating international penal 
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tribunals. It was 8. classic case of "throwing the baby out with 
the bath water". Today, the esiabiishment of such international 
tribunals for the large cia% of war crimes covered by the 
definition of grave breaches of the Geneva Conventions would re- 
quire a Protocol of Revision adopted by the 128 States now Parties 
to those Conventions. In other words, a Nuremberg-type inter- 
national penal tribunal would have a very limited jurisdiction 
today, possibly only in respect of crimes against peace and one 
or two esoteric types of war crime. Genocide is triable solely by 
the national courts of the country in  which i t  ia committed, until 
we have an  international penal tribunal. As genocide is normally 
beyond the resources of prirate enterprise and requires State 
support, the Convention is a minimal reality. 

What may be more feasible today than an international penal 
tribunal is mme international fact-finding body which reports 
to the U.N. The presence of such a body without the consent of 
the host State present8 major difficulties. Soviet claims for maxi- 
mum sovereignty do not help in this proposal. The traditional 
Protecting Power system of enforcement has virtually broken 
dawn. Without i t  a large part  of the enforcement machinery in 
the Geneva Conventions, 1949, is inoperative. The demand for 
mme sort of international Protecting Power, within, but inde- 
pendent of, the U.S. structure is real and urgent. Continual 
preasure for such a body by way of General Assembly resolu- 
tions may be persuasive in time but i t  will be 8 long business. 
Such an  international Protecting Power would not only super- 
vise the application of the Law but would repart the facts of 
violations of i t  to the U.S. Because of that activity i t  is apparent 
that  some States will continue to deny the presence of such a 
body in their territory without their consent. Without a presence, 
facts cannot be found. War crimes trials leave much to be desired 
as a method of enforcement. They should be reserred for the 
grosser types of criminality. The trouble is, in part, t ha t  the 
humanitarian philosophy is not a t  i ts  best when it  has to consider 
penal measures. Such a re  alien to its outlook. Here the importance 
of dissemination and instruction, required by each of the four 
Geneva Conventions of 1949, 1s manifest. States have been reluc- 
tant to take these obligations seriously and some token instruc- 
tion is all too common. Much could he done to improve this 
mechanism of enforcement. The educative effect of awareness of 
human rights and humanitarian prohibitions in peace and in 
war is powerful and can perhaps, in the long run, do mare to 
secure improved enforcement by preemption, than trials and 
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death penalties. Trials by enemy courts, let alone by the bellig- 
erent's o m  courts, often evoke sympathy for  the accused. Trial 
depends upon many haphazard events, and the punishment 
awarded no less so. Instant trials debar the accused from evidence 
necessary for his defence. Trials after the conflict may entail pro- 
tracted periods of pre-trial custody. 

There seems little reason why instruction and even examina- 
tion in the Law of Armed Conflicts as a whole, and in the Geneva 
Conventions in particular, should not be instituted in armed 
forces, Promotion and Staff College entrance examinations might 
well include B paper an this subject alongside the existing paper 
on Military Law which is currently mandatory in the U.K. IT 
trials are to remain a method of enforcement, then instruction in 
the Law of Armed Conflicts will reduce the scope of the defence 
of superior orders to vary narrow limits, States might be re- 
quested to make regular reports to the U.N. of the measurea they 
have taken to c a r v  out their instruetion obligations under the 
Geneva Conventions. Encouragement might be given to include 
such study in Colleges of Advanced Education and in Universities 
to meet the existing legal obligation to instruct the whole civilian 
population "if possible". 

The enforcement of humanitarian law in internal conflicts 
presents great difficulties but is no less essential. Here govern- 
ments display maximum sensitivity. At the moment rebel status 
remains under municipal law, however exemplary the conduct of 
the insurgents. This may have been a persuasive factor in getting 
States to accept the one Art. 3, in the Geneva Conventions deal- 
ing with internal conflicts, but it did nothing to persuade the 
rebels, not Parties to those Conventions, to carry out the terms 
of Art. S, if the response be trial and execution as a rebel. 

CONCLUSIONS 
The essential nexus between the Law of War and the Human 

Rights Regime has been made in theory. The Law of War is a 
derogation from the normal system of Human Rights, a t  the 
moment fragile when universal and unduly elaborate when re- 
gional and effective. The revision of the Law of War has now 
been seen through the perspectives af Human Rights. Inter- 
national Humanitarian Law, the expression, in Law, of a con- 
temporary international morality based upon the essential value 
of the human being, transcends war and peace. The way ahead 
has been seen and the agencies through which the endeavour is 
to be made are known. What we now need is intensive, sober and 
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pragmatic studies a s  to the modalities for the extension of 
the Human Rights regime to  the Law of Armed Conflicts. Above 
all, we need studies, from many sources, of the pressures and 
factors that  are  persuasive for  the humanitarian law observance. 
Penal proceases are  one method only. The widest and most pene- 
trating educative measures should be tried: persiatent and skill- 
ful pressures made upon public opinion everywhere. At the mo- 
ment these preming mattera receive but fragmentary attention 
from the U.N., the ICRC and related bodies. The relationship 
between Human Rights Law and that of Armed Conflicts must 
now be exploited with patience, skill, determination and des- 
patch, if man’s confidence in man is to be made a living reality 
and par t  of our civilization. 

12 July 1971 
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THE COLXT OF JlILIThRT APPEALS: 
A SVRVET OF KECEST DECISIOSSr 

Captain Stephen L. Buescher" 
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This comment examine8 the work of the United States Court 
of Military Appeals from January 1910 to August 1911. This 
survey attempts to  provide an overview of the work of the Court. 
Not all cases decided by the Court are discussed. In some in- 
stances cases are discussed under two different topic headings. 
Of necessity factual summaries are brief and may omit signi- 
ficant details. 

While hindsight will be needed to write the comprehensive 
history of the Court of X l i t a r v  Ameais during this Deriod it 
seemisafe  to say that  the court-decided few, if any, "big cases." 
No Supreme Court Uiranda or O'Callahan decisions forced the 
judges to reexamine military criminal justice. No decisions com- 
parable to Cnited States v. Care or United States v. Donohew 
mandated immediate and significant procedural changes in large 
numbers of courts-martial. Rather the period was marked by 
clarification and narrowing of prior significant decisions. The 
explanation of counsel rights, the scope of the O'Callahen de- 
cision, the protection against unlawful search and seizure and 
the scope of extraordinary relief all benefited from this inter- 
stitial decision-making. Several significant decisions in such areas 
88 corroboration of confessions and the admission of prior 
convictions stemmed from the 1969 revision of the Manual for 
Courts-Martial. In a few areas the Court did break new ground. 
Significant decisions determined the admissibility of Article 15 
punishments a t  sentencing, the propriety of defense counsel 
argument for  a bad conduct discharge and the limitations upon 
the use of deposition evidence. Strong dissents highlighted the 
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fundamental difference of opinion between the judges in these 
areas. 

Two personnel changes marked the period under consideration. 
Judge Darden assumed the Chief Judgeship from Judge Quinn 
and Judge Ferguson completed the service of his t e r m  The con- 
firmation of Ohio Supreme Court Justice Robert Duncan has 
returned the Court to fuii strength. 

I. JURISDICTION 

A. O'CALLAHAN INTERPRETATION 
After a period of intense activity in late 1969 the rate of 

opinions interpreting O'Calhhan v. Paiker ' slowed considerably. 
Among the factual situations considered by the Court of Military 
Appeals as governed by O'Cdlahan and thus not susceptible to 
military jurisdiction were: (1) offenses involving the illegal 
importation into the United States of marihauanag; (2) the off- 
post sale of marihuana and LSD to  a civilian * ;  ( 3 )  an interstate 
auto theft charge despite the fact that  the car involved was 
owned by a serviceman .; and (4)  an off-base killing and assault 
involving military dependents a8 victims.n 

The Court's most significant O'Callahan decision was .Mercer 
v. Dillon.' There over the vigorous diasent of Judge Ferguson the 
court held that O'Callahan was retroactive only as to convictions 
not final before 2 June 1969, the.date of the OCallahan decision. 
In essence, the majority felt that prior good faith reliance by 
military authorities and the massive disruption entailed by a 
contrary rulinp oppased a grant of full retroactivity. In a minor 
administrative excegtion to the Mercer rule, Brant v. United 
States' held tha t  E ran t  was entitled to the same O'Cdlahan 
relief as his eo-actor despite the fact  Brant's conviction had 
k a m e  final before 2 June 1969, 

A final by-product of O'CaUahan was Enzor v. Cnited States.' 
Defendant's court-martial conviction. invalid under O C d l a h m  
standards, was affirmed by a board of review prior to June 1969, 
No request for review was made to the Court of Military Appeals. 
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U:ited States Y. Fieragorsaki' 19 
United States 0 .  Morley, io 

'United Staten U. Wills, 20 u. 
' U" Y. Snyder, 20 102. 42 C.M.R. 284 (19701 
6 18 264. 41 C.M.R 264 11870) 

483. 92 C.M.R. 86 (19701. 

508, 42 C.M.R. 110 i18701. 
78, 43 C.M.R. 19 (1870). 

42  C.M.R. 200 (1970). 

* 'I9 20 257,43,C.M.R. 91 (1911). 
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After the O'Cdlehan decision was announced, B petition for 
coram nobis was taken to the newly designated Court of Military 
Review. On differing theories a majonity of the Court of hliiitary 
Appeals held that Enzor was entitled to no relief since the 
O'Callahan decision was not retroactive. Judge Ferguson dis- 
sehted. He noted that Enzor did not receive a copy of the board. 
of review decision until 9 June 1969. Therefore, finality could 
not attach until after the prescribed thirty-day period to seek 
review from the Court of Military Appeaia, a date well after the 
O'Cdlahan decision. Judge Ferguson also renewed his Mercer 
objection to  limiting retroactivity on a jurisdictional question. 

B. OTHER JURISDICTIONAL MATTERS 
The other significant jurisdictional case was Uwted  States  v. 

Auerette.s In a seeming reversal of prior declarations, the court 
ruled that the Vietnam conflict was not a "time of war'' for 
purposes of UCMJ, article Z(101, granting military jurisdiction 
over persons serving with or accompanying an armed force in 
the field in time of war. Accordingly, a civilian employee of an 
Army contractor was not subject t o  military trial for his theft  of 
government property. 

Two eases considered the effect on military jurisdiction of a 
serviceman's claimed discharge. l'nited States v. Leonard lo fol- 
lowed well established precedent in hoiding that in the absence 
of a discharge certificate, previously initiated disciplinary pro- 
ceedings could continue beyond the man's separation date. A 
harder question on the facts was presented in United States v. 
Hout." Here the defendant was scheduled to be released from 
Service on 1 4  January 1968. Three days earlier an administrative 
hold had been placed on him in connection with certain dis- 
crepancies in funds entrusted to his care. Charges were not 
preferred until 80 September 1968 and trial was held on 11 
December of that  year. The majority noted "When no good cauae 
exists to retain [a defendant] beyond expiration of the enlist- 
ment, the serviceman may demand his release, and the Govern- 
ment is bound to grant it. However. if the Government does not 
affirmatively act to effect his discharge and the accused is satis- 
fied to remain on active duty, the existing status is continued." 
Based on evidence of H m t k  regular reporting f a r  duty, dra'wing 
of pay, and rqueating leave the Court found that he had ean- 

'18 U.S.C.M.A. 363, 41 C.M.R. 365 (1810). 
'"18 U.S.C.M.A. 353, 4 1  C.M.R. S53 (1870) .  
"18  U.S.C.M.A. 108, 41  C.M.R. 289 (1870). 
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tinued his military status and remained subject to the Uniform 
Code of Military Justice. Once charges were filed on 30 September, 
hi8 absolute right to  separation became a qualified one. Judge 
Ferguaon dissented claiming the government failed to follow its 
o m  regulations. He read the facts of the case as indicating 
reluctant obedience to orders by a defendant unaware of his 
right to demand a discharge. 

The authority of a commanding officer to convene a special 
court-martial was successfully challenged in Greenwell v. Cnited 
States.'* The Court held that UCJIJ, article 23(a) (7 ) 's  delegation 
of power to an officer in command "when empowered by the 
Secretary concerned" was to be read literally. Accordingly, the 
Commanding General a t  Camp Pendleton could not of his own 
accord delegate special court-martial power to the commanding 
officer of a student company at the camp. 

Federal courtmilitary court interplay was involved in Cnited 
State8 v. Goguen.l' A general court-martial had convicted Goguen 
for failure to put on a uniform and AWOL. Shortly thereafter a 
New Jersey federal district court granted a writ  of habeas corpus 
ordering Goguen's discharge from the Army for a prior improper 
denial of conscientious objector status. The United States At- 
torney did not request review from the United States Court of 
Appeals. When Gaguen'a court-martial conviction reached the 
Court of Nilitary Appeals, the district court order had become 
final. COMA concluded that under the circumstances the court- 
martial proceedings had to be terminated, the findings and 
sentence set aside, and the charges dimissed. 

11. COUNSEL RIGHTS 
The Court made several pronouncements with respect to counsel 

during the survey period. The first category of c a m  dealt with the 
sanctity of the attorney-client relationship. The Court was moat 
concerned with conduct evidencing less-than-the-highest regard 
for the attorney-client relationship. It held in Cnzted States F. 
Murray > *  that  an  accused may not be deprived of the services 
of his appointed counsel because of a routine change of assign- 
ment. Even more objectionable was the "shuttling about" of 
counsel in Cnited States v. Geines," reversed an other grounds. 
Gaines was first represented by Captain A. A waa then made 

"19 U.S .C.MA.  460, 42 C.M.R. 62 (19701. 
"20  U.S.C.XA.  527. 43 C.M.R. 367 11971). 
"20 U.S.C.M.A. 61,  42 C.M.R 253 (1870). 
" 2 0  U.S.C.M.A. 567, 43 C.M.R. 397 11971). 
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deposition officer and Captain B represented accused a t  the 
deposition. At  trial, Gaines was represented by Captain C. There 
was no explanation for these changes in counsel and the Court 
felt it  demonstrated a “callous disregard for the nature of the 
attorney-client relationship.” 

In  United Stdtes 1). Johnson,” accused, being tried in Vietnam, 
requested counsel for hi8 article 32  investigation and received 
Captain A, After charges were referred, accused requested Cap- 
tain A a s  his counsel. At the same time, a deposition was sched- 
uled and Captain B was detailed to represent accused. A post- 
ponement of the deposition was requested 80 the request for 
Captain A could be acted upon. The request for  the postponement 
was denied, and at  trial accused was represented by Captain B 
without objection. On appeal, the Court found no abuse of 
discretion in denying the postponement because the deponent 
witness was about to depart the country and it was known to 
accused that  Captain A would probably not be available a t  
accused’s trial. In a vigorous disaent, Judge Ferguson, the strong- 
est advocate of the sanctity of the privilege, protested the 
majority’s willingness to ignore a defendant‘s right to counsel of 
his choice. 

In United States v. Courtier,” the Court found the accused had 
not been prejudiced by the denial of his request for individual 
military counsel a t  the article 32 investigation. He had had the 
benefit of his requested counsel both before and af ter  trial as 
assistant defense counsel and with his advice had entered a plea 
of guilty. However, where accused’s request for counsel was 
denied and that  counsel was subsequently assigned as trial coun- 
sei, the Court did find prejudice. In United States v. Collier,‘6 
accused had talked to the requested counsei and then asked for 
him a t  the article 32  investigation. Counsel did not recall the 
conversation and was an RIR at  the time of the article 32. The 
Court held that when he was appointed a8 trial counsel, the 
government had effectiveiy deprived accused of the opportunity 
to request this attorney. Prejudice waa found and the case was 
reversed. 

The Court also considered the explanation a t  trial as to  an 
accused’s rights to counsel. I t  was held that  failure to  orally 
advise the accused of his rights in accordance with United States 
Y. Donohew,” and to accept instead a written form signed by 
“20 U.SC.I .A.  367, 43 C.JI.R. 199 i19711. 
“20 U.S.C.M.A. 278, 43 C.hl.R. 118 i18711. 
“20 U.S.C.M.A. 261, 43 C.M.R. 101 i19711. 
- 1 8  U.S.C.M.A. 149, 39 C.M.R. 149 (1969).  
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accused and detailing the rights was error.'O Also rejected was 
the approach in United States v Carter in which the defense 
counsel stated the Donohew rights before the judge who then 
received an affirmative answer from the defendant that  he un- 
derstood the advice given by counsel. 

The outer limits of Donohew were suggested in Cmted States 
v. Turner.s' There the military judge advised the defendant of 
his right ta a civilian or military counsel of his own choosing 
but failed to mentian that the detailed counsel could continue 
to serve with the selected counsel. The defendant stated that he 
did not want civilian counsel and was satisfied with his detailed 
counsel. Dnder these circumstances, the Court found it a meaning- 
less formality to require the explanation omitted by the military 
judge. Judge Ferguson disagreed claiming that Donohew re- 
quired a defendant's response to each and every element of the 
right to counsel. Turning ta practicalities he felt it entirely 
possible that defendant might have wanted counsel of his own 
selection but wa8 afraid to  lose the substantial benefits gained 
from his pretrial association with the detailed counsel. 

In cases dealing with the detail of counsel, the Court found 
that it was not prejudicial per 8e for trial counsel to be the 
deputy staff judge advocate and endorser of the efficiency reports 
of the defense counsel.ss In another case, the original convening 
order detailed oppoaing counsel, neither of whom were qualified 
under UCDIJ, article 27 (b ) .  An amending order appointed quali- 
fied counsel in their place. The Court held that there was no need 
for a written explanation for the assignment of unqualified 
counsel when amending orders assign qualified counsel before 
trial. In the same case, the accused waived an issue as to the 
legality of the convening order which was signed "by direction" 
by failing to object.2' The Court also held that an appointing 
order correctly designating the role of counsel is a jurisdictional 
necessity.2J Finally, i t  was held to be error, but not prejudicial 
on the facts of the case, for the military judge to prevent assistant 
defense counsel, not qualified, from participating in the case.zB 

"United States Y. Bowman, 20 U.S.C.M.A. 119, 42 C.M.R. 311 (1970). 
See d m  United States Y. G o a i w n ,  20 U.S.C.M A. 160, 42 C.M.R. 352 (1970). 

"20 U.S.C.M.A. 146. 42 C . X R .  338 (1970). 
" 2 0  U.S.C.M.I. 167, 43 C.M.R. 7 (1970).  The following cases followed 

Turner: United States 9. Baker, 20 U.S.C.M.A. 175. 42 C.M.R. 15 11970) : 
United S t s t e i v .  Falls, 20 U.S.C.M.A. 618, 44 C.M.R. 48 (1971). 
"United States Y. Hubbsrd,  20 U.S.C.M.A. 432, 48 C.M.R. 322 (1871). 
"United States 9. Mosehelia, 20 U.S.C.M.A. 54s. 43 C.M.R. 383 (1971).  
"United States Y. Coleman, 19 U.S.C.M.A. 524,  42 C.M.R. 126 11970). 
"United State8 1). Fiwd, 20 U.S.C.M.A. 148, 42 C.M.R. 310 (1970). 
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Two cases considered the adequacy of pretrial explanations of 
counsel rights. In L'aited States v.  Estep,*' defendant WBB im- 
plicated in a motor vehicle hit and run accident. After advise- 
ment by a CID agent of his counsel rights, he indicated that he 
wished to  consuR with counsel. Estep was released and talked 
with counsel. Two days later, upon request of the CID, Estep 
appeared in an agent's ofice. He was again given an adequate 
warning of rights including the right to have counsel present a t  
the interview. Estep said his lawyer had advised him to  make no 
statement "but that  he still wanted to talk." The CID agent in- 
formed Estep that he could stop talking a t  any time. Statements 
from this conversation were admitted without objection a t  trial. 
Estep contended on appeal that  hlCM, 44h. requires that the CID 
agent should h a w  dealt with him through his counsel. The Court 
rejected this argument noting that a defendant can waive the 
presence of counsel. Here the circumstances showing a knowing 
and voluntary waiver were patent. 

The pressures of time dictated a aomewhat unusual proceeding 
in United States v. Flack.zl Flack was charged with the r o b b e e  
of $260 from Specialist Grimaldi. Due to Grimaldi's impending 
discharge from service, i t  was decided to take his oral deposition. 
Counsel was appointed "to represent the accused in the taking of 
this deposition" on 19 November. On 20 Sovember defendant 
was interrogated by CID agents and supplied a written statement 
t o  them. Prior to interrogation, a complete rights warning was 
given to Flack. He stated he understood his rights, did not want 
counsel and consented to questioning. The record indicates that  
during the cour8e of the interrogation the appointed trial counsel 
became aware of the questioning but made no efforts to interrupt 
i t .  At trial Flack sought to suppress the pretrial statements on 
two grounds: (1) the trial counsel should not have permitted 
the interrogation to  continue knowing that counsel had been ap- 
pointed and (2 )  no interrogation could proceed without notice 
to defendant's attorney. Waiver by the defendant was impossible 
because he was not aware that specific counsel had been appointed 
to represent him. The Court rejected Flack's arguments. I t  held 
that defense counsel had been appointed for the limited purpose 
of representation a t  the deposition. Since Flack had not accepted 
him as attorney for any other pu rpo~e ,  the attorney was not 
entitled to  notice of the CID interrogation. In addition, the 
Court found that Flitck had knowingly, intelligently, and vol- 

. 

. 

"19 U.S.C.M.A. 201, 41 C.M.R. 201 (19701 
'PO U.S.C.M.A. 201, 48 C.M.R. 41 (18701. 

193 



5.5 MILITARY LAW REVIEW 

untarily waived his right to the presence of counsel a t  his inter- 
rogation. 

In a vigorous dissent, Judge Ferguson scored the reluctance of 
the Court to apply Miranda v. Arizona.qe Judge Ferguson dis- 
agreed with the majority's conciusion that a knowing and in- 
telligent waiver had occurred. "True enough, he was given a 
recitation of his r ight to the advice and assistance of counsel a t  
the interview but one most important aspect of that  advice was 
lacking-the fact that  counsel had already been appointed to 
defend him and was a t  that very time on his way to the place 
of interrogation." Judge Ferguson further argued that MCM, 
44h, should preclude anyone involved in the investigation or trial 
of B case from interrogating the accused without the permission 
of the defense counsel. 

111. GENERAL PROCEDURE 

A. GCILTY PLEAS 
The guilty plea continued to  be a problem for military judges. 

The most troublesome area concerned statementa of the accused 
inconsistent with his plea of guilty. In Gnited States v Dunbar,'n 
the accused pleaded guilty to communicating a threat. However, 
he stated he had made the statement to attract a guard's atten- 
tion while he was locked in his cell. This was inconsistent with 
the present intent to  injure the guard required for conviction. 
The plea was not provident. Similarly, in United States  v. Wood- 
rum,s2 a statement that  "I thought they were firing at  us" was 
potentially inconsistent with a plea of guilty to assault with a 
dangerous weapon. Since self-defense was raised, reversal was 
required. Likewise in United States v.  Bernier and Cnited 
States V. Saplele," inconsistent statements setting up self-defense 
negated the guilty plea. In another case, testimony that the ac- 
cused did not intend to permanently deprive the victim of a 
rifle was inconsistent with a plea of guilty to robbery.i' A state- 
ment by accused that he had "started back'' in compliance with 
an order negated his guilty plea to disobedience to orders.aa In- 
sanity raised during sentencing rendered improvident the guilty 

' S l i l l  TI dPS il'i66, .-.-.... ~ 

"20T.S .C .M.A.4TS,43C. \ IR .318 i19711  
" 2 0 P . S . C . M . A . j 2 9 . 4 3 C . ~ . R . 3 6 9  (1971) 
n 2 0 U . S . C . M . A . 6 2 3 , 4 4 C . ~ M . R . j 3  (1971) 
" 1 9 U . S . C \ I . A . 3 4 4 . 4 1 C M . R . 3 4 4  (1970) 
"United States 2). Juhl, 20 U.S.C.JI.A. 327, 43 C.M.R. 167 (1971) 
"United States Y. W d l e y ,  20 U.S.C.M.A. 357, 43 C.M.R. 197 (1871). 
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plea in United States V. Batts.s' Mitigation testimony failing to 
show intent to shirk important service or to remain away perma- 
nently negated a guilty plea to desertion." A guilty plea to 
smuggling contraband into a jail cell was rendered improvident 
by,eyidence showing that accused was actually apprehended be- 
fore he entered the cell.'b Finally, an improvident guilty plea to a 
lesser included offense did not prejudice an accused found guilty 
of the offense charged.** 

In a related area, the inability of the accused to recall all of the 
events of the crime did not preclude a guilty plea. He may plead 
guilty if he is convinced that the strength of the government's 
case is "such a8 to make assertion of his right to trial an empty 
gesture." 

I t  was also held that inadvertent failure to take the accused's 
plea does not require reversal. The government proceeded with 
ita case and accused was found guilty. The Court held that the 
article 46 requirement for recording the guilty plea is not of 
jurisdictional magnitude, but merely to insure that a trial on 
the merits is had when the accused fails to enter a not guilty plea 
in his own behalf." 

The Court also dealt with several matters of procedure con- 
cerning the guilty plea. Advice by the military judge in a re- 
hearing which may have overstated the maximum punishment 
by one month did not negate the guilty plea.'2 Failure to inform 
the accused that his plea waived the right t o  a trial of facts by a 
court-martial was not prejudicial when the accused had earlier 
been informed of his r ight to trial by a court composed of com- 
missioned officers and enlisted men and that his plea of guilty 
would result in a finding of guilty." 

L'nited States v. Care" continued to be troublesome, with 
several casesdi dealing with the issue of compliance with Care, 
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particularly delineation of the elements af the offense. Finally, 
United States v. Palm held that failure to find and note for 
the record that accused made a knowing, intelligent and conscious 
waiver of his rights with his plea of guilty was not error. Rather, 
when an examination in accordance with Care is made to eetab- 
iish the factual bases for a ruling that the plea is voluntary, that  
ruling itself manifests the required determination and there is 
no need to recite i t  for the record. 

B. RECORDS OF TRIAL 
In Cnited States v. Napier? before authenticating the tran- 

script af trial, the military judge did not note that a part  of the 
proceedings preliminary to the plea had been omitted. While 
the case was pending before the Court of Military Review, the 
judge filed a certificate of correction. The Court of Military Re- 
view struck the certificate, and concluded that without the 
omitted portion the conviction could not stand 

The Court first held that the certificate of correction should 
not have been stricken. I t  wae intended to show what actually 
transpired and could have been ignored only if i t  referred to an  
event that  did not take place a t  trial. Hower,er, this portion of 
the decision was not challenged by the government so the Court 
considered the record without the certificate. The record had the 
following omissions: (1) the military judge's advice that the ac- 
cused would be arraigned: (2) the question whether accused 
desired to have the charges read and his waiver of the reading: 
( 3 )  the charges and specifications were not set out "verbatim," 
i . e . ,  they did not indicate the name and description of the accused; 
did not set out the affidavit of the accuser; and did not describe 
the reference of the charges to trial. The Court found no prejudice 
to accused. The defense had a copy of the charges and discussed 
them with accused. As to the affidavit of the accuser, an accused 
can be tried on unsworn charges in the absence of abjection. 
Finally, an the reference to trial, an oral reference is acceptable. 

Also dealing with records of trial was L'nited States V. Platt." 
There i t  was discovered that a mechanical failure had prevented 
recording of the arraignment and pretrial presentation of the 
evidence. The military judge deeiared B "mistrial" and began the 
trial anew at that point. Judge Quinn held that the substance of 

U.S.C.M.A. 60, 42 C.M.R. 242 (1970); United States C. Williams, 18 
U.S.C.M.A. 334, 41 C.M.R. 334 (19101. 
"20 U.S.C.MA. 104, 42 C.M.R. 1sB (1970). 
"20U.S.C.M.A.412,43C.M.R.262 (1971). 
' 2 1  U.S.C.M.A. 18, 44 C.M.R. TO (1871). 
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what transpired in the flrst S9(a) session was recorded, thud 
obviating any possibility of prejudice to accused. The Manual 
provides that  a mistrial withdraws the charges from the court- 
martial and returns them to the convening authority for further 
disposition. Thus, the only impediment to a continuation of the 
trial was the failure to  comply with the requirement of a new 
pretrial advice and reference of the charges to trial. However, 
the failure of the accused to object a t  the time waived such de- 
fects. Chief Judge Darden did not consider this to be B mistrial, 
but rather a repetition of testimony. Judge Ferguson found the 
error to be jurisdictional and not waivable. 

In Lhited States v. Weber,(B a reconatructed record of trial was 
found not to be verbatim within the meaning of article 54 and 
the case was reversed A malfunction of the recording equipment 
resulted in the omission of a substantial par t  of the record. The 
law officer reconstructed it "as well as I am able." Faced with 
the nonverbatim record and a six months' delay a t  the convening 
authority level, the Court ordered the charges dismissed. 

C. TRIAL BY MILITARY J U D G E  ALOh% 
In the area of detailing, the Court held that  the detail of 

multiple military judges to a single court for administrative 
purposes is not authorized, but found no prejudice to the accused. 
I t  slso found that  the phrase "all eases in the hands of the trial 
counsel of the special court-martial covered by this command 
in which trial proceedings have not begun or in which the ac- 
cuaed has not requested trial by military judge alone will be 
brought to trial before the court hereby convened" to contain 
surplusage and not to prevent trial by military judge alone."o 

In  United States V. ,Moorehead,E' the  Coast Guard's method of 
rotating military judges was found to be defective, because the 
officer detached did not have as his primary duty that  of being a 
military judge. 

Moving to accused's request for  trial by military judge alone, 
it was held that  the request for triai by military judge alone 
must be in writing and failure to  do so is a jurisdictional defect.'z 
However, when the accused has submitted a request in writing. 
his defense counsel is presumed to  have properly advised him of 

' 
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his rights, and failure of the military judge to personally elicit 
assurances from the accused that his request was understandably 
made, while error, is harmless.sg 

The request in writing requirement was extended in L'nited 
States v. Rountree.34 There the order detailing the military judge 
carried the name of the military judge, while the judge who 
heard the case had a different first name. The military judge 
merely changed the first name an the request and proceeded with 
trial. The Court reversed, holding that the change of name neces- 
sitated a new request in writing for trial by military judge alone. 

Finally, one case dealt with challenge of the military judge. 
The military judge informed the accused and his coun~el of his 
previous connection with the case. Counsel waived the challenge 
and accused pleaded guilty. The Court refused to reverse. holding 
that the waiver was effective.'> 

D. CONVENING AUTHORITIES 
In United States v. Mesfield,3B a key government witness was 

given a grant of immunity by the acting division commander. 
When the case came for the convening authority's review the 
division commander had returned. I t  was held that the review by 
this division commander was not proper because of the possibility 
of influence due ta his subordinate's action by giving the grant af 
immunity. In United States Y .  B l ~ o n e r , ~ '  the convening authority 
was found to be an accuser and disqualified from convening the 
court-martial in the trial of a conscientious objector. This was 
evidenced by the officer's prior contact with the accused and, 
more importantly, the fact that  fallowing referral of the charges, 
the officer reconstituted the special court-martial for the case to 
empower i t  to adjudge a punitive discharge. Finally, a convening 
authority who characterized a key government witness as a 
"reliable Marine" was found to be disqualified from reviewing 
the record of trial,6' 

E. STAFF JCDGE ADVOCATES REVIEW 
The 8taff judge advocate's post trial review 1s an essential part  

of any court-martial proceeding. Error or inaccuracy in the re- 
view may influence the decision of the convening authority.. 

"_ ,_" _,. 
U . S . C X A .  339, 41 C.M.R. 389 (1970) 
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Since that decision represents the first step in judicial review 
of the decision, any material that  is erroneously included or 
omitted from the post trial review and which would substantially 
influence the decision in a manner adverse to the accused con- 
stitutes error and will require a new review and convening 
authority action. 

The most common error found by the Court was the failure of 
the staff judge advocate to advise the convening authority of 
the accused's company commander's recommendation that the ac- 
cused not be eliminated from the service. This recommendation 
was characterized by the Court as a factor "which would have a 
substantial infiuence on the decision of the convening authority," 
and as such, the omission of it required a new review in each 
instance.>' 

United States v. Wetzel concerned an adverse influence on 
the staff judge advocate in the preparation of the post trial 
review, and demonstrated again the Court's belief as to the in- 
fluence the review has on the comening authority. Fallowing 
Wetzel's trial, trial counsel filed a letter with the officer conduct- 
ing the clemency review regarding accused's lack of cooperation 
with the prosecution in another case. The trial counsel also s u b  
mitted a letter from another attorney who spoke unfavorably of 
accused. All other post trial reports were very favorable to ac- 
cused. The staff judge advocate's review made no mention of the 
trial counsel's documents but disagreed with the recommendation 
for clemency. The convening authority also disapproved Clem- 
ency. The Court speculated that the letters probably had an in- 
fluence on the SJA's recommendation. Recognizing the signifi- 
cance of that  recommendation on the convening authority, the 
Court ordered a new post trial review by a different staff judge 
advocate and convening authority. 

was the failure to men- 
tion the testimony of a certified non-JAGC attorney that the key 
government witness in the case was unreliable and that the ac- 
cused was truthful. Again, reversal for a new review was re. 
q u i r d .  

A potential conflict of roles was discussed in Cnited States v. 
Marsh.#' There the post trial clemency report was prepared by 

The error in Cnited States v Collier 

"United States Y. Rivera, 20 U.S.C.M.A. 5 ,  42 C.M.R. 185 (15701: rnited 
States, U. Boatner, 20 U.S.C.M.A. 376, 43 C.M.R. 216 (18711; Knited SUlter 
U. Eiler, 20 U.S.C.3X.A. 401. 43 C.Y.R. 241 (1571)  

.1 15 U.S C.M A. 370,41 C J1.R. 370 (1570) .  
15 U.S.C.M.A. 580. 42 C.1l.R 182 (1870) 

" 2 0 U . S . C . I . A . 4 2 , 4 2 C . M . R . 2 4 4 ( 1 5 7 0 1 .  
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the judge advocate who had previously served a8 the article 32 
investigation officer. The Court found this action improper under 
article 6(c),  UCMJ. However, considering the fact that  the 
clemency report w m  favorable to the defendant and tha t  the 
defendant knew of the conflict and had no objection to the report, 
the error was found not prejudicial. Judge Ferguson dissented, 
observing that the disqualification WBB an absolute one not to be 
evaluated in term8 of prejudice or waiver. 

In United States v. Lopes:' the staff judge advocate errone- 
ously reported that the accused had been convicted of an offense 
of which he had been found not guilty. A new review was re- 
quired where the convening authority followed the SJA's recom- 
mendation and approved the findings and sentence. 

concerned another aspect of 
the post trial review. Here the staff judge advocate made refer- 
ence to two post trial AWOL's of accused and the use of a knife 
in resisting apprehension for the second absence. Although this 
new matter was not submitted to accused for a written rebuttal, 
the Court affirmed the conviction since the accused did have an 
opportunity to rebut when the staff judge advocate personally 
interviewed accused and asked him to explain the incidents. 

Finally, United States v. Scott 

F. APPELLATE REVIEW 
The most significant case in this area was Lkited States v. 

Chilcote which held that article 66, UCMJ, does not authorize 
B rehearing before a Court of l l i l i tary Review en banc following 
a panel decision. .Male Y. Court of .Military Review applied 
Chzleote retroactively. The Court also stated in Cnited States v. 
Gwaltney that  i t  is bound by findings of fact by a Court of 
Military Review." Finally, in United States v. Ray/' the Court 
held that the Court of Military Review has the power to order a 
post trial hearing on the issue of speedy trial. 

G. .MISCELLANEOUS 
was brought to trial and 

attempted to plead guilty. However, the law officer rejected the 
plea and ordered a continuance 80 that  accused might undergo 

The accused in United States v.  Cook 
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psychiatric examination. When the court reconvened, amused 
was AWOL, and trial proceeded without him. The Court  held 
that  in light of the question of accuged's mental responsibility, 
the law officer failed to make a proper explanation of the issue 
of the voluntariness of accused's absence. 

United Stutea V. Greene'O was reversed due to  the use of im- 
proper standards in the selection of a panel consisting of only 
lieutenant colonels and colonels. Where the court members knew 
accused had been involved in an incident of the same kind aa led 
to  the charges, that  other disciplinary action had been taken 
against him, and one-third of the officers of the command were 
excluded from consideration for  detail as court members in the 
case because of bias, the Court held that  the possibility of an 
adverse influence on the members was such a s  to require re- 
versal." Finally, questions by court members and instructions by 
the military judge which might have left court members with 
the impression that  the accused could be required to speak and 
his silence could be used against him required reversal.'* 

IV. MILITARY CRIMINAL LAW 

A. SUBSTANTIVE OFFENSES 
1 .  AWOL-Miming Movement-Failure to  g o  to  Formation. 

M e r e  an article 86 AWOL offense results in defendant's 
missing the sailing of his ship, charges should be brought under 
article 87 for  missing movement. The missing movement was 
improperly added to an AWOL specification. Despite this failure 
the Court in United States v. Venerable'8 found no prejudice 
where defendant pleaded guilty to article 86 offenses and there 
was no suggestion the defendant was misled. 

United States V. Wilson" required the Court to  examine MCM, 
154b's caveat against accepting "a stipulation which practically 
amounts to a confession" in a contested case. Wilson had pleaded 
not guilty to an article 85 desertion charge but guilty to article 
86, AWOL. A stipulation clearly admitted the AWOL. The 
Court rejected defense counsel's view that  it also amounted to a 
confession to desertion. The Court noted the stipulation was un- 
clear a8 to the circumstances of termination of the offense and 
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defendant's intent. This was insufficient to "practically amount" 
to a confession to desertion. 

In Cnited States v.  MeCown,'~ the accused admitted his failure 
to go to B formation, but asserted as B defense the fact t ha t  his 
watch had stopped. The Court stated that it was reasonable to 
conclude that the failure did not result from a reasonable belief 
that  he had plenty of time to make formation and would not 
reverse. 
e. Disloyal Statement and Conduct. 

In several significant cases the Court attempted to draw the 
lines between permissible free speech and criminally disloyal 
statements. The accused in Cnited States v. Daniels was con- 
victed of eight specifications, laid under article 134, alleging that,  
with the intent to interfere with the loyalty. morale, and dis- 
cipline of named members of the Marine Corps, he urged and 
attempted to cause insubordination, disloyalty, and refusal of 
duty on the part  of said members contrary to 18 U.S.C. 5 2387. 

h o k i n g  to the statute, the Court determined that i t  requires 
proof not only of the prohibited acts but also two other "ele- 
ments." The "subjective" element requires proof that at the time 
of the commission of B prohibited act the defendant possessed 
the specific intent prescribed by the statute. The other, "objec- 
tive," element requires a showing of "a clear and present danger 
that the activities in question will bring about the substantive 
evils." 

Looking first to intent, the Court determined from surrounding 
circumstances as well 8s from the language in which the declara- 
tions were framed that Daniel's declarations propounded a racial 
doctrine that contemplated not merely separation and lack of 
cooperation between the races, but violent confrontation. The 
Court concluded that his declarations were intended to interfere 
with or impair the loyalty, morale and discipline of the other 
marines. The Court neat looked to the clear and present danger 
and found that such a danger did exist. Thus, the evidence aatis- 
fled both "elements" of the statute. 

However, the instructions given by the military judge were 
deficient in that they did not advise that the court members 
"must find beyond a reasonable doubt that the language and 
the circumstances of the accused's declaration8 presented a clear 
and present danger." As a result of this error the Court only 

'120 U.S.C.M.A. 408,43C..M.R. 248 (1811). 
"18 U.S.C.M.A. 529, 42 C.M.R. 131 l1870). See d o  United States Y. Gray, 

20 U.S.C.M.A. 63, 42 C.P.R. 251 (1870). 
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affirmed findings of soliciting a member of the Marine Corps to 
commit a military offense, a lesser offense. 

The companion case of United States v. Harvey .' dealt with a 
conviction under article 134 for making disloyal statements. The 
disloyal statement offense requires a showing of disloyalty to 
the United States in regard to two elements. First, the accused's 
state of mind must have been directed toward promoting among 
the troops disloyalty to the United States. Second, the statements 
themselves must have been disloyal to the Dnited States. How- 
ever, in the definition of disloyalty given to the court members, 
the military judge failed to instruct that  the disloyalty must be 
to  the United States and not any other person or institution and 
that  disobedience of orders is not per ~e equivalent to disloyalty 
to the United States. Accordingly, only a conviction for soliciting 
a member of the Marine Corps to commit a military offense, <.e., 
refuse to obey orders, was affirmed. 

One year later, the  ruling in Harvey was held inapplicable to 
the anti-war defendant in United States v Priest." Instructing 
on disloyalty, the military judge spoke of unfaithfulness to  "an 
authority to whom respect, obedience, or allegiance is due." De- 
fense counsel's instruction stressing that the disloyalty must be 
to the United States and not a person or institution WBS re- 
jected. However, the judge did instruct that  the court  members 
must find that  each of Priest's publications "taken in ita entirety" 
was disloyal to the United States. 

On appeal, the Court affirmed the conviction, rejecting the 
claimed instructional error. The Court looked to  the totality of 
the instructions and the fact that  Priest had been found not 
guilty of one specification involving only anti-military state- 
ments in supporting their conclusion that  no reasonable risk of 
instructional misrepresentation was present. Judge Ferguson 
failed to perceive a significant distinction between Priest and 
Harvey and dissented. 

Dealing with another aspect of disloyalty. in United States v. 
Attardi,'B the accused was found guilty of willfully delivering a 
document relating to the national defense, an offense charged 
under article 134. The following instructions as to what the court 
members must find were proper: (1) accused lawfully had access 
to  a certain document; (2) the  document related to the national 
defense; (3) the accused had reason to believe the document 

~'19U.S.C.M.A.639,  42C.M.R. 141 (19701. 
. '21 U.S.C.M.A. 64, 44 C.M.R 113 (18111 
' s20U.S .C .M.A.64S ,43C.M.R.3S8  (18711. 
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could be used to the injury of the United States or t o  the ad. 
vantage of any foreign nation; ( 4 )  the accused willfully, a t  the 
date and place specified, delivered a copy of the document to a 
named person; ( 5 )  the named person was not entitled to receive 
a copy; ( 6 )  under the circumstances the conduct of the accused 
was to the prejudice of good order and diacipline. 
S. Article I S 3  Offense. 

The Court found an Army second lieutenant guilty of bad 
judgment but not a violation of article 133 in Cenited States Y. 

Defendant had been granted leave to go home and await 
his port call for shipment to Vietnam. One year later he re- 
ported, saying that he had never received the port call. The Court 
rejected the government contention that the lieutenant should 
have taken action on his own initiative. Soting tha t  the essence 
of the conduct charged was AWOL, they observed that Hale's 
absence was always authorized and he wa8 never out  of militaly 
control. The conviction was reversed. 

In United States v Pitmi/' the accused waa found guilty of 
fraternization with enlisted men. The Court  upheld the convie- 
tion but suggested guidelines far conduct for both the courts and 
individuals in this area. In United States 17. Lovejoy,(* fraterniza- 
tion was found not to be separately punishable when the accused 
was also convicted of sodomy arising from the same acts. 
4 .  Violation of a Genera4 Order 07 Regulation. 

Several cases dealt with the issue of whether specific regula- 
tions were punitive in nature. Cnited States \,. Benway held 
that MACV Directive 37-6, limiting the pirchase of dollar in- 
struments was punitive in nature. The Same w m  true for XACV 
Directive 65-5 regulating the sale of postal money orders.5' How- 
ever, an I Corps Coordinator Instruction requiring implementa- 
tion could not operate as B general order or regulation under 
article 92.1a 

Finally, in Cnited States v. Tee,?# the Court interpreted B 
regulation prohibiting possession of instruments used ta ad- 
minister narcotics. I t  WBB found that the listing of instruments 
waa illustrative and not exclusive, so possession of a syringe 
alone was within the orohibition of the r ea l a t ion  where the 

168 (1870). 
,369 (18711 
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the syringe was a type which could be used to administer nar- 
cotics if a needle was affixed. 
5. Larcenu, Wrongful Appropriation. 

wa8 charged 
under article 134 with six specifications each alleging the wrong- 
ful taking of an item of mail. Two letters were found next to 
defendant's bed: the other four items were found near where 
defendant had reportedly been sitting in the mail room. The 
conviction involving the latter four offenses was overturned for 
failure to show the necessary dominion and control on the part  
of the defendant. 

Minor factual matters helped determine whether the defend- 
ant in Cnited States v. Ventegeat s$ had committed one or seven- 
teen larcenies. As the company finance agent, Ventegeat had 
withheld $20.00 from seventeen men's pay. While finding i t  in- 
disputable tha t  "the evidence demonstrates B single scheme to 
defraud," the Court found it  equally clear that  defendant's 
success depended on factors personal to the seventeen payees. 
Primarily the Court noted that no theft  took place until each 
man had signed for the deficient amount. Accordingly, seventeen 
larcenies had been committed. A second $20.00 schemer fared 
somewhat better in United States v. Clark?' Sergeant Clark 
promised promotion to certain of his troops on the payment of 
$20.00. He was convicted of both larceny by false pretenses 
(article 121) and bribery (article 154). The Court accepted his 
argument that the offenses were mutually exclusive. Defendant 
either intended to secure the promotions or he did not, stated 
the Court. If he did, he was guilty of taking B bribe. If he did not, 
he was guilty of larceny by false pretenses. 

A specification describing property stolen as "goods, of a value 
of about $1,618, the property of the European Exchange System" 
wa8 sufficient where the military judge ascertained from the de- 
fense counsel t ha t  he was aware of the specific nature of the 
property involved and was in no way misled by the general 
description. The particular articles were described in the record, 
thus precluding the possibility of double jeopardy.8n However, a 
specification alleging that the accused did wrongfully appropri- 
ate "personal property" belonging to  the Marine Corps was not 
sufficient t o  state an offense." 

The defendant in Dlzited States V. Papenhelm 

. 
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to perform some work. Following an initial refusal to obey, 
accused testified that  he was “starting back” in compliance. A 
showing of delayed compliance was held defense to the dis- 
obedience charge and rendered the plea of guilty improvident. 
9.  Arson. 

‘United Stat& v. GveeneaP held that  amon requires specific 
intent. The Court further held it was error not to instruct on 
intoxication when raised aa a defense. 
I O .  Wrongful Cohabitation 

Defendant in United States v. Acosta‘OO was charged with 
wrongful cohabitation, filing a false housing application, and 
fraudulently obtaining a dislocation allowance. In reversing his 
conviction, the Court initially noted the term “cohabit” by itself 
does not import criminality into the specification. The Court 
further stated that  a good faith belief on defendant’s par t  that  
he had been divorced from his prior spouse and legally married 
to the woman involved in the present case would be a defense 
and that  i t  was error to fail to properly instruct the court  on this 
matter. 
11. Sabotage, 

The Court labored auccessfuily to acquit a frustrated mechanic 
of a Federal Sabotage Act violation under article 134 in United 
States v. Stewart.‘O‘ Stewart had thrown a pipe and chain into 
the air  intake duct of a je t  airplane. He had immediately spoken 
of his deed to a bystander and aaked if the division officer had 
seen him. The pipe and chain were quickly removed without 
damage to  person or property. The Court observed that  an es- 
sential element for  a Federal Sabotage Act conviction was an 
intent to injure the national defense. No direct evidence showed 
the requisite intent. Stewart’s only intent, the Court concluded, 
was to avoid an undesirable overseas tour. 
l e .  Threate. 

held that  deposit of the threat in 
the United States mails was an essential element of the offense of 
sending an obscene or threatening letter to the President. 

United States V. Shmopshire 1m held that  when a threat is made 
which contains a contingency which cannot occur, the contin- 

United State8 v. William 
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gency negates the threat. The test is whether there is a reamn- 
able possibility the uncertain event could occur. 

13. Mutzny. 
United States v. Brown'"' again emphasized the limited nature 

of the article 94 mutiny offense. Prisoner Brown had seized a 
guard and threatened him with hodily harm if he did not get to 
see the commanding general. The Court found these facts fell 
short of showing an intent to usurp or override lawful military 
authority. 

14.  Homicide and Assazdt. 
The Court firmly rejected the introduction of the familiar tort  

law principle of res ipsa loquitur into a criminal matter. Evidence 
established that defendant had picked up the victim in a tavern 
Shortly thereafter his car had gone off the fog-covered road 
and hit a wall. The Court observed that there WBB no evidence of 
speed, drunken driving or even the fact  that  defendant was the 
driver a t  the time of the accident. This evidence was insufficient 
for a negligent homicide conviction.'oa 

United States v. CapLinger''' dealt with involuntary man- 
slaughter. The Court stated that there w89 a basis for a finding 
of guilty where the testimony tended to show the following 
facts:  (1) the accident was on the victim's side of the road; 
( 2 )  defendant was under alcoholic influence; (3) he drove the 
truck with bad brakes and tires on a winding road during bad 
weather: ( 4 )  he drove into the wrong lane a t  least once before 
the accident; ( 5 )  he may have been driving too fast  considering 
the westher, road and brakes. 

The accused in United States v. Leonard was convicted of 
assault with intent to commit murder. The Court held the evi- 
dence to be sufficient where i t  showed that  the accused grabbed a 
pistol in the hands of an officer and turned i t  toward the officer's 
chest, depressing the officer's finger an the trigger. Thus, the 
accused controlled the weapon and had the means to kill. Suffi- 
cient basis for inferring the requisite intent could be found in 
the nature of the assault and the use of the deadly weapon, 
albeit with the safety on. 

A specification alleging that the accused "did . . . strike . , . 
in the face with his fists" and did not aver that the act was 
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wrongful or unlawful was not sufficient to allege a violation of 
article 128.'08 

Finaliy, a specification that the accused assaulted armed forces 
policemen, but did not give the means used or name the victims 
was nevertheless sufficient where the article 32 investigation 
report contained the missing information and accused did not 
move for a bill of particulars.'Y8 
15. Sale of Marihuana. 

In United States V. F r ~ o e l l a . " ~  accused was convicted in part  
for the unlawful sale of marihuana. The record of trial showed 
that the alleged purchaser testified tha t  accused obtained mari- 
huana for him a t  the purchaser's request. Thus the accused 
was an anent rather than a seller. As such the conviction for 
sale of marihuana could not stand. Since there is no lesser in- 
cluded offense to the charge of sale of marihuana, the specifica- 
tion was set aside and ordered dismissed. 

B. DEFENSES 
1. Speedy Trial. 

With increased caseloads and the shortage of military law- 
yers, speedy trial continues to be B problem in courts-martial. In 
United State8 v. Pierce,"' defendant's AWOL trial did not take 
place until 13 months after his apprehension. However, during 
that time defendant had been awaiting the results of a civilian 
court prosecution for fraudulent use of a credit card. In refusing 
to  find a violation of the speedy trial right, the Court noted tha t  
the defendant had used his military status a s  a valuable bar- 
gaining tool in securing probation from the civilian court. The 
Court concluded that defendant's failure to raise a speedy trial 
motion a t  his court-martial reflected this matter of trial strategy. 

The Court elaborated on the burden of proof requirement8 in 
United States v. Turnipseed."* The defendant's speedy trial con- 
tention was based primarily on a failure to give him notice of 
charges while he was in confinement. At trial the law officer 
questioned defendant and he admitted to being aware of the 
reasons for confinement. Accordingly, the speedy trial challenge 
was rejected. On appeal the Court held that defendant's article 
31 rights had been violated and reversed the deeision of the 
Court of Militam Review. The Court noted tha t  the defendant 
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was under no obligation to aid the government in obtaining a 
conviction despite his failure to object to the questioning. Judge 
Quinn in dissent argued that defendant had opened the door to 
questioning when his counsel stated he had not been informed of 
the charges. 

Several cases explored the developing area of speedy proceed- 
ings after findings. Defendant in United States v. Emzn I:1 con- 
tended he was denied due process of law by the inordinate delay 
in the review of his case. Defendant's conviction had been af- 
firmed by a N w y  h a r d  of review on 14 August 1967. Due to an 
apparent clerical error, Ervin did not receive a copy of the 
disposition of the action until IS Hay  1910. While reversing the 
conviction and dismissing the charges on other grounds the 
Court noted: "When the Government has control of the proce- 
dures required to effect timely disposition of criminal charges, 
neither its good faith nor 'inadvertent' negligence can excuse 
inordinate delay." In a separate concurrence, Judge Ferguson 
argued th s t  the delay rose to the status of B vialation of due 
process of law. 

In United States v. Blackwell,"' it was held that the speedy 
trial pratections of articles 10 and 33 do not apply to the period 
between reversal of conviction and retrial. However, an accused 
is entitled ta credit for that  period of confinement a8 an  alterna- 
tive protection. 

United States v. Dasia 'n dealt with delayed appellate action 
involving 205 days between findings and receipt of the case by 
the Navy Court of Military Review The Court stated that in- 
ordinate delays during appellate review do ndt ipso facta demon- 
strate prejudice as they do prior to trial. In this caae, there were 
no errors that  might have been redressed with prompt review, 
80 the Court found no prejudice. Judge Ferguson dissented, and 
would have found prejudice on the delay alone. The Same result 
was reached in L'nited States v. Prater,"* which involved a de- 
layed convening authority action. 

presented a more traditional speedy United State8 v. Marin 
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trial issue. Here a 57-day delay in returning accused to the place 
of trial after apprehension and a 21-day delay between forward- 
ing of charges and their receipt by the staff judge advocate were 
unexplained, However, the Court found no deprivation of speedy 
trial where the remainder of the 147-day delay between appre- 
hension and trial was accounted fo r ;  accused was advised of 
the offense of which he was suspected immediately after appre- 
hension; counsel was furnished one month before trial and did 
not urge acceleration; accused waz not hindered in preparation 
for  trial by the delay; and the military judge considered the 
delay in sentencing. United States Y. Rag lle also raised a speedy 
trial issue with delays totaling 94 days between preferring of 
charges and trial, but the delays were explained and the Court 
would not reverse the decision of the Court of Military Review. 
1. Iwanity. 

The Court considered several insanity issues during the period 
under consideration. In  United States v. ,Morris,"s accused's only 
defense to charges of robbery and assault with a dangerous 
weapon was the testimony of a psychiatrist that  he had acted on 
impulse and could not adhere to the right. The prosecution pre- 
sented no teatimony showing the sanity of accused. The Court 
held that  there wa8 no basis for  an inference of mental responsi- 
bility, in view of the fact that the government permitted reliable 
expert testimony to stand "unrebutted and unimpeached." Under 
these circumstances the Court was not entitled arbitrarily to find 
the accused sane. 

accused, convicted of premedi- 
tated murder, contended that  the evidence was not sufficient to 
support a finding that  he was legaliy sane a t  the time of the 
offense. The Court of Military Review was unconvinced of ac- 
cused's mental ability to premeditate and reduced the conviction 
to unpremeditated murder. The Court remanded the case for 
further inquiry into accused's sanity, stating that  the facts which 
led to the lower court's finding argued for further inquiry into 
the matter. In L'fflited States v.  Chappell,'*l the  Court held that  
evidence of diminished mental capacity is not e. defense to  un- 
premeditated murder, when such evidence fails to establish that 
the accused did not know right from wrong or was incapable of 
adhering to the right. 

In United States v. 

' 

211 



55 MILITARY LAW REVIEW 

Joan of Arc had nothing an the defendant in Cnited States 
v. Thomas.'2L Defending a premeditated murder and aggravated 
assault charge, he testified that voices had told him to throw 
grenades into a fellow soldier's tent. He testified that these 
voices had long controlled his actions in a variety of ways. Two 
psychiatrists gave qualified endorsement to his story. The Court 
held that defendant's testimony by itself provided the "some 
evidence which could reasonably tend to show insanity" re- 
quired by IUCM 122a. Accordingly, failure to instruct was re- 
versible error. 

The Court's most significant exploration of the difficult insanity 
issue came in Cnited States 1'. Hernandez.'2s Charged with as- 
sault with intent to commit rape, defendant claimed alcoholic 
amnesia left him with no recollection of the crime. A psychia- 
tr ist  testified that Hernandez had a mental derangement, nor- 
mally under complete control, but activated by his intoxication. 
However, the psychiatrist did not place the condition within the 
Manual definition of "mental defects, disease, or derangement." 
The trial judge provided standard insanity instructions and 
further instructed that voluntaq intoxication, not amounting to 
legal insanity, did not provide a defense. 

On appeal, defendant contended that instructional error had 
prejudiced his cane. Despite the fact that  his mental condition, 
absent alcohol, did not constitute legal insanity, he argued that 
the condition plus intoxication did provide a defense. A majority 
of the Court disagreed. They stated: "so long as the ingestion of 
alcohol is voluntary it ia not apparent that  . . . responsibility 
should be greater than that of a person with a menta! condition- 
not amounting to a defect-that relaxes behavior controls when 
the person consumes intoxicants. . . If a mental condition and 
voluntary intoxication do not independently exculpate, the sum 
of the two does not." Judge Ferguson dissented. He viewed 
defendant as suffering from a long standing menta! derangement, 
which, together with the effects of alcohol, left him unable to 
adhere to the right at the time of the crime. 
S. Abandonment of R m k  

The accused in Cnited States v. Stmekman"* was called in 
to confer with his commanding officer as a result of his rejection 
of non-judicial punishment. The commander charged Struckman 
with cowardice. When Struckman responded he would "like to 

~ 2 Q U . S . C . P . A . 2 4 9 , 4 3 C . M . R . 8 9  (19711 
'"20U.S .C .MA.219 .43C.M.RK9 (1970). 
"'20U.S.C.M.A 4 9 3 , 4 3 C . M . R . 3 3 3  (19711. 
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see the Marine Corps flat on its back," the commander challenged 
Struckman to "put me on my back.!' Accused tried, and was 
court-martialed for, among other offenses, disrespect to a supe- 
rior. The Court held that  the commander had abandoned his 
podition and rank and reversed the Article 90 conviction. 
4. Comeientioua Objection 

In 1969 in United States \,. Noyd,'*' the Court recognized that  
the wrongful denial of an administrative request far  discharge 
as a conscientious objector could serve 88 a defense to a sub- 
sequent eourt-martiai for disobedience of a "combat related" 
order. Two 1971 cases involving conscientious objectors cast more 
darkness than light on the h'oyd holding. Defendant in Cnzted 
States v. Steuart pleaded guilty to disobedience after the law 
officer refused to hear evidence on the wrongful denial of Stewart's 
CO application. The Court sustained Stewart's conviction, Judge 
Darden repudiated Noyd, contending that  the administrative 
denial, even if incorrect, could provide no defense a t  a court- 
martial. Judge Quinn reaffirmed the holding of .Toyd but held 
that  Stewart's guilty plea and his testimony a t  sentencing showed 
that  no abuse af administrative discretion had occurred in the 
denial of the CO application. Judge Ferguson dissented, claiming 
that the law officer prejudiced Stewart by refusing to examine 
his claim of administrative error. 

In United States v. Larson,lz' Judges Darden and Quinn again 
joined to uphold a conviction for  disobedience of orders involving 
an erstwhite CO applicant. Similarly, Judges Quinn and Ferguson 
reiterated the Noyd position that, in. the proper ease, wrongful 
denial of a CO application could prmide a defense. On appeal 
Larson claimed that  the Army had failed to fallow it8 regulations 
for processing his claim. Specifically he asserted that  a required 
hearing before a chaplain took place before, rather than after, 
his application had been submitted. Judge Quinn observed that 
Larson had suffered no prejudice from the transposition and 
refused to invalidate the conviction for  such a technical error. 
Judge Ferguson, looking beyond the issue raised by appellate 
counsel, found that  the chaplain had used an improper standard 
in assessing Larson'ii religious beliefs. In the face of clear pre- 
judice, he argued that  reversal was required. 
5 .  Former Jeopardy 

Confusion a t  trial concerning defendant's family situation lead 
"'18 C.S.C.M.A. 433, 40C.M.R 195 (1969). 
U 1 0 0 . S . C . M . A . 2 7 2 , 4 3 C . M . R 1 1 2  (1971). 
"'20U.S .C .M.A.5S5 ,45C.M.R.406  (1971). 
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to Court interpretation of the former jeopardy provisions of the 
Code and the Constitution in Cnited States v.  
Richardson took the stand in his desertion trial to explain his 
responsibilities to his wife and children. After a finding of guilty, 
his military records were admitted a t  sentencing. They showed 
that Richardson had no wife or chiidren Defense counsel ad- 
mitted that he had not fully explored the inconsistency with his 
client. However, after a short recess, trial and defense counsel 
stipulated Richardson's story was substantially correct. Apparent- 
ly unimpressed, the military judge withdrew the finding of guilty 
and declared a mistrial. He claimed that the eridence of perjury 
would influence him a t  sentence and that Richardson had not 
received competent representation of counsel. At Richardson's 
second trial for desertion he raised the defense of former 
jeopardy. 

The Court of IIilitary Appeals affirmed the trial court ruling 
that no former jeopardy issue was present. Judge Darden ruled 
that UCMJ 44(b) goi'erns only final proceedings, not those ter- 
minated before sentence like Richardson's Further, Supreme 
Court 6th Amendment cases were distinguishable as involving 
cases terminated prior to  B finding of guilt. Here there was no 
contention that defendant might have been found not guilty 
sa re  for the mistrial. Judge Quinn disagreed with Judge Darden's 
interpretation of the scope of Article 44, but concurred that a 
retrial was proper. Judge Ferguson dissented, viewing the judge's 
action in declaring a mistrial improper. Because of the improper 
action, Richardson was entitled to assert the former jeopardy 
defense. 

V. EVIDENCE 

A, ADMISSIOiV O F  PREVIGUS CGNVICTIONS 
AND XGNJCDICIAL PCNISHXEST 

The Court wrestled with several issues involving the admissi- 
bility of past acts of misconduct. The litigation stemmed from 
the changes in the new Manual for Courts-Martial governing the 
admission of evidence of past convictions and nonjudicial punish- 
ment. In United States v. Grifln;** evidence of two prior unauth- 
orized absences were admitted a t  sentencing. The absences were in- 
admissible under the three-year limitation of the 1951 Manual for 
Courts-Martial, para 7 S b ( 2 ) .  The offenses were, however, ad- 

"'21 U.S.C.M.A.64,44 C.M.R. 108 (1971). 
" ' 1 O L ' . S . C . M . A . 3 4 8 , 4 1 C . M . R . 3 4 8  (1870) 
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missible under the six-year provision of the current Manual, 
para l C b ( 2 ) .  The executive order promulgating the new Manual 
provided that "maximum punishment for an offense committed 
prior [to January 1, 19691 shall not exceed the applicable limit 
in effect at the time of the commission of such offense." The 
government contended that the adrnisaibility of prior convictions 
was not a matter going to the "applicable limit" of punishment. 
The defendant argued that any factor which disadvantaged the 
defendant violated the prohibition against ex post facto legisla- 
tion. 

The Court of JIilitary Appeals noted that "the matter does not 
lend itself to resolution in terms of strict logic or precedent." 
However, the practical effect was to prejudice the defendant 
and in fact affect the applicable limit of "punishment." Accord- 
ingly, the Court concluded "that the punishment proviso of the 
executive order forbade utilization of the six-year provision con- 
thined in the 1969 hIanual." 

A related problem arose In Cnited States I'. Worley.'so Defen- 
dant pleaded guilts to marihuana offenses under Article 134. 
At sentencing evidence of uncharged misconduct was admitted. 
The defendant contended a specific limiting instruction wa8 
required. The government contended that the change in IUCIII, 
7 6 a ( 2 ) ,  allowed the court a t  sentence to "consider evidence of 
other offenses or acts of misconduct which were properly in- 
tmduced in the case, et'en if that  evidence does not meet the 
requirements of admissibility in 75b(Z) and even if i t  was in- 
troduced for a limited purpose before the findings." The Court 
found this a valid exercise of the President's rule-making powers 
and rejected a contention that the provision was "unreasonable 
and illogical." The Court next rejected the contention that 
Grin% precluded the use of the new Manual provision. The Court 
noted that both the charged offenses and the other acts of mis- 
conduct occurred after the effective date of the new Xanual. 
Accordingly, Worley "waa charged with notice of the new pro- 
visions." 

Probably the most vexing question regarding the application 
and validity of new Manual  provisions wa8 eonaidered in Cnited 
States V. Johnson.'s1 

At issue was the new Manual's  provision allowing the con- 
aideration of prior Article 15 punishments a t  sentencing, M C M ,  
para 75d. Johnson contended that the admission of Article 16 

" 1 8 U . S . C . M . A . 4 4 4 , 4 2 C . ~ l . R 4 6  (1870). 
"' lQU.S .C .M.A.464 ,42C.M.R.66  (1810). 

215 



55 MILITARY LAW REVIEW 

punishments clearly violated congressional intent in enacting 
the UCIIJ. The majority of the Court disagreed with Johnson's 
conclusion. While noting that an Article 16 punishment "is not 
a conviction" the majority saw "nothing in the legislative history 
of Article 16 that is inconsistent with the use af records of the 
nonjudicial punishment by a court-martial when it is deliberating 
on an appropriate sentence." 

Having answered the underlying question against the accused 
the Court then reversed his conviction along Grim?> and Worley 
precepts. Prior Manual practice had not allowed the admiasion 
of Article 15 punishments a t  sentencing. Since Johnson's charged 
offenses took piace before the effective date of the new Manual, 
reversal was required. 

Judge Ferguaon concurred as to the result. However, he sharply 
contested the majority's conclusion upholding the validity of 
3ICX, 75d. Citing the legislative record surrounding the enact- 
ment of Article 15 of the Code, Judge Ferguson found ar.ple 
evidence that nonjudicial punishment was intended to be wholly 
apart  from court-martial proceedings. Judge Fergusan felt that 
the legislative history made "crystal clear that Congress enacted 
the present Article 15, conferring wide disciplinary powers on 
commanders, with the understanding and intent that such punish- 
ments would not form a part  of the man's records: would not 
follow him throughout his service career; and would not be 
treated in future courts-martial as previous convictions . . . and 
not produced a t  some later court-martial as evidence of his prior 
bad behavior." In Judge Ferguson's eye8, RICRI, 75d,  flatly violated 
this understanding. 

The Court immediately established a limited exception to the 
Johnson, Worley, and Griffin rules. In Unzted States v. Flowers,'iz 
defendant was charged with offenses involving carnal knowledge, 
lewd and lascivious acts, and the communication of threats to 
kill. He objected on Worley grounds to the failure to instruct 
regarding uncharged lascivious conduct, adultery, and communi- 
cation of threats offenses. The court observed that the initial 
potential confinement period of 48 years had been reduced during 
the appellate process to 1 year. The Court found it  "incanceiv- 
able" that the limiting instructions could have influenced a more 
favorable sentence for defendant and denied relief. In Lhited 
States v. Article 15 punishment for a two and ane- 
half hour unauthorized absence was admitted. The Court found 

18 I2 S.C.M.A 473, 42 C h1.R. 75 (1870) 
"'I8~,S.C.M.A.481,42C.M.R81 (1870). 
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Johnson error but noted the existence of prior special court- 
martial convictions f a r  absences and held that  no prejudice oc- 
curred. Similarly, in Cnited States v. Geuthier,"' the  existence of 
two previous convictions and a sentence less than the pretrial 
agreement maximum assured the Court that  no prejudice had 
taken place. In Cnited States v. B n i n ~ , ' ~ ~  the  Court found that  
defendant's mitigation testimony had explained the Article 15 
offense and had resulted in a suspended sentence. Accordingly, 
the Johnson error was not prejudicial. Judge Ferguson refused 
to accept the "no prejudice" argument and dissented in each 
J o h m a  error affirmance. The Court's most serious factual dis- 
agreement over a Johnson issue occurred in United States v. 
Baker."d Defendant was convicted of wrongfully giving money 
with intent to infiuence official sets, communicating threats, as- 
saulting a noncommissioned officer, attempted theft, and wrong- 
ful appropriation. The improperly admitted Article 15 punish- 
ment was for fadure to obey B lawful order and being disorderly 
in  the barracks. The seriousness of the charged offenses and 
the insignificance of the Article 16 offenses convinced the ma- 
jority that  no prejudice occurred. Judge Ferguson found this 
conclusion "wholly unwarranted." He observed that  the im- 
permissible evidence was the entirety of prosecution's evidence 
at  sentence. Under these circumstances a fair risk of prejudice 
to the defendant was present. 

A final case involving a lack of prejudice for a failure to 
instruct an misconduct not charged was United States v. Gait- 

The uncharged past misconduct was marihuana use. 
In affirming the sentence, the Court noted that  defendant w a  
acquitted a8 to  charged marihuana offenses and was given a 
very light sentence far the offenses of which he was convicted. 

The Court's mast recent consideration of the admissibility of 
Article 1 5  punishments a t  sentencing occurred in United States 
v. Cohan."? At issue was an Army regulation regarding the re- 
moval of Article 15 punishments from a soldier's personnel 
records. Among other grounds the regulation orders Article 15 
records to be destroyed "upon transfer of the individual from 
the organization . , . provided that  a t  the time af transfer, a 
period of 1 year has elapsed since imposition of the punishment 
and that  a11 punishment imposed has been executed (with for- 

::: 18 19 
2- 20 
'2' 20 
'* 20 

482,42 C.M.R. 84 (1870). 
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feitures collected and any period of detention of pay expired) 
and action has been completed an any appeal from such punish- 
ment. If these conditions do not exist a t  time of transfer,  the 
copy of the record of proceedings pd! be retained . . , until 
the foregoing conditions no longer exid." At sentencing in 
March 1970, Cohan challenged the admission of a 16 September 
1968 nonjudicial punishment. He noted tha t  he had transferred 
units in February 1969 and that by his reading of the regulation 
the records should have been destroyed in September 1969. The 
Government countered tha t  since one year had not elapsed a t  the 
time of transfer there was a %on-existing condition" which 
could never satisfy the provision that "the foregoing conditions 
no longer exist." Relying more an repiilatory intent than wording 
the Court adapted Cahan's view floeever, the Court found no 
prejudice in the consideration of the Article 16 and affirmed 
Cohan's conviction. 

B. PRETRIAL ADMISSIOXS 
The proper use of Article 31 and counsel warnings continued 

t o  challenge the Court. L'nited States v. Johnson re-emphasized 
Article 31's requirement that the accused be informed of the 
suspected offense. At the time of his arrest Johnson was BUS- 
pected of desertion and dso of attempts to contact the S o r t h  
Vietnamese t o  discuss peace negotiations. The Article 31 warninp 
spoke of the desertion but did not mentian the attempted negotia- 
tions. Despite the investigating officer's testimony tha t  he did 
not know the Code prohibited such conduct, the Court reversed 
far failure ta  advise on this offense. The Court in essence charged 
the investigator with knowledge tha t  such an action should have 
been illegal. 

The Court's hardest decisions came in determining the conse- 
quences af improperly admitted pretrial statements. In Lkited 
States r. Bearehiid,"" the Court  recognized the fact tha t  m -  
proper admission of an accused's pretrial statement could in 
many instances compel him to testify a t  trial. Accordingly, Bear- 
child required an affirmative showing tha t  the illegal statement 
did not taint the subsequent testimony. One ramification of the 
Bearchild decision was resolved in Cnited States Y. Hurt."' At 
his court-martial for unpremeditated murder, Hurt unsuccessfully 
objected to the admission of pretrial statements tha t  he recalled 

''* 20 C'.S.C M A. 320, 43 CAM R. 160 (18711 
'a17C.S.C.M.A 598.38C.~lI.R.396(19681 
" '19US.C.\I .A.ZD6,41Chf.R.106 (1970). 
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reloading the murder weapon and shooting the victim. Allegedly 
"compelled" to counteract the pretrial statement, Hurt  took the 
stand. Based on his interpretation of Bearchild, the law officer 
instructed the court that if they found the pretrial statement 
in$oiuntary they must totally disregard Hurt's in-court testimony. 
The Court of Military Appeals joined with Hurt's defense counsel 
in rejecting this interpretation of Beerchild. That case "was 
never intended to be construed so as ta deprive the appellant of 
a defense." Such a cautionary instruction "should be reserved 
for  those instances in which testimony or declarations are offered 
against an accused. , , ." Hurt's conviction was reversed. Judge 
Quinn dissented claiming Hurt could not consistently argue that  
his trial testimony was truthful on the one hand and that  it 
should not be considered because it was coerced on the other 
hand. 

Judge Quinn was on the winning side of the Bearchild argu- 
ment in United States Y. Masemer."' Sergeant Masemer's pre- 
trial statement was arguably defective f a r  an incomplete counsel 
warning. No objection was raised to the admission of the state- 
ment a t  trial and Masemer took the stand to testify substantially 
in  agreement with his earlier statement. Under the circum- 
stances the majority found the defense had consented to the 
receipt of the pretrial statement since both utterances tended to 
rebut the Government's case and establish a defense for Masemer. 
Judge Ferguson, dissenting, argued the majority was placing 
the burden on the wrong party. He found no evidence that  the 
Government had shown a proper warning was given Rlasemer 
prior to  taking his pretrial statement. Further, Judge Ferguson 
argued that  Bearchild required an affirmative government show- 
ing that  its illegal action did not induce Yasemer's testimony. 
This government burden could not be defeated by the majority's 
implied waiver theory. 

The Masemer majority reasserted itself one year later in United 
States v. Meade.''s After failing to exclude a pretrial statement 
a t  the Article 3 9 ~  session, defense counsel objected, a t  trial, to 
the admission of the statement. However, in an out-of-court hear- 
ing defense counsel stated it was not his intention to litigate 
the issue befare the court members. Later the defendant testified, 
making only a brief reference to the circumstances surrounding 
the takins of his pretrial statement. Fallowing his testimony, the 
judge asked whether there was a valuntariness issue far  s u b  

'"19 U.S.C.M.A. 36S,41 C.M.R. 368 (1970). 
'*20U.S.C.M.A. 510.43C.M.R 360 (1971).  
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mission to the court members. Defendant's individual counsel 
stated that he would rely on the out-of-court hearing and not 
submit the issue to the court. The appointed defense counsel 
concurred. In final argument both defense counsel stressed self- 
defense and ignored any issue of valuntariness. On appeal the d e  
fendant contended a voluntariness instruction was mandatory "un- 
lesa (1) the defense aithdrew its objection made in open court 
to the admission af the confession and (2 )  the appellee recanted 
his testimony suggesting that the statement was taken from him 
in violation of his right to  counsel." The Court rejected this theory 
finding i t  would "unreasonably restrict defense counsel in his 
selection of strategy" From the facts the Court found a weak 
voluntariness argument and a somewhat stronger self-defense 
claim. Sound trial strategy might have called for not highlighting 
the weaker issue. Clearly either an instruction or a recantation 
-would have worked against this defense objective. 

Judge Ferguson's dissent stressed the Court's limited function 
in reviewing a Court of Military Review finding of fact that  the 
evidence raised an roluntariness issue. As the finding w ~ s  neither 
arbitrary nor capricious the Court of Military Appeals should 
have found prejudicial error in the failure ta instruct. 

The Mwerner holding similarly controlled t'nited States Y. 

Gillierd."' The holding of C,iited States v. Hurt was again re- 
affirmed in United States 7.  Carey.'G5 

The peculiar problems of self-incrimination in a compulsory 
psychiatric examination faced the Court in Cnited States v. 
White.'4B At the exam an incomplete warning was given the de- 
fendant. At trial defendant testified he did not remember taking 
the murder weapon out of his waist band or pulling the trigger. 
The examining psychiatrist testified defendant was sane and did 
not suffer from a total inability to remember. Trial counsel then 
asked "When you did question him, if you did pursue it, did he 
then remember?" The psychiatrist answered, "with difficulty he 
did." On argument trial counsel stated "Now, the accused says he 
doesn't recall. The psychiatrist says i t  took a little prodding, sure, 
i t  bothers him and it would bother me, if I had done what he did." 
While affirming the principle of United States Y. Babbidge"' 
that  the self-incrimination privilege would not block testimony af 
a government Dsvchiatrist about his conclusions on the sanitv 
issie, the Couri found more was involved. The Court read the 

'"20LT.S.C.M.A.534,43C.M.R374 (1971).  
"'21 U.S.C.M.A. 33 .44C.M.R 87 (1071). 
'"IO U.S.C.M A.  335.41 C.M.R. 338 (1970). 
"'18U.S.C.M.A.327,40C.Y.R.39 i19601. 
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psychiatrist's testimony a s  possibly indicating that  defendant 
had made statements a t  the psychiatric exam contrary to  those 
made a t  the trial. Absent valid warnings, the psychiatrist's 
testimony on this matter was inadmissible. 

The United States Supreme Court's significant limitation of 
the Mimnda doctrine in Harris Y. New York was not applied 
to the military. Defendant in l'nited States v. Jordan Its made 
a pretrial statement following an improper counsel warning. 
After Jordan took the stand in his own defense, the statement 
was introduced far  impeachment pumoses. While conceding that  
Harris had legitimized such practice in the civilian sphere, the 
Court observed that  the Manual for Courts-Martial recognized a 
Miran&-based bar on any use of the improperly taken statement. 
Judge Quinn in dissent found sufficient Manual flexibility to in- 
corporate the new interpretation of the meaning of M i m d a .  
Accordingly, he would hare admitted the statement and affirmed 
the conviction. 
Two cases examined the relation between searches and question- 

ing occurring as a consequence of the search. In United States Y. 

Crow,'~O illegal drugs were found in a search of Crow's wail locker. 
Immediately following the search a CID agent questioned accused 
regarding the drugs. Inculpatory oral admissions were made by 
the defendant. At trial the search v a s  invalidated. The Court 
had little difficulty finding that  the oral admission so closely 
followed the illegal search that "it would seem to be the direct 
result of the exploitation by the Government of its illegal action 
and, hence, inadmissible." 

A more difficult question was involved in United States v. 
Rehm.'ol Defendant's sergeant entered the squad bay for pur- 
poses unrelated to criminal investigation and saw defendant try- 
ing to hide something. Defendant stated "You have caught me 
now.'' Without giving an Article 31 warning. the sergeant asked 
defendant to  pass him the envelope he had been concealing. "be  
envelope contained marihuana. Defendant contended that  an 
Article 31 u,arning was needed in this situation. The Court re- 
peated the well-established principle that  such B, warning was 
not a prerequisite to a lawful search. However, the Court chose 
to characterize the situation as a n  interrogation rather than a 
search. Accordingly, it reversed the conviction for  the failure to 
provide a proper Article 31 warning. 

' 

. 
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C. CORROBORATION 
The new Manual provisions caused litigation in the corrobora- 

tion area. The consequences of the changed provisions were 
clearly faced in Cnited States v. H k L 0 *  Hise's sodomy offense 
occurred before the effective date of the new Manual. His trial 
occurred after. At trial Hise argued that  his confession had to be 
corroborated by "substantial independent evidence tending to 
establish the existence of each element of the offense charged," 
the standard of the 1951 Manual. The law officer instead instructed 
according to the 1969 Manual rule that  independent evidence was 
needed "which corroborates the essential facts admitted suffi- 
ciently to justify an inference of their truth." 

On review the Navy Court of Military Review conceded that  
Hise's conviction could not be sustained under the 1951 standard. 
However, it  held use of the newer standard WBS proper. The Court 
of Military Appeals reversed. The Court found the rule of cor- 
roboration involved the suficiency of the evidence. Established 
constitutional principles forbid lessening the evidence required for 
conviction after the occurrence of a crime. Therefore, the ap- 
plication of the 1969 Manual rule was ex post facto and a re- 
versal was required. 

Similarly governed by the Hise ex post facto rule was United 
States v. Coates.'18 Defendant was charged with larceny of 10,000 
cartons of cigarettes from a United States Government pier. A 
pretrial confession admitted the details of the scheme. On appeal 
defense counsel argued there was no independent evidence a8 to 
the probable existence of each element of the offense of larceny. 
The Court of Military Appeals disagreed. Independent evidence 
showed that on the day of the confessed larceny 252 pallets of 
cigarettes were awaiting shipment to a receiving warehouse of the 
Vietnam Regional Exchange. Defendant was authorized to issue 
documents for the possession of such cargo. Defendant told his 
superior that he had authorized two trucks to  pick up either 
cigarettes or beer in order to "deplete this commodity that  was 
taking UP so much space." Two guards verifled the departure of 
the two trucks. A later inquiry to  the Vietnam Regional Ex- 
change warehouse disclosed that  no truckloads of cigarettes had 
been received during the period following the trucks' departure 
from the pier area. The Court found this circumstantial evidence 
sufficient to make probable the existence of every element of the 
larceny offense. 

Y20U.S.C.M.A.S.42C.M.R1Sb (1870). 
'"10U.S.C.M.A.132,42C.M.R S24(1870).  
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Suffioient corroboration was found under the lighter standards 
of the 1969 Manual to support a conviction for  marihuana 
transactions in United States v. Strieklin.'s' Defendant had con- 
fessed to bringing ten bags of marihuana aboard ship and selling 
them to one Burnett. For purposes of corroboration the trial 
counsel called various sailors who purchased marihuana from 
Burnett during the time immediately following Strickiin's con- 
fessed sale. Burnett's sales and his remaining stock an hand 
accounted for the entire ten bags. In addition the physical 
description of one bag matched the description given by Stricklin 
in his confession. The court found adequate corrobaration present 
and affirmed Stricklin's conviction. 

D. COMPETENCE OF WITNESSES 
The over-coached witness csused problem for  the Court in 

United States v. C o n ~ a y . ' ~ ~  The witness was an accomplice of 
the accused who testified pursuant to an agreement with the 
staff judge advocate. At  trial the witness testified on cross- 
examination that  he believed he was required to testify in ac- 
cordance with his prior statements in order to  avoid trial by 
general court-martial. The Court, citing United States v. Stolz,lna 
found the witness to be incompetent and reversed the conviction. 

E. LINE-UPS 
A brutal barracks murder set the stage for a challenged lineup 

in United States v. Schdtz.13v Several witnesses saw the figure of 
the assumed murderer leaving the darkened barracka. After other 
evidence implicated Schultz, a battalion lineup was authorized. 
Prior to the lineup ail participants were advised of their rights 
to counsel. Witnesses were positioned to watch each participant 
walk past a window. On two occasions Schuitz was picked out 84 
having the general characteristics of the murderer. At  trial, 
Schultz contended that  the results of the lineup were inadmis- 
sible because an adequate counsel warning was not given and 
because it was not determined whether the lineup was im- 
Properly suggestive. Both eontentions were rejected by the Court. 
It found ample evidence that  a right to counsel warning had been 
given and wa6 heard by Schultz. Further, there was no evidence 
the lineup was suggestive. Finaily, the witnesses' identification 

'"2QU.S.C.M.A. 609,44C.M.R.38 (1971). 
'Y20C.S.C.M.A.99,42 C.M.R.281 (1970). 
Y14U.S .C .M.A.4S1 ,34C.M.R.246  (1964).  
"'19 U.S.C.M.A. 311,41 C.M.R.311 (1970). 
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testimony was the same as at trial, that  Schultz "resembled" 
the murderer. 

F. FRESH COMPLAINT 
United States v. Pitast''6 reaffirmed the strict limitations on 

the use of fresh complaint evidence to corroborate the testimony 
of the victim of a sex crime. Seaman Schultz, a thoroughly 
incredible witness, testified to his participation in acts of sodomy 
with Pitasi. To bolster Schultz's testimony the prosecution intro- 
duced the testimony of Seaman Merriman. Merriman stated that  
Sehultz told him that an officer had made a pass a t  him. The 
officer was not identified nor was the precise nature of the pas8 
detailed. Further no effort was made to report the offenre to 
superior officers for same months. The Court of Military Appeals 
refused to allow such barracks gossip to be admissible as evidence 
of a fresh complaint. Merriman's testimony was ruled inadmis- 
sible and the conviction reversed. 

G. SEARCH AND SEIZURE 
Search and seizure cases constituted a significant portion of 

the Court's work. A recurring fact situation involved the situa- 
tion where evidence of defendant's involvement with drugs was 
present but there was an insufficient showing that  they would 
probably be found in the place to be searched. In Cnited States 
v. Elwood 'le defendant was arrested by Kiieen, Texas, police an 
suspicion of possession of marihuana. Authorities a t  Fort Hood 
were contacted and an authorized search of Elwood's locker was 
undertaken. The Court of Military Appeals held that  the mere 
fact of arrest some five miles away did not provide sufficient basis 
to assume that  additional contraband would be found among 
defendant's possessions. Eluood was cited in Cnited States v.  
Mowe.'*n Here defendant's commanding officer in Kansas learned 
that  defendant was thought to be involved in smuggling mari- 
huana a e r o s ~  the Mexican border. The commander authorized a 
search. Incriminating evidence found among Moore's personal 
effects was held to be inadmissible. In dissent, Chief Judge Quinn 
argued that  the large amount of marihuana involved in the 
smuggling venture made the Kansas search a reasonable one. 

Arguably closer an its facts, but the Same in result, was 
United States Y .  R ~ e z . ' ~ '  There defendant was caught red-handed 

'"20 U.S.C.M.A 601. 44 C.JI.R. 31 (1871). 
'U19U.S.C.~~I.A.376,41C.MR.3?6(1870). 
'- I8 U S C M.A. 586, 42 C . Y . R .  188 (19701 
"'ZIU.S.C.~~.A.~~.~~C.~.R.?S (1971) 
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smoking marihuana in a defense bunker in Vietnam. He was 
searched and a small quantity of marihuana found. The company 
commander thereupon authorized a search of the accused's room 
revealing a further quantity of marihuana. The Court invalidated 
the, search for  insufficient probable cause. 

The Court also indicated the administrative inventory would 
not guarantee exemption from the Elwood and Moore precepts. 
In United States v. Mossbauer a superior officer learned de- 
fendant had been arrested by civilian police for marihuana pas- 
session. Shortly thereafter he ordered defendant's gear inventor- 
ied and secured in the supply room. The lock an defendant's foot- 
locker was cut and inside defendant's field jacket tobacco-like 
fragments were found. Despite the regular appearance of the 
tobacco, it was submitted for  a CID check which revealed it to  be 
marihuana. In reversing the conviction a majority of the Court 
held the inventory was merely a pretext to conduct an illegal 
search. Among other facts the court noted that  defendant's 
prompt release from civilian custody was expected, that  the usual 
procedure was to wait several hours longer before securing gear, 
and that  a general lack of care was shown if "safeguarding" 
defendant's property was the real objective. Judge Quinn con- 
curred in the reversal on the ground that  no probable cause 
existed for  turning the normal lwking tobacco over for CID 
investigation. 

T w o  cases involving informants also resulted in the invalida- 
tion of searches prompted by their testimony. The Court con- 
ceded the reliability of the informants but felt that their infor- 
mation did not supply sufficient grounds for  search. In L'nited 
States v. Cram,"' an informant reported that  he had smoked 
marihuana with Crow approximately a month before the search. 
The informant also stated that "if anyone might have opium it 
would be Crow." Since the time of the incident Crow had been 
transferred to a different unit and had given no evidence of in- 
volvement with drugs. The Court held that  in view of the lapsed 
time and the absence of any evidence that  Crow had drugs in 
the area searched probable cause for search did not exist. On 
the same day the Court overturned a conviction in United States 
v. Clifford."' An informant stated that  he had purchased mari- 
huana "ten or fifteen times" from Clifford and had smoked with 
him on numerous occasions. He identified an off-post meeting house 

"ZOU.S .C.M.A.5S4 ,14C.M.R.14(1911) .  
" '19O.S .C .M.A.384 .41C.M.R.334(1970) .  
*IS U.S.C.M.A. 391, 41 C.M.R 391 (1970). 
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where some offenses had occurred. On 12 April 1968 Clifford 
was taken into custody outside the house and marihuana was 
found in his possession. The informant further stated that  Clif- 
ford sometimes used a rented hotel room to keep marihuana. Later 
in the month of April Clifford was observed in the area of the 
Seaview Motel and B surveillance waa begun. Presented with this 
evidence Clifford's commanding officer authorized a search of the 
motel room because of his belief "that any residence Clifford waa 
occupying, whether a room or a house, there was a possibility 
there might be same warijuana [sic] there." Despite the cred- 
ibility of the informant the Court found no basis for believing 
that Clifford possessed marihuana at  the motel an the date 
of search. 

The most intriguing ease involving an informant was United 
States v. Weshenfelder."* There CID agent Trego got an anany- 
mous call from an alleged military intelligence agent who said 
that a major would illegally sell ration cards in a Saigon bar. 
At the bar Trega saw Major Weshenfelder and a sergeant who 
identified himself as the informant by prearranged signals to 
Trego and a fellow investigator. The informant disclosed that 
Weshenfelder and a companion were armed and that  he had 
received much of his information from an unidentified Vist- 
namese national. Trego and his fellow CID agent stopped and 
searched Weshenfelder and his companion shortly after they 
left the bar. A weapon was found on Weshenfelder and illegal 
ration cards were found on his companion. Sotified of this in- 
formation, Weshenfelder's commander authorized e. search of 
his office desk. Further ration cards were found there. 

The Court of Military Appeals found no probable cause for  the 
arrest and ensuing search of Weshenfelder. Trego and his com- 
panion had observed no criminal activity in the bar. Further the 
reliability of the two informants (the sergeant and the unnamed 
Vietnamese national) had not been shown to Trego. Accordingly, 
the weapon's possession conviction was reversed. Different con- 
siderations mandated affirmance of Weshenfelder's conviction for 
illegal possession of ration cards. The Court held the commanding 
officer has an absolute right to search a desk used for  govern- 
ment business. Such a search does not invade on the rights of 
Personal privacy protected by the fourth amendment. 

The existence or absence of good faith on the par t  of law en- 
forcement officials occasionally appeared to govern the vali- 
dity of a search. Blatant bad faith wa8 evident in United State8 

U2QU.S .C.M.* .416 ,43C.M.R26S  (1871). 
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v. Santo."' Defendant was AWOL and suspected by the CID of 
drug use, Agents went to his apartment and secured his ID card 
by claiming to have run into defendant's automobile. Defendant 
was immediately arrested for unauthorized absence. Hearing 
noise from inside a bedroom an agent intruded despite defend- 
ant's statements that  he was entertaining a female companion. 
A bag containing marihuana WBS found on the bedroom floor. 
A further search revealed heroin. The Court of Military Appeals 
brushed aside the agent's contention that  a man with a gun 
might have been in the bedroom. From the entire testimony the 
Court gained "the abiding impression that  the entire proceedings 
were designed to apprehend the accused in the apartment osten- 
sibly for unauthorized absence and thereby to gain a pretext for 
making an otherwise unauthorized search for  narcotics." The 
searches were invalidated and the drug conviction aet aside. 

Conversely, apparent good faith saved a conviction for  unau- 
thorized possession of an identification card in United States v. 
Zeigler.xs7 Chief Warrant Officer Braxton had encountered the 
defendant a t  a post service club in a disheveled and unmilitaly 
condition. Braxton subsequently verified that  the defendant had 
given him a phony identification story. The next day Braxton 
again encountered defendant and asked him to come to the 
guardhouse and to get his wallet to prove his identity. The 
wallet was taken from the defendant and a false ID card found 
therein. Defendant was later charged with wrongful possession of 
this ID card. At  trial defendant contended that  CWO Braxton 
had acted improperly in searching for and discovering the ID 
card and in failing to give Article 31 warnings. The majority 
of the Court found that  Braxton had acted reasonably on his 
belief that  defendant was a civilian not authorized to be on the 
base. Under these circumstances Braxton's limited questioning 
did not require the giving of Article 31 or counsel warnings. 
Similarly, the restraint of the defendant and the examination 
of his wallet were a "reasonable response to the situation facing" 
the chief warrant officer. Judge Ferguson in dissent found that  an 
Article 31 warning wa6 required and the admission of the identi- 
fleation card was improper. 

An excess of candor may have invalidated the search in United 
States v. Akton."i The defendant had extorted money from two 
barracks mates. They reported him to the company commander 

*ZOU.S.C.M.A. 294.43 C.M.R. l a 4  (1911). 
m z o  U.S.C.M.A. 623,43 C.M.R. a63 (1811). 
Y20U.S.C.M.A. 581,414C.M.R. 11 (1971). 
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who ordered a search of defendant's locker before putting the 
defendant under arrest. Marihuana was found in the locker but 
not the stolen funds. At trial the commanding officer stated that he 
doubted whether the money would be in the locker. The majority 
of the Court agreed with him and found no probable cause for the 
locker search. Judge Quinn dissented. He contended that facts, 
not the commanding officer's belief, should be considered. From 
the facts he found probable cause for the locker's search. 

United States Y. Welch,'BB distinguished a good faith police 
inventory from a search. Welch had abandoned his motorcycle 
and fled after post police had unsuccessfully tried to question him 
concerning B traffic offense. A black bag found with the motor- 
cycle was taken into custody by the MPs and its contents in- 
ventoried. Among the items found were B prohibited switchblade 
knife and marihuana. Citing Cnited States v. Kazmierczak,17" 
the Court upheld the government's designation of its ac t i a ty  as 
a lawful administrative inventory to  assure the safekeeping of 
Welch's personal effects. The court saw no reason to  believe the 
inventory was a search in disguise. Judge Ferguson in dissent 
contended that police good faith was not the test to  be applied. 
He held that inventory was permissible only after a decision to 
detain a mspect. Here testimony indicated the detention decision 
was made after inventory. 

The decision in I'nited States v. Sehultz,"' turned on the mope 
of a search authorized by the commander. The offense was pre- 
meditated murder and significant evidence pointed to Schultz 
as the killer. The commanding officer authorized a search of 
Schultz's wall locker "for anything that might have blood 
an it, 'any type of weapon, sharp instrument, particularly a 
knife.'" In the locker a wet towel was found and seized. Also 
seized were the trousers Schultz was wearing at  the time of the 
search and which he admitted having worn a t  the time the 
murder took place. Both items were later determined to have 
blood on them. The Court found that the authority for search 
extended only to a type of weapon. The seizure af the towel was 
thus beyond this limit and should have been excluded. However, 
reviewing all facts af the case the Court found the tawel supplied 
no incriminating evidence against Schultz. The Court sustained the 
seizure of the trousers as an item in plain view and not the 
product of the locker search. 
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In  Llnited States v. Bunch:'* the Court refused to give retro- 
active application to the principles of Chime1 Y. California.1p8 
Accordingly, the scope of a search incident to arrest was de- 
termined by preexisting law. In Bunch an informant supplied the 
arresting officer with the fallowing information (1) infarmant 
was present when Bunch contracted to buy half a kilo of mari- 
huana, (2) he saw Bunch in a car with the half kilo in his pas- 
session, (3) he heard Bunch agree to hide the marihuana in his 
residence. Prior to making the arrest the officer verified several 
significant aspects of the informant's story. Based on this in- 
formation probable cause for arrest was found. Similarly upheld 
was the search based on an informant's tip in United States v. 
McFariand."~ The evidence presented to the commander au- 
thorizing the search was: (1) the informant had placed himself 
under medical treatment for help in solving his drug problem, 
(2) he was privy to a conversation between McFarland and a 
Sergeant Goldstein in which Goldstein said he was negotiating to  
purchase a large quantity of LSD and marihuana and that he 
would take the contraband on leave to  Hawaii with him, (3) 
two days later McFarland said he was going to  Hawaii with 
Goldstein and would purchase mme marihuana from him, (4)  
the investigating agent determined that Goldstein had arranged 
for  passage to Hawaii the day after the second conversation. 
Based on this information, Goldstein and McFarland were ap- 
prehended and searched a t  the base terminal. The Court held 
proper the denial of a motion ta exclude the seized marihuana. 
The Count found the informant was reliable based on his action 
in turning himself in and on the verification of certain parts of 
his story. Further, the information he gave was held t o  provide 
probable cause for  the search. 

The problem of a search pursuant to an inspection was also 
present in United States v. G~ozE."' In Grace the  squadron com- 
mander had ordered an inspection of the three barracks in the 
squadron area "to check living conditions" and to disclose any 
unauthorized weapons. During the course of inspecting one bar- 
racks an unidentified party informed the inspector that  resident 
Grace had marihuana in his locker. Shortly thereafter. while 
the inspection continued, the investigator notice Grace take 
something au t  of his locker. Grace was directed to return the 

'"19 U . S . C . I . A .  SOB, 4 1  C.M.R. 300 (1970). 
" '896 U.S. 752 (1869) .  
"'19 U.S.C.M.A.366, 4 1  C.M.R. 366 (1910). 
"'l@U.S.C.M.A.4W,42C.M.R. 11 (1970). 
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item but questioned the inspector's authority. At this point Grace 
was advised of his constitutional rights and placed under appre- 
hension. After some discussion the inspection was continued and 
marihuana found in Grace's locker. Examining the facts the 
Court upheld the Court of Military Review conclusion that 
"completion of the inspection was not a sham intended ta circum- 
vent the requirements for a lawful search." The Court also rejected 
the contention that once Grace became a suspect, the inspection 
became B search. The Court held "An inspection valid a t  incep- 
tion is not transformed into an illegal proceedings simply be- 
cause one of the persons subject to inspection becomes the subject 
of a criminal investigation." 

re- 
moved the need for probable cause for search. lIaglito was being 
held on legal hold in a special barracks occupied by p e ~ m n s  under 
various degrees of restraint. Barracks regulations forbade the 
possession of numerow items including civilian clothes. llaglito 
had entered the barracks carrying a paper bag. When questioned, 
he stated the bag contained civilian clothes. Its search revealed 
that it in fact contained marihuana. Rejecting Maglito's claim 
that the search should be invalidated, the Court found such a 
search reasonable under the circumstances. The Court found no 
significance in Maglito's being on legal hold status as contrasted 
to a more guilt-indicating type of restraint. 

The long established principle that a search incident to an 
arrest is invalid if the arrest is invalid freed the defendant in 
United States V. Myers.'-- Defendant was one of a group of 
marines stopped by two corporals on routine patrol. Six hand- 
rolled cigarettes were found by a bush near the men. The law 
enforcement officer placed the men under apprehension and 
searched their clothing. A marihuana cigarette was found on 
the defendant. The Court found that even assuming the law 
enforcement officer could validly identify the six cigarettes as 
containing marihuana he had no evidence that the defendant 
exercised dominion and control over them. By merely being a t  the 
scene, the defendant could not be subject to arrest for marihuana 
possession. Accordingly, the ensuing search was invalidated and 
the convietian set aside. 

The special circumstances of Cmted States v. .Ilaglito 

n. DEPOSITIONS A N D  WITNESSES 
Some of the Court's most significant decisions were in the area 

of depositions and the availability of witnesses. The first of 
" l O U . S . C 1 A . 4 5 6 . 4 S C Y . R . 2 9 6 ( 1 9 7 1 ~ .  
' 1 0 C . S . C . M . A  269.43C.MR.109 (19711 
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these cases was United States v. Davis."6 Davis was tried for 
sodomy and assault with intent to commit sodomy in the stockade 
at  Ft .  Riley. The sole government witness a t  trial was the victim. 
However, the prosecution introduced the deposition of a witness 
to >he crime, corroborating the victim's story. The witness had 
been in the stockade with Dada, but prior to trial had been 
returned to duty at  Ft. Benjamin Harrison, approximately 900 
miles away. Trial counsel had earlier denied a defense request 
to make this Witness available a t  trial. Defense counsel objected 
to the use of the deposition, but was overruled by the law officer. 
The Court concluded that  the deposition had played an important 
par t  in the government's case, thus precluding harmless error, 
and that  the denial of the request for the personal appearance of 
the witness was based on the 100 mile clause of article 49, UCMJ. 

The Court stated that  depositions are an exception to the 
general rule of live testimony and are to be used only when the 
government cannot reasonably have the witness a t  trial. The 
Court stressed the importance of having the witness testify in 
COUrt. 

The Court then looked to the prerequisites for use of deposi- 
tions. The only basis for use of the deposition in this case was 
that the witness was beyond one hundred miles from the place 
of trial. Other than his geographical location, there u'a? no 
showing that  the witness was "othenuiae unauailable to testify 
in person or that  the government made any effort to  make such 
a determination." (emphasis suppi id  by the Court.) Citing 
United States v. Ciarlette,lre Barber v. and Gnited States 
v. ObliQaeion,'s' the Court held that  since a serviceman subject 
to military orders is always within the jurisdiction of the mili- 
tary court, he is not unavailable simply because he is stationed 
more than one hundred miles from the place of trial. 

I t  was then indicated by way of dictum that "military necessity" 
is an additional basis for use of B deposition. This situation 
occurs when the proposed witness is on an important military 
mission, or when, by virtue of military operations, it  is impoasible 
due to  the performance of this duty to also be at  the place of 
trial. This waB not the case here. 

Thus, the Court overruled the one hundred mile provision of 
. Article 49, and held that, with regard to  military witnesses, 

the novernment must establish actual unavailability. or military 



$5 MILITARY LAW REVIEW 

necessity. Judge Darden concurred in the result, but felt that  
actual unavailability was not required in all cases. He would take 
into account the importance of the witness to  the case and apply 
a reasonableness t e a ,  leaving the question to the sound discre- 
tion of the military judge. 

This question next arme in 1'nited States v. Xodge.'b* The 
trial w m  held in Vietnam, and the government used, over defense 
objection, the depositions of two witnesses who had returned to 
the U.S. prior to trial and had been discharged. The Court re- 
fined the rules set out in Davis f a r  use af depositions. I t  was 
stated that the government must meet two conditions: (1) the 
witness must be outside the boundaries of the State or Territory 
in which the Court is ordered to s i t ;  and (2 )  for "reasonable 
cause" the witness is unable or refuses to appear and testify in 
person a t  the place of trial. Evidence of mere absence from the 
geographic area, as distinguished from evidence of actual un- 
availability is insufficient. 

The Court then discussed those things that could be asserted 
as reasonable cause. I t  was assumed, without deciding, that  a 
witness physically in the U.S. may be subpoened to testify a t  a 
court-msrtiai in a foreign country. Certainly, immunity from 
process would amount to a showing of actual unavailability. 
The Court also assumed, without deciding, that  attending a trial 
in a combat zone presents such grave danger to a civilian witness 
tha t  this situation could be compared with tha t  in which a witness 
may refuse to testify because of grave danger due to illness or 
disease. Thus, a civilian witness could refuse to testify in Vietnam 
and that refusal would be for reasonable cause. However, the 
government would presumably have to  show that the question 
was put to the witness and that he did refuse in order to show 
actual unavailability. Further, a military witness could not refuae 
to testify for that reason. Finally, the Court assumed, without 
deciding, that mere unwillingness to  testify ia not tantamount to 
unavailability. 

The real difficulty far the government in  this case was the 
Court's holding that despite the fact that the civilian witnesses 
in this case might have reasonable cause to refuse to testify due 
to the trial being in a combat zone, the government was prevented 
from asserting the witness' inability to attend because they pro- 
cured his departure from the area. Thus, the use of the depositions 
were erroneous. However, the Court found tha t  the error was 

"20T.S .C .M.A.412 .45C.M.R.262  (1971). 
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not prejudicial in light of the fact that  they contained nothing 
not admitted by the accused or proved by other evidence. 

The final case in this area was United States Y .  Gaines."' 
Gaines was tried for unpremeditated murder and assault with a 
dangerous weapon in Vietnam. At trial, the depositions of prosecu- 
tion witness McIntyre and defense witness Odom were admitted 
into evidence. Both men had returned to the United States. 

The Court, referring to i ts  decisions in Davis and Hodoe,  
stated that the departures of both witnesses were effectuated by 
the government for its own convenience. McIntyre was returned 
to the U.S. and released from active duty prior to the expiration 
of his enlistment. Odom routinely rotated and was assigned to 
another military unit in CONUS, It  was pointed out that  bdth 
men were subject to military orders a t  the time of the trial, 
Odom as an active duty member and McIntyre as a member of a 
USAR control group. Thus, the government could not assert the 
witnesses' inability to attend as justification for use of the 
depsitions. In  the absence of a showing that the witnesses were 
actually unavailable the use of the deposition was erroneous.'8' 

In  addition to the deposition problem, the Court  considered 
other matters concerning witnesses and their availability. In 
United States v. Howard."> the accused raised the defense of 
insanity. Following the recess during which a psychiatric board 
examined accused. the prosecution called the senior member of 
the board to testify. Two other members of the board who had 
examined accused, and upon whose work the senior member 
based his report, in part, were not called to testify. Trial defense 
counsel requested that  one of the other examining members of 
the board be available a t  the resumption of the court-martial. 
This request was rejected because the convening authority de- 
termined that the requested witness wa8 not n e c e m r y  and 
material. When trial resumed defense counsel requested the wit- 
ness again "for cross-examination." The Court held that nothing 
in the record indicated a defense request that the witneas was 
desired as a defense witness. Rather, the defense wished him for 
cross-examination. It was held that this was a request the defense 
was not entitled to have fulfilled. 

Y20U.S.C.M.A.SbT.43 C.M.R. 397 (1971). 
YMdnt)?e'a deposihon was a principal part of the government eaae. As 

to Odom, the defense had asked for his presence, but the government did not 
act ~rommtl i  on L e  reauest and he returned Lo the U.8. The failure t o  act 
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Judge Ferguson dissented, stating that i t  was error ta deprive 
accused of his right to cross-examine the witness. He felt t ha t  the 
fact  that  the medical board report was not introduced into 
evidence was not sufficient to prevent the defense from CIOBS- 

examining one of the board members. Also, since the testimony 
of the senior doctor was based on the work of the other members, 
they were witnesses against the accused. 

Finally, in Ulzited States V. Sears,'ia accused asked for several 
character witnesses. The military judge initially decided that the 
witneases were necessary. However, the convening authority 
refused to provide them. The judge ordered the trial to proceed 
and a t  its conclusion reversed his finding as to  the necessity of 
the witnesses to the defense case. The Court found this to be an 
improper capitulation by the military judge and reversed the 
finding and sentence. 

I .  AD.IIISSIOh'OF MORNING REPORTS 

Technical errors in AWOL documentation caused the Court 
only limited difficulty in Cmted States v.  B a ~ n m . ' ~ '  The extract 
of the morning report listed no reporting unit and the 6th 
Army Overseas Replacement Station as the parent unit. The 
Court of Military Review apparently took judicial notice that 
the Replacement Station could have referred to either Oakland 
or Fort  Lewis. On differing theories, the Court of Military Ap- 
peals upheld the judge's action in admitting the morning report 
extract. Judge Darden argued that i t  w m  unnecessary to specify 
the physical loeation from which Bowman was absent. Further, 
the specifications made clear that Bowman was absent from 
Oakland thus effectively protecting him from B possible later 
court-martial f a r  an  absence from Fort  Lewis. Judge Quinn 
viewed the error as one of form rather than substance. Judge 
Ferguson, disassociated himself from Judge Darden's opinion, 
but found the extract wz.8 admissible to  show an AWOL from 
Oakland. 

VI. ARGUMENTS, INSTRUCTIONS AXD SENTENCES 

A. ARGllMENT OF COC.VSEL 

The Court decided several case8 concerning counsel's closing 
argument. The most significant of these was United States v. 
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Weathe~ford, '~'  which held that  defense counsel may argue for a 
punitive discharge in lieu of confinement for his client. However, 
the argument must be in accordance with the exprem wishes 
of the accused and these wishes must be apparent on the record.'8D 

Trial counsel'@ argument was also examined by the Court. In 
his closing argument in United States v. Ryan.'B' trial counsel 
intimated that  the court members should attach more weight to 
government witnesses because they were higher in rank than 
those for  the defense. He also stated a personal belief in the 
credibility of the government witnesses. This argument was 
prejudicialiy improper, and the case was reversed. Equally im- 
proper was trial counsel's statement in United States v. Pet- 
tigrew Is' that  accused had perjured himself when the record was 
devoid of any such evidence. The Court conciuded that  there was 
a fa i r  risk the court members had been influenced and reversed. 
In  United States v. Garza'sZ trial counsel made references to 
accused's political philosophy in aggravation. This was irrelevant 
and improper. Finally, trial counsel attempted, in a drug case,'sa 
to  read a Secretary of the Navy instruction concerning drug 
abuse into the record. This amounted to improper command in- 
fluence, and was cause for reversai. 

E. VOTlNG PROCEDURE 
The Court has insisted on fairly strict compliance with the 

Manual rules regarding the instruction of court members prior 
to their deliberations. The greatest number of caaes involved the 
military judge's or president's failure to give any oral instmc- 
tions pursuant to MCM, 76. Cnited States v. H~ff , '~* observed 
that  its holding was made obvious by prior decisions reversing 
more limited oral instructional failures. A closer case was tinited 
States v. P n ~ a r . ' ~ ~  There the law officer failed to orally instruct 
that  voting on proposed sentences should begin with the lightest 
proposed. However, the law officer referred to B written sentence 
worksheet and a voting instruction worksheet which the trial 
counsel distributed to the court members. The documents prop- 



55 MILITARY LAW REVIEW 

erly described the requirement for beginning with the lightest 
sentence. The majority waB not convinced that an adequate sub. 
stitute for the oral instruction was presented and accordingly 
reversed as to the sentence. Distinguishing other cases, they found 
no assurance in the record that the court members had eon- 
sidered the instructions in assessing their sentence. Judge Quinn 
in dissent found the law officer's oral discussion of the "voting 
instructions" as an "aid" was sufficient to comply with the 
dictates of the Xanual. 

A similar failure of instruction was considered in United States 
v. Pierce."' The Court noted that:  "We have described [the 
"beginning with the lightest"] requirement as 'essentially' B part  
of military due process, and this omission normally requires 
reversal of a sentence. , . ." However, the court found the sen- 
tence of a bad conduct discharge and reduction ta E - 3  was 
extremely lenient under the circumstances. Therefore, "Pierce 
has not suffered a deprivation of a substantial right justifying 
inrwcation of the 'plain error' rule." Judge Ferguson dissented 
contending tha t  the rule's stature of an essential part  of military 
due process made reversal of the sentence automatic regardless 
of considerations of prejudice. In addition, Judge Ferguson found 
in the record substantial evidence of rehabilitation which may 
well have led a court to retain Pierce in service. 

The use of a written memorandum on voting procedures was 
again examined in Cnited States v. M u i ~ . ' ~ ~  The memorandum 
properly stated the requirements of MCM, 7 6 b ( 2 j ,  ( 3 1 ,  including 
the "lightest proposed sentence first" provision. In addition, the 
Judge orally instructed: "I remind you, as it is contained in that  
written voting instructions, that  you take the lightest proposed 
aentence first to vote on." The majority of the Court was able to 
distinguish this situation from that involved in Cnited States v.  
Prvor. It was held tha t  the oral reference to the written instruc- 
tions made i t  "reasonable to  conclude that the court members 
did in fact make use of the entire instruction form in their 
consideration of the sentence. . . ." Judge Ferguson's dissent 
again reflected his displeasure with the abuse of an element of 
military due process. 

Instructions regarding reballoting were considered in Cnited 
States v. .IlcAllister,"' and Cnzted States v. Boiand.'ee After de- 
liberating for half an hour in McAllister'e case, the president of 
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the  court indicated there had been "an abstention" by one 
member and as a result an insufficient number of votes for a 
mil ty  finding. After some discussion, the president instructed 
that  any member could request an sdditional ballot and that  the 
members would "vote orally on the request." After aeveral more 
closings and reopenings, the president announced that  a guilty 
Anding had been reached. On appeal, defendant noted two errors :  
(1) the president's reference to the result of the initial vote should 
be treated as "an announcement in open court" that  the accused 
had been acquitted: (2) the instruction regarding an oral vote 
on reconsideration violated MCM, 1 4 1 ( 3 ) ' 8  requirement of a 
"secret written ballot" vote. On the factual situation presented 
(including guilty pleas to two of the three charged offenses) the 
Court rejected the conclusion that  the president had announced 
an acquittal after the initial haliating. Reversal was required 
as to the 14d(S)  error for  the one contested charge. A similar 
erroneous "oral reballoting" instruction was considered in 
Boland The Court stated that  such an error was "presumptively 
prejudicial" and that  a silent record was insufficient to rebut the 
presumption. 

C. INSTRUCTIONS 
I .  Accident. 
In Unzted States v. Harrison,lon defendant was charged under 

Article 115 with malingering by intentionally wounding himself. 
Defendant claimed the weapon discharged while he was dazing 
off. An instruction "even though the act is unintentional, it  is 
not excuseable [sic] where i t  was a result or incidental to an 
uniawfui act" was reversible error on the facts of this case. The 
Court recognized that  the instruction might have been acceptable 
in a homicide, assault or related case. However, in an intentional 
infliction of injury case the instruction misstated the iaw. 

defendant was charged with 
murder. An eyewitness testified that  defendant pulled the victim 
to the ground, held the knife to his neck, and asked for money. 
When the victim tried to get up, the accused came down with 
his knife. Another eyewitness testified that  i t  "seemed" to him 
that  the accused lost his haiance in bending over the victim and 
then came down with a punching movement when the victim 
attempted to rise. Defendant teatified that  he recalled nothing of 
the incident due to intoxication. Defendant requested and was 

In L'nited States  v. 

'19 U.S.C.Y.A. 179, 41 C.hl.R IT9 (1970). 
.'10U.S.C.M.A.228,~CC.M.R68 (1970). 
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denied an instruction on involuntary manslaughter. An evaluation 
of the testimony and the number of wounds inflicted demonstrat- 
ed to the court "beyond all reasonable doubt t ha t  the stabbing 
was not inadvertent." Additionally, the Court found significant 
the members' rejection of the instructed lesser offense of unpre- 
meditated murder. Judge Ferguson dissented noting that an 
instruction is required any time there i s  some evidence in the 
record to which the members may attach credit. Judge Ferguson 
found the evidence did suggest the possibility of inadvertence and 
an involuntary manslaughter instruction was required. 
2 .  Chamotm. 

Defendant in United States I-. Wright,"* was charged with 
indecent liberties with an eight-year-old child. Defendant sought 
an instruction on good character which was refused. The Court, 
although noting that good character alone could raise a reasonable 
doubt to an otherwise prima facie case, found no error. I t  deter- 
mined that no prejudice occurred since the defendant admitted 
the commission of the act in a pretrial statement. Judge Ferguson 
dissented, noting that defendant had not made a judicial ad- 
mission af his guilt and had challenged the validity of the 
pretrial statement. 
In Cnited States v. Payne,?"' defendant denied that he had 

sexually molested the ten-year-old victim. Defense sought and 
was refused an instruction that a conviction "cannot be based 
upon uncorroborated testimony given by an alleged victim in 
a trial for a sexual offense, if the testimony is self-contradictory, 
uncertain, or improbable." On appeal, the Court recognized the 
instruction as a correct statement of law and found i t  appro- 
priate to the facts of the case. The Court noted the absence of 
corroborative evidence and noted the substantial danger of prej- 
udice to the defendant. 
3 .  DiEloyelty. 

defined didayalty 
to include being unfaithful toward an "authority ta whom re- 
spect, obedience or allegiance is due." The Court of Military 
Appeals reversed. holding that the instruction did not make clear 
that  the disloyalty could only be toward the United States and 
not to the Marine Corps or another governmental agency. Further,  
there was a failure to instruct that  a disobedience to orders 

The law officer in LWted States v. 

' * Z D U . S . C . M . A . 1 2 , 4 2 C . ~ ~ . R . 2 0 4  (1970) 
*"19P.S .C .M.A 183,41C.Y.R188 ( 1 9 7 0 ) .  
U 1 9 U S . C M . A . 5 3 9 , 4 Z C . M . R . 1 4 1  (18701. 
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was not per se equivalent to disloyalty. The case was returned 
for  resentencing after B fmding that  Harvey was guilty of a 
lesser included offense. 
4. Flight. 
In United States v. Bucha?~. '~~ defendant was charged with 

robbely and aasault with intent to commit robbery The charges 
arose out of a confrontation between defendant and two fellow 
black soldiers and two white soldiers. The whites testified that  
Buchana's friends had set upon them and that  Buchana ap- 
proached one white with a clenched flst. One white soldier testi- 
fied that  his wallet was removed and the other that  he "believed 
an attempt was made to remove his." Buchana claimed that  the 
fight was precipitated by a racial slur and that  he became in- 
volved solely to help his friends. The evidence indicated "that 
the alleged removal of [the] wallet and the attempted removal of 
[the other] wallet had already occurred by the time the appellant 
tried to help. . , ." There was evidence that  the three blacks 
left the area immediately af ter  the incident occurred. 

Discussing the specific intent to  rob, the law officer instructed: 
"As soon as these acts occurred, the three Negroes, including the 
accused, immediately ran from the scene. Now, this evidence 
would give rise to the fact, would give rise to the inference, 
that  there was a concert of action and B purpose to commit the 
offense of robbery." Reviewing the instruction, the Court of 
Military Appeals noted that  flight from the scene would support 
an inference of guilt as to some offense. However, it observed 
that  the inference "could be drawn for  his offense of assault 
, . . as easily as it could be drawn for his acting in concert with 
others in the commission of robbery or attempted robbery." This 
incorrect statement of the inference required a rwersai  of the 
case. 
5 .  Other Offennes. 

In United States v. Gold.lo' defendant waa charged with deser- 
tion. Evidence introduced to prove intent also suggested that  
Gold had violated a brig regulation. The law officer's failure to 
instruct that  this matter should not be considered was error and 
a reversal was required. 

In L'nitnited States v. 0gden,z"7 defendant was tried and convicted 
of a seven-month AWOL. At  findings defense introduced evidence 

~ 

-'19 U.S.C.M.A. 384,41 C.hl.R. 384 (1910) 
" 1 0 U . S . C . I . A . 6 0 . 4 1 C . M . R 2 5 2 i 1 9 7 0 ) .  
a'20LLS.C.hl.A. IBa,43C.M.R. 33 (1870). 
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of a civilian housebreaking conviction and defendant admitted 
his fraudulent enlistment in the Marine Corps. Since the new 
Manual provisions, which would have allowed admission of this 
evidence, were not in effect, the Court of Military Appeals found 
error in the failure to provide a limiting instruction. 
6 .  Effect  of Guilty Plea. 

entered guilty pleas 
to  some of the charges against him and not guilty pleas to 
others. At  sentence the judge instructed that  a guilty plea may 
be evidence in mitigation. On appellate review it was argued 
that  the judge's instruction implied to the court members that  
a not guilty plea was an aggravating circumstance. The Court 
examined defendant's contentions and found no basis in reality 
for  the assumption that  the members would take such a two-edge 
meaning from the instruction. 
7. Sale of Drugs.  

United States v. Stewart considered the culpability of the 
unwilling drug seller. Defendant wa8 charged with the sale of 
marihuana. He testified that he acted in response to the bidding 
of a CID agent and made no profit from the transaction. This 
contention was vigorously disputed in the CID agent's testimony. 
A requested instruction that  defendant's story, if true, would 
provide a defense was rejected by the court. The Court of Mili- 
tary Appeals reversed. They held that  defendant would not be 
guilty of a sales offense if his account of his conduct was true. 
Further defendant's testimony alone was sufficient to  raise the 
issue and require a sua sponte instruction. 

The defendsnt in United States v. Pmter 

D. ALLOCUTION RIGHTS 
While consistently granting his right to do so, several deci- 

sions of the Court elaborated on the nature of defendant's priv- 
ilege to  speak in his own behalf prior to sentencing. In  United 
States v. Williem,s" defendant did not testify in his o m  behalf. 
On appeal he contended that  he was never advised of his right 
to make a statement prior to sentencing. The Court'found that  
neither statute nor the Manual required the judge to  advise the 
defendant of the right of allmution. However, the Court strongly 
urged that  such a practice be followed. 

Similar results occurred from the similar factual situations 

''ZO U.S.C.M.A. 339, 43 C.M.R. 119 (1971). 
Y20US.C.JI .A.  3W.43 C.M.R. 140 (1971). 
"'20U.SC.M.A.41.42C.JI.R.289 (1910). 
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in United States v. Wilburn.21' and United States v. Taylor.PL1 
Judge Ferguson dissented on the facts in Wilburn. His dissent 
suggested the considerable importance he gives to the allocution 
right. Despite the lack of a specific requirement for judicial 
instruction on MChI, 7 6 c ( 2 ) ,  Judge Ferguson argued tha t  the 
record shall specifically reflect defendant's knowledge and under- 
standing of his allocution right. As with the counsel explanation 
of L'nited States v. Donohew *la and the guilty plea requirements 
of L'nzted States v. CareZ" a silent record would not satisfy 
that requirement. 

E. SENTENCES 
Cnited States v. Walter *I6 resolved the dispute over the maxi- 

mum sentence for the wrongful sale of LSD. The defense claimed 
a two-year maximum for an Article 92 violation of a general order 
prohibiting usage of the drug. The government argued fo r  a 
five-year maximum corresponding to the federal penalty under 
the United States Code. The majority began by noting that 
"the punishment prescribed by the civilian statute i s  generally 
controlling." One exception is where the misconduct is a lemer 
included offense to another offense in the Table of Xaximum 
Punishments or closely related to another Code offense. Neither 
exception was applicable here. The Court then noted a goal of the 
Table of Maximum Punishments i g  to ensure comparable punish- 
ment with civilian offenses. Accordingly, the maximum punish- 
ment wa8 set a t  five years. Judge Ferguson in dissent cited 
NCM, para 27's intent to charge offenses under a specific article 
rather than under Article 134, Here defendant's action was 
clearly in contravention of Article 92. As such a two-year maxi- 
mum punishment was authorized. 

The appropriate sentence a t  rehearing faced the Court in  
Cnited States v. Daruain.*'B Defendant had initially been sen- 
tenced to five months' confinement a t  hard labor and a bad eon- 
duct discharge. On review the proceedings were reversed and . remanded. A t  the rehearing defendant indicated a desire to 
plead guilty to the single charge remaining. The judge informed 
him tha t  upon conviction he could be sentenced to five months' 
confinement a t  hard lsbar and B bad conduct discharge or to one 
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year confinement a t  hard labor without discharge. Defendant 
raised no objection and his guilty plea was accepted. The judge 
then imposed sentence of a bad conduct discharge and confine- 
ment a t  hard labor for five months with credit for time served. 

On appeal i t  was argued that the judge had misadvised as to 
the maximum penalty. The Court rejected this contention. They 
noted that UCMJ 63(b) 's  provision that no sentence a t  rehearing 
could be more severe than the original sentence offered some 
room for interchanging penalties. Given the significance of a 
bad canduct discharge, B aubstitution of seven months' confine- 
ment at hard labor was not held to be excessive. Further if error 
had occurred there was na indication i t  had affected the volun- 
tariness of the plea. 

VII. EXTRAORDISARY RELIEF  

The wide variety of petitions presented on the Court's miscel- 
laneous docket reflected the growth of extraordinary relief in 
the military since the 1966 decision in United States Y. Fn'sch- 
holi.?'. While the Court continued to recognize its extraordinary 
relief powers, actual grants of relief were rare.  A considerable 
percentage of the year'a cases in.olved conditions of confinement. 
The most notable decision was Collier v. Cnited States in which 
the Court divided both as to the result and on the broader ques- 
tion of the Court's juriadiction in extraordinary relief matters. 

Collier had been convicted by general court-martial and ordered 
confined by General Ryan, the convening authority at Camp 
Lejeune, pending appellate review. Collier was taken to the U.S. 
Naval Disciplinary Command a t  Portsmouth, New Hampshire, 
for confinement. There he requested a deferment of confinement 
from the officer exercising general court jurisdiction over the 
Disciplinary Command. This request was granted and Collier was 
promptly shipped back to Camp Lejeune. Shortly after his re- 
turn, General Ryan, citing the Same facts that  led to his initial 
refusal to defer confinement, ordered Collier reconfined. At this 
point the well-traveled marine sought extraordinary relief from 
the Court of Military Appeals. The Court reviewed the legisla- 
tive history of UCDIJ article 5 7 ( d )  authorizing deferment of 
sentence until completion of appellate review. Noting the obvious 
impasse in this case the Court held that General Ryan needed 
something more than a restatement of the original facts to 
rescind the validly issued S e w  Hampshire deferment order. The 
"~lSU.S.C.M.A.15O.36C.~.R.306 11866) 
" ' 1 8 U . S . C . M . A . 5 l l . 4 Z C . M R . 1 1 3 ~ 1 8 7 0 ~ .  
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petition for appropriate relief was p a n t e d  and Collier ordered 
released from custody 

In a vigorous dissent Judge Darden found no relation between 
the legality of petitioner's restraint and the ability of the Court 
of,Military Appeals to entertain a petition for review of his trial 
"at such time a8 that  petition may be ripe for  presentation.'' 
Reviewing the history of All Writs practice in the military, 
Judge Darden contended that  only a limited class of actions were 
subject to extraordinary remedy. The Court of Military Appeals 
has "only powers to prevent that  potential jurisdiction from 
being thwarted, not powers to regulate every step of the pro- 
ceedings by which a case later subject to our review is de- 
veloped." Finding no jurisdictional impediment, Judge Darden 
would have dismissed the petition. Pretrial confinement claims 
failed to  show abuse of discretion by the convening authorit? in 
Homer V. Resorpe (mere fact af special court trial doesn't 
insure lack of confinement), Mitchell v. Laird,2Zo (subsequent 
AWOL offense justifies initial AWOL confinement), and Autry 
V. Hyde,l>' (no abuse in confining charged deserter previously 
removed from Canada). 

Denial of a post trial deferment of sentence was found in 
Green v. Wylk2** The Court reiterated the Collier position that  
deferment lay within the sound discretion of the convening 
authority. Here evidence of defendant's juvenile record as a runa- 
way could be considered in reaching a deferment decision. In 
Lopez v. Resor l Z Q  the Court denied the request for among other 
reasons petitioner's failure to file an appropriate request for de- 
ferment of sentence. 

The Court reaffirmed past practice of refusing to examine 
administrative decisions on a petition for extraordinary relief. 
In Henod  v. Convening Authority:*' the Court found no juris- 
diction to award petitioner a combat decoration. Similarly, in 
Hurt V. Cnited States.l*j the Court was powerless to grant  re. 
quested back pay for a period after expiration of defendant's en- 
listment but prior to the revenal of his court-martial conviction. 

Sumerous requests far  pretrial assistance were also denied by 
the Court. In MacDonald v. Hodson?" the Court did consider the 

-3" 10 u 
"ZOU 
"-3 10 u 
"2OU 
"'21 u 
''4 10 u 
W' 10 u 
*- 10 u 

, 4 2  C.M.R 176 (1070). 
, 4 2  C.M.R. 186 (1670). 
, 42 C.M.R. 184 (1970). 



55 MILITARY LAW REVIEW 

merits of petitioner's claim that he was entitled to a public article 
32 hearing. The Court, however, concluded that the proceeding 
was not a trial and could be held in private. A second Mac- 
Donald,zs- petition requested disqualification of an assistant trial 
counsel for a previous involvement with the defense. The Court 
refused to  grant extraordinary relief relying on the military 
judge to resolve the matter if the case WBS referred to  trial. 

The petitioner in Osborne Y. Bozoman I " *  had no greater success 
in challenging the Article 32 officer's lack of qualifications and 
his improper consideration of evidence. Also found subject to 
normai review was the denial of a continuance motion where a 
new defense counsel had entered the case only two days previously. 

Various war crime8 proceedings also prompted requests for the 
Court's extraordinary relief. Petitioner in Hutson v. Cnited 
States,**' failed in an effort to have the summary court officer 
supply him with investigators. Petitioner Doherty, sought a 
delay of the highly publicized Lieutenant Calley proceedings to 
avoid prejudice to his article 32 hearing. The Court noted that 
na showing of prejudice on the part  of Doherty's hearing of- 
ficer had been shown end denied the petition,lao Access to  the 
Army Peers' Commission Report was denied to petitioner Hen- 
derson,z31 an the ground that no part  of the report had been 
placed in evidence. 

The most imaginative My Lai petition was brought in M e d i m  
v. Resor.-" Medina claimed the existence of a conspiracy to keep 
him from tsstifying 8s a witness in the court-martial of Lieu- 
tenant Calley. He further sought prohihition an referring charges 
against him to court-martial. The Court of Military Appeals 
noted the speculative nature of Medina's claims, stated that the 
calling of witnesses lay in the sound discretion of the trial 
c o u n d  and observed that normai appellate relief could resolve 
Medina's complaints. 

The exceptional case granting extraordinary relief was Petty 
Y. Convenins Charges against Petty had been re- 
ferred to a special court-martial. After Petty had requested the 
presence of witnesses the special court-martial charges were 
withdrawn and the case submitted to an Article 32 investigator. 
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The Court found no justification for the convening authority's 
unusual action and granted the request for prohibition to enjoin 
the Article 52 investigation. Judge Darden in dissent Teaffirmed 
his Collier position that  the Court waq not acting in aid of its 
jurisdiction. Judge Darden noted the irony of tsking extra- 
ordinary action to prevent a general court-martial which might be 
subject to the normal appellate review procesa. 
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Jury Assessment of the Death Penalty: 

McGautkav. Cdifornia, 402 U.S. 183 (1971)‘ 

May 3, 1971, marked another step in the development of civil 
precedenta directly spplicable to  military law. On that  date, the 
Supreme Court of the United States decided MeGautha v. 
California and Crampton v. Ohio,’ holding both that  it was proper 
for the game jury which decided guilt or innocence to decide 
the penalty and that  it was constitutionally permissible for the 
jury to impose the death penalty with no standards to  guide it. 

McGauths and his eo-defendant were charged with committing 
two armed robberies and a murder. At the penalty trial, which 
took place on the day following the conviction and before the 
same jury, the State waived opening, presented evidence of Mc- 
Gautha’s prior felonies, and rested. Both defendants testified in 
their own behalf, each alleging the other had fired the fatal shot. 

LIln this p ~ r t  of the trial the law does not forbid you from being 
influenced by pity for the defendant8 and you may be gavemed by 
mere sentiment and sympathy for the defendants in amiving a t  a 
proper penalty m this ease; however, the law does forbid )mu from 
being governed by mere conjecture, prejudice, public opinion or 
pubiie feeling. 

The defendants in this esse have been found p i l t y  of the oRense 
of murder in the first degree, and i t  is now your duty to determine 
ah ieh  of the penalties provided by law ahovid be imposed on each 
defendant for tha t  offense. Xow in arriving a t  this determination 
you should consider d l  of the evidence received here ~n cavrt  pre- 
sented by the People and defendants throughout the (ria1 before 
th i i  jury. You may also consider all of the eddenee of the eii-  
cumstances surrounding the crime, of each defendant’s background 
and history, and of the facts in aggravation or mitigation of the 
penalty which have been received here in court. Hosever, i t  is not 
eaaentiai t o  your decision tha t  you find mitigating circumstances on 
the m e  hand or evidence I” umavation of the offense OB the orher 

The jury was instructed as fallows: 

_. 
hand. . . 

Nataithstanding facts,  if any, proved in mitigation 01 aggrava- 
tion, in determining which punishment shsii  be inflicted, you are 
entireiy f ree  to act  seeording 10 y o ~ r  own iudgmenr, conscience, and 

‘The apimona expressed are those a i  the author and do not neeeiaariiy 
repreaent those of m y  muernmental  a~eney. 

‘402 U.S. IS3 (19711, 91 S. Ct. 1454, ab7m%w, 70 Csl.2d 770. 462 P.2d 
660 (19691, and 18 Ohio St. 182, 248 N.E.2d 614 (1969). 
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absolute discretion That  verdict mvat eapres2 the individual Opin 
ion of each juror. 
Kow, beyond presenbing the two alternative penalties, the law 

itself provides no standard for  the guidsnee of  the jury in the 
Selection of the penalty, but.  rather,  commits the whole matter of 
determining which of the two penalties ahail be fixed to the judg- 
ment. c~nseience, and absolute discretion of the ju r r .  In the deter- 
mination of tha t  matter,  if the j v l y  does zgree. it mvat be unsnim~ua 
as to whieh of the two  penalties 18 imposed.' 

The jury returned verdicts of life imprisonment for the co- 
defendant and death for  XcGautha. 

Crampton was indicted f a r  the murder of his wife. He pleaded 
not guilty and not guilty by reason of insanity. His guilt and 
punishment, in accord u,ith Ohio practice, were determined in a 
single proceeding. The state's principal witness was a convicted 
felon who had Spent most of the time until shortly before the 
murder with Crampton. The defense called Crampton's mother 
who testified to his childhood problems, his marriages and di- 
vorces, his drug addiction and his undesirable discharge from the 
Navy. The defense also introduced a series of hospital reports 
reflecting Crampton's substantial criminal record, hi8 court-mar- 
tial conviction, the absence of any significant employment record, 
and his claim that the shooting was accidentd8 

The jury wab instructed on the death penalty as follows: 
If you find the defendant guilty of murder ~n the first degree, 

the punishmenl IS death. unless you recommend mercy, in which 
event the punishment 1% impriaonment in the penitentiary during 
iife.' 

It was instructed on its verdict generally: 
You muaf not be infiueneed by any consideration of sympathy or 

prejudice. If is your dvty t o  carefully ueigh the evidence, t o  decide 
sli disputed westrons of fact ,  to apply the instructions of the court  
to lour findings and t o  render your verdict accordingly. In fvlhli ing 
your duty. your efforts must b e t a  arrwe st a just verdict. 

Consider all the evidence and make your finding a i t h  inteiliqence 
and impartiality, and without bias, sympathy, or prejudice, i o  tha t  
the State of Ohio and the defendant will feel tha t  their  ease WBQ 

fairly and impartially t r ied '  

The j u r s  returned B first degree murder verdict without a recom- 
mendation for mercy. 

' 91 6 .  Ct. 1464, 1458 
' Id. at 1460. 
' Id.  at  1461 
' Id 
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The Supreme Court formulated the first issue in the cases in 

We eonaide7 first MeGauths's and Crampron's common claim: tha t  
the absence of s tandards fo guide the jury'g discretion on the pun- 
ishment issue is eonstitutionslly intalerahle. To fit their argyments 
within B constitutional f rame of reference petitioners eontend that  
to leave the jury completely a t  large to impose OF withhold the 
death penalty as it see8 fit is fundamentally i w l e s s  and therefore 
violates the bade command of the Fourteenth Amendment that  no 
Stare shall deprive a persan of his  life without due process of law: 

The Court then proceeded to review the history of the death 
penalty and the efforts to define standards for ita use. I t  noted 
that the "history reveals continual efforts, uniformly unsuccessful, 
to identify before the fact those homicides for which the slayer 
should die." . Among the standards tried and found unsatisfactory 
were ones evaluating "malice aforethought" and "willful, de- 
liberate, and premeditated'' acts. The Court obsemed that juries 
would simply ignore such strictures to  return a verdict correspond- 
ing to its sense of fairness. Accordingly, legislative bodies "adopted 
the method of forthrightly granting juries the discretion which 
they had been experiencing in fact." 

this way: 

The Court then concluded on this issue: 
In light of history, experience, and the present Imitat ions of 

human knowledge, we find it quite impassible to say tha t  committing 
to the untrsmelied diwietion of the ju ry  the power to pronounce 
life or death in capital eases is affensive to anything in the Con- 
atitutmn. The States are entitled to aisnme that  j u r o r ~  confronted 
with the t ru l s  awesome responsibility of decreeing death fo i  a 
fellou human will act with due regard for  the consequences of 
their decision and wii consider a variety of factors, many of 
which wdi have been suggested by the evidence or by the argw 
menta of defense counsel. For a court to attempt to catalog the ap- 
propriate factors  ~n this elusive area could inhibit ra ther  than ex- 
pand the scape of consideration, far no list of ci1cumstance8 would 
ever be ieally complete. The infinite variety of emsee and facets to 
each case r o u i d  make general a tandsrdi  either meaningless "boiler- 
plate" or a statement of the obvious tha t  no j u r y r o u i d  need.' 

On the second question of a unitary trial, the Court held: 
The criminal process, like the rest of the legal aystem, is replete 

Bith S i t u n o n s  r e q u m n ~  the making of difficult judgments as to 
which course fa fallou. . . Although a defendant may have 8. ngh t ,  

'Id. 
' I d .  s t  1462. 
a Id. a t  1463. 
s Id. a t  1467.68. 
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even of ConstltYtmnd dimenaians, to failow whichever course he 
chooses, the Constitution does not by that taken always forbid re- 
quiring him f~ choose. The threshold question is whether eom. 
pelling the election impairs to en appreciable extent any of the 
policies behind the rights involved. Analysis of this case in such 
terms iesds t o  the e ~ n e l ~ ~ i m  that petitioner has failed to make aut 
hie claim of a constitutionel violation in requiring him ta undergo 
B unitary trial" 

In  writing for the Court, Mr.  Justice Harlan (deceased) 
spoke for himself and Justices Burger, Stewart, White and 
Blackmun. The late Mr. Justice Black wrote a separate opinion 
concurring in the result." Justice Douglas and Brennan each wrote 
dissenting opinions and joined the dissenting opinion of the 
other." Justice Marshall joined in both dissents The opinions total 
130 pages in the official reporter, and contain enough material 
digressing from the issues a t  hand to provide commentators with 
material for years. The Court did not have before it, and did not 
decide the constitutionality of the death penalty, through Justice 
Black indicated he thought i t  was  constitutional.'^ The Court has 
before i t  for the beginning of the October 1971 Term several 
casea directly challenging the validity of the death penalty in 
light of the Eighth Amendment8 prohibition of cruel and un- 
usual punishment." We thus have those decision8 to look for- 
ward to. 

The military method of assessment of the death penalty seems 
clearly validated by the MeGautha-Crampton. decision. The Uni- 
form Code of .Military Juatice I' and the Manual for Courts-Martial 
bifurcate the triai permitting the defendant a less awesome 
choice as to whether he will speak or remain silent, thus escaping 
even Justice Douglas' condemnation of "death-oriented" trials. 
The current Manual provides that the determination of a proper 
punishment for an offense rests within the discretion of the court 
subject to the limitations prescribed in the Table of Maximum 
Punishments and by the article violated." The paragraph con- 
cludes: "To the extent that  punishment is discretionary, the 
sentence should provide a legal, appropriate, and adequate 

Id. at 1470 
Id.  at 1476. 
Id.  a t  1477. 1481. 

'Id. at 147677 .  
"Sss. e.#. ,  Aikena Y. California, SI S. Ct. 2280 (1971); Furman Y. Georgla. 

81 St Ct. 2252 (1911) ;  Jackson Y. Georgia. 91 S Ct. 2287 (1871). 
"The Code IS codified at 10 U.S.C. 86 801-940 (SCIP. V 1970) 
"DIANUAL r n ~  COURTS-YARTIV. U P ~ D  STATES, i s m  (REV. EDITION), 

[hereafter cited as MCY, 1989 (REV.)],  eh. XXV.  
"Id. at para. 76a(l). 
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punishment." I' The following paragraph requires a court-mar- 
tial with members to be instructed on punishment: 

Before 8. court-martial e l o ~ e s  to deliberate and vote on the 
sentence, the military judge, or the president of B special court t -  
martial m t h o u t  a military judge, must give appropriate instrue- 
tions an the punishment, to include B atntement of the maximum a". 
thorized punishment r h i e h  may he lmpoaed. The instructions should 
be tailored to flt the facts and circumstances of the individual ease 
and should fully inform the membeis of the court-martial on their  
sole responsibility for selecting m appropriate gentenee and tha t  the 
court-martial may consider d l  mat ters  m extenuation and mitiga- 
tion 8s well ai  those in aggravation, whether introduced before or 
af ter  the findings: evidence admitted as to the background and ehar- 
Betel of  the aeeuaed: and the repvtation OT record of the seeused 
in the a e ~ i e e  far  good conduct, efficiency, fidelity, courage, bravery, 
or other trsirs of goad character." 

Thus the members of the military court are given the same 
unfettered discretion in sentencing, with the same type of un- 
structured reference to their conscience a8 was given the Cramp- 
ton jury by Ohio in a very few words or the McGautha jury by 
California in a much longer statement. The only basic difference 
in the procedures (other than Ohio's unitary trial) in the two 
states examined and the military is that  in the military the num- 
bers who must concur in the sentence increases as the seventy 
of the punishment increases. As prescribed by the Code sentences 
of 10 years confinement or less require B 2 /3  majority, sentences 
of confinement in excess of 10 years require 3/4 of the members 
to a c e e ,  and death sentences require the concurrence of all of the 
members.2Y California, explicitly, and Ohio, by implication, re- 
quired unanimity on either a life or death sentence. Thus, the 
military change in the required percentages may work as some 
deterrent to the imposition of the death penalty. The constitu- 
tional validation of the California and Ohio death sentence proce- 
dures thus clearly also validates the similar procedures in the 
military. 

Sow we are left to wonder whether the Court, by its June 28, 
1971, decisions setting aside some 30 death sentences,*' gave 
Some further intimation of what i t  will do next in this &rea. The 

"Id. 
'"Id. a t p a r a .  l B b ( 1 ) .  
'Urnform Code of Militan. Justice, art .  62. 
B'Leaumg approximately 120 espitai eases on its docket, including mme 

direct challenges to the death penalty on which i t  granted certiorsii the same 
day. See, e.#., Aikena 11. California, 81 S.Ct. 2280; Furman Y. Georgia, 91 
S . C I  2 2 8 2 ;  Jackson ~ j .  Georgia, 81 S.Ct. 2287. 
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Court, in each of its memorandum opinions 1s cited either Withe?- 
8 p o m  Y. I l l i n ~ k , * ~  holding that individuals with scruples against 
the death penalty cannot be automatically kept off juries, or 
United States V. Jaek~on ,~ '  holding that a provision permitting only 
a jury to impose a death sentence was constitutionally invalid 
a8 impinging on the right to jury trial and encouraging in- 
crimination by a guilty plea to insure continued life.*j 

Whatever constitutional validation of the death penalty or its 
mode of assessment that  we have received or are about to re- 
ceive from the Supreme Court, De may be sure that  the policy 
of the imposition of the penalty will continue to be a matter of 
concern and discussion. N o  executions have taken place in the 
United States since June of 1961 because of stays granted by 
lower courts pending dwision of test c a m  by the Supreme Court. 
The matter has been studied by groups ranging from organiza- 
tions formed specifically to fight the death penalty to Sational 
and Royal Commissions.si As legal technicians, we are assured 
by MeGautha t ha t  our  procedures are correct. As professional8 
forecasting national policy in this area, we might well ad- 
vise our clients that  some change is possible. 

BENJAMIN WALL** 

OAdams 2.. Washington, 91 S.Ct. 2278; Mathis II. N e r  Jersey, 9 1  S.Ct. 
2277; Funieello 9. New Jersey, 81 S.Ct. 2278; Childs Y .  North Carolina, 81 
S.Ct. 2278: Mathis Y. Alabama, 91 S.Ct. 2278; Speck v.  Illinois. 9 1  S.Ct. 
2279; Segura 2). Patterson, 91 S.Ct. 2280;  Whan Y .  Texas. 91 S.Ct. 2281; 
Duplessis L.. Louisiana, 81 S.Ct. 2282: Jaggers Y. Kentucky, 81 S.Ct. 2282; 
Aiken 8.  Washington. 9 1  S.CL 2283; Wheat P. Washinpton, 91 S.Ct. 2288: 
Atkinaon v. XYorth Carolina, 91 S.Ct. 2288: Prue t t  II. Ohio, 91 S.Ct. 2284: 
Quntona 9. Texas, 91 S.Ct., 2284; Wiggleaworth Y Ohio, 91 S.Ct. 2284; 
Hunter Y. Tennessee, 91 S.Ct. 2986 (4 cares) : Crain II. Beto, 81 S.Ct. 2286: 
Wilson 9. Florida, 81 S.Ct. 2286: Pemberton Y.  Ohm, 91 S.Ct. 2287; Hill Y .  
North Carolina. 91 S.Ct 2287; Lsdetto 9. hlansaehusetts. 9 1  S.Ct. 2288: 
Roaebora V. North Carolina, 91 S.Ct. 2289; Turner Y. Texas, 9 1  S.Ct. 2288; 
Williams v. North Carolma, 9 1  S.Ct. 2280; Bennett U. Iilmair, 91  S.CI. 2280; 
Sovdera Y .  North Carolina, 91 S.Ct. 2290; Tajm 9. Illinoln. 91 S.Ct, 2291: 
Theman Y. Luke, 9 1  S.CI. 2291; Harris v .  Teras, 91 S.Ct. 2291: Atkinean L. 
North Carolina, 91 S.CL 2292 
"391 U.S. 510 (1968) 
"390U.S.570 (1868). 
"For the benefit of  those aha like to speculate on the votes af individual 

justices, we note tha t  hlr. Juntiee Stewart ,  with the majority in >IeGaurha, 
wrote the majont )  q l n i o n i  in both 1Y)therspoon and Jackson. 

E.0,  CALM or Citizeni Against Legshred Murder,  Ine. 
'. E.8.. National Commission on Reform of Federal  Criminal Laws, Fmal 

Report (1971).  and Report a i  Royal Comrnis~ion on Capital Punishment, 
1948-1813. 

'*LTC, USAF, Member, Wall & Wintrouh, Attorneys at  Law, Omaha, 
Nebrsaka. 
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Destroy o r  Die: The True Story of Wai, Martin Gershen, 
Arlington House, 1971; 

M y  Lad 4, Seymour Hersh, Random House, 1970: 

McCann & Geoghegan, 1910 
One Morning in the War, Richard Hammer. Coward, 

The My Lai tragedy has been the subject of several books, the 
most reeent of which is Destroy OT Die, by Martin Gershen. 
Earlier accounts include My Lai 4, by Seymour Hersh, who 
first brought reports of the killings a t  My Lai to the public's 
attention, and One Morning in the War, by Richard Hammer, 
which seta forth the thesis that  the ill-famed aoldiers of Charlie 
Company attacked the wrong target on 16 March 1968. The events 
described are  basically the same in all three versions, although 
the particular philosophical bent of each author colors the reader's 
reaction to the so-called M y  Lai massacre. 

Seymour Hersh's "report on the massacre and its aftermath," 
contained in My Lai 4, won several awards for the scope of its 
coverage, and remains perhaps the most revealing book a8 to 
actual events. The author draws his facts from interviews with 
manv of those who were present a t  My Lai. His interviews 
resuit not only from his ambitious pursuit of the veterans of 
Charlie Company's assault, but also from their statements given 
during the Army's several investigations. ,My Lai 4 is best when 
the participants themselves speak of the horrors of the day. The 
author's narrative adds little to their grim pictures. I t  should be 
noted, however, that  many of the ugly facts recounted by witnes- 
ses were modified to some degree in their later testimony a t  the 
various My Lai trials. Much of ,My h i  4 is devoted to  what oc- 
curred after the incident, but before the trials of those accused 
remaining in the Army, leaving an incomdete picture of the 
aftermath. Another weak point is the author's relieace on frag- 
mented news accounts and speculative reporting to fill out his 
story .  The reader senses that  the author has a certain fascina- 
tion with things military but lacks a proper background to grasp 
their meanings with a8surance. My Lai 4 must be read with an 
awmeness that  while its revelations largely retain their initial 
validity, they hang together in a loose and incomplete manner 
because of the author's rush to get them into print. 

Richard Hammer is the most literate and readable analyst of the 
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My Lai incident. His best contribution to the history of this 
most grievous experience of the Army in Vietnam is not One 
Morning in the War but rather his new book on the Calley trial. 
One Morning in the War is valuable nonetheless for its compas- 
sionate insight into problems of the Vietnam conflict generally. 
His theme that  the troops assaulting My Lai were attacking the 
wrong village is based mostly on armchair fictionalizing and is 
not borne out by the testimony of the staff officers responsible for 
the planning and execution of the operation which encompassed 
the fatal events a t  My Lai. The author of One Morning in the 
War repeats essentially the same tragic tales told in My Lai 4 
but he keeps them in perspective, remarking at one point that  
"In the heat and the passion of that  morning, it is almost impos- 
sible to know who is telling the real t ruth about any of the events 
o r  any of the people, or if there is even any real truth." The 
wisdom of this observation was seen in  the Army's difficulty in 
prosecuting the My Lai cases. I t  i s  unfortunate that  One 
iMornino i n  the War is predicated as an incorrect premise, for  it 
Is by f a r  the best writing on the subject. 

Deetroy 01 Die by Martin Gershen purports by subtitle to be 
"the true story of My Lai". Instead of shedding any light on 
what happened, it adds only a confusing apology for  the already 
well-documented murderous behavior of a fa i r  number of Amen. 
can soldiers a t  My Lai. The author makes a well intentioned at. 
tempt to explain the sickness and frustration experienced by the 
men of Charlie Company in t h e  weeks preceding the combat 89- 

sault, but fails in the end to  stir .a genuine sympathy for those 
who participated in the slaughter. His portrait of the personali- 
ties who comprised Charlie Company is sufficiently vivid but 
somehow does not enable the reader to understand the madness 
which overtook the company a t  My Lai. Perhaps the worst aspect 
of Destroy o r  Die i s  not the author's futile grappling for justi- 
fiable motivations in the brutal acts which occurred, but his 
carelessmas in assembling the supporting facts. While his criti- 
cisms of Hersh's and Hammer's theories may be partially sus- 
tained, the author of Destroy o r  Die himself resorts to senseless 
sensationalism, inaccurate information and incomplete facts to 
carry out his rationalizations. In brief, the hook is bad, so bad 
that neither its hard cover nor promising subtitle can 8ave it from 
being a waste of time and money for  the intelligent reader. 

I t  is impossible, in spite of d l  the gruesome facts which have 
surfaced about My h i ,  to obtain a comprehensive understanding 
of what happened and why. My hi 4 ,  One Morning in the War 
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and even Destroy o r  Die, provide some glimpses into the subject 
in general, but the total implications found in the tragic hor- 
rors of that  day in March 1968 may never be realized. These 
books do, however, contribute some appreciation of the events at 
My h i  and their repercussions. For  this reason they should be 
considered by anyone concerned with the nature of men's mad- 
ness in the cauldron of the Vietnam war. 

CAPTAIN NORMAN G. COOPER' 

Homosexuals and the Military: A Study of Less than X o w a b l e  
Diecharge 

by Colin J. Williams and Martin S. Weinberg, 
H a m e r  & Row, 1971. 

This seems to be the year for  the Gay Liberation Movement. 
Books and movies dealing with the once taboo subject of homc- 
sexuality are  appearing with increasing frequency on today's 
scene. One of these works, HonosezuaLs and the Militan!, by 
Colin J. Williams and Martin S. Weinberg of the Kinsey Institute 
for Sex Research, incorporates this present popular theme with 
another-the United States Military estabiiahment. From its 
formidable title, it  was expected that  the authors would remove 
the scales from our eyes concerning a subject which has been a 
problem in the military for  .decades; that  they would answer 
the question what causes and why is there homosexuality; or that  
they would offer valid prescriptions for  dealing with and treating 
homosexuals baaed upon their research. Contrary to expecta- 
tions, the book accomplished none of these. 

The authors have attempted to examine the labeling of per. 
sons a s  "deviants" and "undesirable" through the use of less than 
honorable discharges by the military and the later effect this 
iabei has on the homosexual. Two central questions guided their 
research into these areas: 

1. What are the processes whereby a person comes to be labeled 
homosexual by military authorities? To what extent does hie OW" 

behavior contribute to his being iabeled? 
2. What ere the eonsequenees of being Offieialiy labeled, of leaving 
the military with a less than honorable discharge? What am the 
effeets upon a person's perception of himself and othen once he 
has been adjvdsd "undesirable"? What are the eonsequences re- 
garding his life chances, his deviant career, and his relationship 
to the conventional world? 

'Member, 20th Advanced Class, The Judge Advoeate General's Schmi. 
Captain Cwper served 88 defense counsel in s v e r a i  eaiei arising out of the 
My Lni Incident. The views expressed here PR solely his o m .  
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The method used by the authors involves a comparison between 
a group of homosexual men who reqived honorable discharges 
from the armed service8 and a comparable group who received 
less than honorable discharges. I t  i s  based upon questionnaires 
and interviews with members of two prominent homophile or- 
ganizations, the hhttaehine Society of New York and the Society 
for Individual Rights ( S I R . )  in San Francisco. In addition to the 
data collected by the authors themselves, they have utilized data 
from a "more general" study of 458 Chicago homosexuals carried 
out by the Institute for Sex Research in 1967. 

In answer to the first question, the authors discovered that the 
less than honorably discharged group usually came to the at- 
tention of military authorities in one of three waya: those indi- 
viduals being informed u p ~ n  directly or indirectly; the individuals 
voluntarily admitting they were homosexuals; or the specific in- 
discretions of such individuals. In drawing their comparison, the 
authors found that the less than honorably discharged group 
experienced higher frequencies of homosexual sea a t  the time of 
their induction: engaged in more frequent homosexual sex while 
in the military: and were more likely to report having other 
servicemen as their u % u d  ~exus l  partners during their period 
of service. From a practical standpoint, this information may be 
of benefit to the military lawyer in understanding the ways in 
which a homosexual may contribute to effecting his own dis- 
charge, but i t  is doubtful whether it would be of much use in 
prosecuting or defending a h a r d  action. 

While the authors admit that  the discovery af homosexuals did 
exhibit certain patterns, and did not necessarily invalve arbitrary 
selection proeedures by the military, they thereafter undertake to 
comment adversely upon the policy, attitudes and administra- 
tive procedures of the military subsequent to identification of the 
individual 88 a homosexual. However, i t  is the reviewer's opinion 
that this is a relevant subject which the authors do not adequately 
illuminate. Initially, in their review of administrative procedures 
from 1940 to the present time, they neglect to mention the fact 
that  Army Regulation 635-89 has been superseded by Change 8 to 
Army Regulation 635-212. While this may be small inaccuracy, 
i t  is believed that B bwk published in 1971 should refleet pre'sent 
procedures. Today, individuals being eliminated for homosexuality 
are given the Same rights and alternatives 8s any other member 
who is found to be unfit far further military service. 

Rather than suggest alternatives or revisions to present policy 
and procedures, the authors simply join in the present fashionable 
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criticism of the military establishment. They cite cases of alleged 
coercive interrogation by militaly investigators, complicity by 
chaplains and psychiatrists, and alleged unconstitutional ad- 
ministrative procedures to force an individual into an undesira- 
ble discharge. These ca8ea are tca abridged and opinionated tn 
be of much use to the military lawyer. They have been re- 
counted by members of militant homophile organizations and may 
well be exaggerated. Even the authors were forced to admit that  
in their research they found na caws of "people who demanded 
their rights and really made fight of it." This supports the 
reviewer's experiences which indicate that  individuals recam- 
mended for elimination for homosexuality uwally seek discharge 
rather than request a board hearing. 

What the authors neglect to emphasize is the fairness of ad- 
ministrative elimination proceedings. This is so even though they 
unequivocally state t ha t :  "iilembers of our sample did not appear 
to have suffered from a 'bum rap; in that, regardless of the 
propriety of these rules, they had engaged in a type of behavior 
which, as members of a certain social system, was expressly 
proscribed." Present Army regulations which authorize the dis- 
charge of homosexuals with an undesirable discharge require the 
service member to be advised fully in writing of the reason8 for  
discharge. With the assistance of counsel, he may demand a 
board and/or submit any rebuttal or mitigation he desires. Only 
after a rwiew of the c a e ,  to include anything submitted by the 
member, by all intermediate commanders is the case referred tn 
the general court-martial convening authority. He may disapprove 
the request for discharge or convene a board to hear the case. If 
a board is convened, which must be done if requested, the re- 
8pDndent i s  represented by a military lawyer, and he may hire 
civilian counsel should he desire. He may challenge board members 
for cause: request witnesses, who will be produced if reasonably 
available; submit any statements or depositions he desires; testify 
if he desires: and cross-examine any witnesses presented by the 
Government. When possible, Government witnesses will appear 
before the board in person. If personal appearance is not feasible, 
the respondent is given notice of the intended use of a statement 
of an absent witness and afforded the opportunity to  meet adverse 
allegations. The respondent is entitled to be present a t  all open 
aessiona of the board. Further, the convening authority can 
neither increase the severity or the character of discharge recom- 
mended by the board, nor order discharge if the h a r d  recom- 
mended retention. He may, however, ameliorate any board recorn- 
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mendation. Finally, there are remlatory prohibitions against ad! 
ministrative double jeopardy. The rights and safeguards afforded 
a military respondent under administrative discharge proceedings 
fully satisfy the requirements of the Administrative Procedure 
Act. 

I t  should be recognized that the Army does not eliminate indi- 
viduals with an undesirable discharge merely because they are 
homosexuals. The regulation requires tha t  consideration for eli- 
mination action which could lead to an undesirable discharge be 
given only in cases involving overt homosexual acts during the 
individual's military service. These are the same acts of 8exqal 
perversion for which an individual could be charged, tried, con- 
victed and incarcerated in most civil jurisdictions. This is B fact 
that the authors have chosen to ignore. 

In answer to their second question, the authors adequately de- 
veloped the effects of the types of discharges issued in homo- 
sexual cases, comparing members receiving honorable discharges 
with those who received other than honorable discharges. The 
authors looked for two main effects in answering this question. 
The first, labeled subjective. involved the manner in which the 
"deviant" typified himself and others as a result of being of. 
ficially labeled "undesirable." The second, labeled objective ef- 
fects, involving the homosexual's behavior and the extent and 
nature of hi8 social relationships subsequent to discharge. Con- 
trary to expectations, they found no significant differences between 
the two groups other than employment discrimination, feelings of 
injustice and self-contempt, and fear that  their deviance would be 
known by others due to the receipt af an undesirable discharge. 
Of course, these effects are normally felt by any individual who 
has received a discharge under less than honorable conditions. 
Even these disadvantages were not found to have existed for an 
extended period af time. 

All in all, I found this book lacking in the degree of excellence 
and unbiased research normally found in the Kinsey studies. A 
typical example of the author's emotional approach to the problem 
may be found in the closing comment of their Epilogue: "The 
automatic use of less than honorable discharges in the militarp'a 
disposition of homosexuals is in our eyes immoral": this, despite 
their inability to fmd significant distinctions between the ulti- 
mate effect of less than honorable discharges and honorable dis- 
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charges on former service members. The ~ea le s  remain, the ques- 
tions go unanswered, and the prescriptions go unfilled. 

CAPTAIN NORMAN GOLDBERG, JAGC" 

*Admmirtmtive Law Dluision. Omce of The Judge Advocate General. The 
opinions expressed are chore of the author and d o  not neeesaarlls rewiresent 
the views of sns government agents. 
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