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I. ISTRODLCITOX 

Jumce IVilliam 0. Douglas. rpeaking for a majority of rhe Unired 
States Supreme Court in the landmark decision of O'Callihni v. 
P n k n . '  stated that "courts-marnal as an instirution a r e  smgularl? 
inept in dealing u i th  the nice subtleties of constitutional law."' and 
rhat while a ''civilian trial . . . 1s held m an atmosphere conducive to 
the protection of individual rights, , , a military trial is marked b! 
the age-old maniferr destiny af retributive j u s t ~ e . ' '  These state- 
ments hare apparently been accepted as factual by some cnmnienta- 
tors and quoted in support of the proposition that the m l m r y  crim- 
inal p r i c e  process should be subjecr to close scrutiny by  the federal 
judiciar) .' T h e  federal courts. however. including rhe Supreme 
Court. hare hstorically taken a "hands-off" attitude t o 2  ard milltar! 
tribunals It 1s the purpose of this paper to trace the development of  
civilian judicial review of criminal justice m rhe armed forces with 
a view toward determining whether such review should be expanded 
01 limited and 9 hether the system of review which exists at  presenr 
should be changed. 

Based upon the premise that 1t is impossible to fully understand 
the current law without reference ro its hatory, an effort v i l l  be 
made m the first pan  of this paper ro discuss the aiailabhty. method. 
and scope of civilian rcviem oi m h r > -  J U S ~ I C C  from an historical 
standpoint. Since the law adopted h>- the founders of this nation 
for rhe government of our armed forces was based upon the  mhrar! 
1 2 i  of Great it seems appropriate to begin w r h  a discussion 
of the relationship of the common law courts to  the milirary and 
naval courts-martial of England during the eighteenth century 
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11. HISTORICAL DEVELOPUENT 
A .  EARLY H / S T O R Y  

1 .  England 
The  idea that the decisions of military tribunals should be subject 

to civilian reriew 1s not a new one in Anglo-American law. Black- 
stone in his Connnentmies on the Laws of England states: 

f \ l l ore  rigaraur merhodi were pur I" use for the rasing of i m i e s  md 
rhe due drrciplinr of the roldiery which i c e  CD be looked upon only ss 
temporiry ~ x c ~ e s ~ e n ~ e i  of the x ~ e ,  and not 8s m y  part of the p~rmaninr 
md pcrpcmd hws o i  rhe kingdom. For m ~ t d  leu_, uhrch IS bully upon 
no settled pmcipler. but 13 snrirely ubitrsry ~n 11s dsciiianr, 15, I S  Sir 
\larrhew Hde obirriei, ~n frurh 2nd c e d q  no liu, bur iorncrhing ~ n -  
dulgrd rather than illaued I S  e lew.7 

Blackrtone goes on to discuss the case of the Earl of Lancaster. who 
was tried under martial law m 1 3 2 1  and whose case was reverred 
some five years later because he had been tried ~n time of peace.8 
Nevertheless, Blackitone recognized the king as the first in military 
command and stated that he had the sole power of raising mzd reg;- 
laring fleets and XVhile he lamented the fact that Parliament 
had, by its annual mutiny act~, '~sanctioned the trial by court-martial 
in time of peace of members of the standing army, Blackitone also 
recognized the almost absolute power of the Crown with reeard to 
military offenses?' It is nor surprising, therefore, that few ca&s can 
be found in which the decisions of courts-mania1 were subjected to  
the scrutiny af the common law couns. It is clear that direct review 
mar nowhere provided. 

In 17?4 Lord Xlanrfield. In his opinion in the case of Mostyn v. 
F.zbrigar,'2 made reference to a case in which the Court of King's 
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Bench airarded damages co a plaintiff who had been punished by  d 
c o u r t - n i m i d '  One Stephen Canning. a carpenter 111 rhe Ofice a i  
Ordnance a t  Gibraltar. v a s  apparent!\- tried b\ a garrison court- 

m i a l  actin? under the authoricy of <he goiernor  of Gibralrar .\$ 

result of LIS sentence he a a s  imprisoned. gnen three lhundred 
shes. and deported. In 1-18 he sought redress m an m i o n  for 

tre,piss a o m s r  rhe governor. v h o  had approled the sentence l t  
ii ai the o F m m  of  rhe  Court of Kino's Bench that rhe courr-~iidrrial 
in quesrion lacked jurisdiction to  rry%unnmg. as he  was not sublecr 
io militarv Iaa Thf ]ur) awarded a substantial ium as damages? 

T h e  leadin? elghreenth century author in the f ield of mhtar!  
relates r h e  cast of one Lieutenant Fr!e who was caniicred b\ 

,I ~ o ~ r t - m r t i d l  based upon same depormoni of persons u!ioin h e  
IT as not pernimed to confront  He u ,IS ienrenced to confinemem 
v l i i c l i  v a s  l a te r  remitted. bur he broughr an  action i i  

nonerheleis. Unlihe Stephen Cunning's m i o n ,  Frye's 
m e  for  false lmprmmrnenr and u a i  brought not against 
n h o  approied the  sentence bur dgainit the president of t h e  COUII- 

111amal.  \ lore  sqnhcantl>-. Fr)c ' r  action was based not upon a lack 
i,f i m s d m m  b;t upon the  errmeom admission of  certain evidence. 
Subrmnrlal damaees were auarded and t h e  Court of Co~iinian Plea5 
tndlcared rhat F;!-e could sue the orher members of the COUIC- 

IliUtlal. 
Srephen .\d>el'  and  other authors of the period asserted tha t  the 

~ ~ n i n i o n  lm courts could m u e  writs of prohibirian to preient rhe 
eyecurlon of sentences o f  cowts-niartial which acted be!-ond their 
iurlsdicrion and could issue umrs of error or c e n i o ~ m  p r  as (hey 
could t o  correct )udeinents of orher inferior courts'. In 1-91. huo.  

4 
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ever. a case was decided in the Court of Common Pleas which is 
cited by modern authors for the proposition that the inquiry of com- 
mon Ian courts into court-marnal proceedings was limited t o  the 
question of lumdicnon.'@ One Samuel Grant u a s  convicted by a 
eeneral court-martial of being instrumental ~n enlisting two  men 
;"to the s e n m  of the E m  India Cornpan)- knowing that they were 
soldiers. and he u a s  sentenced to be reduced in rank and pay and t o  
receive one thousand lashes.?" He sought a writ of prohibition to 
prevent the execution of the sentence. claiming that he was not a 
soldier and was not subject to the lurisdicrion of the court-martial.21 
Lord Laughborough m his opinion in Grmr v.  Gouid dxussed the 
relationship berueen courts-martial and the common l a u  courts 
''Nard courts marrial. military courts martial, courts of admiralty. 
courts of prize. are al l  liable to rhe controlling authority which the 
courts of \Vestminster Hall hate from time t o  time exercised for 
the purpose of prexenring them from exceeding the jurisdiction 
giren to them: r h e  general ground af prohibition, being an excess 
of lurisdiction when they assume a power to act in matters not within 
their cognizance." 9z  He went on to say, "!t does not occur to me 
that there is any other [ground] that can be stated, upon which the 
courts of \Testmmiter Hall can interfere in rhe proceedings of other 
courts, where the matter is clearlv u-chin their jurisdiction. . . . It 
cannot be a foundation for a proh;binon, that ~n the exercise of their 
jurisdiction t h e  court has acted erroneously."23 The  factual issue 
of his amenabdir) to military law was resolved against Grant. and the 
writ of prohibition w a s  nor 
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Le8  than ten ! e m  after Lord Louehboroueh delivered his opinion 
in Gi-rim i'. Gaiild i t  became c I c .~  thar the scope of rei iew would be 
smildrI\- limited In cases involi me applmtlons for o ther  prerogmr e 
ivms including t h e  writ of haben;corpur.>' In the case of The Ktvg 
i'. Sziddis'' I[ v d s  argued that t h e  sentence of a caurr-martial a a i  
required to conform co the sentence aurhorlred by the lax, of Eng- 
land for iinidar offenses. In support of t h e  argument counsel cited 
rhe case of one of the alleged murmeers of His  \ I s p v ' s  Ship Bounty 
ii ho v a s  e i  entual ls  dlsckdreed from m p r m n m e n r  &r "rhe opn-  
ion of [he Judges a d s  raken;a-ha all reported aoainsr the legah? of 
the  sentence an the m o u n d  of the rqecrionaf leGl  eiidence." 2-  T h a r  
case, hoverer .  didmnnor involve an  attack on the court-mama1 b\- 
means of a prerogmr-e vnt.'. In an? event, ~n the Saddir case three 
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judges of the Court of King's Bench were of the opinion that on a 
return to a w i t  of habeas corpus it was sufficient ro show that the 
prisoner was held under the sentence of a "court of competent juris- 
diction to inquire into rhe offence, and with p m e r  to inflict such a 
punishment." 28 

In  summary, during the eighteenth century, when the military 
forces of England were subject to l a w  which farmed the basis for 
those adopted for the government of the Cnited States militarv,3' 
civilian judicial revien- of courts-martial was very limited. It appiars 
thar rerieir could he had either after the sentence had been served 
or before it became effective. The  method of seekin reiiem de- 
pended upon the time at  which it was sought and the refef a\.ailable. 
l i t e r  a sentence had been served, an action at lam for damages against 
3 member of the court-martial or other official who had a part in 
ordering the sentence executed was apparenrlv the only remedy 
asadable. Considering the seventy of the sentences a i  courts-martial 
during that period, such a reviem mas obviously of limited value. 

Before a sentence w a s  effectuated by the official responsible for 
doinp so, two methods of review were possible, but onlv one a a s  
available as a matter of right. The  King or his represent& could 
be petitioned in the hope thar the Kmg would seek an opinion af 
his judges as to the legality of the but it IS clear that 
such a ret-iew was entirely within the King's discretion. The other 
alternative mas to seek to prevent the responsible official from arder- 
ing the sentence executed by means of a prerogative writ such as 
prohibition or habeas corpus. 

It seems evident that the prerogatiTe w i t s  afforded the only truly 
effective method of review of military rribunals, and yer that ef- 
fecriveness was se~e re ly  limited by rhe scope of review permitted. 
1-otwithstanding the fact that some eighteenth century aurhorr be- 
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lieved that a broader scape of r e i l e u  M A S  allowed."' I t  nau  seem\ 
clear that when reiiew niai ioughr b r  means of a prerooatire w n .  
Its scope w a r  limited to the issue of u'hether the rrlhunalrn questLon 
exceeded its jurisdiction." This limitation 2s to  scope does not ap- 
pear to hare existed in the other methods of ~ e i i e n  described." 

2 .  L'mted Stater 

T h e  earliest cases In the Cmred Stares in  which the decisions 3f 

~ ~ u r t s - n i a r t i a l  were arracked uere  ve r r  s d a r  ro the earliest 
eighteenth cenrurj- cases m England in t e k  o f  rhe method used T o  
obtain r e i i e w  One of the first federal cases decided in this counrn 
on the subject was Wire 1 1 F ' i t l h ~ ~ ~  an action of r r e i p s  again& 
an official charged uirh the dutv of collecting finer. The  plaintiff 
had been sentenced b!. a court-&rial to pay a fine bur claimed t h a t  
the court lacked jurisdicrion because he \vas not lawfull>- enrolled in 
rhe miliria.  T h e  United States Supreme Court. in an opinion ah ich  
rurned upon the c o n i t i ~ ~ t i o n  of a law which exmpted  terrain classes 
of persons from militia durv. held rhar the court-martial clearh 
lacked prisdicrion and that &s decision. rherefore. did not prore& 
the official u h o  sought to enforce it from an action for damages3' 

In rhe next signiticanr case m ~ o l v i n ~ .  an action against an official 
which reached the Supreme Court, a enired StateFdrpury marshal 

elief from the ludgmenr of a s t a t e  court m an action of IC- 
The marshal had seized cer tm properr\- of t h e  plaintiff ~n 

on of a fine levied by a ~ourt-niar t ia l  T h e  Cuurr found that 
t-martial n 2s propcrlv orgsn:zed under a congreisional en- 

actment and .  therefore, had 1" tion t o  rr! t h e  plaintiff The 
opinion of \li  Justice Srory m d  d tha t  the scope of the mquiry 
a-as l ~ m m d .  "[Some of the ren "8 lSSlleSI are pruperly matrer, 
of defence [sic] before rhe Court \ h m d  and its sentence being 
upon a suhiecr wrhm its lunrdicrmn. IS conclusive. . . . " "  S o t  until 
1 8 x 7 .  houeier.  viere rhe status of  couns-mamal and the scape of 
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review of thelr decisions in actions for damages fully discussed by 
the Supreme Court. In the case of Dyner c. Hoowe? the Court 
stated that "Congress has the power to provide for the trial and 
punishment of military and naval offences In the manner . . . prac- 
ticed by ciwhzed nations, and . . . the power to do so is given with- 
out ~ n v  connection between it and the Id article of the Constirutian 
defining the judicial power of the United Stater; indeed , , , the two 
powers are entirely independenr of each There war no 
question as t o  the naval court's jurisdiction over the person of the 
plaintiff, bar it was claimed that it had no jurisdiction to  comict him 
of an offense different from the one charged. The  Court went an 
to say: "\Vhen confirmed, [a court-martial sentence] is altogether 
beyond the jurisdiction or inquiry of any civil tribunal whatever, 
unless it shall be in a case which the court had not jurisdiction over 
the ntbject-7natfm or charge, or one in which, having jurisdiction 
over the subject-matter, it has failed to observe the rules prescribed 
by the starute for its exercise."" 

About t u o  years before the Supreme Court handed down the 
opinion in D y h  z.. Hooim the Circuit Court for the District of 
Columbia had occasion to decide one of the earliest reported cases in 
which the "Great \Vrit of Habeas Corpus" was used t o  seek review 
of the proceedings of a court-martial. Four prisoners in the District 
of Columbia penitentiary who had been cried by  naval courts-martial 
and sentenced to confinement sought writs of habeas corpus. con- 
tendmg char they had not been convicted of offenses punishable by 
imprisonment at hard Idbor." In remanding the prisoners to custodv 
the coun  painted out  that it could not look beyond the record & 
act as a court of error because the law had placed such prisdiction 
beyond its About ten years later, the Supreme Coun  had 
occasion to consider for the first rime a case involving the writ of 
habeas corpus as a method of seeking pdicial review of the proceed- 
in- of a militaiv tribunal. .A citizen of Indiana who war nor a mem- 
b& of the armhd forces of the L'nited Stares was tried by a military 
commission4* during the Civil TVar for conspiracy againrr the god- 

8961 U S .  120Hoa.) 63 ( l S 3 7 ) .  
<old  21 79. 

4llnreBiddlr. lOF.Cs.965 ( S o  18216ilC.CDC. 1855) .  
4 8  I d .  
U A  miliriry i~mnmsion  15 8 r r rbund nhich 1s eirrbliihed to rdminirrcr )YS I~CE 

u h c n  m d n m  farces are charged with the duty of ereiciiing the judicial iuncrmn 
o f  goi-ernmenr ~n e a b r  i o r q n  or domestic m r m q  11 13 similir 10 8 cmrr. 

0 

A1 Id.  a t  S I  I l I d l C I  >" O"g>"d) .  
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ernment, inciting msurre~t ion,  and orher similar offenses?' He uai 
conricted and sentenced to death bur petitioned the Circuit Courr 
for Indiana for  a v r n  of habeas corpus.'" The  question of whether 
muance of the v n t  a a i  proper v a s  certified to the Supreme Court. 
and the result x i a s  one of rhe niosr signiiicant decisions m the earl! 
constitutmnal hiator)- of our countr) '- In  ET par ie  .lliliigm thc 
Court held char a nulmr!- commmmn had no prisdicnon co cry a 
citizen of t h e  Cnired States when the civil courts h e r e  open and 
discharaing their functmni." 

\Yhi?e the lliilig.~ii case clearly established chat re i ie i i  of rhe 
actions of mhta ry  tribunals was possible by means of the  it of 
habeas corpus. relief W A S  grmred t o  petmoneri in only a feu re- 
ported cases during the nineteenth century. T h e  inferior federal 
c o u m  regularl! applied the test of Djner v Hoover"' and,  finding 

\lerrvman. I. F Car tUo  94Si i (CCD \ I d  18611, \ h r n n .  lVhen Llnroth 
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that the military court acted within its junrdictian. remanded the 
prisoner in question to custody.jO 

The  question af u herher military cases could be reviewed directly 
by the federal courts was resolved by  the Supreme Court during the 
Civil l f -ar .  In  a case similar in its facts t o  Er parre llilligw, a civhan 
not connected in anv \yay with rhe armed forcer sought judicial re- 
view af the sentence of a military commission.“ Contending that 
the military- commission had no pisdict ion to  t ry  him, he petitioned 
the Supreme Court for a writ of certiorari to be directed t o  the Judge 
Advocate General of the .Army requiring him to send up the record 
af the proceedings for r a ~ w ,  The  courr pointed out that the ap- 
pellate powers of the Supreme Court are hmned and regulated by 
Congress and that the petition w a s  not uithin any grant of appellate 

The  Supreme Court also concluded char a military 
commission \vas not a court and did not exercise judicial authority 
in the sense In \+hich judicial power is granted to the courts of the 
Unired 

.A potential method of collareral review of niilirary convictions was 
prorided when Congress established the Court of Claims in 18jS:* 
but it soon became apparent that the scope of review m that court 
would be as limited as that in other federal courts. In the case of 
Keyer 1. C m e d  Stoter” it u as contended that a court-marrial which 
sentenced an officer t o  be dismissed from the service was nor properly 
constituted because one of the members of the court testified against 
him. The  Court af Clams dismissed the claimant’s petition for back 
pay on the basis thar the presence as a court member of a witness 
againsr him did not deprive the court-martial of jurisdiction. and 
therefore the proceedings could not be attacked collaterally.oB That 
decision was upheld b!- the Supreme Court57 as were later decisions 
of a similar n a r u ~ e . ’ ~  

r. United Starer. 110 L! S 240 (1SP1) .  n f f g  2 1  Cr. C1. l i  (1888) 

11 
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\Vhile the earlv Endish cases dealr s i r h  i-arious merhods bi. 
whlch the senten& of h i t a r )  tribunals could be reviewed or their 
execution avoided, no reported case has been found in which N 75 as 
sought to pre\enr a court-mamal from hearing 2 case about co be 
presented LO it. In the United States. however. rhe federal courts 
became involved m a comparativel>- large number oi cases in which 
petitioners sought to aroid trial bv coun-martial. In the earliesr a f  
these, w t t s  of habeas corpus nerekought bv prisoners bemm held for 
trial by military courts. In 1869 a paymaster's clerk sou& such a 
writ. claiming that he w a s  not in milirary service. He v.as b a n e  
held for trial in a rnilmrv prison for allegedlv defrauding the oorern- 
menr in connection a i r 6  h a  official duties. T h e  disrrict iudge'did nor 
discuss the propriety of issuing the writ under rhose circumstances. 
but remanded the prisoner ro custodv because of h s  finding that d 

paymaster's clerk 1s "in the military'seriice."Jo A feu !-ears later 
a similar case n i a 5  argued before the Circuit Court for California 
with simiiar ICSUIIS, bu t  in thar case ir i i a i  apparenrl! arpued that 
m an! event the trial w a s  barred by a former coniicnon and rhe 
s u t u r e  of limitarioni"' T h e  court painred out that m.mers of de- 
fense such as rhare mere querriaiis for rhe court habin?  prisdiction 
to tr!- the charge, and as to t h e  argument char couns-i&tul rended 
to abuse their powers m such cases the court srared 

er dun would be n o  less roarehe 

T h e  foregoine language 15 ai good d statement of rhe artirude o i  
most courts of ;he period ai can be found. Seierrheiers .  relief m a s  

12 
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granted prior to tnal in a f e n  cases. In one case a government con- 
tractor was being held for trial b r  court-martial and the Circuit 
Court for  Kentucky issued a uiit d habeas corpus and ordered him 
dischargede' based upon the construction of a statute purporting to 
grant military tribunals j u m d m o n  over such persomna Shortly 
thereafter a district judge issued a ~ r i t  of habeas corpus and ordered 
rhe release of an alleged deserter on the ground that ha trial b r  
court-marrial as barred by the statute of limitations and if brought 
to trial he could not possibly be convicted?' but that decision w a s  
criticizedB6 and reversed.aB There was no doubt, however. that If a 
military tribunal clearly lacked jurisdiction over a prisoner awaiting 
trial, his release could be obtained by means of the writ of habeas 

In 1885 the Supreme Court considered for the first time a case m 
which a habeas corpus petitioner sought to prevent his trial by court- 
martial. Philip \Vales, a medical director and former Surgeon Gen- 
eral of the Nary ,  had been ordered to remain within the City af 
Iyashington and told by the Secretary of the N a r y  that he was 
"under ar~est ."  although he had not been taken into custody. The 
Court agreed with the District of Columbia Supreme Court that 
\Tales'case was nor one which inrolred a restraint of personal liberty 
sufficient to  warrant his discharge by habeas carpus.eE The  Court 
recognized that his motive for construing the Secretary's order as 
making him a prisoner was "to hare himself brought before a ciril 
court which. . . may decide rhar the offence. . . is not one of which 
a naval court-martial can entertain prisdictian, and, releasing him 
from the restraint of the order of wrest, it nould incidentally re- 

corpus.6' 

(C.C.SD.N.Y. ~ 8 4 1 .  
s s lnre  \Vhlre, 1- F - 2 1 ,  7 2 1  1CC.D. C h f  1881). 
lain ,e D i r n o n .  2 1  E. 618 CC.S.D.N.Y.  1884). T h e  courr rrired ' l r  uauld 

13 
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lease him from the pan er  of that c o u d  b" During rhe C U U I S ~  of the 
opinion, the Supreme Coun's a r r m d e  toward prernal anacki on 
pending C O U I I I - I I I P I ~ I P ~  became clear Hai-mg dlicuised i a r m s  post- 
rrial remedies. the Ciiurr noted t h a t  " [ p a r - t r i a l  relief 1s mure in 
accord u i t h  rhc orderly adnimarration ni lusricc and rhe delicate 
relarioni of the r v o  clssiec of courts, CI! 11 2nd n 
sumption m a d i a n c e  by t h ~  m e  courr char r h e  
lurisdicrian which doe, n t r t  belong to d .'' 

The  decwun in the T l Y c r  case ~l lusr ra red  t l ~  facr rhar  the 15 r n  o i  

exerase  of such power." \-ererrhelesi. the Courr expressed rhe 
opinion t h a t  such rl wr>t  could be i s sued  only when ir clcarly appear, 
that an inferior court is about ro exceed its jurisdiction." 

B!- t h e  end of the  ninereenrh century rhe l a v  seemed \ i e l l - s e t r l cd  
\ I d m r i  tribunals W K  considered to  be C O U ~  of I m r e d  )urisdictlan 
not enemsine judicial a u r h o n n  m rhe sense rhar 11 " 2 s  e.;ercised Ln 
COUIIS e s t a b l a h e d  under .Arc& 111 uf the Conrrirurim. Rarher. rhe ;  
d e n r e d  r h e i r  a u r h u n r y  from Congrcsr' poi ier  ro make rules f o r  rhc 
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tribunals about to properly exercise jurisdiction. 1-evertheleis, vari- 
ous remedies u w e  available to those who could establish that the 
military tribunal in question was without jurisdiction. If a court- 
martial sentence deprived a service member of pay which was other- 
wise due him, he could rue the United States in the Court of Claims, 
if property was taken from him to satisfy a fine he could sue the of- 
ficials responsible; if a prisoner was confined as the result of the sen- 
tence of a court-martial he could petition a federal court for a w i t  
of habeas corpus; the same remedv was available t o  an individual 
imprisoned awaaing trial. and far'one not imprisoned the writ of 
prohibition was available. although the C O U I ~ S  generally were most 
reluctant to isue such w i t s  prior to trial.'e Each af the foregoing 
remedies also had the effect of declaring that the proceedings of the 
military tribunal in question were or mould be void, for in the ab- 
sence Of jurisdiction, a court's actions are a nullity. 

Obviously, the question of jurisdiction was of prime importance. 
!Then discussing courts of general prisdictmn, the question is nor- 
mally put in terms of jurisdiction over the subject matter and the 
parties.i' JVhile a finding of personal and subject marrer jurisdiction 
m such a court resolves the question m its favor, that is not true of 
a court of special and limited jurisdiction such as a courc-martial.'8 
Indeed, it can be said that those questions cannot even be reached 
until it IS determined that the court-martial in question has a legal 
existence. 

One of the first indications of the peculiar nature of courts-martial 
came in a case decided m 1830 in ah ich  the Supreme Court pointed 
out that a court-martial IS "considered as one of those inferior courts 
of limited jurisdiction, whose judgments ma!, be questioned col- 
laterally. They  are not placed on the same high ground with judg- 
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ments of a court of record." .'' l h e  need for a ~ o ~ r t - n i d m a l  I D  be 
organized and ro proceed strictly m accordance with t h e  s t a rUtes  br 
5% hich it w a s  authorized \I as dkussed in a number of cases dun& 
rhe ~ ~ O O ' S , ~ ~  bur it was not full!- discussed unrd 1902 m a case 1: 

IT hich 2 " i . o l ~ n c e e ~ "  officer had been tried bv a court-marnal corn- 
poicd oi officers of the Regular Army. T h e  Supreme Courr stated 

Tho mempr  81 rha c r e a r m  o i  a COYII falled becaurr such attempt v a s  a 
plain /101aiion of  rhe ~ i s t u r c .  h courr.niaiiiil IS wholi! unlike the c a w  oi 
a pernianenr court croired bv c o n ~ t ~ ~ u ~ ~ ~ o  01 b i  siawie and prmdrd  O / L I  

the bod\ rhus caniened 15 nor 0 legal ~ o u i r - r n a r i l d  a . id  his  no JYI 

over miher rhe iuhlect matter oi rhc charger a g m r r  a >olunirer o 
o r e r t h e p e r i a n  of iuchaf f ico i i l  

For rlie next fifrv \-ears challenees to the jurisdictmn a i  courts- 
niamal  w e r e  afren based upon alleged failures to follow rhe statutes 
which authorized their c r c a r m  The question na ru~a l l i  arose as co 
which such failures u ere jurisdictional and ahich mere procedural 
onl>- and rhereiore no[ re i iewable  in a collateral attack. In 1909 the 

16 
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argued that the use of proceedings of a court of inquiry as evidence 
before a court-martial in violation of a sramte which permitted such 
use only when oral testimony could nor be obtained deprived the 
court-martial of jurisdiction. T h e  Court found that the right pro- 
vided by rhe statute could be waived," unlike jurisdictional requi- 
sites. Shortly after the end of JTorld \Var I the Supreme Court con- 
sidered an allegation that a court-martial lacked jurisdiction because 
the pleadings did not charge any crime known to the laws of the 
United States. The Court found jurisdiction and stated that it "is 
not necessary that the charge in court-martial proceedings be framed 
with the technical precisian af a common law indictment."" 

During the 1940's the most popular stamtor). ground upon which 
courts-martial were collaterally attacked was the failure to comply 
a i r h  provisions requiring a thbrough and impartial inrestigation be- 
fore referral of a case to a general courr-martid8' A conflict of 
opinion developed as to whether the lack of such an investigation 
was jurisdictional, although most of the lower federal courts ap- 
parently felt that it was, because they regularlj- examined alleged 
errors in pretrial The  confllct was settled by the 
Supreme Court in 1949 m the case of Hzimphrey c. Smith.8' In an 
opinion which clearly held that the failure to conduct a pretrlal in- 
resugarion did nor deprire a general court-martial of p r sdmion .  
Justice Black responded to the dissenters' argument that the Court's 
interpreiarion made rhe statutory requlrernent a "virtual dead let- 
ter". i P  

Thli con immn must re51 on rhc premlir that the Arm! ulll comply a i r h  
the 70th article of n a r  only jf C O Y ~ ~ S  h habeas corpus proceedmgs can 
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mvahdare a i !  ~ourr-marnal ~ o n u c n o n  ~8 hich docs no 

uil t o  compel rhe .?.mi I i r r l c l r  "f \ l a 1  , 4 reaianablr 

Humplm? li'. Smiib broueht an end ro an era m which the mosr 
papular and apparenrl!- most efiiecriie means Oi securing a deter- 
ininarion rhar a mhrary court lacked jurisdiction w a s  rhe allegation 
of noncompliance xrirh sr,xutmv proraionr. 

The final question to be considered in  a discussion of the earli. 
developmcnr of cii.ilim ludicid review of rrillitary tribunals is 
eytenc to nhich proiisiona of the Consrirurion could he used to sup- 
port collateral attacks upon ~~ur t s -msr t id l .  At rhe outset some dii- 
tinctions must be made n i r h  regard to the t rpes  of consrirurional ar- 
tack) artemprcd. The>- fa l l  into rhree carepries. mighr be al- 
leved that ( 1  j certain starures perrainme to personal or subject matter 
j;"sdiction of mhrar! courts are u n c k m n o n a i .  ( 2 )  the excruse 
of lurisdicrion bv a milapr>- court m e r  a given person or subject 
matter IS wconsritiitional. or ( 1 )  rhe milmry court proceeded in a n  
unconsrirurional manner. 
A n  eyample of a c ~ n s r i t ~ r i o n a l  arrack upon the staturor!- basis 

of a courr-niartidl is canrained m rhe earlv cdse oi Ex p m t e  Hender-  
ion,)" m n hich 11 war held rhar a stature purpornng IO subject goy- 
ernrnenr conrrdctms IO trial by court-marrial r io la ted their righr t o  
rrial by ju??: The  case of E i  parte lfiiliym?? in u hich rhe Su- 
preme Court held rhar t h e  tml of ,I cnilian b>- a rnilirary cmiinission 
u hen rhe cn11 C O I ~ S  are open iiolared the right t o  trial h? iurv.Sc 
1s perhaps the h e x  known e u m p l e  of a finding of a lack of jurisdic- 
tion m a milirar) tribunal on cunsrimrional grounds (as apposed to 
finding 2 stature purporring ro pram jurisdiction unconrrirurional) 

The dc? elopmenr of the final type of ~ o n s r m t i o n d  arrack-rhe 
alleemon rhar rhe court-nixtial proceeded in an unconsrituriondl 
ma&-requlres greater discussion Durina the nineteenth centurv 
rhere 1s recorded i o  successful collareral a&ck of rhir type upon.3 
court-martial. In rhe case 01 E x  p m e  R e e P  it wi argued rhar the 

96U 'CCD Kan 1895 
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return af proceedings to a court-martial for revision of a sentence 
put a habeas corpus petitioner twice "in peril for the same offence," 
or "deprived [him] of his liberry without due process of l w . "  9 5  In 
denying the application for the writ the Supreme Court did not 
even discuss the argument.g6 Similarly, in 1922 it w a s  argued that 
the only evidence of -wilt before a court-martial m a s  a coerced con- 
fession and that the petitioner was, therefore, compelled to  be a wit- 
ness against himself in violation of the Consrimtian?' The  Court 
stated that this "at most, was an error in the admission of testimony, 
which cannot be remewed m a habeas corpui proceedmg."gs 

T h e  grounduork for successful collateral attacks upon mditan. 
criminal proceedings on the basis of constitutional defects the& 
was not laid until 1938, when the Supreme Coun handed down the 
landmark decision of lohnron v. Zerbrt.gs The  case involved a 
habeas corpus petitioner n h o  w a s  tried in a federal disrrict courr 
without the assistance of counscI. His petition was denied in the 
lower federal couns on the basis that the t n a l  court had jurisdiction 
and nothing appeared which indicated the trial was a sham or a pre- 
tense,Loo and, therefore. the judgment could not be collaterally at- 
tacked.'O' The  Supreme Court, however, held that habeas carpus 
was a proper remedy [o obtain relief from the denial of counsel in 
violation of the sirrh amendment. hlr. Justice Black, speaking for a 
majority of the Court, was unwilling [o depart from the long srand- 
ing precedent char the judgment of a court cannot be attacked col- 
laterally unless there 1s a lack of junsdicrion. He created instead a 
legal fiction b)- stating: ".A court's jurisdmion at the beginning of 
trial may be lost 'in the course of the proceedings' due t o  failure to 
complete the cmrt--as the Sirih .Amendment requires-by providing 
counsel for an accused who IS unable to obtain counsel, who has not 

05 I d  a t  19 
@~Buf i f .E1 .par teBige lou ,111U.S .12s  (1881) .  

Collins 1. \IcDonald. 218 U.S. 116, 420 (1922) .  
0 3  I d .  ar  420-21. 
8 )  1"i U.S. 118 (191R). 
1001n a number of earlier ~ 8 x 1  the Supreme Court had held rhir ludgmmrr 

were ,old and subject IO c ~ l l a f e r i l  orrack when C O ~ / ~ C U O ~ S   PI^ the r i d t  of 
fraud durmg the murse of the m a l ,  \ looney >, Holahan. 291 U S  101 (1915). and 
mob dominaoon of the  tnd \ l o o k  7 .  Dempre). 261 CS. 86 (1921). Fnnk \ .  

\ I m p m , 2 1 7  U.S 309 (1911) 
IO1Bridaell v. Aderhold. I1 f Supp 151 ( S D  G1 19151, W d  iub. nom 

J o h n i a n i .  Zerba.  92 F l d  718 (5th Clr 1917). 

19 



66 WLITARY LAF R E I I E U  

mrelligentl!- n aived rhli consmmmdl  p a r a n ? .  and hose life o r  
11berr\ is a t  srake " "" 

Due t o  rhe Suprerile Court's e ~ p a n i i o n  of the scope of r e c m r  in  
f e d e i d  habeas carpus pmceedingi. and probahlv because of rhe 
g m v  iny disiatiifnction v i r h  militrry psricc as administered during 
the 19tO's.' rhe federal courrs began ro asem aurhoriry ro derermine 

medmgi  \lolared provisions of the Consrl- 
I reqummenrs  e w m n e d  included rhe nghr 

ro a rranicript of the proceedmp.'" and to duc priiceir 
right to be free from unreasonable searches 

i d  UIIUSUII and double ~eop-  
clear tha t  the trend 71 as au ay f r o m  a liand5- 
d broader coilateral re, mi of C O U ~ ~ S - ~ X D ~ ~  

In 19Sm ho\i-e\er. rhe Supreme Courr decided a case which.  I[ 

n-ould seem. severel!- Iimired rhe scope of r e n e w  of milltar>- trials 
t of Appeals for t h e  Fifih Circuit clearly held that one Eu- 
m i i a i  denied due process of l a w  during rh 
tu1 proceedings I" wolmon  of the Canirirurio 
\ 111. Jusrice Clirk rhe Suprerne Courr held 
that the  scope of r h e  Courr of ~Appeals'  relien- w a s  roo 

broad S e r  e r r h e l e a .  rhe l a n p a g e  used I" rhar porrion of thc  opinion 
m p l i e d  rl iat  conipliance v i t h  t h e  due process ciause L.IJ a proper 111- 

r o  couniel.: 
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p r y  on habeas corpus review."' The  Courr went on to say, hom- 
ever. 

The above language seems ro take on greater significance in view 
of a decision handed down only a few )-ears a f te r  ]oln2irow c. 
Zerhit 'I1 In the case of ll'ale? v. the Supreme Courr 
rqecred Justice Black's fiction of "loss of jurisdiction" and held that 
the writ of habeas corpus is properly used to  reriea. those cases in  
\i hich the "conviction has been m disregard of the consrirurional 
rights of the accused. . , ," l l B  ITas It possible that the Supreme Court 
in H i m  1. Brown n a s  telling the lower federal courts ro limit rheir 
inquiry m review of courts-martial to the ques tm of prisdicrion ai 
that concept exisred prior to the legal fiction establahed in Joiniston 
c. Z e i h s t )  A later decision indicated that such was nor the intent 
of the Court."' bur a clear answer as to the scope of rcr-ien. in col- 
lateral attacks upon rhe pmceedms  of milirar>- courts has to this 
day nor been proiided. Perhaps one of the ~easons  it has not been 
provided IS that in 1950 Congress greatly reduced the need for col- 
lateral reriea- of courrs-martial by taking rhe unprecedenred step of 
proiiding for their direct review by a COUIL composed of civilian 
pdges.1'8 T h e  law by which this w a s  accomplished IS known as the 
Lmfarm Code of \lditary Justice.11s It became effectire on l l a y  31, 
1951.120 bringing to a close what ma)- be called the eaIl\- hlstorv of 
civilian pdicial i e i i e a .  of milltary tribunals. 

21 
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must be renewed b r  a militarv commander. normally the command- 
er who ordered thit  the cauit be convened.12s Ii-hile he may nor 
rake any action which would prejudice the rights of the 
he has complete dircrerion with regard to actions which benefir the 
accused, including wen  rhe disapproval of findin- and sentences 
which are fully supported by the evidence.'30 Recods of s u m m a 9 '  
and courts-martial must be reriewed b>- a military I m -  
~ e r . ' ~ ~  Such a rerieu is auromaric and 1s normailv accomplished by a member of the staff of a militarv commander aurhorized to conre& 
general courrs-marnal. The  Iaw>-er mho re, iews rhe record has no 
independent authority. however. to set aside the findings or sentence 
of the court-martial; rarher. his recommendarian to do so must be 
made ro the commander who exercises superr~lorv authoritv in mili- 
rary justice matters over the officer v ha con~ened  rhe court, S e r e r -  
theless, a check on the commander is provided by broad statutory 
language permittine the Judge Adiocare General of the armed force 
m question to  rac& or modify rhe findings or sentence of such a 
courr-marrial.'J1 S o  further direct review IS provided excepr in 
those cases in which a punitive discharge adjudged bv a "BCD 
special" court-martial IS approved by rhe conrening authority. 

A11 courts-martial affecting general or flag officers (the highest 
ranking officers of the armed services. a group very small m number) 
and  all courrs-martial which include an approved sentence of death. 
punirive discharge, or confinement for one year or more must be 
reviewed by a Court of Military In addirion, the Judge 
Advocate General concerned may direct ret-iew by such a court a i  
any general court-martial m which there has been a finding of guilty 
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and a senren~e. '~" A Court of llilirarv Revieii is esrabluhed bi- the 
Judge Adiocate General of each ar&d force, and ii hile i r  1s nor a 
court 111 the sense of Article 111 of the Constitution. its decisions are 

and its judges are. by s t m t e ,  made reldrirely inde- 
Coneress has authorized rhe asrionmenr of c d u n s  to  

\Id&> R e r ~ e n - . ' ~ ~  bur rhe m u l l  presence of cirlliali 
pdges on such courts E rhe rare exeptian rather than  t h e  rule. T h e  
rerieo provided b! the Courts of \ l i lmrv Reilea. is e ~ t e n s ~ e '  

ma! a f i m .  onls r i c h  findmec 
I iniounf ot rh  r r ri 

Of the caws reslewed b~ rhe  Courts of \Iilirarv Rermr  on11 
those inioliing general or flag officers and those ~n Xrhlch a Couir 
of \ I d n a r y  Rei lea has affirmed a death sentence must  be r e i i e ~  ed 
b>- t h e  K n m d  brater Ciiurr of \Iilmry Ippeds.'" S e i  errheless, K 
m v  revien d n ~  cdse required to  be renewed b 
Revieti. either by granting an accused's p e r m  
cerrhcatioii of rhe case to it by a Judae .Adr 
can be seen. direcr cni l ian judicial re& as 
simpl) not  available t o  the aierage m i l x a r ~ -  defendant. 

That 1s nor ro id \ - .  hoii-ewr. that rhe Court of \ l i lmry .lppeali has 
not  been an  ~ m p a r r a n r  and  effectn c force m insuring fairness ~n 
nii1irar)- trials. " In pracrice i c  r e ~ i e u - i  a substantla1 number of cases 
r e i m i e d  b! the Courts of \lhrx!- R e ~ i e i i . " ~  .\loreover. Its opin- 

e "L'niied Srare i  Court  oi \ I  
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ions since 1931 have prorided a subsrantial body of precedent"' 
which IS applied in the review of all courts-martial as well as by  
milirrry trial judges.'" XYhile the scope of direct review is limited 
to questions of lam,"' the Court of \lilitary Appeals has power 10 
decide vhether  the evidence IS insufficient as a matter af law to  sup- 
port the findmgs.1i8 In addition. rhe "nebulous distinction beru-em 
quesrions of l a w  and questianr of fact and the liberal construction 
by the Court of Its powers minimizes the significance of this limira- 
tmn. , , ." The  present and porential value of the Court of >Mi- 
tary Appeals will be furrher discussed m this paper,'" but for the 
moment the examination of the development of collarera1 review 
mill be resumed. 

111. T H E  FXPAXSIOS OF C O L W T E R 1 L  RE\-IEIT 

A .  SCOPE OF REVIEW' 
Less than two years afrer the Court of \Mitar? lppeals began irs 

work the Supreme Court decided a case which is still cited regularly 
when the scope of review of military cases is discussed. The  case 
involved petitions for writs of habeas carpus by two airmen who had 
been sentenced to death by a court-martial before the L-niiarm Code 
of \lilitary Justice became effectire. The  disrrict court. relying 
upon Hiair c. B r o ~ n . ' ~ '  dismissed the peritions,1a2 bur rhe Court of 
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Appeals f u r  the Disrricr of Colunibia considered rhe merits of rhe 

B u i m  !vas not mtcnded  to  apppl! to consr! tutmd challenges ro the  
jurisdiction On rhe rradirioiinl sense) of cour r s -~na~ t~a l .  Durlnp the 
19SO i the Supreme Court considered a number of cases ~nso l \ ing  
the question of a c ~ ~ ~ t ' s - m a m a l  prisdiction of t h e  person of certain 
carcgoriea of c is~l iani .  In  a series of decisions the Courr u n h e s m n n a -  
I! found thar statutes purpurt ing to extend court-martial ]unsdlctl& 
to  cii ilians could not conrt i tut ional l~ be applied TO tormer service- 
men."' dependcnti of m h r y  personnel.' ' 01 gorernmenr em- 
ployees accampan!-mg the armed forces overseas durlng p e a c e r m ~  lL'' 

In 1969 the  Courr was faced v i t h  .I case challengmp d i e  iublect n u t -  
ter luriidicnon of 2 court-marrial and held thar the courr-niartul 
was w t h o u t  jurisdiction because the offense mrolred \!:IS nor ' i e r ~  

T h e  case of Bzinir i.. 117iioqi midi not discussed 
in any of the foregoing decisions. 
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\Vnh regard to alleged constitutional defects in the proceedings of 
courts-mamal. the lower federal courts initially accepted and ap- 
plied the Burns test of "full and fair consideracion" with little dif- 
ficulty. Because of the location of a large militarv confinement facil- 
itv within its jurisdiction,'in it is nor surprising that  the Court of .ip- 
peals for the Tenth Circuit had OCCPSIOII to consider a comparatively 
large number of military habeas corpus cases. In a line of cases be- 
ginning with Enriey 'i. Hunter'B3 that court applied the Bunis test 
Lo all  types of allegations of denial of constitutional rights bv courts- 
martial.'8' In Eailey the court disposed af the p e t n i o k ' s  claims b>- 
staring: 

The record before us disclwei rhir rhii m e  was r ev in i rd  ai  proilded 
for I" the hrticier of IVir, rhat in addition, after rhir permon vis filed, 1 
h r m n g  thereon mas  delayed for rhe pupose of 
oppormnit). to exhiuir h a  remedies under rhe I 
Juarcel.  It  IS noc alleged nor conrended char the identical q u e s t m i  now 
preienrcd %ere not full! 2nd farrly determmed ~n the mhta r?  ~ o ~ r t r ,  nor 
1s rhere an? shoamg rhir tho pmcedure far military ~ e v m v  % i s  nor 
logally adequate to cesohe the quernonr i.hich WE premred  in rhll c a i d o b  

Durrng the 1950's the same test was applied m most other circuits in 
which the question was considered.168 It \vas also used by the Court 
of Claims in suits for back pay."' 

Obviously the test of "full and fair consideration" is a highly rub- 
jectire one. Xl-hile there may not be much disagreement as to 
whether an issue was "fully" considered in a gnen  case, the require- 
ment of "fair consideration" may mean anything from "a lack of 
arbitrariness" to  "correct m the judgment of the one making the de- 
tcrmmatmn." It is not surprismg, therefore. that the B u m  test began 
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It remains to be seen to what extent other courts which appear to 
have adopted the "fact-law" distinction will refrain from examining 
the ments of claims based upon factual questions. 
h final consideration concerning the scope a i  review in collateral 

attacks involres the question of whether the proceedings of courts- 
martial are subject to review for errors which are not af constnu- 
tional dimensmns. \!-bile the Supreme Court has never clarified the 
Bzmis decision. the Court did decide one case smce then which 
touched upon the scope of review. United Strrer v, Augenblick"' 
mvol>ed two claimants who rued for back pay m the Court of Claims 
based upon defects in theu trials b!- court-martial. In one case the 
Court of Claims granted relief because of what it perceived to  be 
a violation of the Jencks .Act."' The  court stated that the denial of 
discotery m question "seriously impeded [the claimant's] right to a 
fair trial in violation of the Due Process Clause of the Constitutmn." lis 

In  the other case the Court of Claims granted relief because of a 
tiolation of a rule af evidence concerning accomplice testimony? 
The  court said "in its relation to fundamental fairness, this rule is 
similar. and serves a parallel purpose, to the canstimtional rule rhat 
the due process clause invalidates a conviction rested an no evidence 
at all." The  Supreme Coun reversed both c s e s  in a unanimous de- 
cirion."Y The opinion by Alr, Justice Douglas pointed out that 
"Ruler of eridence are designed In the interest af f au  trials. But un- 
fairness in resuh IS no sure measure of uncansnrurionality. IYhen 
we look a t  the requirements of procedural due process, the use of 
accomplice testimony 1s not catalogued with constitutional rertnc- 
tians,"160 As to the discovery question Jurrice Douglas stated: "It 
may be that in some situations, denial of productmn of a Jencks Act 
type of a statement might be a denial of a Sixth .Amendment right. , . , 
But certain it is rhat this case is not a worthy candidate for cansidera- 
tion at  the constitutional level.""' The  Court said in conclusion 
that "apart from trials conducted in \-iolation of exprers comritutional 
mandates. a constitutionall!- unfair trial taker place onlc where the 
barriers and safeguards are so relaxed or forgotten , , . ;hat the pro- 

1.7 j v h l ,  United Stares. 183 F !d 1009 rCr GI. 19671 
I ? * l d  11 1021 
1 7 0  151 U.S. M E  (19691. 
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ceeding is more a spectacle . than A disciplined 
contest ' I  182 

It ii auld appear that Azqenb1ii.k clearly serrled the question as to 
w hether nonconstitutional procedural defects in courts-mania1 ma\ 
be raised in col lateral attacks. Nevertheless two appellate couris 
have since considered issues which \ v e x  not of constitutional dmen-  
s~oiis. T h e  Court of .Appeals for the First C i r c ~ i t " ~  decided the ques- 
tion of \\herher a certain p d t y  plea iiolated the proiiiian a i  rhe 
Cniform Code of \ l h t x y  Justice prohibiting pleas of guilty t o  
capital offenses.'gi I t  based its authorit!- to decide such an issue on 
the language of the habeu corpus stamtelcsto the effect that custody 
can be'chahnged a i  being r i o l a t i ~ e  of the "Constitution or l a w  of 
the United States." lab T h e  Court of Appeals for the Ninth Circuit 
recentl) considered a quesrion of stamtory law in connection with 
a petition for a writ of habeas corpus bv a niilitam pri~oner. '~' It 
was held. however. tha t  the m h t a r ~ -  c o u k  had full,- and fairly can- 
sidered the airman's claim that his prosecution was barred bv the 
statute of limitations.'i3 If rhese decisions are followed, the a h d y  
expanded scope of rer iea  \rill be widened substantially m habeas 
corpus cases. 

or  m a l  b!- ordeal . 

B. IlETHODS OF REVIEW 

Of the remedies historicallv available to the aegriered service 
member, t i i o  have sunived td be of present prac t id  d u e .  They 
are t h e  writ of habeds corpus and the suit far  back pay. A s  pointed 
out earlier. in addition to proiiding respectively a Ielease from cus- 
radr  and a money judgment. the) result m a public pdicial declara- 
tion of the inralidny of the courr-martial proceeding3 Until the 
relariLely recem past I I  did nut  appear that any orher remedy of sig- 
nificant ialue was available. Neierrheless. there were those mho 
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were neither in "custody""' nor in a position to sue for back pay. 
In particular, service members awaiting trial who were not confined 
and those whose sentences included neither confinement nor for- 
feiture af pay were seemingly without a method to obtain civilian 
judicial review. In addition, for most persons the Court of Claims 
was not a convenient forum in which to seek relief.'80 

During the last decade new remedies hare become available which 
have the potential to provide judicial review to almost everyone who 
is convicted by court-martial and to some who are awaiting trial. It 
now appears that under some circumstances it is possible to obtain 
a a r i t  of mandamus requiring the correction of a discharge, a declar- 
atory judgment that a court-martial conviction is void, or an  m- 
junction against prosecution m a military court. Before any col- 
lateral attack upon a conviction other than bv habeas corpus can be 
successful, however, a statutory obstacle mu; be overcome. Article 
7 6  of the Uniform Code of Aiihtary Justice provides in parr as fol- 
lows: "Orders publishing the proceeding3 of courts-martial and all 
action taken pursuant to those prxeedings are binding upon all de- 
partments, courts, agencies, and officers of the United Stares. subject 
only to action upon a petition for a new trial [and action of the 
executive branchl."*81 At least one court has indicated that this 
finality prowion bars collateral relief other than habeas 
but most courts which hare addressed the issue have held that it does 

The  basis for this holding seems to be that the person who is 
not in custody should not be deprived of review of a military con- 
viction solely because of that fact.xBP The  Supreme Court has had 
t w o  opportunities to consider the question of non-habeas corpus 
collateral r w ~ w  of courts-martial but has declined to do so. In 

1SSSoo rem acccumpsny~ng nolei 241-249 infra for 8 dncurrm of the term 

181Unlted Stater I Carney. 406 F.2d 1128 l2d Cir. 1969) (per c u m m ) ;  c f .  
Rigoni I. United Stater, 121 F Zd 261 l l d  Cir 19701 

'93Kauffrnrn r. Secretary of the Air Force. 411 F.2d $91 (D.C. Ca. 19691, 
C L I ~ .  d m i r d ,  196 U.S. 1011 119701. Avgonblick 1'. Lnrred Sriiei .  177 F.2d 585 (0 
Ci 19671, redd on othor groundi, 191 US. 148 (1969), 111 &Y 6 1 e  V. Land. 
458 F.2d 829 11th O r .  1972), if. A r k  r. . \ I c S m m  111 F.Zd 277  ( 1 s t  Ci 19611. 

1 8 4  SLI Kauffmin j .  S e c r o r q  of the Air Force, 415 F l d  s t  994.96. 
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I h e  availability of this "action in the nature of mandamus" to re- 
view indirecrlv a coni iction bv a militam court w a s  first discussed 
by a federal appellate court 1; 1965. 1" the case of Arhe T. .lfc- 
S a v ~ r n ' ~ '  it was held thar there is a judicially enforceable duty t o  
correct a discharge given as the result of the sentence a i  a court- 
martlsl in 1% hich the defendant's constmtional riohra were nalated. 
T h e  court's discussion of the legislative h m r y  ofathe statute authar- 
xing borrds for rhe correction of military records made it clear that 
it ~ 3 s  not intended that pdicial rerleu' should be precluded. In  ad- 
dition the Supreme Court had decided a case in 1958 which held 
chat judicial r e ~ i e m  of a boards refusal to chance an administrative 
discharge 1s available.?"' The  court did not fiid difficult the step 
from review of a board's decision concerning an administrative dis- 
charge to  the r e~new af such a decision involving a discharge resulting 
from a court-martial.*o' 

Arhe T. I l c A ' m n ~  has been relied upon b!- other conrts which 
have asserted jurisdiction t o  reviem the decisions of the administrathe 
boards of the \-arioui rnilirar) departments.?0g It 1s nor entirely clear. 
however. whether the scope of review in a mandamus proceeding is 
a i  broad as that  m other forms of collateral attack. It has often been 
said that a v n t  of mandamus will issue only when it 1s sought to 
compel performance of a nondiscretionar! minisrerial acr or one 
which ir IS the official's plain duty to  perform.210 >-evertheless, quor- 
mg from portions of the Arhe opinion. the Court of Appeals far the 
Tenth Circuit stared the rule a i  folious 

W' lh~ re  rhe ' ' c ~ n i ~ c i m n  v a s  rhe pmducr of court m m m l  p'medure so 
fundamenrdl) unfair f h m  upon a proper pemon. 1 d i i r r m  court II rhe 
place of 1nca1~11aiim uauld h r b e  been obliged IO gmnt '.' a urn  of habeas 
c m p m ' ,  II would be 'as much the duty of rho Sacrerary and the Correc- 
tion Board. 15 II x%iould hare been of n court *'*, 10 ne%! 13 %old 1 ienrence 
rhus unconitimmndly ~ m p o i d  and "the mscrer of changing the V ~ E  of 

201Ragoni \ .  Unirrd Stares. 4 i i  F2d  261 ( I d  Cu 1970). Smith T \lcYmnare, 
1VI f ?d 896 OOrh Cir 19681. c ~ r t  denied sub. n m .  Smrrh v Land, 394 U S  919 
119691. cf t o l e  > .  Land.  M8 F l d  829 IIrh Clr 1972) .  Gallagher I Qulnn. I61 
F !d lo1 ID C Cir 19661. cert. denled,  181 US 881 1Ip66) 

*:O See. q ,  Rvrd  Elecrraficrrm hdmrnmranon 7 Northern Scares Poiier 
Co. 3 - 3  F!d 666, 6W 18th O r .  187) .  cmi. dmred, 181 U.S. 911 (1967,. Kurio % 

Vtiired Srarri, 281 F. Svpp 212. 261  IS D. Tcx 1968) 
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District of Columbia ai  an available method of obtaining revieu, of 
a military it appears to have been rejected bv  two 
others.218' One appellate court clearly held that the district co& was 
without jurisdiction where it did nbt appear from the pleadings or 
the record that the "amount m controversy" requirement was satis- 
fied. .Ai can be seen, the availability of an action far a declaratory 
judgment that a court-marrial conriction is void is unsettled at this 
point in history-. 

C. LI.MITIXG DOCTRINES 
In view of the fact that even- method of m i e w  in the federal 

district courts heretofore discu&d 1s based upon some extraordinary 
remedl-. the doctrines which normally apply to such relief naturally 
come into play. The  requirement that remedies within the military 
judicial system be used prior to seeking review in the federal courts 
1s one nhich applies to all  types of extraordinary relief. Questions 
arise. however, concerning the a d a b i l i t y  of certain remedies within 
the miitar)- and the extent to which those remedies which are avail- 
able must be exhausted, 

The  issue of exhaustion of military remedies was considered by 
the Supreme Court in 1950 in the case of Gurib c. Schiider.2zo A 
federal district court had granted a writ of habeas corpus based upon 
the noncompliance with pretrial inrerrigarion requirements of the 
.Articles of \Tar, bur Congress had recently enacted a new article 
which authorized the Judge Advocate General to granr a new trial 
01 other relief.n21 In an opinion by \Ir. Justice Douglas a unanimous 
Court refused to sustain the w r ~ t  and upheld a decision of the Court 
of .Appeals requiring resort to the new remedy prorided by Congress. 
The  opinion was based upon the palicy rhat friction between the 
federal and military courts should be avoided. The  continuing viral- 
iry of the Guiik case was established when it was relied upon by the 
Supreme Court in 1969 in a decision which required a military 
habeas corpus petitioner t o  seek relief from the Court of Xlilirary 
Appeals even in matters which are ancillary TO rhe merits of a court- 
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martial. such as release from confinement pending the outcome of 
an appeal.'z2 

I t  seems well settled rhar it 1s necesmr co exhaust only rhose 
remedies which provide a genuine oppan;nir). t o  obrain ttk relief 
sought The  Supreme Court recenrl!- applied rhar doctrine in a 
mditar)- context in rhe case of Pmirz r'. Diiidroii The  habear 
corpus petitioner m thar case w s  seeking discharge from the Am!- 
as a conscientiuus objector I r  u a i  clear that he had exhausted all 
possible administrathe methods of obtaining such a discharge. but 
hc MS awairme trial bv court-martial on charges of disobedi;nce of 
an order to boaid an a m r a i r  bound for  V&rn The  Supreme 
Courr held that it was not proper for the disrrict court to  st^ 1ts 
consideration of the habeas carpus petition pending the outcar& of 
the court-martial proceedings, because rhe milnary pdicial system 1s 

poii-erless to grant a discharge based upon conscientious oblecnon. 
\Thh it 1s evident that direct appellate remedies must normally 

be exhausred before seeking collateral relief. there  is some question 
as to whether all collateral remedies available within the milltar>- 
must be used. \Iilitarr collateral remedies include the m r m u s  ad- 
minismtive boards io; the correcrion of records. a provision m the 
Emform Code of \lilirary Jusrice pertaining to  rhc redress of 
wrongs.'Z' the possibilx!- of re\-iew of some cases ~n the office of a 
Judge Advocate General,?2o and collateral review by  the Court of 
l l i l i twy  appeal^?^^ I n  cvtended discussion of each of these reme- 
dies and the relief the!- are capable of providing is beyond the scope 
of this paper. bur a feu important points about some of them should 
be noted. 

Of the foregoing remedies. only the review provided by rhe Court 
of Mitar!- -\ppeals can be considered judicial. \Tith regard to seek- 
ing collateral r w ~ m  in that m u i t .  the Supreme Court indicated in 
N o j d  r. BonPZs  rhar such x i m v  was ro be sought prior to petition- 
ing for federal habeas corpus relief. although recent commenrary has 
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pointed out that there will likelv be exceptions to the requirement 
in some c a s ~ s . Z ~ ~  In addition, it appears that relief is rarely granted 
by the Court of Military 

The  remainder of the iemedies listed, while they ultimatels involve 
the judgments, opinions, and decisions of lawyers, are admihistratiue 
m nature. Three recent cases have indicated that that distinction is 
significant. In Cole v. the Court of Appeals for  the Fifth 
Circuit granted relief to a habeas corpus petitioner who had not 
sought review of his special court-martial by the Air Force Board 
for the Correction of \lhtary Records. T h e  court stated that while 
"some degree of exhaustion 1s required before federal courts will 
review courts-martial convictions, it is clear that Cole's only oppor- 
tunity for judicial scmtinizatmn of his conviction lies with the fed- 
eral courts."233 The  court also implied that an application far re- 
view in the Office of the Judge .Advocate General pursuant to Article 
69 of the Uniform Code of .\lilmry Justice was not a prerequisite 
to judicial re\ieu. In the subsequent case af Betonie v. S i ~ e r n o r e ~ ~ ~  
the court resolved the question by quoting the opinion of the lower 
court with approval. "The district court correctly held that 'no 
other judicial appellate tribunals established to hear appeals in court- 
martial cases are available to these petitioners to which they could 
present their serious constitutional claim as a matter of right under 
the Uniform Code of \lditary Justice'." 234 The  G u n  of Appeals 
for the S in th  Circuit has also indicated that exhaustion of the Artxle 
69 review and the Article 138 remedy (application for redress of 
wrong) wdl not be required. In a footnote in the case of Daigle v. 
Wun1erz3' the court stated that where purely legal questions are in- 
rolved there is no need to gi\e "administrative agencies" an appor- 
tunity to apply their expertise. 

A doctrine which is closely related to that of exhaustion of reme- 
dies is the doctrine that the deliberate failure to use an available 
remedy for review within the system in question precludes later col- 
lateral attack in spite of the fact that the remedy is no longer avail- 
able at the time such collateral attack IS made. The  doctrine also ap- 
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plies to c l a m  uhich ivere mrentmnall) not asrened during rhe ong- 
inal proceedinos T h e  '\I a i i d  doctrine is flexible. hou erer. in that 
the tedeial d&;r;ct judge is gnen broad discreom in ~ t s  appllcatmn 
T h e  leading case on the iublecr is the 1961 Supreme Court declsmn 
of Fey v .  S o i ~ ~ ~ "  T h e  Court made it t e ry  clear ~n that case tha t  
claim; musf be heard by the district court inleis it 1s clear rhat the 
petitioner "understandihpl\ and knoa-mglv fare\i ent the prnilege 
of seeking to vindicate h;s ledera1 claims m'rhe state courcs, u hether 
far strategic, tactical, or an!- other reasons that can f a d  
scribed as the deliberare b!-passing of state procedures. , , , 

IYhde the Supreme Court  has net er had occasion to consider t h e  
issue, it appears that the doctrine of Fa)  1. .\-& applies TO mibtar) 
as well as state proceedingi. Severtheless, the wvai\er docrnne's re- 
lationship to the "full and fair consideration" test of Burni v. Wil- 
ion'' merits some discussion. I t  is clear that the federal courts may 
consider constitutional claims of state prisoners de n 0 1 0 , ~ ~ ~  and there- 
fore >t seems to matter I ~ t l c  theoretically whether a claim was as- 
serted m the scare CWIIS. But a i  w a s  pam 
case of buttlei L'. Daoir,'lo a case which a 
civil COUITS may review onl)- claims of in 
rights uhich the military courts refused to ixe fair consideratron. 
Obviously, it cannot be raid that they hare re fusd  to consider claims 
nor asserted." T h e  issue of the applicabilw of the principles of 
F q  v.  5 o t o  to mhrar!- cases has rare]>- been litigated during the 
decade following that decision, and that. I t  seems. reflects favorably 
upon military courts and counsel One federal appellate 
discussed the question at some length and concluded that F 
applies to the collateral review of courts-marnal. In Angle c,. Laird2" 
rhe Courr of .ippeals for rhe Tenth Circux found that under the 
facts of the case, Anele'r failuie IO petition the Judge Advocate Gen- 
eral of rhe .Army f &  relief pursuant to remedies available beraeen 
1949 and 19j2  "uas not a deliberate b?-pasnng of those remedies."24s 
T h e  court did decide, houerer. that .ingle's counsel's affirmative 
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statement that he had no objection to a deposition which was ad- 
mitted in evidence at his trial operated to waive his right to con- 
frontation and cross-examina~ion.l'~ It remans to be seen how this 
apparent conflict between the waiver doctrine and the scape of re- 
view of courts-martial will be resolved m other cases. 

The  final limitation to be discussed involves onlv the writ of habeas 
corpus, but in view of the importance of that iemedy, a brief dis- 
cussion of the "custody" requirement seems vwranted. The  statu- 
tory basis for the federal courts' habeas corpus jurisdiction provides 
that the "writ of habeas corpus shall not extend to a prisoner" udcss 
he is in L'ntil about ten years ago "custody" was taken 
to mean physical restraint, but in 1963 the Supreme Court held that 
a prisoner u ho has been released an parole IS "in custody" within 
the meaning of the statute.lre Five years later the Court held that 
the release of a habeas carpus petitioner from custody after federal 
jurisdiction has attached does not render the case moat even if the 
release is "unconditional." '" Therefore, the federal courts must 
proceed with their consideration of the merits of a habeas corpus 
petition until a final decision is reached, provided the petition was 
filed while the petitioner was "in custody." The  lower federal courts 
have followed the Supreme Court's lead in relaxing the custody re- 
quirement,148 and there seems to be no reason to believe that greater 
restraints will be required as a prerequisite to Consideration of the 
habeas corpus petition of a court-martialed service 

The  expansion af the scope of review of military cases. the increase 
in the number of remedies available, and the relaxation of limitations 
on the use of collareral remedies. such as the "waiver" doctrine and 
the habeas corpus custodv requirement, have combined to provide 
a potential for civilian j;dicial review of military justice which is 
unprecedented in our history. .is will be seen, further expansion is 
nor onlv possible but likely in the absence of congressional action 
01 a decision of the Supreme Court to  limit it. 
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11- THE GRO\VTH OF PREIRI;\L RELIEF 
During the lair few years  P ireadilv increasing number of I n p i c -  

tmns h a r e  been sough; to prei em Cbiir ts-mami from proceeding 
Suirs far  mjunctne r e l d  n o r m a h  depend upon the district c n u m  
'federal question" l u m d m m  akhouyh iniiinctioni can be sought 

2s mcidenral ro ather relief. The  earhest recorded case in TVIIIC~ a 
federal court issued an injunction prohibiting m h r a r , ~  authorxie< 
f r o m  proceedma with a court-martial 7, as decided in 1969 The  
case involved artack upon the jurisdiction of the c ~ ~ u ~ r - n i d r t i n l  
based on the holding of O'Cali~l~m v, Porkeilj' that rhe offense for 
which a service member is prosecuted must be "ierrice-connected." 
The  disrrict cour t  held rhat the possession of marijuana m a ) -  f r u m  a 
milmry inirlllation IS not such an offense and issued a pcrmanenr in- 
lunct~dn.  The court  concluded that "exhaustion of intra-milirar!. 
criminal processes 1s nor prerequisite ro a federa l  equir!. proceeding 
bv a member of rhe mi1itar)- ,Tho alleges chat a court-martial con- 
vened LO try him is without pnsdicrmn is A constitutional matter." 'i2 

I n  1971 ;he Supreme Court decided a case involving stare cmiiindl 
pioceedinp which. while it included no mention of militarr rrials. 
may he a stumbling block to those seekine mjuncrmns apainsr pend- 
mg courts-martial. The  Courr held m Younger i'. Huris-.' that state 
criminal proceedings should not be enloined b>- federal courts unless 
they are hroughr in bad faith or for  harrassmenr. arc based upon 
sra& u hich'are Aaerantlv and parentlv xiolatirc of eyprerr con- 
sritutional pruhibiriod or ;her ..unusual'~ircumitancei" w i f )  f c d -  
era1 m e r v e n r m n .  The opinion discussed cornit! and the federal-stare 
relationship a t  suine length. bur the holding of t h e  Court resred upon 
"the absence of the  factors necessary under equitable principles to 
Iustjfy federal Inrcrrenrion." ?j' The  Court discussed "the hasic 
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Subsequent t o  the Supreme Cnurt's decision in Younge7 r .  Horrir 
the issuance of injunctions to prevent milltar!- trials has been con- 
sidered in the United States Court of Appeals in four circuits. In a 
c u e  decided shortly after Younger the Tinth Circuit held that a 
service member awaiting trial and three others who a c r e  not under 
charges could not obtain injunctive and declaratory relief in spite of 
rheir allegation that an Air Force regulation prohibiting the wearing 
of a uniform at certain public demonstrations iiolared their first 
amendment rights.2s7 The  court treated their action as basically one 
to enjoin a prosecution and relied upon the broad lan-wpuage of 
Yosngei. c.. Harris in rejecting the plaintiffs' argument. 

In July of 19'3 the Tenth Circuit upheld the muance of an miunc- 
tion 111 a case in which it found that a certain sale of marijuana by an 
.%my officer to an enlisted undercoier agent \\as not sen-ice-con- 
nected ?jS The apmion discussed only the ments of the case. hom- 
er-er, and the question of \%herher an ~n junc t~on  should hare been 
issued w a s  not raised in the briefs.2ss In September, 1973. the Court 
of Appeals for the Third Circuit considered the question of whether 
military criminal praceedmp should be enjoined by federal district 
courts. The  case of Sedivy P. RichnrdsonZBo inrolred charges of un- 
lawful possession of drugs b!- an Ammv sereeant \i hich mere pendinE 
before a general court-martial. The  Cuurraf Appeals did not reach 
the merits of the question of service connection because it found the 
dirrrict court without authority to issue the injunction. The  court 
framed the question as "whether the federal civilian C O U I ~ E  may pre- 
vent abiolutcly the military from finding the facrs and determining 
whether they hare jurisdiction under O'Caliahad' 2B'  and squarely 
decided it. 

I t  IS I" t h e  mhrar) C O U I ~  that Sergeant Sed 
and rhe a p p ~ ~ p r i ~ e  mmmn IO mi mil~rary I Y  

may freely make rhe neceriary facrual dererminarroni and draw C O ~ C I U S ~ ~ S  
from 111 !he oildence prerenc , 

T h e  d s r n c r  court should h u e  required the appellee I D  exhinit remedm 
. . . .  
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in rhe mdmr! court i i i c e m  and nor h i i c  lnreriirrd w h  rn orderlr 

The court also relied upon Youxger i.. Hmrir and noted that while 
one of the bases of rhar decision was the r e c o p t i a n  of comity be- 
tween c o u m  of two sovereigns, "a persuasive CBL can be made rhar 
rhe doctrine applies equally ro mutual nan-interrention b!- tu10 co- 
ordinate courts af the same s o ~ e r e i - m . " ~ ~ ~  

The  querrion of the mumce  of injunctions to halt pending rridli  
was recently considered by rhe Court of lppeals for rhe Fourth Cir- 
cuit m Doole) v. Ploger.?"' a case u-hch involved two plaintiffs who 
were awaitme rnal by court-martial for offenses which were al- 
legedl)- not s&vice-coknected. In an opinion grounded solely upon 
rhe exhaustion docrrine the court rejected the argument chat rhe 
doctrine should not be applied to cases challenging the lwirdicrion 
of the military courr: 

There Is no general e x c s p r m  IO the exhivirion qui remmr for lunidic- 
d m a l  challenger. h u e ,  as an c i x i  where the chillenge may nor be termed 
'lurad~rrmnal.' I C  IS mporrenr IO reipecr rho orderly pmceiier of the 
military  COY^ system. to n o l d  n e e d l e s  friction, and IO h i i e  rhe i a c r i  da- 
'doped and the IIW lmerprered bv the expert adiudicarori tribunals 
charged I" t h e  first insmnce uirh responiibiliry for offenses oi member, 
of rhe armed i e ~ u c e i . W ~  

prOCFII.Pb2 

In spire of the fact that rhe weight of authoriv at the appellate 
level indicarei that prerrial relief is generally inappropnare. some 
disrricr courrs hare persirred in enpining military authorities from 
proceeding nith courts-marria1.268 It remains ro be seen whether the 
growth of pretrial intervention in the military criminal p r i c e  
process by t h e  federal courts has reached us peak. 

V. FEDER;\L DISTRICT JCDGES' VIE1T.S O F  T H E I R  
ROLE IS THE SLPERVISIOS O F  \llLIT.\Rl- JCSTICE 
Later in this paper m arrempr ud1 be made m esamine possible 

furure  derelovmenrs m the l a x  relatine to civilian iudicial r e v i e r  oi 
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military criminal justice. In view of the fact that the law is unclear 
at present, much is left to the discretion af district judges. and as a 
result their views are of the greatest importance in determining the 
future trends. Considering the relatively small number of reported 
district court opinions in the area and the fact that those opinions 
are necessarily rendered in given factual contexts, it was felt that 
interviews with a number of judger would be helpful in determinmg 
whether there was any consensus of opinion concerning the various 
facets of the expansion of review. 
.\ total of seven district judges who sit in two Midwestern districts 

were interviewed. Some of them had heard cases involving the re- 
rim of military criminal proceedings while others had not. They 
were randomly selected and all were asked similar questions cancern- 
ing their familiarity with the military justice system and the areas of 
the l a w  which were thought to have great potential for the further 
expansion of review 

A s  to pure questions of constitutional law, all the judges felt that 
they should be resolved by the district court-none believed that the 
"full and fair consideration" test of B u m  v .  Wilro?ZB' should be ap- 
plied t~ such questmnr. All but n o  of the judges rejected the  la^- 
fact distinctionzn8 and felt that the collateral re\-iew of military cases 
should be treated in the same manner as the review of state criminal 
cases. Only two judges ue re  of the opinion that substantial weight 
should be given to the findings of military courts. 

There was less agreement among the judger in the other areas 
which were discussed. I s  to the requlrement of exhaustion af 
remedies available in the military judicial system, three of the judges 
felt that it should be applied strictly whereas the others looked upon 
it as a flexible requirement allowing the district court broad discre- 
tion in its application. Mort of the judges believed that the prin- 
ciples of Younger c-. should be applied to military as well 3s 
state criminal proceedings and that injunctions should he issued to 
halt pending trials onlv under unusual circumstances. Three judges, 
however, took a som&har less restrictive view and seemed to indi- 
cate that they felt greater discretion should be allowed the district 
courts in this area. 

Finally, the interviews established that none of the federal judges 
was familiar \+ilth the military justice system which exists today-. 
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Sexher were they famillsr with the conipnsiriun 01 functioning of 
rhe Unired Srates Courr of \ldimry .+peals or other appellate rem- 
edies aradable w r h m  the svstem That E not to sLw?est that they 
could be expecred to he familiar mirh the admmotra& of mhtar! 
1us11ce or that they should he familiar \rnh mdirary l a i r .  The f a c t  
rhar they are not is merel! noted here. and 11s significance 1~111 be 
discussed later. 

VI, THE POSSIBILITI OF FURTHER EIyP.\SSIO\~ 
OF REVIETT- 

During the 1950's the Supreme Court decided a number of cases 
mhich restricted the exercise of ]umdicrian mer  c~vilians b!- mhta ry  
c o u r r ~ . ~ ~ ~ '  but since the question \+)as clearh sertled hv  the Court and 
in n e v  of the fact tha t  mhtar!- courts d; nor often atrempr to tr!- 
civilians. there hale been f a r  suhsequenr cases in which the issue has 
been considered .A scr~ous challenge to rhe ruhlecr Imxter lunsdic- 
tion of courrs-martial was nor made until 1969. when the Courr de- 
cided in O'CalIahan 1. Porkei"l rhar courts-martial have no pnsdic- 
tion m e r  offenses ahich ha\e no "seince connectimi.' I n  spite of 
rhe fact  t h a t  O'Cdlrboz has been held not to  apply rerraacriiel~-."- 
the issue of service connection has p e n  rise 10 considerable federa l  
I i r p r i ~ n . " ~  

I t  seems evident from a discussion of the expansion of the scape 
of rmiew of ~ourts-mart ls l  rhar rhe mosr recent cases hare rubstan- 
tially modified or rejected e m r e l y  the ' fu l l  and ialr consideration" 
rest of Btcrnr i. 1ViIson zi4 In addition. as nored above. district judges 
seem co prefer t o  treat stare and milirary cases in rhe same a a v .  s o  
there appears to be lirtle to stand in the way of a continued trend 
t m a r d  a broader scape of r e w w  The  Supreme Court has nor dis- 
cussed the issue durinp the tiient!- years since 87im uas  decided. 
and no cases are hefore the Court at presenr uhich are likely to re- 
sult in any clarificatmn of the tesr. 
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XThile methods of abtammg post-conwcrion review of courts- 
martial such as actions for declaratory pdgments and WILS of man- 
damus have been used successfully, ;he remedies which have been 
available historically may provide the greatest potential for expan- 
sion. The  wnc of habeas carpus and the suit for back pay have some 
advantages over the newer remedies: ( 1 )  bath provide an inde- 
pendent basis for jurisdiction, unlike the suit for declaratory judg- 
ment, which depends upon the district court's federal question jur- 
isdiction and consequently upon the judge's willingness to find the 
requisite amount ~n controversy (01 ignore the requirement), and 
( 2 )  the scope of review m both depends only upon the court's inter- 
pretation (or rejection) of Bunis <,. Wilson, unlike the action far a 
writ of mandamus Tr-hich is hatorically- very limited m scope and 
function. The writ of habeas corpus IS limited by the "custody" 
requirement. but in view of the relaxation which has already oc- 
curred, only a small step remains to make it available to  all service 
members. I t  is now generally accepted that the \ + i t  of habeas corpus 
is available to a sewice member to contest the denial of his request 
for I n  argument can be made, therefore. that the re- 
straint imposed by military sert-ice is alone sufficient to meet the re- 
quirement of curtody.2'o 

XVhether or not an Individual is in mdirary service at  the rime the 
collateral attack IS desired, the suit for back pay may provide the 
best method of re%ieu'. The  United States Court a i  Claims, however, 
which sits in XTashington, D.C.. 1s nor a convenient forum ior most 
people. The  possibility- of a suit for back pay m a federal district 
court has not been extensively explored?' Nevertheless, if it is con- 
ceded that the Court of Claims has jurisdiction to entertain a suit for 
back pay by a court-martialed service there seems to  be 
little basis for an argument that the district courts do not hale such 
jurisdiction p m i d e d  the claim is for 510,000 or l e ~ s . 2 ' ~  Research 

" .  
of habeis corpus. a district court held rhir the i t i l y ~  oi awamng (rid by ~ourbmar .  
n d  1s 1 rnrrnher of rhe miliraq coniiilytes rufficionr rerrrirnt to support rhc U I ~  

ZlcCihill \ Euon. 161 F Supp. 588 iS.D. Fla. 1P71) 
2 r i S a r  Weckrrem rvpra note 191. 1r 2 1  n. 119, 14 110, L. REV. 619, 624 

11969). c t .  Unrred Stiles I .  Aueenblrck. 391 U S  318 151 119691. 
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has disclosed no recent case mrolving such a suit for back pa!-, and 
yet in 1961 Congress remoied rhe prohibition against the entertain- 
ing of suits "to recover fees. sa law.  or compensation ior  official 
SCTVICCS o i  officers or emplavees of (he United Stares" bi. the district 
courts.)'" The  lenislarix e hktorr leaves no doubr that ;he inrent a i  
Congress n a s  to &mi, s u m  io; back p"! up to S10.000 in the dii- 
tricr courrs.131 I r  u o u l d  s e e m  that the monerar!- limitation would nor 
s e n e  t o  deter rhe i a i t  ma lor^! of perrons sentenced b! courts- 
marrial Indeed ,  the prospect of 2 mone i  judgment in addition ro a 
judiclal declaration that the court-martia'l \ i d s  deiecrii e seems an at- 

courrs hare held that the finality pro- 
f N h r y  Justice 1s nor a bar to post- 
abeas corpus, t h e  suit for back pay in 

federal district court holds great potential ior rhe e~panr ion  of 
cirilian ie\iew. 

.\s nored earlier. pretrial relief (the iroidance of trial by tour[- 

martial) IS u n c e m i n  a t  presenr. although expansion o i  the a i  ailabditl 
of such relief seems to be occurring in spite of Yozmgei i.. Ha,.ris.''- 

rive relief l i d s  been obtained ~n cases in which the pend- 
artial  1s alleged t o  be withour iuriidicrian because of the 
\ice connection" m t h e  offense alleged."3 bur abient a 
I basis ior tI?c pretrial artdck. what is the  likelihood of B 

court eranrmg mlunctive or  o ther  relief: 
T v o  districr courcs ha1 e recently prohibited the Sary and \ [ a r m  

Corps from conducting summarv- courts-martial in the absence o i  
Both cases resulted m the granrmg o i  relief by similar 

procedural de i lces .  and I f  the cases are followed and the methods of 
praceedino upheld rhe potential for extensirc civilian judicial control 
of t h e  n&ry initice process from its rer?  inception uill e i i r r  
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Daigie a. Wmno38s and Hemy z.. Wmner"' began as petitions for 
w i t s  of habeas corpus by service members who had been convicted 
by  summary courts-martial without being provided counsel. Other 
plaintiffs facing trial by summary court-martial intervened and the 
suits were successfullv maintained as class actions. Both resulted in 
the succcss not only'of the habeas carpus petitions but also of the 
petitions for w i t s  in the nature of mandamus. Both courts ignored 
the historical limitations on the writ of mandamus and in effect en- 
joined future trials by  summary court-martial in the absence of 
counsel by ordering officials of the Navy and Marine Carps t o  irnre 
order? to  innrre that no such proceedings are commenced. Both de- 
cisions ha\e been reversed by the Coun of Appeals for the S i n t h  
Circuit. but the reversals were bared upon the merits rather than 
questions of procedure."' Neither district court mentioned the c s e  
of Younger v. Harrir. It appears that the judges who were inter- 
viewed in connection with the research for this paper and indicated 
they did not feel bound to refrain from issuing injunctions to prevent 
military trials were not alone in their opinion. 

Two cases are currently pending before the Supreme Court which 
have the potential to resol\-e the issue of pretrial intervention in the 
military criminal justice process. In Councilman z.. LairflP6 the 
Tenth Circuit Court of Appeals upheld the issuance of an injunction 
which prohibited the Army from trring an officer charged a i t h  the 
off-post transfer and rale.of marijbana to an enlisted undercover 
agent on the ground that the alleged offense was not service-con- 
nected. The  question of the propriew of enjoining militarv author- 
ities from tryin Captain Councilman'bv court-martial was not raised 
at any srage ofgthe proceedings until the Supreme Court requested 
briefs on the issue. In DeChmplak T. .McLucaPn a dstrizt court en- 
joined the Air Force from prosecuting a noncommissioned officer on 
the ground that the "general article" of the Uniform Code of llili- 
tary Justice IS UnConStiNtlonal and certain restrictions upon access to 
classified information would deny him a fak trial. T h e  case has been 

~ ~~ 

285 1% F. Supp. 1074 (D. Hi%. 1pI21. r d d ,  190 F !d 158 (hh Clr 1974). 
2 8 6 1 1 7  F Supp. 191 I C D  Calif. 1971) .  reu'd, 491 F 2 d  1211 (nh Clr 19711. 

iert .  m m e d  sub nom. Middendarf V. H e n v .  43 U.SL\T 1219 (U.S Ocr. 21, 
1971) ( S m  74-1-5. 74-1176). 

287Dwgle T 1 V m e i .  490 F.2d 118 19rh Clr 1971). 
288481 F ? d  611 ( loth Cir 1971). c e i t  panted rub nmn. Schlennger v. 

Counc~ lmm.411US.  1111 (1971). 
889 167 F. Supp. 1291 ID D.C 1971). iwii. poitponrd, 42 US.L.1V 1702 (US.  

Juri. 24, 1971) (Yo .  71-1146). 
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appealed dxecrll to the Supreme Courr because the district courf 
held an acr of Cbngrerr unconstxumnal?" 11 hiie borh Coiiiicilriiiii 
and DeChivipl,ziii provide excellent opportunities for the Supreme 
Court to decide the question of rhe proprieri of prerrial relief. both 
cases could be diiprxed of quire casi l i -  on their merits UI othernise 
tf the Court dcaded to arojd t h e  prerrial m e r i  ention iisue.'" 

1-11, T H L  PROPRILTl  OF 6RO.AD COLL-\TtRI\L 
RE\.IE\\- 61. T H L  FEDER.\L COURT5 

'4 THt .  DES/RAB/L/TY OF E X T E S S / V E  REI'IETT 
OF CRII l lY4L C l S E S  G E S E R A L L F  

That c~ri l ian p d n a l  rmie\r of miImr!- p t ~ c c  has mcreased rub- 
i tanrdl:-  and 1s continuing to expand has been established. T h e  ques- 
tion to  be faced noxv 1s the ex[enr to \+hich broad collatcral rev lev  
IS supportable. I r  w11 be discussed first from the standpoint of 
u herher e ~ t e n s n e  calldreral r e ~ i e i v  of criminal cases IS desirable T h e  
ends of our cnmmal iusricc system are generall! considered to be the 
r ehabhra tm of offenders against rhe crimmal I a n  and t h e  dererrence 
of c~iminal  cunducr. IC seems evident that permitring collateral at- 
tacks upon crinilnal ~onnc t ions  5enes to  frustrate rhiiie end, to 
some degree. Professor Bator has u n t t e n .  
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ai the undeilymg iubsranrne c m r n u l d r .  Furthermore. we should a i  leasf 
tennrirely inquire uherher an endless reopening oi conviciioni, w a h  its 
continuing mderl!ing mplrcanan rhir perhaps the defendant can escape 
from carrecriie ssnctioni after 111, can be consiitcnt uirh the aim of re- 
hibr l i rdng  offenders 2 8 1  

It has been demonstrated empuicallr that the certainty of punish- 
ment 1s of some significance in deter& criminal ~ 0 n d ; ~ t . ~ ~ ~  It can 
hardly be doubted that rehabilitation of criminals. if that is possible 
a t  all, is made more difficult "if societv itself cantinuouslv tells the 
convict t h a t  he may not be justly subject t o  reeducation 'and treat- 
ment in the first place."284 

Xererrheless, our system does not permit the ends of the criminal 
I m  to be achieved by means which are nnjust. The  question really 
is to 75 hat extent collateral r w ~ w  is necessary to insure justice in the 
methuds used to  secure the goals of our criminal just~ce system, for 
IC seems to be universally conceded that the purpose of collateral 
proceedings 1s not the relitigation of the issue of guilt or innocence 
as such. XYhile there IS considerable difference of opinion as to ex- 
act]>- what is necessary by way of collateral review to insure that a 
criminal conviction has been properly obtained,lQ5 the better viem 
seems clearlv to  be that ah ich  >+,odd restrict the inquirv to questions 
which bear'upon the integrity of the fact-finding p~0cess,2na Put 
anather way, if there is no indication that the original proceedings 
m question may hare resulted ~n the c~nviction of someone who war 
in fact innocent, collateral revLen should not be 

49 
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T h e  constiturional validirr- of such a position has recenrl) been 
suggested by \lr. Jusnce Powell's persuasi~ e concurring opinion m 
Schnecklotk i.. B t u t m m m ~ e s  The  opinion discussed the historical 
derelopmenr of habeas corpus and concluded chat the "hatorical e n -  
dence demonstrates that t h e  purposes of the vn t .  a t  the time of the 
adoption of the Constitution a c r e  tempered by a due regard far  rhe 
f ina l i r r  of the judement of t h e  committmg court. This regard vu 
mamr;med when eongresi . . . first extended federal habeas revim 
to the delicate interrelarions of our dual court systems." .After 
criticizing the extension of habeas corpus beyond its historical I~imts  
and  exammmg furrher the need for finalirv in criminal l a w  Jusrlce 
Pmvell added: ' ' \ h  Justice Black has suigested w h a t  seems to  m e  
to be t h e  appropriate threshold requirement m a case of this kind. 'I 
mould alwavs require that the convicted defendanr raise the kind of 
constirurian'al claim that casts miit shadoa of a doubt on h x  
9N." wc 

B T H E  \EED FOR ILDICIAL SCRCTIVY OF 
11lL17 1RY j C S 7 l C E  

XYithour regard to u hat attitude IS adopted toward broad col- 
lateral revleu- of criminal coii\ict~ons a i t h i n  the federal system or  of 
stare criminal con>icrmni by federal cuu~ t s .  is there. 3s some l h a r e  
iuaoesred. special need far close cirilian judicial rcruriny of m i l i t a n  
ju&: This question leads ultmately to the question of 13 herher 
t h e  rnhtar?- justice i!-stem mhich Congress has created 1s samehon 
mferlor to federal and  i r a t e  criminal jumcc s?-rrems. Ir 1s not rhe 
purpose of this paper to  enter into a lengthy discussion of the merits 
of rhe rarmus systems of criminal justice ii hich exist ~n the Cnired 
Starer Scrertheleis, the authors n h o  h a t e  recenrl!- proposed the 
expansion of collateral r eneu  of mi1itar)- lustice hare based their 
oplmons largely upon the assumption that the system 1s Inadequate to 
protect defendants' rights, especially those guaranteed by the Con- 
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stimtion, in p a  because it 1s not sufficiently independent to do 
This study would not be complete without at least a brief examina- 
tion of the validity of those assumptianr. 

It should be pointed out first that the authors in question have not 
made any effort to  support their assumptions wirh facts. Rather they 
rely upon the opinion of 111. Justice Douglas in O'Callahnz v. Park- 
do? to the effect that a court-martial "is not yet an independent in- 
strument of justice but remains to a significant degree a specialized 
part of the overall mechanism by  which military discipline is pre- 
served," that "courts-martial as an institution are singularly inept in 
dealing with the nice subtleties of constitutional law." and that "a 
military trial is marked by the age-old manifest destiny of retributive 
justice." IThile Justice Douglas did not make it clear. an examina- 
tian of military justice today indicates that he mas speaking about the 
"so-called military just~ce" 

It is cerrainly t rue that life tenure and undiminiihable salary are 
excellent guarantors of the independence af federal judges, but does 
it folloa that without them independence cannot be achieved: In- 
dependence, in any event, 1s not absolute. Every judge's decisions 
are subject to rer im.  if not bv  another court bv colleagues and 
critics. Even federal Judges are iubject to remorai for cause. If by 
independence IS meant freedom from improper influence in making 
decisions, methods ather than lifetime appointments and guaranteed 
salary are available to insure it. Congress has attempted to insulate 
military judges from improper influence by creating a military ju- 
diciary which is not subject to control by militar). ~ o m m m d e r s . ~ ~ ~  
In addition, commanders and court-marrial conrening authorities 
are specifically prohibited from attempting to influence military 
judges.306 Nevertheless. these statutory safeguards ate not meaning- 
ful unless they are effecrire, so a question arises as to whether 
in practice military judges are subjected to improper influences. h 
former military judge has an t t en :  

of another era. 
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pendent of 1 
mand inPuen 
' J i g c  a d i o c l  
pearance a i  
come io bc isolared 

11 irh regard to rhe protecrion of a defendant's rights. c o u ~ w m a r -  
tial  are hound not only b>- the Constitunon, hut by ;akpa rds  esrah- 
liihed b>- Congress. t h e  United States Court of lldmr!- .ippeals. 
and the President. \la"? authors ha, e concluded that rhe accused 
before a nulitarv court IS better off procedurallv than a defendant in 
a ~ii.ilian cri inihl  trial.dr' Professor Sherman, 'n  ho has written e\- 
rensiiely in rhe area 2nd has nor been hesitant to criticize r n d i t a q  
and  cirilidn court  procedural due process rights would find them 
just~cc, has concluded that "the most objective assessment of milltar>- 
roughly equal. . " Seiertheless. the current rrend m decisions 
of rhe Supreme Court in the area of criminal procedure seems to  hare 
shifted t h e  balance in fa ior  of the military defendant. 

.4 f e u  examples should serve to i l lustrm the value of the multiple 
sou~ces of protection afforded rhe military accused. I t  is clear. first 

. .  
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of all. that the Court of l ldaary Appeals now feels bound to apply 
decisions of the Supreme Court in the area ai  constitutional proce- 
dural safeguards to mdirary practice "unless there is demonstrated a 
militarv necessitv demanding nonapplicability." A sus ect must, 
for example. be'advised of his right to counsel in accord%ce with 
llirazdri c. Arizona,s'l but in the military certain warnings are re- 
quked by s ta tu te  to be given prior to questlorung even m noncus- 
todial mterrogarmns.a'2 In addition to this congressional prorecrion, 
the President bv an execume order known as the Manual for Courrs- 
llartial, has brercribed procedural mles far military criminal pro- 
c e e d i n g ~ . ~ ' ~  \Then the current Uanual  for Courts-Vartial was pre- 
pared. some decisions of the XYarren Court were incorporated in 
braad T h e  Court of Military Appeals has since seen fit 
to distinguish later decisions of the Supreme Court by relying upon 
language in the llanual. For example, the Supreme Court held in 
Harrir z.. Yew York3l5 that a confession obtained in riolation of 
.Ilirmda could be used for impeachment purposes, but subsequent to 
Harrii the Court of Military Appeals held that such a statement 
could not be used in a military trial because of the language in the 
\ l a m a 1  prohibiting its use.318 Fmalls, the Court af Military lppeals 
has itself fashionea procedural d e b  far the benefit of the accused 
which are suggested neither in the Constitution, the Cniform Code 
of Military Justice, nor the %lanual far Courts-\Iartial. The pre- 
sumption of denial of a speedy trial which arises after three months 
of confinement sert-ei as an Illusrrarion.8" 

Obviously, courts-martial are required to deal re-plarly with the 
''nice subtleties af constitutional law." Do they in fact deal with 
them "ineptly" and are military trials "marked by  the age-old 

810Cmied Sla tes  1 .Aiderman. ?2  U.S.C\I A. 198. 101. M C.\I.R 2vS. 101 

$11 181 L.S 415 (19661 The .Ilirinda i i m i n g r  U P I ~  2ppliod tu military pnc-  
119ii l  (concurring opmonl 

lare ~n Cnitrd Strtrr %, Tmtpia, 15 L-S .C\ IA .  5'9. li C \ l R  249 (LV6'). 

mal, Unmd Stares. 1969 ( R e i  Ed.) #Exec. Order 
\-o, I l i i 6 .  June I V ,  195V1 [hereinafter cifcd as \lC\II 

8 l i S . P  e g., \IC\l ,  Pl'l. 1511 I 1  2--M. 
816401  US222 (1971). 
BlsCnired Srirer 7 Jordan. 20 U S C . \ l h .  614. W C \ I R .  44 ( I X I l .  r h e  

d a m r i n g  ludge x a s  of the opinmn rhir IC uis the intent of rhe hlanunl 10 set 
rher f h m  a ~cparire l e t  of prmedurai ruiu 20 

ted Stares 1 Burton. 21 C.SC.\l.h. 112. 44 C.\I R. 166 (1971) 
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IThde it appears there is no peculiar need f o r  close supervimn o i  
mhtar! jumcc by the federal pdiciar>-, 2 quesrmi r e i n a m  as to 
o lherher .ai a matter of lepal precedent and reasoning a basis e x m  
f o r  the expansion of the tridmonallr narrmi scope of r e v i e s  and  the 
limited number of methods of r e r k  

Until rhe Supreme Court ~e r i se s  the test of Burm 2. l l~ i l i o i i s~"  11 

seems clear that it should he applied by the lower federal courts. i s  
noted earlier, hovexer .  rhe test is a highl!-suhjecriie one and  can be 
applied ro preclude consideration of constitutional claims prermuil! 
asserted or ua i red  as \id ai  to  permit consideration of man!- claims 
on the i r  merits. Sererrheless. the outright rejection of the rest b!- 
the loxi-er courts cannot be supported b!- legal reasoning. The  onl! 
attempt t o  do so was made b!- the Courr of Appeals for the DIS~TICT 
of Columbia Circuit hich stared 

I 8s i IIIYII of the Supreme Courii decmon II Argrronger 
i IIP-! L-mred Sraiei L i l d e r m a n .  ?? L SC \ I ?  ? S i  i 6  
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W e  think II IS the better ricw char the principal opmm in Burn? drd 
"01 ~ppl! I standard of rej icn dlffcrenr from that cumnrly mpoicd in 
h a b u s  c m p u  r e w w  of s t m  canrrctionr. The Courr'r denial of relief 
rn thc merits of rhe J P ~ V I C E ~ ~ S  cliimi can he e x p i b e d  I$ 1 decision 
hued upon defrrence IO m ~ h n r y  findrngi of fact. irmilar t o  rhe general 
"on-roviiwibiliry of $ m e  focruil findings p m i i l m g  11 the iime.921 

That view seems plainly incorrect. Only four months prior to the 
Supreme Court's decision m B u m  Y. Wilson the Court decided 
B r o w  0, which clearly gave federal district judges broad 
discretion to consider state factual findings de novo. 

As opposed TO the total rejection af the Burnr test bv  the lower 
federal courts, the idea that the test is not to be appiied to pure 
questions of constitutional law finds greater support. The  Burn1 
decision itself involved factual determinations, so it is arguable that 
its precedential value is limited to such cases. It has also been pointed 
out that a literal interpretation of the Burnr test would allow the 
military to "create ITS own version of constitutional law," for  if the 
mili ta6 trial and appellate courts and the Court of Military Appeals 
"fully and fairly" considered all constitutional claims. eventual re- 
view by the Supreme Court would not be possible absent a strained 
reading af the requirement of ''fair consideration." 

171th regard to port-conviction remedies, it is clear that the finality 
provision i f  the Uniform Code of \lilnary Justices2' and ~ t s  prede- 
c e s s 0 1 ~ ~ ~  were not intended to preclude federal court habeas corpus 
review!'' If the finality provision of Article 7 6  is to hare any mean- 
ing a t  all, however, ir must be read to prohibit other methods of col- 
lateral review. T h e  cases which are now relied upon in support of 
nan-habeas callareral attacks upon court-martial convictions did not 
satisfactorily answer the question of what Congress meant when ir 
said that the proceedings, findings. and sentences of courts-martial in 
which rhe prescribed direct review has been completed are "final and 
conclusire" and "binding upon all . . . courts . . . of the United 

3*1Kiuffrnan I. Secrerrr) of the Air Forcr, 415  F.2d WI, 997 (D.C Cir. 

9213iiU.S ++I (1911) 
828 Developmemi en rhr Lo-? supra note 1. IC 1224. 
8241OUS.C I876 (1970). 
iPlThe finaliry p m i r m n  became 1 p m  of fhe hrnclei  of War when Congress 

emended them ~n l9I8 Selectire Senrce hcr  of 1948. ch. 615, 3 226, 61 Stat. 
637-38. 

S2bBurni r.Wdron, 146 U.S 117 (1951). S REP. S a .  486, 8 1 s  Cong, 1st Srsr. 
I? ll949), H.R R ~ ~ . N 0 . 4 9 1 . 8 l i r C o n g .  IrrS?ss.35 (1919). 

1969). c m  demrd, 196 U.S. lo13 (1970) 
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ion of the Court of Appeals for the First Circuit in Arhe 3. . l lcSn-  
7n.7ii118a makes 11 qulte clear that when Congress authorized the COI- 

rection of records it did not intend to preclude r e i i e w  of that admin- 
litratire action hv the federal C O U ~ S . ~ ~ ~  Serertheless, v hile the sec- 
ietary concerned apparently has power to  affect the sentence of a 
court-martial. it does not follaa- that he has power to declare the 
court-martial coniicrion void. for if he had such authorit)-, the pro- 
visions of .Articles 74 and 76 which grant him only limited c1emenc)- 
p o w e P  7, ould he meaningless. Therefore. a federal court can prop- 
erlv require the secretary concerned to change onlv the record m 
qukstion. and the rerie7;should nor result in a decl&ation ai to the 
ralidx>- of the court-martial proceedings as ~uch .3~ '  

The Supreme Court's apinian in Younger *, Han.iriy' seems ade- 
quate to dispose of most questions af the propriety of prernal mter- 
rention bv federal courts. XThile the opinion discussed the federal- 
state rehiionship at some length, it is clear that the decision rested 
upon principles of e q u q  rather than federalism. and there seems EO 
be no reason why the decision should nor be applied t o  military as 
well as state tribunals. T h e  opinion made it clear chat a federal court 
should nor enp in  a pending prosecution unless the accused makes 3 

showmg tha t  it w a s  brought m bad faith or for harrasment or under 
ather "unusual circumst&cei." The  Court also said t h a t  "the pos- 
sible unconsritutionality af a stature 'on its face' does not in itself 
p u f v  an injunction aeainrr good faith attempts to enforce ii.  , , . I '  

TT-hile rhere are a-number of methods by which military de- 
fcndanrs may obtain a hearing in a federal court prior to the 
relief which they seek 1s erientiall>- injmctiye. the purpose being co 
aroid trial bv court-martial. The  only question likelv to arise which 
may nor hecurered entirely bv Younger 'i. Hamii'is that of an al- 
IeGd lack a i  jurisdiction in the  court-martial. Il-hether that ii con- 
siaercd as one of those "unusual cmumstances" referred to ~n 
Yoange, or is treated as a matter not contemplated b!- Yoanger,  the 
Supreme Court has provided some precedent in terms af the avail- 
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abdirl- of pretrial relief. In two cues in which the miliraw at- 
tempted to try civilians by court-martial. the Supreme Couit ap- 
proved relief prior IO trial.'" In each of t h e  cases the srarute which 
purporred to extend court-martial jurisdiction to the cirilian in ques- 
tion xias held unconstitutional. IC appears. therefore, that the Court 
u ill not require someone m e r  whose person a court-martial alleqedlr 
has no prisdictmn to litigate the question before the m h t a r ?  11;- 

The  question of whether rhe same resulr should folloa- in cases m 
which 11 is alleged that the military court is without subject matter 
pxisdiction is a inme difficulr one. Younger il. Hnnrir may prwide 
the Answer in cases in which it is alleoed that the statute upon which 
the prosecution is based is unconititu'cianal, for Younger w a s  such ;I 
case and 1r w s  held that the prosecution should not hare been en- 
lomed. The  Supreme Courr's decision in O'Callabm v. Pxkei,3'? 
however. has given rise to l q a n o n  m which it is contended that a 
military prosecution should he enjoined because the circumstances 
indicate that the alleged offense is not "service connected."3" Ii'hile 
an argument can be made that since a question of the court's-martial 
lurisdiction is inralred. the service member should not he required 
to litipate the question of service connection i n  a milirary court. :I 

recenrsupreme Caurt  decision indicates that the better v i e s  is  thar 
rhe issue of service connection IS not one which goes to the lunsdic- 
tmn of the court in the traditional sense. In  G o r ~  1. lfa.idoi the 
Court held char rhe O'Cullebm decision is not to be applied i t t r o -  
a ~ r n e l y . ~ ' ~  Four justices agreed that the O'Cdahrn Courr "con- 
cluded thar in the circumstances there presented the exercse of iur- 
isdicrion a a r  nor appropriate, and fashioned a rule Immiting the exer- 
cise of court-martial lurisdicnon in order to protect the rights L O  in- 

buna1.a42 
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dictment and jurv trial. The  Court did not hold that a militarv tri- 
bunal was and a h s  had been without authority to exercise 'juris- 
diction over a nans&ice connected If the question of 
service connection is not truly jurisdictional, it appears that the pnn- 
ciples announced in Younger c. Hmrir should be applied, and it is 
doubtful that a prosecution for an offense which may not be service 
connected falls within the "unusual circumstances" contemplated in 
Younger. 

D. POLICY FACTORS INVOLVED 1.V T H E  
EXPANSION OF COLLATERAL REVIEW 

The  final question to be discussed is whether broad collateral re- 
view in terms of scape and availability is justified from a policy 
standpoint. It is clear that the rehabilitation of offenders and the 
deterrence of criminal conduct are legitimate ends of our s>-stem of 
justice and that those ends depend t o  some extent upon the certainty 
of punishment and the finality of criminal convictions. It seems ob- 
vious that frustrating those ends will be more harmful m the military 
than in civilian society because of the peculiar need for discipline h 
the armed forces. It is arguable. therefore. that there is a greater 
need to limit collateral attack upon military convictions. On the 
other hand, our system w l l  not tolerate methods designed to achieve 
the desired ends which violate the requirement of due process of 
law. \Thile the military cnmmal justice system is no more likely to 
permit denials of due process than the civilian systems. the quesrian 
of due process is one of constitutional law. Since direct review by 
rhe Supreme Court is not possible. it can be argued that there IS a 
greater need for collateral review of military convictions because it 
is the only method by which the court ultimately charged with de- 
ciding constitutional issues can review them. 

.\n attempt will nou be made to examine the various problems 
relating to the scope and availabiliry of callateral review with a rieu- 
toward determining which solutions best serve the competing inter- 
ests involved. ITith regard to the scope of review, the "full and fair 
consideration" test. properly applied. best serves to balance the inter- 
ests of finality and due process. Professor Bator has poinred out the 
futility of searching for ultimate truth through a series of fact-finding 
exercires,3ii and Professor Amrrerdam has discussed the danger that 

3*e Id e t  677-78 
367 F i n d r y  ?n Crinn'nrl Lor, ,  mpro note 292, II Ub-51. 
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a postponed lirigation wdl be l e s s  reliable in  producing t h e  fact4 '" 
Therefore. ii a court-martial defendant has been e ~ e n  d n  adequare 
opportunir!- to present a claim Ti-hich turns upon a h u r l  derermma- 

Seienheles<.  while grar  veight should be gncn  to the decisions of 
the couns of the  n i i l i r d n  ) ~ ~ s t ~ c e  s!srem,"" iederal judges should not 
heairare to decide for themiclves pure questions of constitutiondl l a a  
or questions of j u r s d m o n  in the traditional sense. T o  da orhernise 
would effectii-el\ preclude Supreme Court rmiew of these issues. and 
that does nor se6m necesidri to protecr the finalitr m e r e s t  in io l ied.  
erpeciall!- in \ l e v  of the ficr that the nuinbcr c d  such  case5 should 
be exrrmmel!- s~ i ia l l  'vL 
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T h e  foregoing discussion is helpful m disposing of a number of 
other questions relating to doctrines involved in collateral review. 
I t  seems evident that petitioners should be required t o  exhaust all 
direct appellate remedies before seeking renew in the federal coum. 
In addition, if the allegations in question would proride a basis for a 
new trial under Arricle 7 3  of rhe Uniform Code of 2lditary Jus- 

I t  would seen appropriate to require that one be sought prior 
to entertaining a collateral attack. \Virh regard to  the seeking of 
collateral review by rhe Court of M i t a r v  Appeals, however the 
best view seems to be  that such relief should only be required io  be 
sought when ir clearly appears that char court has power to grant 
it.3" 
I more difficult quesrion 1s whether a petitioner should be held 

to have warned his right to review of a claim either by failuie to use 
remedies which are no longer available or by failure to assert the 
claim within the military justice system.aM Lnlike the case in the 
review of state court c ~ n ~ i c t m n s ,  it has been decided that the federal 
courts should give substantial weight to the niilitarv courts, and as 
one court has stated, "ir cannot be said that [the military courts] 
hare refused to fairlv consider claims not asserted." It seems that 
in \ iew of the foregoing and the greater need for finality in milirary 
comictionr, rhe "deliberate bypass" rule of Fay u. N o i P  should be 
relaxed ro provide that in cases in which the petinoner was repre- 
sented bv counsel at  his trial. claims based upon factual deternma- 
tiom ah ich  could hale been but were not asserted are waned. The  
requirement of a deliberare bypassing of the remedy or claim seems 
appropriate only in cases involving pure questions of constiturional 
lW 

The  writ of habeas corpus has been the post-conricrion remedy 
tradirionally used to seek review of court-martial conrictions. Good 

IO entertmnmg m y  ~ o l l i t e i d  atrick mher rhin 1 challenge IO the priidicrmn of 
the caur t~ rna r rd  See Fnendly. Is Innocence Irieleumt, Collrie7d Aftrib on 
Ciimnnl i d p r i m t i ,  rum nore 295 ,  a t  160 

mh perirron for a n e w  m e 1  musf be bared upon newly discovered eridence 
or fraud on the  C O U I ~  and musr be filed 
i u r h a r q  approves the c ~ ~ ~ t - m i r i i s l  senfence 10 US C. I 871 (1970) 

iupre nore 144, af 91-81 
858S1e  Dmelapmmtr in the Lei; mora nore 4, a t  1214-16. See ~llx Will ir .  

354Xe text 'cco"p1"p"p notes 216244 mwa. 
* iaSutr le i  I Derrr. 215  F l d  760. 7 6 1  110th D r .  !9j+). crif  d m i r d .  348 V S  
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arguments can be made on both sides of t h e  quemon of ii hethcl- 
orher methods should be a idab le  to arrack rhe ludgmentr of mili- 
tary COUTTS. The Court of Clams has iedsoned as follows 

Liberri 1s of c o o ~ s c  in,porrmt bur 5 0  are a insns career. h 
his ugho IS a ,oreran. h a  s r m s  IS I cnn ix rcd  crlrnmal and h x  r e p u r m o n  
To den? collaicral arrack to one !nut in confinement-the consequence of 
saimg rhir habeas corpus 15 t h e  ""I! romedi-rould be IO den! rho pa11 
bhry  oi ~ P I I C V  br a ~ o n m u f m i l  court. and ulrmarel? b i  the Supremo 
Court. of t h e  ~ o n m u r i o n a l  c h i s  oi serticemen . . \ \ha h a o  nor  been 
xnrencrd m i a i l  or r iho hric been released 311 

On the other hand, Judicial ~ e i ~ u r c e i  are limited. and duplicarion o i  
judicial effort should. perhaps. nor be countenanced excepr \i hen 
the risht to freedom is at  stake. Additionall!-. the p o l q  fac tur i  
discussed earlier milirate againn exremire collateral review of mh- 
r a n  comctions. h i r e r  all .  it must not be forgotten that direct ap- 
ped  is the primary method of lirigating all claimed errors, ~ncludmg 
those of constitutional dimensions. In view of rhe fact that the \-.ut 
majomy of habeas corpus claims are withour m e r ~ t . ~ ~ '  ic does not 
seem the best policy to  add to  the burden of the federal c o u n  b!- 
requiring them to coniider similar claims not involrine restrainrs 
upon Iibert). 

Pretrial inremention in rhe militar! criminal jusrice process by 
the federal courts is most difficult to justify. In addition to the polic! 
againsr inrcrference by one court s w e m  with there is a 
special need for  the milirary to be free to proceed uirh criminal 
trials xrithout delay. .Is General IVertmoreland pointed out, in h i -  
fillme its funcrion as an  mstrumenr of justice the miliran trial pro- 
mo& discipline. If i[ IS not permirted to proceed. hoxerer ,  there 
1s at  leas[ a possibdity chat dirciplm x.dI be weakened."" Balanced 
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against the military's need to prosecute is the necessity thar an ac- 
cused drfend against a prosecution which he assens is constmrionally 
defectire, but that has been riewed by the Supreme Court as inade- 
quate to  justify injunctive In addition. rhere is no reason 
to believe that the military justice system cannot properly dispose 
of such a claini There doer seem ro be at  learr one sxuatmn,  h o u -  
eier. in which [he military's need for unhampered prosecution is 
outneighed by the burden of defending against a charge before a 
courr-marnal, namely the case in which N IS alleged thar the milirary 
court lacks jurisdiction over the person of the accused. Even in such 
a case i t  is arguable that the issue of jurisdiction should be raised first 
in the military tribunal, bur it IS difficult to  see how military disci- 
pline could be threatened h v  one u ha has a colorable claim that  he 
is not subject ro military la;. In sum, the danger that the effectire- 
ness of our armed forces d l  be impaired by  injunctions against 
coum-niaitial outweighs rhe risk that a defendant will be required 
to firsr present his claims to the rnilitarr courts except in the morr 
unusual of circumstances. 

VI11 C o s C L L - s I o ~  
TOXYhRD 4 BETTER SYSTEV OF REVIE\\ 

The  sysrem of federal court r e ~ i e w  of military criminal justice 
which has emerged and continues to expand ar berr provides mean- 
ingful relief to a very small number of present and former service 
members at substantial cost in terms of j ud icd  and military re- 
EOUTCCS. At its worst the svstem as expanded. especiallv m t e r k  of 
pretrial intervention in the criminal justice process if the armed 
forces, poses a threat to the national inreresr in maintaining a well- 
disciplined. effecrire military. That is not to say thar ludicla1 review 
of military jusr~cc by  Article Ill courrs should be eliminared or chat 
the militarl- should be permitted to proceed in disregard of the con- 
iritutional rights of serrice members. h'erertheless, it seems clear 
that a more-efficient and effective method of protecting all af the 
r a m u s  interests involved 1s desirable. 

Since review by an Article 111 court is rhought by many to be 
essential to [he protection of constitutional rights. if rhere is a more 

F. Supp. 919 1DD.C 19'41. The order hri been stayed by rhe Court oi Appeal5 
for rhe D m x r  of Columbia Cncurr. Comrnraee for G.1. Righrr T Frochlke, C n d  
S o .  815-71 rDC. Cir order cnrrred \ f i r  7, 1974). 

381Ymngeri .  Hirri;.?OLL'S I.  f 1 9 7 l ) .  
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effecrirc method of providing that reiie\r tlim the cumbersome m c  
o hich eusts at prcicnr. ir should be adopred. T h e  ob) ious s ~ l i i t i o n  
15 for Congress ro reeirabliih the Court of \ l i lmr\-  .hppeal, .as a court 
of the United S t n r e s  created pursuant tu Arriclc Ill of the Conititu- 
tion That  nuuld iurel!- renioie an! fears concernin! the court'( 
independence and  ~ n s t i t ~ ~ c i ~ i i a l  limiratmnr or bias. I t  has been stared 
tha t  onh "tradition. nor lopic or  the Constitution would srand in thc 
a A V  of'cangress' protiding for rhe r e i i e n  of c o ~ , r t s - n i a r t ~ l  bv an 
. h r k k  111 court.'' i'l The advantages of p v i d m g  direct rei $e<. b! 
m .lrticle I l l  court over the current practice of pcrmming only col- 
lxeral  ~ e i i e v  h\ such a court  are clear T h e  scope of rmiea  uou ld  
be broad since direct appeal rather than collarcral Attack is mi d i e d ,  
unlike federa l  districr and circuit courts. t h e  Court of \ l h t u > -  .hp  
peds IS in a position to provide 
unl\- uniform but hindme upon ~h 
rheworld,  rneaninoful r&a b>- 
r d e d  to  a larce :umber of cou 
finally. such a'court a-auld be m a much better position than other 
fcdcr'al cmms to  halance the needs of the rnihtx? and rhe rights nf 
mdu iduals. 

\!'herher or not rhe Court of \ lhtary hppeals  1s established under  
Article I11 of the Constitunon, the problem of rhe ciemoii of 2 

separate version of constitutional l a w  \i i thm the military \i o d d  best 
be solved by permitting direct review of i t s  decisions by  the Supreme 
Court.'" Since rei ieu by t h e  Supreme Court is possslble anyo-a>-. 
Congress should not be heiitdnt to prmide a more efficienr means of 
obtaining such reiieiv. T h e  interest of finality- in the criminal proccsi 
a, o.el l  as the interest in the protection of const~tut ion~l  rights would 
be better served b>- direct review through the issuance of n r i t s  of 
cerrioran than by the n.asteful system of collareral attack xi hich CY- 

l i t i  a t  present. 
Finall>-, an expansion of the lurisdicnon and powers of thc Court 

of \ l d i ~ r >  Ippeals .  rhe Courts of \Mta ry  R e i i e n .  and rnilitar! 
m a l  and appellarc judges would eliminnte t h e  need for t h e  rerien 
of military cases and intenent ion I" rhe military iuscicc process b> 
federal C O U I ~ I  if v c r e  possihlc far  rhe " n e d  Courr of \ l d i r x \ -  



CIVILIAS JUDICUL R E W E B  

lppealr  proposed above to reriew all military cases either dlrecrll- 
or collaterally, collateral revimv by other federal courts would serve 
no purpose. Further. if the court had power t o  grant equirable re- 
lief. the issuance of injunctions bv other courts t o  prevent militan- 
trials from proceeding would not be appropnate. It mighr be a r p d  
that  the Caurr of \lilitary Appeals is not a convenient forum, and 
while that might be true far those few who might be m a posirion to 
collaterally attack a conviction after leaving the militan., for  the 
vast malonty of sernce members it is the most conrenient'forum be- 
c w s c  of the organization of defense counsel in the armed s e r v ~ c e s . ~ ~ ~  

\Vh& it is t rue  that courts-martial are not permanent bodies, the 
militarv trial and appellate judiciarv are as permanent as rhe military 
jusrice'system itself and are organLed in such a nay as to be arail- 
able to  all service members. There seems to be no reason. therefore, 
to require the Court of L l i l i t q  Appeals to depart subsrantially from 
its d e  ai  an appellate tribunal. All that is necessary 1s to provide 
for the granting of entraordina? relief and review thereof by  miL- 
rary  courts and judgeP alone with the posribilirv of re\-iew ultimate- 
ly by the Courr of hlilirary +.;peals. The  increase in the complexity of 
the militan- justice system and in the number of civilian and military 
judger ne&srary to implement such a proposal seems insignificant 
u hen compared with the savings m t e r m  of the I C S O U ~ C C S  expended 
m deciding the claims of service members in the manner m which 
they must be litigated today. In shan, provisions for camprehensire 
iudicial review within the milirarv juxice svstem would be effective 
m prorecting the rights of the indmduals  who serve our country and 
at the same time would minimize the danger that m i h t q  discipline 
will be weakened hv judees who do nor have "a fullv developed 
understanding of the distinctive problems and legal traditions of the 
Armed Forces." 





SERVICE CONTRACT ACT AMENDMENTS 
OF 1972* 

Captain Clifford D. Brooks*" 

I. I N T R O D U C T I O S  
In 1972, Congress amended the Service Contract Act of 1965' 

with the passage of Public Law 92.471,' The amended Serrice Con- 
tract .k t  and the implementing regulations promulgated by the 
Department of Labor pose unique problems in the procurement area 
for federal contracting agencies. In order to understand what those 
problems are and haw thev can best be minimized, it is necessary 
to examine the original Act-its purpose and its failures-and how 
Congress hoped to cure these failures with Public Law 92-173. 

Congress hoped the Service Contract Act, hereinafter referred 
to  as the SCA, would accomplish a desired socio-economic objective 
through the vehicle of federal contracts. The SCA is a labor stand- 
ards statute that requires certain employers performing serrice con- 
tracts for the United Stater. and within the United States as defined 
in the Act, to pay their serrice employees working on federal con- 
tracts minimum wages generally higher than those required by the 
Fair Labor Standards Act.S Thus, it is one of a series of similar 
statutes designed to protect workers, improve working conditions, 
and raise wages of government contractor employees. 

11. HISTORICAL A S T E C E D E N T S  OF T H E  SERVICE 
COSTR.4CT ACT A.\IEND.\IENTS 

T h e  history of labor standards legislation for federal contracts 
began with the passage of the Davis-Bacon Act in 1931.' In addi- 
tion to its other provisions, the still vital Davis-Bacon 4 c r  requires 

' T h e  opmoni and ~ e n ~ l u s i m s  presented h e r m  I ~ L  rhare of the author m d  do 
nor n c c ~ s s ~ ~ i l y  ~eprerenr the views of T h e  Judge Adiacite General'r School or 
my other governmental agency. 

* *  JAGC. U.S Army. Inmucror,  Procuremrnf Lsu Diiirron, TJ.AGSA. B.A.  
1966. huguirini College (111 ) ,  J D.. 1969, Duke Unlrerriry, LL.U , 1971, T h o  
George Il'zrhmpn U n i ~ e r r w  \lember of the Birr of Illinaa, Covrr of \hhrar, 
A p p ~ i l r  and the Coun of Claims 

X41 U.S.C. $ 3  151-157 (1970) 
2 8 6  Stat. 790 (1972) .  41 CS.C. $ 3  1 5 1 - 1 5 7  (19701, 
Z S e r  2 9 U S C .  a 206(1)(1) (1970) 
'40US.C. !I 2761-2761-7 (1970). 

151-118 (Supp. 11) (19,2) .  
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employers to p a r  rhe prevailing wage rares and to pa r  [he prevail- 
in- fringe bene& to laborers and mechanics performi& n ork under 
fezera1 construction conrracts being performed Irirhiri rhe Unired 
Stares; the Daiii-Bacon Act applies ro contracts 111 CXCCES of j:000.' 
In 1936. Congress added contram for manufactured goods in excess 
of $10,000 to the list of federal contracts impressed wirh special 
minimum wage requirements vhen  1t passed the lValsh-Heale!- 
Public Contracrs Since the Davis-Bacon k t  cmered con- 
struction contracts and rhe lT'&h-Hede!- .Xct corered supply con- 
rracrs, by 1936 "service contracts" was rhe onl! major class of 
federal contracts uhere free marker considerations determined em- 
ployee wage rares. 

In 1965 Congress decided that minimum wages in service contracts 
should be federally regulated and passed Public Law 89.286. the 
Seriice Conrract Acr.' IT'ith the enactment of the SC.4. all mainr 
categories of federal contracrs \+ere covered b>- wage standard legis- 
Iat1an. 

A .  REASOSS FOR T H E  T H R E E  S T A T C T E S  
All three w g e  srandard statutes have the same b m c  purpose. the 

protection of waee rares from rhe effect of the procurement pracess. 
The House Report on the SC.4 explained why rhere was a need for 
such protection: 

Many of rhr ernploiees performing uorh on i r d r r d  s e r ~ m  c e n c i m ~  are 
p001Iy paid. The uork IS generillg rninuil uork and ~n addition le crafr 
uork. m m  be rernirkillsd or unrlilled 

. . .  

8 H R. REP \ o  948. 6d;h Cong , L b f  Serr 2 , 1965, 
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All three wage standards statures have the same basic purpose; 
therefore, why are there three statutes. Aside from the political 
considerations, there are two major ICPSOI~S: the namre of the three 
industries affected by the statutes and the differing impact of gov- 
ernment contracts upon those industries; that is to sav, regulatiane 
appropriate for the manufacturing and retail (supplyj industry are 
nor necessarily appropriate for the construction or service ind;srry. 
With this realization Congress passed different statutes and conse- 
quently the Department of Labor promulgated separate administra- 
tive procedures to  achieve the statutory goal of protecting employee 
wage rates from the effect of government contracts. 

By their nature, contracts for the furnishing of supplies, whether 
with manufacturers or retailers, can be performed virtually any- 
where. Thus a contract let by A\SCO\I in St. Louis, could be 
performed by a COIITIPC~OT in’Baneor, hlame; a COII~ILC~OI in San 
Diego, California, or a c~n t rac to r  rn Birmingham, Alabama. If the 
a\erage wage rates paid by  bidders in these three cities were 55.00 
per hour, $4.00 per hour, and S2.00 per hour respectivelv, the con- 
tract would, in all likelihood, be awarded to a firm in Birmingham. 
The  advantage a Birmingham firm has by  rirme of its lower wage 
rates not only adversely affects other firms paying higher wages, 
bur also has an impact upon their workers who have to accept 
lower wages or face potential unemployment since their employer 
cannot compete far government contracts while paying a higher 
wage rate. The IValsh-Healev Act was an attempt to  ameliorate 
this bidding disadvantage by ;equiring employers awarded gorern- 
ment supply- contracts to pay a prevailmg minimum wage bared on 
minimum wages that prerailed either on a national or a very broad 
regional basis for the type of manufacmrinp or retail industry 
which would perform the 

Unlike supply contracts, construction C O ~ T P C ~ S ,  as udl as most 
service contrracls. can be performed at only one location. For ex- 
ample, while firms from across the country mav bid on a const~uc- 
tion contract to be performed in N e u  Ybrk City, actual perform- 
ance will be in New Yark City. \Vith no wage standards required 
of contracrars, invariably the employers payinp his employees the 
lowesr aages would get the job regardless of his principal place of 
business. This was particularly odious in construction contracts 
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because a conrracror from Sebraika or .\labam could moie hi> 
whole labor force to S e u  York Clrr to perform rhe vo rk .  Local 
workers would see jobs generared bj- iederal c o ~ ~ s r r u c t ~ o n  prqecrs 

\I age scales \,ere roo hieh to airhirand liariondl 
, K appeared as if the federal gwernmenr w a s  
he expense of rhe local econonw The Daxis- 

Bacon Act solurion ro chis problem w a s  nor rhe indusrr!--n-ide 
approach raken b!- the \!.alsh-Healey Acr. bur rarher ir required 
emplo)-ers awarded federal conitmcrion conrracts to pa\ \\-age rares 
bawd on rhe nagei  preiailine ~n the  ea,"'^ ' 'area''  being iubse- 
quenrly defined by rhe DepGrment of Labor as a ceographic sub- 
dirismn. for  ewnple,  ciry, counr>--. r m  nship.: Thus the Daris- 
Bacon Acr n hile a l l o w m ~  emplo\-ers from acrnsi rhe counrrv rn 
bid on c o n m u m o n  C O L I ~ T ; C ~ E ,  required thar bidders base their bids 
on rhe prerailino S e w  I-ork Cirv w a g e  rare5 for bulldines can- 
srrucred under ; federal coiitncr 'in S e v  York City In addirion 
ro prarecting local rage scales from an invasion of  cheap labor  
occasioned b r a  federal conr ra~ t ,  rhe Dan-Bacon h c t  had rhe auT- 
dm!- effect of allouing local c m s r r w m n  firms ro effecrirel!- cnni- 
pere for federal contracri. 

T h e  r i m r e  of rhe s e n  ~ c e  lndurrrv and rhe impacr of p eriimenr 
conrracrs upon rhe se r i~ce  industry are much rhe same 2s m rhe 
cmitrucrim mduirr>-. ITork can usually be performed in  on11 one 
locarion. f a r  example. a conrracr for  lanirmial senices  ar Farr 
Hood. T e u i  can od>-  be periormcd a[ ro r r  Hood, Texas. Since 
gavernmenr c m t r m i  can precipirarc .an "invmon of labor" that 
works a t  a cheaper xvage rate rhan locallv a ailable labor. I[ W ~ F  nor 
surprising rhar Congrcss decided ro fol lov the Dai~s-Bacon model 
in enacting the SC.4. 

T h e  Service Conrracr .\cr of 3965 requmd emplovers aa-arded 
federal reriice conrracrs to  pa? rheir empla~ees  nor ' le i i  rhan rhe 
"prci-ailing rates for  such emplo>-ees in rh 
i a i l m  ra te  concepr as ir applies ro the S W  
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Co~irracr. '~ The  Department of Labor responds to  this nonce u i th  
a nage  determinarion which l ists rhe prevailing wage rates by em- 
ployee clasnfication for the localitv in which rhe a o r k  I S  to be 
performed. This wage determinariAn is made bp a Department of 
Labor area mage surrey. The  agency attaches rhir wage derermina- 
tion to the solicitation and rhe solicitation informs the bidder that 
he must pay his employees not less than the wage rates and fringe 
benefits attached." The  solicitarion also provider for rhe enforce- 
ment of the wage determination and for penalties in the erent of 
i r s  vi~lation. '~ 

The  prevailing rate concept is "fair" to all individuals affected 
by the performance of a federal conrract. For blue collar aorkers 
performing under a contract, the pre, ailins rate requiremenr ensures 
that they are paid minimum wvages and fringe benefits thar prevail 
m rhe work localirl-; their wage scmcturcs and emplopenr  oppor- 
[unities would not be completely undermined b>- an employer 
forced to reduce wages beloir those which prevail locally in order 
ro effectively compete for a federal contmcr. For employers, rhe 
prevailing rare concepr allows wage srructwes IO be establirhed in 
lighr of local economic conditions wirhout precludinp. as a prsc- 
rical niatrer, their beins awarded federal conrracts For local cam- 
muniriea. the prevailing rate concept prerentr lacall? performable 
federal conrracts from inflating or deflating local labor economics, 
it may increase the wage structure of contractor emplorees, bur inot 
beyond rhar which local economic conditions hare dictated to be 
just compensation. For rhe federal governmenr, rhe prei ailing rare 
system assuces the procurement of its needs at  an equitable. if  

somm hat higher. price and dirsiparea any appearance of the federal 
gorernment subsidizing substandard wages by its system of aaard- 
ing contracts. 

R. FAILCRE OF ORIGIS.1L SC.4 
The  pre\ailing rare model of rhe Davis-Bacon Act had worked 

remarkably well in accomplishing Its Congressional goals in federal 
comrrucrmn ~on t rac t s .  \Vhen ir originall?. enacted the SCA. 
Congress thought rhe pre, ailing ra re  wstem would achieve basicall!- 

il 
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the same r e w h  for iedcral service contracrs a i  ir had ior federal 
construction conrracts. B!- 19-2, hon-ever. i r  w a s  apparent that the 
prevailing rate system uas nor aorkm;a a i  Congress had mended .  
There are serer21 reasons 6 hy the S I  failed here the Davis-Bacon 
Act had succeeded. 

First. Congress had nor emisioned the use char rhe Secretary of 
Labor would  make of Section 4(b)  of the original SC.4 That iec- 
t m n  proiided. 

Urilmng chis praris~on. the Secretar!- of Labor faled to make an!- 
a.age determinations in over nva-rhirds of all federal s e n i c e  con- 
[ r a m  '- Ai a result. man!- seruce employees oi federal s en ice  con- 
tnc to r i  n ~ r e  nor protecred from the effects Aoaing irom price 
cornpctirion for federal s e n  ice contrdcts. 

Second. Congress had failed t o  perceiie in 1961 that certain 
essenual dlffeiences exlsted beru een the construction and s e n  ~ c e  
industries and tha t  rhese differences w 
the  prevailing rare s>-srem. The  prcra 
Dai-is-Bacon Act and SC.4 as desicned ro paran tee  the emplo!-eea 
of got ernment conrrmors n a g ~ s  preiailing m the Iucdnv \I here 
the conmct  a a i  to be perior&d. Thus. wage r x e s  con;amed in 
wage deternnnarms 11 ere sale 
players n e r e  pa!-mg [heir e m  
~ o n m c r o r ' s  employees v ~ r e  be 
uays in a local xes. the hieher 
\I o d d  be auaranreed. Smce the 
labor. thelr wage rates are hioher. \lore mipor&rli.. There are 
struiia unions in rhe consmucrk  indusrri and these unions can  
derna:d and x c e n  e premium w a y s  for r l m  members These 
wages become prevailing and federal constructmi c o m m o n  are 
io&d CO pav rhem The  rerrlce indurrri-, on rhe orher hand. doer 
not require 'the use d skilled labor acid labor uniimi ham nor 
organized much of rhe senice indusrr!. 4s 2 resdlr. n a g e i  in the 
service industry are generall! Imr.  a n d  \ \age increases arc rare or 
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minimal. Thus, low \rages are "prevailing." So unlike the situ- 
ation in construction contracts. the prerading rate system did not 
produce higher wage rates for employees of service contractors 
doing business with the L'nited States. 

Third, Congress failed IO grasp essential differences between con- 
struction and seriice contracting and, as a result, faded to anticipate 
rhe effects these differences would have on the prevailing rate 
system. l i h i l e  the usual individual construction contract will com- 
pletely fulfill a parricular requirement, a senice contract IS gen- 
erally only one increnient m a series of contracts for basically on- 
going identical sernces, jamtorial, trash removal. laundry- to name 
a f e u .  Houere r .  since smite contracts are subject to the general 
prohibition that "no contract or purchase on behalf of the United 
Stares shall be made, unless the same is aurhorized by law or under 
an appropriation adequare to its fulfillment." the gmernmenr 
usually contracts for these seryices on a yearly basis. Congressional 
failure to appropriate funds for more than one !-ear far service 
contracts to be performed in the United States results in an annual 
resolicitation for basically idenrical senices. And, of coursc, [his 
"annual award" will be made to rhat reiponrise, responsible bidder 
n hose bid is deemed most advantageous to the G~vernmenr , '~  gen- 
erally the bidder with the lonest  price. By awarding the contract 
to the low bidder. the gorernment is marding the contract to the 
bidder u h o  minimizer his costs, costs in the service industry that 
are composed largely of labor \\aces. 

As a result of the annual rebidding. there was a constant rurn- 
over in service contractors, m most insrances attributable to the 
failure of the Department of Labor to  make wage determinations 
or, when it did so, to the prwailing rate system itself. The  fallow-- 
ing h?p0thetical-pre-SC.i Amendmenr-will illustrate u hat we 
hare been talkine about. A contract far performing janitorial serr- 
ices a t  Fort Belroir in fiscal year 1 9 i O  was being performed by 
X-Compan!-. T h e  Department of Labor declined to issue a wage 
determination. X-Company paid its employees the Fair Labor 
Standards .ict minimum wage of 51.60 per hourg0 at the qeneris of its 
contract performance. Later X-Company was forced to increase 
xs hourly rare to 81.70 in order eirher to rertle a labor strike or  to 
retain its employees. During -4pril 1970, Fort Belroir resolicited 

i3 
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for bids for lanitorid services in fiscal year 1971. There was no 
wage determination by the Department of Labor, or in the alterna- 
tire. rhe Department of Labor issued a wage derermination lisring 
the prerailing rate for janitors m the Fort Belroir area at 53.6j 
per hour. Although %Company based the cost of the labor elemenr 
of its bid price on [he S1.-0 per hour figure it i i a s  currently parinp 
its e m p l o y s .  orher bidders based their predicted labor costs at 
SI 60 or S i . 6 j  per hour rare depending on which alternative me 
use. Invariably. S-Company priced itself out of the C O I I ~ ~ I C T  be- 
cause of its higher wage scales 

If the only m u l ~  of the mniial  resoliciration procedure had h e m  
high contractor tnmoier. there uould hate  been no Congressional 
reaction. Houeier. an adpnct of the system \ \as that v a g e i  n e r e  
kepr  arrificially IOU. Even lox+ a a g e i  for senice employees might 
not hni e raised rhe h e r  apparent Congressional indignation if these 
nets- conmctors  had their ou n labor force u hich mot cd n nh rheiri 
from lob to j o b  But, the indniduals performing rhe seri-~ce con- 
tract iiere geographicall>- stable. and u e r e .  except b! l e p l  defi- 
nition. employees of the Go~ernmenr ,  they performed rhe same 
services year afrer Year AI the same locarion. mI\ their emploi-er5 
changed. 

These ever changine emplovers n ere appropriarelj- characterized 
as ' labor brokers" &e the>- were axarded a contract only afrer 
they undercut the wage rare paid by current s cmce  cunrnctors  - '  
l i t e r  he received an award, the "broker" a o u l d  offer to r e r a n  the 
current emplo!eei at the lower wage rate prqecred 1x1 lhis bid .Xr 
a result, employees who had accumulated ~ e a v  of seniorin' a t  d 

eoiernment fafilitv l iere  forced to either accept a aee reductioiii 
or unemployment' Year afrer year employees mighi force their 
employer t u  grant 2 wage increase. usually near the end of the 
contract w a r  when contractors could afford to pay such an increase 
for a fei<monrhs. only to be faced u i th  a nev emplo! er  on JuI! I .  
Tbho would a ~ a i n  reduce a.agei. Even if emplo!ees had orgmired 
2 CUIICIIC c o n k t o r  and were being paid u a a e s  p o r m m  to a col- 
1ectli.e bargaining agreement in eicess of chose required h! the 
SC.% rhe collec~ii e bargaining agreemenr did not i iolxe them f r o m  
a . q e  cuts b!- 2 "iollou -011 contiactor." l i ~ h i l e  successor emplci\-ers 
as a group u e r e  generalli- forbidden to  utlilarerall! reduce v aecs 
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under the provisions of the National Labor Relations Act?' the 
l-ational Labor Relations Board had held that the unilateral reduc- 
tion of wages bv a successor service contractor war not illegal if 

he  was periormhg a federal contract covered by the SCh.23 
This type of uage  cutting produced an unacceptable result." 

Contract& employees performing serrices on  a federal facilitv 
could, in almost ali cases. be assured that thev would nerer receile 
a lasting wage increase above that determhed to be prevailing, 
regardless of their seniority at the facilitv. IVhen this u a s  added to 
the fact rhat the Department of Labor'failed to issue wage deter- 
minations for tao-thirds of all federal service contracts, many con- 
tractor emplavees perenniallv performing necessarv services for the 
United States'were receiving wages at or near the minimum level 
specified in the Fair Labor Standards Act. 

111. PUBLIC L A W  92-471 

Congress held orersight hearings on the administration of the 
SCA in 1971-72.xs The  idtimate findines of the Subcommittee on 
Labor of the House Committee on Education and Labor were: 

1. a rubitinrid drrpiriry ~n wiger and iringe benefits had derolaped be- 
mcen Federal U age B a r d  emplayeei m d  senice conlrrcior emp1o)eei 
fpuformmg the s i m ~  durier), 
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creared chacn for repurible con 
plo) ee9 

.act 26 

.is a result of these Hearings, a proposed amendmenr m the SCA 
w a s  introduced in the House of Representarires on June -, 19-2." 
HR 153.6 passed rhe House by a rote  of 2-4 ro 103 on l u g u s r  -, 
1972.'' The Senate companion bill mas introduced (S  38?7) on 
JuI. 2, 19;2.2q The  Senate passed H.R. 113;b. a i t h  slight madifi- 
C L ~ L O I I S ~ ~  and, after House concurrence in the modifications, Presi- 
dent h k o n  signed the bill into lap. on October 9, 19-2." 

Public Law 92.473 changed rhe 1961 SC.4 in several respects. 
The  greatest impacr of the new lax has been in the manner in 
which \rage dererminatiani are made. Under the 1963 SC.i, pre- 
vailing \rage rates in the localiry determined rhe nage floor tha t  
federal service contractors were required to pay their emplo>-ees. 
This remains one elemenr of rhe wage floor under the new amend- 
ments. but the payment of collecrire bargaining rater is nom required 
in two instances. Sections 2 ( a ) ( l )  and 2 ( a ) ( 2 )  of the hcr  now 
require rhar rhe Department o i  Labor wage determinations, mcor- 
porated in senice contracts wirh the government as wage floors, 
reflect collecti\-e bargainme rates, including prospecti1 e rates. where 
a collective bargainin? a&eement corers serxice emplovees. T h e  
Department a i  Labo; & p m s  these sections to mean that if a 
current contractor has a collecrire bargaining agreemenr. the wage 
determination for rhe follom-on conrracr ~ 1 1 1  be a restatement of 
the uage and fringe benefit rates specified m that agreen~enr.'~ 
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Addnionally, the amendments added a new section, 4 (c j ,  ro the 
Act. Secrion 4 ( c j  requires that a SUCC~SSOI cantracror pay to his 
employees not less than the wages and fringe benefits, including 
prospecnre wage increases, paid bv his predecessor under a col- 
lecrive bargaining agreemenr if rhoit wages and fringe benefits are 
greater than the Department af Labor wage rate determination. 
The  Section is unique in thar ir requires a & C C ~ S S O I  to pay these 
u-ages and fringe benefirs even d he does nor hire any of his prede- 
cessor's employees. I s  a rewlr, a successo~ contractor with his own 
labor force IS required to pay his employees according to a collec- 
tire barpining agreemenr to which neither he nor any of his em- 
ployees are parties. 

All three sections, ? ( a ) ( l ) ,  2 ( a j (2 ) .  and 4(c), proride that a 
collectiie bargaining agreemenr may be disregarded if it was nor 
entered into as a resulr of "arm's-length negotiations"; additionally, 
4(c) can be avoided if collective bargaining agreemenr wage-rates 
are subatanrially ar variance u irh prevailing wage rates. Other 
amendmenrs ro the SC.\ require (1) rhe Secrerary of Labor to issue 
wage determinations by 1977 far all rerrice contracts employing fire 
or more service employees, ( 2  j the Secretary to refrain fiom issu- 
ing r-anations, tolerances, or exemptions. except in special circum- 
stances, (1) procuring agencies ro get rhe approval a f  rhe Secie- 
rary of Labor before awarding maln-year service conrracrs-mulri- 
year service contracts, however, have not generally been authorized 
by Congress-and (4) procuring apenc~es to artach a srarement to 
all solicitations and conr ims  rerting forth rhe wage rate Federal 
?\'age Board employees working direcrly for the Gorernmenr 
receive for doing similar The  purpose af attachin,g Tl-age 
Board rates to the contract is unclear. since the contractor does not 
hare to pay there rates. Apparently, Congress wished to inform 
contractors of the wage rarer thar the Government pays its direct- 
hire employees far similar work. 

A.  T H E  SUCCESSOR COXTRACTOR PROVISIO3'S 
\Vhde s e ~ e r a l  arher sections of rhe SCA amendmemi will modify 

pre-1972 procurement pracrices, rheir grearesr effect will be as a 
ICSUIT of sections 2 ( a j ( l ) ,  2 (a ) (2 j  and 4(c). In reitifying before 
the Senare Subcommittee on Labor. Richard J. Gruneu-ald. .Assistam 
Secretary far Employmenr Standards, Department of Labor, argued 

A S  See grnrrilly 86 S n r .  790 I19721 
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tha t  the proposed amendments n o d d ,  among other rhlngs. [ 1)  under- 
cut the preiailina msce rare concept. (? )  remoie coinpctirire 
forces mirhin rhe‘indu;rrv n hich hold 11 aces to reasonable levels 
since rhc Go\ernmenr niil pick u p  rhe cos; of an!- pa!- raiser. and 
( 3 1  open the procurement sysrem ro fraud between ourgoing con- 
tractors and umons.” The Department of Defense w m e s s  before 
the same Subcomiiiitree~Richdrd Ketean. Deputy Cnder Secrerars- 
for Procurement. Department of t h P . h  Force. terrified rhar rhe 
proposed amendments xvuuld (1) introduce a nen concept. thar 
IS. glnne wage and iringe benefit pro! isions of collectn e bareaining 
ag reemek  ;he full force and effect of law rhrough manhator!- 
~ m p n i i r m n  a i  t h a t  rermr o i  buch a q e c m e n r s  011 S U C C ~ S I O I  e r n p l u ~  e n  
and employees a ho ma!- not h a i e  been parties to rhe agreernenrs. 
( 2 )  confer upon A relanrely small percenrage of the w x k  iorce a 
substantial economic advanrace over the m a j o r i r r  of the same a-ork 
iorce. and (3 j  constantly in&eare the cost o i  Contract ser~ices  LO 
go\ eriiment promring actn i t i e ~ . ~ ~  Subitannill!- the same tesrimon!- 
was received from S 1 S - i ”  and the Sat iondl  .Aerospace Sen ices 
.ksocimon. 2 conrractor’s a i ~ o c i a t ~ o n . ~ ~  

The  basic objection to secrionb ? f a ) ( l ) ,  ? ( a ) ( ? ) .  and +(c) !vas. 
and 1s. that the!- enable a service concractm and rhe union repre- 
renting his emplo?ees to establish a.age rates for his iucceiior. re- 
gardless of \, hat rhe local  economy has estab 
io1 senice employees This obiecrion IS e 
since the norind cornpermre forces thar come 
riation o i  a collecrii e bargaining agreemenr. economic interests of 
employers vcrsus rhme of employees, are vitiated by rhe sections. 
.A CUIIBLX serrice contractor has an incenci\ e IO limit wage raises 
during a Contract year m \I hich his reimbursement b\- the Forern- 
ment IS based on a fiwd figure not including xiage increaser. Pnor 
to the amendment, a service contractor also had an  incentirc to 
reitricc wage ~ncieases  thar become effective af te r  his currenr con- 
tract expired smcc rhcrc V A S  a porihlit>- char a bidder. not bound 
bl-  sach IIICTCISCI, v o u l d  u m  rhe  cornperition for the 
contracr due to a loner  nage  scale. Secrions ? ( a j ( l )  
and i ( c )  eliminate an!- need for  there coniiderarions b) 
s e r ~ i c e  con~rrlcror because all bidders ~ 1 1  hare ro base rheir labor 

78 



SERYICE CO\TRACT ACT 

cost prqections an wage rates, including prospective wage in- 
creases. contained in the current contractor's collective bargaining 
agreement. Nor  only da these sections eliminate the incentive to 
contest a union's demand for future wage increases, they actually 
insure that a current contractor w l l  agree to such increases. A wire 
current serrice contractor with six months t o  go on his contract 
will, during collective bargaming agreement negotiations, grant a 
large future increase if a union w l l  drop its demand for an immedi- 
ate wage increase that cannot be passed on to the government in 
the farm of higher prices. Since all bidders for the lollow-on 
contract mill hare to base their labor cost projections in their bids 
on these prospective wage increases, the current contractoz is not 
restricted from using such a negotiation strategy by the fear char he 
will pnce himself ont of the competition for the follow-an con- 
tract. Indeed, why should a current contractor elen chance sub- 
jecting himself to money losing work slowdowns or strikes when 
a union demands prospectire wage increases that do nor affect his 
current profit structure or his opportunity to u i n  the follow-on 
contract, It nauld thus be fair to state that sections 2 ( a j ( l ) ,  
?(a )  ( 2 ) .  and 4(c) have established wage standards ah ich  are sub- 
j ~ c t  to little government control and rirtuallv no market control. 
Vnfortunately, without such controls, there'mill be an ever in- 
creasing wage-coir spiral for serrice contracts. 

In  addition to virtually ensuring constantly higher cost service 
contracts, section i ( c )  opens the procurement process to cost specu- 
lation and fraud. Section 4(c) requires that a EUCCCSSOI contractor 
must pay h a  employees the wage Iates specified in his predecessor's 
collective bargaming agreement, regardless of the wage rates can- 
rained in the a a g e  determination on which labor costs in his bid 
mere  predicated. There is no rime limitation as to  when an appli- 
cable collective bargaining agreement must be negotiated. Thus. a 
lame-duck contractor, one who is m a r e  that he has lost the follaw- 
on contracr, can negotiate a wage rare agreement with a union the 
last da>- of his contract performance and thereby cause his succcsso~ 
to pay these negotiated rates. Since the successor could not have 
considered those mage rates ~n submitting his bid, he will be forced 
IO accept dimmished profits, performance at  a loss. or  defaulr. A 
lame-duck conrracmr exen has an incenrite to emer into a collusire 
collectne bargaining agreement. By forcing his successo~ into default, 
he has an opportunity to win award on the resulting resolicitation. 
Even absent collusion, a lame-duck contractor about t o  complete 
his contract w r h  rhe Government is certainly more receptive to a 
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d f o r  pruspecrne nage  ~ t ~ c r e d s e s .  v hich lhc does ~ D I  

if  the a1reriiatii.e is unnecessar) coirs occasioned b! ,x 
i-doun. The  result of this 1x1; of mceiitn e ro hold 

down costs and possible f r lud n.ill be, rhe nicluuon of connngenc~  
costs in bid prices. Since no bidder can  be c e m m  chat a currenr 
contractor XT 111 not grant prospect11 c o ace increases pursuant ro 
a collecriie bargaining agreement  prior rc; rhe completion of rhe 
current coiirracr. bidders can  protecr themselvrs onli. b r  adding a 
specularive cost factor tc) their labor cost prolectioni. 

B.  HEARISG PKOCEDCRES OS COLLECTIVE 
B4RG,4/S/SG AGREE ClESTS 

Congress drtempred ro  forestall f raud and ~ X C ~ S S I T ~  ii age increases 
by requirinrr rhar all collective bargaining anrcenimts be enrered 
into a t  arm'; length ~n order for the 9 age'ra& specified therein IO 
become wage floors. Hmr tier, I t  1s nrtudlly mmposihle ro pro, e 
such an agrccment w a s  nor  niadc a t  a&s length n hen the pmrs  
mainrain char ic \vab. Congress fuither attempred to prei ent i m d  
2nd e~cessive a d g e  increases by praridmg char \rage rates contained 
in a collectire bargamng agreemenr ma!- be d i i r e p d e d  if rhe 
Secretaq of Labor finds after a hearing that rhe agreed tipon I, age 
rates subsrantiall!- \x!- i r o m  those prei  ulmg in the Incaliry Until 
such a tinding, honer er rhe agreement contmli. T h e  procedures 
ior miplemenrmg rhere remedies'. pro, )de rhar rhe .Admnmrraror 
oi the Lmpliynienr Standard\ i d m m e t r a r i a n  upon a prima incle 
finding t h x  the \I doe rates in rhe collecrir c barwining aoreemenr 
\ar!- subsranriall>- From the prevailing rates in- the h & y  \\ill 
refer t h e  mmer to a hearing e\aminer T h e  henring e \ammer  has 
rhirry days EO issue xioticei. conduct the hearings. and any rehear- 
~ngs ,  and ro m e  findlnps Beiore rhis process can even h e p  
hon.ercr. rhc contrictinp agent!-, cont rd i ro i .  bidder. 01 other in- 
terested parr, mui r  firit coIIccr idence to establish rhe pnnu 
facie case of variance and iuhmir 11 ro rhc adminisrraror This mir ia l  
collectiirn o i  evidence and its rubmmion v 111 prohablv take anorher 
t h i n )  days. Thus. before a final decision 35 t i l  the m~pplicahilir! 
oi an agreement's rates can he  mpectcd. rhere ud1 be a i i rry~day 
period in $5 hich rhore rates are presumed \.did 

The  remedies for forcitdling collusi~ e c<,Jlectne bar 
menri and CSCSSSIVE ii-ape ~ncreasei  .ire larpel\ illus" 
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lowing examples illustrate. Assume in each erample that there IS 

a need for on-going janitorial services at Fort Xlyer. Fort \lyer 
submits a Standard Form 58 to the Department of Labor on l p r i l  
l < ,  1574. T h e  Department of Labor returns a nage  determination 
on April 30, 1974. Fan \ l p  solicits bids for a fixed price con- 
tract an  llay 1, 1574, with a closing date far submission of bids 
and an award date of llay 30, 1974. The  current contracr is being 
performed by X Company. The  winner af the !lay 30, 1574 
award will begin performance on July 1. 1574. 

EX.4 MPLE I 
X Company has no collective barpining agreemenr with his 

employees on M a ?  30, 19'4. The  wage determination issued by 
the Department of Labor listed the prevailing wage rate for janitors 
in the locality as $1.00 per hour. On May 30, 1574, Company T 
is declared the w n n e r  of the award. On June IS, 1974, X Com- 
pany negotiates a collective bargaining agreement with his em- 
ployees, wherein rhe wage rates are specified as $4.00 per hour. B 
Company immediatel!- requests the Department of Labor to  find 
that (1) the collective bargaining agreement vas  negotiated at less 
than arm's l enph  or  ( 2 )  the wage rates conrained therein are at 
substantial variance with locality prevailing rates. 

In this example, if the Department of Labor finds that the collec- 
tire bargaining agreement a a r  negotiated at leis than arm's lengrh 
or that the wage rates contained therein are substantially at variance 
with prevailing rates, 1- Companl- wdl ultmmaiely be afforded the 
relief of not haling IO pay rhe $4.00 rate. If not, T Company will 
obviously be forced LO default unless the government increases his 
contract price. It should be noted that currently there are no con- 
tract clauses allowing a contractor a price adjustment in this situ- 
ation. Eien if rhe Departmenr of Labor makes rhe desired findings 
60 days after June l j ,  1- Company w d  have performed rhe contract 
for 45 days at the higher labor rate of S4.00 per hour. I l b i l e  pre- 
sumably Y Company will be able to recoup the difference between 
the aborted 54.00 rate and the 53.00 prevailing rate, it would be 
risking labor unrest ii ir did so. l e  it is. Y Company could expecr 
labor problems by simply reducing employee n.agei from 54.00 to 
53.00 per hour. without any attempt to recoup the already paid 
Sl.00 difference. 
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E X A l J P L E  11 

panr .  n h o  used the S4.00 per lhoiir rare. 
In  rhis e u m p l e .  i t  uould be unfair ro a n x d  the coixracr rc  J 

Campan>- and require him to pay rhe  $4.00 per hour figure \ \ h e n  
his bid price IT as bared an rhe iI.O(l per hour  fiaur 
coald rei~licit  and iniurni all bidders rhar S Co;ip 

contracr periormaiice o n  JuI! 1. 19-1. Secandl!. the reiol ic l ta tm 

lecriie bargaining agreemenr race. If the Depmnmcnr of Labor 
derermmes that rhe St 00 figiire is at subitanrial i a r imce  n i rh  the 
locality prei-ailing rare or  rhar X's apreemcnr v i a s  cnrercd into ar 
lens rhan ariii's Ienph. 1- i i i l l  be able to pocket rhe SI 00 dKerence 
beroeen rhe j3 .00 prevailing rare and rhe S1.00 rate rm which he 
based h a  fixed price bid.'O 

EX.4.IIPI.E 111 
x negorlared a c"IICcrI1 e l l d r p i n l l l ~  

hour on \larch I, I Y ' i  On .April 1 
Labor ~ m i e s  a ivagc determmanon of 
based on X's agreemenr rate. Bids a r e  io l ic i ted a n d  iubsequenrh  
opened on \ la\ .  30. 19-4 1 E rhe low biddcr. bur ,c IS ob\iaus he 
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has hid his labor figure at less than $4.00 per hour, actually he used 
53.50 per hour in his computations. 

Award will hare to be made to Y. Obviously. T is planning to 
challenge the S4.00 per hour rate as being at ~ariance Kith the pre- 
railing rate. If Y %ins the challenee he will have a windfall of 
S . j O  per man hour; the gorernme; loses. If rhe Department of 
Labor upholds the $4.00 per hour rate, i t  1s onlr a matter of rime 
before Y will be forced to default because of hi; losses o i  5.50 per 
man hour; the government loses. 

These examples illustrate some of the problems associated with 
the application of collectix bargaining agreement rates to successor 
contracmrs and some o i  the inadequacies of the hearing system 
designed to prevent abuses. The examples assumed that bidders will 
challenge wage rates in collusil e agreements or excessive aereemenr 
races. As a practical matter, bidders hare little incentire to chal- 
lenge collective bargaining agreement wage rates unless such rates 
are prejudicial to them, ;.e., when they cannot consider the agree- 
ment rates in preparing their blds. Smce all bidders \rill be preparing 
their bids using the same, if somewhat inflated, wage rates. the; 
is no bidding advantage to be gamed by lower 75 age rates. .\ second 
reason bidders will be reluctant to challenge wage rates is to  prerent 
labor difficulties. Since virtually erer? serrice bidder plans to  use 
the current serrice contractor's labor force should he be awarded 
the iolloa-on contract. he mould undoubtedly create labor dls- 
conrent, which might leopardize his contract performance should 
he win award, by challenging ~vage  rates employees are currently 
getting or expect to get. Therefore, the responsibility for chal- 
lenging collecrire bargaining agreement wage rater thought to be 
a t  substantial variance with locality rates or thought to  hare resulted 
from a collusive agreement wl l ,  in most cases. fall on contracting 
actii ities. The  actiiities d l  have to gather supporting eridence. 
present their posirions ro hearing ex&iners, and utilize pracure- 
ment procedures which w l l  alloa. them rime ro process their chal- 
lenges. to include contract extensions and terminations for con- 
Y en i en c e. 

Contracting agencies must develop procedures to recoup \rind- 
fall profirs in C B S ~ S  where bids hare been based on rates contained 
in collective bargaining agreements thar are subsequently declared 
b!- the Department of Labor to he ar substantial \ariance or  to hare 
been entered into at less rhan arm's length. By rhe same roken. new 
price escalation procedures must be established to reimburse con- 
tractors u ho bid on one rate. the prerailine rate a i  contained m 
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a \rage determmmon, and n-hri are forced b) secrion 4(c )  ro 
a higher rare AS a result of a iubrequenrlr neeorinred c o l l e c t i ~ e  
bargaining agreemenr. The failure 10 eitablis< such procedures 
~ 1 1 1  ( 1 )  leare  bidders guessing a i  ro the rates on which they should 
prqecr  their labor coirs in preparing their bids and (?i resulr in 
cases rif n.mdfal1 profits in cerrain situations. 

IJ.. hD\ l IS ISTR. \TIOS OF T H E  SC.4 
Public Law Y ? - l ; I ,  especially the collectiie bargaining agree- 

ment provisions and rhe procedures for challenping rhese agree- 
ments. creates certain procuremenr problems. Those problems are 
accentuated by the Deparrment of Labor's implemenring regula- 
tions and rhe extension of its pre-Public Law 9Z-4-3 adminimarire 
decisions to rhe nen I a a  The  Depamment of Labor published its 
inrerim regulations for enforcement of the amended SC-\ on 1-0- 
rember 30, lY'Z.i" Included in rhe regulations are contlpcr clauses 
for inclucion in all conrracts subject tu  rhe SC.4 The Federal Pro- 
curemem Regulation has adopred these clauses for inclusion m 
service ~ o n i r a ~ r s . '  bur rhe Armed Services Procurement Regulation 
has not done 5 0  because of a conHicr benieen what a clause rellr 
a bidder h e  vd l  hale 10 pay and whar rhe Department of Labor 
xrua l l>-  will require him ro pa!-. The clause reads. 

accrued ~va.eci  aqd imp  brncfirr end an> pmspecrne I I C T ~ ~ I C  I" ~ 2 . e e i  
2nd irinae benefits proiided fu r  rnder such agreernenr.iZ 

The emphasized phrase, "then in rhe absence of a minimum wage 
arrachment," implies rhat if  rhere is a n-age derermmanon. a con- 
tracrnr is nor abligared LC pa>- r a r ~ s  canrained m an applicable COIL 
l e c f u  e bargaining agreement. If rhat v ere true. some of the hear- 

? U C F R  Parr  + 
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collectire bargaining agreement negotiated after the issuance of a 
nage  determination would hare effect. However. this i s  not the 
case. The  Deparrment of Labor w l l  enforce an applicable collecti~e 
bargaining agreement rate that is higher than the wage derermi- 
nation As a result a i  this conflict betneen what the clause 
tells a bidder he will hare to pay and what the Department of Labor 
will require a contractor to pay. the Deparrmenr of Defense has not 
included this clause in its C O ~ ~ C ~ S .  

A .  DEF1NlTIO.VAL PROBLE.I.IS: LOCALITY 
Other major problems have developed wirh respect to the Depnrt- 

menr of Labor's interpretation of the S C h  amendments. The 
Department of Labor's interpretation of the SCA amendments 
having the greatest impacr is the interpretation of the phrase "in the 
locality." Sections ? ( a ) ( l )  and 2 ( a ) ( ! )  of the SC.4 require that 
wage determinations be made "in accordance with the prevailing 
rates for such employees in rhe locality . . . . ' ' i* Section 4(c )  re- 
quires the payment of a predecessor's collectire bargaining agree- 
ment rates unless found "substantially at variance with those ii hich 
pre\ail for serricer af a character similar in the locality." jJ There 
are many service contracts which can be performed at any geo- 
graphic locations, the>- are nor restricted to a Gorernment facility, 
for example, keypunch or computer services, repair or overhaul 
services. or certain equipment cleaning services. The  Department 
of Labor currently reads the phrase "in [he locality" as "for the 
locality." Thus, rhe locality at which a wage determination i>i l l  
be made is not the locarion a t  which work aill be performed, but 
rather a wage determination will be made at the locarion for which 
the serrice will be performed. In a classic service contract. trash 
remoral, this interpreratian has no effect. The  location at  which and 
for which the service is to be performed is the same. But in the 
case of a service contract which can be performed a n y h e r e ,  the 
effect is to  exporr the economic conditions a f  one location to  
another. 
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The unacceptable eiiccr of this ~nrerprerarion 1s illusrrared in '2 

receni Department of Labor ruling" On a General Senices h d -  
mliustrarion ( G S I )  follon -on conrracr f u r  keypunch serrices for 
its ITashlngron. D C  office. the Depmmenr  of Labor issued a v a g e  
determination based on prerailing races for rhe employee clawifi- 
cation iniolied as chose rmi erisred in XT-aihmgron. DC. The in- 
ciimhenr contracmr u a i  performing ar \Tilrninyron, Delaware. 
T h e  site rhe falloir-on contract vas unknoa-n; I[ could be per- 
formed a n p i  here. The incumbent Delaii are contractor protested 
the issuance of " p r e i a i l q  wage rates" based on rates prerailine m 
the \Vashin_eton. D C  area.'' The Comptroller General opined in 
,> decision to rhe Secretary of Labor. 

c adopted ~n !he p m e n r  case 

Hon ever. the Comptroller General declined to uphold rhe protest 
or overrule the Department of Labor as the practice w a s  not pro- 
hibited by rhe SC.1. The conrractor rhcn sought a preliminary in- 
)unction to prevent GS.4 from awarding rhe contract until the wage 
determination issue had been settled and furrher sought a declara- 
r i m  rhar rhe wage dererrninarian should be made for rhe locality 
where the work could be performed. in chis case, I i i l m m p n .  
Delaiiare. The  Cnired Srarea Dirrricr Courr for Delaware denied 
the request for mjuncrne relief, findine rhar althoueh the contrac- 
tor had deinonirrared a likelihood of-success on ;he merits, the 
reqiiisite shoving of irreparable harm had nor been made."' In  the 
subsequent m a l  for damages. the court held thar rhe Department 
of Labor inrerprerarion of "localir!-" as rhe place tor which s e r ~ ~ c e s  
mill be performed rather than the place ot ah ich  the s e n i c e s  n i l l  



SERVICE CONTRACT ACT 

be performed was incorrect; as to the contract in question, the 
Department of Labor should hare issued a wage determination for 
all localities at which the nark might be pe r fo rmdl '  The  Depart- 
ment of Labor has not indicated it will acquiesce in this decision. 
Considering that the decision \+as made by  a diarrict courr, it is 
doubtful if rhe Departmenr of Labor will change their procedures. 

In the case just recited, Secrion 4(c) w\.aa not involved. \Then 
rhere is a collective bargaining agreement. the Department of Labor 
procedure becomes e ~ e n  more absurd. Far example. a facility in 
\Tashin@on, D C  has a need for 1 continuing service which can 
be performed anywhere. The  predecessor contractor performed in 
New York City and had a collecrive bargaining agreement. The  
successor contractor performs in Dubuque, Iowa. The Dubuque 
contractor must pay the rates contained in the Neir I-ork City 
contractor's collective bargaining agreement unless those rates are 
substantially at variance with prevailing rates for \Tashington, DC. 
If rhe Department of Labor finds a substanrial variance, the Dubuque 
contractor then must pay \Tarhmgon, D C  prevailing rates to his 
employees performing in Dubuque. The  Comptrolle; General has 
also had occasion to rule on  the use of a predecessor conrracrar's 
collective bargaining agreement rates being applied to a contracror 
performing in a complerel!- different localiry,02 IVhile he again 
quesrioned the practice, the Comptroller General held that the 
practice was not prohibired by the SCh .  

In addition ro the absurdity of this practice, the results are un- 
necessarily corrly and will iesrnct  competition. Contractors 15 ho 
perform services for prkate companies as well as for the Govern- 
ment will be discouraged from biddine on contracts that require 
they pay higher rates imporred from :nother location to those of 
their employees performing rhe Government conrracri. Since the 
private secror of the econom)- in their area has presumably estab- 
lished the effective price for rhe type of serrice, such conrracmrs 
are ~n no position to pa," all employees such rates. B!- establishing 
t n o  different rates for employees based upon whether an ernplo!-ee 
was working on a Government contract. contxactors would only 
be buying labor difficulties. It is, therefore, unlikely they will bid 
on Gmernmenr conrracts under such circumsrancer. The  resulr is 
a "lock-in" by c u m n t  contractors. 
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In this writer's opinion the Department of Labor has complerelv 
The Hous'e cnlsread Congressional intent on rhe locality issue. 

report on H R  l j 3 - 6  stated that rhe SCh 
make, t i e  Dcparrmr,r of La'mr mponnb le  far a s u n n g  that  s e n m  
emp:"leor a . ng j x  ages and iringr brnefirr ior rhe 
~amr u orh .mp..ri . .  53 

There are uther indications in the legahrive hisrory char Con- 
gress intended localit!- to mean rhe localiry \I here the work 1s tu 
be performed '/ .lnd, it 1s apparent that Congress \vas nor aware 
of any service contrxts u hich could be performed an>where. The  
locality question especially as affected by collective bargaining 
agreements. w a r  presented to Congress in hearings only in the con- 
text of siruarians xihere the site of the work \\as identical to the 
installation for which the work w a s  to be performed. During floor 
debate. a proponent of HR.  15376, stared "[t!ha bill merel!- re- 
quires that a successful bidder cannot pa r  less to einploycei than 
they w e r e  recening f r o w  their f o r m i  eiiiployer pursuant t o  2 
coiitracr a.irh respect IO wage and fringe benefits " This stare- 
meix indicates that the Congressional purpose behind Secrions 
? ( a ) ( I ) ,  ? ( a ) ( ? ) ,  and 4(c) mas IO prevent a S U C C ~ S S O I  contractor 
from diireeardinp collectnely bargained for n.ages and fringe bene- 
f i r s  and unilaterall!- lonering rhose ~ a t e s  in situations where the 
work s n u ~  does noc chanoe. 

The Deparrment of Libor admittedly has a problem 111 rhar IC 
is required to make wage dererminarions. but there is no iusrificarion 
for irsuine prei ailing rarer for a location at which the 75 ork in all 
probabilx!- \+il l  nor be performed. Since w a g e  determinations arc 
mandatory. the Department of Labor is required to issue something 
when the work is 10 be performed at  the unknown location of the 
unknonn successful bidder. Such a determination should he based 
on national arerages. ;\E to the second aspect of the problem- 
derermining whether a predecessor's collecrne bargaining agree- 
meni is a< rariance virh rhe prevailing ratei-"locahtv" should be 
defined as the  locality of rhe siiccesrful bidder. The determination 
of iariance would then be made after contract award 

The ultimate fare of rhe Department of Labor's localir? definirion 
remains uncertain. The Comptroller General directed rhe De- 
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partment of Labar to seek clarifying legislation from 
Hearings an S C 4  administration were held, but failed to resolve 
the issue.j' Contractors and contracting agencies w-ill have TO look 
to the C O U ~  for relief. 

B. DEFI.VITIOXAL PROBLE.lfS: SERVICE E.I.IPLOYEE 
Other major procurement problems invoking the SCA hare 

arisen as a result of Department of Labor determinations of which 
employees and what contracts are covered by  the I c t .  In terms 
of employee corerage, the lemrlatire hirtorr of the 1965 SC.4 is 
replete a i t h  examples af the4ypes of empioyees The  
then Solicitor of Labor in testifying as to the definition of service 
employee stared 

T h e  standards (in the SChi would ~ p p l u  to p a d s ,  iiarchmen. and em- 
ploieei I" lobs o! the type !or which s ~ g e  I ~ I S S  are ret b) indiriduil 
~ g e n c y  " q e  bards  uhen the uorkeri w e  emploted directly bi the 
Gorcmmmr. These employees ire ,  as you knou ,  emploieei . . . ofren 
referred to as "blue c d l d  uorkeri Included ~n c m e r q r  . would be 
jmtoml ,  currodid. mmrenance, laundry, IIC., employees.6Q 

The  Department af Labor began after the 1965 enactment of the 
SC.4 to broaden the definition of service emplo!-ee by  including 
such non "wage board" and non"blue collar" employees as office and 
clerical workers within the scope of SCA's corerage. That action 
recently drev a critical response from the Comptroller General. 
who recoiimended that the Department of Labor cease issuins wage 
determinations for such employees until Congressional clarification 
on  the issue could be The  Delaware court that found 
the Department of Labor interpretation of locality to be erroneous 
vent  farther then the Comptroller General and held that to  be 
considered an employee Trirhin the meaning of the SCA, a con- 

6 8 5 3  6x~. Grz 170 (1973) ,  Comp. Gen. Dec B-l:9250 (Feb 28. 1974) 
57Bwmc OF S ~ n o v r ~  Amiiar, Ixc.. Fednel Contrmii Report, S o  501. 

pp. A-IO. I 1  'April 29, 1971). The heiringr 11% before the Subcomm. on Libor 
of the House Commlnee on Educdan and Labor, 9ird Cong.. 7d Serr (19W 

OsSee ,  r g ,  Hearings on H.R. 10238 Before the Subconmi on Liibor of i i e  
Horiir Comm on Educiirion m d  Labor, 89th Cane. Irr Seis.. ser. I ,  II 7 ,  (1965)  
Ihereinafrcr cned as Hemins' m H R 107381 

% $ I d .  a t  10. 
E S. GEXEUL A c c a i m v r  Orrm Rwoar. Propriety of liinimunr U'qe 

Dezeniiinrnns Far Clniirl and Oxher Oflie Employrri Cnder The S~rrice Con- 
f r o i i  Acr,  8-151261. \-oiember 30, 19'1. 
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tractor employee must haie a counrerpart in rhe federal rersicc 
classified as a " i iage board" emplo?ee." In  that case. the Delanare 
COUII concluded rhat since keipuiich operators in rhe federal s e m  
ice are considered "eeneral schedule" employees and not "a-age 
board" emplo>-ees, c m t r x t m  lier-punch emplorees  are nor COT ered 
by rhe SC.1. Ir is doubtful i f  the Deparmment of Labor m i l l  acqui- 
esce in the Comptroller General's recommendation or the districr 
c o u d s  decision. The Cungresional hearings mentioned earlier a 
failed to  resolve this problem. Contractors and contracting ageoc 
\vdI again have to re11 on the courrs for  relief 

C. U E F I S I T I O S A L  PROBLE.1fS: SERVICE CO.YTRACT 
1 .  Geiieril. 

\ lore  crirical tu the procurement process than eipanded SC.4 
employee coverage. which results in higher contract costs to the 
Gorernment. IS expanded contract coverage, which results in both 
higher costs and restricted competition. The subject )matter juris- 
diction of the 1965 .ict-contracts whose principal purpose i s  rhe 
furnishing of i e c n c e s  rhroueh the use of s e r v ~ e  emploreer-mas 
greatl! expanded by admin&atn e acrions of rhe Depahren r  of 
Labor between 1965 and 19-2 In dehmnp thc x m u ) r !  phrnx 

contract . . . the principal piirpose of v h r h  is ro  furnish senices  
in the Cmred States through the use of service employees . . .". the 
Department of Labor dnidcd the phrase so that principal purpose 
onli. modified serrices and nor s c n ~ c c  emplo!-ees.o? Thus. if  a 
contract is deemed to  be one for rhe furnishing oi SCIVICCS, "the 
contract cannor be considered ourside the reach of the Act unless 
it IS knoiin in adxance that the cmtmctor uill in no evenr use an!- 
i e r i ~ c e  employee during rhe te rm of the contract in furnishing the  
semces callcd fo r "  '' The "any scr i ice  emplo!-ee test" is ameli- 
orared TO some denree b r  rhe exemption provided for contracts 
whose p n n c p l  p&se is the furnishing of a ripe of ieriice re- 
quirino onlv Incidental use of senice employees as defined in the 
S C I .  aE~a&ples of such typei of c o n t r a m i  are those calling for  
the services of bona fide execurirc. d d m m i t m t i r e .  or prnfersioiial 
employees. Hoxieier. e\ e n  as to  such contracts, the Deparmmenr 
of Labor r e p l a n o n i  provide 



SERVICE CONTRACT ACT 

[ IT lhde  the incidrnril emplo?menr of s e n i c e  employees uili nor render 
s contiict  for profeisionil senices subject t o  rhe Act, a C O O ~ I P C ~  which 
q u i r e s  the use a i  s e n i c e  empio)eei IO a ivbiranriil extent would be 
cwered e ~ n  though there 13 some use of pmfeiiional employees in per- 
formance of rhe conrncr 64 

While this would appear to exempt large numbers of research type 
contracts from the provisions of the SCA, interpretations of this 
language belie that superficial appearance. 

In 1966, the Department of Labor opined that a research contract 
for survey work on subterranean bore holes was covered by the 
SCA" The  contract called for testing, evaluation, and reports and 
was labeled by  the Department of Labor as a basic research service 
agreement. Once the research contract was labeled a seryice con- 
tract, any service employees performing under the contract fell 
within the jurisdiction of the SCA. The  opinion did not discuss 
whether service employees would be used to a substantial extent; 
it simplv assumed they would be. Thus, earlr in the SCh's history, 
the Department of Labor asserted that the :%ct war applicable to 
contiacts for research performed by  professional employees if s e n -  
ice employees. as defined in the Act, were necessary for contract 
performance. 

The  extent to which service employees must be utilized m order 
to bring a contract for professional services aithin the jurisdiction 
of the Act has never been preciselv stated by the Department of 
Labor; it is a question that can o i ly  be made on the basis of all 
the facts in each particular However, a S A S A  contract for 
engineering support was deemed to be within the Act's coverage 
even though only 18 percent of the employees working on the con- 
tract were deemed service ernplayee~.~'  In its opinion letter the 
Deparmenr of Labar stared: 

We do not regard the purpmle ai  rhe ~onriacr to bo limited IO the fumirh- 
~ n g  of praieiiional II~IICEI "uirh the use ai senice empiaieer hem8 onlv 
1 minm factor in rho perfarmince of the confrict . . Since eppmx- 'I 

6419C.F.R.S + . I l l i a ) ( l 1  (1971) 
Ob Rerrarrh Service Conrrrcl, B N h  WASE AND HOLE \IANLAL 99 1170 (Opmion 

neSe129C.F.R 1 + 1 1 1 ( a )  (1571). 
17 Opinion letter from Wvren D. L i n d a .  Aar. Bdmmirrmr .  Employment 

Sundardi Admmsrririon, U.S. Dspirmenr a i  Libor to l n m c  wrhheld b) Do- 
p u m m t  oi Labor), \larch 6, 1571. on file st  Employment Srindardr Adminima- 
r i m  

by \Vigr and Hour hdrninii trmr Clermce T Lundquirr, July 25. 1966). 

91 



66 NILITARY L A U  REVIEW 

mmte!\ :a oi the  toid p ~ r s ~ n n e !  p e r i a r m n g  on rhr LO~II~CI m s e r x ~ c e  
emp!a!eei. this i i ou ld  represent more rhan a " m m r  iicror and i r n m i r  
on rhe conmari.  IO .he use oi w l l c e  emplw LIS rn m e x r m  that 15 w b -  
s t m t i a l .  or mporranr m o ~ i e h  IO brmg rhe  i o i u a c .  nirhrn the  k r i  C O I ~  

e r r g e  

.Thus. according ro the Deparrment of Labor i iew.  a conrracr ma>- 
be deemed a service conrracr if 18 percenr of rhe employees coiered 
by rhe contram can be classified as service employes This nould 
make iiimallv all conriacts not soecificallr ecemor from rhe "IO- 

v~sioni of the.4cr subject to rhe SC.4. ' ' 
h-eirher the lanpage of the SCA nor its leeirlariie hisrory rup- 

pons the Deparrnment of Labor's inrerpretat$n. The  legislatire 
hisrory of rhe' ACL contained eramples of types of conrr& rhar 
mere ro bc corered. These were invariably labor mensire sexice 
c o n m c t s .  corresponding p e r a l l > -  wirh services performed by 
"blue collar'' employees. Sowhere in the legiilariie hisrory is it 
intimared char research conrracts or conrrxts for professional serr- 
ices fe l l  uithin the jurisdiction of the SC.k. The coverage lan- 
guage of rhe SC.4, "conrract , . , the principal purpose of which is 
to furnish seriices , , through the use of service emplo)ees . , .." 
1s mrcrprered bv rhe Departmenr of Labor to read "conrract the 
principal purpo;e of which 1s to furnish ieriices through the use of 
anv senice employees" Thus, instead of an Act whose coierage 
is liniired to labor intenwe service contracri, coierage is  extended 
to all  r y e s  of conrr~cts for an>- type of senices su long as some 
se r i~ce  emplovcei. as defined ~n the Acr. are utilized. The Deparr- 
m e m  of Labor has raken the coierage phrase and inrerprered N to  
mean thar  "principal purpose" only speaks t o  "furnishing s e n  ices." 
The prepoiirional phrase "rhrough the use of senice employees" is 
le f r  danolmg. Since rherc 1s absolurel? no 1emlari i .e horar>- to sup- 
port rh;D&mient of Labor's cuii i tmcrio~, the phrase should he 
read accordme to normal English language conitruction, the phrase 
l m e m  that rh; princ+de purpose of 2 contrscr must be for service 
emploi ees ro perform services. 

T h e  contracring asencics hare nor generallv implemented the 
Departmenr of LaboFs > l e n s  on chis subjecr. There are no Serrice 
Contract Acr clauses listed in aaenc!- procuremenr r e d a t i o n s  for 
inclusion in research and derel&menr conrracrP or  In archirect- 
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engineering contracts.6a Thus far, the Department of Labor has not 
pressed the point: it has not issued direcrion to the procuring ac- 
h i t i e s  to generally include the clauses in such conrracrs. However, 
when specific cases of failure to include SCA provisions in such 
contracts have been brought ro i n  attention, the Deparrment of 
Labor has required their inclusion.'0 

h'or only has the Department of Labor defined the basic coverage 
of the SCA broadly. bur it has also narrowed the specific exemptions 
provided in the Act. T w o  of these exemptions will be discussed 
here: the construction and manufacmring exemptions. Section 7 
of the SC.4 provides: 

This chrprer shall nor apply to- 
(1) m y  cont r ic~  of the Unired L i t e r  or Diirricr of Colurnbii for con- 

I ~ I U C ~ O O ,  alteration and/or repaw including pinring and drcorating 
a i  public buildmg or public works. 

1 2 )  any work required ro be done in iccordince with tho pmvirmni of 
the Milrh-Hcdcy Public Conrracrr Act. . . 

2. Service Contract 9. ConrtnLcnon Contract. 

The  Department of Labor has determined that construction can- 
tracts are principallv ones for the furnishing of services.'2 Its regu- 
lations state that "the intent of section 7(1)  (of the SC.4) is simply 
to exclude from rhe provisions of the Act those construction con- 
tracts which involve the employment of persons whose wage rater 
and fringe benefits are determinable under the Davis-Bacon Act." 
Thus, a construction conrract which has "service employees" whose 
wage rates are not determinable under the Davis-Bacon Act falls 
within the jurisdiction of the SC.4 and the wage rates of the "serv- 
ice employees" employed on such a construction contract are de- 
terminable pursuanr to SCA procedures." Departmenr of Labor 

rhc Deprmenr  of Liboi on s pmicular C O ~ ~ C I  Inrerriew with \I+r Kdc, in 
the Pcnragon, XVahington. DC. July 5 ,  1971. 

OASPR I Vll, Pr. 6 (April 1973 ed ) \Ir. Jerk Gregory. Corps of Engheers 
Libor Relmonr Advisor, m t e s  !hit Corps h s  not m the past included 5Ch p ~ o -  
i i r i m  in ensineem. suooor( contracts. bur her recentlv been told to do IO bv 

74ZPC.FR. I +116(b)(?I (1973). 
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regulations also extend the SCA to construction contracts outside 
the juiisdiction of the Davis-Bacon ActP Thus, construction con- 
tracts for l e s  than $2,000, the Daiis-Bacon Act jurisdictional floor, 
or construction contracts ourside the geographic jurisdiction of the 
Davis-Bacon Act bur within the geographic jurisdiction of the 
SC.1, for example, Puerro Rim, are subject to the SCA, and the 
wage rates of the construction employees performing thereunder 
are determinable pursuant to the SCA. 

This interpreiation of the construction exemption flies directly 
in the face of the language of the Act and its legislative history. 
First, the original SCI-type bills, H.R. 6088 and H.R. 1 6 i 8 .  pro- 
Lided an exemption only for construction conrracts covered by the 
Datis-Bacon These bills were not passed. The reference to 
the Davis-Bacon Act w a s  excluded from H.R. 10?38, rhe enacted 
SC.X bill. so that the exemption was for construction contracts gem 
erally. The Deparrment of Labor regulations interpret the con- 
s t r u c t m  exemption as an exemption for onl!- uorkers and con- 
tracts COI ered b>- the Da\is-Bacon Act. This interpretation ignores 
the fact that Congress when pro~iding a construction eyernprion 
from the SCA deleted the reference to the Daiir-Bacon I c t .  Sec- 
ond, rhe restirnony of wmesses  as to SCA corerage emphasized that 
the Act mas meant 10 corer service contracts as disrinpished from 
construcrmn and manufacturing c ~ n t r a c ~ . ~ '  Third. the Daris- 
Bacon Act exempts from its coverage those construction conrracts 
that the Department of Labor regulations bring \+ithin the scope 
of the SCA. The  Davis-Bacon Act eaemprionr Imply that Congress 
did not intend for those cannruction contracts to be covered by 
an!- labor srandardi pro\isions. It IS unreasonable to assume absenr 
express language or legislative history to the conrrar!- that the SCA 
was intended to provide labor standards for those contracts. If 
Congress desired that labor standards proiirions be applied to  such 
construction contracts, i t  would amend the Davis-Bacon hc r .  \\ hich 
by its terms applies to construction contracts, and not apply such 
provisions to conirruction contracts through the SC.1. u hich b\ 
m r ems  applies ro senice contracts. Congress has in the pair 
amended the Davis-Bacon . icr to expand i ~ s  coxerage over previ- 
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ously uncovered construction contracrs. In 1935, it decreased the 
dollar volume that brought the Davis-Bacon Act into operation 
from SI000 to SZOOO;' and when Congress desired to increase the 
geographic jurisdiction of the Davis-B&n Act, it included Alaska 
and Hawaii In 1940.'Q 

3. Service Contract t'. Supply Contrrct. 
The  IValsh-Healey exemption at 7 ( ? )  of the S C 4  has also been 

narrowly construed by  the Department of Labor. Basically, the 
Department of Labor v i e w  an$ work, and not canrracts, as b a n g  
subject to the SCA's a'alsh-Healey exception.so Therefore. a 
contract calling f a r  the purchase or production of supphes. which 1s 
required to include IValsh-Healev provisions, must also contain SCA 
provisions i f  it also requires services to be performed in connection 

This principle reached its illogical conclusion in a 
Department of Labor opinion which held that: ahile employees 
performing work an  a producrion contract who are actually en- 
gaged in fabrication, assembly, handling, supervision or shipment of 
materials required under the contract are covered bv TValsh-Healev. 
emplovees doing work which is not specificallv called for under the 
contracts, such as guards, billing clerks, and pay roll clerks, are 
covered by the SC.LS2 This result was reached because the work 
of such employees IS not performed under the provisions of the 
XValrh-Healey Act.ea 

The  above inrerprerarion of section i ( ! )  of the SCA is unwar- 
ranted. H .R .  1678 and H.R. 6988 both excluded contnccs, nor 
work. subject to the \Valsh-Healey hct.  In H .R .  10238, the SC.Ys 
IValsh-Healey exemption was changed to read that "work," rather 
than "contracts," subject to the IValsh-Healey Act was exempted 
from the SC1. IVhile rhe reason for rhe change is not eaplamed, 

~ ~ S c c o f  huguir 30. l915,Pub L 71-401.19 Srnc 1011. 
i n  A c t  of June 15, 1910, Pub. L. '6.613, 54 Srrr. 199 
8 o S a ~  29 CFR. 5 )  9122,  1 1 3 1 ,  2nd 1.112 11971)  
1129 CF R b 4 1 1 2  1 1 P i l i .  e.g., ~nstallarion. rniinienmce, efc. 
SZ Emolaveei Excluded irom 7 alih-Heilev. B h A  \ \nee & Hour Manual 
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the then Soliciror of Labor testified m House Hemnes on H.R 
10238 that "lain? a.arkeri or any contract which are rublecr to  
the 11 alrh-Healey .Act nould nor he subiecr to this particular 
s r a n m ' " '  Both rhe Senate and House reports on H.R 10238 
rrarcd rhat contrxrs iublecr ro the 1T-alsh-Heale>- .4cr are  e ~ e m p t  
from rhe SCA.': and a l l  parties appeared to aiiunie that conuacts 
covered h? 1l.alsh-Heale!- were exempt from the S W .  The n ord 
"a.ork' 2s used in rhe exemption must hare been meant to  appl! r c  
incidental manufacturing u ork required under a s e n  ice contracr 
Thus, [he Inremon of Congress in replacing the v o r d  "conrlpct" 
a i t h  "work' w a s  e.racrl!- the opposite of the cuiieiit Department 
of Labor mrerpreration. 

4. Ef fect  of Service Coztracr Definitioi~ 
In addition to rhe areuments made in relation ro rhere specific 

e.remptmnr proiided in ;he SCA, the arguments made prerious1)- in  
properly interprering rhe principal purpose l a n p a e e  of the SC.4 
may be applied here Seither a construction nor a manufacturing 
contract is one whose principsl purpose i s  the procurement of ser7- 
ices rhrough the use o i  senice employees. Thereiare. SC.4 cover- 
age of emp1o)ees performing under such conmcts  is m p r o p e r  e i en  
absent the exemptions. This is especially true XI hen m e  considers 
that there are three differem starutes designed to neutralize the effect 
of Government  contracts on rhree differciir indusrries. 1Thile there 
IS a comprehensive scheme of providing \%age protection for  em- 
ployees corered by the rhree starures, the manner in which \ \ape 
prorecrion i s  accomplished is different in each s r m t e . 3 0  The statutes 
are differem because the nature of the industries cobered and be- 
cause the impacr of Gorernrnent conmcts  on these industries are 
different. By applying remedies intended to correct "e i i l s "  in the 
service Industry-exatins partiall>- as a result of Goi-ernmenr c m -  
tracts-to manufacturing and c o n s m c r m  industries. the Deparr- 
mcnr  of Labor ot i iarer  the Congressional purposes behind Iegli- 
Imng three starures instead of only one. 

The effecr of appl>-ine the SC.4 ro manufacturing and comrruc- 
r im  contracts heiare the 19-2 SC.4 amendments was negligible 
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because rhe Department of Labor normally did nor make wage 
dererminations that were included in these contracts. The  1972 
SC.1 amendments now require rhe Department of Labor to make 
SCA dererminations and contracting agencies IO include them in 
solicitations and contracts. IVhile this can be expecred to increase 
contracr costs, the real impact af the Department af Labor's appli- 
cation of the SC.1 to other than serrice contracts uill be IO reduce 
competition as a result of the collective bargaining agreemenr lan- 
guage of 2 ( a ) ( 1 ) ,  ? ( a ) ( ? ) ,  and parricularly 4(c). 

XVhen Congress made applicable collective bargaining agreemenrs 
determinative of rhe wage rates successor contracrors would be re- 
quired to pay on federal service contracts, it was atrempting IO 

correcr a particular evil that exirred in the service indusrry with an 
extraordinary remedy. The  evil, as noted earlier, was rhe inability 
of stable workforcer performing services on Government installa- 
tmns IO achiere uage  increases or even mainrain exisring wage rates 
due to the cansranr change in employers resulring from the annual 
rebidding cycle. The  remedy was IO make their new employers 
accept wage rates and fringe henehrs paid by their predecessor em- 
ployers pursuanr IO collective bargaining agreements as minimum 
wages. In providing this remedy, Congress was not tampering with 
historical collective bargaining relarionships in the service industry 
as, for rhe most part, employees of service c o n t r a ~ r ~ r ~  are nor or- 
ganized. In fact rhe collecrive bargaining agreement language of the 
SCA amendments can he expected IO provide an imperus for union 
organirarion af service employees; service employees can be guaran- 
reed that they will not be forced IO accepr lower wages every con- 
tract year only if their current wager are being paid pursuant to a 
collective bargaining agreement. 

Congress saw no such corresponding evil in construction and 
manufacturing industries. First of all, most manufacruring and can- 
srruction contracts are not rebid annually; rhe Governmenr con- 
rracrs for, and receiver, all that it intends IO purchase from a given 
conrractar ~n accordance w r h  current needs. Second, while the 
Government may later resolicit for the identical, or subrranrially 
the identical consrrucrion or supplies, the same group of employees 
will nor be performing rhe work unless rhe same contractor per- 
forms the later contract. Such employees would, of course, be 
protecred from a unilareral reduction of wages paid pursuant IO 
a collective bargaining agreement by  the L-arional Labor Relations 
Act. And finally, construction and manufacturing industries arc 
more heavily unionized. Contractors in these indusrries usually have 

97 



66 MILITARl- L A U  REI-IEV' 

a substantial investment in assets, they are more than labor brokers 
Contractors in these industries do not come and DO with the r e p -  
larirv of those in the service industrv. One xes$ of this stabdirv 
has been union organzation by their labor force. industrial a i d  
craft unions are usually s r ron i  in construction and manufacturing 
industries, and their opponents in collective bargaining agreement 
negotiations are usually fixed industrial businesses or trade associ- 
ations that have equal economic muscle. As a result Congress did 
nor m e n d  to tamper with the long established collective ba'rgainmg 
patterns in these industries. 

The  Department of Labor's interpretation o i  SC.4 coverage- 
which ai noted includes certain construction, manufacmring, and 
professional contracts within the SCA's jurisdiction-will, however. 
extend the extraordinary remedies intended for the service industry 
to certain construction and manufacturing enterprises. Thus. for 
instance, the fallowng could occur. Ford Motor Company and 
the United Auto TVorkers, after a lengthy strike, negotiate a 
collective bargaining agreement which includes wage and fringe 
benefit provisions. Ford is the successful bidder on a contract, on 
which the previous contractor had employees represented by  the 
International Association of Alachinists (I.\\l), The contract mighr 
be a manufacturing contract under which "sernce'' employees, e.g 
janitors. clerks, guards, were employed, or. it might be an overhaul 
contract on say tanks. which the Department of Labor would define 
as a servce contract. Ford would then have to apply the wage 
and fringe benefit provisions of the 1.451 collectire bargaining 
agreement to the "service" employees performing under irs con- 
tract rather than those provisions of its own collective bargaining 
agreement. if the iormer's provisions are higher. \'cry i e a  manu- 
facturing concerns or construction contr~ctors would accept rhx 
meddling with its industrial relations policy and collectiie bareain- 
ing position. The  Department o i  the S a v y  has already experienced 
one instance where a potential contractor refused to sign a contract 
u hich obligared it to rhe successorship provisions of the SC.4'. 

V AUTHORITY:  DEP.XRTAIE\-T OF LhBOR 
Y .  COh-TRACTISG AGENCIES 

Contracting agencies ha\e nor enthusiastically received the De- 
partment of Labor's administrative determinations of the expanded 
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scope of SCA coverage. XThile contracting agencies are generally 
bound by Deparrment of Labor coverage determinations,e8 coniu- 
sion exists ( 1 )  as co whether or not contracting agencies must sub- 
mit the question of SCA coverage on a particular conrracc LO the 
Deparrment of Labor, and ( 2 )  as to the effect on  the legality of a 
contract entered into without such a submission if the Department 
of Labor subsequently determines the SCA applies to the contract. 
The  confusion results from the adminisrrative scheme far imple- 
menting rhe SC-Ys provisions. As discussed earlier, a contracting 
agency must submit a Standard Form 98, Sotice of Intention to 
Make a Service contract, whenever it proposes to enter into a con- 
tract for the procurement of service "which may be subject to the 
Act." Be The initial decision of whether a procurement is subject 
to the SCA thus rests uirh the contracting agency, the key words 
being contract "which m a y  be subject to the .Act." If a question 
exists as to whether the SCA applies, the normal procedure is to 
submit a Standard Form 98 in order to repose the question with the 
Department a i  Labor far final determination. If an agency deter- 
mines that a procurement is not subject to the SCA, it does nor 
submir a Standard Form 98 nor does it include SCA provisions in 
its solicitation or resulting contract. 

T h e  above procedure contemplates that the contracting agencies 
and rhe Department a i  Labor agree as to the general natu;e of con- 
tracts covered by the SC.1, with the Department of Labor inrer- 
rening in coverage determinations only in situations uhere it is 
uncertain whether a proposed procurement falls within the class of 
contracts on which agreement as to coreraw has been reached. No 
such accord exists as to the expanded clks of contracts that the 
Department of Labor has placed under the mantle a i  SCA coreraee. 
The  question thus becomes: may contracting agencies abriate De- 
partment of Labor coverage determinations requiring inclusion of 
SCA provisions by simply refusing to submit Standard Form 98'1 for 
those classes of pracuremenrs which the Department of Labor con- 
siders subject to the Act, but which contracting agencies do not. 

Although the Comptroller General has become involved in the 
dispure over the authority of the Department of Labor to dictate 
SCA coverage, it has only added co rhe confusion. In one case, the 
Comptroller General opined that a contracting officer did nor 
violate the SCA by failing to submir a Standard Form 98 and by 
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failing to include provisions in the resultine contract II hen such 
ialurm were based an a reasonable belief rha; the S C h  was inappli- 
cable to the contract.Bo The "reasonable bel& of mapplicabilm- 
of the SC.4 in that case was based on the proposmon that the De- 
partment af Labor had not iniormed the contractine agencv that 
the type of procurement accomplished-primariiv th i  o r e r h d  of 
aircraft-uas subject to the SCA. Hence, the C&prroller General 
iound no intent on the part of the contracting agency to circum- 
rent the srarutory and replarorv scheme under which the Depart- 
ment of Labor is charged with enforcing the SCh .  Bv negative 
implication, the Comptroller General appeared to  be raping that if  
a contracting agency has been placed on notice bv the Department 
of Labor that a class of contracts is subject to rh; SC.4, an agency 
must submit a Standard Form 98 to the Department of Lab& f i r  
final determination of whether a particular procurement falls within 
the class of contracts covered b r  the SC.4. Hamerer. in a subsequent 
case where such a ser o i  fact; materialized, the Comptroller Gen- 
eral recowmended to the Secrerarv of the .lir Force that the De- 
partment of the Air Force submit'a Standard Form 98, he did not 
require the submission of a Standard Form 98. nor did he offer his 
opinion an the legality of a contract entered into \++hour such a 
rubmmion.@' In recommending rhat a Standard Form 98 be sub- 
mitted. the Comptraller General opined 

in determining xhetha  or nor SIrrlce Conrricr Act p m i r m n i  are 
"ably clear rhar cmrracunp agencies 
rhe Deparrmrnr ai Labor U ~ I C I I  thoro 

\ T h h  questioning the Department of Labor's interpretation of SCA 
coterage, the Comptroller General held that that Department's 
inrerpretation war not prohibired by the . k t  and hence. as far as 
he w a s  concerned, mas not clearly contrary to l a v  The  h i r  Force 
in  this case did consider the Deparmient of Labor inrerpretation 
o i  SC.X corerage as contrarj- to law. Based on its interpreration, 
ma? rhe Air Force refuse to submit a Standard Form 98: The  
Comptroller General ride-stepped the quesrion stating  hat con- 
tracting agencies must gire "due regard" to the Deiartnment of 
Labor's position. The onl>- rubstantire result cominp out u i  rhc 
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dispute was the Comptroller General's recommendation that the 
matter be referred to  Congress for clarifying legislation. 

Court decisions as to the authority of the Department of Labor 
to dicrate SCA contract coverage are just beginning to appear. The  
arguments advanced over contracting agencies' authority to  dis- 
regard Department of Labor interpretations and determinations and 
the courts' power to review such Department of Labor actions 
center around 41 U.S.C. 3 5 3 ( a ) .  which provides that the power of 
the Secretary of Labor to enforce the SCA, make rules and regu- 
lations, render decisions, and take other appropriate administrative 
action is coincident with his authority to act under the Walsh- 
Healey In 1941, the Supreme Coun held that the definition 
of contract coverage under the TValsh-Healev Act is a matter for 
the Secretary of Labor and not for pracuring'agencies nor even the 
C O U I [ S . ~ ~  Based thereon. the United States District Court for New 
Jersey has nated that the Air Force must yield to the Department 
of Labor on the question of the applicabilitv of [he SCA to a pro- 
curement for aircraft overhaul and submii a Standard Form 98. 
T h e  court further held that the Department of Labor's coverage 
determination was not reviewable by the the United States 
District Court for Delaware has reached the opposite 
The Delaware court held that the Department of Labor's extension 
of [he SCA to a GSA contract ior keypunching and verification 
services to be performed by white collar workers was a reviewable 
determination. After disposing of the reviewability issue, the Dela- 
r a r e  Court found the Deparmenr of Labor acrion beyond the 
scope of the SCA and invalid. The  Delaware court, however. did 
not hare before it the issue of a contracting agency's authority to 
disregard Department of Labor coverage determinations of contract 
classes; it only decided that there is judicial discretion to review and 
set aside Department of Labor determinations char courts consider 
to have no basis in law. Thus, while there is authority that courts 
may nullify Department of Labor action under the SCA, there is 
not yet definite authority that allows contracting agencies to dis- 
regard Department of Labor action. 
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Given the conflict between courts and between courrs and ad- 
ministrative agencies, a quesrion yet IO be resolved IS whether cow 
rracring agencies must acquiesce in the Department of Labor's ex- 
tension of the S C 4  to contracts where Congressional mcem as 10 

coverage thereof is at best questionable. This h t t r  rhinks nor. The 
decision bv the Delauare court (contracts to be performed by 
white coll& workers are without the jurisdiction of the S C I )  pro- 
vides contracting agencies uith a basis to refuse to submit Standard 
Form 98's for contracts to be performed by  white collar employees: 
ro wit. the Department of Labar coverage determinations ai  to such 
contracts a re  conrran. to l a w  As to other areas where the Depart- 
ment of Labor is &ending S C I  coverage, primarily construction 
and manufacturing contracts. there is no neat solurian ro t h e  prab- 
lem for no court has yet found the Department of Labor action 
invalid. Howerer, the Comptroller General's opinion rhat contract- 
ing agencies must ?ire "due regard" to a Department of Labor 
position unless dead!- contrary to law appears to  permit contracr- 
mg ayencies to decide which positions are contrary to law.  at least 
imtially. BY refusing to rubmii a Standard Form 98 to the Depart- 
ment of Labor, a contractmg agency would farce anyone daagree- 
ing with its decision that the SC.\ was nor applicable tn a proposed 
prkurement to appeal to the Comptroller General or the courts 
These forums would then be forced to resolve the question. 

From both a legal and practical standpoint, the current dispute 
between contracting agencies and the Department of Labor over the 
rvpes of contracts covered b r  the SC.4 creates a ereat deal of con- 
fusion. There is some legal &rhoritl- for both rh'e proposition that 
contracting agencies mu; acquiesce 'in Departmeiir of Labor derer- 
minations Bnd the proparition that contracting agencies ma!- dls- 
regard Department of Labor dererminarions that are clearly con- 
t r a ~ ~  to ha.. IVhile contracting aoencies may, and indeed should. 
disrkoard Department of Lab& c&erage determinations that are 
in it:estimarion contrarv to  law, history teaches they should eyer- 
C L S ~  restraint in doing rd. Congress in oversight hearings on the 
adrnmisrrarion of the original SC.4 w a s  concerned a i r h  the response 
of procuring apencies and the Department of Labor to the Service 
Contract .Act, labelling it reapecrirelr indifferent and obstruction- 
IS[ q- The  unanimous 'ronclusion of the Subcommittee conductin9 
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the oversight hearings was that "the Acr is being so inrerprered and 
administered as ro substantially thwart the intent a i  the Congress in 
enacting it."gb If Congress perceires similar conduct by  cantract- 
ing agencies to the amended SCA, legislation specifically wirhdran- 
ing anv control by contracting agencies might be forrhcormng. 
Therefore, as a practical matter, contracting agencies may wish to 
forego disregarding Department of Labor coverage determinations 
in the absence of a court decision finding that the Departmenr of 
Labor has exceeded its authority. 

VI. COSCLUSION 
The  amendments to the SCA, Public Law 92-47], have created a 

number of problems in the procurement ai services. Some of these 
problems result from the amendments themselves, such as rhe effecrs 
of requiring successor contractors to pay predecessor contractors' 
collective bargaining agreement wage rates. These problems can 
only be limited bv scrupulous agency surveillance of predecessor 
contractors' agreehents and the development of new contract clauses. 
Orher problems are caused bv  the Department of Labor's admin- 
istration of the SCA, such as i t s  application of successorship provi- 
sions to  contracts that can be performed anywhere and its definitions 
of contract coverage. These problems can be somewhat minimized 
by courr challenges and selective refusals to submit Standard Form 
98's. \Thile these are actions which can be urilized to reduce the 
impact of Public Law 92-473 and the Department of Labor's admin- 
istration of the SCA, the ultimate resolution ai problems caused by  
the SCA rests with Congress Congress must limit the SCA to its 
original purpose, rhar is. neutralizing the effect of Gorernment con- 
tracts and the procurement cycle an the wager of blue collar em- 
ployees af Government service contractors. Unril such Congres- 
sional action is obtained, no contractor nor any procuring agencv 
can be cerrain as to  the ultimate scope a f  SC.4 corerage 01 the effects 
thereof. 

QSHmingi on H R  62es  and H R  6211, Before rhr Spacial S u b c m .  m 
Labar of thr H m r  C m  on Educorion and Lrbor, 92d Cong.. lr i  % I ? ,  Pan 
2 ,  a t  1 (1971) 
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THE JWIDICAL STATUS OF MEDICAL. 
AIRCRAFT UNDER THE CONVENTIONAL 

LAWS OF WAR* 

First Lieutenant Edward R. Curnmingr" 

I. I N T R O D C C T I O S  
In 1910, General Mooy of the Dutch Medical Corp obsemed that 

aircraft could be successfully used to evacuate the wounded and sick 
from the battlefield.' Even at  this earlv date, the concept of using 
medical aircraft2 had a historical precedent, since during the German 
siege of Paris in 1870: some wounded Frenchmen a e r e  success- 
fully airlifted by balloon.' By 1911, Charles Julliot published the 

pmenred herein are chore of the mrhor m d  do 
I of T h e  Judge Adrocate GeneraPr School or 

rm) Excrrr Le i re  Officer, lnrerniriond ABnir i  
Diwiian. Office of T h e  Judge Adiocare Generil, Deparment of the .Amy. 1Vsrh- 
mgron. DC. B A ,  1972, The Johns Hopkinr Unh~rriry. Bairimare. VD,  J D Candi- 
dire, 1971. The Gear 6 niihingron Univerncy. Wuhmgron. DC. 

c u ~ r e n t  propmdI on medical mrcrnfr found ~n rhe lnrwnariond Canmitree of the 
Rod Crorr draft pmtocol~.  \ l i d i c d  i i r c r i f r  m q  be ~ u p l m e i ,  helicopters. airships. 
seaplanes. dmgabler, and m y  orher R ? n g  machine. See Iznnz~nazrr  C o ~ m i ~ m r  
ow T*E RED Caon, D a m  ADDITIONAL P a o r m u  TO TUP GEIF\A C o v r e ~ n a m  OF 

A L c ~ r r  12, 1919, Cahixeuriar 10 !Ocrober 19711, I N ~ ~ A I I O P I U .  C o n r ~ m r s  OF 
TWE Rro Caaii. + C~IMEITIRI. C o w ~ m o v  R r r m m  TO THE Paorrcno~ or 

O R W A T I ~  Rmvnr 1.0 68-1, ar 1 !L968) 
Tu0 US.  .Army officers conrrrucred snd Rex L plane-imbulmci in 1910 IC Forr 
Birnncns,  Florida. For the hirrori of the U S  use of Righr mbulmcer, see id., SI 
Iff. SIL dro Guiford S Soboroff. Air Eriiruriian An Hirroricd Rewew, 18 J.  

105 



66 MILITARY LAB R E I I E B  

first volume on the koa1 siacus of medical alrcraft enrirled L'A2i~t ioi i  
Smitaire Dmmr L,?'XXI:.e Conf6rewe 1 ~ z t m ~ r i o n a l  de Ln Cioix-  

During the pre-lx-orld l!.ar I period. Jullior and other aurhori 
pointed OUT char man) casua l t~es  died because they could not be lo- 
cated after a battle.j '  It w s  proposed that aircraft or balloons be 
equipped mirh deiices to iluminare areas where the xounded were 
thought to  he so thar ground rroopr could locate them' Thus. air- 
craft could he used t o k  least find t h e  wounded. Ir w a s  recamired. 
however. thar the use of alrcraft ro search f a r  the moundedawould 
perhaps be governed bv different rules Than ihose designed f u r  the 
evacuation of rhe u.ounded.' The main reason thar different rules 
might be needed was that an\- Avme vehicle could be used to observe 
the battlefield and thus obtain hrekpence.& This security risk w a s  
too F r a t .  especiallv in  light of the in&easing use of balloons for mill- 
tar>--operarioni pr$r to ;he First IVarld 

tVnh the advent of rhe First Xl'orld LVar. and the increasing rec- 
o p d m  of the potential use of medical aircraft to aid the wounded 
and sick.1n various arrempts to  erant juridical sramr to medical aircraft 
mere made. In order to  deieiap leva1 norms to regulate the use of 
aircraft in eeneral. international la\; publicists have often made an- 
alogies to $her areas of the l a w .  such as rhe l a a  of the sea.': The 

Rouge. 
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l a w  of aerial warfare were no exception. Just as rhe 1906 Con- 
vention for  the Amelioration of tha  Condition of the Wouded and 
Sick nz Armies b7 the Fiel$* was later adopted in 1907 to maritime 
~ a r f a r e , ' ~  attempts were made to conrert rhe l a w s  of land and sea 
warfare into a law of aerial warfare, evinced by  the proposed Hague 
Rules of Air IVdare  of I Y 2 2 . l 4  A s  this study will indicate, analogies 
to "hospital ships" have often been used in developing the law ap- 
plicable to  medical aircraft; likewise, there has been an extensive use 
of analogies to rhe customary international law pertaining to medical 
penannel and vehicles. Yet the authors who have written on the 
subject af medical aircraft hare generally been cautious and hare 
nor found juridical protection in treaty clauses that were developed 
far differenr facrual circumstances. As a result. there hare not been 
manv statements about a "customary I a n "  on medical aircraft rhat 
is binding on all nations. Rather, I t  appears that the applicable law 
in any given siruation is rhar first developed in the 1929 Red Cross 
Conrention'n and later changed in three of the Geneva Conventions 
of 1949." 

Given the sophisrication and success of modern means of eracua- 
tion," the importance of medical aircraft to belligerents 1s consider- 

12 July 6, 1909. 35 Srat. ISS5. \\', h l ~ u o i ,  2 Tae~ne~. I ~ m i a a ~ n o u i ~  A n i ,  
Paoracolr 1x0 hrarrxr\rs Brrwmr _E C s i r ~ o  Sr~res  A ~ D  Orrra Parraa. 1776- 
1909 [hereinafter cited a3 M ~ u o r l  st 2181 (1910). 

19Con\ennon (X) for the hdiprion IO \ larmme Warfare of the Principles 
of rhe Genela Conrenrion, Ocr 18, 1907, 36 Sfat. 2 1 i l .  2 Il.&rrar 2126 (1910) 

d m D. Scn\oma & J.  Ta&r~u.  THE L l r J  
OP C m i n n o s r .  Rrso~~rxol-r AID Owrn 

ISGeneir Conrenrmn for the Amolrorarron of rhe Conditmn ai rhe Wounded 
O D C I \ ~ I T I  119 (1971). 

m d  Sick of Armies m chc Field. JuI? 1 7 ,  19'9, 47 Smr. 2071, 
af ter  ciied as 1919 Conrenrmnl 

18 Generi Canienfion Relmve to the Proiecfmn of CI 
Of War, hug 12. 1W9. I19551 3 U.S.T. ,515, T1.A.S. L-0. 1 3  
for the Arneiioririon of rhe Condmon of she n'ounded m d  
m the Field, Aug. 12 .  1949. 119~51 I US.T. 1115. T1A.S. No 
Contention for the .%melioiarion of the Condmon of \ \mnd?d ,  Slck and S h p  
urecked Members ai  .Armed Forces a See, hug. I? .  lW9, 1193~1 I CS.T. 1217 .  
T I  % S .  No. 3163 

l7On the capbhty  ai  u r c n f r  10 e%acu%te the uounded 2nd to uaniparr rhcm 
l i ~ o f f n o  Nellr Opermionr .Mil imi  E Nrl 
66),  Burera, R m u e  Concepii, Before and 
Carlmn. MAC'S Aeromdiciil f i i i c u i t i m  
MAPIDYII iSupp, J m  1973); P Dlzcer. 
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able, both in financial ternis and ~n r e m i  of morale for rhe uounded. 
I t  will not be known u n d  rhe end a i  rhe second session of the Diplo- 
maric Conference on the development of the laws of war whether 
the limited luudical s r a m  thar medical aircraft now e q o y  wdl be 
expanded. The  second semen of the Diplomatic Gnference will be 
held m Geneva, Swtzerland in February of 1975. If rhe Conference 
doer accept the various proposed atticks on medical aircraft which 
will be submirted.'e the mmuniry of medical personnel and vehicles, 
first recognized in 1864. xill  b; ertended and provide for a more 
effective use of medical aircrafr. 

11. T H E  D E V E L O P U E K T  OF C O S V E S T I O N h L  
LA\Y FOR \IEDIC.AL P E R S O S S E L  A S D  \THICLES 

A.  1844 GE.VEVA CO.VVE.\TIO.V 
L-Tnder the 1864 Cowwntion for the Ameliorjtiow of the Conditioii 

of  tbe Wounded in Armies in the Field,'O which w a s  drafted due to 
the initiatiie of Henri Duranr and orhers who had witnessed the lack 
of medical treatment m the a m  of the second half of rhe 19rh cen- 
tury. medical personnel and facilines received juridical status under 
treatv l a u  for the finr time?' Article I stated rhat ambulances and 

DE B r a ~ i r r r r  om L r m u \ r ~ o a r r i  joz Vrarr~rroirrh LID Karvxiv IN SA\- 
~TITJDIEYII 0972) Glbboni b: Fromhagen. Arrmid i rn l  T~mipmrarion end Gin 

Au Serrirr De L ' H m m e .  ? I  RULE G b 6 a n r  DE 

ALL DES S~aiicrr DE Sazr i  D 

XEE OF T_ Rio  Cnos, Darn h n n x n o v i ~  Paorowrr 

2OAug 2 2 ,  186). 22 Srrr 940, i \ln.ror luol (1910) (The U 5. did nar be- 

ZODYII~I~ cxper~ence IS rccaunted in Cn Smr.e,:ii De SolFsrmo 11862, 

Ar-crsr 12. 1919. i n i c l e i  26-12 ( J u n e  19-il 

come 2 pnv 10 the  treaty unci1 1882' 
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military hospitals were neutral and were entitled to protection as 
long as sick or wounded were in them. Am& 7 requited a distinc- 
tive and uniform flag for hospitals and ambulances and an arm-badge 
for medical personnel. T h e  emblem used u as a red cross.2' 

>Vhether the provisions conrained in this treat" created some status 
for balloons or any aircraft durmg the period hf 1864 to 1906 was 
discussed by one author who came to a negative conclusmn.2' The  
author noted that  permiming an enemy balloon to scan a battlefield 
on which there are wounded created a secnrity problem." Such a 
scanning could give a tactical advantage to one &de, a sirnation which 
the parties to the treaty would nor have contemplated. Moreover, 
the proposed use of balloons would be to search for the wounded, 
not for their evacuation, which was the very objen of the protec- 
tion given to ambulances. Indeed, under the terms of the treaty, 
Article 1 gave medical establishments protection only if there were 
wounded therein, not if they were just being used to seek far the 
wounded. Despite the fact (hat some protection WY given TO medi- 
cal vehicles, Julliot concluded that aerial vehicles did not have pro- 
tection under the 1864 treaty.zi 

B. 1906 G E X E V A  COXVE.VTf0.V' 
The  1906 Red Crass ConventionZ6 did not change these norms. 

Rather. it was made explicit that the limited protection afforded to  
medical establishments would terminate if they were used to commit 
acts injurious to  the enemy.28 Medical convoys could be broken up 
if military necessity required Charles Julliot inferred from the 
latter provision that the convention would not permit medical can- 
voys. whether aerial or not, to freely circulate in any area looking 
for wounded. and at the same rime observe the enemy's secrets and 
mditary 

Since medical aircraft received no juridical status under the 1864 
and 1906 Conventions, the French Lique Nariomle Aerienne sug- 

91 see g ~ ~ . r i i y  T. L ~ ~ ~ ~ ~ ,  T~ P ~ ~ ~ ~ ~ ~ L ~ ~  I ~ ~ ~ ~ ~ ~ , ~ ~  118 
(189Ii. 

ps C. Jurnar, IUPT. now 5 ,  st 14. 
2 3 l d . 1 t 1 1 , 1 6  
24id 81 14. 
25Convenrion for the hrnelioritian of the Condirron oi rhe \rounded and 

28Arr. 1. 
11All.  11. 
2 6  C JL.LLIOT. rupra nore I ,  II 16. 

Sick. July6. 1906. I1 S m  1881. 2 \I~rroi 2181 (1910i. 
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gesred to the French Foreign \ lmarrr that an International Red 
Cross Conference be c a n r e k d  on medical aircraft I' The  Foreign 
\ l instry declined to take any action on the request in February. 
1911, on rhe grounds char no international u l e s  on air navigation in 
times of pea& existed and because of the difficulty of distinguishing 
rhe narionalirr and affiliarion of aircraft in flighr?" 

During the First IVorld \Tar. there mere several eiacuarions by 
aircraft I' In 1915, for example, French ambulances \rere used to  
e i  acuare \rounded Serbian troops in some wounded rroops 
a c r e  transported for a distance of 180 kilameters.3s Ir does nor ap- 
pear. howeTer, that Red Cross marked flving ambulances w e r e  used 
during the First XVorld lVar.3' Italian and British forces also used 
akcraft to ex-acute  some a ~ u n d e d . ~ ~  The  French used medical air- 
craft in the post-war period in their colonies. also.3' Some 2.800 
wounded and rick u e r e  evacuated b r  the French during a th ree-  
year period alone.q- 

The  first eyplior recognition of medical aircraft m a proposed 
treatr  is to be found in the Hague Rules of Air \Varfare.'l Article 
17 of the Rules stared that rhe-principler laid dawn m the Genera 
Canientian of 1906 and t h e  adoption of that Conrention to \ l a t i -  
rime \Tar "shall apply to aerial xrarfare and to flyng ambulances.'' 
provided char the flying ambulances bear the distinctive emblem of 
the Red Cross. Th; proposed treaty, hoaeier.  which was drafted 
by the Commission of JUIISIS created a t  the TVashingron Conference 
of 1921. never came into f0rcc3@ 

3 4  Id. 

',rubburn arrcmpr of rhc drafters of rhr rode ID fir rhr n e v  method of r a r f a r i  
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C. T H E  1929 G E S E V A  C0.VVE.YTIO.V 
In the 19!0's, the Intetndtional Committee of the Red Cross 

(I.C.R.C.) began devoting attention to the adoption of the Geneva 
Convention of 1906 to the problems of aerial war.'O During the 11th 
International Red Cross Conference of 1921, the French Delegation 
proposed that medical aircraft be included on the agenda of rhe next 
Red Cross Conference." A draft convention was prepared and ap- 
proved by the 12th International Red Cross Conference, bur the 
Swiss Government, when it convened a Diplomatic Conference to 
rerise the 1906 Conference. decided not TO include medical aircraft 
into the programme.'2 

In Mav. 1929. the First International Conmess of lledical hu- 
craft wa; held in Paris. The  Congress exprerse% the hope that m& 
cal aircraft would be the subject of international regulation. espe- 
ciallv at the upcoming Geneva Conference called bv  the Sa-iss Fed- 
eral'Counc~l.'~ I t  the July, 1929, Convention of th'e Red Cross, the 
French and British Delegations introduced proposals on medical air- 
craft!' As Pinet put I, "it appeared impossible to revise the Geneva 
Convention withour making provision for the use of medical air- 
craft" j5  and the Convention proceeded t o  adopt a provision an medi- . .  
cal aircraft. 

It has been observed that article 18 of the 1929 Convention," 
which C Y D I I C I ~ I Y  granted iuridical status to medical aircraft. "has 
been mid& and &sen.edl; praised as the most important innovation 
made in this Convention.'' *' The  final text of Article 18 stated that 

into the iridirionil (and i lreidv ourmodad) pmemr of U Z I  on land and ai sea 
G. Vas GLIHS. LAW A ~ o x r  P ~ r m - r  595 (1970). On the  dmelapmenr of the 
ihw of i e r d  aarfire m rhe pre-Second lVorld \ V u  period. see R. Sirra\,  Sno ir i  
I- Iurravmour~ LAX. 112f f .  (1952) m d  P Tiumz. Pusric InnarlrlovrL LAX 
702ff (91h ed. 1961) 

12 I d .  
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cal aircraft was nor adequare. Since it had not been on the Con- 
ference's aaenda. i r  was drafted quicklv nithour rhe help and advice 
of experti:n t h e  topic. As a reidr.  die final acr of rhe 1929 Con- 
ference called for anorher conference 10 conveii 
for  the purpose of reaulating in as wide a sense a 
the  utilizarion of air LHmbulances in rime of nx. 
conyenrim a a i  prepared by Jullm and Des Gou 
on rhe agenda for rhe Diplumaric Conference rha t  was to convene 
m 19.10.'" Haae ier ,  because of rhe advent of t h e  Second l\-orld 
IYx, t h e  Conference \$as posrponed Thus, the 1929 C o n v e n t m  
V A S  rhe cmienrional la\< in effecr on medical aircrafr during rhe 
\ t d T . ~ ~  
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Even though the provision on medical aircraft mas deemed to be 
a contribution to the law of warfare. it proved to be of little prac- 
tical value during the Second \Todd ITar. The  conditions imposed 
on medical aircraft were s t r m  and far less liberal than those imposed 
on hospital  ship^.^' One obstacle mas that aircraft had to be used 
exclusively for medical evacuation. The  practice of rhe British and 
the Cnited States military during \Todd \Tar 11 was to use the same 
aircraft for both military and evacuation purposes.i* Thus, the R.A.F. 
Transport Cammand would use its planes to carry material and per- 
sonnel to the war zone and evacuate the wounded and sick during 
the return The  K.S. found i t  militaril? advantageous to do 
the same thing.l' Because of this "dual use," such aircraft mere not 
entitled to use the Red Cross markmg. The  German army, on the 
other hand. did have some planes that \%ere used exclusively for the 
transport of the uounded and sick. 

A major controrersv erupted during the Second TTorld \Tar be- 
t aeen  two signatone; of the 1929 Convention. The  controversy 
centered on the issue of whether c e ~ a i n  German "seaplane ambu- 
lances" were entitled to protection under Article 18!s In  1940, the 
German Government commissioned about one hundred light aircraft 
for air-sea rescueJB purposes and began using Heinkel 59 seaplanes as 
"ambulance aircraft." j7  These planes had the Red Cross marking 
and were used to rescue German seamen who were shot down in the 
English Channel. T h e  German Government claimed that these air- 
craft were immune under the 1929 Convention and thus had a right 
to aperate near the British coast.@B The  German government also ap- 
pears to have argued that the seaplanes could be treated as hospital 

5 1  R T ~ c n i n ,  THE LIW OF U i a  (\I) N ~ c r a i u n  &T SEA 110 11957). On 
hoipiral 'hips in general during !his permd of h a t o r y  see 2 msirra\-'s I ~ n n r -  
nov~LL~w271-61  (7th rd. A Kaiih 1994). 

62 J.  SPAICHT, 'UPTI note 12 ,  a i  350 T h e  Bnriih drd h i i e  some aircraft in rhe 
i leditcrrinein m d  rhe \ilddle Eiir thic were used ~XCIYII(.EII. for eiicumon 
~ Y ~ ~ O I E I  Id.  

53 Id 
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ships under the 1907 since that r r c a t ~  did not specif! 
an) size I m ~ t r  for hospital ships.'i" 

T h e  German claims that the aircraft were protected under eirher 
the 190: or 1929 Geneva Conrentioiii a e r e  rejected b r  the Bnush 
Goxernment. The  British had captured one ambulance carrier that 
had apparenti!- been used for ordinary transport purposes,q1 and the 
logbook of another aircraft that was forced dawn bv the R..LF. in- 
dicated that 1r had been used for reconnairsance. i.e..'that I t  had been 
used for mihtarv. nor humanitarian purposes0? .As a result. the  
British Gorernmenr stated that ambulance aircrafr u e r e  nor author- 
ired t o  A!- m e r  areas in which operations ue re  m progress. whether 
on land or s e a ,  nor could such aircraft approach terriror!. in British 
or .Allied occupation 01 of British or Allied ships."$ The  British 
Goiernment also rejected t h e  German contention that airmen ii ho 
,,-ere shot down into t h e  sea could be deemed to be "shipnrecked" 
personnel mirhin the meaning of the 190' Genera Con ien t ima i  On 
the same dax- t h a t  the announcement \ ids made. two German sea-  
planes \< ere'shot down as they approached the English corn '' 

llm!- international l a i r  publicats a h o  haie analyxd the seaplane 
cantrorers)- hare supported rhe British action. Tucker emphasized 
that the Germans did not h a i e  the prior approval of the British to 
o p e r a ~ e . ~ ~  Spaighr n r o t e  that the Germans had tried to "twist rhe  
provaion lon medical aircraft] to their own advanrage in a wholl!- 
unaurhorired w ~ v . ' '  and to use ir for ' ' 2  purpose never contemplated 
m the Comenr~an  of 1929." '' \loirop thought char 2s far  ai  the air- 
sea rescue crafts and ambulance aircrafts u ere concerned. " the  British 
GOT eminent mere wirhin rheir stricr ri_ehrs." bd .According to C a s t r h  
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Great Britain was entirled to not allow German aucrafr to 
rescue airmen because "the international agreements then m force 
did nor prorecr such medical aircraft w l i e  flying over rhe sea,' '6e 
while Stone merel)- referred to rhe "German abuse o i  the privileges 
of medical aircrafr." io 

Ir has been said that d u m  the Second \Todd \i'ar, "Article 18 
was . . , more or less a deajletrer,"" even though air evacuation 
flights were used extensively during the war. One and a half million 
Americans alone were evacuated by  air during the war.-2 The  Unired 
Stares rirnanly used aircrafr that were not devoted eaclusivelv to the 
care or the wounded and sick. It was able to do so because of irs 
au supremacy. Even though these aircraft would nor have been en- 
tided to juridical protection under the 1929 Geneva Convention. 
none of rhe aircraft used ro convey casualties "suffered any mishap 
during rhe war." lS 

Thus, rhe experience of XVorld \Vat I1 proved thar a country wi th  
air superlorim could evacuate its wounded without the protections 
of Article I 8  of the Geneva Convention of 1929 at least given the 
iacr tha t  highlv sophisticated helicopters were nor widely used far 
evacuation from the battlefield. In addition, the enthusiasm ior jur- 
idical protection far medical aircraft was perhaps dampened because 
of the apparent abuse of what purported to be medical a ~ c r a f t . ~ '  

D. T H E  1949 GEXEVA CO.VVENTIO.1'S 
On .\ugusr 12, 1949. a Diplomatic Conference convened by the 

Swiss Go\ernment approved the text of four new- Genera 
Three of these Conventions have provisions on 
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of medical aircraft. Because of the new restrictions placed on medi- 
cal arcrafr? 11 has been rishrlr said that medical aircrafts were nur 
"la grande dame de Genice" h 1919.-8 Manr commentators a c r e  
that the provisions of the 1919 con~enrions are "srrin" onei,'"-ind 
as one author put it, "[i]r 1s readily apparent, . . that the inclusion 
of medical aircraft in the 1949 Convention was-at best-done o n l ~  
relunantlv." e o  -\r l e s t  one delegate realized that more rutectmn 
was needid. He, a delegate of a great power, had p ropmel the  corn- 
plere immunity of hospital aircraft. n-hich mould obviously be the 
best solution from the humanitanan point of v i e ~ v . ~ ~  

T h e  prorisions of Articles 36 and 37  of the Genera Convention on 
the TVounded and Sick in the Field and Articles 39 and 40 of the 
Genera Convention on the XVounded and Sick at Sea are substantial- 
I>- idenrical. The  firsr provisioneZ is as follows. 

Condirion of Wounded. Sick end Shlparecked \Iemben of rho Armed Forces a i  
Scl. 4 u g  I ? .  1949. 119111 1 U S T  3217 ,  T J A S  
and cired i s  the GI15  (Spa: C o n i e n r m l  Gene 
Trearmenr of Prisoners 01 T i  ar. i u g  12,  1919, 119 
1164. 

.4 con 
renirnr laong of the signiroriei end the date of accession IO the W ~ U I  ~ ~ n r e n i m m  
c m  be found xn G ~ u ~ a r r \ ~ a c r a .  2 I \ r u \ i n a r ~ r  Cocari THI LAW 01 
* a \ m  CoYFLlcrE :9>-93 llP68) 

"The phrase medical aricrefr" \%as Inrrodured the 1949 Conronrioni O r i g ~  
inall!, the  draf t  irticles "rid the phrire ' hoipiral a r c r d r . '  bur thji xis changed 
due t o  motions made bv the U n m d  Starer and Canrdm dclegariom 2.k F i h i i  Rrc- 

'aOnli the P O\V Convention lacks 1 pru>mon on medicel i ircri lr  

Eirud. is P i o r w r m  1 
Gurrre A r r . ~ l i s  DEI D 

S~GV.5 art 16,GRS t S e a , , a r r  19. 
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Xledicd iircraft, that IS to say. rircrifr  o x c l w v d v  employed far the 
Iemmil  of wounded and sick and for the mnrporr of medics1 personnel 
and equipment. shall not be arrackid. hut shill be respected by the belhg- 
e l m s ,  v h h  flying II heighn, times 2nd on route$ speciflcilly agreed 
upon b e n w n  the belligerents concerned 

They  shill bear, clearly marked. the dauncure emblem prescribed in 
Srncle 18. together with rholr naimnal COIOUII. on their lower, upper 
m d  l i teral  surfaces. They  shall be prorlded u n h  2") other markings or 
means of rdenufication rhar may be -greed upon between the belligerents 
upon the ouibreik or during the course of hortilirier. 

Unlerr agreed otherwise, fiighri m e r  enemy or enem)-occupled tern- 
tory are prohihired. 

. \ lednil  aircraft r h d l  obey " c r y  s ~ m m ~ n ~  to I d  In the o e n t  of s 
landing thus impmed. rhe a m r i f t  wlrh I ~ S  occupants mey C O ~ ~ U P  ~ r r  Rlghr 

In the e l e m  of an mvoluntary lmding ~n enemy 01 enomy-occupied 
termon-. the vounded and sick 15 uell i s  rha crew of the aircraft shall be 
prisoners of war. T h e  mrdicri  permnnel rhdl be treated accordmg to 
Article 74 and the Arriclir foliawing.s* 

after examinacirm. if any 

According to the second 

Subject to the pmviiion of the second pa rq raph ,  medical aircrifr of 
Parooi t o  the confim may Ry over the territory of neufrd P w e n .  lnnd 
on II in czio of neceisiry, or nie i t  as 8 port of ~111. They shall g ~ r  the 
neuwai Pourn pre5ioui notice of their pisiige m e r  the said t e r rmry  and 
obey 111 rummonr to alight. on land 01 w i i e ~ .  Thev  will he immune from 
aaack only a h e n  flymg on T O U ~ E I .  2 t  heights m d  I I  time? ipeclficall) agreed 
upon berueen the Parries to rhe c o d i c t  and the nrufril P m e r  concerned. 

er, plice condiuonr or reitiictions on 
rcrafr on their rerritor) Such pmsibic 

candrrioni or r e ~ f r ~ ~ i m n s  rhdl be apphod equdly t o  sll Parries t o  the con-  

Unless agrsod othemise between the neu1m1 P o w r  and the Pinies IO 
rho conflic~ the uoundrd  and sick u h o  are drrembarkrd. ,rxh the consent 
of the local authorities, on neutral terramy b) m e d m l  iacrafr,  shill be 
deramed by the neumal Power, a h e r e  50 required by incernifiond law, in 
such a manner rhir  they cannot again lake pax' ~n operations of -11 
T h e  c ~ l t  of their nccommcdirion and rnternment i h d  he borne br  rhe 
Power on which the) depmd. 

aicr. 

88The 001) differences beween this prmhron I" rhe GWS Convention and 
the Gn'S (Sea) Cornention i s  that in the ~ l a u s e  ~ V D  of the litter canrennan. 
Arrrcle +I rather rhan 38  pmcriber the diitmcove emblem. M e d d  personnel 
ICE t o  be rraared m icrordance with .%rncles 36 and 37  (clauie I i  of tho G\VS 
(Sea) Canicnrion. 

84 GIVS. m 19. GWS ( h i .  LTI. 10 
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T h e  proririon m the Geneva Cnil ians  Conientlon" does not r racl  
1-erbatim the cines in the other t w o  conrentmns. 

.%ircrnfr exclu~nel!  m p l a ? e d  fur  the r e n m d  of nounded z l d  i l ~ l  

cl~ihilns. the infirni and nmernlry DI for the transport of mrdlcal 
p e ~ m m e l  and equipment, shall noc be arncked, but shall be respecrcd 
ahile R!mg af heighrr. times and on m u m  spccificallg a p e d  upon be- 
r i i e e n  a l l  rhe Parocr to the conflicr concerned 

TVaunded and Sick I" Armed Forcer in the Field of hugui r  I!. IP49 

ard prohibited 
Unless a r c e d  orherune, fliphri over enemr or encm) -occupied i e i r i fo~y  

rummans m land In rhe  men[ of a landing 
IC; m c u p a n n  mar c ~ n ~ l n u e  i r j  flight ifrer 

exan.lnarlan. lf 0") 

E .  A.1:4LYS/S OF 19?9 COSVE.VTIOSS 
T h e  1aa.s af war hat e generally been based on a balancing oi "mili- 

tary necessit!-" and ' humanitanan considerations." ''I This IS espe- 
cially obi ious in the case of medical aircrafr, as can be seen ~n t h c  
e~pl ic i t  proririan that medical arcraft are enntled t o  protenion on/? 
when Avme at heimhts, rimes. and routes specificallv agreed upon b r  
the bell&&ts.a. P h i s  mems that the basic prere'uisite for protec- 
tion is the prior consent of rhe other bellyerent. 12 the other b e l l y  
erelit does not gire his consent for the specific flight or far  flights ~n 
general. the medical aircraft are not enritled to  ju;idical protection." 

~ l m .  para 2 3 .  a i  94 and p i n  !61. at lo4 (1916) [heremafter cited as F\ 
Liu, Pam 111. TXE Lax, OF 

crak and "in parricular seaplaner i i ou l i l  not be the oblecr of atrack and that rhei 
would nnj5 ' 'endeliour to  inform t h e  enem/, of their roufe, alnrudr and time of 
l i g h r  Srr I\TERIITID\*L C o i r w r m  or THE Rro Caosr. Rinrro A ~ D  Sm 

m T h c  o n g m i  drafr  article submitred by the 1.C R.C irarcd rhnr hospital wr 
crak and "in parricular seaplaner i i ou l i l  not be the oblecr of atrack and that rhei 
would nnj5 ' 'endeliour to  inform t h e  enem/, of their roufe, alnrudr and time of 
l i g h r  Srr I\TERIITID\*L C o i r w r m  or THE Rro Caosr. Rinrro A ~ D  Sm 
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T w o  essential reasons are given for this provision. The  first i s  tech- 
nical. Some of the members of the Convention thought that under 
modern conditions of warfare, painted markings and red crosscs on 
aircraft were not effective methods a i  Aircraft 
would be fired upon before their markinp could be identified. Con- 
sequentlv, I t  was thought that onlv prior agreements ai  to  the routes, 
heights, 'and times could provide effemve prorectlon.OO 

The  second reason behind the restriction is based a n  the need for 
military security. Aircraft searching for the wounded, sick. and 
shipwrecked were not given protection under the treaty?' The  risk 
that increasingly sophisticated aircraft would be used for  espionage 
or other nanhumanitarian purposes v a s  considered to be too great.02 

This provision does not require that the aircraft hare been built 
and equipped for  medical purposes. As the U.S. manual on the law 
of war puts it, "[tlhere is no objection t o  converting ordinary air- 
craft into medical aircraft or to using farmer medical aircraft for 
other purposes. provided the distinctive markinp are 

All medical aircraft are required to bear one of the distinctive 
emblems of the Geneva Conrentmnss4 and to hare their national 
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calours on their lower. upper. a i d  lateral 5ides.O. T h e  1 Y 4 Y  Gm 
V C ~ U ~ S  abandoned t h e  1919 Convention's requircnienr rhar  niedlcal 
dircrafr be painted \I hire. alrhough n belligerent has the option IO do 
w By eliminaring rhlr requirenrent. leis rime 1s needed t i l  c m i e r t  
m c r a f r  into medical a m d t . 0 8  The parries to a contlicr. hon exer. 
d r e  f rec  to agree on an>- orher m a r h n e s  01 other methods  of r ecyn i -  
t m  sucli '1s radio signali. 

Fliehri o i  er enemy or enemy-occupied rernror!- arc e.;preisl\ pru- 
hlbned by the Coni-enrions. unless there is prior apprmal.'. As 
Picret has put it, this pro~is ion is not as 'preiudicial to the mrcrcsrs 
of hummiry 3s has been belicied."" Pictet reasons t h a t  medical 
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aircraft serre the purposes of bringing medical personnel and sup- 
plies to the wounded and sick and evacuating them. Accordingly, a 
medical aircraft need only operate in its home territory or that of its 
allies, 01 in areas occupied by its country's armed forces.'' S e v e r -  
theless, this restriction 1s based on the demands a l  milnary security, 
even if it is strictly unwarranted observation. 

If a medical aircraft voluntarily flies mer enem. or enerny-oc- 
cupied territory, u.ithout permission from the othe; it 
is violating the rules embodied in the Conventions of 1949 and 1s not  
entitled to any special protectmn?ol Since t h e  immunity from at- 
tack is based on rior consent of the other belligerent, a medical 
aircraft could perKaps be deliberately shot down without violating 
the law of war.102 

\ l edml  aircraft hare the duty to obey e i e r r  summons to land.'o8 
just as was true under the 1929 Convention.'" According to Pictet, 
this provision applies to aircraft flying m e r  enemy- 01 enemy-oc- 
cupied territory (whether authorized to  fly there or not)  and also 
to aircraft flying over their o u n  territory when they are close eo 
enemy lines?0' If the aircraft refuses 10 ahey a summons 10 land. it 
may be lawful to fire upon it.10e After the plane has obeyed, it is 
subject to inspection. But unlike the procedures under the 19!9 Con- 
vention, the aircraft may continue with its flight if the inspection 



66 IIILIT4RI LAW REVIEK 

reieals that the aircraft is. in facr, on a medical mssiun.'''. T h b  1s 

considered to be an appropriate rule because the medical aircrafr 
should not be penalized for havine obeyed all of t h e  conditions 
necessar>- for protection."" If. on & e  ot&r hand, the inspection 1"- 

dicares that the medical aircraft \ ids used for acts harmful to  the 
enemr. "rhr enemy m v  seize it and intern t 
gerr," I"" and the aircrdr becomes ' 'war boot 

The Conventions appear to hare  adopted a somewhat different rule 
for cases of m r o l u n t q  landings. Both the crev and the \ \ounded 
and sick shall became prisoners of war.'" \ledical personnel are to  
be treated as always under  the Comentmn."' 

IYhether 01 not medical aircraft could Hy over neutral countries 
vas not addressed b r  the 1929 Convention. This led one author 
to speculate that '[fil>-ing ambulances ail1 be free to enter neutral 
jurisdictions, and to leave again. in connection with the eracuation 
of the wounded 2nd rick. presumablv" although rhe aircraft inivhr 
need permission to  enter the neutral' jurisdiction."' The wounaed 
and sick personnel might also be subject to  mernment."' 
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tral territaw, a special provision was inserted in two of t i e  & w e n :  
tions of 1949."s These provisions seek to reconcile the rights of 
neutral states and humanitarian considerations.11e .kcording to Op- 
penheim, t w o  customary rules of law have developed on the flight 
of belligerent aircraft during war. First, that they may not enter the 
air space above neutral territory and second that if they do, they 
must land and their personnel be interned."' Although medical air- 
crafn are not to be engaged m war thev often are part of the mil>- 
rary service?18 The  solutions adopkd ;n the 1949 Conrentions are 
that medical aircraft must (1) give the neutral powers prior notice 
of their passage over neutral territory; (1)  thev must oberr all sum- 
mons to alight, wherher on land or w x e q  ( 3 )  they are i m i u n e  from 
attack only when flying on routes, heighrs, and times specifically 
agreed upon by  the parties to the conflict and the neutral 
The  neutral powers are entitled to place conditions on the passage 
or landing of medical aircraft an their territory. but there conditions 
must apply to all panies to the 

The  provision on neutral territories i s  silent as to whether the flight 
may continue if there has been a voluntary or mvoluntary landing 
and an inspection. T h e  official commentary to the Conrentions has 
interpreted the provision to mean that the personnel can only be re- 
tained if an inspection rereals that the aircraft has been used for 

In order to clarify the rights of medical aircraft flyin oter neu 
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"acts incomparible x i th  the humane role" of medical aircrafr In 
other words. this provision is inrerprered TO mean rhat personnel in 
the aircraft are free to leare  after landmg m neutral territorc If the 
medical a rc i a f r  is fulfilling rhe requirenienrs of rhe Conre&ni.12' 
A responsible officer of t h i  medical aircraft, however. m a r  want to 
leare r h e  wounded and sick in rhe neutral counrr\-, e.!.. for reason? 
of health. The  Conventions of 1949 provide that unless orhervise 
a p e d  upon by the neutral countrv and the parties to the canflicr.'" 
rhe wounded and sick mar  be detained "where so required b7- mrer- 
narional law. m such a manner that they cannot again rake'parr in 
operations of war." li4 

The provisions on medical aircraft in the 1919 Conventions h a \ e  
aenerally nor been well received by international Ian commentators 
One aurhor noted rhat some of the changes made in 1919 w r e  'man>- 
feit regressmni" from the 1929 Convenrion.'z3 lno rhe r  complained 
of the "grave faults' '  m B hat appeared to be an exhaustive rrearinent 
of medical It has been said that the delegares of the Diplo- 
matic Canference of 1919 foreot that medical aircraft had human- 
tarian purposes w h c h  shouldbot  have been disposed of lightly.". 
Still anorher complained that medical aircrafr were considered r o  be 
par t  of rhe Ian- of aerial warfare rather than parr of international 
humanmrian l a v  .128 .Is one aurhor put it. " [ r ]  he effect of these pro- 
visions [of rhe 1919 Comention on imedical aircraft; was either IO 
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keep medical aircraft permanently grounded or to subject their op- 
erations to the risk of attack without any legal protection."'28 

The  view that medical aircraft would be used sparingly as a re- 
sult of the 1949 provisions has perhaps proved to be accurate.'3D The  
provisions of the Convention of 1949 have v i r m d y  remained a "dead 
letter," la' largely because agreement on routes, altitudes, and times 
have seldom been feasible: a technical channel of communication 
has not been developed.132 Thus, although medical aircraft theoretic- 
ally hare immunit under the Conventions, for both technical and 
juridical reasons t l ey  can rarely receive such p r o t e ~ t i o n . ' ~ ~  Since 
the protection afforded to medical aircraft is subject to sovereign 

the view that medical aircraft receive only a nominal 
protection under the 1949 Conventions appears to be accurate.13J 

111 CLIII<I IT 1\17 I \TI\.] S T O  DL\.I I.0P 
1 1 1 1  Sl \TlS OF \IEDIC.\L .\IKCR:\FT 

Given the inadequacy of the 1949 Conventions as far as effective 
legal protection to medical aircraft is concerned, there have been 
requests to change the 1949 provisions. In 1965, the \ledical-Jur- 
idical Commission of Monaco, at the request of the I.C.R.C.. drafted 
B protocol regulating the \ledical Transport bv Air in Time of 
Armed The  draft eliminated the preirranged flight plan 
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pravmon of the 1919 Conventions. excepr for batrle areas and enemy- 
occupied ~ e r r i t o r i . l  - The draft also proposed that medical aircraft 
he  equipped '.with a conriniious i!-stem of cirher light signals or of in- 
s tanraneou elecrrxal and radio Idenrificatmn. whichever is appro- 
prlatc to opeiarmg ciindiriona or w r h  both." 'le 

The \Ionam drift  minces rhe fact that since 1949, rhere haic 
been significanr rechnologml de, elopments. Firsr. rhe helicoprer 
maker prompr etacudtion from rhe barrlefield possible, thus en- 
hancing rhe possibiliry of iurrii a l  for the mounded and sick.'" Sec- 
ond. developments in cnmniunication and elecrronics makes i r  por- 
sible to devise effect17 e idenrification sysrems""-ilie key reason n h > -  

prearraneed Hlghr parrerns 11 ere deemed necessarj- ro beem n n h  
Cansequenrlr, ~ 3 s  eniisioned rhar n e w  visual means of dentifica- 
rmn, mcludie  Aarhing blue hghrs. rad10 and radar could be used to 
provide betre; means of 

The  I.C.R.C.. upon the recommendation of the 20th Inrernarianal 
Conference of the Red Cross. held in Vienna. in 1965. and the Z i s t  
Inrernarianal Conference of rhe Red Cross of 1969, held m Irranbul. 
declded to convene a Conference of Government Experts 10 can- 
sider the detelopmenr of the eniiiing humanitarian l a w  applicable TO 
armed conflicrs.'4' The  1.C.R C. had also received encouragement 
from rhe L-mred \-ations to irudy rhe steps n hich could be taken IO 
berrer implemenr the existing law of armed ~onf l i c r . "~  

From \lay 24 ro June  11. 19-1. a conference of goiernment e*- 
perra mer in Gem! ,I .  S\ i  itzerlsnd. upon the invitarim of the 1.C.R.C 
Ai rhis scssmn. the 1.C R.C iubmirrcd to the erperrs various studies 
on medical aircraft and t h e  \ Ionam drafr. although no concrere 
proposals were formall) under cons ide ra rm The  official report of 
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the 1971 session indicates that the experts were faced with the fact 
that the 1949 Convention had the effect of "keeping the medical air- 
craft permanently grounded","' that the 1949 Conventions spoke 
onlv of the transporr of the wounded and sick and medical personnel 
and equipment, not of civilian wounded and sick and civilian medi- 
cal pers~nnel;"~ that the 1949 texts did not clearly confer protection 
on all aircraft that was used for humanitarian purposes, such as those 
owned by  the \Vorld Health Organization or the I.C.R.C.;14e and 
that technical changes since 1949 could provide better means for 
identifving medical aircraft."' The  government experts considered 
the p&sible use of flashing blue lights. radar and specific radio fre- 
quencies as means of identifving medical aircraft while on medical 
missions. Because of the technicality of the proposals, further discus- 
sions a c r e  postponed until the next session of government  expert^."^ 

A second session of the Conference of Government Experts was 
held from \lay 3 to June 3 ,  1972,"O Seventy-Even governments 
were represented at the second session, whde thirty-nine govern- 
ments were represented at the fint sesion.lsa T h e  I.C.R.C. sub- 
mitted two draft praracols to the second session of government ex- 
perts. one on international armed conflict and one an naninterna- 
tional armed conflict. These protocols were t o  supplement the four 
Geneva Conventions of 1949. 

A technical subcommission w a s  established to consider the mark- 
ing and identification of medical transports, including medical au- 

144 l u r a a u m o w ~  C O v v ~ ~ n z  OF ~ r n  RED CROEI, Cahmarzcn or Gor.iauhlr\r 
E v r m  ov THE R e ~ m a ~ i r r i o r  A V O  D n l r o ~ \ m v r  or Ihria 
ITARXA\ LAW A ~ s u c m ~ i  I* Aavia  COYTLICTI, GLYEI~, 24 \I  
Paoncriav OF THE Wocwro Am Sea. ~r 39 (1971) 

115 id .  II 42 
l 4 b  id. n t  43 
167 Id. 
L A *  I x r ~ a z r r i o z ~ ~  C a ~ w n r i  or WE Rim Cams, Co\rrilivm 01 G a i r a * ~ m r  

E v ~ a r s  01 THE R r a r ~ i a h r i n o ~  AXO Drrzroshirrr or I ~ n a \ ~ r c o v i ~  HVVANI- 
mnm LAW A ~ s i i u s r r  1% ARVED Cavncr IFiasr Scrrmr. 24 ~ I A Y - I I  J n r  IU.11, 
I Remoar OY TXE \Vow OF ME Cmnarucr pus. 89-92, a t  28 ( A u g u r  1971) 

M T h e  uork of the conlermce is documented ~n Ivnazmozrr  C ~ M \ I I ~ E  
on m RED Caoss, Cohriuxcn OF Gmiauwrrr Exrrars os THE R r ~ r ~ l a n ~ r ~ o z  

Di,uosnrrxr or I Y T T R Z I T I O I I L  Huw~vxr*arrr L.AW A s s n c ~ s ~ ~  IN hahim 
C a s - n ~ ~  S~coza  S ~ r n a s ,  3 i h y . 3  Jrw 1972, I Rtsoar 02 TEE \%om or m i  
C a z r r a ~ z a  (Id? , 9 7 2 )  Iherernifrir cned as R~paar  OK ~a \ t o a x  or THE COY- 
FlllEYCll 

1971). 
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craft.'j' This group, which mer in G e n e ~ a  from \la! ; to \ la! 10. 
1972, submitred a report to the govcmmenr experts w h o  comprised 
Comrmssion I of the Conference. rhase individuals charged with the 
problems of wounded. sick and s h p w e c k e d  perrans.'j2 T h e  report. 
which served as the basis fur discussion in Commission 1. recon-  
mended that  flashing blue lights. radio voice communications based 
on specified or agreed-upon frequencies and a Secondarv Surveil- 
lance Radar (SSR) transponder code s!-srem be used rb identif!- 
medical a i r ~ r a f r . ' ~ ~  Visual idenrificarions-the dirrincrive emblems- 
would still be required, bur the more sophimcared means 14 o d d  be 
optional. This is because rhe orher equipmenr is expenslie, and if 
they were made mandatory. the coniersion of regular aircraft into 
medical aircrafr for temporary rnisions n o u l d  be more dificulr. 

The  rechnical rubcommmmn recommended that one of rhe dis- 
t inct l ie  emblems of the prorocol be conspicuously disp1a)ed so That 
!t 1s iisible in all direcnons.'"' The  emblem should be red on a white 
field. A dirtincrire l y h r  signal mas another recommended I isual 
signal. This light signal a a u l d  be a flashing blue lighr with a flash 
frequency of bet= een 40 and 100 flashes per-minure."' and rhe lamps 
producmg the flashes should be located so that t h e  lighr vould b e  
visible in as many directions as possible 

A s  for the noniisual n m h o d s  of dentificarmn. t h e  technical sub- 
cornrnl~si~n recommended 2 radio message. prefixed bv rhe n.ord 
"\ledical." rhat would transmit a specific message at  an a p e d - u p o n  
or specified frequencl- ' X  T h e  message would conrain ai leasr rhe  
folloamg mformarioi: ( 1 )  the n-orb' \ l e d i d  [followed bv the 
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aircraft identification]; ( 2 )  rhe number and type of aircraft, ( 3 )  the 
route; (4) alritude; ( 5 )  timings. An SSR s>-stem, as specified by 
Annex 10 of the International Ciril Aviation Organization 
(1.C.A.O.) could be used, according to rhe technical subcommission, 
and the designarion of a specified code could be achieved in con- 
juncrian wirh l.C..%.0.1b7 The  rechnical subcornhission also recom- 
mended that a system of periodic review be established in order to 
revise any system set up b)- the Protocols. 

T h e  technical subcommission's report, a series of draft arricles on 
medical aircraft prepared by Commission I's drafting commitree, and 
proposed draft articles submitted by the I.C.R.C. were subsequently 
discussed by the conference of government experts.'ss l l though rhe 
Commission found rhe technical solutions an rhe identification of 
medical aircraft acceprable, whether rhe limited protenion given to 
medical aircraft in the 1949 Conventions should be extended was 
more controrersial."' Some delegations, including the United States, 
wanted 10 eliminate the burdensome requirement that a prerious 
agreement on flight heights, times, and mutes was absolutely neces- 
sary in order for medical aircraft to  be immune from atrack, even 
m e r  a belligerent's own territory'" For the battle area, ir i i a s  
deemed that o n l ~  racir agreement between the belligerents should 
suffice-no formal prior agreement would be necessary (although 
ipreenienrs would be necessary for flights over enemy-occupied ter- 
ritory) 

Some developing counrries objecred ro the provisions on giving 
medical aircraft the freedom ra aperare wirhout prior appra\al."' 
They  not only reasoned that this mould be an infringement on ''SOY- 
ereignty," bur also argued thar the "new praposals discrirninared 
against scares which did nor have modern technical means of air 
rranrport." lBa In  the viea. of some developing countries. "small 
states and liberation movements" 7% hich lacked sophisricared means 
af rranrport aou ld  be discriminared It was also argued 

Isrfd.?rr 2 2 . 2 .  
1 5 8  The  Conference's discussion IS IO be found ~n Rr~aar  os THE \TORE or m i  

1Jn S i r  Kalrho\sn. nrpra note 131, nt  25,  
I s o l d .  a t  26. Rrmar OF THE \Toax OF THE Co\-~rai\-c&, ircpir now 149, para. 

1 , 8 7 , a 1 4 .  
l b l  id 
1 6 1  Rrpaar 0s TUX \Toni or T H E  Cou~rarhrr. iupa nore 119 pi18 L 67, a t  +!. 
163 id. 
) 6 ( l d  

Co\Fiai?a. wpr note 119, p a n  1.56-1 110. if qI -52  
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that medical alrcraft, no matter what  purpose rhe! s e n e d ,  vould 
still be "enemy aircrair" and rhus r o  let them aperare in a bartle zone 
would create a graic recurit! risk ior the underdeveloped coun- 
t r l e S . ~ =  

These argumenrr have been called "asronshmp" In light o i  m e  of 
the "baric principles of international medical la;- that the mounded 
and rick will be evacuated and cared for withour an\- distinction or 
discrimination based an nationality." Indeed. if 'air ambulances 
had total freedom on the battlefield. those belonging to the under- 
dereloped counrry or the counrry M hich does nor poises air superi- 
ority would receib-e prorecrion-a prorection rhar would be nones- 
istent if rhe  technologically superior country were free to legally 
shoor them dou n.'61 One author has pointed out  that if rhere 1s no re- 
quirement for prior approval for medical aircrair to  operate m the 
barrle area. some inrernarianal organizations mighr be mare Ikely 
to furnish aid if they could "count on a rule protecting their aircrair 
from direct attacks." lEP 

The arguments that the parry mho had air superiorit!- would use 
i t  unfairly has been apt]!- criticized b>- General EI-rard. 

Errard went on 10 poinr out char because of rhe other restnctmns 
on the flight oi  medical aircraft, 

medml  hellcopters vied I" rhe l o w a r d  field n m r  quickli pmceed 
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in these operations is so meager char II could cerraml) be obtained more 
e d y .  more wrel!. 2nd mors comple i~ l i  by the more specific and r n m  
efficienr means m rhe dispaid of I ~ V  well-argmned Armed Forcerl?O 

Some compromise solutions to the iarious problems posed during 
the debates were agreed upon. including the elimination of the re- 
quirement that prior a p p r o d  be given by the adversary far a flight 
over one's own territory. h prim aereement would only be needed 
in the battle area or in areas under rhi control of the adversary. and it 
mas agreed upon that if the adversarv recognizes an aircraft as a 
medical one, it shall not be the abjecrbf attack. 

In Februarv, 1973, a meeting of experts was held in Geneva an 
the issue of kgnalling and identification of medical transports."' 
This meeting was held in preparation af the Diplomatic Conference 
that was being convened by the Swiss Government to  discuss rhe 
t\>o draft protocols sponsored by  the I.C.R.C. Experts from eleven 
countries and four specialized agencies attended, including repre- 
senratiies of the So\iet Union and-several East European countriei.i'* 
The  experts discussed the proposals an light signals, radio and radar, 
corrected drafting errors in the draft proposals and suggested changes 
that would remove ambiguities from the I.C.R.C. draft art~cles."~ 

During the first session of the Diplomatic Conference on the Re- 
affirmation and Derelopmenr of International Humanitarian Law 
.lpplicable in .Inned Conflict. which w a s  held in Geneva, Switzer- 
land betneen Februarv 20 and March 29. 1974, the proposed articles 
on medical aircraft ;,ere considered by the Committee an the 
XVounded and Sick. Although the Conference itself did not adopt 
any of the IS0 proposed articles, some of the committees did achieve 
progress on various technical hues ,  inchdine the identification and 
marking of medical personnel and medical m k n s  of transport."* A 
technical subcommittee a a r  established f a r  the Committee on the 
1Vounded and Sick. This subcommittee, which was the only body 
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of rhe DI lomatic Conference that completed the task assigned ro IC. 
adopred &rem articles of a technical annex dealing uirh the Identi- 
fication and marking of medical r r a n ~ p o r t r . ~ ~ ~  

The  1 9 i l  Conference was highlv pdiricized."E and four weeks 
were devored to rhe problem whkrher certain national liberation 
moiemenrs were to be represented.'.' Since only tu0 weeks a e r c  
spent on rhe acrual articles, rhe lack of progress oh the two draft ad- 
ditional protocols to  the Geneva Conrenrions of lugusr 12, 1919, is 
nor surprising. In February, 19'5. the Diplomatic Conference will 
reconvene for its second session in Geneva, and rhe preliminarr ~ESUC 

of who will be represenred ~vulll have been settled. The  various pro- 
posals on medical aircraft, v hich received a relatiiely favorable re- 
ception in 1974, will agun be considered bv the Conference. Since 
the proposals on medical aircraft are namamong rhe least conrro- 
venia l  under consideration, although they are the most technical. 
there is a considerable 

The  Dlplomatx Conrerence char IS to conreie in February. 19'5. 
u ill discuss eighr articles that expressl!? deal with medical aircraft 
and sere" that deal with medical aircraft idenrificarion. 

. h i c k  21 of the 1971 I.C.R.C. drnfr defines medical aircrafrs"" 
and refers ro both civilian and military "means of rransparr." The  

oaribilitr that they m a r  be adopted."' 
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original  Commission I draft limited the pratecrian to medical aircraft 
"whenever used exclusively in the performance of a medical air mir- 
sion." jSo The  "medical air mission" phrase w a s  dropped in the 1973 
I.C.R.C. draft because it w a s  considered to be too Hoa- 
ever, the omission of rhe phrase creates difficulties since it could im- 
ply that the aircraft's mission is the same as that of medical means of 
transport on land or sea. i.e., that they may be used for search and 
rcscuc missions. 

An explicit provision to the contrary has been added to the 1973 
I.C.R.C. draft.1B2 Four delegations intend to submit an amendment 
to Article 2 1  which would substitute the phrase "medical transporra- 
tion" far "medical transport." This same amendment may also clarifv 
the provision on temporary medical aircraft, since it &Id exteid 
protection to such transports onlv while devoted to  the performance 
of the medical mission rather than from the rime they are "assigned" 
to such mi~s ion .1~~  The  official commentary IO . h i c k  21 defines the 
term "aircraft" as "planes. helico ters seaplanes, dirigibles and any 
other flying machine. present or t!ut&." 

The  first provision that deals strictly with medical aircraft, Article 
26,  eliminates the requirement for prior narification by a party t o  

133 



66 MILIWRY L I B  REVIEN- 

rhe adverse belligerent of the route. rime, an 
areas of land or sea controlled bv melf or all i  
f? t h e  adversary of such flights'is inrened in 
be done in mrinne or verballr. b r  means of radio-conimunicarion or 
any other means b f  cornmunica;ion."~ 

A differenr rule IS prescribed by I r n c l e  2'. ahich  deals x i t h  the 
"conract zone." A s  proposed b r  the I.C.R.C. draft. rhe local mill- 
tarv aurhoririei nmit scree 111 orde; TO insure prorecriaii for the medi- 
cal ancrafts. A prop&d amendment to the p rm~s lon" '  would 111- 

sure that if rhe e n e n i ~  belligerent recognizes the aircraft as a medl- 
prohibiied from artacking it because no prior consent 
B, usinp rhe phraie "conract zone" in this prmision. 

ai  opposed to "battle ired.' ' nhich was used in the preilour 
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i t  w a s  made clear that the article applied only where opposing forces 
are in contact and it eliminated a proposed distinction based an "for- 
ward parr" and "rear pan" of the "battle area." 

T h e  provision on the areas effenively controlled by  the enemy, 
I.C.R.C. draft Article 28, requires that there be aprior a reement with 
a competent authority of the adverse power in order &I rhe aircraft 
to receive adequate ~rotectmn.los The  1972 Commission 1's draft 
requirement that the "routes. times, heights" be aereed upon is nor 
incorporated into this neu I.C.R.C. draft article.1B9 Howerer. a pro- 
posed amendment to Article 28 would explicitly deal with the pas- 
sibility of an inadvertent flight o ~ e r  enemy-controlled 
According to the official commentary to  the I.C.R.C. draft articles. 
in caie of an unauthorized flight over this senor, "[t] he military au- 
thority must take all requisite security measures (summons to land. in- 
spection, etc) before having recourse to any extreme measures." ''' 
Thus, the discretion to anack a medical aircraft that does not meet 
all  the required conditions. which existed under the 1949 Conven- 
tions, has been sererely curtailed. 

192 1973 C a i ~ r i r ~ a v ,  supra m c e  181, a 36, The draft addmond  p r o m d i  do  
not use the r o r d  "rerntorf t o  define the q h r s  of the k l l~gerena  mer certain 
areas. Riiher.  the  om "SOC~OI''  19 mod. hi the Commentary puts it. 

meB/Yla .  

(Submmed b? Belgium, Canada. rho U.K. end the L.3) 
LCil Cor,\,Errmr ,"Vi note 181, 1r 3i. 
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Article 19 prohlblts the use of medical aircrafr to search over land 
or sea for the wounded and sick.1e' This provision applies in the 
contact zone and in areas effecrnely canrrolled by rhe opposing. 
belligerenr. Security considerations prompted this praririan. Since 
n search would consist of an exploratory flight over an area at  a laii 
altitude and the opportunity to  gain intelligence mas considered tori 
great.1Q6 The  provision prohibits the carrring of ' photoeraphic 
equipment." and the official commentary s i r s  thar "my d h e r  in- 
tellieence equipment" 16 prohibited .I proposed amendment to 
the &aft I.C.R.C. article would clarify these restrictioni on medical 
aircraft.20" 

A proxision an  how a medical aircraft n i a~ rece ive  clearance from 
rhe adierse part?. when so requlred. has b&n mser rdZn1  The  pro- 
i iimn prorides certain elements upon which the adverse belligerents 
can agree .I proposed amendment would recognize the adverse 
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party's right to grant clearance on an alternative It also 
requires the adverse party to the conflict t o  inform its troops on the 
means of identifying the aircraft of the adverse party. 

I.C.R.C. draft Article 31 deals wirh rhe landing and inspection of 
medical aircraft?" hledical aircraft hare an obligation to obey sum- 
mons to land and may be inspected t o  insure that they meet the re- 
quirements of a medical aircraft. A proposed amendment would 
clarify what shall occur if the inspectian reveals that the aircraft is 
being used in conformity with the Protocol and what shall happen if 
It is .According to the official commentary an this article, the 
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purpose af this provision is to earend to  cii.il1an medical alrcrair the 
protection o i  rhe prorisions embodied in t h e  1949 Conventions on 
landin? in an area controlled b r  the e n e m  .?" Secondlv. rhls pto- 
\iiion;liminates the different t&ment accorded m medical aircraft 
( m  the 1949 Conrentmns) in cases of forced landing as opposed to  
a l a n d q  m response to a summons to land.2o7 If material 1s Eelzed 
because of a iiolarion of conditions prescribed ior  medical aircraft. 
the marerial is to be used in accordance uirh Articles 3 3  and 34 of rhe 
1919 Genera Convention on the XT'ounded and Sick on Land.20g 

T h e  final provision on medical aircraft deals with "itares not 
parries to the a phrase used instead of "nei~trals" be- 

LD 
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cause it 1s considered to be broader.>'O This provision extends to 
civilian medical aircraft the pratenion afforded in the 1949 Con- 
ventions to medical aircraft under the control of a military force.g11 
Although the requirement remains for prior notification of the flight, 
the I.C.R.C. draft ani& and the proposed amendment211 to i t  requue 
that the aircraft be respected as far as possible. The  provision ap- 
plies both in cases af l m d i n p  by  t-irtue of prior agreement or be- 
cause of 

An  annex has been added to the Protocols on the identification of 
medical personnel and means of transport?" The  .Inner contains 
the requirement that one af the distinctive emblems of the Conven- 
tions is to be displayed on the arcraft. T h e  annex also contains ser- 
era1 articles based on the recommendations of the technical subcom- 
mission of the 1972 Conference of Government Experts. T h e  signals 
used are designed to  not infringe international d e s  and standards of 
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land, sea, or air signallmg, and the approral of various organlzaaonr. 
including I .C . i .0 . .  is deemed neccssari for the  provisions IO be final- 
ized I > >  Provisions on light S I P ~ ~ I S . ~ ' ~  radio signals.?'. secondan 
surveillance radar.'" and othe; medm of communication218 ha<e 
been recommended by the I.C.R.C. 
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IY, COTCLL-SIOS 
Because of the considerable effectiveness of aircraft to evacuate 

the wounded and sick. the current initiatives on medical aircraft may 
serve to derelop the humanitarian role af the l a a s  of war. T h e  ha- 
tory of medical aircraft indicates that namns hare been skeptical 
about such amraft ,  but the cu ren t  ~mtianves have considerable 
safeguards builr in them. Giien the new methods of identification 
for medical aircraft. the old arguments whv medical aircraft should 
only have a limited protection against attack are negated. As a result. 
there 1s reasonable possibilitr that the pridical status of medical au- 
craft, first r e c o p z e d  in 1929 and later restricted in 1919, may be 
developed by  the I91 5 Diplomatic Conference. 

141 





COMMENTS 

DUE PROCESS: CONSUMER-SOLDIER VERSUS 
CREDITOR IN THE PREJUDGMENT ARENA* 

C.%PTI\IN JAUES GLEhSOX** 

I. IhTRODL-CTIOS 
Soldiers comprise what is perhaps the largest single group of con- 

sumers in the United States today. Fundamental to the marale of the 
soldier is his abilitv to purchase. possers own. and enjov consumer 
goods. Also fund&ental to the roldier's'morale is the a&dabditv of 
legal assistance when he is confronted with legal problems involbing 
his property. 

One situation that significantly threatens the soldier's continued 
enjoi-ment of his consumer moods is the disputed default. The  busi- 
nesscreditor alleges that the &umer-soldier is in default of his legal 
obligations. and initiates action designed to culminate in a final j u d k  
ment. Xumerous l e d  devices-prejudgment altematires-are avail- 
able far the creditoFto employ in order to protect his interest Tis-%. 
vis the consumer. l m o n g  these alternatiies that may be used are 
attachment, self-help repossession. replevin (judicial repossession), 
liens and garnishment. 

Traditionally, slight consideration has been giren to the impact 
that the use of these detices has upon the consumer. In reality. pmp- 
erty essential to the r - eq  survival of a consumer may be taken or 
made useless for a sienificant length of time before the legal rights 
of the consumer a n b  the creditor are finally adjudicated. Further, 
both the consumer mho is m default of his iegal obligations and the 
consumer who is no rm default may be subjected to the same depnva- 
tmns. Several facts suggest that the impact of application of prejudg- 
ment alternatives in a dispute involring a soldier mav be more severe 
than similar application to a civilian consumer. T y p h l y .  the soldier 

- T h a  ~ 1 1 c l e  \jar adapted from I t h e w  presented to The Judge Adrocare 
GenrraYi School. VS Army, Charloaerrdle. V q > n l n ,  r h i l e  the iurhor  v i s  a 
member oi the T renw-Second  Advanced Course. The opmioni and c o n c I u ~ ~ o o ~  
presented herem m e  rhore o i  the avrhor and do not necesiardy ~ e p r e i e n r  rhe  ens 
of T h e  Judge Adrocite GmeraYr Schwl 01 m? orher go\ernmenral aginc) 

'* JAGC. US Arm,, Lmgarian Diiwan. Office oi T h e  Judge Adrocare Gen- 
eral. BS.  1966, United Stares \ i ~ l m r y  Ac idemi .  J.0 19.3. Cniieriiry of \lervland. 
\ l imber of the Bars of \ f a r ihnd ,  US Court of \lilirnr) A p p e d r  i n d  rhe U S  
Supreme coun.  
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IS no more than a translent temparardv residing in a prisdicrion. He 
has neither famil!- nor business contacts m the area. 

The  d i e r e n t  conflict between the enormous power vested m the 
business creditor and the potential impact of usme this power upon 
the consumer has been the caralrst for numerouschdienees to pre- 
Iudgnient a l ternat i~es  in ~ ~ c e n t ~ v e a r s .  The result has been a "due 
process a n  akenmm" favorable ro'the CORSULIICI. T h e  purpore of this 
article is tno-folz:  ( 1 ,  to  ascertain the erolring slate of preludg- 
menr law bv analrzing traditional alternatives in light of the recent 
due procei; r e i a h n ,  and (?, to determine the adequacr- of the 
legal asslstmcc available to the consumer-soldier in a disputed defaulr 
by analyzing the proeram m thc c o n t e , ~  of eiolving preludement 
l a W  

The  importance of p re judpenr  alternatives to  the creditor and to  
the consumer can best be undermod b!- a realization of where the) 
fit into the legal process. Section I1 of this article will be devoted to 
t h s  i u b p .  

The  simnlficance of [ h e  recent challenges to preiudgmenr l a w  can 
be graspFd vhen  placed side-by-side with a derailed analysis of the 
traditional Iia-. A separate section, Section 111. wll treat the rradi- 
rional preludpitnt  de, ices using hvporhet~cal cases in) ol img c o w  
rmner-sold& The iu\tapoimon d r e c e n r  challenges and traditional 
lm n.dl be completed in Section I\-. The hypothetical cases nor 
onl!- dlustrate facers of t h e  rraditionnl I a n ,  but also proiide a basis 
far t e i t i i i~  the adequacy of the militarv legal ass~stance available to 
the caniukr-soldier in disputed defadrs. The  concluding section 
a.dl e~amine  the question of adequacy. Ideally. the traditional Ian.. 
the rccent challeneei. and t h e  adequacv of ~iiilirary legal assstance 
\ ~ ~ u l d  receive un&d treatment. Hov & er, the complexit!- of l i m e s  
and the requirement for derail necesiitate reparation of the material 
into a trilog!- of s c c m v  

Prejudgment l a w  1s basicall!- state law Obimusly. it  varies. some- 
times iubstantiallv, from lurisdiction to lunsdiction. It is .  therefore. 
useful to ielecr [he I a n  of one p r i n d m m  as a basis or foundation 
for analyrli. T h e  author has chosen \lar!-land for this purpose 

11. COLLLCTIOS OF CL.AI\IS I S  D E F h C L T  C A S U  
There are a myriad of legal alternitires m adable to t h e  business 

creditor for the &llecrion Gf ha claims in consumer default cases 
Prior t o  considering t h e  remedies that are arailable. two threshold 
q u e r r m x  must be addressed. Flrsr. 1s the credir transaction one in 
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which the parties created a security interest in the goads>' For in a 
"secured transaction," the business creditor is the beneficiary of spe- 
cific remedies in addition to those traditionally available in consumer 
default cases. Second, what action, inaction or behavior bv  the con- 
sumer constitutes a defaulr in a particular instance? The'answer to 
this second question is vitallv important, especially in a "secured 
rIansactmn." Consumer defaht is a requisite far application of the 
additional remedies afforded by the Un i fom Commercial Code? 
The  Code, however, does not define "default." a It does provide that 
a security agreement is effective according to its terms between the 
par tie^.^ At first glance, the absence of definition, coupled with the 
proviso that the parties may agree to their a n n  terms, seems to offer 
desrred flexibility in bargaining. Of coune, it also assumes relatively 
equal barpaining power in both parties. a questionable assumption in 
the modern consumer-business creditor marketplace. The  predict- 
able outcome a i  this arrangement 1s that business creditors have great 
latitude in defining default in their form security agreements. Con- 
sequently, only in an extremely rare transaction will "nonpayment" 
of the debt be the single evenr constituting consumer default! Braad- 
Iy stated, the legal alternatives available to the business creditor are 
negotiation, proceeding to judgment, and self-help repossession. 

A .  SEGOTlATlOS 
In an). transaction, secured or unsecured, the business creditor may 

attempr negotiation as an initial effon to realize a debt owed to him.B 
For a variety of reasons-expense, rime, community relations-it 
would be unrealistic to conclude that a buslness creditor will invari- 
ably resort t o  litigation to effect debt repayment. In numerous cases, 
negotiation with the individual consumers will prove to be success- 
ful. The  business creditor may alter the payment schedule in return 
for a commitment by the consumer to voluntarily make the new 
payments. Thus, it may be advantageous to negotiate uirh a con- 
sumer who is financially overextended. If the negotiation involves 
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a secured t ransmion.  a sectlemenr can b? achieved bv n l o d h n g  t h i  
basic sccurir!- agreemenr to  conform u-irh the n& r e m s . '  

8. PROCEEDI.\-G TO JCDG I1E.L-T 
!Then negotiation fails or is rejected 6s a \-iable alternmie. the 

business credmr n u s t  consider wherher or  n u t  to  proceed co ludp- 
men1 on his c lam i parr? i n id red  in an unsecured transaction Ihds 

Imle choice in the matter. His right to  collect on his claim must he 
established by  reducmg the claim to a judgment or  decree T h e  
business creditor in an unsecured tiansacnon. unlike his counterpart 
in a secured rransdction. 1s unable to resort tu  self-help repassercion 
Forced to resort to iitiganun. the lau prorider him w r h  a substantial 
arsenal of prejudgment alternariics intended to  protect his claime 
There dremarii.e; are presumably an outgrowth of the recognition 
that  litigation IS time consuniiw and that propertr niav be dissipated 
~n the interim berueen d e f a d a n d  judgment <Ian>' of these p e -  
i u d p e n t  a l te rna tnes  haie been. or currently are, under judicial at- 
rack.'" 

In most cases. a secured business creditor \rill not reson to Imga- 
tmn II hen negormon  i d s  The  L-nifomi Crirnniercial Code author- 
mi him IO proceed to judgment. and there  are cases v h e r e  11 a d d  
c lear l i  be to lhis advanrage to  do s i L  For c\ample. a bu i inw cred- 
itor a h o  foresees d future need to reach rhe assets of a cons~mer .  in 
addition to rhe col lateral.  do s o  only if he  obraini 2 iudgment on 
his c la im.  IVhen the col lateral lias bcen destroyed. or w h e n  It has 
rubstmiall! declined in value. the  bumei i  creditor \I ould find it 
necessary to  reach the consumer's assets Another reaiun for a bosi- 
ness creditor to proceed against [he  collateral is to aroid Iirigating 
additional questions related to the col lateral B! seeking a l u d p e n r  
on his claim. rhe creditor must m l v  w n i e  thc exisrence of rhe debr 
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C .  SELF-HELP REPOSSESSlOh' 
The most widely used practice arailable to the secured business 

creditor 1s taking possession of the callareral after a contractual de- 
fault." The  sole precondition that must be satisfied befare the busi- 
ness creditor avails himself of this remedy is contractual default by 
the consumer. This precondition 1s often easily shown since the de- 
fault clauses in the securitv agreement are usuallv sufficiently broad 
to encompass a wide rang; of action. inaction 0; other behavior by 
the consumer.1J Upon determining that contractual default has oc- 
curred, the secured business creditor is authorized by the Uniform 
Commercial Code to invoke the nonpdicial remedy referred to as 
"self-help" repoisession of the collateral. Cnder th'is remedy, he is 
not req'iired to notify the consumer. H e  is, however, required to 
exercise some vigilance when actually retaking possession of the 
property since he must avoid committing a "breach of the peace."" 

Once repossession of the collateral has been effected, there are 
several possible ways in which a business creditor may realize the 
consumer's debt. He  mav choose to retain the collateral as satisfac- 
tion for the debt," but ' the would preclude reco~ery  of any de- 
ficiency from the consumer.'8 \Vritren notice of the proposed re- 
tention must be given to the consumer, who may object to the re- 
tention. .In objection by the cons~rner to retention automatically 
farces the busmess creditor to dispose of the collateral at a foreclosure 
sale. If. however. there IS no objection by the consumer after notice 
has been given. rhe business creditor may retain the collareral, the 
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er r e c e n e i  t h e  surplus the ditiercnce between the res& price 
j t h e  dehr  on ed, if I[ Cnsrs '' 
T hc  secured busmess crediror E afforded J nonjudicial prelude- 

n ien t  remedy by the  Cniform Commercial Code for iiie agamsr'.~ 
er He also has rhc option of seekinp 2 ludgmcnr 

i s  latter opriun. hir preludcmenr 
rhc unsecured h u m e r i  cridiror 

111. T R I D I T [ O X I L  P R E J C D G \ I E S T  i L T t  RS.ATIVI:S 
IU DISPCTFD DFF-ACLTS 

'4. .47TACH l I E S T  
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gross m o m c  was s i a i . 00  per monrh. His recent h'orth Dakota 
divorce placed additional financial burdens. alimony and child sup- 
port. on him. I n  amateur musician. Broiin found solace in country 
music and \ranted t o  purchase an expensive p i t a r  "package." AI- 
though he mas unable ro obtain additional credit. Brown responded 
ro a n  adTertisement in the Forr \leade newspaper. H e  felt that he 
could swing the pal-menrs on rhe "package" by working part-time 
during his off-dut!- hours. J.B. Smith w a s  attemprine to sell a qual 
guitar "package" for  31900.00. Brown inquired as & the availabil 
of a credit purchase. Smith said he would a m e e  to  exrend credit 
rhree vears. but onlv af te r  a sufficient finandal disclosure bv Broa n. 
In  dis&sin_e his financial itatus, Brown stated that he had no out- 
standing debts. He further stated char his gross rnonthl!- income w a s  
S610.00. Smirh. on the basis of Brown's disclosure statements and 
assurances. entered into a written contract with Brown for rhe sale 

"package." Payment was to  be m equal monthlr pavments 
) for a period of thirty-siy months. .I default in ;he monthly 
ti u o d d  make the entire balance due and payable immediate- 

ly. Brmr n made payments for four months and then defaulted. 

2 .  Sr.inrtor> Rrsrr-ictionr Cpon Creditor Cre 

A legal process \thereb!- J.B. Smith, the creditor. could obtain a 
writ nf arrachment to seize and hold rhe properrr of Specialist Mor- 
n s  Brown. rhe debtor. as s e c u r q  for the satisfaction of an anticipated 
judgment i i a s  unknown to the ~o i i inmn  l a w  The  historical m o t s  of 
rhe process art ~n the cii il law and the la\r-merchanr.2s In the L-mted 
Srates. attachment is a statutor!- procedure?' and m most pmsdictmx 
requkei strict compliance by the creditor with rhe statutory pro- 
i isions." Reiteraring that the stamtor>- process of attachment was in 
derogation of rhe c&mon  law. the court in L'nited Smres J. Cou- 
in.mfzior stated that the statute. a t  least m \larvland. war t o  be 
strictly conrrrued in favor of the debtor against &horn attachment 
was i n r ~ k e d . ' ~  Thus, with the eyception of rhe Sorrheasrern states. 
attachmenr is axailable only to the creditor mho can allege. and prove 
if necessary. some specific statutory ground far issuance of the viit. 

% l n r r D u k e r . ? ' 6 F - ! 1  lD.Dil. 19?1) 
2 s S r r  Randone I Id  

21 Glll 1. P l q i m a n i '  2nd Surgeons Bldy.. 153 \ l e  191, 401, 118 A. 6.4, 581 

T h e  Appellate Deparrmenr of Superlor Court. 5 Cal 
516. 5 4 3 .  188 P !d 13. l i  19'11 

,,"., , ,.. > 
28 I65 F Supp. 655 ID. \ I d .  19581 
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Statutory grounds gmerall!- deal with one of three S ~ ~ U P U O ~ E  ! 1 )  
where the plaintiff 1s unable to obtain in personam jurisdiction over 
rhe defendant because he 1s a nonresident. or 1s absent from the state. 
or  E concealing himself,?' ( 2 )  where the defendant 1s abour tc  coil- 
ceal or dispose of his propert! to put  it be!-ond a creditor's r e x h  or 
has already done ~ 0 ; ~ ' '  or ( 3 )  where the nature of the plaintiff's un- 
d e r l y e  claim is such as to entitle it to special treatmenr. u-here "the 
debt sued for u as fraudulently- contracted." 

The statutory description of the cypes of underlk-ing clams for 
which an attachment v n t  1s co-milable places another l m m t m n  on 
the arailabilit!- of the i i r i t  12 In \ layland. attachment 1s arailable 
based upon rhe sratutory pounds  of "nonresident" or "absconding" 
debtor if the action is one arising i n  contract 01 m tort Bur an at- 
tachment based upon "resident hefendant returned twice non e ~ [ . ' '  
"fraud," and "nonresident heir and densee," will issue only I f  the 
action is one founded in a contract f o r  liquidated damages." Thus. 
rhe contracr ~musc itself fi.: the amount of damages. or f;mish a suf- 
ficienrll- certain standard upon which the creditor niav base his 
claim!' 

Yet a third form of s t a ru ron  limitation on rhe axadabhg-  of the 
writ 1s the prormon. or decisional merpretstion. relating to the 
status of the debt or obligation on the date the plaintiff seeks artach- 
ment. Can attachment ;;sue if the debt has no1 matured. or if It is 
only contingent: Starurorr and decisional I a n  vat)- In this area a i  
resinction. \lar!-land a l l o i i  i attachment before mat&). of rhe claim 
onl! 15 hen rhe artachment 1s based on an  "absconding debtor" or  on 
"fraud." 
1 final sraruror!- iesrricuon placed upon the creditor seeking an 

atrachment w i t  1s the  giving of a bond. The  bond 1s usual& candi- 
t i m e d  so t h a t  the plaintiff \+il l  pa\- a l l  the damages resulting from a 
vronpful  atrachment and so that it ~ ~ ~ 1 1  protect the plaintiff unless 
he attaches without probable c a u ~ e . 3 ~  In \la? land, the plaintiti in 
a contract action far  unliquidated damages. or in a tort action u -  
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volrmg a nonresident or absconding debtor. must file a bond equal 
to the amount allemedlv due irom the defendant debtor. The  bond 
is conditioned upofi th; satisfaction of the damages awarded, if an), 
to the defendant.3B 

3. Creditor Benefits: His Due Procesi 
Despite the statutory restrictions. a creditor, particularly an un- 

secured creditor, mav find thar artachment affords him several cmcial 
benefits. Haring the debtor's property seized bv legal process and 
held pending adjudication of his claim gives the creditor security 
against any voluntary acts or omissions o i  the debror.8O This LS 
clearly reflected in the general statutory grounds for attachment. 
The  second creditor benefit derived from attachment IS the acquisi- 
tion a i  a contingent lien on the debtor's propert). This lien. referred 
to  as an inchoate lien, acquired by the levy of a writ of atrach- 
rnent." KO lien is acquired by mere issuance of an attachment.'1 In 
re  Stevenson'r Ertate" illustrates the importance of an inchoate lien 
to an unsecured creditor. In this case, two plamtiffa proceeded 
against the defendant, Stevenson, in separate suits. One plaintiff pro- 
cured a writ of attachment which was levied prior to a judgment in 
favor a i  the second plainnff. The determinative question was 
whether or not the attachment had precedence over the interrening 
judgment hen. The  plaintiff, having attached the property, had a 
specific. although inchoate. lien on the propern-. Once he obrained 
a judgment, the lien was perfected relating back to the date of the 
levy of attachment. and thus cut off intewenb7~ encumbrances. In 
some prisdicrions, the lien haj its inception at  the date of the ~ r ~ t . ~ ~  

+. ,411nljsis: The Creditor's Position in the Hypothetical Case 
J. B. Smith. m analyzing his situation. decided that he could meet 

the llaryland stamtory requirements to commence an attachment 
praceedmg. There mere sufficient indicies of fraud under \larsland 
decisional law The  debt had matured, and the suit mould be based 
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on a contract for liquidated damages Thus. b!- g imp  a bond. t h e  
requirements w u l d  be satisfied. 

i. Tr.uiitioiu1 Protectmi f m  the Conrirnwi 
Upon issuance of the vrit. the \ iarr land S h e n f f ,  after obtalmng 

permission from milirarv authorities to inter  Fort Xleade. would stipe 
Specialist Broivn's guitar "package." 

T h e  obvious effect of an attachment lerv on the debtor is that he 
loses the use and posseision of the chartel'seired.i4 If the properrv 
iniol ied is real property. the debtor ~ 1 1 1  reniam in possession a n h  
hai-e the use of the prapertr. but ail l  be unable to dispose of it be- 
cause of the inchoate lien that has been created. T h e  s e i e r x r  of the 
deprii-anon on the debtor IS quanrifiable onlv in light of specific. in- 
dindual circumstances. I t  15 ce r rm.  howeiir ,  that there 1s a depriva- 
tion of property imposed on the debtor prior to adjudication of rhe 
CIS,",. 

The  defendant-debtor who has been summardy deprived of hi, 
property via a levv of attachment has sei era1 remedies \i hich he ma,  
resort to in order ;o prorect his mereso.  .ill prisdst iani  o d d  pei- 
Init the defendant to use legal process to  hare the wn[ quashed a n d  
the properrv returned. BY nmplv stating that attachment is a sun,- 
marv proceeding. theca& m anbld \lawland case aprlr articuldted 
the 'reason for consideration of que&& raised b!- the motion r<> 
quash '' Several important considerations are inherent in the coun's 
statement. Fin[. compliance w t h  certain requirements of the  laa 
enritles a plaintiff to secure, m effect. an excut ion prior to trial or 
dererimnarion of the issues miohed  in the case. Second. ~n \iev of 
the prnilege given the plaintiff, it E nor a hardship ro Ihim tha t  rhe 
defendant should be eranted a prompt hearing on all t h e  facti tend- 
ing tc  s h o u :  ( 1 )  th; the plainriff secured the grant of the iinusud 
pGrjleee lrregularlr or wronefullv. ( 2 )  char thz behavior occurred 
v ~ t h o ~ t  an!-L)ud~c;al proceed;ng before the court froni whom the 
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plaintiff obtained his summary ~emed?-.*~ The  protection afforded 
a debtar bl- the availability a i  the legal process is, in many ways, pro- 
portional to his ability to  absorb the COST incidenr ro its use. It is 
readily apparent by focurinp on consumer rransactions that filing a 
morion to quash an attachment w i t  would necessitate rhe rerenaon 
of an attorney. The  cox aould vary greatly, depending an  whether 
the allemed substantial defect in the attachment writ appeared on the 
face oforhe documents or had to be proved by extrinsic facts. I n  
additional problem involved in the use of this remedy by  the debror 
1s that it is a ]uriidictional challenge. .A decision, not going ro the 
merits o i  the claim, IS not res judicaFa wlth respect to a second arcach- 
ment on the same debt:' Tec. another defect in this remedr is that 
~t IS time consuming. In specific instances, the deprivation bf prop- 
er ty  may result in severe hardship far the debtor. Despite the avail- 
abilitv af the motion to quash. there will be a deprivarion during the 
interim between the levy of the attachmenr and the favorable de- 
cision on the motion. 

Each of the statutory limnations or restrictions placed on the w a d -  
ability of the attachment w i t  reveals a legislative effort to protect 
certain persons from summar>- deprirations of their property. The  
requkement that a plaintiff reeking attachment give a bond, condi- 
tioned on his proper exercise of the privilege of the summary legal 
procedure. IS an attempt to give some balance, some due procers, to 
the summary taking of the debtor's property. The  quantum o i  pro- 
tection againsr an irregular or wrongful attachment by a plaintiff 
depends in large degree upan the statutory or contractual conditions 
of the band. A bond conditioned to pay all damages incurred by the 
defendant resulting from a w o n &  suing out o i  the attachmenr 
seems fa offer limited protectiot  The  defendant will prevail ii 
either no base exists for a claim of debt by the plaintiff when he 
files ior the u r i c  or the statutory grounds for atrachment are not 
~atisfied.'~ A bond, conditioned so that a defendant may recover 
costs and damages if he either prevails on the merits a i  rhe claim or 
successfully has the attachment writ quashed. offers additional pro- 
tection to the defendant.i8 This rvpe of bond has 11s greatest ad- 
vantage m a disputed default situ&ion. The  defendant, by  raising 

46 Johnron 7. Srockhrm, E9 &Id.  168. 70, 41 A. 995 (LEW) ( ~ r p r n e n r  of co~nse l )  
47ld II l jr ,  i! A. II 942, 
4*Burkhzlrer v. \lineron, l ? i  Kan 778, 780. 265 P 1109. i l l 0  (19?E) \~afionil  

*sFrich Co 7 .  Deaer, 168 S.C. 289, 290. 167 SE. 499 IW (1911) 
Surer? Co I Jean. 36F.2d 46s ( 6 f h C ~ r  19291. 
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appropriate affirmatne deieniei, inat- be able co obtain a ludgmenr 
notirithrranding an apparenr debr d i e  rhe  plamrifi n h e n  the a r t a d -  
m n r  proceeding w a s  initiated Since there are man\  orlier n p e i  oi 
bonds in addition to the trr D set  forth m this discussion. 1t IS ~ l r t u a l h  
umposiible ro make i general aisrssmenr oi the degree of prorcct& 
afforded the  deienda; h i  a statutorv bond r equ iknen t .  In \ l a - -  
land. the bond q u i r e m e n t  offers i -eh- limited prorecrion in specific- 
ally defined cases."' The amount  of '(he bond in rhose C~ISCS 1s ani! 
the amount  of the plaintiff's c l a m  If rhe defendant is ruficienrl! 
ourraged, he  can ask the cowr to ~ncrease the bond" In man! 
cases ~ n i u l r i n ?  i i rongful  arrxhmenr. the defendant. hat ing no re- 
c o u r s ~  on a bond. must reson m d common lau. rort action 

In De/iri 2 Gmiert,'? Garnett gave a note ior j l iOO.00  to Delis 3s 

partial pavment ior the purchase of Delisi'r grocer!- srorc Prior to  
rhe serrle&nr un rhe propert!, t h e  defenbnt apparentlr recan- 
sidered t h e  sa16 and closed hli store. Garncrt broughr m k u n  o n  
t h e  note, bur  u h i l e  the CAS? u a s  pending, he w a s  told that Delisi had  
gone ro Florida Garnett then attached the real propcrri- o i  Delm 
on t h e  p o u n d  char Dcliii i ix  an absconding debror. \laryland l a i r  
did nor require Garnett to post a bond because ihis a c r m  \vas bared 
on a contractual claim for liquidated damages. Delisi. returning f r u m  
Flonda after a ten-dav dbrence. i i a i  successid in harmrr rhe d m c b  

n m t  quashed. Subiequenrl\. he  sued Garnett for  the yarongiul at -  
tachment of h1s properr!- Since there AS no deiect ~n the  writ and 
the properr! arrached belunged ru  the court held rhdr re- 
CUI ery of damages actually iustamed could be pranred ad!- u p m  a 
showing of malice 01 lack of probable cause In this context. prub- 
able cause re la tes  t o  rhr etldence which caused Garnetr ro believe 
Delis was an  absconding debtor Since t h e  eiidence supporred .i 

concIus~on of probable cause and  rhe W I I C  \ i d s  not defective h hen 15- 

sued. t h e  courr rejected rhe  sron,oiul  attachment claim 
T h e  defendanr debtor 1s offered prarection against v ro iyfu l  at- 

tachment either bv irarurrrr) band reqummenrs .  by tor t  deciaional 
n a m n  o i  the rwo. The  problems mherenr in rhii 

means a i  protecring r h e  consiiiner against the i i rongful  sumniar i  
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attachment of his property are essentially the same as those in the 
motion to quash a writ. I s  a general rule, the consumer is required 
to ininare costly, time-consummg litigation to recover his damages. 
Even ri successful, the consumer may not be placed in a position com- 
parable to his preittachment position. In cases where the likelihood 
of success is questionable, the endeavor may not be worthwhile. In 
the meantime, the hardships suffered by  the consumer will invariably 
outweigh [hare to the business creditor, for it can be suggested that 
there is a balance of power and resources between the consumer and 
the business creditor. 

One additional remedy for wrongful attachment contained m most 
starwar)- schemes is th; defendant's bond. The  attached property 
will be released to the defendant if he posts a band conditioned on 
one of two occu~rences. Typically. the occurrences will be either 
the parment of any judgment the plaintiff recob-ers or the return of 
the prbpertv for application to a judgment in favor of the 
\laryland ~ l l o m s  a defendant to dissolve an attachment by giving a 
band equal to the value of the property, 01 double the amounr of 
the underlying claim, whichever is less."G The  discharging or dis- 
solving bond clearly works to the disadvantage of the lower income 
debtors, the same debtors who undoubtedly experience the most 
revere impact from the deprivation of their property. 

6. Summary: The CoiIrun,er-Soldier'r Poritioa in t b e  H>potbericai 
Case 

In the hypothetical case, J. B. Smith versus Specialist Alorris 
Brown, 11 is reasonably certain that Brown could not avail himself 
of the protections afforded by statute and decisional law in Ilaryland 
primarily because he is not engaged in a disputed default and ap- 
parenrh has not been subjected to wrongful attachment. If. how- 
e r ~ ,  the facts were altered so that there was a dispute about the debt 
ou-ed, or Smith caused the writ to issue by improperly alleging the 
grounds, or the writ was defecriLe m any other way. Brown might 
seek redress. 

B. GARA'ISH IIEXT 

I .  Hjpothericz! Conrunier-So!dier Case 

A simple modification of the facti of the credit sale berueen Spe- 
cialist Alornr Brown and J .  B. Smith, mill permit the credxor to use 
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an additional rerned>-. After purchasing the gunx.  Broir II obtained 
a part-time off-dut? job TT d i n g  eqhr>- houri per month. Bronn 

.OO. Four inonths after xi purchase. 
s quartcrs B r o v n  cmtiiiues to  \I 
that he vi11 discontinue making p 

inenrs on the guitar. 

2.  Gmiirlmeer. A Bib-Cnegor? of A t r ~ c h w e i i t  

Consumer credit financing relies hearil!- on the abdit! 
age consunier to rmke regular payments out of hl i  wag 
ance of ten results in the cuniumer-debror and his cre 
competing interests in the disposition of the dcbrar'i  v .I 

the b a t  k n o n n  deuce by \I hich a creditor may gain access IO thcie 
wraoer is nage garnishment gE Garnishment is often considered a sub- 
ca&ry of atiachment. ?.trxhmenr normall?- refers to the crediror 
gaining an mteieit in rhe debtor's propert)-. garnishmenr refers to 
t h e  S C V I I T C  or otrachnienr of properr>- belonging to or awing to rhe 
debtor. but nhich is  presently m the hands of a third person.'. 
Garnishment is most commonly used b>- creditors IO effect a c c w  
to  their dcbtrir'i wagcs. 

11 age garnishment is a sraturory remedy, haimg Its inception 

fen er bankruptcies.E' 
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Recent statutory amendments in Marvland reflect the impact of 
federal l eg i~ la t ion~~  in the area of wage'garnishment. The  current 
statute sets a minimum e\-emptmn of seventy-fire percent ai the 
wager due or S I 2 0  times the number of wveeki in which the w a e s  
are due, whichever is greater." .hi employer 1s also prohibmd, i n -  
der criminal penalty, from discharging an emplavee because his 
wages have been garnished for any one mdebtednes; uithin a calen- 
dar year!* 

3. Ana1)iir: The  Hypothetical Care 
arnishable unlcss 

specifically authorized by statute.' Thus. ir wo& nor be possible 
for J.B. Smith to garnish Specialist Broan's military pay. Smith 
would. however, be able t o  attach or garnish Brown's off-dut!. xiages 
if he satisfied the statutory grounds for attachment and Brown's in- 
come exceeded the statutory exemption. Hou crer ,  Brown's aeekl!- 
income would be less than S I 2 0  times the number of ueeks m nhich 
wages are due at the time of any attachment. Thus. garnishment of 
wages wmuld not be a viable prejudgment remedy for J.B. Smith. 

C. T H E  SECURED CREDITOR-SELF-HELP REPOSSESSIOS 

1 .  Hypotheticd Cowrumer-Soldier Care 
.Ann? sergeant Robert Jones had been stationed at Fort \ l a d e ,  

Maryland, far two years. He commured to his job from Baltimore. 
a distance of about twenty miles. Having recently experienced dif- 
ficulty with his 1962 \-olkswagen. he decided to trade it for a 1970 
hu& Imerica.  Air. John Tower of City Austin. Inc., offered him 
S100.00 far his trade-in, and a nmery-day warranty on all parrs and 
labor on the 1970 Austin America. The  list price of the Austin 
America was bl200.00. Jones a p e d  to pay $200.00 down and fi- 
nance the remaining 5900.00. The  financing w a s  approved. and 
Jones s p e d  both the purchase contract and a security agreement. 

XYages to be paid from public funds are not 
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Trio \r-eeks Imr, Sergeant Jones received a letter not l f rme h 
tha t  Ilaryland Xarional Bank had  purchased his conmct  \i& C 
i u s t m .  Inc. and that a l l  h a  pavmcnrr should be made  to them. 

Ten  weeks after his purchase. Jones n as driiino lhonie f r o m  Fort 
.\leade a hen rhe A o s r m  .\meria deielaped an eigine knock T h e  
falluirine morning Seraeanr Jones =as unable to m r t  the c11 He 
called rha dealer. renu;ided him of the existing varrantv.  and re- 
quested rhar the ~Aiusrm be repalred. The cdr \vas subsequently 
picked up b>- thc dealer and several days later Sergeant Jones i i a r  

nnrified thar  h a  car \ i d s  repaired. 
For s e i e r a l  d a y  the h u m n  functioned normally. bur w r h  ml! 

ten da!-s remaining on t h e  \i arranry, the auromnbile experienced 
periodic engine pover  iailures. Jones made repeared requests ro the 
dealer that the au ramobh  be picked up and repaired. IVhen his re- 
quests were p o r e d .  Jones obrained repair e r rmares  f r o m  several 
i n ~ r c e i  thar indicated the .Austin America needed a new engine, a 
n e n  engine would cost S i i O . 0 0  

Three days before the \I arrant>- was co expire, Jones succeeded m 
reachinp the m n e r  of the  dealership bv telephone Sergeant Jones 
rold rhe oxne r  that unless the .Austin was picked up and  repaired 
he \+anted both hls X~olkinagen and hjs money returned. T h e  mvner  
promised to consider this demand. 

One day after the n ~ i r a n r )  expired, Janei recen ed a call Infomi-  
m q  Ihim char rhe aura had been repaired once and thar Cnv .\uinn 
\<s no loneer liable because rhe \iarraiitv had e y r e d  Jon& replied 
that he would discontinue p a p e n r s  and demanded 111 excess .if 

For the three months fullourno this erchanae loner failed t o  make 
hjs manthli. payment. .\iLer rh'e Bank had %e repeared calls t,) 
Jones and his campan!- commander. Sergeant Jomea paid niii of the 
three months pair due  pay ien t i  He also promised to fully update 
his pa!-menrs iiirhin thin>- d q s .  T h e  ne\[ mnrnmg Sergeaiir Jones 
discorered char rhe 19-0 . iu i rm .iinerica had been removed f r o m  
his drn ems>-. 

\laryland Sarlonal  Bank sent a terrified letrer to  Jones acknaa-l- 
edemv repnsscssm of rhe husrm statinq rhar a publlc sale of the 
i u k % b i l e  a i i u l d  take p lace  and informFng him thar hi. had a right 
[o rcdeenl the automobde prior w rhe  sale.  The letter also included 
rhc dare o i  the public sale Jones lacked rufficienr cash I D  e i ther  at-  
tend rhe sale or redeem rhe automobile. 
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hfter the sale had taken place, the Bank sent anorher letter to Jones 
~nforming him of the sale price, and claiming a deficiency of 5150.00. 
A n  attached sheet contained an itemized accounting of the calcula- 
[ions used in determining the deficiency. 

Ciry Ausrin. Inc., in the interim. had filed a petition in bankruprc!. 

2. W h o  i i  Srctued Creditor.? 
"1 'secured parr?' and a 'debror.' by enrering into a ' s e c u r q  

agreement' create a 'secunry interest' in 'collareral.' I '  \\-hen a 
business creditor and a consumer execute a securitv aoreernenr pur- 
suant co the requirements of the Uniform Com&r&l Code. rhe 
business creditor becomes a secured party thus enrirled t o  cerrain 
remedies unavailable to an ordinary creditor. There remedies. de- 
signed CD alleviate the delays and c&ts of collecting a judgmenr. may 
be invoked wrhour resort to judicial process. The!- are. in effect. 
preludgmenr nonpdicial pririleges for debt sarisfaction. 

TT'hen the business creditor determines that the consumer has rio- 
lared one or more of rhe defaulr proririons a1 the security agree- 
menr. he may repossess rhe properr? in u hich he has a securirv in- 
terest. T o  sarisfr his claim. the burinerr crediror mi ret& the 
property. or he ma>- sell it at a public or private auction. lf he sells 
the properr!- and rhe proceeds 01 rhe sale fail  to sarisf? his claim. rhe 
creditor ma!- proceed to ludgment for the deficiency,e. 

3 .  T1-e Securit? Agreement '  Defmit Pi-otinonr 
The default proraions conrained in the securny agreement are 

i i t a l l ?  important t o  both the business creditor and the consumer. 
T h e  absence of a starurory definirm of "delault." coupled mirh a 
srarurory provision that the security agreement is "efiecrive accord- 
ing to its terms be ta  e m  rhe parties." I ~ S U ~ I S  m comprehensive default 
provisions. T>-pical prorisions contained in a security agreement fall 
into f o u r  categories ( 1 )  nonperformance ( 2 )  inabilir!- t o  perform 
i 3 )  mmepresentarion and (4 )  mecu~i ty .us  

Sonperformance IS the failure 01 rhe debtor IO pa? any ablication 
when I[ 1s due or to perform any other obligation in rhe se&rit!- 
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agreement." 1nabdit)- to perform generall!- arise5 v hen t h e  debrur 
dies or becomes msalrent." \liirepresentatmn encompawer materi- 
ally false statements made b!- a debror thar induce a business creditor 
to errend credit." T h e  occurrence of an eient ,  tha t  which causes the 
business creditor io believe that future payments or performance E 
impaired is the basis for the mecui i t i -  prorsmn.'z 

Thus. a v ide  ranety of actiriry.'other than nonpayment. m a  
constitute a default. 

able \iarj-land Sat ional  Bank to accept two of the three overdue 
payments hithour waiving the default resulting from an) of the m e r -  
due pa! ments or in the alternative, to wl.ai\-e tmo of the orerdue pay- 
ment defaults upon receipt of the amount  xvithout w a n q  the de- 
fau l t  created by t h e  remaining overdue payment 
.\ second. more significanr. \\amer provision is the waiver of de-  

fenses against an assignee. Essentially, the debtor agrees not to as- 
sert a g m s r  the assignee of rhe secured creditors' riihts. any rights 
or defenses he may hare against the secured creditor. Thus. in the 
h!-porhencal case, Sergeant Jones ma>- h a l e  affirmatne defenses 01 
riehti againsr Cirv .kurrm, Inc.. but he  cannot raise them against t h e  
assirnee. \ l a rdand  Sanona l  Bank. The  Unifomi Commercial Code 
ackkukdge ;  this r j p e  of agreement unless other statutory 01 de- 
cisional l a v  of a pnsdicimn proscribes rhem.'l .\ further Im,itatiun 
is imposed. the assignee must take the assignmeni for "Talue." m 
"rood faith," and "Ynihout notice of a claim 01 defense." JVhile 
&cere limitations suggest a variety of litigable mucs, the clause mould 
hare ritality m man!- iursdictmnr.'5 
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J, Anaiysir: The Conmmer-Soldier's Rightr in the Hypothetical Case 

After considering the default and va i r e r  provisions af a security 
agreement, one might wonder whether the consumer in a secured 
transaction has any rights. ?. description of the armosphere in which 
most consumer secured transactions take place adds t o  this inquiry: 

It i s  not miy fhar the pmie i  do not deal on an economic parir). neither 
do they mdmuily meet on 1 level of social equality. Zloreorer the con- 
sumer doer not appear m be m the s m i t i o n  of buying inythmg. . . . 
Rather he appears t o  be axking for iomerhing and. d his ~equerr 13 granted. 
neither t h e  ecanomlc nor mcial simirim 13 prop~tnous far completion af ?he 
trllnilCflOn.71 

In our hypothetical case, Sergeant Jones must men a valid defense 
to the default of nonpayment to regain his lus t in  or to recover his 
monetary losses. The  L-nifarm Commercial Code prorides for the 
rerocation of an  acceptance of goods by a consumer m s~tuations 
similar to those m Sereeant Jones' case." T h e  automobile must have 
been nonconforming and the nonconformity must have substantially 
impaired the value of the auto to the buyer. The  defective engine in 
Jones' Austin would appear to satisfv both of these requirements. 
Further. discmerr of the nonconforhirv vas imposnble without a 
mechanic's examination. Finally. Jones' & m e m o o n s  uirh the own- 
er of Ciry Austin, Inc. indicate that he revoked wirhin a reasonable 
time, giving timely notice to  the dealer. Thus, Jones appear, to hare  
made a proper rerocation. 

In addition to  his re\-ocatiun of acceptance. Jones has a cause of 
anion f a r  breach of warranty against Ciry Austin, Inc..' If C m  
Austin, Inc., was the plaintiff, j m s  could show he was n o r m  default 
since the CodeTe entitles him to deduct the amount of m o n e t q  dam- 
ages from the amounts due under the contract. Thus. if City Austin 
has repossessed his automobile. Jones could hare shown that he was 
not in default and recovered damages. 

However, City lusrm, being insolvent. is not involved in the 
action bv their assignee, Marvland 1-ational Bank. Sergeant Jones 
must be'able to assert his defenses against the bank in order to pre- 
rail. In many jurisdictions, awaiver of defense clause m the securiry 
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agreement II ould foreclose Jones from raiiine his dcfenic, and clam\ 
.Auxin In an m i o n  broughr by ;he a s s p e e  bank ior  the 

consumer Jones. 

D. REPLEVIS-ICDICIAL REPGSSESS1O.V 
a t  cniiimon I a n  w a s  a suiiinidrv procedure IO recover 

ngfully taken Graduall!., ai co ike rc i a l  transactions in- 
number. rhe scope a i  the  writ eypanded and I t  erolred 
d!- used to  recover rhe possession of personal propert! ro 

\I hich one had a nghr of mimediate possession." Conditional , e n -  
d o n  t h e  holders o i  rerail i n m l l n x n r  ~ o n t r a ~ t s .  ~ O S T  oi ren reiorred 
to rhc use of r e p l m ~ n  Their  contracts typmlly resened d e  ~n 

t h a t  t h e  dciendanr u n p r l y  deramed the properr)-.e" 

rhc > 
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The  bond requirement offered a wronged consumer some protec- 
tion, but the degree of protection depended an the conditions con- 
tained in the bond p r e n  by  the plaintiff. ilaryland bonds were con- 
ditioned on successful prosecution of the action, on the return of the 
goods by the plaintiff if so required by the judgment, and on the 
satisfaction of an adverse pdgment.8' 

A defendant could also file a motion for return of the replevied 
property. If the motion war granted, the property would be re- 
turned after the defendant had been given a b o d a s  

By requiring notice and hearing prior to the seizure of properry 
by replevin. the decision in Fumtei Y. Shr&zBg significantly changed 
the character of the ancient writ. Maryland, for example, esrabliahed 
a new procedure directing the clerk of the court to  issue a show 
cause order to the defendant immediately after a replevin action is 
initiated by  the plaintiff .go The  defendant is given a minimum of 
seven dam prior to a hearing to  determine whether or not the prop- 
erty shohd be returned to the plaintiff. T h e  writ will isme and the 
property be seized if the court at the hearing determines there is a 
reasonable probability that the plaintiff is entitled to  immediate pos- 
session of the property." 

E.  STATUTORY L1EN.F 
1. Comnon Law Origini 

The  common I a n  recognized particular liens in favor of two 
cl~sscs a i  perrons. ( 1 )  those persons bound by law to serve the 
pubhc-innkeepers, carriers and warehousemen, and ( 2 )  those per- 
sons who. by their labor and skill, enhanced the d u e  of goods en- 
trusted to  them-artisans, mechanics and laborers?' The  lien can- 
sisted of the privilege of detaining or holding the possession of par- 
ticular property of a debtor as security for a debt, or of detaining the 
property until the reasonable charges for labor mere paid." In 
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neither case doer t h c  credirar h a l e  a possessor!- lien (m clw genernl 
.issets of rhe debror. 

In many states.  rhese coniinoii ldii l i e n s  1 1 3 ~  been modified b! 
iegirlarire enactment. The statutor! innkeeper."' gnrageman.'o and 
warehousemanq- liens arc of cuirenr m e r e s t  because they are r h p  
resulr of i r e q u c m  marketplace consiirn~r rraniactions. 

2 Tbe ln i ikeeper  Lien 

of repiexin. If rhe rrarure permm rhe  i d l e  of rhe goods-in \larvland. 
for cxampie. if  the debt is due far  fifteen dayslrhe gues t  mdsr act 
immediately or  risk rhe lais of such p o d s  

3 .  The G,n,?pmz ,md li'orriioiiienm Linii 

oi a i f n c n  da 
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subjected to thc lien has several statiton, remedies.1o1 If he disputes 
the amount of the charge clamed, he mi!- file suit against the garage- 
man. .llternarirely. the debtor n d l  obtain the righr to  immediate 
repossession if he gnes a double-xalue bund. These statutory rem- 
edies are time consuming and costly for the consumer imohed  in 
such a dispute. It seems to be fair t o  say the remedies discrimmare 
m favor af consumers in higher income brackets. It 1s also realistic 
to conclude that. regardless of the remedy used. the consumer udl 
be deprived of the UEC and possession of his automobile for some 
period of rime. The only action available to secure immediate re- 
lease of the automobile is immediate payment of the disputed charge 
by the consumer. 

T h e  uarehouseman's lien,"' noa  codified in the Uniform Com- 
mercial Code, is limited to the usual charges incident to a storage 
transactlan.'Os In a default situation. the hen is enforceable by a pub- 
ILC or private commercially reasonable sale of the goods after notice 
to the debtor, The bailor-debtor may pa!- the amount claimed by  
the warehouseman at any time pnor to a sale and regain posesrion 
of his goods. Orher remedies arailable to the debtor are actions 
against the aarehouseman for failure ro complv nirh rhe statutory 
sale requirements or far coniersion of rhe Thus. rhere wiil 
be a denial of reposessmn to rhe debtor ofhis goods for some period 
of time unless he pays rhe amount claimed. 

4. Creditor Beizef t i  

Several common benefits accrue to credirors who are entitled to 
assert staimon, liens. Firsr, they are permitted to  summarilv seize 
or retain propert>- ov,ned by rhe debtor. Second, the!- are entitled 
to satisfy the debt bv selling the seized or retained propertv. Third. 
both the seizure or 'rerenti& and the sale of rhe properti- may be 
effected without resort to  ludicid process. Fourrh. if the& is a de- 
pute between the crediror-lienor and the consumer, the burden to 
inxiate judicial proceedings 1s an the consumer. Thus, the legal 
vmdicatmn of wrongful actions perpetrated against the creditor is 
m i f t  and sure .  and, nndicarian of the creditor's urongful acts 
againir the consumer 1s slou. cartl>- and unsure. 
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IV. COSSTITCTIOS.lL CH.4LLESGES T O  
PREJL'DG\IE\-T h L T E R N T I V E S  

A GARTISNIIEST 1 5  DISPCTED DEFACLTS.  
T H E  SXIAD.4CH CASE 

In S m ~ d a c h  i. Fainti? F h m c e  Corporation of B q  Viei..'"j Famd!- 
Finance mstiruted a garnahmenr amon  against Christine Sniadach 
and her emplo)-er. The complaint alleged a claim o i  $4?0.00 on a 
promissory note executed by Smladach. 15 isconsin procedure per- 
mirred rhe clerk of rhe c o u i t o  issue a summons upon the request a i  
rhe claiming-creditor's atrorne!-. S e n  ice of the summons on the 
garnishee-emploi er b\- the requesring parrv s e ~  in morion a process 
;.hich froze one half bi rhe 363.18 in wag& owed to Sniadach. 

T h e  ,<ages remained frozen until there i i a s  a rrnl m the main suit 
and t h e  wage earner ~ r o n  an rhe merits. In rhe mrenrn, the w m e  
earner suffered 2 deprirarmn of rhe use and enpyment  of the frozzn 
a-aees. This deprirarion n i t h o u r  an opporrunirv ro be heard and to 
pr&enr any deiense. eien against fraud, w a s  the basis of Smadach's 
challenge io the ~~-1sconsm-garnishment procedure. 

1. Due Proceri P,-otecrm for  the Cre of I l o n e i  Wages 
A s  a legal concept. propert!- consiirs of the roralirr of the righrs 

and powers incident to some "thing." I t  is more than the "thine" 
itself. The  right tu  use and derire'eniovment-or profit-from ;he 
"thing" 1s properr!-.la8 The  concept that the isre of rhe "thing." 

" w r h m  rhe meaning of the due process clausc 
daci;, the Supreme cour t  recognized thar the 
ago / I ~ S  consc~ruoonallp prorecred p r o p e ~ j - .  

\lore significantly. however, rhe Court held that due process de- 
manded a lhearine prior LO the attachment of napes. even when t h e  
restrnion on us; is relam el!- brief and an e r e n r d  hearing is guar- 
anteed. 

T h e  Sniidaclq decision hurdled decades of prior decisions on pre- 
pdgment  ar rachment r  which eirher ignored rhe uie of properry as 
beme \ w h i n  t h e  pmrection of the fourreenrh amendmcnr.lo' or con- 

u s  9, 1E2!I 
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sidered irs remporary loss to be too inconsequential to  marranr con- 
sritutional prarecrian.lOg Thus. Sniadnch was the firsr Supreme Court 
decision ro indicate that increased consumer debtor protecrion vis-a- 
vis the business creditor was on the horizon. 

Seeminglr a sweeping consumer iictorv, the Courr'r holding, 
nanerheless,'musr be read with caution. In i929, the Court affirmed 
.IlcKn? Y. .llclnner,"' a state court decision that held that the depri- 
ranon of propertv caused bv  rbe attachment procedure was too in- 
consequential to b e  entitled i o  canstirutional prorecrian. In addiess- 
inq this general proposirmn. \Ir. ]usrice Douglas. author of the ma- 
jo&y opinion, created a specific exception: wages were "a special- 

f property presenting distinct problems in our economic 
He emphasized the hardship rhat a deprivation of i iages 

&Id work an a familv and the harsh consequences, e.& loss of jab, 
social stigma and so fbrth. which often fallow a garnishmenr ac- 

Thus, the Courr'r emphasis in Sniadach upon "hardship" and 
"harsh consequences'' leads one to  conclude that goods musr be ab- 
solute necessities of life in order to be within the purview af the due 
process clause. 

2.  Extraordbm) Sitiutions Juitifyiiig 

The  Court acknowledged rhar a summary procedure, such as that 
allowed for garnishmenr, would satsf!- due process requirements in 
eariaordlnarv situatmns. Ownbey li'. Ilorggin~."8 for example. re- 
jected a 19iO challenge to the summary attachment of a noniesi- 
dent's property. 8milar l r .  CofFn Rror. v found sum- 
mary executiOh aeainrr the property of the stockholders in an in- 
solvent bank to b; consriturianallv permissible. These situations in- 
volved affordinq special prorectidn ro a state or to the merest of a 
creditor, f a c r d  contexts nor present in Sniadich. Since Sniadach 
was a resident of \Vaconim sublecr ro in penonam jurisdiction, rhe 
Court required rhar a hearing be conducted prior to the attachment 
of the wager, any other starurary remedies available to  the debtor for 
interim relief frbm the seizure between the service of the ~ u m m ~ n s  

Sunmm y Procediire 
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and adjudication of the merirs of rhe i i i m  claiiii \I ere inadequate 
to satisfy due process requirements 

3.  F;riliii-e tu  Sprcrfj Hearing Reyirir e n m i t i  

@ne d m e s s m e  aspect of the Caurr's opinion ~n Sniiii.tc1. 1s I t?  
failure to specif- the dimensions of the requlred hearing. .A con- 
curring opinion suggests thar. at a minimum, the hearing must estab- 
lish t h e  probable validity of the underlving claim againsr t h e  alleged 
debtor. 

B FL E\ TES REPLEVI\ DlSPC T E D  D E F 4 L  LTS 
A\ D D L  E 

The  prciudgment replet in statutes of Florida and Pennsvli anla 
were before the United States Supreme Court in Fiinitei :,. S b e ~ i i i . ~ ~ ~  
In Fzrmms. the crediror sought to reposseis a s tme  and a stereo ihar 
were piirchried under a conditional sales contract. The  debror m a d e  

I r  the same txnc the replerm action X.IS initiated the crcdiror 
completed a form dacumenr.':' XYhen the document \T a i  f i led u i r h  
t h e  clerk of the Florida courr. the clerk m u e d  a u r i t  of replmm 
directme the iheriri ((1 seize rhe s m  e and the stereo. Challenemq t h e  
constitutionalit)- of the m t e  replevin srxute-allegcdl!- it  k h e d  
the due process clause of the fourteenth mendmenr-the crediror 
filed suit in federal dirtricr court. In iaciting a three-judge court's 
decision upholding the stamre's consritutmnalit~"' the Cnited Strrci 
Supreme Court held that in the absence of "estraordmarf clrcum- 

t h e  tcmporar!- deprirarion of the  use and the posieision of 
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the consumer goods is sufficient to consrimre a denial of due process 
guaranteed by the fourteenth amendment unless a judicial hearing is 
conducted prior to issuance of the writ of replevin. 

The  three dissenting judges in this four to three decision (Justices 
Povell and Rehnquist took no parr) reasoned that the three-judge 
court should not have heard the case since there were no bad faith 
actions alleged; any possible irreparable injury could hare been 
averted by allowng the state court t o  test the constitutional abjec- 
tion to the statute and, the pending state court proceeding demanded 
federal court abstention."' T h e  dissenters also felt that the majority 
p o r e d  the rights of the creditor uho ,  like the debtor, is entitled to 
protection of his property interests. Anyway, the dissenters pointed 
out, the decision allowed creditors LO insert a "wairer of rights" 
clmsc in the credit agreement. thus, negating the force of the ma- 
jonty opinion. 

1. Connmer Goodr and D?m Process Rightr 

the meaning of the due process clause. 
The  Fzrenter majority clarified what is consumer property within 

Z-o dovbr there mey be many gradations ~n the "~mporrance" or 'necesiir).'' 
of !arious consumer gmds .  Stoics could be compsred m t e l e i i i i m  sets. or 
beds could be compared to ciblei. Bur If 

due pmcess 13 t o  be applied w r h  object1 
fincrioni T h e  i'ourreenrh Amendment speaks of p~operr)" generally 111 

Thus, the m p r e s s m  created by Sniadscb.'22-only goods that were 
absolute necessities of life were constitutionall>- protected-was re- 
jected. 

I C ~ I F  afrar carefully determining ic xis neceiiirr and juirified by the ifante 
mrolied.  See, e .! ,  Phillips I. Cammiirioner of Internal Reienue, 281 US. 589 
11910, ( s e m r e  of property t o  Co l l eC f  the internal revenue ai t h e  Unired States), 
Cenrral Union Trvrr I. Garian. 25+ C S. 554 
economic d lwre r  of a bank fwlure) , E i m g  
U.S 594 (19191 (seizure IO protect the pub 
American Cold Storage t o .  ,. Chicago. 211 US. 306 (19081 (seizure TO prmecr 
the public from contimmared foods). The Court p o m i  our rhat, in addxion to 
"exrraordmar?" ~ i r ~ u m s i a n ~ e s .  specid s im~imni  may ieginmirel~ demand pmmpr 
artion T h e  example posited by tho Court 13 the I I ~ Y I U O ~  where the credlior 
maker a 'hoiiing of immediate danger rhaf n coniumer w d l  destroy m conceal 
drrpured goods. 

120 407 L S  8t 9'. 98. 
191 id. 1t 90. 
'22195 C S .  117 (1969) 

169 



66 MKITART LiB REVIEW 

2 The Dmmiioni of r k  rnte P,OCW ~ e , , , ~ ~ ~ ~  
t fe l t  t h a t  a judicial hcannp i ix r e p r e d  p n o r  
facr i  of Snia,ficl- and Fiievrei, both u p m o n ;  
e scope of t h e  hearing. A concurrmp opinion 
tha t  the hearing must Lie of suficien;scope to 
r a l i d x i  uf  the &br."? Hoaerer,  the malorit\ 
rncd rh require less than 2 full lhearmg. rtareh 

that the e ~ t e n t  2nd form o i  a lh~arine mav \ a n  u l t h  e x h  case. .A 

I s lam e task 
.in additional difficulri- w i h  thc Cnuit's decision IS t h x  due 

process is no[ afforded to  certain consomers v hen on l r  a p m i i l  
l i e m n n  1s conducred. For eyarnple. if the dehror has nti deieme IO 

replevk there is no need to distinguish b e r a e e n  the w p e  of hearing 
proiided Likenlie. ii a ~ ~ n s u i i i e r  can mi!- prole his defenses in the 
proccdural contcyt of a fu!! hearmg. he might be deprli ed of t h e  use 
m d  poeicssion of his properr? if A p,~ntz.d hearing is conducted 
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Thus, some consumers may not be afforded constitutional due 
process if only a partial hearing is conducted. Fuentei seems to re- 
quire a full hearing to de t e rmm severity of deprivation. to underline 
the basis for the debt, and to identify the complexitv of the issues 
involved before a determlnarion can be made as to m t k h e r  a partial 
or full prior hearing is required under the due process clause of the 
fourteenth amendment. 

Taken together, Sniadach and Fuwtes dictate that a full hearing 
be conducted prior to the seizure of property.'z' Current concern 
with effectire and efficient use of judicial resources supports such a 
conclusion. Far example, seizure after a partial hearing would, in 
most Instances, be followed by  a full hearing resulting in final ad- 
judication, while a full hearing prior to  seizure uau ld  result in only 
one adludication. 

Furrhermare, a full "preseizure" hearing supports both individual 
and societal mterests. Except in the most extraordmary cases. a seizure 
under writ of replerin prior to a full hearing serves no societal inter- 
est. A full prior hearing does not frustrate society's interest in as- 
suring that creditors are made "whole." Propert>- mill be seized and 
sold if the creditor prevails and the proceeds of that sale applied 
against the debt. Any deficiency must be adjudicated in a separate 
legal proceeding. Thus. the full preseizure hearing completely pro- 
tects the debior's constitutional rights, rirzhts which society also has 
an interest m protecting. Therefore. ;he full preseizure hearing 
which precedes the judgment protects both the debtor and creditor 
interests and is detrimental to neither. 

1.  Contractual li'iver of  Due Process Rights 
Justice \Thite in his concurring opinion in Fuenter12S was incisire 

when he obsened that insertion of a a-airer provision in a credit in- 
strument uould do ama!- with the nght to a preseizure hearing. The  
point Jusrice \ T h m  made w a s  completely ignored by the m a p m y ,  
a point which might well fall uithin the ambit of the wel l  settled 
doctrine that constitutional rights may be waived and that such a 
waiver may be effective in both criminal and ciiil cases.'ze \That 
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2 .  Sigiiipcant Sr.7te 171;wi;eiunii 

Prepdgment seizure may take four forms. €irsr. state officials ma) 
he inralied. rhe factual situation in Siiiadich and Fuearer,'~' second, 
a state statute may pro! ide horh the right and procedure under whicli 
a seizure is made,'ds third. a statutory proiision may predicate the 
repossession pro! isions of rhe creditor-debtor and 
fourth. the crediror-debtor agreement may be unaffected by an? 
state statute. Stare iniolvement ma>- he easily asserted in the first 
instance, and. conrersely. easily dirreoarded in the fourth. In the 
former. the i ra te  official'; action is cleasy "under calor of stare l a w "  
and the state mrolrement 1s sufficienr to  call into play the due process 
requirements of the fourteenrh amendment-no rr& shall take any 
action which shall deprive the indiridual of property without due 
process of the law. The  fourth form E a private agreement inde- 
pendent of any state mi-olvement. Therefore, the federal court 
nould lack jurisdiction under either the Ciril Rights Act of 1871 or 
the general lurisdiction statute and the fourteenth amendmenr u o d d  
be inapplicable to preheanne seizures of consumer p o d s .  

a. Forin Ti.0 
In Kliiii i..  ones,'.'' the court considered the gray area of 

form two in rhe con tea  of a challenge to  California's innkeeper 
lien l a w  Finding jurisdiction under the Civil Rights ;\a of 18'1. 
the court squarel!- addressed one troublesome jurisdictional is- 
sue \vas there sufficienr state action to  fall within the "under color 
of state law" requirement of the Act: The  Klim court found that 
the innkeeper lien statute not only outlined the applicable condirians 
for imposition of such a lien. bur also derogates from an innkeeper's 
common law liahilitv for  certain tortious acts. and thus w a s  the sole 
authority under ah ich  t h e  mnkeeper ma>- impose a lien an the plain- 
t i f f s  personal effects. '' ~Asiertion of rhe lien w a s  not merely priiare 
acrion w r h m  a state polic!- hut rather action encooraged and made 
possible hv evplicit state authorization. This 7x3s sufficient state dC- 
r i m  for {uriidicrional purposes. 

The  other obstacle in assuming lumdiction. that the Civil Rights 
Act of 18'1 applies only to "personal rights" and not to "properry 
rights." i i a s  put t o  rest in L j n c h  :'. Hoziie/?old Fbiance Cor.poraa~iov. 
where rhe Court stated. 
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T h e  ushr 10 enlo? proper 
the ri ihr to speak or rhr 
a h a r h r r  t h e  ' p m p r r n  ~n ~ Y P I ~ I O "  be a rielfrre chick.  a homc. or a 

~ 

wmg5 aCCo""l:38 

h. F o r m  Tinee-Soiiobi~ioni Srote lar.ol;.enmt: Self-Heip Re- 

T h e  private secuntj- agreement-the other unclear form of action 
-as scc against a codked  backdrop of Sections 9-50] and 9-504 of 
the Uniform Commercial Code, is more difficult to classif)- as state 
action. A d i 7 m  i. t g l e ) " "  and Ollei. e .  E m k  of .4?ue72c,?"' Illustrate 
h o a  the derermination of significant state action. and hence pnsd ic -  
tional issue, xaried w t h m  tuo California Districts. Both cases in- 
voked self-help repossession of auramobiles pursuant to signed se- 
CUIIEY agreements that essentiallv mirrored Section 9-503 of the 
Caliibrnia UCC.'" In 4doia7ns. th; court decided that the UCC pro- 
nsions had a significant inipacr upon rhe ostensibly private agree- 
ment.'i3 For this court. rhe agreement. since the Code sections enun- 
ciared state polic)--merelv embodied that policy and this finding 
was sufficient under the r i le  in Reitmnm I' . I f u l & P  to he "under 
color of state l a a  . ' I  145 

In contrast, the court  in Oiler iound char it did nor have prisdlc- 
tion under the Ciid Rights Act of 1871.1*e Srartine with the premlse 
that  the  "state dcLion'' requirement 1s seldom met i r t he  actmn falls to 
directlv mrolve a stare officer. the court listed the facrual situatmns 
vhich'have compelled an extension o i  lurisdictlan."' In  each In- 
S~RIICC, either a scare official v a s  acting In concert n n h  a prirare 
party, the state law compelled the action, or the poue r  exercised 
1x2s purely itatutor>- and U E  nor derived from the common l a w  or 

porieiiioli O f  .4utomobile* 

OUII held that  e Cilifarnia c o w  
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contractual origin."' Since the securiry agreement in Ofier made 
no reference t c t h e  Cniform Commercial Code, the court concluded 
that the repossession mas based on judicially sanctioned contractual 
rights that existed prior to enactment of the In distinguish- 
ing Adam,  the court firmly stared that any reliance upon Reitinan 
m resolving the jurisdictional question was misplaced, the racial dis- 
crimination in Reizmm presented a compelling factual situation to 
uhich the Civil Rights Acr was particularly intended to apply.1ao 

This issue, whether or not self-help repossession under Section 
9-303 is under "color of state law," has spearheaded the lively battle 
betu een consumers and the automobile financing industry. Self-help 
repossession is used almost exclusively- to repossess automobiles. T o  
aioid committing a breach of the peace. most creditors seeking to  
repossess household goods resort to judicial repossession,'31 Ap- 
proximately ten federal disrricr courts. erenly split in their opimons. 
hare considered the I S S U ~ . ~ ~ ~  

T h e  Court of Appeals for the Ninth Clrcun may hare fore- 
shadowed the conclusion to the C C C  self-help repossession debate 
when it reversed the district court in Adamr.'s3 Concludine that 
self-help repassession was not conduct taken under "color or state 
law." the coun emphasized that the test is "significant state involve- 
ment." Reitman, the court said, invoked far greater state participa- 
tion in the challenged conduct than the self-help repossession cases. 
Since the California constitutional amendment mas intended to au- 
thorize thar which had previously been expressly prohibited, Adams 
could be distinguished; it merely codified exsting I a n  and did not 
reverse any preriouslv enacted statutes. 

T h e  validity of th& argument is questionable. Enactment of Sec- 
tions 9-501 and 9-504 of the C C C  did more than codify existing 
common law in some jurisdictions. The  common lax- permitted an 
entry onto premises withour legal process only if the entry w a s  pur- 
suant to a private contractual arrangement. Furthermore. reposses- 
sion by a conditional vendor was an action disaffirming the sale. Con- 
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sequently, the vendor w a s  estopped from maintaining an  action to 
recorer the unpaid price."* l h e  malorit!- opinion. as rhe dlsrent 
points out, seems to stdte a hare concIusmn. Other than pointing to 
a fac tua l  difference. rhe niaprity i d e d  to show horn the state was m- 
r o l i e d  to "a far greater degree" in Reirmm char m A d a m  

The  court enunciated a second reason in support of its finding o i  
no significant state mrolremenr. .I case inrolnng racial dscrmmina- 
tion should not be permitted to control prejudgment self-help re- 
possession and there w a s  no indication that  Iegalarne enactment a i  
the CCC mas intended to  nolate  due process. Additionall!-, the 
creditor remedies were based on well established economic grounds 
rather than on an intentional indirect circuinrention of constitutional 
rights, as iound in the racial discrimination cases. 

\T.hile the h - m h  Circuit's conclusion may be correct, their an- 
a l r t i c a l  approach is suspect. .A strong case can he inade that non- 
obvious state iniolienient may be sipif icmt state action only wirhm 
the context of racial discruninanon cases. 1 growing line of d e w  
smns. from Shelii ii. Kraenrerlsl to .Moose Lodge .Yo. 10- li. l m ~ ~ ' ~ ~  
support this propasman. R e i t n i n P  referred to  "invidious discrim- 
ination" in enunciating 2 rest for dererminina state ins olvement 
Sublectmg orher trpes o i  nonobrmus state mi(;liernent to the Reit- 
nm2 rarmnale would be the prelude t o  sublecting all private behailor 
tha t  conforms to s ta te  lm to  t h e  iourteenth amendment.15o 

If one accepts rhe premise that nonobrious state inioliement IS 
.'s~gnlficanr" scare inrolr einent only in racial discrimination cases. the 
Adnw case E reduced to andvsii under the conrentional state d c t m  
doctnne."' The  UCC self-lklp repossession provisions would nor 
conmtme "significanr" stare mvolvemenr, and rhere xvould be no 
federal pnsdiction under the Ciiil Rights Act  of 1871. 

The bauc docrrme of procedural due process set forth i n  
F t m t e P 0  has enjoyed \i iderpread applicaoon in the iederal district 
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C O U I I S . ' ~ ~  Additionally, in Mitchell u, W .  T .  Grant C O . , ' ~ ~  the Su- 
preme Court was confronted with a summary seizure procedure pe- 
culiar to Louisiana. IT. T. Granr argued that rhe procedure. uhile 
similar to replevin in appearance, WPE peculiar to the laws af that 
state. Counsel for Mitchell argued rhat Fumier was controlling, not- 
withstanding the peculiarity. The  Court had obvious laritude either 
to leare untouched, 01 severely cripple the Fuenrei rationale. The  
courr, houerer,  distinguished Mitchell and Fuenrer based upan the 
different statutory provisions under scrutiny. Finding the Louisiana 
sequestration standards constirurional, the court pointed our that: 
" [ a ]  bare conclusionary claim of au-nerrhip [does] nor suffice" un- 
der the statute; the requisire showing of cause "must be made to a 
judge"; and "judicial authorization" must be o b ~ a i n e d . ' ~ ~  Thus. un- 
like the procedure in Fuenter, there is judicial control throwhour 
rhe course of the procedure. In addition to .MitcilelI, rhe Cou; will 
be confronted with an appeal in the A d a m  case or a similar case in- 
volving rhe self-help repossession prmisions of rhe Uniform Com- 
mercial Code in its next term. 

The  advocacy of extension or rejection of rhe requiremenrr of 
Fuenter in summary seizure procedures other rhan replevin reveals 
rarher clearly drawn legal arguments. One argument, considered in 
the preceding secrion. focuses on the jurisdicrional requirement of 
significant state action. Secondly, advocates of rejection of Fuentei 
argue that the dacrnne is meaningless since consumers can. and %\ill, 
waive rheir rights especially m the security agreements of secured 
 transaction^.'^^ Finally. the subsrantire arguments focus on the valid- 
ity of the Fuentei assessment of due process in consumer cases in- 
volvmg, m particular, repossession of automabies. 

T h e  dissent in Firwrei suggests that the creditor interests were not 
assigned proper v eight in the due process dererminarmn.'e5 Pro- 
fessor James J .  IThite agrees. and supports rhe argument with em- 
pirical data.'B6 To Professor IYhite, the empirical eraluarion of due 
process balancing test reveals rhar rhe benefits t o  the individual when 
weighed against the public cosrs are mufficienr to  extend Fuentei - -  

le! E.#, Scott I. Diniker. 343 F. S u p ~  1272 ( S . D  111. 19721 (garnishment). 
Doriey V. Communir) Sror~r Gorp., 346 F. Supp. io3 ( E D  WE 1972) ( x e p l e \ m .  
h d i m i  7 Egleg. 338  F. Supp 614 (S.D Cal. 1972) (self-help repoiserim) 

lS* i 2  U S.L.\Y. 4671 (U.S. l ihv 13. 19741 
168 scr id. If 4676.1677 
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tu the automobile repossession The crude data arailable 
suggests that there  are infrequent repossessions from nondefaulrine 
debtors, the number of debtors having affirmative defenses creating 
a right to continued possesiion until final judgment IS small, and. the 
number of debtors who would assert these affirmative defenses is 
also Thus. the benefits to the debtor class from a preseizurc 
hearing are few in number. 

On rhe other hand the ddta reveals that the creditor in secured 
automobile loan cases relies on self-help repossession a l m o i r  ex- 
clusively, experiences a default in approximatel>- four percent of his 
outstanding loans, will nor experience debtors absconding with their 
auramobiles if ludicid repossession is required; will incur an  add)- 
t i m i l  cost of approxmmately S100-5?00 per auromobiles required to 
be pdicially repossessed; mill pass on these costs to the consumers. 
probably to the less credit-worthy ones, mill seek deficiency p d g -  
ments in virtually all cases, and. will be able to hare oreater access 
to t h e  automobile in judicial repossession. since a s h e d  1s often nor 
iub lect  to the KCC "breach of peace" limitanon on self-help repos- 
sessmn.'8@ In short, the cost to the creditor class and the consumer 
class ~ 1 1 1  rise sharply if judicial repossession IS required. 

Based upon a repossession rare of four percent of the rotal number 
of outstanding contracts in 1971. 24.1 million. Professor n h i t e  cal- 
culates a nationwide cox  of $111 million to eliminate self-help repos- 
s r s ~ i o n . ~ ~ ' ~  This is an arerage cost. per automobile credit contract. of 
about m dollars f36.00). How would this cost be passed an to the 
consumer: IYhile Professor IYhite'i figures are staggering in the 
q r e g a t e .  they appear rather nominal when rieued against all out- 
s k d k g  financing contracts. It seems unlikell- that the credit estab- 
lishments would adinst their loan procedures so as to eliminate certain 
CIISSCS of individuals now receiving loans. Regardless of aherher the 
credit industry in a qiren area coFered the increased cost b!- requir- 
ing a higher d o u n  Fayment or adjusting the interest rate upward if 
permissible under u&y l a a s ,  there should hare little effect on rhe 
consumer. The  cost i s  rirnpl!- not that great. 

Professor IVhlte fads to consider the due process benefits that inure 
to the mdmdual consumer whore properr\- is rublecred to a xtrong- 
ful  repossession. Alternatively. he fails to'coniider the impact upon 
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the individual deprived of his automobile in our society. Statistically, 
he seeks to demonstrate that a due process hearmg should not be 
afforded because the public cost is exorbitant and meritorious cases 
are almost nonexistent. If accented. this argument would have vital- 
ity in a myriad of due process cases ranging from welfare rights t o  
the rights af criminal defendants. 

distributed T h e  l o~ ica l  conclusion is in the opposite direction: 
costs reSuirlng from a requirement af d i e  process prior TO seizure a i  
automobiles are very small m campanson to the protection provided 
to individual debtors against wrongful seizures. 

1'. LEGAL ASSISTANCE T O  THE CONSUMER-SOLDIER 
A .  T R A D I T I O N A L  LEGAL ASSISTANCE 

In 1941, the progenitor of the modern legal assistance program was 
born. It resulted from recognition of the obvious. personal legal 
problems adversely affect the morale and efficiency of soldiers. Thus, 
legal assistance w'as, and is, an effort by  the Armed Forces to provide 
soldiers with the legal advice and assistance necessary for resolution 
of then personal legal problems."' 

1. The Scope of the Program 
T h e  scope af the traditional program has been limited from the 

outset. First, legal assistance is to be given only to the extent that 
military resources and facilities will Thus, the commitment 
t o  legal assistance is not a total commitment, Second, legal assistance 
is to be given only to individuals that satisfy certain requirements."8 
Third, the duties of a legal assistance attorney are narrowly defined. 
limiting the type of assmance he can provide a prospective client.174 

2.  Functionr of the Artomey 
The  legal assistance attorney has four functions or duties uith 

respect to a They are t o  interview. advise, assist and If 
necessary, refer clients to civilian attorneys. In February, 1971, The  
Judge Advocate General of the Army announced a policy change m 
the regulation governing duties of legal assistance attorneys: 

111 Army Reg S o .  608-10. pwn. I ( 2 8  April 1961) 
171ld.  
l i a  Id. at p m  5 .  
5Wld.st p i n 7  
3 7 5  I d .  et  pixi. 7 c .  

179 
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legrl dii l i f ince officer. in adhering IO these provxioni, IS i u rhonud to s g n  
l e m m  ~ r i ~ t e n  on behali of ha cllenr. to negorlare u n h  s d % e n r  pame5 
end to periorm 111 p m i e s m n d  iuncrmr. rhorr  01 scrual court  appearance 
d e 3 1  iurhorired ID do 30 b) The Judge Ad ioc i r r  General. ro I ~ C U I C  m 
appmpnsw I E I O I U I I U ~  of his CIIPOII' pmblem IT6 

A relariiely broad reading of this change seems t o  authorize legal 
assistance attorneys to provide complete professional services to  rheir 
clients. short of entering an appearance as counsel of record or 
actually appearing in court. This increased authorization should IC- 
duce the artoiney's need to refer cases to a civilian attorney. 

I Categories of Disputed Defwit Cirer 
Consumer cases involving disputed defaults. and the exercise of 

both creditor and debtor prejudgment alternarires, are l~kel!- 10 fall 
within one of three broad categories: ( 1 )  those in which a n a l ~ s x  of 
both the facts and  existing law i e ~ e a l s  clear legal righrs in the cred- 
itor ( 2 )  those in which analysis indicates the soldier-debtor has been 
aubjecred to wrongful action by a creditor and ( 3 )  those in xvhicli. 
because of existing factual and/or legal ISSUCS. the rights of the parries 
are not clearly delineated. .Although this approach is sommhat sim- 
plistic it 1s necessary to caregorire the consumer-soldier cases which 
may confront the legal assstance attorney m order to evaluate the 
legal assistance alternatives presently a, dilahle. 

4. Tertmg Progrmi A d e q u i c y  
The hypothetical situation set forth m Section III"'-a heavily in- 

debted .Arm!- Specialisr (SP/4) \ lorr i i  Brown made a credit pur- 
chase of an expensive guitar "package"-is a good example of a 
factual situation in which the creditor had clearlh- defined lemal rights 
Brown defaulred after making four monthly'payments rnd ;here 
were no indications that the "package" was defectire. Lihenisc. rhe 
signed instrument war not defectire. L-"der these facts, the l e p l  AS- 
siitance arrorney would probably not hare seen Specialist Brown 
until the n r i t  of artachment had been levied on rhe "package." Since 
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close analysis reveals a very strong creditor argument that the statu- 
tory requirements for commencement of the writ were satisfied, the 
legal assistance attorney must conclude that Specialist Brown has no 
affirmative defense to the "default" and has no grounds on which to 
move to quash the writ. Clearly, then, the role of the legal assistance 
attorney as adviser is adequate to amst Specialist Brown. 

Now. the attorney can provide an additional sewice. JVhat if 

Brown told the attorney he had erred, that he now had sufficient 
funds to pay the overdue payments and that he would be willmg to  
pay half of ;he remaining payments in rerum for a "second chance." 
The  full client legal S ~ I V L C ~  concept would dictate the legal assistance 
attorney attempt to persuade the plaintiff to withdraw his action and 
renegotiate the contract. Although renegotiation may seem unreal- 
istic m this facrual setting, the important point is the availability of 
an additional legal service to the consumer-soldier. 

Assume that the attachment procedure in the Brawn care, although 
scrupulously complied with, was of questionable constitutional ralid- 
iry. The  legal assistance atrorney could certainly exercise his ad- 
visory role, bur regardless of his assessment of the probabilities far 
S U C C ~ S S  in test Iitigatmn, he would be unable to represent the client- 
soldier in a judicial vindication of his constitutional rights. XVhether 
or not a legal assistance attorney should be able to appear in court 
is beyond the scope of this arr;cle."8 The  existing prohibition, at 
least with respect to federal test lxigarion. is probably desirable. The  
expense in time and resources simply does not permit such endeavors 
in a program functioning an already limited ICEOUTCCS. 

T h e  second type af consumer case rhe legal assistance attorney is 
likely to encounter, clear legal right in the consumer-soldier. is sus- 
ceptible of satisfactory resolution. The  service provided by the legal 
asswmce attorney may, however, be inadequate to solre the prob- 
lem. Advice and negotiation with the creditor may nor result in a 
settlement. This circumstance creates a more subtle issue: whether 
the restriction preventing the legal assistance attorney from resorting 
to lirigation compromises his negotiating leverage.17a I t  is unrealistic 
to believe that creditors and their attorneys are not, for the most 
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parr, aware of this resrricrion. Still another question is presented 
should an attorney attempt neganation when'he realizes that he is 
nor allowed to fuinish total legal services t o  his client. For instance, 
in a situation where arrempts to negotiate a settlement fail, the legal 
assistance attorney must refer his client to a civilian arrorney. -1 
variety of reasons suggesr that it might be important for one attorney 
to conrrol a case from rhe initial inremien through the final p d g -  
ment. The  rime and effort will literally be doubled if the case is ulti- 
mately referred to  a civilian arrarney. And time may be c m c i d  For 
example, if the creditor is financiallv insecure or the consumer- 
soldier is suffering a deprivation of an hutornobile he needs for trans- 
ponarion. Granting aurhority to negotiate with adverse parties. 
while withholding authority to initiate law- suits against the parries, 
seems to presenr additional problems with regard TO professional re- 
sponsibilities and client service. The  legal assistance attorney musr 
be extremely cau t io~s  in the use af his negotiating authority-. The  
soldier, however, IS not without recourse if the legal assistance ar- 
torney. after weighing the facts, makes a professional decision to 
immebiately advise the soldier to confer with a civilian attorney. 

\lore difficult is the case ~n which the facrual issues and/or legal 
issues are clearly disputable. Even without empirical data. one can 
conclude that the CPSCS most frequently confronting legal assistance 
arrorney-r will be contested. In the conrested care, the legal assistance 
attorney's negotiating leverage will be less than it would be if the 
case is favorable to the consumer-soldier. ldverse parties are aware 
of the restrictions upon the legal ass~stance attorney-'s UEC of litigation. 
In these instances, when there are real issues of liability present nego- 
tiation presents more serious questions. On the other hand, a referral 
may be difficult. Unless a recovery will be economicallv adequate. 
litigation 1s nor practical. lyithout litigarmn, there k littie chance of 
satisfactory resolution. Given this scenario. the conclusion would 
be that th; consumer-soldier could nor afford to pursue his claim by 
retaining a civilian This would appear to be the area into 
which most soldier cases fall-and alia the area in which the current 
legal assistance program most clearly fails. 

Perhaps one w a )  legal assistance attorneys may fill this raid is IO 
focus an the use of the small claims court in their pmdicrtani The  
typical small claims court war intended to be a forum for rindica- 
cion of claims mrolrmg small momtar!- amounrs without the plain- 
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tiff retaining an attorney. Xomally, complaints may be drawn in 
normal language; the procedure is informal and the ruler of evidence 
relaxed. And, the court fees range from $2.00 to $15.00.'81 There 
are several limitations an [he use of the small claims court  (1) max- 
imum dollar limits, $100.00 to $3,000.00, placed,an claims limit the 
jurisdiction of the court to cases of no greater value than the limit; 
( 2 )  collection of a judgment may be difficult; and ( I )  more often 
than not, the consumer will face an attorney representing his ad- 
v e r ~ a r y . ' ~ ~  The essentml point is that the small claims procedure may 
be used to fill an existing void in the legal assistance program. View- 
ing this brief sketch in the context of the authorized duties of the 
legal assistance attorney, either his "assistance" or "negotiation" 
functions would enable him to provide invaluable service to a con- 
sumer-soldier in a contested case. 

B .  T H E  ARZlED FORCES DISCIPLINARY 
C O N T R O L  BOARD 

Although differing in approach from the traditional legal service 
of advice, negotiation, and ln~gation, there is one alternative fre- 
quently overlooked by the legal assistance attorney. the "off-limits" 
sanction which may be imposed by an Armed Forces Disciplinary 
Control Board. By invoking this alternative an behalf of his client, 
the legal assistance attorney may create a iariety of desirable results. 
\There there has been misconduct bv a business creditor. actual or 
potential imposition of an '8aff-iimi;s" sanction may serve a pre- 
ventive law function and create the impetus far resolution of indi- 
vidual claims. 

1. Organmtion 
Exablirhment of l r m e d  Forces Disciplinary Control Boards IS an 

exercise of the military's authority to regulate the conduct of serwce 
members. Initially, this authority springs from Constitutional grants 
of authority to  [he Congress and to the President as Commander-in- 
Chief.1La Congressional authorizations empower the President to 
prescribe regulations necesaar)- t o  carry out his military functions. 
powers and duties,'8i as well as to prescribe regulations for governing 
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the Armed Forces.1E5 The Congress has also delegated power t o  the 
Secretary of Defense and Secretarl- of the Army to control their de- 
partments subjecr to the dliecrian af rhe Presidenr.''B Thus, the 
President and his subordinate department heads. are responsible for 
t h e  operation of the Armed Forces Coextensive w t h  this rerpon- 
sibilirl- IS their aurhority to further the health. morale. welfare and 
discipline of there Farces. Pursuant to this authority. the regulation 
crearing rhe Armed Forces Disciplinary Control Boards mas promul- 
gared 

A senior Armed Forces Disciplinary Control Baard (.AFDCB) 1s 

organized m each United States Army area.1B' The  First Immy. 
covering the north and central eastern states, provides an example of 
the geographical area n.ithin the jurisdiction of a single senior board. 
I\ Irhin-this jurisdiction. twelre local boards hare  been e ~ t a b l ~ r h e d . ' ~ ~  
The local boards are the backbone of rhe .IFDCB program. prorid- 
mg primary service 10 the individual milirarv mstallanons nirhm their 
prisdmions. The t u o  tier, senior-local board  structure provides 
f o r  a despnared commander-sponsor for  each board.18" In the First 
Armv area. the commanding general 1s t h e  sponsor to the senior 
board; and the commanding officer, Fort \ l a d e .  Varyland. 1s the 
sponsor for  the hlaryland-Delaware local 

Local boards recen e and consider reports from local commanders 
on conditions relating ro "improper disciplme. prastirurm. ienerea l  
diseases. liquor violations, drug abuse. disorder. d11cit ?ambling. un- 
fair commercial practices. and other undesirable conditions 3s the) 
applv to  s e n ~ c e  p e r ~ o n n e l . " ' ~ ~  These reports are the  sequel t o  un- 
iucc&sful attempts bv a local commander to  rectify an existing con- 
dman adversely affecting his soldiers. Ersenriall>-, t h e  commander 
desxes to  have a civilian esrablirhmenr placed "off-limits" to his 
soldiers. 

Procedurally. the local board musr afford the alleged responsible 
party n o r m .  an  opportunity for a hearing and a reasonable period of 
r m e  for  c ~ r e c t ~ ~ e  act1011 In t h e  evenr the party fails to rake the 
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appropriate corrective action, rhe board may recommend imposition 
of the "off-limits" sanction to the local commander-sponsor. The  
sanction may rhen be approved unless orher local commanders file 
objections. Sotice of rhe adverse action must be given IO the respon- 
sible parry.'83 

2 .  The Conmunder's Authority to  Further Morale and Discipline 
Imposition of the "off-limits" sanction raises legal issues as to the 

extent af the commander's authority to further morale and discipline, 
the rights of the responsible parry against whom rhe sanction is im- 
posed and rhe extent to which the off-post acrivities of a soldier may 
be restricted. 

Tu70 cases, Ainworth v. Barn Ballroom CO. '~ '  and Hmper Y .  

hare upheld "off-limits" sanctions imposed by insrallarian 
commanders. In Aim-uorth, a dance hall was placed off-limirs due 
to "unsarisfactory and immoral conditions." In Harper, a used 
car dealer was declared off-limirs far defrauding a soldier in rhe sale 
of an auromobk'8' T h e  decision in Aimworth, and perhaps im- 
plicirly the decision in Harper, was based on sovereign immunity. 
Both courts, howeier, strongly suggested that imposition of the sa& 
non was an acrion uithin rhe limits af lawfully delegared aurhonry. 
Further, they stared that the commander's judgment concerning the 
morale and discipline of his soldiers would be accorded great defer- 
ence. Extrapolating from these staremenrs, even assuming rejection 
of sovereign immunity, imposirion of rhe sanction would be upheld 
provided ir w a s  reasonably related IO furtherance of the morale and 
discipline of rhe unit 

3. Due Procerr f o i  the  Buriness Creditor 
The  plaintiff-businessmen in Absxor th  and Harper sought to en- 

join enforcement, alleging [hat the imposition af rhe sanction was a 
violarion of due process. If the decisions rest on sovereign immunity, 
judicial acrianr of this r>-pe are doomed to failure. On the arher 
hand. if a COUII focused an the proprier? of rhe exercise of rhe au- 
thoriry and deferred to the commander's conclusion that rhere was a 
nexus berueen the alleged condirion and the morale and disciplme 
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of his men, it seems apparent that the due process argumenr must fail 
Under the current regulation, a businessman is afforded not onlv 
notice and an opportunity to be heard, but he 1s also given an oppo;. 
tunity to correct the sxisting condition. Thus, the follawmg factors 
aeigh against any vmlatmn of due process argument. ( 1 )  the com- 
mander's authoriw e r ~ ~  i out  of the constitution ( 2 )  the commander's 
exercise of authoiii). is predicated on a procedure which exceeds rhe 
normal procedural due process requirements of notice and hearing 
and ( 3 )  rhe commander's decision is based on a condition which bears 
a reasonable relationship to the furtherance of the morale and disci- 
pline of his unit. 

4.  Rernictiiig Of-Port .4ctidtier of the Soldier 
The  issue of how far an indindual soldier's off-post activities may 

be restricted is likely to surface if ~o~rt-marcial  charges result fro& 
disobedience of an "off-limits" order. \Idirary COUIIS hare held that 
broad restrictmni on private activities may be illegal unless circum- 
srancu show a news between the restrictions and milita? 
Limiting the abihtr. of a soldier to do business a i r h  specified estab- 
lishments in the marketplace does not appear to violate any funda- 
mental riqht. Further, a restriction such as the  one in Hnpei, agamsr 
domg b&ness w t h  a specific dealer In no w a r  constitutes a broad 
prohibition against doing business in general. 1; consumer cases. rhe 
"off-limits" sanctions do not appear to unduly restrict the prii-ate 
actirities of soldiers. 

i. Tbe Potential Vaiire of  the "Of-Limit?' Sanction iii Co?~nimei 
C m r  

H ~ r p e r  illustrates rhe potential value of the '~uff-limits" sanction 
in consumer cases. Jones h a s  a used CAT deder doing business yvith 
soldiers starioned a t  Fort Sill, Oklahoma Representing an auto- 
mobile as ''neii.." he entered into a conditional sales contract w r h  
a vaung officer. The  officer made a down pavment of S900.00. Two 
a d s  afrcr the transicrion, the officer dac6e red  evidence rhar the 
auromobile mas "used" rather rhan " n e d  He arrempted to rescind 
the  cantracr bv rerurning rhe automobile 2nd demanding the return 
of ha down pal-ment. Jones refused and the matter w a s  referred 
ro a legal assimnce marney  a Forr Sill. Investloation supported r h e  
officer's conrentmn Derpire ruKpemans tha t ?  off -limits" recom- 
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mendations would be made, negotiations with the dealer were un- 
successful. Subsequently, the dealer was declared "off-limits." ' 08  In 
this instance, the record fails to reveal whether or not the officer was 
ever compensated. R'hde it was unlikely to happen during the pend- 
ency of the dealer's federal court challenge, one may conclude the 
officer WI ultimately compensated. ITithaut doubt, the "off-limits" 
sanction had a heavy impact on a dealer relying on military buai- 
ness. Corrective action by  the dealer would have alleviated his crisis. 
However, another positive result flowed from the occurrence. T h e  
officer had clearly been defrauded. T h e  "off-limits" sanction served 
a preventive purpose-the dealer was unable to  conduct business 
transactions with soldiers at Fort Sill, 

One caveat to the exercise of the "aff-lLnits" sanction is that it is 
an extraordinary action. Army policy requires that every attempt 
be made to  salve problems through normal community 
It should be uite apparent that use of t h i  sanction, whde perhaps 
drrectly benelcial to the unit, has attendant public relatmns implica- 
tions which could adversely affect both the individual unit and the 
Armed Forces in general. It is an example of the proverbial two- 
edged sword. 

C. ADDlTlONAL A L T E R N A T l V E S :  T H E  EXPA.VDED 
LEGAL ASSlSTANCE PROGRA ci 

In October, 1970, the Secretary of Defense directed the military 
services to initiate a pilot legal assistance program. The  program was 
to rest, in cooperating states, the concept of providing expanded legal 
serwccs to members of the armed services and their dependents who 
are unable to pay, without substantial hardship, a fee for personal 
legal services.2o' 

Consumer law problems, domestic relations. landlord-tenant dis- 
putes and criminal matters in the civilian courts are examples of the 
variety of cases qualifying under the program. Fee generating cases, 
for example. real estate transactions or personal injury suits, are auto- 
matically excludable.2°z 

In 1973, the Secretary of Defense directed that this pilot program, 
now operatinp in nineteen states, be made part of the traditional legal 
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assisrance program and continued on a permanenr basis."" Thus. legal 
assistance atrameys in these prirdictionr may provide t h e  mdlginr 
soldier a full legal service. 

The  capability of proiidmg a full legal se r i~ce .  to d u d e  neces- 
sary litleation. grearl? enhances the probabilitv that a cnnsumer- 
soldier i; a disputed default w l l  obram an equiable resdr .  Repre- 
sentation a t  Fzimrer preseizure h e x m g s  is clearly wthin the scope 
of the program. Depending on the local Ian.. there hearings may be 
required prior ro arrachm&.2" replei.in.20' r epossasm unde; rhe 
UCC.2uG distraint by a landlord,2o' or imposition of a staturory lien.ln' 

T h e  increased authurirv of rhe legal assistance attorney ro mitiare 
litigation should result 1; more settlements, espec~allr In instances 
where rhe consumer-soldier has a sound factual and legal p o s m n  a''s 

T h e  most significant limiratian of the program, t h e  indigency re- 
quirement, reveals i ts  most slgnlficanr defect It simply 1s nor ap- 
plicable ro most l e p l  assistance clients. For e~arnple, frdm February 
1. 1971 to  January 3 1 ,  1972, only 1.026 of the 13.60i clienir seen ar 
Forr I lonmouth i r e r e  w r h m  the financial requirement?" Conse- 
quently. legal assisrance arrorneyi are now m the position of pro\& 
m g  essenrially unequal aismance to  clients wirh similar cases. 

VI. coscLusIos 
A once dormant area of lau., prepdgmenr remedies, has been 

rhrust into judicial focus bv the consumer litioatmn In Sniidaci? and 
Fuezte i  Long rhouohr bv'rhe business warIdato be sacrosanct. both 
the ancienr and re& crediror prejudgment remedies are nai i  chal- 
lenged in courts and legislarures across rhe country Since rhe Snb- 
dicli decision the trend has been ro reaccess and modli!- creditor 
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remedies making them more favorable to the consumer. Judicial 
modification has focused an increased due process for the consumer. 
Legislative alterations range from repeal of the "self-help" repos- 
session provisions of the Uniform Commercial Code to alterations 
applicable in consumer cases, such as negating w a i ~ e r  of defenses 
clauses in security agreements. However, the current judicial barom- 
eter seems to point to cloudy skies far the consumer. The  ninth cu- 
cult, in the A d a m  case, may have abruptly terminated the battle of 
the automobde by upholding self-help repossessions. The  Supreme 
Court reaffirmed the vitality of the Fuenter decision in W .  T. Grant 
Co. It seems reasonably certain that Fuenter will not be extended in 
the future.21' Courts will conclude that an extension of Fuentei will 
require redefining the concept of state action in such a manner as t o  
open a floodgate of federal litigation on every conceivable trans- 
action effected by state laws and regulations. Clearly, the courts are 
unlikely to expand the jurisdiction of the federal courts m consumer 

As consumers, soldiers are beneficiaries of the changer in prqudg- 
ment actions by business creditors. Legal assistance attorneys, al-  
though restricted from pursuing litigation in most instances, can ef- 
fectively provide the legal services requued by the consumer-soldier. 
In most cases, the restriction on litigation can be overcome by ef- 
fective use of negotiations, small claims courts. and the off-limits 
sanction. 

cases. 
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RECENT DEVELOPMENT 

U N I T E D  S T A T E S  U. N E L O M S ,  48 C.M.R. 702 
(ACMR 1974) A SURVEY OF ITS 

POTERTIAL IMPACT UPON ON-POST 
VEHICULAR INSPECTIONS* 

Petitioner was a passenger in a privately owned motor vehicle that 
was stopped by a roadblock establlshed b i  the Provost Ilarshal's Of. 
fice within the Fort Benning Military Reservation at the intersection 
of two roads. \Idirary police personnel conducting the roadblock 
consisted of two teams. The  first, handling traffic, selected every 
fifth vehicle far submssion to a roadside check. The  second, com- 
prised of an officer-in-charge. a noncommissioned officer (NCO) 
dog handler with a specially trained marihuana detecting dag, and a 
second SCO, would customarily require the occupants of the se- 
lected vehicles to exit them leaving the doors ajar. The  dag handler 
would then lead the dog around the autamobde and, in the event the 
dog alerted, rhe second NCO would search the auto as well as its 
farmer occupants. T h e  entire procedure was conducted under the 
a e p  of a purported general delegation .of authority from the Fort 
Benning Commander to his Provasr Marshal tu conduct security 
inspecnons within the rmervation. 

Following this procedure, the S C O  dog handler "worked" his 
dog around the petitioner's vehicle. ]Then it alerted at the right 
passenger door the OIC gave the second NCO permission to search 
the automobile. After discovery of what appeared to be marihuana 
on the floor of the passenger side, petitioner was required t o  empty 
the contents of his pockets on the trunk of the car and in doing so 
prodpced two packages containing heroin. H e  was subsequently 
convicted by a specia! court-martial of wrongful possession of heroin 
in violation of Article 114 of the Uniform Code of \Illnary Justice. 

O n  appeal, the conviction w a s  set aside and the case dismissed by 
the Army Court a i  ,ililirary Renew, which held that insofar as the 
purportid blanket delecanon of command authority t o  search ve- 
hicles was cunstitutionah excessive, the actions af the military police 
were supportable only by the legirimare scope of their authoricy to 

* T h e  opinions end cmciusmni presented herein  re rhore oi the author m d  
do mi necerianly reprerinr the v i e w  of T h e  Judge .!.dvocace Generd'r % h o d  01 
m y  orher gorarnmenral q m c y  
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stop a rehicle on a military reservation for safety purpacei and to 
make incidenral inquiries 'Smce the requirement to k a l e  the i-e- 
hick's doors ajar exceeded the scope of this h i r e d  purpose, it v a s  
riolarii c u i  the fourth amendment. Furthermore. the court held ihar 
such an intrusion could not be supported by an "implied consent" 
theor!-.' 

Al though the urilitv 01 this case as precedent 1s reduced bv rhe 
court's threshold dere;mination that the m i l i t q  police were n& the 
legitmare recipients of a quasi-magisterial authority? its anal>sis en- 
compassed three discrete issues relating to rhe emplavmenr of gare 
searches and intra-installarion checkpoints as secun<v devices. In 
connection with its narrow holdme. it considered the &legabilirv of 
command aurhoiity to initiate su& measi~rer. and  the use of a fon- 
sent rationale to ps t l f>-  them In addition. i t  reflected upon the 
dpamism of a "military necessity" theory as a legitimizing vehicle. 
Since the court's comments on each a i  these questions mill lhaie a 
rubitanrial impact upon the d i d i t y  of similar prospective measures. 
they merit some analysis from rhe perspective of earlier judicial as- 
sertions. 

\ h l~ ta ry  appellate tribunals have 10nq recognmd a commander's 
aurhoriry to conduct "administrative ii%pectioni" or inrenrories of 
the personal liiing areas of personnel wrhm Ihs command. Such 
mtrus~ons uithin areas eenerallv protected bv rhe fourth amendment 
are U S U I I I V  justified on-rhe gr&d thar. xithin the militar>- contest. 
rhev are ;easanablv necessarr to assure rhe welfare. morale. safer!- 
a n d  combat readiness of the "nit.3 

\ lore  recently, this rationale has been extended ro p c i f > -  various 
command-inmared adminisriative measures desiened to interdict or 
intercept narcotics traffic on military insra~iatio;ls. I" ~-7iired .%.iter 

Gaddb the ~ l r m v  Court of \ M t &  Reiiew daced  its imDrimatUr 
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upon gate searches in a combat zone. Relying an the inspection cases, 
it reasoned that, at least in Vietnam, gate searches were similarly a 
legitimate device for assuring the security and fitness of a command.6 
In a second case arising in the Vietnam context, Umted Stater v. 
Poundstone; an installation commander directed that all vehicles and 
personnel entering the Phu Lo, basecamp be stopped and inspected 
as a means of combating the dual problems of unsafe vehicles and 
drug abuse. The  accused, a passenger in a truck entering this camp, 
v'aa ordered to submit to a personal search. H e  fled into the camp, 
was apprehended, and found to be in possession of ten rials of herom. 
In sustaining his subsequent conviction for wrongful possession of 
heroin, the two concurring judges of the Court of Xlilitaiy Appeals 
agreed that an installation commander possesses the inherent author- 
ity to take reasonable intrurire measures In executing his respanabil- 
~ t y  for assuring the security af his command. Under the circum- 
stances, the search of military vehicles and personnel entering a mdi- 
twy compound was eminently reasonable. The  issue of reasonable- 
ness was injected in a second way by  Judge Quinn. Citing l'nited 
Stater v ,  Biruell; he opined in an alternati\w resolution that such 
gowernmem action ir pmmirsible chez it ir 0 crucial part of I? regala- 
tory  scheme and presents only a limited tiweat to the indidduari ex- 
pectation of privacy. Accordingly, both resolutions appear to reduce 
rhemselies to a balancing of the governmental need far initiating in- 
trusive measures against the extent to which such measures offend the 
serviceman's reasonable erpectat~ons of privacy within the factual 
cantext. This approach has been utilized by the Supreme Court in 
sanctioning rarious types of administratire inspections absent the tra- 
ditional probable cause.' 

Subsequent holdings relying upon the rhetoric of Pouadrtom ap- 
pear to have taken two somewhat divergent COUISCS. The  first. char- 
acterized by a K a y  case, appears t~ presume that Poundrtone simply 
srands for the proposition that any gate search procedure generally 
authorized by an mrtallation commander t o  assure securiry is ix se 
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reasonable and that the responsibilits for determining the apprapriare 
occasion for imposing such a me&e IS a ministerial function thar 
can be exercised by his subordinates? 

The  second development arising from Poundrrone 1s of far greater 
consequence in assessing the impact of .Veioiw. In L'iiited S t m r  I.. 
Cnrue,'' a COX'US brigade commander. confronted w t h  an un- 
usually high rate of drua abuse. established on a random basis a road- 
block inspection system'on the access mutes leading to hjs umt area. 
T w o  checkpoints were set up thirtv feet apart. At the first, vehicular 
traffic was stopped, the occupant; warned of an impending search. 
and the opportunity- giren to drop contraband m an "amnestv box." 
At the second, a marihuana dog was walked around the rehi& with 
the occupants still inside and. if the trained dog alerted, the iehicle 
and its occupants u ere searched. The  accused. one of s e ~ e r a l  passen- 
gers In a private automobile subjected to this procedure. w a s  searched 
after rhe dom alerted and w a s  found ro be in possession of heroin. The  
Court of hl%tars Appeals affirmed his court-martial conviction far 
urongful possekion of heroin, relying upon a military necessity 
theory to uphold the search. The  court, again, reasoned that the 
rubric of military necessity really amounts to nothing more than an 
assessment of reasonableness within a given factual context. It recog- 
nized that either of t u 0  conditions can proride the foundation for 
this determination that the intrusive measure is utilized LO protect 
the security of the command. or that it is incident to the effectuation 
of a proper military regulatory program. Upon considering the qual- 
itative impact of the narcotics threat upon the command's morale. 
capabhv .  and health. as established bv stmstical data. 1t found that 
the brigade commander's program &s, indeed, proper. The  court 
also reasoned that a second ingredient in computing the intrusion's 
"reasonableness" WBE its scape, since the sentient capabilities of the 
dog arguably made its employment more akin to elecrronic surrei-  
lance Khan a \>sua1 intrusion. On the other side of the equation 1t 

placed the vehicle occupant's residual expectation of privacy after 
passing a preliminary checkpoint, B warning s p  and an "amnesty 
box." It concluded that ar the inspection paint the occupant's just)- 
fiable expectation of priiacy was "not of impresine dimkision" and. 
that when this residuum was balanced against the mspecrion's limircd 
scape, its purpose. and the circumstances u hich impelled it, the pra- 
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cedure u a s  reasonable." Accordingly, in view of the dog's proven 
capabilities and its conduct upon subjecting the vehicle in gutstian 
t o  this permissible intrusion, sufficient probable cause existed t o  
search the accused. 

The  Unme court a h  discussed a consent theory as an alternative 
justification for a gate search but dismissed it as not a legally apera- 
tive basis for the intrusion in question.'a It observed that reliance 
upon this theory can be predicated upon Army Regulations which 
give installation commanders the authority to condition entry upon 
submission to a gate search and to deny it to those refusing to 
acquiesce?8 In a preceding case, the Navy Court of Military Review 
invoked a similar rationale to justify a iruirful gate search where the 
subject had executed a "consent" farm upon applying for a bare 
decal." 

IVhen considered collectively on the eve of Nelom, these hold- 
ings would appear to hare enunciated several guidelines to the in- 
stallation commander bent on curbing drug abuse through inspection 
techniques. First, a thorough gate inspection system of both vehicles 
and personnel could be mandated with assuredness. This authority 
is inherently reasonable in view of the installation commander's re- 
sponsibility far security and morale. Such inspections could alterna- 
tively be supported by  a consent theory since potential sublects 
could be deemed to have assented t o  them by  seeking to cross the 
installation's threshold. Second, and of a more equivocal scope, 
where drug abuse could be established as a special threat t o  an organ- 
ization's mission performance capability. it would be permissible to 
initiate some limited intrusive measures with respect to vehicles and 
personnel traveling within the reservation as long as such measures 
were reasonable in the context of the circumstances. 

The  court's holding in h'elomr tends to  touch on each of these 
suppositions rendering the certam less certain and the equivocal per- 
haps somewhat less unclear. Although this case makes IC clear that it 
"is not concerned with the right of the military to search automo- 
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biles a t  t h e  entry point inro a r e s e n a t m . " "  2ts language impacts 
upon chis suthoriry in several respects It is clear from the iegally 
operative portion of this decision that in the future .Arm!- command- 
ers 9-111 nor be able to  delegate rhe general aurharity t o  determm the 
occasion for such intrucions to staff officers responsible for laii en- 
forcement actirities nor uill auch subordinates be able to presume 3 
delegation of such authority from loody-phrased regulations. This 
is, of course. more restrictive than the apparently extant Naq rule. 
The  Ammy Court's rationale for this restriction 1s predicated upon 
Coolidge c S e i .  HampihirelB where the Supreme Court denounced 
the authorltr of a state attorney general to issue search irarrants be- 
cause he \vis a l a w  enforcemenr official and deemed incapable of 
actine impartiallv as conrcmplated bv rhe fourth amendment. The  
X e l o k  court reasoned that, inasmuch ai  a provost marshal 1s also 
primarily enpaged in the suppression of criminal conduct, thlr stnc- 
t u x  IS equally applicable." 
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It is submitted, hawever, that the court's apparently heavy reliance 
an Coolidge is misplaced and will, perhaps, result m unnecessarily 
restrictive consequences. Unlike a prosecutor, a provost marshal's 
duties encompass a broad spectmm of functions relating to the main- 
tenance af morale, order and discipline within a militarv reservation. 
A strict application of Coolidge could forbid him from.bemg the re- 
ci ient of any discretionary inspection authority in the furtherance 
.Pa legitimate regulatory program falling within his area of respon- 
sibility. Severtheless, insofar as Xelomr forbids the provost marshal 
from assuming untrammeled discretion in substituting his judgment 
for the installation commander's, it is indisputably correct. In  Cam- 
ma v ,  .Clunicipal CourtlS the Supreme Court held that even building 
inspectors must conduct their intrusive activities pursuant to the is- 
suance of a warrant from a magisterial official. Although such a war- 
rant could be predicated upon the establishment of a reasonable gav- 
ernmental interest rather than the traditional probable cause, it mas 
an essential vehicle to limit and specify the scope of the inspector's 
authority. Similarly in Birce l l  Y. United S t a t e P  the c o w  sanc- 
tioned the inspection of a pawn shop dealing in firearms by  Federal 
Revenue Agents because the procedure was a crucial part of a fed- 
eral regulatory scheme and the inspector's authority was carefully 
limited as to time, place and scope bv statute.Zo In this regard it 
would seem that the provost marshal h fulfilling his miision of as- 
suring installation security more closely approximates the building 
inspector or the revenue agent than the attorney general bent on 
prosecution. Accordingly, although he should not be permitted to 
substitute his judgment for that of the magistrate, neither should he 
be precluded from receiving a mandate according him some discre- 
tion within clearly enunciated guidelines. It would seem that a dele- 
cation enumerating general guidelines as t o  objectives, scope and 
hbjects would fulfill the objectives of Cmnrra and satisfy the re- 
quirements of Nelomr since the latter case appears t o  forbid only 
general delegations of Homerer, ~t IS presently uncertain 
ahether such a broadly framed instrument of delegation will meet 
the approval of the h r m v  Court. 
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I t  mill be recalled that an alternatme basE for lustifving gate in- 
spections 1s the consent of a vehicle's occupant, somerimks established 
by his mere entry on the installation. Although the hTVeloms court 
also stared that it mas not concerned w a h  the problems of implied 
consent m administrative it vigorously rejected the gov- 
ernment's argument that the petitioner had implicitly consented to an 
inspection by Y I I ~ U C  a1 his presence an the mstallarion even though a 
pox reguladon conrained language which rendered presence tan- 

We conclude r h i  the Fort Benning R e p l a i o n  190.1, c@nnoi w i i d l y  re- 
qirirr implied ionient oi dl pcoomel  oprraring then autornobd~r m the 
Fom Bennmg \lilinry R ~ r r m r i ~ n  . . to the erimi thrt at would permit 
an) evidence obtminrd by iuch ienrch ZY be adniiiiiblr ~n a (DUII of  law 23 

tamounr to consenr: 

Cnforrunately, this language is so unclear that it is impossible to pre- 
dict with any accuracv its potential impact upon the use of "consent" 
as the basis for a vehicular inspection. .A cursory reading of thls 
language would indicate char ir 1s simply an enunciation of a new 
exclusionary d e :  refuslng to forbid the pracnce of conducting In- 
spections on the base of implied consent but indicating that it will 
suppress any fruits thereof. However, when one considers the pur- 
pose of an exclusionary rule as a vehicle for precluding the use of 
evidence that bar beel ieized in c~olat ion of J practice a?zrecedenzl? 
condemned a, unlawful, this 1s ~mprabable.~'  Second, the COUK could 
hare mended to ray that rhe entry on a milirarv reservation simply 
cannot be condiriohed upon the 'uaiver of a constitutional nghr. 
This IS also improbable, homerer. as the court subsequently recog- 
"bed that the presence of a sign can be an instrumental factor in 
establishing a legitimare "consent" search at a gate: 

ne entering rhiough s cenain enrr) 00mr *dl be 
es a biiir for r ecopmmg ~ o n i ~ n t  to  the  search 
II IO a search briore entering a comme~cial  

l"pla"E.25 

1 2 4 8  c \I  R It  -09 
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This assertion. when considered in tandem with the former and in 
the context of the factual situation, impels the conclusion that the 
Neloms court probably sought to propound two requirements re- 
lating to the employment of a consent theory t o  justify gate searches. 
First, the potential subjects of such intrusions must be given actual 
notice that then entry on a military reservation is conditioned upon 
consenting to a gate search. T h e  requirement of affording such no- 
tice cannot be satisfied by  merely placing a provision in a past r e p -  
lation and arguing that, as a result, knowledge can be imputed. The  
requirement of according such notice had been previously suggested 
by  the Second Circuit Caurt of Ippeals in messing the lawfulness 
of an airport boarding ramp search. In United Stnter v .  Dair,ZB 
where an ssue arose as to whether the subject of a "consent" search 
did, in fact, evidence consent, the absence of actual notice that his 
conduct rendered him amenable to search wart determined to be es- 
sential. A threshold determination of this nature is critical where the 
proponent of a search seeks to establish consent through reliance 
upon an act purportedly manifesting acquiesence. This, of course, 
can include either boarding an alplane or crossing the entrance of 
a military reservation. 

Second, the Xelonu court intimated that a genuine choice must 
be afforded the potential subject once such notice has been given. A 
viable option to refuse to be searched must exist contemporaneously 
with the act of consent and extend to the time and place of the actual 
intrusion. In this regard the Neloms court carefully distinguished 
Unrue, indicating that in Unrue a choice was afforded by  the warn- 
ing signs immediately preceding the checkpoint which permitted 
persons not choosing to consent to regress. Such an option was not 
available to Neloms. This requirement is alsa supported by several 
federal cases involving boarding ramp searches which reject the ap- 
plication of a consent theory. For example, in United Stater v ,  
Lopez2' a federal district court refused to sustain the legality of such 

in errrblirhing iolunrarinerr bur not 1 dne qua n m  In this q a r d  see Schneclilarh 
v Buiramonte, 412 U S .  218 (1973)  In United Srarer v Dorm 482 F 2d 929 ( a h  
Or 19731. the court determined rhir the iubiecr of s bmrdina I ~ D  search had 

I .  

implicirly consented when he proceeded t o  mempr to board the arrcrafr I" the fice 
of ~ a r n m g  signs and public sddrerr qlirem broidcirfi .  

17 128 F Supp. I077 (EDN.Y. 1971). T h e  court dre1n1thel\ held rhir uhe re  
rhe CXPICIIO of rhe ~oni t i iu t i~nd nghr 10 r ~ i v e l  was condirionid upon giving such 
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a search where it found that its subject ,vas nor free to reverse h a  
decision to board the airplane a t  the time lr was actually mmared. It 
held thar no inrmiion can be considered rolunrarv u-he" the product 
of express or implicit duress or c o e r c m  The &quiremenr of a w- 
able option IBISCS the question of whether a seniceman living off-post 
bur required to enter a military mtallarlon dally for durv 1s capable 
of gning such consent. .\lrho"gh no court has so held, i; 1s arguable 
that such a person has no eenuine option m c e  absence from h1s place 
of duty is punishable unber milltar\- l a w  hccordinglr. he 1s m- 
herenti!- incapable of giving rneakngful consent t o  a threshold 
search.2' 

Although unnecessary to its holding, the c a m  commented on some 
of the c ~ r c u m s t a n ~ e s  whciem an installation commander can legiti- 
marel>- conducr aecurirv inspections of an intrusive nature. Inasmuch 
a i  this language rends ro indicate the larirude that such officers mlll 
be accorded in the future bv the court. ~t merits some eralumon and 
comment. First. in dmngukhmg the facrual circumrtancn m Czrue 
from rhose confronting 1t m the case nib judice. the court recomized 
rhar in the former a specific shaming of mhtar!- neceairr \vasestab- 
liihed by evidence of record, ii hereas m rhe h e r  rhii 'pnficatmn 
was asserted only by  an inadmissible starement bv  the trial counsel 
that there mas a drug problem at Fort Benning. Thus, 1r appears that 
in future  cases inspection procedures relying upon a "milimry neces- 
sity" theor!. will haw to be justified by the presentation of hard 
starisrical dara such a i  that offered In Ciirzie and that the .army 
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Court. at least, will not be content to accept offers of proof or 
prayers to take judicial notice of the fact that a special drug problem 
exists. Both Unrue and N e i o m  leave questions regarding the requi- 
site quantity and quality of such evidence unanswered. Neioms hints, 
however, that these factors will probablv be largely governed by the 
place and extent of the intrusive gaverhmental conduct. In this re- 
gard, Seloinr makes much of the fact that the inspection sanctioned 
by  L'wue was conducted at the threshold to a unit area where the 
attendant conditions diminished an entrant's reasonable expectation 
of privacy?' The  C'nrue court, however, specifically recognized 
that it was nor being asked TO adjudicate the lawful& of a gate 
search bur rather a roadblock conducted %<thin a military reservia- 
tion!O T h e  Army Court's somewhat strained distinction permits the 
inference that it would require qualitatively less evidence of military 
necessity where a threshold search was involved than where an intra- 
post roadblock technique was employed, since the countemailing ex- 
pectation would vary significantly. T h e  rhetoric employed by  it in 
conveying this impression also hints that in the future a genuine 
balancing effort mghr  replace the apparently extant supposition that 
gate searches are inherent]). reasonable exercises of command author- 
ity, Severtheless, in a single negative pregnant, the Xeloms court 
intimated that where a showing of military necesitv is sufficiently 
compelling, it would sanction nor only an intrapost rdadblock but the 
incidental requirement that occupants exit their vehicles with doors 
ajar for an inspection. In discussing limitations an the provost mar- 
shal's authority to stop rehicles for inspeniond purposes it stated: 

The permissible scape would not mcludr a requirement t h a t  doors be 
left i l i r  when not e parr of 8 regulatory pmgrrm mtiruted b y  a z m -  
mindrr I" ~ E S P O ~ S E  to  I parrlculrr problem pmmg a ' ' s e ~ i o u  threir IO the 
morale. capabiliry. 2nd heilth of hi8 c o m m m d .  . , .91 

T h e  obverse of the proposition 1s that where such measures ore part 
of a program instituted by  a commander in response to a sufficiently 
serious discipline or morale problem they -will be permitted. Such 
an interpretation, if accurate, would rend to grant commanders great- 
er inspections1 latitude than heretofore recognized >+here sufficiently 
compelling circumstances justify them. The  exact limits of this ad- 
mittedly speculative assertion wl l ,  however, hare t o  be enunciated 
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with greater certamr). ~n f u m e  decmani if it IS to afford any gen- 
uine guidance. 

It 1s apparent from thli hnef analysis that the Sdiomr decision 
possesses a porential impact of a far broader scope than its narroa 
holding and contins several important instructional assertions ii hich 
installation commanders would do well to heed. First. the Army 
Court af \lditary Renew ~ ~ 1 1 1  no longer tolerate general delegations 
of inspectional aurhoritv to subordinares responsible for 1au enfarce- 
rnent. Therefore, in the future. direcrians of this nature must be ac- 
companied by sufficient guidelines to  make it clear that the military 
police are acring as initrumenraliries of the past commander rather 
rhan the provost marshal. Second, inspectmnal mrrusmns cannot he 
justified bv arguing char the subjects irnplicdv assented bv their 
presence i n  the mtal la t ion with constmcri\e notice of posr >egula- 
nons. IThere conrenr is utilized as rhe justification for  any wpe  of 
intrusive practice. 1t u.111 have to be predicated upon a shoving that 
ir w a s  intelligently giren and a aenuine option to refuse contempo- 
raneously existed. Third. the c&t appears to have shifted to a "rmli- 
t a w  necesiitv" thearv as rhe principal basis far assessing any intru- 
s k i  inspecti&l procedure. It is clear that commanders must care- 
fullv establish such necessirv through sraristical or other factual data. 
\Tiere, how ever. such eiidence is;uficient. inspectional procedures 
of the scope utilized in S e l o i m  mighr be considered reasnnable. 1 1 -  
though ir is obvious char only the passage of time and the enunciation 
of f&re decisions mlll b&r out these speculative remarks. coni- 
rnanders and their r r a f f  judge adTocates would do x e l l  to  prepare 
themselves for the developments boded b!- .\'elom by criricall!- as- 
sessing their local inspection policies and justifying them where 
necessary in the ma>-s suggested by its rhetoric. 
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