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66 MILITARY LAW REVIEW
1. INTRODUCTION

Justice William O. Douglas. speaking for a majority of the United
States Supreme Court in the landmark decision ot O'Callaban <.
Parker, stated that “courts-martial as an institation are singularly
inept in dealing with the nice subtleties of constitutional law,” ? and
that while a “civilian trial . . . is held in an atmosphere conducive to
the protection of individual rights, ., . a military trial is marked by
the age-old manifest destiny of retributive justice.” * These state-
ments have apparently been accepted as factual by some commenta-
tors and quoted in support of the proposition that the military crim-
inal justice process should be subject to close scrutiny by the federal
judiciary.* The federal courts, however, including the Supreme
Court, have historically taken a “hands-off”" attitude toward military
tribunals.® It is the purpose of this paper to trace the development of
civilian judicial review of criminal justice in the armed forces with
a view toward determining whether such review should be expanded
or limited and whether the system of review which exists at present
should be changed.

Based upon the premise that it is impossible to fully understand
the current law without reference to its history, an effort will be
made in the first part of this paper to discuss the availability, method.
and scope of civilian review of military justice from an historical
standpoint. Since the law adopred by the founders of this nation
for the government of our armed forces was based upon the military
law of Great Britain,® it seems appropriate to begin with a discussion
of the relationship of the common law courts to the military and
naval courts-martial of England during the eighteenth century.

1395 U, 258 (1969).

21d. at 265.

3395 U.S. at 266.

4See, e.g., Developments in the Law—Federal Habeas Corpus, 83 Harv, L
Rev. 1038, 1220 & 1224 (1970) [hereinafter cited as Developmients in the La
Commenr, Civilian Review of Military Courts-Martial, 1971 U. IL. L. Forvs 124,
129, Note, Ciuilian Court Review of Court-Marvial Adjudication, 69 Cortst. L.
Rev. 1259, 1277 (1969).

5 See text accompanying notes 39-61 infra.

W, Wintsrop, MiLiTary Law ano Preceoents *$1(2d ed. 1920) hereinafter
cited as WINTHROP).
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CIVILIAN JUDICIAL REVIEW

II. HISTORICAL DEVELOPMENT
A. EARLY HISTORY
1. England

The idea that the decisions of military tribunals should be subject
to civilian review is not a new one in Anglo-American law. Black-
stone in his Commmentaries on the Laws of England states:

[MJoce rigorous methods were put in use for the raising of armies and
the due discipline of the soldiery: which are to be looked upon only s
temporary excrescences of the state; and not as any part of the permanent
and perpetual laws of the kingdom. For martial law, which is builr upon
no seutled principles, but is enrirely arbitrary in its decisions, is, as Sit
Marthew Hale observes, in truth and realicy no law, but something in-
dulged rather than allowed as a law.7

Blackstone goes on to discuss the case of the Earl of Lancaster, who
was tried under martial law in 1321 and whose case was reversed
some five years later because he had been tried in time of peace®
Nevertheless, Blackstone recognized the king as the first in military
command and stated that he had the sole power of raising and regu-
lating fleets and armies.® While he lamented the fact that Parliament
had, by its annual mutiny acts,’ sanctioned the trial by court-martial
in time of peace of members of the standing army, Blackstone also
recognized the almost absolute power of the Crown with regard to
military offenses.! It is not surprising, therefore, that few cases can
be found in which the decisions of courts-martial were subjected to
the scrutiny of the common law courts. It is clear that direct review
was nowhere provided.

In 1774 Lord Mansfield, in his opinion in the case of Mostyn v.
Fabrigas,® made reference to a case in which the Court of King's

71 W, BrackstoNe, CoMMENTARIES *412-13 (footnotes omitted) [hereinafter
cired as BLACKSTONE],

81d. at *413. The reversed by i . See Ex
parte Milligan, 71 U8, (4 Wall,) 2, IZE (1866)

91 BLACKSTONE *262.

10 The first British Mutiny Act was passed in 1689 and was reenacted annually,
except for the years 1698-1702, until replaced by the Army Discipline and Regu-
lation Act in 1879. F. Wienzs, CrviLians UNDER MILITaRY JUSTIE 8 & n9 (1967)
[hereinafter cited as WieNEr]. For the texc of the first Mutiny Act see WiNTHROP,
supra note 6, at *146,

111 BLACKSTANE *415-16,

121 Cowp. 161, 175-76, 27 How. St. Tr. 81, 232 (1774),
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Bench awarded damages to a plaintiff who had been punished by a
court-martial,” One Stephen Conning, a carpenter in the Office of
Ordnance at Gibraltar. was apparently tried by a garrison court-
martial acting under the authority of the governor of Gibraltar. As
a result of his sentence he was imprisoned, given three hundred
lashes, and deported. In 1738 he sought redress in an action for
trespass against the governor, who had approved the sentence. It
was the opinion of the Court of King's Bench that the court-marcial
in question lacked jurisdiction to try Conning. as he was not subject
to military law. The jury awarded a substantial sum as damages."

The leading eighteenth century author in the field of miliary
law'" relates the case of one Lieutenant Frye who was convicred by
a court-martial based upon some depositions of persons whom he
was not permitted to confront. He was sentenced to confinement
which was later rernitted. buc he brought an action for damages
nonetheless. Unlike Stephen Conning’s action, Frye's action was
one for false imprisonment and was brought not against the official
who approved the sentence bur against the president of the court-
martial. More significantly, Frye’s action was based not upon a lack
of jurisdiction but upon the erroneous admission of certain evidence.
Substantial damages were awarded and the Court of Common Pleas
indicated that Frye could sue the other members of the court-
martial, ™

Stephen Adye' and other authors of the period asserred that the
common law courts could issue writs of prohibition to prevent the
execution of sentences of courts-martial which acted bevond their
jurisdiction and could issue writs of error or certiorari just as they
could to correct judgments of other inferior courts.*® In 1792, how-

13 The record of that case was located through the research of Frederick
Bernavs Wierer, a noted author io the field of military law. See WieNek. supra
note 10, at 16,

1l

15 Stephen B. Adye, published 4 Treatise on Courss-Martial in 1769, Wiexex,
supra note 10, ar 182-83, This was the first book on military law since the firse
Mutiny Act, and Adye is apparently recognized as the leading author of the
perind. See 12 W, HopswortH, A Histoky oF ENcLisH Law 347 (1938) ihercin-
after cited as HoLosworrH|; VWIENER, supra note 10, at 182-83; Henderson, Courts-
Martial and the Comstinurion: The Original Understanding, 71 Harv. L. Rev
293,320 (195T).

1671 Hanv. L. Rev. ar 32021,

17 See note 15 supra

18 Henderson, Cou
ing, supra note 15, ac 320.

Marsinf and the Constitution: The Original Undersrand-
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ever, a case was decided in the Court of Common Pleas which is
cited by modern authors for the proposition that the inquiry of com-
mon law courts into court-martial proceedings was limited to the
question of jurisdiction.” One Samuel Grant was convicted by a
general courc-martial of being instrumental in enlisting two men
into the service of the East India Company knowing that they were
soldiers, and he was sentenced to be reduced in rank and pay and to
receive one thousand lashes®” He sought a writ of prohibition to
prevent the execution of the sentence, claiming that he was not a
soldier and was not subject to the jurisdiction of the court-martial *
Lord Loughborough in his opinion in Grant v. Gould discussed the
relationship between courts-martial and the common law courts:
*Naval courts martial, military courts martial, courts of admiralty,
courts of prize, are all liable to the controlling authority which the
courts of Westminster Hall have from time to time exercised for
the purpose of preventing them from exceeding the jurisdiction
given to them: the general ground of prohibition, being an excess
of jurisdiction when they assume a power to act in matters not within
their cognizance.” * He went on to say, “it does not occur to me
that there is any other [ground] that can be stated, upon which the
courts of Westminster Hall can interfere in the proceedings of other
courts, where the matrter is clearly within their jurisdiction. . .. It
cannot be a foundation for a prohibition, that in the exercise of their
jurisdiction the court has acted erroneously.” #* The factual issue
of his amenability to military law was resolved against Grant, and the
writ of prohibition was not issued.**

1910 HoLpswoRTH at 382-83; WWiENER, supra note 10, ar 178,

20 Grane v. Gould, 2 H. Black. 69, 72 (1792).

217d,

222 H. Black. at 100 (icalics omitted)

28 /4, at 100-01 (iralics omitred).

24 The willingness of the common law courts of the period to intervene In
cases in which milicary cribunals had acted without jurisdiction is demonstraced
by the case of Theobald Wolfe Tone, Tone, an alleged leader of the Irish Rebellion,
was convicted by a court-martial of high treason and sentenced to death, He was
not 2 member of the military or naval forces of Great Britsin and the civil
courts were open and functioning, The following exchange in the Court of King's
Bench is reported by Howell in his State Thiass:

My client must appear in thie court. He is cast for death this day. He may be
ordered for execution while I mddress you, I call on the Court to support the law.

1 mova for & hobeas eorpus to be directed to the provost mershal of the bs

Dublin, and major Sendys to bring up the body cf Mr. Tone,

Lord Chief Justice [Kilwarden],—Have a writ instantiy prepared.

Mr, Curran —My client may die while this writ is preparing.

@
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Less than ten years after Lord Loughborough delivered his opinion
in Grant v. Gould it became clear thar the scope of review would be
similarly limited in cases involving applications for other prerogative
writs including the writ of habeas corpus.® In the case of The King
. Suddis™ ir was argued thar the sentence of a court-martial was
required to conform to the sentence authorized by the law of Eng-
land for similar offenses. In support of the argument counsel cited
the case of one of the alleged mutineers of His Majesty’s Ship Bounry
who was eventually discharged from imprisonment after “the opin-
ion of the Judges was taken; who all reported againsr the legalicy of
the sentence on the ground of the rejection of legal evidence.” 2 Thar
case, however, did not involve an artack on the court-martial by

means of a prerogative writ.#* In any event, in the Swddis case three

Lord Chief Justice.~Mr. Sheriff, proceed to the barracks, and acquaint the provost.
marshal that & writ is preparing to suspend Mr. Tone's execution; end see that he be
ot czecuted.

[The Court awaited, in & state of the utmost agitation, the resurn of the Sheriff.]

Mr. Sheriff.—My lords, I have been st the barracks, in pursuance of your order. The
provost-marehal says he must obey major Sandys. Major Sandys says he must abey
lord Cornwallis.

Mr, Curren.—Mr. Tone's father, n
ys genera! Craig will not obey iz,

Lord Chief Justice—Mr. Sherifl; take the body of Tone into your custody. Take
the provost-marshal and major Sandys into custody: and show the order of this
Court o general Craig.

tiralics in originaly 27 How. St, Tr. 513, 625 {1798).

25 Those common law writs which stood in a special relationship with the
Crawn came to be regarded as “prerogative” writs. They were issued almost ex-
clusively by the Court of King's Bench and were not issued to subjects excepe
upon 2 showing of cause, The prerogative writs which have survived inchude
prohibicion, habeas corpus, mandamus, and cerriorari. See gemerally de Smirh,
The Prerogative Wrirs, 11 Cane. L. ], 40 {1953).

261 East 306 (1801),

271d. at 313,

28 The case referred o by counsel in the Swddis case was that of William
Muspract. During the course of the trial of the Bounty mutineers it became
clear that there was insufficient cvidence to convicr two of the co-defendants
whom Masprate desired to have tescify in his behalf, He argued: * It is every day's
practice in the Criminal Courts of Justice on the Land when a Number of Prison-
ers are tried for the same facts, and the Evidence does not marerially Affect seme
for the Courc o acquit those thar are not Affected, thar the other Prisoncrs may
have an Opportunity to call thens if advised o do so '* 0. Runeg, Tue Cotrr-
Marttar oF e “Bousty” MuTixeers 181 (19317, The court-marcizi declined 1o
follow thar procedure and sentenced Muspratt to death. /4. a¢ 158, Rutter specu-
lates that Muspratt’s convicrion was set aside by a writ of prohibizion issued by the
Court of King's Bench, /. at 54, It seems clear, however, that that was not the
case. Simmons wrote in his treatise on courts-martial: “IThe attorney general and
the solicitor general” suggested the propricty of submiring the case to the judges

lords, returns, after serving the Habs

Corpus

he

6
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judges of the Court of King's Bench were of the opinion that on 2
return to & writ of habeas corpus it was suﬁiciem to show thar the
prisoner was held under the sentence of a “court of competent juris-
diction to inquire into the offence, and with power to inflict such a
punishment,” #

In summary, during the eighteenth century, when the military
forces of England were subject to laws which formed the basis for
those adopted for the government of the United States milirary,®
civilian judicial review of courrs-martial was very limired. It appears
that review could be had either after the sentence had been served
or before it became effective. The method of seeking review de-
pended upon the time at which it was sought and the re] %wf available.
After a sentence had been served, an action at law for damages against
a member of the court-martial or other official who had a part in
ordering the sentence execured was apparently the only remedy
available. Considering the severity of the sentences of courts-martial
during that period, such a review was obviously of limited value,

Before a sentence was effectuated by the official responsible for
doing so, two methods of review were possible, but only one was
available as a matter of right. The King or his representative could
be petitioned in the hope that the King would seck an opinion of
his judges as to the legality of the proceedings.® but it is clear that
such a review was entirely within the King’s discretion. The other
alternative was to seek to prevent the responsible official from order-
ing the sentence executed by means of a prerogative writ such as
prohibition or habeas corpus.

It seems evident that the prerogative writs afforded the only truly
effective method of review of military tribunals, and yer that ef-
fectiveness was severely limited by the scope of review permitted.
Notwithstanding the fact that some eighteenth century authors be-

. The twelve judges were appealed to, and in consequence of their opinion, Maus-
pratc obtained his majesty’s pardon. . . ” T. Sivaoxs, REsarks ox TR Cowsil-
TUTION aND PracTice oF CovrTs-MaRTAL 453 (4th ed. 1852). Simmons also quotes
a letter written by one Lord Erskine, who was familiar with Muspract's case:
“‘There can be no doubt, that neither in this case, nor in any other of a similar
description, could there have been an appeal to any of the courts of justice. It
belongs to the king alome to abrogate or confirm the sencences of courts mar-
tial. .. Citalics in original). /4. sc453-54m. 7.

201 East ar 315-16
80 See WintrROR, supra note 6, at *51
31 See note 27 supra.
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lieved that 2 broader scope of review was allowed.* it now seems
clear that when review was sought by means of 2 prerogative writ,
its scope was limited to the issue of whether the tribunal in question
exceeded its jurisdiction,” This limitation as to scope does not ap-
pear to have existed in the other methods of review described.

2. United States

The earliest cases in the United States in which the decisions of
courts-martial were artacked were very similar to the earliest
eighteenth century cases in England in terms of the method used o
obtain review, One of the ﬁrsr federal cases decided in this country
on the subject was Wise v Withers,® an action of trespass against
an official charged with the duty of collecting fines. The plaintiff
had been sentenced by a court- martial to pay a fine but claimed that
the court lacked jurisdiction because he was not lawfully enrolled in
the militia. The L'mted States Supreme Court, in an opinion which
turned upon the construction of a law which exempted cerrain classes
of persons from militia duty, held that the court-martial clearly
lacked jurisdiction and that its decision, therefore. did not protect
the official who sought to enforce it from an action for damages.*®

In the next significant case involving an action against an official
which reached the Supreme Court, a United States depury marshal
sought relief from the judgment of a state court in an action of re-
plevin®" The marshal had seized certain property of the plaintiff in
satisfaction of a fine levied by a court-martial. The Court found that
the court-martial was properly organized under a congressional en-
actment and. therefore, had jurisdiction to wry the plamnff The
opinion of \Ir Justice Story indicated that the’ scope of the inquiry
was limited: **[Some of the remaining issues| are properly matters
of defence [sic] before the Court AMartial, and its sentence being
upon a subject within its jurisdiction, is conclusive. . . .” ** Not untl
1857, however, were the status of courts-martial and the scope of

52 See Henderson, Courts-Marrial and the Constitusion: The Originai Under-
standing, supra note 13, at 320,

33 See generally 10 Holcsworth 382-83:VieNkr, supra-note 10, at 1°6, Hender-
son, supra note 15, at 320,

54 See note 27 supra and text accompanying note 16 supra

257 US. {3 Cranch) 331 /18055,

36 /4. at 337

37 Martin v. Mozt, 25 U.S, {12 Wheat.) 19 £1827)

3874, ar 35
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review of their decisions in actions for damages fully discussed by
the Supreme Court. In the case of Dynes v. Hoover® the Court
stated that “Congress has the power to provide for the trial and
punishment of military and naval offences in the manner . . . prac-
ticed by civilized nations; and . . . the power to do so is given with-
out any connection between it and the 3d article of the Constitution
defining the judicial power of the United States; indeed . . . the two
powers are entirely independent of each other.”** There was no
question as to the naval court’s jurisdiction over the person of the
plaintiff, but it was claimed that it had no jurisdiction to convict him
of an offense different from the one charged. The Court went on
to say: “When confirmed, [a court-martial sentence] is altogether
bevond the jurisdiction or inquiry of any civil tribunal wharever,
unless it shall be in a case which the court had not jurisdiction over
the subject-matter or charge, or one in which, having jurisdiction
over the subject-matter, it has failed to observe the rules prescribed
by the statute for its exercise.” #

About two years before the Supreme Court handed down the
opinion in Dynes v. Hoover the Circuit Court for the District of
Columbia had occasion to decide one of the earliest reported cases in
which the “Great Writ of Habeas Corpus” was used to seek review
of the proceedings of a court-martial. Four prisoners in the District
of Columbia penitentiary who had been tried by naval courts-martial
and sentenced to confinement sought writs of habeas corpus, con-
tending that they had not been convicted of offenses punishable by
imprisonment at hard labor.** In remanding the prisoners to custody
the court pointed out that it could not look beyond the record or
act as a court of error because the law had placed such jurisdiction
beyond its power.** About ten years later, the Supreme Court had
occasion to consider for the first time a case involving the writ of
habeas corpus as a method of seeking judicial review of the proceed-
ings of a military tribunal. A citizen of Indiana who was not 2 mem-
ber of the armed forces of the United Srates was tried by a military
commission* during the Civil YWar for conspiracy against the gov-

3961 US, (20 How.) 65 (1857).

40]d ar 79,

114, 2 81 (icalics in original).

42 In re Biddle, 30 F, Cas. 965 (No. 18236) (CCD.C. 1855).

“@d.

4.4 military commission is a tribunal which is established to administer justice
when military forces are charged with the dury of exercising the judicial function
of government in cither foreign or domestic territory. It is similar to & court-

9
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ernment, inciting insurrection, and other similar offenses.** He was
convicted and sentenced to death bur petitioned the Circuit Court
for Indiana for a writ of habeas corpus.* The question of whether
issuance of the writ was proper was certified to the Supreme Court.
and the result was one of the most significant decisions in the early
constitutional history of our country*” In Ex parce Milligan the
Court held thar a mlll[arv commission had no jurisdiction to try a
citizen of the United States when the civil courts were open and
discharging their functions.**

While the .Milligan case clearly established that review of che
actions of military tribunals was possible by means of the writ of
habeas corpus. relief was granted to petitioners in only a few re-
ported cases during the nineteenth century. The inferior federal
courts regularly applied the test of Dymes v Hoover* and, finding

martial in composition and procedure. US. DepT. oF Away. Pamesier 27-21
Mititary ApmiNtsTRaTHWE Law Haxosook. para 7.7d at 7-12; ¢f. note 48 infra.
It is recognized that coutrs-martial and military commissions serve different pur-
poses and have different jurisdictional bases, but ir does not appear that th:
civilian courts have based their decisions upon any distinction between them.

48 Ex parte Milligan, 71 U8, (3 Wall)) 2,6 (1866)

4614, ar 107,

41For a discussion of the historical context in which the case of Ex parie
Milligan was decided, see 5. Kravs, THe MiLuigan Cass (1929); see alto Ex parse
Merryman, 17 F. Cas. 144 (No, 9487) (CCD. Md. 1861); Martin, When Lincoin
Suspended Habeas Corpus, 60 AB.AJ.99 (1974).

#5710 US. (+ Wall} ar 121, The concurring opinion in Ex parte Milligan in-
cludes an imporant discussion of the types of miliary jurisdiction which can be
exercised: “There are under the Consticution three kinds of military |unscmmn
one to be exercised both in peace and war; another to be exercised in rime of
foreign war without the boundaries of the United States, or in time of rebellion
and civil war within staces or districts occupied by rebels treated as belligerents
and a third to be exercised in time of invasion or insurrection within the limits
of the United States or during rebellion within the limits of States mairtaining ad-
hesion 1o the National Government, when the public danger requires ics exercise.
The first of these may be called jurisdiction under miitary lais, and is found in
¢he acts of Congress prescribing rules and articles of war, or orherwise providing for
the government of the narional forces: the second may be distinguished as military
govermment, superseding, as far as may be deemed expedient, the local law, and ex-
ercised by the military commander under the direction of the President, with the
express or implied sanction of Congress; while the chird may be denominated
miarsial Lrw proper, and is called inta action by Congress, or temporarily, when the
action of Congress cannot be invited, and in the casc of justifying or excusing
peril, by the President, in times of insurrection or invasion, or of civil or foreign
war, within districts or localities where ordinary law no longer adequately secures
public safety and privace rights,” 71 U.S, {4 Wall) at 141-42 (concurring opinien’.

4961 U5, (20 How.) 65,81 11857).

10
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that the military court acted within its jurisdiction, remanded the
prisoner in question to custody.*

The question of whether military cases could be reviewed directly

by the federal courts was resolved by the Supreme Court during the
Civil War. In a case similar in its facts to Ex parte Milligan, a civilian
not connected in any way with the armed forces sought judicial re-
view of the sentence of a military commission,” Conrending that
the military commission had no jurisdiction to try him, he petitioned
the Supreme Courr for a writ of certiorari to be directed to the Judge
Advocate General of the Army requiring him to send up the record
of the proceedings for review. The court pointed out that the ap-
pellate powers of the Supreme Courr are limited and regulated by
Congress and that the petition was not within any grant of appellare
jurisdiction.” The Supreme Court also concluded that a military
commission was not a court and did not exercise judicial authority
in the sense in which judicial power is granted to the courts of the
Unhited States.®®

A potential method of collateral review of military convictions was
provided when Congress established the Court of Claims in 1855,
but it scon became apparent that the scope of review in that court
would be as limited as that in other federal courts. In the case of
Keyes v. United States® it was contended that a court-martial which
sentenced an officer to be dismissed from the service was not properly
constituted because one of the members of the court testified against
him. The Court of Claims dismissed the claimant’s petition for back
pay on the basis that the presence as a court member of a witness
against him did not deprive the court-martial of jurisdiction, and
therefore the proceedings could not be attacked collaterally.*® That
decision was upheld by the Supreme Court*™ as were later decisions
of a similar narure.”

0 See, e.g., in re McVey, 23 F, 878 (D.CD. Calif. 1885)

31 Ex parte Vallandingham, 68 U.S. (1 Wall.y 243 (1863).

3214, ar 251,

5368 TS, (1 Wall) at 253,

54 Act of Feb, 24, 1855, ch, 122, 10 Stat. 612,

5515 Cr. Cl, 132 (1879), aff'd, 109 U S. 336 (1884),

8615 Cr, Cl. at 541,

37 Keyes v. United States, 109 U.S. 336 (1884)

68 Swaim v, United States, 165 U.S, 553 (1897), aff'g, 28 Ct. Cl. 173 (1893}
United States v. Fletcher, 148 U.S. 84 (1893), rev'g 26 Cr. CL 541 (1891); Mullan
v, United States, 140 U.S, 240 (1891), aff'g 23 Ct. CL. 34 (1888)
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While the early English cases dealt with various methods b
which the sentences of mllltarv tribunals could be reviewed or their
execution avoided, no reported case has been found in which it was
sought to prevent a court-martial from hearing u case about to be
presented to it. In the United States, however, the federal courts
became involved in a comparatively large number of cases in which
petitioners sought to avoid trial by court-martial. In the earliest of
these, writs of habeas corpus were sought by prisoners being held for
trial by military courts. In 1869 a paymaster’s clerk sought such a
Writ, cla;mmg ‘that he was not in milicary service. He was being
held for trial in a military prison for al legedlv defrauding the govern-
ment in connection with his official duties. The discrict ]udge "did not
discuss the propriety of issuing the writ under those circumstances,
but remanded the prlsoner to custody because of his finding that a
paymaster’s clerk is “in the mllxrarv service.” ® A few years later
a similar case was argued before the Circuit Court for California
with similar results, but in that case ir was apparen[l\ argued that
in any event the trial was barred by a former conviction and the
statute of limitations.®® The court pointed out thar matters of de-
fense such as those were questions for the court having jurisdiction
to try the charge, and as to the argument that courts- -martial tended
to abuse their powers in such cases the court srated

This court has no more right fo assume o suppose thar those who, by the
constitution and laws, are made the depositories of urisdiction over mili-
tary offenses will abuse these powers, than those who, by the same con-
stitaion and laws, are entrusted with the general civil jurisdiction of the
land. will abuse cthe trusc devolved upon them. It is undoubtedly, che i
perative duty, ard we have no doubt chat it will be the plessure, of the
judiciary to jeslously and vigorously mainain izs own jurisdiction in irs
utmost extent, for the protection of the citizen in all his cights of persor
and propercy: and to confine within their praper limits the special and
limited jurisdiction of other rribunals, But, while this is so. i is no less
its duty to abstain from crespassing upon, or usurping the rightful powers
of any ocher tribunal, however limited may be the sphere of its juris-
diction. A breach of this laer duty would be no less reprehensible tha
a breach of the former.51

The foregoing language 1s as good 2 statement of the attitude of
most courts of the period as can be found. Nevertheless, relief was

59 In re Thomas, 23 F. Cas. 931 (No. 13888; (D.C.N D. Miss, 1869
60 /5 re Begarr, 3 F. Cas. 796, 801 (No. 15963 (C.C.D. Calif. 1873}
s1id.

12
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granted prior to tria] in a few cases. In one case & government con-
tractor was being held for trial by court-martial and the Circuic
Court for Kentucky issued a writ of habeas corpus and ordered him
discharged® based upon the construction of a statute purporting to
grant military tribunals jurisdiction over such persons.® Shortly
thereafter a district judge issued a writ of habeas corpus and ordered
the release of an alleged deserter on the ground that his trial by
court-martial was barred by the statute of limitations and if brought
to trial he could not possibly be convicted,* bur that decision was
criticized® and reversed.* There was no doubt, however, that if a
military tribunal clearly lacked jurisdiction over a prisoner awaiting
erial, his release could be obtained by means of the writ of habeas
corpus.”

In 1885 the Supreme Court considered for the first time a case in
which a habeas corpus petitioner sought to prevent his trial by court-
martial. Philip Wales, a medical director and former Surgeon Gen-
eral of the Navy, had been ordered to remain within the City of
Washington and rtold by the Secretary of the Navy that he was
“under arrest,” although he had not been taken into custody. The
Court agreed with the District of Columbia Supreme Court that
‘Wales’ case was not one which involved a restraint of personal liberty
sufficient to warrant his discharge by habeas corpus.®® The Court
recognized that his motive for construing the Secretary's order as
making him 2 prisoner was “to have himself brought before a civil
court which . .. may decide that the offence . . . is not one of which
a naval court-martial can enrertain jurisdiction, and, releasing him
from the restraint of the order of arrest, it would incidentally re-

62 Ex parte Henderson, 11 F. Cas. 1067 (No, 6349) (C.CD. Ky. 1878), The
court’s opinion contained dicta to the effect that the attempt of Congress to sub-
ject governmene contractors to trial by court-martial was unconstitutional. Id. at
1075, Bur see Holmes v. Sheridan, 12 F. Cas. 422 (No. 66¢4) (C.C.D. Kan. 1870,

83 Ace of July 17, 1862, ch. 200, 12 Stac. 5§94.

84In re Davison, 4 F. 507, 511 (D.CSDN.Y. 1880), rev’d, 21 F. 618
(C.CSD.N.Y. 1884).

&5 In re White, 17 F. 723, 725 (C.C.D, Calif. 1883).

8 /n re Davison, 21 F, 618 (C.CSD.N.Y, 1884). The court stated: “It would
be as indecorous and as wanton a stretch of judicial power to assume in advance
that a general court-martial will erroneously convict an accused person of 3 mili-
tary offense, as it would be to indulge such a presumption concerning & common-
law court.” Id. at 621,

7 In re Baker, 23 F. 30 (C.CD.R L 1885).

58 Wales v. Whitney, 114 US, 564, 575 (1885).
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lease him from the power of that court.” * During the course of the
opinion, the Supreme Court’s attitude toward pretrial attacks on
pending courrs-martial became clear, Having discussed various post-
trial remedies. the Court noted that “{post-trial relief, is more in
accord with the orderly administration of justice and the delicate
relations of the two classes of courts, civil and military. than the as-
sumption in advance by the one courr that the other will exercise a
jurisdiction which does not belong to jr.” ™

The decision in the TFales case illustrated the face that the writ of
habeas corpus was of limited value in seeking ro have a civil court
prevent a court-martial from proceeding with a trial. Less than a
vear after that decision was handed down, another Navy official
sought to prevent a court-martial from proceeding by means of a
writ of prohibition. His petition was dismissed by the Supreme
Court of the District of Columbia on the ground that it did not have
jurisdiction to issue such a writ to a court-martial.”™ The United
States Supreme Court did not decide the question of whether the
District of Columbia court had power to issue a writ of prohibition
o a military court, but ruled that no case had been shown for the
exercise of such power.” Nevertheless, the Court expressed the
opinion that such a writ could be issued only when i clearly appears
that an inferior court is about to exceed its jurisdiction.™

By the end of the nineteenth century the law seemed well-settled.
Military tribunals were considered to be courts of limired jurisdiction
not exercising judicial authority in the sense that it was exercised by
courts established under Article 11T of the Constitution. Rather. they
derived their authority from Congress’ power to make rules for the
government of the land and naval forces.™ As long as they acred
within their jurisdiction, their decisions could not be reviewed by the
federal courts™ Neither could such courts interfere with military

68 [d. at §70.

0114 US. ar

71 Smith v. Whirney, 116 U.S, 167, 172 (1886).

248t 175,

78116 US. at 176

74 Johnson v. Sayre, 158 U.S, 109, 114 (1594,

5 In re Grimley, 137 US, 147, 150 [18%0). The leading authorin: of the
period on military law scates: “[A courc-martial. is rot only the highest but the
only court by which a case of a military offence can be beard and determincd
and a civil or criminal coure of the United Stares has 1o more appellate ‘orisdic
tion over offences tried by a court-martisl—no more authority ta entertaic 1 ro-
hearing of & case tricd by it or to affirm or set aside its finding or sentence as

14
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tribunals abour to properly exercise jurisdiction, Nevertheless, vari-
ous remedies were available to those who could establish that the
military tribunal in question was without jurisdiction, If a court-
martia| sentence deprived a service member of pay which was other-
wise due him, he could sue the United States in the Court of Claim:
if property was taken from him to satisfy a fine he could sue the of-
ficials responsible; if a prisoner was confined as the result of the sen-
tence of a court-martial he could perition a federal court for a writ
of habeas corpus; the same remedy was available to an individual
imprisoned awaiting trial, and for one not imprisoned the writ of
prohibition was available, although the courts generally were most
reluctant to issue such writs prior to trial,"* Each of the foregoing
remedies also had the effect of declaring that the proceedings of the
military tribunal in question were or would be void, for in the ab-
sence of jurisdiction, a court’s actions are a nullity,

Obviously, the question of jurisdiction was of prime importance.
When discussing courts of general jurisdiction, the question is nor-
mally put in terms of jurisdiction over the subject matter and the
parties.” While a finding of personal and subject matter jurisdiction
in such a court resolves the question in its favor, that is not true of
a court of special and limited jurisdiction such as a courr-martial.’™
Indeed, it can be said that those questions cannor even be reached
uneil it is determined that the court-martial in question has a legal
existence.

One of the first indications of the peculiar nature of courts-martial
came in a case decided in 1830 in which the Supreme Court pointed
out that a court-martial is “considered as one of those inferior courts
of limited jurisdiction, whose judgments may be questioned col-
laterally. They are not placed on the same high ground with judg-

such—than has 3 caurt of a forcign nation.” WinTHRoP at *55. Winthrop goes on
to say that “an Accused has always an appeal, from s conviction and sentence by
courr-martial, to the President, (or Secretary of War), who, in entertaining and
determining such appeal, is assisted and advised by The Judge Advocate General
of the Army. Thus, as the tribunal is an execurive agency, the appeal therefrom
is to a superior executive authority,” Wintazop ar *61 (emphasis in original;
footnote omirted). See also E. DUoLey, MILItaRY Law axp ThE Procsouse or
Coukrs-MarmiaL § 456 (3d ed. 1915); G, Davis, A TreaTisE ox TaE Mumary Law
op THE UNITED STaTES 42 n. 3 (2d ed. 1901).

7 See, ¢.g., United States v. Maney, 61 F. 140 (C.CD. Minn. 1894); In re Zim-
merman, 30 F. 176 (C.CN.D. Calif, 1887).

™1 See, e.g., F. Jamzs, CiviL Procsouse § 116 (1965).

78 McClaughry v, Deming, 186 U.S. 49, 64 (1902).
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ments of a court of record.” ™ The need for a court-martial to be
organized and to proceed strictly in accordance with the statutes by
which it was authorized was discussed in a number of cases during
the 1800's,% bur it was not fully discussed until 1902 in a case in
which a “volunteer” officer had been tried by a court-martial com-
posed of officers of the Regular Armv. The Supreme Court stated:

The atcempt at the creation of & court failed because such attempe was &
plain violation of the statute. A cours-martial is wholly unlike the case of
2 permanent court created by constitation or by statute and presided over
by one who had some color of authority although not in truth an officer
de jure. and whose acts as a judge of such court may be valid where the
public s concerned. The court exists even though the judge may be dis-
qualified or not lawfully appointed or clected.

{A court-martial] has no continuous existence, bur under the provisions
of the statute it is called into being by the proper officer, who constitutes
the court itself by the very act of appointing its members, and when in
appointing such members h violares the stature, as in this case, by appoint-
ing men to compose the court thar the satute says he shall nor appoint,
the body thus convened is nor a legal courr-martial and has no jurisdiction
over cither the subject matrer of the charges against a volunceer officer or
over the person of such officer 81

For the next fifty vears challenges to the jurisdiction of courts-
martial were often based upon alleged failures to follow the statutes
which authorized their creation. The question naturally arose as to
which such failures were jurisdictional and which were procedural
only and therefore not reviewable in a collateral atrack. In 1909 the
Supreme Court made it clear that not all failures to follow precisely
the statutes prescribing rules for the proceedings of military tribunals
were jurisdictional. In the case of Mullan v United Stares™ it was

79 Ex parte Watkins, 28 US. (3 Pet.) 193, 209 (1830).

29 See, e.g., Mullan v. Unired Srates, 140 U.S. 240 (1891): Keyes United
States, 109 US. 336 {1884}, Dynes v. Hoover, 61 US. (20 How.) 65 (1857},

81 McClaughry v. Deming, 186 US. 49, 64-65 (1902}. The opinion of the
lower court ser our four “indispensable prerequisites™ to the validity of court-
martial judgments: “(1) That it was convened by an officer empowered by the
statutes to call ji (27 that the officers whom he commanded to sit vpon it were
of those whom ke was authorized by the articles of war to derail for thar purpose:
(3) that the courr thus constitured was invested by the acts of congress with
power zo trv the person and the offense charged; and (4) that its sentence was in
accordarce ‘with the Revised Statutes.” Deming v, McClaughry, 113 F. 639, 650
8th Cir. 1962, Se¢ also United States v, Brown. 206 U.S. 240 (1507}

822:2 U8, 516 {1909).
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argued that the use of proceedings of a court of inquiry as evidence
before a court-martial in violation of a statute which permitred such
use only when oral testimony could not be obtained deprived the
court-martial of jurisdiction. The Court found that the right pro-
vided by the statute could be waived,® unlike jurisdictional requi-
sites. Shortly after the end of World War I the Supreme Court con-
sidered an allegation that a court-martial Jacked jurisdiction because
the pleadings did not charge any crime known to the laws of the
United States. The Courr found jurisdiction and stated that it “is
not necessary that the charge in court-martial proceedings be framed
with the technical precision of a common law indictment,” %

During the 1940's the most popular statutory ground upon which
courts-martial were collaterally attacked was the failure to comply
with provisions requiring a thorough and impartial investigation be-
fore referral of a case to a general court-martial.®® A conflict of
opinion developed as to whether the lack of such an investigation
was jurisdictional, although most of the lower federal courts ap-
parently felt chat it was, because they regularly examined alleged
errors in pretrial investigations.*® The conflict was settled by the
Supreme Court in 1949 m the case of Humphrey v. Smith.®™ In an
opinion which clearly held that the failure to conduct a pretrial in-
vestigation did nor deprive a general court-martial of jurisdiction,
Justice Black responded to the dissenters’ argument that the Court’s
interpretarion made the statutory requirement a “virtual dead Jet-
ter’":?

This conteation must rest on the premise thar the Army will comply with
the 70th Article of War only if courts in habeas corpus proceedings can

83 1d, at 519,

84 Collins v. McDonald, 258 USS. 416, 420 (1922).

5 See generally Annot., 15 ALR.2d 387, 399 (1951)

8 See Henry v. Hodges, 171 F.2d 401 (2d Cir. 1948), cert. dewied, 336 US.
968 (1949); Smith v, Hiare, 170 F.2d 61 (3d Cir. 148), rev’d sub. nom. Humphrey
v. Smith, 336 U.S. 695 (1949); Benjemin v. Hunter, 169 F.2d 512 (10th Cir. 1948},
Waite v. Overlade, 164 F.2d 722 (7th Cir. 1947), cerr, denied, 334 US. 812 (1948);
Reilly v. Pescor. 136 F.2d 632 (8th Cir. 1946), cert, denied, 329 US. 790 (1946}
But see Becker v. Webster, 171 F2d 762 (2d Cir, 1949), cert. denied, 336 US,
968 {1949); DeVvar v. Hunter. 170 F.2d 993. 997 (10th Cir. 1948) (concurring
opinion), cerr, demicd, 337 U.S, 908 (1549), At least one discrict judge squarely
held that the lack of a thorough and impartial pretrial investigation is a jurisdic-
tional defeet. Anthony v, Hunter, 71 F. Supp. 823 (D. Kan. 1947)

271336 U5, 695 (1949).

381, ac 702
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invalidate any court-marcial conviction which does nor follow an Article
70 pre-trial procedure. Ve cannot assume that fudicial coercion is essen-
tial to compel the Army to obey chis Article of War. . . . A ressonable
assumption is thar the Army will require compliance with the Ardicle 70
investigatory procedure

Humphrey v, Smrirh brought an end to an era in which the most
popular and apparently most effective means of securing a deter-
mination that a milicary court lacked jurisdiction was the allegation
of noncompliance with statutory provisions.

The final question to be considered in a discussion of the early
development of civilian judicial review of military tribunals is the
extent to which provisions of the Constitution could be used to sup-
port collateral atracks upon courts-martial. At the outser some dis-
tinctions must be made with regard to the types of constitutional at-
tacks attempted. They fall into three categories: it might be al-
leged that (1) certain starutes pertaining o personal or subjecr matrer
jurisdiction of military courts are unconstitutional, (2) the exercise
of jurisdiction by a military court over a given person or subject
matter is unconstitutional, or (3) the milirary court proceeded in an
unconstitutional manner.

An example of a constitutional atrack upon the statutory basis
of a court-martial is contained in the early case of Ex parte Hender-
so,*" in which it was held that a statute purporting to subject gov-
ernment contractors to trial by court-martial violared their right to
trial by jury® The case of Ex parre Milligan® in which the Su-
preme Court held that the trial of a civilian by a military commission
when the civil courts are open violated the Tight to trial by jury.®
is perhaps the best known example of a finding of 2 lack of jurisdie-
tion in a military tribunal on consticutional grounds (as opposed to
finding a statute purpomng to grant jurisdiction unconstitutionat),

The devel opment of the final type of constitutional atrack—the
allegation that the courr-martial proceeded in an unconstiturional
manner—requires greater discussion. During the nineteenth century
there is recorded no successful collateral actack of this tvpe upon a
court-martial. In the case of Ex parie Reed™ it was argued that the

59336 U'S. at 700.

%011 F. Cas. 1067 (No.6349; (C.CD. Ky. 1878).

8114, at 1075-76; see also In re Craig, 70 F. 969 :C.CD. Kan. 1895;,
9271 US. (4 Wall) 2 118681,

98 See text accompanying notes 4348 supra

24100 US, 13 (1879).
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return of proceedings to a court-martial for revision of a sentence
put a habeas corpus petitioner twice “in peril for the same offence,”
or “deprived [him] of his liberty without due process of law.” ** In
denying the application for the writ the Supreme Court did not
even discuss the argument.”® Similarly, in 1922 it was argued that
the only evidence of guilt before a court-martial was a coerced con-
fession ‘and that the petitioner was, therefore, compelled to be a wit-
ness against himself in violation of the Constitution.”” The Court
stated that this “at most, was an error in the admission of testimony,
which cannot be reviewed in a habeas corpus proceeding.” %

The groundwork for successful collateral attacks upon military
criminal proceedings on the basis of constitutional defects therein
was not laid until 1938, when the Supreme Court handed down the
landmark decision of ]o}m:an v, Zerbst®® The case involved 2
habeas corpus petitioner who was tried in a federal district court
without the assistance of counsel, His petition was denied in the
lower federal courts on the basis that the trial court had jurisdiction
and nothing appeared which indicated the trial was a sham or a pre-
tense,'® and, therefore, the judgment could not be collaterally at-
tacked.*! The Supreme Court, however, held that habeas corpus
was a proper remedy to obtain relief from the denial of counsel in
violation of the sixth amendment, Mr. Justice Black, speaking for 2
majority of the Court, was unwilling to depart from the long stand-
ing precedent chat the judgment of a court cannot be atracked col-
laterally unless there is a lack of jurisdiction. He created instead a
legal fiction by stating: “A court’s jurisdiction at the beginning of
trial may be lost ‘in the course of the proceedings’ due to failure to
complete the court—as the Sixch Amendment requires—by providing
counsel for an accused who is unable to obtain counsel, who has not

%5 /d,at 19,

© But cf. Ex parte Bigelow, 113 US. 328 (1885).

¢ Collins v, McDonald, 258 US. 416, 420 (1922),

8314, ar 42021,

20304 U8, 458 (1938).

10010 a number of earlier cases the Supreme Court had held that judgments
were void and subject to collateral arrack when convictions were the resule of
fraud during the course of the tial, Mooney v, Holohan, 294 US. 103 (1935), and
mob domination of the trial. Moore v. Dempsey, 261 US. 86 (1923); Frank v.
Mangum, 237 U.8. 309 (1915),

101 Bridwell v, Adechold, 13 F, Supp. 253 (N.D. Ga, 1935), afi’d sub. nom.
Johnson v. Zerbst, 92 F.2d 748 (5th Cir, 1937).
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intelligently waived this constitutional guaranty, and whose life or
liberty is at stake.” "

Due to the Supreme Court’s expansion of the scope of review in
federal habeas corpus proceedings, and probably because of the
growing dissatisfaction with military justice as administered during
the 1940's,** the federal courts began to assert authority to determine
whether court-martial proceedings violated provisions of the Consti-
tution. The constitutional requirements examined included the right
to counsel,™* to a transcript of the proceedings,'™ and to due process
of law,** as well as the right to be free from unreasonable searches
and seizures,""" cruel and unusual punishment.”® and double jeop-
ardy *" It seemed quite clear that the trend was away froma “hands-
off " attitude and toward broader collateral review of courts-martial
by the federal courts.

In 1950, however, the Supreme Court decided a case which, it
would seem, severely limited the scope of review of military trials.
The Court of Appeals for the Fifth Circuit clearly held that one Eu-
gene Brown was demed due process of law during the course of
court-martial proceedings in violation of the Constitution.* In an
opinion by Mr. Justice Clark the Supreme Court held in Hiatr <
Brown''t that the scope of the Court of Appeals’ review was roo
broad. Nevertheless. the language used in that portion of the opinion
implied that compliance with the due process clause 1was a proper in-

102304 U8 at 468
103 S,

Shermar, The Civilimnizarion of Mifitary Lanw, 22 Mae L.
i Note, Coligteral Artack on Courts-Martial in the Federal
(1948,

15473, cert. denied, 334 US,
+ Romero v, Sou er. 173 F.2d

t: Cir. 1943)
Hurrer, 993 {10th Lm 19487, cers. demied, 317 US,
08 {1949, Benjamin v 59 Fad 112 Cir, 1948): United Srates
ex.rel. Innes v, Hiatr, 141 F.2d 564 13 Cir. 1943

107 Romero v, Squier, 133 F.2d (9th Cir, 19435, cere. demied, 218 TS, a3
(19433,

19¢ Powers v. Hunter, 178 F.2d 141 (10th Cir, 1939), cerr. denied. 339 US, 386
11930

Anderson v, Hunter, 177 F.2d 770 (1Cth Cir, 1949).
113 Hiatt v, Brown. d 273277 (19495
21339 UL 105 119
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quiry on habeas corpus review.'** The Court went on to say, how-
ever:

[1)c is well settled that “by habeas corpes the civil courts exercise no
supesvisory or correcting power over the proceedings of a coust-mar-
tial. . . The single inquiry, the test, is jurisdiction” . .. In this case
the conre-martial had jurisdiction of the person accused and the offense
charged, and acted within its lawful powers. The correction of any errors
it may have commitred is for che military aucharicies which are alone
authorized to review its decision.113

The above language seems to take on greater significance in view
of a decision handed down only a few years after Jobmston <.
Zerbst'* In the case of Waley v. Johnston'™® the Supreme Court
rejected Justice Black's fiction of “loss of jurisdiction” and held that
the writ of habeas corpus is properly used to review those cases in
which the “conviction has been in disregard of the constitutional
rights of the accused. . ..” *'* Was it possible that the Supreme Court
in Hiart v, Brown was telling the lower federal courts to limit their
inquiry in reviews of courts-martial to the question of jurisdiction as
that concept existed prior to the legal fiction established in Johnston
v, Zerbst? A later decision indicated that such was not the intent
of the Court,"" but a clear answer as to the scope of review in col-
lateral attacks upon the proceedings of military courts has to this
day not been provided, Perhaps one of the reasons it has not been
provided is that in 1950 Congress greatly reduced the need for col-
lateral review of courts-martial by taking the unprecedented step of
providing for their direct review by a court composed of civilian
judges.’® The law by which this was accomplished is known as the
Uniform Code of Military Justice® It became effective on May 31,
1951,** bringing to a close what may be called the early history of
civilian judicial review of military tribunals.

112 /4, ac 110

213339 U.S, at 111 (citation omitced).

114303 U8, 458 (1938),

115316 U.8. 101 {1942).

16 1d, at 105,

117 Burns v. Wilson, 346 U.S, 137 (19§3).

118 Act of May 5, 1950, ch. 169, art. 67, 64 Stat. 129,
11910 US.C. §§ 801-940 (1970).

120 Act of May 5, 1950, ch. 169, § §, 64 Stat, 145,
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B. DIRECT REVIEW OF COURTS-MARTIAL—
THE COURT OF MILITARY APPEALS

As is true of any controversial legislation, the provisions of the
Uniform Code of Military Justice relating to civilian appellate re-
view of courts-martial were the product of compromise As a
result the Court of Military Appeals is nor as presrigious a body as
it might have been. Its judges were not given life tenure or an un-
diminishable salary’ and it was not vested with the “judicial Power
of the United States™ *** a5 an inferior court within the meaning ot
Article IIT of the Constitution, Rather it is a eglslame court”
established along with the rest of the Uniform Code of Military
Justice pursuant to Congress’ power to-“make Rules for the Govern-
ment of the Jand and naval Forces.” *** Nevertheless, the creation
of the Court of Military Appeals provided for the direct appellate
review of certain courtssmartial by a panel of three civilian judges.™
VWhile this action reduced the need for collateral review bv the fed-
eral courts, it is clear thar it was not the intent of Congress to pre-
clude all such review. "

At this pomt it seems appropriate to depart from a purely historical
approach, for the military justice appellate system devised in 1950
has not changed appreciably since thac time, ¥ and in view of the
scope of the remainder of this paper. it is best discussed in terms of
its current operation, In order to undersrand the extent to which
direct civilian review of courts-martial is available, it 1s necessary to
understand some of the derails of the military justice system devised
by Congress. A brief discussion follows.

" All courts-martial are subject to some type of review, although ir
may not be “judicial” in the ordinary sense, Lvery record of trial

121 See gemeraily WWillis, Unired States Court of Milizary Appeals: Its

M, L. Rev. 39 (1972) [hereinafter cired as

ct of Mag 5, 1950, ch. 169, { 5. 64 Star. 128, The judges sre now enrirled
e salary and allowances as ‘udges of the United Stares Coure of Appeals,
o * compensition Is not “undimicishable” as a matter of constitutional
rignt as is that of the ju; of “Article 111" coorrs. 10 USC. § 867 (197C;
US. Coxsr. arc. 111

126U, Cost. arc |,

125 See test gccompanying notes 141
the jurisdict:on of the Coure of Mititary Appeals

226 Soe V' pra e 123, at 43,

127 Compare 10 USC. i1 865 & 87 (19707 wirk Act of May 3, 1650, ch. 155,
arts. 66 & 67, 53 Stat, 128.23

7.1 for a discussion of the exrent of
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must be reviewed by a military commander, normally the command-
er who ordered that the court be convened.’*® While he may not
take any action which would prejudice the rights of the accused,!®
he has complete discretion with regard to actions which benefit the
accused, including even the disapproval of findings and sentences
which are fully supported by the evidence.® Records of summary?#
and special’® courts-martial must be reviewed by a military law-
yer.** Such a review is automatic and is normally accomphshed by
a member of the staff of a milicary commander authorized to convene
general courts-martial. The lawyer who reviews the record has no
independent authority, however, to set aside the findings or sentence
of the court-martial; rather, his recommendation to do so must be
made to the commander who exercises supervisory authority in mili-
tary justice matters over the officer who convened the court. Never-
theless, a check on the commander is provided by broad statutery
language permitting the Judge Advocate General of the armed force
in question to vacate or modify the findings or sentence of such a
court-martial'** No further direct review is provided excepr in
those cases in which a punitive discharge adjudged by a “BCD
special” court-martial is approved by the convening authority.

All courrs-martial affecting general or flag officers (the highest
ranking officers of the armed services, a group very small in number)
and all courts-martial which include an approved sentence of death,
punitive discharge, or confinement for one year or more must be
reviewed by a Court of Military Review.® In addition, the Judge
Advocate General concerned may direct review by such a court of
any general court-martial in which there has been 2 finding of guilty

12810 U.S.C. § 860 (1970).

12810 US.C. § 862 (19703,

12010 GS.C. § 864 (1970,

31A summary court-marcial is a tribunal of extremely limited jurisdiction.
Ie may y only chose persons who consent 1o tral before it and ean senvence
offenders to a period of confinement for only one monch or less. 10 USC. § 820
(1970),

1324 special court-martial may try any person subject co military kaw for
any noncapital offense punishable under the Uniform Code of Milirary Juscice. It
can impose confinement for @ period of up to six months as well s accessory
penalties. Under certain conditions it can scntence an offender to be discharged
from the service with a bad-conduct discharge. 10 USC. § 819 (1970)

182 10 US.C. ¢ 865(c) (1970).

13410 US.C. § 869 (1970).

135 10 US.C. § 866(b) (1970).
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and a sentence.’® A Court of Military Review is established by the
Judge Advocate General of each armed force, and while it is not a
court in the sense of Article IIT of the Constitution, its decisions are
binding™®" and its judges are. by statate, made relatively inde-
pendent.’** Congress has authorized the assignment of civilians to
Courts of Milirary Review.™ bur the actual presence of civilian
judges on such courts is the rare exception rather than the rule. The
review provided by the Courts of Military Review is extensive:

[A Court of Milizary Review] may affirm only such findings of guitry,
and the sentence of such part of amount of the sentence, 3 it Ands correct
in law and fact and derermines, on the basis of the enrire record, skould
be approved. I considering the record, it may sweigh rhe evidence, jndze
the credibility of witnesses, aud derermine conroverted questions of
recognizing that the trisl court saw and heard the witnesses 140

Of the cases reviewed by the Courts of Military Review only
those involving general or ﬂag officers and those in which a Court
of Milirary Review has affirmed a death sentence must be reviewed
by the United States Court of Military Appeals.#! Nevertheless, it
may review any case required to be reviewed by a Court of \hhrar\
Review, either by granting an accused’s petition for review or upon
certification of the case to it by a Judge Advocate General™* As
can be seen, direct civilian judicial review as a matter of right is
simply not available to the average military defendant,

Tha is not to say, however, that the Court of Military Appeals has
not been an 1mpurnnt and effective force in insuring fairness in
military tria In practice it reviews a substantial number of cases
reviewed by the Courts of Military Review.™* Moreover, its opin-

869 11970,

‘emphasis added;
115701, The name of the court was changed from
to the "United States Court of Milirary Appeals’
t wis made clear that it was established under Article 1 of the Constitution
5. Act of Juae 15 1965, Pub. L. No, 90-340, 82 Star. 178 fcodified at 10
A LRI
$567ib12) & (31 (1970,
iy Willis T, sapra note 121
44 See Wilis, The Comitinion, the Unired States Court of Mili
and the Futnre, 7 AGL L, Rev, 27 79 1, 3159 11972 (hereina

¥ dppe,
cited as Willis
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jons since 1951 have provided a substantial body of precedent'*
which is applied in the review of all courts-martial as well as by
military trial judges.*** While the scope of direct review is limited
to questions of law,™" the Court of Military Appeals has power to
decide whether the evidence is insufficient as a matter of law to sup-
port the findings.*** In addition, the “nebulous distinction between
questions of law and questions of fact and the liberal construction
by the Court of its powers minimizes the significance of this limic
tion. . . .” *** The present and potential value of the Court of Mili-
tary Appeals will be furcher discussed in this paper,”® but for the
moment the examination of the development of collateral review
will be resumed.

1II. THE EXPANSION OF COLLATERAL REVIEW
A. SCOPE OF REVIEW

Less than two years after the Court of Military Appeals began its
work the Supreme Court decided a case which is still cited regularly
when the scope of review of military cases is discussed. The case
involved petitions for writs of habeas corpus by two airmen who had
been sentenced to death by a court-martial before the Uniform Code
of Military Justice became effective. The district court, relying
upon Hiart v, Brown,™ dismissed the petitions,®? but the Court of

145 The official reports of the United States Court of Military Appeals are
now contained in 21 bound volumes,

148 In 1968 Congress established military judges as the presiding officers of all
general courts-martial, and authorized them to preside over special courts-martial
as well. Military Justice Act of 1968, Pub. L. No. $0-632, § 2, 82 Stat. 1335 (codi-
fied at 10 U.S.C. §§ 816, 826 (1970}). In practice today, military judges preside at
all military trials excepe those by summary court-martial. They must be members
of the bar and certified by The Judge Advocare General of their armed force as
qualified for such duty. 10 US.C. ¥ 826(bj (1970). While summary courts-martial
and special courts-martial in which no punitive discharge is adjndged cannot be
reviewed by the Courc of Military Appeals, the court’s power to affect such
tribunals has been demonstraced. See United States v. Alderman, 22 US.C.ALA.
298,46 C.MLR. 298 (1973)

1710 US.C. + 867(d) (1970).

148 See 10 U.S.C. § 867 (e) (1970).

149 Willis I, supra note 121, ac 7778

150 See text accompanying notes 349 and 362-363 infra.

151339 US. 103 {1950),

152 Dennis v. Lovett, 104 F. Supp. 310 (D.D.C. 1952); Burns v. Lovert, 104 F.
Supp. 312 (D.D.C. 19522,
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Appeals for the District of Columbia considered the merits of the
petitioners’ claims'®® based upon the legal fiction that jurisdiction is
lost by denial of constitutional rights,™** Tn Burns «. TWilson'® the
Supreme Courr asserted that the scope of review in milirary habeas
corpus cases had always been narrower than in civil cases.!™ Never-
theless, the opinion of four j justices made it clear that the inquiry
was not limited to ;urxsdmmn in the traditional sense as had been
indicated in Hiatt <. Brown. but on the other hand did not extend
© an inquiry into the merits of all constitutional claims. Rather. if
“a military decision has dealt fully and fairly with an allegation
raised in [an application for habeas corpus|. it is not open to a federal
civil court to grant the writ simply to re-evaluate the evidence.” 7

It soon became clear that the “full and fair consideration” test of
Burns was not intended to apply to constitutional challenges to the
jurisdiction (in the traditional sense) of courrs-martial. During the
1950’s the Supreme Court considered a number of cases involving
the question of a court's-martial jurisdiction of the person of certain
categories of civilians. In a series of decisions the Court unhesitating-
ly found that statutes purporting to extend court-martial jurisdiction
to civilians could not constitutionally be applied to former service-
men,'** dependents of military personnel** or government em-
ployees accompanying the armed forces overseas during peacetime.*"
In 1969 the Courr was faced with a case chal lenging the subject mat-
ter jurisdiction of a court-martial and held thar the court-martial
was without jurisdiction because the offense involved was not “serv-
ice-connected.” **! The case of Burns v. Wilson was not discussed
in any of the foregoing decisions,

183 Burns v. Lovert, 202 F.2d 335, 343-47 1D C.Cir, 19525

18414, ar 342

183 346 U.S, 137 (1953)

158 14, ar 139, During the same term in which Burns v, Wilson was decided.
the Court decided a case which permitred broad review of state court decisions in
federal habeas corpus applications. Brown v. Allen, 34 US. 443 (1933, See also
Developments in the Lawy, supra note 4, ac 1113-19.

187346 U8, at 142

158 United States ex. rel. Toth v. Quarles, 350 U.S. 11 195§}

-2 Kinsella v. United Srates ex rei. Singleron, 361 US. 234 ¢1960:; Reid v.
Coverr, 554 US. 1 11957).

16> Grisham v, Hagan, 361 U8, 278 11960); McDlroy v, United Srates ex. rui
Guaglisrdo, 351 US. 281 (1960).

161 (F'Callahan v. Parker, 353

1956).
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With regard to alleged constirutional defects in the proceedings of
courts-martial, the lower federal courts initially accepced and ap-
plied the Buras test of “full and fair consideration” wich lirtle dif-
ficulty. Because of the location of a large military confinement facil-
ity within its jurisdiction,'® it is not surprising that the Court of Ap-
peals for the Tenth Circuit had occasion to consider a comparatively
large number of military habeas corpus cases. In a line of cases be-
ginning with Easley v, Humter'®® that court applied the Burns test
to all types of allegations of denial of constitutional rights by courts-
martial?® In Easley the court disposed of the petitioner’s claims by
stating:

The record before us discloses thar this case was reviewed as provided
for in the Articles of War; that in addition, after chis petition was filed, 2
hearing thereon was delayed for the purpose of giving the petitioner an
opportunity to exhaust his remedics under the [Uniform Code of Milirary
Justice). It is not alleged nor contended that the identical questions now
presented were not fully and fairly determined in the military courts, nor
is there any showing that the procedure for military review was not
legally adequate to resolve the questions which are presented in this case.165

During the 1950's the same test was applied in most other circuits in
which the question was considered,'®® It was also used by the Court
of Claims in suies for back pay.**’

Obviously the test of “full and fair consideration” is a highly sub-
jective one. While there may not be much disagreement as to
whether an issue was “fully” considered in a given case, the require-
ment of “fair consideration” may mean anything from “a lack of
arbitrariness” to “correct in the judgment of the one making the de-
termination.” It is not surprising, therefore, that the Burns test began

162 The United States Disciplinary Barracks is located at Forc Leavenworth,
Kansas.

168 209 F.2d 483 (10th Cir, 1953)

164 See Sutcles v, Davis, 215 F.2d 760 (10th Cir. 1954), cert. demied, 348 U.S,
903 (1954); Dixon v, United States, 237 F.2d 317 (10th Cir. 1956); Dickenson v.
Davis, 245 F.2d 317 (10th Cir. 1957), cerr, demied, 355 U.S, 918 (1958); Thomas v,
Davis, 249 F.2d 232 (10th Cir. 1957), cere, demied, 355 U.S. 927 (1958); Bennett
v. Davis, 267 F.2d 15 (10th Cir. 1959)

165209 F.2d ac 487,

166 See, e.g,, Day v, McElroy, 255 F.ad 179 (D.C. Cir, 1958), cert, denied, 357
U.8. 930 (1958); Mitchell v, Swope, 224 F.2d 365 (9th Cir. 1955).

187 Begalke v. United States, 286 F.2d 606 (Ct. Cl. 1960), cert, denied, 364 LS.
865 (1960).
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an evolutionary process in the 1960's which resuleed in 2 subsrantial
expansion of the scope of review of military criminal justice.
Before discussing some of the recent cases in which courts have
purported to decide the meaning of Burns v, Wilson it should be
pointed out that in almost every case decided in this area the factual
basis for the alleged constitutional infirmity is set out at some length
in the opinion. As a result it is often difficult to tell whether a courr
is simply ignoring Buis and examining the merits of the claim.”
In some cases it seems clear thar that is precisely what the courts are
doing.' In addition to the courts which tacitly reject Burns there
are a few which have openly abandoned any distinction between the
review of military and state proceedmgi in collateral artacks, The
argument in suppnr( of that position is that “the principal opinion in
Barns did not app v a standard of review different from that cur-
rently imposed in habeas corpus review of state convictions,” '™
Most of the courts which have considered the issue have taken the
view that the tesc of “full and fair consideration™ will be applied
only to factual dererminations which form the basis for constitu-
tional claims. According to this view, pure questions of constitution-
al law should be decided de novo by the federal court. For example,
in Kennedy v. Commmndant*™ the habeas corpus petinioner did not
argue that the officer appointed to defend him was ineffective, bue
rather conrended that the failure to appoint a laswyer as counse] was
a per se violation of his sixth amendment right. While the Court of
Appeals for the Tenth Circuir resolved the question against the peti-
tioner, it said. in effect, that since no factual deternunation was in-
volved, the issue would be considered without regard to whether i
had been fully considered by the military courts!™ It appears that
the court was serious about reraining the “full and fair considera-
tion” test for constitutional issues involving factual determinarions.

168 See, ¢,3.. Rusking v. Wilkinson. 272 F.2d 633 i fth Cir. 1659}, cere. deuied,
364 U8, 913 119500

6% Wimberly v, Laird, 472 F.2d 623 17tk Cir, 197355 Heilman v. United Srates,
406 F.2d 1011 (7th Cir. 1969). cerr. denied, 396 U.S, 860 {1959).

179 Kauffman v. Secrerary of the Air Force, 315 F.2d 991, 697 (D.C. Cir. 1969
cert. denivd, 396 U also Allen v, VarCantfore, 436 F2d 5

62 & enied. 402 U8, 1008 119715,
110th Cir, 1967): see also Harris v. Ciccone, 417
(8th Cir. 1%9 re. denied, 397 U8, 1078 1167055 Shaw v, United Srates

949 {Ct. Cl. 1966);, Gibbs v. Blackwell, 354 F.2d 469 (5th Cir, 1965
172377 F.2d ar 342
178 See Smith v. McNamara, 365 [.2d 896 {luch Cir. 1968y, cert. Jen
nom. Sinith v, Laird, 364 U.S, ¢34 16695,

ed sib
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It remains to be seen to what extent other courts which appear to
have adopted the “fact-law™ distinction will refrain from examining
the merits of claims based upon factual questions.

A final consideration concerning the scope of review in collateral
attacks involves the question of whether the proceedings of courts-
martial are subject to review for errors which are not of constitu-
tional dimensions. While the Supreme Court has never clarified the
Burns decision, the Court did decide one case since then which
touched upon the scope of review. United States v. Augenblick'™
mvolved two claimants who sued for back pay in the Court of Claims
based upon defects in their trials by court-martial. In one case the
Court of Claims granted relief because of whar it perceived to be
a violation of the Jencks Act.'™ The court stated that the denial of
discovery In question “seriously impeded [the claimant’s] right to a
fair trial in violation of the Due Process Clause of the Constitution.” '™
In the other case the Court of Claims granted relief because of a
violation of a rule of evidence concerning accomplice testimony .2
The court said: “In its relation to fundamental fairness, this rule is
similar, and serves a parallel purpose, to the constitutional rule that
the due process clause invalidates a conviction rested on no evidence
atall.” "® The Supreme Court reversed both cases in a unanimous de-
cision!™ The opinion by Mr, Justice Douglas pointed out that
“Rules of evidence are designed in the interest of fair trials. But un-
fairness in result is no sure measure of unconstitutionality. When
we look at the requirements of procedural due process, the use of
accomplice testimony is not catalogued with constitutional restric-
tions,” ' As to the discovery question Justice Douglas stated: “It
may be that in some situations, denial of production of a Jencks Act
type of a statement might be 2 denial of a Sixth Amendment right. .

But certain it is that this case is not a worthy candidate for considera-
tion at the constitutional level.” *** The Court said in conclusion
that “apart from trials conducted in violation of express constitutional
mandates, a constitutionally unfair trial takes place only where the
barriers and safeguards are so relaxed or forgotten . . . that the pro-

174393 U8, 348 (19695,

175 Augenblick v. United Scates, 377 F.2d 586 (Ct. Cl 1967).
176 14, at 606-07.

177 Juhl v. United States, 383 F.2d 1009 (Ct, Cl. 1967).

118 1d, ac 1023,

178393 U.S, 348 (1969).

180 1d. at 352,

181393 U8, at 3%6.
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ceeding is more a spectacle . . . or trial by ordeal . . . than a disciplined
contest,” 14

It would appear that Augenblick clearly sertled the question as to
whether nonconstitutional procedural defects in courts-martial may
be raised in collateral attacks. Nevertheless, two appellate courts
have since considered issues which were not of constitutional dimen-
sions. The Court of Appeals for the First Circuit'®® decided the ques-
tion of whether a certain guilty plea violated the provision of the
Uniform Code of Military Justice prohibiting pleas of guilty to
capital offenses.’™ It based its authority to decide such an issue on
the language of the habeas corpus statute!® to the effect that custody
can be challenged as being violative of the “Constitution o7 laws of
the United States,” *** The Court of Appeals for the Ninch Circuit
recently considered a question of statutory law in connection with
a petition for a writ of habeas corpus by a military prisoner.! It
was held, however, that the military courts had fully and fairly con-
sidered the airman’s claim that his prosecution was barred by the
statuce of limitations.®® If chese decisions are followed, the already
expanded scope of review will be widened subsranmll_v in habeds
corpus cases.

B. METHODS OF REVIEW

Of the remedies historically available to the aggrieved service
member, two have survived to be of present practical value. They
are the writ of habeas corpus and the suit for back pay. As pointed
out earlier, in addirion to providing respectively a release from cus-
rody and a money judgment, they result in a public judicial declara-
tion of the invalidity of the court-martial proceedings. Until the
relatively recent past it did not appear that any other remedy of sig-
nificant value was available. Nevertheless, there were those who

182 /4, (emphasis added).

188 Allen v. VanCantfore, 436 F.2d 625 (1st Cir. 19713, cert. demied, 402 US.
1008 (1971)

18410 US.C, § 845 (19707

18528 US.C. § 2241 (1970;

185 436 F.2d at 629,

187 Broussard v. Patton, 466 F2d 816 (Sth Cir. 1972), cere. demied, 410 US
942 (1973).

188 /4. at 819, One of the judges, relying on the opinion in Fischer v. Rufner,
277 F2d 756 (5th Cir, 1960), was of the opinion that such a claim could nor be
considered by the federal courts. 466 F.2d ac 820,
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were neither in “custody” ** nor in a position to sue for back pay.
In particular, service members awaiting trial who were not confined
and those whose sentences included neither confinement nor for-
feiture of pay were seemingly without a method to obtain civilian
judicial review. In addition, for most persons the Court of Claims
was not a convenient forum in which to seek relief. 2

During the last decade new remedies have become available which
have the potential to provide judicial review to almost everyone who
is convicted by court-martial and to some who are awaiting trial. It
now appears that under some circumstances it is possible to obtain
a writ of mandamus requiring the correction of a discharge, a declar-
atory judgment that a court-martial conviction is void, or an in-
junction against prosecution in a military court. Before any col-
lateral attack upon a conviction other than by habeas corpus can be
successful, however, a statutory obstacle must be overcome. Article
76 of the Uniform Code of Military Justice provides in part as fol-
lows: “Orders publishing the proceedings of courts-martial and all
action taken pursuant to those proceedings are binding upon all de-
partments, courts, agencies, and officers of the United States, subject
only to action upon a petition for a new trial [and action of the
executive branch],” * At least one court has indicated that this
finality provision bars collateral relief other than habeas corpus,*
but most courts which have addressed the issue have held that it does
not.** The basis for this holding seems to be that the person who is
not in custody should not be deprived of review of a military con-
viction solely because of that fact."® The Supreme Court has had
two opportunities to consider the question of non-habeas corpus
collateral review of courts-martial but has declined to do so. In

189 See text accompanying notes 245-249 infra for a discussion of the term
“custody.”

190 The Courr of Claims sits in Washington, D.C.

18110 USC. § 876 (1970). It is clear thae Asticle 76 was not intended to
preclude review by means of the writ of habeas corpus. Weckstein, Federal
Court Review of Courts-Martial Proceedings: A Delicate Balance of Individual
Rights and Military Responsibilities, §4 MiL. L. Rev. 1, 16 & nn. 86 & 87 (1971)
[hereinafter cited as Weckstein].

192 United States v. Carney, 406 F.2d 1328 (2d Cir. 1969) (per curiam); of.
Ragoni v. United States, 424 F.2d 261 (3d Cis. 1970).

153 Kauffman v. Secretary of the Air Force, 415 F2d 991 (D.C. Cir. 1969),
cert. denied, 396 US. 1013 (1970); Augenblick v. United States, 377 F.2d 586 (Cr.
CL 1967), rew’d on other grownds, 393 US. 348 (1969); see also Cole v. Laird,
468 F.2d 829 (5th Cir. 1972); cf. Ashe v. McNamara, 355 F.2d 277 (Ist Cir. 1965).

104 See Kauffman v. Secretary of the Air Force, 415 F.2d at 994-96.
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United States v, Augenblick”"" the government argued that the final-
ity provision of the Uniform Code of Military ]usuce bars review
by the Court of Claims, but the Supreme Court decided the case in
favor of the government on other grounds and did not reach the
question 19 I the recent case of Secrerary of the Navy @ Avrech!
which involved an action for 2 declamtory udr_rment thac the “gen-
eral article” of the Uniform Code is unconstitutional, the msue of
whether the federal courts have ather than habeas corpus jurisdiction
to review military convictions was not raised until oral argument. ™™
Subsequently the Court requested briefs on the subject bur Wtimarely
decided the case on the basis of their holding in P?r/eu v Levy™
thar the general article is not unconstitutional

In 1946 Congress authorized the secretary of each military de-
partment to correct any military record of the department rhmurxh
2 board of civilians “when he considers it necessary to correct an
error or remove an injustice.” *' Similarly, in 1958 a board was
authorized swithin each department to review the discharge of any
former service member other than discharges resulting from the sen-
tences of general courts-martial.**? The question naturally arises as
to what extent the secretary or board concerned can be judicially
compelled to change a military record which is the result of a court-
martial. Until 1962 there were obstacles to obraining relief in the
nature of mandamus in courts other than those of the District of
Columbia, ™ bur Congress remedied the problem by specifically
granting jurisdiction to the districe courts®”* and allowing such an

action to be brought in the district in which the plaintiff resides”

185393 U8, 348 11969,

96 11, at 351

142 USLW, 5233 (July 8, 1574;

145 For a summary of che arguments see 42 U.SLV. 3477 (Feh, 26, 197+

1es42 <4979 Hune 19, 1974,

200 42 US.LW.

201 Ace of Aug. 2. 1946 ch. 73 207, 60 Srar. 837 (codified ac 10 US.C. 3 1532
(197035

202 Act of Sepr, Pub. L. No. 85
fied at 10 US.C. § 1553 119701).

F13(v)(2). 72 Srar. 1267 (codi-

203 See generally Byse, Proposed Reforms in Federal “Nom-searuwrory” Judicial
Reviews Sovereign Inmmunity, Indispensable Parties, Mandamis, 75 Hawv. L
Rev. 1479 (1962); Nore, Mandatory Injunctions as Substitutes for Writs of Mai-

damus in the Federal Distric: Courts, 38 Coruar. L. Rev. 903 (1938)
20428 U.S.C, § 1361 (1970)
20528 US.C. § 139L(e) (1970),
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The availability of this “action in the nature of mandamus” to re-
view indirectly a conviction by a military court was first discussed
by a federal appellate court in 1963, In the case of Ashe v. Me-
Narmara®® it was held thar there is a judicially enforceable duty to
correct a discharge given as the result of the sentence of a court-
martial in which the defendant’s constitutional rights were viclated.
The court’s discussion of the legislative history of the statute author-
izing boards for the correction of military records made it clear that
it was not intended that judicial review should be precluded. In ad-
dition the Supreme Court had decided a case in 1958 which held
that judicial review of 2 board’s refusal to change an administrative
discharge is available®” The court did not find difficult the step
from review of 2 board’s decision concerning an administrative dis-
charge to the review of such a decision involving a discharge resulting
from a court-martial***

Ashe v. McNamara has been relied upon by other courts which
have asserted jurisdiction to review the decisions of the administrative
boards of the various military departments.®® It is not entirely clear,
however, whether the scope of review in a mandamus proceeding is
as broad as that in other forms of collateral attack. It has often been
said that a writ of mandamus will issue only when it is sought to
compel performance of a nondiscretionary ministerial act or one
which it is the official’s plain duty to perform.?® Nevertheless, quot-
ing from portions of the Ashe opinion, the Court of Appeals for the
Tenth Circuit stated the rule as follows:

“Where the “conviction was the product of court martial procedure so
fundamentally unfaic that, upen a proper petition, a district court ar the
place of incarceration would have been obliged to grant ***  writ of habeas
corpus™, it weuld be “as much the duty of the Secretary and the Correc-
tion Board, as it would have been of a courr ***, to treat as void a sentence
thus unconstirutionally imposed” and “the matter of changing the type of

208358 F.2d 277 (1st Cir. 196%)

207 Harmon v. Brucker, 355 U.S, 579 (1958).

208355 F.2d ar 281-82,

208 Ragoni v. United Stares, 424 F.2d 261 (3d Cir. 1970); Smith v. McNamara,
395 F.2d 896 (10th Cir. 1968), cert, denied sub, nom. Smith v, Laird, 394 US, 933
(1969); ¢f. Cole v. Laird, 468 F.2d 829 (5th Cir. 1972); Gallagher v. Quinn, 363
F.2d 301 (D.C. Cir. 1966), cert. denied, 385 U.S. B81 (1966),

210 See, eg, Rural Electrification Administration v. Northern States Power
Co,, 373 F.2d 686, 694 (Bch Cir. 1967), cerr. denied, 387 U.S. 945 (1967); Kurio v.
Uhited Scates, 281 F. Supp. 252, 263 (SD. Tex, 1968).
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discharge [would therefore involve. a plain duty ro grane relief, enforce-
able by an action in the nature of mandamus, . “‘? 1

Other courts, however, have relied upon a more traditional test and
have held that relief can be granted in mandamus proceedings only
when the board’s denial of relief is arbitrary or capricious**" In ad-
dirion it has been pointed out that in considering a perition for a writ
of mandamus the district court cannot look bevond the administra-
tive record.™® Ir appears that mandamus has nonetheless developed
nto a useful method of obtaining review of the sentences of courts-
martial,

Another remedy which has recently emerged is the action for 2
declaratory ]udgmenn Unlike actions for writs of mandamus and
habeas corpus, the action for a declaratory judgment is not one in
which the federal district courts are speclﬁcal y granted original jur-
isdiction. Rather, declaratory relief is authorized by statute in cases
in which the federal courts otherwise have ]urlsdlcnon 4 While
such relief may be granted as an incident to relief given in an action
seeking, for example, a writ of habeas corpus, if a declaracory judg-
ment 15 the only ob]ecme of an action it must rest upon the court’s

“federal question” jurisdiction.””* The amount in controversy in
such an action must be in excess of §10,000.

One of the earliest cases in which an action for declaratory relief
was held to be an appropriate method of collaterally attacking a
court-martial conviction was Kauffman . Secretary of the Air
Force*'® The Court of Appeals for the District of Columbia Circuit
relied upon earlier decisions recognizing methods of review other
than habeas corpus and stated thar the requirement of custody “may
surely be dispensed with in review of military judgments not other-
wise reviewable by a constirutional court.” #7 The question as to
whether the amount in controversy was in excess of §10,000 was
apparently not argued by the parties. While the action for a declara-
rory judgment has been recognized by at least one circuit outside the

212 Smich v. McNamara, 395 F.2d §96. 899 (10th Cir, 1968), cerr, denied sub.
nom. Smith v. Laird, 394 U.S. 934 (1969)

212 Ragoni v. United States, 424 F.2d 261 (3d Cir. 1970): Lima v. Secretary
of the Army, 314 F, Supp: 337 (ED. Pa, 1970),

213 Ragoni v, United States, 424 F.2d 261 (3d Cir, 1970).

21428 US.C, § 2201 (1970)

21528 U.S.C. § 1331 (1970).

216415 F.2d 991 (D.C. Cir. 1969), cert, denied, 396 US, 1013 (1970),

2174, at 996

34



CIVILIAN JUDICIAL REVIEW

District of Columbia as an available method of obtaining review of
a military conviction,™® it appears to have been rejected by two
others.*® One appellate court clearly held that the district court was
without )unsdlctlon where it did not appear from the pleadings or
the record that the “amount in controversy” requirement was satis-
fied. As can be seen, the availability of an action for a declaratory
judgment that a court-martial conviction is void is unsettled at this
point in history.

C. LIMITING DOCTRINES

In view of the fact that every method of review in the federal
district courts heretofore discussed is based upon some extraordinary
remedy, the doctrines which normally apply to such relief naturally
come 1nto play. The requirement that remedies within the military
judicial system be used prior to seeking review in the federal courts
is one which applies to all types of extraordinary relief. Questions
arise, however, concerning the availability of certain remedies within
the military and the extent to which those remedies which are avail-
able must be exhausted.

The issue of exhaustion of military remedies was considered by
the Supreme Court in 1950 in the case of Gusik . Schilder®® A
federal district courr had granted a writ of habeas corpus based upon
the noncompliance with pretrial investigation requirements of the
Articles of War, but Congress had recently enacted a new article
which authorized the Judge Advocate General to grant a new trial
or other relief.*! In an opinion by Mr. Justice Douglas 4 unanimous
Court refused to sustain the writ and upheld a decision of the Court
of Appeals requiring resort to the new remedy provided by Congress.
The opinion was based upon the policy that friction between the
federal and military courts should be avoided. The continuing viral-
ity of the Gusik case was established when it was relied upon by the
Supreme Court in 1969 in a decision which required a military
habeas corpus petitioner to seek relief from the Court of Military
Appeals even in matters which are ancillary to the merits of a court-

218 Cole v, Laird. 468 F.2d 829 (5th Cir. 1972). See also Homey v. Resor, 455
F.2d 1345 (D.C. Cir. 1971)

218 United States v, Carney, 406 F2d 1328 (2d Cir. 1969) (per curiam);
Davies v. Clifford, 393 F.2d 496 (1st Cir. 1968).

220340 U8, 128 (1950).

221 {4, ac 130,
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martial. such as release from confinement pending the outcome of
an appeal.*#

It seems well sertled thar it is necessary to exhaust only those
remedies which provide a genuine opportunity to obtain the relief
sought*** The Supreme Court recently applied that doctrine in a
military context in the case of Parisi v Davidson.** The habeas
corpus petitioner in that case was seeking discharge from the Army
as a conscientious objector. It was clear that he had exhausted all
possible administrative methods of obraining such a discharge, but
he was awaiting trial by courr-martial on charges of disobedience of
an order to board an aircraft bound for Viemam. The Supreme
Courr held that it was not proper for the district court to stay its
consideration of the habeas corpus petition pending the outcome of
the court-martial proceedings, because the military judicial system is
powerless to grant a discharge based upon conscientious objection.

While it is evident that direct appellate remedies must normally
be exhausted before seeking collatera] relief, there is some question
as to whether all collateral remedies available within the military
must be used. Military collateral remedies include the various ad-
miniscrative boards for the correction of records, a provision in the
Uniform Code of Military Justice pertaining to the redress of
wrongs,*#" the possibility of review of some cases in the office of a
]udge Advocate General,** and collateral review by the Court of
Military Appeals.? An extended discussion of each of these reme-
dies and the relief they are capable of providing is beyond the scope
of this paper, but a few important points about some of them should
be noted.

Of the foregoing remedies, only the review provided by the Court
of Military Appeals can be considered judicial. With regard to seek-
ing collateral review in that court, the Supreme Court indicated in
Noyd v. Bond* that such review was to be sought prior to petition-
ing for federal habeas corpus relief, although recent commentary has

222 Noyd v. Bond, 395 U.S. 683 (1969).

228 See Sherman, Judicial Review of Milirary Determinations and the Exbaus-
tion of Remedies Requirement, 48 MiL, L, Rev. 91, 105 {1970}

224405 U.S, 34 (1972). The idea thar exhaustion will not be required shere
the remedy in question may nor exist was also suggested in Novd v. Bond, 395
U.S. 683,698 n, 11 (1969).

22510 US.C. § 938 (19707,

226 10 US.C. § 869 (1970},

227 See Willis, supra note 144, at 81 & nn. 264 & 265,

223395 US. 683 (1969}, see also Gusik v, Schilder. 340 US. 128 (1950}
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pointed out that there will likely be exceptions to the requirement
in some cases.? In addition, it appears that relief is rarely granted
by the Court of Military Appeals,®

‘The remainder of the remedies listed, while they ultimately involve
the judgments, opinions, and decisions of lawyers, are administrative
in narure. Three recent cases have indicated that that distinction is
significant. In Cole v, Laird®' the Court of Appeals for the Fifth
Circuit granted relief to a habeas corpus petitioner who had not
sought review of his special court-martial by the Air Force Board
for the Correction of Military Records. The court stated that while
“some degree of exhaustion is required before federal courts will
review courts-martial convictions, 1t is clear that Cole’s only oppor-
tunity for judicial scrutinization of his conviction lies with the fed-
eral courts.” *** The court also implied that an application for re-
view in the Office of the Judge Advocate General pursuant to Article
69 of the Uniform Code of Military Justice was not a prerequisite
to judicial review. In the subsequent case of Betomie v. Sizermore**
the court resolved the question by quoting the opinion of the Jower
court with approval: “The district court correctly held that ‘no
other judicial appellate tribunals established to hear appeals in courr-
martial cases are available to these petitioners to which they could
present their serious constitutional claim as a matter of right under
the Uniform Code of Military Justice’.” #* The Court of Appeals
for the Ninth Circuit has aiso indicated that exhaustion of the Article
69 review and the Arricle 138 remedy (application for redress of
wrong) will not be required. In a footnote in the case of Daigle v.
Warner® the court stated that where purely legal questions are in-
volved there is no need to give “administrative agencies” an oppor-
tunity to apply their expertise.

A doctrine which is closely related to that of exhaustion of reme-
dies is the doctrine that the deliberate failure to use an available
remedy for review within the system in question precludes later col-
lateral attack in spite of the fact that the remedy is no longer avail-
able ar the time such collateral attack is made. The doctrine also ap-

229 Develapmenss in the Latw, supra note 4, at 1234-36.

280 Willls, supra note 144, at 81 n. 265.

251 468 F.2d 829 (5th Cir. 1972).

252 /4. at 831 (emphasis added)

233496 F.2d 1001 (Sth Cir. 1974), af'g in part 369 F. Supp. 340 (MD, Fla.
1973).

234 d. at 1005 (emphasis in districe coust opinion).

25 490 F.2d 338, 360 n.la (%th Cir. 1974).
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plies to claims which were mtennonall) not asserted during the orig-
inal proceedings. This “waiver” doctrine is flexible, however, in that
the federal district judge is given broad discretion in its application.
The leading case on the subject is the 1963 Supreme Court decision
of Fay v. Noia®* The Court made it very clear in that case that
claims must be heard by the district court unless it is clear that the
petitioner understandmgl\ and knowingly forewent the privilege
of seeking to vindicate his Tederal claims in the state courts, whether
for strategic, tactical, or any other reasons that can fairly be de-
scribed as the deliberate by-passing of state procedures n

While the Supreme Court has never had occasion to consxder the
issue, it appears that the doctrine of Fay v. Noiz applies to military
as well as state proceedmgs Nevertheless, the waiver doctrine’s re-
lacionship to the “full and fair consideration” test of Burns v. Wil-
son®** merits some discussion, lt is clear that the federal courts may
consider constitutional claims of state prisoners de nove,**® and there-
fore it seems ro matter lirtle theoretically whether a claim was as-
serted in the stare courrs, Bur as was pointed out in the Tenth Circuit
case of Suztles v. Davis,**" a case which antedated Fay v. Noda, “The
civil courts may review only claims of infringement of constitutional
rights which the military courts refused to give fair consideration.
Obviously, it cannot be said that they have regxsed to consider claims
not asserted.” *! The issue of the applicability of the principles of
Fay v. Noia to military cases has rarely been litigated during the
decade following that decision, and that, it seems, reflects favorably
upon military courts and counsel. One federal appellate court has
discussed the question at some Jength and concluded that Fay ©. Noia
applies to the collateral review of courts-martial. In Angle v. Laird**
the Court of Appeals for the Tenth Circuit found that under the
facts of the case, Angle's failure to petition the Judge Advocate Gen-
eral of the Army for relief pursuant to remedies available berween
1949 and 1952 “was not a deliberate bypassing of those remedies.” 4
The court did decide, however, thar Angle's counsel’s affirmative

238372 U.S. 391 (1963).

237 1d, at 439,

28346 U.S, 137 {1953). See texc accompanying notes 155-157 supra.

23% Brown v, Allen, 344 U.S. 443 (1953}

240 215 F.2d 760 (10th Cir. 1954}, cert, denied, 348 U.S. 903 (1954),

241 ]d, at 763; see also \Weckstein. suprs note 191, at 69-74;, Developments in
the Law, supra note 4, at 1230-32.

242429 F.24 892 (10th Cir. 1970). cert, demied, 401 U.S. 918 (1971),

248 1d, at 694,
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statement that he had no objection to a deposmon which was ad-
mitted in evidence at his trial operated to waive his right to con-
frontation and cross-examination.®** It remains to be seen how this
apparent conflict between the waiver doctrine and the scope of re-
view of courts-martial will be resolved in other cases.

The final limitation to be discussed involves only the writ of habeas
corpus, but in view of the importance of that remedy, a brief dis-
cussion of the “custody” requirement seems warranted, The statu-
cory basis for the federal courts’ habeas corpus jurisdiction provides
that the “writ of habeas corpus shall not extend to a prisoner” unless
he is in custody.*** Until abour ten years ago “custody” was taken
to mean physical restraint, but in 1963 the Supreme Court held that
a prisoner who has been released on parole 15 “in custody” within
the meaning of the statute® Five years later the Court held that
the release of a habeas corpus petitioner from custody after federal
jurisdiction has attached does not render the case moot even if the
release is “unconditional.” 2" Therefore, the federal courts must
proceed with their consideration of the merits of a habeas corpus
petition until a final dec1smn is reached, provlded the petition was
filed while the petitioner was “in custody.” The lower federal courts
have followed the Supreme Court’s lead in relaxing the custody re-
quirement,*** and there seems to be no reason to believe that greater
restraints will be required as a prerequisite to consideration of the
habeas corpus perition of a court-martialed service member.*®

The expansion of the scope of review of military cases, the increase
in the number of remedies available, and the relaxation of limitations
on the use of collareral remedies, such as the “waiver” doctrine and
the habeas corpus custody reqmrement, have combined to provlde
a potential for civilian ]udwlal review of military justice which is
unprecedented in our history, As will be seen, farther expansion is
not only possible but likely in the absence of congressional action
or a decision of the Supreme Court to limit it.

244429 F.2d at 895,

24628 US.C. § 2241(c) (1970).

245 Janes v. Cunningham, 371 US. 236 (1963). For a discussion of the various
factors relied upon by the Court in finding the degree of restraint necessary for
“custody” sce Developments in the Laxw, supra note 4, at 107579,

247 Carafas v, LaVallee, 391 US. 234 (1968).

248 See gemerally Cushman, The “Custody” Requirement for Habeas Corpus,
50 Miz. L. Rev. 1 (1970).

249 Weckstein, supra note 191, at 17, See also Harris v. Ciccone, 417 F.2d
479 (8th Cir. 1969}; ¢f. Strait v, Laird, 406 U S. 341 (1972,
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IV. THE GROWTH OF PRETRIAL RELIEF

During the last few vears a steadily increasing number of injunc-
tions have been sought to prevent courts-martial from proceeding.
Suits for injunctive relief normally depend upon the district courts’
“federal question” jurisdiction, although injunctions can be sought
as incidental to other relief. The earliest recorded case in which a
federal court issued an injunction prohibiting military authorities
from proceeding with a court-martial was decided in 1969.*™ The
case involved an attack upon the jurisdiction of the courr-martial
based on the holding of O’Callaban v. Parker®' thar the offense for
which a service member is prosecured must be “service-connected.”
The district court held that the possession of marijuana away from a
military instaliation is not such an offense and issued a permanent in-
junction. The court concluded that “exhaustion of intra-military
criminal processes is not prerequisite to a federal equity proceeding
by a member of the military who alleges that a court-martial con-
vened to try him is without ul‘lSdlC[lOn as 2 constitutional matter,” #*

In 1971 the Supreme Court decided a case involving state criminal
proceedings which, while it included no mention of military trials.
may be a stumbling block to those seeking injunctions a amsr pend-
ing courts-martial. The Court held in Younger v. Harris™ that state
criminal proceedings should not be enjoined by federal courts unless
they are brought iIn bad faith or for harrassmenr, are based upon
statutes which are flagrantly and patently violative of express con-
stitutional prohlbmcns or other “unusual circumstances’ justify fed-
eral intervention. The opinion discussed comity and the federal-state
relationship at some length, but the holding of the Court rested upon
“the absence of the factors necessary under equitable principles to
justify federal intervention.” ®* The Court discussed “the basic
doctrine of equity jurisprudence that courts of equity should not act.
and partlcularl\' should not act to restrain a criminal prosecution,
when the moving party has an adequate remedy at law and will not
suffer irreparable injury if denied equitable relief” % and went on
to say that the necessity of defending against a smgle criminal prose-
cution does not constitute 1rreparable Rarm. =

250 Moylan v. Laird, 305 F. Supp. 51 (D.R.[. 1969)
251395 U8, 258 (1969).

252305 F. Supp. ac
253401 US, 37 (19715,
254 1d. ar 54

255401 US. ar 43-44.
255 [, ar 46,
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Subsequent to the Supreme Court’s decision in Younger v. Harris
the issuance of injunctions to prevent military trials has been con-
sidered in the United States Court of Appeals in four circuits. In a
case decided shortly after Younger the Ninth Circuit held that a
service member awaiting trial and three others who were not under
charges could not obtain injunctive and declaratory relief in spite of
their allegation that an Air Force regulation prohibiting the wearing
of 2 uniform at certain public demonstrations violated their first
amendment rights.*** The court treated their action as basically one
to enjoin a prosecution and relied upon the broad language of
Younger v. Harris in rejecting the plantiffs’ argument,

In July of 1973 the Tenth Circuit upheld the issuance of an injunc-
tion in a case in which it found that a certain sale of marijuana by an
Army officer to an enlisted undercover agent was not service~con-
nectéd 2 The opinion discussed only the merits of the case, how-
ever, and the question of whether an injunction should have been
issued was not raised in the briefs.”*® In September, 1973, the Court
of Appeals for the Third Circuit considered the question of whether
military criminal proceedings should be enjoined by federal district
courts. The case of Sedivy v. Richardson®® involved charges of un-
lawful possession of drugs b\' an Army sergeant which were pending
before a general court-martial. The Court of Appeals did not reach
the merits of the question of service connection because it found the
district court without authority to issue the injunction. The court
framed the question as “whether the federal civilian courts may pre-
vent absolutely the milicary from finding the facts and determining
whether they have jurisdiction under O’Callaban” ** and squarely
decided it:

It is in the military court that Sergeant Sedivy may present the facrs
and the appropriate motion to ousc military jurisdiction. Those tribunials
may frecly make the necessary factual determinations and draw conclusions
from all the evidence present. . ..

The district court should have required the appellee to exhaust remedies

257 Locks v. Laird, 441 F.2d 479 (9th Cir. 1971), cert. dewied sub, nom., Bright
v. Laird, 404 U.S. 586 (1971).

258 Councilman v. Laird, 481 F.2d 613 (10th Cir. 1973), cers. granted sub. nom,
Schlesinger v. Councilman, 414 U.S, 1111 (1973).

259 See Sedivy v. Richardson, 485 F2d 1115, 1118 n. 5 (3d Cir. 1973).

260485 F.2d 1115 (3d Cir. 1973).

26114, at 1117
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in the military court system and not have interfered with its orderly
process.262

The court also relied upon Younger . Harris and noted that while
one of the bases of that decision was the recognition of comity be-
tween courts of two sovereigns, “a persuasive case can be made that
the doctrine applies equally to mutual non-intervention by two co-
ordinate courts of the same sovereign,” 2
The question of the issuance of injunctions to halt pending trials

was recently considered by the Court of Appeals for the Fourth Cir-
cuit in Dooley v. Ploger.** a case which involved two plaintiffs who
were awaiting trial by court-martial for offenses which were al-
legedly not service-connected. In an opinion grounded solely upon
the exhaustion doctrine the court rejecred the argument that the
doctrine should not be applied to cases challenging the jurisdiction
of the military court:

There is no genezal exceprion to the exhaustion requirement for jurisdic-

tional challenges; here, as in cases where the challenge may not be termed

“jurisdictional,” it is important to respect the orderly processes of the

military court system, to avoid needless friction, and to have the faces de-

veloped and the law interpreted by the expert adjudicarory tribunals

charged in the first instance with responsibiliry for offenses of members

of the armed services.265

In spite of the fact that the weight of authoriry at the appellate
level indicates thar pretrial relief is generally inappropriate, some
districr courts have persisted in enjoining military authorities from
proceeding with courts-martial *® It remains to be seen whether the
growth of pretrial intervention in the military criminal justice
process by the federal courts has reached its peak.

V. FEDERAL DISTRICT JUDGES' VIEWS OF THEIR
ROLE IN THE SUPERVISION OF MILITARY JUSTICE

Later in this paper an attempt will be made to examine possible
future developments in the law relating to civilian judicial review of

262485 F.2d ar 1121,

263 44 ac 1121-22.

264491 F.2d 608 (4th Cir, 19745,

26574 av 613, The Fifth Circuir has taken a similar position. Scott v, Schlesin-
ger, 498 F.2d 1093 (§th Cir. [974).

28 See, e.g, Commictee for G1. Rights v, Callaway, 370 F, Supp. 934 (D.D.C.
1974); DeChamplain v. McLucas, 367 F. Supp. 1291 (D.D.C. 1973), juris. postponed,
42 USL.W, 3702 iUS. Jun. 24 197 (No. 73-1346); Chastain v. Slay, 365 F.
Supp. 22 (D. Colo, 1573).
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military criminal justice. In view of the fact that the law is unclear
at present, much 1s left to the discretion of district judges, and as a
result their views are of the greatest importance in determining the
future trends, Considering the relatively small number of reported
district court opinions in the area and che fact that those opinions
are necessarily rendered in given factual contexts, it was felt that
interviews with 2 number of judges would be helpful in determining
whether there was any consensus of opinion concerning the various
facets of the expansion of review.

A rotal of seven district judges who sit in two Midwestern districts
were interviewed. Some of them had heard cases involving the re-
view of military criminal proceedings while others had not. They
were randomly selected and all were asked similar questions concern-
ing their familiarity with the military justice system and the areas of
the law which were thought to have grear potential for the further
expansion of review,

As to pure questions of constitutional law, all the judges felt that
they should be resolved by the district court—none believed that the
“full and fair consideration” test of Burns v. Wilson**" should be ap-
plied to such questions. All but two of the judges rejected the law-
fact distinction®®® and felc that the collateral review of military cases
should be treated in the same manner as the review of state criminal
cases, Only two judges were of the opinion that substantial weighe
should be given to the findings of military courts.

There was less agreement among the judges in the other areas
which were discussed. As to the requirement of exhaustion of
remedies available in the military judicial system, three of the judges
felt that it should be applied strictly whereas the others looked upon
it as a flexible requirement allowing the district court broad discre-
tion in its application. Most of the judges believed that the prin-
ciples of Younger v. Harris®®® should be applied to military as well as
state criminal proceedings and that injunctions should be issued to
halt pending trials only under unusual circumstances. Three judges,
however, took a somewhat less restrictive view and seemed to indi-
cate that they felt greater discretion should be allowed the district
courts in this area.

Finally, the interviews established that none of the federal judges
was familiar with the military justice system which exists today.

257346 U.S, 137 (1953). See text accompanying notes 155157 supra.
268 See text accompanying notes 171-173 supra.
269 401 U.S. 37 (1971). See text accompanying notes 253-256 supra.
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Neither were they familiar with the composition or functioning of
the United States Court of Military Appeals or other appellate rem-
edies available within the system. That is not to suggest that they
could be expected to be familiar with the administration of milicary
justice or that they should be familiar with military law. The fact
that they are not is merely noted here. and its slgmﬁcance will be
discussed later.

VI, THE POSSIBILITY OF FURTHER EXPANSION
OF REVIEW

During the 1950's the Supreme Court decided 2 number of cases
which restricred the exercise of jurisdiction over civilians by military
courts,*™ but since the question was clearly sertled by the Court and
in view of the fact that military courts do not often attempt to try
civilians, there have been few subsequent cases in which the issue has
been considered. A serious challenge to the subject matter jurisdie-
tion of courts-martial was not made unil 1969, when the Court de-
cided in O°Callaban v. Parker*™ that courts-martial have no jurisdic-
tion over offenses which have no “service connection.” In splre ot
the fact that O’Cailaban has been held not to apply retroactively,*™
the issue of service connection has given rise to considerable federal
litigation.**®

It seems evident from a discussion of the expansion of the scope
of review of courts-martial that the most recent cases have substan-
tially modified or rejected entirely the “full and fair consideration”
test of Burns v. Wilson?™ In addition, as noted above. district judges
seem to prefer to trear state and milirary cases in the same way, so
there appears to be little to stand in the way of a continued trend
toward a broader scope of review. The Supreme Court has not dis-
cussed the issue during the twenty years since Burns was decided,
and no cases are before the Court at present which are likely to re-
sult in any clarification of the test.

279 See text accompanying notes 158160 supra.

271395 U.S. 258 (1969).

212 Gosa v. Mayden, 413 US. 665 (1973

213 There has heen much controversy concerning the question of whether
the possession or use of marijuana or other drugs is always “service-connected.
See generally Tracy, Off-Post Use and Possession of Marieana, THE ARMY Lawyes,
January, 1974 at 8.

274 336 US. 137 1195

Vi see p. 27 supra.
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While methods of obtaining post-conviction review of courts-
martial such as actions for declaratory judgments and writs of man-
damus have been used successfully, the remedies which have been
available historically may provide the greatest potential for expan-
sion. The writ of habeas corpus and the suit for back pay have some
advantages over the newer remedies: (1) both provide an inde-
pendent basis for jurisdiction, unlike the suit for declaratory udg-
ment, which depends upon the district court’s federal question jur-
isdiction and consequently upon the judge’s willingness to find the
requisite amount in controversy (or ignore the requirement), and
(2) the scope of review in both depends only upon the court’s inter-
precatxon (or rejection) of Burns v. Wzlmn, unlike the action for a
writ of mandamus which is historically very limited in scope and
function. The writ of habeas corpus is limited by the “custody”
requirement, but in view of the relaxation which’ has already oc-
curred, only a small step remains to make it available to all service
members, It is now generally accepted that the writ of habeas corpus
is available to a service member to contest the denial of his request
for discharge.”™ An argument can be made, therefore, that the re-
straint imposed by military service is alone sufficient to meer the re-
quirement of custody.?™

‘Whether or not an individual is in military service at the time the
collateral atrack is desired, the suit for back pay may provide the
best method of review. The United States Court of Clalms however,
which sits in Washington, D.C., is not a convenient forum for most
people. The possibility of a suit for back pay in a federal district
court has not been extensively explored.*" Nevertheless, if it is con-
ceded that the Court of Claims has jurisdiction to entertain a suit for
back pay by a court-martialed service member,?™ there seems to be
lictle basis for an argument that the district courts do not have such
jurisdiction provided the claim is for $10,000 or less™ Research

276 Hammond v. Lenfest, 398 F.2d 705 (2d Cir. 1968). See also Developments
in the Law, supra note 4, at 1252-54; cf. Parisi v. Davidson, 405 US. 34 (1972).

26 In ar least one case in which pretrial relief was sought by means of a writ
of habess corpus, a district court held that the status of awaiting trial by court-mar-
tial as a member of the milicary COnSUl’u[es sufficient restraint to support the writ
MeCahill v. Eason, 361 F. Supp. 588 (N.D, Fla, 1973).

277 See. Weckstein, supra note 1‘31 at 21 n. 119; 34 Mo. L. Rev. 619, 62¢
(1969); ef. United States v. Augenblick, 393 U.S, 348, 351 (1969).

278 The question which the Supreme Courr failed to reach in Augenblick was
whether such suits are barred by 10 U.S.C, § 876 (1970).

279 Compare 28 US.C. § 1346(a) (2) (1970) with 28 US.C. § 1401 (1970).

43



66 MILITARY LAW REVIEW

has disclosed no recent case involving such a suic for back pay, and
yet in 1964 Congress removed the prohibition agains[ the entertai
ing of suits “to recover fees, salary, or compensanon for official
services of officers or employees of the United States” by the district
courts.®*" The legislative history leaves no doubr that the intent of
Congress was to permit suits for back pay up to 510,000 in the dis-
trict courts.* It would seem that the monetary limitation would not
serve to deter the vast majority of persons sentenced by courts-
martial. Indeed, the prospect of a money judgment in addition to a
judicial declaration that the court-martial was defective seems an at-
tractive feature, Since many courts have held that the finality pro-
vision of the Uniform Code of Military Justice is not a bar to post-
conviction relief other than habeas corpus, the suit for back pay in
federal district court holds great potential for the expansion of
civilian review.

As noted earlier, pretrial relief (the avoidance of trial by court-
martial} is uncertain at present, although expansion of the availability
of such relief seems to be occurring in spite of Younger v. Harri
Most injunctive relief has been obtained in cases in which the pend-
ing court-martial is alleged to be withouc jurisdiction because of the
lack of “service connection™ in the offense alleged.”* but absent a
jurisdictional basis for the pretrial attack. what is the likelihood of a
court granting injunctive or other relief?

Two district courts have recently prohibited the Navy and Marine
Corps from conducting summary courts-martial in the absence of
counsel ** Both cases resulted in the granting of relief by similar
procedural devices, and if the cases are followed and the methods of
proceeding upheld the potential for extensive civilian ]udlcxal control
of the mulitary justice process from its very inception will exist.

Ace of Aug. 30, 196+, Pub. L. No. 88-519, 78 Srar. 695, HR. Rer. No
1604, 88tk Cong,, 2d Sess, 1 (1964).

281 HR. Rep. No, 1604, 88th Cong.. 2d Sess. 1 (1964},

252401 US. 37 (1971)

See, eg, Schroth v. Warner, 353 F. Supp. 1032 (D. Haw, 1973} Moylan
v. Laird, 305 F. Supp, 551 (DRI 196%)

284 Henrv v, Warner, 357 F. Supp, 495 (CD. Calif. 1973}, rev’d, 493 F2d
1231 {oth Cir. 1974), cert. granted sub. nom, Middendorf v. Henry. 43 USLW.
3239 (US. Oct. 21, 1974) (Nos. 74-175, 74-5176); Daigle v, Warner, 348 F. Supp
1074 (D. Haw. 1672), rev’d, 490 F2d 358 (%th Cir, 1974;. Both district courts
relicd upon the decision of the Supreme Court in Argersinger v, Hamlin, 407 LS
25 {1972), *hat any defendant who faces the possibiliry of deprivation of liberts:
has a right to be represented by counsel.
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Daigle v. Warner®® and Henry v. Warner™® began as petitions for
writs of habeas corpus by service members who had been convicted
by summary courts-martial without being provided counsel. Other
plaintiffs facing trial by summary court-martial intervened and the
suits were successfully maintained as class actions. Both resulted in
the success not only of the habeas corpus petitions but also of the
petitions for writs in the nature of mandamus. Both courts ignored
the historical limitations on the writ of mandamus and in effect en-
joined future trials by summary court-martial in the absence of
counsel by ordering officials of the Navy and Marine Corps z0 issue
orders to msure that no such proceedings are commenced. Both de-
cisions have been reversed by the Court of Appeals for the Ninth
Circuit, but the reversals were based upon the merits rather than
questions of procedure.®’ Neither district court mentioned the case
of Younger v. Harris. It appears that the judges who were inter-
viewed in connection with the research for this paper and indicated
they did no feel bound to refrain from issuing injunctions to prevent
military trials were not alone in their opinion.

Two cases are currently pending before the Supreme Court which
have the potential to resolve the issue of pretrial intervention in the
military criminal justice process, In Counmcilman v. Lawrd®® the
Tenth Circuit Court of Appeals upheld the issuance of an injunction
which prohibited the Army from trying an officer charged with the
off-post transfer and sale of marijuana to an enlisted undercover
agent on the ground that the alleged offense was not service-con-
nected. The question of the propriety of enjoining military author-
ities from trying Captain Councilman by court-martial was not raised
at any stage ofg(he proceedings until the Supreme Court requested
briefs on the issue. In DeChamplain v. McLucas™® a districr courr en-
joined the Air Force from prosecuting a noncommissioned officer on
the ground that the “general article” of the Uniform Code of Mili-
tary Justice is unconstitutional and certain restrictions upon access to
classified information would deny him a fair trial. The case has been

285348 F. Supp. 1074 (D. Haw, 1972), rev'd, 490 F.2d 358 (%th Cir. 1974),

286357 F. Supp. 495 (C.D. Calif, 1973), rew’d, 493 F.2d 1231 (9th Cir. 1974),
cert, granted sub nom. Middendorf v, Henry, 43 USLW. 3239 (US. Oct. 21,
1974) (Nos, 74-175, 74-5176).

287 Daigle v. Warner, 490 F.2d 358 (9th Cir. 1974),

288481 F.2d 613 (l0th Cir. 1973), cert. granted sub. mom. Schlesinger v.
Councilman, 414 US. 1111 (1973).

288367 F. Supp. 1291 (D.D.C. 1973), juris. postponed, 42 USLW, 3702 (US.,
Jun. 24, 1974) (No, 73-1346),
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appealed directly to the Supreme Court because the districr court
held an act of Congress unconstirurional " While both Councilman
and DeChamplain provide excellent opportunmes for the Supreme
Court to decide the question of the propriety of pretrial relief, both
cases could be disposed of quite easily on their merits or otherwise
if the Court decided to avoid the pretrial intervention issue.

VII. THE PROPRIETY OF BROAD COLLATERAL
REVIEW BY THE FEDERAL COURTS

A. THE DESIRABILITY OF EXTENSIVE REVIEW
OF CRIMINAL CASES GENERALLY

That civilian judicial review of military justice has mcreased sub-
stantially and is continuing to expand has been established. The ques-
tion to be faced now Is the extent to which broad collateral review
is supportable. It will be discussed first from the standpoint of
wherther extensive collateral review of criminal cases is desirable. The
ends of our criminal justice system are generally considered to be the
rchabilitation of offenders against the criminal law and the deterrence
of criminal conduct. It seems evident thar permitting collateral at-
racks upon criminal convictions serves to frustrate those ends to
some degree. Professor Bator has written:

A procedural system which permits an endiess repericion of inquiry into facts
and law in & vain search for ultimate certitude implies s lack of corfidence
about the possibilities of justice that cannor buc war with the cffectiveness

20028 USC. § 1252 (19703,

29 Councifman involves the question of whether the transfer and sae of
marfjuana by an officer while off-post, off-duty, and out of uniform is service-
connected. While DeChampiain involves the issue of the constiutionality of the
“general article” (decided by the Supreme Court in Parker v. Levy, 42 USLIW.
4979 (US. Jun, 19, 1974) (No, 73-206);, it also involves more complicated issues
However, the case involves technical questions concerning the jutisdiction of the
Supreme Court and the districr cour: which may proside the basis for the de-
cision, Brief of Appellanc ac 1519, McLucas v. DeChamplain, juris. posrponed,
42 USL.W. 3702 (US. Jun. 24, 1974 (No. 73-1346). In short, while it is likely
that the question of che propriecy of precral intervention in the military justice
process by the federal courts wifx be decided by the Supreme Court diring the
current term, it s by o means certain, The case of Henry v. Warner, which
raises the question of whethcr counsel must be provided for defendants before sum-
mary courts-martial, may also have some potential ro resolve the pretrial interven-
tion' issue. 493 F.2d 1231 (9th Cir. 19745, rex'g 337 F. Supp. 495, cerr. granred sub.
nom. Middendorf v. Henry, 43 USLAW, 3239 (US. Oct. 21, 1974) 1Nos, 74175
745175
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of the underlwng substantive commands. Furthermore, we should at least
wenratively inquire whether an endless reopening of convictions, with ks
continuing underlying implication that perhaps the defendant can escape
from corrective sanctions after all, can be consistent with the aim of re-
habilitating offenders 292

It has been demonstrated empirically that the certainty of punish-
ment is of some significance in deterring criminal conduct.® It can
hardly be doubted that rehabilitation of criminals, if that is possible
at all, is made more difficult “if society itself continuously rells the
convict that he may not be justly sub]ect to reeducation and treat-
ment in the first place 720

Nevertheless, our system does not permit the ends of the criminal
law to be achieved by means which are unjust. The question really
is to what extent collateral review is necessary to insure justice in the
methods used to secure the goals of our criminal justice system, for
it seems to be universally conceded that the purpose of collateral
proceedings is not the relmganon of the issue of gullt or innocence
as such, While there is considerable difference of opinion as to ex-
actly what is necessary by way of collateral review to insure that a
criminal conviction has been properly obrained,® the better view
seems clearly ta be that which would restrict the inquiry to questions
which bear’ upon the integrity of the fact-finding process.®® Put
another way, if there is no indication that the original proceedings
in question may have resulted in the conviction of someone who was
in fact innocent, collateral review should not be permitred.?*”

252 Bator, Finality in Criminal Law and Federal Habess Corpus for State
Prisoners, 76 Harv. L. Rev. 441, 452 (1963) (footnotes omitted) lhereinafter cited
as Finality in Criminal Law).

298 Antunes & Hunt, The Impact of Certainty and Severity of Punishment on
Levels of Crime in American States: An Extended Analysis, 64 J. Cant. L. & C.
486 (1973). The authors speak to the quescion of general deterrence—“the overall
reduction in crime due to the inhibitory effect of sanctions on an aggregare of
persons.” Id.

284 Finality in Criminal Law, supra note 292, at 452,

295 Compare Friendly, Is Innocence Irrelevam? Collateral Artack on Crimingl
Judgments, 38 U. Cwi. L. Rev. 142 (1970}, and Finality in Criminal Law, supra
note 292, with Reitz, Federal Habeas Corpus: Postconviction Remedy for State
Prisoners, 108 U, Pa. L. Rev, 461 (1960), and Pollak, Proposals to Curtail Federal
Habeas Corpus for State Prisomers; Collateral Attack on the Grear Writ, 66
Yate L. J. 50 (1956).

288 The traditional concepe of collateral inquiry into the jurisdiction of the
tribunal which heard the original proceeding should, of course, be retained.

297 Some of the considerations which support the need for finality have been
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The constitutional validity of such a posmon has recently been
suggested by Mr. Justice Powell’s persuasne concurring opinion in
Sehmeckloth v. Bustamonte.*® The opinion discussed the historical
development of habeas corpus and concluded that the “historical evi-
dence demonstrates that the purposes of the writ, at the time of the
adoption of the Constitution were tempered by a due regard for the
finalicy of the judgment of the committing court. This regard was
maintained when Congress . . . first extended federal habeas review
to the delicate interrelations of our dual court systems.” 2  Afrer
crmcmng the extension of habeas corpus. beyond its historical limits
and examining further the need for finality in criminal law, Justice
Powell added: “Mr. Justice Black has sugces(ed what seems to me
to be the appropmte threshold requirement in a case of this kind: '
would always require that the convicted defendant raise the kind of
constltunonal claim that casts some shadow of a doubr on his
guilt’

B. THE NEED FOR JUDICIAL SCRUTINY OF
MILITARY JUSTICE

Withour regard to whar attitude is adopted toward broad col-
lateral review of criminal convictions within the federal system or of
state criminal convictions bv federal courts, is there, as some have
suggested, special need for close civilian judicial scrutiny of military
justice? This question leads ultimately to the question of w hether
the military justice system which Congress has created is somehow
inferior to federal and state criminal justice systems, It is not the
purpose of this paper to enter into a lengthy discussion of the merits
of the various systems of criminal justice which exist in the United
States. Nevertheless, the authors who have recently proposed the
eraﬂSLOn of collateral review of military justice have based their
opinions largely upon the assumption that the system is inadequate to
protect defendants’ rights, especially those guaranteed by the Con-

listed in Amsterdam. Searck, Seizure, and Section 2255: A Cowmnent, 112 U. P\
L. Rev. 378, 383-84 (1964, see also, Finality in Criminal Law, supra nore 192
282412 U8, 218, 2 {1973,
298 [d, ar 255
. at 265 {citation omirced). Two justices concurred in Mr. Justice
Powell's opinion, aad one indicated his agreemenc buc rerained from joining the
opinion because it was noc tecessary to decide the case. 412 US, at 249, See alsz
F. Ingav, ]. Tromssox, J. Hapoan! J. Zacer, & G. Starkatax, Cases axp Cou-
MENTs oN CRIMINAL PROCEDURE 1483 11974).
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stitution, in part because it is not sufficiently independent to do s0.**
This study would not be complete withour at least a brief examina-
tion of the validity of those assumptions.

It should be pointed out first that the authors in question have not
made any effort to support their assumptions with facts. Rather they
rely upon the opinion of Mr. Justice Douglas in O’Callaban ©. Park-

er*® to the effect that a court-martial “is not yet an independent in-
strument of justice but remains to 2 significant degree a specialized
part of the overall mechanism by which military discipline is pre-
served,” that “courts-martial as an institution are smgularlv inept m
dealing with the nice subtleties of constitutional law,” and that
military trial is marked by the age-old manifest des(my of rembume
justice. 780 While jusuce Douglas did not make it clear, an examina-
tion of military justice today indicates that he was speaking about the
“so-called military justice” *** of another era.

It is certainly true that life tenure and undiminishable salary are
excellent guarantors of the independence of federal judges, but does
it follow that without them independence cannot be achieved: In-
dependence, in any event, is not absclute. Every judge’s decisions
are subject to review, if not by another court by colleagues and
critics. Even federal judges are sub]ec( to removal for cause. If by
independence is meant freedom from improper influence in making
decisions, methods other than lifetime appointments and guaranteed
salary are available to insure it. Congress has attempted to insulate
military judges from improper influence by creating a military ju-
diciary which is not subject to control by military commanders.**®
In addition, commanders and court-martial convening authorities
are specifically prohibited from attempting to influence military
judges**® Nevertheless, these statutory safeguards are not meaning-
ful unless they are effective, so a question arises as to whether
in practice military judges are subjected to improper influences. A
former military judge has written:

301 Developmers in the Law, supra note 4, at 1324-25; Comment, Ciilian Re-
view of Militery Courts-Martial, 1971 U. Iuw, L. Forvar 124, 129; Note, Civitian
Court Review of Court-Martial Adjudications, 69 Corvas. L, Rev, 1299, 1277 (1969),

502305 118, 238 (1969).

208 ], at 26577 (footnores omicted).

304305 US,ar 2661, 7.

50510 USC. § 826(c) (1970). Only members of this judiciary are permitted
to preside over general courts-martial.

50810 US.C. § 837(a) (1970),
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In actual practice, military judges comsider chemselves rorally inde-
pendeat of local convening authorities. As a result, the problem of com-
mand infuence on che miliary judge rarely arises, Commanders and staff
iadge advocares are 50 apprehensive of prejudicing # case by cven the ap-
pearance of conrect with the military judge thar the milifary ‘udge has
come o be isolated within the military community.307

1Vith regard to the protection of a defendant’s rights, courts-mar-
tial are bound not only by the Constitution, but by safeguards estab-
lished by Congress, the TUnited States Court of Military Appeals,
and the President. Many authors have concluded that the accused
before a military court is better off procedurally than a defendant in
a civilian criminal trial,?® Professor Sherman, who has wrirten ex-
tensively in the area and has not been hesitant to criticize military
and civilian court procedural due process rights would find them
justice, has concluded that “the most objective assessment of military
roughly equal. . . " %* Nevertheless, the current trend in decisions
of the Supreme Court in the area of criminal procedure seems to have
shifted the balance in favor of the military defendant.

A few examples should serve to illustrate the value of the multiple
sources of protection afforded the military accused. It is clear, first

207 Douglass, The Judicisiization of Milisary Comrss, 22 Hast. L. J. 213, 220
(19713, It seems to be assumed that present day military commanders would, in fact.
be inelined to exert pressure o the military criminal ‘ustice system: If they could
Nevertheless, General William YWestmoreland, former Chief of Staff of the Army,
seems to have reconciled the need for military discipline with the desire to insute
fairness In criminal crials somewhat more effectively than Mr. Justice Douglas

[T]o taik of balancing diseipline and justice is a mistake~the two inseparable

An unfair or unjust correction never promotes the development of disclpline.

A military trial should not have a Gusl furctior as an instrument of discipline
instrument of justice. It shewd be &n instrument of justice and in fuifilling

W esm‘oreland Military /"ere A Commander's Viewpoint. 10 Aner. Criar, L

s Everetr, Military fustice is to Justice as. ., 12 AF. JAG L. Rh\
202 (19°0: Kent, Praceical Benefits for the Accused—A Case Comparison of ihe
U'S. Civilin and Miitary Systems of Justice, @ Duovesse L, Rev. 186 (19705
Moyer, Procedursi Rights of t’e Mitiwary Accused: Advamages over 1 C
Defeniant, 22 Maixe L. Rev, ). A federal defendant who was
recently argued umuccessfud\) before the Court of Appeals for the Fifth Circuit
that e had s right to be tried in @ milicary court “claiming more comprehensive
tights under the military system chan those inherent in an indictment by grand
jury. .. Uniced States . Hodge, 487 F.2d 945, 936 (fth Cir
59 Sherman, The Civilivnizarion of Miliary Law, 12 Maixe
{19705,

s

10715

. REV. & 85444
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of all, that the Court of Military Appeals now feels bound to apply
decisions of the Supreme Court in the area of constitutional proce-
dural safeguards to military practice “unless there is demonstrated 2
military necessity demanding nonapplicability.” #° A suspect must,
for example, be advised of his right to counsel in accordance with
Miranda v. Arizona®* but in the military certain warnings are re-
quired by statute to be given prior to questioning even in noncus-
todial interrogations.*** In addition to this congressional protection,
the President, by an executive order known as the Manual for Courts-
Martial, has prescrlbed procedural rules for military criminal pro-
ceedings.®® When the current Manual for Courts- Martial was pre-
pared, some decisions of the Warren Court were incorporated in
broad language** The Court of Military Appeals has since seen fit
to distinguish later decisions of the Supreme Court by relying upon
language in the Manual. For example, the Supreme Court held in
Harris v. New York®' that a confession obtained in violation of
Miranda could be used for impeachment purposes, but subsequent to
Harris the Court of Military Appeals held that such a statement
could not be used in a military trial because of the language in the
Manual prohibiring its use.*® Fmallv the Courrt of Military Appeals
has itself fashioned procedural rules for the benefit of the accused
which are suggested neither in the Constitution, the Uniform Code
of Military Justice, nor the Manual for Courts-Martial. The pre-
sumption of denial of a speedy trial which arises after three months
of confinement serves as an illustration.®1”

Obviously, courts-martial are required to deal regularly with the
“nice subtleties of constitutional law.” Do they in fact deal with
them “ineptly” and are military trials “marked by the age-old

810 United States v. Alderman, 22 US.CM.A, 298, 303, 46 CMR. 298, 303
(1973) (concurring opinion).

311384 US. 436 (1966). The Miranda warnings were applied to military prac-
tice in United States v. Tempia, 16 US.CMA, 629, 37 CMR. 249 (1967).

31210 US.C. § 831 (1970).

813 Manual for Courts-Martial, United States, 1969 (Rev, Ed.) (Exec. Ocder
No. 11476, June 19, 1969) [hereinafrer cited as MCM].

314 See, ¢.g., MCM, para, 1532 at 27-66.

818401 U.8. 222 (1971).

816 United States v, Jordan, 20 US.CMA. 614, 44 CMR. # (1971). The
dissenting judge was of the opinion that it was the intent of the Manual to st
out constitutional requirements rather than a separate set of procedural rules. 20
US.CMA. ar 618, 44 CMR. at 48,

317 United States v. Burton, 21 US.CM.A. 112, 44 CMR. 166 (1971).
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manifest destiny of retributive justice”? Practitioners with substan-
tial experience before military courts agree that the answer to both
questions is “no.” ** A well-known civilian Jawver has made the
following observations:

Righe now in the military we've got the most protective of the individual
systems of law in the civilized world,

I find chac the military judge . . . is every bit as good if not better—and
betcer in many instances—than the federal judge who sits on the federal
bench, And I find that he is wrterly and completely independent 16

C. THE EXTENT TO WHICH EXPANSION OF
REVIEW CAN BE SUPPORTED BY PRECEDENT

While it appears there is no peculiar need for close supery: ision of
military justice by the federal judiciary, a question remains as to
whether as a matter of legal precedent and reasoning a basis exists
for the expansion of the tradmonally narrow scope of review and the
limited number of methods of review,

Until the Supreme Court revises the test of Burns v. Wilson®" it
seerns clear that it should be applied by the lower federal courts, As
noted earlier, however, the test is a highly subjective one and can be
applied to preclude consideration of constitutional claims previously
asserted or waived as well as to permit consideration of many claims
on their merits. Nevertheless, the outright rejection of the test by
the lower courts cannot be supported by legal reasoning. The only
attempt to do so was made by the Court of Appeals for the District
of Columbia Cireuit which stated:

213 That is not necessarily true in the case of summary courss-marcial, which
consist of one commissioned officer who is normally not a lawver. The summary
court-martial, however, is convened only infrequendy today because the com-
mander's disciplinary powers under Arcicle 15 of che Uniform Code of Military
Justice are greater than the maximum sentence authorized ro be imposed by a
Ssummary court-martial as a result of the Supreme Court’s decision in Argersinger
. Hamiin, 407 US, 25 (1972, Unired States v, Alderman, 22 USCALA. 255, 46
CAMR. 298 (1973}, comipare 10 US.C, § 8IS (1970) witk 10 US.C. ¢ 820 119703

89 Belli, I'm Tremendousiy Impressed, SorviErs, July., 1971 at 39, 40, The
suggestion that convicrion rates in miliary courts are abnormally high has also
been refuted. A comparison of conviction rares, both in contested and uncon-
tested cases, in federal and military courrs disclosed that they were not significantly
differenc. Nichols, The Justice of Military Jussice, 12 Wi, & Mary L. Rev. 483,
306 (1971).

520346 U8 137 (1053).
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We think it is the becter view that the principal opinion in Burns did
not apply a standard of review different from that currently imposed in
habeas corpus review of state convictions, The Courr’s denial of relief
on the merits of the serviceman's claims can be explained as a decision
based upon deference to military findings of fact, similar to the general
non-reviewability of state factual findings prevailing at the time32

That view seems plainly incorrect. Only four months prior to the
Supreme Court’s decision in Burns v. Wilson the Court decided
Brown v, Aller®® which clearly gave federal district judges broad
discretion to consider szate factual findings de novo.

As opposed to the total rejection of the Burns test by the lower
federal courts, the idea that the test is not to be applied to pure
questions of constitutional law finds greater support, The Burns
decision itself involved factual determinations, so 1t is arguable that
its precedential value is limited to such cases. It has also been pointed
out that a literal interpretation of the Burns test would allow the
military to “‘create its own version of constitutional law,” 5 for if the
military trial and appellate courts and the Court of Military Appeals
“fully and fairly” considered all constitutional claims, eventual re-
view by the Supreme Court would not be possible absent a strained
reading of the requirement of “fair consideration.”

‘With regard to post-conviction remedies, it is clear that the finaliry
provision of the Uniform Code of Military Justice®®* and its prede—
cessor®®® were not intended to preclude federal court habeas corpus
review.®® If the finality provision of Article 76 is to have any mean-
ing at all, however, it must be read to prohibit other methods of col-
lateral review. The cases which are now relied upon in support of
non-habeas collareral attacks upon court-martial convictions did not
satisfactorily answer the question of what Congress meant when ir
said that the proceedings, findings, and sentences of courts-martial in
which the prescribed direct review has been completed are “final and
conclusive” and “binding upon all . . . courts . . . of the United

221 Kauffman v. Secretary of the Air Force, 415 F2d %91, %7 (D.C. Cir.
1969), cert, demied, 396 U.S. 1013 (1970).

322344 US. 443 (1953).

528 Developments in the Law, supra note 4, at 1224,

32410 US.C. § 876 (1970).

525 The finality provision became a part of the Articles of War when Congress
amended them in 1948. Selective Service Act of 1948, ch. 625, § 226, 62 Stat,
637-38.

526 Burns v. Wilson, 346 US. 137 (1953}, . Rep. No. 486, 81st Cong., Ist Sess.
32 (1949); HLR. Rep. No. 491, 81st Cong., Ist Sess. 35 (1949).
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States. . . ."*" The opinions in the leading cases have concluded
that custody should not be a prerequisite to collateral review and
have advanced other persuasive policy arguments in support of de-
cisions permirting suits for back pay** and for declaratory judg-
ments.*™’ Nev ertheless, research has disclosed no opmlon which
purports to e\p ain what Congress did mean by its “finality™ Jan-
guage. ™" Since it is clear that the language did not exist prior to the
1948 Articles of War, it would seem that Congress had some reason
for including it at that point in tme and inserting it as well in the
meorm Code of Military Justice enacted in 1950.” The fact that the
mguagc was included ar the same time ar which a form of collareral
review within the military justice system was provided*! is signifi-
cant. The most logical conclusion seems to be that the intent was to
provide safeguards within the military and at the same time give con-
clusiveness ro court-martial judgments excepr for the limited inquiry
concerning the legality of restraints upon liberty then available by
means of the writ of habeas Corpus 2 Tn short, there may be policy
reasons for extending the availability of collateral review to those not
in custody. but that decision is for Congress, not the federal courts.
to make. and unless the finality languaoe of the Uniform Code of
Military Justice is held to be memmgless non-habeas review cannot
be supported

It is arguable, however, that an adequate legal basis exists for one
very indirect method of review ing court- martial results. Since it now
seems clear that the statute authorizing the secretaries of the military
departments to correct records is suﬁicnentl\ broad to permit them
to change even discharges adjudged by courts-martial, the refusal to
correct such a record is probablv udlclallv reviewable.?* The opin-

927 10 US.C. § 876 1197
United Srares, 377 F2d 586 (Cr, ClL 19673,
1959)

»2¢ Kaufman v. Secretary of the Air Force, 415 F.2d 991 :D.C. Cir, 1069,
cerr. dented. 356 US. 1013 (19701; Gallagher v, Quinn, 363 F.2d 301 «D.C. Ciz,
19655,

380 Professor Weckstein fas aptly compared the language of the Court of
Claims to tae effect that the finality provision of the Uniform Code of Military
Justice coes not make the military appellate court truly fical with the language of
Humpty Dumipty to the effcer thar words mean whatever he chooses them to
mean. Weckstein, sugra nete 191, at 8

251 Selective Service Act of 1948, ch, 62

8325, Res. No. 286, 81t Cong.
Cong., 1st Sess. 35 {1946).

538 Asne v. McNamara, 355 F.2d 277 (1sc Cir, 19655

d on other

. ¥ 230, 62 Star. 639,
© Sess. 32 (19395 HR, Rep. No. 491, 835t
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ion of the Court of Appeals for the First Circuit in Ashe v. McNa-
mara® makes it quite clear that when Congress authorized the cor-
rection of records it did not intend to preclude review of thar admin-
istrative action by the federal courts.**® Nevertheless, while the sec-
retary concerned apparently has power to affect the sentence of a
court-martial, it does not follow that he has power to declare the
court-martial conviction void, for if he had such authority, the pro-
visions of Articles 74 and 76 which grant him only limited clemency
power*®® would be meaningless. Therefore, a federal court can prop-
erly require the secretary concerned to change only the record in
question, and the review should not resulr in a declaranon as to the
validity of the court-martial proceedmgs as such.®

The Supreme Court’s oplmon in Younger v, Harris®® seems ade-
quate to dispose of most questions of the propriety of pretrial inter-
vention by federal courts, While the opinion discussed the federal-
state relationship at some length, it is clear that the decision rested
upon principles of equity rather than federalism, and there seems ro
be no reason why the decision should not be applied to military as
well as state tribunals. The opinion made it clear that a federal court
should not enjoin a pending prosecution unless the accused makes a
showing that it was brought in bad faith or for harrassment or under
other ‘“‘unusual circumstances.” The Court also said that “the pos-
sible unconstitutionality of a statute ‘on its face’ does not in irself
justify an injunction against good faith attempts to enforce it. ., .” 3

While there are a number of methods by which military de-
fendants may obrain a hearing in a federal court prior to trial*** the
relief which they seek is essentially injunctive, the purpose being ro
avoid trial by court-martial. The only question likely to arise which
may not be covered entirely by Vounger . Harris is that of an al-
leged lack of jurisdiction in the court-martial. W hether that is con-
sidered as one of those “unusual circumstances” referred to in
Younger or is treated as 2 matter not contemplated by Younger, the
Supreme Court has provided some precedent in terms of the avail-

334 14,

385 [d, ar 281.

836 10 US.C. % 874, 876 (1570).

337 Davies v. Clifford, 393 F.2d 496 {1st Cir. 1968).

333401 US. 37 (1971).

33914, ar 54,

849 Precrial relief has been sought by means of habess corpus, mandamus, suic
for a declararory judgment, and suit for an injunction. See 26 US.C, §3 1331, 1361,
2201, 2241 (1970).
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ability of precrial relief. In two cases in which the milirary at-
tempted to try civilians by court-martial, the Supreme Court ap-
proved relief prior to trial. 51 In each of the cases the statute which
purported to extend court-martial jurisdiction to the civilian in ques-
tion was held unconstitutional. It appears, therefore, that the Court
will not require someone over whose person a court-martial allegedly
has no jurisdiction to litigate the question before the military tri-
bunal 2¢*

The question of whether the same result should follow in cases in
which it is alleged that the military court is without subject matter
jurisdiction is a more difficult one. Younger v. Harris may provide
the answer in cases in which it is alleged that the statute upon which
the prosecution is based is unconstitutional, for Younger was such a
case and it was held that the prosecution should not “have been en-
joined. The Supreme Court’s decision in O'Callahan v. Parker?®
however, has given rise to litigation in which it is contended that a
military prosecution should be en]omed because the circumstances
indicate that the alleged offense is not “service connected.” #** While
an argument can be made that since a question of the court’s-martial
jurisdiction is involved, the service member should not be required
to litigate the question of service connection in a military court,
recent Supreme Court decision indicates that the better view is rhar
the issue of service connection is not one which goes to the jurisdic-
tion of the court in the traditional sense. In Gosa ©. 1Iayde’n the
Court held thar the O’Callaban decision is not to be applied retro-
actively.®** Four justices agreed that the O’Callaban Court “con-
cluded that in rhe circumstances there presenred the exercise of jur-
isdiction was not appropriate, and fashioned a rule limiting the exer-
cise of court-martial jurisdiction in order to protect the rights to in-

341 Reid v. Coverr, 354 US. 1 (1957); United States ex. rel. Toth v. Quarles.
350 US. 11 (1955).

342\When a federal court determines that the denial of a service member’s
request for an administrative discharge from the service was improper, it is clear
that a pending military trial which is related to the basis for the request for dis-
charge may be enjoined, for when the court states that the service member must
be discharged, it is also saying that the military no longer has jurisdiction over the
person of the accused, See Parisi v. Davidson, 405 US. 34 (1972),

348395 U8, 258 (1969

344 See, e.g., Sedivy v, Richardson, 485 F.2d 1115 (3d Cir. 1973): Councilman v
Laird, 481 F.2d 613 (10th Cir. 1973), cert. gramred sub. nom. Schlesinger v. Council-
man, 414 US. 1111 (1973).

245413 US. 665 (1973).
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dictment and jury trial, The Court did not hold that a military tri-
bunal was and always had been without authority to exercise juris-
diction over a nonservice connected offense.” *® If the question of
service connection is not truly jurisdictional, it appears that the prin-
ciples announced in Yomlger v. Harris should be applied, and i is
doubtful that a prosecunon for an offense which may not be service
connected falls within the “unusual circumstances” contemplated in
Younger.

D. POLICY FACTORS INVOLVED IN THE
EXPANSION OF COLLATERAL REVIEW

The final question to be discussed is whether broad collateral re-
view in terms of scope and availability is justified from a policy
standpoint. It is clear that the rehabilitation of offenders and the
deterrence of criminal conduct are legirimate ends of our system of
justice and that those ends depend to some extent upon the certainty
of punishment and the finality of criminal convictions. It seems ob-
vious that frustrating those ends will be more harmful in the military
than in civilian society because of the peculiar need for discipline in
the armed forces. It is arguable, therefore, that there is a greater
need to limit collateral atrack upon military convictions, On the
other hand, our system will not tolerate methods designed to achieve
the desired ends which violate the requirement of due process of
law, While the military criminal justice system is no more likely to
permit denials of due process than the civilian systems, the question
of due process is one of constitutional law. Since direct review by
the Supreme Court is not possible, it can be argued that there is 2
greater need for collateral review of military convictions because it
is the only method by which the court ultimately charged with de-
ciding constitutional issues can review them.

An atcempt will now be made to examine the various problems
relating to the scope and availability of collateral review with a view
toward determining which solutions best serve the competing inter-
ests involved. With regard to the scope of review, the “full and fair
consideration” test, properly applied, best serves to balance the inter-
ests of finality and due process. Professor Bator has pointed out the
futility of searching for ultimate truth through a series of fact-finding
exercises,®" and Professor Amsterdam has discussed the danger that

348 J4 gt 677-78.
341 Finality in Crintinal Law, supra note 292, at $46-51.
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a postponed lirigation will be less reliable in produunq the facts
Therefore, if a court-martial defendant has been given an adequate
opportum[v to present a claim which turns upon a Factual decermina-
tion and the claim has been fairly considered by the military courts.

it should not be psrmlrtca to form the basis for a collateral attack.
The requirement of “fair consideration” should not be equated with
the concept of “correct in the judgment of the federal court.”
Rather. unless it can be demonstrated that the claim was not con-
sidered in good faith. no further consideration should be given ir. As
far as pure questions of constitutional law are concerned, it seems
apparent that military and civilian judges within the military justice
system are quite Lapab ¢ of deciding them and are in the best posi-
tion to decide the manner in which the principles of due process are
to be applied to military law, Indeed, the Supreme Courr has stated

In reviewing military decisions, we must sccommodate the demands of
individual rights and the social order in a conrext which is far removed
from those which we encounter in the ordinary rur of civilian litigation,
whether state or federal. In doing 5o, we must interpret a legal tradition
which i radically different from that which is common in civil courts

It is for these ressons that Congress, in the excrcise of Iis power to
“make Ruies for the Government and Regulation of the land and naval
Forces.” kas never given this Court appellate jurisdiction to supervise the
adniinistrazion of crimirai ‘uscice in the military, VWhen after the Second
World War, Congress became convinced of the need to asscre direct
civilian review over miliary justice, it deliberaely chose to confide this
power to a specialized Colre of Military Appeals, so that disinterested
civilian judges cosld gain over time a folly developed understanding of
the distincrive problems and legal traditions of the Armed Forces.34s

Nevertheless, while grear weight should be given to the decisions of
the courts of the military justice system,*™" federal judges should not
hesitate to decide for themselves pure questions of constitutional Jaw
or questions of jurisdiction in the traditional sense. To do otherwise
would effectively preclude Supreme Court review of these issues, and
that does not seem necessary’ to protect the finality interest involved.
especially in view of the fact that the number of such cases should
be extremely small *"

545 Amsterdar, Search
207, ar 384

348 Novd v, Bond. 395 US. 683, 692 (1959) (footnote omitted).

35 As noted earlier, federal fudges are nor likely to be familiar with che
operation of the military justice system.

381 This assumes that a “colorable showing of innocence” is required prior

Seiznre, and Section 3255 A Commnens, suprs note
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The foregoing discussion is helpful in disposing of a number of
other questions relating to doctrines involved in collateral review.
It seems evident that petitioners should be required to exhaust all
direct appellate remedies before seeking review in the federal courts.
In addition, if the allegations in question would provide a basis for a
new trial under Article 73 of the Uniform Code of Military Jus-
tice,® it would seem appropriate to require that one be sought prior
to entertaining a collateral attack. With regard to the seeking of
collateral review by the Court of Military Appeals, however, the
best view seems to be that such relief should only be required to be
sought when it clearly appears that that court has _power to grant
i35

A more difficult question is whether a petitioner should be held
to have waived his right to review of a claim eicher by failure to use
remedies which are no longer available or by failure to assert the
claim within the military justice system.®® Unlike the case in the
review of state court convictions, it has been decided that the federal
courts should give subsranma weight to the military courts, and as
one court has stated, “it cannot be said that [the mxhtarv courts]
have refused to fairly consider claims not asserted.” ®* It seems that
in view of the foregoing and the greater need for finality in military
convictions, the “deliberate bypass” rule of Fay v. Noia**® should be
relaxed to provide that in cases in which the petitioner was repre-
sented by counsel art his trial, claims based upon factual determina-
tions which could have been but were not asserted are waived. The
requirement of a deliberate bypassing of the remedy or claim seems
appropriate only in cases involving pure questions of constitutional
law.

The writ of habeas corpus has been the post-conviction remedy
traditionally used to seek review of court-martial convictions. Good

to entertaining any collateral attack other than a challenge to the jurisdiction of
the court-martial. See Friendly, Is Innocence lrrelevant? Collateral Astack on
Crintinal Judgments, supra note 295, at 160.

352 A petition for a new trial must be based upon newly discovered evidence
or fraud on the court and must be filed within two vyears after the convening
authority approves the court-martial sentence. 10 US.C. § 873 (1970).

358 See Developments in the Law, supra note 4, at 1234-36. See also Willis,
supra note 144, at 81-83

384 See texc accompanying notes 236-244 supra,

336 Suteles v. Davis, 215 F.2d 760, 763 (10th Cir, 1954), cert. demied, 348 US.
903 (1954). See also Developments in the Law, supra note 4, at 1231 & n, 152,

356372 U.S. 391 (1963,
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arguments can be made on both sides of the question of whether
other methods should be available to attack the judgments of mili-
tary courts, The Court of Claims has reasoned as follows:
Liberty is of course important, but so are a man’s career. his livelihood,
his rights 4 a veteran, his status as a convicred criminal, and his reputation,
To deny collateral attack to one not in confinement—the consequence of
saying that habeas corpus is the only remedy—would be to deny the possi-
bility of review by a constitutional court, and ultimately by the Supreme
Court. of the constitutional claims of servicemen . . . who have nor been
sentenced to jail or who have been released 357

On the other hand, judicial resources are limired, and duplication of
judicial effort should, perhaps, not be countenanced except when
the right to freedom is at stake. Additionally. the policy factors
discussed earlier militate against extensive collateral review of mili-
tary convictions. After all, it must nor be forgotten that direct ap-
peal is the primary method of lirigating all claimed errors, including
those of constitutional dimensions. In view of the fact that the vast
majority of habeas corpus claims are without merit.*** it does not
seem the best policy to add to the burden of the federal courts by
requkring them to consider similar claims not involving restraints
upon liberty.

Pretrial intervention in the military criminal justice process by
the federal courts is most difficult to justify. In addition to the pOllC\
against interference by one court system with another,®® there is a
special need for the military to be free to proceed with criminal
trials without delay. As General Westmoreland pointed out, in ful-
filling its function as an instrument of justice the military trial pro-
motes discipline. If it is not permitted to proceed, however, there
is at least a possibility chat discipline will be weakened.** Balanced

257 Augenblick v, United States, 377 F.2d $86, 592 (Ce. CL 1967), rev'd on other
grounds, 393 US. 348 (1969) (foornote omirted).

538 See Friendly, Is lwnocence Irrelevams? Collateral Amtack onm Criminai
Judgments, supra note 295, at 148,

359 Younger v. Harris, 401 U.8. 37 (1971).

860 A recent case has demonstrared that a federal court injunction may pose @
threat to military discipline. In 1973 the Army launched an intensive program
which was successful in producing about a 50% reduction in drug sbuse among
soldicrs in Europe. Army Times, Mar. 13, 1974, ar 27, col. 1. In February, 1974 2
fedcral district judge envertained a class action by soldiers in Europe and per-
manently enjoined military authorities from proceeding with courts-martial based
upon evidence obtained during the course of inspections pursuant to the program
which he felt were unconsticutional, Committee for G Rights v. Callaway, 370
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against the military’s need to prosecute is the necessity that an ac-
cused defend against a prosecution which he asserts is constitutionally
defective, but that has been viewed by the Supreme Court as inade-
quate to justify injunctive relief " In addition, there is no reason
to believe that the military justice system cannot properly dispose
of such a claim., There does seem to be at least one situation, how-
ever, in which the military’s need for unhampered prosecution is
outweighed by the burden of defending against a charge before a
court-martial, namely the case in which it is alleged that the military
court lacks jurisdiction over the person of the accused, Even in such
a case it is arguable that the issue of jurisdiction should be raised first
in the military tribunal, but it is difficult to see how military disci-
pline could be threatened by one who has a colorable claim that he
1s not subject to military law. In sum, the danger that the effective-
ness of our armed forces will be impaired by injunctions against
courts-martial outweighs the risk that a defendant will be required
to first present his claims to the military courts except in the most
unusual of circumstances,

VIIL. CONCLUSION:
TOWARD A BETTER SYSTEM OF REVIEW

The system of federal court review of military criminal justice
which has emerged and continues to expand ar best provides mean-
ingful relief to a very small number of present and former service
members at substantial cost in terms of judicial and military re-
sources. At its worst the system as expanded, especially in terms of
pretrial intervention in the criminal justice process of the armed
forces, poses a threat to the national interest in maintaining a well-
disciplined, effective military. That is not to say that judicial review
of military justice by Article I1I courts should be eliminated or that
the military should be permirted to proceed in disregard of the con-
stitutional rights of service members, Nevertheless, it seems clear
that a more efficient and effective method of protecting all of the
various interests involved is desirable.

Since review by an Article IIT court is thought by many to be
essential to the protection of constitutional rights, if there is a more

F. Supp. 939 (DD.C. 1974). The order has been staved by the Court of Appeals
for the Discric of Columbia Circuit, Commircee for Gil, Rights v, Froehlke, Civil
No. 83573 (D.C. Cir. order emiered Mar. 7, 1974),

381 Younger v. Harris, 401 US, 37 (1571).

63



66 MILITARY LAW REVIEW

effective method of providing that review than the cumbersome one
which exists at present. it should be adopted. The obvious solution
s for Congress to reestablish the Court of Military Appeals as a court
of the United States created pursuant to Article 1T of the Constitu-
tion. That would surels remove any fears concerning the court's
mdependence and institutional limitations or bias, It has been stated
that only “tradition, not logic or the Coustitution would stand in the
way of Congress prov 1dmg for the review of courts-martial by an
Article IIT court.” ¥ The advantages of prov. iding direct review b
an Article I1I court over the current practice of permitting only col-
lateral review by such a court are clear. The scope of review would
be broad since direct appeal rather than collateral attack is involved;
unlike federal districr and circuit courts, the Courr of Military Ap-
peals is in a position to provide a body of precedent which is not
only uniform but binding upon American military courts throughout
the world; meaningful review by an Article III court would be pro-
vided to a large number of courr-martialed service members; and
finally, such a court would be in a much better position than other
federal courts to balance the needs of the military and the rights of
individuals.

Whether or not the Court of Military Appeals is established under
Article I1I of the Constitution, the problem of the creation of a
separate version of constitutional law within the military would best
be solved by permirting direct review of its decisions b, “the Supreme
Court”® Since review by the Supreme Court is possible anyway
Congress should not be hésitant to provide a more efficient means of
obtaning such review. The interest of finality in the criminal process
as well as the interest in the protection of constitutional rights would
be better served by direct review through the issuance of writs of
certiorari than by the wasteful system of collateral attack which ex-
1sts at present.

Finally, an expansion of the jurisdiction and powers of the Court
of Milicary Appeals. the Courts of Military Review. and military
trial and appellate judges would eliminate the need for the review
of military cases and intervention in the military justice process by
federal courts. If ir were possible for the “new” Court of Military

282 \Willis, swpra note' 144, ac 84,

388 Cf, Willis, swpra note 144, at 91-94, Thar is not o sav thar consticurional
principles should not be applied differently to milicary law. Rather, direct review
by the Supreme Court would insure thae the Coure had the benefit of the Court
of Milirary Appesls’ "understanding of the distincrive problems and legal cradi-
tions of the armed forces.”

64



CIVILJAN JUDICIAL REVIEW

Appeals proposed above to review all military cases either directly
or collaterally, collateral review by other federal courts would serve
no purpose. Further, if the court had power to grant equitable re-
lief, the issuance of injunctions by other courts to prevent military
trials from proceeding would not be appropriate. It might be argued
that the Court of Military Appeals is not a convenient forum, and
while that might be true for those few who might be in a position to
collaterally atrack a conviction after leaving the military, for the
vast majority of service members it is the most convenient forum be-
cause of the organization of defense counsel in the armed services.**

‘While it is true that courts-martial are not permanent bodies, the
military trial and appellate judiciary are as permanent as the military
justice system itself and are organized in such a way as to be avail-
able to all service members. There seems to be no reason, therefore,
to require the Court of Military Appeals to depart substantially from
its role as an appellate tribunal. All that is necessary is to provide
for the granting of extraordinary relief and review thereof by mili-
tary courts and judges®® along with the possibility of review ultimare-
Iy by the Court of Milirary Appeals. The increasé in the complexity of
the military justice system and in the number of civilian and military
judges necessary to implement such a proposal seems insignificant
when compared with the savings in terms of the resources expended
in deciding the claims of service members in the manner in which
they must be litigated today. In short, provisions for comprehensive
judicial review within the military justice system would be effective
in protecting the rights of the individuals who serve our country and
at the same time would minimize the danger that military discipline
will be weakened by judges who do not have “a fully developed
understanding of the distinctive problems and legal traditions of the
Armed Forces.” %¢

264 All assigned appellate counsel are located in or near Washington, D.C.
With regard to civilian counsel retained by present and former service members,
the Supreme Court has not shown much sympathy for the argument that the
Coure of Military Appeals is not a convenient forum. Noyd v. Bond, 395 U.S. 683,
696-98 (1969),

285 The Coure of Appesls for the Eighth Circuit has recently held that service
members ordered into preerial confinement are encieled to a hearing before a mili-
tary judge or other neutral milirary officer. DeChamplain v. Lovelace, No. 74-1766
(8¢h Cir. Feb. 3, 1975).

388 Novd v. Bond, 395 U.S. 683, 694 (1969). Recently, the Supreme Court
again recognized that the military is a special community with its own laws and
tradicions and a primary mission of being ready to fight wars when necessary
Parker v, Levy, 94 8. Cr. 2547 (1974)

63






SERVICE CONTRACT ACT AMENDMENTS
OF 1972*

Captain Clifford D. Brooks**
I INTRODUCTION

In 1972, Congress amended the Service Contract Act of 1965
with the passage of Public Law 92-473.2 The amended Service Con-
tract Act and che implementing regulations promulgated by the
Department of Labor pose unique problems in the procurement area
for federal contracting agencies. In order ro understand what those
problems are and how they can best be minimized, it is necessary
to examine the original Act—its purpose and its failures—and how
Congress hoped to cure these failures with Public Law 92-473.

Congress hoped the Service Contract Act, hereinafter referred
to as the SCA, would accomplish a desired socio-economic objective
through the vehicle of federal contracts, The SCA is a labor stand-
ards statute that requires certain employers performing service con-
traces for the United States, and within the United States as defined
in the Act, to pay their service employees working on federal con-
tracts minimum wages generally higher than those required by the
Fair Labor Standards Act.® Thus, it is one of a series of similar
statutes designed to protect workers, improve working conditions,
and raise wages of government contractor employees,

II. HISTORICAL ANTECEDENTS OF THE SERVICE
CONTRACT ACT AMENDMENTS

The history of labor standards legislation for federal contracts
began with the passage of the Davis-Bacon Act in 1931.* In addi-
tion to its other provisions, the still vital Davis-Bacon Act requires

* The opinions and conclusions presented herein are those of the author and do
not necessarily represent the views of The Judge Advocate General's School or
any other governmental agency.

** JAGC, US, Army, Instructor, Procurement Law Division, TJAGSA. BA,
1966, Augustana College (Ill); JD, 1969, Duke University; LLM, 1973, The
George Washington University. Member of the Bars of Illinois, Court of Milirary
Appeals and the Court of Claims

141 USC. 85 351-357 (1970,

286 Star, 790 (1972}, 41 US.C. §§ 351-357 (1970), §% 351-358 (Supp. I) (1972).

3See 29 US.C. § 206(a) (1) (1970)

440 US.C. §% 2762-2762-7 (1970).
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employers to pay the prevailing wage rates and to pay the prevail-
ing frmge benefits to laborers and mechanics performing work under
federal construction contracts being performed within the United
States; the Davis-Bacon Act applies to contracts in excess of $2000.%
In 1936, Congress added contracts for manufactured goods in excess
of $10,000 to the list of federal contracts impressed with special
minimum wage requirements when it passed the Walsh-Healey
Public Contracts Act.® Since the Davis-Bacon Act covered con-
struction contracts and the Walsh-Healey Act covered supply con-
tracts, by 1936 “service contracts” was the only major class of
federal contracts where free market considerations determined em-
ployee wage rates,

In 1965 Congress decided that minimum wages in service contracts
should be federally regulated and passed Public Law 89-286, the
Service Contract Act.” With the enactment of the SCA, all major
categories of federal contracts were covered by wage standard legis-
lation.

A, REASONS FOR THE THREE STATUTES

All three wage standard statutes have the same basic purpose, the
protection of wage rates from the effect of the procurement process.
The House Report on the SCA explained why there was a need for
such protection:

Many of the employees performing work on federal service contracts are
poocly paid. The work is generally manual work and in addition to craft
work, may be semiskilled or unskilled

The Federal Government has added respoasibility in this area because of
the legal requirement chat contracts be awarded to the lowest responsible
bidder. Since labor costs are the predominant factor in most service con-
tracts, the odds on making a successful low bid for 2 contract are heavily
stacked In favor of the contractor paying the lowest wage. Contractors
who wish to maintain an enlightened wage policy may find it almost im-
possible to compere for gavernment service concracts with those who pay
wages to their employees ar or below the subsistenice level. When a govern-
ment contract is awarded to 3 service contractor with low wage standards
the government is in effect subsidizing subminimum wages 8

330 USC. § 2762 119700,

€41 US.C. §135-45 (1970}

7HR. 10238, 89th Cong., Ist Sess, 11965)

8 HLR. Rep. No. 948, §9th Cong., Ist Sess. 2 11965 ;
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All three wage standards statutes have the same basic purpose;
therefore, why are there three statutes. Aside from the “political
considerations, there are two major reasons: the nature of the three
industries affected by the statutes and the differing impact of gov-
ernment contracts upon those industries; that is to say, regulations
appropriate for the manufacturing and retail (supply) industry are
not necessarily appropriate for the construction or service industry.
With this realization Congress passed different statutes and conse-
quently the Department of Labor promulgated separate administra-
tive procedures to achieve the statutory goal of protecting employee
wage rates from the effect of government contracts.

By their nature, contracts for the furnishing of supplies, whether
with manufacturers or retailers, can be performed virtually any-
where, Thus a contract let by AVSCOM in St. Louis, could be
performed by a contractor in Bangor, Maine; a contractor in San
Diego, California, or 2 contractor in Birmingham, Alabama. If the
average wage rates paid by bidders in these three cities were $5.00
per hour, $4.00 per hour, and $2.00 per hour respectively, the con-
tract would, in all likelihood, be awarded to 2 firm in Birmingham,
The advantage a Birmingham firm has by virtue of its lower wage
rates not only adversely affects other firms paying higher wages,
but also has an impact upon their workers who have to accept
lower wages or face potential unemployment since their employer
cannot compete for government contracts while paying a higher
wage rate. The Walsh-Healey Act was an attempt to ameliorate
this bidding disadvantage by requiring employers awarded govern-
ment supply contracts to pay a prevailing minimum wage based on
minimum wages that prevailed either on a national or a very broad
regional basis for the type of manufacturing or retal industry
which would perform the contract.®

Unlike supply contracts, construction contracts, as well as most
service contracts, can be performed at only one location. For ex-
ample, while firms from across the country may bid on a construc-
tion contract to be performed in New York City, actual perform-
ance will be in New York City. With no wage standards required
of contractors, invariably the employers paying his employees the
lowest wages would get the job regardless of his principal place of
business. This was particularly odious in construction contracts

©See, e.g, 41 CFR. § 50-202 (1973). Wage determinations for supply con-
wacts are now generally just the minimum wage prescribed by the Fair Labor
Standards Acr. 41 CFR. § 50-202.2 (1973).
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because a contractor from Nebraska or Alabama could move his
whole labor force to New York City to perform the work. Local
workers would see jobs generated by federal construction projects
vanish because their wage scales were too high to withstand narional
competition. Thus, it appeared as if the federal government was
saving money ar the expense of the local economy. The Davis-
Bacon Act solution to this problem was not the industry-wide
approach taken by the Walsh-Healey Act, but rather ir required
employers awarded federal construction contracts to pay wage rates
based on the wages prevailing in the “area,” *® “area” being subse-
quently defined h\' the Department of Labor as a oeomaphlc sub-
division, for example, city, county, township.”* Thus the Davis-
Bacon Act while allowing employers from across the country to
bid on construction contracts, required that bidders base their bids
on the prevailing New York City wage rates for buildings con-
seructed under a federal contract in New York City. In addition
to protecting local wage scales from an invasion of cheap labor
occasioned by a federal contract, the Davis-Bacon Act had the aux.
iliary effect of allowing local construction firms to effectively com-
pete for federal contracts,

The nature of the service industry and the impact of government
contraces upon the service industry are much the same as in the
construction industry. Work can usually be performed in only one
location, for example. a contract for janiforial services at Fort
Hood, Texas can only be performed at Fort Hood, Texas. Since
government contracts can precipitate an “invasion of labor” that
works at a cheaper wage rate than locally available labor, it was not
surpr1<1nq that Congress decided to follow the Davis-Bacon model
in enacting the SCA.

The Service Contract Act of 1965 required emplovers awarded
federal service contracts to pay their employees not less than the
“prevailing rates for such employees in the locality.” * The pre-
vailing rate concept as it applies to the SCA works as follows. When
a federal agency wishes to let a contract subject to the provisions
of the SCA, it informs the Department of Labor 30 days prior to
any invitation for bids or commencement of negotiations by filing
with it a Standard Form 98, Notice of Intention to Make a Service

104 US.C
1226 CFR
1221 USC.

T6a (1970).
(b) (1973,
14a) 11} (1970),
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Contract.'® The Department of Labor responds to this notice with
a wage determination which lists the prevailing wage rates by em-
ployee classification for the locality 1n which the work is to be
performed. This wage derermination is made by a Department of
Labor area wage survey. The agency attaches chis wage determina-
tion to the solicitation and the solicitation informs the bidder that
he must pay his employees not less than the wage rates and fringe
benefits attached.’* The solicitation also provides for the enforce-
ment of the wage determination and for penalties in the event of
its violation.’®

The prevailing rate concept is “fair” to all individuals affected
by the performance of a federal contract. For blue collar workers
performing under a contract, the prevailing rate requirement ensures
that they are paid minimum wages and frmge benefits that prevail
in the work locality; their wage structures and employment oppor-
tunities would not be completely undermined by “an employer
forced to reduce wages below those which prevail locally in order
to effectively compete for a federal contract. For employers, the
prevailing rate concept allows wage structures to be established in
light of local economic conditions without precluding. as a prac-
tical matter, their being awarded federal contracts, For local com-
munities, the prevailing rate concept prevents locally performable
federal contracts from inflating or deflating local labor economics;
it may increase the wage structure of contractor employees, but not
beyond that which local economic conditions have dictated to be
just compensation. For the federal government, the prevailing rare
system assures the procurement of its needs at an equitable, if
somewhat higher, price and dissipates any appearance of the federal
government subsidizing substandard wages by its system of award-
ing contracts.

B. FAILURE OF ORIGINAL SCA

The prevailing rate model of the Davis-Bacon Act had worked
remarkably well in accomplishing its Congressional goals in federal
construction contracts. When it originally enacted the SCA,
Congress thought the prevailing rate system would achieve basically

2329 CER.§ 4.40a) (1973).

14Eg, Armed Services Procurement Reg. }
after cited as ASPR]

15E.g, ASPR § 7-1903.41(a) (g) (1973).

7-1903.:41(a) {a) (1973) [herein-



66 MILITARY LAW REVIEW

the same results for federal service contracts as it had for federal
construction contracts. By 1972, however, it was apparent that the
prevailing rate system was not working as Congress had intended.
There are several reasons why the SCA failed where the Davis-Bacon
Act had succeeded.

First. Congress had not envisioned the use that the Secretary of
Labor would make of Section 4(b) of the original SCA. That sec-
tion provided:

The Secretary may provide such reasonable limications and may make such
rules and regulations allowing reasenable variations, tolerances and exemp-
tions to and from say or all provisions of chis Act as he may find neces-
sary and proper in che public interest or ro avoid serious impairment of
the conduct of government business.16

Utilizing this provision, the Secretary of Labor failed to make any
wage determinations in over two-thirds of all federal service con-
cracts.”” As a result, many service employees of federal service con-
tractors were not protected from the effects flowing from price
competition for federal service contracts.

Second, Congress had failed to perceive in 1965 that certain
essential differences existed between the construction and service
industries and that these differences would effect the operation of
the prevailing rate system. The prevailing rate system in both the
Davis-Bacon Act and SCA was designed to guarantee the employees
of government contractors wages prevailing in the locality where
the contract was to be performed Thus, wage rates contained in
wage determinations were solely dependent on what private em-
plo}ers were paving their employees, not what the government
concractor’s employvees were being paid. Therefore, the higher the
wages in a local area, the higher the w! ages employees of contractors
would be guaranteed. Since the construction industry utilizes skilled
labor, their w age rates are higher. More 1mp0run(l . there are
strong unions in the construction industry and these unions can
demand and receive premmm wages for their members, These
wages become prevailing and federal construction contractors are
forced to pay them. The service industry, on the other hand, does
not require the use of skilled labor and labor unions have not
organized much of the service industry. As a resulr, wages in the
service industry are generally low, and wage increases are rare or

1841 US.C. 3§ 3537b) (19703,
*THR. Rep. No. 1291, 92d Cong., 2d Sess, 3 (19727
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minimel. Thus, low wages are “prevailing.” So unlike the sicu-
ation in construction contracts, the prevailing rate system did not
produce higher wage rates for employees of service contractors
doing business with the United States.

Third, Congress failed o grasp essential differences between con-
struetion and service contracting and, as a result, failed to anticipate
the effects these differences would have on the prevailing rate
s) stem, While the usual individual construction contract will com-
pletely fulfill a particular requirement, a service contract is gen-
erally only one increment in a series of contracts for basically on-
going identical services, janitorial, trash removal, laundry to name
a few, However, since service contracts are subject to the general
prohibition that “no contract or purchase on behalf of the United
States shall be made, unless the same is authorized by law or under
an appropriation adequate to its fulfiliment,” ¥ the government
usually contracts for these services on a yearly basis. Congresslonal
failure to appropriate funds for more than one year for service
contracts to be performed in the United States results in an annual
resolicitation for basically identical services. And, of course, this

“annual award” will be made to that responsive, responsible bidder
whose bid is deemed most advanrageous to the Government,' gen-
erally the bidder with the lowest price. By awarding the contract
to the low bidder, the government is awarding the contract to the
bidder who minimizes his costs, costs in the service industry that
are composed largely of labor wages.

As a result of the annual rebidding, there was a constant turn-
over in service contractors, in most instances attributable to the
failure of the Department of Labor to make wage determinations
or, when it did so, to the prevailing rate system itself, The follow-
ing hypothetical-pre-SCA  Amendment—will illustrate what we
have been talking about. A contract for performing jenitorial serv-
ices at Fort Belvoir in fiscal year 1970 was being performed by
X-Company. The Department of Labor declined to issue a wage
determination, X-Company paid its employees the Fair Labor
Standards Act minimum wage of $1.60 per hour®® at the genesis of its
contract performance. Later X-Company was forced to increase
its hourly rate to §1.70 in order either to settle a Jabor strike or to
rewain its employees. During April 1970, Fort Belvoir resolicited

541 USC.§ 11 {1970),
*PE.g., ASPR $§ 2-407.1 and 3-101 (197
2029 US.C. § 206(a) (1) (1970,
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for bids for janitorial services in fiscal year 1971. There was no
wage determination by the Department of Labor; or in the alterna-
tive, the Department ‘of Labor issued a w age derermmmon listing
the prevailing rate for janitors in the Fort Belvoir area at $1.65
per hour. Although X-Company based the cost of the labor element
of its bid price on the $1.70 per hour figure it was currently paying
its employees, other bidders based their predicted labor costs at
$1.60 or $1.65 per hour rare depending on which alternative we
use. Invariably, X-Company priced itself out of the contract be-
cause of its higher wage scales

If the only result of the annual resoliciration procedure had been
high contractor turnover, there would have been no Congressional
reaction, However, an adjunct of the system was that wages were
kept artificially low. Even low wages for service employees might
not have raised the later apparent Congressional indignation if these
new contractors had their own labor force which moved with them
from job to job. But, the individuals performing the service con-
tract were geographically stable, and were, except by legal defi-
nition, emplmees of the Government; they permrmed the same
services year after year at the same locarion, only their emplovers
changed.

These ever changing emplovers were appropriately characterized
as “labor brokers” since they were awarded a contract only after
they undercut the wage rate paid by current service contracrors.*
After he received an award, the “broker” would offer to retain the
current emplovees at the lower wage rate projected in his bid. As
a result, employees who had accumulated years of seniority at a
government facility were forced to either accept wage reductions
or unemployment. Year after vear employees might force their
employer to grant a wage increase, usually near the end of the
contract year when contractors could afford to pay such an increase
for a few months, only to be faced with a new emplover on Julv 1.
who would again reduce w ages. Even if employees had orgamzed
a current contractor and were being paid wages pursuant to a col-
lective bargaining agreement in excess of those required by the
SCA, the collective bargaining agreement did not isolate them from
wage cuts by a “follow-on contractor.” While successor employers
as a group were generally forbidden to unilarerally reduce wages

21118 Cone. Rec. 7261, 7262 11972, (Remarks of Congressman O'Hara during
floor debate on HR. 14376,
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under the provisions of the National Labor Relations Act,* the
National Labor Relations Board had held that the unilateral reduc-
tion of wages by a successor service contractor was not illegal if
he was performing a federal contract covered by the SCA.*

This type of wage cutting produced an unacceptable resul
Contractor employees performing services on a federal facility
could, in almost all cases, be assured that they would never receive
a lasting wage increase above that determined to be prevailing,
regardless of their seniority at the facility. When this was added to
the fact that the Department of Labor failed to issue wage deter-
minations for two-thirds of all federal service contracts, many con-
tractor employees perennially performing necessary services for the
United States were receiving wages at or near the minimum level
specified in the Fair Labor Standards Act.

.24

I, PUBLIC LAW 92-473

Congress held oversight hearings on the administration of the
SCA in 1971-72.® The ultimate findings of the Subcommittee on
Labor of the House Committee on Education and Labor were:

1. & substanial disparity in wages and fringe benefits had developed be-

tween Federal Wage Board emp and service p
(performing the same duties),

221n 1969, the National Labor Relations Board ruled that a successor employer
had to honor the collective g of his pred r in Burns Int']
Detective Agency, Inc., 74 LRRM. 1098 (1960). This decision was struck down
by the Supreme Court in Burns Int'| Security Services, Inc. v. N.L.RB. 408 US.
272 (1972). However, the Supreme Court left intact the general requirement that
a successor employer could not unilaterally reduce wages without bargaining with
the union, See, ¢.g., Pirsburg Plate Glass Co. v. NLRB, 404 US. 157 (1971).

28 Emerald Maintenance, Inc., 76 LRRM., 1437 (1971), aff'd, Emerald
Maintenance Inc. v. NLRB,, 464 F.2d 698 (5th Cir. 1972)

24 Hearings on HR, 6244 mnd H.R. 6245 Before the Special Subconm. on Labor
of the House Comm. on Education and Labor, 92d Cong., Ist Sess. (1971) [herein-
after cited as Hearings on H.R, 6244 and H.R. 6245]. HR. 6244 and HR. 6245
were the predecessors of H.R. 135376, the Service Contract Act amendments,
While innumerable examples of wage cutting exist, the most startling case occurred
at Cape Canaveral where 1100 service employees performing under 2 $20 million
support contract were forced to accept wage reductions of 23 to 50% without any
change in duties, only a change in employers.

25 Hearings on HR. 6244 and H.R. 6245, id.; Hearings on S. 3827 and HR.
15376 Before the Subcomnm. on Labor of the Semate Commn. on Labor and Public
Welfare, 92d Cong., 2d Sess. (1972) [hereinafter cited as Hearings on §. 3827 and
H.R. 15376].
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2. labor-management instability has arisen because of the failure to rake the
existence of collective bargaining agreements into account in wage and
fringe benefic determinations.

3. the practice of rebidding contracts yearly cicher withour wage and
fringe benefit determinations or with unrealistically low dererminations
created chaos for reputable contractors and great hardships for em-
ployees,

4. the Secretary of Labor stretched his discretion in administering. the
Act far beyond shat Congress had intended, and

5. the Deparment of Labor failed to make wage and fringe benefic de-
terminations for almost two-thirds of the contracts subject to the
Acr2s

As a result of these Hearings, a proposed amendment to the SCA
was introduced in the House of chresenra[l\'es on June 7, 197277
HR 15376 passed the House by a vote of 274 to 103 on August 7,

2. The Senate companion bill was introduced (8.3827) on
July 2, 1972.** The Senare passed H.R. 15376, with slight modifi-
cations® and, after House concurrence in the modifications, Presi-
dent Nixon signed the bill into law on October 9, 1972.%

Public Law 92-473 changed the 1965 SCA in several respects.
The greatest impact of the new law has been in the manner in
which wage determinations are made. Under the 1965 SCA, pre-
vailing wage rates in the locality determined the wage floor that
federal service contractors were required to pay their employees.
This remains one element of the wage floor under the new amend-
ments, but the payment of collective bargaining rates is now required
in two instances. Sections 2(a) (1) and 2(a)(2) of the Act now
require that the Department of Labor wage determinations, incor-
porated in service contracts with the government as wage floors,
reflect collective bargaining rates, including prospective rates, where
a collective bargaining agreement covers service employees. The
Department of Labor interprets these sections to mean that if 2
current contractor has a collective bargaining agreement, the wage
determination for the follow-on contract will be a restatement of
the wage and fringe benefit rates specified in chat agreement?

26 HR. Rep, No. 1 92d Cong., 2d Sess. (1972).
27118 Coxe, Rec, 226§ (daily ed. June 7. 197

25118 Cox. Rec. 7263 (daily ed. August 7, 19723,

29 Hearings on §.3527 and H.R. 15376, supra note 2§
86118 Cone. Rec. 1534 (daily ed. September 19, 1972
8186 Star, 790 11972, mmending 41 US.C. § 351-35
52 See 29 CFR.§ 4.3¢b) {19737,

119705
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Addirionally, the amendments added a new section, 4(c), to the
Act. Section 4(c) requires that a successor contractor pay to his
employees not less than the wages and fringe benefits, including
prospective wage increases, paid by his predecessor under a col-
lective bargaining agreement if those wages and fringe benefits are
greater than the Department of Labor wage rate determination.
The Section is unique in that it requires a successor to pay these
wages and fringe benefits even if he does not hire any of his prede-
cessor’s employees‘ As a result, a successor contractor with his own
labor force is required to pay his employees according to a collec-
tive bargaining agreement to which neither he nor any of his em-
ployees are parties.

All three sections, 2(a) (1), 2(a)(2), and 4(c), provide that a
collective bargaining agreement may be disregarded if it was not
entered into as a result of “arm’s-length negotiations”; additionally,
4(c) can be avoided if collective bargaining agreement wage-rates
are substantially at variance with prevailing wage rates. Other
amendments to the SCA require (1) the Secretary of Labor to issue
wage determinations by 1977 for all service contracts employing five
or more service employees, (2) the Secretary to refrain from issu-
ing variations, tolerances, or exemptions, except in special circum-
stances, (3) procuring agencies to get the approval of the Secre-
tary of Labor before awarding multi-year service contracts—multi-
year service contracts, however, have not generally been authorized
by Congress—and (4) procuring aqencxes to attach a statement to
all solicitations and contracts setting forth the wage rate Federal
Wage Board employees working directly for the Government
receive for doing similar work.®® The purpose of attaching Wage
Board rates to the contract is unclear, since the contractor does not
have to pay these rates. Apparently, Congress wished to inform
contractors of the wage rates that the Government pays its direct-
hire employees for similar work.

A. THE SUCCESSOR CONTRACTOR PROVISIONS

‘While several other sections of the SCA amendments will modify
pre-1972 procurement practices, their greatest effect will be as a
result of sections 2(a)(1), 2(a)(2) and 4(c). In restifying before
the Senate Subcommittee on Labor, Richard J. Grunewald, Assistant
Secretary for Employment Standards, Department of Labor, argued

3 See generally 86 Stat, 790 (1972).
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that the proposed amendments would, among other things, (1) under-
cut the prevailing wage rate concepr, (2) remove competitive
forces wichin the mdustrv which hold wages to reasonable levels
since the Government will pick up the cost of any pay raises, and
(3) open the procurement system to fraud between ourgoing con-
tractors and unions.”* The Department of Defense witness before
the same Subcommittee—Richard Keegan, Deputy Under Secrerary
for Procurement, Department of the Air Force, testified that the
proposed amendments would (1) introduce a new concept. that
is, giving wage and fringe benefit provisions of collective bargaining
agreements the full force and effect of law through mandatory
imposition of those terms of such agreements on successor employers
and employees who may not have been parties to the agreements,
(2) confer upon a relatvely small percentage of the work force a
substantial economic advantage over the majority of the same work
force, and (3) constantly increase the cost of contract services to
government procuring activities.*® Substantially the same testimony
was received from NASA* and the National Aerospace Services
Association, 2 contractor’s association.”

The basic objection to sections 2(a) (1), 2(a) (2). and 4(c) was.
and is, that they enable a service contracror and the union repre-
senting his emplovees to establish wage rates for his successor, Te-
gardless of what the local economy has established as “fair w ages”
for service emplovees This nbyecuon is even more LompEng
since the normal competitive forces that come into play in the nego-
tiation of a collective barzammz agreement, economic inrerests of
employers versus those of employees, are vitiated by the sections.
A carrent service contractor has an incentive to limit wage raises
during a contract year in which his reimbursement by the govern-
ment is based on a fixed figure not including wage increases. Prior
to the amendment, a service contractor also had an incentive to
restrict wage increases that become effective after his current con-
tract expired since there was a possibility that a bidder, not bound
by such increases, would win the competition for the follow-on
contract due to a lower wage scale. Sections 2(a) (1), 2(a}(2).
and 4(c) eliminate any need for these considerations by a current
service contractor because all bidders will have to base their labor

84 Hearings on S. 3627 mmd H.R. IS3%6, supra note 25, ac 19
5 14, at 98,59,

3814 ar 104,

e 1d gz 71
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cost projections on wage rates, including prospective wage in-
creases, contained in the current contractor’s collective bargaining
agreement. Not only do these sections eliminate the incentive to
contest a union’s demand for future wage increases, they actually
insure that a current contractor will agree to such increases. A wise
current service contractor with six months to go on his contract
will, during collective bargammg agreement negotiations, grant a
large futare increase if a umon will drop its demand for an immedi-
are wage increase that cannot be passed on to the government in
the form of higher prices. Since all bidders for the follow-on
contract will have to base their labor cost projections in their bids
on these prospective wage increases, the current contractor is not
restricted from using such a negotiation strategy by the fear that he
will price himself out of the competition for the follow-on con-
tract. Indeed, why should a current contractor even chance sub-
jecting himself to money losing work slowdowns or strikes when
a union demands prospective wage increases that do not affect his
current profit structure or his opportunity to win the follow-on
contract? It would thus be fair to state that sections 2(a) (1),
2(a) (2). and 4(c) have established wage standards which are sub-
ject to little government control and virtually no market control.
Unfortunately, without such controls, there will be an ever in-
creasing wage-cost spiral for service contracts.

In addition to virtnally ensuring constantly higher cost service
contracts, section 4(c) opens the procurement process to cost specu-
lation and fraud. Section 4(c) requires that a successor contractor
must pay his employees the wage rates specified in his predecessor’s
collective bargaining agreement, regardless of the wage rates con-
tained in the wage determination on which labor costs in his bid
were predicated. There is no time limitation as to when an appli-
cable collective bargaining agreement must be negotiated. Thus, a
lame-duck contractor, one who is aware that he has lost the follow-
on contract, can negotiate a wage rate agreement with a union the
last day of his contract performance and thereby cause his successor
to pay these negotiated rates. Since the successor could not have
considered those wage rates in submitting his bid, he will be forced
o accept diminished profits, performance at a loss, or defaulr. A
lame-duck contractor even has an incentive to enter into a collusive
collective bargaining agreement. By forcing his successor into default,
he has an opportunity to win award on the resulting resoliciration.
Even absent collusion, a lame-duck contractor about to complete
his contract with the Government is certainly more receprive to a
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union demand for prospective wage increases, which he does not
have to pay, if the alternative is unnecessary costs occasioned by a
strike or slowdown, The result of this lack of incentive ro hold
down costs and possible fraud will be, the inclusion of contingency
costs in bid prices. Since no bidder can be certain that a current
contractor will not grant prospective wage increases pursuant to
a collective bargaining agreement prior to the completion of the
current contract, bidders can protect themselves only by adding a
speculative cost factor to their labor cost projections.

B. HEARING PROCEDURES ON COLLECTIVE
BARGAINING AGREEMENTS

Congress attempred to forestall fraud and excessive wage increases
by requiring that all collective bargaining agreements be entered
into at arm’s length in order for the wage rates specified therein to
become wage floors. However, it is virtually impossible to prove
such an agreement was not made at arm’s length when the parties
maintain that it was. Congress further attempted to prevent fraud
and excessive wage increases by providing thar wage rates contained
in a collective bargaining agreement may be disregarded if the
Secretary of Labor Finds after a hearing that the aureed upon wage
rates subsrannally vary from those prevailing in the locality. Until
such a finding, however. the agreement controls. The procedures
for implementing these remedies™ provide that the Administrator
of the Empl()\ment Standards Administration upon a prima facie
finding that the wage rates in the collective bargaining agreement
vary substantially from the prenl]mq rates in the lmcah[\' will
refer the matter to a hearing examiner. The hearing examiner has
thirty days ro issue notices, “conduct the hearings, and any rehear-
ings, and to issue findings. Before this process can even begin,
however, the contracting agency, contractor, bidder. or other in-
terested partv must first collect evidence to establish the prima
facie case of variance and submit it to the administrator. This 1nitial
collection of evidence and its submission will probably take another
thirty days. Thus. before a final decision as to the inapplicabiliry
of an agreement’s rates can be expected, there will be a sixty-day
period in which those rates are presumed valid.

The remedies for forestalling collusive collective bargaining agree-
ments and excessive wage increases are largely illusorv as the fol-

28 8e¢ 29 CFR. 410 11973,

80



SERVICE CONTRACT ACT

lowing examples illustrate. Assume in each example that there is
a need for on-going janitorial services at Fort Myer, Forc Myer
submits a Standard Form 98 to the Departmenc of Labor on April
15, 1974. The Department of Labor returns a wage determination
on April 30, 1974, Fort Myer solicits bids for a fixed price con-
tract on May 1, 1974, with a closing date for submission of bids
and an award date of May 30, 1974, The current contract is being
performed by X Company. The winner of the May 30, 1974
award will begin performance on July 1, 1974.

EXAMPLE 1

X Company has no collective bargaining agreement with his
employees on May 30, 1974, The wage determination issued by
the Department of Labor listed the prevailing wage rate for janitors
in the locality as $3.00 per hour. On May 30, 1974, Company Y
is declared the winner of the award. On June 15, 1974, X Com-
pany negotiates a collective bargaining agreement with his em-
ployees, wherein the wage rates are specified as $4.00 per hour. Y
Company immediately requests the Department of Labor to find
that (1) the collective bargaining agreement was negotiated at less
than arm’s length or (2) the wage rates conrained therein are at
substantial variance with locality prevailing rates.

In this example, if the Department of Labor finds that the collec-
tive bargaining agreement was negotiated at less than arm’s length
or that the wage rates contained therein are substantially at variance
with prevailing rates, Y Company will ultimately be afforded the
relief of not having ro pay the $4.00 rate. If not, Y Company will
obviously be forced to default unless the government increases his
contract price. It should be noted that currently there are no con-
tract clauses allowing a contractor & price adjustment in this situ-
ation. Even if the Department of Labor makes the desired findings
60 days after June 15, Y Company will have performed the contract
for 45 days at the higher labor rate of $4.00 per hour, While pre-
sumably Y Company will be able to recoup the difference between
the aborted $4.00 rate and the 53.00 prevailing rate, it would be
risking labor unrest if it did so. As it is, Y Company could expect
labor problems by simply reducing employee wages from $4.00 to
$3.00 per hour, without any attempt to recoup the already paid
$1.00 difference.
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EXAMPLE 11

X Company has no collective bargaining agreement with his
employees on .April 30, 1974, The wage determination issued by
the Department of Labor listed the prevailing rate for janitors in
the locality as $3.00 per hour. On May 25, 197 74, X Company nego-
tiates an agreement with his employees, in which the wage rates
are speclﬁed as §4.00 per hour. On \Ia‘ 30, 1974, bids are opened
Y Company is the low bidder, but it i1s obvious that he based his
bid on the 53.00 per hour figure, as have all bidders except X Com-
pany, who used the $4.00 per hour rate.

In this example, it would be unfair to award the contract to Y
Company and require him to pay the $4.00 per hour figure when
his bid price was based on the 33.00 per hour figure, Fort Myer
could resolicit and inform all bidders that X Company has a col-
lective bargaining agreement rate of 54.00 per hour. The first
problem is. of course, lead time; the resolicitation might not be
accomplished in time to permit the successful bidder to prepare for
contract performance on July 1. 1974, Secondly, the resolicitation
might result in a windfall proh[ to the successful bidder. Assume Y
Compam‘ is again the successful bidder, only this time his price is
raised 10 reflect the 34.00 per hour labor rate contained in X’s col-
lective bargaining agreement. After award. Y challenges the col-
lective bargaining agreement rate. If the Deparrment of Labor
determines that the $4.00 figure is at substantial variance with the
locality prevailing rate or that X's agreement was entered into ac
less than arm’s length, Y will be able ro pocket the $1.00 difierence
between the 3$3.00 prevailing rate and the $4.00 rate on which he
based his fixed price bid.*

EXAMPLE 111
X negotiared a collective bargaining agreement rate of $4.00 per
hour on March 1, 1974, On April 15, 1974, the Department of
Labor issues a wage determination of $4.00 per hour for janitors.
based on X's agreement rate. Bids are solicited and subsequently
opened on May 30, 1974, Y is the low bidder. buc it is obvious he

3 The Depr.

f Defense has attempred o iimic I's
cojiective bargaining agreements b
re aw nrd» by advisi ng bidders of he
predccesmr contracrors’ collective bargmmg agreements pur:uam
SCA. For the Depart 3

pie 11 ype bidding

ne of the Army see Department o
. October 1972, Suly “Service Conract A
on Fle Lavor Advisors Oice. OASA {I8L:, Penragon, W eshingron, I)C
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has bid his labor figure at less than $4.00 per hour, actually he used
$3.50 per hour in his computations.

Award will have to be made to Y. Obviously, Y is planning to
challenge the $4.00 per hour rate as being at variance with the pre-
vailing rate. If Y wins the challenge he will have a windfall of
$.50 per man hour; the government loses. If the Department of
Labor upholds the 354 00 per hour rate, it is only a matter of time
before Y will be forced to default because of his osses of S.50 per
man hour; the government loses.

These examples illustrate some of the problems associated with
the application of collective bargaining agreement rates to successor
contractors and some of the inadequacies of the hearing system
designed to prevent abuses. The examples assumed that bidders will
challenge wage rates in collusive agreements or excessive agreement
rates. As a practical matter, bidders have little incentive to chal-
lenge collective bargammg agreement wage rates unless such rates
are prejudicial to them, 7., when they cannot consider the agree-
ment rates in preparing their bids. Since all bidders will be preparing
their bids using the same, if somewhat inflated, wage rates, there
is no bidding advantage to be gained by lower wage rates. A second
reason bidders will be reluctant to challenge wage rates is to prevent
labor difficulties. Since virtually every service bidder plans to use
the current service contractor’s labor force should he be awarded
the follow-on contract, he would undoubtedly create labor dis-
coneent, which might jeopardize his contract performance should
he win award, by challenging wage rates employees are currently
getting or expect to get. Therefore, the responsibility for chal-
lenging collective bargaining agreement wage rates thought to be
at substantial variance with locality rates or thought to have resulted
from a collusive agreement will, in most cases, fall on contracting
activities. The acuivities will have to gather supporting evidence,
present their positions to hearing examiners, and utilize procure-
ment procedures which will allow them time to process their chal-
lenges, to include contract extensions and terminations for con-
venience.

Contracting agencies must develop procedures to recoup wind-
fall profits in cases where bids have been based on rates contained
in collective bargaining agreements that are subsequently declared
by the Department of Labor to be at substantial variance or ro have
been entered into at less than arm’s length. By the same token, new
price escalation procedures must be established to reimburse con-
tractors who bid on one rate. the prevailing rate as contained in
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a wage determination, and who are forced by section 4(c) to pay
a hlgher rate as a result of a subsequently negotiated collective
bargaining agreement. The failure ro establish such procedures
will (1) leave bidders guessing as to the rates on which they should
project their labor costs in preparing their bids and (2) result in
cases of windfall profits in certain situations.

IV, ADMINISTRATION OF THE SCA

Public Law 92-473, especially the collective bargaining agree-
ment provisions and the procedures for challenging these agree-
menes, creates certain procurement problems. Those problems are
accentuated by the Department of Labor’s implementing regula-
tions and the extension of its pre-Public Law 92-473 administrative
decisions to the new law, The Department of Labor published its
interim regulations for enforcement of the amended SCA on No-
vember 30, 1972.* Included in the regulations are contract clauses
for inclusion in all contracts subject to the SCA. The Federal Pro-
curement Regulation has adopred these clauses for inclusion in
service contracts,’” but the Armed Services Procurement Regulation
has not done so because of a conflict between what a clause tells
a bidder he will have to pay and whar the Department of Labor
actually will require him to pay. The clause reads:

If this contrace succeeds a contract subiect to the Service Contract Act of
1965 as amended, under which substancially the same services were furnished
and service empioyees were paid wages and fringe benefics provided for
in a collective bargaining agreement, then in the sbsence of 3 minivivm
wage ateackwusens for this contract meither the contractor nor any sub-
contractor under this contract shall pay any service emplovee performing
any of the conract work less than the wages and fringe bénefits provided
for in such collective bargaining agreements, to which such emplayee
would be entitled if employed under the predecessor contract. including
acerued wages and fringe benefits and any prospective increase in wages
and fringe benefits provided for under such agreement, s

The emphasized phrase, “then in the absence of a minimum wage
attachment,” implies that if there is a wage determination, a con-
tractor is not obligated to pay rates conramned in an applicable col-
lective bargammg agreement. If that were true, some of the hear-
ing procedure problems heretofore discussed would not arise; no

40 See 37 Fed. Reg. 25468-23473 11972), now codified in various sections of
29 CFR, Part. 4.

4141 CFR.§ 1-12.004-1 (1973

4229 CFR.§ 4.60d) (25 (1973 iemphasis added).
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cellective bargaining agreement negotiated after the issuance of a
wage determination would have effect. However, this is not the
case. The Department of Labor will enforce an applicable collective
bargaining agreement rate that is higher than the wage determi-
nation rate.** As a result of this conflict between what the clause
tells a bidder he will have to pay and what the Department of Labor
will require a contractor to pay, the Department of Defense has not
included this clause in its contracts,

A, DEFINITIONAL PROBLEMS: LOCALITY

Other major problems have developed with respect to the Depart-
ment of Labor’s interpretation of the SCA amendments. The
Department of Labor’s interpretation of the SCA amendments
having the greatest impact is the interpretation of the phrase “in the
locality.” Sections 2(a) (1) and 2(a)(2) of the SCA require that
wage determinations be made “in accordance with the prevailing
rates for such employees in the locality . . . ."* Section 4(c) re-
quires the payment of a predecessor’s collective bargaining agree-
ment rates unless found “substantially at variance with those which
prevail for services of a character similar in the Jocality.” ** There
are many service contracts which can be performed ar any geo-
graphic locations; they are not restricted to a Government facility,
for example, keypunch or computer services, repair or overhaul
services, or certain equipment cleaning services. The Department
of Labor currently reads the phrase “in the locality” as “for the
locality.” ¢ Thus, the locality at which a wage determination will
be made is not the location at which work will be performed, bur
rather a wage determination will be made at the location for which
the service will be performed. In a classic service contract, trash
removal, this interpretation has no effect, The location at which and
for which the service is to be performed is the same. But in the
case of a service contract which can be performed anywhere, the
effect is to export the economic conditions of ome location to
another,

4 Statement by Harold Nystrom, Assoc. Sol. of Labor, U.S, Department of
Labor, during all agency meeting on SCA, 14 December 1972; see also 29 CER.
§ 4dc (1973),

441 US.C, §3 351(a)(13-{2) {1970), as amended, (Supp. 11, 1972).

541 USC.§ 353(¢) (Supp. 11, 1972).

See 29 CFR, §8 41(a), 41(c), and 44(c) (1973),
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The unacceptable effect of this interpretation is illustrated in a
recent Department of Labor ruling* On a General Services Ad-
ministration (GSA) follow-on contract for keypunch services for
its Washingron, DC office, the Department of Labor issued a wage
determination based on prevailing rates for the employvee classifi-
cation involved as those rates existed in Washington, DC. The in-
cumbent contractor was performing at Wilmington, Delaware.
The site of the follow-on contract was unknown; it could be per-
formed anywhere. The incumbent Delaware contractor protested
the issuance of “prevailing wage rates” based on rates prevailing in
the Washington, DC area.*s The Comptroller General opined in
a decision to the Secretary of Labor:

The locality interpretation which you have adopted in the present case
and in similer cases is subject ro question. It results in employees being
paid minimum wages as determined from the prevailing wages in a locality
other than the one wherein they are acrually engaged in performing the
conuract. Also, it establishes, in cffect, a nationwide rate, since all bidders
whatever their location are bound co pay the wage rates in the locality of
the Government installacion. This nationwide rate is not determined “with
reference to the prevailing wages chroughout the couniry, but is based
on the prevailing rates in the localicy of the Government facility 4

However, the Comptroller General declined to uphold the protest
or overrule the Department of Labor as the practice was not pro-
hibited by the SCA. The conrractor then sought a preliminary in-
junction to prevent GSA from awarding the contract until the wage
determination issue had been settled and further sought a declara-
tion that the wage determination should be made for the locality
where the work could be performed, in this case, Wilmingron,
Delaware. The United States District Court for Delaware denied
the request for injunctive relief, finding thar although the contrac-
tor had demonstrared a likelihood of success on the merits, the
requisite showing of irreparable harm had not been made.” In the
subsequent trial “for damages, the court held that the Department
of Labor interpretation of “locality™ as the place for w hich services
will be performed rather than the place az which the services will

+ Opinion lewer from Warren D. Landis, Asst. Administrator, US. Depart-
ment of Labor to iname withheld by Department of Labori, May 1. 1973, on file
at Employment Standards Administration.

4853 Comp, GEN. 370 (15735,

490d. ar?

38 Descomp, Inc. . Sampson, Civil No, 807-73 {D. Del., Jan. 18, 1974).
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be performed was incorrect; as to the contract in question, the
Department of Labor should have issued a wage determination for
all localities at which the work might be performed.” The Depart-
ment of Labor has not indicated it will acquiesce in this decision.
Considering that the decision was made by a district court, it is
doubtful if the Department of Labor will change their procedures.

In the case just recited, Section 4(c) was not involved. When
there is a collective bargaining agreement, the Department of Labor
procedure becomes even more absurd. For example, 2 facility in
‘Washington, DC has a need for a continuing service which can
be performed anywhere. The predecessor contractor performed in
New York City and had a collective bargaining agreement. The
successor contractor performs in Dubuque, Iowa. The Dubuque
contractor must pay the rates contained in the New York City
contractor’s collective bargaining agreement unless those rates are
substantially at variance with prevailing rates for Washingron, DC.
If the Department ot Labor finds a substantiat variance, the Dubuque
contractor then must pay Washington, DC prevailing rates to his
employees performing in Dubuque. The Comptroller General has
also had occasion to rule on the use of a predecessor contractor's
collective bargaining agreement rates being applied to a contractor
performing in a completely different locality.* While he again
questioned the practice, the Comptroller General held that the
practice was not prohibited by the SCA.

In addition to the absurdity of this practice, the results are un-
necessarily costly and will restrict competition. Contractors who
perform services for private companies as well as for the Govern-
ment will be discouraged from bidding on contracts that require
they pay higher rates imported from another location to those of
their employees performing the Government contracts. Since the
private sector of the economy in their area has presumably estab-
lished the effective price for “the type of service, such contractors
are in no position to pay all employees such rates. By establishing
two different rates for employees based upon w hether an employee
was working on a Government contract, contractors would only
be buying labor difficulties. It is, therefore, unlikely they will bid
on Government contracts under such circumstances. The result is
a “lock-in" by current contractors.

51 Descomp, Inc. v. Sampson, Civil No. 807-73 (D. Del., June 3, 1974),
52 Comp. Gen. Dec. B-179250 (Feb. 28, 1974); 53 Comp, Gex. 646,
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In this wrirer’s opinion the Department of Labor has complerely
misread Congressional intent on the locality issue. The House
report on H.R. 15376 stated that the SCA

makes the Department of Labor responsible for assuring that service
employees are paid a: least the prevailing w o and fringe benefits for the
same work in their locality a5 others are paid

There are other indications in the legislative history thar Con-
gress intended locality to mean the locality where the work is to
be performed.™ And, it is apparent that Congress was not aware
of any service contracts which could be performed anywhere. The
locality question especially as affected by collective bargaining
agreements, was presented to Congress in hearings only in the con-
text of situations where the site of the work was identical to the
installation for which the work was to be performed. During floor
debate, a proponent of HR. 15376, stated “[tlhis bill merely re-
quires that a successful bidder cannot pay less to employees than
they were receiving from their former employer pursuant to a
contract with respect to wage and fringe benefits.” ™ This state-
ment indicates thar the Congresslonal purpose behind Sections
2(a)(1), 2(a)(2), and 4(c) was to prevent a successor contractor
from disregarding collectively bargained for wages and fringe bene-
fits and unilaterally lowering those rates in situations where the
work situs does not change.

The Department of Labor admittedly has a problem in that it
is required to make wage determinations, but there is no justification
for issuing prevailing rates for a location at which the work in all
probability will not be performed. Since wage determinations are
mandatory, the Depar[ment of Labor is requu‘ed to issue somethmg
when the work is to be performed at the unknown location of the
unknown successful bidder. Such a determination should be based
on national averages. As to the second aspect of the problem—
de(ermining whether a predecessor’s collective barzaining agree-
ment is at variance with the prevailing rates—"locality” should be
defined as the locality of the successful bidder. The determination
of variance would then be made after contract award.

The ultimate fate of the Department of Labor’s locality definition
remains uncertain, The Comptroller General directed the De-

3 HR. Rep, No, 1251, 92d Corg
54 See S, Rer. No. 1131, 92d Cony 3
55 118 Cove, Rec, 7258 (daily ed. August 7, 1972} (emph:s:s added).
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partment of Labor to seek clarifying legislation from Congress.®
Hearings on SCA administration were held, but failed to resolve
the issue.’” Contractors and contracting agencies will have to look
to the courts for relief.

B. DEFINITIONAL PROBLEMS: SERVICE EMPLOYEE

Other major procurement problems involving the SCA have
arisen as a result of Department of Labor determinations of which
employees and what contracts are covered by the Act. In terms
of employee coverage, the legislative history of the 1965 SCA is
replete with examples of the rypes of employees covered.* The
then Solicitor of Labor in testifying as to the definition of service
employee stated:

The standards (in the SCA) would apply to guards, watchmen, and em-
ployees in jobs of the type for which wage rates are sec by individual
agency wage boards when the workers are employed directly by the
Government, These employees are, a5 you know, employees . . . often
referred to as “blue collar” workers. Included in coverage . . . would be
janicorial, custodial, maintenance, laundry, etc., employees

The Department of Labor began after the 1965 enactment of the
SCA to broaden the definition of service employee by including
such non “‘wage board” and non “blue collar” employees as office and
clerical workers within the scope of SCA’s coverage. That action
recently drew a critical response from the Comptroller General,
whao recommended that the Department of Labor cease issuing wage
determinations for such employees until Congressional clarification
on the issue could be obrained.?® The Delaware court that found
the Department of Labor interpretation of locality to be erroneous
went farther then the Comptroller General and held that to be
considered an employee within the meaning of the SCA, a con-

6653 Comp, GEN, 370 (1973}; Comp. Gen. Dec, B-179250 (Feb. 28, 1974),

5T BUREAU OF NATIONAL AFFairs, INc, Federal Contracts Report, No. 501,
pp. A-10, 11 (April 29, 1974). The hearings are before the Subcomm. on Labor
of the House Committee on Education and Labor, 93rd Cong., 2d Sess. (1974).

58 See, ¢.g., Hearings on H.R. 10238 Before the Subcommr, on Labor of ihe
Hoyse Comm, on Educarion and Labor, 89th Cong., 1st Sess, ser. 3, at 7, (1965)
[hereinafter cited as Hearings on H.R. 102381,

5874, at 10.

6 US. GexsraL AccounTiNg Orrice Resoxt, Propriery of Minimums Wage
Determiinations For Clerical and Other Office Employees Under The Service Con-
tract Act, B-151261, November 30, 1973,
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tractor employee must have a counterpart in the federal service
classified as a “wage board” employee.” In that case, the Delaware
court concluded that since kevpunch operarors in the federal serv-
ice are considered “general schedule” employees and not “wage
board” emplo\ees contractor keypunch emplm ees are not covered
by the SCA. Tt is doubtful if the Department of Labor will acqui-
esce in the Comptroller General’s recommendation or the district
court’s decision. The Congressional hearings mentioned earlier also
failed to resolve this problem. Contractors and contracting agencies
will again have to relv on the courts for relief

C. DEFINITIONAL PROBLEMS: SERVICE CONTRACT
1. General.

More critical to the procurement process than expanded SCA
employee coverage, which results in higher contract costs to the
Government, is expanded contract coverage, which results in both
higher costs and restricted competition. The subject matter juris-
diction of the 1965 Act—contracts whose prmclpal purpose is the
furnishing of services through the use of service employees—was
greatly expanded by administrative actions of the Department of
Labor between 1965 and 1972, In defining the stacutors phrase

“contract . . . the principal purpose of which is to furnish services
in the United Stares through the use of service employees . the
Department of Labor divided the phrase so that principal purpose
only modified services and not service employees,®® Thus, if a
coneract is deemed to be one for the furnishing of services, “the
contract cannot be considered outside the reach of the Act unless
it is known in advance that the contractor will in no event use any
service employee during the term of the contract in furnishing the
services called for.” ® The “any service emplovee test” is ameli-
orated to some degree by the exemption provided for contracts
whose principal purpose is the furnishing of a type of service re-
quiring only incidenral use of service emplo\ ees as defined in the
SCA. L‘(amples of such types of contracts are those calling for
the services of bona fide executive, administrative, or pmfesslonal
emplovees. However, even as to such contracts, the Department
of Labor regulations provide:

&1 Descomp, Inc. v. Sampson, Civil No, §07-73 (D, Del. June 3. 1974
62 See 20 CFR, §5 4111 and 4113 11973).
8329 CFR. ¢ £.1131a3 (13 11973,
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[While the incidental employment of service employees will not render
a contzact for professional services subject to the Act, a contract which
requires the use of service employees to 4 substantial extent would be
covered even though there is some use of professional employees in per-
formance of the contract.64

‘While this would appear to exempt large numbers of research type
contracts from the provisions of the SCA, interpretations of this
language belie that superficial appearance.

In 1966, the Department of Labor opined that a research contract
for survey work on subterranean bore holes was covered by the
SCA.® The contract called for testing, evaluation, and reports and
was labeled by the Department of Labor as a basic research service
agreement. Once the research contract was labeled a service con-
tract, any service employees performing under the contract fell
within the jurisdiction of the SCA. The opinion did not discuss
whether service employees would be used to a substantial exrent;
it simply assumed they would be. Thus, early in the SCA’s hlstor),
the Department of Labor asserted that the Act was applicable to
contracts for research performed by professional employees if serv-
ice employees, as defined in the Act, were necessary for contract
performance.

The extent to which service employees must be utilized in order
to bring a contract for professional services within the jurisdiction
of the Act has never been precisely stated by the Department of
Labor; it is a question that can only be made on the basis of all
the facts in each particular case.®® However, a NASA contract for
engineering support was deemed to be within the Act’s coverage
even though only 18 percent of the employees working on the con-
tract were deemed service employees.®” In its opinion letter the
Department of Labor stated:

We do not regard the purpose of the contract to be limited to the furnish-

ing of professional services “with the use of service employees being only
a minor factor in the performance of the contract . . .’ Since approx-

629 CFR.§ 4.113(a) (2) (1973).

66 Research Service Contract, BNA Wage anp Hour MaNUAL 99:2370 (Opinion
by Wage and Hour Administrator Clarence T. Lundquist, July 25, 1966).

86 See 29 CF.R. § 4.111(2) (1973).

¢ Opinion lerter from Warren D. Landis, Asst. Administrator, Employment
Standards Administration, U.S. Department of Labor to (name withheld by De-
partment of Labor), March 6, 1973, on file at Employment Standards Adminiscra-
tion,
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imacely 183 of the toral personnl performing on the contrsct are service
employees, this would represenc more than a “minor factor” and amount,
on the contrary, to the use of service employees o an extent that is “sub-
stantial” o important enough to bring the contract within the Acts cov-
erage

Thus, according to the Department of Labor view, a contract may
be deemed a service contract if 18 percent of the emplovees covered
by the contract can be classified as service employees. This would
make virtually all contracts not specifically exempr from the pro-
visions of the Act subject to the SCA.

Neither the language of the SCA nor its legislative history sup-
ports the Department of Labor’s interpretation. The legislative
history of the Act contained examples of types of contracts that
were to be covered. These were invariably labor intensive service
contracts, corresponqu generally with services performed by
“blue collar” employees. Nowhere in the legislative history is it
intimated that research contracts or contracts for professmnal serv-
ices fell within the jurisdiction of the SCA. The coverage lan-
guage of the SCA, "conrract ... the principal purpose of which is
to furnish services . . . through the use of service emp ovees ., "
is mterprered by the Depar(ment of Labor to read “contract the
principal purpose of which is to furnish services through the use of
any service emplovees Thus, instead of an Act whose cov erage
is limired to labor intensive service contracts, cov erage Is extended
to all types of contracts for any tvpe of services so long as some
service emplovees, as defined in the Act, are utilized. The Depart-
ment of Labor has raken the coverage phrase and interpreted it to
mean that “principal purpose™ only speaks to “furnishing services.”
The prepositional phrase ‘through the use of service employees” is
left dangling. Since there is absolutely no legislative history to sup-
port the Department of Labor's construction, the phrase should be
read according to normal English language construction; the phrase
means that the principle purpose of a contract must be for service
employees to perform services.

The contracting agencies have not generally implemented the
Department of Labor's views on this subject. There are no Service
Contraet Act clauses listed in agency procurement regulations for
inclusion in research and development contracts®® or in architect-

08 ASPR § VII, Prs 3 and 4 (April 1973 ed. Major Dan Kile, legal advisor
to Defense Supply Service, Washington, which awards a large number of research
contracts, stares that it imsercs SCA clauses only when specifically zold to do 50 by
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engineering contracts,®® Thus far, the Department of Labor has not
pressed the point: it has not issued direction to the procuring ac-
tivities to generally include the clauses in such contracts. However,
when specific cases of failure to include SCA provisions in such
contracts have been brought to its attention, the Department of
Labor has required their inclusion,™

Nort only has the Department of Labor defined the basic coverage
of the SCA broadly, but it has also narrowed the specific exemptions
provided in the Act. Two of these exemptions will be discussed
here: the construction and manufacturing exemptions. Section 7
of the SCA provides:

This chapter shall not apply to—

(1) any contract of the United States or Districe of Columbia for con-
struction, alteration and/or repair, including painting and decorating
of public buildings or public works;

(2) any work required ro be done in accordance with the provisions of
the Walsh-Healey Public Contracts Act, .. .71

2. Service Comtract v. Construction Contract.

The Department of Labor has decermined that construction con-
tracts are principally ones for the furnishing of services.™® Its regu-
lations state that “the intent of section 7(1) (of the SCA) is simply
to exclude from the provisions of the Act those construction con-
tracts which involve the employment of persons whose wage rates
and fringe benefits are determinable under the Davis-Bacon Act.” ™
Thus, a construction contract which has “service employees” whose
wage rates are not determinable under the Davis-Bacon Act falls
within the jurisdiction of the SCA and the wage rates of the “‘serv-
ice employees” employed on such a construction contract are de-
terminable pursuant to SCA procedures.” Department of Labor

the Department of Labor on a particular contract, Interview with Major Kile, in
the Pentagon, Washingron, DC, July 3, 1573,

89 ASPR § VII, Pr. 6 (April 1973 ed.). Mr, Jack Gregory, Corps of Engineers
Labor Relations Advisor, states that Corps has not in the past included SCA pro-
visions in engincering support contracts, but has recently been told to do so by
the Department of Labor. The Corps is currencly holding the matter in sbeyance.
Interview with Mr. Gregory by telephone in Washington, DC, July 30, 1973.

70 See notes 65 and 67, suprd, and accompanying text.

7141 USC. §% 356(1) and (2).

72 8ee 29 CF.R.§ 4.116 (1973).

729 CFR. § 4.116(a) (1973).

7429 CFR.§ 4.116(b) (2) (1973).
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regulations also extend the SCA to construction contracts outside
the jurisdiction of the Davis-Bacon Act.™® Thus, construction con-
tracts for less than $2,000, the Davis-Bacon Act jurisdictional floor,
or construction contracts outside the geographic jurisdiction of the
Davis-Bacon Act but within the geographic jurisdiction of the
SCA, for example, Puerto Rico, are subject to the SCA, and the
wage rates of the construction employees performing thereunder
are determinable pursuant to the SCA,

This interpretation of the construction exemption flies directly
in the face of the language of the Act and its legislative history.
First, the original SCA-type bills, H.R. 6088 and H.R. 1678, pro-
vided an exemption only for construction contracts covered by the
Davis-Bacon Act.™ These bills were not passed. The reference to
the Davis-Bacon Act was excluded from H.R. 10238, the enacted
SCA bill, so that the exemption was for construction contracts gen-
erally. The Department of Labor regulations interpret the con-
struction exemption as an exemption for only workers and con-
tracts covered by the Davis-Bacon Act. This mnrerpreration ignores
the facr that Congress when providing a construction exemprion
from the SCA deleted the reference to the Davis-Bacon Act. Sec-
ond, the testimony of witnesses as to SCA coverage emphasized that
the Act was meant to cover service coneracts as distinguished from
construction and manufacturing contraces.™  Third, the Davis-
Bacon Act exempts from its coverage those construction contracts
that the Department of Labor regulations bring within the scope
of the SCA. The Davis-Bacon Act exemptions imply that Congress
did not intend for those construction contracts to be covered by
any labor standards provisions. It is unreasonable to assume absent
express language or legislative history to the contrary that the SCA
was intended to provide labor standards for those contracts. If
Congress desired that labor standards provisions be applied o such
construction contracts, it would amend the Davis-Bacon Act, which
by its terms applies to construction contracts, and not apply such
provisions to construction contracts through the SCA. which by
its terms applies to service contracts. Congress has in the past
amended the Davis-Bacon Act to expand its coverage over previ-

7529 CF.R. § 4.116(b) (3) (1973).

7SHR. 1678 and HR. 6088, 88th Cong., Ist Sess. (1963).

71 Hearings on H.R. 10238, supra note 58, av 7, 9 Hearings on H.R. 10238
Before the Subcowm. on Labor of the Senate Cowrmi. on Education and Labor,
89th Cong., st Sess., ser. 3, at 7 (1965,
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ously uncovered construction contracts. In 1935, it decreased the
dollar volume that brought the Davis-Bacon Act into operation
from $5000 to $2000;" and when Congress desired to increase the
geographic jurisdiction of the Davis-Bacon Act, it included Alaska
and Hawaii in 1940.

3. Service Contract v. Supply Contract,

The Walsh-Healey exemption at 7(2) of the SCA has also been
narrowly construed by the Department of Labor. Basically, the
Department of Labor views only work, and not contracts, as being
subject to the SCA’s Walsh-Healey exception.®® Therefore, a
contract calling for the purchase or production of supplies, which is
required to include Walsh-Healey provisions, must also contain SCA
provisions if it also requires services to be performed in connection
therewith,* This principle reached its illogical conclusion in a
Department of Labor opinion which held that: while employees
performing work on a production contract who are actually en-
gaged in fabrication, assembly, handling, supervision or shipment of
marerials required under the contract are covered by Walsh-Healey,
employees doing work which is not specifically called for under the
contracts, such as guards, billing clerks, and pay roll clerks, are
covered by the SCA* This result was reached because the work
of such employees is not performed under the provisions of the
‘Walsh-Healey Act.®®

The above interpretation of section 7(2) of the SCA is unwar-
ranted. H.R. 1678 and H.R. 6988 both excluded contracts, not
work, subject to the Walsh-Healey Act. In H.R. 10238, the SCA’s
‘Walsh-Healey exemption was changed to read that “work,” rather
than “contracts,” subject to the VWalsh-Healey Act was exempted
from the SCA. While the reason for the change is not explained,

73 Act of August 30, 1935, Pub. L. 74-403, 49 Stat, 1011,

9 Act of June 15, 1940, Pub. L. 76-633, 54 Star. 399,

80See 290 CFR. §% 4.122, 4131, and 4132 (1973)

8129 CFR, ¢ 4132 (1973), e, installation, maintenance, etc.

&2 Employees Excluded from Walsh-Healey, BNA Wage & Hour Manual
99:2403 (Opinion by Wage & Hour Administrator Clarence T, Lundquist, February
8,1968).

8 The Department of Labor has proposed to eliminate this dualism: both
SCA and Walsh-Healey coverage under one coneract. Bur, it proposes to do so
by providing full SCA coverage for such contracts, even those which are to be
pesformed by manufacturing firms. Bumeac or NatioxaL Arwaws, Inc, Federal
Contracts Report, No. 501 pp. A-2, 3 (Ocrober 15, 1973).
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the then Solicitor of Labor testified in House Hearings on H.R.
10238 that “[a]ny workers or any contract which are subject to
the Walsh-Healey Act would not be subject to this particular
statute.” ** Both the Senate and House reports on H.R. 10238
stated that contracts subject to the Walsh-Healey Act are exempr
from the SCA** and all parties appeared to assume that contracts
cov ered by 1Walsh-Healey were exempt from the SCA. The word
“work™ as used in the exemption must have been meant to apply to
incidental manufacturing work required under a service contract,
Thus, the intention of Congress in replacing the word “contract”
with “work” was exactly the opposite of the current Department
of Labor interpretation.

4. Effect of Service Contract Definition

In addition to the arguments made in relation to these specific
exemptions provided in the SCA, the arguments made previously in
properly interpreting the principal purpose language of the SCA
may be applied here. Neither a construction nor a manufacturing
contract is one whose prmcipal purpose is the procurement of serv-
ices through the use of service employees. Therefore, SCA cover-
age of employees performing under such concracts is improper even
absent the exemptions. This is especially true when one considers
that there are three different statutes designed to neutralize the effect
of Government contracts on three different industries. While there
is a comprehensive scheme of providing wage protection for em-
ployees covered by the three statutes, the manner in which wage
protection is accomplished is different in each starute.®® The statutes
are different because the nature of the industries covered and be-
cause the impact of Government contracts on these industries are
different. By appl\mz remedies intended to correct “evils” in the
service mdusm'—e ing partially as a result of Government con-
tracts—to manufauurmg and conscruction industries, the Depart-
ment of Labor obviates the Congressional purposes behind legis-
lating three statutes instead of only one.

The effect of applying the SCA ro manufacturing and construc-
tion contracts before the 1972 SCA amendments was negligible

8 Hearings on H.R. 10238, supra note 58, at 9,

85 H.R. Rep, No. 948, 89th Cong. Ist Sess. {1955); Sen. Rep. No. 798, 8%th
Cong., st Sess, (1965)

58 See pp. 68-71 supra.
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because the Department of Labor normally did not make wage
determinations that were included in these contracts, The 1972
SCA amendments now require the Department of Labor to make
SCA determinations and contracting agencies to include them in
solicitations and contracts, While this can be expected to increase
contract costs, the real impact of the Department of Labor's appli-
cation of the SCA to other than service contracts will be to reduce
competition as a result of the collective bargaining agreement lan-
guage of 2(a)(1), 2(a)(2), and particularly 4(c).

‘When Congress made applicable collective bargaining agreements
determinative of the wage rates successor contractors would be re-
quired to pay on federal service contracts, it was attempting to
correct 2 particular evil that existed in the service industry with an
extraordinary remedy, The evil, as noted earlier, was the inability
of stable workforces performing services on Government installa-
tions to achieve wage increases or even maincain existing wage rates
due to the constant change in employers resulting from the annual
rebidding cycle. The remedy was to make their new employers
accept wage rates and fringe benefits paid by their predecessor em-
ployers pursuant to collective bargaining agreements as minimum
wages, In providing this remedy, Congress was not tampering with
historical collective bargaining relationships in the service industry
as, for the most part, employees of service contractors are not or-
ganized. In fact the collective bargaining agreement language of the
SCA amendments can be expected to provide an impetus for union
organization of service employees; service employees can be guaran-
teed that they will not be forced to accept lower wages every con-
tract year only if their current wages are being paid pursuant to a
collective bargaining agreement,

Congress saw no such corresponding evil in construction and
manufacturing industries. First of all, most manufacturing and con-
struction contracts are not rebid annually; the Government con-
tracts for, and receives, all that it intends to purchase from a given
contractor in accordance with current needs. Second, while the
Government may later resolicit for the identical, or substantially
the identical construction or supplies, the same group of employees
will not be performing the work unless the same contractor per-
forms the later contract. Such employees would, of course, be
protected from a unilateral reduction of wages paid pursuant to
a collective bargaining agreement by the National Labor Relations
Act. And finally, construction and manufacturing industries are
more heavily unionized. Contractors in these industries usually have
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a substantial investment in assets; they are more than labor brokers.
Contractors in these industries do not come and go with the regu-
larity of those in the service industry. One result of this stabiliry
has been union organization by their labor force. Industrial and
craft unions are usually strong in construction and manufacturing
industries, and their opponents in collective bargaining agreement
negonarlons are usually fixed industrial businesses or trade associ-
ations that have equal economic muscle. As a result Congress did
not intend to tamper with the long established collective bargaining
patterns in these industries.

The Deparrment of Labor’s interpretation of SCA coverage—
which as noted includes certain construction, manufacmrmg, and
professional contracts within the SCA’s jurisdiction—will, however,
extend the extraordinary remedies intended for the service industry
to certain construction and manufacturing enterprises. Thus, for
instance, the following could occur. Ford Motor Company and
the United Auto Workers, after a lengthy strike, negotiate a
collective bargammg agreement which includes wage and fringe
benefit pronsmons Ford is the successful bidder on 2 contract, on
which the previous contractor had employees represented by the
Inrernational Association of Machinists (IAM). The contract might
be a manufacturing contract under which “service” employees, e.g.,
janitors, clerks, guards, were employed; or, it might be an overhaul
contract on say tanks, which the Department of Labor would define
as a service contract. Ford would then have to apply the wage
and fringe benefit provlslons of the IAM collective bargammg
agreement to the “service” employees performing under its con-
tract rather than those provisions of its own collective bargaining
agreement, if the former’s provisions are higher. Very few manu-
facturing concerns or construction contractors would accept this
meddling wich its industrial relations policy and collective bargain-
ing position. The Department of the Navy has already experienced
one instance where a potential conrractor refused to sign 2 contract
which obligated it to the successorship provisions of the SCA.®

V. AUTHORITY: DEPARTMENT OF LABOR
v. CONTRACTING AGENCIES

Contracting agencies have nor enthusiastically received the De-
partment of Labor’s administrative determinations of the expanded

87 Incerview with Mr, Richard Hedges, Labor Advisor, Navy Materiel Com-
mand, Deparement of the Navy, in Washingeon, DC, on 30 July
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scope of SCA coverage. While contracting agencies are generally
bound by Department of Labor coverage determinations,™ confu-
sion exists (1) as to whether or not contracting agencies must sub-
mit the question of SCA coverage on a particular contract to the
Department of Labor, and (2) as to the effect on the legality of a
contract entered into withour such a submission if the Department
of Labor subsequently determines the SCA applies to the contract.
The confusion results from the administrative scheme for imple-
menting the SCA’s provisions, As discussed earlier, a contracting
agency must submit a Standard Form 98, Notice of Intention to
Make 2 Service Contract, whenever it proposes to enter into a con-
tract for the procurement of service “which may be subject to the
Act.”® The initial decision of whether a procurement is subject
to the SCA thus rests with the contracting agency, the key words
being contract “which may be subject to the Act.” If a question
exists as to whether the SCA applies, the normal procedure is to
submit a Standard Form 98 in order to repose the question with the
Department of Labor for final determination, If an agency deter-
mines that a procurement is not subject to the SCA, it does not
submit a Standard Form 98 nor does it include SCA provisions in
its solicitadon or resulting contract.

The above procedure contemplates that the contracting agencies
and che Department of Labor agree as to the general nature of con-
tracts covered by the SCA, with the Department of Labor inter-
vening in coverage determinations only in situations where it is
uncertain whether a proposed procurement falls within the class of
contracts on which agreement as to coverage has been reached. No
such accord exists as to the expanded class of contracts that the
Department of Labor has placed under the mantle of SCA coverage.
The question thus becomes: may contracting agencies obviate De-
partment of Labor coverage determinations requiring inclusion of
SCA provisions by simply refusing to submit Standard Form 98's for
those classes of procurements which the Department of Labor con-
siders subject to the Act, but which contracting agencies do not.

Although the Comptroller General has become involved in the
dispute over the authority of the Department of Labor to dictate
SCA coverage, it has only added to the confusion, In one case, the
Comptroller General opined that a contracting officer did not
violate the SCA by failing to submit a Standard Form 98 and by

88 See 41 US.C. §§ 38, 39 and 353,
8929 CF.R. 44(a) (1973).
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failing to include provisions in the resulting contract when such
failures were based on a reasonable belief that the SCA was inappli-
cable to the contract?® The “reasonable belief” of inapplicability
of the SCA in that case was based on the proposition that the De-
partment of Labor had not informed the contracting agency that
the type of procurement accomplished—primarily the overhaul of
aircraft—was subject to the SCA. Hence, the Comptroller General
found no intent on the part of the contracting agency to circum-
vene the statutory and regulatory scheme under which the Depart-
ment of Labor is charged with enforcing the SCA. By negative
implication, the Comptroller General appeared to be saying that if
a contracting agency has been placed on notice by the Department
of Labor that a class of contracts is subject to the SCA, an agency
must submit a Standard Form 98 to the Department of Labor for
final determination of whether 2 particular procurement falls within
the class of contracts covered by the SCA. However, in a subsequent
case where such a set of facts materialized, the Comptroller Gen-
eral recommended to the Secretary of the Air Force thar the De-
partment of the Air Force submit a Standard Form 98; he did not
require the submission of a Standard Form 98, nor did he offer his
opinion on the legality of 2 contract entered into without such a
submission.”” In recommending that a Standard Form 98 be sub-
mirtted, the Comptroller General opined

in determining whether or not Service Contract Act provisions arc
spplicable . . ., we think it Is reasonably clear that contracting agencies
must take into account the views of the Department of Labor unless those
views are clearly comtrary to law.%2

While questioning the Department of Labor’s interpretation of SCA
coverage, the Comptroller General held that thac Department’s
interpreration was not prohibited by the Act and hence, as far as
he was concerned, was not clearly contrary to law, The Air Force
in this case did consider the Deparmment of Labor interpretation
of SCA coverage as contrary to law. Based on its interpreration,
may the Air Force refuse to submit a Srandard Form 98: The
Comptroller General side-stepped the question stating that con-
tracting agencies must give “due regard” to the Department of
Labor’s position. The only substantive result coming out of the

% Comp. Gen, Dec. B-178773 (Dec, 6, 1973); $3 Comp. Gen, 412
1 Comp. Gen, Dec. B-179501 (Feb. 25, 1974).
9214, at 3 (emphasis added).
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dispute was the Comptroller General’s recommendation that the
matter be referred to Congress for clarifying legislation.

Court decisions as to the authority of the Department of Labor
to dictate SCA contract coverage are just beginning to appear. The
arguments advanced over contracting agencies’ authority to dis-
regard Department of Labor interpretations and determinations and
the courts’ power to review such Department of Labor actions
center around 41 U.S.C. 353(a), which provides that the power of
the Secretary of Labor to enforce the SCA, make rules and regu-
lations, render decisions, and take other appropriate administrative
action is coincident with his authority to act under the Walsh-
Healey Act.®® In 1943, the Supreme Court held that the definition
of contract coverage under the Walsh-Healey Act is a matter for
the Secretary of Labor and not for procuring agencies nor even the
courts.” Based thereon, the United States District Court for New
Jersey has stated that the Air Force must yield to the Department
of Labor on the question of the applicability of the SCA to a pro-
curement for aircraft overhaul and submit a Srandard Form 98,
The court further held that the Department of Labor's coverage
determination was not reviewable by the court; the United States
District Court for Delaware has reached the opposite conclusion
The Delaware court held that the Department of Labor’s extension
of the SCA to a2 GSA contract for keypunching and verification
services to be performed by white collar workers was a reviewable
determination. After disposing of the reviewability issue, the Dela-
ware Court found the Department of Labor action beyond the
scope of the SCA and invalid. The Delaware court, however, did
not have before it the issue of a contracting agency’s authority to
disregard Department of Labor coverage determinations of contract
classes; it only decided that there is judicial discretion to review and
set aside Department of Labor determinations that courts consider
to have no basis in law, Thus, while there is authority that courts
may nullify Department of Labor action under the SCA, there is
not yet definite authority that allows contracting agencies to dis-
regard Department of Labor action.

93 See 41 USC. 5 38 and 39,

o4 Endicont Johnson Corp. v. Perkins, 317 U.S. 501 (1943).

9 Carriss Wright Corporation v. McLucas, Civil No, 807-73 (DN.J, Sept.
14, 1973),

96 Descomp, In¢. v. Sampson, Civil No. 4773 (D. Del., June 3, 1974).
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Given the conflict berween courts and between courts and ad-
ministrative agencies, a question yet to be resolved is whether con-
tracting agencies must acquiesce in the Department of Labor’s ex-
tension of the SCA to contracts where Congressional intent as to
coverage thereof is at best questionable. This writer thinks not. The
decision by the Delaware court (contracts to be performed by
white collar workers are withour the jurisdiction of the SCA) pro-
vides contracting agencies with a basis to refuse to submit Standard
Form 98's for contracts to be performed by white collar employees:
to wir, the Department of Labor coverage determinations as to such
contracts are contrary to law. As to other areas where the Depart—
ment of Labor is extending SCA coverage, primarily construction
and manufacturing contracts, there is no neat solurion to the prob-
lem for no court has yet found the Department of Labor action
invalid. However, the Comptroller General’s opinion that contract-
ing agencies must give “due regard” to a Department of Labor
position unless clearly contrary to law appears to permit contract-
ing agencies to decide which positions are contrary to law, ar least
initially. By refusing to submit a Standard Form 98 to the Depart-
ment of Labor, a contracting agency would force anyone disagree-
ing with its decision that the SCA was not applicable to a proposed
procurement to appeal to the Comprroller General or the courts
These forums would then be forced to resolve the question.

From both a legal and practical standpoint, the current dispute
between contracting agencies and the Department of Labor over the
types of contracts covered by the SCA creates a grear deal of con-
fusion. There is some legal authority for both the proposition that
contracting agencies must acquiesce in Department of Labor deter-
minations and the proposition that contracting agencies may dis-
regard Department of Labor determinations that are clearl\ con-
trary to law. While contracting agencies may, and indeed should,
disregard Department of Labor coverage determinations that are
in its estimation contrary to law, history teaches they should exer-
cise restraint in doing so. Congress in its oversight hearmgs on the
administration of the original SCA was concerned with the response
of procuring agencies and the Department of Labor to the Service
Contract Act, labellme it respectively indifferent and obstruction-
ist*" The unanimous conclusion of the Subcommittee conducting

97118 Coxg. Rec. 7261-52 idaily ed. August 7, 1972;. (Congressman OQ'Hara,
summarizing the findings of the House Subcommittee on Labor, during floor de-
bate on HR. 15375
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the oversight hearings was that “the Act is being so interpreted and
administered as to substantially thwart the intent of the Congress in
enacting it.” *® 1f Congress perceives similar conduct by contract-
ing agencies to the amended SCA, legislation specifically withdraw-
ing any control by contracting agencies might be forthcoming.
Therefore, as a practical matter, contracting agencies may wish to
forego disregarding Department of Labor coverage determinations
in the absence of a court decision finding that the Department of
Labor has exceeded its authority.

VI. CONCLUSION

The amendments to the SCA, Public Law 92-473, have created a
number of problems in the procurement of services. Some of these
problems result from the amendments themselves, such as the effects
of requiring successor contractors to pay predecessor contractors’
collective bargaining agreement wage rates. These problems can
only be limited by scrupulous agency surveillance of predecessor
contractors’ agreements and the development of new contract clauses,
Other problems are caused by the Department of Labor’s admin-
istration of the SCA, such as its application of successorship provi-
sions to contracts that can be performed anywhere and its definitions
of contract coverage. These problems can be somewhat minimized
by court challenges and selective refusals to submit Standard Form
98’s. While these are actions which can be utilized to reduce the
impact of Public Law 92-473 and the Department of Labor’s admin-
istration of the SCA, the ultimate resolution of problems caused by
the SCA rests with Congress. Congress must limit the SCA to its
original purpose, that is, neutralizing the effect of Government con-
tracts and the procurement cycle on the wages of blue collar em-
ployees of Government service contractors. Until such Congres-
sional action is obtained, no contractor nor any procuring agency
can be certain as to the ultimate scope of SCA coverage or the effects
thereof.

%8 Hearings on HR. 624¢ and HR. 6245, Before the Special Subcommn. on
Labor of the House Conmm. on Education and Labor, 92d Cong. Ist Sess, Part
2,at 1 (1971).
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THE JURIDICAL STATUS OF MEDICAL
AIRCRAFT UNDER THE CONVENTIONAL
LAWS OF WAR*

First Lieurenant Edward R. Cummings**

1. INTRODUCTION

In 1910, General Mooy of the Dutch Medical Corp observed that
aircraft could be successfully used to evacuate the wounded and sick
from the battlefield! Even at this carly date, the concept of using
medical aircraft® had a historical precedent, since during the German
siege of Paris in 1870,° some wounded Frenchmen were success-
fully airlifted by balloon* By 1913, Charles Jullior published the

* The opinions and conclusions presented herein are those of the author and do
not necessatily represent the views of The Judge Advocate General's Schooi or
any other governmental agency.

** Signal Corps/JAGC, US. Army. Excess Leave Officer, International Affairs
Division, Office of The Judge Advocate General, Department of the Army, Wash-
ington, DC, B.A., 1972, The Johns Hopkins University, Baltimore, MD; J.D, Candi-
date, 1975, The George Washington University, Washington, DC.

LA, Gianng, La TUTELA DELl’ AviazionE Sanrmamia 5 (1930); J. DeViiiees,
L'Aviaiox Saxitaime Av Porvt b Vue pv Drorr INtseNationaL 17 (1933); C.
JuLuor, Avions er DitiGEaBLES AT Secotrs Des Bissts MiLimaies 7 (1913); Di
Nola, Aviazione Sanitaria, 1 RIVISTA AEroNAUTICA 35, 40 (1925).

2The phrase “medical airerafc” is used in this study in the same way ic is used
in the 1949 Geneva Conventions on the protection of the victims of war and in the
current proposals on medical aircraft found in the International Committee of the
Red Cross drafc protocols, Medical aircraft may be airplanes, helicopters, airships,
seaplanes, dirigibles, and any other flying machine. See INTERNATIONAL CoMMITTEE
oF THE Rep Cross, DRAFT Aopimonal ProtocoLs To tHe GENEva CONVENTIONS OF
AUGUST 12, 1949, CommENTARY 30 (Octaber 1973); INTERNATIONAL COMMITTEE OF
THE REp Cross, 4 CoMmMExTary: CoNvENTION RiLamivi T0 THE PRoTEGmON oF
Crviziay Persons In Trve oF Wan 173 (], Picter, ed. 1958) Thereinafter cited as 4
ComMENTaRY (GCC)]

3 A, Horsk, Tue Fatr of Pakts: TrE Siece axp TeE CoMMUNE 1870-1871 at
130 (1967)

4 Butera, Rescue Concepts, Before and After, 21 Arrospace HISTORIAN 8 (1974);
Carleon, MAC's Aeromedical Evacuation Mission, A Force Paurcy LETTER FoR
Coniataxoers 15 (Supp.. Jan. 1973); Funsch, Nareff & Watkins, Wings For Wounded
Warriors, 200 §, A, Meo. Ass's, May 1, 1967, at 121, SecReTARY oF THE AR Force,
ArnoMepicaL EvacuaioN: BackeRousp INrormatiox ReporT No. 68-3, at 3 (1968).
Two US. Army officers constructed and flew a plane-ambulance in 1910 at Fort
Barrancas, Florida, For the history of the US. use of Aight ambulances, see id., at
3Hf. See also Guiford & Soboroff, Air Evacuation: An Historical Review, 18 J.
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first volume on the legal status of medical aireraft enticled L' Aviation
Sanitaire Devanr La Xlve Conférence International de La Croix-
Rouge.

During the pre-World War I period, Julliot and other anthors
pointed out thar many casualties died because they could not be Jo-
cated after a bartle” It was proposed that aireraft or balloons be
equipped with devices to illuminate areas where the wounded were
thought to be so that ground troops could locate them.® Thus, air-
craft could be used to at least find the wounded. It was recognized,
however, that the use of aircraft to search for the wounded would
perhaps be governed by different rules than those designed for the
evacuation of the wounded.” The main reason that different rules
might be needed was that any flying vehicle could be used to observe
the battlefield and thus obtain inte Ilgence & This security risk was
t0o great, espemal v in light of the increasing use of balloons for mili-
tary operations prior to the First World War.*

{Vith the advent of the First World War, and the increasing rec-
ognition of the potential use of medical aircraft to aid the wounded
and sick, various attempts to grant juridical status to medical aircraft
were made. In order to develop legal norms to regulate the use of
aircraft in general, international law publicists have often made an-
alogies to other areas of the law, such as the law of the sea’” The

Aviatiox Mep, 601 f£, (1947 for a general hiscorv of the use of vehicles to evacu-
ate rhe wounded.

5C. Jutuor, L’Aviex SaNiTaiRe DEVANT 14 XIve CONFERENCE INTERNATIONALE
oE L4 Croix-Roves 16 (1913),

6 See id,, the incroduction by Rene Quinton, at 6: C. JurLior, fupra note 1, at 11.

7 Se¢ the statement by Quinton in C. JuLLioT, supra note § at 5.

8 C. JuLLion, supra note § at 33, 36, A. <1, supra note 1 at 11,

¢ Balloons had been used for military operations since 1792. During the siege of
Maubeuge and Charleroi of that vear, they were used for observation of the enemy
forces. J. DeLovrer, 2 Le Droir INTERNATioNaL PusLic Postner 369-70 (19207,
For the use of balloons in subsequent wars, see P. Favcniiie, 2 Trare pe Droit
IntervamioNar Prsuc: Guesee £ NEUTRaLTE 628 (1921); Navar Wan COLLEGE,
InTervaTioNAL Law Strvations 57 (1912)

:0 See, e.g., Simpson, The dirplane Ambulance—lts Use in War, 64 Tup MiLt-
TARY SURGEON 3§ (1929); Di Nola, supra note I, at §3.

11 Eg., Cooper, Background of International Public Air Law, 1965 Yearsoox
oF A axp Space Law 3, 10 11967); Kuhn, The Beginnings of An Aérial L 4
A, J. It L. 109, 119 (1910); Lately, The Law of the Air, 7 TRaNsacTIONS OF
e Grous Soc'y 73 (19223; D, Jomnsow, RiuTs IN AR Spack 3.4 (196
WhEATON's INTERNATIONSL Law 347-8 (7th ed. A, Keith 1944); Willlams, The Law
of the Sea: A Parallel for Space La M. L. Rev, 15§ (1963); ¢f. M. Limvixe,
Drorr AgriEN: Nottovs oe DRott BELGE ET pe DROIT INTERNATIONAL 21-2 (1970

&
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laws of aerial warfare were no exception. Just as the 1906 Con-
vention for the Amelioration of the Condition of the Wounded and
Sick in Armies in the Field'® was later adopted in 1907 to maritime
warfare,' attempts were made to convert the laws of land and sea
warfare into a law of aerial warfare, evinced by the proposed Hague
Rules of Air Warfare of 1922.** As this study will indicate, analogies
to “hospital ships” have often been used in developing the law ap-
plicable to medical aircraft; likewise, there has been an extensive use
of analogies to the customary international law pertaining to medical
personnel and vehicles, Yet the authors who have written on the
subject of medical aircraft have generally been cautious and have
not found juridical protection in treaty clauses that were developed
for different factual circumstances. As a result, there have not been
many statements about a “customary law” on medical aircraft that
is binding on all nations. Rather, it appears that the applicable law
in any given situation is that first developed in the 1929 Red Cross
Convention' and later changed in three of the Geneva Conventions
of 1949.%¢

Given the sophistication and success of modern means of evacua-
tion,!” the importance of medical aircraft to belligerents is consider-

12 July 6, 1909, 35 Star. 1885, W, MaLloy, 2 Treaties, INTERNATIONAL AcTs,
ProtocoLs AND AcreeMENTS BETWEEN THE UNiTep States axp Other Powess, 1776-
1909 [hereinafter cited as MALLov]. at 2183 (1910),

13 Convention (X) for the Adaption to Maritime Warfare of the Principles
of the Geneva Convention, Oct. 18, 1907, 36 Star, 2371, 2 Maroy 2326 (1910)
[Hereinafter cited as 1907 Convention},

14 Cwp, 2201, at 15 (1924), reprinted in D, Scmxpier & J. Tomaxy, THE Laws
oF ArMmep CoxrLicts: A Correction oF CoNVENTIONS, REsoLutions aNp OTHER
DocuMenTs 139 (1973).

15 Geneva Convention for the Amelioration of the Condition of the Wounded
and Sick of Armies in the Field, July 27, 1929, 47 Srat. 2074, TS, No, 847 [herein-
after cited as 1929 Convention].

16 Geneva Convention Relative to the Protection of Civilian Persons in Time
of War, Aug. 12, 1949, [1955] 3 US.T. 3515, TLA.S. No. 3365; Geneva Convention
for the Amelioration of the Condirion of the Wounded and Sick in Armed Forces
in the Field, Aug. 12, 1949, 19551 3 US.T. 3115, TIAS. No. 3362; and the Geneva
Convention for the Amelioration of the Condition of VWounded, Sick and Ship-
wrecked Members of Armed Forces at Sea, Aug. 12, 1949, [1955] 3 UST. 3217,
TIAS. No. 3363

17 On the capability of aircraft to evacuate the wounded and to transport them
o hospitals, see generally Badalassi, L' Elicotrero Nelle Operazioni Militari E Nel
Soccorso, 42 RivisTa AERONAUTICA 905 (1966); Butera, Rescue Concepts, Before and
After, 21 Arroseace HistoriaN 8 (1974); Carlton, MAC's Aeromedical Evacuation
Mission, AR Forc NEWSLETTER FOR CoMMaNDERs (Supp., Jan. 1673); P. Daxezr,
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able, both in financial terms and in terms of morale for the wounded.
It will not be known until the end of the second session of the Diplo-
matic Conference on the development of the laws of war whether
the limited juridical status thar medical aircraft now enjoy will be
expanded. The second session of the Diplomatic Conference will be
held in Geneva, Switzerland in February of 1975. If the Conference
does accept the various proposed articles on medical aircraft which
will be submitted,’® the immuniry of medical personnel and vehicles,
first recognized in 1864, will be extended and provide for a more
effective use of medical aircraft.

II. THE DEVELOPMENT OF CONVENTIONAL
LAW FOR MEDICAL PERSONNEL AND VEHICLES

A. 1864 GENEVA CONVENTION

Under the 1864 Convention for the Amelioration of the Condition
of the Wounded in Arnties in the Field," which was drafted due to
the initiative of Henri Durant and others who had witnessed the lack
of medical trearment in the wars of the second half of the 19th cen-
tury, medical personnel and facilities received juridical status under
treaty law for the first time.®” Article I stated thar ambulances and

Die BEDEUTUNG DES LUFTTRANSPORTES vON VERWUNIDETEN UND KRANKEN In SaN-
ITATSDIENST (1972); Gibbons & Fromhagen, Aeromtedical Transportation and Gen-
eral Aviarion, 42 Axroseace MeoicINe 773 (1971); Jessens & Hagelsten, S-61 Heli-
copter as a Mobile Intensive Care Unit, 9 Arrospace MepieINE 1071 (19742
McCann, Burnext, & Holmstrom, Potentials of the Aeromedical Evacuation Systent in
the Overall Trearment Process of the Seriously Il Patiens, 41 AEROSPACE MEDICINE
323 (1970): Townshend, Use of Helicoprers in Search and Rescue—Some Possible
Further Applications, 77 ArmoNauTicaL ]. 83 (1973); White, Churbb, Rossing &
Murphy, Results of Early Aeromedical Evacuarion of Viernam Casualties, 42
Azrospace MenierNe 780 (19713, The use of alreraft for vatious civilian medical
purposes is increasingly recognized. See, ¢, Allesandrone-Gambardella, L'Organ-
isarion Nationale er International Des Secours Par Hélicoptrés, 12 Revie GENERALE
pe L'AR 162 (1954;; Fromage, La Police Sanitaire Aérienne, 10 Revee Gi ERALE DE
LA 42 (1947); 1 Soccorso Aero Ialiano, 48 Rivista AERONAUTICS §19 (1972): La
Pradelle, L'Avion Au Service De L'Hommne, 21 Revie GENErate pE L'AR 219
{1958); Medicopter—Evacuation Aérienne Des Blessés, AnNaLes o Drorr-INTER-
NaTIONAL Meprear 72 (No. 23, Dec. 1972), Pannier. Les Evacuarions Sanitaires
Aériennes, 47 Revie INTERNATIONALE DES SERVICES DE SaNTE Des ArviErs oE TERRE,
e Mes, £T pE L'AR 203 (19745,

18 See INTERN ATIONAL CoMMITIEE OF THE RED Cross, DRAFT AnpiTioNal ProTocoLs
10 THE GENEvA CONVENTIONS OF AUGUST 12, 1949, articles 26-32 (June 1973).

19 Aug. 22, 1864, 22 Star. 940, 2 Malroy 1903 (1910) (The U.S, did nor be-
come a party to che treaty until 1882).

20 Durant's experience is recounted in Un Souvenir De SoiFerino (1862},
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milicary hospitals were neutral and were entitled to protection as
long as sick or wounded were in them. Article 7 required a distine-
tive and uniform flag for hospitals and ambulances and an arm-badge
for medical personnel. The emblem used was a red cross,*!

‘Whether the provisions contained in this treaty created some status
for balloons or any aircraft during the period of 1864 to 1906 was
discussed by one author who came to a negative conclusion* The
author noted that permitting an enemy balloon to scan a battlefield
on which there are wounded created a security problem.* Such a
scanning could give a tactical advantage to one side, a situation which
the parties to the treaty would not have conremplated. Moreover,
the proposed use of balloons would be to search for the wounded,
not for their evacuation, which was the very object of the protec-
tion given to ambulances, Indeed, under the terms of the treaty,
Article 1 gave medical establishments protection only if there were
wounded therein, not if they were just being used to seek for the
wounded. Despire the fact that some protection was given to medi-
cal vehicles, Julliot concluded that aerial vehicles did not have pro-
tection under the 1864 treary.*

B. 1906 GENEVA CONVENTION

The 1906 Red Cross Convention® did not change these norms.
Rather, it was made explicit that the limited protection afforded to
medical establishments would terminate if they were used to commit
acts injurious to the enemy.?® Medical convoys could be broken up
if military necessity required it.*” Charles Jullior inferred from the
latter provision that the convention would not permit medical con-
voys, whether aerial or not, to freely circulate in any area looking
for wounded, and ar the same time observe the enemy’s secrets and
military positions.?*

Since medical aircraft received no juridical status under the 1864
and 1906 Conventions, the French Ligue Nationale Aerienne sag-

21See generally T. Lawsence, Trs Priwcipies or [NTeRwaTioNar Law 338
(1895).

22 C, JuLLior, supra note 5, at 34,

2 /4. ar 33, 36.

241d. at 34,

2 Convention for the Amelioration of the Condition of the Wounded and
Sick, July 6, 1906, 35 Star, 1885, 2 MaLroy 2183 (1910).

AT 7,

21 Arc. 17,

25 C, Juwnior, supra note 1, at 36.
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gested to the French Foreign Ministry that an International Red
Cross Conference be convened on medical aircraft** The Foreign
Ministry declined to take any action on the request in February.
1913, on the grounds that no international rules on air navigation in
times of peace existed and because of the difficulty of distinguishing
the nationality and affiliation of aircraft in flight*

During the First World War, there were several evacuations by
aircraft” In 1915, for example, French ambulances were used ro
evacuate wounded Serbian troops in Albania;* some wounded troops
were transported for a distance of 180 kilometers.?® It does not ap-
pear, however, that Red Cross marked flying ambulances were used
during the First World War® Tralian and British forces also used
aircraft to evacuate some wounded.” The French used medical air-
craft in the post-war period in their colonies, also** Some 2,800
wounded and sick were evacuated by the French during a three-
year period alone.”

The first explicit recognition of medical aircraft in 2 proposed
treaty is to be found in the Hague Rules of Air Warfare.* Arricle
17 of the Rules stated thar the principles laid down in the Geneva
Convention of 1906 and the adoption of that Convention to Mari-
time War “shall apply to aerial warfare and to flying ambulances.”
provided thar the flying ambulances bear the distinctive emblem of
the Red Cross. The proposed treaty, however, which was drafted
by the Commission of Jurists created at the Washingron Conference
of 1921, never came into force.®®

28 ], DEVILLERS, supra note 1, at 18 (1933),

80 7d. ar 18-19

31 J. DEVILLERS, supra note 1, at 19. The use of medical aircrafc during World
War 1 is discussed in greater detail in C. Jutiior, Les Afroners Ssniraires Er La
Guerre DE 1914 (1918); see also P. Favcuiiie, 2 TrartE pe DROIT INTERNATIONAL
PubLic: GUERRE ET NrUTRSLITE 626 (1921)

32 ], SpatcHT, AR Power 4¥p War Ricuts 359 (3rd ed. 1947),

8814,

241d.

35 Guaxyl, supra note 1, a0 7

36 ], DEVILLERS, supra note 29, at 19ff
jone Sanitari, 1 Rivista AERONAUTICA 35, 41 (1925}

88 Dyspatc From THE FirsT Brimist DELEsate To THE INTERNaTioNaL Com-
MISSION FOR THE REvision ofF THE RuLes of \Warrage, The Hacue, Dec. 10, 1922—
Fes. 17, 1923, Camo, No. 2201, at 15-60 (1924), reprinted in 1 THE Law o War:
A DocuMextary History 437 (L. Friedmann ed. 1972}

39 K. Corecrove, INTERNATIONAL CONTROL OF Aviation 127, 134 (1930). Ac-
cording to one author, the proposed rules never became law because of the
“stubborn attempe of the drafrers of the code to fit the new method of warfare
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C. THE 1929 GENEVA CONVENTION

In the 1920%, the International Commirtee of the Red Cross
(I.CR.C.) began devoting attention to the adoption of the Geneva
Convention of 1906 to the problems of aerial war.** During the 11th
International Red Cross Conference of 1923, the French Delegation
proposed that medical aircraft be included on the agenda of the next
Red Cross Conference.** A draft convention was prepared and ap-
proved by the 12th International Red Cross Conference, but the
Swiss Government, when it convened a Diplomatic Conference to
revise the 1906 Conference, decided not to include medical aircraft
into the programme.*

In May, 1929, the First International Congress of Medical Air-
craft was held in Paris. The Congress expressed the hope that medi-
cal aireraft would be the subject of internadonal regulation, espe-
cially at the upcoming Geneva Conference called by the Swiss Fed-
eral Council.® At the July, 1929, Convention of the Red Cross, the
French and British Delegations introduced proposals on medical air-
craft.** As Pictet put ir, “it appeared impossible to revise the Geneva
Convention without making provision for the use of medical air-
craft” ** and the Convention proceeded to adopt a provision on medi-
cal aircraft.

It has been observed that article 18 of the 1929 Convention,*
which explicitly granted juridical status to medical aircraft, “has
been widely and deservedly praised as the most important innovation
made in this Convention.” *" The final text of Article 18 stated that

into the traditional (and already outmoded) patterns of war on land and at sea.”
G. Vox Grany, Law Amoxe NatioNs 395 (1970}, On the development of the
law of aerial warfare in the pre-Second World War period, see R. Sastry, SttpiEs
v InTeRNaTIONAL Law 312ff. (1952) and P. Tanpox, Pustic INTERNaTIONSL Law
7024, (9th ed. 1963},

40 K. COLEGROVE, supra note 39, at 143,

41For a history of the negotiations, see INTERNATIONAL COMMITTEE OF THE
Rep Cross, 1 ComMENTsRY GENEve CONVENTION FOR THE AMELIORATION OF THE
CoxpiTion oF THE WOUNDED aND Sick 1v ARviep Forees 1y The Fieio 285 (]
Pictet ed. 1952) [hereinafter cited as 1 ComMENTARY (GWS)],

42 J. DeViLLeRs, supra note 1, at 52-53.

44]. DEVILLERS, supra note 1, at $4-57; Pictet, 1 CoMMENTARY (GWS) at 285.

4 Pictet, 1 CoMMeNTARY (GWS) at 285.

4647 Stat, 2074, T S. No. 847, supra note 15. See generally C. Juruor, La Cox-
VENTION DE GENEVE DE 1929 £T L'IMMUNISATION DES APPAREILS SANITAIRES AERIENS
(1929); Dzs Gourres, Ls Coxvention De Gexive D 1929 (1930).

41 Schwarzenberger, The Law of Air Warfare and the Trend Towards Total
War, 8 Azt UL, Rev. 1, 14 11959). On Arvicle 18 in general see, A, Weaxgr, La
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Airoraft used a5 2 means of sanirary transporcation shall enjoy the pro-
tection of the Convention during such time as they are exclusively re-
served for the cvacuation of wounded and sick and for the transportarior:
of sanitary personnel and matérial

They shall be painted in white and shall bear clearly visible the distinc-

gn meotioned in Article XIX alongside of the national colors on
their upper and lower surfaces

Excepring with special and express permission, a flight over the firing-
line, as well as over the zone situated in front of the maior medical dress-
ing stations, and in gencral over any territory under the control of or
occupied by the enemy shall be forbidden,

Sanitary aircraft must comply with all summons to land

In the case of a landing thus required or made accidentally upon cerri-
wory occupied by the enemy, the wounded and sick, as well as the sani-
tary personnel and matérial, including the sircrafe, shall benefic by the
provisions of the present Conveation,

The pilot, mechanics. and wircless operators who have been caprured
shall be returned on conditions of only being utilized in the sanitary service
until the termination of hostilities.

The 1929 Conference, however, was aware that its article on medi-
cal aircraft was not adequate. Since it had not been on the Con-
ference’s agenda, it was drafted quickly without the help and advice
of experts on the topic. As a resulr, the final act of the 1929 Con-
ference called for another conference to convene “at an early date,
for the purpose of regulating in as wide a sense as may be expedient
the utilization of air ambulances in time of war.” #* "Another draft
convention was prepared by Julliot and Des Gouttes and was placed
on the agenda for the Diplomaric Conference that was to convene
in 1940.* However, because of the advent of the Second World
War, the Conference was postponed, Thus, the 1929 Convention
was the conventional law in effecr on medical aircraft during the
war,™

Croix-Rouce £7 Les Convextioxs o Geneve: Axanvse Bt Syxtabse Jompioues
239-42 (1943)

48 Plcter, 1 ComMeNTaRY (GWS) ar 286, A slightly different translation of the
final acc, which was signed on July 27, 1929, may be found i the Final Act of the
Diplomatic Conference 1929, pira. 3. printed in Sceixpies & Tostax, supra note
14, ar 245, 245,

49 Picter, 1 Coanzxtary (GWS) ac 286,

5 Under Article 25 of the 1929 Convention, if one participant (o a conflict is
not a party to the Convention, “its provisions shall nevercheless remain In force as
becween all the belligerents who are parties to the Convention.” This differs from
the 1906 Geneva Convention. Under Article 24 of that Convenrion, the Convention
was nor obligatery if one party to the conflict was not a signatory.
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Even though the provision on medical aireraft was deemed to be
a contribution to the law of warfare, it proved to be of little prac-
tical value during the Second Werld War. The conditions imposed
on medical aircraft were strict and far less liberal than those imposed
on hospital ships.” One obstacle was that aircraft had to be used
exclusively for medical evacuation. The practice of the British and
the United Srates military during World War I was to use the same
aireraft for both military and evacuation purposes.® Thus, the R.AF.
Transport Command would use its planes to carry marerial and per-
sonnel to the war zone and evacuate the wounded and sick during
the return flight.*® The U.S. found it militarily advantageous to do
the same thing.** Because of this “dual use,” such aircraft were not
entitled to use the Red Cross marking. The German army, on the
other hand, did have some planes that were used exclusively for the
transport of the wounded and sick.

A major controversy erupted during the Second World War be-
tween two signatories of the 1929 Convention. The controversy
centered on the issue of whether certain German “seaplane ambu-
lances” were entitled to protection under Article 18.% In 1940, the
German Government commissioned about one hundred light aircraft
for air-sea rescue® purposes and began using Heinkel 59 seaplanes as
“ambulance aircraft.” * These planes had the Red Cross marking
and were used to rescue German seamen who were shot down in the
English Channel. The German Government claimed that these air-
craft were immune under the 1929 Convention and thus had a right
to operate near the British coast,*® The German government also ap-
pears to have argued thar the seaplanes could be treared as hospital

S1R. Tucker, The Law or Wik axo NevTRaumy At Sa 130 (1957); On
hospical ships in general during this period of history, see 2 YWHEATON'S INTERNA-
TioNaL Law 273-81 (7¢h ed. A. Keith 19443,

52 ], Seaicut, supra note 32, at 360, The British did have some aircraft in the
Meditezranean and the Middle East thar were used exclusively for evacuation
purposes. Id.

53 1d.

84 1d.

35 The dispute on the seaplanes is discussed in L. OPPENHEIM, 2 INTERNATIONSL
Law: Diserres, WAR sxp NeUTRaLTY 506 (7th ed, H. Lauterpache 1952); R.
Tuokes, supra note 51, ac 130 n9; E. Castaén, Tre Present Law OF War Anp
NEUTRALITY 396 (1954). .

58 Mossop, Hospital Ships in the Second World War, 24 Br, Y.B. INTL L. 398,
403 (1947).

61, Searca, supra note 32, at 361,

58 Mossop, supra note 56, at 403,
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ships under the 1907 Convention™ since that treaty did not specify
any size limits for hospital ships.*®

The German claims that the aircraft were protected under either
the 1907 or 1929 Geneva Conventions were rejected by the British
Government. The British had captured one ambulance carrier that
had apparently been used for ordinary transport purposes,” and the
logbook of another aircraft that was forced down by the R.ALF. m-
dicated that ir had been used for reconnaissance, i.e., that it had been
used for military, not humanitarian purposes.® As a result, the
British Government stated that ambulance aircraft were not author-
ized 10 fly over areas in which operations were in progress, whether
on land or sea; nor could such aircraft approach territory in British
or Allied occupation or of British or Allied ships.** The British
Government also rejected the German contention that airmen who
were shot down inta the sea could be deemed to be “shipwrecked™
personnel within the meaning of the 1907 Geneva Convention.** On
the same day that the announcement was made, two German sea-
planes were shot down as they approached the English coast.*

Many international law publlcats who have analyzed the seaplane
controvi ersy have supported the British action, Tucker emphasized
that the Germans did not have the prior approval of the British to
operate.”” Spaight wrote thar the Germans had tried to “rwist the
provision [on medical aircraft] to their own advantage in a wholly
unauthorized way,” and to use it for “a purpose never contemp lated
in the Convention of 1929.” ** Mossop thought that as far as the air-
sea rescue crafts and ambulance aircrafts were concerned, “‘the British
Government were within their stricr rights.” ® According to Castrén.

5 See supra note 13

8 Mossop, supra note 56, at 403

6114

62 ], Spatou, supra note 12, at 361,

8 Jd, L. OpuxHEs, supra note 55, ac 306; Mossop, supra note 56, at 403, The
Britisk. anncuncement was made in the Am Mixistay Burietary, No, 18209, 2 April
1045, cited in ] SeatGnT, supra noe 32, at 361,

& \Mossop, supra note 56, a1 403, It seems tha: Oppentieim and Lauterpacht may
have been of 2 different view. See L. OppENHEIM, supra note 55, ac 306, Apparently
the German Government did not protest the British refusal to recognize the air-
craft as protected aireraft under the Geneva Convention. E. Davibsox. Tre Taiar
orF THE GERMANS 399 719567,

55 1. Spalcut, supra 32, ac 361
56 R, TUCKER, supra note $1, at 130 0.9,

wpra rote 56, at 303
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Grear Britain was entitled to not allow German aircraft to
rescue airmen because “the international agreements then in force
did not protect such medical aircraft while flying over the sea,” ®
while Stone merely referred to the “German abuse of the privileges
of medical aireraft,” ™

It has been said that during the Second World War, “Article 18
was . . . more or less a dead letter,” ™ even though air evacuation
flights were used extensively during the war, One and a half million
Americans alone were evacuated by air during the war,2 The United
States primarily used aircraft that were not devoted exclusively to the
care of the wounded and sick. It was able to do so because of its
air supremacy. Even though these aircraft would not have been en-
titled to juridical protection under the 1929 Geneva Convention,
none of the aircraft used to convey casualties “suffered any mishap
during the war.” ™

Thus, the experience of World War II proved that a country with
air superiority could evacuate its wounded without the protections
of Article 18 of the Geneva Convention of 1929 at least given the
fact that highly sophisticated helicopters were not widely used for
evacuation from the battlefield. In addition, the enthusiasm for jur-
idical protection for medical aircraft was perhaps dampened because
of the apparent abuse of what purported to be medical aircraft.™

D. THE 1949 GENEVA CONVENTIONS

On August 12, 1949, a Diplomatic Conference convened by the
Swiss Government approved the text of four new Geneva
Conventions.”® Three of these Conventions have provisions on

69 E, CasTREN, supra note §5, at 396

70 J. StoxE, Lecal ConTrots oF InTerxaTionsr Conriict 671 (1054).

71 ], Spatcut, supra note 32, at 361

728ee AsRomEmicar EvactaTion: Backarouzp INroraaTIoN REPORT, supra note
4,034,

78 J, SeaweT, supra note 32, at 361. Indeed, only 46 of the patients transported
by air during the Second World War died while in flight. Shaeffer, Deaths in .Air
Evacuarion, 19 J. AviaTiox Mep, 100 (1948).

74 Gurterridge, The Genera Conventions of 1949, 26 Brrr, YB. It L. 294
308 (1949),

7 Geneva Convention Relative to the Protection of Civilian Persons in Time
of War, Aug. 12, 1949, [1955] 3 UST, 3515, T.LAS. No, 3365 [hereinafrer referred
10 and cited as the Civilian Convention); Geneva Convention for the Amelioraticn
of the Condition of the Wounded and Sick in Armed Forces in the Field, Aug, 12,
1949, [1955] 3 US.T. 3115, T1AS. No, 3362 [hereinafrer referred to and cited
as the GWS Convention]; and the Geneva Convention for the Amelioration of the
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medical aircrafe.’® With the e(penence of World War II be-
hind them, the drafters of the conventions sought to clarify and re-
strict the provisions of the 1929 Convention.

These provisions are the current legal codifications of the sratus
of medical aircraft. Because of the new restrictions placed on medi-
cal aircraft,”” it has been rlcrhrlv said that medical aircrafts were not
“la grande dame de Genéve” in 1949.7 Many commentarors agree
that the pronslons of the 1949 conventions are “strict” ones,”™ and
as one author put it, “[i]t is readily apparent . . . that the inclusion
of medical aircraft in the 1949 Convention was—at best—done only
reluctantly.” ® Ar least one delegate realized that more protection
was needed. He, a delegate of a grear power, had proposed the com-
plete immunity of hospiral aireraft, which would obviously be the
best solution from the humanitarian point of view

The provisions of Articles 36 and 37 of the Geneva Convention on
the Wounded and Sick in the Field and Articles 39 and 40 of the
Geneva Convention on the Wounded and Sick at Sea are substantial-
Iy idendical. The first provision® is as follows.

Condition of Wounded, Sick and Shipwrecked Members of the Armed Forces ar
Sea, Aug. 12, 1949, [1955] 3 UST, 3217, TLAS. No. 3363 [hereinafter referred
and cited as the GWWS (Sea) Convenrion]; Geneva Convention Relative to the
Trearment of Prisoners of War, Aug. 12, 1949, 11955, 3 US.T. 3316, TIAS. Ne.
3364,

78 Only the P.O.W, Convention lacks a provision on medical aircraft, A con-
venienc listing of the signatories and the date of accession to the various conventions
can be found in G. ScHwarzensercir, 2 INTERNatioNal Coukrs; THe Law of
Arvep CoNFLICTS 792-93 (1968).

77 The phrase “medical aircraft” was introduced ar the 1949 Convencions. Orig-
inally, the draft articles used the phrase “hospital aifcraft,” but this was changed
due to motions made by the United States and Canadian delegations. 2A Fivar Rec-
orp of THE Dipromamic CoNFeReNGE 141-142,

8 Schickelé, Aviarion Sanitaire Et Convention De Genéve, 13 Revie GENERALE
Dz L’Am 847 {1950).

For a general discussion on the status of medical aircraft under the Geneva Con-
ventions, see Evrard, La Protection Des Transporis Aériens Sanitaires En Temps
De Guerre Et La Convention De Genéve, Acta Beioica DE Arte MebiciNaLr ET
PrarvEecEuTICA MILITAR! 439 (1963,

70 R. TUCKER, supra note 51, at 130; L. OppENHEIM, supra note 33, at 507; G.
Drarer, THE Rep Cross ConveNTioNs 90 (1958); E. CastrEN, supra note 3§, ar 396,
Exrard, La Protection Juridique Des Transports Aériens Sanitaire En Temps De
Guerre, AvNatss oes Drorr InTernaTionae Miicar 11, 17 (No. 12, Qct. 1965}

0 R, TUCKER, supra note 51, at 130 n.8.

#2A FivaL Recorn oF THE Dipromatic CONFERENCE 89,

82 GWS, are. 36, GW'S (Sea), art. 39,
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Medical aiccrafe, that is to say, aircraft exclusively employed for the
removal of wounded and sick and for the transporc of medical personnel
and equipment, shall not be attacked, but shall be respected by the bellig-
crents, while fiying at heights, times and on routes specifically agreed
upon between the belligerents concerned.

They shall bear, clearly marked, the distinctive emblem prescribed in
Article 38, together with their national colours, on their lower, upper
and lateral surfaces. They shall be provided with any other markings or
means of identification that may be agreed upon berween the belligerents
upon the outbreak or during the course of hostilities,

Unless agreed otherwise, flights over enemy or enemy-occupied terri-
tory are prohibited.

Medical aircraft shall obey every summons to land. In the event of &
landing thus imposed, the aircraft with its ocoupants may continue its fight
after examination, if any.

In the event of an involuntary landing in enemy or enemy-occupied
territory, the wounded and sick as well as the crew of the aireraft shall be
prisoners of war. The medical personnel shall be treated according to
Article 24 and the Articles following.83

According to the second provision,*

Subject to the provision of the second paragraph, medical sifcrafc of
Parties to the conflict may fly over the terrivory of neutral Powers, land
on it in case of necessity, or use it as a port of call. They shall give the
neutral Powers previous notice of their passage over the said rerritory and
obey all summons to alight, on land or water. They will be immune from
attack only when flying on routes, at heights and ac times specifically agreed
upon berween the Parties to the conflict and the neutral Power concerned.

The neutral Powers may, however, place conditions or restricrions on
the passage or landing of medical aircrafc on their territory. Such possible
conditions or restrictions shall be applied equally to all Parties to the con-
Rict.

Unless agreed otherwise berween the neutral Power and the Parties to
the conflict, the wounded and sick who are disembarked, with the consent
of the local authositics, on neutral tersitory by medical aircraft, shall be
detained by the neutral Pawer, where so required by international law, in
such a manner that they cannor again take part in operaions of war
The cost of their accommodation and internment shall be borne by the
Power on which they depend.

& The only differences between this provision in the GWS Convention and
the GWS (Sea) Convention is that in the clause two of the latter convention,
Article 41 rather than 38 prescribes the distinctive emblem. Medical personnel
are to be treated in accordance with Articles 36 and 37 (clause 5) of the GWS
(Sea) Convention,

54 GWS, art. 39; GWS (Sea), art. 40.
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The provision in the Geneva Civilians Convention** does nor track
verbatim the ones in the other two conventions.

Aireraft exclusively employed for the removal of wounded and sick
civilians, the infirm and macernity cases, or for the transport of medical
personnel and equipment, shall not be attacked, but shall be respecred
while flying ar heighs. times and on roures specifically agreed upon be-
tiween all the Partics to the conflict concerned.

They may be marked with the distinceive emblem provided for in Article
38 of the Geneva Convention for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field of August 12, 1940,

Unless agreed otherwise, Aights over enemy or enemy-occupied rerritory
are probibited.

Such aircraft shall obey every summons to land, In the event of a landing
thus imposed, the aircrafe with its occupants may continue its flight after
examination, if any,

E. ANALYSIS OF 1949 CONVENTIONS

The laws of war have generally been based on a balancing of “mili-
tary necessity” and “humanirarian considerations.” ® This is espe-
cially obvious in the case of medical aircraft, as can be seen in the
explicit provision that medical aircraft are entitled to protection on/y
when flying ar heighrs, times, and routes specifically agreed upon by
the bell igerents. & ThJS means that the basic prerequisite for protec-
tion is the prior consent of the other belligerent. 1 ‘} the other bellig-
erent does not give his consent for the specific flight or for flights in
general. the medical aircraft are not enritled to juridical protection

85 GCC, arr.

£ 3. McDovgar & F, Fericiavo, Law axo Mivivies Wortp Prstic Oroer
522 (1961); De Mulinen, Nécessis lizave Er Lieuxr Protégés Par Le Droit De La
Guerre, Revee MiLiare Suisse 335, 3386F, (July 1966).

5TGWS, art. 36, para. 1: GWS (Sea), art. 39, para. I; GCC, arc. 22, para. 1
See also U.S, Drp't Or Army, FiELd Maxvar No, 27-10, THe Law Or Laxp Ware
FARE, para, 237, at 94 and para. 261, at 104 (1956) [hereinafrer cited as FM 27-10j;
Tre War OrFice, Maxvar oF Miutary Law, Parr 1II, Ter Law or War oN
Laxo para. 34, at 15, and para. 358, ac 115, (1958) Thereinafeer cited a5 MantaL or
Miurary Law (U M. Waimesan, 10 DiGest oF INTERNATIONAL Law 372, 408
(1968); A, PaviTiRax, Susstaxce Or Pusiic INTERNATIONAL Law 403-4 (19655, It is
perhaps because of such a condicion that one international law publicist deems the
provisions on medical aircraft to be “purely optional’; G. ScHWARZENBERGER, A
Mavuar oF INTERNATIONAL Law 209 (5th ed. 1567),

82 The original draft article submitred by the LC.R.C. stated thar hospital air-
craft and “in particular seaplanes” would not be che object of attack and that they
would only “endeavour to inform the enemy of their route, alirude and time of
Aight” See InTerxational Comauriee oF tHE Rep Cross, Revisen anp New
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Two essential reasons are given for this provision. The first is tech-
nical. Some of the members of the Convention thought that under
modern conditions of warfare, painted markings and red crosses on
aircraft were not effective methods of identification.®® Aircraft
would be fired upon before their markings could be identified. Con-
sequently, it was thought that only prior agreements as to the routes,
heights, and times could provide effective protecnon 0

The second reason behind the restriction is based on the need for
military security. Aircraft searching for the wounded, sick, and
shipwrecked weére not given protection under the treaty.”” The risk
that increasingly sophisticated aircraft would be used for espmmge
or other nonhumanitarian purposes was considered to be too great.”

This provision does not require that the aircraft have been built
and equipped for medical purposes. As the U.S. manual on the law
of war puts it, “[tThere is no objection to converting ordinary air-
craft into medical aircraft or to using former medical aircraft for
other purposes, provided the distinctive markings are removed.” ®

All medical aircraft are required to bear one of the distinctive
emblems of the Geneva Conventions™ and to have their national

Daarr CONVENTIONS FOR THE ProTECTION oF Wik VicTims, REviSIoN OF THE
Gexeva Convextion Or JULy 27, 1929, For THE REUEF OF THE WOUNDED AND
Sick 1¥ Armies IN TrE Fievp, art, 36 (1948),

B9 Pictet, | ComMENTARY (GWS) at 288; Pictet, 4 CoMMENTARY (GCC) at 173;
see 2A FixaL Recorn OF Tre DipLomaric CONFERENCE 86, 197, M, Greenspan has
pointed out chat aircrafe could not be recognized a night, and that medical aircrafc
would be the easy target of wireless projectiles if they were nat given berrer pro-
tection than they had under prior law. TaE Mobers Law Or Laxp Warrase 87
n.66 (1959

% The provisions for mandatory prior approval of all medical aircraft flights
was introduced at the Convention by the United Kingdom, They were adopted
in committee by a vote of 21 to 1 and 14 to 1. 2A FiNar Recore OF THe DirroManc
Conrerexce at 86, 87. Still, some authors, such as General Evrard of the Belgium
Medical Corp thought that the proper “identification” argument was just a pre-
text; the crux of the restrictions on medical aircraft was the fear that they might
be used for operations that endangered one's military security. Evrard, La Pro-
tection Juridigue Des Transports Aériens Sanitaires En Temp De Guerre, ANNALES
b Drotr INTERNATIONAL MEpicaL 11, 17 (No. 12, Oct. 1965),

1 Pictet, 4 ComMENTARY (GCC) at 174,

92 I14.; L. Oppexuenv, supra note 55, at 359, M. McDoveat & F. Fruiaavo, Law
AND MiNtmtm WoRD PusLic ORDpEr §93 (1961).

S8FM 27-10, para. 237 (8), at 94. Since aircraft need not be permanently as-
signed as medical aircraft, they can be converred into such for emergency relief
missions. Pictet, 1 CoMMENTARY (GWS) at 288-280, 2 CoMMENTARY (GWS) (Sea)
ar217; 4 ComMENTARY (GCC) at 174,

94 GWS, art, 36, para. 2; GWS (Sea), arc. 39, para. 2, Under Article 38 of the
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colours on their lower, upper, and lateral sides.*” The 1949 Con-
ventions abandoned the 1929 Convention'’s requirement that medical
aircraft be painted white, alrhough a belhgerent has the option to do
so. By eliminating this requirement, less time is needed to convert
aircrafr into medical aircraft.?® The parties to a contlict, however.
are free to agree on any other markings or other methods of recogni-
tion, such as radio signals.

Flights over enemy or enemy-occupied territory are expressly pro-
hibited by the Conventions, unless there is prior approval*” As
Pictet has put it, this provision is not as “prejudicial to the interests
of humanity as has been believed.” ®* Pictet reasons that medical

GW'S, the red cross on a white background is the distincrive sign of the Medical
Service of armed services. For countries that already used the red crescent tsuck as
Turkey) or che red lion and sun (such as Iran) on a white background, those
emblems also are recognized. See alo Article 41 of the GWS (Sea), Isracl at-
cempred ta have the Star of David made a distinetive emblem, but this was 1ot ac-
cepted by the Convention. Consequencly, it made a reservation to the Conventi
sehen ic acceded 1o them to the effect that the red Star of David would be Israel’s
emblem for purposes of medical personnel and vehicles, For a thorough discussion
on the topic of proper identificacion of medical material. see De Mulinen, Signatiing
and ldenrification of Medical Personnel and Material, INTERSATIONsL REVIEW OF
e Rep Cross 479 September 1972

95 Wings are not mentioned in the articles because some medical aircraft will
not have any, Picrer, 1 Coxtnextaky (GVS) 289; Picter, 2 Comuextany (GWVS}
{Sea) 217; It should be noted char under Article 22 of the Civilians Convention,
medical aircrafc “may be marked wich the distinctive emblem.” The phrase “shall
bear, clearly marked. the distincrive emblem,” which is used in the two other Con-
vendons, s net used. Still, the Commentary to the Civilian Convention staces thar
the marking with the distincrive emblem is, “in actual fac, indispensable,” even
though not required by the language of the provision, The main reason is that if
the aircraft is diverted from the prearranged route. it might still need prorection.
4 Covntentary (GCC) 175; of. M. Greesseas, THE Mobers Law oF Lavp War-
FARE 165 (1959). Aside from the express provisions of the 1949 Conventions, other
provisions also have a restraining effect on the use of medical aircrafr. On the
difficulty of creating landing aress around sanitaty zones which have established
in accordance with Article 14 of the GCC or the annex on hospital zones attached
to GW'S Convention, see Evrard, Probléms Médico-Juridiquer Posés Par Le Concept
Des Zones Et Localitiés Sanitaires Et Celui Des Zones Et Localités De Sécurizé En
Tensp De Guerre, 46 REVUE INTERNATIONALE DES SERVICES DE SANTE DES ARMEES
o5 Terre, o Mer, £7 08 L'AR 563, 573 (1973

s Picter, 1 CoMMENTARY (GWSi ar 200 Pictet, 2 Costmextary (GWS:
(Sea) ar 218

91 GWS, are, 36, para. 3. GWS (Sea), art, 39, para. 3 GCC; are, 22, para. 3.
FM 27-10, para, 237, at 94, and para. 261, ar 104; AManvar oF MiLmary Law, para
34, at 15, and para, 338, at 115

95 Pictet. 4 Cosatentary (GCCy at 175; Picter, 1 CoMMENTaRY (GWS) at 291

120



MEDICAL ATRCRAFT

aircraft serve the purposes of bringing medical personnel and sup-
plies to the wounded and sick and evacuating them. Accordingly, a
medical aircraft need only operate in its home tetritory or that of its
allies, or in areas occupxed by its country’s armed forces.*® Never-
theless, this restriction is based on the demands of military security,
even if it is strictly unwarranted observation.

If 2 medical aircraft voluntarily flies over enemy or enemy-oc-
cupled territory, without pcrmxsslon from the other belhgerent“’“ it
is violating the rules embodied in the Conventions of 1949 and is not
entitled to any special protection.! Since the immunity from ar-
tack is based on Erior consent of the other belligerent, a medical
aircraft could perhaps be deliberately shot down without violating
the law of war!®

Medical aircraft have the duty to obey every summons to land .
just as was true under the 1929 Convention.'* According to Pictet,
this provision applies to aircraft flying over enemy or enemy-oc-
cupied territory (whether authorized to fly there or not) and also
to aircraft flying over their own territory when they are close to
enemy lines.!® If the aircraft refuses to obey a summons to land, it
may be lawful to fire upon it After the plane has obeyed, it is
subject to inspection. But unlike the procedures under the 1929 Con-
vention, the aircraft may continue with its flight if the inspection

% 1d. See also Simpson, The Airplane Ambulance—Its Use In War, 64 Tne
MiLitary SURGEON 35, 46 (1929).

100 Picter, 1 ConmmenTary (GWS) ar 291, There is no definition of occupied
terricory in the provisions on medical aireraft because the Conference did not regard
it as part of its task. 2A FixaL Recorp oF THE DIPLoMATIC CONFERENCE 305.

101 Pictet, 1 CommENTaRY (GWS) at 291,

102 The Manual of Military Law states that medical aireraft “must not be at-
tacked." but then says that they must be respected only when flying on the pre-
arranged roures, times, and heighs, Para. 335, ac 115, According to Pictet, it is
lawful to fire upon medical aircraft if they refuse a summons to land. 4 Com-
MENTARY (GCC) at 176,

103 GWS, arr, 36, para. 4 GWS (Sea), art. 39, para. 4. GCC, art. 22, para. +
FM 27-10, para. 237, at %4, and para, 261, at 104, MANUAL oF MiLitary Law, para,
34, 1 15, and para, 359, at 115,

104 One author concluded that “[i]t is not unreasonable to assume that the
power thus given belligerents to compe! medical aircraft to alight is to be ex-
ercised with due discretion (e.g, having regard to the availabilicy of safe landing
facilities), though no such phrase is contained in Article 395 of the GWS (Sea)
Convention.” R. TUcker, supra note 51, at 130 n.10.

105 Picter, 1 CoMMENTARY (GVVS) a1 292; ¢ ComMENTarY (GCC) at 176,

105 Supra note 102.
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reveals that the aircraft is, in fact, on a medical mission.”"" This is
considered to be an appropriate rule because the medical aircraft
should not be penalized for having obeyed all of the conditions
necessary for protection.” If, on the other hand, the inspection in-
dicates that the medical aircraft was used for acts harmful to the
enemy. “the enemy may seize it and intern the crew and passen-
gers,” ™ and the aircraft becomes “war booty.” ™’

The Conventions appear to have adopted a somewhar different rule
for cases of involuntary landings. Both the crew and the wounded
and sick shall become prisoners of war." Medical personnel are to
be treared as always under the Convention.'?

Whether or not medical aircraft could fly over neutral countries
was not addressed by the 1929 Convention. This led one author
to speculate that * [f\ls ing ambulances will be free to enter neutral
jurisdictions, and to leave again, in connection with the evacuation
of the wounded and sick, presumably” although the aircraft might
need permission to enter the neucral jurisdiction.™* The wounded
and sick personnel might also be subject to internment."*

107 Article 18 of the 1929 Convention stated that the personnel and material of
the aireraft would “enjoy the privileges of the present convention,” In effect. this
meane that the wounded and sick would become prisoners of war and the medical
personnel would be returned, Picter, 1 ComMMENTARY (GWS) ar 292. The crew
would be sent back only on condition that “they shall be employed until the end
of hostilities in the medical services only,” (Geneva Convention of 1929, art. 18,
para. 5), See aiso L. OPPENHEIM, supra fote 55, at 36D

105 See Picter, 1 ContMenTary (GWS; ar 293; 2 ComMENTARY {GWS) (Sea:
at 221; 4 Cosyentary (GCCj at 177,

199 Pictet, 4 ComyeNTary (GCC) at 177, See also E. CaSTREN, supta note 55§, at
397.

136 Pictet, 2 CoMMENTARY (GWS) (Sea) ar 222, If the aircraft belonged to 2
privace relief sociery protected by the conventions, however, Pictet states that the
aircraft will be treated as private property. /4. On “war booty” in general, see
Downey, Captired Enemy Propersy of War: Booty Of War And Seized Enemy
Property, 4% Ast, ], vt L. 438 (1950); Smith, Boory Of War, 23 Brr. Y.B, Intr
L.227 (1946).

111 GWS, arr. 36, para, 5, GWS (Sea), art. 39, para, 5 FAL 27-10, para. 237, at
94, Mantac OF Miitary Law, para, 360, at 115,

112 See, e.g., GVVS, art. 24, 25, See Evrard, Organisarion Mondiale De La Méde-
cine, Pool Blanc, Medecine Militaire Et Conventions de Geneve, 11 The Mit. L. &
L. Or War Rev. 15 (1972} for a general discussion on the military medical services
and their juridical status; ¢f, Gillyboeuf, Le Service De Santé En Temps De Guerre,
46 REvUE INTERNATIONALE DEs SERvices DE Sant€ pes ARvifes DE TERRE, DE MER,
ET bE LA 9ff (1974)

115 ], Spator, smprd note 32, at 358-359,

114, ar 359, See aiso G. Hacxworth, 7 Dicest of INTERNaTiONAL Law $54
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In order to clarify the rights of medical aircraft flying over neu-
tral territory, a special provision was inserted in two of the Conven-
tions of 1949.** These provisions seek to reconcile the rights of
neutral states and humanitarian considerations.'*® According to Op-
penheim, two customary rules of law have developed on the flight
of belligerent aircraft during war. First, that they may not enter the
air space above neutral territory and second that if they do, they
must land and their personnel be interned."*" Although medical air-
crafts are not to be engaged in war, they often are part of the mili-
tary service.* The solutions adopted in the 1949 Conventions are
that medical aireraft must (1) give the neutral powers prior notice
of their passage over neutral territory; (2) they must obey all sum-
mons to alight, whether on land or water; (3) they are immune from
attack only when flying on routes, heights, and times specifically
agreed upon by the parties to the conflict and the neutral power.®
The neutral powers are entitled to place conditions on the passage
or landing of medical aircraft on their territory, but these conditions
must apply to all parties to the conflict.!

The provision on neutral territories is silent as to whether the flight
may continue if there has been a voluntary or mvoluntary landing
and an inspection. The officiel commentary to the Conventions has
interpreted the provision to mean that the personnel can only be re-
tained if an inspection reveals that the aircraft has been used for

(1943); NavaL War CotLrce, INTERNATIONAL Law Sirvamions 100-101 (1926);
Navar War Correce, INTERNATIONAL Law Siruations 30 (1931).

15 GWS, art. 37; GW'S (Sea), art. 40; see also FM 27-10, para, 340, at 189,

118 Pictet, 2 CoMMENTARY (GWS) (Sea) at 223,

117 L, OPPENHEIM, supra note §5, at 725,

115 According to the authoritarive commentary on the Geneva Conventions of
1649, “[a] medical aircraft is never  military aircraft, just as 3 hospital ship is
never a warship” Pictet, 1 CommenTary (GWS) (Sea) ac 216 n.2. Still, they may
be owned by the armed forces (or volunrary aid societies), id. at 216, and as a
general rule, they are part of a military medical service. The laws that apply to
such medical aifcrafc and their personnel are based on the same principles ap-
plicable to land and sea medical vessels, however, not that which applies to bellig-
erent forces. G. Patiizri, Dimitro INTERNazIONALE 509 (7th ed. 1956). On the
status of malitary aircraft per se, see gemerally M. McDovear, H. Lassweis, I
Viasic, Law Axp Puslic Oroes I Sace 716ff. (1963); Mine—MiN Pexg, Le
Statur Jummigue De L'AkroNer Miuitame (1957); L'Afroner Miurame Ev Le
Drort Des Gexs (1963).

118 GWS, arr, 37, GWS, art. 40, See also Picter, 1 CoMmMENTaRY (GWS) at
295, Picter, 2 CommeNTary (GWS) (Sea) at 224-225,

120 14,
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*‘acts incompatible with the humane role” of medical aircraft}®t In
other words, this provision is interpreted to mean that personnel in
the aircraft are free to leave after landing in neutral territory if the
medical aircraft is fulfilling the requirements of the Conventions. '
A responsible officer of the medical aircraft, however, may want to
leave the wounded and sick in the neutral country, e.g.. for reasons
of health. The Conventions of 1949 provide that unless otherwise
agreed upon by the neutral country and the parties to the conflict,!®
the wounded and sick may be detained “where so required by inter-
national law, in such a manner that they cannot again take part in
operations of war,” '#

The provisions on medical aircraft in the 1949 Conventions have
generally not been well received by international law commentators,
One author noted thar some of the changes made in 1949 were “mani-
fest regressions” from the 1929 Convention.® Another complained
of the “grave faults” in what appeared to be an exhaustive treatment
of medical aircraft.*® It has been said that the delegates of the Diplo-
matic Conference of 1949 forgot that medical aircraft had humani-
tarian purposes which should not have been disposed of lightly.’*
Still another complained that medical aircraft were considered to be
part of the law of aerial warfare rather than part of international
humanitarian law.®® As one author put it, “[t]he effect of these pro-
visions [of the 1949 Convention on medical aircraft) was either 1o

121 Picter. 1 ConvENTARY {GWS) at 295; Picter, 2 Conmentary (GWS)
(Seay at 224,

12274

128 GW'S, are. 37 GVVS iSea) art, 40,

12¢ Picret, | CoMMENTARY “GW'S) 205-6; Picter. 2 COMMENTARY (GWS) (Sea)
224-5; Some authors. on the other hand, believe that the wounded and sick “must
be interned.” Ginnane & Yingling, The Geneva Conmventions of 1949, 46 Am. ).
INTL L. 393, 399 {1952, See FAM 27-10, para. 342, at 190, which might apply to
wounded and sick lefr in a neutral state. See wlso De No Louis & Tardio, Le
Aeronave Militar Y Lo Paises No Participantes En Lz Guerra in L’AfRoNEr
MuiTaimg ET 22 Droir oes GENs 163, 174 (1963}, A, Serext. ¢ Dimrrro INTER-
NazIoNALE: CONFLITT( INTERNAZIONALE 1955 n.2 {1965); M. GreExspax, THe Mopery
Law or Laxp VWarrare 563 (1959).

125 E, CasTREN, S1pra note 55, at 396,

126De s Pradella. Le Seazut De L’Aviation Sanitaire
L'Arr 261. 262 (1965).
ickelé, Aviarion Sanizaire er Convention de Genéve, 13 Revue Gixirare
AR B47, 848, 871 (1950;,

125 E,g., Dastoz, 2 Répgarome os DR INTERNATIONSL, para. 231, ar 9B (ed
Francesakis 1969, cf. DeSaussure, The Laws Of Air Warfare: Are There Any? §
Intt Lawve 527, 531 (1971

9 REvie GENERALE DE

Del
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keep medical aircraft permanently grounded or to subject their op-
erations to the risk of attack without any legal protection,” #*

The view that medical aircraft would be used sparingly as a re-
sult of the 1949 provisions has perhaps proved to be accurate.**® The
provisions of the Convention of 1949 have virtually remained a “dead
letter,” *** largely because agreement on routes, altitudes, and times
have seldom been feasible: a technical channel of communication
has not been developed.'* Thus, although medical aircraft theoretic-
ally have immunity under the Conventions, for both technical and
juridical reasons they can rarely receive such protection,’*® Since
the protection afforded to medical aircraft is subject to sovereign
discretion,™™ the view that medical aircraft receive only a nominal
protection under the 1949 Conventions appears to be accurate,'*®

1II. CURRENT INITIATIVES TO DEVELOP
THE STATUS OF MEDICAL AIRCRAFT

Given the inadequacy of the 1949 Conventions as far as effective
legal protection to medical aircraft is concerned, there have been
requests to change the 1949 provisions. In 1965, the Medical-Jur-
idical Commission of Monaco, at the request of the LCR.C,, drafted
a protocol regulating the Medical Transport by Air in Time of
Armed Conflict."** The draft eliminated the prearranged flight plan

128 Solf, Thar They May Live, 18 US. Army Aviation Dicest 4, § (1972).

180 R, Tuckes, fupra note 51, at 13008,

131 See Kalshov: and D of I Hiomani-
tarian Law Applxmble in Armed Conflicts: The Conference of Government Experts
(2nd Session), 3 May-2 June 1972, 3 NetseaLanps Y B, INTL Law 18, 25 (1972).

132 Solf, supra note 129, ar §

183 Evrard, La Protection Juridique Des Transports Aériens Sanitaives En Temps
De Guerre, ANNates b Droir INTERNATIONAL MépicaL 11, 21 (No, 12, Oct. 1965),

184 GG, SCHWARZENBERGER, sp74 note 76, at 155,

135 Some authors are of the view that the protection afforded to medical per-
sonnel on the whole has retrogressed in the 1949 Conventions. See, e.g, Del
Trono, Decadenza E. R D'Un Mito: La N Della Medicina In
Tempo Di Guerra, 7 IL Dirirto SaNirario MobeERNo 431, 434 (1959).

On the inadequacy of the Geneva Conventions of 1949 to provide effective legal
protection for medical aircraft, see generally La Prorection De L'Aviarion Samitaire
En Temps De Confiit, ANNaLes pe Droir INTEanaioNaLe $3 (No, 21, April 1971),
Le Starut International De L'Aéronef Miliaire Sanitaire Et La Nécessité De Sa
Réforme, Ax~aLzs bE Drorr INTERNATIONALE MépicaL 81 (No. 19, Dec. 1969).

186 La Pradelle, supra note 126, at 261; Solf, supra note 129, at 5. The provisions
of the Monaco draft are reproduced in INTErNaTIONAL Comaurree Or Tue Rep
Cross, CoNFERENGE OF GoVERNMENT Exprars ON THE REAFFIRMATION AND DEVELOP-
MENT OF INTERVATIONAL HUMANITARIAN Law AppLicasLe IN ArmEp CoNFLICT, 24
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provision of the 1949 Conventions, except for battle areas and enemy -
occupied territory, " The draft also proposed that medical aireraft
be equipped “with a continuous system of either light signals or of in-
stantaneous electrical and radio identification, whichever is appro-
priate to operating conditions or with both,” %

The Monaco draft evinces the fact that since 1949, there have
been significant rechnological developments, First, the helicoprer
makes prompt evacuation from the bartlefield possible, thus en-
hancing the possibility of survival for the wounded and sick.!** Sec-
ond, developments in communication and electronics makes it pos-
sible to devise effective identification systems™*—the key reason why
prearranged flight patterns were deemed necessary to begin with,
Consequently, 1t was envisioned that new visual means of identifica-
tion, including flashing blue lights, radio and radar could be used to
provide better means of idenufication, ™!

The LC.R.C., upon the recommendation of the 20th International
Conference of the Red Cross, held in Vienna, in 1965, and the 21st
International Conference of the Red Cross of 1969, held in Istanbul,
decided to conven¢ a Conference of Government Experts to con-
sider the development of the existing humanitarian law applicable to
armed conflicts.!2 The LC.R.C. had also received encouragement
from the United Nations to study the steps which could be taken to
better implement the existing law of armed conflict.!

From May 24 to June 11, 1971, a conference of government ex-
perts met in Geneva. Switzerland, upon the invitation of the L.C.R.C
At this session, the 1.CR.C. submitted to the experts various studies
on medical aircraft and the Monaco draft. although no concrere
proposals were formally under consideration. The official report of

May-12 June. 1971, 7 ProTEcTioy OF Tiiz \WoUNDED Axb SIcK 659 (16713, see also
Commission Médico-Juridique De Monaco, Txizaxamional. Review OF The Rep
Cross 317 (June 1974)

197 Monaco draft, art. 1, 5. This requirement for permission if fiying over
enemy held territory could be eliminated by agreement berween the belligerents
(are. 5).

188 Monaco draft, art. 4

189 Solf, supra note 129, at 5.

140 /o,

151 Evrard, supra note 133, 2t 26, 29, 30,

142 INTERNATIONAL COMMITIEE OF THE Rep Caoss, DRaFT ApbiTioNaL ProtocoLs
10 THE GENEvA CONVENTIONS OF AUGUST 12, 1949, at 1 {June 1973).

148 14, See alco Respecs for Human Rights in Armed Conflict, G.A. Res, 2852,
26 UN, GAOR. UN. Doc. A/Res/2852 (1972); Report of the Secretary General,
Respect For Human Rights in Armed Conflict, U.N. Docs, A/7720 (1969).
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the 1971 session indicartes that the experts were faced with the fact
that the 1949 Convention had the effect of “keeping the medical air-
crafe permanently grounded”;*#* that the 1949 Conventions spoke
only of the transport of the wounded and sick and medical personnel
and equipment, not of civilian wounded and sick and civilian medi-
cal personnel;™** that the 1949 texts did not clearly confer protection
on all aircraft that was used for humanitarian purposes, such as those
owned by the World Health Organization or the LCR.C.;*¢ and
that technical changes since 1949 could provide better means for
identifying medical aircraft.” The government experts considered
the possible use of flashing blue lights, radar and specific radio fre-
quencies as means of identifying medical aircraft while on medical
missions. Because of the technicality of the proposals, further discus-
sions were postponed until the next session of government experts.'*®

A second session of the Conference of Government Experts was
held from May 3 to June 3, 1972 Seventy-seven governments
were represented at the second session, while thirty-nine govern-
ments were represented at the first session*® The LC.R.C. sub-
mitted two draft prorocols to the second session of government ex-
perts, one on international armed conflict and one on noninterna-
tional armed conflict. These protocols were to supplement the four
Geneva Conventions of 1949.

A technical subcommission was established to consider the mark-
ing and identification of medical transports, including medical air-

144 INTERNATIONAL COMMITTEE OF THE REp CRoss, CONFERENCE OF GOVERNMENT
ExpERTs ON THE REAPFIRMaTION AND DEVELOPMENT oF INTERNATIONAL Hums:
TARIAN Law Appuicapre 1x ARMED CoNFLICTS, GENEVA, 24 May-12 June 1971,
ProteCTION OF THE WoUNDED AND SIck, at 39 (1971),

145 14, at 42

146 14, at 43.

147 74,

148 INTERNATIONAL ComMITTEE OF THE RED Cross, CONFERENGE OF GOVERNMENT
ExpErTs 0N THE REAFFIRMATION AND DEVELOPMENT OF INTERNATIONAL Humani-
TARIAN Law Aepricasie 15 Armep Coxrrict [First Session, 24 May-12 Juse 1971],
1 RepoxT 0N THE WoRK OF THE CONFERENCE, para, 89-92, at 28 (August 1971),

149 The work of the conference is documented in INTERNATIONAL COMMITTEE
or THE Rep Cross, CoNreRENCE OF GOVERNMENT EXPERTS ON THE REAFFIRMATION
AND DEVELOPMENT OF INTERNATIONAL HUMANITARIAN Law APPLICABLE IN ARMED
CoxFLicT, Seconp SessioN, 3 Mav-3 JUNE 1972, 1 RePoRT oN THE WORK OF THE
CoxrereNce (July 1972) [hereinafrer cited as REPORT ON THE WORK oF THE CoN-
FERENCE!.

150 See generally INTERNATIONAL CoMMITTEE oF THE Rep CRoss, DRaFT Ap-
pimioxaL Protocors To THE GENEva CONVENTIONS oF AUGUST 12, 1949, 1-2 (June
1973).
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craft.’ This group, which mer in Geneva from May 3 o May 10.
1972, submitred a report to the government experts who comprised
Commission I of the Conference, those individuals charged with the
problems of wounded, sick and shipwrecked persons.’* The report,
which served as the basis for discussion in Commission I, recom-
mended thar flashing blue lights, radio voice communications based
on specified or agreed-upon frequencies and a Secondary Surveil-
lance Radar (SSR) transponder code system be used to identify
medical aircraft.®® Visual identifications—the distinctive emblems -
would still be required, but the more sophlsucared means would be
optional. This is because the other equipmen is expensive, and if
they were made mandatory, the conversion of regular aircraft into
medical aircraft for temporary missions would be more difficult

The technical subcommission recommended that one of the dis-
tinctive emblems of the protocol be conspicuously displayed so that
it is visible in all directions.”™ The emblem should be red on a white
field. A distinctive ighr signal was another recommended visual
51gnnl This light signal would be a flashing blue light with a flash
frequency of berween 40 and 100 flashes per minute,™ and the lamps
producing the flashes should be located so that the light would be
visible in as many directions as possible.

As for the nonvisual methods of identification, the technical sub-
commission recommended a radio message, prefixed by the word
“Medical,” that would transmit a specific message at an agreed-upon
or specified frequency.'” The message would conrtain at least the
following information: (1) the word “Medical” [followed by the

152 Ten sutes and four specialized izations were represented in the sub-
commission. The composition of the group is listed in annex 1lla, ReporT oF Tt
Wonk oF THE CONFERENCE, sipri niote 149, at 3556,

152 See Tle Report of the Techmical Sub-Conmission on Marking and Identifi-
cation of Medical Transports, in Report oF TnE WokK OF THE CONFERENGE, Supra
note 149, at §4-§5,

152 For more information on the technical aspects, see generally INTERNATIONAL
CosMiTtee oF TrE Rep Cross, CONFERENCE oF GOVERNMENT LXPERTS ON THE
REAFFIRMATION AND DEVELOPMENT OF INTERNATIONAL HUMANITARIAN Law Ap-
PLICABLE IN ARMED CovrLicTs, TECENICAL MesoraxouM oN Mepicar MarxinGs
axp IpenTiFIcaToN (April 19725,

15¢ Drafr Annex Il 10 the Addirional Protocol to the Four Geneva Conventions
of Augus 12, 1949, Reconmmended International Standsrds, Pravtices and Procedures
for the ldentificarion and Signalling of Medical Aircraft, in Rerort o TrE WoRK oF
THE CONFERENCE, supra note 145, art. 2,11, at §3,

158 /d., arc. 2.1.2,

15614, arts. 2.2, 2.2.1.1, and 2.2.1.2

%
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aircraft identification]; (2) the number and type of aircraft; (3) the
route; (4) altitude; (5) tmings. An SSR system, as specxﬁed by
Annex 10 of the International Civil Aviation Orgamzanon
(I.C.A.0.) could be used, according to the technical subcommission,
and the designation of a specified code could be achieved in con-
junction with LC.A.Q.**" The technical subcommission also recom-
mended that a system of periodic review be established in order to
revise any system set up by the Protocols.

The technical subcommission’s report, a series of draft articles on
medical aircraft prepared by Commission I's drafting commitree, and
proposed draft articles submitted by the 1.C.R.C. were subsequently
discussed by the conference of government experts.’*® Although the
Commission found the technical solutions on the identification of
medical aircraft acceptable, whether the limited protection given to
medical aircraft in the 1949 Conventions should be extended was
more controversial.’*® Some delegations, including the United States,
wanted to eliminate the burdensome requirement that a previous
agreement on flight heights, times, and routes was absolurely neces-
sary in order for medical aircraft to be immune from attack, even
over a belligerent’s own territory.*® For the bartle area, it was
deemed that only tacit agreement between the belligerents should
suffice—no formal prior agreement would be necessary (although
agreements would be necessary for flights over enemy-occupied ter-
ritory).1e!

Some developing countries objected to the provisions on giving
medical aircraft the freedom to opera(e without prior apprmzl 102
They not only reasoned that this would be an infringement on “sov-
ereignty,” but also argued that the “new proposals discriminated
agamst states which did not have modern technical means of air
transport.” ** In the view of some developing countries, “small
stares and liberation movements” which lacked sophisticated means
of transport would be discriminated against** It was also argued

157 1d., are. 2.2

158 The Conference’s discussion is to be found in RePorr of THE WoORK OF THE
CoNFERENCE, supra note 149, para. 1.66-1.110, at 41-52.

159 See Kalshoven, supra note 131, at 25.

160 d, ar 26; Rerort oF THE VW'ORK OF THE CONFERENCE, supra mote 149, para.
187, ar 47,

16114,

162 Reporr OF THE TWoRK OF THE CONFERENCE, S4pra note 149 para. 167, at 2.

163 14,

1684 /4
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that medical aircraft, no matter what purpose they served, would
still be “enemy aircraft” and thus to let them operate in a bartle zone
would create a grave security risk for the underdeveloped coun-
tries.*®

These arguments have been called “astonishing” in light of one of
the “basic principles of international medical law that the wounded
and sick will be evacuated and cared for without any distinetion or
discrimination based on nationality.” *** Indeed, if air ambulances
had total freedom on the battlefield, those belonging to the under-
developed country or the country which does not possess air superi-
ority would receive protection—a protection thar would be nonex-
istent if the technologically superior country were free to legally
shoot them down.'® One author has pointed out that if there is no re-
quirement for prior approval for medical aircraft to operate in the
battle area, some international organizations mlght be more likely
to furnish aid if they could “count on a rule protecting their aircraft
from direct attacks.” **¢

The arguments that the party who had air superiority would use
it unfairly has been aptly criticized by General Evrard:

It is easy to counrer because the party who possesses air superfority has
absolutely no need to resort to air ambulances in order to gather informa-
tion or to proceed to other hostile actions. It is on the part of the bellig-
erent who lacks air superiority that the temptation would be rather greater
to use air ambulances for dual purposes: evacuation of the wounded and
reconnaissance of enemy posicions and installations. Thus. it is above all
the weaker parcy which could become more susceptible to the rempration
of cheating. 188

Evrard went on to point out that because of the other restrictions
on the flight of medical aireraft,

medical helicopters used in the forward field must quickly proceed
to the point for assembling and loading the wounded and transport them
directly, without proceeding ro evolutions related to seazch and recon-
naissance. The liwtle amount of information that the crese could gather

165 74,

185 Evrard, L' Avenir De La Protection Juridique Des Transportes Sanitaires Par
Voie Aerienne En Temps De Conflir Arme, 46 REVUR INTERNATIONSLE DES SERVICES
pE SANTE pEs ARMEES DE TERRe. DE MeR, ET pE L’AIR 391, 397 (1973}

187 /d.; ¢f. REPORT OF THE \WORK OF THE CONFERENCE, supra nore 149, para. 167,
at 43,

165 Kalshoven, swpra note 131, at 26,

169 Evrard, supra note 156, at 397 ‘translation]
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in these operations is so meager that it could certainly be obtained more
casily, more surely, and more completely by the more specific and more
efficient means at the disposal of any well-organized Armed Forces1i0

Some compromise solutions to the various problems posed during
the debates were agreed upon, including the elimination of the re-
quirement that prior approval be given by the adversary for a flight
over one’s own territory. A prior agreement would only be needed
in the battle area or in areas under the control of the adversary, and it
was agreed upon that if the adversary recognizes an aircraft as a
medical one, 1t shall not be the object of atrack.

In February, 1973, a meeting of experts was held in Geneva on
the issue of signalling and identification of medieal transports.'™
This meeting was held in preparation of the Diplomatic Conference
that was being convened by the Swiss Government to discuss the
two draft protocols sponsared by the LCR.C. Experts from eleven
countries and four specialized agencies attended, including repre-
sentatives of the Soviet Union and several East European countries.!™
The experts discussed the proposals on light signals, radio and radar,
corrected drafting errors in the draft proposals and suggested changes
that would remove ambiguities from the LC.R.C. draft articles.*™®

During the first session of the Diplomatic Conference on the Re-
affirmation and Development of International Humanitarian Law
Applicable in Armed Conflict, which was held in Geneva, Switzer-
land between February 20 and March 29, 1974, the proposed articles
on medical aircraft were considered by the Committee on the
‘Wounded and Sick. Although the Conference irself did not adopt
any of the 150 proposed articles, some of the committees did achieve
progress on various technical issues, including the identification and
marking of medical personnel and medical means of transport!™ A
technical subcommittee was established for the Committee on the
‘Wounded and Sick. This subcommittee, which was the only body

270 1d, ar 398,

171 For a discussion of the meeting and its progress, sec Report or 1m5 US.
Drrecaioy 10 THE INTERNaTIONAL CoMMITIEE oF THE REp Cross MEETING OF
EXPERTS ON SIGNALLING AND IDENTIFICATION SYSTEMs For Mepicar TRANSPORTS BY
Laxp AND Ses, GENEVA, SWITZERLAND, 5-9 FERRUARY 1973,

172 The list of delegations is to be found in id., at 14-15,

A2 Id., at 4-5.

174 ReporT oF THE U.S. DErEcaTioN To THE DiproMamic CONFERENCE ON THE
REAFFIRMATION AND DEVELOPMENT OF INTERNATIONAL HUMANITARIAN Law Ap-
PLICABLE IN ARMED CoNFLICT, GENEVA, SWITZERLAND, FESRUARY 20-MaRrcH 29, 1974,
at6, 15 (June 10, 1974)

131



66 MILITARY LAW REVIEW

of the Diplomatic Conference that completed the task assigned to it,
adopted fifteen articles of a technical annex dealing with the identi-
fication and marking of medical transports.*™

The 1974 Conference was highly politicized.'™ and four weeks
were devoted to the problem whether certain national liberation
movements were to be represented.’” Since only two weeks were
spent on the actual articles, the lack of progress on the two draft ad-
ditional protocols to the Geneva Conventions of August 12, 1949, is
not surprising. In February, 1975, the Diplomatic Conference will
reconvene for its second session in Geneva, and the preliminary issue
of who will be represented will have been settled. The various pro-
posals on medical aircraft, which received a relatively favorable re-
ception in 1974, will again be considered by the Conference. Since
the proposals on medical aircraft are now ‘among the least contro-
versial under consideration, although they are the most technical.
there is a considerable possibility that they may be adopred.’™

The Diplomatic ConFerence that is to convene in February, 1975,
will discuss eight articles thar expressly deal with medical aircraft
and seven that deal with medical aireraft identification.

Article 21 of the 1973 LC.R.C. draft defines medical aircrafes'™
and refers to both civilian and military “means of transport.” The

s 14, ar 15,

16 Indeed, the Isracli Delegation walked out of the opening mesting after
President of Mauritania denounced Isracl for alleged aggression and murder in
the occupied Arab territories. N.Y, Times. Feb. 21, 1674, at 9, col. 1,

177 One key issue was whexhu certain national liberation movements or those
deemed to be Aghting “just wars" should be given more favorable treatment than
the belligerents. See Baxter, The Evoiving Laws of Armed Confict, 60 Mi. L. Rev.
99,105 (1973). A provision was adopred by one commiree which would extend
special protection to those fighting against colonial, racist, or imperialist regimes
The provision, if adopred by the Conference, would perhaps reintroduce the just
war concept info the Jaw of war and permi: those fighting the allegedly just war
to give cheir enemies less-favored treatment.

118 See Repor oF THE U.S, DELEGATION, supra note 174, ar 11,

179 drticle 2i—Defimitions

For the purposss of this Part:

(8) '“medical transpott” means the transport by land, sea or &ir of the wounded,

the sick and the shipwrecked and of the medica) personnel and equipmen: protected

by (hs Camentmm 2nd the present Protocol

ns of medical tranaport’” means any means of transport, be it military

or cxvll an, permlnen( or temporary, assigned exclusively to medical transpert, under
the controi of a competent authori of & Party to the confict. Permsnent mesns of
medical transport are those which are assigned for an indeterminate period to medical
transpert. Temporary means of medical transport are those which are sssigned to
one or more medical transport operaticns and shell be considersd ms such threughou:
the said assignment |

{e) “'medical ships and craft’’ means aty mears of medical transport by sez, includ-~

132



MEDICAL AIRCRAFT

original Commission I draft limited the protection to medical aircraft
“whenever used exclusively in the performance of a medical air mis-
sion.” % The “medical air mission” phrase was dropped in the 1973
LC.R.C. draft because it was considered to be too broad.®® How-
ever, the omission of the phrase creates difficulties since it could im-
ply that the aircraft’s mission is the same as that of medical means of
transport on land or sea, i.e., that they may be used for search and
TEsCue missions.

An explicit provision to the contrary has been added to the 1973
LCR.C. draft.**® Four delegations intend to submit an amendment
to Article 21 which would substitute the phrase “medical transporta-
tion” for “medical transport,” This same amendment may also clarify
the provision on temporary medical aircraft, since it would extend
protection to such transports only while devoted to the performance
of the medical mission rather than from the time they are “assigned”
to such mission.”® The official commentary to Article 21 defines the
term “aircraft” as “planes, hehcoFrers seaplanes dirigibles and any
other flying machme present or future.” '8

The first provision that deals strictly with medical aircraft, Article

26, eliminates the requirement for prior notification by a party to

ing hospital ships, lifeboats of all kinds and small medica] service craft, whether
civillan or military !

(d} “medical vehicle” me: any mesns of medical transport by land ;

(e} “‘medical sircraft” meane any means nf medical transport by air,

180 1972 Commission [ draft, Are. 23(2) and 23(d).

181 [nTERNATIONAL CoMMITTEE OF THE RED CRoss, DRAFT ApbiTioNAL ProToCOLS
10 THE GENEvA CONVENTIONS oF AvcusT 12, 1949, CoMmentary 30 (October
1973} [hereinafter cited as 1973 CoMMENTARY],

182 Are, 29, discussed infra.

133 The amendmenc is sponsored by Belgium, Canada, the United Kingdom, and
the United States, The first amendment to Draft Protocol 1 is as follows

Article 31—Definitions

1. Revice paragraphs (a), (b), snd (¢} to read as follaws:

(8) “Medical transportation” means the transportation by land, water, or mir of
the wounded and sick and of medical pumnnd equipment and supplies protected by
the Convention and by the present Protoco

{b) “'Medical transport” iz any means uf transportation, be it military or civilian,
permanent or temporary, assigned exclusively to medical transportation, under the
control of a competent suthority of a Party to the conflict, “Permenert medical
transporta”’ are those which are assigned for an indeterminate period to medical trans.
portation. “‘Temporary medical trensports” are those which ars mssigned to one or
‘more medical transportation missions while devoted exclusively to the performance of
such mission ;

{c) “medical ships and craft” mesns any medical transport by ter, including
hospital ships, lifeboats of all kinds and smell medical service craft, whether civilian
or military
2. In paragraphs (d) and (e}, delete the words "any means of.”

1841973 COMMENTARY, sup7a note 181, at 30.
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the adverse belligerent of the route, rime, and height for ﬂlghts over
areas of land or sea controlled by itself or allies,**® “An option to noti-
fy the adversary of such flights s inserted in the article.'® This may
be done in W riting or verbally, by means of radio-communication or
any other means ‘of communication **

A different rule is prescribed by Article 27, which deals with the
‘contact zone,” **¥ As proposed by the [.C.R.C. draft, the local mili-
tary authorities nust agree in order to insure protection for the medi-
cal aircrafts. A proposed amendment to the provision' would in-
sure that if the enemy belligerent recognizes the aircraft as a medi-
cal one, it is pruhlbued from attacking it because no prior consent
was given.'” By using [he phrase “contact zone” in this provision,
as opposed to “battle area,” which was used in the previous drafe,'*!

185 The LCR.C. draft Article 26, entitled “sectors controlled by national and
allied forces™ states that
Subject to Article 27, the medical aircraft of a Party ‘o the conflict may fiy over
areas of ‘and or sea controlled by or by iis allies, without “he prior agresment
of the adverse Party, Hewever, for greater safety,
medieal aircraft may inform the adverse Party o:
186 1.
187 The progosed amendment submitced by Belgium, Canada, the UK., and the
TS, is as follows:
Articis 85.—Gonera] protection of medical airerat,
S.‘wec& t0 and in accordance with the provisions of thls chapter, medical sircraf:
of a Perty to the conflic: she!l be respected and protected.
Article 28 Land aress conirolled by friendly forces, and sea areas not controlled
by the adverae Party.
There iz no reguirement fer prior agreement with the sdverse Party in order ‘o
opevate medical aireraft on and over land areas physically controlled by friendly forces,
o r.ot physically controlled by che adverse Party,
y to the conflict so using its medical aireraft may notify
adverse Party or Parﬁes a3 provided in Artlele 30 of the present Protocel
188 drticle 21—~Contact zome
1. In ary parts of a land or sea conteet zone effectively controlied by national or
allied troops, and in
only antee of protection for med
local military zuthorities of the Parties to the confict. No particular form of such
agreement i¢ prescribed.

a Party to the conflict 50 using its
its allies of such flights

2 In the ebser such an agre & Parties to the confict aha!l respect medical
aircraft as 500m 88 they have been identified.
188 Articie 27—Comnract zone

. Ir and over those parts cf the contact zome phyaically controlled by friendiy
forces and &1 cver those areas (he physical contrel of which is no: clearly eatab-
.ished, proection for medleal air: can be fully effective only by prior agreement
oetween the lvcal milidary n.‘thc.mez of the Parties to the conflict a3 provided in
Acticle 30 of the present Protocoi. In the sbsence of such an agreement, the Parties
to tre conflict shall resvees medical aircraZ: as soon as they have been recognized.
2. “Contact zcne'" means any area on land upon which opposing forces are in direct

onzact with each other.

45 Se¢ Resonr 0% Tor Wouk o 7nr CoNFERENCE, suprd note 149, para. 184,
at 46,

1911972 Commission T draft, Are, 2

+ 1973 LCR.C. draft #1
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it was made clear that the article applied only where opposing forces
are in contact and it eliminated a proposed distinction based on “for-
ward part” and “rear part” of the “battle area,” **

The provision on the areas effectively controlled by the enemy,
LC.R.C. draft Article 28, requires that there be a prior ztgreement with
a competent authority of the adverse power in order for the aircraft
to receive adequate protecuon 8 The 1972 Commission I’s draft
requirement that the “routes, times, heights” be agreed upon is not
incorporated into this new L.CR.C, draft article.'® However, a pro-
posed amendment to Article 28 would explicitly deal with the pos-
sibility of an inadvertent flight over enemy-controlled territory.’®*
According to the official commentary to the LCR.C. draft articles,
in case of an unauthorized flight over this sector, “[t]he military au-
thority must take all requisite security measures (summons to land, in-
spection, etc) before having recourse to any extreme measures.” **
Thus, the discretion to atrack a medical aircrafr that does not meet
all the required conditions, which existed under the 1949 Conven-
tions, has been severely curtailed.

152 1973 COMMENTARY, 54p7a note 181, at 36, The draft additional protocols do
not use the word “territory” to define the rights of the belligerents over certain
areas. Rather, the term “scctor” is used. As the Commentary puts i,

[Blut we are not dealing here with State sovereignty: the factor involved is the

domination over & given area, and thie during srmed conflict may be due exclusively

to military supremacy. " i3 not a legml concept like "high ses

and '"territorial waters’' merely an ares of land or of water.

It may even be an sres comprising both land and water. Its alze may very. The

question of air space sector is not dealt with in this chapter, as the wounded, the

siek and the shipwrecked cannot be elsewhere than on land or sea.
1973 Commentary, supra note 181, at 35,
192 Article 28.~Sectors controlled by enemy forces
The medical lircrlh of 8 Party to the conRict shall continue to benefit from pro-
tection while r land or sea areas effectively controlled by an opposing Party

or its allies yruwlded ;hat it has previously chtained agreement to such fights from

the competent authority of the adverse Party concerned.

Cf. Report ox THE WORK OF THE CONFERENGE, supra note 149, para. L87-189, at 47

184 However, Article 30 does require that such factors be agreed upon.

195 Arricle 28, Areas controlled by enemy forces

The medical aircraft of a Party to the conflict shall continue to benefit from pro-
tection while flying over land or sea mrems phyaically controlled by an adverse Party
provided that prior agreement to such flights has been cbtained from the competent
suthority of the adverse Party concerned. Should a medical aircraft, in the absence

of an sgreement, iy over such aress thiough inadvertence or by force of urgent

necessity, it shall make every effort to give notice of the flight and to identlfy itself.

The adverse Party shall, so far as pogsible, respect such medlcal aireraft. It shall take

the security measures referred to in Article 81 before having recourse to extreme

messur
(Submitted by Belgium, Canada, the UK. and the US.).
196 1973 COMMENTARY, supra note 181, at 37,
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Article 29 prohibits the use of medical aircraft to search over land
or sea for the wounded and sick.**” This provision applies in the
contact zone and in areas effectively controlled by the opposing
belligerent. Security considerations prompted this provision, since
a search would consist of an exploratory flight over an area at a low
altitude and the opportunity to gain intelligence was considered too
great.’® The provision prohibits the carrying of ‘“photographic
equipment,” and the official commentary says that “any other in-
telligence equipment” is prohibited*®® A proposed amendment to
the draft LCR.C. article would clarify these restrictions on medical
aircrafe.?”

A provision on how a medical aircraft may receive clearance from
the adverse party, when so required, has been inserted.*”* The
vision provides certain elements upon which the adverse beiligerents

can agree®® A proposed amendment would recognize the adverse

197 Articie 29~ Restrictions
‘When carrying out the flights referred to in Articles 27 and 23, medical aireraft
may not, unless previcusly so agreed with the sdverse Party or it allies, be used ‘o
explore s of lard end ses in order to search for the wounded and the sick,
Furthermore, they may carry re photographic equipmen:.,
195 1973 CoMMENTARY, suprd note 181, at 37-38; ¢f. REPORT oF THE WORK OF
e CONFERENCE, Jupra note 149, para, 174, at 4.
1091973 COMMENTARY, §up77 note 181, at 38,
200 This amendment is to be submitted by the Belgium, Camadian, UK., and
USS. delegations:
Article 29.—Restrictions
1. The Parties te a confict are prohibited from vsing their medical aireraf: te ac-
quire any milit sdventage over another Party to the conflic:. The presence of
medical aircraft shall not oe used to render military objectives immune frem atiack.
2. Medical aircrats shall n be used for the collection or transmission of in-
'ell\geme daa end shall not carry any equipment intended for such purposes. They are
ed from carrving any persons cr catgo rot encompassed within the definition
nf med\ca] sransporatior. contained in Article 21ta} of the present Protocel. The
carrying on board of the personal effects of the occupants cr of apparatus intended
solely Z2acilitate navigation, cummunication, or identificatior. shall not be coneidered
25 prokibited.
1 aircraft shali not carry any armament other than amell arms and am-
munition belonging w0 the wounded and sick persons on board and nct vet handed

to enable the medical personnel on board to defend themseives and the wourded and
sick persons in their care,

4. While carrving ou: flights referred to in Articles 27 and 28 of the present
Frotocol, medical aircraft shall not, except by pricr agreement with the adverse
Party, be used to gearch for the wounded and sick
201 Arricle 30—Agreements and notifications

’Ihe agreements and notifications provided for in Arucle! 28, 27, =d 2§ shall
yeciflc menticr of the number of medical ail heir dight altitude and the

meum of identifi; that they will be using.

202 REPORT ON THE VWORK OF THE CONFERENCE, supra note 149, para. 1.88, at 47
According to the 1973 Conference the article only enumerates some points oz
which agreement may focus. but the list is not exhaustive.
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party’s right to grant clearance on an alternative roure.?*® It also
requires the adverse party to the conflict to inform its troops on the
means of identifying the aircraft of the adverse party.

LCR.C. draft Article 31 deals with the landing and inspection of
medieal aircraft.® Medical aircraft have an obligation to obey sum-
mons to land and may be inspected to insure that they meer the re-
quirements of a medical aircrafr, A proposed amendment would
clarify what shall occur if the inspection reveals that the aircraft is
being used in conformity with the Protocol and what shall happen if
it is not,*” According to the official commentary on this article, the

203 Article 30.—Agreements and notifications

1. Notifications or requests under Articles 26bis, 27, 28, 29, and 82 of the present
Protocol ehall make specific mention of the number of medical aircraft, their fight
plans, and means of identification proposed and shall be deemed to constitute an
undertaking to comply with Article 29 of the present Protocol. The motifid Party
shall acknowledge the receipt of the information; and it may make clearznce under
Articles 27, 25, 20, and 32 conditional upon reasonable alternative numbers, flight

plans, or means of identification, and upan the prohibition or restriction of non-medical
Bights In the sres concerned It the Earty smplosing the medicel sttt wishes
the requested flight to be protected, it shall comply with such requirements,

2. The Parties wo the conflict shall take necessery messures 5o that the substance
of any such agreements and notifications ie disseminated to the troops concerned and
shall inetruer such troope concerning the means of identification that will be vsed by
medical aireratt of the adverse Party, [Submitted by Belgium, Canade, U.K. snd the
T8l

204 drricle 31—Landing

L. Medical saircraft fiying over land and water under the control of an adverse
Party, may be ordered to land, or mlight on water, a8 appropriate, in order to permit
inspection and verification of the character of the alreraft. Medical aireraft shall
obey every such arder,

2. In the event of an elighting, on land or water, ordered, forced or resulting fram
fortuitous circumstances, an aircraft mey be subject to inspection to determine whether
it {a a medical aireraft within the mesning of Article 21. If inspection discloses
that it ls not a medical aireraft within the meaning of the peid article, if it is in
violation of the conditlans preseribed in A-ticle 24 or if it hes flown without prier
sgreement, it may be 1eized; the medical personnel and the passengers shall be
treated in conformity with the Conventions and this Protocol. Such seized aircraft
Bs are designed to serve as permanent medical sireraft may be used thereafter omly
&g medical aircraft.

8, If the inspection discloses that the aircraib is a medical alreraft within the
meaning of Article 21(e), the aircraft and its occupants shall be authorized to continue
their fAight.

4, Inspection ghall he conducted expeditiously in order not unduly to delay any
medleal treatment,

20 Arricle 31-Landing and inspection

1. Medical alreraft flylng over land or water under the phyaical contro] of an
adverse Party, or over those srems the physical contrel of which fs not clearly eatabe
lished, may be ordered to land, or to alight on water, as appropriate, o permit in-
spection in sccordance with the following paragraphs of this Article. Medical aireraft
shall cbey such an order,

2, If such an sircraft lands or alights on water, whether ordered or otherwise, it
may be subjected to inepection solely to determine the matters referred to in para-
graphs 2 and 4 of this Article. Any such inspection shall be commenced without
delay and shall be conducted expeditiously, If the inspecting party requires the
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purpose of this provision is to extend to civilian medical aircraft the
protection of the provisions embodied in the 1949 Conventions on
landing in an area controlled by the enemy.® Secondly, this pro-
vision eliminates the different treatment accorded to medical aircraft
(in the 1949 Conventions) in cases of forced landing as opposed to
a landing in response to a summons to land.*** If material is seized
because of a violation of conditions prescribed for medical aircraft,
the material is to be used in accordance with Articles 33 and 34 of the
1949 Geneva Convention on the Wounded and Sick on Land.**®
The final provision on medical aircraft deals with “states not
parties to the conflict,” 2* a phrase used instead of “neutrals” be-

wounded and sick to be removed from the ulrc'ltt to facilitate the inspection, It shall
ensure that the condition of such wounded ai is not preiudteed by such removal.
51Tt such inspecsion discloven that the aireratt
(2) i3 & medical alreraft within the meaning of Article 21(e) of the present
Protocol ; and
(5 s not in v\a]lnon of the conditions prescribed in Article 20 of the present
tecal;

(e) hu ot flomn withast or In breach of x prive sgresment where such sgree:

ment iz requized, or hes complied with the obligation laid down in Article
of the present Protocol, the aircraft and its oceupants shall be author-
fzed to continue the Right withost delay.

It such inspecticn discloses that the sircraft

(a) is not a medica! sireraft within the meaning of Article 23 (e} of the present
Protocol ; or

(b} is in violstion of the conditions prescribed in Arsicle 23 of the present
Protocol ;

(e} has flown without or in breach of a prior agresment Where such agree-
ment Is required; or if it hes flown without notification where notifeation
is required,

the sircraft may be seized. Each of the occupants ehall be trested in conformity

with the provisions of the Conventions and of the present Protocol Such seized

aircraft as are designated to serve as permanent medical airoraft may be used
thereafter on'y &s medlcal aireraie,

2061973 CoMMENTARY, supra note 181, at 38,

207 I4.

208 1973 COMMENTARY, Sp7a note 181, at 39,

209 4rricle 32—Srates not parties to the conflict

1. Except by pricr agreement, medical aircrait shall not Ay over or land on the
territory of & State nct party to the confiict. However, with such an agreement they
shall be respected throughous their fight and also for the duration of any calls in the
serritory, Nevertheless they shall obey any summons t0 land or to alight on water a3
appropriate

2. Should a medical sireraft, in the sheence of an agreement, be forced because

of urgent necessity to Py over or aiight on land or water in the territory of 8 State

et party to the confict, the medical aircraft chall make every effort to give notice
of the fiight and to identify itaeif. The State not Dariy to the conflles shall, so far
as possible, respect such aircra:

5. In the event of alighting on land cr on water, in the territary of & State not

Pary to the conflict, whether forced or in compliance with a summons, the aircraft,

with its occupants, may resume iis flight after examination, if any,

4. The wounded snd sick disembarked from a medical aircraft with the comsent
of the iocal authorities on the territary of @ State not party to the conflict ehall, une
less agreed otherwize between that State and the Parties o the conflict, be detained by
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cause it is considered to be broader.® This provision extends to
civilian medical aircraft the protection afforded in the 1949 Con-
ventions to medical aircraft under the control of a military force.?
Although the requirement remains for prior notification of the flight,
the LC.R.C. draft article and the proposed emendment®? to it require
that the aircraft be respected as far as possible. The provision ap-
plies both in cases of landings by virtue of prior agreement or be-
cause of necessity.??

An annex has been added to the Protocols on the identification of
medical personnel and means of transport.2'* The Annex contains
the requirement that one of the distinctive emblems of the Conven-
tions s to be displayed on the aircraft. The annex also contains sev-
eral articles based on the recommendations of the technical subcom-
mission of the 1972 Conference of Government Experts. The signals
used are designed to not infringe international rules and standards of

that State where 6o required by internationsl Iaw, in such a manner that they caunot
sgain take part in the hostilities. The cost of hospital treatment and internment
shall be borne by the Power 1o which those persons belong.

B. The States not parties to the conflict shall apply any conditions
on the passage of landing or medical aireraft on thelr tertitory equal
to the confliet,

2101973 CoMMENTARY, s5pra note 181, at 40,

211 1973 COMMENTARY, supra note 181, ar 39,

212 Submitted by Belgium, Canada, the UK. and the U.8.

Article 32, Neutral or other States not parties to the conflict

1. Except by prior sgreement, medical mircraft ehall mot fly over or land on the
territory of a State not party to the conflict, However, with such an sgreement they
shall be respected throughout thelr fight and also for the durstion of any ealls in
the territory. Neverthelese they shall obey any summons to land or to slight
water, as appropriate.

2. Showld s medical aircraft, in the sbaence of an agreement, fiy over ar alight,
through inadvertence or by force of urgent necessity, on land or water in the terri-
fory of a meutral or other State not party to the conflict, it shall make every efort
to give notice of the flight and to ldentify itself. The neutral or other State nct party
to the confllet shall, 8o far &3 possible, respect such aircratt. It shall take the security
measuzes referred to in Article 81 befors having recourse to extreme measures,

3. If such an aircralt lands, or alights on water, in the verritory of a meutral or
other State not party 1o the conflict, whether forced or In complance with a sum-
mone, the sircraft, with its occupants may resume (s flght sfter inepection, if any.
Should the inspection require the wounded and sick to be removed from the aircraft
in order to facilitate the inspestion, the inspecting purty shall ensure that the condi-
tion of those persons is not prejudiced by such remov
213 This provision was deemed necessary because the 1949 Conventions did not

expressly deal with the problem of forced landings in neutral territory. See Reporr
oF THE WORK OF THE CONFRRENCE, supra note 149, para, 1,102, at 51.

214 Annex on Regulati Concerning The 1d ion And Marking Of
Medical Personnel, Units And Means Of Transporr, And Civil Defense Per-
sonnel, Equipment And Means OFf Transpori, in INTERxATIONAL ComMiTTEE OF
Tuz Rep Cross, Drart AporrionaL Prorocors To Tee Gexeva CoxventioNs OF
AvGUST 12, 1949, at 28,

nd restrictions
y to all Pastle
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land, sea, or air slgnallmg, and the approval of various organizations,
including .C.A.0.. is deemed necessary for the provisions to be final-
ized®* Provisions on light signals, 0 radio signals,*'” secondary
surveillance radar®® and other means of communication®® have
been recommended by the LC.R.C.

2151973 CoMMENTARY, supra note 181, at 118,

216 Asmex Article §~Light Signals

1. The light signal shall consist of & blue light Rashing at a frequency of between
40 &nd 100 fashes & minute,

2. Medical aircraft and vehicles may be equipped by the Parties to the confllet with
signals consisting of one or more blue lights flashing es mentioned in paragraph 1,
and placed in such & Way as t be visible in a3 meny directions as possible,

217 Two provisions have been introduced on radio signals. Annex Article 9
provides details on unilateral radio signals, while annex Article 10 deals with bilateral
radio signals. The texts of the provisions are as follows,

Article s—Unilateral radio signal

L. The unilateral radio signal consists of a radiotelephonic or radiotelegraphie mess-
age preveded by the call sign "MEDICAL” emitted three times and foliowsd by the oall
sign of the medical means of tranport. This message i3 transmited in English at
frequent intervals on sn agreed or specified frequency. The use of the call sign “MEDI-
GAL" shall be restricted exclusively to the medical services.

2. The radio message shall convey the following data:

(a) “MEDICAL" followed by the call algn of the means of transport;

(b) pasition of the means of trensport;

(c) number and type of medical means of transport;

(2] itinerery;

(s] timetable;

(f) any other information, such as fllght sltitudes, radio frequencies, languages,
secondsry radar modes and codes,

8. S0 as to facilitate the i of referred to in
and 2 of the present article, the High Contracting Parties shall designste and nubluh
the national requencies to be used by them The!e srequencits shall be notified by the
High C. ting Parties to the Union for listing
in the Master International Frequency Register lnd for inclusion in Service Documents

4. The use of other frequencies shall be the subject of apectal agreementa entered
ino between the Parties to the conflict which, ms a genersl rule, shall inform the
International Telecommanication Union,

Articie 10,—Bilateral radio signal

1. The bilateral radio eignel consists of mn exchange of radio meseages, in the
language and on the frequency provided for in Avticle 9. It is initlated by the tre
mission of a untlateral radio sign

The beatarul rndxc ignal permits the communication and, if necessary, the
d(scuumn of ¢ sures that should be taken to reinforce the protection of medical
porsonnel unita and means of ranaport,

218 Aricle 11.~Secondary surveillance radar system signal

1. Mdencification by the secondazy surveillance radar systam, cgnsista ot an
exchange of electro-magnetic impulses, may be used to identlfy and id follow the
course of medical aircratt.

2. For that purpose, the secondery surveillance rader system as specified in Annex
10 to the Chicago Canvention on Internetional Civil Aviation of 7 December 1944

3

may be used
8 The exchange of impulses shall be mldg tn mode A/3, wsing Lhz radar code or
codes assigned by the tvil Aviation O

for
of medical airerart in seserdance with the International ttendards, yﬂcllcaa and pro-
cedures recommended by the Organization. The Parties to the conflict may agres to use
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IV, CONCLUSION

Because of the considerable effectiveness of aircraft to evacuate
the wounded and sick, the current initiatives on medical aircraft may
serve to develop the humanitarian role of the laws of war. The his-
tory of medical aircraft indicates that nations have been skeptical
about such aircraft, but the current initiatives have considerable
safeguards builc in them. Given the new methods of identification
for medical aircraft, the old arguments why medical aircraft should
only have a limited protection against atrack are negated. As a result,
there is reasonable possibility that the juridical status of medical air-
craft, first recognized in 1929 and later restricted in 1949, may be
developed by the 1975 Diplomatic Conference.

other modes and codes. They zhall inform the International Civil Aviation Organiza-

tion of the sgresments,

4. The High Contracting Partles may establish the use of a similar system for
other means of madical tranapors,

219 The express provision on other means of communicarion, annex Article 12,
provides that “[wihen the use of the bilateral radio signal is not possible, the signals
a5 provided for in the International Code of Signals by the lnter-Governmental
Maritime Consultative Organization and in Annsx 12 1o the Chicago Convention
on Lnternational Civil Aviation of 7 December 1944 shall be used.” Under annex
Article 7 “[t]he distinctive signals referred to in the present chapter shall be used
exclusively by medical unirs and means of transport; their use is optional” The
final provision on medical aircraft deals with the use of international codes.

Article 13.—Use of international codes. The medical units and meena of transport

of the Parties to the confiict may use the International Cade of Signals radic codes

and the International Telecommunication Union's Q code for thelr communications

by rediotelegraphy or radiotelephony. The use of such codes shall be in accordance

with international standards, practices and procedures laid down by the Internationel

Unien, the Civil Aviation Qrganization snd the Inter.
Maritime i
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COMMENTS

DUE PROCESS: CONSUMER-SOLDIER VERSUS
CREDITOR IN THE PREJUDGMENT ARENA*

CAPTAIN JAMES GLEASON**
I INTRODUCTION

Soldiers comprise what is perhaps the largest single group of con-
sumers in the United States today. Fundamental to the morale of the
soldier is his ability to purchase, possess, own, and enjoy consumer
goods. Also fundamental to the soldier’s morale is the availability of
leaal assistance when he is confronted with legal problems mvolung
hlS property.

One situation that significantly threatens the soldier’s continued
enjoyment of his consumer goods is the disputed default, The busi-
ness creditor alleges that the consumer-soldier is in default of his legal
obligations, and mitiates action designed to culminate in a final judg-
ment. Numerous legal devices—prejudgment alternatives—are avail-
able for the creditor to employ in order to protect his interest vis-a-
vis the consumer. Among these alternatives that may be used are
attachment, self-help repossession, replevin (judicial repossession),
liens and garnishment.

Traditionally, slight consideration has been given to the impact
that the use of these devices has upon the consumer, In realiry, prop-
erty essential to the very survival of a consumer may be taken or
made useless for a significant length of time before the legal rights
of the consumer and the creditor are finally adjudicated. Further,
both the consumer who is in default of his legal obligations and the
consumer who is not in default may be subjected to the same depriva-
tions, Several facts suggest that the impact of application of prejudg-
ment alrernatives in a dispure involving a soldier may be more severe
than similar application to a civilian consumer. Typically, the soldier

" This article was adapted from a thesis presented to The Judge Advocate
General's School, US Army, Charlotesville, Virginia, while the author was 2
member of the Twenty-Second Advanced Course, The opinions and conclusions
presented herein are those of the suthor and do not necessarily represent the views
of The Judge Advocate General's School or any other governmental agency.

**JAGC, US Army, Litigation Division, Office of The Judge Advocate Gen-
eral, BS. 1966, United States Military Academy, J.D. 1973, Universicy of Marvland,
Member of the Bars of Maryland, US Court of Military Appeals and the US,
Supreme Coure,
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is no more than a transient temporarily residing in a jurisdiction. He
has neither family nor business contacts in the area.

The inherent conflict between the enormous power vested in the
business creditor and the potential impact of using this power upon
the consumer has been the catalyst for numerous challenges to pre-
judgment alternatives in recent years, The result has been a “due
process awakening” favorable to the consumer. The purpose of this
arricle is two-fold: (1) to ascertain the evolving state of prejudg-
ment law by analyzing traditional alternatives in light of the recent
due process revolution, and (2) to determine the adequacy of the
legal assistance available to the consumer-soldier in a disputed default
by analyzing the program in the context of evolving prejudgment
law.

The importance of prejudgment alternatives to the ereditor and to
the consumer can best be understood by a realization of where they
fit into the legal process. Section II of this article will be devoted to
this subject.

The significance of the recent challenges to prejudgment law can
be grasped when placed side-by-side with a derailed analysis of the
traditional law. A separate section, Section 111, will treat the tradi-
tional prejudgment devices using hypotherical cases involving con-
sumer-soldiers. The juxtaposition of recent challenges and traditional
law will be completed in Section IV, The hypothetical cases not
only illustrate facets of the traditional law, but also provide a basis
for testing the adequacy of the military legal assistance available to
the consumer-soldier in disputed defaults. The concluding section
will examine the question of adequacy. Ideally, the traditional law,
the recent challenges. and the adequacy of milirary legal assistance
would receive unified treatment. However, the complexity of issues
and the requirement for detail necessitate separation of the marerial
into a trilogy of sections

Prejudgment law is basically state law, Obviously, it varies, some-
times substantially, from jurisdiction to jurisdiction. It is, therefore,
useful to selecr the law of one jurisdiction as a basis or foundation
for analysis. The author has chosen Maryland for this purpose.

II. COLLECTION OF CLAIMS IN DEFAULT CASES

There are a myriad of legal alternatives available to the business
crediror for the collection of his claims in consumer default cases.
Prior to considering the remedies that are available, two threshold
questions must be addressed. First, is the credit transaction one in
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which the parties created a security interest in the goods?* For ina
“secured transaction,” the business creditor is the beneficiary of spe-
cific remedies in addition to those traditionally available in consumer
default cases. Second, what action, inaction or behavior by the con-
sumer constitutes a default in a particular instance? The answer to
this second question is vitally important, especially in a “secured
transaction.”  Consumer defaule is a requisite for application of the
additional remedies afforded by the Uniform Commercial Code.?
The Code, however, does not define “default.” ¢ It does provide that
a security agreement is effective according to irs terms between the
parties.* At first glance, the absence of definition, coupled with the
proviso that the parties may agree to their own terms, seems to offer
desired flexibility in bargaining. Of course, it also assumes relatively
equal bargaining power m both parties, a questionable assumption in
the modern consumer-business creditor marketplace. The predice-
able outcome of this arrangement is that business creditors have great
latitude in defining default in their form security agreements. Con-
sequently, only in an extremely rare transaction will “nonpayment”
of the debr be the single event constituting consumer default.® Broad-
ly stated, the legal alternatives available to the business creditor are
negotiation, proceeding to judgment, and self-help repossession.

A. NEGOTIATION

In any transaction, secured or unsecured, the business creditor may
attempt negotiation as an initial effort to realize a debr owed to him.®
For a variety of reasons—expense, time, community relations—it
would be unrealistic to conclude that a business creditor will invari-
ably resort to litigation to effect debt repayment. In numerous cases,
negotiation with the individual consumers will prove to be success-
ful. The business creditor may alter the payment schedule in return
for a commitment by the consumer to voluntarily make the new
payments. Thus, it may be advantageous to negotiate with a con-
sumer who is financially overextended, If the negotiation involves

1 Mo. Axx. Copt art. 95B,

2 Mp. ANN, CoDE art, 9B, §

a1d.

4 Mp. Ax, CopE art. 95B, § 9-201 (1964),

3 Crandall, The Wisconsin Consumer Act: Wisconsin Conswmer Credit Laws
Before and After, 1974 Wis. L. Rev. 334, 358,

SR, Seeivkr, TEACHING MATERIALS IN ConsUMER TRANSACTIONS 386 (1969)

1-207 (1964).
9-501 (1964).
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a secured transaction, a sertlement can be achieved by modifving the
basic security agreement to conform with the new terms.

B. PROCEEDING TO JUDGMENT

When negotiation fails or is rejected as a viable alternative, the
business creditor must consider whether or not ta proceed to judg-
ment on his claim, A party involved in an unsecured transaction has
lictle choice in the matrer. His right to collect on his claim must be
established by reducing the claim to 2 judgment or decree.” The
business creditor in an unsecured transaction, unlike his counterpart
in a secured transaction, is unable to resort to self-help repossession.®
Forced to resort to litigation, the law provides him with a substantial
arsenal of prejudgment alternatives intended to protect his claim.®
These alternatives are presumably an outgrowth of the recognition
tha litigation is time consuming and that property may be dissipated
in the interim between defaulr and judgment. Many of these pre-
judgment alternarives have been, or curreml» are, under judicial ar-
rack w

In most cases, a secured business creditor will not resorr to litiga-
tion when negotiation fails, The Uniform Commercial Code author-
izes him to proceed to judgment, and there are cases where it would
clearly be to his advantage to do so.** For example. 2 business cred-
itor who foresees a future need to reach the assets of a consurner. in
addition to the collateral, may do so only if he obrains a judgment on
his claim. When the collateral has been destroyed, or when it has
substantially declined in value, the business creditor would find it
necessary to reach the consumer’s assets.’? Another reason for a busi-
ness creditor to proceed against the collateral is to avoid litigating
additional questions related to the collateral. By seeking a judgment
on his claim, the crediror must only prove the existence of the debt
and the subsequent contractual default by the consumer co prevail’®

7V, CounTnaan, Cases ano Mateaiars ox Depror axo Creprron 1 (19541

¢ Any transaccion which is nor within the definition of & secured transscrion
as defined by the Usmrory Cossvenciar Cope, Mo, Axx. Cove arc. 5B, s an un-
secured transaction.

¢ Prejudgment alternatives yhich may be available to a creditor arc stach-
ment, garnishment, replevir, self-help repossession and iale under the Ustroant
Costateaciar Cape, as well s the assertion of commen law or starurory liens

9 Prejudgmen aliernatives will be considered in decail in Seetions TIl and TV
supra pp. 148-17

14 Mp, Anw, Copr art. $5B, § 9-501 (1964),

12R, SPEIDEL, sufra note 6. 3¢ 3

18 0d
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C. SELF-HELP REPOSSESSION

The most widely used practice available to the secured business
creditor is taking possession of the collateral after a contractual de-
fault.* The sole precondition that must be satisfied before the bus)
ness creditor avails himself of this remedy is contractual default by
the consumer. This precondition is often easily shown since the de-
fault clauses in the securiry agreement are usually sufficiently broad
to encompass a wide range of action, inaction or other behavior by
the consumer.”® Upon determining that contractual default has oc-
curred, the secured business creditor is authorized by the Uniform
Commercial Code to invoke the nonjudicial remedy referred to as
“self-help” repossession of the collateral. Under this remedy, he is
not required to notify the consumer. He is, however, required to
exercise some vigilance when actually retaking possession of the
property since he must avoid committing a “breach of the peace.” **

Once repossession of the collateral has been effected, there are
several possible ways in which a business creditor may realize the
consumer’s debt, He may choose to retain the collateral as satisfac-
tion for the debt,!” but ‘this would preclude recovery of any de-
ficiency from the consumer.® Written notice of the proposed re-
tention must be given to the consumer, who may object to the re-
tention. An objection by the consumer to retention automatically
forces the business creditor to dispose of the collateral at a foreclosure
sale. If, however, there is no objection by the consumer after notice
has been given, the business creditor may retain the collateral; the

14 Mo, Ax, Cone art. §5B, § 9-503 (1964).

15 See, e.g., Crandall, supra note 5, at 385

DEFAULT. Upon the occurrence of one or more of the following events of default:

Nonperformance. Debtor fails to pay when due any of the obligations, or to perform,

or rectify breach of, any warranty or other undertzking by Debtor in this agreement

or tha obligations ;

Inabillty to Perform. Debtor or surety for any of the obligation dies, ce:

becames insolvent or the subject of bankruptey or insolvency proceeding:

Misrepresentation. Any warranty or repregentation made to induce Secured Party to

extend credit to Debtor, under this Agreement or otherwise, {s false in any material

respect when made: or

Insecurity. Any other event which causes Secured Party, in good faith, to deem itself

insecur

all of the obligations ahall, at the option of Secured Party mnd withaut any notice or

demand, become immediately payable; and Secured Party shall have all nghr.a and

remedies for defsult provided by the Wisconsin Uniform Commuclll Cods

18 Since the Code fails to define the “breach of the peace,” " what is or is not
a “breach of the peace” is 4 matter for state judicial determination. The definition
varies widely from state to state, Mp. Axx. Cobe art, 95B, & 9-503 (1964).

17 Mo, ANN. CopE art, 95B, § 9-505 (1964)

81d.

es to exiat,
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consumer loses any equity he had in the collateral and is nor entitled
to any surplus realized from its subsequen: sale by the creditor.’
The procedure involved in the business creditor’s retention of re-
possessed collateral is analogous to a strict foreclosure in real prop-
erty law. Because of the severe consequences to the consumer, there
are cernain additional limitations imposed on the remedy of reten-
UO“ '

The foreclosure sale is the most common wayv to realize the debt
of a consumer.” The business creditor may dlspose of the collateral
at either a public or a private auction after giving reasonable notice
to the consumer.® The business crediror is not required to hold the
collateral for any length of time to enable the consumer to redeem

A commercially reasonable sale, made in good faith, entitles the
business creditor to a deficiency. the difference between the debr
owed and the resale price, if it exists,” On the other hand. the con-
sumer receives the surplus. the difference between the resale price
and the debt owed, if it exists,**

The secured business creditor is afforded a nonjudicial prejudg-
ment remedy by the Uniform Commercial Code for use against a
defaulting consumer. He also has the option of seeking a judgment
on his claim. YWhen he exercises this latter oprion, his prejudgment
alternatives are identical to those of the unsecured business creditor
who is forced to litigare his claim.

111 TRADITIONAL PREJUDGMENT ALTERNATIVES
IN DISPCTED DEFAULTS

A ATTACHMENT
1. Hypotletical Consumer-Soldier Case
Army Specialist (SP/4) Morris Brown moved to Forr Meade.
Maryland m 1973, VWhile stationed at Fore Ord. California, Brown
had purchased five rooms of furniture and an automobile on credic
Iach credic purchase had an oatstanding balance. Brown's current

1974,

21 Mo, Avy, Cove arr. 658, § 9505 (1) (1964,

2 Mo, Axy, Covr arr, 95B. § 9.5 (1964:. Because it precludes recovery
of a deficiency from the consumer, retention is normally less beneficial 1o a business
credizor than a foreclosure sale. Typically he is anxious to dispose of the repes-
guods and retention only increases the passibilin of financial loss
22 Mo, Axw. Cook art. 95B.% 9564 (1) 11964).

Mp, Axx, Coe arr, 9B, § 9504 23 (1964)
24 Mp, AxN, Cope art, 95B. § 9-504 (2} (1664}
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gross income was $485.00 per month. His recent North Dakota
divoree placed additional financial burdens, alimony and child sup-
port, on him. An amateur musician, Brown found solace in counrry
music and wanted to purchase an expensive guitar “package.” Al-
though he was unable to obtain additional credit, Brown responded
to an advertisement in the Fort Meade newspaper. He felt that he
could swing the payments on the “package” by working part-time
durmg his off-duty hours. J.B. Smith was attempting to sell a quality
guitar “‘package” for 51900.00. Brown inquired as to the avallablhty
of a credit purchase. Smith said he would agree to extend credit for
three vears, but only after a sufficient financial disclosure by Brown.
in dlsclosmg his financial status, Brown stated thar he had no out-
standing debrs, He further stated that his gross monthly income was
$610.00. Smith, on the basis of Brown’s disclosure statements and
assurances, entered into a written contract with Brown for the sale
of the “package.” Paymenr was to be in equal monthly payments
(857.77) for a period of thirty-six months. A default in the monthly
pavments would make the entire balance due and payable immediate-
ly. Brown made payments for four months and then defaulted.

2. Statutory Resrrictions Upon Creditor Use

A legal process whereby ].B. Smith, the crediror, could obtain a
writ of atrachment to seize and hold the property of Specialist Mor-
ris Brown, the debtor, as security for the satisfaction of an anticipated
judgment was unknown to the common law. The historical roots of
the process are in the civil law and the law-merchant.” In the United
Srates, attachment is a statatory procedure,?® and in most jurisdictions
requires strict compliance by the creditor with the statutory pro-
visions.”” Reiterating that the statutory process of atrachment was in
derogation of the common law. the court in United States v. Cou-
mantaros stated that the statute, at least in Maryland, was to be
strictly construed in favor of the debtor against whom atrachment
was invoked.*® Thus, with the exception of the Northeastern states,
attachment is available only to the creditor who can allege, and prove
if necessary, some specific statutory ground for issuance of the writ.

25 /n re Dukes, 276 F.724 (D, Del. 1921),

25 See Randone v. The Appellare Department of Superior Court, 5 Cal, 3d
536,543,488 P.2d 13, 17 {1971).

27 Gill v. Physicians’ and Surgeons' Bldg. 153 Me, 394, 403, 138 A. 674, 683
€1927).

28 165 F, Supp. 65 (D. Md. 1958)
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Statutory grounds generally deal with one of three situations; (1)
where the plaintiff is unable to obrain in personam jurisdiction over
the defendant because he is a nonresident, or is absent from the state,
or is concealing himself;*" (2) where the defendant is abour to con-
ceal or dASpOSe of his property to put it beyond a creditor’s reach or
has already done so;*" or (3) where the nature of the plaintiff’s un-
derlying claim is such as ro entitle it to spec1al treatmene, where “the
debr sued for was fraudulently contracred.”

The statutory descnpnon of the types of underlwng claims for
which an attachment writ is cognizable places another limitation on
the availability of the writ®® In Maryland, attachment is available
based upon the statutory grounds of “nonresident” or “absconding”
debtor if the action is one arising in contract or in tort.” But an at-
tachment based upon “resident defendant returned twice non est.”
“fraud,” and “nonresident heir and devisee,” will issue only if the
action is one founded in a contract for liquidated damages. # Thus,
the contract must itself fix the amount of damages, or furnish a suf-
i certain standard upon which the creditor may base his

Yet a third form of statutory limitation on the availability of the
writ is the provision. or decisional interpretation, relating to the
status of the debt or obligation on the darte the plaintiff seeks attach-
ment, Can attachment issue if the debt has not matured, or if it is
only contingent? Statutory and decisional law vary in this area of
restriction. Maryland allows artachment before maturiry of the claim
only when the attachment is based on an “absconding debtor” or on
“fraud.”

A final staturory restriction placed upon the crediror seeking an
attachment writ is the giving of a bond. The bond is usually condi-
tioned so that the plaintiff will pay all the damages resulting from a
wrongful atrachment and so that it will protect the plaintiff unless
he attaches without probable cause’” In Maryland, the plaintiff in
a contract action for unliquidated damages, or in a tort action in-

26 Mo, Anw. Copeart. 9, §1 1(a}-{c) (1968).
3 Mp, A~x, Cope art. { ) {19683,
31 \Mp. AN, CobE art. 9, § 1 (1968): see V. CoUNTRYMAN, supra note 7, at 10

52V, CounTRYMAN, supra note 7. at 6.
8 3o, R. C1v. P. G 3la.
542, R. Civ. P. G 31b.
8 Dirickson v. Showell, 79 Md. 49,
3 Mo, R. Civ, P. G 4le.
57V, COUNTRYMAN, s note 7, at 10

28 AL 806, B9 (18943,
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volving a nonresident or absconding debror, must file a bond equal
to the amount allegedly due from the defendant debtor. The bond
is conditioned upon the satisfaction of the damages awarded, if any,
to the defendant.®®

3. Creditor Benefits: His Due Process

Despite the statutory restrictions, a creditor, particularly an un-
secured creditor, may find that artachment affords him several crucial
benefits, Having the debtor’s property seized by legal process and
held pending adjudication of his claim gives the creditor security
against any voluntary acts or omissions of the debror®* This 15
clearly reflected in the general statutory grounds for attachment.
The second creditor benefit derived from attachment is the acquisi-
dlon of a contingent lien on the debtor’s property. This lien, referred
to as an inchoate lien, is acquired by the levy of a writ of atrach-
ment.** No lien is acquired by mere issuance of an attachment.** In
re Stevenson's Estate*” illustrates the importance of an inchoare lien
to an unsecured creditor. In this case, two plaintiff’'s proceeded
against the defendant, Stevenson, in separate suits. One plaintiff pro-
cured a writ of attachment which was levied prior to a judgment in
favor of the second plaintff. The determinative question was
whether or not the attachment had precedence over the intervening
judgment lien. The plaintiff, having attached the property, had a
specific, although inchoate, lien on the property. Once he obrained
a judgment, the lien was perfected relating back to the date of the
levy of attachment, and thus cut off Mmtervening encumbrances. In
some jurisdictions, the lien has its inception at the date of the wric.*®

4. Analysis: The Creditor’s Position in the Hypotbetical Case

J. B. Smith, in analyzing his situation, decided that he could meet
the Maryland statutory requirements to commence an attachment
proceedmg There were sufficient indicies of fraud under Maryland
decisional law. The debt had matured, and the suit would be based

28 Mo, R. Civ. P, G 42e,

36 Williams, Creditors’ Prejudgement Remedies: Expanding Strictures on Tradi-
tional Rights, 25 Fra, L. Rev. 60, 61 (1973).

40 Buschman v. Hanna, 72 Md. 1, 2, 18 A. 962, 963 (1889).

1 May v. Buckhannon River Lumber Co, 70 Md. #48, 449, 17 A. 274, 275
(1889).

4287 Mont, 486, 289 P.566 (1930).

48 V. CoUNTRYMaX, Supra note 7, at 11,
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on a contract for liquidated damages. Thus. by giving a bond, the
requiremnents would be satisfied.

5. Traditional Protection for the Consumer

Upon issuance of the writ, the Maryland Sheriff, after obtaining
permission from milirary authurmes to enter Forr Meade, would seize
Specialist Brown’s guitar “‘package.”

The obvious effect of an attachment levy on the debtor is that he
loses the use and possession of the charrel seized** If the property
involved is real property, the debtor will remain in possessmn and
have the use of the property, but will be unable to dispose of it be-
cause of the inchoate lien that has been created. The severity of the
deprnmon on the debtor is quannﬁable only in light of specific, in-
dividual circumstances, It is certain, however, that there is a depriva-
tion of property imposed on the debror prior to adjudication of the
claim,

The defendant-debtor who has been summarily deprived of his
property via a levy of attachment has several remedies which he ma
resort to in order to protect his intereses. Al jurisdictions would per-
mic the defendant to use legal process to have the writ quashed and
the property returned. By simply stating that attachment is a sum-
mary proceeding, the court in an old Maryland case aptly articulated
the reason for consideration of questions raised by the motion to
quash.”® Several important considerations are inherent in the court’s
statement. First, compliance with certain requirements of the law
entitles a plainciff to secure, in effect, an execution prior to trial or
determination of the issues involved in the case, Second, in view of
the privilege given the plaintff, it is not a hardship to him that the
defendant should be granred a prompt hearing on all the facts rend-
ing to show: (1) that the plainiff secured the grant of the unusual
privilege irregularly or wrongfully, (2) that this behavior occurred
without any judical proceedmg before the court from whom the

#Mp, R, Civ, P. G 46 If a factual siruation falls within the enumerated
scacutory restrictions, a Maryland creditor secking to avail himself of the benefits
an atrachment writ muse satisfy procedural requiremenrs when initiating the pro-
ceedings, Typically, the sheriff is given instructions pertaining to the description
and location of the debtor property to be atached, Adter the clerk of the cours
issues the writ of attachment, the sheriff may scize the personal property (ar, in
the case of real property, post a copy of the writ on the property’.

¢ Campbell v. Morris, 3 Harris & McHenry 535, 553 11797) (Maryland Re-
ports).
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plaintiff obtained his summary remedy.*® The protection afforded
a debtor by the availability of the legal process is, in many ways, pro-
portional to his ability to absorb the cost incident to its use. It is
readily apparent by focusing on consumer transactions that filing a
motion to quash an attachment writ would necessitate the retention
of an atcorney. The cost would vary greatly, depending on whether
the alleged substantial defect in the attachment writ appeared on the
face of the documents or had to be proved by extrmsic facts. An
additional problem involved in the use of this remedy by the debtor
is that it is a jurisdictional challenge. A decision, not going to the
merits of the claim, is not res judicata with respect to a second attach-
ment on the same debt*” Yet, another defect in this remedy is that
it is time consuming. In specific instances, the deprivation of prop-
erty may result in severe hardship for the debtor. Despite the avail-
ability of the motion to quash, there will be a deprivation during the
interim between the levy of the attachment and the favorable de-
cision on the motion,

Each of the statutory limitations or restrictions placed on the avail-
ability of the attachment writ reveals a legislative effort to protect
certamn persons from summary deprivations of their property. The
requirement that 2 plaintiff seeking attachment give a bond, condi-
tioned on his proper exercise of the privilege of the summary legal
procedure, is an atcempt to give some balance, some due process, to
the summary taking of the debtor’s property. The quantum of pro-
tection against an irregular or wrongful attachment by a plaintiff
depends in large degree upon the statutory or contractual conditions
of the bond. A bond conditioned to pay all damages incurred by the
defendant resulting from a wrongful suing our of the attachment
seems to offer limited protecmon The defendant will prevail if
either no basis exists for a claim of debt by the plaintiff when he
files for the writ or the statutory grounds for attachment are not
satisfied.** A bond, conditioned so that a defendant may recover
costs and damages if he either prevails on the merits of the claim or
successfully has the attachment writ quashed, offers additional pro-
tection to the defendant.*® This type of bond has its greatest ad-
vantage in a disputed default situation, The defendant, by raising

46 Johnson v. Stockham, 89 Md. 368, 70, 43 A. 945 (1899) (argument of counsel).

T 1d, ar 377, 43 A.at 542

48 Burkhalter v. Marteson, 125 Kan. 778, 780, 265 P. 1108, 1110 (1928); National
Surety Co. v. Jean, 36 F.2d 468 (6th Cir. 1929).

49 Frick Co. v. Deiter, 168 5.C. 289, 290, 167 S.E. 409, 500 (1933).
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appropriate affirmative defenses, may be able to obrain a judgment
notwithstanding an apparent debt due the plaintiff when the attach-
ment proceeding was initiated, Since there are many other tvpes of
bonds in addition to the two set forth in this discussion, it is virtually
impossible to make a general assessment of the degree of protection
afforded the defendant by a statutory bond requu‘ement In Mary-
land the bond requirement offers very limited protection in speclﬁc-
ally defined cases.™ The amount of the bond in those cases is only
the amount of the plaintiff’s claim. If the defendant is sufficiently
outraged, he can ask the court to increase the bond.™ In mm\
cases involving wrongful atcachment, the defendant, having no re-
course on a bond, must resort to a common law tort action

In Delisi v. Garnert,”® Garnett gave a note for $1500.00 to Delisi as
partial payment for the purchase of Delisi's grocery store. Prior to
the settlement on the property, the defendant apparently recon-
sidered the sale and closed his store. Garnett brought an action on
the note, but while the case was pending, he was told that Delisi had
gone to Florida, Garnert then attached the real property of Delist
on the ground that Delisi was an absconding debtor. Maryland law
did not require Garnett to post a bond because his action was based
on a contractual claim for liquidared damages. Delisi. returning from
Florida after a ten-day absence. was successful in having the artach-
ment quashed. Subsequently, he sued Garnere for the wrongful ar-
tachment of his property. Since there was no defect in the writ and
the property artached belonged to Delisi,** the court held that re-
cavery of damages actually sustzined could be granted only upon a
showing of malice or lack of probable cause. In this context, prob-
able cause relates to the evidence which caused Garnert to believe
Delisi was an absconding debtor. Since the evidence supported a
conclusion of probable cause and the writ was not defective when is-
sued, the courr rejected the wrongful atrachment claim.

The defendanc debtor is offered protection against wrongful at-
tachment either by statutory bond requirements, by rtort decisional
law, or by a combination of the two. The problems inherent in this
means of protecting the consumer against the wrongful summary

£03p. R, Ctv. P. G 42e.

A, R, Crv, P. G 53

52257 Md, 4, 4, 261 A.2d 7RI, §5-87 (1970).

¥ Sterling v. Marine Bank of Ci eld, 120 Mp 395, 9%, 87 A, 807, 598 (i913]
Marvland allows recovery when these conditions exist, witheut regard to catsation
or malice
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arcachment of his property are essentially the same as those in the
motion to quash a writ. As a general rule, the consumer is required
to initiate costly, time-consuming litigation to recover his damages.
Even if successful, the consumer may not be placed in a position com-
parable to his preartachment position. In cases where the likelihood
of success is questionable, the endeavor may not be worthwhile. In
the meantime, the hardships suffered by the consumer will invariably
outweigh those to the business creditor, for it can be suggested thar
there is a balance of power and resources berween the consumer and
the business crediror.

One additional remedy for wrongful attachment contained in most
statutory schemes is the defendant’s bond, The attached property
will be released to the defendant if he posts a bond conditioned on
one of two occurrences. Typically, the occurrences will be eicher
the payment of any judgment the plaintiff recovers or the return of
the property for application to a judgment in favor of the plaintiff.*
Maryland allows a defendant to dissolve an attachment by giving a
bond equal to the value of the property, or double the amount of
the underlying claim, whichever is less.*® The discharging or dis-
solving bond clearly works to the disadvantage of the lower income
debtors, the same debtors who undoubtedly experience the most
severe impact from the deprivation of their property.

6. Summmary: The Consumer-Soldier's Position in the Hypothetical
Case

In the hypothetical case, J. B. Smith versus Specialist Morris
Brown, it is reasonably certain that Brown could not avail himself
of the protections afforded by statute and decisional law in Maryland
primarily because he is not engaged in a disputed default and ap-
parently has nat been subjected to wrongful attachment. If, how-
ever, the facts were altered so that there was a dispute about the debt
owed, or Smith caused the writ to issue by improperly alleging the
grounds, or the writ was defective in any other way, Brown might
seek redress.

B. GARNISHMENT

1, Hypothetical Consumer-Soldier Case

A simple modification of the facts of the credit sale between Spe-
cialist Morris Brown and J. B. Smith, will permic the creditor to use

54 V. CouNTRYMAN, supra note 7, at 13,
8 Mo, R. Civ. P. G 57,



66 MILITARY LAW REVIEW

an additional remedy. After purchasing the guitar, Brown obtained
a part-time off-duty job. Working eighty hours per month, Brown
receives a gross income of $17 O 00. Four months after its purchase,
the guitar 1s stolen from Brown's quarters. Brown continues to work
at his part-time job bur decides that he will discontinue making pay-
ments on the guirar.

2. Garnislanent: A Sub-Category of Atrtaclmrent

Consumer credit financing relies heavily on the ability of the aver-
age consumer to make regular payments out of his wages. This reli-
ance often results in the consumer-debtor and his creditors having
competing interests in the disposition of the debror’s wages. Perhaps
the best known device by which a creditor mayv gain access to these
wages is wage garnishment,” Garnishment is often considered a sub-
categor) of attachment. Attachment normally refers to the creditor
gaining an interest in the debtor’s property; garnishment refers to
the seizure or attachment of properey belonging to or owing to the
debtor, but which is presently in the hands ‘of a third person.®
Garnishment is most commonly used by creditors to effect access
to their debror’s wages.

Wage gnrmihmen( is a statutory remedy, having its inception
horrl\' after the abolition of debtors’ prisons. Some statutes permit
the freezmg of furure wages until the debrt is satisfied. Others only
permit or allow the garmshmcn[ of wages that are presently due the
debror,”® In Marvland, a plamnﬁ' creditor can atcach the w ages of
his debror, but the atcachment is effective only as to wages actually
due at the date of the levy.® The percentage of the wages which
may be garnished varies, with only two states prohibiting all garnish-
ment of wages.”" There are indicarions that the exemption percent-
age is a significant factor in consumer bankruptcies. Thus if a stare’s
garnishment exemption is high, its citizens will probably experience
fewer bankruptcies.*

5¢ Garnistmaent of TWyges, 2 Tre ManvLaxo Researces 65 (1972,

57See Randome v, The Appeilate Depamment of Supesior Courr, 5 Cal. 3d
88 P2d 13,17 (1971).

. Abolition of Wage Garmistanent, 38 Forowant L. Rev. 167, 205

6 Brunn, Wage Gamisbmsent in Californiar A Swudy and Reconmnendation,
$3 Car. L. Rev. 1214, 1237 {1055),
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Recent stacutory amendments in Maryland reflect the impact of
federal legislation® in the area of wage garnishment. The current
statute sets a minimum exemption of seventy-five percent of the
wages due or 3120 times the number of weeks in which the wages
are due, whichever is greater.** An employer is also prohibited, un-
der criminal penalty, from discharging an employee because his
wages have been garnished for any one indebtedness within a calen-
dar year.*

3. Analysis: The Hypothetical Case

‘Wages to be paid from public funds are not garnishable unless
specifically authorized by statute.* Thus, it wou? d not be possible
for ].B. Smith to garnish Specialist Brown's military pay. Smith
would, however, be able to attach or garnish Brown's off-duty wages
if he satisfied the statutory grounds for attachment and Brown's in-
come exceeded the statutory exemption. However, Brown’s weekly
income would be less than $120 times the number of weeks in which
wages are due at the time of any attachment. Thus, garnishment of
wages would not be a viable prejudgment remedy for J.B. Smith.

C.THE SECURED CREDITOR-SELF-HELP REPOSSESSION
1. Hypothetical Consumer-Soldier Case

Army sergeant Robert Jones had been stationed at Fort Meade,
Maryland, for two years. He commuted to his job from Baltimore,
a distance of about twenty miles. Having recently experienced dif-
ficulty with his 1962 Volkswagen, he decided to trade it for a 1970
Austin America. Mr. John Tower of City Austin, Inc., offered him
$100.00 for his trade-in, and a ninety-day warranty on all parts and
labor on the 1970 Austin America. The list price of the Austin
America was $1200.00. Jones agreed to pay $200.00 down and fi-
nance the remaining $900.00. The financing was approved, and
Jones signed both the purchase contract and a security agreement.

6215 USC. i 167177 (Supp. 1970). The Consumer Credit Protection Act of
1968 provides for a minimum exemption of sevency-five percent of disposable weekly
income; or, thirty times che federal minimum hourly wage, whichever is less, Ic
also prohibits an emplover from discharging a worker because his wages are sub-
jected to garnishment for any one indebtedness.

€3 Mo, Axx. Coe art. 9, § 31(a) (1968).

64 Mp, Ax~, Cope art. 9, § 31(b} (1968).

636 Ant, Jur, 2d Areackuients and Garniskments § 184 (1963).
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Two weeks later, Sergeant Jones received a letrer notifying him
thar Marvland National Bank had purchased his contract with Ciry
Austin. Inc. and that all his payments should be made to them.

Ten weeks after his purchase. Jones was driving home from Fort
Meade when the Austin America developed an engine knock. The
following morning Sergeant Jones was unable to start the car. He
called the dealer, reminded him of the existing warranty, and re-
quested thar the Austin be repaired. The car was subsequently
picked up by the dealer and several davs later Sergeant Jones was
notified that his car was repaired.

For several days the Austin functioned normally. bur with only
ten days remaining on the warranty, the automobile experienced
permd1c engine power failures. Jones made repeated requests to the
dealer that the automobile be picked up and repaired. VWhen his re-
quests were ignored, Jones obtained repair estimates from several
sources that indicated the Austin America needed a new engine; a
new engine would cost $450.00.

Three days before the warranty was to expire, Jones succeeded in
reaching the owner of the dealership by telephone, Sergeant Jones
told the owner that unless the Austin was picked up and repaired.
he wanted both his Volkswagen and his money returned. The owner
promised to consider this demand.

One day after the warranty expired, Jones received a call inform-
ing him that the auto had been repaired once and that City Austin
was no longer liable because the warranty had expired Junes replied
that he would discontinue payments and demanded n excess of
$450.00 for breach of the warranty. Jones® position was conveyed
to the Marvland National Bank by a letter.

For the three months following this exchange, Jones failed 1o make
his monthly pavment. Afrer the Bank had made repeated calls to
Jones and his company commander, Sergeant Jones paid two of the
three months past due payvments. He also promised to fully updare
his payments within thirty days. The next morning Sergeanr ]ones
discovered that che 1970 Austin America had been removed from
his driveway.

Maryland Narional Bank sent a cerrified Jeteer to Jones acknow]-
edgmcr repossession of the Austin, stating that a public sale of the
automobile would take place and mformmg him that he had a right
to redeem the automobile prior to the sale. The letter also included
che date of the public sale. Jones lacked sufficient cash to either at-
tend the sale or redeem the automobile.
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After the sale had taken place the Bank sent another letter to Jones
informing him of the sale price, and claiming a deficiency of $150.00.
An attached sheet contained an itemized accounrmg of the caleula-
tions used in determining the deficiency.

City Austin, Inc., in the interim, had filed a petition in bankruptcy.

Who is a Secured Creditor?

“A ‘secured party’ and a ‘debtor,’ by entering into a ‘security
agreement’ create a ‘security interest’ in ‘collateral’ " *® When a
business creditor and a consumer execute a securiry agreement pur-
suant to the requirements of the Uniform Commercial Code, the
business creditor becomes a secured party thus entitled to certain
remedies unavailable to an ordinary credicor. These remedies, de-
signed o alleviate the delays and costs of collecting a judgment, may
be invoked without resort to judicial process. They are, in effect,
prejudgment nonjudicial privileges for debt sarisfaction.

When the business creditor determines that the consumer has vio-
lated one or more of the default provisions of the security agree-
ment, he may repossess the property in which he has a security in-
terest. To satisfv his claim. the business credicor mav retain the
property, or he may sell it at a public or private auction. If he sells
the property and the praceeds of the sale fail to satisfy his claim, the
creditor may proceed to judgment for the deﬁclency“‘

3. The Security Agreement: Default Provisions

The default provisions conrained in the security agreement are
vitally important to both the business creditor and the consumer.
The absence of a statutory definition of “default,” coupled with a
statutory provision that the security agreement is “effective accord-
ing to its terms between the parties,” results in comprehensive default
provisions. Typical provisions contained in a security agreement fall
into four caregories: (1) nonperformance (2) inability to perform
{3) misrepresentation and (4) insecuriry.”®

Nonperformance is the failure of the debtor to pay any obligation
when it is due or to perform anv other obligation in the security

861V, Countrymay, Cormeraiat Law, Cases anp Materiars 11 (1971). See
Mp, Axx. Cope arr. 93B, § 9-102(1j(a) (1964}, for the statutory definition of a
secured party.

67 See notes 21-24 supra and accompanying text,

68\, COUNTRYMAN. supra note 66, at 25, Crandall, supra note 5, at 385,
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agreement.® Inability to perform generally arises when the debtor
dies or becomes insolvent.™ \Ilsrepresentauon encompasses materi-
ally false statements made by a debeor that induce a business creditor
to extend credit.”™ The occurrence of an event, that which causes the
business creditor to believe that future payments or performance is
impaired is the basis for the insecurity provision.™

Thus, a wide variety of activity, other then nonpayment, may
constitute a default.

4. The Securiry Agreement: Waiver Provisions

The security agreement will often contain two waiver provisions.™
The secured creditor may allow the debtor to correct any default
without waiving assertion of the default corrected. The creditor may
also waive any default by the debtor without waiving subsequent
defaults. In the hypothetical case, this waiver provision would en-
able Maryland National Bank to accept two of the three overdue
pavments without waiving the default resulting from any of the over-
due payments or in the alternative, to waive two of the overdue pay-
ment defaults upon receipt of the amount without waiving the de-
fault created by the remaining overdue payment.

A second, more significant, waiver provision is the waiver of de-
fenses agamst an asslgnee Essentially, the debtor agrees not to as-
sert against the assignee of the secured creditors’ rlghts. any rights
or defenses he may have against the secured creditor. Thus, in the
h\'porhe(ical case, Sergeant Jones may have affirmative defenses or
rights against City Austin, Inc., but he cannot raise them against the
assignee, Maryland National Bank. The Uniform Commercial Code
acknowledges this type of agreement unless other statutory or de-
cisional law of a jurisdiction proscribes them.™ A further limitation
is imposed: the assignee must take the assignment for “value,” in
“good faith,” and “without notice of a claim or defense.” VWhile
these limitations suggest a variety of litigable issues, the clause would
have vitality in many jurisdictions.™

68 Crandall, supra note 5, at 385,
TN
LI
72 1d,
73 V. CoUNTRYMAN, supra note 66, at 25; Crandall, supra note 5, ar 385,
7+ Mp. Anw, CopE arr. 95B, 20601) (1964),

See, g, Jenniogs v. Universal LT, Credic Corp., 432 SIV. 24 s05 (K,
19697 : First National Bank v, Husted. 57 Il App. 2d 227, 230, 205 NE. 2d 750,
783 (1965)
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§. Analysis: The Consumer-Soldier's Rights in the Hypothetical Case

After considering the default and waiver provisions of a security
agreement, one might wonder whether the consumer in a secured
transaction has any rights. A description of the atmosphere in which
most consumer secured transactions take place adds to this inquiry:

It is not only that the parties do not deal on an economic parity, neither
do they ordinarily meet on 4 level of social equality, Moreover the con-
sumer does not appear to be in the simation of buying anything. . . .
Rather he appears to be asking for something and, if his request is granted,
neither the economic nor social sicuation is propitious for completion of the
transaction.”6

In our hypothetical case, Sergeant Jones must assert a valid defense
to the default of nonpayment to regain his Austin or to recover his
monetary losses. The Uniform Commercial Code provides for the
revocation of an acceptance of goods by a consumer in situations
similar to those in Sergeant Jones’ case.” “The automobile must have
been nonconforming and the nonconformity must have substantially
impaired the value of the auro to the buyer. The defective engine in
Jones’ Austin would appear to satisfy both of these requiremencs.
Further, discovery of the nonconformity was impossible without a
mechanic’s examination. Finally, Jones’ conversations with the own-
er of City Austin, Inc, indicate that he revoked within a reasonable
time, giving timely notice to the dealer. Thus, Jones appears to have
made a proper revocation,

In addition to his revocation of acceptance, Jones has a cause of
action for breach of warranty against City Austin, Inc.® If City
Austin, Inc., was the plaintiff, Jones could show he was not in default
since the Code™ entitles him to deduct the amount of monetary dam-
ages from the amounts due under the contract. Thus, if City Austin
has repossessed his automobile, Jones could have shown that he was
not in default and recovered damages.

However, City Austn, being insolvent, is not involved in the
action by their assignee, Maryland National Bank. Sergeant Jones
must be able to assert his defenses against the bank in order to pre-
vail. In many jurisdictions, a waiver of defense clause in the security

76 Shuchman, Consumier Credit By Adbesion Comtracts, 35 Teme, L.Q. 125
131 (1962),

71 Mo, AN, CopE art. 95B,
8 Mo, AV\‘ Coue art. 9‘B

2-608 (1964)
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agreement would foreclose Jones from raising his defenses and claims
against Ciry Austin in an action brought by the assignee bank for the
deficiency.

Assuming the bank’s repossession and claim for deficiency satisfies
the requirements of the Uniform Commercial Code,* Jones will lose
his Austin and be liable for the deficiency,

Recently enacted legislation in Maryland would prevent this curi-
ous result.” Maryland now allows defenses arising out of a con-
sumer credit sale to be asserted agamst a bona fide assignee. The
defenses must be asserted in a written notice to the assignee within
a ninety-day period following the assignee’s giving notice of assign-
ment to the consumer, Appl Hng this statutor\' chanve to the hy! po-
thetical case, it is easy to surmize a complete v different result for
consumer Jones,

D. REPLEVIN-JUDICIAL REPOSSESSION

Replevin ar common law was a summary procedure to recover
goods wrongfully taken. Gradually, as commercial transactions in-
creased in number, the scope of the writ expanded and it evolved
into a remedy used to recover the possession of personal property to
which one had a right of immediate possession.*® Conditional ven-
dors. the holders of retail installment contracts, most often resorted
to the use of replevin. Their contracts tvpically reserved ritle in the
seller, pending successful completion of the pavments by the con-
sumer, Thus, a failure on the part of the consumer to fu 161 his payv-
ment obligations enabled the seller to resort to replevin immediate-
Iy A writ of replevin would issue upon the giving a bond® and
simultaneously, or upon return of the property, filing a declaration
that the defendant unjustly detained the properry.®

f05ee, eg. Jerrings v. Universai CLT. Credit Corp, 432 SIW. 2d
(Ky. 19691; Firsc National Bank v, Husted, $7 1L App. 2d 227, 230, 205 N.I. 2d
780, 783 (1963),

£ §¢¢ Mo, Ax, CooE are. 9B, £ 9-503. 9504 (1964). Essentially. there must
be a consumer defaulr, & repossession without committing 2 breach of the pe
notice of a sale. a commercially reasonable sale, and an accounting of the
proceeds,

$2 Mp, Avx, Cove are, 83, § 21 G {1969,

#p, R. Cv. P MoD.C. BQ 41

£ Wheeler v Adams Co. 322 F. Supp, 645, 650 {D. Md, 1971,

Mo, R Cv, P BQ 42, A bond in the amount of double the value of the
property claitied must e given.

3¢ Mp. R, Civ. P. BQ 44
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The bond requirement offered a wronged consumer some protec-
tion, but the degree of prorection depended on the conditions con-
tained in the bond given by the plaintiff. Maryland bonds were con-
ditioned on successful prosecution of the action, on the return of the
goods by the plaintiff if so required by the judgment, and on the
satisfaction of an adverse judgment.*’

A defendant could also file a motion for return of the replevied
property. If the motion was granted, the property would be re-
turned after the defendant had been given a bond.®*

By requiring notice and hearing prior to the seizure of property
by replevin, the decision in Fuentes v, Shevin® significantly changed
the character of the ancient writ. Maryland, for example, established
a new procedure directing the clerk of the court to issue a show
cause order to the defendant immediately after a replevin action is
initiated by the plaintiff.*® The defendant is given a minimum of
seven days prior to a hearing to determine whether or not the prop-
erty should be returned to the plaintiff. The writ will issue and the
property be seized if the court at the hearing determines there is a
reasonable probability that the plaintiff is entitled to immediate pos-
session of the properry.®

E. STATUTORY LIENS®

1. Cowmmon Law Origins

The common law recognized particular liens in favor of two
classes of persons: (1) those persons bound by law to serve the
public—innkeepers, carriers and warehousemen, and (2) those per-
sons who, by their labor and skill, enhanced the value of goods en-
trusted to them—artisans, mechanics and laborers,*® The lien con-
sisted of the privilege of detaining or holding the possession of par-
ticular property of a debror as security for a debr, or of detaining the
property until the reasonable charges for labor were paid® In

87 Mp. R. Crv. P. BQ 42.
% Mp, R, Cwv. P, BQ 46, 47, The defendant’s bond must be equal to that of the
plaintiff’s, It is conditioned on the defendants return of the disputed property
if the plaintiff prevails on the merits,

8407 US. 67 (1972),

80 Mp. R, Civ. P, Mo.D.C., BQ 43.

81 Mp. R, Civ. P, Mp.D.C, BQ 44,

82 See Gleason, The Erosion of An Ancient Writ, 3 Mo, L. ForeMm §3 (1973).

9351 An, Jur, 2d Liens § 21 (1970).

s41d.
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neither case does the creditor have a possessory lien on the general
assets of the debtor,

In many states, these common law liens have been modified by
legislative enactment. The statutory innkeeper.® garageman,* and
warehouseman®” llens are of current inrerest because they are the
result of frequent marketplace consumer rransactions.

2. The Innkeeper Lien

In some instances, the legislarive enactments have modified the
common law lien:* the innkeeper’s absolute liability may be limited
or reduced: the coverage of the lien may be broadened to include
ordinaries, hotels, inns and boarding houses; and the lien may attach
before the price actually becomes due. If the debtor fails to pay
within a specified time permd the lienor may sell the goods to satisfy
the debt.® Statutory provisions, such as thé ones enumerated, grant
innkeepers and ordinaries, horels, and boarding houses enormous
power to effectively confiscate property.

If a dispute arises berween the guest and his innkeeper, the latter,
having some amount due or about to become due, may seize the
guest's goods. The guest has few alternatives av: ailable to combat
the mlpOSl[lOn of this lien. He can pay the alleged amount owed.
regain his property, and then seek legal redress or “he can seck a writ
of replevin. If the statute permits the sale of the goods—in Maryland,
for example. if the debt is due for fifteen days—the guest must act
immediately or risk the loss of such goods.

3. The Garageman and Warehowuseman Liens

The garageman or repairman, and warehouseman liens are often
codified remedies that enable businessmen after a consumer has vol-
untarily relinquished his goods for repair or smrage to retain pos-
session until payiment of the debt is made, For eump e. in Maryland.
a garageman has a statutory lien for charget that is superior to third
party liens not recorded in the Stare.™" The owner of the automobile

98 Mp. Axx. Cook art. 71
Mp. Axx, Cape arr, 63
v. Cang arr, $5B, ¢ 7
Mo, Ax, Cope art, :
o y sale may be held upon expiration of a ffteen-day period
Following the date the debr marurcs,

260 \o, Axx. Copr art. 63, ¢ 41 119725
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subjected to the lien has several statutory remedies.** If he disputes
the amount of the charge claimed, he may file suit against the garage-
man. Alternatively, the debtor will obtain the right to immediate
repossession if he gives a double-value bond. These statutory rem-
edies are time consuming and costly for the consumer involved in
such a dispute. It seems to be fair to say the remedies discriminate
in favor of consumers in higher income brackets. It is also realistic
to conclude that, regardless of the remedy used. the consumer will
be deprived of the use and possession of his automobile for some
period of time. The only action available to secure immediate re-
lease of the automobile is immediate payment of the disputed charge
by the consumer.

The warehouseman’s lien,'? now codified in the Uniform Com-
mercial Code, is limited to the usual charges incident to a storage
transaction.’® In a default situation, the lien is enforceable by a pub-
lic or private commercially reasonable sale of the goods aftér notice
to the debtor. The bailor-debtor ‘may pay the amount claimed by
the warehouseman at any time prior to a sale and regain possessmu
of his goods. Other remedies available to the debtor are actions
against the warehousernan for failure to comply with the statutory
sale reqmrements or for conversion of the goods.’® Thus, there will
be a denial of repossession to the debtor of his goods for some period
of time unless he pays the amount claimed.

102

4. Creditor Benefits

Several common benefits accrue to creditors who are entitled to
assert statutory liens. First, they are permitted to summarily seize
or retain property owned by the debror. Second, they are éntitled
to satisfy the debr by selling the seized or retained property. Third,
both the seizure or retention and the sale of the property may be
effected withour resort to judicial process. Fourth, if there is a dis-
pute between the creditor-lienor and the consumer, the burden to
initiate judicial proceedings is on the consumer. Thus, the legal
vindication of wrongful actions perpetrated against the creditor is
swift and sure; and, vindicaton of the creditor’s wrongful acts
against the consumer is slow, costly and unsure.

102 Mo, Anx, Cove art, 63. §5§ 42,45 (1972).
102 Mo, A~x. Cope arr, 95B, § 7-210 (1964},
102 Ap, A: Cook art. 95B, 209 (1964].
104 Mp. A~w. Cop art. 938, § 7-210(9) (1963),




66 MILITARY LAW REVIEW

IV. CONSTITUTIONAL CHALLENGES TO
PREJUDGMENT ALTERNATIVES

A, GARNISHMENT IN DISPUTED DEFAULTS:
THE SNIADACH CASE
In Sniadach v. Family Finance Corporation of Bay View™ Family
Finance instituted a_garnishment action against Christine Sniadach
and her employer. The complaint alleged a claim of $420.00 on a
promissory note executed by Sniadach. Wisconsin procedure per-
mitred the clerk of the court to issue a summons upon the request of
the claiming-creditor’s attorney. Service of the summons on the
garnishee-emplover by the requesting party set in motion a process
which froze one half of the $63.18 in wages owed ro Sniadach.
The wages remained frozen until there was a trial in the main suit
and the wage earner won on the merits. In the interim, the wage
earner suffered a deprivation of the use and enjoyment of the frozen
wages. This deprivation without an opportunity to be heard and to
present any defense, even against fraud, was the basis of Sniadach’s
challenge to the Wisconsin garnishment procedure.

1. Due Process Protecrion for the Use of Money Wages

As a legal concepr, property consists of the totality of the rights
and powers incident to some “thing.” It is more than the “thing”
itself. The right to use and detive enjoyment—or profic—from the
“thing” is property.’*® The concept that the use of the “thing,”
property, s “property” within the meaning of the due process clause
is not new. ™" In Snizdack, the Supreme Court recognized that the
use of one’s money wages was consticutionally protected property.
More significantly, however, the Court held that due process de-
manded a hearing prior to the atrachment of wages, even when the
restriction on use is relatively brief and an evenrual hearing is guar-
anteed.

The Sniadack decision hurdled decades of prior decisions on pre-
judgment atrachments which either ignored the use of property as
being within the protection of the fourteenth amendment.™® or con-

105 3595 U.S. 337 (1955).

10¢ \eKay v, Meclnnes, 279 US. 820 11925), aff'g per Curiams, 127 Me. 110. 151
AL 699 (1928,

107 See W
121 £1948),

68 See Coffin Bros. v, Bennerr, 227 U.S. 29 (1928): Guwenby v, Morgar, 234
US. o4 {16215,

shingron ex ref. Seatcle Title Trust Co. v. Roberge, 378 US. 116

166



DUE PROCESS AND THE CONSUMER-SOLDIER

sidered its temporary loss to be too inconsequential to warrant con-
stitutional protection.!® Thus, Sniadach was the first Supreme Court
decision to indicate that increased consumer debtor protection vis-a-
vis the business creditor was on the horizon.

Seemingly a sweeping consumer victory, the Court’s holding,
nonetheless, must be read with caution. In 1929, the Court affirmed
McKay v. McInnes* a state court decision that held that the depri-
vation of property caused by the attachment procedure was too in-
consequential to be entitled to constitutional protection. In address-
ingr this general proposition, Mr. ]ustice Douglas, author of the ma-
jority opinion, created a specific exception: wages were “a special-
1zed type of property presenting distinct problems in our economic
system.” ** He emphasized the hardship that a deprivation of wages
would work on a family and the harsh consequences, e.g,, loss of job,
social stigma and so forth, which often follow a garmshment ac-
tion.*? Thus, the Court’s emphasis in Sniadach upon “hardship” and
“harsh consequences” leads one to conclude that goods must be ab-
solute necessities of life in order to be within the purview of the due
process clause.

Extraordinary Situations Justifying a Summary Procedure

The Court acknowledged that a summary procedure, such as that
allowed for garnishment, would satisfy due process requirements in
extraordinary situations. Oumbey v. Morgan*® for example, re-
jected a 1930 chal lenge to the summary attachment of a nonresi-
dent’s property. Similarly, Coffin Bros. ©. Benwets* found sum-
mary execution against the property of the stockholders in an in-
solvent bank to be constitutionally permissible. These situations in-
volved affording special protection to a state or to the interest of 2
creditor, factual contexts not present in Smiadach. Since Sniadach
was a resident of Wisconsin subject to in personam jurisdiction, the
Court required that a hearing be conducted prior to the attachment
of the wages; any other statutory remedies available to the debtor for
interim relief from the seizure between the service of the summons

108 See McKay v, Mclnnes, 279 U.S. 820 {1929), aff’g per curiam, 127 Me
, 141 AL 699 {1928),

1044,

111395 U.S. at 340.

112 14, gt 390-41,

113 Owenby v, Morgan, 256 US. 94 (1921}

134 Coffin Bros. v. Bennett, 227 U8, 29 (1928).
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and adjudication of the merits of the main claim were inadequate
to satisty due process requirements.

3. Fuailure to Specify Hearing Requirements

One distressing aspect of the Court’s opinion in Sniadach is its
failure co specify the dimensions of the required hearing. A con-
curring opinion suggests thar, at a minimum, the hearing must estab-
lish the probable validity of the underlying claim against the alleged
debror.

B. FUENTES REPLEVIN, DISPUTED DEFAULTS,
AND DUE PROCESS™

The prejudgment replevin statutes of Florida and Pennsylvania
were before the United States Supreme Court in Fuenzes v, Shevin.1¢
In Fuentes. the crediror sought to repossess a stove and a stereo that
were purchased under a conditional sales contract. The debtor made
payments under the contract for more than one year bur after a
dispute over servicing the stove, she refused to make further pay-
ments, Since the contract provided that the purchaser was entitled
to possession only so long as she made her pavments. the credicor
filed a repossession action in small claims court.

At the same time the replevin action was initiated the creditor
completed a form document.”*” When the document was filed with
the clerk of the Florida court. the clerk issued a writ of replevin
directing the sheriff to seize the stove and the stereo, Challenging the
constitutionality of the state replevin statute—allegedly it violated
the due process clause of the fourteenth amendment—the creditor
filed suit in federal district court. In vacating a three-judge court’s
decision upholding the statute’s constitutionality®!¥ the United States
Supreme Court held that in the absence of “extraordinary™ circum-
stances,"'® the temporary deprivation of the use and the possession of

115 See Gleason, supra note 92
8407 US. 67 (107
This procedure is tvpical of many jurisdictions. E.g. in Marvland. see
notes B4-58 and sccompanying fext.
128 Fuennes v, Faircloth, 317 F. Supp. §3+ (SD. Fla. 1970
129407 US. at 90. The Court points out thar precedent for sn outright
seizure without the opporturity for 2 prior hearing is found in those truly unususl
circunistances where (1) it was necessary to secure an imporrane governmental or
general public interest, () there was 2 special need for immediate action, and
13: the state mainwained strict control, since & government officia! initiared the
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the consumer goods is sufficient to constitute a denial of due process
guaranteed by the fourteenth amendment unless a judicial hearing is
conducted prior to issuance of the writ of replevin.

The three dissenting judges in this four to three decision (Justices
Powell and Rehnquist took no part) reasoned that the three-judge
court should not have heard the case since there were no bad faith
actions alleged; any possible irreparable injury could have been
averted by allowing the state court to test the constitutional objec-
tion to the statute and, the pending state court proceeding demanded
federal court abstention.'*® The dissenters also felt that the majority
ignored the rights of the creditor who, like the debtor, is entitled ro
protection of his property interests. Anyway, the dissenters pointed
out, the decision allowed creditors to insert a “waiver of rights”
clause in the credic agreement, thus, negating the force of the ma-
jority opinion.

1. Consumer Goods and Due Process Rights

The Fuentes majority clarified whar is consumer property within
the meaning of the due process clause:
No doubt there may be many gradations in the “imporcance” or “necessity”
of various consumer goods. Stoves could be compared to television sets, or
beds could be compared to tables, Buc if the root principle of procedural
due process is to be applied with objectiviry, it cannot rest on such dis-
tinctions. The Fourceenth Amendment speaks of “properry” generally.12!

Thus, the impression created by Swiadach,***—only goods that were
absolute necessities of life were consurunonallv protected—was re-
jected.

seizure after carefully determining it was necessary and justified by the statute
involved. See, e.g., Phillips v, Commissioner of Internal Revenue, 283 US. 589
(1930} (seizure of property to collect the internal revende of the United States);
Central Union Trust v, Garvan, 254 U.S, 554 (1920) (selzure to protect against the
economic disaster of a bank failure); Ewing v, Mytinger & Casselbersy, Inc., 339
US. 594 (1949) (seizure to protect the public from misbranded drugs); North
American Cold Storage Co. v. Chicago, 211 US. 306 (1908) (seizure o protect
the public from contaminated foods), The Court points out that, in addition to
“extraordinary” cifcumstances, special siruations may legitimately demand prompt
action. The example posited by the Court is the situation where the creditor
makes a showing of immediate danger that a consumer will destray or conceal
disputed goods.

120 407 U.S. at 97, 98.

121 1, at 90,

122395 U5, 337 (1969},
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2. Thke Dimensions of the Due Process Hearing

Although the Court felt that a judicial hearing was required prior
to seizure under the facts of Sniadach and Fuentes, both opinions
failed to enunciate the scope of the hearing. A concurring opinion
in Sniadack suggested that the hearing must be of sufficient scope to
establish the probable validity of the debt.!*" However, the majority
in Fuentes, which seemed to require less than a full hearing, stared
that the extenc and form of a hearing may vary with each case. A
prior hearing, said the majority, is the only effective safeguard
against the arbitrary deprivation of property. Placing 2 bond re-
quirement on the creditor in a replevin action is not an acceptable
alternative to the hearing requirement.’* Safeguards other than a
hearing may, however. be considered in determining the extenr and
form of a hearing.

The Courr indicated that other factors may be significant in de-
termining the extent of a hearing. The simplicity or complexity of
the issues pereaining to the right of continued possession—complex
tssues requiring more formality—a balancing of the property inter-
ests involved. the probable time from deprivation to final resolution.
and the severity of the deprivation on the debtor should be con-
sidered "

The Court, however, left the extent and form of the preseizure
hearings to the discretion of the state legistatures™" and 1t is likely
thar any legislative attempr to enunciate those instances when a fuif
prior hearing—as opposed to a partial one—is required will meet with
failure. The Court’s failure to set a hard and fast rule as to what
constitutes a hearing and its failure ro definitively list the facrors
which must be considered in enacting statutory guidelines providing
for such hearings compounded, rather than clarified, the state leg-
islative task.

An additional difficulty wich the Court’s decision is that due
process is not afforded to certain consumers when only a parrial
hearing is conducred. For example. if the debtor has no defense to
replevin there is no need to distinguish berween the type of hearing
provided. Likewise. if a consumer can only prove his defenses in the
procedural context of a ful/ hearing, he might be deprived of the use
and possession of his properry if a partial hearing is conducted

125 Se
12

395 U.S, 357, 343 (1969°

T US.ar 83

5 /4, a1 87 £ 18, 60 021,
Id.ar96-97.
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Thus, some consumers may not be afforded constitutional due
process if only a partial hearing is conducted. Fuentes seems to re-
quire a full hearing to determine severity of deprivation, to underline
the basis for the debt, and to identify the complexity of the issues
involved before a determination can be made as to whether a partial
or full prior hearing is required under the due process clause of the
fourteenth amendment.

Taken together, Smiadach and Fuentes dictare that a full hearing
be conducted prior to the seizure of property.’*” Current concern
with effective and efficient use of judicial resources supports such a
conclusion. For example, seizure after a partial hearing would, in
most instances, be followed by a full hearing resulting in final ad-
judication, while a full hearing prior to seizare would result in only
one adjudication.

Furthermore, a full “preseizure” hearing supports both individual
and societal interests. Except in the most extraordinary cases, a seizure
under writ of replevin prior to a full hearing serves no socieral inzer-
est. A full prior hearing does not frustrate society’s interest in as-
suring that creditors are made “‘whole.” Property will be seized and
sold if che creditor prevails and the proceeds of thar sale applied
against the debt. Any deficiency must be adjudicated in a separate
legal proceeding. Thus, the full preseizure hearing complctelv pro-
tects the debtor’s constitutional rights, rights which society also has
an interest in protectmg Therefore, the full preseizure hearing
which precedes the judgment protects both the debtor and creditor
interests and is detrimsntal to neither,

3. Comtractual Waiver of Due Process Rights

Justice White in his concurring opinion in Fuentes™*® was incisive
when he observed that insertion of a waiver provision in a credit in-
strument would do away with the right to a preseizure hearing, The
point Justice White made was completely ignored by the majority,
a point which might well fall within the ambit of the well settled
doctrine that constitutional rights may be waived and that such a
waiver may be effective in both criminal and civil cases.'® What

127 §ee Mp. R, Crv. P, Mp. D.C, BQ 43 and BQ 44, This revised Maryland
procedure will culminate in a full trisl, in effect, if the consumer asserts defenses

128 407 US. at 102.

126 Boddie v, Connecticut, 401 US, 371, 378-79 (1970 (in the civil area, & due
process hearing is subject to waiver); Miranda v. Arizona, 384+ US. 436, 444 (1966)
(in the criminal ares, the right to counsel and the right against compulsory self-
incriminacion are subject to waiver).
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standard—the criminal or the civil-is to be applied was lefr unrc-
solved. The Supreme Court has, however, held that a contractual
waiver of constitutional rights is to be measured by the criminal
standards."™ Thus the waiver must be voluntary, knowingly and in-
relligently made. In the same case, however. the Court decided that
the waiver mer “the test” since the parties to the contract were of
equal bargaining strength. both were represcnted by counsel. and the
waiver of rlcrlm was one of the contracrual provisions actually bar-
gained for.

Since in Fuenres the creditor waived no rights. the Court was able
to avoid enunciating 4 standard. If the Court subsequently adopts
Justice White's opuuon as articulated in his Fuepres” concurrence.
Fuentes has little, if any, meaning or effect.

C. AUTOAMOBILE CASES A2
1. Basis for Federal Jurisdiction

D SELF-HELP'*

A creditor has two primary grounds for asserring jurisdiction in
federal district court. First. the creditor may assert that the state’s
statute is a violation of the Civil Rights Act of 1871.%2 Second. the
creditor may allege that the factual situation presenrs a “federal ques-
don,” an a legatnm thar meets the starutorily prescribed prerequi-
sire.’ Whether the basic federal jurisdiction statute or the Civil
quhm Act of 1871 js alleged as a jurisdictional basis for the district
court’s jurisdiction over the wnrrox ersy hetween the creditor-debr-
or, some significant state involvement in the alleged wrongful acts
must be shown. Additionally. if jurisdiction is alleged under the gen-
eral starute. the value prerequisite—310.000—~must be satisfied. a pre-
requisite that most consumers are hard put to satisfy if the property
involved is an automobile,

130405 U.S. 174, 181-152 119725

-1 See Gleason supra note 92

132 Fvery person, who cnder color of any srature. erdinance. regulation, cus-
tor. cr usage. or acy State or Terrirary, subjects, or causes to be subjccred. any
cirizen of the Uited States or other person witkin the jurisdiezion thereof to the
deprivation of any righrs. privileges. or immunities sccured by« ruricn
and laws. shall be liable to the party isjured in an action of faw, suic in equisy.
or other propes proceeding for redress. 42 US.C. 3 (983 (19555 2% USC. {134
195+
28 The discrice courts shall have origicai urisdiction of al. eivil
the mater in controversy exceeds the surs or value of 312,000, o
and cost and arises wnder the Constinusion, Yavws. or treatics of the
28 US.C.§ i351ias (1564
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2. Significant State Involvement

Prejudgment seizure may take four forms. First, state officials may
be involved, the factual situation in Sniadach and Fuentes;'** second,
a state statute may provide both the right and procedure under which
a scizure is madé;" third, a statutory provision may predicate the
repossession provisions of the creditor-debtor agreement;’* and
fourth, the creditor-debtor agreement may be unaffected by any
state statute. State involvement may be easily asserted in the first
instance, and, conversely, easily dlsrecarded in the fourth, In the
former, the state official’s action is clearlv ‘under color of state law,”
and the state involvement is sufficient to call into play the due process
requirements of the fourteenth amendment—no state shall take any
action which shall deprive the individual of property without due
process of the law. The fourth form is a private agreement inde-
pendent of any state involvement. Therefore, the federal court
would lack jurisdiction under either the Civil Rights Act of 1871 or
the general jurisdiction starute and the fourteenth amendment would
be inapplicable to prehearing seizures of consumer goads.

a. Form Two

In Kiim ©. Jones' the court considered the gray area of
form two in the context of a challenge ro Califorma’s innkeeper
lien law. Finding jurisdiction under the Civil Rights Act of 1871,
the court squarely addressed one troublesome jurisdictional i
sue: was there sufficient state action to fall within the “under color
of state law” requirement of the Act? The Kiims court found that
the innkeeper lien statute not only outlined the applicable conditions
for imposition of such a lien, but also derogates from an innkeeper’s
common law liability for certain tortious acts, and thus was the sole
authority under which the innkeeper may impose a lien on the plain-
tiff's personal effects.’* Assertion of the lien was not merely privare
action within a state policy but rather action encouraged and made
possible by explicit state authorization. This was sufficient state ac-
tion for jurisdictional purposes.

The other obstacle in assuming jurisdiction. thar the Civil Rights
Act of 1871 applies only to “personal rights” and not to “property
rights,” was put to rest in Lynch v. Household Finance Corporation,
where the Court stated:

184395 US, ar 388-389, 407 U.S. ar 71,

135 Mo, Axw. Cope art. 71, ¥ 4 (1970),

126 Mp, A: CopE art. 95B, § 9-303 (1964;,
187 315 F. Supp. 109, 113 (N.D. Cal. 1970,
138 1d. at 114,
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The right to enjov property without unlawful deprivation, no less than
the right to speak or the right to travel, is, in truth, a “personal” right.
whether the “property” in question be a welfare check, a home. or a
savings account.139

b. Form Three—Nonobvious Stare Involvement: Self-Help Re-
possession of Automobiles

The private security agreement—the other unclear form of action
—as set against a codified backdrop of Sections 9-503 and 9-504 of
the Uniform Commercial Code, is more difficult to classify as state
action. Adwms v. Egley™ and Oller v. Bank of America*" illustrate
how the determination of significant state action, and hence jurisdic-
tional issue, varied within two California Districts. Both cases in-
volved self-help repossession of automobiles pursuant to signed se-
curity agreements that essentially mirrored Section 9-503 of the
California UCC."** In Adams, the court decided that the UCC pro-
visions had a significant impact upon the ostensibly private agree-
ment.**® For this court, the agreement, since the Code sections enun-
ciated state policy—merely embodied that policy and this finding
was sufficienc under the rule in Reitmman v. Mulkey** to be “under
color of state law.” 1

In contrast, the court in Ofler found that it did not have jurisdic-
tion under the Civil Rights Act of 1871, Srarting with the premise
that the “state action” requirement is seldom met if the action fails to
directly involve a state officer, the court listed the factual situations
which have compelled an extension of jurisdiction." In each in-
stance, either a stare official was acting in concert with a private
party; the state law compelled the action; or the power exercised
was purely statutory and was not derived from the common law or

4

142342 F, Supp, 2t (N.D. Cal. 1972).

142 Caz, A, Coneat, Cope 38 9505 and 9504 {Weest 1964)

143338 F. Supp. at 617, The securicy agreement specifically referred o the
Caurornia Utrorat Costaerciar Coot and provided for immediate repossession
in the event of default by the consumer

144 In Reftmian, the Supreme Court held that a California constituzional amer:
ment that prohibited anv limitation on the right of a person to sell properry
authorized private racial discrimination in the housing market by repealing ansi-
diserimination starutes. and created a constitutional right to discrimiate on racis!
grounds, 367 US. 369 {19671,

345338 F. Supp. 61+, 617 (S.D. Cal. 1972},

246343 F, Supp. at 23

14714,
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contractual origin*® Since the security agreement in Oller made
no reference to the Uniform Commercial Code, the court concluded
that the repossession was based on judicially sanctioned contractual
rights that existed prior to enactment of the starutes.’® In distinguish-
ing Adams, the court firmly stated that any reliance upon Reitran
in resolvmg the jurisdictiorial question was mlsplaced the racial dis-
crimination in Reitmian presented a compelling factual situation to
which the Civil Rights Act was particularly intended to apply.**®

This issue, whether or not self-help repossession under Section
9-503 is under “color of state law,” has spearheaded the lively battle
between consumers and the automobile financing industry. Self-help
repossession is used almost exclusively to repossess automobiles. To
avoid committing a breach of the peace, most creditors seeking to
repossess household goods resort to judicial repossession  Ap-
proximately ten federal district courts, evenly split in their opinions,
have considered the issue.!®

The Court of Appeals for the Ninth Circuit may have fore-
shadowed the conclusion to the UCC self-help repossession debare
when it reversed the district court in Adams*** Concluding that
self-help repossession was not conduct taken under “color of state
law,” the court emphasized that the test is “significant state involve-
ment.” Reitman, the court said, involved far greater state participa-
tion in the challenged conduct than the self-help repossession cases.
Since the California constitutional amendment was intended to au-
thorize that which had previously been expressly prohibited, Adams
could be distinguished; it merely codified existing law and did not
reverse any previously enacted statures.

The validity of this argument is questionable, Enactment of Sec-
tions 9-503 and 9-504 of the UCC did more than codify existing
common law in some jurisdictions. The common law permitted an
entry onto premises without legal process only if the entry was pur-
suant to a private contractual arrangement. Furthermore, reposses-
sion by a conditional vendor was an action disaffirming the sale. Con-

148 4,

169 1d,

150 1d,

181 White, The Abolition of Self-Help Repossession: The Poor Pay Even
More, 1973 Wis L. Rev. 503, 513 (1973).

182 5e¢ Boland v, Essex County Bank and Trust Co. 42 USLW. 2116 (D.
Mass, 1973).

183 Adams v. Souchern California First National Bank, 42 USL.W. 2231 (th
Cir. 1973).
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sequently, the vendor was estopped from maintining an action to
recover the unpaid price.!™ The majority opinion, as the dissent
points out, seems to state 2 bare conclusion, Other than pomung to
a factual dlﬁerence the majority failed to show how the state was in-
volved to “a far greater degree in Reitman thar in Adams.

The court enunciated a second reason in support of its finding of
no significant state involvement. A case involving racial discrimina-
tion should nor be permitted to control prejudgment self-help re-
possession and there was no indication thar legislative enactment of
the UCC was intended to violate due process. Additionally, the
creditor remedies were based on well established economic grounds
rather than on an intentional indirect circumvention of constitutional
rights, as found in the racial discrimination cases.

While the Ninth Circuit’s conclusion may be correct, their an-
alytical approach is suspect. A strong case can be made that non-
obvious state involvement may be significant state action only within
the context of racial discrimination cases. A growing 1 ine of deci-
sions, from Shelly v. Kraemer'™ to Moose Lodge No. 107 v. Irvis,®®
support this proposition, Reitman'®* referred to * mndnous discrim-
ination” in enunciating a rest for determining state involvement.
Subjecting other types of nonobvious state involvement to the Reir-
man rationale would be the prelude to subjecting all priv ate behavior
that conforms to state law to the fourteenth amendment.’

If one accep[s the premise that nonobvious state involvement is

“significant” state involvement only in racial discrimination cases, the
Adams case is reduced to analysis under the conventional state action
doctrine*® The UCC self- help repossession provisions would not
constitute “‘significant” state involvement, and there would be no
federal jurisdiction under the Civil Rights Act of 1871

D. THE FUENTES DOCTRINE: JUDICIAL
EXTENSION OR REJECTION?

The basic doctrine of procedural due process set forth in
Fuentes'™ has enjoyed widespread application in the federal district

154 74,
155334 US. 1 (1948),
153407 US. 163 (2672
57387 US. at 380.

185 Se¢ White, supra note 151, at 506, and, Adams v, Southern California Firsc
Nacional Bank, 42 USL.V, 2231, 2232 (9th Cir. 1573).

168 See notes 146-150 supra and accompanying text. The Oller court sets forth
the more conventional tests for state action,

180 Note 116 and accompanying text.
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courts.'® Additionally, in Mitchell v. W. T. Grant Co.,* the Su-
preme Court was confronted with a summary seizure procedure pe-
culiar to Louisiana. W. T, Grant argued that the procedure, while
similar to replevin in appearance, was peculiar to the laws of that
state. Counsel for Mitchell argued that Fuentes was controlling, not-
withstanding the peculiarity, The Court had obvious latitude either
to leave untouched, or severely cripple the Fuentes rationale, The
court, however, distinguished Mitchell and Fuentes based upon the
different statutory provisions under scrutiny. Finding the Louisiana
sequestration standards constitutional, the court pointed out that:
“[a] bare conclusionary claim of ownership [does] not suffice” un-
der the statute; the requisite showing of cause “must be made to a
judge”; and “judicial authorization” must be obtained.’® Thus, un-
like the procedure in Fuentes, there is judicial control throughout
the course of the procedure. In addition to Mitchell, the Court will
be confronted with an appeal in the Adams case or a similar case in-
volving the self-help repossession provisions of the Uniform Com-
mercial Code in its next term,

The advocacy of extension or rejection of the requirements of
Fuentes in summary seizure procedures other than replevin reveals
rather clearly drawn legal arguments, One argument, considered in
the preceding section, focuses on the jurisdictional requirement of
significant state action. Secondly, advocates of rejection of Fuentes
argue that the doctrine is meaningless since consumers can, and will,
waive their rights especially in the security agreements of secured
transactions,'™ Finally, the substantive arguments focus on the valid-
ity of the Fuentes assessment of due process in consumer cases in-
volving, in particular, repossession of automobiles,

The dissent in Fuentes suggests that the creditor interests were not
assigned proper weight in the due process determination® Pro-
fessor James J. White agrees, and supports the argument with em-
pirical data.’*® To Professor White, the empirical evaluation of due
process balancing test reveals that the benefits to the individual when
weighed against the public costs are insufficient to extend Fuentes

161 E.g,, Scott v. Danaker, 343 F, Supp. 1272 (ND. 1ll, 1972) (garnishment);
Dorsey v, Community Stores Corp., 346 F. Supp. 103 (ED. Wis. 1972) (replevin);
Adams v, Egley, 338 F. Supp. 614 (S.D. Cal, 1972) (self-help repossession).

16242 USLW. 4671 (U.S. May 13,1974),

168 See id, at 4676-4677.

164 See, e.g,, 407 US, 2t 102,

185 See note 128 supra and accompanying text.

168 See White, supra note 151, at 513,
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to the automobile repossession cases.’®” The crude data available
suggests that there are infrequent repossessions from nondefaulting
debtors; the number of debtors having affirmative defenses creating
a right to continued possession until final judgment is small; and, the
number of debtors who would assert these affirmative defenses is
also small.**® Thus, the benefits to the debtor class from a preseizure
hearing are few in mumber.

On the other hand the dara reveals that the creditor in secured
automobile loan cases relies on self-help repossession almost ex-
clusively; experiences a default in approximately four percent of his
outstanding loans; will not experience debrors absconding with their
automobiles if judicial repossession is required; will incur an addi-
tional cost of approximately $100-35200 per automobiles required to
be judicially repossessed; will pass on these costs to the consumers,
probably to the less credit-worthy ones; will seek deficiency judg-
ments in virtually all cases; and, will be able to have greater access
to the automobile in judicial repossession, since a sheriff is often not
subject to the UCC “breach of peace” limitation on self-help repos-
sesston.’® In short, the cost to the creditor class and the consumer
class will rise sharply if judicial repossession is required.

Based upon a repossession rate of four percent of the toral number
of outstanding contracts in 1971, 24.1 million, Professor White cal-
culates a nationwide cost of $143 million to eliminate self-help repos-
session.*™ This is an average cost, per automobile credit conrract, of
about six dollars (36.00). How would this cost be passed on to the
consumer? While Professor White’s figures are staggering in the
aggregate, they appear rather nominal when viewed against all out-
standing financing contracts. Tt seems unlikely that the credic estab-
lishments would adjust their loan procedures so as to eliminate certain
classes of individuals now receiving loans. Regardless of whether the
credit industry in a given area covered the increased cost by requi
ing a higher down payment or adjusting the interest rate upward if
permissible under usury laws, these should have little effect on the
consumer. The cost is sxmply not that grear.

Professor White fails to consider the due process benefits thar inure
to the individual consumer whose property is subjected ro a wrong-
ul repossession. Alternatively, he fails to consider the impact upon

167 /4. at 530
168 74, ar 512, 526-
168 74, at §11, 513~
170 44, e 521

529.
526,
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the individual deprived of his automobile in our society. Sratistically,
he seeks to demonstrate that a due process hearing should not be
afforded because the public cost is exorbitant and meritorious cases
are almost nonexistent. If accepted, this argument would have vital-
ity in a myriad of due process cases ranging from welfare rights to
the rights of criminal defendants.

The logical conclusion is in the opposite direction: distributed
costs resulting from a requirement of due process prior to seizure of
automobiles are very small in comparison to the protection provided
to individual debtors against wrongful seizures.

V. LEGAL ASSISTANCE TO THE CONSUMER-SOLDIER
A. TRADITIONAL LEGAL ASSISTANCE

In 1943, the progenitor of the modern legal assistance program was
born. It resulted from recognition of the obvious: personal legal
problems adversely affect the morale and efficiency of soldiers. Thus,
legal assistance was, and is, an effort by the Armed Forces to provide
soldiers with the legal advice and assistance necessary for resolution
of their personal legal problems.'™

1. The Scope of the Program

The scope of the traditional program has been limited from the
outset, First, legal assistance is to be given only to the extent that
military resources and facilities will allow.*™ Thus, the commitment
to legal assistance is not a total commirment, Second, legal assistance
is ta be given only to individuals that satisfy cerrain requirements.*’
Third, the duties of a legal assistance attorney are narrowly defined,
llm)tmg the type of assistance he can provide a prospective client.'™

2. Functions of the Attorney

The legal assistance attorney has four functions or duties with
respect to a client.™ They are to interview, advise, assist and if
necessary, refer clients to civilian attorneys. In February, 1973, The
Judge Advocate General of the Army announced a policy change in
the regulanon gavernmg duties of Iegal assistance attorneys:

17 Army Reg. No. 608-50, para. 1 (28 April 1965).
172 14,
172 1d, at para. 5.

1741d, at para. 7.
1514, at para. 7c.
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The Code of Professional Responsibilicy requires that lawyers represent
their clients competently and zealously within the bounds of the law. A
legal assistance officer, in adhering to these provisions, Is authorized to sign
letters written on behalf of his client: to negotiate with adverse parties;
and to perform all professional functions, short of actual court appearance
unless authorized to do so by The Judge Advecate General, to secure an
apprapriae resolution of his clients’ problem.118

A relatively broad reading of this change seems to authorize legal
assistance attorneys to provide complete professional services to their
clients, short of entering an appearance as counsel of record or
actually appearing in court. This increased authorization should re-
duce the attorney’s need to refer cases to a civilian attorney.

3. Categories of Disputed Default Cases

Consumer cases involving disputed defaults, and the exercise of
both creditor and debtor pre]udgmen[ alternatives, are likely to fall
within one of three broad categories: (1) those in which ana]ysxs of
both the facts and existing law reveals clear legal rights in the ered-
iror (2) those in which analysis indicates the soldier-debror has been
subjecred to wrongful action by a crediror and (3) those in which,
because of existing factual and/or legal issues, the rights of the parties
are not clearly delineated. Although this approach is somewhat sim-
plistic it is necessary to categorize the consumer-soldier cases which
may confront the legal assistance attorney in order to evaluate the
legal assistance alternatives presently available.

4. Testing Program Adequacy

The hypothetical situation set forth in Section [1I'"—a heavily in-
debted Army Specialist (SP/4) Morris Brown made a credit pur-
chase of an expensive guitar “package”—is a good example of a
factual situation in which the creditor had clearly defined legal rights.
Brown defaulted after making four monthly payments and there
were no indications that the “‘package” was defective. Likewise, the
slgned instrument was not defective, Under these facts, the legal as-
sistance attorney would probably not have seen Specla ist Brown
until the writ of atrachment had been levied on the “package.” Since

176 Letter, drd. 26 February 1973, from Major General George S. Prugh, The
Judge Advocate General, United States Army, to all Staff Judge Advocates and
Legal Assistance Officers

17T See text supra pp. 148-149,
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close analysis reveals a very strong creditor argument that the statu-
tory requirements for commencement of the writ were satisfied, the
legal assistance attorney must conclude that Specialist Brown has no
affirmative defense to the “default” and has no grounds on which to
move to quash the writ. Clearly, then, the role of the legal assistance
artorney as adviser is adequate to assist Specialist Brown.

Now, the attorney can provide an additional service. What if
Brown told the attorney he had erred, that he now had sufficient
funds to pay the overdue payments and that he would be willing to
pay half of the remaining payments in return for a “‘second chance.”
The full client legal service concept would dictate the legal assistance
attorney attempt to persuade the plaintiff to withdraw his action and
renegotiate the contract, Although renegotiation may seem unreal-
istic In this factual setting, the important point is the availability of
an additional legal service to the consumer-soldier.

Assume that the attachment procedure in the Brown case, although
scrupulously complied with, was of questionable constitutional vahd-
ity, The legal assistance attorney could certainly exercise his ad-
visory role, but regardless of his assessment of the probabilities for
success in test litigation, he would be unable to represent the client-
soldier in a judicial vindication of his constitutional rights. Whether
or not a legal assistance attorney should be able to appear in court
is beyond the scope of this article.”™ The existing prohibition, at
least with respect to federal test litigation, is probably desirable. The
expense in time and resources simply does not permit such endeavors
in a program functioning on already limited resources.

The second type of consumer case the legal assistance attorney is
likely to encounter, clear legal right in the consumer-soldier, is sus-
cepuble of satisfactory resolution. The service provided by the legal
assistance attorney may, however, be inadequate to solve the prob-
lem. Advice and negotiation with the creditor may nor result in a
settlement, This circumstance creates 2 more subtle issue: whether
the restriction preventing the legal assistance attorney from resorting
to litigation compromises his negotiating leverage.!™ It is unrealistic
to believe that creditors and their attorneys are not, for the most

176 The question of representation of military members by military attorneys,
in civilisn courrs, involves political and legal questions. For instance, local bar
¢ render exensive legal services in this area
impractical. Local bar associations are quite naturally concerned about the po-
tential impact on their members.

119 Buyer v, Seller in Small Claims Court, Consumer Reports, Oct. 1971, at 625,
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part, aware of this restriction. Still another question is presented:
should an attorney attempt negotiation when he realizes that he is
not allowed to furnish rotal legal services o his client. For instance,
in a situation where attempts to negotiate a settlement fail, the legal
assistance attorney must refer his client to a civilian attorney. TA
variety of reasons suggest that it might be important for one attorney
to control a case from the initial interview through the final judg-
ment. The time and effort will literally be doubled if the case is ulti-
mately referred to a civilian attorney. And time may be crucial. For
example, if the creditor is financially insecure or the consumer-
soldier is suffering a deprivation of an ‘automobile he needs for trans-
ortation. Granting authority to negoriate with adverse parties,
while withholding authority to initiate law suits against the parties,
seems to presenc additional problems with regard to professional re-
sponsibilities and client service. The legal assistance attorney must
be extremely cautious in the use of his negotiating authority. The
soldier, however, is not withour recourse if the legal assistance at-
torney, after weighing the facts, makes 2 professional decision to
immediately advise the soldier to confer with a civilian attorney.

More difficult is the case in which the factual issues and/or legal
issues are clearly disputable. Even without empirical data, one can
conclude thar the cases most frequently confronting Jegal assistance
attorneys will be contested. In the contested case, the legal assistance
artorney ’s negotiating leverage will be less than it would be if the
case is favorable to the consumer-soldier. Adverse pames are aware
of the restrictions upon the legal assistance attorney’s use of litigation.
In these instances, when there are real issues of liabili ity present nego-
tiation presents more serious questions. On the other hand, a referral
may be difficult. Unless a recovery will be economically adequate,
litigation is not practical. Without litigation, there is lictle chance of
satisfactory resolution. Given this scenario, the conclusion would
be that the consumer-soldier could not afford to pursue his claim by
retaining 2 civilian attorney.’® This would appear to be the area into
which most soldier cases fall—and also the area in which the current
legal assistance program most clearly fails.

Perhaps one way legal assistance attorneys may fill this void is to
focus on the use of the small claims court in their jurisdictions. The
typical small claims court was intended to be a forum for vindica-
tion of claims involving small monetary amounts without the plain-

180 Id, at 624,
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tiff retaining an attorney. Normally, complaints may be drawn in
normal language; the procedure is informal and the rules of evidence
relaxed. And, the courrt fees range from $2.00 to $15.00."! There
are several limitations on the use of the small claims court: (1) max-
imum dollar limits, $100.00 to $3,000.00, placed on claims limit the
jurisdiction of the court to cases of no greater value than the limir;
(2) collection of a judgment may be difficult; and (3) more often
than not, the consumer will face an attorney representing his ad-
versary.*®# The essentia] point is that the small claims procedure may
be used to fill an existing void in the legal assistance program. View-
ing this brief sketch in the context of the authorized duties of the
legal assistance attorney, either his “assistance” or “negotiation”
functions would enable him to provide invaluable service to a con-
sumer-soldier in a contested case.

B. THE ARMED FORCES DISCIPLINARY
CONTROL BOARD

Although differing in approach from the traditional legal service
of advice, negotiation, and litigation, there is one alternative fre-
quently overlooked by the legal assistance attorney: the “off-limits”
sanction which may be imposed by an Armed Forces Disciplinary
Control Board. By invoking this alternative on behalf of his client,
the legal assistance attorney may create a variery of desirable results.
‘Where there has been misconduct by a business creditor, actual or
potential imposition of an “off-limits” sanction may serve a pre-
ventive law function and create the impetus for resolution of indi-
vidual claims.

1. Organization

Establishment of Armed Forces Disciplinary Control Boards is an
exercise of the military’s authority to regulate the conduct of service
members, Initially, this authority springs from Constitutional grants
of authority to the Congress and to the President as Commander-in-
Chief.'** Congressional authorizations empower the President to
prescribe regulations necessary to carry out his military functions,
powers and duties,"™ as well as to prescribe regulations for governing

181 4.
182 /4. at 627-30.

183 U8, Consr. arts. I, $ 8and 11, § 2,
13410 US.C. § 121 (1959),
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the Armed Forces.®* The Congress has also delegated power to the
Secretary of Defense and Secretary of the Army to control their de-
partments subject to the direction of the President.® Thus, the
President and his subordinate department heads, are responsible for
the operation of the Armed Forces. Coextensive with this respon-
sibilicy is their authority to further the health, morale, welfare and
discipline of these Forces. Pursuant to this authority, the regulation
creating the Armed Forces Disciplinary Control Boards was promul-
gated.™®

A senior Armed Forces Disciplinary Control Board (AFDCB) is
organized in each United States Army area.'® The Firse Army,
covering the north and central eastern states, provides an example of
the geographical area within the jurisdiction of a single senior board.
Within this jurisdiction, twelve local boards have been established.**
The local boards are the backbone of the AFDCB program, provid-
ing primary service to the individual military installations within their
jurisdictions. The two ter, senior-local board structure provides
for a designared commander-sponsor for each board.”*" In the First
Army area, the commanding general is the sponsor to the senior
board; and the commanding officer, Fort Meade, Maryland, is the
sponsor for the Maryland-Delaware local board.**

Local boards receive and consider reports from local commanders
on conditions relating to “improper discipline, prostitution, venereal
diseases, liquor violations, drug abuse, disorder, illicit gambling, un-
fair commercial practices, and other undesirable conditions as they
apply to service personnel.” ** These reports are the sequel to un-
successful attempts by 2 local commander to rectify an existing con-
dition adversely affecting his soldiers. Essentially, the commander
desires to have a civilian establishment placed “off-limirs” to his
soldiers,

Procedurally, the local board must afford the alleged responsible
party notice, an opportunity for a hearing and a reasonable period of
time for corrective action. In the event the party fails to take the

185 10 US.C. § 3061 (1959).

18610 G.S.C. §§ 1332, 133b and 3012b (1959)

187 Army Reg. No, 19024 (11 January 1972},

183/d. at para, 2-2a.

186 First Army Reg. No. 13-6, Appendix A, Map A-13 (2 Janvary 1670;

190 A rmy Reg. No. 190-24, para. 2-2b (11 January 1972).

191 Sz¢, Firse Army Reg. No. 116, Appendix A, Map A-13 (2 January 1970;
192 Army Reg. No. 190-24, para. 2-5 b (2) (11 January 1572)
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appropriate corrective action, the board may recommend imposition
of the “off-limits” sanction to the local commander-sponsor. The
sanction may then be approved unless other local commanders file
objections. Notice of the adverse action must be given to the respon-
sible party.**

2. The Commander’s Authority to Further Morale and Discipline

Imposition of the “off-limits” sanction raises legal issues as to the
extent of the commander’s authority to further morale and discipline,
the rights of the responsible party against whom the sanction 15 im-
posed and the extent to which the off-post activities of a soldier may
be restricted.

Two cases, Aimsworth v. Barn Ballroom Co.™ and Harper v.
Jomes,'®® have upheld “off-limits” sanctions imposed by installation
commanders. In Ainsworth, a dance hall was placed off-limits due
to “unsatisfactory and immoral conditions.” ** In Harper, a used
car dealer was declared off-limits for defrauding a soldier in the sale
of an automobile The decision in Aimsworth, and perhaps im-
plicitly the decision in Harper, was based on sovereign immunity.
Both courts, however, strongly suggested that imposition of the sanc-
tion was an action within the limits of lawfully delegated authority.
Further, they stated that the commander’s judgment concerning the
morale and discipline of his soldiers would be accorded great defer-
ence. Extrapolating from these statements, even assuming rejection
of sovereign immunity, imposition of the sanction would be upheld
provided 1t was reasonably related to furtherance of the morale and
discipline of the unit.

3. Due Process for the Business Creditor

The plaintiff-businessmen in Ainsworth and Harper sought to en-
join enforcement, alleging that the imposition of the sanction was a
violation of due process, If the decisions rest on sovereign immunity,
judicial actions of this type are doomed to failure. On the other
hand, if a court focused on the propriety of the exercise of the au-
thority and deferred to the commander’s conclusion that there was a
nexus between the alleged condition and the morale and discipline

193 1d, 3t para. 2-8 ¢, d.
184157 F.2d 97 (4th Cir, 1946).

185 195 F.2d 705 (10ch Cir.), cert, denied, 344 U.S. 821 (1952).
196 157 F.2d at 98,

197 195 F.2d at 706,
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of his men, it seems apparent that the due process argument must fail.
Under the current regularion, a businessman is afforded not only
notice and an opportumtv to be heard, bur he is also glven an oppor-
tunity to correct the existing condlrlon Thus, the following factors
W mgh against any viclation of due process argument: (1) the com-
mander’s authority grows out of the constitution (2) the commander’s
exercise of aurhnntv 15 predicated on a procedure which exceeds the
normal procedural “due process requlrements of notice and hearing
and (3) the commander’s decision is based on a condition which bears
a reasonable relationship to the furtherance of the morale and disci-
pline of his unit.

4. Restricting Off-Post Activities of the Soldier

The issue of how far an individual soldier’s off-post activities may
be restricted is likely to surface if court-marrial charges result from
disobedience of an “off-limits” order. Milirary courts have held that
broad restrictions on private activities may be illegal unless circum-
stances show a nexus between the restrictions and military needs.***
Limiting the ability of a soldier to do business with specified estab-
lishments in the marketplace does not appear to violate any funda-
mental right, Further, a restriction such as the one in Harper, against
doing business with a specific dealer in no way constitutes a broad
prohibition against doing business in general, In consumer cases, the
“off-limits” sanctions do not appear to unduly restrict the private
activities of soldiers.

5. The Potential Value of the “Off-Limits” Sanction in Consumer
Cases

Harper illustrates the potential value of the “off-limits™ sanction
in consumer cases. Jones was a used car dealer doing business with
soldiers sta[ioned at Fort Sill, Oklahoma. Representing an auto-
mobile as “new.” he entered into a conditional sales contract with
a young officer. The officer made a down payment of 3900.00. Two
weeks after the transacnon, the officer dlscm ered evidence that the
automobile was “used” rather than “new.” He atrempted to rescind
the contract by returning the auromobile and demanding the rerurn
of his down payment. Jones refused and the matter was referred
to a legal assistance attorney at Fort 8ill. Investigation supporred the
officer’s contention. Despite suggestions that “off-limits™ recom-

198 5ee US. v, Wilson, 12 US.CMA. 185, 166, 30 CMR. 165, 166 (1961,
US. v Milderbrandr, 8 U.8.C.M.A. 635, 25 CALR. 139 (19587,
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mendations would be made, negotiations with the dealer were un-
successful. Subsequently, the dealer was declared “off-limits.” *** In
this instance, the record fails to reveal whether or not the officer was
ever compensated. While it was unlikely to happen during the pend-
ency of the dealer's federal court challenge, one may conclude the
officer was ultimately compensated. Without doubr, the “off-limits”

sanction had a heavy impact on a dealer relying on military busi-
ness. Corrective action by the dealer would have alleviated his crisis.
However, another positive result flowed from the occurrence. The
officer had clearly been defrauded. The “off-limits” sanction served
a preventive purpose—the dealer was unable to conduct business
transactions with soldiers at Fort Sill,

One caveat to the exercise of the “off-limits” sanction is that it is
an extraordinary action. Army policy requires that every atcempt
be made to solve problems through normal community relations.2*®
It should be guite apparent that use of this sanction, while perhaps
directly beneficial to the unit, has attendant public relations implica-
tions which could adversely affect both the individual unit and the
Armed Forces in general. It is an example of the proverbial two-
edged sword.

C. ADDITIONAL ALTERNATIVES: THE EXPANDED
LEGAL ASSISTANCE PROGRAM

In October, 1970, the Secretary of Defense directed the military
services to initiate a pxlur legal assistance program. The program was
to test, in cooperating states, the concept of providing expanded legal
services to members of the armed services and their dependents who
are unable to pay, without substantial hardship, a fee for personal
legal services.”

Consumer law prob[ems, domestic relations, landlord-tenant dis-
putes and criminal matters in the civilian courts are examples of the
variety of cases qualifying under the program. Fee generaring cases,
for example real estate transactions or personal m jary SUl[S are auto-
matically excludable 2

In 1973, the Secretary of Defense directed that this pilot program,
now operating in nineteen states, be made part of the traditional legal

199 195 F.2d at 706.
200 See Army Reg, No, 190-24, para, 2-8¢ (11 Janvary 1972); JAGA 1970/458.
201E, Vernon, The Department of Defense Pilor Legal Assistance Program:
The New Jersey Experience, 31 Feo. B.J. 26 (1972).
202 I,
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assistance program and continued on a permanent basis.*** Thus, legal
assistance attorneys in these jurisdictions may provide the indigent
soldier a full legsl service.

The capability of providing a full legal service, to include neces-
sary litigation, greatly enhances the probability that a consumer-
soldier in a disputed default will obtain an equitable result. Repre-
sentation at Fuentes preseizure hearings is clearly within the scope
of the program. Depending on the local law, these hearings may be
required prior to attachment,® replevin®® repossession under the
UCC* distraint by a landlord *" or imposition of a statutory lien.?”

The increased authoriry of the legal assistance attorney to initiate
litigation should result in more settlements, especially 1n instances
where the consumer-soldier has a sound factual and legal position

The most significant limitation of the program, the indigency re-
quirement, reveals its most significant defect. It simply 1s not ap-
plicable ro most legal assistance clients. For example, from February
1, 1971 to January 31, 1972, only 1,026 of the 13,805 clients scen at
Fort Monmouth were within the financial requirement.*® Conse-
quently, legal assistance attorneys are now in the position of provid-
ing essentially unequal assistance to clients with similar cases.

V1. CONCLUSION

A once dormant area of law, prejudgment remedies, has been
thrust into judicial foeus by the consumer litigation in Sniadack and
Fuentes. Long thought by the business world to be sacrosanct, both
the ancient and recent creditor prejudgment remedies are now chal-
lenged in courts and legislatures across the country. Since the Swis-
dach decision the trend has been to reaccess and modify creditor

208 See TuE Arsiv Lavyes, Sept. 1973, at 19,

20¢ §c¢ Randone v. The Appellate Department of Superior Court, § Cal. 3d
536,343,488 P.2d 13, 17 (1971),

205 See Fuentes v. Shevin, 407 U.S. 67 (1967).

205 See Boland v, Essex County Bank and Trust Co. 42 TSLW. 2116 (D
Mass, 1973)

207 £.g, Musselman v. Spies, 343 E. Supp. 528 (M.D, Pa. 1572) {Pennsylvania
distraior statute unconstitutional).

205 See Klim v. Jones, 315 F. Supp. 109 (N.D. Cal 1970

%8 Eg, see nowe 179 and accompanying Of the cases studied. at least
twenty-five percent were sertled after initiation of 2 small claims suit. The action
was initiated only after negotiations failed,

210 Se¢ Grause, A Civdlian Lawyer's Perspective of vhe Legal Assissamce Pro-
gram, Tre ARay LawyEr, Sepr. 1973, at 22
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remedies making them more favorable to the consumer. Judicial
modification has focused on increased due process for the consumer.
Legislative alterations range from repeal of the “self-help” repos-
session provisions of the Uniform Commercial Code to alterations
applicable in consumer cases, such as negating waiver of defenses
clauses in security agreements. However, the current judicial barom-
eter seems to point to cloudy skies for the consumer. The ninth cir-
cuit, in the Adams case, may have abruptly terminated the battle of
the auromobile by upholding self-help repossessions. The Supreme
Court reaffirmed the vitality of the Fuentes decision in W. T. Grant
Co, It seems reasonably certain that Fuentes will not be extended in
the future,”* Courts will conclude that an extension of Fuentes will
require redefining the concept of state action in such a manner as to
open a floodgate of federal litigation on every conceivable trans-
action effected by state laws and regulations. Clearly, the courts are
unlikely to expand the jurisdiction of the federal courts in consumer
cases,

As consumers, soldiers are beneficiaries of the changes in prejudg-
ment actions by business creditors. Legal assistance attorneys, al-
though restricted from pursuing litigation in most instances, can ef-
fectively provide the legal services required by the consumer-soldier.
In most cases, the restriction on litigation can be overcome by ef-
fective use of negotiations, small claims courts, and the off-limits
sanction,

211 But see Watson v, Branch, 380 F. Supp. 45 (W.D. Mich. 1974).
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RECENT DEVELOPMENT

UNITED STATES v. NELOMS, 48 C.M.R. 702
(ACMR 1974) A SURVEY OF ITS
POTENTIAL IMPACT UPON ON-POST
VEHICULAR INSPECTIONS*

Petitioner was a passenger in a privately owned motor vehicle that
was stopped by a roadblock established by the Provost Marshal’s Of-
fice within the Fort Benning Military Reservation at the intersection
of two roads. Military police personnel conducting the roadblock
consisted of two teams. The first, handling traffic, selected every
fifch vehicle for submission to a roadside check, The second, com-
prised of an officer-in-charge, a noncommissioned officer (NCO)
dog handler with a specially trained marihuana detecting dog, and a
second NCO, would customarily require the occupants of the se-
lected vehicles to exit them leaving the doors sjar. The dog handler
would then lead the dog around the automobile and, in the event the
dog alerted, the second NCO wauld search the auto as well as its
former occupants. The entire procedure was conducted under the
aegis of a purported general delegarion of authority from the Fort
Benning Commander to his Provost Marshal to conduct security
inspections within the reservation.

Following this procedure, the NCO dog handler “worked” his
dog around the petitioner’s vehicle. When it alerted at the right
passenger door the OIC gave the second NCO permission to search
the automobile. After discovery of what appeared to be marihuana
on the floor of the passenger side, petitioner was required to empty
the contents of his pockets on the trunk of the car and in doing so
produced two packages containing heroin. He was subsequently
convicted by a special court-martial of wrongful possession of heroin
in violation of Article 134 of the Uniform Code of Military Justice.

On appeal, the conviction was set aside and the case dismissed by
the Army Court of Military Review, which held that insofar as the
purported blanket delegation of command authority to search ve-
hicles was constitutionally excessive, the actions of the military police
were supportable only by the legitimate scope of their authority to

* The opinions snd conclusions presented herein are those of the author and
do not necessarily represent the views of The Judge Advocate General’s School or
any other governmental agency.
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stop 2 vehicle on a military reservation for safety purposes and to
make incidental inquiries. Since the requirement to leave the ve-
hicle’s doors ajar exceeded the scope of this limited purpose, it was
viclative of the fourth amendment.” Furthermore, the court held (har
such an intrusion could not be supported by an “implied consent’
theory.!

Al though the urility of this case as precedent is reduced by the
court’s threshold determination that the military police were not the
legitimate recipients of a quasl magisterial au(hontv 2 jts analysis en-
compassed three discrete issues relating to the emplm ment of gate
searches and intra-installation checkpoints as security devices. In
connection with its narrow holding, it considered the delegability of
command authority to initiate such measures, and the use of a con-
sent rationale to justify them. In addition, it reflected upon the
dynamism of a “military necessity” theory as a legitimizing vehicle.
Since the court’s comments on each of these questions will have a
substantial impact upon the validity of similar prospective measures,
they merit some analysis from the perspective of earlier judicial as-
sertians,

Military appellate tribunals have long recognized a commander’s
authority to conduct “administrative inspections” or inventories of
the personal living areas of personnel within his command. Such
intrusions within areas generally protected by the fourth amendment
are usually justified on the ground that, within the military contex
they are reasonablv necessary to assure the welfare, morale, safety
and combat readiness of the unit.®

More recently, this rationale has been extended to justify various
command-initiaced administrative measures designed to interdict or
intercept narcotics traffic on military installations. In United States
v, Gaddis,* the Army Court of \hlltarv Review placed its imprimatur

1 United States v. Neloms, 48 C MR, 702 (ACMR 1974)

27d. at 706.

3 See, e.g, United States v, Welch, 19 US.CM.A. 134, 41 CAMR. 134 (1969,
{inventory of detainee’s saddlebags): United States v. Kazmierczak, 16 US.CALA,
394, CALR, 214 (1967) (invenrory of derainee’s room); United Srates v
Brown, 10 US.CM.A. 482, 28 CMR. 48 (1959) (barracks inspection;; Unired
States v, Sayles, 45 C.MR. 743 (AFCMR 1974) (barracks inspection). The com-
mander's inherent authorkty fo conduct such inspections is specifically recognized
in the Manual for Courts-Martial, MaxusL ¥or CourTs-MarmiaL, Usitep STATES,
1969 (Rev. ed.), para. 152 [hereinafter cired as the Maxcarl, For a discussion
of the scope of this auchority and its theoretical bases see Rintamaki, Plain View
Searchkes, 61 ML, L, REv. 25, 45-45 (1973)

441 CMR. 629 (ACMR 1969],
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upon gate searches in a combat zone. Relying on the inspection cases,
it reasoned that, at least in Vietnam, gate searches were similarly a
legitimare device for assuring the security and fitness of a command.®
In a second case arising in the Vietnam context, United States w.
Poundstone,® an installation commander directed that all vehicles and
personne] entering the Phu Loi basecamp be stopped and inspected
as a means of combating the dual problems of unsafe vehicles and
drug abuse. The accused, a passenger in a truck entering this camp,
was ordered to submit to a personal search. He fled into the camp,
was apprehended, and found to be in possession of ten vials of heroin.
In sustaining his subsequent conviction for wrongful possession of
heroin, the two concurring judges of the Court of Military Appeals
agreed that an installation commander possesses the inherent author-
1() to take reasonable intrusive measures in executing his responsxbll-
ity for assuring the security of his command. Under the circum-
stances, the search of military vehicles and personnel entering a mili-
tary compound was eminently reasonable. The issue of reasonable-
ness was Injected in a second way by Judge Quinn. Citing Unired
States v, Biswell” he opined in an alternative resolution that such
government action is permissible when it is a crucial part of a regula-
tory scheme and presents only a limited threat to the individual's ex-
pectation of privacy. Accordingly, both resolutions appear to reduce
themselves to a balancing of the governmental need for initiating in-
trusive measures against the extent to which such measures offend the
serviceman’s reasonable expectations of privacy within the factual
context. This approach has been utilized by the Supreme Court in
sanctioning various types of administrative inspections absent the tra-
ditional probable cause.®

Subsequent holdings relying upon the rhetoric of Poundstone ap-
pear to have taken two somewhat divergent courses. The first, char-
acterized by a Navy case, appears to presume that Poundstone simply
stands for the proposition that any gate search procedure generally
authorized by an installation commander to assure security is i se

§1d. at 631:

The gate guard’s inspection of the person and property of the appellsnt, who was

then entering a secured militery camp in a war zone, was & “legitimete, normel and

customary routine” [n military administration. . . The intent of the prescribed

search was predicated mainly upon security considerations,

522 US.CALA. 277, 46 CMR. 277 (1973) (Quinn & Darden, JJ.).

7406 U.S. 311 (19725,

8See, e.g, United States v, Biswell, 406 US. 311 (1972); Camaza v. Municipal
Coure, 387 US. §23 (1967).
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reasonable and that the responsibility for determining the appropriate
occasion for imposing such a measure is a ministerial function that
can be exercised by his subordinates.®

The second dev elopment arising from Poundstone is of far greater
consequence in assessing the impact of Neloms, In United States v.
Unrue,® a CONUS brigade commander, confronted with an un-
usually high rate of drug abuse, established on a random basis a road-
block inspection system on the access routes leading to his unit area.
Two checkpoints were set up thirty feer apart. At the first, vehicular
traffic was stopped, the occupants warned of an impending search,
and the opportunity given ro drop contraband in an “amnesty box.”
At the second, a marihuana dog was walked around the vehicle with
the occupants still inside and, if the trained dog alerted, the vehicle
and its occupants were searched., The accused, one of several passen-
gers in a private automobile subjected to this procedure, was searched
after the dog alerted and was found to be in possession of heroin, The
Court of \Ilh[arv Appeals affirmed his court-martial conviction for
wrongful possession of heroin, relying upon a military necessity
theory to uphold the search. The court, again, reasoned that the
rubric of military necessity really amounts to nothing more than an
assessment of reasonableness within a given factual context. It recog-
nized that either of two conditions can provide the foundation for
this derermination: that the intrusive measure is utilized to protect
the security of the command, or that it is incident to the effectuation
of a proper military regulatory program. Upon considering the qual-
itative impact of the narcotics threat upon the command’s morale,
capability, and health, as established by statistical dara, it found that
the brigade commander’s program was, indeed, proper. The court
also reasoned that a second ingredient in computing the intrusion’s
“reasonableness” was its scope, since the sentient capabiliries of the
dog arguably made its employment more akin fo electronic surveil-
lance than a visual intrusion, On the other side of the equation it
placed the vehicle occupant’s residual expectation of privacy after
passing a preliminary checkpoint, a warning sign and an “amnesty
box.” Tt concluded that at the inspection point the occupant’s justi-
fiable expectation of privacy was “not of impressive diménsion™ and,
that when this residuum was balanced against the inspection’s limited
scope, its purpose, and the circumstances which impelled ir, the pro-

8 United States v. Dukes, 48 CM.R, 443 (NCMR 1973) (frisk upon enery).
1022 US.CMA. 466,97 CMR. 556 (1973)
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cedure was reasonable.!” Accordingly, in view of the dog’s proven
capabilities and its conduct upon subjecting the vehicle in question
to this permissible intrusion, sufficient probable cause existed 10
search the accused.

The Unrue court also discussed a consent theory as an alternative
justification for a gate search but dismissed it as not a legally opera-
tive basis for the intrusion in question.'? It observed that rehance
upon this theory can be predicated upon Army Regulations which
give installation commanders the authority to condition entry upon
submission to a gate search and to deny it to those refusing to
acquiesce.”® In a preceding case, the Navy Court of Military Review
invoked a similar rationale to justify a fruitful gate search where the
subject had executed a “‘consent” form upon applying for a base
decal

‘When considered collectively on the eve of Neloms, these hold-
ings would appear to have enunciated several guidelines to the in-
stallation commander bent on curbing drug abuse through inspection
techniques. First, a thorough gate inspection system of both vehicles
and personnel could be mandated with assuredness. This authority
is inherently reasonable in view of the installation commander’s re-
sponsibility for security and morale. Such inspections could alterna-
avely be supported by a consent theory since potential subjects
could be deemed to have assented to them by seeking to cross the
installation’s threshold, Second, and of a more equivocal scope,
where drug abuse could be escablished as a special threat to an organ-
ization's mission performance capability, it would be permissible to
initiate some limited intrusive measures with respect to vehicles and
personnel traveling within the reservation as long as such measures
were reasonable in the context of the circumstances.

The court’s holding in Neloms tends to touch on each of these
suppositions rendering the certain less certain and the equivocal per-
haps somewhat less unclear. Although this case makes it clear that it
“is not concerned with the right of the military to search automo-

1114, 2t 470, 47 CM.R. at 560.
1222 US.CMA. at 468-69, 47 CMR. at 558-59.
18 Army Reg. No, 190-22, para. 2-36 (12 June 1970) provides:
Commanders may have notices posted informing all persons that they and their
vehicles are subject to search upcn entry and exit from nonrestricted areas and, euch
information may be printed on the reverse of a visitor's pess or card, However, if
peraon refused to be searched upen entry, he should not be searched over his objection
buc ghould be denied 33 to the post.

See also Army Reg. No. 210-10, para, 1-15a (1 Dec. 1970),
14 United States v. Smith, 46 C.MR. 926, 928 (NCMR 1972).
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biles at the entry point into a reservation,” ** its language impacts
upon this authority in several respects. It is clear from the legally
operative portion of this decision that in the future Army command-
ers will not be able to delegate the general authority to determine the
occasion for such intrusions to staff officers responsible for law en-
forcement activities nor will such subordinates be able to presume a
delegation of such authority from loosely-phrased regulations. This
is, of course, more restrictive than the apparently extant Navy rule.
The Army Court’s rationale for this restriction is predicated upon
Coolidge v. New Hampshire'® where the Supreme Court denounced
the authority of a state attorney general to issue search warrants be-
cause he was a law enforcement official and deemed incapable of
acting impartially as contemplated by the fourth amendment. The
Neloms court reasoned that, inasmuch as a provost marshal is also
primarily engaged in the suppression of criminal conduct, this stric-
ture is equally applicable.t”

1548 C.MR. at 709,

16403 .S, 442 (1971). See Almeida-Sanchez v, United States, 413 U8, 224
(1973} where the Supreme Court similarly limited the descretion of the Border
Patrol to conduct searches, The Nelowms court also deterniined that the facts
were inadequate to support 3 finding thar there was actually any delegation in
chis case. 48 C.M R, ac 708,

17 This result was boded by the language of the Court of Military Appeals in
United States v. Ness, 13 USCALA. 18, 32 CMR. 18 (1952; where the court
refiected in & footnore chat a substantial question existed as to the propricty of a
blanket delegation of aurhority to order searches to a provost marshal. /4. at 20

1,32 CMR. at 20 n.1. This stricture does not appear to have been subsequently
applied to other subordinates. See United States v. Drew, 15 US.C.M.A. 449,
35 C.MR. 421 (1965). Even prior to Ness, The Judge Advocate General of the
Army opined

It is not considered advisable to select the Staffl Judge Advocate who may later be

called upon to paes upcn the legality of his own act, nor the Provest Marchal, whose

funetion is analogous to that of & Chief of Police and who should not be empowered

to authorize his own activiti
JAGS 1953/6606, 14 Aug. 1953, Both the 10th Circuir Court of Appeals and the
Ammy Court of Military Review have rejected arguments to the effect thar
Coolidge renders commanding officers inherently ineligible to perform the magis-
terial duties enumerated in paragraph 152 of the Manual since they are concurrent
responsible for the maintenance of discipline and order wichin their units, Wal
v, O'Kier, 491 F2d 1323 {10ch Cir. 1973): United States v. Carlisle, 46 CM.R.
1250 (ACMR 19723, The result mighe be different, however, where the com-
mander can be shown to have personally directed investigative efforts against ¢he
subject prior to making the determination as to probable cause. In this regard,
he might be ;-mlog zed to a convening authority scho disqualifies himself by
mzeccdenrl\ assuming the role of an accuser in fact. Cf. Brookins v Cullins,
23 US.CAMA 216,49 CMR. 5 (1674,
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It is submitted, however, that the court’s apparently heavy reliance
on Coolidge is misplaced and will, perhaps, result in unnecessarily
restrictive consequences. Unlike a prosecutor, a provost marshal’s
duties encompass a broad spectrum of functions relating to the main-
tenance of morale, order and dxscnphne within a military reservation.
A strict application of Coolidge could forbid him from being the re-
leplent of any discretionary inspection authority in the furtherance

a legitimate regulatory program falling within his area of respon-
sibility. Nevertheless, insofar as Nelowms forbids the provost marshal
from assuming untrammeled discretion in substituting his judgment
for the installation commander’s, it is indisputably correct. In Cam-
ara v, Municipal Court'® the Supreme Court held that even building
inspectors must conduct their intrusive activities pursuant to the is-
suance of a warrant from a magisterial official. Although such a war-
rant could be predicated upon the establishment of 4 reasonable gov-
ernmental interest rather than the traditional probable cause, it was
an essential vehicle to limit and specify the scope of the inspector’s
authority. Similarly in Biswell v, United States® the court sanc-
tioned the inspection of a pawn shop dealing in firearms by Federal
Revenue Agents because the procedure was a crucial part of a fed-
eral regulatory scheme and the inspector’s authority was carefully
limited as to time, place and scope by statute.2’ In this regard 1t
would seem that the provost marshal in fulfilling his mission of as-
suring installation security more closely approximates the building
inspector or the revenue agent than the attorney general bent on
prosecution, Accordingly, although he should not be permitred to
substitute his judgmenc for that of the magistrate, neither should he
be precluded from receiving a mandate according him some discre-
tion within clearly enunciated guidelines, Tt would seem that a dele-
gation enumerating general guidelines as to objectives, scope and
sub]ec[s would fulfill the objectives of Camara and satisfy the re-
quirements of Neloms since the latter case appears to forbid only
general delegations of authority.” However, it 1s presently uncertain
whether such a broadly framed instrument of delegation will meet
the approval of the Army Court,

18387 U.S, 523, §32 (1967).

19406 U.5. 311 (1972).

218 USC.923(g) 1970).

2 The Neloms court also cited langusge from Almeida-Sanchez v. Uniced
States, 413 USS. 266 (1973) with approval which, citing Camara, indicated that its
principal concern was curbing the unfettered discrerion of the Border Patcol rather
than totally eliminating its inspectional authority.
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It will be recalled chat an alternacive basis for justifying gate in-
spections is the consent of a vehicle’s occupant, sometimes established
by his mere entry on the installation, Although the Neloms court
also stated that it was not concerned with the problems of implied
consent in administrative searches,* it vigorously rejected the gov-
ernment’s argumenc that the petitioner had implicitly consented to an
inspection by virtue of his presence on the installation even though a
post regulaton contained language which rendered presence tan-
tamount to consent:

‘We conclude that the Fort Benning Regulation 190-5, cannot validly re-
quire implied consent of all personnel operating their automobiles on the
Fort Benning Military Reservation . . . to the extent that it would permit
any evidence obtained by such search to be admissible in a court of lanw.23

Unfortunately, this language is so unclear that it is impossible to pre-
dict with any accuracy its potential impact upon the use of “consent”
as the basis for a vehicular inspection, A cursory reading of this
language would indicate that it is simply an enunciation of a new
exclusionary rule: refusing to forbid the practice of conducting in-
spections on the basis of implied consent but indicating thar it will
suppress any fruits thereof. However, when one considers the pur-
pose of an exclusionary rule as a vehicle for precluding the use of
evidence that bas been seized in violation of 1 practice antecedently
condenmed as unlawful, this is improbable.** Second, the courr could
have intended to say that the entry on a military reservation simply
cannot be conditioned upon the waiver of a constitutional right.
This is also improbable, however, as the court subsequently recog-
nized that the presence of 2 sign can be an instrumental factor in
establishing a legitimate “consent” search at a gate:
. 2 notice that anyone entering through a certain enrry poinz will be

subject to search provides 2 basis for recognizing consent to the search

ar the entry point similar to . . . a search before entering a commercial

airplane.2

2248 CMR. at 709,

23 1d. 4t 708 (emphasis sdded;

24Tc should be moted, however, that in Piazzola v. Watkins, 442 F.2d 264 (5t
Cir. 19713, the court held thar although a universiry regulstion permiteing officials
%0 enter student dormitory rooms for inspecrion purposes might be legitimately
wilized in furtherance of its academic objectives, it could not be construed to
permit searches directed toward criminal prosecutions and the fruits of such
searches would be inadmissible. Orherwise, the regulation would constitute an
unconstitutional condition to occupancy of a dormitory room.

2548 CMR, 2t 710
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This assertion, when considered in tandem with the former and in
the context of the factual situation, impels the conclusion that the
Neloms court probably sought to propound two requirements re-
lating to the employment of 2 consent theory to justify gate searches.
First, the potential subjects of such intrusions must be given actual
notice that their entry on a military reservation is conditioned upon
consenting to a gate search. The requirement of affording such no-
tice cannot be satisfied by merely placing a provision in a post regu-
lation and arguing that, as a result, knowledge can be imputed. The
requirement of according such notice had been previously suggested
by the Second Circuit Court of Appeals in assessing the lawfulness
of an airport boarding ramp search. In United States v. Davis?®
where an issue arose as to whether the subject of a “consent” search
did, in fact, evidence consent, the absence of actual notice that his
conduct rendered him amenable to search was determined to be es-
sential. A threshold determination of this nature is critical where the
proponent of a search seeks to establish consent through reliance
upon an act purportedly manifesting acquiesence. This, of course,
can include either boarding an airplane or crossing the entrance of
4 milicary reservation.

Second, the Neloms court intimated that a genuine choice must
be afforded the potential subject once such notice has been given, A
viable option to refuse to be searched must exist contemporaneously
with the act of consent and extend to the time and place of the actual
intrusion. In this regard the Neloms court caretully distinguished
Unrue, indicating that in Unrue a choice was afforded by the warn-
ing signs immediately preceding the checkpoint which permitted
persons not choosing to consent to regress. Such an option was not
available to Neloms. This requirement is also supporred by several
federal cases involving boarding ramp searches which reject the ap-
plication of a consent theory. For example, in United States v.
Lopes® a federal district court refused to sustain the legality of such

26482 F.2d 893, 913-14 (2d Cir, 1973). The court was careful to distinguish
this sicuation from that where the volumtariness of the consent was contested. In
this event, knowledge 2s to one’s option to refuse consent is an instrumental factor
in establishing voluntariness but not a sine gua non. In this regard see Schneckloth
v. Bustamonte, 412 US. 218 (1973). In United States v, Doran, 482 F.2d 929 (%th
Cir, 1973), the court determined that the subject of a boarding ramp search had
implicitly consented when he proceeded to attempt to board the aircraft in the face
of warning signs and public address system broadcasts,

27328 F. Supp. 1077 (EDN.Y. 1971). The court alternatively held thar where
the exercise of the consticutional right to fravel was conditioned upon giving such
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a search where it found that its subject was not free to reverse his
decision to board the airplane at the time it was actually initiated. It
held that no intrusion can be considered voluntary when the product
of express or implicit duress or coercion. The requirement of a vi-
able option raises the question of whether a serviceman li\'ing off-post
bur required to enter a military installation daily for duty 1s capable
of giving such consent. Although no court has so held, it is arguable
that such a person has no genuine option since absence from his place
of duty is punishable under military law. Accordingly, he s in-
herently incapable of giving meaningful consent to a threshold
search.”®

Although unnecessary to its holding, the court commented on some
of the circumstances wherein an installation commander can legiti-
mately conduct security inspections of an intrusive nature, Inasmuch
as this language tends to indicate the latitude that such officers will
be accorded in the furure by the court, it merits some evaluation and
comment. First. in distinguishing the factual circumstances in Unrue
from those confronting it in the case sub judice, the court recognized
thar in the former 2 specific showing of military necessity was estab-
lished by evidence of record, whereas in the latter this justification
was asserted only by an inadmissible statement by the trial counsel
that there was a drug problem at Fort Benning. Thus, it appears that
in future cases inspection procedures relying upon a “military neces-
sity” theory will have to be justified by the presentation of hard
statistica] data such as that offered in Unrue and thar the Army

consent the condition was unlawful and the procedure inherently coercive. Ac-
cord, United States v. Kroll, 481 F.2d 884 {8th Cir. 19733; Uniced States v. Meulener,
351 F, Supp. 1284 (D.C, Cal. 1972). See United States v. Miner, 484 F.2d 1075
{9th Cir, 1973;, where cthe court found withdrawal of consent when an airline
emplovee attempted to conduct a boarding search but was refused access to the
subject’s briefcase. Courcs sustaining the legality of boarding ramp searckes have
generally relied upon a “ressonableness in the context” theory reiecting conmsent
arguments when made, See, e.g, United States v. Albarado, 495 F.2d 759, 806
(2d Cir. 1974). On their face, Army Regulacions do not appear to suffer from the
deficiency that no genuine option to refuse exists. They instruct milirary police-
men simply to deny nonconsenters access to the post. Army Reg. No. 19022, para
2-3b 12 June 1970j,

2 Analogous problems arise with respect to conditioning the entry of civilians
upon submission to a gate search. In United States v. Vaughan, 475 F2d 1362
(ioth Cir. 19733, the court stated in dicta thac a civilian visitor’s ertry on a closed
post could be condirioned upon assenting to such a search. This result, however.
becomes questionable when refusal to submit to an entry search is tantamoun:
to loss of employment within the military reservacion.
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Court, at least, will not be content to accept offers of proof or
prayers to take judicial notice of the fact that a special drug problem
exists, Both Unrue and Nelows leave questions regarding the requi-
site quantity and qualiry of such evidence unanswered. Neloms hints,
however, that these factors will probably be largely governed by the
place and extent of the intrusive governmental conduct, In this re-
gard, Nelosns makes much of the fact thar the inspection sanctioned
by Unrue was conducted at the threshold to a unit area where the
attendant conditions diminished an entrant’s reasonable expectation
of privacy*® The Unrue court, however, specifically recognized
that it was not being asked to adjudicate the lawfulness of a gate
search but rather a roadblock conducted awithin a military reserva-
tion.® The Army Court’s somewhat strained distinction permirs the
inference that it would require qualitatively less evidence of military
necessity where a threshold search was involved than where an intra-
post roadblock technique was employed, since the countervailing ex-
pectation would vary significantly. The rhetoric employed by it in
comeymg this impression also hints that in the future 2 genume
balancing effort might replace the apparently extant supposition that
gate searches are inherently reasonable exercises of command author-
ity, Nevertheless, in a single negative pregnant, the Neloms court
intimated that where a showing of military necessity is sufficiently
compelling, it would sanction not only an intrapost roadblock but the
incidental requirement that occupants exit their vehicles with doors
ajar for an inspection, In discussing limitations on the provost mar-
shal's authority to stop vehicles for inspectional purposes it stated:

The permissible scope would not include a requirement that doors be
left ajar when not & part of a regulatory program instinuted by a com-
mander in response to a particnlar problem posing a “serious threat to the
morale, capability, and health of his command”, . , 8t

The obverse of the proposition is that where such measures are part
of a program instituted by a commander in response to a sufficiently
serious discipline or morale problem they will be permirted. Such
an interpretation, if accurate, would tend to grant commanders great-
er inspectional latitude than heretofore recognized where sufficiently
compelling circumstances justify them. The exact limits of this ad-
mittedly speculanve assertion will, however, have to be enunciated

2948 CMR. at 710,
8047 CMR. at 559
3148 C.M.R. ac 709 (emphasis in original)
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with grearer certainty in future decisions if ir is to afford any gen-
uine guidance.

It is apparent from this brief analysis that the Neloms decision
possesses a potential impact of a far broader scope than its narrow
holding and conrains several important instructional assertions which
installation commanders would do well to heed, First, the Army
Court of Military Review will no longer tolerate general delegations
of inspectional authority to subordinartes responsible for law enforce-
ment. Therefore, in the future, directions of this nature must be ac-
companied by sufficient guidelines to make it clear that the military
police are acting as instrumentalities of the post commander rather
than the provost marshal. Second, inspectional intrusions cannot be
justified by arguing that the subjects implicitly assented by their
presence on the installation with constructive notice of post regula»
tions. VWhere consent is utilized as the justification for any type of
inerusive practice, it will have to be predlcated upon a showing that
it was intelligently given and a genuine option to refuse contempo-
raneously emsted Third, the court appears to have shifted to a *‘mili-
tary necessity” theory as the prmcxpal basis for assessing any intru-
sive mspecnoml procedure Tt is clear that commanders must care-
fully establish such necessity through statistical or other factual data.
‘Where, however, such evidence is sufficient, inspectional procedures
of the scope utilized in Nelowms might be considered reasonable. Al-
though it 1 obvious that only the passage of time and the enunciation
of furure decisions will bear out these speculative remarks, com-
manders and their staff judge advocates would do well to prepare
themselves for the developmenrs boded by Nelowms by critically as-
sessing their local inspection policies and justifying them where
necessary in the ways suggested by its rhetoric.
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