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TERRORISM AND THE INTERN.4TIONAL 
LAW OF WAR* 

Jordan J .  Pausre* 

1. ISTRODCCTIOS 
Recent evenrs in rhe inrernarional social process ha\e forced the 

community to consider hon to better p ro tea  mankind from the 
scourge a i  international terrorism. .ilthoumh some states ha, e 
recent1)- quesrioned the need far a coral ban Zn all forms of inter- 
national terrorism, all seem to share the viea that the world com- 
munity inust reach an agreemcnr which prohibits terroristic acts 
that are contrary to the principles of rhe Cnired X'arions Charier 
and ro other goal values (policies) shared b!- the international con- 
munity. Primary efforts are being made to reach a uorking can- 
sensus on a definirioiial frameaark, ro consider rhe adoption of a 
treat>- prohibiting mernarional terrorism in general or of trearies 
prohibiting cermn specific r!-pes of international terrorism (such 
as terror attacks on civilian populxions, diplomats. air transport 
facilities, communications faciliries, internatmid governmental fa- 
cilities, educational insritutions, cultural and religious edifices, medi- 
cal units and facilities. food production and distribution processes, 
etc.), (0 identify and consider rhc underlying C P U S C S  of International 
rexonsm, and io consider various impl;mentary measures at both 
the narional and internarioiial levels for the coordinated prerentioii 
and punishment of terroristic acts of an impermissible nature that 
ha\ e an internatioiial impact.' 

'The opmms m d  C O ~ C ~ U I ~ S  presented hercm m chae  of tho author m d  do 
not neceriarrly rcpmenr rho X X X I  of The Judge A d i o c i r e  GeneraPi School 01 an! 
other p v e r n m e n r a l  ~ g a n c )  

* *  &B. 1961, J D  1968, Untionirv u i  Cilrfarnia 8t Loi h g e l e i ,  LL \ I  1972 
U n k m q  a i  V u g m a .  J S D .  Candldare, S a l e  Unnerxry.  

1 For a general cwerape of these dcrelopnienri ,#e L! N S G. Repurr. \leirurei 
IO Preienr ln rcrnarmnal  Terrorism \\ hrch Endangers or Taker Innocent Human 
Lives 01 Jeopardizes Fundmenrd  Freedoms. And Srudy ai rho Vnderl?ing C m e i  
oi Those Forms o i  Terror~im and k c r r  of Ymlcnce I\ hach Lle m \l i ier) ,  Frurrra- 
lion. Grieiance and D e i ~ i l r  and TVhlch Cause Some & o d e  to Sacrifice Human 
Lwei, Includmg Thelr Onn,  ~n an Arrempr to EBecr Ridlcal Chxngei, 2: O S  
G.kOR, L'Y Doc .k:CSiilS. Annex I (1 \ - m  1972) Ihereinafrer cited IS L - S  
S G  Rem* A/Cb/4161 Uh-, Ad H o c  Commlaee on Internarional Terrorism. 
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Interspersed among there efforts 1s a spccificallv articulated rcali- 
zation by a t  least some twenty per cent of the &rei that norms of 
international human rights aredirectly releranr to the  current effort 
to articulate an authoritative distinction beta-een permissible and 
impermissible terror of an international i i a r ~ r t  if  there are to be 
any permissible tvpes,> but o n k  a handful of states. ~n addition to 
rh; Secrerari- Ginera1 of the t n i r e d  Nations. hare  articulated a 

f war  or the law of human rlghts in time 
ctly relevant PS ~ e e l l . ~  T h e  Cmred Stare? 
e Prevention of Certain Acts of Inteina- 

l e a s t  recomized the app1icabilit)- of the 
regulation :f terrorism in the conrexr of 
curiousl!-. had completely abdicated the 
dation. at least in that conrcxt. b!- the law 

of v a r  Indeed, . k t i ck  I ( 1 )  (c) of the V.S. Draft Convention 
sought to exclude acts committed by or against "a member of the 
armed forces of a Scare in the course of military horriliriei." and 
Article 1 3  quire properly stared char the I949 Geneva Coni-enrmns 
shall "rake precedence" in the  CAS^ of a conflict n i r h  the Draft 
Convennon on Terrorism. but added. 

, 1971). and C\- A3 H a  

Draft Con ien r im  f o r  the Prc\ennon of C e r r m  i s r i  a i  l n ~ e i n i c i ~ i d l  



TERRORISM 

infer from the use of the phrase shall "take precedence" in con- 
n e c t m  with Geneva law conflicts. The  mport of such a specific 
exception to the Draft Convention a n  Terrorism lies in the fact 
that regardless of what conduct is prohibited in the Draft Con- 
vention the action is not to be considered illegal if it OCCUIE during 
an armed conflict and is otherwise permissible or unregulated under 
both Genera l a w  and other norms of the international l a w  of war. 
Thus, it becomes extremely important to consider what is and is 
not permissible under the raw of uar in order to understand what 
mnuld be the full effect of such an article in a general Convention 
on  Terrorism m the c a n r e ~ t  of an armed conflict. It is also neces- 
sary to nnte that, although the problem of terrorism has been dealt 
with in the past under the l a w  of war, it mould be useful to identify 
any present gaps in regulation as well as recent claims af exception 
from coverage. 

First, it is most useful to begin the inquiry with a general per- 
spective of international terrorism as a process and, then. t~ briefly 
explore the applicable normatke prohibitions found today in the 
lau af war. With  this beginning, one can identify and interrelate 
certain general expectations of the international community and 
also explore the changes in perspective recentlv articulated bv some 
members of the community in an effort to jbstify exceptions to a 
general proscription against terroristic conduct. Finally, an ex- 
ploration can  be made of the gaps or potential ambiguities which 
may exist in cove ray  by the 12%- of war of all forms of terror in 
the battle cnntexr. 

11. DEFINITlOS.4L FRhl lELTORK 
I t  the outset, a general definitional framea.ork is disclosed so 

that readers may pursue the inquiry with the author on a shared 
footing. l l o reo ie r ,  it is not the purpose here to provide an in-depth 
analysis of definitional criteria, but it is nevertheless felt that the 
absence of a uorkine definition could lead to  confusion or ambiguity 
in a manner not d i k e  the debate carried an  so far in the General 
lssembly and the licetatwe. Terrorism is viewed here as one of 
the farms of violent strategies which arc themselves a species of 
coercmn utilized LO alter the freedom of choice of orhers. The  
terroristic procers-terrorism-inrolres the purpmive use of vio- 
lence or the rhiear of violence by the precipitator(s) apainir an in- 
srrumental target in order to communicate to a primary target a 
threat of future violence 50 ai  ro coerce the primary target into 
behavior or attitudes through intense fear or anxiety in connection 

3 
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with a demanded pauc r  (polmcal) ~ u r c o n t e .  It should hc nurcd 
that In a specific conrerr the iiisrrumenral 2nd piirirarr t a m s  could 
be rhe same person or p u p  of persons. For e~aniple,'an attack 
could be made on a military headquarrers in order t u  instill terror 
or Intense anmet)- 111 the  milxarv elite of that headquarters hddi-  
tionally, the instrumental rarget need not be a person since artacks 
on pon-er srations can produce A rerror ULI~COIIIC in rhe cnilim 
population of rhe community dependent upon rhc jrarion for  clec- 
rnciry. 

There m u ~ t  he a terror o n r ~ ~ m e  or the process could hardl! 
be labeled as t m o n s m ,  a realiiatwn nhich s e e m  co l i a i e  eluded 
some of rhe V.S debarera, but rherr arc fine lines for luridical 
dirrincrion to be made between fear and mrense fear OU~COITICS 

althounh in manv cases the r r p e  of i t ra~cny could ne l l  be prohi l -  
xed uader diffeknr  norman;r provisoni'of thc I a n  of \LIT For 
example. an  atracL upon or hijacking of a cnil a i rc raf r  in r h t  zone 
of almed conflict which produces no terror o u t c m e  an10 

seem to be rhoie considered by the comrnuniq 

4 
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111 G E S E R A L  PRISCIPLM OF L i \ \  A S D  TREYDS 
Ih' RELEV- \ \T  EXPFCTATIONS 

\Vith this definitional framework in mind, the next matter of 
initial inquiry concerns certain general principles of lau applicable 
to international terrorism in thc broad sense not merely to ter- 
rorism in armed conflicts. One should recognize chat not all strate- 
gies for violent coercion are permissible- and that the "lusmess" 
of one's political cause does not rimpliirically "pstify the means" 

Indeed, the Secretarl- General has put it more directly 
in his report on international r e r r o ~ ~ s m  
~ 
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political purpose in cases of conduct which would amount to acts 
or threats of terrorism? It is worth emphasizing that w e n  Marx, in 
sharp contrast 10 those who feign to follou him on a blood-filled 
battlefield, had declared in a clear and trenchant manner: "An end 
that requires uqusc means is not a just end.'' 

It cannot be overemphasized that this recoonition of legal restraints 
on violent coercion and the unacceptabiit: of 'just" excuses per 
se is a key to thi efficacy of norms proscribing terroristic strategies, 
for vithout a shared acceptance of these two basic premises, law can 
hare litrle effect on the participants in the power process and they 
will increasinglv defer to raw,  violent power as the force and "just" 
measure of sochl change.'0 Numerous examples of claims to utilize 
any means of violence; to expand permissible target groups or to 

0 Far example. ejen though rhe Europein Con\enrion on Human Rights allows 
C C I ~ L I I ~  derqarionr under specified conditions, it affirms that no derogarian IS per- 
miriihle from ~ ~ L I C I P I  : (excepr "I~wfuY nets of xsr)  and 3 m from orher inter- 
national ahligmani :such IS H. C Il '  or the 1919 Geneia Conventions). The  
Convention iddr that  nothing shall m p l )  an? riehr for m y  ririe, group or p i r i m  
10 derogate from f h i  rights and fxedomi  of perrons set forth m rhe Canrenuon 
or co limli such rights IO 1 p a r c r  extent than i s  prowded m the Comemion See  
1950 European Conienfian for the Prorectron of Human Rightr and Fundamental 

.S. 2 2 1  (1950) (mi. 2 2nd 3 prohibit conduct 
Smmdzr abrolvte prohiblrionr ~ g i i n i r  conduct 

uhich includes t e m i i i t i ~  acts appeir  I" orher humin nghrr mrrruminti. See 1969 
American Conrenrmn on Human Rlghrr. a m  1-5. 6, a i .  17, 29 m d  32  (nor j e t  
in effect), repi infed j l f  65 AM J I L .  679-702 (1971); 1964 Covanmt on Ci%d and 
Palir ir i l  Rlghrr, are. 6.7 and 4 ( 1 )  and ( Z i ,  adopted by G A .  Re$. 22W. 21 U.S 
GAOR, Supp. 16, 11 52-56. 0,s. Doc. AI6116 (1966) lvme. 106-0-0) (nut ) e t  in 
effecrl. end Geneva Conienrion Relitire IO the Prorecrion of Civilian Person3 in 
Time of \Tar, I: :lug. 1919, arts 3 .  4. 11. 16, 27-11 and 147 (1956). 6 U.S.T. 
1516, T . L . S .  S o .  1165, 7 5  U.NT.5 .  287 'heromdter cited IS GC.1. S o f e  ilm 
that there prercrlprianr do  not depend on recipraclty berreen contending pnz- 
ricipinri in s parriculir nreni for theu  force m d  e f f m .  but abiigarionr t o  
mankind (01 a i  l ea i r  to ~ e g i o n d  p c m n ~ )  m d  m i e  pmvirional characrenzirionr of 
persons and protections i r e  ruhlecr t o  communrg review. See M c D o r s ~ ~ .  F i l l -  
CIAYO a t  216-219, C N .  SG.  Report AIC6I116 s t  6-7 and 10-41. U N .  S G .  Report 
AI7720 a t  11, and J. PICTET. I\' Co~.%rsrmu II 15  

10 Thc  cmcepr a i  l a w  adopted here recognrze 
of aurharir, and patterns a i  C O B I I O ~  and char 'mfh 
shared e x p e c t i t m i  of 011 members of the 1mng  human  omm mu nu).. Decision. 
which arc cmtrolhng bur not bared e t  dl on iurhority are not law bur naked 
pou'er. See H. L8nadl .  bl. \IcDougsl. Criirria For A T h r m y  Abnul Law, 14 S. 
OL. L RE>'. 362, 161 (1971) and references cited, I d  II 360 n. 16 m d  190 n. 40. 
See a i m  JS. .\laare, Prolegomenon to t6e iurziprrcdmce of .Mlyrei YcDougal and 
Hiiioid Laiiireil, 5 1  VA. L Rrv. 662 (1966). snd references clred, id. a i  661 n. 3.  
Terrorism morirircd by "blmd fmarxirm, 01 , . the adopnon of an exiremiir 
ideology which rubordinires morrlrty and dl orher humm d ~ e i  to a single aim" 

7 
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a i  certain revolutionaries conrains "argument" (and not much pro- 
found thinking) that violence permeates all societies and institutions 

everyone is doing i t ) ;  man is exploited. tyranized, alienated (they're 
j o i n g  11 t o  you),  violence is a cleansing farce and frees the alien- 
ated (you can resist and benefit from your own psychodrama); and 
violence is "necessary" in politics or for the dominance of one's own 
political predilecrion (you can do it and you can win).1n .4 typical 
sratemenr is that of Marcuse. that violence used to uphold domina- 
tion is bad bur riolence practiced by the "oppressed' against the 
"oppressor" is goad.I3 Although the average terrorist would prob- 
ably be convinced by  that statement, once one begins to map our 
the rypes of participants, perspectives, arenas of interaction, re- 
source values, straregies employed, outcomes and effecrs in con- 
1829). This IS not t h r  place lor a more daborate exploration. bur ~t should be 
noted chat hlr.  Lawrence's C O ~ C I Y I ~ ~  about rhe g m e d  "hummiranan" nsiure af 
Li rm .American guer~dlai and their 'discrimmaring" m ~ i i c ~ .  sec wprn 11 106 end 
418.419. c m  be questioned, and he deleted cerfiin reference3 in Chs G U E I I ~ S  
cited work. mora a t  406 n.  2 ,  concerning rhc harassment of ciriei u i rh  mnmmiiini 
psnlyrir and dirtreri to f h i  entire popularm and comm "rurhleri" I I C ~  therein 
elaborated On t h s  point he e l m  ignored the 19770 ~ e i o l ~ f i o n  of the O.AS. Inn*- 
Americm Gmrniiiian on Human Rcehcr. which condemned mi of ~ d i i i ~ a l  fer- 
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nection uirh the "iiolence" in  society and the srrategm oi "resisr- 
a n d  by the "oppressed," one should beoin to ark a fexi questions 
and to  reject such simplistic justihcatiozs for all m ~ r s  of d e n t  
strategy. .Actually, nor only IS there insufficient 
uords "oppressed" and "oppressors." as w rh  thc 
of the word "just," but necessarily rhe "oppressed ' n h o  me cn- 
ercire violence are going to become the "oppressors" of someone 
else or some other rhoumhr so the "guidance" Ieates us in circular 
confusion and mankind fn a ridiculo& spiral pursuit of self-drstruc- 
tire terror and counter-rerror." To add simplistically that terror- 
ism is "necessary" so that the "will of the people" can be expressed 
1s sirnilarlr unattractive and incredulous as a wneralir\-. .An intell- 
tianally created rerror necessarily suppresses'a free expression of 
all riewpoints and a free participation of all  persons in the political 

\Vxh such simplistic analyses of social and political process and 
conclusions a i  the "necessitv" of violent rei oh t ion  i r  is not difficiilt 
to predict sveeping gene;alizations concerning the necessity of 
reuoriini 2nd transpasitire norions of lepalito. These t p e c  of ana- 
lvtic ~ n q o i r r  and conclusions are, of c&rs;. also made by; certain 
adtocares if rhe "new" Riphr mho seem to  find their pleasure In 
m equally r e p u p a n t  guardianship of the people. XVhat 1s harder 
to under;rand is a-hvsome l a w p i  contribute to  the abnegarit e 
claims that "i~d 0; '.good" (in their hearts) groups or guerrillas 
can ignore the lau-especially international norms enverning armed 
conflict and human rights l e  

process 1 7  

nom i l  
t e x i u h c  abhorrence of word mbipuin (01 "meinings' ivhich d o  not lnmp o w  

10 

lib-+'P for 8 surprsmg (knooing the abi 
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TERRORISM 

Those willing to explore the relevant juristic effort o i  mankind 
will find that recent trends in prescription and authoritative pro- 
nouncement which are themselves additional iorms o i  legal response 
to terrorism have been sufficiently clear in recognizing that there 
are limits to permissible death, suffering and competitive destruc- 
tion, no matter what the cause or type o i  pamapants. A basic hu- 
man expectation incorporated into the customary law of war has 
been that even in times o i  extensive competition by arms (armed 
conflict) mankind expects that each party to the co'nflict mill con- 
duct his operations in caniormitv with the laws and customs of 
war. It has also long been generally expected that these norms 
"do not allow to belligerents an unlimited power as to rhe choice 
of means of injuring the enemy" *' and that a respect far the law 
is not merely owed to the enemy but to all mankind. Furthermore, 
there is respected authority for the position that the customarv 
law of war and practice h a k  prohibited terrorism as an intentional 
~ t r a t egy . '~  Moreover, there were at least two commissions estab- 

of the documcnr and pound on tho heed ai the reader) which her led mme fa 
run from parr and p ~ e s e m  confexe, ldenr$,lhle god  ~ I Y I I  an6 shared expecraiianr 
with defenrirr w m m g s  of the unworkab l lq  of _IPS  and argumenii that "am- 
bigurrrer" must necessarily force UI inlo 8 I E I ~ C ~ I E  01 myoplc m d  i imdiit 
approach 10 mrerprrtarion 01 to same form of coamg to c a x  p m e r  and c o m m u n q  
mibiiit). to p d g e  rhe ~ l m x  of imsginatire u a r d  ,ugglerr \,ha seek 10 dirognre 
from the rh i r id  goali of human drgnlr).. I vould strongly recommend char rhe 
reader confronted with such "argumenn" examine I4 n i l c h u ~ ~ ~ ,  H. L ~ r s w i r ~ .  
*so J. Mirun, THE INTEPPRETATIOX OF Acnirwrhr~ AM W-ORL~ PLSLIC O m a  
(1967) 

17 See Prol~cr  of m l n t ~ r n i r m r l  Dcclararion Concerning the Laws 2nd Customs 
of Wir, hdopred by the Conference of Bruiielr, hug. 27, 187i. mi. 9 ( 4 )  m d  12 ,  
rrprinird nf I A\,. J IL., SUP?. 96, 97-98 (1907). These erpect&m 01 law end 
C Y I ~ O ~  \\rere reirorared in the 1899 and I907 Hague Conrenrioni See Hague Con- 
vention riirh respect t o  the L e n s  and Cusromi of War  on Land. a m  I ( I ) .  2 m d  22 
(18991. reprinted 18 I A\r. J.1.L SLSP 129, 114-135 and l i 2  (IPOil, and H.C. IV.  
Annex, #It. 22. 

T h e  Hnguc Conrenria~ls were canndrred cuiramary II Suremberg, 119 F\ l  
27-10, para 6 ,  and Jvdgmenr of the I,\IT., I T \ I . \VC 221 and 254 (194;) See 
a h  \ V n r ~ a o n  \ l # ~ i r m r  L i u  I\D Pnrcio~srr 718.779 (? ed 19?01 Ihereinafrer 
cited I$ \YIVIHLOPI 

1s See Q. \Vrighr. The Eonibridmeni of Da?narcui, 20 A M  J I L. 263, 273 (1926), 
ASIL Report, Subcammitree Xn, I, To i ~ ~ i i l t e  the ei fabf f ibrd  i d e i  of ~ n t s i n # -  
tionxl l w ,  1921 Paoruoivar OF T% ASIL 102, l M  (19211. staring that "rreacherour 
killmgr. massicrc~ and iercomm a ~ e  not alloued by the IWI of war; I J.W 
Guhxn, IIT'L LAW A ~ D  THE Waarn \V*a 283 (1920). E S r o n ~ r r .  H. U ~ r n a ,  

' CIIrr 173-176 (1916). and 11 \ V r r ~ r o ~ ' s  E r i h r ~ ~ r s  OF l a r ' ~  L l r  789-790 
cd. I W V I  See dsn the  1818 m e 1  of hrburhnot and Amhrirrer. 111 W ~ ~ a r o v ' r  
OF THE Ihr'r LAX or THE U S  326, 3 2 B  (1886). 2nd che Code of Arriclei of 

11 
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lished early In the ?Oth Century for the purpose of articulaiing the 
established norms of rhe law of \vu and rher Idenrified a w d e ~  
spread denunciation of renorim as 71 ell 2s m;rder. mamcrei .  For- 
t u x  and collective penalt~es . '~  .\ third group charged wi th  the i~ 
v e s t q a t m i  of the German conrrol of Belgium ~n \!.odd 1Va1 I 
conciuded rhat a deliberate "i>-stem of &era1 terrormtioii' '  rof 
rhe papulation to p i n  quick control of rhe reeion \ \ a s  conr rx \  
[ o  the rules of civilized warfare. and thar German' clainis of rnil irafi  
neceisit) and reprisal acuon v e r e  unfounded.'" T h e  pre-\Vorld 
IVar I German Sraff and Iunsts had oped! faiored terrorizarion 
of civilians in niar zones LO hasren \ictor!- or in occupied terriror! 
to m u r e  control of the population,?' bur rhese n e w s  and i m p l e ~  
mentar? acrions during the 1Tar  \ v u e  videl! denounced as un-  
Ina-ful strategies." 
~~~~~ 

or women maidrr 01 children, Y ~ C I  he up arms ' This 
iarm o i  ViolenCP a p n r r  

Army T I G  School 
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Despite this background on the general prohibition of terrorism. 
however. Stoivell had identified a problem in connection with air 
bombardment char was of great importance. He placed rhis prob- 
lem before rhe community in 1931 when he stared that he recag- 
nized rhar under inherited expectations ' t h e  shocking inhumanitv 
of acts of terrorism was rightly considered to be disproporrionaie 
to rhe militar!- advantage to be derked from their use." bur "the 
conditions of modern warfare as exemplified in the last war hare 
g k e n  rise to serious daubrs" concerning rhe condemnation af acts 
against the civilian population "intended to break d o a n  rhe stamina 
of the civilian populaaon and to cause them to become so u-eary of 
further resistance rhat they vould induce their government to sue 
for peace.'' " He also stated char an "impartial observer must 
recognize that the last war constitutes a precedent for directing 
operations against the civilian popularion in order to make them 
c raw peace, and induce their government to submit.'' w But, he 
added. a study should he made of this problem in terms of rhese 
modern conditions of war, rhe mhrar)- impact of such usages. which 
can be considerablv hioh. the psvchological outcomes among the 
civilians, which can. be c'onnderabl\~ grave, and the long-term effecrr 
of such a straregv "on the posr-&ar surviral of natural animosities 
and bickerings Ghich will render the pieservarmn of peace much 
more difficult."2' This o a r  an important insight by Stowell for 
he had thus predicred a massivc aerial bombardment of civilian 
populations. difficult decisional questions and the need for a more 
comprehensive focus in order to achieve the most rational. realistic 
and polkyserring type of decisions in actual context. \Vith similar 

a t  283; I1 W a u r o ' i  ELEMEXT~ or ISZ'L LAW 789-iW (6th ed 19291, and France, 
Ministry of Fororen hffnrr. GULMI\Y'E Y i a ~ ~ r i a ~ s  OF THE L i a  or \\'AR, 1914- 
1915 II 77.215 ( J .  Bland mmi 1915) Cf. E Srawen,  IVI'L LIW 523-526 (19111, 
q m n g  for 1 roconriderarron of rhe German claim of pezmrrrible terror m c a w  
where ihe p~inciple of mihnry n m m q  applies 2nd "arning of a "precedeni' for 
1 World War I1 ciarniy which he could only d m l v  envision and uould nor 
deny. The 1949 G e n e ~ a  C a n i s n r m i  would prohxbir d l  S C ~ S  of terromm against 
prorecred perrons regwdlerr of mdmry  ~ C C E I I ~  

u nificant uirh respect to  certain \ l a r i d  \\ 
elv pernmrrble then bur u a u l d  he coo 
0 1t -9-60 and 652-657 
ee  E S m w r r ~ .  I \ r r n s r n o w ~  L*a  524 (1931) 

11 5 2 5 .  See n l m  J Gaa\ra. R r c n r  D ~ i i r o ~ i r i > r r  I\ l \ r ix  
171 (Calcurra 19251, and J Gamer. Propoied Rulri for the Regiln 
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claims being made radar b r  certain precipitators of terror among 
civilian rargets in many'sec;on of the vorld and incense debate on 
the propnet)- of such conduct. it seems tha t  we need a similar focus 
~n order to reach m y  sort of consensus and to rhus iruriate an  effec- 
rive preventire and iancrioning efforr by the comrnuniry. I t  l e m  
no\\ w e  haie a more extensi\-c documentation of human rights. both 
general and in rimes of armed canflicr. for polic!- guidance 

In fact. since IVorld \\-ar I1 disringuished authoiiriei hale re- 
caprured the need for a peremptory norm \+hich prohibirs rhe 
inrenrional terrorization of the cirilian populatmn as such or the 
intenrional use of a strategr which products terror that is not "111- 
cidenral m laa-ful" combat operations.26 Underlying rhcse ~ i e w -  
points are policr considerations inralvino the need for limiting the 
I\-pes o i  pcrmkibie participants and srktegies in the process of 
armed riolence and a shared aaareness of the need to prohibit the 
deliberate terrorization of populations in order to preserre any 
"rertiae of the claim thar war can be regulated ar all" and to saye 
from ;xnnction the "human rights" ]mitarions on the exercise of 
armed coercion nithin the social p racer~ .~ '  

I s  if ro resffirm rhese trends in erpecwrion. rhe 1919 Gene\a 
Conventions conrained a specific peremptor!. prohibition of "all 
measures" of "terrorism." and numerous humane trearment pra- 



visions prohibit these and related acts of violence in all circumstances. 
Specific prohibitions include: violence to life and person, cruel 
treatment. torture, the taking of hostages, summarv executions and 
other forms of murder or punishment uithour juhicial safeguards, 
outrages upon personal dignity, and humiliating and degrading 
tiemnent.21 A nonabsolurebad on all farms of "physical 01 m a d  
coercion" against protected persons i s  also contained in the Con- 
ventions, and Pictet states that the prohihition is ~ e r v  broad although 
the drafters "had mainly in mind- coercion aimed'ar obtaining in- 
formation, work or support for an ideological or political idea." 
Coercion of a riolenr or rialence threatening nature to induce be- 
harioral or attitudinal outcomes in the primary target, either the 
caprured person or some "home" audience, in connection with an 
effort to gain "support far an ideolagical or political idea" is, h o w  
ever, just the sort af thing envisioned in the definitional framework 
provided abore. The  specific interrelated Geneva prohibitions men- 
tioned abore can also be viewed as means or strategies employed 
during a terroristic process in order to produce the desired outcome; 
and. rhus, torture and inhumane treatment prohibitions become ex- 
tremelv relevant in limiting the possible methods one might seek 
to employ in carwino out a terroristic process. Recent dfforrr to 
supplement the Gine?a Convention norms through two neu Proto- 
cols hare also conrained specific reirerations of -the prohibition of 
terrorism as d l  as the prohibition on any other form of armed 
violence directed at the civilian population as such.s1 Included in a 
1972 ICRC Draft were "terrorization attacks" and "acts of terror- 
ism, as uell  as reprisals against persons." An early 1973 Draft 
included changer such as: "acts and measures that spread terror,'' 

ardcie 3 canflm (not of m lnfernational charactor), m d  I[ seems sufficiently clear 
rhat rhae who follov article 1 will not commit acts of terrorism aeamri nancam- 
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"attacks that spread terror among the c i d m  popularion and are 
launched without dirtmction against ciriliani and militarv oblec- 
tiies" " and "riolenr acts of terrorism perpetrated virhou; distinc- 
tion against civilians mho do nor take a direct part in hostilities." Q3 
If properly framed, rhe new prohibitions of termrxm in the Genera 
Protocols n-ill be important because they might help to implement 
curtomar!. and current expectstion prohibiting ntuckr on rhe civilian 
popularion as such. whereas the present Conventions pnmaril!- pro- 
tect persons alreadv in control of the milirarv force 01 in occupied 
rerritor>- and the 'wounded, infirm, women, children or "other 
persons'' who are "exposed to grave dancer." si 

Similar trends in expectation hare dekloped within the inter- 
connected sphere of human rights contained in norms other than 
the lair of armed conflict. XYhether the 14:1 r r d  of Peter ron 
Harcnback fits into developing trends of human nyhrs, rhe lair of 
ua;  or  norms prohibiting the aominaiice of other people and rerri- 
tar? b:- a "repme of arbitrariness and terror." is  not important for 
this inquiry. The  sieniticance of the decision for our focus xems 
from the indicia of an early cornmunit\- condemnation of a gorern- 
ment b r  terror as being a i  egregious defiance of "the l a x i  of God 
and man." In chat CBSC. the arrant denial of shared expectation 
necessitated community military action and the trial of captured 
perperrarors 
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Related claims to control the population of occupied territory 
in times of war through a process involving the taking of hostages 
and their execution in response to local population resistance have 
been authoritatively denied after both World Wars. After the 
Second \Vorld W a r  it was further declared that the executions 
of hostages without strict compliance with reprisal principles and 
certain minimum judicial safeguards "are merely terror murders" 
and are impermissible regardless of a "reprisal" or other objective.8B 
N o w  the Geneva Conventions also rohibir the taking of hostages 
in any type of armed conflict and for any purpose.8r To serve a 
similar policy, they also prohibit collective penalties and reprisals 
against protected persons, no matter what the postulated need of 
those engaged in the armed ~ t m g g l e . ~ ~  

Today it also seems reasonable to conclude that all forms of 
violent terrorism against noncombatants and captured persons and 
the governmental or private terrorization of others in order to 
coerce them from a free participation in the governmental process 
would violate human rights expectations documented in nomeraus 
international instruments. The  1948 C'ni\wrsal Declaration of Hu- 
man Rights stated that "[elveryone has the right to life, liberty 
and securitv of person" and that "[nlo one shall be subjected to 
torture or 'to cruel. inhuman or degrading treatment or punish- 
ment."88 This is the same type of language contained in the 1949 

36See Unrred Srircr Y. ron Leeb. 10 T a i u r  OF \\'*a C a i h r i r r ~ s  1. 11 T.\VC. 
5?8 (1948). e d d q  that it might be mpermirrlble m execute hostages under any 
eircumirmcer. Cf .  United Starer Y. List, 11 T W C .  717, I250 (194s). 

j l S e i  G C ,  a m  1, 14 and 147, GPU'. arts 11, 84.81 and 110. and J PICIEI. 
IV Counrrur~nr a t  35-40, ?I9111 and 196.601. 

SSSw G.C., m s .  27 m d  11, m d  J. Pzmr. IV COMMEMARY a t  199-202, 201 
end 224.229. There prohibiriom nre irgurbl) ipplicible t o  m ~I(ICIE 1 conflict a i  
udl eren though no specific mendon of cepradi or COII~CIIIL pendries cxiifi in 
the szticle. See J. Prcrrr, IV  COMMESTARY zt 34 and 19-40 In m y  cwnt, II ivauld 
bo 1 ' e r ?  limned type of " r e p s 4  01 'COII~COII pendry" rh i r  could sur~ive rho 
nbrolure ban on harrger. murder. cruel treirminr, torrurt. ~ u t r i g e r  upon periand 
digmr)., ocher forms of inhumin f r e m m t .  and summiry e ~ e ~ u t m n s  01 rhe 'passing 
of m i e n ~ e s ' '  wirhour cegulrr coun prmeedingr. Indeed, I" of the purpose of 
the a I l iC Ie  and the ISSL mentioned form of prohibirmn 11 would seem fh i i  collecrire 
"pendrier' m e  also prohibired unless such is m u d y  beyond the c o n n ~ t a f i o n  of 
the phrase m rhar 8 pmomal gvrlr of each accused has been somehow defermaned 
by an aufhariraiiie lpdiciil body u t d m n g  fair proceduie 5ee a i m  J Pmrr. IV 
cor*\, i \r*nr I t  221 

8eU.Y G..A Rcr. 117  A, 3 GAOR. L N . D a  Al8~0.  1 t 7 I .  m s .  1 and 1 (19481. 
This 1s the 2lfh Anniversary of the Declrrzilan and many scholars \ i e ~  it as m 
e r idmce  of cuitomnry law. See J Gaer, UN P a o m a a  or C r r ~  *+I) Paunw!. 
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Genera Canienrions, and it mould seem EO documenr a s m i l a ~  
expecration of the prohibition of all forms of ter~ori ini  through 
acts of violence to persons or threats thereof.4n Similar l a n g u y e  
also appears in the 1966 Carenanr on Civil and Polirical Righrs" 
and two regmal  human rights conventions.*' In a d d i r m  to these 
rrends in the documenration a i  human rights, other authoritative 
pronouncements hare declared that acts of terrorism constitute 
serious tiolationr of the fundamental rights, freedoms and dignit>- of 
man.43 T h e  E.\-. Secretarv General his addpd that "terrorism 
threatens. endancers or destrbrs the lires and fundamental freedoms 
of the innocenr? and a recenr resolution of the C . S .  General 
Assembly stated that that bodr  was at least "deeplr perturbed" orer 
acts of international terrorism which take a toll if innocent human 
liies or leopardize fundamenral freedoms and human ri;ahts '' In 



TERRORISM 

1Y69 the Red Cross Istanbul Declaration also provided that "it is 
a human right to be free from all fears, acts of violence and bru- 
tality, threats and anxieties likely to injure man in his person, his 
honour and his dignny."4a Necessarily included in such a ban 
would be acts of riolent terrorism. 

T o t  only do human riehts expectations seem to prohibit almost 
all forms of violent rerr&m per  re, but terrorism urilized as a 
strategy to coerce others from a free and full participation in the 
governmental process vould undoubredl) offend norms designed 
t o  assure a full sharing of poww in the political process for all 
participants in the social process and the full sharing of enlighten- 
ment or the free exchange of ideas." These fundamental human 
goals are supplemented by specific human rights references to equal- 
ity, the impermissible disrinction of persons on the basis of con- 
flicting political 01 other opinion,4y and the shared principle of 
self-determination. Indeed, terrorism, as a straregy to coerce others 
throueh violence. offends not onlv the free choice of the whole 
people but the freedom and dignity of the individual,4D Such a 
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coerciie interference n i th  the political process is m ar rempt  ro 
deny the full sharing of pomer by all participanri in the giien social 
process, or the denial of a "determination" b r  a n  aqgreoate "sel f  " .''' 
\loreoier, when such ariempts at elitist &ntrol';,f 'the polirical 
process arc made by parties or  states outride of the particular social 
process (especially a stare boundary) such "exported" terrorism for  
that purpose nould offend norms omernino menen t ion  \lore 
rpechcal l>,  a widely recognized pres&iprion k t h  cuitoiiiarv back- 
ground decl,irei that 

14, at  I1 I!. U.N Doc. 
Offenrcs hgainir  rhe Ppace 
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activities;" 62 and the Cnited Nations Secretariat has stated chat a 
punishable act should include the incitement, encoiira ement or 
toleration of activities designed to spread terror among the popula- 
non of another state,ss The  above prescriptions are also supported 
by  a long history of expectation usually categorized in terms of 
aggression or intervcntion.s6 

In view of the numerous documented expectations prohibiting 
acts of ~iolence relevant to  the terroristic process one might con- 
clude that any new convention an terrorism will only reaffirm 
these trends and would he most significant for its procedural mecha- 
nisms for implementation.5J Alreadv supplementing the law of 
armed conflict and human rights, of cburse, are the more specific air 
hijacking and sabotage ConxwxionP and the regional 0.A.S. Con- 
vention on Terrorism.6' But. m e  might ask, if there are numerous 
norms prohibirine terrorism in armed conflicts, as well as in certain 
other contexts, ;hen why are there still problems ahead for the 
complete, rational and policv-servinq regulation of terrorism in 
times of armed conflict: Fir;, there-is a minority of states which 
has recently articulated certain claims for an exception to the seem- 
inelv complete ban nn terrorism during armed conflict; and second, 
rhkre are hidden gaps within the present coverage of this matter by  

52 1970 Declararion Concerning Friendly Relarioni 2nd Cooperanon. 1up71 nore 
11. This p~eicrrpnre elabormon IS listed under a section on U.S. Charrer. XI! 1 ( 7 1 .  

S s I f  this 15 true, then the mam focus of rhn m ~ c l e  and the authors orher m c  
I should allow the reider IO reit rhe new efforts put before tile 
n m m s  o f  Canvenrmn pmximity t o  ~mplementiry needs and real- 

the  1961 Tok!o. 1970 Hague and 1971 \lonrreal Canrenrronr. 
iupra " O l e  6 .  

67Supra nme 6 \-are rhir article I a r t icukre~  the undertaking of rhe Contract- 
ing Puriei t o  p~euent and punish al l  acts of terramm. drhough the Convenrion'i 
main urn seems 10 h e  in rhe protection of ''perrons IO whom the Sure h x  the dury 
to grvc special p10cecrion accmdlng IO international law" (notably diplomatic per- 
ionnelr Do prmecrcd per~ons  under rhc Geneia Convennonr q d f y ~  It  xiould 
not seem to maner in vie=, of the Geneva prohibrlion of ferroriim and rhe Gencri 
obligariani upon 111 i ignirori  m d  p w m  fa mke affirmative prorecure me imes .  
Sor J Prcnr, I\' Coziv~hrrnr II +5-51, 111.131. 201-201 and 221-226 on fhir pomt 
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the l a v  of xvar. Aloreoier. alrhaueh ir appears that almost an\- 
form of terrorism vi11 rhnart some b k c  policy of human dignity dr 
world public order. there may still be some overriding case of 
"necesiay" which balances against a normal prohibition i f  the com- 
mumry has nor already placed an absolute ban on rhe particular 
actiriry. All reles a n r  legal policies h a l e  LO be considered as well a\ 
all relevant iearures of conreit. Some a i  the claims vhich follon 
result irom arremprs to ignore all relevant policies and circunimnces 
and this unaioidable need for rational choice 

IV RECEST DIVERGENT CL~AI\IS 
.Apparentlr in direct conflict with their pledoes to respect and 

to enslire &ect ior an absolute ban on terroris% against c~vil ians 
prorecred h; the Genera Cirilian Convention. there are claims 
being made b\  some srates that communitr efforrs to regiihre rer- 
ror& acts should not apply in rhe coiit&t o i  a nariond liheranon 
movement n here a people are leeinmateli- seekina self-determuis- 
r i m : "  Ir 1s dificult to judge, ho&ver, hdm n ~ a q - ~ s r i r e s  make this 
sort o i  claim in cannecrioii with rhe general debate on international 
rerrorism. Some fourteen srates seem to oped,- rake a similar m x e .  
but upon close ~nipecnon many of these merelr claim rhar a ban 
on mernarianal rerrorism "should nor affect" the inalienable 1 

co self-determination and independence o i  dl peoples or "the le 
mscy of their srruggle" (or words of similar effect).5n Such a c 
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seems merely to affirm that an otherwise legitimate use of force or 
overall struggle for self-determination should not itself be cansid- 
ered as an impermissible terroristic process per se.eo IVith this, the 
author must agree. But. then, it would seem that no claim is being 

these states that during such a self-determination 
am of force including terroristic strategies directed 
protected under the Genera Civilian Convention 

ble in that context. With such a claim. the author 
would have to totally disagree and it has already been disclosed 
that the end does not simplistically justify any means to that end. 
Each claim as to the permissibility of terrorism would hare to be 
analyzed in terms af the actual context with a comprehensive ref- 
erence to: participants, perspectives, base values or resources, sitti- 
arions of interaction. strategies utilized, actual outcomes and long- 
term effects, as uell  as the goal values involved, impacts upon goal 
value realization, and so forth.61 There are a few states which seem 

prmclpler oi the Charter" would ~ D I I  certainly seek m respect 2nd ro e n m e  
~e ipecr  for humin nghrr m umes of armed conflict (plus gcneral human n g h o l .  
See U.pi. Cw~arra. pmrmble and u t i .  1(?) and ( 1 ) .  2 1 4 i ,  i i ( c )  m d  56. 

e0Sm that a dum rhit  an otherwise permmible pmceir of polmcil change 
should not  itself (15 a uhole be banned b e a n i e  of m terror mpacr E far different 
rhan I claim that my means utilized during ruch a prxeis  should be legitimate 
when they are analyzed i s  iepirire rtriregies It seem5 p n e  llkdy rhat m m  m t e s  
a h i c h  monrian self-determination or n i i m n i l  liberntion movementi wish IO claim 
ody that  the overall process should noc be Impermirnbie because of same t e r m  
m p m  T h e  w h o r  notes rhir the ~ E I L  wcumnianon of r e m i  producing I I I ~ ~ D ~  

mpcrmiaible into e m~vement should not IOIYIC m a con- 
Thus. the author wisher IO ~ e i e r v e  pdgmenr  on self-. 

derorminirion pmceiier with rhe remirk that they should not be impermmble per 
le because of some ILIIOI impact. Eich pcmeii would hare t o  be e rmined  in 
terms of 111 ~ e l e r a n f  goal lalues and the m u d  cantexr  coni^ u S S.G. Report 
A/C.6/418 21 7 ,  stir ing "The rvblecr ai miernatma1 m m n r m  h a  , . . nothmg t o  
do uirh the question of when the use of farce ii leginmire. . ../ Aloreoier. because 
of the authar'r C O ~ C E P C  of m h o r r g  and legmmare relf.dersrminarion (by dl ~ Z I -  

ricipanr, in a freely derorrninod pmceirl .  see wpw, rhe iurhar finds rhe remarks 
of Czechorloraku i h x h  condemn I C ( $  of "indwdual" f e r ~ ~ r i s m  ''os a means to 
achieve Ieruiuriomq aims" qum cumparible m r h  h n  oxn v m , .  See EN. Doc 
BIA C 16GflIAdd 1 a t  1. See .ill0 C.N Dac.AfA.Cl6oIl  a r  I ,  for the apr rrafe- 
ment of hurrrri thrr "aco of rndiwdvil % m h n ~ e  should be condemned , since 
rhay. by their very nitme. infringe upon the nghr af relf.dererminrrion of those 
peoples i h o i e  Goiernmenri became the obleci m d  aim of ruch iorronruc scts 
and jeopardize peaceful m d  conirructiie relsionr beween Starer'' 

UlSea, e ~ ,  McDarc~r, FELICUKO. piinim, and supra nore 10 See alia C.S. 
G 4. Res 1166 (XXVIII) (Dec 14, 1973). adopnng rhe new Canimaon on the 
Prcreiirlon end Puniihmanr of Crimes againrr Inremarionilly Protested Perion,. 
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to hare specifically claimed that i n )  means u th red  m such a self- 
determinarire process. if  not in an elitist attempt to control the 
ideological and political perspectives and erenrs in a given social 
process-a form of dominance, should be legal, but their uncom- 
promising and extreme viewpoints seem thus far to h a l e  comnccd  
no one else.o> 

is 
that any means utilized to confront an  ager re is or^ should be per- 
missible or excluded from a ban on terroris& acts of mternational 
significmcc.'' Of course, there E a ivell documented international 
consensus, inherited and present, that is opposed to such a claim and 
in modern times it has been fairly consistently expecred that no 
exceprion to the coierage of the law of war should be made on 
rhe basis of the "aggressor" status or "unjust" quality of the actions 
of one or more of the parties to a parricular armed conflict. Under- 
+_e this expecration is a recognition that I t  1s ofren dificulr tu 
determine which part!- IS an aggressor. that without an  authoii- 
tatiie derermination on such a matter each plrt>- 10 the conflict 
might refuse to apply the l a w  of i iar to the other parries t o  the 
conflict in the contesc of conflicting assertions and escalating in- 
humanity, and that the Im of human rights in times o f  a rmed COP 
flict is designed to assure protection to all noncombatants regardless 
of race. colour. religion. fairh, sex. birth. wa l rh ,  political opinion 

Another relate.' type of claim recently comine into 

including Diplomatic Agents, recognmng rhar the Conionrran 'could ,not ~n an\ 
~ a v  orswdice rhe exercise of the iimcimife r k h r  t o  self-dererrninarrai " , .  

U S i e  LEj Doc A/A.C16O1i A d  Adds 7-j,  and Ad Hac Cornmitree Report  
They have le i r  no afher feasible inrerprerarmn Included are Ciprui.  trcchailo- 
aakir. Lebanon, X i p m  S y r m  h r i b  Repubhc, U l r m r n  S a i m  Socialiir Republic 
Union of Soi ier  Soaalrrc Reoublic?. Yemen Arab Reouhllc. Y u e o i l a i l i  Yore rhar 
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or similar criteria and is a law built upon rhe expectancy of an obli- 
garian owed to all of mankind rather than to  the mere number af 
participanrs actually involved in the fray.es Moreover, the goal 
valuer corered in rhat law are deemed too important to g k e  way 
to such a claim and mosr norms are of a peremptory nature allow- 
ing for no derogation on the basis of state status, political or ideo- 
logical pretext, milirary necessity or srate or group interest unless 
specifically so stared for a particular prescription. 

Regardless af the final acceptance or nonacceprance of such a 
claim In connection with the efforts to prohibit international rer- 
rurism in general, it seems clear rhar in connection with rhe regula- 
tion of rerrorism under the law of war such a claim is doomed to 
failure in view of rhe widely shared and inherited expecrarians of 
the community and the important goal values at stake uhich provide 
a necessary backbone for all human righrs. 
h third claim of a related narure niiehr seek to exclude the con- 

rex[ of a struggle by workers from ;erroristic Un- 
doubredly rhe lack of any adherents to this view beyond the Sorier 
frontiers will lead ro irs demise in the general debate. Although a 
little mme specific than references to "o pressors" and "oppressed." 
rhis worker struggle exceprian suffers [om a similar crirerial am- 
biguity, though I am sure rhar the Soviets could call them as they 
see them for rhe rest of us if the community wanted ro be left ro 
such an uninclusire fate. Suffice ir to say here that this claim has 
nerer been specifically raised in a l a m  of war context and rhere 
does nor  seem ro have ever been demonsrrated any shared policy 
reason why "u-arkers" should be allawed to Terrorize everyone else. 

4 fourrh claim of a related nature that has nor appeared in recenr 
general debates on international terrorism, bur which has arisen in 
the conrexr of efforrs to revitalize certain provisions of the law of 
war, is rhat rhe means employed by insurgenr guerrillas in a guer- 
rilla war or armed conflict, including the terrorization of noncom- 
batants. should be permissibke' Some have even advocared that in 
a guerrilla Liarfare context all participants should be allowed to 
escape the regulation of the l a w B a  Borh of rhere claims are minority 
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%ie\*points and both run counter to a customary lau and Geneva 
l a x  which recognize na sweeping exception for guernllai or mer- 
rilla warfare." Indeed, as disclosed elsewhere bv the aothor-\\ irh 
a more cornprehensire analvsis of the issues in;olied, the l a w  o i  
war was  deTelapcd with bo;h a euerrilla warfare and an Insureem/ 
belligerent power strueele e x p e r h i a l  and policv famulati ie Lack- 
eround; adherence C O - ~  norms and goal raluis will more grearlv 
issure the fulfillment of human rights. the lessening o i  indircnm- 
mate sufferine. the protection of noncombatants, restraint upon 
armed violenFe. the abnegation of ram pomer as rhe measure and 
force of social change, a human freedom from Inhumane or dc- 
grading rredtmenr, and the serring of all other p o l i c ~  interruined 
with human dignity and minimum world public order.io 

I t  seems <hat none of rhere four types of claimed erceprlons ail1 
find community approral for law of \ ~ d r  contexts. The,- are a11 
ememe  forms of attempted evception which seek IO ek lude  a 
\r-hole contelir of violenr interaction from Ieeal regulatmn rather 
than to adrocare P particular policy for authorIratire decisional bal- 
ancing or the regulation of all contexts u-irh deference to  certain 
policies in the case v here conflicting policies present theniselves with 
an otherwise relatn-elv equal ueieht. If the communitr chooses KO 
give a sriang policy ;wight in f&r of self-determination. for es- 
ample. then that preference should be balanced in r e m s  of actual 
context, actual conflicts with other goal values, and the decisional 
quesrioni familiar to law of v a r  speci 
categorized in terms of "military necersi 
"unnecessary suffering." Xq-here. hon-ever. higher preference has 
been demonstrated for certain human rights mal ralues such as the 
peremptory Genera l a w  protections, these phe rences  should can- 
t i m e  to balance against claimed '.sell-deternilnation" exeptmns to 
an applicable ban on terrorism. Thus. one should )dentif!- all  p a l  
values at stake in a p v e n  context of armed riolence and a150 align 
the goal i alues for decisional consideration in rcmms of perenlpror!- 
goals, higher order goals. I o i i e r  order goals. c tc  (and inalie rheie 
choicer I m x i n ) .  This type of approach might v e l !  lead to a con- 

Jan  19'21. 
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clusian that a specific form of a self-determination process is per- 
missible in general even though its outcome is somewhat of a terror- 
istic nature, but also lead to a conclusion that within such a self- 
determinative process a particular attack on a civilian population is 
impermissible m view of the peremptory goal values which regu- 
late the means of carrying on any armed conflict. Another con- 
clusion that seems possible is that within that general process, can- 
flict or struggle, a terroristic attack on "counter" participants of a 
military character, in a specific subcontext. can be permissible. This 
brings up the final focus far our inquiry-are there any gaps in the 
present cavcrage by rhe law of war of terrorism in armed conflict: 

V, GAPS OR .UlBIGVIT\~ IN COVER.%GE 

A. CLAI.MS R E L A T I X G  TO CO.MEATASTS 

IThether there is a gap in caverage, an unregulated situation, or 
an intended exclusion of terroristic attacks on combatants under pro- 
hibitory norms of the l a w  of mar, a permissible situation, is hard to 
sa!-, but it does seem that no complete ban on terrorism practiced 
against military combatants or military targets when the terror out- 
come relates to military personnel presentlv exists. There are. af 
course, general bans on "unnecessarv suffedng," (he use of poison, 
assassination, refusals nf quarter, the "treacherous" killino or wound- 
ing of individuals, amone others regardless of the c&batant or 
noncombatant cha rmer  4 the intended target.i' These sorts of pra- 
hibition wl l  regulate terrorism on the battlefield to a certain extent 
in rhe sense that some terroristic acts uill be prohibited and others 
will not. ?-et. na specific ban on the use of a strategy of terrorism 
against combatants specificallv appears in the prescriptions as it 
does under customary l a w  i n  connection with noncombatant tar- 
gets or under the Genera Conventions in connection with non- 
combatantsr2 or captured military personnel-prior combatants that 
become noncombatants due to capture and 

Again. what is authoritatiyely interpreted as "treacherous" or 
"unnecessary" will vary with circumstances and the policies to be 

~ 

' ' S e e ,  2 2 ,  N C  IV. a n  2 3 ,  F\l  2-.10, paras 26-11 a n d  41 and J Pauir. My 
Lai and Visinani Yomi. lLfyfhr and Leader Reiponiibd#iy, supra note 5 ,  pxiiim. 

' 2 S e i .  e t ,  G C .  arts 3 I 1  16. J I  and 3 3 ,  and I. Pccnr, IV C o u i i r r r i a i  a t  

'nSee, i s ,  G.P.U , err .  17 rprahibmng phpca l  and m e n f d  rarrure or ' m y  
31. 40, ?ZO, ??5.?26 and 594. 

orhcr form of cmrcionl.. efc > 
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s e n  ed. Sometimes the label ',treacherous'' w l l  coincide v ith rhe 
use of  a terroristic srrateey and, rhus, resulr in a leea1 decision 
impermissibdirv. How&, where there is a nece&rr. and nor 
orheraise treacherous, r e r r i f v q  attack on counter mili&v groups, 
combatants, the conduct may \id be permisable in most cases. 
Sa tab l r  lacking are prescriptions gorernino rerror or even fear 
induciig combat tactics utilized aeainrt cornbarants. The 1949 
Genera C o m e n r m  on prisoners of'war does not attach until rhe 
relevsnr person has "lallen into the power of the eneim ' (artlclc 
4). In the case of  an  international armed conflict, or is a person 
"taking no actii-e part in the hostilities." in the case o f  a n  armed 
conflict not of an international character. (common article 1). The 
same applies for "combarants" COI ered under the Geneva TVounded 
2nd Sick Corn ention. 

History is far too rcplere with e~amplei of the use of  rerror 
tactics againsr one's combatant enemies to supporr a claim thit  Ian. 
prohibits such conduct enrirela or that armies are willing to eii e 
up such a srrategy in the conceit of armed conflict. T1.e harbre- 
ferred to the remarks of yon Clausewrltz rhar faiored the use of 
terror against civilians for effective control..i and one can macine 
the lack of restraint which must hare then existed upon the us; of 
terror aoainst combarants. In a Iecent article. Colonel \-eale has 
etated thBt ' [m] ilmrl; terror differs from civil terror  hose ultimate 
end is control, while the first aims for the phvsical and moral 
destrucrmn of the enems's armed forces." Y N e  rather unheii- 
taringl!. accepts i r  as ' a  lept imate  instrument oi narional policx '';' 
and addr rhar it has been extensively utiliied in varfarc .  T o  docu- 
menr this statement he lists erent i  such as the S a z i  V-I rocker  at^ 

racl<s on Enplish cities. the . U e d  terror-bombing of Drcrden. e i  e m  
such ai  Hiroshima. Rotterdam. Coi-em-all  e i  CLIII apparcnrl!- to 
place pressure upon rhe enem>- milirarr elites or iii-crall capacity 
in much rhe same way rhe Germans attempted in TT'orld TTar I 
ro do so for area control-and also states 

fare technique< are  15 terror- i>ducing r s  Hiunib 
ed m he unrrrtricrcd i v b m m n e  i i i r h r e  by Gcrma 

~n the F m r  \Todd \Tar, t h e  i n i i d  use of m h . .  napilm 2nd p o x m  p i  
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Terrifying weapons probably have been used throughout history 
far a terror impact in addition to normal military use,'B jusr as 
the ancients played upon psychological predispositions when they 
utilized new weapons, ractics or means of dress and deception. A 
17th Century Dutch jurist (Zouche) posed the question whether 
"the supersthion of enemies may be used ro their hurt,," and appar- 
enrly added rhe following passage to mark his approval. 

Philip. King of Zlsccdon, crawnod with lmrel hrs ro ldmr  uhen they *ere 
to fight ngmx the Phmimr .  beciurr the Phmisni h id  dcrpoikd the 

cemple of Apallo, and IC would be terrified II rhc sighr of ther g o d s  O W  
leaf. T h e  device succeeded, for they at  once turned their backs. xere  cut 
doun .  and gave the King 1 bloodleu victory . . . Genrilrr s i ) i  there i s  "0  

reason why rdvmtnge should not be nken of the s u p c m t m  of ene- 
mler. . .?a 

Ever since [he time of the ancxnts. the practice of instilling panic 
in the enemy so thar his forces can be cut dawn has persisted. and 
na legal distinction exists between the killing of the fighting or 
the fleeing soldier unless in a specific canrext it would be rather easy 
TO capture him. Bur anorher 17th Century Durch jurist Grorius, 
sought to draw a distinction between those still fighting and the 
captured with the following passage on the killing a i  those who 
are caprured or willing to surrender: 

Exceprrons, by no m i m  ~ Y S I ,  t o  these precepts of equity and niiurd 
~ p i t i ~ e  u e  airen alleged -Renliiuon:-rhe mccssi ty  of m k m g  tern- 
the obstinacy of ~eiistancc. It  i s  emiy seen that rhare ere Insufficient q u -  
menis. There 15 no dingor from  captive^ or pcrmns willing 10 surrender. 
2nd therefore. to lpstlf! puttmg them IO death. rhere should be anrecedenr 
Clime, of s C'pml %mount. $0 

By the 18rh and 19rh Centuries, the distinction bv Grorius was 
fairly well accepted, although one texr writer, mhilk criticizing an 
earlier practice, actually raised a claim that would be seen again as 
he srated: 
__ 

TaOne IS reminded of the eerlier USE of rhc c m - b o * .  arbdirt ,  harquebus. 
muiker and poiion gs. end their subsequent condemnation. See, e.#., "rl*las. 
INTZRNAT~OSAL LAW 1mlM (2 ed. 1854); and C. Fewmcn, INTEBNATIOWL LAW 
667 (1561) 

79 R. ZOL.CBL, Ax Enoimos  OF FLCIAL LAW AY_D Pk-UPS, OP OF I*I LAW 
B&TWEY S A ~ O Y E ,  AID Quina\-r C o ~ c ~ n r i a c  THE SAME 17;~176 (Hailand 1610, 
C.E.12. ed., J .  Brirrly trms.  1511). 

80111. H. Gaonos. Dc JURE BELLI ET PAOS 222-123 (W. Whewell t r m  
1813)  See d m  J P m r .  M y  Lai and Virinani: N o m ,  M y h  .nd Lalide, Re- 
rponnbibty, supra nore i st 129. and ruthorilks cited. 
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Today, Che Guevara has writien of the use of terror against 
"point men," the lead elements of a mdirary u u t  on rhe move 

porrrnr ss a piychoiogicd iacror that the man in rhe \mguuard 
aut eicapc ~n e ie ry  b d e .  brcruie rhli pmducei a x h m  the  

a groriing C O R I C I O Y I ~ I S I  af rhi i  danger. \inti1 the momem 
nobod! vants m be in the , m g u a r d i ?  

\loreover. in stressing the ps)-chological impact of a gaerrilla am- 
hush but blurring the distinction made by Grotius and presciir norms 
he wires.  

mrpme .  he should launch himicii into rha 
ng like a romido. deirroymg all. g i i ing  n o  

IOOCCI call f o r  it iudging rhoic i iho m u i t  
be judged s w m g  panic among rha  enemj cornbifani i  8 3  

Also of recent imporr has been the practice of armies in camha  
in utilizing strategies aimed a t  inducing psycholopcal itares of fear. 
amiet)- and [error by such merhods as: using silencers on weapons 
for nighr sniping, usinp night barrages of fire or Intermittent firing 
for iuch purposes. calling out  ro enemy encampments at  niFht. using 
loudspcakers a t  nighr ro rhreaten or plav upon enem)- supersririans 
iuch a\ fear of death-dearh moans. using intcrmirtent silent periodr 
herween arracks upon enem) pontions, urine boobvtrapi-or an!- 
rnarerial or weapon-for such purposes, mutilating the dead or 
dying-srrictl>- prohihired by cusramar>- law and Geneva lax -tor- 
twiny detainees for information or any other porpose-srricrl>- 
prohibited h i  Geneva Im-attacking all scouts or  troop ourpoirs- 
01 an)- parricular locarion or funcrionar!--for such a purpose. playine 
~ 

id s t  10-11, 14-19, 85. 91-9q. 

advantage. S i r  id. I? 14. 18-19, 29, 85 and 93-94 Of course, idmmar) exec 
ewiimaiioni m d  'giving no q u m d  i ~ e  s t r i c d ~  prahibrted by rhe II\V of i a r  
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"cat and mouse" with an enemy unit readily subject to capture 
or quick annihilation, spreading false rumors of disease or other 
calamitous events in order to force a paluc or surrender. thieaten- 
mg to summarily execute captured enemy personnel or armed 
' resisters" and sabatours-something that would be strictly pro- 
hibited by Genera law-threatening other types of reprisals against 
persons protected by the Genera Con~,.ent,onE-something that would 
be equally prohibited-including threatening to maltreat captured 
relatires ot  friends or "sympathizers" of enemy personnel or causes, 
and uses of massive fire power against enemy cornbatants far such 
purposes. Terrifying a combatant through conduct which is ather- 
wise prohibited presents no problem for legal decision-it remains 
prohibited. Terrifying by  threatening to do something which would 
be prohibited if the threat were carried out should be viewed as 
impermissible, as is the case under general efforts to prohibit threats 
and attempts under a general Convention on terrorism, since the 
policies behind the specific prohibitions would seem better served 
by  such an approach; but there have been no aCNd cases or legal 
principles of such a specific character known to the author outside 
of the argument here. The  remaining question-is everything else 
directed at combatants to be permissible or are there cases where 
the serving of goal values requires some restrictions an the use of 
t e r m  against combatants by other combatanr~?~'  Only the com- 
munity can provide the ultimate answer, bur perhaps a proper 
deference to the principles of "necessity," "proportionality," "un- 
necessary suffering," and humane treatment will leave little else for 
regulation except where a specific c~nsensus develops concerning 
the proscription of a specific type of strategy. 

B. CLA/.MS R E L A T I N G  T O  NONCO.MBATA.TTS 
Anorher area for policy consideration involves the use of terror 

tactics against noncombatants which are nor in the actual control 
of the precipitator aimed farce.es As mentioned befare, the custo- 
mary law had developed principles prohibitinq the attack, by  any 
means. upon noncombatants per se, bur interre&ng practice of aerial 

84Nole thir iitickr upon combatants by rhme wirhour I recognizable uniform 
or iniignia I$ i l reidy prohibirrd undcr the liul ai ~ a r .  See, e g ,  I. Pauir, M y  Lri 
and Vietnam Nonni, Myths and Lender Rerponrrbifity, i u p a  note  I a t  131-135 
and 141, m d  references cited, 2nd mpn note 70 

85 O f  COY~SI. atracks upom noncornbarinrr that u e  already ~n the a~tu.1 control 
oi the itticking rnilmry force (detaining power) is ipecifirdiy prohlbxed in 111 
contexrr. 
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warfare lefr a gap m the prohibition in the context of a total w x L F  
Much of the prior expectation has since been recaptured and effmrr 
are underway to specify rhis prohibition in grearer detail in rhe 
new Geneia Protocols being formulated, but it would seem char 
rhe communirv cannot be too repetitive in articularme. in perspec- 
tires on rhis marter if ir wants to guarantee a n  erpec&on that no 
noncombatants can a e r  be the intended ablecr of a terroristic 
atrack. Presently, during an international armed conflict. hr r i c le  
1 of the Genera Cirilian Conrention gcnerallv precludes from the 
coverage of .\rricle 3 3 ,  which prohibits all  i o r h  of terrorism, those 
persons mho arc not "in the hands o f '  P capturing pamer.'. . h i c k s  
1 3  and 16, however, are much wider in cmerage since they appl) 
to the whole of the populations of the parries to the conflicr; but for 
a t c r r u n s t r  strategy to be specifically prohibited thcre. it would 
seem to haie ro inro1v.e certain rppes of participanrs therein men- 
tioned as either instrumental or primary targets (1) those "exposed 
to grare daneer." ( 2 )  wounded, ( 3 )  sick (4) infirm, ( 5 )  eupec- 
cant rnothers,-(6) shipwrecked, ( 7 )  children under the age of fii- 
rem who are orphans or who hare been separated from rheir 
families as a result o i  the mar, and (8)  members of a hospital staff 
prorecred under Article 20 or medical u n m e a  In rhe case o i  a con- 
flict not of an international character, common lrt icle 3 of the 
Genera law undoubtedly prohibits any terroristic atracks upoil anv 
noncombatants, caprured or not.8n b i t  men  here a specific prohi- 
bition such as the one contained in a new ICRC Dmft Prarocol 
would semi helpiul.'" 

The next area for conriderarim involves rhe problem of " m i -  
denral" or 'unintended" and unforeseeable [error. This problem 
can ariae where a n  attack upon 2 combaranr p u p  would orheraise 
be deemed permissible. but the situation for consideration iiivolves 
the close proyimirv of noncombatant personnel to legirimarc inilitary 
tarmeti or  combat operarioni. Generallv. it can be stared. the prer- 
d e  of ciiilians m close proximity td a military target does not 
render the area immune from aerial or ground arrack and u n h r e n -  
tional suffering resultant from the proportionate eneapemenr o i  that 

~ 

LlSr i  E S r o i e l l .  w p r  nore 34;  and J.  Pauir, The Yuclnr Daciiian xn Woi . ' .~  
Wrrr II-Tvunim'i Ending m d  Avoidance of War, 8 1x1'~ LAWYER 160 1 ' 
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target 1s not a violation of the law of war.D1 This is usuall>- cate- 
gorized as "incidental" terrorism or suffering, bur is all "incidental" 
terror among noncombatants, which IS something that to a certain 
extent seems to occur in all armed conflicts, to be totallv banned, 
freely allowed 01 t o  be analyzed by  community decision'makers in 
terms of actual context and the impact upon shared goal values: 

Sir Lauterpacht, in commenting on the gap in the complete legal 
proscription of the attacks upon noncombatants which occurred 
during IVorld War  11, had stared that civilians per i e  must never 
be targets and that "indiscriminate" attacks were outlawed, but 
that in the contexr of Ii'arld W a r  I1 there may ha\e been a dis- 
tinction between rhese impermissible acts and the bombing of 
"civilian centers" far imperative militarv objectives "in an aoe 
of total xmrfare." He also made a disrhction between the pe?- 
emprorv prohibition of "intentional terrorization-or desrruction- 
a i  the cirilian papulation as an avowed or obvious object of attack" 
and induced terror which is "incidental to lawful operations." 
Close to [his claimed distinction, and with a different interpretation 
of what is "incidental" that is more akin to  r a n  Clausenitz. Gne- 
rara and Soviet ideolog!-. is a remark from the e a r k  Spanish jurist 
Suarez that 

. innocent p e ~ s o m  as such m q  ~n nowix he slain, e jen  if the 
menc iiiflicrod upon rherr slate would, orherwae. be deemed inadcquare. 

'111) the) ma) he s lam when such m act 13 "eceriiry in order 
cmr! . . t h e  case ~n qu~srion inrdves borh publrc mthorir) and 

s ]"It C8"Ie 02 

Ti'hat 1s merely "incidental" to  lawful military operations is a 
Ice). question v,hich should be approached n i t h  a comprehensive 
map of policy and context. Otherwise rhe community ivill be 
drawing fine conclusianary lines between attacks on populations 
per re and population "centerr.'' or between "intentional" terror 
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and foreseeable "incidental" terror. in  a manner  unrespans~ve to 
all community values. It is assumed that Professor \IcDougal and 
others iiould approach the question this nay .  but I[ 1s not clear 
whether they would now ban outright rhe "incidenral ' population 
terror utilized to coerce s ta te  political elites (or 1s such ever merely 
"incidental' ro a military oblecrire nhen  utilized as an essential 
component of the Today. ere" if the community out- 
laws all atracks on population "centets" (we still seem to be hostages 
m a nuclear bdance). this question of "incidental" terror in  armed 
conflict seems unatoidable. 

Additionally, this type of distinction. as stated before, points to the 
need for a greater clarification by the ~ o m m u n i t v  of the zoal values 
ir wishes to protect in this and related contexts. and to rhh need for 
a more useful ret of decisional criteria than the inere conflictme 
concIusions o f  inrended "object o f  attack" or "mcidenral" terror 
XT'ordi that hate appeared in recent debarci and studies on the 
general question of inrernatianal terrorisin such as "innocent" or 
"indiscriminate" seem to evince a groping for a similar legal dir- 
tinction between direct attacks upon noncombatants. attacks upon 
combatants and indiscriminarc uses of armed I-iolence. The use of 
rhe word "innocent" m reference to  targeting or needed protection 
has permeated recent governmenral stat&ncnk on [he eeneral ques- 
tion of international It is nor dear at all. haweier. 
whether states had actually intended to hinge the question of per- 
mirsibiliri- on such a nebulous concept and its implied opposite 
"guilty." with 11s potential far  a preatly di\ ergent moral. political 
and other ideological conrent as well as summary decisional pro- 
cedures, generallv o f  a simplistic nature. \ for t  likelr. the word has 
merely been repiated from the use made ~n the Sec;erar>- General's 
Report on Terrorism. Such a copying is dangerous i inles  the coin- 
munity is chaneinm its perspectives on the ab&e mat te rs  T h c  word 
"innocent." &n,ois fraught with human rights problems connected 
mirh the proribition under the law of a a r  of sunman' executions 
and related prohibitions under general human riehtr Ian of rhe 
denial of a fair trial e o  

660 n 421 d t h  id. 21 658.  
*hThe use of the ward "innocenr' nppcan 10 some 19 of the  $ 5  repllei made 

t o  the  Socreiiry Gcneral by August I973 or cantinod in the Ad H o c  Commlrrcc 
R~porr  of Seprember 1971. 

s s F m  ~ i l e ~ a n i  logd norms ie i ,  eg,  GC., nrcs 3 ,  5. 2 2 ,  11, 7 1  and l i 7 ,  GPTY 
am 1 3 .  82-108 m d  110, Fhl 17-10. puas 28, 11, 78 m d  85, and United Starer Y 
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A much less extensire use a i  the ward "indiscriminate" appears 
in the general debate and no clear consensus as to its criterial value 
appears?' but it is at least a word of some use and with an historic 
underpinning in the type of decisional distinction made in connec- 
tion with discriminate attacks upon combatants and attacks made 
with little or no effort to distinguish between combatants and non- 
combamnrs or benveen permissible and impermissibie taIgers. If 
we consider the normative content of the law of w a r  and tie in 
words such as "object of attack," "incidental," and "indiscrimi- 
nate," u-e at least have some identifiable goal values and criteria for 
arriving at a more rational and comprehensive decision in cases in- 
volving terror outcomes and effects outside of the intended arena 
of interaction or outside of the permissible targets, especially if 
w e  include in such a consideration the zener21 principles of propor- 
tionality, humane treatment and unnecekary suffering including the 
requirements of protection and respect far persons protected by  
Geneva l a w  \lost likelv, the use of phrases such as states and 
persons "not directly inbolved" in the conflict, persons "oncon- 
nected with-or not'responsible far-the basic cause a i  the grier- 
dnce." and "third stares" is connected with an attempt ro make a 
criterial distinction of a similar nature (and not just a self-protec- 
tire I t  is most difficult, howerer, to relate the use of 
such phrases in the early comments of states on the general prob- 
lem of international terrorism to some implied geographic, "guilt." 
or inrolrement crirerial distinction in connection with terroristic 
prohibitions under the law of mar. \lost of the comments are short 

List. 11 T.V,'C. ac 11i3 and 11-0. See siso J.  Panif M) La8 and Vietnnn. Nannr,  
Mythi  and Lender Reipmiibdity.  supra note 5 st 118-139 on the p a e n r i a l  for 
human drraiici and massmei lnherinr m the use of mch ambiguour crireriai refer- 
ences as ',mnocenr,' 

#?The use of rhc word ''indacrimmare'' appeirr m some 7 of rhe 5 5  ~ e p l i e r  
made t o  the Secretar? Genml .  Sce U.N Doc. AIA.C.160Il md Adds 1-5 In- 
cluded here ere Federal Republic of Germany. Frmcr, Israel, lral i ,  N o r a w .  
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and iague, perhaps intenriooall>- so, and do !not iceni ro conwier 
the Ian- of war. 

VI. coscLLsIos 
I r  can be stared that m future  efforts bv staces to xt icularc  a i  

aurhonratn e d m n c t m  beta een permiishie a n d  ioyermisslhle t e r ~  
Ior 01 an international narure, some efforr wdl hare to he made [(I 

consider rhe eostent norms and expectations articulated undcr rhe 
Ian- of w a r  and the general Ian. of human riohts .\lreadi- the Idu 
of war prohibirs terroristic artacks directed it mncomb&anr*. lrur 
there are sereral questions which seem to require ereater :mention 
and a more detailed ser of decisional criteria for A &we r a t m a l  and 
polic>--rerring community effort. Some of these quesrions involve 
the distmcrions to  be drawn in the case of cerrorimc attacks upon 
cornbmnrs, criteria1 distinctions in connection w r h  the problem of 
"incidental" or  "unintended' terror. and  the general q " e h n  of 
definitions and broad excIusioiis. 

Broad exclusions from the leeal iegulurion of conducr in c e m m  
contexts such as self-determination srruegles, struggles q a m r  1s- 
gresiors, workers struggles or guerrilla warfare  would be e\rremely 
unwvlse and contrary to general trends and expectarions hich relare 
to rhe development of a more inc l~s i r e  rcferrcnt to  aurhorit), a 
imme interdependent and cooperatir e \I odd  community. 2nd the 
quest for human dienitv and a mmmizmm of armed I iolei ic~ \ I a n -  
kind simpl!- cannoFaffbrd to leaie who; arcas of the niosr violeiir 
of confrontations outside of the regolnrion of l a v  a n d  t h e  hrmad 
demand for human dignit!-. 
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PROOF OF THE DEFENDANT'S CHARACTER* 
Lieutenant Colonel Richard R. Boiler"* 

The  rublm seems to gather mist which discvrrron senlei ody to thicken. 
and which \ l e  c m  scarcely hope IO dimpire by myrhing ivrrhor \we 
csn add., 

1. I N T R O D U C T I O N  

Judge Hand's statement must be the result of the sense of frustra- 
tion one encounters in attempting to reconcile the myriad of con- 
flicting riiles that govern the presentation of character evidence. 
In no other area of the law af endence are questions of basic 
relevancy faced more frequently than they are when dealing with 
character eridence. This is true because character evidence. as it 
is moit frequently employed, is circumstantial in nature and re- 
quires the fact finder to draw certain inferences and arrive at con- 
clusions based on those inferences. 

Confusion results from the interuse of the terms c ihrac ter  and 
reputation. The two are not rynonomous: character is x h a t  the 
man 15, reputation is what he is thought to be. Thus, it is conceiv- 
able that a man of poor character mav enjoy a splendid reputation 
and the cmrerse might also be true.' 

Many of the current rules which govern the admissibility of 
character evidence weie in use in the early 18th century. These 
rules are not always based upon logical or relevant considerations, 
bur are sometimes the result of extrinsic factors. The most rele- 
vant types of character evidence are frequently incapable of ime 
bccaure they are too probative* and the old maxim "actions speak 
louder than words," though still logically valid, is nor followed 
when proving character. A n  accused's past acts whether good 01 

'The opinions 2nd canclumns presented herein *re rhoie of the aurhar and 
do not neceiiirily represent the wex%ii oi The Judge Adlocare Generays School or 
I"V mhCr mrernmenrai  aeencr. 
, i  - ,  .. JAGC, C.S Army. SutI Judge Adlocite, U.S Army T m m g  Center S 

Fort Polk. Fort Polk. Lourrima, BA. .  1919, LL.6.. 1961. Drake C n i i e r r q  \ lembei  
ai rhe Bars oi IOU%, fhc U S  Court of ZLllmry hppeds and the C n m d  Starer 

1 \-ai11 5 Cnired Stntei. j q  F ?d 1006, 106- r!d Cir 1932) (Judge Leiriied Hwd 
supreme cowr 
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bad, are generally inadmissible to establish h1s character.' Special 
rules atrend the area of the expression o i  character through opinion 
thar are not followed in the field of opinion eiidence eenerallv; 
hearsay and rumor the scouree of the l a w  of eridence.-may fie- 
quently be relied i p o n  n-hen'a witness testifies ro the repitation 
of another.i .Is in manv other areas of the Ian-. these I U I ~ S  mav no 
longer be compatible &th the lifestyle of the maloritv of Aheri- 
cans. For example. the continued viahilir>- of reputatioi ai ciidence 
of character should be queirioned since most Amencans lire in 
large and impersonal metropolitan areas rarher than m a 1 1  rillaaes 
uhere eieryone knoms his neighbors. Likemise. these rules h k e  
not kepr pace s i rh  scientific adrances, especiallv in the field of 
psychiatry.& The precise nature of a man's char&er is difficult co 
ascertain and yer A considerable body of l a v  1s based upon the 
aisuinption that rhe individual's character is stable and basically un- 
changing from year to year.a This article ~ 1 1 1  nor iniolie melf 
with those situations in which character i s  ''I" issue." that IS where 
character IS a n  essential element of a charge, claim 01 deienre. bur 
will attempt to provide some meaningful guidance for those in- 
stances where proof of the defendant's character may affect the 
ourcome of a case. Among the areas to he covered hv this article 
are: the importance of character evidence to the mditar!- practi- 
r imer,  rhe merhads and means available t o  elicit character ei~dence, 
how to prore the accused's character; how the prosecutmn may 
rebut eridence of the accused's good character, limitation of char- 
acter witnesses, and instructianal requirements, 

It. THE I\lPORThSCE OF CH.IR.ICTER EVIDESCE 

A .  GE.VERAL 
The principal virtue of character evidence IS I t s  utility. In the 

rasr m q m t y  of cases it E pocrible to find ioiiieoiie i iho has some- 
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thing good to say about the defendant. Character eridence is rea- 
sonably earv to adduce and there are varied means of presenring it. 
It is admikible in any case whether felonv or misdemeanor or 
whether the defendant has pled guilty or ndr guilty. Evidence of 
goad character tends to humamze rhe criminal defendant and thus 
enables fact finders and sentencing agencies to rreat the defendant 
as an indindual since they know something abaur him. 

In any system of justice which engages in extensive plea bargain- 
ing, the presentation of the defendant's character in the mosr 
favorable light is probably the defense counsel's most important 
duty. In rhe military system less than half of rhe cases tried will 
involve the question of guilt or innocence.r Indeed, the system op- 
erates much like the cinlian criminal process. Most criminal trials 
are by and large adbenary only in the sentencing phase. 

B .  PRETRlAL STAGES 
The  best may for a criminal defense lawyer to win a case is to 

never hare to try it. .\Iilirarv pretrial procedure governing the dis- 
position of charges lends it& to the dismissal or modification of 
charges at the initial stages of a prosecution.8 It is good pracrice for 
a defense counsel to give a commander reasons to deal leniently with 
a defendant at rhe earliest possible stage of a case. The  rime spent 
w r i n g  statements from character witnesses a t  this stage of the 
proceeding will reward the defendant and his counsel many times 
aver and even if  the case is referred for trial, the affidavirs or srate- 
menu will then be admissible in 
.I pretrial investigation under hrricle 12,  Uniform Code of Wi- 

tar? Justice," provides a useful forum in which the accused's coun- 
sel may present character evidence favorable to the defendant." 
The adrantames of presenting character evidence at this hearing are 
numerous. ;'he rules of evdence are not strictly followed and a 

' S e e ,  t g ,  United Smtes v IVerrhmm. 5 U.SC.\f.A 440, 18 CI1.R 6+ ( I c j i ) ,  

Osee 4 1 r z u i  FOR C o r n r ~ - \ l ~ a r u r .  U x i m  Srrms. 1965 (Rev ed.1.  an. 
United Stsfei Y Lawran, 16 U.SCI1.A. 260, 16 C I1.R. 416 (15661 

I4br [hereinafter rcferred t o  as h lC \ f  or IIAXLALI. 
10 10 U.S.C. I812 (1970) 
11 Cnifed Srafor Y .  Kirkimd, 25 C.\f.R. 797 (AFBR 1957) 
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more meaningful presentation may be made by the witness;?) rhc 
proceeding is generally ex parte and the mimess nill not be sub- 
lecred ro -extensive cross-examination, rhe same evidence that has 
an effect upon a commandeI general\)- affects the lnvertigatine OA- 
cer and mtght produce a favorable recommendation as ro &pori- 
tion o i  the case, and character testimony ar this stage may influence 
the Staff Judge Advocate to recommend disposition, and the con- 
vening authority to dispose, of the case h!- means orher thsn h! 
~ ~ ~ r t - m a r t i a ! . ! ~  

The  nailability of character witnesses to testify i a r  the deiend- 
ant may also improve his leverage in bargaining for a faxorable 
prerriai agreement by not requiring the government to  subpoena 
defence cha rmer  witnesses. Article 46. UC\lJ prorider char 

The m a l  ~ o u n s e l ,  the deiemc co~nsc l  and the  cow-marn i l  shall h s i c  
equal opportumty t o  obmn ~ i r n e s s e s  xn accardarcc >i l rh i o ~ b  q u -  
larionr is rhe President ma)- prcicribt.l4 

Paragraph 115, \lanual for Caurrs-\lart~al," sets iorth the pro- 
cedures to be iolloued by counsel requesting a witness In Wash- 
ixgron li.. Te.~.zi.'~ the United States Supreme Court announced 
thar the sirth amendment pro! ision requiring compulsory process 
for obtaining wimessei in the defendanr's i n o r  \vas applicable to 
srate prosecutions under rhe due process clause oi  iourteenrh amend- 
ment. The Court of Alhtary Appeals has done a t  least as much 
for rnilitar). deiendants h!- holding that the restimony of character 
witnesses may be necessary to rhe ends of pstice in a particular 
case and iurrheimore that the defendant 1s entitled to present the 
is-itness perianally before thc l lrhough this sub- 
ject wdl be treated in more depth later in this arncle, the point to 
be )made E rhat rhe deicndanr may gain favorable treatment from 
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the governmenr by offering to presenr characrer evidence by depo- 
sition, stipulation or letter.18 

C.  A T  T H E  T R I A L  
Juries rend to reward the good man and to penalize rhe bad 

man; this human inclination has produced the prohibition againsr 
rhe inrroducrion of acts of uncharged misconduct to show that rhe 
defendant is, or was, a bad man. Writers from James Gould 
Cozens  to Kalven and Zeisel have recognized that the jury is defi- 
nirely influenced by evidence of good character.'8 Judges are also 
influenced by whether an accused is a "bad man," and in many 
cases where rhe jury acquits, rhe judge would have convicted him 
because he knew of the defendant's criminal record. Kalven and 
F s e l  devote a full chapter ro a discussion of rhe reasons for iud e 
p r y  disagreement about a It makes sense to assume t f a i  
judges and juries will be influenced favorably by rhe defendant who 
exhibits good character. If counsel can give rhe fact finder, eirher 
judge or jury, good characrer upon which to hang his har, his client 
will benefit as a result. 

Furthermore, rhe rnilirary jury is instructed char evidence of the 
accused's good character, rrmding alone ' h a v  be suficienr to raise 
a reasonable doubt that [he] committed che offense charged."1' 
The  jury instrucrions in many other criminal iustice systems inform 
the p r y  that character evidence, considered with rhe ocher evi- 
dence in the case, may be sufficient to raise a reasonable doubt.22 

D.  DEFER.UENT OF CONFINEMENT 
Article 17(d),  UChlJ,  provides rhat an accused who has been 

sentenced ro confinement may request the convening authority to 
defer his confinement until his senrence is ordered executed. Eri- 
dence of goad characrer of the defendant in the record may influ- 

I 8  Cf LTnirad Sratci v Cummmgr, 17 U.S.C.\I.k. 376, 38 C.hlR. 174 (1968) 
(Far the goimmonr to offer 8 favorable prcmal agreemenr I" exh inge  far a de. 
f e n d a n r r  x%iirer of his rights h i s  been condemnodl. 

UXJIPT 57 (1942), KILYEX & ZEIIPL. XIS#<, e.&, C o r r m ~ .  TYE Jus? AKO 

90 Kilren 
81Unired Srarrs V. Pond. 17 U.S.Chl.A. 219, 18 CZ1.R. 17 (1967). Unlred 

S r a t E ~  V. Sweeney, I4 U.S.C.ZI.A. 599, 604. 34 C.I\I.R. 179, 181; U.S DEP'T os 
ARMY, PAMPHLET No. 27-9, \IILITAW Jcoc~'r GUIDE, pan .  9-20 (1969) 

**See, e.&, 1~~1x01s P~nxaau PO* J ~ a r  lsriscniovs S 3.16 (1968). 

Tm A ~ i ~ n w x  JURY 242.54 (1966) 
Z e d .  i u w  note 19, af ch. 8. 
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ence the convening aurhoritv ro defer confinement. I l rhougi i  rhe 
Article speaks in terms of ;he deferment being uithin r h c  "sole 
discretion" of the officer to whom the requesr IS made, the Coiirr 
of \lilmr>- .ippeals has held that the action is r u b l e a  ro r e u e w  
ar both the granting srageZ9 and the remndin_e srage.?' 

E.  I S I T I A L  A N D  APPELLATE REVIEIV 
Borh the conrening amhorn!- and the Court of \lilitary Reiieir 

are empowered to reviexi rrials de nom?'  Thev are required to 
base their approral of rhe findings on the reasokbie  doubt srand- 
ard?O and ar both of these stages of reiiew defense character evi- 
dence can raise a reasonable doubt as to the guilt of the accused and 
rhus have an effect upoii the findings themselTes.2. 

Alrhaugh findings of guilr>- are approred, sentencing considera- 
uons are important to most defendants The convening authontr  
has absolute discretion to disapprove or modify a sen teke  so l m g  
as he does nor increase rhe se\erit\- of the ~en tcnce .~ '  To  assisr rhe 
coniening authoritr in determinine an apprapriare sentence. the 
staff judge adrocate is charged ai& the  rerponsibilitv of advising 
him as to rhe specific action that should be taken in each case.2o 
I failure an  the part of the staff judge adrocate to accurately sum- 
marize evidence of the defendant's good cha rmer  may constitire 
prejudicial error." 

Sentencing considerations plav a major role in rhe \ iork of the 
Court of .\lilirary Review. For rhe pasr two years the court, al- 
rhough affirming the findings. has modified sentences in marl!- 20 
percent of rhe cases r e r i c ~ e d . ~ '  It i s  axiomatic that a defendant 

13 Dale r Unired Srarri. 19 L! S C \I .I 2 

2iCallior 7, L'nlred Stares. 19 r ,S,C\l  .\ i l l .  12 C.\IR. 113 
% S r i  10 U S C  b ?  851 m d  8661 I19701 (Arncler 61 and 66' UC\IJl 
2 8  \IC\[, p m i .  856(1) IC, and 1c01. 
27Se1, e g. r n m d  Srnrer j .  Enlau, 16 

SI1to1 ti Simpion, 25 C.ZlR. 5 5 ;  (ABR 1958) 

re\aiiabrlic on rhe question of ibvie of d i m e n a n ) .  

21  11Chl. pan 880 

05 (19-2) Knired 
Starer I Hubbird,  21 U.5.C i1.A 111. 41 C 

1970. nt 16 and l n a i y i r  of Generil and Special (BCD) Courr-\ larud Data <FX 
1571. Office of The  Judge Advocate General-Arm?) 
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who has erinced goad character stands a better chance of having 
his sentence ameliorated. 

111 S . \ I l K L  ISL) L l I L l f \  OF 
( ' I  I l K l C T L  R L\.IDLSCL 

A. NATURE 
There are two types of character evidence: direct and circum- 

stantial. Direct eridence of character is often referred to as "char- 
acter m ~ssue." l k h o u g h  this article does not deal with direct a i -  
dence of character, IC must be referred to brieAv in order ta highlight 
its circumstantial use and to allow the reader ;o distinguish it from 
circumstantial character evidence. In a libel or slander action, the 
plaintiff pleads that his character was defamed by  the slanderous 
language used by  the defendant. The defendant in his reply admits 
the language. but claims the words spoken about the plaintiff were 
true. T o  the extent that those allegations reflect upon the plaintiff's 
character. thev may be Similarlv character of the victim 
is in issue in a sediction case where a stitute requires her to have 
been 'of previously chaste character." Her previous acts of inter- 
course with others are therefore admi~s ib l e .~~  

Those who deprecate the value of character evidence do 50 on 
two bases. First, reputation is not an accurate barometer of char- 
acter. Oblectiriry may be difficult when the witnesses are friends, 
acquaintances. or relatires of the defendant. Second. the pro- 
bative value of the inference "good men do nor commit crimes" 
1s thought by many to be 100 tenuous to justify the expenditure of 
the court's time.ai tndoubtedly,  some of the most publicized crimes 
involve those who have fallen from high places. One in a position 
af trust probably had a good reputation or he would not hare been 
in that position; his abuse of that trust simply means that other 
factors such as opportuniry 01 present situation autu eighed his 
desire ro sustain his good reputation. Business, family and social 
relationships are to a great extent based upon one's ability to pre- 
dict another man's response to a given situation. When it is said 
that "his action \\as unexpected" or "he acted out of character." 
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it means the assessmenr XIAS in error. It docs nor mean, hoiiever. 
that the inference is of no value I[ simplv means chat the inference 
is nor mfdlible.35 Character evidence m& the rest for cucumstan- 
rial evidence if the etidence offered renders the desired inference 
more probable than it would be without the eiidence, it is re le ianr  
and generallr admis~ ib le .~~  \lanv decisions invoh in? im esrment. 
medicine, and the peno-correcrio&l process are based-upon profiles 
created on the basis of past action or inmi011.~. 

I .  Chracter bejore Fiodingi. Eiidence of a defendant's good char- 
acter 1s reletant m a criminal pro~ecutian.~'  I t  m a r  be'helpful IO 
place the varmus inferences involved in a logical format 

1. The defendant enjoys 3 good reputation, 
2 .  Persons enjo)ing goad reputations probably possess good 

character; 
3 ,  Persons of eood characrer probably would nor comrnir the 

act charged, therLfore 
4. The defendanr probably did not commit [he act charged 

Firsr, the syllogism can be abbreviated by combining factors 1 and 
2 ,  that is, the defendanr has a good character. This hoiicrer mer- 
looks the facr that man's real character can rarely be ascertained. 
The only indicia a1 his character are rhe things he has done. vha t  
the communiry thinks his character is, and 7% hat specific persons u h o  
enjoy- an acquaintance with him believe his characrer to be. In  
summarv. he m a v  perlorm bene\olent acts, enjoy an excellent repu- 
tation. ind be &en to the core. byhat he really 1s and what he 
1s rhoughr to be ma!- be quire different.8Q 

XVhen considerino factor 3 one should not ienare the lacr that 
persons of good c h k e r  may commir a c r i m h  act. The fact 
that the! usually do not da so. or probably do not do so, only 
makes it improbable. nor impossible, for the defendanr to ha\e con- 
mitred the acr. Logically, the nature of the particular act the 
defendant LS charged with committing should have some bearing 
upon any inlerence tha t  ma!- be draiin. For instance, a man of 
goad character probably xrould nor commit murder, bur might 
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run a red light. and although it was once thought that evidence of 
good character could be presented only in capital cases, Wigmore 
Las stated that evidence of good character is admissible for the 
defendant in any case whether misdemeanor or felony, inalfrni in 
re 01 nialuiii prohibi tmiO It is, however. accurate to state that 
character evidence is mow probative in a case where rhe conduct 
atrributed to the defendant is a gross deviation from the normal or 
one where a specific stare af mind is required. 

The Court of hliliraw Appeals and the Courts of \lilitaw Review 
hare. an numerous o c ~ ~ s ~ o n s .  commented upon the valuh of char- 
acrer evidence. Eridence a i  the defendant's good character is 
rhought to be particularly beneficial in sex cases?1 These cases 
usuallv involve close quesrions of fact, where character evidence 
will b e  of greater value.'2 Sex cases oft-times pit the credibiliry 
of the ~ i c r i m ' ~  against the good character and morality of the 
defendant. and consequently lend more aeight to any character 
e\idence presented. 

2. Character after Findingr. The  nature of character evidence in- 
troduced in the post-findings stage af the case is different than that 
elicited on the merits. Prior to findings character evidence tends 
to  show chat the accused did not commit the act, or if he did, that 
it was not done with the requisite criminal intent. During the post- 
findines stage of the trial, character IS introduced to mitigate pun- 
ishment or to show a potential far rehabilitation. In military crim- 
inal pracrice many of the restrictions which are placed upon the 
introduction of character evidence an the merits disappear in the 
past-findiner stage. The  Manual provides that the rules of evidence 
are relaxedfor the defense in the post-findings stage of the pro- 
ceedings." It erplicitlv states that specific acts of bravery or good 
conduct are admissible after findings have been reached," although 
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both the A l a m a l  and rhe case laxi dictare a conrrar)- result 6 lien 
such evidence is offered on the n ~ e n t r . ~ ' '  The  Coiirr of \Mitar!- 
.Appeals has held that to some extent the rules of exidence also are 
relaxed for the gorernment at  this sraee of the trid,'. Itliproper 
references to an accused's character afre; findings h a r e  been reached 
can usually be cured by reassesimg rhe sentence. li'hen the im- 
proper references occur durine the rrial of the merits of the care. 
courts are relucranr to assess-the damage and will often diimiic 
c h q e s  or  order a rehemno 

A cardinal rule followed yn criminal trials 1s tha t  prior K findings 
IS rhe defendanr 75 ho determines whether his character ill be 

litieared.i' .After the findings, the gavernmenr has the oppartunirr  
ro iirigate rhe character of the defendant irrespective of what t h e  
defense does. .is an  aid in sentencing, prior coniictions.io ieriice 
records,j" and records of punishment h d e r  .Article 1 5 .  VC\lJ,  i re  
admmihle.'~ .ilthough an e\teniiT e trearmenr of the subject is 
h e p n d  the scope of this arncle. counsel should be aware that per- 
sonnel records mainrained m accordance with reriice reeulations" 
which reflect rhe parr conduct and performance a i  the &sed .ne 
admisiible." 
~ 

2-?Ob 2 1 .  Unrred Srare i  I Cohar : O  C S C \ I  1 169 
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R.  UTILlTY 
There IS considerable authority supporting the proposition that 

character evidence is a i  a greater utility and probative value in the 
military than in the civilian community. Although there are cases 
which tend to denigrate the value of character evidence in civil 
cases even where fraud or bad faith 1s in issue5* as well as in serious 
criminal C ~ S C S . ~ ~  character evidence in military trials is given a pre- 
ferred position. Dean TTigmore, instrumental in formulating the 
evidennarv rules in the 1928 .\lanual for Courts-hlarrial, approached 
the problem from rhe point of view of the admissibility of an 
honorable discharge certificate. In his view. the soldier IS constantly 
observed and subjected IO controls which the arerage civilian never 
faces and the discharge is a testimonial to the soldier's successful 
completion of this rigorous period of observation by his superiors, 
a stamp of approval on his general good characrer.dB 

Colonel a l l l i am \Vinrhrop. in his compendium of military law,  
treated character evidence as something apart from evidence gen- 

So much 1 mmcr of COLYIE IS the admissibility of evidence o i  goad 
cha rmer  on a military trial. rhar. ahere the same  exist^, the accused should 
he ailoued all rensonihle i ic i l i r ier  for obraming ii, where it cannot be 
procured without too eonriderable L ddry or orher mbarnrrmenr t o  t h i  
service, the im of i c i  existence 2nd im rvbrtince rill in general properly 
he formilly admifrcd of record, by the praecution.ar 

4 t  the rime TTinthrop urote,  all types of character evidence, in- 
cluding acts a i  good conduct, bravery, efficiency, fidelity, subar- 
dinatian, temperance, courage, or anv traits or habits rhar make a 
good officer or soldier, were appar&tly admissible on the merits 

erally. 

United Sriror \- Tiylar, 20 L'.S.C\lA. 91. 42 C \ lR .  281 (1970). So r r i rh r t andmg 
the relaxed rvidenrinry pos ru~e  of c ~ u r ~ . m ~ t i a l  proceedings subsequent 10 findmgs. 
the limits of releiancy may be exceeded i i  prior mmandvcr  100 remote ~n lime i s  
Introduced. See, e.g, Rule 609b. Paasosio R ~ m r  OF EvioErce FOR Uvlrio STATES 

Co~nri  >KO \ l ~ m $ ~ m m s  (19-2) 
blhlurual Liie Ins. Co. 1. Keiiey, 19 Ohio App. 119, 197 N.E. 215  (1911) 

" . . the mrraducrion of such evldence I" w d  cases IO bolirer the character of the 
parties and the wirnerrei who h i re  not been mpeiched. would make trills ~nlel~r- 
ibly tedious and greatly I O C I E ~ I I  the expense arid delay of ifigadon." 

6~Cammanwea i ih  v, Becker, 126 Pa 101, 191 A 1 5 1  (1917) \lurdcr-reromony 
of good r e p u i a i m  Is of dovbriul value 2nd oiren dcceptiae Sea illso \T'ir\taar. 
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of the case even though the plea v a s  one of not e u d r ~  To some 
extent these l iberal rules inure coda\- to the be& i f  the militan 
accused The reasons for thc l i b e r h v  are thofold.  Fmr, unllki 
the ciiilian community. the military &tablishment is ~nussion or>- 
enred. .Although just~cc is an essential inerediem of morale, and 
thus affects the ultimate mission, a commander mal- decide, based 
upon h a  needs and the expected contribution of the particular 
accused. that he should disapprore the findines and sentence and 
allow the accused to continue co perform hi: part of rhe 01 erall 
mission. In order ro permit the commander to effectirelr vmoh rhe 
benefits of the accused's continued service, the record of trial !hould 
reflect rhe accused's abiliries and accomplishmenrs. Second, unlike 
the civilian defendant mho IS usually tried in the geographic area 
in which he resides, the military accused may be tried on another 
continent. thousands of miles from people v h o  knoe. him and could 
testify as to his character. This factor prompted the drafters of 
the 1951 \ l m u a l  for Courts-\lartial LO incorporate liberal eviden- 
riary rules in eliciting proof of character." 

11. \lETHODS OF PROVISG CH.IR.KTER 

( I )  
specit% a& of good or bad condbct may be shown. ( ? j  the opin- 
ion of people n h o  k n o v  him may be admitted. and ( 3 )  his repu- 
tarion in the community in which he resides may be shown. 

A ,  SPEC/FIC ACTS 
1 man's past conduct 1s probablv the best indication of his present 

character, hon-ever. the rules o f  evidence preclude this type of 
proofoo and there is no inorement currently adxocanng 311 eriden- 
tiary rule reform which mould allo\r. the introduction of specific 
acts to establish good or bad character.eL 

Lrrrinsic policies, not relevancy considerations. dictate this eri- 
denriarv rule-rhe exidence is t o o  Three reasons are 
generail? giien for excluding such evidence: (1) a defendant mav 

Looicallv a man's character niav be evinced in three n a y s  

. 
"Id  at  151  
6QSee LEGAL AYD L r o i r ~ m i z  B.arir. \IA\LAL /on Caiais-\ lrarnr. 1951. corn- 

menr on \lC\I, p ~ a  l i d b  st 2 3 3  
6 0 \ V I ' \ ~ O a r .  iil*'i note 19. %I ! 5 1 .  

68 1v,caaar. ruprn "me 19,1t % 191 

b l S r r  Rule i O i ( b ) .  Rriirio D u m  OF Pao~arro R i u r  OP E i l a n c ~  FOR U I i r r o  
STATES Cornri AYO \ l i c ~ n ~ l m r  (I9i!) 
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be hard pressed to rebut acts of misconduct which may span his 
lifetime. ( 2 )  the jury xvd have a tendency to convict based upon 
the prior misconduct and not on the evidence relating to the of- 
fense charged, and ( 3 )  the major issues at the trial are likely to 
become 

In apparition, it is just as relevant to show that the defendant 
lacks a disposition to commit a particular crime by proof of laud- 
atory acrs. Historically, at least until the late Eighteenth Cenrury, 
prior acts of good conduct Were rourinelv admitted in English trials; 
the English practice mould allow a chiracter witness to give his 
opinion of the defendant's character. It is logical to assume chat the 
specific acts of good conduct ~ c r e  admitted to show the basis for 
the witness' opinion, bur with the demise of the opinion character 
rule in England, prior benevolent or gracious acts mete held in- 
admissible.B' 

Toda), a majority of rhe civilian courrs hold that evidence of 
the defendant's past good acts is inadmissible to show h a  good char- 
acter.Ob In a murder case in which self-defense is an issue, there 
would be no error committed by excluding particular transactions 
which tended to prove a quiet and peaceable disposition on the 
part of the accused. The  rule in the military is similaraa but be- 
cause the witness may express his opinion o( the character of the 
person about whom he testifies. a greater liberality should be ac- 
corded [hat witness regarding the recitarion af specific acts of good, 
or bad, conduct: 

T h e  general rule is  that specific prior acts m y  nor come in t o  show the 
good character of the defendmr. Concededly rhlr rule should be much less 
rigidly applied in miliriry ha a d m i n i m a i m  chin elrewhere. in jiew of 
the reception of opinion terrirnany of good character. .4nd 1 Imilirary 
judge1 should not be crirlcmd far sdoptmg a liberal v i m  ~oncerning the 
sort of evidence which may be urilired t o  ejince good chancrer.B7 

IVhat is left is a general rule which precludes the introduction of 
specific acts to prove characrer. The  Caurr of Military Appeals. in 
precaror>- language. has adrised trial judges to be liberal in allow- 
ing rhe defense character witness ro stare the basis for his opinion 
of the accused's good character. The basis may consist of prior 

8 .  s r r  *<nerd>, Wlrr,oer, 'UP'I nore 19,m * 195. 
OIPeople > Vm Gaarbeck. 189 NT. 408. 82 SE. 718 11907) 
1 8  United Stntei r. licks. 18 C.\1 R. 912 1hFBR 1951) 
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laudatory dcts.  The  theory IS appealing unrd the gorcmmenr c a l l i  
witnesses i n  reburral and elicm the specific basis for rheir conclu- 
sion char the accuseds character is bad 

It is proper to a l l o w  the cross-examiner to rest rhe basis of a 
witness' opinion and i ihen a reburral character airness scares that 
the accused's reracity is bad, the defense counsel mav ask him the 
basis for his opinion. li'hen the ~ i t n e s s  stares rhar the accused has 
lied 10 him a half dozen rimes in as manv \I eeks, rhe anrn cr is them" 
and although the defense IS entitled to m ~ n s t m ~ t i o n  limiting the 
purpose for which rhe court members may consider rhe evidence,"' 
realistic all^-, no instruction can be of sufficient force to  erase the 
matrer from the minds of the jury.-0 

Several principles which haxe an effecr upon the mroducrion o i  
specific acts should be noted. One w a s  termed "multiple admirsi- 
bihy" by l V y p o r e  and wvai explained in these words 

. . nhen  en elrdonoar! iacr 15 ofiered far o m  p u ~ p c s e ,  and 
miiiible hy saoif)ing 111 rhe IUICI apphcablc to II I" t h a r  cape 
inadmirrible becauic IS  does not r a r i i f r  the rule5 au~l icable r 
orher capacity 7 1  

For example, ar trial, a specific releranr act of misconduct mal- rend 
ro prore moriI-e, mtenr. plan. design. knowledge. or idenritv of the 
perpetrator of the offense b e q  tried. Such act 1s admissible e\ en 
rhoogh K may coincidently place the accused in a bad light" 
Simdarl>-, when defense evidence purports to show that a i  e i e n t  
either did or  did not OCCIIT, the Government may prme  the coi l-  
verse by ~ e s o r t  ro a specific act.ia .% n i t n w  n h o  tesr i f ies as to the 
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accused's good reputation may be cros-examined as to his ever 
hearing of a specific acr of misconduct;" if his testimony includes 
his opinion of the accused's character, he may be asked if he knows 
about a specific acr of misconduct committed by the accused.'s 
The  principal purpose f a r  admittin. this evidence is ro test the 
character uitneir' credibility, not to'show the accused tv be a bad 
man, and the jury musr be instructed to limit their consideration 
of the uncharged acr to the purpose for which it was admitted. 
Specific acts may also be admissible to show that the victim of a 
riolent crime mas in fact an aggressor.B or to shon that the victim 
of a sex crime consenred or is an incredible witness." 

R. REPUTATl0.V EVIDENCE 
The  usual contemporary practice is to prove the character of 

the defendant by the ,use of reputation evidence.la Character may 
be evinced by a showing af a person's repurarian in the community 
and reputarion is the concensus of what the community believes an 
individual's character to be. There is autharirv for the proposirion 
that the witness testifying as tv anorher's repu;arion need not know 
him personally:'o the witness' resrimony is nor based an personal 
knowledge:" he is merely a conduit of community belief. 

Since reputation evidence is hearsav, ir is admitred as an ex- 
ception to the hearsay rule. The circ"mstanria1 probability of the 
reliability of reputation evidence has been stated by  Dean n'ig- 
more: 

uhe re  the rublecr miner 13 m e  which al l  or many members of the 
cammunlfy hare an ~pporrunir! of acqumng information and hare ilso 
sn interest 01 motive ID obtain such knowledge, there is likely to be such 

20 U.5.C i1.A 91, 42 C $1 R. 281 (19-01 (federal C O ~ V ~ C U O ~  admitted at  the posr- 
findings $rage of trial on a rebuttal theory).  

7~h l i che lmn  Y .  United Snrcr. 115 U.S. 469 (19481. 
76 United Starer P. Webrter. 21 C M R 492 (ABR 195i), Advisory Commirtee'r 

Yare 70 Rule 405. Paaso~ro Rr-rrs or E i i m v a  FOR THE L'zinn STATES Corari A \ D  
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a COnsIan I  l c t l i e  and m r e l l l p t  discusion and comp111m rhar the IC 
iultlng Opp1mon. if a definire opm1m does z e m l t .  I$ lhhelr to  bc fairli 
m i f i i o ~ i h i  .el 

Several perrinent poinrs musr be made abour eiidence of c h a r m e r  
evinced by reputation. First, one's repurarion IS built s loivl~- ,  ir IS 
disnngushable from rumor in rhar it has been substanriar;d and 
most generall! mill be rhe resulr of mam acts and 
For this reason, ir would be difficult f o r a  transient to develop 2 

reputation." Second. in order ro meer the reliability rest. the vir- 
nebs niusr be a member of the same comiiiunirv as rhc person abaur 
x h a m  he  resrifies." One who merely t i s irs 'a  cammuniry i i  nor 
competent to teitlf!- to a member's repurarion,"' he amply 1 1 ~  nor 
been d parr) to rhe "consraiir, actire . . . dacussion and compari- 
son" uhich is required. Third, the murd "communiry" ha, been 
given a liberal inrerprerarion by  the courrs,'s rhe Alanual specifically 
proiider rhar a mhrary unir is a cornmunit! ," rourrh. since bad 
men are r a k e d  about mure rhan p o d  men, rhe facr rhar a repura- 
tion viriieis has heard norhing abour rhe defendanr may be evidcnce 
of the good repurarion of rhe defendant. and hence good charac- 
~ r . "  Fifth, assuming char character is a r e l a d ! -  stable atrribute 
one's repurarion for  honesty ten v e m  before a charged larcenv 
should be as reliable a i  one's reput'arian ar rhe rime of'rhe alleged 
offense. ITigmorc has irared char rhe evidential ialiie of the former 
is "unquesrianable," but many coum nould find tha t  this mi- 
dencc 15 roo iemore in time ro be admissible.'n Sixth. a false iepii- 
~ 
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ration may be formed after the community has developed a partisan 
attitude based upon the unsubstantiared criminal charge itself." T h e  
Army Court of Military Review has employed this principle to 
condemn rebuttal of good pre-offense character with poor post- 
offense character.on Seventh, because reputation is based upon hear- 
say and aft-times is something akin to rumor. a witness may be 
asked whether he has ever heard anyone speak of any acts of mir- 
conduct committed by the defendant. The  rheorv seems to be 
that the reputation witness virtually states "No o& speaks ill of 
him" or "I have never heard anvthing bad about him," and if the 
witness has not heard about an act of misconduct of significant pra- 
portions, it may be a reflktion upon the extent of his knowledge 
of the a c c u ~ e d ? ~  

C. T H E  0PI.VION OF PEOPLE W H O  KNOW H / M  
Evidence of one's reputation has been termed mute and color- 

lessB4 and an "irresponsible product of multiplied guesses and gos- 
sip" which is intangible and untestable.gn Converselv opinion eyi- 
dence has been described as colorful, warm. natural, &aightforward 
and intimate.oB 

During the Eighteenth Century, it was common practice in the 
English courts to allow a witness to express his belief or opinion 
regarding the character of another and to speak of reputation alone 
war regarded as Improper. So liberal w.as the practice that wit- 
nesses mere  allowed to state that, based upon their knowledge of 
the defendant, they doubted that he could be capable of commit- 
ting the offense charged?' XVigmore doubted the efficacy of this 
practice since it invaded the prerogative of the I U T ~ . ~ ~  T w o  cases 
decided in the Zineteenth Centun- uere the undoing of the apin- 
ion rule,on and both a i g m o r e  and McCormick hare  expressed their 
doubts as to the validity of these __ 

01 \vlc\laar, mp71 note 39, at I 1618 
Q* Enired Starer 7. Mmrrr ,  39 C h1.R 479 1hBR 19681 
9s hlichilion I. Unrred Starer. 3 3 5  U S  469 (IRE) 

08 \A'IC.MOal, iupix note 19. a l  I 1986. 
91ld. t l  1981 and 1986. 
W i d  $1981.  
PBld. 

8 4  ZlcConMlcn, iupr4 nore 34. at s 118. 

Jones. 31 How. Sr Lr. 310 (1809) "It is repurnrran, II IS not whir 
of anorher i ihlch I$ the ivblecr of character evidence. Regina v 

Rowron. I O  Cox Crim Cis. 2 5  (1861) (no t~sdrnony baird upon knou'ledge bur 
only ~cput?rmn admmedl 

'00\ \ ,raoaE,  !lip" nore 39, at i 1981, \IcCaaM,cK, mpra nore 3 + ,  a t  , 158, 

53 
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Prior to the prornulgarion of the 1951 \lanual for C o u r t s - ~ l a r ~ ~ ~ l .  
the personal opinion of a witness regarding the character of another 
v a s  inadmissible in a court-martial proceeding.'O, Opinion eiidence 
mas. howeier, admissible after findings since rhe ~ u l c s  of erldence 
were relaxed a t  that stage of r ~ i a l . ~ ~ ~  

In present military practice, a aitness may gire his opinion of 
another's ~haracter. '"~ The foundation for the  admissibility a i  this 
testimony is established by showin. that the witness has an acquaint- 
ance or'relarionship with the d:fendanr of such a nature as to 
enable him to form a reliable opinion of the defendant I 

That the relationship between the parties n a s  tcnuous or of a Iim- 
ired nature affects the weight of the evidence. nor 11s a d m m i b h ~ y , ' ~ ~  

It should be recognized thar therc are serious problems with 
npinion evidence. First, if  a witness 1s alloved to testif! as to  l h i i  

opinion of the character of the defendant. he cannot lopicallv bc 
prerented from stating the reasons upon uhich this jndgrnek is 
based; logically. he should be permitted to state all  the specific acts 
perpetrated by rhe defendanr. Commentators ii ho speak in termr 
of "affectionate" restimany seem to  i-iexv this mimess as a defense 
character nitncss Xxho has only kind things IO ray abnur t h e  ac- 
cuied.loo If, hoverer.  rhe nirness has been called by the prosecu- 
r i m  in rebutral and is permitted to teitifv as to the specific acts of 
the defendant which give rise to his poor opinion of the defendanr'a 
character, the reiult \vould be far from "affectionare" or "n ami." 
Second. assumins the character witness for the defendant doe, relate 
specific acts affecting his ludgment. it would he nearly impossible 
for the prosecntion to ascertain whether the specific act? are m c  
or arc merely fabricarians. Third. if c ~ n t r o r e m n o  eridence as to 
the specific ;crs narrated hy rhe nitneis \vex allox~ed. confusion of 



C H 4 R A C T E R  E V I D E N C E  

the issues would result in surprise requests for continuances, and 
extended trials would 

To sum up, a character witness may, under the militarv eviden- 
riary rules and the eridentiarv rules promulgated far the trial of 
federal cases, give his opinioi of the character of the defendant, 
but the proponent of the witness will be unable t o  elicit on direct 
examination the basis for that Thus, the fact finder is 
deprived of something significant. the reasoning process of the 
witness. It must be content with knowledge of the witness' status 
and accept the w m e s s '  testimonv on faith alone. Even with this 
limxation. opinion eridence pres& a truer picture of the defend- 
ant than reputation evidence. First, since the witness who testifies 
as to his opinion of another must knou  that person, he w l l  be able 
to  testify to  man)- more traits than the witness who pives reputa- 
tion evidence: traits of devotion, resolution, and precisian are not 
generally discussed bv members of the community at large. They 
are. however, capable of observation and may be articulated a t  trial 
by a witness who knows the defendant. Second, there are situations 
when a witness would not be permitted to testify ai  to reputation 
but would be permitted to terrify as to his opinion of the character 
of the defendant. The  predicate for the admission of reputation 
testimony may not be capable of establishment; as indicated earlier, 
rhe predicat; for opinion testimmv is not difficult to establish. 
Third, allowing opinion testimony i o  be accepted nil1 permit an 
expert to state his opinion of the individual's character. The  ad- 
risorv committee's note regarding Rule 105, Rules af Evidence for 
Vnited States Courts and XIagist&i, refers to accepting the "opin- 
ion of a psychiatrist based upon examination and ~esring.""~ hlanv 
cases allow the receipt of psvchiarric testimonV in sex cases that pit 
the credibility of the rictim'againsr the character of the accused."' 

- . .  
218 Cal. &pp 2d 16. 19 CaI. Rprr 211 (1961,. Pcople v Russell, 70 Cd Rptr 110, 
443 P2d  '91 (1969). h i r e d  S n o r  , Stone. 14 C\I.R. qS4 (ABR 1957). Bur 
lee  United Stares > Generally. a 4dkini .  1 U S C  \1 1. 491, 18 C.\I.R 116 (19151 
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Fourth, the opinion nitness need nor be a member of the defend- 
ant's community. If his association with the defendanr is personal 
as opposed to communal, mans of the 'hare vou heard'' rrpe in- 
quiries which are designed to <est the reputanoh witness' crehlblllty 
may bc climinared."* 

1.. G E S E R h L  AXD SPECIFIC T R l I T S  OF CHARACTER 

A .  GE.VERAL GOOD C H A R A C T E R  
\lost courts reject elidence of general good character in criminal 

cases,"' and the drafters of the Ruler of Evidence for Federal Dis- 
trict Courts and Alagisrrates confined proof of character to a r p e ~  
cific trait."' The \lanual for Courts-Martial provides that ". . 
the accused may introduce eiidence of hii own  good character 
and eiidence of his general character as a moral. a-ell-conducted 
person and law-abiding citizen." 

Evidence of general good character is not as relelant as evidence 
of a specific character trait; there are rimpl>- too many factors that 
make up general mood charactzr and most of them probablv u i l l  
nor be relevant to' rhe offense charged Limiting a n.itness' testi- 
mony to a particular relevant trait requires reitimonial precisian: i t  
will require a stronger association between the virnesi and rhe 
defendanr abour whom he resnfiei. 

S e i  era1 facrars. howerer, justify the r e c a p  in a court-marrial 
proceeding of evidence of general good character. First, due to 
rhe nature of militar>- service, many associations are of a short or 
limited duration. Thus. ir IS necessarv to allou character nnne i i e i  
to  express their conception of characier "in a nutshell.'' Second, 
many milirary offenses are nor m ~ d w ~ i  in re bur are inihriii pro- 
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hzbitunz; in a case where an offense requires no real mens tea, the 
argumenr to admit evidence af general good character IS 
Third, there ate certain military offenses such as desertion in which 
evidence of prior good milirarv service is particularlv 
Fourth, there are certain manileatarions of personalitv which would 
make it less likely that a perron committed an off&, describing 
a person as law-abiding, upright, scrupulous, unswerving, and hon- 
orable would have this effect. Evidence of this type may be effec- 
tive in showing the general lack of propensitv to commit any offense. 
Finally, evidence of good soldierly charactk may benefit‘rhe mili- 
tar” as well as the accused. Ir must be remembered that a conven- 
ing aurhority has the discretion to disapprove findings and sentence 
and return an accused to duty based solely upon his esrentiality 
t o  the military mission. 

B .  SPECIFIC TRAITS 
In order far an accused to rely upon a specific trait of character 

in his defense, that trait must have a reasonable tendency to show 
that it was unlikelv that the accused committed the spec i f ic  offense 
charged.’1n In regard to  a crime of violence. the proposition be- 
comes: the accused is peaceful; the trait of peacefulness is inimical 
to a crime of violence with which the accused is charged, it is 
therefore unlikely that the accused committed the crime. It is cer- 
tainly nor impossible for the accused to have committed the offense, 
but the introduction of this trair makes the desired inference-non- 
commission, self-defense, or extreme provocation-more probable 
than it would be without the evidence.lzO A list of character traits 
under generic rvpe offenses that are deemed relevant from the 
prosecution and ‘the defense paints of view is found a t  the Appen- 
dix. The prosecution should remember that it may only rebut; it 
may nor initiate the inquiry into defendant’s character prior to 
findiner.’” 

ThFoffenses, traits, and application thereof set forth in the 4 p -  
pendix are neither exhaustive nor unerring and should be used with 
~ 

“inn, 344 +lo. 1072. 110 S.W!d i l l  (1939) 
llcr, 10 CI1.R. 1w (ABR 19sl) ,  Gnmd Starcs 1 Scarr. 

mC:nrred Stares Y Sdlrri .  12  U S C \ I . A .  262, l o  C U R .  261 (1961). Unmd 
Stares j W‘oadle). 12 CS.C.M.A. 123 ,  10 C M R .  123  (1961), United Srrrer j.. 

Pernill. 30 C.blR. 766 (AFBR 1960) P e m e l l ,  30 C.bl R: 766 (AFBR 1960) 
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caution. If the accused 1s charged with premednared murdcr. his 
defense counsel will nor aid his client's cause hv  eliciring e\ idelice 
that the defendant 1s medirarive or reflective. 

VI. \IEASS OF PRO\-KG CH.iR.XTfR 

A. TEST11104'Y OF CH A R A C T E R  TTITSESS  
The tesrirnony of the character wimess may he presented in 

person. hv deposition. UT hv stipularian. The preferred means of 
preienring the evidence 1s by a airness' personal recitation of the 
defendanr's character. .\ leading trial manual suggests the reason 

T h e  limired infarmarion that character uimim me permiired to cm'e) 
ro rhe jury in their oral delnery iuggeiri rhe c ~ u c i a l  mporrance of their 

IO the )pry Prestige IS dewable,  bur if n u t  bo coupled v i r h  Ihhrablr- 
ness 1% 

The righr of a criminal defendant ro preienr his side of a case 
is of constitutional dimensions.'2a Borh the Uniform Code of \ l d -  
rary J u m c c  and rhe \lanual for Caurrs-\larrial contain provisions 
rhar relate to the subpoena of defense and the defense 
has a right ro rhe personal appearance and testimony of essential 
defense oitneises.12' Because of the nature of milirarv life. manv 
parenrial character witnesses are locared thousands oi  miles froni 
the place of the accused's trial. It was for rhis reason rhar the 
drafrcrr of the \lanual formulated liberal rules regarding the oh- 
raimng of character evidence. For inirance. an a c c k d  may prove 
his good character with affidavits. other urmngs, discharges. h v  
opinion resrimony. and. after findings, by specific acrs "" 
~ 
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Several considerations govern any determination as to the essen- 
tialiry of the character witness' personal appearance. These con- 
siderations are nor easily isolated because it is difficult in some cases 
to derermine whether the witness' physical presence wss necessary 
or whether the convening aurhority's or trial judge's denial of a 
request for a witness was arbirrary.'2' They are: 

( 1 )  If rhe case is a close one, the need for character witnesses 
is greater. Cases which are largelv circumstanrial mav devolve into 
a swearing contest between rhe 'accused and a sin& prosecution 
witness or a number of prosecution witnesses with doubtful credi- 
bility.'?" 

( 2 )  The  requirement for the personal tesrimanv of the uitness 
is not as great in the post-findings stage of the trial? bur when the 
testimony bears upon the question of guilt or innocence, the appellate 
courts mill be much more u-ilmg ro find an abuse of discrerion. 

( 3 )  Courts are more likely to find an abuse a i  discretion uhen  
the requested witnesses are nor located a great distance from [he 
sire of trial. The refusal to grant a brief continuance when the 
witness was located on the same 1 n s t d a t i 0 P  or when the re- 
quested witness would be physically present in the area where the 
trial \%as taking place in a matter of d a y P  has been held ro be an 
abuse of discretion. 

(4) To the extent that a ~ ~ i t n e s s '  restimonv mould be cumulative, 
a denial of a request for his physical prereice is proper.'j2 

( 5 )  The  nature, extent, and temporal proximity af rhe wirness' 
association mirh the defendant are factors. Althbugh an opinion 
witness need not know the defendant intimately in order to qaalify 
as a character this does not mean that every qualified 
uitness must be called. Refusal to subpoena a witness when the 

12.See, eg., United States \ Sears. 20 U.S.C\IA. 180, 41 C.\IR. 220 (19 i l l .  

12BSee. e s .  United St i les  i Sweenev. 14 CS.C.\.L.A. 198. I 4  C.>I.R. 1'9 
L'nired SIiIei v Foreman, 18 C S C 21 A. 249, 19 C.\I R. 219 (1969) 

(19641. Umod Sriter % Thornton, 8 C.S.bh1.A. 1%, 21 C.1I.R. 216 (1957) In 
cases inrolwng unniruril icxual acts, good charmer rerrmany 1s parrrculirly 
imporrmt. Unircd Starer Y .  Blackwell. 12 U S  C A I  A 20, 10 C.21 R 20 (19601 

12DUnmd Starer 5 .  Mmoi, 17 USC.\l .A 10, 17 C.WR 274  ( I P 6 7 ) .  Cnired 

130United Starer v.  Foreman, I 8  U.S.C.\IA 249, 19 C.\IR 249 (1969). 
131 United Srirei V. Dmiclr, I1 U.SCh1.h. 5 2 ,  28  C 1l.R. 276 (1959) 
131Unired Srirer Y .  Sears, 20 US.CCIA 180. 43 C 1l.R 220 (1971) IJudge'i 

denid of 1 cequrst for one ~ i t n e s s  W B S  proper based upon the ~umulatiie nature of 
rhe restman) and remarmeii t m e  I .  

States 1 Sueoney. 14 U.SC1I.A. 598. 1+ CZIR.  179 (1964) 

1 3 8  United Starer 7.. Evans, 16 C hl R 711 (ABR 1966) 
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relationship 1s stale or  of a tenuous nature i s  not an abuse of d m  
Crer>o".'~' 

(6) Evidence of a specific rrair of character 1s penerall, more 
probative than evidence of general good character as a law-abiding 
citizen.'a8 .ilthough specific traits are generally admitted a n  rhe 
issue of guilt or innocence. rheir added releianc? ~ 1 1 1  require closer 
s c r u t q  

(-) The aradabhr>- oi other character evidence m u x  be coli- 
sidered. The  defendant who bas been recently assigned to his pres- 
enr unit and who has nor had time ro establish h a  character 111 rhe 
new unit IS an example. The trial pdge  in this case should give 
additional consideration to any request for defense characrer wit- 
nesses 

( 8 )  Ii the appellate courts are conrinced that the poi-ernmenr 
acted arbitrarily in denring a defense request for a witness, reversal 
or  sentence reassessment 1s likely to folloa-. This IS considered an 
eminsic  factor and IS not neceiraril!- related to the probath e 7 d u e  
of the restiman>-."' 

(9)  The actions of the defendant are a proper consideration. -4 
request thar is timely and not submitted for the sole purpose of 
dela>-ing the trial should receive more consideration The  de- 
fendanr'r compliance with the provisions of the Llanual regarding 
reqiiesrr for \vitnesres is another factor to consider.'"" Fmallv. re- 
quests which are patently unreasonable ma?  be denied ' jn 

(10) The defense's stipulation to  the rerrimony of a character 
witness will not preclude appellarc relief vhen  the n i tness  should 
hare been produced."' 
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B.  UOCL'MESTS 
I .  Ef icrmcy reports. Efficiency reports for both officer and en- 
listed accused142 hare been received in evidence since pre-code 
days,'43 and the present hlanual specifically provides that efficiency 
reports are admissible."' The Officer Efficiency Report lists several 
traits and although it is dificult to see hou some of the traits meet 
relevancy requirements, they are admissible under the Manual pra- 
virion as tending to show the defendant's "military record and 
standing . . . I '  'Is Assumine that the defense introduces the entire 
report, thus placmg in is& something he was not required to, the 
prosecution should be allowed to rebut that matter.148 

Although a n  accused's efficiency report is admissible in his behalf. 
it is questionable whether it may be admitted against him on the 
merits of the case.''- The  Manual does not mention its introduction 
by the government, probably because it is the accused n h o  initially 
determines whether his cha rmer  will be litigated. The Manual 
does, however. provide that the government mav rebut evidence of 
the accused's good character. The  prorecurion is limited by the 
"scope of endence" presented by the defense bur not the method 
of presentation.148 The  Manual does not, however. address the 
question of whether the testimony of a character witness may be 
reburred with an official record. If the record IS "official." it will 
be independently admissible unless the hlanual is read so as ro 
restrict the prosecution from offering the document. W h z t  i n n )  
keep  the document from being admissible 9s an official recard, h o w  
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ever, 1s the opinion IUIC.  Official records are admitted "only 1 1 1 ~ -  

far as they relate to a fact or ezeizt,"l''' and to the ex;[ent thar the 
efficiency report contains facts,':" these facrs should be admitted. 
Those portions that contain opinions. howeier. ma! be properl! 
excluded. 

Tua additional factors militate against the use of opinions COLI- 
tained in official records in rebuttal of eridence of good character. 
First, [he need to cross-examine the officer rendering rhe opinion i9 

critical in this area, rhese eraluatiuns are sublectire matters and an!- 
bias or preiudice should be renred before the fact finder. Secondly. 
paragraph 116b of [he \lama1 supports a defense arprnenr that 
before the prosecurion can rebur a i rh  a writing, a defendanr must 
have offered h e  good character through the use of the writing 
!Vhen [he defendanr resorrs to affidavits and other wirings to prore  
good character, thus precluding the gorernment from confronta- 
tion. he cannot be heard to caniplain when the government does 
likewise.15' !$'hen rhe defendant producer evidence of his good 
character in this manner, the p r e r n m e n t  may rebut \rich midence 
of similar qualit>--. 

2 .  Aedaciti and oilier writingr. Although the! deprire the prore- 
curia" of the opportunitv to confront the defense character n l t -  
ness and are in iiolarion'of the hearsar rule. affidaiirs and other 
writings are admissible on behalf of the'defendant ~n military prac- 
r,ce,'j> The documents are admissible on the merirs of <ne case 
and there appears to be no requiremenr thar the writings be aurhen- 
ricated.lri .As in the case of wir ings nenerally. the matters con- 
Tamed therem must be ~elevanr and c ~ k p e t e n r . ' ~ ~  and the h e a m r  
rule may be imoked to eyclude those marters that do nor relate 
LO the defendanr's character."i 

~ 

149 .\lCll. p a n  I44d. 

LE1 The Snrh hnendmenr  ro the L-nrred Starer Conirirvrian doer  nor > m i e n  t h e  
- 6 0  \IczI. p a  i44b 

government w r h  rhe righr ro  confront defense n i i n e s s ~ s  
15s \ICZI. pa" 146 
153Unired Starer 3 \ loarr,  11 C l I R .  668 :AFBR I96Il .  P e  

679, 1; C. \ IR  416  ( 1 ~ 6 1 1  Time m e  n o  modifiers 
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Because the Manual treats affidavits and other writings similarly. 
there should be no prohibition against rebutting defense affidavits 
with a prosecution writing. If the defendant presents evidence of 
his character in this manner, the prosecution may rebut with similar 
evidence.1s6 

9. Dircharger. An honorable discharge from the service has been 
characterized by a l p o r e  in the following language, 

A ceriifiiate 01 honorable dirrhmge from the Unired States Army or S y .  
bie by L X C E ~ ~ O "  ro rhe h e m q  rule . . , ihould 

as mporring not mirely generd good chsracrer, 
or the specific uiiu mentioned, bur m y  ather of r k  fundamenrai mOrd 
t n i m  that mny be rdevanc in criminil  mi. T h e  soldier is in an mvlon-  
men! where 811 weikneriei or e x c e ~ e s  h a w  an oppommq IO betray rhom- 
selves. He ii carefully abrerrcd by his sup~rion,-more ca~efully fhan f i l l r  
to the l o t  of my member of the o r d i n q  clvd communrt) , and 111 his de- 
Lnquancier and mcrin YE rscardid syitcmsdcrlly from rime 10 time on his 
' % n i c e  record.'. which foiiowr him throughout his army career and s e m i  
2s the bsrir for the terms of his final diichuge. The  ccrrificate of discharge, 
therefore, is virrviiiy a rvmmsry of his entire service conduct, both ss B 

m m  and BE e d d i e r .  W h i n  it i~ 'honorable'' in im ~mparr,  it implies a 
career rvccerrfuily negariumg 111 of the more common m i i s  involved m 
criminal chugor.  In this respect I[ i s  therefore morr comprehensive th in  
the ozdlnary comrnunir)--repun , . m gineril goad cha rmer ,  and ii 
enrirlrd ID be used an behalf of an accused on vlrually any specific charge 
of serious crime In vxw of thc h q h  moral d u e  nrcnched to an honorable 
diichirge I" the m i h q  commumty. m d  of rhe vi- numbers of men u h o  
saw setvice in the Warld-U'ir ,  i t  is Bmng that the esldentiii ~mpor r  of such 
corrificirir should be IibeiiUy recognaed.lr7 

Decisions of civilian criminal courts have lent credence to this prop- 
osition. In French c.. United Stutes,'jB the trial court admitted the 
fact that the accused had an honorable discharge which he received 
eight years prior to the crime but the same court refused TO admit 
the defendant's entire service record containing numerous citations 
on  the basis that it would be improper to prove character by  specific 
acts of goad conduct. Likewise, the Court of Military Appeals has 
held that a prior honorable discharge is admissible on the merits in 
a court-martial praceeding.'j0 

Cnned Srirei I Hmeli. 9 U.S.C. 
Srirer \ Gignon, 5 L! S.C \I.A. 
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VI1 Ll!lITATlOS OF CHr\RACTER IVITSESSES 
The  trial judge has the discretion to limit the number a i  character 

witnesses that resrify in a case. Arbitrary limitarian ma?, however. 
constitute an abuse of discretion and v q  result in rerersal on appeal. 
Thus, an arbitrary limirarion upon the number of u.itnesser based 
upon the nature of rhe offense charged 1s nor possible. \ l a w  of rhe 
considerarions that affect whether a witness m i i t  personallc appear 
before the courr are also relevant to limitarions on the nimber of 
airnesses.'e" Appellate coum hare found abuse of discretion in 
cases where fixed rules limir the number of witnesses'o. and when 
a trial judge, as a condition to adjournment, requires counsel t c  
state the number and names of witnesses and larer refuses IO hear 
the tesrimony of a nitness nor named.10' 

The number and \arietv of characrer Tiirnesses may be of the 
utmost impvrtance to the defendant. The defendant d.ho resents 
rwo witnesses who testify to his good character a year herore [he 
criminal act may argue that the defendant's character nias good a 
year before the crlminal act and i t  was therefore good ar the time of 
rhe Hoaerer, rhe defendant mho calls numerous wylrnessei 
who hare associated nirh him w e t  an errended period of time 2nd 
in a vaiierv of siruations may Imifiably assert rhar his character 
was not merely good at rhe time of rhe offense but has been good 
for an exrended period of time in a varlet? of circumstance< Under 
the latter factual situation. the concepr of goodness or of a specific 
character rrair mal- rise to rhe lerel of a life-stvle. Characrer and 
habir are firsr cousins, but rhe latter 1s the richer relatiie"' and of 
grearer eridennarv ra lue .  Habit is more specific than character, 
\lcCormick says ;hat "character may be rhoughr of as the c u m  of 
one's habits rhough daubrleis it is more than this." Habit also 
has more meaning to a i u m r ,  what  juror has nor thought of himself 
a? a slave to a habir or that a particular action has become <econd 
narure ro him: 
~- 

and ~ c c o m p m i m g  text \I herher the pmecu t ion  

Cape \ Srare 2 3  OM2 Cnm 161, 211 P 
Campbell Y Campbell 30 R I 61, 73 4 

- s a s e r  W l C , , O a r .  rupri n o w  3 9 ,  i t  ! 59 
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V-111. A T T h C K I S G  T H E  CHARACTER OF 
T H E  ACCUSED 

There are three principal methods that the prosecution may use 
to attack the good character of an accused. ( I )  impeachment of 
the character witness, ( 2 )  cross-examination of defense character 
witnesses, and ( 3 )  rebuttal. 

A .  IMPEACHMENT 
\Then a witness testifies as to the defendant's character, he puts 

his o u n  credibility in issue and is subject to impeachment as is any 
other witness.1Ga In order to diminish his credibility, it may be 
shown that he has a prior conviction;'e' he may be asked about a 
prior act of misconduct on his parr which bears on moral turpi- 
t ~ d e , ~ ~ ~  another witness mny be called to testify that the character 
witness has a poor reputation for truthiulness;'8Q prior statements 
inconsistent n i th  his in-court testimony may be offered;"o or any 
bias he may harbor m favor of the defendant may be the subject 
of examination."' 

B .  CROSS-EXAMINATION 
1. Opinion TVitweir. Any witness who testifies as to his opinion a i  
the deiendant's character mav be cross-examined as to the basis 
of his knowledge. The  exrent of his knowledge, his experience 
generally, and the extent of his association with the accused are 
valid factors to be probed in this examination. Crass-examination 
may show that the witness is not a good judge a i  character, ior 
instance, he may believe that as long as a soldier is productive on 
dut!-, the soldier's off-duty conduct is of no concern to the Army; 
he may feel that every accused is entitled to make several mistakes 
before he IS judmed c6ticallv. or he may hare never been in a posi- 
tion to make jog assignments'based on character assessment. 

A good character witness is one who is observant, discriminating 
and contemplative. The  character witness who testifies that the 
defendant 1s a i  good character must expect to answer the question: 
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"Good compared LO uhar:" If he compares the defendanr with 
indiiiduals of questionable character, the defendant may nppcar 
mediocre 01 as one nored wnter sald "In the vallei of ;he blind 
the one-eyed man is king." The prosecution can discredit rhe 
character airness by showing that  the witness has never observed 
the accused in a situation where his moral fibre i i a s  challenoed, 
the mere e.;istence af observation on a da!--to-day basis. d o u r  
challenge and response, is not a particularlv srurdr foundanon upon 
\+hich to rest one's opinion of the character of a h t h e r .  The prosc- 
cuuon may show that, as far as the wtness  is concerned. the accused 
m e r  had the opportunirv to m a v  from the straieht and ~ P I I O I I  

path. For this reason, re&rnonr h a m  individual; who haie ub- 
served the defendant only in a confinement situation is  of dubiouq 
\a lue . l i3  It 16 enigmatic that a fact finder ~ 1 1  m e  less credence to 
the testimony of-the persons who know the akused best and are  
his personal friends than the) \rill to the rernmony of those whose 
relationship with the accused 1s impersonal. 

Thus, a character witness opines that the accused 1s peaceful, he 
may be asked on cmss-exminxion wherher he knon-r that the  
accused has instieared beieral recent fiehrs."' h witness \ iho tes r i -  
fies to the accus;d's honesty may be &ked ahether he knows of 2 

past comiction for possessing a false pais uirh intent to deceke.'.' 
IVhen a n-irneis testifies that the accused is a good soldier. he mav be 
asked if he knows that the defendant has been reduced in grade."e 
!I hether the resrimany of a witness who gives hi5 opinion of rhe 

accused's character may effectively be limited to the time that the 
mimess knew the accused has not been decided. I t  IS clear that a 
witness who testifies as to a defendant's reputation may be asked If  
he has heard of an unsavory event which rook place before the 
a.irness knew the  accused.'" 
~- 
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The witness who testifies to the accused's reputation does not 
give his own assessment af the defendant's character but gives the 
community assessment. The  witness who gives his opinion must 
necessarily base his opinion upon his personal assessment and for 
this reason, rhe witness' own rrandard of what is goad character 
assumes an important role. From the point of view of logical rele- 
rancv, the opinion xi itness ilia)- be asked hvporherical questions 
"Do'vou believe that men of good character'commit larcenv," or 
.'If y6u knew the accused had been conricted of larcen), wodd that 
change your opinion of his IVhether a judge, in the 
exercise of his sound dircrerion. should al lo\~ this question to be 
asked on cross-examination of the opinion witness IS a different 
matrer.1r8 Since the question i s  hypothetical, rhere would, theo- 
retically, be no need for the defendant to hare been conricted of 
larceny and therefore no neceisiry far a preliminary showing of 
such conricrion.'Pu Although the Manual provides that hyo the t i -  
cal questions testing the credibility of an expert witness may be 
asked an  cross-examination without regard to facts in evidence,18' 
confusion of the issues and the possibilAy of undue arousal of jury 
emotions are enough to sustain a defense objection to the inquiry. 
If the qoestion is allowed. a strong limitinp instruction should be 
required m a  sponte. 

2. Repiir?tion 1Titneir. Solomon Michelson 75 as charged with brib- 
ing a federal rerenue agent and was tried in 1947. The  determina- 
tion a i  guilr was a close question and turned upon whether the 
jury b e l k e d  the agent or the accused. On direct examination. the 
defendant admitted that he had been con,-icted af a misdemeanor 
in 1927; an cross-examination he admitted that in 19?! he had 



64 MILITARY LAW REVIEII 

falsely affirmed that he had m ~ e r  been i r m i c r e d  Fitr  i i irnerceb 
testified char \lichelson's reputation for Ihnear!, t ru thfu lner i  a n d  
as a law abiding cit ixn mas "rery g o d '  Foor of rhe w t n c w s  
were asked about the prior connctmn;  two had heard of IC and r a c l  
had not. Four of the u.mesies  had lmoiin the defenddm for fif~ 
teen to thirty years, of these witnesses the prosecuror asked. "Did 
you hear that on October I l t h ,  1920. rhe defendanr, Solomon 
Jlichelsan, \\.as arrested for recei\ine srolen goods:" None of the 
wirnesses had heard this. The  defeidanr urged thar the quection 
w a s  improper bur the Supreme Court held orhcrnisc I'' 

r i .  Xn7m o j  Tertinion). The  witneb'. who remfies a\ to d i i -  

orher's reputation bases his t e s tmom upon \< h a r  he has h u r d  iii 
rhe community in which he and t h e  defendant are iomehno 
iolied;"9 he may nor give his "an a w s s m e n t  of rhe p m d s  char- 

b A m l ~ i i i  of Ficrorr The ~ ~ ~ ( ~ - ~ \ d , i i i l i d t i ~ i i  of the defenic 
reputation witness may be brolwn i n n >  rhrce general areas. 

( I )  Adlersr event .  The defendant w a s  in io lved 111 an adiersc 
event. Alrhough rhe (rial judge in lliclwiion isrirfied himielf rhar 
the eieiit actually occurred. that 15. the  arrest for recening stolen 
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property, the Supreme Caurr made it reasonably clear rhar a rumm. 
without foundation, would suffice. The  potential for harm iar 
outweighs rhe probative value of cross-examination based on rumor 
since it is possible that the event v a s  blown our of proportion or 
that the event was misinterpreted. Far example, the defendant may 
not hare been arrested bur merely raken to the police srarian for 
questioning. 

( 2 )  Discussion. The witness has stated on direct examination 
rhar he has discussed the defendant's reputation in the community 
and that it is good. If the witness has discussed the defendant's repu- 
tation only a few timer, he is nor qualified to testify about the 
defendant's character reputation in the community. This fact alone 
may cause the qualified uitncss to be characterized as a malicious 
gassip a scandalmonger. or a buivbodv. If the witness stares that 
he be& discussing the defendant'two :,em ago, it is proper to ask 
him abour an event which occurred ten rears ago. since the event 
imay srill be a viable topic of discussion.' I i  the witness limits his 
zsessment of the defendant's reporation bv stating that it is "gen- 
erally good," the prosecutor imav ask the same questions. The  ques- 
tions are a rest of rhe witness' irandards o f  what "generally good" 
means. 

( 3 )  ~ V i r n e s s  should hare heard. If an event worthy of dis- 
C U S E ~ O ~  has occurred rhe witness should have heard it discussed. 
Such factors as the time of the event and its seriousness should have 
a bearing on whether it war discussed and wherher the wirness 
ahauld have heard it discussed. If he did nor hear of the event, 
assuming it was being discussed, it may be a n  indication that his 
"knowledge of the defendant's hahitat and surroundings i s  [not]  
inrimare enough." '" 

c. Trul It idye Uircrrtion. The decision in ,Ilicbelson u a s  based, 
m large parr, upon the discretion reposed in the trial judge.18B hlore 
recent decisions have required a hearing, our of the presence of the 
jury, at which the judge satisfies himself that the question relates 
LO an acrid event,1no Of  equal significance is the requirement that 
rhc judge find that the e\ e n t  was likelv to provoke discussion nlthin 
the rs~& time frame abour which the witness testifies. 
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i i  Szininiir!. The  iagariea involved in crois-exanuoarmn a i  h e  
characrer airness ~n addirion ro such factors as undue 3rousal of JUIV 
emotion, disrractian, and dancer of unfair iiirpriie are. I[ 1s submitted. 
good arguments ro 1mut rhe &proof of good characrer to elldence 
in rebutral 

?. Rebuttal of Deteme E.,ideiice. T'lhen rhc deyendanr has pre- 
renred evidence of his good characrer. the eo! 
uirh restimonial or urher eiideiice rhar m&ca 
character IS nor good. This procedure is not so damning as rhe 
cross-ewmmation of the defense character wrnesse i  for r v  o rea- 
sons: ( 1 )  rhe deiense may cross-eumine the rebutral xvirness and 
( 2 )  generall!-, no specific acts of misconduct or  I L I ~ O I S  ahour ipc- 
cific acts of rnisconducr are admi i i ib le .  The  rchiirral of defense 
evidence of good character 1s composed ot m a  

a. Rebuttdl of gei ierd  a m i  specific c1wactr.r rriiri in order for 
a defendant ro place a specific characrer rrair i n  et-idcnce. the r r a r  
must he releiant to an  elemenr of the offense charmed Proper re- 
buttal may consisr of eiidencc n e p i c m g  rhjs ipecfc  u d i r .  I i  rhe 
accused presenrs eridence of his general good characrer. proper r i -  

defendanr is dishanesr By placing evidence of eeneral Food char- 
acter before rhe C O I I T ~ .  rhe deiendanr 15 5aring more than "I am 
honesr." He 1s saying ' I  a m  Ini -ahidmy and rhere are 110 serioii5 
f l a x i s  1n m!- character." Lopical re le ianc-  would dicrarc rhar the 
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10 exclude this evidence when the prosecution seeks to rebut in 
this manner. Firsr, he may a r w e  that the Manual, by setting forth 
certain methods of rebuttal, hDas impliedly excluded other methods. 
Second, extrinsic considerations play an important role in the pre- 
sentation of general goad characrer and the accused should not be 
penalized far resorting to such proof. 

b. Rebuttal by character at different time or place. Character 
is reasonably stable and unchan$ng. As Dean Wigmore wrote: 
"The person is the same wherever he is, and it is with the person 
that the trait is concerned."'08 When a defendant has established 
that his character was good three years before or six months after 
the alleged crime, it may be inferred that his character was the same 
at the time of the crime. Generally, the military courts apply more 
liberal rules than their civilian counterparts regarding the introduc- 
tion of "remote" character endence."' 

.\lilitarr precedent generally supporrs the proposition thar prose- 
cution rebuttal character evidence need not be limited either to the 
time or to the place established by the defense evidence. .in ac- 
cused who, during rhe merits of his case, introduced evidence of 
good saldierlr character for the period 1961-1968 could not be 
heard to com$ain when the prosecution, afrer findings, introduced 
a federal conviction in 1969 for larceny of government property.'nb 
Similarlr when an accused presents evidence of good character at 
the rim; of trial and 10 years before, he cannot complain when the 
government produces evidence of bad character during the inter- 
vening years.18e The  Manual provides that if the accused introduces 
m d  iubrrance of >pcc~fic edmirahle trans. United Stater Y .  Kehrcr. 41 Ch1.R 
891, 898 (AFCAIR 1969). prriiion denied, 19 U.SC.Zl.A. 599, 41 C X R .  403 
(1969) (", we conclude that good character I$ IO truth and ~ e m i t y  cinnar be 
dnorced from good character in more general terms One who licks the former 
a n  hardly he r a d  to p a e i r  the latter. By rhe same token. there can he no doubt 
char pneral goad character includer rho quiliry of honesty."). 

113 Wtc~iom, rvgrii now 19, a t  a 60. 
184C~mpire \lChl. pari, i i r ( 4 )  ( m y  prior dircharge admnred to p m w  

cha rmer )  and United Starer 7 .  Wake, 32 C Z1R. 136 (ABR 1961). p m m  denied, 
11 U.SC \1.A 698. 32 C.\I.R. 472, with Awkard Y .  Unircd Srarei. 152 F2d  641 
1D.C Cn. 1961) (three %,ears I$ ma rimotei snd Peode  1,. Gonralez. 66 C d 2 d  

hare been ndmiinble on rhe merits of the case. Sir McCormick. iupra note 34, 
at L 191 m d  cases cired therein. 

'DeUnired Starer Y .  Wake, 12 C V R .  136 (ABR 1v62), gr2mon denied, 11 
U.S.C.h%.A. 698. 32  C.3l.R. 472. 

7 1  



64 MILITARY LAY REVIEW 

evidence of good character in the form of an honorable dlrcharce. 
the p r o s e c u r h  may rebut by showinm the character of a discha& 
for another period.of L i k e h e ,  an accused's prior goid 
character evidenced by honorable discharges ma?- be rebuttea by 
proof rhar his present character 1s poor.1Dn Hornever. because 
the defendant's character after the offense has been commitred mav 
be affected by the pendency of charges. rhe prorecurion may ndr 
employ post-offense character to rebut pre-offense characrcr in'' 

c .  Rebirttal with character of s different t j p e .  Most ludees w 1 1  
preclude the prosecutor from rebutting civilian good characrer with 
military bad characrer or a good combat record-with a poor record 
in garrison.20o When the defendant introducer broad based eridence 
of his outstanding soldierlv qualities, the  prosecution mar. h o w  
ever. rebur Ti  irh eridence'of civil misconducr reasonabl!: related 
m scope and mne.20' 

d. Rebuttal when good charaner not offered ili proof of suci- .  
XVhen the defense introduces evidence of the defendanr's pair cond 
service for any purpose, the rosecution should bc permitte'd ro 
rebut b r  showkg t h a t  the deindant's serrice a a s  not as mood as 
the defense eridence indicated. The fact that evidence o'f good 
service was introduced to show lack of intenr to remain away per- 
manently in a desertion case should not prevent rhe government 
from presenting rebuttal evidence. There is, hon mer. aurhority 
f a r  the proposition that when a defendant introduces evidence of 
goad m i l i r q  service to negate intent the praaecnrion may not 

e .  Re6iittd with mtdence of ipecipc acts of  inisconduct. The 
government may nor rebut evidence of the accused's good character 
by proof of specific acts of misconduct. In  a homicide case, e r i -  
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dence of the defendant's peafeful character may not be rebutted 
by testimony that he has frequently instigated fights;los the prose- 
cutor may, however, cross-examine defense character witnesses 
with regard to their knowledge of the defendant's fights. Addi- 
tionally, the prosecution may present evidence of the defendant's 
violent character. On cross-examination of the prosecution witnesses 
the defense may ask them the basis far their o inions and it is 
not error if the witness mentions the individual &ht~.2~'  

If the defense has introduced evidence which tends to show that 
the defendant has never, or has not within a certain period of time, 
committed an offense of any kind or of a certain kind, evidence 
contradicting the defense evidence or its inferences may be intro- 
duced in rebuttal.zDJ I t  is the general rule that the matter may not 
be brought out by the government on cross-examination of the 
defense When an accused charged with sodomy offered 
evidence that he is "as normal as anybody else." "not a queer," 
and that his religious background prevented this tvpe of activity, 
it was proper for the prosecution to  inquire into k t s  of sodomy 
I and 7 years prior to When  an accused charged with drug 
use presented evidence indicating that he had never used dru I, his 
uncharged use of drugs at a time prior to trial was admitted!oB 

1X. INSTRUCTIOSS 

The  accused's character may be raised by  the testimony of a 
single wirness.loD whether he be prosecution or When the 
issue of the accused's character has been raised by  the evidence, the 
court must instruct the jury on the character evidence if  re- 
quested.211 and when credibilitv is manifested bv  character and the 
prosecution case is equivocal; and instruction may be required 

103Unirrd Starer , Bddwin. I 7  U.S.CA1.A. 72. I 7  C.ZIR. 336 (1967) 
%United Starer r. Turner,  1 U S C  L1.A. +45, 18 CA1.R. 69 (1955). 
206 \IC><, p m s .  1158 m d  l i l b ( 2 )  (bj. 
2oeSee United S r i t e i  7,. Anderson. 11 C . h m  829 (AFBR 1953); Bollor. Pba 

111 United Starer r. Schumncher, 2 U.S.C.\I.A 134, 7 C.M.R. 10 (1911); 
United Stelm Y. hlick, 11 C.&I.R. 387 (NBR 1961j, United Smrrr '.. Monroe. 19 
C.hI.R.479 (ABR 1965). 
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effect the evidence of his honorable discharge might atherwise 
have. XVhen the accused left the stand, there was literally no evi- 
dence of good character." 220 In a well-reasoned dissent. Judge 
Ferguson posited that the trial judge had usurped the jurv's func- 
tion by not giving the instruction: "The weight to he accorded 
this evidence was exclusively a matter within the court-martial's 
discretion." 221 

In  United States 3. Wrigbt,222 the accused was charged with 
committing indecent acts with a child "with intent to gratify his 
sexual desires.'' His defense mas that his acts were the product of 
a psychomotor epilepsy induced by compulsive and chronic a h -  
holism. Evidence of his goad character while sober was introduced 
and the trial judge agreed to instruct on  widence of good character 
hut neglected to do so. The  Court of hlilitary Appeals a f i m e d  the 
findings since there was no serious question as to whether the act 
occurred. Judge Fergusan's partial dissent is more persuasive. In  
syllogistic form, his argument may take the following form: (a) the 
defendant normally possesses good character except when drinking; 
(b) persons of good character are not likely to assault children with 
the intent to p t i f y  their sexual desires; (c) the defendant was 
probably drinking at the rime of the act, and (d) his drinking may 
have negated the required intent. 

x. Coh~cLUsIoh' 
character witnesses should be carefully selected. The  witness' 

manner of presentation, his bearing. and his ability to farm an effec- 
t i \e rapport are all the more important based upon the limitations 
placed upan his testimony. The witness should have high standards. 
4 s  a predicate to h a  testimony these Standards, which may be 
evinced by factors of age, maruritv, decorations, troop experience. 
judgment and responsibilities, shouid he related. The  witness' dress, 
deportment. and manner of address are a reflection of there standards. 

Xlanv militarv JUIOIS mill find the testimony of senior nancom- 
missio&d offichrs more meaningful than that of officers generally. 
The  exposure which the srerage enlisted accused has tn senior 
officers IS limited. His direct superrisors oenerally know him best. 

Spend as much if not )more rime in pre;aring the character wit- 
ness IO testify. It i i  easier to relate a fact than it is to give fin opin- 
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ion and this is particularl) true ir-hen the opinion is u n e  inval\-ing 
an  abstraction such as a personality trait. 

In order to utilize character evidence effecnrelp, it 1s important 
to know hoa. much eIidence adverse to the accused existi. I t  is quire 
likely that one witness in rebuttal can effectirelv negate whar three 
defense witnesses hare to say. In most cases it is piasible to present 
carefully limited and structured evidence and preclude rebuttal. If 
this is not possible, consideration should be gnen to admitting thc 
infirmity in order to create an aura of a n d &  and honesty 

lyhether a characrer witness will be made available \rill be in- 
fluenced b>- timely requests for him, compliance v irh procedural 
requirements, and a reasonable attitude on rhe part of the propan- 
ent of his testimony. .Although the witness on the merits may he 
important on the issue of p i l r  or innocence, the wirnesr nn sentence 
may recite specific acts of good conduct. 

Finally, in military trials the factors of punishment and deterrence 
are nor as important as thev are in cnilian criminal cases Of  para- 
mount importance IS the mission af the unit. If the command's mi- 
r im  mould be adversely affected bv the loss of the accused. testi- 
mony to this effect shduld be p re~&ted .??~  The  benefits of a good 
record eytend through the appellate process 

I S F E R E Y C E  O F  

subservient 
timid 
weak 
cautious 
indecisive 

dedicaied 
]Imp 

loyal 
persevering 
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Disrespect & Disobedience 

aggressive 
ip""ta"e"us 
opinionated 
iniOle"1 
disdainful 
irreverent 
rude 
derisive 

Desertion and .ilVOL 
indifferent 
indolent 

assernve 
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ISFERENCE OF KO&'-COWMlSSlOK ISFERENCE OF CO.H.UISSION 

steadfast sluggish 

devoted remiss 
faithful disinclined 
tireless lax 

inattentive 

fervent la,? 

honest 
dependable 
candid 
sincere 
frank 
open 
guileless 

passive 
timid 
weak 
timorous 
reflective 
cautious 
peaceful 
meek 
unresisting 
I e s i g n e d 
patient 
mild 
humble 
calm 

careful 
dedicated 

industrious 
thorough 
enthusiastic 

painstaking 

attenr,re 

loyal 

False Sratements & Perlur) 

deceptive 
deceiving 
elUSlVe 
tricky 
conniving 

perfidious 
crafty 

Crimes of Violence 

aggressive 
audacious 
militant 
dominating 
domineering 
venturesome 
impulsive 
asserrice 
rash 
spontaneous 
rl"lent 

Derelictions 
listless 
lax 
indifferent 
indolent 
CWeleES 
neglectful 
lazy 
slack 
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IXFERE3-C.5 OF SOS-COLf.UISSI0S I S F A H E S C E  OF CO IilIfiSfOZ 

methodical reniiii 
ferrent loose 
precise 
ES0l"te 
ardent 
prampr 
energeric 

Nonconsensual Sex Crimes 

c h a m  carnal 
..ITt"o"S sensual 
virginal lewd 
celibate lurriul 
pure prurient 
undefiled lecherous 
peaceid \vvanton 

bestial 
v 10 I en t 

Larcenies & Misappropriarims 
honest 

trustworthy 
honorable 
charitable 
unselfish 
guileleis 
generous 
benerolenr 

scrupulous 
decrirfui 
Iyng  
iurrii e 
thieving 
I a Ice n 0 " i 
light-fingered 
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PERSPECTIVE 

THE HISTORY OF THE TRIPOD OF JUSTICE* 

Justice \Villiam H. Enckson"" 

1. I N T R O D U C T I O N  
Chief Justice Burger, in coining a now famous metaphor, com- 

pared our justice svstem to a tripod. He said that in order lor the 
wheels of justice i; our adversary system to grind true, it w a s  not 
only necessary t o  have a strong trial judge but also mandatory thar 
the trial judge be assisted in the truth-finding process bv  a compe- 
tent and ethical prosecutor and defense lawver.' The  concept, of 
course, recognizes that if anyone of the t h k e  entities is weak or 
fails to render the proper service, the tripod will collapse. Each leg 
of the tripod must be equally strong if our common-law adversary 
system is to produce justice as the final product. In short, the 
prosecutor, the defense lawyer, and the trial judge each has duties 
and responsibilities which must be met if justice is to be attained. 

It i s  axiomatic thar our criminal justice system must not only be 
lair, but must appear lair to societv. Fundamental fairness and 
verity in the truth-finding process are essential to our system of 

Central to this article are the Standards for Criminal Justice of 
the American Bar Association which have set forth in black-letter 
precision the manner in which a trial should be conducted, together 
with the rights, duties and responsibilities 01 the prosecutor, the 
defense lawver. and the trial judge. The  Standards represent an 
intricate, inierlocking set of rules which balance advocacy with 
fundamental fairness and the ethical requirements of the legal pro- 

'This article w s  adapted irom the thvd Kenneth J. Hodron Criminal Lnv 
Lccrurc II The Judge Adrocire Genenl'r School on 24 Jinurry 1971. The views 
emrcired are t h o x  of thc aurhor and do not n e c c m i r d ~  ie~resanr the \iews of m y  

~ 

. .  
govarnmenrrl ngency. 

Airmiarc Justice, Supreme G u n  of Colorado. 
1 Addreri by Chief Jutice Warren E. Burger. Second Plenery Scman Amcricm 

B i r  Arraciition Anvil Mecring. July 16, 1971. See d m  Burger, The Spacial Skdh 
of Adrocicy-Are Spccdzed Training A n d  Certificrrion oi Adracsrei Euinrial 
to Our System of Jusnce, John F Sonnerr Memorial Lcctyre, Fordhim Law 
School (Nov. 26, 1973). 

~ S I I  Gaia I. Zlayden, - L S. - (1973) 
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fession. In inrerprrring the Srandards, all set enreen a i  rhe Srandards 
must be reviewed together. The  Standards, coupled with the Code 
of Professional Responsibility and the Code of Judicial Conduct, 
proiide an mtegrared whole which gorerns the trial of a criminal 
case.3 

The Standards seek to cause the search for rhe truth to be changed 
from the historic fax-and-hounds approach to a new and enlight- 
ened cancepr for a criminal trial which calli for discorer!., simpli- 
fication of the mucs, and a just and speedy trial. The Standards 
make justice the goal and provide guidance ro the prosecutor, rhe 
defense lawyer. and the trial ludge. A brief review of history esrab- 
liahes rhe background for Standards which provide ( 1 )  counsel 
for the accused, ( 2 )  an  independent prosecutor, and ( 3 )  a fair and 
impartial rrial judge. 

11. T H E  DEFESSE COUNSEL 
I n  al l  criminal pmsecunoni, rhe accused shill enp!  t h e  righr 
the i i r m a n c e  of Come1 far his deienic.4 

ro hale 

The seemingly clear pronouncemenr in the Sixth Amendment to 
the United States Consriturion which called far ". . , the hssisrance 
of Counsel . . ." has provided intellectual fodder for nearly seven 
generations of American legal analysrs-borh military and ci\-ilian. 
Judges, scholars, and la\vvers generallv hare conceded that since 
1789 ". . . the neht to h&e Assistance bf Counsel . , . ' I  has allowed 
accused persons-in stare and federal criminal proceedings to retain 
their own counsel LO ~ S S I S L  them in rheir defense, bur the comparable 
righr ro be represenred by a lawyer before a military tribunal is of 
onlv recenr derelopmenr.s IVhile rhe focus of artention relating 
to ;he righr to counsel in scare and federal criminal trials has been 
placed upon the availability of counsel for indigenr defendants. rhe 
focus in courts-martial proccedinas has been centered around the 
proprier! of defense counsel enga&g in an adversary role before 
the military rnbonal. 

The deielopmcnr of the sixth amendmenr's counsel pmruions in 
federal criminal trials with respect to indigents began before the 
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amendment became law,  although at that time ratification was as- 
sured. An  Act of Congress passed April 30, 1790; authorized the 
presiding judge m any federal capital prosecution to appoint coun- 
sel for the accused if a request was made. The  Act was phrased in 
obligatory terms and was not discretionary. T h e  1790 Act marks 
the beginning of the modern interpretation of the constitutional 
right to  counsel in federal criminal trials. Cnder the Act, the 
accused had the right to counsel only when he w-as charged with 
a capital offense. In all other federal prosecutions. the accused 
v a s  allowed to appear with his privately retained counsel, hut no 
right to assigned or appointed counsel &isred. Between 1790 and 
the mid-I910's, there was no change in the legal authority for ap- 
pointment of counsel. During that period, however. the practice 
of appointing counsel for indigent defendants in noncapital cases 
became widely recognized in the federal courts. In fact, many 
federal courts adopred local rules which were designed to administer 
the appointment of counsel for persons accused of crime who were 
unable to afford a lawyer.' 

In the renowned Scattsboro case, Powell T. Alabamu,B the Su- 
preme Court struck down an Alabama conviction and death sen- 
tence when the accused wzs denied counsel on the grounds that 
the denial violated fundamental principles of liberty and justice 
which lay at the base of all of our civil and political institutions. 
The  Po-sell case was a a-arning to the state courts that the right 
to coiiniel in all serious criminal cases might soon be included 
within the protection afforded by the fourteenth amendment. 

Only sir pears later. in Johnson v .  Zerbrt? the Supreme Court 
transformed the informal practice fallowed in the federal courts of 
appointing counsel in noncapital cases into a constitutional require- 
ment. The  majority opinion, written by  Mr. Justice Black, made 
no attempt to analyze the formatkc history of the sixth amend- 
ment to surmise what may have been the founding father's inten- 
tions. Rather, the decision rested upon humane policy conridera- 
tions implicit in the modern criminal law and held 
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The Sixth Amendrnrnr uirhholdr from Federal Courts. m a i l  r r ~ m i n a l  pro- 
ceedings, the paver 2nd authority ro deprive sn accused of his life 01 

l iherq unless he h e  01 w i i r e s  the a s s m a n ~ e  of C a u w l  L O  

Although the federal courts ue re  required to grant counsel to  d n  
indigent accused under the mandate of Johnion. the state courts did 
nor have the right of an accused to counsel in a criminal case 
forced upon them until Gideon c. lZ’aimwrtghtll \vas announced. 

L-dike Johnion, Gideon was an outgrowth of stare court criminal 
trial procedures. Although the right to appointed counsel in fed- 
eral courts had been firmly established in 1938 by Johnion, the 
development of a similar canrtirurional right m state courts fol- 
loaed a more uncertain parh. Unlike feheral prosecutions. an!- 
consnrutional right to appointed counsel in state prosecutions neces- 
sarily had to flow from the sixrh amendmenr through the due 
process and equal protection provieions of the fourteenth amend- 
ment. Initially, the Supreme Court attempted IO r e d r e  the m u e  
b r  applrine a “fundamental fairness under the totality of the cir- 
cbmstarkes” test to the erenrs surrounding each indiridual state 
prosecut~on.’~ Ir soon became apparent, howveier, that such a test 
was not a workable solution. B r  1963. the Supreme Court, when 
confronted mith a right to couhsel case from a state jurisdiction. 
w a r  finding special circumstances which required the appointment 
of counsel in nearly ever) case which it revie~ved.‘~ In 1963, the 
Supreme Court specifically overruled its prior holding in Betti i. 
Brad?” and formulated a rule to be applied against the various state 
courts which w a s  similar to the one announced some thirty-one 
years earlier in Jotwroi~.‘~ The court stared 

lRleaion and reflecrmn r q u m  us t o  recognm rhar m our adrrrsar) 
i )stem of c r m n a l  I U S ~ ~ C I .  any perron h d e d  ~ntn court a h o  IS roo pmr IO 

hire a iaujer. cannor be assured a falr trid unless ~ o u n s e l  1s p r o u d i d  for 
him 15 

In Gideoii the Supreme Court made ir mandator)- an every state. 
through the fourteenth amendment. to provide counsel ro erer!. 

10 id i t  161 (ioornors omirredl 
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indigenr defendant who stands before the bar of insrice charged 
with a crime. The  decision v-as silent as to uherher rhe righr to 
counsel under the sixth amendment LS resrricted to felonies or 
whether it applies equally to misdemeanors. Shortly after Gideon 
was announced, certiorari was denied in two cases raising the issue 
of the applicability of rhe rimht ro the assistance of counsel in mis- 
demeanor or perty offense & S ~ S . ~ ~  Because Gideoiz was silent as 
10 its applicability in srate misdemeanor trials, nonuniform pracrices 
developed in the various state jurisdictions. Diametrically opposed 
riews an  rhe righr to appoinred counsel in misdemeanor CBSLS appear 
in Bolkovak v. Stat@ and City of Toledo c. Fnzier.lB In B o l k o x k  
it mas declared without hesiration that the accused had the righr 
to appointed counsel. and in equally clear language the Fruzier case 
denied counsel 

In an attempt ro clarify the right to appointed counsel in bath 
state and federal criminal prosecutions. rhe Supreme Court granred 
certiorari to once again review rhe scope of the sixth amendment's 
prorection.20 The issue presented to  rhe Court in Argeriiiiger 1. 
Hamiin" w a s  whether the riarh amendment's right to appointed 
counsel atrached in a state misdemeanor prasecurion where the 
accused faced marcerat ion.  Ke\iewing [he language of Gideon, the 
Court reasserted the posinon expressed there that ". . . assistance 
of counsel 1s often a requisite to the very exisrence of a fair trial." 22 

Justice Douglas, w i r ing  for the majorit), refused to recognize 
any unique link between the complexity of l e p l  issues involved 
m any given case and the praspectiie term of imprisonment and 
specifically noted that many misdemeanor prosecutions ". . . bristle 
with rhorny conirirurional questions." 26 

In forniulating the new consrirurional standard. the Supreme Court 
dreu heaiil? from the Aiiiericm BRT Ariociurion Stai~dndi for 
Criniind [zritice. The  holding of the Court echoes the posirion ser 
forth in the Aiiiericiin Bnr Arrociatioir Standards for Crinii?i.oI Iurtice 
Relat i iq  to  Proliding Defense Servicei. The  Court held t h x  
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; A 1 b m t  a hnoaing 2nd ~mclhgenr i i a n i r .  I ~ O  person n m  be ~ n ~ p m o n c d  
for any pert) offenre, >,herher classified ss 
unless he V I S  myresenred by C O U ~ J C ~  IC h 

Thus. in both federal and state criminal prorecurions rodak-. li 
rhe court is to  m a i n  the option of sentencing the accused to a rerm 
of imprisonment if comicred, counsel musr be p r i d e d  to rhe 1"- 

digent accused imless the right IS affirmarii el! and mtclligentl>- 
vvaired. 

The  emergence of the righr to counsel in ~ ~ u ~ t s - m a m a l  proceed- 
ings primarily occurred after TVorld \Vu 1. Until char rime. nor 
only was  the right to appointed counsel and the eyrenr of his nohts 
and duties uncertain, bur the wry  rieht IO be represented by c o ~ k e l  
before a milltar>- tribunal had ~not been enunciated. In fact. rhc 
carlr decisions mi-olvin- the right I O  ha\ e defense c ~ u i i i c l  placed 
serere limitations on cd~msel. -€listor>- disclose\ that 11, ai l  earl!- 
case the general oficerr charged with the recponiibilit>- oi  r e n e w  
ing the record did nor approie of the parriciparion of coiiiiiel. In 
one urirten disapproval. rhe retiewing general stated 

Should counsel be adrnirrrd 011 behalf of a Pnroner. 10 appear before a 
grneral Court \lrrnrl, to imerragarc. ro excepr, t o  p l e d  IO ICPIC. perplrh 
end embirri i i  b i  l e p l  iubrilricr and abstract ioph 

Harmer % a ~ i o m  rhe o p i n m i  of p m f e i i m a l  nicn 
honor of rhe Arm, and the i n t e r e ~ t ~  of the serjic 
Courts \ I r m a 1  rhro1,in oper  IO the Bar the officeri 
compelled 10 direct their ?rrentlon from the 1~.811!nr 
of W a r  to the stud) of the Liiv 

Querrions 01 ablecrioni t o  blm. 70 p ~ e p a r e  his defense I" 

IS no: to open his mouth ~n Courr*b 

Yo m e  \%ill deny ro a pnmner.  r h i  aid of Cavniol d i o  n 

hlrhough the opinion is somexhat more srrongl) norded than 
the others of its day, it does reflect the attitude which rhen existed 
toward defense counsel in court-martial proceedings. In  essence. 
defense counsel. if allowed ro be present beiore the military tri- 
bunal ar all, was releeated ro a purel>- 
burden u i  prescntmg'a defense rested 

The  CILII T5 .x  caused 311 increase 
forces. the number of milirar) caurrs-m 
m e n t i o n  on the milirar) pit ice sysrc 
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creased awareness. the Bureau of Military Justice was established 
in 1864 and w a s  largely responsible far the initial assimilation of 
the rules of general criminal law practice into courts-martial prac- 
tice.2i In an early opinion, General Holt, the first Judge Advocate 
General of the Bureau, ruled that "the accused is entitled to counsel 
upon h a  trial as a right, and this right the court cannor properly 
refuse to accede to him."xi General Holt alia declared: "In this 
country no such view as that advanced by  Napier. of a separation 
between the general rules of practice on military trials and those 
pre\ailing in the courts of lam, i s  known to have been entertaincd. 
Such rules are indeed, in our procedure, 2s far as possible assimi- 
lated."?g Therefore, during the Civil W~ar  years. the right to 
counsel in military tribunals seemingly became firrnl>- established. 

With the end of the \Vat Between the States, coupled with the 
reduction in the size of our military forces, military law regressed. 
During the thirty years which fallowed the Civil War,  the right 
to be represented by  defense counsel was gradually eroded [ o  the 
scatus of a pmilege.30 

Hovere r ,  much like the development of the right to appointed 
counsel in the federal COUIIS prior to Johnson v .  Zerbd' a practice 
had developed in the military courts which allowed representation 
of an accused bv defense counsel working withm the framework 
of an adversaq, ;ole in nearly all general court-martial proceedings. 
-4.t the turn of the twentieth century. the stage mas set for con- 
verting a fairly uniform practice into an absolute rig.ht and in 1916 
the practice became lam. Article of %Tar 17 of the 1916 llanual 
for Courts-\lartial provided: 

The accused rhall haic rhe nghr t o  be repmenred before she COYII b r  
c o u n d  of his o i i n  relecmn for his defense, if such c ~ u n x l  be reasonably 
w i h b l e  

In  1921, the Manual for Courts-Uartd directed the conrening 
authority to appoint defense counsel for the accused both in general 
and special court-martial proceedings regardless of financial ability 
to sccurt private counsel. Thus, as early as 1921, the military justice 
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system eliminated the financial abiliry criteria vhich io  long 
plagued the federal and state courts. 

Although the development af the right to counsel in court-marrlal 
proceedings appears to hdre solidified much earlier in rhe militar\- 
than in the federal and state courts, the righr provided in the 191b 
Manual for Courts-Uartial contained a substantial f l a w  There w s  
no requirement that the counsel prorided to the accused tie trained 
in the Ian-. By present standards. the righr to  legally mined counsel 
is essential to the sixth amendment guarantee of effectlie aisimnce 
of counsel. In  1919. the \Lanual far Courts-\lartial was  amended 
to include a provision which suggesred prior legal trainin" as a qugl- 
ificatian for both the pmecu to r  and defense ~ o a n s e l . ~ ~  T h e  nen .  
provision did not, hoaever, require legal training. In 1911. the 
Uniform Code of liilitarv Justice w a s  enacred bv Conores7 iiith 
a provision iubrtanriall!-.rimilar to that contair;ed in'the 1919 
Llanual for Co~rts-\ lart ial .~ '  Shortly after the Uniform Code of 
\lilirary Justice hecame effectire, the Court of \ I i l i ra rv  Appeal5 
squarely faced rhe problem of deciding n hether the Bill of Rioht? 
applied to s e ~ n c e m e n . ~ '  The court h;ld. rather surpriiinglv. Fhar 
in applying the principles announced bv the Supreme Court to thc  
military, it ". . . need not concern . . [irselfl with . . conmrii- 
rional concepts." T h e  court reasoned that since Coneress was 
chareed with rhe reiponsibilitv of superwine the armed services. 
it w a s  mirhin the pro\ ince of Congress ro define v hat righrs < e n  ice- 
men would Ieceire in court-mrrrial proceedings. The  concept of 
"militar>- due proces<' established in Cle? laeted onlv [ n o  ?errs he- 
fore the Supreme Court relected rhe Courr of A I ~ K w I -  .Appeals' 
reasoning and held that "military courts . . . hare the same respon- 
zibilities as do rhe federal courts ro protect a person fiom a .ioia- 
tion of his constitutional rights." Since 1951, the  Courr of \ T i l i -  
tary Appeals. a i  well as the Supreme Courr. has reircrated the ruling 
of Ru,nr on a number of O C C ~ S  E.  The mas[ Important of which 
may bc found in Gnited Stair . T m ~ p i a . ~ ~  In char decision. the 
Coiirr of \ldxar!- .Appeals removed all remaining doubt b! iratmg. 
". . . the  protections of the Consritution are a iadab le  to servicemen 
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in military trials."3P \loreover, the court's opinion made lr clear 
that future controversies involving servicemen's fundamental rights 
would be controlled by  the decisions of rhe Supreme Court. The  
Court af \Mimy lppeals stared that it was ". . . bound by  the 
Supreme Court an questions of constitutional import." Today, 
no question remains that the sixth amendment's right ro counsel 
provision does apply to servicemen. 

Justice Clark. in Kinsella T. Krueger,'O had this to say about rhe 
military justice system: 

In addition f m  rhe fvndimenrdi of due pcocea, tr includes protections 
whrch this C a r t  his not required 1 SOIE t o  provide m d  some prmedurei 
uhrch would compare fiuorabl) wirh the m a t  adiinced ~ r i m i n i l  codri.4' 

In 1968, President Lyndon Johnson signed the Military Justice 
Acr into l a w  and said. 

T h e  man who  doni the uniform of h a  comtry today docs not discard 
his right 70 fair treatment under la%. , . We hrva dwiyi prided ~ u ~ s e l v e ~  
on giving our men m d  women in uniform excellent medicel service, superb 
rrrinmg. the hest equipment T o w ,  wirh this biU, we are going to $ire 
them firs c l i s  legal I E I Y ~  13 s e l l .  

In looking to the American Bar Association Standards for Crim- 
inal Jurtice Relating to Providing Defenre Servicer as a guide far 
the military, Kenneth J,  Hadsan, who played an important role 
in causing the formulation of the Uniform Code of Ililitary Justice 
and the Manual far Courts-blartial, L'nited Stares, 1969 (Revised 
Edition), had rhis to say: 

While. i i  indlcired ahavr, rhe umed ~ervicei YI more hbersl thin the 
Srindardi in furnishing free counsel to accused, thae counssl are uiudly 
furnished from the office of che 3 r d  judge advocate, a h o  ilm provides 
pmecunon counsel This pr i c t~ce  h i r  d r i a n  c ~ i t i c m  recently m d  appears 
t o  i l o l i t e  the rpnir ,  if not rhe letter, of Section 1.4 of the Sfandirdr for PI- 
viding Defense Senicer, which requires that  S defense la aye^ have pmfer- 
s i m a l  independence and be 'iubjecr t o  jud i~ i i l  supervirm only m the same 
manner and to the same extent IS i re lawyers m prmee pricoce. '  Puoumt 
to a r ecammendarm contained ~n rhc DOD \lilitmry Juroce Tirk Force 
Report. 1972. the senice3 axe now studying the pos i ib i lq  of esrablishing a 
ripirsre service-aide defense corps, which w m l d  be under the direction of 
the approp'im Judge Adrocire Genenl.  Chref ohiiicle IO such a corps 
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IS the shortage of judge advocates n h x h  has resulted t r m  the  e 
of the draft42 

Thus, the right to counsel has n o n  reached that point u here rhe 
trlpod of j u s t ~ c  has a srrong defense lairvcr LO insure rhar the 
trial of an accused 1s fair in rhe stare. federal. and mdirary c o u m  

I11 THE PROSECCTOR 
Legal histor>- did not develop ~n the same fashion for the prase- 

cutor that i t  did for defense counsel. T h e  right of an indigenr- 
accused 10 counsel was obtained rhraugh g r a d d  extensions of the 
Siirh .heiidment to the United Stares Constitution IO include 
every criminal case in xi-hich the accused faces incuceration.i? 

In the Unired States, rhe prosecutor cannot be compared to his 
English cuunterpart. In continental Europe. the prosecuror IS a 
career official who generally is appoiiircd and has a closer relatimi- 
ship to the court and less autonomy than a prosecutor 111 the United 
Stares. The  differences bcrween rhe prosecutor in the Cnired Srarer 
and the English and European prosecutor a a s  summrriced w l l  8n 
these v ords in rhe lnrroducrion to the diiieriian R n  Ariocmioi i  
Stand.vds tor  Criiiiix7I licitice Relating to The Proiec?itio?i Ficnc- 
t i on  

In England pmccu t ion  IS adinmirered b? a Dmcror ai 
m n 9 .  who 1; a career officml and a rubordinare of P c a b m  
actual  trial of case!, however 1s m p e d  tu barrmerr ~n 
des!gnared 8s Crarin Counsel h British barrister ma! PI 
Cronn ~n O ~ C  case m d  act for the defense ~n orherr. TI,e 
has no p m  in p~elimmary deciiioni as IO a h c r h e r  TO pmecurc  or n h a r  
particular crimes *re t o  he charged. ~n C C Y ~  hr funcrmni 8s a pmfeinanal 
adiacarr The Cro\\rn C o u n d r  relarimship IO t h e  Director oi Public 
Proiecunon< 15 ei ienr i i l l )  like t h a t  of a barrater 10 the  501 

ice oi rhe Peicc and other courts of Inm~rad juri 
a i  bulk of all ~ r m  mal prolecunonr-nln?tr-fiie pe 
p r n m  p m m .  palm 01 other idmmrr ran re  o 

p~oiecurioni I" these lone1 C O Y ~ I S  Some of the differencri ~n funcriani 
also arise from the fact  rhar the ~ a i c  of g ~ h u  pleas ID 311 C O U I ~ S  in Enpland 

88 



TRIPOD OF JUSTICE 

official or c n i l  ierirni .  celarid! few . i m e r ~ a n  prosecutors have devoted 
their entire profssrmnrl I ~ E  10 thiE xork At rhe ifare level, he is usud1) 
an elected local official, largely autonomous and p d i y  having no t i es  
nith the chief officer of the erecutire branch of which he is a parr, naf 
even w r h  the Atrorney Gmeril of the m r e  

The Amencan prosecutor. a h m v e r  hi3 preclie M e  and juriidmron, is 
mvarisbly dr iun  from the practicing bar m d  mme often rhan not iefumi 
to prirarc pr8ctive or reeks other public office after a relmvely few yean. 
In m m  ~eipecrr,  including hi8 iuranomy. he I$ more nearly Lke the British 
barrister Fagaged in prosecurion than rhe prosecuror or procurator of con. 
f i n m i l  Europe. He i s  gensrally m active pirricipmr m bar isimidoni 
and other 11wyer groups. The two i ~pec t i  ahich dirfingurrh him mat 
from his counrerpirrr in both England and Europe m e  char he 1s a l ocd  
and elecred officid. From the unique chiricterisfics of his office. the  
American prorecuror deriver imporrinr ruangrhr, buc ilio certain weak. 
nesses and bvrdeni nhich s~mefimes rend t o  encumber and impair his 
function. 

The  history of the development of the concept of unrenewable 
and unlimited prosecutarial discretion originated in the English 
common law, but was expanded in the course of the formulation 
of our common law. Courts which hare examined the doctrine 
trace the common law discretionary power of federal prosecutors 
to rhe absolure fiat of the British Attorney General TO terminate 
a prosecution bv enrrv of a nolle p r o i e q ~ i . ' ~  In England, the exer- 
cise of the po6er to nolle prorequi was subject to practical limita- 
rims which are not present in this country. First, in the great ma- 
jority of cases, the Attorney General never took part in a prase- 
cution. Second. his respansibiliry to institute a proceeding arose 
only in cases of importance to the C r ~ u n . ' ~  Thus, as a practical 
matter, the number of prosecutions iniriared by the Attorney Gen- 
eral to protect the inregrit)- of the Crown was small. The  prose- 
cution of common offekes in England was left entirely to  private 
persons. or to public officers who possessed few legal powers be- 
p n d  rhase held by ordinary citizens." 

Histurv also discloses thar the hrtarner General's riphr to nolle 
proreqiii'wras usually exercised for one bf two limited purposes 
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( 1 )  to  depose of a rechmcally imperiect proceeding instituted by 
the Croun. 01 ( 2 )  to terminate an oppressive proceeding instituted 
by private p~r sans .~ '  In short, in England, rhe power to nnlie 
prorequi war 2 bene\olent right which was to be exercised for  rhe 
pratecrian of the English populace. 

In the United Stater, the doctrine of prosecutorial discretion has 
extended far beyond its predecessor. A comparison of prosecu- 
torial discretion m the United States and England was nell  stated 
in a \-ore m the American Criminal Law Reriew m rheie words. 

In  rhe United Starer, houe ie r ,  the docrrine of p~olecuronal discretian 
his frr our-ierched 11s Enghrh predeceaar. Uhi le  ewn Attorney General 
T iney  limited hlr dircuwon of prorecuror~al ~ m m u n i r )  to  a concededly 
u o p t  pmiecurran. the foderd C D Y I ~ S  extended rhe logic rather than rho 
ipirir of his formulation to almmt every pr05ecurorial x t i i im  Wh i le  
i t  IS true fh i i  m England rhr COYIII s e r e  abrolurelv barred from diiturbing 
the Attorney G e n e d s  decrrron to terminiie s prosecution. the rrghr of 
~ i t i z e n i  ID bring private pmsecurionr acted I S  a counrerbalince ro  rhii 
power 

Thc doctrine of pr0~0~ucmis l  diicrorron, therefore. does not pmperly 

juirice on the ~ m z e n r y .  uho, in En&d at  l e a n  had the power co bring 
crlminili to task or expose rhe fadure t o  do SO. Sipmficanrlr, even though 
Englind hri  edopred 1 iyirem of pnbirc pmecurion. the English courts hale 
rscognmd that p m s e  paruei haie a right. through the common law i r i r  
of m m d a m u i ,  10 compel public pmecurori  10 enforce rhe 1 2 ~ .  vhere thev 
h a w  announced they will not enforce 1148 

The broad prosecuronal discretion of the federal prosecutor IS 
greater than that granted to many state prosecutors. A number of 
cases hold that t h i  mere fact [hit the prosecutor's "duties rise to 

exercising discretion cannot excuse neglect o i  duty 
In S t m  ex rei .LicKitrrick 1 I i ' ~ l i , ~ ~ b . ~ ~  the court 

Such diiirman rnwr be rxerimd in a c c a r d m i i  i 
of i a r .  f w l y ,  w ~ e I > ,  2nd vifli iPdi  rnd isjlion 
choose D m ~ r s e  of 8 ~ m n  or nonicnon. chorcn not 

q a r d  t o  u hat IS r q h t  under r k  ~ m c u n i ( i a n ~ c ?  Di?crenan 
m e  of I hard m d  f i r t  rule or I mandirorv procedure re 

T h r  d ime t ion  m a ? ,  8n goad rrifb gardleii of rrryins c i m u m ~ r a n ~ e s  

4: 1 Emriaos. THE L i w  Ormcinr 01 THE CRo 
~ 

4 8  11 A\< C B N  L. REV. I 7  (1971) 
4 B S r i t e  e*_ rel. hlcKrrrrick Y Wymare, 141 \lo 169. I12  S \ V ? d  979 (1939) 
5 0 1 1 3  \ lo 1 1 2 .  3 w 2 3 ,  182 SW.!d ill. 119 I I P W  (emphasis added) 
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(but  m t  arbmarif)) ,  be e x r r i i i r d  with rripeit  ZD when, Bow, end egainii 
whoin to  initiate rriminai procerdmgi. . , . 

Notably, the Missouri Supreme Court emphasired rhar the prase- 
cutor 1s guilry of dereliction of dury when he acts arbitrarily or in 
bad faith. The  discharge of his duties in good faith requires char he 
exercise judgment "according ro the dictates of his own judgment 
and conscience uncontrolled by  the judgment and conscience of 
any orher perron." ?' 

The history of 2 public prosecutor in the United States appears 
in the American Bar Arioriatioa Stnndardr for  Criniinal Justice Re- 
lazing to  The Prosecutioiz Firiiction in rhe Commentary to Section 
2.1  in these words: 

The  concept that the m t c  has a specmi lnterrri in the p rmocu~mn oi 
criminal cases which requaer the presence of 1 profeiiionaliy trained adro- 
cate s m e  d u m p  the iormarire permd of American la,,. Earher, in Eng- 

had bcen assumed fhzt  prosecufm was a matter for the Y I C ~ ~ .  hir 
r friends See S c ~ w ~ a r r .  CASES .<\D \lrriaxr~s m Paorrinovi~ Rr- 

LIIY I \ D  THC d u ~ n i r m i n o v  OF C a w r i ~  JESTICE q-j  (1962) The 
idel  that fhe c h i n a 1  lax,  unlike other branches of the lax such IS conrract 
and property. 6 designed to r i n d m r e  pnblrc rsther than priunre infereiir 
IS "OX firmly ertibhrhed. S h e  parrrc~pition of a responiibie public officer 
in the decision t o  praecure  and m the pmecution of the charge grrer 
greater ~ I I Y ~ I O C C  that the righrs of the m u s e d  w i i  bo rerpected than 15 
the case when the v m m  ~ o n f m l i  the pmcerr Almost all pmecutmnr of 
1 serious niture ~n rhir comt ry  now involve 1 pmfeisiond pmsecuror. T h e  
abicnce of a t nmed  pmecwion  official nrkr abuse or c w i i  and unaurhor- 
ired admimrtntive practices and deponrimr u,hich i ~ e  not consmint 
w r h  our rradiriom ai p m c e  The c~IIusive 'speed trip'' iifuiltmn i9 a 
c l i s~ ic  example of law eniorcemenr unlwrened by the influence of a PI- 
fessiondl) rerponribible prosecutor. 

( i9 i5 ) .  This pricoce carrier danger of vindicitive use of the pmcerr of 
Criminal lsw, wirhout the chwk prmided by the pmiciprnon of a public 
prorecuror. Standard 2.1 6 designed to discourage the p m o c e  o f  police 
or p n w e  p m r e c u t m  by the Idoption of q p m p m t e  legiilirian to require 
rhr pirricipirian of a p m e c u m  in 811 criminal cases except ~ ~ g u l a r o r y  
YlOilllO"S ai I minor mmre.6z 

61ld See Attorney General v Suits. 219 \%sa. 458, 132  S . E .  3 2 2  (1921). 

11 (h-anond Collepe oi Diirrrcr hrrorneys i9711, Lezak, The Proiecatar'i Diirro- 
MEIU. n e  power of 

~ i o n - ~ h r  
IIlCC hrrorneyr' hrlocillion 1971) 

P T O ~ ~ C ~ ~ ~ ~ ~ ~  A ~ ~ D T O ~ ~ ,  In T= ~ ~ ~ i ~ ~ ~ ~ o a ' ~  nrsn BWX 

x u  charge In T~~ P ~ ~ ~ ~ ~ ~ ~ ~ ' ~  nrrK goOK 21 islnonai nls- 
:?See I F. STIPHEY Hi~raar or C a l w u ~ ~  LA%% I (1883) (footnote added).  

91 





TRIPOD OF JUSTICE 

criterri lor the pdicrai  eialuamn of alleged miicondvct a i  rhe prose- 
c u m  .io derermme the , d i d q  of a C O ~ C ~ C I I D ~ .  they may or may nor be 
relerint I" wch pdrclai e\aluatran. d e p e n d q  upon d l  the ~ i r~umstsnce~  

By way of further limitation, DR 7-103 of the Aiiierican Bor 
Asrocintion Code of Proferrional Responsibility provides: 

(1) A public prorecuror or other government laa-yer rhaii not iniiimle 
01 ciuse to be insmufed criminal charger nhen he knows 01 ~t i s  
obiiour rhar the charges nre nor mppmted by prohablc C ~ I O .  

(0) A public p r m c u ~ o r  or other government lawyer I" c ~ ~ m m i l  imgrrion 
shill mrke dmel) dircloiurs t o  counsel for the defendant. or ro rhc 
defendant rf he h i i  no c ~ m s e l ,  of the existence of evidence, knoiin 
to the pmecucar or other government lau!er. rhic  wndr 10 negate 
the guilt 01 the accused. mrrigire the degree of the offense, or IC- 
duce the puniihmenr.lh 

The  thrust of the Aiiierican Bar  Arrociation Standards Relating 
to The Prorecutmi Function, the Code of Proferiional Rerponsi- 
bility, and the case laii which addresses the role of the prosecutor 
is to instill a sense of responsibility in the prosecutor beyond the 
narrow role af advocate, Although the prosecutor is indeed the 
advocate representing the state's Interests. his primary duty IS not to 
coniict but EO see that Iustice is done," The  Standards attempt to 
clarify- that paramount respansibilirr by eliminating the secrecy 
surrounding the state's conduct of a criminal prosecution and by  
requmne the prosecurar to take affirmative action to insure that 
any p e r k  accused of crime is afforded a fundamentally fair op- 
portunity to rebut the state's case against him. 

The  prosecutor's ofice in the military is, in this respect, no dif- 
ferenr from the state or federal prosecutor's office. The duties 
placed opon the militarv prosecurar to insure rhar the accused is 
adquarely protected hare hem officially recognized far nearly a 
centurv."~ 

Although the earl! military practice of denying the accused the 
right to defense coiinsel and relvino upon the military prosecutor 
to protect the sert-icemaii's right; h:s been recently- cdndemned by  
the Supreme Court,z3 the fact remains that the milxarp's recognition 
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of the prosecutor's dual role-advocate for  the ?rate and prorector 
of lustice-predates the adoption of a iimdar phllosophl in the 
civil cnurts. l loreaier,  the criticism h e l e d  ar the milit& prose- 
cutor in O'Calluha?i has been effectiielr neutralized by subsequent 
modifications of militarr criminal pro&durcr 

The  prosecutor's role: whether military or c 
crave raponribilitlrs. H e  1s charged u l t h  the  critlcallr important 
;ask of seeing not onlr that the &l t r  are comicred 6ur a l so  that 
justice is doiic The  .L-Uniform 8ode'of .\Ihtx!- Juiticc. rhe m 
body of both state and federal case law,  and the Smdardi for Cr 
mol  IiLrtice recognize those rerponiibilirira and mcorporatc jm 
sions deigned t o  a m s r  the prosecutor 111 his task. 

11.. T H E  T R l l L  JCDGI: 

.Although the prosecutor and the defense l a y e r  are essenml to  
our adiersary r!-rrem. thc [rial ludne  can preciptare error or c a ~ m  
a trial to be fundamentally unfajr?on Those u ho ha) c evperience 
with the adierrarv srstem r e c o p r e  that the poiici of rhe r i ia l  
judee is such that he can control the outcome of a caw -4s a re inl~.  
independence of the trial judge from political. command. or c o n -  
muiiiry preasnres is The quest f a r  an independent ludl- 
ciary and for  a trial judge who is beholden to no one and honncl 
to fallov o n h  the commands of t h  l a m  has becn stumm!- 

Tar  CCII~LIIIOS rhere was no such thine as A separarc and  m d e p c i d  
ent ludiclsl pou er in Enoland. Bef& the sei-enrcerith c e n t u r r .  
judger vs re  creitiirec of the king. holding af ice  at his plracure a i d  
sublecr to insrant dismissal if thev rendered anv decision that dii- 
pleased h i m  IT-hen he died. out .f ofic 
by crea[urei of rhe n e n  king. Job ecnrit  
mdepcndencc o i  mind Thc  p d g e  mosr 
one bmt able rc> BUCII a h n t  the king expected of him I t  i~ hardli 
2 v onder char i d i c i a l  corruption grea. rampant.R' 
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The  judges' resistance ro rhe king became a trend culminaring in 
the reforms a i  rhe late seventeenrh century. When  in 1640, Charles 
I was compelled ro convene the Long Padiamenr, ir demanded thar 
Iudger be secure in office during goad behavior. The  demand was 
symptomatic of the struggle for separarion o f  powers, and it grew 
vociferous when Cromwell and Charles rhe Second removed judges 
at will to maintain a loval court, In 1680 Parliament s p i n  per;- 
tioned the king, Charlesihe Second, for judicial tenure, but it rook 
the Revolution of 1688 and the fall a i  rhe Stuarrs to bring abour 
ai  Iasr rhe Act of Setrlemenr of 1701 establishing t e n u e  during 
good behavior. Henceforth, a judge mho nor only behaved him- 
self bur behaved like an independent judge was enfirled to stay on 
rhe job. 

The long srruggle was nor lost an the American colonists. The  
United Srarer Constitution, in Article 111. ISSUICS tenure and salaries 
for rhe federal jiidiciarv except in cases uarranting impeachment.a3 

Moreover the event; irom 1 7 7 5  to 1790 convinced rhe coloiiisrs 
thar an unchecked legislature was poremially as tyrannical as an 
unchecked king.O' Such men PS John A d a m  and James Madison 
mere as much on guard against electire despotism as eaecurire 
despotism. 

Following the Declaration of Independence, several of our new 
states vested rhe responsibility for judicial appoinrment in rhe G o t -  
ernor. However, rhe colonies, after haring suffered bitter experi- 
ence with Royal Governors and their appointments. placed rcsrric- 
tions and safeguards on the appointment of judges. Pennsvlvania 
and Delaware looked to rhe legislature ior approtal of the rmber- 
narorial appointments. In \larrachucetts. S e w  Hampshir: and 
Alarvland. the Governor's Council determined whether the Gor- 
erndr's appoinrrnent should be approved, and in S e w  York there 
was a Special Council o f  Appointmenr which consisted of the 
Governor and cerrain members of the Legislature. IVhen the 
Federal Government, through the Constirution, proiided for irs 
iudiciary. the power of apfoinrment v a s  placed in the President 
with the advice and consenr oi the Senate.65 
Selrctim and Tenure, 21 S . S U L .  REV 189 (1947) Graham. Hir to i i i r l  M e -  
pmdrnce of *be ludiciiiri, 14 B i a  Beiur 71 (1937) 

~ * S I I  Tnrrzaa. W h o  Cm Brit  iudgr the Iudgw? ~n S E L L C ~  RLmucr ON 
ILDICIIL Srrrcnoh- *XI) Tmr-nr (Americim lvdicnrure Society 1967) 

&<See S h a m  T h e  Cfriiiir! Anrericrn Daitrini of  "The Srorrarion of  Pw-- 
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Today, the Amencan Bar issociation has attempted to spell oi i r  
the duties and responsibilities of the trial l u d m Y "  Histancallr, in  
both state and federal courts, a trial judge's du& and r e s p o n s i b h v  
were dealt with on  a case-bv-case method and b r  the promulea- 
tion of rules of court. etidenoary decisions. and h>-.the dei-elopm;nr 
of opinions relating to ethical standards for both la\+!ers a n d  
Iudges.'. 

In contrast, the mditary has conrinuallv been criticized for con- 
mand influence which v a s  direcred IO the law oficer in court- mar^ 

rial proceedings." 
It is axiomatic that the adrersary process, which is the keystone 

of our system of jiiitice, requires that the trial iudpe exercise thc 

appeals that hare been made in  passion and preiudice. 
.A trial ludee must maintain an atmosphere in the C O U I ~ ~ O O ~  rhar 

is apprapriat; to a fair. rational, and civilized determination of the 
mues and must garern the conduct of all persons m the courtrooni. 
includine the lawyers. He must maintain order and inust impar- 
tially. but in a firm and dignified manner. administer iusrice. His 
basic dunes are defined in the American Bar Armciation Sfi7ndirds 
for Cmiiizal Justice Relatisg to  The Function of the Trial ludge.'O 
His general responsibilities are set forth in these words in the 
Standards 

I 1 General rciponi~brhry of the mil p d  

nehri  of the accused and rhe interests of n the a d n m m a o a n  of 
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guilt of the accused as zequired b) law.  and the tnd judge should nor 
d l w  the proceedings t o  be used for any n h e r  puqme.  

(h)  T h e  rnsl p d g e  should require that erery pcmeedmg before him be 
conducted w r h  unhurried m d  qmer d1gnir)- and should aim t o  ertrhliih 
such physicel surroundings as are approprim t o  the administration of 
justice. He ihovld give each case lndlridual tremmnt, m d  h a  decisions 
should be basad on the particulrr facti of rhm cise  He rhouid conducr the 

nderir%dzble I m p q e ,  Y I L ~  mterprereri 
when necessary. 

( c )  T h e  t r d  judge should he ienririii to the ~mporrmt roles of the 
pro~ecutor and defense ~ounse l .  m d  h a  conduct ro i \ardi  them should 
minifeir pmfeeiond respect and be C O U I I ~ O Y I  end fern. 

The  \ l h t a r r  Justice Act of 1968" has created a militart- judge 
t o  replace the kne rab le  law officer and has mire" the milituv judge 
functions and poivers that are strikinrlv s i m h r  to those of a'federal 
district judge and has met  the requir;&ents of the 

Historically, the milirarv courts have continuallv proclaimed 
the independence of a milharj- judge or law In  United 
Stater 7 .  Berryyi the court said 

T h e  complere independence of the i h  member and h a  unshackled freedom 
from direction of my mf or nacure are, w e  emirtiin no doubt, rml, mre- 
g r d  even crucial elemenis of the legelar iw effort to minimize oppomnity 
for the e x m i s e  o f  control over the coun-martmi process by m y  agency 
of command. 

The  caustic condemnations of military justice which A h  Justice 
Douglas made in O ' C n l I a l ~ m ~ ~  do nor justify a charge of command 
influence in today's military justice system.r6 

In United Stater L'. P r i e d '  the law officer had a pretrial confer- 
ence with the Staff Judge Advocate concernino one of the charges 
and specifications and sought the gorernment's~reacrian to his con- 
templated ruling that the specification did nor stare the offense 
~ 

71 l h r a a i z  CODE 01 ULLI~AR> Jrrrics m i .  1.14 

I 9 C S.C.hl.h 146, 42 C \I.R 18 (1970) 
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which mas charged, but did stare a lesser included offense. In de- 
claring that the la75 officer's procedure \vas prqudiciallv erroneous, 
the Court of \Iditary Appeals held that the l a v  ut& b! taking 
parr in the pretrial conference, "departed from the impartial and 
independent role assigned to him by  rhe Congress and affirmed by 
the decisions of this court." Colonel John la!- Douglass-' ~ e c  forth 
his conclusions about command influence in these v ords. 

C"CI 

Aloreoier, an January 9, 19-3, the .Arm published Cmform 
Rules of Pracricc Befoie l r m v  Courts-Ala;tial." The Cniform 
Rules of Practice specifically p h i  ide that rhe n e w  d n w i c m  nir 
Arrociation Code of Judicial Condzict and the Code of  Piof~sr ioni l  
Reiponiibiliiy and, unless "clearly inconsistcnf' with existing Iaa.. 
the American Bar Arrociatioii S t i n d n d i .  f o r  Criviinal Jiiiticc RP- 
lazing to Fair Trill and Free Presi. The Functios of tlh Trial 
Judge.  and Tbr Proiecicrion Fu,2ction m d  T / . E  Defenic Fzmction 
shall apply to judges, counsel, and clerical support personnel of all 

Thus. both the rndirary courts and rhe cird courts have liroked 
to the Standards as a means of definine the rights. dutici. and re- 
sponsibilities of the trial judge in handling a criminal case. 

Army courts-martial. 

\.. coscLusIos 
The Aiiiermn Bar Arsocizioii Srzndardr mi The Prosecation 

Function and The Defeme Function encourage ad, ocac! vithin 
the framen-ork of the adiersar!. system. To  the la 
of all Iawvers E to see that lustice is done. The 
adTeisarv h e n i  reaches lis tila rhc search for rrurh and ~ u r t i c e  can 
onl!- be'aihleied by creating a tripod of justice consisnng of a 

Commmdanr. The  Judec i d i a c a r e  Ginirari  School. 

& W ~ T  S o  21.5, \linrmr Jcmrr' GLIDE. hpp  H 
8 June L5:O-il J a n w r  

(19% 
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competent and ethical prosecutor and defense lawver in a court that 
is presided over by an independent and impartial trial judge. 

The  trial judge, of course, must serve in a capacity that is broader 
rhan rhar of a referee. His responsibilities have been dealt with 
earlier in this article, and only rhe uninitiated could conclude that 
his role is not the moat important in reaching a just result. 

The American Bur Arrociation Standards for Criminal Justice 
Relating to T h e  Fzmction of ihe Trial Judge focus on the basic 
responsibilities of the trial judge.io In addition, when the trial judge's 
functions are reviewed in connection with the other seventeen 
Standards for Criminal Justice, ~t becomes apparent that procedures 
are now delineated which govern every stage of the trial from the 
judge's first pretrial contact with the case to the last post-canriction 
remedy." 

In drafring the Stundards Relating to  The Function of  the Trial 
Judge, the Special Committee had the benefir and use of the work 
done by the American College uf Tnal Lawyers.bz Xloreover. the 
Special Cammitree attempted to  weare into the final draft coordi- 
nating provisions u hich caused the Standards to doverail with all 
othe; Standards. the Code of Professional Responsibility and the 
Code of Judicial Ethics, so that the Standards. 2s a whole, Kill 
provide an integrated set of rules and regulations for the handling 
of every phase of a criminal case. 

Efforts are being made in every state to cause the Standards for 
Criiniuol Justice to be implemented and pur into use in state court 
criminal procedures. but adoption of the Standards as a whale, with 
minor modifications, has only occurred in Arizona and Florida. 
However, implementation in the military lustice system has oc- 
curred. In a continuing effort to upgrade militarv justice for the 
armed services. all  of the armed services have acted on the Anteri- 
c m  Bar Arrociatron Standards for Criminal Justice. Kenneth J. 
Hodson provides this summary regarding the implementation of 
the Standards in the military justice system: 

In Augurr 1972. both rhe Army and Air Force Judge Adrocitei Generd 
w v e d  directives t o  the effect f h i t  the Standards. tu include the Code of 
Professional Reipanribilnry m d  Code of Judicid Conduct, would be applicible 
IO mhl!ian- JYSIICC procedures, unless they ire inconsistent r i r h  the Cni- 

1 0  5 5  1.1.1.7. 
Bl l i  3.1-39. i I 4 1 ,  5.1.5.13, 6.1-6.11, 8.1, and 8 1 .  
n 2 A 1 ~ r ~ ~ ~ ~ ~  Corrrtr OF T a u  Lirvirns C a m  01 Tam Caaorc r  (1972). 

A.VERICAY C o u a i  or Tniar L~wrras  REPORT A X  R ~ m x x r z o ~ r i o r  OY Driaw- 
n o s  01 THE J L O ~ C V L  Paovsr (I970). 

~ 
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COHMEXT 

THE BUY AMERICAN ACT: 

EXAMINATIOK, AKALYSIS AND CORIPARISON" 

Captain Charles IV. Trainor** 

1. I S T R O D L C T I O S  

The Buy American Act a1 1933. as modified by Enecurire Order 
10582, grants a preference to domestic manulaccurers offering do- 
mestic products when goods are sought for goternmental use. This 
article \rill trace the legislative history of the Act, its development 
up to and includine the 1949-1954 anti-act movement, and culmi- 
nate with the imp& of the 1954 Executive Order. The arricle 
will then locus on the Armed Services Procurement Regulations (as 
they apply ro the Buy .American .Act of 19331 and procurement 
practices utilized by the Department of Defense. The  text will 
discuss the major exceptions to application of the buy-at-home 
policy, specifically the Canadian and liorwegian exceptions. The  
article will then enter rhe international arena, examining first the 
buy-national prorisions of the General Agreement on Tariffs and 
Trade. and second, the hlort-Favored Nations Clause. These pro- 
visions will be considered wirh the previous discussion of the Ca- 
nadian-1-orwegian exception to the Buy lmerican Act and a de- 
rermination will be made as to whether present procurement prac- 
tices are inconsistent with these international commitments. Finally. 
the paper w l l  examine c'orernmenr procurement practices in Eu- 
rope. North America, a d  Japan, looking specifically ar the require- 
ments indiridiial countries have specifiFd for prosirecrire suppliers 
and the different wr. if any, that these countries treat a foreign 
bidder as opposed td a domestic bidder at the rime of award o r  
solicitation. 

" Thrs oriicle ads tcd f r o m  a thew preienred t o  The  Judge Adiacate 

B S.  1967, Unrred S n t e i  i l h n r y  Acadern). J D  1972. Villrnoia Unrreriiry. 
O d c e  of the Staff Judse Adiocare, Unmd Srere i  Army Alirki 
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The  study doer not CIKICIZC the Acr 's  concept. but rather so 
aspects of its application. The administration of the .Act ~n cert 
areas deiears its intended purpose, while in other m a s  ,idmi 
tratire bureaucracy prevents the smooch and efficient operanon of 
the I c r  by complicated and inaccurate rest  
out  that, although the Act and its appli 
faults are not of sufficient magnitude to prrrent KS conceprual basis 
from being the most equitable in grant in^ domestic preference m 
world t rade  markets. 

II THF mm . i \ icRIc. is  ACT 
From 1920 through 1933, rhe United Kingdom. hopine to  itimu- 

late a sagging postwi.ar economy, established Buy-Brmsh'pihcy for 
all niilterials and supplies to be used in public projects? In \Vash- 
i n s o n ,  the United States Congress heard horh Represenratii ei and 
Senators seek protective legolatmn for domestic industrr and  lahor 
ro combat the British policy.2 XGth the economic plight of rhe  
Sarion squarely upon his shoulders, President Hoover sent 2 nie i -  
sage to the Speaker of the House. \Ir. John Nance Garner. sug- 
gesting thar 

l r u t i n c ~ r  ~ I E  from rime 10 r m e  I" t h e  p m u r m e n r  of supplier and 

10 vnrerionrble COSTS. 

13 nor unreasonable. purchase or C O I Y B C ~  tor the del i rer r  of ~ r l i ~ l e s  cf the 
growth. p m d u c o o n  or mrnuiacruir  ai the  L h i e d  Stares. narunhmndmg 
char ~ r u ~ l e  o i  forreign ongin may be oeeied a t  h e r  p n c e  
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As a result af the President's strong support for what would be 
known as buy-national legislation, Congressional bill hoppers over- 
flawed with proposed legislation. ,Many of the proposed bills, how- 
ever, were accurately described by  Representative Granfield when 
he stated that. 

There are, ho ierer ,  certam bills before the commioae which are m 
drarric and "shoot beyond the mark." so to s p e d .  T h w  bills require ?he 
heads of rhe m e r a i  p c ~ ~ n m e n r a l  d e p m e n t r  to p m h r r e  "only ~IIICI~S 
and maiensli grown or prcdvccd and mvlvfacolred in the United Starer." 
While this language g w r  preference in the pvrchve of domritic articles 
to rhc Government. ir would in some ~ N ~ C E S  interfere with the righrr 
of the Goaernmcnt ID purchirc ~rdclcr mnnviicolrid by American capirrl 
and labor from raw mitirii l i  of foreign growrh. There IS serious objection 
t o  the language, " u t ~ c l e s  m d  miterrdr gmwn or produced and manufac- 
w e d  in the United S t m d  T h b  Iingusge ought to be changed IO con- 
form with rhc languige employed by the President. . . 4 

Accompanying these ultra-restrictive proposals was voluminous tes- 
timony by the interest groups most benefited by the prapasals. 
These interest groups espoused viewpoints that. although not as 
relevant then because of the very small Federal badget. are very 
relevant today. l h  Pugh, of the Common Brick Llanufacturers 
Association of America, commented that the money expended under 
Federal appropriations was supposed to diffuse the benefits of the 
pro ram over the nation, but this purpose was not being achieved. 
In tkt, the contracts went to a f e n  select companies, and products 
came from orerseas rather than from the United States.K Other 
restimonr indicated that the cement being used on the Hoover 
Dam prdject was imported from Belgium and that furniture for a 
Federal building was being bought from South America and Czech- 
oslovakia.n 

Several bills reached committee. House Resolution 6744, intra- 
duced by Representative Florence D. Kahn of California.' called 
for buy lmerican only, to the exclusion of all foreien purchases 
whether for use domestically or outside the Cnited States.8 The  
executive agencies that reviewed this bill found it impracticable and 
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uneniarccable John 11' Do&, Secretary of Labor, poured thar  
the bill a a i  deficient in n i o  areas the propos~~l  \ \ a s  unenforceable 
and the bill needed to contain exceptions ro corer supplies p c h a < e d  
abroad for use a b r o d '  T h e  Secretan of Srare ,also c 
that the federal gal ernment needed th; pon.er co purch 
those i t e m  that n.ould be used abroad and rhat it nould be eco- 
nomically impractical to  purchase goods m the United Stares and 
ship them abroad.?0 The  I t ta rnev  General best i u m r n a r a c d  the 
deficiencies oi rhis proposed legislation in a letter staring 

H R  6744 seems to be ope" TO ierioir  oblecrion in rhar n iarcei 
Federal Goiornmanr t o  buy domerrrc ~CI~CIOI, narvirhirinding pncei n 
b e  erorbiranr 1 5  compared airh foreign made p o d s .  and also bccaur 
would be dficulr 10 apply. i s  Gorernmenr contracmg omcori i c u l d  
called upon to trace the source irom irhich c ~ n i r a c m r ,  rccurad t 
supplies and marerralr I 1  

Thus. H .R  6-41 found l i t t l e  acceptance and v a s  shelved. 
Subsequenrly, Charles H. .\lartin iiirroduced House Resolution 

9 3 0 P  thar proposed a bu)- American policy with three eyceprioni. 
First, irernr would he purchased abroad for use abroad, second. ior- 
eign items could be purchased for sciennfic-euperimenral use, and 
third. foreign goods could be purchased when similar products were 
nor produced in the United States Like H.R.  6-44. rhis Rill  did 
not make it oiit of Committee 

The  Honorable TVilhur 11. IThire introduced House Reiolution 
801- calling for rhe 

. purchase a i  L.S made, p ' n ,  produced goods, unless ~n rb,? CIICIC- 

t ion of r?,e Secretary a i  S t i r e  t h e  S e c r e r q  of rh 
t q  ai ITar. :he 4namey General. r t e  Secrcran oi r k  .' 
c a r \  of .he Inrerlar, t h e  Srcrerar! of iernculrure rhc Sec 

\Ir. Tl-hxe'l re~olucmn called for a r e s m ~ c i o  
materials for all Federal cons~~uccion to rnx 
factured ~n rhe  Cni red  Stares; with respect 
~ 
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substitute materials, preference would be g i x n  to those grown, 
produced, or manufactured in the United States." 

4 provision similar to H.R. 8017 was proposed bv the Repre- 
sentative from Louisiana, hlr. XVilson 1. Riley. His proposal'* re- 
quired executive departments and establishments, as well as Gor- 
ernment cmitractors and subcontractors, to purchase and use domes- 
tic articles and materials, to require the s ecification of alternate 
materials for construction, and to give prererence to materials and 
articles produced, grown, or manufactured locallv." This bdl, as 
others embodying similar provisions. received a great deal of support 
from the construction industry, particularly the cement 
as mas  the case with the other legislation providing favored treat- 
ment, it was not accepted. 

On December 15, 191?,10 a campromise bill, composed of elements 
from the previously mentioned proposals, passed the Hause of Rep- 
resentatives and h a s  referred to the Committee an  Appropriations 
for the United Stares Senate.zo 

Led by its Senate sponsors, the present text 01 the Act mer its 
first t e s  on the Senate Senator Vandenberg described the 
legislation as "primarily , , , an employment measure conceived in 
the notion that AmeriGn tar money should maintain American labor 
in a moment a1 American crisis and exigency."2z Senator Vanden- 
berg continued: 

It appeirr IO me that in a time Itkc this. when * e  &re bcrer upon 111 rider 
with en inescapable 2nd uniioidsble rerponiibilicy to provide employment 
for mmp!o!cd American peopC. we h w  a right to draw the !$ma . . 
in defcnre ai Americsn industry m d  American employment, when \%e are 
rpendmg American tax funds. W h y  hive Amencan mnde-uork programs 
which maker work m Europe or Aria' I am not blind 10 the need ior 
erporr trade 1 am speiking ideiy of gorornmonr funds and their expendi- 
ture. Zlr. Prasident, the American Tfeiiury i~ not rhe world's COmmuniw 
cherr.28 

16 id. 11 5 6 4 7 .  
$ 6  id. e t  18. 
l i  Id.  If 58.60 
lBId.at61. 

Hinrmgi on H R  i2HI-13J34 Before the  Subcmmi. of h a  Horcie Cai rn  
on A p p r o p v m a n r ,  7?d Cong., ?d Seri., conrained m J&GO-Hearingi. House and 
Senire, Voi 9, T a b  C 1193?). :heremitar cited ss 1932 Hearing11 

20 Id. 
2176 Cavo.Ric.  2.868 11933) 
2276 &,e. REC 1.354 (1933). 
19 id. 
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On January IO. 1913, the .Act passed the Senate-' and x i a s  iiened 
into l a w  by President Hoorer on his lasc day 111 ofice, \larch 3 .  i93 3 .  
with an mmediate  effective date.95 

The .Act v a s  intended to stimulate rhc  - \ m e r u n  econorn 
crease .American emplownenr. and abare rhe unforrunart  con 
resulting from the greit 

The .Act irielf p e r a l l ?  prmldei rhrr 1 1 )  only such unmanufacmed 
l r l l ~ l e i ,  ni i reds .  m d  wppbei as have been nirned or produced m the 
United Srirei, 01 ( 2 1  only such mrnufacrrred I ~ I C I C L ,  rnatemls ,  01 i u p p l l ~ s  
13 hire been mrnufacmred 10 rhe Carted Srarei ~ubiranoally 311 from 
~riiclss,  marerialr, or supplm mmed, produced, or manufactured in the 
Unired Srircr shall be rrquirid for public use*? 

The first impact:' o i  the I c r  came seven d a m  airrr irr  e r i e c t l l  e dare 
Construction on the Haover Dam Prqect had alreadv bceun a t  the 
rime of the l ee is la r i ie  hearings on the Act. The orieiiml &re scr for 
the opening of bids for hydraulic equipment far t &  dam uas Feb- 
ruary 3,  1913, however, due to  the introduction of the proposed 
legislation In the Senare, rhe opemno dare was postponed unrd 
March 10th. The Act, effectixe on AIaFch 3d. disqualified six foreign 
bidders for the contract-the SIP low 

One area of confusion in the original bill n a s  x h a r  consrirurcd 
an unreasonable domestic bid. Absent specific euidelines. Federal 
agencies adopted criteria by which to  meaiiirc rh; unrcasonablene,r 
of a domestic bid The  agencies 

I" 1934 ibcgani I O  follor i/ p""clp1e Onglna  
Tmsury  Drparmenri  general pmcu~emenr bureau, 
cost %'as ~ O I  10 be considered "unrraronable" uriles 
m p o n d m g  foreign bld 01 c 0 1 t  h i  wenr)-f ire percents0 

Subsequently, this merhod 01 determining the m i o n a b l e i i w  of 
domestic offers w i  specificall>- adopted bj- Excur i re  Order. 

The  exception to the purchase of donieiric mmrul i  
C O ~ S  into play when the head of a procurins agenc! 
~- 

9 8  Gam! and Speck, iupir note I i t  J80-181 
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that the purchase of an unreasonably priced domestic product would 
be inconsistent with the public mre re~r .~ '  Since cost is the material 
factar in determining w-herher the public inrerest 1s being served 
when foreign products are purchased, the agency head must make 
a finding that the payment of chis unreasanable'cost is not in the 
public interest prior to the contract Absenr such a deter- 
mination, an award to a foreign offeror would result in an invalid 
contract. a3  This determination has been deemed to be a factual 
one. solely within the competence of the agency head, and not sub- 
ject to review by the Comptroller General,3' but other socio-politi- 
cal or intangible iacrori may not be used to support the decision 
of the agencj- head!6 

The Act sets forth other criteria governing its application. The 
first of these 1s the "Public Use" r e q ~ i r e r n e n t . ~ ~  There has been 
very little Aucruarion in the meaning of this rerm, the Congres- 
sional intent clearly required the purchase, for public use within 
the United Stares, af articles, materials, or supplier manufacrured 
in the United States in sufficient and reasonably available commer- 
cial quantities and of a satisfactory quality. udcss the head of the 
department or independent establishment concerned determines that 
the purchase is inconsistent with the public inrerest or their cost 
IS ~nreasanable.~'  Whenever the articles are robe used by the United 
States, the public use criterion 1s a p p l i ~ a b l e . ~ ~  If the articles are nor 
to be used by  the Unired Stares but bv  a private concern or 
school, they do not fall within the pr&isions and the public use 
requirement is not applicable, notwithstanding the possibilitv that 
the articles might hare been purchased with Federal funds.sg' Like- 
\we ,  the Buy American Act does not apply to indemnity contracts 
because they do not meer the public use criterion.'O The  public 

3'"Buy Amerrcan her? popular nime far lmerican \larrrnl$ Required for 
Publrc Use. Mar. 1 ,  1911, ch 212, Tu 111. 47 Star. 1520 Inow 11 U.S.C. i t  I O l a l - ( c )  I .  
'hereinafter cited IS Act of 19391 

szCovs  GEF Drc 8-161191 .June 9, 1967) IUnpublirhedl 
8 8  16 COMS.  GEN. 1105 (1917). However. r d i y  when rhe bid of the damertx 

offeror exceeds the established differentials ~f 1s deemed fa be unreasonable net- 
vhh innd ing  rhe lack of a Secretarial dererminirion 

34Cco11~ Grx DEC 8-173667 (Ocrober 7 
~ S C O M L P .  Gr- Dic. 8-161191 [June 9, 1 
S a C o a P  GEI Drc. 8-361199 11~1. 9. 1% 
31Cou~.  G i r  Dic. 8-152973 (Dcc 17. 1963) IUnpubl>shedl 
3 3 C o w  GLX. Drc. 8-168414 lhpr. I, 1970) IUnpubhrhedl.  C a m  

~ ~ C D V P .  G E ~  Drc. 8-168134 (Apr. 1. 1970) [Unpubliihedl. 
(~COIIP.  GEP. DEC B-lb3878 1May 27,  1968) [Unpublirhedl. 

8.161199 1Jul 9, 1968) IUnpvblrihedl 
GEX 
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use criterion does come into plav a h e n  leased marerials are iii- 

xol\ed.'l if these materials are leaied for public use. This c r i t e r ~ m  
IS nor one of the legislation I major stumbling blocks for the defi- 
nition of the term "Public Cse" v a s  of sufficient clariry co a oid 
the need for ludicid inrerpreratmn. 

Likeaise. the purchase of foreign gooda for ~ ~ s e  abroad caused 
little furor. Unlike some of the orher proposed legislarion. the .\cc 
did Inor In all cases preclude the purchase of forcign goods for  UEC 

abroad.'? The Comptroller General has stated 
;rlhe Bu) Amcrican Acr which p e s  preference ra domrirlc pmducrmn 
in Gorernmenr proc~zernenr IS not for applrcarmn ~n the p m c ~ r e n m n r  
of iupplxi for nie  a i  bises  lcared from forelgn go,ernmenrr a h a r e  rhc 
L'nired Stares does n m  have complete soiereifl  conird43 

The I c r  IS, h o w i e r ,  applicable in the territorial United Stares, 
the District of Columbia. Puerra Rico. .\merican Samoa. the Canal 
Zone. and rhe Virgin Islands. According to the -\ct, 
States" is used to mean United Stares prop& and any place sublecr 
to i t s  jur~sdicrion.~' The  term, "subject to the Jurisdicrion of rhe 
United States." although broad in scape, has been narroiied in 
application. The Pacific Trust hcreemenri~ ?ires the Cnired Srarei 
rhe right ro e~ercise  sowreign p&rs over ;he area indicating that 
the I c r  would be or should be applicable.'G However. B f t f ~ i , ~  : 
United Satei'. srands for the proposition that the Pacific Trust 
Terriraiies are no[ within the definirion of Cnired Stares for  rhc 
purposes of the .\cr. 

The  Comptroller General has adopted a functional approach 111 

this area. The "ulrimare place-of-use" of the materials determines 
ahether the procurement i s  subject ro the B u r  .Amcric,ir Acr or 
nor." Thus, a product purchased for domestic use would be sub- 
ject to the .Act \\ hile J product purchased for f o r e p  M C  \\ ould nor. 
Likewise. the Buy I m e r i c a n  . k t  15 applicable onl! ro c m s t n m i o n  



BUY AMERICAN ACT 

contracts performed m the United States and not to  the perform- 
ance of such work outside the United States.'@ The  problem with 
this approach is the classificatmn of items placed in storage for ulri- 
mate use in either rhe domestic or foreign sphere. I t  would appear 
that as long as the ultimate place of use i s  undecided and the items 
are placed in storage, a presumption of domesticitv should be made 
and the principles of the .Act applied. This int&pretarian 1s con- 
sistent with the Acr's legislatire intent-to help the domestic manu- 
facturer. 1 contrary interpretation would negate those benefits 
intended for the domestic producer and return him his pre-1933 

The  Act requires that the product be mined, produced, or manu- 
factured in the United States. Products 'mined" within the geo- 
graphical United States hare produced little or no The  
real problem has been encountered in applyine the rerminolopy 
"manufactured in the Cnited States." The .& its legislatire his- 
tory% and the Comptroller General all failed to define what was 
meant by the term The  Comptroller General 
adopred a case-bv-case approach, deciding each question as it came 
before him,"? o h  taxing the dictates of consistency. One of his 
mosr often folloaed definitions of ..manufactured in the Cmted 
States" was published in 1966.53 Under this definition. if a sup- 
plier can show that two  stages of manufacturing rook place uithin 
the Cnited States, he insulates earlier foreign mining. production. 
or manufacturing from the application of the Act. Thus, foreiqn 
ores may pass through states of concentration, refining into billets. 
rolling into sheets or bars. manufacture into parts. and assembly 
into a piece of equipment, all before the equipment is acquired by 
the Gnired States producer and all the stages. except the last two, 
may be beyond the coverage of the r \ ~ t . ~ ~ ' T h i s  is possible because 
of the present test used to determine a foreimn or domestic item. 
Briefly stared, the t es t  requires that to be claszified as domestic the 
end item must be composed of components at least fifty percent of 
which were grown, produced, or manufactured within the United 
Srates. \Vha; dereloped seem to be a negative definition of u-hat 

status. 
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*w.?s nor manufacturm?. The cutting of tea subiequrntl) impimcd 
inro the Unired Srate;nai not manufacrurmg v i t h i n  rhc scope ,rt 
rhe Likenire. rhe making of nail5 from Beleian v i r e  i i x  no[ 

ire inro \ w e  rhread \i a i  
One decision vent so far 2s to hold thar rhc 

placine of German I m e  in buckets manufactured in the Vmted 
Stdtes-nas a manufacturing process sufficienr in degree tc  rcsult i n  
a domestic product v 

.I l i re ra l  
reading of the .ict indicates &ere 1s no preference in fa! or  oi rhe 
d o m e r ; ~  niannfacturer m e r  the ioreivn manufacturcr n here the 
materials are not arailable in rhe L?&d Scares. The  Comptroller 
General has found that there IS no preference f o r  domestic imsnu- 
facturers of corkboard orcr foreigii cork or of emetine m e r  for- 
eion ipecsc root re This reasonm~, although apparenrlv con 
\rfth rhe Acr. defeats Its purpose.'lf the .<a IS intendid to 3 

domestic economy b!- prefermy a domrsticallv produced Iten 
thar  of foreign manufacture, whr  should a dnnie5tically pro 
item using foreign components n& be granted rhe s m e  preference: 
The greatrsr cost of production in modern conrekt i s  usually labor. 
Thus,  if  the . I d s  purpose 1s to keep r n  dollars \r-ithin the Cnited 
States. mhv not  give a preference m tas dollars being paid to labor 
as ve l i  as 'to cas dollars bein! paid for component or rail- inarerial 
production: The Comprroller General's decisions and the . k t  
cleariv o ~ c r l a o l ;  rhls obilous point. This is one of rhe 1mapr areas. 
possithy t h e  moir important. in which reform is necessary IC bring 
viabilirv 10 the . k t  in todar's marketplace. 

Con;rructm contracts p k i d e  their o m  particular r v i s t  to the 
requircmenr of "mined. produced. and manufactured n-ithin [he 
United Stater " 

n hile the t r v k n g  of 

In cine area of manufacturine rhe I c t  of 1931 \ $ a s  clear 

c u m  of public buddinp or publrc i<orkr IS canridered, the 
egirdcd 15 appl!ing IO three ' r a p  T h e  public x o r k  l r ie l f  

I b r r  been mined.  produced. 01 m a n u f w r u r e  
che cisc  of minufacrured ~ a n ~ i r u ~ t ~ o n  i n a l e  

h a i e  bren mined.  produced or manuiicrurod 

m e ,  be I" rhe L h r e d  Starer, rhe conirrucrlon ma 
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T h u q  the Act applies only to the last NO stager. as the last itage. the 
cnd p d u c r i  acqulred for public use musf hive been mmed, produced 01 
mmufacrvred in the United Starer and, 15 rhe next to rhe I ~ L  stage. minu- 
fscrured end products must hare been minvfacrvred from mncends UI corn- 
ponentr mmed, produced, or minvfacrured in the United Srarer.6l 

Beyond rhese rum (10 the  m e  of C O ~ S ~ Y C I I D ~ ,  three) lait  mger, rhe Act 
doer nol apply and forrign supplier may be used.62 

By its own terms, the requirements of the Buv lmerican Act are 
inapplicable if articles, materials, or supplies of.the class or kind to  
be used are not mined, produced, or manufactured in the United 
States in sufficient and reasonably available commercial quantities 
or are not of satisfactory quality.8s 

In addition to being manufactured in the United States, manu- 
factured articles must be "substantially all" from articles, materials, 
or supplies mined, produced, or manufactured in the United States.e4 
This requirement has the effect of making the oblieation to use 
American resources the "mined or produced requirenkt," learing 
the question open and unanswered as to exactly what "substantially 
all" was intended to mean, The  Comptroller General went so far as 
to interpret this criteria as one requiring the use of a domestic prod- 
uct if it was reasonably available.O> However, this problem w a s  
laid to resr with the promulgation of the Executive Order of 1914.'O 

The  Comptroller General had stated that rhe Act of 1991 did 
not apply to articles manufactured abroad from material not avail- 
able in the United In 1949 Cangress, in an attempt to bolster 
the domestic protection of the Act, amended the Act of 1931 with 
the specific legislative purpose of emasculating these Comptroller 
General 

6 L l d .  
(2 id 
0 8 C o x ~ .  GLI. Drc. B-Ij297j (Dec i7 ,  19611 'Unpublehedl.  The  Comprroller 

Generil has held rhir  determinations of rufficirnr and reaonabl) a i d a b l e  Cam- 
mrxiai q u i n r i r i e ~  of a matc1111 and determinations of rrrirfacrorr qnaliv of 1 

mirerlal are factual reiolufmni m he made by m agency head 
8 ,  A i l  of 1933. i u m  nore 1i 
65 30 C ~ P  Giu. 184 (19511. 
esExecut~ve Order 10192. 19 Fed. Reg. 8711, 41 U.S C. 3 10 (1913) 
61 Reynolds and Phillipi, iupa note 27 ,  zt 220. 
e s ' h n  Act of October 29, 1949, ch. 787, ut VI. * 611, 61 Star I O N  The 
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In 19j3,  thc mass media starred t u  call for repeal of the I c r .  
spurred b!- v h a r  they felt \\ere harsh and UIIIUF practices, w a s  
in 1913 rhar a British manufacturer, the low bidder for electrical 
generators for the Chief Joseph Dam. w a s  disqualified under the 
r e r m  of the .%ct and rhe contract anarded to a domestic manufac- 
rurer at a subiranriallv higher price. Seaspapers on both sides of 
the .%rlanric called io; a repeal of the .%ao" Foreign nations became 
agitared because of a conflicr between the Act's effect on m e m a -  
tional trade and rhe cenrral theme of the Lnired States' mterna- 
rional trade pa!icies.-O 

Those opposed to the .%a felr rha t  ir w a s  an embarrassment to 
the United States' international porinon as leader of the port-war 
niorement to reduce all  significant rrade barriers in the furtherance 
of ii.orld trade This position \vas. hovever .  advocated bv the 
Unired Stares in the preliminary drafring of the General .lsree- 
ment on Tariffs and Trade but \\-as rejected by rhnae European 
countries who ~ i e n e d  this move as a means by which rhc "great 
American industrial machine" could further increase ITS pre-n ar 
dommance over the Contment.rl The  TVoIl Street loi imal  con- 
tinued the attack on the Buy .%merican policy staring' 

ITlhe  Garernmenr should In011 prorand IO a cornpenrive bidding policy 
and rhen squeeze out the  I on  bidder lusf beciuie II 19 a foreign 6m. 

made uhar 13, pmumably. a bani fide request for bid?. X foreign 
firm makes a bona fide bid rhar IS the lovest of the lor. Bur  come anard  
day the foreign entry finds he's playing under a movable handicap 

Tba m i s p a p e r  ha& neier thought that a pzorecrionrii polic? -as  ~n rhr 
long run a v i s e  m e  Bur if n e  arc going IO h m e  one. let II at l e m  be 
farrhrighr i? 

A second innlor area of diiconrenr w t h  rhe .%ct, other than the  
Irnpormon of B rcstriccire tradc practice. ,<-as the eicesw e cosr of 
donicmc products n h c n  compared v i t h  the cos[ of similar foreign 
products Opponents of the Act  \yere poinrine mit rhat the 0-01- 

~ m n e n t  \vas messing econom!. on one hand: and alloniap'rhc 
~~ 
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taxpa>-er to "foot the excessix-e costs" of the Bu>- American I c r  on 
the other." 

In response to the grow~ng gap in the United States between the 
protectiomsrs and the trade liberals, President Eisenhower com- 
missioned several committees to study the situation. The  Gray 
report found the Bu\. American principle in direct conflict with 
the basic foreign ecoiomic policies ai the United States.'* Like the 
Grav report the Bell repart noted that. "Buv American rexrictions 
resuit in hiiher Gorernment costs and establish a 'super tariff on 
goods used hy the Gorernmenr." i6 

In Januarr of 1954, the Randall Commissmn recommended across 
the hoard llberalizarion of the United States trade palicles, can- 
demnin,o the Buy American Act in concept and conseq~ence. '~  The  
report went on t o  propose that the application of the Buy Ameri- 
can Act he suspended hy reciprocal agreement with other nations 
and, pending modification of the Act hv Congress, the President 
instruct the procurement departments t o  'treat i'oreign bids an  suh- 
stantially the same price basis as domestic bids." The Committee 
based its recommendations, in part, on  its determination that the 
Buy American policy n a s  costing the United States pvernmenr up 
to $100,000,000 annuallv in higher prices, and another 5100,000,000 
in foregone customs re~.enues? 1 minaritv report painred to the 
important corollary effect of the Act-iniuring that the United 
States has basic industries and serrices essential m both peace and 
war-"iT] his corollary effect. resulting from the Buy .American 
Act, should be recognized as an essential goal and function of any 
new polick-." io The minority report continued, "[allread!- the 
administration of this Act has emasculated it and prevented it from 
accomplishing its objective. The  .Act should now he applied to 
protect the industrial basis essential to national security and sound 
economy of the United Stares." E o  
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111. EXLCVTIIT O R D t K  l O j R ?  

On rhc 1-rh of Deceriiber 1954, Prcsidenr Laenhoner pro 
gated Euecutii-e Order 10582 'l The  press release accarnpan 
the promulgation stated that the Order v a s  designed to brine abour 
the p a r e s ;  possible umiorrniiy among rhe go&rnmenral igeenciei 
applying the basic legi~lanon, '~  preiiousl>-, the imprecise lanpuage 
of the Buy -\mencan I c r  made admmiirrarir-e interpreranons dim- 
culr. permitting the piocuring agencies ro adapr and rejecr pollc>ei 
at rheir o ~ \ n  

The m o  n m r  significaiir fearures of the Excurir-e Order are ( I )  
the f i f ry  percent test used to dimnouish forelen materials from 
dainesric marerials and ( 2 )  rhe si\ and ten perceGt cost differential, 
used to dererrnine whar constitutes unreasonable darnesric inarerial 
c0sr5.~' The fifrv percent test defines a manufacrured d m c l e  of 
foreign arioin as bne in x i  hich the cost of rhe foreign marerials used 
cons;totesDfifry percenr or more of the  cost of all materials u\ed i n  

rhe article. The differentials test provides rliat the offered price o f  
articles of domestic origin shall be deemed co be unre*ionable. or 
the acquisirion of such articles inconsistent Irh the public interesr. 
if the offered price exceeds ( 1 )  the offered price of like articles a i  
foreien origin and a differential of i i ' ~  percent oi the foreien offer. 
inclu&e of dut>- and transportation costs, or ( 2 )  ten p e k e n r  of 
the foreign offer exclusive of duri- and dornecric transportation 
COSCE. xi-hichei-er 1s greater ?.' 

The Execuriie Order consmi of five sections. rhe firsr of uhlch 
is a dcfinitianal paragraph Alareriali are defined as articles and 
supplies, Eaecutn e a&cv includes erecurive deparrment. independ- 
ent eirabliihmenrs. and other mstiumeiitdlities of rhe e'ieciirire branch 
of rhe Government, the term bid or  offered prlce a i  applled to ma- 
teriali of foreign oriciii 1s defined 3s rhe bid or offered price of rhe 
materials delir&ed ai  the destination specified in rhe bld tmIrat1on. 
inclusii e a i  aoolicable dancs and 311 arher costs incurred afrer i mi^ dl 

in rhe Vnired'Srares.B" 
Prior I D  the E~ecurii-e Order. the crirenon used ro derermme 

uhethcr or nor an m n i  n as of io re~gn  or dornerric origin n a i  a 
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25  percent rest.$' The  Executive Order provided that material will 
be treated as foreign if the cost of the foreign components of thar 
material aggreoated fifty percent or more of the total component 
cost af the m a k a l . l 8  

There has been a great deal of misunderstanding between con- 
tracrors and Federal procurement officials in determining what can- 
sritutes a component and what constitutes an end product. In ap- 
plying the fifty percent test, this differentiation becomes significant 
because only rhe actual physical-component costs of the end prod- 
uct are evaluated in determining whether the end product is of 
foreign or domestic origin far the purposes of applicarion of the 
Act.68 The Comptroller General has stated that "[t lhe sale require- 
ment to be a component is direct incorporation into the end prod- 
uct,' 'go therefore, only the end product and i o  camponenrs, ma- 
terials directly incorporared into the end producr, shall be consid- 
ered in determining whether an article is to be regarded as a foreign 
or domestic product. Thus, elements of labor. freiehr, profit, over- 
head, and packaging, while included in the price & the manufac- 
tured articles, are not to be considered as components of the end 
product, and the cost of such items must be excluded from the 
dererminarian of whether the article is foreign or domestic.81 The  
Comptroller General has furrher derermined char factors such as the 
cost of bottles. botde caps, analysis, and manufacturing are not to be 
included in the determination of whether the domesric costs exceed 
fifty percent of the cost of the end product.gZ 

Simply stated, a firm that bids an an end product whose compo- 
nents are at least fifry percent domestic may bid as a domestic bid- 
der.g3 Thus, a contractor whose end product consisted of fifry-one 
and one-renth percent domestic components was properly consid- 
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ered a damesric bidder.'" Likenire, \\here the bidder produced one 
component In his own plant. and the cost of rhis u a c  greater than 
the sum of 211 other components. rhe end product \;as 
einluared ai A dorncsric .xr~cle  ' Hove! er. n hcn a lridde 

IUS[ of the components a i  his end product n cr 
nd failed to specif! thar the cost of the domcs 
p a r e r  than fiiry percenr of the rrml cost oi  rhe end 
bid was considered as offering a foreign i t m  "'. 

In one case. ,I contract for n a k  rhe Coni imd 
mined tha t  n here there w a s  mi)- m e  comprme 
steel  n i r e  mux  h a r e  been mined. produced. or II 

can Act, bur rarher were foreien products Go 

should he treated as foreisn or domestic. The  Buy .in:crican . i t  
and the criteria of t h e  implementma reoulmoiis arc cimiplied x i  i rh  
i f  rhe end product is manufacrured?n tfic Cnired Stares from  coni^ 

ponents rubitantiall\ 311 of which are dom 
Xeirher the i i e p  &ide of the firm nor the 
holders is n i x e n d l  for  the piirposc of chis Act "I L 
erence IS nit e n  to  a bidder who proposes to 
domcctic %rr& m e r  m e  who offers a n  ar 
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of domestic end products. The  Executive Order contemplated that 
a dererminarion of the unreasonableness of the cost of a domestic 
item mould nor be made until after the receipt of all offers. foreign 
and domestic, and the comparison of prices, thus preventing any 
predetermined exclusion of possible bidders.Io2 The  mere fact that 
rhe price for domestic supplies is hichei than those proposed for 
foreign end products. plus different&, does not make the domestic 
cos[ unreasonable.1oa For domestic prices to be treated as iinrea- 
sonable. the procurino agencv musr make a determination specifi- 
callv stating that the-cast is "measonable; rhis determination need 
o d ,  be made \\hen the foreign item is to be purchased. .Abient 
chis agency derermmation, the domesric cost is not "iinreason- 
able." :"' 

Section Z(c)  sets forth those price differenrials thar were lacking 
in rhe Act of 1933 under which the several agencies mere to evalu- 
ate their offeror's proposals."" 

Section 3 of the Excur i r e  Order lists four erceprions tn  the 
cuidelinei laid down in Section 2 .  Specifically, 

[plrocurement ngenciei may. haweier, accept s domestic hid exceeding 
the SIX percent dn4erenrral Is) ior r e u ~ n s  of national interest I &  I ( i ) l ,  
(b) m aisiii domestic small hviineir firmi ( 5  3 f h ) l .  ( c )  to pmmote pro- 
duction m m are% of ruhiraiirirl unemplovrnenr [ $  I ( c  
eiientul nrtiond socurq i n t e r e m  ' 9  3fd)l. 01 ( e )  rrheniver the he id  of 
rhc qency conrlderi the domesric p ~ i c e  reasonable, or production ~n t h e  
public rnteieir '4 51 106 

Section 3 ( a )  permits the executive agencv "to relect any bid or 
offer for reasons of the national interest not described or referred 
to in rhu order." lo' This provision has been deemed a "catch-all" 
provision designed to ineet unforseeable snuationr.'Oa Although the 
section p n r s  the executive aoencr broad poirerr of rejection, the 
Comptroller General has d e r e h e d  that this section does not con- 
fer on e w c u t i r e  agencies the additional authorits to  faror an 
unreasonably high domesric bid m e r  a much lowe; foreign bid.'0o 
TThen the head of a procuring agcncv makes a national interest 
determination under this section. he ma? indicate that certain factors. 

117 
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section 3(c) of the Order conrains a n  er-aluanan preference for bids 
submitted by  firms operating in labor surplus areas11' and for those 
bidders who designate In their bid that they will employ firms 
operating in a labor surplus area. e ~ e n  though the specific area is nor 
designated until after bid ~ p e n i n g . " ~  

On April 7, 1955, the President designated the Director o f  the 
Office of Defense Jlobihzation to render "national securitv ad\ice 
under section I (d)  of the Order." The  President instrucred the 
Director that national security exceptions should be made onlv 
upon a clear showing that the payment of a greater differential than 
provided far in the Order is justified by considerations of national 
security."' In considering each indiridual case. the Director may 
obtain facts and views from his own staff, from other executive 
agencies or departments, irom the contending bidders, from field 
imestigations, and otherwise explore the marter.lxD The  Director 
has stated that although he must proceed on a case by case basis, 
in light of the importance of the domestic industrv's skills and tools. 
the impact of imports on further development in ;he industrJ- would 
be kept under close scrutiny by his office and its advisory inter- 
agency task force.12' 

The "national interest" exception IO the Order has been invoked 
only once. to reject a lo\\ foreign bidder because a Commnnist- 
cantrolled union represented the Foreign bidder's production n-ork- 
ers at  the time of aw\.ard.'?2 

Pursuant [ o  Executive Order 11051. the Office of Emergency 
Planning, now the Office of Emergencv Preparedness, was given 
the resphnsibiliry for proridino Federal'agencies mirh advice can- 
cerning the rejection of forzgn mater& for national securitv 
reasons The  Comptroller General has held that under section 
3 (d )  does not hare the aurhoritv to review or overrule an 
executive determination made by  rhe'procuring agency, upon the 

a i  con tmmg six percent or more of the libor force unemployed Knapp, mpro note 
10, 1t 4*1, 

117 Watkins, supra note 26, at  192, 
11sCmw Gru. DEC B-111176 ( V i r  19, 1938) IUnpubliihedl 
110 White H o w  Press Release (Apni 7 .  1913). See, Publrc Pipers of rhc 

120 Knapp. supm note 10, a t  191 
111 Id. at  M.W. 
l2lDeparrmenr of the Intenor Release (Sepr 26, 1956) reference \~afionil 

123 Wmkinr, iupi.7 note 26, a t  191 

Proiidenri af the United Starer. D\rlght D. Eironhowri. 381 (1955). 

interest exceptIan conlamed m Execurire Order S o  10182 i 3(d) 
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The  .\rmed Services Procurement Regulationsxio xe re  promul- 
gated under the auspices of the Armed Seriices Procurement Acr 
of 194i'" to prescribe r eda t ions  for the procurement of defense 
relared i tms la !  The .\S!ks were  amended m 1911 

inernor indm ai June 19. 1952. ;ram fhc then Under-Sscrerar: of Uefonii. 

United States and fricndli. ioreign count~iei  on a common bas 

As a result of rhe Executive Order of 19I1, hoverer.  this policy 
was set aside and the Buy .American principles were again grafted on 
to the Regulations. 

Section 6-001 (d) defines what constitutes a Unired States "end 
product" and this same definition is carried forward inro section 
6-101(a) and the remainder of the Buy 4merican ~ubchap te r . ' ~~  
I t  niould be mme appropriare to SLY the section attempts to define, 
for the confusion within rhe pr&remenr field as co what is an 
end product is far  from being d e f i n i t i z ~ d : ~ ~ ~  

on of mmufacrored end pmducri  ii concerned. t h e  Act 
that iubrranrdl! dl of rhelr m m r d s  be of damrific 

origin. bur also rhir  the! be "manufecrulrd' ID the U n m d  Srarer. Ncrrhcr 
the Act. nor the Executive Order, nor mplemennng regularions define the 
term. T h e  Comprrollor General has held. hoae ier ,  that  the term should 
be construed in 10 broadest sense, TO include rho mere act o f  assembly of 
components. and hir rejrcrod rhe narro\,ier approach oi limiring rhe r e m  
to those instances irhere s rubstanrid rrinrformarion of the i n ~ l e  occurs 186 

Houever. the Comptroller General narrowed his broad approach 
in 1969 when he derermined that basic c!-linder liner forgings pur- 
chased from Japan were deemed "end products," e ~ e n  though the 

121 
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Unired Stares manufacrurer processed thcie rough castings m i ,  

rhe finished product by honeboring. chromeplaring, and niachin- 
ing,13. processes substantiallv inore intricare than merely cutring im 
porred \ w e  ior nail5 or puking lime inro buckers'?' 

been rhe .award rhcary" 
Anorher approach taken to eliminate the cmfuiion 111 this arcd /ha( 

r h a f  c o n m i u ~ e ~  sn end product could rhui  be 
uhefher i q l e  01 m l n p l e  aiiardi  are con-  
on (the thean being rhar I f  the ~r 
the) sra rnd products). the Comptroll 
hat  a imgla conma~i  15 t o  Ibc awarded 

d m m n n a m  e of rhe quemon u herher a11 iierns 10 2 sol ic i~at ion canif 
end pmducr 138 

In the same opinion, rhe Comptroller General went on t<i sa! rhat 
"there is no single ansiier ro rhe querrion of II hat consutures a n  
end product." The  purpose of a procuirmenr had sonic effect. 
for ir classified the irem 10 be delnered and upon rhii uealrh of 
information a determination could be made exercising sound p m ~  
curemem pdgmenr.'" 1Vhar this meant. afrer the blanket rriecriun 
of the "award rheory," mas confusing. \losr cerrainly. rile line 
item designated in the contract for the articular ireni in question 
aoold.  0; should, be faid!- indicarire o/n-har rhe end product of 
the particular rocuremenr happens to be. If rhe conrrdct v a s  for 
componcnrs a! a larger, more complicated arricle, previous deci- 
sions haie indicared thar even thouqh rheic parrs are bur a portion 
of rhe larger irem thar xi11 most &I>- be assembled and/or  niaiiu- 
facrured in rhe Unired Stares, the!- are end products far piirpoici 
of the Buv American I c t .  l lrhough the principle m a y  nor he to 
the likino.of the General .Iccounnnn Office, as evidenced bv their 
burial m:d resurrection of the theor; In the same decision. Ir does 
appear 10 be based on a losical and sound approach in light of rhe 
- \ a ' s  history. 
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language of ASPR 6-101(a), the directive stated that where both 
foreign and domestic items are offered, each line item, as disrin- 
guished from the bid as a whole, must be separately evaluated as an 
end product in determining compliance with the SO percent test 
of the Erecuti\e Order.'i3 The  direcrire also stated that where 
thcre are multiple purchases, each "separate unit of the item which 
is mechanicallv camplere and independently ureable v ill also be 
considered a n e n d  product." 

This s m i i n i a i i  rrpe problem appears co make a great deal about 
nothing.'" A at& reading of the Erecutirc Order of 1951 which 
stated that a product is made "substantiallv all" from domestic 
items if fifty percent or more of the componinrs thereof are mmed, 
produced, o r  manufactured in the United States."i would appear 
to settle the question. \Vhat the solicitation is seeking is the end 
product of that solicitation. This is the same whether the agency 
IS procuring an!- multiple of the desired item or several components 
of a larger unit.1i' An examination of the origmal implementing 
legislation settles chi, "quandary" m a delinithe manner. 

In 19;O. thc Defense Personnel Support Center. Defense Supply 
.kgencr, Phdadelphii. Issued an invitation for bids requesting aurgi- 
c d  blades of eirher carbon steel or stainless steel, neither t)pe being 
specificallv preferred m the solicirarmn. The bidders offered on l r  
blades made ,of foreign stainless steel and the contracting officer 

I d *  id 
II4 Unforrunarel). this innouncemmr drd inmhing to relleie rhe piublem, for 

the Comprrolhr General had made the same dere rmmarm iemc four %ear( earlier. 
Bur see .  1- &\IF. Grs 676 (19681 

r r e g , 4 : C o v ~ . G l r  ? I  l l P 6 i i  
xecuI i ie  Order h-0 1018!. iupil  nure 66 
or example ordering q u a r e  componenrs of an auromabile engine nn one 
an aifh each component being z i n p e d  a separere line number The  use 
"ten I" pmcuremenr iiiumons help5 ro mplm rh i r  pmm Toda i ,  a n  

item s a i c i o d  must be giren a line inumber rhar ~ 1 1 1  rdenrrfy char item for that 

were fa be purchnred i s  3 c~mple re  entity, rhe complete engine onli. uovld be 
giren thc compuiermd line number 
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made a determination oi n m a i  ailabiIit!- o i  a domestic product 
awarding rhc cmrracr  for rhe foreign item tinder rhe ewepr im ro  
the Buy h n l e r ~ a n  -\cr llsred ~n ASPR 6-103 ?. 4~ .\ proreir iol- 
lowed the award and rhe Comptroller Gencral hcld thar 
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The  Defense Supply Agencv Legal \lember to the ASPR Coni- 
mitree proposed that. ".\SPR 'be chanced to permit determination 
of nonarailabilitr, for end items or components, on a case-by-case 
basis by the C a k c r i n g  Oficer or ai orheraise desimated 65- rhe 
departments." On July 28, 1 9 i 2 ,  the Office of th; Secrerh! of 
Defense concurred in the proposed change to ASPR 6-103.?(aj 
and (bj'j? and. on the IRth of October, the Deiense Suppl 
issued the rmised ASPR sections 6-101.2(aj and (b) that 
the determination of iioiiaiailability to be made subsequent to thc 
issuance of the sohcmrion.'8a 

In this respect, the l S P R  Committee has taken a neceaar! itep 
toward implementing the oiiemal purpose o i  the Bo\- .American 
Act. The Act's legislatire hi&! clearly indicates that  attempts to 
exclude foreign purchases ,\\ere unacceptable to Conyrcis."' Con- 
press did not intend to exclude all foreign bids. as the old ASPR 
&tiom would indicate. bv prohibiting a determination of no~i- 
arailabilitv after opening, but rather intended to create a preference 
iur those'domestic bidders a h o  bid on a domesric end producr ;-' 
Thus. it is immaterial when the Contractin. Officer makes hi? de- 
termination o i  nonarailabilitr. If there ar:  no domestic bidders. 
eren though a domestic firm ma>- be capable of producinr the 
desired product, the Act does not 'appk;  if the .Act 1s inapplicable 
to nonarailabilitv determinations. post-opening determinations of 
nomi ailabilitv &Id )not be prejudicial to the domestic "onbidder. 
This policv does not allon the head of the azencv to neglect solic1- 
ration from domestic snurces as w a s  the &se.where'the l r m y  
sought a special camera and made a nonarailabilitv determination 
\$ithour first checking the domestic industrv.'so >-or will it alter 
the pre\ioosly made &termination that whe,; time is of the essence. 
a determination of nonarailabilitr m w  be made if  the domestic 
manufacturer can nor produce the  deiired item within the neces- 
sary time All this change does is bring the currenc pro- 

15, \ lemormdum from John \ I  Brad? m Chairwan. ISPR Coomnrrce Scpr  

IWLerrer from Office of the Secrcnr! of Defense. L J Hauch. IO Chairman, 
8, 1572) 

ASPR Canimirree r l u l i  28. 19-21 
168 Lerrer from'uile R Babianc. Exocufna Dmcror Procurrmeiir a n d  P r i ' d u c ~  

tion, ro DCSC. DESC. DFSC, DGSC. DISC. DPSC, &TTX Director. P r o c u r c m e ~ r  

125 



61 MILITARI LiW REVIEW 

curemenr practicer in line with the original piirprm ioi t h e  ~ k t .  
assisring rhoic domestic bidders campetine n irh nondomesric affer- 
o n  of the same product. C o n p r s  did h o t  inrend. A S  the  hSPR 
Commirree concluded. to require that a solicitation be cancelled 
and resalicired because no domestic bidders responded K the 111- 
ritarian Such an  inierence would be. and is. inconsistent wirh h c  
. k r ' s  objecrir-e and the iubiequenr implementing legiilarion 

The Defense Supply .lgency's Legal \lember co the ASPR 
Commirree has proposed another "perplexing" problem for wlu- 
tian. 1 procuring aci inty solicits bids for B cer ta in  pioducr and 
no domestic bids are received for that end item. After openiiig 
and before aaard.  hone, er. a domestic manuiacturei notifies [he 
conriacting officer rhar he c m  produce a product rhar nil1 per- 
form the task desired of the solicited item and n-dl meer rhe malor- 
it? a i  the specificarions of rhe irem soughr. Esiennallr, rhe domestic 
rnanufacrurer is offering an "01 equal item " \!-hat should the can- 
tractine officer do: Should he cancel prior ro auard. make t h e  
amard,'or delav award until a rechnical eraluanon has been c o n -  
plered: Or ii ;he contracting officer compelled b!- the Ruv h e r l -  
can . k t  and the Procuremenr Regularions to cancel and resolicir 
the domexicall!- manufactured item: 

The m m e r  lies m the basis of the go! eriiment procuremem s!-E- 
rem. The  Go{ernment may only procure m item thar meets the 
ininimiim needs of the Government, not one that evceeds those 
requirements Thus,  if a domesric bidder offers an irem that, 81- 

rhough "equal' for procurement purposes but technically inferior 
in so'rne respect to the required product, rhe domestic product 
would nor be milrhin the acceptable lerel of qualit! necessary for 
the rolicired producr. If, on the other hand, the domestically pra- 
duced irem 1s adequare for the desired task, the rule requiring rhe 
purchase of the "mmr basic"  rem able ro do rhe task would pre- 
vail the conriacrine officer would be required ro cancel and re-  
&it, I i  there &e a true "or equal" situation. the Comprroller 
G c n c ~ a l ' ~  d e m o n  n.oold control:" and rhc conrrdctinr oficer 
would he  forced w reso11cit under an "or equal" basis. li rhere IS 
suficient comperirion on the d m m x i c d y  produced item rhe i i e x  
s o l m r a m n  should be for rhe doniesric item alone. 

This s o h i o n  m a i  s ~ e m  iimpliitic and \vas so deemed b!- the 
.lSPR Cornmitree Legal Alember. hut  there i5 no need to further 
complicare the regulations. This is especiall!- true ii hen re! ersion 
~ 

1 5 5 C o v ~  Gr, Dic  B.IIICI' ' \ [ a )  11. i F W  'Unpublshedi 
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to the basic foundations of the procurement process will adequately 
solve the problem. Far too often, particularly as regards the Buy 
.%merican Act3 solutions are sought by the enactment of additional 
legislation which oniv tends to further cloud a fundamental ap- 
proach that a d d  piovide a solution in most problem areas. Al- 
though there might appear to be alternate solutions to the hypo- 
thetical by analogy to the denial of a protest after opening regard- 
ing a change in specificatmn,'6R or to the submission of a bid after 
opening,1oo reliance on these solutions would be inconsistent u i th  
the conmressional intent behind the Act. l l though such qualification 
of the dcomestic offeror mould be technically proper, such an action 
would defeat the preferential intent of the Buy American legisla- 
tion. Granted. the two analogies would be effective and aLoid any 
Buy lmerican discussion, but their employment would bypass the 
issue and subvert the intent of the 1913 legislation. 

The  bidder is required to certifv that the product he is offering 
in his proposal is a domestic iten;, if not, he must so indicare.lB1 
This is accomplished b r  means of the Buy American Certificate. 
Although the .%SPR requires that the offeror complete this cer- 
tificate, the Comptroller General has determined that a failure to 
do so does nor render the offer nonresponsive. On the contrary, 
the bid is deemed responsiLe and there 1s a presumption that the 
offeror is offering a domestic item.'62 Thus, the inadrertenr amis- 
sion of the Buv American Certificate would not be sufficient to 
reject a bid as'nonrespansive bur because of the presumption the 
offeror may be subject to an unfavarable determination as to re- 
spansibilityles if he has no intention of supplying a domestic end 
product or he does not have the ability to produce a domestic 

~ 

16n12 C F R .  $ 1.407-9 ( 1 9 7 2 ) , C a ~ r p . G r a  Drc B-167782 i J a n  21, 1970) [Cn- 

16014  C a & w  GEF 150 (1954). 15 COMP Gcr 426 11916). 
publiihedl 

I ?  C F.R. I 6 104.3 (IP:?) 
1 6 * C a m  G r u  Dic. B - l l i S l i  ( J m  21 1966) [Cnpubiiihedi. COA%S. G r v .  Drc. 

B-IlOlj? (Jul. 19, 1963) 'Unpublahed,,  COWP GPN. DEC B-li3899 1Sepr 21, 1964) 
[Unpubhrhedi The  Comprroller General has determined rhaf rhe Buy American 
Certificate does not go io rerponrireneii a t  al l  but rather only IO the e\aluition of 
rhe bid Coiir Grz. DE 8.161018 lSrot 19 19681 IUnoubilihedl. 4s Co\rr. GET 
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end producr"- Once rhc  conrracr IS daarded i o r  a 
prodocr. t h e  Go!-crnmenr 1s estopped iroxll pavina l i  r 
i s  unable m p i e  doinesric origin.1rs Furthe;. i i ' t h c  
a>wvarded A COLITILCC OLI a premnprion of A domestic rind producr. 
he may nor seck rembursemenr for the additional coir r d  supplyme 
rhar dumeiric end producr even rhaugh he originallv mended ro 
offer a i o r c q i i  rnd producr.'po 
h different result v a s  reached by rhe Y.lS.4 Board r r i  Conrract 

Appeals n ho rccenrl!- derermined char once rhe Goiernmenr h i s  
accepred the moods. ir  has  no aurhorirv under the r e r m r  
.American C l k e  or rhe contract itself ro proceed a p  
tracirir 15 ha !had indicated rhar he would iupplv B do 
and. 111 fact, proiided an item of foreign manufacture. '" 
im crearc5 a iiruarion where the contracring officer 
c h a i i n e ~  clause. prior to dellrery. ma\- order rhe conrracriir [<I prn- 
\ ) d e  -,I domestic ircm insread of a fbreign > r e m  Once delis rr! IS 

ln,ide. h o n  ever. rhe Got ernnierir 1s nithour a C O I I ~ I P C ~ U P !  remedy. '. 
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But- American Act indicates that Congress intended that unreason- 
abie cost determinations be made by comparing domestic bids with 
foreion bids, not by analyzin domestic bids apart from similar 
fore& bids.173 Section ? (a )  o f t h e  Executive Order of 1954'" sets 
forrh the parameters by which these aaluations are to be made, 
the SIX and twelve percent However, section five of the 
Executire Order provides that in making a determination of un- 
reasonableness, the agency head is not bound by the price differen- 
t& specified in the Executive Order bur has the right to consider 
a bid greater than the specified factors as reasonable."' 

The  Departmcnt of Defense prompted by  the "gold flow" prob- 
lem, deviated substantially from the six and twelve percent factors 
using instead a fifty percent differential."' The  Department of 
Defense's adoption of the fiftv percent differential in 1964''* per- 
mitted the use of the six p e r c h  rate. which includes duty. or the 
fiftv percent rate, which doer not include duty, whichever gives 
th< greater preference co domestic praducti.17n 

The real impact of this drastic increase in differential is felt TI hen 
the procurement is expected to exceed 10,000 dollars, and both 
domestic and foreign products are available. In such a situation the 
cost of the foreign goods must be less than two-thirds the price of 
the domestic goods in order to be considered. As a result, few 
foreign firms can be expected to be awarded Department of Defense 
cont~zcts far supplies or This apparent injustice to the 
foreign bidder is not as uqus t  as it would appear. In  comparison 
mith the bidding procedures of the foreign offeror's home nation, 
the "unjust treatment" afforded in the United States may be just 
when compared to the treprment afforded domestic producers there. 

This "enthusiasm" aimed at curbing the rising gold flow originated 
in the Office of the Secretary of Defense and was transmitted ria 
departmental memorandum. 'This memorandum directed 

that procurement by the Depanmenr's comacring officers ihir  *ill 
result in dollar expendrfurcr outnde the Unrrtd Starer shil l  be held 10 8" 
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sbialvrc niinirum and ma) be m a d e  on/, /n the io 
(1) Procuiemrnri  reqwrad to  bc made p u m m  to 

( 2 1  pmc~rcmenri eirimarcd not ID exceed 110,000 q u m d  bx co 

( 3 )  pmcuremeno eirimarcd n m  fo exceed $500. 
( 4 )  pmcwcrnenr of perrrhable iubirince iiems, and 
( 5 1  pr0cuzcmenri 3 5  to vbflch II is derarmined in adiance rhar t h e  requirr-  

agreement berueon gorernmena 

cmergenc,ei 

m e m  con only be filled by  f o r e l p i  supplm or  i c r i m i  L i l  

\Then ir is cirimared that rhe price of goads deln-ered from da- 
niesric soiirces will nor  exceed SI 
srricred to domcsric end producrs 
possible price differenrials. Those 
pais the $10,000 figure ahall bc 51 

rhe excess cost of the domcsric pr 
be no inore than fitry percenr of the cost of the f o r t y  product 
or  serv,ces.~(? 

The  rationale for this acoon u a 5  based upon rhe desire of the 
United Stares to maintain a favorable balance of pavments.'" In 
inore receiir efforts to improve our  balance of pavmentr. rhc Ofice 
uf  \lanagemem and Budget has recommended rh& 111 Federal agen- 
cies foilon. rhe Deparr&nr of Defense procedure. Liken ise,' the 
Comprraller General has placed his "seal of approval" 011 these 
meawres. noting that such a polic!- his rhe effecr of establishing Bu!- 
American resmctions v xhour conferring Buy .\mencan prii I- 

hlrhough fa, orable co domeiric labor. this m i o n  is conrrary tO 

the Icgiilariic polic!- coinsiderations which predicated the original 
legislation in 1933, legiilarion rhar intended to  rewict hu!-ing to 
domestic imxs failed to pass. Insread. the resulong legiilarion spe- 
ciiicallv proxided rhar foreien suppliers nere ro bc considered 2nd 
rhc only preferences to be 'afforded the dornesric bidder v e r e  the 
price 01 e i  alumon differentials. The  Execurxe Order furrher rec- 
ognized rhar d a m i o n  from the differenrial? specified in  section 
I ( c )  of the Order by rhe agency head shifts the pohc? considera- 
rioni from the Order m the original hcr.  and the r e r m  of the Act 
govern."' I t  would appear that the Deparrment of Defense failed 

leges. ' 

0. l96rr  Snpubli ihed 
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to follow the 1933 Act 1r did not provide open competitive bidding 
on a nondiscriminatorr basis, and the insrriicrioni restricting the 
bidding to domestic fibs entirely, no matter \i hat the price level 
of the procurement, are violative of the provisions of the Buy 
American Act. 

Since the 1963 Department of Defense memorandum other ac- 
tions hare  been taken to b o a t  sinking domestic industry. T h e  Berry 
Amendment t o  the Act of 1933In6 modifies the Buy American 
provisions of nonewclusion of foreign products in favor of a total 
bov-national palicv with respect t o  certain commodities such as 
food, clothing, cit ton,  W O Y ~  silk, woven silk blends, spun silk 
varn for cartridme cloth, or \vooI not grown, reprocessed. reused, 
br produced m :he United States or its Title IV of 
Public Lam 92-204, applicable to  shipping, states: 

That none af thc fundi herein prmided for t h e  conit~uctmn oi ~ n l  
m i e l  ~ e s s e l  or conversmn of m y  nw i l  jessel ID be conrtrvcfed ~n s 
)'Ids ~n the United S t a t u  shall be expended in foreign hp)ard i  for 
c o n s i ~ u c ~ i m  oi m a p  componenrr o i  the hull or m p c ~  IIIUCIUIC of s 
iEllci.isa 

One of the recently proposed modifications to the Act is House 
Resolution 10923. This Resolution prorides that prkately owned 
United Stares commercial flag vessels should carry governmentally 
generated carooes to the greatest possible extent if there is no sub- 
stantial differ& m freight rates betaeeii United Stares flag and 
foreign flag ~ e ~ s e l s . ~ ~ ~  Although H .R .  10923 does retain the "un- 
reasonable cost determination." it, along with the shipbuildino and 
Berry Amendments, reverts to the already rejected Boy Am&ican 
proposals adiocating a buy-national policy ar any cost. Contrary to 
the leeislative histarv of the . k t ,  this line of reasonme is nor to  be 
condemned; it w r ' t h e  inrent of the Act to \rimul&e a faltering 
econoinv and help an uiiemploved labor force. 

The  Act as modified contoik a national security exception in- 
tended to a w s t  those industries that are financially troubled. yet are 
essenrial to our national security. Could the same objecrire hare been 
obtained without the additional legnlation; During the 92nd Con- 
gress iniiic pieces of legaiarion \ v e x  introduced in the House at-  

131 



64 MILITARY LAB REIIEW 

tempting IO modif) the Buy -4merican ;\cr 
general applicabilirJ- of the 

one dealt n l th  the 
three proposed rhar Stares ma!- 

erican policies withour encroaching or infrinoine 
of thc Federal Goiernrnent in Its regulation orrh; 

foreign comnierce.lDL cine proposed clarification of rhr . I d s  appli- 
cability nirh respecr to the procurement of naxal iessels and i m c -  
gIdl componenrs:o‘ m e  de& with the use of darnerric materials m 
rhe construction of Unired States h i g h u ~ y s , ” ~  one proposed that 
domestic i t e m  be used e.;clurireiy in Federill!- funded noise, ,,>I. 
and mater pollurmn control programs.lo* and four pmpoicd r o  
establish a mandatory hfry percent differenrial defining a n  unrea- 
sonable domestic bid and thar the cost of rhore components )mined. 
produced. or manufactured in the United States be of a s a  pcr- 
centage. up to - 5  percent,19E of the c o s  of the end i tcm in order 
f o r  rhar ireni ro be considered an irem of domestic origin :‘” 

Fmallv, the Armed Senices Procuremenr Regularions make ex- 
ceptions for certain materials from rhe promions of the Boy 
l m c r i c a n  Act as amended?l’ Section 6-101 of ISPR’B’ hits rhow 
~ 

!6 Ocr 19:: 
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Items that are eyempt from the application of the Buy American 
A m  For an article to be placed a n  this list or removed. the ap- 
proval of all Departmental Secretaries is required. The items on 
this list hare been determined to be nonarailable at cammercially 
reasonable levels in the United States. If a domestic concern mere 
to begin to manufacture one of these excepted articles under the 
present system. it would receive no protection from the Buy 
lmerican Act. One member of the ASPR Committee has pro- 
posed that the present language of 6-105 be amended to permit a 
semi-annual eraluation of the list by the ASPR Committee a i t h  
the power to delete or add Although this proposal has 
not been acted upon, it seeks to reduce unnecksrarl- delar and to 
protect the interests of the domesric producer in a more eipledirious 
manner, a step in the right direction.po" IT'irh the advent of this 
new praposal, the domestically produced goods mill be protected 
by  rhe Act a t  an earlier inrenal because of the Committee's closer 
contact with the field. 

\'. NONAPPLICABILITY OF BUY hhlERICAN 

The  .Act of 1933. as well as rhe Executive Order of 1954 were 
designed to accord preferential treatment to domestic producers 
and manufacturers when materials and supplies are purchased by 
Federal agencies. Certain exemptions from the Act's requirements 
were made. [Then the materials or supplies were for use outside 
the United States or the head of the department or agency concerned 
determined that ( I )  it would be inconsistent with the public interest 
or ( 2 )  the cost of domestic supplies 01 materials would be unrea- 
sonable if  purchased from domestic producers or manofacturers, 
then purchase from domestic producers mould not be r equ i rdz"  
In light of this "public interest'' exception, the Department of 

108 i! C.F.R. ? 6.101 

rhe Unired Starer'' 37 C.F R * 6 101.1 

(1949) 
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Defense derermmed thsr i t  nould be iiicunsxteiir nirh rhe p u l i l ~  
interesr to dppl!- the A d s  restricrions ro s u p p l m  de te rmmd to he 
of a rnilirarv character or imolied in proerams of rniitual mtereir 
to  the United Stares and Canada,!@? a determination rhe Comptroller 
General has consistently upheld under the public ~ n r c r ~ s ~  e i c q  
to rhe A c ~ , " ~  Pursuant to a 1956 
Government and the Secretaries o 
this exception ii incorporared inro 
Regulations.?u4 

In 1968. folloiiing Coiigreirio 
Agreemenr xias created bermeen the Go, erlimenti of hrn.a!. and  
rhe United States. effectlie rhrouoh 19il,:Oe since this aereeinenr 
did not obligdre appropriared f u n &  it \VIE not a rreary ;equirinF 
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created bv an Executive Agreement pursuant to an Act of Con- 
g re sZn '  Since an Executive Agreement has been deemed to bind 
the Cnited States in the International Community as would a Treat)- 
ratified bv the the United States mould be subject to the 
same d u t k  as it would under a treaty."' 

VI. GENERAL AGREEMENT O S  
TARIFFS A N D  T R A D E  

The absence of international obligations opetathe on gorern- 
ment procurement 1s becoming a serious problem. As government 
actirify in some nations assu&s a greater part of their national 
economic resources. governmental priority afforded to domestically 
produced goods is becoming a serious impediment to international 
trade and the allocation of world ~ e s o u ~ c e s . ~ ~ ~  In an era when 25  
to 40 percent of the gross national product of most countries passes 
through public budgets, discrimination against foreign products by 
governmental selectire purchasing constitutes an important barrier 
t o  world made from B purely q u k t a t i v e  paint of ~ i e a . . ~ ~ ~  

In an effort to eliminate harboring ai international resources. the 
General .Agreement on Tariffs and Trade was promulgated.*" 
Article I of the hercement sets out the AIost Favored Sation Clause 
-any advantage, favor. privilege, or immunity granted by any can- 
tracting party to any product originating in or destined for any 
other country shall be afforded to like products originating in or 
destined for the territories a i  all other contracting parries.2" Article 
111 obligates the contracting parties to avoid using internal gorern- 
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mentai ineasiires for the protection ut drmeitic p r o d u ~ r  
ciFcally, paragraph 2 of .lrticle 111 proiides that 

The  producrr oi the Terntor! a i  a m  c c ~ n t ~ a c m g  parq m p a r r e d  IPIU 

the rcrrirory ai an) oihar contrrcring party shill not  bc subject, d x e c t l i  
01 mdmcily.  co m e m i l  t i xes  or other lnternal charges o i  m y  h d  an 
e r c e i i  of those applied, directly or mdlrecdv, IO lhkc domcmc p1oduc.s 2:. 

111. hoiicier .  prorides an exception for Goicmment prociirements. 

I orcd Nation Ciarise ?I" Thiq polici.. althoaeh rejected h\ t l i i  
other parties r c  the negotiations. v a s  ~n Iinc'n-ith the piel diem 
anti-buy-national niovemcm of rhe iate 19401 l r t i r le  I l l (8 )  of the 
Treaty clearl) proiides tha t  the proimonc oi .lrticie 111(1! 7'- 

quiring national treatment for imported priiducrr 11 irh I c5prcr f o  
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disc to  be Imparted. thus safeguarding the contracting parry's finan- 
cial position and its balance of payments status.224 

Balance-of-payments motives piny a large role m diiciminition against 
foreign goods in the pcmu~emenr C O ~ P X I .  Government purchasing cnieria 
are viewed i s  ~mponan t  ~ n ~ t r u m c n i ~  of n a t m a l  policy. Go$ernmonri t h a t  
ere fighting payment m b d m c o r  and are seeking io put then own hoursr 
m order before Ieducing pr i sm rxpendimrei ibroid find h m i f i t i ~ n i  on 
foreign procuremant to be conienienr and pd incd ly  popular rneimres. 
despite rhe premium fhar mu11 by definition be p i id  for domestic sup- 
p i l e d 2 6  

The  Secretary a f  Defense's 1962 memorandum which sets forth 
more stringent e i  aluation differentials and purchasing criteria than 
set forth elsewhere would fall \\,thin this 

One of the major escape possibilities from the .\rticle 111 obliga- 
tions 1s found in the general and securit!. exceptions found in 
Articles XX and XX1.2z' Article XXI contains a broadlv drafted, 
self-judging exception to the General -1ereement deal& with all 
measures that a contracting partv consid& necessary for the pm- 
rection of its essential aec;nt)- ihrerests. relating ro iraffic in arms, 
ammunition and Implements of mar, and to such other materials 
sought directly or indirecrlv for the purpose af supplying the mili- 
tary This erceprion has one danger: it is almost 
indefimtelv expandable according to the c o n t r a c t q  parrv's self- 
analysis of what is an essential material for the military &tablish- 
ment and whar is a military esrabhshment. One argument that 
could be made is that the c id ixn  indusrrv also supplies the milirary 
in time of national emergency and mis t  be kept in a preparid 

This reasoning has been urged as a defense of our own 
Buy American In fact, the national security pstificarion 
for discrimination in government procurement is so p e a t  thar it 
has become an inescapable fact of contemporarr v orld politics.2S1 

As large as military expenditures are and as ikportant ai  balance- 
of-payments considerations mny be. a major motive for procurement 
restraint is protection of domestic ~ n d u s t r y . ~ ~ ~  -1s is rhe case in the 
~ 

* ~ ~ D A . M ,  mpra nore 197, af 101. 
9 l s i d  
2 2 0  See  mpra nore? 111.112, and a c c o m p s n r q  text. 
* a :  DI\I. wpm nore 197. at 201 
282 i d  II 202 
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national securit)- exception. 110 one sermusli coiiteirs the  i iecemv 
of a prorectionisr polic!-; i r  SCIVCS the purpdre of proi~ding anather 
means a i  effectuatine the l r t i c l e  l l l (8 )  gorcrnmenral purchasing 
exception without o&burdenme thar one prowion.?'' 

Ir would thus appear char the ahended Boy American Act \iould 
f a l l  under one of the exceptions 10 the \ l o a  Favored Sations Clause 
of .Arricle 1. The  Canadian exception a-ould fit, v l r h  some loose 
ends protruding. under the umbrella of . h i c k  XXI's national secur- 
ity erceprion, military items mentioned m the .Arricle or those 
essential to  the military establishment. but the S o r a  a\- .iereemenr 
does nar seem to fir under m i  of the protectioniir &eprioni The 
>-ormay Agreemenr. having the s r a m  of an  ~n te~na rmns l  treaty 
binding on rhe parties, clearli elves rhe >-orn.epians a preference 
not afforded to orher bidders &epr n i th  reoard to those mm 
enurnerared In .ASPR Secrion 6-101 and a k c h  appear to fall 
squarelv ai thin the grasp of the \lost Faiored S m o n  Clause of 
.4rticl< I. If this inrerpretatian holdr rrue and the  l a n p a g e  of the 
Normav .\greemenr, rhar the preferenrial treatment only extends to 
Deparrhent of Defense selected items, is nor sufficien; to briiig ir 
under the protecrion and saierv of .\rricle XXI's blanket cmerape. 
it is sugeesred that  these interdarlonal aareements cause the Cnithd 
Stares to  be in violarim of the General Apeemenr. Ir has been 
noted that. 

Alrhough the basic r i l o i t  Fnorrd  S a t i o n l  Clause oi Article I. paragraph 
en onurnerered Iisc ai G.J.TT oblipariani v h c  
orher GATT [>lost Faxared Sr r ion  

YII, B L X  N A T I O S A L  POLICIES OF EUROPE. 
KORTH A\IERIC.\, A S D  J.\P.%S 

A .  G E Y E R A L  PRISCIPLES 
Although the United Starm and rhe 

receired the greatesr m t e m a m n d  publicit 
rhe on!!- caunrry thar pursues autarky in 1 

I t  has been irared rhsr. 
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m a t  pmcuemonr W e  hi ie  the Bu) Amarrcan Act \ r h x h  spells out the 
range of preferences grven to American producers IS agiinir fareipn pro- 
ducers. T h e  other counrrier habe much l e ~ ~  open pracerrer of derermming 
how rhcii governmenr procurement should rake place. In m a w  ciiei, it 

Some countries other than the United Stares hare adopted formal 
price preference rules. These preferences range up to IS percent in 
Torway, 10 percent in South Africa, and 8 percent in 
These preferences, hou ever, are often applied after customs duties 
hare been added to the foreign supplier's prices and where there 
are no formal differentials. customs duties are conveniently added 
to foreign bids in making a ~ a r d s . 2 ~ ~  

The most effectire method for discriminating against foreign 
suppliers is through the discretion of procurement officials to select 
suppliers on the basis of criteria orher than price. The  absence of 
statutorily prescribed criteria permits the procurement officers t o  
be more protectionist than they otherwise might be.238 The  United 
States requires that all bids be made public and that any unsuccess- 
ful bidder be given. upon request, an explanation of 'the basis of 
the award, a practice not followed in foreign nations. This permirs 
public yerification and control of the degrees of preferability ac- 
corded domestic  supplier^.^'^ 

Unofficial and informal devices for restricting foreign competi- 
tion are also employed. Other means accomplishing the same result 
are selectire tender procedures. in uhich invitations to bid are sent 
only to suppliers on a preestablished list; single tender procedures. 
in which the procuring authority contracts only with one supplier 
even though other suppliers can produce the desired item; substi- 
tution of negotiated contracts for public tenders, limited publicity 
an  public offers, and requirements that bidders have branch estab- 
lishmenrs within the country.241 

IT-ith there informal means af selecting domestic items in mind, 
this article will note the official procurement requirements for 
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Europe. S o r r h  h m c r ~ a .  and Japan and their rreatme 
foreign supplieri In order to underrake an  mforme 
of Luropcan requirements, a brief look ar rhe I'urope 
.issacmion (EFT.4)"' and the European Lconimic 
(EEC)?'a policy is appropriate. 

R .  EFTA A.VD E E C  

A r  the 1966 meenng the L F T h  \Iimsters decided chat a t t ick I t  
of the ~ o n i e n t m n  required rhar, as far  as procurement " A S  c a -  
cerned. 'public undertakings shall give q u i  
damesric p o d s  and other goods of EFT.4 ari 
contracrs on the basis oi  commercial considera 
fied with this general statenienr. rhe minismi agreed 

a: !he member gorernmenri should rake irnmrdiarc sr 
i 1 ~ l e 1 8 n t  poxernmental apcncirr made adcqoare  opp 
g a ~ a i l r b l e  i o  interested suppliers I" the other member 

t o  insun t h a t  bids v e r e  p d g e d  oblecrneh Tbc! further decided rhar 
r i e  m c r b r r  C O U ~ I ~ ~ C I  should exchange lim con~a in in~  such informnuon 
a s  i iould he 01 parricular i w m t  t o  potenrial iuppl 
CDUncIle$ , $ 4 5  

Thuc. a irrone buy-narional policr 1s faiored noroithsranding t h c  
mentioned a n h  iianmentioned p~bviiions of G l T T  condemning 
this type of canduct.2'o 

The European Economc Communir>- has a strong tcndenc>- to  
purchase from nation-parries belan& co their organization and 

etrment of those m u o n s  rhar are nor parrier t u  the 
me. Like the EFT.%, the EEC Commisi~an has been 
negate procurcment discrimination b>- member itares 

againct contractors and suppliers from other member s r m s  h s  a 
preliminarv step. rhe Internal l l a r k e r  Committee has divided pro- 
curemenri into tn-o categancs. ( I )  public o o r k s  contri lcti a n d  (? )  
supply c""tr3crs 9 4 7  
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C. EUROPEAN .VATIONS 

The  European nations will be examined in alphabetical order. 
1. Aumii.  Austria has three methods of procurement. For con- 
tracts involving amounts exceeding 300,000 Austrian shillings. the 
public discretionary tender procedure is employed?" The  second 
procedure, adopted f a r  purchases involving, smaller amounts. is 
selective discretionary tender. In special circumstances, private 
contracts (sole sou&) mav be Austria has no special resi- 
dency or registration reqiirements for firms desiring to bid for 
Government contracts,lJ" but when the contract inrolres public 
warits or roads, foreign bidders must hare a subsidiary licensed to 
do business in 

Irlhere i re  no regulitionr giving clearly defined preference to A ~ m a n  
firms, but pmcurmg officiili hive ID fake into account rhhe adrninlirrirrve 
''OSORhI" regulanoni. The text of Srricle I ,  14 of there IS ai follow 
"If ciicumitancer permit, only p r d u c r r  of Austrian m g m  rhnll be m i d  
m d  only hurtrim firmi shi l l  be engaged." The oxprcssm "jf cmum- 
S ~ C I I  permit" means chit  in rriirring bids. nomil  c m m e m d  considers. 
fioni i c e  the deciding facror.252 

It has been stated that. 

Normal import duties are applied to the evaluation of foreign 
bids except rhose of EFTA 
2. Belgium Belgian law does not impose any particular formal 
requirements on foreign suppliers although authorities mav stipu- 
late that certain special conditions must exist?84 Under normal can- 
ditiani, the lowest bidder will be auarded the contract but in cer- 
tain exceptional cases, a waiver may be obtained from the Council 
of llinisters allowine purchase of domestic items, excluding the 
law foreign bidders' within the limits of specified differentials. 
These waivers are granted for economic or industrial reasons.235 
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Belgium does not add impart duties m the cs aluarcd price. t h r  
does require rhese diiriei IO be paid 

3. Denniark. In Denmark. go\ernmenral department\ ,ire free ro 
invite the tender of bids from foreion suppliers. There are no m -  
dencc. registration, or other requi&ienrs in order for .a firm to 
bid for government s~pp l i e s . "~  Apart from certain old mtIucrmns 
o f the  1910s and 1930r. which are no longer followed. alrhoiieh not 
officially repealed, rhere are 110 formal ik ruc t ion i  or lisrr d sup- 
pliers issued to purchasing aurhontiei in nhich partialit>- for Dankh 
goods 1s compelled.?'. Goods manufscrured b\- a llinisrrv of De- 
fense enterprise and certain goods produced b?- prisoners for trail>- 
ing purposes are. h o u  ever. gn en preference by public :iurhorities 
if they meet the needs of the purchasmm agcnc\-. 

In appraising a foreign bid, the purcl%,a ,&c,- iiill consider 
import duties as parr of rhe bid piice 2-' 

4 F r a m e  T h e  oiiiciall? srated French policy is pragmaric. France 
announces that ,'in principle" foreign firms have the same oppor- 
tuniries ai domestic f i r m  "nhen tenders arc invited." --" There arc. 
hoa ever. i n i t m c r ~  where rrstricrire provisions are applicable the 
purchasing departmenr in the acquisition of current supplier m a )  
unilareralc stipulate char only French suppliers are aurhoriied to 
bid; indusrrial contracts ma? require the bidder to be of French 
narionalirv and to  supplv proof thar he 1s able 10 perform rhe 
contract bn French soil, .and for reasons of national defense. con- 
tracts for arrnnmenrs impose specific restiictions with regard 10 
nationalitv, gal  ernment supervision and licemiw.'" I r  i5 ipecificallr 
prorided'rhat where the offer of domestic &d foreign firms are 
basically equal in quality and price. rhe a a  ard should he given to  
the domestic firm France also has a bias tonard product5 pro- 
duced b)- French cooperarires or ~griculrural  piodticers."' 

In practice. the official position is nor alaayi  follnned. ' l r lhe 
c h d  purchasing officer of the French State Radvra\s i \ s ren i  stared 
, , , that foreiin firms would nor be serioi~slv concidercd ~ i i i l e v  
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their bids were 20 to 10 percenr below rhe lowerr French bid."2a3 
Even a h e n  open public tender procedures are followed. publicitv 
and the lenmh of notice can be manipulated to favor domeark 
suppliers. InCFrance, open public renders may be announced through 
the medium of posters, the Balletin Oficial des Annouiicer der 
.Marcher Publici, or trade j o u i n a l ~ . ~ ~ ~  Thus, the method of an- 
nouncement and rhe rime allotted for bid preparation could create 
a hardship for a foreign manufacrurer. 

i .  Federol Republic of Germany. The  Federal Republic of Ger- 
man? imposes one condition upon bidders-the bidder be, "qualified. 
able to meet the request, and solvent." It has been specifically 
decreed rhar forei n bids should be treated in the same manner as 
domesric bids of Pareign made In spire of this decree. 
domestic suppliers retain a preference because of their location. 
German>- has two-to-three week notice limits which are likely IO 
exclude all but rhe largest and best organized 

The  Federal Republic has a partialirv system, similar in operation 
10 the United Stares' small business and labor sur Ius preference 
that is designed to benefir certain peoples expelled Lorn the Soviet 
Union. distressed areas, victims a i  war, and victims of national so- 
cialist persecution and evacuees.zee 

Ir has also been said: 

. .  
Bnd xrherher rhcy are cheaper. 
\Yhen deciding the auard [on the hms of the "most economicil hid? 
rho C Y I I D ~ S  duty and orher duty iebiible under the iegirlition ire  added 
to the price ai the foreign bid, u n l e s ~  they hive already been includid m 
the price submmed.2sP 

. 

6. Greece. Greece allows foreign or damesric indiiiduals or COI- 
porare bodies 10 tender bids on rhe condirion that during the time 
the tender is submirted, rhey are engaged in appropriate industrial 
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activity eirhei in Greece or abroad.'.'' Addiriunally. all bidders n 
$how rhar rhey hale paid rheii Greek ra-ie~.?~l T h e  \linisrci 
Commerce may decide chat 
on all  ~ o n t n c t s  in CTCCSS of 550,000, he must s o l m  foreign reo- 
ders,"' By vimie of rhe Council of \Iinisters I c r  163 of 1958. rhc 
\linisrer of Commerce has been given the reiponsibilx!- to 

domesric iiippliers ma>- bid. 

. streamline Goirrnrnrnr purchases IO C O U ~  

linked b! bihreral clearing i p e m e n r i .  (vnh 1 
s u ~ p l u i  balances, or IO cremng arailnble ~ C C O Y  

cxporr o f  Grreh agricultural pmducrr  * i n  

Foreign firms may be required to bid in asiocnrion o i r h  a domciric 
firm when specialized equipment requiring specialized skill. staff 
and constanr or periodic maintenance or  attendance i i  ni\ 01, d"' 

L-nder a Go\-rmment conrracr, irnportcd p o d s  are normall>- 
exempt from import duries. unless the contiact Ihas proiided other- 
wise. \Vhen che goods are produced b!- Greek ~nductr?. J domestic 
bid must contain an m o u n t  equll IO the dut>- \rhich uould be pay- 
able for importarion under the contract. This dug fipure IS the 
basis upon which the domesric preference. if any. is calculated '-- 
This preference is normallv w h r  percent, although up to thirty 
percent is permissible, and a 3 5  perceni preference 1s rhc lmmir \<hen 
dealing w r h  Greek metal and meral-n orking mdustriec.?.' 

T, lreiund Ireland prescribes no special requiremenrs on firmi de- 
siring to bid for government The lo\\ est render usuall!. 
w,nizii and foreign firms are treated rhe same as domesric f i r m  
regarding the terms and the conditions imposed upon the hidders 

Subjectins some foreign made itenis to an imporr durv o r  an 
import q u &  reiriicrion provides one form of preference for rhe 
domestic bidder. XVhen rhe foreiqn irems are of a nondutiable 
narure, a preference. the emnr of'which is confidential. IS giken 
to  Irish firms."' 
~- 

1.0 id a t  43 
I r l  id 
*i* l a  
li3 Id  at  ii 
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8. I t a l ) .  Italy, at least in principle, may have the greatest domestic 
bias of all European nations. Government departments do not ha\e 
relations with foreion suppliers, only a legally established domestic 
concern is eligible for a government contract.Z8U Recent legislative 
enactments appear to hare opened the door to foreign comnctors 
but only on  public contracts. and onlv then a t  the discretion of the 
public department.zi1 The  Defense ilinistry may purchase needed 
defense items from abroad only when they are not available in Italy; 
a similar restriction has been placed on  the State Railwvay 
.Although a foreign firm may be elkible to bid, a foreign bidder 
may be removed from the bidders' iiyt pursuant to a unilateral, un- 
announced decision of the agencyze3 or the agency may unilaterally 
exclude the bidder from a contract without any requirement for 
justification.2s' 

9.  Luxembourg. The  State of Luxembourg has a very rigid pur- 
chasing system. If the foreign bidder's nation doer not hare a trade 
treaty with Luxembourg, the fareign bidder is not granted favor- 
able treatment either with regard to the rendering or the granting 
of a contract? In addition, the offeror must have a license to  trade 
in Luxembourg ~n order to submic a bid, and this license is only 
issued tu the nationals of countries having reciprocal trade arrange- 
ments with Finally, potenrial suppliers must prove 
that they ha\e paid rarious taxes required bv the Grand Dutchy.2i' 
If the sbpplier has thus qualified, he may be placed an the author- 
ized bidders' 

10.  .Vetberlands. In the Setherlands, as was true in France. there 
seems to be a difference between official policy and actual practice. 
Officiall)-, an award is to be made irrespective of nationality; no rules 
exist char bar tenders from foreign firms or from a Setherlands' 
firm using foreign materials or offering foreign items.2ee In practice, 
open public render is rarely used, except in an occasional public 
__ 

~OODi%x, iupw note 197, xf > C 4  
281 OECD. ircpia note 219, 17 56 
I I?  Id 
*** D.av iuprr nom Ili. at  201. 
214 OECD, 'UPTI note  a 9 ,  a t  5 5 ,  
rihld. a t  68 
**e Id. 
* S i  Id a i  67 
218 Id 
* % ) I d  s t - 2 .  
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works cotirract."'" .kcording IO the Umred Srares Embassy m 
The  Hague. these contracts are rarely awarded TO forelgn 
Ir IS hard to determine the faror&m ihoiin local r i m s  because 
the Xerherlands. like so manv other countncs. does not give OUT 
miormarlon on enher blds o r ' a ~  ards.2D' 

Imporr duties must he paid in rhe normal manner 2nd are con- 
sidered i n  rhe eialuation of the bids."D3 

11. V o r w ~ ? .  The  Soraeo ian  Gorernmenr has indicared char no 
special conditions are pl&d upon bidders, exepr  rhar a Sor- 
u e m a n  citizen must be named as an agent.'g' l-orwav chooses the 
bid-considered moir adranrageous to the stare. this rul; encompasses 
such facrors as price, tramporration cosrs. quality. rime of delirery, 
scr\-icc and standardization and is applied 11 hen choosing heriveen 
sereral domesric bids or h k v e e n  domesric and foreign bids."' 

Preoption may he afforded a domestic bidder when it is deter- 
mined to he adiantageous IO rhe Starezed and rhis preferabiliry is 
guised in rhe form of imporr duties and price differenrials.2g' T h e  
exact arnounr of this differential depends upon rhe ratio of the 
import duty to the cost of the arricles although it ma!- nor evceed 
tuentv-f i ie  percent. If the ratio is a ~ a l u e  less than ? I  percent. the 
differenrial may he bolstered IO rhe tvenrr-f i \e  percent maximum 
by rhe .\Imis&y concerned. but rhis bol;rering imay nm eyceed 
fifteen percenr.z48 

1 2 .  Porriigel. The  general rule in Portugal 1s that for rhe purpose 
of public tenders, foreign and dornesric -firms are treated equally 
IVhen a tender IS relecriie, the Porruguese aeencies do not keep a 
l i s t  of qualified bidders: [he\- select, accardine'ro their min m e r n a l  
procedures. the firms n-ho a& to bid for the ck t rac t  The  foreign 
price will. hoaeier .  he eraluared n i th  the imparr duties added."' 
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19. Spzin Portugal's neighbor, Spain, has a much more concise 
policy. It scares that: 

111" any norki. inrtdlanoni. s e ~ v i c o s  and purchiiei carried our with funds 
of the S t i r e  p m m c e r ,  municiprliner, agencies m d  Delegations a i  the 
hlarement. \lanopolies, public-service c ~ n c e i m n &  or firmi receiving bene- 
firs or aiimince ~n any adminmatne. economic 01 f i n a n d  farm, use w l l  
i d e l y  be mide of goads manufactured in Spun, ai evidenced by the nirional 
cerrrficare of manufacture issued by the \liniirry of Industry and Trade 801 

Although exceptions IO this policy exist, they require special dis- 
pensarion from the Ifinistry before they may be implemented.ao2 

14. Sueden. Import duties and the criteria of "advantage of the 
Stare" are the only preferences listed by the Swedish gorernment in 
its dealings with domestic and foreign bidders.3D3 What is meant bj- 
"adranrage af the State" is not defined officially or unufficinlly, al- 
though the Swedish government states that all bidders are treated 
equai~y.304 

IJ ,  Gmred Kingdmit. In the Vnited Kingdom fareign firms are 
treated the same as domestic firms, and may be placed on deparr- 
mental 11sts. It is nored, however, that because of high transport 
costs, national security and the need for adequate maintenance and 
spare parrs few foreign firms are found on  these l i s r ~ . ~ ~ ~  Addition- 
ally. purchases a i  large amounts of goods iram abroad require the 
approval of H. \I. Treasury because the Government controls the 
spending of funds abroad. h l t h o w h  the Treasury has usually 
granted i r s  permission. it continues tooreserve the right to deny such 
a request based on an unfavorable balance of payments posi;ion.aOo 

XVhen a Commonwealth agency must go abroad for goods. I t  
goes first to other Commonwealth nations; this is anorher obstacle 
which the foreign, non-Commanmealrh bidder must ~ v e r c o m e . ~ ~ ~  
The  United Kingdom has a predilection for development districts, 
similar in concept to our "labor surplus areas." I i  at all possible, 
these districts are to receit-e twenty-fire percent of the contracts.808 
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I t  1s little wonder rhar fLw foreign firms are found on the Rnr i \h  
deparrmenta1 1ms. 

I ) .  1.4PAX 
Japan uses three iypei of conrracrs and all m a r  foreign and 

domestic firms alike.g0o There is no legslati\e requirement that a 
deparrment choose a domestic product, although the Cabinet does 
urge agencies ro "make due valuarion of domesric producrs in go? - 
ernmenr procuremenr acri\-itm" Orher rhan its tariff itrucriire. 
Japan's one polic!- preference for domesric bidders is rhar if a da- 
mesric and foreign bidder m tied an rhe bid, rhe domestic bidder 
gets rhe conrracr.>!- 

\.HI. c o s c L u s I O s  
Buy-narional legislation prerenrlv faces a IO.;  billion dollar bal- 

ance of paymenrP? deficir couplhd w r h  a procurement budger in 
cxccss of 47.5 billion dollars3" which must aperare in an international 
cornmunit>- rhar has been unable ro reduce domestic preference In 

Although present Buv  American legislarim IS adequate and 
equirable in its effecr up& foreign bidders, i i  is by no means satis- 
factorr .  Revision and expansion is needed in preferences eranred 
solely'ro labor. The  direct cost of labor must be gn en some-\\ eight 
m rhe eraluarion of domestically assembled marerials where rhore 
marerials are of foreien origin. Under prrsent policv. a final prod- 
uct domesticallv assLmbled from foreign components receives nc) 
berter treatment rhan a final producr consisting of the same com- 
ponenrs and assembled bv  a foreign manufacturer. Thar the do- 
mesric assembler should ieceive the same degree of preference as 
a domesric manufacturer is not the praposirion adiocared, bur cer- 
tainlv some nod should be given in faror of the domestic laborer 
Unhke the prevailing rrend'in the analysis of foreign nanons' poll- 
ciei. this rei ision niav nor be accomplished wirhour addnional IeS- 
islacwe emccmenis. Lepslatiun in chis neglecred srea would t ic a 
benefir. nor a derrimenr, ro rhe prorecrive srntcture of rhe Act's 

favor oi open markets.3" 

~ 

S O S I i  i r 4 ,  
3 1 0  I d  
a l l  I d .  11 6? 
3 1 2  Rrmar 70  THL C a \ c ~ ~ s  111 THL C a r r ~ r a o ~ i i n  G r z m r ~ .  i ~ l n r  nore 1-9, a t  35 
113 Id 
3-4Lener from Jamar 21 rrev IO Cpt. Charlei \V Tramor. dared h o i e m b i r  

IO, I P i 2 .  
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buy-national intent. Such an amendment would require additional 
evaluation by the contracting officer, a few minutes more to  
determine the low, responsive, responsible bidder, bur the results 
would justif>- the additional time required. This preference would 
require safeguards designed to prevent abuses for individual mone- 
tary gain. Moreover. it must be implemented in such a way to 
prohibit bidders from circomrenting the Act's original obiectire of 
avoring domestic manufacturers in order that it may fulfill its 

purpose as a last resort to keep tax dollars at home. 
The  92nd Congress proposed a great deal of legislation bolstering 

the buy-domestic policies under the present svstcm, One bill at- 
tempthd to raise the definitional percentage of ;domestic item from 
fifty to seventy-fite percent. This proposal would demand that 
seventy-five percent of the components be mined, grown, manu- 
factured, or produced in the United States. 

Although this w a s  within the Act's tolerances and nanrialative 
of the Act's legislative history, it would most assuredly result in 
domestic industry gaining a greater fraction of the procurement 
market; thus, it ippears to be shortsighted. XVhat it fails to do is to 
recognize the finite supply, ever decreasing, of the world's natural 
resources and products, specifically those of the United Stater. .As 
the recent oil and wheat shortages have vividly painted out, the 
great wealth of the world is rapidly dwindling with nations be- 
coming more dependent on each other. To become isolationist 
as rhe House Resolution suggests, would be the death knell of our 
national resources and productivity. 

As the rules of supplv and demand quicklv escalate the cost of 
domestic items far bevond the grasp of any damestic producer, thev 
inhibit domestic source items from camp&ing favorably with thos'e 
of the rest of the world. The  raw material exception. contained 
in ASPR 6-105. would help to alleviate this problem area, but it 
could defeat the intended legislatne purpose-to allow these critical 
items to come from abroad in ever increased amounts would under- 
mine the vet!- purpose of the legislation. 

This same goal could be achieved an a more equitable basis by  
a return to the h c r  and the supportive Executire Order. The  na- 
rional recurirv S ~ C O O ~  of the Executire Order would allow the 
deparrmental 'secretaries to adopt a greater diff erential favoring 
domestic items without the permanence or the infleribilirv af a 
legislarive enacrment. \Then, and if, prices rose to an int6lerable 
level, the public interest exception could bc used to reduce the 
cos[ as needed. 

149 



64 MILITARY LAW R E I I E W  

Thhrounh the proper implementation of rhc Acr and the  Erecu- 
r i ie  Ord;, almost an!- protectke measure can be 
the necessitv of enacting legislation. The Berr 
cificall!- deiigned t o  pri tect  the textile induitr 
superfluous legislation. 

il'hat the .Imendment's enactment prorei 1s that the leoislators 
and principal irnplementeis of the Act do not understand ;ts pro- 
visions. The 1962 memorandum of Secretary of Defeme. setting 
forth certain mandatory bur-national restrictions u i n a  pricc a i  a 
euideline. can be singled c;r as riolarirc of the .?.crib>- anvoile 
~ m d i a r  with the legislative history of the 1933 legalarhn 'Th19 
type of conduct i i a s  specifically rejected, !-et 90 re&< later IC n a c  
pur ,"IO p m r m  
.I liberal interpretarion of rhe  provisions of the smcndcd 3937 

k t  directs .American ray dollars back into the domestic market 
wrhour additional l e p l m a n .  The  concept of a Bu>---.Imerican 
polic) 1s excellent, the leeislation iad! complete. rhe applicarinn 
poor. Employient of the proper principles would allow the  United 
States to remain a party in good standing with respect to  rhose 
international trade aweemem to which IK has acceded. .At rhe same 
time. the Cnxed St&s can achiere the necessary domestic stability 
desired by the I c t ' s  proponents and supporters. The Act  i? idr 
from being a Utopian legislative achieiernenr. but i t  I S  the oi i l i  
lepislation i i e  hare. 
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FOREIGii MILITARY LAW COMMENTARY 
TVitb thii offering ?we reswne ,i series of articles Jbour foreign 

vnilitary legal syrrems. 
/ t  is OUT hope rhat these arricier, made available through the  

cooperation and icholarrhip of our legal colleagues in foreign ntili- 
tory  legal services, will be of  intererr t o  Englirh-speaking rcholarr. 

THE MILITARY JUDICIAL SYSTEM 
OF THAILAND* 

Lieutenant General Sming Tarlangka'* 

1. INTRODUCTIOh-  
On the scene of Thai histor)-, during the early Chakri dynasty of 

the Bangkok era (1782-1892), military courts appeared in a IOW 
of several Ends of courts under various deparrmentr of the Gor- 
ernmenr. The  jurisdiction of the courts corresponded to the func- 
tions of their respective departments, far example, the Courr of the 
N a  (paddy field) department had jurisdiction over cases relaring 
to paddy lands and cattle, while cases involving persons subject to 
the Kalihom (military or defense) Deparrmenr were tried by the 
Kalahom or militar)- courts. 

In  1892, all the traditional departments were replaced by  western- 
style Ministries including the \ h i s t r y  of Defense and the hlin- 
isrrs of Justice, and all of the coum were subsequenrlv brought 
under the sinple authorirv af the hlinistry of Justice, sa& the mili- 
tary courrs dhich remaiAed under the Uinistry of Defense. 

In 1932, the form of government of Thailand was changed from 
one under absolute monarchy to one under ari t ten constitution. 
haring a Kine as the Head of State. However. rhe change v a s  not 
f a l lowd  bv &v mqur  innovation in the judicial s w e m .  I t  present, 
under the ierie; of Constitutions that have been in force since 1932, 
the pdicial power 1s exercised bv the C O U I ~ S  dulp established by 
law and in the name of the Kine. As for the military iudicial 
system. with the combination of ;he Army and the Nary courts 

' T h e  opmion, and C O ~ C ~ U S ~ ~ J  p m e n i e d  herein arc thore of the m h o r  m d  
do not ncceaanly represent the riws of The Judge Advocate Generah School or 
any other gorirnrnenril ngency. 

*'The J v d j e  .%d\ociri Generd, Alinrrcry of Defense, Bmgkok. Thailand. 

~ 
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In 1934 and the reareanmnon in 1 9 j j ,  the 
zation took rhe farm'in ir-hich it appears to 

11. CL. iSSfFlC~iTlOS OF \IILIT.iR\ COL-RT5 
Under the Act on the Organization of S l h w  Court. 1955. 

which is still in force, the military courts of first &nce are claiii- 
tied as \liIitary Chanpvvdr (p&mce) Courts. \ l i l i t ~ r ~ -  C d e  
Courts, Bangkok llilitam Court and \Iilirarv Unit C&ti The 
two Appellatr Courts are the .\liitarv Cow; of Appeals (rhe in- 
termediate courr) and the \lilirarr <upreme Courr n-here all .ip- 
peals from dl1 the milltar! courts 'of first insrance throughuut the 
country are heard 

T o  aioid bemg compllcared. i t  15 neceisar!- t o  nore here rhar 1x1 

Thailand the rerm "Slilitarr Courr" is pencnc. ieferr inr  to ,,I1 
types of courts under the ian. on the Orzannatm of i h h t a r v  
Courts, while the term ' Courr-\laroal" is k e r r e d  for a r \ p e  of 
milltar)- court that is set up when a military unit or a narship is 
located in the area of operations. 

Of  all  the m h t q  courts of firit instance, rhe \lilirar! Changvat '  
Courts are the smallest in lurisdiction. In the u s e s  
doer not provide a niaximum penalry or provides a 111 
of  not erceedinm one r e a r  imprisonment 01 fine nor 
Thousand Bah? 01 both not exceedino such exren 
Changn-at Courts. if they think fit. )TI:!- enter jiid 
ing cases or inflicting upon the accused the pun 
exeeding one )ear inipnsonment far each count UT 
not exceeding Tuo Thousand Baht or both Iiot 
exrents Cases m e r  \i hich the I l i l i rarr  Chaneaat Courts l i n e  no 
ludgment poo er ,  the courts shall suhrnit rh& opinions ro,ocrhcr 
mirh the tiles to the Circle3 \lilirary Court or  rhe Banekok \ l i I i -  

t q  Coort. 2s the case may be. 

I l l  CO\IPOSITION OF \llLIT.%RI COURTS 
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as required b r  lam. For example, in a militarv court of first instance, 
a first-tvpe {udge must be a company grade officer or higher and 
his r a d  not below that of rhe accusid. 

A judge of the second type is a qualified lawver who holds the 
position of "Phra Thammanoon Judge" which 'mal- be compared 
with a US military judge or a judge of The  Judge Advocate Gen- 
eral's Staff.' The tasks of the second-tvpe judge are not only to 
prepare and pronounce judgments hut ilso to superintend the trial 
and advise other judaes on points of law and procedure. \loreover, 
he recards the resti&my as giren in court. 

A quorum of a militarv court of first instance consists of two 
first-type judges and one 'second-type judge. I s  regards the U l i -  
tary Court of .Appeals and the hlditary Supreme Court, such pro- 
portions are respectirely three to two and two to three. 

It should be noted rhar no judge of the second type u a s  ever 
required in the \lihrary Changwat Courts until rhe amendment of 
the Act on the Organization of Military Courts hy  the end of 1972. 
And although now rhere is no law or replation requiring a second- 
type judge to be assigned to conduct a court-martial practice neces- 
sitares a second-type judge to sit as one of the three first-type 
judges of the court-nmtial. 

IV. APPOIST, \ lENT O F  JUDGES 
The  King appoints and removes judges of the hlilitary Supreme 

Court and Xlilirary Court of Appeals. The  power to appoint and 
remore judges of the Banekok !\lihtary Court has been delegated 
to rhe Minister of Defense: 4 s  for the klilirary Circle Courts. klili- 
t a w  Chanmiat Courts and llilirarv Unit Courts, such power has 
hein dele&ed to the person ah ;  has a power to command the 
respectire \lilitary Circle, Changwat, or Unit as the case may be. 
The persons empowred to appoint judges may appoint officers 
out of rhe ieriice to be judges 

The power to appoinr and remove iudges of a court-martial has 
been delegated to the Supreme Commander of the Armed Force. 
not leis than battalion strength, or a ioint force; or the officer in 
command of a warship, fortress or any other stronghold; or the 
person acting on his behalf. 

The appointment of iudges may be particularlv made for a case as 
ic arises, but nom in every mihta;s court it tendb to he made rearlv 
in a list. Judges so appointed in'the latter manner are praciicable 

~ 

AEdiror'i now Coorp?riblo ro r h e  Cnrred Srarei Court of \lilnrry Reriei-. 
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and mrerchanmble, amone thelr oxin specified r)pe, co a c t  upon 
any case of thDe court. 

Y, JURISDICTIOS OF \IILITAR\ COCRTS 

A. ICR1SL)ICTIO.V AS TO PERSOVS 
Members of any of the .Inned Forces or orher departments of the 

Ministry of Defense are equallv subject to militarv lea.. honerer ,  
they are also subject ro the la& of the state ~n rhe'same manner as 
ordinary citizens are. The  folloiiing persons are subject to rhc  
pisdiction of the military courts: 

(1) Commissioned officers in actire service 
( 2 )  Commissioned officers out  of serrlce. bur onlv 111 the case 

u here they fail  to compll- n i t h  any order or regulation under the 
\Iilitary Criminal Code. 

Noncommissioned officers and i e r rmmen .  conscripted 01 
In a c t i i e  serrice or orher persons in militar, s e n i c e  under rhe l a x i  

(4) llilitary cadets as designated by the \linisrrv of Defense. 
( 5 )  Conscripts placed in resular s e r i ~ c e  and receiied bv rhe 

militacy authorities for  the pu6ore  of trmiferriiie to a c r n e  dur! 

( 3  

relar1ng 10 mllltary ser,-icc. 

milnary serv~ce. bur onI\- 1x1 rhe ca 
commit a n  offense relatino to their miliur! du rm;  or 
in 01 mithin the p r e c d s  of an>- b u i l d h  site of 
bkouac, camp. i es ie l .  aircraft or an! other'vehiclc II 
trol of rhe m h a r y  authorities. 

( - )  Persons laii.full>- detained 01 kept 1x1 cusrad! of the  liiilirar! 

authorities 
( 8 )  Prisoners of war or enemy alieni 111 rhe cusrod! r d  the 1md)- 

tar! aorhorinei. 

Some mhtar!- courts have limited lunsdicrian A S  to the r ~ n k  ot 
the accused, \ l h r a r r  Chanwat  Courts h n i e  no jumdictmn m e r  d i e  
case in ii hich rhe accused i r e  commissio 
by a \ l h t a r i  Circle Caurr or rhe Bang 
case ma)- be, Alhtar)- Circle Courts and 
no pnsdiction over rhe case invoking general grade officers and 
their equivalent. but 11 is triable b)- rhe Bangkok \Mitar!- Court. 

I t  i s  inrerexino co nore here rhat all offenses committed during 
mllitarv s c r i m  -are rriablc bv the militarr courts. eT-en if  rhe 
offense is disco, ered afrer th; offender h a r b e e n  diichaiged f r o m  
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the m i h q  service. .lddirionally-. the military courts may punish 
for contempt of court any person who commits contempt of court 
as prorided in the Ciiil.Procedure Code. e\en though he is not 
subject to military l a w  

B.  TERRITORIAL lURISDICTIOK 

The  counrr!- is divided into seven mllitary circles and tn ent)--t\vo 
military changwats (prorinces). In every militar!- circle there is 
one .Military- Circle Court, except in the first military circle M here 
the Bangkok \lilitary Court is established, similarly. in every mili- 
tary changwat there is one Military Changwat Court, except in 
certain military changwats where the l l i lmry  Circle Headquarters 
are established. 

The .\lilitary Circle Courts and Military Changww Courts, there- 
fore, exercise their jurisdiction in all criminal cases within the area 
af their respective military circle or military changwat. Of all the 
military courts of first in;tance, the Bangkok Military Court is the 
biggest, having unlimited criminal jurisdiction. It acts not only far 
cases mithin the first military circle, but also for criminal offenses 
committed on the high seas and elsewhere outside the Kingdom but 
triable in the Kingdom, and those committed in other military 
circles. But ordinarily. if an offense occurs in a locality where there 
IS a military court, the trial shall be held in the military court of that 
locality. 

Since the \ l d i t q  L-nit Courts are set up when a military unit of 
not less than battalion strength IS on duty abroad or  traveling for 
duty- abroad. the? hare criminal jurisdiction m e r  persons in the 
military unit without limitation as to rerritory. 

The  courts-martial have jurisdiction over all criminal c a m  which 
arise within the area of responsibility of the military unit or joint 
force, as the case may be, under every provision of the law and 
withour limitation as to persons. 

7.1, RELATION BET\VEES MLIT.%RY AND 
CI\-ILIAN COURTS 

Cases which do not lie mirhin the jurisdiction of the military 
courrs musc be tried m the civilian courts. 4 case which a civilian 
court has accepted for trial, alrhough it later appears from the pro- 
ceedings to lie aithin the jurisdiction of the military courts, shall be 
conrinued to be rried and adjudicated in the ciiilian court. 
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The following cases, even though the offender is rublect co ~i i i l i -  

(1 )  I t h e r e  the offense 1s committed iointlr b>- n person wblecr 

( 2 )  [Vhere the case inrolres another case oh ich  lies nithin the 

( 3 )  IVhere trial must be held 111 the liirenile c o u m ,  2nd 
(4) 1Vhere the m i l i t q  courts deem rhar thev do not ha\e 1 u r m  

diction. 

The ciiilian courts plav the role o f  the m h t a r v  COUIE when 
the country comes unde; the stace o f  martial l a d .  The person 
authorized to proclaim martial law mar  make an announcement. or 
the Supreme Commander mav give an order, authorizing milirari 
courts to  hare  jurisdiction ocer citizens gencrallv in cerrain crin;. 
inal cases as specified in the announcement o r ' t he  order. l i  the 
offense is committed in the area a h e r e  martial LIB. IS in force. .+t 
the same time cirilian judges, prosecutors, and clerks dre  npprnnted 
to positions in the military courts, and the cirilian courts. 111 conse- 
quence. act as military courcs of such offense in addition to rheir 
normal jurisdiction. Bur for reasons o i  national security. treason 
and offenses under the Inti-Communist .Actnines Act ,  \T lhererer 
committed, are to be cried by the military coiirts under the \ l instry 
of Defense. 

A civdian court cooperates w r h  a military coiirr 111 a criminal 
case in which rhe accused, after jud-penr by rhe military court. 1s 
ordered to return property or pay the ra lue  thereof or the compen- 
sation for damapes to the Gmernment. On motion of the military 
prosecutor to seize rhe property- of the accused, the person ernpow- 
ered to appoint ludges shall send the file o i  the case to the cni l ian 
court in the localit; where rhe accused's property IS situated for 
further action to obtain payment. 

In  gkmg judemenr in civil cases. the civilian cowts are hound 
b!- the facts as-found in a judgment a i  the milifari- court in a 
criminal case. 

tary l a a ,  do nor lie within the pisdiction o f  the mhtar?- c o u m  

to military l a w  and a person not subject TO 6htsrT IsB., 

jurisdiction of the cirilian courts, 

VI1 CRI\iINhL PROCEEDINGS IY 
\IILlT.\RY COCRTS 

Proceedings m criminal cases in all milirarr courts are goierned 
bv the law< rules and regulations issued under military Ian-. In  
&re there is na such military l a w ,  rule or replanons.  the Criminal 
Procedure Code shall appll- iiiimiii mitnndir  If a particular poim 
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is not provided for in the Criminal Procedure Code, then the Civil 
Procedure Code shall be applied as far as possible. 

After a prosecution order has been made. the military prosecutor 
will prosecute the alleged offender in court. However, in a normal 
period, an injured person who is under the jurisdiction of the court 
is entitled to institute a criminal prosecurion and to appoint counsel; 
but an injured person may by no means submit a motion to hare 
the accused restore the property. the value thereof or pay the 
compensation for damages. 

In a military court in either a normal period, or in an abnormal 
period, i . e . ,  in a period of fighting or war or while martial law is 
in effect, the accused may appoint counsel; bur in an abnormal period 
court in certain offenses under the Military Criminal Code and 
the Penal Code, and offenses of acting as communists. appointment 
of counsel is prohibited. 

Counsels may be civilian adracates or officers u ho have gradu- 
ated in law; the latter must have the permission of the command- 
ing officer of a battalion or above. The  military prosecutor or 
counsels may fallow the cases to the Ililitary Court of Appeals and 
Military Supreme Court. 

From the date the judgment has been pronounced, eirher ot  both 
parties may lodge an appeal against the judgment of the court 
within fifteen days to the Military Court of Appeals or Xlilitary 
Supreme Court, while persons empowered to appoint judges or 
pefsons empowered to give punishment orders may do so within 
thirty days. S o  appeal may be made in the cases where appaint- 
ment of counsel is prohibited. 

It is interesting to note that before the amendment to the Act 
on the Organization of Military Court of 1968 no appeal could 
be lodged against judgment of the abnormal period courts and the 
courts-martial. Appointments of counsel in such courts were also 
prohibited. At present, such restrictions remain only in the courts- 
martial. 

VIII. E X E C U T I O S  OF JUDGUENT 

Before the amendment to the Law on the Organization of the 
hlilitary Courts of 1955 the judgment of a military court could 
not be executed until it had been approved by  the person empow- 
ered to order punishment. At present, upon finality of the judg- 
ment, the court shall send notice of final judgment to the person 
empowered to sign an order of punishment attached thereto in 
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order rhar it be sent to the prison amhornier far the executmn of 
the sentence indicated rherem. 

In the case of punishment of death or m q m o n r n c n r  for hie. 
where according ro rhe Ian- appeal can be made. i~ is the dur\- o i  
rhe militan co&r of first instance ro rend the file of the &e to 
rhe \lilit'i& Courts of Appeals, r i m  rhough there \%as no appeal 
against the ludgmenr. Such judgment does not become f i n d  mless 
11 has been confirmed bl- the Xlilxxy Court of Appeals. 

Under the Criminal Procedure Code, rhe execution of i m p r m n -  
ment shall be suspended until special circumstances. such as insamty 
of rhc accused. h a r e  ceased to ens[ In cases Trhere rhe accused is 
sentenced ro death he cannot be executed u n d  SNV drvr have 
elapsed irom rhe dare of heanno the iudgmenr; provided rhat. in 

e rhcre IS a petitm:ur a recommendation for pardon. 
shall be suspended unt i l  after rhe e\-piration of li 

- da)s irom the dare on w h r h  rhc \linlsrer of Inrerioi 
erirmn or  recommendation ro rhe Kino. But i i  the  

K q  rejects the petition. rhe exemtion ,ma!- rake pl& bcfore rhe  
expnarion o i  the said period. 

A judgment of J co~rt-mart ia l  shall be excured m,mediarely b!- 
the person empowered to girc punishment orders e ~ c e p t  In a case 
mhere a person \z ha is senrenced ro dearh is il p r e m a n t  ~ v o i m  
e.recurian o i  the ienrence shall be suspended untd ;iter her del 

IY. C o s C L U s I o s  
irh the different 

situmons. i .e , n m m d  and abnormal periods, becomes apparentlj- 
leis Imporranr since the prohibirioni and restrictinns relnring to 
counsels and appeals a e r e  mostly abolished. The proceedings in the 
normal period courrs and rhe abnormal period Courts .>re nearly 
rhe i m c .  e l  e n  in cases \\here the civilian courts act as rhc milir 
coiirrs when rhe country conies under rhe stare of martial I 
During the last rwo decades, subsranrial improvements in the n 
tar!- Indicia1 s!-srem have been made by a number of lm>, riilei and 
regulationa co meet rhe need of rhe hmied Forces and rheir ~mcni- 
bers in the field of mhrar)- iusrice. The h e i r  changes include the 
appoinrmenr of the lavyers  of the Judce .%drocare General's Staff 
to rhe \liliru!- Changwar Courts throGhout rhe counrr!.. 

Classificmon of m h t a r ) -  courts in accordance 
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