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THE SOLDIERS RIGHT TO ADMINISTRATIVE 
DUE PROCESS: 

THE RIGHT TO BE HEARD* 

By Captain Arthur Haessig" 

To p m o n  s h l :  , . . La d e p r i v e d  of laic. liberty, or pmprriy, uithout 
due p r m e s a  a i  lax,, . . . I  
W h i l e  the l a n g u o ~ e  ai t h e  Consliiutron does not chonga, the chon#- 
m g  cireumstonmb of n progrsmue mezety f o r  whwh it  W O I  d e .  
s i g n e d  r d d  naw a n d  iuilrr import lo t t s  rnaonrng.* 

I. INTRODUCTION 
Twelve years ago Professors Jaffe and Nathanson noted in the 

preface of their administrative law casebook3 that "[ t lhere  is, 
now, an insistent demand that the principles of fa i r  play devel- 
oped to protect property interests be extended to the 'pemonal in- 
terests' of the alien, the government employee, the citizen." ' If 
that  preface were being written today, i t  should also include the 
soldier, for, to a significant degree, the personal interests of the 
soldier and his administrative relationship to his commander and 
the Army have only recently became the subject of in-depth ju- 
dicial scrutiny, interpretation and delineation. 

The thesis of this article is that the soldier has a constitutional 
(due process) right to be heard in any administrative proceeding 
initiated by his commanders against him, if those proceedings 
could affect adversely his significant interests. This article will ex- 
amine certain such administrative procedures in light of the the- 
sis, current law and policy. The administrative actions to be ana- 

' This a r w l e  IS adopted from a thesis prerenred t o  T h e  Judge hdvocse  
GencraYi School. Charlorrerrdle. Vngma uhrle the author was a member of rhe 
2lrr  hdraiiced Clair. The opinions and c ~ n d u s m n s  preienred herein are r h m  of 
the author and do not necerrmly represent the view; of T h e  Judge .Adrcare 
Gmeral'i i c h m l  or anv orher oiernmennl ~gencv. *- d G C .  U S .  Army: hfll>'tary Judge. 3ra .ludicmi Circuit. Fort Cai- 
son, Colorado. B.S. 1964, S t  John's University,  J D. 1967, Unlvernt) of 
Minnesota. Member of the Barn of Jlinnerota, C S. Sapreme C o u r t ,  and the 
Cnlted States Cour t  of Military Appesls. 

~ 

1 C S COXST. amend. V. 
2 Sreesy V. h'ew Hampshire, 364 U.S 234. 266 (1957) 
a L. JAFFE ASD S.  NATHANSON,  ADXXSISTRA~VE L A W  vi) ( Z d  ed. 1961).  
4 I d .  
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63 MILITARY LAW REVIEW 

b e d  include revocation of sew 
tions for unfitness and unsuitabi 
conviction and for  inefficiency,' bars to reenlistment.' reclassifica- 
tion af the Military Occupational Specialty (MOS) of the enlisted 
soldier,o and, to the extent that the soldier's career is adversely af-  
fected by the proceedings, the Army's Qualitative Xanagement 
PIWram."' 

11. THE THEORY OF DUE PROCESS 

Nowhere in the Constitution i s  the phrase "due process of !a\\,''  
as found in the fifth and fourteenth, '? amendments defined Mr. 
Justice Frankfurter has called " [ t ]  he rague contour," of the 
clause "the least specific and most comprehensive protection of 
liberties." li 

due procem of IBW has generally implied and In- 
38, jmfer ,  regular allegations, opportunity to an- 
according to some settled course of judiciai pro- 

rieal search and analysis. h o w l e r .  are not likely 
to do more than "further obscure the judicial \alue-chooaing in- 
herent in due process adjudication."" Due p r o c e s ~  1s thus held to 
be "a summarized constitutio uarantee of respect for those 

1, I d .  

US. 118 How 
h l u r r a ) ' ~  Lessee , Haboken Land a i d  Improiemen! C a m ~ a n g ,  59 

Kadirh. l f e t i v d o l o g y  and CiiLariv 172 D n e  Prreesz  Ad,,Aeat8ori-A 
and CetiDlsm, 6 6  YALE L J 319. 340 (185:). 

Rochm v Callfornla. 342 u s. 166, 168. 
Snyder Y. hlIas:achusett?. 281 u s 87. 106 (1930 
Pa!ko Y Connect~cu!. 302 c s 319. 326 11837)  

272.  230 (1855) 
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ADllINISTRATIVE DUE PROCESS 

Due pmceia cannot be confined t o  a p a r n c u l ~ r  der of e x m m g  pro. 
redvrei beesuse due proceii  speaks fo r  the fu ta ie  as *ell as the 
present, and a t  any gwen tlme includes those procedures tha t  are 
fair and feasible m the hght of then ex lmng  v s l u e ~  and eapa- 
bilities. Some features of present pmceduraa are now accepted b i  
force of custom, or because no praatlcal was has been found to ~ m -  
prole them. T e c h n o l o E d  ehanee or a refinement in OUT sense of 
1Y8tice may make their  retenaon intolerable ?" 

While i t  IS undoubtedly true that general propomtiom da not  
decide concrete cases, the "full meaninp [of due praeesa] should 
be gradually ascertained b s  the process of inciuslon and exclusion 
in the c o u r ~ e  of the decisions as they arise.'' And with respect 
to  decisions involving due process "[ t lhe declsion will depend on 
a judgment or intuition more subtle than any articulate major 
prern~se.'' A \Ir. Justice Frankfurter eloquently synthesized rhe 
essence of the due process standard when he said: 

This process has compelled a qualitative standard t h a t :  
When if  is proposed to take f rom a citizen through admimntrative 
proceedings Q D ~ D  right which he ofherwire would have. i t  has ai. 
ways been held tha t  the conititutlanal requirement is tha t  he shall 
be afforded notice and an opporfunily t o  be heard , , , , The right 
to B hearing embraces n o t  only the right to  present whdence but 
SIX a reasonable opportunity to know the c lams of the a p p k n g  
party and t o  meet them. The right to submit Brgument implies that 
opportunity;  otherwise the right may be but a barren one. Thore 
who m e  brought Into contest r l t h  the Government in B qua& 
judicial  proceeding aimed at the control of their  activrtier SIP en. 
titled t o  be fairly ad3ned af what the Government propom and to 
be heard upon 11s propoiak befare rt i s s ~ e s  ~ t s  final eommand.l' 

20 Shaefer. Federalam and Stair Cnminol Pioccdure. 70 H A W  L.  REV. 
1. 6 11OSfi) 2 1  Twining \'. New Jersey, 211 U.S 78,  100 (1508) 

2 a  Laehner v Yew Yoik, 158 D.S. 45, 75 (1905). 
Joint Anti-Facirt  Refugee Committee Y PcGrath. 341 U.S. 123, 

~ 

152-163 11951) 
^ I  Parker v Lester, 227 F 2d 708, 716 (5th Clr. 1556).  
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Further, it has been stated that  ' ' [ t lhe  right to be heard before 
being condemned to ~ u f f e r  grievous loss of any kind. even though 
i t  may not invoire the stigma and hardships of a criminal con- 
viction, 11 a principle basic to our mciety." But this l e  not an 
absolute principle. I t  must be recognized that "[wlhether the con- 
stitution requires that a particular right obtain in a specific pro- 
ceeding depends on a complexity of factors." ?*' Thus, "[ t lhe na- 
ture  of the alleged right inrolred, the nature of the proceedings. 
and the possible burden on that proceedhg, are all considerations 
which must be taken into account." 2i The starting point in the 
determination of what procedures due proem may require under 
any given set of circumstances is a determination af the precise 
nature of the government function involved as well as of the pr1- 
vate interest that  has been affected by governmental action.?' 

111. THE PRACTICE OF DUE PROCESS 
In recent years administrative proceedings adversely affecting 

the personal rights, property. or liberty of the individual hare  
undergone increasingly clone analysis by the courts. A trio of 
United States Supreme Court cases decided in the late lg6O's- 
AeeaTdi u .  Shaiighnessu,2° S e w i c e  u .  D i ~ l l e s , ~ ~  and Vttarellz 1 .  

Seaton 81-firmly established the principle that : 
Although B matter may be wholly within otheruise iudicially un- 
controllable exeeutire diserefmn, when the executive prescnbea rep- 
vlatians as to the manner in which he will e x m i ~ e  tha t  d i r c r e t m  
he 13 bound to fa l low his own repulatianr:  action by him to t i e  
detriment of an individual in violation of rlich regulation 18 Illegal 
and relief can be had in court I* 

Shortly after Seaton the Supreme Court, in Greene I.. McEl- 
 TOY,^^ turned its attention not to the issue of whether an executive 
branch regulation had been fallowed, but ostensibly to the i m i e  
of whether authority existed to promulgate certain regulations 
Mr. Chief Justice Warren, speaking for the Court, strictly lim- 
ited the i a w e  in the case to:  
~ 

j j  Jo in t  Anti-Facirf Refugee Committee v .  IlcGrath.  341 U S  123 1 6 8  
(1951)  

Hannah Y.  Larche, 363 U S .  420, 1 4 2  (18601 
2 7  I d .  
Ji Cafeteria and Reatauranf Workers Cnion L o 4  473.  AFL-CIO v 

>lleElrop, 367 U.S. 886, 885 (1961) 

32 Ueador,  Same Thoughia on Federal CourLa and A m y  Rsguioiians. 
11 MIL L. REV. 187, 180 (1961).  

q ?  360 T.S 474 (18191 
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ADMINISTRATIYE DUE PROCESS 

uhether the Department of Defense has been authorized t o  
create an induiirial security clearance program under ahlch affect- 
ed p e r ~ a n s  may lose their  jabs and may be rertrained in fo l l awng  
their ehaien professions on the balls of fact determmarmr ean- 
eernlng their fitness for  ~ l e a r a n ~ i  made ~n proeeedm8s I" ahleh 
the) m e  denied the tradltlanal procedural safeguards of canfronta- 
tmn and cross-examinstian j 4  

Mr. Justice Harlan. concurring specidly. considered the constl- 
tutionai issue presented ta be "whether the particular procedures 
, . , employed to deny clearance an security grounds \\--ere consti- 
tutionally permissible," and one which was "most difficult and f a r  
reaching" and "fraught with important consequence8 to bath the 
Government and the citizen.'' I5 

In order to understand fully the real, but unstated, due process 
issue in Greexe, ds opined by \Ir .  Justice Harlan, a recital of 
the facts involved is necessary. Greene, an aeronaatical engineer, 
was vice president and general manager of a defense contractor 
whose business was devoted ivholly to defense contracts with the 
United States. He was discharged from his employment solely as  
a consequence of the revocation of his security clearance because 
access to classified information v-as resuired by the nature of his 
job. Because of his discharge, the field in which he had expertise 
was effectively closed to him. 

Follawmg Worid War I1 Greene had been given security clear- 
ances, including two Top Secret clearances, on three occasions. 
In Sarember  1961 his company was advised that its clearance 
for access to classified information was in jeopardy because of a 
tentative decision to deny Greene fur ther  access to such Informa- 
tion: the company was invited to respond. The company, through 
its president. responded that  due to the jeopardy of its clearance 
it had furloughed Greene. The company president also stated that 
in his opinion Greene was a loyal. discreet Cnited States citizen 
and that  his absence denied the corporation the services of an 
outstanding engineer and administrative executive. In December 
Greene was advised that  his access ta information at the eompanr 
would be inimical to the best interests of the United States and 
his security clearance was revoked. He was told that the revoca- 
tion action was based on information indicating that between 1933 
and 1947 he had associated with Communists, visited official8 of 
the Russian Embassy. and attended a dinner given by an allep 
edly Communist Front  organization. In January 1962 Greene, 
wlrh counsel, appeared dr a hearing where he was the sublect 
~ 

84 I d  a t  493. 
16 Id at 510. 

5 



63 MILITARY L.AK REVIEW 

of numerous and searching guestions He apparently a n w e r e d  the 
questions posed in detail, categorically denied that he had ere) 
been a Communist, expressed his disiihe for the Communict the- 
ory of government, and stated that his wsits t o  persond 111 (a rmis  
foreign embassies were made in connection with his attempts tc 
sell his employer's products to those governments. Greene a i w  
produced top level company executives and a number of miiitarr 
officers who had worked n i t h  him in the past. They corroborated 
many o i  his statements and testified rhat he was a loyal and d i y -  
creet citizen The Goiernment presented no witnesses and relied 
instead on confidential reports which uere never made aia i iab le 
to G ~ e e n e . ~ ~  

In April 1953 the Secretary of the Savy advised Greene's em- 
ployer that  he had reviewed the case, concluded that Greene's con- 
tinued BCCESS to classified information was inconsistent with the 
best interests af national security. requested the carporatLon to 
exclude Greene from any corporate areas where classified proj-  
ects were being carried out. and further to bar him f rom i m e i r  
to ail Kacy  classified information. Greene's employer had no choice 
but to comply with the request s m e  I t  was contractually bound 
to accept such security determinations by the S a v y  As a resulr 
Greene was discharged 

Greene then requested reconsideration of the de 
spondence between the B U ~ C ~ S L O ~  to the agency whi 
and Greene's counsel resulted ~n a second hearing 1 

Again he isas subjected to intense examination S e n  subjects of 
inquiry were injected b) the examining board and again It WIIL 

evident that  various inrePtigatory reporti  and statements of eon-  
fidential informants were being relied on by the board. but again 
they were not made available to Greene. The board affirmed the 
Secretary's rerocation of Greene's clearance. Greene's request for 
a detailed statement o i  findings was denied on the ground rhnt 

ed such dircloiurci. H e  then rc- 
e r e v i e i ~ ,  end in March 1956 a a ?  

notified that he had been found to be untrustworthy and that the 
earlier decision to revoke his security clearante was affirmed 

The Supreme Court chose not to decide Gree,ie on due p r o c e v  
grounds, but rather placed i ts  decision on the narrozer pround 
of "authorization." The case WLP. in fact. decided on the farmer 
ground Mr. Justice Harlan's opinion tha t  the case was decided 
an due procezs grounds I -  x%eli founded a h e n  one considers t h a t  

" I d  a t  479 
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the maiority devoted approximately fifteen pages of its opinion 
to an extended, detailed statement af the facts and procedures 
involied. This lengthy exposition would not have been needed if 
the Court meant to analyze only the basic authority for the secur- 
i t s  regulations involved. Furthermore, Mr. Justice Clark, in his 
dissent, found the case to be "both clear and simple" and stated 
his belief that  "the Court is in error in holding, 88 it must, in or- 
der to reach this authorization isme, that Greene's right to  hold 
specific p n r a t e  employment and to fallow, a chosen profession free 
f rom governmental interference is protected by the Fif th  Amend- 
ment." 8 "  

\Whin  two years the Supreme Court was faced with a varia- 
tion on the teaching of Greeiie in Cafeteria & Restaurant Workers 
Cnion v .  dMcElro&aB Dlrs. Rachel Brawner, a member of the Cafe- 
teria Workers Union, was a civilian short order cook at  the cafe- 
teria operated by a civilian restaurant chain at the Government's 
Kava1 Gun Factory in  Washington, D. C. She had worked there 
for over six yeare and in her employer's opinion had an entirely 
satisfactory work record. The Gun Factory uws engaged in highly 
classified weapons System work. In Sovember 1966 Mrs. Brawner 
was rtquired to turn in her security badge on the unelucidated 
ground that she had failed to meet the security requirements af 
the installation. Without the badge she wad unable to enter the 
installation. The Union sought a meeting with the factory super- 
intendent who denied the regued an the ground that  such B meet- 
ing would serve no purpme. Since Mrs. Branner could not enter 
the installstion. and ehe refused to work in another restaurant 
awned by the concessionaire, her employment as a cook was termi- 
nated. 

In the Supreme Court's opinion t w o  issues were presented: (1) 
Was the commanding officer of the Gun Factory authorized to 
deny Mrs. Brawner access to the installatian in  the way he did? 
and (2 )  If he was so authorized, did his action in excluding her 
operate t o  deprive her of any right secured to her by the Cansti- 
tution? The Court summarily disposed of the first i swe  by finding 
Mrs. Branner'e exclusion to be authorized both by history and 
Navy regulations. On the second issue the Court  brushed aside 
the government's argument that "becauae she had no constitu- 
tional right to be there in the first place she was not deprived of 

7 



63 MILITARY LAW REVIEW 

liberty or property" j'' Kith a quip from another case that "[olne 
may not have a constitutional right to go to Baghdad, but the gov- 
ernment may not prohibit one from going there unless by means 
consonant with due p r o c e ~ s  of l a w "  

The Court ' s  analysis of the second m u e  began with the stand- 
ard that what procedures due process may require under any 
given set of circumstance3 must begin with B determination of 
the precise nature of the government function involved as well as 
of the precise private interest that has been affected by govern- 
mental action. The Court found both the nature of the govern- 
mental function invol5ed and the private interest to be simple and 
uncomplicated the government functmn was proprietary. man. 
aging the internal operation of an important military establish- 
ment. whiie the affected private interest "as the opportunity to 
work at one isolated and specific military mstallatmn:- The 
to follow a chosen trade or profession. the V S U ~  in the G 
case .  was not presented in the instant case.'' The Court apsumed 
that Mrs Braaner could not constitutionally hare  been excluded 
f rom the Gun Factory on arbitrary or  discriminatory prounds 
without reaching the m i i e  of nhe ther  an abstract right to public 
employment exists Most importantly. the Court found Xr9 
Brawner's case not to be one \There governmental action operated 
to beatow a badge of didoyaltv or infamy. To the contriiry. the 
Court accepted the government's assertion made in oral atgument 

X r 6 .  Brawner was not constitutionally entitled to prior notice and 
a henrinp relative t o  her exclurion f rom the Gun Factory. 

The dmenters .  however. were ailling t o  expand the teachin 
of Gicrtia. They found that the holding arrived a t  by the ma j  
"in effect nriliifies the substantive right-not to  be arbitraril) 
jured by government-which the Court purports to recognize, 
and asked. "Khat  Sort of right I S  it which enjoy? abroluteiy no 

~~~ ~ ~ 

'" id. ar 891 
.I Homer jl Richmond. 292 F Z d  719 I D  C C.r 1961) 

. j  Bdt 8 e e  Bailey Y Richardson. 182 F 2 d  1 6  tD.C C i r  1 9 5 0 ) .  n d ' d .  3 1 1  

4 j  367 C.S a t  898 n 10. 
u I d  BL 900.  

367 C S .  a t  895-896 
I d  a t  896.  

E S 918 (1991) ib) eqgallp divided c o u r t ) .  

8 
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procedural protection?"I In w m ,  the dissenters were of the 
opinion that "it is fundamentally unfair, and therefore violative 
of the Due Proces8 Clause of the Fif th  Amendment, to deprive 
her of a valuable relationship 80 summarily." ia 

While a cursory analysis of Cafeteria Workers would seem to 
indicate that i t  substantially undercuts Greene and the right af 
the individual to notice and a fa i r  hearing as  a matter of due 
process prior to adverse governmental action, close analysis of the 
factual bases of the two cases leads to the opposite conclusion. 
Greene was effectively denied all responsible employment in his 
chosen profession while Mrs. Brawner was not. He was an ad- 
mittedly outstanding aeronautical engineer and corporate man- 
ager who was, as  a result of arbi t rary governmental action, rele- 
gated to working as a draftsman a t  a salary approximately sev- 
enty-five percent 1898 than he had earned prior to the gavern- 
ment's action. Mrs. Brawner, a short order cook, on the other 
hand, was specifically offered other, similar employment by her 
civilian employer which she declined for reasons of permnal con- 
venience. She did not show any harm to her eeanomie or social 
status while Greene demonstrated that he was effectively de- 
stroyed, both socially and economically. The two cases would ap- 
pear, therefore, to stand on a due proees8 continuum with Mrs. 
Brawner finding herself near the l e~ser  protected end of relatively 
minor personal interests, and Greene a t  the oppoaite end invaiv- 
ing substantial and perxwsi\w personal interests. Greene was 
found to be entitled to notice and a fa i r  hearing including the 
right of confrontation while Mrs. Brawner was not. 

In  Gieene and Cafeteria Workers the Supreme Court analyzed 
the personal aspects of a n  individual's direct injury suffered a t  
the hand of government while in Hannah v .  Larehe,'O the Court 
subjected third par ty  due process rights ta  judicial scrutiny in 
a factual setting analogous to Greeae. H m m h  involved an attack 
on the constitutionality of the procedures used by the Civil Rights 
Commission in investigating allegations by blacks that  they had 
been improperly denied their r ight  to vote by state and local au- 
thorities. Commission rules provided for subpoenaing witnesses 
and allowing them to appear with counsel, but did not allow them 
to  be apprised of the names of those who had made allegations 
against them, of the exact allegations that had been made against 
them, or to confront and cross-examine the complainants. The 

~ 

.1 Id.  
4 9  I d .  at 801. 
4Q 363 U S  420 (1960). 
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issues presented were whether persons whose conduct is under 
investigation by B governmental agency of the nature of the Civil 
Rights Commission are entitled, by virtue of the due process 
clause, to know the specific charges being investigated, to know 
the identity of the complainants, and to c r o ~ s - e x a m m  those com- 
plainants and other witnesses. 

The Court found that the Commission was purely an investi- 
gative and fact finding body, wholly lacking any adjudicatory 
powers. I t  was powerless to issue orders, punish, impose sanc- 
tions, determine civil or criminal liability, deprive anyone of life, 
liberty, or property, or to take any affirmative action affecting 
individual rights. On the positive side the Commissian could only 
investigate, find facts, and make recommendations for subsequent 
executive or legislative action. Mr. Justice Frankfurter noted 
t h a t :  

Whether the procedure now questioned offends the rudiment8 of 
fa i r  play is not to be tested by l o w  generalities OT sentiments ab- 
stractly appealing. The precise nature of the inteieit  allegedly to 
be sdvemeiy affected OT of the freedom of action claimed 10 be cur- 
tailed, the manner in which this is to be done and the reaims for 
doing I t .  the balance of individual hur t  and the justifying public 
good-theae and rvch like are the considerations, avowed or ~ m .  
piicit, tha t  determine the judicial judgment when eppeal IS made ta 
due pr~coss .~D 

Here the competing individual and public interests were, re- 
spectively, the interests of the witnesses in conironting the com- 
plainants and cross-examining them, and the merged public and 
private interests i n :  (1) Determining if the voting franchise was 
unlamiully being denied to those eligible to exercise i t ;  (2) Shield. 
ing the complainants from SanCtions or reprisals; and ( 3 )  Rec- 
ommending to the Executive and ta the Congress the means 
whereby the franchise could be secured if it was being denied or 
impeded unlawiully.51 Balancing these competing and possibly 
~ 

0 0  I d .  a t  481. 
6 1  Compare Greene V. MeEiroy, 360 U.S. 474 (1959) and Hannah v 

Larehe. 363 LLS 420 i1960). vrth Jenkins \ .  McKeithen, 395 U S  4 1 1  i lS691 
In Jmkmi B stste Labor-Management Cammisnian of Inquiry, whose au- 
thority WBJ limited to investigating criminal violations of state and federal  
labor law, and which, by its recommendations made pubhc criminal aeeus8- 
Lions against  ~peeific Individuals, WBB found to deprive those individuals of 
due process by 'everely Iimlting the right of the  erao on beins Investigated 
t o  confrontation and crosa.examination of witnesses. Jsnkina appesrr t o  he 
consistent with G~eens and Xannoh on B balancing theory tha t  as the extent 
of possible harm to the individual BQ a resvlt  of government aetian in- 
ereasen, the due process rights reqvired to be afforded correspondingly in- 
crease Sea Xlote. confrontation and Cmaa-Ezaminntion in Ezacuttue In%,asti- 
gationa, 56 VA. L. REV. 487 (1970). 

10 
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conflicting interests reveals that  if the public good and the indi- 
vidual interest8 of the complainants were to be affected in any 
meaningful way, the nonproprietary inrerests of the witnesses 
had to be subordinated to the broader and merged interests of the 
complainants and the public. The Court held that  the Cammis- 
sion rules denying confrontation and cross-examination of wit- 
nesses were not violative of the due process guarantee. Hannah, 
although chronologically preceding Cafeteria Workers, fits into 
the general "balancing of interests" scheme used in deciding the 
military security cases. The major difference is that the public in- 
terest was shared by a portion of the citizenry in opposition to 
another segment of the citizenry. While Hannah might be dis- 
missed as  a pragmatic decision, that is, protection of the civil 
rights movement long favored by the Court, the analysis of the 
"harm" arising from Commission action and the protection of the 
franchise and individual safery forerhadoued rhe tesc to be ap- 
plied in Cafeteria Workers. 

As previously noted, "Due Process cannot be confined to a 
particular set of existing procedures because due process speaks 
for  the future  as  well as  the present , . . [and] a refinement in 
our  sense of justice may make . . . [present procedures] intoler- 
able." J a  For  an undetermined number of individuals, the future 
became the present with the landmark Supreme Court decision in 
Goldbevg u.  Kelly,ia where "[ t lhe question far  decision [was] 
whether a State that  terminates public assistance payments to a 
particular recipient without affording him the opportunity for an 
evidentiary hearing prior to termination denies the recipient pro- 
cedural due process in violation of the Due Process Clause ''M 

Appellees in Goldberg were New York City residents who were 
receiving financial aid under the federally assisted program of 
Aid to Families with Dependent Children or  under New York 
State's General Home Relief Program. They alleged that  officials 
administering these programs terminated, or were about to ter- 
minate, the aid without prior notice and hearing, thereby de- 
priving them of due process of law. Agency procedures provided 
that  a recipient could request a post-termination hearing before 
an independent state hearing examiner. At this hearing the re- 
cipient could appear personally, offer oral evidence, confront and 
cross-examine the witnesses against him, and have a record made 
of the hearing. If the examiner's decision was adverse to the re- 

~ 

j2 Shsefer, *%pro, note 20 at  p 6. 
J3 397 D.S. 253 (1970). 
3) Id.  at  255. 
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cipient, he could obtain judicial r e v i e w  but if the hearing ex- 
aminer held in favor af the recipient, all payments erroneously 
withheld were repaid. 

The Court found that welfare benefits uere a statutory entitle- 
ment for persons eligible to receive them and that their termina- 
tion involved a state action unilaterally adludicating important 
individual rights. The often used "right versus privilege" argu- 
ment RBS summarily disrnissed,j' u i t h  a finding that constitu- 
tional principles applied here as they did to state disqualification 
far  unemployment benefits,"' denial of a tax exemption,57 dis- 
charge from public employment,'. and other Individual-state re- 
lationahips.i" After quoting from Mr. Justice Frankfurter's con- 
curring opinion in I m i t  Ariti-Fascist R e f n g e e  C o m m i t t e e  1.. .Me- 
Gratk OU that  the extent to which procedural due process must be 
afforded the recipient 1s influenced by the extent to which he may 
be "condemned to suffer prieroui loss," the Court stated that the 
extent of due process protection "depends on whether the reclpi- 
ent's interest ~n avoiding that loss outweighs the goiernmentnl 
interest in summary adjudication." (I: Applying the interest 
rrandard of Cafeteria Fi'oi.kei.r, the Court found the recipient's in- 
terest i n  receiving welfare benefits outweighed the government's 
interest in fiscal conservation-to the extent that due process re- 
quires an adequate hearing prior to termination of benefits.63 

Turning to the requirements of due process. the Court initially 
noted that "the fundamental requisite of due process of law is the 
opportunity to be heard" 6d and that the hearing must be "at a 
meaningful time and in a meaningful manner."'14 In the factual 
context of Goldberg ,  these principles required that "timely and 
adequate notice detailing the reasons'' f o r  the proposed termina- 
tion be provided the recipient along with an "effective oppor- 
tunity to defend by confronting any adverse aitnesses and by pre- 
senting his own arguments and evidence oraily."'I The Court 
~ 

5 5  I d .  sf 262 lcl tmg S h a p m  Y Thornpian, 394 C.3 618 11969) 1 
5 b  I d .  (citing Sherbert  Y Yemer ,  374 US. 396 11963).) 

I d  I ~ i t i n e  Soeiier Y .  Randall. 36; C.S 513 119681 1 .  
j' I d .  (dmi SloehoKer V. Board of Hieher Education, 350 U S  

t 1 Y S b l . l .  
I Y  Id . ,  n. 9. 
60 I d .  n 9 
rl Goldbere v Kelly, 307 U.S 263, 263 11970) (citing Cafeteria 

82 I d  at 261. 
'P' I d .  at 267 (cit ing Grannia Y .  Ordean, 234 U.S. 386 (1911) ) 
' *  I d .  (cit ing A m r t r o n e  Y Manro. 380 C S 645 (1966) I 

Restaurant \Varkere Union,  YcElroy, 867 T.S 886 (1961).) 

! i  "r 2 5 -  ?ii 

651 

and 
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found that  the failure of the city's procedure to permit a personal 
appearance before the official determining eligibility, with or 
without eaunael, and the resultant inability of the recipient t o  con- 
front or cross-examine witnesses were constitutionally fatal to the 
adequacy of the procedures. Of particular importance to this ar-  
ticle's central theme is the Court's anaiysia t h a t :  

The opportunity to be heard must be tailored to the eapae i tm and 
circumstances of those who are to be heard I t  IS not enough tha t  
B welfare recipient may present his powtion to the decision-maker 
in wnt ing  or secondhand through his caie worker. Written sub. 
m i i m n s  are an unrealistie option for most reeipienta, who lack 
the e d w s t m n d  attainment necessary to write ebeetiwiy and Who 
cannot obtain professional miistance. Moreover. writ ten submis- 
sions do not permit the recipient to mold his argument to the issues 
the decision-maker appesrs to regard as important. Particularly 
where eredibihty and veracity are a t  issue, a i  they must be in 
many termination proceedings, wnt ten  aubmiiaionr are a wholly 
uniati ifaetory basis for  decision. The secondhand preientatim to 
the decisionmaker by the caseworker uwaiiy gathers the facts 
upon whieh the charge of  indigibil i ty rests, the piesentation of the  
reeipimt'r side cannot rafely be left LO him. Therefore a reapi rn t  
must be allowed ta state hin position mBIiy."R . in a l m m  e ~ r r )  wring a h e x  lmporranr declrlonr N I ~  an 
questions of fact ,  due p m c e e  requires an opportunity to confront 
and cronn-examine witner%er.fl' 

Not surprisingly, Greene was cited far  this latter proposition.BC 
The question of whether the due process concept of a hearing 

embraced the right of the recipient to be provided with counsel 
was answered negatively, although the Court stated that  the re- 
cipient "must be allowed to retain an attorney if he so desires"; 
unquestionably, the Court would vieu, with favor provisions for 
providing counsel: 

Counsel can help delineate the mues ,  pre~enr  the factual eonten- 
tionr I" an orderly manner, eonduct erorr-exammatlo", and gon- 
eraily nafegusrd the rnteresti  of the recipient. We do not antlei- 
pate tha t  this aii i5tanee will unduly prolong or otherwine en. 
cumber the heanng.70 

As a final element of due process the Court held that the im- 
partial decisionmaker's conclusion must be founded solely on the 
law and evidence brought out a t  the hearing, as  reflected in his 
written statement of the reasons for his decision." 
~ 

1111 Id 268-269 
Id. a1 26Y. 
See notes 33.38 supra and ~ecompanying  text. 

60  Goldberg Y. Kelly, 397 U.S 253, 270 (1910). 
7 0  I d .  st 271. 
71 Id 
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Anyone seeking t o  analyze military due process must also be- 
come familiar with the case of P e i ' r ~  t, 
iiianii \,,is a nonrcnured rerchcr 111 rhr 
tem who, during the last four  years of his employment, had been 
employed on successive one year contracts Disputes arose between 
him and the college's Board af Regents and, as a result, the Board 
did not offer him a new contract for  the foliowing academic year 

process 
Sindermann argued that his interest in continued employment. 

while not secured by a formal contractual tenure provismn. was 
secured by an equally binding understanding fostered by the col- 
lege administration that constituted a de foe to  tenure program. 
He based his argument on a provision ~n the college's official fac- 
u l ty  guide ah ich  read '  

Teacher Tenure' Odessa C o l l e ~ a  has no tenure system The Ad- 
ministration of the College wisher the Facults member fo  feel that 
he has permsnenl tenure as long as hls tesehmg services are satis- 
factory and a% lone as he displays B cooperative attitude toward 
his co-warken and his superiors. and as long as he II happy in his 
work 

Additionally, he claimed reliance on poiicy guidelines issued by 
the Coordinating Board of the Texas College and University Sys- 
tem that provided for some form of job tenure for persons who 
had been employed as long a8 he had been. although that policy 
did not apply directly ta him. 

The Court noted that in  a companion case. Board of Resents c 
Roth.'l i t  had found that "property interests subject to proce- 
dural due process protections are not limited by a few rigid techni- 
cal farms. Rather. 'property' denotes a broad range of interests 
that are secured by existing rules or understanding,"" and that 
" [ a ]  person's interest in a benefit i s  a 'property interest' for due 
process purposes if there are such rules or mutually explicit un- 
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derstandings that  support his claim of entitlement to the benefit 
t h a t  he may invoke a t  a hearing." lS 

In Sindermann, the lack of a written contract with an explicit 
tenure provision was held not to have foreclosed the possibility 
that Sindermann had a "property interest'' in being reemployed. 
The Court relied upon a general rule of the law of contracts, that  
binding agreements, not formalized in writing, may be "im- 
plied,"'E and its prior holdings that a "common iaw of a particu- 
lar  industry or of a particular plant" may supplant a collective 
bargaining agreement." From these legal propositions, the Court 
concluded that  there may be an unwritten "common law" in a 
university that employees shall have the equivalent of t e n ~ r e . ' ~  
While the Court noted that  the finding of such a property interest 
would not entitle Sindermann to reinstatement, i t  would require 
the Board to grant  him a hearing where the basis f a r  his contract 
nonreneaal could be challenged. 

IV. THE JUDICIAL VIEW O F  D U E  PROCESS IN 
MILITARY LAW 
A ,  GENERALLY 

The twentieth century opened with a judicial reaffirmation in 
Reid v .  United States'* of the then existing general rule that  mili- 
t a r y  actions taken with respect to those properly in the military 
service were beyond the scrutiny of the judiciary. Reid, an en- 
listed man. had been stationed a t  Fort  Brown, near Brownsvilie, 
Texas, when a v o u p  of armed men rampaged through the town 
indiscriminately firing their weapons. While the townspeople 
were unable to make a positive identification of the gunmen, it 
was generally believed that  they were soldiers from nearby Fort  
Brown. When investigators attempted to determine who the guilty 
parties were, they met absolute silence by the Fort  Brawn gar- 
rison. Subsequent investigations were equally fruitless and event- 
ually the President ordered the discharge "without honor" of 
practically every enlisted man a t  Fort  Brown. Reid sued to re- 
cover past pay as a result of the President's discharge action and 
the Government defended an  the ground that  the President was 
~ 

73 I d .  
I d .  at 602 (citing 3A CORBIR ON CONTBACTS. 6 5  561-572A (19601.). 

77 I d .  (citing SCelworkers v Wsrnor & Gulf Co., 363 U.S. 574, 579 

7 8  I d .  at  602. 
7Q 161 F. 466 ( S  D. N.Y. 1908). writ of ( 1 ~ 0 ~  d i m i a a c d .  211 U.S. 529 

(1660) 1. 

(IOO9). 
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authorized to i swe  the discharges. In declining to reach the merits 
of the issues Dresented the Court stated: 

Wherher Reid 01 his comrades. 01 an3 of rhem. w r e  gudty of the 
riotous disturbance in question, or whether Reid personally commit- 
red any infraelion of good order 01 military discipline, 01 r h e f h e r  
he IS  in fact  a derirabie d d r e r :  or ahe ther  he kneu OT uifhheld 
anything fending touard  the diieovery of the perpetrators of the 
Broinrville r i o t :  or  whether, IO far as Reid and the other: are eon- 
eerned. the President's a e r m  u.88 vnn es-rariii levere. cruel, or 
Unjust-are p e r t m n r  beyond this jud,c,L ;,-e%&at,on *" 

Three years later in Reaaes i.. AinsiLorth an officer sought to 
judicially contest the Arms's dmcharging him rather than retir- 
ing him as disabled due to mental illness. One af Reaves' argu- 
ments was that  the Army's action was arbitrary, an abuse of dis- 
cretion. and violative of due proce.ss. In upholding the Army's 
discharge of Reares the Court commented that "[ t lo  those in the 
military or naval service of the United States the military law 
LS due process. The decnion, therefore, o i  a military tribunal act- 
ing within the scope of its lawful powers cannot be reviewed or 
set aside by the courts." j Z  

The judicial r iews expressed in Rezd and Rmvrs  remained the 
law until the 1953 landmark Supreme Court case o i  Bur-ris L. IViI- 
so?? 'l which held that the basic constitutional guarantees, such 
as due process, applied to the military. While iou r  separate opin- 
ions were written in the case, It is noteworthy that Justice Daug- 
las was of the opinion that all constitutional claims of a sernce- 
man may be subject to ultimate judicial review.'i Dlr Justice 
Frankfurter  advanced the view that the courts should set stand- 
ards adjusted peculiarly to the military while discarding the tra- 
ditional view of Reid and Rraves." 
~ 

$0 I d .  a t  470 
5 1  219 U.S. 296 (1911) 

e . . ~  , United Stater er i d  French Y Reeks. 265 
fes IZ v e l .  Creary r Weeks, 369 51 S 336 ( 1 9 W  

Iirrarg. agency has fairly and ~ o n ~ ~ i e n e m u ~ l y  BP-  
plied the ntzndardn of due p r a c e ~ ~  formulated by the Court ,  I would agree 
tha t  a rehash of the same facts by a federal  court would not advance the 
came of justice. But where the military reviewing agency has not done that.  
B court  should entertain the petition far habeas COTBUS. In the first place, the 
milirary tr ibunsli  in question are federal  agencies subject t o  no other judicial 
supervision exewt  what IS  afforded by the federal   COY^ In the recona 
place, the d e s  of due process which they apply are eonrbtunonai rule. 
nhich we, not they, formulate." I d .  

bs Id.  a t  149 "I cannot agree tha t  the on l s  m ~ m r y  tha t  1% open on an 
application for habeas corpus challenging B sentence of a miixtarg. tribunal 
is whether tha t  tribunal was legally canniifuted and had junsdictmn, tech- 
nically rpeaklnp, over the penan  and the crime Again, I cannot agree 
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While Burns involved constitutional questions in a military 
criminal proceeding, the Supreme Court was slso faced in 1953 
with a military administrative question, the outcome of which has 
aenificanrly affected the soldier and his claim t o  the rights of due 
process. In  O?loff u.  Willoughby a doctar drafted into the Army 
attempted to compel the Army to either commission him as an 
officer based on his status as a doctar or to discharge him. When 
the Army would do neither, Orloff sought relief by petitioning 
f a r  a wri t  of habeas corpus. The specific isme involved was 
whether one lawfully inducted into the armed service could have 
the benefit of habeas corpus to obtain judicial review of his duty 
assignment.i' The Court reached the merits of the case deciding 
ad) ersel>- to Orloff on the traditional n e w  that it had "found 
no case where the court has assumed ta  revise duty orders 
as to one lawfully in the scrvice."6B More importantly, however, 
was the dictum in Orloff: 

But judges are not given the task of running the Army. . . The 
mili tary constitutes a rpeeiahzed eommumty gowrned by B separate 
discipline from tha t  of the civilian Orderly government requlre~ 
that the judiciary he as 3erupulou9 not to mterfere with legrtmate 
Army matters B I  the Army must be scerupuious not to interfere 
in judicial matters *q 

~ 

tha t  the scope of m q u ~ r y  is the same a% tha t  open to YQ on review af State 
e o n v i e t m ~ :  the cantent of due proeear I" e w i i  tnak does not control what 
IS due  D ~ D C ~ J S  m militarv triali." Id. 

66 ?45 US. 83 (1963) 
*j Id. a t  9 2 .  

h-0 one C O ~  reasonably doubt tha t  the Army has the power to  dl3- 
charge without a hearing and without ass~gmng any reason: such 
power is indispensable to the effective management of the armed 
rervieea and to the national defense; and with the exeielse of tha t  
power " 0  eovrt  Can properly interrere 

Id. a t  135. The author has not found any statutory authority contradicting 
the View exprerrid ~n Herren tha t  the soldier facing discharge DI. fo r  
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B. JCDICIAL RECOG.VITIOS OF T H E  RIGHT TO A5 
ADEQL'ATE H E A R I X G  

The t h r c  uf  rhe rnhtar! departments ro proiide a prend- 
verse action hearing which would afford the service rnemher the 
right of confrontation was the subject of judiciai criticism in 
Blend u .  C ~ l i m l l y . ~  In Reed v .  Franke.B1 however, the view was 
expressed that "[a] fact finding hearing prior to discharge I S  one 
way to protect plaintiffs rights, but it is not  the only means a i  
protection. . .''n2 "The fact that the hearing provided by statute 
does not precede. bur follows. . . . separation from rhe s e n  ice 
does not make the hearing Inadequate. The statutory review IS 
part  of the protective procedure, and due process requirements 
are satisfied if  the individuai is given a hearing a t  Some point 
in the administrative proceedings." Other cases have held that 

03 I d  The Dischame Review Basrd referred ta in Read, established 
puravant t o  10 U.S.C s 1553 is B p o ~ t - a c t l ~ n  review board sitting only I" 
Washington, D. C and the aggrieved soldier demous  of obtaining a hearing 
1% faced with the heavy and frequently inrurmovnrabie burden of travel and 
lodging expenses. In effect, the avsilsbility of the right,  and the eventual 
outcome, may well depend solely on eeonamir factors rather than on tho 
merib  of the case Whether such B procedure c m  be said ta comport wulth 

. .  . 
f a re  i t  for the purpow of determining the existence or an erroz or injustice" 
AR 15-185. para 4. The board determines whether a hearing LI warranted 
on any BTrDlieatiOn. I d .  a t  D B ~ S  11. and when an ~ ~ ~ I ~ c s t i o n  18 denied with- 
o u t  a h e i i i n g ,  w i t t e n  findings, concl~s ims ,  and &eommendatms are not 
required. I d  at  para.  100. Like the Discharge Review Board, the Army Board 
fa r  the Correction a i  Mil i tary Recorda sits in Washington, D C , and the 
same deheiencies mentioned above xpply to i t  also 
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due process rights may be protected by provision of a written 
appeal without affording the individual a hearing.g' This view of 
due process is appealing from the standpoint of administrative 
expediency, dictated by a principle of conserving combat effec- 
tiveness. However, the same type of argument, fiscal conservatian, 
was advanced by the Government in Goldberg and the Court 
found tha t  the Government, not the individual, was better able 
co absorb the hardships of delay occasioned by  a preactian hear- 
ing.un 

Two recent cases have directly addressed the question of 
whether or not a member of the military has a due process right 
to a preadrerse action hearing and reflect a noteworthy change 
in judicial attitude, The first case. Wagson e. Trowbridge,BB in- 
volved the expulsion of a cadet from the Merchant Marine Acad- 
emy for engaging in "an unauthorized mass movement"O' of his 
fellow cadeta in throwing a Cadet Regimental Officer into Long 
Island Sound on 30 March 1967. Pursuant to the Academy's regu- 
lations pertaining to expulsion actions, he was provided with a 
detailed written statement of charges on 10 April, and was nati- 
fied tha t  a hearing before a Regimental Board of Investigation, 
composed of cadet officers, would be held an 13 April. Wasson 
submitted a written statement prior to the hearing and made a 
demand for counsel that  was denied-the pertinent academy regu- 
lations did not provide for the appointment of counsel. Wasson 
challenged the composition of the Board on the ground tha t  the 
cadet members were drawn from his Regiment, but the protest 
was rejected on the ground tha t  none of the Board members had 
been involved in the incident under investigation. The hearing 
was held and Wasson was awarded sufficient demerits, in con- 
junction with previously awarded ones, to warrant his dismissal 
from the Academy. Pursuant to Academy regulations, Wasson 
appealed the decision to the Academy Superintendent who, after 
talking to Wasson, denied the appeal. The Superintendent then 
properly convened a Senior Board of Aptitude, Conduct and Dis- 
cipline Review composed of Academy staff and faculty "to inter- 
view the Cadet and to review his entire discipline and conduct 
record a t  the Academy, and to determine whether or not the Ca- 
__ 

94 Cratty Y. Kelly, 443 F.2d 214 (1st  Cir. 1971); Ansted V. Resor, 437 

9s 397 U.S. a t  265.268. 
06 382 F.2d 807 (2d Cir. 1967). 
91 Id. a t  810. 

F.2d 1020 (7th Cir.1, CBTL denisd,  404 US. 827 (1971). 
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det should be retained." o 3  LVasson again demanded counsel; 
again, his request was denied. W-asson personally presented his 
case to the Board, but i t  recommended his dismissal. An appeal 
by Wassan to the Superintendent followed, but the appeal was 
rejected and the Superintendent recommended Wasson's dismis- 
sal t o  the Maritime Administrator whose action was considered 
to be only a farmaiity. 

Addressing the constitutional standard to be applied, the court 
noted the traditional test that  it "must carefully determine and 
balance the nature af the private interest affected and of the gov- 
ernment interest Involved, taking account of history and the pre- 
cise circumstances surrounding the case a t  hand." '''' In  i ts  analy- 
sis of this test, the Court found t h a t :  

X - h h  the goveinment must daaya  have B legitimate concern with 
the iubiect matter befare I t  may validly affect private interests, m 
particularls vital and sensitive areas of government coneern such a i  
national rseurits and niilitar? affsirs. the pr'vate Interest must 
i i c l d  LO a greater  deg;ee [ a  the p v e r n m e n r a l  

nations1 importance reareell. r i t h i n  the competence a i  the iudieinry.  
And it cannot be doubted tha t  because af these factors hnmricall% 
the mili tary hsr been permitted Creater freedom to f s r h m  Its 
disciplinary proceedings than the civilian euthmzthes,>O, 

For Wasson, the implied personal interest, not  discussed by the 
court, was a career as a Merchant Marine officer for which he 
had undergone three years of education and training 

The court concluded that the rudiments of a fair  hearmg were 
that  the cadet:  11) Xuat be apprised of the charges a g a m t  h im:  
(2)  B e  given an adequate opportunity to present his defense both 
from the standpoint of time, the use of witnesses, and other evi- 
~ 

I. id st 811. 
"O Id  
111'1 In ~ n a l g z i n g  the requiremerfs of due p ~ o c e i s  

the government's interest in Wasso,i with a l e ~ m  governm 
Dlxan v Alabama Stale Board of Education, 2 9 1  F 2d 160 
denird, 366 T.S. 030 ( 1 0 6 1 )  where "a state supparred ~n 
qvired to hold B f u l l  hearing p r e s e r r i n ~  in subscantid de r 
of an adierrarial  praeeedinp before ~t could erpel B st 
812 (2d C l r  1 9 6 7 )  For B stronger %ie\+ of the g a i e i  

B E O J ~ ,  bee A n l o n v k  i United S t a t e r ,  4 4 5  F ?d 592 16th 
UBI pover x a i  e iv tn  franrcendental  importance I" B 
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dence: and (3) Be allowed to present his case to a n  impartial t r ier  
of fact.1o2 Disagreeing with Wasson's argument that  he was en- 
titled to be represented by counsel, the court said: 

The requirement of munbei as an ingredient of fairness is  B func- 
tion of all the other aspects of the hearing. Where the proceeding 
is non.erimina1 in nature,  where the hearins i a  investigative and not 
%dvmsan%I, and the government does not proeeed through e o u n ~ ~ l ,  
where the individual II matvre and educated, where hlr knowledge 
of the events . . should enable him to develop the facts adequately 
through available s ~ n r e e ~ ,  and where the other aspects of the hear- 
ing taken BP a whole are fa i r ,  due p m e e i ~  deen not reqnire repre. 
smts t ian  by coun~el. '0~ 

The iasue presented in Wasson was again presented in 1972 in 
Hagopian w ,  Knou.lton.loi W'hac rnmimum procedural due process 
must be accorded a cadet before he may be separated from a serv- 
ice academy? While Wasson was facing expulsion from the Mer- 
chant Marine Academy for having accumulated an excessive num- 
ber of demerits, Hagopian had already been expelled from the 
United States Military Academy far  the same reason. He chal- 
lenged the particular procedure by which certain demerits were 
awarded and the procedures followed by the Academy% Aca- 
demic Board in determining whether a cadet whose accumulated 
demerits exceeded his allawance should be recommended for  ex- 
pulsion. 
On May 31, 1912, Hagopian was notified in writing that  be- 

came of his deficiency in conduct he had been referred to the 
Academic Board for pasaible separation and that  he had the right 
to present written evidence, not previously submitted. He  did so 
~ 

102 I d .  
103 Id. 
la4 470 FZd 201 (Zd Cir. 1972). 
lol Id. The procedure challenged by Hagopian involved the awsrdmg of 

demerits of a minor nature,  particularly thaw awarded by his Taetiesl 
Officer. The Tactical Oflcer IS responsible for  instilling diseipiined con- 
duct I" the cadets he ~upervises in a manner similm to the responaibilities of 
publie school teachers ~n educating their  students After awarding the de- 
merits the Taetieal Officer notifies the cadet af the award and requests an 
explanation f rom the cadet. The cadet, if he  desires, may submit s.n ex- 
planation to contort the demerit award. The Tactical Officer then r e v i e w  the 
reports which he initiated. He then notifies the cadet of the dements 
awarded. 
,h.':;h:"~~~,:~~~~~K,"$ ,P;y;m;h$p-;;;;e ;z;d;z 2:;: 
eabr  who shares an identity of interest with the cadet whom he counsels 
from time to time ai  a fu ture  leader." Id. a t  210. Additionally, the court 
found tha t  the rnnetiona imposed for the individual award of  m m r  de- 
merits weld minimal, and tha t  an undue burden would be placed an the 
Academy's disciplinary system if B full hearing were required before thF 
demerits weie awarded 
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by ierrer on June  2nd. bur hc did nor dispure his delioquenc~ei. On 
June 7th he was notified that the Academic Board. composed of 
eighteen members including the Academy Supermkndent ,  would 
be meeting on the following day to consider his case Hagopian 
telephonically sought legal advice from the Academy's legal de- 
partment but was told by an attorney that they were discouraged 
from counselling cadets whose casea were called before cadet 
boards. Thus. Hagopian was denied the advice of counsel. was 
prevented from appearing before the Academic Board, and was 
not permitted to present any witnesses or cross-examine any ad- 
verse witnesses. The Academic Board recommended Hagopian's 
separation from the Academy and the separation was subse- 
quently approved by the Secretary of the Army. The due process 
standard applied by the court was substantially the Same as the 
one applied in Wosaon but with an additional consideration of "the 
burden that would be imposed by requiring use of 811 or par t  of 
the full panoply af trial-type procedures", correctiy noting that 
"Lilt could hardly be contended . . . that disciplinary action on 
the field of battle must canfarm to procedures applxable to  the 
demotion of a civilian employee an the home front." :"O 

In examining the msue of what procedural processe8 Hagopian 
was due. the c o w  agreed with the government's argument that 
"%-e should not aDply automatically the full dress standards re- 
quired for  hearings to revoke probation," or p a r ~ l e . ' ~ "  or the 
criminalizatlon and incarceration process after trial The court 
also found the factors in expelling a service academy cadet ug- 
nihcantly different from those involved in terminating welfare 

or in terminating occupancy of public housing."' On 
the other hand, factors in Hngopion were also distinct from those 
in eases where Ready Reservists are ordered to active duty for 
failure to satisfactorily perform their reserve obligation."? In  the 
situation involving the activation of a reservl8t, the court found 
that the personal interest involved was limited primarily to a 
~ 

IO8 Id at 2W 
10. Id II 208 c m n g  \ l e m p z ,  Rha?. 189 CS. 128 11967) 1 

I d  (citing United States 82. rei. Bey v Connectncuf State Board of 
Parale,  413 F.2d 1079 12d Cu 1,  w o o l e d  a8 mmt, 404 U S  879 (1971) ) 

In* I d  (citing Sostre \,. MeGinnir. 412 F 2 d  1:8 12d C n  1971). e e i t  
d e n i e d .  Oruald Y .  Soitre,  405 US. 978 11972) ) 

I d  (ci t ing Goldberg I,. KeIiy. 897 C 8. 253 11970) ) Srr text BC. 
companying notes 53.71, ~wpro. 

111 M (citing Escalera Kea York C l t i  Hovmnr .Authority, 426 F.2d 
853 (2d Cir 1 ,  C e T t  denied, 400 U S. 653 (1970) 

112 I d .  (citing O'Mara v Zebrouski, 447 F 2 d  1065 (3d Cir. 1971): 
Antanuk Y Unrtrd States. 445 F 2 d  592 16th Clr. 1971) and Anated V. 
Reror. 437 F. ld 1020 (7th Cir I ,  e w f  denied. 401 P S 82' i (19711.) 
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change in the form of military service required,"8 while the Acad- 
emy cadet "faces the f a r  more Severe sanction of being expelled 
from a course of college instruction which he has  pursued with 
a view toward becoming a career officer and of probably being 
forever denied that  career." The court found that  "especially 
with respect to the subjective evaluation of the cadet's potential, 
the opportunity to personally appear and present his case may 
affect considerably the credibility which the members of the Aca- 
demic Board attach to the cadet's appeal." "The opportunity 
to bring witnesses to appear in his behalf may also strengthen 
the impact of hi8 case above the frai l  impression which a written 
submission would make."11B Here, as in Goldberg ,  the court 
opined that  "[plarticularly where credibility and veracity are a t  
issue, , , , written submissions are a wholly unsatisfactory basis 
for decisions." In conclusion, the court held that  Hagopian 
must be permitted a personal appearance, be allowed t o  present 
evidence, and be permitted to call witnesses in  his behalf before 
the Academic Board. 

The court went on to  find that  the informality of the required 
hearing and Hagopian's education and training, as  was the case in 
Wossm, militated against representation by government fur-  
nished counsel, but that  Hagopian was entitled to seek the adr7ice 
of counsel in the preparation of his defense. 

Thus, a critical point in the court's analysis of the right to 
counsel a8 an ingredient of an adequate hearing in both Wassoii 
and Hagopion,  and upon which the issue of an adequate hearing 
turns  as  it relates to enlisted personnel faced with adverse ad- 
ministrative action, is the realiatic recognition that  the college 
level education and training of the respective cadets negated a 
due process need for counsel in those particular cases, and not 
that counsel WBJ nerer required in any hearing. A soldier of av- 
erage intelligence and posessins a high school education may not 
need counsel a t  his shoulder to  insure an adequate hearing of his 
case, but a dull or functionally illiterate soldier, particularly in a 
case primarily involving documentary evidence, surely would. 

~ 

* l a  I d .  The personal intereat in lntonuk v United States, 445 F.2d 592 
(6th CIF, 1911). was found by that court  to be greater than Hagoplan'1. The 
murt I" Antanuir found that "[rlhere is B significant risk that he might be 
wounded in battle OT even billed." 445 F.2d at 694. The difference in the 
viewing of the personal interertr involved b? the respective courts is illua. 
trative of the "judleial value choosing inherent m due p m c e ~ ~  adjudication." 
Sss text accompanying faatnote 16, 8uwa. 

3 1 ,  470 F.2d 201, 2D8 (2d Cir. 19'72). 
116 I d .  at  211. 
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V. ADVERSE FUNCTIONAL ELEMENTS OF THE ARMY 
ISTEGRATED MASAGEMENT SYSTEM 

A .  GEA'ERAL 

I t  cannot be doubted that the Army requires a mphisticated and 
complex regulatory system to manage personnel resources in an 
economical and efficient manner attuned to the accomplishment of 
its assigned m i m o m  Ta this end, the Army publicly announced 
the irnpiernenratmn ok rhe . h m r  Inrecrated Llanagerncnt SYS- 
tem (AIMS) which has as its purpose-the integration of func- 
tional elements responsible for enlisted force management Sev- 
eral of thoae functional elements wv111 be analyzed here. Solely 
with respect to the soldier's due process right to be fairly heard. 

B .  REVOCATIOS O F  SECCRIPY C L E A R l S C E S  
Security clearances for both soldiers and civilians employed by 

the Army may be revoked on a number of When a 
commander proposes to deny or revoke a clearance on any one 
ground, or a combination of grounds, he need only initiate a sum- 
mary procedure falling f a r  short of the procedures involved in 
G r e e m  The regulatory procedure only requires that he:  (11 
Sot i fy  the person involved in writing of the proposed action; 12) 
Explain the r e s ~ o n ~  far  the contemplated fiction (unless one of 
the exception hereinafter noted applies) ; and (3) Offer "the in- 
dividual every reasonable opportunity to  refute or  explain the 
derogatory information (preferably in writing) ." '-" So personal 
appearance before the commander proposing to revoke the clear- 
ance is required, no right to confront or cross-examine the source 
of the derogatory information I S  provided. and no provision ex- 
ists for the presentation of any witnesses by the individuai con- 
cerned in his own defense, nor for representation of the mdl- 
vidual by counsel. Additionally. the individual may not even be 
entitled to be advised of the reasons for the proposed denial or 
revocation if "the release of information is prohibited by a non- 
Department of the Army agency which furnished i t ;  would com- 
promise m investigation in progress or a confidential or famlly 
source; is clearly contrary to the national interest; or may be 
detrimental to the mental health of the member concerned " 
~ 

111 Army Periannel Ltr S o  11-71 IDCSPER December 1911l 
I l u  Army Reg. KO 604-5,  para sfl)-123l 14 Mag 18721 [hereinafter 

1211 I d  st para. 4.5a. 
121 I d  

cited as AR 604-SI 
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Even if one of these conditions shouid reasonably exist there is 
no provision for furnishing the member so much as  B summary 
of the information relied an by the commander. Thus, the mem- 
ber may find himself faced with the situation that  he is told his 
security clearance is going to  be revoked or denied on grounds 
that  cannot be disclosed but that  he has the opportunity to refute 
this undisclosed and undescribed information in writing. This re- 
markable situation might rationally be defended on the reason- 
able ground of the Army's interest in protecting Security infor- 
matian if it were not for the fact that the loss of B security clear- 
ance can directly result in the termination of the soldier's mili- 
ary career.1z' The personal interests of the soldier, who may have 
devoted years of honorable service to the Army, who is denied 
his chosen career, who will lase years of retirement benefit., who 
will be stigmatized as a security risk and thus deprived of many 
civilian employment opportunities, are  immaterial in the regula- 
tory scheme. This regulatory scheme does not  weigh or balance 
any interests a8 was the case in  Greene, Cafteria Workers or 
Hannah; 1 2 3  ra ther  the governmental interest is unilaterally raised 
by fiat to  the exclusion of all athers. and considerations of due 
process are substantially ignored. 

C. REDCCTZOY FOR CIVIL  CONVICTIOS 
An enlisted soldier in the grade of E-4 or below may be reduced 

one grade by his company commander upon conviction by a civil 
court of an offense not warranting discharge or upon adjudica- 
tion a8 a juvenile offender even absent any showing that the 
conduct far which he was convicted impaired hi8 ability to  per- 
form his military duties. 

The authority to initiate this reduction procedure lies in the 
discretion of the unit commander who is also authorized to im- 
pose the reduetion."' It may be imposed without notice and with- 
aut  giving him m y  opportunity either in writing, or by way of 
personal appearance, to contest the action.'2'' Written appeal8 may 
be submitted within thir ty  days of the initial action, but there is 
no requirement that the soldier be advised of the availability of 

m g e  Ao. 5 ,  29 June 1971). 
#"E text. 
i ( c )  (Chance Wa. 41. 10 Frb 

1x8 AR 600-200, para. 7460(li. 
128 Dep't of Army Message DAAG-PSI-PE.  23 May 1972, rubieet. In- 

5 0 ) .  

terim Change to A R  600-200 (Change Ao. 50).  para 9. 
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the appellate procedure which ais0 does not provide for a hear- 
Ine."' 

Enlisted eaidiers in the grade of E-6 through E-9 f a re  some- 
what better They cannot be reduced in grade for  a civil criminal 
conviction until such a reduction has been recommended by a re- 
duction board composed of three members for c a m  in which the 
soldier holds the grade E-5 or E-6, and of fire members for E - I  
through E-9."' The soldier respondent is given a minimum of 
fifteen working days u r i t t en  notice of the hearing. and be rep- 
resented by military e ~ u n ~ e l  furnished free of charge by the gov- 
ernment or he may hire civilian counsel a t  his own expense He 
may challenge any member of the board for cause and may also 
request the appearance before the board of any witnesses whaae 
testimony he believes to be pertinent to hia case.'" Military wit- 
nesses who are not B "substantial distance" w a y  may be ordered 
by their commanders to attend,'3' but the board has no subpoena 
power and cannot compel the attendance of civilian witneases."' 
The respondent may cross-examine any witnesses appearing be- 
fore the board: l~ the board may. hawever, base its decision 
~o le ly  on the basis of affidavits or t h e  u n w o r n  testimony of per- 
sons who are unable or unwilling to  appear personally."' 
Copies of any documentary evidence used before the board are 
provided the respondent. If the respandent chooses, he may re- 
main silent under the provisions of Article 31, Umfarm Code of 
Military Justice, or he may testify and subject himself to CTOBS-  

examina t i~n . '~ '  
Any discussion of the procedural deficiencies in these reduction 

actions must center on the procedures applicable to soldiers in the 
grade of E-4 and below since there IS. in fact .  no procedure. While 
a reduction in grade subjects the lower ranking soldier to  dis- 
abilities similar to those suffered by higher ranking soldiers, he __ 

127 I d .  at para 11 
I d  a t  para. 9. 

12q AR 600-200.  App 5 ,  para. 111(21 
( 8 "  I d  at oar= 1 4 ~ 1 4 1  

I d  a t  b r a  1 4 ~ 1 5 )  
1 0  i r m y  Reg S o  16.6, para 1 3 b  112 August 19661 [hereinafter ci ted 

ad AR 15-61 
132 2 J o i n t  Travel RWP. f o r  the Uniformed Serriees. para C 5000 2 110) 

(Change Yo. 53,  2 Jan 1870).  A witness ~ppear lng  on invitational f r ~ v d  
orders map be paid per diem and travel if the presiding offirer And. that h i s  
tePtimmy 1% substantid and marerial and that an affidavit wuid not be 
adequate 48 Comp. Gen 664 (18691. 

lli AR 600-200, App 5 .  para 1 4 c ( i l .  
13; AR 15-6, para. 10 

Jb AR 600-200, App 5 ,  para 1 4 c ( 6 1 .  
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has no effectire role or means of effectively contesting the action. 
He IS presented with the reduction as an accomplished fact with- 
out the most basic due process protection-the right to be heard 
(in some form) on  his own behalf. 

The most serious due process deficiency of the reduction board 
is not a procedural one, but a substantire one. The regulation fails 
to prescribe any substantive guidelines f a r  the board to follow in 
determining whether or not the soldier should be reduced in grade. 
As a result, each board member is a t  liberty to base his decision, 
and his rote, on personal criteria or private whim. The same criti- 
cism applies to the convening authority who is left without stand- 
ards that are susceptible to consistent and even application. This 
IS mpor tan t .  Since it is the convening authority who initially de- 
cides t o  send the case ta a board and who approves or disapproves 
the recommendation of the reduction board. A procedural weak- 
ness in the reduction board action is that the regulation fails to 
proiide for. or even recommend. that the board's action be sub- 
ject to s. legal review. 

By definition, a reduction in grade affects the soldier's stand- 
ing relative to his peers. senior8 and subordinates. His pay is 
detrimentally affected in that  he is paid at a lower r a t e :  his en- 
titlement to government furnished quarters map be adversely af- 
fected: and the reduction becomes a matter of permanent record 
whlch in turn may adversely affect his chances for promotion in 
the future. Additionally. his duty position may be in jeopardy 
and the conviction may become evidence in a subsequent aepara- 
ration action for unfitness where he would be subjected to the risk 
of being avvarded an undesirable discharge."' 

D .  REDl 'CTIOS  FOR 1SEFFICIE.VCY 
"An individual who has served in an assigned position in the 

same unit, under the same commander. for ninety days or more 
may be reduced one grade for inefficiency . . . l ' ' l "  if the com- 
mander concerned has reduction authority. '? '  The regulatory 
scheme for reductions for inefficiency IS Similar to that prescribed 
for reduction for misconduct except t h a t :  ( I )  only a one grade 
reduction for inefficiency is permittea where a one or more grade 
reduction may be imposed as a result of a civil conviction, ( 2 )  the 
soldier must be advised in writing of the proposed action. (3)  

137 hrmi Reg. s o  635-loo.  pard l3-ixI11, and para 1;-31" Change 
39, 23 60". 1972) [hereinafter cited 8 s  AR 635-2001 

' a h  I d .  at  para. 1-26b(2) ( a )  
"" I d .  a t  para. i-26a(l1-(3) 

~ 
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the aoldier may submit matters 111 rebuttal. and ( 4 ,  the ~ o l d i e r  
i d  informed of his r ight to appeal ' / '  Inefficiency LS defined a. 
"demonstration by an individual of distinctive character 
which reflect his inability to perform the d u t m  and respon 
ties of his grade and MOS," "' and "may slso include an. 
or course of conduct affirmatively eiidencing that the enlisted 
member concerned lacks those abilities and qualities requned 
and expected af a person of that grade and experience." 1 4 ~  Ad-  
ditionally. "commanders may consider any act or acts of mxcon-  
duct including conviction by a civil court  as bearing on efficient? 
as wel l  as longstanding indebtedness which the individual is not 

ity of procedures in reductions for  I"- 

nrictian. similar due process shortcom- 
ings are evident: lack of readily ascertainable standards:  lack 
of the right of confrontation for soldiers in the rrade of E-4 and 
below; lack of any mandatory legal review,  and the inherently 
discriminatory separation of lower ranking eniisted men as a d a s i  
from higher ranking soldiers who are afforded the minimal pro- 
tection of a board hearing. 

I t  should be noted that the practical adterse effect of a reduc- 
tion for inefficiency may be even more severe than that resulting 
from a civilian criminal conviction. Whereas the civil conviction 
may be minor and be recognized as such. the reduction for  inef- 
ficiency LS readily recognized t o  be duty connected. and therefore 
may stand as a more   eve re adLerse action ~n the eye.; of the soi- 
dier's subsequent commanders. 

E .  BAR TO REESLIST M E 5 1  
The po:irp of the Department of the Arm, IS that o n h  personnel of 
high moral charaerer. profesrional campotenre. and demon.trated 
adaptability t o  the requ~remenfr of the professional wldier's moral 
rode of  exemplar) oerfarmsnee and c o n d u c t  shall be extended the 
pri\ilcge of rern!irrtng ID rhe R e p l a r  4rm? Pcrionr i h o  Can 
not or who do not rneaauie up ta and maintain eueh standard* 
and whose ~eparat ion  under appropriate procedures 15 no? war- 
ranted. will be barred from further r e r w c e  "'+* 

In a recent change to the regUhti0" I t  1s stated that "the fact 
an individual mav hare  served honorabir for a number of wars.  

...... ... 
[ h e r e i n a f t e r  citer  
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though considered in the evaluation of his service. does not ora- 
hibir the initiation of bar to reenlistment procedures if such ac- 
tion is otherwise appropriate." The general substantive criteria 
to be applied by the commander in identifying untrainabie and 
unsuitable personnel are found in seventeen frequently en- 
countered situations or combinations of situations listed in the 
regulation."' An examination of a soldier's conduct or duty per- 
formance where the existence or nonexistence of certain facts is 
critical to the soldier concerned. It i s  precisely in this type of 
situation that the due process hearing right can be of inestimable 
value, not only to the soldier, but also to the Army. 

The  regulatory procedure LO effect a bar [o reenlistment is sim- 
ple and straightforward."" The soldier's unit commander prepares 
a statement Summarizing the basis far  his intention to initiate 
bar proceedings. The statement is then given to the soldier who 
has thirty days to prepare his written response and to collect doc- 
uments or materials he believes may be pertinent t o  his case. An 
extension of the thirty day period may be granted in the discre- 
tion of the unit commander. After the soldier has returned the 
notification and his written matters in rebuttal, the file is for- 
~ 

145 Id a t  para 1.2% 
1 4 8  I d .  a t  pars 1.300. "There indiriduais uho are found to be so lacking 

in abilities and apti tudes as t o  require frequent or continued special m t r u c -  
tmn or ~ u p e r n s i o n .  , , ." I d .  

1 4 7  I d .  "These perrons may exhiblt their uniuifabilit) through interests 
and/or habits which are detrimental to the maintenance of good order and 
dmiplme.  They may have records of habitual minor m i m n d v e t  requiring 
correcthe or disciplinary netmn.'' id. 

1 4 "  I d .  st para 1-30cil).(17). The situations are: 
11) Late t o  farmstionr.  details. or arsiened dutxa  
( 2 )  h\<OL for 1 fa 1Chour periods. 
(81 LOSJDS of clothing OT equipment. 
(4) Substandard ~ e r i o n a l  appearance 
( 5 1  Suhatandard personal hygiene 
( 6 )  Persistant Indebtednear. reiuetance to repa) or late payments 
17) Recurrent Article 15 puniihmentr 
( 8 )  Frequent traffic viaiafions. 
(9) "Rides" sick eaii without medical iurtifieatmn 

(10) Late rPt"mi"E from pass 01 leave. 
(11) Misses bed check 
1121 Cannot fo l lor  orders:  shirks.  taker too much time: i s  recalm. 

trant.  
1131 Cannor train far s i a b :  apathetic: dimnferested. 
(14) Cannot a d w t  t o  military life: uncooperative. involved ~n fre- 

w e n t  difficulties with fe l lor  soldiers 
(16) Failure ta manape personal. marital ,  andiar  famlly atfalrs 
(161 Invalvement in discreditable incidents nn the ewl ian  eommunirg. 
(17) Involved an ineldenti of m o d  turpitude evidencine B cha rac t e r  

deficiency Id. 
I(* I d .  a t  para 1-31b. C .  and d .  
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warded to the next higher commander in the chain of command 
who indorses the file by adding his recommendation, and n h o  then 
forwards the file to the officer exercising general court-martial 
jurisdiction over the soldier It is this officer who approves or dis- 

years' service. For personnel with over ten years' service the de- 
cision i s  made by the major commander or Headquarters, Depart- 
ment of the Army 'i') 

It IS apparent that credibility, veracity. and personality are in- 
extricably intertwined here. Again, the value of a personal appear- 
ance before the commander recommending the bar would be of 
inestimable value to all the parties: the soldier, the commander 
and the Army. For the individual, the opportunity to plead his 
case an a face-to-face basis could be f a r  more effective than a re- 
sponse an paper. particularly when the commander does not have 
personal knowledge of rhe underlymg facts of the bar to reen- 
listment. Inaccurate, biased or even untruthful information pro- 
vided by others could be more readily countered, attacked or ex- 
plained in a personal appearance. A personal appearance would 
also benefit the commander; he would have an opportunitv to 
judge the strength or weakness of his own recommendation to 
bar the soldier. 

If a hearing is not to be afforded the soldier a t  the lowest l e i e l  
af command, the seriousness of the contemplated action wggests 
that the hearing be held by the next hisher commander This 
higher commander will have an added measure of experience to 
apply to the situation. The action by the general court-martial 
convening authority in directing the bar is too far removed from 
the factual basis of the ease to adequately protect the interest of 
either party Additionally, by not having the benefit of even the 
moat rudimentary type of hearing report. the approving author- 
ity is relegated to looking for only the most blatant abuse of dis- 
cretion by those who hare already acted. Provision for  same type 
of hearing 1s particularly important when it 1s considered that 
the soldier has no  right to the assistance of military counsel a t  
any time durinp the bar procedure.'" 

The weaknesses of a written rebuttal are apparent when one 
considers that the ability to effectively communicate by writing is 
a direct result of education. training, or  soeio-cultural background 
When a written response is the only means provided by a regu- 

L' S. DEP'T OF THE . A R ~ I Y ,  PAIWHLET S o  ?:-I?. LLCIL ASSISTA\CE 

approres thc bar co reenlmmenr ior personnel w r h  less than ten 

~ 

'7'1 I d  at para 1 - 3 1 c i l ) .  ( 2 1 .  and 131 

HAsDBooK para. 1-1 1 1 9 i K  
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latory scheme for the protection of individual interests, and when, 
on the basis of the regulation involved a hearing is denied, such 
a procedure is fundamentally unfair as i t  inherently discriminates 
against those who, by reason of various deprivations. a r e  un- 
skilled in written self expression and are therefore incapable of 
adequately protecting their awn interests. Such a regulatory 
scheme, even in the military, is violative of the concept of due 

F .  MILITARY OCCCPATIONAL SPECIALTY ( M O S )  
RECLASSIFICATION 

Due to the diverse peraonnel skills a twentieth century Army 
requires to function effectively in increasingly complex warfare, 
the proper classification of personnel assumea great importance. 
While the full range of personnel classification procedures is be- 
yond the scope of this article, that portion of the classification 
system wherein a soldier's job, qualification designation, and MOS 
may be involuntarily changed with concomitant 1088 of special 
kinds of pay is a proper subject of analysis. 

The regulatory scheme providing for  MOS reclassifications 
enumerates seven basic situations where mandatory reclassifica- 
tion is required.>sa The soldier is entitled to a hearing before a 
reclassification board ( I )  if the proposed mandatory reclassifica- 
tion would subject him to a loss of proficiency pay. (2) if he is 
serving on an enlistment for which he has  received an Enlistment 
Bonus or a Variable Reenlistmenr Bonus, or ( 3 )  if his physical 
profile classification i s  changed to one below that established for 
the \iOS in which he is sernng.'j' Soldiers facing a nonmanda- 
tory reclassification may request a reclassification board hesr- 

although the permissive language of the regulation does 
not require that  such a hearing be held. 
-~ 

'j2 SI* \%'ason r. Troubndge, 382 F.ld 807 l!d O r .  1967) Bnd Hago- 

l J a  AR 600.200, para. 2-300(1)-(71. They are: 
pian V. Knawitan, 470 F 2d 201 ( 2 d  Cir. 1972). 

(1) Erroneous sward entry; 
( 2 )  Medical (physical) Inability: 
( 3 )  Disciplinary action: 
( 4 1  LOSl  of qYsiificatians, 
( 5 )  Lack a i  security clearance. (See text aeeompsnying notea 119. 

(61 Amointment to a made not commensurate with. 01 authorized 
123, BUVO) ; 

f o i ;  pre~ious ly  held-MOS; 
(7) BY direction of  Headquarters, Department of the Army 

164 I d .  at w r a  2-2% and d. 
166 I d .  a t  para. 2-2Sc. 
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A reclassification board hearing IS presided over by a iommis- 
sioned officer and 1s composed of a t  least t a o  other members who 
ma? be commissioned officers, %'arrant officers. or e n l ~ t e d  men 
of the highest three grades.'l" There is no  requirement that the 
board members be technically proficient in the hlOS of the sol- 
dier appearing befare the board, although the board may hare  
such a member.'5- 

Open sessions of the board are to be formal but are not to "CPB. 
ate the impression of a courts-martial or a reduction board " lii 
The senior officer present acts as board president and muat ex. 
Plain to the soldiers appearing before it the purpose of the hear- 
ing and the manner in which it 1~111 be conducted."' Specific pro- 
vision is made in the regulation for furnlshlng individual recorda, 
documents and correspondence to the board members. although 
no such provision i s  made far  providing these materials to the 
soldier. He must assert his right to them under a different. but 
related regulation."" The soldier may be represented by an offi. 
cer. warrant officer, or noncommissioned officer but he  has nu 
right to qualified legal counsel.'*? He may testifr ~n his oan be- 
half and hare. as a matter of substantive right, matters of doubt 
which cannot be decided or supported factually resolved in hic 
favor .. 
where It appears clearly that a challenged . . . member of a board 
of officers cannot impartially participate . . . In additlo", a 
related regulation provides that he may call witnesses in his own 
behalf.'4J 

The officer r h o  appointed the reclassification board has the 
authority to approve the recommendations of the board. disap- 
prove them and order another hearing b s  the same or  another 
board, or to disapprove the recommendaiions of the board and 
decide for himself the action to be taken."" There is no pro\iSlon 
that the appmriting authority is bound by a recommendation f a -  
vorable to the soldier, nor are any particular criteria prescribed 
for the evaluation of evidence by either the reclassification board 
or the appointing authority. 

He aibo has "the p n c i l e g e  of challenge for c a u ~ e  . 

~ 

I d  af w r a .  2-39 
I d  at para 2-39r 
id st para 2-11). 

added.) 
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The due process deficiencies of the MOS reclassification pro- 
cedure are readily apparent: (1) The board need not have as  a 
member one who is technically qualified to judge the soldier's qual- 
ifications or fitness to hold the MOS which is in jeopardy; (2) 
The qualitative criteria prescribed for weighing the evidence be- 
fore the board is unduly vague; (3) The standard for the soldier 
to challenge a member of the board for cause is erroneous since 
i t  is considered to be a privilege rather  than a right founded in 
fairness, and that  a clear indication of impartiality in a board 
member is required far challenge rather  than only an indication 
of the same; and (4)  The appointing authority is not bound by 
the findings of his own board. 

G .  ISVOLUNTARY S E P A R A T I O S S  FOR C S S C I T A B I L I T Y  
AA'D L'XFITNESS 

Inevitabiv. in B ioeietv as iarne and eomnlex a8 the Militarv 
Estabhshment, there ark and wili  be individvsls who, fo i  B variety 
of just and appropriate resran~, must be involuntarily removed from 
the service I" the interest a i  national seeuritv. the oreservation af 
good order and direiplme, and far the mumi and 'efficient opera- 
Timi of the military seivice.l67 

That is not to say, however, that  the procedures used for such 
removal may be beyond the basic protection8 afforded by the 
United States Conatitution. 

Based an a Department of Defense DirectiveIBL the Depart- 
ment of the Army has provided by regulation far the involuntary 
separation of soldiers for unfitness and unsuitability.'6o Unfitness 
ia generally characterized to include frequent incidents af mis- 
conduct li0 while unsuitability generally includes inaptitude or in- 

161 Statement of Dlr. Nie l  Kabatchnick, Xeartngs on Conatilutronai 
R i g h t s  o i  lihtary Rtghts o l  Mditory Pemonncl Betors the Subcomm. on 
Conatihitianoi R i g h t s  oi the Ssnata Comm. on the Judieimy, 87th Conp. 2d 
Serr. 552 (1862). 

__ 

166 Dept. of Defense Directive No. 1332.14 (20 Dec. 19653. 
169 AR 635.200. Chapter IS. 
1.0 I d .  at  para. 13-50. Unfitness generally mcluder: 

11) Frequent lneident. of a dimeditable nature with civil or mili- 
tar" authorities: 

( 2 )  sexva1 perverilan: 
13)  Drug abuae: 
14)  An established pattern of shirkmg; 
(6) I n  estsbhrhed pattern ahawing dishonorable failure t o  pay j u t  

A & + - .  "-""", 
( 6 3  An established pattern showine dirhonorable failure to support 

dependents: and 
( 7 )  In.aerviee homosexual ads. Id. 
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ability to meet minimum military standards."' 
The regulation provides that when the soldier has not or mill 

not respond to rehabilitation sttempts and is not qualified for a 
medical discharge, his commander may initiate Separation action 
At this time the soldier is advised of the proposed action, his 
right to a hearing where he will be represented by military coun- 
sel, and his right to submit rebuttal statements. He may waive 
these rights, but only after couneelling by a military attorney."? 

The case is forwarded to the appropriate discharge authorit?. 
through the cham of command, and if  a board i ~ a a  requested, the 
discharge authority wil l  appoint B board of three officers to hear 
the case It is a t  this stage that the first procedural deficiency 
occurs. It is only after the hearing haa been directed that action 
is first taken to prevent the transfer or separation of essential 
military vitnesses. Properly. the inquiry into the statui: of wit- 
nesses should occur a t  the time the unit commander 1s ad7ised 
by the soldier that a hearing before a board of officers 18 de- 
manded. If it is not done at that point. essential witnesses ma? 
well prove to be unavailable at the time of the hearing with the 
result that the soldier may be deprived of what could be essential 
testimony. 

A minimum of fifteen days ivritten notice must be provided to 
the respondent soldier. although for overriding reasons the fif-  
teen day period need not be given."' So example or definition of 
overriding r e a r m s  18 given in the regulation and, if such reasons 
should exist, no provision is made for an irreducible number of 
days to which the soldier may be entitled as a matter of right. 

At the hearing the board president is required to give certain 
advice to the respondent including the advice that he 18 entltled 
to be represented by counsel if  he should initially appear without 
c o u n d ' i i  The respondent may challenge board members Only for 
cause and may request the appearance before the board of any 
~- 

1.1 id a t  ~ a r e  13-5b. Cniuitabil . t i  mnera.!i  1nc:udes 
fll Inhptitude.  
(2; Character and behavior d i r o i d e r r ,  
(3; Apathy: 
(1; Alcohalirm. and 
( 5 )  Honiaierual tendencies Id 
Id at  para. 13-19. 

' 7 3  I d  at ~ a r a  13- l id .  

176 The respandent IS entitled t o  be repreierted by B mllllarp attarnel 
only If ihe mgarstmn act ion i s  ior unfitness AR 635-200. para.  13-19" I: 
the reparation I I  fo r  unruirabil i ly counsel need only bo a commissioned of-  
A c e r  in the grade of First Lieutenant or hieher Id I t  para 13-18b 

I.* AR 15-6. pars 5 .  I R  63:-200, para 13-22bi21 
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witnesses he believes to be pertinent to  his case."' The regulation 
provides the respondent must :  

, . specify in his request the type of informstion the witneni can 
provide The board will secure the attendance af B witnew if II 
conaideri that he is reamnably available and that h n  testimony 
can add materially t o  the case. The attendance of military w i t n e ~ ~ e s  
under the control of the convening authority will be ordered if 
reasonably avaihble. The attendance of other military witnesses 
will be requested through command ehanneln. Hawever, witnesses 
no t  an active duty must appear voluntarily and at  no expense t o  
the eavernment.17s 

The respondent may cross-examine witnesses who do appear."* 
A verbatim record of the proceedings is not required t o  be kept 
except for the findings and recommendations of the board which 
may be concIusory and Summary in nature.18o 

Substantively, no evidentiary rules a r e  prescribed except for 
the V ~ P O ~ O U S  standard that ". , , there will be admitted in evi- 
dence without regard to technical rules of admissibility any oral 
or written matter (including hearsay) which in the minds of rea- 
sonabie men is reievant and material."'P1 That criteria is not 
made any more definite by the standard of proof to be used by 
the board in evaluating the evidence before It: "Each finding 
must be supported by substantial evidence, which is defined 8s 
such evidence as a reasonable man can accept as  adequate to 8up- 
port  a conclusion." Is2 And, "The president of the board will in- 
sure that  sufficient testimony is presented to enable the board to 
fairly evaluate the usefulness of the individual." IP3 

The board may recommend separation because ai unfitness or 
unsuitability with an indication of the type of discharge to  be 
awarded, or retention u,ith an indication of the type af duty which 
i t  is believed the soldier can perform s a t i ~ f a c t a r i l y . ~ ~ '  The con- 
vening authority must refer any case involving an undesirable 
discharge to a Judge Advocate General Corps officer for legal re- 
view prior to taking his action.lR6 The convening authority may 
approve the recommendations of the board for  separation and 
the type of discharge, suspend execution of the discharge, or 
~ 

AR 635.200, para 13-22bl3) 
..j , . 
i 1 ,a. 

Id at  para. 13-2Zb16). 

example of accentable hndines. 
1 5 0  I d .  at para. 13.221, See AR 631.200, Appendix C ,  p.  C-15, for an 

AR 1E.6, para. 10. 

AR 635-200, para. 13-2% 
1 8 2  I d .  st para. 20. 

184 I d .  at  para. 13-23. 
'8; I d .  at  para 13-26 
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change the basis for separation and the character of the diaeharge 
t o  a more fararable one.lLB He may not direct a separation if the 
board recommended retention, or direct a discharge of ii lesser 
character than that recommended by the board.''. The board's 
findings and recommendations are not final, however, since the 
convening authority may forward a board recommendation for 
retention to Headquarters, Department of the Army for separa- 
tion authority.'" 

A soldier dircharged for  unfitness uill receive an undesirable 
discharge unless some grounds exist for granting an honorable or 
general discharge."" 4 soldier separated far  unsuitabilitr will re- 
ceive an  honorable or general discharge as merited by his rec- 
ord.Leo !n either case the soldier will generally be barred from re-  
enlistment.'"' 

An examination of the applicable procedures reveals general 
areas where the supposed "protection" lacks credibrlity or 
iect to abuse. First. the delay in identifying and retaining 
able witnesses can and often does thwart the soldier's efforts to 
cross-examine adverse \<-itneSseS or present favorable w i t n e w s  
The exception to the fifteen day notice provision could be abused 
due to the lack of guidance in determinilis what IF an overriding 
reason The regulation apeaks of best evidence, not admitting ru-  
mors. and using only evidence which i s  relevant and material. 
However, the regulation does not establish any positively warded 
substantlie rules of evidence 

I t  i s  true that the individual has the right to a hearing and 
generally t o  personal appearance, and can call available witnesses 
and be represented by counaei (not always a lan'yerl. This mini- 
mum of due PIOCBSB, however, does not balance out the "harm 
caused by the Government" in the elimination action. 

There 1s B significant distinguishing factor m the separation 
for unsuitability and for unfitness generally lacking I" the ad- 
ministratiie procedures discussed p r e v i o u ~ l y  : in the separation 
action the character of the discharge, in addition to revealing the 
reason for the separation, stipmatiiec the recipient for  life. and 
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particularly so if an undesirable discharge was issued. The un- 
desirable discharge and its adverse effects an the recipient's life 
are universally recognized. The Army acknowledges this fact  
when i t  requires the soldier facing involuntary separation action 
to sign a statement acknowledging his 'ealization of that very 

Judicial recognition has come abuut in strong language: 

There can be no doubr that !m undeuriblel discharp , . 1s 

punitive i n  nature. since it stigmaiizen the serviceman's reputation. 
impedes hir ability t o  gain employment and is ~n life, if not in law, 
prima facie evidence againit B serviceman's character, patnorlam 
01 loyalty 1114 

In  the civilian business community, employers generally won't 
grant  an employment interview to a man with an undesirable dis- 
charge,"" and the public generally views the undesirable char- 
acterization of a discharge as  applying to the whale man. a fail- 
ing to look behind the label."'" Even the general discharge has 
been recognized as  imposing a stigma on the recipient since 
" [a lny  discharge characterized as  less than honorable will result 
in serious injury." I"' Recent congressional hearings reinforce 
these v i e w  with respect to both undesirable and general dis- 
charges.lv' 

A balancing of interests in the involuntary separation situation 
reveals a duality and mwping of governmental and Army inter- 
ests. While the Army's main interest is the expeditious separa- 
tion of personnel incapable or unwilling to meet minimum stand- 
ards, i t  should also be interested in using procedures that are 
conducive to  creating the belief and feeling among soldiers that  
they will be treated fairly and be ei\-en reasonable protection 
when an adverse action which may affect the rest of their life 
is initiated. In the same vein, the Army should be interested in 

AR 631.200. Fig 13-1. "1 understand that 1 mag expect to  en~ounrer 
subatantla1 p r e p d m  in cwilian life in the event B general discharge under 
honorable conditions 18 issued ta me. I further understand that, as the TI- 
ault  of the ~ S J Y B ~ C D  of an undemable diieharpe under condition% other 
than honorable. 1 may be ineligible for many 01 a l l  benefits as a veteran 
under both Federal and Sfate laws and that I mas expect to encounter 
wbrtantial prejudice in civilian life." I d .  

I'M Stapp Y. Rssor, 314 F SUPP 475, 
1"s Jones, The G ~ o i r l j  o i  Adminhsirui 

~ i i i ~ e l  EauIuaha,i 59 M I L  L REV. 1, 14 ( 1  

~ 

1970).  
A L ~ ~ . I  ~ m -  
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retaining competent soldiers who, for one reason or  another. may 
be the undeserving object of a commander's wrath. On the GOY- 
ernment's side. It should be interested in providing procedures 
which will tend to minimize future societal expenditures, like wel- 
fare ,  f a r  those ex-soldiers who cannot obtain gainful employment 
because af the way they \%-ere separated from the service and the 
character of the discharge they w r e  issued. There is a certain 
overlap of governmental, Army, and individual interests in the 
involuntary separation situation. The issue 1s not which of these 
sometimes conflicting interests 1s overriding or paramount. but 
where the balance is to be struck. Striking the proper balance 
would seem to be effectuated by insuring due process guardntees 
to a ful l  and fair  hearing. 

H. Ql 'ALITATIVE M A X A G E M E S T  
Qualltatwa management IS a ryrtem Intended ta enhance the q u d n y  
of the career enlisted farce. It provides for the selective retention 
of personnel mprawd career pmgieiiion. 2nd denial ai xenhxr- 
am IO rhe m n p ~ o p i i i i e  m d  nonpraductire The baric p r e m i e  
of the program is that an individual must establish his el 
remain in the Army as B careerlit by develapmg his PO 
by demonstrating his efficiency The ultimate result inte 
upgrade bath the qualitative content and the publie image of the 
career enlisted foree.IQ0 

While three separate procedures are used to attain the stated 
goal of the Qualitative Management Program, only the procedure 
involving the qualitative screening af enlisted personnel records 
%,ill be discussed in this article. 

The qualitative screening procedure involves three distinct 
steps.2oD Firs t .  low quality or low potential personnel are identi- 
fied by a computer printout showing their relative standing with- 
in their grade Army-wide, based on proficiency scores and peri- 
odic evaluation scores. The second step is consideration of the 301- 

dier's record by a screening board at  either his installation or a t  
Headquarters, Deparrmcnr of the Army 201 IO determine if a par- 
tern of low, performance exists. Third. the soldier who i s  found to 
be b e h  par is denied reenlistment. thus his .kmy career is in- 
voluntarily terminated. The author is particularly concerned with 
the screening board, since the board does not hold a hearing a t  
which the soldier can be present. 

eening board is composed of at least five members, 1"- 

600-200, para 4-1. 
at  Chap. 4 ,  See.  I l l .  
a t  paras 4-13.  1-11 
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cluding officers and noncommissioned officers senior in grade to 
the soldier being screened."'z The board president in all cases 
must be a general officer for boards convened a t  the Department 
of the Army level and a t  least a Lieutenant Colonel for boards 
convened a t  the installation I e ~ e l . ~ ~ ~  Minority group representa- 
tion IS 

The computer data in each case 1s examined by the review 
boards in light of, as a minimum, the soidier's scope and variety 
of assignments; degree or level af responsibility; efficiency; moral 
standards; integrity and character: disciplinary record; length of 
service and maturity ; awards, decorations, commendations, and 
commanders' recommendations ; military and civilian education; 
and general physical This evaluation i s  to be made 
in iipht of the review board's ". . primary function of confirming 
the tentative determination of grounds for denial or reenlist- 
ment made by Headquarters, Department of the Army, on the 
basis of (computer) printouts , . . This presumption, based 
an the tentative determination that  the soldier should he denied 
the opporcunit!- to reenlist coupled with the lack of any pro- 
vision allowing the soldier to  be heard by the board eon- 
situtes a denial of due process. While the regulation instruct8 the 
board that  "[alnly in those cases where manifest error clearly 
exists, or where cruel and undue hardship would result. should a 
board recommend the reenlistment of an individual who has been 
identified as sub-standard," how is the board to be m a r e  of 
such factors if the soldier is not permitted t o  have a hearing and 
attempt to show either that  he is not sub-standard, or that the 
conditions referred to do not exist? The board is also cautioned 
to  ". . . strive to protect individuals against mistakes or errors 
which may occur in the evaluation data reporting P~OCISS. and 
against improper conclusion% which might be drawn from 180- 
lated or nonrepresentarive data."20s But again, how can that in- 
struction be efficiently and fairly carried out absent hearing from 
the person in the best position to know if such errors have oc- 
curred? 

If, based on the review board's recommendation, the soldier is 
denied the opportunity to reenlist he is denied his chosen pro- 
~ 

X? I d  at  para. 4.13.  
$03 I d .  at para. 4-14,  
904 I d .  at  para. 4 - 1 4 a .  
205 I d .  st para. 4 - l 2 e .  
008 I d  at  pars 4 - 1 %  
201 I d  

I d .  at para. 4-12b 
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fesamn. and. a t  a minimum. whatever redrement benefits he may 
h a i e  accrued. Depending on the soldier's grade and the length of 
hi, w r i ~ c c  a t  the r i m e  oi rhc r e e n l m w n r  d c n d  a re t~renle l l r  
benefit loss may amount to thousands of dollars. It would appear 
that the ioss of such a sizeable expectancy 1s a t  least 8 s  important 
a protectable interest as \vas found In Sindarmonn,  Wasson and 
H ~ g a p i o , i .  

VI. WHY IS THE SOLDIER SO D I F F E R E N T n  
The crumbling cornerstone of the judicial attitude toward J U -  

diciai review of milltar? administrative actrons, and consequently 
the crux of the issue discussed herein, is the uncritical reasmine  
found in Orio,i7 z'. lVtlloz,ghby-o' to the effect t h a t :  ( 1 )  Judge- 
are not given the task of running the Army:  ( 2 )  That the mili- 
tary constitutes a specialized community governed by a Separate 
discipline; and ( 3 )  That orderly government requires the Judic l -  
ary to be scrupulous not to interfere with legitimate Army mat- 
ters 

Even that dictum was undercut by the Court vhen  It decided 
O r l o f f  on the merits.?'" S o  one reasonably advocates that judges 
should run the Army, but judges should recognize and decide 
cases inrolr ing those few protectabie and necessary interests the 
soldier has:  his pay, his employment. and his retirement. to men. 
tion the major ones. Judges are, howerer. particularly well 
adapted by reason of education, training and experience in the 
w'ays of men to critically examine mllitary personnel law matters 
in light of constitutional requirements Judges spend their careers 
determining facts and applying the l a a  thereto. S o  more than 
that  is suggested here 

Deciding whether or not certain administrative actions taken 
porr u irh Consrirurional guaraiireri does nor n -  
Army any more than the courts run Congress 

when a statute or an Executive Order i? held 
The orderly government argument I S  signifi- 

cantly weakened when one considers that the Supreme Court has 
entered other areas where the argument  has a t  least equal 
weight.?" The specialized community argument loses ita force 
uhen one considers t h a t '  

31111rarg service IS not an isolated and o e c ~ ~ m a l  D C C Y ~ ~ C ~  ~n 
i f e  The "cold war'' has k e p t  the .Armed Forces at  record 

e 88 S,ipra 
$3 llY53, 

l M c r  \ c 
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peace time levels. Millions of civilisns work elarely i l t h .  and fa r .  
the mrhtary eitablrrhmenr. The points of contaer betuein rhe CIVII- 
18" community and the Armed Forces are today 50 numrraua and so 
intimate that if  cam rruly be said that military life 13 8" mmedmte 
and inteeral part of American l i f e  
Parr of our heritage of freedom is the camplex of the basic rights 
embraced within conntrtutional due process. Thane same nghcs are 
mreparabl) interwoven into due process of mditar) law. I f  1%. 

therefore, the reapmslbility of the legal professional, b o t h  I" and  
o u t  of the mil i tmy ~ e m i c e ,  ro vphald the meaning and ~mportance 
of due proee~s in the hdminirlrstion of military lax and t o  help 
make military la*, an integral part of American jurisprudence / I ?  

The separate community argument is fur ther  weakened when i t  
is cansidered that the ultimate control of the militars lies in the 
hands of the President and the Congress through the appropria- 
tions process. 

Arguments pertaining to efficiency to the extent suggested in 
Shustaek 8 .  Hei rm are  equally lacking in force."' Absolute mil- 
i tary efficiency is not an ultimate virtue in  a democratic society. 
No one would suggest, for example, that an officer have the un- 
bridled authority to summarily execute a soldier who disobeys an 
order on the battlefield even though such authorization would ab- 
viously be an efficient method of enforcing compliance with or- 
ders. The view that to afford a soldier a right to be fairly and 
fully heard w,hen his important personal interests are at stake 
would somehow destroy discipline or undermine the authority of 
the commander is equally lacking a rational basis. Knawledpe by 
the soldier that he is protected from arbitrariness, personal ani- 
mosity, capriciousness and improper discrimination should con- 
tribute to, rather than detract from. soldierly discipline and ,no- 
d e .  This recognition would seem to be a fundamental prerequi- 
site to goad leadership. 

TWO other views, known as the "dire disaster" and "floodgates" 
arguments must also be addressed. The "dire disaster" argument 
as generalized by Mr. Justice Clark in his dissent in GTeeiie nu has, 
as i8 the case with most such arguments, failed to  materialize. 
The "floodgates" argument is always urged when change is on 
the horizon: the courts would be flooded n i t h  suits filed by serr- 

3 1 2  Statement of Ha". Robert E. Quinn. Chief Jud e United States 
Coun of \l#ilmry hppeais .  lomt Herringr n n  S 711 fm$ ofher briiri 8.- 
lore the Subcmm. o n  Comnatitutionoi KighLa of the S m o t e  C o m m  OJ? the 
Judinclry and the Sperm1 Suboomm. 0 1  the Senate C a m  on Armed Scr- 
uica8. 89th Cone.. 2d SPPE. ,  pt. 2, at  737 (1866) [hereinafter cited ab Jornt 
Hearings on S. 1451. 

3 234 F 2d 134. 135 (2d Cir 19561 
1 See Hapopian V. Knowitan, 410 F 2d 201, 212 12d C l r  1972)  

~ 

2'3 360 US. at  524 
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icemen if they were to recognize. more than they hare. the c o i l -  
-titutlonallr based rights of ioldiers ' '  If anythme. fairer mli- 
t a ry  administrative procedures should lessen the direontent 
ah ich  lead- to most litigation 

VI1 A SL'MXARIZED BASIS FOR T H E  SOLDIER'S DL'E 
PROCESS RIGHT TO AN ADEQUATE H E A R I S C  

The Supreme Court has firmly rejected the once Well-estAb- 
lished rule of Baileii 1.. R i e k o t d s o n  that  public employment is B 
privilege as distinguished from a right,  and that procedural d u e  
process guarantees are therefore inagpiicable.?" A roidier's stat-  
utory right to his pay has been ludic id ly recognized - . and should 
stand at  lead  as high on the judicial \ -due  scale 8s uelfare bene- 
fits did in Goldberg  c Kel ld .  His military fringe benefits auch as 
medical care and retirement are as much an entitiement within 
the property clause of the fifth amendment as are othe- recop- 
nizabie benefits. The pursuit of an anticipated military cdreer a i  
an  officer by a military academy cadet has been recognized as be- 
ing within the fa i r  hearing requirement of the due process clause 
although the cadets have only the objective expectancs of d mili- 
t a ry  career.>' '  By contrast. the soldier on active duty has realized 
rhar c ,mer .  l r  v c d d  indeed be a i  anomaiy for the oblecrlre ex- 
pectation to receive more substantial protection from the law than 
the actual realization thereof. 

Finally. the soldier may base his r ight to a hearing on what 
Inlght bc remxd the "coninion Ian .  cui Ieeiiiisrmmr. ' In Simier- 
marin the Court found that as there may be a "common law of a 
particuiar industry that may supplement a collective bargainin? 
agreement" --" so too a university map hare  an unwritten "com- 
mon law" conferring the equivalent of tenure,!? a protectable in- 
terest reouirine a hearinv D N O ~  to involuntar>- termlnatlon or de- . .  .. 
~ 

-1,: E # . ,  Cartright \, Resor, 4 4 7  F.2d 215 12d C i i  19711 
) 8 i  162 F.2d 16. n f d .  311 U S  918 11951) (bi an equall) diiided 

c o u r t ) ,  ". , 
between 'right' and 'pnwleger' t ha t  once see 
of procedural due pmeesa riehts." Board of 
571 (1972) Sea nL.0 Graham Y Richardson, 
Alrtgne, T h e  Demise o i  the Right-Pnwlege D 

the Court has ful ly and finally reiectrd t h e  uaoden dlrr:ni 0 

Bell Y U n i t e d  States, 366 D S 393 11961) 
Wvasson >, Troubridge, 382 F;2d 8 0 1  (2d Cir 19671 Hapaplan v 

2 2 0  108 r . S  a t  602 L c ~ t i n g  Steelworkers , Warrior 8; Gulf  C a ,  363 

' 2 1  I d  
U S  6'74 1196OJ.1. 

42 



A D l l I N I S T R l T l V E  DUE PROCESS 

mal. Just  as the college in Szndermatiri afforded the protectable in- 
terest of continued employment as long as the college and teacher 
were mutually satisfied with each other, so too does the Army, in 
a de foe to  manner, offer continued "service" to the soldier. Sot 
only does the Army offer qualified personnel continued employ- 
ment. it activel:. induces continued ''serv~ce" by a variety of means 
inciudinir reenliitment bonuses. promotions and ulrimarely retire- 
ment to-name bur rhree. Thc hrmy recognizes, ar l e a s  10 a lm1- 
ited degree, the soldier's interest in continued employment, and 
ultimately, retirement, by providing additional safeguards for 
members with eighteen years or more of service ~n both the in- 
Vohntdr).  separation"' and bar to reenlistmenr 
The net effect of this "military common law" should be far  the 
soldier what it was in Sindennanti, a protectable employment in- 
terest for due process purposes requiring an adequate hearing 
where Army action may adversely and involuntarily affect the 
soldier's continued military employment. 

VIII. COSCLUSIONS AND RECOMMESDATIONS 
A growing legal foundation currently exists far ful l  judicial 

recognition of the soldier's due process right t o  an adequate hear- 
ing in the adverse personnel actions. While legislation has been 
introduced in Congress proposing some needed remedial changes 
in the area of inroluntary administrative discharges.??' more 
needs to be accompli8hed immediately, particularly in the areas 
which touch the soldier's daily life and are so vital to his total 
Army career. I t  is indeed incongruous that  the soldier currently 
falls short of the due process protection ais-*vis the hearing 
rights afforded to public school students.?'s public school teach- 
ers,"' welfare recipients,"' convicts,2z6 debtars,?'" juvenile de- 
linquents,>y" parole and probation ~ i o l a t o r s , ~ ~ '  mental  patient^,?^? 
~ 

AR 635.200. para 13-411. 
A R  601-280, para 1-2% 
H R 86, 93d Cang. 1st Sesi.  (1973)  Commonly knoi\n as the "Ben- 

Dixon Y Alabama State Board of Education. 284 F.2d 150 (5th 

Perry Y Smdermann. 408 U.S. 593 (1972). 
Galdberg Y Kelly, 387 E S 251 (1970) 
Halnes V. Kerner 404 U S  519 (1972) 

388 U.S. 128 ( 1 9 6 7 ) ;  United States e r  re/.  Bey v Canneebeut Bmrd of 
Parole, 448 F.2d 1079 ( 2 d  C k j ,  m s a t r d  08 moot, 104 C.S.  878 (1911) 

171 United States v Harton. 440 F.2d 2 5 8  ( D  C. Cir 1971). 
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and government employees:" t o  name but a few. As Senator 
Errin has noted. " [n l a  objective should be more important than 
to protect the rights of servicemen and women who are ever ready 
to protect the Constitution of the United States and the Govern- 
ment established under it."-i' 

To effect minimum due process protections for the soldier. the 
Army should immediately undertake a Comprehensive review of 
the regulatmm discussed herein, and incorporate in a single regu- 
lation a uniform procedure to be followed in all there actions Thie 
procedure should, as a minimum, provide the respondent with:  

(1) Krit ten notice of the contemplated action and a ~ c e s  to 

( 2 )  4 reasonable time to prepare a response with the as- 

!3) Personal appearance before the commander. board or de-  

(41 An ODDortUnitr to confront adverse witnesses and have 

all evidence relied on by the Government; 

sistance of military legal counsel; 

cisionmaker. as appropriate; 
. .. . 

compulsory process in all involuntary separation actions where 
a less than honorable discharge may be awarded; 

( 5 )  A written decipion reflecting the law and endence upon 

( 6 )  The right of appeal to the next higher commander; and 
171 The r i r h t  t o  mandatorv l e d  review of the decision nnor  

which the decision was based: 

. _  
to action on appeal. 
This proposed regulation should also provide for a single ad- 

ministrative hearing board convened a t  the inatallatmn level for 
all adverse personnel actions. The board should include a mem- 
ber with technical expertise in the subject matter of the case be- 
fore the board, and should sit for a stated period of time. Such B 
board m u l d  be consistent with the current Army policy favoring 
the appointment of permanent boards of officers and would pro- 
vide. a t  a minimum, expertise, uniformity and maximum freedom 
from improper command control 

Failure to meet the chailenge of due process in a meaningful 
way by correction of the deficiencies currently found in the regu- 
lstmns discussed can only be an invitation to judicial intervention 
and rulemaking.-'f 
~ 

L. c. Q P s 200 11972) 
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USING COUNSEL TO MAKE MILITARY PRETRIAL 
PROCEDURE MORE EFFECTIVE* 

By Major Dewey C. Gilleg, Jr." 

I. ISTRODUCTION 

In recent years, the Supreme Court of the United States has 
interpreted the constitutional right of an accused to counsel to ex- 
tend to representation by counsel a t  all stages of the criminal 
process-from the preliminary hearing to the final disposition of 
the case.' The Court has specifically addressed instances of crimi- 

* This a m c l e  1s idopred from 1 fheris presented t o  The Judge Adrocire 
Generah School. Charlorrenille. Vnginla whdc rhe ivrhor WT( 1 member of the 
Z l a  Advanced Clari. The opinian~ and C O ~ C I Y I I D ~ E  prewnted herein u e  rhcse of 
the author and do not neceinrily represent the r i w s  of The Judge AdvDcae 
General's Schmi or an) other orernmend qenc 

**  JAGC, U.S. Army, %&g Staff Ju&e Advocate, HQ, Qusrter-  
master Center and For t  Lee, Fort Lee, Virgims. E.A. 1963, Davidson College; 
J.D.  1966, Duke Cniversity. Member of the Bars of North Carolina, U.S 
Supreme Court, and the U.S Court  of Military Appeals. 

I The development of the right to counsel began with Powell Y. Ala- 
bama, 287 U. S. 45, 70 !I9321 !The right to counsel in B cIiminsi proceed- 
ing 11 "fundmenta l"  to dne P ~ C P S S . )  ; and eontmued, Johnson Y .  Zerbst, 
304 U. S. 468 (19381 (The  Sixth Amendment ~ r o v i i i o n  "In all crlmmal 

- 

("in our adversary system of juntiee, any person hilled into state or federal  
court. who IS too poor to hire a lawyer, cannot bE assured a fa i r  tr ial  unless 
~ o u n ~ t l  is provided for  h m . " ) .  The esie.by.ease approach to the right to 
counidi in felony prosecutions, adapted I" Betls Y. Bradg, 816 U. S. 455 
(1942) .  was thus rejected. Therefore, the right to counseI, for serious e s ~ e s ,  
was made obligatory on the states through Fourteenth Amendment due 
pmeeas: Argersinger I Hamlin, 407 U. S. 25 (1911) (Counael must be 
furnished the accused ~n trial. of petty offenses or no eonRnement can be 
impo~ed.1 i Hamiltan Y. Alabama, 368 U. S. 52, 55 !1981) !Arraignment 
where defendant called on to plead in capital case so critical tha t  benefit of 
couniei required without weighing "degree of prejudice which can never be 
konwn.") : White Y Maryland, 373 U. S. 59 (19631 (same rule as in Homrl. 
ton Y .  Alabamo for p~el iminary  hearing m capital case) ; Coleman V. Ala- 
bama, 399 C. s. 1 (1970) (Whit( I. Mwyiand extended to any  preirminary 
hearing held to determine if probable cause to bind acevaed over to grand 
jury and to Rx bail if the offenx i8 bailable : Douelsi Y. Cahfarma, 372 
C S. 353 (1963) (requmng appointment of eounsei fa r  indigent defendants 
a t  first l e r e i  of appos l l :  Mempa V .  Rhsy, 389 U. S. 128 (1967) (probationer 
entitled to be represented by appointed eo~nse l  at  a combined revocation 
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nal pretrial procedure. holding that the accused is entitled to the 
assistance of counsel a t  a preliminary hearing where a ludlclal 
officer IS to determine If there 1s probable cause to hold B defend- 
an t  for trial and, if  so. may Ax an appropriate condition restrict- 
m g  the pretrial liberty of the defendant. The right exlstr even 
If the preliminary hearing IS dispensable: The decision t o  re- 
strain the indiridual prior to trial must meet conatltutlonal due 
process requirements because a defendant deprired of his liberty 
may be denied his n g h t  to a fair trial. ' 

Federal criminal procedure proiides that a magistrate, a mem- 
ber of the independent judicial branch of government and usuaIIy 
a lawyer, shall make any deeirion restricting the liberty of a de- 
fendant pending trial R h e n  arrested. a defendant I S  to be 
brought before a magistrate without unnecessary delay- Tne 
magidra te  informs the accused of ( 1 )  the complamt against him 
and any accompanying affidants, (2 )  "the general arcumstance6 
under which he may secure release" from confinement. ( 3 )  hls 
right to the assistance of counsel who w-111 be provided free of 
charge if the accused is unable to afford counsel. (1) hls right to 
remain silent and ( 5 )  that  any  statement he makes may be used 
against him.' The accused IS then given reasonable time and OP- 
portunity to consult counsel and to prepare for a formal hearing 
held by the magistrate At the hearing, the magistrate determines 
whether there is probable cause t o  hold the defendant, if the m d P  

4fi 
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istrate finds that probable came exists he wil l  also determine the 
conditions to  be imposed on the defendant's liberty pending pre- 
liminary examination, srand ju ry  consideration of the case, and 
trial.' At this formal preliminary hearing, the defendant can pre- 
sent evidence on  whether there is probable cause to bind him aver 
and whether any conditions of restraint should be imposed upan 
him.* Judicial review of the preliminary examination 1s immedi- 
ately araiiable. '  

Congress has required the President to foilox federal criminal 
procedures when "practicable" In establishing military criminal 
procedures.") Because significant changes have occurred in federal 
criminal practices and procedures since 1950 without carrespond- 
ing changes in military criminal procedure, the need far  reexami- 
nation of military procedure IS clear. The Federal Rules of Crimi- 
nal Procedure and ABA Standards af Criminal Justice set forth 
guidelines for  the administration of criminal justice in the 60 
states and i n  the courts of federal jurisdiction." The Standards 
attempt to meet the needs of effectiw law enforcement so that 
society is adequately protected, yet insure that  the constitutional 
rights of those suspected of a crime are preserved.1z 

The public will hare confidence in a military criminal law sys- 
tem that  insures not only that Strong discipline i s  maintained, but 
that the constitutional rights of military accused are protected. 
I'. . . [Dliscipline 1s enhanced far more by a belief that  a soldier 
can get fair treatment than it is by any system of iron-fisted mili- 
tary justice which appears to be unfair." This article considers 
the need for a greater use of defense counsel in military pretrial _ _ ~  

7 I d .  
5 I d .  
'' Ball  Reform Act of 1966. 10 U.S.C SS 3146-48 11866) 
1'' ~x1Foov CODE OF M l L l l l R I  JUSTICE art. 36s. 
I '  Jarorski.  T h e  C h o l l m g e  a n d  t h e  R r s p m s e ,  5 5  JUDICATURE 362, 

363 ( 1 9 7 2 ) .  In  the original statement of the natvre and purpose a i  the ABA 
Standard?, the description a i  applicability was to  the "admmlrtranon of 
criminal justice I" all of the 50 states, and when oppropriate, throughout 
the jurmdicnon of the federal government." Jamesan, Tha Baohgraund o n d  
D e i e l o ~ r n ~ n t  o i  the Crimmal Justice S l o n d a r d a ,  55 JUDICATURE 366, 367 
(1972) iemphasii added) : The Standards of Crmmai  Jvstxe ''represent B 

:oneensus of tap iudges, l a n ~ e r s ,  and law profsrrars on the o p m m n  methods 
and  procedures m all a r p e e t ~  of rriminal 1nstiee.'' The rational  Judicial 
Conference has endorsed the Standards ~n a eoncenrvs statement and urzed 

them w t h  a. view t o  adoption ~n 
icrcner-Cnitad Judges !or Raiorm. 55 

Is Hodnon. Pcrsprrtite,  T h e  .Manual i o r  Couris.?luitiol-lPsl, 67 MIL L 
RE, 1. 16 (1972) 

4i 
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procedures to  bring military justice more ~n line with the constitu- 
tionally guaranteed rights of counsel. 

I1 T H E  RIGHT TO COUNSEL IS MILITARY PRETRIAL 
PROCEDURE 

When there has been an unreasonable delay in bringing ail in-  

carcerated accused to tr:al. the Supreme Court h i s  held that the 
only permissible remedy LS dismissal a i  the charge, even though 
the result I S  to set  free a man clearly guilty of the offenaes charged 
agai.,st him + Only occasionally C R ~  harm t o  the accused be reen, 
B O  rather than speculate about x h a t  assistance defense counsel 
would have been," the Court finds penersl prejudice ' I  

.A. 1.SITED ST.1TES COZRT OF .llILIT.4RP 
A P P E A L 3  POSITIOA- 

In military criminal procedure, the umt commander normall? 
makes the determination to restrain or confine a11 accused mem- 
ber of his c0mmar.d pending dispmitmn of the charges The 
commander l b  required to  have personal knoiiiedge of the offense 
or to h a w  made an Inquiry I~ ruffieient to provide him n i t h  prob- 
able cause to belieie that  the pereon to be restrained or coi.fined 
committed the offense Hs must also be of The opinion that con- 
finement 1s necessary to prevent Right of the indiiidual or that  
the offense of which the accused is suspected is SBI'IOUB 

cednre neither requires a f o r m i l  hearing prior to this decision nor  
spec!ficall? provides the accused with the assistance of counze: 
The only protection afforded the accused tinder the Uniform Code 
of Milltar? Jus t ice  i? the right t o  corr.plain to senior commanders 
about any rePtraint upon his liberty or the severity of that  re- 

' ' \hlica*y , > T C t l i d l  p"'- 
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stra.int.-' Inatead of being held to answer by a neutral and de- 
tached, legally qualified magistrate, the military accused 1s held 
to answer by a layman u h a  is respanaible for discipline in the 
unit, and mho more often than not, is the formal accuser of the 
defendant. Khether  the United States Constitution or the con- 
cept of military due P ~ O C ~ S S  )' permits these differences is an Im- 
portant question. 

Too aften in the military system there are prolonged delays in 
charging the accused and m referring the case Go trial." In 1972, 
the isSue of protracted delay was presented to the Court 3f Mili- 
tary Appeals m four  eases in which the accused had requested, 
but were not  furnished, counsel before their cases were referred 
~ 

2'' UCMJ art. 138. 
l i l i u r y  due prneerr IS hard t o  define The difficulty result% I" Part 

f rom differences among Judges on the Court  of Military Appeals concerning 
the meaning of the concept. Judge Quinn considern mllltary due proceln to 
be eonaistent w t h  conititvtional due pmcesi and to provide "somethine 
more Unirid Srares 1,. Prater, 10 C~,SchI .&.  119, 111, 41 C M R .  17% 181 
(1Y71) (concurring opinlonl Chlef Judge Darden doer not bellwe tha t  the 
due pracerr CI~YIB of the F l f th  Amendment applies af I t %  O X "  force to mlll- 
laIv m i i s  I d .  21 Hi. 41 C X R .  at 181 (opinion of the ~ o u r t l .  HIS > l e v  I s  

49 

http://stra.int
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gations -"  These f o u r  cases prerent 
In light of recent developments m 

II accused's right t o  counsel, speed, 
j s tem of pretriai proceduie which 

Permits protracted pretrial delay needr to be examined 
In i r l i t r r :  States  z .  P ) z u b w e t # , - 4  the Court o i  M h t a r ?  Appeals 

e r p r w e d  its 'concern' '  iwth the absence of any prov~slon in the 
Code authorizing counsel to  the military accused entering prerrlal 
confinement Prikbrcien w a s  tried by yeneral court-mal tial for 
desertion He nar  apprehended on J u l y  10. 1968 by Federal Bu- 
reau a i  Iniestlgatmn agents a i ter  a three-year absence and r a i  
returned to Camp LeJeune, S a r t h  Carolina. Although an  Art1c.e 

ng ~ r n c e r  appointed a n  J ~ I ~  24. 196a.-. no a:. 
provided t o  Przybyclen  until 72 days after he 

One hundred s e i  enteen days after confinement. 
Przybkcien was tried and cmvicted,  a t  trial a motion t o  dismiss 
the charge for denial of the accused's rlght t o  a speeds trial was 
denied The Court  of > I h t a r y  Appeal? found tha t  the delay r a 3  
caused bt- the gwernment 's  loss of s e n i c e  records but that  there 
was no indication of prejudice to the 
though the accused \\as not  immediate1 
against h im- '  nor were the charges 
court-martla! ~onre r i ing  aurhorit! a i t h in  eight days and there 
w a i  no writter. explanation -: 

The ma)orit? did s a t e .  h a v w e r  that 

3 0 
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[Dlelay [I? iurniahmg counsel] may disadvantage the accused 
[ l a 1  ~ m , m m  inrllre[sl the accused *ill be apprised of his 
legal rights and be m B p m t m  to prepare his defense I t  i s  BP- 
pmpnaie ,  therefore, to give a prisoner ~n confinernenl io r  more 
than a brief period %peelfie advice as to his r ight to consult an at- 
torney and right to prepare f a r  tna l  

This comment was based on the separate opinion of Judge Faw 
1" the Board of Review's decision In Priybycte,i."' In setting 
forth additional r e a s o n ~  n h y  an accused should be furnished 
e o u n ~ e l  when he is ~n pretrial confinement, Judge Faw observed 
that permitting the trial counsel or anyone else to marshal evi- 
dence against the confined accused "while no one is seeking evi- 
dence in the accused's behalf Seems somewhat unfair.""' 

>. 

As Professor Beaney stated. 
Only i f  the defense has an opportunity t o  prepare for trial rub- 
stantiall) equal to tha t  enpyed  by the ~ * o s e c u t i m  can B criminal 
proceeding be considered fa i r  in any res l i~f ic  sense. This ~n turn 
m a n s  tha t  counsel, whether relarned or appomted, muat ha%e a ~ c i s s  
ta the accused won af te r  arrest .? '  

. . [T lhe  delay [m appointment a i  eaumel] ~n itrelf I I  B sermw 
element of unfaimtrr. a piopo~ifion tha t  can be tested by asking 
a h s t  uou ld  be the rescrim oi any defendant wirh means to retain 
~ o u n i e l  and r h a r  would be his counsel's att i tude if he were fareed t o  
fore.0 the privilege of representation until a week OT more had 
elapsed* 

Another consequence of not furnishing counsel for the confined 
accused is that an accused cannot be expected to request an early 
trial since he might not know that he has a right to a speedy 
trial. The Uniform Code of Military Justice requires that  counsel 
be furnished only when the case is referred to an Article 32 in- 
vestigation or to trial.3d For this reason, the Court of Military 
Appeals has expressed reluctance to force an uncounseled ac- 
cused to demand a weedy The resuit of countenancing a 
~ 

1" Id.  a t  122. n. 2 :  4 1  C M.R a t  122, n. 2. 
- ' <  Id a t  123.25. 41 C M.R. a t  123-25 (opimon af Far, J. set forth I" 

full in diarenting opinion by Ferguron. J., who would have reversed the 
c m r i c f i m  because holding en accused in confinement for  72 days wrthovt 
benefit a i  eoun~el denied h m  due p m c e ~ ~  I d . a t 1 2 2 :  41 C.M.R. a t 1 2 2 ) .  

('I Id at  122. 41 C.M R. a t  122. 
d l  Baanag, 8upra note 1. a t  780.81, 
41 Id.  st 7U0 The pmposition 1s applicable to the military because the 

C o u r t  of Milrfary Appeal. haa acknowledged the n g h t  of 8.m aeeuaed to ean- 
iu l t  eoun%ei before the law requires the appointment of counsel. United 
Stares \,. Gunnels, U U.S.C M A 130, 23 C M R 354 (1967) 

dl  r n i t e d  State8 v Prwbycien, 18 U . S . C . I . A .  120, 122 n 2 :  41 CY R 
120. 122 n. 2 (18681 (The  term ~ o u n i e l  is used by the court  to mean lawyer.) .  

66 Cnired Starer Y Hounrhell, 7 USC.\l .A. 3, 7 ,  21  C.\IR. 129, 131 
(1856) 

DC\IJ YII. i l ( h )  end 27. 
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delay when the accused has not been furnished counsel 1s to force  
the accused into an uninformed aa i re r  of his sight IO a Epeedy 
Irlal. 

The Court of Military Appeals was presented w t h  the prob- 
lem of an accused's frustrated attempts t o  obtain counsel \vhile 
in extended pretrial confinement and unanimou~ly required that 
B request by a pretrial detainee to consult with eounie l  be hon- 

Chief Judge Darden and Judge Quinn considered such de- 
nial to be prejudicial unless the record of trial Fhoxva no prejudice 
to "the piogre~s  or the resultl' of the court-martial ' ?  In  his con. 
curring opinion. Judge Duncan maintained that if an accused re- 
quests counsel. counsel must be promptly provided: if not. pro- 
longed delay m preferring charges or in b r inpnp  the accused t o  
trial is sufficient for prejudicia: error," Judge Duncan proposed 
a rule that  

an accuied be furnished C O U ~ S P I  o n  preierenca of c i a i g e r  01, if 
,harper m e  not preferred, ~ p o n  r e q u e s  w e ? .  sn aciuied muit be 
allowed t o  consult caunie .  *,,thin eight dsyr a f t e r  his n r m f  o r  con- 
finement, I f  practicable 3" 

In rn i t ed  States L'. Masor i ,  the accused was placed in confine- 
ment  on April 26, 1970 on chaiges of attempted murder,  resist- 
mg apprehension, tmo separate assaults with a dangerous neap- 
on. wrongful discharge of a firearm. and being In an off-limit.< 

~ 

$0 United States Y hlaron, 21 L'8 C P .A 388. 45 C 

 pinion of t i e  c o u r t ,  Q u m r ,  J ,  coneur rmg)  T l e  re- 
ernmenr prove tha t  the accused was noc prejudiced 

by the iailvre ?o i.irnmn counsel  IS the same rrandrrd rsed by the Supreme 
C o u r t  to  determine rhether B eani ict ion should be reversed io r  iai lvre i o  
furniih an indigent defendant enunsel f o r  a prel ini inars heannr.  Coleman 
Y Alshama, 389 U S  1 11970) The porrible benefits t o  the accused of c o u m e l  
at a preliminary hearrng are somewhat specdatwe. If Ehould be considered 
uhefher such benefits are mors or l e i s  speculative when there 1% no D T ~  
i i m i n a r p  hearing or prompt iudicial encounter at al l ,  which I ?  the milits 
procedure In  Umted States v W n l t o n .  21  L'B C M A 573 5 7 5 ,  15 c Y 
347. 319 1 1 B i 2 ) ,  the mil l tarr ivdpe eirabll$hed on the record a i  tr 

f 1 9 i 2 1  idleturn.) 
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area. Khi le  in confinement. Mason submitted requests on May 2, 
12, 17, and 23 to consult with a lawyer and be informed of the 
charges against him. On June 27. the date of the first Article 32 
investigation, Mason finally saw a lawyer.'" Judge Duncan wrote 
the principal opinion holding that the government did not pro- 
ceed as required by Article 10 of the Code. and that  "the accused 
was not given a speedy trial as  required by the Constitution of 
the United States." Judge Quinn concurred in the result "be- 
cause the circumstances. including the frustration of the accused's 
efforts to consult counsel" showed " 'willful, purposeful, vexatious 
, . . [and] oppressive delay by the Government.' " Chief Judge 
Darden dissented; he did not find an intentional delay by the go\'- 
ernment in order to gain some tactical advantage or to harrass 
the accused.'8 He would require that actual prejudice to the ae- 
cused a t  trial or in preparing far trial be asserted and proved.'' 

The court has recognized the frustration of an accused who re- 
quests to consult with counsel and has his request denied or ig. 
nored. The failure of the government to furnish an accused with 
counsel a t  the time he is charged with an offense or detained may 
be a failure on the part of the government to exercise reaeonable 
diligence in processmg the case for trial.45 When counsel is not 
provided the accused until referral af the case to trial, the trial 
may have to be delayed so that the defense counsel may prepare. 
If the government had acted with reasonable diligence. the delay 
could have been avoided. 

Judge Duncan perceives that 
[ i legal cmnre ihng  at the early atapei not only 1s aften invaiuable 
to the defense of the ease but ai80 s e n e 8  to  provide an accused 
with knowledge with respect to his conduct while in confinement. 
his conduct if interrogated, and even to advise him regarding tho 
legality of the confinement In addition, nurh an accused I J  to be 
relieved from the anxiety of being without advice eoncerninr mat. 
terz of the greatest  personal impartanee to him.'P __ 
"' Id.  at  392: 45 C.M.R at  166 
j1 I d .  at 394, 45 C X R  a t  168. 
4 ?  Id. a t  399; 45 C.M R. a t  173.  quoting worn United States Y Brown. 

j3 Enired Stares Y. \laion, 21 U.S.C.?l..\. 18P. 9 0 ,  4 j  C.1I.R. 161, 174 

4 4  I d  
*S  L-nited States jl. Piriih, 17 U S.C h1.A. 411, 416, 18 C.Il R. 209, 214 

(1968) Reversal of B canvietion may occur even ahere  the eovernment hnr 
a reasonable explsnatmn for the delay. 

40 United Starcs 7 \limn. 21  U.S.CA1.A. 189, 197. 45 C \ 1 R  161, 171 
(1972). Duncan, J., slio notea tha t  many military accused are m a g  from 
hame. family and friends fa r  the first time and wonid be coniiderrd juveniie~ 
In many juriid3etions. citing United Stater Y .  Donohew, 1 8  U.S.C M A 149, 

13 C . S C . H A .  11, 1 4 .  32 C.M.R. 11. 14 (1962). 

11972). 
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In  addition, i t  can be argued that  the rehabilitation of an accused 
who is furnished c o u n ~ e l  a t  the time of confinement I S  more likely: 
bitterness i s  less likely a h e n  the system enforcing the law shoud 
sensitivity tawl.ard the anxiety and the needs of the accused. Fi- 
nali?. Judge Duncan points out that  the accused in military pre- 
trial confinement IS greatly handicapped in his attempts to ob- 
tain counsel because he has no right to  be admitted to bail." 

Dictum in Judge Duncan's opinion in X u o n  provided a neu 
approach to  the r ight  to  counsel in military pretnal  procedure 
Judge Duncan observed that  no specific provision of the Code or 
of the Constitution provides counsel to the miiitary accused upon 
his arrest ,  his confinement or prior to the preferring of charges. 
Then, relying upon the general S U ~ ~ ~ V I S O ~ B  power of the Court 
of Military Appeals over the administration 
he asserted that  the court has an obligoiioii to 
standards of procedure." 4 8  Judge Duncan vi 
power of the Court of Military Appeals to b 
power rested in the Supreme Court which flows from Its "judicial 
super\-ision of the administration of criminal justice" in the fed- 
eral courts.+o 

Judge Duncan would prescribe a test of "fundamental fairness'' 
in determining when the accused mudt be furnished counsel .''' For 
the Supreme Court. "fundamental fairness" has long meant the 
standard of criminal procedure applied to the States under the 
due process clause of the fourteenth amendment.'" For federal 
courts the term has meant the scope of the due process clause of 
the fifth amendment:- Judge Duncan does not use the term "mili- 
tar?  due process" in either his opinion in Mmon or in his dls- 
Sent3 in the three related 1972 His formulation of the 

I R  l w  l i?  llY69) ( U i l i r a r y  judge myst conducr hearing ro 

I f r a n k f u r l h e r ,  J )  
MMcNabb Y Vnifed States 318 r. S .  332 (18431 

IO Cn.ad  Srarci L \ , l ion,  il C S C M . 4  169. 1PS. M C \ I R  161. 1'2 

Liienda v California. 311 U S 219, 236 (18411 (The state m u ~ t  
nt "that fundamental f a i r n e s s  e r r e n t l d  To the verb con-  

, 489 119541 (': . diseriminafiar 
of due process ,of the fifth amend- 

ilU:?, 

men t ]  " I d  8 t  4991 
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meaning of "fundamental fairness" is that  which i s  "basic to the 
fair  and orderly conduct of a criminal case.''s4 Hia readiness to 
reverse in Mason and related caaes, cases in which "fundamental 
fairness" cannot be found, makes i t  clear that for him "funda- 
mental fairness" i s  "military due process." jJ 

In examining the federal system to determine the requirements 
of fundamental fairness, Judge Duncan perceived that a principal 
purpose of Federal Rule of Criminal Procedure 5 is to have the 
magistrate inform the defendant of his right to obtain counsei. 
He based his view of Rule 5 upon the 1966 amendment of the Rule 
which required that the defendant be advised of his "right to re- 
quest the assignment of counsel if he i s  unable ta obtain coumel." 
The requirement of Article 10 of the Code that  "immediate steps 
shall be taken" to inform the accused of charges against him was 
seen as "somewhat to the Federai Rule 5 provision 
that  the defendant be taken to the magistrate "without unneces- 
sary delay." 

The Article 32 investigation was equated to the federal prelimi- 
nary  examination where the defendant has c o u n ~ e I . ~ ~  The Article 
32 investigation is held before the charges are forwarded. Thus, 
if Article 33 of the Code were complied with by forwarding the 
charges and specifications within eight days of restraint, the ac- 
cused held for general court-martial would already have the serv- 
ices of counsel. Judge Duncan therefore concluded that Articles 
10 and 33 "offer a proper and measurable standard for  requiring 
the government to furnish an accused in confinement with coun- 
sel far  consultation even if charges have not been preferred." - 

I?., +I CXIR 120, 12' (IP69i 'Ferguiun J ,  diisenring opinion Denial of 
due procell t o  hold an uncharged aceused I" confinement lor ip days with. 
out benefit of eounrel). 

6 8  Lnned Stares v. hhion. 11 L-Ss.C\I %. 389, 198. 45 C,\I.R 161, 1-2 
(1972) (dictum). 

57 FED. R C R ~ M  P. 6 

(1972). 
CmWd S m r e i  % i lasan ? I  L'S.C\I .A 389, 398, 45 C.\IR 163, I 7 1  

6 8  I d .  

55 



63 MILITARY LAW REVIEW 

Judge Duncan perceives that coiinsel can "speed disposition of 
the matter,"'" '  just as counsel has been a means to enforce 
other Specific constitutional safeguards. The Supreme Court 
used counsel to safeguard the right against self-intrimma- 
tion in police custodial interrogations rl and in police pod-indict- 
ment lineups to protect the right af a defendant to a fair trial. 
''as affected by his right meaningfully to cross-examine the n i t -  
nesses against him and to have effective assistance of ~ o ~ i n ~ e l  a t  
the triai itself." a- 

Judges Darden and Quinn hare  different views of the role of 
the court in implementinr: due process rights. Khi le  Chief Judge 
Darden states that "[~Indifference or neglect that permits contin- 
ued requests for consultation to go unnnsnered i s  indefensible." p i  

he  regards the court bound by the legislative will of Congress 
expressed in the Code. He does not deem the court to have a war. 
rant  to legislate rights to counsel when Congress has not dune so." 
Judpe Q u n n  will reverse a conviction when the parernment has 
"vexatiousiy" frustrated the effort of an accused to consult coun- 
sel Judge Duncan considers the court to have a responsibility to 
"strive to make the 31-atem of military justice equally as fa i r ,  if 
not more fair. than a n y  other . ' ' e5  The remons listed by JudFe 
Duncan indicate why the military accused needa counsel upon be- 
ing charsed or detained even more than the civilian defendant. 
The only apparent justifications f o r  not furnishing counsel for the 
military accused when he 1s charged or detained are in the un-  
common situations of a ahip at  sea without lawyers or  the de- 
mands of a combat or other military mission. The divergent v i e w s  
of the court suggest the need for analysia of other available ap- 
proaches to the problem of the right to counsel in military pre- 
trial procedure. 

B. CO.VSTITrTIO.VAL DCE PROCESS A V D  D E P R I V A T I O I  
OF L I B E R T Y  

Decisions of the Supreme Court defining the extent of due 
process requirements increasingly affect military decisions and 
~~ 

IVade, 388 U S  218. 227 119f i i )  
\ la ion !I U S C \ I 4 .  169. 100, I< C \ I R  163. 1'4 
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procedure. Recently, in Moresser 21. Brewer,Be the Supreme Court 
held that the loss of liberty resulting from parole revocation is a 
serious deprivation of liberty requiring that  the paralee be af- 
forded due process safeguards. Thus, before a parole can be re- 
voked, due process requires simple preliminary and factual hear- 
ings. In G a g n m  v .  S ~ a r p e l l i , ~ ~  the Supreme Court held that the 
same due process requirements apply to probation revocation pra- 
cedures. 

The Department of the Army has applied Morrissey 8 .  Brewer 
to all proceedings seeking to vacate the suspension of confinement 
imposed by any type court-martial, even though Article I2  of the 
Code only requires a hearing to vacate suspended sentences of 
general courts-martial and a i  special courts-martial when the sen- 
tence includes a bad conduct discharge.eB It should be determined 
whether due process requirements for parole revocation also ap- 
ply to pretrial deprivation of liberty. 

The Supreme Court observed that because parole revocation is 
not par t  of a criminal prosecution, the parolee is not entitled to 
all the safeguards afforded a criminal defendant.8g Nonetheless, 
the Court observed that  the conditional liberty enjoyed by the 
parolee was similar in many respects to the unqualified liberty en- 
joyed by ather citizens, and then held that  procedural due process 
protections apply to the lo88 of liberty resulting from parole rem- 
cation.ro 

Assuming for the moment that  the decision t o  place an accused 
in pretrial confinement is not par t  of the criminal prosecution." 
.Uurrim> requires that an examination of the nature of the depri- 
\-anon of liberr)- be undertaken to derermine if the accused is 
enrirled to any procedural rights. Pretrial confinement is a depri- 
xation of liberrr. which continues unril the conciusion of the trial 
and a confined'accused 15 cur off irom active, personal parricipation 
in rhe ureuaration o i  case for this trial. Under federal uractice 

' 1  
~ 

00 408 U. S 471 (1972). 
87 13 Crim. L. Rptr. 3081 (E. S .  Sup. Ct. 1973). 
1.8 Department of the Army Melaage 1972112992, reproduced ~n The 

Army L o w e r ,  Jan. 1973 at  13. 
89 Mlarrii.ey Y .  Brewer. 408 L' S .  471.  480 (1972). 
i o  I d  a t  481.482. rrttng Joint Anti-Faxist  Refugee Committee Y. Me- 

Grath, 341 U. S. 123, 168 (1961); Galdberg V. KeIiy, 397 U S 154. 163 
(1970): Fuenfes \ Sheuin 407 U. S 67 (1972) (temporary depnsaban of 
ProDeity IS a "depriw.tion" in terms of the Fourteenth Amendment). See 
Cafeteria Workerr V. McElroy, 367 U. S .  8 W  (1961). 

i l  L'nired Stares , .\dims, 21  U.S.C \[A. 101. 405, 45 C \ l R  1-5. 179 
11972) .  (Dnrden, C. J . ,  maintains that the decision to place m amused in 
pretrial confinement 1% not a "stage" of the criminal proceedmg rewiring 
furnishing the accused munsel OT pmmpt appearance before a magistrate.). 
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cnmmitmenc of rhe accused b r  the magisrrare to a x a n  grand jurv 
acrion has been described 7 ;  in effect "a sentence to imprisonment." " 
Thus. rhe Circuit Courr of Appeals for  the District of Columbia 
held chat rhe leoal presumption of defendant's innocence has m e a l -  
mg a t  the p r e l k i n a r i  hearing. and the accused is enrirled to hls 
liberr>- unless the go<ernment can show probable cause for deren- 
Ii"". 

In  holding that  due process requires that a neutral and detached 
magistrate must determine probable cause to detain an untried 
defendant and that due process "abhors" incarcerating a defend- 
ant  solely upon the filing of an information by a prosecutor,'3 the 
Court of Appeals f a r  the Fifth Circuit observed that "the practice 
may substantially prejudice defendants in preparation of their 
cases and resuit in the incarceration of defendants againat whom 
the State dismisses charges." i4 

In  Morrissey, the Supreme Court stated that B parolee may be 
arrested and held in confinement pending the final decision to re- 
voke his parole. Due process ''would seem to require" x that an 
arrest  be followed as soon as  possible by B "preliminary hearing" 
to determine whether there is probable cause or reasonable 
grounds to believe that  the arrested parolee has committed acta 
constituting a violation of his parole It should be 
~ 

Warhington v Clemmer. 335 F.2d 726.  -28 1D C O r .  1964) Lem 
W m n  V. Oregon, 229 U. S. 586 11913) held tha t  rinee the due p ~ o c e i s  clause 
of the Fourteenth Amendment doer not reqvire the states to adopt the in. 
rl i tutian snd  procedure of the grand iury, relying on Hurtada Y .  California. 
110 U S. 616 (1884).  neither doen i t  require an "examination 01 the op. 
portunity fa r  one prior to the formal a c ~ u ~ ~ t i m  or information of the 
proraeutor" I d  590 In Lem U o a n  Y Oiegon. the defendant was ~n fact  ar- 
rested m a warrant  based on B complaint wain ta before a committing 
m s s i ~ t i ~ t e  The defendant WBB taken before the manisfrsfa He waived . . . . .  

."".. 
.1 Puch Y R a m u a f ~ r .  13 Crim L RDtr 2526 (5th Clr. 19731 The 

. .  
Cnm. i Rptr.  4167 I6 Dei.  1973) 

Pugh v Rainwater,  13 Crim L Rptr.  2626 (5th Cir 19731 
Morrissey I Brewer, 408 U. S. 471, 485 11572).  ( B u r g e r ,  C J ,  

%ra te  the opinion of the Cour t ) .  
78 One reason for requiring this hearing be conducted promptly IS tha t  

the place of conflnement i n  often some distance from the location of the 
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noted that the Court used the phrase "preliminary hearing;" a 
"preliminary hearing" is the common procedure to commit a de- 
fendant to pretrial deprivation af liberty." 

The Court divides the process of parole revocation into two 
stages. The first OCCUIS on arrest  and detention by the parole offi- 
cer. The second is the formal parole revocation. The first stage of 
deprivation of liberty for one accused of an offense is also arrest 
and detention. The second is sentence by the trial court. The Court 
noted the subatantial time lag between arrest for a parole aiola- 
tion and the eventual determination by the parole board to revoke 
the parole.'B This same type of delay occurs for those awaiting 
trial. Therefore, B preliminary hearing is arguably required when 
a military accused is placed in pretrial confinement. 

The probable cause finding in the parole revocation situation 
is to be made by an officer not directly involved in the revocation 
process. The officer making the recommendation to revoke the pa- 
role cannot always be completely objective in evaluation and iec- 
ommendation. Friction between parolee and parole officer may 
have affected the officer's judgment.7g The need for an independent 
decision-maker to examine the initial decision is required without 
impugning the motives of the parole officer. The Court suggested 
that  a parole officer other than the one assigned to the parolee 
could make this determination. I t  need not be a judicial officer; 
administrative officers normally handle these matters. 

The procedure for the preliminary hearing before the inde- 
pendent officer in parole violation calics includes notice to the pa- 
rolee of the purpose of the hearing-to determine whether there 
is probable cause to believe he has committed a parole violation 
and the nature of the alleged violations. A t  the hearing the pa- 
rolee may appear, speak in his own behalf, bring witnesses and 
any documents, and request the presence of any witnesses who 
have given adverse information. These persons will be present 
unless the hearing officer determines that  disclosure of their 
identity would subject them to risk of harm.  At the conclusion 
~ 

alleged parole vialation. Another reason for promptness is ta use mforma. 
tian while it is fresh and the liources are available. Effective investigation 
rhauld be conducted at  that location befare the accused i~ taken to the eon- 
fine+ facility. I d  at  185 

, FED. R. CRIM. P. 5 and 5.1 (for federal criminal procedure). Some 
form of preliminary hearing is provided in all American civilian jurisdie- 
t m s .  Note, Constttuhonal Right t o  Counsel at  the Praliminary Healmi, 75 
DICK. L. REV. 143, 156 (1970). 

7 8  Iorriniey Y Brewer, 408 U. S. 471, 485 (1972). 
10 I d .  at  485.486 (". . . realiatiesllv the failure of the ~ a r o l e e  is in B 
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of the hearing, the hearing officer makes a summary of the evi- 
dence presented and based upon this evidence the parole officer 
is able to determine whether probable cause exists to hold the 
Parolee for the final decision of the parole board on revocation. 
If the parole officer finds that probable cause exists, the parolee 
can be returncd to the state correctional institution pending the 
final decision ," This procedure IS strikingly Similar to the pro- 
cedure under Federal Rule 5.1 in the preliminary examination ~n 
a federal criminal case. 

The role of the company commander in determimng probable 
cause for arrest and confinement based on personal knowledge or 
personal inquiry may be compared directly to the role of the pa- 
role officer in arresting his parolee." The commander normally 
prefers the charges and specifications against an accused as well 
as makes a recommendation as to disposition of the charges. If 
charges are preferred against the accused by someone else, the 
accused's commander investigates the case and recommends a dis- 
position af the charges as he would in the case of charges he pre- 
ferred. Since, procedurally, military pretrial apprehension and 
confinement is anaiogow to parole arrest and detention, i t  can 
be argued that  the procedural due process protections resuired 
prior to detention pending parole revocation are  required for de- 
tention pending trial. In light of the due process requirements es- 
tablished in Morrisseu c. Brewer. the Mason line of cases should 
be examined to determine the constitutional adequacy of military 
pretrial procedure. 

A question specifically left unanswered by Ymrisse~ 1. Brewel 
1s whether the parolee is entitled a t  either hearing to retain caun- 
sel or to have counsel appointed for him if he is indigent.e? In 
Gagnon v S~arpelli , '~ the Supreme Court  has held that  "funda- 
mental fairness" will require that indigent probationers and pa- 
role88 be provided counsel, a t  state expense, a t  preliminary and 
final hearings where the probationer or parolee denies violation 
of the conditions of his liberty, or  where complex or difficult rea- 
s o n ~  exist not to revoke the probation or parale. 

The Army requires that  lawyer counsel be provided to the mili- 
tary member a t  a vacation of suspension hearing unless the ae- ___ 

In Morrissei  v Brewer, 408 U. S 471, 487 11972).  
I' M C M ,  para. ZOd 
'? Morrlrsey Y Brerer, 408 U S 471. 467 11972) 
3 %  11 u S.L ti 4617. 4650.51 (U. s s u p  Cf 1 9 7 3 1 ,  sei s o t s ,  P o i o l d &  

Right to Counsel  a /  a Porule Rroacol ian Hearing, 6 W F. L. REV. 459, 461. 
46: ' l $ - ?  a n d  Bel 1 Corncctrur %are Uaard of Parol'. i?! F.?d 10 '0  2d 
CII 1971) 
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cused knowingly and intelligently waives the right.gi A waiver 
of counsel is possible only after the accused has consulted with a 
lawyer or haa affirmatively elected not to do so. The formula 
enunciated by the Supreme Court for providing counsel for  pro- 
bationers and parolees facing revocation also includes the require- 
ment that  the probationer or parolee be first informed of his right 
to request counsel.Bs In the military, the accused has a right to 
be represented by counsel whether tried by summary, special, or 
general court-martial and regardleas of the length of confinement 
approved. Now that  the level of court and length of confinement 
no longer determine the accused's right to counsel, the  Army 
requirement of counsel for  vacation of suspension hearings is anai- 
ogous to the Argersinger I. Hamlin requirement of counsel for a 
criminal trial where confinement can be adjudged.88 Because the 
level of trial court to which a case is referred is no longer a eon- 
sideration in determining an accused's right to counsel, neither 
should the level of trial court to which a cme is expected to be 
referred determine the point a t  which the accused is entitled to 
counsel. The Court of Appeals for the Fifth Circuit expressly 
used this reasoning: "[ t lhe plight of a n  accused misdemeanant 
incarcerated without a hearing is just  as serious as  that of an 
accused felon. . . (II li' 

C. S I X T H  AMENDMENT RIGHT TO COl lNSEL 

In  1972, the Supreme Court considered the question of when 
a n  accused becomes entitled to the right to counsel under the sixth 
and fourteenth amendments. In  Kirby I. Illinois the Court held 
that  the r ight  to counsel attaches only a t  or after the initiation 
of adversary judicial proceedings.8o In Kirby, the accused and a 
companion, Bean, were stopped on a Chicago street for  question- 
ing about an offense. When Kirby produced property belonging 
to  a man named Shard, Kirby and Bean were arrested. After BI- 

~ 

e 4  Department of the Army Message 1072112092, reproduced in The 
A m y  Lawyw,  Jan. 1973 at  13. 

Gsgnon Y. Searpeill, 41 U.S.L.W. 4647. 4661 (U S Sup. Ct. 19731. 
The Army requirement for e ~ u n ~ e l  went beyond Article 72 of the 

Code which requires eounxi  only when there i s  a vacation of iuapenaion 
hearing for a general courtmartmi sentence or a ~pecial  courtmartial 
sentence which includes a had conduct dincharge. 

Pugh V. Rainwater, 13 Crim. L. Rptr. 2626 (6th Cir 18111. 
88  406 C. S. 682 (10121 
88 I d .  at  680. (Stewart, J . ,  announced the iudgment of the Court and 

wrote the opinion, joined by Burger, C. J., Bisekrnun, J , and Rehnquiit, J. 
Powell. J., eoneurred m the result because he would not "extend the Weds- 
G i l b w t  pd7 8s exclusionary 1~1e.i '  I d .  681). 
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riving a t  the palice station, the arresting officer8 learned that 
Shard had been robbed the day befare. Shard was brought to the 
police station where he identified Kirby and Bean as the men who 
robbed him. Counsel \vas not present at  the identification pro- 
ceedings nor had Kirby been informed of any right to have coun- 
sel present. Despite the importance of the identification pro- 
cedure, the Court held that the sixth amendment r ight  to counsel 
had not attached because a criminal prosecution had not begun.* 

The Court observed that a "criminal prosecution" can begin in 
a variety of ways a t  different points m time, for example, upon 
the formal charge, preliminary hearing, information, or arraign- 
ment. In each of these examples 

m t r k c i e s  af substantive and brocedural criminal  law Q l  

Chief Justice Burger concurred, stating that he would limit at- 
tachment of the sixth amendment right to counsel guarantee to 
as soon as, and not until, 'I .  . . criminal charges are formally made 
against an accused and he becomes the subject of a 'criminal pros- 
ecutlo".' " 02 

~ _ _  
"0 Id. a t  690 Thus B P~Jt-init isl ion-oi-crlmlnal-praceedlng 1,mltatron 

~ a r  placed on the rule announced ~n United States > R'ade. 388 U 9. 218 
'1967).  tha t  the accused not he exhibited t o  witneirei in a line-up conducted 

i a r  identification purposes aiihout being informed af hi. r ight t o  counsel 
and I" the absence of his ~ounse l ,  u n l e ~ ~  he makes and knowing and intelli- 
gent w ~ i v e i  of the right to eauniel.  

" 2  K n b g  V. I l l m o i r ,  406 D. S .  182, 689 (1972).  Based on Xiibg Y lllrnou 
adversary ivdicial proceedings were held to h a w  begun where magirtrate 
issued arrest  warran t  bared on ''informstion upon oath'' tha t  aeeueed ~ O r n  

Kirbi  v. I l l m o i a ,  106 U S 682,  681. ( eoneurnng  o 8 i n l o n J .  Jvrt l ee~  
Brennan, Douglas, and Marshall in dissent would not have restricted l'nitrd 
Siatsr Y. H i d e  to the po31-beginning-of.sdversary proceedings context Id. st 
691. The plurality opinion maker I t  clear tha t  thrr case daea n o ~  concern the 
right agamnt aelf .menmmation. but only the explicit guarantee af the sixth 
amendment fa r  P "criminsl p10sec~tlon. ' '  Id  a t  688. Tho dissenters pointed 
O Y ~  tha t  the Court  held I" Unrfpd States V. Marian 404 U. S 307 '425 119i l i  
rhar rhc n c h r  of a speed) t ~ i a l  undcr rhr rixrh amendnienr nppllrd II~ 

periods of pretrial detention befare B formal eharpe I d  at  698.699 n 7 The 
nnly possible reconciliation of there holdings 18 I" the different nature of the 
rixth amendment riehts under eonsideration 
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I n  Coleman 1. Alebama,9S the prosecutor sent a charge of as- 
sault with intent to murder to a preliminary hearing instead of 
directly to the grand jury. Upon finding probable cause that  the 
indigent accused committed the offense, the magistrate conduct- 
ing the Preliminary hearing held Coleman answerable for the of- 
fense until the grand jury could consider the ease. The magistrate 
also set bail.g4 

Six justices approached the issue of whether B criminal prase- 
cution had begun by examining the value of counsel to the accused 
a t  the preliminary hearing.g6 First, through skillful direct exami- 
nation or cross-examination, defense counsel may show weak- 
nesses in the ease which might cause the magistrate to refuse to 
bind the accused o v e r  Second, counsel may develop impeachment 
evidence for  use a t  a future  trial or preserve the testimony of 
witnesses that  will be unavailable for trial. Third, coumel may 
use the preliminary hearing. to dircorer the case the defense must 
meet a t  trial. Fourth, the defense counsel can effectively argue 
on behalf of the accused on such matters BS bail snd the necessity 
for an early psychiatric examination.n8 The values of the hearing 
to counsel for discovery purposes and development of impeaeh- 
ment evidence for use a t  trial are  limited because the prosecutor 
need only show probable cause.@' Therefore, the primary benefits 
of counsel a t  the preliminary hearing are (1) in  persuading the 
court not to hoid the accused m e r  for  consideration of the case 
by the grand jury or ( 2 )  admitting the accused to bail if he is 

94 Id. s t  8 The aeeuied i s  discharged if probable cause II not found. I d  

ob Mr. J u s t m  Brennsn delivered an opinion setting forth specifically 

~ 

389 C. S 1 (19701. 

a t  8. n. 8. 

the utility of couniel a t  the p~eliminary hearing. 

finding process. Chief Justice Burger dissented 7" Calemoi u.. Alabama be. 
came he does not consider the preliminary hearing to be p a r t  of a ' ' c r l & d  
pm$ecutim" described by the sixth amendment He does not view the con- 
stitutional command to Tequire furnishing cauniel fa r  "rhiftmg notions of 
'critics1 stneea'." Id. at  285. But m a  Myers Y. Commonwealth. 13 Crim. L. 
Rptr  2472 (Mars.  Sup. Jud. Ct  1913) ("probable C ~ Y J O "  for a prelimmary 
hearing means in Maaaachusettr and most commonly means in other states 
with Probable cause hearings B "directed verdict'' definition: whether there 
i s  enough credible evidence i rend the ease to a jury. eitlng F. Miller 
PIosacvtbn' The Daoiaim to Charge e Suapcot With C ~ i m  (ABA Study; 
and Graham and Letwm, The Pmliminond Hearinw m Los Angslaa. 18 U.C 
L A . L  RE, 636 ( i 9 i l ) i .  
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held over. Because the military commander decides whether there 
i s  probable cause to hold an accused for trial and if so under 
what restraint, the military accused needs counsel a t  this stage 
of the commitment procedure lust as  the Civilian defendant does 
at  the preliminary hearing.gs 

The Court of Military Appeals has not, however, applied the 
sixth amendment right ta counsel to the commander's decision to 
hold the accused to answer the allegations and to the imposition 
of pretrial restraint."q Judge Duncan describes the sixth amend- 
ment right to  counsel to apply to "critical periods" in order ta 
prevent "unfairness a t  the trial by enhancing the reliability of the 
fact-finding process." j o O  The Supreme Court in Coleman did not 
limit the basis of the right to counsel to the value of counsel for 
the integrity of the fact-finding process s t  trial.101 Whenever a 
magistrate can terminate the prosecution or set bail or other re- 

"' Chief Judge Dsrden maintains tha t  the absence of a preliminary 
hearing from milrtary procedure freer the military f rom prowding counsel 
f o r  the aecvied under the sixth amendment right t o  COYOB~I United States 
\ i i l a r r  !I U . S C \ I I  i/ll Mi, ii C \ l R  
ne  ing m the mili tary system does not, howe 

% e l  to the military aceused a t  the point C O Y ~ S ~ ~  IS provided f o r  the 
an defendant. 
' I '  United States Y .  Maran 21  U.S.C.M.A 388. 46 C h1.R 163 (1512) 
ed States Y Adsms. 21 U S  C M A .  401. 45 C.M.R. 175 11071). Urnred 

Y o a ~  L Culp. I 4  U . S C \ I +  199. ? I S ,  116. 219 I :  C \ l R  ill, 12'. 
128. 131 (1963) IKilday, J.. stared tha t  m f h  amendment n p h t  to e ~ u n ~ e l  
does naf applv t o  courti-martial  Quinn C. J ,  and Ferguion. J , opined tha t  
i t  did apph i Even If the sixth amendment right t o  ~ o u n s e l  doer apply, 
q u e i t i o n i  remajn of what does It require xnd when doer > I  attach Sea United 
Stater v Alderman 22 U.S C M.A 298, 46 C.M R. 208 (15131 (Judge Q v i n n  
and Duncan agree tha t  the Areemnger  \ Hamiin. 401 E S .  26 (1912) 
holding tha t  an aceused 1s entitled to counsel sf a tr ial  at which he I J  
sentenced to confinement applies to military eriminal  courts. hut Chief Judge 
Darden IS of the opinron tha t  Argrrs inge i  should n o t  be applled to mll1fary 
c o u r t s  unless the Supreme Court so directly holds Judge Qvinn stater  in 

ary ivdicial proceedings have not begun. ''pre- 
t  do not require tha t  the aecured be accorded 
m p i t l o n  of resrrrmr Id.  af 101, 16 C.\I.R ar 

301 I Federal civilian courts have split on these questmns In n Staplep, 
246 F. Supp 316 ( D .  Utah 1966) (granted writ  of habeas corpus when a?. 
cwed denied legally qualified e ~ u n i e l  sf specis1 court-martial whin ruch 
( O ~ n ~ e l  not required b) UCMJ) Confra, LeBallirter Y Uarden ,  247 F. Supp 
345 ( D  Kan 1965) See a100 Kennedy v Commsndnnt. 377 F 2 d  830 (10th 

. 

1'367) see seneTniiy 8. ULWIR. n I m m  J L S W  ASD THE R W H T  TO 
COL'VSEL i : vm 

j",' United 5rare i  x \laion. 21 L..SC.\i 4 189, 195. 4 i  C \ I  R 161, I69 
115721 (dictum) 

' 01  "Plainly the guiding hand af e~unse l  a t  the p~el iminary  hearinn i s  
essential to protect the Indigent accused againif an e irmems or improper 
prosrcutian" Coleman I, Alabama. 309 U. S 1, 0 11'369) (Opinion of Mr. 
J u s f i e e  Brennan) 
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lease conditions for an accused, the accused is entitled ta the as- 
sistance of counsel.1o2 

D.  COUNSEL TO IMPLEMEXT T H E  RIGHT TO A 
SPEEDY T R I A L  

I n  Barker v .  Wingo,'O8 the Supreme Court stated that  legis- 
latures and courts, in the exercise of their supervisory power, may 
establish a fixed period in which cases must normally be brought 
to trial. Thus, the rule established by the Court of Military Ap- 
peals in Cnited States I. Burton'"' that  the accused be brought 
to trial within three months of confinement unless the govern- 
ment has  a satisfactory explanation for not doing 80, is constitu- 
tionally permisaible. 

In  setting forth the criteria for measuring the right to a speedy 
trial, however, the Supreme Court stated that the "amorphous" 
quality of the right prevents declaring a specified number of days 
beyond which the right can be said t o  be denied.1o5 The Supreme 
Court also rejected requiring an accused to demand a speedy trial 
or otherwise be deemed to have waived the right, far  ". . . i t  is 
not necessarily t rue that delay benefits the defendant. There are 
cases in which delay appreciably harms the defendant's ability to 
defend himself."1oB Just  as for other constitutional rights, a valid 
waiver of the right ta a speedy trial must be shown in the record 
to be "an intentional relinquishment or  abandonment of a known 

65 



63 MILITARY LAW REVIEW 

right or privilege." 
The Supreme Court has determined that the only way to deter- 

mine whether the accused has been denied a speedy trial is by 
weighing "bath the conduct of the government and the ac- 
cused."Lo' The first factor ta be considered under thm balancing 
test is the length of the delay, which "18 t o  some extent a t r i p  
gering mechanism." lo@ The second factor eonaidered is "the rea- 
son the government assigns to justify the delay." 'In A simple of- 
fense like AWOL must be tried sooner than a complex conspiracy 
charge. Negligence or deliberate delay to hamper the defense case, 
however, will weigh heavily against the government. 

On the other aide of the balancing test are the defendant's con- 
duct, measured by whether he "asaeits his right" to a speedy 
trial,I" and whether he I S  prejudiced by the delay The Court 
v i e w  any prejudice in light of the ''evils protected against by the 
speedy trial guarantee." One evil is the pmsibility that a delay 
may jeopardize the ability of the accused to defend himself."' 
The "major evils," however, flow from the consideration t h a t :  

[ t l o  legally arrest and detain, the Government musr assert probable 
cause t o  believe the aeevred has committed a crime Arrest 13 a 
public act that map serioudy interfere with the defendant's Iibmty, 
whether he 13 free on bail or not. and that may disrupt his ernplo). 
ment. dram his financial ~eiources ,  curtail his arraiiatians. subject 
him t o  public obloquy and Create anxiety in him. hrr fam:l) and 
friends 115 

In Barker, the Supreme Court questioned the ruling of R lower 
federal court that  had applied the demand rule without question. 
ing whether the accused had counsel a t  the paint demand for trial 
was required."i Barker did have counsel during the entire fire 
~ 

107 I d .  s t  525 (applying the pmeip!e ret forth in Jahnran t Zerhst 
304 U. S. 458, 464 (1838). 

1". Barker I. Winqo .  40: C S 514. ?29-30 I 1 9 T  
10'' I d  sf 530 
110 I d .  B L  531 
111 I d  
113 Id at 532 
113 United States T. Marion. 404 U. B 301,  320 11971) 
111 I d .  
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years a murder charge was pending against him and i t  is remon- 
able to conclude that  to require that an accused be furnished 
counsel a t  this point in the proceeding only if he requests i t  with- 
out requiring any showing that he knew of and could have val- 
untarily exercised the opportunity to make this request, is not ef- 
fectively furnishing counsel. In reality, the military and the Court 
of Military Appeals cannot apply the constitutional balancing teat 
unles~  the accused is effectively furnished counsel from his ar- 
rest or from the formal initiation of the prosecution."' 

Moreover, if counsel is furnished the accused a t  the inception 
of his restraint or the preference of charges, the defense counsel 
will not require as long to prepare for trial. Thus, the government 
can achieve a more rapid dispoaition of cases by using counsel to 
implement the r ight  to a speedy trial. 

The criminal process in the military is to be in accord with 
American legal principles to the greatest extent possible. Exami- 
nation of the role the defense counsel should play in pretrial pro- 
cedure must include a consideration of the federal court develop- 
ment of the due process rights, the right to counsel and the right 
to a speedy trial. 

111. COUNSEL IN MILITARY PRETRIAL PROCEDURE 

A.  XOLDIA'G A N  ACCUSED PENDING TRIAL 

Ordinarily, the decision to restrict or confine an accused is made 
by his unit commander.11e The Manual far  Courts-Martial requires 

charge or without eoun~el. AEA,  STAIDULDS REUTIID TO Smmr TRIAL, 
~ 

commentary 11. 
111 See United States V. Daiaek, 14 Cnm.  L. Rptr.  2053, 2054 (10th Cir. 

1873) (mdigent federal  defendant who was in Canadian jail  when indicted 
was denied his n g h t  to c~unse l  because of failure of court  t o  appoint m u n ~ d  
u t i 1  he was bsok in court's jurisdiction holding UP work on case for 13 
months. "Related to the re~ioni stated in Klrhy V. Illinois, 406 U. S. 681 
119721 and of Darticniar aimifleanee here is the Sixth Amendment right to 
a speidy triai,'and the r&ns therefor [paasrbility of impairing the de- 

118 MCM. D ~ T B .  lad. "Arrest IP the restraint  of a ~erion bv an order. 
fenre]:'). 

. .  
not imposed as B punishment for an offense, directing him to remain within 
eertsin specified limits Confinement i s  the physical restraint  of a person.:' 
UCMJ art. 9a "Restrictmn" i s  "to specified areas of a military command, 
and stili partielpating in ail mili tary duties and activities of hia argsnila- 
tian. The perron in arrest cannot be required to perfoim i d  military duty. 
MCM. ~ a r a .  ZOe and b.  The commander can delesate his authority to  a r res t  
or confine to warran t  OP noncommissioned offie& f m  enlisted members of 
his command. UCMJ ar t .  9b. While an apprehendan, which frequently PTC 
cedes the decision to restrict  or confine. m u i t  be based w o n  neeeeaity and 
upan probable esuw ta believe the person has committed-an offense und 
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the person ordering an individual into restraint  or confinement to 
have personal knowledge of the offense of which the individual is 
suspected or to have made sufficient inquiry into the facts so as to 
furnish reasonable grounds to believe tha t  the offense has been 
committed by the individual to be restrained."g The Manual also 
states that  confinement will be imposed only when deemed neces- 
sary to assure the presence of the accused for  trial or because of 
the seriousness of the offense charged.L2o 

Restraint and confinement in the military are imposed "pend- 
ing disposition of and the individual has no right to 
bail.122 S a  recard of the factual basis is prepared to  support the 

the Uniform Code of Military Juatiee, there II  no requirement of a war?ant 
>saved by P neutral  and detached magiJtrPte UCMJ ar t  7 6 :  MCM, para.  
1911 and d If charges ihuuid be preferred hefore r e i f r rm IS mpored. the 
commander determines appropriate restraint  when he receives the ehargea 
YCM, pars .  30h. 

"Sectron (d)  of art icle 8 provides tha t  no secured may he confined 
except for probable cauie, and the decision of the aficer i%uing the order is 
substituted for tha t  of the committing magistrate in the en i i i sn  sphere" 
L a o m r r  former Jud e U S C  \$.A j. A Cornparafive Andj i i i  of Feder i l  
and ?d&w CrirninnfP7occdum. 29 TEMP. L. 9. 1. 3 (1855).  

MCM. para 2Oc But c i  United Stater V. Bayhand, 6 U.S.C.M.A 
-62 .  -68 21 C.1i.R 61. h) 1956). relying on i m d e  11, EC\lJ. to conclude 
rhst  the "Only wi ld  ground for ordering confinement prmi to trmi 18 ta in. 
sure the eontined presence af the accused," giving BI exampies, a history of 
AWOL's and the recognized danger of a J D ~ ~ O Y S  sentence. 'I. . . Yo person, 
while being heid for tr ial  or the resuit of t n a i ,  may be avbiected to punish- 
ment or pen& other than  a r res t  or confinement upon the charges pendms 
against  him, nor shall the arrent or confinement imposed upon him be m y  
~ O I D  rigorous than the cireumarancei require to m u r e  his presence . " 

iJ  e n  l i  Chief Judge Duden. however o p m i  rhsr arrlclC i i  15 a 
t o n  the nature of confinement and not the discretion t o  eonfine" United 

States v Jennlngr. 19 C.S.C.M.A. 88, 88,  41 C.M.R. 88, 89 (1968) "Any per. 
son nubjeer to this chapter %hail be ordered into aireat or confinement, PI the 
eireumatlnces mag require,  but when charged only with an offense nmrmaiiy 
tried by 8 summary eourem%rtiai ,  he shall not ordinarily he piseed ~n con- 
finement." L'CMJ a r t  10 The term ''mcused" 16 used, instead of ''charged." 
I" paragraph 8, MCM, in describing this provision of the UCMJ PI the refer- 
ence does not really mean forms1 charges, but being su8petted Hsorinia on 
HR 2488 Bsiorr the Houar Amtad Scrviera Comm, 81st  Cong , 1st Se~n. .  908 
(1848) [hereinafter cited a8 ,948 Hen?inge.]  Paragraph  S b f l ) ,  MCM, pra- 
vide8 tha t  m restraint need be imposed in esse  involving minor offenses. 

121 MCM para loa and C. For m e n  and remicrion rhe perron 1s 
ordered orally or m writing net tc go beyond the iimita of his restraint .  
MCM, para. 2 0 d ( 2 ) .  For confinement, the person IS delivered to the piace 
of confinement with a statement Identifying the perron and the offense of 
which he 1s accused. MCM, para.  2Odl3). Article 13 of the Code requlrea 
tha t  confinement be no more r i somui  than necessary m d  tha t  there be no 
punishment other than for minor infractions of discipline during canfine- 
ment. 

122 Levy Y.  Ream. 17 U.S.C.M.A. 135. 37 C.M.R. 389 11967): United 
SLatDa Y. Bayhand, 6 U.S.C.M.A. 762, 21 C.MR. 84 (1956) 
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decision to hold an accused to amwer for  alleged offenses or upon 
which to review the decision.l23 Counsel is not provided to advise 
or represent the individual in this process. 

When the commander is notified of B suspected offense, he must 
". , . collect and examine all evidence tha t  is essential to a deter- 
mination of the guilt or innocence of the accused, as well as evi- 
dence in extenuation or mitigation." l~ As a result of this pre- 
liminary inquiry, the commander may decide that the reported 
offenses do not warrant further or based upon his in- 
quiry, the cammmder may pursue one of several courses of dis- 
ciplinary action. He can take disciplinary action himself under 
Article 15 or any authority he might have ta convene a caurt- 
martial or recommend tha t  B higher commander take appropriate 

Only a t  the general court-martial level does the Code 
require that  the accused be furnished counsel to challenge the 81- 
legations upon which his detention is based. 

B .  COCNSEL A T  T H E  ARTICLE SZ IA'VESTIGATION 

No violation of the Uniform Code of Military Justice can be 
referred to tr ial  by general court-martial until an investigating of- 
ficer has made ". . . inquiry as to the t ru th  of the matter set forth 
in the charges, consideration of the form of charges, and a ree- 
ommendation as to the disposition of the ease in the interest of 
justice and discipline." 117 The Army generally uses a nan-lawyer 
officer as the investigating officer,12s but an investigating officer 

I2a Horner Y. Resor, 1 9  U.S.C.M.A. 285, 286; 41 C.M.R. 285,  286 (1970) 
(reyiew of the decision a i  the commander to restrain only for  an abuse a i  

~ 

direretion) 
124 MCM, para.  3 2 b .  "Upon the preferring of charges, the proper 8"- 

thority shall take immediate Iteps t o  determine what disposition shauid be 
made thereof in the interest of justice or discipline. . . .I' UCMJ a r t  SO(b) 
The Manual requi ie~  the seeused to remsin in re i t ra in t  unlrl released by 
pmper authority even if he is not charged promptly. MCM. pars .  22. 

1x5 M C P ,  para.  32d. This decision may be based upon triviality of the 
charges. failvre to state offenses. lack of evidence t o  w m m t  the aliega- 
t ioni,  or other aovnd reaims 

128 MCM, p a r a  33. Charges "ordinarily" should be tried a t  B single 
tr ial  a t  the lowest l e ~ d  which can "adiudge an adequate and appropriate 
punahment." Id. st para. 33h. lf  the commander making the inquiry pmfeis  
the charges, he diriaaea of them ~n the name manner 8 3  other charger. 
Id. a t  para. 33a. 

127 UCMJ art. 32(a ) ;  MCM, para.  340. An Article 32 investigation 
may he conducted m any case: fa r  example, v h e r e  i t  appears tha t  B bad 
conduct discharge may be warranted. &gal and Lsgialotive BerC, Manvsl 
for  Courts-Martial, 1951, a t  53 [heremafter cited 8 s  L&LBl. In Army prae- 
tice this Is not done because of the delay and Inconvenience aneountered. 

1 2 s  "The officer appointed to make such an invertigatian should be B 
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who has legal training or experience is preferred in the conduct 
of the investigation which is thorough and fair. yet brief and 
"limited t o  the issues raised by the charges and to the proper dis- 
position of the case.'' 

At this Article 32 investigation, the accused has the right to be 
represented by civilian counsel provided by him at no expense to 
the government, by a military counsel specifically requested b? 
him if that military counsel ie reasonably available, or if the ac- 
cused desires, by a certified military lawyer detailed by the gen- 
eral court-martial convening authorit 
inform8 the accused of his rights to 
investigation to cross-examine any available nitnessej against 
him, to know the names of 811 witnesses, and to present any mat- 
ter, including witnesses, in his awn behalf.'?' Because the accused 
is able to make a knoi\ing and intelligent assertion or waiver of 
his right to counsel a t  the Article 32 investigation. this procedure 
meets the standard established f o r  the waiver of constitutinniil 
rights.lq? 

The Court of Military Appeals has stated that the Article 32 
investigation IS judicial in nature and is analogous to a civilian 

34a 

trial 18 "warranted by ewdtnce indicated i n  the report of m?eitipafion ' 
UCMJ art 3 4 ( a )  The invelf~gafing officer may, of course. obtain legal 

i a s e ~  \IcDonald Hodrar 19 U S C \ l \  '82 581, +2 C \ I R  1 8 1  16s 
(Is,"> 

130 U C M J s r r  32(b) .  
MCDI para 34b UCJIJ art. 3 2 f b )  Enired S t a t e s  Y Kicholi. 8 

L - S C \ l *  119 I > + ,  2 1  C \ I R  i i J ,  A 6  (19% 
183  Johnaan v Zerbit. 304 U.S 458 11938) Lniird Stater v Rhaden. 1 

U.S.C D1.A 193, 2 CAI R 99 (1952) (Accused may r a i v e  ~ o u n i e l  for the 
Article 32 investigation.). The adiiee of rights 1s set forth on rhe miesfl-  
sat ing anieer'r report, DICM. App 7 
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the accused is entitled to representation by qualified counsel a t  the 
Article 32 i n ~ e s t i g a t i o n . ’ ~ ~  The Court of Military Appeals also 
views the investigation as a discovery proceeding for the ac- 
c ~ s e d . ’ ~ ~  Because of the close connection between the purposes of 
the investigation and the trial, the court has required legally quali- 
fied coun~el be appointed for the accused a t  the Article 32 investi- 
gation when he desires to be represented by a lawyer.la5 

The rights of the accused to cross-examine and call witnesses 
are made meaningful by the effective assistance of counsel.13B The 
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value of thls right af cross-examination, however, i s  diminished 
somewhat by absence of a verbatim record of the Article 32 in- 
vestigatlOn.'d. The use of a verbatim record could he of value to  
a defense counsel in his attempts to  have charges against his client 
dismissed, to hare  the case referred to  a lower level eourt-mar- 
tial. to h a \ e  nonjudicial punishment imposed. or to enter into 2 

Pretrial agreement as to findings and sentencing. Impeachment 
a t  trial through the use af the investigation testimony also 
would be facilitated by a verbatim record, since the strengths 
and the \veaknesses of witnesses, and thus prosecutm's  case, fre- 
quently will not appear in a summary of evidence prepared by a 
layman investigator. 

The usefulness of counsel at  the Article 32 investigation 1s di. 
minished because there 1s na power to subpoena "on-military wit- 
nesses to testify la' If a civilian witness is willing to testify a t  the 
Article 32 inteatigation, he may receive transportation costs,"" 
but he is not entitled to a witness If the civilian witness 
refuses to testify, however, his sworn statement can he considered 
In the investigation over the objection of the accused."l 

The procedure in the military of providing a preliminary hear- 
ing with the services of a defense counsel only when referral to 
a general court-martial is a possibility raises t w o  questions con- 
cerning a denial of equal protection of the laws and hence due 
~ 

findings and sentence. . . . 'I United States Y Worden. 1 7  U 3 C Y . A  486 
189 38 C \ I R  284 ,  28- ,1968) The  probable IOUICC for thli rrearmenr of 
the problem IS "the requirements of this arricle are binding on all perrons 
admimitering this chapter bu t  failure to follow them does nor constitute 
ivriidietionsl  error:' UCMJ a r t  3Z(d) .  

Unired Srarer (.. S o r r a ,  16 L S C . \ l 4  574, 576, 37  C h l R  194. I96 
11961):  LdLB 5 4  In the Army a verbatim record 13 rare The United 
States Supreme Court recognized rhs t  COYIITPI a t  the preliminary h e a n n g  
can show "through skillful examination or crm8-exminetmn" w e a k n e m s  
I" the esse tha t  came It never to be referred ta tr ial  a t  all Coleman j. 
4 l n b m a .  19s U 5. I .  9-10 (19% Sea Huniaid, mpw now 1 3 3 ,  11.. 
Kote. The P~sliminmry H s a r a g - A n  Interest Analysis, 51 IOWA L. REV. 1 6 4  
(19661, and L'nited State. v Worden, 17 C.S.C.Y.A. 486. 36 C M.R 264 
i l P f S i  ,.""",. 

M C Y .  m r a .  34d Of C U Y T S ~ .  militarv witnesses c m  be ordered to 
appear at  the investigation to testi iy.  

50 Comp. Gen. 810 (1971) (The  iiiuance af invitations1 t rawl  
orders and payment of commuted t r a w l  s l l o w ~ n ~ e i  to ~ ~ w l i s n  persons other 
than federal government employee& requested to teit i iy at  Article 32 in- 
voatigations may be authorized since the Article 32 investigation 15 an 
integral par t  of the courts-martial  proceedings required by statute The 
guidehnei of  art icle 49, UCMJ, should be iollawed The Camptroller General 
recommended paragraph 34d.  MCM, be amended to provide puidance for  the 
exercise of such authorit)..). 

140 MCM. para.  34d 
Cnired Srare i  r Y a m  16 Usc\ i .4  7 4 ,  q-8 3-  c \ I R  :91 

198 (1967) 
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process, The first Issue arises because commanders utilize pretrial 
restraint in cases likely to  be referred to a special court-martial 
as  well as in those cases likely to be referred to a general court- 
martial. A case involving repeated short absences without leave 
may dictate that  the accused be confined prior to trial in order to 
assure his presence for  trial, although the charges have been re- 
ferred or are to be referred to a special court-martial. Because 
the special court-martiai is designed for the trial of less serious 
offenses, subjecting an accused to pretrial confinement or other 
restraint i s  less appropriate than when trial is to be by general 
c a ~ r t - m a r t i a l . ~ ~ ~  

The second problem arises in cases that  are  referred to a spe- 
cial court-martial which can adjudge a bad conduct discharge. 
While an accused whose case is referred to a general court-martial 
has the benefit of a defense counsel and a n  Article 32 investiga- 
tion, the accused whose case i s  referred to a special court-martial 
does not receive these benefits regardless of the maximum per- 
missible penalty. A defense counsel can use the Article 32 investi- 
gation as a basis upon which to seek dismissal of the case and as 
a discovery tool to appraise the defense of prosecution evidence. 
Thus, the accused whom case I8 referred to a special court-martial 
which can adjudge a bad conduct discharge can receive a punitive 
discharge, yet he will not receive the benefits of an Article 32 in- 
vestigation n i t h  representation by a defense counsel.143 I t  is argu- 
able that this process of granting an Article 32 investigation com- 
plete with defense counsel to the accused facing a punitive dis. 
charge by a general court-martial but not to an accused facing a 
special courLmartial denies the accused equal protection and due 
process of law.'" 

1 0  Pugh Y. Rainwater,  1s Crim. L. Rptr.  2525. 2526 (6th Cir. 1973) 
(Ineareersted misdemeanant is in juat  as serious "plight" 8s incarcerated 
felon, and due prmeis  require. preliminary probable cause hearing for  both 
when incarcerated, tiling Argerringer V. Hamim, 407 U. S. 25 (19721) 

111 United Stator I Kelly. 5 C S.C.\l.h. 259, 264, 17 C.\I.R 259, 264 
(1954) (Brerman, J., concurring in result) .  Quoted with ~ p p r o v s l  by unani- 
mous COY* I" United S t m i  I. Johnron. I 2  US.CM.A. M, 645 ,  31 C.Ll.R. 
226, 231 (1962) (adding, ". . . dsmags i  to the aceused by sentence to eon- 
flnement may not i n ~ o l v e  the ieiioui consequences of a punitive discharge. . . , which 19 not lesser included in confinement and forfeitures."l. 

The rationale of Coleman V. Alabama, 389 U. S. 1 (19701, requiring 
appointment of defenae counsel for  indigent aeeuned, for  a preliminary 
hearing, has an .quai piotmtian basis. "Plainly the guiding hand of munrei 
a t  the preliminary hearing i s  essential ta protect the indigent aceused against  
an emmeom or improper prosecution." Id. a t  9 (Opinion of Brennan, J., join- 
ed by D o u g h ,  J : White,  J : and Msrshrii ,  J., Black, J., Id. a t  12: White, 
J., Id.  a t  17; and Harlan, J., Id. a t  18 agreed tha t  the appointment of 
e ~ u n i t l  i n  required for  the preiiminary hearing.) .  Net providing some I I E -  
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C. SAFEGZ'ARDS FOR T H E  D E T A I S E D  MILITARY 
ACCZ'SED 

The Uniform Code of Yilitary Justice contains provisions tu 
assure that pretrial deprivations af liberty will be proper and that  
the disposition of charges against the accused w11 be piompt Ln. 
fortunately, these safeguards have been of questionable effective. 
ness. Many general court-martial convening authorities have with- 
drawn from their subordinate commanders the power to order 
pretrial Although military justice is more ex- 
peditious than civilian criminal justice, '4e existing military pre- 
trial procedure has not eliminated all unnecessary pretrial delays 
in the administration of military justice.'" 

When the accused is placed in pretrial restraint, Article 10 of 
the Code provides that ' I .  . . immediate steps shall be taken to in- 
form him [the accused] of the specific wrong of which he is ac- 
cused and to t ry  him or ta dismiss the charges and release him." 
The Court of Military Appeals has stated that the purpose of the 
notification requirement of Article 10 is to enable the accused t o  
"consider hi8 defense" and to "apprise his family, friends or  
c o a a e l  of his predicament to enable them to assist him by what- 
ever means available." I ( *  Judge Duncan observed that unless the 
~ 

cured a hearing or counrei to safeguard pretrial  liberty and t o  seek not t o  
have to fae l  a punitive discharge, and yet t o  provide a hearing and c~unsel 
for other accused rimrlarly situated seem3 without rational justification 
S l S  l l"iCI ? E - ; <  rwor.. ;",I iLi"P.l,dl ' l l9l l r C l I  

1 6 s  E g , U. S .  Army, Europe, le& rhe opportunity f a r  abuse a i  d m  
eretion to confine bv nermitt ine oniv senera1 court-martial e o n v e n i n ~  a". 
thoritier or their  deii inees a u c 6 a s  tbr-chnef O f  Staff 01 St i f f  Judge i d i o -  
cate to personally approve pre t r id  confinement A lvdga admcste  musf be 
notified 11 the  Stlff Judce Advocste 1% not the desienee to B O D ~ D V ~  oretriai 
confinement. Letter fro; General Michael S. D&m to t i ;  members of 
V S. Army. E Y ~ O P P ,  July 81, 1972: Pr~tr io l  Conlinm*nl Approucl, Ma- 
te i ids ,  16th Judge Adweate  General of the ArmPs Conference ( O c t  1972 
Chariatterviiie, Virginia).  

I4C Lnired Starer % Burron. 11 US.C\I.% 122 ,  11.. 94 C \ I R  :66. 
171 11971) 

1 4 7  A N K U A L  REPORT OF THE U S COURT OF M I L I T A R Y  APPEALS A N D  THE 
JCWE ADVOCATES GENEPAL or THE ARWED FORCES AYD THE GEIEUL COUPSEL 
DEPARTMENT Or TRANSPORPATIOI (Jan. 1, 1971 to Dec 31, 1971) at 3 '  'I. . 
[d le la i  in the proceising of disciplinary aetiona has been a eontiming 
Drobiem. These delays detract  from the Overail aYalitY of m i l i t a r ~  lustice and 
eontribute to a feeling on the p a r t  of many omcerr and enlisted m& tha t  the 
mili tary justice system is f m  complex and bureaucratic f a r  full  effective- 
ness . " 

M i o  u S.C. 8 810 i n 7 0 1  
1 ~ 9  L'mted Stares I Tilbbi, I61 U S C \ l . h .  3610, 1614 I61 CAIR. 322 ,  116 

(19661) (emphira added) L-nrted Stares V. Zloore, 1 L1SC.il .h 482. 186. 
16 C.M R. 6 6 ,  60 (19541, states chat " . . [ Y l a  right exiatr Lo be provided 
with ailpointed mihtary counsel p n m  t o  the filing of  charges" The court  
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government takes steps to  provide counsel for an accused, partic- 
uiariy if he is in confinement, he i s  not realiaticaily going to be 
able to obtain c o u n ~ e i . ~ ~ O  If an accused fails to request the as- 
sistance of counsel because he does not know nor has he been 
informed of his r ight  to counsel, the accused i s  forced into an un- 
informed waiver of counsel.161 

It is arguable that  if an aceused may retain counsel to "assist 
him by whatever means avaiiabie" 'm when he is restricted or can- 
fined, the government must provide counsel for an indigent ac- 

hna not haid tha t  the right to appointed COY~JPI exists on the preforrmg a t  
charges. The authority for the statement I" Moore was a statement in 
United States Y. Shauli, C.M. 359571, 10 C.M.R. 241, 250 (ABR 1952). tha t  
"Nowhere 1" the Code or Manual !J there any pmvlrlan aeeordmg a person 
suapected of a enme the right to demand legal eovnrel p m r  to the preferring 
of charges againsf him" Thm approach should not be conridered to exelude 
fhe furnishing of eoun~e l  when required by the Comtitution, 107 example, 
as eonatrued by the Court of Military Appeal8 in United S t a b s  V. Templa, 
16 U.S.C.M.A. 629, 87 C.M.R. 249 (1861)  (cuitodisl  interrogation),  or 

power of the Court  of Military Appeals. United 
l h  189. 397, 45 C.U.R. 161. 171 1197?) (dictum). 
BY)", 2 i  U.SChlA. 189, 397, +I C.\I.R 163, 171 

161 see Carnle? b ,  Cachran, 369 US.  106. I l l  11962) ( ' I i i lh r re  the 
sirlrtanee of  emniel IS B eonrtitutional requisite..' evidence must show tha t  
the defendant W ~ S  infarmed rpeeifically of his r ight ta the asdatanee of 
appointed or retained e ~ u n s e l  a t  trial and tha t  he eieariy rejected euch 
asaiatance.) 

162 Unitcd Stater V. Tibbr, I3 U.S.C.MA 350, 334, 35 C.M.R. 32?, 116 
(1965).  'I. . . [Ilt dres not seem tha t  any greater significance should be 
attached to the request f a r  counsel [sooner af te r  a r res t  than a t  tr ial]  . , . 
[for] [ ~ l f  the right [to counsel1 is deemed to be SYWeiently impoItant to be 
I due pmeesa requirement, why is i t  not avmciently important to be made 
available to the unwary, ignorant and inexperienced as well as the informzd, 
Sophisticated and proferdonal~"  Kamisar and Choper, The Right to Counast 
in .Ilznnmota. Some Field Findmga and Legal-Poiioy Observot ias ,  48 MIIF.  
L. REY. 1, 60-61 (1963). Profeasors Kamiaar and Choper a180 present the 
argument tha t  while permitt ing the amistance of emnsei for  thoae who 
request counsel, whether indigent OT not, and not for  other defendsnta. 
would be COnitiwtionaIIy p e r m m i b k  if there were no right to e~unse l  a t  
tha t  point, the practice might run afovl of e q w l  protection and due proce4~ 
if i t  were shown tha t  only the affluent requested ~ounsel,  especially when it 
i s  cansidered tha t  "the availability of e~un%el  Immedlateiy or soan after ar- 
rest  IS regarded by" ~ r ~ ~ e e u t o ~ a  and defense counsel "to be of grea t  eonse. 
quence." Id. a t  61. One s i s i s tmce  of counsel i s  to obtain B speedy trial .  "Slml. 
l a r k  when the defense requests B apeedy disposition of the ch&r the 
Government m v i t  reslrond to the request and either proceed immediateiy 01 
ihow adequate cause for fur ther  delay. A fallure to respond to B request 
for  B pzompt tr ial  or to order such a trial may justify exbsard inary  relief." 
Unired Stares r. Burton. 21 U.S.C.hl.h. I l l ,  118, 44 C.IlR. iM, iiz ( iwi) .  
I t  is not clear from the statement of the rule whether the defense request 
fa r  continuance obviates the entire bvrden of the government or Only for 
the period of requested defense camtinuance. Onis  the later readin. would 
PPevent Prejudicing the defendant for B request of any continuance. 

~ 
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cused In Earnest c. willing it ant;''^ the Tenth Circuit Court of Ap- 
peals held that where financially able prisoners are allowed to re- 
tain counsel in a federal parole board proceeding for  revocation 
of mandatory early release of prisonera, the parole board must 
provide counsel for indipent prisoners. From this decisron, it can 
be seen that a failure to furnish counsel to a restrained military 
accused who cannot retain counsel is discriminatory in violation of 
the due process clause of the fifth amendment.'5' 

Article 33 of the Code provides that in case8 where an accused 
is "held for  trial by general court-martial" the commanding offi- 
cer will forward the charges, investigation and allied papers to 
the officer exercising the general court-martial convening author- 
ity within eight days.lJJ If "that is not practicable," he shall re- 
port in writing the "reasons for  delay."138 Compliance with this 
provision requiring a report of any reasons for delay depends up- 
on strict enforcement by each general court-martial convening a"- 
t h ~ r i t y . ' ~ '  

The only additional review of pretrial confinement 1s that  pro- 
vided by a Department of Defense Instruction-the general court- 
martial convening authority must BP~I'OYI m y  pretrial canfine- 
ment in excess of thirty days."i Thus, 22 days after the required 
date for forwarding the charges, investigation and allied papers. 
the general court-martial convening authority r e v i e w  the prapri- 
ety of the pretrial confinement, whether the pretrial confinement 
should be continued, and whether any delay in forwarding the 
case file is because af impracticability. If pretrial confinement of 
the accused is deemed necessary, the general court-martial can- 
vening authority must choose between releasing an accused who - 

118 406 F.2d 681 110th Cir.  1969).  But sea Wainwright I. C o t d o ,  14 
C r m  L. Rpfr. 4027 ( U S .  SUP Ct 1913) Y o c a t z w  judgment below, 13 Crim 
L Rp l r ,  2176 15th Cir. 1913). tha t  a state tha t  aliows parolees to be 
reprtnented by C D Y ~ S B ~  a t  revocation hearings may no t  dens counsel to 
thore r h o  cannot afford ~ t .  

164 See Balling Y Sharpe,  347 U.S. 497, 498 (1954) 
165 DCMJ.  a r t .  33.  Meeting the eight day requirement. to inelude B 

completed Article 32 investigation, would be exceptional 10 actual practice 
Blackstone noted tha t  English law permitted the magistraD to hold the BC- 
eused in confinement for eight days pending eomplefion of the p ~ d i m m a r y  
enaminstion 4 T V  BLACXSTONE. COMMETTARIES O N  THE L A W S  OF ENDLAND. 
OF P D B L ~ C  U'RONCS 350 (Beaeon ed. 1862) 

Ise  UCMJ, a r t .  33. 
~7 Kntred S n o s  I. Tibbi, li U.S.C\I.A. 150, 15'. i i  C U R  1 2 2 ,  I!: 

,1965). X l h e n  a arlnen report Is "01 made 01 \ rhr  rhe case 13 not forwarded 
within eight days, the Court  of Military Appeals will  not ~everse a convic. 
tion If "impracticability of forwarding the charges" IS shown in the record 
Of trial. 

I d s  Department of Defense Instruction 13264, para 111, A. 2 b. (1968) 
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is dangerous or likely to fiee, and continuing the pretrial confine- 
ment. Although the delay that has occurred may be unreasonable, 
the convening authority is inclined naturally to continued confine- 
ment because of the immediate needs of good order and discipline 
in his command. 

If a pretrial detainee believes his detention is improper, hi8 im- 
mediate remedy under the Code is to file an Article 138 complaint 
against his commanding officer, the person responsible for the 
wrong. This complaint is initially presented to that same com- 
manding officer and if he refuses to redress the wrong, the de- 
tainee may submit his complaint to any superior commissioned 
officer. The complaint is forwarded by that officer to the general 
court-martial convening authority having jurisdiction over the ac- 
cused. That  officer then investigates the complaint, takes any steps 
necessary to remedy the wrong, and forwards the ease file to the 
Secretary of the Military Department. 

In Catlow I. Cookaey,”g the petitioner alleged that he had been 
wrongfully confined as  well as that  his rights had been violated 
by the conditions of his confinement. He fur ther  alleged that  his 
pretrial confinement was punishment, B violation of Article 13 of 
the Code. The Court of Military Appeals held that  a pretrial de- 
tainee must first seek relief under the provisions of Arti’cle 138 
before he petitions for intervention by the Court of Military Ap- 
peals under the All Writs Act.1Bo Should the Article 138 remedy 
prove ineffective, the court stated that  the issue may still be raised 
~ 

21 U S C M A  106, 44 C.M.R. 160 (19711 (Memorsndum opinion of 
the coum), Turtle v Cornminding Officer, ? I  t i .SC.h~ .h .  229, 110, 41 C 1i.R. 
S,  4 119721 (Memorandum opinion of the cour t ) .  The requirement to pursue 
the Article 138 complaint prror to seeking extraordinary relief from Court 
of Mihtew Appeals for Improper Pretrial  confinement i s  not met by sending 
copy of petition for haheas e ~ r p u i  t o  commander responaihle to redress the 
wranz, a t  the t ime Court  of Military Amesla  i s  mtitioned. Federal  courts 
ais0 require exhavation of the Article 138compla i i t  hefare eonnned peraon. 
ne1 may seek habeas corpus relief in federal  courts. Sss Berry V. Commsnd- 
m g  General, 411 F.2d 822 (6th Cir. 1969). 

180 Cstlaw v. Cookaey, 21 U.S.C.M.A. 106, 108, 44 C.M.R. 160, 162 
(1971).  The All Writs Act. 28 U.S.C. 51651(a) (1849) :  The Supreme Covrt  
and d l  C O U I ~ ~  established by Act of Congress may issue all writs necessary 
or appropriate in aid of their  respective jurirdietiona and wreeahie  to the 
“sages and prinelpler of law. In  United Stetes Y. Frirchhali ,  18 U.S.C.M.A. 
110. 152. 36 C Z i R .  106, 106 11966). the couif heid “Parr of our re7pons1~ 
bility includes the protection and preservatlon of the conatitutionsl r~ghte  
of persona in the armed forces. . . . We entertain no doubt, therefore, tha t  
this Court is B court  eatahliahed by Let of Congress within the meaning of 
the All Write Act.” In United States Y. Draughon, C.M. 419314, 42 C.M.R. 
447, 451 (ACMR 1870) (Opinion of the court en hsnc) ,  the Army Court  of 
Military Review took the  same view of i ts  iespective extraordinary relief 
power as did the Court  of Military Appeals in Cnitrd St.t.8 Y.  F7irchholi. 
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by an appropriate motion to the military judge of the court-mar- 
tial to which the pending charges are referred.l81 

Because the relief sought i s  extraordinary in nature, the Court 
of Military Appeals requires a petitioner to demonstrate that re- 
view of the propriety of pretrial confinement a t  trial and through 
appellate Processes is inadequate and that the actions of rhe de- 
tention officials wauid tend to deprive the court of its appellate 
jurisdiction to review the case."" Consequently, military appellate 
court relief for  the pretrial detainee is, in effect. unavailabie. 

The convening authority creates a court to act in a case by his 
referral of the case to that court far trial.leq Thus, a military 
judge cannot proride relief for the pretrial detainee until a court- 
martial has been convened and he has been detailed to hear the 
case.1Bi The Court of Military Appeals p e r c e i w  that a t  the trial 
the militarr Judge can remedy harrassing or oppressive action8 
that have taken place prior to trial and have resulted in denial af 
the accused's right to a speedy trial, improper procurement of a 

denial of the right to  consult with counsel, impeded 
Preparation for  trial, or other action constituting denial of due 
process Of Iaw."6 

The lack of Judicial supervision of a case prior to its referral 
to trial cannot always be remedied in the trial forum. When the 
case comes to trial, the only affirmative judicial sanction far  de- 
nial of an accused's right to a speedy trial i s  dismissal of the 
charges against the accused who may be guilty and should be 
punished. The remedies available ta the trial court when an ac- 
cused has been denied his right to consult counsel and prepare for 
trial are:  a continuance, with the accused often in confinement. 
or a dismissal of the charms. The harshness of dismissal of __ 

lbl Cirlo\i \ Luohiey. 21 C S C  \I .A 106. 108, ri C \ i R  160. 162 
(1971) ;  Haliihsn Y. Lamont, 18 U.SC.M.A. 654, 653 (1968).  Any referral 
to trial should be by the time the Article 188 complaint IS acted on. 

Hsllihsn Y.  Lamont, 18 U.S.C.M.A. 652, 658 (1968). 
183 UCMJ art 3 9 i a )  
16, Fort  $ Scai i rn  10 L S C  \ I  h 16:. 1W P I .  4; C \ i  R !?- 2;'). 

91  1 1 0 1 1 i  

Haliihan Y. Lnmanr. 18 U.S C.M A 6 5 2 .  653 11963) The court made 

available to B eommandhr who believes that nom; restraint must-be placed 
upon the liberties of one waiting disposition of charged' WBP the context 
far applying the required Article 136 approach before aeekme judicial  re. 
lief.) 
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charges could cause countenance of denials of pretrial rights. 
Does the trial military judge have the power to order the ac- 

cused freed from pretrial res t ra int?  In Newsome v.  McKenzie."' 
seventeen sailors in pretrial confinement petitioned the Court of 
Military Appeals f o r  "Relief from Unlawful Pretrial Confine- 
ment" resulting from an incident that took place aboard the 
L'. S. S. Kitty Hawk on October 12 ,  1972. The charger against fifteen 
of the sailors were referred to B special murt-martial and the ac- 
cuseds had already been befare a military judge at  an Article 39a 
hearing a t  which time they had challenged the jurisdiction of the 
court-martial. In  a memorandum opinion, denying the petition, 
two of the three judges of the Court of Military Appeals ad- 
dressed the question of whether a military judge can order an ac- 
cused released f rom pretrial conRnement.*a' Judge Quinn was of 
the opinion that  the military judge could ' ' r e d d '  the 
while Judge Duncan in his diasent to the denial of the petition 
stated that he would require the government to show cause why 
the petitioners should not be released from pretrial confinement. 
Although he expre8sly withheld an opinion on whether a military 
judge can order a detained sailor released from pretrial canfine- 
ment, Judge Duncan observed that  neither the Code nor Manual 
"invest a military judge with specific authority to consider a pe- 
tition f a r  wri t  af habeas corpus." li0 He noted, however, that  the 
authority of a military judge under the Manual to grant  motions 
for appropriate relief and decide interlocutory questions other 
than challenges may include the authority to order an accused re- 
leased from pretrial confinement."' 

Because judicial relief a t  trial can come "too late" or  be inade- 
quate in nature, the effective u ~ e  of the Article 138 complaint be- 
comes more significant. The Army grants the accused the services 
~ 

22 U.S.C.M.A. 92, 46 C.M.R. 82 (1873). 
186 Id. a t  93). i 6  C . \ l R .  a t  91 Chief Judge Darden Opined thrr release 

f rom pretrial confinement is not "in aid of" the Court of Military Appeais' 
juri~dierion. 

, s o  r, - - -  .". 
170 I d ,  

Id at  paragraphi 69 and 57,  MCM. But b e e  Gagnon Y. United States, 
42 C X R  1035, 1037 IAFCMR 1870) (military judge cannot order release 
from Pretrial restraint because paragraph 21e. MCM i e i e ~ v e s  to commander 
or other appropriate commander the power to c o n h e  end rebase from con- 
finement.). Contra, Gagnon Y .  United Stater, 42 C.M.R. 1036, 1041-43 
(AFCMR 1970) (dissentmg opinion Paragraph 210. MCM illegal became 
releaae from pretrial confinement may be the only remedy for the military 
judge t o  meet hin responnibility to assure a fair trial and because B aesaion 
of the trial held under Article 38a of the Code ineludes the power to grant 
f i n d  relief on motion8 made by the partier.) 
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of a judge advocate in "submitting" the but the serr- 
ices of an Army lawyer to pursue the complaint are, however. 
provided "upan request." 

When an accused i s  rn confinement, the problem is compounded. 
His freedom ta seek advice an whether he has a valid complaint 
is severely restricted. Many accused do not realize the importance 
of obtaining the presence of possible witnesses; others will not 
be able to do so since they are confined. 

The use of c o u n ~ e l  can also help the complainant furnish the 
relevant information free of any command intimidation. Having 
all pertinent information benefits the government since i t  i s  
"charged with acting for" the complainant in "subsequent action 
on his complaint," and because the information may indicate 
m y  leadership deficiencies of the commanders involved. 

The Article 138 quasi-judicial remedy can be the most effective 
weapon available under military procedure to the accused chal- 
lenging the legality of his pretrial restraint. The effectiveness of 
Article 138 depends upon whether the accused is furnished eoun- 
sel to pursue relief from improper pretrial deprivation of iib- 
erty.1'8 

I \ .  P I ~ E T R I A I .  R0I.B OF COI'SSEL IS OTHER 
.%MEPIC.%S .:YSTE!JP 

A .  PROBABLE CAUSE DETERMI.\'ATIO,\'S BY A 
MAGISTRATE 

Unlike military arrests. federal arrests are usually made pur- 
suant to an arrest  warran t  issued by a magistrate who has de. 
termined that  the facts set forth in a complaint supported by af-  
fidavits provide probable cause to believe the accueed committed 
~ 

li2 Army Reg. 27-14. para. 8 (10 Dee. 1973) ( ' '  . . advice will include 
whether. and under what cireumitsneen, an Article 13s e~mpiamf  pmperiy 
he3 . . .I? 

17s I d .  
Sea Coleman V. Alabama. 399 U.S 1, 9-10 11970) ~ The inability of 

the indigent accused an his own TO malize theie advantages of a Iawyei'r 
aseiitanee [at B preiiminaiy hearinel eompeir the eoneiuimn that the Ala- 
bama prelimmnry hearing is B "critical stage" of the state's criminal prmess 
s t  which the aeeueed is ''a8 much entitled t o  such aid [of counsel] as at the 
trial Itself." Poweil Y .  Alabama. 237 U.S. 45, 57 (1932). 

lis Army Reg. 27-14, PBIB. 5e I10 Dec. 1975). 
170 The compiainsnt has the burden of pmof rhat he har been wronged. 

Army Reg. 27-14, para. Sa (lo Dec. 1973). The complainant is advised to 
state si1 pertinent facC and document them with independent evidence. Army 
R ~ ~ .  27.14, para. 5 (io ~ e ~ .  i97a). 
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an offense."' Although the Court of Military Appeals has not re- 
quired application for  nor authorization of a search to be in writ- 
ing,"s i t  has stated that  the application for  authority to search 
should be in writing."' In United States 8 .  Sam li0 the court, how- 
ever, described oral application and authorization to search as  
"uncomplimenrary" to military lau-. Because rhe decisions IO ap- 
prehend and restrain deprive an accused of his liberty as well as 
invade his privacy, a recard should be made of the facts suppart- 
Ing the decisions to apprehend and restrain. 

At the present time, the Army uses military judges to issue 
search warrants, as well as continuing the use of traditional com- 
mander-authorized searches, since the legal issue of probable 
cause i s  more likely to be correctly determined by a military judge 
and consequently that the evidence seized will be admissible a t  
trial,le1 Likewise, it is more likely that a correct determination of 

~ 

111 FED. R. CRIV. P. 4, 5 ,  and 6.1. The Fourth Amendment of the Con. 
rtitvtion provides tha t  'I. . . no warrants  shall I I I U ~ ,  but upan probable 
cause. . . ./' E.0..  Federal Bureau of Invertination a s a t .  can B r i e i t  without 

of reasonableness cannot be 1.88 stringent in a r res t s  and searchis without 
wvarranti, probable cause is required jn these circumataneea a i  well. Wong 
Sun v United Stater,  371 U. S .  471 (1963) : and see Draper V. United Statea, 
358 C. S. 307 (1858) Compare paragraph ZOd, MCM, with paragraph 162, 
v C \ l  .A commander w h o  8ppm1arei  the pmsible use 01 hears%)- IO e m -  
mitting an amused can exercise a broadei power to commit an aeeuaed than 
if he thought he was iimited to strict  rules of evidence. 

Un!wd Stares j.. Hirriook. 1 5  U.SC\I.A 291, 293, 1 5  C.\IR 163, 
266 (1965). Unrred Srarei r. Sparks. 2 1  U S C . \ l h .  134. 1 3 5 ,  w C.LI.R. 18s. 
139 118711. 

li'' Unrrod Srare i  1. Harrroak, I5 US.C.11.4 291, 198. 35 C.\ lR 163, 
1.0 : 1 9 6 5 ) .  r ' n i r e d  Stares r Sparks. 11 U S . C \ I &  134. 1 3 5 ,  44 C.11R. isB. . -. . . . . 
L8Iy llY71, 

' " O  United Stares r. Snm 2 2  US.C.\l.h 114, 129, 46 C.Z1 R. 114, 129 
( 1 9 7 3 )  (Crrminal investigator and eommnnder authorizing search reeaiied 
different facts being iubmitted to commander m request by investigator to 
eammander far search avthorizatmn).  

I s -  i r m i  Rea ?:-lo. Cheater 14 (Chanre S o .  9. 19 luiv. 1971) Ourrv the 
desire of commanders and pdliee agents t; undergo th; r k m  and tlmd con. 
rumption fa prepare writ ten affidavits. To encourage commanders and police 
Y O  utilize l e d  emertise to determine the oueation of mobable cause. some 
general eo&ma;tial convening authorit i& have deiegated to pait-t ime 
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probable came to restrain an accused pending trial would be made 
by B military judge. 

Although the Court of Military Appeals SmctmnS, with ''care- 
ful scrutiny," the commander acting in the capacity of a map- 
is t ra te  i t  is clear that commanders are not sufficiently "neutral 
and detached" to meet the test prescribed by the Supreme Court 
in Cooitdge u .  S e w  Hanipskire 113 and Shodwiek 8 .  Tatnpa.'" In 
Coolidge, the state Attorney General, in his capacity as  a magis- 
t r a t e  issued a search warran t  for the evidence af a murder. The 
Court held the warran t  invalid because the Attorney General was 
"actively in charge of the investigation and later was to be chief 
prosecutor a t  the trial." In Shadwtek v .  Tampa, the Court con- 
strued the "neutral and detached" test ta require "severence and 
disengagement from the activities of laiv enforcement." I j d  The 
Manual places an affirmative duty upon the commander to be ac- 
tively engaged in the Investigation of reported offenses,". and. 
more often than not, the commander is commonly the formal ac- 
cuser.'8' 

"Careful scrutiny" of the commander's decision to restrain an 
accused pending trial by a military Judge or by the appellate 
courts is arguably required because of the difficulty the com- 

mlllfari. iudnei stationed a t  their commands the authmii-  t o  order searchei 
~ 

4 memirand;m of record of the informatian presented t o f h e  judge preserve8 
a record of the facts on which the dieiiian 1s based Thin procedure uould be 
the same value in the svthorizine of apprehensions. 
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mander "may tend to experience" in being neutral and detached.1Bg 

B .  PROCEEDISGS BEFORE T H E  M A G I S T R A T E  

1 .  Pi~rpose of  the ixitial appearance. When an arrest  is made by 
federal officers, the defendant must be taken "without unneces- 
sary delay" to the nearest available federal magistrate.lnO The 
magistrate informs the defendant 

. . . of the complaint against  him and any affidavit filed therewith. 
of hla right to retain e~unse l ,  of his r ight to request the assignment 
of e o u n ~ e l  If he IS unable to Obtain counsel, . . . of the  general Cir- 
e u m ~ r s n e e ~  under which he mas S ~ C Y I ~  Pretrial  release, . . . t h s t  he 
13 not required to make B statement and tha t  any statement made by 
him msv be vied sea inr t  him. . . . i andl  of hi8 rirht to a mel1minarv . .  . .  
examlnatio".'~' 

The defendant must be allowed a "reasonable time and appar- 
tunity to consult counsel" before the preliminary examination can 
be held,"'' and the defendant can be released on bail pending the 
preliminary e x a m i n a t ~ o n , ~ ~ ~  At  the preliminary examination, the 
magistrate determines if there is probable cause to believe that 
~ 

Jam.  ? I  U J . C . \ I  J, 124, 127, 16 C\l .R I? 
v Brewer. 408 U. S. 471, 485-86 (1972) (Fr 

between parolee and parole offieer may have affected the parole ofieer'r 
recommendation t o  revoke parole.) 

FED. R CRI\I. P. S ( a ) .  If a federal  m8girtm.w is not reasonably 
available, the defendant can be taken to the nearest  state or loeal magistrate 
specified in 18 U S.C. 53041 

1 8 1  Id. a t  S i c ) .  Cornpaw the scape a i  t h n  infarmatian s z t h  tha t  of 
Article 10 of the Code to "inform hrm of the apeeifie wrong of which he is 
accused.'' If the  federal  offense 19 "minor," m e  with a maximum punishment 
not exceeding imprisonment for mare than  one year or B fine of $1.000 or 
both. the magirtrate e m  t r y  i t  On initlai appearance, ID a minor offense, 
the magi i t r s te  informs the defendant of the inme information as set  forth 
I" Federal Rule Sc, and taker the defendant'r plea to the charge 11 the 
defendant consents to trial by the magiatrate.  i f  the offenre I P  ''pett5.i" one 
with a maximum punishment no t  exceeding impnmnment f a r  six months OT 
B fine of not more than $500 01 bath, 0" appearance, the magistrate informs 
the defendant of the charge agarnit  him. his r ight to caunnal, and his right 
to trial I" the district  court. and proceeds ta take the defendant's plea t o  the 
charge.  18 U.S.C 53401 (1968) idefinitmn of B minor offense): 18 U S.C. 
51(31 (19481 (dehnitmn of B petty o f f e n ~ e l ,  FED. R PROC. FOR THE TRIAL OF 
lilllox OFFEZSES BEFORE U. 8.  MAC. 2. 3. "A defendant 16 enritled to B pre. 
llmlnary examination'' if he 1s to be tr ied by a Judge of the district  court ,  in- 
atead of B maglstrate.  except tha t  there 1% n~ right to a preliminary examina- 
lion f a r  B petty offense." FED. R. C R r P .  P. 5 ( e )  Advice of tho general cir. 
cumntances under whlch he may obtain p.wtrlsl release WBS added ~n 1972 
became the defendant 13 often without counsel at  this paint m d  may be un. 
awme of his r ight to pretrial  release. H. R Doc. No 92.285. 92d Cone ,  Zd 
Sesi .  29 (1972) [heremafter cited a i  H R DOC. No. 92-2851. 

1 8 2  FED. R. CRLII. P s ( ~ )  
ll8 I d .  
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the accused committed the offense m order to  justify holding h m  
i n  custody or require him to past bail until the grand ju ry  con- 
siders whether to indict him.In' If the magistrate finds that prob- 
able cause exiats, he may set conditions far the accused's pretrial 
release under court control. If he does not find probable cause, 
he discharges the accused and dismisses the complaint."' 

The purpose of this "initial appearance" befare a magistrate 
is to make certain that a judicial officer. not a law enforcement 
officer, advises the accused of his right to counsel and of his privi- 
lege against self-incrimination as quickly as The initial 
appearance and judicial warnings are  intended to prevent a n y  VI- 
dat ion of the suspect's rights and to prevent arrests f rom being 
made on   us pic ion alone.". When a canfesaian or other evidence 
has been obtained from an accused after an "unnecessary delay" 
in taking him befare a magistrate, the evidence i s  inadmissible 
under the YeSobb-Mallor! ,  

84 



MILITARY PRETRIAL PROCEDURE 

Although McSabb-Molloru does not appear to apply to military 
practice, there is no anoiogue to the initial appearance before a 
magistrate required in the federal system,1gs the military accused 
is deprived of his liberty before tr ial  through the same basic pro- 
cedural scheme tha t  is used to determine any pretrial restraint of 
the federal accused.2" Thus, the need for the Meh'ebb-Malbry rule 
or a similar provision exists in military criminal procedure. 

Congress has reacted to the M c N a b b - M d b r y  rule by tailoring 
it. The Omnibus Crime Control and Safe Streets Act of 1968 
provides that,  absent ~ o m e  other indication of involuntariness, a 
confession obtained within six hours following arrest  is admissi- 
ble, even though the person has not been brought before a com- 
mitting magistrate. Even if delay exceeds six hours, a voluntary 
confession is admissible if the delay is reasonable in light of the 
inaccessability of the magistrate.zD2 The stated purpose of this 
provision was not to overrule MeNabb-Malloru, but to assign 
''DroDer weight" to it."'< 
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2. Fu~.riisIihig C O I I I I S L ~ .  The ABA S t a n d a r d s  p r o v i d e  that  a n  ac- 
cused should be fiirnished counsel "as soon as feasible" either up- 
an his being taken into custody, being brought before a commit- 
ting magxtrate,  or being formally charged. whichever occurs 
first /"j Likewise, federal criminal p r o c e d u r e  provides that  a de-  
f e n d a n t  unable t o  obtain counsel should be assigned counsel "to 
r e p r e s e n t  him at every stage of the proceedings from initial a p -  
p e a r a n c e  before the magistrate throuph appeal ."-"'  

Earls furnishing of counsel to an a c c u s e d  benefits both societ) 
a n d  the a c c u s e d :  

S a l  only common concern for pratec tm of the m t e m f i  of the 
accused but slio the desire t o  maintain the viability of the adi,ersr)  

Broeder sees this footnote as B departure from the previous Court refusal to 
apply the .MeSabb-.~lcllory rule to the stater E.g . ,  Gellegos Y Kebraiks.  312 
L' 8. 5 6  11961) Broeder points to the reliance I" faatnore 12 of l u n ~  S u r  

'abb-.llollmy Ri le  I t s  Rtsr. Rationole w d  
1 9 5 8 )  where the author% state that  "Rule Sa 
1 Procedure ii a ~ i n e  qiw ?/on ~n ani scheme 
e 6a and 11s exclusionary n l e  deserve con-  

rtitutional a t l t v i  I" both the irates and the federal government Broeder 
-UPTO, a t  572.73 Broeder a160 notes tha t  the i n v a ~ m n  of pnvacy and effect  
on reputation is f a r  more PigniAesnt with prolonged dlegal detention than 
with Illegal a r res t  or iemeh applied to  the states through the Fourteenth 
Amendment due process Cisuse in Won# Sun and Mspp Y .  Ohio, 367 U S 

~~~~ 

cited as ABA Sm. DEF Svc.] 0i.l 

fhii rtafement 
lad The breadth of h i e  44 was spelled o u t  in 1868 h i  amendment from 

If the defendant appears in court  airhout mumel, the c o u r t  rhaii 
advise him of his r ight to counsel and assign C D Y O I D ~  t o  repreaent 
him a t  every staee of the Ormeedinn unless he eieeti t o  oioceed 
withavt cou&l a; IS able toobta in  &"sei, 

The 5fnndard for furnishing counsel is not indigency, but inability to obtain 
/ovnsel, for example, unpopularity of cause To require paiment of u h a i  
m e  can would be a proper C O Y ~ S ~ .  Woad v rn i ted  States,  389 U S 20 
119571, Criminal Jwt ice  A c t  18 U S.C 03006 A (1951) 
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ryntem 1s a t  stake. The health of tha t  system depmdr upon the 
eonatant challenging of ofieials by piofeswmal eouniei trained in 
the ~ a l u e s  tha t  system seek8 to protect and schooled in the proper 
methods of Its operstwn.20~ 

When officials in the system a r e  neither "legally quaiified" nor 
"neutral and detached," the requirement far  the early effective as- 
sistance of counsel is more imperative. 

Rehabilitation of an accused is more likely if he is furnished 
counsel as early in the prosecutorial process as possible. Detained 
first offenders have been shown to be half again as likely to re- 
ceive prison sentences as  bailed repeated ~ f f e n d e r a . ~ ~ '  The same 
generalization can be said of the military procedure of deferring 
a sentence to confinement pending final action on the case by the 
convening authority.2on If the convicted soldier has  manifested 
good behavior during deferment of the sentence, clemency in the 
form of a suspension of confinement is more One 
must be treated fairly throughout the entire criminal process, not 
just  a t  the trial, if he is to develop a respect f a r  the criminal 
proce8s.2'O Providing counsel early in the criminal process may 
counter t o  same degree the public pressure8 for mass-produced 
justice.2" Rehabilitation can be sought in some cases by diverting 
a case to agencies ather than the criminal court. The ABA Stand. 

, . . . . , . 
Doi UCMJ ar t .  67(d)  (1968). Paragraph  881, MCM, s u t h o r i m  defer- 

ment m the sole discretion of the convening authority on B written applica- 
tion of  the aemred 01 hi8 eounsei. "Deferment should not be granted, for 
example, when the  aecuaed msy be B danger to the community or when the 
likelihood exists tha t  he may repeat the ~Rense  01 flee to avoid service of 
his sentence." The deferment may be reaeinded in the "sole and plenary" 
discretionary authority of the con~ening  authority.  MCM, paragraph 881. 
Rescinding deferment cannot, however, be without B factual barir 07 other. 
wire arbitrary.  Collier V. United States,  1 9  U.S.C.M.A. 611. 42 C.M.R. 113 
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ards Relating to the Defense Function require the lawyer to "ex- 
piore" an early diversion of the accused from subjection io the 
criminal  process.^" Because of the necessity in  the military for 
good order, discipline, high morale, and protection of the public 
investment in each soldier by rehabilitation wherever possible, 
the military should furnish counsel to an accused as early 8s does 
the civilian system. 

The Supreme Court  has recognized the necessity for counsel 
d u n n g  the period before trial when "consultation, thorough- 
going investigation and preparation [are] vitally important." -:' 
Judges, prosecutors. and defense counsel agree that the appoint- 
ment of counsel as early as possible is "a critical aspect of pro- 
viding representation that  is truly valuable and effective.'' ?'< The 
liberty of the accused may be necessary for the conduct of an ef- 
fective pretrial investigation; the accused may be the only person 
who can iocate witnesses a h a m  he recognizes but does not know 
by name. Important military witnesses may be difficult or impos- 
sible to locate because of frequent transfers and rapid separations 
from service. 

The ABA Standards recommend that legal services be initially 
offered to  the accused through a Miranda-type warning admin- 
istered by the police a h o  already give the warning upon taking a 
person into custody or restraining his The ABA 
~ 

9 1 j  AWA STANDAADS REUTINC IO THE PROSECUTIOI AKD DEFENSE Fuxc- 
TIOP,  THE DEFEXSE COUXSBL (Approved by AHA Home of  Delegates, 19711 
8fi.la. Iheranaf te r  cited 8 s  AWA STD. DEF. Func~rowl' "Whenere? the 
nature .and eireumitanees of the case permit, the lawyer for the accused 
should explore the possibility of an e d y  diversion of the ease from the 
criminal p m e w  through the use of other community age me^ " (emphani  
added.) The AWA Standard,  The Prosecution and Defense Function hsr 
been made appheable to the Army, ''YDI~PS they are clearly inconsistent with 
the Uniform Code of Military Justice, the M~anual fa r  Caurts. lart ia1 and 
applicable departmental  regulations." Dep? of Army Meaaage Yo. 2220652 
September 1972, DAJA-MJ. (To become paragraph 2-32, Arm) Reg. 27-101 

9 1 3  Powell V. Alabama, 287 V. S. 45, 5 1  11932). ". . . during perhaps 
the most critical period of the proeeedinrr against  the defendants charged 
wlth mpe,  B capital offense in the iuriidietion, tha t  1% to say, from the time 
of their  arraignment whin they pleaded not guilty until the beginning of 
their trial, when conaul ta tm,  thoroughgoing investigation and preilaration 
were vitsl iy important, the defendants did not have the aid of e o u n d  in 
m y  real iense, although they were as much entitled to aid d u n n g  tha t  
period as a t  tho trial  itself." 

21' ABA STD. DEF. S Y C ,  Commentary 45, czting L SlbVERSTEli, DE- 
SENSE OF THE POOR 83-86 (1966);  m e  Hunvald. The Right to Counacl at the 
Pisliminary Hsanny. 31 Mo. L. REV. 109, 117.18 (18%). Early repreaenta- 
tion inelvdei motions neekine wetr ra l  release of the accused AHA STD DEF 
FUYCTTON, @. la .  

Z I J  AEA STD. DEF. SYC. 57 1, Commentary 60 
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Standards fur ther  provide for a formal offer of counsel by a law. 
Yer, or by a judge or  magistrate if a lawyer is not available as 
soon a s  possible after the police warning.2'a 

When the defense counsel has entered the case, he is duty bound 
to obtain evidence needed in his representation of the aeeused.217 
Defeme counsel should use investigatory and expert services 
". . , for  effective defense participation in every phase of the 
process, including determinations on pretrial release [and] com- 
petency to stand trial. . . .''z13 Congress has provided the federal 
accused with supporting services that  meet the ABA Standard.*'* 
The Court of Military Appeals has ruled, however, that  Congress 
did not intend to provide them to the military accused.22o The only 
relief afforded to the military accused is government-furnished 
expert assistance in order to assure the accused a fa i r  opportunity 
to prepare for any trial which may eventually be ordered.2" The 
opportunity is fair  only if that  opportunity is substantially equal 
to that enjoyed by the prosecution.212 

Disposition of military charges will be expedited by furnishing 
counsel to the accused upon incarceration or  charging, whichever 
occurs first. Because the accused is entitled to legally qualified de- 
fense counsel at all levels of Army courts-martial,2zs no increme 
in manpower will be required if counsel is provided to the accused 
when he is placed in pretrial confinement or upon restriction, or 

z16 Id. a t  $7.1,  Commentary 60-61. Offermg e ~ u n s ~ l  in private through 
an s t t o r n w  minimize% the risk of disclosure Of i n f o r m a t m  pre judmai  to the  
accused. Perhaps paralegal pernonnd can be trained to do  this. Sea 41 F. R. 
D. 389, 402 ( 1 9 6 7 ) .  "The things tha t  are said, the tone of voice, the atmoa- 
phere of the e u ? t r m m  or other place where the offer is  made, whether the 
defendant 13 given a written expianstion of his r ights or told orally, whether 
by the ludKe, the prosecutor, the defender, or B court official: all these matters 
and perhaps o t h w  affect the defendant's decision to accept the offer of 
eouniel or reject it." ABA STD. DEF. SYC.. Commentary 60, quoting L. 
SILVERSTEIN, DEFENSE a? THE POOR 86 (19651 (relying on an American Bar  
Foundation Survey) .  These abnewstians p o ~ ~ e s s  r r sa te r  materiality I" the 
mi l lbry  context. If neeensary, the formal offer of eoun8el and later eam- 
munieatmn with counsel could be by telephone. E.g . .  Iilmois Code of Crlmlnai 
ProMdure requires tha t  B natiea of thm right be e ~ n s p l e ~ o ~ d y  in the j ad  or 
poiice station. ILL. RET. STAT. C. 38,  103-3.7 (SUP?. 1966) 

~ 

217 ABA SIB. DEF. FUWCTION, commentary  217. 
218 ABA STD DEP. SVC.. 51.5. 
21B Criminal Justice Act. 18 U.S.C g3006A (1964). 
IZo Hutson v United States.  19 U.S.C.M.A. 437, 42 C.M R. 39 (1970). 
211 Id a t  438, 42 C X R  a t  40. 
212 Beanos, 8upra note 1, a t  781. 
223 407 U.S.L.W. 26 (1972).  Department of the Army Mesaage, this 

subject, reproduced in The Aimr L O W Y C ~ ,  Aug. 1912 a t  7 and in The A m y  
L l i ) r r  Sep. 197' e t  I J ,  applies Arg~rringer v. Himiin. 407 US 25  (1972) 
IO rhe Army. 
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upon preferranee of charees. Needless trials w11 be avolded when 
the defense counsel can convince the government of the inadvis- 
ability of proceeding to trial. If a case is referred to special or 
general court-martial in the Army, the military trial judge will 
normally schedule the trial within ten days of referral for a ape- 
cia1 court-martial. and 20 days for a general court-martial.??' The 
military judge cannot. h a w s e r ,  arbitrarily deny a defense re- 
quest for a continuance to prepare for trial 

Effective furnishing of counsel to the military accused could be 
accomplished by directing defense counsel to interview the de- 
tained or charged accused or by establishing a n  analogue to the 
federal "initial appearance." .4s a minimum, the statement of the 
commander under Article 10 of the Code should also include ad- 
vice to the accused of hia right to the immediate assistance of 
counsel. 
3. S e t t w  eoibdctions i o ,  pretrial release. Conditions for release 
of the defendant are fnst set by the magistrate a t  the initial ap- 
pearance. I f ,  a t  the preliminary examination, the magistrate finds 
probable cause to believe the accused committed the alleged of -  
fense, restraints an the liberty of the accuied are prescribed pend- 
ing consideration of the case by the grand jurr.'?d 

"From the view of pretrial release, the early appointment of 
counsel is essential." F Even if background information on the 
accused IS available to the magistrate from other sources, the ABA 
Standards perceive that the defense cmnsel must preaent the de- 
fendant's claim for pretrial release a t  the initial appearance If it 
i s  ever to be adequately heard.'2' 

The A B 4  Standards Relating to Pretrial Release favor "the 
release of defendants pending determination of m i l t  or inno- 
cence.''2'o In 1966, Congress reformed the federal bail system to 
reflect this same purpose-prevention of needless pretrial deten- 
~~~~~ 

214 MILITARY JUDGE'S GLIDE. D E P A R T I I L ~ T  or THE ARMY PAMPHLET 27-8, 
Appendix H. Uniform Rules of Practice Befare Army Courts-llarnal. R u l e  
33 (Change 4. 9 Jan 1973) ( ' 'Counsel f a r  bath n d e r  rhall  prepare for  t r i a l  
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t i ~ n . ~ ~ ~  Deprivation of pretrial liberty should be based on "some 
legitimate purpose of the criminal process."23' For  example, in 
the federal criminal jurisprudence system, excluding the District 
of Columbia, prevention of fiight is the only factor considered in 
determining the degree of control over a defendant pending 

In the District of Columbia, "the safety of any other per- 
son or the community" is another factor to be considered in ea- 
tablishing conditions of pretrial 

Both the Bail Reform Act of 1966 and the ABA Standards rec- 
ommend consideration of conditions other than the nature of the 
present charge in determining what conditions should be placed 
upon pretrial release.2g' The accused's family ties, length of resi- 
dence in the community, mental condition, record of prior pun- 
ishmenr. record of appearance or nonappearance or flight con- 
cerning previous prosecutions, reputation and character, and per- 
sons who would vouch for his reliability should be considered, 

The magistrate muat also consider the issue of probable cause. 
the likelihood of conviction, and any punishment that  might be im- 
posed in determining the conditions of pretrial restraint. Knowl- 
edge of the military background and much of the civilian back- 
ground of the accused is available to the commander 8s well 8 s  
the same type of information available to the federal magistrate. 
The commander frequently cannot make an informed evaluation 
of these matters. Consequently, if a lawyer is not a\wilable to rep- 
resent the accused, the commander cannot make a n  informed de- 
cision. 

In the federal criminal system, the court expects the defense 
counsel to assist it in the establiahment of effective conditions of 
release.236 Defense counsel can locate and point out available com- 
munity resources. Too often in the military criminal practice the 
company commander is satisfied if a troublemaker is away from 
the company regardies8 of whether he belongs in confinement. The 
accused's defense counsel would be more interested, for  example, 
to see that  the accused needing alcohol abuse treatment or other 
~ 

230 80 Stat. 214, 52 (1966) ; The purpose ' 'ai the Bail Reform Act of 
1566 IS to revise the practicer relating to bail to assure thst 811 persons, 
regardlei% a i  their flnancial status. shall not needlesiy be detained pendine 
their apgearancei to answer charges, to testify, or pending appeal, vhen de- 
tention serves neither the ends af iurtiee nor the pubhe interest" 

231 ABA SID. PRE. R E L ,  Commentary 23. 
Bail Reform Act of 1966. 18 C S C !6146(aI 

233 23 D. C. Code E23-1321(a) (1970). 
2% Bail Reform Act of 1566, 18 U.S.C. 83146(b l ;  ABA STO. PRE. REL. 

235 Banks Y United Stater, 414 F Zd 1150 (D C Cir. 1969) 
65.1. 
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medical treatment is sent to an appropriate hospital instead of to 
the stockade. 

Under federal criminal procedure, if the conditions determined 
for release are  not met, the federal court exercises supervision 
over the continued confinement of the accused. The attorney rep- 
reaentinp. the navernment must r e m r t  to the court bi-weeklr n h v  . .  . .  
each defendant held pending indictment, arraignment, or trial 18 

still in confinement.236 
If the defendant is unable to meet the imposed conditions n i t h -  

in 24 hours, he can require the magistrate to put the reasons for  
the particulars of the order i n  The defendant may then 
move far amendment of the order in the court having original 
jurisdiction over the offense.2as If that court determines that the 
defendant should remain detained, the defendant may appeal 
within 10 days to the court with allpellate jurisdiction over the 
trial court. The appellate court may approve the order, return the 
case to the lower court for further evidence, or order the de- 
fendant released. In order to facilitate the just and speedy dir- 
position of the appeal, the district court must state the reasons 
far  its decision. 

The Article 138 complaint serves the same purpose under mili- 
tary procedure as  does judicial review of pretrial deprivation of 
liberty in the federal sy8tem. The federal defendant has the as- 
sistance of eaunael in his pursuit of review of his deprivation of 
liberty and lhis representation by counsel does not depend on the 
chance that he will rewes t  the assistance of counsel Unless coun- 
sel is effectively provided to the military accused, the Article 138 
complaint cannot be compared with the federal system of judicial 
review of deprivation of pretrial liberty.2s" 

C .1 SO.~.UILITAR~~S2'STE.I. f  OF PRETRIAL U E T E S T I O S  

The use of counsel as a safeguard in B civilian system of pre- 
trial detention where an accused is not entitled to bail should be 
par t icdar iy  enlightening ~n the examination of %hat  role the mill- 
tarp defense counsel should play in the System of military pre- 
trial detention. The value of providing counsel to the accused un- 
der the present military pretrial detention system can be more 
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accurately assessed by considering the additional safeguards used 
in the nonmllirary pretrial detention system 

A pretrial detention statute that does not authorize the release 
of the accused on bail under any circumstances would probably be 
constitutional.Z4o The ABA Standards provide that  a limited pre- 
trial detention provision, hedged with adequate procedural safe- 
guards, would survive constitutional a t t a ~ k , ~ "  and dictum in one 
Supreme Court decision has suggested that  the eighth amendment 
prohibition against excessive bail applies only in case8 where the 
judge decides to grant  bail.242 

In 1910 Congress established in the District of Columbia the 
first federal civilian pretrial detention system that  did not pro- 
vide the defendant with a right ta Congress incorporated 
~ 

940 ABA STD. PRE. REL., Commentary 67, ntrng Note, Preventive Deten- 
tion Before Trial, 79 HAW. L. RN. 1489, 1500-05 (1966). The ABA Stand- 
ards,  however, recommended against  the adoption of preventive detention for 
several r e a ~ o n ~ .  The eons t i tu tmal  questions would becloud the detention 
system. Predrction of who would be likely to commit fur ther  offenier i8  too 
uncertain to be tolerable. The eRect on the detained defendant would be 
"devastating." Newspaper account$ of the detention could reach the jury.  
Too httle is known of the t ime need for preventive detention. Id.. Cammentary 
68. Many atate eonatitutioni and statutes require tha t  bail be bet for  all 
"on-capital offensei. Id., Commentary 68. 

111 ABA STD. PRE. REL., Commentary 61 The rationale supporring pre- 
tr ial  detention in non.eapital eases is the publie necessity for safety from 
fur ther  offense8 and LO protect the integrity of the tr ial  process from tamper- 
ing by the accused when the already present ssnctmnn of the criminal law 
wil l  not suffice. This exception for public necessity can be analogized to tha t  
for  f irst  amendment speech. The strength of this approach is greater in 
the mili tary because of the absolute necessity for msintaining good order and 
discipline. Thus,  danger to the community is a ruffieient baris for  pretrial  
deprivation of liberty without q u a i  protection difficulties Note, The Bail  
Reform A c t  o f  1 9 8 6 ,  63 IOWA L. Rw.  170. 193 ( 1 9 6 7 ) .  Note, 79 HARV. L. REY. 
1459, supra note 240. The principal problem i s  predictability of fu ture  erim. 
i d  conduct. For thi9 IBBBO~, the caurtn still reqmre tha t  there be no depri- 

rhour due pr0cesi of 11%. This requrroment bar 
been expressed by applying the "presumption of innocence" iuie of evidence 
far tr ials to the baax  for pretrial  liberty SIB Suck Y. Boyle, 342 U S 1, 4 
(19611. This observation was made in Note, 79 HAW L. Rev. 1489, dupro 
note 240, a t  1501. To accord with due procesa, the Harvsrd  note describes B J  

necessary procedures for preventive detention the right to a full hosring, 
the effective aaaiatanee e l  counrd, and an adequate ~eview procedure. 19 
H A W  L. RRI., st 1508 

Carlaon V.  Landon, 342 U. S .  624 (1962) ( e i~11  esse m ~ o l v i n g  de- 
portation when national security involved) Contrm, Id. a t  556 (Black, J ,  
dissenting opinion) 

District of Columbia Court  Reform and Criminal Procedure Act of 
1870. 23 D. C. Code, Chapter 13, 1923-1301.28-1332, 84 STAT. 604 (1970).  
Four state jurisdictions authorize denial of bail in limited cireumatances: 
Texas (Vernon'% Texsr  Constitution, V.1, Art I, $118 when a rubstantmi 
ihowing of guilt  of eharsed felony and two previous felony eonvietimi,  for 
60 dags unleir eontinuance, with immediate appeal)  : Arizona Renaed 
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strict substantive standards and procedural safeguards into the 
legislation to satisfy the requirements of due process. Under this 
system. the defendant may be detained pending trial for 60 days 
without bond if the magistrate has conducted a preventive deten- 
tion hearing and has found that none of the alternatives available 
in  the general federal civilian System short af confinement would 
"reasonably as~ure  the safety af any other person or the com- 
munity." )') In making this determination, the magistrate applies 
the standard of "clear and convincing" evidence to the particular 
circumstances of the case in deciding whether there i s  a sub- 
stantial probability that  the defendant committed the offense for 
which he is brought before the magistrate 245 Circumstances justi- 
fying pretrial detention without bail a r e :  (1) the accused is 
charged with B "dangerous crime:" ?lB (2 )  the accused is charged 
with a "crime of violence" and he has been convicted of a crime 
of violence within the past ten years. or the current charge aripi- 
nated whiie the defendant was released pending trial or sen- 
tence:24' or ( 3 )  the defendant is charged with any offense and 
he has attempted to or does obstruct justice or intimidate wit- 
nesses 94s 

The procedural safeguards, inciudine counsel to represent the 
defendant, are generally the same in the pretrial detention deter- 
mination proceeding as they are in the federal preliminary ex- 
amination.?'* The hearing to determine detention is held immedi- 
Sfatutc8.  \'.6, Title 13, 1970 Supplement. SQ13.1677-78. revocation af PTe- 
trial release upon findmg of probable cause tha t  the defendant cammitred B 
felony while on release),  Maryland (Ar t .  27, 8616% Annotated Code of 
Maryland [I' 3, 1 8 7 1  Supp.].  refusal of bail t o  pernan charged with enme 

ree on bail) : and Sen, Yark (MeKmneg'a Annofated Laar ,  Code of 
SI Procedure. Title 12, 1653. bail i3 ''a matter of discretion in all 
C ~ P O E . ~ '  Authorizing deniai of bail for  high risk of flight and dsnger- 

ouineas, when appropriate.  People v Melville, 6 2  Mist 2d 366, 308 N Y. 3 2d 
671 (1870) 244 23 D C. Code, f23-1322!b) (2)  (1970).  

2 1 8  Id  
J ) B  I d  a t  $23-1322!al  11) "Dangerous crimes" are robbery, burglary 01 

arson of bvriness or ~ lsep ing  premmii.  forcible rape and asssuit with intent 
t o  commlt rape. and sale of dangerous drugs. Id at 823-133113i .  The govern- 
ment must aim show tha t  no other condition vi11 reasonably ~ i s u r e  safety 
of the eommuoilp bared om the defendant'r ''pattern of behavior cansmting of 
hie past  and present conduct." Id. a t  $23-1322ca) (1) 

2ii Id. a t  $23-13221a1 121. "Crimes of vmlence" are a f f m ~ e .  hated in 
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ately, but the defense may request a delay: five day is the maxi- 
mum unless there are  extenuating circumstances. The prosecutor 
can request up to three days delay.'bo Until the preventive deten- 
tion hearing the defendant can be detained.2b' At the hearing "it 
is obviously important [for the defense caunsel] to be able to pro- 
pose less restrictive alternatives to the court. . . ." m If the de- 
fendant is ordered detained after the detention hearinp, the mag- 
istrate must issue "an order of detention accompanied by written 
findings of fact and the reasons for its entry." led 

A study of the first ten months experience under the District 
of Columbia pretrial detention statute showed t h a t  one-third of 
the District's felony defendants probably did fit under the cate- 
gories of persons accused of "dangerous crimes" or "crimes of 
violence," yet only two percent were proceeded against under the 
preventive detention statute.964 Approximately one-third of the de- 
fendants who were subject to the preventive detention statute 
were never released before trial because they were unable to meet 
the condition of release, usually a requirement that  high bond be 
p ~ s t e d . ~ ~ S  The average pretrial detention hearing lasted about 
three hours, with a vigorous defense being conducted on constitu- 
tional, legal, and factual grounds.2j0 In contrast, the average bail 
preliminary hearing lasts about five to ten minutes.?n' Canse- 
quently, little incentive ir present for the prosecution to engage 
in the lengthy and case-divulginp preventive detention hearing. 
Evidentiary considerations do not c a u ~ e  the lengthy preventive de- 
tention hearing. since the information presented does need not 

260 Id. at  g23-1322ie) ( 3 ) .  The preventive detention hearing 18 independ- 
en t  of and can precede OT follow the preliminary exmination (hearing to 
determine probable cause). 

261 Id. 
m N. BASES AND W. MCDONALD. P R E Y E N T ~ E  D E T E N T ~ O N  IX THE DIS- 

TRICT OF COLUMBIA' THE FIRST TEK MOXTHB. App. J .  a t  119 (Public De- 
fender Service guidance to defense e~unse l ,  1972) [hereinafter cited BQ 
P m w x ~ m  DETENTION is D. C.]. 

~ 

Z e d  D. C Code, Q23.1322(b)(3). 
i 3 L  PREYEKTIVE DETEXTION IN D C , auwa note 2 5 2  a t  68. 
m i  I d .  
l J 0  Letter from Harold H. Titus,  Jr , r. S. Attorney, Washington, D. C. 

to Professor Samuel Dash, Jan. 3, 1972, m PREYEXTIYE DETEXTrOX IT D. C., 
avpro note 2 5 2  a t  App. B. The Di~r r i e t  of Columbia Court a i  Appeals 
hms required tha t  a five-day detention under D C .  Code S23-1322(e) (1970) 
be imposed before preventive detention i e  s o w h t  fa r  perrons who h a w  been 
released on probstion, parole, or mandatory relealing pendine eompletlan 
of B sfate 01 federal  sentence. Briscoe v Cmted Stater,  No. 6S00, Jan Term 
1971 No. 16081-71. 

267 Letter from Mr .  Titus,  dr., t o  Professor Dash, ~ w p r o  note 256. The 
iengthy pretrial  detention hearing time cam be expected to be reduced once 
the canstitutionality of the statutc 13 Iitwated. 
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conform to the requirements established by rules of evidence,23e 
and substantisi probability of guiit of the alleged offense can be 
ahawn by "proffer or  otherwise to the judicial offieer."Z5e Unless 
the preventive detention procedure becomes more commonly used, 
judges will continue to manipulate bail to preventively detain de- 
fendants believed dangerous to the community or likely to intimi- 
date witnesses. 

There are significant differences between the military pretrial 
detention procedure and the pretrial detention system used in the 
District of Columbia. The District of Columbia system is more 
sophisticated. evidenced by more refined criteria to confine, higher 
requirements af proof. and greater procedural safeguards inciud- 
ing the early assistance of counsel. 

Pretrial procedures in civilian criminal justice systems assure 
that  there is probable cause to hold an accused for trial,2du a h i l e  
pretrial procedures in the military are largely without the safe- 
guards used to insure the existence of probable cause to 
The Congress and the military have recognized this fact and cur- 
rently are considering improvements in the quality of pretrial 
procedure in military justice. These improvements will not only 
incorporate many of the safeguards afforded by civilian pro- 
cedure. but will also take into conideration the unique require- 
ments of military operations and the commander's responsibility 
for maintaining discipline. 

V. PROPOSALS TO IMPROVE MILITARY PRETRIAL 
PROCEDURE 

A .  ARMY PILOT PROGRAMS 
The United States Army has recently implemented several pilot 

programs that incorporate many of the provisions of the Federal 
Rules of Criminal Procedure, the District of Columbia pretrial 
detention system, and the ABA Standards With Regard to Pre- 
trial Procedure. 

258 D C. Code, S23-1322(b) ( 2 )  1 0  (1970).  
a s @  I d .  at &23-13221e) ( 5 )  
NU Sehafer, aupm note 1, at 6 Whether the safeguards achieve due 

~ m e e a s  can be dereimined by whethei the procedure8 a m  "fair and feasible 
~n t he  light af then existing values and capabilities? 

261 ". . . the imponderable 'military necessity' . . 1s an important addi- 
tional variable in militsry law. . . . military n e c e ~ ~ i t g  is ~n aften used and 
undefined term. Generally I t  represents that which is essential ta the numesa. 
f u l  fulAllment of  the military miriim (whatever that may be)." Willir. 
Thc C-ditirnion The United State8 Court 01 >Jtlrtary Appeoli and the 
Futu~c ,  57 MIL L REV. 21. 66 n 206 (1972) .  
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Vnder one of the new programs members of the United States 
Army serving in Europe who are ordered into pretrial confine- 
ment must now consult with a lawyer before being physically 
placed in Under another program all summary and 
special courts-martial must begin within 46 days of the initial 
date the accused i s  restricted, confined, or that  charges are  pre- 
ferred.les Still another program has initiated the use of "military 
magistrates": m e  such program i s  found in Europe and t w o  are 
found at  separate Army posts in the United State.~.~6' 

The use of military magistrates is a major change in the mili- 
t a r y  justice system. The military magistrate is a field grade judge 
advocate, appointed for  a particular confinement facility by the 
command judge advocate: he acts as  a repreaentative of the com- 
manding general.2es Within seyen days of the confinement of an 
accused, the magistrate evaluates the need for continued pretrial 
confinement, If, af ter  having considered all the facts and circum- 
~ 

elsewhere 18 amall OT isolated, available counsel nearest  the stockade could 

, . 
Message Subject: The Military Magistrates 2811492 July 1871 

from Commande;.m.Chief U. S. Army Europe superdded  by Meraape nib.' 
tary MagiStEate Pmgra,, 1113462 iu ly  1912, from Cammander-idchief 
Europe [hereinafter cited as CINCUSAREL'R MSG 1113452 JOL. 721. Pilo; 
Proerama a n  being established a t  twa Army installations in the eantinentni 
United Statea applsing the U. S. Army. Europe program The post Staff 
Judge Adrocate appoints the military magistrate for the post Confinement 
facility. Letter from The Adjutant General by order of the Secretary of the 
Army to Commander, Continental Army Command, 30 Oct. 1972. 

CINCUSAREUR MSG 1113452 JUL. 72;  Letter from The Adjutant 
General by Order of the Secretary of the  Army to Cammander, U. S Army 
Continental 4rmy Command, 30 Oet. 1971. 
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stances of the case, the magistrate determines that continued pre- 
trial confinement is not warranted, he can order the release of 
the pri80ner,!"' and the accused is returned to hie unit ivhere the 
commander may impose pretrial restriction if  he deemes i t  ap- 
propriate - 'w 

In about 25 percent of the cases. the accuseda defense c o u n ~ e l  
presents additional facts to the magistrate including information 
on any affirmative defenses, the existence of a pretrial agreement 
with the convening authority, the likely disposition of the case, 
and any delays in the trial 1'~1 The magistrate can obtain add>- 
t ionai information concerning disposition of the case from the 
Staff Judge Advocate or a member of hia office.?" 

The magistrate must presume that the allegations in the charpes 
preferred against the prisoner ' ' w e  based upon substantial evi- 
dence." 2.n If the magistrate finds. however. under no circum- 
stances can the government prove the alleged offenses. he can or- 
der the release of the accused.?:' The presumption of probabie 
~- 

BAREUR XSG 1113152 JLr. 72, para  1. 
SARELTR MSG 1113452 J U L .  72.  Appendix F. para  5 A 
rate may also order that  a pn ione l  be released I" l n l t a n c e i  

where the defense COYPB~I hsa n o t  rnteiviewed the accused Letfar from Gen- 
eral Mwhaei S Daviron to the members of U. s. Army,  Europe. Ju ly  31, 
1872 (The  sccused can make a knowing and intell igent re)ectlon of the 
offer of C O U ~ P ~ ~ )  : the command haa not prampily scheduled the accused for  
departure if he has an apprmed  administratire discharge CINCPSAREVR 
MSG 1113352 J U  72.  Appendix F para.  4: or the general court-m 
c0nven:ng authority ha? not ap2ruved piefr la l  confinement in exce 
thirty days Letter from Malor Jack A. Muliins. JAGC. U S Arm> 
tary Magistrate1 f o  the author. 8 Jan  1873 Abuses are t o  be reparfed 
Commander-in-Chief, U S Army, Europe. CISCESAREUR MSG 11 
JuL 72.  para  1 The decision of the mapistrafe 1s pmmptls communicated t o  
the aeeured I d  Appendix F para 10 In the first fourteen months of the 
program military magirtrarer considered 1725 p n s m e r s  fa r  release 17: were 

d.  118 of these *ere mer  the ab!ertmn of  zhe canmsnder  I'SAREL'Rs 
7, .liag?slrote's Piogram, Materials. 16 Judge Advocate General of the 

rmy 1 Conference, ICharlotteiville, Vlrglnrs, O i t  1972). The acmsed l e -  
ieared from pretr ia l  confinement by the magiitrate can be recanfined o n h  

Then the magistrate canriders the en. 
1113452 JCL 72,  Appendix F, para  i 

er from M a j o r  John T Bherwuoad. E S Army, JAGC (Mil i tary 

. er f rom M a j o r  Sherwood t o  the author,  ~ L P ' Y  note 2 
970 CIXCUSAREL'R %lSG 1113452 J U L  72.  Consequently, t h  

comments of Chief Judge D i r d r n  concerning chi3 program 8 s  
Rule 5 [and 5.1 m c e  1872 amended t o  FED. R CRIV PI" rhauid be read 
m the context that  eraminetian by the mrlitarg magistrate doer not Include 
the westion of probable esuie that  the acevied committed the alleged offense 
Unsed Srirei I B d e c k i .  2 1  USC \ I  4 450. 452 n 1. 45 c \I  R !!i ??6  
1 (1872).  

271 Letter from Major Sherwaad ta the author,  supra note 268. The same 
approach enables the mili lsry magiatrate to order release uhen  unresronablo 
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cause significantly influences the question of whether pretrial con- 
finement is necessary when alleged offense is of a w i u w  nature;  
it is reasonable to conclude that an accused i s  more likely to flee, 
might commit other serious offenses, or be more disposed to in- 
timidate witnesses.2'> 

Although the magistrate does not hold a formal adversary hear- 
ing, the accused, his counsel, and the government representative 
can offer the magistrate additional i n f ~ r m a t i o n . ~ ' ~  One magistrate 
has observed that  counsel who endeavor to  represent their clients 
a t  this early stage of the criminai proceeding are  frequently suc- 
cessful when they supply a t  least one additional significant factor 
that tends to establish that  their client is an acceptabie 

The defense counsel can enhance his client's acceptability for  
pretrial release by convincing the client af the necessity for good 
behavior pending disposition of the case. The defense counsel can 
then present the accused's improved behavior to the magistrate 
requesting that  the magistrate make a recommendation to the ac- 
cused's commander as to the appropriate restrictions to be placed 
on the liberty of the accused. The commander is normally expected 
to comply with these recommendations if the magistrate gives 
"paad and sufficient" reasons.275 One military magistrate has ab- 
served that " [mlas t  commanders think only in terms of pretrial 
confinement without considering such alternatives a8 temporary 
transfer pending trial, and restrietmn." 
~ 

government delay will clearly result ~n a dismissal of charges a t  trls.1, 07 
where the government bases ita C B P ~  on the f ru i t s  of an illegal search and 
~e izure .  Id. 

3 7 3  Department 01 Defense Directive 1325 4.  para 111. A 2 8 . ,  at  1-2 
authorizes pretrial  confinement bared on the p~erence  of factors endangering 
life or property. Arguably thii  barir IS B reasonable inferreme from 8 e i i o u ~ -  
ness af the oflenne 8 8  a basin for pretrial  confinement. See MCM. pars  2 0 ( e )  
This IS particularly t rue  because the mili tary offender has perhaps greater 
opportunity to intimidate witnesses or repeat the offense as he goes back to 
the same unit  ares where the offense was committed. Fulton, Commond Au- 
thority m Selected Aepect8 of  the Court-Martial Process 25, p w a m t e d  at U. 
S Army !Vu College (1971). 

973 CINCUSAREUR MSG 1113412 JUL. 72,  Appendix F. para  3. 
974 Letter from Major Sherwaod to the author,  supra nate 268.  Letter 

from Major Muilins to the author,  supra note 267, m i m s t e r  fhst in only 
fen OPT cent of the eases does defense eouniel ~ i e i e n f  such information 
Oce&ionslly defense munsel are present on r e i n t e h w s  of accused. 

2 7 3  C l R C U S A R E r R  MSG 1113452 JUL. 72.  Appendix F, para.  6 
3 7 8  Letter from Yaior Sherwood to  the author. a u r a  nOte 268. The eom- 

mander could siw order the accused not ta see certain persmr, drink deo- 
holie beverages, or d r i w  an automobile. The magiatrate's decision on pre- 
tr ial  confinement is final. Meaaape. Subject: Mili tary Magistrate Program. 
0800177. \m LP-2. from Commmdor-m-Chief. U S Army. Europe, paw 2 
[hereinafter cited 8s CINCUSAREUR MSG 0808372 N O Y .  721. Commente 
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The Report of the Task Force on the Administration of l l i l > -  
tar?  Justice in the Armed Farces has recommended tha t  military 
justice procedures be stabilized in each servm x i t h  a n e w  to- 
ward limiting the opportunity for abuses of d i sc re tm and to en- 
hance the perception of fairness.277 Specific task force recommen- 
dations include (1) appointment of a judge advocate defense 
counsel to  talk with the accused p r im to accused's entry mto pre- 
trial confinement or shortly thereafter,"' (2 )  that  a legal officer 
who is independent of the confining command revlen the pretrial 
confinement and release an accused from confinement If  "the cir- 
cumstmces warrant." )." Unlike the Army's military magistrate 
program. the proposal does not include a presumption of probable 
cause or of the existence of eubstantial evidence to  support the 
chargee This prompt legal review of the probable cause issue 
would enhance the appearance of fairness in the exercise of the 
power to confine before trial. 

Army experimentation with furnishing a lawyer to an accused 
before he enters confinement and using a military magistrate pro- 
vides a valuable check on the objecti\*ity and the uniformity m 
the imposition and continuation of pretrial confinement. There 
still is not, however, a preliminary examination t o  determine 
whether ta hold an accused for  Prosecution and whether to place 
him in confinement prior to trial. The essential question to  be an- 
swered is how t o  have the prelminary examination and yet re- 
tain the commander's legitimate interest in the procesaing of the 
case. 

E .  PROPOSED C H A Y G E S  T O  T H E  CODE 
Since the enactment of the Military Justice Act of 1968,*"' pro- 

Dosed Iezislation has been introduced in both houses of Caneress . I  
~ 

can be brought EO the st tentian of the Commander-in-chief. Europe and the 
maglitrate concerned thrauph the Commanding Officer, Legal Services 
Agency, Europe I d .  The magiitrate confinue~ to rerlea each case of pre. 
trial confinement a t  k a r t  every two w e k s  until  confinement 1s termmared 
CIKCUSAREUR hlSG 1113452 JUL. 12, para. 1 In  rhare ~ a w  where the 
mads t ra te  determines tha t  orstnal confinement of an accused !P i m ~ r m e r  . .  
rhe'aceused 13 released and r.eturned zo hia unit  The commander 1% informed 
of the reasons for the aeeured'r release. CIXSUSAREL'R MSG OS09372 S o r  
72.  ~ a r s .  2 The eammunieatlon is routed throveh the eenersl Court-martial 

tm IS  slso routed through the general court-mama1 eonvenhnp authority 

JESTICE IN THE ARMED  FORCE^ 122 ( 1 8 7 2 ) .  
/1: REPORT OB THE TASK F O R C E  0' THE ADMIXRTRATIOX OF MILITARY 

2 i l  id 
> i o  I d .  
910 Public Law 90-632. 82 Sta t  1131 (1968) 
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accused must be released until charges are  preferred.2i- These 
rules would have the practical advantage of certainty. 

Similar to the procedure under Federal Rule 6,  when an ac- 
cused i s  taken before the military judge, he would be informed 
of his right to counsel, his right to remain d e n t ,  and his right to 
a preliminary examination.'8' A Judge advocate defense counsel 
would be provided to the accused a t  the time he initially appears 
before the magistrate,z8* and in order for the accused ta consult 
with counsel and prepare far  the preliminary examination. a rea- 
sonable, hut judge-set. delay would be granted.'g0 In the interim, 
the accused would be admitted to bail, restricted or confined by 
the military judge: the accused will be confined only upon B show- 
ing of reasonable necessity to insure the presence of the accused 
far  

At this preliminary examination, the accused could present evi- 
dence in his own behalf as well as confront and cross-examine the 
witnesses against him.zn2 He would hare  the same rights as an 
accused a t  a federal preliminary examination and additionally 
a n  accused would explicitly hare  the right to discover the evi- 
dence against him.2e3 If the military judge concludes that probable 
cause to believe that  the accused committed the alleged offenses 
does not exist, he nould release the accused and dismiss the speci- 
fication without p r e j ~ d i c e . ~ ~ '  If he finds that  probable cause does 
exist, the military judge could admit the accused to bail. restrict 
him or confine him as reasonably necessary to insure the presence 
of the accused for A denial of bail to an accused would 
be appealable to the Court of Military Review as an interlocutory 
matter.~*8 The accused would receire credit for the wr iad  of time 

the militsry judge. 
19" id.  art. SZ(d) .  
181 I d  art. SBlb) .  Senator Harfield proposed a standard of reieale f rom 

pmtnal  canfinement on the request af an accused or his counsel, pending 
irlal, unlew the mihtary judge l a  presented "rubiiant3al and convincing 
ewdenee" that pmtnal confinement 18 necessary t o  assure the presence o f  
ihe accused far trial S. 2178, 92d Cang., 1 s t  SOIS., art. 1 0 ( b )  (1971) 

981 S. 987, 83d Cang., l e t  SDSS., a r t .  3 2 ( d )  (1973). 
Id .  

2 0 4  I d .  281 rri 
I d  Defense counsel aou!d be able t o  sf goreinment expense. leek 

edlatersi relief from any c o u r t  with iunndietion to gran t  IC to protect the 
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he spent in confinement, before and during trial, by deducting it 
from any confinement imposed as a sentence.2m 

The military judge would be required to forward a summarized 
record of the preliminary proceedings, the charges, and the allied 
papers to the Prosecution Division within eight days of the con- 
clusion of the preliminary The Chief of the Prose- 
cution Division will decide whether there is sufficient evidence ta 
convict the accused an the charges,28" and, if so, i t  would be with- 
in his discretionary power to refer the case either to a general or 
special court-martial for trial.a00 
2. A eritiyve of the proposed pretrial proeedilre. Senator Bayh's 
bill would avoid the "appearance of unfairness" in the present 
procedure under which the commander holds the accused to an- 
s u w s n l  The proposed Iegialation, however, has several deficien- 
cies. 

First, the standard for appropriate pretrial deprivation of li- 
berty should include as a consideration the risk of possible cam- 
misaion of further offenses in the military community. The dele- 
terious effecr on discipline IS exacerbated when the offender is al- 
ready being subjected ta punitive action. 

Second, the proposal providing for the preliminary examination 
should specify whether in the exercise of his rights the accused 
will enjoy the right to subpoena witnesses and documents. The 
Circuit Court of Appeals for the District of Columbia has held 
that  an accused i s  entitled to the presence of the complaining and 
government eyewitnesses a t  the preliminary examination so that 
the accused, with the assistance of counsel, can exercise his rights 
to confront and cross-examine witnesses and present evidence in 
his own behalf.so2 The new Article 46 of the Code proposed in 
nghta of the accured. I d .  art. 3 8 ( e )  Article 138(e)  rould be changed to 
have the mare indenendent but mare remote Judee Advocate General de. 

~ 

soL 117 Covo REC 5306 118711 (remarks of Senator Bayh m mtro- 
dueing S. 1127.) 

Cnited Stater V. King, 13 Crim. L. R I t i  2407 (D. C. Clr 1873)  : 
Wsshingtan V.  Clemmer. 339 F 2d 715 !D.C. Cir. 1 8 6 4 ) ,  Washington V. Clem- 
mer, 338 F.Zd 726 !D.C Cir. 1864) (eomplainlng witmi% in B rape c a s e ) :  and 
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Senator Bayh's bill does give the military judge eubpoenn power 
in "court-martial cases." but traditionally a court-martial does not 
come into existence until charges are referred to trial Senator 
Bayh, in introducing his legislation, indicated that the iepislation 
does not provide for subpoena power at the preliminary examma- 
tion.scs 

A third deficiencg in the proposed legislation is it8 failure to 
specify whether the evidence considered a t  the preliminary ex- 
amination must be admissible under the rules of evidence. Federal 
Rule 6 1 provides that a finding of probable eauw a t  a prelimi- 
nary examination "may be based upon hearsay evidence in whole 
nr in part," and that  "[olb~eet ions to evidence on the ground that 
it was acquired by unlawful meane are not properly made at the 
preliminary examination " Under such a gr 
tarp judge could discern \Thether there 1s ad 
available to prove the charge, thus sparing the govern- 
ment the expense of bringing that evidence to the preliminary 
examination. An exception to this rule would require the pre- 
sentation of evidence if the accused could demonstrate that per- 
sonal hearing of the testimony by the judge was essential to hi- 
decision on the issue of probable cause. 

A fourth deficiency found in the proposed legislation is Its fail- 
ure to provide for a transcript of the preliminarv examination if  
such a transcript nould be of value. Federal procedure eliminates 
the delay and expense occasioned by the preparation of a tran- 
script in every case bv proriding that a tape recording will be 
made of each hearingaos Upon request directed to the maglatrate. 
counsel can arrange to hear this recording and upon application 
~ 

Ross Y Smca .  380 € ?d 5 5 ;  ID C Cir 1967) leye1,)tneis t o  the alleged 
o f f e n s e ) .  Ci  Kirtn v Balder E!eetrle Ca. 337 F 2d 518, 525-26 
1963)  (Ordinarili the complaining r>ime%r siou!d be present t o  te 
p'elminarg healing 1 

a03 117 C o w  REC 6310 11971l rremarks of Senator B a i h  
ducing S. 11271. 

804 This rule was added far the administrati 
two decisions on the admissibility of e,ldenee, and 
the preliminary examination by gallnp directly to 
Yo, 92.285, 92d Can& 2d Sess. 31-32 (1872.  A 
Federal Rvles of C n m m s l  Procedure Kate) 18 
examination not required when a grand iurr indi 
or an Infarmanon hsn been filed when authorized.) FED R CRIM P 
5 ( e j ,  An indictment 13 required far capital aiienrea or offeniei  uhich ca? be 
punished by impriaanment far more than m e  year unleii  the defendant 
makes B knowing and inrellipent wa~ver  af indictment and an Information is 
filed " A n i  other offenie may be prasecvted by mdxfnient OT mfarmat:an" 
Id at 7. 

3OJ FED. R C R I Y .  P 5 . l ( a )  
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to a judge have a transcript prepared of the necessary portions of 
the preliminary examination.auo Such a transcript can be valuable 
~n preserving the testimony of a witness while events are still 
fresh in rhe witness' mind and while the witness is available to  
testify.3o7 Moreover, the transcript would serve to discourage 
threats made against witnesses and subornation of perjury, 

In  addition, the proposed legislation should specify the time pe- 
riods within which the preliminary examination should be held 
and the standard for granting a delay in the preliminary examina- 
tion. Federal Rule 5 ( e )  states that  even if the defendant consents 
to delay in the preliminary examination, the magistrate will 
take "mto account the public interest in the prompt disposition 
of criminal cases." 

The purported .+feSabb-.WallorrJ sanction, excluding statements 
of the accused made more than 24 hours after arrest  if he has 
not been taken before a magistrate, contrasts sharply with the 
Congressional limitation an the McA'abb-Mallory rule. The re- 
quirements of certain military operations that would prevent tak- 
ing the accused before a magistrate would seem to be as persuasive 
as the reasons f a r  delaying a civilian presentment. 

Two provisions of the bill should not be enacted. Firs t ,  intro- 
ducing the concept of hail into the military criminal justice SYB- 
tem would have little value. The ABA Standards for Pretrial Re. 
lease state that  bail should be used only when no athrr  condition 
can reasonably assure the defendant's presence for trial?0P Bail 
is commonly set high in civilian courts in order to detain the ac- 
cused, ra ther  than t o  serve its legitimate purpose-securing the 
appearance af the accused for If the proposed legislation 
is amended to permit the military judge setting the conditions of 
pretrial liberty to consider the risks of violence, as well as the 
likelihood of flight to avoid trial, it would be unnecessary to use 
bail improperly as  a means of keeping an accused in pretrial con- 
finement. Furthermore. if a soldier trained to obey orders will not 
obey the prescribed conditions of his pretrial release without the 
posting of bail, i t  is doubtful that  he will obey the conditions with 
the posting af bail. Moreover, an accused who absents himself 
without leave already suffers a financial forfeiture since his pay 
is stopped.a10 
~ 

808 I d .  
301 California V. Green, 399 U. S. 149 !1970). 
sa9 ABA sm. PRE. REL. 85.3(a).  

I d .  at 15.3!c) and Commentary 59.60. 
310 Department of Defense Pay Entitlements Manual, para. 10312. 
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Second, the new Article 32 type investigation would deprive 
both the government and the accused af the benefit of the thor- 
ough and impartial inrestigatian currently provided by the Arti- 
cle 32 inrestigation. The new Article 32 investigation would be a 
heanng only to determine the probable cause justifying the pre- 
trial deprivation of liberty af the accused pending a trial convened 
by the Chief Prosecutor. 
3 .  A proposed soliitio,i. The Appendix sets forth a proposed bill 
ivhich seeks t o  improve the legislation already proposed. The bill 
also prmides the following: 

(1) expansion of the definition of restriction to include control 
o\er  the accused's activities pending trial as a condition of release 
--a COUrSe of action which may be appropriate without resorting 
to confinement (article 9 ( a ) )  ; 

( 2 )  a specific exception to the MrSabb-.Wollory sanctions when 
the requirements of a military operation 80 dictate (article 32 

(,3) the military judge inform the accused of his right to the 
assistance of counsel in seeking pretrial release, thereby BSSUrinP 
that the accused knows he can seek pretrial release and do so with 
the assistance of counsel (article 3 2 ( c )  ) ; 

14) set3 forth precise guidance on nhen  the accused must be 
furnished counsel (article 3 2 ( d ) )  ; 

( 5 )  requires the establishment of a aubstantisl probability of 
guilt to permit the ordering of pretrial detention. This require- 
ment follows the District af Columbia model, and the higher 
standard negates the argument that pretrial detention cannot be 
fairly imposed because of the unpredictability of future  criminal 
misconduct. If the accuaed is not confined, the commanding officer 
of the accused retains the poww to restrict him since the com- 
mander is in the best position to know and superviae appropriate 
restraints on the accused's liberty less severe than confinement 
(article 32(g)) : 
(6) an appeal by both the government and by the accused to 

assure a prompt judicial decision and adesuate control over the 
accused pending the appeal (article 3 2 ( i ) )  ; 

( I )  a military judge retains the authority to release the ac- 
cused from, or place the accused in. pretrial confinement pending 
completion of a trial (article 32 ( k )  ) : 

(8) the commander decides whether to refer B case ta trial A 
commander must consider the impact of a trial on morale and dis- 

( a ) )  ; 

~ 

311 See FED. R. CRIM. P 6 f c ) .  
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cipline in the unit and on the accused: accordingly, the commander 
should decide whether to refer a case to trial.s12 The thorough 
and impartial proposed preiiminary investigation enables the com- 
mander to make an informed decision. 

(91, a preliminary examination only if promptly requested and 
only In cases where the accused is in pretrial confinement or is 
facing charges which could result in a punitive discharge. 

These proposed procedures will not be prohibitively expensive 
or time-consuming and the use of legal expertise will make the 
pretrial investigations more efiicient and less costly in man-hours. 
The trial and defense counsel who ultimately t r y  the case will be 
more prepared because of the preliminary examination. Further-  
more, the government can more readily determine whether a trial 
will result in a conviction before going to the time and expense 
of even a special court-martial. 

Once a n  independent military judge has  found probable cause 
and ruled on the necessity of pretrial confinement, the unfair ap- 
pearance of military pretrial procedure disappears and the legiti- 
mate interests of the commander can be clearly 

The legislation proposed in the Appendix seeks to incorporate 
into military pretrial procedure the essential safeguards and the 
efficient procedures found in the pretrial procedure of civilian ju- 
risdictions while retaining the advantages now found in military 
procedure. The safeguards are refined to meet the requirements 
of the military organization and still keep their value a s  safe- 
guards. 
4. Advantages uzler an All Wri ts  Act  approach. The proposed leg- 
islation has the practical features of an All Writs Act. Just as in 
the All Writs Act, a preliminary examination is utilized only when 
an accused requests it,  The only exception i s  when the govern- 
ment calls for a preliminary examination to test the validity of 
the complaints of the government witnesses.3" 

Application of the All Writs Act would have to be coupled with 
the compulsory furnishing of a lawyer to an accused either upon 
pretrial restraint or upon Dreferrance of charges. Otherwise, the 
~ 

312 Fulton, 8uwo note 172, at  31. 
8 1 3  Major General Kenneth J. Hodson, C. S. Army, Chief. C. S. Army 

Judiciary ivggeits a eourbmartial system m which the commander's legs1 
advisor w o d d  doeket the case for trial after a nreiiminarv hearm. before 

tha Commander. 10 SAX. D L. REY 51, 60 (1972). 
314 Corn. R CRIM. P .  6 (accused and government have ten days to file 

P maTim requesting a prelimmary hearing). 
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military accused will still not be able to make a knowing and in- 
telligent assertion of his rights ta the military judge In addition, 
the "initial appearance'' feature of the proposed legislation make? 
clear to the accused that there I S  judicial control af pretrial re- 
straint, a judicial power to safeguard the accused's pretrial rights 
and judicial insurance that the accused's pretrial rights and IU- 
dicial insurance that the accused fully understands his pretrial 
rights. The proposed legislation also. prescribes effective ma- 
chinery for those occasion8 when judicial action is necessary Be- 
cause the procedure i s  set out in full, military criminal procedure 
can be perceived to be as fa i r  as any in the United States 

VI. CONCLUSIONS AND RECOMMENDATIOSS 

A .  co.\'cLssIo~s 
The administration of military criminal justice should be quick, 

efficient, and fair."' The implementation of Army pilot programs 
represents an attempt to achieve these goals. These programs hare  
furnished judge advocate coun8el ta accused before they enter con- 
finement, designated military magistrates to monitor the neces- 
sity for confinement. and established the 46-day rule to speed the 
disposition of courts-martial. These new programs have improved 
the effectiveness of military justice and have improved the image 
of military justice. 

The pilot programs generally meet the constitutional standards 
developed by the Supreme Court far  speedy trial, counsel, and due 
process. The rights of the accused can be protected best before 
trial bs representation of the accused by counsel upon the ac- 
cused's confinement. upon the imposition of other restraint, or up- 
an the accused being charged as well as B rerien of the facts by 
an independent and competent magistrate. 

Civilian safeguards will not be incorporated into military pre. 
trial procedure by rule-making of the Court of Military Appeals 
since its position IS that the Code i s  a charter which does not  per- 
mit the court to legislatively Because the commander 
is responsible for the morale and discipline of a military organ). 
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zation, he should retain the authority to determine the disposi- 
tion of cases. 

B .  RECOMNESDATIO.VS 
A bill similar to the one set forth in the Appendix should be 

enacted to improve pretrial procedure in the military. The ree- 
ommended changes could be implemented by amending the Man- 
ual far Courts-Martial or by the promulgation of regulations by 
the service secretary.S1i 

Bringing due process to military pretrial procedure will en- 
hance confidence in military criminal law. The improvements pro- 
posed in the suggested bill would assure to all servicemen the 
constitutional right to counsel and due process at  the early Stage 
of the criminal proceeding while preserving t o  the commander 
the authority to decide the disposition of cases. 

3 1 7  To the extent not ineonrirtenf with the Uniform Code of Military 
Justice,  the President c m  amend the Manual for Courts-Martial to furnish 
the accused e m m i  on the beginning of the criminal p r o c e ~ i  againnt an BC- 
euaed by deprivation of his liberty or by publicly Beeusing him a i  B violatian 
of the Code See UCMJ art. 36 delegating to  the President the  authority ta 
promulgate procedure "in eaaes before ewr t i -mwtis l .  . . !' United Stater 
ez 781, Chaparro v, Resor, 412 F.2d 443, 446 (4th Cir. 1969) treats para- 
graph 2 0 ( c ) ,  MCM, as prereribmg permissible grounds f a r  pretrial  eonbne- 
m m t  pursuant to Artieie 36, UCMJ, even though Part 6 of the Code is de. 
scribed in $6 Coao. Rrc. 5720 (1949).  BI prescribing Pretrial Procedure 
and P a r t  7 as prescribing Trial  Procedure. Article 36 IP in P a r t  7 Vnifed 
Srarei I Smith, 11 C S C \ I k  105. 119. 12 C.\ iR.  105, 119 (19621 / l e i s  
Article 36 8 s  B mandam for tha President ta prescribe ~ I O I  with B scope 
similar to the Federal Rule8 of Criminal Procedure, r h i e h  include pretrial  
a% well a% tr ial  procedure. The President could arguabiy ac t  8% Commander- 
in-Chief where Cangrear has not exercised its rule-making power to the con- 
t r a r y  U. s. C0h.s~ .  a r t .  11, $2:  Id. art. I. $8, el 14.  The current Manual II 

bared an the authority granted the President by the Code and his authority 
as  President. If no l e e i s l a t m  expands the authority of 8 military judge ta 
a c t  as such before B eovrLmartia1 is created by referral of the charges to 

~ 

order of the Secretary of the Army).  
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APPENDIX 

A BILL 

To amend the Uniform Code of Military Justice to  protect the 
constitutional rights of persons subject to the military justice 
system, to  improve military justice, and for other purposes. 
Be it enaeted bg the Senate and Home of Representetives o f  

the rni ted States of Ameiiee in Congress ossenbled. 
That Articles 7, 9, 10, 32 of the Uniform Code of Military Justice 
are  repealed, and the folTowing sections are substituted in lieu 
thereof: 
"$807. Art .  7, Arrest 

" (a )  Arrest is the taking of a person into custody or otherwise 
impairing his freedom af locomotion in m y  significant way un- 
der the authority of this chapter. 

' I  ( b )  Any person authorized under regulations governing the 
armed force8 to arrest persons subject to this chapter may do so 
upan reasonable belief that  an offense has been committed and 
t h a t  the arrested person committed it.  

" ( e )  Commissioned officers, warran t  officers, petty officers, and 
noncommissioned officers have authority to quell quarrels, frays, 
and disorders among persons subject to this chapter and to ar- 
rest persons subject to this chapter who take par t  therein. 
"$809. Ar t .  9 .  Inposi t ion Of restriction and eonfinernEnt 

" ( a )  Restriction is the restraint of a person by an order, di- 
recting him ta remain within certain specified limits and to re- 
frain from certain activities or associations with persons. Canfine- 
m e n t i s  the physical restraint of a person. 

" ( b )  N o  person may be ordered into restriction or confinement 
except for  probable cause. 
"$810.  Art .  10. Restriction and eonjinernemt of persam charged 
w i th  o f f o w e s  

"Any person subject to this chapter charged with an offense 
under this chapter shall be ordered into restriction or confinement 
only as provided i n  sections 815 and 832 of this chapter. 
"$SSO. Art .  SZ.  Initial appeo7anee; preliminary exorninatlori 

"(a) Within six hours after m y  person is a r r a t e d  under the 
~ 

918 Article 7 i s  BP proposed by Senator Bsyh. Articles 9 and 10 m e  
based upon article8 9 and 10 proposed by Senator Bayh wlth changes far 
clarity and for  expansion of the definition of rerrrietion m article 9 Article 
32 modinen the l r t i c l e  32 proposed by Senator Bayh by making changes 
and sdditions BJ described in the text and by utiimnE Federal Ruler of C n m -  
inal Procedure 5 and 6.1.  
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authority of this chapter, or within six hours after charges a r e  
preferred against any person under the authority of this chapter, 
whichever even occurs first, the accused person shall be taken be- 
fore a military judge, except t h a t  initial appearance before a mili- 
tary judge may wcur  later than six hours after arrest or charges 
being preferred if the delay is caused by the requirements of miii- 
tary operations. Any statement made by a n  accused person held 
in violatian of this article shall be inadmissible in a trial by court- 
martial unleas objection to such statement is affirmatvely waived 
by the accused person a t  trial. 

“ ( b )  Any person not charged with an offense punishable by 
this chspter within 24 hours after his arrest under the authority 
of this chapter ahall be forthwith released until such time as 
charges are preferred, unless the delay is mused by the require- 
ments of military operations. 

“ (e )  Themilitary judge shall inform the accused of the charge8 
a g d n s t  him ; of his r ight  to be represented by a civilian lawyer 
if provided by him, or by a military lawyer of his own selection 
if such lawyer is reaaanably available, or by a lawyer detailed by 
the officer exercising general court-martial jurisdiction over the 
command; of his right to the assistanee of counsel in determining 
whether he should receive pretrial release from restriction or con- 
finement; and of his right to have a preliminary examination. The 
military judge shall also inform the accused that  he ia not required 
to make a atatement and that  any statement made by him may be 
used against him, The militaw judge shall allow the accused rea- 
sonable time and opportunity to consult counsel and may impose 
such restriction or confinement of the accused as he determines 
reasonably necessary to insure the presence of the accused for the 
preiiminary examination and trial or to prevent the commission 
of fur ther  offenses by the accused. 

“ ( d )  If the accused requests a reasonably available military 
lawyer, or B lawyer detailed by the officer exercising general 
court-martial jurisdiction over the command. the requested law- 
yer will be provided within 24 hours after the initial appearance. 

“ (e )  Under the proceedings provided for in this section the ac- 
cused shall not be called up to plead, If the military judge deter- 
mines that a specification does not state an offense punishable by 
this chapter, he shall dismiss the specification without prejudice. 
If neither the accused nor the government requests a preliminary 
examination, within five days of the initial appearance, the case 
shall be forwarded forthwith to the summary court-martial con- 
vening authority f o r  such fur ther  proceedings or recommenda- 
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tiona 8 %  he deems appropriate. if either the accused or the govern- 
ment requeats a preliminary examination, within five days of the 
initial appearance, the military judge shall hear the evidence with- 
in a reasonable time but in any event not later than f ive  days foi- 
loaing receipt of the request if the accused is in confinement and 
not later than seven days I f  the accused IS not in confinement. The 
time limits for holding the preliminary examination may be ex- 
tended by a military Judge oniy upon a showing that extraardi- 
nary circumstances exist and that delay is indispensable to the 
interests of justice. If the accused is not in pretrial confinement 
and no court-martial could adjudge a punitire discharge far  the 
charges preferred against the accused, there shall not be any pre- 
liminary examination j l "  In such cases, following the initial ap- 
pearance of the accused before B military Judge. the military 
judge shall proceed under subsections i h )  or ( J )  88 if a p r e l m -  
nary examination had been held. 

" ( f )  At the preliminary examination, the military Judge shall 
make a thorough and impartial investigation a? to the truth of 
the charges and specifications. If from the eridence it appears 
that there is probable cause to believe that an offense under this 
chapter had been committed and that the accused committed i t ,  
the military judge shall forthwith hold him for a determination 
by a convening authority of the disposition of the charges and 
specifications. The findini. of probable cause may be bared upon 
hearsay evidence in vhole or in part. except that when the mill- 
far! judge finds that nanheariai. e! idence is e ~ w i r i a l  ro a c h w  
ough and impartial investigation, he shall issue orders or process 
to compel witnesses to appear and testify and to compel the pro- 
duction of other evidence. with such process similar to that which 
courts of the United States having criminal jurisdiction map law- 
fuily ISSUB and shall r u n  to any par t  of the United States. or the 
Territories, Commonwealths, and possessions. The accused may 
cross-examine nitnedses against him. discover the evidence 
against him, and may introduce evidence in his a v n  behaif. Ob- 
jectiona to evidence on the grounds that  it was acquired by un-  
l a n f u l  means are not properly made at the preliminary exami- 
nation. 
"(9) The military judge ehall order the accured into confine- 

ment pending disposition of the case upon finding s aubrtantial __ 
j l *  In these circumstances. t h e  init ial  appearance and prompt f u m i 5 h i n g  

c o u m e l  w e  sufficient aafepvarda w t h o u t  making available a p~eliminary 
exsmrnatian Sea Rerommendotiona 01 the S a t i o n o i  Advisory Comntiasiaa on 
Criniinri Jwttee  Standards and Gauls,  Standard 4 3.  14 C n i l  L. RPTR 3001, 
, ,us 0'- i, ,i-: 
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probability that  the accused is guilty of the offenses charged 
against him, and that  confinement is reasonabiy necessary to as- 
sure the presence of the accused for trial or to prevent the com- 
mission of fur ther  offenses by the accuaed. If the accused is held 
to answer and not confined, the immediate commanding officer of 
the accused may restrict the accused as reasonably necessary t o  
assure his presence for trial or  to  prevent his commission of fur-  
ther offenses. 

" ( h )  If from the evidence it appears that  there is no probable 
cause ta believe that  an offense has been committed or that the 
accused committed it,  the military judge shall dismias the charges 
and release the accused. The dismissal of charges shall not pre- 
clude the preferring of subsequent charges for  the same offense. 

" ( i )  The government and the accused may appeal the decision 
of a military judge to confine or not to confine the accused pending 
trial to the next senior military judge nearest the command of 
the accused. Pending the decision on appeal, the accused shall re- 
main in confinement if he was in confinement before the decision 
of the military judge at  the preliminary examination. 

" ( j )  After concluding the preliminary examination, the mili- 
tary judge shall transmit the charges and specifications and al- 
lied papers, his findings and orders, a summary or transcript of 
t h e  proceedings before him, and his recommended disposition of 
the charges and specifications to the summary court-martial con- 
vening authority f a r  such disposition or recommendations as he 
deems appropriate. Upon application to a military judge the law- 
yer f a r  the accused and for  the government shall be entitled to 
h e a r  a recording of the proceeding8 or to receive a transcript or 
B partial transcript of the proceedings as determined by the mili- 
t a r y  judge. 

"(k) Upon application to the military judge, by either the gov- 
ernment or the accused, prior to referral of the charges to triai, 
the  military judge may reconsider his decision concerning confine- 
ment of the accused pending disposition of the charges. Upon re- 
ferral  of the charges to trial, such application may be made to 
the military judge detailed to the court-martial to t ry  the case 
who shall determine whether the accused shall be confined in ac- 
cordance with the standard provided herein f a r  the military judge 
a t  the preliminary examination. Appeal f rom the ruling of the 
military judge may be made by the government and by the ac- 
cused as set for th  herein for appeal f rom the ruling by the mili- 
t a r y  judge a t  the preliminary examination." 
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COMMENTS 

THE COURT OF MILITARY APPEALS : 
A SURVEY OF RECENT DECISIONS* 

By Captain Edward J. Imwinkelried" and Captain 
Miles J. Mullin*** 

This comment studies the work of the United States Court of 
Military Appeals during its last term, running from September 
1, 1972 to August 31, 1973. In many respects, the Court's deci- 
sions during this last term parallel those of the United States Su- 
preme Court. I t  has been observed tha t  the Supreme Court sets 
the judicial tone for the American lenal svstem. and the Court 
of Military Appeals' performance durrng (he last term tends to 
validate tha t  observation. 

While it is certainly dangerous to generalize about the Burger 
Court's decisions, there are certain observations which can be 
made about the trends in its decisional work product. First ,  the 
Justices of the Burger Court have occasionally seemed unable to 
reach any kind of consensus. As a case in point, Furman 1). 

Georgia,' the death penalty case, produced ten separate opinions. 
Second, rather than radically expanding the Warren Court's dac- 
tr ines or expressly overruling them, the Burger Court has gen- 
erally been content to clarify or impliedly limit the Warren 
Court's innovations.z Third, in  the fourth amendment area,  the 
Court has increasingly abandoned property-oriented analysis and 
relied upon Katz,B privacy analysis.' Finally, again in the fourth 

* The opinions and conclusions p'esented herein BIP those of the authors 
and do not necesssriiy represent the v i e w  of The Jvdge Advocate General's 
School or any other governmental agenes. 

**  JAGC, U. S. Army; Initruetor, Criminai Law Division, TJAGSA. 
B.A.  1867, J.D. 1969, University of San Francisco; member of the Bars of 
Califomin, the U. S. Supreme Covrt and the U. S .  Court af Military Appeals. 

*** JAGC, U. 9. Army; Chief, Doctrine and Literature Division, 
TJAOSA. B.A. 1867, Teraa Christian Universib; J.D. 1970, St. Msry'ri 
University. Member of the Bars of Texas end U. S. Court of  Military Ap. 
,'en,* 

~ 

~.... 
1 40s U.S. i a s  (1972). 
a Sa*, &r., Kirby Y .  Illmoin, 406 U.S. 652 (1972), and Harris V. Naw 

York, 401 U.S. 212 (1971). 
Kstz V. United States, 388 U.S. 847 (1871). 
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amendment area, the  Supreme Court has revived the old. general 
reasonableness standard to sustain regulatory programs which in- 
trude upon privacy.j 

A review of the Court of Military Appeals' decisions dunng  the 
last term demonstrates t ha t  intentionally or otherwise. our  Court 
is following the Supreme Court's lead. A reading of the Court's 
splintered fourth and sixth amendment opinions shows tha t  the 
Court accasionaliy diaplays the mme lack of consensus troubling 
the Supreme Court. Especially in the fourth amendment 8 x 8 ,  it 
is quite common now for each judge to routinely file a separate 
opinion. Secondly, in most of its procedural and common-Ian evi- 
dence decisiona, the Court has been content to explicate and clar- 
i f y  its old precedents. Like the Burger Court, the  Court of Mili- 
tary Appeals has evidently set its face against judicial activism. 
Thirdly, the judges are citing Katr more and more frequently and 
expressly analyzing fourth amendment issues in terms of pri- 
~ a c y . ~  Finally, Judge Quinn has resurrected the general reason- 
ablenesa standard to sustain regulatory programs designed to in- 
terdict military drug traffic.. The authors feel that  in thew impor- 
tant  respects. the Supreme Court i s  fixing the doctrinal direction 
for  the Court of Military Appeals. I t  is the authors' hope tha t  the 
following summary of the Court of Military Appeals' decisions 
will help the reader to form his or her own opinion of the evolu- 
tion of military case law during the past term. 

I. JURISDICTIOX 

A.  O 'CALLAHAS IXTERPRETATIOS 

A significant OCallahan T. PorkerP  issue vas  presented to  the 
Court in rnited States  8 .  Teoslay.B Teasley, while in an off-limits 
bar and dressed in fatigue8 contrary to the local poet attire regu- 
lation. was seen using a hypodermic syringe to inject an "uni- 
dentified substance" into his arm. In holding that  the facts  of the 
ease did not present sufficient "service connection'' or "military 
~ 

See,  B B ,  Comba v Emred States. 106 r S. 224 11972) 
Sac, e o ,  United States \ .  Blsiuell. 406 K.S. 311 (1972) and R'ymar 

v James, 600 U S  309 (19711 
8 See.  a . 0 ,  Knifed State. v Simmanr.  22 U.S C M A 288.  46 C M . F .  2 8 6  
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significance" to render the accused triable by court-martial, the 
Court reasoned that  the possession of a syringe which "can be 
used for the injection of a narcotic" does not affect the health, 
morale, or goad order and discipline of the a rmed forces in the 
same "direct and immediate" way as does possession of the drug. 
The accused committed an offense under the state law and could 
have been tried in a state court for his act: but since the act had 
no "independent military significance," he could not be tried by 
court-martial. 

In dismissing a petition for  a writ of prohibition in Rainsilk 
II. Lee.'O the Court adhered ta its previous position that off-past 
possession and use of maripma, "because of their manifest 
tendency to prejudice [the] good order and discipline of the 
armed forces," are triable by court-martial. The Court also posited 
that off-post sale of marihuana by a Service member to a fellow 
soldier has sufficient Service connection to be triable by court- 
martial. 

B .  JCRISDICTIOX O V E R  T H E  P E R S O S  

Three distinct factual situations involving court-martial juria- 
diction w e r  an accused were presented to the Court. In the first, 
rnited States  v, Graham," the defendant had enlisted in the Army 
a t  the age of 16. When hi. received orders for Vietnam, Graham 
informed his personnel officer of his t rue age, but the officer did 
not believe him and toid Graham that he would have to comply 
with the orders sending him to Vietnam. Graham continued his 
efforts to obtain his release from the service on the basis of his 
minority enlistment. When his efforts met with no mccess, he 
absented himself without lea\*e. A unanimous Court. speaking 
through Chief Judge Darden, held that  the trial court was n i t h -  
aut  jurisdiction to t ry  the accused ~ Graham's enlistment was void 
a t  its inception. The government contended that the defendant had 
"constructively enlisted" in the Army, because he had continued 
to serve an active duty after he reached the minimum enlistment 
age of 17. The Court emphasized that  crucial to a constructive 
enlistment is the intent of the enlisted p e r s o n 4 i d  he want to be 
a member of the armed forces after he had achieved the minimum 
statutory enlistment age. Under the facts present in Groham, the 
Court concluded that acceptance of some benefits of military serv- 
ice by the accused did not constitute a waiver of his right t o  seek 
~ 

10 22 U.S C M A  465, 47 C.M.R. 555 (1873). 
11 22 U.S.C.M A.  75, 46 C M R.  75 (1072) 
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release from continued service. 
In l'ntted States I. Kilbreth,'? the accused, a member of the 

Arkansas Nati@ai Guard, had been ordered to active duty be. 
cause of his unsatisfactory participation in his unit'e reserve 
meetings. The Army Regulation governing unsatisfactory r e s e r ~ e  
participation afforded the individual guardsman certain pro- 
cedural safeguards, including provisions that the reservist be fur-  
nished a letter of instruction after each unexcused absence and 
that the reservist be notified af hir right to appeal his call to ac- 
tive duty for unsatiafactory paiticipation.ls At triai, the defense 
introduced unrebutted ewdenee that nmther of these requirements 
had been complied with and argued that the defendant was not 
properly a member of the Army, thus not subject to the Uniform 
Code of Military Justice In dismissing the charge for lack of ju. 
risdictian over the accused, the Court reasoned that the failure 

10 follow the pasitii e procedural "comrnand- 
rcgdarion prelndmally denied the defend- 

ant  his right l o  due process of l a w  The Court opined that  the de- 
fendant's acceptance of orders to report to another active duty 
station after his conviction far  AWOL by B prior court-martial 
did not constitute a waiver of his right to object to the military's 
jurisdiction over him. 

The most interesting factual situation was presented m Peeblea  
c Froekike." In 1970. the petitioner was convicted of several dif- 
ferent offenses by a court-martial and sentenced to a dishonorable 
discharge, confinement a t  hard labor far 10 years and accessory 
penalties The findings and sentence were approved by the con- 
vening authority and the accused was sent to the United States 
Disciplinary Barracks. While confined a t  the Disciplinary Bar- 
racks, the accused committed another offense and was convicted 
by a second court-martial. This second court-martial resulted in 
a sentence of a dishonorable discharge, confinement a t  hard labor 
for 14 months and accessory penalties. The Court of Military AP- 
peals denied B petition for review of the second court-martial con- 
viction, and the sentence was ordered executed. 

Subsequently, the Court of Military Appeals set aside the find- 
ings of guilty in the defendant's first court-martial and authorized 
a rehearing Because, under military practice, a second executed 
court-martial sentence interrupts the sen ice  of a prior unexecuted 

" 22 U S.C M.A. 380, 47 C M.R 327 119731 
Arms Reg No. 135-91 111 June 1968) 

14 22 P S C M A 266, 46 C S I R  266 (1973) 
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court-martial sentence,'5 Peebles' dishonorable discharge had been 
executed pursuant to the second court-martial sentence. In this ac- 
tion for  a writ of prohibition, injunction and other appropriate re- 
lief, the petitioner asserted that he was no longer subject to mili- 
t a r y  jurisdiction; thus, he could not be forced to undergo a rehesr- 
ing directed by the convening authority after the reversal of his 
drs t  convietion. The p e t i t h e r  contended that  a8 a result of the ex- 
ecution of the sentence imposed a t  his second court-martial, he had 
been dishonorably discharged from the Army, that  he WBS a civil- 
ian and that, as a civilian, he was not subject to court-martial ju- 
risdiction. 

In  denying his petition, the Court held that  although court- 
martial jurisdiction over a person is dependent upon that person's 
status as a member of the armed forces, once the proceedings have 
begun, that  status is fixed. A subsequent reversal of a conviction 
and sentence does not divest the court-martial of jurisdiction over 
the person of the accused until "final disposition of the ca8e." This 
rule applies even when the accused has been discharged f rom the 
armed forces prior to the reversal. 

C. OTHER JL'RISDICTIONAL Y A T T E R S  

The Court was asked to interpret Article 22 of the Code in 
17nited States 8 .  Wilson.'B The accused was tried by a court-mar- 
tial convened by the Commanding General, E. S. Army Element, 
I Carps (ROK US) Group. I Corps (ROK/US) Group consisted 
of Korean and American units, but included only one E. S. divi- 
sion and several U. S. support units. Appellate defense counsel 
argued that U. S. Army Element I Corps (ROK/US) Group could 
not be considered an Army Corps because i t  did not contain a t  
least two divisions; therefore, its commanding general did not 
have the authority to convene general courts-martial. The Court 
stated that  Article 22 was intended to provide "fiexibiiity in con- 
ferr ing general court-martial jurisdiction." After examining var- 
ious definitions of "Army Corps," the Court concluded that  the 
preaence of two assigned divisions was not the determinative fac- 
tor. Article 22 confers general court-martial jurisdiction upon an 
Army corps or a "corresponding unit": since U. S. Army Ele- 
ment, I Corps (ROKjUS) Group was a unit carreaponding to a n  
Army corps, its commander possessed general court-martial j u -  
risdiction. 
__ 

16 See United States V. Bryant, 12 U.S.C.M.A. 133, 30 C M . R .  133 (1961). 
l a  22 U.S.C.M.A. 416, 47 C.U.R. 363 (1973). 
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Last term, the Court held in Lnited States 1-1. White li that. in 
the absence of a personally signed written request by an 
accused for the inclusion of enlisted members upon his court- 
martial board. the inclusion of enlisted member8 deprives the 
court of jurisdiction to t ry  the accused. This term the Court held 
in Asher 1.. L'xitsd States that  White is to be given retroacti\-e 
effect. Since the inclusion on a court of enlisted members absent 
an accused's peraonally signed written request was "a plain rio- 
lation of the statute," the Court reasoned that i t  i%-as not ap- 
propriate to give White only prospective application. 

11. COUSSEL RIGHTS 

.A. T H E  APPLICATIOS OF A R G E R S I S G E R  V .  H A Y L I S .  
407 C.S. 25 / 1 9 7 2 )  T O  COLRTS-.\f.4RTIAL 

In Aigersi7igei. the Supreme Court announced d rule that 
a court may not sentence even a petty offender to imprisonment 
unless the accused has been afforded a right t o  counsel. The quea- 
tion then arose whether Argei.szsger applied to summary and spe- 
cial courts-martial. During the past term, the Court issued over 20 
opinions dealing with the question. All of the cases involved the 
trial counsel's use of prior convictions 01- Article 16 recorda as a 
matter in aggravation. In each case, appellate defense counsel 
challenged the use of the evidence on the ground that  the eonrlc- 
tion or the Article 15 proceeding was c ~ n ~ t i t u t l o n a l l y  void. 

1. The Tlireskold Qliestion of  A r g e r s i i i g a ~ ' ~  Applieabi l i t~  
The landmark military decision is L'nited States ?'. Aldrrnian."' 

After the court found Alderman guilty, the trial counsel intro- 
duced two prior court-martial convictions as aggravating matter. 
One was a summary court-martial mn\-iction, and the other was 
a special court-martial conviction. Each judge on the court filed 
a separate opinion. 

Judge Quinn wrote the lead opinlon. He took the position that 
if a n  accused is indigent and the court actually impoees confine- 
ment without affording the accused counsel, lay or attorney, the 
underlying conrirtion is constitutionally void. Judge Quinn noted 
that  the Supreme Court has granted the constitutional right to ap- 
pointed comeel  only when the accused i s  indigent. The judge spec- 
ulated that  in the light of Argersinger,  Congress would probably 
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be willing to extend a statutory right to counsel to all accused in 
summary and special courts, but he insisted that there is no con- 
stitutional infirmity unless the accused demonstrates that he is 
indigent. He explained that Argersinger applies only if the court 
actually sentences the accuaed to confinement; in his opinion, 
other types of punishment, including restriction, do not trigger 
the application of Argersinger. Sext ,  he stated that  lay counsel 
can satisfy Argersinger's requirements. He pointed out that  in 
their opinion in Argersinger, Mr. Justices Powell and Rehnquiat 
sanctioned the use of lay counsel. Judge Quinn felt that the detail 
of lay counsel with "sufficient training and capability to render 
effective assistance. . . . I '  would satisfy Argersinger.21 Hence, he 
adopted the view that  prior special court-martial convictions are  
valid if the accused had detailed, lay counsel. If Argersinger ap- 
plied but the accused was not afforded any eounSel, then the un- 
derlying guilty finding is void. Finally, Judge Quinn stated that  
the admission of a void conviction does not result in automatic 
reversal; the Court must test for prejudice to determine whether 
there Is a fair risk that the evidence of the conviction influenced 
the trial court ta impose a more Bevere sentence. 

Judge Duncan concurred in par t  and dissented in par t .  Judge 
Duncan agreed with Judge Quinn that  if the court imposes con- 
finement without affording counsel, the conviction is void. How- 
ever, he disagreed that  a military accused must demonstrate indi- 
gency before invoking Argwsinger. Finally. he expressed no opin- 
ion an Judge Quinn's suggestion that  lay counsel may satisfy the 
constitutional requirement. 

Chief Judge Darden dissented. He advanced two objections to 
Judge Quinn's opinion. Firs t ,  he doubted that Argersinger applies 
to  the military: its application would have such a drastic, adverse 
impact on military justice that  the Court should not follow Ar- 
gersinger until the Supreme Court expressly extends it to the mili- 
tary.  Second, uauming argaendo that Argersinger applies, i t  does 
not invalidate the underlying conviction: its only effect should be 
to invalidate the confinement portion of a sentence. The fact of a 
conviction should be admissible f a r  such pu~'poses 8s aggravation 
and impeachment. 

In  Cnited States s. O'Bden,x2 a per curiam opinion, the Court 
confirmed that Argersinger applies only when the court actually 
imposes confinement. 
__ 

21  I d .  at 800. 46 C.M E. at  800. 
11 22 U.S.C.X.A. 825, 46 C.MR.  825 (19781 
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2. T h e  Applieatioii of Aryerstnyer to Article 13 Proceedings 
In rn i ted  States C .  Shamel,2J and U n i t e d  States v. La,iystari,-' 

the Court discussed Alde7man's application to Article 15 proceed- 
ings in which the commander imposes correctional custody. Judge 
Quinn held that with respect to its purpose, mode of application. 
and the community's general attitude toward it,  correctional cus- 
tody is distinguishable from confinement. In Alderman, Chief 
Judge Darden had indicated that he thought that confinement and 
correctional custody are indistinguishable, but he concurred on 
r h i  ~ r c m n d  rhdr '<r:;erii!iger doer i i i i r  apply t o  the milmi! Judge 
Duncan dissented on the ground that Argers inger  applies and 
that ,  in terms of the policy considerations underlying Argersinyer,  
confinement and correctional custody are  indistinguishable. The 
upshot of the three opinion8 is that  for different reasons, Judge 
Quinn and Chief Judge Darden subscribe to the view that there 
is na requirement for counsel in an Article 15 proceeding in which 
the commander imposes correctional custody. 

In Cnired Stirrei 2. Pl?r;2z rhe Court dealt with rhe nonludlclal 
punishment of restriction. In a per curiam opinion, the Court de- 
cided that  restriction does not trigger a right to counsel. 

3. SiLspended Sentences to Confinement 
In l 'nited States 8 .  Seda.?e and United States v .  Smtth.z' the 

Court confronted summary court-martial convictions in which the 
convening authority had suspended the adjudged confinement. 
There was no indication whether the convening authority had ever 
revoked the suspension. Defense counsel evidently argued that  Ar- 
gersixger invalidated the convictions even though the accused had 
not served confinement. In Seda and Smith, Judge Quinn found 
i t  unnecessary to decide whether Aiyersinysr applied in spite of 
the suspension. In bath  case^, he concluded that even if  A r p -  
singer applied and the conviction's admisaion was error, the error 
was harmless. In  bath cases, Chief Judge Darden restated his po- 
sition that Argersinger does not apply to the military a t  all. Fin- 
ally. in both eases, Judge Duncan seems to have taken the ~ i e w  
that ,  notwithstanding the suspension, Argersinger applied. The 
issue will not be settled until the Court must decide a case in 
which Judge Quinn cannot avoid the issue by the expedient of 
deeming the error harmless. 
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4 .  The Cse of Lay Counsel 
As previously stated, in Alderman, Judge Quinn opined that lay 

counsel would satisfy the requirements of Argersi i~ger;  and Judge 
Duncan reserved his opinion an the question. In Cnited States L.. 
Henry.x8 LWted States v .  Wilkins?O and Cnited States e. Aeosta,Jo 
the Court squarely addressed the issue. Judge Quinn adhered to 
his statement in Alderman; he took the position that the use of 
lay counsel is constitutional. Chief Judge Darden concurred on 
the ground t h a t  Argersinger does not apply to the military. Judge 
Duncan took the position that  Argersinger applies and that the 
use of lay c o u n ~ e l  does not satisfy Argersinger. The result is simi- 
lar to the result reached on the issue of Article 15 proceedings: 
for different reasons, Judges Quinn and Darden uphold the va- 
lidity of court-martial convictions in which the detailed counsel 
was a layman. 

5 .  S o  Automatic Reversal 
All three judges have adopted the view Judge Quinn first ex- 

pressed in Alderman: the admission of a void conviction 89 an ag- 
gravating matter can qualify as harmless error.31 

B .  1 S D l V l D C A L  COL?v'SEL 

The Court decided three eases involving the right to individual 
counsel. 

L'nited States L.. Jordan presented the question whether the 
accused has the right to individual military coun~e l  in addition 
to detailed military counsel and individual civilian counsel. The 
Court decided that the accused does not have a right to B second 
individual counsel. The decision turned upon the construction of 
Article 38(b) of the Code,33 In pertinent par t ,  the Article provides 
that  : 

The accused has the right t o  be represented m his defense before a 
general or special court-martial by civilian counael i f  provided by 
him, m, by military counsel of his own selection if reasonably avail- 
able 07 by the defense muniei detailed under section 827 of this 
titie.84 

28 22 U.S.C.M.A 32s. 4s CXR 328 (la731 
29 22 u.s.c M.A 334, 4s c.hi.R. 334 (18731. 
30 22 U.S.C.M.A. 347, 46 C.M.R. 347 (ism). 

32 22 c S.C.M.A. 154,  46 C.M.R. 164 ( m 3 1  

~ 

sL See, e 0 ,  Umted States Y .  Mullmix, 22 U.S.C M.A. 336, 46 C.M.R. 356 
(1873). 

JUSTICE [hereinafter referred t o  as Code1 
34 10 U.SC.  S838(bI (1970), Article 3 8 ( b ) ,  UYIFORM CODE 0s MILITARY 

34 Id.  (Emphasis added). 
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In  interpreting the teim ''or," the Court ga \e  the rerm Its i i e ~ d l .  

nitire meaning. The Court noted that even as so can  
d e  38 affords an accuied more liberal riPhts than ii 

defendant enjoys Under Article 38, the mill tars accused can h a l e  
both indiv idua l  counsel and detailed associate counsel. uhile a 
civilian defendant 1s entitled to the appointment of only one ioun-  
sei 

While J a x l o r ~  i n i a l i e d  the right 
t n a l  bel. l - , i t t rd  s t a t c s  c. Pat ters0 
r e m  ' &  involved the right to indir i  
son requested that his trial defense counsel be appointed a \  indi- 
vidual appellate c m m s e l  The local staff judge adiocate determined 
that trial defense counsel was reasonably available for  the ai>- 
pointment The dudre Advocate General declined to appoint the 
trial COUIISBI as appellate counsel Judger Darden and Duncan 
voted to sustain the denial of the regtiest Initially. Judge Dardeii 
rejected the contention that The Judge Advocate General could not 
appoint a trial defense counsel as individual appellate cn i in ie l  He 
\"a8 certain that arrangements could be made. Second. Juilw 
Darden conqtrued Article 70 of the Code and concluded that It 
d id  not p r a m  the accused a right to ~ n d i i . d u a l  apiiellate C O U ~ C P ~  

Finally. he held that The Judge Adrocate General did not 8bu.c 
his discretion in denyine the request. The judge pointed to the arl- 
vantages of detailinp appellate counzel other than the trial deferre 
counsel + J u d p e  Q u m n  di..wited. J i i d ~ e  Qui  
Ad! oc,m General had abused his discrcnon, 
The Judge Advocate General had not stated 
simply asserted his power to appoint the 
Judge Qulnn' o p ~ n i o n ,  The Judge Advocate General had not con- 
sidered the merits of the accused'* request and.  for  that  reason. 
had exceeded his discretion. 

C. E I I Z l B I L 1 T Y  OF COr'.YSEL 

n Liilted s t n t r  
' beel) detailed 
e.. appolntlng order 
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request, the con\ening authority orally modified the order to re- 
assign Captain H as defense counsel. At trial, the  accused in- 
formed the military judge that  he wished to  be defended by Cap- 
tain H ar individual counsel. The record did not contain any dis- 
claimer by Captain H tha t  he had previously acted on the Garern- 
ment's behalf in the CBFB. However, on appeal, Captain H filed 
an affidavit to that  effect. The Court held that  the affidavit was 
pioperiy before the Court and that there was no impropriety in 
Captain HIS service as associate defense counsel. 

t ed  States T. 14 ' t l lm~ ' '  the Question of the defense coun- 
hility arose because before his appointment as defense 

counseI, the investigating CID zgenta had consulted him. The only 
evidence of the consultation was a notation in an interim CID re- 
p w t  of investigation. The report did not indicate the subject-mat- 
ter  the agents had discussed with the counsel. After the consulta- 
tion, the counsel represented the accused a t  an Article 32 hearing. 
The convening authority then appointed him trial defense coun- 
sel. Judges Quinn and Darden found that  the notation proved 
only an advisory conruitatmn between the counsel and the CID 
agents. Using that  finding, they heid that  the counsel was eligible. 
Judge Quinn authored the majority opinion. Judge Quinn argued 
that  while Article 27 (a )  disqualifies persans who have acted a i  
investigating officers f rom serving as defense counsel. the Court 
has heid ~n ana logou~  cases that  judge advocates n e r e  not dis- 
qualified a6 in\estigating officers. He rested his argument on two 
analogies. Firs t ,  he pointed out that  a staff judge advocate may 
render the pretrial advice on charges even though he has pre- 
viously given the trial counsel general advice on the widence nec- 
essary to prove the charge. Second, he noted tha t  the fact  that  a 
c o u n ~ e l  has previously advised the inveatigating officer does not 
make him ineligible to serve as trial counsel. Judge Quinn empha- 
s m d  that  judge advocate officers perform a variety and range 
of functiona which have no parallel in civilian practices. In light 
of judge advocates' "multiple investiture," the majority felt that  
the counsel's mere advisory consultation with the CID agents was 
not disqualifying Judge Duncan dissented. He acknowledged tha t  
during the trial. the defense counsel had stated that  he had not 
acted f a r  the prosecution. However, Judge Duncan emphasized 
that  the counsel's statement was Simply a boilerplate disclaimer. 
He thought t ha t  the defense counsel was obliged to state for  the 
record the exact nature  of his consultation with the CID agents. 

~ 

60 22 U S  C.M.A. 112, 46 C.M.R. 112 ( 1 9 7 3 )  
41 IO r . sc  g 8 z i i a )  (1970).  
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The counsei had not stated the subjectmatter  of the consultation; 
and for  that reason, the convening authority, military judge. and 
miiitary courts could not independently B S S ~ S S  whether the con- 
sultation wad disqualifying. 

D .  ADEQCACY OF COESSEL 
In l'nitrd States i. Bethaa," and Cnzted States 1,. J o r ~ i s . ' ~  the 

Court again confronted the troublesome issue of adequacy of 
C 0 " I l S d  

In Brtliaa, the Court dealt with the issue summarily. The case 
file indicated that a key prosecution witnezs had made prior incon- 
sistent statements, but the defense counsel did not attempt ta use 
the statements a t  trial to impeach the iiitnesn. Judge Duncan 
openly wandered why the defense counsel had neglected t o  use 
the statements: but considering the record as a whole, he could 
not conclude that the defense counsel's representation was inade- 
quate. 

While the defense counsel in Bethea escaped censure, the mili- 
tary judge and defense counsel in Jerwis were not as fortunate. 
Jarvis and Lerine had robbed a German national. The defense 
counsei represented both accomplices. Levine's trial was held firs!. 
and a t  his trial, Lerine pled guilty. During the providency in- 
quiry, Levine implicated Jarr is .  The parties then introduced a 
stipulation of fact stating that it wan Jarvia who had fired a t  the 
policemen who had attempted ta apprehend Jarvis and Levine. In 
mitigation, the defense counsel called a witness who testified that  
Jarris had misled Levine. Levine testified that  he feared J a n e  
and that the robbery was Jarvis' idea. The military judge sen- 
tenced Levine t o  a BCD and confinement a t  hard labor for one 
year. but recommended suspension of the discharge and par t  of 
the confinement. The convening authority deferred the service of 
par t  of Levine's sentence Jarvis then came to  trial before the 
same military judge. The defense counsel challenged the judge for 
cause on the ground that he had presided over Levine's trial. The 
judge denied the chailenpe. The judge convicted Jarris and sen- 
tenced him to a dishonorable discharge and confinement a t  hard 
labor for 2 1 2 years. The Court held that  the cumulative effect 
of the challenge's denial and the failure to obtain new eoun~el  
for Jarvis denied him B fair trial. Judge Darden commented that 
the aeeuaed probably had the impremion that the judge had ai- 
~ 
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ready determined his guilt. The Government conceded that if the 
accused had been tried together, the defense counsel's portrayal 
of Jarvis as  the principal offender would ha\w amounted to inef-  
fective representation. The Government argued that  a defense 
counsel may employ the same tactics if the accused are tried sep- 
arately, but Judge Darden responded that  where the accused are 
tried separately before the same judge in a relatively short period 
of time, the distinction between separate and joint proceedings 
becomes "almost imperceptible." 4 4  

E T E R M I S 4 T I O A  OF T H E  A T T O R X E Y - C L I E S T  
R E L A T I O X S H I P  

Cnited States c. Timberlake 45 posed the question whether the 
accused's relationship u,ith an individual counsel, Captain M, had 
been properly terminated. The convening authority initially de- 
tailed Captain H as defense counsel. Captain H undertook repre- 
sentation on the understanding that  he would not be the trial de- 
fense counsel. Captain G then formally replaced Captain H. The 
accused then requested Captain H BS individual defense counsel. 
The request was granted, and Captain G became assistant defense 
counsel. Captain M represented the accused a t  two depositions, 
but the accused and Captain X disagreed over the depositions; 
Captain \l  was inclined to permit the government to use the depo- 
sitions, but the accused refused. Captain M told the accused that  
because of their disagreement, he could no longer represent the 
accused: he told the accused that there was no longer any attar- 
ney-client relation between them. Captain G then assumed the de- 
fense and, on the accused's behalf, w".~ote a letter to the gorern- 
ment demanding speedy trial. Captain 31 was formally relieved 
as eounbel and returned to the United States, Captain G was again 
detailed the appointed defense counsel. At trial. the accused indi- 
cated that  he wished to  be represented by Captain M. However, 
he did not apply for a continuance to arrange far  Captain 31's re- 
assignment. He said that the gavernrnenr had not leir him much 
choice. When the military judge reminded the accused that he 
could request individual military counsel. the accused replied that  
he thought he had to accept Captain G. 

Judges Quinn and Darden held that the attorney-client relation 
between the accused and Captain M had been properly termi- 
nated. They held that  there was goad cause far the termination 
~ 

4 4  I d .  st 262, 46 C.M.R a t  262 
22 U.S.C.M.A. 117, 46 C M R .  117 (1973). 
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and emphasized three factors. First .  there were apparently ser1- 
ous disagreements betiveen Captain hI and the accused. The dir- 
agreement8 were S O  deep-seated and persistent that  Captain M 
was led to inform the accused that he could na longer represent 
the accused. Second, Captain hl had not become so deeply inrolred 
in the case that  he possessed a unique knowledge of the facts 
Rather, if any counsel possessed such knowledge. it was Captain 
G. Finally, although the military judge had expressly reminded 
the accused of his r ight to mdii-idual military counsei, "[tlhe a'- 
cused refused to exercise the right." 1c 

Judge Duncan dissented, arguing that the attorney-client rela- 
tionship had not been properly terminated. The judge both ques- 
tioned whether there wuaa good cause and felt that  Captain 11 
had not folioned the proper procedures The judge stated that d i f -  
ferences of opinion between accused and counsel are far f rom 
rare. In his estimation. Captain M's disagreement with the ac- 
cused oyer the depositions ' ' s e t (%)  a low mark to pass in order to 

r an attorney to provide an effective de- 
In addition. Judge Duncan felt that  Cap- 

--and therefore improperly-declared him- 
self unavailable to represent the accused. He pointed out that  Cap- 
tain 31 had not made any  showing to the conrening authority or 
the military judge. Paragraph 16b of the Manual provides that 
if the detailed defense counsel feels that  he cannot contiliue to 
represent his cl ient, he must make a report of the facts to the con- 
vening authority to obtain relief from the case.+- Aithough Cap- 
tain 31 wv.a individual coursel, Judge Duncan thought that  Cap- 
tain hI mas abilged to follow the same procedure. Captain M did 
not move t h e  court to  withdmw and present h i s  reasons Judge 
Duncan would have authorized a limited rehearing to determine 
whether the differences of opinion between the accused and Cnp- 
tain R l  were SO great that  they would have prevented Captain M 
from effectively representing the accused. 

111. GESERAL PROCEDURE 

. A  RECORDS OF T R I A L  
Three cases before the Court this t e m  prese 

i n r  records of trial In r i r i f e d  States c.  T l i o , m  
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pamon case, L'nited States II. Ropers,j@ summarized recorda of 
trial were prepared in general courts-martial cases. In bath, the 
sentence approved by the convening authority was in excess of 
that  which a special court-martial could have adjudged, but 
neither included a punitive discharge. The Court of Military Re- 
view found that the preparation of nonverbatim records of trial 
was error;  a majority of that court. however, held that the error 
could be corrected on appeal by "reducing the sentence to one 
which can lawfully be adjudged by a general court-martial when 
a nonverbatm record is prepared." j' Writing the Court's opin- 
ion, Judge Quinn reasoned that, although the government must 
furnish an indigent defendant a transcript of the trial proceed- 
ings for use an appeal, the transcript does not need to be ver- 
batim.>' Since the Constitution does not give the defendant a right 
to a verbatim transcript, any requirement for a verbatim tran- 
script of a court-martial must be found in the Code or ita "author- 
ized supplementary repulatiors." Analyzing the provisions of the 
Code and the Manual. Judge Quinn pointed out that  a verbatim 
transcript need not be included in the record of every general 
court-martial which is originally recorded verbatim; Article 54a 
of the Code and Paragraphs 8 2 b  and 8% of the Manual are evi- 
dence of this position. Although these cases do not fall within these 
prwisions, the findings and the sentences Were not invaiid. The 
defense did not contend that  the summarized records were inade- 
quate far revieu, purposes. and examination of the records indi- 
cated that they met the general standard for review. The Court 
went on to state that  the Court of Military Review could have rp- 
turned the record in these cases for inclusion of a verbatim tran-  
script of the proceedings, but it \vas not error to remedy the de- 
fect in the record by an action prejudicial to "[nleither the ac- 
cused" nor the government. 

In I'nited States v .  Bazdalr,5' four tape belt recordings of the 
accused's t n a l  were negligently erased. The erased portion of the 
recordings contained the testimony of fire defense witnesses and 
the proceedings in connection with a defense motion far  a mis- 
trial. The trial counsel was directed by the staff judge advocate 
to "reconstruct" the missing partion of the record. The trial coun- 
sel. relying upon his nates, the notes of the military judge, the 
notes and recollections of the reporter, and consultation with one 
~ 

i n  T I )  
.I. 

51 I d .  a t  449, 37 C.M.R. st 400. 
12 Citinq Maser s Chxago. 404 T.S 189 11070) among other eases 
13 22 U S.C P A  414, 47 C.M R 351 (1913) .  
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of the witnesses whose testimony \%-as missing. reconstructed in 
2 1  pages the missing poriion of the record: the staff iudge a h a -  
care originally thought that  the missing portion of the record was 
at least 60 pager in length The trial defeme c o u n ~ e l  x -as  "not in- 
%lied nor permitted" t o  participate in this reconstruction 

The issue presented to the court was whethe,, under the cir- 
cumstances of this case. the reLord wss verbatim. Speaking for ri 

unanimous court. Chief Judge Darden concluded that it ~ u a r  not 
The Court found that other than the authority found in paragraph 
82% of the Manual. a provision authorizing the recomtructian of 
a record so that  in directing a rehearing the convening authority 
may be convinced of the sufficiency of the evidence a t  the first 

no other authority for reconstruction of R tr ial  transcript  
The Court held that a substantial omission f rom a record 

rise to a presumption of prejudice and the government has 
the burden of rebutting that presumption. In th i i  case. the go\- 
ernment did not carry its burden. 

B COYT'ESI.YG Al -THORITIES  

The selection of members of a court-martial by the conrening 
authority was discussed in Lriited S'ntts z .  K e ~ p . ~ ~  At trial. de- 
fense counsel mored f a r  random aelection af court members "con- 
forming to the practice i n  the United States district courts":' 
or by alternative methods. Prior ta tr ial  the convening authority 
had denied the request, the military judge did likewise. The Court 
reiterated the rule that  the sixth amendment right to trial by ju ry ,  
as v,dl as the corollary considerations concerning the methods by 
which jurors are seiected, hare  no application to  cmrts-martial;  
a court-martial is not an Article 111 court. Trial defense counsel 
had also urged that the convening BLithority did not personally 
select the wurt members as required by Article 2: since he al- 
lowed a member of hi? staff to prepare a list of nominees. The 
Court found that the evidence in the record demonstrated that 
the convening authority personally chose the members of the court 
"in light of their  qualifications under the criteria laid dawn in 
Article 25." 5 8  Although a coniening aiithority is vested irith the 
responsibility of personally selecting the members of a court-mar- 
tial which he convenes. he may rei? upon his staff and subordi- 
nate commanders to nominate prospectire members 
~ 

5 4  22 U S.C h1. l  152, 46 C X R  152 (1973) 
37 I d  8t 153, 46 C hl.R at  153 
50 I d .  a t  156. 46 C M R at 156 
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C. SJA REVIEW 
1 .  Summa?g of the Euidencr.  

Four cases decided by the Court indicated that Justice Van 
Deranter's words in Johnson U .  .Ilatiliettan Rg:' "[rlhe posses. 
%ion of power i s  one thing;  the propriety of its exercise in par- 
ticular circumstances is quite a different thing," are  applicable 
to the discretion the staff judge advocate exercises ~n summariz- 
ing the evidence in his past-trial review-. Although a staff judge 
advocate i s  vested with discretionary power to summarize the e r i -  
dence adduced a t  trial in his post-trial the evidence must 
be fairly summarized. In Ciiited States 9, Chandler," one witness, 
testifying through an interpreter, gave testimony that could be 
read in either of two nays.  One interpretation would hare oblined 
rhe coni ening authoritv to consider a possible defense in 'his 
reriew of the record Ti-hiie the second did not. In  summarizing 
the evidence on this point, the staff judge advocate resolved 
the inconsistency against the accused. The Court held that 
any doubt should hare  been resolved in favor of the accused, 
or the ambiguity should have been expressly discussed in the post- 
trial review so that the convening authority could have been fully 
informed before he took his action upon the record of trial. 

The staff judge advocate who prepared the past-trial re\iew in 
l'nited States C .  Timrnoas made no mention of m y  evidence in- 
troduced during the sentencing portion of the trial. The defense 
had introduced evidence in extenuation and mitigation, including 
the accused's unsworn statement. Speaking through Judge Dun- 
can, the Court held that the convening authority, just as a court- 
martial, should be made aware of information bearing on the ap- 
propriateness of the sentence. The failure of the staff judge ad- 
vocate to include this vital information in his re\-iew was preju- 
dicial, and the case w . s  remanded to the Court of Military Re- 
v i e w  for reassessment of the sentence in light of this error and 
the unreasonable delay of the convening authorit)- in taking his 
action upon the record of trial. Judge Qumn dissented; he felt 
that  in light of the record and the Court of Military Review's 
failure to consider the error in the post-trial review, the interest 
of justice would best be served by the dismissal of the charges 

Still another case involving a prejudicial summary of evidence 
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111 2 posr-trial r enew \ \ a i  G7iited Sr,ms c .  Koe,ier. ' T h e  dr tcm 
danr .  ,I \ l a r i m  W F  conricred. inter .dia. of ai,aulring another \ I +  
n n e .  The sworn testimony of the accused during extenuation and 
mitigation indicated that the accused assaulted the other Marine 
af ter  that  individual explicitly stated that the accused's wife  
not faithful and that the defendant's father wag "probably taking 
care of her " In  his post-trial i e r i e a ,  the staff judge admcate 
.summarized this testimony by stating that the assault took place 
because the victim had "made some bad remarks about hi- ( the 
defendant's) wife." Judge Duncan. in v r i t i ng  the o p m a n .  stated 
that to e l e n  the most speculative reader of the review. the victim'. 
intimations about the defendant's wife and father a e r e  more than 
just  "bad remark3" Judge Duncan fe l t  that  even the fact that  the 
>ictim and defendant were lower rankine Marine? could not pro- 
duce a reawnable inference that "bad remarks" meant rexual 

ately preceding the assault minimized. if not negated. the de- 

~n the crime During the trial. the prosecution's chief witnes?. the 
IIctim, identified the acrored as one of the participant' the 
crime. He also stated that he had identified the accused a t  t a a  line- 

anducted prior t o  trial One  defense witness refuted the pro,- 
on  x i i t ne~s '  qtatement that  he identified the accused a t  the 
l ~ n e - ~ p ~ :  the d e f e n w  w i t n e s  testified that the i ictim identi- 

fied t h o  indi i iduals  at the line-lips. but not the accuwd. In hi.; 
port-trial rerieo the 3taff iudee ad ro  
mony of thi i  defen-e ivitnes-. I n  l e t  
action. the Court -tared that the om 
Etaff judge adiocate's discretion 

H J V a  the Court was aaked t o  determine 
pe adiocnte committed error by wbmittinp 

r i ty  a poit-trial rei-iev that  had been com- 
rd of trial had been authenticated In 
f authority betueen panela of the A 
e n .  the Court held that. although the 
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mission of a post-trial reviea to the convening authority is con- 
t rary t o  the Code if the recard has not been authenticated, this 
''error'' is to be tested by the Same standard applied to other er- 
rors in review: the error may be disregarded if "it presents no 
fair risk of prejudice to  the accused."fi' Judge Duncan concurred 
in the result for several reasons: comparison of the post-trial re- 
view and the record of trial revealed no inconsistencies, Hill's ju- 
dicial confession to the offense and the convening authority's ap- 
proval of B sentence less than the one sdjudged by the court. How- 
ever, he added that under a different factual situation he might 
find error. 

3. Dis~i~alipeetio~i t o  Review 
L'nited States 8 .  D i m B 6  presented the question whether the dep- 

uty judge advocate's deal with the accused's already tried and 
sentenced accomplice disqualified the convening authori t r  and 
staff judge advocate from reviewing and taking action in the ac- 
cused's case. The deal involved a recommendation to the conven- 
ing authority that  the accomplice's sentence t o  confinement be 
reduced by one-half. Citing T . n t e d  S t n t e s  v .  Albight."" the Court 
held that the daff judge advocate had already judged the accom- 
plice a truthful witness by recommending that the accomplice's 
sentence to confinement be reduced by one-half prior to his re- 
view of the accused's case: the staff judge advocate was no longer 
impartial when he r e r i e m d  the accused's c a ~  The Court pointed 
out  the "unitary function'' of the staff judge advocate's office id 
holding that  the consummation a i  the agreement by the deputy 
as opposed to the staff judge advocate was not a realistic distinc- 
tion. 

D. APPELLATE REVIEW 

After he was arraigned a t  his special court-martial, the de- 
fendant in United  Stotrs  v .  Smith w left far  parts unknown: na 
one had given him permission to  leave. The trial judge, after de- 
termining that the accused had left voluntarily and without au- 
thority, proceeded with the trial and entered findings and sentence. 
The Court of Militmy Review affirmed the findings and sentence 
approved by the convening authority. but since the defendant \cas 
in a deserter status. all atternDte to serve that decision on him 
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were unsuccessful. A certlficnte of attempted 
pa r t  of the record. and the thirty daj period 

Sence were hrought to the Court's attenuon af ter  the order grant- 
ing the  petition for r e v i e u  had been entered The Cour t  h d d  that 
under Article 66 (b )  of the Code a defendant's unauthorized ab. 
sence during the period of rev ieu 
i ien ' 5  iurisdicrion, 1'5 lev IS i i i a  
one of the punishments or affect 
the Article. Such 1s nor the case s h e n  r e i i e v  b>- the Court of ?m:. 
tar? Appeals 1s sought A defendant who absents himself w t h o u :  
proper authority is not entitled to ha re  his case heard by the C a u n  
80 long as he remains in that  s t a tus ,  has counsei cannot maake the 
Court 's jurisdiction Although t 
f i l d  b!- coiiniel for rhe accused 
riod it was "ineffective for  ail 
tinued absence made the petitio 

The Court was asked t o  decide two cases concerning the RU- 

tharity of the Court  of Military Rel ie iv  to take certain action 
In regard to the sentence of a n  accused In the first. i ' , iztrd S l n f r s  
I .  CG.T,~'  the Court of Military R e r i e n  suspended the execution of 
a bad conduct discharge and provided f a r  its automatic r emimon  
af ter  I t  had held that a pretrial agreement required the conven- 
ing authoritj- to suspend certain portions of the sentence adjudged 
by the court-martial. The Court pointed out that  if the Court of 
Revlei\ had returned the record for a new action. the con\enine 
authority uauld ha re  been legal15 bound to suspend the discharge. 
In the Interests of judicial economy, the Court of Revien hnd 

the leg~l l i .  correct sentence that the conrenirp au-  
are been legally ablipated to  enter. 
l rs  v Olnzr,'" the Court faced the of whether 
litary Review had acted within its authority $when 
term of suspension of an accured'q reduction I" 

grade. In  hie action upon the record ,  the convening authority had 
approved the sentence which 
to  the grade of E-1 The i i i  

pended any reduction of the 
In its rerieu of the care. the 
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duction in its entirety."'O Chief Judge Darden reasoned that  
since the Court of Review had the authority to disapprove 
in its entirety the sentence to reduction, it had the authority 
to modify the terms of the suspended reduction so that the appei- 
lant would not be reduced below the grade of E-6. Ta disapprove 
the Court of Review's action would have forced the court to dis- 
approve the entire reduction in order to reach the desired result. 
Judge Duncan concurred since stare decisis governed the result," 
but stated that to draw a distinction between the authority to w s -  
pend a sentence, which the court of review does not hare ,  and 
the power to fur ther  suspend an already suspended sentence is 
t o  make a differentiation without a distinction. 

E .  PRETRIAL AGREEMEYTS 

Two significant cases involving pretrial agreements were de- 
cided during this term of the Court. In Knited States D .  Coi,'? the 
Court insisted that pretrial agreements must be worded clearly, 
"therefore, implications are  disfavored." In Cor, the pretrial 
agreement provided for the suspension for six months of the bad 
conduct discharge and confinement if either was adjudged by the 
Court. The convening authority refused to  honor the agreement 
because the accused had committed other offenses subsequent to 
trial but prior to the date that the convening authority took his 
action. The Court rejected the government's assertion that  the 
pretrial agreement contains an "implied cavenani" or "condition" 
of good behavior. In dictum, the court indicated that an expressed 
condition of that nature might be valid. 

The ~ S S W  presented in Cnited States C .  Lollande 7 4  was whether 
a convening authority had the power to require an accused to sub- 
mit t o  certain specified "conditions of probation" set forth in B 

pretrial agreement that  provided far  the suspension of portions 
of the sentence. In the instant case, the accused submitted a pro- 
posed pretrial agreement to the convening authority which pro- 
vided In part  that the convening authority would suspend portions 
of the sentence in exchange for the accused's plea of guilty; the 
proferred agreement also provided for automatic remission of the 
susDended nortian of the sentence if the accused "eamoiied with" . .  ___ 

Id.  s t  230, 46 C.M.R. at 230. 
71 United Stater V.  Estill, 9 U.S.C.M.A. 458, 26 C.M.R 238 (I95Sl 
? *  22 O.S.C.1l.A. 69, 46 C.M.R 69 11872).  
1 3  I d .  at  71, 46 C.M.R. at 71. 
74 22 U.S.C M.A 170,  48 c M R 170 1197s) : accord. United States V .  

Joyce. 22 U.S C M A  180, 46 C M.R. 180 (1973). 
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the  conditions set out in the Same agreement. On appeal, the de- 
fendant contended that the convening authority had no poner  to 
prescribe conditions of probation and even if he did, three of the 
conditions of the defendant's probation contradicted public pol- 
icy. In essence these three conditions provided tha t  the proba- 
tioner (1) conduct himself as  a reputable and law-abiding citi- 
zen, (2 )  not associate u i t h  knaivn  user^ and traffickers in drugs 
and mari juana,  and ( 3 )  submit himself and his property to w.r- 
rantless searches a t  any time when requested to  do so by his com- 
manding officer or his commanding officer's authorized repre- 
sentative. 

Speaking for  himself and Chief Judge Darden, Judge Quinn dis- 
cussed the probationary provieions of the Manual and the Code 
before concluding that  both. 8 s  well as the Congreasianal hear- 
ings on the Code, supported the conclusion that  the p m e r  to u s .  
pend granted by the Code carries with it the  concomitant power 
to  impose conditions of probation, a t  least of the Same type that  
a federal criminal judge could impose:' The Court quickly up- 
held the first two conditions but the third, relating to  the search 
of the accused and his possessions, was treated in more detail. 
Judge Quinn agreed that  the provision "could be misused." but 
". . . t h e  pmsession of power, if not essential, is a t  least sound and 
appropriate. the potential for  misuse requires not divestment of 
the power but  careful scrutiny of its exercise." Any judicial re- 
view of the proper exercise of po\%-er ahouid take place af ter  the 
p a w r  has been exercised. 

Judge Duncan agreed tha t  the hearings on the Code indicate 
that  the power to suspend provided in the Code carries with i t  "a 
r ipht  to  impose s o m e  conditions," but disagreed tha t  the power 
was so extensive as t o  include the same conditions tha t  a federal 
criminal judge might impose upon an individual. The conditions 
that  the convening authority may impose are limited to those that  
pertam t o  conduct violative of the standards of good behavior. 
Judge Duncan agreed with the majority that  conditions proscrib- 
ing "affirmative miscondiiet or violations of standards of good be- 
havior on the par t  of the probationer, . . ." are but the 
requirement imposed on the accused to submit himself and his 
property to  search upon mere request would not fur ther  the we-  
cifically stated purpose of auspensm-"promote discipline and ald 
~ 

i s  I d  a t  172.173, 46 C.M R. ai  172-173. 
78 I d .  a t  174. 16 C M.R at 174 
- 7  I d  a t  176. 16 C.M R at 176 
- 8  I d  a t  1 7 7 ,  46 C M R a t  177 
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in the rehabilitation of the accused." is Requiring an accused to 
waive a basic constitutional right a8 a condition of probation, 
says Judge Duncan, does not serve the purpose of suspension. 
Since the last condition neither served the policy purposes of sus- 
pension nor directed itself a t  affirmative misconduct, it was illegal 
and unenforceable. 

F .  GCILTY PLEAS 

Guilty plea cases involved little of the Court's time. In l'nited 
States v. Reeder'o the accused pled guilty to a charge of absence 
ni thout  leave; the specification alleged that the accused departed 
an January  4, 1969 and did not return to military control until 
June 11, 1971. During the inquiry into the providency of hi8 plea, 
the accused disclosed that  he had attempted to  submit to military 
control on January  10, 1969, but because of the time that  i t  took 
the military police to "wait an him" he left again. The military 
judge agreed with defense counsel that  the submission to military 
control an January 10 was imperfect and found the accused guilty 
of absence without leave during the entire period alleged. The 
Court of Military Review found that  the accused returned to  mili- 
t a r y  control on January  10, 1969 and approved only a finding af 
absence without authority from January  4, 1969 until January  10, 
1969. On appeal, the government argued that  the Court of Review 
erred in hoiding that  i t  could not affirm findings of guilty of a 
period of absence beginning on January  10, 1969 and terminating 
on June 11, 1971. The Court of Military Appeals in affirming the 
lower court'a decision held that  when "one offense is charged but 
t n o  are proved, only the one alleged may properly be affirmed." 
Although he concurred in the Court's decision, Judge Duncan felt 
t h a t  the Court of Review should have ordered a retrial after find- 
ing the accused's guilty plea improvident; under its judgment 
affirming a finding of a lesser period of absence, the Court of Re- 
view had precluded the government from litigating the issue of 
the accused's "alleged" return to military control on January  10. 
Judge Duncan thought the Court of Review could properly deter- 
mine that  a plea of guilty is improvident, but i t  had no power 
to decide a factual matter on the basis of assertions made during 
the triai judge's inquiry into the pravidency of a guilty plea. 

In Cnited States v .  Walters.P2 the accused pled guilty to wrong. 
70 Para 88e(1). MCM, lOS8 (Rm. EO.). 
$0 22 C S.C.Y A. 11, 46 C.M R. 11 (1872).  
81 I d .  at 14. 46 C.M.R. at 14. 
81 22 C,S ,C.XA.  255, 46 C.M.R. 255 (1873) 
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ful possession of secobarbital. During the military judge's Inquiry 
into the proridency of the accused's guilty plea. the exchange be- 
tween the military judge, defense counsel and the accused, as wel l  
as  a stipulation of fact, revealed that the accused wa.8 admin- 
istered the drug  upon his doctor's prescription. The nurse on duty 
had given the defendant the tablet to take orally, but the defend- 
ant  took it f rom his mouth and later placed it with water into a 
syringe. He  intended to inject it Into himself a t  a later time. Sub- 
sequently, a medic 3.w the syringe in the defendant's packet, took 
i t  from the defendant, and turned it over to the military police 

The Court felt that the question of whether the accused's plea 
was provident !vas governed by the provisions of Paragraph 213b 
of the Manual. That paragraph provides that "[a] person's pos- 
session or use of a drug i g  innocent u h e n  the drug has been duly 
prescribed for him by a physician and the prescription has not 
been obtained by fraud. , , ." This same paragraph also States 
that if  an imue of innocent p o ~ ~ e s s i o n  is raised by the evidence, 
the government is required to prove that the accused's podsession 
vas  not innocent In this case, the evidence indicated that the ac- 
cused had the drug pursuant to a doctor's prescription: although 
the accused's setions tended to indicate he mny have obtained the 
drug by fraud,  the existence of the doctor's prescription jequired 
the military judge to inquire into this "requirement af proof." 
The evidence of innocent possession was inconsistent with the ae- 
cused's plea of guilty and the military judge should hare  inquired 
fur ther .  

Judge Quinn's dissent asserted that the accused's authorized 
possession of the drug was limited to possession in the presence 
of medical personnel at the hospital. Since the accused possessed 
i t  elsewhere without medical personnel present. his possession was 
wuronpful and his plea of guilty was not inconsistent with the other 
evidence in the record 

ed States v .  Logart e3 the Court concerned itself with 
n the record that was inconsistent with the accused's 

plea of guilty The Court felt that a guilty plea is improvident 
if the statements of the accused give ''some substantial indication 
of direct conflict" with his plea. A plea of guilty, however. is 
not rendered improvident because of the "mere possibility" of con- 
flict between the plea and the accused's statements; "the record 
must contain some reasonable ground for finding an inconmtency 
between the plea and the statements." j4 The record in Logan did 

)q 22 U.5 C.M A.  349.  47 C.M R 1 11973) 
94 ia 361, ii c Y.R 3.  
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not contain "some reasonable ground" and the plea was provident. 
In L',iited States u .  Woods,'S the accused's testimony indicated 

that an issue of self-defense might have been present. The Court 
felt that this was a matter that  was inconsistent with the ac- 
cused's plea of guilty and the failure of the military judge to in- 
quire into this matter during the providency inquiry was error. 
The Court reversed. 

The accused in riiited States i.. Barrihardt I' received a grant  
of Immunity In exchange for his testimony in another case. The 
grant was made af ter  the defendant had been convicted by court- 
martial but before the convening authority had acted on the 
record of trial. The grant  was "from fvrther p r o s e w t i o w  for any 
criminal acts 'I On appeal. defense coumel argued that  properly 
construed, the grant  required the dismissal of the charges. The 
Court held that ,  reasonably read, the grant  from "further prose- 
cution" did not invalidate the already existing court-martial con- 
rlctio" 

G. D E F E S S E  WIT.VESS 
In L'iiited States i. Joktison '* the accused was charged with 

premeditated murder. Because of the serious nature of the charge, 
the accused waa first interviewed by a military doctor and then by 
a psychiatric board: a t  both interviews, the accused elected to  re. 
main silent. During several Article 39 (a) Se8sion8, the psychi- 
atric evaluation af the accused was a major issue. A t  the first 
sessmn the military judge suggested an evaluation and the gov- 
ernment indicated its willingness to have the accused examined 
by a psychiatric board. Prior to the second session, the defense 
requested that  funds be furnished so that  a civilian psychiatrist 
could be employed to examine the accused; the convening author- 
ity denied the request but offered to convene a military psychi- 
atric board to examine the accused. The defense also sought to 
have a civilian psychiatric consultant a t  the Army hospital ex- 
amine the accused; the convening authority denied the request. 
At the second Article 3 9 ( a )  session, the defense moved for an 
examination of the accused by the civilian consultant or by a 
civilian psychiatrist paid by the government. In denying the re- 
quest, the trial judge stated that he had no authority to direct 
examination bv a oarticular mvchiatrist and that insufficient . .  . .  __ 

22 U S.C M.A. 137,  26 C.M.R. 137 (1973) 
50 22 C S C.Y.A 134, 4 3  C M.R. 1 3 4  (1973). 
17 I d .  at  1S4, 46 C.M.R. at  134 (Emphasis added.) .. ,. .. C S C Z l  i i:i 4- C1I.R 401 (19.3, 
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grounds necessitating an examination by a ciriiian psychiatrist 
had been shoivn. Individual defense counsel then requested that 
a military psychiatric examination be conducted. but tha t  no Ar- 
ticle 31 warnings be g i ien  the accused. Pursuant to this request, 
the military judge ordered a psychiatric examination of the ac- 
cused: the military judge also imposed certain conditions upon 
the examination t o  protect the rightr of the accused. 

The accused was examined under these conditions and found 
competent and responsible At  the third and final 3918) session, 
defense ~ o u n s e l  stated that m light of "the lack of proriaion for 
the government to pay for  a civilian psychiatric examination and 
the financial condition of the accused." and the military psy- 
chiatric report, the defense waived civilian psychiatric examina- 
tion of the accused ~inlers "it could be conducted that same day 
or the next day": the defense then rejected an offer of a eontin- 
tinuance to seek a civilian psychiatric examination. 

Chief Judge Darden, Judge Quim concurring. saw the issue as 
whether. after a psychiatrict board examination in which his 
r ights had been folly protected and he had been found capable 
and responsible. an accused i s  entitled to be examined a t  gorern- 
ment expense by a civilian psychiatrist. Pllihough military laiv 
provides that experts can be employed to aasiat bath sides in a 
case."" a "necessit?" for their Service must be demonstrated."' 
Judge Darden then addressed each of the grounds asserted by the 
defense as necessitatine the employment of the civilian paychia- 
tr ist  a t  government expense First ,  the defense Suggestion that 
the military psychiatric board members are partial to the "gar- 
ernment" does not establish the need in the absence of supportive 
evidence. Second. the defense agsertion that they feared "the ac- 
cused's statements to the military psyehlatnst  would be ndmis- 
sible in evidence against him" was without merit  in light of the 
military trial judee's order that  any  statements made by the ac- 
cured would not be revealed to the prosecution. Lastly, the lack of 
physician-patient prinlege in the military is  not the sort  of "ne- 
cessity" requiring employment of a civilian expert. Since the ex- 
istence of the doctor-patient prii-iiege is governed by the trial 
forum. "a civilian psi-chiatrirt may be compelled to testify con- 
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cerning disclosure made to him by the accused. 
ate case, the need for the empioyment of a 
may be justified: this was not such a case and the conviction was 
affirmed. 

Because the evidence in the record demonstrated that the ac- 
cused was not denied any Constitutional rights. Judge Duncan 
concurred in the resuit. However, he wauid hold that  due process 
of law requires that  any incriminating statement made by B de- 
fendant during a psychiatric examination is inadmissible in evi- 
dence against him. 

H. MISCELLAYEOCS 

In Cnited States T. H t m t ~ m a ~ , D s  the trial judge's "dauble- 
fault" cured his first error. During voir dire examination of the 
court members, the defense counsel attempted to question a court 
member concerning any predilection he might have to disbelieve 
a witness, regardless of other factors, who had a prior felony 
conviction. The military judge sustained an objection to the ques- 
tion. The only defense witness had a prior conviction for an 
AWOL that  carried a maximum penalty of a dishonorable dis- 
charge, confinement a t  hard labor f a r  one year and accessory pen- 
alties. 

The Court first inquired whether the military judge's exclusion 
of the question was a n  exercise of sound discretion. The Court 
found that  under the circumstances of this case the military 
judge's curtailment of the defense counsel's inquiry into any "po- 
tential far  bias" against a witness with a previous conviction *'as 
not a sound exercise of his discretion. However. the Court's con- 
clusion that the exclusion of the question was error did not com- 
plete its inquiry. When trial counsel attempted t o  impeach the 
defense witness by eliciting the existence of the prior convic- 
tion, the judge erroneously instructed the court to disregard the 
witness' answer for ,  in the judge's wards, "An AWOL is definitely 
not an offense involving morai turpitude or a felony ~ffense ." '~  
The Court stated that the trial counsel's attempt to elicit the im- 
peaching conviction w a s  proper. The Court added that the judge's 
second error not only did not prejudice the accused, but, more- 
over, cured the first error. 

JA 22  C S C \ l . h .  42+, 428, +7 C U R .  402. +Ob (1971) 
81 22 U.S.C.M.A. 100. 46 C.M.R. 100 (1973). 
84 I d .  a t  104, 46 C.M.R. at 104. 
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IV MILITARY CRIMISAL LAW' 

A .  S I B S T A X T I V E  OFFESSES  

1. D t m e a ~ e c t  
Is disrespect to a superior commissioned officer in tinlation of 

Article 89 of the Code a l e s ~ e r  included offense of the charge of 
willful disobedience of a superior commissioned officer, a violn- 
tion of Article 90 of the Code? In Cnited States  8 .  ViTgdtto,n' the 
accused entered a plea of guilty to a violation of Article 90. Dur-  
ing the military judge's providency inquiry. the foiloiwnp facta 
developed. The accused wa? confined in a cell when a Captain ap- 
proached the cell. The Captain ordered the accused to m o w  to 
another cell, but the accused did not reply. After the Captain 
intimated that if the accused did not moYe wll ingls  other mea- 
sures would be undertaken. the accused retorted. "Well, if sou 
w n t  to do i t  physically. come an m and try."'o The trial Judge 
determined that since his cell was lacked. the defendant was un- 
able to comply with the order given and rejected his plea of 
guilty to the charge alleged. After further discussion. the miil- 
tary judge accepted the defendant's plea to the "lesser included" 
offense of disreepect. Chief Judge Darden and Judge Quinn pos- 
ited that the test to determine whether one offense is a lesser in- 
cluded offense of another is ". . . whether they fairly embrace 
the elements of the lesser offense and thus give adequate notice 
to the accused of the offenses against which he must defend."e' 
The only element not common to  both offenses is the "using of 
disrespectful language." an element of the offense under Article 
89. The judges felt the missing element may be implied if the 
evidence shows that  the alleged disobedience occurred in a disre- 
spectful manner :  if such a showing is made, the offenses stand 
in the relationship of greater and lesser. The judges concluded 
that the evidence in T'irgilito did make such a showing: the miss- 
ing element could be supplied by implication and the military 
trial judge properly treated the offense of disrespect as a lesser 
included offense of dieobedience. 

Judge Duncan disaented since the specification did not include 
any language indicative of the essential element of disrespect. 
Presence of evidence in the record cannot remedy a defective spec- 
ification and the present conviction cannot be treated as a lesser 
included offense of the disobedience alleged unless the Court holds. 

~ 

9 5  22 US'2.M.A. 394, 47 C.M.R. 332 (19731 
98 Id .  at  396, 47 C P R at 332. 

Id .  at 396. 47 C.M.R at 333. 
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as  a matter of law, that  every disobedience has  a lesser included 
offense, disrespect. 

2. Disobedience o f  Orders 
In L'nited States u.  Scott,'P the accused, pur8uant to his plea of 

guiity, was convicted, inter alia, of violating a lawful regulation 
by "wrongfully having in his possession four needles."oD The 
Court set aside the finding of guilty on the ground that  the regu- 
lation was not p e n 4  in nature. The Court concluded that the pur- 
pose of the regulation in question was to prescribe an area-vide 
drug  suppression program to be implemented by local commands: 
the regulation did not prescribe a code of conduct for the indi- 
vidual serviceman. The Court suggested that if a regulation is in- 
tended to establish a code of conduct for the individual service 
member and to provide a criminal sanction for  failure to abide by 
that  code, the regulation should specify in unequivocal terms the 
persons to whom the code applies and whether local implementa- 
tion ia required for the regulation ta be effective as a criminal 
iaw.IM 

S. Absent Without Lease 
When the Army makes a mistake, it cannot attempt to prose- 

cute the object of its mistake; so says the Court in Vn'nited States 
v .  Davis,1o1 Dares was told by a government agent to go home and 
wait for  orders. T a t  one to disobey orders, Private Davis went 
home and dutifully waited for  his orders. When he finally visited 
a military base over two yeara laker, Davis was charged and tried 
for being absent without leave, During the course of the trial, 
the military judge entered special findings of fact  that  the ac- 
cused was told to go home and await his orders, that  he never 
received those orders, and that he never received any official com- 
munications from the Army. The trial judge felt,  however, that  
the accused's absence a t  some paint in time became unreasonable 
and fixed that  point a t  six months after he had departed his duty 
station. Judge Quinn stated that  the Army's negligence cannot 
be attributed to the accused as his misconduct. The evidence, as 
found by the military judge, demonstrated that the accused had 
"specific authorization to remain away until the receipt of fur ther  

~ 

06 22 U.S.C.M.A. 25, 46 C.M.R. 25 (1972) 
81 Id.  at 25, 46 C.M.R. at 25 
100 I d .  at 29, 45 C.M.R. at 29; accord, United States v. Wheeler, 22 

101 22 O.S.C.M.A. 241, 46 C.M.R. 241 (1973). 
U.S.C.M.A.149, 45 C.M.R. 149 (1973). 
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The order was never changed or revoked. Any fault 
be found in Davis' failure to report was the Army's 

and his conviction cannot stand. 

4 .  Pronakiny Words oild Gestiwes 
In  r d i t e d  States z .  the defendant was conwcted 

of utterine provoking words and making provoking gestures to a 
stockade guard.  The guard had awakened the prisoners in the cell 
block including the defendant. X h e n  the guard returned. he made 
a second attempt to get the defendant out of bed but was UIISLIC- 

cersful The guard told the accused to get up a third t ime The de- 
fendant responded by  jumping out of his bed. ssSuming a "fighting 
pore," and shouting "Don't yell at me or I'll xring your __ 
neck.'''o' The evidence showed that the accused WBE locked in his 
cell during the entire Incident, and the guard had previously re- 
ceived Special correctional custody training including instruction 
in how to handle theae situations. In expressing the opinion of 
a unanimous Court. Chief Judge Darden wrote that Article 117 
seeks to prevent the evil of inciting a "victim" to immediate ac- 
tion and the evidence must show the extent to which the words 
or gestures tend to do this. He went on to opine tha t  (1) the ac- 
cused's words were not fighting words, and (2 )  w e n  if the words 
could be construed a8 "fighting words", under the facts of the 
CWI. ther  were not likely to provoke B reasonable guard standing 
outside the accused's locked cell. 

5 .  z,ame,iii 
If the maker'? signature is missing from a treasury check. 

does the check h a r e  a value equai to the amount i t  i s  made out 
for,  or does it have only a nominal value? 
the Court decided in L n i t r d  States  P. F y o  
as par t  of his duties in the local finance office typed checks. extra- 
currieularly prepared a check payable to himself for 86.100.00 
During the presentation of his case, the trial counsel called the 
Disbursing Officer who testified that in his experience. a check 
without a signature, but containing the name af a payee and a 
dollar amount, was not a negotiable instrument. Kr i t ing  for the 
Court, Judge Duncan stated that the instrument in question w.as 
patently ineffective without a signature. He acknowledged the 
general rule that .  withoat evidence to the contrary. the d u e  of 

141 



COMA 

a check is its face value, but added that  here the government had 
obligingly furnished evidence to the contrary through the testi- 
mony of the Disbursing Officer. The judge limited the language 
of Paragraph  200a(7) of the Xanual to writings t h a t  are com- 
plete on their face.lox Judge Duncan concluded that  the value of 
the check in this c a ~ e  was the value of the paper i t  m'as written 
upon. 

6 .  Article 134 
One of the specifications the accused was convicted of in Cnited 

States c. Ross 107 involved wrongfully introducing a drug (heroin) 
into a military base. At trial, the military judge questianed the 
sufficiency of the specification since i t  failed to allege the purpose 
for which the drug  m*as introduced. The trial counsel urged that  
the allegations in the specification implied that  the drug  was 
brought into the base far the accused's awn use: the accused, his 
appointed defense counsel, and the individual defense counsel 
agreed that introduction for the accused's omm use "would be a 
necessary implication of the specification as alleged." IDS During 
the judge's inquiry into the accused's plea of guilty to the specifi- 
cation, the accused stated that the heroin was brought onto the 
the base for his own personal use. The military judge ruled that 
there was no need to amend the specification and accepted the plea. 
Judge Quinn agreed with the trial judge: he reasoned that even 
if allegation of the purpose of the introduction was an essential 
element of the offense, the defense knew that there was included 
within the allegations i n  this cage a n  implication of purpose of use 
and the accused confirmed that  implication of purpose of use dur- 
ing the trial judge's inquiry into the pravidency of his guilty plea. 
Chief Judge Darden concurred on the theory that the action of the 
government and defense a t  trial constituted an "amendment of the 
specification by stipulation." Judge Duncan would have held, how- 
ever, that the specification was fatally defective since i t  did not 
contain language either explicit or implicit that alleged the pur- 
pose for which the drug was brought onto the military base. 

Another offense under Article 134 was before the Court in 
Lhited States v .  Caune.log Specialist Four C a m e  decided that he 
no longer wanted to  be a part  of the Army and sought to "resign." ___ 

100 Paragraph 2 0 0 0 ( 1 )  provider t ha t  " [ w l r i t m g ~  repwsentinp ~ a l u e  
may be considered to h a w  tho value which they represented wen though 
contingently--at the time of the theft." 

Io: 22 U.S.C.M.A 353, 4 7  C.Y.R 6 (1973). 
105 I d .  at  354, 47 C.M.R. a t  6. 
l w  22 U.S .C.P.A.  20D. 46 C.M.R. ZOO (1973). 
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Caune remained firm m his desire niter counseling by the Head- 
quarters Commandant and refused an order by hia company com- 
mander to put on his uniform and report to his duty station. At 
nit 's end, his company commander had a confinement order pre- 
pared and called the military police. After the military police ar- 
rived and placed the accused ~n custody. Specialist Caune remoyed 
his clothes. Although h e  was nnde, Cniine made no obscene or  
indecent gestures or remarks. T h i l e  the accused remained nude, 
there were no females present and the room i n  whleh the accused 
was standing wa? closed off from public view, The accused nm 
convicted of indecent exposure. 

Chief Judge Darden, speaking for the Court, stated that "al- 
though w e  hare difficulty in defining what indecency ia ,  we be- 
lieve w e  know what i t  i8 not.""" The Court held that nudity. 
in  and of itself, is not indecent and an  unclothed male among 
other males is not offensive or lewd. The Court concluded that 
the evidence xcae insufficient to sustain the finding of guilty of 
the charge of indecent exposure. In dicta, the Court indicated 
that the behavior. while not constituting indecent exposure, 
amounted to disrespect. 

7 .  Conspiraeli 

of the Court of Revieu in 1.nited S ta tes  T .  I 
of Military Appeals. Based upon the decisio 
Brice,"? the Court of Review had held that the specification 
failed to state an offense since I t  did not ailege that  the object of 
the conspiracy. the sale of hashish, was wrongful: they reasoned 
that without an allegation of nrangfulness, the specification's 
wording did not import criminality. The Court, speaking through 
Judge Quinn, reasoned that the gravamen of the offense of can- 
spiracy is not the act the conspirators sought to perform, but the 
agreement to perform it.  A specification alleging a eonspiracy 
need not allege the act conspired with technical precision. Here. 
the specification alleged that the act sought to be accomplished 
was in violation of the Uniform Code af Military Justice; all the 
specification need do is piace the accused on notice that the act 
he conspired to commit was in vialation of the law-the specifi- 
cation in the instant case accamplished that objective 

The Judge Adroeate General of the Arms certified the decision 

_______ 
l L o  I d .  at  201, 46 c M.R. at 201. 

112 17 U.S .C.MA.  336,  38 C.M.R. 134 11967) 
46 C.M.R. 808 (ACR 1972) 
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B. DEFESSES  

1. Speedy Trial 
Cnited States c .  Bartori 'Ii marked a great watershed in the 

military law of speedy trial. Weary of the burden of applying 
such vague speedy trial standards as reasonable delay and op- 
pressive design, the Court announced more definite rules. The 
Court pronounced that  far  offenses occurring after its opinion's 
date, there would be a presumption of an Article 10 violation if 
the pretrial confinement exceeded three months in the absence of 
defense requested continuances. The Court elaborated that  if the 
presumption arose, the Government would have a heavy burden 
of proving due diligence in the charges' processing. Further, the 
Court declared its intention to dismiss charges where the Gov- 
ernment failed to sustain its burden. The Court unfortunately did 
not define precisely what type of showing the trial counsel would 
have to make ta  rebut the presumption. 

The an8wer came in L'nited States v .  Mar~ha l l . "~  Writing f a r  a 
unanimous Court. Judge Darden stated that in formulating its 
three month rule, the Court had taken into consideration routine 
reasons for  delay such 88 defects in the drafting of the charges, 
failure to obtain statements from nitnesses, a shortage of officers 
to prepare the pretrial adrice, and the illness or injury of judge 
advocates. The judge attempted to define the government's burden 
affirmatively and negatively. Affirmatively, he indicated that the 
trial counsel could sustain the burden if he demonstrated truly 
extraordinary circumstances such as "operational demands, a eom- 
bat  environment, or B convoluted offense. . . ." llS The judge re- 
ferred to the special problems "found in a war  zone or in a for- 
eign c o u n t r y ,  . . or those involving serious or complex offenses. 
. . .?lle Negatively, he held that "such normal problems as  mis- 
takes in drafting, manpower shortages, illnesses, and leave" do 
not qualify as  extraordinary r e a ~ o n s . ~ ~ ~  

Marshall set the tone for  most of the Court's other speedy trial 
decisions during the term. In L'nited States z'. Smith."8 the Court 
found that the delay was attributable to normal administrative 
pracesaing. Accordingly, the Court dismissed the charges. The 
Court's most emphatic speedy trial decision was r n i t e d  States t'. 
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Stevenson."" The gorernment charged Stevenson with arson and 
conspiracy to commit arson. The incident occurred in ITest Ger- 
many. The government argued that I t  had sustained its hear? 
burden because the case arose in a foreign country and involved 
complicated charges. Certainly, the language of the .Varshall 
opinion gave the gorernment reasan to believe that its argument 
would be successful. The Court unanimously rejected the argu- 
ment. Firs t ,  Judge Duncan pointed out that  although the case 
arose in a foreign country, the country was not a war zone and 
the record did not suggest that there was any "special problem 
encountered as a result of the foreign 10ca le . ' ' ' ~~  Second, af ter  
conceding that the charges were both Serious and complicated, he 
found that  the charges' complexity had not been a major factor 
in causing the delay. He noted that the inYestigating officers ob- 
tained most of the n e ~ e ~ ~ a r y  evidence well before the expiration 
of the three month period. The judge concluded that the real rea- 
sons far  the delay were the Article 32 officer's busy schedule and 
the shortage of experienced clerical personnel. Those reasons did 
not amount to the extraordinary justifications Marshal l  mandated. 

The government prevailed infrequently. In Cnited States 1'. 
Groy,12! the government prevailed because the Bvrtari prerump- 
tion was inapplicable: the case w . s  tried before the Court decided 
Bur ton  >last of the 122 day delay was due to a lengthy, compli- 
cated Article 32 investigation. Xeasuring the delay against pre- 
Burtox standards. the Court concluded that the government had 
proceeded with reasonable diligence. 

2. lasoni tu  
The only noteworthy insanity decision during the past term was 

L'nited States 2.. Sor ton ."?  The Government charged the accused 
with several, serious offenses, including assault with intent to  
commit murder. The parties vigorously litigated the issue of the 
accused's mental responaibilitl-, The court found the accused 
guilty. The Court of Xilitary Review granted the accused a stay 
of proceedings pending receipt of post-trid psychiatric reports. 
A medical board found that the aceused was unable to adhere to 
the right at the time of the offense. The board's report suggested 
that  in part, it3 finding rested upon the accused's post-trial be- 
havior. The Army's Surgeon General concurred in the findinF. The 
___ 

110 22 C 3 C.JI.A. 4E4. 47 C M R. 485 11973) 
I> ' '  I d .  a t  455.  47 C M R a t  486 
191 22 P . S C . M A .  413, 47 Ch1.R. 484 ( 1 9 7 3 ) .  
1 2 2  22 C S C hl A 213. 46 C.31 R. 213 11973) 
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Court eventually received a psychiatric progress report that the 
accused had gained the capacity to assist in his defense. The Court 
of Review then removed the stay. However, the Court denied the 
accused's request for a rehearing o r  dismisaal on the basis of the 
board's report. Over Judge Quinn's dissent, the Court of Military 
Appeals reversed and ordered a rehearing. 

Judge Duncan's majority opinion addressed two issues. The 
first issue was whether the Court could consider the post-trial 
report if the report a a a  based an the accused's post-trial conduct. 
Judge Duncan wrote that if the medical experts felt that evidence 
of a subject's post-trial confinement conduct was valuable in eral- 
uating his mental responsibility a t  the time of the charged of- 
fense, there was no reason to prevent the experts from consider- 
ing the evidence. The second iswe was whether the information 
contained in the report entitled the accused to a dismissal or re- 
hearing. The judge painted aut that post-trial psychiatric evidence 
can lead to an affirmance, a dismissal, or a rehearing. If the evi. 
dence does not cast any doubt on the accused's responsibility, the 
Court can affirm the guilty finding. If the evidence clearly estab- 
lishes a reasonable doubt, the Court can dismiss the charge. If the 
evidence simply creates a conflict of opinion, the Court should 
order a rehearing; "the crucible of examination a t  trial" is the 
best method for  resalving the conflict.123 Judge Duncan rejected 
the accused's prayer for dismissal. He felt that i t  u ~ a s  reasonably 
likely that  the new evidence would lead to  a different verdict, hut 
he concluded that there was 8. substantial conflict and a rehearine 
was the most appropriate relief. 

Judge Quinn disputed the majority's conclusion that if the new 
evidence were submitted to the court members, the members 
would probably reach a different result. Judge Quinn emphasized 
that the medical board's report did not set for th  any new, under- 
lying factual data. The report was based an information which 
the first court had in  its possession when it found the accused 
guilty. He  saserted that the report "presents nothing ne=- that 
is likely to produce a different finding if the court again consid- 
ered the matter." 

5 .  Former Jeopardu 

settings. l 'n i t rd  States v. Bruant 
The Court grappled with former Jeopardy problems in three 

and l'nited States z .  Green 1 2 8  
~ 

1 2 3  I d .  at 218, 46 C.M.R. at 218. 
I d .  at  221, 46 C.M.R. at  221. 

125 22 U.S C.Dl.A. 86, 46 CM.R.  36 11872). 
lZB 22 K S . C  !LA. 61. 46 C M.R. I1 (1972) 
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presented the first setting. a single trial. The government charged 
Bryant with premeditated murder. At the Article 39(al  session, 
the accused pled guilty to the lesser included offense of involuntary 
manslaughter The military judge improperly entered an  im- 
mediate finding of guilty on the lesser included offense. The judge 
Emphasized that his finding had a limited effect; he told the 
counsel that the finding would not prevent the government f rom 
attempting to prore the charged offense At the trial on the merits, 
the government persuaded the court members that the accused 
v a s  w i l t s  of unpremeditated murder. On appeal, the defense con- 
tended that  in light of the judge's guilty findings, the court mem- 
bers' consideration of the charged orferse constituted a retrial f a r  
the same offense. The defense argued that former jeopardy barred 
the retrial. The Court rejected the argument. The Court acknoal- 
edged that the judge's entry of the finding a t  the 3 9 ( a )  session 
was erroneous; the governing regulation expressly prohibited the 
entry of a guiity finding on a lesser included offense a t  the session. 
Hawwer,  after reviewing the record, the Court concluded that the 
judpe had not intended his finding as an acquittal on the charged 
offense and that the defense had not interpreted the finding in 
that fashion In Judae Quinn's words, "(n)ei ther  logically nor 
legally was continuation of the proceedings a second trial of the 
accused for murder." Green presented the very same iesue, and 
the Court disposed of the case in the same manner. 

riiitPd States 1 ,  Czil te~" '  and Ctiited States c.  Lunch in- 
volved the second, more traditional setting: the accused arguing 
in a second trial that a separate, first trial barred retrial. 

Cz,l?er iniolved a rehearing. At Culver's first trial, he requested 
trial by military judge alone. The judge granted the request even 
though it was not in writing For that reason, the proceeding W B B  

jurisdictionally defective."' The military judge found the accused 
guilty of several offenses but acquitted him of a conspiracy to 
murder. The Court reversed the first trial far  the jurisdictional 
defect.l'l The convening authority referred all the charges, in- 
cluding the tonapracy  t o  murder, to a new general court-martial. 
At the rehearing, the defense counsel moved to dismiss the specifi- 
cation for conspiracy to murder. The military judge denied the 
~ 

$ 2 1  22 US.C.Y..< 36, 39, 46 C M . R  36, 39 
1 2 8  22 U S C M A 141, 46 C D1.R 141 (19731, 
12" 22 U.8 C.M A.  417. 4 7  C.Y R. 498 (1873) 
130 rnited State: Y Dean, 20 U.S.C.M A.  212, 43 C M.R. 52 I19701 
111 r n i t e d  Stater Y. Culver. 20 D.S C \I A 217, 43 C.31 R 5: 119701. 
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motion. Over Judge Darden's dissent, Judges Quinn and Duncan 
voted to reverse. 

Judge Quinn thought that the Manual dictated the result. He  
pointed aut that the Manual states that  a retrial after a juris- 
dictionally defective trial is "subject to the sentence rules provided 
for  rehearings." l aZ  The Manual fur ther  provides that the sentence 
a t  the rehearing may not exceed the previous trial's sentence, as  
ultimately reduced by the convening authority.1a3 While the Man- 
ual language expressly referred to only sentence, Judge Quinn felt 
that  the language extended to the first court's action on the merits. 
The first court-martial had acquitted Culver of the conspiracy to 
murder, and the Manual barred a second court from taking less 
favorable action on that charge. 

Judge Duncan reached the same result through a different rea- 
soning process. The judge noted the general rule of constitutional 
law that  an acquittal by B court lacking subjectmatter  jurisdic- 
tion i s  void and has no former jeopardy effect.Is4 However, the 
judge argued that Culver presented a different species of jurisdic- 
tional defect. At the outset of the case, the court-martial \vas 
pmperly constituted and had subjectmatter  jurisdiction. The 
military judge erred when, in the course of the trial, he accepted 
an oral request for trial by judge alone. Judge Duncan felt that  
although the Court had denominated the error jurisdictional, the 
error was not the type of "jurisdictional void" which should de- 
prive the accused of the benefit of a prior acquittal. Judge Duncan 
concluded that  the fifth amendment barred Culver's retrial an the 
conspirac'y to murder. 

Judge Darden rejected Judge Quinn's Manual argument and 
Judge Duncan's constitutional argument. Judge Darden criticized 
Judge Quinn for  giving the Manual language a strained canstruc- 
tian. He then cited and syllogistically applied the rule Judge Dun- 
can had noted: if a judicial proceeding is jurisdictionally defec- 
tive, i t  is void and has no former jeopardy effect; this proceeding 
was jurisdictionally defective: and, ewe, the proceeding had no 
fa rmer  jeopardy effect. 

Lynch was subjected to two AWOL prosecutions. The accused 
was assigned to the Ft .  Leonard Wood Special Processing Com- 
pany and joined to the F t .  Sill Special Processing Detachment. 
In  the first trial, the Government charged that he absented him- __ 

Ia2 Para 81d(a) .  M C M  1868 (REV. ED.). 
132 I d .  at  para. Bld(l1. 
la* Ball Y. United States, 163 T.S. 662 (1896).  
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self from Fort  Leonard XVVood from I Saiember  1969 to 7 January 
1971, At the trial, the trial counsel introduced the Company's 
morning report showing a I November 1969 inception date. The 
trial counsel also introduced the Special Processing Detachment's 
morning report showing a termination date of 7 January 1971 
The defense counsel offered a Detachment morning report indicat- 
ing that the accused had returned to military control on 24 No- 
vember 1969. The military judge found the accused not guilty. 
Within a week, the government had recharged Lynch. The second 
charge sheet alleged that he absented himself from the Fort  S i l l  
Specmi Processing Detachment from 27 November 1969 to 7 
January 1971 At the trial. the defense counsel rnayed t o  dismiss 
He argued that the second prosecution was far  the same offense 
8s that inroired in the first case. The military judge denied the 
motion. On appeal, the Court reversed. The government argued 
that for two reasons, the second charge was a different offense: 
the nen charge had a different inception date. and the charge 
alleged a different unit. The Court rejected the argument The 
Court rejoined that the application of the former jeopardy doc- 
trine does not reat solely upon "a surface comparison of the allega- 
tions of the Judge Quinn pointed out that because of 
the military command structure, the accused had absented himself 
by the same act from bath the Company and the Detachment. 
Moreover, although the second charge alleged a different inception 
date, the alleged period of absence was contained within the 
original charge. 

presented the third and undoubtedly 
the strangest setting: appeal. A general couit-mai%ial conricted 
Crider of several specifications of premeditated murder. On ap- 
peal, a panel of the Savy Court of Military Review reduced the 
guilty findings t o  the lesser included offense of unpremeditated 
murder. The accused then petitioned the Court of Military Appeals 
for a grant of r e r i e a .  The Court granted the petition and re- 
versed the panel decision on the ground that the panel members 
should hare  recused themse1~es.l~. On fur ther  review, another 
panel of the Court of Military R e w w  affirmed the original find- 
ings of guilty of premeditated murder. 

Defense counsel then cetitioned for another grant of review 
The c ~ u n ~ e l  argued that former jeopardy precluded the second 

rntted States T. Cridri. 

~ 

131 United Staler Y .  Lynch. 22 U.S.C P1.A 457, 459.  4 7  C.M R. 498. 500 

22 U S.C.Jl.A 108, 46 C.M.R. 1G8 ( 1 9 7 3 ) .  
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panel f rom affirming guilty findings of any offense greater than 
that  which the first panel had approved. The Court concurred. The 
Court discussed its general policy that "an accused who obtains 
review here does not forego the right to  beneficial action taken 
on his behalf by the Court of Military Review, when he secures 
reversal of that  court's action." la* Judge Darden pointed out  that 
when the government feels that the Court of Military Review 
has erred, the government may seek certification of the case by 
The Judge Advocate General. Moreover, Judge Darden found an 
alternative ground for the preclusion. He noted that the Court of 
Military Review has fact-finding powers the Court of Military 
Appeals lacks. The Court of Military Review's factual determina- 
tions bind the Court of Military Appeals. For that  reason, the 
Court of Military Review's "exercise of its fact-finding powers in  
determining the degree of guilt to be found on the record is more 
apposite to the action of a trial court than ta that of an appellate 
body." llo Because the Court of Military Review "acquitted" 
Crider of premeditated murder, Judge Darden analogized to the 
rule that  an a rehearing after reversal, the second trial court can- 
not convict the accused of an offense which the first trial court 
acquitted him of. 

V. EVIDENCE 

A. WITSESSES 

During the term, the Court had occasion to examine several of 
the methods of impeaching witnesses' credibility. 

In Cnited States v .  C o l o a - A t i e ~ ~ m , ' " '  the Court considered the 
possible remedies for the curtailment of the accused's right to 
cross-examine prosecution witnesses. In Coloiz-Atienza. the ac- 
cused was charged with wrongful possession and sale of heroin. 
The government alleged that rhe accused had sold heroin to d n  
informant, PFC Schuette. Sehuette was a drug user, and he had 
became an informant only after the company commander threaten- 
ed all drug  users in the uni t  with "plenty of trouble." The com- 
mander gave Schuette a marked bill and directed him to make a 
controlled purchase from the accused. When Schuette gave the 
commander the package he allegedly purchased from the accused, 
the commander was surprised by the packet's small size. The 
~ 

13s United States V .  Crider, 22 C S C M A 108. 110, 46 C.M R. 108, 110 

IS* I d .  at  I l l ,  46 C.M.R. at 111 
140 22 U S  C.M.A. 399,  47 C.M R 336 (19731 

(1973). 
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commander was familiar with the local sales prices for drugs, and 
he expected a package twice as large as the one Schuette delirered 
to him At trial, the defense Counsel presented the theory that 
Schuette had purchased drugs from another source and consumed 
par t  of the drugs before delirering the packet to the commander. 
During cross-examination, Schuette refused to ansner questions 
concerning his own use and sources of supply of narcotics In re- 
sponse to each question, Schuette invoked his privilege against 
self-incrimmation. The military Judge denied the defense counsel's 
motion to strike Sehuette's testimony. 

On appeal, the government contended that the questions Schu- 
ette refused t o  answer related solely to his credibility and that If 
a aitness inrakes his privilege apainst self-incrimination to fare- 
close inquiry into mattera related solely to credibility, the trial 
Judge need not  strike the i>itne%' testimonv The Court held that 
rhe questions' subject-marter rclared to rhc case's rneriri, the 
Court stated that the answers to the questions might h a r e  sup- 
ported the defense counsel's theory that Schuette had purchased 
the heroin from a third p a r t y  The Court enunciated the rule that  
if a witness' "assertion of the privilege against self-incrimination 
precluded the defence from properly cross-examining him on mst -  
ters material t o  the merits.""' the military judge must remedy 
the curtailment of crosq-examination by striking the witness' testi- 
mony 

The Court alco focuied its attention on the credibility of accom- 
plice vitnessea. In I'ri i trd State? P 
the substanti ie test for determining 
Pccomplices. The government charged Garcia with riot and eon- 
spiracy to CBUIP a riot At tr ial ,  the government called O w n s  
end Drummer 8 9  witnesses against the accused. O w n s  was pres- 
ent when the riot was planned and executed. but he denied any  
participation in the planning or execution. Drummer had been 
present when the riot occurred. The government had previously 
tried Drummer for  the offense of riot. but Drummei had been ac- 
quitted Nevertheless. the specification against the accused named 
Drummer as a co.-Bctor The military Judge did not giie a caw 
tionnry, accomplice instruction with respect to either witness' 
testimony The appellate defense Counsel contended tha t  the 
judge's failure to mstruct war prejudicial error. The Court stated 
a general rule that  a witness i? an acmnipiice if he is "subject to 

1 4 1  I d  at  402,  41 C M.R. a t  389. 
142 22 u 5 c 11 A B ii: c 11 R e ( 1 9 i 2 ) .  
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criminal liability for  the same crime as  the accused." Applying 
the rule t o  Owens, the Court found that  there was inruffrcient 
evidence in the record to support a finding that  Owens was guilty 
of riot or conspiracy to cause a riot. The appellate defense counsel 
conceded that the record did not establish that Drummer was an 
accomplice, but they insmted that  the specification's reference to 
Drummer as  a cc+actor required the judge to give the cautionary 
instruction. The Court disagreed. The Court asserted that "the 
better ~ i e w "  is that the trial judge need not give a cautionary in- 
struction concerning a witness' testimony solely because the in- 
dictment names the witness as an accomplice.'4' The Court added 
that an instruction certainly was unnecessary where the witness 
had already been tried and found not guilty. 

While Garcia 148 dealt with the substantive test for accomplice- 
ship, Ciited States u .  Diar '** analyzed the procedures to be used 
in determining accompliceship. In Diaz, the government charged 
the accused with premeditated murder and assault with intent to 
murder. The goiernnenr'i case depended primarily on the resti- 
mony of a Private Luis Perez-Perez. At the beginning of the in- 
structions conference. the military judge informed the defense 
coun8el that he intended to instruct the court members that as a 
matter of law, Perez wab an accomplice. The defense counsel ob- 
jected to the proposed instruction. The judge and counsel finally 
agreed that the instruction would he warded "if the testimony 
of Perez i s  believed, then Private Perez is an accomplice 8s  a mat- 
ter of law." Appellate defense counsel argued that the judge erred 
in instructing the members to decide as a question of fact u,hether 
Perez was an accamplice; counsel argued that the judge should 
have instructed that  Perez was an accomplice as a matter of law. 
The Court noted that while the judge may sometimes rule that a 
witness is an accomplice as a matter af law, the presence of eon- 
flicting evidence can require that the judge submit the question to 
the court members. The Court felt that the military judge in the 
instant case could h w e  properly ruled that  as a matter af law, 
Perez was an accomplice. However, the Court concluded that the 
defense counsel's objection to the instruction the judge first pro- 
posed had induced the judge to submit Perez' accompliceship to 
the court as a guestion of fact. Far that reason, the Court held 
__ 

Id at  10, 46 C.M R. at 10. 
164 I d .  
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that even I f  the instruction were erroneous, the accused could not 
complain. 

Finall>-, in Cmted States  5. A l b ~ , ' ~ '  the Court considered an ac- 
cused's right under the Jencks Act to obtain the notes of testifying 
CID agents. A Criminal Investigation Division agent testified at  
Alba's trial on the issue of probable cause to search. The agent 
testified that  he had received information from confidential in- 
formants. On cross-examination, the agent admitted that  befare 
testifying he had used his Case Activity Notes to  refresh his 
recollection. The defense counsel then requested tha t  the agent 
produce the notes for  the defense counsel's use during cross-exami- 
nation. The military judge denied the request. The judge did not 
attach the notes to the record of trial. On appeal. the Court set 
aside the guilty findings and sentence. After  summarizing the de- 
cisional I m  construing the Jencks Act, the Court turned to the 
specific question of whether the CID agent's notes fell within the 
Act's pu r r i ew The Court noted that  the federal civilian courts 
had divided on the production af policemen's notes, but  the Court 
opted for  the YEW that the agent's nates are statements within 
ihe Act's intendment. The Court's election forced the Court to  
face the problem that  the judge had neither examined the notes 
nor attached them to the record. The Court complained that  be- 
cause of the judge's action, the Court could not determine whether 
the error was harmless The Court noted that  faced with the same 
problem, some Article I11 courts simply reversed while some Ar- 
ticle I11 courts remanded to  the trial court for a hearing on the 
Jencks Act issue. The Court stated that  "[blecause a court-martial 
haa no continuing existence, no regular procedure exists for  our 
ordering the case remanded for a determination concerning 
whether par t  of the Case Actirity Sotes  related to the subject of 
the agents' testimony " Consequently. ra ther  than remanding 
directly to the trial court-martial. the Court returned the record of 
trial t o  the Navy Judee Advocate General with authorization for  
a rehearing 

B. HEARSAY 

The Court disposed of only one hearsay issue during the past 
term. Knifed States  i'. Seigle presented the question whether 
the military judge should  eve^ submit the question of the suffici- 
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eney of a confession's corroboration to the court members. The 
Court noted that the civilian jurisdictions have spht upon the 
question: some civilian courts take the position that the trial 
judge must inatruct the jurors that  they must find sufficient 
corroboration for the defendant's confersion before they consider 
the confession. Other civilian courts subscribe to the view that 
the trial judge alone should pass upon the sufficiency of the corrob- 
oration. The author of the Court's lead opinjon. Judge Duncan, 
committed the military to a third, compromise vien. Judge Dun- 
can's view is based upon a general rule that the trial judge alone 
should determine the corroboration's sufficiency. Honever, the 
judge expressly excepted cases \<,here the corroborating eridence 
is "substantially conflicting, self-contradictory, uncertain, or im- 
probable."15o In the excepted cases, the judge must instruct the 
court members that before considering the confession ae evidence 
against the accused, the members must find that the essential facts 
admitted in  the confession have been corroborated. 

C .  T H E  4TH A,XESDMEXT-SEARCHES A S D  S E I Z C R E S  
In its last annual report, the Court of Military Appeals stated 

that  the law of search and seizure is an ares which "continue(%) 
to  cause difficulty.''1s1 The sheer number of fourth amendment 
cases the Court decided during the last term and the complexit7 
of the questions the cases presented bear aut  the Court's observa- 
tion. In the term, the Court grappled with isms8 of searches' 
legality, standing, and the exclusionary rule. 
1 .  The Legoiitu of Searches and Seiru .~es  
a. Searches Based Cpon Probable Came 
In the past few terms, the Court has greatly refined the military 

probable cause The Court's opinion in rzited States v ,  
S m a l l w o o d ~ ~ d  is a clamic example af A g ~ i l a r ' ~ '  analysis. The 
author of the majonty  opinion. Judge Quinn, identified both 
prongs of the Agxilar test a t  the beginning of his opinion. Judge 
Quinn pointed out that to establish probable cause, the trial coun- 
~ 

160 I d  at  401, 47 C.M.R. at 344. 
U. s. COLRT OF MILITARY APPEALS, AWUAL REPORT OF m i  U B 
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sei must demonstrate that (1) the information the commander 
relied upan was reliable and (2 )  the information made it more 
likely than not that the contraband sought was located a t  the 
place to be searched. In Smallwood, the commander who author- 
ized the search relied upon information from seiera l  sources. in- 
cluding an informant and a fellow officer. Judge Quinn found that 
the trial counsel had demonstrated the reiiability of both sources. 
Judge Quinn found that the first informant n a s  reliable for two 
reasons. in the past. [he informant had given information uh ich  
had proven to be correct, and the commander had per~onal ly  met 
the informant and assessed the informant's credibility from his 
demeanor. Judge Quinn similarly found that the officer who had 
furnished information was reliable for two reasons: the officer 
had no evident reason far  making a false report, and the informa- 
tion to be furnished was "an official report for the purpose of 
initiating appmpriate official action I '  Judge Quinn then turned 
from the reliability issue to the probability issue. Judges Quinn 
and Darden a e r e  satisfied that the trial counsel had met the second 
pmng 8s well. Judge Duncan dissented an the second prong. Judge 
Duncan emphasized that when the informant reported that the 
accused had contraband drugs in his room, the informant had 
said only that "he knew for a fact" that  the drugs were in the 
rccused's room li'l Judge Duncan agreed that the trial co~msel  had 
demonstrated the informant's reliability, but he felt that the t n a l  
counsel had not shonn the basis of the Informant's knawledee. 

The judge's disagreement over the probability issue m Small- 
m o d  presaged the emphasis the Court was to place on the prob- 
ability question in its decisions during the last term. 

In Cnited States u .  Sam 'Ii Judge Duncan authored the majority 
opinion. He stressed that after the trial counsei demonstrates the 
information's reliability, the question became6 whether the in- 
formation creates "reasonable inferences that such items, ~n prob- 
ability, were so located " ' - ' Judge Duncan conceded that a soldier'? 
room and locker are likely places for him to conceal items he doer 
not wish discovered. However. he insisted that ta satisfy the con- 
stitutional requirement of probabie cauae. the trial coonsel must 
show more than the joinder of that likelihood and S U B P ~ C I O ~  thar 
an accused has committed a theft. Judge Darden struck the same 
~ 

1 5 8  United States b .  Smallaoad, 22 C S C hl A 40. 16 C 51 R 40, 42 
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tone in C'nited States v .  In  Troy. officials discovered har- 
hiturate pills and some personal papers in a common area near the 
accused's room. The papers were identifiable as  the accused's 
pmperty. Judges Duncan and Darden concurred that  even the 
discovery of drugs in "close proximity" to the accused's room was 
an insufficient basis for  inferring that there were drugs in the 
roam.18' 

While he dissented in Sam and Trov, Judge Quinn's viewpoint 
prevailed in I'nzted States v .  Heni~ig. '~ '  In Hmnig, the issue was 
the basis of knowledge for  the informant's report that the ac- 
cused had drugs an his person. The informant initially reported 
that  either the accused or an accomplice had the drugs. At that  
paint, the commander asked the CID agent to contact the accused 
and his accomplice to determine which of the two had the drugs 
on his person. The agent later informed the commander that the 
informant had "in fact approached both" the accused and his 
accomplice and reported that the accused had the drugs.'BZ With 
Judge Darden's concurrence, Judge Quinn reasoned that there was 
a fair  inference from the record that one of three things had 
happened: (1) the informant had ~ e e n  the drug8 in the accused's 
possession; (2 )  the accused had told the informant that he had the 
drugs;  or ( 3 )  the accused's accomplice had told the informant 
thai  the accused had the drugs. Judge Quinn fel t  ihat ,  in any of 
these eventualities, there was a sufficient showing of hasis of 
knowledge; the informant's personal observation or the accused's 
admission would clearly be sufficient, and the accomplice's "assaci- 
atian with the accused and apparent joint interest in the drugs" 
would a180 be an adequate ~hawing.'e3 As in Smallwood, Judge 
Duncan dissented vigomusly on the gmund the informant had not 
zpecified the basis for his knowledge. 

b. Seawhes Based Cpon the A e e w e d s  Coment 
During the past term. Judges Quinn and Duncan had an op- 

portunity to write a lead opinion an consent searches. 
Judge Quinn's opportunity came in Cnitzd States 8 .  Glenn.le4 

Xilitary police searched Glenn's automobile a t  the entrance to El 
Torn Marine Corps Air S ta t im When Glenn approached the en- 
trance. a Serpeant etouued the vehicle. The Sergeant identified __ 

1 S B  22 U S . 0 M . A .  186, 46 C.M.R. 195 (1973). 
160 I d .  at 198, 46 C.M.R. 198. 
181 22 U.S C I . A  377. 47 C.M.R. 229 (1913) 
169 I d .  at 318, 47 C.M.R at 230. 

I d .  st 380. 47 C.M R. at  232. 
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himself as a member of the P m i o s t  Marshal's office's marijuana 
detecting dog section. The Sergeant then indicated that h e  wanted 
to  zeareh Glenn's automobile Without apparent nervousness or 
reluctance. Glenn granted permission for  the search. The Sergeant 
first searched the rehicle w t h  a marijuana dog. The dog did not 
alert. The Sergeant then personally inspected the auto and dis- 
covered LSD tablets. The Court sustained the Seizure as the pmd- 
iict of a consensual search. The Court rejected the defense argu- 
ment that  "human experience indicate(e) that  an individual who 
is carrying . . . contraband , , would not submit to a search un- 
less he fel t  some compulsion to  do so" ' l i  The Court rejoined that 
offenders sometimes feel that  their contraband is 50 secure from 
discovery that they do not hesitate to  consent to B search. Judge 
Quinn opined that Glenn might ha\e thought the Sergeant would 
search only with the marijuana doe. If Glenn made that assump- 
t ion .  he might have felt that  he could  safeit- consent: the mari- 
Juan8 dog would not alert to the LSD Judge Quinn held that even 
if Glenn mistook the scape of the contemplnted search. hi3 mistake 
did not invalidate the consent. 

Judge Duncan wrote the lead opinion 10 the most difficult con- 
~ e n ~ u a l  search case during the past term, I , i i ted States  i.. Cndg ' O r  

Cad,'s commander asked Cady fo r  permission to rearch hra pereon 
At first. Cady granted permission The commander then directed 
Cadi to empty his pockets In  response, Cady removed a match- 
book from his pocket The accused then u l thdrev  h l i  consent to 
the search. Disregarding the accused's wishes, the commander un-  
huttoned the accused's Docket and removed contrahand heroin. The 
question presented was whether a suspect may revoke his consent 
after the search has begun Judpe Duncan noted that the c l i l l ian  
Iumdicnom ihale diiided upon the mile Judge Duncan opted for  
the more liberal \ t e a  that  the swpect may withdraw his consent 
even af ter  the search has bepun. I t  LS nell-settled that a 9uqpect 
may limit the scope a i  his consent, and Judge Duncan treated the 
suspect's right t o  rexoke his consent as a cora!lary t o  the right 
to llmit the search's scope Judge Duncan also found an analogue 
in the M w m i d o  rule that  the ruspect may terminate the question- 
Ing a f t e r  he has prermusly walred his rights. DisPenting, Judge 
Quinn  emphasmd that the commander N ~ F  in the process of un- 
buttoning the pocket \when Cad? revoked his consent Judge Qui", 
relied upon the general fourth amendment standard of reasonabie- 
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ness; he opined that it is not "unreasonable for an enforcement 
officer to  complete a particular physical movement when the begin- 
ning of that  movement v a s  with consent." I O i  

C. Gate Searches 
The Court revisited the gate search issue in L'nited States E .  

Poundstone.lBs Povndsfone concerned a search a t  the gate to Phu 
Lai Base Camp in Vietnam. Lieutenant Colonel Brown was the 
commander of a unit stationed a t  the base. He was also the camp's 
installation coordinator. As such, he was responsible f a r  the 
camp's security. Brown's executive officer, Major Braush, testified 
that Bmwn's battalion was experiencing t w o  acute problems. un- 
safe vehicles and narcotics traffic. The executive officer also testi- 
fied that they suspected that  drug dealers n e r e  using vehicles to 
introduce drugs onto the camp. The executive officer therefore 
instructed Eadieman, one of his warran t  officers, to search all 
battalion vehicles entering the camp gate to ensure their safety 
nnd interdict the drug traffic. Braush fur ther  instructed Eadleman 
to search all the persons in the vehicles. On the morning in ques- 
tion, a battalion truck approached the gate. The accused was not 
a member of the battalion, but he was riding in the vehicle. The 
accused jumped f rom the truck when it reached the gate. He then 
walked toward the camp's interior. At Eadleman's direction, the 
accused was searched. The search uncovered ten vials of heroin. 
Judges Quinn and Darden agreed that the search was legal, but 
the Court found the search so troublesome that each judge felt 
compelled to write a separate opinion. 

Judge Quinn authored the lead opinion. On the one hand, he 
rejected the government's contention that  the fourth amendment 
does not apply in combat zones. On the other hand, he was un- 
persuaded by the defense argument that  the search had ta be 
based on probable cause. He rationalized the search of the vehicle 
before addressing the search of the accused's person. Judge Quinn 
reiterated the rule that incident to his responsibility for govern- 
ment property, a commander may search military property. Apply- 
ing that rule ta  the instant gate search, he concluded that "there 
were good and sufficient reasons . . . to inspect every battalion 
vehicle for  safety and to search it for  contraband." M Q  The judge 
then formulated a theory af search of a vehicle occupant incident 
i o  the inspection of military vehicle. His precise holding was that  
~ 

167 I d  at 412, 4 1  C h1.R. st 349 
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persons in a military vehicle "suspected of being used to import 
forbidden matter into the command area" may be searched inci- 
dent to  ? e a c h  of the vehicle.l." 

While Judge Quinn justified the vehicle search on the stated 
justifications of safety inspections and the interdiction of drug 
traffic, Judge Darden stressed the commander's inherent power 
to search persons and vehicles entering or leaving hie base. Judge 
Darden's review o i  the authorities convinced him that  a com- 
mander has  inherent power to "search all those who enter or leave 
the installation's perimeters." 

Judge Duncan dissented, arguing that the search of the ac- 
cused's person suffered from tu0 constitutionai Infirmities. Firs t .  
he  thoughr rhir judges Quinn and Darden had ~ m p i o p e r l ~ -  extended 
the invect ion doctrine He thought that  the inspection rationale 
should be limited t o  searches "cloaeiy connected to the concept a i  
the becurit?, welfare. or health of a number of persons."'.? He ob- 
jected to the extension of the inspection doctrine to  B fact situa- 
tion in which " ( t ) h e  professed concern" of the governmental of- 

Second. he decried the unlimited 
rized ta conduct the searches. The 

installation coordinator had not limited the discretion of his dele- 
gater. and Judge Duncan feared that  the delegates' personal dis- 
likes and prejudices would determine which persons were searched 

cases in nhlch all three judges agreed upon a single opinion 
Torres was assigned to a postal unit. He had stolen mail matter 
and leurapped :t. The package was laying on a table in the unit 
uork area n h e n  the postal group commander walked through dur- 
ing a routine inspection The commander noticed that  the pack- 
age was addressed but lacked pwtage. The commander ascertained 
lhat  the packare belonged to the accused and that the accused 
was assigned to the postal unit. The commander then ordered the 
accused to  open the package. The accused complied with the order 
and unwrapped the package to disclose stolen bii\eraare. Judge 
Duncan 's  opinion forged two liner of reasoning to sustain the 
search The first line uoheld the >earrh as an msoectian. A valid 
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postal regulation prohibited military postal employees from keep- 
ing their personal property in post offices. Moreover, rewrapping 
was B known method of stealing from the maiis. The order was 
a legitimate security precaution to protect the mails: if the com- 
mander had merely ordered the accused to remove the package 
from the work area, the commander would have been remiss in his 
duty to protect the mails. Secondly, the judge sustained the order 
on the theory that  the order did not violate any reasonable ex- 
pectations of privacy of the accused. Citing Katz,'.s Judge Duncan 
stated that  as  a postal employee, the accused could not "expect 
freedom from governmental intrusion designed to insure proper, 
efficient, and secure operation of the postal unit. . . .''1.6 

Followmg JudEe Duncan's esample in Torres, Judge Quinn re- 
lied upon Katn as a ground far  SuStaining the search in l'mted 
States v .  Cnrue.'.' C n m e  arose from a search conducted a t  Fort  
Benning. Colonel Latham commanded the 197th Infantry Brigade 
occupying the Kelly Hill area. The brigade was appmximately 
6,000 in strength. The brigade was experiencing approximately 
30 incidents of drug abuse per quarter. The brigade was also ex- 
periencing approximately 26 larcenies per quarter :  and in all of 
the solved cases, the thief was involved with drugs. Colonel Lat- 
ham initiated a broad progrnm t o  combat drug abuse within the 
brigade. He established a roadblock inspection system to prevent 
the introduction af narcotics into Kelly Hill. The system involved 
two roadblock checkpoints. At the first checkpoint, vehicles were 
stopped. and the inspectors cheeked driver's licenses and vehicle 
registrations. At this checkpoint, the inspectors searched neither 
the vehicle nor the person. Rather, they invited the driver and oc- 
cupants ta read a sign with the fallowing legend: 

Attention, nsrcofiei  cheek. with n a r ~ o f i c ~  dags Drop all druen here 
and no questions asked. Last ehsnee.lrs 

There u'as an amnesty barrel under the sign. The inspectors in- 
formed the occupants that  the vehicle would be stopped again a t  
the second checkpoint. The inspectors afforded occupants the op- 
portunity to deposit contraband in the barrel without punitive ac- 
tion. At the second checkpoint, the inspectors were to search 
vehicles and persons "if there was any indxation of cause." l i '  
~ 

1 7 5  Katr V. United States,  389 C S 347 (1967) 
United Stater Y Torres. 22 U S.C M.A. 86, 99,  46 C.M.R. 96, 99 

/ l W 9 /  l_".", 

1 7 7  21 O.S.C.M.A. 466, 47 C.Jl.R. 566 (1873) 
l i8  I d .  at 168. 47 C.hl R. at  558.  
l i n  I d .  
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The icepectors used a marijuana detectLon dog to d e t e r m m  
whether there n a a  c a u w  If the dog- alerted to  the vehicle. the 
inapectars searched the vehicle and passengers. If the dog did not 
alert, the inspectors allowed the reh ic le  t o  proceed \<ithout fur ther  
interruption On the date in question, the accused v a s  a passenper 
in a vehicle driving to Kelly Hill, The inspectors stopped the vehicle 
when i t  reached the second checkpoint, The marijuana dog alerted 
to the vehicle. The inspectors then asked the passengers to  exlt 
the rehiele and step to the side The dog continued his alert and 
pointed to a particular area in the vehicle. The dog handler 
3earched the area and discovered some regetable matter and ciga- 
rette rolling paper. The inspectors then searched a11 the aceupants 
The) dipcovered several heroin packets on the accused's person 

Vi th  Judge Darden's concurrence, Judge Quinn sustained the 
search Judge Quinn first sustamed the search as a valid, regula- 
tory inspection. He pointed to the Supreme Court dec imns  in 
nhich the Supreme Court sustained inspection systems 8 %  part  of 
regulatory programs. especidly if the  inspection system was 
" c a r e f W  limited in time, place, and scope." " '  He then noted the 
parallel military decisions sustaimng searcher to  protect command 
Ftcurit? or effectuate ialid. adminiitratlve po l ic ies .  The judge de- 
ferred to  Colone l  Latham's judpment that  the incidence of drug 
m d  related larceny offenses a i t h i n  the Kelly Hill area posed a 
i e r i o u d  threat to the command Given that threat, there was d 
valid. regulatory purpose for  the inspectmn system. The onl) quee- 
tion was then ahe the r  the means the Colonel selected to implement 
the sy-tem \,ere reasonable Judge Quinn  specifically held that  the 
rse of the dog to detect odors B human InsPector could  nclt detect 
was reasonable Segatively, usin8 Kaiz  privacy analysis, he 
thought that  by  the time the vehicle passed the sign a t  the first 
checkpain!. the occupant? nou ld  hare only a minimal expectstion 
uE p r l ' ~ )  in odors emanating from the vehicle. Affirmatl\e:y. 
the dog's capability of detecting the odor  of rnarljuana x m  so 
reliable that  hla alert furnished probable cause to search. In dhort, 
Judge Quinn emplo3ed a regulator) inspection rationale to jus t i fy  

roadblock ?ystem: and rnea~u i ing  the specific means em- 
the >?stem against a fourth amendment standard of gen- 

easanableneas. he concluded that  the means were a l ~  con- 
onally unobjectionable 
ge Duncan filed a forceful dis ient .  He conceded that the 

\ e d  an exception from the fourth amendment for  in-pet- 
~ 

1'' E n i r e d  Stater , Biauell. 406 U S  311. 315 ( 1 9 i Z I  
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tians based on military necessity, but he denied that  the trial 
counsel's showing rose t o  the level of military necessity. He point- 
ed out that 30 cases of drug abuse per quarter in a 5,000 man com- 
mand hardly constitute an epidemic. He added that the trial 
counsel had not demonstrated the drug use had affected either the 
command's Beeurity or its ability to perform its mission. Finaily, 
the judge felt that the statistics the trial coun~el  had offered were 
so commonplace that the same showing could be made f o r  "any 
other military installation in the world." To Judge Duncan's 
mind, It seemed that the trial counsel had proved only a relatively 
common level of d rug  abuse which simply did not satisfy the 
exacting, exceptional standard of military necessity. 

e .  I n n e n t w y  Searches 
The Court analyzed an inrwntory search of an impounded auto- 

mob,le in Cnited States 9. Watkim.' '2  A security policeman's 
ps tmi  af a barracks area triggered the chain of events which led 
t o  the search. The policeman observed an airman and woman in 
the barrack's parking lot. He suspected that she had been in the 
man's barracks. He noticed her standing beside an automobile. Bs 
radio, he checked n i t h  his headquarters and learned that the 
auto's license plates had been issued for another car. The police- 
man then approached the couple. They informed him that the ac- 
cused owned the automobile. The policeman contacted the accused, 
and he acknowledged ownership of the automobile. The policeman 
then took the couple, the accused, and the accused's auto to secur- 
ity police headquarters. Because the auto was improperly regis- 
tered, the policeman ordered it impounded and inventoried. The 
policeman then inventoried the auto. He inventoried the contents 
of the glove compartment. interior, and trunk. While inventorying 
the trunk's contents, he discovered marijuana. On appeal, the ac- 
cused urged that the inventory was a subterfuge for a search af 
the vehicle without probable cause. Judge Quinn upheld the 
search; he held that the vehicle's improper registration and the 
routine manner in which the policeman conducted the search sup- 
ported a finding that the search was a bona fide inventory. 

f .  Terminal Searches 
The Court attempted to delimit the custom search doctrine m 

r n i t e d  States c. Carson."" The accused and t w o  friends visited an 
~ 

1.1 United S t s t e i  v Unrue, 22 U.S C.M.A. 466, 472, 41  C.M R. 556,  562 
(1913) 

203, 4 6  CM R 208 ( 1 9 7 3 ) .  
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aerial port passenger terminal in Thailand. The accused entered 
the terminnl with hir bagpage and handbag. He approached the 

terminal that  Thailand was extremely expensive and that he 
wanted to return to  Okmawa. even though he had spent less than 
24 hours in Thailand. The accused's remarks struck the NCO a 
~ u s p l c l o u ~  The NCO also thought that  the accused had an un- 
muails large quantity of baggage. A t  the SCO's request. air police 
nsed a detection dag to check the accused's baggage. The dog 
alerted, and the baggage was searched The rearch produced mari-  
juana The government attempted to analogize the search to  a 
border or cmtoms search Judge Darden accepted the analogy. but 
invalidated the search. The judge accepted the rule that  a terminal 
commander may require pereons traveling on aircraft  departing 
:he terminal to submit their baggage t o  examination. However. he 
thoupht that  the pivotal question was the paint a t  which the bap- 
gage beccmes subject to examination The ludge held that the 
eir pallce had searched the accused's baggage before his baggage 
became subject to examination. On the  one hand. the accused had 
rntered the terminal and signed a reqiiePt fo r  traniportation O n  
the other hand. he ctill retained ph>aical control over his baggage. 
and he was not finally committed to the Right. He had not yet 
checked in for the flight. and the accused could still ha re  changed 
his mind The judge announced a rule that  a military member does 
not subject his baggage to an inspection until he delivers i t  for  
weighing or  handling by another. 

Judge Q u m n  dissented He uould hold that the S C O  %as not 
acting a porernment agent when he inspected the accused's 
bapgage. 

was the Court's first significant 
66 decision in l ' i i i t e d  Stntrs  1.. .Aloe- 

tad ' . '  Like Aioyian. Simmons suffered the fate  of a conviction of 
possession of drugs produced by a search he lacked i tanding t o  
challenge. The members of a drug s u p p r e ~ s ~ o n  team observed the 
occupants of a military 1 6  ton t ruck contact ii group of 1-ietnd- 
mese children The team suspected that the occupants had pur- 
chased drugs from the children The team then saw the occupants 

268. 16 C.)I R. 268 11973) 
333, 36 Ch1.R 488 11866) 

___ 
j - 4  22 1.7 16 
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drive a short distance and stop. One of the occupants appeared to 
remove the gas cap, make some motions near the gas can, and 
screw the cap back on. The team radioed ahead t o  the gate of 
the camp that the truck was approaching. The gate guard searched 
the gasoline can and discovered 104 vials of heroin. 

The accused moved to suppress the heroin a t  trial. The military 
judge denied the motion: the judge found probable cause for  the 
search. The Court of Military Review sustained the ruling an the 
theory that the accused had wrongfully appropriated the vehicle 
and, hence, had no standing. Writing for the Court, Judge Duncan 
concluded that the Court of Military Review had reached the cor- 
rect result for an incorrect reason. The judge first rejected the 
Court of Military Review's standing reasoning. Following Alouian, 
Judge Duncan adapted the ruie that  an accused does not have 
standing solely because he is charged with a possessory offense: a 
trespasser on premises lacks standing to challenge a search of the 
premises, even if he is charged with B possessory offense. How- 
ever, the judge thought there was insufficient evidence that the 
aeeuaed was a trespasser on the vehicle searched. He pointed out 
that  the Court had previously held that an auto passenger's mere 
acceptance af a ride in  a vehicle does not make him guilty of 
wrongful appropriation of the vehicle, even if he knows that the 
vehicle is stolen. In  other words, given the posture of the record, 
Judge Duncan thought the accused would have standing under 
the traditional rule. However, he did not end his inquiry with the 
traditional rule. He  stated that the Supreme Court now employs 
Katr ,  privacy analysis to  decide standing issues, as well a8 ques- 
tions of legality of searches. The judge found that the accused 
did not have a reasonable expectation of privacy f rom govern- 
mental intrusion m the military vehicle's gas can The government 
had not made the can available ta  the accused for his personal use, 
and he could not reasonably expect any privacy in goods stored in 
the can "hen the government issues clothing or equipment to a 
soldier f a r  his p e r ~ o n a l  use, his constitutianally-pratected expecta- 
tion of p n w c y  is "nearly complete." '\'' At the other end of the 
spectrum, when the government issues items such as large. crew- 
served weapons or gas cans to  soldiers, the nanpersonal nature of 
the property cuts against recognition of a protected expectation 
of privacy. 

Judges Darden and Quinn concurred in the result. Judge Darden's 
_____ 

m6 United Stater v Simmoni, 22 1 SI: I1.A 288. 293. 16 C M.R 288. 293 
( 1 9 1 2 )  
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opinion IS significanr because of its reference to United 
Srrirer 2. l i ~ e r h e s f e l d e r .  ': In U.eibafelder. rhe Court sustained 
the search of a government desk for  government property. In  
Simnions, Judge Darden suggested that he would be u,iliing to 
apply l V e s h e ~ l i e l d e r  to the search of B government desk for cantra- 
band. In  his brief concurring opinion, Judge Quinn also cited 
lVeshr,i ieldei 

3 .  T h e  rlpplicoti0,i a t  ? h e  EreIi<sto 
I1 r 31 C P  

In  recent years. the fourth amendment exclusionary rule has 
come under heated attack Several commentators have called 
for the rule's abolit ion or modification."!' Those recommendations 
Inotaithstanding. the C o u r t  applied the exciusionary rule force- 
f u l i i  during the past term. In one case, the Court held that a wit- 
ness' testimony was the tainted frui t  of the poisonous tree and in 
two other cases, the Court held that the accused's pretrial state- 
ments were tainted products of illegal searches. 

L k i t e d  States 1 Aimstrong I"' ' was probably the mast extreme 
application of the exclusmnary rule The military police suspected 
that Armstrong was dealing in drugs. They conducted an illegal 
search of his rmm. During the course of the search, they dis- 
covered incriminating evidence. On the basis of the evidence, they 
placed the accused's room under surveillance. They apprehended 
the witness as he exited the room. At trial, the witness' testimony 
was  the "id!- direct eiidence rhar rhe accused had wongful l?  mni- 
ferred drugs. Judges Duncan and Darden agreed that the testi- 
mony should have been excluded. I t  was their opinion that the 
stake-out and the witness' apprehensmn were results of the po- 
lice's exploitation of the illegal search Judge Quinn filed a brief, 
but iigorous dissent. He argued that the illegal search merely 
motivated the police to continue their investigation of the BCCUS- 
ed's actiiities. He emphasized that an  illegal search of an offend- 
er's h v m g  quarters does not grant the offender life-long immunity 
from investigation and prosecution. 

The Court excluded pretrial statements as derivative evidence in 
_____ 

20 K.S  C.M.A 416, 43 C M.R. 256 11971) 
1%. Sp:otfo. Search a r d  Setzurr A n  Empirtcoi Study or t h e  Erriusion- 

o i y  Riila a r d  I t 8  Alternolwes,  2 J. LEOAL STUD. 243 ( 1 9 7 3 1 ,  Oaks, Studying 
eirura, 31 U C H I .  L R W  666 (1970) 
Cr,m,noi G O  Free l i  t h e  Consfobla 

I''0 22 U B C Y A 438.  47 C Y R 179 ,19738 
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Cnited States u .  Hamt1toa"'l and Ciitted States v .  T ~ o y . ' ~ '  In  
H a m i l t a ,  the investigator began the interrogation three hours 
after the illegal search. The search produced a quantity of mari- 
juana. During the questioning. the investigator specifically re- 
ferred to the marijuana. The accused answered that  "it looks like 
I've been caught, so I'll answer your questions." ' " I  Judge Darden 
wrote that  where the governmentla first illegal act is likely to lead 
to a confession, a subsequent confession is presumptively tainted 
and the government must make a strong showing to rebut the 
presumption. Judges Darden and Duncan concurred that the state- 
ment was the pmduct of the illegal search. The two judges reached 
a similar conclusion in Troy. Tro!, involved the admissibility of 
two statements the accused made after the illegal search. The first 
statement was made during an interrogation which the searching 
officer conducted soon after the illegal search. The judges had no 
difficulty finding that  the first statement was the result of the 
search's exploitation. The second statement occurred on the fallaw- 
ing day, but the judges found it likewise tainted, The judges found 
the second statement was the illegal product of both the illegal 
search and the prior, inadmissible confession. 

While the government failed to rebut the presumptive taint in 
Hamilton and Trov, the government succeeded in Cnited States c. 
Foe~king. '~'  The interrogation in Foecking occurred shortly af ter  
the illegal search. However, the investigator made no reference 
to the gun seized. and it was unclear from the record whether the 
accused knew that the police had seized his gun. More importantly, 
the accused's testimony indicated that the search had not been an 
inducing cause of his confession. The accused was asked what 
went through his mind when he learned that  the police had his 
gun. He replied, "Xothing." The Court concluded that the illegal 
search had not affected the accused's decision to  speak. 

D .  T H E  5 T H  A M E N D M E S T  A N D  A R T I C L E  31- 
COA'FESSIOKS 

2 .  Article 31 Warnings 
On many oeesalons, the Court of Military Appeals has asserted 

that  Article 31'a 8mpe is broader than the fifth amendment. In  
L'nited States 8 .  Pyatt,'Bb the Court once again had to decide 

~ 

191 22 209, 46 CM.R.  209 (1913). 
IO* 22 
193 22 209, 210, 46 C.M.R 209, 210 119731. 
1 ~ 4  22 46, 46 C.M.R. 46 ( 1 9 7 2 ) .  

195, 46 C.M.R. 196 11913). 

22 84. 46 C.M.R. 84 ( 1 9 1 2 ) .  
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whether Article 31 applied to conduct t o  which the fifth amend- 
ment was dearly inapplicable. The unit executive officer sus- 
pected Pyatt of a theft. He ordered Pyatt to  report ta his office. 
The officer then directed the accused to take out his wallet and 
count his money. The accused cornplred and displayed the $292.00 
in his wallet. The Court held that the officer's order \solated the 
accused's Articie 31 rights The judges unanimously agreed that 
Article 31's scope encompasses valuntar 
suit in  the production of incriminating 

In riiited States i: T a m p e r l e g  1"' and 
the Court had ta decide which types af interrogators are required 
to administer Article 31 warnings. In Tenipsr ley ,  the interrogator 
was an FBI agent who specialized in the apprehension of 
AWOLees. The Court held that the FBI  agent was not required 
to administer an Article 31 warning. However, In Woods, the 
Court held that a Charge of Quarters was obliged to give an Ar- 
ticle 31 warning before questioning a suspect. The CQ was a 
Sergeant Akins. Akins had evidently seen and used drugs when 
he was stationed ~n Vxtnam.  Some of his friends had died as a 
result of d rug  abuse. and he hated t o  see anybody use drugs. Dur- 
ing his tour of duty, Someone informed Akins that the accused was 
selling drugs. Akins apparently decided to investigate as an un-  
dercmer agent. Akins went to the accused's room "to get evi- 
dence." I"' Akins asked the accused whether he had "anything ta 
smoke." The accused said that he did. At trial, Akins testified 
that  he investigated for "a personal reason (more) than anything 
else." ,"? Honever, he also testified that he was acting as CQ and 
considered i t  his duty to investigate. The Court repeated the rule 
that  a person subject t o  the Code need not give a suspect Article 
31 warnings only if the questioner is "motivated solely by per- 
sonal considerations , , . " ? O n  The Court concluded that  Akins 
should have administered an Article 31 warning: when he con. 
ducted the questioning, he was directly engaged in the perforrn- 
ance of his duties as command CQ during a regular tour of duty. 

Finally, in L'nited States  e .  DeChomplaiii.zn' the Court consid- 
ered the effect of the accused's assertion of his right to remain 
silent. The investigators questioned the accused three times dur- 
ing d sir-day period. On rhe firrr OCCBEIOII. rhe accused refused to 

ii U S C M.A. 150, 46 C.31 R. 150 119731 
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respond to  any questions. The accused did not even acknovledge 
that  he understood the warnings. On the second occasion, the ac- 
cused again refused to speak. At the outset of the third interro- 
gation, the accused merely shook his head to  indicate that  he did 
not wish to answer questions. The investigators persisted in their 
questioning, and the accused made inculpatory admissions. The 
Court held that  the accused's repeated reliance upon his right to 
remain silent made i t  incumbent upon the interrogators to cease 
their questioning. 

2. Miiranda Warnings 
In addition to presenting a n  Article 31 issue, Temperleu pre- 

sented an issue a8 to when an accused becomes entitled to Miranda 
warnings. The FBI agent had information that  the deserter Temp- 
erley was residing at an address under the name of John Rose. 
The agent visited the residence. When he knocked at  the door, the 
accused answered. At first, the agent did not recognize the ac- 
cused. The agent then said, "Mr. Rase." The accused replied, 
"Yes." The agent reiterated, "John Charles Rose." Again, the BC- 
cused replied, "Yes." The agent and the accused then entered the 
hallway inside the house. The agent asked the accused his true 
name: and the accused responded, "John Charles Temperley." The 
agent then placed the accused under arrest and administered .Mi- 
r e d a  warnings. The accused argued that custodial interrogation 
began when the agent first spoke to the accused. The Court dia- 
tinguished custodial interrogation from preliminary interrogation 
prior to taking a suspect into custody. The Court concluded that 
prior to the formal arrest, the agent had not deprived the accused 
af his freedom of action in any significant way. Significantly, the 
Court rejected two defense arguments. First, the Court rejected 
the argument that  the test for  custodial interrogation is the ques- 
tioner's subjective intent. The Court held that  even if the officer 
subjectively intends to arrest  from the beginning of the question- 
ing, custodial interrogation begins only when there is an objective 
manifestation to the accused that he is not free to leave. Second, 
the Court rejected the proposal that i t  should apply a special rule 
to desertion cases where proof of the use of an alias is a com- 
mon, damning item of evidence. The Court held that the test for 
custodial interrogation is the same f a r  all criminal prosecutions. 

In L'nited Sto!es 8 .  Clayborne,2°2 the Court decided a significant 
Mironda issue and, by 80 doing, deftly avoided a n  even more sig- 
nificant imue. Clasborne's commander had questioned him while he __ 

101 22 T.SC.M.A. 387 ,47  C.H.R. 233 (1913) 
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was in confinement. The commander expressly advised the accused 
of his r ight  to ha\w counscI present, but he did not specifically 
tell the acccused that  he could consult with his counsel. The 
Court of Military Review held that  the omission of a warning 
concerning the r ight  to  consultation was error. Hawever. the 
Court of Military Review held tha t  the error was harmless be- 
yond a reasonable doubt ;  Judge Alley reJeeted the argument that  
the admission of a confession in rialatian of Miranda results in 
automatic reversal. The Court of Milltars Appeals found it un-  
necessary to  decide uhether  a military court may apply the harm- 
less error  rule to confessions obtained in violation of .Miro,rda. The 
Court concluded the commander's Miranda warning was not de- 
ficient; It held tha t  the express warning af the right to ~ u u n s e l ' s  
presence fairly implied the right to  consult counsel. 

3. T h e  Appltcation of the Ereluszonar?, Rule t o  Der iuo tm Et%- 
d e m e  

The Court's fifth amendment exclusionary rule decisions paral- 
leled the Court's fourth amendment decisions. The Court treated 
searches and pretrial statements as the tainted products of illegal 
interrogations. 

In  Pgatt,"" the Court held that  the second pretrial statement 
was the product of the first illegal statement. The Court pointed 
a u t  that  the first statement was the type of evidence likely to pro- 
duce a later confession and that the Same investigator had pnr- 
ticipated in each Stage of the investigation during a 24 hour pe- 
riod. The Court emphasized that the accused neither knew nor 
had been informed tha t  his prior statement was inadmissible. 

In W o o d s  >'l4 and Z'nited States c.  Atkins,'"'' the Court decided 
tha t  searches were the products of illegally obtained statements. 
In Woods, after the CQ contacted the accused, he conveyed the in- 
formation he obtained to the cumpan? commander. Based largely 
upon the CQs  repart .  the commander authorized a search of the 
accused's room The Court held that, since the search was "predi- 
cated upon" the accused's statements to the CQ, the search itself 
was invalid >"' In  A t k h s ,  an illegally obtained statement again 
led to  an illegal search A military policeman was on patml near  a 
bunker hne in Vietnam He heard a burst of automatic weapon 
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fire. He entered the bunker and observed two sleeping men. There 
were two automatic rifles in the bunker. One rifie smelled as  if 
it had just  been fired. The policeman awoke the accused and asked 
him if the rifle was his. The accused responded that  it was hia 
rifie. The policeman then apprehended the accused and searched 
him incident to the apprehension. The search produced marijuana 
and heroin. At trial, the policeman testified that he would not have 
apprehended the accused unless the accused had admitted that it 
was his rifle. The military judge excluded the statement, hut up- 
held the search: the Judge reasoned that the policeman obtained 
the statement in violation of Article 31, hut that  the search was 
not a product of the statement. The Court concurred with the 
government that  the test for the application of the exclusianary 
rule to derivative evidence is not a simple "but for" tes t :  deriva- 
tive evidence should not be excluded solely because it would not 
have been d i s c a w e d  but for  the illegal statement. The appropriate 
test i 3  whether the subsequent search is a direct exploitation of 
the unwarned statement. The Court decided that the search was 
a product of the policeman's exploitation of Atkins' unwarned 
statement. The Court stressed that the policeman had felt that ,  
mzithout the accused's statement, there uws no probable cause for 
the accused's apprehension. 

The government counsel found some Solace in their victory in 
U'atkimzn' Before escorting Katk ins  and hia vehicle to the sta- 
tion house, the security policeman obtained the accused's un- 
warned admission that  he owned the automobile. The Court held 
that  the security policeman should have administered an Article 
31 warning. Defense counsel argued that  the subsequent inventory 
af the vehicle was a tainted product of the admission. The Court 
rejected the argument. The Court pointed aut  that before the 
policeman questioned Watkins, the policeman already knew that 
Watkins owned the auto and that the auto was improperly reg- 
istered. Distinguishing Atkins, the Court held that  the inventory 
was not a result of the statement's exploitation, 

VI. SEXTESCES 

rni ted States v .  Sosville w" was a case of first impression for 
the Court of Military Appeals. The defendant had been convicted 
and sentenced to a bad conduct discharge, confinement a t  hard 
labor for  45 days, forfeitures of $150.00 per month for three 
~ 

207 22 U.S .CM.A.  270, 46 C.Y.R.  210 (1973) 
2~ 22 U.S.C.M.A. 317, 46 C.M.R. 317 (1973). 
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months, and reduction ta the lowest enlisted erade The conien- 
inp authority's action provided that "the forfeitures shall apply 
to pay becoming due on and after the date of this action.'' On ap- 
peal, the appellant contended that, since he had already aerred his 
sentence to confinement s t  the time the convening authority took 
his action, Article 6 7 ( e )  of the Code and paragraph 8 8 d ( 3 )  of the 
Manual precluded approval of the forfeiture portion of the sen. 
tence. The Court rejected this contention. The Court stated that 
Article 57 (a) is unambiguous. If a sentence, as approved, includes 
a period of unsuspended confinement a t  hard labar. forfeitures 
mag be approved, and i t  is immaterial whether the defendant is 
in confinement on the date that the convening authority acts 
Judge Duncan formulated a rule that forfeitures may be applied 
on or after the date the convening authority takes his action if 
the sentence. as approved, includes a period of confinement unsus- 
pended or deferred. 

An issue involving the trial judge's instructions was raised In 
L'iiited States j . .  Keith.?"" Although administrative discharges 
would not ordinarily be discussed in a court-martial.l'O the trial 
judge allowed both the trial and defense COUIISEI  to refer in their 
arguments to administrative discharges. The argumenta prompted 
several questions by the court members concerning their power 
t o  recommend or award an administrative discharge. In writing 
for  the Court. Judge Duncan viewed the issue as  nhrther ,  under 
the c i r c u m ~ t ~ n c e 3 ,  the trial court's instructions and advice can- 
eerning administrative discharges were adequate to allow the 
court to intelligently determine an appropriate sentence. In Cnited 
States 1 .  T the Court had held that the trial judge must 
disclose to the court members their right to recommend clemenc? 
in a proper case. Keith's trial x a s  such a case. When the militars 
judge refused to give a clemency instruction despite requests f o r  
guidance by the court members. he erred since he failed to inform 
the member? of the conditions under which they could recommend 
a n  administrative discharge. 

In addition to presenting the Court with a question as to the 
admissibility of the accused's pretrial statement, L'nited States ?1. 
Faecking 912 presented a second issue-when is a forfeiture le- 
~ 

30'3 22 USC.M.A.  58,  46 C . I . R .  58 11872). 
> L O  United States Y .  Querinberry, 12 U S  C 31 A 608, 31 C M.R 185 

(18621 

BCcompany'"8 text 

14 T.S C hl A.  435, 34 C.M.R. 215 (1964) 
2 1 )  02 Lr S.C.M.A. 46,  1 6  C hl R 16 (18721 See note 184. suwa,  and 
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gaily effective, The convening authority had approved the ad- 
judged sentence, but the Court af Military Review returned the 
ease for  a new review and action based upon the inadequacy of 
the staff judge advocate's reL-iew. When the convening authority 
took his new action, he again approved the sentence as adjudged 
and directed that  the forfeiture of pay and aliowances be applied 
to the accused's pay as of the date of the convening authority's 
original action. The Court painted aut  that Article 5 7 ( a )  al- 
lows the convening authority to make the forfeiture portion of a 
sentence effective the date he approves it. However, the operative 
fact upon which this prwision depends is a "lawfully adjudged 
and approved" sentence. If the original approval was unlawful, 
the "dependent designation of the date the forfeitures were t o  
be operatire w a s  similarly inmlid." Thus, Foecking's forfei- 
tures would only be effective as of the date of the second action, 
the only legal action in this case. 

VII. EXTRAORDINARY R E L I E F  

The last term witnessed the presentation of a fairly large num- 
ber of petitions for extraordinary relief to the Court. The cases 
can be grouped into three categories. 

In the first category, the Court found that i t  had no jurisdic- 
tion over the petition's subject-matter. Hansen c. Hobbs ,21s  Ciieno- 
weth c .  Van Arsdall,"n and DeChomplein e .  McLucas fell with- 
in this category. 

In Hansen, the accused was stationed in Turkey. He was in- 
volved in a traffic accident which resulted in the death of a Turk- 
ish citizen. The Turkish officials charged the accused with negli- 
gent homicide. The Turkish General Staff issued a certificate. de- 
claring that  the accused was acting in the performance of his 
official duties a t  the time of the accident. On the basis of the cer- 
tificate, the Turkish trial court dismissed the case, subject to the 
right of the decedent's representative to appeal. The representa- 
tive appealed the dismissal. The American military authorities 
preferred charges against the accused far  negligent homicide. The 
charges were referred to a special court, but no trial date was set. 
The accused filed a petition fo r  a wri t  of prohibition u.ith the 

2 1 9  10 U S . C  SSSi(a) ( 1 0 7 0 ) .  
214 United States Y Foeeking, 22 U.S C M A. 46, 46 C.M R 46 11972). 
Ili 22 L' S C.M A. 181, 46 C.M R. 181 (1975) 
2 t n  22 U S.C M . A .  183, 46 C X.R. 183 (1073) .  
l l 7  22 l! S C.M A. 462. 47 C . 2  R.  552 (1973) 
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Court of Military Appeals: he alleged that  the court-martlai 
lacked jurisdiction over the offense because the accident occurred 
prior to  his honorable discharge and immediate reenlistment. The 
government disputed the facts af the discharge and reenlistment. 
In  a memorandum opinion, the Court dismissed the petition. Firs t ,  
the  Court held that  the petition vm untimely. The Court noted 
that .  until the final outcome of the representative's appeal in the 
Turkish courts, it was uncertain whether the military authorities 
would ever proceed to trial. Second, the Court stated tha t  the ques- 
tions of the accused's discharge and reenlistment "may more ap- 
propriately be resolved by the special court-martial if and when 
the decision to  proceed with trial is made." 

Cheaotceth was a far more complex case The Government 
charged that  Chenoweth had attempted to  sabotage the USS 
Ranger. The trial was scheduled to  commence at  the Treasure Is- 
land Naval Station. San Francisco. The defense requested tha t  
the trial counsel issue subpoenas for  20 witnesses. most of whom 
were assigned to  the Ranger  The Ranper had already departed 
for  the western Pacific. The prosecution moved for  a change in 
the situs of trial t o  the Ranger. Over the defense's objection. the 
military judge directed that  the trial be moved to Subic Bay, Phii- 
ippines, ta hear the witnesses assigned to the Ranger.  The judga 
fur ther  directed that  having heard those witnesves, the trial 
would reconvene a t  Treasure Island. The accused then filed B pe- 
tition for  a w i t  of probition n i t h  the Court. The accused alleged 
that  the judge's order violated the accused's constitutional r ieht  
to be tried in the state in which the offense occurred. The accused 
also alleged that  the military judge may not grant  the prosecution 
to change o f  venue or  situs. He fur ther  alleged that. even if the 
judge had power to change situs for  the prosecution, here the 
judge's ruling was an abuse of diaeretion: the accused alleged 
that  if the situs of trial were moved. he would be denied both a 
public trial and the effective assistance of counsel. The accused's 
civilian attorney filed B statement that  when he was last in the 
Philippines, the local authorities had arrested him, threatened him 
with trial far capital offenses, and deported him without trial 
The attorney stated tha t  he feared for his safety if he returned 
to the Philippines. The government responded t o  the petition. Its 
response stated that  the government had learned through appro- 
priate channels t ha t  there were no charges pending agnimt the 
civilian attorney in the Philippines. 
___ 

21% Hanren Y .  Hobbs, 22 U S . C . P . A .  181. 181, 46 C 11 R 181 181 11973) 
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In another memorandum opinion, the Court dismissed the pe- 
tition. First, the Court held that servicemen do not have a sixth 
amendment right ta trial by a jury of the vicinage. Second, the 
Court held that a military judge may grant a prosecution motion 
for  change of venue. Third. while the Court held that  the judge's 
grant of a prosecution motion for  change of venue is reviewable 
f a r  abuse of discretion, the Court found that the military judge 
here had not abused his diacretion. The Court stated that there 
was no indication that the government would deny the aceused 
a public trial. Relying upon the government's response, the Court 
concluded that  the accused's civilan attorney had no reason ta 
fear making an appearance an the accused's behalf in the Philip- 
pines. The Court stressed that the exercise of the judge's dis- 
cretion was subject to  review in the normal course of appellate 
procedures. The Court concluded that  the case did not involve m y  
error which would tend to prevent the Court from subsequentiy 
either exercising its review power or granting meaningful relief. 

In  DeCharnpLin. a t  a rehearing, the military judge denied the 
accused's motions to dismiss on various grounds: speedy trial. the 
facial unconstitutionality af Article 134, denial of defense access 
to relevant documents, right to public trial, release from pretrial 
confinement, and the necessity for a new pretrial investigation 
and advice. The accused filed a petition f a r  extraordinary relief. 
In his petition, he in effect asked the Court to review the judge's 
rulings. The Court denied the petition. The Court pointed out that 
all the challenged rulings would be reviewable an appeal and that 
a petition far extraordinary relief is not a substitute for appeal. 

In a second category of cases, the Court indicated that it had 
jurisdiction over the petition's subject-matter; but reaching the 
petition's merits. the Court denied relief. 

In Wood 1'. M e L u ~ a s , * ' ~  the Court denied a petition f a r  a writ 
O i  habeas corpus. The go\ernrnenr charged, inter d i n ,  that the 
accused had conspired to communicate clasaified. security informa- 
tion to an agent of a foreign government. The maximum imposa- 
ble punishments for the charged offenses included life imprison- 
ment and dishonorable discharge. The accused was placed in pre- 
trial confinement. The defense counsel twice requested that the 
convening authority release the accused from pretrial confinement. 
The convening authority denied bath requests. The accused then 
submitted a request for release to the air base group commander. 
Like the convening authority. the group commander denied the 
_____ 

210 22 U.S.C.M.A 476, 47 C.M.R. 643 (1973). 
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request The accused then Aied an Article 138 complaint. but 
the Air Force Commander denied relief. The Secretary of the 
Air  Force sustained the Air Force Commander's decision. The 
Court indicated that  i t  had juriadiction over the petition The 
Court stated that  the ?tandard for revleu- naa an abuse of di?- 
cretion. Considering the charged offenses' gravity and the impoa- 
able punishments' reierity, the Court concluded that  the authori- 
ties' decision to continue the accuied's pretrial confinement was 
sound. 

l ' , i i t e d  States )-'> represented DeChampinin'e 

confinement iit hard Isbor for 30 )PXF The accused u a i  confined 
iit the U.S. Tal)- DI-ciplinary Command, Portsmouth, S e w  Hamp- 
;hire The accoied': petitlor. alieped that  85 of Februar: 21. 1 9 i 3 ,  

iudpe had not authenticated the record of trial and. 
n r e n i r p  authority had not acted 
s recponse indicated that the mil 
ord on February 1 and that  the 

o;t-tr:al re\iew The Court held t 
' ' a  prima fac ie  case of unreasonable delay in the appellate pro-  
c e s i e ~  . " ~ - *  Granting relief. the Court ordered that the can- 
\enme authority file hi- nction n i t h  the Court's Cle 
I973 The Court reached a i imiiar  result in T h o i i i t o  
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As in Rhoades. the accused aileged a delay in his record's trans- 
cription and authentication; and as in Rhoades, the Court set 8. 
deadline for the convening authority's action. 

The final ease in the third category was Gallagher 2i. Clizted 
States.l'O Enlisted members had served as court members a t  the 
accused's trial, even though the accused had not submitted a 
personal, written request far  their detail. In light of L'nited States 
v. White,?>: the absence of B personal, v r i t t e n  request w m  iuris- 
dictional error. However, the accused did not ra i ie  the issue in his 
original petition far grant of review or his petition for reconsid- 
eration. After the Court denied both petitions, the accused filed a 
petition for  extraordinary relief, praying that the Court disap- 
prove the findings because of the White violation. The gorernment 
argued that the denial of the petition for reconsideration and the 
accused's separation f m m  the service terminated the Court's 
jurisdiction under Article 67.221 The Court found that it had juris- 
diction and granted relief. The lead, memorandum opinion stated 
that the accused'e original application for review vested jurisdic- 
tion in the Court. Although the accused did not specify the White 
error in the first two petitions, the Court's review responsibilities 
require that the Court note jurisdictional eirors, even though the 
accused doe8 not raise them. Reaching the merits, the Court 
granted the petition and set aside the findings. 

The two extraordinary relief cases which divided the Court 
most sharply w r e  Kewsame e. MeKenrie220 and Bumpw v .  
T h ~ r n h e r . ~ ~ ~  

In  Yewsome, a gmup of accused petitioned for writs of habeas 
corpus. The petition alleged that although the petitioners were in 
pretrial confinement, charges had not yet been preferred. The pe- 
tition averred that the confinement was unwarranted, in violation 
of statutory and decisional law, and based in par t  upon undis- 
closed, classified information. The Court dismissed the petition. 
The memorandum opinion stated that Judge Darden was of the 
opinion that  the relief sought was not in aid af the Court's juris- 
diction. The opinion fur ther  indicated that  Judge Quinn felt that  
the issues raised may "more appropriately be presented t o  and 
resolved by the military judge of the special court-martial t o  



63 MILITARY LAW REVIEW 

which the charges have been referred " - ' I  Judge Darden voiced 
his dissent. He uould hare ordered rhe government to show cause 
why It should not release the petitioners from pretrlal confine- 
ment. The judge opined that  to force the  petitioners to  wait un t i l  
trial to  litigate the confinement's legality would "subvert the Ter) 

The judge expressed his view that  the 
Court has jurisdiction to  reverse a convening authority's order 
for  pretrial confinement if  the  order represents an  abuse of the 
convening authority's discretion. In the instant case. he thought 
that  the petition was not frivolous; the allegations of delay r a s e d  
questions which demanded explanation. 

In  E ~ ~ P I L S ,  the accused filed a motmn for a writ of mandamus. 
The accused was a member of the Coast Guard. He complimented 
the Army Legal Corps by requesting that  he be furnished with an 
Army judge advocate as individual counsel. The petition alleged 
Lhat the convening authority improperly forwarded the request 
and that  the Coast Guard Commandant mpmper ly  denied the re- 
guest The Commandant's action was appended to the petition. 
The action stated that  the accused could attempt to make private 
or personal arrangements for individual counsel. The petition 
did not indicate whether the accused had attempted to make such 
arrangements. The Court dismissed the petition. The memoran- 
dum opinion stated that  the accused had not exhausted the avail- 
able, alternate means of obtaining an Army judge advocate's ser- 
vices. The opinion specifically stated that Judge Darden was of 
the opinion that  the relief sought was not in aid of the Court's 
Jurisdiction Finally. the opinion stated that  Judge Duncan would 
h a \ e  issued a show cause order. 
~ 

131 Newrom v McKenrie, 22 L'S C.M A.  82, 83.  16 C hl R 82, 9 3  11973, 
232 Id a t  81, 46 C.M.R. zt 84 
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