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MILITARY LAW REVIEW 
T h e  .Military L a c  Reoiec, Bicentenniullssue commemorates the 200th 

annii-ersary of the Judge .Advocate General's Corps, U.S. Army,  in 
July 1975. This  special edition is designed to make reprints of 17 
articles which have significantly influenced the development and 
administration of military l a u  conveniently available to all practition- 
ers. T h e  articles selected for republication have been chosen from a 
~ i d e  range of legal periodicals and address the history, growth and 
breadth, as well as the future of military laa  . 

T h e  Military Lau,  Reciew does not  pu rpor t  to  promulgate  
Department of the Army policy or to be in any sense directory. T h e  
opinions reflected in each article and the prefatory comments are those 
of the author and the editors respectively and do not necessarily reflect 
the t i e u s  of T h e  Judge Adrocate General or any governmental 
agency. 

.irticles, comments, recent development notes, and book revielts 
should be submitted in duplicate, triple spaced. to the Editor, Military 
Law R e v i a ,  T h e  Judge Advocate General's School, U.S. Army, 
Charlottesrille, L-irginia 22901. Footnotes should be triple spaced and 
appear as a separate appendix at the end of the text. Citations should 
conform to the Lsliform System of Citation (11th edition 1967) copy- 
righted by the Columbia, Hurward, and L'niversity of Pennrybaniu Law 
R m i e w  and the Yale Law Journal. 

For subscriptions and back issues, interested persons should con- 
tact the Superintendent of Documents, United States Government 
Printing Office, IVashington, D.C.  20402. 

This  issue may be cited as 511~. L. REV. BICEST. ISSCE (page 
number) (1975). 
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DEDICATION 

O n  29 July 1975 the  United States  .4rmy Judge  Advo-  
cate General’s Corps  celebrated its 200th bir thday.  
William Tudor ’ s  appoin tment  o n  29 July 1 7 7 5  by t h e  
Second Continental  Congress as t he  Judge  Advocate 
of the A r m y  makes the  office of T h e  Judge  .4dvocate 
General  one of t he  oldest in the nat ion.  Since that  time 
military law has held a prominent  place in the  history 
of our nation a n d  has touched the  lives of the millions 
of Americans w h o  have served in the armed services. 

T h e  heritage of today’s  A r m y  lawyer is a rich one.  Our 
predecessors have served the A r m y  and  the  nation 
with dedication, devotion, and determinat ion.  T h i s  
bicentennial issue of the Military Law Review is in- 
tended as a t r ibute  to the thousands of A4rmy lawyers  
who have followed William T u d o r ,  and  to  those w h o  
will serve in the  future .  May  it serve to  remind  us of 
our heritage and  as a challenge to cont inue to build o n  
the reputat ion of the Corps. 

W I L T O N  B. PERSONS, J R .  
Major General ,  U S A  
T h e  Judge  .4dvocate General  
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PREFACE 
ThisBicentennialIssue of the Military Law Reuiew commemorates the 

200th anniversary of the Judge Adrocate General's Corps, U.S. 
;\rmy, in July 1975. This  special edition is designed to make reprints 
of 17 articles \c hich have significantly influenced the development and 
administration of military law conveniently available to all practition- 
ers. T h e  articles selected for republication have been chosen from a 
u ide range of legal periodicals and address the history, growth and 
breadth, as well as the future of military law. 

This collection of essays undertakes to demonstrate the special 
conditions affecting the military legal profession and to meet its needs. 
T h e  editors, in consultation with the practicing bar and legal scholars, 
have sought two broad types of articles. First, those which presented 
the rich history of military law or successfully anticipated its course 
\yere selected in order to establish the linkages in time and socio- 
political context demanded by good historiography and jurispru- 
dence. Entries in the second group are those found to have had a 
significant impact on legislation, judicial decision or administrative 
action. This test was considered sufficiently broad toencompass those 
seminal pieces which influenced the course of military legal thought 
and those on subjects other than criminal law which demonstrate the 
scope of military law in both its aspects. 

A s  always, the effort is to provide something useful to the attorney 
facing the hard problems of the active practice of law. But one of the 
compensations of that practice is the combination of the challenge of 
problem solving with the opportunity for scholarship. Many of the 
excellent examples of academic effort available in the literature are not 
contained in this volume merely because of resource limitations. 
However, this collection will help put many problems in perspective 
and does shorn the range of scholarship available. 
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ANSELL 
LANGLEY 

STUART-SMITH 
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THE BEGINNINGS: HALLECK ON 
MILITARY TRIBUNALS 

General Henry LV. Halleck was the first hmerican uriter on 
militam law u h o  achieved international stature. .i contern rarv 
and spbnsor of Francis Lieber whose efforts to codify the f u  i f  
land uarfare first appeared in 1863 as General Order 1.0, 100, 
Halleck published his Eiemrntr o , f M d i t q  Law and Scimcr in 1846 
andMiningLavroJSpain andMexico in 1859, His best known uork. 
Intrrnationai Lau,  or Ruler Reguiotin the Intercourse ofStater in Pence 
and IIhr, uas  published in 1861. x l lowinq  service in, the Far and 
llid-L$ est he was General-in-chief of the Lnion Armies from Juls 
1862 until Alarch 1864. This article and one other, "hlilitary E;- 
pionage," were \I ritten in 1864, but published posthumously in 
1911. In this selection from the early eriod of military jurispru- 
dence General Halleck presents the &>-or of formative thought, 
indicates the scope of problems facing military lawyers at the 
beginnin of the Classical Period of American rnilitak law, and 
sounds t ie  major themes \\hich wil l  concern that jur'isprudence 
more than a century later.' 

'There IS a surprising amount of I i feriture,  .American and Lngllrh, from the 
period before the CLil n a r ,  must of u hich reflects the dud function of the .Army 
1ineoiflcerofrherime.OfficerErucharBenerandDeHarruerecommrrrloned I" the 
cumbit a m i ,  but * m e  on criminal la& and procedure \bhdc serwng as "Rofesior 
of L a d  at the Lnired Stares W m r y  Academy .A C I ~ I C  from that era IS M a l o r  
General 4lexnnder \ lacombs The Prorrri of Courrr-Moriki (1841) 
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MILITARY TRIBUNALS AND THEIR 
JURISDICTIONT 

Henry Wager Hulleck* 

T h e  early Romans had theirprnfecti prntorio, or military judges, 
aften\ ards replaced by mugistri militurn, \vho exercised a lurisdicrion 
somevhat corresponding to modern courts-martial and military 
commissions. It is true that there has been much dispute in regard to 
the exact limits of this jurisdiction. as conferred by the Ian-s nh ich  
ha\ e been handed doli n to us, vet its general outlines have been prettv . -  . I  

~ e l l  agreed upon. 
In the first place, they had exclusi\e jurisdiction of all c i d  and 

criminal causes bet\\ een soldiers. and over soldiers in all  their acts as 
such. In the second place, the>- had jurisdiction of all cases \I here the 
plaintiff or umirior, although a civilian. brought suit o r  made an 
amistasion before them against a soldier, on the maxim of "actor sequitur 
forum ret. " Again the same maxim applied to  the case \I here a soldier 
brought suit o r  made accusation against a citizen before a civil court; 
theprevention in that case prerented him from pleading his privilege as 
a soldier. S o r  could he plead this privilege in causes instituted against 
him in civil o r  criminal courts of ordinary jurisdiction before his 
enrolment as a soldier. So far as the jurisdiction of the civil courts u as 
concerned, the soldier in actual service \\as considered an absentee, or 
enjoyed a kind of extraterritoriality, \T hich compelled the citizen 
plaintiff or prosecutor tu follou him to his o n n  tribunal, nh ich  had 

+Reprinted from 5 9v J I V T ' L  L. 958 i l 9 I I )  
TheforegoinguarfaundamongrhepaperrofGrneralHaliecl\ar hirdearh, u hichorcurredar 

l au i i \ i l l e ,  Kentucky, on Januar) 9. 1 8 7 2 .  The amcle  IS I" the general's handurmng and u B E  
prepared pmbablv ~n the lmfer part of the year 1864. its preparmon haxmg been suggested by 
rhe number of u rangfui acts committed ~n the Sorthern Stater, st a considerable dlstance from 
the theatre of uar.  by perrons having no direccconnecrionuirh rhe mlliteri. sen lce .  4irhough 
these i L f i  had not k e n  giien the character of c r ~ m m l  oifenier by a& of Cnngressional 
leprlariun. they uere none the Iris rubicrrni of public order and ~n the highest inprmui  tu 
public irfery 

Thepaprrhar  ialue as cxpreriingthe\ieu~ufuneuftheablerrand mostexperienced lauyers 
in r h e s e r x e o f t h e  Gu,emmenr~nreiprcrrorheembarrassingcondlrionrahlchconfronred the 
administration of Preridenf Lincoln during the latter parr of rhc year 1864 

Gtonci B D ~ L I S .  

Y l 8 l ~ . I 8 ' 2 )  B S , 1839. the United States \ t i l imy - \ cadmy:  4 \I . 1843, LL D , 1862, 
Union Col lep I \ h m  this a m c l e  \,as u m w n  the author a a r  B General m the Unired Srarei 
4rmy and Chief nf Staff of the - \ m y  w r i n g  m the \ \ar  Department 
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MILITARY LAW REVIEW [Brent I ~ 5 u e  

assigned 10 it a particular place in the arm!, biith (in the march and in 
camp. 

In regdrd 10 the jurisdiction exrrcised h?- thc Roman military tri- 
bunals. in time uf \I dr, o! er persiins and priiperty. not in the militar!- 
srrvice, o r  belonging t n  soldiers. \I hether in conquered o r  occupied 
territory, or \I ithin the limits of thc empire. during an in\ dsiiin o r  ci\ i l  
\\ ar, there seems t(i hatr  been nu fixed rule ( I T .  rathrr. the rulc \i a \  
varied at different times and made t n  crinform tu the ci rc~mstancrs  of 
the particular cas?. iir of the thrn esiyting \I ar. The  grnrral principle 
to  be deduced from the la\\ and histor>- of those times, and the 
discussions of modern commentators, is that there should he nri \\ r m p  
\\ ithout a remedy. and that mi crime could be committed u ith impun- 
ity; and that. therefore. \+here the ordinar!- cibil tribunals could not. 
or did not take cognizance of \I rongs o r  offenses. the military \I o d d  
do so,  both \i ithin and \\ ithuut the limits of the empirc. 

In regard ti) conflicts (if jurisdictiiin. in time iif u a r ,  hrtu e m  thr 
ci\ i l  and military tribunals. a K ha \ r  very little inf(irrnation: but, as the 
result of such conflicts and discussions, \ \ e  havr the established 
maxim or  rulr "interarma legerrilent." o r ,  as pretty librrally translated. 
"in time of \\ a r  the civil authiirities yield to  the military." in other 
\vords, this rule D as simply a result, or nne {if the results. of the great 
maxim uhich.  o n  several occasions. saved the republic and the em- 
pire, "ralurpopuli suprema lex. " 

.After the wars of the \liddle Ages, and \\hen the European nations 
had settled dorm upon a more established system of c i d  and military 
jurisprudence. \\e find almost the same line [if distinctiiin bet\! een the 
jurisdiction (if civil and military tribunals as that \\ hich had been 
observed by the Romans. But, \I ith the ad\ ance of civil liberty and the 
recognition r i f  ciril rights. the jurisdiction of ci\-il tribunals \!as ex- 
tended and that of military courts contracted and limited 

It  is not our present object to trace these fluctuations and changes. 
nrir even to describr the present jurisdiction (if militar>- and ci\il 
courts in the different states of Europe. \Vc shall allude to them simply 
to explain. illustrate or exemplify the jurisdiction of o u r  o u n  c ~ u r t s .  
and the application of our o u n  laws. in peacc and n a r .  

It no\! seems to be an established and \\ell-recognized principle of 
international lau that. in time of war, the inhabitants of territory in 
the militarv occupation of an opposing belligerent are subject to the 
military a;thuriy of the conqueror. T h e  government of places o r  
territo? so occupied is essentially of a military character and derives 
its authority directly from the la\\ s of u a r .  It does not result from 
anything in the constitution iir la\\ s of the conqueriir o r  of the con- 
quered. but directly from the fact of the existence of v a r  and of the 
hostile occupation. T h e  government of military occupation may or  
may nut, at  i ts  option, supersede the civil tribunals by those of a 
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19751 MILITARY TRIBUNALS 

military character. If the former be permitted to continue in the 
exercise of their functions, they are nevertheless subordinate to,  and 
may be controlled by the military authority, for the government is 
essentially of a military character. 

The  same principles apply to cases of ciril war and insurrection, so 
far as regards places captured by or from either of the belligerent 
parties, if the contest he of such magnitude and duration as to give it 
the character of a formal war. 

In all such cases the jurisdiction of the military tribunals of the 
conquering or occupying pouer  over all persons in the places o r  
territory occupied is general, and limited only by the will of the 
conqueror. It is not necessary to declare martial Iau ,  for it exists as a 
matter of fact. But a h e n  it  is said that by the la- of military occupa- 
tion the jurisdiction of military tribunals is limited only by the \bill of 
the conqueror, it is meant, not the u ill of the particular commander, 
but of the conquering state as expressed through its constitutional 
authorities. The  will of the United States in such cases may be 
expressed by a law of Congress limiting the powers of the Executive 
and of his military officers and military courts. Aioreorer, the po\rers 
and jurisdiction of the conqueror must conform to the I a n  s of \I ar, and 
to the principles of right and justice, for there is no power uhich can 
confer authority to do wrong. 

iVe will next consider the jurisdiction of military tribunals ~ i t h i n  
their o n  n state orterritory. This  must depend in a great measure upon 
the municipal law and therefore varies in different states. But underly- 
ing this municipal la\+ there are certain great principles of natural 
right, deduced from the laws of war, and recognized in international 
jurisprudence, \+ hich must govern more or less in times of insurrec- 
tion, rebellion or invasion in the particular theatre of military opera- 
tions, where the jurisdiction of the civil courts is suspended, or  uhe re  
their pouers  are entirely inadequate for the particular contingencies. 
In some countries these emergencies are prorided for by specific 
legislation, while in others they are left to be determined by the more 
indefinite principles of the laws of war. 

In the jurisprudence of France these conditions of things are 
carefully defined and provided for: lst ,  the state of peace, xvhere all 
cases are adjudged by the civil or military authorities, according to the 
class to which they belong, and the lau. applicable to the particular 
case; Znd, the state of u a r ,  u hich may result from invasion or  insur- 
rection, and may apply to fortifications or to entire districts of coun- 
try. The  national guards are then under the military authorities, and 
civil officers, although still exercising their usual functions, must act 
in subordination to the military; 3rd, the state of siege, uh ich  is 
equivalent to the declaration of martial law in England. This  may he 
proclaimed in all cases of imminent danger to interior or  exterior 
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MILITARY LAW REVIEW [Bicent. Issue 

security. During its continuance all the pouers  xvith uhich the civil 
authority \vas invested. in respect to police and the preservation of 
nrder. pass tn the military authority, which can exercise them exclu- 
si\+. or cnncurrently, as it mal- deem proper. To these are added 
certain exceptional poa  ers such as searching private houses, sending 
a\% ay non-residents. seizing arms and ammunition, prohibitingpubli- 
cations calculated to incite disorder; and the military tribunals may 
esercise p i sd i c t ion  of all crimes and offenses against the security of 
the state. the constitution, or public order. committed by persons in o r  
(Jut of the military service. 

.I himilar system is adopted in Spain and most of the continental 
cnuntries nf Europe, and also by the English in foreign countries. 
Bruce says it is also applicable to Scotland; but in England they are 
somev hat tenacious of their ancient constitution whereby "no man 
can be tried but before the judge ordinary, by a jury of his peers." I t  
having been found, hone \e r .  impossible to maintain proper discipline 
in the army in time of peace, or to prevent and punish the military 
offenses of others in time of u i r  or  insurrection, without a resort to 
military rribundk. they pass an' annual act of Parliament in regard to 
courts-martial in the army, and in time of domestic danger martial la\{ 
is declared and enforced. So long as this continues military tribunals 
exercise jurisdiction over all persons for military offenses ui thin the 
places in \\ hich it is so declared. but not in places \I here the civil courts 
continue to exercise their usual functions. This  is based on the theory 
that martial law is incompatible u i t h  the existence of ck i l  la\&, and 
that it is impossible for the t v o  classes of tribunals to exercise their 
functions in the same place. Sir James Mackintosh has forcibly ex- 
pressed himself in regard to the limitation o f  military jurisdiction 
derived from martial la\\ : "While the la\\ s are silenced by the noise of 
arms, the rulers uf the armed force must punish, as equitably as they 
can, thuse crimes n hich threaten their o\rn safety and that of society, 
but no longer; every moment beyond is a usurpation." In brief, uhi le  
the English constitution naturally requires that "no man can be tried 
but before the judge ordinary, by a jury of his peers," Parliament 
makes an exception of persons in the military o r  naval service in time 
of peace and, in time of public danger, of all persons in places where 
martial lau is declared. 

J l any  of our  ci\il and military laus  have been copied from the 
English. and the decisions of our  tribunals hate  been greatly influ- 
enced by those of British courts. It must be remembered, however. 
that our  Constitution and system of government differ in many essen- 
tial particulars from theirs. \Vhile a standing army is deemed contrary 
to the Common Laa  of England, our  Constitution permits it, and \\e 
are not compelled to resort to the expedient of an annual bill for its 
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continuance in Parliament, or "Mutiny Act" for its government. 
Nothing is said in our Constitution in regard to the power to declare or 
enforce martial law, but the contingency of the exercise of such power 
is foreseen and provided for in section 9, Article 1, which says: 

The privilege of the urit  of habeas corpus shall not he suspended 
unless u hen, in case of rebellion or invasion, the public safety may 
require it. 

This suspension is unquestionably, so far as it applies, a substitu- 
tion of military for civil authority. It was at one time contended that 
this suspension could only he made by the authority of Congress, but 
since the learned and able commentaries of Mr.  Binney, feu will deny 
that the power may also be exercised by the President. And we think it 
will be generally admitted that, within the district of country u here, 
in case of rebellion or  invasion, the public safety has required the 
suspensionof the writ of habeascorpus and theenforcement of martial 
law, the military authorities and tribunals may exercise jurisdiction of 
crimes and offenses against the military force and the public safety, 

O f  course Congress may by law limit and define this jurisdiction, 
but it can not entirely dispense with it,  in the absence of all other 
authority, without resolving society into its original elements, and 
why may not such jurisdiction be conferred upon military tribunals, 
in time of rebellion or inrasion, over military offenses committed 
elsewhere than in districts under martial l a u .  It has never been 
doubted that such jurisdiction may be exercised where military of- 
fenses are committed by persons in the military or naval service of the 
United States, both in peace and war; but some have contended that it 
can not be given, even in war, over persons not in such service, on 
account of the prohibition contained in Article V of the Amendments 
to the Constitution. T h e  clause here referred to is: 

N o  person shall he held to ansuer for a ca ita1 or otherwise 
infamous crime unless on the presentment or in8ctment of agrand 
jur , exce t in cases arising in the land or naval forces, or in the 
tniltia, ,Ken in actual service, in time of war or public danger. 

I t  will be noticed that the language of the Constitution is, notpersons 
in, butcaresariring in the land and naval forces, etc. T h e  terms are not 
convertible, and their difference is very important. If the excepting or 
excluding clause relates to persons, may not any person who is not in 
the military service be held to answer before a civil court for a capital 
o r  otherwise infamous crime u i thout  a presentment or  indictment by 
a grand jury? On the contrary, if it relates to cases only, and not to 
persons, why may not any person be held to answer, u i thout  a 
presentment or indictment, in "cases arising in the land or naval 
forces; o r  in the militia when in actual service in time of mar or public 
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danger?" In other \+ords, are not persons \I ho are not in the military 
service triable by military tribunals for military offenses arising in the 
military service in time of insurrection or rebellion? 

.Uthiiugh the restriction of this article to persons in the military 
senice seems to have been intended in some of our statutes it is by no 
means so in all. For example. section 2 8  of the la\+ of .\larch 3 ,  1863. 
declares that: 

i l l  persons who. in time of u ar, or rebellion against the supreme 
authority of the Cnited States, shall be found lurking or acting as 
spies, e;:., shall be triable by a general court-martial or military 
commission. 

This  certainll- dnes not mean only persons in the militarl- serrice of 
the United States, for such persons are seldom, i ferer ,  "found lurking 
or acting as spies" within our lines. It unquestionably includes all 
persons, whether citizens o r  foreigners. enemies o r  friends, in the 
serrice or  out of the service. And we think it is ui thin the powers 
conferred upon Congress, because it is a "case arising in the land or  
naral forces" or  "in the militia, u h e n  in actual service, in time of \I ar 
ur  public danger." 

Soon after the commencement nf this rebellion it was found that 
military crimes and offenses \\ere committed by persons not in the 
military o r  naial ser\-ice \\ hich could not be punished by the cir-il 
courts and \+hich the public safe? required to be adjudicated by 
military tribunals. .I partial remedy a a s  sought for in the legislative 
declaration that certain classes, as civil employees, contractors. etc., 
were to be regarded as in the military service and, therefore, triable bj 
the military tribunals. But this u as merely evading the main question 
for. if such persons are not in the military or naval service, a legislative 
declaration does not make them so. If the prohibitory provision of the 
Constitution includes all persons not in the military service. it is 
obvious that Congress can not declare that any particular class. as 
clerks and employees in the Quartermaster's Department, or as mer- 
chants u ho sell, or contract to furnish to the Go\ernment hay, oats, 
Aour, bacon, e tc . ,  shall be treated as persons in such seryice; for if it 
can be made to include one class, i t  may be made to include all classes, 
and thus annul the provision. 

Moreover. it u a s  soon found that such statutory declaration as to 
classes of persons did not reach the most dangerous indiriduals o r  the 
most criminal military offenses. It did not include rebel spies and 
northern traitors. u ho, from loyal States, were sending aid and com- 
fort to the enemy; nor rebel murderers, robbers and incendiaries \+ ha,  
in loyal territory, murdered our citizens. robbed our  banks, and 
burned our steamers, storehouses, bridges, etc. .\lost of these crimi- 
nals were neither in the military service of the United States nor of the 

20 



19751 MILITARY TRIBUNALS 

rebels, nor were their crimes always committed in districts of country 
where military operations were carried on .  And as their offenses \I ere 
not against any statutory provision, but against the common laus  of 
war,  the civil courts could impose no punishment; but,  being military 
offenses, that is, cases arising in the military service in time of war and 
public danger, they have been tried and punished by military tribun- 
als. Probably in some cases the military courts w ent beyond the law, 
that is, tried offenses not defined by statute, but recognized as crimes 
by the common law of war. It is very possible also that in some cases 
these courts have done great injustice, but where is the court that has 
not done the same? But this is not the question under discussion: it is 
whether military courts may not, under the authority of Congress, try 
cases of military crimes or  offenses arising in the military or naval 
service in time of war or public danger, although the individuals tried 
do not belong to the army or navy? If the Constitution prohibits such 
trials, then it is most certainly defective in a most vital point, for it 
deprives the Government of a most important and necessary means of 
repelling an invasion or suppressing a rebellion. 

Fourth, except in districts under martial law, a military commission 
can not lawfully t ry  any person not in the United States military or 
na\ al service for any offense u hatever. Llilitary commissions, as they 
now exist, differ from courts-martial in that the latter are established 
by statute and have only such jurisdiction as the law confers, while the 
former are established by the President, by virtue of his war power as 
commander-in-chief, and have jurisdiction of cases arising under the 
laws of war; courts-martial exist in peace and war, but military 
commissions are war courts and can exist only in time of mar, Con- 
gress has recognized the lawfulness of these tribunals, and, in a 
measure, regulated their proceedings, hut it has not defined or limited 
their jurisdiction, which remains coextensive with the objects of their 
creation, that is, the trial of offenses under the common laws of war, 
not otherwise provided for. They  have also under the statute joint 
jurisdiction with courts-martial in cases of spies, murder, manslaugh- 
ter, mayhem, robbery, arson, burglary, rape, etc., committed by 
persons in the military service. 

First, there is nothing in the Constitution or lams, or in the nature of 
these tribunals to limit them to districts under martial law, or where 
the privilege of the writ of habeas corpus has been suspended, such 
declaration can neither originate nor confer jurisdiction. 

Second, it is alleged that offenses committed within the limits of the 
rebel States, where me have no courts, can not be tried by United 
States courts sitting without such limits. This,  if true, will be most 
encouraging to the rebels and their friends; it will he shown hereafter 
that the provision of the Constitution here referred to does not apply 
to military tribunals. 
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Third,  no persons except such as are in the military or na\ ai ser\-ice 
nf the United States are subject to trial by courts-martial-spies only 
excepted. Reference is here made tu .Articles 1. and VI of the .Amend- 
ments to the Constitution in regard to indictments and trials b>- jury 
"except in cases arising in the land and naval forces and in the militia 
when in actual serrice in timr of 15ar or public danger." I f  this 
prnvisinn related tnpersons instead of cases, then certainly spies, nor 
bclonging to the services specified, can not be tried b>- court-martial. 
and uould be entitled to indictment and trial b>- jury. XIoreover, i t  
\tould be necessary to take the jury from "the State and district 
wherein the crime shall hdve been committed." 

Fourth. but it has been held by the United States Supreme Court 
that these pro\-isions relate only to judicial courts. and that milltar>- 
tribunals are simply a portion of the military pone r  of the E\ecuti\e. 
but constitute nil part of the judiciary established by the Cnnstitutiun 
It follous, therefore. that persons of M hatsoei-er rank, profession or  
occupation may. in t imeof\ \  arorpublic danger. furmilitar>-offenses. 
be sublected bj- Congress to the jurisdiction of courts-martial. 

Fifth, they (military commissions) can inresrigate and report, but 
their report can be nnly a recommendation, or a statement of facts- 
never a finding or  sentence. 
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THE BEGINNINGS: STUART-SMITH ON 
BRITISH MILITARY LAW 

It is to be regretted that the full histoy of American militarv Ian. 
has not been uritten, but the literature 1s debeloping. TheMihay  
Law Rmiew series on great caurt-martial cases,' and articles such as 
"The .Ansell-Crouder Dispute"z and "The U.S .  Court of \lilitarv 
.%ppeal~"~ have accumulated much original material in a readilb 
available source. Other Id\< rexie\rs than those selected for thS 
compendium have articles b prominent ariters with an historical 
bent. including Bishop, $airman, Fratcher, Henderson and 
U'iener. 

The Judge ;\dvocate General's School, L.S,  Arm), has pro- 
duced a Hlizory of the Judge .4dwcate General's Carps uhlished in 
19;s which outlines the dominant themes and shoxir'rfe breadth of 
military le al practice The  year 1971 also brought the uhlication 
of "The Weception of English hlilitary Laa  into t i e  United 
States"4 \\hich undertakes to build the bridge from the parent 
system to current ractice. In 19?i  hlchlillan Compan ' plans to 
publish Edward S&rman'r history of military c r i m d l a v  .' 

Here James Stuart-Smith, a British barrister and judge advocate 
of orer twentv Years' standin tracer the gro\rth and development 
of the English 4srtem as u elfis its practice. Ori i n a h  \I ritten to 
proxide a source of material for the Law Quarter8 Rediu's editor, 
this article was itself published and has become a standard in the 
lield. 





MILITARY LAW: ITS HISTORY. 
ADMINISTRATION 
AND PRACTICE? 

Jamer StuartSmith * 
PART I 

A.  GEh'ERAL 

A man who joins the army or air force, whether as an officer or a 
soldier or airman, does not cease to be a citizen. With a few excep- 
tions, his position under the ordinary law of the land remains unal- 
tered. If he commits an offence against the civil law he can be tried and 
punished for it by the civil courts. By joining the armed forces, 
however, he submits himself to certain additional statutory obliga- 
tions which comprise the disciplinary code necessary to maintain 
order in a professional body uithin which good order and obedience 
are essential to its proper functioning. One  of the incidents of mem- 
bership of the armed forces is the liability to serrice in places outside 
the jurisdiction of the British courts, so that these statutes include, in 
the interests of the subject no less than those of the  Crown, provisions 
for the trial of an offender for the commission of an offence which is 
against the law of England whereier he may commit it and by tribu- 
nals constituted of officers of the force to which he belongs. 

T h e  statutes to which the seniceman is at present subject are the 
Army Act 1955, the .%r Force Act 1955 and the S a r a 1  Discipline Act 
1957. Whilst all  have been slightly modified by subsequent legisla- 
tion, their substantial prorisions have remained unaltered. Although 
these Acts deal with such matters as conditions of enlistment, terms of 
service, pay, billeting, inter-service relations and many other matters, 
much of each of them is devoted to  the disciplinary code of the service 
to which it relates and the setting up and procedure of the tribunals to 
try offences against it. 

Section 103 of the h r m v  Act 1955 Drovides for the makine bv the 
FCapyrighr 1969, The Conrriburorand Sueer & M a x w e l l ,  Limited Reprinredaith permti- 

r ianofrhecopyrighrouner from 85 L.Q R E \ .  ?78(1969) .  Permiriionforreproducrianorarher 
use of this a m c l e  may be grimed only by rhe Conrributor and Srnens  & Sans, Limned. 

* A r w r t m r  Judgr Adsacate Generalofthe Forcer(Lnired Kmgdom) T h e  wrhar  i i a  member 
ofrhe English Bar, cd led  by the MiddleTemple ~n S m e m b e r ,  1918. hai,ingseried ~n the &rmy 
from 1535 IO 1947 At the time this article uti uricten the aurhor "&E an Arrirranr Judge 
Adbocire General. 
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Secretary of State of Rules of Procedure for the in\  estigation and trial 
of offences. both summarily (by a comanding officer or appropriate 
superior authorit)-) and by court-martial. and sections 82 and 83 
provide for the making of Regulations governing the exercise by 
commanding officers and appropriate superior authorities of their 
pox\ ers of summary trial and punishment. Similar provisions appear 
in the Air Force .Act 1955 \\ hich is substantially identical in language 
and arrangement u i t h  the Army Act (subject to such obvious \aria- 
tions as arise from the different rank titles employ-ed in the R..A.F. 
and, mutatis mutandis henreen the two Acts, in references in each .Act 
to the sister service). 

T h e  NaLal Discipline .Act 1957. ho\ve\er, tollo!vs another pattern 
and differs from the other t n o  Acts both as to its disciplinary provi- 
sions and the powers and procedures for their implementation in a 
number of substantial respects. T h e  administration of the disciplinary 
aspects of Naval La\\ is under the supervision of the Judge .Ad! ocate 
ofthe Fleet. The  present article is confined to the history and adminis- 
tration of military and (more recently) air force l au ,  ivhich are under 
the superLision of the Judge Advocate General of the Forces. In \ i eu  
of the close similarity between the .Army and the .Air Force hc t s ,  it is 
convenient to frame all explanations in terms of the Army- .Act: it may 
be noted that the section numbers of the 1955 Act as cited apply 
equally to the Air Force .\ct 1955. 

B. HISTORICAL 
Up to 1689. \I hen the first Xlutiny h c t  \vas passed, military la\\ and 

the tribunals u hich administered it rested upon the prerogative of the 
Cronn.  Cntil the establishment of a standing army in 1660, armies 
were raised only as required to mount an expedition, wage a particular 
\var or put do\rn a rebellion. For each such army the King would 
either himself make or authorize the army's commander to make 
Ordinances or Articles of LYar for its governance. These normally 
remained in force only until the army \+as disbanded, although 
Alatthexr Sutcliffe writes, "Although the Lvarres be ended, yet are 
those that offend against the laves of armes and during that time are 
not punished. to he apprehended and punished according to the same 
either by the Judge Xlarshall and the Provost liartiall,  whose commis- 
siones are to he extended so farre, or by the Judges of the Realme: that 
notorious faults do not pass without punishment."'  

T h e  Xlutiny .Act of 1689 u a s  the first of a series of Xlutiny .Acts, 
re-enacted with only a feu short intert als from year to year until 1879. 
T h e  1689 .Act, although confining itselfro the offences of mutiny and 
desertion, marks the beginning of an era. as it makes these offences ~ _ _  

>Praclzz<, P r o t e < d m ~ $ m d L o > a  n / d n n i r r  (1593) p 140 
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statutory and prescribes to some extent the requirements of the 
court-martial to try offenders. Before the passing of the Army Act 
1881 (which continued to go\ern military discipline until the coming 
into force of the Army Act of 1955) the Crown continued to make 
Articles of LVar, but they were only talid in so far as they \!ere 
consistent with the klutiny Act in force at the time. 

From earliest times, however, the law golerning the soldier was 
clearly codified and not, as is sometimes supposed, arbitrary. Exam- 
ples of ordinances issued in the times of Richard 11, Henry \' and 
Uenry \'I1 may be found in Grose's Military Antiquitier a.ith descrip- 
tions and illustrations of the savage punishments that breaches of them 
might incur. Sonetheless, savage though the penalties they pre- 
scribed may have been, Cockburn L.C.J. in R. \ .  . V e h  & Brand 
(1867)' remarks of the ordinances of Richard I1 ("Statutes, Ordi- 
nances and Customs to be observed in the Arm 
Museum): "These statutes are very remarkable. They  form an elabo- 
rate cude, minute in its details to a degree that might serve as a model 
to  anyone drawing up a code ofcriminal l a a ,  They follon the soldier 
into every department of military life and serrice. They  point out his 
duties to his officers, his duties to the service, his duties to his 
comrades, his duties with regard to the unarmed population with 
whom he may come in contact. They shou u hat uould be infractions 
of these duties and attach specific penalties to every violation of the 
law so set forth." Those published by Henry \-II, ". . . like the 
others, are elaborate, minute and particular to the greatest possible 
degree, pointing out all the duties of the soldier and all the offences of 
which a soldier's life may be capable, even to the irregularities which 
may interfere with his duty, and specifying the punishments which 
were to follo\v on the infraction of the Cockburn goes on to 
consider the successive instruments issued for the governance of the 
Army up to his own time. He obserx-es of the Mutiny Acts and 
Articles of \Sar, ". , , any one who has taken the trouble to look into 
the Articles of LVar by which the Army is gorerned . . . "  & e . ,  in 
1867)". , ,mus t ,  Ithink,dothosewhoframedthemthejusticetosay 
they are most elaborate and precise, and that it is impossible for 
anyone who takes any trouble to ascertain his duty and the penalties 
which attach to the breach of it, not to be perfectly aware of the lau by 
which he is to be g ~ r e r n e d . " ~  

Nor  have the military tribunals responsible for the trial ofoffenders 
against these ordinances, articles or acts, been arbitrary in their con- 
stitution or their powers. T h e  ancestor of the present-day court- 

'Spccinl report, published by Will8m hdgxry(1867)  p 89 
31bid. p. 90. 
' I b d  p 91 
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martial is generally belieted to be the Court of the I ligh Constable dnd 
Earl llarshal. \I hich \ % a s  established in the reign u f E d u a r d  I or. it has 
been suggested. e \ e n  as early as Killiarn ;he Conqueror's reign. 
Lilthough G. D. Squibb. Q.C. .  in his hoiikTbe HighCorrrtofCbizahj 
 question^ this descent and \I hether the Ciiurt of the Constable and 
l larshal  \ids e \ e r  concerned n i t h  arm!- discipline.) 

T h e  court. sonietirnes hno\rn as the Court of Honour or Court of 
Chi\alr!-. exercised jurisdiction user military offences, against the 
ordinances issued b!- or under authority nf the King when an army 
\I as embodied. It enjoyed also a permanent jurisdiction o i e r  offences 
n f  murder and high treason committed abroad and, in its capacity as a 
court of honour. m e r  questions n f  chixalry such as coat armnur and 
precedence. tThe jurisdiction o f the  Court of Chi\alr!- as to questions 
relating to the right to use armorial ensigns and bearings still subsists. 
.\lthough occasions for the exercise of this jurisdiction ha\ e been rare 
for some hundreds of years, the court \I as called upon tu sit as recentl!- 
as 1954. for the f i rv  time since 1 7 3 7  j) 

T h e  judges o f the  court \rere the High Constable and Earl hlarshal 
nf  England \I ho dttended the King in his u a r s :  T h e  High Constable 
as the commander-in-chief under the King and the Earl l larshal  a s  his 
depur!- and .  in mndern terms, .idjotant and Quartermaster General. 
T h e  officrs of Cnnstable and hlarshal nere .  howeter. military offices 
\ilth all armies of the period and It may \%ell be that \I hen these high 
nfficers of state. the High Constable and Earl llarshal. did not accnm- 
pany an army, this judicial function v a s  exercised bb- the Constable 
and llarshal of the army concerned. 

T h e  court \vas responsible for the trial of military offences until 
1521.  u h e n t h e  then ho lde ro f theo f f i ceo f lo rd  HighConstablevas 
beheaded, h a r  ing come into conflict \\ ith the King. and the office a a5 

not re-bestowed. T h e  court. houe ie r .  continued tu exercise jurisdic- 
tion under the Earl hlarshal alone for a further century. although its 
function passed gradually to courts or committees of officers. These 
continued to  be knun n as Courts o f t h e  llarshal and. in course oftime. 
Courts-llartial. 

C T H E  JLDGE ADI.OCATE GE.\-ERAL 

It appears prnbable that from earl!- times the Court o f t h e  Constable 
dnd llarshal \! az assisted b!- a ciT ilian laxi yer \\hose function \\as to 
superintend the procedures of the trial and adxise the court as to the 
pro\ isions of the civil l au .  Francis Markham, li riling in 1622. point? 
o u t  that, "It cannot be denied but that in as much as t h e  Ci\ il La\\ hath 
the greatest 2x1 ay in all martial crimes and contrw ersies. therefore it is 
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necessary that the judge of these errors should be learned in that 
profession." T h e  "judge" of \\horn this Epistle treats is " . . . T h e  
Judge Marshall, or as some call him (by the old Roman name) the 
Praetor or Judge in all .Ilartiall causes. This  is a renosned and 
rererend officer, (as some suppose) attendant, but as I confidently 
imagine rather an assistant to the Lord-l\larshall."6 If Xlarkham'sFm 
Decades are to be taken literally, the attendance ofa  Judge Martial at the 
Marshal's Court u a s  clearly an accepted thing fifty years before 1622 
and the tenor of Markham's Epistle does not suggest that this concept 
is to him of even comparatiTely modern origin. ;\lthough the officer 
\%as commonly described as that of Judge Marshall (or .Marshal) or 
Auditor General, the present title of Judge Advocate appears to have 
been in use in England at least as early as the 17th century. I t  is evident 
from the importance attached to it by contemporary writers (e.g., 
Markhamand SirJames Turner  in hisPaliasArmata, 167C-il) that the 
office was regarded as of \%eight and substance; .\larkham describes it 
as being almost the same in effect and quality as the office of Recorder 
in a civil city or town. 

T h e  Articles of b'ar put out by Charles I in 1629 empowered the 
Marshal's Court "to hear judge and determine any fact done by 
soldiers" (reserving the confirmation of death sentences to the Gen- 
eral). Those published in 1639 specifically mentioned the "Advocate 
of the Army" and ga\-e authority to the "Council of u a r  and hd\-ocate 
of the Army to enquire of the actions and circumstances of offences 
committed. . ," Orders issued by Charles I1 in 1662-63 gave author- 
ity to  the General to constitute courts-martial and to the "Judge 
Advocate of the Forces" to take information and depositions on oath in 
all matters triable before court-martial. T h e  terms of this requirement 
suggest that the Judge Advocate may hare been charged with the 
responsibility, nowadays placed upon the accused's commanding of- 
ficer, of conducting a preliminary investigation into the alleged of- 
fence and u i t h  the preparation of a summary or abstract of evidence. 

In  1666 Samuel Barrow was appointed to be the first holder of the 
office of Judge Advocate General. It has been held in unbroken 
succession ever since and it becomes necessary from this date to  
distinguish between the term "judge advocate," used to refer to the 
functionary officiating in that capacity at a court-martial (and repre- 
senting the Judge Ad\ocate General at the trial) and the Office of 
Judge Advocate General [of the Forces]. Although the duties of the 
Judge Advocate General may have and probably did originally in- 
clude personal attendance at courts-martial, it is certain that none has 
personally acted as judge advocate for more than a century and 
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probable that the practice of appiiinting a deputy to perform thls 
functiun is of much carlier date. 

.\ detailed description by Francis \larkham of the functirin rif the 
Judge \ Id r sha l  at  an early sexenteenth-century trial suggcsts that hi\  
rrile v a s  i l i a  ludicial nature. hearing the eiidrnce. making nrrtr5 [if i t .  
summing u p  to  the court the ejidence and the Ian applicable. and .  
finally. announcing the sentence o f the  It seems from another 
contcmporary \I riter that the part ofaccuser ma!- ha! e becn played b! 
the Priiiost \Iarshal. The .Articles { i t  \ \ a r  u f  1673. ho\re\er, prcnidcd 
that "in a11 criminal cares n hich concern the Cro\i n.  our  .Ad\ ocate 
General or Judge Ad\ mate of our Army shall inform the (:ourt and 
prosrcnte." Thereafter and  during the eighteenth century (and part of 
the nineteenth) the judge ad\ mate 11 as required to combine the func- 
tions (if prosecutor and legal adviser tn the court. In  the latter capacit!. 
he v a s  required to retire n i th  rhem \ \hen they considered their 
finding and sum up in  closed court. H e  n as.  in additiiin til these 
already mutually uneas! functionc. also expected to ad\ ise the ac- 
cused on matter5 o f l a n  should he require it. .\s .Ad!-c obFer\ed in his 
book on Courts-\larrial published in 1-69.* "That he chall first 
prosecute the prisoner and thcn. Proteus-like. change sides and fur- 
nish him u i t h  means and arguments tomerthr i iu  those he hac before 
made use ( I f ,  , , seems inconsistent 15 irh justice and common sense." 

By the early years of the nineteenth centur! the in\idious and 
incvnsi~tent nature rif the duties of the judge adtocate had begun to he 
recognised and in some cases anrither officer v a s  being appointed to  
prosecute. In  1829 the requirement that the judge adxucate should 
prosecute \I a b  omitted from the Articles of \\'a, It n a i  nnt until I860  
that the .\rricles u f  \\ ar v e r e  amended expressly tc prcnide that thr 
judge advocate should not prosecute but should be completely impar- 
tial, l l e  cmtinued houe ie r  to retire uirh the court until September 
191; \ \hen,  as a result 11f recommendations made by a Ccimmirtec 
\t hich sat in I946 under Len is J , ,  the Rules of Procedure made under 
the .Irmy Act I881  xiere altered tn eyclude the ludge a d i i i c a t e  from 
the court's deliberation* o n  findings. T h e  recommendations (if the 
Lenis Committee. though. affected not merely the detailed function 
of the judge ad! ocate but .  more fundamentally. responsibilities of the 
Office of the Judge idtucate  General. 

From the first. rhe Judge .Ad\!Jcatr Genrral has been the lrgal 
officer entrusted by  the Crriun n i th  the administration of military 
la \ \ .  From 1691 ( innards he \\as also required to attend the Board of 
General Officers u hich met regularly for the redrrss i i fg r i e~  ances in 
the .Arm!- and. frvm the beginning of the eighteenth century. to act as 

-lbd p 1 I 1  
' P  I I ?  

30 



19751 BRITISH MILITARY LAW 

Its secretary and legal ad\ iser. In  this capacity he was involved in 
many questions outside those touching upon his legal office. \Then, in 
1793, the office of Commander-in-Chief \!as created, the functions of 
the Board of General Officers came to an end, and with them the 
extra-legal responsibilities of the Judge Advvcate General as its secre- 
tary. T h e  Judge .%dvocate General, howeter, continued to act as legal 
adriser to the Commander-in-Chief and later, in succession, to the 
. h n v  and h i r  Councils and the Defence Council. From at least the 
t imebfthe Rerolution of 1688 until 1706. theJudge .idvacate General 
personally laid the proceedings of General Courts-Martial before the 
Sovereign for confirmation, but from 1706 and for a century after- 
wards, he \,as required to do so through the Secretar). of State for 
\Tar. 

I n  1806 the Judge Advocate General became a member of the Pri\ y 
Council, again ha\ing personal access to the Throne and communicat- 
ing the result o f the  Sovereign's pleasure to the Commander-in-Chief. 
T h e  office \+as political, changing n i th  the administration, and the 
Judge .-\d\ocate General shared ni th  the Secretary of the State for 
\Var the responsibility of ansvering for the Army in Parliament. In 
the nineteenth century he bore .\linlsterial responsibility for the con- 
firmation of proceedings of General Courts-Alartial. In the latter part 
of the nineteenth century doubts were felt as to ~ h e t h e r  it \!as 
appropriate that the holder of a judicial office should be constantly 
altering with each change in the administration, and in I R93 the office 
v a s  removed from the political sphere. It was bestoued upon Sir 
Francis Jeune (afterwards Lord St. Helier), then President of the 
Probate, Divorce and Admiralty Diiision of the High Court of Jus- 
tice, \I ho held i t  until 1905. I t  \! as then decided that it should be filled 
as a paid appointment by a person of suitable legal attainments, 
subject to the orders of the Secretary of State for \Tar, T h e  appoint- 
ment to the Office continued ho\\ever, to be by Letters Patent from 
the Crown. 

From its inception, the responsibilities of the Office of Judge Advo- 
cate General included the pro\ision of a judge advocate at a court- 
martial either by personal attendance or the appointment of a deputy. 
Clnde, xrriting in 1869, remarks that, "It may be many )-ears since a 
Judge Advocate General personally presided at a courr-martial," and,  
as obserred abnte ,  it is probable that none has done so since at least the 
beginning of the nineteenth century. T h e  Judge Advocate General, 
however, as in the present day, re \ iened the proceedings of trials to 
ensure their legal validity. T h e  Mutiny Act of l i s 0  required him to 
act as custodian of the proceedings and he has, since 1718, been 
required to supply copies of proceedings to entitled persons. His 
broad function u a s  albvays that of general legal adviser in matters of 
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military la\! to  the supreme militarv authorities and also to subordi- 
nate general officers. as required. This  responsibility included adris- 
ing before trial on the charges to be preferred. In the nineteenth 
century the pragmatic \ i eu  \%as held that the best uay to n o i d  an>- 
miscarriage irn legal or technical grounds \I as  to mabe the person from 
\I hom post-trial criticism \I as  most likely to comr himself responsible 
h r  ensuring before trial that such errors n ould not occur. 

.\lthough the .\rticles of IYar of 1860 proiided that the judge 
ad\ ncate at the trial should no longer pial- any part in the prosecution. 
the Judge .Id\ ocate General \I as  not relieved of his responsibility for 
the preparation o i t h e  prosecution until 1948. In  more modern times 
h i iv  c ier .  hc had ceased to  play any personal part in the preparation of 
prnsecutinns. Duringthe l Y l t l 8 l \ a r ,  andafter. thedut)-ofad\ising 
upon charges and elidence before the trial and of prosecuting In the 
mure herinus caws \!as undertaken by legall!. qualified militarj- staff 
ofiicrrs. In 1923 the Xlilitary Department of the Judge .Ad\iicate 
General's Office \I as formed toundertake. under a \lilitary Deputy to 
the Judge .Ad\ ocate General, these prosecuting functions. .\ similar 
.\ir Force department v a s  established u i t h  like functions. These 
prosecuting departments \rere entirely separate from the judicial staff 
of the Judge .id!iicate General's Office and their functions did not 
embrace the pro\ision of judge adtocares. the giiing of post-trial 
dd! ice or  the re! le\! of proceedings: these functions \T ere undertaken 
by the c i \ i l i a n  branch o f the  office which. in peacetime and up to  the 
riutbreak o t ' n a r  in 1939. v a s  \cry small. T h e  Judge .Ad\ocate Gen- 
eral. although nominally responsible for supervising the \!or% of a l l  
three department,. in practice exercised hir constitutional duty of 
controlling military and air force laH through his function of re!ien, 
in !vhich he v a s  assisted by the judicial department. lea\ing the 
preparation of charges and the conduct of prosecutions tn his 2lilitary 
and Air Force Deputies and their departments. 

I l oue \e r .  in 1938 a Committee \I as  appointed under the chairman- 
sh ipo fx l r .  Roland Oliver X1.C.. K.C. (laterOliterJ.1 toexamine the 
existing system of trial by court-martial (and in particular to  consider 
whether a right of appeal to  a ci\ i l  cnurt should be establishedJ. T h e  
Oli ter  Committee [u ho sau no need for such a channel of appeal, and 
thought the existing system of relieu adequate) reported,8 inter a l ia .  
that there appeared to  be a general false impression thar the process of 
legal re\ie\r n as performed by  the same authority that had prepared 
the prosecution. T h e y  accordingly recommended that the functions 
of the prosecuting departments of the Judge .Ad\ocate General's 
Office be transferred to  a neu legal directorate uh ich  a o u l d  be 
responsible not to the Judge Advocate General but jointly to  the 
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.idjutant General at the \l-ar Office and the -\ir l l ember  for Person- 
nel at the -\ir llinistry. To  make the indepence of the Judge hdrocate  
General as a judicial authority yet plainer, they recommended that he 
should no longer be responsible to the Seriice hfinisters but he made 
responsible to some other llinister. .ilthough these proposals n w e  
endorsed by an inter-departmental committee in 1939, their im- 
plementation u as overtaken by the outbreak of \ rar  on September 3 of 
that year. 

I n  1946, a Committee under the chairmanship of Len.is J .  was set 
up to revie!! the recommendations of the 1938 Oliver Committee and 
to reconsider the proposal that a right of appeal to a citil court should 
be afforded. T h e  report and recommendations o f the  Lewis Commit- 
tee \\ere submitted in 194X.'O They \!ere far-reaching and, in some 
respects, re! olutiunary-. They  endorsed strongly the Olix er Commit- 
tee's recommendation that the nominal responsibility for prosecution 
be remo! ed from the Judge Ad\  ocate General and transferred to Legal 
Directorates of the Army and Royal .4ir Force. During the course of 
its sitting, the Le\vis Committee made certain interim recommenda- 
tions which \!ere put into immediate effect. One  has already been 
mentioned: that the judge adrocate should no longer retire with the 
cnurt \+hen they deliberated upon findings but should, like a judge 
u i th  a jury, having summed up, lea! e them to consider their findings 
done .  Another ser\ed to abolish the procedure whereby findings of 
guilty and sentences  ere not announced forthlvith in open court but 
promulgated to the accused only after confirmation. Among the more 
radical changes proposed b>- the Committee \I ere recommendations as 
to the status and title of the judge advocate who, it \vas suggested, 
should be re-styled Judge llartial and assume the role of a presiding 
judge at the court-martial, n ith the court as a jury. and having as to 
sentences both a vote and a further casting vote in the event ofequality 
of votes. 

T h e  Lev is Committee favoured the introduction of a system of oral 
appeal, but recommended that the appeal court should be constituted 
of the ChiefJudge llarshal (formerly Judge . id\  ocate General) and his 
judicial officers. 

The  Committee's recommendations n ere endorsed by an inter- 
departmental committee \! hich sat under the chairmanship of Sir 
-4lbert Vapier (Permanent Secretary to the Lord Chancellor and 
Clerk of the Crou n) but subsequently, after considerable further 
discussion, those relating to changes in the title, status and functions 
of the Judge AdLocate General and the judge adlocates were not 
adopted; nor v a s  their proposal that the appellate court should be 
constituted from n ithin the Judge Advocate General's Office. Many 
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of the other recommendations of the Conimittce \ \ere .  lhri\\e\ er. 
implemented and ,  rm October 1.  1948 the Judge .Id\iicate General 
ceased to he re5ponsible til the Senice \Iinisters. and became respon- 
sible to the Lord Chancellor. O n  the same date the military and air  
fnrce departments of the Judge . id \  ocate General', Office ceased tri 
exist as such. their iunctions being transferred to the Directiirates ( i f  

~ \ r m y  Legal S e n  ices and Legal S e n  ices .Air \Iinistr! in the depart- 
ments of the Adlutant General and .Iir \lember fur Persiinnel respcc- 

[ n  195 1 ,  the (:ourts-\lartial (.Appealsi Act" created the Courty- 
l lart ial  Appeal Court which is constituted of the Lord ChiefJustice 
and Puicne Judges o i  the High Court (or .  i f  speciall>- nominated. thc 
Sciittish or L-orthern Irish judges or percons iif  legal evpcricnce 
appointed by the Lord Chancellori. Part 11 of the Courts-\larrial 
(.Appeals) .Act deals u i t h  the appointments and terms of senice i i i the 
Judgc Adiocate General. 1 icc Judge .\dl ocate Grneral. .Aa\istant 
Judge id \oca tes  General and Deputy Judge .Id\ ocates. 

T h e  .\rmy and .Air €orce .Acts of 3955 l 2  and the Rules of Proce- 
made rhereunderempouered for the first time judge ad\ ocates 

to sit alcine. in the absence oftlie court-martial, tn determine questii,n\ 
relating to admissibility of e \  idencc and applications for separate trial 
o f a  charge or of an accused from others charged in the charge-sheet. 

In \larch 19i6. judicial robcs of a pattern approted b>- the I i r d  
Chmcellor v cre adripted ior .\ssiytant Judge .Ad\ cicates General and 
Deputy Judge Xdiocates u hen sitting as judge ad\ ricates a t  courts- 
martial and ne re  thereafter u u r n  h>- them insreadof. as hitherto. their 
robes as \lemberr of the Bar. 

D .  THE OFFICE OF THEJLDGEAD1.OCdTE GESER.4L1.Vl565 
T h c  Judge .Idlocate General continues, as he has been since t h c  

first appointment to the Office n as madc in 1666. t n  be responsible tor 
the judicial super) isinn and regulation of the disciplinar! aspects (if 
arm!- (and nm\ air iurcr) Ian and for ad \  king on legal questions 
generally affecting the  military and air forces of the Cron n .  1Ic holds 
h i s  Office under Letters Patent from the So\ereign. Section 29 r f  Part 
I I  of the Courts-Xlartial (.\ppeals) .act 195 I requires that the person 

the Oftice shall be recommended to IIer \lajest!- b>- the 
ellor. to \I honi the Judge .Id\ocate General \!as madc 

responsible in 1948. bringing his Office into cmiumrnit!- u ith d i e r  
judicial offices in this respect. 

t i \  r l y  
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T h e  Courts-.\Lartial (.ippeals) ;\ct 195 1 (Part 11) also makes pro\ i -  
S I O ~  for the appointment of a number of officers to assist the Judge 
Advocate General. These include a I-ice Judge Ad\ocate General, a 
number of . h i s t a n t  Judge .idvocates General and a number uf Dep- 
uty Judge hdrocates. These are permanent ci\ ilian judicial appomt- 
menu  and their holders, \vho are appointed by the Lord Chancellor. 
can be removed from them only by the Lord Chancellor for inability 
or misbehaviour. T h e  Judge Advocate General himself is remo\able 
on similar grounds, but only by the So\-ereign. 

By section 3 1  of Part I1 of the Courts-Xlartial (.Appeals) .Act 1951, 
se\en years standing as a barrister or ad\-ocate (ofthe Scottish bar) are 
required to qualify a person for appointment as \.ice Judge Advocate 
General or as an .issistant Judge Advocate General. unless the ap- 
pointee be already a Deputy Judge Advocate. Five years standing as a 
barrister or adtocare are required to qualify for appointment as a 
Deputy Judge Adrocate. In practice appointments have been made 
from members of the Bar or adlocates of experience in criminal 
practice or of pre\ious judicial experience, and thuse appointed ha\e  
tended to be of somewhat longer standing in their profession than the 
minimum required by the Act. 

T h e  functions of the Judge Adrocate General include: 
( i )  T h e  provision and appointment of judge adtocares for all 

General Courts-Martial and, when requested, the more 
serious or complex District Courts-Slartial. 
.idtising the military and air force authorities responsible 
for confirming and rer ieuing the proceedings of courts- 
martial as to their legal ~a l id i ty .  
Adrising on Appeal Petitions presented to the Defence 
Council pursuant to the Courts-liarrial (Appeals) Act 
1968. 
.id\ising on all other petitions submitted by persons con- 
victed by court-martial or military court against the court's 
finding or raising a point of l au .  
.Advising on general legal questions (excluding pre-trial 
questions relating to particular cases). 
.idtising, v h e n  requested, on the validity of summary 
awards. 
T h e  custody of the proceedings of courts-martial and the 
furnishing to entitled persons of copies. 

T h e  primary function of most of the Judge Advocate General's 
judicial officers, other than the Vice Judge . i d \  ocate General, consists 
in sitting as judge advocates at trials by court-martial under the .Army 
and Air Force Acts. T h e  judge advocate at a court-martial bears B 
responsibility touards the COUK, similar in many respects to that 
borne by a judge touards a jury. 
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I le guides the irirensic course n f  the trial: resoI\es any question oi 
la\! (such as the  admissibility of a particular item nf e \  idence) \\ hich 
ma)- arise during its prngress, either in the presence o f  the court b!- 
indicating his opinion as to  the correct decision or. i f  it is necessary to 
hear evidence and argument as tn admissibility n h i c h  it unuld be 
improper for the court to hear. by himself hearing and ruling upon it 
in their absence. Before the cnurt retire to consider their findings. he 
delixers to them a summing-up. marshalling the eridence given and 
telling the ~ i i i i r t  the principles of l a a  they should apply. .A5 men- 
tioned above, since 1947 the judge ddvocate has not retired u i t h  the 
court I\ hen they ciinsider their findings. In  this respect. his position 
toddy is entirely analogous to that rif a judge hii has completed his 
summing-up to a jury. and i f  the court v i s h  for further ad\icc from 
him nn an>- point their question must be put and dealt u i t h  b>- the 
ludgc ad! mate in reopened court. T h e  judge ad\ ocate is not bound t i1 

accept the iir,t Lerdict \ ~ h i c h  the cnurt return i f  it is. in his \ i e n .  
cuntrar!- to the la\\ relating tn the case, but mdy (though cinlk- iincei 
ad\ ise them again iifthe findings \I hich are in his \le\\ npen ?o them 
This  pove r .  hon-e\er. u i t h  a court-martiale\tendsonl~- to findingsuf 
guilt!- or special findings and not to  a finding of not guilty." Sentence 
is decided b!- the court, adLised by the judge adtocare who retires 
u i t h  them. 

\ l u c h  uf the uo rh  of the Judge .Ad\ocdte General and his ludicial 
nfficers, ho\rc\er .  consists in the perusal ( i f  the  proceedings of com- 
pleted trial, to ensure their 5 alidity. \ s  the Judge Advocate General is 
the custodian of the proceedings of Army and Royal -\ir Force 
courts-martial. the proceedings nf all trials. \! hether held in the 
Cnited Kingdom or abroad. are e\entiiall!- sent to his London Office. 
l h e r e  each record is perused before being committed to rturage. 
Befnre this final re t ie \+,  the proceedings of a trial may ha \e  been 
preriousll; subject to perusal, either because the officer responsible for 
confirming the findings and sentence of the court uanted legal ad! ice 
before doing sn.  or becausc the trial took place abroad. T h e  Judge 
.Ad\ocate General has deputies or representdti\es in the Commands 
merseas. \\ ho retien proceedings locall>- before foruarding them to 
I.ondon. 

Petitions against the court's finding nr raising.a point of la\< on  the 
5entencc also fall to be advised on by the Judge .Ad\ocate Gencral. 
T h e  procedures prescribed by the Courts-Xlartial (.Appeals) .Act 1968 
require as d condition precedent tn the right to  appl! to  the Courts- 
\tarrial .Appeal Court that a Petitinn against the finding shall have 
been presented and rejected (except I\ here a capital sentence is in- 
\ol\ ed). T h e  rights o f a  con\icted person tu petition or appeal are dealt 
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~ i t h  in more detail belo\{, but the Courts-2lartial (Appeals) Act 
requires the Courts-2lartial Appeal Court to ha\e  regard to any 
espresyion uf opinion by the Judge .\dl ncate General in cunsidering 
whether a case is a fit one for appeal and may give leave to appeal 
without more. T h e  Act further empowers the Judge Advocate Gen-  
eral to refer any finding to the Courts-ilartial Appeal Court on the 
ground that it involves a point of l a o  of exceptional importance. 

PART I1 

O F F E N C E S  B Y  P E R S O N S  S U B J E C T  T O  M I L I T A R Y  
LAW: JURISDICTION 

Slany of the offences punishable under the penal sections of the 
Army .Ict 1955 (and the corresponding sections of the Air Force hc t )  
are also offences against the ci\il criminal l a w  T h e  most immediate 
instance ofthis is section io ofthe Army .Act 1955 \I hich pro\ ides that 
"(1) Any person subject to military la\\ ~ h o  commits a ci\il offence, 
whether in the Cnited Kingdom or elsewhere, shall be guilty of an 
offence against this section." .Is subsection ( 2 )  of section 70 goes on to 
define a "civil offence" as meaning "any act or omission punishable by 
the Ian. of England or n hich, if committed in England, \rould be 
punishable by that la\i," the effect of the section is to apply the 
English criminal la\{ to the soldier \I hereLer he may be. 

;\part from this provision, that it s h d l l  be an offence against the .Ict 
to commit a cii i l  offence, many of the offences against other sections 
of the Army Act 1955 in\ olve conduct amounting to an offence against 
the criminal la\{. Examples may be found in sections 44 and 45 of the 
.%ct nhich deal n i th  stealing, handling and malicious damage of 
public or service property and the property of comrades. .Ilthough 
section 3 3  (1) (a) and section 65 are directed to  Liolence by a soldier 
junior in rank to  a superior and vice \ ersa. the gravity of the offence in 
military eyes being the affront to discipline, the offences themselves 
may nel l  inrolre violence punishable as an assault. 

Outside the United Kingdom a seniceman (or a cibilian accom- 
panying the forces as a dependent or by reason of his employment) 
n ill normally be tried by court-martial (or summarily i f the offence is 
a minor one) for those offences 11 hich in England 71 ould be tried by the 
citil court. Courts-martial overseas accordingly are frequently called 
upon to t ry  offences of great graxity, from murder downnards,  
indeed. the u hole calendar of offences which uould in the United 
Kingdom be tried by .Issize Courts. Quarter Sessions, or magistrates' 
courts. (It should perhaps be obseri ed that in some cases and circum- 
stances the offender may be liable for trial by the country or colony in 
which the force is serving. This, hoire\er ,  depends upon the terms of 
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the treat)-, agreement or order applying to the country or territory 
concerned, and IS outside the scope of this article ) 

Although subsection (4) of section 70 excludes from the charges 
hich may be brought under that section in the L-nited Kingdom the 

offences nf trcason, murder, manslaughter. treason-felony dnd rdpe. 
the pro\ isions of the section as a \\hole apply equally to s e n  icemen 
ser\ing in the United Kingdom as to those serjing abroad. Accurd- 
inply. \I hen a soldier commits a ci\il offence in the Cnited Kingdom 
(nr d militar) offence in\ olt ing conduct amounting to a ci\ il offence). 
he mdy in laa be tried either by a ciLil court as an offender against the 
citil criminal I d \ \ ,  or by a m1litar)- tribunal for his offence against the 
-\rmy . k t ,  

Trial before a ci\ il court has ala ays operated A S  d bar to subsequent 
trial on the same or a similar charge by the militar)- authority. .AI- 
though until quite recently the reverse \ids not the case. so tha t  a ci\ i l  
court could try an accused permn for an offence for II hich he had 
previousl! bcen tried by a militar) or air force tribunal (although 
required, in a\\ arding punishment, to hale  regard t o  the punishment 
imposed b>- the military tr ibund~i.  section 2 5  of the  Armed Forces Act 
1966 removed this anomaly. Trial by a competent military authority 
no\\ operates ds a bar to subsequent trial for the same offence before a 
cijil court. 

T h e  decision as to whether an alleged offence falling uithin this 
dual jurisdiction (and o f \ \  hich the ci\il police hate  cognisance) shall 
be tried b>- the cilil or militarl- rests. hoireler. u i t h  the civil authur- 
it)-: normall)-, in practice, the police authority seised of the  facts. I f the  
exents giving rise to the charge have occurred outside the barracks. 
the)- \rill usually ha\e  come to police attention in the ordinary \\a!- 
that such occurrences do. -\dditionally. hou.e\er, the Commdnding 
Officer IS specifically required. in the United Kingdom. tn report to 
the police any serious offence. such as treason. homicide. iiolence 
in\ olving any serious injury. sexual assaults, and in particular any 
case a t  all involving the person or propert! of a ci!ilian ' j  

T h e  broad, generally accepted principle I S  that any offence dffect- 
ing the person or property of a cixilian (or in \\ hich a ci\ilian is 
co-accused. in the United Kingdom, u i t h  the serticenidnl \iill nor- 
mally be dealt \I ith by the ci\ il court: offences entirely domestic to 
the s e n  ice \I i l l  normally be handed 01 er for trial by the s e n  ice cnurt. 
Each case. ho\re\er.  is considered on Its merits and In applying these 
broad criteria a number of nther consideratiiins are also Ilkel)- to be 
brought into account. Sotably and in particular the  graii ty and 
nature of the  offence (traftic offences are usuall)- dealt \I ith by the cii il 
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court): whether it occurred on military property or outside; whether 
the offender \vas on duty or about his own affairs; the age and previous 
character of the offender. It may also, in some cases, be in the general 
interest to leare it to  the senices themselves to deal with a man u hose 
offence has been committed on the eve of his departure for service 
oterseas. 

PART 111 

MILITARY A R R E S T  A N D  TRIAL: 
PETITION AND APPEAL 

.I person subject to military l a u  who is found committing an 
offence, or alleged to have committed or reasonably suspected of 
haring committed an offence against the Army Act, may be arrested. 
T h e  provisions relating to arrest are contained in section 74 of the 
Army Act 1955. 

In military law there is no equi\alent of bail in civil procedure. 
There are however two types of arrest, close and open. Close arrest 
corresponds to being, for a civilian, held in custody. Open arrest 
imposes some restrictions on the accused (for example, he may not 
leave the barracks or use such amenities as canteens) but leaves him 
otherwise at liberty-. 

Close arrest is normally employed only in circumstances corre- 
sponding to those in which the civilian would be refused bail and for 
similar reasons. S o r  is an accused man kept inopen arrest unless it is 
for some reason felt necessary to maintain a limited measure of control 
o \ e r  his moiements. In  the majority of cases the accused soldier or 
airman is not placed in arrest at allor, ifhe has been arrested in the first 
instance, is released as soon as possible, being merely ordered to 
present himself at the appropriate place at the appropriate time for 
such inquiries and proceedings as may be held. 

Section 53  of the Army Act 1955 contains stringent provisions to 
ensure that no person shall be kept in arrest unreasonably and without 
justification. 

Further prorisions of the hc t ,  Rules of Procedure and administra- 
t i le  instructions are designed to ensure that no accused is kept in arrest 
unreasonably and that trial is as speedy as possible (see for example 
Army . k t  1955, s .  75, Rules of Procedure 4 and 6 and Queen's 
Regulations paragraph 698). The  procedure by which charges against 
an accused soldier or airman are inrestigated and brought to trial is in 
many respects analogous to those by uh ich  an alleged offence is 
inrestigated and tried by the civil courts. In military procedure the 
function undertaken by the magistrate, of himself disposing of minor 
charges and conducting a preliminary iorestigation of those to be 
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brought to trial hefore a superior court. is undertaken by the cum- 
manding officer. 

It may be remdrked tha t  the crimmanding officer. i n  his capacity as 
esamining magistrate, may dismiss an!- charge briiught hefiire liim i f  

he is nnt satisfied that i t  is made out: i f  lie dues dismiss it. his dismir\al  
ir  tinal and the accused may not be tricd again iin that cliargr by  an!- 
military authority (Fee Army .Act l 9 i i  section 134 ( 1  1 i t ) ) ] .  iir indeed. 
since the cuming into f i i rce iif section ?i ( I ,  ( h i  of the .Armed Fiirccr 
. k t  1966. any c i \  1 1  cirurt either. This applies t i i  a l l  offence\ \I i e t h c r  or  
not xrithin the jurisdictirin i i f  the commanding nfiiccr t i l  tr! wnimar-  
ily. 

T h e  nffcnccs u ith u hich a commanding iifticer m a y  deal sumnidr -  
ily are bet out in Regularicin I 1  of the .Arm! Summary Jurisdict~iin 
Regulations 1966. The  offences there lisrcd amiiunt. generally s p e d -  
ing. to dirciplinary offences and do not include military offence5 
in\ol\ ing such criminal elements as dirhiinest!- o r  indccenc 
commanding officer's pouer  to deal with c is11 iiifences is 

stricted and confined to  such offences as coninioii assault .  ma i c i i i i i s  
damage not esceedings !! and minrir traffic nffeiices 

T h e  commanding ufficer may not deal summaril! \i ith an otficer iir 

a \ \ a r ran t  officer. f l is  piiners [ i f  punishment a s  regardc nnn- 
commissioned officers and snldiers art. set iiut in s e c t i o n  7 8  (31  o f t l i e  
.Army .Act 1955. T h e  maximum punishment t h a t  he may avard d 

soldier is 2 8  days detention: he ma!- not reduce a niin-ciimniiscirined 
officer helon his permanent rank. t l i r  pinrcr to fine both  \ - .C.O.  or 
soldier is limited to the eqiiixalent of  fourteen da!s of the offender's 
pa>-, 

It  is convenient  ti^ mention, in cnnnecticin 11 i t t l  summar!- dispiiul. 
that although the  commanding officer himself ma>- not  deal \un in ia r -  
ily with officers or \!arrant nfficers. certain officers superior in ran i  
and command to a commanding officer may deal summarily not only 
a i t h  uarrant  officers but \I ith nfficers helnn the rank (if Licutenant- 
Colonel. The  poners  of punishment nf  such a n  appnipr 
authority are set ou t  in section -9 ( i l  o f t h e  .Army \ c t  19 
comparati\el?- limited. the most se\ere being forfeiture ( 1  

rank although. lihe the commanding officer. the apprripriate superiiir 
authority may aaa rd  a tine up  to a maximum of t h e  aggregate o f  
fourteen days of the offender's pay. 

In  all cases, houerer ,  \i hate\cr the rank ~ r f  the offender. a persirn 
charged n i t h  an riffencc against military la\\ must in the first instance 
be brought befnre his commanding officer. T h e  ciimmanding officer 
must inxestieate the case in the orescribed manner.  T h e  manner  n f  
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investigation is described in some detail in paragraphs 18 to 2 1 of 
Chapter 2 oftheManua1 ofMilrtary Law on pp. 12-16. It is sufficient 
here to  observe that at a hearing before a commanding officer the 
accused is not called upon to  plead guilty o r  not guilty to the charge, so 
that even u h e n  dealing summarily u ith a charge there is no such thing 
as a plea of guilty. hd\ocates  are not engaged but the accused has the 
right to cross-examine the witnesses against him. Accordingly he may 
require that uitnesses he called to give oral eridence but, if he does not 
demand this or disputes the exidence they @\e ,  the commanding 
officer may act upon written statements. T h e  accused has, of course, 
the opportunity afforded him to make his defence to the charge and to 
call witnesses. 

If the commanding officer is proposing to  a\rard any punishment 
which ui l l  affect the accused's pay (this of course includes not only 
such direct effects as a fine or stoppage from pay but also sentences of 
detention or reduction in rank of an acting N .C .O. ) ,  having arrived at 
the decision that the accused is guilt>- but before announcing his 
award, he must offer the accused the opportunity of being tried by 
court-martial in preference to accepting the award of the commanding 
officer. 

Apart from this option, there is no right of appeal as such from the 
decision of a commanding officer by u a y  of re-hearing. Nor  indeed is 
there any express machinery under the h r m y  . k t  1955 for appeal 
from summary conriction by a commanding officer (or appropriate 
superior authority). A person aggrieved by such finding or a\rard 
may, however, make complaint under sections 180 or I81 of the .ict 
u hichdealswith theredressofcomp1aints:insuchevent the summary 
proceedings \+ill he scrutinised by higher authority (and the advice of 
the Judge Advocate General sought if any question of law or proce- 
dure arises), section I 15 providing for the revieu of summary findings 
and awards by a superior authority and affording powers to rectify 
any injustices or invalidities in finding or award. 

Should the case he one with which the commanding officer is either 
not empowered or not prepared to deal summarily, then he must take 
steps to have the evidence reduced to writing with a \iew to its trial by 
court-martial (or, in an appropriate case, summary disposal by the 
appropriate superior authority). 

(Although the reduction of eridence to ur i t ing is normally as- 
sociated with the reference of the case for trial hy some tribunal other 
than the commanding officer himself, there is in fact no reason why 
the commanding officer should not have eridence reduced to writing 
for his o u n  convenience uhen  he is proposing to deal with the matter 
summarily. So long, therefore, as the case is one with \vhich he is 
empowered to deal, the procedure is flexible and he need not decide 
uhether  or not tn deal summarily with the matter until after he has 
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T h e  reduction of the e\idence to \i-riting i s  normally delegated to 
some officer uther than the commanding officer himselfand ma!- be in 
the form of a Summary of Etidence. compiled on oath at a formal 
hearing in the presence of the accused. \I hen he may cross-examine 
uitnesses. or hy the assembly 11f an .'.bstract of Exidence nhich is 
mere]! a set of statements taken from the prosecution oitnesses. I n  
either case the accused of course is gi\en the opportunity of putting 
fkru ard any ansv er he may wish to the charge and to the e\ idence of 
the prosecution 11 irnesses before the commanding officer considers 
the matter judiciall!-. 

The  reduction of the exidence to \rriting in this \ \a? serjes a 
number of purposes. First. it enables the commanding officer to 
consider at leisure thc manner in x i  hich he should deal u i t h  the case.  
i.e.. b>-dismissingit. dealinguith it summaril!(ifthisisopento him). 
or remanding It for trial by court-martial. If the commanding officer 
does decide to remand the matter for court-martial he fiirn ards the 
Summaryor  .\bstract ofEXidence. together u i th  thecharge-sheet and 
certain other r e h  ant documents (ruch as a statement as to the charac- 
ter nf the accused). tn superior authority \rho x i i l l  normally be an 
officer e m p n e r e d  til conlene a court-martial. I f  the military author- 
ity Immediately superior to the commanding officer is for some reason 
not empowered t o  contene a court-martial or.  in a case requiring trial 
by General Court-.\lartidl. to con! ene a cciurt of that denrimination. 
then the documents \!ill he fnru arded til a yet higher authority. T h e  
officer !I ho is responsible fnr contening the ciiurt-martial. honcrcr .  
is. like the  commanding officer. required ludicially to consider 
\% hether there is e\idence justifying the trial nf the accused and a h .  
\\lien t h e  charge is one v i t h  ~ h i c h  the cornmanding officer is em- 
povered to deal summaril!-. \! hether it should in fact he tried by 
court-martial or 11 hether the cornmanding officer should be directed 
to deal \rith it summarily. It'. on the basis of the documents submitted 
to him. the con\ ening officer does decide to convene a court-martial to 
tr! the case, copies of the  Summary or .\bstractofE\-idence sen  e ,  like 
the depiisitions in a trial on indictment, to inform the accused and his 
legal representxi! es of the case against him. to pro\ ide the prusecutor 
\\ ith prorifs oferldence nf his 11 itnesses and to furnish the president of 
the court (and judge adxocate if onc is appointed) n i th  notice nf the 
nature of the case T h e  members of the court. in common x i t h  
members of a jury. are not gi! en access to the contents of the "deposi- 
tions" sa! e to the extent that they may become admissible in e\-idencc 
at  t h e  t r i a l . ' "  Rules of Procedure conform tc  c i i i l  prac-  

"Thc  prm m o n s  o t m t i r m s  9 and 10 otrhe(.riminalJuiriLe I c i  
riaiernini.  and  the maLing of formal a d m i i n m i  are applied b 

til apprc~pnarr modifications (Cuurr-\ lar 
0-3, i cc r ion  I 1  n i the k t  23 IO n m ~ r  11, 

__ ~~ 
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rice in providing for the serrice. ifnecessary. of notices tif additional 
e\idence. 

T h e  classes of officers having po\rer to convene courts-martial are 
prescribed by section E6 of the Army Act 1955. Broadly, however, 
and for practical purposes, the officers having power to  comene 
District Courts-.$lartial are those commanding brigades or in com- 
mand of other establishments or bodies of troops of similar responsi- 
bility. General Courts-Xlartial, in the United Kingdom, are normally 
comened by officers in the position of the Commander-in-Chief of a 
Command. 
1 General Court-llartial consists of at least five officers and is 

normally presided over by a Colonel and sometimes by an officer of 
higher rank if the rank of the accused or the gra\ity of the charge 
demands it. I t  has (within the punishments prescribed by law) unlim- 
ited powers. 

A District Court-XIartial ctinsists of at least three officers \I hti are 
normally presided o \ e r  by a Xlajtir or sometimes a Lieutenant- 
Colonel. Its po\rers are limited: it may not try officers, has restricted 
powers in sentencing \\arrant officers and may not impose a sentence 
exceeding two years' imprisonment. 

It should perhaps be added that, although the ranks of presidents 
are in practice as has been indicated, in lau the minimum rank for the 
president of either type of ctiurt-martial is that of Xlajnr (or the 
equilalent rank in the Royal .Air Force) and in certain circumstances 
may (in law) be below eren this. 

A Judge .idrocate must be appointed tti all General Courts-hlartial 
and may be appointed to any District Court-hlartial. A con\ening 
officer n i l 1  normally be adTised by the Army Legal Services as to 
whether the case, if tti be tried by District Court-hlartial, is one in 
\I hich application should be made for the appointment of a judge 
ddrocate; such considerations as the nature and gravity of the charge 
or the complexity of law or fact involLed being taken into account. 

Advice as to the framing of charges, the e\idence to be called, and 
other matters concerned with the preparation for trial, is giien bv the 
Directorate of Army Legal Services (or the equivalent Direstorate in 
the Royal Air Force) 9 hich also proiides prosecutors for the more 
substantial cases. T h e  Serrice legal directorates each administer a 
legal aid scheme to enable accused servicemen to be represented at 
courts-martial by practising civilian ad\ ocates. 

T h e  procedure at a court-martial attended by a judge advocate is 
substantially similar to the proceedings o fa  trial on indictment before 
a criminal court: such minor differences as exist are of form rather than 
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suhitance and nil u\eful purpiiie \ii,uld bc w r \ d  in wching to  
ca ta l i i g i i e  them \ District Ciiurt-\La i a l  \itring \iirhiiut il ludgc 
advocate fiilliiu s a similar pattern of pr  ccdurc s d \ c  t h a t  there  i i ,  ( i t  
coiirFe. no iumming up: to  tliii estent th 
rcsemhlancc more to  tlie proccedinp ii 
procedural feature \\ hich may justif! 
courts-martidl \I herher dttended b! a iudge dd\i,cate or not md a l w  
mandatiiry irrespccti\e i r i n  l i e t l i e r  iir nut the a c c u w d  is profcssiiinall! 
reprehcnted) is the requircmcnt of Kulr of Procedure 42 ( 1 )  that an  
accused \I ho has iiffcrcd a plea i i fgul l ry shall hd\e c\plained til liini. 
before hir plea i a  accepted and a finding i,fguiIry recorded. tlic nature 
i i i  the charge. the general effect (if his plea and i t \ eflcct  upiin the 
procedure 1, liich the court nil1 folliin, This e\planatiiin is.  in prac- 
tice. couched in the yimplcst possible language and designed to ensurc 
Intel-alia that an accused \i Iio may piiiiihly ha! c ,I dcfcncc tii a charge 15 

nut ailooed to plead guilty tci It through any inadequate undcrjtand- 
ing nf thr legal position It' niif satihfied that the priwner full!- 1111- 

derstanda thr  nature iii'the charge or  the e i f w t  iif his plea. the court 
ma>- not accept a plea iifguilty, The  cuiirt may a l s i i  decline ti)  accept 'I 

plea iif  guilt!- i f  the president. ha! ing regard to  dl1 the circiimit,incrs. 
considers tlie accusrd is not guilty and d plea i r f  guilty n idy  nut be 
accepted at al l  if the accu5cd is liable on con\  iction to be ientcnced ti)  

death. 
here one  118s heen a p p i i i h t d  

hai been touched upnn d h w e  in Part 1. it i \  sufficient to  sa>- t h a t  i t  15 

cnrirely of d judicial charactcr and  in wrne reipecrs similar to the  
function of d judge sitring \\ ith a jury, althiiugli iif course liis part in 
thc assessment of sentencc is nnly ad l iwry ,  Rule i i f  Prnccdure - 8  
prescribes the general duties of the prosecutrrr and defending iifiicer In 
terms 15 hich ciinhirm to t h e  generall!- accrprcd duties r i f  proscciitiirn 
and defencc in c i i  i l  practice. The finding and ientrnce ofthe court are 
arrixed a t  b)- a majority n f t h e  \oteb of the member5 rifthc cuurt (sa\ e 
for findings i n \o l i i ng  a mandatory drath p c n a l t ~  on sentences of 
death \I hich rcquirc unanimity). 

T h e  ranges of punishments \I hich a court-mdrtial  i s  empouyred to 
ana rd  are prescribed by sectinnc 7 1  (nfficeri) and  - 2  ( \ \arrant  officers 
and h e l m )  iif the .Act. The  maximum puniihment tor each (If the 
iarious militar!- riffrncrs created h>- the I c t  15 prescribed by the 
section creating it. T h e  masimum punishmrnt fur a ci\il riffcncc. 
charged under section 70 of the .\a. i \  the m a s i m u m  puniihment 
u.hich a ci\il cour t  could aaa rd  for that rii'fencr. The punishments 
\\ hich a court-martial ma! aua rd  includc imprisonment and tines. 
although for an offence other rhan a civil offence the maYiniiini fine 
IT hich can be impused is one rquiralcnt to  the aggregate r i f ! X  days  of 
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the offender's pay, In addition to  imprisonment, a court-martial has at 
its disposal (though not for officers) the punishment of detention for 
up to t u o  years in a service corrective establishment. A s  might he 
expected of a disciplinary tribunal constituted within a profession, the 
court has open to it a number of punishments touching the offender in 
his calling. T h e  most severe of these, as u i t h  any profession, is 
expulsion. This  at its most seiere, can take the form of dismissal with 
disgrace from Her Llajesty's serrice (or cashiering in the case of an 
officer) or, less condign, simple dismissal. These punishments may he 
auarded alone, as sufficient punishment in themselves, or coupled 
u i t h  a sentence of imprisonGent or detention. (.\ sentence of impris- 
onment for an officer necessarily carries \vith it cashiering.) As the 
ultimate professional sanctions, they are treated as next only to im- 
prisonment in their severity.l8 Accordingly, the punishment of deten- 
tion for up to two years in a military correctire establishment is, in lau 
at any rate, to be regarded as a lesser punishment than dismissal. 
Other  punishments affect the rank or seniority of the offender, al- 
though an officer cannot be reduced in rank. T h e  minimum punish- 
ments uithin the court's pouer  are, for prirate soldiers or their 
equivalent, a fine and for those above that minimum rank serere 
reprimand or reprimand. These latter punishments, although of no 
immediate effect, serve to mark indelibly in the offender's service 
record the vieu taken by the court-martial of his conduct on the 
occasion in question. It may be noted that a court-martial does not 
ha\e  at its disposal the minor punishments, including restriction of 
pririleges (the modern equivalent of the old and familiar "C.B.", 
confinement to barracks) or admonition, uh ich  may be auarded by a 
Commanding Officer. '\Tor has the court any potvers analogous to 
those of a civil court to make a probation order or grant a conditional or 
absolute discharge. It may however make restitution orders in circum- 
stances broadly comparable u i th  those in uh ich  a civil court could 
make them and enjoys also a useful and not infrequently invoked 
power to place the offender under stoppages of pay to make good loss 
or damage caused (whether to the public or a private individual) by his 
offence. Such an order may be made either alone or in conjunction 
n i t h  some other punishment. 

The  finding and sentence of a court-martial are not valid until 
confirmed. T h e  officers empouered to confirm findings and sentence 
ofcourts-martial are prescribed by section 11  1 of the Army .%ct 1955, 
but in most cases the confirming officer is the officer who convened 
the trial. Section 134 (2)  (a) of the .\tt provides that a person shall not 
he deemed to have been tried by court-martial if confirmation is 
uithheld, and accordingly he may in lau he retried for the offence. 

' -See SI 71 (1) and 7 2  ( I )  o f t h e  Army 4ct 1955 
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T h e  order for trial must, hiiivever. Issue not later than 2 8  days after 
the promulgation of the decision to \\ithhold contirmatmn. Perhaps 
the main ad\ antage of this provisim is to enable re-trial n hrre the 
reason for non-confirmation of the first trial iras merel!- procedural 
error on the  part of an inexperienced cnurt: it is also sometimes useful 
\!here it appears from rhe plea in mitigation advanced on the pdrt of dn  

accused \i ho h d s  pleaded guilt!- that he ma! In fact haie had a defence 
to the charge. (Once confirmgd. ho\ le \er ,  there is no poner  to order 
re-trial except in the circumstances prescribed by section 11 3.4 o i  the 
Army .4ct 1955 and section 19 of the Courts-llartial (hppealsl .4ct 
1968: i . e  , nhere  a conviction is quashed onl! hy reason nf fresh 
evidence.) 

T h e  pox\ ers of the confirming officcr are set out in sections 109 and 
110 of the Army .Act 1955. Under section 109 a confirming officer 
may call upon a court tu re\ise a finding of guilty (this is seldom done 
in r - i ev  ofthe \i ide po\r ers gii en  by the fd lov  ing sectiiin). and section 
I10 gives him pouers  of quashing and substitution of findings and of 
remission. mitigation and commutation [if sentences 11 hich are 
analogous to those enjo!-ed b!- the Criminal Dixision of the Court (if 

Appeal in respect nf criminal convictions. 
Section 1 1 3  of the Act provides for the suhsequent reiieu nf 

proceedings by an authority superior to the confirming officer and 
empoa ers rhc revieu ing authority to exercise pou ers similar to those 
tested in the confirming officer. 

T h e  prorisions of the Criminal Justice .Act 1967 as to suspended 
sentences do not dppl?- to courts-martial. The  Army and .\ir Force 
Acts haic ,  houe ie r ,  since 1920. contained a proiision enabling a 
confirming or revieving authority to suspend d sentence ofimprison- 
ment or  detention and this pouer  is extensiiely used. T h e  court- 
martial itself has  no pon.er to pass a suspended sentence. 

.A person conticred by court-martial has open to him a number of 
means of petition or appeal. 

H e  may. before confirmation, petition the confirming ufficer 
against finding or sentence or both. .4fter the confirmation of the 
proceedings. he mdy at an)- time ni thin six mnnths of the date of 
promulgation submit d petition to a re \ iening authririty. (Promulga- 
tion is the formal notification tu the accused of the decision ( i f  the  
confirming officer on the finding and sentence of the court-martial.) 

It i s  also open to the conxicted solider to pursue. i f  he xrishes. the 
steps leading to an appeal to the Courts-llartial Appeal Court. .\ppeal 
to the Courts-llartial .‘.ppeal Court lies only as to finding: the court 
ha5 mi poner  to hear an appeal as to sentence. Except in the case of 
contiction in\ olring a death sentence. the appellant must first present 
a petition against his cnn\iction in prescribed form to the Defencr 
Council. T h e  petition must he presented u irhin sixty days ofpromul- 
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gation ifthe court-martial v a s  held abroad, or forty days if it \\ as held 
in the United Kingdom. T h e  right to apply for leave to appeal does not 
arise until either the petitioner has been notified of the rejection of his 
Petition or, if he does not receive such notification, until the expiry of 
(once again) either sixty or forty days from the date of presentation of 
his petition, according to where the trial took place. 

Application for leave to appeal must be made xvithin a prescribed 
period from the time \I hen the right to apply became exercisable. The  
rules go\erning appeal once the right to apply for leare has arisen 
correspond closely to those golerning an appeal to the Criminal 
Division of the Court of Appeal.- 

T h e  responsibility for advising confirming and reliewing au- 
thorities (and the Defence Council) as to the exercise of their respec- 
tive functions in connection with courts-martial and petitions and 
appeals by conricted persons rests, of course, with the Judge Adio-  
cate General of the Forces or, o~erseas .  his Deputy or representatives. 

Queen's Regulations require that the proceedings of all General 
Courts-Alartial shall be submitted by the confirming officer for the 
legal adrice of the Judge Advocate General (or his Deputy, etc.) before 
confirmation, and it is also open to a confirming officer in his discre- 
tion to obtain similar advice before confirming the proceedings of a 
District Court-Llartial. 

In  addition to any advice that may hare been given before confirma- 
tion, all proceedings are tinally consigned to the custody of the Judge 
Advocate Generalbide section 141 of the Army Act 1955) and before 
being stored a\{ ay are subject to close scrutiny to ensure their legality. 
This  applies to the proceedings of all Army and Royal ;\ir Force 
courts-martial v herever in the uorld they may have been held, but in 
addition to this legal revim in the London Office, proceedings of 
trials held in commands overseas in n.hich the Judge AdLocate Gen-  
eral has a Deputy or representative are legally tevieved in that com- 
mand before dispatch to the United Kingdom. 

These processes of legal revieu are applied to all proceedings, 
irrespective of a petition by the accused or a specific request by a 
military authority. If hoaever the accused does petition against find- 
ing, the authority to \+horn the petition is submitted nil1 obtain the 
advice of the Judge Advocate General upon the petition; confirming 
and rei ieuing authorities may similarly, on occasion, seek adLice in 
connection a i t h  a petition against sentence, particularly \%here this 
raises some point of law. 

CONCLUSION 
It ui l l  be appreciated that the majority of courts-martial conrened 

are District Courts-Xlartial, dealing with comparatirely simple of- 
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fences against senice discipline (desertion or absence vi thout  leare. 
insubordination, disobedience to orders, etc.) and sitting \rithout 
specialist legal assistance either on the Bench or on the part of the 
prosecutor or defending officer v ho. in such cases, areoften relatiiely 
junior regimental officers. T h e  President of the court. in many of 
these cases, is. h o n e t e r .  an experienced and senior officer 
( L i e u t e n a n t - C o l o n e l ~ ~ ~ i n g  Commander or a senior l la jor)  \I ho has 
been allocated to a tour of full time duty as a permanent president of 
courts-martial and undergone a period of instruction in the Judge 
Ad\ucate General's Office in trial procedure, the elementary rules uf 
ejidence and such basx  principles nicriminal and military l a u  as arc 
necessary to equip him t o  deal confidently and competentlv n i t h  the 
kind ofcases he, x i th  the court m e r  u hich he presides. is likely to be 
called upon t(i try 

Although the special training of these officers fnr a specifically 
judicial function is undertaken by the Judge .Ad\ocate General, re- 
sponsibility for the general legal instruction of serving officers (\? hose 
initial military education includes as part of the s)-llabus instruction in 
senice I a n )  rests u i th  the senice legal directorates. Under the aus- 
pices of these professional directorates. lectures are given fnr the 
benefit of all  sening officers, \\hose eyaminations at \arinus levels 
include papers in sertice l a u .  Specialist courses pro\ide training fnr 
regimental officers and others \I hose duties are likely to in lohe  them 
particularly in the preparation of cases for trial or  other aspects of 
discretionary procedures. 

T h e  District Ci)urt-llartial attended by a judge advocate and ui th  
professional ad\ ocates engaged takes place only \\ hen the charge tn be 
tried is more serious than the routine military offence, or 15 hen the 
issues are unusually complex: to this extent it is less common than the 
court conducted exclusi\ely by regimental officers and the full ycale 
General Court-llartial is of comparative rarity. Whilst it is tempting 
to compare the t u o  forms of court-martial \rich Quarter Sessions and 
Assizes, and to equate the exclusi\ely lay District Court-llartial to a 
bench of magistrates. this nould not be in all respects accurate. T h e  
pouers  of the District Court-llartial are unaffected b>- the presence or 
absenceofa judge ad\ocate, and thecriteriau hichdetermine\\ hether 
a case shall be tried by a District or General Court-llartial are nther 
than those u h i c h  determine \I hether a case shall be sent for trial tu 
.Assizes nr Quarter Sessions. .An officer cannot be tried before a 
District Court-\lartial for any offence; apart, however. from chose 
offences \vhich carry- a mandatory sentence beyond the maximum 
puaers  of a District Court-ltartial (i,e., tu.o years' imprisonment) 
there is no limitation in la% to the offences ni th  which a District 
Court-llartial may deal and in some circumstances (for example. 
M hen it is knoan  t h a t  the accused intends to plead guilty and the 
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circumstances are such that the higher sentencing powers ofa  General 
Court-Alartial are manifestly not called for) offences n hich uould not 
be triable at Quarter Sessions may be sent for trial before a District 
Court-Xlartial. It is ob\ious hone ie r  that as a matter of practice graxer 
charges \rill normally be sent for trial to a General Court-Alartial as a 
tribunal haxing poner  to consider the award of an appropriate sen- 
tence if necessary and also as one more suitable for the hearing of a 
serious charge. 

It remains to mention one form of court-martial rare in peacetime 
and not dealt u i t h  abo\e. This  is the Field Generdl Court-llartial 
provided for b>- section 89 of the Army Act I Y j j ,  A Field General 
Court-Alartial may, under section 84 (2)  of the Act, be con\ ened only 
on actiie service and Tvhen the convening officer is ofopinion that it is 
not possible ni thout  serious detriment to the public service to try a 
charge by a General or District Court-AIartial. T h e  court consists o fa  
President (u hn need in la\! be only a Captain but in practice, as with 
the General Court-llartial, is invariably abote the minimum rank 
required) and not l e s s  than t \ io  other officers. In emergent). it can 
consist of the President and only one other officer. If fully constituted, 
its powers are those of a General Court-Xlartial: ifonly two officers sit 
its maximum sentence is restricted to t\vo years' imprisonment. T h e  
trial itself follows the same form as the other types of court-martial but 
some ancillary procedures. mainly concerned with pre-trial documen- 
tation, are simplified. The  Field General Court-llartial is exceedingly 
rare in peacetime. During the 1939-45 [Tar, Field General Courts- 
Xlartial became the normal form oftrial: not only because the pre-trial 
paper work required was considerably reduced, but also because of 
the requirements of the Army ;\ct that an officer must have t\vn years' 
commissioned service to qualify him to sit as member of a District 
Court-Xlartial and three to sit on a General C o u n - \ ~ a r t i a ~ .  T h e  Act 
then in force did not prescribe an)- such qualification by length of 
service for officers to be appointed to sit on Field General Courts- 
.\lartial(nor does the 1955 . k t )  so that the adoption ofthis formoftrial 
enabled adrantage to be taken of the services of many officers. mature 
in years and experienced, in some cases n i th  legal eyperience- 
including some \I ho had already attained comparati\ely senior 
rank-but \i ho ue re  nonetheless nut  !-et in la\\ qualified to sit as 
members of a General or District Court-Alartial. 

T h e  requirement that the findings of guilty and sentence of the 
court be confirmed applies equally to all types of court-martial, in- 
cluding the Field General Court-Alartial and, as explained ahme,  the 
proceedings of all trials are subject to scrutiny by a succession of 
different persons, military and civilian, a t  different le\els. including at  
least one (and in most cases more than one) perusal v ithin the office of 
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the Judge i d \  ocate General. It is this feature of the court-martial 
system. taking place in erery case dnd not depending on any repre- 
sentation ha\ing been made on the p a n  of the coni icted man, \I hich 
affords perhaps its most notable safeguard. A s  a result of these proc- 
esses of r e v i e u ,  coni iction7 are,  from time tu time, set aside and 
sentences substantially reduced. even though those ctinccrned \i ith 
the defence hare not taken a n y  step by \<a!- of petition. .%part f r rm 
such automatic r e \ i e \ i ,  the accused's extensi\e rights of petition en- 
able him to secure prompt legal scrutiny of the proceedings of his trial 
in the light n f  any specific ground of appeal he ma!- wish to put 
fnraard ,  i f  his petition be against finding or. by the s e n i c e  au- 
thorities, of his sentence. .% petition to the confirming officer can in 
most cases ( s a l e  u here the emplo>-ment of a shorthand u riter at the 
trial in\ VI\ es n aiting for the transcribed record before consideration 
can be gi \en to it) be presented and considered n ithin a feu days nf the  
cum iction. T h e  sl-stem has accordingly the merit of enabling a con- 
T iction n hich appears for any reason to be inr alid or  unsatisfactory tu 
he set aside u i th  a minimum nf delay. If. ho\re\er.  his petition is 
rejected at this stage the petitioner may prnmptly petition a re\ ien ing 
authority or. i f  he 11 ishes, submit it in the form of an . ippeal Petition 
under the Courrs-.\larrial (Appeals) .\cr 196R tn the Defence Council. 
This latter course vil l  enable him to pursue the matter b!- \ \a) -  of 
appeal to the Courts-itartial .%ppeal Court and (\ \ i th lea\e.  i f a  point 
uf la\\ of general public importance is in1 ril\cd) m e n  to the H r i i i s e  of 
Lords . 
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THE BEGINNINGS: ANSELL ON 
MILITARY JUSTICE 

The development of militarv criminal lau has been marked bv 
periods of quiet. orderly g&th between uars and surges f i r  
change after each \I ar as citizens react to the exposure to the special 
re uirements of military life. The forces for change vithin the 
mlitarv communitv are usually less \isible than those external to it. 
but at the end nf \\'orld \\ ar I.an intramural struggle erupted onto 
the public scene. fellow judge advocate Term Brown tells the storv 
fully in "The Ciow der-.insell Dispute."' This selection is General 
Ansell's own statement, valuable tor the exposition ofthe forces for 
change and of the subjects considered. Ansell's influence was felt 
through the great changes in military criminal las ahich folloued 
in 1920, 1948, 1950 and 1968. Other views on this period aere  
expressed by Professors \lorgan,l \Vigmore3 and Bauer.' 
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MILITARY JUSTICE? 

S. T. Ansell 

I contend-and I hare gratiiying evidence of support not only from 
the public generally but from the profession-that the existing system 
of lfilitary Justice is un-.%merican, having come to us by inheritance 
and rather 1% itless adoption out of a system of government \I hich u e 
regard as fundamentally intolerable; that it is archaic, belonging as it 
does tu an age a hen armies \!ere but bodies of armed retainers and 
bands oimercenaries; that it is a system arising out of and regulated by 
the mere poue r  of llilitary Command rather than Law; and that it has 
erer  resulted, as it must e ier  result, in such injustice as to crush the 
spirit of the individual subjected to it, shock the public conscience and 
alienate public esteem and aifection from the Army that insists upon 
maintaining i t . l  Intemperate criticism of those u h o  hare pointed out 
these defects ui l l  not s e n e  to conceal them. 

It is cirnceded that, basically, our system is the British system as it 
existed at the time of the separation, which itself was of much more 
ancient origin. At that time one theory political and legal prevailed as 
to the place an . h m y  should occupy as an institution of gmemment .  
\\ith the birth o i o u r  government, hoa  ever, came the new political 
theiiry of popular sovereignty eren over the Army, though unhappily 
our  military code reflects the principles \ve repudiated. T h e  basic 
deficiency d o u r  system this day is to be found in the fact that our 
fundamental lair and public opinion contemplate justice regulated by 
the Ian , u hereas the Military Code and the Army recognize only such 
justice as l i i l i tarp Command may dispense. Under the one theory the 
Army is the Army of the King or, mith us, of the President who is 
deemed to have succeeded to the royal prerogative over the Army,  to 

t ,ECoprr ighr  1920 by Cornell L n i r e r s q .  Reprinted ~ r r h  permission of Cornell University 
andFredB.  RorhmanaCn  fmmjCcIR\kLLL Q.(IY19) Permir r ionhrreproduc~ionorr i rher  
use offhis a r t ~ c l e  may he grinred only by Cornell Cnneriiry and Fred B Rofhrnnn & Co., 5 7  
Leuning Srreer, S Hakensack. \ e n  J c m y  97606. 

l ( I a ~ J - I Y I J ) .  T h c a u t h o r u a i a  memberairhe I \ a r h m p n .  D.C. Bar and served asacting 
Judge idvocarc G n e r a i  of the .Army from 191; to 1919 

lThough seasonably m i r e d  by rheQumeriy IO prepare this amcle, I could find no oppoccu- 
IO do IO. and rherefare A I  first declined At the kmdl! instance of rhe edmrr, I hare 

undertaken IO u lite mil unrhe~ery lar rdayrharpermir jufpuhl icar ionin  this i swe.  I regrerrhar 
s hurried prcpmt ion  musf r~sul f  ~n the ineffcctiie presentation of a rublecr u hich d e i e n e r  the 
best thought and consideration of our profession. 
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tic disciplincd b!- him and his crimmandcrs under his ordinance5 and 
a t  hir x i  ill:  undcr the irthcr. \I hich 1s the theory established h!- our 
(;~~nstitiition, (:ongrcss rairei and support? armies dnd has cuclusti e 
pii\icr tu prescribe the rules for its discipline. T h e  one therir! 
r rprr ienrs  the monarchical. reactionary and prrsonal government 
\ ie\\ . l ' h c  o ther  is a ncce\sary part rif that larger theiiry (if go\ eminent 
\\ hich in?i?tj that the ~ i ~ u r c e  (if al l  political pon e r  i j  tc he found in the 
peiiple. Undcr the irnc theory the \rmy is an army iif B king or  
cmpcriir o r  other person in authiirity: undcr the iither. it is an institti- 
tioii iirdained by the peoplc tu dri their s e n  ice. Under the  one. the 
obligation (if thc soldier is til a military chicftain: under the othcr. it is 
to the State L-rider the one, the military relationship is governed h!- 
considerations (if personal lo!-alt!- and  fealty to thow in authority: 

'r the iither. the military(ibligation is creatrd and giiterned h>- la\\ 
lished by the people themselves. Under the m e .  the arm>- has a 
hed.  independent a n d  self-sufficient cxistencc. finding \I ithin 

irjelf the s(iurce of its n u n  government; under the other it is hut an 
institution iif government. dra\i ing. lihc all other institutions. its 
pin\ cr from a commnn superior source upon si hich it depends for its 
pi i~ernnient  dnd its \cry existence. Under the one the common sddier  
;,as but a serf. A persondl retainer < i f  the King or  a subrirdtnatc 
ciimniander; undcr the m h e r  hc  is a citizen sen  ing the State in the 
highcst capeit!- of citizenship. 

.\t  the time (if our separation thc respecttie spheres of p(i\rer iif 

Parliament dnd the King m e r  the .\rmy had not been deftnitel!- 
determined hut, (in the other hand, \ \ere  a mat te r  nfgraxe and serious 
crintentiim; indeed. they have not been accurately determined tn this 
day.  i matter of iuch tremendous import to their liberties as the 
question nf the ciintrnl of thc  .\rmy, the Fathers (if o u r  goiernment 
\ \ e r e  not dtspiised til leaie unsettled. A i  they did nut intend that our 
people should inherit this cnntrorersy regarding the cmtn i l  of the 
armed forces, so did they not intend tha t  the Chiei  F,secutive of  this 
nattiin chould inherit those military priu ers \I hich in the mothcr-land 
hdd becn dcemed inhercnr in the C r m n  The>- resolved to make it 
certain that the i r m y  of the Cnited States should be called into being 
iinI!- h>- Congress. ahciuld cuntinue ti) exist mI!- at the ill [if (:on- 
gress. and shuuld be goxerned and disciplined iinly in accordance \\ ith 
]ai\ s enacted by Cringress. Thus it v a s  tha t  the C:iinstitutinn. \\ hile 
confrrring upon the Chief Executive the po\icr of cummand. ex- 
pressly and exclnsix el>- conferred upon Congress the po\\ e r  tn raise 
a n d  support armies and the pinier to make rules for their regulation 
and gri\ernment. 

I t  is under this lattcr pmr cr that Congress enacts the cod? fo r  the 
discipline I I ~  the \rniy. commonly knmi n as the irticles of l \ a r .  The  
pinier to t i i~he riilc5 kir the regulation and go\ erntncnt i!f the armed 
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forces is the poue r  to prescribe the relations, the duthiirity and the 
rules of conduct of all the members of thosc forces, both officers and 
men, and to provide sufficient sanction. Congress has pciu cr to pre- 
scribe the substantive offense, the penalty. the tribunal and the meth- 
ods of procedure and t r ia l ;  all  subject, nf course, to the limitations 
upon the legislative poue r  fnund else\\ here in thc Constitution. i c -  
cordingl!., it has the sole pvner  tii enact a penal codc fvr the cvmplete 
government vf all u h o  occupy the military status. .I srildicr is alsv a 
citizen. and his conduct must conform not onll- to the requirements iif 
the general la\! of the land,-but to the special requircments of the 
military establishment. T h e  military code is comprrhcnsi\ c of both 
relations. I t  adopts the substantive prvri5iiins iif general social l a \ \ .  
and it denounces and penalizes the myriad manifestatiiins (if miscun- 
duct prejudicial to the military relation. 

Such exercise ofpcnal pou er  should be in keeping \I ith thc p r q r c s s  
of enlightened government and not incvnsistent \I itli thrise iundamen- 
tal principles (if la\% I\ hich h a w  e\ er characterized ;\nglii-.Imerican 
jurisprudence. T h e  llilitary Code, being a penal cvde, should bc 
applied to none except upon probable cause. It should be specific \\ ith 
respect to the definition v i  the offense denounced and the penalty 
pro! ided. It should particularize \I ith respect to matters vf proccdure, 
that the trial may be full, fair and impartial. It shuuld require recogni- 
tion vf those rules v fe i  idence \I hich our jurisprudence hds evulied as  
necessary to elicit thrise facts upon \I hich the ultimate ciincluiion iif 

guilt o r  innocence may a i t h  safety and justice rest. \Yith the utmijst 
care it should guarantee those safeguards and that protection fcir an 

are placed in jeopardy. n hich are the 
zativn. None of thrsc thing5 does our 

code do. and none vf these things can it dv, until it changes its base 
frnm the ancient English theory and comes to conform to American 
principles of government. 

Tha t  o u r  Articles of \Var. organically and largely in detail. are the 
ancient British .Irticles of 1774, can be shov n historically as  \I ell as by 
mere comparison. John -\dams, responsible for their hasty adoption 
by our Constitutional Congress to meet an emergency, said uf them: 

"There H as extant, I vbserred, vne system o f  .irticles of \\ ar \I hich 
had carried t\vo empires tv the head of mankind, the Roman and the 
British; for the British .Articles of \Var are only a literal translation of 
the Roman. It ould be vain for us to seek in our on.n invention or the 
records of warlike nations for a more complete system of military 
discipline. I \%as, therefnre, for reporting the British .Articles of \Var 
totldem verbis * * * * .  So undigested \yere the notions of liberty 
prevalent among the majority of the members most zealously attached 
to the public cause that to this day I scarcely know hon it \vas possible 
that these articles should hare been carried. They  \\ere adopted, 
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ho \ ie \c r .  a n d  the!- hd\e gii\erned o u r  armies i s  itli l i t t l e  \ariaticin to 
this cia! ."3 

[IC himsclf. dpprccidting their rigiirc,us character. did niit e\pect 
rheni to pa55 \I ith'iut substantial IibcrilliLatioii. f'ir he fur ther  sa id  " I t  
\\ &is ,I \ ery difficult a n d  unpopular suhject and I i i t ~ ~ \ - e d  tu Jeffrrsm 
th.it \\ hcite\ cr dltcratirm \\ e should report \\ ith the ledst  energy in it iir 
the lcast t endency  t t r  a ncce\sar!- discipline i i f  the  lrm! \iould b e  
1pp0\cd \I ith J\ m u c h  \ chemcnce as if it \ \ere  the niiist perfect. \\e 
niipht a s  \\ell.  therefore. repon the ci impletr systrni a t  once and let it 
nicer it? fate.  Something perhaps might be g a i n c ~ l . " ~  \ \  riting in 18OC. 
he csprc\scd surprise t h a t  it \\ as prissihlc that these articles could h a \  c 
t m i i  carried .it i i l l .  

\Iilitary authcirities and  military re\[-\\ Titers. \I ith thr lo\ r thar 
such ha \  c f o r  melent legal lineage. ha1 e a[\! a r c  prticlaimed their pride 
in this ancient c i ldc .  For instance \\'inthrop says (if it: 

" O u r  militdry c i i de .  hii\ \e\cr,  stands alone among our public s r d t -  
utcs in its retaining many prinisirins a n d  f i rms of esprcssion daring 
back from 200 r ~ i  COO years. dnd  \r hilr it is dc\irahlc thdr sonic iif the 
,irticIt\ should be made mure precise o r e s t e n d e d  in scope and  the c<ide 
itself simplified by dropping a feu articles and ciins~ilidating lithers. 
m y  radical rcni~ideling \I hich \\ iiuld d i \c \ t  thi\ time-hiin~ired hiid! iii 

la\\ i i i  it\ historical a s s i ~ c i a r i i i n s  and interests \r<)uld he greatly to tie 
deprccatcd." 

l n d  thc prcccnr Judge idir icatr  General. in propiiring the S I -  

called "rc\.isiiin of 1916." frankly said to the Ciimmittet.c: "It  IS to be 
driribrcd if the Ciingress has ever been called uprin to amend legirlatiiin 
\ihich IS as archaic in its character as our present .\rticles 'if \ \ a r . "  
'l'h'it "rc\isiiin i i f  1'116" made not ,I single systemic change in tlic 
Riim;in-tnglish y s t e n i  adopted b! the Ciintinental C.irngress and in 
1806 ti!- the Cirngress under the Ciinstituticin. It did nothing hut 
assemble. classify and  render more con\ cnient old drticles. dressed 
them up in rdther miire modern language. ur i i tc  intii them i\ hat 
hitherto had been legally implied intu them b! ciinstrucrim and 
made not one single fundamental change. That  this i \  S O  \I i l l  become 
apparent upon d comparison of the 1Y16 re\iaiiin v i t h  the Id\\ as  it 
pre\ iously euisted. Nobody. neither The  Judge .idrocate General. the 
Secretary 11f \ \ a r  nor  either of the  Committces of ( h g r e s s .  has e t  c r  
regarded the project ~f 1916 as a real substanrial re\ision: indeed, The  
Judge \d\cicate G n e r d l  tiiiik (Iccasion to  deny that it \ \ , is  an!-thing 
but a restatement of existing la\\ frir the sake r i f  c i m e n i c n c e  and 
claritr. I~crificariiin of this statement niav be made l iv  reference to th t  
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printed hearings before the Committee on Military .Iffairs upon the 
1916 revision. There it will he found that the author of the project, 
discussing it before the Committees, article by article, v a s  quick to 
assure them upon every occasion and u i th  respect to every article 
having to do with military justice that the project made and con- 
templated no substantial change in the articles, \vhich he truthfully 
traced to the British Articles of I7 i4  and beyond. H e  himself said, at 
page 43 of these hearings: 

"If Congress enacts this revision, the service will not be cognizant of 
any material changes in the procedure, and courts will function much 
the same as heretofore. * * * T h e  revision u ill make certain a 
great deal that has been read into the existingcode by construction.'' 

Tha t  u a s  the truth.  Nobody has experienced any change for the 
better. 

O u t  of these opposite basic theor ies -on  the one side that Military 
Justice is to be controlled by the power of Military Command and on 
the other that it is to he regulated by established principles of Lau- 
arise the t u o  antagonistic v i e w  as to the character of courts-martial. 
One  is that a court-martial is an executive agency belonging to and 
under the control of the military commander; is, indeed, but a board 
of officers appointed to investigate the accusation and report their 
findings to the commander for his approval. Under such a theory, a 
commander exercises an almost unrestrained and unlimited discretion 
in determining ( I )  who shall he tried, (2)  theprimafacie sufficiency of 
the proof, ( 3 )  the sufficiency of the charge, (4) the composition of the 
court, ( j)allquestionsoflan arisingduringtheprogressofthe trial, ( 6 )  
the correctness of the proceedings and their sufficiency in law and in 
fact. Under such a theory all these questions are controlled not by la\v 
hut by the pouer  of Ml i ta ry  Command. 

Thus  it is said by Winthrop, the greatest departmental authority 
upon Military Lam: 

"Courts-martial are not courts, hut are, in fact, simply instrumen- 
talities of the executive power provided by Congress for the President 
as Commander-in-Chief to aid him in properly commanding the army 
and enforcing discipline therein, and utilized under his orders or those 
of his authorized military representative; they are, indeed, creatures 
of orders and except in so far as an independent discretion may he 
given them by statute, they are as much subject to the orders of a 
competent superior as is any military body of persons."6 

This ,  of course, is in accordance with the old monarchical view, At 
the time of our separation, the King u a s  not only the commander of 
the Army, he was the legislator of the Army; he prescribed the 
Articles of R'ar, the offenses and the penalty; he prescribed both the 

a\\inrhmp's llilirsiy Lnu. '01 I ,  p 54 
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suhstantne and procedural Ian ; he prescribed the courts-martial. 
their jurisdiction and their procedure. H e  cmtnillcd the entire system 
of discipline and the methnds of its administration. T h e  . \ m y  x i  as 
his, the officers u ere his officers and from him d r ru  their authority. 
Courts-martial \I ere courts-martial of the k ing  and of the officers 
representing him and his power of command. T h e  courts-martial. 
therefore. applied his la\%, his penalties. folloued his procedure and 
\ \ere  subject til his command. L'nder such a scheme. a court-martial 
v a s  but an agency of command, noxrhere in touch \I ith the popular 
\ \ i l l .  niiv here gu\erned hy  la\\ s established by the peuple tu regulate 
the relation beta een sovereign and subject. It as not a judicial body. 
Its functions \\ere nor judicial functions. It w a s  but an agency of the 
pouer  of military command to do its bidding. 

Basically. such is our system today. It does nirt contemplarc that d 

court-martial shall he a court doing justice according to established 
principles of jurisprudence and independently rif all personal po\\ e r .  
Quite the contrary. It regards the court-martial simply as the right 
hand of the commanding officer to aid him in the maintenance of 
discipline. It is  his agent: he controls it. It is ansa erahle not to thc la\\ 
hut to him. T h e  court-martial is not a court at  all: it is hut an agency of 
militar! command goiernrd and cnntrollrd hl- the \ \ i l l  of the com- 
mander. Under such a system an officer, of course. helongs to a caste. 
i n y  officer can prefer charges against a man and at his \ \ i l l  can 
succeed in getting him tried. T h e  statute requires no preliminar)- 
imcstigation to determine \I hetheror not the accused should he tried, 
and such investigation as is required by regulation is also controlled by 
the military commander, and is neither thorough nor effective. From 
then on e\-eryrhing is governed not by l a u  but by the pnvc r  nf 
military command. T h e  detail of counsel, the membership of the 
court. the question of the r-alidity of the charge. the sufficiency of the 
evidence. the currectness of the procedure. the \ alidity of the judg- 
ment and sentence and the thousand and one questions arising in the 
prugress of a criminal trial are all left finally to the judgment oi the 
commanding general. Even the ultimate conclusion of guilt or inno- 
cence is subject to his control. There is no right of re\it.n; therr is no 
legal supervision. . i l l  is to be determined by the commanding general. 
\Vhatever he says I S  right; is right and becomes right as his ipse dint 
regardless of general principles of jurisprudence, and right bcjond 
any pover  of reriev . Hc is the la\+. SCI matter huv great the depar- 
tures are from the u ell cstahlished principles rrf Ian and right and 
justice. these departurrs become errur or  not. just as thc commanding 
officer may chuose to regard them. There is no legal standard to \\ hich 
court-martial procedure must conform and, therefore. there can he no 
error adjudged according to a legal standard. In ocher \I ords, militar). 
justice is administered nut according to a Ttandard of l a u  at all. hut 
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under the authority of a commanding officer. T h e  results are as might 
be expected \\ hen one man is left to be judged at the will of another- 
the penalties and sentences are shockingly harsh, and frequently 
shamefully unjust. 

Such is our system conceded to be: and such, according to the 
militaristic v i e a ,  ought it to be. T h e  departmental vie\\, as expressed 
in the hearings before the Committees in 1 Y  1 2 ,  is that "the introduc- 
tion of fundamental principles of civil jurisprudence into the adminis- 
tration of military justice is to be discouraged." In those hearings the 
present Judge Advocate General quoted, with approral, from Colonel 
Birkheimer, as follou s: 

"The military code prescribed a rule of conduct to a body of men 
who consecrate their lives to the profession of arms. T h e  camp is the 
fittest field of application. I t  may be very objectionable in some 
respects contemplated from the purely legal standpoint and yet be 
admirably adapted to the purposes ofuniting, governing, and direct- 
ing to a single object the armed forces of the United States." 

H e  further quoted from Judge Advocate General Lieber who, 
writing in 1879, said: "Military la\+ is founded on the idea of a 
departure from civil l a a  , and it seems to me a gravc error to suffer it to 
become a sacrifice to principles of civil jurisprudence at variance \I ith 
its object." 

T h e  militaristic vie\! can be found no better expressed than in the 
following extract from an inspired editorial: 

".an army, to be successful in the field, must from the moment it 
begins to train at home have absolute control of its discipline. T h e  
commanding general is ererything. H e  must bear the three keys. H e  
must have final control. H e  must be the judiciary, the legislative and 
the executire. If he were not,  he mould not ha& an army."' 

According to  this view, courts-martial are not courts of law, inde- 
pendently administering the law and governed by  the law,  but are 
indeed above the l a \$ ,  They  are of an unquestionable rectitude and 
quality, and their methods and judgments are not to be tested by the 
simple rules designed for the government of men in all social relations. 
Officers of the Army-at least unless once entangled in their tuils- 
love to denominate them "courts of honor," functioning indepen- 
dently of the ordinary rules for the government of ordinary human 
judgment and endo\% ed u i t h  a refinement of judgment not recognized 
in other spheres of society, Being courts of"honor" and not of I a n ,  the 
members need knov no law, are presumed to knot\ no law, and, as a 
rule, do knou no lav . Thus  it is that these principles designed to 
secure a fair and impartial trial evolved by our civilization and re- 

' E d m d ,  Cbvago Trduni, read into the Congrersionsl Record of February 2', 1919, page 
44641, b) Repreienrati \e Kahn. Chairman House Committee on Milifir)  Affairs 
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gardcd as fundamental in our juribprudencc nccd not tic ubscrt  cd 1):- 
thcsc courts. T h a t  a man shall not he tried ti\ccpt upon prihablc c ~ i i x  
judicially determined: that hc is entitled r o  a tair and impartial judge: 
tha t  a judge may not sit in his ou n cause  o r  be a prosecuting \\ i t n c  
the case before hiin: tha t  the accuscd shall ha!? tlic right t r i  a lud 
test  of the ~a l id i ty  i i f thc  actuation. t l i d t  he shall be full 

ire and  cause crf the dcciisdtiuii against him. tha t  h 
ctance of counsel:  that  he is ent i t led to \i itness 

behalf and  the right t o  ciinfrrint the  u itncascs ~rpposcd t i i  him: that he 
has rhe right fully to tcst  by proper criiaa-examination an)  \\ itneqse, 
rcgardlcss uf I-anh or<ither cdrthly circunistnncc; tha t  he ia  entitled to a 
public hcaring. a n d  finally shall be accorded an iipprrrtunit!- to  a p p c ~ l  
for clemency-these matters found essential to iairnerr in a c( i i i r t  i i f  

l a \ \  are  not rccrignircd ,IS necessary tu Lie secured to an accuscd o n  trial 
hefore these "ciiurts r i f  honor." 

Oiir  (:iinstitutirrn. hu\s c l e r .  ciintcinplatcs a sy i tcm of inilit'iry 
justice and discipline t iascd upon the rippiisitc theiir!-. I t  ciinteinplate\ 
that  t h e  administratirm [if militar? )u,tice shiiuld be grncrned 111 

accordance \I ith t h e  Id\\ s <if Congress and n o t  in ,icciirdmcc \! ith the 
\I i l l  ( I f  an!- pcrsiin: that Congrcss shiiuld define spccifically tlic ( i f -  

fense. definitely prescribe the  punishment. eqtablish the procedure 
and bdsc dl1 upon th r  f u n d m i c n r a ~  principle5 r i f  iliir luricprudencc 
(:<ingress hac utterl!- failed to Irgialate in furtherance rif rhc ciinstitii- 
tiiinal and judicial theory and by  its failure tO legis late and ti!- it\ 
ddiipriim and retention (if 3 s!-stem emanating oiit (if a differcnr 
theory. has left it s o  tha t  \Mitar! Crinim,ind may ciintinue that 
mediae\ al sys tem rif discipline \\ hich ic giiicrned not by la\! h u t  I>!- 
military p<iv er. 

The highest tribundi of the land. \\ hen?\  er  it has  had the I I C C ~ ) I I ~  to 
5peab. has accentuated the fact that ciiurrs-martial are inhermtly 
courts dealing ith judicial functirins uf the mist cacrcd character.  In 
Runkel e.. l n i t e d  Stater.8 the court ,  almiist prophetically. said 

"The \\ hole prriceeding (the administration I J ~  iiiilirar! j us t i ce  
through court+niartial) friiin its inception is judicial. T h e  trial. fin& 
inga dnd x n t e n c e  are the colenin act5 ( i f  a ciiiirt irrgani7ed and c i n -  
dictcd under t h e  authorit!- of and  acciirding ti) the prescribcd f i rrm~ < i f  

la\ \  , It sit5 tc pass upon the most sacred questiirns i i f h u m . ~  right? tha t  
arc cvcr placed o n  trial  in a court  (if juqtice; rights \I hich. in  thc \cr!- 
nature of things. can neither b e  exposed til d m g r r  nor aubjectcd t~ thc 
uncontrolled ill ,if an!- man. but \I hich m u s t  be adludged according t o  
la; "q 
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T h e  same court said in Grafton 2;. United Stater: l o  "A court-martial 
is a court deriving its authority from the United States. * * * Con- 
gress, by express Constitutional provisions, has the power to pre- 
scribe rules for the government and regulation of the Army, but those 
rules must be interpreted in connection \I ith the prohibition against a 
man's being twice put in jeopardy for the same offense. T h e  former 
provision must not be so interpreted as to nullify the latter." 

T h e  Grafton case is a land-mark pointing the u ay to those princi- 
ples which must be recognized if the military code is to be liberalized 
and made to  accord with the spirit of American institutions. It is 
particularly instructive in the present discussion. Under the military 
theory that a court-martial is not a court, that its functions are not 
judicial, and that it does not t ry  crime but simply mere breaches of the 
military obligation, it had been the long standing \ iew of the depart- 
ment,  supported by the decisions of many of the lower federal courts, 
that the Constitutional prohibition against double jeopardy, and like 
principlesof the Billof Rights, had no application to these trials. Upon 
this theory an enlisted man, tried and acquitted by court-martial in the 
Philippines, of murder, was subsequently subjected to trial for the 
same homicide before a civil court in that federal jurisdiction. T h e  
civil court oierruled the plea in bar of trial and its judgment upon 
conviction was sustained by the Supreme COUK of the Philippines. 
T h e  Supreme Court of the Lnited States reversed the judgment, 
discharged the soldier from custody, and in doing so rendered an 
opinion a hich is of the greatest significance, though it seems to have 
fallen on  deaf ears so far as the \Var Department and Congress are 
concerned. T h e  COUK pointed out that a court-martial is a COUK 

exercising judicial functions, as much so as any other court of the 
United States; and after having further pointed out  that the civil COUK 

had tried the soldier for an offense of which he had been previously 
acquitted by a court of the United States having competent jurisdic- 
tion (the court-martial), proceeded to  say: 

"It is attempted to meet this view by the suggestion that Grafton 
committed t u o  distinct offenses-ne against military l a u  and disci- 
pline, the other against civil laa which may prescribe the punishment 
for crimes against organized society by whomsoever those crimes are 
committed-and that a trial for either offense whatever its result, 
v hether acquittal o r  conviction, and even ifthe first trial \vas in a court 
of competent jurisdiction, is no bar to a trial in another court of the 
same government for the same offense. We cannot assent to this 
riew." 

T h e  court went on to say: "Congress by express Constitutional 
provision has the power to prescribe rules for the government and 

IO206 L S .  3 3 3  (1906). at  p. 312 
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regulatiiin d t h e  i r m y .  but those rules must be interpreted in connec- 
tion v i th  the pruhibition against a man's being tuice put in jeopard!. 
for thc \am? offense. T h e  former pro! ision must not be so interpretrd 
as tii nullify the latter. If .  therefore, a person he tried for an offense in a 
tribunal dcri\ ing its jorisdictiiin and authority from the United States 
and is acquitted o r  cm\icted.  he cannot again be tried for the same 
offense in aniithrr tribunal dcrix ingits jurisdiction and authurity from 
thc Lnited States." i n d  then the court took occasion to state that it 
based its decision that the soldier was entitled ti] this protection. not 
on the gruund that an Article of \ \ar  pni\ides against second trials nor 
that the urganic act of the Philippines contained a similar provision, 
but o n  the ground iifconstitutional requirement. saying: "But \I e rest 
our  decision rifthis question upon the broad ground that the same acts 
ci~nstituting a crime against the Lnited States cannot. after the acquit- 
tal or con! ictiiin of the accused in a court (if competent jurisdiction, be 
made the basis {if a second trial of the accused fnr that crime in the 
same o r  an>- iither cuurt. ci\il or  milltar)-, (if the same guvernment." 

Surely a ciiurt-martial ma!- nut perfnrm its fundamental functions 
a\ a ciiurt iif Ian \i ithout recognizing, and bring compelled to recog- 
nize. those principles of cilil jurisprudence drsignrd to securr a fair 
trial. 

T h e  Code-The .irticles uf \\ar-is, of course. a penal code; 
highly so .  Being a penal code, according to every principle of inglo-  
\nierican jurisprudence the offenses denounced should be defined. 
the penalties pro\ ided made specific. and prucedure should be estab- 
lished \\ hich should s e n e  as a guide to the tribunal and a protection 
for the rights ~f the accused. This  code, if such it can be called. dues 
little or  nothing miire than permit the commander to do as he pleases. 
It  is a "Dri-aa-y(iu-p]ease" code, out of deference tii the pu\ief (if 

military command. It preacribes little o r  no procedure. It cuntains 
fiirty-t\ro puniti\e articles. T h e  offense is defined in none (if these, 
but 15 left to bc taken care of b!- military custom. Tn ent!--nine of them 
prescribc that the (iifense denounced "shall br punished as  a cuurt- 
martial may direct.'' Lnde r  this authority the court-martial ma!- 
a\< ard any punishment \\ hdte\er eycept death. and fur a minor mili- 
tary iiffensc may. if they chiiose, srntence an uffender to imprison- 
ment fur life. Eleven of the articles prescribr that the offenses therein 
defined "shall be punished by death or such other punishment as a 
court-martial may direct." For thesr iiffenses the court-martial may. 
in their discretion. a\\ drd the sentence of death. i n d  tv  o articles make 
death mandatory. In time of v a r  a court-martial may aua rd  any  
punishment it pleases nther than death fur any offense \\ hateLcr, and 
for many offcnses \i hich in civil life \\ ould be regarded as meriting no 
serious punishment they may a n a r d  the pcnalt!- of death. In time of 
peace Congress has authorized thr  President in such cases to fn  
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maximum limits of punishment, but. of course, not he. hut the 
military men of the department really fix the penalties. Such a delega- 
tion of penal la\r-making power has little to commend it from any 
point of 1-ien , 

Is it any wonder that sentences should have ranged o \ e r  such a 
latitude in rie\i of the fact that the courts hare an unlimited discretion 
and pov er  to a\r ard any punishment for any offense they please? 

T h e  military environment is not exactly congenial to justice. T h e  
militaristic mind is rather intolerant of those methods and processes 
necessary to justice. Justice is not a thing which can be left to nature 
unnurtured by man. Frequentli- it must be achiered through pain and 
toil. It is a high object of gorernment, and government is required for 
its establishment. \Then resort is had to a trial, justice cannot be 
achie\ed unless the methods of the trial are themselres just. T h e  
procedure leading to  the result and the result itself are essentially 
intolved in justice. and if the procedure is wrong, so is likely to be the 
result. T h e  one is nu less important than the other. ' ieither the 
President nor any of his military subordinates should be permitted to 
prescribe those rules of procedure, including the rules of eridence. 
n hich govern the results in criminal prosecutions. T o  prescribe such 
procedure is not an executive function. 

But the rerision of 1914 expressly made it so. Three ne\\ substan- 
tire articles affecting military justice were introduced by the "re~is ion 
of 1914," alluf\vhich\r-ere reactionary, still further subjectingludicial 
functions to military command. One of these (38th) authorized the 
President to prescribe the procedure, including modes of proof. in 
cases before courts-martial. This  \\as enacted at the request of the 
militarv authorities and in deference to the military r ieu \I hich insists 
thdt military command should control the trial. I t  must also be re- 
membered that \\ hile the statute in terms confers the po\ver upon the 
President. as an administratire fact it is not the President \tho nil1 
exercise it, but the Chief of Staff and The  Judge .\dvocate General of 
the .\rm~,-ultra-militarv men. T h e  President, then, has the po\\er 
bv express statutory delegation to prescribe modes of proof. For- 
merlv, by the u n a  ritten laxi military. courts-martial recognized. so 
far as th& recognized any I a n ,  that they should applv the rules of 
r i idrnce gpplied in the Federal criminal courts, that is to say, the 
common-lair rules as modified by Congress. But the "revisiun of 
1'116" changed that and conferred the pon.er to prescribe rules of 
evidence upon the President. This  has operated as a license to 
courts-martial to follo\v their O\I n r iev 5 ,  or inquisitiveness, as to what 
evidence ought tn be produced. 

\\ hile the military mind is intolerant of protective principles and of 
rules governing a trial. it is particularly so of the rules of evidence. T h e  
professional officers of our .\rmy in great numbers believed \rith 
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Xapier. "that the business of courts-martial is not to discuss la\\.  but 
to get at thr truth by all  the means in its p i ~ e r . "  O u r  officers. both in 
formal and in informal statements in support of our system uf military 
justice. habituall) drop into the very language used by that distin- 
guished British officer \\ ho took the British Bar to task for its interfer- 
ence in court-martial matters and boldly declared: "\\e soldiers \I ant 
to  get  at t he  fact  (no  ma t t e r  h o u )  for  t he  sake of disci- 
pline. * * There is no better ~ ~ i t n e s s  against a man than 
himself." 

Tha t  statement is axiumatic among our pr(1fessiuna1 dficers. ?'he>- 
\\ ill hear (if no qualifications nix can they see any evil consequences of 
the generous application of \I hat is so good. It is the basis u!'militar!- 
third-degree methods. It helps the inlestigating officer to impose his 
authority upon the unfortunate suspected man and enmesh him in 
\\ords and conduct having n c  nrigin in fairness and truth. It is an 
excuse for the reception of incompetent confessions or f in  holding 
them to be u ithout prejudicial effect. It justifies in a thousand in- 
stances that situation in \I hich an accused. n ith incompetent counsel 
or none, is induced to take the stand and make out ,  fnr the benefit of 
the record at least, a case \i hich the Cavemment  has failed to prme.  
Such an abandonment of established rules of evidence has resulted in 
many unjust convictions. Up in  the observance of such rules depends 
the vital question of guilt or innocence. \\e may \%ell be reminded of 
\\arrrn's classic criticism vf British courts-martial nearly four-score 
years ago, \\hen he said: 

"Our rules of elidence are the safeguards of e \ery subject of your 
&lajest)-. high and I O \ \ ,  rich and poor. young and old. \\ere those 
rules to be disregarded, anybody might at any time be found guilty of 
anything. They ought. of all others. to be kept inl idate;  for the \I hole 
administration of justice depends upon them. They are. as I h u e  this 
day seen obsened in full force and eloquence. the result of the 
collectire visdom of generations and founded on  the principles (if 

immutable equih.""  
This  being a system that neither applies nor is gurerned by I an ,  

neither does it require or contemplate the senices of judge o r  la\\ yer 
in the administration of its functions. Courts-martial consist nf mili- 
tary men. untrained, of course. in the I an ,  \I hose prvfession is not 
such as to render acute their sense of judicial appreciation. Yobody 
sits \I ith them o r  over them \% ith judicial competency to govern them 
in matters of lau . . i s  u as once said hy the distinguished British 
Barrister prc\ iously quvted: 

"It \i ould. indeed, seem as reasonable to evpect fifteen military men 
capable of conducting satisfactorily a purely ludicial invcstigation. 

"'Letter LII the Queen " p R 
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dependent in e\cr>- stage o n  the application of principles nf a lurispru- 
dcncc 1% ith \\ hich they cannot have become acquainted. as to imagine 
the fifteen judges of p u r  llajesty's superior and ciimnion la\\ courts 
at \I estminster competent tu form a correct opinion ciinceming criti- 
cal military uperaticins dependent upon pure strategical science."12 

Errors ciirnniitted in such trials by men igniirant of la\\ are not 
likely to he untenable and idle according tii any system (if l a \ \ .  There 
arc likely to be, indeed there arc. ridiculous blunders u i t h  tragic 
consequences. Proceedings r i f  courts-martial, consisting (if unlettered 
nien and ha\ ing \i ith them no judge of the l a \ \ ,  and applying a code 
that,  thnugh penal, is not specific either in defining the nffense, pen- 
alty or procedure. must bc expected to be and  frequentl>- they are 
\\ rong from bcgmning to cnd; n rnng in fact; \\ rting in la\\ ; \I riing in 
the conduct of thc inquiry; \I  rung in tbr findings; \\ rung in the 
"adricc" g i \ m  by compliant and impotent la\\ officers, \\ ho recom- 
mend the appro! al nf such pmceedings; rong in the ignorant confir- 
mation nf such prncecdings; \I riing in e\ rr>-thing. \nd >-et, rrf such 
errors there can be no revie\\,  

T h c  system may \ ~ l l  be said to be a la\\ less system. I t  is nut a code 
(if l a \ \ ;  it is not buttressed in laxi, nor are correct legal conclusions its 
iihjecti\e. T h e  agencirs applying it are not courts, their proceedings 
arc nut regulated by I d \ \ ,  thcir findings are not judgments of la \ \ ,  T h e  
system sets up and rectignizes no legal standard, and has no place for 
lanyers o r  judges. \Vhate\er is done ~ i t h  the final approval of the 
ciiniening commander is done finall! beyond all earthly poue r  of 
corrcction. Setting up no legal standard-in a 15 ord, being a system of 
autocracy and not la\$ -it contemplates no errors of lau and makes no 
provisirin fnr the detection and correction of errors that under the 
s y t e m  can never occur. .Accordingly, questions of la\\ as such cannot 
arise, and such questions as do arise are presented to the commander 
for determination, not as questions [if Ian to \I hich he is bound to 
defer, but as questions tii be disposed of by him finally and in 
acciirdancc \T ith his ideas, first. as tu the requirements of discipline, 
and. scciindly, of right and justice. T h e  system. 51 hich is cine of 
absolute penal government uf erery person subjected to military I a n ,  
dnd xrhich r ~ s u l t s  in an almost incomprehensible number of cuurts- 
martial annually. is perhaps most remarkable in that is has nu place for 
a Ian yer. The military commander go\-ems the trial from thc moment 
ofaccusatiiin to thr  cxecutiun rif the sentence, and such law adviser as 
he may have on his staff is ui thout  duthority or right to interpose. .At 
ever) point the decision of the commanding general is final and 
beyond all revie\\, .\I1 the legal reviewing machinery designed to 
"advisc" commanders in the adrninistratiun of justice is extra-legal, is 

12siipro. "me I I 

65 



MILITARY LAW REVIEW [Bicent. I s u r  

niit established by I d \ i ,  much of it \i as created by me during the  \ \  a r ,  
may be dbidishcd at the pleasure of superiiir military authorit>- (and 
diiilbtless \i i l l  be). Such legal rnachiner! diies ncit function indepcnd- 
cntl) ,  but in s r i c t  subordination til t h e  pii\\er [ i f  military cirmmand. 
T h e  Judge \d r i i ca te  General of the i rmy .  his office. his department 
and all his functirins, a re  by express priivisiiin of the statute madc 
subject to the pinier (if the Chief of Staff and the "decisions" iif the 
Judge Adiocare General and iif e \ e r y  ~ifiiccr in his department. c w n  
upon questions iif pure Iau , are subjcct to military "super\ i s i i n "  

La\\ ycr5 are used eytra-legally and in a n  "ad\-isiiry" \\a!-. \\ Ithour 
recogni7cd place o r  authorit> the>-. lihc othcr militar! m e n .  a rc  sub- 
~ e c t e d  to thc po\icr of military ciimmdnd. If there is d difference 
hetucen the lan-ad\  iser and the niilirarh- ciimnianiier \I ith ahwlutc 
authririty over the \ i i t i j c c t  and, incidentally. i i i e r  the persrinal h r -  
tunes of the "adviser" \i e hno\i \i hii \\ i l l  dii the agreeing. Since. h>- 
statute.  the C.hiefof Staff"supervises"the Judge Ad~(icate General of 
the i r m y  upon matters of pure niilitar!- la \ \ ,  the "super\iarin" m e r  
the junior judge a i i \ ocd rcs  may be c\pccted tu hccomtc impusition So. 
\I e h e  recently heard some ofthese military niinion\ of the la\! , afttcr 
brief scrkice under professional soldiers. sa!- and affcct to bcliclc that 
not\\ ithstanding the s)-stcni is crude and thc rules i i i  evidence arc 
ignored and counsel is ~ih\-iously inadequate and "in a c(in5iderablc 
percentage of the  cases the decision is nut sustained hy  the facts" (it' 
record. still they \!ere cmi-inccd that no substantial injustice has been 
done. This shii\\ s. among othcr thing\. hiiu the military relationship 
deflects legal judgment. hiru it imposes itself upon pr&ssiirnal ap- 
preciariiins and obscures those first principles \\ hich arc  niirniall! 
regdrded as tenets (if the falrh and friundatiiin ,tiinc\ ( i f  the temple rif 
jus t i c r .  T h e  last  man in the orld tii be expected tu prefer his impres- 
siiin of moral guilt to guilt duly adjudged. hia u \ (n  jiidgmcnt tii the 
judgment (if d court of l a \ \ ,  his personal vie\\ s upon insufficient 
i n \  esrigatiiin for  t h e  Institutional results i i f  established lcgal 
priicedurc-sh(ruld be the lairycr. \ \ h a t  d r w  it mean fiir I J \ \ .  
sitting in a ludicial capacity t~ say: \\e find the sddier  l iar  nut been 
\\ell tried; \\ e find that the rules of cvidencc \ \e re  n o t  ( h e r \  ed in his 
case; \I e find tha t  he had niit the substantial right of assistance id 
counsel: \ \e  w e n  find that the decision \ \as  nut sustained b! the facts 
(if record; and yet. \\e are miirally con\inccd that the accused \ \ a s  
guilty. SII let him he puniThed: That  leads to something verse than 
injustice to the accused; i t  leads to  anarchy. i l a u  >-er breaks faith x i  ith 
his professiiin and his American citizenship vhcn  in the name of 
justice hc can tolerate. much less dd\(icate. such a state <i f  things. Let 
us again pertinently quote \! arren: 

' I t  concerns the safer)- of all citizens alike. that legal guilt shiiuld be 
made thr  soIc crinditi(in fiir lcgal punishment: for l ega  guilt. rightl>- 

66 



r ~ j l  MILITARY JUSTICE 

understurid. is nothing but moral guilt ascertained according to those 
rules of trial Lrhich experience and reflection have combined to 
suggest, for the security of the state at large. * * They (these 
fundamental prinaiples of our  la\\) have, nevertheless, been lost sight 
of and n i t h  a disastrous effect by the military authorities conducting, 
and supporting the validity of, the proceedings about to be brought 
k f m e  your . \ l a j e~ ty . " '~  

T h e  system has resulted in many ernineous and unjust con\ictions. 
Surely \re need not point out to a lavyer  that clemency. even Tvhen 
generously granted, is a poor remedy in the case of a solider n h o  
should not have been convicted at all .  

T h e  \ices of the present system, Ivhich Congress ought at once to 
remedy. may,  as I see them, be summed up as fiillous: 

I .  O u r  code of military justice (technically kno\r n as the .Articles 
of n 'ar .  section 13.12 of the Relised Statutes as amended), is 
thoroughly archaic. It is substantially the British code of Iii.1, \I hich 
code was itself of much more ancient origin. 

T h e  so-called "revision of 1916" \+as but a tcrbal retision and 
made not a single systemic o r  substantial change; and such changes as 
\I ere introduced but accentuated the vicious principles underlying the 
code. 

3 .  Our  code is a vicious anachronism among our  institutions. 
coming to us, as it d id ,  out of an age and a system of government n hich 
\\e properly regard as intolerable. 

It came to us through a \\itless adoption, and our  interests in, 
appreciation of. and attitude tin\ ard. military matters have never been 
such as to lead to any systemic change or to any thorough congres- 
sional investigation or other fair inquirj- into its utter inadaptability to 
our conditions. 

T h e  hearings held upon the"rerision of 1916" demonstrate that 
committees of Congress are not \\ell adtised \ \hen,  in intestigating 
military matters of this kind that in\ol \e  the citizen and his rights 
\I hen he becomes a soldier. they confine their sources of information 
to the \Tar Department and the .Army. 

2 .  

4. 

5 .  

6. \lissing. Led.]. 
i. This  code is in equally sharp conflict with any adequate mili- 

tary policy that is consistent n i t h  the principles of this Go\ernment .  
In my  judgment an army of citizens can never again be subjected to 
such an ill-suited system. 

T h e  code is not a code of la\! ; it is not buttressed in la\\ , nor are 
legal conclusions its objectire. T h e  courts applying it are only agen- 
cies of military command, not courts of Ian-; their proceedings are not 
regulated by law; their findings are not judgments of la\%, 

8. 



9 .  Setting up and recugniringnii legal standards.  no l a v ) c r s ,  n o  
Iudges-in a \I o r d  b a n g  l a \ \  Icss-it conteiiiplatr, no errors rif la\\ 
m d  indhes no pro\ isions for their detection o r  correctiim 

\lilitarv durocrdc\- is t h r  fran!,l\- evprrssed fundamental 
thcoryiifourci;de. Byitoiksoldlery isgin&ned not by la\\ h u t  by the 
unregulated \\ill of a niilitar) c i~nimandcr .  I t  i \ .  in its entircty. a 
griicmmcnt hy m a n  and niit b!- lau , Si, fincr evamplc < I f  such is tii lx 
found In any modern giiternment. 

By the ddoptiim <if this cude Ciingrcis abdicatcd its ciinbtitu- 
tional prerog,iri\ e to mdkc the rules for the discipline rrithc .\rniy. ha, 
.nithorired militar) ciimmand to make thriac rules and to dil  as it 
pleases in applying them. rcstrainrd ti>- nil l a \ \ ,  nu judge. 

I!. l ' he  Judge \d\ocatr General o f t h e  and his office. the  
head iif the Bureau of l l i l i tary Justice. the only  la\\ yer and the i d ! -  

legal esrablishment contemplated in the systcm. arc h)- rhc la\\ s of 
Cimgress inddc cxprcssly subject to the "suptr\i\iiin" and control of 
the higheht military nuthiirity. the Chief of Staff of the \mi!- 

T h e  result has been. as \I hen men are s u b p t c d  til the piiu c r  
of other men unregulated by la\\ the rccult mus t  e ~ c r  he. a large 
nicasurc ofi)ppress~im, gr im injustice. and discipline through terrori- 
zation. 

14. \-iitnithstanding the tenacioub adherence of o u r  \\ ar Dc- 
partrncnt to the existing system, it ma)- be u e l l  for tic til remember 
that c ien in time5 pas t  I t  has heen the 5uhjcct ofcritici5m of thr ,~  of 
our nioit diitinguished soldiers \I hi1 hare studied it-aniiino 13 himi 
may t ic mentioned Sherman. Fr)- and Lec and lither Con?edcrate 
leaders-tothe effectthat it is asystemunsuitcd tooiircitizcn armies. 

I O .  

I I .  

1 3 .  
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THE BEGINNINGS: LANGLEY ON THE 
1951 CODE 

Herbert Butterfield, Frederick Bernays IT'iener and others have 
prudentlv cautirined against reading histow backu ards. This ad- 
monition is particularlv ad-chosen in the case of the history of 
criminal laa because i o  other branch of Ian is so sensitive t i t h e  
changing r alues of a society. Ckilian and military cases from earlv 
periods mav horrify the reader of today u ho is conditioned by legd 
develupm&ts since 1960. 

There uas ho\\ever. a major event in military criminal la\$ 
immediatelv ;receding the civilian criminal I a n  kerulution, the 
passage of the Lniform Code of hlilicarv Justice which entered into 
effecton\iav 5 ,  1913. \ luchof\rhatfollo\rsinthiscompendiumis 
concerned u'ith assessing the impact of the neu basic lau, hut there 
is a glace here for a contemporary statement. 

T e author foresees and disc&*es both the constitutional and 
institutional implications of the neu statute. He anticipates the 
course of rulings un the right to counsel, the right a ainst self- 
incrimination and ocher due process considerations. h i s  predic- 
tions about ha\\ federal courts uould expand the scope of their 
rexieu of militam cases and hoa the newly-created United States 
Court of \lilitar? .\ peals aould enter the legal structure were, 
perhaps. insuffitien8y heeded. The article concludes \\ith fair 
comment on rhe problems of administration of criminal Ian in b t h  
cixilian and military systems. and an admonition to the military to 
begin to police its o o n  precincts.' 





MILITARY JUSTICE AND THE 

OFFERED BY THE NEW UNIFORM CODE 
OF MILITARY JUSTICE? 

CONSTITUTION-IMPROVEMENTS 

Ernest L .  Langley* 

It is a basic tenet of .lmerican constitutional-criminal la\% that e len 
the most patentlv guilty person may he so adjudgrd nnly in a procecd- 
ing uhe re  he is'accorded all the rights. privileges, and immunities 
guaranteed to him by the Constitution.' To deny to an accused any of 
his constitutional rights is to deprite him of due process of I a n .  and his 
con\ iction cannot stand. In case after caw reaching appellate courts. 
the principal cnntention of the appellant is that his conliction v a s  
illegal because obtained in a procreding n h e r r  cine or mnre constitu- 
tional safcguards \\ere ignored. Of recent >-ears many of these cases 
ha\e  been attacks (in the validity of cnni-ictions by military cnurts- 
martial. . l s  is gencrally true v i t h  any cross-section of cases urging 
constitutional questions, many uf these attacks have been predicated 
on relatively insubstantial grounds.* Other cases, hoa-erer, ha\ e 
pressed arguments of great force and haxe raised questions H hich 
demand most serious consideration. 

T h e  problem of providing a sound system of military justice is 
today more important than e \ e r  before. T h e  large number of citizens 
called to arms during \\ orld \\ ar I1 magnified the problems inherent 
in the system as it has existed. During this period more trials \i ere held 
and mnre persons \!ere directly o r  indirectly concerned n i t h  the 
administration nf military justice than at any- previous time in our 
history. T h e  Gray and Doolittle Committees. the 1948revisionnf the 

, Inr .  Reprinted n irh permiision ai Fred B. Rorhman 
Rrmirsruniur reproduction uru rhc r  use ufrhis articlr 
e i m ,  Inc and Fred B. Rorhmnn Sr C 
.This comment v as pxpared m ~ o n n  

Scminar on  \Idlrary Lau sf the Laii School. 
X.. 1946. .Texas Tcchnlcal Co1lege.J D.. 1951. Cnr%err!r) of 
ifcn the author n as E d n o r - l n - C h d o i  rhc Trim Lau R m r ;  

(1Y4I). B r o r n  \ .  \ h s w h p p l ,  !Y' V S 2 - 8  (1936). 
n 204 U S 103 ( I Y 3 j ) .  Poiicll I Uabama. 2 8 7  L S 4 i  ( I Y J Z I  

% Olzr lade .  164F!d'!?(:rhCa 1948l.itrf denied. 134V S R1?(1918): 
0 0 1  D Pa 19491,Adamrr Hlarr. - 9 F  Supp 431 

7 1  

( \ I  D Pa 1918). appd d d d .  1'1 F !d 8% Od C s .  1949) 



MILITARY LAW REVIE& [Bicenr. I 

.irticles of \ \ a r ,  and the adription of the Cnifiirni Ciidr i i f  \lilitary 
Justice In 1950, u ere all outgninths  o f the  public fecling engendcrcd 
b!- thr  military trials of \\iirld l \ a r  11. - h i t h e r  consideratiiin < i f  

prescing importance i )  thc prezent augmentatinn id the armcd force\ 
in the face nfthe current \r iirld crisis. Still another factor impelling the 
military services to put their judicial house in order is the reciignitirin 
that one objection to the enactment of a system i i f  univcrsal military 
training \rill he remoted if the general public is made to feel that 
young trainees \\ill  receire fair treatment at  the hands i i f  rhc military 
authcirities 

\ \ h a t  are those aspects uf the military justice syctcni \\ ith regard to 
\r hich ciinstitutional questirins hare been or ma!- hr raised: I t  shi~uld 
he recognized that priiblems other than thatofdepri i  atirin iifcrinstitu- 
tiiinal rights may be in\olvrd. Fur example. (.ongress h e n  pro\ idci 
mnre priitrcticin ior an accusrd than the Cimstitutiiin demands: or a 
person may be generally ciinsidered nut  \I ithin the ambit (if the 
constltutinnal pro! isinns yet he may be cstended the same pn~tectiiin 
by statute.  T h e  deprivation of rights of thesc latter types may be 
considered a deprivation iif"starutnry due priicess " Such problems as 
these ti ill be noted herein. Particular e m p h ~ s i r  11 i l l  be placed upon 
I\ hethrr or  not impriir-ement in the operation o i  the system is to  be 
expected \\ hcn the ne\\ Uniform Code iif \Mitar!- Justice becomcs 
operatixe in \ lay .  19.51.3 The  cases tu be eamined  \rill h c  Idrgel>- 
cases arising iiut iif army and air iiirce cnurts-martial during \\ orld 
lVar 11. since these are far more numerrius than cases from the n d \ d l  
courts. Likeu ise. since the Uniform Code is csacntially a re \ is im iif 
the army's .irticlcs (if \\ ar. statutory crimparisrins and c~n t ra s t s  \ \ i l l  
be limited to thnse of the Unifi,rm'Ciide and the \rticlcs (if \ \  a r ,4  

T h e  pcnrer of Congress to establish a Iudicidl svstem ui thin the 
armed forces \\ hich is entirely separate from the & i l  pdlclary has 
long been accepted as a poir er  necessarily inherent in the pru\ isions ( i f  

Article I. Section 8. of the Constitution.' i l thoueh m e  basis for this 
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pinrer has been said to be fnund in clause 9 of .\rticle I, Section 8 ,6  
dealing \r ith the pnxrer to cnnstitute inferior tribunals, nevertheless it 
iq accepted that the polrer tu constitute military tribunals has nri basis 
in the judiciary article, .Article 111.' Thus ,  the s)-srrm of military 
tribunals is entirely separate from the civil judiciary, and the rules laid 
d o n n  for the latter do not apply to the fnrmer unless specifically s i i  

priirided.8 This  concept of the independent military ludiciary has 
bren the basis for much of the feeling that military trials are basically 
unfair in their lack of prcivision for full revie\\, This  idea u ill be dealt 
with in more detail later. 

11. COYUSTITUTIO\~.4L GE:\RA\~TFE:S IX 
1IILIT.ARY T R l L S  

T h e  safeguards that the Constitution prntides fnr the accused in a 
criminal trial have been substantially defined by numerous ciiurt 
decisions, and there are feu iipen questions in this field insofar as trials 

an courts are concerned. T h e  same cannot be said, h o n -  
ever,  for military trials. .Although man)- questions in this area have 
nou come tn be settled, there has been much contrnversv throughout 
our history as to trhich prorisions of the C(,nstitution'relate to the 
militar) and 11 hich are concerned only with cir ilian trials. T h e  Con- 
stitution is explicit in only one place ~ i t h  regard to the rights of an 
accused in a military trial, v iz . ,  the requirement of indictment or 
presentment by a grand jury in cases of "capital o r  othenr ise infa- 
mous" crimes specifically excepts cases arising in the land o r  naval 
forces.8 

T h e  controversy seems to stem Iargelv from the generality of the  
war poo.er.ln An analogy may be drawn io the so-called polic<po\r-ers 

Regulation of rhc land and n s a l  Forces [I61 T o  pro"de fur mganamg, arming, and 
disciplining. the\<ilitla, and forgo\cmingruch Parfiifthcm a i  may beemplojed mrhe  Senice  
crfrhe Cnited States. resrr\ing tuthc Statcr the <urhariryof trainingthe \Ldiria according 
t c  the discipline prercr ikd  by Congress , , " 

I t  may also be raid that the p r u ~ h n  of rhe  Fifth 4mendmcnr exceprrng"casei arising ~n the 
land and na\al forcer"frumrhe r rquvementofprer~nrmenrur indicrmenr  by a p n d  jury I S  an 
inferential recognition of a ieparare pdrciarj sjitrm for the military forcrr.  

p o r n  F u l q  , s u p  note 5 
'Exporn  Quirm. 31: L S. I(1942): Urmayer \ Sanford, 148 F !d 161 ( j rh  Ck.  1945): Ex 

parte Purenr. 6 3  F Supp. 5 8 2  ( E D  !\is 1941). 
T h e  p m i s i a n  of U S C m i r  4rt 111, p d p r  shall hold off ice during good 

behnior  has nmsr been deemed applicable to urti Tbur , thepror i r ionm U C.\I.J 
a r t  6 X a X I )  for the establishment of a courrof peakstarer  thattheterms oftheludger 
thereof shall be fiheen ~ e a r r .  alrhoush in other iesrrcf~ this c~mn 1s rounhlv eauivalent t o  a " ,  . 
Unired States COWL of ippeals. 

\or i r t h e p r o ~ ~ r i o n o f  4rr 111. g 2, rharthr ~ r m l  ofallcrimer, cxcepr incases ofimpeachment, 
shall be by ]UT, deemed applicable to milirary c o u m  De V i r  b .  Hunter. 170 F 2d 991 (10th 
C r  1948). €I @rip Benton. 63 F SUDD 808 I\- D. Lal. 1943) 

~ 
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iif thc s ta te .  \i hich. although not specificall!. set ( jut  in the Crmitiru- 
r i m .  are &did to bt. thc p i i ~  ers "to prescribe regulations to priiniote the 
hcalth. F a c c .  morals. education. and good ordcr of thc per~ple."" or 
the "poneri  ( i f  a ginernment inherrnt in a e r y  sinereiyntv tii thc 
extent u t  its dominions."1z Jui t  as contro\ers) rittrn arise5 a< tir the 
extent to  51 hich these \ague po\ re r i  may merride the prccepts iifdue 

' j  or freedom  ifs speech.'^ so tnn. cuntroieriy i tems  h i m  the  
n r i i n  hether there ii inherent \\ithin the poners  til " r d i i e  and 

suppirrt .\rmics"" or t r i  "declare the  pouer  tii place the 
interests (if  the scrxice and the nerd h r  command discipline ahme  the 
rights \I hich the  saldier ~ r i u l d  ha i r  in cirilian life. 

hich the  accused in a 
criminal trial has are  to be found in the Fifth and Sixth Amend- 
ments." These guarantees are: (Fifth .\mendment) nil t r i a l  \\ ithiiut 
presentment iir indictment by a grand jur)- (cxcepr in thc militarh- 
forces). nii double jeopardy, frecdnm from self-incrimination. the 
right til d u e  process lit' l a x i ;  and (Sixth .imendment) the right tii a 
specdy and public trial. the right tn trial by p r y .  the right to bc 
informed rif the nature nf the charge against him, confrontation u ith 
thc \\ itncsscs against him, compulson process for defense v i tne i ies .  
and the  right tri the assistance nf counsel.  There are. of course.  other 
guarantees prwided by the Constitution. wme i i f u  hich ma!- o r  ma>- 
not be in\-olvrd in a criminal trial. Thus .  the search and seizure clause 
o f the  Fourth Xmcndnicnt's may be in\ol \ed \ \hen e\ idence sought 
to hc intrnduced as ubtained illegally. The  Scienth Xmendmenr 
priircribcs cvccui ie  bail and fines. and cruel and unusual punish- 
nienti.14 1 further safeguard of personal liberty is found in . h i c k  I .  
Section 9, n hich pm\-idec that the pri\ ilegc ( i f  thc \I rit of habeas 
corpus shall no t  bc suspended except u hen made necesiary by rehel- 
lion o r  in\asion. 

\Vhich. then. (if these rnumrrated safrguards and guarantees are 
applicable t c  the accused in a military trial: There I\ o d d  \erm tn be 
ni i  clear-cut d n s v  e r  ni this question. and little of logic in somr iif the 
ansuers \I hich may be found. Since the Constitution is cvplicit in 
cvcepting military trials from the requirement {if prrscntmcnt or  
indictment b>- a grand ]ur>- and makes nri mention that auch t r i a l s  ihall 
bc ciinaidered different from civil trials in any other particuldra. it 

T h c  principal ciinstitutional guarantcrs 
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uriuld secm tu f i i l l i iu  that a person should lose none of his other 
constitutional rights when he enters the armed forces. Yet this is not 
the casc.Lo Fur euample, it is clear that there is n c  right tu a trial by jury 
in militarl- courts.p' although there is nii explicit basis for such a 
position ewcpt  that courts-martial \i ithout juries \I ere an accepted 
fcaturc of military life at the time I J ~  the adopt im of the Constitu- 
tion.zz 

'4. FOLRTH AME1.IESDME.VT 
One of the fev cases \\ hich deal \\ ith the applicabilitr of thr  Fuurth 

imendment  to trials by ciiurt-martial is Romero o'. S q u k z 3  T h e  court 
there assumed that the Fourth Imendment  prohibits unreasonahle 
searches and seizures u i t h  regard to military personnel. dnd stated 
that the Go\crnment  did not contend that the Amendment confers no 
rights im the accused in a court-martial proceeding. T h e  court found 
no \~olat ion <if the Amendment. honerer ,  dnd the importance o f  the 
casc is not so much its holding as the manner in \i hich it \\as assumed 
to he obvious \i ithout citatiun of authciriv that the Fourth .\mend- 
inent is applicable to trials by courts-martial. 

T h r  Unifcirni Code makes no specific ruling on this question except 
that in h i c k  36 the Po\! er is cmfrrred on the president to prescribe 
rules ofpriicedure, including mndes o f p m i f .  \I hich shall"s1, far as he 
derms practicahlr, apply the principles of Ian  and the rules o f  evi- 
drncr generall!- rrcrlgnized in the trial of criminal cases in the United 
States district courts. but uhich shall not be contrary to or incon- 

preirnr, an iwer-idcaivrd picture since the stature must nccrriard) be administered largely by 
~nhrar! perirrnncl nilt poiseared o f  legal training, many d v hum are more interested ~n 

Hunter. 170 F ?d Y Y I  (10th Cir 1 Y W  Ez 

rirntment hy a grand p r y  and m a l  by a lury 
of rhe b i ~ m q e  vhere  the crime o a s  curnmirted uere at the time of the adaprlon of the 
Canrrirurion farnilrar parts d r h c  machmer! f<m~r imina l  m a l $  ~n f h i  CI'II C I I U T ~ S .  But  thcy \cere 
procedures u n k n o u n  to rniiirary tribunalr. \ihich are nor c o u m  m the sense of the Judiciary 
i r t i c lc  and u hich I" thr natural c w n c  ofeienrr a m  usually called upon to funchon under 
ivnditioni precluding resort t o  such procedures 4s rhlr Coun has often recognized. II u a r  not 
rhepurporeoreffcLrofS 2uf \ r r ~ l e I L I .  readmrhclightufrhecummunlau.ruenlarprhcrhen 
e.usting nghr IO a ~ u q  m a l  " 

> I 1 3 3  F ?d 5 2 8  (9th Clr 1943). cwf d e n i d .  3 I R  C S 3 5  (1'4411 
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the ne\! procedure, the lau officer of a general court-martial bears a 
great resemblance to the judge in a civil court. He rules on interlocu- 
tory questions33 instructs the courts on the elements of the offense, 
the presumption of innocence, the requirement of proof beyond a 
reasonable doubt,  and the burden of proof,34 and the court voteson its 
findings ~ r i t h o u t  the ad\ice, rote, or presence of the law officer.35 As 
has also been observed, the requirement of presentment or  indictment 
by a grand jury specifically exempts cases arising in the land or  naval 
forces, and no discussion seems necessary on this point. 

\Vith regard to those provisions of the Fifth .%mendment other than 
trial by jury, however, the same unanimity of agreement is not found. 
Judge Frank, speaking for the second circuit, said simply: "The Fifth 
and Sixth Amendments are, of course, inapplicable to a court- 
martial."3s Other courts hare been equally certain that the provisions 
of both the Fifth and Sixth Amendments are applicable to military 
t ~ i a l s . ~ '  Regardless of language to the contrary in some cases, it  seems 
clear that at least some provisions of these two Amendments are 
generally deemed applicable to court-martial trials. Certainly the 
reasoning of such a position is more tenable than that of the cases 
which deprive a person of the protection of the Constitution at a time 
when he has taken up arms to defend it.38 

Such statements as that of Judge Frank above quoted may be taken 
to mean only that there is no blanket application of the Amendments 
to court-martial proceedings. If this is their meaning, the position 
taken is tenable but not well-stated. Such categorical statements 
should not be used unless they are intended to mean what they say, 
and if the position of the federal civil courts is to be that the Amend- 
ments are not applicable to military trials, it should be clearly so stated 
by the Supreme Court .  T o  date this has not been the position of the 
Supreme Further, such a position should not he adopted. 

a 8 C  C ZL J art .  5Nb).  
"C.C.WJ. art 5Nc) 
33U C .\I J .  arc. 26(b) 
3BUnited Srires ex ref Innei > Cryrral, i 3 i  F Zd 576, 5 7  n 2 (2d Cr 1943). Judge Frank 

cited as aurhonry for rhir staremem Erpom aurin, 3 1 7  C.S. i(19421, uhich fan tuns  broid 
linguage 10 rhis effect Id. at  40 Houerer the question in rheQuirrn case concerned only the 
right of enemy spies being tried before a milinr) commission t o  B lucy ri ial ,  and rhe broad 
language, u hich U P S  not necessary t o  the decision of char case. IS nor generally folloued by the 

Romeror. Squier. I 3 3  F i d  j28(9rhCir. 194J),iert dmud, 318 
q establishment doer not presume that I( c m  conducr irs trials 

\$ahout regard t o  the p r u $ ~ ~ m n s  of the Fifth and Sixth .Amendments. See note 2 0 m p o  
3 ' D e \ \ a r \ .  Hunter. i:OF.id 993 (10rhCir. 1948)(dueprocersclaure, Fifth Amendment), 

Cnrred Srarermrrrl  lnnesr. Hiatt, 141 F.2d 664( ld  Cir 1944)(slmc), Romero\. Squier. I 3 3  
F 2d 528(9rhCir. 1 9 4 1 ) , i o t , d m ~ d d ,  1 1 8  C.S 7 8 5  (1913)(righlrocaunsei, Sixrhhmendment), 
Sanford \,. Robbms, 1 1 5  F.2d 4 3 j  (5th Cir. 19401, w t  drnrrd. 312 U.S.  697 (1911) (double 
jeopardy d a w .  Fifth Amendment) 

applicabiliry of rhe Fifth .9rnendmint. 

"%e Cnrred Stares ex rei. lnnes \ Him, 141 F.2d 664, 666 Od Ca. 1914) 
"%e !\ode t .  Hunter. 336 C.S 684 (1949). uhere the Court's decision assumed the 
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The  esigencies (if combat and the nece\sity fcrr command diaciplinc 
may deinand that grand and petit juries he dispensed \i ith. hut thew 15 

nrr compelling reasrin to deny to milltar!- persirnnel the fundaoit.ntal 
rights g u a r a n t ~ c d  tn all pcrsrins alike by  thr (:onrtitutmn. 

I h e  "diiublc p p a r d y "  clause of the Fifth i m c n d m e n t  ha? c l e d ! -  
been deemed applicable to the military iin numcriius i ~ c c a s i i i n \ . ~ ~  l ' h c  
qucst im u hich has bccn the sharpest thilrn in the side (if  the courts in 
t h i s  area is not that rif the applicabilit>- (if the theiiry tir military trials 
h i t  i s  thc question of \I hen jeopard!- attaches. The  rraditiiinal ic\! iif 
thc inilitar~-cstablishinrnt har been that ici,pard!- docs not attach until 
thc triiil i.5 complete J I I ~  the sentence has brcn rc\ieiicd a n d  con- 
firmed h>- the highest authutity prin ided fcir in thc rei icu 
I'hus. i f thc re\ieningrirciiniirmingaurhriri ty sa\\ fit tii"rerc 

ciiurt-martial and order 3 ne\\ trial. nil question of double ppar'd!- 
ii as thought to arise T h e  analrig!- lira\\ n \I as  to a cii ilian trial \\ hurc 
,in appellate court re \  e n e s  and remands.  

T h e  analiigy. (if ciiurw. is nrit sound. l 'hc  cim! iction o f  a ciiilidii 
riffcnder i s  not rexieucd eicept  on the dppeal of the iiffender himseli. 
\\ hilc all crin\ictions by courts-martial Are re\.ie\ied. Thus.  thc con- 
I icrcd suldier \ \  ho knon s himself tii t ie  guilty and ccinsidcrs himself 
firtunarc to h d i c  giittcn a Iighr sentence ma!- find that his case ha\ 
been relersed and that he faces a ne\\ trial. Sincc .\rticle (if \ \  dr 5 0 k  
v a s  addcd in 1ii!0.41 it has been pr(i\ided that on  the \wcalled 
"rehearing"-actually a crimplcte ne\\ trial bcfhre an cntirrly i i ~ v  

cilurt-the accused shall not he tried for m y  rdfensc ( i f  \\ hich he \\ as 
found not guilty by the first court. nor \ha l l  a sentcnce in e\ccsb r,f or  
inore severe than the original sentence be enhrccd iinless thc sunteiicc 
be baaed o n  a finding of guilty rif an offense not ciin?iilcrtd u p m  thc 
merits in the iiriginal p r r i c ~ c d i n g . ~ ~  This  safeguard againTt c~ rehearing 
niorc onerous tri the accused may be sufficient r o  prci ent  an a t t ack  (in 
the  grmind ( i f  &,ublr jeripdrd!-. hut the last portion iif the prin ision 
allii\\ ing the consideraticin of an o€fen?c not prm iiiusly ciinsidcred on 
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the merits \I ould seem to be basically unfair to an accused \! hii did not 
ask for a revien of his ciin\-ictiiin. This priivisionof the irticles (if l \ a r  
is continued in the Unifurm dnd the additional pruriso is 
made that the ne\\ sentence can be more severe thdn the first if the 
sentence for the offense is mandatory. 

It is not likely that a successful attack could be made on this mcthod 
of revie\\ on constitutional grounds. \ s \ \ i l l  be seen later, aci1ilcourt 
\I ill ret i e i i  d court-martial con\ iction only in a habca\ ciirpus procced- 
ing, and then only on questions nf jurisdiction or the legality of the 
sentence imposed.44 Since Congress has p e n  the express pinier to 
impose the second sentence, i ts  legality is not subject to question, and 
there seems to he no tenable basis  for urging, as it has been urged,15 
that the procedure follo\red so deprixed the accused of his fundamen- 
tal rights as to di\est the court of lurisdiction over him. It is wcll- 
settled that due process in military trials cnnsists of the military Ian , 4 6  

and the military lau here is plain: It is clear thdt no jeopardy attaches 
so as to prei-ent a rehearing until the highest rc\ ieii ing authority in the 
military justice system has confirmed the sentence and its execution is 
ordered, regardless of M hether or not thc accused is satisfied a ith his 
first trial. Thus  it is easily seen thdt any commander can urerride a 
court-martial n hich seeks to extend clemency to the accused through 
failure to consider some p a n  of the charges preferred. He can continue 
to send the case back until some court convicts the accused [in all of the 
charges, unless, of courbe, a court returns a finding of not guilty on the 
charge in question. 

i no the r  facet of the question of \!hen jeopardy attaches \I as re- 
cently before the Supreme Court of the United States. In llhde z. 
H ~ n t e r , ~ ’  the accused had been placed on trial in a divisional general 
court-martial. but the trial was continued at the instance of the court 
in order to give the prosecution an opportunity to secure additional 
e\idence desired by the Before the trial u a s  resumed, the 

46Unired Srarestx rei Lrcary I \ \ c e b  2 9  L S 116 ( I Y 2 2 ) .  
“116 L S 681 (19491 
‘$The pmcedurr i s  aurhoririd h) th~ .~~~lanua i /orCourn- .M~r tu2 i  The court  IS not ohligcd to 

content itself w r h  the eiidrnce adduced by rhc parries \\hen such c5idence appears t o  be 
insufficient for a proper determination of rhe matter b c f m  ~ t .  or u hen nor satisfied that ~f has 
receiicd all a iai lablc admisrible e i i d m c c  on an imuc hcfore ~f the court ma) r a i c  appropriate 
action i r r h  a j i c i i  t o  robrainmq atailable additional ri idence The court  may, far mifance. 

II a N I ~ C S I .  10 summon nev $8 ~ t n e s e ~ .  or t c  make an ~nicstlga- 
r~ rodiicinermgand prnducingadditionale\idence ‘ ‘ \ I + x L  i~ 
D ST tii 5 7 i 4 b  ( 1  95 1 )  T h e  opprruni r )  for problems of double 

leopard? IO arise under this pmcrdurc IS plmn 
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di\isiiin moied from the I~rcalir>- because of the combat situation. and 
the appointing authiirity I\ irhdrev the charges frum the court and 
sent them til army headquartrrs. \i here a second trial \I as held in 
t i  hich con\ictiim resulted. T h e  qurstiirn bcfiirc the Supreme Court 
\\ a5 \I hethcr or nut ~eiipardy had attached in the abortive first trial. 
and it \I as held thdt it had not attached. 7'hc lung-established pirsiriiin 
rif thc \ \  ar Department that jeopardy does not attach tintil thc ctint ic- 
twn is confirmed ii as niit affirmed. hciu ever. since thc question [if the  
\dlidit!- of a rchcaring \ \ a s  not presented. and aince the bask for thr  
deciaion \\ d j  the supposed nccrssity fur the transfer of the tridl posed 

fcombat  T h e  result iiflt'ade c .  Hunter seems to bc 
tablishment is nu\< \ irtuall!- its I I V  n judge iif \\ hen 
on  demands thc interruptiiin (if a trial 

The next pro\ ision i f t h e  Fifth -\mcndment tu be considcrcd is that 
against crimpulsixy self-incrirninaririn. Thr  .\rticles irf \\ a r4y  and thr  
L-nifiirm Cildej" horh provide char no  ~ i i t n e s s  shall be compelled til 

incriminatr him\rlf. T h e  l lanual  for Ci~~irts-lIartiaI cmcedes that the 
priitcctirin rif the Fifth '.mcndment in thiy respect extends to \ \ i t -  
n c s v ?  in trial5 b)- criurts-martial.j' But the imprirrant ciinsideration is 

silent. I f the reviev ing authririties fail to correct the error by ordering 
a ne\\ trial, the irnly a\dilablc remedy is. idcourse. habeas corpus. In 
grnerdl. the cirurts have agreed tha t  admissiirn of eiidence incirmp- 
tent hrcausc i t  \I as taken in \iiilation iif the pri\ilege against self- 
incriminatiim \\ ill not operate IO deprite the court-martial irf jursidic- 
tiiin m e r  the accuscd:j2 T h e  result is tha t  an accused has n o  real 
priitectiirn under the Conxitution frum being cirnipelled to incrimi- 
nate himself if the militar>- rc\ie\\ fails tii accrird him his rights. 

\f'hcn the .\rticles of \Var \I ere amended in lY48, a provision \I d s  

added to .\rticlc 24  making it "ctinduct ti) the prejudice of good order 
and militar!- discipline." and thus punishable under Article of \\ dr Y6. 

4 y  \ il !?. 62 S r  i r  611 (19181. 10 L.S.C..  S 149: tSupp 19IO) 
j 0 L . C  \ I J  art 1 1  

here a f a k  tfafrment made b\ f h i  
accused to rhc milirar) p d ~ c  cocporal u h o  first quemoned h m  u a s  used (II m p a c h  him on 
crui~-rrammatiun. Thc acwicd m m i n c e d  the disrrirr wurt chat he had made f h u  i r i t emenr  
bicauic of rhe corporari representation that ji harmer he (the x c m c d )  said mrghr help him bur 
\ % o d d  nor bs vied against him T h e  ds r r l c r  cuurt  rmsldercd thls (unr cnt the i acmr i  ~n t h e  
pre- t ru land  rrialprcxedureii hichcomhinrd rudepriicrheaccusedr,fi i lman) rofhlr baricrlghrr 
as I(> diicrrrhecourt-martialoiiurirdicririnu\er him Ir IS quiirmnablc u h e t h e r u r n < , t t h s  unc 
crrur alunr iiuuld hair cnritled the accused tu  release by habeas co'pw 
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tii use coercion or  unlan ful influence to obtain a statement, admission, 
or confession from any accused or vitness. It v a s  further pro\idcd 
that any statement. admissicin. or confession so illegally obtained 
should not bc received in c\idence in any ~ o u r t - m a r t i a l . ~ ~  It \I as also 
made the duty of an>- person taking a statement from an accused to 
adxise him that he need make no  statement at all, and that any 
statement made uould be used as etidence against him. These 
amendnicnts provide all the safeguards reasonably necessary to the 
protection of the accused. and as long as they are obscned b>- the 
military no constitutional questions should arise. The  shortcoming of 
thesepiovisions is, ofcourse, that there may be no remedy bcyond the 
military revie,, . j4  

T h e  Uniform Code dispenses n.ith the provision specifically mak- 
ing it an offense to coerce a statement from a witness. although the 
Code does specifically forbid the practice and it is clear that such 
ciinduct \rould be punishable under the general a r t i ck5 '  T h e  neces- 
sity o fna rn ing  the uitness of his rights and the forbidding o f the  use 
of such statements as evidence are retained. T h e  real improxement 
under the Uniform Code. however, is the provision for the indepen- 
dent Court of Xlilitary .\ppeals, to be discussed later. x i  hich may be 
expected to protect this constitutional right of military personnel in 
those cases u hich reach this court. 

T h e  last clause of the Fifth Amendment deemrd pertinent to this 
discussion is the due process clause. This  is the one constitutional 
prrnision most often inroked, and \I ith the most success. bypetitiun- 
ers for habeas corpus relief from court-martial cunvictions. It seems 
heyind quest im that this constitutional safeguard is considered appli- 
cable to military trials.56 Spcakingof the Fifth Amendment, and more 
particularlj- of the double jeopard!- clause, the court said inSanford 2, 
Robbins: j 7  

"Lnrrcd S t a r t r r r r d  Innes i  Hiar t .  111 F 2d 6 6 1 ( J d L a  IY41). Sanford \ .  Rubbmr, 115 

redSrarriexirl  l n n e i \  Lrysral. 111 F.?d5;6(2dCn I941) , rm dinird.  119 
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\ \ e  ha\e nu duubt that rhc pra\ision nf the Fifth '.mrndmcnt, 'nor 
shall an\- person be sublect fur the same offense tii be t u  ~ c e  pur in 
jeopard;, of life or limb,' is applicablc to cclurts martial. 'lhc im- 
mediaid, preceding exception of 'cases arising in the land or naval 
forces' f h m  the requirement of an indictmenr. dbundantlv sh<w T 
that ruch cascs n r r u  in crintcmplatirin but not excepted from the 
other pnn isimns 

The  Cnited States Court of .\ppeals for the Third Circuit had no  
doubt that the  d u e  process clause \!a5 applicable tu coarts-martial 

\\ o think rhat this basic  guarantee of fairness afi<irdrd hv rhe due 
process ClduSe of rhe fifth amcndment dppk5 t<i d defbndant in 
criminal proceedings in a federal militan- court ar uell as in ,I 
fcdcral c k i l  ciiun. I n  Inditidual docs nbt CLBV tii he a perron 
iiithin the rotccrion of the fifth amendment of the Consriturirm 
because hr \as pined the mrion'i armed forces and has taken thr 
riath tu iuppiirt that Constirutinn 1~1 th  his l i f e .  if  need t ic. l 'hc 
guaranree uf the fifrh amrndment thar  'no perron shall 

A li @ drprnud [if life. liberty, or propern.. ~ i t h o u t  due prrrcss of I a n .  
mahcs nil cxceptiiins in rhe case if r rmns  \i ha arc in the armed 
forces. The fact rhar the framers c f r i c  amendment did soeci f ica l l r  

\ \ i t h  regard tu militar?- perwnnel.  due process h a \  nrit the same 
meaning that it has  for ci\ilians. T h a t  I S .  to those in the military 
5ervice. the military I a n  i5 due  pnicers 11fI:m , j Y  Thus .  thcrr is no n c ~ d  

"Unircd S r a r e s r r n l  l n n c i i  Hiarr. 1 4 1  F.!dh61.66611d12ir I Y W  L ~ p a r i i ( 2 u i r i n .  11-  
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for a jury in military trials.6o and it is not necessary that appellate 
revie\\ be given to convictions by courts-martial other than that 
provided a ithin the militar). e~ tab l i shmen t .~ ’  T h e  generally recog- 
nized effect of the due process clause on military trials is that of 
requiring that such trials must apply the military I a n  in a “fundamen- 
tally fair \ray,”sZ or that the soldier must h s \ e  the same fair and 
impartial trial in the court-martidl that he 11 i~u ld  ha\ e in a civilian 

Thus,  it is easily seen that the due process clause in militdry as 
\ tell  as ci\il trials is a “catch-all” clause, in which almost any funda- 
mental error can be placed. There can be a deprir-ation of due process 
if the accused is not given the assistance of competent c ~ u n s e I , ~ ~  or if 
the inadequacv of the pre-trial investigation depri\es him of the 
opportunity to  prepare his defense,B5 or if he is not given adequate 
time in nhich to prepare his defense.B6 

T h e  importance of the due process clause lies in the manner in 
which it has recently come to be used by the cnurts to broaden the 

reviea of convictions by courts-martial. It is \re11 settled 
an courts cannot re\ie\r the judgments of military courts 

on  appeal and that habeas corpus is the only proper method of attack- 
ing a conviction by c o ~ r t - m a r t i a l . ~ ~  T h e  only propcr subjects of 
inquiry in such a habeas corpus revim are \+ hether or nut the cvurt- 
martial had jurisdiction over the person and the offense, and the 
poirerof the court to adjudge the sentence impnsed. Since the latter is 
a simple matter, arid may be presumed to be properly reviewed by the 
military authorities in almost every case, the important question is 
usuall\, that of jurisdiction. %lure particularlv, the questinn usually is: 
“Did (he court-martial, by deprivingthe accbsed of his basic constitu- 
tional rights, lose jurisdiction over his person?” 

By posing this question, and often ansuering it in the affirmative, 
the ci\ilian courts have been enabled to broaden the scope of their 
review of military trials. This  procedure is in line with a recent trend 
in civilian cases deemed necessary because of the fact that habeas 
cvrpus often may be the only arailable means of preserving the basic 
rights of a person who has been unfairly cvnvicted.B8 One of the mnst 
lau ,” iihich should s e n e  IO uphold ~ i m \ i ~ f i o n s  under these a i t d e i  based on p u r d y  milttar)- 
uiienser 

“ S e e  n o m  21 and 2 2  I U P ~  

“ H l c k s j .  Hmr. 6 4 f  Supp 23801.D Pa 19461, 2 4 T t \ ~ s L \ i i  R i x l i i i  501 
“Shapiru I Unired Stater, 69 F Supp 205 fCt CI 194:) 
“InrtYamarhna, I!‘C.S l(1916). CnitedSrareii.  Grimley. l 1 i C  S 147(1890i,Cnired 

S r a r e s r r r r l  lnner i  Hiart. 111 F !d664(3dCa  1944). Saniordv Robbmr. 115 F.2d435 (5th 
Ck. 19401,can dmud. J 1 2  C S 6Y’( lY111 B u t j  Shapiriir United Srarer,nrpronore 66, and 
see note 72 ufrn 

“ S e e , a g ,  Johnson I Zerbrt, 104U S Ij8(IY18i~accuieddepriiedofbrnefirofcouniel). 
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cnthu\iastic utilizariiins iifthis de\ ice is ti, be fiiund in Hick1 i'. Hiatt. fiU 

a c i i ~  prc\cnting ,I \iruatiiin in \I  hich the nccii frir \uch a methrid o f  
ci\ili.in r c \ i c \ \  \!as shri\r n h!- the facr that the militdry authorities. 
apparciirl! rc,iliLing the inlustice of thc  ciin\  icti(in. rclcascd t h e  
petitioner a day5 t ichrc  the cr iu r t  handed 1im\ n i t s  deciaion 
~,rder ing liini released o n  habeas curpus."' \nrithcr r u m p l e  of t h y  
need i \  t he  cclct)r.ited case rifSr5apir.o i'. Lnited States. i' \I here the  final 
iniiIim!- rc\ i c n  h.id apprmcd the dismissal (if 1.t. S h a r p m  (\I h o w  
ingenuity in Iiringing his ignominy upon himself m u s t  be atimircd t)>- 
thcisc \\ hri contend tha t  trials by ciiurt9-niartial during thr recent \I d r  
often bore litrlc rcscmhlance tri the accepted ideas of \\ hat a fair trial 
should he like)" adjudgrd in a trial \i here only eighty minutes elapsed 
lx t \ \ e tn  s e n  icc i,fch.irgc\ o n  t h e  a c c u r d  And rhc coninieiiccnieiit of 
the tricilL73 

I t  ma! \afcl!- be contended that the military h,is broughtthis \tare iif 
affair5 upon ltaeii  It i \  \!ell knot n that trials by  court-martial a r c  not 
al\i 'iys conducted in a ludicial atmiisphcre. \\ itiiess. for example. thc  
trial of Lr. Sh.ipirri just nritcd.'* I n  spite o f t h c  safeguards pro! ided b!- 
the \ r t i c l c \  ( I i  \\ ar i5 and the pro\ isi(in~ for re\ I C \ \  by the Judge 
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Advocate General's Ciirps personnel, injustice in military trials has 
been condmed. Assuming that some, perhaps most, of this injustice is 
inadvertentlv approved, \+ hat are the reasons for such miscarriages nf 
justice. and k h a t  improvements can be expected under the Uniform 
Code? 

T h e  chief reasons for failures of lustice in military trials may be 
summed up as follo\r s: command influence over courts-martial,76 
ineptitude of the courts, including appointed counsel. non-availability 
of an independent appellate revien , inadequacy of the appellate rec- 
ord,  inability of the defendant to urge alleged errors on appeal, and the 
disciplinary philosophy of the military establishment. If these factors 
can be eliminated, there is no reason \x hy the military courts may not 
approach, or e \en  surpass, in vie\+ of the recognized inadequacies of 
civilian juries, the cixil cnurts in the dispensing of justice. .\pparently 
most of these factors have been aimed at by Congress in the enacting of 
the Uniform Code. Hov well they have succeeded can only be 
speculated upon at present. 

T h e  exil of command influence oter  courts-martial is not newly 
apparent to the military o r  to Congress. T h e  Articles of n a r  include 
the unlawful influencing of the action of a court-martial or the censur- 
ing of a court among those offenses specifically prohibited by the 
punitive  article^.^' T h e  Cniform Code 78 retains the proscriptions 
found in the Articles of \Tar, but such action by an appointing 
authority is no longer specifically designated a punishable offense. 
This  latter fact, houever,  probably is not important in vieu of the 
practical difficulties inrolved in enforcement,'g and since punish- 
ment, if desired, can a h  ays be obtained under the general punitive 
article.s0 T h e  elimination of this evil may be partially accomplished 
by Article 6 of the Uniform Code and its provisions for the appoint- 
ment of and cummunication channels between judge advocates and 
legal officers. These legal officers are thus freed of some command 
influences, and it may be that they a i l 1  be able to lessen command 
influence over courts-martial if they are sufficiently vigilant. T h e  
idealistic solution for the problem, a basic change of attitude by those 
commanders \+ ho feel that justice must subserve discipline, seems 
possible only following a general educational program within the 
services. It is clear that no external influences, legislative or judicial, 
dIK likely to have any appreciable effect in this area. 

T h e  Cniform Code hits sharply at the problem of ineptitude in the 

'bThii facrorIs.ofcoune,difticulrroelimina~e Soci idenceof i tu i l lbe  found mtherecords 
such a charge q a m r  a of trials, and seldom uill a soldier or officer haie  the ternera) t o  

crrnrnander, realizing the difficulty of subsranrmtmg ~t But lee text fo l lou~ng note call 79. 
-'.\.\\. R8. 62 ST\T.  610 (1948). 10 U 5 C i 1560 (Supp 1950) 
' B U C \ i J  art 3;.  

See note 7 6  mpio 
goV.C. \ l . J  art 9 8  see note 5 5  mpm 
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scr\icc as ciinipetant t u  prrfiirni the duties of his positiiin, and he must 
tJe a member of the bar of a federal court or  iif the highest court <if d 

state. . i s  in the cdse ( i f  priivisions for counsel. Cmgress  \\ ds not so 
wlicituur rlf the accused before a special court-martial, and rhc presi- 
dent i,f the court  IS chugei l  u i th  the duties of the Ian  ufficcr of the 
general court-nidi.tial.8S 

It is in rhe re\ i s i i r n  of the rei  ie\r pnicedure that pcrh'lps the m i s t  
significant impnii cmciits are nude by the Unifurm Ciide.88 .Im(ing 
the added reforml: are: 

T h e  e~ tah l i~hn ien t  i i f a  ciiurt iifmilitar) appedls. conipiised (if 

three judgcs appciinted fnim cir iiian life by thc president for fifteen- 
\-ear terms. This  ciiurt is essentially the equivalent iif the  United 
Statcs courts iif appeals. and it i \  even pnivided that judges frtim the 
latter court shall *it on  the court (ii militark- appeals in case of the 
trmpiirary disability [if the judges thereof. This  court should pro\ idc 
an independent rcviev , free of any possible command influence ur  
sense (if military cxpcdienc) n hich might influencc the dcticin i i f  a 
militark- re\ IC\\ , \\ hile this c011rt does not automatically rc\ ieii e\  cry 
c a x .  it d r u  rei  ie\r all death sentences and case5 affecting general and 
tldg iifficers. and all cascs referred til it by the Judge idv( ica te  Gcn- 
erd l .  It has.  in addltiiin. a nleasure uf discretionary rci  ien anakigou\ 
fir that of the United States Supreme Court. T h e  chief impr~rt~ince i d  
having this court is that it \\ill  no  longer be necessary to use habeas 
corpus rei  ieu , x i  ith it5 strict limitatiiins, to obtain relief friim an 
u n f i r  court-martial a n i \  iction. I t  may be presumed that this cil ilian 
court ill oifcr the same unbiased reviev of crin\ictiiins hj- military 
courts that is no\$ alailable mI!- through habeas ciirpus rerieu in the 
fcderdl courts. l h i s  means that errors in the trial no  Iiinger \T ill ha1 e til 
he s i i  serious as  tii d tp r i l r  the court-martial of jurisdiction in order ti) 
form the basis for in\ alidating a con\ iction. 

T h e  accused i b  given thc prixilege of petitioning the court of 
militdry appeals for a rcvieii of his coniiction in case such re\ie\\ is 
not autiimatic. He must. of course. take his case through the inter- 
mediate steps firct. 

Provision is made for appellate counscl for hiith the &\ern- 
ment and the accused in the reviev of thc case h>- the bciard of rev ien  
and the court crf military appeals. although such counsel are not 
mandator>- eycept in certain cases before the court of militarv ap- 

I I  lbc prvrenred hciore A special 

( I )  

( 2 )  

(3) 
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peals. T h e  accused nius t  he prmided u i r h  ciiunscl if the G m c r n n i e n r  
is represented by counsrl. and he ma!- demand appellate cotinwl in 
an!- ca \c .  T h e  accused may he represented (in the re\ie\r b!- ci\iliiin 
counscl i i  pro\ idcd b>- him. 

'I'hc defense counccl may. in the c ~ e i i r  if e m \  m i o n ,  f i r \ ]  ard 
for attachment to thc  rccrlrd r,fprocccdings a hricfr,fsuch ni,mer'i a <  
he feels s h u u l d  l ie considered in behalf of the accused on rexicv 
including an!- irhlcctiim ti, the contents i ,f the record \I hich he may 
d e e m  ,ippri,priatr.Yu This  ma! \ \e l l  pcrinit the re\ie\i (rfcrrursulrirndr 
the  r e e d .  5uch ,is command influence. \I hich the accused has ticen 
atilc t(i ha1 e re\ icu ed only on habeas corpus u p  t(i thr  present rimc. 

Failurc of the pr(isecutiiin 10 p n n r  it) cace dgdin*t the  accused 
\ \ i l l  nii Iimgcr br the occa5ion for the  irrderino uf a ne\i trial. If the 
re\  irl, ing authciritics d c c m  the  ciinvictiirii inia?id hccauce rif  an inruf- 
ficicnc!- of e\ idcncc to support the findings. a rehedring 1s not permit- 
red and  the charge\ must he diimisscd. 

(4) 

( 5 )  

c SIXTH .ufmmfE.vr 
It should Iic nutcd a t  rhc outset  tha t  man!- [ i f  the  cmsidcrationi 

pre\ iiiusly di\cusscd under thc Fifth \mendnient arc applicable as 
\ \ e l l  tr, the Sisth \rnendmcnt. In filer. in man! cares \I herc a persiin 
\rching habeas corpus re\ ieu 11f a court-martial crinr ic t im ha5 \ uc -  
cecdrd in ~ ,btaining his releaic because of 1 icilatimi of his rights under 
the Sixth \mrndnient. the \ iolation\ h a i r  tieen dcrmed s o  serious as  
to .iinount to  a depri\arion ( i f  du r  pr(iccs5 and the court has  hcen 
deemcd to  h d \ r  lust  luri\dictiiin on  tha t  acciiiint '' Hi i \ \ e \ e r ,  ils 5 )  i l l  
Ix s h o \ \ n .  there is a t  least one right gi jen tiy the Sixth \niendmcnt. 
the right to counsel.  \\ hich has been considered hy the L-nitcd States 
Supreme (:ourt tc he (if sufficient importance tha t  denial ( i f  the  right 
\I ill c.iuie the trial cuurt to  Ioce its juri5diction m e r  the  accused."' 

T h e  rights guaranteed to an accused bl- the Sixth imrndrnen t  arr: a 
speedy and public trial ,  tr ial  hy iiiry, the right to be informed clfthc 
ii,itiire and cause (if the accusatiiin. tu be ciinfronred \I irh thc \tit- 
nesees dgdin'it him. crimpulson process for obtaining drfen\r \) it- 

ne\5er. and the assistance ofcounsel. T h e  right t i i  a jur! trial has  bren 
discussed. and \\ill not be further dealt  \ \ i th  hrrc. \ I >  ca5c5 \ \crc  
found dealing \\ ith the failure to inform the accured 'ifthe nature m d  
cause of the accusation. and it may be assumed tha t  such  c a m  dc  not 
arise. It seems b c y n d  t h e  realm of probabilit!- that a trial could tie 
held \I ithout the  defendant's knov ing the naturu <if the offensc 
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charged. T h e  only possibility \ \ o d d  seem to be that such a case could 
arise ifthe defendant \I ere illiterate or  did not speak or understand the 
English language. 

S o r  \rere cases found dealing x i t h  the failure to grant a speedy 
and public trial. T h e  .\rticles of K a r g 3  and the Uniform CodeY4 
prnvide for a speedy trial in the interests of justice, but ne\ertheless 
pro\ ide also that the accused shall not he rushed to trial before he has 
had an opportunity to prepare his defense. It may be assumed that the 
military \ \ i l l  nrdinarily proceed \\ ith the trial \\ ithout undue delay, 
erring on the side of too much speed rather than too little, if at all. T h e  
Uniform Code specifically makes it a punishable offense to confine or 
detain another except as may be pro\ided by or ti) delay un- 
neressarily in the disposition of any case of a person accused (if an 
offense,Y6 I f the  military authorities act under the code in a conscien- 
tious manner, these safeguards should be sufficient to guarantee the 
accused a speedy trial. It is not likely that delay in pruceeding to trial 
\\uuld result in a loss of jurisdiction. 

T h e  provision for confrontation by the nitnesses against the ac- 
cused is not likel>- to cause many serious constitutional attacks on trials 
under the Unifnrm Code." but one question of constitutionality may 
exist. T h e  ex idence of 11 itnesses for the prosecution \I i l l ,  of course, be 
necessary to the proof of the commission of the offense charged. 
Ho\\ ever. the deposition practice in courts-martialY8 may be deemed 
to raise constituti(inal questinns in this area, although the deposition 
practice is (if long standing and apparently has not heretofore been 
challenged. T a n  questions must likely to arise are: (1) T h e  admissibil- 
ity of a depiisitiiin for the prosecution ubtained under the proriskins of 
.irticle 49(a) of the L-niforni Code, n here the only representation (if 
the accused at the taking of the deposition \r as an officer appointed for 
that purpose b>- "an authority competent to conxene a court-martial 
fix the trial (if [the] charges"; Y 9  and ( 2 )  \I hether or not reasonable 
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notice \ \ a s  giten til the dccused of the taking of the depiisitiiin. 'This 
latter question \ \ a s  said to bc for the court-nimial, and nut re! iev able 
o n  habeas corpus in Hqusv.  Hunter.'nu T h e  proi isions of lr t icle 49(a) 

ode beingnev its \alidity has not >-et been tested. It 
I. that unless care is exercised it may hc deemed tu 

conflict \i ith an important cmstitutional right. 
T h e  accuscd i b  clearly entitled to have such  \I itnesws as h c  desires 

produced a t  thr  trial T h r  Uniform Code recc~gnim this right. pru! id- 
ing that thr  dcfrnsr $hall h a w  "equal oppmtunity" \\ i th the prosccu- 
tiontoobtain v itnesses and o t h c r ~ \ i d e n c c . ' ~ '  Further. the cude gi\cs 
to courts-martial the same p m  e r  to compel the attendance of \T it- 
ncsscs as is given to civilian federal ciiurts \\ irh criminal lurisdic- 

and the refusal of an>- persun not subject to the ciidc to appear 
\\ h r n  dul>- subpricnacd i \  made an offense against  the L-nitcd 
States.103 T h e  refusal of rhc cuurt tu continue the trial in (irder to 
obtain the testimon!- iif a! a i l ab le  \! itnessrs for the defense, requested 
hy the accused. is a \ iolatim of his constitutirmd rights, and ha)  been 
held to be the basis for habeas ciirpus relirf l n 4  

.I hc  right IO counsel has hcen the mubt effiicdcious pni\isi(,n (if thc  
Sisth .~mendnient  for niilitar!- prismers sceking relief from con\  ic- 
lions b>- courts-martial. Sincejohron :. Zerbsi.loj d civilian case. hrld 
that a fedcral trial court ciiuld IOSK Iurisdiction over an accused 
t h m u g h  failurc to accord him the assistance of counsel. It has been 
assumed that a con\iction had under such circumstance5 i\ \( i id.  It is 
clear that the  accused in a military trial is mtitled t o  the asTi\tance of 

Further. t h e  appointment of counsel must not he an rmptv 
formality. but there must actually be an opportunity for thr  counsel &I 

prrpare the defenses a! dilable to thr  a c c ~ s e d . ' ~ '  .\lthough it has hern 
said that under the .Art ic les of \ \ ' a r  there \ \ a s  no rcquirernent t h d t  the 
accused must ha \  c had the assistance of counsel a t  the pre-trial inr cs- 
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tigation,'08 the Uniform Code probides that counsel shall be furnished 
to the accused at the investigation, dnd that he must be informed of his 
right to I t  has been held that the counsel need not be a 
lanyer ,  since the military la\% is due process of Ian to those in the 
military ser\ice, ' l0 and the military lau makes an appointed defense 
counsel the same kind of officer at the bar of the court-martial as is an 
rifficrr at the bar of any other court. Ho\rerer, a diffcrent question 
may arise undrr  the Unifnrm Code hen an unqualifird person is 
appointed as counsel before a general court-martial,"' or  \I hen the 
assistanceofcounsel is not givenon the re\ie\\ of the con\iction.'12 It 
is entirely probable that the c i x i l  courts and the court (if military 
appeals ui l l  follon. the reasoning ofjohnson v. Zerbrt and hold that 
inadequate or unqualified counsel is the same as nii counsel at 

D SEVE~VTH A MEVDMEST 

Little discussion of the proxisions of the Seienth Amendment is 
deemed necessary. Bail is apparently unknown to military la\$, and 
the proscription of escessive fines and cruel and unusual punishments 
is a part of the militar). Such matters as these. involring 

'08Rclmein x S q u e r  111 F !d $ 2 8  (Yih Cir I Y I J I ,  irn d m d  I18 U S. 7 8 5  I I Y I i l  
'O*U C \I J art 1?(bl Under % \I 16lb). thcaicusedcould bereprumred  by counselat  the 

pre.trlal ~niesrlgar~on. bur no pm\mun  % a i  made for informing him ofrh i i  riphr. and 11 ma? be 
prciumed that the accused v hu knev  hls nghri sufficicnrl! tu knor  thar he could demand 
'OUnie l  \ i n s  rare 

.?.dams \ Hiart.  ;9 F Supp 411 ( 'AD Pa lY461oppddz~rn'd. 1-3  F 2d 8Y6 ( Id  Cir 
I Y W l  

See U C \I J art 2: fur the rcquacmentr of CounSri in general Couns-m~rIIaI 
L12See  U C \I J a n  '0 
" 3 0 n r  ma) speculate upon the result of a camplainr that prririoner & a s  not adequately 

represented b, counsel u hen the appointed counsel u as a ciimperenr law!er bur had not been 
cernfied as compcrcnr rnhtar! c u ~ n s c /  by the Judge ?.d\ocate Gcncral under rhc prmiriuni of 

\ lanual provides rhar "*Il couni-maifid ha\e the pane r  to adjudge fines instead of forfeitures 
in all cases in u hrch the applicable art ic le authorizer punishment as a court-marital may d m c r  " 
\ l ~ , ~ i ~ p r r ~ C ~ ~ ~ r ~ - \ L i ~ r i ~ ~ ,  C \ n i o  S T i l i s  1 126h(Jl( lYil l  Hoireier. I S  to enlisted 

s further proiided rhar no fine ma: be adjudged unless the case falls a i rh in  rhe 
I of 7 l 2 - ,  B 9. uf the \lanuel (permissible additional pun~shmenril. Thlr section 
rhar finer \&ill not ordinarily be adpdged agarnrr a member of the armed forces unless 

he *as unlusrly rnriched by his offense. except as  punshmenr for contempt. or. ~n care of 
enlisted men, in lieu of forfeitures ohen a punmie  discharp is p e n .  M<\Lu FOR COIRTS. 
ALIRTIII.. L ' \ I r tD  S T I T ~ S '  1 2 - ,  B ~ ( 1 9 5 1 )  

Both.& TV 1 1 . 4 1 S T i T  i95(1 '?2Oi , IOL5C B1512(1946)andUC\LJ  art i ip rohib i t  
cruel and U ~ U S U P ~  punishments 
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DEFINITION AND GROWTH: FAIRMAN ON 
MILITARY JUSTICE 

Prior to the Second R'orld LTar little attention uas paid to 
roblemr of military lau by ciiilian \sriters except those like 

!!or an and m i  more u ho had been brought to active duty b 
\$or& !Tar I .  After 1940, problems associated uith, eien thoug1 
not necessarily caused by, the military forces touched the lives of 
most Americans. That touching contributed to a fulsome develo 
mentoflegal literature on military subjects u hich accompanied ti& 
ex ansion of the provinces of military Iau 

Saturally, among the first to attract legal scholars was the 01 
emment's exercise of military power in domestic areas: the probye; 
of emergency pouers and "martial law." The major early works on 
this sublectwere by Charles Fairman, Professor of Political Science 
at Stanford University and Colonel, Judge Advocate General's 
Department, U.S.  .Army;' the following article is the sequel, 
written by the same authdr after important case law had developed. 
Of particular importance in Fairman's analysis here is the 
taxonomy of military jurisdiction derived from earlier cases: a 
classification u hich made ossible the critical distinctions among 
legal powers exercised bv tge military forces from their position as 
an instrument of national policy (martial law), a representative 
agency of the national government (military government and en- 
forcement of the laws of war by military commission). and the 
poxer exercised under the pouer of Congress to make rules for the 
government ofthe forces. He xrote this to the military command- 
er, but by the rules for good law rerieu articles. The weaknesses in 
cases are rinted.out, legal relationships defined, and the problems 
u hich he all the 4rmy u hen it departs from its primary mission are 
highlighted. Fairman's uork uas the standard by u hich a succes- 
sion of contributions was judged.* 
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THE SUPREME COURT ON MILITARY ~~ ~~~~ 

JURISDICTION: 
MARTIAL RULE IN HAWAII AND THE 

YAMASHJTA CASET 

Charier Fairman * 
T h e  situations \I hich give rise to litigation to test the extent of 

military jurisdiction fall into four groups. There is. first, the system of 
military justice established by Congress for the Army and for the 
S a y ,  and extending in general to the members of those services 
respecti\ely dud to persons \I ho accompany or serve with the forces.' 
Functional relation to the Army or to the \-avy is the common factor 
\I hich gives rational unity to this head of jurisdiction. Another and a 
far more troublesome bundle of problems has to do with measures of 
military control, unlau ful under normal conditions, \I hich in time of 
u a r  or other public emergency ha\e  been taken ni thin domestic 
territory enjoying the protection of the Constitution and the lairs of 
the United States. A third group of problems arises uut of military 
government '*in time of foreign \\ ar without the boundaries of the 
United States. or in time of rebellion and civil \ tar  n.ithin states o r  
districts occupied by rebels treated ac belligerents."* knd, finall>-, 
there is the jurisdiction to try violations of the lams of \I ar, regardless 
of the place \\here such violations n ere committed, as expounded in 
the saboteurs' case, Ex parte Quirin.3 

T h e  present discussion deals n i t h  the second and fourth of these 
situatinns, and more particularly \I ith t n  o recent decisions of the 
Supreme Court: Duncnn v .  K ~ h a n a r n o k u , ~  \I hich ordered the discharge 

:% Capyrlghr IY46 by The  Hariard Lam Re i ieu  Iirociariim Reprinted iiirh permissionof 
(1946). Permission for reproduction or orher use 
ariard Lau Rexieu Isiociarion This is in the 

the copyrighto\iner from 16 HIR\ L R 
of t h s  art ic le may be granted mi! hp  T 
narur ru faseque l toFn~rman.TbrLougl . i l a r rmiRui rundrhrS~r ionr iEmrrgmi )  11942) i 5  H I R \  
L PJ\ 1 2 5 3 ,  

*\lirnbcruirhe Barr o i  the DirrricroiColumb~a. \lriiachuierrs and X < m o u n  I B , 1918: 
IS:  Ph D , 1926. S J .0 ,  1938. Harwrd Unneniry, LL B , 
n t h l i a n l c l i ~ i a i u r i t r c n r h e a u t h o r u r r  ProieiiaroiPolmcal 

1 \, \\ 2 ,  41 Srir  '8: (1920). 10 C. S. L $ 11:1 0940). 
l S e e  Chase. C J . ,  concurring ~n E x p n r t i  \lilligan, 4 \ t a l l  2 ,  141-12 ( U . S  1666) 
311 '  U S I (1942). 
'66 Sup C r  606 (Feh 2 5  1946) l l a i r e  L Star N U  decided in rhe same upinion 
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(if pctitmners \i h o  had heen sentenced tj! p r m i r t  ci,iirt:. of rh t  "llili- 
tary Gorcrnment" of' Hau aii. and Applzcation of Yamarhira.' \I hich 
rrfused tii intcrfcrc by habeas corpus o r  prirhihitiiin \i ith the w m i i c e  
( i f  a military ciimmis\irin \\ hich had tried d Jdpdnt.W general fcir 
breaches uf  the  I a v  s of a r .  

I 
O n  rhc aftcrnimn (if Sunda!-. Decemhrr - .  I Y q l ,  the  Qj\crn,ir ( i f  

the Tcrritor>- iif  Ha\\ aii. in purported ewrcisc of thr aurhurit! set  o u t  
in Section 6- [jf the Organic k t  ( i f  1YO0.8  is5ui.d J pnrclani.irim 
declaring theit the pri! ilege ui thr  \\ rir (if halieu ciirpu\ \ \ a \  ,uspendcd 
and  placing t h e  Territory under martial l a \ \ ,  he t h e r m  called upim 
the Crininianding Grneral. Ha\\ aiian Departmcnt. to  prmcnt  in\ ,I- 
sicin, a n d  authiirizcd and requcstcd him "during the  present 

and until the danger ( i f in \  asion i:. reinin ed" ti) "exercise all 
nornmall>- cserciscd hy me as  Gnerni i r"  or  ,'h!- judicial 

<,fficcrs and  employees of this territur!- and of rhc ~ ( i i i n t i ~ s  and citie:. 
thcrrin." and "such other and further ponera as  the cnicrgenc)- ma!- 
requirt.."' T h e  Ciimmanding General a t  once announced that h e  had 
"assumed the pusiriiin ~it'military go\ ernor i ~ f  Ha\! aii." and thcrcafter 
a wries o f  General Ordcrs hecame the chief source of lcgislatiiin 
nirhin the islands. \\ hile these orders triuchcd virtually cicrk- ,iapect 
[if the  lifc ( i f  t h i  ciimmunity, our present interest In f i i l l i i \ \  ing t h e  
litigation \\ hich e\ cntuall>- reached thr  Supreme Court  relates par- 
ticularl>- t~ the alliicatim (if' jurisdiction bet\\ een the rcgular cour t s  
and e\traiirdinary nii1itar)- tribunals. 

Thc  cir 11 and criminal courts 15 ere nut permitted ti) open rin the  day 
after Pearl ItIarhor, Grneral Order  Si). 3 (if December credred J 
military ~~mmi: . s ion  and tu ii pru\ost courts,b and  General Order K(I 
4 [if the same da!- declared the  eyfenr of their jurisdiction: cases 
"in! ol ving an offencr ciimmittrd against the lau  s d t h e  Lnitcd State\ .  
the la\\ s (if the Territory (if Ha\\ aii (IT the rules. regulatiiiii\. iirdcrs iir 
policies of the military On  Deceinber 16. I Y t l .  tiy 
General Order  \-I), 29. the \ariiius ci\il courts \ \ere  authiirircd f i r  

I .  
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pniceed in certain limited types of cases (e.g., probate, guardianship, 
and adnptinn matters, orders for support and maintenance, and ap- 
peals in c i \ i l  and criminal cases) not involving jury trials.'O Then ,  by 
Gcncral Order  X J .  5 ;  ofJanuary 2 7 .  1942, thecourts werepermitred, 
"as agents of the llilitary Gu\emor."  to resume their normal func- 
r ims.  subject tu considerable exceptions." S o  grand jury should be 
called. no jury trials held, no v r i t  o f  habeas corpus granted. 

This  remained the situation un August 2 5 ,  IY42 ,  when \[-hire, a 
stiickhr~iker in H(iniilulu. \I as tried in a P K J ~  ost court and con\ icted of 
embezzling the stock of a client in \iolation of the lau s of Ha\\ aii.'' X 
bentence of ti\ c years in prison \I as imposed, but on revie\\ it \i as 
reduced to four years. \\ hite's subsequent application for a n r i t  of 
habeas corpus became one of two cases which n ent up together to the 
Suprcme Court. 

By the late summer of 1942 it had become apparent that a relaxation 
of the military cnntrol was in order. T h e  military situation in the 
Pacific \ \as  greatly impro\ed. especially by the Battle of LIiduay in 
June. and there \ \ere  signs of restiveness on the part of the population 
of Ha\\ aii. Those at the head of the Department of the Interior desired 
a restoration of the civil go1 ernment; l 3  during the summer Gmernor  
Poindexter. \I ho had declared "martial la\\" and called upon the 
Commanding Grneral to take o \ e r  the functions of goiemment ,  
resigned, and Judge Ingram 11. Stainback, of the Cnited States 
District Court for the Territory of Ha\\ aii, u as appointed in his stead. 
T h e  military authorities nio\ed in response to the change in condi- 
tions. General Order S o ,  133 of .August 31 declared that the civil 
courts should thenceforth be free tu exercise their normal jurisdiction, 
subject to certain restrictions and limitations. Among these ue re  the 
fiillua ing: the privilege of the writ of habeas corpus remained sus- 
pended; no criminal proceedings could be briiught against any mem- 
ber of the forces or any person engaged in an activity under military 
dircction; no cix il suit could be maintained against any such person for 
any act done \I ithin the scope of such employment. It seemed that the 
regular courts uould thenceforth he carrying on the great bulk oftheir 
ordinary business, and that the military commission and provost 
courts nould be tr)-ing only riolations of the la\\ s of 15 ar and the 
proclamations and orders of the military authorities. 

Such a vien was someu hat upset, hoa  e t e r ,  by General Order  \-o. 
135, I\ hich folloa ed on September 4, "to define the criminal jurisdic- 
tion tn be exercised by the Federal and Territorial courts and the 
courts established by the Llilitary Governor, in accordance v ith 

)Old Dec 19. IY.l l ,  p Y 
" I d .  912. p 8.  
'* H L \ i \ s ( 1 9 W B  11240 
18T Record. p. 881. Duncan 5 Kahanamoku. 46 Sup. Ct 604(Feb 2 5 ,  19441 
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General Order So 1 3 3 . "  T h e  United States distrlct court was fnr- 
bidden to try alleged breaches of a number of statutory pro\ isirins fin 
the protection of the government. the u ar eficirt. and the national 
Tecurity. T h e  territorial courts \!ere forbidden to take jurisdiction 
ii\er \idations of a considerable bodv of local statutes and municipal 
ordinance7 against disorderly condict. \ agrancy. prostirutinn. and 
as7ault and hatterv Against lait  eniorcement rifficers. as uell as ~ i \ e r  
traffic offenses duiing d blackout or alert. ?-he cases so escepted f r l l t ~  
the military tribunals. 

T h e  i d h  ing \! inter Go\ ernor Stainback I\ ent to \Vashlngton t r i  
uork  for the milcat ion of the proclamation of"martia1 l a u  .',I4 hi- 

tracted negiitiariuns follinsed between respresentati! es of the De- 
partments iif \\ ar. Interior. and Justice, These discussions ran less to 
basic questims of Ian and principlc. miire to such specific matters as 
M hat acti! ities \\ ould he handed back and \ \hat  \iould remain under 
militarl- cuntriil. T h e  Outcome \ \ a s  d ctimpriimise upon d list ~i 
matters ti hich should revert tii civil ciintrul.'5 Draft proclainations 
\sere prepared. fnr the Commanding General and the Goiernor re- 
spectivel>-. til be issued simultaneously, relinquishing in the one c a w  
and resuming in the other the agreed list <if  matters. .\mong thew 
\sere  judicial proceedings.  both cr iminal  a n d  ci!il, ekcept  
prosecutions against memlxrs of the armed iorces, ci\il suits against 
such members in respect of any act or omission certified to haie  been 
in line u idu tv ,  and prosecutions for violatirins of military orders. T h e  
prnclamatio~ to be issued by the Governor recited that "a  state r l f  

martial Ian remains in effect and the privilege of the \brit uf habeas 
corpus remains suspended." lBThedraf tpapers  \reresubmitted tothe 
President by the heads of thr  three departments. and received his 
appro! al on February I ,  1943; on February 8, the t \ ~ o  pri~clamatiiins 
\! ere published a t  Honolulu, u ith the resumption ofcivil functions to 
take efiect thirty days thereafter." 

In order that the llilitary Government's statute book might be 
cleared and brought into accord \i ith the ne\\ condition ofaffairs, the 
military orders \I hich u ere tn remain in operation =ere crinsrilidated 
inane\$ seriesofGeneralOrders,\-o. 1 t u s i , .  14, andrheddorde r i .  
S o .  1 to 1.0. 181, \ \ere  rescinded.'S Paragraph 8.01 iif G n c r a l  Order 
Yo. 2 in the ne\! series read as f o l h  L: 

1.0 person shall commit an assault u r  dn dssaul t  and battery on  
any militan, pulice. an\ member of the shore patrol. or other 
militan iir naval personhel, with intent to m m .  prexent. hinder. 

"Id sf 880 ~f r q  
l l l d  at  883-84 
"Id ai  836 
" I d  at  84- t i  i q  
" I d  a r V ? e r a g  
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or obstruct him in the discharge, execution, or performance of his 
duty as such, nor shall any person uilfull\ interfere or attempt to 
interfere with any rnilitarv olice, any member of the shore partrol, 
or other militar;, or n*<afrrs?niel  in the performance of his 
official. defined, u r  require duties as such.'e 

.A charge of assault and battery, if laid under this order, aould  be 
triable only in a military tribunal. 

Such \I as the situation in the case of Lloyd C. Duncan, out of which 
developed the second of the habeas corpus proceedings taken on 
certiorari to the Supreme Court to test the legality of martial rule in 
Ha\\ aii. Duncan \I as a shipfitter employed in the \ - a y  Yard at Pearl 
Harbor.  On \larch 2 ,  1944, he had been tried before a provost court 
on a charge uf having, on February 24, assaulted a corporal and a 
privateofthe\larineCorps,ondutyassentriesatthegateofthe SaLy 
Yard. in violation of the order quoted abo\e.  Duncan u a s  convicted 
and sentenced tu six months in the Honolulu jail. 

O n  \larch 14, 1944, Duncan filed a petition in the United States 
district court for a \\ rit of habeas corpus. On April 13 ,  District Judge 
\Letzger announced his findings and conclusions, sustaining the peti- 
tion.%O On .April 20, judgment \I as entered accordingly.*' 

On April 14, 1944, Harry E. White, the stockbroker sentenced in 
.\ugust, 1942, for embezzlement in ~ io la t ion  of the local law, brought 
habeas corpus proceedings. O n  \lay 2 ,  District Judge l lcLaughlin 
granted the ~ \ r i t . ~ ~  

as taken in each case, and the t \ \o  matters n e r e  thence- 
forth heard together-in the Circuit Court of Appeals for the S i n t h  
Circuit, \ \here the judgments heluii \ \ere reversed,23 and in the 
Supreme Court. \\ hich held that the petitioners were entitled to their 

T h e  opinion of the Court, delivered by S i r ,  Justice Black, 
held that the "martial la\+" authorized by Section 67 of the Organic 
.Act did not extend so far as to justify the supplanting of the ciril 
cuurts by military tribunals. Slr .  Justice hiurphy joined in this, hut 
\I ent further and held that n hat n as done \vas inconsistent u ith the 
Bill of Rights of the Constitution as well. Chief Justice Stone con- 
curred in the result, though he ga le  to Section 67 a wider import than 
the majority of the Court. \ i r .  Justice Burton, 11 ith \i hom \ l r ,  Justice 
Frankfurter concurred. T i  as of opinion that the Commanding General 
had not exceeded the permissible range of discretion under the cir- 
cumstances shown tu haFe existed. 

Appeal 

l i i d  at  110 
at 3 S Y  
at 403 

z l T r a m c r ~ p f  of Record. p. 5 7 ,  Steer 3 

zgEzporre Duncan, 116 F (2d) 576 1C C A Yrh. 1944). 
24Duncan \ Kahanamoku. 66 Sup Cr. 606 (Feb 2 5  1946). 

Whlre. 66 Sup Cr 606 (Feb. 2 5 ,  1946) 
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I1 

Before examining the four opinions delivered in the Supreme 
Court. it may be of interest to thumb through the records in the t u n  
cases. Duncan. in the traverse to the return, had taken an alternative 
position that, supposing an assault on a sentry to have been triable by 
military tribunal. the existence of the facts ah ich  might constitute a 
violationofGenera1 Orde rNo .  2 ,  paragraph 8.01, uasalurisdictional 
fact of which the pro\ost court could not be the final j ~ d g e . ' ~  On this 
basis. and in order that the court might "knou the facts and circum- 
stances surrounding the man's incarceration,"26 counsel put in a good 
deal of testimony as to the erents leading up to the encounter, thus 
going over the ground covered by the provost court in Duncan's trial 
there. Though it was not contended that the trial had been so unfair as 
to deny due process of law, yet something uf that coloration u a s  
sought to be developed, and to be effaced, in the habeas corpus 
proceeding. T h e  accused had not been represented by counsel at the 
hearing of his case; but he had not asked for a lawyer and had stated 
thathewasui l l ingtogototr ia1.2a Atthet imeofthe hearinghedidnot 
knou where to locate a friend who had been present at the altercation 
with the marines and whom he had summoned as a uitness; the 
provost judge did not explain that he might ask for an adjournment; 
but he had not sought delay and had stated that he u a s  ready for 

T h e  provost court had been held by a lieutenant commander, 
retired, u ho had completed ten years as judge of the Superior Court of 
C a l i f ~ r n i a . ~ ~  

The  petition in [Vhite's case, uhi le  resting principally on the pro- 
vost court's uan t  of jurisdiction and the absence of grand ~ u r y  and 
petit jury in violation of the Fifth and Sixth Amendments, went on to 
allege that the trial had been unfair. This  contention rested on the facts 
that iYhite had been arrested on August 20, held until August 2 2 ,  and 
tried on .August 2 5 %  notwithstanding that counsel had strenuously 
urged that a continuance u as necessary to permit an adequate prepa- 
r a t i ~ n . ~ '  

T h e  records in the two cases set forth the testimony of a district 
magistrate of Honolulu, a judge of the territorial circuit the 

P6Tranrcripr of Record, p 381. Duncan \ .  Kahanamaku. 66 Sup. Lr 606 (Feb 2 5 ,  1946) 

*'Id at 508 
(Paragraph IV of triterse to return and m m e r  to order to shou cause). 
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ChiefJustice of the Supreme Court of the Territory,33 and Governor 
S t a i n b a ~ k , ~ '  all to the effect that at the material dates the civil courts 
had been ready, willing, and prepared fully to discharge their normal 
functions. It a a s  shoirn that theaters, bars, and places of amusement 
were reopened shortly after the attack on Pearl Harbor.35 T h e  
petitioners put in evidence a quantity of material, such as service 
communiques, neuspaper clippings quoting high commanders, and 
excerpts from service journals, shou ing the favorable progress of 
operations in the Pacific. Admiral Nimitz testified for the respondent 
as to the strategic situation, !Vas there at the moment an imminent 
danger of invasion of the Territory by the Japanese? 

In\asion by sea-borne troo s in sufficient numbers to seizea 
bridgehead, no. I consider it neit&r imminent nor probable. But 
invasion by stealth, by submarine, commando raids, espionage 
parties, 1 consider it not only probable but imminent. It is con- 
siantly impending.3e 

General Richardson, u h o  had succeeded General Emmons as 
Commanding General and ".Military Governor" on June I ,  1943, u as 
called by the respondent. In practical effect, of course, he H as himself 
the defendant in the attempt to overthrou the system of provost 
courts. H e  made the same point as Admiral Nimitz, that despite the 
favorable course of the war in the Pacific, the security of Pearl Harbor 
remained a matter of urgent and anxious solicitude. U'hat is of greater 
interest in the study of this litigation is General Richardson's state- 
ment of his views on the relevancy of trial by military tribunal to the 
security of the islands. Mr.  Ennis, who appeared for the respondents 
at all stages, took the General over this difficult part of the case: 

S o w .  General, turnin to the subject of the provost courts, 
which Counsel has mentione%, uill you state hou you perceived 
the provost courts to be part of the military security system? 

Well, in order to enable me to discharge m responsibilities 
under this modified form of martial law, and in d e r  to achieve the 
security which is the only reason reall for the revalence and 
existence of the modified form of martialka here, fam concerned, 
as a soldier, nith my duties of security We have been obliged to 
publish regulations for the control of firearms, for the control of 
ammunition, for the illegal possession of radios, for the ilk al 
possess/on of cameras, for the institution of the curfeu', for t%e 
institution 6f the blackout, for the ejection of undesirables from 
restricted areas. In order to enforce those regulations, I must have 
at my disposal some sort of tribunal to that effect. 

. A  

Q. 

.A. 

33Transcripr of Record, p. 53, !Ahm I,. Steer, 66 Sup. Cr. 606 (Feb. 2 5 ,  1946) 
3'Tranrcripr of Record. p. 818. Duncan v Kihanamoku, 66 Sup. Ct 646 (Feb. 2 5 .  1946) 
3 J l d .  at 5 8 3  This ~ c t i o n ~ i s  taken by General OrderNo. 68ofFeb. 4, 1942, iurpcndingthe 

closure imposed by General Order No. 2 of Dec. 7 ,  1941 Honolulu Star-Bulletin, Feb. 24, 
1942, p 2 .  

3'TranscriprofRecord, p. 1078, Duncan \,. Kahanamoku, 66 Sup. Cc. 696 (Feb. 2 5 ,  1946). 
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i t .  and srrcannut afford to l e t  the t r ia l  lineur and be prrrtractcd. 
\gain. ro giic dnorher illuctratiim. axsutiing that the Cai\rrmir 

did publish rcgularions rri this efffccr. I ,mi fr i rkd then to he sub- 
Iected. as \ I i l i r a n  ( irmmander respmsihle h r rhe  ieeu 
k l d n d s .  I dnl forced to thc ciintrul of mother official 

enier m i 7  arms and I feel t h a t  is should be chaneed Instdntlv t i ,  8 
, i ' ch%.  I..iaII u,,n the Canernor. HL. id)  5 .  So>not drbitiarilv 
but because he has d !cry honest diffcrencc i i f o  inion-no. I think 
it should remain a t  lOii'&ich. ind hr refuse,. t{er&re, til midif\ 
his order. \\hat am I ~ I I  da as Xlilitarv Cimmander re 
the sccurity ( i f  these islands? The o d v  recourse left i 
martial l d u ,  and then u e  are back \i here n e  started 

B t y n d  qufstiiin. h u e  I S  a prriblrm tor \\ hich ujmc solut im milst  
be found. 1-n reasonable pcrson can dijubt that ,  in a place so ~\p i i i ed  
as H a n  aii, thriiughout hostilitie\ there must he d 
unknonn to thc ordinary l a \ \ .  Blackouts. cur fen  
identification. and the placing of "riff-limits" rcstri 
examples. The  s)stem iifcontrol must be tle\ible. f i i r  the rcgulatii)ns 
may ha\ e to  bc imposed. m~d i f i ed .  o r  lifted u ithout delay.  They  must 
be sanet imed b!- some ready mode iiftri,il and punishment. hid yet. 
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if the breach of such a regulation does not constitute a civil offense, the 
civil courts are incompetent to deal with it. So General Richardson 
was right in his contention that, if you must impose regulations, you 
must also hare a court \I hich will notice and enforce them. His ansv er 
to the difficulty n a s  that he must have provost courts. 

T h e  problem needs further exploration. IVhite, the stockbroker, 
had been tried for the purely statutory offense of embezzlement, and 
of course the ordinary courts mould ha te  been competent if they had 
been permitted to try the case. \Vhat military considerations stood in 

? Duncan, the shipfitter, had been charged with assaulting a 
policeman, in violation of a General Order.  T h e  same act, to 

be sure, constituted a common assault punishable under the territorial 
la\v; yet, \%hatever one may think of the gravity of the particular 
encounter betueen Duncan and the marine corporal,38 it seems that 
v hat would be a simple offense under ordinary circumstances takes on 
an added gravity in time of war when directed against one in a position 
of responsibility. If the penal code is sound in punishingassaultupon a 
public officer in the execution of his duty more severely than an 
ordinarv assault, it cannot be denied that in time of emergency an 
offensemay take on a far more serious aspect when committed against 
personnel Mho for the moment are filling posts of responsibility. 
Hence, it did not quite meet the problem to insist that if Duncan had 
assaulted a sentry he could be punished by the territorial court for a 
breach of the local Iau . 3 9  Then,  too, many of the acts which must be 
forbidden or  controlled at an exposed point in time of u ar are perfectly 
innocuous and innocent under normal  condition^.^^ 

\Vhat possible solutions are there to consider? One ,  which General 
Richardson rejected, was that it might have been contrived. through 
cooperation between the Commanding General and the Governor, 
that the latter promulgate as regulations under the Territorial Defense 
Act such measures of control as were found necessary. Given the best 

3BDuncm. who had been drinking, allepdly addressed bad language to the sentry and 
dlirurbed trafic at an mtersection The  sentry arrested him, and who struck hiou I after chat w a r  
in dispute Id.  at  i l b 3 0  

asunder the local stature. the pendry for simple assault and battery war a fine of not more 
than SIW or imprisonment for nor more than 3rd months So a c iv i l  l u d p  could haw imposed a 
punishment as severe i s  thar to which the p m o r t  court  sentenced Duncan If I" any Similar 
emergency in the future,  rel i ince should he placed upon the wil courts for punishing offenscs 
againit miimry perionnel acring in performance oftheir dury, perhaps something could be done 
tucon\eytorheludger an auarenerrof rhe military\iea ofrhegrarirgof such offenses I t  mrght 
reemrharanassiulronasentinel, uhoiiarmedmdcantakecareofhimreif, iinota%eryrer>ous 
matter. bur the .Army. for gmd reiron, raker p m s  IO inmll 1 sense of the importance and 
rerponslbd~ry of a sentry, and ~t would not do IO allow rhar feeling t o  be undermmed. 

'OOfrhe 22,480 persons arrested and conucted in the Ro\or r  Court far Honolulu durmg 
IY42. approximately 50 per cent %ere prosecuted for violitions of General Orders Less than 4 
per cent of those arrested uere  sentenced IO ,a i l ,  pnron. or other inicicutioni, the remainder 
bemg fined or recewing suspended sentence. See Petitioner's Exhibit "P " Tranrcnpr of Record, 
p 46-. White \ .  Steer. 66 Sup Cr 606 (Feb. 2 5 .  1946). 
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rif  understanding br t \ \een the military and  the territorial authririties. 
it is poiiihle that effecti\r cooperation might ha\ e been achic\ed along 
those line\." Instead. unified action \ \ a s  achimrd b!- the transfer iif 
rrsprinsibilit> to the Commanding General. Had the militar). and  cii  11 

authorities operated concurrently. hut \I ithout accord.  the cituatiiin 
\I o d d  indeed have been unsatisfactory: fiir \i ith their common $ape- 
rim far a\\ ay in the \ \  hite House. and \< ith each side going up separate 
chdnnels tri the \\ ar and Interior Departments respectiiely. the rcc- 
onciliation o i  differences 11 ould havc proved tmi d i f i i c ~ l t . ' ~  

\nother possibility lay in acting through L:\cciiti\e Order \ o .  
9066 r l f  February i Y . 4 3  and Public La\\ Yo 503 d \larch 2 I ,  1W: 4 4  

B!- this t:\ccuti\c Order. the President had authorized such military 
crimmanders as the Secretary of \\ ar might designate to prescribe 
military areas,  friim \\ hich persons might be excluded, and \i ith 
respect to hich the right iii anv person to enter. remain in. o r  leare 
should he subject tu 15 hdteier re;trictii,nstheeiimmandcrinight in hls 
discretion impnsc. O n  \larch 2 1, 1942. a t  the request (if the Secretary 
of \\ ar. Congress buttressed the order \t ith the above statute. t i  hich 
made punishable in the federal cuurts any I iolatiiin of the restrictions 
imposed by militdry duthorit).. Thus  it hccdme a federal uffenst. to 
violate a militarv iirder in a designated military area. Here \ i ds  

machinery \I herkby a general could make his i n n  regulatiiins. \I ith 
the sanction [if Ciineress behind them. In rrlecting thls a s  a solutirin ti, 
the problem iif H k  aii, General Richardsrln's vieu became miire 
suhiectibe and his argument far less persuasive: 

Q.  \\ ell. C,ounsel rnmrioned the p r e r  t u  set up a milltar)- a r r a  
undcr t-\ecuti\e Order9066, and to promul ate regulations in rhar 
n a y .  \\nuld that mei't w u r  problem of mfiitarr iecurirv? 
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No,  it \\ouldnot. forihefulloningreason: \\euillassume 
that \re are operating under Executive Ordrr 9066. .\I1 of the 
offenses uhich are contained rhcrein. if riolated by anyone in this 
Territorl-. must of necessity be referred to the cn i l  courts. The 
\lilitarv.Commander. then, I S  subjected tu all sorts of influences, 

olitica'l and other,, ise, as happened in the cases on the east m a s t  in 
{oth Philadelphia and Boston. \!hen the Commander of the Fast- 
crn Defense Command e'ected u hat he considered undesirable 
verwns from the areas. and he \I as orerruled hv the courts and thev 

4, 

;$ere put in. 
S o u ,  In an area of this character, the Ha\\ aiian gruup. u hich is 

an acti, e theatre of \I ar and \\ hich is in [he theatre of operations. it 
is inconceit able that the \iilitary Commander should he subjected 
for the enforcement of his orders to the cnntrol of other agents.'j 

Counsel for the petitioner brought the uirness back to  this point in 
cross-examination: 

Q.  , . \Ihat I am trving to get from you is. u hv do vou think 
u e  have ot to hale thcprmost courts: You first s a d  that iun 
account ofthe delavs of the civil courts. Is that m e  uf your reasons? 

. A  That is one reason, yes.  
Q. you knov that to he'a fact. that there are delays in the civil 

courts ot this Territorvi 
.I. I \I ould not say'in the cixilcourts of [his Territory because I 

am not familiar u ith them. 
Q. \lell, that is xihat \re are talking about. 
.\. But I say this: I drao on my general eyerience. 
Q. \Yell, is'there anything else besides the delays of the ciril 

courts? 
i Oh,  yes, there are manv reasons x h v  n e  should hare 

control und& the prorost court Gystrm. I thotight I outlined that 
Lerv elaborately in my direct testimony. 

One of 'the thihgs you said n asthat you had to hale some 
instrumentality to mfurct. your orders: 

Yes, uhich are not dfenses against the Territorial Courts or 
the Federal Cuuns., 

You arefamiliarn ith rhe fact that they could he made such? 
Bur, as I said, e!en though thev \;ere made offenses, I 

sould still hare  to go before the courts,'the civil courts, n hich is 
objectionable when the offenses are of this character that rest upon 
recurit).. ;\nd you place the Commander, then, of the area under 
thr control of other agents for enforcement of his regulations II hen 
he has the res onsibilitv of security. .Are you om to take the 
responsibilitl- i!r the sc&rity of these islands? Is %e 8ourt going to 
take the respansibilitv for the s r c u r i t ~  of the fleet? Is &,ernor 
Stainhack q i n g  to tbke the responsithitr for the security of the 
fleet? S o .  I have i t .  And. nor my cunscieke and nor mv duty will 
e te r  make me sav that I don't need the authority that gbes hind in 
hand uith my iuthority [ i i ~ ] . ~ ~  

0. 
. A  

Q. 
A 

"Tranrcrtpr of Rccord. p. lorn, Duncan, hahanarnotu. 66 Sup Cr 606 (Fcb 23 1916) 
'Old at  105 I t l  ieq 
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T h e  difficult!- \I ith thii  I ieu i a  that it gues heyond thc principlc that 
the man <in the spot in an emcrgcncl; may du  \I hatex c r  can tic rho\\ 11 
neceasary in the public defense. n i th  legal rcspiin~ib~lity as  in o ther  
tabes iif rummar!- eYecuti\ e action. and \uh,titutes an ahsiilutc and 
uhully 5ubicctiir measure ilf authiirity: the cuinmandrr IS free to i l ~ i .  

directly and by his o \ in  agent?, n h a t r \ c r  in giiiid faith he beliere5 
ihiiuld be dnnc. .\uthiirity is ueighted one hundred per cent.  \\hilt 
ci\il liberties and the xaliies inherent in self-griicmmenr a r e  fur the 

uccd to the \anishing pilint. Thi?  is the thcorv \I hich 
ourr .  thriiugh ChiifJusticc Hughey. rejectcd inStcr/mg 
as to"mdrtial l a \ \ "  in tiniciifeconrimic inalddlustnicnt. 

and  \T hich the Ciiurt has rejected rincc niorc i n  the present case.  It I \  

more than the cnuntry \ \ i l l  long accept; and. iirrtiinately. a ccim- 
mander can rlperdte iuccessful~y on  d less eYtreme theiirJ-. 

Ill 

T h e  iipiniona rendered in the IOM er  courts need niit detain us long; 
the Supreme Court Justices framed their opinions in their ( i o n  \ \ a > .  
relving on the record of the trial chiefly for the facts there de\eloped. 
In Duncan's case. District Judge \let&r held that "martial la\\" did 
nnt la\\ fullv mist during the year 1913. particularlv after .\larch 10. 
the day- m ' v  hich the civil authuritirs resumed their functions under 
the proclamations nf the Go\-ernnr and the Commanding General. 
Further. he held, thc Office of Llilitary Ca,\rrnmenr \ \ a s  "\IIthuut 
legal creation" and as such possessed no I a n  ful authority o \ e r  civilian 
affairs or persons. Hence. the prinost court created hy the \lilitar> 
&\ernor possessed nil au thor iv  to try the petitioner. This.  it is 
beliered. \ \as a some\\ hat artificial approach. \\hatever the pox\ ers <if  

the Commanding General. they tlou ed from the facts of the situation 
and not from \I hat he called himself. The  title uf"\lilitary Governilr" 
mav ha \e  been an irritant to the people of Ha\\ aii; legallv. it \\ as 
irr i letant.  T h e  district court had earlier held in t a u  unreported 

Ex parte Glockner and Ex parte Sefert, notwithstanding the 
decision of the Circuit Court of .\ppeals for the S i n t h  Cimuit in €11 
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parte Zimmerm~n,~~ that the writ of habeas corpus was no longer 
suspended,  so that question was considered settled by Judge 
Metzger.jo 

In White’s case, District Judge .McLaughlin held that there had 
been no necessity in August, 1942, for trying a civilian in a provost 
court: “ .  . . it is clear upon the record and upon the facts that White’s 
military trial advanced, preserved, protected the military situation in 
Hawaii in August 1942 not one iota.”51 

T h e  Circuit Court of Appeals for the Ninth Circuit reversed the 
judgments below.j* Six circuit judges heard the argument, and found 
that it required four different opinions to express their divergent 
views. Healy, J . ,  with whom Garrecht, J . ,  concurred, prepared what 
may be regarded as the opinion of the court. T u o  questions, he said, 
were presented: (1) uas  the court belo\% in error in holding the 
petitioners to have been unlawfully imprisoned; and (2) in any event, 
was the court precluded from inquiring into the legality of the deten- 
tion because of the suspension of the privilege of the writ of habeas 
corpus. 

First, as to the availability of the writ, the same circuit court of 
appeals had held in the Zimmerman case53 that the privilege had been 
lamfully suspended by the Governor’s proclamation of December 7 ,  
1941. T h e  court did not agree with the trial judge that this suspension 
had been terminated by the proclamationof February 8, 1943. But in 
viea. of the conclusions \I hich the appellate court now reached on the 
other question it was unnecessary to consider whether the emergency 
existing at the time the petitions were filed was such as to warrant the 
suspension of the ur i t .  So it u a s  assumed, without deciding, that the 
trial court had not been disabled from entertaining the petitions. Next 
came the question of the legality of the imprisonment. The  test 
applied was whether  the executire had acted upon reasonable 
grounds. Where, as here, the conditions had called for the exercise of 
judgement and discretion and for the choice of means by those on 
a h o m  was placed the responsibility for war-making, the opinion 
declared, it was not for any court to review the wisdom of their action 
or place its judgment against t h e i r s 4 i t i n g  Hirabaynrhi v .  United 
States.s4 

LVilbur and Xiatheus, JJ., concurred in the foregoing judgment, 
but held further that such changes as had occured in the condition of 

“ 1 3 2  F . ( l d ) e i l ( C  C .A. 9th. 1942),aifirmingadff1rionoiMer~ger,]., inthe DirrrictCourr 

“Tranrcnpr of Record, p. 391. Duncan /’. Kahmamoku, 66 Sup. Cf 606 CFeb 21, 1946) 
“Tranuript of Record, p 7 3 ,  White Y Steer. M Sup Cr. 606 (FTeb. 21, 1946). 
“ E x p a n e  Duncan, 146 F ( id)  1,6 (C. C A 9fh. 19441. 
”Er Perti Zimmerman. 132 F i2d) 4 4 2  (C C A 9rh. 19421. 

for the Territory o i  Hawail. 
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the Territory did not restore the right to the 15 rit of habeas corpus 
They  thought it "desirable to state this additional ground" for retersal 
"because the undetermined nature and effect of martial Ian v hether 
exercised by ~ i r t u e  of the necessities of 11 ar o r  under express authori- 
zation, constitutional or statutory, is a matter uf great doubt u h e n  
sought to he applied in indi\idual instances. , , , ' ' 5 5  Certainly the 
Governor's proclamation of February 8. 1943. had not restored thc 
prkilege of the 1% Tit. they declared: it had said exactly the opposite. 
Whether the danger of invasion \ \ a s  so imminent as to demand the 
continued suspension of the writ 11 as not considered a question for the 
judiciary, e\ en assuming that the courts could set aside a u holly 
arbitrary, capricious. or unreasonable determination as mere fraud. 

Denman. J , ,  thought that the court should have confined itself to 
holding that the petitions \rere fatally defective in that they contained 
"no allegation of the sole fact necessary tn sustain [them]. namely. that 
at none of the pertinent times did the military authorities h a w  reason- 
ablegrounds to believe the existence uf such danger [of invasion]" or of 
the necessity for military adjudication rather than citil trial.j6 Judge 
Denman cited Hirubayah Y .  Lkited Stater and Sterling c. Consranrrn as 
hating. in his opinion, established the test by uhich the petitions 
should be examined. 

These opinions ne re  all that \ \ere  filed at the time, and the report 
stated that Circuit Judge Stephens did not participate in the decision. 
But, on \larch I ,  1946. sixteen months later. and four days after the 
Supreme Court had reversed the judgment of the circuit court of 
appeals, Judge Stephens filed a dissent, "Nunc pro Tunc  as of Nnv. 1. 
1944."5' In explanation of his reasons for vithholding his dissent 
when the case u as decided in the intermediate court. he \\ rote. "I \I as 
keenly a\rare of the fact that the war \%as yet to he non  and that a 
dissenting opinion in these cases held more possibility of harm than nf 
good. . . ." T h e  opinion ah ich  he no\\ tiled v a s  "the result of 
intensive reading and study and is thoroughly documented. I believe 
it to be a substantial contribution to the history of one nf the most 
unique and important episodes in our nation's T h e  
dissent covers a good deal of ground, hut its central position is ex- 
pressed by the following propositions. That  the writ had heen sus- 
pended by the executive in pursuance of a congressiunal enactment, 
and that the suspension had not been reloked. u as not conclusive of 
the question: " .  , , the suspension cannnt be legal unless there is as a 
fact imminent danger and . , , because of imminent danger the public 

I' 1 %  F.(!d) ai $84  
161d a t  i9&Y I 
l . E z p o r n  Duncan. I T 3  F . ( W  941 IC C 4 9th. 1Y46j (disscnrmg o p m o n )  
"lbd. 
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safet)- requires the suspension of the \\rit."" F\idently, as he sa\\ it, 
this \$as not a political question but one for judicial determination. 
O n  the fundamental problem of the validity of the trials by protost 
court, he concluded that on the facts found in the court belou there 
\I as "no color of authority for the military to arrest a civilian, tr!- and 
convict him, and srnd him to jail by order of a provost cnurt, and that 
without the right (if a jury."60 

IV 
\!'e come nou to the proceedings in the Supreme Court. Certiorari 

\vas granted on February 1 2 ,  194.5.61 Argument \ \as heard (in De- 
cember i f o h r  ing, and the decision of the Court \\ as annuunced on 
February 2.5, 1946.62 By proclamatirin dated October lY, 1914.83 and 
effective on  the 24th-this was subsequent to the argument in the 
circuit court of appeals and just prior to  the filing of the judgment 
there-the President had declared the pri\ ilege of the \\ rit of habeas 
corpus restored and martial la\\ terminated. In argument before the 
Supreme Court, the C h e r n m e n t  accordingly abandoned its conten- 
tion as to the suspension of the writ and rested its case on the validity 
of the trials as a i th in  the "martial Ian" for uhich the Organic .Act 
provided. 

It followed that thcre was no occasion for the Supreme Court to 
discuss the problem, about \\ hich a ne\\ fog has recently gathered, as 
to \\hat branch of the go\-ernment is til judge \\ hcther, in cases (if 
rebellion o r  invasion, the public safety does indeed require the sus- 
pension of the privilege of the u r i t  of habeas corpus.64 

Ri G 12831 (1Y441. By  Erecurne  Order  1.0 9189 of the 
Secretan, of i \ a r  to designate the Cnmmanding General, 

Ocean Areas, 2s the milnary commander iiirhm the 
meaning of rhe 4ct of \Larch 21.  1942 9 FI D. RI L 1 2 8 3 1  (1944) T h e  mrlirary commandcr 
iinuld h a v  pouer .  on findingrhat there &as m h t a r )  n e c c i r q  therefor rocr tabl~ih regulat~r,nr 
on m impurtanr list of matreis thereafter enumerarrd. Thus Hatiail emerged from a regrme of 
'maitid IN'' t o  a condition %herein necessan, military controls could be eiraiilirhed by 
regularion, with enfurcement through rhc regular ccmrts 

O'The more significant authorities are collecred and discussed in FIIR\II\.  T H ~  L h i i  (IF 
Mmriu Rcii (2d ed 1943) 5 44 Heretofore the caniruxers\ has been u hcfher ~t v as fur the 
executwe or fur C o n p s i  to make the dctermlnarion Manhall. C J , sad,  ubrtrr. in Ex per 
Boliman, 4 Lranch 7 % .  101 (L S. 180;). I f  a i  any rime the public safef) should requ re  fhc 
rurpeni ionofrhepuwm irsfed bvrhisUudiciarrlacrIn rhecnumofrhe Cnired Starer. i r r i fo r  
the leerlarure f c  ray i o .  That  question n poliricai considerations. on ah lch  the 
legislature ~ r r o d m d e  ' Seeds02 S T ~ Y .  \ ~ i i i ( j f h e d  189115 1 1 1 2 .  Theargumenr 
13 strengthened by the circumstance rha LO" rerrricrmg suspension of the wnf o f  
habeas corpur ippearr ~n i r r ic l r  I. I 9 of the Const~rutm-nor ~n 4ri1cler I1 or 111 Bur qwte 
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\ I r .  Juwx Black. fur the (hu r t .  c.1inc .it once til thc qurstiiin 
\\ hcthcr the "niartial la\\ '' x i  hich (:ringress had  authririzcd til hr 
eitahlishcd v e n t  s o  fa r  a\  to Iustify the trial\ by prii\iist c i iur t  here in 
qucsr i i in .  I f  the constructiiin o i t h e  \tatute ga\c an anbncr  adxerce to 
the military jur i$dict im it i!riuld hc n c e d l e i i  fur the Ceurt  tii drcide 
the  ciiiistitutional qucstiona other\\  i re raised. T h e  (:iiiirt liioked first 
tci thc language iiithc Organic \ct .  and particularl!- to its pro\ ision for 
placing the Terntor! under "martial lau  ." R u t  that exprcssiiin is s o  
loose and indcfinirc that the \tatutc failed adcqudtcly tu define the 

he piiucr it g a ~ c .  Thcn did the  Icgislari~c history yield an  
I'hc C;li\cmment had  pointed oiit that Sectiiin 67, in its 
fur ~'inxti~?l la \ \  ." had lxrrrcru cd the language iif the Con- 

if the  Republic iif E-Iau ai l .  s i  hich itself had been construed 
and  applied by  the Supreme ( h r t  i i f  the Republic in I 8 Y i  in the casc 
( i f  In re Kalariianaoie Bi-a judgment in s i  hich the narrou drictrine rif 
I,.\ parrc .Ililligan had becn rejcctcd and the military trial  of insurrec- 
tionists sustained. \ I r .  Justice Black found this circurnstanre to11 
tcnuriu\ to gii\ern thc construction of the Organic l e t .  rrpcciall>- 
i\ hen the legidativc history made it abundantly clear that Cilngrcss 
i i c ~ c r  intended that the  United States Constitiitinn shuuld ha\?  a 
Iimitcd applic.itiun t r i  Han a i i . 6 6  The situation iif rhc Islands \ \ a s  
peculiar as to its c\posurc to invasion and the p<issibility that eitrarir-  
dinar)- measures might be necessary-hut the (:iinstitutiim means the 
same thing thcrc that it n i i u l d  in iithcr parts i i f  the L-nited States in 
like case.  It is t u  bc noted that no one  on  the C<,urt differed frriin this 
conclusion 

'I'hc iipinim c<mtinuer: 
Since both thc laneuace of t he  Organic \ c t  and its Irgislati\e 

histrrri id to indicdc rh"at rh pr of "martial la\!" in Hav a i i  
includes rhr supplantine of ciiurti bv militari- trlbundls, u e must 
Ir,ok t i l  rither wurces I n k i e r  r o  intcrprcr th& t e rm.  \\r think the 
ancu e r  ma!- hc found in the birth, de \e lopmmt and gnnr rh (if our 
eiiicrnmenral initnutimi UD to the time Conerrir oassed the Or- 
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and punished bv military tribunals? Let U S  examine nhat those 
pfincipies and p'ractices hare been, with respect to the position of 
c d i a n  government and the courts and cum are that uith the 
standing of military tribunals throughout uur ! h o r y e '  

One di\ ines at once how the opinion \vi11 run from here on. Instances 
selected from the constitutional history of England under the Stuarts, 
from the colonial struggle with George 111, and frum the occasional 
use of troops in aid uf the ci\ il pou er, go tn shou that legislatures and 
cuurts are cherished institutions and that military tribunals are not. 
Hence the conclusion: 

TVe believe that nhen Con ress passed the Haxiaiian Organx 
i c t  and authorized the estabEshment of "martial Ian" it had In 
mind and did nor \\ish to exceed the hiundaries between militar , 
and civilian p w e r ,  in vhich our people hare alnavs bcliered, 
II hich res onsible militar and executive officers had heeded, and 
XI hich halbecome art o?our political philosophy and institutions 
prior to the time &Ingress passed the Organic . i c t .  The phrase 
"martial l au"  as employed in that Act, therefore. v hile intended to 
authorize the militarv'to act orousI\ for the maintenancr of an 
orderlv ciril government and k r  the defense of the island a ainst 
actual'or threatened rebellion or in\asion, uas not intenkd to 
authorize the supplanting of courts by military tribunakB8 

Air. Justice Alurphy picked u p  the theme on  nhich 311, Justice 
Black closed, and went on to elaborate fortissimo. Not only \vere the 
military trials in these cases unnarranted by the statute; they were 
obviously inconsistent v i t h  the Bill of Rights as well. His objections 
\I ere leveled not so much at the contentions of the Government or  the 
holding of the intermediate court as at the \ iews expressed by General 
Richardson. Some of that testimuny has been quoted above, and 
lanvers may think that l l r ,  lustice ,\lurDhr did not essav too difficult 

L I  

a task in rebutting it.  
" 

T h e  concurring opinion of the late Chief Justice Stune is charac- 
teristic of that great man's utterances-terse,-energetic, helpful in its 
straightfor\\ ard good sense, and free frum histrionics. "I do not think 
that 'martial la\\ ' ,  as used in 5 67 uf the Haaai ian Organic Act, is 
devoid of meaning."89 T h e  executive had a broad discretion in deter- 
mining \I hat the emergency required. But executive action is not 
proof of its o n  n necessity; \I hat are the allov able limits of military 
discretion is a judicial question. "I take it that the Japanese attack on 
Han-aiiun December i, 1941. nasan'inl-asiun'\l-ithinthemeaningof 
5 67. But it began and ended long hefvre these petitioners v e r e  tried 
by military tribunals. . . . I assume also that there was danger of 
further invasivn of H a u  aii at the times of those trials. I assume also 
that there could be circumstances in \I hich the public safety requires, 

*'66Sup Cf a t 6 1 3  "Id a i  613-16. a( 620 
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and  the Cons t i tu t ion  permita, substitution , if tr ials by milltar: t r ibu-  
nals tor trials in the citilcourrs. But  the  rrcrird liere d ~ s c l i m s  n 
crinditinns in Ilanaii. a t  least during the  prriod atter Fehruar!, 19-12, 
and the rrial coiirt so found."'" Trial in a c i \ i I  cniirt u o ~ i l d  no  mijrc 
ha\ c endangered the public safety t h a n  the  gathering of t h e  pirpulacr 
in aalririns and placesofamusemcnt, I! h1ch had been prrmitted b! the 
nillitar! aiithoritie). Thc conclusmn n a s  that the  trial5 u erc not 
duthrri/ed b>- the  stdtute. 

\Ir .  Justice Burton. in s i  hose disscnt 111. Justict Frankfurter 
iiiincd. diffcrcd little f r , m  the ChieiJustice in mode ! ~ f  approdch: the 
\ ariancc in result \\ .is principally attributable to d difference a5 t i ,  the 
limits C J ~  tolerance to be admittrd in passing upon inilitar!- actiim in 
time ofenicrgenc!-. "It is 15 ell that the outer limits d t h c  lurisdicrion of 
o u r  niilitar>- authorities is subject t!i rc\ie\t h!- o u r  c!?urta c ~ e n  under  
such n t r en ie  circIiiiistdnces as thus? (it' the battlr field . . . I h i s  
Court can ciintribute much to the nrderly cmduct  i i f  gorcrnmrnt .  if ir 
u ill iiutline reasiinahle boundaries fcir thc discrctiiin iif the rcspccti! c 
departments ( i f  the Cairrrnment. 11 ith full  rrgard fur the limitation\ 
and also frir the responsibilities imposed upon them h!- the  Ciinstitu- 
tion."i' In this case he felt obliged "to sound a nine of \I arning ag~iinst 
the dangcrs ofri\er-e.ipansiiin of judicial c i in t r r i l  inrc thc  fields allotted 
by the Ciinsritutiiin tu agencies of legislati\ e and excu t i i  e acti!in."" 
He proceeded to a rather detailed auric!- lit '  t he  histrir!- rif military 
c!introl in Ha\\ aii. beginning \I ith the hlach day of Pearl I l d r h o r  and 
noting the gradual lifting of restrictions. "\Vhether or not from the 
I antage priat (if the present this Court ma! diaagrce \I ith thr  judgment 
cxrrcired h!- the military authorities in their schedule <If relaxation of 
contrril is not material unless this Court finds that the schedule \ \ a s  so 
delayed as to exceed thc rangr of discretion \i hich such ciinditiirns 
pruperly \ ? s t  in the military authiiritics."'3 Fur himself. 1Ir .  Justice 
Burton 51 as  unahlc to find that thi5 di\crction had brcn i iiilated. int i  
then. holding ajar d door\ \  hich is ordinarii>- firmly clmed. he affirrdcd 
a glance ,it an interesting xista i d  speculation: 

O n e  v a \  to tc'st the soundness uf a decision tiidav . . 15 til a d  
uursel, cs  G hethcr ur nor on those date\ [!!hen the  pentimers u cru 
t r ~ i ] ,  \i ith the \I ar against apan ~n tull w i n g  this Court u iiuld 
haic. orrhould haxe, granra jd  riritoThatirasci,rpu,, an  inlunctirm 
u r a n  ritr,fpr,,hitiitirinto rclrarethcpetirioncrsorr,thcri, isetoou\t 
the pniriist court? of their clairncd lurisdictwn. Such a test em- 
phasizes thr I S S W  I helime this Court n d d  not haic bocn ius-  
riiied in granting the relief suggested a t  such times .\lso I belie! ii 
that this"(,oun might veil hate found itself embarraswd had it 
ordered such rclief and thcn had anamptrd to  enforce its rr r rkr  in 
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thetheaterofmilitaryoperations. at atimeuhentheareau'asunder 
martial lau and the u rit of habeas corpus \I as still sus ended, all in 
accordance a i th  the orders of the President of the Anired Statcs 
and the Go\ernorofHaaaii issued under their inter rerationof the 
discretion and responsibility \ w e d  in them bv the [onstitution of 
the Lnited States and by {he Organic i c t  O F  Ha\\aii enacted by 
Congress." 

v 
T h e  import of the decision is that "a military prrigram u hich triok 

over all gosernment and superseded all civil Ian s and ciiurts" u as not 
narranted by the provision in the Organic . k t  for placing the Terri- 
t o w  under "martial Ian ." T h e  Court took pains to say that it u as not 
paising upon "the po\ver of the military simply tii arrest and detain 
civilians interfering \I ith a necessary military function at a time of 
turbulence and danger from insurrection or u a?: that this u as not d 

case lvhere violators of military orders ue re  to be tried by regular 
couris, as had been the situation in Hirabayarhi 2'. ln i ted  Stater; and 
finallv, that "there \I as no specialized effort of the military, here, to 
enfor& orders u hich related only to military functions, such as, fur 
illustration. curfeu rules or blackouts." T h e  army commander had 
taken orer  the entire function of government, and the courts. so far as 
they a e r e  regarded as "agents of the llilitary G ~ e r n ~ i r . " ' ~  This ,  it 
\va; held, a as more than the language of the .\ct could be taken to 
mean. 

It may be noted that the Court n as interpreting a statute of 1900 
providing generally for the government of the Territory. and that the 
particular section under consideration looked indefinitely into the 
future and u a s  pointed at no specific emergency. .\statute enacted in 
the face of some actual peril, and importing a legislative judgment of 
u hat the immediate situatiiin required." uriuld no doubt be entitled 
to more indulgent consideration. But in any future emergency the 
commander ui l l  probably have to act n ithout legislation adopted 
specifically for that situation, and indeed without even the support of 
a provision as strong as Section 67 of the Organic Act for H a n  aii. So, 
uhi le  this decision is technically only a construction [if statutory 
language, \re may take it that it nould be the vieu of the Justices u ho 
joined in it that a commander u hu has to act ui thuut  any specific 
statute on which to rely \I ill be constirutionally restrained by those 
principles \I hich the Court finds applicable to the interpretation of 

" I d  at 630-31 
731d at  61 I and n Y 
"General Order Uo 3 7  o f J m  2 7 ,  1Y42, Hunolulu Star-Bullctm. Jan 30. 1942 p 8 
ii h \ r i r  Public Lpu S o  301 o f \ l a r c h 2 l ,  1942. 56 S T ~ T .  1 7 1  (1942). 18 L S C. 59.alSupp 

1945) 

115 



MILITARY LAW REVIEW [Bicent. Issue 

this statute. Indeed. as crinatrued. the statute authorized nothing nitire 
than criuld hate  been sustained \\ ithiiut it .  

The  great lcswn tii be learned from the case i\  that the C 
rejected the thciiry that. in a situatirin of threatened in\ 
ciimparablc emergency, it is prnper fur the commander to take upon 
himself thc position iif"military gu\emiir" ilf the entire cnmmunity. 
bringing the \I hilie field government under his command and 
thereaftcr opcrating d t  u ill either through milltar!- suhiirdinates or 
thrririgh ci\ i l  functionaries acting as hi5 "agents." This  \\ as the theor!- 
\i hich Cxneral Kichardsiin expounded, \I ith e\ ident sinceritv and 
con\ ictiiin. in his testlmrin!-, and this i s  the theory \i hich the Court 
deiinitir el!- repelled. T h e  General u as right in insisting on  his point 
that it had been necesiary til publish regulations, and in insisting that 
thcrc must be wine tribunal to enforce them. Rut \I hen it came tu the 
question rif \\ hy the machinery prmided by Exccuti\e Order So, 
YO66 and Public La\\  \-ii. 503 \ \odd  lie unsatisfactiiry. the ansner  
scemed tii spring from the deep-seated prrfcrences of a professional 
soldier rather than from any objective determination (if the inade- 
quacy of the method \\ hich Congress had pro\ ided. I f  alleged !-iola- 
ticins \I ere triable in civil courts. it u as said. the military commandcr 
\\ ould be"subjected to all sorts of influences. political and other\\ ise." 
\\ hich does not seem a rational conclusion. Trial in c i d  courts ~ o u l d  
bring "its concomitant Yet. u hen this oblection \ \as  probed 
in cross-examination. it \I as apparrnt that it rested on nothing specific 
o r  tangible. 

At the hearing o n  \\ hite's petition. the General \\as not called. his 
testimony in theDnnsari case hringintrnduced by stipulation. So thrre 
1% as no occasiiin tu ask him \\ h!- the trial by pro\ust court of one 
charged t i  ith embezzlement \ \as  necessary to the defense of Ha\\ aii. 
Indeed. it \\auld seem that no convincing reason could hate  been 
ad\ anced 

\ \hen the Commanding General of the \\ rstern Defense Com- 
mand imposed a curfeu upon persons of Japanese ancestry, the Su- 
preme Court sustained him. pointing out that "reasonably prudent 
men charged v i th  the responsibility of our national defensc had ample 
ground for concluding that \I c must face the danger of invasion." a i d  
that "the challenged orders \ \ere  defense measures for the a w u e d  
purpose of safeguarding the military area in question, a t  a time of 
threatened air raids and in\asion by the Japanese forces. from the 
danger of sabotage."'s \loreover, \ \hen the same commander ordered 
the exclusion of such persms from areas along the coast. the Court held 
again that it could not reject the finding of the military authorities: the 

'BTianicr ip i~r fRccord .  p lo??. Duncan j .  hahanamoku, 66Sup Cr 606(Feb ?i 1YMI 
'@Hirabaiarhi I Cnired Sratcr, 320 L S 8 1  91 Yi i I V 4 l j  
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measure had "a definite and close relationship to the prevention of 
espionage and sabotage"; "the power must be commensurate with the 
threatened danger." no 

Certainly the Pacific Coast \$as less threatened than Havai i .  .\nd 
though the Japanese exclusion and the denial of trial in a civil court are 
not cummensurable, one feels that the former measure \!as more 
severe than the latter. Does it seem strange that the Court. speaking 
through the same Justice, sustained the one and found the other 
excessi\e: Possibly k i t h  here and in the Milligan case the Court 
tended to become stricter after a \Far had been won. T h e  remarks of 
\Ir. Justice Burton suggest that this \$as a factor in the result. Yet a 
rational and uhol ly  adequate explanation lies in this, that such 
measures as v e r e  sustained, though drastic, had a clear relation to a 
permissible end; the justification for trying Duncan and [Vhite by 
provost court really came to nothing more than ipse dixit of the com- 
mander. 

We need a coherent doctrine forthe future. !Ye need not erolve new 
doctrine, for nothing that the Court has decided is inconsistent ~ i t h  
what has alvays been sound in principle. And perhaps the place 
u here it v ould be most useful for the doctrine to he taught is in the 
higher service schools of the army, in order that the commanding 
generals and senior staff officers of the future may have an accurate 
conception of the la\% and policy of military control as it impinges 
upon the civil affairs of a domestic community. 

Military thinking runs to absolute solutions. Responsibility ordi- 
narily carries u i th  it the power to command. And it seems axiomatic 
that command is indivisible. Hence, to make a commander responsi- 
ble for the safety of a threatened area calls to mind the analogy of an 
army post and suggests that the whole area is brought under com- 
mand. Let no one forget that after the disaster at Pearl Harbor the 
military authorities at Havai i  bore a very anxious and lonely trust. It 
is not astonishing if, with a soldier's instinct, they acted on the 
theory-which G o v e r n o r  Poindexter ' s  p roc lamat ion  c lear ly  
expressed-that all pouers of gmernment \%ere concentrated in the 
Commanding General. With the proclamation of martial law, i t  
seemed no doubt that a suitch had been throun,  the civil goxemment 
had been disconnected, and thenceforth all power n as to flow from a 
single generating source. It was a clear-cut solution, calculated to gire 
strength and cemfort to an anxious commander.8' \ r e  no\+ learn that 

s°Koremarsu I Cnired Starer. 121 L S. 214, 2 1 8 .  2 2 0  i1944):cf E r p m  Endo, 123 L- s. 281 
(1944). 

Lawyers,  too, c r a w  blach and u hire solutmnr. Recall ChiefJurtce Marrhdh decmanr ~n 
federal-scare ielatroni, as t o  ithrch he bel ined there should be no clashing ro\ereignries, no 
rnrerierlng pauerr ,  and compare Mr .  Justice Holmes'larer mmtence that mosc querrianr m the 
I an  are quertwnr of degree ' Nonh and South Pules i m p r t  m equzror " 2 HOLIIES-RILLOCI. 
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that theor\- \\ a5 incorrect. and that a different analvsis must be made. 
T h e  progkam of "total military go\-ernment" d idno t  recognize ade- 
quately that thc ci\il goLemment should rightly hale  continued to 
preside over all matters i\ hich the public defense did not require tn be 
placed under direct military control. nor did it take into proper 
accnunt the basic principle that the commander's authority o i e r  c i \ i l  
affairs is limited to measures of demonstrable necessity. \ l e  must 
accept d scheme 11 hich accords 1% ith the judgments of the Court. 

. i n  adequate analysis. it is believed, i\ould run in such terms as 
these. There is the highest constitutional sanction for suppressing 
insurrection. for repelling invasion, for using "the entire strength of 
the nation , . . to enforce in any part of the land the full and free 
exercise of all national poi\ ers and the securitj- of all rights entrusted 
by the Constitution to its care."82 "The n a r  poiier of the national 
government is 'the poir e r  to \I age \I ar successfully'. , . . Since the 
Constitution commits to the Executite and to Congress the exercise of 
the 4 ar poxver in all the ~icissitudes and conditions of \I arfare, it has 
neces5arilk- giien them \ride scope for the exercise of judgment and 
discretion in determining the nature and extent of the threatened 
injury- or danger and in the selection of the means for resisting it."83 
Broad as is the "permitted range of honest judgment as tn the measures 
to be taken" by the commander on the spot. hou ever, his discretion is 
not absolute and his \vi11 does not make the lau . For "n-hat are the 
allov able limits" of that discretion. "and n hether or not they have 
been o\erstepped in a particular case, are judicial questions."84 T h e  
pov er. then. is adequate to any danger; but those \\ ho exercise it must 
be prepared tn satisfy the courts that there was  a"direct  elation,"'^ a 
"substantial basis fur the conclusion" that this \ \as  indeed "a protec- 
ti\e measurr necessary tu meet the threat."86 

In principle the civil authorities-federal and state or territorial- 
continue to exercise their rightful PO\\ ers. If the military commander 
exerts a control necessary to the accomplishment of a lawful mission, 
thenpro tanto the civil authority gixes \\a).. ;\sa matter offact, the civil 
authority \ \ i l l  no doubt bend for the moment to any command sup- 
ported by force: questions of the rightfulness of the command are 
eventually resolvable b)- the orderly process of litigation. just as with 
any other exercise of executile pov.er. \Ye ha\ e not an absolute but a 
mixed situation; not exclusive but cnncurrent authority. This  is not 

ss5ac Hirahaiaihi \ Lnired Starcr,  320 C S 6 1 .  Y I  (194J) 
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congenial to the soldier's mind; but the alternative xould  obliterate 
interests of ciril liberty and democratic government too valuable to be 
sacrificed more than is actually necessary. 

T h e  general gets under this theory all he really needs. n b a t  neu 
controls does the emergency require? A curfea: .\blackout? Special 
directions as to traffic to prevent confusion in case of an alert.: What- 
ever is necessary, let it be done. Now, can the civil authorities meet 
those needs? If they are cooperative and can give effective enforce- 
ment,  it will be in accord with hasic principle, and an economy of 
military effort as ue l l ,  to meet the need in that \I ay. Much can be done 
to coordinate action by keeping the staff of the commander in constant 
touch with the civil government.*' Should the civil authorities be 
unuilling or  their efforts pro\e ineffective, or if the matter is of such 
rital importance that it must be brought directly under command, 
then let the commander himself exert the necessary control and issue 
the necessary regulations. h-ext, hon. shall such regulations be en- 
forced? If there is legislation-such as Public La\% No. 503-making 
the breach of such a regulation a criminal offense, then the ordinary 
courts will be arailable for enforcement. Barring some very special 
circumstance, such as local disaffection, it is not to be assumed in 
ad\ ance that the courts uil l  be inert or ineffectire. Perhaps here too 
some mutual understanding can tactfully be effected, although in such 
a situation judges and generals often r i e u  one another n i t h  initial 
mistrust. If there is no statutory basis upon uhich  the civil courts 
could enforce necessary military regulations, presumably military 
commissions and provost courts \vould have a function to perform- 
and Llr,  Justice Black's opinion takes care to point out that the decision 
of the Court does not extend to that situation. 

It is desirable, even from the point of view of the military au- 
thorities, that the civil courts remain open and in the unfettered 
exercise of their jurisdiction-sare as the suspension of the mrit of 

a7Eien u ithin the armed s e i w e s ,  safery and IUCCCSS may depend more upon eiiectn e liaison 
than upon direct command. Though all units and activities may be under rhe ultimate direction 
done supreme commander, many arrangements habe to be worked out direcrly beween the 
elements concerned, uahour  going up and doun the channels of command Teamwork. 
support, liaison, coordination are all rdeas ~n common use ~n the aimv In any headquarters, a 
itaiisecrionu hichinmares a recommendation IS responsible iorobrainingrhe concurrence ofai l  
other mrererted pmier beiore the matter IS presented m the chrefof rtafffor ~ c f i o n .  and \$here 
c ~ n c u r ~ n c e  IS \iithheid, much ~ 1 1 1  ordinarily be done cocampromire the dliference ratherrhan 
IO seek a command decision Usunlly the order u hich is finally issued in the commander's name 
is thui  the result oidircurrron and agreement. wry much as an execudbe order ofrhe Reildent 
oranactofCong~srmayrecorda~errlemenrfreelyarrived ai bydiiferenragencierand mreresfs 
inourdemocratic ryrrem. Indeed. rhereira srrlkingsimiiariry berueen the funcrioningof a hrgh 
headquarters nnd the uayrofoificial IVarhmgron Theorgani2ationafunitedeif~rtinrhe recent 
n a r  abounded ~n srrlking iiiwtratmnS of the truth char e \en  m mrlitary marren ad boi arrange- 
ments and  onc current effort may be used as % e l l  as diiecr command Though a theater of 
operations uar under a supreme allied commander. ~f took samcrhing much greater than mere 
command authority fo a n a m  the optimum conrriburion from each d l y  and co-belligerent. 
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habeas ciirpus may affurd a dcla>- in ~us t i fyng  dctentiiins. Fur once 
thc commander realizrs that the principles iif our la\\ arc hrriad 
eniiugh tu sustain all that he really needs ti, do. h e  shiiuld have no 
dread rif that I au  . There may \cry likely be instancri \I here an  
inferior ciiurt judge \i ill take tixi narriiv a vie\\ {if e\rcuti\e dctioii. 
but the Supreme Court may be I i i iked tc n i th  confidencc to $et 
matters right o n  appeal. T h e  militarv auth~iritics may men 5% clcoinc 
the opportunit>- to h a t e  their measures tested b! rimel!- rewrt  tii the 
ciiurti. Fiir esaniplr. in the matteriifrhe s,ibilteurs. the prnnipt action 
of the Supreme Ciiurt in hearing and deciding I'\ parteQiiirin '@ g a t e  
securith- to the .Army and settled by an authi~ritatir c ansn cr  the quite 
ill-foundcd apprehension that the trial by military ciimmissirin v a s  
improper. i shreu d ci~unselliir. too. might explain tii the gcncral that 
sooner o r  later he doubtless \\ill  be called t~ accnunt. and that experi- 
ence shuu s that hia chances of 1 indicatiim arc far better if the litigation 
occur\ I\ hile the \I ai- is ( in.  This  is borne out in the present case. both 
by the ciincluding remarks iif \h Justice Burtiin and by the curious 
circumstance id the dela>-ed appearance of Judge Stephens' dissent. I t  
sccnis tu  bc ciinfirmed b! the judicial hiitriry iif British defense 
legislation. 

T h e  f(iregoing cannut claim to  be an  esegesic r,f Duncan :. 
Kahanamoku. For 11 hat has been \I ritten a b m c  accepts the \i ar pin\ cr  
as m e  (if the ciinstitutional functims for \r hich n i l  apology need be 
made.8Y dssurncs that here commanders in erstep the bounds in their 
c n  il relatiiins it is niore often frum misciinceptiiin than from an itch fnr 
pouer ,  and identifies the problem at hand as a \pecial case U ~ C N X ~ O I -  
ling administrati\ e action by la\\ and rccmciling ci\ il lihert) \\ ith the 
imperari\e tha t  the integriv of the ndtiiin must he preaerted. Thc  
opinion in the Duncan case \!as cast in quite d different m d d .  UniiLc 
that of Chief Justice Hughes in Sterling c Conrtantrn.so it d i m  nut 
\I [irk out an nnalvsis 11r state a formula. I t  apprridches the priihleni 
fmm the angle <if the deprir ation of petitiriners' civil rights, and find\ 
in the traditiiinal subordination rrf militar!- to c i r i l  pou er. as rclatcd to 
statutriry construction. a sufficient basis for sustaining their conten- 
tions. T h e  (:ourt selects its theme u i t h  a high sense uf puhlic d u t y  
and nil doubt had ewcllent reasons for the particular line of thiiughr 
11 hich it adopred. Perhaps it \i as unu  illing to come til cluse grips \\ ith 
the intricacies i i f  a situatiiinout u f \ \  hich other litigation ma)- arise and 
cume before the Court. 

T h e  Court's cxporition. hou ever. Iea\es difficulties in a mind 
v hich seeks v ith all due deference 10 learn just x i  hat is the Ian today. 

I5 3 1 -  L S I 1191 
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Fur instance. I l r .  Justice Black observed that "militav trials of civil- 
ians charged with crime, erpeciullj when not made subject to judiciul 
ret,iew, 3 '  8 1 are obriously contrary to our  political traditions. One 
wonders how, in practice, judicial revieo could be had over a svstem 
of military tribunals during a period of martial rule, assuming tor the 
moment that the situation \varranted trials by such courts. \-either the 
courts-martial which are pro\ided by statute for the serlices nor the 
provost courts and military commissions nhich are created during 
periods of martial rule at home and military government abroad. are 
"courts" proceedings of which are re\-ieu able bv  the federal 
judiciary.8z "Correction of their errors of decision is no; for the courts 
but for the military authorities which are alone authorized to relieu 
their  decision^."^^ One  cannot suppose that the Supreme Court \\as 
suggesting that Congress create a legislati\e court to revie\! the pro- 
ceedings of such military tribunals as might be established in time of 
emergency. It used to be the practice in some of the British colonies, in 
periods of "martial law" incident to serrile or natile revolt, to desig- 
nate civil judges to sit in extraordinary tribunals to administer sum- 
mary punishment. In such a situation the judge sat not bv virtue of his 
office but by reason of his appointment by the authorities administer- 
ing "martial la\r.." If the Commanding General had perpetrated such 
an anomaly as to order the judges tu sit in revie\\ of the provost courts, 
it could only have been on the theory that they a e r e  so much his 
"agents" that he could direct them to exercise a jurisdiction not their 
own.  Consequently, it is puzzling to imagine 11 hat the Court had in 
mind. 

-\nother passage in the opinion gives rise to uncertainty and confu- 
sion. I t  runs as follon s :  

The last noteuorthy incident before the enactment of the Or- 
ganic Act \\ as the rioting that occurred in the Summer of 18Y2 at 
the Coeur d'Alene mines of Shoshone County, Idaho. The Presi- 
dent ordered the regular troops to report to the &\ernor for 
instructions and to su port the civil authorities in preserxing the v. Laterthe Stateluditoras agentoftheGwemor. andnatthe 

ommanding General, ordered the troops to detain citizens with- 
out trial and to aid the Auditor in doing all he thought necessary to 
stop the riot. Once more, the military authorities dld not undertake 
to supplant the courts and to establish military tribunals to t y  and 
punish ordinary cixilian offenders.84 

This  appears to bring together in a composite sketch events \! hich 
actually took place on two separate occasions. in 1892 and in 18Y9.85 
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t a c h  disrirdrr grcu iiut of t h r  acti!ities u f t h r  \ \es tem Fedrration irf 

.\liners in the Coeur d'.llene. In the summer of 3892, Goternor 
alled upon President Harrison for regular trovps. and iayued a 

proclamation declaring Shoshone County tu be in a state of insurrec- 
tion. T h e  President iysurd hi7 priiclamatirin. pursuant tv  atatute.Y6 
commanding the insurgents CII dispersc. Regular truops and state 
militia ue re  sent tu thc scene. the commander of the f i rmer  being 
instructed tu report til the Gwernnr  for instructinns. and to suppnrt 
the civil authorities in preserr ing the peace. O n  the appearance of the 
troops, the insurgents fled. 'Thereupon an dnmnaliius condition en- 
sued. \! ith the commander of the state troops, acting as representatn e 
of the Go! ernor, carrying on martial rulc \i ith the support of fedrral 
truops. . M e r  a month and a half, the regulars \ \ere  ~ i t h d r a \ \ n . ~ '  

"Later"-that is. seven years later-vccurred the episode in u hich 
the State Auditor gate iirders tn the fedcral trvops. After years of 
chronic unrest in the Cucur d ' . l kn r .  matters again becanic acute in 
ipr i l .  I R Y Y ,  x i  hen mine property valued at S250.000 \ \as  dynamited. 

Gvvernor Steunenberg called upon Presidrnt hkKinlcy for trn(ips- 
the state militia then being in fedrral arrvice in the Philippines-and 
declared Shoshone County tu br in a y ta t r  nf insurrectinn. T h e  State 
Auditur II as designated by the Governor as  his personal rcprcsenta- 
t k e ;  and. in disregard of the pro\isions of i r m y  Regulations.Y8 this 
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representatire of state authority w a s  allo\red to exercise command 
m e r  the regular troops sent to the scene. During the period of this 
emergency many persons were held without a search fin arms 
was conducted, and a neu spaper suppressed, all  by the state officials, 
\\ hile the general officer commanding the regular troops put his po\r er 
behind their decisions, and kept guard over those \\horn they v anted 
held in arrest. On \lay 8, 1899, "by order of the Governor and 
Commander in Chief," the Auditor published a proclamation Lvhich 
he had prepared in concert u ith the attorney for the mine operators, 
establishing a permit system for employment in the mines. It w a s  
submitted to the general, "as a matter of courtes)., to give the applica- 
tion dignity. and to receive assurance, in case there \+as an attempt to 
obstruct its enforcement, that [the Auditor] could call on the troops 
. . . for protection." T h e  proclamation, as posted, bore the endorse- 
ment: "Examined and approved. H. C .  l l e r r iam,  Brigadier-General, 
United States Army." This order required that an applicant for \I ork 
in the mines must sign a statement which, inter alia, recited that he 
heliered that the crimes had been perpetrated by the miners' unions of 
the Coeur d'.Uene, and continued: "I hereby express my unqualified 
disapproval of said acts, and hereby renounce and forever adjure [sic] 
all allegiance to the said miners' unions. , , ." T h e  representative of 
the state authorized to  pass upon these applications to work \vas nnne 
other than the company doctor, u h o  drew his compensation as such 
from deductions made by the company. 

\ \hen  Llr. Root became Secretary of \ i a r ,  he took steps to extricate 
federal troops from this situation. 

This episode has had an unpleasant notoriety in the history of the 
labor movement. T h e  House l l i l i tary Affairs Committee held hear- 
ings and rendered majority and minority reports. Then  the Industrial 
Commission went m e r  the ground again. T h e  case has generally been 
regarded as an example of hnn. such an emergency should not be 
handled, particularly because it threxr the authority and power of the 
United States behind the policies of state officials, no matter how 
partial o r  benighted such policies might be . loo  

It is hardly to he supposed that \ lr ,  Justice Black and those \rho 
joined 11 ith him \vould with full kno\r.ledge have singled out this 
episode as a model to be follo\ved. T h e  fact that the emergencies of 
1892 and 1899 seem to have been confused suggests rather that the 
reference was made without any detailed examination, simply be- 
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cauie it appeared to support the pruprisition thdt militark- authorities 
ought to he subject ti) the cilil go\ernment . 'O'  Yet thc iact that the 
Justiccs sa!\ nil reason to pause m e r  a narrati1.e \I hich aha\\ s the 
Federal Government. \I hen acting tu fulfil the guarantee (if irticle 
I\., Sectirin 4. iifthe Cunstitutinn. handingo\er  a portinn d i t s  armed 
fiirces to dc as bidden by the representati\ e [ i f  a gm ernor in supprey- 
sing an industrial contlict. tends tii ciinfirm the  imprrssi(in thdt they 
did nix analyze intensively the problem of executk e action in tiinc (if 

Thcy dnted tu condemn the military trial iif ci) ilians 
Iilitary Goiernment" of Hd\i aii--a conclusirm \\ hich m c  

can very readily understand-and. o n t  may suppose. \\ cre undu are 
of the shddmis uhich thcir language cast u p m  the prnhlem. 

To build up stereiitypes of "the civil pouer"  and "the military" 
tends to cunfuse analysis, just as "bureaucracy." "administrative des- 
ptitism." and the like promote conceptualism in the consideration of 
othrr  \exed prtihlems iif gri\crnment. Ofcourie  the militar>- force5 iif 

the L-nited States are a h  a>-s subnrdinate tu the citil authorit!-: they 
have never set a Presidcnt in a\\e or displayed any unu illingne5s to 
obey the directions of the Secretary iif \\'ar. This  v a s  true e \ e n  In 
Ha\\ aii. But the subordination is through the legally established chain 
of command. up through the Chief d Staff to the Secretark- (if \\ dr .  

and not to any state o r  inferior federal civil officer.lDZ OrdinarilJ- the 
iiperatiuns of the .Army are largely srlf-contained. But iin ccrtain 
cxtraiirdinary iiccasiiins. recognized by the Constitution and the la\\ 5 ,  

the duties oi' d military commander impingr upon fields hich arc 
normall!- reser\ed to the individual or belong to the civil agcncies of 
goternment. state, federal, iir territorial. O n  such an occasion it 1s thc  
duty tif the commander til dii nil more-but not a 15 hit less-than rhc 
public danger requires. Zeal. misdirected because of obscurity irf 
analysis. sometimes leads to excesses. \Vhat isneeded. it is belieled, is 
a firm conception of principle; the practical problems, thuugh dii- 
ficult. are all susceptible of sound solutitin. 

\'I 
T h e  Applxation ojYamushira,103 to trst thr talidity of a trial for \\ dr 

crimes, n ds presented to the Supreme Court h!- officers \I hii had 
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f loan half u a y  around the uorld in order that their professional and 
official duties as defense counsel might be fully discharged. T h e  one 
aspect of the case in which the Justices were unanimous w a s  that the 
defense had been conducted throughout u i t h  outstanding skill and 
resourcefulness. 

Tomoyuki Yamashita u as commanding general of the Fourteenth 
. i rmy  Group of the Japanese . h n y  in the Philippine Islands, prior to 
his surrender to the United States forces on September 3 ,  1945. He  
was held as a prisoner of war until September 25. when a charge of 
having violated the lau s of \& ar was serred upon him and his status 
was changed to that of one held to ansuer  for a u ar crime. On October 
8, at Manila, the accused \ \ a s  arraigned before a military commission 
of five general officers, and pleaded not guilty. ,i hill of particulars, 
setting forth sixty-four specifications, was filed at that time. T h e  
commission adjourned until October 29, to permit the six officers 
assigned as defense counsel to prepare for trial. !Vhen it reconvened, 
the commission denied a motion to dismiss the charge as failing to 
allege a violation of the laws of war. .it this time a supplement bill of 
particulars, containing fifty-nine items, \vas filed. T h e  prosecution 
continued until S o l e m b e r  20, and the defense opened the next day. 
On December 7 ,  the accused was found guilty and sentenced to death 
by hanging.'04 

O n  November 12, \r.hile the trial was proceeding, an action uas  
instituted in the Supreme Court of the Commonwealth of the Philip- 
pines seeking writs of habeas corpus and prohibition directed to 
General Styer, Commanding General, United States Army Forces in 
the \Yestern Pacific, by whose order the commission had been con- 
vened. Relief uas  denied in a judgment of November 27.'05 

On NoTember 26. counsel dispatched by air a petition to the 
Supreme Court of the L-nited States for writs of habeas corpus and 
prohibition.log Then,  when the judgment of the Philippine court u as 
handed down, a petition for certiorari was foru arded to the Court. O n  
December 1 7 ,  the Attorney General having indicated that the latter 
petition uas  in transit, the Court granted a stay of proceedings until 
the two matters could be considered together. T h e  Secretary of LVar 
was requested to advise the military authorities of this action. O n  
December 20, the Court entered an order setting January 7 ,  1946, for 

l o ' ld .  at 141 
l ' jTrinicriprofRecord. pp 71--2. 7 7 ,  Yimarhirai  Styer, 66 Sup Cr ;4O(Feb 4,  19%). 
'OBTheprayer. nor r i r h o u r  reason, included rhefolioumg.". . . t ha t  shouldthis Honorable 

Court decide that this petirion cannot k tiled as an original proceedmg, that the Honorable 
Robert P. Patterson. and GcnerdDouglar h. ZlacXrthur, and Lieuteoant General Uiihelm D 
Styer. be prohibited from exe~ur ing  any sentence of rhe Milnary Commirrmn'' Until the 
outcome of the proceedings in the Supreme Court ofrhe Philippines and, tineed k. thereafcer 
on certiorari Perinon. pp. 11-14. .Application of Yamashim, 66 Sup. Ct. 340(Feb. 4. 19%) 
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oral argument. Counsel \I ere permitted to file their briefs in mimeo- 
graphed form. 

T h e  petitions for ii rits and certiorari 11 ere denied on February 4 in 
an opinion hy hIr. Chief Justice Stone. Justices hlurphy and Rutledge 
filed d i s m m .  

Some question u as raised whether the military commission \T as 
properl! constituted. but this need not detain us. General \Lac.\rthur 
had becn directed b>- the Joint Chiefs of Staff to proceed \I ith the trial 
IifJapanese 11 ar criminals, and accordingly had ordered General Styer 
to bring k-amashita before a military commission on the charge pre- 
pared at General \lac.\rthur's headquarters. Simultaneously the 
higher headquarters prescribed Regulations Governing the Trial of 
\Tar Criminals,lo' o f \ \  hich Paragraph 16, "Eiidence," became one of 
the controversial issues of the litigation. 

T h e  first really serious question u a s  the sufficiency of the charge, 
\i hich ran in these terms: 

Tomo uki Uamashita General Imperial Ja anese Army. be- 
tneenY dctober 1Y44and 2 September 1945. atfianilaand atather 
p!acrs in the Philippine Islands, \i hile commander ai armed forces 
of apan a t  \bar uith the United States of .America and its allies, 
u n k f u l l y  disregarded and failed to discharge his dutv as com- 
mander to control the operations of the members of his &mmand. 
permitting them to commit brural atrocities and other hi h crimes 
against people of the United States and of its allies and &penden- 
cies. particularly the Phili pines; and he, General Tomo)uki 
Yamashira, thereby violate8the l a a s  of war.LoB 

T h e  bill of particulars began by specifying that: "Bet\\een 9 October 
1944 and ? September 1945, at hlanila and other places in the Philip- 
pine Islands. members of Armed Forces ofJapan under the command 
of the .kcused committed the following. , , , ' ' log Counsel for the 
petitioner contended that "in essence . , , the petitioner is not 
charged with haling done something o r  with having failed to do 
something. He is charged merely n ith having been something, t o n  it: 
a commanding officer of a Japanese force \chose members offended 
against the la\\ o f  \ \ar ." i io  

One wonders \I hy the charge was framed as it \i as, indicting the 
accused from the angle of negligence and then specifying a host of 
uffenses by those under his command, from nhich it v a s  to be 
concluded that the accused had ~iolated the duty \I hich international 
Ian imposcs upon a commander. Did he (1)  affirmatively direct tht. 
commission of the crimes; or ( 2 )  counrenance their commission by 

107Transiripr oi Record. p. I 4 r r  . Bamarhita St)er. 64 Sup Cr 31O(Feb 4. IY+41. 
'Oald at 10 
'ogId a t  24 
" o B m i h r  Pcrrtmner. p 2Y.  \pplicatun of t a r n a r h m  46 Sup. Lf 340(Feb  4. 1946) 
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those under his command: or (3)  simply fail to check, to inspect, and t~ 
exercise control over the forces for which he \\as responsible? Of 
course, a commander is not "criminally amenable as a guarantor 
against sporadic acts of indi\idual la\rlessness.""' T h c  issue \I hich 
the prosecution raised, it oould seem, really came to this: a com- 
mander has a duty, so far as he can, to cause the rules ofuarfare  to be 
observed: did this cunimander do all he could have done. under the 
prevailing circumstances. to perform that duty? T h e  charge could 
have been framed more clearly, and presumably the evidence a ~ a i l -  
able would ha\e  supported more positil e language. Still, it is believed 
that the Court was sound in its conclusion: 

Obriouslv charges of ridations of the la\$ uf u ar triable before a 

i l r .  Justice i l u rphy  passes some pretty censorious comments upon 
the indictment as giting scope to "rengeance" and "the biased will of 
the victor." His assertions should be considered attentixely. Bias and 
lack of objectivity are of course to be condemned-wherever they 
appear. Throughout his account, and particularly in the passage 
where he restates the charges in his own \rurds,'13 he gives one to 
understand that Yamashita's alleged derelictions ue re  really excusa- 
ble because in truth the success of our  attacks had made it impossible 
for him to control his troops. This reiteration that the atrocities nf the 
soldiers were committed under battle conditions seems to be a gratui- 
tous assumption, not reflected in the record. The  assertion that "Inter- 
national law makes no attempt to define the duties of a commander of 
an army under constant and overu-helming assault . , , " ' 1 4  is, with 
respect, believed not to be correct. His duty is to do not the impossi- 
ble, but as \\ell as he can. Further on the assertion is made that ''.%I1 of 
this was done ~ i t h o u t  any thorough investigation and prosecution of 
those immediately responsible for the atrocities, out of which might 
have come some proof or indication of personal culpability on 
petitioner's part.""5 Unless this is derived from some source outside 
the record, it \rould appear to be quite unwarranted. .% thorough 
inrestigation of alleged n a r  crimrs is a tedious and discouraging 
business, and it may be a long time before the results become evident. 
I t  is known that such in\-estigations had been neglected? T h e  fact that 
the highest commander \+as put on trial first does not appear im- 

"'Brief for Respondent, p. $ 5 ,  %pplicarmnof tarnashira. 66 Sup. Cr 340(Fcb. 1. 1946) 
"'66 Sup Cr at  319 

91d ar 356-5.. 
' I d  at  357. 
*Id  st 3 j Y  
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proper; uthcr trials secm to he coming on in due course. T h e  opinion 
goes iin to mention the need for "objectil-e judicial re\ie\\" and ' 'a 
dispassionate attitudc touard a case iiithis nature." Objecti\ity and a 
dispassirinate attitude are greatly ti1 be desired. and certainly the 
record in Yamashita's trial discloses matters calling fur serious atten- 
tion. But the drficiencies should not he made to appear greater than 
they \ \ere .  

111. Justice Rutledge's dissenting iipinion displays an a n x ~ o u s  s c i l -  
icitude that these militarl- trials meet the standards of the h g k -  
.imerican legal tradition. and he himself exemplifies in his careful 
esaminatiiin (if detail the fairness \I hich he cnnimends as  a precept. 
\ \hcther  one agrees v i th  him o r  not on his sexera1 pointr-and 
indixiduals \i ill vary greatly in their evaluation [if the competing 
interest7 in\olxed-one must respect the ideal of justicc for 4 hich hr 
is 7triving. 

He found the proceedings vulnerable. amungother reasons. for the 
drnial rif an iippcirtunity to prepare a drfcnsr. O n  reflection iinc 
ciincludes that thiz stemmcd from the tremendous sccipe of the bill (if 
particulars. In ordrr to pnive Yamashita's criminal negligence. the 
prosecution had specified a host ofcrimes by his subordinates. each of 
these events being In itsclf a mattrr on \I hich a protracted trial might 
have been held. Surely it is desirable that a much higher degree of 
selectivity he obsrrvrd in the preparation of \I ar-crimes charges. It I C  

~ \ o r s e  than needless to charge all the atrocities the accused appears to 
have committed; the prosecution \\auld do far better to select a ~ K U  

specific offenses \I hich can be abundantly prmed.  and then hale  a 
trial uhich meets any reasonable standard of p s t i c r .  

T h e  fulloii ing "particular" is cited. not as typical. but as bring 
perhap7 the Iiiiisest of the specificatiiins: 

7 2 .  During the period from 9 Octiiber 19W ti> about 1 Sep- 
tember 1 Y 4 i .  in the Philippine Inlands generalla. deliberatclv. 
undertaking to terrorize. brutalize, massacre and &terminate noh- 
combatant civilian men, women and children, and in pillage, hnt. 
devastate, burn and othernise destror ronns. cities and other 
settlements, and ublic and pri\ate prGpern-, including propertr 
used evclusirels i!r religious. cd.ucational. Lnspital. scientific ana 
charitable puaosei 

T h e  question as to \I hat standard of proof should be required is a 
burning issue about i x  hich any unitersal agreement is doubtless im- 
possible. \\e come to it in this case ~ i a  a troublesome problem of 
statutory ctinstruction. T h e  articles of \\ ar ' l '  enacted by Congress 
apply. in general. onl>- to the sl-stem of courts-martial through \I hich 
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.Articles of \Var, Consequently, a camp h l l o a  er. no\\ being "subject 
to military I a n  ." might be tried by cither a court-martial o r  a military 
commission. and in either tribunal nould ha!? the benefit of Article 
2 5 ,  .An alleged \\ ar criminal, hove! er. not having been made "subject 
to military Ian" by the statute, reccired none (if its protection and 
remains triable simply by the rules knou n to the cummon la\\ (if v ar. 
This  brirf summary skims over the intricacies of the question. T h e  
Court's construction is ingenious, and relies heaiil! on the explana- 
tion of General Crou der in sponsoring the changes before committees 
of Congress.'2' For reasons nhich \r i l l  be set uut presently, the result 
\ \ o d d  seem a desirable m e ;  hut simpl>- as a matter uf construing the 
language of a statute, \lr.  Justice Rutlcdge nuuld seem tu  hale  the 
better of the argument. The  Court. it is interesting to note. reached its 
conclusion (in this point mure huldly than did the Gae rnmen t ' s  
brief.lzz 

\similar question arose as ti) whether .Article 18  nf the Articles of 
l \-ar l Z 3  requires "the rules nfr \ idencr  gt'nerally rccugnized in the trial 
of criminal cases in the district courts of the United States" to e m e r n  
the proceedings of military commissions. T h e  Court held, qui& con- 
sistentlv. that the distinction it had just made betueen the statuton- 
dnd th;common-lan -of-u dr jurisdiction of a military commission \I a s  
also applicable here. Quite aside from this. it is ob \ i i u s  thdt .Article 38 
is permisske-"The President may"--and that the reeulations \I hich 
he is empou cred tu issue shall applv the rules rife\ id& only "in so 
far as he shall deem practicable." S i .  e len if m e  qhould disagree \\ ith 
the Court's interpretatiun of .Article 2 5 .  one might ne\ertheless agree 
\I ith the GI! ernment's brief that "In the absence of action taken bv 
the President under the 38th .Article uf \1 ar tu prescribe the p r o c e d u i ~  
and rules of eridence to lx folloncd by militan conimissiuns. such 
tribunals are nut gmrrned bv statutory rules. , 

T h e  Court's conclusion 71 as that "The Articlrs le'ft the control (over 
the procrdure in such a cart' n hcre i t  had previousl\- k e n .  n ith the 
military cummand."'2s Hence, thr  question is settird. and it is not 
dnubted that the Crrurt settled it u i t h  due regard not merelv fur the 
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problem of the statutory languagelZe but also for the practical conse- 
quences of its decision. The  opinion is ventured, with deference, that 
the Court reached a desirable result. Take first the much controverted 
matter of the rules of evidence, and in particular those promulgated by 
General Mac.4rthur's headquarters.'2' These provisions seem to have 
been derived from three sources. T h e  expression, "probative value in 
the mind of a reasonable man," comes from President Roosevelt's 
order convening a military commission for the trial of the saboteurs in 
1942.'28 Subparagraph n blends this language with provisions de- 
rived from the Regulations for the Trial of tVar Criminals \< hich the 
British Government promulgated by Royal \Varrant of June 14, 

"'The lustices had given this matter some scud?, and had differed among themselves in their 

'l'Paragraph 16 ot the Regularions Governing rhe Trial of \ \ a r  Cnminali. 
'16 Eiidence.--a The  commission shall admit such e\idcnce as in n s  opinion rou ld be of 

a i ~ i ~ ~ a n c e  in p m i n g  or dispraiing the charge, or such as in the commission's opinion would 
haieprobstre >slue ~n themind of areasonableman. In particular. andaithourlimiring Inany 
\bay the scope of the foregorng general ruler, the follouing evidence may be admitred. 

( I )  .An\, document v hich appean to rhe commission to hare been signed or issued 
officially by any officer. department. agency, or member of rhe armed forcer of any 
gmernmenr. uirhout proof of the signature or of the issuance of the document. 

4ny repon u hich appears to the commission to habe k e n  signed or issued by the 
International RedCroiraramemberrhereof, o r b y  amedicz ldoc~ororanymedica lser \~ce  
personnel, or by an mwsrigatar or intelligence officer. or by any other perron u hom the 
commission finds t o  h w e  hen acting in the course of his duty u h e n  making the repart 

( 3 )  Aiiidawn. depositions, or orher sfatementi taken by an officer detailed for that 
purpose by milrtary authority 

(41 .Any diary, letter ur other document appearing to the commission to  contain 
rnformarion relating to the charge 

( 5 )  A copy of any dacumentorotheisecondarr etidenceofar contents, ifrhecommii- 
imn believes that the origind is  not a i  ailable or cannot be praduced u irhout undue delay 

The  commisgion shall take judicial notice of facti of common knwledge. ufkicd gorem- 
ment documents of any nation, and the pmcredmgr, records and findings of military or other 
agencies of an) of rhe L'niced Variani. 

.A commission may require rhe prorrcurion m d  the defense to make a preliminary offer of 
proof. \+hereupon the  commission may rule in adrance on rhe adm 

l ithe accused is charged ui ih  an offense involring concerte 
part of a military or n a w l  unit. or any group or organizarmn. eiidence irhrch has been giren 
preriourly at a tr ial  of an\, other member of that unit, gmup or organization, relatne t o  that 
concerted offense, may be receiied aspnma/&a eiidence that the accused likeuise IS guilt) of 
that offense 

The  findings and judgment of a commmion ~n any frial of a unit, group or orginirarion 
uirh respect to the criminal character, purpose or acfi\itrei thereof shall be giren full f a rh  and 
credit I" any subsequent trial by char or any orher commiismn of an ndipidual person charged 
u Irh criminal reipnrihil i ty through memkrrh ip  m that u n n  group or orgmizatmn Tpon 
proofofmemberrhrpin such unit, gmupororganirationcunricted b) acommirsion. the burden 
of proof shall shift t o  rhe accused t o  establish m y  mirigacing circumstances relaring IO h x  
membership or parricrpation therein. 

poririon of rhe sccured shall not absolve him from reiponiibdiry. nor he 
gation of pumhmenr Further, m i o n  pursuant to order of the accusedr 
I government, shall nor c o n s t i m e  a defense, but may be considered ~n 

mitigarion of punmhment i f the  Commrssm determines rhat J Y I ~ I C C  so requaer." Transcript of 
Record, pp 18-20. Yamashita !. Styer, 66 Sup. Cr 140 (Feb. 4, 1946) 

l a d  "Such ebidence shall be admitted a i  would, in the o p m m  of the President of the 
Commirrmn. haie  probarire d u e  co a rearonable man " 7 FED RLG 5103 (1912). 

concIusmns. rnErprtr Quir in ,  I 1 7  I- S. I(1942) 

(2) 

b. 

C .  

d. 

e 
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1945,lrY Then the draftsman appears to hate  looked tor inspiration to 
the Charter of the International llilitary Tribunal annexed to the 
Agreement of August 8, 1915, among the imer i can ,  French, British. 
and Soviet Governments for the prosecution and punishment of the 
major \I ar criminals of the European  is.'^^ Subparagraph b conies 
from Article 2 I of the Charter: Subparagraphc is similar to .\rticle 24 
(d). T h e  provisions for proceeding against members of organizations 
adjudged criminal are kindred to -\rticle 10. Sub-paragraphf com- 
bines Articles 7 dnd 8 of the Charter. 

In other o\erseas theaters, it has also proved necessary to adopt 
rules on the admissibility of evidence different from those \I hich 
obtain in jury trials in American and British courts. T h e  rule for the 
militdry government courts in the hiediterranean Thedter of Opera- 
tions n as framed by British and American officers-for military 
government there \\as a combined enterprise--\\ ith a solicitude that 
considerations of justice and fair dealing should receive the maximum 
ueight compatible u i t h  the security of our forces and the success of 
their operations against the .\xis po\rers. T h e  result u as as iollou s’  

(a) An .Allied ltilitarv Court shall admit such e! idence includ- 
ing hearsay as in its opinion is relevant and material to the charges 
b<fore it and shall, inheliberating on the judgment in each charge, 
take into consideration the nature of the evidence pruduced and the 
degree of reliance nhich can reasonablv be placed upon it 

Ithere a nritten statement made bv a persun nho  is not 
called as d u itness IS admitted as evidence unher the rule, it must be 
borne in mind that no opportunitv for cross-examination as to the 
facts set out in the statement aa;giren and that e \en  if the state- 
ment is not inaccurate i t  may create a nrong impression by being 
incomplete 

Original documents should a h  ays be pruduced unlesF lost 
or destroyed. l S ‘  

(b) 

(c) 

In the European Theater, the Outline of Procedure for Trial of 
Certain K a r  Criminals by General and Intermediate llilitarj- Got- 
ernment Courts summarizes the rules of evidence prevailing there in 
the follou ing language: 

a. .\ llilirarv Government Court shall in general admit ural .  
xt riften and hyfical evidence having a bearing on the issues before 
it, and ahicf :  in the o inion of the COUK is of probative ralue. and 
may exclude any ericfence uhich in its opinion is of no value ds 
proof. 

~*e€ubiirhed ~n Special % m y  Order .A 0 Bi1194i .  June 16. 194i The \bar C r m e r  
Rcguliriani !Cmada). P C. 5031, adopted by Order I” Council of 9ugusr JO,  1945. generally 
fol lou, bur i o  somen hat funher  than the Brrrrih rules of e\idencc 3 C i \  \m>\ \5 \R Onntns 
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b. The court shall in general require the introduction of the 
best evidence available. Hearsav evidence, including the statement 
s u o r n  or unsuorn of a witnesinot produced, is admissible; but if 
the matter is im ortant and controverted eLery effort should be 
made to obtain $e resence of the uimiss, an'd an adjournment 
may be ordered for ,Rat purpose. The guidin principle is to admit 
only evidence that wil l  aid in determining t fe  truth. 

Evidence of bad character of an accused shall be admissible 
before finding only \I hen the accused person has introduced eri- 
dence as to his OM n good character or as to the bad character of any 
u itness for the prosecution. 

d .  The court ma)- at any stage of the examination question any 
uitness and may call or recall anv uitness at any time befofe 
finding, if it considers it necessar ,'in the interest df 'ustice 

e.  To admit in evidence a codssion ofthe accused, it need not 
be shov n such confession u as voluntarily made and the Court may 
exclude it as worthless or admit it and give it such \\eight as in its 
opinion it may deserve after considering the facts and circum- 
stances of its execution. 

c. 

T h e  provision adopted by the four governments signatory to the 
agreement for t he  trial of major \I ar criminals of the European Axis is 
as follou s: 

The Tribunal shall not be bound by technical rules of evidence. 
It shall adopt and apply to the greateit possible extent expeditious 
and non-technical rocedure and shall admit any evidence 1, hich it 
deems to hare progatite r a l ~ e . ' ~ ~  

Bearing in mind the respect \chich is held in this country for the 
views of the English judiciary in all that relates to the fairness of 
criminal trials, the folloa-ing expressions of Lord .\laugham and Lord 
Roche, in a debate in the House of Lords on war criminals, may be 
received n i t h  respect. Lord \laugham said in p a r t  

, , , I must say I am thoroughly of the opinion that \bar crimes 
should not be tried bv lavyers and eople u ho are bound by the 
rules which would o6tain in a BritisRcourt of justice. I think they 
should be tried bv militay tribunals, or mainlg military tribun.als: 
who nil1 not be 6ound b the strict rules whic u e  fmd \rork ~ e r j  
w e l l  with respect to SUCK crimes as the Courts hare to try in this 
countrv, but u h o  ail1 be bound simply by ordinary opinions of 
fairneis and justice u hich obtain just as strongly in a militarv court 
as in a court oflaa sers. The more I think over the matter tke more 
it seems to me clear that that must be so. . . . 

It is clear, tov, that rules of evidence ubich ap ly to cases of trial 
in a country uhere the uitnesses are nearly aly of them in your 
jurisdstion.are one thing, but quite another thin are the d e s  of 
evidence u hen YOU have gor to get witnesses $om all over the 
Continent u ho are subject to entirely different ideas of l a a ,  who 

L91.A.n 1 Y .  Charter of the International \lilirary Tribunal (1915) 11 C.S. DEP'T DP 
S T ~ T L  B L L L  2 2 6  
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are perhaps nut all of them auare of tht sanctity uf an oath. and 
\I horn it u ill be (erv difficult to get before a tribunal. People ofthat 
hind ought not to b; judged by rinciples \I hich \I e ap I \  in a court 
of justicr \i ith a Judge of the bigh Court sitting a n i  k l e  ti) pur 
forth the principles uhich we  hart adopted fu;rnanv vrarq and 
\\ hich are suitable for our count?;! hut are not in rhe leait huitable 
for sume of the sort of crimes u ich uould hate to br tricd 

Lord Roche concurred: "I confess I am by the side of \'iscount 
.\laugham in uishing for not too meticulnus. lau yer-like methuds in 
our proceedings ,'"34 

It u ill perhaps lend realism to the problem tu recall that an in\ ading 
army must have tribunals to enforce the regulations it immediatel!. has 
tu make. tc? punlsh crimes against the local l a i t ,  and tu deal u i th  spies 
and viiilatnrs of the laws of x\ar,  One major phase in planning thr  
intasion 11 ill be to draft and print the regulations \i hich it \I ill b t  
necessary to impose. to prepare for an effecti\e distributinn of the 
local stocks of food. to concert methods for restoring the minimum 
essentials of coinmunit). life, etc. .in appropriate system (if courts 
must he a~ai lahle  to suppir t  this military governmrnt. T 
must be flexible and mobile. to a degree never dreamt nf by 
plan judicial reforms a t  homc. \ \ hen  troops first land, there \I ill he nc  
judicial officers at hand, and the scheme of militarb- tribunals must lie 
such that a line officer can understand it. \ \ hen  shipping spacc I S  

ajailable. legal officers 11 ill be briiught on.  Presently conditions be- 
comr someuhat mnre stable. Grades of courts must be established 
Tuitahle til the varying gravity and difficulty of the cases. i n  appro- 
priate method nf reporting trials and keeping records must be pre- 
pared, and a system nf super\ision and rei-ieu instituted. T h e  situa- 
tion will be constantly etolving as the army adtances. Perhaps enough 
has been said to demonstrate that certainly at  this stage it is utterlv out 
of the question to talk of the rules of evidince applicable to jury ;rials 
in the courts at  home. The  line officer \vould say it \\ as a lot of la\\ yers' 
technicalities and that it didn't make sense-and he nould he right. 
And. for the ultimate interest of justice. it is undesirable fnrthe soldier 
to believe that the Ian exacts the impossible. T h e  rule quoted above 
for the .'.llied \lilitary Courts is, hon erer ,  the sort of statement u hich 
can be used under field conditiuns, \\ ith fairness to the accused. T h e  
mind of the trier is directed. not to artificial rules, but to the rational 
element in\ol\ed in deciding vhether  the accused did commit the 
offense u i t h  nhich he is charged.13j 

- 3 8 1 1 i H  I. Diii ( j thrcr  I Y 4 5 ) 6 6 1  

of Xppiali  fi irrhe SecondLircu i t la iddo\ \nfnr  
har uxidcncc or teatimiin), ?$en  rhough Icpall) 
ir-mmdrd men~nrheconducraf rhe i rda i l !  and 

mvreimportantafiairr.sh~ruldih reccnedand considered. hut Ifshould befaid) dune "SrrJi,hn 
Bcne Lr Soni, Inc I FTC, I V Y  Fed 468.  4.1 ( I Y 2 4 )  
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Perhaps all this \I ill be admitted, but it 11 ill be asked what this has to 
do with the trial of alleged war criminals after hostilities hare ceased. 
Admittedly there is greater possibility of prescribing the common-law 
rules of evidence. Yet it is submitted that this is not desirable. Ifone 
has an effective court system in operation, and people have learned to 
make it \vork, there is much to be said for carrying on. Local counsel 
who appear in these militar>- courts can understand a simple, rational 
system of proof, but ordinarily \rould not comprehend our rules of 
evidence. T h e  matter, ho\\ ever, is more than one of convenience. For 
some years the leaders of the .\xis governments and their follouers 
systematically inflicted death and misery beyond one's po\rer to 
comprehend. ;\lmost all of the guilty \bill certainly escape. T h e  utter 
magnitude of the problem of tracing out the 1% rongdoers is staggering. 
In many cases the rictims were exterminated. T h e  crimes \rere com- 
mitted within the enemy's country, and today it is difficult beyond 
belief to assemble the aitnesses and materials requisite to providing 
what man committed what specific crime. Evidence may lie thick at 
hand. but the task of making it yield specific accusations is discourag- 
ing. And yet one feels that. so far as resources and prosecuting staff are 
made available, the uors t  of these people ought to be tried and 
punished. This  seems a dictate of justice, not of vengeance. Difficul- 
ties of vorking u p  a case are so great that a prosecutor is not likely to 
vaste his resources on any but the most notorious offenders. Sup- 
posed hatred of the xictor for the vanquished is believed to hare r e v  
little to do \I ith the motivation. K h a t  strikes one's mind in looking, for 
instance, at the man who ran the camp at Dachau is not that he is a 
German. nor that he m a s  on the losing side, but that he inflicted 
human misery u hose measure surpasses one's comprehension, iust as 
no ralley one has ever seen before has prepared one to appreciate the 
vastness of the Grand Canyon. 

T h e  specific question is whether a tribunal convened to try an 
alleged \rar criminal is precluded from giving consideration to  evi- 
dence 1% hich would be excluded in a jury trial in a federal court. In the 
light of the Court's decision in Application ofYamarhita, the answer is 
no. T h e  members of the commission perform, ofcourse, the functions 
of both judge and jury, and so must themselves direct their minds to 
the question of what they shall admit to the consideration of their 
minds. Even under the probative value rule, they must not make a 
finding of guilt unless on the basis of the materials presented their 
minds are convinced that the accused committed the offense charged. 

The  matter of using depositions has a special importance in war- 
crimes trials. O f  course a deposition should not be used if the witness 
is reasonably available. T h e  following may be taken as typical, has- 
ever, of the actual course of events. A concentration camp o r  
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prisoner-of-\\ a r  enclosure is taken by ad\ anced elements of thc 
triiops. T h e  \! as-crimes investigating team \i i l l  not he far. if at all. 
behind. It \\ i l l  begin to sort out the e\ idence I\ hich the inmates ha\ e til 
iiffer-multitudiniius in quantity. though perhaps incomplete in de- 
tail. T h e  victims \ \ere  not invited up to the commandant's office to 
hear him gi! e the order n hen some of their number \\ere to be beaten; 
and yet from a mass of circumstances \! irh a significance \I hich vill 
never be lust  on those \\hose li\es a e r c  in crinatant peril. it \\as 
'%no\\ n" that those in charge \i ere perpetrating certain eniirniities- 
"kno\rn." that is, in the sense of the certain con\iction \I hich rprings 
froin obser\ing thc sequencc ofetentr .  The  thing itselfspeaks. Sin\, 
rifcuurse. it ill he difficult for the investigators to elicit and record on 
the spot from all the inmates all the facts hich relate to the proofof all 
the crimes of \I hich they "knov ." i n d .  ( i f  cuurse. the liberated 
prisoners must he repatriated as soon as practicable. T h c  \\ ar-crimes 
investigation teams in the European Theatre ,  and quite likel>- 
elseu here as n ell. \I err  so organized that there \I as an interriigator to 
ask quert ims from the point of r i n \  of the prosecution and another to 
cross-examine as though hc were defense counseI. so as tu make the 
fairest and the tightest record possible under the circumstances. Then 
the \ritness \ \as  excused and proceeded iin his \ray thnrugh the 
channels arranged for his repatriation. And the 15 ar-crimes investigat- 
ing tram \I ent on to a further inrestigation, perhaps far removed from 
the scene of its last inquiry. It  is not practicable to maintain touch \\ ith 
all the witnesses as they disappear into ciiil life. T h e  records are 
euamined. the i e ry  \\orst uf those invol\ed in the corninissirin of 
crimes are picked uut, the accused are located. charges are dran.n. and 
the prosecutor appointed for the case prepares for trial. l l a y  he use a 
deposi t ion-ur  must he locate, in imerica,  France. Poland. the So\ iet 
Union. or else\\ here. and bring back to the place of tr ial  the ictim 
\I hosc e\ idence is sought? T h e  construction \\ hich the Court gax-e ti) 
.irticle 2 5  ofthe irticles of \Var in theYamashita case makes it possible 
for the prosecutiun to use depositions in capital cases tried by military 
cummission. Of ciiurse, it is as much incumbent npun the tribunal as 
mer  that it convict onl>- those \i hum it is convinced. on the material 
before it,  are guilty. It  must not give tu a deposition an>- more credcncc 
than in reason it is \I orth. In reaching its decision. it shuuld consider: 
[That element of the case rests upon deposition: Has that element 
nevertheless been established beyond reasonable doubt? If not, thr  
commission should not convict. 

.i cumparativel)' minor question in the Yamaihrta case-minor as 
contrasted \I ith the issues just considered-\\ as thc follo\i ing: Does 
one taken prisoner of u a r ,  and subsequently put on trial for uffenscs 
alleged to have been committed prior to his capture. enjoy the benefit 
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of the Geneva Prisoner of War Convention, and in particular Article 
60, to the effect that the protecting power must be notified of a judicial 
proceeding directed against a prisoner? T h e  Court concluded that the 
Convention applied to prisoners of war only as prisoners of war; its 
Chapter 3 describes the offenses uhich prisoners of war may commit 
duringcaptivrty, the penalties which may be applied for those offenses, 
and the procedure by- uh ich  guilt may be determined, and accord- 
ingly does not extend to the case of a war crime committed before 
capture. T h e  same conclusion v a s  reached within our Army during 
the u a r ,  after a careful consideration which did not lose sight of the 
fact that any sharp practice on our part might u~ell  lead to reprisals. 
It is believed that the conclusion is perfectly sound. 

In Application of Homma,13' the Court was presented with a case 
analogous to that of Yamashita, and relief u a s  denied in aper curiam 
opinion on authority of that case. Justices Murphy and Rutledge filed 
short dissenting opinions. 

The  attempt by various governments of the United Sat ions to try 
the -\xis "war criminals"*f late the expression "war criminals" has 
been used u i thou t  precision to cox-er the various categories of 
offenders-is undoubtedly the largest judicial operation e \e r  un- 
dertaken. There has been much discussion of the legal problems 
raised. Those questions present novel situations to test old principles, 
and some persons in positions of responsibility have believed it right at 
points to extend the boundaries of the law , Whatever one may think of 
these developments, no defendant, u e  may feel assured, will be 
condemned who has not certainly violated some old and established 
rule of international or  municipal law. Practical, material, quantita- 
tive difficulties of breaking the mass into manageable tasks and of 
organizing to meet them hale,  however, far surpassed any problems 
of legal theory. Now time runs, and the actual accomplishments uil l  
appear pitifully small. T h e  trial of any one case seems a herculean 
labor. But some cases have been prepared with meticulous care and 
presented with professional distinction, and some wicked men have 
been convicted. If there had been years available in which to gain 
experience, great improrements could have been made. Doubtless 
one mistake has been a tendency to try to prove too much in each 
case-in part a response, no doubt, to the magnitude of the offender's 
sinning. So trials may seem interminable even while the accused is 
having inadequate time to organize his defense. And then up  comes a 
record which, in petitioner's brief and in Air, Justice Rutledge's 
dissent, makes a poor showing. One may reflect, however, that in this 

13sOPs J k G  SPJGIV 194418771 (unpuhlirhcd opinion), see Brief for Respondent. p. 64, 
.Application of Ymarhrta, 66 Sup Ct. 34D(Feb. 4. 1946) This view had earlier been implied in 
2 BLLL JAG 5 1 ,  54(1941). 
13'66 Sup Cr 5 1 5  (Feb. 11. 1964) 
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effort tu pri~secute !I arcriminals and other .\xis o f f e e n d c r ~ , ' ~ ~  millions 
of guilty men i t  ill escape and probably not one innocent man i l l  be 
coniicted. T h e  Supreme Court. wisely it is believed, has left the 
responsibility \I ith the executive branch of the  Government. T h e  
moral responsibilitl- is indeed a heavy one. and those upon 11 hom it 
rests should persist u i t h  e \ery effort to preserve all the essentials of 
trulv fair and rational proceedings. 
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DEFINITION AND 
GROWTH: HENDERSON ON 

CONSTITUTION 
COURTS-MARTIAL AND THE 

This article and Colonel Lt'iener's response to it which follows 
are tMo of the classics of militan. criminal la\\, Referred to by 
courts and \I riters as "the massive'articles," they sav about all that 
uas a o n h  sa ,ing in their time. Thev are freqiently cited bv 
federal and military courts\\ ho use the&ascamplete sources and as 
brackets for the substantial range of problems subsumed by the 
juxta osition of military and constitutional l a w  Henderson is more 
popurar with those u ho take a restrictive \ i e u  of the independence 
of the militarv justice system and Lt'iener is the protagonist of a 
vieu based or; special military requirements. Both are exhaustive, 
scholarly and vastly informative, 
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COURTS-MARTIAL AND THE 
CONSTITUTION: THE ORIGINAL 

UNDERSTANDINGt 

Gordon D. Henderson* 

Such is the peculiarity of life that eight score and eight years after 
the bill of rights was sent to the states for ratification one can say, as 
Mr.  Justice Black did this year on behalf of the Supreme Court, that 
“as yet it has not been clearly settled to what extent the Bill of Rights 
and other protective parts of the Constitution apply to military 
trials.”‘ In the years since the formation of the Republic, the Supreme 
Court has enunciated a series of conflicting dicta that hare led some 
n riters’ and courts3 to think that the constitutional guarantees pro- 
tecting indiriduals from the abuse of federal power do not apply to 
those subject to military  la\^.^ These dicta began with the statement 
by Xlr. ChiefJustice Chase in I866 that “we think, therefore, that the 
power of Congress, in the government of the land and naval forces and 
of the militia, is not a t  all affected by the fifth or  any other amend- 
ment ,”5 continued u i t h  more ambiguous declarationsB such as “to 
those in the military or naval service of the United States the military 

t“Cop)righr I957 by The Hanard Law Re\ieii Xrrociiiion. Reprmred with permission of 
rhe cop)nghr w n e i  from 7 1  H a m  L. RLI 253 (1557). Permission for reproduction or other 
use o i  this article may be granted onl) by The Hanard Lau Re\iew bsociation. 

*Ilemberofrhe Barr oirhe DisrrrtofColumbia and Yes York. A B . ,  1951; LL.B , 1557, 
Hanard Uni\errrg. Whenthisarticle U B S  ~ r i t ~ e n t h e  sufhoruzr  an EdiroraftheHorrordLoa 
Rliirs. 

‘Reid I Coierr, 114 U.S. I ,  37 i155il. 
¶ E g ,  41co<.k & WILRTLL,  &LILIT%RY L ~ i i  ~ O L R T H L  U\IFOR\I CODE (ii MILITIRI Jcs- 

TILk 19~201(19j5l, \II\THRUP, Y l L i T I R l  L l a  4 \ D P R t L t D t h T S * 5 4 n  26.*241, *430n.27, 
“605 i2d ed. 1920) (hereinafter cited as 5% IVTHROP), Sibel, Civil S&urh B e e  Counr-Murmi. 
23 W n  L R t i  321,  312 n.65 (1541): 2 1  GLU. WGH L. RIX. 492 (1553) 

9 E g  , E r p o r f r  G n r o n ,  63 F Supp. 808 (S.D. Cal. 19451: United 3tatrsex rd Innei \ 
Crystal, 1 3 1  F.2d 576, 5 7 7  n 2 (2d Car 1543) (dictum). 

‘See also Heamgr on H I .  Re$. 309 ondSimilor Meorurrr B e p e  rbr Hour Cmmittra on Fora@ 
Affmri. S4rh Cong., l i t  S e r s . ,  pf. 1. at  156 (1955). 

sE~porirMdligan, 71 U S. ( 4 W d . ) 2 ,  138(1866)(dictum).Buri/ Burden,,. %bboc, 4Taunr. 
401. U9, 128 Eng. Rep 384, 403 (Ex Ch 1812) (dictum), in uhich the ChiefJurrrce raid. “a 
soldrerisgiReduirhallrherighrsoforherciriiens,and isbound roallthcdutiesoiorhercirirenr 
. . .” See also Heddon 5 €\,ins, 35 T.L R 612 ( 6 . B  19191 (dsrum). 

‘Erporrr Q u s i n ,  3 1 7  L.S I ,  40(1942)(dicmm). United Starer i r r r l  Creary,. \leeks. 259 
U.S. 316. 341-44 (1922) (dictum); Unired Srirerrr rei. French v. Neekr ,  259 U S. 326, 3 3 5  
(1922) (dictum): Grafton / .  United Stater. 206 U.S. 3 3 1 ,  352 (1507)idictum). 

141 



MILITARY LAW REVIEIT [Bicenr Issur  

la\\ is due process."' and hate  culminated rccently in both ilat affir- 
niationss and a firm disd\nu a l q  thdt the gudrantees apply to cuurts- 
martial. 

One  reason fur thc confused state of judicial iipinirin has heen the 
narrnn wipe of rexieu traditionally affnrded by the civil court5 til 
ludgmcnts (if cnurts-martial. Court-martial pruceedings ha\ c nc\ t r  
been directly rc\ie\r able in thr ciiil courts.'" These procceding, 
could be attacked ccillaterally on petitirms for habeas crirpua." in suit\ 
for back pa!-,12 or in actions against the  court'\ member5 ur thiire 
carr)-ing out its orders for damages caused by illegal ciiurt-martial 
p rnceed ing~ . '~  hut in none nf  these cases did the wipe  of r m e v  
evtend heymd the question \i hether rhe court-martial had excccdcd 
its jurisdiction. Thus.  it \ \as  ~ i r tua l ly  impossible for one subject to 
military jurisdiction to obtain an adludicatinn in the civil courti of his 
allegations that a court-martial had infringed his crinstituriiinal rights. 

\\'hen. injohnion r Zerbit" in 1938. the Supreme Court cytended 
the scope of habeas corpus re\ien of civil-court ludgrnents to includc 
the denial of constitutional rights among thosc jurisdictional isjue\ it 
\I uuld adjudicate. most of the louer  frdrral c i i u r t ~ ' ~  and the Court [ i f  

Claims'6 took adrantage of their ne\\ frerdom to hold that the con-  
stitutional guarantees ciintainrd in the bill of righta. \\ ith the cscep- 
tion of the rights to grand and petit juries. dpplied to courts-martial. 

Hun e\ er, the isbue again became clouded v hen in I950 the Su- 
preme Court. completely o \ e r h k i n g ,  it mi\\  dppears."juhnsun 5 .  

Zerbst. said that the scope of cijil-court rei-ieu of ctiurts-martial 
should not estend tn constitutional questions.18 This  statement led 
many people to  think thdt the Court \ \ a s  quietly indicating that thc 
constitutional guarantees are inapplicable to c(~urrs-niartial. But in 
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1953 the Supreme Court decidedBurnr o.  1271ron,'Y in uhich,  using 
some language indicating that the bill of rights applies to courts- 
martial, the Supreme Court held that habeas corpus revieu of 
courts-martial judgments should be broader than it had been prior to 
Zerbri, although less broad than the corresponding reviexr. of ciril- 
court judgments because Congress had stated that the decisions nf the 
military authorities should he "final." T h e  Court held that claims nf 
the denial by courts-martial of constitutional rights should be consid- 
ered (in the merits by the civil courts only if the military authorities 
have not giren them adequatr cunsideratiun, stating that "it is the 
limited function of the civil courts to determine \I hether the military 
ha\-e giren fair consideration to each of these claims."20 Though the 
Court did not define the "fair consideration" that u i l l  bar civil-court 
re\-ie\v or make clear u hether military decisiuns on questions of lau as 
uel l  as on questions of fact may he withdrawn frum review, its 
opinion should probably be read a; establishing a mood2' u hereby in 
future cases the citil courts, while serving as the final protectors of 
constitutional rights, should give as much deference as possihle- 
more deference than is giren to the decisions of civil courts-to 
military decisions. 

Because of the limited scope of article 111-court re\icu of courts- 
martial it might be argued that it is meaningless tn say that anyone has 
any constitutional rights before courts-martial.22 Hou ever, a person 
may have a constitutional right although that right cannut be enforced 
in an article 111 cuurt. Fur example, the Cunstitutiun gires no right to 
have federal questions tried in article 111 courts: it allou s Congress to 
regulate the federal-question jurisdiction of these Although 
it has been trenchantly argued that this congressional pou er  is not 
unlimited,24 it has not been cunsidered unconstitutional to deny 
relieu in article 111 courts of state-court decisions inrolving federal 
questions, as the first Judiciary Act did to some extent.25 Similarly, it 
uould not be contrary to the constitutional scheme to give the same 
finality to the judgments of federal legislative courts, such as the 
territorial courts. in some instances. T h e  framers relegated the en- 
forcement of military lau to the tribunals to he set up by Congress 

"346 U . 5  1 3 7  ( 3 9 3 3  
*'346 U.S at 144 
"Q L'nnerral Camera Corp b XLRB, 340 L S 4-4(1951) 
211n the uords of Jus tre  Holmes, legal ubiigarmni that  exist but cannot be enforced arc 

ghosts that  are seen in the law but that are elusi\e to the p i p  " T h e  \I eetem >laid. 25' U S 
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pursuant tii ita article I piiner tu regulate the armed h r c e s . 2 B  Thic 
court-martial system is d s  capable of enforcing thc constitutiiinal 
rights as it is ii'f enforcing. ds it does daily. the rtatutiir! rights i i f  

defendants. tl 'hate\er the uisdom todai- of continulng the limita- 
r ims ,in article 111-court re\icu of criu;ts-martiaI. it as n o  miire 
iinpussible fiir thc framers tu think that the hill of righta could dppl! to 
the military ludicial r>-stcm than tn thinh that it cuuld apply to the 
article I11 svstem. 

XIr is t  (if ;he guarantees of the hill of rights h a \  e been incorporated 
into the Uniform Code r i f  llilitary Justice,2' and  the Court of Xlilitary 
ippeals has stated that it \I ill gi\e these statutor). pro\ isions the samc 

meaning as ha, been gi\cn tii the cnnstitutional pro\ isinns.28 HIIW 
eLrr,  a-majoritv of the Court of Xlilitary ippeals  thinks that the 
ciin?titutional guarantees do not apply ti, persons in the 
Perhaps as a result. qeveral of the decisions (if that court in cases 
in\iil\ing nr i xe l  facts may be thought ti1 differ from proper ciinstitw 
tiondl stmdards.30 Beginning in l Y  5 3 ,  ChiefJudge Quinn. intlucnced 
by the setera1 upinioiu in theBurnr r, \Vilron litigation. has declared 
that thc gudrantees apply ti) s e n  but he hd? not been dhlc til 
con\-incc the other t v ~ i  menilxrs of the 

. i n  unprecedented number iif imcricans hart in the paat fiftcen 
ycars.  and \ , i l l  in the futurc, become sublect to military justice T h e  
fedcral civil ciiurts and the military authriritirs \ \ i l l  continue to have 
constitutional claim? urged upon them by those subject to  courts- 
martial. Because of these factors it is important to  make an effort to 
resolxe the  question a hether those in the service are protected by 
constitutional guarantees or deriie thcir rights rinly from the imper- 
manent \I ill <if Cringress. It is thus time that a step tou ard settlement 
rif thi? question be made by studving the original underytanding of 
those responsible for thr (:iinstitutiiin and the bill of rights. 
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I .  THE CONTINE\T%L C O N G R E S S  A N D  T H E  
ARTICLES OF CO\-FEDER.\TIOS 

.%lthough those \rho framed and ratified the Constitution and its 
first ten amendments did not leave as much evidence of their thoughts 
concerning military justice as n e  might u ish ,  they were aware, from 
the rery beginning of the independence movement, of the problems 
peculiar to the regulation of the armed forces. T h e  extent of this 
an areness is rele\ant to a proper construction of the Constitution. 

On  June 14, 1775 ,  four days after it had resolved to collect saltpeter 
for the manufacturgof gunpo\ider33 and a day before it decided to 
appoint a commander-in-chief for the army,34 the Continental Con- 
gress appointed a committee, of which George \Tashington !%as one 
member, to prepare rules and regulations for the government of the 
army,  3 5  

On June 16, l7:5> John .%dams and tnoothers  were appointed36 to 
draft a commission for \Tashington, who had been unanimously 
elected the day before as Commander- i~~-Chief .~ '  This commission 
enjoined \I'ashington to cause "strict discipline and order to be o b  
serx-ed in the army . . . and . . . to regulate . , , [his] conduct, in 
every respect, by the rules and discipline of war, (as herewith given 

On June 30, 1 7 7 5 ,  Congress adopted the articles of mar u hich the 
\Tashington committee had prepared.39 They resembled the articles 
that had been enacted by hlassachusetts earlier in the same year40 and 
were similar to, but less complete than, the British articles of u a r  in 
force at the beginning of the R e ~ o l u t i o n . ~ '  The  next year General 
\Vashington informed Congress that the articles needed r e i i s i ~ n . ~ ~  
John .\dams drafted the new  article^,'^ which ue re  agreed to by his 
fellou. committee member Thomas Jefferson and \%ere adopted by 
Congress, despite vigorous o p p o ~ i t i o n , ~ ~  on September 20, 1776.'j 
These articles, u hich were more complete than the articles of 1 7 7 5 ,  
closely resembled the British articles and ue re  destined to remain in 
force with only minor alterations until 1806.48 

you) , , . :'38 

" l t d  a t 9 1 .  
a 3 2  rd at 89-90 
3 1 2  id at 92-93 
3 ' 2 i d .  a r y l .  
3'2 id at 96 
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In 17;-, in the . h i c k s  of Confederatiiin, Liingress v a s  g i i rn  thc 
C X L ~ U S I ~ U  ri ht and p u r r  i f  . . ap (iinting all iifficcrs of the land 
forces, In t f e  senice of the Lmtc8States. ercr ting regimental 
officers-appointing all the afficrrr of the n a \ a l  k r c e s ,  and com- 
missiiinine all officers xhaterer in rhe service of the United 
States-&king rules for  the $overnment and regulation of the said 
land and n a i a l  forces. and directing their i ,pera~ons .~ '  

During the Reviilutionar)- \\ ar man)- ofthiizc n hu \t err responhihle 
for the Ciinstitution and thr hill of rights served in thr  army.  For 
example. John \Larshall. \I hi1 u a s  later til be a prominent figure in the 
l'irginia ratification con\ention and a member of the committee that 
drafted the \.irginia proposals for a frderal hill of rights.18 \i as ap- 
pirinted Deputy Judge .Xd\ucate for the i r m y  in 1 7 - . 4 5  

Fen rrmarks about the government of the armrd forces \ u r i i \ r  In 

the records of the Constitutional Ciinventiiin. T h e  sole statrment 
recorded in the debates concerning the clause gii-ing Congress pii\ver 
"to make Rules fin the Gnernmen t  and Regulation of the land and 
naial  Frirces"j" is that it " \ \ a s  added from the existing .Xrticles of 
(:onfcderatiiin." T h e  discussion of the clause conferring priu er "to 
raise dnd suppurt \rmies"j2 shov s that, although therc \ ids substan- 
tial opposition to standing armies in time of peacr, it 15 as recognized 
that at least a small peacetime armj- uould he r e q ~ i i r e d . " ~  T h e  mem- 
bers iiere avarc .  therefore. that the administratiiin (if the rules reg- 
ulating the  sen ice \  nnuld not he onl!- a \i artime problem 

\ \hen  the militia clause. giving Congress piiner "to proiide for 
organizing. arming. and disciplining the 1LiIitia. and for governing 
such Part nf them as may be empliiyed in the Service of thc United 
States,  reserting to the States respectively. the ippointmcnt  of the 
Officers. and the .\uthority of training the liilitia according to the 
discipline prescribed by C ~ n g r e s s . " ~ ~  \ \as  debated, the folloii ing 
comments upon t h r  administration o f  the militia xiere made: 

\Ir. Kin [a member of the committee reportmg thc c l a u s ~ ] . ~ ~  b>- 
\I d v  of exofanation. raid. that bvsreanizmg. rhc committee meanr. 
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ro urtioning the officers and men-bv arming, specifying the 
tin$, size, and calibre of arms-and byd$ipiining, prescribing the 
manual exercise, evolutions, Rc. 

\lr,  \ladison [uho uas  to be an important figure in the Vir inia 
ratification con\ ention and \I ho \ \as to prepare the first draft o7the 
federal bill of ri hts] observed, that "ami? " as explained, did not 
extend to furnisling arms; nor the term " rrclplinmg," to penalties, 
and courts martial for enforcing them. 

\lr. King added to his former explanation. thatarming meant not 
onlv to robide for uniformitr of arms, but included the authorin. 
to ;eguLte ;he modes of fumishing, either bv the militia them- 
selves. the state governments, or the national'treasurs; that . . , 

disciplining must in\olre penalties, and every thing iecessary for 
enforcing penalries.j6 

. . . .  

T h e  only other portions of the Constitution, as it was reported by 
the convention. that hai-e relevance to military l a w  are the jury 
provision of article I I I j '  and the prohibition in article I of bills of 
attainder and ex post facto la\\ s . j *  \ \hen the latter u as debated there 
u a s  no indication that it \!as not meant to restrict the poue r  of 
Congress to regulate the armed forces. There is no reason u h y  this 
prohibition should not apply to the regulation of the military and 
indeed Congress has been careful to make its penal military legislation 
operate only prospecti\ely.5s 

\ Ihen  the article 111 clause stating that "the Trial of all Crimes, 
except in Cases of Impeachment, shall be by Jury" was introduced, 
trials by courts-martial ue re  not discussed. Yet it is clear that the 
framers did not intend to require juries in courts-martial. To  explain 
this result it might be said that violations of the rules regulating the 
armed serrices are not "crimes," as that u o r d  is used in the Constitu- 
tion.aO But there is no evidence that the framers intended any such fine 
rerbal distinction to be made, and both the texts on courts-martiala1 
and the BritishsZ and .\mericane3 articles of u a r  that existed at the 

"See 5 El LroT'5 D ~ B I T ~ S  46445: 2 F i n n \ \ o  185 
"L S Ca\sr. arc. 111, 8 2, cI. 3 
s a i d  art I , 8 Y , c l  3 
58SeeUnifurmCodeofMiliraryJuirsec 169, 854, 5 .  14, 64Srat.  145, 147(1950), 4merxan 

4r t ic le rof i \ i ruf1006.c  20, B I .  2 Stat 159. Forotherexamplei.~eerhepreamhlerofrheRuler 
and Regulmanr of the Conrincntal % m y  (1775) and the Rules and k r i c l e i  for the Berrer 
Government of the Tiuopr i17761, prinred m \\~\rnnup *478, *I409 
"Cf I\I\THROP * j 4  n.26. 
'' % D Y t .  .i Tntirlst o\ COLRTS \i iRrliLpamm (3d rd  1785)  (heremafrer w e d  a i  i n k ) :  

I~TRROP"140I:id. 8 1 5 . m s . 4 ,  12, 
17. 19, 2 1 ,  printed in \ \ I \ T H R o P - I ) ~ J ~ ~ .  

dsRules and .4rriclei for rhe Berrer Goiernmenr of the Troops 8 1 2 ,  art  3(1776), printed m 
~ I Y T H R O P  *I4933 id 8 14, arts 10, 1 5 ,  17. 19. 2 2 ,  printed I" \TII \TIIROP *1499-100. Amend- 
ments of 1786 10 the Ruler and 4rricles for rhe Better Go\ernrnenr of the Troops (1'-6) 
preamhle. printed tn \ \ ~ \ r i c n o p  * 1504: id ut,, 14. 15.  16. 19. 2 2 ,  printed ~n \ \ I \ T H R O P  

506-07 See elso Rules and Regularioni of the Cunrinenral Army arts XXXVII ,  X X X X I ,  
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time the Ciinctitutiiin \I as ii rittcn referred 111 violations of the articles 
as "crimes." 

i no the r  eiplanatirm could be tha t  this prinision of article 111 \+as  
meant to apply m I y  til trials in article I l l  and courts-martial. 
heing authorized as legislati\e tribunals under article I, need not 
specifically be ewluded from this prmision. . i s  an interpretation of 
iiriginal intent.  hon ever. this explanation is fatall!- wakened by the 
fact that cases id impedchment. fur x i  hich drticlc I designates the 
Senate as the escIti~i\ e tribunal.E3 are specifically excluded. The  most 
logical rxplanatim fiir the failurc til mention courts-martial in this 
c13usc i h  that it x ias the  rewlt  of inersight. Indeed. d s  \ \ i l l  be shoun  
bcI in \ ,  the adoption of the draft of the hill iif rights as it \i as originally 
introduced in the First Congress and accepted by the House sitting as 
a ciimmittcc of the u hole \I riuld ha\ e entirely remin ed the ambiguity 
created by this cIausc. 

111. 7HF: DI:H.ITFS O\- R \TIFICiTIO\- OF T H E  
COS STITCTIO\~ 

T h e  reciirii of the Virginia ratification debates is the only one in 
I\ hich are prrservcd significant remarks iif thr  ratifiers concerning the 
prm isions iif the Cilnstitiitiiin relating to the armed forces. T h e  
members u f  the L-irginia conventiun, fearing that there \ \ere  not 
ddequdte checks upon the pinier of the federal gmernment. ne re  
especially crincemed about the militia clause. \\-hereas many persons 
felt that a federal bill ofrights \vas unnecessary, since it x i  uuld merely 
decldrr espressly the checks u n  federal pinier that already \ \ere  
implied in the Constitution. the \.irginian\ frlt mure strongly than 
mixt that a hill [ i f  right5  as essential. 

It is in these debates t h d t  is found the first strong evidence that i t  
v a s  intended that the bill iifrights \\ uuld apply to ciiurts-martial. Thc  
fact that Gcmge .\ lasr~n. Patrick Hen?. and James .\ladison \ \ere  
deepl! in! oli ed in these debates increases the debates' importance as 
Indicators ilf the original understanding. These three men helped 
draf t  the L irginia hill of rights,a6 for \I hich .\lason deseries thc 
primary credit,6' and the Crginia  proposals for a federal bill [if 
rights.'@ .\ladison drafted the original iersiiin of the federal bill of 
rights.6y 

1,s 220 (C. F idamr  e +\I, op Cir Supra note 66, a i  
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In a series of speeches, Slason, who was against ra t i f i~at ion, '~  
explained his fear that the militia clause would give Congress power to 
keep the militia under military laa  in time of peace. Cruel and 
ignominious punishments might then be inflicted on the members of 
the militia in order to discourage them so that a large standing army 
could be formed by the federal government to take the place of the 
local militia." 

Patrick Henry, an eloquent foe of the C o n s t i t u t i ~ n , ' ~  continued 
this argument, claiming that the reason cruel and unusual punish- 
ments could be imposed on the militia was that the Constitution 
contained no bill of rights. He said: 

Tour men u ho go to Congress are not restrained by a bill of rights. 
They are not restrained from inflicting unusual and se\ere punish- 
ments, though the bill of rights of Virginia forbids it. R'hat will be 
the consequence? They may inflict the most cruel and ignominious 
punishments on the militia, and they w,ill tell j-ou that it is neces- 
sary for their dis~ipl ine. '~  

To counter this argument, \ladison, who led the proratification 
 force^.'^ u as forced to appeal to considerations of practical politics. 

.As to the infliction of ignominious punishments, we have no 
round of alarm, if we consider the circumstances of the people at 

far e There will be no punishments so ignominious as have been 
infkted already. The  militia law of every state to the north of 
Maryland is le& rigorous than the particular lau of this state. If a 
change be necessary to be made by the general government, it uill 
be in our favor. I think that the people of those states uould not 
agree to be subjected to a more harsh punishment than their own 
militia laus inflict.'5 

To \ lason, "this was no conclusive argument."'B H e  agreed with 
Henry that a provision such as that in the Virginia bill of rights 
prohibiting cruel and unusual punishments u as necessary to protect 
the militia. 

If there were a more particular definition of , , , pouers, and a 
clause exempting the militia from martial law except when in actual 
service, and from fines and punishments of an unusual nature, then 
we might expect that the militia xrould be aha t  they [presently] 
are." 
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These cumments shmr scteral members i i f  thc \irginia con\ention 
assumed the Virginia bill I J ~  rights \ \ o d d  apply to those in military 
serr i ce  \ l awn  and Henry. t \ \ o  men of great significance to thc  bill of 
rights. u e r c  among these men. So m e  in thc conxention suggested 
that thib assumption \T as unaiiund. 

I \ - .  THE BILL OF RIGHTS 
.4. T H E  FIFTH AVD SIXTH A.CfE.VD.ME.VTS 

The phraseoloE iif the  fifth and sixth amendments create, the 
grcatest bdrrirr to reading the bill of rights as applying to trials in 
military tribunals. These amcndmcnts d~ not readily lend rhem~elvcs 
tii a construction that \rould make all iif their pruvisions. othrr  than 
those for grand and petit juries. applicable to courts-martial. Yct it i y  
theye other prnr isions in thc t \ \o  amendments rhat are of the greatest 
Importance. If  the phrasingof these t\i o amendments means that none 
of their p r o ~ l s i i ~ n s  \ \ a s  intended to app1)- to courts-martial. it might 
also indicate that none of the other of the first ten amendments n a ,  
intended to apply. 

T h e  fifth amendment is phrased as follon s :  
So pcriiin shall be held to ansver fix a capital, or  other\! ise 

infamous crime. unless on a presentment of indictment of a Grand 
Jurv, except in cases arising in the land or na\al forces. or in the 
m i h a .  x i  hen in actual service in time ( J ~ V  ar or public danger; i6 nor 
shall anv person be subject for the same offence to be tu ice put in 
leopard- of life or limb: nor shall be compelled in any criminal case 
to be a witness against himself, nor be deprired of life, libertv, or 
propert,, n ithout due process o i l a u :  nor shall prii ate properi! be 
taken fir public use. without just compensation. 

Standing alone, this amendment docs not create too much difficult!, 
fnr, although the phrase "except in cases arising in the land or  na\ a1 
fnrces" might be read as modifying the entire amendment, it uould  
not be difficult to construe it as applying only to the pni\isiiin for a 
grand jury. 

T h e  sixth amendment. read u i t h  the fifth, h m e \ e r .  gires more 
difficulty. 

In all criminal prorrcutions. the accuscd shall en OI the right to a 
spcedv and public trial, bi an impartial lurj-ofrhe dtaie and district 
\I herein the crime shall hale been cnmmitted, 18 hich district shall 
ha\e been rexinuslv ascertained by l a \ \ ,  and to be informed of thc 
ndturc am? cause of the accusation: to be confronted XI ith the 
v itnessrs against him: tu ha\e cornpulson process for obtaining 
\ ~ i t n e ~ s e s  in his f a t o r .  and to hate the assiitance of counsel f i n  his 
defrncc 
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Had courts-martial been excepted from the provision for jury trial, 
this amendment would present the same problqm of construction as 
the fifth amendment. But here there is no express exception for 
military trials, although it is clear that juries were not meant to he 
required for courts-martial. 

Because of this it can be argued that the \+ording of the two 
amendments indicates that neither of them \%as meant to apply to 
courts-martial. T h e  exception in the fifth amendment can be read as 
qualifying the whole of that amendment. Since the jury provision of 
the sixth amendment was not intended to apply to courts-martial, the 
argument \vould continue, the framers must have thought that the 
language of that amendment made the whole of it clearly inapplicable 
to courts-martial. In addition, one could point ou t  that the jury clause 
of article I11 fails to exclude courts-martial. T h e  similar omission in 
the sixth amendment demonstrates that both prorisions were in- 
tended to apply only to article I11 courts. 

This construction is not nithout its difficulties. T h e  reference to 
the article I11 clause is of little help tn the argument, since it overlooks 
the fact that cases of impeachment are specifically excluded from that 
clause. Moreorer, while the sixth amendment begins with the phrase 
"in all criminal prosecutions," a hich would have to be read as mean- 
ing "in all criminal prosecutions in the article 111 courts," the fifth 
amendment begins n i t h  a similar phrase, "no person shall be held to 
ans\%er for a . , . crime." T h e  words "in the article 111 courts" could 
be implied in this phrase as easily as they could be implied in the 
opening phrase of the sixth amendment. Yet cases arising in the land 
and naval forces are expressly excepted from the fifth amendment. It 
\vould have to be said either that this exception is mere surplusage or 
that the opening phrase of the fifth amendment is broader than that of 
the sixth. T h e  first explanation violates the normal canons of construc- 
tion. T h e  second rests on a questionable reading of the language of the 
amendments 

There is only one construction of the sixth amendment that would 
make all of its provisions except that for jury trial applicable to 
courts-martial. It would have to be said that the framers intended the 
exception in the fifth amendment to apply also to the jury provision of 
the sixth amendment but tn none of the other provisions of the sixth 
amendment, that their failure specifically to \i rite the exception into 
the sixth amendment was the result of oversight or  poor draftsman- 
ship. 

One  hesitates to make either of these charges against the framers. 
Yet it is believed that the documents recording the evolution of these 
amendments support this vie\+. T h e  historical evidence also rereals 
that the jury provisions of the fifth and sixth amendments \+ere 
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originally tredtcd as being separate from the other prin isiiinb [if thebe 
amendments, thus indicating that these iithcr pro\ i5ions ma!- br redd 
as applicable tir ~(iurts-martial  even thuugh the Iury guarantee\ are 

Befiire the Federal Cirnstitutim \ \as  \I rittcn. w e n  brat?, had 
adopted bills of rights. The  pro\ isions I J ~  thcsc hi l l5  arc rcIc\dnt in 
determining I\ hether there as a conmion understanding underlying 
all of the various state bills of rights and the  drdft priipirsals that 
culminated in the federal billof rights. T h e  bills irf\Idryland." S i i r th  

Pennsylvania,81 \'ermont,R' and Lrg in i a  5 3  cimtdined 
many of the guarantees later I\ ritten into thc federal hill iifrights. The  
draftsmen [ifthese state bills failed to except military case\ f r m i  an! 
the guarantees. e len though these states. tu go\crn their niilitia. u 
courts-martial. tu \i hich the jury guarantees u ere clearly not meant til 
apply. 

This  failure \<as probably the result i i f  forgetfulnebs rather than an 
indication that none o f  the guarantees \\ iiuld apply to eiiurt~-martial 
For, ds has been ceen. some of the Virginia ratification debaterr \I hir 
had drafted the \.irginla bill thuught that at least one provision oirheir  
bill niiuld apply to c i ~ u r t s - m a r t i a l . ~ ~  t i  hen a committee of t h e  \.ir- 
ginia ratification cunxention drafted proposal\ fbr d federal hill (if 

rights, it relied h e a d y  on the Virginia tiill. But immediately f d l i n i -  
ing the jury provision it added an exception fur militar!- cdse\.  Pdrd- 
graph eight of the \.irginia proposals read: 

not. 

That, in all criminal and capital ruseciitions. d man harh A righr 
to demand rhe cause and nature of Ris accusation. tu be confrmted 
\\ ith the accusers and \I itnessrs, ti, call f u e \  idence. and he alliin rd 
counsel in his fasor, and to a fair and specdv tridl bv an impartial 
jury of his ricinage, aithout u hose unanimbuc c&nt he cannc)t 
be found gu i l t s  (except in the goremmenr of the land and nalaI 
fnrces:)norcanhe becompelled togive er idence agamithimsrlf.8' 

\\ hile it is not clear that the exception for land and na\ al  forces \ \ a s  til 
apply only to the jury-trial portion. it is less difficult 50 to  read thc 
Virginia proposals than similarl>- to construe the fifth and sixth 
amendments. \fan!- of those. including \lason. \iddisiin. and Henry. 
u ho \I ere responsible for the \.irginia bill ere also ,in the committee 
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that drafted these Virginia proposals.8E It seems likely. therefore, that 
the reason they no\\ included an exception for military cases \vas that 
their recent debates on  the militia clause had made them aua re  of a 
problem which had not occurred to them when they drafted the 
Virginia bill. 

T h e  Aiassachusetts8' and S e w  Hampshiress bills, \I hich also con- 
tained many of the present federal guarantees, excepted militarv cases 
only from trials by jury. .\rticle XI1 of the hlassachusetts bkl pro- 
rided: 

?;o subject shall be held to ansuer fur any crime or offence, until 
the same is fully and plainly, substantialls and formally, described 
to him; or be'compelled to accuse, or'fumish eiidence against 
himself. .%nd ever subject shall hare a right to produce all proofs, 
that may be favoraxle to him; to meet the witnesses against him face 
to face, and to be fully heard in his defence by himself, or his 
counsel, at his election. .ind no sublect shall be arrested,, impris- 
oned, despoiled, or deprived of his roperty immunnies, or 
privjleges, ut out  of the protection of tge laa ,  eiiled. or deprived 
of his life lgertv, or estate, but by the judgment of his peers. or the 
law of t i e  land: 

And the Legislature shall not make any Ian, that shall subject 
any person to a capital or infamous punishment, excepting for the 
government of the army and na%y, uithout trial by 1 ~ r y . ~ ~  

T h e  S e u  Hampshire bill was substantially the same, except that it 
added a double-jeopardy clause trhich did not exclude military cases 
from its prohibition.8o 

.\t the time of the ratification proceedings sex-era1 states made 
proposals for amendments to the Federal Constitution similar to the 
present fifth and sixth amendments. T h e  North Carolina proposalBi 
was the same as the Virginia proposal quoted above. Massachusetts 
and N e w  Hampshire proposed: 

That no erson shall be tried for any crime, by uhich he may 
incur an inratnous punishment, or loss of life, until he be first 
indicted by a grand jury, except in such cases as may arise in the 
government and regulation of the land and naval forces.sz 

.Ilaryland's suggestion was: 
That there shall be a trial by jury in allcriminal cases, according 

to the course of proceeding in the state u here the offence is commit- 
ted; and that there be no appeal from matter of fact, or second trial 

4 El I IOT'S DLsiTLs 243 
s2 I id. at  326: 2 id. af 1 7 7  
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after acquittal. but this pro\isiun shall not extend t i l  such cases ac  
ma>- arise in the gorernment of the land or naval forcrs 8 3  

This  is the m l y  proposal that clearly excluded military cases from a 
guarantee other than those f i x  grand and petit juries. 

T h e  \-e\\ Yorh proposals \cere at first con\idered to be "ciinditions" 
uprm Sex,  York's r a t i f i c a t i ~ n . ~ ~  but a t  the layt minute the form \ \ a s  
changed so that ratification v a s  made "in full confidence": si 

That mi person ought to be taken. impriscrned. or disseized of hir 
freehold. o r  hc cailed. o r  dcprned of his pri\ileges, franchises. life. 
Iibertv. or pruprrtv. but bv due priicess uf la\\ 

Th'at no  erson bught to be put t u  ice in ieiipardv of life o r  limb, 
for one an l the  same offence; nur. unless in case (2 impeachment. 
be punished more than once for the same offence. 

That excessire bail ought not tu be required. nor escessi\e fines 
im xed nor cruel or unusual punishments inflicted. 

?hat (except in the government ofthe land and naval forces, and 

. . . .  

prusecutions.'the accused ought to be informed of the cause and 
nature of his accusation. to be cvnfronted \I irh his accusers and the 
u itnesses against him. to hare the means uf producing his I\ 11- 
nesses, and the assistance of counsel for his defence: and should not 
be compelled IO g i ie  evidence against himsclf O 6  

The  land-and-na\ al-forces exception in the last-quuted paragraph 
clearly does not apply to the separarc due-process, doublc-jeopud>-, 
dnd cruel-and-unusual-puishmenti clauscs. .Although it IS not.com. 
pletely clear \I hether the exception applies to all the  guarantees con- 
tained in the last-quoted paragraph or  just tu the jury guarantees, it 
probably applies only tu the latter. T h e  phrascs fulkiuing the dash 

http://not.com
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seem set off both by grammar and punctuation from the rest of the 
paragraph that contains the exception. 

Soon after the First Congress convened \ladison urged the House 
to pass upon proposals, \vhich he had drafted. for amending the 
Con~ t i tu t ion .~ '  In a speech in \rhich he attempted to overcome the 
resistance of those n h o  did not wish the problem of amendments to 
interrupt the business of legislating for the formation of the Govern- 
ment, >ladison set forth his proposed amendments.g8 T o  be added to 
article I ,  section 9, \ \ere  the following clauses: 

S o  ersun shall br subject, except in cases of impeachment, to 
more ,Ran one unishment or one trial for the same offence; nor 
shall be compelid to be a .iitness against himself; nor be deprived 
of life. Iiber?,,nr property, without due process of lau; . . . . 

facessibe ail shall not he required, nor excessive fines imposed, 
nor cruel and unusual punishments inflicted. 

. . . .  
In all criminal prosecutions, the accused shall enjoy the right to a 

s eedr and public trial. to be informed of the cause and nature of 
t& accusation. to be confronted with his accusers, and the wit- 
nesses against him; to ha\e a compulsory process for obtaining 
vitnesses in his faxor; and to have the assistance of counsel his 
defence.sg 

T h e  follniring clause, the first part of nhich \ \as  desired because it 
required that the jury be taken from a smaller area than the entire state 
in which the crime \+as committed,'OO a a s  to be inserted in place of 
the original jury clause of article 111. 

The trialof all crimes (exce t incases ufimpeachmentr, andcases 
arising in the land or naval Porces, or the militia \I hen on actual 
senice. in time of 9 ar or public danger) shall be by an impartial 
jury of freeholders of the vicinage. u ith the re uisire of unanimity 
for conviction, of the right of challenge, an1 other accustomed 
requisites; and in all crimes punishable u ith loss of life or member, 
presenjment or indictment bl, a grand juw shall be an essential 
preliminary, provided that in Lases of crimes'committed \\ ithin any 
counw which may be in possession of an enemy. or in u hich a 
generhl insurrectibn may prevail. the trial maJ by lae be au- 
thorized in some other county of the same State, as near as may,be 
to the seat of the affence.lO' 

It will be noted that, had .\ladison's proposals been adopted ui thout  
change, there would have been no difficulty in construing the provi- 
sions of the bill of rights, except the provisions for grand and petit 
juries, as applying tn courts-martial. T h e  express exception of mili- 

8 ' 1  A \ \ I L L i i i C D \ G  424(1789) 
s s l i d  ar411-16 

rd. ai 41+3j. 
1 0 0 S e e . i g  l i d  at 760. 2 ELLIOT'S DLB1119 110. 100, 3 d  at 569. 578;  4x6 at 154 
I O L I  I \ V I L S U F C " \ G  435 ( l i 8 Y ) .  

155 



MILITARY LAW REVIEW [Bicent. Issue 

tar)- cases clearly does not apply ti) anything except the jur)- pr<,\i- 
sions. T h e  troublesome jury clause of article 111 \riiuld ha \ c  k e n  
rcmoi-ed and in its place \vould have been inserted d ne\\ cldusc 
coiering buth grand and petit juries. E \ e n  this ne\\ clduse \ids nut 
perfectly drafted, hri\\ e \er .  .\lthough cases of impeachment and cases 
arising in the land and nalal forces and in the militia are clearly 
excepted from the petit-jury portion of the clause, they are not a11 

clearll- excepted from the grand-jury portion. Yet \ladiwn certainly 
intended the exception to apply tii both prjrtiiins. 

T h e  rules both of logic and iif ciinstruction \i ould lead tci the 
conclusirin that since \ladison, a Iauyer. \\as a\\are of the special 
problems of militarl- cases and felt the need specificall?- t(1 esempt  
them from one  prorisiiin of the amendments, he intended thdt 
courts-martial should not be excluded friim the other pro\ isions. This 
\ ien is reinforced i\ hen one remembers that \ ladism participated In 

the \?rginia debates, in ti hich it ti as strung1)- suggested thdt rhe 
proiision relating to cruel and unusual punishmcnts iiould apply to 
military lais 

\ladison \ ~ d s  unable to persuade the House to consider his priipiia- 
als \I hen they \L ere first introduced.'02 bur he briiught them foni drd 
again the next m ~ i n t h . ' ~ ~  \ committee of e le icn,  of ii hich \ladison 
\i as d member, \I as then appointed to consider \ladison's pnipiisals 
and report on them to the House. 'oi Thi ,  cummitree reported 
Atadison's proposals to the House, sitting as a crimmittee of the \I hole. 
six days later.lo5 T h e  committee of the \I hole debated the propos- 
a l s ln f i  and adopted all those quoted above.'" T h e  only change of an! 
importance for our purposes \\as that the prixision preventing i)ne 
from being made a uitness against himselfnas expresslj- qualified ti) 
appl>- only to criminal cases.lnz 

During the House debates many of the members doubted the 
propriety of deleting a clause contained in rhe body of the Constitu- 
tion and substituting a neu clause for i t , ' O Y  feeling that amendments 
could be made only by adding clauses ti) the end of the instrument. 
T h e  committee ofeleven had decidedothem ise dnd \\ ds supported b) 
a \ i r e  taken during the first day of debate. 'ID .\fter the amendment5 
had been appro\ed by the committee of the \I hole. hon cver. a mirtiiin 
to require the amendmentr to tahe the form of additional  clause^ dt thc 
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endof theConstitutionivaspassed.'" Thereupon, by tito-thirds tote 
the House adopted the amendments \I ithout substantial changes.l12 
There were sei-enteen articles in the amendments adopted by the 
House, irhich ivere sent to  the Senate for c~ns ide ra t ion . "~  T h e  
articles pertinent to the present fifth and sixth amendments \rere very 
little different from the original Madison proposals and read as fol- 
loit s: 

Eighth. S o  person shall be subject, except in case of impeach- 
ment. to more than one trial. or one punishment for the same 
offence, nor shall he compelled in an .criminal case, to be a u itness 
a dinst himself. nor he d e p d  pf d e ,  liberty o; ro erw u ithout he process of law; nor s all private property b: ta&en'fbr public 
use x i  ithout just compensation. 

rosecutians, the accused shall e n p y  the 
right to a speedy and puhyic trial, to be informed of the natur; and 
cause of the accbsation. to be confronted u ith the \\ itnesses against 
him, to haie compulsow process for obtaining iritnesses in his 
favor, and to hare the assistance uf counsel for his defence. 

Tenth. The trial of all crimes (excr t i n  cases of impeachment, 
andincasesarisinginthelandornavalRrces,orinthemilitia\rhen 
in actual service in time of a a r  or public danger) shall be by an 
impartial Jurj- of the vicina e. \r ith the requisite of unanimity- for 
conviction, the ri ht of chalknge, and other accustomed requisites: 
and no personshafl be held toansuerfuracaptial ,orotheruays[rul 
infamous crime, unless on a presentment or indictment by a Grand 
Jury: but ifa crime be committed in a place in the possession of an 
enemy, nr in \I hich an insurrection may prerail, the indictment and 
trial may by la\< he authorized in some other place u ithin the same 
State 

1-inth. In all criminal 

The Senate debated the House proposals on September 2 ,  4, 7 ,  8. 
and T h e  content of the debates has not been preseri-ed, but the 
Senate Journal does record the phraseology- of the changes that irere 
suggested in the Senate to the House p r ~ p o s a l s . ~ ' ~  On September 4, 
the Senate adopted the eighth article after substituting "be t n  ice put  
in jeopardy of life or limb by any public prosecution" fur the phrase 
"except in case of impeachment to more than one trial o r  one punish- 
ment.""'The ninth article \\ as adopted \\ ithout change.lls All of the 
tenth article \I as stricken except "no person shall be held to ansu er for 
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a capital. or other\\ ise infamuus crime, unlcbs (in a presentment or 
indictment by a Grand J U ~ ~ - . ' ' ' ~ ~  
is the amendments stood at this piiint. therc \ \ . i s  nci petit-jury 

guarantee and nii mentiiin iii' military cases.  Se>cra l  day.; latcr. on 
reciinsidcratiun. the  Senare incorporated the grand-lury guarantee. 
u hich x i  aa mi\\ the tenth articlc. inti) the cighrh Thi.; tinic 
militar!- case, ue rc  specifically exempted frcini thc ,cope of rht 
grand-lur? pro\ ision. The  arricle \ I  a\  no\\ phraycd c\act l>-  as 15 the 
fifth amendment. Thus it \i as tha t  \I hen the  Senate finished its d e h t c  
o n  the houae prirpiisals there u as nil petir-iur)- guarantee.  

T h i s  history demonstrates quite clearly rhat the Senate thought. J\ 
did the  House. tha t  ciiurts-martial \I iiuld be cxcluded m1y frrim the 
grand- a n d  petit-jury guaranrces \ladism's letters shoi! t h a t  the 
cause i r f  the Senate's disappniial of the tenth article must h a t e  ticrn 
the failure to agrec upon an appropriate definition i d  the \ kinage irom 
which the petit jurj- \ \ a 5  tc be ipparcntly thcrc u a a  n o  
ciintriit crs! in the Senate i n c r  the app1icabilit)- irf the amrndmcnta t,r 
court\-martial. 

.The House accepted wmc of the changca made by rlic 
and on September 2 I a ciinference crimmittce. iii'v hich \ l a  
a member. u as appointed to deal 11 i th the remaindcr.lZ3 
rcmbcr ?+, this ciimmittee rcpiirtcd ru both huuses 13 ith p r ~ p i ~ a l \  t?ir 
a siiIutii~n iif thcir ~iisagreements. '~' 

T h c  ciimmittee suggested. inter alia, that the important pcrir-1ury 
guarantee, althuugh this time it \I aa ithiiut inenriiin ,if milirar!. 
ea%?, he inciirpiiratrd in the eighth article. \\ hich \ ~ i i u l d  then redd 
exact ly as doea the sivth Birth hiiuscs agreed to this 
change.'28and the amrndments. in theirprescnt f i ~ r m . ' ~ ' \ i  crc sen t  til 
the states f ( ~ r  ciinaideratiiin. 

Some light (in t h e  ciintempurary interpretatiun iif the tifth and sixth 
amendment3 ma>- tic shed by the Pennsyl\ania Cimstitutiiin (if 1790, 
\\ hich u as \I ritten simn aftcr Congress reported the bill of rights ro t h e  

"Old ~f I10 Xr r h i  w r n ~  time. ,I muti n v d r r  rhi irr ir inalrcnrh rrricleanJ 
/bid 
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states. It contained provisions that may ha\e  been thought to hare 
much the same meaning, as far as courts-martial are concerned, as the 
fifth and sisth amendments. These pmvisions \rere: 

That. in all criminal prosecutions. the accused hath a right to he 
hcard bv himself and his council [JU]. to demand the nature and 
cause d t h e  accusation against him, to meet the \\itnesses face to 
face, to hare compulsun. rcicess for obtaining witnesses in his 
favor. and. in prosecutions gy indictment ur information, a speedy 
public trial bv an impartial juw of the vicinage: That he cannot be 
com elled to' i t e  cridence a g a h  himself, nor can he be deprived 
uf h i  Me, IibfrtY or property. unless by the judgmenr of his peers 
nr the la\< of the land. 

That no person shall, for an indictable offence, br proceeded 
against criminally by information. except in cases arising in the 
land or naval forces, (IT in the militia n hen in actual service in time 
of war ur public danger. or, by leave of the court, for oppression 
and misdemeanor in office. No person shall, for the same offence, 
be tv ice put in leopards of life or l imb nor shall ans man's property 
he taken or ap lied to bublic use without the consent of his Repre- 
sentati!es, a n i  mithout just compensation being made.lz8 

T h e  Pennsylxania draftsman used some language from the 
llassachusetts and Seu Hampshire bills of rightslz8 and some that is 
found in the tarious federal proposals. .\I first glance it seems clear 
that he intended to exclude military cases only from the grand- and 
petit-jury provisions. If this was his intent, he did not express it 
clearly. ll-hile the complaints served upon those accused of military 
crimes ha\ e a h  ays been called charges and specifications rather than 
indictments or  information^,'^" the language of the second-quoted 
paragraph makes it appear that a court-martial proceeding is one 
brought by an information. And prosecutions hy information are 
included in the petit-jury guarantee. 

Before the significance of the histor). of the fifth and sixth amend- 
ments is fully analyzed. it will be helpful to examine the other 
amendments and the practices of courts-martial at the time the Con- 
stitution and the bill of rights were written. 

B.  THE OTHER AME.VDMEiVTS 
T h e  remaining portions of the bill of rights present less difficulty 

than do the fifth and sixth amendments. T h e  second, third, sel-enth, 
ninth, and tenth amendments need not be discussed, for they are not 
relevant tu the Dresent Droblem. 
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There \\as no discussion by the framers v hether the first amend- 
ment uould o r  uould not apply to perstins in the military. I t  is 
significant that 15 hereas the British articles of \ ra r  of this period 
contained a section requiring soldiers to attend ~ h u r c h . ' ~ '  the imerl- 
can articles passed by Congress have a l n  a) s merely "recommended" 
church attendance.'32 There seems little reason to suppose that the 
framers desired Congress to be \\holly free of first-amendment re- 
straints in legislating for the armed forces.'33 

Similarly. the framers did not mention the military during thcir 
debates on the fourth amendment. .Although the portion (if thia 
amendment relating to \5 arrants \I as intended primarily to protect thr 
civil population against the oppressi\e practice of issuing general 
\ ~ a r r a n t s . ' ~ *  and is not appropriate to mi1itar)- life. there is nc diffi- 
culty in reading the proxision against unreasonable srarchcs and 
seizures as being separable'3j and protectingthose on active duty \I ith 
thr  military. 

T h e  eighth amendment probides that "excessi\-e bail shall not be 
required, nor excessive fines imposed, nor cruel and unusual punish- 
ments inflicted." It is phrased as was the \'irginia provision. \T hich 
some of the members of the \'irginia ratification con\enrim thought 
uould apply to courts-martial if it were incorporated in the Constitu- 
t i ~ n . ' ~ ~  T h e  onlr- problem of cnnstruction created b r  this amendment 
is caused h)- the lact that bail has never been grantedto member7 of the 
military a\\ airing trial bl- courts-martial. although the analogous prac- 
rice of a l l m  ing the accused, if an nfficer. trr he left at large o n  the 
militar!- reservation until trial, v a s  T h e  \.irglnia debat- 
ers did not think of this as preventing the applicat~on of the other 
clauses of the provision to courts-martial. T h e  phrase "exce5sive bail 
shall not be required" can he read as meaning that. vhe re  hail 15 

appropriate. it must not be set in an excesske amount. rather than ,E 
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meaning that bail must be granted in all cases. For example, it has nut 
been thought constitutionally necessary to grant bail in capital cases. 
Since the purpose of the bail requirement is to allou an accused to 
remain free until and unless he is convicted of a crime, the require- 
ment is inappropriate in the military \I here the individual has no 
freedom of movemmt but rather is at all times subject to control by his 
superiors, Therefore, it is  not a\&\\ ard to hold that the bail portion of 
this amendment does not apply to courts-martial, but that the prohibi- 
tion of excessive fines and cruel and unusual punishments does. 

Thus ,  there is no major barrier to holding the first, fourth, and 
eighth amendments applicable to persons in the armed forces. Many 
of the original drafts of the bill of rights, n.hich excluded cases arising 
in the military from the requirement of juries, contained separate 
provisions, similar to these amendments, from which the military was 
not excluded.'38 This is additional evidence that these amendments 
\I ere intended to be so applicable 

V. THE C O S T E L I P O R A R Y  P R I C T I C E  I S  
COURTS- . \ I . IRTIIL 

Since the bill of rights generally \vas meant to codify existing 
practices and ideas.'3g there being no indication of an intent to have 
the amendments u ork a major reform of courts-martial, it is necessary- 
to examine the practices of courts-martial in the period during which 
the bill of rights mas n ritten to see if they conformed substantially to 
the procedures and rights guaranteed by the first ten amendments. If 
they did not, it uould  indicate that the amendments \+ere not in- 
tended to apply to courts-martial. 

. I t  the time the Constitution and the bill of rights \+ere \I ritten it 
had been a long-standing practice of British military law that the 
ordinary rules against double jeopardy and self-incrimination applied 
to military  tribunal^.'^^ Indeed, the contemporary texts stated that 
the ordinary procedures of the criminal courts \yere to be folloxred 
except as the articles of n ar other\+ ise provided.14' T h e  accused \+as 
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allou ed to cmfrrint and cross-examine the \I itne5ses against 
\Vhen depositions iir e\idence \ \ere  taken. it u a s  required that the  
prosecutur and the accused be 

The treatises of the period i t a t e  tha t  it \I a) cu5tiimar>- to allinr the 
attendance. at the court-martial. ( i f  t he  \\ itncsses desired by the 
a c c u ~ e d . ' ~ '  Though the military courts had no lurisdictiiin to ciimpel 
the attendance o f c n  ilian \\ itnesses. it x i  as usua l  fcir both the prrisecu- 
tion and the accused to be a l l i n \  ed to obtain a subpriena from thc 
appropriate civil court fur this purposc.'45 Similar1 
to allon thr accused legal aasistance.'4B C o u n d  \\ 
unifiirm: the uie of ciiilian Iauyrr5 hy either vdr \ \ a i  f ronnrd upon 
since the)- \\ ere  unfamiliar \i ith military Ian i conception of d u e  
process also seems to hale  been applicable t(i military ciiurts.  'The 
accllhcd \ \ a s  entitled to a ccipy of the chargr5 against him. hich 
charges had clearly tii state the nature ( i f  the offense charged.'4R 
Coerced confessiuns n crr not 'I'he accused \\ ai entitled 
upon demand to d copy of the  ciiurt-martial priicccdinga.'" \n!- 
soldier \rhri thiiught himself\\ ronged by his supcriors cuuld ha\?  his 
grim ance brought before a court-niartial."' 

T-hc judgment, (if regimental c ~ u r t s  \I e r r  n o t  final until the)- had 
bern a p p r m c d  b!- the  commanding officcr, \\ hu could nut sit  iin the  
court. '52 dnd these approrals \ \ere  rc \ i ruable  hy  a general cciurt- 

. .. 
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martial.'53 T h e  judgment of a British general court-martial was not 
final until approred by the King or  his commander-in-chief.'j4 An 
.\merican general court-martial was not final until approved by Con- 
gress or the c o m m a n d e r - i n - ~ h i e f . ' ~ ~  T h e  military law \% as codified 
and less vague than the ordinary criminal lau of the day.'" T h e  
articles of \var \yere required to be read to all soldiers upon enlistment 
and periodically thereafter.I3' Confinement before trial could not last 
longer than eight days or  until a court-martial could conreniently be 
assembled.15s T h e  punishments inflicted by courts-martial were no 
more cruel than those inflicted by the criminal 

I t  is plain that military courts n e r e  thought to be less desirable 
places in which to be tried than civil courts.'6o T h e  proceedings were 
more summary. T h e  court u as an impermanent body and the accused 
\bas tried by his superior officers rather than by an independent 
judiciary. .A jury \+as not available. T h e  trial %as conducted by 
military men usually n i thout  the presence of civilian counsel. Obvi- 
ously more errors were likely to be committed in this system of law 
administration than in the permanent civil courts of record, although 
perhaps no more than in the magistrates' C O U K S . ' ~ '  These characteris- 
tics of military justice were thought to be necessary if the armed 
services were to have the rapid judicial enforcement of rules that is 
essential to discipline.162 However, it is apparent that to an extent 

Go,crnment ofthe Troops (1776)arr 2 ,  printed ~n NI\THROP*I~O?: British .Arricles of War of 
1-65, I 15. arts 12, 1 3 .  prinred in \ \ I \ T H R U P * ~ ~ ~ ~ .  

"3%oii 92, T'11~~~337-45. 
'"Brirish Articles of \Tar of 1765. I 15. a n  10. printed in \iI\THROP*I464. 

Ruiei and Articles for the Better Go\ernmenr of the Troops 5 14, a n  8 (17761, printed ~n 
ROP' 1495. see Amendments of I 7  R6 to rhe Ruler and Articles for the Better Government 
mops (17761 art 2. primed m WI\THRW '1504 (limning the right t o  r e \ i e i )  
e 1 BLICKSTU\I, C O U M L V T ~ R I L S ~ I ~ ~  16(Hargrweed 1844)(noreurirren by editor 

ngBlackmne's FEN): TITM 13-25, Blickirone u a s  upsetover Parliament'Edelegarion 
o f  legrilarive pose r  to the C r w n  to % rite the anicleS of war for the aim\. This led him to take A 

dim \>ew of millriry la \% tn the army. bur nut of military Ian in the na\y IBLIIhSTO\E. 
C O W E \ T ~ R I E S  *+i&zn*. 

' "Ru le~and  RegularioniofrheCanrinenrai %rmyir f  I il;m5), printed m \ i n T H R O ~ * 1 4 7 8 ,  
Rules and .Articles far the B e r m  Goiemment of the Troops 5 3 ,  art. I ( I T 6 ) .  prmted I" 
U I\THRUP* 1490. d 5 18, art. 1, printed m \TI\THROP* 1502; British Articles ofWarof  1765, 
5 3 ,  art. I ,  printed in I\I\THRVP '1450: Id 5 20, art. I ,  prlnred m \ < I V T H R O P - I M ~ .  

L"Ruler and Regulations of the Continental .Army art .  12 (1775). prmred m \WTRROP 
"1483. Rulesand Arrrc le r for rheBerrerGa~emmento i rhe  Troops5 14, art. 16(1776), printed 
in \I'I\THRoP'IIOO. Amendmenrrofl786rorhe Rulesand .ArriclerfartheBetrerGa~emment 
ofrheTroopr(1'76)arr 1 6 , p r i n r e d i n \ \ 1 \ ~ ~ ~ 1 ) ~ * 1 5 0 6 , B r i f 1 r h  %r t i c l e ra f \~a ro f l . 65 .5  1 5 ,  
art. 18. prrnred in \\I \THROP -1466. 

"'See 4 BLUASTUZ~, C o u w \ r r e t s  -3'5-iR: T i r u n  119-26. 
" O s e e  i FIRR\\DZOR See a l ro thed l r cu r r l anof rhe  \ irgin,aratlf icar,andebatpi,  pp  1 4 a X  

iupr* 
lex For a dircvrrron of the broad e.rrenrofthcjvrirdicrion ofthe rnagiirrares' courts I" Lnglmd, 

see Corcarm & Frankfurrer,iupro note 139. a t  525-33 T h e  r n ~ g ~ i r m r e s ' c o u r t ~  mere rvmrnir)- 
c o u m  and their decisions were largely unreileuable 

l " E g . .  TIILLRIL-IZ 
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consistent n i t h  this necessity the accused \bas allo\red most consid- 
erations of fair play. '63 

T h e  texts of the time state that the civil courts could issue \i rits of 
prohibition against the execution of sentences imposed b>- courts- 
martial acting beyond their jurisdiction. and could eren issue writs iif 

error or  certiorari to correct court-martial judgments just ds  they could 
correct those of the ck i l  courts, although they \I ould not do so unless 
manifest error had been ~ o m m i t t e d . ' ~ ~  Howel-er. in later uritings it 
appears that the scope of revieu 1, as never su broad and extended only 
tn questions of jurisdiction.16j Yet it is important that at the time the 
Constitution and the bill of rights \i ere \I ritten the leading text writer 
on courts-martial felt that judicial re\-ien \vas possible to the same 
extent as in criminal cases in the courts of common la\{ , 1 6 6  

.\loreover. members of courts-martial could be sued for damages in 
the common-Ian courts if they acted T h e  contempo- 
rary texts'B8 relate the leadingcase of Lieutenani Fry-e of the marines. 
In 1743 Frye had been convincted by a naial court-martial and 
sentenced to fifteen-years imprisonment. T h e  evidence used to con- 
\ict him was some depositions taken seteral days before the trial of 
persons u horn Frye \I as never allov ed tn confront. iVhen he ublected 
to the use of this e\ idence, Frj-e \I as cursed by the court. Although the 
sentence 15 as remitted by the King. Frye brought an action for false 
imprisonment in the Common Pleas Court against the president of the 
court-martial. He a a s  awarded damages of 1,000 pounds, and the 
court indicated that he could still bring suit against the other membcrr 
uf the court-martial. a hich he did. 

T h e  con tempra ry  practice of courts-martial \+as such that the 
application nf the bill nf rights to them uould not hai-e been consid- 
ered a malor reform. This  supports the t i e x i  that the amendments 
were intended to apply to those subject to military lau . For. since the 
bill of rights \vas intended to codify existingpractices. it \I as probably 
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meant to apply to any of the agencies of the federal government in 
\I hich the codified practices were obserred. 

VI. CO\-cLCSION 
Iyhether any of the first ten amendments are thought to apply to 

courts-martial depends largely on the construction given to the fifth 
and sixth amendments. T h e  history of these t u o  amendments u p  to 
the time they u e r e  sent to the Senate gires support to the vie\v that, 
with the exception of their jury provisions, they \\ere intended to 
apply to cases arising in the land and naval forces, rather than to the 
vieu that they were not intended to be so applicable. 

Most of the various bills of rights and proposals for bills that 
contained the same guarantees as are in the fifth and sixth amend- 
ments seemed to rest on a common understanding that the rights of 
men apply to those in the service. T h e  llassachusetts and Se \ r  
Hampshire bills, \I hich had ail of the guarantees that are in the fifth 
and sixth amendments except that for grand juries, clearly applied to 
courts-martial. All of the nonjury provisions of the S e a  Yurk propos- 
als, which included all of the federal guarantees, seemed to protect 
those subject to military lair. T h e  same can be said for the pro\isions 
Pennsylvania adopted in 1790. 

During the Virginia debates several of the conrention members, 
including t n o  \rho had helped draft the Virginia bill of rights, indi- 
cated, ~ i t h o u t  contradiction, that if the provisions of the Virginia hill 
of rights \\ere in the Constitution they uould apply to courts-martial. 
Yet the Virginia bill of rights, uh ich  contained a jury guarantee, made 
no mention of courts-martial. T h e  Virginia proposals for a federal bill 
of rights did mention courts-martial, but in nearly as ambiguous a 
fashion as do the existing amendments. 

T h e  proposals for the hill of rights Madison later drafted to put 
before the House were unambiguous on this point and clearly applied 
to courts-martial. Madison evidently intended his proposals to have 
the same substantive meaning in this respect as did the Virginia 
proposals.’6s His draft should therefore be viewed as a more accu- 
rately worded version of the substantive guarantees contained in the 
Virginia hill of rights and the Virginia proposals for a federal bill of 
rights, both of which he helped write. 

Further elidence that there u a s  a common understanding that the 
bill of rights would apply to those in the land and naval forces is 
furnished by the failure of anyone in the House to object to the fact 
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that the amendments as presented tci and adupred h>- that body x! ould 
prrihdhlv bc read as applving to courts-martial. 

'The i i w e  ultimatelv is ;\ hether one u ishes to interpret the changes 
occurring after the Hiiuse proposals iient to the Senate as mailifesting 
an intent that these dmendmcnrs should not protect t h i x  subject to 
milirarv laxi , Because the acceptance uf the position that theae changes 
manifested such an  intent nrluld carvc out a class of .imericans I\ ho 
i \ould be unprotected h>- the constitutional guarantees, it should he 
acceptcd \\ ith reluctance and nnly if it is supported by the milst clear 
evidence 

T h e  only e\ idence that might he thuught to support this position ia  
the \larvland proposal, i\ hich excepted courts-martial from its 
diiuhle-j;opardv prtivision. the failure nf the Senate tn accept the 
tenth articlc of the House proposals. and the changes made in the 
federal bill ofrights during the negotiations. in i\ hich .\ladison played 
n role. hetneen the Senatc and the House. 

\ \ h a t  littlc c \  idence there is concerning the Senate debates and the 
Senate-House negotiations indicates that the changes made during 
them do not support this position. T h e  Senate's failure til adopt thr  
tenth article of the House proposals apparently \\a5 not because of 
disagreement o i e r  militar>- cases. In his letters .\ladison listed several 
cif the Senate's objections to the House proposals."0 The  objection to 
the tenth article as that in the petit-jury provision the 7-icinage from 
i\ hich the jury \\ as to come and the "accustumed requisites" of iury 
trial could not he defined in a \$ ay that nould he satisfactor! to all  n f  
the states, iihich had differingpractices. \Iadison's failure to mention 
that there u as any objection in the Senate because the House propos- 
als cvuld he rcad as ccivering courts-martial is strong evidence that no  
such objection \ \as  made. 
\I hen the Senate debaters separated the grand-lurk- guarantee ofthe 

Hnuse prnposals frnm the petit-jury guarantee. \\ hiGh \I as objection- 
able to  them. they carefully added to the grand-jurv provision a phrasc 
excepting militaiy cases. 'During their reconsid&tion of the petit- 
jury guarantee the Senate retained in it the exeptinn of military cases 
placed there b>- the House."' This I S  a clear demonstration that the 
Senate debaters must ha\-e thought, as did the House. that it w a s  
necessarj- tn exclude militar! cases from these t u n  guarantees but not 
from the others. Tha t  the exception of military cases was added tci the 
fifth amendment only u hen the Senate moved the grand-jurv guaran- 
tee into it shoa s that the exception uas  to apply only to that &rantee 
and not to the other prorisions of the amendment. 

"OI H L \ I  \ \ R I U \ G S  ~ ~ ~ J ~ U L ~ . \ L ~ D I S O \  42&24 n I ll9041 
1 7 1  see nore I?orup"a 
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T h e  \ladison letters, together n i t h  the evolution of the amend- 
ments in the Senate, lead also to the conclusion that the changes made 
by the Senate-House Conference Committee u e r e  not intended to 
make the amendments inapplicable to courts-martial. T h e  present 
sixth amendment is rague because the important petit-jury guarantee, 
after having been phrased so as to compromise the disagreement 
betmeen the houses, was tucked into it. In order to satisf>- the Senate 
objections, this guarantee had to be phrased very briefly. I t  became 
merely a guarantee of a trial by an impartial jury of the state and 
district, tu be previously ascertained by  law, uhere  the crime \vas 
committed. This was too brief to warrant being a separate amend- 
ment.  >-or, as a matter of syntax, could it conveniently be added to the 
fifth amendment, Jvhich contained the grand-jury provision with its 
clause excepting military cases. It mould fit very neatly into the ninth 
article of the House proposals, a h i c h  could be changed to read: 

In all criminal prosecutions, the accused shall enjoy the right to a 
speedv and public trial, b an impartial j u y  of the itate and disrrict 
xhereln the crime shall haw i e x  committed, zlhich diitrut shall have been 
previuuiiy ascertained @ l a c ,  and to be informed . . . . (Emphasis 
added.) 

But an exception for military cases could not easily be added to the 
proposal in this form. 

In the process of adjusting the disagreements betveen the houses 
over the crucial substantive jury problems, the difficulty in applying 
the rephrased amendments to courts-martial might well hare been 
overlooked. Perhaps those who favored the inclusion of an express 
petit-jury guarantee thought there was more chance of its being 
adopted and ratified if they placed it in the middle of the already 
accepted provisions of the sixth amendment, than if it were made a 
separate provision, to uhich  an exception for military cases could have 
been added. At any rate, since vaguely phrased guarantees had been 
thought before tu be applicable to courts-martial, there is little reason 
to suppose the framers felt that their no\\ similarly vague amendments 
would suddenly acquire the contrary meaning merely because they 
had undergone changes that made them less clear than they once had 
been on this point. Furthermore, as we have seen, it is no easier to 
construe the amendments as changed as not applying to courts-martial 
than it is to construe them in the opposite manner. 

On the uhole,  therefore. the evidence of the original intent favors 
the view that the bill of rights was intended to apply to those in the 
land and naval forces.lT2 

~ ~~ 

“sOfcourre. iffhe bill ofrights applies ro c o u n s - m ~ r t ~ d  the content o f i r s  prmismnr uauld  
beadapredrothemi1iraryconrel;r  Farexample. uhircanirlrurerdueproceisoranunrearonable 
rearch and seizure uould be different tn the millrary sphere than I” c i i h n  hie 
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DEFINITION AND GROWTH: WIENER ON 

RIGHTS 
COURTS-MARTIAL AND THE BILL OF 

Colonel \iilliam \V. \iinthrop's monumental Military Lax and 
Precedents' is undoubtedly the most widely-quoted and authorita- 
tive source of ?merican military laa written hv one person. Even 
today it is difficult to find a case or article which does not make its 
twu to him, and \iinthrop wrote about criminal lau on1 to 1895. 
Frederick Bernays \Viener, Army Colonel (Retired) adadroca te  
before the Supreme Court, is the most prolific, uidely- uoted and 
authoritative writer on military law of this century. %is major 
u orks soan the oeriod from 1940% to 1969.3 Included in that oeriod 
is his effort as chunsel to secure reargument and eventual &ry in 
the landmark cases, Reid v .  Coven and Kinsiia v. Kru,p,s These 
cases overturned apparently settled lau concerning courts-martial 
jurisdiction orerde endents of military personnel in peacetime and 
provided the founiation for one of the best hooks available on 
militarv lau and legal histov.8 

Much of LViener s finest work has been done on the historical 
analysis of courts-martial jurisdiction and military crimes,' a s u b  
ject,y hich fascinates both constitutional law ers and scholars. In 
addition to the next article by the late Chie//,ustic,e \f:arren, the 
question of constitutional limits on the mi itarv s disciplinary 
power has engaged a number of fine scholars inhuenced by the 
system, its scope, or the challenge of this ar t ick8 





COURTS-MARTIAL AND THE BILL OF 
RIGHTS: THE ORIGINAL PRACTICE t 

Frederick Bernays Il.iener* 

Former .Attome>- General Biddle has told this story about Mr. 
Justice Holmes: ' 

In the Gar it case a tarpaver had achieved a temporary \ ictory in the 
Second Circuit, 11 here <he court had held that income from a trust 
fund u as not taxable under the Revenue -\ct of 191 3 .  Holmes \I as 
interested, he said. because he enjoyed such an income. The tax- 

aver's argument passed the remark until the summation, u hen he 
tehtured: "I hope, Mr. Justice Holmes, that the Statute of Limita- 
tions hasnut runinyourcaseso tha tyouni l lno t  beforeclosed from 
eettine back the tax vou hare mirtakenlr Daid to the Government." 

said, my dear sir, leads me til hope." He wrote the opinion revers- 
ing the judgment of the louer court.1 

In the December 1957 issueoftheHurvardLna Review, 111. Gordon 
D. Henderson examines the question of the applicability of the Bill of 
Rights to trials by court-martial, and concludes that, o n  the whole, 
"the evidence of the original intent favors the r i ev  that the bill of 
rights \!as intended to apply to those in the land and na\al  forces."3 
This  is a matter of more than passing personal interest; I contended in 
the Krivoski case that the guarantees of the first eight amendments, in 
particular that of the assistance of counsel contained in the sixth 
amendment, applied in full measure to trials by court-rnartiaL4 I \ b a s  

FCopyrighr 1956 bp The Hariard Laii R e i i r i  Lssiociarmn Reprinted u Ifh permission of 
the copyright o\ ,ner from 7 2  H i m  L Rkx I and 266 (1958). Permission ior repmducrion or 
other use oirhir  i r c i ~ l e  may be granred o d )  by The  Hariard Lau Rerieu 4rrrniarion. 

*Uember of !he Dirtricr o i  Columbia Bar ph B . 1927, Brown Uni\errity: LL.B.. IY10. 
Hanard  Lais School, LL D , 1Y69, Cleieluld-Marshall La\\ School 

'Biddlr, Mr Jusfiii HoIm<i. m MR. J ~ s ~ l i i  11 (Dunham & Kuriand eds 1916) 
' l ru rn  v Gaiir. 266 L S. 161 (192s) 
8Henderron. Courti-,Mnrrrai and the Conrtiiunon. The OrigrnaI Lndrnronding, , I  H+nv L 

'Krnoskh \ .  Cmred Scares, 116 Cr. CI 451. 141 F. Supp 219, rirf dined, 3 5 2  V.S. 954 
(1916) T h e  plainriff and one Finleg, both oificerr of the km)- .  *ere separately charged 
ujrh a p n t  oifenre. F d e v  u a s  rned first, and. represented b) a cirilian lauyer and a Captain 
-\dams. pleaded not guilrj. Plamtifi, a i  ~fness  againrr Fide?. had been mtenreued before rhe 
trial bv idamr  in the lamer's capacity 8s assigned counsel for Finley, and *dams suggested that 
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unsuccessful at all stages over a prriod i i f  ~ I Y  !can. culminnting in 
denial of certiorari by the Suprrmc Ciiurt. I i > d d  thcrcfore fcel t h t  
13 a r m  suffusing glov of personal I indicatiirn if. ultimately. that tri- 
bunal \ \ere  to  espouse the \ iev  s I then urged. Rut. tu paraphrdsc \ l r .  
Justice Holmes onl>- slightl>-. nrithing in thc Hendcrson article leads 
nit. to hupe. For the authiir has iixerlooked \ignificant-indecd. 
ci,ntrulIing-contcmporar~ materials and has a t  critical pointa iiiiz- 

read the authorities he hds cited. 

I. T H E  REQUISITE P E R S P E C T I V E  
T h r  commonplace observation that hind5ighr is better than 

foresight is subject til a \\ell-defined eYccptiirn: Hindbight applied to 
history is almost invariahly mislcading. .\laitland. thc grcatcct i i i l e g a l  
historians, cmtinually \I arned against ,'after-mindedne\i."; "\gain 
and again he cinphasized the dangrr of imposing legal concrpt? o i  d 

later dare un facts of an  earlier date. , . . \ \ r  must nut read eithcr l a \ \  
or  himiry back\\ ards. I\ e must learn tn  thinh the thoughts i i f the  pa*t 
age-'the common thoughts of o u r  fiirefatherj about ciirnmiin 
things.' '" 

.And eren if the present-day researcher can retrain from anachronis- 
tically reading his ou n vie\\ s into thc thoughts oi rhoye \i hci prrcedrd 
him by some I RO !-ears. he must. certainly in any inquiry a s  tri t h r  
contemporaneous scope of the imerican Rill of Rights. diytinguish 
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carefully betlveen, on the one hand, those of its provisions that were 
declaraiory of principles generally accepted in the period from Sep- 
tember 1 7 8 7 ,  n hen the Constitution was published by the Conven- 
tion and the drive for enactment of a bill of rights began, to December 
1791, u h e n  the first ten amendments became effective; and, on the 
other hand, those prorisions that marked a change in what a a s  then 
generally law. 

Somhof the amendments were declaratory only. Trial by petty jury 
had been part of the common Ian. for centuries (and u as moreover 
guaranteed by the Constitution proper),' presentment by grand jury 
n e n t  et en farther back,s the concept of due process of law stemmed 
from hlagna and the guarantee of bail,1° the privilege against 
self-incrimination." and the prohibition against double jeopardyL2 
were, all of them, well settled in English I a n .  

Other guarantees were more recent, and hence more precarious. 
T h e  limitation on unreasonable searches and seizures echoed Lord 
Camden's judgment inEnticR z'. Currington l 3  and recalled James Otis' 
immortal argument against w i t s  of a s s i ~ t a n c e . ' ~  T h e  right to petition 
for redress of grievances stood as a reproach to George 111's cavalier 
disregard of the colonists' remonstrances.'3 

Still other portions of the Bill of Rights were designed to correct 
existing evils, The  prohibition directed at an establishment of religion 
was adopted at a time \%hen state-supported churches were still far 
from being an institution of the past,I6 and when sectarian qualifica- 
tions for state office still obtained." And the right to counsel guaran- 
teed by the sixth amendment placed federal criminal prosecutions on a 

il5-24(8ch ed.  16241. 
> ' I 9  How St T I  1029 (1765) 
"Paxton's Case. Ouincb 5 1 .  5 5  M a s s .  1'611 ~, . 

See i H ~ D S I I O R T H ,  op (if mpm noce 7 .  at  51; The right to permon was  confirmed ~n 
paragraph 5 of  the English Bill of Rights o f  1669, I 

L8\41arrachurertr dld noruithdrau state supponfromchurchei until 1 8 3 3 .  by article XIofrhe 
amendmenrr IO i s  ~ o n s t ~ f u t i ~ n  See L k \ t .  TRL L1" u i  T H L  COIIIIU\)IL<LTH +\D C H l t F  
J ~ s r l c i S ~ ~ a  42 (1957): CoBB, THtRlsCoFRLLIClu~SLIeLRTYI'I A \ l L R l L \  500. 5 1 5  (19021. 

"Such qualifications ueie  nor abolished in Connecticut until 1616, Coes, op. til. supra note 
16. at  5 1 3 ,  nor in Delauare unril 1 6 1 1 ,  id. at $ 1 7 ,  nor in 'hrylmd until 1 6 5 1  Cmpm Y O  
C m s r .  declararron o f  rights u t .  xxxv (1776) r r f h  !do. COYST. deciaririon of  rights a n  I4  
(16511. printed in 3 Thorpe, TbrFidrrolondStair Conrlitutioni, H.R. Doc. No. J 5 7 ,  WthCong., 
2d Sers. 1690, 1-11 (19091. 
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fairer plane than most in h g l a n d .  \ \ h e r e  m I y  persuns ,iccuscd ( i f  

treason ciiuld be defended by ciiunsel. and that ml>- since 16Y6.18 
Persons charged in F.ngland \I ith felonies could nut he defended by 
counsel until I R 3 6 . 1 Y  many years in rhe futurc. \Ian>- statcc-though 
not all-had relected the British practice. By I :Y I. the right t o  cotinsel 
\ \ a s  extcnded b>- ciinstitutims of seven st<itc\ a n d  thc ctat l i tc \  a n d  
practice in t \ \ c  Rhiidr I ~ l a n d .  n ithiiut a ci insti tuti~~n. had 
early relased t h e  traditional practice. dlthiiugh rhcre due\ not appear 
tu h a t e  beenadefiniti~estatuteiintliepriint untilldtc inthceightccnth 
centur>-.sl In \-irginia and South Carolina. counsel \I crc permittcd by 
statute. but ml!- in capital c a s c ~ , ~ ~  By 17416. (:onneeticut allriu t.d 
counsel in all cases a s  a matter of practice.23 I t  is tiiiclcilr \\herher 
Georgia conferred the right befurc I - Y R . z 4  l 'hc  fedcral Criiiica \ c t  i d  
I 7410. enacted by the same Ciingrcss thar propiised the  Bill iif Rights tii 
the states. perniittcd c(iunsel. and required counsel til be furiiiihed on 
request-but only in capital It  i \ d d  therefirrc l i e  a fair 
suinmdry til conclude that the sixth dmcndmcnt. 111 so far d s  i t  gr,intcd 
the right to counsel "in all criminal pnisecutiiinc." guarantccd firr 311 

time a right only recently n o n .  and that not universally n(ir  in all 
ca5es. 

\ \ hen  une examines thc proposals f ix  constitutimdl amendment\ 
made by the seieral  ratifying contentions. it is again inipimant to 
keep in mind the distinction h i t \ \  cen priipiisal\ thar \I ere declxdtor!- 
of existing Ian and thiiac that sought changes therein. Thic i b  partleu- 
Idrly imprirtant \\ ith respect til the nuniCroub propiisa~c regarding 
military matters,  because. tu spcal, mildly. there esictrd in the Idtc 
1780's a considerabk di\ersit>- of opinion regarding militdr)- pulic!-. 
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Luther \tartin left the Convention before it completed its n o r k ,  and 
then opposed the Constitution because. among other things. it prn- 

ided for an army in time of peace:'O George Mason stayed to the end. 
but refuscd to sign. fur this among other  reason^;^' and from Paris 
Jefferson urged a hill of rights hich \I ould afford "protection against 
standing armies."2B -\ccordinglv. numerous amendments \\ere pro- 
posed either to prohibit a peace-time standing army altogetherz9 or 
else to permit it only under strict  limitation^.^^ None v a s  adopted; 
nevertheless. the uiconstitutionality uf a standing army in time of 
peace \ \as still asserted by libertarians in the Senate x h e n  the minis- 
cule increeres (it' 178') and 1790 a e r e  under ~ o n s i d e r a t i o n . ~ ~  

There \!as diversity of rien . also, concerning the status of the 
militia, v hich-despite its someu hat less than glorious service during 
the Re\-nlution32--\t as proclaimed to be "the Palladium of our secu- 
rity."33 Xlilitia sentiment u as strong enough tu insure inclusionof the 
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militia ~ I a u s c . ~ ~  \i hich embedded in the Crinstitutirin a system of 
diyided militark- control that has plagued lmericdn militdry organiza- 
tion e \ e r  since and that cannilt be said til be satisfact(rrily s i i l ~ e d  ? \ en  
yet:3' and als i i  to effect adoption i i f  the second amendment.36 A 

portiiinof the Billof Rights that niiu and for some grneratiiins past has 
been siilenin nonsense-and a dead letter.37 \-et. ironically enough. 
the \c ry  exaggerations of the militia oppiincnts iif the ne \ \  Constitu- 
tivn demonstrate the 1 alidiy (if-and \I ere emplriyed to justify-iinc 
of the most striking extensi<rns of federal e m t r d .  the regulation ti)- 
Congress of the composition and jurisdictiiin i i f  courts-martial of 
militia (nun Satiimal Guard) not in federal ~ e r \ i c c . ~ ~  

.\dditiiinally, I! e must be circumspect in e~amin ing  the Continen- 
tal articles of \i ar3'I \I hen seeking to ascertain the constitutional rights 
iif the officers dnd soldiers 5ubject thererii. Secretary of \\ ar l i n i n  
immediately recognized in lugusr  1798 "that the change in the Gin- 
emment  (if the L-nited Stdtes nil1 requirc that thc drticleb of \ < d r  tx 
rexiscd and adapted to the ciJnstitutiiin."io Ciingress. the f ~ i I l i i \ ~  ing 
month, cimply ciinrinued thr  Cht inental  articles in fiirce. n ithout 

In the spring of I T O ,  they \I ere re-enacted. "as far as the came 

176 



'9751 THE ORIGINAL PRACTICE 

may be applicable to the constitution of the Vnited States,"4z a 
generalization that said very little, and that little as unhelpful in 1790, 
before ratification of the Bill of Rights, as \vhen, after ratification, it 
was repeated with reference to the . h n y  Articles in 179543 and 
17Y644 and to those of the N a \ y  \I hen the Continental Articles fur the 
Go\ernment of the S a v y  were revived in 1797,'j T h e  first complete 
military codes under the Constitution \vere those for the Yavv. in 
1799 and 1800, fullo\red by one for the i r m y  in 1806,46 almost 
seventeen years after Secretary Knox had first called attention to the 
need for a rerision. 

One  final point must be kept in mind at the outset. tt e are seeking to 
discover common understanding at a time when the scope of federal 
military I a n  n as exceedingly limited. It applied to a mere handful of 
indkiduals. all of whom were soldiers by ~ h o i c e , ~ '  and for the most 
part it denounced only offenses that were not punishable in courts of 
common l a a  , 

First, the scope of federal military l a u  in 1739-1791 u a s  extreme- 
ly narrow in terms of the numbers affected thereby. President 
tvashington transmitted to the Senate in ;\ugust 1789 a statement 
from Secretary Knox showing that the troops in active service came to 
672, and that there were uanting 168 "to complete the establish- 
ment."'R By December 1792-after the disastrous defeats suffered 
by Harmar and St .  Clair at the hands of the Indians-the authorized 
total was only 5,120.49 But this was a paper figure: the actual total, as 
late as two years afterwards, a a s  only 3,692.50 

It is true that erery state had its militia, in numbers that were 
i m p r e ~ s i r e , ~ '  whatever might be said of its martial effectireness. 
Militiamen when on duty were subject to state military codes of 
varying degrees of rigor. jZ Except in instances of insurrection or  when 

"4crof  April 10, 1:YO. ch. I O ,  B 1 3 ,  I Star 1 2 1  

"See pp I I I - R R  
"Thercuai nonarionaldrairacrunolrheCiri l\~ar. k r o i % l a r c h  I ,  I 86J .ch  7 5 ,  I 2  Star. 

' 31  Conscription measures vere  considered lace in the \ \ar  of 1812, see 1 .A\$. ST PIP. MIL 
\FF 5 1 5 ,  burnone \ iasadopred. UPTO\. THI \ l r l r T m u P O ~ ~ ~ \  O F T H L U \ I T t D S T i T i S  123 
0912). 

' I 1  4v ST PIP. \ I n  Am 6 
" 1  id af 40 
~ 'CPTU\ ,  'rw \IILIT$RI Puu i r  O F T H L  L\irio S T ~ T L S  83 ( 1 ~ 1 2 ) .  
I l l n  the earliest mil i ts return e ~ c a n f .  dared January 1803, Resident Jefferson rubmated to 

the House o f  Reprerenrarnes t he  numbcr iof  the militia ~n \lasrachusetrr, Connecticut. Pennr) I- 
MisrirrippiTernron-. 1 4v. ST. PIP MIL. UP. 

brigadier generals,' 14.992 other officers. and 
2'1.003 enlr ired men. 

rofhlag8,  liPZ.ch.33. I S r&r .ZfI ,a lmoire ie rg  
state re\ised ~ f i  militia lax9 t o  conform. See, e f , ,  1 C m \  ST$T. III CXII. a i  495 (1808). 2 
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called inti, the s e n  ice of the L-nited States, the militia \\ ere liable fur 
only a f a r  d a j s  iif ezrrcise each year . j3  T h e  fine IeTied iin enlisted 
men for nonappearance might be collected administrati\ ely, iir by 
court-martial, or by a military court for the levying of fines. or even 
beforr a justice of the peace;j4 proviyinns \ a r i d  f rom )taw to state. 
though the fines \!ere in\ariabl!- enforced h>- citil prixess.'3 The  feu 
trials iifofficers turned on disohcdirncc of orders and im the terms i r i  
official communications made tii superiors5s in an dgc (if exaggerated 
punctilio. \\hen the Iii\i boiling point of a military temper as in- 
remi ined \T ith honor itself." But. except fur  the dnno>-ance m e r  the 
militia fines increasingly felt by the urban male population in the 
second quarter of the nineteenth centur)-."a it i ?  fair t o  say that the 
impact of state military I a n  (In the piipulation \I as substantiall! 
nonexistent. 

Second. thr  puniti! e articles of \\ ar  in force from 1786 [ ( I  1806 \! ere 
aimed, for the mist  part. only a t  military o f f e n s e s i l e s e r t i i i n , ~ ~  
absence ni thout  lea\€ in numerous mutiny.61 (if- 
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making false official statements or   certificate^.^^ T h e  foregn- 
ing \\ere not criminal at common la\\, and common-lau felonies, 
except in so far as they uere comprehended \I ithin larceny or embez- 
zlement of military rioting,B5 or in the general articles de- 
nouncing "all crimes not capital" and conduct prejudicial to good 
order66 or  unbecoming an ~ f f i c e r , ~ '  \ \ere not mentioned. To the 
contrary, the articles prorided that, ii here military personnel were 
accused of committing offenses "punishable by the known la\ \  s of the 
land," their commander u as required, under pain of being cashiered, 
"to use his utmost endeavors to deliver over such accused person or 
persons to the civil magistrate."88 

T h e  foregoing must be emphasized, lest \\e be led to import into a 
consideration of the common understanding of 1787-1791 the vastly 
different situation of today. 

hen some 
12,300,000 persons \yere subject to military la\\ 6g-almost as many as 
the entire population of the c ~ u n t r v  in 1830"-the armed forces 
handled one third of all criminal cases tried in the nation." Selectire- 
serrice legislation produced over ten million men directly'2 and as- 
suredly stimulated hundreds of thousands to enter the ser\ice on their 
mvn. ;\s of 1952, one ninth of the nation's crime potential \ \as to he 
found in the armed forces.73 and nhi le  the troop population today 
reflects the post-Korean demobilization and is smaller by about one 
third.'4 it is still substantial. 

.\loreover, the scope of offenses triable by courts-martial has been 
gradually but steadily broadened. Originally it was held that the 
phrase "to the prejudice of good order and military discipline" in the 
general article'j modified the words "allcrimes not capital" as well as 

.At the peak of the \{ orld IYar I1 m[ibilization. 

0 11, arts 12-15 .  17-22 ,  printed m \ i l \ l H R ~ I P ^ 1 1 9 6 9 :  
§ 4, arts .  4 5 .  B 5 ,  art .  1, prrnred in \ \ I \ T H R O P  *1491-92 
8 I!, arts. I-?, printed I" B 1 \ ~ ~ ~ ~ ~ 1 4 9 4 - 9 5 .  
5 7 .  art .  4. § 11, art 11, pnnfed in \ \ I \ T H R o P " ~ ~ ~ ~ ,  *I196 
8 18, art 5 ,  printed in \\I\THROP*I~~I. 

0 7  tmendment r  of 1'86 to  the Ruler and %rfrcler far  the Bctrer Gmernment of the Troops 
(1.76) a r t  20 [hereinafter cited a i  %mends. of 1'861. printed m \II\THXOP '15060:. 

%mi. of 1776, 0 10, art I ,  printed in \ \I \THROP * 1494. 
09Tm \\ORLD h ~ \ i i \  %c 742 l 1 Y 5 8 )  
'OThe figure fur the 1830 census w a s  12,866,020. THL \VORLD l L \ l X \ h C .  2 5 8  (1958) 

' lT~k .\RW .AL\I I \ \L  845 11Y521 
Karlen h Pepper, The Sropr of . I h I i f q  Jutm, 43 J C R N  L , C. Si P S .  2 8 5 .  29' 11952) 

'gKarlen h Pepper, iupro note 7 1 .  at 298 
"The peak mength of al l  thc S C T I I C C S  duringthe Korean horrilmei, a t  June  30. I Y 5 3 ,  uai  

1.555.054 See rlan -lune 1 9 i 3 l  S i i n h i  XRI ( I F  Diri\si skuit\\. RLP YY. 1-0. 2 5 1  T h e  
-I I 

programed rrrength for June 30, 1958. \ \as 2,608,000 Progress Reports and Statistics Ofice, 
Officc of the Seccerary of Defense. AauoinndPmjrmd .?ctiarDuty M h t q  Sirangib. \larch 2 1 ,  
1918. 

4ns. of 1776. § 18, art 5 .  printed I" \ \ I \ T H R O P *  1I03; ,Art. \Var99 of 1806, 2 Stir 171 
inm Lniform Code of \lilaaryJurricr art. 114. IOU S C 5 934 ISupp V, 1958)[heremafrer 
cited ai UC\lJl) 
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the eupres5irin "disrirders and neglectT."76 so that \I hen a crime \ \as  
ciimmitrcd against a pcrson \I holly unconnected \I ith a military ser- 

ice. and nil militark- order or  rule ;If discipline 15 as violated in and by 
the act itself. such act nould nilt comtitutc a military offense." 
Othcru i5c stated. the general article did not confer a general criminal 
jurindictiiln.'6 But if the offense \i as committed \I hile the Toldier n as 
in unifiirm. iir in a place \! herc ci, i l  justice could not conveniently be 
exrrcisrd. the rransgrersion \ \as held to he a military iine:" and the 
briiadcr ciinstructii~n \I as sustained hy  the Suprrmc Court in t n  ii 

In  1861, common-la\\ frlmies. including 
\ r x t .  

beginning in IVl6> coninitln-Ian felonies x i  ere made militarj- offenses 
a t  dl l  times.Bp cicepr that murder and rape committed ui thin the 
crlntincntal L-nitcd Stdres in timc uf peace ciiuld not be tried b!- 
c o u r t - m ~ r t i a l . ~ ~  In time oi peace, soldiers accused of civilian offenses 
!! crc still required tii he turned o t e r  to the ci\il durhilritiea iln re- 
que \ t . 84  Finally. in 1951, the Unif(1rm Code of llilitary Justicc re- 
mil\ ed all existing limitariiins so that er en murder and rape committed 
by militar? personnel in the United States \ \ere  made triable by 
cilurt-martial at all times; and the matter of delitery to the ciiilian 
authorities u as left tii r r g u l a t i c ~ n . ~ ~  That  is the present la \ \ ,  althiiugh 
by agreement betu een the Srcretar! iif Dcfrnsr and the \ttorne)- 
General the scope fiir the exercise of military jurisdiction \I hen con- 
current \\ ith federal criminal jurisdiction has been curtailed.6' 

Sii much fur essential background. It remains to consider. in the 
light of  mater ia ls  contemporaneous I\ i t h  t he  period unde r  
inrcst igat i i ini i r  at least c~intcmporaneous 11 ith the h e n  uf the 
Foundera-the actual scope of particuldr prin isiilns of the Bill of 
Rights \! hich on their face might be thought appiicdhle to persrins 

sly made punishable in timr of 11ar 
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subject to military la\r. T h e  present article \I ill consider the first 
military codes enacted by Congress, within fifteen years after ratifica- 
tion of the Bill of Rights, in an endeavor to ascertain hou its guaran- 
tees n.ere applied to military legislation. Next, there n i l 1  be set forth 
the results of an intensive examination of the actual practice as to the 
right to counsel in trials by court-martial, n i t h  particular reference to 
cases that were re\ ieued and acted on by Presidents Madison, 
Atonroe, and J ,  Q .  Adams. Finally, there \%ill be taken up, somewhat 
more briefly because the materials are scantier, the legislation and the 
practice in respect of the remaining guarentees. 

11. T H E  FIRST SlILIT.-\RY CODES U S D E R  T H E  
C O N S T I T U T I O N  

A .  ARTICLES FOR T H E  GOVERNMENT OF T H E  NAVY 

T h e  last Continental frigate was sold in 1 i 8 5 , s s  and no measure for 
a navy for the nea  republic a as enacted until 1794.8s Even so. it \c as 
not until 1797 that Congress undertook to subject the neu na\al force 
to the Continental Articles for the Government of the Nat-y, “as far as 
the same may be applicable to the constitution and laws of the United 
States.”go The  Continental N a r y  Articles, adopted in Soyember 
l i 7 j , ”  like those for the Army adopted in September 1776,92 had 
been drafted by John .-\dams.93 

The earliest naval affairs ue re  directed by the IVar Department,s4 
but, when the quasi-u ar \I ith France loomed, u ere placed under a 
newly created S a \ y  Department.g5 Its head in Sovember 1798, 
stating that the existing articles were “extremely defectiie,” requested 
Captains Barry, Truxton,  Dale, Decatur, and Tingey to “report a 
proper system.”gs Shortly thereafter, on January 23, 1799, Josiah 
Parker of Virginia introduced a measure in the House, and, “stating 
the bill v a s  very long, and related entirely to the gorernment of the 
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S a r v .  he did not think it necessar! to detain the House in reading 
it," 9.7 

T h e  bill passed both Houses 11 ithuut a \\ iird ,if recorded debate. 
and \I ithout any notation of specific amendments in the  iournal5; i t  
became la\\ on \larch 2 .  I X 9 . y B  \luch of the act fiillou c the 
ncntal articles closely, substituting only the Secretary of the  Y 
Congress. and the ships of the United States for those of the thiGteen 
United Colonies. Some of the articles simply regulate matteri of 
housekeeping on shipboard.YB T h e  only common-la\\ offenses men- 
tioned are stealing. emberzlement. murder. rubbrr!. and thef t . lO" 
-\rticle 46, stdting that "all faults, disordcrs and misdemcanrrrs \I hich 
shall be committed on board any ship beliinging tii t h t  United Statrs. 
and \\ hich are nut herein mentioned. shall tic punished according til 
the la\\ s and custonis in such cases a t  sea.'"O' recalls in its generality 
the ancient grants (if jurisdiction to the I.:nglish Court (if idnil- 
ralty . m 

This  act of I Xr) "for the  Ginernment (if the S a \  !-" appears til ha\ e 
been deficient in practice, as it \ \as  f o l l i i v  ed in little mrire than a year 
by an act "for the bctter Gmerninent of t h t  S a r y . " ' 0 3  .The purely 
regulatiiry p r ~ i \  isiiins \\ ere dropped and thc duties iifcre\! 9 in combat 
u ere spelled out  in more detail. T h e  conimon-la\\ offenses incnririned 
\I ere murder. embezzlement. and theft; IO4 frauds against the  L-nited 
States and the burning ufpublic property \I e r t  made punishdble:'05 
thr  general article u as cnntinutd in substance.lo6 and it \\ as further 
pro, ided that "all offences ciimmitted by persons belonging to the 
na \  y \\ hile on shure, shall be punished in the same manner as if they 
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had been committed at sea."'07 Perjury before naral courts-martial 
11 as left to be punished in the ciril T h e  1800 .Articles for the 
Government of the U a i y  appear to have morked satisfactorily, for no 
nen ci~mpilation \\as enacted until 1862.1n9 

B.  ARTICLES OF N'AR 
.As has been pointed out, the Continental .%rticles of tVar ue re  

several times re-enacted after 1789, on three occasions *'as far as the 
same may k applicable to the constitution of the United States."'" 
And, as the .Army I\ as from time to time enlarged under the impact of 
Indian troubles, the ne\\ troops \rere specifically made subject to the 
existing articles."' T h e  pouer  to appro\e death and dismissal cases, 
\I hich the I786 amendments to the Continentia1 articles had lodged in 
Congress,"z \+as in fact exercised by the commanding general in the 
early 1 i 90 's .1 '3  In 1796, Congress vested in the President the power to 
act on general-officer cases at all times and on death and dismissal 
cases in time ~ f p e a c e . " ~  T h e  latter two classes received presidential 
action thereafter,"j and in 1802 the President's authority was ex- 

LO' 4n SVII, 2 Stat 4- 
) o n  4rr S Y S \ - I I ,  2 Stat. 50, 
'Os ic t  ofJu ly  I:, 1862. ch. 204, I ?  Srar 600 
""Sei pp I-&'-iiipro 

\ c rof \ la rch  J ,  l i 9 i .  ch. 44, 5 I?. 1 Srar 412, k r o f  \ lay 2 8 .  1798, ch. 47, B 2.  I 

dc of 1786, arc 2 ,  prmred in \ \ I \ T H R I I P  '1504. The 1786 a m c l e i  *ere conrem- 
Appendix to the Kuler and 4n ic le i  of N a r  ' bee. eg , 

C n t t  R ~ \ D H E T .  CULL. 341, 197 [hereinafterciredas 
son's Order Book. 1:9'-1808, 112 (mr .  ~n \-armnal 

i rchircr Record Group 94, Entry 441 [hereinafter cirrd as \\ilkinson Order Book] 
" 3 % s c u  G . 0  , H Q Pittsburgh, July 30, 1792. \ \ayne Ordcrl) Book 154 (dirmmal of an 

officer): G.O., H . Q  Hobson's Choice, Sepr. 10, 1791. id at  47i-76 (damiisal of officerrl. 
G 0 , H Q. Green \ - i lk  \la) 6 ,  1-95, Id. at 608 (same): G 0.. H . Q .  Green V i l k  No% 28, 
1-9j .d  ac 65C5F(rame) The ~nrran~erofappm,eddearh ienfences, principallyfor aggraiared 
desertion. bur h r  other offenser as uell, are too n u m e m u  t o  be separarel) listed 

Before \ l ayne  rook the field. Brig Gen James \\dkmran forwarded io Secretary Knox an 
officer case i n o l \ m g  a sentence of dismsial. Letter From Gen tbilkmron IO Secretary Knox. 
\larch 14. 1792. 8" 1 \ \ ~ k h s m ,  I l b i i i l l ~ s  1 s t ~ ~ ~  45(1810) ( T h a i i a u h o l l )  differenruork 
from Ililkinion'i 2Memom o/Mj O m  Tma,  published ~n 1816 1 

&herwards, on  Dec. 29. 1792. \\ilkinsan w m f e  the Secretary ro say that  a general coun- 
marrral should be held iihere he w a s  srarmned. Id.  81 100. \Vhen Knox inquired about the 
matter. Gen \I avne redied. "Gen IViILinsm has Ian. since been 4uthonzed to conbene & 

c tof  March 2. 129. ch 31,  5 I ,  I Srar 725 

hold General Coirtr \iarrial I" a11 cases & IO decide-upon them (except \ \here the life or 
dlrmirsion from s s n ~ c c  " f a  Commissioned Officer is concern'd. m rhir case I h i r e  directed him 
totransmirthepn,ceedingsoftheCourtorCouns-farmydecirion "LerrerFromGen. Wayne 
to Secretary Knox. March I ,  1793, I" 2 Campaign Into the \ \ i l d e r n e s  The \\rvne-Knai- 
Pxkermg-\lcHenrv Correspondence 38 (Knapf ed. 1955) 

-\cr of \La) 30, l i 9 6 ,  ch 39, 5 18, 1 Srar. 485 
IljSee the folloiimg inr fan~e i  of presidential action. G . O . ,  H . Q .  DErrair, June 29. 1797. 

\\ilkinson Order Book 38-19 (death sentence), G 0 , H Q S e n  Orleans, J m  I I. 180:. id st 
6 i 9  (same): G 0.. H Q .  \\arhingron, %ug 2 2 .  1800, id tf 248 (dismirsalofofFlcercon~rmed), 
G . 0  . H  Q. Fort .&dams, Jan,  14, 1802, id a~ 3 7 3  (dismissal dirappmved). G 0.. H Q. Grind 
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tended to include time I J ~  ~ a r  as \\ell d s  time iif peace."' But d 

complete revision of the irticles of \Tar 11 as still four years a a  a?. 
T h e  first such rexision, presented in the House by \lr .  Varnum iif 

.\lassachusetts on .\larch 8, 1801,"'had a short lift.. \Then its sponsor 
read proposed article 5 ,  vhich modified the existing prinision against 
dficers or soldiers who "shall presume to usc traiteriius o r  disresprct- 
ful words against the authority of the Lnited States in Congress 
assembled,""8 so a s  to include also the President. the \-ice-President 
and Congress v i th in  its ternis. he ran into a hornet'? ncst. l l r .  
\-icholson of l l a ry land .  a staunch Jefferstinian. 

said it n a s  not his wish to fence round the President, \-ice Prcii- 
dent, andcongress. nithasecondseditionlaw. Iftheofiiccrsi~fthe 
. h n v  conduct themsel\es improperls it IS in thc 
txc&ti\e to punish them. They can 6c remnred a t  tK\eiL::ik 
President. or b r  a Court llartial Besides. 1 do not understand the 
section. \\hat is the meaning of'trairorous nords.' used against the 
Prcsident. Vice President and Congress. I knuu of no traitorous 
nards that can be so used. There are none such to be fuund in the 
Constitution 

His motion tc strike carried. the Ciimmittee uf thr \Thole refused to sit 
again, and that u a s  the end of the matter in that scssinn.'" 

\ l r .  Varnum \\as siimeu hat more fortunate in the Second Session 
of the Eighth Congress. Together \I ith Tallmadge of Connecticut. 
Paterson (if Nen Yorh. Clay of \?rginia. and Butler [if South 
Carolina--\r h o  n ere .  a l l  bu t  t h e  cha i rman .  Revolut ionary 
veterans'"-he u a s  named to a Committee to rrT-ise the rules and 
articles for the gmernment  of the ; \ m y  of the United Statcs; a bill \\ as 
reported; and it duly passed the House. this time 11 ith no recorded 
discussion, and, according til a contemporary. n ithout being read."' 

In the Senate, hou ever? the measure's deficiencies attracted John 
Quincy ;\dams of llassachusetts, \I hi) \\rote: 

Its defects ofxarious kinds were numerous. and among the most 
conspicuous u a s  a continual series of the must barbarous English 

Sranc Ford on rhc B a w u .  Pierre. Fib -, 1802. id a t  1-8 (d i rmmal  confirmed). L.O , H U 
F m  \dami ,  \larch 2 6 ,  1802.#d at 180(diimiiraldirappraicdl. G 0 . H U \I ashingirn. June 
20, I804 id a i  4-5L-8 (same). 

" '<c r  ro f  \larch 16, 1802. ch 9, B 10, 2 Star 134. 
By 5 21 o i  the same 8'1. ? Star 136, the Preridenr u a (  a lso authorized to appomt the i u d p  

adiware  u i e i e r )  general ~ ~ u n - m a r i ~ a l .  and in czws u herc rhc Rrrldcnt shall not hale made 
such appomrmenr. rhe brigadier-general or the pieiidenr ioi the r o ~ r t  m i \  mahe rhc same ' 

1 \\ L I 1 2 3  (1804) 
h i  I [  1. printed m ! \ 1 \ 1 ~ n w - I l d Y  

G llY0-91 118041 
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that ever crept through the bars of legislation. In many instances 
the articles prescribin oaths, and e x n  enalties of death. s e r r  so 
loosely and indistinctfy expressed as to\, scarcely intelligible, or 
liable to double and treble equivocation. Besides this, there aere 
many variations from the old . h i c k s ,  u hich 1 did not 

If Senator -\dams kneu that his esteemed father, the ex-President, 
had submitted the bulk of the existing Articles of War in 1 i 7 6 , I z 3  he 
did not confide that fact to his d ia ry  H e  noted only that General 
James Jackson, Senator from Georgia, who had reported the House 
~ e r s i o n , ' ~ ~  became so annoyed over .\dams' insistence on taking up 
the bill article by article and over the latter's offer of so many grammat- 
ical amendments, that, in a fit of pique, he successfully mored to 
recommit the measure to Senator .\dams,'25 i .e . ,  to a committee of 
which .%dams v a s  chairman.'Z6 T h e  latter \$rote: 

Yet I should hate been ashamed hereafter to read in the statute 
hooks a la\, upon so important a subject, so grossly and outra- 
geously deiectire and blunderin in every part of its com osition as 
this, with the consciousness teat I had been a memger oi the 
legislature which enacted it. It \\as impossible to attempt any 
amendment u ithour raising General Jackson's temper.12' 

Three days later, -\dams consulted the Secretarj- of \f-ar respecting 
the .\rticles of K a r ;  that worthy, the notoriously inept Henry 
Dearborn, "did not appear himself to knou the object of some new 
regulations introduced into the bill." I z 8  

O n  January 30, another short-tempered General Jackson entered 
the discussion; there was receired in the Senate a remonstrance of 
some serenty-five Tennessee citizens and militia officers, headed by 
Major General Andrexi Jackson. T h e  document protested the case of 
Colonel Thomas Butler, a doughty adherent of the gueue, a.ho, refus- 
ing to obey General Wilkinson's order requiring all military men to 
crop their hair, had been, at the latter's behest, tried, con\-icted, 
reprimanded, and ordered to comply; the prayer of the petition \+as 
that Congress uould  make some regulation to exempt the militia from 
such an order.'23 This petition as referred to .-\dams' c ~ m m i t t e e . ' ~ ~  
General M'ilkinson, then commanding the army, had in fact ordered 
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Ciilonel Butler to trial b!- d second criurt-martidl for the latter's con- 
tinued refusal tu cut off his queue.'31 \-onetheless. \\'ilkinson- 
characteristicdlly read>- tii play k i t h  sides-! kited the coniniittec. 
"offercd an .Article ready drav n tu exempt the militia from the rules of 

and. ten days later, \uhmitted to the  committee his IJU n 
reliyiun rifal l  the .\rticles (if \ \ar .133 O n  Fehruar!. 2 5 .  Senator Xdamr 
repiirted the Hiiuhe hill 11 ith a ~ n e n d m e n t s . ' ~ ~  but, this being the time 
iif the f ind w t e  (in the Chaw impcachment.13" the nieasurr \I as .  t u  1 )  

days later. postpiined til the neyt ~ e s s i i i n . ' ~ ~  
Four days after the S i n t h  Congress met. the sponsiirs of the rei  i- 

sicin rrtiirned ttr the attdck. O n  December 6. 1805. 
\Ir \.arnum said It nould hc rrcirllccted thar rhc rules and 

rcgulatmnr for rhr go! cmment of the Army had ne\ er been re\ ised 
since the craaf  the present Got emment: and thar consequenrlv the 
rule, and regulations established during the Re\riluriunary ii d i  still 
continued In furcr. though our  cirrurnitances had materially 
changed. Frum the present aspect of a f fa i r r .  he thoueht i t  hecanir 
necessar) that reIxion should take place. that t t k  mi ht he 
adapred'to the proiisions under the prescnr Gmrrnmrnt.hi 

T h e  pro\ isiiins that \I ere then to becnmr la\\ \I ithin four months 
\ \ere  nut rmlr the first comprehenslre code cnactcd fur thr  arm)- 
under the Ciinstitution. but the last for the next 1 10 )-ears.'38 It is of 
course not surprising thdt the members iifthe S i n r h  Congress failed to 
foresee the Iiingci it!- of their creation. though it IS perhaps p a s i n g  
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strange that they said so very little about it 11 hile it \i as in their hands. 
T h e  legislative debates echo only generalities, and do not mention the 
Bill of Rights. 

O n  January 2 ,  1806, \lr.  Campbell of Tennessee-he v a s  later a 
notably ineffecti\e Secretary of the Treasury- in the second .\!adison 
~ d m i n i s t r a t i ~ n ' ~ ~ - m u i - e d  to strike iiut the death penalty from draft 
article 8 .  failure to suppress mutiny; the motion lost.'40 He then 
mol-ed to strike out the same clause in draft article 9, offering violence 
to one's superior 

In sup ort of this amendment, \Ir. Campbell reprobated the idea 
of the rives of citizens k ing  in the poaer of a cwrt  martial. He 
compared soldiers to mere machines, from the severity of the 
militaw lax: he said almost e! err  article in the bill u as stained with 
blood;he dreii a parallel betuien them, and the civil penal laas;  
and that when men knou hoo small offences subjected them to 
death. they uould he deterred from or disgusted in serving their 
countrpld2 

Four Rei-olutionary ieterans--\-elson of Llaryland, Smilie of 
Pennsylvania. Macon of  l - o r t h  Carol ina,  and  Tal lmadge of  
Connecticut-spoke in opposition: 

The necessity of a code of lans for the militaw differing from the 
civil Ian uas demonstrated; and haring. by <he law as it stands. 

through the Reialutionary u a r  nith wccess. and in peace 
ound no i l l  consequences arising therefrom, they thought it neither 

prudent nor safe to adopt the a~nendment."~ 

.\nd Colonel Tallmadge "brought foro.ard other instances of danger, 
a hen soldiers ne re  not subject to severe l a v  s .  Soldiers, he observed, 
u ere a description of men, that must be ruled 11 ith severity. . . ." ' 44  

Mr.  Campbell's second amendment \\as also 
On January 8, 1806, Slr. Campbell moved to recommit the bill, 

'h ith the vie\< of modifying it so as to render more definite the po\r ers 
of courts martial, and particularly that po\rer of inflicting the 
punishment of death should be more guardedly b e ~ t o i r e d . " ' ~ ~  This  
motion v a s  also defeated, 44-57,14' and,  after the hill \I as returned to 
Committee of the [Thole for further amendments. it passed the Houje 
on lanuarv 

"'15 id at 138-19 
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In the Senate. the bill x i  as referred tii a committee (if u hich \dams 
appears tu hale  hern thc principal \\orking member: that committee 
had five and on  Februar>- 2 : .  1806. ,'they agreed to 
repiirtthe amendments as I haTe d raun  them up. and almiist in e\er? 
point the same as those I repurted to the bill at the last session. ' rhey 
u ere accordingly reported by the chairman. General Sumtrr." iif 
South Carulina.l"o 

T\r 11 days of debate sufficcd f in passage. ' 'u ith all the amendnicnts 
rrported by the Only t v o  of these prwed ctintrii\er- 
sidl.',52 One reatiired thr  100 lashes limit on ciirpriral punishment friirn 
the 17-15 and I786 4rticles l S 3  that the House had cut to fi 
other directed that the President's PIJV er of prescribing the 
t h e  army'5a include "the manner (if \I earing t h e  hair but this p i n  er  
shall not be exercised over the \ t  a ciinfcrencc. the Hiiuie 
pnipused a substitutr amendment tu the article concerning the uni- 
form. namely. "hut thr  manner rif sear ing the hair Thdl nut bc 
considered as a part In the rnd. biith houses receded from 
their hair amendments, fifty lashes became the maximum fur ciirpiiral 

and the bill was signed by President JeffersrJn on 
.'.pril 10. 1806.'5q For the niost part. it simply carried for!! drd the 
substance of the articles then esisting.'60 
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111. A S S I S T A S C E  OF C O U S S E L  A T  lIILIT.\RY L.A\Y 

A .  THE FIRST .MILITARY CODES 
Neither the 1799 nor the l800 .Articles for the Government of the 

Sa\-y16 '  made any mention of counsel for the prisoner. Article 48 of 
li99'62 spoke of the judge advocate of a general court-martial, but 
said nothing about his functions. .Article XXXYI of 1800Le3 stated 
that he \vas to administer the oath to the members, and to take one 
himself; the rest is silence. 

In the 1806 .Articles of \Var, there is nut unly no provision fur any 
counsel forthe accused, but article 69l"-taken rerbatim from article 
6 of li861Bs-indicates that Congress considered that an accused 
soldier u a s  on his 011 n \rhile standing trial. Here is the provision in 
pertinent part: 

The judge advocate. . . shall prosecute in the name of the United 
States, but shall so far consider himself as counsel for the prisoner, 
after the said prisoner shall have made his plea, as to object to any 
leading question to any of the t~itnesses, or any question to the 
prisoner. the anmer tu uhich might tend to c h i n a t e  himself 

Plainly, the foregoing reflects the Blackstonian, common-laa no- 
tion of the judge as counsel for the prisoner,'66 rather than the sixth 
amendment's guarantee of the assistance of counsel. It u i l l  be noted 
that the judge advocate of 1806 and thereafter a a s  not to consider 
himself as defense counsel in connection \I ith the accused's plea, and 
that his defense duties were distinctly limited. LVinthrop re- 
marked that "this is a most imperfect and ineffective provision; object- 
ing to leading questions is but a single feature of the function of 
counsel, and, as to questions 'to the prisoner', these are noa unknou n 
in our practice. , , , [Tlhe entire Article is in the main obsolete and 
futile. . , , ' ' 1 6 7  

.Another pertinent provision of the 1806 code was article 74, permit- 
ting the use of depositions in noncapital cases. "provided the 
prosecutor and person accused are present at the taking of the same, or 
are duly notified thereof."'6S T h e  right is personal to the accused; 

, a r t .  48, I Stat T I  

189 



MILITARY LAW REVIEW [Ricent. l i suc  

there is nii mention rrf his cuunstl ;  and. again. the article as cirpieii 
fnim \\hdt had been enacted in I :-9li iS and .igain in l - t ; 6 . ' 7 0  

B. THE EIIRLIEST ;1.11ERICAY TREATISES 
Ci~nteinpi~ranciius tcxta emphasize that the role ( i f  counwl a t  a 

military trial u a s  c w e m d y  limited. HK could be present as dn ad- 
\iser. but he c r ~ u l d  not br  a 5peakrr; he ii as not pcrmitttd f ( i  .iddrcss 
the tribunal. \ \ e  may firr thc moment pass i n c r  the lmglirh te \ ts . l - l  
\I hich \\ere rittcii at d time h ~ b i r c  d pcrsiin accused i i f  crime in 
bngldnd ciiuld ha\ e ciiunscl in the ci\ i l  cciurts. and cmccntratc o n  t l i ~  
first t u i i  purely .\inerican r e m  iin military la\\ 

The first of theac \ \ a \  published in 180'1 by \Iajirr \ I c u n d c r  
\ lacomh of the Ciirpa {lf 1:nginccrsiif  \i hwn milre in duc ciiurw- 
and \ \ a s  cntitled .A Treaiire on .Martial LaL. and Cuiiris-.Martial: as 
Practiied in ihe Lkitrd Statei uf4merica; here is \i hat there is said about 
cirunsd b e h r r  ciiurts-martial: 

Courts-martial being in enrral composed of mcn of ability and 
discretion, hut 55 hri. frrim tfe  nature ofrheir rofe$wm and &ral 
mode of life. die nnt to bc supposed icrsefin IC al subtiftics'ur 
abstract and sophistical distinction and the cases t fu t  ciimr befiirr 
them gi, ing rise to fen questions < Ian ~ it has been cimldered a, 
founded in established usage. that cnunsel o r  pmfcssiirnal lau~-ers ,  
are niit alloii cd t~ interferi. in their proceedings. or bv ar urn& iir 
pleading of anv  kind to endea\ilr tu influmcv ci thkr  t k i r  inter- 
O C l l t O I P  oplniks or final judgment This is a must vise and 
important replatim. nor can anv thing tend mure ti, secure the 
rquitv and n isdiim of their d e c i s h  for la\! \ CIS being in enLral 
dS uthrlr  iqnordnt of militarv laa and prdcti&. as thc mem%i.r; of 
Cuurts-maGial are  of c i ~ i l  ,&is rudmci. and of the forms of thr 
ordinary ciiuns. so nothing coupd result frmn the ciillision of 3uch 
\I arring dnd contradicturv judgment, bur inextricable cmlnrrass- 
nimt. or rash. ill-founded and illegal decisions. 

\]though it 1s thus u isclv proiidcd. that professional la\rveri 
shall not interfere in the rricedings of courts-martial. b r  pleading 
or  argument of any h n f ,  n'is a t  the same time not unusual for a 
grisoner reqpest the court to a l h  him the aid ofcounsel to assist 

im in his drtencr.  either in the proper conduct of r \cu lpa ton  
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proof. bv suggesting \~itnesses, or in drairing up in writing a 
connectid statemmt of his defence, and obseriations on the general 
import of the evidence. This benefit the court a ill never refuse to a 
prisoner; because under those unhappv circumstances, the parts 
may either \\ant abilitv to do justice t6 his o u n  cause, or may b'e 
deserted by the presen'ce of mind which is necessary to command 
and bring into use such abilities as he may actually possess. In this 
situation, homerer, the prisoner's counsel, u ho properly un- 
derstands his duty, w i l l  see it is his part not tn embarrar, to tease or 
perplex the coum, bur rather to conciliate their favor, by aisely 
re ulatin the conduct of his client; nor tn force the axioms and 
ruyes of t%e cit i l  c o ~ ~ r t s  upon a military tribunal, but tn instruct 
himself in that I a n  \I hich regulates their procedure, and accommo- 
date himself to their forms and practice."z 

hlajor hlacomb in his preiace ackno\vledged his indebtedness to the 
English work o i l l r .  Tyt ler ,  entitled An Essay on hlditury L a c ,  andthe 
Practice of Courts Martial. 1 7 3  This  u as an acknon ledgment fully due,  
inasmuch as hlacomh in the passage just quoted copied Tyt ler  ver- 
batim, or nearly &-though ni thout  quotation marks.'r4 T h e  ien. 
discrepancies appear to be inadrertences o i  a copyist rather than 
emendations by  an editor. Indeed, hlajor hlacomb copied so faithfully 
from the original that, in the passage dealing with the duties o i t h e  
judge advocate to\rards the prisoner, he repeated Tytler's opening 
sentencr--"-\nother part of the oiiicial duty o i  the Judge-.Advocate, 
u hich though not enjoined by  any particular enactment of the \Mi- 
tarv La\\ , has yet the sanction of general and established practice, is, 
t h i t  he should assist the prisoner in the conduct of his defence"175- 
u ithout any apparent a\\ arrness that, in the American service, this 
duty flowed from article 69 uf 1806.'7e 

hlacomh duly printed the Constitution of the United States, includ- 
ing the first twelre amendments thereto, in an appendix. One can only 
speculate n.hether the failure of this officer, "late Judge-.Advocate on 
several Special Trials""' to  point out any inconsistency between the 
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sixth amendment and the first quoted passage lifted from l y t l e r .  
reflected his understanding that this amendment \ \as  inapplicable to 
military trials. or  \I hether like his failure to refer to  article 69 of 1806. 
it I\ as simpl>- an otersight occurring v hile he D as engroswi in the 
copying process. 

T h e  next imerican book on military I a n ,  that iif Isaac Lialtby, d 

Brigadier General in the Xlassachusetts Xlilitia. 1% as published in 
I 8 1  3 ;  li8 here are the author's comments on the function of wunsel in 
trials by court-martial: 

It iiill k percrired. that in detailing the prticcedingr of courts 
martial. nu menuon has been made respecting cuunsel for thc 
accused, other than the Iud e adlocate: but that he appears to be 
acting. during the trial, in t8e capaciw of attornev and counsellor 
fur both parties. ittorncvs arc nc1t.r admitted tu <peak in behalfof 
a prisoner hefare a coun  martial. They arc admitted as ad;,serr, and 
not as rpuakeo. The remarks of Xlr. Tvtler. an approied ii riter on  
military I a n ,  are much in point. and'are here quoted entire.1iq 

General Xlaltby then proceeded to quote frum Tytler hat \ l a p 1  
\lacomb had merely copied. and continued: 

i s  the people oithis countrv are \erv tenacious of the privilege (if 
cniploving attornevs to plead In their hehalf: and a refusal r r f  courts 
m a d l  to grant this indulgence. has sometimes excited nil smdll 
d e e m  of sensibiliw; \\e \\auld not rest this on our o u n  opinim. 
no; on a single aut'horit! . ' B o  

.Vaa.;al and .Mditarq Courtr-,Martial: 
\~ext  follii\% ed d quotation from \ic;\rthur's Princzpler andpractice of 

I t  15 thc practice at military courts to indulge anv riwner iiith 
counsrl. or at leastamicicuriat b . i .  friends of the co;rtyu ho ma! sit 
o r  stand near him, and instruct him rihat questions ti, ask the 
\I itnesses, with respect to matters oifact  befiire the court and the>- 
mdy commit tu paper the nccessarv interrogatriries a i  thev arise. 
\I hkh the prisoner m a r  c i i e  on separate S I ,  s of paper to  t& judge 
AdIocare. a h o  reads theh to the court: an l i f  a pro\ed that i 5  if 
proper to br put, he inserts them literall>- in [I!? minu;cs.'8' ' 

General Xlaltby then concluded: 
The judge advocate IS genrrallr a person of la\$ talents. bound tu 

assst the accused: and oith the issistance allmcd ti? the court. he 

C i l l R T l  \ l , " T , i l  , \ I >  \11111 i n \  Lttb I I R I ! )  

Ib'id at -4 
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cannot he greatlv in danger of suffering by the want of counsellors; 
especiallv whenbe will have the right of redress, in the civil courts, 
if d/e&b inpred . l s2  

It remains to consider ho\i the principles aboie  set forth by 
Slacumh and hlaltby \yere actually applied in the first .%merican trials 
by court-martial after the Constiiution, in both .\rmy and N a r y ,  of 
11 hich records remain. 

C .  T H E  EARLIEST ARMY TRIALS 

There are no complete proceedings of trials by American Army 
courts-martial prior to 1801 no\% in existence. inasmuch as all of the 
\Tar Department files \rere destroyed in a fire on the night of 
1-or-ember 8, 1800.'8a T h e  results of trials by court-martial for the 
period 1792 to 180: suri-ire in the order books of the respectire 
commanding generals, \ T a p e  and \f ilkinson. T h e  earliest complete 
proceedings extant date from 1 8 O 8 . l E 4  

In one of the earliest of these, the trial of Captain \f-, IVilson of the 
.%rtillerv in Slay 1809, before a general court-martial of Major 
Zebulo; \i. Pike, president, and Lieutenant \Villiam S. Hamilton, 
judge adrocate ,  the accused had the services of one William 
Thompson as counsel. Slr, Thompson examined witnesses, made 
objections, and read the accused's defense. T h e  proceedings were 
disapproved by General n'ilkinson, in large part because of the par- 
ticipation of counsel: 

But the grounds of Exception are so strong; the innovation so 
glarin & the precedent if permitted so pernicious in its Tendency, 
that t fe  General oues it to the Armr & to the State. not only to 
disap rme the proceedings and senience of this General hlartial 
[SIC]. gut to exhibit the Causes of his disapproval. 

The main points of exception & those on \I hich the eneral rests 
his opinion, are the admission of Counsel for the defence of the 
prisoner. to mingle in thedeliberationsoftheCourt, the rejection of 
a competent \I itness & the utter incompatibility of the facts found 
and the sentence uttered. 

Shall Counsel be admitted on behalf of a Prisoner to appear 
before a general Court llartial, to interrogate. to except, to plead, 
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f the lmerican 

ufci\il jurisdiction Hr ohjrcts til thr Question "did (:aptn \\ ilsrm 
rceularl\ dttcnd rc parade ' and carrim the Criurr \\ ith him. ii \-et 
affcru aid ask? "\I ho iuperintended fiirming parade?" d he ilw 
presses a \arict! of leading Questions. \ \har tu-tii mislead thu 
Court  S. acquit himsrlf ti ith Zeal 8 fidelity to hi5 Client-hut 15 
5uch so hirtr! o r  Chicanery nccrssdrv to Court of Fluniir, rh i  
generaleelieier not, and he'tlatters himself thc Instancc heforc us  
u i11  ne \e r  he seconded IF6 

T h c  reciird of Gen. \\ ilkinaon'a firat trial by ciiurt-martial. i n  
I81 1 ,IBi has disappeared. diiubtless because no  iinc on either side u a\  
particularl) priiud of it:las bur s o  far a i  the priiccedinga can hc 
reconstructed from secondary soiirces, I t  appears  that ,  u hile 
\Vil%inson had counsel. Rober B. Taney among they did nut 
speak in court. This  conclusion rests, not on  any  assumption tha t  
\l-ilkinson's 1809 i ieuscarr iedoter .  for in his scaleof\alues rhejenel  
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\\as inconsistency, but on the circumstance that his o u n  memoirs do 
not mention counsel , lBO and ,  pre-eminently, on  the fact that 
Lieutenant Colonel \lacomb-the text-book copier-\vas a member 
of the ~ o u r t . ' ~ '  In the record of \Tilkinson's second trial by court- 
martial, in 1S15,'sz there IS  no sign ot counsel appeanng in any 
capacity and the same is true of that o f  General Gaines, held the 
follo\r ing year. 

T h e  question o f  the applicability of the right-to-counsel prorision 
of the sixth amendment to trials by court-martial was. h m e r e r ,  
squarely raised at the trial uf Brigadier General \Tilliam Hull, lvhich 
took place at -\lbany in 1814.'84 Hull, it \ r i l l  be recalled, \vas the 
zuperannuated Revolutionary hero 11 ho surrendered Detroit in 181 3 
~ i t h o u t  firing a shot. '85 H e  was charged rvith treason, coxvardice, 
neglect of duty. dnd unofficer-like conduct.'gB T h e  charges 1% ere 
d rann  and signed by A. J ,  Dallas, then United States Attorney for the 
District of Pcnnsylrania, as judge adtocate.'87 But Dallas came to 
hare grave doubts regarding the Gmernment's case, and \I as, at his 
request, excused from p r o s e c ~ t i n g . ' ~ ~  This  task derolred upon one 
Parker, the Army judge advocate, and a special judge advocate, 
l lar t in  Van Buren.lB9 

\Then the trial commenced, General Hull's legal advisers ne re  
s impl j  introduced ti1 the court-martial: 

General Hull appeared, and proposed that Robert Tillotson, Esq. 
should be admitted as his counsel; n.hich was agreed to. . . . 
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TM o days later. the accused made a specific request that hic counsel 
be permitted tu address the court and t o  examine \I itnesses. Hull's 
argument on  this position, which from internal e~ idence appears to 
have been largel!- the v i i r k  of his coiinseL2" covers n o  less than ten 
pages of the printed trial. There is quoted here only the portion 
\\herein he invoked the sixth amendment-\\ ith come diffidence:20z 

But, l l r .  President. 1 make a higher ap ea1 upon this iiccasion 
than tu English \I ritrrs or English practice:?appeal to the constitu- 
tion of our countrr: and if y u  do not find niv claim sanctioned bv 
thc letter ofthat ii%trument. I am sure you u ill b\ its spirit. \I hichl 
knou must orem the deliberations aAd decisiois af  this honoura- 
ble court.-%v the amendments to the Constitution it is provided 
that in all criminal prosecutions, the accused shall enjoy the right tu 
haxe the assistance ufcounsel fur his defence. I hnoa uell, Sir. that 
if this pro\ision he taken in connection uith the context. and the 
instrument bt. construed according to the technical rules uf l a \ \ ,  it 
\ t i l l  be considered as a pl\ing onlv to c i id  prosecutions-But, 
upon rhii occasion. a n i  iti' this h;nourablr court, I look for a 
disposition that shall trample upon rofessional quiblings. For, b r  
minds that are able tu separate and peel the influence of the rars if 
truth and justice. houeLer rhev mav be obscured by uords'and 
forms. \\hen it \ \ a s  provided 'that :he accused should hase the 
benefit of counsel. hoii can it be supposed that it \I 2s intended to 
confine this provision tu accusations before A cis i l  cuurt. Is there 
anv reason that can a m l v  to the admission of counsel hefore civil 
tribunal. that does ;it apply tu a militar) criurt: It i inot  to be 
suppused that the 'udges of a ckil court are less learned. leis 
honourable. iir less humane, than rhose of anv other tribunal. It i s  
as much their dutr to be counsel for theprisoner. as it is the dun  of 
the Judge ad5 ocafe or of the members ot this court to discharge that 
charitable office. Can it then have been the intention of rhc con- 
stitution that ciiunsel should be admitted in the one case and not in 
the other: In the assage before quoted Judge Blackstone says.  
"upon what fdce (>?reason can thdt ascistahce be denied tu saxe the 
lifeofman. uhichretisalloned himforwervpettv treipass:" \ lay 
I not a s k  u on \\hat face of reasnn can that assistance be denied io 
Sdie  the lip, of man before a military court, \\ hich yet is allovrd 
him before e \ e r y  other tribunal: 

But it u as the opinion of the court "thdt the communications b>- thc 
prisoner's counsel should be made in \\ riting through the accused."203 

So the trial proceeded. T h e  uitnesses ucre  examined by thc ac- 
cused \I ith d lack of skill N hich will hardlv occasion surprise: and dt  
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the close of the trial, follouing argument by the special judge adlo- 
care, General Hull delivered his defense, \% hich is to say, for two days 
and parts of two others he read a long speech that, no doubt,  his 
counsel had also in large part ~ r i t t e n . ~ ~ ~  General Hull was found 
guilty and sentenced "to be shot to  death," 11 ith a recommendation for 
clemency "in consideration of Brigadier General Hull's r e r o l u t i o n q  
senices,  and his advanced age. . . . " 2 0 1  

Under the provisions of article 65 of 1806, the proceedings, since 
they affected a general officer, \I ere required to be "transmitted to the 
Secretary of Xf-ar, to be laid before the President of the United States, 
for his confirmation or disapproval, and orders, in the case."2o6 T h e  
proceedings were signed and approved by the court-martial on March 
28, 1 814.20' Here is the President's action in the case, dated . \pri l2j ,  
1814: 

The sentence of the court is approved, and the execution of it 
remitted. 

James hladison.20s 

T h e  records of other army trials by court-martial u p  to about 1825 
either do not shon that counsel \ \as present;20y or show that counsel 
prepared the prisoner's defense and u as permitted to read it to the 
court;21o or that counsel \%as admitted "under the usual restric- 
tion.""' T h e  proceedings in the case last cited \+ere approved by 
PresidentJ. Q ,  . \ d a m s . 2 ' 2 ~ ~ o r e c o r d  has been foundofcasesinuhich 
counsel functioned as counsel with the approval of higher authority. 

Z ' ' H ~ ~ ~ T ~ ~ a  Ijj-j6, app 19-11j, 
Io3id arapp 118.19. Thecaurr-martialderermined tharirhad n o i u " i d i c r i o n o f t h e c h ~ ~ ~ ~ f  

treason, bur indicated ~ t s  \)til that Gen. Hull's conducr had not been rrearonahle Id at app 
118 

* o n 2  Stat 36-  (1806). 

loalbd. 
* ~ ' H L L I . T R I ~ L  app. 119. 

T R I ~ L O F C O L  Tbio\$ra H. C ~ 5 ~ 1 \ ~ ( P h i l a d e l p h t a  1612) .  PROCEFD~\GSOFA t i n E R I L  
C o l n r  \L%RTI<L HBLD iT FORT I \DEPL&DE\CE (BOSTO\ H I R B O R )  FOR THE T R I ~ L  OF 
' ~ ~ J O R  ClirnlEs K G W D \ E R  (1616). Trdf lCoIond  William King 118191, ~n 2 + v  ST PIP 
\1iL Air 139-88 (apprmed by President Monroe. Feh 7 ,  1820). Courr .Morldof Colonel Talbot 
Cbomkn, H.R DOC. S o  176, 19th Conq , 1st Sers (1826) (approbed By President J Q. 
Adams a n  April 26, 1826),Smnrm<e frbe Court M e r t d  m Reinlion io  Cilplorn @son in I t l l ,  I" 1 
.AM ST. PIP 3111. ~ F F .  j 8 a 8 9 , T ~ i o l o f C o i o n r I D o ~ d B n o r i y . 1 n ? i d .  at IlLL16.TrroirofC11loin 
Tmnmrr M h r r m m  #n 1814 .  tn 3 id at  703-84 (Dickinr 8 Forney edr 1860). 

l l O R ~ ~ ~ t ~ ~ ~ ~ s  ( i t  + GLURIL C w n  \ t m T I a  FOR THL T ~ i a  OF Likcr COL Louis 
B K H I  24, 19 (181I), Fredersk-Toun, \ I d ,  Herald, Dec. 24. 1801. p .  3 (trral of \lalor 
Ingersoll).d , Dec. 10. 1801. p l (rr iaiofColonelBurler, ld , M\larch?4, 1804, p 2 "Cal. Butler, 
mended by his ~ounsrl  I i r .  J H Thomas, presented his defence, ahrch n i s  m pnrrread by 
himself, andrheremainder(o~iingrohii~ndirporirionfromareiereco1d)rheCourtpcrmitted to 
be read by h s  Counsel." 

'"TRIIL(IB \ L W R  S I ~ L L L  B ~ B L O C K  40 (182I).  reprinted I" 2 %\I .  ST PIP MIL. UP 
- 9 2 ,  806 

2 'zG.0  84 of 1826, ai 20 

197 



MILITARY LAW REVIEW [Bicent Issue 

D. THE EARLIEST .VA\'iIL TRIALS 

Atthetr ia lofCaptainJames Barronoftheh-a\yin 1808, oncharges 
growing out of his surrender of U.S.S.  Chesapeake.z13 the dccused 
"prayed of the court to be allo\red the indulgence ofcounsel to defend 
him," which \ \as Counsel \ \as permitted to  make iibjec- 
tions. to examine \ i i tnes~es,  and to read the But this u as 
unusual: at most of the naial  trials of the nest t u o  decades o r  w. 
restrictions \I ere imposed that did not permit such participation. 

Thus .  at the trial of Lieutenant Be~er l l -  Kennun in 1824, Riibcrt B. 
Taylor, Esq. ,  I\ hi] had defended Captain Barron, n as allou ed to 
assist as counsel "under the usual limitations."2'fi \ \hat  those limita- 
tions \I ere \I as soon apparent. 

The proceedings bang read. the counsel for the accured re- 
quested (if the court that he mi ht he alloucd tu read thc minute 
prepared b)- him under their &c>sion o f  Saturdav. and he xias 
informed that it must be presented in the usual Gamer. and. ~f 
deemed a proper instrument, it should then be read to the court. 

To this the counsel objected: he declined submitting his papcr h r  
ins ection before i t  \ { a s  read to the court. 8, nhich. the court being cleared. it vas decided that the 
conditions ofcounsel b e q  cuntrdrvto theusa csofcourts-martial, 
dS uell as to the practice during thecourse of tfe resent tr ia l  the\ 
declined admittin the paper offered br  him dnzdodirect that th; 
examination of tfe ~ i t n e s s  be resumed aAd limited oithin the 
char e and specifications before them d e  court L i a s  then ooened. and the above drcisiun read. Tho 
counsel beg ed leave to 6ffer an explanation of the remarks madt 
through theyudge idxocate tu the court: hc did not intend that his 
objection should be construed to a pl\ to the inspection of hls 
minute by thecourt: he onlv objecrefunder the impression that the 
pa er u a s  tu be subjected solelv to the inspection uf the Jud r 
ilxocate, and rcceiied ix rejected according to the opinion !e 
mi ht pronounce as to the propriem of its receptirm 

$he court, In ciinsiderdtion of thh explanation. agreed that thu 
paper should be read; u hereupon, the court was cleared, and the 
paper handed in by the counsel for the accused read.21' 

He u a s .  . . informed that his cuunsel u uuld be admitted to appear 
Later in 1824 Lieutenant W'ea\er of the Say)- x i a s  tricd: 

"'I \u SI PIP Y,! ~ F F  965 Kennun u a s  q u s r r d .  alrhough'rhe coun ako c o n d  
er IC their duty fu ixpress their driapprobatmn ufrhe unprecedented arrernpr of the accused, t o  
influenic their pdgrnenr  and conrral their  decision. by polnmg our  u har that decmon Ehdl 
be " 1 id a i  9'1 
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in court and assist in his defence, under the following restrictions 
and conditions: The counsel may be present during the examina- 
tion and cross-examination of %messes, and assist the accused in 
conducting the same. but all uestions must be proposed in writing, 
and handed to the JLdge .\j\-ocate, to be submitted to the court, 
and be read to the u itnesses bv the Jud e idbocare. and all motions 
to be made hv the accused must, in Yike manne;, be reduced to 
uriting, and fubmitted to the court by the Judge 

\\ eaver \$'as conricted and u as sentenced to  be cashiered; the 
sentence was appro ted ,  on Kovember 2 7 ,  1824, by President 
Monroe.218 

In the folloming year, t\\o senior naval officers were to stand trial. 
O n e  v a s  Captain Charles Ste\rart, and at his trial, 

it a a s  announced that the court had agreed , , . to allow the 
gentlemen named as counsel to appear in that character under the 
restrictions customary in the ractice of courts-martial. These 
restrictions the court understanzs to be, that all propositions. mo- 
tions, and communications be made to the court m writing, by 
handing the same to the judge advocate. that all questions pro osed 
on behalf of the accused be propounded in arcing,  throug% the 
judge 

Steu art u as "most honorably acquitted."221 T h e  action of the ne\+ 
President, John Quincy .%dams, reflected a careful study of the rec- 
ord: 

The proceedings and sentence ofthe court are approved; with the 
exception of the exclusion of Samuel Brown as an incompetent 
witness; the grounds of objection to his testimony, apparent on the 
face of the record, bein considered as going to his credibility, and 
nut to his competency!22 

T h e  second senior naral officer accused in 1825 was Captain David 
Porter, one of the heroes of the iVar of 1812, best known perhaps for 
his command of L.S. S. Esrex at Valparaiso. T h e  printed record of his 
trialzz3 shows the kind of assistance his counsel was permitted to  give 
him: 

Captain Porter uas  asked xbhether he w a s  guilw or not guilty 
Captain Porter requested permission to postpon;,'till to-morrou 
morning, pleading to the same, and at the same time requested 
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Errmission of rhe Court to hare counsel present in Court t(i aid 
lm-to have a clerk to take minutes o f  the e~idencr. and also that 

he might be furnished ~ i t h  a c o  \ of the chargcs and specificatirins 
as read bv the Judge .Id\ucate. +o all these ropositions thr Court 
aCcKded,'it being understood that the cnunserof Caftain Porter u i l l  
be subject to the same restrictiuns as are u~uallv a n red in ( ~ u r t s  
llartials Captain Porter mentioned \Valter J&s, fsquirr. d5 thr 
counsel s i  hosc presence he desired.224 

Captain Portcr \! as then called upon to plead tn the charges,-hr 
requested, bv \i ay of plea. that he might be permitted tu read by his 
counsel. and.submit to the Court, a paper crintaining remarks upon 
the charges 2 1 5  

. . .  

After the accused had 15 ithdrau n certain (if his iiblectiims to the 
charges. the prosecurion called 11 itnesses. all of \I h i m  I! err examined 
by the accused in persiin. Then- 

.Xftcr mature deliberation, the Court determined that it \! ould 
recei\-e any cmmunication from the Counsel uf  Capt. Porrer in 
supprrr ofthe eyceptions \i hich he had taken tu the second charge 
and thc specifications thereof: bur that all such communicatmnr 
must be submitted in vriting. , . . 2 2 8  

Subsequently. 
the cuunsel for the accused proposed reading a paper to rhc 

Court, thc President of the Courr announced tn him that thc 
opinion of the Court verterdav  as, that all communicatiun5 be 
submitted to i r  rhrouih the Jidge Idrocate.  

The counsel declining tu pursue that course. the Court x ias  
cleared, and \I hen it \ \as  opened, it \I as announced that the Court  
has decided that the follua ing rule of practice be adopted 

The accused ma\- submit his communications in iiririn to the 
Court: the same shall then be publicly read by the Judge .&ocate. 
the Court r r s m  ing the right of admitting and receiving the papers. 
or any parr th~reof . '~ '  

Thereafter. "the Counsel for the accused. haXing obtained permis- 
siun of the C(iurt. procceded to delirer the defence."228 T h e  c w r t  
asked that the d e f e n r e i . e . ,  the closing argument-be submitted tu it 
in n riting. in default of \I hich it proposed t u  retire to deliberate: no 
defense being produced, it proceeded tu do so.  Captain Porter \ \as  
found guilty. and \\as sentenced "to be suspended for the term of six 
months. . . . ' ' 2 2 9  

Cnunsel then sent his defense to the Secretary of thc S a I ) - ,  \! ho in 
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turn referred it to the court with directions to consider i t .230 This 
action by the Secretary reflected, in fact, the directions of the Presi- 
dent.23' T h e  court duly considered the defense, with the follo\ving 
comments: 

As, houever, the Court is not in possession of the Defence, 
which, in violation of its rule and of precedent, was delivered 
orally, and from notes under the appearance of reading it. [ric] The 
Couk has annexed this document to its proceedings, uith this 
further observation, that nothing is perceived in it which can in the 
least rary the conclusion to which the Court had 

T h e  President then proceeded to read the proceedings of the 
court-martial of Captain Porter. It occupied him for several days, on 
one of which he "compared the citations from Adye, llc..\rthur, and 
Macomb on C o ~ n s - m a r t i a l . " ~ ~ ~  On August 17 ,  1825, John Quincy 
.\dams indorsed the proceedings with a single xbord: ".Approved."23' 

E .  T H E  EARLIEST REGULATIONS; MACOMB'S REVISED 
TREATISE 

T h e  earliest regulations governing the armed forces that deal with 
courts-martial, although of somewhat later date than the trials that 
have just been rerieived, reflect the same practice as to counsel. 

T h e  first General Regulations for the N a r y  and the Afarine Corps 
available in print u e r e  approved by the President on February 19, 
1841.235 They pro\-ided in article 506 that "the court may allou 
counsel to the accused, for the purpose of aiding him in his defence 
against the charges, but a h a v s  under the restriction that all motions 
or communications shall be made in writing, and in the name of the 
accused." Nearly identical provisions appear in the next few compila- 
t i o n ~ , ~ ~ ~  although by then v e  are no longer in the realm of persons 
contemporary with the adoption of the Bill of Rights.23' 

T h e  first Army regulations that deal with courts-martial, those of 
1835, contain the same provision in substance: "Both the prosecution 
and defense may be allou.ed, on request, the assistance of a friend or 

l a o l d  at 414 
a 3 ' S e e  i J .  Q. \ ~ i \ i s  44, 45. 

*SnNa\y Reg ch XXXV. art .  2 7  (185 JJ,Vary Reg. ch LY, a*(. 3 2 ( 1 8 5 i h S a \ y  Reg. S 1 2 J i  
(1865). 

2a'H\nnrxio, THL LIII \ \ D P K K T % ~ ~ F L . S .  S , \ i ~ C u ~ ~ 7 ~ - M i n r l r i 5 1  (1867).  r e m  
the assstance of counsel on the sixth amendment, but rays on the wry  next page that "such 
asimance must be rerrricred to the giving Id>,ice, framing questions. or offerlng in wrrrmg any 
l e p l  oblectionr that the course a i fhe  pmceedmgr mag appcar to render necerrary."Id ai 5 2  
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professional gentleman: but such assistant shall not address thc court. 
or be pcrniitted to  intcrfcre. in any \<a!-, u i th  its p r ~ i c e e d i n g s . " ~ ~ ~  
T h e  foregoing pasrage \I as omitted from the Army Regulations i i f  

1841 and l&-;  the latter compilation simply lists amring the dut ies  (it' 

the judge dd\ocdte "to admonish the accused. and guard him in thc 
esercisc and privileges of his legal rights "23Y 

I t  is no\\ time to return to  llajiir .\lacomb (if the I-ngincers. \\ hum 
\ \e  left in 180'1. just publishing his treatise after faithfull) copying 
large excerpts i i f  it from Tytlrr .  and n hum \\e sa\\  brietl>-. as a 
licuttnant ciiliinel, o n  the \I ilkincon criurt-martial in 1 8 1  
l l acomh w v e d  gallantly and creditably in the \ \  ar of I R I  2 .  hecoming 
a tirigadicr general by  regular commission and a m a p r  gcncral by 
brevet; the \i ar  m e r ,  hc I\ as reduced bl- successii e dcniiibilizations tri 
thrsubstant i \ r  rankiifcoloneland C h i e i i ~ f t n ~ i n e e r 5 , 2 ~ '  But in 1828. 
his furtunes tool, a turn for the better. llajiir General Jaciib Briinn. 
commanding the  h n y .  died. T h e  ob\ ious candidate? for the prirition 
\ \ere  \\infield Sccitt and k:, P. Gaines. the  tu(^ brigadier generals. 
h t h  ( I f \ \  hom \ \ere  niajor generals b!- brer et. hut they had engaged i n  
such a long and unacemly run o\ cr their rclati\e senicirity and ( I \  er the 
effect of thcir respecti5c hrexets. that President John Quincy 4 d d m r  
appiiintcd the relati\el!- juninr \laciinih tii the i a c a n c ~ - . z i 2  

In 1840, \lalor General \lacomb published a revision of his treatise 
under the title. The Practice of Courts .Wartiai. T h i s  time he no longer 
slai ishly copied f r i m  others. but evpressed his \ iev s as tn the place of 
military defensr ciiunsel in his own language: 

B 13 .Accornrnodatiun is uiuallv afforded. a t  detachrd tables. fur 
the prosecutor and prisoner; also for any friend or legal adviser of 
the prisuner o r  prosecutor, the benefit of host assistancc thev 
may. respecinel\-, desirc during the trial. Thou h the arties onl; 
arepermitred to address the Court. it being an a%nitte8maxm. in 
militarv Courts. that counsel are nor to interfere in the pmceedings 
or to offer the slightest remark, much less tu plead iir argue, yet a 
prisimer or rosecutor is nor precluded the advantage uf thcir 
presence an lad ,  ice. 

B Y 3 .  Courts hlartial are particularly guarded in adherlng tu the 

Jllurnal. Scpr 1Y11. pp 2--2s 
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custom vhich obtains, of resisting every attempt on the part of 
counsel to address them; a lawyer is not recognized bv a Court 
.\lartial, though his resence is tolerated, as a friend of th; prisoner, 
to assist him by ,&ice in preparing questions for witnesses, in 
taking notes and shaping his defence.243 

hlajor General hlacomb's treatise was rerised by the then Attorney 
General of the United States, B. F. Butler, before it xias pub- 
1 1 s h e d . ~ ' ~  In February 1 8 1 1 ,  it u a s  recommended to officers of the 
Army by the Secretary of [Tar, J. R.  Poinsett."j T h e  paragraph last 
quoted found its n a y  into state militia regulations, one of which \vas 
in\ ohed  in the case about to be discussed, which illuminated the state 
understanding as to the right to counsel in military trials. 

F .  STATE MILIT'4RY TRIALS 

\vas a common-Ia\i certiorari to 
reyiea the proceedings of a brigade court-martial of the Ne\\ York 
Sational Guard by u hich the relator had been tried and conricted, 
and before uhich,  both before and after pleading to the charges, he 
had demanded that he be permitted to defend n i th  counsel. The 
court-martial ruled that counsel cuuld be permitted to act only under a 
provision of the General Regulations ~1 hich 11 as practically a \-erbatim 
copy of section 93 of .\lacomb's 1840 text. 

Inasmuch as that regulation had been duly ratified by the S e v  
Tork Leg i~ la tu r r ,~"  the court-martial no doubt felt itself on safe 
ground. Garling's counsel remained during the trial, but v a s  not 
alloved to examine or cross-examine the Ivitnesses, or to address the 
cour t  O n  certiorari, the General Te rm affirmed the proceedings, but, 
on appeal, Garling prevailed. 

T h e  opinion of the Court of Appeals in this case is highly significant 
and illuminating in the present connection; \ \hat  follo~r L is largely 
drawn from that source. 

>-ea- \-ark had a h a y s  been \ e ry  specific regarding the right to 
counsel. Article YYYII '  of its 17;; Constitution provided "that in 
every trial on impeachment, or indictment for crimes ur mis- 
demeanors, the party impeached or indicted shall be allov ed counsel, 
as in civil actions.'124B In the Constitution of 1821. this was relrritten 

People ex rei. Garling z'. Van Allen 
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to state that "in e l c ry  trial  on impeachment o r  indictment. the part! 
accused shall be alloued ci~iincel as in CII il dct ions."Y4 ' i  

Did this later guarantee extend to cuurts-martial: Tha t  qucstiiin 
\I as  squarelr  raised-and as  squdrel\- decided-in Rathbun 
Saxyerz50 In i 836. Rdthbun. d Ne\! Yo& militiaman. \i hi) had h.idly 
misbeha\ed at  d muster. \ \ a s  tried by a regimental court-martial fiir 

unsfildierlikc appearance and disubedience u f d r r s  "He dcmandcd 
to have the  benefit (if counsel." u hich request thr court-martial rc- 
fused to  grant. \I hereupon Rathbun bruught certiorari to reiicn hi\ 
conviction 

T h e  Supreme Court 11f the s ta te .  speaking through I-elsi,n. 
J.-u hri later sat un  the Supreme Court  id the Cnited Statcs-held 
the cunstitutiiinal guarantee indpplicdbk 

The mi\ prosision in the statutes requiring counsel to he 21- 
h n e d  t r i  parties a c c u e d .  is in the cases r i f  am raihmrnr and indict 
m m t .  , , The samr provision i r  found in t i ,  -th section of th, 
constitutim It  therrfure rested solel\ in thc discretion of the court 
martial. a hether the party sh<iuld he.allon ed ciiuniel. .and ii ith thu 
exercise of that diacretiub \I e \I i l l  not interfcrr.zE' 

\\'hen the \e\) York Conytitution [if I R46 \t as underciinsidcratiirn. 
it \ \as  proposed to  change that rule. T h e  rccords [if that cm\cnt ion  
chon that "111. Stiin motcd to amend t h e  ninth scction su ds to  
provide that no person shall be tried \\ ithour counscl.  In militar>- 
trials. especially, shuuld the accused ha\e  the bcnefit of counsel.  and  
in such cases he n e t e r  had i t ."26z .Accordingly. thc right-tc,-ciiiinscl 
pro\ision \ \ a s  amended, by the insertiun of the italicized \\urds, to 
read: "and in any trial in an3 courf ;.hafever. the part! accuscd shall he 
allo\ied tu appear and defend in perron and u i t h  counwI. as in ci! i l  
actims."z33. 

This  h i s ton  (if constitutinnal devclupment dlspiiced of the Gading 
case. The court-martial \I as.  plainl), d court organized under the Id \ \  s 
(if the state. I t  \i as therefore subject to  thr pru\ isirins of the 5tate 
constitution; and the Xlacombinspirrd sectiun illthe Genrral Rrgula- 
tions, e ien though Icgislati\el>- ratifird. \i a5 acciirdingly unconsti tu- 
tional and I oid 

Turning no\$ to ilassachusetts. \\e find there. in 1810. thr trial irf 

Captain Thomas Hone. charged \I i th assorted disobedience of orders 
arising out of the goternor's reorgani7arion of the state niilitia. 
Captain Hove intolied article 1 2  of the i lassachuce t t s  Declaration of 

"'Pecrplcrr i d  Garling1 \ a n  \Ilcn. < ; \  \ 3 1  I - - i i [ i h - 3 i  
"'\ \ C i l \ n  art  I .  D 6 11x46) 
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Rights, xvhich states, "and every subject shall have a right to  produce 
all proofs that may be falorable to  him, t o  meet the uitnesses against 
him face to  face, and to  he fully heard in his defence by  himself or his 
Counsel, at his election." Pointing out  that 1810 was a time of peace, 
that the militia was not in active service, and that there was no 
declaration of martial l au ,  Captain Howe concluded, "1 therefore 
presume to think, that I have a right to  Counsel, and with due respect 
do nou request that it may be alloaed me, and I hope this honorable 
Court  will see cause to grant this m y  request."25i 

T u  no a\ ail; the court 
after deliberation. directed the Judge Advocate to inform Capt. 
Hawe, that it being the uniform custom of Courts Alardal not to 
allou the admission of Counsel to plead open1 before them, that 
his motion is overruled, and the Coun furtger direct it to he 
recorded, that. in their o inion, no defendant can thereh he 
depriredof any advantage, kcause all the etidenceand thedeznce 
must be in rriting; and I t  is re l l  known, that any defendant, before 
a Court Martial, can have all the aid and assistance uhich can be 
necessary or useful to him, bv having a friend or friends setting bv 
and assisting him uith private ad\ice; the Court further direct, that 
the defendant be informed that they cannot recognize officially. 
any person or persons u ho may he setting by him in the course of 
the trial.z55 

In the outcome, Captain H o u e ,  was indeed not deprived of any 
advantage. H e  was acquitted,ZS6 and although the acquittal was dis- 
approved by  the Slajor General,25' the case was m e r .  

Only in Maine, no longer part of .Massachusetts after 1819, u a s  
there a different pattern. T h e  constitution of that state. adopted in 
1819, contained the usual right-to-counsel provision.25s T h e  first 
militia Ian., of 1821, appeared to  look the other way u i t h  respect to  
military trials: 

.\nd it shall further be the duty of each Judge Advocate, or person 
officiating as such, at any court martial, irn artially to state the 
evidence both for and against the officer or okcers under trial, all 
uhich evidence shall be taken as in civil actions.P58 

T h e  general and division courts-martial then prescribed ue re ,  six 

25'Capt H o d i  Trio!. ~n THL Mmn$ RLPORTER 249, 284 (Boston 1810) 
z s a f d  ar 2 5 3  
2"Id at 2 8 2 .  
z"fd at 281 
ajs''In all criminal prarecurmnr. the accused shall ha\e a right 10 be heard by himself and h e  

counsel, or either. at hir electmn ." \ 4 % 1 \ ~  COYST an 1. i 6 (1819) 
~"8? . \1u \ t  Rki  L * a s c h  161, B J9(1821) This pra\.irionhndirrcounrerparrinrheearller 

ldentxi l  l a n i  a; Massachusetts and Vermont. 'Ynd the officer uho shall appoint a Coun- 
\ larrialshallattheramerimeapplintasuitableperianioraJudp-.~di.ocare.  uhoreduty~r ihal l  
be mparnally to stace the esidence, bath iar and against the Oficer under frial "Mars  Laur 
\lay SLSS 1-91. ch IV. 35, a~ 306, Liar of Vr ch. YLVII, 5 3 1 .  at 457 (li971 
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years later. supersedcd b!- a seriey of circuit ciiurt-martial.26" \i hose 
proceedings x i  ere reported: and those reports shin! tha t  the pcrsiins 
accused had counsel. v hri argued their c a w s  2 6 '  T h e  basis fur such 
counsel dues niit appear. 

T h r  l la ine innovation diies not appear to havc h e m  \! idesprcad 
T h e  Connecticut militia lau  stated flatl! "that ail iifficer of the linc 
shall be appointed to dc thc duty of judge :idiocdte. and  n o  othcr 
person x i  hatever shall be admitted til solicit. priisccute o r  defend the 
arrested officer."ZS2 i n d  in Rhode Island. \i here thc 1-98 declaration 
of rights conferred the right tu ciiunsel "in all  criminal priiw- 
cut ion^,"^^^ the General k semhly  as late a s  1840 nrinethelcsi enacted 
that "in e iery court martial there shall be a judgc-ad\ucatr. \i hii shall 
discharge the duties (if that iiffice according to the usage and practicc 
uf courts-martial; and n o  other person shall tic admitted to pnicecute 
or defend an arrested officer."284 ?he \-iirthn est  T-crritiiry made rhc  
judge ad\r,cate counsel for the prisoner in d pnri i i im tdhen alnii i i t  
ierbatini from article 6 of 1-86 (u hich \ ( a s .  as \ i c  have seen. lattr 
copied in article 69 (if 1806).*'" \I1 i i f  the lither la\\ s t i  er t  silcnt on  the  
point no\\ in que\tion."' 

G. 

\ l r .  Hendr r sm says of the court-martial practicc ciintcniporary 
\i ith the Bill of Rights that"it 11 as traditional to allo\\ the accuacd legal 
assiTtance."26iThe excerpts fruin the texts quiited. and thc proceed- 
ings of the man>- federal and state milirar) trials summarized a b i n t .  
demonstrate plainly that. i f  by "legal assistance" i 5  meant the  kind ok 
representation thaf an hg l i shman  accused [if trcason had had sincc 
16Y6.268 such assistance v a s  assuredly not a l l i i \ i ed  the miIitar!- ac- 
cused. T h e  quoted passage on this point is s o  misleading as tu bc 
plainl!. \i rong. 

Air, Henderson's next sentence-"Counsel \i '1s usually a man in 
uniform; the use of ci! ilian l a \ \  >-ers by either side n as frun ned upim 

CO.VCLL'SIO,\~ AS TO .\lILIT.ARY RIGHT TO C O l X S E L  
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since they \!ere unfamiliar \I ith military labs ,"28s-is equally errone- 
ous. To the contrary, civilian judge advocates regularly appear in the 
earliest trials by court-martial in the United States Army elsenhere 
than in the field.270 I n  the more important . k m y  trials some\vhat 
later, such as those of Generals Hull and \\ilkinson, the prosecutor 
\\.as likemise a civilian lauver.2" Indeed, all  judge advocates in the 
.irm>- from 1812 tu 1818 &re civilians ~ r i thou t  military rank.'" And 
the judge ad\ ocate in e! ery early American naval court-martial held in 
the United States \!as a civilian.z73 sometimes frankly selected for 
partisan political reason.'" 

Contemporaneous materials similarly undermine Mr. Henderson's 
primary thesis that. as a matter of original understanding, the guaran- 
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tees of the Bill of Rights \rere thought to apply tc courts-martial 
\-either the 1799 nor  the 1800 Articles for thc G o \ e m m r n t  i i f  the 
S a r y  s o  much as mention cr~unsel .~"  and the 1806 lrticleh id \\ ar 
sho\r that as a matter of statute the prisoner 11 as unattended on the 
taking(1fdepositirina and left to rei)- at the trial iin such lrgal assistance 
as the prosecutor \riiuld accord irticles 69 and  74 (if 1806 
she\\ un their face that its framers cmsidercd the dSSiStancc-iJf- 
counsel priirision of the iixth amendment tii be for ci\ilian ciinsump- 
tion i ~ n l y . ~ ~ '  

\ l r .  Campbell (if Tennessee. rr ho hdd rdiled at  courts-mdrtial in 

general and at the death penalty in particular in the course [if his 
opposition to the 1 806 did not appear in the  least troubled by 
the circumstancr that a military prisoner had to look t o  thc pnisccutor 
as his counsel. Yet Campbell v a s  a l au>er ,  and one sufficiently 
eiteemed to  be called \I ithin a feu years til thc bench (if  his state'? 
highest ~ c i u r t . ~ ' ~  \ l i i r e m e r ,  John Quincy \darns. \rho had tly- 
specked the I806 irticlcs of !\'ar in t n  u sessions of Ciingress. dnd \\ hii 
\r as distinctl). disturbed by their poiir \I as appar- 
ently not conccrned in the clightest by their failure tii accr i rd 1nilitar)- 
persons any right to counsel. 

\\e cum? ninr to three Presidents. all iif thrm contemporaries of the 
Bill of Rights. 11 ho \I ill be considerrd in the order of their terms of 
office. \!e kn(i\r that Xlddison drafted the Bill of Rights. and that he 
led the successful struggle for its adoption in the First Ci,ngrcss.261 
Surel>- if anyone in 1-89 had believed that the guarantee C J ~  right to 
counsel did apply or should apply to the land and ndral fiirces. 
Xladiaon \i(iuld hare k n o n n  rif i t .  111, Henderson \I rite? that "thc 
rules of both logic and uf construction ~ r a u l d  lead to t h r  conclusion 
that cince \ladison, a la i ryer ,  v a s  diiare of the special problem of 
military cases and felt the need spccificallv tu  exempt thrm frrim cine 
pror ision of the amendments. he intended that ciiurts-martial shiinld 
not he excluded from the other prin isions.'1282 
of the said Coun-\lr Ta!lor 17 a m e m k r  of thc L c p l a r u r r  roi this Stare-he i (  a eomd 

d l  109-13 
%&*Id at  110 
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If, in fact, such \vas ,\ladison's intent, an opportunity to give effect 
to the Bill of Rights in that sense \I as squarely presented \I hen the 
proceedings in General Hull's trial were laid before him. T h e  circum- 
stance that the draftsman and protagonist of the Federal Bill of Rights 
approved the proceedings in Hull's case, where the applicability of the 
sixth amendment had been expressly invoked, but in is well 
nigh conclusi! e e\  idence that hladison, like everyone else, never 
thought for a mnment that its guarantee of counsel applied to military 
persuns ur that the phrase "in all criminal prosecutions" bvhich intru- 
duces the sixth amendment included military prosecutions. Under 
any other v i e s ,  it aould  have been hiadison's duty to disappro\e the 
sentence. \ladison read court-martial records carefully,284 and did 
not hesitate to point out irregularities therein.285 It is  simply not 
possible tn argue that his approval of the record in General Hull's case 
involred a failure to  note a question so fully and explicitly raised a t  
that trial as the accused's request for effective assistance of counsel. 
T h e  Hull  trial is thus perhaps the weightiest evidence of all, because it 
constitutes Madison's actual and practical construction of his Bill of 
Rights. 

President l ionroe ,  likea ise, had been a contemporarv of the fram- 
ing of the Constitution and of the drive for the Bill of Rights.ls6 His 
relations Irith lladison a e r e  extremely close, personally as well as 
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officially. and had bcen so for many years.28' During his Preiidenc! , 

from I R l - t i i  IR!5.thenumberiiffifficersin b l J th - \ rmvandSa \ \  \ ~ d s  
sufficicntly amall so that the frn cnurt-martial cases that required 
presidrntial ac t innZ68 ciiuld he, and im riccasiiin \i erc. discussed in 
detail at  Cabinet O n  sevrral iiccasions. President \kinroc 
returned cases til courts-martial v ith directiiins for reconsidera- 
ti(in.290 iga ins t  this hackground. his apprm al of prriccedings in 
\I hich d n  accused military or naval pcrsnn v a s  denied the kind ,,f 
assistance (if ciiunsel that he \\iiuld hale  had in the ciiil i \  
further prouf that James \Innroc also did not belie! e that thc ai\th 
amendment applied to military tridls. 

\Yr clime finally to Jnhn Quincy -\dams. He grdduated frrm cullegr 
in the year that the Constitutional Coniention d n d  from then 
until 1790 studied la\\ in the chdnibers of Thcuphilus P a r ~ n s . ~ ~ ~  The  
la t tcra  as a member of the \lassdchusetta ratif)-ing con\ention.2ili and 
young idams  himself attended t u  u sessions iif the h-ca Hanip\hire 
con\enrion.2Y' It is therefine mint unlikely that he \ \ a s  una\\ arc of 
\ \hat  a t  that timc \I as the prei ailing undrrstanding ds til th r  5ciipc (if 

the Bill i)f Rights,296 \!e have seen that. as Senator. the younger 
A d a m  acrutinized the 1806 .Articles of \l 'armore intensi\ ?I)- than any 
member of either house.2Y7 Fnr eight !-ears in \Innroe's Cabinet. he 
iflined in and recurdrd the discussions i i f  court-martial cases.288 Re-  
coming Preaidcnt himself, he  gavc esactlng personal dttention to thc 
court-martial cases that came before His recrirded actions are 
far from perfunctorv. and his disapprm dls  frequently ciinstitutc 
u ell-formulated npinions (in questions of militar)- la\; and disci- 
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 line.^^^ Over the years, he formulated a consistent philosophy and 
policy in military cases.3o1 Prior to publication, he discussed his 
prospecti\e rulings n i t h  the service Secretarie~~O' and n i t h  the 
Commanding General of the He studied texts on military 
la\v.304 and v e n t  to some lengths in listening to the complaints of 
officers \ \hose sentences of dismissal he had a o ~ r o l - e d . ~ ~ ~  Con- 

~~~ 

3 0 0 S e e . r g . .  G 0 640fDec  29, I W ( c a i e s o f  ~s r ' rSu rp iunBryan tand  Lr Hunrer. bothof 

m i d l  i\iniirld Scott had directed the ~uun-marod io 
e increasing i ts  membershq  the augmented tribunal 
d e m n e ~ u s  by rhe Presidenr and d m p p r m e d  by him, 

a i m  dncuiriani ui rh  Secrerar) Barbour and General Broun, commanding the a r m y  7 
J. Q. .Ao\zIs 158. 361, 384 

L~eutenant Hunter had beencon1 lctedofchailengmg his superior,  LoloneiJosiah Snelllng. to  
a d u e l m ~ ~ a l a r i o n o f  9n \ \ a r Z i o f l 8 0 6 . 2  S t a r .  1 6 1 , a n d ~ ~ a r s e n t e n c e d r o b e c i i h e r e d , u i t h a  
recommendrtlon for clemency The  Prendenf apprmed the sentence. and remitred [hecashier- 
l"g. 

the principal conriderition for u hich is the multiplied terrimon! on the iace of the  
record that the praiecuror has been ~n the habitual practice aiabtrurncl)  deciarinp his 
read inersrovaue  his ranhand meet mpriiarecambaranyufhrr mfcrrorofficerr. v h u  

his conduct. Such declarations subiersire o i  ail discipline. 
he mllirar? character of h m  v ho maker rhem, bur lf  made 
are mere lain boasrings of personal courage. and if w a h  
amns t o  a chaliengc One uf fhcir most pernicious come- 

qucncei. is. char (hey disqualif! to the commrm sense and feeling o f  mankind the 
ofiicrr rhus aeli-degraded LO the l e i e l  of h s  inferiors. from acting a i  a prosecutor 
against rhem for raking hrm ac h a  uord. 

G O .  64of182.. PI 12-13 ,  
In rhc na ia l  case of \larrer Commandant Carter. the President ur01e a lerrer tn the iudge 

a d , o c m r a  beread rorhecourr,erplaininpahyrhenenrencc tocarhieringhad beenconfirmed . 
J Q. 4oi\~sIi2--:3. 375.  3 7 8 ,  38+85 

301"Th1s IS rherecond inrranceuirhinnieliemonthsoiiendingroaCoun-marrialannpinron 
d f h r  ~ttorne).-Generaitiiinducethrmmre\erserheiriudgmenr,uhichIn horhcaresrhe!-haie 
refused I think the same result  may almost a l a a ) i  be expected.'' 4 J Q. .%D<\Is  42- [Kw ?,  
181Y) 'Death ~ a s r o o i e \ c r e  apuni rhmrnr ia rdeser t lonrn  t imeofpcace .">d at  2Puune 2 5 .  
1824) "[llnterferinces ofiarherr and members oiCungrerr uirh Courts-marrial . [are1 m no 
n n e  iaxorahlc to the support of dmplme."  7 i d .  at 2+6-47 (hiarch !1, 182:) 

In the case. as in that of Lolonel Chambers, and mdeed ~n e iery  ciial for drunhennerr upon 
\\ hrch I hale bccn called to  act .  rhe mass ofnimzriu testimuni, e i e n  from irifneises of the  masf 
respectable character-that IS.  of u t n e s m  a h o  say that the accused irai not drunk at  rimes 
uhen  the p o s w e  ui~nei ie i  si iear rhar he i i a s  so-is rurprrrmg. Others sxear aiaconfirmed 
and notonous sot that the) haxe knoiin him for years and neiei iau him drunk ~n their h e s .  
This is  IO iniariable a I C S O U ~ C O  o i  defence in every t r i a l  for drunkenness that i t  may brclassed 
a i rhrhea l ib io i theOldBai le !  \egarnetestrmon! ~nruchcare ipro ierabro lu te l )  norhrng' 7 
d ar 3.3 (Dec. -. 1 8 2 7  "The defence o i  Lieurenanr Hunter i s  highly exceptionable-full of 
rrrele$ant and abuiibe matter. much of which aught not t(i h i r e  been aliaaed b) the Court (0 
appraruponrheRecord mosre ipecdlyar the)  denledtorheproiecurorrhe liberryof xply ing  
to ii T h e  conrequencc IS fhat he stands under scandalous Impurarioni. and depri\ed o i  the 
meansoirehtmuthem. Therl.hrufreli-defenccissacrrd. burihouldnotberuifered tobeused 
ar a cloak for &der." G 0 164 o i  Dec 2 9 ,  182-, at 11.  

'Onsee i J Q . A ~ < i ( 5 1 + 4 6 ,  162-63. 165, 169, 309. 1 5 8 ,  161, 3 7 2 - 7 3 ,  184, B i d .  at  85 
303'8d PI 181. 392 
304 . ,d  a t 4 6  363 ~~ 

job k i ' t  Surgeun Todrcn w a s  comicred of fourteen specifications laid under seien charger, 
and sentenced co c a r h i e r q .  publication of h s  name, and rhe refund oiS47 found 10 hare been 
embezzled and maappixd,  the ientenie  as appnned by the President. G 0. 10 a i  1826 
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scqucnrly. John Quincy .\dams' appro\ als (if cuurt-martial cahch 111 

\I hich defense counsel had not heen permitted tii addrc57 the c ~ i u r t ~ ~ ~  
must he taken to reflect a settlcd crintictirin. resting iin king and 
careful study. that persons in the land and naral forcer u e r c  not 
entitled to  the kind of assistance iif counscl that the Constitutiiin 
guaranteed to ci\ ilians 

O n  thc basis of contcmprirary matcrials. on ly  one conclusion i h  

prissible: The  right "to haic  the issistancr iif Ciiunsel for his de- 
fence." though in terms applicable to "all criminal prosecutions" like 
the companion right of trial "b!- an impartial jury (if the Statc and 
district \I hcrein the crime shall ha\e  been committed," isas ne\er  
thought o r  intended or considered. by those \i ho drafted rhe sixth 
amendment o r  by those ii ho li\ed contemporancously i i i th  its adop- 
tion. ti1 apply to prosecutions before courts-martial. . i s  General Hull 
himself had said (if the sixth amendment \i hen hc iniiikcd it at his 
trial, "I knov \\ell,  Sir, that if this pmrlsion be taken in connection 
iiith the context. and the instrument be construed according tii the 
technical rules of lair, it ii ill be considered as applying onl!- to  ciiil 
p r ~ \ e c u t i n n s . " ~ ~ '  

11.. OTHER BILL OF R I G H T S  G U . \ R l S ' f E L S  I\' THF. 
E. lRLT 1 I IL lT . lRT L.\\l 

Once i r e  leaie the realm oiright to counsel. the materials are morr 
scanty. there are  fever  adjudications. and cvnclusions are in conse- 
quence some\\ hat more difficult to formulate. 1 agree v i th  111. Hen- 
derson that "the second, third, seienth, ninth. and tenth amendments 
need not be discussed, fnr they are nut  rele! ant to the present prob- 
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lem."308 There will be set forth below, in the order in which each 
remaining guarantee is set forth in the Constitution, such materials as 
have been found. 

A .  FIRST- AMENDMEiVT GCARA,VTEES 
1, Establbhrnent o,fReligion.-In his solitary dissent in Illinois ex rel. 

McCollum u .  Board ofEduc.,3'o hlr.  Justice Reed pointed out that the 
armed forces had had chaplains "from early days." T h e  first Army 
chaplains appear in the statute book in l i913" and the first in the 
Savy in the f i r s tna \ a l ac t in  1794.31* Butchaplains forboth Housesof 
Congress had been provided even earlier, in 1789.3'3 

Both the Army and S a v y  articles encouraged religious derotions. 
S a v a l  article 2 of 1 i 9 9  stated, "commanders of the ships of the  United 
States, having on board chaplains, are to take care, that divine service 
he performed tu ice  a day, and a sermon preached on Sundays, unless 
bad weather, or other extraordinary accidents prevent."314 .Article I1 
of 1800 repeated the foregoing and added, "that they cause all, or as 
many of the ship's company as can be spared from duty,  to attend at 
every performance of the worship of .Mmighty It was not 
until 1862 that the final portion was changed to "it is earnestly 
r e ~ o m m e n d e d , " ~ ' ~  and in that form it still surrires today.3" A simi- 
lar provision for the Army, "It is earnestly recommended to all officers 
and soldiers, diligently to attend divine service," was in article 2 of 
1806,318 drawn from its Continental but li 'inthrop 
considered it obsolete,3z0 and it disappeared with the 1916 re\ision. 

Congress did not, either in prwidiog for chaplains o r i n  recom- 
mending attendance at divine services, establish a state church; possi- 
bly the requirement for attendance in 1800overstepped the command 
of the first amendment, assuming it to have been applicable to the 

30gHenderron, Counr-Martto1 end rha Connirutlon The Orvnol Lidmtondmg, 7 1  Hm\. L. 

3 3 s 2  Stat 4i  
~ c r f o r r h e G o \ e m m e n t o t r h e l a , y o f I a b Z ,  art 2 . R t v  STir I l b Z 4 ( 1 0 : i ) [ h ~ ~ ~ , " ~ f ~ r e r  

crred as -\GX of 18621 

(1949) "These are pm\irionr v hich are o i  historical exisience [SUI IO the \-a\) m d  which the 
\-a\? dermr  IO retain as rraruroq- pronrionr." 

-\=s of l i i b .  8 I ,  ut  2 , p n t e d m  RIXTHROP,  MILITIRI Llbr i \ ~  PRLCEDE\TE *11a9 
O d d  1096l[herernaflercired ~ s \ % ~ \ T H R o P I .  CompareBr~r~rhhrr~cleroi \ \arof i ib i .  D 1, an. 
I ,  prrnred In  WIYTHROP *144a 

111 I O  L s c 5 6o31(b) (supp v, 1918) see H.R RLP. E*-(,. 491, a I s t  cong., 1st S ~ S  l a  

I X B 2  Sfit  360 

3 ' 0 \ 5  I\THRIjP * 1016 
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naval fiircec. . i l l  tha t  can hr said ui th  certainty i h  tha t  all the legisla- 
tinn hrre yet fnrth \I ac niinsecular. 

h i iu  , \ \hen in I801 i t  

\I as prnpnsed tc r i tend the Continental .\rticles of \I ar  denouncing 
the use bh- a n y  nfficer or soldier of "traiternus or disrcspecrful \I urds 
against the  authority (if the United States in (.(ingress assembled. or 
the legidature I I ~  any nf the United Statcs in uhich he may be 
quartered." 711 that it uould apply a l c o  tu the President a n d  \.icc 
PreTident. an nbjectim o n  thc grnund that thic \ \ a s  d secund Sediriiin 
.Act and that the  Constitution did not define "traitcrouc . . nordr"  
smpped the rrvis iw~ of the irticles ( i f  \\ ar until the next srssion Tu ii 
years later. in article 5 of 1806, the  prohibition \I as enacted \I ith hut d 

slight amendment. so  as to co\er  the use of "crintemptuiiuc o r  disrc- 
pectful \\urds against the President of the L'nited States. against the 
\.ice President thcretif, against the Congress uf the United Stares.  or 
against the chief magistrate or legislature of any < i f  the L-nired Starei. 
in nhich he may be quartered , . 

Plainly. the right 10 use "c(inremptu~ius o r  diwspectfiil \ \ i d s "  
against the  President. the Vice President, Cmgresr .  and i ta te  gi>\er- 
nurs or legislatures is of the essence uf thc  ciiil libertics of a citizen: 
ruch language thus directed is indeed a inafter of dail>- iiccurrence: and 
u hen the Sedition .\ct of 1;Y8323 impinged o n  such actii it>-, it \i as a 
matter uf abiding c m \  ictinn on the part ofJefferson and his follm e n  
that this measure \ \as  unconstitutional in the face (if the firrt aincnd- 
ment's command that Congress shall not make an! Ian "abridging the 
frerdom o f  speech."3z4 Bur ntiJeffcrsonian in Congress iibjected once 
the nn rd  "traiternus" \ \as stricken, and Jefferson himself signed the  
bill that enacted articlr 5 nf 1806 intri lau 

Other limitatinns in the 1806 .Articles ot \ \  ar on the untrammeled 
exercise of free speech fell under ewceptiiins tha t  w i n  \\ell  estab- 
lished. The  poa  er"to make Rules for the Gm ernment and Regulatiiin 
of rhe land and na\ a l  Forces" must include. at a minimum. a pouer  tu  
preserve order therein; that irould suffice to  sustain the prohibition in 
article 24 against reproachful or priivoking speeches.3z5 that in article 
2 5  and arricle 28 against challenges and upbraiding another for nnt 
acccpting a challenge: 326 and, very likel), the prohihition in article 3 
against "anv prrifanr oath or e x e ~ r a t i u n . " ~ ~ '  F w n  today. the  puaran- 

2 .  Freedom of Speech.-\\e have seen 

?* 
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tee of free speech does not protect "the profane, the libelous, and the 
insulting or 'fighting' u ords-those which by their very utterance 
inflict injury o r  tend to incite an immediate breach of the peace."328 
T h e  pouer  "to raise and support Armies" necessarily implied the 
power to punish desertion to prevent their dissolution. and, in conse- 
quence, the power to punish anyone \I ho advised or persuaded deser- 
tion in violation of article 23.329 It is similarly not difficult to sustain 
the po\rer to punish one who made known the \ratch\%ord, in viola- 
tion of article 5 3 , 3 3 0  or  one \ tho corresponded with the enemy in the 
faceofarticlr 5 7 , 3 3 1  the latter beinganact uh ich ,  quiteplainly, berged 
on, if indeed it \I as not included \I ithin, the constitutional definition 
of -\nd the prohibition against using menacing nords  in 
the presence of a court-martial, contained in article i 6 , 3 3 3  \cas neces- 
sary to protect the processes of those tribunals. 

It is only the pruhibitions against contemptuous and disrespectful 
words contained in article 5 ,  and against contemptuous and disre- 
spectful conduct against one's commanding officer in a n i d e  6334- 
conduct \vhich as a matter of usage has aluays included ~ o r d s ~ ~ j -  
that seem on their face to run counter to the first amendment. 

A s  a matter of Congressional power under the Constitution proper, 
it is of course not difficult to  support these articles. T h e  President is 
the Commander-in-Chief, and he would be an ineffective one if he 
could be assailed with impunity by those subject to his command. T h e  
same is true respectingsubordinate commanders. Similarly. Congress 
is entitled to protection from the military on the principle of subordi- 
nation of the militarv poner ,  the violation of which was one of the 
grievances charged against George I11 in the Declaration of Indepen- 
dence.33B 

But-and this must not be ignored-Congress to that extent has 
made a lau "abridging the freedom of speech." 

There is room for thoughtful diversity of opinion regarding the 
scope of free speech in the armed forces.337 but it is hardly open to 

SaPChaplmrky 1 Kcu Hampshire, 315 C.S 568, 5 7 2  (1942). The passage quored begins, 
"There are certain we l lde imed  and n a r m r l )  llmired CIISSCS of speech, the prevention and 
punishment of uhich h a w  neter been rhoughr IO raise any Cunrrirurional problem. These 
includerhele\idandnbscene, , , " I d  a t 5 7 1 - 7 2 .  Fordlfferlnglateriieurasrarhercopeof 
Conmtumnal prorecrionfarobrceniry. see timgsley Books. Inc P Broun, 354U S 436i39571. 
and Rorh I Vnired Stares, 354 L- S 4'6 ( 1 9 i i I  

I l a 2  Star.  366 
3301brd 
3"Ibrd .AGU 3lofli95, I Stat 712,and 4GNXoiISOO,2Star.46,aereofsrmilar~mporr 
J3z''Treaian against the United Stares, shall consist only 8" lhy ing \Tu  againsr them, or. m 

adherrng to their Enemies. gnmg them &Id and Comforr 'I U.S. Co\sr. a n .  1 ,  0 3. 
8 3 1 2  Scar 168 (non CCMJ arts .  88-89. l o  C S C 0 9  888-89 (Supp V, 1958)) 
3 3 4 2  stat. 360 
33"See \V,\THROP *a-+- 
3"l"He has affected to render rhe &lilirarp independcnrofand super>or co rhe C ~ r i l  Pouer " 
'"See United Stares 5 .  Loorhe r .  4 U S  C \I  4 509. 16 C 1I.R 81 (19541. \ a p  Fret 
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contend that the lei-!- concept of an armed force subordinate to  ci\ il  
authority is still consistent irh a right nn the part ofmemberr of such 
a force to hale  the same freedom of speech that is accorded cililians. 
Jefferson, u ho felt so strongl!- the unconstitutionality of the Sedition 
.Act that he drafted the Kentucky R e s n l ~ t i o n s , ~ ~ ~  15 as clearly of this 
vie\$, for he approved the 1806 ?.rticles of !\ ar \\ ith their provisions 
that so markedly abridged the freedom of speech ofthose in unifwm. 

The  conclusion is therefore inescapable that the Founders did nut  
intend this portion of the Bill of Rights to appl>- to pcrsons in the land 
and na\ al fnrces. 

Petitionfor Redress of Griecances -E\-er since the beginning. the 
Articles of Mar ha! e pro\ ided relief for an!- ufficcr or soldier 11 hii 
"shall think himself 11 runged' by his superiors.33Y In  wine\\ hat 5imi- 
lar form, the samc provision as included in the earliest rial a1 arti- 
c l e ~ , ~ ~ ~  and their substance still sun i i ry  toda!- 3 4 1  

T h e  conclusion that these pror isions reflected concepts ut' pmper  
military administration rather than any recognition of fundamental 
constitutional rights of soldiers and sailors is reinforcrd by an incident 
occurring in LVashington's first administration. In December I -Y2 ,  
General Wayne. then commanding the Arm!-. sent Secretary Knnx a 
copy of an address of the officers of the Legion of the United States 
regarding the inadequac). of the ration allou ed the sddiery. \i ith the 
request that it be submitted to the President for the immediate consid- 
eration of the federal 

In the mean time I am rirdered to rkpreis IUU his ri' ret that thi5 
mode has been taken to bring the sublecr fbniard-f Statement 
from you as commanding Officer nould be intitled tu and receiIe 
the same consideration as if supported bx excrv individual under 
WJUI command. The  assembling uf  milifarv Officers. in order tii 

3 

k n i n  did 50. and replied: 

able to 'an undisciplined bod) of \len. If Officers ate suff6red t c  
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assemble and deliberate in such cases. the propriety of assembling 
the non commissioned and privates is separated by an ideal line 
only-It is hoped and expected that in all future cases. the sugges- 
tio& for any modification of the l a w s  relatke to the Army and the 
reasons on xhich such rug estions are founded should be stated 
only by the commanding C ? ~ n e r a I . ~ ~ ~  

T h e  portion of the fourth amendment relating to general arrants 
is, I agree with 111, Henderson, "not appropriate to military life"; he 
says hov exer. that "there is no difficulty in reading the provision 
against unreasonable searches and seizures as being separable and 
protecting those on active duty ~ i t h  the military."344 ;\ssuming the 
premise of separability, the conclusion does not follo\r, 

B. FO1RTH-AME.VDMEiVT GL:4RANTEES 
First, the development of the fourth amendment came rather late in 

our constitutional history. S o t  until 1886, in the Boyd case,345 was 
that amendment given content, and the concept of excluding evidence 
obtained through an illegal search and seizure was first formulated in 
the I7eek.r case,346 in I Y  14. There is nothing \I hate\ er in li'inthrop on 
searches and seizures. Moreover, the W e e k  principle does not appear 
in military la\+ until the closing years of V'orld IVar 11; 3 4 7  nor \I as it 
applied to searches 15 ithin military installations even in qualified form 
until iY4Y9.348 

Second, the modern vieu that the fourth amendment is aimed 
essentially at protecting the right to p r i \ a ~ y ~ ~ ~  is, on its face, "not 
appropriate to military life." There is no privacy in military life, least 
of all for thnse in the ranks; their barracks, their fea  possessions, their 
very persons, are all subject to inspection by superiors as a matter of 
course ui thout  notice. And certainly the soldier of the 1790's- 
unpaid, poorly clothed, subject to frequent and brutal punishment, 
continually (if improperly) made to be serrant to his officers 350-had 
not e\ en the tenuous and episodic privacy that his present-day succes- 
sors hare  on occasion. T h e  actualities ofmilitary life in the decade or 

"'Lerter From Secretary of \ \ a r  tinox t o  Gen \ \ a y e .  Dec 2 2 .  l i Y 2 .  ~n I d at liY 
3 '4Henderron, iu~ro note 3OY, at 3 1 5  

3"The fhguenc?  uni u h x h  \ \ i k o n  issued orders on rhe theme that "a Soldier h r  
iolunrary compact becomes the Senant  of the State. bur nnc the d a l e  "fan  Indnidual'' rhou's 
chat thepracricr U ~ E U  Idrspread. See General\rdktnron'r Order Book. 17Yi-I808, at IO(mr m 
\-armnal 4rchner Record Group Y4. E n t q  441 [heremafter w e d  a i  \%dkmrun Order Bookl. 
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s i ]  after the adriptirin uf the CunstitutiiinA5' urtrrly ncgatir c any 
nntion that the first American soldiers nere  shielded against searches 
of any kind. 

T h e  short of the matter here is that 11r. Henders(in hac engagcd in 
after-thinking-reading into the minds iif the Founders \le\\ s that 
mere nur fully formulated fur uell over a ccntur!- after\rards.  and 
rctroacti\ely appl>-ing those concepts to situations \\ here. in fact. thcy 
ue re  neier  sought to bc applied. 

C. ~'IFTH-d.ZltlVD.IIE.\'T GL.4 RAVTEES 
I Protection Against Doiibie Jeopardj,- \ pro\ i\ion that "no offi- 

cer. non-crimmissionrd officer. soldier. or fiilloner (if the army,  shall 
he tried a second time fur the same offence" appears in article 8; of 
1806.352 Thic u a s  n e \ \ ,  and, being pined to the first paragraph of 
article 24 ( i f  1;863'3 with an "and." t i a s  doubtless added ac an 
amendment by John Quinc! \dams or his c o n ~ m i r t e e . ~ ~ ~  

M'hile the commnn I a n  dealt ui th  the scope uf the pleas ufaritr<foin 
acquit o r  and the Constituti(in spokc of"jeopardy." articlr 
R T  said "tried." Possiblv all three \ersiuns ne rc  regarded simply as 
paraphrases, the nearlrcontempuraneouc construction uf '.jrupaklv" 
in the fifth amendment. fur criminal prosecutions in the citii ctiurf\. 
\I as "nothing ahiirt (if the acquittal (Ir con\iction ( i f  the prisoner. and 
the judgment of the court thereupon. This \! as thr mraning affixed to 
the expression h!- the cnmnion I a n  . . . . ' ' 3 s 6  T h e  problem in mili- 
tary cases lay in the circumstance that there \\ a b  no judgment until the 
revie\\ ingor cunfirming authority acted, and that such cifficer. hc he a 
gencral. a tleet ur squadron commander. or thc President. criuld 
return the proceedings for r e r i ~ i o n . ~ ~ '  In plain F nglish. he could 
direct a mure m e r e  sentence.358 This  practicr receir ed the appro! a1 
of the Suprernc Court inExparte Reed,358 a S a \ ? -  casedccidrd in I G Y ,  
and,  notably, in >*.aim c'. lnited Stater,360 n here the President had 
t \ i  ice returned an Army case in an ultimatcly unsuccessful effort to 
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obtain fnlm the court-martial a sentence dismissing the accused from 
the srr\ice,361 

\\ inthrop's discussion of revision does not include reiision of ac- 
q u i t t a l ~ : ~ ~ *  in time, hiinever, the practice extended that far and in 
\ \ d d  \\ar I \ \ a s  so uidely-and, on the uhole .  so unxisely- 
exercised.3e3 that in 1919, consequent upun public it \vas 
prohibitcd by regulation3E5 and the next year, forbidden by stat- 
1 1 t e . ~ ~ ~  

T h e  justification for re\ision of acquittals was said to lie in the 
supposed common-laa right uf a judge to require a jury to reconsider 
its t e r d i ~ t , ~ ~ '  an approach that ignored the common-lau qualification 
that this could not be done after the recording of an acquittal, 11 hich a 
jur)- cuuld demand . 3 6 8  It is plain from early trials by court-martial that 
neither the extcnsiiin a f the  rex ision procedure nor the attacks that led 
til its abandmment  reflected the original practice. 

In 1792, a sentence characterized as "mild' \i as confirmed \\ ithout 
a rcturn of the proceedings by General l\'ayne.3es In  1 i 9 3 .  he disap- 
proved an acquittal, on the ground that the court-martial had assumed 
the p u ~ e r  iif pardoning; but he did not return the proceedings for 
r e i i ~ i o n . ~ ~ ~  In l7Y5, he disapproved the sentence of an officer sen- 
tenced to be reprimanded for a minur dereliction; the ufficer having 
already been reprimanded at the time, there should be no second 
reprimand f i r  the same offense.37' These instances are episodic on]>-, 
and no consistent principle appears until after \ t a p e ' s  death. 

On  \larch I;. 1801, General \\'ilkinsun disapproi-ed the pmceed- 
ings (if a general court-martial of Sergeant John Hughes because the 
sentence v a s  unauthorized under article 24 of 1 ;86.3'2 "But that such 

28 C.t CI at  195, 198, I65 L- S at 563 Suaimi iar  
nddur)  for 12 iears . ih i rhmadeCol  G S Lieber 
? fiir all c>f that prriud as a colunel Hence the s e n i c e  
Gen S v a m  actually punrrhed CUI Liebcr 

Before Brim Cammirtrr on . b f d e z q  Affmn on S 1320, 
Eizdlirhrnmr o,CUdmq JUILIO Hinrrngi Before Senna 

Commirrri on Zli l iraq Affeiri on S 6 4 ,  65th Cung , l i f  Scsi .  13-9-80 11919) 
Pn(Bruce.DoublrJiopard~andrhi Pv-r rnfReza;  in C~urf-llariiolPiuiridingi. I \h\. L Rbi 

484119191, Uurgan. ThrEmt ing  Cuuir-UortiolS~nimandrhi AniiNAnn) Aritrlt~, 29 Y \ i i  L.J 
5 2 ,  6 1 6 1  1191Y) 

9BLGcneral Order 88. Id! 14. 1919 [General Orders iifthc \rm) hircinaftercited as G 0 , 
vt rh  dare1 
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an atrocious offender should not eycape punishment." anrither trial 
u as ~ i r d r r e d . ~ ' ~  at \i hich a due and legal wntencc \ I J \  a d ~ u d g r d . ~ "  
Plainly. this \!as a aeciind trial. not inderd a crintra\~ntii in ( i f  a n y  
articlr rif \ j a r  then in fiircr. but certainly 1in its face contrary to the 
fifth amendment. 

But. \\ hilr General \\ ilkinson 11 as quick to order B secund trial 
because of an  illcgdl sentence. he does not appear tu ha\?  returned 
cases for the revision up\\ ard of inadequate wntenccs. In nunierijus 
c a w .  he criticized courts-martial for their l e n ~ e n c > - . ~ "  In  one  hc 
re\iened the eridencr at  sufficicnt length a u  that the impropriet:- r i i  

the ciiurt's failurr to adjudgr dismissal from the \ rmy became pd- 
tent 3i6 In anrither. here an officer \i as found guilty of the aprciilca- 
t i m  ( i f  making a false official mtemen t  but acquitted (if the charge of 
ciinduct unbeci~ming an iifficer and a gentleman. Gener~l  \\ ilhinrun 
c r i t i c i d  the 3entencc vf a reprimand because I I ~  the utter incon- 
sistcncy iif the  finding^.^" In a c m \  ictim (if the particular 
<iffens? made mandatiir>- a sentence ofdismiss~l~'!'-thr one  situation 
in \\ hich re\ ision is still permitted tda!  .380 \-et in nunc iif thcac c a w  
did General 1Vilkinson call o n  the court tc re\ ise it\ priiceedingc \ 
similar reluctance is apparent in a t  least i inc \ e ry  early S . i \ y  ~ a s c . ~ ~ '  

Some years later. in 181 8 .  -\ttorney General \Virt held in thc cd\c of 
Captain Hall that the President had the piiucr to order a n e \ \  trial 
sincr the court-martial had rrred in excluding proper c ~ i d r n c e  SR' 

T h c  c i r ~ u ~ n s t d ~ i c e  that the accused \ \as c i n ~ ~ o i ~ s  to clear himscli at a 
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second trial helped Alr, \Vir[ over the hurdle of article 8 i  of 1806, but 
as the members of the court did not agree \\ ith the Attorney General, 
the case occupied the attention of President Alonroe's cabinet on 
several occasions.383 Secretary of State John Quincy .\dams likewise 
disagreed \I ith the .\ttomey General, but did not rest his nonconcurr- 
ence on Constitutional grounds.384 T h e  basic thought underlying the 
Hull ruling. that a trial vitiated bv error u as no trial at all even when 
the court had jurisdiction, emerggd briefly in the Army Regulations of 
1 8 3 5 : 3 8 E  but thereafter neu trials at military l a u  ~ a n i s h e d , ~ "  and 
they do not appear again until \Todd L a r  138' and the 1920 .\rticles of 

In one instance, General n'ilkinson's views foretold the future; in 
his Memoirs he stated that a case should never be taken from a COUK- 
martial prior to decision except in circumstarxes of imperious and 
justifiable necessity.3sg In 1949, the Supreme Court in Wude 5'. 

agreed that, upon such a showing, a second trial before a 
nev court-martial would not involve double jeopardy. 3 9 1  

In the Ilhdr case, the Court assumed that the constitutional provi- 
sion m a s  applicable to military trials. T h e  available materials do not 
permit a categorical conclusion on the ~ a l i d i t y  of that assumption; 
they do not establish whether the prohibition against double 

"'See 4 \ I ~ \ I O I R S  i n  JOHX Q L ~ K Y  % i i l i  141-41. 153-55 (C F. hdams ed. 1874) 
[hereinafter cited 2s J .  Q m i \ i 5 ]  

"'Isaid . thedifficulty appearedtometo b e . t h a r i f a r e n t p n c e o f a c o m i c r l o n u h e n  
disapproied by the President \ids no t i i d  ar all. 1 could nor gee  how a ienimce o f  
acquittal ,  i f d i i appro ied .  should be a t r i d  The argumenrofnullirvappllls as much 
tu an rcqumal disapproied as 10 a c o n w f i o n  dirapprmed. and ;f tc) m acqumal,  
then the eighr}-reirnrh ar t ic le  ot o a r  I S  so f a r  n ~ g a i o r )  that an officer might be 
acquitted ten times m e r .  by as man) S U C C ~ I P I ~ C  Cour ts -mar t i  and yet be w d  
ne re r  to h a i e  had any m a l  ar all 

9S'.Arrn} Regs act IXXV. pari I 2  ( I B l j J  
S o o f ~ c e r o r r a l d i e r  bemgacquirred.  n r c u m i c t e d o f a n  offence, IS  lub lc to  betned 1 
second time iar the Same But fhli  pr on applier solelv to m a l s  for the same 
identicalact a n d  crimr. andro  ruch per a i  haie m the &r  m t a n c e  k e n  legally 
tried. l fan) i l legaltryrake placeonrhrrrial .  the prisoner musf bedrscharged. and be 
r e p r d c d  2s standing ~n the same situation as before t he   amm men cement of thew 
Idleg81 proceedings Thc samecharge ma). therefore, he agun preferredagamrthe 
pnsmer .  \%hi> shall no t  plead the p r e ~ i o u i  illegal r i l d  ~n bar 

I J Q .Aoivr  I54 

I\I\THROP1691 
3*'Sanford > .  Robbins, l i i  F.2d 435 ( i rh  Cir 1940). m t  d e n i d .  112 L S .  697 (1941). 

~ m ~ o l i e d  the onl? neu trial granted in I\arld \ \ a r  I-n the ground thar the f irst  coun-martial 
had lost pnsd ic rmn becaurr of the fundamental nature of rhe errors committed 

"68\11 \ \ a r iOV.ofL920,4 iSta t  -97inou LC\lJwr 6 1 , I O C S C  5E61(Supp \ ,  1958)) 
Since the rchearmg authorized by rhir  proiirion i s  granted after an automatic appeal taken 
wahoutrhe requrstiifrhe accused. II rases  n~cequtrrranr of double leopard}. see United States 
\ Zimmerman, 2 C 5 \L.C.4 i 2 ,  6 L.\I.R. 1 2  (1952). Comparenote 53.m/m 

55(bi ( I Y j l J  IS a masterful equnocarion. 
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jeopardy. first v riften into article 8 ;  of 1806. reflected d constirutif~nal 
requirement o r  mere carrying for\\ ard of a settled conimon-la\\ 
principle. T h c  circumstance thdt the irticles for the Cfl\emnient of 
the \-a\!- n a e r  included a doubic-jeopardy pro~isioii at an! time. 
frnm 179: to 1951. is \\eighty e\idence against the constitutional 
i Le\\. But all that can be said \\ ith certainty is thdt the dctiial ci~nstruc- 
tion of the double-jeopardy priivision in the articles (if \I ar.  from I806 
tfi 1919. honored the conbtitutional principle quite as much in the 
breach as in the obser\ance, and that none of the discussions in the 
nineteenth century cited the fifth amendment 

The Pri:,zlege .ilgainrt Se~-Incriminatiun -\Vigmurt. has shou n 
that the pri\ ilege against self-incrimination s i  as \\ell rccugnized at 
common Ian  by the middle of the cighternth c ~ n t u r y . ~ ~ '  Tytler \\ rnte 
in I ROO that "nu \i itnesa i y  obliged tn ani\\ e r  any question. the anbu er 
to \i hich may oblige him tn accuse himself of any crime o r  punishable 
c ~ f f e n c e . " ~ ~ ~  and \Iacomb duly repeated this passage in I 80Y.3y4 

The  prii ikge \\ d s  dccordingly recognized in early tr idls  by court- 
martial. i n  Army trial in 1TYi v a s  disapprnved by General \\ ayne 
because the  c ~ u r t  admitted restimiiny "tending 111 Criminate not iinly 
the Plaintiff but e\ en the IVitnesses."39" and a t  Commodore Barriin's 
trial by na! a1 court-martial in 1808. t u  o XT itnes\rs x i  ere duly \I arned 
and reminded of their pririlege by the 

T h e  pri\-ilege against self-incrimination makes its first appearance 
in militarl- legislation in article 6 iJf 1786. some\\ hat inferentially It is 
true. ds that article as \\ell as its 1806 succesmr simp]!- directed the 
judge ad\ocate. in his cdpacity ds  counsel for the prisoner. to obiect to 
, ,any question to the prisoner. the a n m e r  to \\ hich might tend to 
criminate Inasmuch as it \ \ a s  not until nedrl! a centur!- 
later, in 18;8. that the dccused before a court-martidl could give 
testimony, e \en in his ov  n this u as hard]!- an important 
aafeguard. \i itnebses beibre ciiurts-martial 11 ere not accorded the 
privilege by statute until much later, in 1901 before i r m y  courts- 
martia1.3Y9 and in 1909 before nai-al C I J U ~ ~ S . ~ ~ ~  

Hrre again. therc is nothing in the materials tu suggest that d 

constitutional rather than a common-Iav principle \\ as being applied. 
3 DlleProcerru/La~.--Ifb!- due process o f l a \ \  is meant the rule of 

3 ' 1 8  \\ ~t S ! ? io  ( I d  ed 1510) 
' "T~TLER.  . \ \ E s i i i o \  \ l n r T m  LIv i \ D T i i i P R i l T i ( i O f c O ~ ~ ~ (  \ ( I R T I I L ? ~ ~ ( ~ ~ C  

2 .  

d 18001 

'*'See k f  cui \ larch 16. 16'8. ch 11. 20 i t a t  10 
'"+cr oi \ larch ?. 1501. ch 805. P I .  31 S t a t  9 i 0  
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la\$ in the sense of "the la\\ of the land"-the original phrasing in the 
AIagna Carta4"-then, surely the earliest militarv cases reflect an 
adherence thereto. Proceedings are disapproved fnr insufficient e \ i -  
d e n ~ e , ~ ~ ~  for i r r c g ~ l a r i t y . ~ ~ ~  for sentences that appear disprnpor- 
tionately sererc for the offense4o4 vr that contrarcne the customs of 
the senice,io5 The  test is \vhat had been customan. at  milita7 la\!; to 
permit counsel to speak in court u as not, and hence a proceeding in 
\~hichthattookplace~asdisappro~ed.'~~Butofdueprocessoflau as 
a constitutional concept, there is no trace. 

Moreover, it must be born in mind that even the constitutional 
concept of due process of la\\ meant to the Fnunders something very 
far remotcd from \%hat it mrans today. Thus ,  from 1791 to 1862, the 
due-process clause of the fifth amendment and darer>- rxisted to- 
gether in the District of Columbia; and when that institution v a s  
abolished, the Constitution as  inroked. not to free the slaves, hut to 
assure such of their former masters as could prove loyalty to the Vnion 
just compensation for their ~ O S S . ~ ~ '  Indeed, throughout the pre-Ciril 
\Var period. due process of la\< \\ as essentially procedural in scope.408 
I t  is later, in the course of the interpretation of the fourteenth amend- 
ment, that due process becomes substantive in nature. I t  appears first 
as a limitation upon legislatite regulation of economic interests, there 
takes extreme forms, and then declines; while. almost concurrentl>-, 
due process gradually absorbs the substance 11f the first eight amend- 
ments and today seems particularly to protect "personal rights." to 
\\ hat ultimate extent n e  do not yet 

It is sufficient for present purposes simply to note that even pro- 
cedural due process in its present manifestations \ \ a s  unkno\rn to the 
military proceedings of the Republic's first quarter-century; as we 
have seen, the prisoner \vas severely limited at the trial by the absence 
of effective counsel;41o and the settled practice \vhich permitted the 
judge advocate to be present n i t h  the court-martial while the mem- 
bers deliberated on findings and sentence, the accused meanwhile 

'OlSee I HOLDSWORTH, Hirronr OF Evcusn LII 61-61 (7th ed. 19561 
' 0 2 E . g ,  G 0 , H Q \Vashingron. Oct 3 .  1800,1\ i l l i n sonOrd i rBoo l2 j l .  2 5 2  (diiappmral 

by Gm M ~lkinion), G 0.. H.Q Fr. 9dami.Jan 14. 1802. id at 1 - 3  (announcingdlEapprorrl 
b) President Jetiersonl 

'03G 0 Dtc. 24, 1801, id. ar l 6 M Y  (Uithdraual of challenged rncmberr reduced coun 
belon legal rnmrnuml 

'O'G.0. June 20. 1804, Id e t  4-5-70 (announcing driappro\al by President Jetieriunl 
' 0 5 6  0 , H.Q. Murni  Villager, Scpr. 2 8 .  1-94. \\&)ne Orderl) Book 556 (sentence of 50 

larher 'parsed upon a %arrant oificer," \ I E . .  the Master .Armuurer, dmpproicdl.  
'"Tr1sl a i  Capt 1\ nIlr"",  =pro note 3.8 
'O'See .Act o i  4 p r d  16. 1862. ch. 54. B 2 1 2  Stat 1-6 
ma See Coni in, Thi Dwrini of Dur Promi of Lo; Befor< the Cwl  Nar  (pts 1-2). 21  H in\ L. 

l o s E e  rhe recent summary discussion m  hit^. THL BILLOF RIGHTS 35-5?  (19581 
"osee pp 1 v i - m  iupra 

R t \ .  366, 160 (1911) 
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remaining outside. \ \ a s  not forbiddcn until I S'i?.4" iny attempt. 
t he r rh re ,  til read intc the Carl>- military Ian c \  en thc faint Yrirrings of 
the due-process learning that is so ciimmonplace toda>- uould be as ii 
"u e armed Hengest and Horsa 11 irh machine guns or picturcd thc 
\-enerahle Bede correcting 

D SIXTH AIIE\DME\T GLARA\TEES 
OTHER TH.41 RIGHT TO COl.\SEL 

1 .  The Right to Trial by an Impartial Jur.1 --Since all  priicccdingr 
hctix-c criurta-martial are criminal in nature. t h  
pro\ ision thdt "in all  criminal prosecutions the accused shall enlo:- rhc 
right to d speedy and public trial, by an  impartial p r y "  as a matter i i i  

language aliine includes primcutions h>- criurt\-mdrtial. Since. hiiu - 
e\ er, the significance of this and other cr,nstitutirinal pro! isions "is to 
he gathercd not simply by taking the nards and a dictiiinary."413 n c 
linin-indeed it has n e w r  been doubted-that this diicq not f i i l l i ~  : 
T h e  siildier or sailor ncier  had a right to trial by a lur>-.+'* T h e  miittcr 
is generally put in terms of implied erceptiiin.4'5 and slimetimes i i  
analogized to  the similiarly implied exception for conteninor~416 and 
pert) offenders ' I i  

.\ny argument that all of the sixth amendment. cscrpting only rhc 
clause beginning "by an impartial jury." applies tu militar>- trials. 
necessarilv in\-ol\cs sonic difficult textual exegesis: hlr .  Henderson 
admits thdt the phraseology crratrs a barrirr to his reading of thr  Bill 
ofRighrs:"8and his treatment ofthe sisthameniiment'ctesr"5 seem\ 
labored and based in part o n  an assumption princd tii haxe been 
unfounded.42o The  textual difficulties tanish unlx if \ \ r  are prcparrd 
to assume this amendment's inapplicdbilir>-. Let us esaininr son ic  
murr of its guarantees. 

The Right to a Speed) Trial.-The Continrntal .irticlcs rif \\ ar 
provided that no person arrested or confined "shdll continue i n  his 
confinement more than eight days. or till such tinir aa a court-martial 
can be con\enieiitlv assembled."*z' This  \ \ a s  re-enacted in 1-86 and 

2 .  
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T h e  actual length of arrest or confinement \i as thus left indefinite, nor 
ve re  any limitations imposed until 1862, in consequence of the con- 
finement of General S!one ui thout  trial for some five months.4z3 It is 
true that General Wlkinson. on the occasion o f  his second trial by 
court-martial in 1815, inroked the sixth amendment's guarantee of 
speedy trial as an argumrnt against a proposed adjournment,4z4 but in 
\ i eu  of his stand against any right tu the assistance of counsel in 
military trials,4zi this can hardly bedeemrd a declarationof principle. 

In the S a v y ,  article X X X I S  of 1 800426 proiided in essence, that a 
court-martial. once convened, should continue to sit-a prntection 
against undue delay ~ h i c h  Attorney General Cushing in 1853 said 
11 as "enacted in the spirit of the W t h  article of the .Amendments."4z' 

Except for \Yilkinson's single argument, no one in 1855 or earlier 
rested the desirable dispatch o f  military and naval trials on any con- 
stitutional requirement. 

The Right to be Informed of the Accusation.-The provision of the 
sixth amendment giting accused the right "to be informed of the 
nature and cause of the accusation" \ \as  designed to ameliorate the 
common-laa rule uhich.  except in cases of treason after 1696,428 
denied the prisoner any right to learn the terms of the indictment until 
it \ ids read uvcr to him sloaly at the 

T h e  American na\al prisoner U P S  not so handicapped. Article 
\-I11 of 1800 required that the accused be furnished v ith charges 

x i  hen put under arrest,43o a requirement that u as implemented by the 
prol-ision of the 1802 S a v y  regulations directing the judge advocate 
" t ~  send an attested copy of the charge to thr  party accused, in time tu 
admit his preparing his defence."13' 

There u as no comparable statutory proiision in the .Articles of 
LYar, although in practice charges appear to have been routinely 
served in the and the only disputes ,  as in General 
\f'ilkinson's second trial in 1815 ,  turned on \%herher the charges on 
ivhich the prisoner u a s  arraigned raried materiallv from those served 

3 .  

on him b e h e  the It ;vas not until Generais tone was arrested 
'"See A c r o f J u l r  I-, 1862. ch.  200. B 11. 1 2  S t a r  595: I in r i ino~*16446 .  
"'3 I\IIRI\SU\,'~~L\IUIRZ OF.\$\ Ut$\  TILILS 10 1 lR ld i  IWkinsnn cnnrended rhit thi. 
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and held filrti!enionrhsin 1861-1862 \ i i th( iu t5er \ ic r i i fcharge\  u p m  
him that the laii  11 as  changed to rcquirr 5uch s e n  ice \\ ithin cight days 
,after arrest.'?' 

?.  Thi. Giiaraiiti,e sf Confrontation.-\\ ith ccrtain n.irriw c\ccp- 
tions. notably 11 hrrc the prior te\timon!- iii dccrascd iir una\aiiahlc 

itncsscs may t i t  used. cvcry \i itncss for the pni\ecuriun in a criiiiindl 
C I K  must tcstity in p c r s ~ ) n . ' ~ j  This  fiilli,\i s gciicrdlly from the \i\th- 
amendment right "to tic ciinironted \I ith the n itnrcsec against him." 
or ,  a s  i t  is phrascd in some state constitutions. "to meet t h e  \I iti i 

against him. face to 
Yet hcfurc i s m y  courts-martial. the prrisciution 11'15 a l \ i  a!-s bccn 

pcrmittcd to iisc depo\itions in noticapital casc5: t h c  pnniaioii date, 
friini I - - Y . * ~ ?  it \ \ a s  re-cnactrd iii 1 ~ ~ 6 ~ ~ ~  and i i i  1 ~ 0 6 . ~ ~ ~  and h a \  
been lau  c i e r  siiicc.44D 1 rue. the prisimer \I a, entitled til hc pre\- 
ent-as ha\ already bccn nritcd. nri nienti(iii v as inadc of an! coun\cI 
f(is hiiiiii'--but confrrintatirin in the sense that the trihunal had an 
~ippiirtuiiit! ti, see a li\e uitness. "md judgr by  his demeaniir i ipm 
the stand dnd  thc manner in \\ hich he gi\es his testinion!- t i  hcthcr he 
is north:- of Iiclief."442 \ \ a s  .I right not a \ a i I a h l e  to rhc military 
accuscd. 

T h e  \ - ~ \ y  had no  spccific prui is ims fur deposition\ until ] Y O 9  143 
Both w r \ i c e s .  hii\ie\er. perniittrd thc pnwxutiiin t(i use thc  rcciirds 
of courts of inquiry as evidence in nuncapital c ~ s c 5  tried h!- 
mdrtial \I hen oral testinitin!- \ \ a 5  not a\dil.iblc. T h c  \a\!. pr( 
dated frum I800: 4 4 4  the \rmy's. firyt enacted in I - 8 6 4 4 5  a n d  re 
in IR06.446 imposed the further limitation that records of eiiiirts of 
inquiry could n u t  be used in di5missal cases. 

l ' h r  depiisitiun practice does not serm to ha\?  
Constitutirinal ground5 until aftcr the end of the ( 
time it 5% aa 5uatJined (in the ground iif thc inappli 
aincndmcnt til inilitar!. 
j. The Right t o  Compuisoly Process of il itnesm-Thc si\th amcnd- 
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ment‘s guarantee of the right “to have ciimpulsor); process for obtain- 
ing vitnesses in his favor” was long in being implemented; not until 
1846 did Congress provide for process to compel the attendance of 
n itnesses on behalf of criminal defendants in federal 

IVith respect to military courts, it is necessary to distinguish be- 
t n  een civilian a itnesses and \\ itnesses in the service. T h e  latter \\ ere 
normally summoned by  the judge adtocate as a part of his duties, 
along u i t h  u itnesses for the p r o ~ e c u t i o n . ~ ’ ~  \ \ hen  the \! itnesses 
desired by the accused \rere at distant stations. orders from the \\‘ar 
Department were necessary to procure their attendance; the question 
whether such orders should be issued \\as a matter that, at General 
\\-ilkinson’s first trial in 181 I ,  engaged the attention not only uf the 
Secretary but of the President himself.45o 

\Then \\ar Department orders \+ere not forthcoming, and n i t -  
nesses pleaded the exigencies of the service as an excuse for not 
appearing, the accused could not obtain their presence in person. This  
happened \I hen General \Vilkinson, at his second trial in 18 15, sought 
the testimony of Generals Scott and .\lacomb and some nthers. and 
apparentlv did not care to risk taking their  deposition^.^" Similarly, 
\vhen Geheral Sn i f t  was summoned on behalf of the prosecution at 
the same trial, he u ro te  the \\ar Department asking whether he 
should appear or remain at his current duties; “a choice of duties being 
left to me by the K a r  Department, I preferred the duty on the h a r d  at 
Baltimore. , . , I had 1x1 inclination to appear for or against either as a 
lvitness. and heard no more of the summons.’1432 In one instance. the 
court granted a continuance”upon the application of the accused, \\ ho 
not hai ing the same means of procuring the attendance of his 71 it- 
nesses as the prosecution possesses, is therefore in the opinion of the 
court entitled to more indulgence in this respect. than the prosecu- 
tion, ,x 4 5  3 

.a temporary act passed in 1814 for the regulation of militia 
courts-martial \I hile in federal service authorized the summoning nf 
nitnesses generally,454 but no general subpoena po\rers \yere confer- 

“‘.\a of 4ug 8. 1846, ch 98. B 11. 9 St 

‘“See the f o l l m m g  letters tn 45 .\ladiron 
4 ‘ 9 1  l‘OUB, vp (If iupm nute 3 5 - ,  at 1-2- liLTB>,op. ut W p r o n o r e I j ~ ,  at  12&21 

r i  (mss in Library uf Congress). Secretary 
tu r r e to \ l ad i run .  Scpr 1 1 ,  IRI;, \o a s , \ \  J o n e i r o r h e S e c r r r a r y u f \ \ a r .  Sepr 1 1 ,  1811. 
\-o u - ,  SecrrrarvFusrirro\Ladlrlln, Scpt 14. 1811. \-o Yl.Secrerar)tu~rirru\Iadirun. Sepr. 
2 5 ,  181 I, I o  101. Orders i iere issued for rhe artendanceofall rhcufficerr named in the request 
ofthe accuied~ndI,frhecaurt-martial,  uhichadopredrherequert ,  ree45id. \ o .  101. uithrhe 

n 45 id.  Y o  Y I. an a c q u i t t a l  resulted 
U l i R  , \ D T H L  \I,\IYO-YI (1937): 3 \ I lLh l  

‘ “ 4 c r o i  i p r d  I U .  1814. ch 82, B 4, I Star 134 
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red rin Arm\ cuurts-martial until the Cit i l  \ \ a r i 4 "  and N d l y  
courts-martial had no statutory po\rer to ctimpel the attendance of 
ckilian \I itnesses until iYOY.456 

'The military accused unable to compel the attendancc of \\ i t n e w s  
had at least the consolation that for fift>--ti\e years after the ratiiica- 
tion of the Bill of Rights he \{a, nut in uorse case than ,I civilian 
defendant in a court of the Cnited States. 

E EIGHTH-A.ZIE.VD.MT GCARAVTEES 

TheRighttoBd-The rightto bail is perhapsimeoftheearliest 
rights kniw n to the English Ian .15'The requirement iifexcessi\e bail. 
u hich is tu say, the denial of bail in practice, v a s  charged against 
James I1 and prohibited fur the future in the English Bill of Rights in 
168Y.4's and h i m  there the guarantee passed into our eighth amend- 
ment. 

But "hail is \I holly unknuv n tu the military lau and practice."+3' I t  
i b  not even an indexed topic in \\ inthrop. and the only suggestion of i r  
appears in the plainly unconstitutional CiTil I+ ar legislation that 
purported to subject persons making contracts \\ ith thr  i r m y  to trial 
by c ~ u r t - m a r t i a l . ~ ~ ~  Pwsibly there i5  room for bail in situation? in 
\I hich a civilian is sought to be made amendable t(> militar?. Ian  . q 8 '  

The  \cry terms of the early statutes negative any notion of bail for 
military persons. T h e  1806 .Articles o f \ \  ar permitted officers charged 
i i i th  offenses to be arrested,46z but required enlisted men ti1 hc 
imprisoned. \I ithout regard til the gravity of the a l l e g a t i i ~ n . ~ ~ ~  Both 
provisions repeated those of 1786.464 There !I as no  relaxatirm [if the 
mandatnry requirement that enlisted men he confined4" until 189 I ,  
\i hen. bl- regularion. arrest \i as permitted for those charged \I ith 
minor derelictions.466 In the 19 16 reT-ision that prmisiim IT as carried 

I .  
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into the .Articles of \ \ar .48'  But cunfinement fur minur uffenses 
committed by soldiers \vas not discouraged by statute until 1920, nor 
were officers and soldiers placed on statutory equalit) u ith respect to 
arrest and confinement until that year.488 

It is difficult to find in this uniform practice uf dealing a ith military 
offenders anything hut the cunsistent thuught that hail u as a right fur 
cirilians only. It may \!ell he, as \Ir. Henderson yays, that "the 
requirement [of hail] is inappropriate in the military \!here the indi- 
vidual has no freedom uf muvcment hut rather is at all times subject til 
control by his superiors."Peg But it is this very inappropriateness 
\i hich so strongly undercuts a contention that the Bill of Rights \1 as 
intended to protect persons in the land and naial  furces 

Protection Against Cruel and Lnusual Punishments.-The 
eighteenth century in England \i as hardly an age of enlightenment in 
the field of punishment for crime. Eter j -  fclony \ \as  punishable bj- 
death,470 and the list nf felonies had been greatly enlarged by stat- 
ute.'" Pressing to death-thepeine forte et dure--a as not abolished 
until l i ;? ,472 nor burning at the stake as a punishment for \!omen 
convicted of petty treason until 1i90.473 .And flogging in the British 
military and naval services n a s  carried to such barbarous extremes 
that its execution "nhi le  satage in its cruelty tu the subject. v a s  
demoralizing to those mho inflicted and u h o  nitnessed 

Judged by cunternporarj- British standards, the Continental &ti- 
cles that limited corporal punishment to 100 lashes were indeed 

.A proposal to raise this limitation to 500 lashes \\as 
rejected by Congress in 1i81.476 and the maximum figure of 100 u a s  
continued in 178h.4" One-hundred lashes \<as the Navy maximum 

2 .  

'8'.4rt. M a r  69 of 1916, ch 418. J Y  Star 661 
'"Bn E a r  69 of 1920, ch 2 2 . .  1 1  Scat. 802, proiided 
[.4Ing perrim subject IO military lax charged uirh crime or w r h  a S ~ F ~ U U I  otlenre under 
these articles shill bc olaced m confinement or ~n arrest as circumstancei mai reouire but 
u h e n  charned w f h  a/ minor otfenre onls such a r s o n  shall not ordinarily be blaced ~n . .  . .  
cantinemenr 

Xn ufficerchareed withcrime oruirharer ioui  offense underthesearrides i h a l l k  placed m 
arrest b! the commanding oificer, and m rrceprmnal cases an officer su charged may be 
oiaced inconfinement bvrherameaurhurar .  - \ r o l d i r r c h a r i ~ d i ~ ~ t h c r i m e o r u i t h a s e r i o u i  

The  currespunding p r m a i u n  of -\n L\ar 69 uf 1916. 19 Stat 661. uas 



MILITARY LAW REVIEW [Bicent Issue 

by article TLI of IR00."8 Soon. as has been seen, the Arm!- limit \\a? 
reduced to iift)-."8 

In thc . \ m y .  desertion \I as at first a capital offense at  all times: 4 8 0  

not until 1830 \ ids it made nnncapital in time of and soldiers 
uc re  regularlk- executed for deserting \rhile the i r m y  \ \ a s  com- 
inandcd by St. and I f  ayne.483 \\ilkinson sometimes com- 
muted death wntenccs \I ith a dramatic last-minute reprieve:484 but he 
recognized that a code 11 hich had no intermediate punishment be- 
tvecndeathand 1001ashes and\ihichdidnotproiidefiirconfinement 
\ \ a s  badly deficient."8' Thus ,  xntences ue re  passed dnd apprmed 
that increased the pain inflicted by the permitted 100 lashes. 

One innovation \I ds  to  p n n  ide that the punishment be apportioned 
in equal installmcnts nn  four successite da!-s:486 another. that there br 

n Order Bor~l, !i: G 0 , 13 U 
,,,i I s XR, , , .  1-23-1812. a t  

the \\lrlkinrun Order B a d  ~n / a r i < i u  t o m s  
See \\ a j n e  Orderli BiwApnnim 

230 



19751 THE ORIGINAL PRACTICE 

intervals of one minute or half a minute between each stroke;48' still 
another, that the lashes be applied with a u ired cat; 4 8 8  sometimes the 
sentences combined all of these.48y FVilkinson u a s  far from being a 
loyal s ~ b o r d i n a t e , ' ~ ~  and when he later assumed command in his u n n  
right he made many changes simply for the  sake o f ~ h a n g e . ~ ~ ~  At  first 
he disapproved sentences that adjudged aggravated modes of flogging 
as being unnecessarily severe,4sz but in the end he approved them in 
all their refinements and combinations of Both LTayne and 
IYilkinson approved the branding of deserters with the letter D,4y4 
and they both approved sentences for the shaving of heads and eye- 
b r o a ~ ~ ~ ~  and sentences to run the gauntlet.4s6 One  sentence on a 
deserter approved by General [Vayne was "to have his head and 
eyebro\rs sha\ed, to be branded in the forehead n i t h  the letter D; to 
receive one hundred lashes, &tu  act as executioner to any Criminals as 
may be punished with Death";4g' R'ilkinson approved one which 
provided, "head to be shaved, tared, and feathered, and drummed out 
of the Garrison with a halter round his neck."488 On occasion 
IVilkinson appears to have been more tender-hearted than his pre- 

'"See, 8 . f . .  G 0 ,  H . Q .  Hobson's Chorce, June 1 2 .  1-93, \\&>-ne Orderly Book 436 
( p r u w m  for interril berueen each stroke added by Gen Wayne). G.0 , H Q .  Hobson's 
Choice, June 2 1 ,  1791. id ar 440-41 

"lG 0.. H Q. Hobson's Choice, 9ug  5 ,  l i91.  id at 461 
'sPIbid See also note 493 infra. 
' s o S e e J % L ( ~ ~ s .  T%R\ISHLD 1\ ~ ~ n i i , n . \ l ~ J l ' ~ n - G ~ \ t n r ~ J i u t s  I T r ~ h n s ~ \  l l @ j -  (1918). 

G O F T H t  U s 9RVY. 1781-1812, at 1 6 ? 4 3 ,  182, 19@52 (1947). 

'enForexampie, there % a i  a sentenceofflogeinguithrirecarr u i t h a n  inrermirrionafhalfa 
minute berueen each lash "U hich he dirappraies and remits as unnecessarily x i e r e  &directs 
that 11 be performed in the curtomar? made." GO. .  H . Q .  Washington. Oct 22,  1800, 
\Vilkinson Order Book 216 See also G O , H Q Fort Fayetre. Feh 2 8 ,  1801. id ai 290-91: 
G 0 , H Q Fort Adams, Jan 19, 1802. id. at 176 

'"See, c.g. G 0 , H . Q  Fort Liilkmson, \lay I:, 1802. d at 185, 388-89 (tu0 cases of 
floggmguith ~ n f e r m m ~ o n  k t r e e n e a c h  lash); G . 0  , H Q. Yarchiroches, Ocr. 2 1 .  1806. rd at 
629(ibirecatr), G O  , H.Q.  \-ea OrieamDec 26, 1806.d. a t66248(approring 16scntencer 
that tniol\ed flogging wi th  uired cats, 1 3  of which prorided for mfliction o n  N O  or more 
reparare occailms, and i of uhich furrher provided for an intermission betueen each lash). 

'I*G.O , H Q. Pittsburgh, Sepr. I .  1752, \ \ a p e  Orderly Book I:& G.O., H . Q .  Hobson's 
Choice. Sept. 18, 1-91, id ai 484, G.O , H Q \-e% Orleans. Jan 1, 180'. L\IIkinmn Order 
Book 6 7 h - I  

* s s E g ,  G.O., H . Q .  D E t r u k J u i )  2 8 ,  l i9i,RiIkinsonOrderBool61,66.G.O.. H Q Fort 
\I dkmron. \ la\  1.. 1802. id c 185-8' (rhree i e n t e n ~ e s  10 haxe head and evebrous shared and 
to he drummed out of camp wi th  a halter round the neck) 

DErroa .  lulr I;. 179.. Milkinson Order Book 5 3 .  
' P B E g , G . O , H Q  P i r r r b u r g h . Y o ~ . 1 1 , 1 ' 9 2 . B a g n e O r d e r l ~ B o o k ~ 1 . 1 0 1 : G . O . , H . Q  

In TH&LR, ~ I I L I T I R I  J U L R \ \ L  D ~ n n c  THL .A~ILRILIU R L \ O L L T I O \ ~  M \R  (2d ed. 
1 8 2 2  rhere are references to the punishment of running the gaunrler I" 1780, a considerable 
discussion of rhe mechanics of flogging during the same period: and an lnsfance of an cxecutmn 
performed after the rope broke on the first attempt Id at 182-83, 192 

'B'G 0 , H . Q .  Parsburgh. Sepr 1. 1792, W ~ p e  Orderly Book 170 
O , H Q Fort Fayerte, \ la? 1, 1801, \\ ilkinron Ordcr Book 122, 321 
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d e c e s ~ o r , ~ ~ ~  bur certainlj- there is no trace of rccognltmn in such 
punitire amelioration, as are from time to tlme recorded in hi5 Order  
Biiok that the Constitution imposed any limitation. 

I t  i s  true that \I hen \\'apt proposed in .\ugust 1-92  "a Brand ti ith 
the \ \ o rd  Ciiuard. t i i  x amp  upon the forehead of iine or t u i i  ( i f  the 
greatest Caitiffs."joo Secretary Lnou felt concern: "Branding hon - 
e i r r  i z  a punishment upon \I hich some doubts ma!- he entertained as 
to its legality. Cncommon Punishments not sanctioned by La\\ 
should be admitted u i t h  caution although less se\erc than those 
authorized by the articles of \ \ar ." j0 '  Sei ther  parry to the corrc- 
spondence so much as mcntioned the Constitution. 

The  time \ \ a s  not a tender one. T h e  militia l a a  11f t \ \o  states 
authorized the puni5hnient rif riding a \rmiden horse.'" and that of 
another prin ided fiir causing the delinquent militiaman "to be hound 
neck dnd heel7 fiir anv time not exceeding f k e  rninuter."jo3 \-iolariiin 
o f a  number of federal civil offense? entaaed floggingso4 and sitting in 
the pillrir~-;505 thrsc punishments ue re  not abolished until 1 839,jU6 
Flogging in the I a \ y  and o n  board merchant Lessels x i a s  legal until 
IXjO.'"'Flr~ggingnas irirbiddeninthe i rmyaf t c r  181!;50Bin 1 8 3 3  it 
\ \as  re\ i \  rd  as a punishment for desertion; jay dnd it \i as nqt finally 
prohibited until 1861."" nor branding until 18;2.5" 

It is pruhably aecuratc tn cunclude thdt these later ameliarationa 
reflected a changing community scntinient rather than any interpreta- 
tion of the cighth amendment, though it must be conceded that thi, 
ciinclusion rests essentially upon silence. 

I punishment cirdrrrd IC, lh 

\ c r n f ] &  6 1 8 . 2 .  ch 116. I 2 ,  1 -  S t a r  !61 
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COLUTITC'TI0.?:4L GG'4RANTEES TO MILITARY PERSO.VS 
i l r ,  Henderson admits that five of the first ten amendments are 

irrelevant for present purposes; that the guarantee of jury trial is 
unquestionably inapplicable to military persons despite the broad 
terms of the text; and that the provisions respecting bail and general 
u arrants are inappropriate to the military situation. T h e  surrey of 
actual practice made herein has shown that at least five other guaran- 
tees in the Bill of Rights mere either denied the serviceman entirely at 
the outset o r  else very substantiallv curtailed: the right to petition for 
redress against grievances, and Gotection against searches and sei- 
zures, denied in practice; freedom of speech and the right to confron- 
tation, denied by statute; and, pre-eminently, the right to the as- 
sistance of counsel, denied inferentially by statute and absolutely in 
practice. T h e  e\idence as ti) the remaining guarantees is equivocal, 
though it is clear both from the early legislation and from early service 
practice that, to  the extent that their substance \I as extended to the 
land and naral forces, such extension was not thought to rest on 
constitutional compulsion. Indeed, the most striking feature of the 
survey just completed is that for over half a century after the adoption 
of the Bill of Rights, its provisions u e r e  never inroked in a military 
situation sare in a single instance, the trial of General Hull ,  and that 
the denial of its applicabilitl- to the mi l i tav  on that occasion \I as 
approved by no less an authority than the father of the Bill of Rights 

It \I ould no doubt be possible to classify some of the denied guaran- 
tees differently than i l r .  Henderson has done: Freedomof speech and 
freedom from unreasonable searches and seizures could be deemed 
inappropriate to the military community; and the same treatment 
could be accorded the right to confrontation, on the view that military 
requirements and exigencies of the service must be giren precedence 
over the extensive traveling that the personal presence of erery u i t -  
ness n ould require. But even these modifications of Alr. Henderson's 
classification do not explain the consistent denial of the right to 
counsel, a right \I hich is not in any sense inherently inappropriate at a 
military trial. Indeed, a t  the close of the present survey one is impelled 
to the conclusion that the real reason u h y  the military accused was 
denied counsel in the sense that counsel functioned in the civil courts 
is to be found solely in one factor, namely, the Founders' understand- 
ing that the Bill of Rights had no application to the land and naval 
forces. 

Let us test this counter-hypothesis. On this a.holly different vie\%, 
j'"See pp. 1 9 6 9 ' i ~ p r a .  l r i r  mpasribierarale ~ e r y  reriourly Gen \~,Ikinion'rinrocationof 

F .  CO.VCLlS1O.V AS TO APPLICABILITY OF 

the guarantee o i a  speedy mil I" 1815. See p 2 2 5  nrpra. 
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nii anicndment need be dizmiased as  irrclcl ant: no  anicndmcnt and nii 

clause o i  any amendment need be put  to one  side as inappropriate in a 
military setting. there is nu need fir remrt to textual g>-ninastica \\ ith 
respcct to the guarantee of jur!- trial; and the authiiritari\ el! apprrn cd 
practice under \I hich the accused \i as denied the effective assistance 
of counsel 15 perfectly understandable. There is  nil diiticult! \ i i th 
respect t(i such o f t h e  guarantees as \I ere citcnded in substance. \incc 
Congress ofctiursr may grant much that i t  is not required to grant. 
Somc of the guarantres that receircd rccugnition \ \e re  n c  more than 
gencrall>- .icccptcd commtin-la\\ principles. and the (:iinstitutiiin 1% as 
nmcr ci,ntempirraner,usI!- inrokcd  In c nnectiiin u i t h  them This  
led \c \  a\  the mI! stumbling bkick the e ception in the fifth amend- 
mcnt. p rmi t t i ng  militarj- priisecutiiins \\ ithiiut grand-jur!- indict- 
ment .  \\ hich. if the ciiunter-hypiithrsis is si iund. \\ (iuld be unnece\- 
SdT! 

Opiniiins m a y  diffrr iin \I hcthcr this last factiir shuuld he cmsid- 
crcd '1 sutistantial obstacle. It rests on implication. and constitute\ 
cmly ncgatixc e\ idencc. \\hereas the iibstructiirna that impedc the 
other \in\ rest (In the must persuasi\r hind of piisitiic ctidrnce 

Finally. there is \ \eighty additiiinal e\ iiience to \upprirt the 
ciiunter-hyprithesis that has 1ust heen ad\ anced. 

First, the m a n  in the rdnks 11 as not a numericall!- significant seg- 
ment riithe ciimmunity at the t i m e  In questiiin-as \ \ c h a w  seen. the 
number ( i f  pcrsms subject tu military Ian in  l78Y-I7Yl v a s  e ~ c e e d -  
ingly lirnited.5'3-and. highl! significant in the prcsent connection, 
he \\ as but little regarded 

In contempr)rar!- f n g l a n d ,  "siildicr,. as a class. \I ere despised"; 
and .  tu iudge from the compensation the! could earn in this ciiuntr>-. 
they \\ ere hardlv more highl>- considered in the L-nited States. In 
1785, Congress paid an .\rmy prilatc 1 dollars a nirinth;5's  in 1790. 
the pay \\ab 3 dollars a month, f rmi  \I hich 1 diillar fur clothing and  
hiispit~l stiires \\AS deducted.j16 11) years later. the deductiim 
ceased. leaving a full  3 dollars a n ~ o n t h . ~ ' '  In 1-95 that s u m  bccamc 
nearly d d l a r ~ , 6 ' 8  but  in the . h m y  rcorganizarion act in 1802 it \\ ac 
reduced to i dollars per month.s18 Sailors and marines \ \ere  virne- 
\i hat mure gcneriiusl!- paid. Their  compensation \ \ a s  left to bci iwd 
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by the 15 hn allnu ed able seamen 11 dollars a month. and 
ordinary seamen and marine privates 9 dollars.j2' 

Even in the I i Y O ' s .  those figures u ere not calculated to attract the 
flou er uf the country's manhmd into the ranks of its defenders, and in 
fact the i r m y  u as recruited f r rm the \ c ry  dregs of the population.'22 
T h e  remarkable circumstance is, not that it w a s  defeated under 
Harmar and St. Clair, but that tf'ayne was able to lead the Legion to 
the victory at Fallen Timbers, which opened Ohio and the Old North 
It est to permanent settlement.E23 

T h e  Ion pay (xvhich. often as not, remained unpaid in fact52i), the 
arduous conditions of s en  ice, the frequent brutal punishments-all 
these reflected a lo\\ valuatinn of military activity that is the more 
striking since the Army at the time v a s  not in garrison. grou ing fat at 
public expense, but v a s  actirely engaged in campaigning tu protect 
the population against constant and sanguinary Indian depredations. 

Second, the soldier \ \as  one I\ ho subjected himself to a discipline 
that v a s  incunsistent \\ ith the freedom of a citizen. Blackstone spoke 
iif a "state of servitude in the midst uf a nation of freemen"s25 and 
referred to the soldier's position as "the only state of serlitude in the 
nation."526 In the United States there \ \as  at least one other state of 
servi tude-one that did not appear seriously to trouble the libertarians 
of the day. \ \ e  kno\i. that nuthing in the Bill of Rights v a s  deemed 
inconsistent \i ith human slai ery. Slaves \I ere simplynot \I ithin those 
protections and guarantees, any more than they were \richin the 
ringing sentiments about equalin- contained in the Declaration of 
Independence. To the extrnt that Blackstone's idea of military life as a 
form of s m i t u d e  carried over across thr  ocean, it \+as  at least not a 
unique statc. 

Third,  and perhaps most significantly of all, the Founders had 
successfully carried on a long and bitter M ar, through a longer period 
of hostilities than that of any conflict \\ hich has engaged the Republic 
in the years since then. They  cannot have been unaware of "the 
verdict of long experience, that an army cannot he kept together if its 
discipline is left to the ordinary common I a n  . ' ' 5 2 '  And so they never 
thought of extending to soldiers the guarantees of common-lao criini- 

i z 7 \ t m ~ < \ ~ ,  THI C m i r i r ~  I I O \ ~ L H I E T I ~ R ~  i l i t \ t i i i \ o  2;9(IY08) Sec alsoid. a t  3 2 5 :  
' It bccornei aluayr clearer that rhere must be a standing army and that a standing army could 
only be kept together b! more rrrineenr d e s  and more summary procedure than those of the 
ordinary la\% and the ordman C O Y ~ ~ I  " 
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nal procedure that the>- \\ rote into the  Bill o f  Rights fur the  priitictiiin 
of c i \ i l i ans .  I f  the result n a b .  as Blackrrrlne uIxer \ed of the annual 
Ihglish \Iutin!- i c t s .  that " s i i l d i c r a  . . . are thu\ put in a \\ i i r \ c  
ciinditmn than dny lither sub~cctS,"i28 it ! \as a t  least  a r 
cln~sificatiiin. a n d  one  \ \e l l  calculated til insure the  public 

Thcrefiirc I\ hen. in 1866, (:hicfJumce Chd%c declared that " th i  
prnr e r  [if Cimgrc55, in the  government [if the land and naval furccs 'ind 
rif the militia. is not  a t  dl1 affected by the fifth o r  a n y  other a i n c n d -  
inent."'2s he 11 aa gir ing  expression to a traditiiinal \ IC\\  that  rested i ,n  

the  miginal practice and that reflected chi. original underutmding. 
Consequently the i IC\\ set forth tiy \\ i n t h r ~ p . ' ~ "  rhdt the Bill of 
Kightc applics iinl!- to trials in the c i i i l  courts and not r u  those in 

military trihunals--\\ hich ,ire erected under a \i hiilly indcpendcnt 
piilr erj3'-and that expounded b>- the (:iiurt i i f  \Iilitary ippuals. 
\\ hich ha, stated tha t  the s e n  iceman's righta a rc  \tatutrir)- rather than 
ciinstitiiri~inal,'32 tnuat bc regdrded d s  currccrly sett ing forth the  
Founders' real scntimeiit~ 

But  it diies niit f d h  frrlni the  foregoing dcmtinitratiiin t h a t  thc 
framcra r i f the  Bill (if Rights in 1:8Y-I-Y1 ne \c r  intended its guaran- 
t e r  til apply III persons in the land and na! rll f ~ c c \ ,  that mci<bers c ~ f  
thiiae forces must be held to h a r c  no ciinititutimdl rights t u d a  
tha t  the>- must  he held to be unablc to protect their rights in the 
manner a n d  by the  same proceeding% tha t  arc nil\! a\aildhlc to ci- 
vilians. 

In part. ofciiursc.  the inquirv i h  academic; ( i r c r  the  vcars. Congrcs, 
has gradually c \ tended  the ae;r iccman's protection b\ stdt i i t i . .  and 
today the (hu r t  (if \lilit;ir>- ippra ls  is giting tu the aidrut , i ry  pro\ I- 
siiins a content \I hich. in milst initdnces. I S  indistinguiahablc from 
tha t  (if the  ciinstituti(ina1 niirnis rcgularlv hrniulatcd and  applied in 

the federal ciiurta. Today the perwn in bnifilrm cnjuyr the effectltc 
assistance iif ci)unael.533 he is acciirded the full p r i \~ l cgc  against ,elf- 
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i n c r i m i n a t i ~ n , ~ ~ ~  he has the right of compulsory process for wit- 
nesses,j3j his right to freedom from unreasonable searches and sei- 
zures is recei\ing recognition,536 his protection against double 
jeopardy is greater than that accorded civilians in many due 
process in the sense of essential fairness is a concept fully enforced in 
court-martial p r~ceed ings , "~  and servicemen are granted consider- 
able freedom of speech \! ithin the limitations necessary in a military 
society.539 

T h e  only substantive rights available to civilians but still unal-ail- 
able to those in uniform are indictment by grand jury and trial by 

C 1 I .R  -6 i195.i (exclusion of counsel af formal pretrral m~esrigarioniicompare the older rule, 
Rumrro \ Squier I 3 1  F ?d 5 2 8  (9th Cir i, cerf dmlpd. 118 U S 785 i1941)): United Starer I 

2 1  C kI.R. 168 (19571. United States I .  Erkridge. 8 U.S.C.\I .4 
nnflict of infere~f on part of appointed counsel) 
C .  5 811 (Supp Y. 1958): see, PZ.. L-nired Stater I .  Jordan, 
242 (193.) ( p r n k g e  iiolared b) rrdcr to iubmir urinc rpecrmen): 

Lnired Srateil  Rosatu. J U S C \I 4. 143, I 1  C.\ l .R.  143(1951)iriolared byurderrorubmir 
hand\,ritingiamplesi. Contra, United States L .  Barnab!, 5 L . S C  21.4 6 3 ,  1- C.\I.R 63 
(19541,g L-nited Starer b' i \~ l l i ammn,  4 U.S.C 11 .\ 310, I 5  C.1I.R. 120 (1954) 

s3sL~C\ lJ  art 46. 10 U 5 C I 846 (Supp. V, 1958), see United Stares \ .  Thumrun, 8 
U S C \I 4 446, 24C.\l R 256(19j-1(re~erraiforrefuralroiriue~ub 

13'See U S DtPl IIF Dlik\s i ,  \ I \ \ L \ L F O R  C u u n r s - \ l i ~ ~ ~ \ ~  
(1931): United Sratei s .  Ball, 8 U S C  \I A 2 5 .  2 9 .  2 3  C.LI.R 249, 2 5 3  (1957) idicrum) 
(prmciple recognized although search upheld as rearonable under the circumstances). Bur xi 
U n i r e d S t a t e r ~ . D e L e a . i C . S  C . \ l . 4 .  148. I:C 11.R. 148(1954);cJ Uni redSrarer i .Noce .5  
L- S C \I.% ; I < ,  19 C . \ I  R. I 1  (1955) ( 5  605 of Communications A c t  held inapplicable IO 
military telephone s)item) 

UC\lJ art 61ib). 10 U S.C. D 86J(b) (Supp. V,  19I8). uhich provides char. on 
rehearmg. , . e  , a mu m i d  

rhe accused may noc be w e d  for any offense of v hich he i l a i  found nor suhy by the first 
CourI-martial, and norenrenceinexcersoformoresererethantheoriginalsentence may be 
Imposed, unless the sentence IE bared upon a Rndmg of guilty of an offense no( canridered 
uponthemerrts mtheoriginal pioceedingr,arunlerrthesentenceprescribed fortbeoffense 
IS mandator! 
.4 similar limitation has existed in the l au  since 1920 Act of June  I ,  1920, ch 2 2 - ,  5 I ,  art 

504% 41 Star. 797 Only quite recently u as the foregoing rule applied in the federal courts See 
Green b United Stares, 355 U S 184(195'iiIimamgTrano \ .  United Sraei .  199 U S 5 2 1  
(I905)) The m i e r  are still free t o  impose a heavier sentence on a m u  rrial. see Palko x .  
Connecticut, 302 U S. 319 i1917). and, infaci, n inereensra te ipermir rheacr ionr r ruckdu\ in~n 
Gram I ~ P O E I ~ I C ~  of a sentence for aereareroffenre upon ieciial Green \ .  Unired Starer, nrpro, 
a t  216-1in.4 (Frankfuner, J . ,  dissenringi 

See also UCMJ arc. 44. 10 U S.C B 844(Supp. \-, 19j8jigcneral prohibirion against double 
leopardy): Lnired States 1 .  Schdimg, . U.S C \I .  4.  482. 22 C..\I R 2 7 2  (1912, United Starer 
\ Paddla. I C S C . \ l  4 601. j C 11.R 1 1  0952). United Stares x .  Zimmerman, 2 
L . S C \ l  4  1 2  b C . \ l R .  12(1952) 

3a'Lxamplei of recenf reversals because of unfairness include Unrred Starer Y Ballard, 8 
U S C \I A 561. 2 5  C  21 R 61 (19j8) ( l a +  officer prutecring prusecutron uirneriei), Unired 
Sraresv Richard, i U S C  X I  4 4 6 , 2 1 C  21.R. I:2i1956i(drscb,surerbymemberofcourron 
~oirdinpreiudicialroaccuied).Unired S ra t e r \ . \Tebb ,8U.S  C.\I 4. :O.?IC.Xl R 294i1957i 
(member of court consulting textbook not ~n etidence), L-mted States \ t ~ d l i 8 m s ,  8 
C S.C.\ l  \, 128.  2 4 C  \L.R. 118iIY1:)(comicrionre~eried andchargesdirmissedbecauieof 
'plethora ui errori") See also carer cited now 596 wfm 

m See Unlted States I Vnarheei, 4 U S C  21 4 509, 16 C.11 R. 81 (1914) 
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petty Iur! (the former being a guarantee ij idinibtful  \ d l u e " " ) :  tht  
right to ciinfrontatii~n; 

'The onl!- priicrdural right generally denied the seniccmdn 15 the 
right to c ~ l i a t e r a l  retie\\ of cunsictiiins based on the their!- tha t  
tribunals haring Iiirisdiction a t  the outsc t  \\ ill lost  such jurisdictiim if 
they deprivc the accused of ci~iibtitutional right7 in t h e  cii i ir~c ( i f  thc 
trial .  l h i s  theory. first enunciated r\ i  enty year, a g ~ "  in Johnson i' 
Zerbsi, i44 and since legislatively ratified. at  least in part,j4: \ \ a s  
applied in militarv trials h>- the Court of Claims in Shapil-o i'. l i l t e d  
Stutes, j i6 The  Givrrnment  did not  c x r v  thc cdsc  an!- higher.j1' 
Shupiro on i t 2  \\ as  hardly an appealing \chicle for urging t h e  
traditirmal and much narrrnicr scope of re\ ic\\ . j 4 '  led\[ of .ill in thc  
post-\\ ar anti-military climate prevailing in 1[)4-."o T h e  IY4X h i -  
cles of \\'ar conrained a provision \\ hich m its fact li)oked til\\ ard t h c  
other 1 icu , j i l  and although the Ittorney Gmeral hlithcl! igniircd 

and the  right to hail.543 

identified as the 

agencies. and of6rrrr 
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that pruxision,55z the Supreme Court later did not; Burnsz.. M'ilson j j3  

left little scope for collateral review in military cases. 
But there u a s  no opinion of the Court in Burns v .  I V i l ~ o n , ~ ~ ~  a 

circumstance that under settled rules deprives that decision of any 
~ a l u e  as a precedentjjj-although some loner  courts appear to have 
oterlooked this fairly obvious qualification.338 Consequently, the 
question \\herher Johnson v, Zerbst collateral revieu is available in 
military cases, and the underlying and perhaps more fundamental 
question u hether a seniceman has any constitutional rights, deprix a- 
tion of \rhich \rill cause the court-martial to lose jurisdiction in the 
course of the trial, are both still open. Significantly (if surprisingly), 
the Court in Burns ~ 3 ,  U'ilson did not consider the applicability of 

Johnson c .  Zerbst to military trials; the question was not much discussed 
by counse1;jj' and \i hen it u a s  raised b?- \ l r .  Justice Frankfurter in 
his opinion on the petition for rehearing,jjs the Court \cas not in- 
tercsted. 

Sincr there is no binding precedent. the question remains at large; 
and the circumstance that the Bill of Rights \bas in 1789-3791 not 
deemed to apply to servicemen does not. it is submitted, preclude a 
partial application nou 

In many situations, of course, the original meaning of the Constitu- 
tion is decisire: jSg "[\lie turn to the \cords of the Constitution read in 
their historical setting as revealing the purpose of its framers. and in 
search for admissible meanings of its words which, in the circum- 
stances of their application, ill effectuate those purposes."jBo Thus  
the boundaries of jury trial in criminal cases today are v hat they \\ere 

nion announced rhc ludgmenr u i rhe  Court in an opmon in \i hich 
\Lr J u s t ~ e  Reed, \ir J m t m  B u m "  and hlr Justice Clark lorn.'' 346 U 5 at 138 

1J3Herrz \ \\oudman. 2 1 8  U . S  205, 212-11 ( I V I O I  "[Tlhe lack oi an agiecmenr by a 
maprirg of the Court on the principles a i  lau iniolied prments I[ from being m authorififire 
dererminarion for other cases " Cnired Starer I P d ,  3 1 5  U S. 203, 216 (1942). 

' " E g  . Day I. \\ hison, 24- F Zd 60. 63 (D C Cir I Y j - ) ,  Da, \ Dabis,  2 J 5  F.2d 3;9, 384 
( lo th  Ca ), e811 dmrrd,  152 U.S. 881 lIYj6l.  B i s o n  \ .  Houard, 22.1 F 2d 586 (5th Lir 1955). 
Krnuikis UniredStatei. l36Cr CI 451, 145 F Supp 239,irrr denimd, 3:2U S.Y54(1956). 

j"Thc petition for certiorari ~n the case citedjohnian 1 ZirbIi at pp -, 8, and 18 for the 
propoiirion that decisions IS to rhe scope of collateral re i ie i i  of c o n i i c m n ~  by cuur~-mariial 
iiere confused and needed IC be clar i f ied Petitioners filed no brief o n  the mrrif~ the Goiem- 
ment did not citejohnnn : Zarbu eirher in opp~s i r ion  or on  the mcrifr. and rhc petitiun for 
rehearing did not cite II further 

'18346 V.S 84611953) 
s 5 i P S e e . r g ,  Carroll, United Srarer.26:U S II!. 14YlIY25l.\ la1toxi.  CniredSrarer, 156 

i'OLnired Stater t Classic, 3 1 1  U S 299, 31--10 i l Y 4 I l  
U S  2 3 . .  243 11895). 
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in 1 7XY.'61 and s o  are those o f p r y  trial in civil c . ~ t i s e ~ . ~ ~ ~  c \  en thr~ugh 
the I 7 8 Y  practice is riften difficult to dctermine.'bJ 

In other settings. \IC hd\e gone far beyrind the ciinccpts of the 
Framers. To them, the right tu the assistance of counsel meant tlic 
right to h a i r  counsel open his mouth in courr and  d e h d ; ~ 5 6 4  r l i  11s it 
no\\ means suppl! ing coiinsel in all  fedcral felon>- 
capital cases"66 and a good many noncapital c a  
ciiurts. T h e  states ha\ c been told that the!- imy expect nri definite line 
10 be drau n in ad\ ance as 111 \T hen and in \I hat cascs the!- must supply 
counbel. jh8 

Just  \I hat the duc-proccs\ clausc (if thc fburtecnth amendment n .IS 
intended to mean at  the i r u t w  is. tu \pcdk mi1dl)-, inafter forestended 
debate. \ I h a t  i\ prribably the miist scholarly recent study appears to 
establish that this clause \\ ac nut intended til incorporate the first eight 
amendmcnts in rhrir entirety.56Y and up  to nil\\ the Supremc (.iiurt 
has adhered ttr thiy \ ie\\ :"o tilit. in onc form a n d  an~irher.  large 
segments (if the Bill of Rights have in fact hcen made i 
on  state acti(m through the use ofrhe due-process ciaus 
is a relativrly recent m e :  one has only ro  conipdrcPrudentia1 Ini. Co c .  
Cheek3" ith Terminiello :, Chrago i r 3  to see ho\\ much ground has 
been covered in a generation. l n d  one acute c~iinmentator has pointed 
out that today's interpretation of the s i ~ t h  amendment rcflects csscn- 
tiall>- an application iif the fifth.:'* 

T h e  expansion of the Bill of Rights no\\ suggested. to makc eccen- 
tial parts of it applicable to men in thc land and  naval fiirccs. \I i l l  niit 
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involie nearly as great an advance in cunstitutional interpretation as 
did Brow e.. Board of Educ. ji5 m e r  the common understanding im- 
plicit in Gong Lum c. nor ui l l  it encounter the community 
opposition \i hich arises n hen a nen doctrine runs ahead of and in 
upposition to community mores. Congress has, in fact, applied most 
of the Bill of Right7 guarantees in the Uniform Code of Mli tary 
J ~ s t i c e . ~ ' '  Indeed, in some aspects, the military accused has been and 
still is better off than a civilian defendant. 

Thus.  from 1776 on, the accused before a general court-martial has 
been entitled a ithout cost tu a copy of his record of trial; E "  the 
defendant in a federal court had no such right until lYM,"' after 
Miller v. L'nited Stntes; jag and \I here the defendant in a state court 
stands ii as not fully clarified in Grilfin 3. Zllinoir.58' decided in 1956. 
T h e  military accused \I as given appointed counsel in 1920; jgZ  the 
indigent federal defendant in noncapital cases had tu \I ait until 1938 
for this benefit, afterJohnson T. Zerbrt; 583  and, as has been pointed uut, 
not e iery state defendant can claim appuinted counsel as of right.ja4 
Then too, the Army since lY2@,ja3 and all the seriices since 1951,5ae 
have prurided automatic appellate revieu at public expense, v hile in 
the federal civil courts, as current adrance sheets shoo.. \ve are still 
bogged dou n 11 ith certificates of gucd faith,ja7 and n i t h  questions of 
hou far appointed counsel are required to exert themseli-es on behalf 
of their court-proi ided client.5a8 

lloreui-er, the services themselves have espoused the vie\% that 
siildiers and sailiirs have constitutional rights. In 1920, the Judge 
;\dvocate General of the Xavy declared that "all the amendments are 
applicable to persons in the land and naval forces in letter as \I ell as in 
spirit, except the sixth amendment, and so much of the fifth amend- 
ment as relates to presentment or indictment by a grand jury." He 
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accordingly held applicablc tlir \isth amcndment ' i  guarantcc i i f  il 

public trial. but sustained the proceedings because the  ciiurt-martial 
cat  behind closcd doors a t  the esprers rcque5t ( i f  counsel f i r  thr  
accused.589 In  Ilhde c Hunler,59a both the Board of Rciiru a n d  thc  
issistanr Judge . i d i i i c a t e  Genrral for the t~ur i ipean  Theater hrld. in 
IY45, that the duut)le-jriipard!- ciaube rif  the fifth ,amendment applied 
to trials b)- cr~ur t -mar t ia l . 'Y '  .4nd a fe\\ years latcr. anothcr Judgc 
i d \ o c a t e  Gcneral of the Sa\ )- repeated and  appro\ cd the ! in! 5 iif hi5 

predecessor. e l e n  tu  thc extent of suqgesting that thr contrary ! icu 
had its origin in Chief Ju%ice Chase: .Llilligan opinirin.'Y2 

Finally-and this is perhaps most iniportant--rhe pr~aitiiin 
number, compiisitiiin. and recruitment i i i  the armed seniccs is SO 

different by ciimparisiiin \I i th 1-8Y-1 *Y  I t ha t  an ,approach i\ hlch \! a5 

adequatr and commonplace then is n hull!- unsatisfactory and imp-  
propriatr trday. Soldiers then \ \  ere a feu prdeessiiinals: in toda>-'s 
\I ars \I hole nations arc in arnis.  Then d ciiinmandcr could disapprrn c 
proceedings in 1, hich a la\\ yer appeared because the tribunal \I a b  "a 
Court of H i i n i ~ r . " ' ~ ~  TiIda?- the court-martial has dcveliiped inti) a 
court iif general criminal juridiction. trying capital felonies e\ cry- 
\\ here. and fighting "a losing rear-guard acticin"5y4 in the face i d  the 
recent restrictions on  its  jurisdictiiin o\ r r  acciimpan!-ing civilian 
1 he  present paper haa drmonstrated that the Founderr did not in 
the Bill rif Rights to appl!- to thc miniasciile Irm! and niine\-istenr 
Vavyuf  l 7 K Y - I T l .  hut it does not fiilliiv thdt the>- nould have bern 
led to a similar crinclusiiin had thcy been dcaling irh the greatly 
enlarged armed fnrcrs and greatly idened military jurlsdictirin tha t  
arc ui th  us today. 

.. 
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In rien of the progressi\e statuto? ameliorations culminating in 
the Uniform Code of llilitary Justice, only a short step for\\ard is 
necessary; and B ith the Court of Alilitary :\ppeals re\ ersing the \vorst 
cases,5q6 there \\ ill not be many instances \\here a militarv accusrd 
\i ho has exhausted the in\ol \ed processes of the Uniform Code \!ill 
find any genuine necessity for resorting to collateral revien in a fedrral 
district ~ o u r t . ~ ~ ~  Nonetheless, it is an intolerable principle that "a 
ciin\iction by a constitutional cuurt D hich lacked due process is oprn 
tn attack bv habeas corpus i! hile an identicallv defrctire coni-iction 
\\hen rendkred by an ad huc military tribunal is.invulnrrable,"5ga and 
yet that is \T here \i e \I uuld be if the doctrine ofJohnson o. Zerbsr were 
ultimately and authoritatix el>- held inapplicable to military trials 
Leyra o. DemosYg teaches that full revie\\ of a claim of constitutional 
right in a state court is no bar to collateral revim of the claim in a 
subsequent federal habeas corpus proceeding. \Vhv then should it be a 
defense to such a proceeding that the military authorities have consid- 
ered but denird a claim of constitutional right, as \\as held by the 
prex ailing opinion in Burns o.  Xilion? 6oo T h e  only ansu er is that such 
a \ i n %  must br demonstrably unsound. 

Consequrntly, I am still hopeful that, eventually, the military 
accused on collateral rerieu \ri l l  be accorded the same scope of 
inquiry as the civilian defendant,601 and that such relieu \rill be 
placed squarely on the proposition that militar! personnel, like ciri l-  
ians, are I\ ithin constitutional protections. 

T h e  short fornard step here urged nil1 not involre techniques 
foreien to the elefantia iuris of current ciinstitutional la\+, All that is 

L n m d  Srarer \ \Ic\lahan, 6 L-S.C.\l \. 'OY. 2 1  C \I R I1 (19I6) (cuunrel 
defending murder case made no opening iraremenr. clming argument. UT discussion u i  sen- 
tmce!.United Srareri.  Sear i .6C S C.11 * 661, !OC \ I  R. 1;.(19ib)(aireraccuredacqulred 
~oiiniel. legal officer heiami member of bpecial court  and adJiscd president on  rulings), Lnited 
States\ ParLer.6C S C \I  \ - 5 ,  IYC.\I R 201(lYI5!(accusrdmcaprtalcare~,rderedrorrial  
on idayaf rerappoin tmentofdefcnre~i runre l ) .Uni tcdSta tc r~ .  !$h#tkj, iL! S.C \I  1 X 6 ,  19 
C \I R 82 119551 (preridenr of special C U U I C  u hu made rulings faxorable t o  accused rernuied 
during trial1 

"'Suth applications zill not cease altogether. h o p  springs e t e r n a l  and "the prisoner. a i  
c o u m  has nothing to lhir I" an) e icnf .  ' Rice \ Johnston, 334 L S 266, 29- (1948) (Jackson, 
J ,dissenting) Chei iman\ .  Teeri. I54L- S 156(191:1, u111nodauhrlangseneroencourage 
the perseicring 

'YaBurni i l \dson,  3+f L- S 844, 851 (1953) (Frankiurter. J . dissenting m dcnial of 

6 9 9  14- L s. iS6 ( 

I i 2 C  S 954,dinjingiirt I" 116C1 GI 4 j l .  l ? iF  Supp.23Y(1916).rheGo\ernmenrraidrhar 
' 31  ii established doctrine rhar the C Y C I U E I I I  judicial remedv b) uhich the military convict may 
tcst t h e i a h d a j  oihiicon>icriunIs h) applicatiuniuranrirofhabeascorpus."In,ieu oiCnited 
S r a t e i r .  Brovn,  206C S !4I l19Oi) .~J~rming41Lt  CI. 2 7 5 ,  uhereinajudgmenrior hackpay 
  as obraincd and sustained u here an oftiicr had bcen camxrcd  by an ~ l l e p l l y  ciinrtituted 
court-martial, the quoted statement ireme crrtmrou 
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necessary is. first. to read into the duc-pr<xess clauce of the fifth 
amendment the substance of the guarantees that hale  hcen read intc 
the due-process clause of the fiiurtcenth-uarantees \I hose substance 
is presentl) applicable t r i  military persrlns-and to mark Out a line 
f r i m  case til case u i t h  due regard tii the actualities of the military 
situatkiii. Opinions here that line should t ic  
drau n in pirricular instances; sharply ciintlicring vicu s ma!- tie an- 
ticipated: but tlic technique is a familiar one..6o2 SIN need \ r e  fcar 

hcther the fifth anicndnicnt is as pliable ac the fourteenth. Only 
rccently the fiirmcr's due-process clause \ \  as \I idcned tii include that 
equal pnitecrion i d  the Ian s \\ hich textually can  be found only in the 
filurtccnth 603 \ fen >-ears earlier. the fifth amendment I\ a5 held til 

prritect enemy aliens:6o4 it has long guarded the grirds rif alien 
frienda: and wnie \\(iuld have extcnded it\ mantle t(i c u ~ c r  thc 
cueniy belligerent in\ading our  Surely it is not doctrinairc 
libertarianism t i i  urge that its s\\ccp is broad enuugh tu  harden inhi 
~iinstitutiiinal hone thr griatle rif statutii?- sanctiiins that nu\ \  protects 
the pervrnnel (if our ii\\n armed ser\iccc. 

I do nut rest thi\ priipiisal 1113 any after-readings i i f  the iiriginal 
understanding: I think I have  sufficiently demonstratrd that the iirigi- 
nal understanding \\ as quite the other \\ a!-, Rather. I place m>- faith in 
the i~ft-demrinstrared priip~isitiiin that the meaning and scup? iif the  
Constirutiiin arc i i r ~ t  static. but that they change. just as all I a n  
change?. T h e  \ e r ?  hirtory iif Iau is. after all. d record ofchanging kgal 
drictrincs 

\\'hen. in the !-care to ciimc. the ser\iceman shall he reciignized a \  
ha\ ing ciinstitutiiinal rights. such recrignitiim u i l l  be. not a rcflectiiin 
rrfiiriginal und~rstanding.  hut a part of the continuing and cuntinuiius 
priiccss of making I d \ \ ,  insuring that, in \laitland's phrase. "e! cry age 
shriuld he the mistress rif its o v n  lau  , ' ' 6 0 7  Just ac eicry generation 

i l l  ofcilurse differ a s  til 
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makes its o n n  law. so every generation can and must make its own 
constitutional la\\ . 608  

6 0 B l r  IS less than r h q  years ago that my class at  the Hanard  Lau %hod  learned cunititu- 
rional lau from the late Praierror Thomas Reed Pouell. in a course that u as diwded inm three 
p i n s  T h e  iir i t  considered the due-process clause. concentrating on kdkmr 7 .  Children's 
Hospital, 261 C S 5 2 5  (i9??),  the second dealt uirh the commerce  lau use, emphasizing 
pcinc~pallg Hammer I. Dagenharr. 247 U.S. 2 5 1  (1918). rhe third co\ered the mcipraal 
immunity of gmemmenral ~ n i ~ r u m e n ~ a l i ~ i e s  under Collector \ .  Day, 7 8  U S ( i l  Wall 1 i i 3  
(18:o) 

Thecaresated haw each been rpecificaliy merruied since then, by, rerpectwelg. W e i t  Coast 
HareiCo r. Parrirh, 100 U.S. ?79(1917),  Unired Stares \ Dirby. 312 U.S lOO(i941). and 
Graxes / .  \-e* Yorkrrrrl O'Keeie. 106 L S 46 (1919) 
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THE BILL OF RIGHTS AND THE 
MILITARY? 

Earl 1Chrren* 

I t  is almost a commonplace to say that free government is on trial for 
its life. But it is the truth. And it has been so throughout history. \That 
is almost as certain: I t  R ill probably be true throughout the foreseeable 
future. IThy should this be so? \Thy is it that, over the centuries of 
world history, the right to liberty that our  Declaration of Indepen- 
dence declares to be "inalienable" has been more often abridged than 
enforced? 

One  important reason, surely, is that the members of a free society 
are called upon to bear an extraordinarilv heavy responsibility, for 
such a society is based upon the reciprocil self-imposed discipline of 
both the governed and their government. l l a n y  nations in the past 
have attempted to derelop democratic institutions, only to lose them 
xvhen either the people o r  their government lapsed from the rigorous 
self-control that is essential to the maintenance of a proper relation 
between freedom and order. Such failures ha\e  produced the to- 
talitarianism o r  the anarchy that. however masked, are the t n i n  
mortal enemies of an ordered libertv. 

O u r  forebearers, well understanding this problem, sought to  solve 
it in unique fashion by incorporating the concept of mutual restraint 
into our Nation's basic Charter. In the body of our Constitution, the 
Founding Fathers insured that the Government \+auld have the poxrer 
necessary to govern. Most of them felt that the self-discipline basic to a 
democratic government of delegated pon ers u as implicit in that 
document in the light of our .hglo-Saxon heritage. But our people 
wanted explicit assurances. T h e  Bill of Rights was the result. 

This  act of political creation \I as a remarkable beginning. It I\ as 
only that, of course, for every generation of ?mericans must preserve 
its own freedoms. In so doing, we most turn time and again to the Bill 

t @Copyright 1962. BoardofSer TorkLnireniryLau Rerieu Reprinted airhpermirsian 
of the cop)nghr owner from 1' Y.t- L L Rt\ 181 (1962) Permission far reproduction or 
orher use of chis amxle mag be granted only by the Board uf \ - r i b  York Cnneriiry Laii R e i i e r  
Thirar t ic leuaidel i \ered IS thethird James \ladison Lecrurearthr\-eu IorLUni ie rs i ty  L a i  
Ccnrer on February I .  1962 

1(1891-19;4). The author \$as a member of rhe California Bar and " a s  ChiefJuitice of the 
h i r e d  Stares from l Y 5 3  t o  1'269 
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of Rights. for it IS that document that  ciilcmnly sere forth the political 
ciin5cnsus thdt 1 5  o u r  heritage. \-or should \\e confine o u r s e l i c s  to  
c\amining the di1erse. complicated, anid sometimes subordinate ic- 
sues tha t  arise in the day-rii-da!- applicmon o f t h e  Hill of Rights. I r  15 

perhaps more important that 15 e seek to undcrsrand in its fullne5r the 
nature of thc spirit of liberty that g d i ~  t h d t  dircunicnt its birth 

Thus it is in hecping \i irh the high purpines ofthis great L n i i  ereit! 
that  its Schriol cifLa\\ sprinsor a series of lectiires emphd\izlng the  riilc 
of the Bill of Rights in contcmporar!- American life. i n d  it i z  pdrricu- 
]ail)' appropriate. after the splendid lectures i d  \ t i .  Juzticc Black'  and 
\Ir. Justice Brenndn' on the reldtiiinship i i f thc Bill iii Kights tii the  
Federal and State Governnientz. respecti\-ely. that you sh(iuli1 delr- 
gate ti) someme the tdzk of dircuzsing the relationzhip of the Bill (if 

Rights to the military cstablishment. This  is a relatiiinship that. 
perhdps inore than any other. has rapidly assumed increasing impor- 
tancc bccause of changing domestic and \ ~ o r l d  cundirii~ns. I am hon- 
ored to undertake t h e  assignment. not because I claim a n y  expertise in 
the  field. hut because I \I ant til cociperate \\ itli you In y u r  ciintribu- 
tiiin tu the cause of preserving the spirit ds \ i e l l  as the letter of the Bill 
of Rights. 

Determining the proper role tu be .issigned to thc military in a 
democratic society has been a triiuhlesiime prrihlcm fiir e\ cry ndtiiin 
that has aspired til a free piilitical life. T h e  military csrabliahmcnt is. i i f  

course. a nrcezsar!- [jigan o f g o ~ r m m r n t :  but the reach of its po\r er 
miist be carefully limitcd lest  the dclicate halancc bcr \ \ ren freedrim 
and iirdcr be upset. 'I'hr mdintenancr of the halance is  mad? niiirc 
difficult by the fact that \i hile the military series the  vital functiiin of 
prcser\ ing the  eYistrnce of the nation. 11 is. at  the same time. the one 
clement (if grivemment that exrrcisez a type iif diithurity not casll!- 
assimilated in a free siiciety. 

The  critical impiirtancc of achie\ ing a prupcr acciimmiidati(in is 
apparent 5% hen ( J I X  considers the  corrosi\ e effect iipiin liticrt!- of 
csaggerated militdry pinier. In the Iasr anal l  
a t  least d militant ~ ~ r g a n i r a t i ( ~ n  of pinrer-that dinninatrs life in to- 
talitarian ciiuntriec regardless of their nriminal political arrangcments 
This  i s  true. more(nrr .  not only \I ith respect to Iron Curtain coun- 
tries. hut a l w  \I ith respect t r i  many c~un t r i ez  that have all of the 
formal trappings ijf crinztirutional democracy. 

\(it infrequently in the  course i i f  its hiztri? t h e  Supremi C o u r t  has 
bcin called upon tu decide issues thdt bear directl!- upon the  relation- 
ship betiiecn action taken in the name of the militar! and the pro- 
tected frcedoms iifthe Bill of Rightz. I \\ ould like to discuss here slime 
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of the  principal factors that have shaped the Court's response. From a 
broad perspective, it may be said that the questions raised in these 
cases are all  \ariants of the same fundamental problem: IYhether the 
disputed exercise of pwr er is compatible n ith preservation of the 
freedoms intended to be insulated by the Bill of Rights. 

I believe it is reasonably clear that the Court. in cases involving d 

substantial claim that protected freedoms ha \e  been infringed in the 
name iif military requirements, ha5 consistently recognized the rele- 
vance of a basic group of principles. For one, iif course, the Court has 
adhered to its mandate to safeguard freedom from excessite en- 
criiachment by gmernmental authority In these cases, the Court's 
approach is reinforced by the .American tradition of the separation of 
the military establishment from, and its subiirdinatiiin to,  civil author- 
ity. O n  the other hand, the action in question is generally- defended in 
the name uf military necessity, u r .  to put it another ~ a y ,  in the name 
of national survival. I suggest that it is possible to discern in the 
Court's decisions a reasonably consistent pattern for the resolution uf 
these competing claims, and more. thdt this pattern furnishes a sound 
guide for the future. hloreorer, these decisions reveal, I beliere, that 
n hile the judiciary plays an important role in this area, it is subject to 
certain significant limitations, n i t h  the result that other organs of 
go\ernment and the people themselves must bear a most heavy re- 
spiinsibility 

Befnre turning to some of the keystone decisions of the Court. I 
think it desirable to cnnsider for a moment the principle iif separation 
and subordination uf the militar>- establishment, for it is this principle 
that contributes in a vital n a y  tii a resolution iif the pruhlems engen- 
dered by the existence of a military establishment in a free society. 

It is significant that in our o\rn hemisphere only our neighbor. 
Canada. and \re ourselT-es have aroided rule by the military through- 
uut our national existences. This  is not merely happenstance. .\ 
tradition has been bred into us that the perpetuation of free govem- 
ment depends upon the continued supremacy of the cirilian represen- 
tatives of the peuple. To maintain this supremacy has a h  ays been a 
preuccupation of all  three branches of our government. T u  strangers 
this might seem odd, since our country v a s  born in Lvar. I t  \;as the 
military that, under almost unbearable conditions. carried the burden 
of the Revolution and made possible our existence as a Sa t ion .  

But the people of the colonies had long been subjected to the 
intemperance of mi1itar)i pouer .  Among the grievous a rongs of 
n hich they complained in the Declaration of Independence were that 
the King had subordinated the civil p o ~ r e r  to the military, that he had 
quartered troops among them in times of peace, and that through his 
mercenaries he had committed other cruelties. Our \Var of the Rer- 
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du t ion  \1 as. in good measure. fought as a protest against standine 
armies. >loreii!er, it n a s  fought largely u i rh  J civilian arm!, th; 
militia. and its great Cummandrr-in-(:hirf \I a c  a cii ilidn at heart. 
.After the \\ ar. he  resigned his ciimniissir~n and  returned to ci t i l im 
life. In an emiitim-filled appearance befiirc the  (:<ingress. his rcsigna- 
tion \ \as  accepted by its President. Thomas .\liftlin, uhi i .  in d brief 
speech. emphdsiied \\ashingrin's qualities of Iradcrship and. ab i i ie  
all. his abiding respect for civil a u t h i i r i t ~ . ~  This  trait u a s  prihalily 
best epitomized I\ hen.  just prior ti) the  \\ar's end. some iii his officer\ 
urged \\ ashingun tii establish a monarchy. u i rh  himself a t  its head 
H e  nor only turned a deaf edr tn their blandishments. but his r ~ p l y ,  
called by histman Edirard Channing  "pus~it)I!-, the grandest single 
th ing  In his 11 hole career,"4 stated that nothing had & \ e n  him miire 
painful sensations than the infrirmatii~n thJt such nrrrionc e\iatcd in 
the  army. and t h a t  he thought their proposal "big n i th  the grcarcrt 
mischiefs that can betall my Country."' 

Such thoughts ne re  uppermtist in the minds of thc Founding 
Fathers \ \hen they drafted the Ciinst i tut im Distrust of a standing 
army \I as expressed b!- many. Recognition iifthc danger f r m i  Indians 
and foreign nations caused rhcni to authiirizc J national armed t i~rcc 
begrudgingly. Their 5 im p u n t  is n ell summariird in t h e  language iii 
James >[adism, \i hose name l i e  honor in these lectures: 

The veteran lceivns uf Kome uerr  an  inernmatch tor the undisci- 
plined Lalor o f a l l  other narionr, and rendered her the mistress t)f 

the leis true is  it. that the libertirs of K m r  prrjvcd 
of her militars triumphs: and rhat the l iber t ies of 

1:urnpe. as faras thcvercre&ted. harc. uith fen rxcr tiiins. brm 
the price of her military estdblishmuntr i standing krc,. there- 
fore. is a dangerous, at'the same time rhat it ma! hc a ncccsbx\. 
pro\isiiin. On thc smdllest scale i t  has its inconieniences. O n  i n  
extensire scale 11s emsequencer ma) be fatal. O n  any scale 11 1s an 
ob e L t  of laudable circumspecrirrn and precautirm 1 \I isc nation 
\I ill conibinc a l l  these consideratwnc: and ,  \I hilst i t  doc, not rarhlv 
prrclude itself from a n s  resuurce I\ hich m a  become m s e n t i a l  1;) 
this safety. uill eyer1 all its prudence in diminishing both thr 
necessm and the danger of resorting rii one xhich may he m a u s -  
picious'ro irs Iiberties.6 

Their  apprehensions found cxpresaiiin in thc diffusiirn <it' thc  \i ar 
pou ers granted the G n e r n m e n t  by the C~inrtitiitir~n. Thc Prcsidcnt 
n as made the Ciimmander-in-Chief uf thc armcd fnrces. Rut C(ingrc\s 
11 as gil-en the pins rr  to provide for the crjmnim defense. to declare 
\\ ar. to  make rules fur the GI,\ ernment and regulation <if  the land and 



19751 THE BILL OF RIGHTS 

naval forces. and to raise and support armies, with the added precau- 
tion that no appropriation could he made for the latter purpose for 
longer than t u o  )-ears at a time-as an antidote to a standing army. 
Further, pro\-ision \vas made for organizing and calling forth the state 
militia tn execute the lau s of the Sa t ion  in times of emergency. 

Despite these safeguards. the people were still troubled by the 
recollection of the conditions that prompted the charge of the Declara- 
tion of Independence that the King had "effected to render the mili- 
tary independent and superior to the ciril power." They  v e r e  reluc- 
tant t~ ratif>- the Constitution without further assurances, and thus we 
find in the Bill of Rights Amendments 2 and 3, specifically authoriz- 
ing a decentralized militia, guaranteeing the right of the people to keep 
and bear arms, and prohibiting the quartering of troops in any house 
in time of peace \i ithout the consent of the ou ner. Other Amend- 
ments guarantee the right of the people to assemble, to be secure in 
their homes against unreasonable searches and seizures, and in crimi- 
nal cases to be accorded a speedy and public trial by an impartial jury 
after indictment in the district and state \\herein the crime \!as 
committed. The  only exceptions made to these civilian trial proce- 
dures are for cases arisingin the land and naval forces. Although there 
is undoubtedly ruom for argument based on the frequently conflicting 
sources of histor)., it is not unreasonable to believe that our Founders' 
determination to guarantee the preeminence of ciril orer military 
power u as an important element that prompted adoption of the Con- 
stitutional Amendments \re call the Bill of Rights.' 

Civil supremacy has consistently been the goal of our Government 
from colonial days to these. .As late as 1947, when the Department of 
Defense was established, Congress specifically provided for a civilian 
chief officer. . h d  v h e n  President Truman asked the Congress for an 
amendment to make an exception for a soldier and statesman as great 
as the late George C .  Marshall, seriuus debate folloir ed before the .Act 
\vas modified to enable him to become Secretary of Defense, and then 
only by a small majority of the total membership of the House and less 
than half of the Senate.8 Those a ho opposed the amendment often 
expressed their high regard for General l larshall ,  but made known 
their fears concerning any deviation, even though temporary, from 
our traditional subordination of military to civil 

'See, e g , Pmkne)'r [iw] recommendations IO the Federal Coniention. 2 Records o f  the 
Federal Coniention 141 (F'arnnd ed 19111, and the discussion hr \lason and Madison, Id. I [  

617, Reraluriani on Rarificarian oi  the Conirirurion by the Sratei  o i  .ilarrachurerrs. \-e\$ 
Hampshire.  Ueu tork and \ ~rg in ia .  reprinted ~n Documenrr Illusfratire o f  Formation oi the 
Lnlonoimer icanSra tcs .  13 R Doc 1.0, 398.69thCong.. IrtSesr 101CZO. 10Z+44(19271. 

BThe i u te  ~n the Home u a : h  220. againrr: lOl.nor,ormg 104. Inrhe Senacethe vote U ~ S  

ior 47, agamrt 2 1  n,lt x<m"g: !8 P6 Cong Rec 14931, 14973 (1950) 
See. c.g , Remarks of Reprerenrarirri \V,hecton and Hoffman and Senators \\arkins and 

C a m  P6Long Rec 14835, 14YlY. 1 5 1 - - ,  u 5 6 1  (19501 
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T h e  histor!- (if our  country docs not indicdte that there has ei  cr 
been a uidespread desire tii change thc relationship herueen t h c c i \ i I  
gilrernment and the military: and it can he fairly said that. \\ ith miniir 

exceptims. military men throughout o u r  history ha\ e not only reciig- 
nized and accepted rhis relationship in thc spiri t  o f t h e  (:onstitutii)n. 
hut that the>- h a w  also cheerfully cooperated in prcsert ing it. 

'Thus it is plain that the ayiom ofsubordination rifthe military t(i the 
c i td  is nut an anachriinism. Rather. i t  is so deeply riioted in iiiir 

national esperiencr that I t  niust  be regdrded ds  d n  essential ciinstitucnt 
of thc fabric of o u r  political life 

Hut siimetimea compcting 15 ith this principlc-and 1% ith the "Thou 
Shdlt So t s "  of the Bill of Rights-is the claim of military necessity. 
\ \here  such a contlict is asserted before thc Court. the basic pniblcm 
has been. as I harc indicated. to detrrminr tiherher and hou thew 
competing~cldims may he r rsr i l~rd in the framc\\iirk rif a Ia\csuit. 

Cases oi this ndturr appear to me tu be divisible intii three broad 
categririri. T h e  fir% in\ olves questions ci,ncerning the military estah- 
lishmcnt's treatmrnt ( i f  perions \ \hi ,  are crincededl>- sublect til mili- 
tary aurhiiriF-\\ hat ma!- he termed the vertical reach <if the Bill of 
Rights uithin the military. Thesc questiuns ha\c been dealt u i t h  
quite differently than the seciind categciry i1f disputes. i n v d i  ing \I hat 
may be called the hi,riztintal reach of the Bill (if Rights. Case7 (if thi\ 
type ~ O S K  principally the question \i hether the complaining part>- is a 
proper suhject of military authorit!-. Finally. thrre die c a s o  \\ hich d(i 
not. stricti!- spcaking. in \o l \e  the actionofthr militar!. hu t  rathcrthr 
action of other go\ernment agencies taken in the name rif militar! 
nccesi ty  

So far d s  the relationship of the military to its mi n personnel is 

concerned, the basic attitude of the Court has been that the latter's 
luriadiction is most limited. Thus,  the Supreme Court has ddhcred 
consistently to the 1863 holdingofE.rparte Vallandigham l o  that it lack5 
~urisdictirin to reiieu by certiorari the decisions of niilitar>- cuur t s .  
T h e  cases in uhich the Court has ordered the release of pcrsons 
con\icted by courts martial have, to date, been limited to instances in 
\I hich it found lack of milltar)- jurisdiction over the person so tried, 
using the term"jurisdiction" in its narrov est scnse.  That  i 5 ,  they u ere 
all cases in \I hich the dcfcndant i\ as f w n d  tu bc such that he \ \as ntit 
constitutionally. o r  stdtuniriiy. amenable to militar?-]ustice. Such I! as 
the classic formulation o f t h e  relation bemeen civil cnurts and courts 
martial as expressed inDqnef v .  Hoowr." decided in 185;. 

This  "hands off" attitude has strong histurical support. of course. 
11 hilc I cannot here explore the mattcr ciimpletcly. there is alcri nil 
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necessitv to do so ,  since it is indisputable that the tradition of our 
criuntry, from the time of the Reiulution until no\!. has supported the 
military establishment's broad pin! er to deal \I ith its own personnel. 
T h e  most obvious reason is that courts are ill-equipped to deter- 
mine the impact upon discipline that any particular intrusion upon 
military authority might havr.  Llany of the problems of the military 
society are. in a scnse. alien to the problems n i t h  mhich the judiciary 
is trained to deal. 

Hiia e\ er,  the obvious reason is not always the most important one. 
I suppose it cannot be said that the courts of today are more kninr.1- 
edgeable about the requirements of military discipline than the courts 
in the earl>- days ofthe Republic. Nevertheless. events quite unrelated 
to the expertise of the judiciary hare required a modification in the 
traditional theory of the autonomy of military authority. 

These e\ents can be expressed very simply in numerical terms. .i 
fen months after \\'ashington's first inauguration, our army num- 
bered a mere 672 of the 840 authorized b!- Congress.lz Today, in 
dramatic contrast, the situation is this: Our  armed forces number twu 
and d half million; l 3  every resident male is a potential member of the 
peacetime armed iorces; such service may occupy a minimum of four 
per cent of the adult life of the average ;\merican male reaching draft 
age; reserve obligations extend over ten per cent of such a person's 
life; l 4  and veterans are numbered in excess of t a e n t y - t a o  and a half 

\Vhen the authority of the military has such a sweeping 
capacity for affecting the lives o iour  citizenry, the 15 isdom of treating 
the military establishment as an enclave beyond the reach of the 
civilian courts almost inevitably is drai\ n into question. 

Thus  it \!as hardly surprising to find that, in 1953, the Supreme 
GJUIT indicated in Burns u .  1171son'E that court martial proceedings 
could be challenged thruugh habeas corpus actions brought in civil 
cuurts, if those pruceedings had denied the defendant fundamental 

' lRtporfa iSrcrc ta r \  of \ \ a r I ( n u r r o r h e  Cangrerson the llrlirarr Force ~n 1-89, communl- 
cared to rhe Senire on kugust I O ,  1-89, I .\mencan Stare Paperr--Zlilmry i f f a m  \ o  1 i t  
the time of rhe Constitutional Conienhon, consideration n a s  gibe0 t o  limiting the size of the 
\-arional .Amy ior all time to a fen thousand men .  through express ~ ~ n i f i ~ ~ ~ i o n d  pmimon. 2 
Rccrirdi of the Federal Conienrion 3 2 3 ,  32Y,  330, 6 1 6 1 '  (Farrand ed  1911) 

L3Tora ls r rengrhofrhearmedior i r ian~uiember  30, 1961, uarerrimared to be 2,;80,9'5 b) 
rhr Directorare dSra r i i t i ca1  Senicer ,  Offxeufrhe Secreta? ofDefrnsc, Pamphlet 22.1 (Dec. 
20. 1961) 

"The Lnncrral \ l h r a r )  Training and Striice k t  oi  1951, B B  Xb). (d). eirablirhei an a c o r e  
durSr i ,u ro i r ro , ,ear i  and areierieubligarianofsix?carithercaitcr. a$ thcnormfor all persons 
subject to t h e  .hit 65 Stat 7 8  ( I9I l l .  as  amended, 50 L..S.C .App 5% 45itb). (dJ 11958) In 
s t a t s f ~ c ~  compiled m I Y I Y  rhc .Amermn male b e w r e n  20 and 2 5  had a life expectancy of 
another 19 5 years \ ' d l  O f f s e  coiVml Srarsricr. Life Tables 5 '-5 (Dep'tiiiHealth. Edvc & 
Nelfare I Y I 9 J  

l i o n  Junc 30, 1960, the Vcrerani i d m m m r a t i a n  counted 22,534,000 weranr of all armed 
forcer rhon h i n g  I960 4dm'r of Vererans i f farri  inn Rep 6-- (1961). 

'O316 U 5 137 (1953). 
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right5. The  various iipiniiins of the members iif thc Coiirt in Burns arc 
not, perhaps. as clear o n  this point as they might be. h-cvcrtheless. 1 
beliete they d o  constitute recognition (if  the  propiisition that our  
citizens in uniform ma>- not be stripped of basic rights simply becausc 
they havc doffed their civilian cl(irhcs. 

DespiteBurnr, hiin ever, it could hardly be cxprcted that thr  regular 
federal judiciary uould  play a large role in  regulating the militar>-'$ 
treatment of its ov n personnel. T h e  consideratiiins militating against 
such intervention remain strong. Consequently. more important than 
Biirnr from a practical point of v i e v  v a s  the action in 195 1 rifanuther 
guardian of the Bill of Rights. Congress. in enacting the L-niform 
Codc of ililitary Justice and in establishing the Court i i f  \lilitary 
-4ppeals as a sort of citilian "Supreme Court" of the military." T h c  
Codr represents a diligent effort by  Congreys to  insure that military 
justice is administered in accurd n i t h  the demands of due procrs5 
-4tresting to  its success is the fact that since I95 1 the number of habeas 
corpus petitions alleging a lack of fairness in courts martial has been 
quite insubstantial.li Aloreojer, I knou of no  case since the adoption 
of the Code in 11 hich a citil court has issued the u Tit on the basis of 
such aclaim. This  deielopmentis undoubtedlydue ingood par t to  the 
super~is ionofmil i tary justice by  the Court ofiIilitar>- Appeals. Chief 
Judge Quinn of that Court has recently stated: 

[\l]ilirarv dur prucesi begins tilth thc basic rights and rixilege5 
defined d the federalconstitutiirn. It does not stop there. ?he letter 
and the background of the Uniform Code add their xrighry de- 
mands [(I the requirements of a fair trial. ililitarv due prwxss 1 5 .  

thus. not sunonmmus \\irh federal ci%ilian due process. I t  I S  basi- 
cally that,.hut hmething more. and ximething diffcrenr '' 

. h d  the Court of \Iilitary Appeals has.  itself. yaid unequii iicaIl>- that 
?hc protections in the Bill of Rights, cxcept those M hich are expressly 
o r  by  necessary implication inapplicable. are a\ ailable f i r  members of 
our armed forces."20 
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Thus  our recent experience has shon n,  I believe, that the Court of 
hlilitary Appeals can be an effective guarantor of our citizens' rights to 
due process when they are subjected to trial by court martial. 
\loreover. the establishment of a special court to revie\\ these cases 
ob! iates. at least tn some extent, the objection oflack of familiarity by 
the reviexi ing tribunal \\ ith the special problems of the military. In 
this connection. I think it significant that, despite the expanded 
application of our civilian concepts of fair play to military justice, the 
Chairman of the Joint Chiefs of Staff, General Leninitzer. declared 
not long ago: 

I brlieve the . h n v  and the ;\merican people can take pride in the 
ysi t i te  strides thit ha\e been made in the application of militarv 
au under the Uniform Code of .\lilitary Justice. The . k n y  coda;, 

has achiexed the highest state of discipline and good order in ifs 
histury.21 

These der elopments support niy conviction that the guarantees of our 
Bill of Rights need nut be considered antithetical to the maintenance of 
our defenses. 

1-evertheless. u e cannot fail to recognize hou our burgeoning army 
has posed difficult and unique problems for the Court in the applica- 
tion of constitutional principles. Thus,  you may recall the case of 
Specialist Girard,l2 r\ ho, having been sent to Japan by the Army, 
contended thar the Constitution entitled him to a trial by an American 
court martial for an offense committed on an -\merican army reserva- 
tion in Japan against a Japanese natiunal. T h e  surrender of Girard to 
Japanese authorities -as consonant \I ith a ell-established rules of 
international l a i r ,  and the Court's opinion cited, as its authority, the 
decision of Chief Justice hlarshall in The Schooner Exchange,23 rui t ten 
in 1812. But the case brought to light some problems \%e should 
consider in the light of develnpments unforeseen at the time the 
Constitution \I as ri ritten: the rvorld-\i ide deployment of our citizens, 
called to duty and sent to foreign lands for extended tours of service, 
\\ ho may, by administratire decision of American authorities, be 
deliiered to foreign goi ernments for trial.z4 \Ye are fortunate that our  

ZIDcp ' rof rhe  ?rm! Pamphlet So  ?'-101-IR(Ocr 7 .  1959J, rcprintedm lY60L- S C \1 4 
\nn Rep 4 Similar \ i e u s  haie beenexpressed by rankingofficersoithe h n y a n d  Y a i g  See 

Army Chirfof SrrffGcneral Decker ~d , a n d  S e w J u d g c  id rocare  General Xdmiral \ k t ,  4n 
4ppraisal ,of Propused C h a n F s  ~n the Lnitorm Cudc of Zlilaary Justice 1 5  St. Jiihn'i L Re1 
300 (1961) 

z2 \ \ i l ion  \ Giiard. Jj4 L- S i Z 4  ( I Y 5 i J  
T ' h e  Schooncrixchangc t \lcFaddon. I I  L S (-Cran'h) 116 (1812J.  

4 recent w n r )  by the Department of Defense lmi I Y  c o u n t r m  v 8th \shich the Unifcd 
Scares has entered Statui aiForcei \ireemenis similar IO the m e  u Irh t i  hich rhe Court dcalr ~n 
Girord In addition. this cuun t ry  IS  rignarorv t o  agreements wlth 16 nations l l j  the same as 
SOF \ signatories) ~n u hich milaar) ~ I S S ~ U ~ S  !a$ dmnguished from troop deploymenriJ haxe 
i i rcu~l  diplomatic ~mmunifi. Set a150 U S Dep'r of Stare. Treaties m Force (Ian. I ,  1962). 
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clperiencc in this area ha, gcncrall>- been a happy ~ i i c . ~ ~  .ind thus. to 
date. thcsc ciinstitutiiinal problcms haxc bccn largely \ubnicrgcii. 

I I m \  e \ e r .  unique cons r i t u t i rma l  qucstiiins a rc .  'it t i m e s .  prcwitcd 
f<jr decisiirn. \I hich quertiiins are. in par t .  an outgro\\ th rd our e\- 
pandcd militar!- forces. One of the niost recent of thcsc arose in T r  
Dullei,'e decided in I Y C X .  In that case the  (hu r t  cimiidcred a pru\ 
rliliiir Ian that actcd autiiniatically to dcnationalize .I citizcii con\  
of \\ artinir dewrtion I>> a court martial L n d c r  thi5 prii\ ision. o i e r  
-.Oil0 nicn ii hii had ser \cd in the \ rmy alone. in  \ \o r l i l  \\ ar I I .  u c r c  

I t  \ \ as  the decision of thc (;otirt theit. b! this \ c r .  
dcd its c~institutiiin,al pi)\\ c r \  by dcpri! iiig cititcns 
Four members r i f  the Court. of \I hich I \ i d s  one. 

e\presscd the Lieu t h a t  this I a n .  cffecti\cly deriving the person's 
rights t r i  h a r c  right,. as 'I cruel and unusual punishment priiscribcd 
by t h e  I:ighth \mcndmcnt .  T h e  need for military dirciplinc \ \ a s  
crinsidrrrd an inadequate fiiunddtiiin for rxpatr ia t im 

T h e  Trop case \\ as an esamplc. reall?-. of hmi the Cour t  has  gencr- 
.ally dcalt 53 ith priiblenis apart from thc authiirity of the inilitar! in 
dealing \i ith "its o v  11,'' Rather. it \i as in the linc of deciririns dcding 
\ t  ith attempts i d o u r  e11 ilian GI\ eminent to cvtend military authority 
into other arras.  In thcsc cases \! e find factiirs diffcrenr friim those the 
Court must consider persuasivc in re\icu of a soldier's disciplinar!- 
ciin\icrion I)!- cour t  martial T h r  contending partics still ad tancc  thc 
sdmc grneral argument: protected lihrrties 1 r r s w  military necrsit! 
Here. h imever ,  the  tradition o f  csclusire a u t h , r i t y  of the military 
i nc r  its unifrirmed personnel is gcnerall! niit directly rtlr! an t .  Hcrc. 
the i:iiurt has usually been of the t i e \ !  that it can  and should niahc its 
i n \  n Iudgnient. a t  least to sonic dcgrce. cunccrning the \\ cighr ,I claim 
of militat!- neccssit! is to be giLcn. 

The landmark decision in thir field \ \ a s .  of course. E.r purte 
.I.lilligan.Z' decided in 1866 It  established firmly the principle t h a t  
n hen citil cnurts are open and operating. resort to milltar>- tr ibunals 
for the prosecutirinofci\ilians is impermissible. Thee ten t s  gi\ing ri,e 
t o  the .2lilligun case occurred \I hile u e  \%ere in the  throe5 o f  a great 
w a r .  t l o n e t e r .  the mrlitaryacti\itiecoi'thar \ r a r  had been confined to 
a certain section of the country. in remainder. the c i \  11 gin e r n m r n t  
operated normally In  passing upon the \alidity of a military con\ic- 
tion returned against llilligan outside the theater i i f a c t u a l  combat. the  
Ciiun recognized that no"gra \e rques t i ( in"nase ie r  pre\iousl>-bciorc 
it. .And yet the Court. speaking t h m u g h  l l r .  Justice Da\ is .  reminded 
us  t h a t  
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by the protection of the l a a  human rights are secured: uithdrau 
that protection, dnd thev are at the mercy of uicked rulers, or the 
clamor of an excited kople .  If there uas la\\ to justify . , . 
[hlilligan’s] militarv trial it is not our prmince to interfere: if there 
mas not. I t  is ourd;ty to’declare the nullity of the \\hole proceed- 
ings.z8 

I do not propose to discuss in detail other cases that hale  been 
decided in a nartime context, for the risk is too great that they lie 
uutside the mainstream of -\merican judicial thought. iYar is,  of 
course, a pathological condition for our 5-ation. \lilitary judgments 
snmetimes breed action that, in more stable times, \r.ould be regarded 
as abhorrent. Judges cannot detach themselves from such judgments, 
although by hindsight, from the vantage point of more tranquil times. 
they might conclude that some actions advanced in the name of 
national survival had in fact ox erridden the strictures of due process.” 

Ohviously such a charge could nut be made against the Court in the 
Milligan case. Hovere r ,  some have pointed to cases like the compan- 
ion decisions of Hirabayarhi 1. United Stater3o and Korematru i’. Lninited 
Stater31 as aberrational. There, you \ r i l l  recall, the Court sustained the 
program under \I hich, shortly after the attack on Pearl Harbor, uver 
100,000 Japanese nationals and citizens of that ancestry living in the 
vestern United States x i  ere, under Executive Order, \I ith congres- 
sional sanctiun, placed under curfeu and later excluded from areas 
within 750 miles of the Pacific Coast or  confined in government 
detentiun camps. 

\Thatever may be the correct viea. of the specific holding of those 
cases, their importance for present purposes lies in a more general 
consideration. These decisions demonstrate dramatically that there 
are some circumstances in \vhich the Court \i ill, in effect, conclude 
that it is simply not in a position tu reject descriptions by the Executive 
of the degree of military necessity. Thus, in a case like Hwabayarhi, 
only the Executive is qualified to determine \I hether, for esample, an 
invasion is imminent. In such a situation, u here time is uf the essence, 
if the Court is to deny the asserted right of the militarl- authorities, it 
must be on the theory that the claimed justification, though factually 
unassailable, is insufficient. Doubtless case: alight arise in which such 
a response \\auld be the only permissible one. After all ,  the truism 

ZBld. at  l l Y  
2Pln umes of stress. rhe Coun IS nor only rulnerable, io some ertenr. 10 the ernrrtmni o f o u r  

people, bur also t o  action b! Congress in reirricring uhar rhrr body may r .nridcr ludicid 
interference \ inh the needs of recuricy and defense Folloiimgrhe C i i d  \Tar, Congieir actually 
exercised i csconi f i t~ tmnd p u e r s  t u  prmide for thr  rulesgo\erningrhe appellate priidicrion of 
rhcSupremeCuurt. fmthis\rr?purpose SrcEx PartrMcCardlr, - 1  U.S . (6 \ \a l l  ) 3 1 8 ( 1 8 6 3  
74 C.S (7 \Vall.l 506 (1868) 

“120 U S. 81 (1943) 
“ 3 2 1  C S 2 l i ( l 9 4 4 )  
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thdt the end docs not justif>- the means has at least as respectable a 
lineagc ds the dictum that the pon er to \I age \I ar is the poti er til i! agc 
\ t a r  successf~l l ! - .~~ But such cases \!<~uld hr extraordinar! indccd. 

l h e  conscquence of the limitations undrr I! hich thr Court murt 
sometimes nperate in this area is that iither agencies of gi~vrrnmcnt  
must  bear the primary responsibility for determining 11 hether sprcific 
actions they are  taking are consonant a ith iiiir Cnnstitution. To put it 
another i! ay, the fact that the Court rules in a case IikeHirabajashr that 
a giten program is constitutional. does not necessarily a n s u e r  the 
question \I hether. in a broader sense. it actually is.  

The re  is s t i l l  another  l e s s n n  to be learned from cases lihc 
Hirabayarhi. \ \here  the circuinsrances are such that the Court must 
accept uncritically the Gii~ernnient's description of the magnitude (if 

thr  military need, dctiuni may be permitted that restrict individual 
liberty in a grieiiius manner. Conseguentl!-. i f  judicial retien is to 
constitute a meaningful restraint upon unir arramed sncnm'hments 
upon freedom in the name (if military neccssity. s i t ua t i~ns  in \i hich 
the judiciary refrains from examining thc nierit of the claim i ~ f  neces- 
\it>- must be kept til an absolute minimum. In  this c(innectii~n. I t  i \  
instructive to compare the result inHirabayashi uith the reault in cases 
that h a w  hrcn drcided outside the context of \\ ar .  

In 1imKS of peace. the factnrs leading to dn  extraordinary deference 
to claims of militar!. necessity ha i r  naturall!- not been as \\eight>-. 
This  has been true e! en  in the all too imperfect peace that has bern our  
lot f i ~ r  thc past fifteen years-and quite rightl>- S O .  in my judgment. I t  
is instructi\e 10 recall that our \-ation at the time of the Constitutiiinal 
Convention \ \as also faced \i ith formidable prirblems. T h e  English. 
the French. the Spanish. and tarious tribe7 irf hostile Indians I! ere all 
rrad! and eager to subvert o r  occupy the iledgling Republic. 
levertheless. in that en! ironnient, our Fiiunding Fathers ciinceii ed a 
Constitution and Bill of Rights replete \\ ith pro\ i s i o n s  indicating their 
drterminatiun tu  protect human rights. Thc r r  \ + a s  nil call for a garri- 
s m  state in those times of precarious peace. \\ e should heed no  5uch 
call nuxi ,  l i n e  n err  to fail in these da}-s to enforce the irredrini that 
until niiv has been the .imerican citizen's birthright. \!e \rciuld be 
abandoning for the foreseeable future the constitutional balance iif 
powers and rights in \I hose name \\e arm. 

Xloreover. miist (if thr  cases thr Cuurt haa dccided during this 
period indicate that such a capitulation to the claim of military nrces- 
sity \ r u d d  be a needless sacrifice. Thesc cases havc not been argued or 
decided in an emergency contrxt ctimpdrablc tu the early 1940's. 
There has been time. and time provides a margin of safety. There hda 

's('hietJu,rice Hugher.  ,pralinpriirrhc(:riun in Home Bldg i( Liian \ s s  n i  Blai id 
L 5 i Y b  4?6(1' i14> 

260 



19751 THE BILL OF RIGHTS 

heen time for the Gmemment  to be put to the proof with respect to its 
claim of necessity; there has been time for reflection; there has been 
time for the Government to adjust to any ad\erse decision. T h e  
consequence is that the claim of necessity has generallv not been put to 
the Court in the stark terms of a Hirabayarhi case.3f 

An excellent example of the approach adopted by the Court in the 
recent years of peacetime tension is its disposition of the various cases 
raising the question of court-martial jurisdiction over civilian depen- 
dents and employees of the armed forces overseas. Such jurisdiction 
n a s  explicitly granted by the Uniform Code of Slilitary Justice, and 
hence the issue xias nhether  the statutury pro\ision mas constitu- 
tional. 

In n h a t  the Court came to recognize as a hasty decision, this 
exercise of jurisdiction \\'as at first sustained in the most striking of the 
cases presenting the problem-the trial of the wife of an .imerican 
soldier for a capital offense. During the summer follouing that deci- 
sion, a rehearing \+as  considered and finally ordered. T h e  next June, 
the ren.ritten. landmark decision of Reid z'. C o ~ , e r t ~ ~  struck do\\ n this 
exercise of military jurisdiction as an unconstitutional expansion of 
Congress' pon er to provide f i x  the government of the armed forces. In 
1960, Reid v, Colert n as followed by the Court in similarly invalidat- 
ing court-martial conrictions of civilians accompanying and those 
employed by uur serrices overseas, \I hether or  not the offenses for 
which the>- had been convicted \\ere punishable by death.35 

~~ ~~ ~ 

In this c o n n e i f ~ m  \IC mrghr d i u  cunridcr and compare the cases of Ex parte Q u a m  J I '  
U S. I (19.12). and <bel 1 .  United Starer, 362 L S. 2 1 7  (19601. T h e  former came before the 
Cuurr at the our ie ro i  Wnrld \ \ a ?  11. at a [ m e  u hen the ourluok fur the S Y ~ I V I I  iofrhc free uorld 
v a i  dim On the flriar of Congress, iearr u e i e  expressed char Hider could w M u e  the country 
men ~ i t h o u t  an miasion. rhrough rhe use of"fiich columnrrir" and German allies rhaughr tu 
e x m  in n e r y  Srare oirhe Union See 87 Cmg Rec. 5 5 5  (1941) \\hen a small p u p  of S a m  
rnbotruri x i a s  discmered nn our shores, they u e r e  brought beiorc a milrtar) tribunal-nor our 
c n i l i a n c w r t s  Theyuerer reared  a i u a r r m e  belligerents a n d r p m  andorderedexeiutcd The 
Supreme Court denied an application for a nr i t  of habeas corpus sustaining the military's 
iurirdrcrion 

Haueier. uhen. m J u m  IYC;. R u d o l p h . ~ b e l , ~ ~ 1 a p p r e h e n d e d  m h i s S e \ i  Yorl, hotel room 
and idenri~cdaraCiiloneimrheRussianarm!, h r ~ ~ a r o o t b r n u g h r b e f i i r e a c a u r r m a r r i a l  <hli 
C I \  rh all rhe safeguards of O U T  Bill of Righrr, u a s  accorded chis agent of our 
d 

tmn I i i a i  among those uho dissented from the Court's judgment char he had not hren the 
rublecrai s ~ m s t i t u r m n a l l )  proscribed search and  emr re Bur a l l n i r h e  upinions reiterated OUI 
fundamental approach-thar neither the nature of the case nor rhe noturiet? of the defendant 
ciluld rntluencc our  d c i i r m  on the ~ o n ~ t i ~ ~ t i u n a l  issue presented 

Cf. In re YamashIra. JZ7 L S I(1916). in u hich the Coun denied habeas C O ~ ~ U S  relief to an 
ofkcr i , i rhccnemg sanqulrhed m a  i r a r f o u g h t m  rhe~auspai rheconsr i runon,  b u r n  hoior his 
v m m e ~ t w n ~ ,  u a s  iublectedtoan 9merican miinair courtahuse procedureruerequeirion- 
ably squared a i rh  the spirit of due  process. 

brought his care t o  the Supreme CourtclaimingrheprDrection ofour  Constnu- 

3'154 U S I ( 1 9 i 3 ,  u i rhdraumg J i l  C S 48'(1956! 
31\lcElrav \ Lnired Stares ex re1 GuaRiiardo. 361 U S 1 8 1  (1960) (employee-nuniapiral 

2.8 119601 ( e m p l a ) c e i a p ~ t a l  a f h r c l .  Kinrella x .  offense). Grisham \ .  Hagan. 161 L S 
Lnired States c x  re1 Singleton. 161 L S 211 (1960) (dependent-noncapiral offense1 
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S e ~ e r a l  fraturcs rif these cases arr  \\orth!- iii niite. First of all. the 
urgency (if \T artimc I! as absent.  Extended analysis and cieliberatiiin 
o n  the part of the partie5 and the Court \ \ e r e  possible. SeciindlJ-. 
\t hile. (if course. the G m r n m e n t  rested heatily upon a c l a i m  of 
military nece$sit!-. that claim could not hr pressed u ith the same forcc 
tha t  it \I a? in Hiruba.yaihr. .llternariie methods of dealing \I ith the 
military’\ problrms could be cmsidered. Indeed, the C:iiurt itself 
suggestrd a pii\sible alternative in imr ‘if its i,pinim-the crratiiin ,if 
a military s e n  ice akin to the Seabees to secure the services rherctrifiirc 
performed by ci\ ilians. Xnd finally. the extension of military lurisdic- 
tion fiir \i hich the GI\ ernment contendcd \ \as extrarirdindril)- briiad. 
i t  tha t  r i m .  therc \ \ere  4fO.000 dependents and !5.000 ciiilian 

empliiyees ~ \ c r s c a s . ~ ~  \ \ e  could not safely deal \\ ith such .I priiblein 
im the basis <,f \ \hat  General Xnrhony \ \  a! nc did o r  did nirt d i i  to 
camp follun CIS at frontier forts in the last decade uf the 18th Centur! 
In shurt. as in the case of trials of persons ho are cmcededly part (if 
the inilitar!-, the burgciming of our military establishment produced 3 

situation so radically differrnt from \I hat the cciuntry had hi\\ n in i ts  
distant past  that the Court \i as required to return to first principlrs in 
coming tc its ludgment. 

.\nother decision of the Court that IS of significance in cfmnectiirn 
u i t h  th r  c(insideratiiina I hale  been discussing \i as  Toth u. Quarlri. 3 7  

There the C u u n  held that a veteran holding an hiinrirable discharge 
could nut he recalled to aeti \e dut! for the sole purpose (if subjecting 
him to a cciurt martial pru~ecutirin for offenws committed prior tii his 
discharge. T h e  questiiin ii as iifcniirmiius significance in the cmtes t  
of present day circummnces. for the ranks i i i  iiur \eterans arc csti- 
mated tu number murr than t\~enty-t\i(i-and-a-half-million. Thus  a 
decision ad \  ersr tu the petitioner \\ (iuld have left milliiins c ~ f  former 
s c r ~  icemen helpless befure some latter-cia!- re\ i i a l  ‘if old militar!. 
charge,. So far as the claim of militarJ- necessity \i as  c‘incerned. th r  
facts \ \ e r r  such that the ( h u r t  regarded itself as competent tu deal 
\\ ith the p n ~ b l e m  directly. 111. Justice Black. speaking fur the Court 
said: 

It i s  impvssible tO think t h a r  t h e  discipline of the .?.rm! 1s going to 
br disrupted. 1ts morale impaired, or its  orderlv recesses dis- 
rurbed, bvgi\inges-seriicemen t h e  benefits u fac ; i iEan  c o u n  trial 
nhen the; are  actuallv cixilianr , Free coontries o f t h e  n w l d  
ha\ e t r i e d  t o  restrict militarv tribunals to the narruo e s t  lurisdicriun 
deemed dbsolurelr esrentiafto maintaining discipline among troops 
in actt ie  sersice.3x 
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Attempts at extension of military control hate  not, of course, been 
confined to the field of criminal justice. nor hare all of them been 
decided on constitutional grounds. Harmon i'. Brucker 39 brought to the 
Court the .irmy's claim that it had the authority to issue to a draftee a 
discharge less than honorable on the basis ofcertain actit irks in \i hich 
the soldier u as said to have engaged prior to his induction. and \\ hich 
the Army thought made him a security risk. Again, the gravity o f the  
constitutional issues raised v a s  underscored by the existence of our 
system of peacetime conscription. for the sustaining of the Army's 
claim would hare affirmed its authority to affect the pre-service 
political actixities of every young American. A notable feature of the 
case u a s  that the Solicitor Genera! conceded that, it' the Court had 
jurisdiction to rule upon the action of the Secretary of the Army. his 
action should be held to be unconstitutional. Thus  the Government's 
case v a s  placed entirely upon the asserted necessity for, and tradition 
of, the exclusive authority of the Secretary to act n i th  unre\-ien-able 
discretion in the cases of this nature. T h e  Court, honever. found it 
unnecessary to reach constitutional issues. It disposed of the case on 
the non-constitutional ground that the Secretary lacked statutory 
authority to condition the type of discharge he issued upon any 
behavior other than that in \i hich the soldier engaged during his 
period of service. Such emphasis upon proper directives by Congress 
u ith respect to these problems, may be regarded as, in part, a further 
reflection of the principle of subordination of the military establish- 
ment to civil authority. 

I cannot, of course, discuss more than a handful of the Supreme 
Court decisions bearing upon the military establishment's efforts to 
extend the scope of its authority in one \ray or another beyond service 
members. T h e  cases I hare dealt with, however, disclose what I 
regard as the basic elements of the approach the Court has folloired 
with reasonable consistency. There are many other decisions that 
echo that approach, and there are some, to be sure, that seem incon- 
sistent n i t h  it. But 1 \Gould point toDuncan z. K ~ h a n a m o k u , ~ ~  in which 
the Cour t  held,  in  the spirit of hliliigan, al though on non-  
constitutional grounds, that, after the Pearl Harbor attack, ci\-ilians in 
the Hawaiian Islands were subject to trial only in civilian courts, once 
those courts were open. And, of course, there hare been a number of 
cases that, like Harmon e .  Brircker. emphasize the Court's \-ien that the 
military, like any other organ of government, must adhere strictly to 
its legislatire mandate.4' 

3 5 5  U . S  5-9 (19iB) 
"3? '  L S 104 (19161. Cf. \Ladsen 5 Kiniclia, 341 U S 341 ( 1 9 i l l .  
"For c~arnplc .  ~n Bell \ .  Lnited Stater. 366 L- S. l Y 1  (1961). the i r m y  r a s  challenged for 

decliningropay formerroldierr u ho. dunngrhe Korean \ \ w  andahi lepri ionerrufuarofthc  
cnern). had berrayed some feiiou prisoners and had refused mmal opportunities for reparria- 
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O n  the u hole. it seem, til me plain that the (.ourt has \ l c \ \ c d  thc 
sepdratirm and \iihordinati(in of the niilitar!- esrdblishment as a ciiiii- 
pelling principle \\'hen this principle suppiirts an  a w r t i o n  (if sub- 
stantial violation irf a precept r i i  the Rill of Rights. ,I niiist c ~ t r , i d i -  
nary shr)u ing [if military necesaity in defense (if the Yatiiin has lxcn 
required fiir thc ( h u r t  t i )  ci include that thc challenged action in fact 
squared ith the inlunctiiins of the Cimstiturion. \ \hile \ituarions 
may arise in \\ hich deference by the Court is ciinipclling. the C ~ C I  in 
\I hich this h a \  occurrcd dcniiinstrate that such a remictirin tipiin rhc 
E L I I P C  i i f  re\ iei\ i, prcgnant u i rh  dangerto indi! idual frecdrim. Fiirtu- 
natcly.  the (:iiiirt has gcncrally hcen in a p o s m n  ti) ap 
m n d a r d .  Thu \ .  althiiugh the dangers inherent in th  
huge iiillitar? establishment ma! \\ ell ciintinuc til gr(i\\ , \! c need hd\C 
nil feeling i l f  hiipelcssnoa. Our  rraditiiin i j f  lihcrty has remained 
striing thriiiigh recurring cri\es. \ \  c nerd iinly remain true to i t  

T h e  last phaw {if the problem iif the military in our siiciet!--the 
relatiiinship of the military to ci\il government and affairs-is much 
inorc crrnple\. and a l s i i  perhaps much mnre important. than the 
s i i b l c c t ~  I hale  lust discusscd. 

.This relationship i i f  the militarh- tii the rcst of us raises issues that arc 
less graphic, less tangible. less amenable to rexien or  control by the 
courts Thia aspect of the priibleni enciimpasses not only actinns taken 
by our ci\ i l  gin ernmenr in the name of defense that may impinge upon 
individual rights, hut also matters such as  the influencc cwrtcd on the 
ci\il giivemmcnt by unifrirmrd personnel and the suppliers of arms. 
Such prohlcms arc not d l u  ays clearly isible. Siir is the impact of our 
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enormous financial, human and resource commitment to the needs of 
defense easy to measure.42 Moreover, these problems often do not 
arise in a factual context suitable for a Ian suit and judicial revieu, 
Still, "cases and controversies" hare occasionally arisen in recent years 
that suggest the magnitude of the difficulties we face. 

Looking first at perhaps the broadest aspect of the problems gener- 
ated by our defense needs, we could consider the question whether the 
industries basic to our defense are in all respects to be treated as 
"private" industry. In \I artime, the total mobilization of our economy 
with its rationing, allocation of materials and manpower, and price 
and \%age controls are acceptable restrictions for a free society locked 
in combat. T h e  just compensation and due process provisions of the 
Constitution may be strained at such times. Are they to receive similar 
diminished deference in these days of "cold war": This alone is a 
subjectaorthy of the most extended discussion. I can do no more here 
than suggest its pertinency. But it has been thrust upon the Court u ith 
a requirement for prompt decision in recent years. 

You uil l  recall the case of Youngsow Sheet Q Tube c. Sawyer,43 in 
which, in the midst of our military operations in Korea, the Court held 
that the President lacked the power, without specific Congressional 
sanction, to seize and operate the Nation's steel industry folloaing its 
shut-doun by a nation-wide strike. T h e  numerous and lengthy opin- 
ions of the various members of the Court reveal the tremendous 
complexity of the issues such a case presents. And on n.hat may the 
courts rely in such litigation? Consider these \I ords from 511. Justice 
Jackson's concurring opinion: 

A judge . , , may be surprised at the poverty of really useful and 
unambiguous authority applicable to concrete problems , . . as 
they actually present themselves. Just u hat our forefathers did 
envision, or \ \odd  have envisioned had they foreseen modem 
conditions, must be divined from materials almost as enigmatic as 
the dreams oseph a a s  called u n to interpret f u r  Pharoah. A 
century a n d 3  half of partisan g b a t e  and scholarly speculation 
yields n o  net result but only supplies more or less a t quotations 
From respected sources on each side of any question.$hey lar el) 
cancel each other. .ind court decisions are indecisive because ofthe 
judicial practice of dealing aith the largest questions in the most 
narma ~ a y . ~ '  

T h e  result in the Youngstow case may be compared to the decision 

Timer ,  \ l av  ? I ,  lb6i. p 48 cols 4 - 5 ,  U.S. Depr of Commerce. Srarirrical 9brrracr of the 
United Sratcr 2 3 5 ,  301 (1961). 
'>I41 L S. 5.9 i I Y 5 2 ) .  
'*Id ar 634-35. 

265 



MILITARY LAW REVIEW [Biccnt lisue 

ac\ en years later in lni ted Steekorkers of America :'. Lnitrd States." a 
decision reached during a time that no actual armed ciintlict engaged 
this ciiuntry.  There. the Court upheld a tindinp tha t  since rinc per cent 
of the \- ation's sfeel industr!- iiutput u as  needed for defense purpil\cs. 
the Prcaidcnt had the authority. under the Taft-Hartley \ c t .  ti l cnjiiin 
the uiiirin from conrinuing in strike.  a t  least for cighty cia:-\. T h e  
critical factor uprin \i hich the inluncriiin \I dF h.ired a n d  sustaincd 11 ,I* 

d iietcrrninariiin that even rhc temporary una\  ailabl~it! {if (,ne per ccnr 
i j f  the indu\try'< iititput might imperil the \.ation's safety.  (,(insid- 
cratiiin\ char the iniunctirin might infringe upon t h e  \I iirkers' ciinstitii- 
tiiinal rightsiiffree .iasiiciatiiin. urpcrhap5thc rightnut tci \!(irk. fell. dt 
least tempiirarily. before these findings Sh i~u ld  c.1~ 

icntion-the difference t i e t n  ren the Youngstoxn and 
-tie so dccici\e' \\ iiuld r c c ~ i u r ~ c  to  Taft-Hartley or  

n t)>- Presidcnt Truman in lY.52 ha\?  a\  iiided the issues that mado 
the Yriung.rto;n c a ~ e  SII difficult? \\e nrcd niit. indrrd cannot. ansner 
that no\\ I I i rnc\er .  these cases illustrate the n t r n t  to  \I  hich public 
a n d  pri\dte interem merge and clash in eiintro~ersiec y o  \itall!- affect- 
ing the rccuriry uf the Sa t ion ,  T h e  res~ilution iif \uch cases is made no  
niiire simple o r  certain hy the multitude ofciinsidrrdtiiins that. \\ hile 
indisputably relc\ant.  arc outside the records before the court*. 

O n  a lejs grand scale than the steel indurtry litigatii~n. but perhaps 
nc  ]os\ jignificdnt. a re  the caws that ha\c  stcmincd from the ciinipeti- 
tion tier\\ ten the claim\ of natiiinal securit!- and pcrwnal right\. T h e  
hulk of the m a n y  recent decisiiins concerning the ciintrmpt pii\\ c r  r i f  

Congrcssiirnal ciimmittecs prinidcs .I graphic i l lustrat i~n.  Some be- 
Iirxc tha t  theac caaea may br dispiisrd iif b>- rhc Ciiurt 's  balancing rif 
the security iif the Satiiin against the frcedrim (if the indix idual 
litigant. If thew are t h e  appropriate \\eighty to put in the scalcs. it is 
niit Turprising that the balance is usually struck against thr indit idual 
If b.ilance \IC must. I u r inder  \\ hether im rhe indi\idual'a side 
might nut also place the importance iif our sur! 11 al as a free natt i in.  
T h e  issue. as I see it. is nor the  indi\idual against society it i j  rather 
the \\ i*c accr,nimi,datirin of the neceesitics ( i f  physical s u r \  i \  dl \\ ith 
the rcquiremrnta iif spiritual sur\  i \  al. Lincoln once asked. "[Is] 11 
possible tri lose the nation and yet presrr te  the ( :ons t i t u t i r~n .~"~~  Hi* 
rhetorical queatiiin called for a negatire an juc r  no less than its cmi i l -  
lar>-: " I s  it possible to I I I S C  the Ciinstitutiiin and yet p r e s m c  the 
Vation?" O u r  Crinsritution and \-ation are m e .  Sei ther  cdn e\ist  
(1 ithour the other. It is ii irh thia thought in mind tha t  5% c ah(itili1 gauge 
the claims iif those \i ho assrrt  that national cccurir>- requires uha r  o u r  
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Taturally the radiatirins of security requirements have come before 
the Cuurt in ciintexts other than Congressional in\estigations. Even 
more closely connected 11 ith the defense effort have been the decisions 
concerning the right to emplovment in government and industrv. 

One may compare. for e iample,  the 1959 case of Green; c. 
McElroy I' n.ith last Term's decision in Cafeteria Workers i'. McElroy.i8 
In the former, a serious constitutional issue \\as raised by the Sa\y's 
action in denying, on questionable grounds, security clearance to a 
prirately employed aeronautical engineer. This ,  in turn, effectively 
precluded him from pursuing his occupation. T h e  Court v a s  able, 
hoverer ,  to dispose o f the  case on the non-constitutional ground that 
requirements of confrontation prescribed by existing I a n  had \I rung- 
fully been ~ g n o r e d . ' ~  In Cafeteria Workers, on the other hand, \i here a 
short-order cook employed by a concessionaire on a military base was 
summarily refused further security clearance u ithout hearing, expla- 
nation, or opportunity to rebut, the Court reached the constitutional 
question and, by a fix e-to-four vote, decided it against the employee. I 
joined 311. Justice Brennan's dissent, \I hich took the position that the 
Court, \rhile conceding petitioner's right not to be injured arbitrarily 
by the Go~ernmen t .  in fact made that right nonenforceable by refus- 
ing tn accord petitioner any procedural protection. 

One of the principal difficulties presented by these "security risk" 
cases is that the claim uf necessity takes the form nf an assertion of the 
right of secrecy. Thus.  the claim, b j  its very nature, tends to restrict 
the ability of the Court to eraluate its merit. This  in turn impairs the 
efficacy of judicial rel-ieu as an instrument for preserving the guaran- 
tees of the Bill of Rights. LVhile the dilemma is in smne cases serious. 
Cafiteria R'orken, the most recent expression of the Court's r iev s on 
the subject. does not, in my  judgment, represent a satisfactory 
guidepost for resnlution of the problem. 

O u r  enormous national commitment of defense \I ill. of course. pose 
still additional, difficult problems for the courts. \Ye have, in the past 
considered,jO and \I ill  probably be called upon in the future to review, 

"360 L S 4.4 (1959). 
"16' L S. 886 (iY61j 

Cule 1 Young, 1 < l  U S 116 i I V j 6 ) .  Ihmirmg, 
ositioni, rhcpoveraf rhe  Lxecufiie iummarrly to 
I "f ""atlo"a1 iecunry".  \ m r e I l ,  5 Searon. 159 

nonsrn~ni ie  puirtionr L S 3 3 5  i I Y j Y ) ,  requrmggoxrnrnenr  agencies dtrmmmgemplo)ecr 
on security gruundr to afford the employees an opporrunity to ~ c e  the charge 
to cunfronr adicrre i i tnes ir i :  Kent b .  Dulies. 33-  U S  114 iI958), upho 
c r m n s  t o  t r a w l  freely tn the absence of c o m ~ l l m g  reitriciiiini clcar ly t o  bc 
Ilona1 actlo" 

u r l - K - T  R . R ,  Jj7L S 2 6 I ( l Y j 8 I , H ? l a n d i  \\arsun,!8- 
F 2d 884 (6th Lir j ,  cerr. denied. 348 L S 8-6 (1961) Cf the recent decision of .4ustrabl'i 
higheircourtIn\alrdaringa far reachmg beteran' i  preference ~ta tu te  an  thc ground chat u i th  the 
\lorld \\ a r  I1 emergency pisc,  t h e n  sr pouer  lurrificarion far such l a u s ,  under the 4urtralian 
Conrrtrur~un. had ceased lliauarra Diirrrcr County Council \ \\ickham. 101 Commv L R 
487 (Xurfl 19'91 

267 



MILITARY LAB' REVIEW [Bicinr I<\ur 

cases arising ulit ( i f  the  eifiirt to acciird o u r  large number ( i f  \ ctcran5 
special compensation o r  preferenccs in rcturn for their her\ ice til rhc 
country. \I hile recognizing the need fur such priigrains. t i  e arc  a l w  
asked to crinsider to u hat c u e n t  such preferences impinge (in oppor- 
tunities nfnther ciri7ens. \\ hiisc public sen  ice and a cliarc are no  ILSS 
dcserving of recogniriim. Questions concerning the rcvic\\ i d  inilitar:. 
prricureinent. in the light i d  cldinis of emergency nccd. espert ludg- 
ment and sccrecy (if infnrmation are still Iargcl!- tinresi,l\eil. T h e  
probkm ilf the e w n t  ro u hich members i i f  t h e  drmcd forces may 
properly express their political T ieu s t~ other tnxips.  part~cularly 
subordinates in the chain iifciininiand. and til thc public at  large. arc 
subjects (if contrrncrsy. Questions i i i t h r  right i if the people to hnmi 
\\ hat their gmernment  is doing, their right to trdic1. spedL. congrc- 
gate. beliekc. and dissent u ill arise again and again. It i \  t i l  the courts 
tha t  the taskiifadjudicating many i i f  these right\ i \  d c ~ c g d t e d .  I am m e  
I\ ho helictes firmly that the  Cuurt must  t ie  J igilant against neglect < i f  

the requirements of iiur Bill (if Rights dnd the perwnal rights that 
document 11 as intended to guarantee for a l l  t i m e .  Legislati\ e o r  C'\CCLI- 

rive action crnding our  citizens' rights in the nanic of security cannot 
be placed on a scale that \\ eighs the puhlic's interest against that i i f  rhc 
indisidual in ,I sor t  of "coiint the heads" iashirin Ilemiicracy tinder 
our Cnnsritutioii calls fiir Iiidicial deference to the cirordinate branches 
of rhc Oivernmenr and their judgment uf I\ hat is eswntial tu the  
protection rif the  \ation. Bur  it calls nri Iecs for a steadfast priitectirin 
rifthose fundaiiientals imbedded in the Constitutirin. s o  inciirporated 
for the express purposc iif insulating them from piissible 
the moment. Our  history has demunstrated that n e  must  
on guard against the diminution iif iiur rights through e i c  
of our security and a reliance o n  militas!- solution> fiir (ius p 
the c k i l  go\cmment. as u e  are against thc usurpation d c i ~  il  authiir- 
it!- h>- the army.  That  is the impiirtant leswn of thc (:ourt cases. niiiqt 
of n hich ha\-c arisen nor through the iniliati\ e (if the  militas!- wching 
pouer  for itself. but rather thmugh gu\cmmental authnrizariirn for 
interienririn of military considerariiin5 in affairs pr(>pcrl!- recened tri 
(iur ciiilian institutions. 

In concluding. I must say tha t  I ha \? .  i i f  ci iurse.  nut touchcd upon 
e\ ery type of situation having some relation 10 o u r  military cstatilish- 
ment n hich the  C;iiurt consider\. Thrize to \i hich 1 ha\  e piiinred might 
suggest to siimc that the Ciiurt has  a t  rimes exceeded its rolc in this 
area.  11) vien of the  niatrer is th 
role that the coiirts can truly pla 
people against military suprema 
Legislature and the elected F\-ecu 
hility for fashioning and executing piilic! cirnsiitenr \i ith the (:on- 
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stitution. Only an occasional aberration from norms of operation is 
brought before the Court by some zealous litigant. Thus  \re are 
sometimes prmided v ith opportunities for reiterating the iundamen- 
tal principles on \ihich our country was founded and has g ronn  
mighty. But the day-to-daj- job uf upholding the Constitution really 
lies elseuhere. I t  rests, realistically, on  the shoulders of every citizen. 

President Eisenhower, as he left the l l h i t e  House only a year ago, 
urged the knerican peuple to be alert to the changes that cume about 
by reason of the cualescence of military and industrial poirer. His 
\\urds n e r e  these: 

[Tlhis conjunction of an immense militarv establishment and a 
lar e arms indurtrv is nea  in the .\merican experience. The total 
intguence-econoniic, political. e\  en spiritual-is felt in a e r y  city. 
every state house, every office of the Federal Garernment.' , . , 
[\V]e must not fail to cbmprehend , , , [the] rare implications 
Our toil, resources and livelihood are all in\of.ed: so is the veri 
structure of our society. 

[\\'le must guard against the acquisition of una arranted influ- 
ence . . . b s  the military-industrial complex. . . . 

\!e must never let the v eight of this combination endanger our 
liberties or democratic processes. \Ye should take nothing for 
granted. Only an alert and knou ledgeable citizenn- can compel the 
pro er meshing of the . . . machinery of defense ith our peaceful 
mettods and goals, so that security and libery may prosper to- 
gether.:' 

Coming from one \\ ho u as our  great Field Commandrr in \ lor ld  
ti'ar I1 and for eight years Commander-in-Chief as President of the 
United States, these words should find lodgment in the mind ofevery 
American. It is also significant that both his predecessor and his 
successor have conveyed the same thought in slightly different 
n o r d ~ . ~ ~  I am sure that nnne of them thought for a moment that 
anyone was deliberately trying to change the relationship between the 
military and the civil goiemment .  But they realized, as we all must, 
that our  ireedoms must be protected not only against deliberate 
destruction but also against umvitting erosion, 

K e  may happily note that the Constitution has remarkably weath- 

Times, Jan. 18. 1561, p 2 2 .  cols 3 ,  6 
idem Kennedy. ~n h a  special  message to Cangresr on the defense budget dellrered 

rhurrly after raking office, declared '\-either our  strategy nor our psychology a i  a nation--and 
certainly not our economy-musr become dependent upon our . . mainfenance of a large 
milifan crtablrihmenr . . Our arms must k subject to d f imafe  ciiilian ~onfro l  and cum- 
mand at a l l  times 

Similarly. President Truman, on such o ~ c a i m n s  as 
creation oiaringleDeparrmenrafDefenie. o ~ e r u h i c h a  
of General \Lar%rrhur a i  Commander of United Kariuns forces in Korea. reirerated these 
beliefs 1943 Public Paperiofrhe Prerrdenriof rheCnited Sratei Harry S. Truman5i&i j .  5 5 8  
(1961): 2 Truman Uemorrr 445 (15363 

269 

. ." > \ Timer. \larch 25, 1961, p.  16, cals. I ,  2 



ered a i a r ie ty  ( i f  crisez. Sonic \ \ere  .IS ,wtitc as h r * e  \\e fdce trrday 
Today.  as a h  ays. thc peiiplc. i i r i  l ess  than their ciiurrs.  mu*r remain 
iigilanr to presene the principles of uiir Bill of Rights. lecr in i n i r  

dccire rii he secure u i' Iosc oiir abilitv til be frce. 
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DEFINITION AND GROWTH: ROSS ON 
THE HISTORICAL BACKGROUND OF THE 

1968 ACT 
The desecration of librarv books b marginal comment or IC- 

moval of pages is not to be ;spoused. fn  one n av. hon exer, such 
actiiins mar be taken as a measure of the utilitr cif those articles so 
abused. This selection x i a s  tarn from the cdlection of The JAG 

Journai ( U S S )  held by each of t ~ o  malor libraries.' 
\ \ h e n  President Johnson signed the 1lilitaryJustice i c t  of 1968 

into la\\, he issued a statement briefly outlining the legal condition 
of.\merican militarv personnel at xarious rimes in our histors. He 
marked this .Act as'an ad\ance equal to the promul ation bf the 
Uniform Code of \lilitarr Justice in 195 I and sai%of the ne\$ 
statute's I alue to militarr personnel. "I am glad it oes to the rant of 
the system thes defend'for all of us-the right d ever)- citizen to 
justice and faimcss undcr the la\6,"z 

The genesis of this landmark legislation is a challen ing case 
study in the general quesrion of hoa l a s  develops: the krces  for 
chaige and those which resist change appear and fade d U  av; com- 
petition among interest p u p s  for attention from the k&laturK 
causes delicate maneuvering and outcomes are goxerned bs  a host 
of external factors: finallr. the adversary svstem hammers out 
something not totallsobje~tionable to anvnf the malor participants 
at a time n hen the congress is read)- a d  ''Ian" is made. 

That legislative history is equallj- I aluable for the detail in \r hich 
it exposes the grmrth of interplay betoeen civilian and military 
la\\ . General Croa der spent years trying to get the 1916 .Articles of 
\\ ar through Con ress his disagreements with General .insell 
xiere publiclr airelin t ie  committee battles preceding enactment 
of the 1920 .<rticles: and the Cudr of I95 1 folloaed rears of civilian 
studies. inter-senice dispute, and 
House and Senate. Hoverer. all 

extended heariigs bv bnrh the 
of those n e r e  domiiated by a 

latent c i i  ilian-militarv confrontation \i hich tended to cloud sub- 
stanti\ e issues. The ingress of the 1968 .Act \\ as not immune from 
some uf the samc t ! k ,  but d distinctly different flaLor came 
increasinglv to dominate the process. "Reconciliarion" might be the 
best one ii ord for this nen flaxor because the civilian proponents of 
chan e found rtron support from military SOUKKS on manr points 
and tze defenders okthe military syrtemfdund a surprising Cecugni- 
tion of their arguments for unique military procedures and stand- 
ards in man? cases. . i l l  \ \ a s  not peace and gentleness, but the 

'S ince restored through the counei j  of the Srm) L ib ra r ) .  
T h e  f u l l t e x r i i r r r o u r a r ! 3  JSCJ  IIOiID6YI 
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background of this legislation and cogentlv summarizes the mal& 
changes. He idcnrifirs thc impetus for chknge in most casc5. and 
rztahlishrs a careful ' audit t r i i "  of each maFir chsn e Theru arc 
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THE MILITARY JUSTICE ACT OF 1968: 
HISTORICAL BACKGROUND? 

Joseph E. Ross* 

.llmost immediatel!- after the Uniform Code of l l i l i tary Justice 
went into effect on \lay 3 1, 195 I ,  recommendations for improvement 
of the ne\! system of military lustice began to he made-by the 
services, by the judges of the Court of l l i l i tary Appeals, by civilian 
agencies, and by individual citizens interested in military justice. 
Continuously thereafter until the present time such recommendations 
for change persisted. Although there had been a feu changes made in 
the Code beta een 195 1 and 1968, including the important rerision of 
.Article 15 in 1962,' it v a s  not until the enactment of the l i i l i tary 
Justice . k t  of 1968? that a substantial revision of the military justice 
code v a s  made. . i s  it turned out,  the neu law \%as the synthesis of 
recommendations received from all  of the mentioned sources. 

I .  SERITCE RECOLIXIEND.ATIONS 

Many of the recommendations for change came from the "Code 
Committee." T h e  Code Committee, consisting of the judges of the 
Court [if l l i l i tary .\ppeals and the Judge Advocates G e n e ~ a l , ~  mas 
established by Article 6;(g). UClIJ , '  to meet annually to make a 
comprehensire surrey of the operation of the Code and to make an 
annual report thereon. In its first annual report the Committee s u b  

TReprinred u i r h  permission of the aurhor from 2 3  JAG J I 2 5  (1969) 
"Chief. .American Lau D n i s m  and .Assistant Director for Research and .Analysis, The 

LibraryofCongrerr B -4.. 1941,LL B , 1948. Sr John'rUni\erriru -\rrherimerhirnnieleuar 
vritfen, rhe author i i a i  a Captain in the Judg! Adiacare Generai's Corps, LSNR 

'Pub. Lau 8 7 4 4 8 , s e c  I ,  76Srar 44;(1962) Orherre\isionrincludedrheadditionof.Article 
i8(a!  m I960 (Pub. Lau 8 6 4 3 3 ,  rec.  1i1). 74 Star. 468 i1960)!, and .Article 1 2 l a  m 1961 (Pub 
lau 8;-38I. sec 1(11. i j  Star 814(1961)).cena~nm~norch~npsmade b) theNa\gJ.GCarpr  
Act in 1967 (Pub Lau YO-1-9, 81 Scar 546 i1967). and the errablirhmenr of the Courr of 
\ l d m r y  .Appeals a i  the L S Courr of Xlilitary Appeals under 4rticle I of the Constitution ~n 
June 1968 (Pub. Lau 9&140. 82 Star I 7 8  (1968)) 

l P u b  La\$ 9 0 4 3 2 .  8? Star 1335 (IV68! 
%cludmg the Gcneral Counicl of the Department of Tranrponarion 

10 L S C 86- k). 
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mitred sereral  prr~piisals f o r  change and made threc r c c r ~ n i m c n d d t i i ~ n ~  
to the Congrcsc: 

(I) T h a t  le i5lation be enacted prrxcnting spccial courwiiiartidl 
frwn aofudgmg had ciinduct dizchargrs. 

(2)  That Ciingress rake nn lrgislatiie action on the o thr r  itemi 
herein enumerated at this time. 

( 3 )  T h a t  this Committee k authriririd tu iilc I[? annudl rrpirrt a t  
the clnse of each calendar year. '  

In its next r e p ~ i r t . ~  the Code Crimmittec rccummended n u m c r i ~ u i  
legislarite changes. Interestingl>-, the>- included such proprisalr 2s 

one-officer general and special courts-martial. extensiiin of the tinic t i l  

file a petition for ne\\ trial under .\rticle -3 ,  CC\lJ  from one  year to 
t v o  years, the use of non-verbatim records of trial in certain general 
ciiurt-martial cases. and certain other procedural reforms. In m e  fiirrn 
o r  another these propusals came tu be included in the llilitary Justice 
.Act of 1968. T h e  Committee also recammended increasing thc nun- 
judicial punishment po\r e n  of commanding officcrs. and the cnact- 
ment of a specific had check article. The  latter proposals \I err  enacted 
into la\\ in re\ised fiirm in 1962 and 1961 respecti\rly a In 1954, no 
action ha7 ing been taken (in the pre\ ious recommcndationi. the (:ride 
Cummitree reiterated them. and reciimmended hearings o n  them 
befure the .Irmed Services Committees.Y In  1955. the prriposalc \\ ere 
ddr anced by the Department of Defense dnd hrmally introduced in 
the  Senate and Houce (if Representatires.'O Hearings on  the Hiiube 

bill u e r c  initiated in the spring of 1 9 i 6  by the Huuse Armed Ser\ices 
Committee. hu t  \!ere not concluded before thc adjournmcnt i ~ f  Con- 
gress. 

T h e  Code Committee continued. unsuccessfull! , to urgc adrrption 
iif its legislati\e proposal. \vhich had come til be k n w n  as thc "Oni-  
nibus Bill." in 195;. 1958 and 1959, In 1960. h o n e v e r .  unanimit! iii' 

the members of the Committee ended \ \hen the .Army member 11 ith- 
dreu the Army'5 support of the bill, in f a t  or  iii st! eeping propmal 
fnr reform made to the Secretary i i f  the \rm>- b>- a ctimmittee of 
grneral officers headed by Lieutcndnt General Herbert R .  P(iu ell .  
U.S. Army. The Pouell Report. vhich is contained in the .irni>-'i 
section of the 1960 Code Cummittee Repiirt." and !I hich 15 as chardc- 

Thc \ a > !  a n d  C I ~ ~ T ~  Guard  drapr i id  a i i h  r h i  
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terized by the then h v y  Judge Advocate General as tending to move 
military justice hack toward the old "paternalistic" system, thus re- 
sulted for the first and only time in there being no joint report by the 
members of the Code Committee. 

In 1961, the staff of the House Armed Serrices Committee sug- 
gested that, because of the press of legislative business in the Con- 
gress, indilidual sections of the Omnibus Bill deemed most important 
in the administration of military justice he submitted separatelj- for 
the consideration of the Congress. .\ccordingly. three separate hills 
\\ere drafted and designated respectively, for reference purposes, as 
the ".\", "B", and "C" Bills. T h e  ".Y' Bill provided for increased 
authority of commanders to impose nonjudicial punishment. [Tith 
certain changes, it xias subsequently enacted into la\r in 1962. T h e  
"C" Bill provided for a specific "had check" article, and it was enacted 
into Ian in 1961, as aforesaid. T h e  " B 3  Bill included provisions for the 
single-officer court, increased authority for laa officers, and pro- 
cedural changes, many of u hich came to be included in the Military 
Justice Act of 1968. In 1962 t v o  more hills, 1abeled"D' and "F', were 
proposed, "D '  prnriding for pretrial sessions before law officers. and 
"F' for imprnrement of sentence execution procedures." These 
measures were not acted upon. 

In 1963. the Code Committee combined the "B" and "D" Bills into a 
single ne\% proposal denominated the "G '  Bill, adding to  it forthe first 
time the significant recommendarion that a had conduct discharge 
may not be adjudged by a special court-martial unless the accused has 
had theopportunity for representation by qualified la\%yer counsel. In 
the same report,13 the Code Committee also proposed an "H'  Bill 
modifying . \nick 73  to extend the time limit for petitions for new trial 
from one to t u o  years, and, significantly, authorizing the Judge 
?.d\ocate General to consider petitions for n e a  trial in all court- 
martial cases, and not merely those which included a punitive dis- 
charge or confinement for one year or more. Due to the press of 
legislative business, hoaerer .  no hearings mere held on the proposals 
in 1963, 1964or 1965. In 1966, hoirever, t h e " G '  and"H'  Bills \ \ere 
introduced in both the House (H.R. 273,277) and the Senate (S. 2096. 
20971, and hearings \%ere held on these and other proposals of Senator 
Sam J .  Ervin. Jr., before joint sessions of the Subcommittee on 
Constitutional Rights of the Senate Judiciary Committee, and a spe- 
cial subcommittee of the Senate Armed Services C ~ m m i t t e e . ' ~  No 
legislation L i a s  reported out of committee folloning the hearings. In 

I *  in ' F Bdl. abolrshing the summary cour(-martial, had k e n  drahed but uai  nor agreed 
u p  b) all of the m e m k n  of the Code Committee 

laCode  Commrrree Reparr. 111 63-12131863 
1 4 S r r  ' C O P G R E S S I O X ~ 4 L  PROPOS.4LS." aqfm p 27: 
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August lY6- ,  hiinever. Ciingressman Charles I:. Bennett (if Florida 
introduced H.R. I ? T O C .  a hill combining the "G" and "ET' Bills riithc 
Ciidc (:iimnmittce. Hcaringaiin H. R. 1?-OC uercc(inducted befirrc the  
IIiiu\e (.iimmittee <in \rmed S e n  ices on September 1 1  and October 
26. 1967. Subwqucntly. this bill. \\ ith cerrain amendment\. \ \ a s  
redcaignatcd ti! \Ir. Bcnnett as €1. R. 159-1. \ \ a s  reported fa\(irdhl,v 
hy the Hiiusc irmrd S e n  ices Committee on .\lay 2 I, 1968, and \\ as 
passed by the HouseonJune 3 .  1968. T h e  billasthus passed included: 

1 \ nea kind of rpccial ciiurt-martial vhich included a l a u  
officer. 

2 .  Sinolc-ufficcr gencrdl and 5pccial courti-martial on request of 
rhe "accused: 

3 .  I.au T-cr counrel for an accused as a prerequisite to thc adjudging 
of a had conduct discharge: 

4. Prerrial ses(iiin( I n  general and 5pccial court,-rnartial \i irh I a n  
ifficers. 

i .  1-arious procedural change,: 
6. Kei lsmns to irticle - 3  concerning petitions S i x  n e o  trial, 

for the Judee .Advocate Grncral IO Idedtc o r  modify 
gs or sentence in curtain court-martial c a m  

-1s ciplainrd herrinaftcr. substantial Scnatc dmendmenrs \T ere tri 
be made brkirr H. R. 15971 becamc the \IilitaryJusticc A c t  of 1'168 

11. R ~ ( : O ~ l ~ l ~ : S D . A T I O ~ S  B1- ClI~Il , l .A\~ AGl.S(X'S 

Sunieriius proposals for ret ision of the Unifnrnm Code of \lilitar?- 
Justice ha \  c been made b!- 1 arious individuals and agencies interested 
in military justice-bar associatii>ns. \ etcrans' iirganizations. la\\ 
schools. and members of the bar. \-orable bccdusc uf their ciintrlhu- 
tiiin to the legislation \\ hich ultimately hecame the \Iilitary Justice 
\cr of 1968 arc thcse: 

A .  .4.tfERICA.V LEGI0.V 
F~c~ll~i\\ ing the rileasc i i fan  eytensii-e report on thc Cniform (:ode of 

\lilitary Justice and the  C:iiurt [if \lilitar>- .\ppeals in l Y 5 6 ,  the 
American Legion sponsrired a bill in furth 
hill \I as intr,duccd in the House as H R. 3 
philosophy r i f  this bill \I ds the  rcmiii al of c 
(if command influence upon the decisions of ciiurtr-martial. and thc 
placcmcnt of the administration (if military lustice more nearly in line 
\i ith c i i  ilian practice. .Among the specific changes reaimmended 
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nere:  prohibiting court-martial trials in time of peace for purely 
ci\ilian-type felony offenses; l 5  requiring la\\ yers on all inferior 
courts, the la\\>-er to be under the rating authority and ci>mmand of 
the Judge Advocate General; authorizing the Court of llilitary \p 
peals to prescribe rules of prncedurr for all courts-martial; granting 
lau officers of courts-martial the full status of a judge; and placing all 
boards of revien under the Secretary of Defense. . i s  might be ex- 
pected, the .American Legion propusal n a s  not greeted with en- 
thusiasm by the services dnd nu congressiondl action v a s  taken 
thereon. 

B. ASSOCI.4TIO.V OF THE B A R  OF THE CITY OF .VEK' YORK 

On .\larch 1 ,  1961, a special committee un military justice of the 
.Association of the Bar of the City of S e u  York concluded that the 
"Omnibus Bill" \\as fine as far as it uen t ,  but that it did not go far 
enough. Concerning the American Legion bill the report commented 
that its reflection of dissatisfaction \I ith the administration of the 
present system of military justice and general lack of satisfaction in the 
integrity and competence of military l a w y r s  \\ as unfounded. T h e  
report prnpused nn s\\ eeping changes; instead it proposrd corrective 
legislation \\ ithin the existing frame\< ork nf the Code. 

PROFESSOR JOSEPH .21. S'VEE, S.J 
Father Snee is a professor of lav  at the Lnirersity of Texas School 

of La\\ and a prominent military justice commentator. H e  has made 
several recommendatinns for imprnrement in the Uniform Codr of 
liilitary Justice in recent years. A s  early as 1955 he suggested such 
changes as: 

C. 

1. One-officer courts; 
2 .  llilitary judges vice l a \ \  officers; 
3 .  Courts of military re\ieu \ice boards of r a i e u ;  
1. Surnerous procedural changes, many of u hich have since come 

to be adopted. 

111 CO\GRESSIOK AL PROPOS ALS 

T h c  trio leading proponents of re\-ision of military la\\ in the 
Congress have been Senator Sam J. Er\-in, Jr . ,  a member of the Senate 

l o  Interritmgly, a case u hich has had substantially t he  same effecr has recently brcn decrded 
b! r h e L  5 SupremeCouir InOCal l ahan~ .Pa rke r ,  I93U S 2jR(IY69),theCounheldrhara 
court-martial has nu pnsdiction t o  f q  a mdaary member u ho commirs an offenre I" the cirilian 
community 1, hich IS not " r e r i ~ e  cnnnecred." 
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(,ommirrcc\ on the Jiidiciar)- and  the h i e d  Ser\ice\ .  2nd (.m- 
greyyrnm (:h,irlc\ t , Rrnnrtr. a mcrnbcr<ifthe House Irnicd Sen ice? 
(:ornmirtcc 

'I'hc S u h c i i m m i t t c e  on Ccinctitutional Rights of tlir Scndtc 
Judiciary (:oinniirtcc. 5 )  hich is chairrd I)! Senatiir t h i n .  has long 
included in i t \  area iifcirnccrn the ci~nstirutiunal rights of s e n  icemen. 
In  ear ly  1'162. thcrifore. the Sulrommittee ciinducted hearings to 
rc \ ic \ i ,  i i i f r i -  uliu, "the rights that (mngrrss had in mind hen rhc 
L-nifitrm <.iidc \ cd." T h e  Sobciimmitrcc heard testitnun>- 
fr i )ni  n iinieri I iir , including the  Judgr \d\ocatcs General 
and d ie  j u d p  ( I  in of > l i I i t q  ippeals.  and rollcited \iil- 
uininoiir inf<,rmatiirn (in rhc riperation ofrhc (.ride and  on  adrnini\rr<a- 
r i i  c iiirchargc priiccdurcs. 'The Suhcimimittcc also conducted an 
cxtcnci! e f i e l d  in\ emgation in Lnriipe "to iibtain facts and  vie\\ r a\  t<i 
the adcqu:ic>- o f  o u r  prc,cnr system of military ~us t icc  " Sub- 
q u e n t l y .  Scn.itirr f-'r\ in c u i c d  to he inrrtrduccd in the Scnarc I8 

.\giin. a\  i n  IYh!. iiuiiierous \\ irnr5acs tcatificd. sonir in suppiirt < i f  

and  other\ in r~ppiisitiim til thc pr[ipiisals. So further action v as raken 
o n  them. hri\iercr. in thc XYrh Congrcsa. t:arl! in the  90th (hngress  
Scn:Itur I.  r\ in. l i m e d  h!- other senator(. introduced S 2000, a coli- 
srilidatiiin and rrfinrnient r i f  hi? I8 prc! ious hills. S. 2009 \I ould enact 
t h e  "\Lilitary Justice \ c t u f  1967.'' The Defense Department ohiicted 
fir nuinrrous pro\isions ( i f  the prripii5cd act.  and n(i hearing o r  lither 
action \!as conducted thcrcrin. 

Late in the  RYth Congress, and after chi I-r\in hearings in rht. 
Senate. Congressman Bcnnerr inrroduced in the  Hiiusc €1 .  R. I61  I q, 'I 
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consolidation, \\ ith some amendments, of the 18  Ervin bills. . I s  soon 
as the 90th Congress convened in January 196 
duced the same proposal in the nen Congress as H. R. 226.  . i s  \\ ith S. 
2009, the Defense Department objected to numerous provisions uf 
H .R .  2 2 6 ,  and no further action u as taken thereon. 

. i s  indicated previuusly, in .\ugust 1967 Congressman Bennett 
introduced the Code Committee's "G" and "H' proposals as H.R. 
12705, nhich ultimately became H.R. 15971, and which passed the 
House in June 1968. 

IV. T H E  ERVIN . iLIEND?vIESTS 

In late June 1968. after H .R .  15971 had been passed by the House 
and referred to the Senate .irmed Services Committee, Senator Ervin 
advised the senices that, while he \vas gratified that the House had 
passed the bill, he did not regard the bill as containing the "minimum 
reforms of the Uniform Code of llilitary Justice necessary to return 
the military system of criminal justice to the leading position it so 
recently occupied in ?.merican la\v." H e  proposed to add to H . R .  
15971 m a n j  of the provisions of S.2009, specifically: 

1. Redesignation of the lau officer as military Iudge; 
2 .  Statutom creation of the field judiciarv; 
3 .  LVairer i f  trial bv full-member general'and special courts u on 

the motion of the defendant, without the need for approrarhy 
the l aa  officer and the convening authoritv; 

4 Removal of the existing limitation on < \ m e r  of summary 
court-martial bv a serviceman; 

5. Requirement of legally qualified counsel in all special courts; 
6 .  Requirement of a military judge In all special courts if a had 

conduct dischar e is to be adjudged; 
7 .  Redesignation 07 the boards of TCVLCU as Courts of Xiilitary 

Rerien as roiided in title IV of S. 2009: 
8. Revision o&he language in . h i c k  3 7  uith respect to command 

influence. 

In reply Senator Ervin \\as adrised that many uf his proposals mere 
acceptable in principle, but that the Defense Department had ob- 
jected to many specific provisions of S .  2009. T h e  principal problem 
areas a ere these: 

\Vhile the services agreed that the one-officer court concept \i as 
desirable, the elimination uf the conLening authontr's right to 
consent thereto. as proposed by Senator Ervin, xi as hot accept- 
able. 
T o  require militarv judges in all bad conduct discharge spccial 
courts-martial \ > a i  rihjectionable to the Sa \ ) .  because of the 
\bide dis ersion of its special court-martial commands and the 
inaccessl%ilits of militarv jud es to them; 
T o  require the detail of qualif!ed counsel for the accused in all 
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special courts-rnarrial \I uuld rrquire rrmi many ~ d d i t i r i n ~ l  
la\! vers; 

t To g i l t  the accused the ri ht tu  ohiecr a l i i  
summary court-martial cu& i m  rdc the rf 
ti<m ( 1 1  inilirarv justice. espuciaii if  a larr 
re uirtd in dll'specidi courts-mar&]: 

5 .  \ d i l r  ;he scrnccs favored the firld iudicidr>- omcrpt. thcy did 
nor fdior I t  frir special c w r r - m a r t d  taxi. 

6. 'The proposed cxpansian of - \ r rde  3 -  uith its limitations u n  
fnnuss 2nd efficimcy rcportr iir~uld hurr thc career ad~ancc- 
mrnr court members 2nd coun5eI. 

Sumeruus  discussions betaeen the acrvices 2nd the Srnarc . \rmed 
Seriices staif f o l h e d ,  In  the end,  the positiuns of i m h  d c z  u c r c  
modified to some c\ tcnt .  T h e  c m \ e n i n g  authority ciinscnt u ds  ciiini- 
ndted from the  iinr-officer court ciincrpt: d n  eYceptiiin for ph! sicdl 
impiissibilit> or milltar) evigencies \ \ a s  made to  the requiremcnr tor 
military judges in all badconduct diachargc ypccidl c~urt\-niarfial; thc 
dbsdutc  rrquireincnt (if detdiling a qualified cuunsel for thc accused 111 

all special courts-martial as relaxed to prw idc the accused (1 ith the 
ripportunity fhr such counsel upon request; the ribjectiiin to  the miid- 
ificatiim tii the right ti) refuse a summary ciiurt-martial \ \ a \  thus  
eliminated; the firld ludiciary concept \I as modified to apply onl! to 
general courts-martial: and the Article 3; prriposdl \I as a l s i i  m r x i i i i e d .  
\ \ i th  matter\ a s  thus agreed upon, it n a s  smririth sailing for E1.R. 
1 5 Y - 1  rhrriugh the Senate, and. as miidificd. thrlrugh the 1 4 i u 5 c  T h e  
President signed the bill o n  ?1October 1'168. T h e  llilitary Juaticv 3ct 
of 1Y68 became the la\\ 

Fur con\  enience (if the reader. each prm ision of the Unifurm (:ode 
i i f  lliIitar>- Justice substantially dffected by the 1Y68 .Act is listed 
belo!! \\ ith references to its legislJti\r histur!-: 

^ §  H16. \I t .  16. Courts-mnrtzal clarified 
Refcrcncci: H.R. 6 5 8 3 .  81th Cone., acc. l ( i1  S. 7 5 2 ,  8Yrh Cong 
scc. 2 ;  H.R. 2 - 3 .  89th Cung.. scc: I (2) .  S 2009. Yikh Cirng.. > c c .  
302: H R. 226,  90th Cung.. ETC. 2(b). 
58 18. i r t  18. Junidactron ofEenera1 courti-martial 
References: H R. 2 7 3 .  89th Con iec l (3) .  
§ S l y .  .\rr 19 /urlidictron ofiprcia~~luTn-morriai 
References: S. -50. RYth Crmg.. sec. I :  S. 2009. 90rh Cong.. iec .  303: 
H.R. 226. 90th Cnng.. scc 2(d). 
$820. \rr 20. Jurisdiction o / rummnr~  courts-mnrnoi References: S 

? Y ,  8Yth Cone.: S .  200Y. YOth ( h e . .  YFC. 30.1: H.R 2 2 6 .  9Oth 
_. 
Cong.. sec .  ?(<I 
1826. .Art. 26.  ~ b f i / t r q j j u d g e  
References. S .  4. 89th Cring., sec 3 :  H.H 2 - 3 ,  XYth Cong.,  sec. 
l ( 7 :  S .  2009. 90th Cong.. sec. 306. H R 126.  (inrh Cong..  sec. !(g) 
(2) .  
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5 8 2 7 .  .Art. 2 7 .  Detailoftrialanddefensecounsel 
References: S. 2009, 90th Cong.. sec. 307. 
9829. Art. 29. Absent and additional members 
References: S. i 5 2 ,  RYth Cong., src. 5(ch H.R. 273,  89th Cong.. 
see. 1(Y): S. 2009. YOthCong., see. 308; H.R. 224, YOthCong., see. 
2 l i i  
i k i i ,  .\rt. 37 .  Lnlawfuiiy inpuencmp a t i o n  ofcoun 
References: S .  719. 89th Cong.: S.  2009, 90th Cong., sec. 3 10: H.  R. 
226,-90th Cong., sec. 3(a). 
5839. .\It. 39, Sessions 
References: S. 7 5 7 ,  8YthCong.; H.R. 2 i 3 ,  89thCong.. sec. 1 ( l 2 ) ,  
S. 2009, 90th Cong., sec. 3 1 2 ;  H.R. 226, 90th Cang., sec. 5. 
5810. ?.rt. 40. Cuntmuancer 
References: H.R. 2 7 3 ,  89th Cmg.. see. l (13) ;  H.R. 226. YOth 
Cong., sec. 6(a); S.2009, 90th Cong., sec. 3 1 3 ,  
5841. .Art. 41 Challenger 
References: S. 7 5 2 ,  89thCong., sec. 8; H.R. 2 7 3 ,  89thCong.. sec. 
l(13): S. 2009, 90th Cong.,sec. 314: H.R. 224, 90rh Cong.. see. 
6(bi. 
5842. I r t .  42. Oathi 
References: H.R. 2 7 3 ,  SYthCung., sec. l ( l5):  S. 2009. YOthCong., 
sec. 315: H.R. 226, 90th Cong.. sec 6(c). 
5845. Art. 45, Pleas of the mcured 
References: H.R. 2 7 1 ,  89thCong.. sec. 1(16), S. 2009, 90thCong., 
sec. 316; H.R. 226, YOth Cong., sec. 8. 
5851.  k t .  5 1 .  Votingandrulrngi 
References: S. 7 5 2 ,  89th Cong.. see. V; H.R. 2 7 3 .  8Yrh Cong.. sec. 
l ( l 7 ) ;  S. 2009, 90th Cong., sec. 318;  H.R. 224. 90th Cong.. sec. 
1 nib) 

. .\rr. 5 2  Sumber o f ~ o t e s  reyuired 
References: H.R. 273,  89thCnng., sec. l(19); S. 2009,90thCong., 
see. 319: H.R. 226,  90th Cung., sec. 11. 
5854. .\It, 54. Record of trial 
References: H.R. 2 7 3 ,  89thCong., sec. l(20); S. 2009.90th Cong., 
sec. 32% H.R. 226,  90th Cong.. sec. I!. 
5857. .\It, 5 7 ,  Efferrtine date ofsentences 
References: This revision of.\rticle 57 I\ as originated bv the .irmv 
and nas included in the DOD legislati\e rogram f6r the 90th 
Congress. The proposal uas  formulated ollouin com laints, 
concerning the notorious Captain Letv c a i  tha; t!e C&rJ did 
not permit "bail" pendin appellate rexiea 
5846. .\rt. 46. Rrwieu by % y d  of rewiew 
References: S .  748 89th Con S. 2009, 90th Cong., sec. 401; 
H.R. 226 YOth Coh 
5868. .irty 68. Brancf.dffes 
References: S. 2009. 90th Cong.. sec. 402(b): H.R.  224, 90th 

scc. 2 t j ( l ) .  
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TOTAL LEGAL SERVICE: DESAUSSURE 
ON THE LAWS OF AIR WARFARE 

This pioneering article by Colonel Hamilton DeSaussure dis- 
cusses the dilemma created by the inadequacies of the la\rs of \r.ar, 
especiallv the lau ap licahle to air operations in light of the need of 
air lanners and fl& ersonnel to h o u  their rights and duties 
un&r the la\<s of u ar. +his earl!, recognition of the chaotic state of 
the la\\s of aerial warfare has heen oidelv acknoaled ed today. 
The work of the International Committee of the Red &oss (fre- 
quently referred to as the 1CRC)from 1969 to 1973 has resulted in 
[\io draft Protocols to the 1949 Geneva Conrentions. The first 
Protocol concerns international armed conflict and the second Pro- 
tocoldeals a i th  internalarciri luarconflicts.  These draft Protocols 
hare been presented for consideration to a diplomatic conference of 
states, the first session of v hich met in 1974 in Gene\a, Snitzer- 
land The objectixe of these efforts IS to improxe and develop the 
laa s of n ar. 

In order to make more knau ledge readilv a\ ailable to air planners 
and aircrens. nea educational materials'and pro rams are pres- 
ently being prepared m accord a i t h  a ne\\ D O D  %irectwe estab 
lishhg a laws of u ar program.' 

The Air Force has initiated a project to prepare a complete state- 
ment ofthe laus of aerial warfare and when this uork is completed 
the Cnited States will be the first nation to hare completed such an 
effort. But this is in our tradition. -4s a result of the r o r k  of Dr. 
Lieber duringthe American Civil n'ar, the United States became the 
first nation to clearly state the laws of war as they applied to land 
operations. The present .Army Field hlanual 2i-102 can be traced to 
Dr. Lieber's earlier uork. In like regard, Colonel DeSaussure may be 
regarded as the "father" of an effort at clearly stating the laws of war 
as they pertain to air-operati~ns.~ 

Intruducror) ibirracrprepared by Captain Richard]. Eriction. L-S\F, Editor. 
The Air Font Lo; Reue; 
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THE LAWS OF AIR WARFARE: 
ARE THERE ANY?? 

Hamilton DeSauisure* 

.ictivity has increased within the United Sations recently to reex- 
amine the laws of \rar and to update them to meet the modern 
conditions of armed conflict. In a resolution adopted unanimously on 
13 January 1949, Lh- Res 2444,' the General Assembly emphasized 
the necessity for applying basic humanitarian principles to all armed 
conflicts and affirmed the three principles laid down by the Intema- 
tinrial Committee of the Red Cross at their Vienna conference in 1945. 
Fir:it, that the rights of the parties to a conflict to adopt means of 
injuring the enemy are nut unlimited; second, that the launching of 
attacks against the civilian pupulationsarsuch is prohibited; and third, 
thar ".I distinction must be made betlieen persons taking part in 
hostilities and the cirilian population \rirh the vie\v of sparing the 
latt8-r as much as possible." T h e  General Assembly Resolutiun 
then invited the Secretary General, in consultation with the Interna- 
tional Committee of the Red Cross, to study how to better apply the 
existing 1au.s of war for "the better protection of civilians, prisoners 
and combatants and for the further limitation on certain methods and 
means of warfare." All states \%ere asked to ratify the Hague Laa s of 
\f a r  Conventions of 1899 and 1907, the Genera Gas Protocol of 1925, 
and the Geneva Conventions of 1949. Pursuant to that resolution, the 
Secretary General circulated for comment among member states and 
international organizations a report entitled "Respect for Human 
Rignts in Armed His report contains a historical surrey 
of the existing international agreements pertaining to the la\% s of 1% ar, 
urging those states which ha te  appended reservations to \I ithdraw 
them. T h e  Secretary General requested that "special emphasis be 
- 

tl-prinred rich the permisstun of the aurhor from I 2  J.\G L R L \ .  242 (1970) 
*B F Goodrich Ruferror of Lax, Unwerrm~ of .*mn Schwl of Laii Rofmor  D e S a u r r u ~  

ipenr the past academrc year a i  4srociate Dvecror of the Inrrirure of A n  and Space Lau a t  
McGIII Lnnerray  -\r the time this a m c l e  UBI urifien, rhe author had retrred from rhe United 
Starcs A u  Force uirh the rank of Colonel and v a s  m 4siociare Professor of Lau at 4kron 
Uni\<rsiry Lax School 

LL-nired Vations General irremblr Rcs~luram. 2144 YYllI  1 3  Jmunrv  1969. 
* R v p r t  of Secretary General, Rerpecr for Human dghk In'.Armed C 6 f l ~ t .  V V 2 0 ,  20 

h o \ e n k r  1969 
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placed iin the disseminatiun rif the c m \ e n t i m s  tcl militdr)- pcrsimnel at  
,111 lei  c l s  iifauthority. and on the instructions i i i  such persuns a s  to the 
IR principles and on the 1R applicatiiin." T h e  otiscr\dtion \\ as  made 
rhd t  biith jiiridical dnd military eypcrtr dre needcd tii ,tiid! this 
subjcct " s i ]  d s  to dchiere. under the ciindititins of mudern u arfare.  an 
aikquatc  ciimprehensiiin of the full range (if technical and  legal prob- 
lenis ." 

The  Seeretar)- Grnrral make5 no specific pled fiir ,I conxenti<in 
regulating air n drfarc. but he does seem to indict "mdssi\e air homh- 
ing" b!- noting that. in some cases. this type of 11 d a r e  has ciintriliuted 
to A \er)- broad interpretation [if  \\ hat constitiires a permissible mili- 
tary ribjecti! e.  H e  stares that strategic hiimhing has. in instance\.  been 
used for intimidating. demoralizing. and te r rur i~ ing  ci\ ilians "by 
inflicting indiscriminate destruction upon densely populated areas." 
In thc replies to the report, onll- Finland has specificall!- ddverted til 
the need for a codification id the Id \ \  s I J ~  air \I arfare 

7'his r e sdu t im \I as the result i l i a  U S E S C O  convened Conference 
on  H u m a n  Right5 in Teheran in Xpril [if 1Y6R. There. Resolutam 
S S l I I  \ \ a s  adopted by the Conference \i ith m l y  m e  dtistentiiin dnd 
nc  \iiteb against it. It I\ as criuchcd in stronger terms than  later used in 
C . Y  Resiilutiiin 2444, referring til the \i idesprrad \iiilencc and 
brutalit! i j f  iiur times. including "mas\acrrs. summar! execiitiiins. 
tiirturcs. inhuman treatment ufprisuners. killingot'cii ilians in armed 
clintllcts d n d  the use tif chemical and biiilrigical mrdnb [if udrfarc 
including napalm b t iml~ ing . "~  

\\ ith the hdckground of thc  C,S Restilutiiin 2+4 and  rhc Tcheran 
declaration. the ICRC decided to expand its mrpe of studies to include 
consideratiim of the  l a x i  s iif x i  dr as the)- dpply tu the reguldtiiin [if the 
cmduct  ( i f  hiistilitics. .i committee of experts of the ICRC: cun\ened 
in Fehruary 1969 and formulated a report entitled "Kedffirm'itim 
and I h c l o p m e n t  (if the Lan s dnd (:ustonis ipplicable in h n c d  
C:rmtlicts.'" It is the mnst duthoritati\e trcafment uf the 1 . d ~  s (if \I a r  
since \\ rirld \ \a r  11. I t  \\ as the culminatirm rlftheir obseri dtions made 
during the last 20 !cars of perennidl armed cunflicts. especially in 
Kiirea. the \liddle East. \.irtnam dnd the Yemen. The  Red Cross 
belie\ed it n e c e s a r y  as a result to ci!nsider the means iii'comhdr and  
the relatirin bet\\ ern cumhatant5 themselves. 

T h e  increased emphasis gi\ en to the regulation of armed conflict b!- 
the  ICRC and the C . I .  General .issrmbly makes it  all the more 
necessary fur air planners and flyers to hniiv their rights and duties 
under the Id!\ s of \\ ar 

'€'mal \ct o f  rhc Inremarsma1 Cnnfermir: on Human Rghra  Rtaolutmn. \ Y I I I  Ishwan. 
4pril-\Iat l Y 6 8  

rt cui 1.\pcrrs, Rrparcd  t,ir RLrc"rarl<,n [ < I  

df Irtanbul. 1 Llrhcx I" icprcmbrr 1Y6Y 

288 



19751 LAWS OF AIR WARFARE 

There is no dearth of opinion that in the matter of air narfare there 
are, in fact. no pusiti! e rules. Air .\larshall Harris. the famous chiefof 
the British Bomber Command in \ \ o d d  \ \ a r  11, n rote shortly after its 
conclusion that "In the matter of the use of aircraft in n a r ,  there is, it 
so happens, no international l a a  at all."5 This  viea has been echoed in 
more recent times by \\ell-knon n international la\! yers u h o  have 
specialized in studies on the Ian s of \vu .  "In no sense but a rhetorical 
one." wrote Professor Stone in 1955, "can there still be said to have 
emerged a body of intelligible rules of air varfare comparable to the 
traditional rules of land and sea \I arfare."6 Professor Levie labeled the 
nonexistence of a code governing the use of airpou er  in armed conflict 
one of the major inadequacies in the existing 1aa.s of var . '  tVhile the 
\ ien of Air Alarshall Harris reflects a certain hopeless attitude toward 
any attempt to regulate this important form of warfare, the views of 
Professors Stone and Lcrie contain pleas to focus effort on its regula- 
tion and clarification. 

There are only tu  o pro\-isions of existing international legislation 
IT hich \vere drafted \i ith the regulation of air a arfare specifically in 
mind. One  as the 1907 Hague declaration prohibiting the discharge 
of projectiles and explosires from balloons "or by other new methods 
of a similar nature." I t  \ \ as  nerer ratified by major poa-ers. K i t h  the 
introduction of the aircraft into IYorld \Tar I Ivith its capacity for 
guided flight, the declaration became an open nullity. 

T h e  other provision of conlentional la\\ specifically framed to 
regulate air \\ariare is article 2 5  of the 1907 Hague Conrention re- 
specting the Ian s and customs of H ar on land (H.C.  IY), Tha t  article 
prmided that "The attack or bombardment, by I;hatezer means, of 
to\\ ns, tillages, dnellings, or  buildings \I hich are undefended is 
prohibited." T h e  negotiating record shou s that the \rords "by what- 
CI er  means" \! ere inserted specifically to regulate bombing attacks by 
air. It has been frequently referred to as a basis for seeking to limit the 
air operations of belligerents, and for protesting the declared illegal air 
activity of an enemy. However. undefended cities, in the historic 
sense. meant nnlv those in the immediate zone of ground operations 
\rhich could be seized and occupied by ad\-ancing ground forces 
xvithout the use of force. In this sense the concept of the undefended 
locality has proved as empty in air combat as the balloon declaration. 
These trio provisions so utterly ignored in the use of airpoxrer by 
belligerents are the total sum of formal rules agreed to by any states on 
the conduct of hostilities from the airspace. 

One official and ambitious attempt \!as made to completely codify 
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the la\ \  s lit' air ii d a r e  after \\ orld \\ ar I .  . i t  the \ \  ashington Crinfcr- 
encr <in the  Limitation ut' irmanients in 1921. a resolutwn u a s  

ippnived hy the Cnited Stater. the United kingdom. 
and Japan t i  hich called fiir a cimmissii in of Iurirts tu 
Hague til stud>- the  subject. Legal experts i r m i  rhiisr 

ciiuntrie5 and the Setherlands mer thcrr from December 1 9 2 2  til 
February 1923 and framed an all-einbracingciidificatiriniifthe subject 
intended to he 2 compromise bet\! een the "nrcesrities rif \i ar a n d  rhc 
requirementsofthe srandardsiifci\ilization."S~I'heir r d r b  uc rc  ineicr 
ratified. e \ r n  by the parties 10 the Cunfcrencc. bur do rcilect the CinI! 
aiirhiiriratn e attempt tii set din! n ciiinplctely thL air \i ariarc rulcr 
Priiir tii \\.iirld \\ ar 11. certain nations did indicate their intent ti, 
adhere to these rules. notably Japan in 1938 in their China campaign. 
hut they had little influence in \iiirld \ \ a r  11. 

?hi!, p.iucity rif cunventiiinal rules has left airmen strandcii for 
aurhiiritati\e and  practical guidance. It is truc the airman is suhlecr ti,  
the general Ida s of 11 ar tii the same general es tent  as the sdilrir and rhc 
soldier. hut hrrc dors he 1111ik for special rules governing liis air 
d c t i i  it>-? T h e  Britizh .Llanual of ,117 Force L a 2  dispmscd \\ ith an)- 
effort t i i  fiirmulatc air arfart rules ti>- stating in a fiiiitniire that  in the  
absence of general agreement. it \ \ a s  impiissible t i i  include in that 
manual d chapter on air ~ a r f a r c . ~  T h e  authoritdti\e 1,s. .4mj Field 
.Manual f F M  2?-101 on the lav  of land narfare. apart from references 
contained in the Gene! a Con\entirina (if 194'1 respecting thr  status i i t  
aircrexr s as  prisoners rif n dr and mrdical aircraft. only rrfrrs t i i  air 
actirities in time iif armed ccinflict in four  instances. \\ hdt a skimp!- 

e for the inquiring airman \$hen  m e  n(ire5 th r  
ntcnded guidancc o f t h e  draft Ilague Rules (it' l Y 2 3  
IS as thc marking <if aircraft. aerial bombardment. 

th r  us? (if incendiary and rxpliisive bullets irere cii \errd.  Tiid 
C.S. .Air h i rce  c r m  man about to enter a combat thcater i \  
referred officially t i l  the .1rmy Field .WaniraI fur official instruction. 

Three dilemm'is ctinfrrint th r  regiilatiun of air hustilitie5. T h e  \ir 
E'lircedraft. nri murethanthr  Hague Rulrziif 1927. canfullylaydrn\ n 
the existing rules of air combat \i ithiiut a crrtain ciincordancr dmring 
the majnr air pouers and among belligerents as to ho\r these dilemmas 
should be resolved. T h e  first iif these dilemmas is th r  permissible 
scope rifthe military ubjectitc. Inherent in this problem is 15 hether in 
air narfare there is an) realistic distinction to be made bctaeen 
crimbatants and noncombatants? . i h ,  is there a middle categor!-. the  
ail-called quasi-combatant.  \I hich comprises th r  industrial u (irk force 
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of the enemy within the military objectire. T h e  C.S. Resolution 
2444 stated the civilian population should not be the object of attack as 
such. Are civilians the direct object of attack \\ hen rital industrial and 
strategic targets are in the immediate vicinity, and how much bumb- 
ing transfers civilians from the indirect object category to a direct 
object one: T h e  late Professor Cooper in a lecture to the S a \ a l  IVar 
College in 1948, termed the definition of the military objective and the 
bombing of the civilian population the most crucial issue confronting 
any attempt to  regulate this subject. T h e  Secretary-General does 
recommend an alternatire to arriving at an acceptable and agreed- 
upon definition of the military objective. This  \ ~ o u l d  be an enlarge- 
ment of the concept nf safety or protected zones to include specified 
areas where women, children, elderly, and sick could be located with 
immunity from air attack. Such areas would contain no objectives of 
military significance nor be used for any military purpose. They  
uould have to be specially and clearly marked to be visible from the 
air. T o  be effective there uould  have to be an adequate system of 
control and rerification of these zones. This verification \ \ o d d  be 
carried out either by some independent agency as the ICRC or by one 
or  more nonbelligerent nations acting in the capacity of a protecting 
power.'" There is ample precedent for the creation of such protected 
areas in the 1949 Geneva Contentions." T h e  sick and wounded and 
civilian Geneia Conventions contain as annexes, draft agreements 
hopefully to be signed by potential belligerents before the outbreak of 
hostilities which provide for their establishment. It is specified that 
such zones are to  comprise only a small part of the belligerent's 
territory. that they be thinly populated, and that they he removed and 
free from all military objectives nr  large industrial or  administrative 
establishments. They  may not be defended by military means (1% hich 
includes the use of antiaircraft aeapons or the use of tactical fighter 
aircraft or  guided \\ eapons). .\concept of protected zones incorporat- 
ing a broader category of the civilian population to be sheltered is an 
alternative to the concept of the undefended town or the open city 
\I hich has not found favor in actual practice. There are some \I ho do 
not believe the establishment of safety zones for potentially large 
segments of the civilian population is practicable. T o  be effective it is 
thought these zones vuuld  require thousands of square miles a h i c h  
nould create insurmountable logistics problems and inevitably cause 
the areas to be used unlaafully for military adrantages.'* 

Perhaps, houever,  the immunized areas need not be so broad. If 
one grants that the industrial \bark force, those actively engaged in 

~ ~ - \ , : - z o , n a r e ! , r u p r r a r r V .  '0 
"Genaia Conrentam f o r r h e  4melmarion ,oirheCondirenof the \\ounded and Sic!. m t h e  

Field ( T I S  3362): and Geneia L o m e n t e n  for .he Rurecrion of C n h a n r ,  (7145 3365) 
See Lewe. "* i u  $"pro note - If 41 
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work directlv sustaining thr  n a r  effcirt of the belligerent, reallr hare 
no entitlement to immunity, the physical breadth of the pr6tected 
areas could be reduced. Such zones are a possible alternatiie to the 
continually frustrating efforts to pin d o a n  the elusive scope of thc 
militarj- objectit e .  T h e  Hague commission of jurists' definition of the 
military objective is a case in point. Xlilitary forces; military norks; 
military estahlishmcnts or  depots: factorirs engaged in the manufac- 
turr of arms. ammunition, or distinctively military supplies: lines of 
cummunicatiim or  transportation used for militar!. p u r p m s  iinly 
could be bombed from thr  air. This  \I as hardlj- broad cnough to coier 
the enem!-'s marshalling yards. his industrial centers.  his shipping 
facilities, and means nfcommunicatinn. .\loreo!cr, citirs. tciuns. dnd 
tillages not in the immrdiate neighborhood of ground operation \I ere 
p r~ ih ib i t ed . '~  This  pnired too limited \T hen such cities and to\\ ns. far 
remoxed from the ground action. u e r e  h n o a n  to be \ita1 to the 
enemy's \I ar effort. T h e  totalit!- of li'orld ll ar I1 sa\\ both the .Allies 
and the .Axis expand considerably on thc militdry o b l e d e .  T h e  
German Lufta  affe destroyed li'arsau.. Rotterdam. and ( h e n t r y  by 
air rery earl!- in the n a r ,  T h e  first thousand bomber raid of the \I ar 

as launched by the British on Cologne the night of 30 .\lay 1942 and 
destroyed I ?  percent of the city's industrial and residential sections 
and caused 5,000 casual tie^.'^ It set the tone for the \\hole British 
night-bomber offensir e against the Third Reich; the concept that area 
bombing of important industrial centers \cas best suited to bring 
Germany to her knees. U.S. forces, \I ith their superior narigativndl 
aids. did seek to confine their targets to individually selected and 
identified factories. oil refineries, industrial plants, and shipyards in 
Europe, but in the Far East. Tokyo and Yokohama \ \e re  saturated 
\\ ith explosive and fire bombs because of the Japanese shadoa indus- 
tries. the n a r  production and parts-making in the indiridual home. 
The  first night air raid by U.S. superfortresses in the Far East 
occurred on 9 .\larch 1945 m e r  Tokyo. and it is reported that 280 (if 

these bombers destroyed sereral square miles of the center of the ci?. 
In the Korean crinflict, precision bombing was again emphasized by 
the Air Forces (mostly U.S.) of t h e  U.S. Command. T h e  rrpair 
ships, docks yards, and military \rarehouses of S o r t h  Korea \ rc re  
bombed \I irhout tim much damage to the surrounding tit!-. In the 
Vietnamcse conflict, ho,rever, area or saturation bombing has been 
reintroduced, this timr to penetrate the las t  jungle canopy- uhich 
ser\es JS a protective layer for the netuork of Vietcong and \-orth 
Vietnamese storage areas. communication 2nd transportation com- 
plexes. and command posts. 

"Hague Rules of X u  \\ariare 4rdcle.  2.1 I!! ( 1 Y Z J l  
" S r r  28 X n  Force \ lagame 1.1 (1945) 
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Both the charter for the trial of major M ar criminals for Kurupe and 
for the Far East define the \ranton destruction of cities, touns.  ur  
villages, o r  devastation not justified by military necessity, as a \ tar  
crime and inhumane acts committed against the civilian populatinn as 
a crime against humanity. 'j  SeLeral high German .\ir Force ufficrrs 
ue re  indicted for \I ar  crimes, notab1)- Field \tarshall Goering, and 
Gencrals \iilch and Speidel. Hu\\e\er .  nunc ue re  tried for their part 
in air opsrations.'6 It has been argued ably that the situation existed 
becaure both sides had equally participated in such attacks from the 
air, and therefore trial of Axis and Japanese leaders on this charge itas 
inappropriatr." But \ \as it because the etidence gathered did not 
substantiate a charge of wanton destruction in air attacks? 

T h e  ICRC has d rann  a distinction bet\tecn occupation or  tactical 
bombardments and strategic ones. In the former category are those air 
raids closely allied to gruund fighting. T h e  experts suggested the 
institution nf open localities for the protection nfci\-ilians. In strategic 
bombardments the experts believed the military objective must be 
sufficiently identified by the attacking furce and that any loss to 
civilian life must be proportionate to the military advantage to he 
secured. \\henever the principle of proportionality might be violated, 
the combatant should refrain from the attack.18 T h e  experts fail. 
hoverer ,  to adequately define hat constitutes a military objective 
just as did the Hague Commission ofJurists. It is manifest they do not 
endorse strategic area bombing. They  cite the proposition that to 
"attack ni thout  distinction, as a single objectite, an area including 
several military objecti\es at a distance from m e  another is forbidden 
\I henever elements of the citilian population o r  d\\ellings, are 
situated in betueen." \\bile neither the Red Cross nor the Secretary 
General condones area bombing, belligerents are not likely to forego a 
\ aluable strategic option for air attacks which has proved so helpful in 
securinga more falorable and quicker trrminationof the conflict. Like 
the philosophy of defining the military objectir e exclusively. formula- 
tions u hich leave the military incapable of accomplishing its assign- 
ments are likely to be ignored. Hence the dilemma betxreen the 
expressionof hopes ofexperts and the actual practicesof belligerents. 

There does seem to be gruund fur compromise. Conceding that 
thousands of square miles could not be enclosed u ithin safety zones, 
an extension of the 1949 Genera Convention's hospital zones seems 
both desirable and feasible. iforeover, the Hague Convention for the 

I s  hr i c l e r  of the lnremationai . \ l ixary Tribunal Ertabllihed by the London \grremenr. 

"Thrhiniarz-Gruppn c u r ,  1: Lar Repons of the  llrnor \ \a< Crimes Trlbunalr 114, I l j  

" T r d  of rhc \ la]ur \ \a*  Criminal Tribunals 33: (1Y4;) 
' B  Report of the ICRC Experts, note 4, mpro, ar H. 

Article 6. \similar Tribunal 2 1 s  Established in the Far Earr 

(IY4-). 
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Protection iif Cultural Property pnir idcs another lirgical extensirin fllr 

m e r  5 -  states parties." This  ci~n\rntirin is thr  priiduct i d  an  intcr- 
go~emmentalci inferenceci in\cnrd at the Hague in I Y i i .  \\ hcrras the 
Geneid Ciin\entions of 1949 are  f ( ~ r  rhc pri~tectiiin i l f  persiins. the 
1954 Hague Convention preserlcs cultural property. It is < i f  spccial 
significancc til airmen for se\ era1 reasons. First. it equates "Icirgc 
industrial ccntrrs" to "military objectii es" by prm iding that places r i f  

refuge for minable cultural property must bc placed a t  an adcquatc 
distance from either. Secund. it broadrns thc ciincept of the niilitar!- 
objecti\c by proiiding that this term include. b! u a y  (if  cuample. 
airpirts, briiadcarting staticma. establishments engaged upon \i ijrh ( i f  

national defense. ports. rail\\ ay stations rli relati\ e importance. and 
main lincs of communication. Third,  it recognizes that the  principlc of 
imperatile military necessity depriies cultural property of it\ prime- 
tion, and finally. that in no  event sha l l  s u c h  cultural  property be thc 
subject [if rcprisal raids. .\I1 i i f thme are  important realistic principlca 
full>- applicable to air combat. T h e  usc rif places of refugr. cledrl) 
marked and identified for the pnitectirin {If cultural propert)- c r i u l d  be 
thr  beginning uf 3 \\edge to increase objects and buildinga t i i  tic 
immunized just as the extension uf hospital zones is the opening to 
increase the areas for the protection {if ci\ ilian 
largement (if safety zones for pruperty and peiipl 
area as \\ell as precision biimbing techniqurs. 
quires the destruction (if identified protected areas placcd at an ade- 
quate distance from large industrial centers and essential military 
targeta. 

T h e  second dilemma inhibiting the delr lopmmt [if the la\\ a of air 
uarfare  centers around the choice of \ieaponr hich may be 
employed. T h e  historic St. Petersburg Dcclaration of 1868 nhich 
priihibited the use of rxplosiir, fulminating. o r  inflamniahlc \ub 
stance in bullets has nu  application to air \\ arfarr hrcausc thc use iif 
such bullets in air 11 ar is fur the purposez0 of destrob-ing aircraft and 
the cnernfs resources on the griiund and air and not primarily fcir thc 
purpose uf injuring enemy personnel. Fur the same rsaron. the old 
Haguc Declaration of I899 prohibiting the use of expanding bullcts 
has not been extended to air (iperatiiins. Thr rc  arc. hove \  c r .  thrcc 
general areas \r here the type of \\ eapon employed has evoked particu- 
lar contrmersy u i th  respect to aircraft. First, is the use (if atomic 
veapons. There is substantial legal opinion that such \reap(ins arc 
unlairful .  This  vie\\ has been rrflectrd b r  LS. Resolutim 1653 

Pcrcrrburg I S  rcpnduccd  ~n rhe ICR(' F ~ p e r t  Rzpon a i  \ m e \  I 
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(X\'I) which specifically prorided that " . h y  state using nuclear and 
thermo nuclear \I eapons is to he considered as violating the Charter of 
the United Sa t ions ,  acting contrary to the laws of humanity and as 
committing a crime against mankind and civilization." T h e  Secretary 
General notes, however, that the legal effect of this resolution is 
subject to question because of the divided rote,  3 5  for, 20 against, and 
26 abstentions. T h e  ICRC experts u e r e  di\ ided on hov best to handle 
the question of nuclear use. They  ere unanimous that such weapons 
a ere incompatible v ith the expressed aim of the Hague Conventions 
to reduce unnecessary suffering. T h e  present L'S. rie\+ as expressed 
in the L'.S. A m y  Field Manual on the IaLvs of a a r  is clear. T h e  use of 
such \+capons does not violate international l a v  in the absence of any 
customary rule or international conrention.2' T h e  Red Cross also 
gare tacit recognition to this I ieu point at  Vienna in 1965 by providing 
that the "General principles of the lairs of 1% ar apply to nuclear and 
similar \% eapons ." 2 2  

T h e  second general area arousing controversy relates to the use of 
fire n eapons and specifically napalm. Again the official V.S. position 
as reflected in our Army Field Manual is that their employment 
against targets requiring their use is not in violation of international 
law v i t h  the caveat that they are not to be used in a \ray to cause 
unnecessary suffering to  individual^.^^ This vieo is in opposition to 
the Teheran resolution of Xlay 1968 \+hich expressly condemned 
napalm bombing. Some ICRC experts liewed the use of incendiaries 
as prohibited by the Geneva Protocol of 1925 because of its asphyxiat- 
ing effects 11 hile others considered it \+ as the use to \I hich incendiaries 
\+ere put \rhich determined its la\+fulness.24 U . S .  Resolution 2444 
does not specifically condemn the use of incendiaries. including 
napalm, but the Secretary General states the regulation of its use 
clearly needs an agreement. Certainly, the extensive resort to incen- 
diaries in IVorld IVar 11, Korea, and in Vietnam has demonstrated the 
military efficacy of this weapon. It is reasonable to conclude that only 
by special international agreement nil1 its use ever he regulated. 

T h e  third area of general uncertainty relates to the use of neapons 
calculated to affect the enemy through his senses (including his skin), 
the use of chemical and bacteriological weapons. Included in this 
category are the useof noninjurious agents such as teargas and also the 
use of herbicides and defoliants. All of these possible means of ~r arfare 
center around the Geneva Gas Protocol of 1925 and its precise com- 

llL! S. .Army Field \lanual F\ i  2'-10 at 18 
'"ICRC Resolution XSVIII, \-ienna 1965, SXth Conference of ICRC 

5 \ m y  Field \lanual F\i 27-10 ar 18 
2'Geneii Protocol ofJune I;, 1925 for the Prohibition of the Kse in \\ ar of .%iphyxiaring, 

Posonour or other Gases and uf Bacrrrailowal Methods of L\larfare, reorinted in the lCRC 
Expert Repon as h n e x  1. 
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pass. T h e  Protocol prohibits in u a r  the use (if asphyxiating. piisiin- 
ous, o r  other gases and all analogous liquids. materials. o r  device, and. 
further, the use uf bacteriological methods iif varfare. )lore than 65 
states are furmall>- hound by this agreement. I n  1966 the LS. 
General .\ywmhly passrd a resolution by Y 1  in faxior, none against, 
and four abstentions that called for the strict obser\ance of the Prw 
tocol b>- all states and asking those members v h o  had nut  done so  to 
ratify it.2s Sn one is against this protocol, but its currect inrerpreta- 
tiiin'finds nations in disagreement Some believe the use of incen- 
diaries and napalm are prnhihitrd under the Protociil. inany k l i c ! e  
that rim control agents such a7 tear gas may not he empliiyed. and 
there is a strong vieu that e\ en herbicides fall \\ ithin its purviev . T h e  
C. S. position iin these various vie\\ s \I as stated h!- the President and 
the Secretary of State earlier last year. O n  19 August the President. in 
subniittingihe Protocol t u t h e U . S .  Senate. stated tha t "ThcU.S .  has 
renounced the first use of lethal and incapacitating chemicdl \I capons 
and renounced any use nf biological or  toxic \T eapons."2B T h e  Secre- 
t a r r  of Statc noted the Prntucul had been observed in almiist all armed 
conflicts since 1925 and that the United States understanding I\ d s  that 
the Protocol did not prohibit the use in \I ar of riot contrvl agents and 
chemical herbicides. Further, that smoke. flame. and napalm arc niit 

ciixered hv the Protocol's general p r ~ h i b i t i o n . ~ '  This  x i ? \ \  is niit 

generally shared.28 
T h e  third dilemma concerns the status of the aircreu man. Hcrc 15 a 

ornblem nf the enforcement of clearlv defined rulcs rathcr than the 
de\-elopment of nen ones. T h e  fallcn airman pines problems of grin\ - 
ing concern as h e  seems to be singled out for mistreatmcnt or unau- 
rhorized public displa!- \I ith increasing frequency. Both the Hague 
Conientions of 1899 and 1907 respecting land 15 arfarc ciintained 
prorisims that members (if the armed forces \ \ere  entitled to be 
treated as prisoners [if \i ar. Of courw. this included all members. 

Earl!- in \Vorld \\'ar I there v a s  some question as tu the cnem! 
airman's status. bur nu case appeared in \I hich they \ \ere  denied 
prisoner-of-\\ ar status. In \\'orid K a r  11, hou e\er .  the concept began 
to he adlanced by some that airmen, unlike their brothers in arms on 
land and at sea. \I ere not nccessarily entitled to he humanel!. treatcd. 
In 1Y43 Himmler ordered all senior SS and policc dficcrs not til 
interfere hetueen German citilians and English and United States 
flyers who baled [ n c ]  out of their aircraft. In 1944 Hitler ordered 
.Allied aircrews shot vithout trial wheneier such aircreu s had at- 
tacked German pilots or aircreu s in distress. attacked railn a). trains. 
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or strafed individual civilians or vehicles. Goebbels referred to Allied 
airmen as murderers and stated it was "hardly possible and tolerable to 
use German police and soldiers against the German People H hen the 
people treat murderers of children as they deser\e."2g Although 
captured Allied airmen were largely accorded prisoner-of-war status 
by German authorities, there is enough evidence of mistreatment in 
the reports of the major and minor war criminals in Europe to reflect 
the beginnings of what could be a disturbing precedent. In the Far 
East, Allied airmen also suffered from deprivation of their prisoner- 
of-uar status. T w o  of the U.S. aircreus which participated in the 
famous Doolittle air raids on Tokyo and h'agoya from the U.S. naval 
carrier Hornet were captured by Japanese troops u hen they made 
forced landings in mainland China. .it  the time of their capture there 
was no Japanese l a u  under r h i c h  they could be punished. This was 
remedied 4 months after their capture by the passage of the Enemy 
Airmen's Act of Japan. This act made it a war crime to participate in 
an air attack upon civilians, private property, or conduct air opera- 
tions in violation of the lau s of war. T h e  law was made retroactive to 
cover those U.S. airmen already in their hands. In October 1942, 2 
months after the passage of the Enemy Airmen's Act, three of the 
Doolittle raiders were sentenced and executed. T h e  Judgment of the 
International Tribunal for the Far East reflects many instances there- 
after where captured Allied airmen were tortured, decapitated, and 
even deliberately burned to death.30 

T h e  Charters of the International Siilitary Tribunal (1-uremberg) 
and Tokyo expressly make it a u a r  crime to murder or ill treat 
prisoners of war. Roth General Keitel of the German Army General 
Staff and Kaltenbrunner of the Gestapo n e r e  charged and convicted 
with mistreating PO\V's, in part, it appears, for their role in the 
mistreatment of captured Allied airmen.31 

Howexer, in the trial of Japanese judges, Japanese judicial and 
prison officials were convicted on a different basis. T h e  thrust of the 
holdings of the \Tar Crimes Commissions in these cases was that the 
L. S. airmen u ere deprived of a fair trial and not that L. S. airmen, as 
lauful combatants, were entitled to  POW status. T h e  1949. Geneva 
Coniention on POlT's confirmed the entitlement of aircreu members 
to the benefits of that Convention as well as "civilian members of 
military aircrews" and "cren s of civil aircraft." .%rticle 85 provides 
thatprisonersof\varprosecuted under t h e l a r s o f  thedetainingpouer 
for acts committed prior to capture shall retain, even if convicted, the 

llForrhe\.le\rsuftheAxlsLeaderronrhe Srnrurofdowned .Allied .Airmen,rre 26Reponsaf 

Judgment of the  l n r e r n ~ r m a l  hlhtary Tribunal far the Fer t a s r ,  Chaprer VIII, at 1025 
the Trial of Malor War Criminals 2::; 2; Id. at 2+5; and 18 Id. at 314 (1949) 

(1948) 
31Trral of the Malor War Criminals 289-92. 
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hencfits of that (:iin\cntirin. (:iimpliancc \I ith rhrise prrn isions u i iu ld  
pre\cnt the dtnial of PO\ \  s ta tus  to  airmcn. e i r n  thiisc con\icted 
during hiistilitic\ under such Ian 5 as the Japanese tncm!- \irnian \ c t .  
Unfiirtunatel!-. most of the  Communist bliic countries have entered 
resenations to article 85. . rhr  reservatiiin d t h e  I o r t h  Korean GI\-  
crnnicnt i s  t>-pic.il. 'fhcy refused to h~ bound to prtilidc PO\\ status 
t< i  indi\idual\ c r i n i i c t c d  iindrr local l a i r  <if u a r  crimes under the 
principles ( i f  \-urrmherg and the Tokyo Far F'ast International \liIi- 
tar)- Tribunal. The  Gin ernmcnt iif China and the S o r t h  1-ietnamese 
rescriations arc \ h i l a r .  There ar r  many case\ r i f  mistreatment [ I f  

L.S. airmen in the Korean ciinilict. and the extortion of falcc grrni 
\! drfarc ciinfe~siiins for propaganda pu rpues  and  publicly parading 
thrm thniugh the streets under humiliating circumstanccs .\lthiiugh 
nl l  captured U.\-, Fiirces suffered til some cytent under the fairly 
primiti! c ciinditiiins of cimfinenicnt \i hich existed. it \i as the alrman 
u ho a as  singled riut especially for public degradation. cspiisure ti) the 
press. and the forcing rif confessions of illegal cimduct. 

T h e  fate rif all prismers r i f n a r  held b)- the I-or th  \-ietnamest is a t  
present a great cnncern because of the refusal of that Government to 
consider the 1949 Geneva Coniention dpplicable to tha t  conflict. Of  
interest ttr this discussir~n. hoiieier.  is the particular light in uhich 
they crinsider captured C.S. airmen. 1 Hancii press release v i t h  a 
date line of IOJuly I966 ciiuld \\ell he expected tii reflect thcir official 
attitude iin this i \ s w  \ Yorth Vietnamese la\i?-er n rites that C.S 
pilots are not prisoners of n a r  but criminals. that air raids on densely 
p(ipulatcd areas in Siiuth \ietnani and on  pagodas and hospitals in 
both thc S i u t h  and the l - o r t h  \ \e re  ci inducted by B-52 bombers and 
are ciincretc n a r  crimes and under paragraph 6(b) of the Suremberg 
\\ ar  Crime5 Charter. H e  also cites the homhing and strafing iif the 
dike s p t c m  and o ther  irrigation 11 (irks a n d  densely populated cities 
such a 5  Haniii and Haiphong as \i ar  crimes. T h e  S u r t h  \-ietnaniccc 
lauyer  spccificallj- refers tci article 8 of the Surcmherg  Char te r  a n d  
\tares that eren thuugh accused airmen hare acted strictly on  orders 
gken  hv their gnternnicnt u r  superiors. thr! remain individuallv 
resprinsible for ;he a i r  attacks. The  la\\ ver n rites that tbc S o r t h  
\-ietnamcse Gii\crnmrnt "deliheratclv add clearsightedlv ruled out  
(protection for) those prosrcutcd and accuscd iif u ar crimes and 
crimes against mankind" in adhering to thc C h c r  a Prisoner of \\ ar  
Ciinventiiin. This is \I hy. he concludes. C.S.  piliits. \I h o  he labels as 
pirates. saboteurs. dnd criminals. can be tried. and presumahlv 
punished, undrr the S o r t h  Vietnamese lair iif 20 January l Y 5 i .  
t i  hich he states rclatrs to crimes against th r  wcurity of S o r t h  \-iet- 
nam. 

I t  u as thc unanimous upiniim of the Seeretar!- General and the 
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ICRC experts that even where airmen had committed acts justifying 
their treatment as u ar criminals, they should he treated as prisoners of 
~ a r . ~ ~  Both beliered that an airman behind enemy lines, in distress. 
and not employing any \veapon should be protected from the civilian 
population.33 Se i the i ,  houever, gate any significant attention to the 
relation of u a r  crimes as defined at Su remberg  and Tokyo to the 
conduct uf air operations. In rien of the nonprosecution of any Axis 
airman or official for their part in air actiT-ities. strategic bombing 
u hich by its nature is bound to cause a great deal of suffering and 
devastation. must he judged on different grounds. Certainly the im- 
permissibility of the defense of superior orders has \ c ry  questionable 
application to air combat. T h e  experts and the Secretary both raised 
this issue in their report by stating that u hen the attack of the military 
objective \rill cause serious loss to the civilian population and is 
disproportionate to the military adrantage. they must refrain from the 
attack. In recommending that the principles in U.S. Resolution 2141 
he intrnduced into army military instruction, especially fnr air forces, 
the experts also stat? t6is is "to remind all the members o f the  armed 
forces that it is sometimes their duty to give priority to the require- 
ments of humanity, placing these before any contrary orders they 
might receire." 

T h e  airman might properly ask how is he to knou ,  flying off the 
lying of his flight leader at 30,000 feet, at night, or over a solid corering 
of clouds u hether the damage his bombs inflict will meet the test of 
proportionality or his bombing \vi11 be indiscriminate. O r  if he does 
exercise his individual judgment on a particular raid and refrains from 
the attack by leaving the formation, \I hat proof can he give o-hen a 
charge is brought hj- his o\vn authorities for misbehavior before the 
enemy. It u ould seem the prosecutors and judges \I ho presided at the 
\Tar Crimes Trials in lt'orld \Var I1 had such thoughts when they 
chose to refrain from the prosecution of .Axis airmen or officials for 
their participation in the conduct of air campaigns. 

These then are three central dilemmas that impede the development 
of the laus  of air uarfare. .MI past effort to define by all-inclusire 
enumeration those objectives which are proper military targets have 
failed. Either they hare been ton restrictive or  too indefinite to have 
been accorded much respect in actual practice. General exhortations 
to refrain from terror bombing, indiscriminate bombing, and morale 
hombing equally have a nebulous ring. There is no adequate standard 
to judge nha t  constitutes this type of uarfare, and no nation has 
considered that their combatant air forces have ever resorted to the use 
of terror o r  indiscriminate attacks. 

' lSer Repcm nf thr ICRC f ~ p e r r i  at 7 
"aid at '8 
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T h e  1954 Hague Cnnr ention frirthc prritcctiiin iifcultural piriperr>- 
signals a milestone by pro\iding agreement for the refuge rif certain 
tvpci of uhjects and building,. Perhapr thic concept can be enlarged to 
immunize other clearly defined resource\ and facilitics rif d bclligercnt 
nation. Common cnnsent for the extension iifhirspital and  iafcty ziines 
to cnver larger segments (if the cii ilian populatirin. rein(>\ ed frrim \ ita1 
target areas. also is a gm\i ing pussibility. 

T h e  dilemma of the choice of ueapiin is crcated by the uncertain 
status of the USK of nuclear fiirce. the us? of incendiarie\. including 
napalm. in a n  nperations. and the use oi modcrn agents designcd to 
contnil the nim einent of people \\ ithciut producing cignificant hdrm. 
and to destroy plants, trees, and food remurces by chemical mean\ .  
T h e  applicabilit! of the Hague Reguldtiim and the Geneia Gas 
Protocol to these inrrns of aging \i ar is far friim settled and taint5 thc 
aircreu man \I hn is detailed to employ them in the  eyes i>f  siinic 

Finally, the status of the aircrcu man. \I ho all tim frequcntl!- s e n  es 
as the fncal p i n t  of the opposing belligerent's indignatirin and chargcs 
that the l a n s  of u a r  hale  been \inlared. must be restated. It  is the 
airman whii is especially i ulnerable tii mistreatment and dcnial of his 
rightc under the G n e i a  Conventinn of l Y 4 Y  htcdusc o f  the Inherent 
destructite capacity his missiiin may pruduce and becauce he brings 
the misfortune of \\ ar tn the enemy hinterland. Clarificatirin ( i f  the 
Suremherg principles as they apply tn  him. the dirman. and ith- 
drau al of restrx ations making possible his treatment as a \\ ar  criminal 
are badly needed. Hie legitimate ciinibatdnt status must bc r ed -  
f i rmed Tha t  neither the \\capons prescribed for his use nor  t h e  
targets selected ior his particular missiun riperate to reinin e him from 
the ranks of lanful combatants must he uniforml! reciignized. \\ ith 
agreement (in these issues, useful, practical instructions to  aircrev s r m  
their duties and limitations and nn their rights and expectatirins. under 
the l a u  s of \\ ar, easily fo l lou , 
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TOTAL LEGAL SERVICE: ESGAIN AND 
SOLF ON THE 1949 GPW CONVENTION 

\fan\, scholars are as much intri ued b) the sources of lau and 
the processes of its development as tfey are fascinated with chan es 
in its content. This article was aritten bv t s o  men long devotefin 
the military and ciril senice of the Unitgd States and relies hear ily 
on the Commentary on the several Geneva Conventions of 1949 
edited by %l,$an S. Pictet, Director for General Affairs of the 
International ommittee of the Red Cross. The furmulatite impact 
of legal work preceding and just belou the decision-making level 
has seldom been more clearly demonstrated. Since the time of 
Halleck, Lieber and DaLis before 1900, the United States has been 
committed to the humane conduct of war and a leader of nations in 
the general a plication of principles of ci\ ilized conduct in theaters 
of mar. Ii'orfsuch as this selection, the one \bhich precedes it, and 
the one which follows manifests the continuity of a solid tradition 
and the resiliencv of sound scholarship as it adapts institutions to 
changing norms,'Esgain and Salf hare leaiened the intricacies uf 
diplomatic rudurts uith the knouledge dexelo d onlv br men of 
practical ,$airs, and translated the policies of?ationk& into 
uorkaday rules for conduct in the heat of conflict. Given that no 
exposition of Ian uil l  make all men perfect, their effort here \\as a 
base adequate to the task of educating several million soldiers in the 
rudiments of the la\\ of war during the decade uhich folloued its 
publication.' 
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THE 1949 GENEVA CONVENTION 
RELATIVE TO THE TREATMENT OF 

PRISONERS OF WAR: ITS PRINCIPLES, 
INNOVATIONS, AND DEFICIENCIES? 

Albert J .  Ergoin* and Waldemar A .  Solp* 
I. IYTRODLCTIOY 

It is the purpose of this study to consider some of the fundamental 
principles, major innovations, and deficienciesofthe GenevaConven- 
tion Relative to the Treatmentof Prisoners of tvarof 12 August 1949.' 
It is concerned particularly with the rights and obligations which the 
convention imposes on the signatory states and the individuals \I ho 
are protected thereby, the measures v hich the convention provides 
for the enforcement of the obligations and the repression of war 
crimes, and the problems which have arisen incident to the interpreta- 
tion of the con\,ention. Space precludes a detailed consideration of 
many important technical areas which pertain to the maintenance and 
the internment of prisoners of war. 

I t  is not surprising that the decade which witnessed Dachau, .\u- 
schwitz, the massive air bombardments of World tyar  11, Hiroshima, 
and the trials of Axis i r a r  criminals produced the four Geneva Con- 
ventions of 1949.l These conventions which were the direct result of 

Copyr ighr  arrerred by the North Carolina Lau Kebieu .Associatian Reprinted from 41 
S . C  L Ktv.  51:(1961), u i rh thepermisr ianufTheSor thCarol inaLau Keiieu h o c i a t i o n .  
Kequerrr far permission IO reproduce or orheririse me chis arricle should be addressed to the 
S a r r h  Carolina Lax Keiien Asrociarion 

*..\rrorney-Ad~~ror. LniredSraresEuropeanCommand. B.S , 1936. \ L . L  1938. OhioSrare 
Unlrersity: LL.B. ,  1943. Duke Lnnerriry: Dlpioma in lnrcrnatmal Loa,  1956. Cambridge 
L'nnenity, L L . M ,  1960, George Washingon L n n m i q .  n h e n  this article \ > a i  uiiIfen, \lr 
Esgain uar Special Consultant fo The Judge i d w a r e  General of the Army nn Privare 
Incrnarional Law Matters and Chief, Opinions Branch, International i f f a m  Dwirron, Office 
of The Judge AdTacate General, Department of the \ m y .  

'*Chief. International Affairs Diririon. Office of The Judge Adwcare General, Depnrtmenr 
ofrhe 4rmy i B , 1935:J.D., 1917. Unirersir?ofChicaga.\\henrhirarricle\r~r\rrirren.~lr.  
Solf i l a i  Sraff J u d p  Adwcare. Headquarters, Eighth h i r e d  Stares 9rmy 

Theopinions expresrcd arcthoreoftheauthors and donatpurport to  reflectthe i i e u i a f  the 
Deparrmenr of the 9rmy or of any other Gmernmenr agency. 

1[1Y551 6 L.S T & 0 I i 3316, T I  9 S S o .  3364 (ef fect i re Feb. 2. 1956) [hereinairer 
referred to and w e d  a i  rhe 1919 GPM Con\enrmnl. 

21949GP\I'Convenrion. Gene~rConrenrionRelarnetorheProrecrionafCiirlianPersonsin 
Time of \ \ar ,  12 \ugurr 1949, [I9561 6 C . S . T  & 0 I . . \  1516, T . 1  % S KO 3165 (effectlie 
Feb. 2 ,  1956)[hereinafrer referred CD and cited a i  the Civilian Conrentionl: GeneraConrention 
forrhc .\meiiararlonofrheCandirionaftheRoundedvld Sickm krmed Forces ~nrheField,  I 2  
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the traumatic experience of the least restrained and the most dcstruc- 
tive nf modern \I ars mark the high \\ ater mark of the humanitarian 
effort tc) cnntrol the treatment of u ar \ ictims by la\\ mak ing  treatics 
T h e  conventions I\ hich constitutc approximately t\ i  (I-thirds of thc 
conventional la i r  nf \$ ar3 pro! ide detailed, cnmprehensix e.  and 
paternalistic solutions to the problems of the past. Hiinei-er. it has 
been observed that x i  hile international la\\ nou pro\-ides adequate 
protection to prisoners of \ \a r ,  there is no effective means of control- 
ling the manner by which injury may he inflicted upon belligerents.' 

T h e  concept that \I ar is not a relationship betnecn indii-iduals. but 
a condition of animosity het\reen btates,j gave rize during the 18th 
Century to the deriled principle that prisoners of \\ ar are to be treated 
humanel:. and tn hc detained for no purpose other than to prevent 
them from rejnining the fight. This principle, hich had heciime 
firmly established b>- the middle uf the 19th Century. led tu  the 
de\ elopment of detailed rules pertaining til prisoncrs.e T h e  first mud- 
em codification (if the practice of nations \\ ith respect tu prisnners nf 
\\ ar \ \ a s  prepared in 1862 by Dr .  Francis Lieber. a Professur rif 
Political Science at Columbia Uniiersity. and it \I as officially es- 
poused by the Union during the CiT-il \\'ar.' 

The  humanitarian rules of \\ ar became the subject (if numerous 
multilateral international conferences during the later part iif the 19th 
Century and the first half of the 20th Century. T h e  rulez \\ hich 
resulted \yere the outgrouth of a mutual consensus that the plight (if 
n a r  victims should he ameliorated ti) the greatest extent compatihlc 
u ith the conditions \I hich a e r e  inevitable in \I ar. Thus the experi- 
ence of past \I ars rather than broad political theury p rw ided the hasis 
for the present rules \I hich pertain to prisoners nf \\ar. '  

In 1Xi4 the representatives of the European poners x i  ho had met at 
Brussels at the imitation of Russia drcn u p  a "Project fur an Intcrna- 
tional Conxention on the La\\ s and Customs of \\ ar" \\ hich cuntaincd 

for the 4melmarmn of the Londmon of \\ounded, S d  and S h p r e c t c d  \ l e m k r r  ,,f i r n d  
Forces a1 Sea. 12 . \ u p s t  1919. [I9551 4 L- S.T b 0 I % 1!l-. T I 9 5 \-o I361 ieffcctl\e 
Feb 2 ,  I9561 [hereinafter referred to and cited as the GI\ 5 ISea) Cunienrion] 

Lauterpachr, Tbhs Problem ofrhrRrriiion o f rbrLavofUar ,  29 B ~ i l  TB I \T 'L  L 360 (19121 
' I d  a t  161 

' Inrrrucrmni for the Gorernmenr of 4rrniei  of the United States an the Flrld. Gi \ 0 100 

'See F u m ,  op <if I U ~  note 6. at l 6 M l  
(1863) 
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prrrvisions applicahle to prisoners of x i  ar. Although the Brussels 
Declaration did nnt beciime cffective. it formed the basis of t h r  
regulatiiins annexed to Hague Convention Yo. 11 of 1899 relati\ e tu 
thc h i s  and Custrims of \\ dr (in Land.Y 'These regulations contained 
sexenteen articles on the rights nf prisoners of \rar. T h e  Brussels 
DcclardtirJn also formed the basis C J ~  articles 4 tn 20 (if the regulations 
anncwd to  Hague Conientirin Y o  I \ - o f  1907."' T h e  detailed pro+ 
? i o n s  iif these rcgulatims a ith respect to the treatment (if prisoners of 
u ar cmhlished the principle that their treatment and maintenance 
shiiuld be analngous to that provided the troops of the Detaining 
Piin ?I." 

T h c  effccti\eness of the Hague Regulations in \Vnrld \\'ar I b i a s  

materially impaired by the general participation clause \I hich made 
their pro! i\iuns hindingiinly bet\\ een the signatiiries and inapplicable 
in thc er ent that a non-cuntracting poi\ er  bccume a belligerent.'2 T h e  
participation in \\orld \Tar I of Scrbia and Llontenegro. countries 
\\ hich had not ratificd the IYO; Conrention, \ \as  construed by the 
principal belligerents as rendering the Hague Regulations legally 
ineffective. In LVorld \\.ar I Germany's disregard uf man>- of the 
pro! isiiins of the IIague Regulations \I as predicated upon grounds ( i f  

military necrssity, and rationalized on the general participation 
T h c  -\llied poners. hua e\er ,  regarded certain of the pmi-i- 

s i r ins of these regulations as declaratory of customary internatimal 
i a u ,  and as such, binding upon the belligerents." 

. i t  the request (if thc Tenth International Conference of the Red 
Criiss in 19 2 1, the International Committee of the Red Cross prepared 
a draft con\ ention to correct the defects (if Hague Convention 1.0. I \ -  
\vhich had been disclnsed during \Vorld \! ar I .  This  draft formed the 
basis nf discussion fnr the Diplomatic Conference \\ hich met in 
Geneia in 1 Y 2 Y . ' 5  T h e  treaty which resulted'6 in many respects 
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made, rather than declared. internatiiinal la\!. Unlike the Hague 
Cmi\enticins. rhr 1924 (:iin\entiiin specified that its pru\i$iiins \ \ere  
tri be effective h ~ t \ \  e r n  the contracting parties li er en though the 
ciinventiim had not been ratified by all (if the belligerents. T h c  1920 
Cmrentirin specified (article 89) that if  \I as to he ciimplementary to 
lrticlcs 4 to 20 of the Hagur Regulatirins [if I Y O -  and in fact cri\crcd 

the sutist.ince uf thcse regulari(ins except to the eytent that they dealt 
u ith parrile. 

T h e  ciinventional la\\ relating ti1 prisoners (if u ar. as set  fiirth in the 
19?Y C n n i  ention and piirtiiins of the Hague Regulatiiins [if 1907. bore 
thc full thrust of \ \  orld \\ ar 11. In t\\ ( 1  main thedtrrs. [:astern t:uriipc 
and the Far k a s t  the c(in\enti(rndl la\\ I\ as.  fiir all practical purprisei. 
disregarded. SeitherJdpan nur the Su\iet Cni(in had ratified the 1929 
Cimventiiin. IB 

In Scptembrr 1Y41. there \ \ a s  circulated \iithin the German High 
Command ((lK\V),  a draft decree n hich stated that the humanitdrian 
rulcs relati\ e to  thc treatment of prisiiners o f n  ar n iiuld not be applied 
til Si is iet  prisoners (if \\ ar because the CSSK had not ratified the 
c ( m \ r n t i o n . ' ~  In cxpressing his niin-cirncurrence. idmiral  Canark.  
Chief of the Cerrndn Secret S c r ~  ice. crirrectl) pointed oiit that  no t -  
\iithstanding the fact that Russia \ \ a s  not a party to the crin\ention. 
the custiimary principles [if inrerndtional la\\  as to treatment rif  pris- 
oners of n a i  nmertheless remained a p p l i ~ e b l r . ~ ~  In apprining the 
decree Field llarshal Keitrl urute:  "The iibjcctionr arirc f r im  the 
military concept of chi\ alnius \z arfare. This  \I ar is thc destruction <if  

an idetilog!-. Therefore. I apprtire and back the nieasiire."2'  
T h e  extent to  ~ i h i c h  this decree v a s  carried o u t  \ \ a s  attested by 

Rosenberg, Reichs llinistcr hir Eastern Territories, \i hi] reported til 

Keitel in February 1912 that: 
The fate of the Scr\lrt Prisoners of \I ar I S  d , . tragedy rlf rhc 

li in a!. IY!Y LPl\ Lonicntmn The !allure d t h t  5 
Loni~nr ion .  h u n e i s r  \%as won tci ihriii that  more than a mere r e i r c t m  uf  the gcncrrl 

306 



19751 THE 1949 GPW CONVENTION 

greatest extent. . . , .\ large part of them hare starred or died because 
of the aeather. . , , The camp commanders have forbidden the 
civilian ppulation to put food at the disposal of prisoners and the)- 
have rat er let them starve to death. 

In many camps \I hen prisoners of ii ar could no longer keep up 
the march'becausc of hunger and exhaustion, they u erc shot before 
the eyes of the horrified population. , . . 

In Sachsenhausen alone, 60,000 Soriet prisoners of \\ ar died of 
hun er, neglect. torture. and shooting during the winter of IY4l- 
42 A 

Although the maltreatment of prisoners taken on the western front 
nerer appmached this magnitude, there u ere nevertheless many 
grare departures from minimum standards.23 T h e  gniss maltreatment 
of prisoners of war constituted a major portion of the indictments of 
the Germans and Japanese \I ho \I ere accused before the International 
Llilitary Tribunals at Su rnbe rg  and Tokyo and before the national 
n a r  crimes tribunals of the .\llied p o ~ e r s .  

In other respects as ael l ,  n o r l d  \Var 11 dramatically exposed the 
inadequacies ufthe con1entional and customary rules to cope 15 ith the 
savagery \I hich had been manifested during that 11 ar. Prisoner nf \I ar 
status had been denied members of the Axis armed forces who surren- 
dered follmving the defeat (if their State of Origin. Prisoners of H ar 
\I ere not repatriated promptly and more than one million German and 
Japanese prisuners \{ere still in Soliet handsz4 \!hen the Diplomatic 
Conference met in 1919. Furthermore, the dearth of precedents for 
the trial of \rar criminals before international and national tribunals 
resulted in the application ofad hoc procedural rules u hich varied from 
state tu state. T h e  \I ar crimes trials suffered as \I ell from all the defects 
of hasty improl-isation. T h e  failure to apply the principles of assimila- 
tion in the procedures fnr war crimes trials resulted in sei-ere criticism, 
in many respects justified, as to the manner in \I hich the program had 
been conducted.25 

11. THE 1949 GENEV.\ COSVESTIOl-  REL.\TIVE TO 
THE TRE.\T.\lEST OF PRISOl -ERS OF \t-.\R 

T h e  deficiencies disclosed by \Vorld IVar I1 and its aftermath 
caused the International Committee of the Red Cross to turn its 

l 2 I d  at  2 J 1  
z31d. a r 2 2 8 - 3 2 .  OnOctober IS.  1942.OKU issued adecree thar .~I i iedcammandouni t i~~erc  

f c  be slaughtered to the last man. t i  hcfher cor not armed, CI m if they afrempted IO rurrendcr In 
\larch 1914. a decree % a s  promulgated xhich ordored rhe execumn upon their recaprure of 
escaped officers and noncamrniiiioned officers In \ larch 1941. fifty R 9 F  officers ~ h o  h i d  
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attention to thcir c[irrcction. In .\pril 1949. at thr in\itatinn of thc 
Swiss gnvernment. delegates from fifty-nine states met at Gene\  a to 
cnnsidcrdrafts of iourcon\entions for the protection of \ \  ar  &xims.26 
By 1Y62. eighty-onestates. including the United States and the USSR 
had ratiiied o r  accedrd to thrse contentions 

-\lthriugh thcrc are se\eral minurrescrr atiiins to these conventions.  
therc is nnly rinr (if \uh*tanti\e impiirtancc to the Prisiiner of \\ ar 
(hi entiiin-thr So\ iet Bloc reservatiiin relatir r tn the application [if 

the ciinvention to ciinLicted l iar  criminals.27 
oi particular significancc arc thc srrirs ui articles cummiin tii all 

four of the conventions \i hich relate to the  applicability cifthr cunrcn- 
ticin?, the rights and obligations of the parties and of the individuals 
prritectcd thereunder. and the execution and enforcement of the con- 
\ entiiins. Agreement as to these comnioii articles. all iundamental in 
nature. \I as dchiei ed only through compromise at the cost of clarity. 
\-e\crthelcss. the adclption o i  these common articles x i  ithout any 
substantial reseri atiiin represents a remarkable achie!ement.2B 

T h e  1949 Gcnci-a Prianner of War Cunvcntion is significant in that 
it (a) prriiidea a code of legal rules both fundamental and detailed for 
the pnitectim of prisiiners of \i ar: (b) t e s t s  in prisoners of u ar  the 
right to humane and decent treatment; (c) attempts t i l  restrict abuses 
and infringemrnts ( i f  humanitarian principles by impusing upon the 
parties the obligation to pro! idr penal sanctions to those \I hu commit 
grave breaches: (d) seeks to ensure that like abuses \\ ill not occur in the 
impiisition i i i  penal sanctions against offenders; (e) recognizes that 
prisoners of i t  ar o \ s  e n o  allegiance to the Detaining Po\\ er; Q pro! ides 
that both the legal s t a t u  and the rights of prisoners of ar are tii he 
assimilated as closcl!- as possible, to those of members of the Detaining 
Pnuer's n\i n drinrd forces; and (g) pro\ldes a comprehensite role for 
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the Protecting Power, the International Committee of the Red Cross, 
and other relief organizations. 

Before the conrention could be ratified by more than a handful of 
states, serious defects nh ich  either had not been anticipated or  had 
remained unresolvedzs \vere to he disclosed by the Korean conflict. 
T h e  convention nc\ertheless, reflects a significant step ion \  ard in the 
development of rules of humanitarian practice in the treatment of 
prisoners of \I ar. Y o  international convention can he drafted so as to 
preclude those who are intent on violating its principles from 
rationalizing their breach on the hasis of either real or fancied am- 
biguity, or on alleged exceptions to its general rules. Thus  it was 
inevitable that there ~ o u l d  be only partial compliance with the 
Geneva Prisoner of \Tar Convention of 1919 during the Korean 
conflict as it occurred before the parties to the conflict had ratified the 
conventions and before necessary implementing machinery and pro- 
cedures could be established. T h e  con\ention did,  ne\-ertheless, es- 
tablish broad guidelines and standards nhich were generally recog- 
nized by the parties to the conflict. 

A. GEA'ERAL PROVISI0,VS 
Article 1, cnmmon to all four of the Gene\ a Conventions of 1949, 

obligates the contracting parties "to respect and ensure respect for the 
present Conventions in all circumstances." T h e  \rords "in all circum- 
stances" made it clear that the obligations were to be undertaken 
unilaterally rather than reciprocally, and that their binding effect did 
not depend upon the extent to a hich the other parties to the con\-en- 
tion respected their obligation t h e ~ e u n d e r . ~ ~  T h e  convention requires 
that in time of peace, all preparatory measures, including the enact- 
ment of legislation necessary to repress grare breaches, be taken 31 and 
that the text of the convention be disseminated by means of educa- 
tional programs in both the military and the civil community.32 

T h e  terms of article 1 clearly indicate that the benetits and burdens 
of the convention are to applj- equally to both the aggressor and the 

'g-\lthough the panics t o  the t iorean conflict had nut rarified the comenfion. both sides 
announced their mfenfiun IO apply its general prmcipier. X e r h e r  ride, houexer, appointed a 
Protecting Poiier Due t o  the absence of such prorecrron man\ o i  the prmc~pler  o i  the con,en- 
cion a e r e  nor fully observed. See PICTLT. C O W ! L \ T ~ R \  111, GPB Cu\rt\rsn 119 n.1 

Othrr  deficiencies disclosed bytharconflicr\rere.(I) .A failure r o p r o ~ i d e  iortheparriciparinn 
~n \bar  o i  rhe United \~aimnr and other multinatmnal regional organizations 1s ''Detaining 
Puuerr", (21 .An excerii\e ngidiry 10 such parernalirric pro\irronr as rhe ''nomenunciation of 
indl\idud rqhrs" uluch prolonged the conflict for char subswnrral per& of 1tme ahich u a s  
required fo negotiate rhe issue of inralunrar) ccparriation 

3 o P I ~ ~ ~  r. C O m L \ T \ R >  111, GP\\ C o \ ~ t \ r i u \  18. 

3z.A.rr. 1 2 - ,  IY49 GPU Cornention 
h r r .  I 2 i .  130. 1919 GP\\ Cunienrron. 
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i ictiiii of aggression An illegal n ar therefore 11 as not to preclude the  
applicability of  the conlentions to war 

B. CO.VFLICTS TO IVHICH APPLICdBLE 
Article 2 ( i f  the ciin~ention priii-ides. "[Tlhe prewnt Ciinlentiiin 

shall apply til ,111 cases of declared \\ a r  or  lit' an!- o ther  armed ciintlict 
\ \  hich ma?- 'irisc hcturen t u  o or m i i r e  r i i  the High Contracting 
Pxt ics .  c i e n  i f  the state of \I ar is not recognized by m e  of thcm." 

'l'hir article rcsollcd driubt as to the applicability iif the conxentiiin 
to armed cirnflictr u hich are not considered by m e  iir all of the 
belligerents '15 crinstitutlng a ctate r i f  After \\iirld \\'ar I 
nuincrrlus armrd crintlicts had iiccurred \\ hich 1% erc not considcred by 
the tiriligercnts a \  hcing \\.in and s i  hich thus cnabled them to nssert. 
under the lnnguage dews t ing  con\entionc,  that  rhc pro! isions thereof 
i s  ere inapplicahle.3' 

Delihcrdtiiiny leading to the 1Y49 conrentions did not ciintrmplatt 
ur ciinrider cci l lect i \e enforcement action by the Cnited Sat ions and 
tlic t'iirmJtiiin ~ i i c l~ i sc ly  intcgrated regional ciialitionr such as \.\TO 
and the \\ ana\ \  Pact. T h u s ,  the term "High Contracting Partiec" 
iiwd in the cirnicntiiin left in is\iie the qucstiiin of xiherher. and t o  
\ \hat  extent, the ciintrnrions \ \?re  tii haxe applicability 10 iiitema- 
tiijnal and multinatinnal organizations. '' 

lrticle !3i f i i I lm\  s thr  prccedrnt (if Irticle 82 iBf the 1929 Conlen-  
tiiin mil expressl!- e ~ c l u d e s  the general participation clause. It pro- 
I idcs a \  \\ ell tha t  the parties "shall be bound by the C:iin\ ention in 
relatiiin til a nlin-c[intractingpii\i er if the latter accepts and applies the 
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pro\ isions thereof." There \vas general agreement under this language 
that non-contracting parties \ \ere  to he entitled to the benefits of the 
convention if they adhered to  it. It \ \as  difficult, howeier ,  to achiete 
agreement as to the exact circumstances under \vhich the contracting 
parties would be required to extend the benefits of the convention to 
non-contracting parties. T h e  Canadian delegation to the conference 
proposed that the convention be binding only with respect to those 
non-contracting powers \I hich complied n i t h  its pro\ isions. T h e  
Belgian delegation proposed that it he binding only on those non- 
contracting po~re r s  \\ hich had received from a contracting party an 
inTitation to accept the provisions of the conrention and had in fact 
accepted such an inritation.38 T h e  text which v a s  finally adopted \I as 
a compromise bemeen  the t u o  proposals, one of v hich \%as consid- 
ered to he too indefinite, the other too rigid. This  compromise is 
troublesome in that it leaves to the discretion of the contrating party 
the determination of u hether a non-contracting party has accepted the 
convention and, if it has, \I hether it is applying its p r o r i s i o n ~ . ~ ~  

C. CO~VFLICTS A'OT OF A2V IA7TER~V,4TIO.VAL CHARACTER 

Common article 3, undoubtedly inspired by the Spanish Civil \Var, 
establishes certain minimum standards which 11 ould regulate civil 
wars, insurrections, and other conflicts which are not of an interna- 
tional character.40 \Vith respect to such conflicts it is a "conrention in 
miniature.'' It is the only article applicable to such conflicts u h e n  the 
parties thereto fail to adopt all or part of the con\ention by special 
agreement. This  article states that persons who do not participate in 
hostilities, including members of the armed forces u h o  ha!-e laid 
d o a n  their arms, are in all circumstances to he treated humanely 
I\ ithout adrerse distinction based on considerations of race, color, 
religion o r  faith, sex, birth, wealth, o r  similar considerations. Specifi- 
cally, the article prohibits 

3 8 2 6  F N ~ L  RECORD or THE D P L O U ~ T K  CO\FBE\CL O F  GEW A OF 1919. at 108 (1919~ 
[herernafter cited a s  26 F n u  Riconol 

alSince the proririon invoiies the principle of reciprocay, I t  uould  appear that the f d w e  of 
the non-contracting partyto obrenc  particulara article aouid  legally exempt the adiersaryoniy 
from a like obreriance See DRIPLR, op c ~ f  rupro note J ? ,  at I 1  

'Orhere IS a common assumption fhaf such conflicrr are characterrzed br a total l i ck  01 
r e ~ f r a i n t  and i a v a ~ e t y  It  is IO be noted hnxcier that Liekr's enlightened code (Instructions fur 
the Gwernmcnrof  b m e r o f t h r U n n e d  Srarerm rheField. GL, 0 100. Llar  k p ' r  X p d  24 
1 8 6 J ) u a i  m p m d  h) the .AmermnClrtI L\ar Furthermore, ~ n r h r  Swiss Sonderbund War of 
184.. a chiluaroccasioned by reiipour beliefs. GeneralDufour, the federalcommander, irrued 
a S C T ~  ofruler for the army u hlch demanded moderarim and cam for bath prisoners and the 
\bounded HIS proclamarmn of Yoiember 7 ,  1847, materially arrirred m the rapid healing of 
wounds o f  the cunfllct Hli proclamatmn read "Confederates. I piice m ).OUT keeping the 
chddrcn, the romcn. the a p d  and the minisfen of d i g o n  He Mho raises a hand against an 
inoffensire perron dishonors himself and tarnishes his flag Riionrn and uounded. abuie all ,  
.reenritiedruyovrrespectand~omparrion the moreso, becauseyou hareoften beenuIththem 
~n the same camp." Cited by D n r ~ i ~ ,  op (II. nrprv note 11, sf 1 .  
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a t  an) time and In an\ place u hatsoe, er . . . (a) \ iulencc t n  lifc and 
person, ~n articular' murder, , . mutilation. cruel treatnirnt and 
tiirturc: (betaking of hostages, (c) outrages upon personal dignit\, 
. (d) the passing of sentence5 and the carrying iiut uf uhccutiunr 
\I Ithour previous judgment bv a regularlv cohstiruted court afford- 
ing all judicial guarantees u hkh are recognized as indispensable by 
ci\ilized peoples. 

This  article also cncuurages the parties to the conflict. by special 
agreements, til bring all or  part of the other pro\ isirins of the crinven- 
tiun intri force. Finall!-. and indispensabl).. it prmides that the appli- 
cation of its pr~ivisiiins "shall not affect the legal s t a t u  (if  the Parties tu 
the Conflict." 

.irticlr 3 postulates a substantial innoi ation in the la\\ of \I ar for it 
extends the principle of international control to insurrections and 
rebellions, matters \I hich had theretofore been considered as being 
essentially domcstic in character. It is not surprising, therefiirr. that it 
took tnenty-f i \e  mcetings tu achieve agrermrnt nn this a r t i ck4 '  Its 
ultiinatc adoptiun and ratification x i  ithuut a single reseri ation is an 
affirmation in principle of the vie\\ that: "the obserrance of funda- 
mental human rights has, insofar as it IS the subject matter of legal 
obligations. ccascd til he one of esclusite domestic lurisdictim of 
States. and has become one of legitimate concern for the Cnited 
1-atiiins and its members."42 

Substantively, the obligations (if the article are not revolutionary 
and as the International Committee of the Red Cruss has pointed 11ut. 

It mrrely demands respect for certain rules, \\ hich are dread\- 
recognized as essential in all ci, ilired countries. and \i ere embudied 
in the national legislation of the States in question. lung before the 
Convention v a s  signed. \\hat Government uriuld , , claim be- 
fore the uorld. in casc of ci\il disturbancr nhich could lustlv be 
described as mere banditrv. that, Xrticle 3 nut k i n g  applicable. i t  
\ \ a s  entitled to leaxe th/\roundrd uncared for. to torturc and 
mutilate prisiincrh. and to take 

L-umcrous tr~rublesume pruhlems, hiin mer .  h a \ r  arisen incident tu 
its applicability." the criteria \i hich are to be used tu distinguish an 
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"internal conflict" from mere banditry,45 and the possibility that 
recognition of belligerency in an extensive c i d  war may be considered 
as invoking the entire ~ o n r e n t i o n . ' ~  . i s  article 3 does not "affect the 
legal status of the Parties to the Conflict," recognition of belligerency 
is not to be implied by its application. T h e  legitimate government 
therefore may continue to try and punish captured rebels but they 
must be accorded a fair trial. .Absent such asaving clause, it is doubtful 
that any agreement thereon could have been achiered. 

D .  CATEGORIES OF PERSO.lrS EYTITLED TO PRISOXER OF 
IZ'AR TREA TMEdVT 

The 1949 Gene\a Prisoner of \Tar Comention \ests specific inal- 
ienable rights and imposes particular immutable obligations upon the 
Detaining State, the State of Origin, and upon the prisoner of v a r  
h i m ~ e l f . ~ '  An indiridoal to be treated as a prisoner of war must not 
only have "fallen into the pou.er of the enemy," but must be in onc of 
the categories enumerated in article 4 .48  Persons \!hi) are not pro- 
tected by the Geneva Prisoner vf t \ a r  Convention nould, hoaever ,  
be entitled to  the protection afforded either by the Geneia Conten- 
tion for the .Amelioration of the Condition of the \ \oundcd and Sick in 
Armed Forces in the Field; the Geneva Conrention for th r  .Ameliora- 
tion of the Condition of the \\'ounded, Sick and Shipivrecked ,\[em- 
bers of Armed Forces at Sea; or the Geneva Convention Relative to the 
Treatment of Civilian Persons in Time of l \ a r . 4 9  

rheRepuhlicaf\-iernam . ~ I I o i r h e ~ t a r e r u h i c h a r e a l l e p d t o  beparrtcipamgm theLaotianand 
Viernameie conflicts, Laos. rhe Democratic Republic of Vietnam, the Republic of \.ietnam. 
and the Lnired Stares, are all signatories t o  the IY49 Genma Cimrenrimi. Lndrr these 
c ir~umsfan~cs  ~f would appear Ihaf legally the cunflicri ~n both Laos and Vietnam arc intema- 
h n a l  ratherthan dumeiricconflicrr. Ifconridered to be an mrcrnarionalconfl~cc, rhen captured 
Lnaed  Stater prrronnrl. as perrons accompan)mg the Royal Laotian Xrmed Foricr and rhc 
Furcei of the Republic of \-iernam, uould be entitled to prisoner of u a r  sfatus under eirher 
%rticlr 4%(d) or 1U4) of the 1949 GPIV Conrention If the conflicts are 5iered as being 
domestic m nature and ahrenr an agreemenr berueen the contending parries IO apply all af rhe  
prniirruns of the I949 GPIV Conienrian, captured Ln i rcd  Stater military perrunnel xi uuld be 
entitled only to the protection specified in h r i c l e  3 (humane rrearmmr) of the 1949 GP\\ 
Conrentrun. See PILTtT. CO\l\lt \TlR\ 111, GP\l  CO\\ t \110\ 22-21, 2 OPPL\HLI\I ,oO 'it. 

supra note 31, ai 209-12. 37w-l 
'a\Ieither France nor the Unired Kingdom considered a r t i ~ l e  3 to be zpplicabie m hlgeria. 

Malaya, Kenya. and Cyprus See DRWR,  op iii iupro note 33,  at 14 For a n  extenme 
discussion of such criteria see PICILT, CO\IVI\TIRY 111, 

' B l n 2 0 ~ ~ k \ ~ t ~ n , o p  i i t  iupronure 3 1 . ~ ~ 3 7 0 - 7 2 , t h e ~  d that recognition ~ r i  
belligerency makes what uould otherwise be en internal conflict. one of an i n f e r n a t m a 1  
c h a r m e r  Cf DRWR, op (11. mpra note 11, at 16. \bhii i s  a i  the opinirin that this / leu Is 
untenable in rhe light of rhe clause which encourages special agreements IO mioke  the other 
prmisioni of the mnrenfmn 

( 8  4rricle j ,  1949 GP\\  Comemion prmider that rhe conirntion IS IO app1y"frorn the time 
rhev hare fallcn ~ n t ~  the p u e r  of the enemy unrrl their final release and repatriatian ' 

F I \ ~ ~ R ~ ~ ~ ~ ~ ~ ~ ~ T H L D I P L . o \ I ~ T I c C O \ B L R L \ ( ~ O ~  G k \ b \ \ o ~  1949, at 818 (19491 

TI<>\ 35-38 

l i  41fs 6, j .  1949 GP\I ComenrLOn. 
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\ significant amplification of the  categoric, ( i f  perwnc cntitleJ 
priaoncr of \i ar m t u s  \I as  effected by the IY49 Gene\ a Prisuncr ot' 
\\ ar  (,rin\cntiiin. \rticlc +I(?). like irticler I .  2 .  and 3 I J ~  thc Hague 
Regulation? <if  lYO7, accords prisoner ut' 11 ar st.itus to inemher\ ,if the 
armed iorccr a n d  to member5 rif \oIuntccr corps and militia \ \ h i ,  ( I )  
arc commanded by a perion respirnsible t'or their acts o r  o n i i ~ \ i o n ~ ,  ( 2 )  
display a filed distinctix e cmblcni reciignizablc a t  :i distance. ( 3 )  carr>- 
dim\ openl!-, and (4) conduct their  riperatiiin? in acciirdance x i  ith thc 
IJ\\ s m d  cu\toni\ of \ \ , ir .  

\dditiondlly. article 4 ciintinues in et'fcct the protection iccorded 
by the 1929 GP\\ (:iin\cntii,n to camp fol l i i \ \  e n  and  til members i l i a  

k i c  t'n masic "-i.e. thirbe inhatiitants < I f  an Imoccupicd tcrritciry hc, 
on  the apprirdch of the enemy ~ p i i n r a n c i i u s l ~  t d k  up drmr  to resist thc  
invaders. 

\-e\\ cdtegorie, primcted by the 1940 GP\\ (:on\ ention incliiiie 
inembers of organized resistance mi11 cnients.  e\ cn those in irccupied 
territory. it '  they m e e t  the teht  cztahliahcd b! article t A ( ? ) .  Superfi- 
ciall>-, it \\iiuld appear that the inclusion iif rncrnbcry of i~rganil-cd 
resistance nio\ enicnt\ in riccupied terrirtir! i\ ithin rhe catcgurica ( ~ t '  
protected percrinnel is a substantial dcparture from pre-existing intcr- 
natiimal la\\ , O n  analysis. hu\ \erer .  it beconice clcarthat a \  a practical 
matter the  prcrequisitea that members ( i f  such ino\enients. iir parti- 
san\ .  t)rardistinctirc insignia rrci~gnizahlc at  a distance and that thLy 
carry arms iipcnly, preclude its ct'fceti\e titilimion. Onl!- rare]>- nil1 
meinher5 of iirganized resistance niineiiieiits 111 cfiecti\ cly ciintri,llcd 
territories he able to  cmipl!- \ \ i th  all of t h e  conditions uh ich  arc 
prerequisite tu entitlement under the GP\\ Con\ention for to ai'- 
complish thcir niisiiin they must \\ orh secretl!, \\ ear no  unihirmc. 
conceal their \t eapirn,. m d  \\ ithhiild their identity priiir t u  their 
strike.j' l lembers  of organized resistance mmements  in occu i d  

tcrritriry \I hu dci not qualify as prisoners I)(\! ar are, hi)\! ever. entitled 
to the protection of the Cir ilian5 (;on\ ention.j2 It  i y  to be noted in rhii 

P '  

, ,  
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connection that the Diplomatic Conference rejected a proposal 11 hich 
11 uuld hare extended the provision of the le& en masse to uprisings in 
occupied territorys3 partly because of the special provisions for or- 
ganized resistance mo\ements.j4 I t  also rejected a proposal \\ hich 
\rould have extended the protection to individuals \rho, not being 
parties to a le& en masse, took u p  arms against an unla\vful aggressor. 
T h e  conference concluded that such individuals v ho \rere not a part 
of an organized resistance movement or of a lev& en masse, should 
remain unprivileged belligerents. It was recognized that once an 
illegal \I ar was commenced it must for all purposes be governed by the 
la\\ s and customs of u a r .  It mas considered that any derogation from 
the rules of \I ar for this purpose would lead to anarchy.j' 

E.  PERIOD OF PR0TECTIO.V 

Under Article 5 .  the proiisions of the GP\I Convention are to 
apply to prisoners of war "from the time they have fallen into the 
hands of the enemy until their final release and repatriation."56 -\I- 
though this article mas intended to  remove any ambiguity as to the 
precise moment when an indixidual's status as a prisoner vested, the 
commencement of protection in fact depends upon the determination 
of t \ io  separate and distinct factors: the moment at n.hich an enemy 
may no lunger be la\\ fully attacked: and the moment at \I hich the 
rights and obligations to which prisoners of \I ar are entitled become 
~ e s t e d .  

Under the customary rules of \tar, protection from attack begins 
v hen the individual has ceased to fight, when his unit has surren- 
dered. or \I hen he is no longer capable of resistance either because he 
has been overpo\vered or is \ r eapon le~s .~ '  These conditions \rill not 
always coincide in point of time \I ith the actual assumption of physical 
custodv bv the camor state.5s A soldier who has laid d o v n  his arms or  
rhe occupation began " T h e  United Srares and the United Kingdom have Bled reieriarions, 
reieriingrhe right co impore the death penalry without regard 10 u hether II \ i n s  aurharlzed by 
Im m fclrce at  the time the ~ c c u p i t i o n  began 

5 3 " [ A ] l r ~ L ~  doesnotca\erthecaEeofanupriiingnfterrheenem) hasoccupied [he panof rhe  
national territory concerned. Thus,  hefore m im%ader C ~ D S E ~ E  the naimnal fronrler, rhe u hole 
able-boded popularion may conrrirure a k?k m "IUJII~ After ~ m a s m n  and occupation no I r d s  en 
mase can rake place ~n rhe area mcupied, but there may be a h i i ~  en ~ Y I I I  ~n the areal foruard of 
the enemy and not )er occupied " Thus aher ~ns asion, the proiirioni of the conremion x i t h  
respect to o r a m z e d  resistance mmemenfs take effect DR+PER, 09 68:. ruprr n0Ie 3 3 ,  at 5 1  

commirred a belligrrenr act  and haJmg fallen rnto the hands of rhe enemy, belong to m y  of rhe 
categories [of personnel] enumerated in xrmie 4% such prrmnr shill e n p y  the protection of rhe 

Convention until such time as their ~ I U S  has been determined by P competent tribunal I '  

- F w n r .  Pn,so \kRsai i \  i R 1 9 0 0 4 2 )  
ZsThe drrrincrion berueen exemption from attack and prrsoncr of ~ a r  status may be IIIUI- 

frated byrhecareofUnired Stater!.  Kraukarelr. iPBd.  o fRe \ .  i ( l Y 4 6 ) .  I BLLI  J.AG(.\R\I\) 
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u hiise command has k e n  currendered may nc longer bt attached. but 
rcsponsihilitr for his mdintcnanct and trcatlncnt as a prisontr ( i f  \i ar  
cdiinot be f i xed  (111 thc captor state until it has assunicd ph)sical 
cuntr(il. T h e  Brussels declaration oi 18:4 avoided a direct starcnicnt as 
to  the precise mument at hich prisiinership crimmenced. but did s o  
indirectly . .  b r  defining prkoners <if ti a r  ar l a \ \  ful and disarmed 
eneniicr The re  i\ as.  hinic\cr.  no precise crinvcntiiinal rule hich 
fixed the conimcnccment (if prisiinership.'" .Article I of the 1029 
Gene\ a P\\ (:mvcntion approached the matter <rbliqucl!-. It states 
that the cimicntion applies t i i  the per\iin\ mentiiined in irticlcs I .  2 .  
and 3 of the ] Y O -  Hague Rcgulati~ins "\I ho are captured by the 
enem!-." It thu\ recognizr that cuWidy is d ciinditirin precedent til 
prisoner of \I 'ir entitlement. 

In recugnirion of the nicager facilities \ \hich are  a\ ailable for t h e  
p r i i c e s ~ i n ~ i ~ i p r i s r , n e r s  ot' \I ar in maririnie and aerial \i arfarc. the I Y ~ Y  
Ciin\enti(in carefully provided that the ciinvention applied: 

all p s i i n s  bclmging to the armed furccr of belligerents u h<i arc 
ea rurtd b r  the memy in thc course of maritimc o r  aerial \I arfarc .  
&ect to such csccptions (derrigati im) as the conditions of cuch 
c a  tux  render inrs irablc. Sc\erthelesr.  these rxccptiiins chall nut 
inprm e rhr fundamentdl principles of the present Conrcntion: 
they s%all C C ~ S C  from the rnomcnt u hen the capturud person rhall 
ha re  rrached ,I prisoner uf  o a r  camp .6o  

l..spcriencr in \ \odd  \\ ar I 1  confirmed thc iacr that the cmiti t ims 
\I hich nccessitatcd exceptirins to the full application i i f  the con\  ention 
in maritime and aerial \iarfare also existed in fluid ciinihdt situa- 
tions.6' T h e  International Committee of the Red Cross proposed that 

. .  
'fed . e r m n  r 
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the exceptions \\ hich \\ ere specified in the 1929 Convention should be 
extended to all warlike operations. This proposal would have resulted 
in a uaiver of technical provisions without any impairment of funda- 
mental principles. T h e  conference, hovever,  feared that any express 
distinction betueen fundamental principles and technical provisions 
might lead to an interpretation that the latter provisions were in fact 
optional. Article 5 as finally enacted provides that the convention in its 
entirety "shall apply to the persons referred to in Article 4 from the 
time they fall into the p o ~ e r  of the enemy and until their final release 
and repatriation."@ 

Lnder  this text it will be noted that a Detaining Power is now 
precluded from relaxing the standards fixed by the convention in the 
event the State of Origin capitulates unconditionally as did Germany 
in 1945. 

Article 6 of the convention prohibited the parties to the conflict 
from alienating any of the rights n.hich it confers upon a prisoner of 
war, and article 7 of the conrention precludes the prisoner himself 
from renouncing the rights which the convention accords to him. T h e  
text of articles 5 and 7 considered together makes it clear that a 
prisoner of I! ar is himself precluded from changing his status prior to 
the time of his final release and r e p a t r i a t i ~ n . ~ ~  

F .  E N T I T L E M E N T  OF DESERTERS A N D  DEFECTORS TO 
PRISO.VER OF W A R  STATUS 

-4 question of significant importance, that of the entitlement of 
deserters and defectors to prisoner of war status, has arisen due to the 
imprecision of the language of -\rticle 4 of the GP\V Convention. . i s  
to military personnel article 4 provides that: 

A .  Prisoners of Li'ar, in the sense of the present Convention, 
are persons helongin to one of the following categories, d m  have 

fallen into the mer ofthe enem 
(1) \femi?ers of the armedYkes of a Party to the Conflict, as 

u ell as members of the militias or rolunteer corps forming a part of 
such forces. 

T h e  term "fallen into the p o ~ e r  of the enemy" replaced the term 
"captured by the enemy" \rhich had been used in the 1929 Conven- 
tion. e d  It is clear from the traoauxpreparatoirer that this n e u  terminol- 
prmnerr .  there is great danger rhar the prisoner hill be rhat "uhde trymg 10 escape'' a r " h  self 
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"gy \T as intcnded to be more crimprehensive than that \I hich had been 
utilized in the 1929 Con! ention. It \vas intended to encompass at least 
t u  0 additional classes ofsoldiers: those \I ho arc surrendered as a result 
of a national capitulation or armistice (referred to as "Surrendered 
enemy persmnel" during \ \ o d d  \\ar I I ) ,6j  and those \rho \\ere 
present in the territory of the enemy at the outbreak of hmtilities.66 
\ \ a s  it. hii\\ e\ er. intended til cover persona who deserted their armed 
forces prior to their capture or surrender, or persons w'ho at the time of 
their capture or surrender expressed a desire to s e n e  the Detaining 
Pwier .  Sei ther  the convention nor its truauuspreparaiuires refer ex- 
pressly to such persons. 

For the purpose of this study a deserter is defined as a soldier 15 ho 
iuluntaril>- abandons his force t o  avoid combat or for some other 
purpose. but \\ h o .  ut the time of his capture or .surrender. ha5 neither the 
intent nor the  desire tii sever his allegiance to his country, to hear arms 
on  behalf of the Detaining Pouer .  or to otheruise actively assist the 
Detaining Pinier in its military operations. .I  defector is defined as a 
soldier u ho tiiluntarily abandons his forces either for the purposr of 
bearing arms on behalf of the Detaining Pou er o r  to other\\ ise partici- 
pate in military operationsofthe Detaining Pou er. or \vhourihe iimeof 
his rapiure ur srrrrender, makes knou n his previously formulated and 
present intent to bear arms on behalf of the Detaining Pnuer  or 
orhen\ isc acti\-el!- til participate in the military iiperatiiins of the 
Detaining Poiier. 

T h e  status \I hich is to be accorded deserters and defectors is of 
particular importance for it \I ill determine, Among other matters, the 
type nf cmphyment  \i hich ma)- be required of them, their possible 
utilization as combatants againrt their own o r  other countries, their 
entitlement to  repatriation, and their eligibility to asylum ar political 
refugers u p n  the conclusion of hostilities. T h e  treatment of defectors 
is a matter nf considerable significance because of the possibility that 
in future conflicts ideological and political considerations \\ill occa- 
sinn \I idespread defectinn. Under these circumstances states \I ill he 
inclined to den)- deserters and defectors prisoner of \ tar  status. par- 
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ticularly if such action will make available to them, but not the enemy, 
the services of a substantial number of enemy personnel. 

T h e  entitlement of deserters and defectors to prisoner of war status 
depends in large part upon the interpretation which is given to the 
words "fallen into the power of the enemy." Properly, these words 
must be interpreted in the light of the overall objectives of the confer- 
ence, the intent of the conferees, the circumstances existing at the time 
of the negotiation of the convention, the evils which the conference 
intended to obviate and, if appropriate, the prevailing practice of 
states with respect to the status of such Dersons prior to the 1949 GPLV 
Convention. 

Ifthe GPLY Convention is interpreted as being applicable to desert- 
ers and defectors, they being persons who have "fallen into the power 
of the enemy." thev n.ould. as Drisoners of war. be ineligible for either 
voluntary dr invoiuntary serv ie  as combatants. They"wou1d also be 
exempt from forced labor with respect to those categories of work 
\c hich are proscribed by ;\rticles 50 and 5 2  of the GPU' C ~ n v e n t i o n . ~ '  
If the GPLT Convention is interpreted as being inapplicable to them 
their status would, in almost all circumstances, be that of protected 
persons under the provisions of i\rticle 4 of the Civilians Conren- 
tion.66 This article provides: 

Persons protected by the Convention are those who, a t  a given 
moment and in any manner whatsoever, find themselves, in case of 
a conflict or occupation, in the hands of a Party to the conflict or 
Occupying Power of which they are not nationals. 

Sationals of a State which is not bound b the Convention are 
not protected by it. iiationals of a neutral &ate a h o  find them- 
selves in the territory of a belligerent State, and nationals of a 
co-belligerent State, shall not be regarded as protected 
while the Stare of which they are nationals has normal  dip^^^^^ 
representation in the State in whose hands they are. 
, . . .  

&'Far the cexi of Articles 50 and 5 2 ,  1919 GPM Comention, see note 122 znfk 
"IC has been raid rhar Anicle 4 o f rhe  Cnilian Canvendon confirms 1 general principle thar 

"Eiery perron in enemy hands mui t  have some E ~ U S  under inrernarional la*:  he ireirher a 
prisoner ofuar, and. as such. covered by the Third Convention [GPR']. 1 eirilrin covered by 
the Fourth C o m e n r m  [Civilian Conrenrianl. or again, a member of the  medical personnel of 
the armed forcer who is cowred by the First Conventroo. There i s  no inrermedrare ititus; 
nobody in enemy hands a n  be outside the law. W e  feel thar rhrr is a satisfactory solution-nor 
only iarirfyng IO the mind, bur also, and abore 111, satisfactor). from the humanitarian p m r  of 
we\+." FTCTLT. Cu \ lw\ rm\  I\'. CIIILMV C o v ~ t v ~ ~ m  $ 1  

.Although the issues afentiricment to prisoner of u ar S ~ L U S  and repatriation ere sepnrnre and 
dirrlnct ones, it IS t o  be noted that generally protected perrons enjoy the game rights to 
reparriarion under the Civilians Conrention as thaf enjoyed by prisonen of uwr under the G P W  
Conrention. If IS to be nored I I  well that 1s P matter of practlce r i m s  hare generally granted 
asylum m dcserrers m d  defectors, as they hare to prisoners of war-particularly vhcn  the 
pros isinns of an armistice agreement UT rhore of a rreary of pence failed io immunize them from 
punshmenr by their rrnfe oforrgin far their derenian or defetlon. See Schaprro, Tbe Reparno- 
fun q'Dewan 29 BRIT. YB. IKT'L L 310(1952) 
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rotected b) the Genma Con\entmn for the imeliiira- 
tion ofthe [ondition ofthe Iiounded and Sick in .\rmed Forces in 
the Field o f . i u  ust I 2  1949 or bv the Gene! a Con\entirin for the 
imeliuration ofthe Conditiun of \!'oundcd. Sick and Ship\! rechud 
llembers of irmed Forces at Sea of iugust 12. 1949. or b r  the 
Genera Convention relatike to the Treatment of Prisoners of \ \ ' a  
of iuguit 1 2 ,  1949. shall not be considered as rutected persons 
uithin the meaning of the present Conventicmry 

Persons 

T h e  Citilian Convention specifies. as does the GP\\ Convention. 
that special agreements may not adverselv affect the situation of 
protected persons. nor restr.ict their rights'under the coni e n t i i x ~ . ' ~  
and that such persons ma>- not under any circumstance "renouncr in 
part or in entirety the rights secured ti) them by the Conlention."" 
Ilthough this convention expressly prohibits an occupying pi)\\ er  
from compelling a protected person to s e n e  In its armed or auxiliary 
 force^.'^ it permits a protected person roluntarily to enlirt in thc 
enemy's armed forces.'3 

-\rticlc 4 of the GP\\ Convention is susceptible to at least three 
interpretatims ith respect to the categories of militar! personnel 
n i m  are entitled to prisoner o f n a r  status.74 First. all military prrson- 
ne1 ho are in the custody of the enemy. Seciind. all military person- 
nel in the custody of a capturing forceexcept deserters and defectors 
Third,  all military personnel in the custody of a capturing force- 
irrespective of the manner bl- u hich custody is effected-except those 
n h o  adrise the Detaining Power at the time they are taken into 
custody of their intent and desire to serve in the  armed forces uf the 
Detaining Pwrer  o r  to participate in activities \I hich will foster the 
n a r  effort of the Detaining Pouer .  

States in determining x i  hich of these interpretations they are to 
adopt \rill be confronted a ith considerations (if serious import. If 
deserters and defectors are to be considered as excluded from prisoner 
of l iar  status. an unscrupulous belligerent may assert. contrary to 
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fact, that large numbers of prisoners who have passed into their 
custody are deserters or defectors and, as such, not entitled to 
prisonerofn arstatus.'j Proof to the contrary in time ofcombat would 
be difficult, particularly if a full and immediate investigation of such 
cases is infeasible or is not permitted. 

States \\ hich in good faith adopt a policy which denies prisoner of 
\rar status to persons who are in fact deserters and defectors run the 
danger that under the guise of a similar policy an enemy state may 
attempt to justify its illegal conduct by the simple expedient of 
classifying any and all prisoners as deserters and defectors. On the 
other hand should states adopt the policy of according deserters and 
defectors PO\! status they uould thereby deprive themselres of 
\ahable  military resources and other important adiantages. 

As indicated, neither the text of the GPW Convention nor its 
tracauxpreparatoirer reflect the specific intent of the conferees as to the 
entitlement of deserters and defectors to the protection of the GPW 
Convention.76 H o u e r e r ,  the t ravaw preparatoirer are clear that the 
nards "fall into the polier of the enemy" were not intended to be 
identical in their effect to the uords  "captured by  the enemy"" as 
used in the 1929 Convention. Further, the words "fall into the power 
of the enemy'' \ \ere not intended to encompass only those whose 
surrender u r  capture was inroluntary.'8 
.is a practical matter soldiers \vho desert in order to avoid the 

conflict, but u.ho are captured, do in fact fall inroluntarily into the 
hands of the enemy just as much as do other prisoners who are 
captured or are surrendered. Logically, there is no reason \I hy those 
\vho desert tu avoid the conflict and 11 ho fall into the hands of the 
enemy either voluntarily or in\oluntarily should be denied PO\V 
status \i hile captured or surrendered defectorsso are vested \I ith such 
a status. It is clear that it was not intended that the convention unuld  

I 5  4n mrerpretation u hifh u ould exclude from prisoner ofwar stacu~ all mrlirary personnel In 
rhccurmlyofa Detanng Poaer uho\olunrardy r e~e r rhe i rd l egance  to theircountry and u ho 
assist rhe Detaining Poiier in tts i i a r  efforr. is considered IO be unrupprtabie under the 
p r o ~ n i o n s a f  4rrrclei j and ;ofthe lY49GP\i Con\entmnand the in tenrand  objecrirerofrhir 

R I ,  I \ T L R \ \ T ~ o \ ~ L L ~ ~ !  A \ D  ~ S Y L S L I  % s  1 Havx\ RIGHT IO1 (1916) 
ardererrersaeredeliberarel?omirred fromrhecaregorieiofpcrronrwho 

are to  beent i r led topr i ianerofuar r ra ru i  under 9 r f r ~ t 4 o f f h e  1949 G P k  Cornentionand chat 
as such rhey conifiture a special category of persons 

"See Cliure. I U P T ~  note 74. at 11. Gurrcridgc, Tbr Ginrvo Conarnrion o f l9 '9 .  26 BRIT Ys 
1,T'I.L 294, 112-13i1949J. Pingling& Ginnane, Thr 4 n w a  Con~mrzonofi949, 46 LU. J I I T ' L  
L 191. 401 (1952). 
'82 A F I \ ~ L R L L O R O Z ~ ~ .  PICTFT, C O I I ' I E ~ T ~ R Y I I I ,  G P I i  COWEYT~O\- IO. Schapiro, The 

Rrpotrwtion ~ / D I I R L I T I ~  29 BRIT.  YB. IUT'L L 110, 121 (19j21 
'sSchipiro. mpro nore i 8 .  at 12J states rhar "P soidicr \ tho surrenders is jus< PI much 

'capture< as any ocher prisoner. 
Thure u ho as of the [!me of their surrender or capture expreir their prexiourly formulated 

~nren r  to  defect. they hasing been incapable theretofore o f e f k r u a t m g  rhis intent because of 
their inability to  frcc thcmsehes from rhe physical control of their forcer. 

3 2 1  
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he used as a means <>f punishing deTerter7 and defectiir\ h>- dcnying 
them PO\\ status.B' On the contrary i t  !\J> the iibjcctixe [if the 
conr-ention to serve the c d u w  of humanity and  t o  insurc by its pro\ i- 
sions the general x i  ell-heingofall prisoners. T h e  incluyion iifdescrter\ 
and defectiirs as persiins entitled to PO\\ status 11uli1 not hc incon- 
sistent \I ith this iibjectir-e and  \rriuid perhaps hest insure that the 
rights isualizcd for prisoners of n ar \\ oulii iicither be frumatcd h! 
cmtri\-ance nor be \oluntarily alicnated b! the prisrinerr I)!' \I d r  

thenisel\ cs.  Furthermore. an  interpretation \I hich accords t o  descrt- 
ers and dcfectiirs PO\\ stdtus iiciuld I c d ~ c  mi pap i inder s i  hich an 
unscrupulous Detaining Po\\ cr could. under the guise of cr impl ianec 
\\ ith the con\cntion. den!- to any captured o r  surrendered military 
personnel in its hdnds prisiiner iif u a r  status on the hdsis i i f  its 
unf(iunded assertion that they \icre in fact dcscrtcrs ur  de fcc tm.82  

O n e  authririt>- \\ hii cmzidrrs that the 1949 GP\\ Conicntion cnti- 
tlcs drarrters and defectors to PO\\ status has statcd that: ".\ mcmher 
[if the armrd forces [if the enemy x i  hii comcs  into the hand, of .I 
detaining princr, f m m  \I harsiierer mr i t i~e  and ti! \\ hdtclcr means.  
musf be held ds a prisoner rif \\ a i  and cannot Icaic his status ,is such.  
because he is pon erless to surrender it."63 

During the  seciind meeting [if the GP\\ drcifting criniiiiittce at 
Gene! a ,  \Is. \\ ilhelm. a member iifthe legal staffof the 1nterndtion:il 
Red Cross. explained to the conferees that the cmfcrcncc of g<ncrn-  
inent experts held dt Gcne\a  in IW-, hdd dppni!cd thc suggestion 
"that the \I ords 'fdllcn intc the enem!- hands' had a I\ icier significance 
than the  \I ord 'captured' \i hich appearrd in the l Y 2 Y  con\entiiln. thc 
first expre5siun also cmering the case of soldiers whu had surren- 



'9751 THE 1949 GPW CONVENTION 

dered ivithout resistance or 11 ho had been in enemy territory at the 
outbreak of hmtilities , , . , " 8 4  In a later article in \s hich he amplified 
his viev s as to the entitlement of deserters and defectors to prisoner of 
i ~ a r  status he stated: 

to militaeperronnel uhoparr into thepoGr ofthe enemy not bj th i ;bun  
wolition but because ofaforce exterior t o  themselves, becaure they artforced 
todoro. This conclusion is applicable to military ersonnelca tured 
during combat as ne11 as to those uho surrengr or c a d a t e .  it 

ii established essentiallv tv protect ihe combatants \\bo, men upon 
fallin mto the hands of the enemy, maintain the ienfimenf of remaining 

aith ul to the army that thiy have ierved, and not those d o ,  l ike deserterr, f,I dtci e to abandon thefight and their country . . , , Many of its [GPLVI 
articles such as the disposition concerning the cvmmunication of 
names, to repatriation, to financial resources, to the protecting 
poser clearlv implv a certain continuitv of fidelim betoeen the 
prisoner and'his cointry of origin; it is dffficult to rbualire hox all 
of these clauses could he applied to those u ho II ish tv sex er their 
allegiance . , , 

Whough this statement can be read as denying prisoner of war  
status to deserters, and to those captured or  surrendered personnel 
\I ho as of the time of their surrender or capture do not desire to remain 
faithful to their country, IVilhelm concludes that the term deserter 
"must be reserved for those military personnel \i ho place themselres 
\oluntarily under the power of the enemy and u h o  from the rery 
beginning. have clearly manifested their intention to sever their al- 
legiance v i t h  the country under which they have seried."88 Such 
deserters (defectors) in his opinion, need not be accorded prisoner of 
ivar status under the convention.87 This  vieu u hich places all desert- 
ers and some defectors in a prisoner of war status finds nu express 
support in the trat'aux preparatoires. 

There is no sound reason a.hy a defector \rho had perfected his 

1 7 1 1  is  evident chat the caregory of personnel uhich he describes arc dcfrctorr. and not 
deserters n h o  merely l e a j r  rhrir duties intending tu remain anay  permanend) or rndefinitelv 
and u ho ha5 e no intention of ie \  ering their allcpance to their country UI ufcaaperaringii hrh the 
Derammg Poiier \Ir .  1T'ilhelm'r \ lex thst those proiirioni a f t h e  comenfmn uhich refer t o  
rhe ~trmmun~~af ion of names, to repatriation. IO financial r e s ~ u r c e i  to the protecting po'er'' 

~ m p l y  a cerfain crinr~nuir)- offidclny bcbicen  rhc priruner and his counrrj oforqm,"findr no 
supporn ~n e r h r r  l au  or practice. There i d  no rntemafionai lav of desertion and national law I do  
n m  generally depriie deserters or defmriirr ,of their nanonaliry. 
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escape from his o\ \n  forces should be a l lowd  to scrve the Detaining 
Power, u hile a person ho intended to defect. but u ho \I as unable to 
effectuate this intent prior to the time of his surrender or capture 
should be denied this right. 

It is \ l r .  Draper's vie\! that: 
Those who desert their own forces and ire themreber rrp to the enem as 
defiitorrdonot, it Is thought, Tal1 into deposer of theesrmy'for the %a,, 
voluntariiyput themrelues into hupo.;er, and have not been capturedY The 
important consequence may follow that such defrctors. not being 
entitled to prisoner of uar status, are not entitled to the ri hts 
conferred trv this [Risoner of LVar] Convention and mav therefore 
\olunteer t; do pro aganda work. broadcasting, tele;.iilon per- 
formances, etc., witEout there bein an\ uestinn of renouncing 
their rights under the cunrention.B8 

'' ' 
It appears that Draper uses the vo rd  "defectors" to describe prisoners 
\\ ho for any reason disassociate themselres from their forces and give 
themselreiup to the enemy. Under this \ie\+ it would appear that no 
deserter or defector would be entitled to PO\\ treatment. 

It is likely that had the GPW conferees been required to prwide 
evpresslv f i r  the status of deserters and defectors they nould ha\e  
supported the vie\\ that all deserters but no defectors \rere coiered by 
Article 4.4 of the GP\\ Convention.8y This  vie\% reflects the treat- 
ment accorded these categories of personnel under customary interna- 
tional lau 

Since the 1949 GP\V Conrention is subject to sereral interpreta- 
tions on the issue of the entitlement of deserters and defectors to POtV 
status, action should be taken now bv the signatories to clarify this 

T h e  Swiss Federal Counciicould he requested to asckrtain 
the position of all signatories on this issue, Should such an inquir! 
disclose a \I ide divergence of opinion, the settlement of the issue 

B 8 D ~ $ ~ t ~ .  THI Rko CROSS C m \ l \ T i c n  53-54 (19381 (Emphasis added 1 
5iIrisdouhtfulrharrherlgnarui) rrareiuouldha\eapreedtocanrlderdefecrorr a icmered  b) 

the 1919 GPL\ C,m!enr~m m d  thereby deny rhemreher of the senices < > f  defectors Since the 
comencmn IS unclraron rhe macter ofdcrerreri and defectors, resort  to c u m m a r )  mternamnal 
lax must be had to resohe this issue Lndercurtamari.internatlnna1 lau deserters and dcfecruri 
vercnotcnritledta Po\\ creamentar amarrerof l i r  alrhuughrhe Deta in ingPoi ie r~ould ,  i i i r  
desired. accord them this sraius Furthermore. those uhu u e i i  accorded rhir ILIIUS criuld 

\s s practical m a m r  a Deraining Pouer ~ o u l d  derne  l h l e  adiantage from an mproper 
ilarriticarian of prisonerr of i i a r  as defectors Deserters u horn the Defaimng P m e r f u r c e d  info 
cumbar could not k relied upon Lnder  an impropcr claiiificarion as deserter. PU\Is could. 
houeier ,  bc required rodacprrirnuorkuhichprrsonenuiuarmi) notberequlredroperiurm 

'O'The Cnired Stares pi i r iun on this rnrtrer E not clear F\I 27-10 makes no reference IO 
drsenerr or defectors n r  IO rheir entitlement t o  prisoner o i s a r  treaiment Paragraph 70 of this 
manual states "The cnurneration o i  perrons [(hose set forth I" 4rtrcle 4 o i  the 1Y49 GP\\ 
Conwnrmnl enrirled IO be rreared a i  pnmnerr of w a r  l i  not cxhaurrne and does nor preclude 
aiiording pnmner  uf >>ai sfatus IO person$ a h o  would orherune be subject to l e s  faiorable 
tre*tment " 
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should be sought by a multilateral treaty. Should its settlement by 
means of a multilateral treaty be impossible, states, on the com- 
mencement of hostilities, should seek an agreement on this matter as 
\I ell as on the measures \\ hich are to he utilized to insure the fulfill- 
ment of the obligations thereunder. 

G. SPECIAL AGREEMENTS 

.Article 83 of the 1929 GP\V Conlention reserved to the parties the 
right to make special agreements in accordance u i t h  the practices 
established during \ lo r ld  \Var I. It was contemplated that such 
agreements ivould proTide benefits greater than those prorided under 
the conrention. 

During \Todd \Var 11, however, the Vichy government entered 
into agreements with Germany u hich authorized the latter to use in 
German \%ar industries French prisoners u ho consented to this type 
of employment. T h e  agreements also alloaed the prisoners to change 
their status ti1 that of  civilian^.^' This  practice resulted in French 
prisoners being treated as slave laborers and often their exposure to 
allied war raids. T h e  U.S. Llilitary Tribunals in the trials of K r ~ p p , ~ ~  
Milch,s3 and Flick,s4 rejected the ralidity of the Vichy agreements as 
being contrary to the spirit of the 1929 Convention and the illegal use 
of prisoners of \I ar constituted one of the counts on xhich  Krupp and 
Flick u e r e  convicted. In an effort to prevent recurrence nf these 
abuses, Article 6 of the 1949 GP\V Convention provides that "no 
special agreement shall adversely affect the situation of prisoners of 
n a r  . , , nor restrict the rights which it confers upon them." 

H .  ,~O.? ' -RE.~~.~CIATION OF RIGHTS 

As a complement to article 1 (.Application in .All Circumstances), 
article 5 (Duration of .-\pplication), and article 6 (Prohibition of 
Agreements in Derogation of the Convention), article 7 specifies that 
"Prisoners of \Var may in no circumstances renounce in part or  in 
entirety the rights secured to them by the . . , Conrention." Thus ,  
neither the State of Origin, nor the prisoner himself, nor the concur- 
rence of both, can alter the prisoner's status or result in a waiver of his 
rights, until his "final release and repatriation." 

It is not surprising that article 7 encountered considerable opposi- 
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tionu5 for some conferees consider that the right to a "frerdom of 
choice" u as a fundamental right of man,y6 Despite arguments to the 
contrary,97 the conference \I as pursuaded that in time of u ar. prisnn- 
ers of \I ar do not in fact have the mental frecdom to make a free choice. 
Duress could be so subtle as to be incapable of p r w f .  T h e  conferees 
concluded that the general benefits to be nbtained b>- the flat prohibi- 
tion outneighed the hardships that could rcsult from denying thc 
prisoner freedom of choice as to his status.g8 Broadly speaking. article 
i is significant for it recognizes protected persons as subjects nf 
international la\\ \I ith direct rights and ubligations thereundrr." 

I. FCXCTIOT OF T H E  PROTECTISG POII'ER 

.\ Protecting Poller is a neutral state u hich is entrusted by a 
belligerent with the protection of its interests and those of its nationals 
\rho are in the poue r  of a third state.'OO T h e  safeguards of the 
convention vould be illusory if it \\ere not for the functions 15 hich it  
\ e m  in the Protecting Po\{ er. Thirty articles impose functions (in thc 
Protecting Pun er. These functions include among other matters, the 
transmission of correspondence and information.10' the inspection of 
facilities,10z the supertision of the distribution of relief,lo3 and the 
representation of prisoners in judicial proceedings.lo4 .\rticles 8 to 1 1  

coniular premises During \$orld W a r  I .  the ro le of the  Protecting P w c r  \(as expanded LO 

safeguard rhe inrer r i ro(pr i ronersnfwar inconiuncr ianui rhrhe lnremar lona l lommi1~~~"f  the 
Red Cross Inrecognmun ofrhirerperiencc.  4 r r ~ l e  86oirhe I Y Z Y  GPN conienfion proiideda 
legal basis for the iuncrmn i d t h e  Prutrcring Puiier, and ieired rhc repreicnratne of Priitecring 
P~, \~ersu~rhunrpi r r lc redaccers roprorecredpr i roni r ra iuar  Durmg\ \ur ld \ \a r l l .  thchurdcn 
of acting as  Roteitmg Pvacrr x i s  borne pmcipally by S s e d t n  and Sumer lmd,  irhiih 

'O'%rtr lOW5, 10- IY49 GP\\ Cornention 
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are the basic articles. Article 8 states that the "Conventions shall he 
applied with the cooperation and under the scrutiny of the Protecting 
Power whose duty it is to safeguard the interests of the parties to the 
conflict.'' I t  u a s  also recognized that no neutrals might he available in 
future Lvars. Accordingly, article 10 authorizes the parties, by agree- 
ment, to entrust such functions to an organization "\+ hich offers all 
guarantees of impartiality and efficacy." .-i resolution proposing the 
establishment of such an organization, however, v a s  not adopted by 
the Diplomatic Conference.'Oj 

Article 10 also provides, that whenever prisoners cease to benefit 
from the activities of a Protecting Pouer ,  or of an organization, the 
Detaining Poirer must request a neutral state or an organization to 
assume the function. Should such a request prove fruitless, the De- 
taining Power must request the International Committee of the Red 
Cross or some similar body to assume the role.'0B 

One of the reasons for the failure of a Protecting Power is the lack of 
a staff and the expenses involved. T h e  convention makes no provision 
for reimbursement, leaving the matter to agreement between the 
states concerned.lO' 

Only inchoate provisions have been made for the contingency of an 
absence of qualified neutrals. T h e  failure to implement the provisions 
for the establishment of an international organization to assume the 
many important functions of the Protecting Power may leave future 
war rictims in the position similar to that in n.hich prisoners of u ar 
found themselves during the Korean conflict n h e n  no Protecting 
Power functioned as such. 

111. GENER.%L P R O T E C T I O N  OF PRISOR-ERS OF W A R  

A .  HL'MAMTARIAN PRNCIPLES 
Articles 1 2  to 16 reaffirm the basic principle that prisoners of war 

are in the hands of the Detaining Pouer  and not in those of the 
individuals or units \I hich capture them; that they must at all times he 
treated humanely; that their honor and their person must be re- 
spected; that they must he provided maintenance free of charge? and 
that subject to considerations of age, sex, rank, and health, they must 
he treated alike without adverse distinctions based on race, na- 
tionality, religion, or political belief. Only article 1 2  which deals with 
the responsibility of the Detaining Power for the treatment of prison- 
ers will be discussed in detail. 

L o J D n i ~ k ~ ,  op. of mpm now 88, ai 55-56. 
)O'The Satiet L n m  and LIS satellitei made 1 resenafmn rorhii pmvmon, declnringfharfhey 

uould not recognize rhe ralidiry of a request by the Derainmg Pouer to 1 neutral state or 
humanitarian ocgmizma# unless the consent of the State of Origin i s  obtained 

L o 7 D ~ ~ ~ b ~ ,  op iit supra nore 88. a t  56 
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B.  RESPO.VSIBILITY FOR TREAT.MEST 

. h i c k  I ?  places on the captor stdte the ultimdte responsibility for 
the proper treatment of prisoners of \I ar. To this end a transfer r i f  
prisoners of n ar ti) other po\iers ma)- only be made subject tu the 
conditions that the transferee pov er he a contracting party and that 
the Detaining Piin er satisfy itselfthat the transferee is able and n illing 
tu apply the conventinn. If the transferee fails in any important 
respect. the captor state is obligated to take  steps to ciirrect the 
deficient). iir demand return of the prisiinrr\.'08 

lrticlc 12 presents difficult problems ti hen applied to hostilities 
\\ hich are conducted by multi-national commands o r  by internatirinal 
forces directly responsible to the Cnited \-atiiins. It is unfortunate 
that the conference did not foresee that modern command organira- 
tiom aou ld  differ materially from the traditional national forces of 
prior \T ars. 

1 .  .hlulti-natronal commands. 
\ \ hen  furces cunsist of different national contingents operating 

under a unified international command (q. l-.ITO) a prisoner may 
pass through numerous national hands before hr  arrives at a perma- 
nent internment camp. In the abstract it is possible to fix rrspiinsibil- 
ity in the captur statr. hut in actual practice such fixing uf respunsihil- 
ity may be both unrealistic and ~ m p r a c t i c a l . ' ~ ~  I t  uuuld appear more 
reasonable to fis responsibility im the multi-national organization. hut 
being neither a "State" nor  a "Detaining Pin+ er" it is ineligible under 
the cun\ention til brcome a transferee. T h e  authoritative Commen- 
tary of the International Cummitree of the Red Cross in this respect 
flatly states: 

1 Unified Command \\hich has authority mer the arincd forces of 
several countries canniit in this case take over the responsibility 
incumbent upon States: orhenr ise the roper application of the 
Conrrntion \\ hich are . . . indissolublr!nked tu a structure com- 
posed of States uould be endangerd'l" 

ble for rhc treatment uf rhc p r m n c r  from rhc t m r  ui hli c a p r u r ~  until h s  final release and 
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2 ,  United Nations Enforcement Action. 

Operations by forces directly responsible to the United h-ations 
presents an even more troublesome problem than that presented by 
modern coalition organization. For the latter there may he a juridical, 
although impractical, solution. For the former there is a vacuum in the 
state of the law. .As to this situation the International Committee of the 
Red Cross has stated that it is inconceirable that the United Nations 
would not comply with the letter of the Convention."' Although this 
may be true so far as the humanitarian treatment of prisoners is 
concerned, it overlooks the fact that the Detaining Pone r  may be 
required of necessity to exercise penal sanctions to safeguard prisoners 
of war against violence from their f e l l o ~  prisoners. Since the prori- 
sions regarding penal and judicial sanctions are inextricably tied to the 
national law of the Detaining Power, their imposition by a United 
Nations command is made impossible."2 It  is essential that a practical 
solution be found to this problem. T h e  most feasible mould be a 
designation, from among those contributing forces either to a multi- 
national command or to the United Nations, of the power most 
capable of supporting prisoners of war in any combat zone as the 
responsible Detaining 

In a recent memorandum, the International Committee of the Red 
Cross advised the governments of states n.hich are both parties to the 
Geneva Convention and members of the United Nations, that the 

~~*iPmbirrmoflnamatronoiCotnmondi, 29 BRIT. Y B  I ~ T ' L  L. 125 (1952)ruggesrs INU sdufioni: 
( I )  4 special agreemenr concluded in advance. \ j  herehs certain powers should he designated in 
admnce io be responsible for the treatment accorded to prisoners of u ar: or, ( 2 )  Modification of 
rhe conrention to substitute fixed standards in lieu of chose applicable under the nstmnai lau of 
the Detaining Pouer. coupled with s recogn~rian that a multi-national organastian or I ~ S  

military command mrght i tself  become P par. co the c o m e d o n .  The  ICRC Commenmry, 
although refognizmg the imporranee of the droblem r q e c f i  the first suggestion uirh a doc- 
t imaire expression of horror--lt ~ ~ n t r i ~ e n e s  the responsibility of the captor m t e .  It rhmgr off 
the second solutmn as calling for an international codifienrion of penal laws which might be 

_ .  
objection voiced ~ 

'"During the Korean conflict, the Unired Nations command held a subsranrial number of 
prisoners of u ar who had commired murder of their fellou i while in captivity There prisoners 
*ere neber broughr to trial, zlrhoughrheyuere guarded by Unaed Stares personnel, they acre  
considered to be in the pouer of rhe United Sations command The  United Sationi 1s not a 
Deraining Pouer wrhin rhe meaning of the convenimn: ncirhcr is II possible far it to become I 
p m y  hy B C C I S S ~ O I ~ ,  nor i s  it a power u ithin the meanmg of amide 2 .  .As long is rhe ficuan thar 
these prisionerr -ere held by rhe United Kmoni  command u as miin tmed .  they could nor be 
brought to trial DRIPLR. g ut. u p m  note 88, ac 69: blorsz. i u p  note I I I ,  at 7-8 The  Cnired 
Narionr has rranrferred ~risoners inirr currodyu ho ha\ecommitteduarcrimer tatheirnational 
gorernmenis for punishment. 

anachronism of the Geneva Con~ennonr %ill not c o m p l  a return to former pncrieer. 
"841ulrmarmnal and internnfional commands are a fact ofrhe modern %'odd scene and the 
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Cnitcd \~dtirillS had assured t h c  Intcrnatiiinal Rcd (:riiss that it \\ iiiild 
rcspect "the principlcs" of the Grncr a (:iin\entiiins and that "inatruc- 
tions to that effect had been gi\en tii thc triiops placed undcr its 
commarid ." 

The  memorandum notes that since the United Kationh Organin-  
tiun i \  not a party tu  thc Grne! a Crin\entiona. rach stat? bound by thc  
Gene\a Conientions. "is personally responsible fur the  applicatiiin of 
these cunientions. \ \hen  'upplying a contingent to the Cni ted  \-a- 
tions." This memorandum in some respect, crrdtrs. rdther t h a n  w -  
solies. problems \i hich arise from the fact tha t  the Lnitrd S a t i m s  
organization 1s not a party tu  the cirn\cntions. T h c  tex t  iif the memo- 
randum makes clear that all conflicts in \\ hich United Vations truops 
participatr are cunflicts of an international character and that each 
indi\idual statr 51 hich has made its national forcea available to the 
Cnitrd Sat iuns fiirthis purpose is itsclfa belligerent and a party tii the 
cilnflict."' It uiiuld appear from this niemiiranduni. hm\ c \ c r .  tha t  
the United is at ions intends tu  issue instructions to its forces hich 
u ill require thcm tu comply only v ith the general principIc5 of thc 
conxentions. If rhia is a ciirrect statement of thc \ituatiiiii. iuch in- 
structions, if complied \< ith. vould result in a breach o f  the conien- 
tion by certain stares contributing forces to the United Sa t ions .  .\ 
breach vou ld  result i f  a militar!. contingent of a state \I hich is a 
signatory to the Genet a Conventions should fail to comply \i ith all of 
the prorisirins of the con\ entions in a United h-ations action against 
another signatory state. If on the other hand the military contingent of 
a state 1% hich is not a signatory to the convention is participating in a 
Cnited Sat ions action against a state \I hich is a signatory the former 
\I ould not be legally bound to comply u ith any of the  pro\ isions of the 
criniention absent an agreement hetu ren the non-signat~rirs and the 
signatory. L-nder these circumstances the ciimniitment made by the 
United \-ations does not insure full compliance by Cnited S a t i o n s  
troops 11 ith dl1 of thc pruvisions of the conventions nrir uniform 
conduct of Lnitcd \-ations troops \I ith respect tu  prisoners of \< ar  and 
protected persons. 

C. LABOR OF PRISOSERS OF II'AR 
.\lthuugh the detaining state has man!- ohligatims to prisriners of 

\\ ar, i t  also haa rights \\ ith respect to thcm. Customar)- internatirinal 
la\\ permits a Detaining Pover, subjrct tu certain limitations. to 
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utilize prisoner of u a r  labor. \\ hile recognizing that such labor may 
make a substantial contribution to the economic resources of the 
Detaining Po\\ e r ,  and thus contribute to its oi-eralli\ ar effort. modern 
\\riters stress the humanitarian benefit of no rk  a5 an antidote for the 
boredom of captirity.L'E 

Customary restrictions \I hich fuund espression in the Hague Regu- 
latiuni, and irticlc 27 of the 1929 Convention. exempted officers 
frum the requirement of 11 ork. proscribed humiliating tasks, and 
directed that work be allottrd in accordance \I ith aptitude, physical 
fitness. age. and sex."' 

It xias a general principle, recognized as early as the 18th Century, 
that prisoners of \I ar cnuld not be required tu perfurm n a r k  \I hich 
\ \as  directly harmful to the State of Origin."* Although the distinc- 
tinn betixeen military labor and other econnmically productive labor 
may ha\-e had economic logic in the 18th Century. modern conditions 
of total u a r  hate  tirtually eliminated the basis for the distinctiun. 
Severtheless, the distinction is still recognized118 and psychological 
and emotional facturs make the distinction sufficientl>- real tn justify 
it. T h e  1Y29 conference recognized that the prn~is ions of Article 6 of 
the Hague Regulations of 1907 \\ hich limited prisoner of ivar labor to 
\\ark that "had no connection with the operations of the \bar," u ould. 
if literally construed, preclude the employment of prisoners of \I ar in 
any economically pmduct i \e  In an effort to be more 
explicit it added til the general restriction, an explicit prohibition 
against the emplovment of prisoners of n ar in the "manufacture or 
transportation of arms or munitiuns of any kind, or in transport of 
material destined fur the combat units."'21 

There \ \as  s t i l l  some duubt as to the exact meaning of the general 
restrictions as found in the 1929 Coni-ention. T h e  1949 conference 
resolred this doubt by an enumeration of the classes of i\ ork permit- 

It is to be noted. ho\re\er. that this article does not preclude 

' z l h n  2 1 .  1919 GPR Comenrmn 
?irt icle $0. l Y 4 Y  GP\\ Cunienrion prmidei:"Beridei irarkconnecrcd uith campadmins- 

tratlon. installatm cor mmntenance priioneri hifuar may be compelled IO do unl! such uorh as 
1s included m the folioiimgclasies (a) agriculture: (bl indusrrm connecred i i t h  the production 
or the crfracrion ,of r a ~  maieriali, and manufacturing indurtrres; publrc iiorks and building 
iiperarinns z hich ha ic  no mhtari  character or purpose. (c) tranipon and handling a i  s f o w  
i ihich ore not mhtar )  tn characre; or purpose, id) cummrrcial huimeir, and a m  and crafts, (e) 
domcmc s e n i c e .  (D public u r d q  ~ e r o c e s  having no military c h a r m e r  or purpose " 

331 



MILITARY LAW REVIEW [Bicent l rsue 

prisoners of \tar from volunteering for \\ark or  the Detaining Po\\er 
from utilizing prisoners of \I ar \\ ho ~i i lunteer  fnr n ork l Z 3  in indus- 
tries \I hich are nnt proscribed by article i o ,  

lrticles .jl and 5 3  establish labor standards and accord prisoners 
the benefits (if national labor l a \ r s ,  except those pertaining tu  
n.ages.lZ4 . b r i c k  5 2  prohibits the cmployment of a prisoner vn labor 
\I hich is unhealthy or  dangernus "unless hc he a \olunteer": and thcre 
is a flat prohibition against labor "I\ hich \iould be looked upon as 
humiliating for members of the Detaining Poxier's ( i n n  fnrces."'2' 

I \ . ,  P E S . i L  . i Z D  DISCIPLIS. iRY S . iSCTIOSS 

A. THE PRLVCIPLE OF LIMITED ASSI.IIILATIOS 
The  Hague Regulations of 190; enunciated the principle nf assimi- 

lation by pro\ iding that prisoners nf \I ar \\ ere to br subject to the same 
penal and disciplinary lans  as mrmbers of the armed fnrces of t h e  
Drtaining Pnner  except for escapees \i hi, \I ere subject to disciplinar!- 
punishment II'orld IYar I experience had shovn  that strict 
assimilation \I as wblect to serious abuses. Ililitary codes are designed 
tn enforce the discipline. loyalty. and unity of the armed forces and 
they punish severely offenses n hich tend tu undermine these q u a l -  
ities. Prisoners of \\ ar, hoxrever. o n e  no Iovaltv m the Detaining 
Pover  and it v a s  unreasmdble, therefore, t6at <hey \hould be held 
accountable to the same standard (if cmduc t  as \ \err  members (If  thr 
Detaining Pon er's armed fnrces.'2' iccordingly. both irticle 4 i  I I ~  

the 1929 GP\V Cwnention and .irticlc 82 iifthe 1949 GP\ I  Crin\cn- 
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tion provide that certain offenses nhich  \rould be subject to severe 
punishment if committed by troops of the Detaining Power are, when 
committed by prisoners of war,  to be considered as disciplinary 
infractions only.'2s As a result of these articles prisoners of war 
benefit both from the safeguards enjoyed by personnel of the Detain- 
ing Power and from the additional safeguards provided by the conven- 
tion. l z g  

B. DISCIPLINARY SANCTIONS 

T h e  maximum disciplinary punishment authorized by articles 89 
and 90 for prisoners of war are: (1) a fine of fifty per cent of adranced 
pay and working pay for thirty days; (2) discontinuance of privileges 
over and above treatment provided by the convention for thirty days; 
( 3 )  fatigue duties for t\i o hours daily for thirty days; and (4) confine- 
ment for thirty days. T h e  disparity hetneen the disciplinary punish- 
ment permitted by  the convention and that permitted under the 
national disciplinary codes of the \arious s i g n a t ~ r i e s ' ~ ~  raises the 
question as to whether disciplinary punishments which exceed those 
prescribed by the national codes may under the provisions of article 87 
of the convention be imposed upon a prisoner of war. Article 87 
prorides: "Prisoners . . . may not besentenced by the military authorities 
and courts of the Detaining Power to any penalties except those provided 
in respect to members of the armed forces of said Power who have 
committed the same act.0131 

-4 literal construction of article 87 uould preclude a prisoner from 

1z1.4nicle 83,  1949 GPII Convention encourager the use of disciplinary rarher than ludicial 
~anctmns 'U heneier paiiible " Unsuccessful escape IS punishable by drreiplmary punishment 
only, but the escapee may be sublecr IO "rpecial suneillance." h ruccersful escape 1s not 
punishable a i  all. (Arts  9&92 ) \Loreo\er, offenrcs committed with the sole intention of 
facdiraring escape, and which do not entail iiolence of life and limb, may be punished a i  
disciplmary infractions only. (4rf .  93.) 

'PPrt ic le  82,  1949 G P R  Conrenrmn, also prosides char acts of prisonen denounced by the 
law afrhe Detaining Pox er u hich u o d d  nor be punishable ifdone by the forcer of rhe Detaining 
Pouer shall cniail disciplinary punishmenr only It  appcnrr char durrng \Varld \tar I1 some 
scales legislated against relations between prisoners ofuar  and local &omen, mearureiob\muily 
intendcd to bolster the morale of troops abroad PICTLT. Co&lnE\Tinu 111, GPV Co\\ t\-  
TI", 409 

'30Under.4rticle I io f rheCni t edSra t e i  C n r f o r m C o d e a f ~ ~ i l i r a r y J u i t i c e ( I 0 U  S.C. I 811) 
p m r  to February I ,  1961. thc dmiplmary punirhmenr which could habe been imposed upon 
military personnel u a i  less  m e r e  than that authorzed by the conmmoo. Howeber. rhe recent 
amendmenttorhe UCM], effective February I .  I96J. makerplinishmenrntlearrcomparibleIn 
s e \ e r q  IOL S C .AB 81i(Supp 1962).Inrhirconnecrion1rmurrberememberedtharfvtu~ 
amendments may rei  ire rhe problem. This problem may also exist z lrh respecttoorhernarioni. 

I3 lThe  uurd "sentenced' 1s used ~n this ~ r t i c l e  applies to disciplinary ~ i n c i i o n s  IS  ell IS IO 

punishment imposed by courts. This mrerprerarion IS supparred by the fact that ~f refers to 
punishments (~entencer) imposed both by the "mdaary authoram" and by the ''courts of rhe 
Detaining Puuer." I f  i i  clear from arficlc 88 that for the purprcr  of the c ~ n v e n f i o n  disciplinary 
punishments are "sentences." 
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being punished more sererely than he could be punished under the 
disciplinary lau of the Detaining Pover .  This  construction is not 
supported by the International Committee of the Red Cross in its 
commentary \\ hich states that, ".Article 89 establishes a disciplinary 
code in miniature" \I hich in this regard replaces the legislation of the 
Detaining P o \ ~ e r . ' ~ ~  

C. PE.VAL SAYCTI0.V 
\\'ith respect to pre-capture offenses (violations of the la\+ of u a r  

committed prior ti1 capture), articles 85 and 102 provide significant 
departures from the practice followed by the .Allies after \ \odd \Tar 
11. It is remarkable that less than four years after the N'orld \Var I1 a ar 
crimes trials had begun, the principal Allies were a illing to agree that 
the manner in u hich the)- had conducted these trials would in the 
future constitute a grare breach of international 

Article 63 ofthe 1929 Conventionprovided: ''[.\I sentence will only 
be pronounced on  a prisoner of n.ar by the same tribunal and in 
accordance \\ ith the same procedures as in the case uf persons belong- 
ing to the armed forces of the Detaining Powers." .\loreover, under 
United States municipal lau in effect during \Todd \Tar 11. prisoners 
of war \rere expressly made subject to court-martial jurisdiction by 
the provisions of .%nick of War 12'34 and, as such, ue re  subject to trial 
and punishment by court-martial for riolations of all articles of u a r  
except those uhich.  because of their nature, could not apply to 
captured enemy personnel--e.g., desertion, misbehavior before the 
enemy and relieving. corresponding with or aiding the enemy.'35 
Furthermore, many of the procedural safeguards which had been 
incorporated into military la\+ since 1863 had been made specifically 
applicable by the Articles of R'ar to military commissions which 
exercised jurisdiction under the la\+ of war. 1358 Nevertheless. in 
1945. General Tamashita, Commander of the Japanese Forces in the 
Philippines, v a s  convicted in the Philippines under orders \I hich 
authorized the Commission to consider depositions, affidavits, hear- 
say, and other evidence \+hich v a s  not admissible either in a court- 
martial or a military commission under the Articles of $ V u  and the 
\lanual for Courts-\lartial, 1928.138 On appeal from the denial by the 

applicable t o  c ~ & ~ - m a r t i i l .  
"'The regulations goremingrhe tr ia l  ofuar  crimmals promulgered br General Mac.Arrhur'r 

headquarrerr prmided generally for the admrmon of dl epldence rhar;ould h a b e  'probatlie 
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Philippine Supreme Court of Yamashita's petition for a writ of habeas 
corpus, the Supreme Court of the United States rejected the applica- 
bility of both the Articles of \Tar and the Geneva Convention of 
192913' holding that they ue re  intended to apply only to offenses 
which were committed by prisoners of u a r  subsequent to their cap- 
t ~ r e . ' ~ ~ T h e  correctness of the Court's decision on this issue is debata- 
ble.'3s 

This rationale of the Yamusbita case became a precedent for war 
crimes trials conducted by allied national war crimes tribunals. Pleas 
of the accused and requests by the International Committee of the Red 
Cross for compliance u ith the provisions of the 1929 Geneva Conven- 
tion ue re  rejected in all reported cases except one which was tried in 
France in 19j0.'40 Generally this rejection rested on an assertion that 
under established principles of customary Ian those who violated the 
l a w  of war could not avail themselves of the protection \rhich they 
afford, and that the 1929 Con\-ention, \ \ r ich  made no mention of 
precapture offenses, was not intended to modify customary rules.'41 
Logically, this is arefutation of the presumptionof innocence. It is the 
equivalent of holding that those who violate the state criminal Ian. may 

ialue in the mind of a rearonable man,'' and then i e r  out exidence specifically admissible 
including depritionr not rnken in accord uirh Arricle 25 of the Anicles of War. See Transcnpt of 
Record. pp. 18-20, In Ysrnarhm. 127 U.S. I(19466). 

"'In re Yamashrra, i u p  note 116. 
I JnThe  Coun  conrrdered the ~onventmn inapplicable on rhe ground rhar in context I C  u a s  

apparenr char article 61 of the ion\ention was intendcd to apply to crimes commirred by enemy 
m i l i f i r ~  perronnel only aker they became prisoners of war. Id at 2&23 See Fairman. Tbhr 
S4mn;CounonMil i ro~Jurrui tnbn.  M ~ n ~ l R u k i n H o ~ l r s n n d t ~ Y m n ~ h l o C ~ r ,  19 Hw\. L. 
&\ ,  811. 86&82(1946)who agrees u iththispormon. As to the inappiicabiliryofrhe Arriclesuf 
War to trialofenemy combarmti by military commirrmnr, the Cow1 raid rhar the jurisdiction of 
military commissions a i  ~f had existed under the common-law of u'ai u ai expressly w e d  by 
Article 1 5 o f r h e . A r t i ~ l e s o f \ \ a r i n r l l c a s e r e x c e p t r h o r e l n ~ ~ l ~ i ~ g ~ h ~ ~ ~ ~ ~ l ~ f ~ p ~ ~ ~ ~ ~ '  rublectro 
military law" and rhar Article 2 of the Articles of Nu did nor include enemy combatants. 12' 
c s. I t  18-20 

130.ArricleofLVar 2 doernotspeciiyrharprisanerrofr~ar~re"sub~ecrromilirary1au." Article 
of \Vw 12. however, expressly maker prironers of uar subject m court-mirtral ,umdiction. 
Furthermore, Article of \I ar 2 doer not preclude the applicability to prisoners of nrar of those 
wt~c le so fua ruh ich  by theirexpreirlanguageareapplicabletoall perranru hoapperr beforeor 
are tried by military couns or commissions irricle 2 5  a l i o i r  the reading of d e p i i r b n s  m 
evidence under prescnbed conditions, "kfore  any military coun or cornmiision in any case not 
capital." The  exceprion made in cspird cases IS specified a i  king for rhe benefit of the 
defendant SeeIn n Yimarhrta, 127 U S 41, 61-72 (Rutiedge. J , disrentmg) 

I t  1s certainly arguable char Article 61 of the Geneva Conwnrion of I929 \ /as intended IO 
rnclude enemy combatants interned under article 9 for crimes committed before their mrrender, 
and Yamnrhira u a s  interned under article 9 Article 61 IS a part of S \- ("Risoner's Regulations 
\I ithrhe .~urhoiaies")ofTide III("Captiiay"). Tnle 111 regulates theconduct and acrir ir iesofa 
prisoner of u ar u hilt m captnrty and there II  language m many of rhe articles of B V u hich 
wouldsuppanaconrrrucrionrhartheirprovisions arc applicableto s a r ~ r i m e i  a s ~ e l l  a i  mother  
offenses Id. ari4n.17.Cf. F'airman.mpranore 118, m871-73. Seealro\ote,44\LILH L RL\ 
8 5 5  (1946) 

" a P I ~ ~ ~ ~ ,  C m ~ k ~ r r n h  111, GPIv C 
"lid af 414. 
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not avail themselves o i  the procedural safeguard \\ hich that la\< 
provides for the protection of the accused. 

Article 85 of the 1949 Convention effects a deliberate reversal of this 
practice. It prorides: "Prisoners of \i ar, prosecuted under the lau s of 
the Detaining Power for acts committed prior to capture shall retain 
e \ en  if convicted, the benefits of the present Con\ention." i m o n g  
these benefits is article 102. nhich priivide5: 

i prisoner of u ar can be balidlv sentenced iinlv if the sentence has 
been pronounced bv the same iourts accordini to the same proce- 
dure as in the case df members of thu armed forces uf the Detaining 
Pouer. and if. furthermore, the prorisions of the present chaptcr 
haxe been observed. 

Althiiugh some ambiguity is injected by the phrase, "proyecuted 
under the l a u s  of the Detaining P o \ ~ e r . " ' ~ ~  the proceedings of the 
Diplomatic Conference make it clear that a reversal of the Yamahiia 
doctrine \ \ a s  intended.'43 T h e  delegates ne re  unanimous in the vieu 
that prisoners of \\ar tried for war crimes should hare the benefits of 
the conrention until their guilt has been proren. T h e  Soviet Bloc. 
ho\re\er. objected to the entitlement of prisoners of v a r  to these 
benefits afterconviction and interposed a reservation to that effect. 1 4 1  

T h e  conrention not m l y  precludes a Detaining Pon er  from trying 
prisoners by special ad hoc national tribunals, hut precludes, for all 
practical purposes, their trial by International llilitary Tribunals. . i s  
it is improbable that the military la\v of thc Detaining Pouer  \ \ i l l  
authorize foreign oificers to sit in judgment of its o n n  military per- 
sonnel, the creation of international tribunals (if mixed compositions 
u i l l  in most cases be impossible. Eren if the tribunal \\ere to be 
composed entirely of personnel of one po\r er. conrened on the authur- 
ity of the Unified Commander of an International Command as in 
Hirota v .  .UcArth~r,'~~ and Flick c. Johnson.14e the requirement of 
articles 85 and 102 could not be met.'41 Insistence that these trials be 
held by the regular national military tribunals pro\-ides a certain 
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standard of justice and procedure and insures familiarity of the court 
v i r h  its well-established tradition and procedures. This minimizes the 
danger that the courts \vi11 deprire the accused of rights because of 
ignorance.'4B 

In addition to the requirement that prisoners of \Tar be accorded all 
procedural safeguards established by the Detaining Poner's military 
la\\ ,  there is an additional requirement that there be an adherence to 
certain minimum standards of due process B hich may be greater than 
those provided by the la\\ of the Detaining Power. In this respect, the 
con\-ention forbids duuble prosecution for the same act,148 and pro- 
hibits ex post facto trials'jO and compulsory self i n ~ r i m i n a t i o n . ' ~ '  It 
further provides for a right to qualified counsel,'s2 the right of ap- 
peal.'j3 the right to a speedy trial, an ample opportunity to prepare the 
defense,'j4 and for compulsoy  attendance of n i t n e ~ s e s . ' ~ ~  Before 
sentence is adjudged the c u m  must bc instructed that the prisoner of 
\I ar.  not being a national of the Detaining P a v e r ,  is not bound to it by 
any duty of allegiance. .\dditionally, the court must be instructed that 
it is not bound to prescribe any minimum or  mandatory penalty 
a hich may exist under the law of the Detaining P ~ \ \ e r . ' ~ ~  

D. GRAVE BREACHES AAVD OTHER TH.4.V GR4VE BREACHES 

T h e  GP\Y Conrention, as does each uf the other three Geneva 
Comentions of 1949, imposes upon the signatories the obligation (1) 
to "undertake to enact any legislation necessary to pro\-ide effective 
penal sanctions for persons committing, or ordering to be committed, 
any of the grave breaches of the present coniention," as defined in 
each convention; (2) "to search for persons alleged to hare committed, 
or to have ordered to be committed, such grare breaches, and . . . 
bring such persons, regardless of their nationality, before its o\rn 
courts" or if it prefers and in accordance with its ou n legislation "hand 
such persons over for trial to another High Contracting Party con- 
cerned," providing such party "has made out a prima facie case"; ( 3 )  
"to take measures necessary for the suppression of all acts contrary to 

OF THE C0iVVEAVTIO.V 

"BOne a t r h e  p m c i p a l  defects o f t h e  Cniced Stares w a r ~ r i r n e  trials u a s  the use ofexidence 
admissible under the Civil L e i .  Anglo-Saxon lauyerr uho had nor been trained in the 
e\alualain of such e\ idence losf all r e s f r a m  u hen released from the Inmtatmn of the common. 
lau exclusionary rules of e\idence. 

4rt  86. 1949 GP\\ Convention. 
4rc YV. 1949 GPV Conientron. 

lJ'Dd 
's2.Xir(s Y Y .  105, 1949 GP\\ Canientmn. 
l i 3  4rf 106, 1940 GPI\ Conienrinn 
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the provisions ,if the present Ciinvenrion iithcr than gra\ r breaches 
, , . I '  and (4) to try thiise accused (if breaches i i f  the ciin\rntion in its 
regular national cour t s  under ludicial safeguards "\\ hich shall niit he 
less falourable than thiise prin ided b>- .irticlc I O i  and thiisc f i ) l l i i \ s  ing 
(if thr  present Contention." If thr  accusrd i h  a priwr!er lit' \ t a r  rhc 
judicial safeguards may niit be less fatorable than tho\? fiiund in 

ar t i c l es  84 tii 88 and 99 tii I O 8  (if thr con\rntirin. '" '  
.Article 13Orrfthc 1949 GP\ICon~rnt iondrf ine. .grair  breachry a \ :  

[Tlhuse inidi ine a n r  irf the f o l l i n ~  ing acts 
persons or prop& protected bv the Conr 
tomure o r  inhurnali treatment. including h 
\I ilfullv causing great suffering or serious in) 
compelling a p d m e r  of v a r  to s r n c  in the forcrs d t h e  hmtlk 
Pox, er. o r  11 iltullr deprir ing .a prisoner of 1, dr of thc right tu a fair 
and rrgular trial as  prmcribed in this Crm\cntirin. 

It is tu be noted that all of the gravc breaches o t  the IWI  GP\\ 
Ciin\entiiin. except t h a t  of \I ilfull! dcpri! ing a prisiiner (if \! d r u f  the 
right to a fair and regular trial. u e r e  even prior tii the GP\\. Cilnven- 
t i m  iif 1949 offenses against the lau  (if \!ar, Hone\cr,  nc i th t r  c u s -  
tomary nor con\ entiiinal international la\< priir idrd ~anct i i inh  for 
these iiffenses.'j8 

Bredches iif thc  GP\\ Ciinventiiin nhich arc iithrr than g r a ~ e  
brcachca althiiugh not itemized include all irthrr viiildti~ins [ i f .  iir 
failure ttr complv \\ ith, the prori*iony of the  convention. siinic minor 
in nature.'"Y anh others of a xery serious nature. 'Bo 

T h e  pro! isiuns iif the GP\ \  Ciinvention \I hich require the sig- 
natorirs tu enact legislation punishing gralc  breaches and t u  take 
measures necessary to supprcss other violaticins i>f the con\ention. 
I! ere enacted tn insure that violators iif thc  con! ention \\iiuld not 
remain unpunished and that the)- \i iiuld he deprived of the sanctuaries 
u hich they had prei-iriusly heen able rri find in certain neutral ciiun- 
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tries.ls '  Although punishment for breaches o f  customary and convcn- 
tional international la\\ w as not unprecedented at the end [if \\orld 
\ \ a r  1 1 , 1 s 2  the instances in nhich the personnel of the ~ictiirinus 
poucrs  had been tried \vcre rare indeed.le3 

T h e  pruvisions o f  the GP\\  Convention and those nf the other 
Gene\ a Con! entions of 1949 are a part of the la\{ 5 and customs of \\ ar, 
the \ iolations of \\ hich are commonly referred to as ''\I ar crimes . ' I  

Thus,  the "grare breaches" ivhich are enumerated in the GP\V Cun- 
\ention and the other three Geneva Conventions are "war crimes'"64 
u hich the signatories of the con\entions are obligated to trv regardless 
of the nationality of the perpetrator of such crimes. It is 'clear that it 
\ \ a s  the intent of the conventions that all signatory states \\auld be 
obligated to enact penal legislation \\ hich \\ ould extend to all persons 
and to all gra\e breaches nii matter where committed.'65 Thus ,  the 
coni-ention adupts the principle of unirersal jurisdiction over \\ ar 
crimes 11 hich. together \I ith its other provisions if they are com- 
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plied 11 ith. \I iiuld rectif>- most of the serious deficiences \\ hich the 
conduct of the natiunal u ar crimes programs subsequent i n  \\urld 
\ \ a r  I1  had d i s c l ~ s e d . ' ~ '  

T h e  Gene\ a Ciinventinns also pro\ ided that each party "shall takc 
mediurcy n c c e s s a q  fur the suppression of nun-grave brraches." I t  is 
arguable thdt sincc this language dues not oblige the enactment nf 
cffcctii c penal 5anctiuns f i n  the suppression of non-grave breaches. a 
state could pniperly discharge its obligations thereunder by means 
other than legislative sanctions--e.g.. by administratite measures. 
Because nf this ambiguit!, some authoritie7 ha\ vie\\ ed non-grai e 
breaches as being toi i  trii ial tu \T arrant punishment. Such an interpre- 
tation, It is belie\ ed .  \ \ o d d  negate the purpnse of the conventions. for 
many t)-pe\ (if culpablr misconduct deserving (if set ere punishment 
constitute nffenses hich are cognizable only under the "non-grate 
breaches" portion (if the Gencva Conrention. Under this vie\\ in 
contrast tn  the effective universal sanctions applicable to an). person 
\I ho crimmits graie bredchcs, only ineffectual sanctions limited in 
their application by restrictive cnnceprs of national jurisdiction v riuld 
apply to perpetratnrs of nun-gra\e breaches. \n exdminatiun of thc 
repnrts nf thc ar crimes trials after \\ nrld \ \ar  I1 discloses that 
numcrnu? accused \I ere  tried and con! icted for the follou ing serious 
offenses vhich.  if committed n o n ,  ~ o u l d  be non-grave breaches 
under the 1Y4Y G P \ \  Con\ention: ( a )  the use of prisoners of v a r  fnr 
prohibited classes of 11 ork, such as the construction of fortifications on 
the front lines;16a (bl the compulsory use of prisoners for unloading 
arms and ammunitinn from military aircraft; l S 9  (c )  the cumpulsory 
employment of prisoners in the production of armament;"o (d) the 
compulsor)- employment of prisuners in unhealthy conditions: !e) the utilization of unsanitary or inadequate housing facilities for pris- 
i)ners:"2 (0 the giiing (if false infurmatiun to the Protecting Powers 
concerning the conditions UT prisoners of ar: (g) esposing prison- 

Lase \" IY!. at 516-18(1919) 
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ers to public humiliation; l T 4  (h) abandoning responsibility for the 
protection of prisoners by transferring them to unauthorized civilian 
organizations;"j and (i) the infringement of the religious rights of 
prisoners. ' 

These and many other non-grave breaches would remain un- 
punished under the Geneia Conientions should there be no legisla- 
tive provision for universal criminal jurisdiction over such offenses. 
T o  date only a \.cry feu states have enacted legislation of the nature 
enrisaged by the conventions."' 

T h e  United States has nut enacted implementing legislation. Pre- 
sumably. it has taken the position that existing United States military 
law, the United States Penal Code, and state criminal la\\ are suffi- 
ciently comprehensive to fulfill its treaty oh ligation^."^ Insofar as 
enforcement by federal and state courts is concerned, the applicable 
criminal statutes for such offenses as murder and other unlamful 
homicide as uell  as other offenses against the person of protected 
individuals, are limited to offenses committed within the territorial 
jurisdiction of the United  state^."^ These statutes by themselves 
\vould not pro! ide the jurisdiction u.hich the Genera Conventions 
require. T h e  universal jurisdiction contemplated by the conventions 
is not self-executing under United States law. Treaties 11 hich require 

"'In re Hlrura, I \ \LA.L DlGLST I\D RLPORTSOF PLRLli  I \ T L R \ % T I U \ X L  LI i i  Ca5tS. 

l'b/(nrr ionFalkenhanr ,  11 L i a  R E W n r s U F T R I % L S O F N  4R 
Care Y o  118. at 316, 1:l (1918). 

Stater I Yon Leeb, I I  T R ~ ~ L S  or II t n  Cnl\ll\ iLs B L f O R t  
TRIEK\+LS 492 (1951) 

I'#In II Tanaka Chuichi, I 1  L ~ l i  R ~ p o n E  OF TRlXLs UP \\ kR C R l \ l l \ i L S  6 2  f1949) 
"'See PErtr, CO\I\Lt\TIRI 111. GP\T C U \ \ ~ \ T I O \  629 iur the q p e  oi leg$siatron 

required iorcumpiiance \rirhrheprovisionsof A r t ~ l e  I2Vofthe I949GP\\ Cunrcnrm Is far 
as can be derermmd,  only eight signatory states. the Serheriandr, Switzerland, Pugar la \m 
Czcchorluiakia, Belgium, Ethiopia. Thailand, and the United Kingdom. have enacred ieprla- 
cion oi the nature mended by rhe c o n w n t m  .A feu states (rg , the Unlred Stater) haie 
considered their lcgslation to be adequate to fultiil rheirobiigacionr under the c o n w m o n .  For 

\-etherlands, Switzerland, and Pugoriaria see PICTLT. 
10, 621 n I ,  RITET. C o ~ ~ l i u r ~ n ,  IV, C n i u < u  CO,. 
Yugoslavian leg~slatmn see 46 4~ J I \T  L L. 16, 40-42 

f s u p p .  1912). For rhe text  oithe l e g ~ r l a r m  of the United Kingdom and a crificiim thereof see 
D n w i ~ ,  op i i f  supra note 164, at 119-24 See also Lerie. P t n d  Sanoianrfor h1dirrotmmr 0,' 
Priionrri of War, 16 Au J I u r ' ~  L. 411, 415 n 90 (1962). 

L"During the Hearings bcfore the Commirree on Foreign Relarmnr on the Genexa Conren- 
t i o n s f a r r h e R o r e c t i a n ~ f \ \ ~ ~ ~ , ' ~ , m ~ i U  S Senate. 84thCong.. 1st  Sesr.. June 1, 1951)ituar 
asserted chit IS to graie breachcr, "it uould be difficult co find any of these acrs u h ~ h ,  if 
comrnirted~in the United States are not ilrendp \101afmns oi the Dokerric 1m of the United 
Sratei ."ld at 24. There hearlngr cmti in  a letterfromrhe DepanmenrofJurree stating that no 
ne% legslariun need be enacted to provide effccrne penal imcfmns for offenses derlgnated as 
g m e  breachcr under rhe 1949 GPW Conrenrmn. Id.  st 5 8  It  IS obvious rharthere C O ~ E I U S ~ O ~ S  
completely disregarded or reflect an 8gnorance of the ~ n i v e c ~ a l  luredicrron espoused by the 
con\en ten  to uhich the United States uai a r>gnarory. See F\I 27-10, parr $ 0 6 4 7 .  

"'Cnired Stares, .  Bouman.260U.S.9I.P?-10Z(l921). SeealsoReidr Covert, 154U.S.  I 
(195'). United States \ .  Florer, 289 U S. I l i  (1931); United States \ Rodprs .  110 U S. 249 
(1891). In re Ross. 140 U.S 453 (1891): T h e  SankinE, 292 Fed 642 ( I r t  C u  1900). 
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Irgi5latii K enactment to mdke their pro! iriiins effectii c are cmsidcrcd 
by L-nitrd States cnurts as being enforceable only after the enactment of 
rhe requirite l e g ~ s l a t i o n . ' ~ ~  

T h c  Unifiirm C.ode i ~ f  \lilitary Justicc. hone \  c r .  prwides a mrans 
frir thc repression o f \ \  ar crimes irrespecti! e (if thc situs of rhc crime or 
thc status o f the  offender. .Article 18 of this code priiiidcs i i i  r e lc \an t  
part: -Gcncrdl courts-martial also ha\  e jurisdiction tii t r y  any person 
\i ho bv the Id\\ of \ \  ar is subject tu trial by a militart- tribundl and ma). 
adjudge 3n> punishment permitted hy the la\\ of \ \ar ."  T h u s  under 
the provisions (if irticle 1 8  i ~ f  the Lnifiirm Ciidc of \lilitar> J u 5 -  

the Id\\ ,if!\ ar is incorporated intu United States military lair 
and, as such. general courts-martial u uuld appear tu h a w  jurisdiction 
o!er all grate dnd non-grale breachei uf thc ciin\entions and m e r  all 
allegcd &lators thereof. regardlers iif their nationality o r  statui.'8Z 

Cnder  United States jurisprudential I a n ,  hoaever, t h e  jiirirdic- 
tiiin r i f  Cnitcd Statrr llilitary C & n i s s i o n s  i m r  v a r  crimes has been 
limited generall!. to t imes of \ i a ~ ~ ~ ~  and. as a matter of practicc. 
limited as u e l l  tu enrmy nationals and persons uhii haxe assumed 
enemr characrer.IB4 It is not hesond the redlni of possibilitv. thcre- 
fure. {hat under the language of article 18 \\ hich extends the'jurisdic- 
tiiin iif prneral courts-martial to "persons . . suhlect to trial by a 
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military tribunal,'' Cnited States courts may by interpretation limit 
jurisdiction of general courts-martial over \i ar crimes to that tradi- 
tionally exercised by United States Aiilitary Commissions.lE5 Fur- 
thermore, e\ en though there is no statutory restriction to the uni\ ersal 
application of general court-martial jurisdiction under the la\\ of n ar, 
Field .\lanualZi-lOprescribes policy limitations thereon.le6 It states: 

The United States normallv punishes \rar crimes as such only if 
they are committed by enemy nationals or by rsnns servingthe 
interests of the enemy State. Violations of the Ev of uar commit- 
ted by persons subject to the rnilita law of the United States u ill 
usuallv constitute violations of the%niform Code of Military US 
tice a id ,  ifso, ail1 be prosecuted under that Code. Violations oith; 
law of war committed uithin the United States by other ersons 
will usually constitute violations of federal or state criminal fau and 
preferably will he prosecuted under such lau. 

This  policy discourages the use of the only present legal means 
available to the United States for the unitersal repression of grave 
breaches. Insofar as persons \rho. except for the provisions of articlc 
18. \I ould not be subject to the Uniform Code of Mli tary Justice there 
exists no United States legislation which would subject them to 
punishment for \I ar crimes committed by them outside the territorial 
jurisdiction of the United States. Moreover, civilian criminal codes 
are not sufficiently comprehensive to reach all significant riolations of 
the lair of v a r  elen if committed \i ithin the United States. .ilthough 
"wilful killing," "torture," or "inhuman treatment" might be punish- 
able by analogy to such offenses as unlawful homicides and aggra\ated 
assaults, it is doubtful that "cumpelling a prisoner of \ iar  to seri-e in 
the forces of the hostile Power," or "V ilfully depriving a prisoner of 
\I ar  of the right of fair and regular trial" is punishable under state or  
federal penal l a w s .  

\Vith respect to the military la\\ of the United States as expressed in 
the Uniform Code of Alilithy Justice, most violations of the l a u  of 
u a r  \ \ o d d  be chargeable as \ioldtions of that h-evertheless. 

'asReid \ .  Coierr, 334 U S  I ,  6 1 1  (1917): Exporta Quirin,ivpro nuie 181, ae3O In re 

L8aF\1 27-10, nara 507 
Yamarhira. 3 2 .  C.S.  I, 2 0 - 2 3  (IP46) 

- r  
18'Ssr Uniform Cude u f & f ~ l i t q  Jus t  rt 80 (10 U S.C 5 880) latrempti), \TI 81 (10 

.in Y 3  110 L S L. S 891) (cruelry and ratment), \ r t .  9' ( I O  L S.C 5 89-1 (unla\iful  
detention). 6.n 98 (IO U 5 C. 5 898)  (noncornpliancc uirh procedural rulir): .Art 102 ( I O  
U S C B 902) (forcing a safeguard): .\n 103 (10 C.S C 5 90% (captured or abandoned 
pmpeny), .Art. I03  (10 L S  C .  I 905) (misconduct i s  a prisoner). 4rt .  118 (10 L- S C. 5 918) 
(murder): im I IP( I0U.S.C.  BYIY)(manilaughrer),.~rt. lZO(I0U.S C 5 PZUi(iape), Art.  121 
(lOUS.C.5P21)(larceny): \ r f I 2 2 ( 1 0 U  SC.5922)(Robbery) , .An 124(10C.S.C I924)  
(miimmg):.\rr 126(10U S.C.B926)(arion);.\~r. 128(10U.S.C.B928)(arraulr):and \rt 134 
( I n  C.S.C 5 914) (general arfialei 

I s c 5 x 8 i )  (c<>nspiracy): Y Z  (10 I 892) (failure tu obey orders and rcgularmni). 
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the principle o i  assimilatiun dictated by article 102 o f  the  I W Y  GP\\ 
Cant cntiiin \ \  r,dd not he rcspected if only enemy nationds <ire 
pnisccutcd under the la \ (  iif ar. 51 hile persirns iubjccr tii United 
Srares municipal military Ian arc prrisecuted under iinc iifthe punitii c 
,irticlcs (if the  Unifiirni Cridc I I ~  Alilitary Justice. \Ithriugh the criiirt 
and trirll prilcedurc may be similar. substantial  differences ciiuld r u s t  
u ith respect to rhc sentcncc adjudged. T h u s .  cruelt!- and maltreat- 
ment of priirccted persiins is a graie  breach under t h e  l Y 4 V  GP\\ 
(:i,n\entirin f i r  \i hich there is nri limitatir,n as to the  punishment 
!\ hich may he impuscd Hiine\er .  the maximimi authiirilsd punirh- 
nient under the L-nifiirrn Code i i f  l lilitary Justice for cruclt!-. mal- 

in of a prrscin sublrct tii the order iif the 
offender is only dishoniirahle discharge. to ta l  forfeiture ( i f  pay .inti 
al lov ancc?.  a n d  ciinfinenient at hard lahiir for i m c  !-car.’RR Coni- 
pliance \\ ith t h e  mandate iif the c i in \  enticin to prrn ide eiicctil c penal 
sanctiiins fiir rhe repression of e ra \ ?  tireache5 requires. therciure. that 
the polic>- declarations contained i n  Field l l a n u a l  ? - - I C 1  he 
th,rriiughl!- reconsidered. 

Sole recourse to general ciiurtr-martial f i n  trial irf graie  and n i x -  
g n s  e breaches iif the crinvcntiiin docs niit pro\ idc d ciimpletc s111uriiin 
o r o n e  \\ hich is entirely ~ , m s f a e t o r ~ .  T n d l  ofiithcr than Cnited Stares 
military personnel. pdrticularly United States cii ilians. hy general 
eiiurt\-niartiaI in time iif peace either in the Unitcd States or  else\\ here 
h r  gra\e  or  iithcr than gra\c  tireache5 may niit bc acccptatile to  the 
lmerican socict>-. Furthermiire, the jurisdictiiin of a military tribunal 
i n  time iiipcace iller L-nited States nationals and others in the United 
States for gra\ e and niin-gra e breaches committed either in t h e  
United States o r  abriiad \\iiuld raise scrioiis ciinstirutiiinal i s s u e s . ’ s H  
T h e r e  are nil ciimpelling reasons nh?- jurisdiction ine r  5uch breacher 
of the cunicntiiin shiiuld bc triable iinl! ti>- general ciiurts-nidrtidl iii- 

\i hy United States nationals and iithers 51 hi, are accused  of such 
iifienses and vhii are present in the  United States \hiiuld not lie 
accorded a trial before d federal court. including indictment ti!- grand  
jury. trial by Iury. and  trial hefore a judge \ \ i th  life tcnurc. 

I t  isodd appear that thc United States could hest ~ n s u r c  the full 
discharge (if its ribligaririns under the cmventii in? hy the enacrmcnr of 
Icgisldtion under n hich iederal district cimrts \\ ( ,uld ha\ e jurisdiction 
to t ry  any person \\ hi1 ciimmirs. nri matter \i here.  any of the act? iir 
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omissiuns H hich are proscribed by the lao  s of n ar and as defined by 
the la\\ of nations.'" 

T h e  principle of unirersalitl- (if jurisdiction o i e r  grave breaches is 
restricted by the inadequacies of existing extradition practices and the 
dearth of extradition trraties. It is to be noted that article 129 uf the 
cnnxention imposes no obligation on states to enact extradition legisla- 
tion or til extradite u ar criminals men  \\hen they are u n u  illing or 
unable to bring them to trial fnr their offenses. T h r  existing legislation 
or the policy of many countries dues not authorize the delirer) of their 
n u n  nationals to another pn \e r . ' 8 '  

. i s  a practical matter, although the conwntions provide a frame- 
a o r k  \\ hich is adequate to cnrrrct most of the deficiencies nf the 
\\orld \\ ar I1 \x ar crimes programs, and provides a means for insuring 
that war criminals will not escape punishment, only good faith on the 
part of belligerents can insure the repression of graxe breaches on an 
impartial and universal basis. Fear of retaliation, and the difficulty of 
obtainingevidence frnm the State oiOrigin \I ith respect to precapture 
offenses has restrained belligerents from conducting \x ar crimes trials 
during hostilities. Under the circumstances the tendencv has been for 
the victor to try the vanquished only.LY2 

T h e  perpetuation of this practice ~ o u l d  inevitably cast suspicion as 
to the impartiality of u a r  crimes trials. Deep seated passions uhich 
characterize national attitudes against enemies labelled as \I ar crimi- 
nals tend tu taint the essential fairness and impartiality of such trials. 
Procedural safeguards protided by la\\ making treaties ma)- go far to 
create the appearance (if a fair trial, but the essential characteristics of a 
fair trial-an impartial tribunal-cannut be assumed ith confidence 

~*°Cmgrer imnai  enactment o i  definitiie impieminting penal legislation iertinp in fcdiral 
cuurriluriidi~riunurcr a l l  \iulariunrofthc conimt iunr ,  and preempringrhis fieid inmfar as itate 
courts are concerned. i iou ld  k r t  i n ~ u r c  unrfor n proiecuriun, punehmenr. and punish- 
ment policies. and p m i d e  the best means unde h the Lnircd States ciiuld fully discharge 
its obligation under the ~onienf ioni  PLTLT, C u w i i \ r % ~ \  IV, C n  I L I ~ \  Co\\ t \ m n  at 
601-02 s t a t e s  t h a t  under  the Ci \ i lmn Conienr ion  m a n y  states wil be required to 
'enact penal laits applmble toa l l  aifenders, ahateicr rheirnauonalir) and uhare ie r  rhe place 
ii here rhe offense has been ci,mmirred." and rhar IC  i s  "dwrabie rhar this l e p l a r i a n  be ~n rhc 
farm of special I a n ,  defining rhe breaches and proiidng an adequarc penalty for e a t h  and 
should II proie 10 be 'hqmi i ib le  t o  enact cpeciai iegiilarmn, IC u 111 be necessary co resort t o  a 
impiersysremihich  uould ,nc iudea iammmum.  (a)ipccialclaureiclaiiinga,offcnsci M irha 
definite penalty artsched ro each torture. inhuman treatment.  cau r in jg rea r  iuffermg. dertruc- 
flun and approprmrm of propert? not lurt16rd by mllltary ne'ewr!. compellmg a p m i c t r d  
perron ro i r r ie inrhr forcr iofa  h~ , i r l iepoi~i r .u i l fu l lg  drpriiingapn,recredpersunr,irhrrighrr 
tu a i a r  and regular trial. unlauful deportation or rranrfer, (b) a gencral clause pruiiding rhar 
other breaches of thc ~ o n \ m t m n  u d l  be punishable by m airragc irntencc, fur r~arnplr. 
impriionmenrirrimfneroren!earr, insofar ar rheydnnorconrr i rureo i fenrerorcr imerro i ih ich  
mare m e r e  penalties air attachrd ~n the urdmar) or milnary penal cudcr. This general clause 
should also orcwide rhar mincir offenses can he dealr with rhnrueh dircialinarv m ~ a w r c s . ' '  

I . .  
l P L D n i ~ i n .  op ( 8 1  rupm note 161. at 2 2 .  
I s * Y  at  2 3  No ~ a r  crimes t r i a l s  uere held by the Lnired Nations forcer airer the Korean 

conflicr \L hich ended ~n I sralernair. 
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argument that i r t ic lc  I ?  of the Haguc Regulatiuns is d l  in effect, or 
that the custom of \I hich it is declaratory remains unaffected. The  
International Committee of the Red Crrm has taken the \-it.\\ that a 
parole vidation is a "precapture offense" and that the violator if 
recaptured. retain7 thc hencfits of the c~ in ien t ion . '~ '  Field l lanual  
2 7-10 states that prisimers (if \\ ar may be trird for a t iolation of parole 
under the provisions of .Article I31 of the Cnifurm Ciidr of llilitary 
Juitice. 'qr T h e  maximum punishment may not csceed cunfinemrnt at 
hard labor for six months for this offense.'9g T h e  laws and regulations 
of most nations either discourage or forbid their nationals to accept 
pa r r ikzo0  

B.  D I R t C T  REPATRIATIOI'  A X D  ACCO.ZMODATIO.Y IAY A 
S E L T R A L  COL,\TRY 

T h e  purpose of detaining prismers I J ~ V  ar  is to pre\.ent their further 
cmpliiyment by- the rnemy. It has long been recognized that the 
detcntirin [ i f  seriuusl>- sick and \\ounded prisuners, \I hose chances of 
i'ull recovery are slight, \\iiuld n(it further this purpiise and that such 
prisiiners should be repatriated or transferred to a neutral country fur 
internment. Both the I92Y GPI\ Con\ention (article 68) and the 1949 
GP\\ (;(in\ c n t m  (article lY0) require the repatriation of such persons 
cscept thosc \\ hc oblect (article 1OY). 

C RELEASE A S D  REPATRIATIOX A T  T H E  CLOSE OF 
HOSTILITIES 

T h e  mutual repatriation of prisuners of \I ar a t  the conclusion of \Tar 
is an established principle of the customary la\\ of l iar  hich found 
expression in the Hague Regulatiuns uf 190i. -\rticle 20 of these 
regulations states that repatriatiun should be carried out as quickly as 
possihle after the conclusiiin of peace. Treaties of peace, ho\r.e\er. are 
rarely concluded immediately. upon the cessation uf actual hostilities 
Because the Treaty. of \'ersailles did not enter into force until January 
15, IY!O, the repatriation of German prisoners \vas delayed for four- 
teen In an effurt to prevent recurrence of delay in repatria- 
tion, .irticlr 7 5  of the 1929 GPIV Convention required. if possible. 
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t h a t  repatriation t,thc place immediately u p m  t h e  crinclusiiin of ,in 
ilrinistice agreement. \ c  til t iermany.  \ \  iirld \ \  ar I I  cnded \\ ith h e r  
uncrmditiimal surrender.  n o t  \I ith d n  armistice or d peace trcar!-. Thuq 
the cliniinaion i i f  the Gcrman i t a t c  in this manner th\r arred rhc 
normal  oper:iririn rifrhc conr eiiririn \\ ith the result thdt rhc release m d  

Gcrman prisoners of \I  ar \ \ a s  Icing delayed. \\'hen the 
nfcrcncc m e r  in C;ene\-a in 1049"' the CSSR still held 
man m d  Jdpaneqe prisoners of ti ar.  

\rticlc 1 1  8 , I f  t he  1949 GP\\' Consention ~ o r r c c t s  this situation I t  
pro, idcs:  'Prisoners o i  \! ar  shall  he relcdacd a n d  repatriated \s ithoot 
dcl.1: after the c c b s a t i i i n  ofact i \e  hiictilities " T h e  ohligatiiin to  rcpIi,t- 
ri,itc. furthcrnmorc. is made unilarcrd s i i  that its iniplcnicnratiiin 1% 111 
nrx t)c frustrated I>!- rhc nece\\it!- ( i f  obtaining the c , Inmn  iif lxirh 
partie\ . 'ol  

\Ithuugh nir cypress prin isiiin \i ;I\ made for prisiincrs of \ \  ,ir \i hci 
did not desire repatriation. it \rould be inaccurate t i1 say that this con- 
tingene! \ \ a s  not cunsidercd."O" I t  is to be noted in chi\ connection 
that thc  principlt of in\oluntar!- rcpatriation hai nut in practice I x ~ n  
fully r e c 1 i g n i 7 c d . ~ ~ '  During the Korean \rmisricc negirtiatii)n,. ( I \  c r  
! ! .OOO \rirth Koreans and Chinese held h i  the  Unircd \-ations 
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Command expressed their desire to renounce their right to be repat- 
riated. T h e  prolisions of articles 7 and 1 18,zo6 (non-renunciation of 
rights) provided the Communist bloc with a plausible basis for its 
insistence that all prisoners were to be repatriated, by force if neces- 
sary. 

T h e  Communists viewed the uording of article 118(1), as being 
categorical and argued that this r iev found support in the fact that the 
l Y 4 Y  Diplomatic Conference had rejected an Austrian proposal \\ hich 
uould  ha\e given an nption to prisoners in this r e s p e ~ t . ~ "  The)- 
contended as ue l l  that under article 7 prisoners were precluded from 
\\ aiving any of their rights under the convention, including the right 
to repatriation. Furthermore, they construed article 109 \\ hich per- 
mitted a seriously sick or uounded prisoner to refuse repatriation 
during hostilities as impliedly denying to him such an option after the 
conclusion of hostilities.z08 

T h e  Lnited Xations Command countered this argument by refer- 
ence to the general humanitarian purposes nf the convention, particu- 
larly the protection of \\ ar rictims. It \\ as felt that forcible repatriation 
of a prisoner of n a r  Ivho, because of fear iif punishment or  because of 
ideological or  other reasons, had freely rejected repatriation, uould be 
incompatible \I ith the spirit of the convention; that since prisoners of 
\I ar had the right uf option as to specific matters under the convention 
a further extension by analogy of such a right \I ith respect to repatria- 
r i m  under artcle 1 18 \ \as not excluded and therefore permissible; that 
it \ \as incongruous to construe article 7 as prohibiting a prisoner from 
renouncing his "right" to  be forcibly repatriated; and, finally, that the 
convention had not abolished the right of a state under customary 
international la\\ to grant asylum at its option to particular categories 
or  prisoners of \i ar.20y . i s  one authority aptly put it, this construction 
of the conrention with respect to the repatriation of prisoners nf 11 ar 
rests on conventional and customary international la\\ and conforms 
as \\ell to the logical and moral postulate of the human right of 
indilidual freedom, limited only by the duty of its exercise mithin 
bona fide limits.21o 

T h e  position of the Lnited Sations Command and the United 
States that no prisoner of \I ar uould "be repatriated by force" or "be 

S m c k  ., 154Y. GPIl Conienrionpmiidcr mpcrtinenrpartthar"priionen of A a r  may in 
nil CirCUmstanCrs renounce ~n parr or I" entiretv rhe rights secured to them bv the present 

~ R I  I l l ,  GP\V C < n \ t \ m n  $41 
rran Rtpporrxlrmn P r o b ! i m o n d l n a m o r i o n i l l L ~ ; r ,  47 X u  J .  I \T'L L. 111, 

426-JY (IYj3i. Shapiro. ~ u p m  nufe 205, ~f J 2 J .  
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coerced o r  intimidated in an!- \sayv" e\ entually prc\-ailed.2" O n  De- 
cember 3, 1 9 5 2  the General -\ssembly of the United Natirins triiik the 
positiirn "rhat force shall not be used against prisoners of n a r  111 
prerent IJI effcct their return IO their hrirneland. , , .'12'z T o  effec- 
tuate this prisitirin rhc Cnited Sat ions resrirted tii a pnicedure under 
uhich those 1% ho did not desire tii be repatriated \ \ere  placed in the 
tempiirary custody rifneutral p o \ ~  ers. thc S T K C ,  for resettlement o r  
relocation to the extent possible, i n  accordance \i ith their \I is he^.^'^ 

In \ l e a  i i i  the ultimate acquiesence <if the Communist bloc in the 
principle iif the United \-ations resulution of December 3. 1 Y i 2  11 
rri iuld appear that articles : and 118 may not be interpreted as 
requiring fiircible repatriation, and that a Detaining Priuer may.  if it 
desires. grant asylum to prisoners of \I ar \r ho do nrit i r  ish to be 
r e p a t ~ i a t e d . ~ ' ~  

T h t  doctrine supported by the United Satiiins Ciimmand and the 
United Statca at the ciinclubiiin iif the Korean ci inf l ict that prisoners of 
\! ar \cere not to be forcibly repatriated should nut be c(instrued db an 
unqualified principle. If taken literally it \I iluld require a Detaining 
h\! r r  10 grant asylum. \\ ithin its in! n territury if necessary. f i r  any 
and all prisoners iif ~ a r  \rho f i x  any reason did nnt drsire tii he 
rcpatriated. Such a result \ \ as  not intended. T h e  doctrine iif niin- 
fiirciblc rcpatriatiiin properly interpreted means siniply that no pris- 
liner of u a r  u h u  seeks asylum on certain proper grounds \rill he 
forcibl>- repatriated.'" 

It is doubtful that this doctrine \rould have been applied in its broad 
sense as it \ \ a s  after the Korean conflict. had the many th(iusands iif 
prisiincrr (if \I ar been physically present in the Cnited States o r  in a 
countr)- other than Korea at the end iif the cunflict. Vital econrimic 
ciinsideratiuns. the need fur stringent adherence ti1 immigration 

l r r s  11 I \  VII. and X I 1 1  (of  the \ p e m c n r  Bcriiccn The Lomamander-in-Lhief. 
Lnimd \at ions C m m s n d .  On Thc One Hand, and The Supreme Commander Of T h e  
Karran Peoplr'i \mi and c h i  Commander Of The Chinese Pcuple'i Volunreerr. On T h c  
Other  Hand ( . u n c e m n g  x \ l l l ~ f a r ?  Xrmliflce In Korea. ilgnedJuli 2 - ,  ID51 T h e  r e i t  of chis 
ngrcemrnr apprari ~n !Y DIP, ST i i i  9u.l 11-(1931). 

Z"See Brirer, A y l u m  10 Primnm o / U w  3 l l  B R ~ T  Ys IvT'L L 489 (1953) 
'E  See S c h a p r u .  I U ~  nure 205. a t  I I & H  
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policies, and the infacility of relocating prisoners of u a r  in other 
countries preterits, as a practical matter, a literal application of the 
doctrine of non-forcible repatriation. Properly construed it visualizes 
a o r m e r  aoolication of the orinciole of asvlum under all the facts and > . 1 L  I L  

circumstances.21B 
There can be little doubt that Detaining Po\vers \vi11 in the future 

forcibly repatriate many prisoners of u a r .  Asylum in the future 
should be granted as it has in the past only to prisoners of war u h o  seek 
asylum on bona fide political grounds and to those who have upon 
promise of asylum voluntarily deserted their forces in order to assist 
the Detaining Pouer  in its war efforts. 1Vhether other categories of 
prisoners. including ordinary deserters u ho do not desire to be repat- 
riated because they fear punishment for their desertion, are to be 
granted asylum should be determined in large part on the extent of the 
commitment made to them by the Detaining Pouer  in its effort to 
induce deserters and the extent to u hich the provisions of an armistice 
agreement or of a treaty effectirely immunize them from punishment 
for their desertion. 

VI,  C O N C L U S I O S  

T h e  1949 Geneva Prisoner of War Convention represents a 
note\$ orthy humanitarian contribution to the lau of u a r .  T h e  conven- 
tion has not only rejected the general participation clause of prior 
conventions but has provided as well for the applicability of the 
convention to all international armed conflicts on  a unilateral basis 
between states uh ich  are signatories to the convention, and on  a 
reciprocal basis u i t h  respect to relations between signatory and non- 
signatory states. It has by its prescription of minimum standards 
relative to conflicts not of an international character indicated the 
interest in and the obligations of the community of nations with 
respect to a matter uh ich  is essentially domestic in nature. It reflects 
in this respect the interdependence of nations and the concern of the 
world in domestic conflicts. T h e  convention, subject to certain cnndi- 

2 1 a I ~  chis respect ~f 1s IO bc noted chat as of 1960 rhe SSRC still had under its Control some 
eighty-eight e x - I o n h  Korean prisonen of uar \rho had refused repatriation and who the 
SSRC had nor been able to resecrle, and ior M hom the Unired Stares u B I  nil1 paying, as 11 had 
s m e  19 j3 ,  one-haiiofrheexpenier uhich hid been rncurred byrhe lndiangovernmenr for rherr 
mamenance. Xlemorandum from the Indian Embass), Warhingron, D.C., t o  the Dep'r of 
Srate, dated Aug 2 5 ,  1959, submitting a c l i i m  ior rhe maintenmce oithere prisonen o iuar .  
The United Srarer obligarion in this rerpecr arises under the c ~ m m i t m e n i ~  made bythe  United 
\-ariunr under the "Terms of Reference fur NURC' D U ~ S U B ~ I  to u hich one-half of the costs 
neccsraryto accomplirhthc reiertlementoirheprironeii o fuarwould  be borne bythe parries to 
rhe Koreanconflicr In 1960rhe United Srarer shareamounted IO 1,111,4001ndian mpies The 
KPVCPV ~n 1960 paid a similir amount t o  the Indian goiernment 
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tions precedent, also recognizes the role of organized resistance 
movements in the fluid nature of modern v a r .  By fixing prisoner of 
war status in an almost immutable mold, the conLention protects 
prisoners against special agreements which might be concluded be- 
m e e n  the Detaining Power and the State of Origin in derogation of 
the rights which the convention vests in them. T h e  comemion in 
effect places them in a status comparable to that accorded infants and 
incompetent persons under domestic law; they- being unable to bar- 
gain auay  their o u n  status or rights for either good or had consid- 
erations. 

T h e  convention by clarifying the categories of no rk  \\ hich mdy he 
demanded of prisoners. and by permitting them to volunteer for 
certain types of \I ork, has removed ambiguities \I hich had theretofore 
been troublesome. By the same token it provides in this respect a 
measure of flexihilit>- in an otherwise rigid code. 

T h e  elaborate judicial safeguards established by the convention and 
their applicability to  precapture offenses represent important 
humanitarian advances in the 1au of a ar. Perhaps the most significant 
accomplishments of the conrention are retlected in its provisions 
vh ich  codify substantive prohibitions against grave breaches; fix 
national and individual responsibility for such breaches; embrace the 
principle of universal jurisdiction for the trial of such breaches; and 
imposes a clear and stringent duty to suppress them. By these provi- 
sions the convention has suep t  a\\ ay the doubts n.hich existed during 
\Todd K a r  I1 as to u h a t  acts or omissions \\ere punishdble as ar 
crimes and the manner in which such crimes \I ere to be adjudicated. 

T h e  convention, hoo-erer, is not free from defect. In some respects 
it is too definitive and paternalistic. T h e  marked rigidity \I hich per- 
vades many of its provisions may lead to their disregard as unrealistic 
or impractical and may subject the convention as a whole to a process 
oferosion. A failure to provide for exceptions to some of the technical 
requirements as to internment uhi le  prisoners are still on the 
battlefield impose what appear to be impossible standards on the 
captors. 

It may also he that the convention's failure ttr recognize the rule 
u hich closely integrated international and multi-national commands 
ui l l  play in future conflicts may frustrate many of its provisions. 
Furthermore. the reliance u hich the conrention places on the role of 
the Protecting Poa er may also seriously impair the effecti\ eness of the 
convention should there he no qualified neutrals. T h e  provision for 
the establishment of a substitute international bndy which could 
operate in lieu of a Protecting Power has not yet been implemented 
and, in fact, may never be implemented ifthere are no neutral statea 
from uhich such a body could drav its personnel and on \\hose 
territory it could maintain its offices. 
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T h e  ambiguity of the convention as to the entitlement of deserters 
and defectors to POiV status and the serious repercussions u hich may 
be occasioned thereby is also a defect of the convention as is its failure 
to obligate the signatory states to enact legislation making other than 
grave breaches of the convention punishable offenses under the prin- 
ciples of universal jurisdiction. 

T h e  conrention is also defective in that it fails to obligate the 
signatories to extradite, under appropriate safeguards, \\ ar criminals 
II horn they are unwilling or unable to prosecute due to their failure to 
enact legislation of the nature mandated by the convention. 

These and other defects, houever ,  must not obscure the real 
achievements of the convention. These technical defects do not di- 
minish from the resolution of the community of nations to render 
impossible in the future, the sordid tragedy that beset millions of 
prisoners in the past. T h e  very fact that a consensus in the achieve- 
ment of the humanitarian goals \+as reached in 1949, will facilitate 
efforts which should be undertaken no\{ to correct the defects nhich 
have been recently brought to  light. 
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TOTAL LEGAL SERVICE: NOONE ON 

FUNDS 
PROBLEMS OF NON-APPROPRIATED 

The miliurv lauver's exposure to the cummercial Ian field 1s 

largelr encompassed hy \I hat the armed services call Procurement. 
This ;s big business, in rd\mg as it does the billions appropriated 
each vear fur  the equipping. feeding and operations of the Defense 
Establishment. Hoaerer,  the literature of rocurement is uell 
icrrad bv the Yearbook of Procurement Articir  \I hich cumulates 
major ardcles in that field. .It some risk to the notion of complete- 
ness, nil effiirt has been made to either re  rint from their u e l l -  
selected distillation or to essay an inde en8ent choice. 

i meritoriuus middle round is axairable, hooeLer; I t  exists in 
(inc iif the areas unique toyat, u ithin the Goxernment, particularlv 
the unifnrmed services. \ l am activities necessam tu the heal& 
morale and uelfare of goxernment emplovees areconducted a i t h  
self-generated money, rather than II ith finds appropriated bv the 
Cungress. Stores fu; the sale of personal. consumer items. called 
Post Exchanges (PX's) in the .\rmv, or the Army and i i r  Force 
Slotion Picture Senice are cxam 1;s of these "Xon-.appropriated 
Fund" actixities. \ l a w  of these t n d s  are aorldaide and provide 
s e n i c e s  north millin& of dollars; others meet special local needs 
and the dullar implications mdv be quite I O U .  In anv case burinF 
and selling are much nf their business and the procuiemen;tla<or is 
stning. 

Legal cuntrril of these funds in\ol\es a special facet of the military 
laii ser's ob that of lax making for the militarv community . AIoG 
of the orhrr'selectiuns ii this issue shua the militarv Iaaver con- 
cerned uith some external la\\ that affects the o;gani;ation or 
mission of the element he serves. In much of his u ork. hov ever. he 
is concerned \I ith internal. dav-to-day activities of the community 
and u ith rule making or dec'ision making for the community as 
such. 

This selection touches a number of those bases. It is also a prime 
examole of hou useful some collections of n o r d s  can be. hlthoueh 
it appeared as an .appendix to Senate Hearin s, this article n t s  
distributed in original and photocof! to m k a w  legal offices 
around the vorld.  sup lementing fu 5 the on1 "her significant 
effrrt in the field u hi& m a s  then ten years o d l  

The author is nou a Colonel in the United States Air Force and 
.acting Staff Judge -\d\acate of the Strategic .air Command. His 
article brings to ether the colorful history of these funds uith the 
sets of serious yegal problems that ari& \I hen they operate as 



"instrumentalities rrf the United States" in states of the United 
States, abruad, and in their contacts a i t h  private persons or 
businesses 
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I S T R O D L C T I O S  

T h e  term "nun-appropriated fund actirity" will not be found in any 
standard dictionary; yet, in its own \\ ay, it is as much a term of art as 
the a n a l o g m ~  phrase "instrumentality of government" u.hich has 
hecome an accepted legal term. T h e  Armed Services define non- 
appropriated funds descriptively. T h e  Army's definition is represen- 
tative: 

Thr  monies \\ hich support certain revenue producing, uelfare 
and sundry activities which are not provided for in Congressional 
appropriations but are necessary ad'uncts to the Armed Forces: the 
entities administering such monies.! 

T h e  Air Force definition is similar: 
Funds enerated bv Department of Defense militarv and civilian 

personnekand their dependents and used to augment h n d s  a ro 
priated bv Congress to provide a comprehensive morak-bu&- 
uelfare, &ligiuus, educational. and recreational program desi ne8 
to  improve the Lrell-being of military and civilian personnefand 
their dependents.2 

T h e  S a v y  and l la r ine  Corps consider these funds in the same 
light.3 

Some idea of the present size of these organizations is given in a 
recent congressional report \vhich states that, as of .\ugust 29, 1963, 
there were 579 post exchanges and 678 ship's stores. Their annual 
volume of business exceeds $1,422,300,000' and causes them to rank 
seventh in the United States for retail sa1es.j LVhile post exchanges, 
ship's stores. and officers' clubs are the richest, most active, and 
therefore the most prone to legal problems, they represent just one 
type of nun-appropriated fund acti\ity. Similar groups hare been 
organized and operated aircraft, golf courses, hunting lodges, and 
luxury hotels. All of them partake of the character of "instrumen- 
talities of the federal government." 

It uould  not be an exaggeration to call their legal status bizarre. 
They  are operations of the federal government, yet they are not. 
Court5 ha le  disagreed as to uhe ther  employees' torts fall mithin the 
ambit ofthe Federal Tor t  Claims ?.a. In suits based on a contract fhey 
are held to be immune from suit as agencies of the Government, yet 

1 9rrnyRegularion 32C-i(lYbI) Army Regularioniiiill hereafrerhecitedar"4R.',AirForce 

z 91r Force \ l anud  11-1, Glossary of Standardized Terms 0963) .  

a \ternorandurn prepared by the Office of fhe  assmmt Secretary of Defense. Hearings Before 
tbr Subcornmitier on Defeme Proiurmmr of tbr Joint Eronomv Commrrrrr. Congress of rhe Unaed 
States. 88th Cang.. l i t  S e i s ,  417 (1963) 

Report eftbe Sukiommirtrron Defm~~Prnmnrnrnt~f tbrJoaliir Econmnv Comnirtte. Congresr ofrhe 
United Srsrer. 88th Cong., 1st  Sess. 16 fComm Prmc 1963). 

Regulations as "AFW. 

a \  4\'LXOS P-24w. \lar,ne Ccxpr Manual 7 - 3 .  
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the Tucker Act (which was intended to uaive that immunity) 
does not apply. Traditiiinally, their prnperty has bern immune from 
state taxation and regulatiiin since it \i as considered property of the 
United States; but, there is snme questinn as to ti hether a theft [if that 
property may be alleged to be from the United States. 

Thesc organizatiuns ha\?  been knovn  as "funds" in the sense that 
the money derived from. or giren tn, each has certain specified 
purposes. These purprises have included the support (if \i idov s. 
orphans, pis t  schools, libraries, and post bands. . i s  the iibjccts to be 
supported proliferate, so do the funds. And. as the sociev \xithin 
\I hich they operate becomes mure complex so do they. Since the 
majority of these groups are uithin the Department of Defense, my 
uorking drfinitiirn of the term includes that limiting factor. For the 
purposes ofthis paper a military non-appropriated fund activity is any 
organization which is intended to carry out welfare, morale. and 
recreational functions of the Armed Forces, is recognized by executive 
regulation, and is under military superrision. 

It is common frir the .irmed Sen  ices til divide these groups accord- 
ing to function: revenue. selfare ,  or sundry funds. The  distinction 
among the three, \i hile meaningful to those \I ho administer the funds. 
has no practical effect. 

T h e  first two funds may be organized for either military or citilian 
personnel. Revenue producing activities are exemplified by the post 
exchange or the post civilian restaurant; their purpose is to provide 
merchandise and services \I hile generating a reasonable profit \\ hich 
uill be used to finance various uelfare funds. \\.elfare funds are 
specifically established by regulatiiin and are limited 10 the disrribu- 
tion of money for various comfort and recreational purposes for the 
personnel under their jurisdiction. Specific purchases are authorized 
and become the property of the fund, e .g . ,  television sets in barracks' 
recreation rooms 11 ill  belong to the post \! elfare fund. 

Sundry fund acti\ ities are those organizatiuns u hich do not fall into 
either nf the t v o  prior categories. Officers' clubs are sundr) fund 
activities. .\I1 uf thrse organizations have the follo\i ing attributes: 
they are unincorporated associations composed either of servicemen 
and their families or of civilian employees of the Department of 
Defense; \I hile they dri not receive any direct aid in the form of annual 
appropriations from Cringress, as \+i l l  br shoan .  they do receibe 
indirect support. i l though alluded tu in a number of statutes,6 they 
are created and exist solely by rirtue of the powers inherent in the 
executive branch. In the sense that there are no owners who share in 
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the distribution of revenue, these organizations are not "profit mak- 
ing''; yet many of them generate substantial sums which are used to 
supplement appropriated money for morale purposes. 
.is these activities multiply and spread into areas unthought-of a 

few years ago, it is obvious that American courts and legislatures are 
taking a second look at their hitherto inviolate status. Should they he 
classed part of the federal government in considering the application 
of certain statutes? Is there a valid reason for leaving many millions of 
dollars of sales immune from state taxation: .4re their employees 
subject to laws governing federal workers? tVhat is their status in 
international law? Should they remain immune from suits in contract? 

These are some of the questions u hich I propose to answer. Before 
arriiing at predictions, a certain foundation must he laid. Thus ,  the 
first chapter u i l l  he devoted to a factual recitation of the funds' 
historical antecedents, growth, and multiplication. T h e  legal aspects 
of these topics \%ill, in the main, be left for subsequent chapters. 

CH.APTER I .  HISTORIC.AL D E V E L O P M E N T  

INTROD CCTIOiV 

\-either armies nor navies have e rer  supplied all the needs of their 
men. Caesar alludes to the itinerant merchants who followed the 
legions, selling items not considered necessaries by quartermasters.' 
These men came to be known as sutlers. T h e  Shorter @ford English 
Dictionary defines a sutler as one who follows an army or lives in a 
garrison t o a n  and sells provisions to soldiers. T h e  word, first iden- 
tified in 1590, is from early modern Dutch and means a small vendor. 
It seems that sutlers have a h  ays been held in ill-repute, since the term 
is deriaed from "soltelen" which means to befoul or perform mean 
duties.2 Lf hile seamen had shops available when ashore, the mer- 
chants could not, of course, follou them to sea. "Bumboats" met the 
ships in foreign ports and attempted to supply the seamen with 
everything not issued through military channels; a practice discour- 
aged by the navy. inasmuch as the bumboats sold contraband and 
prohibited articles, as well as charging monopoly prices for whatever 
they sold. T h e  sailors' response was to organize ships' cooperatives 
u hich were called "slop chests." T h e  Shorter Ozfrd Englirh Dictionary 
traces the n o r d  "slop" to 1663, states that its derivation is unknown, 
and describes "slop" as "very cheap clothes like those sold in ship's 
stores."3 This  etymological discourse serves two purposes: illustrat- 
ing the marginal social and economic status of these activities, while 

lCaerir,  de Bello\\ Gdlru, Baok VI line l i ,  Caesar. de Bello hfricano, line 75 
12005, (3rd ed. 1950). 
' I d ,  1918. 
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pinpointing ith stime degree of accurdc)-. the dater by \\ hich the) 
had become recognized. 

A 5  the military often Lntercd into informal arrangements to  secure 
necessities, s i ,  did they ,ir_ean is meals. Thus arose thc  th i rd  \iiird 
u hich \i ill consider, thc "m Oxjord define5 a "mess" a, " r ~ h  of 
the sexeral partics into \ \ h i  rcgimcnt or  J ship's ciimpany i \  
di\ ided. cach taking their meals tiigether." and notes thL tcrm'h origin 
as being abuur 1690.' Thus \\e see that prcwnt officers' arid cnlisted 
men's messes are quite old. and ha\e  historically been pri\ate unim 
crirpiirared assiiciations iirganizcd originally tu  share in the  benefit\ iii 
pciolrd ratirins. 

\\ ith this grneral hi\tiirical data In mind. \i e can noli direct o u r  
attention tu the de\elopment of these groups in the Knitcd Statcs 

.4RW .YO.Y-.4PPROPRIATED FL:VDS A X D  THEIR 
.I.YTECEDE.VTS 

Sutlers \ \ere  first iifficiallj- rcciignized by the \rncricdn i r m y  i n  

the lrticles of \\ ar  i i i  1 - 7 5  j \\ hich i iut l incd the sutler'\ rcspiin\ibilit!- 
and duties. During ity early years. the regular arm! \! ds \ni.ill 
(aniiiunting to less than three rhousand iifficcrs and men at  the rirnc uf 
the \\ ar  of 181!).6 and Ciingress i\ as able t~ regulate its most routinc 
de t i l  ities. Thus it u as tha t  the General Regulations of the \ m y  id 
1821 \ \ere  subsequently apprrncd by t h e  Congrcss.' Article i l  of 
these regulations authorized one sutler for each posr o r  regiment Thc  
sutler i i a s  all(ii\ cd IO sell on  credit and. ifunpaid. to present his bill ti) 
the payniaster ii hi, might deduct thc debt irrim the s~rldier 's  pay In 
return. the sutler paid for this frdnchisc thrriugh an dssessment \i hich 
\ \ as  based on  the number of military personnel he \\ as authorized to 
ser ie .  T h e  assessment. and any fines paid by the sutler, conctitnted 
the "post fund."@ 

T h c  same General Regulations set  LIP a council to administer thr 
y i s t  fund and authorized expenditures for certain specified purposes. 
after the appnival of the fund council and comnianding~ifficer. Priice- 
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d i m s  fur the administratim and dissolution of such funds were also 
contained in the regulatiiins approved by Congress. This  fact becomes 
important M hen m e  recalls that statutory recognition of nnn- 
appropriated funds is rare: those \t hii challenge their status hare  often 
argued that congressional approval of the specific fund is absent. 

In 1835 ,  ciimpany funds ue re  established. \Vhile they had numer- 
ous sources of re\enue, including the rental of billiard tables. they 
derived the bulk of their income from the "slush fund," i .e . ,  from the 
sale iif grease from the company mess and from other savings derived 
from the ec(inomica1 use of fnods.8 These funds were also subject to 
.Army rcgulatiiin and to the control of the unit commander. Interalia,  
the regulatirin required that a quarterly report on the status of each 
fund be submitted to the idjutant  General of the 

During the  same periud, Ciinsolidated Officers'  and T u n -  
C;rimmissiiined Officers' Alesses \rere recognized. T h e  Army regula- 
tions iif I 8 3 5  state: 

O n  many accuunts it is desirable that the officers of the same 
rrgiment should form themselves into a mess and h e  together as 
one famil JVhile such an association tends to promote the har- 
mony a n J  cumfort of its members, it 1s at the same time, if judi- 
cioudv managed, the most res ectable and economical manner in 
\I hich'officers can live nithin tgeir pay. To encourage the messing 
iif officers. the government allo\\s rioms, kitchens, and fuel." 

Regulations for this same year, in an apparent attempt tn cnrrect an 
abuse, state further: " ,  . . no non-commissioned officer or soldier is 
to be employed in any menial office or made to perform any service not 
strictly military, for the pri\-ate profit of any officer or mess of 
officers."'* It appears certain that, while officially accepted as au- 
thorized activities, messes \yere only slightly regulated and were 
deemed of litttle importance. 

In contrast, the regulations of 1835 accord six pages to sutlers and 
post funds. T h e  folloxving example \I ill illustrate the degree to H hich 
sutlers ere regulated by Congress and the \Var Department. During 
this time, post-1835, there was apparently some doubt as to the 

a 4 3  J. iGRecord Book IsS2-Yj. 308 This opinion also p o i n r r o u r r h a r c u m p a n ~ i u n d j  could 
not use incume dcri ied from rhe sale ui manure,  used shells, and lead from target buffs smcc 
there items uere  all pmperr) of the Unired Stares. T h e  earl ie i t  opinion found ~n rhrr area, 10 
J.4G Record Book 1882-95, I 3 7  state$ m part ' [Regularmnsl cmermg a period of more than 46 
)ears iuniain p r m ~ m m  fur the pooling of rafions, the sale rhereuf and m e  of the profit for the 
benefit of rhe company [i\ hile] recugnrzed by army regularionr. I cannot find char such a 
fund has mer  been r e c o p z e d  as being pubirc money." The J.AG Record Book IS not s 
publication bur 1s acol lecmn ofrhe correspondence ofrhe OfficeaftheJudge Adiocate General 
a i  the a rmy The ~ l r  cop) IS ~n the p~sseriian of the Sifionni 9rchirer. 

'@P~ara. 15.  i r m y  Regularionr of 1835 
' L r l  IX, para 20, army Regulations of 1831. 
' # I d  ac para 44. 
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sutlers' right to have debts deducted from soldiers' pay, In 184; this 
right \ \as  terminated.13 In 1858 the right \ \as  reinstated'l and then 
withdrawn in 1 861.15 In 1862 it was again authorized within certain 
limitations.16 and these limitations \yere interpreted in the broadest 
p s s ib l e  terms, l i  By the time (if the Civil \Tar, the sutlers' very 
existence \ \as  in question. In 1866 the position \ \ a s  abdished.'s but. 
\\ ithin a year. Congress authorized the establishmcnt iif"post traders" 
in remote T h e  "remote area" requirement \!as amended in 
1870Zo and eliminated in 1876." 

It ti as s m n  evident. hon e\er. that the popularity of the post trader 
\vas on the wane. This  \\as reflrcted not only in the Congress' 
cmfusrd actions hut in the Army's establishment of a competing 
fund, the post canteen. \\ hich the Shorter Oxford Englzih Dicthnnr~ 
defines as a sutler's shop.2Z T h e  term i c  first niited in 173:. and by 
1744 had achieved its present meaning. (Great Britain's entry into the 
\\ ar of iustr ian Succession in 1710 marked the end (if nearly t u  cnty 
vears of peace. \\ e may surmise that cantcens first became common 
during those peaceful years of garrison duty.) 

In the .American Army,  the canteen 11 as first recognized by regula- 
tion in 1 88Y.23 By this time canteens had already begun to successfully 
compete \! ith post traders and local merchants. In the earliest d i s c o -  
ered legal opinion regarding canteens, the Judge -\d\ocate General rif 
the Arm?-, on \Larch 30. 1886. considered a letter of p?titi(in f rmi  
I ~ a l  saloon keepers near Fort Snelling, Sebraska, and found their 
c(implaint about the competiti\e senices offered by a post "canteen" 
or "amusement room" u n j ~ s t i f i e d . ~ ~  The  follo\$ing >-ear. in a letter 
dated June 18, 188:. the Judge Adwcate General of the . h n y  ren- 
dered an opinion regarding the complaint (if a post trader at Fort 
L.ea\en\iorth who contended that the post canteens were in competi- 
tion \i ith him. since they sold similar articles "as much as if they \ \ere  
a private store" and that this violated the exclusive license given the 
post trader. The  opinion points nut that canteens 

, . . are derired from England. the 'canteen' of the British i rmy 
hein the 'sutler's' or 'trader's' store of the armv in this c o u n t n .  

T i e  uord canteen , , . has different sigmficaiion [in the Ln&d 

I a C h  61. P I 1  .\a of \Larch 1. IH;, '> Srar 185 
'*Ch. 156. B 5 .  kcrufJune I!. 1818, I1 Star 136 
>&Ch 4. 5 6, k t  of Dcc 21.  1861. 1 2  Star 331 
"Ch 4. g 3 .  i u r  of \ l a r ch  I Y .  1862, 12 Stat 3.1 

' * 2 j Y  ( l i b  cd 1959) 
"Genenl Order Yo IO Feb. 1. 1889 
"9 JAG Record Bmt. 1882-95. 301 
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States]. [They are] amusement rooms, with billiard tables, con- 
ducted on the principle of club or ainzations, uhere tobacco, 
cigars. cigarettes, hot coffee, and sanfwiches are sold to the mem- 
bers of each companr; the tobacco and cigars so sold bein pur 
chased by the quan th  from the Subsistence Department 
termaster]. 

Such so-called 'canteens' bein organized and carried on in a 
company for the exclusive use and accommodation of its members 
. , , cannot be re arded as a trading establishment. Purchases and 
sales of merchanjse are not being conducted in it for the public 
generallv, nor as a matter of business for providing subsistence or 
profit a; a means of l i ~ e l i h o o d . ~ ~  

T h e  opinion concluded by stating that the post trader's franchise 
did not exclude the Government's right to establish such funds. 

T h e  initial requirement that canteens could only be established at 
locations \+here there u e r e  no post traders was eliminated within a 
short time.28 Company funds \\ere prohibited from competing with 
the  antee en.^' T h e  profits derived from the canteen were used to meet 
the recreational and \+elfare needs of the ser\-icemen.28 In 1892, the 
canteens 15 ere redesignated post exchanges.2s They  so thoroughly 
preempted the function of the post traders that, in the follon.ing year, 
Congress prohibited further appointment of the latter.ao In 1895, post 
exchanges were authorized at all Army installations. 

"The post exchange will combine the features of reading and recrea- 
tion Moms, a cooperative store, and a restaurant. Its primary purpose is 
to supply the troops at reasonable prices with the articles of ordinary use, 
wear, and consumption not supplied by the government, and to afford 
the means of rational recreation and a m ~ s e m e n t . " ~ ~  

A lucid explanation of their legal status at that time is found in an 
opinion of the Judge Advocate General of the Army rendered in 1893: 

No\\ the Post Exchange is not a United States institution or 
branch of the United States military establishment, but a trading 
store emitted to be kept at a military post for the convenience of 
the soydiers. It is set up and stocked, not 
tion of public moneys, but hy means o 
etc.; the officers ordering the purchases 
the payment, not the G c ~ r n m e n t . ~ ~  

'I I 7  JkC Rsord Bmk,  1882-95. 338: I d ,  342-141. The same cessn@, and nady the same 
lamume. *as wed u hen Conerers considered the abalirion or l i r n i f a f m  of o m  exchanees I" 
IYTY T949 Hmnngi Campm"S Doc. 149, i 2 d  Cong. 2d Sesr (19121. 

*nGeneral Order So. 5 1 .  \lay 1 3 ,  1890 
"Circular \ o .  I, t r m y  4 d p r a n t  Generah  Offrcc, Feb. 9, 1891. 
BdCrcu la r  Y o .  I ,  4rm)- .Adlurant Generavi Office, Feb. 9, 1891. Cbcular X o .  7. 4rm) 

9dlufanf Generil'i Office. June  I O ,  1890 
l'GcneralOrder h-0. 11, Feb. 8.  1892 

' 

30.icl  ofJanuary 2 8 ,  1891, 27 Star 426 
JLGeneral Order 1.0 46 Headquarters a f r h e  *my. July 2 5 ,  1895 
8p61 JAG Record Bmk. 1882-95. 479 (16931.  
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.is units moved uffpiist, their shares in thc ahsets iif thc exchange 
\ ierr  returned tu  thcm. T h e  exchanges \ \err  authiirized fuel and 
lighting at goiemment expense; and, like their predecessors the 
canteens, they were authorized the use of available government 
buildings.33 SII generous \I as the i r n i l -  in supporting thesc actii itiec, 
that Congress felt cr~mpelled to limit the aid. 4 Bill crinraining thc 
Army appropriations for Fiscal Year 1893 contained the folloir.ing 
language inserted by the House of Representatives: " .  . , and prw 
vided further. that hereafter no money appropriated for the support < i f  

the .Army shall be expended for post gardens or ~ d n t e e n s . " ~ ~  
\\ hile the Senate version \tared: 

.\nd provided further that hereafter no moner appropriated iirr 
the suppr t  of the Irmv shall be ex ended &r mt gardens or 
exchanges. bur this pro& shall not l e  ccinstrurltu prohibit thc 
use bv post exchanges of ublic buildings or public transprtation 
u hen not required for otger urposes. o r  the purchase of subsis- 
tence iir quartermaster's supp%es at the same rate that officers arc 
nnv alloiied to purchase such supplies.33 

T h r  final version of thr ippropriation -\ct stated: 
. ind prorided further that hereafter no moner- appropriated fur 

the support of the i r m v  shall be expended f i r  post gardens or 
exchanges, but this provko shall not be construed to Fohibit the 
use b r  post exchanges of ublic buildings ur ublic transportation 
\I hen. in the opinion of tge Quartermaster 8eneral. niit required 
for other p u r p s ~ r . ~ ~  

T h e  legislative history of thiy innocuous bill becomes important 
u h e n  one realizes that this is the first and last time the Congress 
officially states policy as to the wppor t  to be giren exchanges. 

T h e  lair  against expending appropriated funds for exchanges did 
not apply to Congress. T h e  .Army Apprupriatiun Act fur  Fiscal Ycar 
1904 \vas the first of a number of . k t s  M hich appropriated nioneb- for 
non-appropriated fund construction and maintenancc. I t  states: 

. . Ifor1 ciincinuine the construction. eauiomenr. and malnte- 

'sjl J9G Record Book, 1 6 8 ? - Y j .  21Yipeciricallynarerrhatrheremii henuchargchr ther r  
sertices L\ hilt this 15 the earliest recognition (by iamc six rnunrhi)oiappmpriared fund support  
oinonappropriared i u n d a c r i i i r r r .  IOJAG Record B a d  1862-9j. 1 2 . .  held rharrhe postrrader 
was suificienrly a pan ai the  milirarg establishment as 10 entitle him co cenam support, I e . .  free 
rimber and hay from an l n d m  reser\atmn 

" 2 3  Cong. Rec pt. 1. ai 22:4(16921 
~ ~ l d  nr .L O t l 6 i i  -- , r. , -. -, , 
3d.4<ri)fJuI) 16. 189!. ch 195. 2 -  Star 1'6 Thri I a n  is ~ O U  codified ac  10 L S C. 4 - - 9 , ~ )  

and 9'79(cI T h e  hourrconierees eiplained rhe lau a i  being a p r o ~ l r o  rharpoet exchanges 
shall hc oermirred IU use oubiic buddiner or oublic f r a n i ~ o m f m n  uhcn. ~n the iioiniun of the - .  
Quarrermairer Gcneral .  not required iororher purposes " 2 1  Cling Rec , pt. i a t  $590 (18911 
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tiun and under the direction of the Secretary of LVar, five hundred 
thousand  dollar^.^' 

It  uill be seen in this and subsequent chapters that the early 
pruhibiticin against appropriated fund use has been so narrowly con- 
strued that it is of littlc practical effect. 

.VAAI'Y A.VD .CIA RI.VE CANTEESS A.VD EXCHASGES 
\\hile the legal history of these activities pr ior to  \ \odd  \\ar I may 

never be u ritten, due  to the  lack of historical data, it appears that their 
dereliipment paralleled the same activities in the .\rmy. In  the 1919 
congressional hearings on post exchanges, a brief history of the Navy 
and l lar ine Corps activities \i as giien: 

During 1900 the bri ade commander of the llarme brigade in the 
Philip ine Islands autfuriccd the establishment of post exchanges 
at thrPIarine barracks, Carite and Olongapo. These are the first 
posterchan es, asfarasisknoun, inthellarineCorps. They uere 
so successfu7that the brigadier general Commandant of the llarine 
Coros recommended that ererv mst in the \farinr Corns he au- 
thohed  to hare a post exchangg ik lieu of the p k t  trader'bstore. so 
that enlisted men might derire some benefit from the profits 
thereon. This recnmfiendation \I as approved hv the .isSistant 
Secretarv of the Nary  on June 20. 1912. ohen the last t u0  post 
trader's ;urns uere  tgrminated and changed tu post exchanges. 

. . . There \L as developed on board naval vessels, in the years 
preceding the S ankh-,American \\ar, the canteen finance'd by 
voluntarv contrigutions from the officers and cren, later re aid 
from profits. These canteens endeavored to provide some oPthe 
comforts of life to naval personnel. Thev se re  o rated in a must 
informal manner u ith little concern for iccountak%y o r  responsi- 
bility. The cruise of the \Vhite Fleet around the aorld in 1908 
proced the inadequacj- of the canteen svstem and Congress sub- 
sequent1 authorized the establishment and operation nith appro- 
priated f ? k s  of ship's stores. 

[The shore e uixalent of ship's stores uere ship's service 
sto'res'v hich] origina?lv : , a e r e  small concessions operated for 
personal rofit bv enlis'ted men. Hou ever as it became necessary to 
expand tge sc@e of the operation. the concession became lite 

rofitahle and the question of control became a problem. Slip's 
(enice Stores\~ereauthorizedasofficialsaleacti\ities by the ?*Taw 
Regulations of 1923, u hich ro\ide for operationof the stores ni th  
non-appropriated funds unger the direction of command officers, 
and required that rofits be used for the \&elfare and recreation of 
naval personnel. %he rofits subsequently became the prime 
source of funds for uelkre  and recreational  purchase^.^^ 

T h u s  it is seen that the sole exception to the parallel development 
H as in the congressional establishment of ship's stores, \I hich were the 

~ ~ k r o i M a r c h  2 ,  1901. ch Y 7 j ,  3 2  S t a t .  92' ai Y38 
881919 Hionngi, at 3494. 3504, 3505 
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srag<iingequi\alent of ship's senice stores. (Sincc 1949, ship's scrbice 
stores habe hren callrd S a \ > -  Exchanges.) T h e  ship's stores atlnat. as 
the>- are n u u  called. are appropriated fund actib-ities although their 
prrfits are used as non-appropriated funds.39 

-1IESSES PRIOR TO II'ORLD l l A R  I 

There is alsc a dearth of opinion as ttr the legal status of messes in the 
period prior t~ \\ orld \\ ar I .  It appears, howcter .  that their basic 
structure. membership. and function had been determined by this 
time. T h e  Army and the U a r y  agreed that officers' messes \rere 
private organizations.io I t  should be noted that there is a distinction 
betn een "closed" and "open" messes. T h e  former are appmpriated 
fund activities. restricted to those individuals at an installation iir o n  a 
vcswl 11 ho are on active military duty.  Closed messes are in effect 
gmernment-run dining halls. they make no profit and any funds 
\\ hich they collect are turned over to the United States. This  distinc- 
tion is i~bviously important \I hen considering the status of a mess, hut 
is rarely dran n in the Ciimptrriller General decisions cited throughout 
this papcr. 

M0DER.Y .YOZ-APPRUPRIATED F 1.YD -4 CTIVITIES 

\ \ e  may therrfiirc conclude that by \ \ d d  \ \ a r  I the tnn most 
important nix-apprupriatrd fund r a c n u e  actn ities. the post ex- 
change and the ship's service store, had assumed the general outlines 
\r hich the)- retain todaj-. In 1941 the Army kxchange Senice u d s  
organized and made grnerall>- responsible for the operation of post 
exchanges. i t  the same time. the old system. h!- \ihich the military 
units on a post held shares in the exchange stock, \{as eliminated. 
\ \ h e n  the Department of the Air Force B as iirganired, the joint i r m y  
and Air Force Exchange Service \r as urganized. It is managed by a 
&urd of Directors. c n m p s e d  of general ufficers \+ hn are in turn 
rcspunsible to the Secretary of their respectixe seri ice. Similarly. 

"Thc  k r u f J u n e 2 4 .  IYI0,ch 1-8. 16Srar 6 lY inou I I  IOL. S C '604)aurhorizcda 1 
amusrmrnf S U ~ Y ' '  ( ( I  sales made by ship's m r ~ s  (the storcs rhemselres had been recugmzcd 

rhu k r a i \ I w  1 3 ,  IYOB uh 166. 3 5  Stat 1%) Theproc i . i .d r i rumrhi ramuiemen( iur ra rur rc  
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most other non-appropriated fund activities are managed by a Board 
of Gorernors, responsible in turn to a military commander. 

ReTenue-producing activities turn their annual profits over to their 
respective military service. .\ Pentagon board then directs the dis- 
tribution of the funds to subordinate commands \I hile retaining some 
money for emergency loans and, in the case of the Army and the -\ir 
Force, for the self-insurance program (described infru in Chapter IV). 
Subordinate commands distribute the funds until they at last are 
recei\-ed at individual military installations. At each installation, there 
is normally a board, appointed by the commander, which recom- 
mends to him the purposes for which the money should be spent. 
Once the projects are designated, officers appointed by the comman- 
der are authorized to enter into contracts to effect \vhate\er purpose 
has been decided upon. T h e  contracting officers who sign these 
agreements are not the same officers u ho are authorized to enter into 
appropriated fund contracts. It may be said that revenue-producing 
acti\ ities support B elfare activities. I ha\e outlined above the method 
b>- \i hich u elfare funds are spent. It should be noted that each of the 
seri-ices has specific regulations co\ering the expenditure of \\elfare 
funds. 

Revenue and sundry fund activities, such as post restaurants and 
officers' clubs, may be organized by  an installation commander. If 
initial capitalization is needed, a request may be made for a loan or 
grant from higher authority. n'hile revenue-producing actk ities are 
required to turn over a certain percentage of their profits for u elfare 
and recreational purposes. sundry funds are considered to be merely 
self-sustaining and are discouraged from making any appreciable 
prnfit from their operations. (The newest type of sundry fund actir- 
ity, and one a.hich by its nature can be expected to generate a number 
of legal problems, is the aero club. At the end of 1964, the Air Force 
reported 108 such clubs. u i t h  a total membership of approximately 
9300 persons. T h e  clubs operated 560 aircraft, of u hich 38 were club 
owned. T h e  remaining 2 2 2  were on  loan from the government.)" 

Such organizations, staffed in part by active-duty military person- 
nel, and supported in \-arying degrees by appropriated funds, are 
instrumentalities of the federal government. They  are managed, sup- 
ported, and regulated by appropriated-fund employees, are housed in 
federally constructed buildings, and their light and heat are paid for 
by- the United States. Aioreover. certain \cry measurable benefits 
accrue to the taxpayer inasmuch as the revenue, generated by the 
funds. provides money for welfare and recreation which uould  
other\rise hare to be appropriated by Congress. For example, during 
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the last fil e iiscal year,, the i r n i y  and i i r  Force I.-\changc Srrr ice has 
turned orcr the fd l in i  ingamiiunts fix disbursement as \i elfare funds: 

Fiscal Tear 1 9 6 0 , .  . . . . . . . . . . . . . . . . . . . . . . .  S61.6YY.6:Y 
Fiscal Year I Y 6 1  . . . . . . . . . . . . . . . . . . . . . . . . .  .S I5 .?V3 .661 ,  
Fiscal \-car 1Y6? . . . . . . . . . . . . . . . . . . . . . . . . .  .Si4,170.!6Y 
Fiscal \-ear 1963 . . . . . . . . . . . . . .  S i l , 3 5 ; , Y 3 2  
Fiscal Year 1 9 6 1 . .  . . . . . . . . . . . . . . . . . . . . . . . . . .  .S6!.3+6.::+ 

I f  Navy and i la r ine  exchange rerenue is added to this amount, the 
"savings" to the taxpayer may amount to some S7i.000,OOO annually. 
.\loreover. on three occasions (XIhich nil l  be discussed else\\ here in 
this paper), non-appropriated funds hale been turned into the Gen- 
eral Fund of the Treasury as miscellaneous receipts. There can he no 
doubt that these activities are instrumentalities. or arms, of the  United 
States. 

-4 non-appropriated fund activity ma)- be a huge retail organization. 
exemplified hp the exchange senice: it may be a recreation center in 
the Bavarian Alps: a tlying club, owning numernus planes: or a skiing 
club, dependent on the post u elfare fund for skis to lend its members. 
S o  matter u hat size a non-appropriated fund may be. all such funds 
have one thing in common, the)- are creatures of regulation. T h e  
authority to organize and administer non-appropriated funds is 
found in the regulations of the .Armed Services. In many instances, 
these regulations not only gi\e explicit directions as to the operation of 
the funds, but also contain statements \I hich affect the legal rights of 
individuals, not necessarily subject to those regulations. \I ho come 
into contact u i t h  the fund. 

REGLLATI0.V.S A.VD SOS-APPR0PRI.i  TED FL:VDS 

Although statutory recognition of the funds has been slight and, 
until recently, federal and state decisions have been meager, it u-ill he 
seen that the most persnasite authority has been the body of regula- 
tions issued by the Armed Senices themsehes. For example. in the 
I ery earliest case involving the tax liability of non-appropriated fund 
activities," the Court of Claims looked to Army regulations to sohe  
the question of immunity. Similarly, in a xery recent case in\ol\ ing 
the tort liability of aero clubs,43 .4ir Force regulations \rere used by 
the court in arriving at its decision. 

l i h y  are ser\ice regulations so important? From 1779. under i ts  
constitutional authority to raise and support the Army. Congress 
approved many of the Army's regulations. On occasion, Congress 
attempted to codify Army regulations. Of course. they were not 
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successful. since the leisurely pace of the legislature could not cope 
n i th  day-to-day changes in military requirements. Bl- 1 8 i 5 ,  the Pres- 
ident u as authorized to issue regulations and subsequently the Secre- 
tary of each Federal Department iias given the authority to promul- 
gate regulations. S o n e  o f the  regulations governing the institution and 
operation of non-appropriated fund actirities v a s  ex-er passed on by 
Congress. Houere r ,  in 1842 the Supreme Court in C.S. u.  Elaison44 
confirmed the pouer  of the executive branch to establish binding 
regulations. .\ hundred years later, in the leading case inraking 
non-appropriated fund activities, Sfandard 011 D. Johnron,+j the Su- 
preme Court used this principle to point out that since exchanges are 
established by regulation they are legitimate parts of the federal 
government. T h e  nature and effect of these regulations \\ i l l  be cunsid- 
ered in subsequent chapters. Due to the absence of a statutory basis 
fhr non-appropriated funds, courts often look to the regulations and 
are sometimes misled by them. 

C0.VCL CSI0.V 
\\hile the history of non-appropriated funds and their predecessors 

can he traced hack to the Seventeenth Century, they hare achieved 
their present form during the past hundred years. Even during this 
comparatively short period, the funds have undergone substantial 
change and phenomenal gruu th .  \-either the grou th nor the change 
\\as apparent to those attorneys and judges n h o  first considered 
nun-appropriated fund legal prublems. llistaking changes in sub- 
stance for those of form, they considered these organizations as some- 
thing equivalent to \-oluntary unincorporated associations lung after 
the funds had emerged from this chrysalis and had achieved adefucfo 
status analogous to government corporations. 

Since precedent is so rare in non-appropriated fund la\\, decisions 
are adhered to long after they have lost any practical relevance, and 
dicta has been accorded the authority of Holy IVrit, . i s  the body of 
la\\ has increased, so has the confusion. In many cases, decisions and 
opinions have been reconcilable. though illogical. In others, it is 
ob\-ious that the parties involved have only the slightest grasp of \I hat 
a non-appropriated fund activity is. 

If there is a common thread running through this paper, it is the 
reluctance of courts and administratire authorities to change their 
opinion, no matter ho\r illogical, if the "ueight of authority" supports 
them. A sign hich used to have some popularity in federal legal 
offices said: ".\ governmental practice conceived in error does not 
elevate itself to the level of leeality merely because it has been long 

**41 U S ( I 6  P e r )  2 Y 1  0 8 4 1 )  
"116 U S  ? R I  ( IY?? l  
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pcrsisted in." This  aphorism \rill have some application n hen \re see 
the United States arguing that non-appropriated funds are immune 
from taxation as federal instrumentalities hut are not subject to the 
Government's \I aiver of immunity in tort and contract. Cnfortu- 
nately. the courts have aided and abetted this illogical position hy an 
obstinate adherence to decisions \r hich are either no longer relevant or  
based on faulty premises. 

T h e  next chdper \r ill consider the relationship iifnon-appropriated 
funds \rich the states. There has perhaps been more case lau in this 
area than in an)  othrr. B>- tracing the development of the Ia\v in this 
area, from the earliest decisions to the most recent ones. \I e \vi11 not 
only fill in the strictly historical outline preLiously given. hut ill also 
nhserve the reasoning \I hich has lead to such confusion \+hen applied 
tii prohlrms in criminal, contract, tort, and internatiiinal lau 

CH.\PTEK 11. ST;\TF. T.\X.\TIOS i S D  R E G C L - k T I O S  
OF SO\ - - . \PPROPRI .~TED F U S D  .\CTI\'ITIES 

LYTROD 1CTIO.V 
In a sense. the chronicle of imerican constitutional history is the 

record of conflicts hetv een state and federal authority. . i s  the central 
government has g roun ,  so has the discord. T h e  history uf state 
attempts to control non-appropriated fund activities mirrors this con- 
troversy in microcosm. State control can take diterse forms: but. it is 
niirmally intended to regulate the beharior of, and secure revenue 
from. commercial actir ities. Fur this reason. post exchanges and ship's 
s e n  ice stores ha\ e been the fncal point of litigation. Hmr ever, the case 
I a n ,  once established. has been applied to all non-appropriated fund 
actiiities TI ithout rxception 

i s  instrumentalities of the federal gorernment, non-appropriated 
fund activities hare consistently refused to subject themselves to any 
form nf state licensing, regulation. or taxation. Since they contend 
that their immunity exempts them completely, from sales tax to fair 
trade la\( s. their argument has not been accepted passively. T h e  states 
have, o n  the \I hole. been unsuccessful in their attempts to tap non- 
appropriated fund rexenues, by they har e not stopped trying, nor is it 
likely that they ui l l  ever foreswear this lucrative potential source of 
income. Further attempts are to be expected in the future. their 
nature, and probable success, can be estimated by examining the past 
and present. 

Traditionally. the must important and ancient area of disagreement 
has invnlvcd the right of states to tax the revenue of these organiza- 
tinns. T u o  of the three Supreme Court decisions involving non- 
appropriated fund activities have been concerned with this topic, 
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u hile the third was concerned u i t h  the allied problem of state regula- 
tion. In the tax cases, it will he seen that the Court's opinions have not 
heen accepted by local authorities as being wholly determinative. 
Since the government briefs cite one of the oldest and most established 
cases in .knerican constitutional lau , McCulloch Y. Maryland, it seems 
hard to believe that the issue is still being litigated, particularly when 
one reads the United States' briefs. .Military legal publications are in 
particular agreement that the present immunity from state taxation 
which cloaks non-appropriated fund activites is directly derived from 
McCulloch and that the Supreme Court decision of Standard Oil v .  
Johnson,2 u hich held non-appropriated fund activities immune from 
taxation, merely emphasized that which was already known (at least 
by anyone with any legal acumen). T h e  Army, for example, in an 
Official publication calls Standard Oil a "natural consequetre" of 
lMcCulloch.3 T h e  Air Force arrives at the same conclusion but uses 
some\vhat less forceful language.' Their  judgment, on its face, seems 
logical when one considers the Court's closing u ords in Standard Oil:  

, , , ue  conclude that Post Exchanges as nou operated are arms of 
the Government deemed by I t  essential for the rformance of 
governmental functions: they are integral parts of tE Kar De art 
ment, share in fulfilling the duties entrusted to it, and parta&e 0; 
whatever immunity it may have under the Constitution and federal 
statutes.j 

Thus ,  the non-appropriated fund activity is as immune as its host, 
the n 'ar Department (now, the Department of Defense), and, al- 
though McCulloch \+as not cited in the Standard Oil case, the relation- 
ship seems clear. 

I t  has been suggested that the doctrine of federal tax immunity is on 
the wane. If this is true, will the non-appropriated fund activity 
exemption he similarly diminished? T h e  symbiotic relationship of 
appropriated and non-appropriated fund activities is imperfectly illus- 
trated in Paul v .  Unitnited Stater which involved California's attempt to 
impose on appropriated and non-appropriated fund activities its min- 
imum price laws for milk sales. T h e  parties to the suit assumed that 
there was no distinction as to purchases by  the activities. In this case, 
the Court did perceive a difference between the two. \Vas there one? 
Should there be one? These are some of the questions which this 
chapter will attempt to answer. Of course, the ultimate question 
remains: how firm is the legal foundation on which non-appropriated 

I I 7  U S .  (4 Wheat.) 116 (1819) 
'116 U S  481 (1942). 
'Depanrnent ai the 9rrny Parnplet 17-187,  "Military .Affairs." I 8 1  (1963). 

1116 U.S 481. 1 8 5 .  
4Aa Force Manual 1 1 & 3 ,  "Civil Lau." 216 (19S9) 

' 3 7 1  U S  241 (1961). 
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fund tax immunity rests,: In answering this last question, a brief 
history of the concept of federal immunit>- from tavatinn and its 
\icissitudes n i l1  serve as an introduction. 

T H E  FEDERAL GOVER.ViMESTS 1,MML.VITY FROM ST.4TE 
TAXATI0.Y 

\ThenMcCuiloch n as decided in 1819. it declared that states may not 
impose special discriminatory taxes on federal in strum en tali tie^. Ten 
years later the rule iias expanded to preclude nondlscriminatur>- 
taxation by states.' \Thile it \!as stated in Van Allen c. hrersors,8 that 
this exemption could be I\ aived. the immunity doctrine 11 as graduall>- 
extended so that by 1928 the Supreme Court held in Panhandle Oi/ e. 
KnoxQ that a state's general sales tax could not bc impused on property 
sold to the federal government. The  dissenting opinion in Panhandle 
Oii, and three years later, in Indian .Ilotorcycie Co. e. L'nited Stateslo 
suggested that a more precise test should be used. T h e  criterion 
prnposed \ \ a s  that of incidence, Le.. a i-endor's sales tax \ii)uld be 
unconst~tutional if applied to  sales by the government, hile a ven- 
dee's sales tax could not be imposed on sales t o  the government. .?.t the 
inception of \\orld \Tar 11, this doctrine \a as accepted in Alabama e. 
KingandBoozer I '  and, in turn, it has gradually been expanded tn allnn 
more state taxation of federal activities. T h e  sole exceptions to this 
intrusion have been those instrumentalities made expressly immune 
by statute.1P 

Some years ago, Thomas Reed Po\+ ell in "The Wanmngof Gorernmen- 
tal Tax Immunitres"'3 and "The Remnant of Gocernmental Tax Im- 
munitres"14 argued that the scope of federal gorernmental tax immun- 
ity \I as diminishing. Certainly his judgment seems well considered 
today. 

Of course. it is to be expected that the \arying attitudes regarding 
non-appropriated fund acti\ity tax immunity will to some extent 
reflect concurrent opinion regarding federal immunity from taxation. 

EARLY 0PIi'iIO.VS A.VD DECISIONS O S  FL.VD TAX LIABILITY 
T h e  earliest discovered opinion regarding non-appropriated fund 

tax liability is concerned with an attempt by the Republic of Tesas to 
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impose import duties on the property of sutlers accompanying United 
States troops on an expedition into the country. .\treaty between the 
United States and Texas relieved the former of any obligation to pay 
import duties on military material. In 1846 the Attorney General of 
the United States rendered an opinion that since sutlers were an 
integral part of the military, they fell uithin the treaty's exclusion and 
u e r e  thus not subject to taxation.'j This  decision v a s  followed by  
another in 1855 Mhich, citing McCulloch 2'. Maryland, held that the 
State of California could neither tax nor license sutlers in that state.16 
T h e  position was refined somewhat in 1880 by imposing the require- 
ment that the exemption would be available as a defense, only when 
sales u e r e  made solely to military personnel." T h e  earliest decision of 
the Judge Advocate General of the Army used the Attorney General's 
reasoning as found in the California casesupm, and concluded in 1882 
that the property of a post trader on  a military reservation was not 
subject to state taxation.18 However, there u a s  not complete unanim- 
ity of opinion in this regard. i i ine  years later, the Supreme Court of 
Nebraska held that a post trader's property was taxable.Ig T h e  court 
concluded that there was absolutely no evidence that the federal 
government intended traders to be immune and, in the absence of a 
specific prohibition, a tax u a s  legitimate. T h e  Army u'as auare  of the 
decision, considered it to be incorrect, but took no steps to challenge it 
since the United States  as not a party to the suit.20 Nearly seventy 
years later \ then Professor Corwin summarized the present status of 
federal instrumentalities' tax exemption, he unconsciously para- 
phrased the opinion o f  the h-ebraska Court: 

But Congress is still able, by virtue of the necessary and proper 
and supremacy clauses in conjunction, to exempt instrumentalities 
of the Sational Government. or private gains therefrom, from state 
or local taxation; but any person, natural or corporate, claiming 
such an exemption must ordinaril be able to point to an explicit 
stipulation by Congress to that e&ect. Moreover, Congress IS al- 
ways free to waive such exemptions M hen it can do so ii ithout 
breach of contract and any such ~ a i v e r  will generally be liberally 
construed by the Court ih fa\or of the taxing a ~ t h & i t y . ~ '  

Thus ,  the Nebraska opinion, though never again cited in a nonip- 

'84 Opr Att'y Gen. 4562 (18466). 
I 6 7  Opr. 4m'y Gen. 579 (18Sj6) 
1'16 Opr Arr'y Gen. 611 (1880). Althoughnorcired. Railroad Co t Pennirton, 85 C S ( I 8  

n a i l . !  j (18:oi. a h ~ h  held \ahd a nandmrmmara ry  stace tax on thc property of a rallroad 
uhich i i a i  charted hv the Lnired States io carry mail and moapn (bur u hich also engaged m 
pr~\areburinesrimay ha\? heenrhe barirof rheopinion Sutieri uereaurhoriiedroiellro\iagon 
trams.  ~rnrnrgranrs. and other "on-rndrrary perronnei. 

ldSLV]G Record Book, 1842-89 426 
LsCounry oi Cherry V.  Tharher, 12 Neb. 1% 49 N.U. 35 (1891) 
"49 JhG Record Book, 1882-95. 153 
*lCoruin, The Conmturwn end What It Memi Todqi, 181 (19x8). 
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propriated fund contest and rarely folloued. has at least one suppor- 

.Although the L-nited States argued that sutlers' and, undcr some 
circumstances. past traders' acti\ ities \\ cre immune from state taxa- 
tiiin. a similar ciintention i t  as not adlanced regarding post canteens. 
In 1886 the .Army Judge Adtocare General, differentiating bet\% ern 
taxation and licensing, did not cantest the right (if the State iif S c -  
braska to compel a canteen to take out a state liquor license.2z It should 
he noted hi iur \er .  that \\hen this and similar decisiiins \rere sub- 
sequently digested by the Judge -\d\ocare General's iiffice. the 
rationale for alloning taxation and licensing is given as the lack of 
esclusive federal jurisdiction over the posts in q ~ e s t i o n . ' ~  T h e  1886 

ears before canteens \\ere first recognized 
bl- r e g u l a t i ~ i n . ~ ~  ten years before Dugan c. Lniied States" (holding 
such actiLities, if reciignized by departmental regulations, to he fcd- 
era1 instrumentalities, and. therefore. immune from federal taxation). 
and cine year after the Supreme Court reaffirmed the exclusi\e juris- 
diction of the federal gorernmenr over property ceded to the United 
States.26 Tuo years later. in 1888, the Secretar? of the Treasury 
advised the Secretary of K a r  that liquor and tobacco sales made by 
canteens \\(iuld be taxed by the federdl government. inasmuch as 
these iirganizariims \I ere merely prirate social clubs.z' T h e  folloa ing 
year. the Judge Adiocate General of the  Army stared that canteen 
liquor sales were subject to state taxationZ8 and subsequent opin- 
ions in lRYOZY and in 189430 held that they \ \e re  not immune from 
state licensing requiremcnts. Thus it appears that 1% hile the Fxecutivr 
recognized that sutlers and post traders fell a i thin the protected 
category, pis1 canteens did not. l\'as this position inconsistent and 
\i hat causrd the double standard? 

\\'hi]? the rationale fur this distinctiiin I+ ds  never made explicit, it 
seems to rest on the fact that sutlers and post traders had been rec- 
ognized by statute and regulation and canteens had not been accorded 
similar recngnirion. So one was \i illing to extend the instrumentality 
doctrine ro corer organizations which \I ere no  more than private 
clubs. .lpparently messes ue re  considered ti) have the same status as 
canteens inasmuch as thc Judge Adxocatc General of thr  .Army. in an 

ter. 
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1878 opinion, described them as " , . . simply an association for the 
benefit of [the individual H o u e r e r ,  the attitude of 
the federal government to\\ ard the taxability of canteens under\+ ent a 
change in 1897. .At that time the Acting Commissioner of Internal 
Revenue advised the Collector of Internal Revenue in Baltimore that 
since post exchanges (the ne\\ name for canteens) had been put under 
the control of the Secretary of War, they u e r e  no longer subject to 
federal taxes.3z T h e  record is silent as to \I hether similar protection 
\I as afforded the messes. Initial recognition had taken place in I 88933 
and more regulations were published in 1895.34 T h e  .Acting Comp- 
troller of the Treasury, in a letter prepared at the time of the Dugan 
case, suggested that the Army's initial publication of post exchange 
regulatiuns \\as an attempt to aroid the Treasury Department rul- 
ing35 subjecting canteens to taxation.36 \\ hile the suggestion seems 
reasonable, apparently it took t u o  to five years for the Army to 
persuade just one Treasury Department office of the purported im- 
munity.  If the .\rmy was intentionally trying to cloak post exchanges 
\rith governmental immunity, the first case involving this issue as of 
definite support. 

DUGA.V V. U.VITEDSTATES: THE FIRST CASE LVVOLVLVG THE 
Fl.VDS' I M M l X I T Y  FROM TAXA4TIOY 

Apparently. as a result of thischange of policy, Lt.  Thomas Dugan, 
Exchange Officer at Jefferson Barracks, Missouri, applied for a refund 
of the federal retail liquor dealer's tax. T h e  Commissioner of Internal 
Revenue decided that the taxes should not have been paid hut the 
,Acting Comptroller of the Treasury refused to allou the refund. 
Their disagreement resulted in certification of the issue to the Court  of 
Claims. Dugan v. United Stater3' was the first federal court decision 
regarding non-appropriated fund activity tax immunity, and it is of 
some importance, particularly since the court's reasoning has been 
folio\\ ed in a number of subsequent cases. Folloa ing the thesis argued 
by the . l ~ r n y , ~ ~  the court's opinion simply said that exchanges u e r e  
recognized by regulations promulgated by the gorernment. T h e  ex- 

3111J iGRecordBook.  1882-Y5. 1 5 5 ,  Seealro .d  arj 'Y,inuhichanupiniiindared Sepr IO,  
[ n n r r l  k e n  rccugnieed bu l a v  as public 

#$Lerrer dared Ju ly  6, 189'. from G \\ \\ ilson f c  Murray  \-andncr, Dugon F i ,  Saiional 

S a G .  0. 46, %dptanr Genecars Office, Feb. I .  1889 
3'G 0 46 H e i d a m e n  airhe . h v .  Id. 2 5 ,  1 6 9 5  

1886, pointed ou t  chat " a  company fund has . 
money " 

%rchi\cs. 

, l ,  

*j5upra note 2 -  
Lndared letter found in the Dugon case file. S m o n a l  Archirer. 

"14 Ct Cl 458 (1899) 
a8.Mhough the case was not a p e d  by the repmrentari\er of the .Army J u d p  ,Advo;are General'i 

Depnrrmenr. the allied paperr reflected that they prepared the pro-irnmunay brief m \-o\ember 
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change. ,IC an cnri t \ ,  had I ~ c e i i  cat.iblis1it.d I>! I, 
The\: rcgiilcitiiina brc I~ ind ing . '~  Since rlic exch.1 
irperated by the l..\ccutitc for giricrnmcntal parpirsca. It IS 2 go\-  
ernmental  enterprirc. Uccauac the  gii\crnment d ix i  n<it t.i\ i t s e l f .  t l i ~  
court held that elchanges ticre exempt friim fcdcrdl ta \a t i i i i i .  

the regularity \\ ith \\hich this c ~ a c  h a s  been cited. i t  
rhan \ \hat  is generally ascribed tii it First r i i '  all. of 
n t  a5 tu \\ hcthcr or  nor state tarat iun uf exchanges i \  

~iurhorizcd \ Io i -e i i r  er .  rhc i s \ w  riftax liability \\ a h  c(1\ crcd in a rather 
cursory fahiui i .  T h c  (.ourt i i f  Claim\ \ \ a \  chicil!- conccrncd \\ i t h  it5 
right ti, rc\ic\t  the dirpurc. j incc the (,iiniiiiiaaioner i i f  Internal R n c -  
iiuc c ~ i i r ~ n d c d  that tlii court had nil Iiirirdictiiin. 'I'hc partic\ u i r e  in 
fact. thc  (:ominissii,ncr and the (:rimptri~llcr I,C the Trcaaury Dugan 
\ \ a 5  nor reprcacnted b>- counsel and 110 argiiiiiints u c r i  a d \  anccil o i i  

his behalf .  Thu ,  it \ \ , I S  t h a t  i n  t h e  first modem dcciaiiin ciinccriiing 
non-apprupri.itcd fuiid acrn i r )  immunity. the isriic itself \i a \  n o r  
c \ e n  litigated in a meaningful fachion. 

l 'herc  \ \  crc <e\\ "instrunicntalirics ir igii i  criinicnt" at  the turn of thc 

ciinaidering thc relati, c insignificance iif these t xccuti\ c creatiirns. it 
is niit surprising.4s \ thciruugh ciinsidcration <,f the C P I L ' ~  tax implica- 
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. \state tax c(illect(ir might reasonably infer from this language that, 
as a prirate club, the piist exchange was taxable. 

FEDERAL A.VD STATE T,LYATIO.V OF THE FL.YDS PRIOR TO 
1920 

T h e  \\ ar Department did not delay in putting theDugun opinion to 
usc as an instrument to avoid state taxation and, that same year, an 
opinion (if the Judge Adrocate General of the Army stated that 
exchanges, as instrumentalities of the United States, \I ere immune 
from Iiical sales and license t a x e ~ . ~ ’  Shortly after the turn of the 

doctrine v a s  expanded to protect exchanges friim territo- 

This  simple immunity from all forms (if taxation became someu hat 
mrirc complicated during \\orld L\ar I .  \Vhile it is impossible, due tn 
lack (if source documents. to do more than hypothesize, it is obvious 
that, as the need for revenue increased, pressure to limit the exemp- 
firin g r e u .  T h e  first evidence of this pressure on the Dugan concept 
\ \as  in an opinion by the Judge Advocate General of the Army in late 
19 14 \I hich held that since post exchanges are governmental agencies, 
they need not pay the Internal Revenue tax on tobacco but, that they 
must use the federal tax stamps.4B A year later. the Judge Advocate 
General held that tobacco sold by post exchanges u a s  subject to 
federal tax because the stamps were required.jO There was no uniform- 
ity in the application of the rule, since in 1918 the Judge Advocate 
Grneral of the Army said that while post exchanges did not have to 
pay the federal corporation and tobacco sales taxes, they did hare  to 
pay the federal stamp and transportation taxes.j’ In other opinions the 
same year the federal amusement tax n a s  held inapplicable to admis- 
sion fees at post exchange theatressZ and proceeds derived from 
company fund billiard tables.j3 And so passed the doctrine that the 
Government does nut tax itself; instead, the language of each statute 
\r as studied tu determine its applicability. 

During the period 1900-1920, only tUo decisions concerning the 
status (if messes could be found. U’rlliamr 2’. United Stater5‘ said that 
S a \  y messes ashore \I ere, in effect, private associations although 

"DIG. OD. l \ G ,  1912. 1026. 
I O D ~  0;. j k G ,  1912, IOZB. 
‘sD& Op JhG. 1912-1917. 459 
‘“Dig. Op J9G.  191.. \ o I  I .  260 
“Dig. Op. J9G. 1918. V d  2 ,  263 
“id at  1:1 
SJId.  st 629 
i 4 + 4  Cr CI 175 (1909) 
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subject to the orders of the piist ciimmander. .\n opinion of the .Arm! 
Judge .\dvocate General similarl>- described mesres as pri! ate cr in-  
cerns. j j  It therefore appears doubtful that any attempt \ \ a s  made tu 
cloah them \\ ith immunity. 

ST.ITE.5 BEG1.Y TO ATTE.CJPT T.4XdTIO.Y 

There is no  exidence of state attempts to brrach the immunity 
barrier until 1'126, uhen  the Judge .Advocate General (if the \a \>-  
opined that the (:alifomia gasrilinc d e r  tax did not apply to sales made  
by rhip's s en  ice stores inasmuch as the!- \ \ere  Gin criiment in- 
strumentalitics.36 \\ ithin the next ten years hii\\e\er, the tenipii 
quickened. T h e  firrt three c a w 7  inv(ilving niin-appropriated fund 
acti\-ity immunity from state taxati(in arose in the period berueen 
Panhandle 021 (1928) \rhich held that there could be no state tax on 
material sold to the federal go\criiment and Indiun .'dotorcycle \\ hich in 
I Y 3 I  a r r i ~ e d  at a decision similar to Panhandle Oil hut suggerted a 
change in Polk>-. In Thirty-Firit Infant9 Poit Exchange Y .  Poiadas." 
decided in 1930, the Supreme C h r t  uf the  Philippiner upheld a 
territorial tax on property sold a post exchange and the Supreme 
Criurt of the L-nited States did not frel that the decision arrantrd 
r e t i en .  Thrce >-ear5 later. in 1 Y 3 3 .  the Court refused til re\icu the 
decision of a Federal Circuit Court of Appeals u hich in Pan American 
Petroleum Carp. i. Alabama'8 held an Alabama tax similarly ialid. 
\! hile going (in to state that post exchanges a e r r  not. in fact. in- 
strumentalities of the federal gu\emrnent. A year pre\iously. a Fed- 
erdl District Court in Xlaryland, deciding the case of Lnited States r .  
Cordy.'~ had neatl>- avoided the \I hole problem. \ \hen that state 
attemptrd t r i  tax gasoline sales at the post eschangc at  Fort \ l a d e  
u hich \\as a federal reservation. T h e  state tax statute made sale and 
d e h r r y  in the state prerequisite to taxatinn. T h e  court pointed out 
that drli\rr!- hich the state's lurisdictiiin had 
been ceded. The  court therefore e\ aded the instrumentalit>- prublcm 
by holding that the s ta tu te  exemptrd thir typc of transaction. 

Thus  \ l e  see that in the first three cases invulLing thr inmiunit\- ot' 
non-appropriated funds frum 5tate sales ray la\\ s ,  t u  o case5 held {hat 
the s a l r s  \ \ere  subject to s t a t e  taxation and the third \I a5 able til a\  ,,id 
reaching the  ultimatr questiiin. 

as (in property iirer 

' jDip O p  J X C .  1'218 Vol 2 .  Y Y  
i 'F~le  T V - ' d - L  II-4(2605101dar~d December 1 I. 1926 This and rimilarrcfcrencci arc 

" 5 8  F 2d 1013 IXld 19321 
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FIRST S T A X D A R D  OIL 

In 1933, the Supreme Court of California uas  confronted with the 
Cordy problem; Le., taxation of gasoline sold to a post exhcange on a 
federal reservation. In People B .  Standard Oil Co. of California, sub 
sequently to be referred to as Firrr Standard Oil, the Standard Oil 
Company, faced u i t h  a statute similar in language to that found in 
Maryland, urged the court to hold its sales immune from tax because 
of the Cordy decision and because of thePanhandle Oil case which, as 
will be remembered, said that sales to the United States ue re  immune 
from state taxation. T h e  California court refused to be distracted by 
Cordy, stating it  uas  the intention of the California sales act to include 
all areas within the state. T h e  court then went on to point out that 
there u e r e  a number of factors which satisfactorily established that 
post exchanges were not in fact part of the exempt actirity of the 
federal government; post exchanges ue re  not supported by appropri- 
ated funds, their debts were not debts of the United States,61 and 
certain federal taxes were paid by exchanges. The  court cited the 
Thirty-Firrr Infantry case, in uhich the Philippine Supreme Court had 
held post exchange sales taxable, and a little known federal case, Kenne 
v .  United States,8z uhich reversed a convinction of conspiring to 
defraud the United States because a post exchange was not part of the 
United States within the meaning of the statute. On the basis of this 
reasoning and with a passing comment that there was no burden here 
on interstate commerce, the court held that no exemption was arail- 
able. Of course, the parties and sums involved ue re  someuhat  more 
substantial than in the earlier Nebraska case which had, forty-tw,o 
years previously, reached the same c o n c l ~ s i o n , ~ ~  and thus it was that 
the case a a s  appealed to the Supreme Court of the United States. 

Although the Panhandle Oil case had been a five to four decision (the 
dissenters statingthat they felt some taxes on sales to the United States 
were legitimate), one of the four who had dissented inPanhandle mmte 
the decision reversing the California court. In Firrt Standard Oil ,E4 
Justice McReynolds wrote the opinion for a unanimous court and 
found that California had no right to tax post exchange gas sales. T h e  
decision rested solely on the fact that the delivery took place on a 
federal reservation orer  which the state had no jurisdiction. The  
decision fell far short of an acceptance of the idea that these organiza- 
tions ue re  in fact part of the federal government, and were, per se, 
exempt. 

" 2 1 8  C d  I!?. !2 P 2d. 2 (1933). 
"Discursed wfra at Chapter Ill.  

2 7 2  F. 1 7 7  i41h O r .  1921). dncurredinfia a t  Chapter V 
'3CounrrgofCherryv Thlcher. 32Neb. 110,19N.U l1IilRsl)dircuiredrupmatp. 381-82 
"291 C S 242 (19141, rrhroringdrnud. 291 U S. 610 (1934) 
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.As a result of Firrt Standard Oil. Cnngress. in 1936. passed the 
Hayden-Cartu right ActS5 nhich permitted 5tates tu impose their 
sales tax on gasoline sales b>- post exchanges. T h e  statute Taid in 
pertinent part: 

. . . all taxes h i e d  b r a  state . . . u im sales iif gasoline and any 
other motor rehick fueh mar be Iwie!, in the same manner and tri 
the same estent, us"" suc6  fuels z hen sold by or through post 
exchanges other similar agencies, located in militarv or 
other reser\ations, \I hen such fuels are nut fur the ruclusi!e ufe nf 
the Lnited States.66 

, , an 

d SLOW RECOG.YITIOS OF FLXD IM.ML'VITY 

.Although the concept of the non-appropriated fund as an instru- 
mentality of government had reached its nadir in 1933. the coming of 
the New Deal brought, \iith it, slou acceptance of the theory. Execu- 
tive Order  6589, dated February 6. 1934. erempted from the payment 
of Canal Zone license fees ", , , all vehicles oaned and operated by 
the United States Government and by legally authorized instrumen- 
talities thereof. such as post exchanges. company and recreational 
organizations of the .Army."The Attorney General, \I hen called upon 
to comment on the ne\\ Executive Order, did not refer tn the recent 
court decisions denying the funds' immunity, but merely pointed nut 
that the President had the authority to control vehicles in the Canal 
Zone and that, as pointed out in theDugan case, the Goxernment does 
not tax itself.#' Similarly, a truck nperated by a company fund was, 
according to an opinion of the Judge Advocate General of the Army. 
immune from taxation by the Territory of Of course. the 
agencies of the federal gorernment  had a luays  felt that non- 
appropriated fund activities ue re  immune per se, yet u p  until this 
time they had been singularly unsuccessful in persuading the courts. 

Surprisingly. the first acceptance of the argument did not in\ ulre a 
military instrumentality. T h e  state of South Carolina attempted to tax 
liquor sales made by exchanges operated as part of the Civilian Con- 
servation Corps in that state and, in 1937, the United States brought 
suit to enjoin collection o f the  tax. .A three-judge federal court agreed 
that exchanges \\ere federal instrumentalities immune from state 
taxation. Their  opinion, in The FirrtQuey Case,69 (so called for con- 
venience) pointed out that the Cirilian Conservation Corps \\as a 

Ellbid \lmnerora \ hesley 126 F 2d 861 (8th C s  1942). gives some l e p l a r n e  history on 

" 3 7  Ops. W) Gen 435. ( I Y 3 1 J .  
BBDig. Ops JXC. lYI!-IY40. 889 Similaropinionroithi. \ a ryJudge  4dvocarcGeneral d m  

neUnired Stares \ .  Query. ?I F Supp. i 8 4 E  D So Car 19):) 

the bill and concluder rhsr the intent of the i c r  w a s  t o  COII~CI any far on purchases 

f o u n d a r C l l 0  1 I .  1936, p 6 : C U O  8. 1933. p l l : C \ 1 0  11.  1934. p I I . C \ l O  1 2 ,  19J3. p I 3  
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creation of Congress, that the director of the Corps had the authority 
to make regulations, and that the exchanges were established by these 
regulations which have the force and effect of law. Therefore the 
exchanges were a legitimate fimction of the Civilian Conservation 
Corps and, as such, u e r e  immune from taxation. Although the court 
suggested that inquirycould be made into the validity ofthe request for 
exemption, the reasoning outlined above left little flexibility for ma- 
neuver. Using this decision, two years later the iVar Department 
sought an opinion from the Attorney General as to the validity of 
applying the H a u  aiian Tobacco Tax Act to post exchange sales. In an 
opinion dated August 5 ,  1939,'O post exchanges were held to be 
federal instrumentalities and, as such, their sales were considered to 
be immune from the sales tax. LVhile reemphasizing the immunity of 
the exchanges, the Attorney General acknowledged that the doctrine 
of federal immunity was being eroded and stated that local sales to 
post exchanges would not he immune from taxation." 

State tax authorities M'ere unu illing to take First Query as the final 
word. Kentucky made the next effort by attempting to tax beer sales to 
the post exchanges at Fort Knox and by requiring the exchanges to 
purchase state liquor licenses. T h e  attempt was based on the Buck 
Resolutionr2 which said, in effect, that persons were not immune 
from the state sales and use taxes merely because the sales or use took 
place on a federal reservation, Although the post exchange contended 
that another section of the Resolution 73 exempted sales by instrumen- 
talities, and thus, those of post exchanges, the state disagreed. A 
brewing company supplying the exchanges sought a declaratory 
judgment to solve the problem. T h e  L'nited States District Court for 
the Western District of Kentucky accepted the instrumentality argu- 
ment completely. Its decision, in Falls City Brewing Co. Y .  Reeues,I4 
used the reasoning of the two Query cases (Second Query is discussed 
below) and concluded that post exchanges were instrumentalities and 
u e r e  therefore immune. T h e  court noted in passing that the Congress' 
purpose in including the exclusionary clause in the Buck Resolution 
was to exempt post exchange and commissary sales from taxation. 

SECOND STANDARD OIL: T H E  IMMUNITY CONCEPT 
VINDICATED 

..\lthough the theory of non-appropriated fund tax immunity 
seemed to be accepted bv federal courts, the state of California had not 

'0390pr .  h ' y  G n .  116 (1919). 
"This sugprrr rhirruoyearsprlortoAlobimr~y. KingondBmzerrhc rncidencerertpmpared 

'a4 U.S.C. 11 
by rhc minority ofPonbnndk Oil and I s d m  Matorqde war on I ~ I  way LO ~cceptmce .  
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surrendered. Once again suit v a s  brought to collect tax o n  gasoline 
sold IO post exchanges in that state. In Second Standard Oil the saler 
ii ere not made o n  state ceded property, so nii question could be raised 
regarding the applicability ofFirst Standard Oil, \\ hich had held sales 
on  ceded property immune. In 1Y41 state ittome!- General t arl 
\\ arren (u ho \\ iiuld consider a similar problem concerning his state's 
military installations tu  enty-t\io years later in Paul t .  lnitrdStares)'6 
argued that there \!as no unanimity of iipiniun regarding thc applica- 
bility of the immunity concept to post exchanges and that the sales 
\rere taxable; the California Supreme Court agreed They noted that 
in First Standard Oil the United States Supreme Court had awided a 
ruling that non-appropriated funds ne re  federal instrumentalities and 
per se exempt from state taxation, and that the Court had similarl>- 
failed to establish the immunit!. concept in thr  Pan American Petroleum 
case. They ctincluded that Dugan and the Second Query case \\ erc 
against them, as \T as an unpublished Philippine case." They distin- 
guished the First Query case because the Civilian Ciinrervation Corps 
had been established by statute and. using the same reasoning as in 
their prior decision, found Cody'8 distinguishable on the facts and the 
reasoning in Keane,'s although a criminal case, much more persuasire. 
They found support for their reasoning in a decision uf the Board (if 

Tax Appeals fur the District of .ilthiiugh they argued 
that the great u eight of authorit!. I\ as in favor iif taxatitin. their best 
argument \\as the fact that the Supreme Ciiurt had three times failed 
to ansuer  the non-appropriated fund immunity qurstiiin: t u  ice by 
refusing certiorari. thr  Thirty-First Infantry 'i. Posadas and Pan rlmeri- 
can Oil, and nnce by carefully skirting the questinn. in First Standard 
Oil. 

Unfrirtunatel>- for Califurnia, thr  Suprcme Court granted Standard 
Oil's appeal, prissibly because a similar case had arisrn elsru here and 
its opinion \I as in direct opposition to that of the California court. The  
other decision bras in the SecondQuery caseS' in which the United 
States had brought suit tu enjoin the state of South Cartilina's collec- 
tiun of license tax frum all non-app-opriated fund activities in that 
state. T h e  Buck . ic t  generally alloved such taxes bur Section i 

' iS tandardOdLo > Jahn ian ,  1 Y  La1 :d 104. 119 P :d 3 2 ' i ( I Y 4 1 )  
::3-1 L-.S 2 5 2  (15631. discurrcd mfrs a t  p.43. 
" PorrExchnnge, J l i r  Infannyi  Kcane). G R. ho 30920decided 4ug 2 8 .  1Y29.  byrhe  

Supreme Court of the Philippines (decision nu longer a i n h b l e l  appa 
I n f m r q i  Polodor.j+Phil Rep 8 6 6 ( 1 9 1 0 1 , r r r t ~ i r d , 2 8 1 L  S 819115 
n*pm 

l Y l l  

pdgnrnt  i e m d a n  otkrgmundr. 316 U S 486 (1942) 
Lnired Srarer t Q u e r ) ,  1' F Supp. 9'2 (S C IY4l lqYd 121 F 2d 631 14th Cir l Y i l 1 .  
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excluded taxes on the United States or its instrumentalities. Heu ing  
closely to its FirstQuery decision and citing the numerous Esecutire 
decisinns in the area. a three-judge federal court found all the non- 
appropriated fund activities in the state immune from suit. T h e  
Circuit Court of Appeals sustained its opinion and the state appealed 
tn the Supreme Court. Initially, the Supreme Court denied cer- 
tioraria* and then subsequently granted it. Thus the Supreme Court 
heard arguments on Second Standard Oil and SecondQuery o n  the same 
day, andannounced bothdecisionsonJune I ,  1Y42, xrithJusticeBlack 
\\ riting both unanimous opinions. 

T h e  historic decision of the t \ \o  is Standard Oil 1,. Johnson 8 3  since 
Second Query \i as sent back because improper procedures had been 
follo\red \I hen the original decision \\as appealed. T h e  Supreme 
Court in Second Standard Oil,  n hile it did not cite Dugan or any of the 
prior "pro-instrumentality'' cases, accepted that rationale completely. 
Basically, the Court fnlloaed the district court's opinion in Second 
Query, using in many instances such startingly similar language, that 
one is tempted tu think of plagiary. T h e  Court, going back tu the 
reasoning of Dugan, pointed out that i r  hile non-appropriated fund 
acti\ ities ivere creations of regulations \r hich have the force and effect 
of lair, they \rere also recognized by statute. I t  concluded that: 

Thev are integral parts of the tVar De artment, share in fulfilling 
the ducks entrusted to it, and partake o8iharever immunity it may 
have under the Constitution and federal statutes.E4 

.kt last the instrumentality concept seemed completely litigated and 
the issue seemed settled once and for all, or, \vas i t? 

V , H. Church, a student at Tulane L a u  School. \I rote a brief case 
nnte on the decision shortlv after it \%as Revieaing 
decisions fromMcCulloch v, Maryland to the present, he concluded that 
the Second Standard Oil case did not folloa the prevailing tendency to 
limit federal tax exemption; either the decision u a s  an anomaly, or it 
represented a change in the trend to\< ard curbing federal immunity. 
Fur a number of years, neither alternative seemed to hare k e n  selected. 
Tax suits by states against non-appropriated fund ac 
brought to a standstill and theSecondStandard Oil decision has been used 
to substantiate the Government's contention that for the pulposes of both 
tort and contract, non-appropriated fund activities are federal instrumen- 
talities.8B 

6B314C S 665 (1911) 
d 3 i 1 6  L 5 481 (1942) 
"Id  485. 
seSme, Immunitj of Stair and Frdirol Initrumrntoiirvi From Tuxatlon: A B m d  or .hawoo 

Conitrumon? 1. Tul. L Rei 100 (IY421 
Cf dmurrion mfm at  Chapters 111 and IV 
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I F  .\OT T.GiATIO.\, THE.\ REG LZ.ATIOS1 

.Although the states have been temporarilv smmied in their attempts to 
tau thrse organizations, they hale not sukndered  but hale recently 
attempted ti1 rcgulatr non-appropriated fund sal rs  and purchasrs. Thrre 
suits haw resulted from these attempts. In Sunbeam Corp. L'. Central 
Housekeeprng and in Sunbeam Corp. c. Horn.8B thr  uiurts based 
their refusal to enfurce "Fair Trade" regulations solely iin the gniunds 
thatthepisteschangesales\rere(,na federal reser \a t ion.Ho\\e~rr .  the 
latest case. Parke Dam: ' .  G.E..I.I., Inc. seems to rely mrireon the theory 
that nun-appropriated fund acti\ ities, as instrumentalities of the federal 
government. are immune from reg~ldt ion. '~  

state') right t i i  rcgulatc federal 
actilitics. the b a s i c  rulcs are settled. T h e  C i \ c rnmcn t  is ti! lie free 
from ctate regulatiiinq' and \I hen state \tatutc\ interfere \I ith tcdur'il 
la\\ c ,  the lattcr \I ill crintriil."2 Hi iue \ c r .  stdie reguldriiin l i t  persons 
supplying giirids dnd scrl.iccs til the federal g~r\crtiiliciit is lllit pcr sc 
prohibitedY3 dnd an!' c\ciiiptii!n f rom ciintriil I F  ti1 be m r r w  ly con- 
strucd.Y1 \\ irh these gcnrral rules in  m i n d  thc  IdtLst Supreiue (.mirt 
decisiiin. \\ hich cunccrncd itself ith state m d  fedcrnl conflict < ~ \ c r  
non-appropriated fund a h  itics, b e u l r n c s  nii>rc undcr,tandable. 

T h e  state (if California dttcmptcd tii compel milk producer, to 
adhere tii minimum prices \ \hen they made sales til niilitar)- i n \ t a l l d -  
t ims  in the state. Some oi ' the milk \ias-purchased u ith appriipriated 
fund5 (fur consumptirin in mess halls and for rcsalt in ciininiissdric3) 
\\ hilr the remainder \\ as  purchased by nun-appropriated fund ac- 
ti\ itirs (for rcbdle in ekchanges a n d  club\). T h e  Cnitcd States ciiun- 
tered by brinoine suit against the Stdte Director ( i f  . igricukurc. t i i  

cnioin him t .nh ;nhrcing th t  state rcgulatiims. 4 thrtc-judge icdtral 
ciiurt grantrd the Cnited States' miition for \iimmdry ludgmcnr.'j 
Califiirnia appealed til the  Suprenir Court. 

.\Ithaugh both parties to the suit felt that rherc \!as n o  real dis- 
tinction betvern the appropriated and non-appropriated fund pur- 

\ \  hile thcrc is s , ~ m c  cunfusirrn as to 
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chases, the Court did not agree. Its decision, inPaulu:. L'nitedStater,ss 
v a s  primarily concerned with the conflicting policies of federal 
procurement la\% and state regulation. T h e  Court pointed out that, 
under the h n e d  Services Procurement . 1 ~ t , ~ '  competition is re- 
quired, \\ hile the California minimum price l aw effectively elimi- 
nated competition. In such a situation, federal policy would control. 
IVhile this general statement might be said to hare solred the problem 
a ith regard to the purchase of "subsistence" supplies for dining halls, 
some purchases \I ere for resale through commissaries. T h e  Armed 
Senices Procurement .\ct does not require competitive bidding if 
the property purchased is to be resold.98 Even though the require- 
ment for cumpetitire bidding is permissi\e and not mandatory in such 
a situation. the Court thought it clear that Congress intended that 
state price-fixing policies should not raise the cost of appropriated 
fund purchases. Of course, some of the milk \%as purchased by non- 
appropriated fund activities, to which the Procurement Act does 
not apply,99 and toward uhich  the Court took a different tack. 

T h e  majority opinion devotes eight pages to the problem of sales to 
nun-appropriated fund activities,lo0 without rver arriT-ing at an an- 
s u e r .  T h e  Court was apparently troubled by the fact that there 
seemed to be no federal regulation a hich encouraged competitive 
bidding before non-appropriated fund activities made  purchase^.'^' 
\s a matter of fact, there were a number of such regulations then in 
effect.'0' Since the Court could not refuse the state the right to 
regulate on the grounds of pre-emption. the only other possible basis 
was lack of jurisdiction over the area. \Vithout citing the t n o  Sunbeam 
cases, discussed supra, the Court supplied the same rationale by 
pointing out that there could be no regulation if the sales took place on 
federal property So decision \I as reached on the regulation of sales to 
non-appropriated fund actirities, and the case was returned for fur- 
ther etidence as to nhether the sales n e r e  on federal property. 

Can any conclusions be dran n from the Paul case? In my opinion. it 
says little about non-appropriated fund activities, and \I hat is said, is 
said badly. \$e k n u v  that the instrumentality concept is inappropriate 
in cases iniolring state regulation, Le., the mere fact that state regula- 
tions affect a federal instrumentality does not make the regulations 

p a 3 - I  U.S 232 (1963) 
* ? i n  c s c 2304 
"10 U.S.C. 2034(aJ(8J. 
Y'"The chapter appller IO rhe purchase of all property . . and al l  seriicei. far \ihich 

paymcnr IS tu be made from appropriated fundi " IO U S C. J30XaJ 
l o o i i i  L s 243, z63-z:n 
1 v > 3 7 1  U 5 241. 261 
"*Para Ib, AR 6&119FR 147-7; paras 62, i 4 ,  741, 75441 (41, 7jMlJ, 761, and :61, AR 

60-2O:AFR l4--14. para l jb,  9R 60-2319FR 11:-19. para J6, 9R 60-31'4FR 147-26 . A s  a 
result ai the Pad decmon. the p o k y  \/as restated 8" para (changed) and para l j d  AR 
6 n - i o r k ~ ~  147-7 
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illegal. T h e  more sophisticated test, inrolving a determination of 
conflict bemeen state and federal regulations, \\as not used. appar- 
ently because no one realized that there ve re  conflicting federal 
regulations. T h e  issue turned solely on whether or not the state had 
any jurisdiction o\er  the territory \there the sales took place. Thus ,  
the case proies tery little. except to suggest that the Court and the 
Justice Department have the tendency to treat non-appropriated fund 
activities like part of the federal government whenever possible. Of 
course, even that supposition has little xveight, since the same decision 
would hare been reached if the questionable milk sales had been made 
on a military reservation to prirate persons. rather than tn non- 
appropriated fund actilities. 

If any common thread can be detected in the four recent cases 
involving state regulation of non-appropriated fund activity sales and 
purchases, it is that non-appropriated fund activities ha\e  less to 
\sorry about u h e n  they are located on federal property. T h e  right of 
the states to regulate off-base non-appropriated fund activities 11 as 
implicitly conceded in at least one instancelo3 but has ne\er  been 
litigated. 

COBCL1SIO.V 
I\ hat conclusions can be reached regarding states' rights to regulate 

and tax non-appropriated fund actirities? Recent attempts at regula- 
tion and taxation hare been unsuccessful. State tax measures have 
foundered [in the rock of the instrumentalit)- concept 11 hich has been 
accepted only u ithin the last thirty years. [T'hile attempts at regula- 
tion have failed preriously because of lack of jurisdiction over federal 
reservations, does this mean that the states will halt their efforts? 
Probably not. Tha t  states ui l l  continue to seek chinks in the non- 
appropriated funds activities' armor is illustrated b)- the follou ing 
case. 

An Air Force Officers' Club purchased real estate in Virginia n ith 
non-appropriated funds. Federal statutes IO4 require certain for- 
malities before such property is bought, if the price exceeds S25.000. 
T h e  purchase, \\ hich apparently exceeded that amount, had not been 
in accordance u ith the statutory requirements. Local authorities con- 
tended that since the purchase \\as in ~iolat ion of the statute, the 

l o l C o u n r y o f C u l p e p e r ~  Errer ,Ci$ i l \o  2 6 2 1 , E D  Va,June?', 1961.Onpage 1ufthc  
unpuhlishedopimon, rhichdeniedthccuunr!'r righrsmtsx cealpiuperryouned byanafficers'  
mess. the cour t  pointed out that the mess had acceded to local alcohohc bereragt control 
regularioni Earlier cases hme held that a sfate has n o  right to prohibit the imporranon o f l q u a r  
on federal rrsecimioni e j e n  though the state li dr!, Johnson j. \ c l l o \ i  Cab Transn Co , 1 2 1  
U S 181 (1544). nor can such Import sales be cared ifrhe) are made b) federal inrtrumentdmer 
on the rescriatmn. Maynard h Child, Inc > .  Shearer. 290 S M .  2d -50 (6) 1516). 
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property u as subject to taxation. T h e  United States District Court for 
the Eastern District of Virginia, in the case of County of Culpeper v .  
Richard U'. Etter,'05 brushed aside this contention uithout comment- 
ing on it and pointed out that while legal title u as held in the names of 
trustees (members of the Officers' Club Board of Governors), the 
beneficial owner u a s  the club which, as an instrumentality of the 
federal government, was immune from taxation. 

\I'hat about the standards which have been evolved to judge non- 
appropriated fund activity immunity? Is the present test, "if the 
organization is recognized by regulation, it is a government instru- 
mentality and therefore immune," satisfactory? While all federalregu- 
lations are presumptively legal, this presumption may be 
As Professor Corwin described them, regulations fall generally into 
two categories, these are: 

. , . first, those that concern primarily the internal organizations 
of the administration, and so are of interest chiefly to its members 
or would-be members; secondly, those that supplement the general 
laa..lO' 

Regulations establishing and governing non-appropriated fund 
activities fall in the first category but, according to present military 
thinking, organizations need not he recognized at departmental level 
to avail themselves of immunity. T h e  Army's position is that: 

, . . other authorized sundry or association funds may be estab 
lished by an installation commander for such purposes as he deems 
fit . . . .*[my] R[egulationl 230-5, ara. ZOg., appears broad 
enough to authorize the establishment o!any legitimate activity as a 
non-appropriated fund activi so long as the activity complies 
with applicable regulations.'0T' 

Similarly the .%ir Force allows base commanders to establish non- 

An activity whose constitution or by-law do not probide that the 
disposition of residual assets on dissolution will he as prescribed by 
the Secretaty of the Air Force is not organized pro erl under the 
regulations and is not a Government instrurnenta&y.YLn 

appropriated fund a c t i ~ i t i e s , ' ~ ~  hut has held that: 

'YICounry of Culpepper \ Richard 5 5 .  Erter, Civil No. 2621, E.D. \ - a ,  June  2 5 ,  1961. 

10ELnired Srates 5 Symonds 120 L.S. 6 (1887)  
'O'Corwin. Tk Pmidenr, Ofk and Pwerr, 391 (4th rev. ed 1957) 
'oBDeparrmenr of the 9rmy Pamphlet 27-187, Mdrtarv Affairs 
'0PPirn41, A F R l i 6 l . p n l .  4FR 1 7 6 1 1  
"OAFY 11&1, 214,"  13(1959) ,uhi leno~cred , rh i ropinronmaybe  basedon.VSComp. 

Gen E 2 2 j 5 1 ,  Jan. 7 ,  1942, which held that a Naiy Cafeteria Asrocintian was not a "on- 
appropriired fund activity since i ts  constitution provided that upon disroiurron the ". fundi 
of the a ~ s o ~ i i f i o n  shill be donated IO some charitable purpose. . ."There were no problems of 
ramion  raised in the decision, u hich suggested char the association's accumulnred E U I ~ I U S  might 
ha i r  IO be turned in to the Trearur) as Mirellaneour Receipri--an effective merhod for 
terminating the operations of m y  irregular ~rganization. 

Cnrm, Xssy Opinion JFINB 2 (41IoPj)  Jan 20, 1942. 
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Since any military commander is authorized to establish non- 
appropriated fund activities, it is to be expected that some \+ill not 
follou statutory and regulatory requirements. \ \ odd  such failure 
allou local tax authorities to pierce the veilof immunity? It is doubtful 
that courts \I ould reach such a result because of the appropriated fund 
support normally accorded these organizations. 

-4 \\hole body of law has been developed regarding the extent tu 
\I hich appropriated money may he used to support non-appropriated 
fund activities and ui l l  he discussed at some length in Chapter \‘I, 
infra. T h e  earliest opinion regarding the degree of such support con- 
cerned itself\\ ith the request of a post trader in hlontana \r.hii desired 
to accord himself the privilege, granted to the military. tn use timber 
and hay from an Indian resen ation. In an opinion dated June ?, 1886, 
the Judge .Adrocate General of the Army said: 

The post trader is a le ally recognized institution. He s~ppl i rs  
the reasonable wants (JB tlie post Lrhich cannot orhenrise he 
sup lied .He has militarv protection. and I S  assessed for the benefit 
of tl!erst fund. He shiuld, therefore, in mv opinion, he regarded 
as suf iciently a part of the militarv establishment of the ost as tn 
entitle him to the benefit of the regulation referred to.’’ 

Although some limitations were put on fund sources, the Judge 
Advocate General authorized the gift of fuel and lighting to can- 
teens and, by \Todd \Var I ,  the pririlege was extended tu other 
non-appropriated fund ac t iv i t i e~ . ”~  During \\odd \\ar I. N a r y  
non-appropriated fund activities \\ere authorized goremment rates 
when they sent \+ires by \\estern Union.”‘ Today,  post exchanges 
and ship‘s stores use franked (postage free) envelopes. Officers’ Clubs, 
post exchanges, and ship’s stores are normall>- located in buildings 
constructed n i t h  appropriated f ~ n d s , ” ~  and other activities may he 
given office space if it is a\ ailable. 

There are a number of administratire decisions \vhich ha\-e held 
that \\hen an association is not organized as a non-appropriated fund, 
its rerenue has to he turned in to the Treasury as lliscellaneous 
Receipts because federal personnel and property hare been used to 
generate the organization’s income.‘“ Since \+e hare seen that the 
authority to establish non-appropriated fund activities is delegated to 
many individuals, we can guess that it is probable that some of the 
groups so organized have not met the requirements of the regulations. 

“ l I O J - \ G R ~ o r d B o o k  1882-YI. I J .  
“ ‘ i l ] \ G  Record Book 1887-95 219 
“*Dig Opr. JAG 1918, \ o l  2, 7. 
“‘Letter, Secrerarv of the Federal Camrnun~carmns Comm~irmn t o  the Judge .Adiocare 

“‘MS. Comp. Gen. decisions *-9<6+2, \larch 19. 1941, B-22!51,]m 

General of the S i r )  h n d  m the latter’s tiles for \lay 15,  1941 
-Eg, 10 u s c. 1779(C) 

IY42 Compare 
8-5900, \lay 28, 1916 
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It appears doubtful that a tax suit against either type of irregularly 
organized association uould  be successful; while they may not be 
organized or operated in accordance with the law, their revenue is 
public money and, as such, is not subject to  taxation. 

O f  course, it can also be argued that tax suits hare been brought 
against post exchanges and Officers' Messes, both of which hare been 
explicitly recognized by statute and regulation. If a post commander 
should organize a non-appropriated fund actix-ity not so recognized, 
for example, a rod and gun club, would sales of equipment by the club 
be subject to state taxation? T h e  United States would argue that as a 
duly organized non-appropriated fund activity, sales should be im- 
mune. T h e  state might well point out that here there was no recogn- 
tion by Congress or  the Department of Defense of the importance of 
such a function and, that in the absence of such recognition, the 
organization's sales would be taxable. Although such an argument has 
not yet been adI-anced, as non-appropriated fund activities prolifer- 
ate, so dothe  probabilities of taxation. [Vhat uould be the outcome? It 
is hard to predict, but when one weighs the tendency to curtail federal 
immunity against a thirty-yeardd tradition of exemption, my predic- 
tion for the immediate future is that courts will continue to protect the 
funds' status. Some support for this prediction is found in a recent 
case, Texari.. NationalBankofCornmerceofSan Antonio,'"in which the 
Federal Circuit Court of Appeals for the Fifth Circuit was faced with a 
quo warranto suit by the state which challenged the right of the bank to 
operate branches at various military installations in the state, when no 
permission had been given by Texas authorities. Using the rationale 
that the government may establish at these installations: 

, , , facilities which may have little or no direct relation to the 
base as a militarv installation and whose existence may be justified 
in lar e art solely on the basis of necessity or even of conven- 
iencc518' 

T h e  court concluded that the decision to establish such facilities 
could not be questioned. 

There is, houever,  no guarantee that Congress may not remove the 
mantle of immunity. Faced u i t b  ever-growing pressure t o t h  from 
commercial concerns who see non-appropriated fund activities as 
unfair competitors and from state taxing authorities who are always 
searching for n e u  sources of revenue, the Legislators might succumb 
and either \I ithdrau or severely curtail the privilege. 

In summary, it may be said that non-appropriated fund tax immun- 
ity blossomed late and did not really develop until the 1920s and 3 0 s .  
After a number of initial threats, immunity seems firmly established 

"'290 F id 229 (5th Cir. 1961). cmdmid, 368 C.S  812 (1961). 
l L B l d  at 234 
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and,  as a corollary, state regulation of nun-appropriated fund acti\ ities 
has been generally unsuccessful. .At this point, on the basis of the cases 
considered, it is tempting to conclude, that non-appropriated fund 
activities are merely arms of the federal go\ernment and, as such, the 
laws pertaining to the United States similarly apply to them. .As uill 
be seen in subsequent chapters, this statement is not correct. Perhaps 
non-appropriated fund activities \r.ould be better described as arms of 
the federal goiernment to the extent it suits them. Their status in 
contract Ian best illustrates this. 

C H 4 P T E R  111 N O \ - A P P R O P R I i T E D  FLVD 
C O \ T R I C T L  4L PROBLEZlS 

I~XTRODCCTION 

\!e hare seen in the prior chapter that, for all practical purposes, 
non-appropriated fund activities, as instrumentalities of the federal 
government, are immune from state taxation and regulation. One  
could reasonably assume, then, that as arms of the United States, they 
could sue and be sued on the same basis as the United States. T h e  
assumption, u hile logical, is incorrect. i l t hough  their tort liability is 
essentially that of the Lnited States, they are immune from suits 
based on a contract. In fact, it is presently impossible to sue a non- 
appropriated fund for breach of contract, \I hether the suit is brought 
against the United States o r  against the inditidual entity. Once again, 
a history of the development of certain legal concepts, as applied to 
non-appropriated funds, may explain h o v  they have come to enjoy 
this protected status. 

YOA-APPROPRIATED F l X D  C0,VTRACTS: T H E  EARLY YEAR5 
There are no reported cases regarding the contractual liability of 

sutlers, post traders, canteens, post funds, and similar organizations. 
While it may be argued that this shows they were not immune from 
suits on a contract, there are only t n o  items of negative proof nhich 
lead to this conclusion: first, the manner in which exchange debts 
I\ ere treated; secondly. the fact that legal research shows no evidence 
of immunity being raised as a defense in such an instance. 

T h e  first administrative opinion concerning non-appropriated fund 
contractual liability \vas rendered on October 6, 1893. T h e  Judge 
Advocate General of the Army, commenting on a proposed regula- 
tion, said: 

\-ow the Post Exchange is not a United States institution or 
branch of the United States military establishment. but a trading 
store permitted to be kept a t  a military post for the con\enience of 
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the soldiers. It is set up and stocked, not by means of an appropria- 
tion of public moneys, but by means of the funds of companies; the 
oficersorderingrbspurcbae . . . [arelresponsiblefor tbrpaymenr, not the 
government. 

Similarly another opinion given the following year states that the 

. . . is merely property-personal property-belonging to the 
or anizations composing the garrison . . . a cmperative store . , . 
bekong[ingl to certain eople compsin the military organizations 
which hare paid for tReir shares of it,! 

exchange: 

This  attitude is understandable during the period when the canteen 
(exchange) was at best quasi-governmental. It could be expected that 
after theDugan case and its subsequent interpretations4 u hich made 
the exchange, as part of the United States, tax exempt, their debts 
u.ould be similarly treated. However, this was not so. Three years 
after Dugan the comptroller of the Treasury stated: 

Although the exchan es are established and maintained under 
special regulations, the fhremment does not become responsible 
for their debts or entitled to their credits.s 

Four years later, he came to a similar conclusion regarding the debts 
of other Navy non-appropriated funds.B T h e  reason for this ruling is 
predicated on two erroneous assumptions, as will be shown. T h e  first 
is that if an officer representing a non-appropriated fund entered into a 
contract which he subsequently breached, he could be ordered to 
carry out the contract by his superior. T h e  other assumption is that if 
no appropriated funds were used in the contract, none of the means of 
enforcing an appropriated funds contract could be used. It was not 
long, houever, before these administrative rulings were challenged. 
T h e  first time the issue was raised, the Court of Claims established an 
immunity which has been inviolate for over fifty years. 

KYLE 'u G.S: THE FIRST NON-APPROPRIATED FUND 
CONTRACT CASE 

Shortly after the turn of the  century, a private in the .Marine Corps 
was appointed post barber at the Boston Navy Yard. Since he received 
extra compensation for his work, his commander required him to pay 
ten dollars per month to the post fund, much as a sutler used to  hare to 

I 6 1  JAG Record Book 1882-91, 4 i9 ,  480 (emphasis supplied) 
2 6 5  J.4G Record Book 1882-95. 12 
aDugan \'. L'nired Smcei, 14 Cr. CI. 458 (1899). 
'Chapter 11, rupm. 
'Letter fa the Secretary of the Zlaty, dated Aord 2 2 ,  1902. 
n12 Camp Dec. 678 (i906) 
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pay a monthly le \y .  At the time of his discharge, the .\ldrine diaciir - 
ered tha t  there v a s  no authority for such an assessment and thdt. 
under similar circumstances. an . h n y  private had recouped his "con- 
tributions." I I n u e ~ e r ,  \\ hen the \Larine made a claim on the \-a\>- 
Department for reimbursement, he x i a s  adiised that the  mriney ap- 
propriated to pdy claims against the S a t ?  could nut be uhed hir such  a 
purpose and that his onl!- recourse \ \as  against the post fund or his 
commander.' He retained counsel and brought suit in tlie Court ui 
Claims. 

T h e  resultant decision of Kjle v .  L i l t e d  Stater' \ \ a s  the first ro 
consider the contractual liability of nun-appropriated funds. In it. the 
ciiurt apparently agreed that the assessment n a s  illegal. but cun- 
cluded tha t  the United States v a s  not the proper dcfendant. T h r  ciiiirt 
pointed out  that the Treasury neither recen ed non-appropriated fund 
rerenues nor audited them. and that non-appropriated funds did not 
receive any appropriation. Therefure, said the court. tlie L-nitcd 
States \%as responsible neither to the member5 of the fund. ntir the 
plaintiff, since it \r as not a party to the transaction. Ofcourse. neither 
the court nor the Cnited States intended that Kyle he left \rithriut a 
remedv. He could. i fhe liked, sue either the fundor  thecommander in 
the local (\iassachusetts) c o ~ r t s . ~  

Thus H e  see that the f i r s t  assumption, that the Gorernment \r ould 
order an officer to do substantial justice \\hen there \ \as  a breach of 
contract, \vas erroneous. T h e  assumption \I as  based on the beliefthat 
the military department concerned u o d d  alu ays act judiciousl!-. 
Ho\ve\ er. as \I ill he seen in this and subsequent cases. there are man!- 
occasions \I hen an administrative claim \\ ill not be honored although a 
subsequent judicial determination \vi11 establish the plaintiffa un- 
questioned right to recovery.'0 T h e  Kjle case also illustrates the 
second erroneous assumption, that since appropriated funds t i  ere not 
used in the contract, the United States could not he committed to pal- 
the resultant debt. InKjle. this is endenced by the cnurt's comments 
regarding the lach of Treasur). control m e r  non-appropriated fund 
activities. -4s \!ill be discussed l a t e r  in this chaprer. there I S  merit to  a 
rule ii hich precludes payment of appropriated funds for non- 
appropriated fund contractual obligations. This rule is based on the tiat 
discussedsupra in Chapter 11. \I hich says: ". . . no money appropri- 
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ated for the support of the Army shall be expended for post , , . 
exchanges."" However, application of the rule need not leave an 
aggrieved plaintiff ~ i t h  a right and no remedy. 

S0A"V'APPROPRIATED FV.VD COSTRACTS D L'RISG IVORLD 
N'AR I 

I do not think that either the United States or the Court of Claims 
interpreted theKyle case to mean that non-appropriated fund contrac- 
tual claims \+ere impossible of satisfaction. A s  noted previously,lz the 
defendant's answer inKyle suggested that the plaintiffcould sue either 
his commander or the company fund in the courts of Massachusetts. A 
similar philosophy may be found in an opinion of the Army Judge 
Advocate General some years later: 

It is not the ol io  of the IVar Department to interfere in contrac- 
tual relations !etu,en Post Exchanges and their creditors \I hen 
there is a bana tide dis Ute  \I hich appears to he a proper case for 
judicial 

l loreorer ,  the \Tar Department was ailling to make a determina- 
tion in some of the disputes, as is illustrated by a 1918 opinion of the 
. \ m y  Judge Ad\ocate Genrral: 

.\ Post Exchange is a voluntary unincorporated cooperative as- 
sociation of Army organizations, a kind of cooperatire store in 
M hich all share the benefits and all assume a position analogous to 
that of partners. Contracts to purchase goods entered into bv 
proper officers of a Post Exchange should be tested by the samh 
rules of obligation which o\em the agreements of individuals. If 
for any reason there shouh be an inability on the part of the Post 
Exchange tu a) off just indebtedness in this aay,  this office 
believes that tge Department should insist upon the organizations 
u hich articipate in the Post Exchange themselves paying off all 
such ohgations in proportion to their respective interests in the 
exchange.14 

O f  course. there \\ere cases in \I hich the \Var Department did not 
consider the contractor's claim to be just. LVhile there is no record of 
suit ever having been brought in such a situation, tuo  little knoun 
administrative decisions further illustrate the assumption that since 
appropriated funds were not used in such contracts, neither appiupri- 
ated funds, not the fora normally associated with appropriated fund 
litigation, could be made available in the event of suit over a non- 
appropriated fund contract. 

10 L S C. 4'75fc) and 9-791~). 

>'Dip Op JAG 1912-1917. 6 5 5  
"Dig. Op J h G  19t8, Vu1 2 ,  432 

'*\-ore 5 .'up" 
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T h e  \ t a r  Department Board of Contract .idjustment \I as a statu- 
tory creation,’j intended to act as an administratkc means for settling 
certain \Todd \Tar I contract claims against the United States. There 
are t v o  cases inlolving non-appropriated funds among its reported 
decisions. Presumably the claimants sought the Boards aid after the 
ITar Department had refused to order the non-appropriated funds to 
pay the alleged debt. \Vithout citing theKyle case (\I hich had held 
no prility ofcontract betveen the plaintiff and the L-nited States for a 
number of reasons, including the fact that no appropriated money 11 as 
imolied)  the Board used a similar rationale in its first decision. In 
Claim of Landauer Bezerage Co. , 1 7  the Board set the terms of reference 
for subsequent decisions in this area. T h e  Board concluded that. since 
appropriated funds ue re  not used in the contract, and since the 
indilidual representing the hind had not been officially designated a 
contractingpfficer, the contract nas  not a public contract \tithin the 
meaning of the statute gilingthe Board jurisdiction. Similar reasoning 
disposed of the only other reported case invulving non-appropriated 
fund contracts.18 \Vas this a fair reading of the statute? 

related to Government cnntracts. 
required a report to Congress and, under certain circumstances, refer- 
ral to the Court of Claims in cases of disputes. T h e  \ f a r  Department 
General Order  u hich established the War Department Board of 
Contract -1djustment gale  the Board’s jurisdiction as: “Claims . . . 
u hich may arise under any contract made by the \ \ar  Department .”zo 

Considering the primitix e status of non-appropriated funds during 
\{odd \Tar I (they uere  still essentially ioluntary cooperatile associ- 
ations), it is not surprising that the Board concluded that its jurisdic- 
tion did nut extend to such claims. \\e shall see that. during \\orld 
IVar 11, some post exchange contracts u ere first signed by government 
contracting officers, then assigned to the exchanges. Apparently this 
\<as not the case in the t u  o contracts \I hich the Board considered. I fan 
authorized contractingofficer had signed the agreements, it is pnssible 
that the Board might hale  found that it had jurisdiction. Once again. 
there is no elidence that failure to accord the contractors a hearing 
meant that they had no remedy. There 11 as no  bar to a suit in local 
courts although, as a practical matter, this may h a w  been impossible 
due to the deactivation of the units \I hich comprised the exchanges. 

T h e  First \ t a r  Powers 

“The  Firir \ \ a i  P m r r i  k t ,  Lh. 94, 10 Star 12-2 ( I Y I P )  
‘‘Kyle L Lnired Stares, 46 Cr CI. 197 I l Y I I l  
) ‘ I  I \ar  Department Board of Contract 4dpr tmcnf  1 - 3  
“ In  re Claim of C S Rubbcr Cci I Id - 3 ~ 1  
“10 Star.  12’2 (1’219) 
“ i \ e c  Deparcment General Order \-o 103. 1918. Srcnon I \ ,  Para 
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THE PERIOD FROM T H E  END OF WORLD WAR I UNTIL 19JO 
Apparently the contractual liability of non-appropriated funds was 

not a problem during the period between the two World IVars. Of  
course, the absence of published opinions may in part be due to the 
small size of the Armed Forces. T h e  largest service, the Army, 
contained only 14,000 officers and 243,000 enlisted men, in Sep- 
tember of 1940," and, it a a s  not until the Services began to expand 
that the problem was again raised. 

In June of 1941 the Judge Adrocate General of the Navy was asked 
if the Navy Department would pay non-appropriated fund debts if 
the ship's company, which had incurred the debts, were lost at sea. H e  
initially refused to answer, stating that he would await a specific 
transaction." Howerer ,  after war had been declared, he reversed 
himself and, when faced with a similar question some months later, 
stated that the S a v y  Department would not honor such debts, p i n t -  
ing out that the Tucker which waived the immunity of the 
United States in suits on a contract, did not apply to non-appropriated 
funds.z4 One  may only guess at the reason for this opinion but it may 
have been due to the same obstacle which the R-avy Department faced 
in the Kyle case thirty years earlier: the absence of a statute or 
regulation which would authorize payment of such claims. 

In 1942, the Supreme Court in the Second Standard Oil' j  case noted 
that non-appropriated fund obligations were not obligations of the 
United States, Although this was dicta, it u a s  to have a serious impact 
on subsequent decisions. 

There was hardly any reported non-appropriated fund contract 
litigation during n'orld War 11. However, from the few cases discov- 
ered, it appears that the trends already discerned continued to de- 
\-elop. The  Judge Advocate General of the Army continued to pass on 
disputed non-appropriated fund contracts.zB While the practice of 
bringing disputes to military authorities was e n c o ~ r a g e d , ~ '  the Army 
continued to insist that such contracts were not Government contracts 
in the sense of the United States being liablez8 nor, they concluded, 
u a s  the fund council or its contracting o f f i ~ e r . ' ~  The  alleged non- 
governmental character of these contracts was carried out logically, 

' lDupuy. The C o m p o  Hum? of tbr L'nitrd S m s  Amiy, 241 (mu and rev. ed. 1961). 
"Navy Opinron SL 18/. \174(j)(410328).  June 4, 1941 
'>28  U S.C. 1491. 
"JFiLII-2 (420191, January 2 i ,  I942 
"316 U S  481 (1942) 
l ' E . g ,  I1 Bull J 4G 2 7 ,  175,111 Bull J,4G 87. Duringrhe decade 1940-1950 periodic paper 

bound rupplernenrr IO rhc Dips of Opnianr of t h  Jdp Advmrr Gmwd 1912-1940. were 
published as Bulletins of the J u d p  Ad\ocete General 

1'11 Bull, IhG 294. 
'BDd 

II 410 
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\I ith the .army holding that neither the manponer  controls (intended 
to protect Goiernment cvntracts) nor the Renegotiation . ic t  liere 
applicable30 even, if the latter situation, where the Quartermaster 
General had negotiated the contract \ihich was then assigned to the 
Exchange Service. >' 

.ilthough the ai-ailable material is almost too scanty to merit com- 
ment, u e  can conclude on the evidence available, that there \vere no 
changes in non-appropriated fund contract policy during this period. 
Again, it should be noted that there is no ei-idence that the Govern- 
ment contended that the entities themselves mere immune from suit; it 
merely argued that there could be no claim against the United States 
in the ei-ent of an alleged breach of contract. 

THE FIRST MODERV SGIT O S  4  COSTRACT 

And so the matter rested until 1950. As farascan hedetermined, no 
pdicial opinion regarding non-appropriated fund contract liability 
had been rendered since Kyle. The  United States District Court for 
the Eastern District of South Carolina rendered the first in a case 
captionedBleuru. L'nitedStater.32.11r. Bleurhad aone-yearcontractof 
employment with the Parris Island (Marine Corps) Officers' Open 
Mess. T h e  Mess breached the contract by terminating his employ- 
ment before the year was up. M'hen faced \rith his suit against the 
United States, the court's reasoning followed that of the Board of 
Contract appeals and administratiie opinions cited supra, although 
these authorities \vere not cited. In its opinion the court pointed out 
that if the plaintiff ue re  to be successful, the judgment uould come 
from appropriated funds but ". . . [he] cannot expect to be paid from 
the funds of the United States"33 since the non-appropriated fund 
regulation precluded the commitment of appropriated funds. T h e  
court concluded that if the plaintiff had a right of action it L i a s  against 
the organization, its officers, or members, and not against the Cnited 
States. T h e  case u a s  dismissed. 

Once again a e  see the assumption that if a judgment ue re  rendered 
against the United States, the payment would have to he from appro- 
priated funds which would be illegal since the serrice regulation 
precluded it. This  problem was particularly serious prior to the 
passage of Section 1302 of the . ic t  of July 2 7 ,  195634 since, until that 

"11 Bull. J.AC 1 - 5 ,  Id ai 12- 
"Id at 126. 
a z l l ~  F Supp 509(L D.  Sa Car 1950) hmerhcan CornmercdCo \ L S Offlcers 18- 

F ? d 9 1 ( D  C Cir 1931).dircurrediifra, iraiariginallyfiledin 1948 butuardiimrireduirhour 
opinion by the Diirrict Coun T h e  Caurr a i  Appeals a p m m  * a i  handed d a n n  in 195 I 

18 id :in 
"Ch. XIII.  PO 1101. 1102. ' 0  Star. 6'8. 694f1936 l  1 1  L S C - Z +  

398 



19751 NON-APPROPRIATED FUNDS 

time, nearly all money judgments against the United States had to 
await passage of an appropriation. On occasion, Congress refused to 
make the a p p r ~ p r i a t i o n . ~ ~  Of course, presuming a judgment, it is 
possible that mandamus might lie against the official who refused to 
pay it. In the absence of a judgment, mandamus could not,  of course, 
be used to compel payment of a contested claim. T h e  courts inBleur 
and in the subsequent non-appropriated fund contract cases, n.hich 
were litigated before 1956, might well have asked themselves if Con- 
gress would appropriate money to pay the judgments. If the question 
&ere asked, the ansuer might very ue l l  hare been in the negative, 
particularly when one considers the subject matter of the suits: offi- 
cers' club employment an agreement to purchase over a 
million dollars worth of l i q ~ o r , ~ '  an agreement to supply advisory 
serrices to a cafeteria,38 a slot machine and alleged wrong- 
ful \rithholding of post exchange wages.40 Yone  of these cases could 
he expected to pass through Congress unscathed. 

An alternative to the use of appropriated funds will be discussed 
subsequently. At this point, it is enough to say that the court's 
dilemma in theBleur case was a legitimate one and that its opinion did 
not make non-appropriated funds immune from suit. A s  had been 
done in theKyle case, nearly forty years previously, the court pointed 
out that suit could be brought against the non-appropriated fund as an 
unincorporated association. 

T H E  AMERICAA' COMMERCIAL CASE 

T h e  next reported case on a non-appropriated fund contract, Ameri- 
can Commercial Co. v ,  CnitedStates Oficers, '' was brought in the United 
States District Court for the District of Columbia and involved a 
million dollars worth of liquor which the plaintiff, an Italian corpora- 
tion, had agreed to supply to various officers' and enlisted men's clubs 
in the European Theater of Operations. T h e  pleadings and allied 
papers4* reflect that  the breach itself, which took place in 1947, u a s  
uncontested. Because the parties could not agree on the quantum of 
damage and inasmuch as European courts were thought to have no 

33Siore The Court of Cinmmr. J d i d P o v r r  and Conpromo1 R m m ,  G Haw L. Rev 617, 
685-86. 61 (1931). Herfield I United Starer. 18 Cr. CI 419 (191%occard, Cmrenr Eank & 
Trust Co. b .  United Starer. 240 F.2d 863 iD.C Cir. 19561. wi. drnud. 3 1 5  U.S. 825 119171. 

36Edelstein j .  SouthPairOffice~r Club, 118 F Supp 1 0 ( E . D .  Va. 1951). B leur \ 'Unced  

"American Commcrcril Co Y U.S. Officers, 18: F.2d 91 (D .C Ci. 1951). 
3nSimro \'. Dabis, 204 F.2d 134(D.C.  Cr. 1951). 
asEdelstein I South F'm Officers Club, 118 F. Supp. 10 (E D .  Va. 1951). 
"Emden r United Scares, 116 F Supp 873 (Ct CI. 1951). 
'I 187 F.2d 91 (D C C i .  1951). 
4 z C ~ \ d  Y o  3 8 9 6 4 8  C . S .  District Court for rhc District of Columbia. 

Stares, 117 F. Supp 509 (L D .  So. Car IPSO) 
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jurisdiction over the American . l rmy and its organizations, the plain- 
tiff was adrised by the Army tn file suit in the United States. 

.llthough the .Army regulation in effect at that time said that no 
appropriated funds would be used to support non-appropriated 
funds, the contract itself \\as silent as to any limitation of liability. 
Both sides agreed that there was little lan on the nature and effect of 
non-appropriated fund contracts43 and the main issue at trial \ \as  
\I hether the United States District Court for the District of Columbia 
had jurisdiction over a contract nhich arose in Germany. T h e  plain- 
tiff, in an effort to avoid the jurisdictional question, had named as 
defendants the Secretaries of Defense and Army as ae l l  as certain 
other officials, as supervisory authorities of the clubs. T h e  District 
Court agreed n i t h  the United States’ contention that it had no juris- 
diction over a totally foreign contract, and dismissed the suit without 
opinion. 

T h e  Circuit Court of-lppeals in its per curiam decision affirmed the 
District Court, primarily on the basis that the clubs, as un incorp -  
rated associations, did not operate in the District of Columbia. H o w  
erer ,  the opinion did not stop there. Possibly in an effort to preclude 
future suits, its opinion elaborated on the immunity rationale. Citing 
the SecondStondurd OilA4 case which had referred in passing to Army 
regulations \I hich stated that non-appropriated fund obligations \\ere 
not obligations of the United States. it concluded that, like post 
exchanges, clubs are organized for the benefit of the Army and, as 
instrumentalities of the federal government, partake of its immunity 
from suit in the absence of \I aiver. T h e  opinion concluded bv pointing 
out that none of the officials named in the complaint had the right to 
sue o r  be sued, or to accept service in the clubs’ behalf. T h e  implica- 
tion \r as clear. Even if suit had been brought against the United States 
under the Tucker .let, the court did not feel that the Government’s 
immunity from suit on a contract had been \ raked.  

.%]though this opinion has been cited rarely, it offers the basis for 
the Edeisain ’’ decision uhich is one of the leading decisions on the 
immunity of non-appropriated funds from suits on a contract. 

THE EDELSTEL\‘ CASE 
T h e  next suit involling non-appropriated fund contract liability 

was brought theyearafterBieur.46Theplaintiffhad acontract \T ith an 
officers’ club at Fort .Myer, Virginia. T h e  contact required the plain- 

~~ 

43 \ -e i rhe rp r t ?c i t ed  Ky le ,  Lnrred Starer .466t  CI IY‘(19l l )uh~ch uasnearl?rhennli  

“116 C.S 481 (1942) 
“Edelitein r South Post O f f ~ ~ r r  Club. 118 F Supp. 40 (E D. Va 19511 
“Bleur C n m d  Stares. 11- F Supp 509 (E.D So Car 1950) 

decision rhat concerned irrelf ui rh  fund contracts 
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tiff to supply slot machines and service to the club in return for a 
percentage of the machines' income. T h e  contract, uh ich  had been 
renewed for a number of years, allowed for termination only in the 
event that the club went out of existence. T h e  club's Board of Direc- 
tors decided to purchase their OM n machines and advised the contrac- 
tor that they were terminating the agreement u i t h  t u o  months' 
notice. Suit was subsequently brought against the club, as an unin- 
corporated association, in the Arlington, Virginia Circuit Court. 
Subsequently, the case was removed to the local United States Dis- 
trict Court by motion of the United States A t t o ~ n e y . ~ '  

T h e  resultant decision, Edelstein r. South Post Ofice is  Club,48 an- 
m e r e d  the courts' suggestion inBleur a n d K ~ l e , ~ ~  that suit should be 
brought against theorganization rather than the United States. I t  does 
not appear that the court o r  parties were aware of these cases since 
neither was cited in the opinion nor alluded to in the allied papers.5" 
Instead, the court relied on theSecondStandard Oil5'  case and, in a fair 
example of syllogistic reasoning, concluded that officers' clubs, as 
instrumentalities, \\ere immune from suit unless there had been a 
waiver of immunity. Finding no such u a i r e r  the court dismissed the 
suit. T h e  opinion leaves two impressions. T h e  first is that the court 
realized that it v a s  learing the plaintiff without a remedy, inasmuch 
as it acknowledged: "The  result is that the club is obligated on its 
contract but cannot be sued for its breach, and the Cnited States is 
neither liable nor suable thereon."52 

T h e  second impression is that perhaps the decision was not overly 
hard on the plaintiffsince the court found that the plaintiff kneu of the 
club's immunity from suit and that the club's obligations were not 
obligations of the United States. 

On the face of it, the decision seems harsh hut,  as far as the 
particular plaintiff was concerned, not too unfair. Houever ,  the case 
file raises t u o  questions. T h e  first revolves around the court's state- 
ment that the plaintiff had legal notice of the c lubs  status and immun- 
i ty.  T h e  contract itself is silent in this regard, the only allusion to 
immunity being a clause uhich  states: 

Article 111. (a) , , , the CONCESSIONAIRE is in no sense the 
Agent of the United States, the Board of Governors, the 
Secretary-Treasurer, or Post Commander, and all of them are 
expresslyexemptfromanyliability gmuingoutofanyactoractsof 

"28 U.S  C 1442 and 1446, authorire such accion uhenerer suit 1s broughr against a federal 

'8118 F Supp. ? O ( E  D. Va. 1951). 
' g I iv le>  UniredSrarer.46Cr CI 1Yi i19i I I .Bleur~ .Uni redSrarcr .  l l i F  Suomj09 iE  D 

officer far acts performed si part of h e  officral duties. 
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COSCESSIO\:URE o r  his agcntr except those pruperl>- arising 
under the rerms of their a g r c e ~ n c n r . ~ ~  

Certainly it \\ iiuld take a remarkablc legal iiitellcct 10 ciinclude frnm 
this statement that the club \ \as  immune from suit. 

T h e  only other sources ( i f  thc plaintiffs '.niitice" could have been 
actual o r  constructi\e. There is no e~ idence to suggest that the ciin- 

tractor \ \as personall!- ad\ised of thc club's immunity si) u e  are 
ciimp.lled tii conclude that the notice t(i 11 hich the cour?s opinion 
refers must hale  been ciin\tructii c. Did thc ciinstructi\e nicice arise 
from a statute' There \\as nunc. From cdse Ian ? Thcrc had betn t\\ii 
decisions rendered at the time the Edvlstrin crintract i\ as entered inti,. 
T h e  191 1 CiiurtofClaimsiipiniun,K?lv 1. L'nitedStaies.54\\ hich uhile 
holding the United States immune. suggeitcd that thc organization 
could he sued: and the dicta inSecondSiandard Oil55 \i hich stated that 
nun-appropriated fund obligations \I er r  nut obligations of thc L-nited 
States. T h e  only other decisinns \\ere: Bleur 1. LnitedStaies5B(handed 
do\\ n about the time the contract \I as defaulted). v hich rcstatcd the 
Kyle recummendatiiin: the Amencan Commercial Case j' (rendered after 
the Edelstein suit had been removed tn the District Court) ,  \I hich in 
dicta, stated that the funds could not be sued. T h e  court decisions 
could hardly ha\e  been the source of the plaintiffs notice. T h e  on1)- 
"authority" \I hich might ha! e gix en Alr. Edelstein a hint \\ as dn h n y  
regulation, in effect a t  thc rime the contract 15 as entered inti]. 15 hich 
said: 

Para. 8: Legdl Status. Clubs goierned b r  these re ulations are 
integral parrs of the \lilitary tsrablishm<nt. are I, f o l l y -  n\;nrd 
Government instrumentalities and arc entitled to the immunities 
and ri\ilrga of wch inmumentalities except a i  othurn i x  dirrctrd 
by t le  \\ ar Department. 

Para. 2 8 .  I f .  Llubconrracts are sulcly the obli ations of the Club. 
Thev are not Gcirernment contracts and the &tinction beruten 
club' contrdcts and Government contracts nil1 be nbsrr\rd and 
clearly indicated a t  all times.5g 

T h e  legal effect of these enclupatory statements \ r i l l  be discussed 
infra. as u ill the extent to \T hich these dnd similar clauses can be said to 
put  a contractor nn notice. It suffices to conclude at this point that the 
notice to a hich the court alludes, x i  as mnst recondite. 

T h e  second issue raised by an examination of the case file is con- 
cerned i\ ith the degree to \i hich thc issue 11f immunity I\ as litigated by 
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either of the parties. Se i ther  attorney cited Kyle or B l e w s g  which 
suggested that non-appropriated funds could be sued as private as- 
sociations. This failure may have been due to lack of diligence on the 
part of the plaintiff, and from the rieupoint of the U .S .  Attorney, 
neither opinion u a s  of any help to his contention. T h e  U. S. .Attorney 
did supply a copy of the American Commercial decision, \I hich had only 
been announced mil \reeks preiiously by the Circuit Court of A p  
peals forthe District of Columbia, and, although it as nor cited in the 
Edelstein opinion, the t v o  follon each other closely, except that \I hat 
was dicta in American Commercial became the holding of Edelstein 

Since the criticisms \\ hich can be leveled atEdelstein are the same for 
all subsequent cases holding nun-appropriated funds immune from 
suit, they will be reserved fnr the end of thischapter. It suffices to any 
at this point that the leading non-appropriated fund case invol\ing 
contract la\%, Edelstein, resembles the leadingtas case, Dugan v ,  Cnited 
States,“ in that in neither case u e r e  the issues clearly drawn and 
lucidly argued. Of course, it could be said that after Edelstein the 
authorities were split: Kyle and Blew agreeing that while the Cnited 
States \\as immune from suit on non-appropriated fund contracts. the 
organization could be sued; \I hile American Commercial and Edelstein 
stared that the non-appropriated funds were also immune. Second 
Standard Oil added some weight to the latter position although its dicta 
merely repeated the Army regulation’s exculpatory clause v ithour 
comment 

ACCEPTAVCE OF THE TOTAL IMML!VITY CONCEPT 

T w o  decisions in 1953 eliminated any doubt as to \\here the I\ eight 
of authority lay. 

InSimro v,  Davis, 6 1  the Circuit Court of Appeals for the District of 
Columbia faced a case similar to Amerlcan Commercial except that this 
time the contract and parties \vere within the jurisdiction of the court. 
T h e  plaintiffs thirty-three thousand dollar suit for services rendered 
the Saval  Gun Factory Lunch Room (a non-appropriated fund at the 
[Yashingtun S a r y  Yard, composed of civilian employees) named as 
defendants the organization’s administrators, custodians, and direc- 
tors 

11r. S i m r o  \I as an attorney and represented himself in the suit. H e  
alleged that he had been under contract n ith the fund from 1942 
through 1948 and had performed numerous services for \I hich he had 
not been compensated. T h e  U .  S. Attorney answered that this was, in 

“ K y l e \ .  Unircd Starer. 16 Ct CI 19i(IPII),Bleur! Lnited States, I I :  F. Supp IOPiE D. 

“ J 4  Cr. C1. 458 i189Y). 
so Car. 1950). 

204 F.2d -34 (D C Cir. 1953) 
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effect, a suit against the United States and the plaintiff could not 
circum\ent the issue by bringing the suit against the Government’s 
agents. Of course, the implication was that if. in fact, this \I ere a suit 
against the United States there had been no consent. T h e  plaintiffs 
response \I as t\i o-prnnged: he contended that this non-appropriated 
fund differed substantially from military clubs and exchanges, and 
should be treated as an unincorporated association; in the alternative. 
he argued that, e\-en ifsuch a non-appropriated fund were normally an 
instrumentality (if the United States, it had uaived its immunity by 
numerous failures to adhere to regulatory requirements.62 Although 
the .Air Force had found the latter argument persuasive in t u n  1952 
opinions,63 the District Court was unimpressed and, treating the suit 
as one against the Cnited States to uhich there had been no consent, 
granted the defendant’s motion to dismiss. 

T h r  impact of the Circuit Court’s opinion, which sustained the 
mvtion tu dismiss, n as dissipated inasmuch as it pointed out that since 
the suit uas ,  in effect, one in contract against the United States, it 
could only he brought in the Court of Claims under the Tucker Act. 
Hoirerer ,  the implication v as clear that, f o h i  ing the rationale in its 
prior American Commercial opinion, the court felt that suits against 
non-apprnpriated funds 15 ere not legitimately within the purviev of 
the Tucker Act. 

Fire months after Simro 2. Duuir, the Court of Claims had its first 
opportunity since Kyle, decided forty years befnre. to pass on a 
non-appropriated fund contract suit. Its opinion in Borden r .  L:nited 
Stater6‘ is probably the mnst important  opinion in the non- 
appropriated fund contract area. 

\Ir. Borden v a s  an employee of thc .Army Exchange Service 
stationed in Germany.65 His contract alloned his emplol-er to ui th-  
hold his salary for claims due to fraud, breach of contract, or negli- 
gence. His office \+as burglarized and money belonging to the Ex- 
change Scrvice \I as stolen. T h e  Army appointed a board which held 
himliablefvrthelossand, asaresult. %1,6:;.14uasaithheldfromhis 
pay. H e  sued the United States to recoup the money. alleging that the 
IOSS \I as not due to his negligence. T h e  court agreed unanimously 
that. under the circumstances. the money should not ha\e  been 
withheld, but u as divided in its opinion as to what was to be done. 

T h e  Cnited States contended that it could not be sued on an 
Exchangr Service contract. and offered as authority an Army regula- 
tion 11 hich stated in Dart: 

cornbmed their Lichnnge Senrcer 
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Exchange contracts are solely the obligation of the Exchange. 
They are not Government contracts and the distinction between 
exchange contracts and Government contracts will be observed and 
clearly indicated a t  all times.e‘ 

T h e  court considered the contention and, after reviewing the de- 
gree of military supervision, control, and support involved in non- 
appropriated funds, concluded: 

For the Army to contend and to provide by regulation that it is 
not liable since it did not act in its official capacity would be like a 
man charged with extra marital activiw pleading that whatever he 
may hare done was done in his indiriaual capacity and not in his 
capacity as a h ~ s h a n d . ~ ‘  

T h e  court pointed out: 

This, hoxever, is not primarily a question of the reasonableness 
of regulations, nor uhether the regulations were w,ithin the frame- 
work of the authorizing statute. It is a question of liability under a 
contract signed by a post exchan e O B  

The court was faced with the &prcme Court’s statement in the 
Second Standard Oil case: “The Government assumes none of the 
fmancial obligations of the e x ~ h a n g e . ” ~ ~  

This language, w,hen combined wjith the decisions inBleur o. United 
Stutes,’O Edelrtein z‘. South Port Offiers’ Club,” as well as the inference to 
be drawn from Kenny v. United States’2 (a 1926 Court of Claims 
decision holding that post exchange obligations were not obligations 
of the United States and therefore the United States could not with- 
hold an officer’s pay to meet the obligation), andKyle o. UnitedStates ‘3 

led the court to “ .  . , reluctantly reach the conclusion . . . “ 7 4  that 
the plaintiff could not sue the United States. 

T h e  majority opinion concluded: 
LVe think it is roper that this situation should be called to the 

artention of the {ongress. It seems fair that either the Post Ex- 
change or the Government should he subject ro suit and liable for 
any breach of a contract that had been duly signed by the 

Judge U‘hitaker, in his partial dissent, agreed that Borden was not 
negligent in handling the money but disagreed with the majority as to 
whether he had a right to action to recover the withheld pay. H e  felt 
that, while the Exchange Service u’as not a separate entity capable of 

‘‘116’U S 481, 181 
‘ O I L 7  F S u m  509 (ED. So. Cir. 1950) 
‘ l 1 1 8 F . S v b p 4 0 ( E D .  Va 1951). 
‘’ 62 Cc. CI. ? 2 B  (1926). Contra Henry W w g  I .  United Sfnles 40 Cr C1 80 (1913) 
“46Ct.CI. 197 (1911) 
“116 F, Supp 871, 877 
‘ s ld  at 878. 
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being sued, it n as part of the Government of the Cnited States and, as 
such, the United States became liable. 

The United States is liable because the contracts of the i r m y  
Exchange Sersice were made four the benefit ofthe United States. 
They uere made 10 promote the welfare nf the members of its 
military forces. to improve the .Armv mess. to contribute to the 
mentaland phvsical improvement o i  the militm persunnel. and to 
aid in the enfokement of good order and discipline and to increase 
the efficiency of the .irmy by probiding entertainment and plcas- 
ure for its members. 

Not only uere  its contracts made for the benefit of the United 
States. they \\ere authorized by the Congress of the L-nited 
States. i6 

Judge \\hitaker found congressional authorization in Congress' 
recognition of exchanges by appmpriating money for their construc- 
tion as well as its acceptance of revenue from disbanded exchanges." 
Since Congress passed the Tucker Act authorizing suits against the 
United States on express or  implied contracts, n h a t  authurity did the 
.Army have to  curtail this right? S o n e .  said the dissent. T h e  judge 
pointed out that the sentence in Second Standard Oil \+ hich gave the 
majority so much difficulty was,  in essence, dicta. H e  distinguished 
Bleur's emplovment contract on the basis that Congress had express1)- 
prohibited payment of cirilians employed by officers' messes \I ith 
appropriated funds: Kyle on the basis that a post or  company fund 
v a s  entirelv different from the Exchange Senice,  and did not men- 
tion Kenny.'He felt that the opinion inEdelstern. based as it was on the 
Army regulation, was incorrect. His peroration summarized the 
quandary in Lvhich the court found itself and offered a solution. 

&'e all agree somebodv o ~ e s  this plaintiff the money he claims: 
he worked for it and he isdue i t .  The .Arm>- Exchange Service sass 
it cannot be sued, and that is right. Ifthe United Stares is successful 
in maintaining its claim that it cannot be sued, the plaintiff is 
u hollv without a remedv. The monev is ON ing to him. but nobodv 
can be made to pay it. congress did iot  mean for this to happen. ft 
said so when i t  ga\e I t s  consent to be sued on its contracts 

1Vhile Judge [Vhitaker's ioice was one of reason, crying in the 
uilderness. it was not listened to  by the majority and Borden left \+ ith 
his claim unsatisfied. although there is some evidence that the Ex- 
change Service later voluntarily paid his 
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T H E  PRESENT STATUS OF NON-APPROPRIATED F L'ND 
IMML?v'ITY FROM SUITS ON A CONTRACT 

Five years after Borden z'. United Stater, the Court of Claims was 
given an opportunity to re-examine its position on non-appropriated 
fund contracts. In Pulmki Cab Company 2'. United States8' the judges 
shoved that they had not changed their prior opinion. Justice Reed, 
late of the Supreme Court, u r o t e  the decision. T h e  post exchange at 
Fort Leonard Wood, Missouri had entered into contracts with t u 0  
taxicab companies, granting them licenses, to do business on the post 
in return for ten per cent of their gross receipts. Subsequently, the 
agreements were terminated because they were in violation of Army 
regulations. "hen the companies attempted to recover the money, 
u hich they bad paid the exchange, the Secretary of the Army ratified 
the agreements and the claims u e r e  refused. 

Suit was filed by both companies in the Court of Claims; they 
alleged that their cause of action arose under 28 L . S . C .  1491, the 
Tucker Act, which states: 

The Court of Claims shall hare iurisdiction to render iudment , o  upon an claim against the United States: 
( I )  dunded  upon the Constitution; or 
(2) Founded upon any .4ct of Congress; or 
( 3 )  

(4) 

( 5 )  

Founded upon an) regulation 07 an executive department; 

Founded upon any express or implied contract with the 

For liquidated or unliquidated damages in cases not sound- 

or 

United States; or 

ing in tort. 

T h e  United States moved to dismiss the suit, stating that the court 
lacked jurisdiction since the claims were not against the United States, 
and that the plaintiffs failed to state a cause of action. Affidarits were 
supplied to show that the funds were never deposited in the Treasury 
but u e r e  retained in the exchange system's private accounts.82 T h e  
court's attention was also directed to the Army regulation cited earlier 
which said that exchange contracts were not contracts of the United 
States. 

T h e  court dismissed the plaintiffs' suit. In an apparent effort to 
meet Judge IYhitaker's dissent inBorden, the majority opinion did not 
emphasize the statement in Second Standard Oil that the Government 
assumes none of the obligations of the exchange, but merely said: 
". . , [the statement] may not be a definitire holding that the Gov- 
ernment is not liable forthe debts of the Exchange, but it points in that 
direction."83 

I 5 7  F. Supp 951 (Cr. CI 1958). 
"Defendan?; m r r e r .  
" 1 5 7  F Supp 955 PI Y 5 i .  
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T h e  judges admitted that there \+as some disagreement betu een 
courts as to whether the United States xias liable for exchange ac- 
tivities (the disagreement was due to a split in opinions regarding tort 
liability).B4 T h e  court harked back to Bieur and EdeirAn, (both had 
held non-appropriated funds immune) on \+hich it had relied in 
Borden. Hoireter ,  there was an important factual difference beween  
the contracts in the prior cases and the one inPuiarki Cab. Apparently. 
as a result of Borden the Exchange Service had attempted to disclaim 
any liability on the part of the United States by inserting the folio\+ ing 
statement in all its contracts. “This agreement is not a United States 
Gorernment contract but is solely the obligation of the party of the 
first part [Exchange].” ” 

!t hile the majority’s opinion does not say \\hat weight they ac- 
corded this clause, they concluded: 

, , . that the United States has not consented to be sued upon a 
contract of this instrumentality which includes within its terms a 
specific declaration of governmental nonlibability.66 

Certainly it had an effect on n’hitaker. u ho said in his concurring 

I suppose that if an agent makes a contract for the benefit of his 
rincipal and expressly stipulates that onlr  he, the agent, shall be 

lablr thereon, and noi the principal, and the other partr agrees to 
the stipulation, it is binding. and the principal is absdbed from 
liabilit Since that has been done in this case I agree that the 
Unitelstates is not liable. But, except for this agreement I think 
the United States would be 

opinion: 

T h e  reasoning in this case is no more impressivr than that found in 
Borden. T h e  majority concluded that the Lnited States had not con- 
sented to be sued on the contracts of such instrumentalities, hut they 
did not discuss \rhether this lack of consent was express or implied. 
Instead of using the only congressional statement on this point: ” .  . . 
hereafter no money appropriated for the support of the Armv shall be 
expended for p s i  , , , exchanges,”B8 they refer to the contract’s 
attempt to limit liability. Can the executive branch limit its liability 
under the Tucker ;\ct by such a disclaimer? S o ,  if liability exists, it 
cannot be disposed of so easilv. 

In another attempt to buttriss their argument, the majority allude 
to certain other nonprofit groups organized, in u hole o r  in part, to aid 
s’ervicemen: 
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It could hardly be thought that the United States is responsible 
for the liability of the United Service Organizations or the Red 
Cross, however essential may be their contribution to the perform- 
ance of governmental functions. Because the operation of Post 
Exchanges is deemed essential for governmental o ration, it does 
not follow that the Government is any more Lab& for their con- 
tracts than they would be for a privately staffed agency that per- 
formed under contract the same functions. 8B 

It is unfortunate that the court tried to compare such disparate 
organizations. There are a number of vital distinctions: the organiza- 
tions cited by the court are incorporated; they have never held them- 
selves to be anything but private groups; they are under no govern- 
ment control; they receire very little support from the military. .\s the 
court noted, they are privately staffed. Moreover, the military has 
never considered the Red Cross and United Service Organizations to 
be non-appropriated funds. It should be noted that the Government's 
brief did not attempt the analogy. This  invidious comparison, which 
was to be used again by the Court of Claims in GrduN v .  United 
Stater," is best rebutted by an analytical approach used by the Comp- 
troller General in an opinion dated September 16, 1946. T h e  Comp- 
troller had been called on to render an opinion as to the applicability 
of the Dual Compensation Law (discussed in Chapter VI, infra) when 
a retired serviceman was hired by the Emergency Relief Organiza- 
tion, an association much like the Red Cross and the United Seriice 
Organizations. T h e  Comptroller General found that: 

.\lthough the three original incorporators of the Army 
Emer nc Reliefwere officials of the War De artment and certain 
offici8 or the War Department automatical!{ become principal 
officers of the said corpration b being suc i f  ar Department 
Officials, and although it appears tKat the affairs of the corporation 
are, for the most part, administered by \Tar Department and Army 

rsonnel, it seems clear that the corporation is not an agency ofthe 
Enited States Government, and that as a 'body politic and corpo- 
rate' it may conduct its lawful affairs, uithin the scope of its 
[corporate] charter, without interference or assistance bv the 
United States Government or by any department, agency or dfficer 
thereof, as such, except to the extent that the inherent nature of its 
activities may require.8' 

Similarly, the United Service Organization is incorporated in each 
state. T h e  Red Cross is  a national corporation chartered by Con- 
g r e s ~ . ~ ~  Both organizations, while tax exempt as charities, are not 

' B l l i  F Supp. 951, P18 
@O3Z9 F. Zd 960(Cf. CI. 1063). 
"26 Cornp. a n .  192 at 196195 
mB.%ctofJan 5 . 1 9 0 3 , ~ s a m e n d e d b y . ~ c r o f \ l a ~ 8 , 1 9 4 i , c h . 5 O B B 1 , 2 , 6 1 S r i t  80.36U S C  
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immune from suits in contract and t ( i ~ t . ~ ~  Thus,  nhi le  there is a 
superficial resemblance betu een non-appropriated funds and the or- 
ganizations cited b!- the Court of Claims. the must cursriry analysis 
shon s basic differences. 

.A discussion of the underlying principle5 5crx ing as the  rationale fiir 
Puluiki Cab and the othrr  nun-apprcipriated fund contract cases. \x i l l  
be reserrrd fur the end rif  this chapter but three questiims pertinent til 
all of thrar decisions might bc krpt in mind. Hiiu eifectixc is the  
rxculpator!- languagr fuund in the\? contracts? \ \ h a t  is the effect of 
the senice regulations \I hich state that exchange contracts are nut 
contracts [if the United States? .Are nun-appropriated fund ciintrac- 
tors put (in noticc rif thcir lack (if recourse? These questiiini become 
particularly important in \ i e u  of \\hitaher's crincurrence in the  
Pulaiki Cab opinion. 

is a footnote to the Pulaiki Cub caae. the  latest important decisiiin 
invol\ ing nun-appnipriatcd fund contracts. it should be repiirtcd that 
a pril ate relief bill to pa! the plaintiffs \I as ,  under the pro! isions of 2 8 
U.S.C. IJO! and 2509, referred to the Court of Claims on June 2 3 .  
1Y60.y4 T h e  inn!- cuniment on  the liilly5 dcfinitely underplayed the 
legalistic reasons for denying the claimants a forum and emphasized 
that the claim \ \ a s  not an equitablc one. since the claimants had 
derived a substantial right in return for thcir payments. k negatilc 
report \!as made to the Senate since the claimants failed to appear ' .  
b g f m  the C 0 U l f . 8 B  

Only t!x o cases involving the applicability of the Tucker i c t  h a l e  
been decided sincehlurki Cub. InBuilv v Lnited Stutei.Y' the United 
States District Court for .Alaska dismissed a non-appropriated fund 
contract suit, using as its authurityBorden andPiiluski Cub I t  \I as clcar 
that the Ciiurt of Claims has nut changed its cuncluaions. In a recent 
decision imolxing a Capehart . i c t  housing contract. the  judges aaid: 

The cmtracrsof such a encies (as Post txchanges. etc.)althou h 
made br. Go\emnient ofgcers. do nut oblige apprupriated funck. 
do not ireate a debt ofthe L-nited States. and ma)- not be I indicated 
in this court.88 

Ho\r ex-er, the Court of Claims' must recrnt pronouncement [in 
nun-dpprupriated fund matters, iound in Paul A .  Keetz i'. The Lnited 

suggests that the court is still attempting to find a firm legal 
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basis for its ruling of immunity. In doing so, it makes explicit a 
problem uh ich  has been present since the first suit on a fund contract 
was brought against the United States. The  Keetz case inrolred a suit 
brought by a discharged fund employee. In an effort to avoid the rule 
that fund contracts were nut cuntracts of the United States, Keetz 
argued that he v a s  fired in violation of the pertinent service regula- 
tions and that his suit was therefore "founded . . , upon , , . [a] 
regulation of an executire department"'00 o\er  a h i c h  the court had 
jurisdiction. In a brief opinion the court concluded that since it had 
preiiously ruled that fund employees were not employees of the 
United States,"' it could nut enforce a fund employee's suit against 
the United States. T h e  plaintiffhad also sought to name the fund as a 
defendant. T h e  court denied his motion: 

. . . for the reason that this court does not hare jurisdiction to 
grant a l u d r e n t  against the Exchange Seryice, since recovery 
against the xchange Service nould be pavahle solely from non- 
appropriated funds . . . [regulations cited] . . . and 28 L.S.C.  
2 5  17(a) requires that all judgments rendered by us shall he paid uut 
of appropriated funds.'0P 

T h e  right of an executire department to "regulate" a plaintiffs 
cause of action out of existence \I ill be discussed in the conclusion of 
this chapter. Hou ever, Keetz is the first instance in which the Court of 
Claims has related the regulations' language to the court's statutory 
basis for payment of judgments. This may be construed as an effort to 
shift the fulcrum of the immunity rulings from a regulatory, to a 
statutory basis. T h e  U.S. Code provision, pertaining tu Court o f  
Claims' judgments, states in part: 

Every final judgment rendered bv the Court of Claims agair,rt 
the United States shall be paid out'uf any general appro riation 
therefore, on resentation to the General Accounting O&ce of a 
certification o! the judgment by the clerk and chief ludge of the 
cuurt.lO3 

T h e  equivalent Code prorision, for payment of judgments ren- 
dered by the District Courts says in part: "Payment of final judgments 
rendered by a district court against the United States shall be made on 
settlements by the General Accounting Office."'04 

Although the language differs, the effect is the same-judgments 
are to be paid by the General Accounting Office u hich is responsible 

1 0 0 2 8  L.S c. 1491. 
'oLBrummirr \ Unired Starer, 329 F 2d 966 (Cr CI. 1964). discussed m,+a at Chapter VI, 

lo2Paul J, Keerz I Lnited Srater, 10. 3 7 8 6 1 .  Cr CI , l o r  11, 1964. at  p. 3 
' O l 2 8  U S C  2 1 1 -  
'"28 U S C 2414. 

Gradall 9 .  United States. 329 F. ?d 960 (Cr CI 1961) 
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for the disbursement of public funds. In drafting both I a n  s, Congrrss 
assumed that judgments u ould be paid from appropriated funds. T h e  
Justice Department insists that judgments based on non-appropriated 
fund tons be paid from non-appropriated funds.’o5 Should a judg- 
ment, founded on a non-appropriated fund contract. be rendered 
against the United States, it is certain that such a procedure \ \ o d d  be 
followed. Thus .  if one disregards the regulations (\I hose legality \iill 
be considered infru). there is no reason \I hy thc United States need 
pay such judgments from appropriated funds. \ioreo\er. such a 
procedure uould be in cijnsonance \\ ith the congressional prohibition 
against using appropriated funds to support post exchanges.lo6 

tt ould such judgments hare a substantial impact on the assets of the 
non-appropriated funds and thus impede their uelfare functions? 
\Vhile the amount of these funds has never been announced, the mrrr  
size of the post exchange and ship’s store operations suggests that they 
nould ha\e  no difficulty satisfying a judgment. i l though other niin- 
appropriated funds are smaller, they may look to their departmental 
welfare fund for assistance. Again, no figures have eicr  been pub- 
lished, but a n‘ar Department historian has supplied the tiital money 
available in the middle-to-late 1940’s: 

During the mar each compans and battery in the .\rmv had set 
up small company ur batterv funds, \ fun& dribbled i i to  these 
funds from post exchange dividends and ,rivate contributions. 
Under the laxi m m e  in the funds could only be spent for some- 
thing that benkted a h  the men in the unit. Cbmpanv and batterv 
commanders tore their hair trying to think up things’ for \I hich ro 
spend it. . . . kt the end of the aar .  rhen  the batteries and 
companies nere demobilized, this money- w a s  turned in tu the 
L-nired Stares Treasury. It totaled S41.000,OOO. 

Lnfortunatelv for the go\ ernment, no one had anv right to touch 
the $41,000,000. It couldn’t be ap ropriatrd bv dangress and 11 
couldn‘t be applied to the national Ab t  \loreox&, the regulations 
concernin its expenditure still held. In 1916 the Secretars of \ V u  
authorizefthe expenditure of $6,000,000 of i t  to build a hre Old 
Soldier’s Home-the S6,000,000 had to be gixen back k c a u i r  
some attorney ointed out that the only people \I ho nould benefit 
nere Regular [rmy old soldiers. Drdtees v ere excluded. 

The ahole question of the S41,000,000 l i a s  treated vith great 
~ccrec>-.‘~’ 

Other  eFidence suggests that t v  enty million dollars from this fund 
\%as subsequent1)- turned into the Treasury as miscellaneous re- 
ceipts.lo8 Certainly if departmental \\elfare funds can absorb tort 
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judgments, there is no reason to believe that contract judgments, 
normally much smaller, would bankrupt them. 

A W O R D  ABOL'T NOTICE 
Ever since 1946, there have been various statements in military 

regulations, pertaining to the alleged immunity of the funds and the 
United States from suits in contract.'09 \Ye s a v  in the Edelrtein case 
that the existence of such regulations may hare led the COUK to 
conclude that the contractor had notice of immunity at the time he 
entered into the basic agreement. Although none of the non- 
appropriated fund contract opinions has emphasized the notice ar- 
gument, it seems to have been a factor in some of the decisions, as is 
illustrated by the P u h k i  Cab case, in which the Court of Claims cited 
Federal Crop Inrurance Corp. 3. Mwrdl"o (a Supreme Court decision 
involving the binding effect of federal regulations). 

Of course the Merrill decision becomes relevant only if the regula- 
tions were, in fact, published. A s  far as can be determined, none of the 
"immunizing" clauses are now included in the Code of Federal Regula- 
tions, nor, with one exception, does it appear that they have ever been 
so published. T h e  sole exception is the Air Force version which was 
first inserted in the Federal Regirter in 1961,"' later included in the 
Code of Federal Regulutionr,"* and then deleted from the Code in Oc- 
tober, 1964.'13 

Moreover, the language found in the regulations, and that of the 
required contract clause, fall far short of a statement that neither the 
United States nor the non-appropriated fund will be liable for contract 
damages. T h e  regulations' language is exemplified by that found in 
theEdelrtein case: "Club contracts are solely the obligation of the club. 
They  are not Government contracts. . , ."ll4 

\Yhile the contract clause presently required by the -\ir Force 
states: 

The ~ is a Non-.-\ppropriated Fund activity of the Depart- 
ment (ofthe Air Force). 10 appropriated funds ofthe United States 
shall become due or be paid to the contractor by reason of this 
contract. 'I5 

This  falls far short of the waiver situation posited by h'hitaker in his 
concurring opinion in Pularki Cab: here there is no \baker of the 

IoSE.g %R 21C-560; AR 2 1 W 5 ,  9FR 176-8. 
> > O S 3 2  C.S.  S80(1947). 
'LL26 Fed. Reg. 2116. March 11, 1961 
" $ 3 2  Code Fed Reg 836 162. 
1>929 Fed. Reg. 13670, October 6 ,  1964. 
lL4.AR 21C-50. 
lLs.%FR 1 7 6 8 .  para 18b. 
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principal's liability, n i th  an express stipulation that the agent only 
shall be liable; instead, there is an effort to lead the contractor tu the 
conclusion that the non-appropriated fund nil1 be responsible for its 
o u n  debts. 

Pulaski Cab illustrates another flau in the "notice" argument. In that 
case the contract was ratified b!- the General commanding the Army 
post and approi-ed by an Army .\ialur General. chiefof the Army and 
Air Force Exchange Service, "pursuant to authority granted by the 
Secretary of the .\rmy."'16 \Vhile it is uel l  established that an agent 
acting without authority cannot bind the United States. the apparent 
authorin of t v o  high-ranking officers of the Cnited States, v h o  
signed the contract in their official capacities. would, also lead the 
contractor to conclude that someone-the Cnited States, if not thc 
non-appropriated fund,--\rould he liable in case of a breach. 

Although the rank of the officers inPularki mas unusual, it is tvpical 
of a non-appropriated fund contract that a commissioned officer'of the 
Cnited States, acting in his official capacity, signs the agreement. As 
n e  shall see in Chapter VI, under some circumstances, officially 
designated contracting officers are noxi authorized to sign non- 
appropriated fund contracts. Such factors as these tend to negate the 
argument that non-appropriated fund contractors are on notice that 
neither the United States nor the fund can he sued in case of breach. 

POSSIBLE ALTERVATIVES 

It is incontrovertibly true that non-appropriated fund contractors 
should have some forum within uhich they can bring suit in case of an 
alleged breach of contract. At present their only recourse is to the 
Armed Seriices Board of Contract Appeals, if a "disputes" clause is 
included in the contract. 

\$'hat is being done to correct this? Every session since 1959 
Congress has been confronted n i t h  a bill intended to resolve the 
problem. T h e  most recent bill '17 does not differ substantially from its 
predecessors.'16 T h e  bill is intended to amend the Tucker Act by 
adding a nea  subsection: 

Section 2346, Title 28: 
(e) For the pur se of this section and section 1491 of this title, 

contracts entere8nto by non-ap ropriated fund activities of or 
under departments and agencies oythe United States shall be held 
and considered to be contracts entered into by the United States, 
and a claim against a non-appropriated fund or activity arising out 

"'Dcfcndanr'r Exhibit X PulasLiCabCo v .  United Stares, l5.F Supp 955Ct. C1 19581 
"'H R 641 89rh Congress. 191 Sers. (1965). 
> l B H  R j4- ,  88rhConpreii. IrrSesr (1963). H R. 840, BirhCongrers. 1st Serr (1961). H R. 

13262,  86th Congress. l i t  Sesr. (19591 
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of such a contract, 
the United States 

shall 
L18 

be held or considered to be a claim against 

But, there is little interest in the bill and it has languished, without 
hearings, for some years. While such a bill would effectively prohibit 
the United States from persisting in its inequitable treatment of fund 
contractors, is its passage necessary? T h e  most persuasive reason for 
its passage is the necessity of overcoming the growing body of errone- 
ous case la\+ u hich has made it ever more difficult for a court to fly in 
the face of precedent. Houever,  such a bill is not a prerequisite to a 
judicial finding that the United States is not immune from suit on a 
non-appropriated fund contract. 

Of course, there are other alternatives. These alternatives are all 
based on the assumption that either the non-appropriated fund or the 
United States should be legally responsible for the former's breach of 
contract. Certainly recent decisions of the Supreme Court suggest 
that sovereign immunity, as a doctrine, is suffering serious inroads.'1° 
But u hat of the suggestion, in theKyle case, that suit could be brought 
in a state court against the responsible officers or the non-appropriated 
funds? From a plaintiffs point of view there are many practical 
shortcomings to such a procedure. First of all, the Department of 
Justice could, as it did in theEdelstein case, move for the suit's removal 
to the closest United States District Court since such a suit would be 
against employees of the United States, for acts accomplished as 
part of their official duties. Then ,  assuming a judgment for the 
plaintiff, there would be problems of enforcing the judgment since 
federal employees are immune from many collection actions. Similar 
problems of removal and enforcement would be faced if suit were 
brought against the non-appropriated fund as an unincorporated as- 
sociation. In the latter situation, if the non-appropriated fund refused 
to honor the judgment, problems of collection would be even worse. 
This is illustrated in an 1896 opinion of the Judge Advocate General of 
the Army, which held that a materialman's lien was not enforceable 
against the Soldier's Home since it was an instrumentality of the 
United States.'21 

T h e  process of enforcing a judgment against a non-appropriated 
fund official is difficult, so difficult that it may be called im ssible 
Although the Supreme Court in the case ofF.H.A. Y .  Burr l rmani l  
mously agreed that difficulties in execution should not bar a plaintiffs 
suit, there is no reason for the problem of execution to arise. 

"'Op cit .  a r n .  117. 
"oSee, far exnmple, Uirionnl City Bank v Republic of China, 348 U S 356 at 359-36U 

L1'Dig. Opr. ] G  1901, 270. 
'"309 U S 247 (1942) 

(19j i )  
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A suit on a Government contract does not result in judgment 
against the contracting officer, nor against the department for u hich 
he acted; the judgment is against the United States. Sun-appropriated 
funds, as instrumentalities, are granted certain privileges and im- 
munities. h s  a corollary- of this status, it seems fair to conclude that 
their contracts are contracts of the United States u ithin the meaning 
of the Tucker Act. Is there anything in the Act itself \\ hich precludes 
such an interpretation? T h e  language of the statute is quite un- 
equivocal, referring as it does to contracts of the Lnited States. 
hTon-apprupriated funds are not Government corporations. au- 
thorized to sue and be sued, yet they are part of the United States 
Government. There is no doubt that their contracts are contracts (if 
the United States. 

n o u l d  such a conclusion be inconsistent t% ith the contract's status? 
Y o .  A s  uil l  be discussed in Chapter VI infra, a number of statutes 
applying to Gorernment contracts have been considered applicable to 
nonappropriated fund contracts. As \rill also be pointed out in Chap- 
ter V infra, in overseas areas the United States has considered non- 
appropriated fund contracts to be agreements of the sovereign for the 
purpose of avoiding suits in foreign courts. hloreover. the United 
States has. on occasion, sued in its ou  n name to enforce fund contrac- 
tual  obligation^.'^^ Inclusion of non-appropriated fund contracts 
\rithin the purviea of the Tucker .Act is the only rational interpreta- 
tion of the Act's language. T h e  courts' prior refusal to do so u as based 
on ignorance and an unuarranted reliance on old concepts of the 
nature of non-appropriated funds which, if they \\ere ever germane. 
are appropriate no longer. 

Perhaps the best \I ay to illustrate the present status of the lau in this 
area is to hypothesize the problems facing a non-appropriated fund 
contractor u h o  belieies that his contract has been breached. For the 
purposes of our hypothesis, the contractor's administrative remed 
via the Disputes Clause, \vi11 be deemed to have been unsatisfactor! 

A HYPOTHETICAL CASE 
T h e  contractormust first decide u hether tu sue the fund, the funds  

officers, o r  the United States. 
In the event he attempts to sue the Cnited States under the 

provisions of the Tucker . k t ,  the Government uill defend on the 
grounds that the Tucker Act does not apply to such contracts. In 
~ ~ p p ~ t o f  its contention, the United Statescan point to:Kyleo. L'nired 

'P3Cniied Stater b Howe l l .  318 F. 2d 162 (9rhCr .  1961): Cnircd Starer\  Brerhauei. 2 2 2  F 
Supp 300 (D. \lo 1961). Lnired Stater \ Phoenix \irurmce Cir , 161 F Supp -13 (T D 
Calif  1958) 
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which suggested that suit be brought against the fund or its 
officers; the Board of Contract Adjustment cases;125 Bkur z’. United 
Stater, l z 6  dismissed because payment of the judgment would he made 
from appropriated funds, which was prohibited by departmental 
regulations; Borden c. U n i t e d S t ~ t e r , ’ ~ ~  decided on the same basis; and 
Pulaski Cab Co. v ,  L ’ n i t e d S t n t e ~ , ~ ~ ~  decided on the same basis, plus the 
fact that the contract said it was solely the obligation of the fund. Bailey 
c. United Stater’” is the latest illustration of this approach. A s  further 
support for its position, the Government can point to dicta in Second 
Standard which said that fund obligations were not obligations 
of the United States, similar dicta in American and 
recent Court of Claims cases, as well as L’nitedStaterv. Kenny’32 which 
had held that missing post exchange funds could not be withheld from 
an officer’s pay since there was no debt due the United States. 

If the contractor attempts to sue the fund or its officers in a state 
court, as suggested inKyle, the United States will appear and move for 
removal of the suit to a federal coun  under 2 8  U.S.C.A.  1442 and 
1442a. The  basis for this removal is that the suit involves officers of the 
United States acting in thcir official capacity. Once removed, the 
United States will argue in the federal court that there has been no 
waiver of the funds  immunity from suit on a contract. In support of 
this contention, the Government can paint to Edehtein i’. South Port 
O j k e n ’  Club,‘33 h‘imro Y .  and dicta in American Commer- 
cral. 135 

.it this point the average plaintiff would retire in dismay, leaving 
the Goremment  with its record of victories intact. But, one uonders  
what would happen if the contractor’s attorney were to hare had the 
time, and the inclination to challenge the supposedly solid foundation 
on u hich the Government cases rest. 

In analyzing the defenses which the United States puts forward in 
those suits where it is named defendant, plaintiffs attorney might well 
consider the relationship of the Goremment  and the fund as that of 
principal and agent, for, after all, the fund is performing a governmen- 
tal function-at least the Government argues this when states attempt 

”‘46 Ct. CI. 19: (1911). 

llall.l F. Supp. 509 (f .D Sa. Car 1950) 
12’116 F Supp 873 (Cr. C1 1953) 
L a 8 1 5 7  F. Supp. 955 iCr CI 1958) 
“g201 F Supp. 604 W a r k a  1962) 
130316 U.S 481 (1942) 
131.American Comrnerciil Co P U S Officers. 187 F. 2d 91 iD C Ca 
‘3*62 Ct. CI. 328 (1926) 
‘98118 F. Supp. 40iE.D Vs 1951) 
“*2M F.Zd 714 iD.C Cir 1951) 

‘ I  R a r  Dept Ed of Contract Adprrrnenr l i 3 : l d .  at 7 , . .  

S. Officers, 187 F.2d 91 (D.C Cb. laS 4rnerrcan Commercial Co I L‘ 

1951) 

1951) 
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to tax and regulate the funds. In examining Kq'ie 2, Li i ted  States.'3h 
\\ hich \i as decided in 19 11 by the Court of Claims and \\ hich said 
that, i\ hile the United States \I as nut liable, the fund could be. it u ill 
be seen that the coulf 's  intent \I as to prevent fund drbts from bring a 
burden on the public purse. Implicit in the court's reasoning, and in 
contempurary opinions of the  Army Judge .\d\ocatc General.'3' \I as 
the belief that the organization and its members and ufficers cuuld bc 
sued in state courts. Certainly the federal remuial statute then in et'. 
fect pertained only to revenue officers and iifficers of Ciingress 
\%hen the)- \\ ere acting in connectiun 11 ith iifficial dutics dnd \\ uuld 
not hare been applied in such a case.139 .\pparcntly the \rmy 2nd the 
Court of Claims concluded that the members of the post fund \! o d d  
have been individually liable presuming that the)- had approved or 
ratified the arrangement. 1 4 0  

In redlity, the post fund, as an agent. \I a b  acting fc~r its principal. the 
L-nited States. T h e  terms of the agent! relationship. Le.. the funds  
authorized acriiities. v c r e  set forth in .irm)- regulatiiins. Thus .  the 
principal should ha\?  been liable for its agent's acts, presuming that i t  
w a s  acting \I ithin the scope of its agency. Understandably. the prin- 
cipal did not desire this liability since it hdd decided fur cimvenience 
sake rhat it xou ld  nor commingle its agent's revenues n i th  other 
receipts; thcrefure. it nuuld be paying Its agent's debts f r im  its 
general funds, but these same funds \iould niit be the repusitury i ~ f  

non-appropriated fund rexenue. The  principal's decision to segregate 
fund reLenut.8 isas not contested by its duditor (the Ciimptriiller). 
since the latter's primary concern \\ ds  ith thine moneys drri\ed 
from taxation and apprnpriation. T h e  fact remains hoae \e r  that 
Kyle's contract i t a s  ~ i t h  an officer of the United States, the post 
commander. 4 ho, as the nfficer responsible f i x  the post fund, could 
rrasunably be considered tu h a w  authority tu enter inti, such dn  

agreement.'" As such. this 15 as an express contract \I ith the United 
States and ithin the purvien of the Tucker . \a .  It should be remem- 
bered that \I hile the Court of Claims erred in not accepting jurisdic- 
tion in the Kyle case, it did not intend tu leave the plaintiff ui thout  a 
remedy since it expected that the cuntractor vrould bc ahlc to sue the  
officer o r  the arsociation. Himever there \ ~ o u l d  ha,? been an insur- 
mriuntable obstacle to any suit against a fund as an unincorporated 
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association: there v a s  nothing voluntary in the organization of post 
exchanges.'42 and other organizations required by regulation. There- 
fore, it is highly doubtful that a state court would have held the 
members liable for the debts of a group they a e r e  compelled to join. 

Considering the next authority offered by the United States in our 
hypothetical case, the plaintiffs attorney nould look to the decisions 
of the Armed Services Board of Contract Adjustment, uherein the 
Board held that it had no jurisdiction over non-appropriated fund 
contract disputes. T h e  Board was chartered by  Congress to  handle 
contracts entered into by the War Department and its decisions 
merely applied a strict construction to the grant of jurisdiction. It 
should be noted in passing that the Armed Services Board of Contract 
Appeals, \I hich has no such statutory basis, non accepts fund con- 
tract disputes.143 Therefore the earlier administrative decision refus- 
ing jurisdiction was of little \\eight. 

Blew z'. Llnrted Stater,'44 the next case to hold the United States 
immune from suit on a fund contract, offers a more complex question 
inasmuch as the court's decision \+as based on a regulation nhich  
prohibited the payment of fund liabilities a ith appropriated moneys. 
Should the court have considered itself bound by the regulation? 

T h e  deference a court gives to a regulation depends to a large degree 
upon whether it is interpretative or legislative. Legislative rules are 
often procedural, intended to govern the agency's operations. They  
are normally considered to be binding on a court i f  (a) within the 
general pouer gi\-en to the agency, (b) issued pursuant to proper 
procedure, and (c) reasonable. If we consider the regulation inBleur to 
have been legislative \I e see that it fails to meet(a) and (c). Authority to 
limit the Tucker . k t  is not n i th in  the general poner  delegated to the 
Department of h-avy, nor is such a limitation reasonable. "Reason- 
able'' in Professor Daris' context relates both to constitutional due 
process and to the presumption that legislative bodies avoid the dele- 
gation of power to act unreasonably. Using this double-barreled 
concept of reasonableness, it could he concluded that, once Congress 
by implication gave non-appropriated funds authority to perform 
their necessary business for the benefits o f the  United States, they did 
so intending to accord fund contractors the same rights that any other 
contractor u i t h  the United States is giten.  Thus,  the regulation, if 
legislatire, is illegal. 

>lore probably, the regulation falls into Davis' other category: 
interpretatire rules. H e  states that regulations in the latter category 

1'2 W w g  1 .  United Stater, 48 Ct CI. 80 (1911). 
L4SEg 4SBCA 7 7 1 ,  April  2 9 ,  1963, BC.4 para 3740, Lavrir Beigh & Raymond H. Perk. 
9 ' 4 1 1 7  F Supp 509 (E D So. Car 1950). 
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may be accorded the force and effect of lau by the courts, depending 
on the degree to \I hich the folloir ing conditions are met: 

(a) u hether the court agrees or disagrees u ith the rule; 
(b) the extent to M hich the subject matter of the rule is u ithin 

the special administrative competence of the agenc), and beyond 
general judicial competence; 

(c) uhether the rule is a contem raneous construction of the 
statute by those u ho are assigned tR“, task of implementing and 
enforcing the statute; 

(d) uhether the rule is of long standing; 
(e) whether the statute has been repassed by legislators u ho 

kneu of the rule.“I 

If the regulation limiting payment for fund liabilities is considered 
to be interpretatile, its basis is the early Judge .Advocate General 
opinions and Kyle. Considering it to be interpretative, it \r ill be seen 
that according to Professor D a r k ,  the court inBleur applied an incor- 
rect standard when it said that it x a s  bound bj- the regulation (the 
Supreme Court in its dicta in Second Standard Oil eight years beforr 
Bleur had made the same error). Interpretative rules are subject to 
judicial revie\\, using the five criteria listed above. Of course factors 
(bj, (c) and (e) are not present in the Blew case. Since the court 
apparently agreed \rith the rule that appropriated funds should not be 
used to pay non-appropriated fund debts and since the administrative 
interpretation was of long standing. the court inBleur might uel l  have 
decided not to overturn the regulation since there still srem to be 
available the right to sue the fund itself. But, using the analysis above, 
the plaintiffs attorney could shou that there u a s  a marked flair in 
the B l u r  reasoning. 

Thenext  authority to bereconsidered isB~rden.“~decidedin 1953. 
By this time. two courts had concluded that non-appropriated funds 
could not be sued fortheir o u n  contracts: the Circuit Court of Appeals 
for the District of Columbia in American Commercial 14’ and A’imro c. 
Ducir, I q 8  and the L‘nited States District Court for the Eastern District 
of Virginia in Edelrtein z’. South Port Oftcerr’ Club. l P 9  Without passing 
on the merits of these opinions, there u a s  no\+ a byeighty reason to 
overturn the regulation since to leave it unimpaired \rould be to 
preclude a plaintiff contractor from any judicial remedy. 

In Borden, the Court of Claims refused tn grasp the nettle and, 
ui thout  passing on the reasonableness of the regulation or  its statutory 
basis, the court concluded that the United States could not be held 
liable for a contract executed by the Exchange Seriice. If their deci- 

“ 3 D ~ u t i ,  hdrnrnirrritire Liu Text $ 8  5 03-5 11 (1555). 
“‘116 F Supp 8 7 3  (Cr C1 1553) 
‘+‘ \merran  Cornmerc~al Co j U . S .  Officers, 18‘ F !d 91 (D.C C8r 1531) 
‘“204 F.Zd -34 (D C Cir. 1953) 
“ e l 1 8 F  S u p p 4 0 ( F D  \ a  1951) 
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sion was based on the belief that the regulation was binding and could 
not be challenged, the belief was mistaken, as is clear from Professor 
Davis' rationale. I f the  opinion was based on the fact that the contract 
was with the Exchange Sen-ice, not the United States, the premise 
does not support the conclusion. Extensile eridence is available to 
prove that non-appropriated funds are duly authorized instrumen- 
talities of the United States, organized for its benefit, receiving con- 
gressional support, and, on occasion, turning funds into the Treasury. 
\Vhile there may be some superficial resemblance to the United 
Serrice Organizations and the Red Cross, these two organizations 
have corporate charters, and the right to sue and be sued in their own 
right. Based on these factors alone, the analogy, as used by the Court 
of Claims, is both hasty and inaccurate. O f  course, the Court  of 
Claims was, afterBorden, faced with an untenable position which was 
rapidly being strengthened by dicta from other courts depending on 
Kyle, Borden, and Blew 

Five years later, the Court of Claims was given an opportunity to 
redeem its error in the Pularki Cablso case. From the changed em- 
phasis in the Pulaski Cab opinion, it is clear that the court had had 
second thoughts about Borden and the cases which preceded it. In 
Pulaski Cab, rather than looking to the regulation's exculpatory lan- 
guage, the court relied on the language of the  contract which said that 
the agreement mas not an obligation of the United States but solely 
that of the non-appropriated fund. &'as such a reliance misplaced? 
Certainly Judge Whitaker, who had dissented inBorden, did not think 
so. Nhile Whitaker was correct in stating in his concurring opinion, 
that a contract for the benefit of a principal can be drafted to make the 
agent solely liable, he is incorrect in stating that the principal is thus 
absolved from liability. If the principal benefits from the transaction, 
he remains liable under other than agency  principle^.'^' Although a 
suit against the Cnited States, under the Tucker Act, must be based 
on a contract rather than "unjust enrichment," it should be clear that 
R'hitaker's attempt to rationalize his concurrence inPulaski Cab is not 
as firmly grounded as it seems. Moreover, there is a serious question as 
to whether the court should have accorded any weight to the exculpa- 
tory language in the contract. 

T h e  court knew, as did the United States when the exculpatory 
clause \+as made mandatory, that non-appropriated funds were im- 
mune from suit on a contract. Therefore, the effect of the clause was to 
insure thataTucker.Actsuit ,  the plaintiffsonlyotherremedy, would 
be barred by  mutual agreement. Thus ,  the effect of the clause was to 
deprive any court of jurisdiction over the contract. I t  is well estab- 
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lished that contract provisions intended to oust cnurts of theirlurisdic- 
tion are void as contrary to public policy.'5z Judge LThitaker, as a 
memberoftheCourt  of Claims, had appliedthis principle inBeutturc. 
Li i ted  Stater; l S 3  Judge .\ladden, in his concurring opinion in Beutrur, 
described the situation which led to Government's assertion that the 
contractor could not seek redress in the cnurt, and concluded " S o  
contractor in his right mind uould ever intend to do that."'54 Such a 
statement could similarly he applied to the non-appropriated fund 
contractor Ivho is presumed to h a w  waived all his rights to a judicial 
reriew of the contract. .As .\h Justice Jackson said in his dissent in 
Federal Crop Ins. Corp. v .  Merrill, "It is tery u ell to say that those u ho 
deal \rich the Gorernment  should turn square corners. But there is not 
reasonnhy thesquarecorners shouldconstitute aone-v ay street."'55 

Thus ,  on the basis of the analysis set forth above. neither the 
regulation nor the contract's exculpatory language is a valid reason for 
denying that the United States is liable for non-appropriated fund 
contracts. 

Honever ,  the plaintiffs attorney must still offer a persuasive an- 
swer to the basic question: should a non-appropriated fund contractor 
he able to sue the United States if his contract is breached: Certainly 
Congress did not foresee these contractors as potential plaintiffs when 
it waived the United States' immunity from suit. But, he might argue, 
is that an adequate reason for denying a contractor the right to sue? 
There is no evidence that Congress had thought ninon-appropriated 
fund torts when it drafted the Tor t  Claims Act, hut courts have almost 
uniformly agreed that the vaiver of sovereign immunity extends to 
such cases. Perhaps the plaintiffs attorney would use analogy as a 
useful means of solving the problem. Ifone considers the funds in the 
same light as government corporations, their relationship to the 
Un i t ed  States  becomes s o m e u h a t  c learer .  \Thile t he  non-  
appropriated funds are not statutory creations of Congress. their ties 
to the United States are extensire enough that there is no doubt that 
they are something more than priiate organizations allou ed to operate 
on military installations. .\loreover, it can he shoun .  Congress has 
recognized them again and again, and that the United States seeks to 
prohibit any interference u i t h  the funds' activities on the ground that 
they are instrumentalities of the United States. 

Keeping these basic thoughts in mind, the plaintiffs attorney might 
ask the court to consider the status of goternment corporations. Of the  
many corporations organized by Congress, nearly all were given the 

"'Carbon Blach Elpar t  Inc % The \lonrora. 254 F I d  2Yi(jth Clr 19j81,ieri dirmiiid.  ?jY 
L S 180 (I9jYJ. 

1"560 F Supp. 7'1 (Ct. CI. 19.14) 
La'ld at - 8 2 .  
'"332 L S. 180. ?E' 11947) 
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authority to sue and be suedlS6 and that the Supreme Court has found 
that in those instances when the congressional grant of immunity was 
not explicit, it could be fairly implied.'57 In one case involving the 
alleged immunity of one of these corporations, the Supreme Court 
stated that immunity from suit would be less readily implied than 
immunity from taxation.'j8 Can this legislative and judicial policy 
against immunity be applied to non-appropriated funds? 

A direct comparison of non-appropriated funds and the typical 
government corporation is valueless because of one basic factor. 
Government corporations are explicit statutory creations, with their 
rights and liabilities set out  at some length by Congress; non- 
appropriated funds are creatures of the Executive, their creators less 
subject to political pressure or judicial philosophy. However, there is 
a special type of government corporation which does offer a type for 
comparison: this is the corporation which is not a direct "emanation" 
of Congress (using Justice Frankfurter's term inKeifer d- Keifer15@) but 
is based on a grant of authority, express or implied, in a statute. This  
type of corporation is exemplified by the Regional Credit Corporation 
whosecontractswerefoundsubject to suit inKeifer9Keiferu. R . F . C . ,  
and the United States Shipping Board's Emergency Fleet Corpora- 
tion, held subject to suit in Sloan Ship Yard's Corp. v.  United States 
ShippingBoard.'60 In bothofthese instances, awaiverof immunity was 
inferred, and no damage was done to their operations. 

Ofcourse, it is one thing to say that the parents of such corporations 
are liable in contract and, another to make the United States responsi- 
ble. Yet, when one considers suits involving these "subsidiary corpo- 
rations" it is seen that the United States may sue to enforce their 
rights16' and that, on occasion the United States is sued on their 
contracts.162 Similarly, the United States has sued in its own name to 
enforce non-appropriated fund rightslB3 and attorneys of the De- 
partment of Justice regularly defend suits against the funds even when 
no officer of the United States is directly involved. Certainly when the 
government corporation and non-appropriated fund look to the 
United States for help in plaintiffs' suits, there seems to be no differ- 
ence between the trro groups. Should there be a difference when the 

Lj~\Volf ,  Srotr Tmotlon ofGowmmni Contmatrorr 208, 209 n. 45 (1964)gives 1 comprehensive 

lJ 'Keifer & Keifer \ .  R.F.C., 106 U.S.  381 (1919). 
lLBFederal Land Bank v Riddy.  A r k  , 291 L S 229 (1915). 
lJeKeiier & Keifer \,. R.F.C , 106 U S. 381, 192 (1939) 
" ' 2 5 8  U S .  149 ( 1 9 2 2 )  
L"Renuicke s .  United Starer, 207 F. 2d 429 (8th C r  1953). 
"*Traders Compress Ca. 5 .  Unrred Starer, 174 F. Supp. 649 (Cr. CI. 1947). 
l"Unired Starerr Houell, 318F Id  162(9fhCr.  1961): United Srnteru Brerhnuer, 212F. 

Supp $00 (D. Ma 1963), United Scares Y Phoenix Assurance Co., 163 F. Supp. 711 (K.D. 
Cdif. 1958) 

list of such organeations. 
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United States I S  sued on their contracts? T h e  plaintiffs attorney 
xvould argue that there is no valid reason for such discrimination. 

n 'hat  o f the  fact that the non-appropriated fund official w ho signed 
the contract is not a "contracting officer" since he is not given a 
\varrant to obligate funds of the United States? T h e  attorney could 
p i n t  out that the non-appropriated fund contracting officers are 
under the control and supervision of their military supervisors. and in 
many instances the contracts are themselves signed by post comman- 
ders. IThat of the fact that fund money is not appropriated and does 
not come from the Treasury? Government corporations generate their 
o v n  rerenue and this does not make their funds less federal. T h e  fact 
that the funds haxe turned in more than t u  enty million dollars to the 
Treasury (as \+ell as alleiiating a substantial burden on the taxpayer 
by generating recreational funds 11 hicb would otheru ise hare to be 
appropriated), suggests that the United States has profited more than 
a little from the non-appropriated funds' operations. 

i \ h o  can say what the result of the hypothetical case mould be? 
There is no doubt, houeLer. that litigation with the someahat novel 
approach outlined abore, would make the immunity concept harder to 
adhere to. 

c0~vcLLsI0.v 
\+hen we consider the chain of cases that has resulted In the 

present unfortunate situation in \I hich non-appropriated fund con- 
tractors find themselves, \re might recall the words of Justice 
Frankfurter: 

Case by case adjudication gires tu the judicial process the impact 
of activity and thereby sabes it from the hazards of generalizations 
insufficiently nourished by ex erience. There is, however. an at- 
tendant ueakness to a s\&m tEat purports to pass merelv on w hat 
are deemed the articular circumstances of a case. Connciuusls or 
unconsciouslv tt!e pronouncements in an u inion too often exceed 
the justificathn of the circumstances on ulich they are based, or, 
contrariwise. judicial preoccupation uith the cliims of the im- 
mediate [case] leads to a succession ofad hcx determinations making 
fur eventual confusion and conflict. There comes a time uhen the 
general considerations underlying each specific situation musc he 
exposed in order to bring the tou unrull- instances into mure fruitful 
harmony.'Bi 

The  time has come for the courts to make a similar reappraisal of 
their position in non-appropriated fund contract cases. 

1 8 ' L a r s ~ n  b Domerr~c & Foreign Commerce C a r p ,  I J :  U S. 682 a t  -05 -06 11949) (F 
Frankfurter, J , dissenting) 
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CH..\F'TER I\' YON-APPROPRIATED F U N D  T O R T  
LIABILITY 

INTROD L'CTION 
If, as was said in the introduction to Chapter 11, the history of the 

conflict between state and federal government is the history of Ameri- 
can constitutional derelopment, so an account of the sovereign's im- 
munity from tort claims reflects, in a similar fashion, the changing 
concepts of the Government's relationship w ith the individual citizen. 
T h e  legal trends which resulted in the passage of the Federal Tort  
Claims Act'  are far outside the scope of this chapter and familiar 
enough that they need not be repeated. I t  suffices to say that the Tort  
Claims Act, passed in 1946, provides, with certain exceptions, that 
the United States should be liable for the torts of its agents and 
employees i f  a private person would be liable in like circumstance.2 
In this chapter, we will see that two basic questions have been raised 
with regard to non-appropriated fund tort liability: whether a fund 
employee is an employee of the United States within the meaning of 
the Tort  Claims Act; and, uhether  a fund employee can ever be a 
plaintiff under the Tort  Claims Act. Although the two problems are 
best considered chronologically, there is little interrelationship be- 
tween the two series of decisions. For that reason, the issues wdl be 
considered in separate sections of this chapter. 

In the chapter devoted to the historical development of non- 
appropriated funds, we have seen that they had their antecedents in 
the very earliest days of the Republic. There is no evidence of any 
discussion regarding fund tort liability until the early 1940's. Primar- 
ily, there are two reasons for the absence of materials. T h e  first is that 
non-appropriated funds did not possess many "tort-causing in- 
strumentalities," e.g., automobiles, until the lVorld War II  period. 
Secondly, until 1958, Army and Air Force non-appropriated funds 
were protected by commercial insurance policies which required that 
contested claims be submitted to arbitration. (Nary  funds still have 
this protection which effectively limits the number of tort suits 
brought.) Both of these factors offer some explanation for the unusual 
absence of tort litigation until the mid 1940's, and both explain in part 
the ever increasing number of suits brought during the last two 
decades. 

~~~~~~ ~ ~ 

'ha of Augurr 2. 1946  60 Scar. 842. 28 U.S.C.pomm (1958). 
' 2 4 F r d m l B o r J o u m l ,  Number2(1964), i.devotedrotheFederaITonClaimrhcrandofferr 

a thorough bibliography on problems arising under the k t >  as well as ~ m c l e s  on particularly 
troublesome rapicr 
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SOS-APPROPRIATED FCIYD TORT LIABILITY PRIOR TO T H E  
PASSAGE OF THE FEDERAL TORT CLAI.ClS ACT 

Before separating the decisions involving employee and third-party 
tort claims, it might be \re11 to lay a foundation b!- considering the 
earliest administrative opinions in this area. as u ell as the only re- 
ported case \\ hich preceded passage of the Tort  Claims k t .  T h e  
earliert npinion, a 1912 ruling of the Arm>- Judge \d\-ocate General. 
held that non-appropriated fund emplqee5  I\ ere protected by neither 
state nor federal compensation lans  and that the funds should 5ecure 
private insurance for their employees' p r o r e c t i ~ n . ~  During thcse early 
years of \Vorld \ f a r  11. there seems to hate  becn m i  reluctance tii face 
litigation. as is illustratcd by an opinion. from thr same source. 
regarding an accident brt\vren a post exchangr truck and a citilian 
bus, allegcdly caused by the latter: 

The resulting cuntrovew shvuld he settled U T  litigated berueen 
the pnrt exchan e and the b;s companv a i  hit\\ een private businesr 
firms. Post Excfange property is not Government propern. and nil 
action may be taken under [the regulations pertaining tu individuals 
u ho damagr Government p r ~ p e r t y l . ~  

\Vhile this opinion tempts the reader to conclude that Arm>- au- 
thurities felt that non-appropriated funds \\ ere not to he cnnsidered 
arms of the sotereign for any purpose. such a conclusion tlies in t h e  
facr of the immunity arguments advanced during the samr period 
n h e n  the funds' contract and tax liability were being considered.' 
This  15 illingnrss to sue and be sued in tort is made somen hat more 
explicable by an opinion rendered the folkia ing year \I hich stated 
that the head of Exchangr Sen  ice, the largrst of the non-appropriated 
funds, could authorize the purchase [if IiabilitJ- insurance, even 
though exchanges could claim the "immunity available tci the \Var 
Department" 11 hen authorized to do so.6 THO months later, another 
opinion stated that members of the Armed Forces could sue the 
exchange for damage since there \ \ a s  insurance cmerage and the 
insurance carriers had been instructed not to raiae the immunit>- 
defense ui thout  authorin. to do so.?  

\That is apparently the first reported case in\olving a non- 
appropriated fund's tort liability arose in %labama in the early 19x)'s. 
T h e  Alabama Supreme Court \\as faccd \\ ith the suit of a deceased 
employee's ii ife. She had instituted action under the state \I orkmcn's 
Compensation .\ct. naming both the fund and its insurance company 

3 I  Bull J-\C 199, .irrurd, id at 249 
' I d  at  1'1 
'Pp. 3V-381, Chapter 11. a n d  p 39.. Chiprer 111 J U ~ Y  

'11 Bull JSC 226 
' I d  at 160 

426 



1 9 7 ~ 1  NON-APPROPRIATED FUNDS 

as defendants. Lou e r  courts had sustained the defendants' demurrers 
a h i c h  seem to have been based on sovereign immunity.s Citing the 
Second Standard Oil case and SecondQuey,s the decision of Humpbrey c .  
Poss'O stated that post exchanges, as instrumentalitics of the \Var 
Department, partook of the  latter's immunity and could not he sued. 
.\loreover, the court held that employees of the non-appropriated 
fund were employees of the United States, and, as such, u e r e  not 
covered by the state's \ \orkmen's Compensation . ic t ,  T h e  fact that 
the Judge Ad\ocate General of the Army had previously held that 
fund employees u e r e  not protected by the federal compensation l a u  
u a s  either unknoun to the court, or disregarded. 

Perhaps the most interesting aspect of this decision \vas the court's 
conclusion that non-appropriated funds were immune because there 
u as no federal statute waking  their immunity. Csing this rationale, 
the court \vas able to distinguish a number of decisions involring the 
Tennessee Valley Authority u hich, being a self-supporting opera- 
tion. n a s  purportedly analogous to a post exchange. T h e  decision 
noted that Congress had given the Tennessee Valley Authority the 
power to sue and be sued, uhile no such authority had been given 
non-appropriated funds. In effect, the court held that from congres- 
sional silence, one might presume immunity. H o u  ever, three years 
earlier inKeiferandKeiferv. R.F.C.,"perhaps the leading case on the 
immunity of federal instrumentalities, the Supreme Court of the 
United States had inferred from congressional silence a waiver of 
immunity. To the extent that the Supreme Court in Keifer had been 
able to infer immunity from a hundred years of congressional practice, 
the same reasoning may not be applicable to non-appropriated funds. 
H o u e r e r ,  the fact remains that appropriated fund instrumentalities 
were subject to suit in tort at the time the Alabama Supreme Court 
had concluded there could be no recovery for non-appropriated fund 
plaintiffs. 

Humphrey e.  Pass raises t u o  interesting questions: u h y  u a s  the 
plaintiff compelled to sue, and, why u as defense allowed to interpose 
the immunity argument: In response to the first question \re can only 
surmise that the insurance company either refused to honor the claim 
or that the auard  v a s  for some reason deemed insufficient. While the 
reason for the suit is of little moment, the reason for the defense and, 
the ansuer  to the second question, is of far greater interest. [Ye have 
already seen that the decision to plead immunity could only be made 
at the highest levels in the \Tar Department.12 .A textbook s u b  

'Legal Manual. \rm? and h r  Furce Exchange Seriice B 2 2 1  (19521 
@ P p  183-386. riipro 
L'24j l a  12,  15 So 2d -32 (I9131 
"306 L' S 3 8 1  (1939). 
1111 Bull J.AG 226, 260 
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sequently prepared by the Army and Air Force Exchange SerT-ice 
suggests that authority to use the immunity defense \$as granted only 
under the most unusual circumstances: 

The Department of the \rmy is inclined to the vrev that e\-  
changes should. if possible, Uaire governmental immunin. \+ ith 
respect tu commercial transactions and operations from x i  hich bond 
fide assertions of liability arise. Perhaps it might be \re11 to sav. 
rather than a z ai\er of ioremmenta1 immunitv un the part of the 
Exchange Service. that the Exchange Serxice ihauld nut take ad- 
\antage of this goiernmental immunity or put it foruard as d 
defense, 1 3  

T h e  text states that, in Humphrey E .  Porr, the defense was raised 
” ,  , , at the direct request of the tVar Department”“ but offers nil 

reasun for the exception made in that instance. T h e  fact that this case 
mas an exception to  the general rule that immunity uould  not be 
invoked does not appear to  be generally knmrn.  4s nil1 be seen. 
subsequent decisions did not recognize that the immunity defense B as 
to be raised solely in exceptional situations. 

The.Armyand.AirForceExchange Senice text. published in I Y S ? ,  
refers to certain other tnrt cases, apparently unreported. in 15 hich the 
immunity defense u a s  used, even though it had nut been raised by the 
defendant: 

Girernmental immunitv of Armv and Air Force Exchanges has 
been invoked bv State co&s upon‘their onn  motiun in litigation 
arising in connection uith insurance cox erage questions Insurance 
policies formerlr purchased by Exchanges carried specific cnre- 
nants bv  the iisurance carriers that no defense based on  got- 
ernmencal immuni would be asserted. The Courts, in the in- 
stancesmentioned axme, Inrohed go\emmental immunitynn their 
oanmotionanddismissed thecases. Theresultu as that exchanges 
had aid insurance premiums for corera e u hen no liabilitv could 
attac! to the insurance carrier receiving $e premiums in t6e event 
of a contested claim. .As a result of this, the insurance cum anies 
covenanted to pay on such I a u  suits only as the insure{, the 
Exchange Sertice, might be found liable b j  a judicial determina- 
tion. ~~~~ 

T o  correct this undesirable situation. agreements uere ac- 
complished ni th  insurance carriers uhich proxided that in the 
event of contested claims they would accept arbitration determina- 
tmns by the .American Arbitration .Association in lieu of litiga- 
tion.’$ 

One can nn l r  wonder if these cases, like Humphrejl li‘. Porr, u e r e  
decided before the Tor t  Claims .Act u a s  passed. They  probably did 
but they could hate  arisen any time prior to 1958. \+hen .army and .Air 
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Force non-appropriated funds became self-insurers. T h e  arbitration 
procedure seems to have been amazingly effective in that only eight 
reported t o n  cases, including Humphrey 2;. Pass, arose in the United 
States during the period that the non-appropriated funds carried 
commercial insurance. 

At this point, the chapter u ill be divided into ~ W O  sections; the first 
of these uil l  be concerned with non-appropriated fund tort suits 
brought by third parties, while the second will involve suits brought 
by employees or their representatives. 

SECTlOS .\. THIRD-PARTY SUITS 

The First Two Third-Party Suitr 

The  early years of the Korean IVar saw the first third-party tort 
suits brought against the United States for non-appropriated fund 
torts.'6 In the first two cases, the reported facts are too sketchy for the 
reader to know that they involved non-appropriated funds; perhaps it 
is for this reason that they have been so rarely cited. The  first case was 
Brown 2;. L'nitedStnres " and involved the wrongful death of a service- 
man at a non-appropriated fund swimming pool. T h e  United States 
relied on the Feres decisionla in which the Supreme Court had held 
that servicemen were, under certain circumstances, barred from re- 
course to the Federal Tor t  Claims Act-apparently on the basis that 
their relationship with the federal government had no equivalent in 
civilian life.lg TheFeres decision had also stated that when a plaintiff 
had available an alternative system of compensation provided by the 
federal government, he could not elect the Tor t  Claims Act as his 
remedy. In theBrown case, however, a United States District Court 
concluded that mere employment as a serviceman was not enough to 
bar recovery, particularly when he was on leave at the time the 
Government's negligence caused his death. In effect, the COUK relied 
on the Supreme Court's decision in Brooksu. &'nitedStatesZ0 which had 
held, three years before, the servicemen were covered by the Tort  
Claims .\ct when the injury was not incident to, or caused by, their 
military service. There is no mention made of the non-appropriated 
funds' special status in the Brown decision. 

"The first mrrclmm~ suit m\ol\ing a non-appropriated fund was Fnleni I .  United Stater, 125 
F. Supp 6?0(E.D.S.Y. 1949)uhrch willkdisfusredrnfro m thesectiondevoted roemplayce 
SYItS 

>'99 F Supp 685 ( S  D U Vn. 1951). 
LBFeies  $ .  United Stares. 3 4 0  U.S. I 15  (1950) dscurredmfra at  p 443 
IgThe  Tort Claims A c t  states u,irh some exceptions that the United Stares will be suable 

*'317 U S 49 (1951) 
u hen, under similar ciicumifances. 8 private perion would bc liable. 
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T h e  other case, Brewer u .  L'nited Stater,z' was decided a year later 
and also ingolved a death at a non-appropriated fund s\\ imming pool 
T h e  reponed decision is also very terse, failing to note that the 
swimming pool n a s  operated as a non-appropriated fund for cix ilian 
employees. T h e  United States argued that the operation 113s not a 
go\ernmental agency. T h e  court held that since the pool \cas con- 
structed, maintained, and operated bv gorernment agents, as \\ ell as 
being under their direct control and siperrision, the negligence of the 
operators fell ni thin the ambit of the Tor t  Claims i c t .  

In neither of these decisions is there any discussion of the non- 
appropriated fund status of the pools; although the Government's 
defense, as reponed in theBrown opinion. suggests an effort to argue 
that non-appropriated funds \+ere not agencies of the United States. .i 
footnote, since superseded, in an .iir Force legal manual says in part: 

. . ,aclaiminBrown~.  C.S. 55F. Supp.685(S.D. LV. Va.)for 
the death of a sailor on furlou h resulting from negligence in the 
operation of a swimming pool%y the recreation fund of the Narv 
uas filed under the Tort Claims Act. udgment \\as granted ih 
favor ofthe plaintiffbut the questionof tleapplicabilitv ofthe Tort 
Act to the tortious acts of employees of non-appropriated fund 
activities a a s  not raised. In Brewer 2. L'nitadStates. 108 F. Su p 
SS5(M.D. Ga.) this defense uas raised but the case \\as decideton 
another issue . , . 2 2  

While a reading of the Brewer opinion gi\es no indication of the 
"other issue" on n hich the case turned, the immunity argument  as 
not pressed aggressirely. In fact, currently military texts, in their 
discussion of non-appropriated fund tort liability, fail to allude to 
either Brown or Brewer,13 apparently on the grounds that since the 
question of the fund's status a a s  hardly litigated, the cases are not 
authority for holding non-appropriated funds liable under the Tort  
Claims Act. 

An Attempt at Immunitj 

T h e  first opinion which reflects a clear attempt on the part of the 
United States to exclude non-appropriated funds from Tor t  Claims 
.Act coverage \%as Roger v .  Elrod*' a hich was decided by an Alaskan 
District Court in 1954. T h e  plaintiff sued the United States and a 
serviceman for injuries resulting from a collision ith a post exchange 
truck driven by the latter. T h e  serxiceman had been assigned to the 
fund as a full-time driver. T h e  Government argued that, since Faleni 

108 F. Supp 889 (\I D.  Ga 1952) 
3 a 4 F \ i  1 1 0 - J ,  paca 50322, n 62 (I July 1950. 
1 3 S e e  Deparrmenrofrhe a rmy Pamphlet 27-18?.  Zlrlirarr .Affairs. 183-184(1963), \~rForce  

p' lZ5 F Supp 62 ( D  4 l a i k i  1954) 
\Lnnual 11&3, Ciril Lau, para $0320 (19591 
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z'. United Statesz5 had held that non-appropriated fund employees 
were not employees of the Cnited States for the purpose of suing the 
United States, the post exchange driver could not be considered an 
employee of the United States and therefore, his negligence was not 
compensable under the T o r t  Claims Act. T h e  Alaskan Court distin- 
guished Fuieni on the grounds that Faleni was a civilian and the case 
had inrolred workmen's compensation. After reviewing Second Stand- 
urd Oil as well as Brewer and Brown, the court concluded that the 
serviceman-driver was acting within the scope of his employment and 
that the United States was, therefore, liable for his negligence. 

This opinion is subject to two interpretations: one narrow; the 
other, broad. T h e  broad interpretation is that this case stands for the 
proposition that non-appropriated fund torts are compensable under 
the Federal Tor t  Claims Act. T h e  narrow interpretation is that the 
assignment of a serviceman to full-time duty with a non-appropriated 
fund does not remove him from the T o r t  Claims Act's definition of an 
employee of the United States. U'hen we recall the stubbornness with 
which the Government has fought any attempt to deprive the funds of 
their immunity, it is not surprising that the latter, narrow interpreta- 
tion was selected by the Armed Forces.*@ While the Service's attitude 
is understandable and, in a limited sense, commendable-inasmuch 
as they were trying to preserve the funds' assets-it is not clear H hy 
the Department of Justice chose to defend Roger z'. Elrod on the basis 
that the T o r t  Claims Act did not apply. Presumably, the exchange's 
insurance policy did not cover Government drivers; this presumption 
is based on the oft-stated policy that insurers would be required to 
litigate such claims on  the merits. Whatever the rationale for the 
Department of Justice decision, we shall see that within a few years 
they had reversed themselves. 

Two State Decisions Involz'ing Nan-Appropriated Fund Tort Liubiiity 

In the discussion of Edeistein z'. South Post Officers' Club,2' it was 
noted that when a suit is brought in a state court against a non- 
appropriated fund or  its officers or employees, the United States may 
move for removal to the appropriate United States District Court. 
However, this is not always done, as is illustrated by the ne& two 
decisions. 

In Brume z'. GarnerZB the plaintiff sued the Fort Jackson Officers' 
Open . l i e s  and the patron who had assaulted him there. T h e  \less, 
sued as an unincorporated association, made a special appearance, 

* s 1 2 5  F Supp 630(E D U . Y .  1949) 
"E g -\'my Regularion ZJG8, para. 181. 
"118F. Supp N E D  Va I P I I )  
*'Z32 S.C.  158, 101 S.E.2d 29? (1957). 
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arguing that Second Standard Oil had declared non-appropriated funds 
to be instrumentalities of the United States. and that IVar Department 
regulations stated that such instrumentalities ue re  immune from suit. 
.A similar affray in California led to the decision inAlredc. Camp I m i n  
.Von.Com Ojjicerr' Open Mess 2 9  in which a similar defense H as advanced. 
In both instances the state Supreme Courts duly respected the alleged 
immunity on the basis that "federal Ian" (i.e..  departmental regula- 
tions) made non-appropriated funds immune. Unfortunately, both 
courts fell into the same error; their opinions confused their lack of 
jurisdiction m e r  non-appropriated funds, uhicb as part of the De- 
partment of Defense are not suable entities, a ith the thesis (by no\\ 
disregarded in federal courts) that the funds \\ere not suable because 
the United States had not consented to suit. I t  is obvious that the state 
courts felt that non-appropriated funds torts \\ere not compensable in 
any forum; the cases cited make this clear. Amerxan C ~ m m e r c i n i , ~ ~  
Edel~tein,~' and even Daniels32 can be interpreted to stand for the 
proposition that suits against the funds must be brought against the 
United States; uhi le  the court's use ofBorden 3 3  andSec~ndQuery .~~  as 
ae l l  as the spurious argument that "since regulations say they are 
immune, they must be." make it clear that these courts mere consign- 
ing tort plaintiffs to the limbo created for non-appropriated fund 
contractors, 

In all fairness to the Departments of Justice and Defense, it should 
be noted: that neitherofthese tnostate  suits ~ e r e d e f e n d e d  by United 
States .Attorneys; that there is nu eridence that the defense tactics 
were dictated by either of the t \ \o  departments; and that, apparentlv. 
these cases were not used by the Lnited States to bolster the immuniiy 
argument in subsequent cases. Both cases aruse at a time when the 
clubs M ould have been covered bl- public liability insurance. It is quite 
possible that the defendants \rere represented by insurance com- 
panies: in such an instance, of course, the immunity defense should 
not hare been used without Go\-ernmental approval. Perhaps the 
''v hy" of the defense is not as important as the fact that these tn  o 
cases. by their nature, lent little strength to the campn  hich attempted 
to keep fund tons out of Tor t  Claims . k t  coverage. 

'B156Cal Xpp Zd 574. JI9P2d654(1958),$ Richardrani L-niredSrarei.!26F Supp 49 

Jo.<mericm Commercial I C S Officers. 18; F 2d 91 (CCX D C I P j l l  
3 >  Edelsrem x .  South Past Officer$' Club. 118 F. Supp. 40 ID C \a 19IIi. 
3*DanleIs,. Chanufe .~aForceBaseElchange .  127 F Supp Y!O. (t D 111. 19jj)d>rcurrcd 

39Borden \ .  Lnited Stater,  116 F. Supp 8-3 (CI CI 1953) 
S'Cnired Stares \ Query. 1!1 F Zd 611 (4rh La .  19411. offirming J i  F Supp 9'2 (E D 

(E D. \ a .  1964). 

Xflfb at p 442 

So Car. 1941) 
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Fund Torts Are N'ithin the Ambit of the Tort Claims Act 

In the tort  area, federal judges have become less and less prone 
to  accept non-appropriated fund immunity arguments. In Grant v .  
C'nited States,35 a business inritee sued the United States for injuries 
sustained u h e n  he fell damn the unlighted stairs of a ship's service 
store. H e  alleged that the proximate cause of the fall was the failure of 
the fund's military manager to check the lights. In 1949, nine years 
prior to  the Grunt opinion, the same court (the U. S. District Court  for 
the Eastern District of S e n .  York), had held in Fuleni that a fund 
employee n as not an employee of the United States; the effect of the 
decision u a s  to allow Mrs.  Faleni to institute a suit under the T o r t  
Claims Act, although she had already receix-ed workmen's compensa- 
tion. R-nu, the United States argued that Faleni meant that the 
manager's negligence \I as not the negligence of an employee of the 
United States. T h e  court u a s  not persuaded and, folloaing the rea- 
soning in Roger v ,  Elrod3' without citing it, concluded that the ex- 
change officer, when performing official duties, was an employee of 
the United States. T h e  decision v a s  affirmed on appeal,36 although 
the Government was told it could seek recovery from the fund's 
insurer. 

Holcombe v .  L'nited Stater38 inrolred a suit brought by a fund em- 
ployee and, as such, u i l l  be discussed in the next section of this 
chapter. At  this point it suffices to say that the Holcombe decision, 
rendered on April 18, 1960, caused a complete reappraisal by the 
policymakers at the Department of Justice, u h o  less than three 
months later, wrote the following letter to the Judge Advocate Gen- 
eral of the Air Force: 

As you know, the United States has, from time to time, been 
sued under the Federal Tort Claims .%ct for damages caused by the 
negligent conduct of employees of non-appro riated fund in- 
strumentalities. Throu h the years, the three h i t a r ?  ?,pan- 
ments hare ur ed the 8epartment of Justice to dispute lability in 
these cases on t%e ground that such em loyees are not 'emplo ees of 
the government' within the meanin ofthat phrase as defineBin the 
Federal Tort Claims Act, 2 8  U.8.C. 2671; that Act defines an 
emplo ee of the government as a rson 'actin on behalf of a 
federaragency,' and the Military gpartments fave been of the 
view that a non-a propriated fund instrumentality is not a 'federal 
a ency' within tl!e meaning of the hct's definition of the latter 
pirase (ibid). The Justice Department has always had serious 
doubts as to the soundness of that contention and our doubts have 

162 F. Supp 689 (E D. V.\Y 1958) 
31Faleni \ United Statei, I 2 5  F Supp 6 1 0  (E.D. 1- Y- 1949). 
8'12i k Sum 62 (D Alaska 19541 discussed It D. 4 1 r h 1 1 1 , ~ P 1 d  
' 8 2 7 1  F.2d iil (2d Cir. 1959) 
" 2 7 7  F 2d 14J (4rh Cir. 19601 
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been the subject of considerable cirrrcspnndcncc and discussions 
betueen our Departments; in fact, durin the past vsar, Justice 
Department attomevs inf(irmalls conferref n ith repr&entatirer of 
the llilitarv Df aitments nit6 regard t o  a legislative proposal 
designed tdresoRe the prnblcm. 

\-e\t.rtheless. and despite our doubts on the point. u e  hate 
conristentl\ advanced the \ieu s of the llilitarv Departments he- 
fore theco&s. butuithoutsuccess. Until recentlvthcre ha!c been 
no definitive decisions bv the ap ellate courts nn'rhe point. How 
eier, the issue u a s  squ&lv be i re  the Court of .Appeals for the 
Fourth Circuit in United'Statcc I .  Holcomhe. 277 F. I d  l!3 
(decided \pril 18.  1960); there the Court. in d logical and furcrful 
opinion. rejected our contentions and held the Lnired States an- 
suerablc in damages. under the Fcderal Tort Llaimi Act, for the 
negligence of an cmplurer of a nrm-appropriated fund instrumen- 
talitv Therc x i  as an equallv strong opininn by the District Court 
bcl& (176 F. Supp. 29;) \rhich the Fourth C h i t  here affirmrd. 

The Holcomba declsions, plus the rccent decision of the Court of 
.Appealc f ix  the Second Circuit in Grant c Li i t rdS ta to .  2 - 1  F. !d 
65 I (u here the Court. affirminq the trial judge's determination that 
the United Stares IS liable forihe negligence of an employee of a 
ship's seriice store. held that liahilitr insurance carried' by the 
ship's senice itore inurer to the benefit of the L-nited States even 
though thc United States \I as not spccificall~ named as dn insured). 
as a c l l  as the other cases vhich relectrd.uur cmtentioni (e. 
Danreis 1' Chanuti Blr Force Base Erchan e 17-  F Supp. 920 (F..f i  
Ill.): Roger c. Elrod, 1 2 5  F. Su p 62 d . ' \ i s k a j :  Brrcer "i' L m e d  
Statei. 108 F. Supp 889 [ \ I .&  G a . ) .  demonstrated the furilin- of 

ressing the point anv further. .And, the %licitor General, u'pon 
full consideration of ;he mattrr. has determined not to serL Su- 
preme Court re! ien of the Hoicomba decisim Therefore. our De- 
partment u ill no longer contend, in cases of this kind, that non- 
a propriatrd fund Instrumentalities are not federal agencies u irhin 
t ie  meaning of the Federal Torr Claims .Act. 

ast. regulations of the llilirary Departments guremine 
the estab?ishmenr and operation of non-appro riated fund a< 
tivities. such as ost exchanges. ship's stores. o&cers' clubs, and 
the like. requiregthat public liability insurance he prricured at the 
exprnse of such funds, so that judgments and compromise settle- 
ments resulting from tort claims arising out of their activities u e r e  
not a burden upon the public treasuni or the appropriations of the 
\lilitarv Department concerned. This \\as consistent with the 
traditivklpohcv that these activities are operated and maintained 

rimarilv tnim their oun  receipts and savings, and are intended tu 
{e self-&staining. I assume that the Hokombr and other libe decl- 
sions u i l l  not result in a modification of that o l i q  insofar as the 
payment of claims is concerned. It is my unjerstanding that the 
non-a propriated fund actititias of thr Departments of the .Arm> 
and ofthe .Air Force ha, e noa adopted a program of self insurance 
and that thc parmrnts of tort claims, whether by judgment or 
comprumise. ~ C l l  be made through its funds. 

tcciirdinglv. unless vou advise tn the contrarv, uur Department 
\ \ i l l  transmlt'tc vou ibdgments as aell  as court-approied cum- 

In the 
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romise settlements for processing for p a p e n t  out of such funds in 
Future cases arising from the negligence of employees of non- 
appropriated fund activities.40 

Presumably, similar letters n e r e  sent the other Judge Advocates 
General, and no further defenses on the basis that these employees 
\\ere not federal employees would he entered. This change in policy is 
reflected in the recent case oiFournier v. Uninired States4' in which a 
decedent's husband and daughter brought suit under the Tor t  Claims 
Act for her wrongful death due tn the alleged negligence of the 
employees of the Officers' Club at Fort Jackson, hlississippi. T h e  
evidence established that the employees had continued to serre Mrs .  
Fournier liquor after her intoxication had become apparent and that 
the fall \\ hich caused her death was due, in part, to the club's failure to 
replace an exterior light. S o  effort was made to argue that the club 
employees u e r e  not employees of the United States. 

At this point, one might ne l l  wonder \I hy the United States fought 
such a stubborn battle to exclude non-appropriated funds from T o r t  
Claims Act coverage, particularly in light of the Army's long standing 
policy that questions of liability would be litigated. One  reason might 
be the Faieni case Lvhich, in a somewhat different context, had held 
that fund employees were not employees of the United States and u as 
the first non-appropriated fund case involving the Tor t  Claims Act. 
(The  Faieni case, while helpful to the immunity argument, received 
little subsequent support.) .\ second reason might be called "human" 
in the sense that few defendants hesitate to use a defense merely 
because it is of questionable value; the argument is, ofcourse, that it is 
up to the court to determine the merit of the defense. \Yhile this is 
true, it is unfortunate that the United States \\as so reluctant to face 
judicial determinations of fund liability. .\more charitable reason for 
the Government's refusal to admit the non-appropriated fund em- 
ployees were employees of an instrumentality of the United States 
may, in part, be due to the various statutes which excluded them from 
laws pertaining to employees in the Civil Service of the Federal 
Government.42 However, this argument seems particularly weak in 
light of the Tor t  Claims Act's reference to instrumentalities of the 
United States. 

'OLetrer dared ]"I) I J ,  1960 from George Cochran Doub, .isieranr -\name) General. 2.11 
.AF J 4G Reponcr, 15 ( \ U ~ E I  I. 1960) 

"220 F .  Supp. ;12 (S  D. l l i r r  1963). 
".icrofJune19, 1912.ch.4.5B 1 . 2 . 6 6 S t a r  138. 139aramended.July18. 1918. Pub Lau 

85-518. 5 I ,  7 2  Stat .  19-, 5 C.S C. l j o k ,  L-1 Threedecirioniofthe\arionalLiborRrlatiuni 
Board ha\e concerned rhemiel\ei uirh the funds' itacus as an emolover The Xatronal Labor . ,  
Relations .Act rpecn5cdly excluder the Cnircd Starer and v holly ouned gmernmcnr c u r p o w  
rionifromirroperarionr ~ c t o f l u l y  5 ,  19Jj .c .  3 7 2 ,  B 2 ,  49Srat 410, asarnended. 2 9 U . S . C  
I12(2)  Whenunionorganzerr haic attemptedtotakeadiant.geofihe kct. the VLRB his  held 
rharrhefunds, arpanof~hefedcralgovemment, aree.cludedfromrhe.kcr'rca,erage \tanned 
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Some Exceptronr to the General Rule ofAmenability to Suit 
\f hilc the Department ofJustice's letter had the effect of barring the 

"non employee" argument as a defense in tort suits against the United 
States. it could have been predicted that there \I ould be exceptions to 
the rule. T h e  first ofthese is found inHuinline u. L i t i ~ e d S t n t e r , ~ ~  a 1963 
decision of the United States Court of Appeds for the Ten th  Circuit 
\I hich \I ill have far-reaching implications. The  plaintiff, driving a car 
neara civilian airport, \vas struck by an aero club plane being operated 
hl- an .Air Force officer. .Aero clubs are non-appropriated fund flying 
clubs open to certain classes of authorized users uf military recrea- 
tional facilities. T h e  plaintiff brought suit under the Tor t  Claims .Act 
and recovered a judgment against the Cnited States. T h e  United 
States District Court for the District of Kansas, in its unpublished 
Findings of Fact and Conclusions of La\\ , 4 4  concluded: that aero clubs 
\!ere non-appropriated funds: and that a member of the fund is 
considered an employee of the fund (and. therefore, of the United 
States) when engaged in authorized club actijities and. as such, is 
"acting 11 ithin the scope of his employment.'' On this basis the court 
found for the plaintiff. It should be noted, at this point, that the 
pertinent .Air Force r e g ~ l a t i o n ' ~  stated that the term "employees" 
should be construed as being synonomous with "users" when refer- 
ring to non-appropriated fund recreational operations. 

T h e  Circuit Court of Appeals reversed the trial judge. The  court 
concluded that local lau held that an employer ~ r o u l d  be liable for his 
employee's negligence only if the employee n ere furthering his em- 
ployer's business at the time of the act complained of. .\nd, although 
the stated purposes of aero clubs are to 

. , . stimulate an interest in aviation; to provide authorized 
personnel u ith an upportunit\. to engage in flvin rodezeloprkiilr in 
aeronautics and related aero s~iencesurefultothr ~rForcemririon at  a 
limited cost tu the g~ve rn rnen t .~~  

T h e  court found that any benefit to the Government \%as merely 
incidental to the pilot's personal benefit and enjoyment. O f  particular 
interest u as the court's r e sbnse  to the regulation 11 hich made non- 
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appropriated fund users, non-appropriated fund employees. T h e  
opinion states: 

The regulation, houeLer, does not propose to, nor could it, 
enlarge the liability of the United States under the Federal Tort 
Claims . k t  or create any new or different definition of the word 
'employee' as used in the Act." 

And yet, harken back to the non-appropriated fund tort cases 
litigated in state courts, as well as to the numerous contract cases, all of 
which had been decided on the rationale that service regulations could 
limit liability! Are the two conclusions inconsistent? They  are, and 
Hainline stands for the correct proposition-that administrative regu- 
lations cannot modify a congressional grant of jurisdiction. T h e  anal- 
ogy is available to the next plaintiff who, in attempting to sue under 
the Tucker .Act for a breach of contract, is told that service regulations 
preclude such suits against the non-appropriated fund and the United 
States 

When Is a Nan-Appropriated Fund Not? 
T h e  most recent tort suit involving non-appropriated fund activities 

shows just how far the law had developed. T h e  plaintiff in Scott v. 
United States48 was a member of an Army riding club at Fort Ben- 
ning, Georgia. H e  was injured in a riding accident and sued the 
United States under the T o r t  Claims Act. T h e  Government defended 
on the ground that the club was not a non-appropriated fund and 
offered the c lubs  constitution which had a statement to that effect. In 
its opinion, the court enumerated certain criteria which could be used 
in determining when a military club is a non-appropriated fund. Does 
a regulation say that the organization is a non-appropriated fund? 
What does the constitution say? Does the club develop skills useful to 
military? Does the club get support from appropriated funds? Does 
the military control its operations by appointing directors, approving 
contractors, or by taking over its assets on  dissolution? Using these 
criteria, the court concluded that the riding club was not a non- 
appropriated fund and the United States was not, therefore, liable for 
its employees' torts. 

Since the Scott opinion held tha t  the c lub  \%as not  a non- 
appropriated fund it could be argued that this decision has no rele- 
vance to our discussion, But Scott is important for two reasons: it 
illustrates one situation in which the United States w,ill not be held 
liable for what appears to be a non-appropriated fund tom, and, the 
criteria which it sets out nil1 doubtless be used in future non- 

" 3 1 5  F 2d 1 5 3 ,  156. 
4 p 2 2 6  F. Supp 864 (M D Ga. 1961). 
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appropriated fund cases since. as u a s  noted in the first chapter. 
recreational activities are burgeoning. Usually this problem \vi11 arise 
n h e n  the United States is attempting to avoid liability for t o m  
committed by a private organization. 
-1 case decided early in 1964 presented the Court of Claims \I ith an 

even mnre complex factual situation than that found in Scott. In 
Brummitt v, Lnrted the plaintiff \\as an employee of the 
United States Officers’ Open Mess. Taipei (Formosa). .1lrhough she 
had resided outside the United States for more than eighteen months, 
the Internal Rerenue Service considered her salary to be taxable on 
the grounds that it was paid by an agency of the United Stares.50 T h e  
Mess had been organized by ninety-three indiriduals who issued 
bonds to the members; profits \ v u e  not turned into a uelfare fund; 
and the books ue re  not audited by the Go \  emment. llembership II as 
not limited to servicemen, nor u a s  the club located un Government 
property. The  i i e s s  had negotiated for a private construction loan 
and. for the first six years of its existence. the club‘s membership 
retained total control orer  its construction and bylaus.  ,111 these 
indicia suggested that the . \ less was not a non-appropriated fund. 
Horrever, its constitution and byla\? s required that its administratitin 
be in accordance 11 ith fund regulations. llilitary personnel were 
assigned to the l i e s s .  Government equipment \i as used in its opera- 
tion, its food \! as imported duty free (a privilege normally accorded 
only Government instrumentalities), and it u as authorized the use of 
the post exchange and the United Stares Post Office. T h e  degree of 
appropriated fund support was so great that, in 1961. the . l i e s  mas  
expressly made a non-appropriated fund. T h e  salary owr  u hich the 
case arose had been paid prior to that time. The  Court of Claims 
concluded that lrhile the .\less had received an unusual amount of 
appropriated fund support, it was not anon-apprtipriated fund. 1Yhile 
the court did not explicitly set forth any guidelines, it seems to have 
used the same factors nhich xvere used in Scott. 

SECTION B. EUPLOYEE SUIT5 

The Firit Suit 
T h e  introductory comments in this chapter noted that non- 

appropriated fund employees u ere not corered by federal systems of 
compensation and that. during a orld \Var 11, the purchase of priTate 
insurance was authorized. Apparently this system of private insur- 
ance norked without difficulty. Humphrey e,  Posi \%as the only re- 

“329  F 2d 966 (Cr C1 1961) 
“5YlIof rheInremalRe~enueCodeaf  1954. 26L S.C 9llrtatedthatruchialarieruould be 

taxable 
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ported case until the passage of the Tor t  Claims Act, after which the 
first opinion involving an employee's suit a as in 1949. Fdeni 2'. United 
Stater j1 involved a suit under the Tor t  Claims . k t ,  brought by a fund 
employee who alleged that she had been injured by the negligence of a 
Navy (appropriated fund) bus driver. T h e  Government moved for 
summary judgment, arguing on the basis of Second Standard Oil'r 
"instrumentality" holding that a non-appropriated fund employee 
\\as an employee of the United States, and, that having received 
\rorkmen's compensation from the state of h-ew York, MIS. Faleni 
was barred from any further recovery. T h e  United States District 
COUK for the Eastern District of New York concluded that the non- 
appropriated fund, a N a r y  ship's service store, \+as 

. . , merely an adjunct of and a convenience furnished by the 
Yavv Depariment, and that an employee thgreaf is not an em- 
ployee of the United States of . \ r n e r i ~ a . ~ ~  

TheFaleni decision, as has already been seen, had a great impact on 
subsequent non-appropriated fund tort suits. As IS usual in a situation 
u here court and counsel are considering a novel problem, the resul- 
tant opinion is not entirely clear. T h e  following facts do stand out: that 
the court was not milling to accept Second Standard Oil as being any- 
thing more than authority for the immunity of non-appropriated 
funds from state taxation; that the argument that service regulations 
would bar such a suit (possibly adranced) was not persuasive; and, 
that, as a matter of law, the court did not consider recovery under the 
private insurance policy as barring a subsequent suit. 

I t  should be noted in passing: T h e  Government's argument that 
Mrs, Faleni was an employee of the United States and, as such, could 
not seek recovery under the Tor t  Claims Act after having received 
compensation was apparently based on a number of cases involving 
the United States Employee's Compensation Statute53 which had 
held that,  once an employee had elected to proceed administratively 
under that statute, he could not subsequently sue the United States.j4 
A similar philosophy had been espoused in cases involving the Public 
Vessels .\ctS5 when suits were brought by servicemen who had a 
pension plan arailable to them,jB as well as one suit under the Railroad 

125 F. Supp 630 (E D. N.Y. 1949). 
j e l d .  at  632 
e3.hcrof Seprember 7 ,  1916, ch. 458, 39 Stat. 742. 
s'Dahni Da\is.258C.S 121(1922) ,SeeAl ioBrady~.  R o o r e ~ e l r S r e ~ m ~ h ~ p C o ,  3 1 7  C S 

$>Ch 428, 81-LO, 43 Star 1 1 2 ,  I11 (1925). 46 L.S C. 781-790. 
6nBradloy \ .  United Stares, 151 F.2d 742 (2d Cir 19451, wf. den. 126 C.S. 791 (1946). 

575 (1942) 

Dobson Y Lnired Starer, 2 :  F.2d 80: (2d Cir 1928), c m  d m  278 C S. 611 11929) 
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Control .\ct5' also brought by a serriceman.jB In theFaleni case, the 
employee had not recorered any "federal" money under a statutor). 
system of compensation but it appears that the United States v a s  
attempting to apply the same rule. T h e  fact that the Gorernment \I as 
attempting to expand the "election of remedies" concept during this 
period is illustrated by Lbited States u. Brooks jY  in u hich the United 
States, the year before Falrni. had argued an even more restrictive 
concept: that the availability of another Governmental remedy (in the 
Brooks case, a pension plan) precluded suit under the Tor t  Claims Act. 
Presumably the fact that non-appropriated fund employees ve re  
covered by a private (as opposed to a public) system ofcompensation, 
when combined u i th  the cases that had held fund contracts not to be 
contracts of the Cnited States, led to the court's conclusion in Falrni 
that the single remedy concept would not be applied. It  is somewhat 
surprising that the state of N e u  York \%as \rilling to compensate 
someone \I ho \{as arguably a federal employee and outside the scope 
of state coverage, particularly in rieu ofHumphrey c .  Poss. which had 
held that fund employees were not protected by the state. K e  canonly 
conclude that the insurance carrier \+as instructed not to raise the 
"federal instrumentality" argument in the state proceedings. 

.Von-Appropriated Fund Employees Receive Federal Protection 

Six months after theFplrni decision, the United States Employee's 
Compensation Statute \%as substantially amended by the Federal 
Employees' Compensation Act Amendments  of 1 Y 1 Y . 6 0  These 
amendments included in the definition of employees of the United 
States "employees of instrumentalities u holly owned by the United 
States"61 and provided that: 

The liability of the United States or any of its instrumenralities 
under this titleoranv extension thereof with respectto the In'ur> or 
death of dn employ6e shall be exclusive. and m place of, a i  other 
liability of the United States or such instrumenraliry to the em- 
ployee. , . 0 2  

Hotvever, the definition of employee mas unsatisfactory as far as 
the ;\rmed Services v e r e  concerned. Legislation to make non- 
appropriated fund employees beneficiaries of the Compensation . k t  
\<as included in the Department of Defense legislati~e program for 

5'Railroad Control k t ,  ch  2 5 ,  40 Stir 451 (1918) 
s 'Sando\d  I Da\n, ? 8 8  F 36 16th Cir 1923) 
"169 F ?d 840 (4th Cir. 1919). rrrdon othirgroundi. 1 1 -  L S 4Y (1919) 
"+u of Ocrokr  14, 1919 ch. 691, 61 S t a t  854 
'LCh.691B108(b),61Srar 860, 5L- S C '90(h) Thelegirlirlrehirmr)-mrkeinureferenceru 

lplbd 
"on-appmpnared funds. H R Rep KO 836, 8 l i r  Cane.. 1st Seis (19491 
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1949 and 1950 and submitted to the Eighty-First Congress.63 T h e  
subsequent House Report agreed that fund employees n.ere covered 
neither by the Federal Employees' Compensation Act nor by state 
acts.6' By the Act ofJune 19, lYj2,65 non-appropriated funds were 
required to provide employee insurance coverage equivalent to that 
provided in the state where the fund mas located; benefits equivalent 
to these provided by the Longshoreman's and Harborworker's Com- 
pensation Acte6 were required for Americans employed overseas. In 
1958, the Employees' Compensation Act w a s  amended to make the 
Longshoreman's Act applicable to all fund employees; at the same 
time, this system of compensation v a s  made an exclusive remedy by 
using the language cited 

Cares Which Preceded the Act 

After 1958, non-appropriated fund employees no longer had the 
Tort  Claims ;\ct available to them as a remedy if they \+ere injured on 
the job. Ofcourse,  the statute could not be applied retroactively, and 
this fact must be kept in mind considering cases in which the cause of 
action preceded passage of the lam. T h e  first of these was Daniels o. 
Chunute Air Force Base Exchange 6 6  in which the United States District 
Court for the Eastern District of Illinois arrived at the same conclusion 
that the Alaskan court had in Roger o. Elrod: that non-appropriated 
fund torts were compensable under the Tort  Claims Act. InDaniels, 
the United States, as \vel1 as the exchange and Exchange Service, were 
named as defendants in a suit by an employee. .\I1 defendants moved 
to dismiss on four grounds: failure to state a cause of action; plaintiffs 
lack of jurisdiction over them; the defendants' lack of consent to be 
sued; and the United States' position of not being the employer of any 
person or agency alleged to hare caused the plaintiffs injury. While 
the court granted the motion to dismiss the suit against the exchange 
and Exchange Service, apparently on the grounds that they were not 
suable entities, it held that a cause of section did exist against the 
United States. T h e  court saw no difficulty in fitting non-appropriated 
funds within the definitions found in the Tort  Claims ;\ct where 
"federal agency" is defined to include "instrumentalities of the United 
States,"6s and "employees of the United States" include "members of 
the military or naval forces."'O .\uthority for the ruling was found in 

4w06 introduced 9ugusr 2 ,  1950. 
"H.R. Rep. No 1995, 82d Cong., 2d Sess (1952) 
=j66 Stir 138 (19521, 5 L.S C. 150k 
BBChaprer I S ,  Title 3 3 ,  L' S C. 
e'P L. 85-538, 7 2  Star. 9?; (1958). 5 U.S.C..<. ljOk and k-I. 
a 1 1 2 7  F Supp. 920(E D 111. 1955). 
'928 u S.C. P a m  
"28 L.S.C. 2671. 
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SecondSrandard Oil, as \I ell as some of the subsequent tort and contract 
cases. To support its motion, the United States had used Faleni and 
Keane z. Lnired States, ' I  the latter a criminal care decided in 192 I .  T h e  
Daniels iipiniiin ilatly disagreed n ithFaleni (n hich had held that fund 
employees \ \ e r r  not employees of the United States) and pointed Out 
that hile non-appropriated funds I\ r re  theoretically self-supporting. 
Congress had appropriated money for their aupprirt and, on occasion. 
had accepted their re! enlies inni the Treasury: moreover. the . i rmed 
Services' regulations allon ed for extensive suppiirr of these activities. 
Keane vas  held to be irrelevant inasmuch as it had preceded. bl- t u  enty 
years. the definiti\e holding inSrcondStandard Oil that the funds \ \ere  
instrumentalities of the United States. 

Daniels is an cminentl!- practical decision: the court loiiked ti1 see 
\i ho had allegedly caused the injury. sa\\ an agency of thc United 
Stdtes operated by federdl officers. and disregarded the arguments 
11 hich had so obscured the niin-appropriated fund contrdct cases. 
. \dmit tedly.  t he  definitions in the T o r t  Claims .4ct fit non-  
dppnipriated funds perfectly but the argument thdt reri ice regula- 
tions precluded ruch a 5uit \{as presumabl>- raised. as it has been in 
Fuieni, and giien much shorter shrift than i t  had receixed in any o i the  
contract cases. In  Daniels the United States as clearly hoist by its 
(I\\ n petard. Onr can hardly argue that niin-appropriarrd funds arc 
immune from state taxation. ar federal instruinentalitirs. \T ithiiut 
doing serious damage to the argument that they are not federal in- 
strumentalities under the Tort  Claims i c t .  Of  course. since the 
United Statrs had argued that the plaintiff \\ as not an employee of the 
Government, theFrrrs i2 decision (and other cases holding that federal 
employees n i th  another method of compensation could not use the 
Tor t  Claim? k t )  \ \as  inappropriate. 

T h e  next employee II ho sued under the Tor t  Claims .\ct \\ as not so 
fortunate. In Aubrrj 3.  Cnited States'3 the Faleni problem ti as again 
raised: did reco\er!- under u orkmen's compensation bar a subsequent 
suit: After considering the 1952 Employees' Compensation l c t  and 
its legislative histor)-, the Circuit Court of .Appeals for the District of 
Columbia concluded that compensation \I as a non-appropriated fund 
employee's exclusive remedy. T h e  follou ing year the S i n t h  Circuit 
agreed in the decision of Lnited States o. Forfari. p 4  Obviously the t\i (1 

courts' disagreement \I ithFaleni v a s  not basrd on a retroactive appli- 
cation of the statute making compensation an exclusixe remrd!-. since 
the statute had not been passed until 1958 (Tome rime after the acts 
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which gare rise to the suits had taken place). Ho\r e\ er,  case la\% can he 
applied retroactively and. by applying the reasoning found inFerer OJ. 

CnitdStater 'j andJohansen z'. C'nitedStates.'8 decided by the Supreme 
Court in 1950 and 1952 respectirely, the same objective Tias reached. 
Justice Reed, \$ ho had participated in bothFerer andJohansen, wrote 
the Aubrey opinion. 

Ferer andJohanren are discussed at great length in the next non- 
appropriated fund case which arose: Holcombe z'. L i i t e d  Stater" in 
which the Fourth Circuit concluded that non-appropriated fund em- 
ployees \I ere employees of the United States. Holcombe did not inrolve 
the problem of u hether uorkmen's compensation recovery bars suit 
under the Tor t  Claims Act, since there was no personal injury in- 
volved, hut it did inro l \e  the application of Ferer andjohanren. Mr. 
Holcombe, the civilian manager of an officers' club, had lent his car to 
a fellou employee for a business errand and she wrecked it: he sued the 
United States for the damage done to his car. T h e  suit 1s as initially 
dismissed by the District Court on the ground that the driver \\ as not 
within the scope of her employment. On appeal, the United States 
argued that \Ir. Holcombe's status as afund employee barred the suit. 
In 1958, the Fourth Circuit remanded the case for a hearing on the 
merits. 

;\t the subsequent trial the sole issue was \I hether the plaintiff had a 
cause of action under the Tor t  Claims Act. Although the trial oc- 
curred a year before the Department of Justice letter cited supra. the 
United States conceded that Holcombe mas an employee ofthe Lnited 
States hut argued that, as such, he could nut sue. In a scholarly 
opinion," the District Court divided those opinions limiting em- 
ployee suits under the Tor t  Claims . k t  into two categories. T h e  first 
category involves those cases in xrhich the status of the plaintiff 
differed so strikingly from his cirilian counterpart that there were no 
"like circumstances" \ \here the United States, if a private person. 
would he held liable. This type ofcase is illustrated by L'nitedStaterv. 
B r o w  and normally involves policemen and servicemen under strict 
discipline; in effect, public policy precludes granting them a cause of 
action against their employer since to do so uould  allow them to 
challenge the disciplinary system which they must accept. T h e  sec- 
ond categoty, and that into which a civilian non-appropriated fund 
employee might he fitted, inrolies those instances \%here a "simple 
and certain" system of relief is available to the injured person and 

'"40 C.S. 135 (19IO). 
"343 L'S 427 (1952) 

' s2 i9  F.Zd jOI (4th C r  1958) 
''176 F Supp. 297 (E D. Va. 3939) 

w2.-  F Zd 141 (4th Cr. 1960). 

' 0 3 4 8  U.S. I lO( l954) .  
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I\ here it appears that since the other system \ \as  created b>- Congress 
to aid a special class, the Tor t  Claims ;\ct \i ould be redundant. In Ferer 
o. Lnited States s e n  icemen \\ere barred from suing under the Tor t  
Claims . k t  because the lfilitary Claims k t 8 '  \ \as  available to them; 
in Johanren t'. L'nited StatesB3 seamen n ere precluded from suit under 
the Public \essels Acts4 because they 15 ere covered by federal 15 <irk- 
men's compensation, as, in effect, are non-appropriated fund emplo)-- 
ees;s5 park policemen have been denied the right to sue because they 
have aiailable a congressionally recognized relief fund."' Of course, 
said the court. all the cases abore involved personal injury, for 15 hich 
111. Holcombe had no claim. In the Holcombe case, the United States 
\I as trying, in effect, to apply an extension of theFeres doctrine \I hich 
had arisen in suits brought by servicemen for property damages' and 
in 1% hich the existence of the Military Claims Actss had been held to 
bar victory. T h e  court concluded that since this remedy v a s  not 
available to the claimant, the reasoning in the Claims ;\ct cases 11 as not 
germane. hloreover, it found that the Government's use of the con- 
tract immunity cases a a s  inappropriate un  the basis that "financial 
ob1igations"for u hich the L'nited States should not (by regulation) be 
held liable applies to business debts not tort liability. (In doing so. it 
referred to Brame F. Garner8B as a contract case \%hen it, in fact. 
iniolved a tort suit.) T h e  court found for the plaintiff. 

\Vhen the United States appealed, the Fourth Circuit sustained the 
judgment after the Government once again argued that the United 
States could not be held liable for non-appropriated fund torts because 
it could not be sued on non-appropriated fund contracts. T h e  Circuit 
Court u as not impressed by the dicta from Second Standard Oil \I hich. 
they pointed out, had been decided five years before passage of the 
Tort  Claims . k t .  T h e  opinion was esplicit in holding that 

an integral part uf the militarv estab- 
lishment, and an agency ofthe Government according to the usual 
meaning of the word, 'and having been held to he such in other 
contexts. it 1s difficult to escape the conclusion that the Federal 
Tort Claims -\ct encompasses i t .so 

.An Officers' \less bein 
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Lme v. United States" involved a suit brought by the survivors of a 
non-appropriated fund employee. T h e  plaintiffs had originally sought 
compensation through state channels under the provisions of the 
workmen's compensation insurance policy. [Vhen their efforts failed, 
they sued the Government. T h e  United States District Court for the 
Northern District of Mississippi dismissed the suit on two bases: res 
judicata (the prior ruling in the state forum); and, in line with Aubrey 
and Fofari, the fact that the plaintiffs remedy under the policy was 
exclusive. In Rczzuto v.  United Stater,gz decided a year later in 1961, 
the Tenth  Circuit arrived at the same conclusion. 

T h e  Court of Claims recently had an opportunity to use its exper- 
tise in non-appropriated fund law when it u as called upon to adjudi- 
cate the claim of a Nai-y exchange employee who sought to collect her 
compensation benefits. In Denenberg r. United States y 3  the court 
granted the motion to dismiss for failure to state a cause of action 
inasmuch as there was no evidence that she had sought to collect from 
the insurance carrier. Following Aubrey, the court concluded that her 
administrative remedy was the only one available to her.  . \ h a y s  
n.illing to add a few words on  its attitude towards fund contracts, the 
court said that while the Tort  Claims Act 

. , , constituted a sffcific waiver of sovereign immunity by the 
Government, as to t e actions of these instrumentalities. !Ve can 
find no waiver of sovereign immunity regarding contracts of such 
instrumentalities, eien assuming u e  were to find such a contract 
implicit in the [Compensation] Act. , , . 9 4  

However, Judge Durfee, who wrote the opinion in Denenberg, was 
to say a year later in an opinion representing the unanimous view of 
the Court of Claims, that: "The United States is not liable in tort for 
acts ofthe exchange or its employees,"ss which suggests that the court 
disagrees withHolcombe and the subsequent decisions which have held 
the United States liable in third-party suits. T h e  alternative conclu- 
sion is that the Court of Claims was confused. 

T h e  most recently reported case, a 1964 decision of a Federal 
District Court  in Texas, Amarillo Air Force Bare Exchange v .  Leavey,ye 
involved a suit by an airman u ho was a part-time employee at the 
exchange and whose claim under 5 U . S . C .  150 k and k-1 had been 
honored by the Department of Labor. T h e  insurance carrier appealed 
the award on the basis that its policy's coverage did not extend to 

185 F. S u m  189 IN D. \ lm 1960). sffd 292 F.2d 501 (5th Cs. 19611. 
" 2 9 8  F 2d %8 (10th Cir 1961) 
ss30j  F.2d 178 (Cr CI 1962). See also, Denenberg\ EmpIo~-ees' Liability lnrurnnce Carp. 

2 2 5  F Supp. 161 (I963 E D .  Penn). 
s*105 F.2 3 7 8  af 1RO. 
B'Gradall s. L n m d  Starer 329 F.2d 960 at 964 (Cr CI 1961). 
s s 2 1 2  F Supp Y63 (S D. Tex 1964). 
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mili tarv employees,  mhether  paid bv appropriated o r  non-  
apprnp;iated funds. T h e  court agreed and'it can be inferred from the 
opinion that the court concluded that such claimants are outside the 
scope of the act, primarily because an a\+ ard could impair the service- 
man's right to collect service benefits. 

CO.\'CLLISIO.\' 
i l though it perhaps needs no further illustration. the record of 

these tort suits brought against the United States further reieals the 
extent tti hich efforts n ere made to exclude plaintiffs from any 
judicial remedy. although the Gmernment  seemed mnre u illing tti 
litigate non-appropriated fund tort liability in those instances where a 
pri\ate insurer uould pay any judgment. V'hen a plaintiffuas seeking 
to supplement a compensation award every possible defense \+as 
raised. 

It seems apparent that there n auld have been no change in policl- 
after the Army and Air Force put their self-insurance program into 
effect, had it not been for the Department of Justice's refusal to 
espouse \+hat it considered to be a hopeless cause. It should be notrd 
that of all the reponed third-party tort suits brought against the United 
States--excludingHuinline andScottS' (M hich did not involre immun- 
i t ype r seb the  only suits won hy the United States a e r e  two brought 
in state courts \\ hich did not name the United States as defendant. In 
the ten reponed cases involving employee suits, the Lnited States 
\\tin six on the "exclusive remedy" argument and one, Humphrey o.  
P O S S , ~ ~  \I hich predated the Tor t  Claims . k t ,  on the basis of sovereign 
immunity. Of the three which the Cnited States lost, Falrni \\as a 
decision that no other court ever agreed with; inDaniels the "exclusi! e 
remedy" argument was not advanced; and in Holcombe it a as held that 
there \\as no other remedy. 

There is no reason to predict any change in judicial attitudes in 
future non-appropriated fund tort suits, nor in the Department of 
Justice's policy in defending such suits. Sormally,  non-appropriated 
fund torts when committed by a fund employee. military or civilian. 
acting \+ ithin the scope of his employment, \ \ i l l  be compensable under 
the Tor t  Claims Act although appropriated funds will not be used to 
pay the judgments. However, the typical tort suit brought by an 
employee \%il l  be dismissed on the basis that he has a uniform system 
of compensation otheru ise available to him. 

P'HainIine \ .  L-nired Stares, 3 1 %  F 2d 1 5 3  (10th Cir 19631. Scort I Cnmd Starer 226 F 

e i i24 i  9 1 2  1 2 .  I <  So 2d '12 (.%la 1Y.il) 
Supp 861 01 D Ga 1961) 
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C H  4PTER \ UOZ- 4PPROPRI \ T E D  F U h  DS 4 U D  
I \ T E R N \ T I O \ k L  L-\U 

INTRODUCTION 
T h e  operation of non-appropriated funds outside the United States 

seems to have caused few legal problems until the mid-1950's. The  
reason is obvious. Until the war with Mexico (1846-18481, American 
troops had never had occasion to operate outside their own country; 
and until LVorld War I, those troops \+hich were overseas were either 
in conquered territories (the Philippines and Cuba) or in areas where 
the United States was immune to any foreign interference (China). 
Apparently the only case which antedates 1953 is that cited in the 
chapter on taxation, wherein the Attorney General opined that sutlers 
traveling with our Army in the Republic of Texas were immune under 
the terms of the international agreement.' Since .American troops in 
substantial numbers were stationed in friendly foreign nations during 
LVorld \Tar I, one could reasonably assume that some litigation involv- 
ing non-appropriated funds would have arisen. Unfortunately, the 
record is silent. This may he due in part to the fact that nearly all 
welfare and recreational activities overseas during tyorld War I were 
operated by a private organization, the Young Men's Christian As- 
sociation.2 During the same period, the British chartered a private 
corporation to service their armies' needs.3 While the Young ,Men's 
Christian Association records concerning \Todd War I are volumi- 
nous, none relate to their legal problems. \Ye know only that French 
authorities allowed the Young ,Men's Christian Association to import 
unlimited quantities of goods without declaration, apparently be- 
cause of the quasi-governmental character of their  operation^.^ 

During LVorld War I1 and the decade immediately subsequent, 
very feu suits seem to have been brought against non-appropriated 
funds in foreign courts. It is difficult to ascribe a reason for this 
apparent lack of controversy. In those countries we had occupied, 
there was doubt as to the non-appropriated funds'amenability to 

' 4  Ops. .Wy. Gen. 462 (1916) discussed at pp. 1 7 5 .  Chapter 11, rupro. 
zTaft, U ,  H .  (ed.), Swvlir wirb Fkbiing Mm (1922). In rhe mrroductmn, William Howard 

Tah States that ninety percenrafaliownear ueliare acribirier werecirriedon in thisfarhion, in 
order IO release troops for fighring. Berides reception moms. resort hotels, etc. ,  the YMCA a h  
had a multi-million dollar exchange I L I Y I C ~ ,  intended to replace the military's cmreenr. See 
Maya, Tba Damn Y (1920) especially Ch. \ I l l ,  The  Port Exchange. 

'Tah, op ri t .  supra nofe 2 ,  at 549 
',Vwo. OD til supra note 2 ,  81 8 5  
$Th;r ddubt uar'enpndered by the regularions under u,hich rhc occupying forcer limited 

suits against them and by the prevalent American military concepts of Immunity, e.g., \'I11 
Opinions of the Legal Advrsor, Office of Military Government, Germany. 80 (1947). where 
Second Standard Oil r a s  used to show that exchanges were part of the miliriry eitnblirhment and 
Coleman v Tennessee 97 U.S. 509 (1879) and Daw V .  Johnson, IW L S 158 ( ISSO) ,  two early 
Civil \Varcarer, uereuredto show rhnroccupyingmilitaryforcer uerenoi ivbleer to lae i l lsr  
The result! The p l i f y  that no"-appropriated fundi were immune fmm foreign taxation 
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This  is perhaps best illustrated by the Americun Commerciul case6 
u hich arose in Europe and in \I hich both parties \I ere unsure uf the 
proper forum. Eren after our  enemies \sere giten substantial self- 
gorernment (Germany in 1949;Japanin 1951), fen sui tsnere  brought 
against the non-appropriated funds. 

LEGAL BACKGROL'ND 

Of course, the non-appropriated funds uperating olerseas face the 
same problems as their domestic counterparts-problems of taxation 
and regulation, and amenability to suit in tort or in contract. A s  u e  
have seen, allofthese problems restononeultimate issue-\! hether or 
not the non-appropriated fund is subject to the jurisdiction of the 
nation in which it is located. Many factors influence the ansner .  
varying from country to country, or eren from one year to the next. 
As is true in most non-appropriated fund cases. the question is essen- 
tially one of immunity. In order to understand the present status of 
non-appropriated funds in international la\!, one must appreciate the 
changing concepts of immunity xrithin a hich the non-appropriated 
fund overseas has dereloped. 

\Vhile \+ricers may disagree as to the ultimate basis of international 
I a n ,  there seems to be little argument that the single most important 
factor in determining the international laa  o n  a giT-en topic is the 
degree of agreement xvithin the international cornmunit>-. Of the 
theories which are nearly universally accepted, one of the mnst an- 
cient and respected is that which holds a foreign sovereign immune 
from suit. An early expression of this by the 4merican court is found 
in The Schooner Exchange v. McFaddon. As the Harvard Research Druft 
Convention on Competence of Courts in Regardto Foreign Stater painted out 
in 1932: "The peaceful intercourse of states could be predicated only 
on the basis of respect for other sovereigns . , , This  practical neces- 
s i ty  of  internat ional  intercourse exis ts  to  an equa l  degree 
[today]. . . T h e  rule of immunity \+as easily applied when the 
cases involved attempts to sue a sorereign for breach of promise or  
debt, or suits in admiralty against vessels of war. Pragmatically. it had 
been agreed that immunity u as a very practical ann \  er  to such efforts. 
;\nything short of immunity \rould lead to war. or  at least to unpleas- 
ant retaliation by the foreign state. 

Hoxrever, the tuentieth century added a number of complexities 
n.hich did not fit the old simplistic approach. States began tu 0n.n 
railu ays, trading companies, and merchant fleets. A s  more and more 

'187 F.2d91 (D.L Cir. 1951) 
I l l  U S  lqCCranch) 1 1 6 ( 1 8 1 2 )  
aCornmenr on 4rr -. p 5 2 . .  
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commercial enterprises began to he government-owned, questions 
were raised as to Xvhether some state actirities \rere more sovereign 
than others. Although there u as essential agreement that historically 
gorernmental actixities (e.g., the operation of vessels of war and 
diplomatic agents) should remain immune from foreign legal action, 
there \\as no consensus as to the immunity of state commercial ac- 
tivities. Surprisingly, domestic attitudes toward immunity had little 
impact on foreign policy. For example, the United States had gradu- 
ally louered the domestic immunity harrier for a hundred years 
before it declared in 1952 that, under some circumstances, foreign 
governments' commercial activities might be sued in domestic cuurts. 
T h e  respective camps in 1952 lined up, as follows. For complete 
immunity were: the United States, British Commonaealth,  Czecho- 
slovakia, Estonia, pnssibly Poland, Brazil, Chile, China, Hungary, 
Japan, Luxembourg, S o r w a y ,  Portugal, and Germany. T h e  restric- 
t ire theory \vas adhered to by Belgium, Italy, Egypt, Switzerland, 
France, Austria, Greece, Rumania, and possibly Denmark and the 
Setherlands as well as SLreden and .irgentina.s I t  will he noted that 
those nations supporting immunity were not those nhich  were par- 
ticularly enamored of public commercial enterprise nor were they, in 
many instances. those which accorded domestic institutions immun- 
ity. For the purpose of this paper, it suffices to say that each nation has 
a somewhat different r i e a  of immunity and that sueeping statements 
about "the generally accepted rule of international law" are particu- 
larly dangerous when referring to immunity. 

. \ h o s t  u i thout  exception, the cases discovered involving non- 
appropriated funds ha le  arisen since 1953. A number of reasons may 
account for this: the fact that until 1958 non-appropriated funds had 
commercial insurance protecting them from tort suits; the special 
relationship of the United States with its host nations; and a natural 
reluctance, on the part of foreign nationals, to sue ushen administra- 
tive and diplomatic channels were aiailahle. These factors still exist 
today, but one has changed in the last decade. Until 1952, the De- 
partment of State insisted that foreign governments were immune 
from suit in our courts; and, as a corollary of this policy, we had 
requested similar treatment in most suits brought against the United 
States in other nations. 

T h e  State Department's d t e f k c e  was announced in the famous Tate 
Letter l o  in which the Acting Legal ;\dvisor of the Department advised 
that it would henceforth be the United States' policy to grant 
sorereign immunit). to foreign governments only u hen public acts 
u e r e  involved. By implication, it could he deduced that the United 

'26 Dep't State Bull. Y 8 4  (1912). 
1 Did 
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States would be more selecti\e in its assertion of the immunity de- 
fense." It may be coincidental, but the volume of suits brought 
against .American non-appropriated funds 01 erseas increased greatly 
after publicatiiin of the Tute Letter. 

T h e  most practical approach is a country bj- country sur!e) of suits 
i n v o l ~  ing non-appropriated funds: in revieu ing the cases. f n o  factors 
and one careat must be kept in mind. T h e  factors are: the publication 
date of the Tute Letter (1952), and each foreign nation's attitude toward 
solereign immunity. T h e  caveat is that there have been so few re- 
ported decisions that it is difficult to ascribe a pattern to them. 

THE C:VITED KI.YGD0.M 

One of the earliest cases involving non-appropriated funds arose in 
Great Britain and it is. apparently, the onlv one u hich resulted in suit 
before that nation's courts. T h e  case was captioned C u r q  c .  Hoaard 
and Caldl;.eli. l *  T h e  plaintiff, a farm laborer, \\as struck by an Ex- 
change Service vehicle driren by the defendant Ho\\ 3rd. an American 
lieutenant. Curry first sought redress under the Foreign Claims 
but \ \as  advised that he should file a claim against the exchange's 
insurance carrier. \Vhen he could not satisfactorily settle his claim. he 
sued the driver and Colonel Robert Caldwell, Chief of the Air Force's 
European Exchange Service. T h e  insurance company asked the Ex- 
change Service for permission to assert the defense of sovereign im- 
munitj-. The  non-appropriated fund, honexer,  naived the defense 
and, n.hile the result of the trial is not knon n ,  there is no doubt that 
the English court's jurisdiction to  hear the case v a s  not challenged 

GERMASY 
Suits sounding both in contract and in tort have arisen in Germany. 

Surprisingly. hou erer.  the earliest reference to non-appropriated 
fund status in Germany in~olved  their liabilitv for local taxes. In \lay 
1947, the office of American \lilitary Government for Germany 
rendered an opinion that non-appropriated fonds lvere not liable ti) 
German taxation on the grounds that they were instrumentalities of 
the \Tar Department (citing Second Standard Oil) and. thus,  part nf the 
.Army of Occupation.14 

" 5 e e  Birhop..Vio LniradSratriPaIii~ LimiringF~brrignimmunii).i' i m  J I n t I L  93 i l9 I l l  
Drachrler, Somi 0htirr;orionr on ihi Torr Letter 5 4  .Am. J Inf'l L ' 9 0  (1960) 

"Ci r i l  5ua filed J u l y  2 2 .  1951, HighCoutufJustm.  Queens Bench Dnmon.  London 911 
infurmarion regarding this case IS drran from an unpublished memorandum of the General 
Cuuniel of the t r m )  and \ir Force Exchange S e r ~ l c e  intitled ' %  Study cui the Legal Status cui 
the k m y  and .hr  Force Fwhange 5yrremi." ( I Y I 1 )  

I J i c r  uiJanuary 1, 1942. 5 5  Scar 880. 3 1  L.S C .  2 2 4 d  a i  m e n d e d  
"Val 111 Opmmni of rhe Legal A d r m r  Office of \ l h ra r?  Gu\emment  fur German!, RU 

(19.1.) 
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As waspointed out  in the prior chapter on non-appropriated fund 
tort liability, the commercial -insurance policies, carried by non- 
appropriated funds, normally contained a provision that in the event 
of a dispute between the claimant and the insurance carrier, arbitra- 
tion would be resorted to.  This substantially limited the number of 
tort claims which resulted in suits. Ofcourse,  arbitration panels were 
not available overseas, and the result is reported in a 1953 memoran- 
dum of the General Counsel of the Exchange Service in which, 
referring to Germany, he states: 

It a pears that in some instances, where there has been a desire to 
provile a forum for the claimant (.%merican .-\rbitration Associa- 
tion panels are not a i  ailable), the defense of governmental immun- 
ity has not k e n  asserted. In other cases, governmental immunity 
has been successfully maintained. Judges of the High Commission- 
ers' Court have, therefore, been placed in an unsup rtahle posi- 
tion of recorizing !he, immunitv of [the European gchange Ser- 
vice] from t eir jurisdiction, ye; for expedience and convenience, 
assuming jurisdiction for the dis osal of certain cases.'5 

Unfortunately, none of these' bistrict Court opinions uere re- 
ported, but one is cited in a Court of A peals decision. The cited 
Dortion. set forth below. sueeests anotler reason whv the courts 

determined, by paying premiums to an insurance compan to take 
care of them; and then for the insurance company to colcct re 
miums but deny liability on the ground that the Euro an 5 x 1  
change System I S  a government agency, smacks of f r a u g 8  

It  should be noted that the Court of Appeals held that the European 
Exchange Service was immune, inasmuch as, at the time the suit was 
initiated, there were no provisions for waiving sovereign immunity; 
subsequently such waivers were authorized. In one subsequent tort 
case waiver was authorized, possibly due to the availability of com- 
mercial insurance." 

However, in the only fund contract suits arising in Germany, 
uaiver v a s  not authorized, possibly on the grounds that since there 
was a disputes clause in the contested contracts, the plaintiffs had been 
afforded a forum. 

Both of the contract cases arose after the Tate Letter. In the first case, 
Rotterdamache Margarine Indurtrie u .  European Exchange System,18 the 

'"p cif. iupm n. 1 2 ,  at 6. 
I n  Bvufrgenosrenichih Sahrungsmirrel und Fremdemerkehr \ .  European Exchange Syi- 

t e m . X I V C o u n o f  ippealrReports l i l  11 1:2(U.S Cr ofAppealrforrheAlliedHighComm 
for Germany) (1952). 

L'-\nnelereKnoll Y .  EES and Kir lNouak,  X V I l C o u n a f  4 p p l r  Reports 2 2 1  W . S .  Ct of 
.Appeals for the .!llied High Comm for German)) (1913). 

lBLsndgerichr. FrankhdMmn.  Opinion of December 6. 1936, unreporrod. For the dara 
cancernrng this and most of rhe c a w  reporred in rhir chapter I am indebted to the Foreign 
Litigation Brvlch of the Civil Di\irion. Deparrmenr of Jmt im 
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plaintiff alleged: that the non-appropriated fund %as a separate legal 
entity of the United States, Department of the Army; that it was 
organized as a commercial enterprise for profit; aod that, operating as 
a non-appropriated fund agency, it u as not Xvithin the Army budget. 
It contended that, since exchange contracts n e r e  not contracts of the 
United States, suit could be brought against the Exchange S e n  ice as d 
separate bodv. Of course, the plaintiffs argued that the Exchange 
Service \T as a commercial, not a sorereign, actirity. Although the 
defendant submitted all the standard arguments for immunity,1g the 
court concluded that the non-appropriated fund was not immune 
since the contract was explicitly not a United States Government 
contract. 

In the other case. Il'uliger z'. Headquarters, 7480th Supply Group 
(Special Activities)zo the plaintiff sued because his employment con- 
tract with an Air Force exchange had been terminated. H e  used 
essentiallv the same argument as had been advanced in the Margarine 
case supra. H o v e r e r ,  the Labor Court in t teisbaden had no difficulty 
in concluding thar the Exchange Service \+as an official L e . .  
sovereign) activity of the United States and, as such, 11 as immune. 

FRANCE 

On June 9, 1954 rhe Judge dePaux (Justice of the Peace) in Dange. 
rendered a decision in the case of Billet c. Col. Stevenson, u hich 
involved the suit of B former exchange employee, brought against the 
exchange officer for salary, accrued leave, and damages allegedly the 
result of improper firing. T h e  court held that since the defendant was 
acting \I ithin the scope of his assigned duties, he was acting as an agent 
of the sovereign and the court had no jurisdiction. .\ week later, on 
June 16, 1954 the Counsel deprud'hommes (Labor Court)in Bordeaux 
considered a similar complaint in Bouchez c. Fagella, Director, Bussac 
Special Service Club. The court held that the Serrice Club, as a branch 
of the United States Army, had no commercial character and, that the 
court had no jurisdiction to hear the employer's [employee's?] com- 
plaint. T h e  following week, on June 2 3 ,  the same court reached a 
similar finding in Potusso a,. Enlisted Men's Club In  the Person ofMiSgt. 
Robert Banbon. Other French cases which hare held that the non- 
appropriated fund, as an employer, could not be used uere  Ra,+aoi,rtch 
i'. French Central Exchange in the Person of Director General William R .  
Brarhers,2' Geroa 2, French Cmtral Exchange,zz andillwart c. Manager of 

Ip Substantial pornoor of both briefs are found in . ' b \ e r e q n  Immunity of i r m )  and i r r  
Force Exchanp Systems i rumsum inCourti ufFvreign Counrriei."OiticeoiGeneralCounrel. 
\ m y  and \r Force Exchange Senice ,  July 6, 1936, 42-30 

InLabar  Coun, Weribaden. October 8, 1938. unreported 
IlLabur Courr, Fonramebleau, September 20. 1954, unreported 
lZLabor Caurr. Bordeaux. October 4 ,  1954, unreported 
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the French Centrnl Exchange.23 In the latter case, a Justice of the Peace 
Court had granted a default judgment againsi the non-appropriated 
fund 24 but was reversed on appeal. These decisions, and that ofCohen 
Sold  c. French Central decided the follo\ving year, seemed 
to settle that an aggrieved fund employee could not sue his employer. 

Only one French case has been discovered involving a non- 
appropriated fund contract. In Montana "J. NCO Open Mers,2B a cryptic 
Justice Department note states that the fund was found immune from 
suit on a contract. 

As was pointed out in the introductory comments, France has held 
that the sovereign is not immune from suit for commercial activities. 
O n  this basis the French courts' refusal to accept jurisdiction when 
suit is brought against a recreational club is somewhat understand- 
able. However, as will be seen in the discussion below, Italian courts 
have considered that some non-appropriated fund activities may he 
commercial in nature. It is, therefore, not clear why the French have 
been unwilling to entertain suits against exchanges which are certainly 
the most commercial of all non-appropriated fund activities. 

JAPAN 
Only three cases arising in Japan have been discovered; all of them 

involve labor disputes. In  the earliest, Tomizu YuRamn D. Lt.  Col. 
DonaldD. Hmver," the District Court  of Amorirefused jurisdiction in 
a suit against the officer in charge of an officers' club. T h e  court, 
looking at the non-appropriated fund regulations and determining 
that the club was an instrumentality of the United States, concluded 
that the sovereign, as the real party in interest, could not be sued. 
However, in a decision later the same year (195j), Satorhi Ynmuguchi v. 
C u p .  Lincoln M C K U Y , ~ ~  another District Court accepted jurisdiction in 
a suit involving a nonammiss ioned  officers' club at ltazuke Air Base. 
Neither the facts nor the court's decision is available in the latter 
case. In  the third suit, Suzuki v. Tokyo Civilian Open  mer^,^^ the 
Japanese Foreign hiinistry appeared for the non-appropriated fund 
and made a suggestion of immunity which the court accepted. Since 
Japan adheres to the classical doctrine of total sovereign immunity, the 

sJCirii Tribunal, St. Nanaire,  Nmember 22, 1954, u n r e p n e d .  
"Judgment of hlarch 19. 1954, Justice of rhe Peace Coun, Sr. Naeiirc 
asCwilTr~bunal .  Fontainebleau, S o .  6-68 & 69of 1953, decided October 19, 1911, reversing 

2BTribunal I'Enitance, D r e w  (Eure-et-Lore). July 19, 1960. 
z'Case KO. 14C-4 of 1915, kmori Disrricf Caun, February 14, 1956: Z o .  7 1 .  Hanrei Jiko, 

1907(.\prii I ,  1956):2Jap. .4nn,ofInr L ,  140(1918) ,reporred~bnotn.Inrr  Hoover,[I9161 
lnf'l L. Rep., 291 (No. 2 3 ) .  

"Care \-o. Y-26 of 1956 Fukuakn District Coun, March 2 3 .  1956, S o  84, Hanrel liko. 25 

a pdgmenr ID absentia of Founriinebleu's Labar Court, dared February 15,  1914. 

(September I ,  1916). 
IsTokyo District Coun, Much 16. 1957, unreponed. 
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Yamaguchi case, in hich a court accepted jurisdiction. IS an unexplic- 
able deviation. 

ITALY 
.\ number of interesting cases hare arisen in Italy \I hich. it \i i l l  he 

recalled, has ahrays adhered to the limited doctrine uf swerr ign 
immunity. T h e  earliest reported decision. Branno 'i. Ministry o,f\lar, 3 0  

involved a suit on a contract by a canteen concessionaire \I ho appar- 
ently had been hired by a non-appropriated fund through the Italian 
Ministry of )Tar. Although the United States cuntended that the 
non-appropriated fund \!as immune, the Italian Supreme Court con- 
cluded that the contract did not involre a public act and that Italian 
courts uould have jurisdiction in such a situation. To further tarnish 
the  immuni ty  image,  fou r  defaul t  judgments  dgainst non-  
appropriated funds were granted by the Tribunal of Saples: three 
involved a Yavy Enlisted hlen's Club3 '  and one inioived a S a y  
exchange store.32 This  series of decisions culminated in the case of 
Vrnezuelan .Vauai Mission u. Bernadini and others33 II hich involted the 
alleged breach of an employment contract 11 ith certain Italian citizens 
hired to work in the defendant's officers' mess. T h e  \-enezuelans 
contended that their non-appropriated fund contract \I as immune 
from challenge. T h e  Italian Supreme Court, as it had in the earlier 
Branno case,34 concluded that the contract was of a private character 
and that the rights of the parties could be adjudicated. 

COSCL L,SIO.V 
T h e  cases described here are too feu.  and the facts tuci scanty. tu do 

more than suggest a feu conclusions. T h e  first of three is that \I hile 
the United States has consistently argued before Imerican courts that 
non-appropriated fund contracts are not contracts uf the United 
States, exactly the opposite approach is used in suits brought overseas. 
Suddenly, non-appropriated fund contracts are acts of a foreign 
sovereign, not challengeable in local COUKS. T h e  results are as ludi- 
crous as the position adopted, and are perhaps best illustrated in the 
German Margarine case discussed supra3j  in \rhich the plaintiff ar- 
gued that the exculpatory language of the non-appropriated fund 

" " C u m  of Cairatlon. June 14, 1954, [19I51 Int'l L. Rep , '56 (\0. 2 2 )  
"Caiano\ L 5 N a i ) , D u b b i o i  U.S \ a $ y . G r u t r y i .  L - S  ~ a i ) . T r i b u n a l o f \ a p l e r .  

March 2 1 .  1956 
"Tilena \ Shrp'r Srure h h u r c ,  Tribunal a i  Sapies, Jmua: 2 5 .  195' 
"CuurrofCaasarion, Octokr28.  IYjY, Reiirra di Dirirto lnfernaimnale XL111(196O)p ? 2 ;  

"Court of Carration. June 14, IV54, 119513 Inil L. Rep.. 756 ( S o .  2 2 ) .  
3bRatrerdamache Margarme l n d u i r r x  L European Exchange System Landgerxht .  

FrankfurdUain, December 6. 1956. unreponed 

[I9611 Inf'l. L. Rep 413, 
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contract and regulations, which purportedly immunized the United 
States from suit, proved that the contract was not an act of the 
sovereign. XLeanwhile, the United States !-aliantly adduced evidence 
to sholr that the non-appropriated fund is an arm of the Government, 
that it was not a suable entity, and that (as a corollary) such a contract 
\!as an act of the sovereign. One wonders how the Court of Claims 
would have responded to such an argument. 

Lye have seen in Chapter I that non-appropriated funds are integral 
parts of the Government and there can be no doubt that their con- 
tracts, and torts, are sovereign acts. \{'e have seen further that the 
publication of the Tate Letter seems to have triggered a rash of suits 
against non-appropriated funds; in 1961, the State Department and 
Department of Justice were compelled to set up a special procedure to 
handle such Himever, the United States has continued to 
argue that the transactions of non-appropriated funds are public acts 
(Jure imperii) and not private ones (Jure gestionis), and may thus not 
he challenged in court. n'ith few exceptions, notably in Italy, this 
argument has been successful. But, is it logical and does it accurately 
reflect the spirit of the Tate Letter? 

Neither of these questions is easily answered. T h e  question of 
limited or total jurisdiction has generated innumerable scholarly con- 
siderations, including one effort at predicting, on a nation by nation 
basis, the treatment which non-appropriared funds could expect over- 
s e a ~ . ~ '  

T h e  Department ofJustice shows no evidence of an intent to apply 
the Tate philosophy by waiving the immunity of non-appropriated 
funds. Assuming that this policy remains consistent, what may be 
expected of the foreign courts where such suits might be brought? If 
there is a gradual trend toward limited immunity, it is so gradual that 
in the foreseeable future the funds and the Cnited States will continue 
to enjoy immunity in those nations which follow the classical doc- 
trine. Ofcourse,  there are bound to he judicial aberrations and "anti- 
immunity" decisions are not likely to be appealed when they do occur, 
as is illustrated by the rarity with which adverse decisions have been 
challenged by non-appropriated funds overseas. Presuming the status 
quo in those countries which adhere to the classical doctrine, no such 
presumption can attach to those nations which have already accepted 
the concept of limited immunity. Italy has held non-appropriated 

"See unclsjslfied in~rrlvtion d w d  Junc 16, 1961, 5 3  4 m  J .  lnt'l. L. 5 3 3  (1962). 
*'Hemod, Sovrrrg.n h m u n i t y  and MJttar)l Atlmillii O+~enrar, Unpublished Them. Army 

J.AG School (1956). Col. Hermd did not have the rd>antage of Dcparrmenr ofJurrice files and 
apparentl) based his piper on personal experience, correspondence u i th  otherJudgs Adsocntei. 
and the andyrs nffareign cases hvolvinggovernrnenml commercial operarions. Considering his 
limited sour~es ,  he is quire rucceriful ~n predming "on-appmprrared fund S~IIUE on a country- 
by-country bars 
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funds subject to suit; u hile the situation there \rill not change, so fe\r 
Americans are stationed in Italy that it is doubtful that many cases will 
arise. France's position has remained anomolous; although adhering to 
the restrictive theory, her courts have persisted in considering non- 
appropriated funds immune. This  may be due to the fact that all 
non-appropriated fund employees hired by the French Government 
are under an "indirect hire"3B system. \r hich inrokes liability on the 
host government, while tort and contract claims hale  been settled 
amicably through administrative channels. 

.Although no substantial changes are predicted, as svme of the 
antiimmunity decisions become known, it uould not be surprising i f  
they had their effect not only on foreign courts bot on domestic ones as 
\\ell, Problems involving the concept of sovereign immunity are 
particularly susceptible to a comparative la\+ approach and if any 
.American & o n  14 ere to attempt a ne\\ tack in non-appropriated fund 
laa , these foreign decisions might well assume nen importance. .\t 
the very least, the Government's arguments before foreign courts 
offer the domestic plaintiff a valuable source of impeaching material. 
It'hile it can be argued that there are definite distinctions betueen thr 
immunity arguments advanced orerseas and those used in American 
courts, the fact remains that u hat is not a United States obligation in 
America undergoes a metamorphosis if subjected to an alien environ- 
ment and suddenly becomes an act of the so\ ereign. It is difficult to 
offer a legal reason for the difference. 

C H A P T E R  \ I  \ I ISCELLA\EOLS PROBLE\IS 
I \ \  OL\  I \ G  \ O \ - 4 P P R O P R I A T E D  FLYDS 

.As w e  have seen, the anomolous status of non-appropriated funds 
has caused confusion in the major areas of the l au :  torts, contracts, 
taxation, and constitutional relationships. Prior chapters have corered 
the bulk of administrative and judicial opinions pertaining to non- 
appropriated funds, holyever, there remain a f e u  topics u hich merit 
some comment. These subjects will be considered in random order. 
the only underlying theme being the impact of non-appropriated fund 
status on various legal concepts and statutes. Houever ,  it uould be 
well to start u i th  a short discussion on the limitations, if any. [if 

non-appropriated fund operations. 

"The indirect hire iysrem ii  bared on a conrracrafemplaymenr betireen rhe hurt n a t m  and 
the employee. u ho IS then dmcred 10 uark a t  an Xmersan mhrary ~ n s t a l l a f ~ i m  .Although the 
employee k ruperiired and paid by the %mersani,  h s  employer 1s the hosr p e m m e n r  
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CREATION OF NON-APPROPRIATED FUNDS A N D  THEIR 
AUTHORIZED A C T N I T I E S  

In the chapter devoted to the historical development of non- 
appropriated funds, it v a s  seen that co-operatire stores were the 
traditional source of fund revenues. Lf‘hile the total assets of non- 
appropriated funds have never been published, we hare  also seen that 
post exchanges and ship’s stores operations are by far the largest 
contributors to recreation and welfare funds and that Exchange Ser- 
vice contributions to Army and Air Force \Yelfare Funds in the past 
five fiscal years have averaged fifty-six million dollars per annum. 
Money from these stores, limited sums appropriated by Congress, 
and revenue generated by various quasi-commercial activities, such as 
bowling alleys, messes, and other clubs, all serve to meet the recrea- 
tional needs of servicemen, their families, and civilian employees of 
the Armed Forces. T h e  fact that money is available seems to account 
forthe need for such activities: ifthere could be said to be a Parkinson’s 
law for non-appropriated funds, it would be that “Need expands more 
rapidly than the revenue arailable to meet it.” Non-appropriated 
funds expand and proliferate in order to consume the revenue gener- 
ated and to produce more income to meet greater demands. 

tf’ith few exceptions, fund attempts to broaden the sources of 
income have been successful. In the chapter devoted to fund history, 
we saw that one of the earliest limitations imposed was a prohibition 
against the sale of Government property,’ Subsequent decisions of 
the Judge Advocate General of the Army,  made shortly after the turn 
of the century, stated that a post exchange might sell electricity to 
officers’ quartersz and could rent a building, supply furnishing, and 
then establish a dormitory for transient military personnel in Ma- 
r ~ i l l a . ~  Certainly these activities were outside the scope of the original 
“co-operatire store” concept but, Parkinson’s Law was beginning to 
operate. 

The re  u-as, however, a limit to u,hat a single exchange of- 
ficer could supervise, as well as practical limitations on the amount of 
capital u,hich could be made available for expansion. One of the 
easiest ways to meet this problem was to enter into so-called 
“concessionaire agreements” with private individuals who would con- 
tract to meet the need for services. One of the earliest allusions to this 
practice is found in an ? a n y  Judge Advocate General opinion 
urit ten during \l‘orld if’ar I.’ Like so many of its kind, the opinion 
was concerned with the right of a non-appropriated fund to stop a 

‘Xiore 9 ,  C h a p  I1 nrpro. 
*Dig. Op. JAG 1912-1917, 2 1 1  

‘id. at Zl!. 
JAG Val. I ,  I P l i .  98. 
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soldier's pay for debts; it stated that while the procedure authorized 
for \i ithholding money for debts to the Government 11 as available to 
post exchanges, it could not be used for debts to pri\ate laundries. 
Hoireier .  the opinion suggested, the post exchange could contract 
\rith the laundry and the servicemen could do business through the 
exchange, thus creating a debt in faior of the latter. Ofcourse, such an 
arrangement u as ad\ anrageous to the concessionaire. as \I ell as to the 
nun-appropriated fund, and such agreements became more and more 
common in subsequent years. T h e  Cumptroller General of the Cnitrd 
States (v hose relationship u i th  nun-appropriated funds \rill be con- 
sidered shortly) challenged the propriety of some of the S a y ' s  con- 
cessionaire agreements and. in 19?8, required that the proceeds be 
turned into the General Fund of the Treasury as \tiscellanrous Re- 
ceipts.'This controiersy continued as late as 1543. v hen the General 
.lccounting Office adtised that the receipts nf a I -avy  cafeteria, run 
on a concession basis, could not be retained as non-appropriated funds 
but had to be turned o \ e r  to the Treasury. '  Retention (if such funds 
must  have been subsequently authorized since concessionaire 
agreements are often entered into by post exchanges and ship's service 
stores.' In 1547, houever, the Judge Advocate General nf the \-a\? 
opined that messes could not be run on a concessionaire basis8 and,  
since then, none of the seriices hale  done so. 

APPROPRIATED FL:VD SLPPORT 

It \rill be recalled that an early statute rohibited the suppa t  of post 
exchanges and gardens n ith a p p r o p r i a t ~ ~ f u n d s . ~  .As can be imagined, 
this prohibition has been strictly construed by the .Armed Forces. 
;\Ithaugh the Judge idrocate  General of the Army prohibited the sale 
of appropriated fund property to increase the funds' revenues," free 
furl and lights ue re  authorized for canteens;" this privilege a a s  
subsequently extended to exchanges and their operations, although 
not to concessionaires.l2 n h i l e  enlisted men and officers were de- 
tailed to duty in exchanges, a statute l 3  prohibited men from acting as 
officers' servants, and \{as, apparently, interpreted to preclude the 

~~ ~ 

I%B - ' \ \ + I 3  12801141 September 2 5 ,  1928. .C"mp Gen 806 11928). 
n\LS. De'. i -955642 \larch I Y ,  1941 
'See,  for example, the Arm) and Air Farit Eabaongi Sirwe L g d  .Manuof which o m t a i n i  

numeions forms for such agreemenrr 
d J I G  I1 RT ro. Ju ly  24. 1947. 
* I 0  u.s c 47'9. 9::v. 
lo\-ore I w p m  See also Dig Opr J I G  IY12-IYI-, 106, m u  hich a post cummandcr u d s  

pmhihirrd from leasing gnirrnmenr land under terms u hich \inuld require the l e s i ~ r s  to p i \  
rheir rent [n the p s ~  exchange 

l l j l  J I G  Record B a d  I 8 8 2 - I S Y 5 .  219 
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former's assignments to officers' messes.14 An early Court of Claims 
decision, ll'rlliam \ ,  lnited States, l 5  held that duty at an officers' club 
fell n ithin that prohibition and that enlisted men could not be used as 
Jraiters. Today, officers and enlisted men are assigned to messes in 
supervisory positions only, while h-avy Steu ards in messes ashore are 
authorized on the grounds that they are a necessity for life aboard ship 
and, therefore, must keep current in their duties uhile serving ashore. 

In  1941 the Comptroller General authorized shipment of non- 
appropriated fund property via Government Bills of Lading.'O Sub- 
sequently, the privilege of shipping at Government rates was revoked 
on the grounds that since the Government did not become responsible 
for the non-appropriated f u n d s  obligations, the beneficial rates could 
not be used in shipping fund property.' ' A fen. months later, the right 
to use Government Bills of Lading was a-i thdraun without explana- 
tion.18 Yet, in recent years, non-appropriated funds have been au- 
thorized to ship cargo overseas via the Military Sea Transport  Service 
at  no cost,lS and to seek the free transportationof passengers and cargo 
overseas on military aircraft.z0 Similarly, non-appropriated funds 
have had the privilege, for some twenty years, of sending telegrams at 
Government reduced rates.21 \i'hile S a v y  ship's service stores were 
initially authorized the use of franked envelopesZZ and this privilege 
u a s  later extended to messes,23 only some non-appropriated funds 
presently use Government "penalty" envelopes. In 1946, Congress 
passed a la\+ limiting Government rehicles to official uses;z4 less than 
a year later the Judge Advocate General of the S a v y  concluded that in 
vieu of Second Standard Oil, non-appropriated funds u ere an official 
Government activity and could use Gmernment  vehicles,z5 Today,  
all the serrices, under the authority granted them by Department of 
Defense Directive 1330.2, published on January 19, 1953, accord 
non-appropriated funds extensive appropriated fund support in- 

l41V Bull J.?.G 2 - 8 ,  reported a rmy Court M m a I  2801 1 5  (1945) in \% hich an enlisted mm 
coniicredofdirobeyinganorder toperform KPatanofficerr'mesr defendedonthe bas,$ that the 
cited statute made the order illegal. The Judge Adiocare General of the Arms held that under 
the circumstances the order had a military purpose and u u  legal 

"44 Cr. CI 1 7 3  (1909). 
'BZlr.Comp Dec B-l8342,Julyi, 1942,citedinIBull  JAG76  SeealsoIIIBuil.JAG3i 
"I  Id 1.6, 
l B 1  Id 311 T h e  opiniunr referred t o  in notes 16 through 18 all concern porr exchanges; 

'@Para. 49 ( I )  (c) and (2) (h). A R  55-168. 
* O P a r i r  4a(l) ,  i(bXl)(sl(6), 4FR i&lj 
21Lerrer, Secreriry of the Federal Communications Commission to the Judge 9d\ocate 

" J 4 G .  HJD. ec ,  December 16, I942 
z 3 1 d ,  January I ,  3941 
"516. P.L. 600, 60Sfat 810(1946), i U.S.C 7 8 .  
zJJ.lG 11. RT. eo , \ lay i, 194; 

prcrumahly they u e i e  made applicable t o  all non-appropriated fundr 

General of the Uwy,  J.?.G. I1 HJM ac. May I:, 1944 
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cluding the use of buildings constructed with appropriated funds. 
T h e  Directive \I as subsequently implemented by Service regula- 
tions.26 T h e  nature of this support I S  illustrated in .Appendis 1. 
l l i l i tary installation commanders, appropriated fund employees. 
h a l e  been g i \ e n  the au thor i ty  to employ  and  dismiss non-  
appropriated fund employees.2' approve contracts,Pe and provide 
sanitation. security, and fire p r o t e c t i ~ n . ~ ~  l ioremer ,  one regulativn 
specifically states that buildings erected \i ith Exchange Ser\ ice funds 
become the property of the Cnited States.3D 

This recitation of appropriated fund support has a number of 
purposes. It illustrates another aspect of our Parkinson's L a u :  that as 
non-appropriated funds grou more uealthy and extensive. they look 
more and more to the United States for suppor t  This  same catalogue 
emphasizes the lack of logic implicit in attempting tu treat non- 
appropriated funds as priT-ate, nongovernmental acti\ ities. v hether 
the effort be a state's. in attempting to tax a non-appropriated fund, or 
a plaintiffs, in attempting to sue one as a private entity. H o a e \ e r .  if 
this roster of Governmental ties emphasizes the public naturr of 
non-appropriated funds, an interesting question arises. 

C A S  .VO.Y-APPROPRIATED FC;A'DS RE A L D I T E D  BY T H E  
GE.VERAL 4CCOL3'TI.VG OFFICE? 

In a \I ord, the .Armed Services' response tu this question \I o d d  be 
''no." Ho\i eLer, the L'nited States Gocernment Organization .Manual for 
3964465, in discussing the purposes of the General .Accounting Of- 
fice, states that: 

It has responsibility for performing an independent 
Corernment-\i ide audit of receipts, expenditures, and USE of p u b  
lic funds bv dmartments and aeencies of Federal Gorern- 

and examine anv books. documents, papers.or records . . . ofan!- 
department or ;stabli~hment.~~ 

In tie= of this statement of authority, the first question tu be 
ansuered IS whether or not non-appropriated funds are public funds. 
Black? L a 2  Dictionary defines public funds as: 

.in untechnical name fin (1) the revenue or mnner of a gocern- 
ment. state. or municipal corporation; (2) the bonds. stocks. or 
other securities of a national or state government. hlonev. uar- 
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rants, or bands, or other paper having a money value, and belong- 
ingto thestate,or toanycount city, incorporated townorschool 

[authorities citex'. . . The term applies to funds of 
I subdivision of state wherein taxes are levied for 

T o  the extent that non-appropriated funds are the revenue or 
money of a government instrumentality, funds are public and fall 
within both the first and second definition ofBlock. T h e  problem is, of 
course, that these funds, while "public," in some senses, have not been 
subjected to the same controls and safeguards as those imposed on 
appropriated funds. 

This  paper is devoted to the non-appropriated fund's ambiguous 
status, so it would serve no useful purpose to reiterate that which has 
already been said about the funds as Government instrumentalities. I t  
will, however, be valuable to examine the attitude of the General 
.iccounting Office, and its predecessors, towards them. T h e  earliest 
reported Comptroller's decision, u hich concerned a Navy canteen (a 
non-appropriated fund) and an appropriated fund mess, suggested 
that both u ere subject to audit, although the Government would not 
be liable for any loss of money for the former.33 In  1915, the then 
Acting Secretary of the h-avy, Franklin D .  Roosevelt, advised the 
Comptroller of the Treasury that the latter had no jurisdiction over 
non-appropriated funds. Apparently the h-a\y was successful in its 
efforts to preclude such audits, since the next allusion to them was 
some nineteen years later when the Judge Advocate General of the 
Navy concluded that the newly organized General Accounting Of- 
fice had no more authority in this area than its predecessors.34 How- 
ever, the matter was not settled until after R'orld War 11. An unpub- 
lished decision of the Comptroller General, rendered in 1942, held 
that commissions from vending machines 
posed of 63 military men and over ln,nnn c 
for the former's recreational (non-approp 
money received should be turned into Miscellaneous Receipts of the 
Treasury.s5 Although the Judge Advocate Gene 
not publicly disagree, the fund's custodian was cr 
the auditors entrance without permission of the tVar Department.3B .I\ 
year later, the Army Judge Advocate General stated that the General 
.iccounting Office had no interest in non-appropriated fund rec- 
o r d ~ . ~ '  

871VBull JAG 106. uhichInconrideringrheapplicabilir).ofrhe.~crof]uly 7 ,  1941, 5 7  Star. 
180,44 U.S.C.  166, ronon-appropriated fund records, concluded fhnf while the appmval ofthe 
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During the House Armed Services Committee Heurings bgore a 
Speciul Subcommittee on Resale Activitiesofthe Armed Seroicer, which were 
held in 1949, a representative of the General Accounting Office 
testified that his office felt that non-appropriated funds, particularly 
the post exchange activities, should be audited. He stated that, while 
the General Accounting Office had reached this conclusion during 
World \t-ar 11, the War Department had r e fused -on  occasion physi- 
cally barring General Accounting Office auditors. and the Comptrol- 
ler General had not insisted.38 .\t the conclusion of the hearings, the 
subcommittee stated that the General hccounting Office had agreed 
to forego its insistence on regular audits in return for a guarantee that 
non-appropriated fund accounting procedures would be changed to 
meet the General Accounting Office's more stringent standards,3a 
and thus the matter stands today. 

PROC LrREME.Y7 

Ifnon-appropriated fund assets are not public, in the sense of being 
subject to audit by the General Accounting Office, then it might he 
reasonable to conclude that the various statutes which pertain to 
Government procurement do not apply to funds. This  is generally 
correct but there are a number of exceptions. By administrative 
determination, the Walsh Healy .\ct40 has been held to apply to 
non-appropriated fund contracts on the basis that the .%ct states it u ill 
apply if the contract a a s  executed by an agency of the United 
 state^.^' T h e  Davis Bacon was made applicable by a similar 
decision.43 although it has been q ~ e s t i o n e d . ~ ~  One court has held the 

Natlonal Archrves and Congress %as requved before the records could be d e r r r q e d ,  the 
General Accounrmg Office's permission need not be sought 

881949 Htormgi. 1701 er req. 
3gSukommnirrac R e p i  LO rbr Full Commitat on Inwrtigotroni o/ReioIi Aitwrrwxof rhr AmrdFor ia ,  

8 1 r r  Gong 1st Sesi , 1809, A S Document 106 (1949). Compare S Doc 149. -2d Cong 2d 
Sers. (19121. 

"49 Stat. 2016 (1P16).  as  amended, 41 C S.C 15-45 (19581 
" I1  Bull J S C  475. Ariord VI  Bull. JAG 74 ,  In re Park Sherman Co Depr of Labor 

HeiringLxaminer'r Ikc pC424.  Feb. 2 1 .  1954110!\ Hcarer 140 Seealrolnra Unmd B8rcu81 
.Aprd 2 5 ,  1961,Bur Cf. United Biscuit Ca Y .  L<i rn ,  Gird 

S o .  278-61. D D.C.. I k c  I ,  1961, 48 CCH L b o r  cases p 11,517 
' * A c t  of Zlarrh I ,  1911, ch. 411, B 1, 46 Stat. 1494 (19111, ar amended 40 U.S.C 2 - 6 2 ,  
''Letter IO the Depanment of the .Amy. dared .March 21, 1955 fmm Arn Sokitor. Dept of 

labor .  
"Donahue T h e  D n i r  Bacon 9cr and the Walsh Healy Public Conrract <cf 9 Cumparism 

of Cmerage and \ .Lmmumllage  Prare ioni ,  X X l X  L a r  & Contemp Rob. 488, 501 concluder 
rhat'rhc. IS a close questan mmmuch 8s the A c t  refen to c o n t n c ~  to uhich rhe Cnrred Starer IS a 
parv and the c o o t m t  ~mmuniry cases haw held that fund ~ o n f r i c f s  \ i t re  nor ~ o n f r ~ c f s  offhe 
Cnired Starer He is also rroubled by the Supreme Coun's dirrmcrion in Paul Y .  United Stater 
171 U.S. 245 (19611 berueen appropriated and non-appropriated fund  contract^ In iupporr of 
the Depirtment of Labor rulingsupra, he cites the Phomir Asuronir case (note 46 mfre) m d  a 
Comprroller General decision holding that the Dual Compensation A c t  (discvised mfre a t  p 
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Miller Act4' applicable to non-appropriated funds contracts. In 
United Stater z'. Phoenix Assurance Co., the United States District 
Court for the Northern District of California was faced with a situa- 
tion in u hich a private contractor had been hired to build a library 
building at an Army post. T h e  contract forms used u e r e  United 
States Government Standard Forms but had been amended to make a 
"Special Facility Fund" the other contracting p a r t y  T h e  contractor 
breached; when the non-appropriated fund looked to  the surety, that 
company, which had not noted the amendment in the forms, refused 
to finish the work. It hen suit was initiated, the surety contended that 
a building constructed by a non-appropriated fund, even though 
erected on Government property, \bas not a "public building" within 
the meaning of the Miller Act. Apparently, the defendant u a s  relying 
on those cases which had held that non-appropriated fund contracts 
u e r e  not contracts of the United States while the Lnited States used 
the tax (immunity) cases. T h e  court concluded that since non- 
appropriated funds are arms of the Go\-emment, a fund building is a 
public building. Thus ,  the United States may seek judicial enforce- 
ment of its contractual rights against a recalcitrant contractor; but 
u h e n  the role is reversed, the contractor's only recourse is administra- 
ti\-e. 

Non-appropriated fund contracts are nou being executed and ad- 
ministered by appropriated fund contracting officers. A recent revi- 
sion to Air Force Procurement Instructions, AFPI section IV, part 
50," requires appropriated fund contracting officers to  enter into and 
execute contracts for construction work and architect-engineer ser- 
vices funded completely from non-appropriated funds; the only ex- 
ceptions to this rule are Exchanges and operations involving the Army 
and Air Force Motion Picture Service. An .4ir Force publication 
which announced the revision stated: 

This exception t o  the rule that contracting officers may act only 
in an advisory capacity on contracts obligating only non- 
appropriated funds vas considered necessary in meeting the re- 
quirements of applicable Federal statutes (labor laas, etc.). In ac- 
com lishing such contracts, contracting officers must obtain writ- 
ten locumentation from the appro riate AF welfare board 6r fund 
custodian ap ro\ing the use of t l e  non-a propriared funds and 
assuring fun8av;ilability when required g r  payments under the 
cont ra~t . '~  

4701 applied to fund employees .!.pprenrl) the m d e  was uriffen M o r e  the Coun oic ln lmr  
concluded h Gradall \ .  Unired Srater, 129 F 2d 960 (Ct. CI. 1961) and Cockrlli v Unired 
Scares. X o .  315-58, May IO, 1963,rhar~heActdldnot1pply Theaurhoralroconcludesrharrhe 
Contrrct Vork  Houn Standards act, 5 0  101-106. 16 Stat. 157-359(19621. 42 C.S.C. 327-332 
~ppl ie i  to fund conlracts since i t  is applicable to federal public works 

'&Ch. 642. D I .  49 Sf i f .  791 (19151, 42 U.S.C. n o  
'*I61 F Supp. 711 (N D. Calif 1958). 
"4FPI Revision 45, August 28, 1964. 
"XVI T h e  TIG Brief 11 (1964) 
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One might \bonder if a standard form government contract. signed 
by a contracting officer. and involving a "public building' erected 
with non-appropriated funds, might not give the Court of Claims 
r o p e  pause, if the United States argued that this v a s  not one of its 
contracts. 

T h e  Executive Order pertaining to non-discrimination in employ- 
ment has been applied to the funds,'8 and present practice indicates a 
similar application of Executive Order 10998, 9 hich authorizes Go\- 
ernment employees to join labor unions.5o 

CRIMI.\AL LAM' 
[Then \\e consider the elaborate distinctions d raun  betueen ap- 

propriated and non-appropriated funds. it is not surprising that the 
confusing status of the funds nould be reflected in the area of criminal 
la\!, Since the basic purpose of the criminal charge is to ad\ ise the 
accused of his offense u i th  particularity, the most troublesome ques- 
tion involving non-appropriated funds is xrhether or not their prop- 
erty is property of the United Statea. LVhile modern criminal pleading 
has de-emphasized strict adherence t~ Common Lair technicalities, 
indictments still fail \ \hen oanership is improperly alleged. It \I ill he 
seen that this problem of pleading has arisen \I ith some degree of 
regularin.. as has a more basic question, the applicability of certain 
statutes \I hich pertain to crimes against the United States. 

T h e  earliest discwered opinion, rendered by the Judge Adrocate 
General of the Army in 1880, states that a theft of musical instruments 
purchased \I ith non-appropriated funds but used by an appropriated 
fund actility (a military band), vou ld  be a theft ofpublic property.j '  
However. thirteen years later, the same source, in talking about 
failure to pay a debt due a post exchange, concluded that 

The civil obligation not being to the United States, the failure to 
meet it cannot . . , in mv opinion involve a criminal liabilits tu the 
United States which ma; be taken cognizance of by a United States 
militar3- ~ O U I T ~ ~  

.And, while fraud committed bl- a post exchange steuard u a s  
considered a military offense,j3 falsification of non-appropriated fund 
records and embezzlement of the funds \I ere not considered constitut- 
ing a falsification of public funds.j4 

xcc Order105!i. ! 6 R d  Reg 19::(1561):L,ec.O1dei 11114.!8Fed Reg 6+83(1563). 
"2' Fed. Reg i i l  (IV62) 
i ' Y L I \  1842-1885 JSC Record Book 245 
1'61. 1 8 8 ? - Y j  ISG Record Book. 479. 1 6 1  
6 3 ~ ~ ~  op jic 1501. jja 
" C W )  15CL1918. 1- In rhii regard ~t I S  entirely possible that  there h i a s  nu requlremrnt 

imposed by rcgulariun that "on-appropriated fund recardr be k p r  26 Comp Gen I!! 1IY461 
porn? o u t  that  U a ~ v  messes xiere unregulated fur some !ears 
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And thus the matter rested until 1921 when the first federal case 
pertaining to non-appropriated fund criminal offenses \I as decided. 
Keane T. United Siater5j was decided by the Fourth Circuit in 1921. 
The  accused had been convicted of conspiring to defraud the United 
States. He appealed on the basis that the facts established that the 
fraud, if it existed, was against a post exchange, which \I as not u ithin 
the purview of the statute under which he had been conricted. T h e  
Circuit Court’s opinion seems to have turned on two issues, one minor 
and the other major. The  minor point seems to hare  been the fact that, 
\I hile non-appropriated funds ue re  authorized by regulation, they 
ue re  not required and a e r e ,  therefore, basically voluntary associa- 
tions. However, the court’s main reason for rerersing the conviction 
was the fact that non-appropriated funds \sere (redundantly) not 
appropriated by Congress and, according to the court, \T ere not public 
moneys. The  latter conclusion n a s  based on very weak authority: two 
n’orld War I Board of Contract Adjustment decisions in ah ich  the 
Board had held itself lacking jurisdiction in non-appropriated fund 
contract disputes,je and the early statute5’ nh ich  had held that no 
funds would be appropriated for the support of post gardens and 
exchanges. The  statute, said the court, u as the only reference to post 
exchanges ever made by Congress. T h e  court formulated a test-that 
Congress must appropriate funds to maintain and operate the activity 
being defrauded, before the criminal statute would apply. On the face 
of it,  the conviction failed to meet this standard and w a s  reversed. 

One judge dissented inlieane, but his disagreement did not go to the 
nature of non-appropriated funds, turning on the fact that there had 
been a corrupt agreement for an officer of the Cnited States to be false 
to his duties; using this rationale, there uould have been a conspiracy 
to defraud the United States. 

Keane has been rarely cited, in any context, for 1\10 reasons: the 
Government argument that non-appropriated funds are instrumen- 
talities of the United States is not supported by theKeane opinion and, 
in the light of changing circumstances, the anti-instrumentality camp 
could not depend on its reasoning either. LVhileKenne’r rationale u as 
valid at the time it was written, Congress did subsequently allude to 
non-appropriated funds, and they did become something more than 
voluntary associations as the right to organize and disband them was 
taken out of the hands of the membership and taken over by military 
commanders. Moreover, during the following two decades, starting 
u i th  Firrt and culminating in the Second Standard Oil case,js a 

5 e 2 7 2  F. 5 7 7  (4th Ca 1921). 
“ I  IVar Departmen? Board o f c o n e a c t  -\dlurfments 160 and 5 2 7 .  dircurredrupra at p 396. 
$‘Z; Sur. 1 7 8  (1892). divursedruprn 81 pp. 165. 
”United Stares \ .  Query 2 1  F Supp. 7 8 4 E  D So. Carolina 1917). 
58116 U.S 481 (1942). 
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number of federal courts concluded that fnr sume purpuses at least. 
nun-appropriated funds ue re  instrumentalities of the United States. 
Thus,  like the smile of thc Cheshire cat inA1ice's Adc3enturer in Il'onder- 
land. the fact o f t h e  Keane opinion remained long afrer its substancr 
had disappeared. Today,  !I hen post exchange sales are in the milli(ina 
of dollars dnd the Governmental naturc of non-appropriated fund 
operations is neler  less in doubt. it seenis certain that the Keane 
ctin\iction vould not hare been re\ersed 

This  conclusion is supported by four opinions rendered in the earl!- 
1960's. The  first, H a r k  :, the L'nited States,6o in\dved crimes involv- 
ing the Lurupean Exchange Serlice. T h e  indictment \I as brought 
under 18 U.S.C. 202 and 3 i l  \\hich relate to acceptance ofbribes b>- 
employees [if the L-nited States and ciinapiracy to defraud the United 
States. T h e  defendants drgued that they \ \ere  not federal emplnyees. 
but the Circuit Court of .Appeals for the Fifth Circuit concluded that 
as employees of an instrumentalitv uf the United States they a e r r  
subject td prosecution under 18 U.S.C.  202. Surprisingly, the circui t  
Court's opinion does not allude to theKeane rationale in its discussion 
of the conspiracy count, nor did the defendants apparently raise the 
issue. IHo\ve\er, the court's opinion tied the non-appropriated fund to 
the United States so firmly that one could reasonably conclude chat 
Keane had been or er-ruled by implication. .A year later the L-nited 
States District Court for Xlissouri in L-nited States T. Brethauer" \\as 
called upon to consider a prosecution under 18  U .S .C .  1001, uhich 
declares it a criminal offense to make false statements in any matter 
which falls ni thin the jurisdiction of any department or agency. I n  
Brethauer the false statement related to business \\ ith a post exchange, 
and the defendant, relying on Keane, moled to dismiss. \ihile the 
Brethauer opinion, \I hich denied the defendant's motion, turned in 
large part on the fact that the "false statement" statute \\as much 
broader than the statute in Keane, the court debated an extensile 
portion of its opinion to an analysis of the nature ofnon-appropriated 
funds. The  Court noted that while post exchanges do not ha\e a 
statutory paternity, "Congress has constitutional pouer  to authorize 
the adoption and legitimatization of many institutions that it may not 
have earlier chosen to sire."62 

.After considering Second Standard Oil and the statutor)- enactments 
pertaining to non-appropriated fund employees, the cuurt concluded 
that the post exchanges ue re  ni thin the jurisdiction of a federal 
agency. T h e  motion \\as dismissed and the defendant \ \as sub- 
sequently c o n ~ i c t e d . ~ ~  

301 F !d 161 (5th Cn iY62). tirl denied 3'1 r S k l i  (iY62) 
214 F Supp 8 2 U  (I\ D \lo 19631. 
Ibd 

8 3 ! ! 1  I Supp 503 { \ L D  \L, I Y 6 3 i  
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In a somewhat similar case, decided the same year, United States v, 
Howl l ,  the Goremment  brought suit against post exchange conces- 
sionaires who had understated their gross receipts in order to limit 
their commission payments. \Vhile the 1-inth Circuit dismissed those 
counts of the Cnited States' suits which were based on the False 
Claims ;\ct," the court overruled the defendants' contention that the 
United States was not the proper person to bring the action, since the 
money allegedly due \!as to he paid to the non-appropriated fund. 
T h e  court concluded that if post exchanges a e r e  federal agencies for 
the purpose of the Tor t  Claims .-\ct and enjoyed Governmental im- 
munity, they were such an integral part of the Government that the 
United States could sue tu protect their interests. Almost the same 
rrasoning \+ as folloued in an opinion covering the Gorernment's civil 
suit against Brerhauer (whose criminal prosecution is discussed rupra). 
\Vhile that District Court concluded that the False Claims . lct  did not 
apply, it left open the question of the United States' right to bring a 
civil suit." 

Hox erer,  these four decisions were thirty years in the future, and a 
number of other cases arose in the interim. In 1931, a sailor's convic- 
tion for embezzlement of non-appropriated funds \\as rerersed be- 
cause it \% as based solely on the fact that he \% as proren to have had 
possession of the funds and subsequently could not account for them. 
T h e  Judge .idrocate General of the Navy concluded that \\ hile this 
was enough to sustain a conviction involving public money, it was not 
enough 1% hen non-appropriated funds were involved." Similarly in 
1950, the Judge . ld\ocate General of the N a r y  rerersed a conviction 
for theft of property of the United States intended for the Saval  
Serrice; the property in question was \I hiskey, stolen from an enlisted 
men's club. T h e  reversal was based on the reasoning that non- 
appropriated funds are, by their nature, not appropriated, and, there- 
fore, property bought v i t h  these funds is not 

However, not all prosecutions involving non-appropriated fund 
crimes failed, as is illustrated by a number of Army opinions rendered 
during IVorld \Tar 11. .-\rticle of !Tar 93, pertaining to theft from any 
person, was held to apply thefts from a laundry fund,Bg as \!ell as 
thefts from other funds.70 .llthough non-appropriated fund records 
were held to he official, in the sense that one could he convicted of 
falsifying them, 7 1  it appears that the theft of funds could not be alleged 

"318 F.2d 162 (9th C r .  1961) 
B b h ~ ~  oiv larch  2 ,  1863, ch  6 7 ,  D B  I ,  3 ,  I 2  Stat. 696, 698. 31 L.S.C.  Z J I .  
EeUnired Starer v Brerhauer 2 2 2  F. Sum 500 (D. \lo. 19631, rez'd {orfuribrr brieii 
B 7 C M 0  12-1931, 1 5 ,  
BB\lM Gregory, I \dlrm Lee19 17-20, March 24. 1950 
dsC\t 244621. I l l  Bull J.AG 99 
'OCIt ET0 8161. IV Bull J9G 2 3 2 .  
"C\I ET0 8164, IV Bull. J4G 2 3 2  
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as a theft of public money under Article of \\ ar 94 because there \I as 
no requirement that such money be turned m e r  to the Treasury. 'z 
Since the passage of the Uniform Code of .\lilitary J ~ s t i c e . ' ~  the 
problem of alleging 011 nership rarely arises because the punishments 
for theft from a nongovernmental entity are the same as those in cases 
iniol \ ing thefts from the United  state^.'^ 

O n  occasion, the right of the military to use enlisted persmnel in 
certain types of non-appropriated funds has been questioned. T h e  
problem arises in a criminal context \!hen an individudl. accused of 
disobeying a la\\ful order, defends un the hasis that R.S. 1322," 
nhich prohibits the use of enlisted men as servants. makes the order 
illegal. In R'orld \!ar 11, a soldier. who raised this defense. vas  
con1 ictrd of disobeying an order tn perform li. P. at an officers' mess 
In 1945. thr  Judge .?.dvocate General of the Army concluded that, 
~ h i l e  it appeared that the soldier v a s  being called on to act as a 
serrant, he was in fact being used in furtherance ofa  military purpose 
and the order \! as therefore legal.'6 .i similar decision H as reached by 
the Court of lfilitar>- .\ppeals in 1 9 j j , "  

\ O\-ilpPROPRIATED F C Y D  PROBLEMS IVVOLVLVG 
RETIRED .MILITARY PERSO\.\EL 

Section 2 1 2 a  of the Economy i c t  ofJune 30, 1932, as amended,7B 
also k n u v n  as the Dual Compensation La\!, prmides that a commis- 
sioned officer, if retired from the federal service and continuing to 
\I ork for the G(JT ernment in another capacity. cannut earn more than 
an aggregate of ten thousand dollars from the t\io sources. T h e  clear 
purpose of the la\{ is to limit Government employment expenditures. 
Of course, the qurstion arises as to n hether or not a retired senice- 
man, employed by a non-appropriated fund, is subject to the Act. In 
1934, the Judge Adrocate General of the Nai-y concluded that the .\ct 
did not apply because the individuals who hired non-appropriated 
fund employees did not have the authority to hire Government em- 
ployees.'Y The  same opinion used the fact that the Comptroller of the 
Treasury u as not concerned with non-appropriated funds as further 
cridence that the .Act did not apply. \That the \-avv failed to realize 
was the fact that the Comptrolie; was definitely 'interested in thc 

"C\l 31085. \ I11  Bull JSC 1 3  
' 3 1 0  I -  5 r Rni . . . . . . . 
"Secgcniral l !  S L \ l  4 T 4 B c r g m  ' C \ I R  501. i!R iIY5l)ld~sientlu hzch uhiieIt ~ n \ o l \ e b  s 

trcd under r h e  Srriclec o f  II ir, discuses the w n e r r h i p  of "on-appropnared fund properr! 
10 L- 5 C 361Y and 8619 

"C\1 280115 I\  Bull J \G 2 - 8  iIY45) 
"United Stares \ Robinson. 6 L . S . L  \I S 14?, 20C \ I  R 63 CompireL'mted Stares! 

i I o d b r u h t , l 2 L '  S C  \I S 4 5 0 , l l C  \ I R  ~6.1niihichrhrlssueiairaiiedburnardecldcd 
'8Scr c d J m e  10. 1912. ch 314. 5 2 1 2 ,  47 Stat 406. a i  amended, 5 L 5 C. '9% 
' ~ C \ i O  Y-IYI4 io 
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expenditure of retired pay which was, of course, appropriated money. 
T w o  years later, the Comptroller held that the Act did apply to 
employees of the A-aval Academy laundry, a non-appropriated 
fund; n o  the following year, he reaffirmed his opinione1 and, u.hen his 
ruling 1% as challenged before the Court of Claims in the case ofSullivan 
v. UnitedStater," the court agreed that the Act applied. In an unpub- 
lished opinion rendered in 1940, the Comptroller extended the Act's 
application to post exchangesn3 but was compelled to reaffirm it five 
years later.n4 In 1946, he made it clear that the Act also applied to 
Navy messes ashore (i.e., officers' 

One  could conclude, from the number of rulings required, that the 
Armed Services did not make any effort to bar retired personnel from 
non-appropriated fund employment but preferred to interpret each 
ruling as applyin only to the individual concerned. However, this 
was not the case; k x h  ;he Army and S a v y  announced their decisions 
to their subordinate units and concluded that the . k t  did apply to all 
non-appropriated funds.nE However, it appears that retired personnel 
were still hired by non-appropriated funds and that, short of periodic 
auditing of retired pay records, no steps were taken to advise retirees 
of the problem. 

. i s  a result of an audit, money was withheld from the pay of a 
retired Colonel, McFarland Cockrill, who was employed by the Fort 
Sam Houston (Texas) Golf Club, and from a retired Captain, Glen P. 
Gradall, an employee of the Army and Air Force Exchange Service. 
Both sued the United States in the Court of Claims, and both cases 
were decided on the same day, May 10, 1963. T h e  shorter but more 
comprehensive opinion was Gruddl v. United Stater, *' in which the 
court held that the Dual Compensation Law did not apply to non- 
appropriated fund employees. . i s  usual in such cases, the court began 
its decision with a review of Second Standard Oil and concluded that 
non-appropriated funds were instrumentalities of the United States. 
It then proceeded to examine the regulation, pertaining to the Ex- 
change Service, which said in pertinent part: 

The United States is not responsible for contract, tort and com- 
pensation claims against the Army and .\ir Force Exchange Sys- 
tems and has not waived its immunity from suit on those claims. 
Any claim arising out of the activities of the Army and Air Force 

* O I 7  Comp Gen. 786 (191U) 
19 Camp Gen. 191 (1919). 

"92 Ct. CI. 154 (1940) 
'8hL5 Dec. EIO66U. .August 2,  1940. 
"24 Comp. Gen. 7 7 1  (1945) 
''26 Comp. Gen 1 2 2  (1946) 

" 3 2 9  F 2d P40 (Cr CI. 1961) 
Bull. JAG 3 i J  (1941): Id.  at 461 (1941): J.AG: 11: HTS. mh December 19, I946 
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Enchan e Systems shall be payable solely from non-appropriated 
funds 

T h e  court also noted the regulation and statute 11 hich extended 
unemployment compensation benefits for federal employees to non- 
appropriated fund \\ orkers. Then ,  the Gradall reasoning becomes 
questionable, T h e  court noted that non-appropriated fund employers 
cannot sue the United States under the Tort  Claims Act or Federal 
Employees' Compensation .Act, and cited Aubry z. L'nitedSiates g1 and 
Denenberg v, L'nried Siaiesg2 as its authorities. Of course, the implication 
from these cases, \i.hich had held that an employee's only recourse is 
against the instrumentality and its insurer. is that the "immunity 
clause" cited in the regulation aboie, is correct as it applies to employ- 
ees. K h a t  the court fails to mention is the fact that suits by non- 
appropriated fund employees against the United States hale  failed 
because, like other employees of the United States, they hare avail- 
able to them another remedy ah ich  is exclusive. If non-appropriated 
fund employees nerenot  employees o f the  United States. they \rould 
ofcourse be able to sue the United States under the Tor t  Claims ?a, a 
fact \{ hich the Court of Claims chose to disregard. ,\loreover. \{ hile 
the court cites T h e  Act of June 19. 195?,s3 which states inier alia that 
the provisions of the Federal Employees' Compensation Act will not 
apply to non-appropriated fund employees, the court fails to refer to 
Public Lau 8 j - 5 ? 8 8 r  II hich, in 1958, gave the United States jurisdic- 
tion over non-appropriated fund employees claims by placing them 
under the Longshoremen's and Harbor Vorker's Act. T h e  court 
continues its attempted buttressing of the regulation by referring to 
the fact that the United States is not liable for non-appropriated fund 
contracts and by citing its very questionable conclusion in Pulmki 
Cab 8 5  that non-appropriated funds are similar to the Red Cross and 
the Cnited Serrice O r g a n i ~ a t i o n s . ~ ~  n'hile it is true that non- 
appropriated fund contracts have been persistently held not to be 
contracts of the United States and by implication, non-appropriated 
fund employees are therefore not employees of the United States, the 
contract cases are of questionable validity and are not determinatite of 
the issue. 

ExchangeSertice, dated AugurtZ. 1960. Section I(iIciiedir3!9 
ep lar ion  issued on January IO,  1964. no longer cont~ins  this 

Itdtemenf 
" E g  .AR6&!1. AFR 14.-15' 
p ' § l ' O l .  68 Stat  1130119631. 4 L S C. 1361 
g a 2 1 4  F ?d 768 ID C C a  1958) 

IO1 F.2d 3 - 8  (Cr CI 1962) 
4cr of lune  19. 1912. ch 4. 8 5  I ,  2 ,  66 Srar 138, 139, a i  amended. July 18. 1918, Public 

Lau 85-?38. 8 I, :2 Stat 39:. 5 I- S.C l1Ok .I 
"P.L 85-536. - 2  Srar 39'(19jEi, 5 C S.C liok. h-I 
'bhPuiaiki Cab Ca. 5 United Stares 1 5 7  F Supp 955 (Cr C1 1918). 
"See 26 Comp Gen I Y Z  (1946). uhich, b) tmplicarmn, distinguishes such groups from 
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While the court's reasoning in Gradall has some semblance of valid- 
ity up to this point, the next statement that the court makes, to 
substantiate its reasoning, is flatly incorrect: "The United States is not 
liable in tort for acts of the Exchange or its employees."B7 LVhile this 
statement is true if one is speaking of employee suits, and is a correct 
summary of the Government's pre-1960 position u i t h  regard to 
third-party suits, the position u a s  explicitly disavowed by the De- 
partment of Justice in their letter to the Judge Advocate General on 
August 1, 1960, because federal courts refused to accept the argu- 
ment. Moreover, the Court of Claims was familiar with the third- 
party tort suits since, in Denenberg z'. United Stater,gs cited in the 
Gradall opinion, they had been compelled to consider the tort deci- 
sions in arriving at their decision.gg 

This  is the heart of the Gradall opinion and its reasoning is seriously 
flawed. T h e  opinion concludes by noting that its reasoning, nh ich  
purportedly detects a trend establishing that non-appropriated fund 
employees are not federal employees, does not supply a v, holly defini- 
tive ansuer.  I t  then looks to the legislative history of the Economy Act 
and decides that the Act's purpose \\as tu preclude dual payments, in 
excess of ten thousand dollars, fromappropriated funds. While this is 
true, the fact remains that the Act was intended not only to limit 
payments to such dual employees, but also to discourage dual em- 
ployment and to make the second position available to someone else. 
Although the Dual Compensation Law may have little relevance to a 
Government thirty years removed from the Depression, its sub- 
sequent amendments in 1954, 1955, 1957, 1958, and 1964 illustrate 
the fact that Congress still considers it a useful tool in limiting Gov- 
ernmental expenditure. In light of the fact that the Act applies to 
Government corporations, uh ich  have a degree of juridicial inde- 
pendence far greater than non-appropriated funds, it is doubtful if 
those men who drafted the law would agree with the Court of Claims' 
decision. 

T h e  case of Cockn" u, L'nited Siatei'oo u a s  decided by the Court of 
Claims on the same day. T h e  Court of Claims had previously consid- 
ered Cockrill's claims.'0' At  that time they noted that when Congress 
had passed a private relief bill to relieve Cockrill of part of his indebt- 
edness 

It [a as] apparent from the legislative historv that the view of 
Con ress was that the plaintiff u as indebted to the Government, as 
the &amorroller General ruled that he was . . .Io2 

p'30j F 2d 378. 180 
s s lOI  F.2d I 7 8  (Cr. CI. 1962). 
s s l O I  F.2d 378.  at 180 
'QoNuo. 115-18,  \lay 10, 1963. 
'"292 F.2d 2 8 8  (Cr. C1. 1961). 
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T h e  court, houe \e r ,  held that Congress did not ha\e  authority- to 
adjudicate the case of individuals and an Act of Congress purporting 
to do so uould he a Bill of .-\ttainder. T h e  case u a s  remanded for 
further information as to the funds  status. \\hen it \\as determined 
that the club \I as a non-appropriated fund, the court, using GruduN as 
its authorit).. concluded that the Dual Compensation Act did not 
apply. In neither opinion did the court mention its Sullivan deci- 
sion l o 3  in \I hich it had previously held fund employees subject to the 
.-\ct. 

co.vcLcslo'v 
T h e  relatively minor problems considered in this chapter illustrate 

Once again the non-appropriated fund's anomolous situation. O f  
course, the u hole Governmental system is designed to operate ~1 ith 
appropriated funds; in those instances in which added flexibility is 
desired, Government corporations have been organized. Houese r ,  
the non-appropriated fund falls hetaeen these two stools. In each 
instance in which funds'status have been questioned, there hare been 
two contervailing pressures u ithin the Government: the desire of the 
military to take ad\ antage of the funds' public nature to the extent that 
it is adrantageous to them: and a concomitant desire, on  the part of the 
courts and non-military agencies, to insure that these organizations do 
not burden the public purse. One  additional factor has further con- 
fused the issue: the changing nature of the funds. Prior to [Vorld V ar 
I1 they \!ere, in the eyes of all, essentially small, voluntary, private. 
un-incorporated associations \I ith some vaguely defined connection 
n i th  the federal government. By the end of the \tar, they were big 
business, closely supervised, and supported by the \Var Department. 
This  change u as substantial enough to have some effect on the essen- 
tial nature of the non-appropriated fund. Yet, Second Standard Oil, 
which announced the change, does not seem to have recognized it. To  
the extent that old lau is being used to support a new entity, many of 
the commonly accepted precedents are no longer relerant. In the 
concluding chapter, some suggestion and predictions for this ne\\ 
entity, the non-appropriated fund, mill be made. 

CH.-\PTER VII. A SU!vlSlISG U P  

Perhaps this paper should have had a chapter entitled "The 
Elephant and the Lau of \-on-.Appropriated Funds": the digression is 
explained helou , 

T h e  Spaniard considers the years berueen 3543 and 1681 to be the 
greatest period of his country's art and literature; "El Siglo de Oro," 

' 0 3 S ~ l l i i a n  J .  Lnired Scares. 92 Cr. C1 154 (1940) 

472 



19751 NON-APPROPRIATED FUNDS 

the Golden Age of St.  John of the Cross, Lope de Vega, El Greco, 
Velazquez, and hlurillo-all participants in this great flobvering of 
Spanish culture. However, many observers feel that this period has 
been over emphasized in Spanish intellectual life and that energies 
which could hare been used to create a new Golden Age, have instead 
been used to study and analyze past greatness. T h e  attitude is illus- 
trated by an anecdote popular in academic circles. 

.\ wealthy philanthropist sponsored an international study of the 
elephant, to record the lore of the great beast before it became extinct. 
An international consortium of scholars labored for a year and pro- 
duced a definitire treatise on the elephant. T h e  chapter headings 
offered some insight into the national characteristics uf the authors. 
T h e  Americans had written on "Industrial Uses of Elephant By- 
Products"; the Germans on "The Elephant in \Var"; the French on 
"The Love Life of the Elephant"; the British on "The Elephant and 
the Empire": and, the Spaniards, predictably, on "El Elefante en El 
Siglo de 010." 

Hopefully, the chapter headings ofthis work sound less forced than 
those in the apocryphal book on elephants. Regardless of the desirabil- 
ity for further study of the elephant, there can be no doubt that a 
thorough examination of the non-appropriated fund has been needed. 

A hundred years ago the funds barely existed. Forty years later they 
had begun to assume their present form? although their legal attributes 
were still unknown. T h e  first World iVar accelerated the development 
of a body of administrative decisions, much of it built around the 
Dugun case in which the Court of Claims had held the funds immune 
from federal taxation. The  bulk of these decisions 1% as u ritten by the 
users of the funds, the Armed Services, and there gradually developed 
a theory a h i c h  held that the funds u e r e  instrumentalities of the 
federal government and, as such, recipients of its privileges and 
immunities. Initially, the instrumentality concept (devised in the 
early 1900's to protect the funds from state taxation) was not \\ell 
received; not until 1942, and the Supreme Court's decision inSecond 
Standard Oil, \vas the theory accepted. By this time, military regula- 
tions had been tailored to conform to the theory, n.hile the administra- 
tive opinions, the initial source of the concept, reinforced the regula- 
tions. Thus,  there was a kind of unconcious conspiracy on the part of 
the military which resulted in a perpetuation and strengthening of the 
instrumentality idea. The  body of la\$ so developed v a s  to be the sole 
source of enlightenment when courts were first called on to determine 
the nature and status of non-appropriated funds. 

Even without this corpus of somewhat questionable law (question- 
able in the sense that most of the decisions were self-serring), it is not 
surprising that the Supreme Court agreed that the funds \+ere im- 
mune from state taxation since by 1942 the organizations were so 
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inestricabll- entu ined \I ith the Armed Seri-ices that they \\ere. \i ith- 
out doubt. part of the federal g~nernnient .  Hii\ie\er. the Court. in its 
opinion inSecondStnndard Oil, quite casually repeated another concept 
\I hich had deleloped in the military and. by repeating it, \ \ a s  decmed 
to ha\-e approled it. This concept. innocuous on its face, \sa5 that the 
United States \I as nnt responsible for the debts of non-dppropriated 
funds 

T h r  doctrinr iif non-respiinsibilit!-~ir, as it \ \as  to dexelop. nf 
irrespi)nsibility-scems to hare had t u  o sources: the early statute 
u hich had pnihibited the use of appropriated money to support pnst 
exchanges, and the Kyle decision in \i hich the Cuurt of Claims had 
adlised an aggriered plaintiff that the fund or  its officers ue rc  the 
proper defendants in a contract suit, not the United States. There is a 
grale distinction betn een non-responsibility and immunity. although 
the result may be the same. Yet. ui thin the last tuenty-five years. 
courts have. \i ith the encouragement of the Vnited Stater. confused 
the n i o .  TheKjle  decision made sense in its historical context. I t  the 
turn of this century the funds n e r e  amorphous. little morc than 
unincorporated associations having vague ties \I ith the \\ar Depart- 
ment. \foreover. courts ti ere not prepared IO deal n ith these creations 
of the ~xecu t i \ e  branch since there u a s  so little precedent to guide 
them. Kyle acted as a foundation for an imposing edifice of immunity 
ti hich u as created by the IVar Department in the subsequent forty 
years. This construction. composed of regulations and administrati\ e 
rulings, failed to take into consideration the changing nature of the 
funds and the gron ing quasi-governmental function5 of the federal 
government. Kyle lust its meaning but remained as precedent to bar 
suits against the United States. T h e  other aspect of the Kyle decision, 
that the funds and their officers shnuld be subject to suit for breach of 
contract, lost its meaning as these assriciations became less ~o lun ta ry  
and their relationship n i t h  the United States, more explicit. 

Hdli of the decisions invol\ing suits (in fund contracts are not 
subject to serious criticism. Those cases holding that neither the fund 
nur its officers can be sued merely restate accepted public law; for, 
neither contracting officers nor agencies o r  departments of the United 
States are independently suable fnr their official acts. Hou erer, the 
other line ofcases, \\ hich holds that the Lnited States is immune from 
suit on fund contracts, is eminently incorrect. It may be charitable to 
explain the error by saying that non-appropriated funds are confusing 
creatures, that their governing regulations are misleading, and that 
their contracts contain an exculpate? clause; yet all these factors 
cannot obscure the fact that non-apprupriated iunds are part of the 
United States and that. as such, their contracts fall xvithin the ambit of 
the Tucker . k t .  

\\hen suits inlolying the funds arose under the Tort  Claims -\ct. it 
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is perhaps surprising that the Government did not succeed in its 
campaign of legal obscurantism. It may be that the Government's 
defeat was due solely to the inclusion of the word "instrumentality" in 
the Tor t  Act, a \\ ord which had had a far different meaning when the 
Tucker . k t  had been passed seventy-five years previously. From such 
a small difference, vital distinctions u ere to he drau  n .  Had it not been 
forthe confusion in the contractcases, fea ofthe problems in criminal 
law, international law, and in the treatment of the funds as public 
agencies, would have seemed so difficult. As more and more courts are 
called upon to consider non-appropriated fund cases, the earlier 
separatist concepts, devised by the Armed Services to  enhance the 
funds' flexibility, are being disregarded for a theory which sees in the 
funds no more than a rather unusual kind of government agency. 

T h e  funds' legal development offers no stariling insight h t o  the 
public la\+, but it does illustrate and emphasize t\vo truisms which 
deserve periodic recognition. T h e  first, and perhaps the more impor- 
tant of these, is that in the case-by-case adjudication of problems 
inrolving a given subject there can be an over reliance on precedent. 
Like Topsy, non-appropriated funds "just growed," as did a body of 
law concerning them. T o  the extent that this body of lau offered 
answers to individual questions, it v a s  raluable; to the extent that the 
decisions were solely on anadhoc basis, without any common thread of 
philosophy and without any recognition of the changing nature of the 
funds, they were bad. Laws must conform to a system of logic and be 
predictable if they are to hare social value. Application of this criter- 
ion to non-appropriated fund lam results in a high percentage of dross. 
This situation is particularly illustrated in the area of contract la\+, 
where the rationalizations put forward by the Court of Claims illus- 
trate u h a t  happens when the la\\ paints itself into a corner. 

T h e  other truism is that when judges depend on the parties' briefs 
for an appreciation of the lan , the reliance may be misplaced. In many 
of the decisions u hich we have considered, it often seems that the 
ignorance of counsel has infected the court. This  ignorance may be 
blamed in large part on the nature of non-appropriated funds. h 
Justice Department tax attorney or member of the  tort branch can face 
fund problems in these areas u i t h  a degree of equanimity, for a tax or 
tort suit raises f e u  unusual problems. H o u e r e r ,  this is not true for the 
expert in public contracts: there are no procurement regulations, no 
"normal" contracting officers, no standard forms. His expertise seems 
irrelevant, and thus he arrires at the easiest ansaer-that the fund's 
contract is not a public one. Plaintiffs' counsel are faced u i t h  the same 
problem although they have even less background to meaningfully 
litigate the issues. T h e  court's problem is further exacerbated by a lack 
of trustworthy precedent, and by a nearly invincible ignorance of the 
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nature uf the funds; the result is an unjustified reliance on the self- 
srrving regulations drawn by the men \ \ho  are charged n i th  the 
responsibility of protecting the funds' assets. T h e  relatively feu cases 
reported uffer \I itness tv the efficiency and fairness of the administra- 
tive prvcedures available til resolve fund cvntract disputes. Ofcvurse. 
one may uvnder  hoa many potential litigants \rere dissuaded from 
suit by the half dozen contract cases \i hich hate  been reported 

There is a consensus among gmemment  attorneys thdt there are 
fen experts in non-apprvpriated fund laa . Perhdps only those la\\ yers 
\\orking directly fix the Exchange Serrices nould merit the title. 
Certainly no  one else has more than a periodic exposure tv fund 
prnhlems.-\s we have seen, this lack of expertise has seriously ham- 
pered the cuurts in many of their decisions. T h e  tu  rnty or so repnrted 
cases 15 hich form the best knn\r n part vf non-apprnpriatcd fund l a \ \  
barely suggest the wealth of material al-ailahle. O f  course. the a i  aila- 
bility is relative since most of the material is found only in a number of 
specialized publications u hich are nor normally used for legdl re- 
search, or even knou nof .  -1s a result. the reported decisions, althvugh 
built on a \\ eak foundation, give the impression that non-appropriated 
fund la\\ is more monolithic than is actually the case. T n  v examples iif 
this \I ill suffice. i t  the time \I hen third-party tort suits \\ere being 
defended on the grounds of sovereign immunity, the military's inter- 
nal polic>- that the defense \i ould not normally he raiyed \\ as little 
knou n .  Similarly, the Department of Justice's administrati\-e agree- 
ment regarding the payment of tort judgments against the United 
States has recei\ed only limited publication. This  lack of readily 
available material is not unusual \!hen some of the more esoteric 
operations of the federal government are scrutinized but it is rare in an 
area as iiide-spread and as prune to litigation as non-appropriated 
funds. 

T h e  legal history of non-appropriated funds has a number of non- 
legal ciirollaries. To  the follovers of Spengler and Toynbee, it might 
illustrate the decay of a society v hich alloir s its military to become so 
institutionalized that an important adjunct uf the Army is the opera- 
tion of retail stores. restaurants. libraries, and fljing clubs. Others 
might see it exemplifyingrhe hmerican pioncer spirit: informal rvlun- 
tar? organizations to  gain d desired end. \lerchants see post exchanges 
as competirurs, unfairly subsidized by the go\-ernment. Serricemen 
see the funds as one of their fea  remaining fringe benefits, subject tv 
erosion without any concomitant increase in pay. T o n e  of these vie\\ s 
has any particular rele\ ance to the legal aspects of fund vperation, hut 
all haxe had their part in shaping the attitudes of judges, conimen- 
tators, legislators. and others \rho have been invol\ed in legal deci- 
sions concerning the funds. 
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I f  this paper succeeds in persuading some of those individuals to 
take a second look at their preconceived ideas, it will have served its 
admittedly modest purpose. 

APPEX-DIX, AIR FORCE %PPROPRIATED F L S D  SLPPORT 

SLPPORT or FKILITI IS  f O R  R t u a o L s ,  . \klnrLL, N k ~ r i n t ,  *\D R t m t  1TKn 9(T1 \1T1ts  

Classes of Facilities and .4ctiririer 

I .  Facilirier as defined in par. Id . 9 
2 Construction, improvemenr 

modification, and ielocation of 
ficriitiel* . , * 

3 .  Waintenance and repair of 
facilities . . . . . . . . . . . .  9% 

4. Collateral equipment* . . . . .  A 
5 .  Essential authorized cauioment 

1 r  

6. Care  and maintenance of 
Govcrnmenr-aii ned collaferai 
and essential equipment . . . .  .A1 

7 .  9vailable Government-wried 
equipment on loan . . . . . . .  

8 .  Care and maintenance o f  
Government-owned equip- 
ment on loan . . . . . . . .  X-19 

9 Care and maintenance of n o m  
Government-ouned equip- 
ment . . . . . . . . . . . . . . . . . .  SI4 

IO.  Lrrlirier and telephone senices . 
1 I Jinirorial supplies , . N A n  
1 2 .  Reshipment of supplies  on 

equipment purchased ais 4 
funds . . . . . . . . .  9 

9 0 0  
4 0 0  
9 0 0  

4 0 0  

* s  % J  0 3  

9 0 0  

9 0 0  

Symbols h-9ppropnared fundr-.Mditrry Conrtruction Program, operarionr and mamfe- 

~l--Nonappropri ired funds. 
0-Funds of private organmrionr. 

nance, and Ragnm-uide  Managemenr and Support funds. 
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L i\ hen space 1s a\ailable and adequate 
*\orma1 mamtmmce and repair (the upkeep requrred IO maintain and pr i ier i r  facilities ~n 

accordance i trh standards the %r Force has orescribed for other iacilitier) IS  aurhorizrd ior a11 

structed b! nonappropriared f&dr until such rlmr a i  \a Frirce acquires titlr to rhL facilit!. 
H r r u e s e r .  basrenglneers may perfurmun a reimbursable baits 0 & \I uorh onsuch propcrry 
iijrhm a a h b l e  manplner  and r e m ~ r c e i .  prriLidrd a formal ( i w k  d e r  request has been 
approied by the base commander 

rhingof boiiling a l l e y i  may bc acciimplirhcd by the base 
-day maintenance I S  the responsibility ofrhe operatingunit. 

Conceriionarc,  u i l l  pa! ft,r al l  mamienanct ~n accordance u Irh the contract  agree. 

a llufion picture pmlrction rqvrpmrnr ma? be iurnshed  from appropriated funds  far 16-mm 
rhou ings onl) 

< F  siencial bise equipmrnr irirexchange m a c l ,  ban .  raiercriai, ,,pen messes, CIC . aredefined 
~n rquipmcnr scheduler included (un def in i rn r  designs for such facilities Replacement \ + i l l  bc 
from nonappropriared funds (except equipment issued IC (open messes used for ewennal feeding 
purposes nil1 be replaced from appmpmfed funds) 

r ia i lab ie  for loan x hen nor m use or iihen nor required b y  rhe military needs of rhe 
command kcrnmer  incolumn I ulll rermburrerhe G o i e m m e n ~ i o r r h e c u i r o f m o i e r  irrimand 
return io Guiernmenr storage and pa) all mainrenance costs. \ em clubs zi l l  reimburse for 
rranrponation (except n r i ~ i n a l  one-time flight to recipient club), maintenance. and repa i i~os t s  

d .  
mcnt. 

ior aircrafr and eng& i&ed on a loan Gasis 
. 

'The follouing applrer IO utilmes and telephone ELIIICCS: 

a 411 ufilmes u 111 be furnished from ammoriared iundi .  u irhour reimburiemrnr to 
1 1  . 

(11 Facilmrr listed under column IV,  
( 2 )  Officers' mesrei required ior essenrial feeding. 
( 1 )  Clubs (orhcr than noncommirsroned oificer r1uhr)operated for the benefit of 

enlisted pereonncl, u brch are "of operitcd as  self-iurrainmg accnmei,  
(4) Theaters (16-mm and 3j-mm) rwept a i  nirrrd beloii 
( 5 )  Sulmmmg poolr bee paragraph Ydfl)), 
(6) Cirilian firetighreri' messes: 
(-1 Red Cross facilities located on rhe base 
Lnliner iurniihed aci i \ i t res outside the coniinental Lnircd Srires udl be uirhour 

charge, unlevs otheruise specified klou 
L'tilitj seri icei  furnished ~rirhinrhecirnrinrnral Lh t red  Starer to baseexchanges and 

exchange ~ u n ~ e ~ m n a i r e i  
( I )  Inmally. the b a r e m ~ l e n g m e t r .  tncnoperarion uirhrhe baseerchanpofficer. 

x 111 establish a tuo.ycu aberage cost of utilities to gross d e s  of the exchangr 
s e r i i ~ e ,  including exchange operared concessionaires, m ordei ro establish a 
pcrcenrage factor Thereafter. the base exchange oificer uill n m f )  the hare 
c i i i  engineer of rhe quarterly gross s i l e s  c o t d  including concessionaire sales 
The  base c i i i i  engineer u 111 brll the exchange each quarter on rhe established 
percentagr: facrur. Base exchanpi  *ill an t u rn  brll c o n ~ e i i i o n a ~ r e i  and ~ o l l r c t  
accordingl? Separare percentage faurors may be computed for the exchange 
and IIL ~ u n c e r e m a m s ,  

( 2 )  The  base c n i l  engineer vi11 recompute rhe rare annuall 
changes occur u hich affect u n l q  consumption, 

0 1  M herc m u  bares or ~ ~ n ~ ~ s o o n a i r e  a c t n i i i e i  are acrnared, percentage factors 
established I C  other bases of a similar size ibifhm the same gengraphrc area will 
k used as the inmil percenrage rates 

Loncesimn?. ercepr exchange c~nceisionaires w i l l  pay for al l  u f i l i i i ~ s  furnished in 

Vormal u t l l iue~  (those ut i lms and senices i equxed  ior the useful opaarcon or 

b 

C. 

d 

e 
accordance ibtih the contract agreement 
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$60,000,000 each year to the \I elfare and recreational acti\ ities of its 
respective Services. These funds are "non-appropriated" in thc sense 
that the money is not derived from a Congressional appropriation. 

T h e  term "non-appropriated fund" gradually began tii aswmc t u  ii 
meanings: the revenue itself, and the organizations u hich generate. 
administer, and spend the money. In the latter sense. thcrc are 
rerenue-producing funds, such as post exchanges and ship's srrvices 
stores; \Gelfare funds, organized at all letels of the militarv hierarch). 
to allocate the money; and sundry funds, \I hich are among the ulti- 
mate recipients of the allocations. such as a post library, a flying club, 
o r  an officers' mess. 

Since the rrFenue-producing funds are a type of retail acti\ity. it is 
not surprising that both federal and state taxing authorities ha\e  
considered their operations as potential sources uf income. B)- the turn 
of this century, the federal gorernment had concluded that it \\uuld 
not tax \I hat it judged to he one iif its in\ n instrumentalities and, I\ ith 
certain limited exceptions. non-appropriated funds are today initnune 
from federal taxation and licensing fees. Statr attempts tu tas the 
funds ue re  sporadic and \\ere met with mixed success until the 
Depression, at \i hich time a number of cases invol\ing fund tax 
immunity arose. These cases, v hich resulted in dkergent opinions on 
the amenability of funds to state taxation, culminated in an opinion of 
the Supreme Court which held, in early 1942, thdt niin-appropriated 
funds, as instrumentalities of the federal gorernment. \ \ere  immune 
from state taxation. This  general rule holds true today. 15 ith cinc 
important statutory exception, \rhich requires funds to pay some 
gasoline taxes 

.is state efforts to tax the funds diminished, a trend to\$ ard state 
regulation began. ;\lthough there have been few decisions in this area, 
it seems generally accepted that state fair trade la\% s .  for example, do 
not apply to fund operations. Hoaever .  a recent decision of the 
Supreme Court has cast some doubt on the funds' absolute immunity 
from state regulation. 

There is a strange inconsistency in the legal character of non- 
appropriated funds. For tax purposes. these organizations are ac- 
cepted as arms of the federal government and immune from taxation 
.i series of statutes and judicial decisions has held that the federal 
government and its instrumentalities are subject to suit for breach of 
contract. Logically, non-appropriated funds should he u ithin the 
scope of this u airer of sovereign immuniq-. Yet, they hare been held 
to be the sole exception to the waiver. . i s  a result. the United States 
cannot he sued if a fund breaches its contract. nor is the fund itself 
subject to suit, either in state or federal courts. 

T h e  original bases for this exception \I ere a number of judicial and 
administrative decisions u hich misinterpreted the nature of the funds 
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and relied on military regulations of questionable legality. T h e  United 
States Court 1)f Claims, the major forum for suits in contract against 
the federal government, has attempted to rationalize this anomoly on a 
number of grounds and domestic cnurts have followed its reasoning 
without question. T h e  inequity of this situation is best illustrated by 
the fact that \\ hile neither the United States nor the fund may be sued 
if the latter breaches a contract, the United States has successfully 
sued contractors \rho breach a fund contract. 

T h e  reasoning which led to  fund contract immunity is subject to 
criticism on a number of grounds. .Is stated above, there has been a 
general misunderstanding of the funds' operation and organization, as 
well as a misplaced reliance on  administrative regulations \I hich pur- 
port tn immunize funds contracts from judicial review. Recent con- 
cepts in administratire law suggest that the regulations are illegal and 
it is perhaps for this reason that fund contracts now contain an 
exculpatory clause n hich is intended to bar suits. T h e  Court of Claims 
has accepted this clause although it is intentionally misleading and 
violates the general rule that parties to a contract cannot contract away 
their right to judicial revie\!. \\'bile an indiridual organization's im- 
munity from suit may be defended on the basis that it is not a suable 
entity, it appears that the real reason for the United States' reluctance 
tn acknowledge liability for fund debts is the fact that as a matter of 
routine, judgments based on a breached non-appropriated fund con- 
tract would he paid from appropriated funds. 

In 1916, the United States waived its immunity from suits sounding 
in t o n .  Within a short time, a number of persons sued the United 
States for injuries caused by negligence of non-appropriated fund 
employees. These suits may be divided into two general categories: 
those suits brought by fund employees, and those brought by third 
persons. In both instances, the United States attempted to apply the 
same specious reasoning u hich had been successful in the contract 
suits. T h e  situation was further confused by a number of statutes 
nh ich  a e r e  intended to clarify the quasi-federal status of non- 
appropriated fund employees. 

\Then the suits a.ere brought by third persons, courts have been in 
general agreement that the United States mould be liable for the 
negligence uf fund employees although the organizations themselves 
remained immune, apparently because they were not suable entities. 
Hov ever, \I hen fund employees brought negligence suits against the 
United States, a number of different rationales were used to conclude 
that the plaintiff did not have a cause of action. Today, fund employ- 
ees are considered to have an administrati\-e system of compensation 
available to them and, as such, are generally prerented from suing the 
United States on the basis that they hare an alternative remedy 
available to them. 
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An interesting problem nhich has arisen on a number of occasions 
involles the question of uhether  a given organization i5 a non- 
appropriated fund. This  question is particularly important in the tort 
area since the negligence of a prit ate organization's employee \I ould 
not make the United States liable. Althiiugh there is little la\< in this 
area. courts have gradually begun tn etolve certain criteria to deter- 
mine an organization's status; in this regdrd. the administrative 
guidelines set forth by the Armed Forces are of only slight rele\ance. 
Courts are e\ idencing a similar degree of sophistication in cases \I hich 
turn on the question of \I hether the user of fund property, e .g . ,  the 
pilot of a flying club's plane, is an employee of the United States 
ni thin the meaning of the Federal Tort  Claims Act. 

T h e  United States had consistently argued that non-appropriated 
funds ne re  immune from state taxation. regulation, and from suits in 
tort and contract until 1960. when the Department of Justice con- 
cluded that the immunity argument in tort suits brnught by non- 
employees n a s  no longer tenable. Since that time, tort judgments 
against the United States are, by administrative arrangement. paid 
out of non-appropriated funds. This decision to forego the immunity 
defense \\as not extended to cover contract suits. 

T h e  same immunity arguments \vhich had been generally accepted 
by domestic courts n ere given a somea hat different reception n hen 
nun-appropriated funds ue re  sued by foreign plaintiffs in courts 
merseas. In international Ian there are t u o  concepts of sovereign 
immunity: one holds a foreign sorereign and all its instrumentalities 
entirely immune from suit in domestic courts: the other states that the 
sorereign \ \ i l l  be immune nnly u h e n  it is acting in a purely gov- 
ernmental (as opposed to commercial) capacity. In a number of in- 
stances, non-appropriated funds operating orerseas have been held to 
be subject to suit in local courts, although the rationale for finding 
jurisdiction 5 aried. Some courts have concluded that fund activities 
ue re  of a commercial nature; others, that the funds \%ere not in- 
strumentalities of the United States. In the latter situation, the deci- 
sions seem to turn on the fact that the United States has refused to hold 
itself liable for the funds' contracts. 

T h e  equitocal nature of the non-appropriated funds has caused 
confusion in the major areas of the la\%: torts. contracts, taxation. and 
has also raised a number of minor questions. Do the various statutes 
pertaining to crimes against the United States apply to situations 
in\olT ing non-appropriated funds? After an initial hesitancy on the 
part of the courts. it appears that in most instances such crimes \i ould 
be considered to be against the Cnited States. Are there any limits on 
the types of non-appropriated fund activities M hich can be organized: 
Very little. T o  \I hat extent can these groups look to appropriated 
funds fur support: They may receire extensire aid. Do the laus  
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pertaining to gorernment procurement apply to fund purchases? The  
answer seems to depend on the Ian. in question. Are the funds subject 
to audit by the General Accounting Office? It nould seem that they 
are, but Congress has acquiesced in their refusal to place themselves 
under such supervision. Retired military personnel are precluded 
from receiving total dual compensation v hen subsequently employed 
by the federal government (i.e., wages plus retired pay), Is an em- 
ployee of an non-appropriated fund an employee of the United States 
for this purpose? Until recently, the ansuer  u a s  yes, hut t u o  recent 
decisions of the Court of Claims have n o u  answered the question in 
the negative although the reasoning in both cases is most questionable. 
In these and other areas, it will be seen that the general trend has been 
to acknoaledge the goiernmental nature of the funds, save where 
questions of policy or statutory interpretation intervene. T h e  sole 
exception to this trend has been in those decisions of the Court of 
Claims which, in an attempt to remain consistent with the contract 
immunity cases, have obscurred the funds' status as federal in- 
strumentalities. 

There can be no real conclusion to what is, in effect, a compendium 
of the lam as it affects, and is affected by, the concept of nonappro- 
priated funds. .is Mohammed's coffin rests, suspended between 
hearen and earth, so do the funds partake of both the private and 
public spheres of the law, striving for the best of both worlds. They 
are instrumentalities of the government only when it serves their 
purposes, e.g. ,  in questions of immunitv from suit and taxation, but 
not when it would impair their flexibilhy of operation, as when the 
General Accounting Office seeks to audit their actirities. This  
anomoly has its sources in all three branches of the government: 
legislatire reluctance to give a statutory basis to an operation which 
bas done so ue l l  \rithout one; judicial confusion as to the nature and 
effects of non-appropriated fund actirities; and executire willingness 
to encourage the fluid status of the lam as it pertains to the funds since 
the confusion has benefited their operation. 
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TOTAL LEGAL SERVICE: BAXTER ON 

BELLIGERENCY' 
SO-CALLED 'UNPRIVILEGED 

Professor Baxter was the principal editor of The Law o,f Land 
Warfare' which has been the standard unrevised publication for the 
Army on that subject since 19j6. 

Because romulgated by the Secretary of the Army in directive 
style, it is yaw for the .irmy. Its intrinsic merits have made it 
strongly influential in the other military forces of the world. 
Professor Baxter, Editor ofthe Americnn JountalofZntentationalLaw 
and a Colonel in the L . S .  Army Reserve UAGC), has wrinen 
widely and authoritatively on the law of war. This selection on 
"unlawful belligerents'' was a threshold event, appearing as it did in 
1951 whenthe world was becoming awareofthe im lications ofthe 
Korean Conflict, Conservative, but fully aware o f t R  conditions of 
the time in which he was writing, then Major Bavter brought to 
light the legal consequences of ideological warfare and anticlpated 
the problems international lawyers would face when dealiEg with 
those characterized by Chairman Mao as "fish in the sea. 





SO-CALLED 'UNPRIVILEGED 
BELLIGERENCY': SPIES, GUERRILLAS, 

AND SABOTEURS? 

Richard R. Baxter ' 
In an article in the previous issue of this Year Book the duty of the 

inhabitant of occupied territory to refrain from conduct hostile to the 
occupant v a s  assessed in the light of recent developments in the la-, 
notably of the prosecutions for war crimes following the Second 
\Vorld War and the Geneva Conventions of 1949. It was suggested 
there that it is merely the superior pouer  of the occupant rather than 
a precept of international law which forbids the inhabitant to injure the 
occupying Poae r .  In arriving at that conclusion it \+as necessary to 
assess the roles played in the la\+ of belligerent occupation by the 
military poue r  of the occupant, by international l a u ,  and by munici- 
pal law. However. the somewhat perplexing question of the scope to 
be given to each of these elements is not confined to the l a u  of 
belligerent occupation alone. It is present in an equally acute form in 
connexion u i t h  the problem of spies, guerrillas, saboteurs, secret 
agents, and other unlawful belligerents operating in areas which are 
not under belligerent occupation. 

1. INTERN.ATIO\-.%L L.%W APPLIED T O  W.AR 
Essentially, the outbreak of war3 creates an area of anarchy in the 

\rorld order, an area in which the normal law applicable to the 
Deaceful intercourse of states is susoended. T h e  orovrietv of state- 
h e m s  that international law confer; a 'right' to re'so; to Gar and to 
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exercise 'belligerent rights'4 is highly questionable, and it is probably 
more accurate to assert that international lau has dealt xrith war as a 
state of fact \t hich it has hitherto been p o ~  erless to prevent. Animated 
by considerations of humanity and by the desire to preLent unneces- 
sary suffering, states have nevertheless recognized limits on the unfet- 
tered pouer  which they would otheru ise actually enjoy in time of 
u ar. T h e  law of war is, in the descriptive words of a war crimes 
tribunal, 'prohibitive in the sense that it forbids rather than 
authorizes certain manifestations of force. During the formative 
period of codified international law. delegates to internatiunal confer- 
ences repeatedly declared that they nould  not accept proposed pro+ 
sions which involved acquiescence in an enemy's exercise of jurisdic- 
tion over nationals of their state.B T h e  report of the committee which 
dealt with the laws and usages of war to the Hague Conference of 1899 
emphasized that it u a s  not intended by Convention N o .  I1 to sanction 
the employment of force and that the purpose of the Convention \vas 
rather to restrict the exercise of pouer  which an enemy might in fact 
uield over another state.' 

\Tar, conceived as a condition approximating to a state of intema- 
tional anarchy, is not an armed conflict between states as abstract 
entities. It is rather a conflict betueen populations, in a h i c h  each 
national of one belligerent is pitted against each national of the other. 
LVithout the humane intervention of international law, u a r  would 
entail death o r  enslavement for the combatant or  non-combatant 
overcome by the enemy. To ancient Greece, all inhabitants of an 
enemy state \rere themselves enemies uhose  persons \+ere at the 

no armed resistance The  la^ of land uarfare * a i  zpparently applicable t o  such m ~ m o n i  even 
before rhe adoption ofrhe Geneia Convenrionrd lV49(reeJudgmmrglthrlnrmmotiondM~i~tury 
Tnbmd/orrbr TrwIo,fGwmmMqor WorCrrmmdi(Cmd 6964, H \ I  S . 0  , iV46), p. 1 2 5 ,  ui rh  
reference to rhe occupr ian  of Czechoslosakm). and the Comenrmnr themselves are ex res ih  
made applicable to r h e x  iar~ous  types of employment of armed force (common .Art,cye 2 1 . "  

' H a l k k ,  Intrrnnrwnal Lou. or, RulrrR~gubringrhr Inariounr @Statisin P m r o n d  War (1861). 
p. 312: Hal1.A Tis~,ilronInrrm~rlonrlLozl (7 thed .  by Higgms, 191*), pp 18V.  411, and see 
Jeirup, A ,M&m Lou o/.Verwnr (1948): p. 157 Urhough the tide 15 r o m w h a  misleading, Dr 
Spighr makes plain early in h a  War Ri& on Land (191 I )  char the 'rights' to u hich he refers are 
those of indi\idualr IO be protected I" certain rerpectr from the rigours of uar (pp 1-4) 

'CmbdSta tau  LirfetAI (iV48). TrtoiiofU'orCrbinrb, x1(1950), pp 1247. 1 2 5 2 .  L 8 r  Rtporrr 
o/TmI$ of War Crmnab (herelnafrer referred 10 as  'War Crimes R e p o d ) ,  b i i i  (1949). p. 66 

'See, for example, the remarks of the h-etherlands delegate, concurrcd m by the l r a l i i n  and 
Belgian delegnter, to the Brurrelr Conference of I 8 7 4 ( A a a d ~ l o  Canfinnrtde W n u r l b  ( I  874).  pp. 
43-44, 2Di)nnd chose ofthe A-ierherlandr and B~lgiandclegnrer concerningupriringr~n occupied 
areis ()bid , pp 15841)  

"Besides, no member of rhe subcommission had any idea rhar the legal aurhariry m an 
mwded counrryrhould mrd\ancegive~n) thmgl ike  rancrionroforcpemployed bgm i m i d m g  
m d  occupying army. On the contrary, the adoption of precise rules rending io limit the exercise 
of this pauer  appeared IO be en obvious necessity m the real interests of all peoples u h o m  the 
fonune of uar might in rum betray' (Report to the Conference from the Second Commiiiion on 
the Lausand CurtomrofaarunLnnd,inR~~porirra irHngvaConfrrot~Na/I855ondl507 ied. bv 
Scorr. 1917). p 140. see also pp 140, 1 5 1  for like staiemenfs). 
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mercy of the conqueror, to be killed or made slaves as expediency 
might dictate,8 and it has been said that only considerations of political 
policy dissuaded the Romans from following a like c o u r ~ e . ~  Even 
through the Middle Ages it u a s  the practice to kill infidels and to 
enslare Christians captured in war.'0 Since the founders of modem 
international lau were not prone to overlook the verdict of the past, 
they were forced to admit that every enemy could in strict law be 
subjected to violence and could only urge that non-combatants be 
spared from attack as an act of mercy." It  is significant that the 
ancient form of declaration of war, which called upon the subjects of 
the declarant to do violence to the subjects of the enemy, continued in 
use even into the eighteenth century.'2 Although the declaration lost 
much of its literal sense with the passage of time, the view that war 
makes individuals in belligerent nations enemies one to the other 
persisted throughout the eighteenth Is and nineteenth centuries l4 and 
still perhaps serves as a fundamental assumption of the Iaw.l5 T h e  
courts of the United States have been particularly prone to start from 
the premiss that all inhabitants of the enemy state and all persons 
adhering to it are enemies, notably in connexion with property 

'Phillipron, T k I n a m a r i a n d L ~ ~ o n d C ~ r ~ ~ o f A ~ v n t G ~ ~ ~ ~ ~ a n d R o m ~  (1911), POI. ii, p, 2 5 1 .  
Blb id . ,  p. 2 5 3 ,  
l'Nyr, Le Dmb de b g u m r  tf b p i w r r u r r  b Gmiiw (18821, pp. 115-18, 11841. 
L'Grotiur stated that, 'In pneral.  killing is a right of UII' IDIJYI Bell# u Parr (1646) ed., 

rransl. by Kelsey, 1925) ,Bmki i i , ch , ir ,v , i ) . ' .  . .accordingrorheIiwofn.tionr,anyoneuho 
IS an enemy may be attacked nnyuhere' (ibid., wi. I), and 'How fac rhu right co inflict inpry 
exrends may be perceiwd from rhe iacr that the ~laughter even of iniantr and of  women 1s made 
u i th  impunity' (,bid., ix. I) .  It was the 'bidding of mercy' which called for the protection of 
Certain categories of perrons, such 8s chddren, women, old men, prieru,  wri ten,  iarmerr, 
merchants. prisoners of war, supplianu. and those who gave thcmclvci  up to rhe victor (ibid.. 
ch. xi, w-xi\~incI.) .  See also Raehel ,D~JvrNorur~rtGinriunD~~~mumrr(1676) ,  Dirieni t io  
A l m a  De Ju re  Gentium, xlvi. xivii. 
"'[L Declaration de Guerrel aufor~se. B la \,&rite, I i  oblige msme toui ler sujeti, de quelque 

qualir6 qu'ils soienc, 'a arrIrer ler personnes & ler chows appartenmtei h I'Ennemi. qunnd e l k s  
tombent enlre k U K  mains; m m  il ne ler inrite poinr'aenrreprendre aucune expeditionoffenrh.e, 
sand Cammirrion, ou sans ordre particulier' (Varrel, Lp Dmit drxgenr (1758). Book i i i ,  ch  xv, 0 
227: see \'on Mlarrenr. A Compendium oftbe L o u  ofNatronr (trmsl. by C a b k r r ,  1802), p. 287 n. 
The  last iormal declaration of war. made by Great Britain in 1762 rgninrt Spain, which fol loued 
this form of uordr, IS quoted in Tuirr. Tbr  Lm. of Norianr randwed a Inhppndmr Palirvd 
Communitu$, On rk Rsb tsnnd  Durirrof Norrani 81 T i m  of War (I863),  p. 85. 

181nQwn~onumJum Publm Ldri Dua (1717). Van Bynkenhoek declares ihir  dthaugh the 
right o i  executing the vanquished \as 'aimox gmwn obsolete', this result is solely the come- 
quence of clemency (Book I ,  ch i i i ,  p ,  I B ) .  

"Tu~irr, o p  cit , p 84; Hnllech, op. cit.. p. 41 I The  rexu uniiormly rtated, however. that 
u q c  or custom or law had confined the actual conducr of hostilities m the warring sowreigns 
and their rroopr. 

>"The  M a n d  of Military Law (1929). Amendments Eio. 12 (1916), p. 5 ,  takes this view. 
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rights.lB treasonable conduct," and commercial intercourse \i ith the 
enemy at common la\\ . l a  

Despite vast improkements in the lot of those B ho are \I ithout 
means of defence in ~ a r . ' ~  a number of tendencies are at  uu rk  the 
effect of 1% hich is once more to estend, rather than t n  diminish, the 
estent to u hich each enemy national is inrol\ed in war. T h e  first of 
these is the fact that contemporary conflicts are often fought in pur- 
suance of an ideology. .\ burning conviction concerning a political or 
social philosophl- may offer both an incitement and a rationalization 
for the eytirpation of all those \I hose ideas are considered to be e\iI." 
T h e  second factor, a technological one, is that i t  has become increas- 
ingly difficult to differentiate betu een x hat u ere once distinguishable 
as'military'and 'non-military'objectives, in the choiceoftarget. in the 
aiming of the xeapon.  and in the destruction u hich it causes. That  
populations are, particularly in the stage of attack and active hos- 
tilities, increasingly subjected to the impact of n a r  is a development in 
narfare of which international la\\ cannot fail to  take account.21 
Thirdly, the civilian has often toluntarily become a participant in 
uarfare, as a guerrilla or as a member of the underground or as a cecret 
agent. requiring, inter alia, stringent control of his activities or even 
internment if he is present on the domestic territory ofa belhgerent. 2 2  

T h e  Idu of u a r  has exercised its 'prohibitive' effect u i th  respect to 
those persons u ho are in the pou er  of the enemy and u ould other\\ ise 
be subject t6 the extreme license of u a r  b>- extending special protec- 
tion to certain categories of such individuals. T h e  most familiar of 
these are the \rounded and sick of the armed forces and so-called 
'la\\ ful belligerents' \I ho, upon their corning into the hands of the 
enemy, become prisoners of ~ a r  endomed n i t h  specific rights. Until 
comparatively recently the protection of civilian non-combatants has 

"JluroguaImnCo .Pi. i LiiadSfairr(lYfl9),212L S. 297. J06':LniirdSrarrie P&RR 
Ca (1887). l!OL S 22~.23J,?35.Young% C"rrrdStor~~( l8 i -1 .9 -U S J5,6I,Lornnrc Brs;nr 
et A1 ( 1 8 i i l .  52 L S 18;. 194 

"Strphani CmfrdStorn(6thCa.  IY4J) . IJ1F 2d8. ,9J ,cer r  denrrdiIY411 3lXLS '81, 
rrhcarmg denied (IYlJ), 119 L S. 'SI: LmtrdStoriio. Frickt (S D U.Y 19191, 259 Fed 6.3, 
675 

"White LI A1 % Eurnlrq i18i:), 20 How 2 3 5 ,  245, Tk Ropid (18141, 8 Cranch l i i .  161. 
Grir-uid% llbddmgton11819). 16JohnsI\ Y J418.44i.Grlnnonrt.41 : EduardirrAI (18811. 
2 1  \\ \ a .  J4- J j i  

Modern imerican lau has come a long ~ a y  smce rhr time iihcn outbreak of ~ i r  made 
e \ e n  enemy national an o u t l a ,  subject IO both pubhc and pnvare slaughter, cruelty and 
plunder'(Johnmn : Emnrrap f19jfll. 339 C S '61, 768) 

20\\righr. A .Trudy of Uor (19421, i o 1  11. p 160 
"Gurreridge. 'The Genera Comentionsof 15W. ~nthirYeerBmk, 26i1949). pp 294. JI9,  

U u r d  'The Dirrincrion b e n ~ e n  Combatant and \-oncornbarant in the Laii of Mar', ~n 
.?rneriion Journal of Infrrnoiionoi Low. 19 (1945). p .  680. 

"SeeCohn, Legal 4rpecrioflntemmenr',~nMod~mLn~Rruii;. 4(1940-41). p 200. Parr). 
The Legal Starusof Germany andofGerman Internees ' .  ibld . 10i194'l.p 401. uirhrerpect to  
the practice of rhe United States sce Hwabqyrubi Y LiaidStor i i  i191Jl. 320 C . S  81. 
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been on a someuhat primitire basis, resting as it did upon certain 
broad principles of internatimal I a n  and scattered provisions of the 
Hague Regulations, particularly those relating to belligerent occupa- 
tion. With respect to those actually interned by a belligerent, the 
protection of the law of nations \+as so imprecise as to require their 
being placed in the status of prisoners of war, although they were not 
 belligerent^.^^ Such considerations as these, coupled with the suffer- 
ing to \\ hich civilians \\ere exposed during the Second World tVar, 
\rere compelling reasons for the adoption of the Geneva Convention 
relative to the Protection of Civilian Persons in Time of \Var of I 2  
August 1949, 

Outside these three classes of persons to u h o m  international lau 
has offered shelter from the extreme violence of n a r ,  there are other 
persons ~ h o  traditionally have not benefited from a privileged status 
under international lau ,  namely, guerrillas, partisans, soqalled 'uar- 
traitors',francr-tireurr, and other persons u ho. in the faceofthe enemy 
or  behind his lines, have committed hostile acts nithour meeting the 
qualifications prescribed for lawful  belligerent^.^' T h e  determination 
of the requirements to be established for those claiming prisoner-of- 

ar status has not been easy, and it has been equally troublesome to 
assess the basis on ~ h i c h  persons not so qualifying should he 
penalized or  punished-whether as war criminals, or  as violators of 
the l a a  s and customs of \I ar, or merely as persons \I hose acts hare 
been harmful to the opposing belligerent. It has generally been un- 
derstood that such persons are subject to the death penalty, and to that 
extent the l a u  applicable to such combatants has been clear. T h e  
Geneva Conventions of 1949 have, however, instead of clarifying the 
status of these indibiduals, destroyed what little certainty existed in 
the l a a .  I t  is probably safe to say that the Conventions are at their 
weakest in delineating the various categories of persons who benefit 
from the protection of each. 

Article 4 of the Geneva Prisoners of U'ar Convention of 1949 
defines prisoners of war as includingthe members of the armed forces, 
militia and volunteer corps conforming n i t h  specified requirements, 
civilians accompanying the armed forces, the crews of merchant ships 
and civil aircraft, and kdes en mase in unoccupied t e r r i t ~ r y . ' ~  hlem- 

13RR. 1 Suprrintrndmr of Vine St. Pollra Station, Erportr Limbmoon, I19161 i K.B.  268, R v 
Bottnll, E i p r t r  Kurthmmniar. (19471 I K B 4i :  the L-nired Stares folloued the same practice 
during rhe Second World War (Field hlrnual 27-10. Ruin o f b d  U'o-fan 1194001. par. 70 

*'flppenhcm /nrmortonol Lnw, LOI I! (6th ed. by Lauterpachr, 19441, p. 454, .Monuol of 
Mdmq Low (1929).  Arncndrncnrr S o  12 (19161, p 82; Hyde, Inlemmmd Law, Chk,$ IZ( 

InarprrrrdandApplrad~ the CnmdStotr~(l945). \01 iii, p. 1797: Fdd\LanualZi-iO. par. 148. 
2i.4nicie 1 of the Genera Risuncrr of \ \ar Comenrions of 1929 and Arrrcie I of the 

corresponding I949 Conienrion purport to define the persons enrirled IO be treated as prisonerr 
a f i a r ,  ahile 4rtrcie l o f fhe  HagueRegularianrierraurtodefinerhetmoprtouhomthe'Iaur, 
rights, andduties ofuar  apply'. Sincepersans barhcnilian m d  mrlirary hire heenconsidered to  
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bers of resistance movements u h o  are commanded by a responsible 
person, uea r  a 'fixed distinctive emblem'. carry arms openly. and 
conform n i th  the lau of \ \ar ,  even if operating in nccupied territory, 
were extended the protection of prisoner-of-\\ ar status because 11f 
difficulties encountered in securing equitable treatment for guerrillas 
and members of resistance moiements during the Second \\'orld 
M ar ,28 Fears that the opposing belligerent \I i l l  be put at a military 
disadvantage by being required to treat such persons as prisoners i ~ f  
uar"  are probably basedon theerroneous assumption that all persons 
engaged in resistance activities \I ill meet the qualifications prescribed 
in Article 4. It is reasonable to suppose that guerrillas and members of 
resistance movements u ill more frequently than not fail to conform ti1 
these standards, since secrecy and surprise are the essence 11f such 
warfare. 

Do then persons engaged in hostilities of a clandestine nature 
benefit frum the protection of any- other status? .According to the letter 
of Article 4 of the Geneva Cir-ilians Convention of 1949. persons I\ ho 
'in any manner \I hatsoever, find themselies, , , , in the hands of a 
Party to the conflict' and do not benefit from one of the other Convrn- 
tions are protected by that Convention. A s  indicated in rhe article 
referred to abo>e," persons guilty of hostile activities in occupied 
areas are subject to a special regime analiigous ti1 a system nf municipal 
l au ,  and spies and guerrillas in such areas are thus in something 
approaching a protected status. Article 5 of the same Coniention, in 
addition to limiting the extent to \i hich the Convention is applicable to 
persons guilty of hostile acts in occupied territory, states B ith respect 
to the 'territory of a Party ti) the conflict' that 'an indiridual protected 
person' (i.e. any person in enemy hands not orhens ise protected) u h o  
is engaged in or suspected of hostile activities is not entitled to claim 
such rights and prilileges under the Convention as nould imperil the 
securiv of the detaining state. This  language, and the absence of 
provisions else\+ here 11 hich vould preclude strong action against 
captured unlaaful belligerents, are indicatiie of an intention on the 
part of the draftsmen of the Convention not to exclude the customarl- 
penalties inflicted upon belligerents of this nature. Furthermore, the 
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failure of Article 5 to refer to areas where fighting is in progress 
outside occupied territory or the territory of the detaining state 
suggests that both Articles 4 and 5 were directed to the protection of 
inhabitants of occupied areas and of the mass of enemy aliens on 
enemy territory and that unlawful belligerents in the zone of opera- 
tions ue re  not taken into account in connexion with the two articles. It 
is reasonable to conclude that no provision of the Geneva Conventions 
of 1949 precludes the death penalty for unlawful belligerents in other 
than occupied territoryzs and that, a fortiori, lesser penalties may be 
imposed. 
h category of persons who are not entitled to treatment either as 

peaceful civilians or as prisoners of war by reason of the fact that they 
have engaged in hostile conduct without meeting the qualifications 
established by Article 4of the Geneva Prisoners of War Convention of 
1949 thus continues to exist and to be subject to the maximum penalty 
which the detaining belligerent desires to impose. Individuals of this 
nature taken into custody for hostile conduct in occupied territory are, 
of course, the beneficiaries of a considerable number of procedural 
and substantive safeguards. But their counterparts in other areas are 
less fortunately circumstanced, and it is to this latter group that 
attention must be directed and to which reference is primarily made 
hereafter in speaking of spies, guerrillas, and other so-called 'unlawful 
belligerents'. The  first genus to be considered will he the classic form 
of hostile activity in a guise which conceals the true character of the 
individual, namely, spies. 

11. H O S T I L E  COh-DUCT BY PERSOh-S N O T  O F  T H E  
.-\RMED FORCES: SPIES 

Over the course of years, much learned discussion has been ex- 
pended on the question of the conformity of espionage in time of war 
with international law and with morality. From this consideration has 
emerged a virtual unanimity of opinion that while the morality of 
espionage may vary from case to case, some, and probably all, spies do 
not violate international law. A distinction may, of course, be made 
with respect to espionage other than in time of war, for such conduct is 
of doubtful compatibility with the requirements of law governing the 
peaceful intercourse of 

T h e  great international lawyers of the past approached espionage, 
as they did so many other questions, from the standpoints of both law 
and morals. They  were ultimately persuaded by the common view of 
mankind that persons acting as spies from patriotic motives pursue a 

Article 68. Geneba Cibilinnr Convention of 1949. 
8 0 H ~ y b r e ~ h i ~ ,  'Espionnap et l a  convention de l a  Heye'. in Rewr de dmir ef de 

irbninologit, 11 (1950-11, p. 931. 
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moral course of conduct and concluded that the pou er  of a belligerent 
to  punish espionage directed against him arose not from the fact that 
the lau prohibited the activity but from the danger u hich clandestine 
acts created and the resulting necessity that they he dealt u i th  se- 
~ e r e l y . ~ '  Ho\+ this view was to be reconciled u i t h  the safeguards 
generally accorded enemy soldiers is most persuaskely stated in the 
a o r d s  of Gentili: 

This also I S  a reason u hy ou should be unuilling to assume that 
role [of spy], because it is Lnied the privileges attaching to mili- 
ta 1 service i n d  therefore the lav against spies seems just, since 
tf& have di;ested themselaes of the character which uould pre- 
rent their being treated in that cruel and degrading fashion.32 

At the Brussels Conference of 18i4, thorough consideration was 
given to espionage in u a r ,  and the provisions there drafted33 \+ere 
carried over, almost ui thout  change, into the Hague Regulations of 
1899 and 190i.s4 A number of states at the Conference strenuously 
resisted any suggestion that the proposed code should giFe legal 
sanction to an opposing belligerent's exercise of jurisdiction over a 
spy,35 and the resulting article provided by n a y  of compromise that a 
spy u as to be treated according to the la\+ s in force in the capturing 
army.3B A recommendation that a distinction be made betueen pro- 
fessional agents and volunteers motivated by patriotic fervour met 
with an unfavourahle r e ~ e p t i o n , ~ ' h u t  the Conference found it i m p s -  
sihle to agree uhether  military and civilian spies were in all respects to 
be r r ea td  in the same manner.38 

Articles 29 and 30 of the Hague Regulations do not attempt to do 
more then define the spy and requirethat he shall not he punished 
Lvithout trial, and it is to he observed that they do not purport to make 
espionage a violation of the Regulations. A further modification u a s  in 
fact made in Brussels draft in order to avoid an implication that a spy is 
'to be condemned by virtue of a declaration signed by his o n n  Gov- 
e r n ~ n e n t . ' ~ ~  Moreover, the sanctioning by Article 24 of the 'employ- 

de succi. est libr: i la  I U I ~ I C I '  (Acirr. p. 1 3 )  
4nicie 19. Aorr. p. 291 

j'The proposal u a s  made by rhe Spanish delegate (Aarri, pp 42, 201) 
3'The difiiculry arose in mnnexmn urth the discussion a i  .Amcie 2 1 ,  dealrng v n h  the spy 

ahm had reioined hir a r m  (Aira.  00 w 4 5 1  , L .  

JBProceedingi o i  rhe Second Subcommirsmn, Second Commisimn. ~n Tbhr Pmiredingr o f r h  
H q u r  Pmir Con,fwmir The Confwmri of 1899 fed by Scurr. 1920). p 489 
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ment of measures necessary for obtaining information about the 
enemy' is strongly indicative that espionage falls into the same cate- 
gory as legitimate ruses of war.40 In accordance with these provisions, 
recent t e x t ~ , ~ '  military manuals,l* and judicial opinions 4 3  have nor- 
mally emphasized that espionage is not in violation of the lau of 
nations but that a belligerent penalizes this conduct because of the 
danger it presents to him. Frequently military codes incorporate a 
definition of espionage, conforming to that of the Hague Regula- 
t i o n ~ , ~ ~  and thereby provide a positive legal precept in domestic law to 
fill up the measure of jurisdiction u hich international lau concedes to 
he held by the offended state for the protection of its national security. 
Into this firmly established law some doubt has been interjected by& 

parte Quirin et Al. , 4 5  decided by the Supreme Court of the United 
States in 1942. Spies were considered by the Court to he 'offenders 
against the lau of war subject to trial and punishment by military 
tribunals' for the 'acts which render their belligerency A 
possible inference from this language is that the Court considered 
espionage to be subject to punishment as an international c rime.^' 
There is reason to suppose, however, that the tribunal was led by the 
m n e u  hat imprecise distinction often made between 'lawful' and 
'unlawful' combatants to  conclude that failure to qualify as a lau,ful 
combatant could be described as a violation of international law. If, 

'nMonudofMilrroryLo~f19291, hmendmenri S o .  IZ(l916i. p 16.13 4: Field Nanud2?- lO,  
RuIrrofLand Wkqore (1940). par. 203. 

"Oppenheim.Inam.tronolLo~, ~ o 1  I I  (6fhed. by Laurerpachr, 1944). p 329, Hdleck, op. 
cir .(3rdEng,ed. byBaker, 1891i.~ol.  1.p. 571:R'hea~on,Intrrnotr~nolLou, 101. ~ l ( i t h E n g . e d .  
by Keith, 1914). p. 2 1 8 ;  Westlake, lntmotiond Lou> Pan II (2nd ed , 1911). p. 90: Hall. A 
Treatlie on Intmorirnol Low (7th cd by Higginr), p 579, Fauehille, Tmlfi de droit intnnalranol 
publii, w1. n(1921), p. 1 5 0 ;  Cdvo ,  LaDmir r n a r n o t i o n o l t h i o r i g u ~ ~ r p a t ~ u ~  ( i rhed . .  1896). xo l  
i b ,  p 178.  Raiin. Le Droir moderne di I o p a r r  (1920). \ o l  1. p 266, ltdtzog, Red: der Lond- 
kr&ubrung (1942). p 14, hut cf. Hyde, ap, cit  , \ol.  i l l ,  p 1865. 

" M m u d o f M d ~ i a ~  Low(1929i,  Amendments So. I 2  (1916). p. 16:  Field \lanud27-1O,Rub 
o f L m d  Wafm (1940). par ZOI,Knegibraaih im L m d b i i p  (1902). p. JO. 

'8L'nrad Stoia rd W i d i  Y MrDondd, Comrnondont of Brooklyn .Vmy Yord (E D S B , 
I920), 265 Fed. i11,  dismissed per rripularioo (19211, 216 U S. 70 
(1948), Trr?IrofUhrCnainoh, xi(L950). p. 1245:  WbCrimcrRept ,  > 
oftbrAitornlyr GRinnloftha L'nltrdSioter, 31 (1920) p. 356, and 40(1949), p 561,eoncernmgrhe 
jurirdicrion o f a  United Starer military tribunal over onc Wircke. alias Waberrki, a G y m  spy 
arrested I" the \rcmry of a military port 

"France, Code deJurtur M i b u a r ,  Articles 2 3 7 ,  2 J 8 ,  Unitcd Stares. (ifom Code ofi!4iIitq 
]unite, Anicle 1M (64 Stat. 1 3 8 ,  50 U.5 C. 700). 

'Llli U S. I .  
'8117 U.S. J I  
"This IS the v i e s  adopted by Professor Hyde m 'Aspects ofthe Saboteur Cases'. m Amnlron 

journolof Inatnatmal  Low, 37 (19411, p 88 In commending the 'hold and fresh jiew' (p 90) 
taken by the Supreme Coun, he points to the inconsisreney herueen the recognition oi rhe 
pmpnefy of a s t~ te 's  employment of espionage and the punishment of the spy io employed and 
suggests that both the act of the ECPII and rhe act oi the >ndnidual are equally violitire of 
lnfernafmal law It  uould appear,  on the contrary. that the sppearing ~nconslsrency may be 
renlrsricilly resolved only by an acknouledgemenr chit the act of neither 1s m Confraientlon oi 
inlernrlionll In* 
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indeed, the Court \vas proceeding on the assumption that the lau of 
nations forbids the employment of spies and espionage itself. that 
view, it is submitted, fails to find support in contemporary doctrine 
regarding such activities in \ ~ a r t i m e . ~ ~  

ho 
is captured by the enemy after rejoining his army is to be treated as a 
prisoner of war and incurs no responsibliity for his previous acts of 
espionage, throws considerable light on the juridical status of espio- 
nage. T u o  reasons hare been adduced for this limitation in punish- 
m e r ~ t . ~ ~  T h e  first goes to the difficulty of proving the act after the 
individual has returned to his own army. To  this it must be replied 
that if it is possible to gather and utilize proof of war crimes of the 
atrocity type years after the event took place. this explanation seems to 
lack substance. T h e  other, n hich appears to be the correct reason, is 
that spying is a ruse of ua r ,  which the threat of ‘punishment’ is 
designed to deter. Once the act is completed, the deterrent purpose of 
the death penalty has no room for operation. T h e  limitation of 
punishment thus offers a strong indication that espionage is nut pro- 
hibited bj- the international lau of war and that its suppression is 
instead left to the initiatite of the opposing belligerent. Article 3 I has 
been producti! e of some controversy concerning u hether the immu- 
nity of the returned spy must be applied to the civilian secret agent as 
well as the rnilitary.j0 References in the article to a rejoining of the 
armj and to subsequent treatment as a prisoner of u a r  might seem, 
from a textual examination alone, to indicate that only a military spy 
\?as intended. However, the t u 0  possible bases for the limitation on 
the punishment of spies logically apply \vlth equal force to both the 
military and civilian agent, and the great difficulty in many cases of 
establishing whether an individual acted in a military or nonmilitary 

Article 3 I of the Hague Regulations, which provides that a spy 

4~.41rhough rhe opinion contains copmus c ~ t m o n s  to Field \lanual 2--10. Rule$ of Land 
\$‘&re (19401, II dmr nut refer to p m p p h  201 of the  Manual, uh ich  s i m s  rhar spier are nor 
punished a r  i i o l m i s  of rhe lau of uar’ U x h  respect ID eipronage, the Coun alluded IO 

paragraph R ?  of General Orders S o  100. 24 4prd 1863, hut the General Orders. %hich had 
been superseded many )ears preriourly, m r e d  eiseuhere thzr deception in ~ i r  I S  ‘a  just  and 
neceirir) means of h o r r i l q  (par 101) 

‘ g \ l o l l e ,  L ’ E p ~ n ~ e p  miliiarrr en 8mpi drguwrr !19011, p 160, Hukhrechtr, op c11 , p p  
917-8. 

“ InRtFIarha .  ,~idrrloahij irruprudrnrs. 1919. KO 548, the Dutch Special CourtofCarrariun 
held rhar 4 m c l e  11 doer not apply to ctiilianr. and that the immunir) rhcrein p m i d e d  i s  

canlined IO mhraq permnnel ~n the cane ofoperarianr On the other hand, the .Manual of 
.Miliror)Lo;.119291, \mendmenrrNo.  12i1936),p 3 8 , “  i , a n d R o l i n , o p  c I t  . s o l  i , p  ] ? I .  
rake rhc t i e w  rhir rhr: Immunity of the returned spy IS  a general one. applying to al l  perrons of 
that character .%nick 26 nfrhe .Manual prepared b 
rhe immunir) IO ipier u h o  had succeeded ~n q u  
(Annuoiri dr i.Inififut dr dmit infrmoiionol. 5 (1811 

F o r c a r r ~ g r a n r l n g ~ m m u n l t g r o r e r u r n e d  milltar) spes r e e i n r i , ~ ~ r r i n ! l R 6 1 1 ,  45 Barb is Y 
142,/nriRiigrr!Fnnce,Cari cnm.. 29July 1918). Dalloz.Htbdom&irp 1949. 193. w i t h a n a r e  
by de Vahrer. Raurxl Sirq. 1950 
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capacity at the time of his act" further suggests that the protection of 
h i d e  3 1  is not confined to the military spy. 

Questions ot substance concerning spies may also arise in connex- 
ion with the limitation of Article 29 ofthe Hague Regulations to spies 
taken in the 'zone of operations'. In modern warfare, in which even the 
remotest town is exposed to the danger of attack by guided missiles, 
rockets, and parachute troops, the entire territory ofa  belligerent may 
with some justice be said to be in a zone of  operation^.^^ But it is 
normal to preserve some semblance of distinction between that area 
and territory which is not subject to military control. ifonly to proride 
a line of demarcation betireen the jurisdiction of the military and 
cirilian authorities.53 At the same time that military codes frequently 
contain a specific reference to the type of espionage defined in .\rticle 
29, the civil law also contains its own prorisions for the protection of 
official secrets and forthegeneral securityofthe state in t imeof\*ar.54 
It is even clearer, hou  eber, that espionage falling under this latter type 
of interdiction cannot be said to be in violation of the law of nations, 
since its punishment has hitherto been effected without reference to  
that body of law. An alien enemy engaging in espionage, although 
di\esting himself of the protection he might otheruise enjoy as a 
prisoner of war, is  in turn protected by the safeguards of domestic law, 
which, by  way of securing the liberties of loyal citizens, makes even 
acti\e enemies benefit from the law's protection. A s  the difficulty of 
distinguishing the traitor from the spy and secret agent increases , by 
reason ofthe fact that a given act may be treasonable if committed by a 
citizen and espionage i f  committed by an alien,55 the necessity of 
subjecting all persons outside the zone of operations to a common l a u  
and to a common tribunal grows correspondingly greater. r\lthough 
problems of this nature have been productive of recommendations 
that espionage in time of war be the subject of an agreed international 
d e f i n i t i ~ n , ' ~  it has not been suggested that espionage should itself be 
interdicted by international l a w  

As long as espionage is regarded as a conrentional weapon of war, 
being neither treacherous nor productive of unnecessary suffering, 
the sanctions visited on suies are onlv uenalties to deter the use of that 

States Code. T i t l e  18. Chapter 1 7  
As  ~n France. see Code P h i ,  4nicler 76 and 7 7 :  de \ abres, 'La Repression de I'cipionnige 

et l a  codification du Droit p h i 1  in iemimnd' ,  in Rruur dr droit a r m m o n o i .  de i c ~ n t s  d p o -  
m o r q r r a r i p i i i q m ,  26 (1948). p 341: Peila, 'Le Mpressiondercrimer cantre la perronnabr6 de 
I ' e f d  in R a n d  der  LOU^ dr PAiudbrnu dt demit intrrnotionoi de io H q e ,  11 (1910% p 7 2 6 .  

" A  sugpstian of this nifure was made by General .Amaudeau lfrsnce) at the Brussels 
Conference of 1874 L4cm. p. 111, see de Vahrer. op a t . ,  p 150. 
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ruse. T h e  actions of a spy are not an international crime, fur by his 
conduct he merely establishes that he is a belligerent s i t h  no claim to 
any of the protected statuses v hich international laa has created. 

111. HOSTILITIES  IS ARAIS BY PERSONS S O T  O F  T H E  

Hostilities in arms by persons not entitled to be treated as prisoners 
of war are of tremendously greater practical importance than espio- 
nage, but the lau. applicable to such conduct, is i f  anything. even less 
certain. These activities may take the form of indiLidua1 acts of 
violence, in 11 hich case the expressionfranc-tireur is normall)- used. or 
may with greater probability be carried on by armed bands in guerrilla 
or partisan \i arfare. For \ \ant of better term, the expression 'guerrilla 
marfare' u ill be applied to all such acts, but \I ith the qualification that 
i t  is not intended to refer, in the sense in which it is used in military 
science. to the \I arfare naged by detached troops of the armed fcirces. 
properlv so identified, or  to armed forces a hich continue fighting 
after a &mender. vhich presents a problem of another nature.5' T h e  
u o r d  'guerrilla' is most usefully applied in a legal conteyt to armed 
hostilities b>-pri ia tepersonrorgroupsofpersonsu hodono t  meetthe 
qualifications established in .\rticle 4 of the Geneta  Prisoners of11 ar 
ConIention of 1949 or corresponding provisions of the earlier Con- 
\ entions. jq  

T h e  tendency of academic lanyers has been to charge guerrillas 
\I ith acting in contravention of international l a a .  It has been said that 
such armed bands carry on 'irregular war' because they are normally 
self-constituted, lack permanency, do not uea r  uniforms. carry on 
pillage and destruction, and are disposed to take few prisoners and to 
deny quarter. js  T h e  principal accusation ~ h i c h  has been made 
against them is that they eventually degenerate into bandits. engaging 
in murder and robbery in hope of gain. . i s  a consequence, the texts of 
the nineteenth and t u  entieth centuries are disposed to stigmatize 
guerrilla aar fa re  and any private hostilities in arms as 'war crimes'.Bo 

I f o v  \\ell this characterization accords a i t h  the realities of modern 
marfare is open to serious question. I t  must be assumed at the outset 

jiConcerning Y hich see Xurick and Bairerr. ' Legd i r )  ot Guerrilla Farces under the L a u r  of 
W a r ,  in .4mniionJournal o/inrlmstional Lo;, 40 (1946). p 563 

1 ~ n 7 ,  - \ d e  I .  ~ e n e ~ a  PMOMS ~ f \ i ~ r  con\en t lon  o f  

ARLIED FORCES: GCERRILL.AS 

. - \ d e  I, ~a~~~ R ~ ~ ~ I ~ ~ ~ o ~ ~  
1929 

s8 Hyde. op CII , \DI 111. p 1.9- Hyde's senitmenti ere those of Lieber in Gurrrdla Parim 
considered i i i h  R+me io rhi L o c i  and L i q e ~ o f  War (1862). p 

bOOppenhem,op CII , ~ o l  ~ 1 6 r h e d  h! Laurerpacht, 1944). pp I j l . 4 i 4 , F a u c h ~ l l e . o p  c 
j01 11. pp 99 ff , Hyde. op CII 101 pp 179.-8. Halleek. op. cif.. p 186. Spaighr, op c 
p 61. Rairzog. op CII , p 16. see to like effect the British .Wmuol $,Udtm> L r -  1192 
-\mendmenti 90 1 2  (1936). p. 81, charactermng pr~ iare  hosrilirier tn arms as dlegmrnire acts 
'fromrheenemy'r r randpnr ' .  and L'nlted S r a t e r R u b o f L n n d l l i r / a r r  119401. parr 348, 3 5  I ,  and 
3 5 2  

. 
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that guerrilla activities are an inevitable concomitant of hostilities 
\I aged by regularly constituted armed forces.61 Isolated bodies of 
regular troops, greatly extended supply lines, and thinly scattered 
occupation forces offer in5 iting and advantageous targets to guerrilla 
columns. By contrast \rith the armed forces, guerrillas require little 
logistical support. Their casualties are slight. .-\bow all they have the 
adiantages conferred by the fact that they conceal their character as 
belligerents and are thus able to erploit tn the full the element of 
surprise.62 

Strategic and tactical considerations alone do not recruit guerrilla 
forces, and it must be remembered that the partisan exists in modern 
uarfare because the civilian willingly takes up arms and tights. T h e  
guerrilla tighting of today had its forerunners in the resistance of the 
Spanish hlaquis during the Peninsular CampaignB3 and in the hos- 
tilities of French ci! ilians in the Franco-Prussian tVar, which brought 
the term franc-tireur into an undeserved prominence. 6 4  Resistance 
actirities were an important instrument in the defeat of the Axis 
during the Second World iVar, and it is hardly possible to  name an 
armed contlict which has taken place since the conclusion of those 
hostilities in which guerrillas have not played an important and often 
decisi\e role.B5 Only a rigid legal formalism could lead to the charac- 
terization of the resistance conducted against Germany, Italy, and 
Japan as a \iulation of international laa  , Patriotism, nationalism, 
allegiance to some sort of political authority have replaced the desire 
for loot, xihich has traditionally been attributed to the guerrilla, in 
motibating ciLilians to take an active part in narfare. And finally, it 
must not be forgotten that in the Llarxist vieu of the 'people's uar ' .  to 
n hich aconsiderahlenumber of important military poners  subscribe, 
popular resistance, including guerrilla warfare, is regarded as a neces- 
sary and proper means of defence.66 

T h e  lao. of war has had to evolve an uneasy and sometimes unuork-  
able compromise between the legitimate defence of regular belligerent 
forces and the demands of patriotism. An un\rillingness to regard 
guerrillas as internationally criminal may be discerned at the very 

4 related problem i s  that of the use afforce by members o f c k i l  defence orgsnmrionr u h o  
ha\< not been equipped w i t h  uniforms or haie  not had an a p p r m n n y  t o  don them (see Cmad 
Stars 7 Hongabl !I941). War Crirnri R p r u  XII i1949), p. 86). 

Xapier.  Hurory cf the U m  an rhs Pininmla (182a40) .  
''r\likiche, Sdrar Fortel. Thr Tdmigur of Lndwground U o w m n t i  !I9501 

sa See Rolin-Jaequernyns, 'Chronique du droit tnternationd Errai complCrnenrure sur 11 
p e r r e  franco-allemande dnnr i e s  rapponr a i e c  le drmr mternafmnal', 10 Revue de dmit intern*- 
tionol ef dt io igiiinrran compnrir. 3 i i 8 7 1 1 ,  p. 2 8 8  

Emred Sarmnr forcer 10 Korea hme. for example. encountered p e r r i l l i  bands ranging in 
size from 50 10 2,000 men (Exgbrb Report of fh Lnir~.\ 'kf$oni CammondOprroiionr in Korro, for thr 
perlodl6 fo 30 O w b m  19J0, U N Doc. Sil8851. 

"Trainin, 'Querrrons o f  Guerrilla Warfare 10 the Law of M a r ' ,  m Arnanm Journal of 
InramorwnoiLo;. 40 (19461, p 5 3 4 ,  Kulskl, 'Some S o \ m  Comments on International Lau', ID 

Ammiinn Journal of Inrrrnariannl Lac. 4 5  (195 I ) ,  p. 147 
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threshold of the modern la\+ of \+ ar, for the delegations at the Brussels 
Conference from those countries nhich had the mnst often been 
in\ aded insisted again and again on the right of the attacked country to 
call its citizens to arms to resist the enemy.@' T h e  protected position 
affurded the members of the le;.& en muse6& is a mnnument to these 
sentiments. but the spontaneous mass uprismg in the face of the 
enemy has lost any real significance. T h e  le& en masse is actually an 
anomaly in the l a a ,  for its recognition poses threats not only to the 
country employing it but to  the enemy as \+ell, In an area \I here a le\ y 
exists. theenemyis not rvithout basis in looking upon allinhabitantsof 
the in\ aded area \+ ho are capable of bearing arms as potential enemies 
to be attacked or ,  if they surrender, to be made prisoners of ~ + a r . ~ '  
T h e  very considerations u hich militate against treating all bellige- 
rents as prisoners o f n a r  a p p l -  n i t h  equal force to the members ofrhe 
levbe en m u m  

T h e  distinction between those forces entitled to  be treated as pris- 
oners ofxrar upon capture and those not so qualified uh ich  had been 
worked out at Brussels was preserted in the Hague Regulations of 
I899 and 190i .70 Slartens, the president of the 1899 Conference. dreu 
attention to  the fact that: 

The Brussels Conference, therefore, by no means intended to 
abolish therightofdefence, ortocreateacodeu hichuould abolish 
this right. It was, on the contrarv. imbued with the idea that heroes 
are not created by codes, but that the only code that heroes hare is 
their self-abnegation. their \i i l l  and thei; 

The Conference understood that its A t y  uas not to try to 
formulate a code ofcases \\ hich cannot be foreseen or codified, such 
as acts of heroism on the part of populations rising against the 
enem) 

It simplv uished to afford the populations more guaranties than 
had existea up to that time." 

atriotism 

H e  went on to assert that the provisions drafted at the Brussels 
Conference had not been designed to  deal xvith all cases and that they 

"The Spanish delegarion aiserredthardefenriie uar v i s  lor S p m  a national ~ l a i f o  x i  hlch all 
rhe iorce iof thena t ionuould  hedirecred, reeard le i rof thedanger rncurred(Arrnd~1oCon~rmi i  
de Brvxslks (IO'4J. pp I J h 9 )  %member ofrhe Itallan de lqa r ron  expressed rhe  we^ that the 
Conference did nor uirh  to lndlcite that i e ~ ~ ~ f a n c e ,  orher than 8n the form of fhe  l r r i i  m mnir,  
uould be illegmmate (-4rrri pp ZICSI  General de Leer a i  R u w a  expressed hls Gaiernmenr i 
understanding that an articked stace has a riphr o f  defence vlthout rerfrrctmn. so long i i  ~f 
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left the door open to 'the heroic sacrifices which nations might be 
ready to  make in their defence'. 'It is not our province', he added, 'to 
set limits to patriotism.' 

It was not, however, until the conclusion of the Second World War 
that judicial consideration was given to the status of persons falling 
outside the class of soi-alled 'lauful belligerents'. In the Hortager 
Triuk,'* guerrillas were actually said, in legal intendment, to resemble 
spies in that the enemy punished such activities not because of their 
illegality in an international sense but because of the danger they 
presented to him. T h e  prevailing view in the trials involringresistance 
in arms, 1% hether in occupied or other than occupied territory,73 
appears to be in conformity u i t h  that expressed in theHortager case. It 
mas also made plain that guerrillas, like spies, may not be punished 
u i thout  trial.'4 

T h e  Geneva Conference of 1949 was u,ell aware of the problem 
implicit in the existence of guerrilla and partisan warfare and seemed 
to  be under the impression that it had dealt with it in satisfactory 
fashion.'5 Members of resistance movements who comply with the 
conditions that they be commanded by  a responsible person, wear a 
fixed distinctive sign, carry arms openly, and comply with the laws of 
war are, el-en in occupied areas, entitled to be treated as prisoners of 
war upon capture.'B But because guerrilla warfare is in essence secret 
warfare, it  is improbable that the majority of guerrillas will comply 
with these conditions, particularly those which relate to the wearing 
ofdistinctire insignia and the open carrying ofarms." Ifthis is so, the 
problem of the guerrilla fighter is still one of customary international 
law. T h e  fact that such persons are still left, subject to the procedural 
and general safeguards afforded by the Geneva Conrentions of 1949, 
to the mercy of the enemy will in strict law lead to the extreme penalty 

' lLh i f rdSfo t l r  Y .  Lst ef AI. (1948). Trub of Wor Cnmmab. xi (1950). D. 1 2 4 5 ,  War Crimrr 

Genela PrironerrofWir Conrentionof 1949recognner the nccerriryofarrial by pro*idingrbnt 
persons who hare committed belligerent mi are to be protecrcd by that Conrention 'unti l  such 
time IS their ~ f m x  has been determined by s competent trihunil'. 

'sSsp~ Repr ro fComminee  IIrorhePlenary Ariembly(CDGlPLEZ1 76 Prn.  23July 19491, 

"A r t i c l e  4. 
"The fear o f  Strebel that what he chnricrerirei 1s 1 legrimirron of resirfnnce acfwifies by 

cnihani, partlcuhdy rhore I" occupied rernrory, udl pur major obstacles ~n the path of the 
oppsing belligerent (1%. cir., pp 133 if.) ~ p p ~ r e n f l y  proceed9 from the assumption that large 
numbers of persons will be affected by chose prorisionr of Article 4 of the Prisoners of War 
Convenrmn of 1949 pertaining to r e t i w n c c  mo~ements I t  is believed that the disputed clauses 
ofArricle Irepreienronlyarlighrderogarion fromrhe internationalcommon IPU ofwar  rndthat 
rhe problem of guerrillar who are nor enrrried IO be treated as  l ia ful  belligrenis IS still 
punmount. See also Bmndwemer, 'Dar Parrisinenproblem und die Genfer Konvenrionen w m  
1 2 .  Augusr 1949'. inJursrinhaBlorto, 72 (19101, p. 261 
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of death. It may be expected, hoxreter, that more farourable treat- 
ment, specifically in the form of recognition as prisoners of n ar. \\ i l l  
be held out as an inducement to persuade guerrillas to surrender. T h e  
listing ofthose persons who are entitled as a matter o f l aa  to be treated 
as prisoners cannot reasonably he construed as prohibiting a bellige- 
rent from granting that status of persons haring n c  legal right 
thereto. i8 

\Then resistance acti\ities in the form of guerrilla warfare are 
carried out in occupied areas, it  xrould appear, in the light of 
prosecutions for war crimes and the Geneva Conventions of 1949, that 
they constitute no violation of any duty imposed by international lau 
and cannot therefore he stigmatized as 1-iolatire of international la\< , 
-4s guerrilla activities in occupied areas during the Second World \Tar 
proved to he of considerably greater consequence than those in the 
face of the enemy, there is reason to suppose that the la\< applicable to 
unoccupied areas should correspond to that to be in\oked else\< here. 
unless some distinction betueen the t v o  which is of legal significance 
may be ascertained. But ifsuch\\arefare nithinoccupied areas, \I here 
the poir er of the enemy is already established. is not in contravention 
of the lau of nations. hou much less can similar activities in unoc- 
cupied zones, where the fortunes of battle are still in doubt, be said to 
ha\e  that character. Nor can it be argued that a state has no obligation 
to suppress guerrilla activities on its behalf in that portion of its 
territory \\ hich is occupied hut that such a duty does arise \\ here 
actke hostilities are in progress in the face of the enemy. .is long as 
partisan u arfare I S  inspired by genuine allegiance rather than a desire 
for pillage and as long as guerrilla activities are looked upon as licit and 
laudable by the state on whose behalf they are undertaken and by 
third parties to the conflict, it is highly unreal to regard them as 
internationally criminal. Ro 

.ilthough guerrilla warfare and pri\ ate hostilities In arms should 
not be regarded as violatire of international Ian. this does not neces- 
sarily mean that persons carrying on such activities may not be guilty 
of mar crimes in their strict sense. To apply the doctrine of mem- 
bership in criminal organizations8' to membership in any guerrilla 
hand because of fears concerning their lawlessness \ \ o d d ,  of course. 

"This uar the  ~ K U  d e n  byrhe Dsniihdelegareatrhe Gene\aConferenceof 1 9 4 9 f l i r b ~ r i m  
Repari of ihr Thirtenrh Plrnoiy  Miiring. 26July 1949. CDGiPLENiCR 13,  p 61 

'gThir Pror Book. 27 (1950). pp. 2 5 1  if. 
"The assimilarionofguerr~llasro'hnnd~rs'and p ~ a t d .  as propoled by Couler ( ' L n ~ i e r r a l n y  

oflurisdicrion over Liar Crrmer', in Cahfmm L a i  Rerar. I1 (1945). pp. 181.201). 13 umiar- 
ranted Although some guerrillas ma) engage m bandirry and thereby become g u d q  ofthe w a r  
crrmesofmurder, plunder, anduanronderrrucrion. ~rii~omeuhitnai\eroruppoierharaderlre 
far blood and booty ior the i ruun  raker  l i therole ~e l l - rpr ,ngaf suchwarfare  andtharguerrjllar 
neier deiote themrelies 10 the same m ~ s s ~ o n s  as rhe regular armed forcer 

"Judpmt  Dfrhi Infnofional . M h q  Tnbunalfor thr T r d  of Geman .Mqar llhi Cnmninals 
fCmd 6964, H \L S . 0 ,  1916). pp. 66 if, 
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constitute an unwarranted extension of the principle, by a legislative 
rather than a judicial process, from individual organizations within a 
state to all groups of a specified type,  T h e  notion ofcomplicity82 may, 
houe\er ,  involve the responsibility of persons associated with an 
individual organization of guerrillas members of which have commit- 
ted criminal acts. Should members of such groups pillage, loot the 
dead and Hounded in the area of battle, refuse to give quarter, or 
murder prisoners, they uould,  like members of the regular armed 
forces, be similarly accountable for their criminal 

T h e  guerrilla thus appears, like the spy, to  be a belligerent who has 
failed to meet the conditions established by l a u  for favoured treatment 
upon capture. T h e  judicial proceeding to a h i c h  a suspect is subjected 
is accordingly a determination whether or not he meets the qualifica- 
tions prescribed for treatment as a prisoner of war or as a peaceful 
civilian. What formulation of l a v  is necessary to permit his 'punish- 
ment' if he fails so to qualify is essentially a matter of domestic l a u  or 
practice. In Germany, guerrilla warfare against the Reich was defined 
as a crime by German law.84 In other countries a purported prosecu- 
tion for acting in 'violation of the  laws and customs of war'is probably 
to be construed as directed against an offence in violation of the 
military common l a u  of the state concerned. In any case, the protec- 
tion of international law, in the sense in which that law safeguards 
prisoners of war and peaceful civilians, terminates when the judicial 
proceeding reveals that the individual does not qualify for protected 
status. 

I V .  O T H E R  FOR.MS OF H O S T I L E  A C T I V I T Y  BY 
PERSONS N O T  OF THE ARMED FORCES 

Clandestine actirities in warfare are not confined to the work of the 
spy, the armed guerrilla, and the franc-tireur. Sabotage, intelligence 
activities other than espionage, propaganda, and psychological u a r -  
fare may also be carried on by civilians or disguised military person- 
nel, and their importance, by comparison with hostilities in arms, has 
become so great that partisan warfare has been given the name of 
'sabotage with violence'.85 Since guerrilla bands will depend'upon 
these means of harming the enemy as well as on open combat, guerrilla 
warfare itself must he understood as embracing this wide range of 
activities. Such partisan warfare is usually carried on by civilians, as 

8'hnele 2 ( 1 2 )  (I,). Drih Code of Offences kgainir the Pace and Security of Mankind, ~n 
Report of the Inrmntionoi Lou Cornmuiton Cawwing if i  Third Sernon. 16 !day-27 July 1951 
(U.N.Dac .VCN. 4/48. 3OJuly 19511, par 59. 

1.e PI 'marwderr' or 'bandits' ~n the true ienx of those a o r d r  (see United Stater R d a  of 
Lmd Wo@n (1940). p i r  353) 

Verordnung uber dar Sondeirtrafrechr ~ r n  Krrege und bei Beronderem Einrarz (Knegrron- 
derrrrifrechrrrerordnung). 17 hugurf 1918, R C . B l ,  1919. 1, 1455,  Article 1 

d3MikiChe, op CII , p 142 
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soldiers of the regular armed forces other than those detailed to 
organize and assist underground warfare derive no advantage in nor- 
mal circumstances from assuming the garb of ciTilians. But military 
personnel u ill frequently be called upon to serve as secret agents and 
to perform clandestine functions not calling for the use of armed force. 
Both they and their counterparts in resistance movements will of 
necessity disguise themselves or keep in hiding in a manner resem- 
bling the clandestine activities of the spy. 

T o  the hostile actkities, other than open armed uarfare, of those 
not qualified to be treated as prisoners of H ar, the term 'war treason' is 
most frequently applied. If that term, u,hich is highly objectionable as 
a concept of occupation  la^,^^ is extended to hostile activities wher- 
ever Its use becomes eren more difficult to justify. A s  to 
the enemy carrying on military operations in other than occupied 
territory, sabotage behind the lines is not treasonable in an interna- 
tional sense, because no juridical relationship exists betueen the 
offending combatant and the state affected. ,411 the inconsistencies 
inherent in 'war treason' in occupied areas are thus only multiplied if 
that term is applied to hostile conduct elsewhere. -\lternati\ely, per- 
sons carrying on secret uarfare ha\e  been accused of the offence of 
'unlawful combatancy', which the Supreme Court of the United 
States in ExparteQuirin declared to be violati\e of international lau 
and presumably on that account a 'n.ar crime'. I n  that case, eight 
Germans who had landed secretlyin the United States and were bent 
on a mission of sabotage were held to  be within the jurisdiction of a 
military commission, before u hich they had been tried on charges 
u hich included, inter alia, violation of the law of war in the form of 
'unlawful belligerency'. T h e  Court distinguished the lawful and un-  
lau.ful cornbatant in the follouing terms: 

Lauful combatants are subject to capture and detention as pns- 
oners of war by opposing militar 'forces. Lnlauful combatants are 
likeuise subject to capture and detention, but in addition thev are 
subject to trial and punishment by military tribunals fur acts ;hich 
render their belligerency u n l a u f ~ l . @ ~  

T h e  unlawfulness of their conduct was based on the fact that they 
had clandestinely entered the United States on a hostile mission, 
'discarding their uniforms upon entry'. IVhile there is no doubt that 
secret agents of this nature are subject to trial under the statutes or 
military common law of the captor, the characterization of such 
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conduct as a riolation of international lau arises, it is submitted, from 
a fundamental confusion between acts punishment under interna- 
tional law and acts u i t h  respect to which international lau affords no 
protection. T h e  German saboteurs mere also charged u i t h  offences 
under the Cnited States Articles of R'ar, namely, those defining 
espionage and aiding the enemy,'O and it would appear that these 
provisions of municipal law afforded a surer ground for their punish- 
ment that did the offence of 'unlawful belligerency' under interna- 
tional l a u ,  to  which the Court primarily directed its attention. 

It is uncontroverted that a person accused of hostile conduct other 
than as a member of those forces which are entitled to treatment as 
prisoners of war must be granted a trial. For the most part, the 
tribunal would appear to he charged only with the responsibility of 
determining whether the accused is to be treated as a prisoner of a a r ,  
as a peaceful and therefore necessarily innocent civilian, or as neither, 
in which case he may he penalized. Once it has been discovered that 
the accused is not entitled to treatment as a prisoner of war, there 
appears in most circumstances to be no reason in l a u  to inquire 
whether the individual is a civilian or a disguised soldier, for it would 
appear in the latter case that the soldier, even in occupied territory, is 
to be regarded as having thrown in his lot with the civilian population 
and to be subject to the same rights and disabilities. T h e  question of 
his actual status may, however, be relevant to the penalty to be 
imposed, since the greater danger presented by the presence of dis- 
guised military personnel a i th in  or behind the lines may call for a 
proportionately greater punishment than is meted out to an offending 
civilian. Special problems are presented only in the case of military 
personnel seeking to avoid capture and escaped prisoners of war u ho 
are captured or  recaptured in civilian clothes. T h e  evader, as he is 
called, is often a member of an air force who has parachuted into 
territory held by the enemy and has disguised himself in an attempt to 
escape capture.81 If he is taken by the enemy, the military tribunal 
determining his status may u i th  some justification think him to be a 
spy, and the burden may be upon him to rebut that inference if it is 
once established that he is in the military serrice.s2 Dr. Spaight 
believes that the simple evader who is not a spy should he treated as a 
prisoner of u a ~ . ~ ~  T h e  prisoner of war who escapes uil l  normally 
attempt to assume protective colouring and thus escape being taken. It 
is recognized that prisoners of war have a duty under their own law to 

4nicler of War 82 and 81, then ~n effect 
g L S ~ ~ ~ c t  act i i i t ies IO facilitate wch escapes s e r e  carried o n  exrenri$ciy during rhe Second 

World\VVar(Hinron,Air I'uiory, TbrM~nandthrMorh lnrr (1918) .  p ??Ij, ieelnrPSibon~idrtAl 
i B m r h  M i I i r q  Court. Essen, 1946). War Crtrnri Riprtr,  XI iIP49). p. 64. 

"1;Monud of Miirrory Lo% (1929).  Amendments P o .  I ?  (1936). p ? 7 .  
esSpaighr, Air P o w r a n d  Wnr R@rr Urd ed. ,  1943, pp. 102-1 
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e ~ c a p e . ~ '  and this obligation has been taken into account in placing 
seLere limits un the punishment which may he meted out to a recdp- 
tured prisoner \i ho. by the fact ofescape, does not remose himself from 
prisoner-of-nar \Thy the evader and the escaping prisoner 
should benefit from a more fa\ ourable regime than their brethren bent 
on hostile missions v ithin the enemfs lines can probably he explained 
only by the fact that their conduct in seeking to escape is not regarded 
as hostile. \{-hen. houever-as happened in a number of commando 
and parachute raids-military personnel \I ear civilian clothes under 
their uniforms in order that they may assume the guise of c i i  ilians 
n hen their immediate mission is accomplished, their status is not 
easilp ascertainabkg8 It n.ould seem consistent ui th  the laxi applica- 
ble to ruses and disguised belligerents that such indisiduals taken 
while still in uniform should he treated as prisoners of \tar on the 
ground that they hare only prepared but h a l e  not yet executed their 
decepti\e measures. If they should later he captured in ci\ilian 
clothes, they nould appear to be entitled to no better and no \ ~ o r s e  
than falls to the lot of the ci\ilian guerrilla. 

Belligerents, both civilian and military, may also assume as diy- 
guise the uniform of the enemy. Some authorities regard this as a 
legitimate ruse before battle," \I hile others contend that the use nf the 
enemy uniform should be absolutely forbidden in all circumstances.gR 
s a r e  perhaps that of espionage. The  vie\! that such deception is 
permissible i f  not done in battle is tn some extent supported by the 
nutcome of the Skorzeny case,8B which resulted in the acquittal of a 
number of Germans \vho had sought to deceii e Cnired States forces 
by the USE of .American uniforms and equipment. .Although such 
conduct may not he d mar crime, there is room for the iiesi that 
indiriduals so disguising their true character are not entitled to he 
considered as prisoners v i  \\ ar  and are to be treated as ifthey had been 
taken in civilian clothes. T h e  fact that hostilities had ceased at the time 
of the Skorzeny Trial may account for the failure of the American 

p'ln rr.4mbtrpr (Brmsh \I#lhrar) Coun. Iluppertal ,  1Y461, V i  ar CrimiiRrpoi 

YBThir q u e i r m  IS  rased I" the annufa t~on (p 281 to In re I'm Fdiirnhorir IBrnnh 3 l i l r r a r ~  
Court, Brun ia i ck .  IY.161. iihr Crime3 R p r i i .  x8 (19191. p 1 6 .  Spaighr sta tes  r h a r  the outer 
m h t a r )  garb of ruch perrons might nut s e n e  to regularire rheir puiirion Mrr Po;rrond M'ar 
Right$ (3rd ed , 1 Y l i i .  p 3141 

b) Higginr. 1924,. p 649, I\esrlake. o p  CII , Parr 11 1190'1. p 7 3 .  
p 1 2 .  The quert~on I S  e r s m t ~ a l l g .  ofcourse.  vhar use ofrhe enemi  

nf  rhe military enrigma and uniform of rhe enem)' 
uirhin the meaning of .Arriclc 2 1  In o f r h e  Hague Regulations uf 190: 

PbSpaighr. IlbrRightion Land!19111. pp. 106I iOicha iac re r i i i ng  3 rulrnhichen~isager a 
qwck change ai uniforms on t h e  battlefield as  'swpd') .  Jobrr, I s  the W'earing of the Enern) s 
Lniform a Violationofthe L a u i u f l l i r ~ ' .  i n . A m ~ a a n J o ~ ~ m o l o / l n t i r n a t i o n a l L n ; ,  1~!19.111. p 
435. wherein r h e  u hale questton 15 comprehenilieiy dircuired 

xrrtcles 91.~4, Geneva Prlroneri  of Ivar Conienrmn ai 19.19 

roper use 

Lnirid .Tram i Skorzmq st .AI 1194-1. War Ciimri Riporti 1 1  lI9491. p 90 
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authorities to treat these persons in the same way as disguised persons 
taken in combat. T h e  use of the Red Cross insignia as a means of 
deception is, ofcourse, absolutely forbidden by the Ian  o f u a r  and is a 
form of ruse punishable as a war crime.'00 With the question of such 
ruses, the point is reached at which the bearing of war on dissimula- 
tion may pass o \e r  from a denial of privilege under the lau to actire 
prosecution for the violation of the law of war. 

v, COSCLUSIONS 
T h e  various types of hostile conduct which hare just been de- 

scribed, although outwardly dissimilar, actually share a common 
characteristic-that of disregard for or deliberate non-compliance 
with the qualifications established for an individual's recognition as a 
prisoner of n.ar upon capture. In a sense all of them also constitute 
ruses of one sort or another, if by ruse is understood any means of 
deceiving the enemy. Since these qualities are those which most 
conspicuously inhere in espionage, resistance activities in occupied 
areas, guerrilla warfare, and private hostilities in arms, they- afford 
grounds for believing that all these acts of warfare, whether or not 
involving the use of arms and whether performed by military persons 
or by civilians, are governed by a single legal principle. That  this 
larger category of hostile conduct is not violative of any positive 
prohibition of international lau is demonstrable by much the same 
considerations as militate against an internationally imposed duty of 
obedience to  the belligerent occupant. In both occupied and unoc- 
cupied areas, resistance activities, guerrilla 1% arfare, and sabotage by  
private persons may be expected to continue on at least as \ridespread 
a basis in future u arfare as they have in the past. More often than not, 
patriotism or  some sort of political allegiance lies at the root of such 
activities. Consequently the law of nations has not ventured to require 
of states that they prevent the belligerent activities of theircitizenryor 
that they refrain from the use of secret agents or that these activities 
upon the part of their military forces o r  civilian population be 
punished. Evidence of the unwillingness of international law to inter- 
vene in such matters is found in the failure of those \vho have compiled 
lists o f ' a a r  crimes' for which persons are actually to be tried to include 
such acts as espionage or guerrilla fighting. T h e  weight of precedent 
and history represented by the la\+ applicable to  espionage and the 
importance for practical purposes of the law relating to the hostile 
conduct of occupied populations together suggest that the supposed 
illegality of those other types of secret warfare which have been 
mentioned is based upon a misconception. T h e  correct legal formula- 
tion is, it is submitted, that armed and unarmed hostilities, whererer 

'90L'nitrd Stater Y Hopndof(l946). W w  Ciims Repm. xiit (1949). p.  146. 
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occurring, ci,mmitted by persons other than those entitled to he 
treated as prisoners of \I ar o r  peaceful civilians merely deprirr  such 
individuals n fa  prntection they might othera ise enjoy under interna- 
tinnal la\\ and place them virtually at the power of the enemy. 
'Cnlav ful belligerency' is actually 'unprivileged belligerencf 

International Ian deliberately neglects to protect unprivileged bel- 
ligerents because of the danger their acts present to their opponent. 
The  peril to thc enemy inherent in attempts tu obtain secret informd- 
tinn o r  10 sabotage his facilities and in attacks by persnns \\ hnrn he 
often cannot distinguish from the peaceful population is sufficient IO 

require the recognition of n ide  retaliatory pouers .  As a rough-and- 
read)- 11 ay nf distinguishing open ivarfare and dangerous dissimula- 
tion. the character of the clothing \\ orn by the accused has dswmed 
major importance. T h e  soldier in uniform or the membrr of the 
\olunteer corps n ith his distinctive sign have a protected status upon 
capture, \I hilst other belligerents not so identified do not benefit from 
any comprehensive scheme nf protection. . i n  exception must. [if 
course. he made of the le& en masse, \I hich cannot be reconcilrd rin 
principle 5% ith the distinction othem ise made betn een pri! ilegrd and 
unprkileged belligerents. There is considerable justice in the conten- 
tion that to make the difference betueen life and death hang o n  the 
type of clothes \ \om by the individual is to create a 'clothes philoso- 
phy' of a particularly dangerous character. Indeed, the emphasis on 
the properly uniformed belligerent may be only a survival from the 
type of u a r  fought by closely grouped ranks of soldiers, in \\ hich 
firing upon even indi\ idual detached soliders u as regarded as violative 
of international lau. 'o l  . i s  the current tendency of the la\\ of a a r  
appears to be to extend the protection of prisoner-of-n ar status tc an 
eter-incrrasing group. it is possible to en\ isage a day \vhen the la\! 
\till be so retailored as to place all belligerents. hou ever garbed. in a 
protected status. 

T h e  judicial determination H hich is necessary before a person may 
be treated as an unprkileged belligerent is in consequence nnt a 

' m  Anicle 6 9 ,  Gnerr l  Orders So  100. 24 .\pd 1861, prepared b) Dr Francis L e k  for the 
g w c r n m e n r o i  Lnlred Stares forces in the field. stared 
be fired upon, evcepr I O  dri ie rhem m. or \\hen a PO 
issued [(I that effect ' I t  1s perhaps rhia diirartc fur t 
aicounts for the prohibition of ~ s i a ~ ~ i n a t i o n  ~n C U S I D ~  

15 considered to ha,e k e n  incorporared r t i c l e  ?Nh)  of the Hague Reg~lationr. II h e h  
forbids rreachemur balling (Field \lanual RulaofLvnd l (br /un  (1940). par 3 1 ) ,  pracricc 
must be considered ro ha>e gnen a rcsm nrcrprerarion 10 ' a ~ i a s ~ i n a r m ,  I I  lraef ia rhc 
extent o f  nor rendering internationally criminal rht  deliberare Lilling of indiridual enemie5 ~n 
batt le or m occupied areas 11 I S .  hir examplc. quertiunablc u herhcr the killinp of He>drich in 
1942 b) three Czrch nationals v ho had parachuted in70 Lzechosuiakia ( s e e  Spaighr i r r  P o x r  
mdl lhrR~ghl i (1rded , 191-1, p lOjlcuuld brraid IC) k m i n~c rna f iuna lc r i rn~  Bu tc f  Opnvlni 
Cf r h  d r i o r n 9 r  Ganrrol of the Liiird Sroni, I 1  !18691, p ?9- ,  d c a l q  1, lrh the a~aari inatir in cuf 
Presidrnr Lincoln 
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determination of guilt but of status only and, for the purposes of 
international law, it is sufficient to ascertain whether the conduct of 
the individual has been such as to deny him the status of the prisoner 
or of the peaceful civilian. There is actually no need for the creation of 
separate categories of offences, since the person bent on espionage \vi11 
be subject to the same maximum penalty as the individual who 
transmits information innocently acquired o r  who engages in secret 
warfare. T h e  fact that a given individual will, as a matter of practice, 
carry on a variety of forms of hostile conduct is a further reason why 
international law need not work out any code of 'offences'. FVhat is 
thereafter to be done to the individual who is found to lack a privileged 
status is left to the discretion of the belligerent. It may either, as a 
belligerent act, cause the execution of the offender or  it may require 
the application of domestic law to determine something denominated 
in that municipal lau as 'guilt'-but a guilt only in the sense of 
municipal law. In the case of occupied territory Articles 64, 65, and 61 
of the Geneva Civilians Convention of 1949 impose a positive re- 
quirement that persons in occupied areas be tried only under a munic- 
ipal law enacted for or applied to the occupied area, and the Conven- 
tion as a whole so severely restricts the power of the occupant to deal 
freely with unprivileged beIligerencyloz that the resistance worker or 
guerrilla in occupied territory is actually in a more favourable position 
than if he had been arrested or  captured elsewhere. 

A denial that unprivileged belligerency is a violation of intema- 
tional law does not, it must be emphasized, leave the opposing state 
powerless. Guerrilla warfare may still be met with open warfare and 
saboteurs and spies captured within the lines may still be penalized, 
but not for any violation of international l a w  Except to the extent to 
a hich the power to impose the death penalty has been removed by the 
Genera Civilians Convention of 1949,'03 the offended state may 
employ that measure in dealing \I ith clandestine hostile conduct. 
\loreover, the capturing state is not precluded from punishing an 
unprivileged belligerent for a war crime sirictijuris, if he has, for 
example, killed civilians, or pillaged or refused to give quarter. .-\I- 
though it may be foreseen that in time of war bandits who lire by 
pillage may attempt to contend that they are guerrillas fighting for the 
defence of their country, the degree to which they comply with the 
la\+ of \t ar generally applicable to the armed forces will afford the best 
indication of their purpose, and particularly of their adhesion to one of 
the belligerents in the conflict rather than to motives of private gain. 

r\s has already been observed, 'unprivileged belligerency' partakes 

m S e e  Gurreridp, 'ThePratecrlonaiCirilians ~nOc~upiedTerraor).',  i n Y ~ o r  BoahoflVorld 

'Dshlf icle 68 
+fmn (1911). p. 290. 
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strongly of the nature of a ruse by reason of its clandestine character. 
T h e  same 'statute of limitations' 13 hich forbids the punishment by the 
enemy of a spy \I ho \+as returned to his ou n lines accordingly could 
be applied to other forms of unprivileged belligerency, and there 
would appear to be strong reasons of policy for doing so.'O' Houever, 
although it is easy to determine that a spy's mission is completed \I ith 
his return to his o u n  lines, to fix with certainty when the status of 
'unprivileged belligerency' in other forms is at an end is extremely 
difficult. Severtheless, the principle to be applied \vould appear to be 
that if an indiridual has either returned to his o\i  n lines or  become part 
of the regular armed forces or  has otherwise indicated the termination 
of his belligerent status, as by long abstention therefrom, he may not 
be prosecuted by the opposing state for his preiious acts of un- 
pririleged belligerency. In the case (if guerrilla warfare urof resistance 
activities in occupied territory, the cessation of belligerent actirity 
\ \ i l l  in all probability be difficult tu prove in practice. Furthermore, as 
the penalizing of the unprivileged belligerent is actually a belligerent 
act. there is no reason for such action after the definite cessation of 
hostilities, subject to the exception that ne\b acts occurring thereafter 
\iould be punishable on the basis that they had constituted a r e sump 
tion of hostilities. 

"'It * a 5  a1 one time ruggerred char the uar f m m r  u h o  had returned IO hrr own lher  rhould 
benefit from the immunity extended to the spy (4rt iclc 104, General Orders \-o 100. 24 4pnl  
1861). hut rhe cantrarr ! ie i i  mu appears t o  pretail  (.Monu?l of M d u q  L m  119291, Amend- 
ments \-" 1 2  (1916). p 38.  F d d  \lanual ?- - IO ,  RuIerofLond It'afart (1940). par 2 1 1 .  
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TOTAL LEGAL SERVICE: SEWELL ON 
GOVERNMENT PROPRIETORSHIP OF 

LAND 
Professor Toxey H. Sewell, Colonel, f.4,GCI ,Retired is a 

specialist in matters of real property laa and egislatire lurisdiction 
as they relate to land owned by the United States. In this article 
Professor Sewell examines the distinction made by the courts be- 
tween "sovereign" and "proprietorial" functions of the United 
States and describes it as a myth. He su gests that use of labels to 
solve le I uestions concernl'ng oanerskp of or activities on land 
ouned ry &e United States does not properly permit analysis of 
the com lex legal issues concerning title to and control of such 
lands. &s treatment of this area, particularly the constitutional 
basis for United States ownership of land, makes this a seminal 
piece, although Miiitnr Rererbationr,' u hich he edited, had been 
the standard work for l ye  years before this article was published. 
Some funher notion of the range of problems affected by this 
author's work may be found In earlier editions of this Review.z 





THE GOVERNMENT AS A PROPRIETOR 
OF LAND? 

I. ISTRODUCTIOS 
"Governmental powers cannot he contracted away. . , ." This 

pronouncement was made hy the Supreme Court in an 1898 decision 
involving the right of a Government lessee to recover damages by 
reason of Federal action preventing him from enjoying the full bene- 
fits of his lease.' T h e  Secretary of the Treasury had leased two islands 
off the Alaskan coast for the purpose of harvesting seals. Thereafter, 
pursuant to a treaty u i th  Great Britain, the same officer so restricted 
the number of seals that could he taken on the islands as to drastically 
limit the value of the lease. T h e  Supreme Court denied recovery on 
the ground that regulation of the seal fisheries "involved the exercise of 
power as a sovereign and not as a mere proprietor" and the former 
power could not he preempted by a government lease.2 T h e  decision 
seems to stand for the proposition that the federal government does 
some things as a sovereign and others as an ordinary proprietor. What 
it does in its private capacity does not necessarily hind it in its public 
functions. T h e  sovereign hand need not know u h a t  the proprietorial 
hand is doing. 

Such a view of the government as having two separate functional 
entities, one "sovereign" and the other "proprietorial," should not he 
accepted without f i n h e r  thought. Theee is more to  the subject than 
might he supposed from the brief illustration given. T h e  sovereign- 
proprietorial division of functions has, in fact, been suggested in a 

'Copyright 1968 by The  Tennessee Lnu Rermr hsroctarmn, Inc. Reprinted \I Irh p e r m s -  
smn oi the  author and rhe copyrighr owner from Ji Tc\\ L. R l i .  287 (1968) Permiwon ior 
reproduction or other use oirhii article ma) be granted only by The  Tennessee Ltu Rebieu 
9siaclafion, 1°C 

*ProiesraroiLau, UnnerrlryoiTennerree B S . ,  1942. J .O. ,  1948. Uni \err r~yoi i l ibama:  
LL.M , 1954. the George I\ashingron Unnersiry. 4trhet ime this a r t ~ l e  U ~ P  urmenrhe  author 
u a s  sn .Arrociare Proiersor of lau IC the Uniierrlty a i  Tennessee. 

'North *rn Commercii1 Ca v United Stares, 171 U S 110 (1898) 
' l d  at  1 3 7 .  Sa nLo Hororif l  \ .  Unrted Stales. 267 L.S 458 (19241, Wih Chang Carp I. 

Unted Starer. 282 F.2d 728 (CI CI 1960). "The gmemmenr purely II P confrmor may 
itand like 8 private perron . . but by making a contract II does nor giw up its p w e r  to makc a 
1 % ~ .  . ." Mr Justxe Holmes ~n Ellis I United Stares. 206 U . S .  246, 256 (3907) 
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grcat \ariet!- iif c ~ n t e ~ t s . ~  T h e  present inquiry \I 111 center upon Illst 
hon much validity there is t i l  a distinction nf this nature in the field ( i f  

land ov nership. In this regard, the United States I S  by far the largest 
I?\! ner of real property in the country. It is frequentlJ- said that this 
property is ii\\ned in essentially thc same status as a prirate land- 
o!\ner.4 T h e  actixities nf the federal go\ernment in this area can thus 
be described as "proprietorial" in character. Bur, as \ \ i l l  be seen, there 
are both obi iuus and subtle differences bet\T een the United States as 
an o ~ n e r  of real propert! and a pri\ate individual in a likc capacity. 
T h e  real issue is \I hether thcre is an!- subsrancr tu the concept of 
"proprietorial" uu nership uf real prnperrj- by the government. There 
is. in this cunnectiun, a strong basis for saying that all actit ities uf the 
federal government in the land ounership field arc so\ereign. and 
nothing e1se.j Such considerations place in context the scope of in- 
quiry to be attempted by this article. \\ hile it is intended to concen- 
trate on the so-called "proprietorial" features of federal land o\\ net- 
ship, related aspects of the matter \\ ill be considered. khphasis  \\ ill 
necessarily be put on the p i n t s  of similarity and difference bet\\een 
federal and private ~ ~ n e r s h i p  of redl property. 

11. C O U S T I T U T I O S A L  B-\SIS 
To begin I! ith, it should be acknou ledged that all o v  nership of land 

by the United States ispubiz in character. Under uur Constitutiunal 
system. it is not possible for the federal government ti1 o \ \n  land for 
private or personal purposes There are important ramifications to he 
drav n from these basic assertions: not the least of \I hich is the idea 

I- S 2 - 2  ( !Y I? )  rehmanngdowd 34- I S YiO(1954) lilusfra- 
"rial diirinction \ \ i l l  appear rhrnughaur fhii article T h e  term. 
to describe goiernmental a ~ f i o n ~  an the fields of contracting 

propert! ounership, employment. and the like Such matters hale more or lei i  C W C I  counter- 

Id at  9 8 .  ' T h e  gnrcrnment enters intc purel! c~mmerc ia l  cun i r acu  on rhr same 
footingas any pmarecontracring party. " Uirerman S S Carp , L'nltcd Stares, 2 5 8  F 
Supp 425 (S D \ la  1966). 
' ' I t  has frequently been stared char the L'nirid Srarei ,  m p r f u r m m g  [ leaimg functmnil  acts 

on!g~nagu\ernmenta lc ipac i t i  [ca ingiu tharmri l  "L-n i teds ta te i i  Fsiiei. ? 8 ? F  ?d $18.  5 2 1  
(IOrh C r  1'260) '[Rrom the practical irandpornr rhe sueepmg concepr o i s i m i l a r q  beriieen 
Ciimmercial and goiernmcnr contract, iimplv 1s not k m e  our " \ o m  Baur O f f i r m a  
b r r ; a n  Cnmmrrrioi Cunrrniir and Goiinminr Conrrora. 3 3  1 B \ J Z ? - - i l  (IY6.) 

'"The Lnired Sratcs does not and cannot hold properti,  as i monarch may. for pmare  o r  
personal purposes %I!rhepropern and reienueiafrhe L'nlted Stares must he heldand applhtd 

' 1 an 
Brcicklin \ Tennessee 1 1 -  I- S 1 5 1 ,  li8.59 i18861 Sote  rhc reiercnce t o  p m a i r  pmpcrti  
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ience. 1-01 since the early daj-s has it been seriously contended that 
goiernment land (nvnership is anything other than public in character 
and subject to the special authorin. of congress. This  basic concept 
permeates mer)- aspect vf federal land la\% and is the single most 
fundamental difference bet\! een the government as a proprietor of 
land and a private individual in like circumstances. 

111. ST . \TUTORY A U T H O R I Z  ITIOS 
It follo\%g that eiery- real property transaction entered into by 

gorernment officers must be authorized by congress. T h e  cases estab- 
lish that each acquisition, holding, or disposition of property by the 
federal goremment depends upon the proper exercise vf a constitu- 
tional grant of po\rer.lo These broad assertions are subject to only 
minor qualifications and, by and large, \<ill govern the validity of real 
property transactions involving government land. Federal statutes 
prohibit executive officials from acquiring interests in real property 
unless there is some express authorization frnm congress." In  fur- 
therance of the described system, congress does, in fact, legislate 
concerning both acquisitions and dispositions of land. It is the practice 
to enact each !-ear authorization legislation covering specific public 
works projects by name. l l i no r  land acquisitions are usually provided 
for by permanent legislative authorih. '*  .\lost disposaliof federal 
land interests are likeuise authorized by general and permanent statu- 
tory p r ~ v i s i o n s . ' ~  

ti'hat happens u hen a rral property interest is acquired or disposed 
of by a gmernment  agent without the requisite authority? To the 
extent that the authvrity of the gvvemment agent is limited by the 
absence of either legislatire o r  regulatory authority, any person deal- 
ing with him is bound by the same limitation. "\Thatel er  the form in 
\% hich the Government functions, anyone entering into an arrange- 
ment \\ ith the Government takes the risk of having accurately ascer- 
tained that he u ho purports to act for the Government stays ni thin 
the hounds of his authority."14 Case la\% establishes that the fcderal 
go1 ernment is neither bound nor estopped by the actions of its agents 

' 'Ser  Unaed Srater 5 JJlegheni Caunry, ? 2 2  U S .  1-4, I 8 2  (1544). Lnired Srarcr % Jones, 
1-6 F.2d 2'8 (9th Cir 1949). Osbme > United Stater .  141 F !d 892. 856 19th C r  1544) 
L n m d  Starer % ,  M d k r y ,  ( 1  F. Supp 164. 169 It1 D !$ash 19441 

m i e  S r n x e s  k r o f  1949.40c S.C 6 8  4 
111. I? !  L- 5. 380, I 8 4  11947 This pr 

applicable u here the goiernmenr agenr lacks authorirk dur to internal rcgulamnr Srr G L 
Christian R kiociarer! U n m d  Starer, ?!OF 2d 145 (Cr GI 15611. t ~ r i  dined. 1 8 2  L S 821 
(15651 

516 



19751 GOVERNMENT PROPRIETORSHIP OF LAND 

beyond the scope of their authority,'j although something in the 
nature of an estoppel is occasionally invoked to avoid manifest injus- 
tice.lB 

Lack of statutory authorization for a particular real property trans- 
action involving government land will normally mean, therefore, that 
the transaction is not valid. T h e  usual situation is where the federal 
agent, as well as the party dealing n i t h  him, act on the mistaken 
assumption that the particular acquisition or  disposition is authorized. 
Statutory authority is not always a clear question and unexpected 
problems in this area can arise. .\gift to the federal government cannot 
be accepted without statutory authority, for instance, if it mould 
impose obligations of a continuing nature upon the United States." 
Even where statutory authority to acquire or dispose of land seems to 
he provided, there is a tendency to construe it strictly. .\ general 
authorization to "develop" a particular facility, for example, has been 
determined not to include authority to acquire land necessary for that 
purpose.ls T h e  positive requirement for statutory authorization 
applies to disposition of property interests as well as to their acquisi- 
tion. Federal land cannot be sold, given away, or abandoned without 
authority from c o n g r e ~ s . ' ~  Where land or facilities have been left idle 
due to the orersight, neglect, or lethargy of government agents, they 
are still not abandoned from a legal standpoint in the absence of 
legislative sanction.2o Where the action of a government representa- 
tive is conscious and wrongful, the same considerations dictate even 
more strongly that the transaction should not be upheld.21 

> j S ~ e ,  t . ~ .  Inrr Hooper'rErrare. 359 F.2d 569. 577 (3d Cir. 19661 C P ~  b n d  185 U.S. 903 
(1966),Bea$;ru. UniredStates, 35OF 2d4,  8 ( 9 t h C r .  1965),c~rt ,&nud, 383U:S 937(1966), 
Brubakerr United States, 342 F.2d 655,662 (7rhCir. 1965): Restex, Inc. t .  Unired Stater,  320 
F 2d 367, 3 7 1  (Cr. CI. 1961): G. 1 Chrisrinn & hsoc ia tesv .  United Stares. 320F 2d 345 (Ci. 
Ci. 1 9 6 9  m? Lnird, 182 U.S. 821 (1965). U'heregorernmenrngentr represented to a seller of 
land that he would hale p r m q  to repurchase the same uhen the government use M E  
discontinued, rhe representarion was held nor binding or enforceable Harrison Y Fhdlipr, 185 
F. SUDD. 204 1s. D. Texas 1960). offd 289 F 26 92; (5th Ck.  1961). wi. bnird,  168 U S. 835 
(1961j.' 

"Sei Walranarsh  Y United Stater, 1 3 5  F.2d 96 (Id C r .  19641. 
)'See Srorvv Snyder, 184 F.2d 454.456iD. C.  Cir. 1950),rat. bnud, 340 U.S. 86609101. 

The  ~ftorne). general has concluded, h o u e m  that an unconditional oft of property may be 
accepted uirhout rraturoryaurhorirarion 39 OP. ArT'YGW. 371 (1939): 28 OP. &TTY G E ~  
413 (1910). 

"\1s COVP Gt\. E115456 lJdy 16, 1953). 
~*SeeUniredSrarer i  SanFrancirco, 112F. S u p p . 4 5 1 , 4 5 3 ( S .  D . C d  1953).zfd, 221F Id 

i l i 1 9 t h C r  1955~.w:.dmted. J5OU.S 901119551.Orborne~. UniredSntes. 141F.2d8921Prh 
Cir. 1944). United Scares !, Mdlery. 53 F. Supp. 564 (W.D. Wash. 1944) 

z'Sce Kern Coprerr, Inc.  v. U i e d  Helicopter Serrice, Inc., 2 7 7  F.2d 308, 3 1 1  (VthCir. 19601, 
CityofSpringfield Y Unaed Statcr,YY F 2d 860(lsrCir. 1938),wt, Loud, 306U.S. 650(1938); 
U n m d  Stares I. Ballard, 184 F. Supp. I iD. S. M. 1960): United Stater Y .  City of Columbus. 
18OF Supp. 775(S. D Ohio 1960): United Srarerrxrri TVAu. Caylor, 159 F Supp.410(E 
D. Tenn. 1958). 

$'Sea Unired Stares $ .  Mississippi Villey Generating Ca. ,  364 U S. 520, 563-54 i1961), 
rrkoringdenhd, 365 U.S 855 (1961):rf .Murchany\. United Smrci, 324U.S. 49, 5 8  (1945) 
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There are some fen situations \%here federal land transactions havc 
been sustained ni thour  action by congress. In the international field. 
for instance, it nould seem clear that the presidrnt could acquire or 
disposeofterritory b -  treaty oragreement u i th  aforeign state."This 
is because foreign relations are the peculiar concern of the political 
branch of government. Furthermore, under proper circumstances. it 
is possible for the euecutive to seize private pruperty as an exercise of 
the military poa  er. IVhile congressional authorizetion is usually pro- 
vided for, actions of this nature, under sOme crinditions can be upheld 
as purely executive actions based on military nece~s i t i e s . ' ~  \Vherr 
private property is requisitioned under the militarr pox\ er for a public 
purpose, the oune r  is nut deprired of his right to compensation under 
the Fifth In other words. \\hilt. the United States 
map derive pox% er to take private property summarily from the la\\ s 
and prerogatives of v ar, the deprived OM ner still may hare a right to 
reimbursement ,23 

T h e  power of the president to seize propert!' u i thout  statutorv 
authorit)., in accordance with presumed emergency 11 ar poxrcrs. must 
be carefully circumscribed. T h e  1952 decision of the Supreme Court 
in Youngstown Sheet and Tube Company es. illustrates the 
limited residual authority of the president in this area. In this case, the 
Court v a s  called upon to consider the validity of a seizure of certain 
steel plants to prei-ent interference with the Korean \ t a r  effort by a 
threatened strike. Although several statutes authorized action of this 
nature, the president did not purport to act under any uf them, 
because they a e r e  "much too cumbersome, involred, and time- 
consuming for the crisis uhich was at hand." In a 6 - 3  decision the 
Supreme Court held the president's action unauthorized. Although 
the rationale of the majority \vas obscured by- the fact that the six 
members contributed seven separate opinions, there v a s  a consensus 
among the members that the Constitutional power to requisition 

 PI Lnlred Stater I Curfirs-\\righi Expan Corp , 299 L S 304, 118 (IYl6) 
Z B T h u r ,  the exigencler of \ iar  can p m f y  a nmcompenrable rakmg or destruction of prism 

property Cnired Scares 5 Pacific R.R 
seiz ing pmare  property in in emergen 
(1852): The  Prize Cares [The 4my V'e 
priiare properr) IS  lumfied  a s  a matter of imperatire rnilirary necessity m an area o f  combnr 
during j l i r  United Starer I Russell 80 L S ( I 1  \\d) 6 2 1  (1871) 

24Set United Starer \ Pee \\ee Coal Co , 341 L S I I 4  (1911) Smrnall? t he  basis for the 
gowrnment'r Iiabilit).farrakineproperr) irlrgirlatiie aurhoriq for rhc raking ' Inorderthat the 
Goremmenrshali be liable it musr appearrhartheafilceru ho has phisicall? raken poiieiiianof 
the properr) v a s  dul) authorized to do so " Unired Stares % Yorrh Xm Tramp & 
Trading C u ,  251 U S .  110. 3 1 1  (1920) 

*'The Court of Claims has iunidrcrmn under the theory of m mplred promise t o  reimburse 
the m n e r  See 28 L S C 5 I 4 Y I  (1958) and United Stares I Russell. 80 C S 111 ) \ a l l )  621 
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property, at least under the given circumstances, was in the congress 
rather than the president. T h e  disagreement 1% as over the extent to 
\I hich the executire might exercise extraordinary power to seize 
property in other situations. Some members of the Court felt that no 
set of circumstances could justify an executive seizure of property. I t  
would appear, houever,  that the majority of the Court \vould s u b  
scribe to the Tie\\ that, in instances of true militarynecessity, seizures 
of property would be sustained in absence of statutory .authoriza- 
t i ~ n . ~ '  

Apart from the international and military fields, there are a few 
minor and obvious situations where federal real property transactions 
have been upheld in absence of Congressional action. T h e  attorney 
general has concluded, for instance, that an express statutory basis is 
unnecessary for the United States to acquire title to real property 
~5 here authoritv may reasonablv be implied from the circumstances.2s 
Thus ,  where t6e federal govern'ment has taken a lien on real estate and 
forecloses the same to protect its security, an express authorizing 
statute is unnecessary.zg It is also established that licenses may be 
granted over public property without statutory a u t h o r i z a t i ~ n . ~ ~  This  
is permissible on the basis that no interest in real property is being 
granted, only the use of the same. 

T a o  fundamental points connected with the statutory authoriza- 
tion requirement hear further emphasis. T h e  first is that the actual 
authority of a government agent participating in a land transaction is 
an essential subject of inquiry. T h e  doctrine of apparent authority, 
which can be relied upon in dealings with private agents, has little o r  
no relevance 1% here a government representative is i n ~ o l v e d . ~ '  In most 
instances, the authority of the federal agent will be clear to the person 
dealing with him, but there nil1 be some cases where the matter 
should be gone into further. T h e  authority of the federal representa- 
tive should never be merely assumed. T h e  second point to be noted is 
the extent to lvhich the requirement of statutory authority touches 
and influences erery aspect of federal land law. While this had already 
been demonstrated to a degree, it will become even clearer as other 
subjects are considered. T h e  difference between the government and 
the private lando\vner is thus clearly drawn. T h e  latter need not look 
to statutory authority to govern h is  transactions but may proceed on 
volition alone. 

*'Onlyrheconcul~ingopinionr ofJvrricer Jackson and Douglas would appear to depanfrom 

18Ser 400~ %TT'YGt\ 69 (1941): 2? OP 9TT'YGEY 665 (1899): 15 OP ATT'YGLY. 212 
this b i e u .  Id at jY2. 629 

i l R 7 i i  
"See 35 OP ATT'Y G L \ .  474 (1928). 
80E~ Orhme \ .  United Stares, 145 F 2d 892 (9th Cir. 1944) 
3'Se(ri W h e l m  Comment, G m m m m t  Contrati .4pPonntAurl iantyandE~~~i ,  5 5  GEO L. J .  
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IV ,  FEDER.?,L SCPRE\l.?,CP 
T h e  Constitution and laws of the United States "shall be the 

supreme L a u  of the Land."32 At an early date, the Supreme Cuurt 
held that actirities and instrumentalities of the United States are 
immune from state r e g ~ l a t i o n . ~ ~  T h e  federal immunitl- doctrine en- 
relops the entire range of federal a ~ t i v i t y . ~ '  Land ownership by the 
United States, being of an essentially public character, is entitled to 
the pririleges and immunities accorded other federal a c t i v i t i e ~ . ~ ~  It 
u a s  held in 1886 that all federal land partook of a public character and 
u a s  not subject to state taxation ui thout  consent of the Vnited 
States.36 In the same vein, it has been established that a state may not 
condemn land belonging to the United States trithout its  ons sent.^' 
S o r  may federal authorities be required tu comply u i t h  building 
codes and zoning requirements imposed by local State agencies.38 .?, 
state may not require the federal government to comply a i t h  record- 
ing requirements in order to protect its T h e  above conclusions 
flow logically from the federal Supremacy premise. T h e  general 
postulate,-that a state cannot prerent the federal government from 
acquiring land, disposing of it, or making an effective use of it,- 
uould seem equally ! alid. As stated by the Supreme Court inKOhi % .  
L'ninited Stater,40 the right of the federal government to acquire land 
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pursuant to its l aa  s cannot be made dependent on the "will of a State" 
or a private citizen.41 It  is likewise established that a state cannot 
prevent the federal government from disposing of Federal land within 
State boundaries.'* 

But all is not certain in this area. At an early date the Supreme Court 
held that Yen. York could prevent by statute the devise of real 
property in the state to the United States.43 Although it would appear 
that the Federal Supremacy doctrine u'as not specifically argued to the 
court, the assertion was advanced that the state prohibition violated an 
essential attribute of national sorereignty,-the right to acquire prop- 
erty by all methods known to the law, The  court nevertheless held 
that the power to control devises of real property was in the state, and 
a person must "devise his lands in that state u ithin the limitations of 
the statute or he cannot devise them at 

In United Stater z'. B u r n i r ~ n , ~ ~  the same issue was again brought 
before the Supreme Court. In this case, California statutes prohibited 
testamentary gifts o f  property to the United States. I t  was urged that 
the state lax u a s  in violation of the "Supremacy Clause" of the 
Constitution in that i t  infringed upon the "inherent sovereign power" 
of the United States to receive testamentary gifts. T h e  Court refused 
to accept the argument and upheld the state law. The  thrust of its 
reasoning was that state la\$ may prerent a testator from leaving 
property to the United States, even though the law could not prerent 
the United States from taking it.4e There are problems v ith this logic. 
T h e  result is exactly the same whether the impact of the statute be 

" i d .  at  1 7 1 .  lnrerertinglytheargumenrhad k e n  prerentedrharthe United Stategcouldonly 
condemn land 8s an agent of8  State, and had to do so m the mode and by the tribunal which rhe 
State prercnbed. Id .  at 369. See o h  zn re United Scares, 28 F. Supp 7 5 8 ,  76061  I\\ D. h I 
1919) 

(1955) 
'aSee Clackamus County, .  McKay, 226 F.2d 343fD.C. Cir. 19551,cert L n w d ,  I50 U.S.  504 

"L'naed Stares \ Fox. 9 1  U S  315 (1876) 
"Id. a t  3 2 1 .  
's119 U.S 87 (1950) 
'B"[T]he Goiernmenr argues a state cannot interfere uith this power to receiw [property] 

This argument fails to recognize that the state acts upon rhe pouc r  of i ts  d o m i d i a n  to giw and 
not on the United States' pouer IO receive. 4s a legal concept 8 transfer of property may be 
looked u p o n 2 3  a~ing1e~ranractionoritma)bereparated htoererierofstepr.  . . . TheUnired 
Scares' irgument leads to the conclmion that no obstruction wharewr may be put in rhe way of 
theUnited Srarer 'pouer~orecei,e byuiil. ThusrheUnired Srarercouldclaimrightr under the 
u ill of a iestlm w hom the state had declared Incompetent, or under a w i l l  that had not been 
uirneiied and arrested according t o  the 1 a v s  of the state. The  Unired Stater could take to the 
complete exclusion of a sucvi\mg spouse, nowithstanding the state l a w  . . . [\ \ le find 
nothinginthe Supremacy Claureuhich pmhibrrs thestare from pie\entmgiti  damiciliiryfrom 
uillinepmperry ID rhe Federal Goiernment " i d  at 91-53. Would slate lau previil tfcongress 
enacted a federal ifatute declarmg fh i i  the government was I competent devisee, fhni a u 111 not 
complying u ith State formalities aould be sufficient, and that a survivmg spouse would have no 
preemprm rights: See Parr Vmfm S e a o h  Succession of Shephard, 156 So.2d 287 (La h p p .  
1961) In line urfh the principal case. 8 Srnre may ~mpose an inheritance tax as a condition to a 
deiire IO the United Starer. United Stares \ Kingiley, 194 .AZd 735 (K.J. 1561). 
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upon the gi \eror  the taker. In either erent the federal gu\crnment has 
been prei-ented from taking the gift and no other vie\\ of the matter 
seems realistic. Furthermore, the stated approach is difficult to recon- 
cile n i th  the established position of the Court that a state cannot 
prevent the federal gmernment from taking title to property by 
purchase or  ~ u n d e m n a t i o n . ~ '  Suppose a state \\ ere to enact legislation 
preventing private landov ners from making inter viws cwneyances to 
the United States. Should such a prohibition be upheld as affecting 
the private grantur rather than the United States? In i-iev ofBurnisun. 
the ansver  is not as clear as it might seem. 

T h e  cunclusion to he d rann .  ho\re\er. is that goxernment land 
o\vnership is generally immune from state regulation and control. 
Admittedly there are some chinks in the armor, but such state incur- 
sions as there have been are feu and relate to areas \I here congress has 
not specificallv acted. Can the United States he a true proprietor and 
he immune from state la\\? It uould not seem so as prirate proprie- 
torship necessarily depends for its efficacy on state law, T h e  diliding 
line betHeen the t n i t e d  States and the private u s n e r  is again clearl!- 
dra\rn. This  is not the end of federal supremacy. is a i l l  be seen, this 
pervasive doctrine influences most features federal land la\\ 

V. EFFECT OF S T A T E  L.%\T 
It \rnuld be expected, on the basis of the foregoing discussion, that 

coni-eyancing practices ini olving federal land would be immune from 
state la\\. Logically, substanti\e principles of state l a a  would vield in 
any case \r here title of the United States to particular proper& were 
jeopardized. Such questions as Federal title and lien vould seem to 
"present questions of federal I a n  not controlled by the law of an)- state 
. . . " 4 8  Case la\\ establishes, however. that the operation and effect 
uf conveyances to or from the United States \\ill  depend to a large 
degree on the content of State lau , To a lesser extent. the effect of 
federal condemnation decrees resting title in the United States is 
affected by state law.  Statements in the reported cases often asscrt 
quite positivelj- that state la\\ must be obserted in construing deeds 
and other instruments in\olving title to government land. Regardless 
of certain theoretical difficulties in doing so, therefore, the cnurts do 
treat the federal government tery much like a private landoir ner n ho 
is buying or selling his own property. 

It follows that the federal government is accorded the same reme- 
dies as a prirate landowner under state la\% to protect its property 
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rights.4g Thus ,  the government has the right, as \!odd any private 
owner, to recover damage for unauthorized use of federal 1and.jo Just 
as the Cnited States is entitled to claim the rights and benefits of state 
law, it likeuise is subject to the obligations thereof. I t  is sometimes 
said that state law "controls" the rights acquired by the United States 
in purchasing 1and.j' T h e  deed or  other instrument by which the 
government acquires title is to be construed in accordance with state, 
rather than federal la\+ .jP T h e  government interest acquired under a 
leases3 or  condemnation decreej4 has been held to depend on state 
rules of substantire la\+,  

Further, as party to areal estate transaction, the federal government 
is just as bound to carry out its share of the bargain as a private 
individual would be. As a general statement, the United States is 
bound on its land contracts, the same as a private citizen.js T h e  
government must perform its obligations in a bilateral contract to 
convey realty.56 Just as a private landowner is subject to infirmities in 
a predecessor's title, the United States takes no more than its grantor 
owned. For instance, uhere  the government purchases land from the 
administrator of an estate, it takes subject to limitations on his author- 

It is therefore correct to say that the substantire content of state law 
must be looked to  for the validity, operation, and effect of most real 
property transactions involving federal land. Why is this so? It  is not 
because any federal statute commits federal conreyancing practices to 
the domain of state la\+ ,-indeed congress has been largely silent on 
the subject. This is really the crux of the matter. It is because congress 

ity.57 

'@Set Alabama Y Texas, 14: L.S 2 7 2  (1954). r rbrormgbnid .  347 L- S. 550 (1954); Ariantlc 
Mur Ins. Co L Coonev. 303 F.2d 2 5 1 .  259 15th C s .  19621. 

'oStc Utah Pouer & 'Lqhr  Go \ .  United States. 243 S. 389 (151-1. Lnired Stater \ .  

Laeendorf, 3 2 2  F 2d 2 5  (9rh Cr. 1963) 
"Lo i ted Stater P Fallbrook Pub. Uti1 Dirt., 165 F Supp. 806, 822 (S D. Cal. 19581, 

4 ~ o n i e v a n ~ e  IO the Lnired States for a "life wring or life h i r  tiation'' har heen held t o  
rrbioring, 193 F. Supp. 342 (S.D. Gal 1961). rnodifedl 347 F.2d 48 (9th C r  1565) 

~ - i  ~~~ ~~ ~ 
~ ~~ 

crea~e  a determinable fee under Sorth Carolina la- Elheridge r United Stares, 218 F Supp 
809(E.D N.C 1563).SaolioUniredSrarei\ ,  Beds, 25OF SUDD C O ( D  R.I. I966):d Lnred  
starer I Charrier ~ e a i  ~ ~ t a t e  GO..  226 F s ~ p p  2 8 5  (D. R i ' i964)  

Werner r. Lnired States, 10 F.R.D.  245 (S.D Gal. 19501, ilffd, 188 F.2d 266 (5rh Ca. 

j ' l lhere the netition in condemnation cwered d l  'real e s t m "  a t  a si te.  Scare la*  w s  aoolicd 
1551; Cnited Stares > Millery, 5 J  F Supp 5 6 4 W  D. !!'ash. 1944). 

~ - - r r -  
IO determine uhat machinery and fixruier were lncluded United States I Certain Property, 
Ltc , 306 F Zd 439 (2d C r .  19621, affd efw remmd, 344 F 2 d  142 (2d Cir. 1965). .4s a general 
principle, federal courts w i l l  defer to state i a u  to determine the exfenf of a real property merest  
being condemned See Berger, Uhm irStatr LOL Applrdto FedwalAcguirirlanio/f RadProprry, 44 
Nu. L RLV 65, 71-72  (1565). 

"See United Stater \ .  85.11 9crei of Land. 241 F. Supp 423 (V .D Okia. 1565) 
Is It has been held that the United Srarei doer not become rhe equirablc ouner  of real e s t m  

pursuant io a sales  ont tract until IC performs I ~ E  part of thc barpin. United States r Dnvidron, 
119 F.2d 908 (5th Cir 154J) 

"'Unrred States r Niilmms, 164 F 2d 985 (5th Cir. 1948). 
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has been silent that courts have been forced to rely on state legal 
principles. .A study of the cases makes it clear that federal la\< really 
controls federal real property transactions. T h e  state rules are referred 
to only to establish the content of federal Ian-. This  is either on the 
theory that state Ian u as accepted by the parties or  it \I as impliedly 
adopted by congress.j8 . i s  observed earlier, there should be no real 
doubt as to the right of the United States to legislate concerning its 
property. .Also there is no doubt that. u h e n  it does so. conflicting 
State rules must yield. Court decisions applying State substantive Ian 
to federal land transactions must be regarded in this light. They 
cannot otheru ise be reconciled \vith the Cnnstitutional paver of 
congress uier  federal land and the federal supremacy doctrine. 

i s  suggested earlier, therefore. congress could provide by statute 
for peculiar cmveyancing practices, special rules of real property Ian 
could be established, and unusual estates could be created. This  has 
been done on occasion. A common example is \I here some restriction 
on the use or resale of land is imposed at the time the gobernment 
disposes of it. In this regard, the right of the United States to dispose 
of its property is an essential sovereign function.j' This p m e r  is 
absdute  6 o  and there is no oierriding sovereign interest (if the state tn 
prevent cnngress from making such dispositiun as it sees fit.6' In 
disposing (if property. conditions may be annexed to the transfer.62 
Congress may prohibit absolutely or  fix terms on which its property 
may be used.63 In vie\{ of the Constitutional po\\ers applT-ing to 
federal property. it is entirely logical that provisions inserted by the 

5 6 '  ~ i r h o u g h r h e g u ~ e r n m e n r u r g c s  UE fa laukro  Fedrral lau'rodcrcrmine\~hirthe [condrrn. 
narionl Included. II does nor f e l l  UI u here IO i m d  tha-no corpus of Federal I a n  on the subject 
e x i i f i  . [Tlhe prdchcal conriderarionr for ceierrmg t o  statc l a u  are mer\$  helrnine 

York l a v  IO determine \$hat the 
L-mrcd Stares acqured ji hen I[ t u d ' u  hat itdid hcrc " Lnired S t a r e s ,  Certain Roperr: 
Erc. ,  106F  ?d4JY,4+&4i(ZdCa. 19621,affdoftrarremond, 344F i d  14!(2dCs IY65) P r d s o  
United Stares! Caurhy. JZ8 U S 256, 266(1946) Federal lw gaicrnicunic)anccrrrfindian 
lands held in trust b) the grnernmenr B u t "  if [ the Federal1 inrention be not orhtruisi 
Ehoun. ~f uill be tahen to ha\? assented that 11s comeyancei should he construed and p e n  effect 

according to the lw ui the State I" u hich the land lies " Lhocrau and C h d a r a \ i  
\ a r m ,  % h a r d  of Cuunt) Lummissionerr.  161 F 2d 932, 911 (10th C r  1966) ins . I P  Lit) o f  Springfield 1 Lnired Starer.  99 F 2d 860. 86J (]SI Cir 1918). iin d 2 n d  106 
L s 6 j n  (IYIR) See oi iupi io i iy  Parr I I  supra. 

'OThui m action c a n n a  be maintained IO preienr the Unlred Scares from disposing of land 
u hich had been condemned for a public pu'pose and (hen rhe purplre abandoned 4nderron I 

Hence ue hold char Congrcsi meant VI to refer IO 

rhe 'mfirtcred discretion ' of con~ceir  and '[nlci 
of the State mpingei upon that d~icre tmn " 

Clackamas Count? I McK:ay. 226 F !d 34J, 141 (D L Cir 1 Y j j ) .  cmf dmrd,  J j O  C S YO4 
(1953) 

"SriCniredStates\ Boardiif<.omm'n. 14: F.2d I ? Y ( l O t h i s  lY4J).rrii  d m d  121 L S 
RO4 (1945). 

"Sei Lnircd Stares5 Frarcr. 156 F Supp I44fU \ h r  iY5-).af/d. 261 F ?d?R?(YchCa 
l Y j 8 )  
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federal government in its property conveyances will override state . .  . 
rules ofsubstantive l a b ,  

T h e  Supreme Court in Ruddy Y .  Rorrie4 had under consideration the 
validity of a federal statute which exemDted homestead lands from 
debts Incurred prior to the issuance of patents. In effect, the statute 
restricted the alienation of the lands in question after the federal 
government had conveyed them in fee simple to settlers. T h e  Court 
upheld the provision on the basis that public lands “may be leased, 
sold or given away upon such terms and conditions as the public 
interests require.”65 Similarly, where a statute granting government 
lands to a city for a power project prohibited the grantee from selling 
or transferring the project to a private utility company, the provision 
was upheld as an “exercise of the complete power which Congress has 
over particular public property entrusted to i t .”6B 

The  power of congress to establish federal rules with respect to its 
property is not restricted to disposal situations. 4 n y  type of contrac- 
tual or property arrangement can be made the means for exercise of 
this Constitutional power. In Wirmer Y .  Winner, 6 7  the Supreme Court 
was asked to consider certain provisions of federal law involving 
servicemen’s insurance which were said to be in conflict with the 
California community property law. T h e  federal statute in question 
provided that the serviceman would have the right to both designate 
and change his wife as beneficiary and later change the designation in 
favor of his parents. He  died and a contest developed between his 
wide\+ claiming one-half the proceeds under the state community 
property law, and his parents, who asserted rights as sole beneficiaries 
under the federal provision. The  Supreme Court held that the federal 
statute predominated. “The constitutionality of the congressional 
mandate above expounded need not detain us long. . , . T h e  .4ct is 
valid. , , . However ‘vested’ [the widow’s] right to the proceeds of 
nongovernmental insurance under California law, that rule cannot 
apply to this insurance. . , . ”68  

There is little difficulty in applying the above principle where the 
federal provision is clear and compelling. As legislation dealing with 
federal property is within the Constitutional power of congress, any 
state law to the contrary must yield. The  federal supremacy concept 
could not mean otherwise. .4 problem of some magnitude is pre- 

“248 C.S. 104 (1918). 
Bs/d  ai 106. 
“United Stater\. SanFrancirco. 1lOU.S. 16, lO(1940). TheCourrci tedrheL‘.S.  C n S T .  

am, IV. I 1, cI. 2 as the specific basis for if$ holding. Ir ii common for Congress io provide that 
conveyed prnpcny shill be used for P pnrriculnr pucpo~e and cannot be rcsold. Scr ActofJuly 14, 
1934, ch 482. I 2,  68 Star. 474. 
*‘118 U.S. 655 (1950) 
“ I d .  at  &MI. The Court bared ~ f s  remarks in parr on another pmvirion of the governing 

stature which prmided rhnr”no perron shall haw a vered right” to rhc insurince p m e e d r .  
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sented, hou e \ e r ,  \I hen the underlying federal pro\ ision does not 
expressly spell nut a special federal rule to be applied. T h e  leading case 
ofClemfield Trust Company 5 .  Li i tedSta tesBg involved such a situation. 
T h e  United States had sued the Clearfield Trust  Company on a 
guaranty of prior indorsements. It appeared that a particular goLern- 
ment check negotiated by the company contained a forged indorse- 
ment. T h e  loae r  court held that, since the United States had unrea- 
sonably delayed in giving notice to the company of the forged in- 
dorsement, it u a s  barred from recoiery under the lau of the state. 
T h e  Supreme Court rejected this \ i eu  of the matter and held that 
federal "common Ian" should be applied.'O 

T h e  most recent judicial dexelopment in this area is L'nitedStatesv. 
Yazell." This  case involved an attempt by the federal government to 
recover from a married \I oman a loan by the Small Business hdminis- 
tration. in the face of a state lau providing that a married u oman could 
not bind her separate property. T h e  Supreme Court denied recovery 
and held that the state rule of lau applied to the situation. T h e  
decision does not stand for the proposition that the state lau as such 
applied to the transaction. Rather, it is consistent o i t h  the decision 
that the state principle was merely adopted as the goteming federal 
rule.'2 T h e  sense of the decision is that, in the absence of specific 
federal provisions, the state rule of l aa  will he applied to proprietorial 
actions of the government unless "implementation of federal interests" 
requires orerriding the state principle.'3 In determining that no "fed- 

" 3 1 8  U S 163, -44(1943! 
'O"[T]he rule of Erie R. Co. \ Tomphms, 104 U 5 61. . does not appl) to this action 

The  rights and dutrer offhe Lnaed Starer on commercial paper IC hich kt I S S U T S  are gmerned b i  
federal rather rhan local l a v  T h e  aurhoriry to issue rhe check had I t s  origin ~n the 
Constirution and the  fac cute^ ui the L n a e d  States and i i a i  ~n no s a )  dcpendcnr on the l a i s  uf 
Pennryl\anw or of any ocher state . . The dutrei  i m p r e d  upon the L-nard Stares and thr 
r ightsacqured b~itarareiulroftheisruancetindrhe~rroors~nrheramefederaliourcei. 
In absence of an applrcible 4cr of Congress II IS for the federal courts fo fashion rhr goiernmg 
rule of l a v  according to rheir gun standards " I d  at  3 6 6 6 -  If has been held that a s u n  b) a 
goiernrnent subcontractor q a m r  the pnme contractor for an"equirab1e adpstmenr" in!oliei a 
sufficient federal interest to uarranr applrcarion of federal 'Common la" " .American Pipe & 
SreelCorp ! F l r e r t o n e T l r e a R u b b e r C o ,  292F2d640(9thClr  1 9 6 1 ) , n o l d i n i j H ~ ~ \ . L  
REI 191618 (1962). 61 C O L L l l  L RE\. l i l e 2 3  11961). and 60 M I C H .  L. RE! 219-21 (1561) 
For an anilysis of the Clmfieid T m t  docrrme and i ts  applicatmn to federal land acqujr~rionr. res 
Berger. U'bm liStatr Lou Appiridro Fid~r~lAigui.itronio/RioiPmprrry. # I\-~B. L RI\ 65-81 
(1561). 

" 3 8 2  L- S 141 11566) 
' # '  ~ l t h o u g h I r  Irunnecessar? todecideinrhepresenrcareu herherrheTexarlau u fcmer ru re  

should apply ixproprro iigore - on the rheory that the contiacf here * a i  made pursumt and 
subjectto this proiirian of wife lhu -or by adoption' IS a federal prmclple. i t  is clear rhar the 
state rule should goqern. Thcre IS here no need for uniformity There IS no problem m 
complying irirh sface law 

' $ I d  11 3 1 2  If has recently been held that federal, rather rhan i tace,  l ax  determines uherher 
rubrequentaccretiuntuland granred byrheUnlted Srater roapriiareparr) belongsrorheouner 
or rhe  Stare " 11dispureaver r i t l e ro landrouned  b) theFederalGoiernmenrrrgoverned 
by federal lax. althoughofcoune the Federal Goiernmenrmay. ~ f n d e s ~ r e s . c h o o r e  c ~ i e l e c ~ a  
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era1 interests" predominated in the gilen situation, the Court noted 
that there \vas no requirement for the rule applied to S.B.A. loans to 
he "uniform in characterthroughout the Nation," as had been the case 
in other situations -here a special federal rule had been devised and 
applied. 

There is little question hut that court decisions relating to contract- 
ing, insurance, and commercial paper apply in principle to real estate 
transactions. All are proprietorial, or-as the courts sometimes say-, 
"commercial" in nature. Based on the precedents, it uould  seem that, 
in the normal case, state rules of law will determine the operation and 
effect of a federal land transaction. I t  is probable that these rules are 
applied as adopted principles of federal l a a ,  hut there may he a slight 
question on this point. If a special federal provision has been promul- 
gated, however, it will he applied. Even in absence of such a provi- 
sion, where a predominant federal interest so warrants, the courts will 
"fashion" a special principle of federal law. A s  thus stated, these 
pronouncements are entirely consistent with the Federal Supremacy 
doctrine, 

\'I, ADVERSE P O S S E S S I O 9  

It is a small transition from the discussion abore to adverse posses- 
sion, prescription, laches, and estoppel as methods of obtaining or 
losing title to land. .\nalyticallv, state laa determines the rights in 
land a person map obtain hy  h e  stated methods. State statutes of 
limitationor, in some instances, judicially evolved rules of laches and 
estoppel, will bar the interests of the record owner. There is little or no 
"federal 1au"on the subject. As noted earlier, state rules of la\+ must 
be looked to  in most instances for the operation and effect of transac- 
tions involving federal land. It would thus appear that the United 
States, in accordance \ i i th this principle, could both gain and lose 
property interests by reason of state rules of laxi relating to adverse 
possession. This  is not the case. 

I t  \vas held at an early date that prirate occupancy of public land, no 
matter how long continued, mill not deprire the gorernment of its 
title.'4 T h e  federal government is not hound by a state statute of 

~~ 

state rule ai rhe federal rule." Hughes \ Stare of B arhingron, 88 S.Ct 418, 440 (1967). See dm 
Roecker 7'. United States, 179 F I d  4W (5th Cir. 19671, holdmg fh i t  state law udl be apphed to 
determine vherher the guardian of an incompetent \eteran can chznge the beneficiar)- on 
go5ernmenr life insurance, in absence of applicable Yeterms .Administration regulations 

"Lhdrey  I Miller, 1 I L-. S. (6 Pet ) 666.673 ( 1 8 3 2 )  T h e  equlrable doctrine of laches hkeu ise 
maynorbeapplied~odepriierheUniredS~arerofrighrr. UnrtedStaterv.Inrley, I IOU S. 261, 
266(1889) X'orrnay the doctrineof preiumprionofpaymenrduero lapse of tme.  United Stares 
r H m e y ,  174 F Supp 5 7 3  (D Kan. 1959). Bur the rheorv of prerurnprmn of 8 loif gram 
applies KO the io~erergn and may operate ro deprire the Cnked Starer of property inrerests 
United Srireri Fuliard-Leo. 331 U . S .  256,27&81(1947) There is romelurhor i rv~otheef fecr  
that lacher is a\aMdetoone sued by the p e r n m e n r o n r h e  b a s s  of a"praprierorih mteresr, in 
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limitations and any attempt expressly to subject the United States to 
such a statute "uould he beyond the power of the state to pass."'j 
Federal supremacy is the fundamental basis of this principle, but 
there are public polic>- implications as well.'e h-ote also should be 
taken nf the relevance tn this subject of the requirement for statutur). 
authorization. A s  n e  have seen, federal land may not be disposed of 
without authority of congress. Is not the adverse possession problem 
merely another application of this familiar principle? Perhaps so, but 
the courts have not alnays been so forthright in their portrayal of 
reasons." T h e  case seems to rest largely on federal supremacy and 
public policy. It may be accepted as valid. hoxqever, thdt congress 
could provide for prilate occupancy of public land to ripen into 
interests adT-erse to the United  state^.'^ 

T h e  more engaging question is ahe the r  the federal government 
may acquire interests in real property by adverse possession. This  is a 
matter of considerable practical significance. In dereloping larger 
federal reserrations. it is usually necessary for golernment officials to  
acquire. by purchase or condemnation, a number of separate parcels 
from priLate 0x1 ners. Quite often small "islands" or  "pockets" are left 
ui thin the larger expanse. This  may be due to inaccuracy in surveys, 
because land descriptions do not join. o r  for similar reasons. In a n j  
event, it is i m p r t a n t  to knoa whether long and continued possession 
by the federal go\ernment nil1 be sufficient to perfect its title to these 
and [ither parcels. 

Assuming in a given case that the United States can properly be 
brought into court as a party litigant, there seems to be no good reason 
\I hj- it cannot rely on statutes of limitation the same as any other 
litigant. It u a s  thus held. a t  an early date, that the government could 
take advantage of statutes of limitation, although it could not be bound 

~~~ 

mntrsr cu 11s sowreign capciv. Lnired Stares > \ ~ n n o d  Ciry Bar* of \- Y , 28 F Supp. 144 
(S D. S,Y 1919). f Cmke % Cnited Stares. 91 C S I89 (18-51 One decision has @yen 
effect ro a Srare statute pre,enrmg the United States from exringuirhing outstanding mineral 
merests by prercnprmn U n m d  Stares \ - e b  011 Co , 190 F.2d in03 (5th Ca 19511. 

' b C ~ i r r d  Stare? ! Thompson. 98 L S 486. 490 (18'8) 
'n" l t  i s  settled hryond doubt or contro\ers)--upon rhe foundation o f  rhe great pmcip le  of 

publ!,c pulic\, applicable IO all go\,rernmenrr ahhe, u hich forbids that the public mteres t~  should 
be prepdrced by rbe neglrgence of the officers oc agents 10 u hose care the) are confided-char 
the Cnired Sraer ,  asserting rights ,erred ~n them as a sniereign goiernmenr, are not b u n d  bv 
any rrarureoilrmitarionr. ~nlerrcongrerr harclearlymanifertedrtr intention rharrheyshould he 
IO bound Sarh\il ie.  Chirranmgi, & Sr. Louis Ry.. I 18  C S 120. 1 2 5 ,  
111661. 

  bur^ Lrah Pauer & Lirhc Co. I United Stater. 241 L S 189. 405 f l 5 l i l .  Beaier \ 

." Lnired Stares $ 

Lnitcd S t e m  1r0 F Zd 4 (9ti; Cir 196j).  mi dmrrd, I 8 1  L . S  917 (19661 
"Cf L-nired Stares 5 ,  Rare, 146 F.2d 981. 990 (Id Clr 19613 There ere ~ n ~ t a n c e s  uher r  

congress has permitted adierre holdingar rhegoiemrnenr Se, eg , TheColorofTirle i.cc. 4J 
U S C 8 1068 (1958) 

528 



19751 GOVERNMENT PROPRIETORSHIP OF LAND 

by them ui thout  its c o n ~ e n t . ' ~  But such statutes are normally sus- 
pended during any period of time that the party claiming advantage of 
them is not subject to suit. The  difficulty with the present situation is 
that the federal government has not consented to, and is therefore 
immune from, suits to recover possession of real property It  would 
thus seem that it is not possible for the United States to rely on statutes 
of limitation concerning occupancy of land to perfect its title by 
adverse possession. Yet the matter has not received so orderly a 
treatment. 

T h e  1893 decision of the Supreme Court in Stanley v. Schwalby is 
still the principal word on the subject. An action of trespass to try title 
had been brought against certain military officers in charge of a 
military reservation in Texas. It appeared that the reservation uas  a 
regular and established military post and the defendants were occupy- 
ing it under authority of the government. They  defended on the basis 
of certain statutes of limitation of Texas. T h e  Supreme Court held 
that the defendants could take advantage of the state statutes.s' In so 
concluding, the Court reasoned that the federal government could 
rely on statutes of limitation concerning occupancy of land, that it 
could do so even though immune from suit, that government agencies 
could likeu ise claim the benefits of such statutes because their princi- 
pal could do so, and because actions could be brought against the 
agents at any time, "the objection cannot be raised against them that 
the statute could not run because of inability to sue." Just how, 
material the last point was to the decision is not clear. Is itnecerrary that 
its agents be amenable to suit before the United States may claim 
rights by adrerse possession? T o  the extent there is such a require- 
ment, the value of Stan& v .  Schwalby as a precedent has been drasti- 
cally challenged because of recent developments limiting the right to 
sue federal officers in possession of government land. 

Beginning with United States v. Lee,8z a principle began to develop 

'8''[\\hile] the king is not bound by any act of Parliament unless he be named therein by 
ipecial and particular uards  [hle mag rake the benefit of any particular acc though nor 
named. The rule rhus settled a i  10 the Bririrh cmwn 1s equally applicable co this gwern- 
menr. . . " Dollar Siringr Bank \ .  Lnlted States, 86 V S (19 Ud i . )  227. 219 (1871). 

. 

"1147 L S. 508 (1891). 
""This brinqs us IO consider rhe ohiecrion that the United Stater cannot obtain or be 

prarecred in rheiale,  rhraughadveneporresiron. u n l e ~ s m  acfmn uould ]he againrrrhem farrhe 
recovep ofrhepropeny Ifhynomeanrfollousrhar heciureInacriancouldnor be hraughtina 
court of JUIIICC. therefore possession might not be regarded as adverse so a i  co ripen info title In 
rhe case of a gokernment, pmrert against the occupmcg nnd npplicntion for redress m the 
proper quarter uouid seem to be quire as potential in destroying rhe presumption of the right io 
possession . . . PI the action irrelf. . . [Ilnasmuch IS an action could have been brought at 
m y  cime after adLerre porresrion w a s  raken, rgiinrr the a p n u  of the government . . . the 
oblecrion cannot be rarred egainsr them that the SIPUIC could not run because of inability to 
sue. . . 4gentr whentreated asprincipalsmay rely upontheprotectionofthe statute. ." 
Id.  st 5 1 7 .  519. 

8'106 L.S.  196 (1882)  
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that a suit against a federal officer in possessiun uf government land 
\vas not a suit against the sorereign and could he maintained as a 
personal action against the officer. In the cited decision the l-irginia 
estate of General and \trs. Robert E .  Lee had been acquired by the 
United States for non-payment of taxes. An ejectment proceeding \I as 
brought against the goFernment custodians of the land. T h e  Cuurt 
concluded that the tax sale u a s  invalid and the action against the 
federal officers u as not a suit against the United States. This  principle 
\vas relied on by the Court in Stanleji 1 3 .  S chx iby .  Subsequent refine- 
ments of the idea have been to the effect that the action of a federal 
officer affecting real property can he made the basis uf suit for specific 
relief only if the officer's action is 'hot  aithin the officer's statutor) 
pon ers or, if \\ ithin those PO\\ ers,  only if the pouers .  or their exercise 
in the particular case. are constitutionally roid." 8 3  So limited. the Lee 
doctrine has current talidity only "14 here there is a claim that the 
holding constitutes an unconstitutional taking of property \% ithout 
just ~ompensa t ion . "~ '  Applying the revised principle in .Malone s.  
Bocdoin the Court held that an action in ejectment against a Forest 
Service Officer in charge of federal land \%as an action against the 
United States and could nut be maintained against the officer as an 
individual in absence ofa shoning his actions ne re  unconstitutional or 
in excess of statutory authority.Bh 

Is it possible that the federal government can claim rights in land by 
ad\erse possessiun only \\hen the occupancy is either unconstitu- 
tionalg' or nut authorized by statute? In ~ i e u  of outstanding case 
la\+ m the subject. this question does not admit of a completely 
satisfying ans\%er. T h e  entire matter could stand a clarifying look by 
thecourts. T h e  structural basisofStanleyv. Schwalby has been brought 
into question by the recent decisions. Did it ever make real sense to 
reason that the United States could claim rights under statutes of 
limitation while k i n g  immune from suit? Conceptual problems of this 

~ 3 L m a n  \ Domerric 8. Foreign Corp , 11: L! S 682. 7 0 2  (1949). rrhtnnngdmnd, 118 L S 
8 4 0  (1949) 9 1  also Dugan 8 

8'Lirson \ Domestic &Foreign Corp., J;? U S. 682. Y; (1949) 
"169 L S 643 (1962) 
'n .~nacr iunagain i r rheSccreraryoi rhe ln te r io iuasnurd ismi i reduhere~ra l leged  r h a r d f i i e r  

riserred c o n m i  n i e r  land outride hir jurisdiction and uther i i i r  acted beyond ha SI~~UIOIY 

aurhoriry Z q e r  j. Lnrred Scares. 256 F. Supp. 196 (E D \ $ i s  1966) 
"Is any authorized ' raking" Conrrituriond because the ovner  has r e ~ o u r s e  ID rhe ciiurfs ior 

compensarwn: P r  Lnired States j. Caurby, 1 2 8  U S 256. 267 (1946) Is not the root of the 
problem uherher the acquisition IS authorized by a ' , A d ' '  (ergo Lonsrirutmnal) statute: Sa 
Rtrle. Suiii.43mnrl thi l n i a d  Stotrijor Toking Proprrg UirhurJwt Campmeim ji Gio. L J 
631-46 (IY6-1, Road!, Lei, L a d .  Lnrmn. and \4slnianeSmrrign Imrnunrry Rizmrrd, 41 Ti Y \ S  L 
R i b .  1062-71 (1965). 

"The  rearming seems CIKUIIOUS L'nleii authorized by statute the gmernmenr could not 
acquire title See Part 111 xupra 
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nature seem not to bother the state and louer  federal courts that 
continue to follo\r the doctrine of the old cases.89 

VII. T I T L E  A S D  C O N T R O L  

\I'hile ounership of federal property is in the United States as an 
entity." its control is reposed in some department or  agency. In this 
sense the federal government is the owner of all its property, hut only 
a vicarious user. A great deal of practical and unexpected difficulty 
can be caused by this rather basic concept. Control is similar to 
ownership in some respects, in others quite different. There is no 
substantial counterpart in private land ounership practices. 

To begin with, land is said to be under the "control" o r  "jurisdic- 
tion" of a department or  agency head when it is subject to his author- 
ity, management, and responsibility. T h e  federal government is or- 
ganized in such u ay that particular governmental functions are made 
the primary responsibility of corresponding departments and agen- 
cies. Real property involved in performance of agency functions is 
placed under the control of the agency using it. T h e  agency then 
manages and otherwise exercises legal responsibility over the land. 
There is usually a hraceof federal statutes directing and permitting an 
agency head to take rarious actions with respect to property under his 
control. \I'ith rare exceptions, the head of a department or agency can 
exercise no authority over property of another department o r  
agency.g1 This  comports u i t h  orderly administration. 

How does a department or agency obtain control? Statutory author- 
ity is necessary, just as in the case of acquisitions and dispositions. 
Sometimes this authority is express, as uhere  real property is trans- 

OgThere are a number of recent decisions tu the effect that the federal p e m m e n t  and the 
stater can acqulre interests by adverse possession. Bearer I. L'naed Starer, 150 F.2d 4(9rh C i  
1960, w t  d e e d  381 U S 91? (19661, United Stares Y Charham. 208 F. Supp. 220 ( W D  
h - C  1962),r~c'donaihrrgmundi. 12I F,Zd95(4thCir 1961):.Uiner\. Yantir, io2 h . E . Z d j 2 4  
(111. 1951): Commonrealrh Dep'r of Parks Srephenr, 407 S.lT.2d 711 (Ky. 1966), Lincoln 
ParrishSchoolBd. Y. RurtonCollege, 162So.Zd419(La h p p  1964),cw!. +mud, 164So. 2d 354 
(LA 1964. Grcl v Town of Frarninghm, 171 N.E.2d 840 (Mars 1961): Southern Reynolds 
County Schwl D m  \ .  Callahan, i i 3  S.W i d  15 (Ma 1958). Feeler I. Reorganized School 
D w . ,  290 S.1V.2d 102 (Mo. 1956); ! l d l i m ~ ~ .  State Bd. of Educ.. 147 S E 2d 181 (K C 19661, 
Johnson \,. Srare, 418 P.2d 509(Ore. 1966). O n e o f r h e  more recent ofrhere decisions based its 
c ~ n ~ l u s i o n  on Sionlry Y S r i h a l b y  and sa t ed  rhat''[nIo case to the contrary has been c a d  . . I '  

Commanuealrh Dep't of Parks Y .  Stephens, 407 S.W.2d 711, 712 ( K l .  19661. 
OOThere are minorexceptionr, suchrr u holly-oaned go\,emmentcorporarionr and lands held 

in trust See 3 1  C o w  GL\.  329-10(1952). 
s 'Thur  a complaint alleging that the Sccrerary of the lnrerior is asserting control over land 

outside his lu&dctmn ifafei  a goad cause of action Ziger \' United Starer, 256 F. Supp. 196 
(E.D. A i r .  1966). For exceptional ~ i r u a t m n ~  u,here the head of one department may exercise 1 
degree of control over property of another, gee 43 U.S.C. 0 i s8  (1958) and 40 U S . C .  6 318h 
(1958) 
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ferred from one agency to another." O r  it may be implied, as \\here 
the president sets aside land from the public domain and places it 
under control of a department \\ ithout express legislative s a n c t i ~ n . ' ~  
H e  can also act on the basis of implication and transfer land that has 
been reserved for the use of one agencj- to another department or 
agency.s4 \Then a department o r  agency acquires real property fur its 
ou n use, pursuant tn enabling legislation, authority to assume control 
orer  the property is likewise to be implied. But situations are rare 
\I here control can be reposed in a government agency \\ ithout a clear 
mandate from congress. Once land has been purchased o r  condemned 
for a particular public purpose, it cannot be diierted to another in 
absence of statute.95 Thus ,  even \\ ithin an agency there is difficulty in 
changing the use of land to other than that for which it \i as acquired. It 
is even clearer that, \I here land has been purchased under a specific 
appropriation for a particular purpose. it may not be transferred from 
one department to another \I ithout statutory authorization.B6 

It is the practice of government agencies to grant "permits" entitling 
other agencies to enjoy temporary use of real property. Such an 
arrangement does not transfer control of the property. but only its 
temporary use. Statutory authorin is therefore unnecessary. There 
are problems with respect to the use of property under permit. For 
instance, the funds of the using agency are not atailable for the 
purpose of repair, restoration, and improvement of the premises \I hen 
the permit is t e r~n ina ted .~ '  T h e  reason for this rule is that funds 
appropriated bv congress are intended onlv for the beneficial use of 
the agency concerned. In addition, as the'statutory authority of an 
agency head to manage property is normally limited to that under his 
"control." it is pmbable that the using agency \\ ill be pou erless tn take 
many essential actions concerning land held under permit. 

. i n  attribute of ha\-ing title in the United States as an entity, x i  ith 
only control in the various departments and agencies. is that one 
gotemment  agency may not conrev or lease property to another. 
Further, unless there is clear statuto&. authurity to do so. an agency 
cannot condemn property under the >ontrol of another. T h e  reason 
supporting these statements is that an onne r  cannot sell to himself. 
Lands held by v holly-ouned go\ernment corporations, or in trust, are 
in an excepted category. . i s  congress has authorized such lands to be 



19751 GOVERNMENT PROPRIETORSHIP OF LAND 

treated differently, other gorernment agencies may lease facilities to 
them for a monetary consideration." 

Situations occur where federal land is under the control of no 
particular department or  agency. Where this happens, congress had 
residual authority by reason of its Constitutional power over federal 
property. In L'nitedStatero. Northern Pacific Railway Company,gg public 
land had been granted to a railroad on condition that nark would 
begin and be completed within certain specified times. There was a 
default and judicial proceedings were initiated by the attorney general 
to declare a forfeiture. T h e  Court upheld a dismissal of the suit on the 
ground that the attorney general had no authority to reassert control 
over the property on behalf of the United States. There was no 
legislative authorization for the forfeiture proceedings.lo0 This  is one 
of the clearest illustrations of the principle that a federal agency must 
have authority from the congress to assume control orer  government 
land. It also emphasizes the degree of autonomy congress may exercise 
over federal property. It is clear from the authorities that congress 
itself, without recourse to the executive branch, can act by commis- 
sion to enforce a reversion of title.'0' This is unusual in that most 
governmental functions involve action by executive officials. 

Enough has been said to shov that the concept of control is suffi- 
ciently unique and technical to cause difficulty for the unwary both in 
and out of government. There is no counterpart in the domain of 
private land lair. T o  the private owner, title and control are synony- 
mous. In the government, it is the exceptional case where this is true. 
T h e  most important aspect of the control problem is the requirement 
for statutory authority. In this respect the pertinent considerations are 
not unlike those relating to acquisition and disposition of title. 

\. 111. %CREE\ IE?T  T O  4 C C E P T  G O V E R N L I E S T  4S 
O R D I N 4 R Y  P 4 R T Y  

There is one type of situation where the United States appears to 
step down from its government pedestal and to occupy essentially the 

ssScr 11 C o w  GL\. 329!1912): 20 C u w  GLU.  6Y9 (1941). 
g s l Y  U S 411 (1900) 
'OO"In uhar manner the resened right of the grinroi for breach o f .  . condition must be 

asserted EO a i  IO restore the estate. depends upan the character of the grant. li ~f be P private 
grant, rhar right must be asserred by enrry or xi equivalenr. lfrhe grnnr be 8 public one, it myst 
be a w n e d  by judicial proceedings aurharized by iw , rhc equivalent of m inquest of office at 
common law, finding rhe fact of forfeiture. and adjudging the restoration ofrhe estate an that 
ground. or rhere must be some legirlatiw assemon of ounenh ip  of rhe p m p e r v  for breach of 
condition. such ss an act direcringtheparrerrron and appmpriirionoftheproperry. orthar if be 
offered for sile or settlement. . . ' I  Id at 440; cf United Scares b .  California, 112 U.S. 19 
(19471, opinion wppkmnad, 3 3 2  U.S. 804(1947), nbwringdmied, 3 3 2  L S 787 (19471,prrition 
dmud. 114U S .  815 (19481 For adicursianof"inqueitofofFlce accommonIia,"Itr 9llmtiC & 
Pacific R R. I ?dingus. I65 U.S 411. 411 (189i).  

S i r  41 OP &TT\ GEU 3 1 1  (1917). OP ATTY GE\ 250 l I879)  
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same position as an individual transacting private business This  is 
uhe re  the party dealing u i th  the goTernmenr \oluntaril?- agrees to 
treat the latter as an ordinary proprietor. \~nrniall>- the go\ernment is 
subject to legal and constitutional requirements nt'due process. cqual 
protection. just compensation, reasonableness. and the like. But 
u here it acts on the hasis of agreement by the other party. these 
requirements are inapplicable. In such a situation. the gmernment 
appears to assume a truly proprietorial character in its undertakings. 
Admittedly the case is special and can be rationalized on the basis that 
the consent of the other party is thc operati\e factor. 

.-\greement by the party dealing v i t h  the government may be a 
matter of express contract. a condition for the use of land, a provision 
in a lease. a covenant in a deed. and so forth. On principle, the L-nited 
States is entitled to enforce its rights under such circumstances in a 
\I ay that might be unlan ful or unconstitutional if done in its go\- 
ernmental capacity. . i s  a party to a real estate transaction of the wr t  
described. the goLernment can be as arbmar! and unreasnnable as 
any prirate part>- could be. T h e  reason is that the other party dealing 
\I ith the goIernment is free to enter into any type of arrangement he 
wishes. If he ~oluntar i ly  agrees to an unconscionable bargain. he 
cannot object that the other party is the United States. T h e  point can 
be illustrated by reference to certain decisions of the Supreme Court 
relating to "disputes" clauses in government contracts. These clauses 
permit the government contracting officer to decide disputes arising 
under the contract. In L'mted States c. !4'underlich,'02 the Court held 
that such decisions \I ere entitled to a binding and conclusive effect on  
the private contracting par ty. T h e  specific basis for thr  holding \ \as  
that the latter had voluntarily agreed til the "disputes" provision.103 
T h e  decision of the government nfficer uas  alloued to stand even 
though "arbitrar?., capricious, and grossly erroneous."1o4 It is appar- 
ent that must guvrrnment actions so characterized \I o d d  be subject to 
attack on constitutional and other grounds. Voluntary acceptance on 
the part of the part>- dealing u i th  the United States is the reason fnr 
the difference in treatment in the given instance. But should not 
agreements of this type be inherentlj- unconstitutional and in\ alid? 
Although Ilinderiich and other cases say they are permissible, there 
are theoretical problems. .-\ u aiver of constitutional safeguards is 
iniol \ed.  T h e  voluntary-agreement concept must thus be reconciled 

l o 2 1 4 2  L S 98 (1951) 
lD1 'Respondents uerr notcomprlled orcoerced info makmgthr  contract 11 u a s a  \duntar! 

underraking ion their parr 1s cmmperenr parries rher h a i i  crinrracred i o r  the ieftlemrni of 
disputer in an arbitral manncr This . . congrcrr has l e f t  rhrm iree to do 

'O'Such a finding had been made b) the Caur! ai Claims Id st  100 .Ai a result of the 
Mindirhd decision congress enacred remedial l ep la rxon  u h x h  ha,. ~n turn. p e n  m e  ( G I  

problems of a different 'on Sii Sachtcr, Tbi Court of Cfoirni ond rk M underbib A c t  Trends ~n 
Jdmd R m n c .  lV66 Drhi L J .  J-2-91 (I9661 

' Id a i  100 
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n i t h  the general principle that the United States in exercising Con- 
stitutional power over its property acts always in a governmental 
capacity."j 

T h e  idea that a person may agree to treat the government as an 
urdinary proprietor appears somehox more palatable in the area of 
standard government contracting than in fields more related to land 
ounership.  Some courts view ordinary governmental leasing opera- 
tions as always being sovereign in nature.lo6 T h e  logical extension of 
this idea can be illustrated by the case of Rudder v. United StatesLo7 
wherein the Court of Appeals of the District of Columbia held the 
action of the government illegal in evicting tenants of public housing 
for refusing to certify they u e r e  not members of "subversive" organi- 
zations. T h e  court observed that "[tlhe government as landlord is still 
the gorernment. It must not act arbitrarily, for, unlike private land- 
lords, it is subject to the requirements of due process of law. -4rbitrary 
action is not due process. . . . " 1 0 8  T h e  contrary vie\! is represented 
by United S t a t a  v. Blumentballog in \I hich the Third Circuit consid- 
ered the same problem. .\government agency had leased commercial 
property to a tenant in the Virgin Islands on a month-to-month basis 
and subsequently terminated it without specifying the reason. T h e  
Court held the action was valid. "But the [Government], which is here 
acting in its proprietary rather than its govenmental capacity, has the 
same absolute right as any other landlord to terminate a monthly lease 
. . . xrithout being requi red  to  give any  reason for  its ac- 
tion. . . . " ' lo  

Similar problems are involred in the operation of "recapture" 
clauses included in conveyances or  leases of federal land. Such clauses 
provide that the property may be taken back on occurrence of a stated 
contingencv, usually in event of national emergency. T h e  reason for 
which the property may be recaptured is not usually specified, and 
attempts to limit recaptures by implication to any certain purpose 
have not been treated sympathetically by the courts.111 In accepting a 
conveyance or lease subject to a recapture clause, it would appear that 

I n s  "[It i s  contended] thar the Lnired Starer ~n learingirr public domain, acts 8" a proprietar) 
capacity . . . It  has frequenrly been stated that the United States, in performing rhe funcrionr 
which are rereried to i t  ~n the Constitution. acts only in a go\ernmenml cipaciry [ c h g  
aurhormeil. 

Id Sa d m  Cnired Sinter v Thompson. 111 F Supp 8 7 1  (S.D. h- S 1919) Thlr c i i e  
 onf fa ins agaad rtitementofthecontr.r) ~ r g u m e n f ,  az, that Goiernmenrleaiingoperations are 

." United Starer 5 .  Esrley, 2 8 1  F 2d 118, 121 l l h h  Cir 1960). 

merely p'oprlerorld 
10'?26 F.2d 11 iD C Cir 1951). 
loBld. at  51, T h e  facrsaf the c m u e r e  that the rental$ wereentered lnfaon amonth-tu-month 

1opl15 F.Zd I31 (IdCir  1963) 
'LDld at ?1l  The Supreme Court has not ruled on the precise point See T h o r p  I Housrng 

'L'Ser L'naed Starer \ .  91 970 .Acres of Land. 360 U S 1 2 8  (1939) 

basis and a priwre landlord uould h a c  had a legal nghr to terminate rhem for any reason. 

h t h o r a y ,  87 S Cr. 1244 (19673 
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the private party has agreed that the goLernment can act to assert its 
rights like another private pa r ty  In this respect the pertinent consid- 
erations are the same as those considered previously. In Htngham 
Management Corporation 13. Lhited the Court of Claims u as 
presented with a claim for just compensation arising out of the termi- 
natinn of a lease of a S a v y  facility to prevent unauthorized removal 
and sale of government property. The  lease \vas terminable at any time 
prior to its expiration and during a period of national emergent).. It 
was contended that government action pursuant to this clause \ \as  
neither reasonable nor sufficiently- related to the national emergency. 
Thecourt  didnot  agree. "Iftheplaintiffinthepresentcasefeltthdt the 
rights reserved by the Department of the Zavy  \I ere unfair or  inequit- 
able, it should not have agreed to the terms proposed. Having agreed 
to those terms. it is bound by them."'13 T h e  operation of recapture 
clauses can result in substantial inequity on occasion. ?.pparently for 
this reason the Court of Claims has taken the \ i e a  that just compensa- 
tion under the Constitution will be paid for a taking pursuant to a 
recapture clause unless the clausc clearly spells out a right to take 
vi thout  compen~a t ion . "~  Coniersely, u here such a right IS suffi- 
ciently provided for, it u ill he given effect regardless of Constitutional 
requirements of just compensation. 

It is apparent from the foregoing that the federal government can 
contract away the impediments of sotereign status in dealing n i t h  
private parties. There are occasional 1-oices of dissent, and some 
difficulty in the Constitutional area, but the above statement appears 
to represent the state of the la\%. To the extent indicated the United 
States enters into commercial transactions, including those relating to 
real property, like an ordinary proprietor rather than a su\ereign. 
Constitutional requirements binding the L-nited States become in- 
applicable in this context. T h e  basis for this treatment is the consent of 
the individual dealing with the gorernment. 4 person is free not to 
deal u i t h  the United States if he does not like the conditions laid 
d o n n .  

IN. co\-cLL-sIos 
.\ realistic vie\$ of this subject must disclose the essentially 

so\ereign nature of the United States in all its real property un- 
dertakings. Calling federal land ownership "proprietorial" cannot 
change its basic Constitutional and legdl status. Lt'hilr there is an effort 
on the part of the courts to assimilate the United States ti1 a pri\ate 

L1a166 F Supp 611 (Ct CI. 19581. 
1 1 3  Id II 616 Preiumibl) the incumbrance created by a recapture p r o ~ ~ ~ m n  li taken into 

" ' S i r  l\esf Vsginia h i p &  PaperCo \ Lnrted States IOU F Supp -241C:r CI I Y ( J )  
account ~n firrng the consideration 
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owner of land, this is in reality a screen, adopted as a matter of 
terminology and convenience. In every case where it makes any real 
difference, the sovereign status of the federal government shines 
through. T h e  applicability of state l a n s  to federal real property trans- 
actions is tolerated as a matter of convenience, but only so long as no 
federal interest is at stake and neier  where federal lau is to the 
contrary. The  only clear situation where the United States seems to 
act like a true proprietor is where the party dealing with the govem- 
rnent so agrees, and this situation is unique and easily rationalized. 
One has to be impressed \I ith the PO\\ er of congress over federal land. 
It is complete, authoritatke, and absolute. Congress speaks the ulti- 
mate word on acquiring, using, controlling, and disposing of land. 
Eren the most basic state laws in the real property field will fall before 
the mandate of congress, or \+hat the courts suppose it to be. In this 
and other respects, federal supremacy is the doctrine to he reckoned 
with in the federal real property field. Only in line 11 ith these consid- 
erations does the concept of the United States as a proprietor of its real 
property take on any content and significance. 
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TOTAL LEGAL SERVICE: VAGTS ON FREE 
SPEECH IN THE ARMED FORCES 
Courts use lau revie\+ articles in many u w s ,  some articulated, 

orhws not. Judicial resistance to mention, ret alone citation, of 
noncase materials suhstantiallv ended during the 1930's as a result 

ocher hand. courts today frequently use an article-as a svmbol or 
referent for the legal sittiation it describes and name the Lrticle as a 
base from which to say that the case before it is unlike the referent. 

Professor Va s' article selected here \\as described by the court 
in Cortright 3. %or as concerned with "the delicate relationshi 
hetueen the civilian heads of government and military commandl 
ers,"l a problem not before that court. Such statements have a 
Ysitil-e impact even though cast negativelv: the court is saying that 
mm the article referred to u e  can de tek ine  that our immediate 

legal problem is not in the category considered by the article or that 
the rules of law there expounded ire applicable only as there stated, 

This selection set the stage for a body of comment accelerated bv 
the era of dissent during the 1960's. Professor Vagts was mo& 
concerned ni th  institutional relationships. the problem of civilian 
influence over the military forces, and the extent to u hich ersonal 
liberties are subordinated to that end. These were prohfks  for 
\Vimer, Henderson and U'arren, too,% and from the basic issues 
flou subsets of problems for the soldier \rho criticizes his leaders3 
or their solutions to national This article remains useful 
because of its level of attack and u arranted selection because it has 
become a point of reference for scholars and jurists 





FREE SPEECH IN THE ARMED FORCESt 

Detlev F .  Vagts* 

T h e  classic conception of the military man as strong but silent, 
calm, and close mouthed has been flouted by memoir u riting generals 
from Caesar to Bradley, military theoreticians from Sun Tszu to 
Douhet,  and military controversialists from Machiavelli to Billy 
Mitchell. Often such outpourings have aroused repressive efforts by 
military and civilian authorities. O u r  earliest record of such censor- 
ship seems to come from the twentieth century B.C. when the 
Pharaoh Sesostris I dismissed an excessively boastful general, 
Aientuhotep, and removed his likeness from the triumphal monu- 
ments he had erected.' T h e  efforts of the Defense Department during 
recent years to  confine the public statements of its personnel within 
the bounds of "constructive criticism" are not the first and will not he 
the last such endeavors in the twentieth century 

T h e  difficulties involved in striking a workable balance bet- een the 
interest of free speech and the interest of discipline and security in the 
military will demand considerable attention during the coming years 
as the United States faces an enemy capable of launching an im- 
mediate and devastating attack on its cities and p e o p k 3  A s  is to be 
expected in a society where the military and the civilian are not 
separated in watertight compartments, civilian disputes over free 
speech have had echoes in the military. T h e  Supreme Court has been 
in the throes of adapting a freedom of speech philosophy born in 
Jeffersonian democracy and nurtured amid the annoying but un- 
menacing agitations of Jehovah's Witnesses to a world situation that 
resembles a state of siege.4 Meanwhile, military personnel have been 

t o c o p y r i g h t  1917. DirectorrofrheColumbia Lau Reriex .\smcratron, Inc. Reprinted with 
permmion o i  the author m d  the copyright owner from i? CoLLn. L. Pm 187 (195i). 
Permission ior reomduction or other use oirhir article may be eranred only bv the Drecrorr of . -  . .  
the Columbin Lau Re\rew 4rwrimon. Inc. 

*Proferror of Law. Haward Lhverrity Law School 4 B , 1948, LL.B , 1911. Harvard 
Unibeniry When this article u a s  written rhe aurhor -8s a member of the h e x  York Bar. 
asscarred ui th  the Isu firm o i  Cahill. Gordon. Remdel and Ohl. 

' B R ~  i s T t ~ ,  A HISTORY o r  EGYPT 166 (1951) 
'See text 11 note 97 mfrn 
a This article IS limited t o  American cxperiencei, though occasionally the experiencer of other 

nations are ~llummarmg. panicularly rhe attemptsofthe Meimar Republic to keepthe arm) out of 
pl i r i cr  See DILTICHL G L S C H ~ L H T ~  5117 1918 1, DOKULitVTt\  l i 2  (Forirhoiied 19?1) 

'Cor r tn ,  B o w g  Our "Clear ilnlPrrrem Danger," 27 E*-OTRL D i m  L + o  325 (1952). 
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of the United States to civilian supremacy over the armed forces. The  
pyramid that starts with privates, seamen, and airmen bound to 
respect their noncommissioned officers culminates in generals and 
admirals bound to respect civilian secretaries and the President. These 
officials, \+ ho bear the ultimate responsibility, need protection from 
irresponsible abuse by their subordinates. Their  situation is far differ- 
ent from that of Treasuryofficials, forexample, who need not demand 
instant obedience from masses of armed men and need not command 
the same type of loyalty. This civilian dominance must face not only 
the abuse called forth by the policies of the moment but also the less 
immediate threat that the military might invade the field of politics 
and gradually or by coup de ta t  establish themselves as the nation's 
rulers, The  danger that the United States might become another Syria 
or Paraguay may seem remote today, but caesarism u a s  a living issue 
in the early days of the republic,' and shadouy suspicions gain some 
substance from time to time v hen a new bevy of generals and admirals 
u ins  high diplomatic and administrative posts or some proconsul 
attempts to defy tf'ashington foreign policy. The  future will appar- 
ently bring us an expanding peacetime military establishment with 
more and more career officers who might come to feel that the crucial 
issues of defense demand that they abandon the apolitical tradition of 
our services and invade the field of politics. In that case we might be 
compelled to reinforce the traditional restrictions on the political 
activity of military officers by adding and enforcing additional legal 
prohibitions. 

For many listeners an officer's words have a peculiar aura of respon- 
sibility and officiality. Aiany find it hard to believe the standard 
disclaimer that a general o r  admiral is speaking only for himself and 
"not necessarily" for the service as a uhole .  This skepticism may find 
support in the traditional service antipathy towards "lone wolf '  pro- 
nouncements. The  special status carries u i t h  it a need for correspond- 
ing curbs on irresponsibility in its use. Where it was formerly feared 
that intemperate words by military men might jeopardize relations 
between the federal government and the states, there is now a very real 
danger that blustering speeches might upset the often delicate rela- 
tionships between ourselves and our  allies and antagonists. Unuise  
declamations cannot only be characterized as sabre rattling by sincere 
persons; they can also form the "germ of truth" from uhich vast and 
meretricious propaganda claims of American mar-mongering can be 
cultirated 

.-\I1 these factors justify the imposition upon armies and navies of 
restraints not usually applicable to civilians. A sad paradox requires 
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that the serviceman sacrifice some of the liberties \\ hich he i, called 
upon to protect-no revolutionary regime has ever found it possible 
tu grant true democracy to an T h e  national defense brooks mi 
opposition and overrides many freedoms. 

\!'hen a nation is a t  uar  man)- thin s that might be said in time of 
eace are such a hindrance to its r f k n  that their utterance \%ill not k rndurrd so Ion as men fight and that no Court could regard 

them as protectedpby any constitutional 1ight.l" 

F.ven in peacetime the military must act as i f  \\ ar \\ere imminent. for 
ne\\ habits cannot he established on the day "the balloon goes up.'' 
T h e  curbs dictated by these considerations are not as shocking as the! 
might appear to those \I ho imagine they are without counterparts in 
civilian life and forget that employees of pri\ate companies are not 
protected by lau or custom from dismissal if they utter opinions 
distasteful to the management." 

There are, hii\\e\er, significant factors that must be ueighed 
against these demands for conformity, discipline, and subordination. 
There is the simple fact that freedom of speech is one of the indk idu- 
al's most precious rights, a fundamental liberty muted deeply in our 
ethics. politics. and religion. It stands as an end in itself, deserting uur 
defense against every encroachment nvt required by some competing 
interest critical to our sunival .  .\ person who enters the armed 
services remains an individual, a possessor of rights as \\ell as a subject 
of duties. and his sacrifices of basic liberties should be kept to a 
minimum. 1 golernment \I hich boasts that it is a ginrrnmcnt of. for. 
and by the people-all the people-annot reduce millions of men to 
second class citizens.12 

If non-pragmatic factors do not suffice. there arc a number of 
practical ad\-erse consequences that could arise from unu  ise and 
unnecessary curbs. If the American temperament is considered, it 
seems dangerous to prevent accumulated military discontent from 
being discharged through the virtually harmless channels of griping to 
friends or u riting letters to the editors of service or  civilian papers or  to 
families at home. Even in societies far more autocratic than our  o\s n .  
grumbling in the ranks has been considered the natural concomitant of 
military hardship and boredom, and its absence dreaded. 4 degree of 
freedom of expression may also encourage needed men to remain in 
the senice,  \I hile it uould be hard to make service dttracti\e to men 
\\ho regarded themselves as objects of oppression. In any event, upon 
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leaving the serrice such men mould be free to release their resentment 
to all parties, including pruspective recruits 

T h e  effectire management of our defense system demands that the 
maximum of military knovledge he available to those \I ho must make 
policy decisions. Such knosledge must come from people \+ithin the 
military estahlishment who have had rele\ant experience. It is true 
that in addition to regular command channels there exist certain 
official means by which opinions, eren somev hat dissenting ones, 
may filter upward-chaplains, inspectors general, unsatisfactory re- 
ports on equipment, and so forth. Both the military and large pyrami- 
dally organized corporations ha le  found, houever,  that such in- 
stitutionalized sources of information are unsatisfactory for bringing 
to the top data nut in line u i t h  approved thinking.13 In preventing 
unofficial opinions from competing in the military marketplace of 
ideas. n e  grant a dangerous monopoly to  official dogma that may 
shelter a stagnation and inefficiency we can ill afford in these swift and 
perilous times. By preventing independently thinking officers from 
speaking their piece, u e  encourage mental laziness; deprive the De- 
fense Department, Congress, and the raters of valuable sources of 
data; and threaten to reduce et-en further the small roster of American 
officers \\ ho make lasting contributions to military thought.14 It is 
neither logical nor sound policy to encourage officers to foster public 
relations by presenting the vien.point of the military departments in 
speeches, articles, and hooks, but a t  the same time to discourage them 
from expressing an unstereotyped vievs of their o ~ n . ~ ~  

Just where these conflicting factors fawring freedom of military 
speech and supporting its suppression should find their reconciliation 
cannot be determined with precision. T h e  aim of this article is merely 
to analyze past experience and present some preliminary conclusions. 

11. OPER.ITIVE COSTROLS 
A.  LEGISLATIVE 

1, The specific cluures. 
Throughout the history of .\merican military justice there have 

been three statutory pro\ isions explicitly regulating military expres- 
sion. T h e  first, forbidding "provoking uords  or  gestures," is in effect 
the counterpart of the "fighting \\ ord" ordinance upheld in Chuplinsky 
u,  Mew Hampshire l6 and applies to face-to-face interchanges betueen 
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mi l i tav  personnel that are likely to cause an immediate breach of thr 
peace. such as drunken obscenities." T h e  second penalizes "any 
person . , \I hu beha5es u i t h  disrespect ton ards his superior cifii- 
cer," nun-commissioned officers being included under a differrnt 
cIduse.'8 \lost applications of this section h a w  alsu iniril\ed face-til- 
face insults and contempt, so that significant issurs (if freediim (if 

speech ha \?  nut arisen. The Manual for Cuurts-.Wartial has directed A 
restrictivc administratiun (if this clause. It should not hr used si1 25 til 
hold one accountahle for things said o r  done in "purrl!- private con\ er- 
sation."lg Onr can uften ai oid application of the clause by refraining 
from referring to pdrticular officers and b!- refraining from using 
language implying miire than honest differcnce uf upinion. 

\lost prosecutions for expressing dissidcnt opinions ha\ e been laid 
under a third clause, article 88 iifthe Unifilrni Code of \lilitary Justicr 
and its predrcessurs. This provision no\\ reads: 

Anv officer \i ho uses contemptuous \< ords against the President. 
l - i c c  President. Congress. Secretarv uf Defence. or a Secretan o f 3  
Department. a Goiernor or a legdaiure of an\ State. Trrrit(;n- or 
other pussession of the United States in \\ hkh he is on d u c  o r  
presrnt shall be punished as a court-martial ma! direct 2 o  

The ancestor of this clause appeared in the 1-76 Ciidc prepared for our 
tledging Army by a committee consisting of Jefferson. -\dams. 
Rutledge. \Vilson, and Livingston; the close association of these men 
\T ith the early struggle for civil liberties has been used to justify the 
constitutionality of seLeral traditiunal militar! la\{ pro1 isions.zl 
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Article 88 and its predecessors have been used u i t h  a restraint 
reflected in the meager interpretative material. TheManual states that 
private conversations should not he made the basis for acourt-martial 
and that w e n  emphatically expressed adrerse cr 
prosecuted if it is not contemptuous in itself o r  in vien of the sur- 
rounding circumstances.22 Courts-martial have been advised to be 
circumspect and cautious and not to take acts and words "in the sense 
11 hich might happen to be put on them by a too delicate sensibility."23 
Tru th  is no defense, homever, since contempt and malice are the gist 
of the offense; both the private and the public lives of the officials 
concerned are protected from that malice.z4 

\lost of the rare prosecutions under this clause occurred during the 
Civil n 'ar;  most of them involved expressions of contempt for Presi- 
dent Lincoln though some inrolred words directed against the Presi- 
dent and Congress and one against a state governor,23 Disregarding 
those cases \\here the violent denunciations were in accord \vith 
administration policy, such as those of the New Jersey regiment that 
passed a resolution denouncing its home legislature for condemning 
the war,2B much credit is due to the restraint of the authorities on both 
sides in not prosecuting more cases despite the grave provocations 
afforded by  volunteers and even by regulars such as General 
XlcClellan.2' 

Three cases, all inxolying S e \ r  York volunteers, are perhaps illus- 
trative of the conduct thought serious enough to be punished. Second 
Lieutenant George D. IViseburne was sentenced to two years duty on 
Ship Island for saying "the executive has seen proper to make the army 
the emancipation of the negro slaves'' and "has seen fit by his recent 
proclamation to  say that all colored persons, of good condition, \\ill be 
received into the armed seriice of the United States, thus making the 
negro my equal."2B T h e  reviewing authority "commuted" the sen- 
tence to a mere dismissal from the senice,  a poor advertisement fur 

1950enl i r tedmen~~eree~:empfedi romthcc lause ,  butattherametimeirrrcapeuarextended to 
include rhe S a x ? .  u hich had pre\iousiy relied on its general articles t o  corer such offences. 
KC\fJ art 88. see L ~ G I L  \ \ D  L L G I S L I T ~  t B w s ,  UCV] 256 (1950). 

" A L i \ L U  F O R  COLRTS-\f%RTlhI, UvlTtD STlTts  .I 16' (1551) The  \ f i \ L & L  Foil 
CUVRTS-\L\RTIIL, L S ~ ~ R F O R C L  201-04 (I545), has almost identical language T h e  XI<\ .  
L ~ L I I ~ R C ~ I C R T S - I I ~ R T I ~ L ,  L S  4xm 116(1928). hirnodircurrianofarncle 62 a r a l l .  See also 

(1)  a bitter letter by General Toombr to the Vice Presjdenr, (4) a feud m the Richmond papers 
berueen langirreer and A. P. Hill. See aiio I WLLI<MS, op iii ~upm note 2 6 .  at 229-10. 

laGcneral Order 31. Deft of the Gulf, .April 2 5 ,  1861. 
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Ship Island! First Lieutenant Charles T. Bruen \ \as  also dismirscd fur 
saying that Lincoln and Senator Henry \\ikon \\ere "a set of Gud- 
damned aholitionists" and "suckers" and that "all they \!ere ti d i n g  
for u as the total abolition of slaiery and the destruction of the rights of 
the Southern people."*Y as \ \as  Captain Charles Arthur for saving 
that the President v a s  a traitor and a loafer and that he defied an ione  
to sho\i anything the President had done tn end the r e h e l l i i ~ n . ~ ~  

During \ \ o r ld  \\'ar I1 an army private attacked President 
Roosevelt. telling his fellov soldiers that he \vas a dirtv politician 
\i hose only interest u as gaining po\\er and safeguarding the \I ealth of 
the Jeii s and who \ \as  "enslaving the \\ o d d '  while Hitler and his allies 
' h e r e  in the right" dnd their plan u as "one nf necessity through moral 
truth." T h e  court of appeals turned do\rn his appcal from a denial of 
habeas curpus. stating that the petitioner's hrief"hrist1es \i ith the idea 
that he should he permitted to denounce the gorernment and lend aid 
and comfort to the enemies of the Republic in time of ~ a r .  and that 
such conduct is one of his This, the court regarded as 
self refuting. Except in this instance, article 88 has lain dormant in 
recent years. and such curhsnn speech as have been thought necessary 
have been applied in other \rays.31 

2 ,  The general articles. 

In addition to the  articles specifically directed a t  certain types of self 
expression. the so-called general articles have been applied to frce 
speech situations. Article 1 3 3  proscribes conduct unbecoming an 
officer and a gentleman; article 134, applicable to all military persnn- 
nel, forbids "all disorders and neglects to the prejudice of zood order 
and discipline in the armed forces," all "conduct nf a natuye to bring 
discredit upon the armed forces." and "crimes and offenses nnt capi- 
tal."33 Under the "crimes a n 4  offenses not capital" clause, the prnvi- 
sions of general federal civilian criminal I a v  are incrirporated hv 
reference. S h y  of these provisions involle only ordinar!. criminality 
such as the Dyer3' and . \ l am - \ ~ t s , ~ ~  hut some also impinge upon free 
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speech, for example, the laws banning transmissionof obscene matter 
by mail,ss the communicating of classified material to unauthorized 
 person^,^' and the incitement of sedition or mutiny or interference 
with r e c r ~ i t i n g . ~ ~  A specification may state an offense under article 
134 even though it omits one of the necessary elements of the civilian 
criminal  la\^,^^ but ordinarily a specification under article 134 cannot 
thus eliminate one of the elements of another article of the Code and 
still state an offense.40 For example, soldiers u ho deserted to work for 
the Soviet secret police violated article 134, even though their acts 
were not full fledged violations of the Smith Similarly, an 
airman who nailed seditious theses to the door of the library on an 
Alaskan air base may be punished though not guilty of sedition under 
title If utterances uould not constitute the crime of sedition, 
however, they cannot be punished unless they were designed to 
promote disaffection. This  is true even if the statements are “rep- 
rehensible and vulgar,” as, for example, “Captain, you are no damned 
good and the Coast Guard is no damned good.”43 

In addition to these laws of general applicability, some that deal 
with the activities of federal employees can also be applied to military 
personnel so as to affect their freedom of speech. Officers of the armed 
services are “officers of the United States” in such a sense as to bring 
them within provisions of the Hatch and are subject to other 
laws that, for example, prohibit the maintaining of troops at the polls, 
the polling of troops as to political preferences, the solicitation of 
campaign funds by civil servants or on military reservations, and the 
use of government stationery for l ~ b b y i n g . ‘ ~  

Besides enforcing civilian legislation incorporated by reference, the 
military may create new offenses of their own under the “disorders 
and neglects” clause. This  pouer ,  on its face in derogation of constitu- 
tional inhibitions on ex post facto declarations of criminality and the 
creation of crimes by analogy, has been sustained on the grounds that 

s6Unxed Stares r \ V w i d l ,  &nerd Court-Mmal Order 5 .  \Vestem &rr Defense Force. 

3‘Cni~ed States \ .  Mills, 4 C.&L.R. 676 (1951) 
\larch 2 1 .  1955. 

, L h l T t o  ST%TLS( 211(dX5)(1951). 
C.S.C.H..A 454, 16 C N R  28 (1954); Unired Srates Y 

Sorrir.  8 C \I R. 16 (C .MA. 1953) 
“Umted Stare9 j. Blevenr. 1 5  C.M R. 501 (19rl),o,9‘d, 5 C S.C.M.A 480, 18 C.M.R. 104 

(1955): United Stater I .  Dorey, 14 C .U R 150 (1953),prztionfor reo_ k e d ,  4 U.S C M . A .  
724, I 5  C M R. 411 ( 1 9 5 4  

“See United Stares Y .  \LcQuaLd, 5 C.M.R 5 2 5  (1952) 
‘sUn~red Starer I. Gustairon, 5 C X R .  160 (1952). 
“ 5 3 S ~ 1 ~ .  1148(1919),aramended,iU.S.C.§ 118(1952):reeOp.J.~G.AF19521101,.~ug. 

GE\ 103 (1941) i i . 1 9 j z .  repored 2 DIG OPS JAG. Rarrramt $ 792. Burire 40 OPS 
(Hatch 4cr not applicable IO h-atmnal Guardsman ordered io acfive duty) 

“ 1 8  U.S.C 5 5  592. 9 3 ,  196. 602, 601. 606, 607, 1911 (1952) 
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military necessity requires a flexible resene pol\ er. that the encrusta- 
tion of precedents has rendered the clause's meaning clear. and that 
the founding fathers approied it u hen they drafted the Constitu- 
t i ~ n . ~ ~  Indeed, it is scarcely more vague than such cililian offenses as 
vagrancy or "disorderly conduct."4' T h e  general articles, covering 
oifenses ranging from abusing a public animal to uearing unau- 
thorized insignia,46 hare trenched upon the free speech area, as \I here 
they have penalized obscene movie or officers \rho falsely 
accused their fello~r sniper jury,  dementia, o r the  like (thus makingthe 
articles a criminal libel During the Ci\il \Tar the general 
articles were used to reach acts beyond the scope iifthe specific article; 
for example, a prirate \I hu could not be punished under the specific 
article--\\ hich protects onl!- the incumbent president-for saying he 
\%as glad Lincoln had been assassinated \\ as reached under the ,'disor- 
ders" c l a u ~ e . ~ '  

T h e  classic clash bet\\ een the general article and free speech \$ as 
Lkrted States c. .VitcheIl, the prosecution o i  the flamboyant theoreti- 
cian and propagandist of air po\rer.j* T h e  charges involred a speech 
and press release at San -\ntunio that criticized the Army's neglect nf 
the development of a i r p r e r .  particularly such episudes as dishun- 
estly staged anti-aircraft artillery tests. the retention nf iibsolrte air- 
craft, and the crash o i  the dirigible Shenandoah. ilitchell had gnne so 
far as tn refer to the "incompetency. criminal negligence and almost 
treasonable administration of the national defense by the Navy and 
\Yar Departments."53 T h e  specifications under the general article 
alleged that speech \%as "to the prejudice of good order and military 
discipline," that it n a s  "insubordinate to the administration of the 
\Tar Department," and that the speech u as "highly contemptuous 
and disrespectful" of the \Yar and S a r y   department^.'^ T h e  net 
effect v i  these charges was to imitate the contempt pruvisiuns of the 
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specific article, though none of the individuals protected by that 
article v a s  inwlved. 

General  .Mitchell’s defense challenged Generals Bolley and 
Summerall as being committed to the fight against a separate air 

It then attempted to prove the truth of the insubordinate 
statements by calling to the stand a distinguished array of witnesses 
including Major Spaatz, Major Arnold, Captain Rickenbacker, and 
Rear Admiral Sims. T h e  court admitted this testimony but refused to 
make a ruling \I hether truth was a defense to the charge, uh ich ,  by  
analogy to the practice under the specific article, it should not have 
beensG ..\ second line of defense was the argument that freedom of 
speech was guaranteed to service personnel along with all constitu- 
tional rights other than indictment and trial by grand and petty jury. 
President Coolidge’s Annapolis graduation speech v a s  quoted: 

The officers of the Kary are given the fullest latitude in expressing 
their vieus before their fellou citizens, subject, of course, to the 
requirement of not betraving those confidental affairs which would 
be detrimental to the ~ e k i c e , ~ ~  

Eyen before the trial Mitchell had raised this issue by charging that 
fellou officers were being bulldozed by threats to their service careers 
into testifying along orthodox lines before congressional committees. 
He himself \\as looking for no advancement, he proclaimed, for he 
had already suffered for his outspokenness.js None of these tactics 
prevailed. T h e  court found him guilty of all counts, but,  despite the 
Trial  Judge Advocate’s passionate onslaught+xcessive by present 
military standards-upon the “self advertiser and uildly imaginative 
hobby riding egomaniac,”s9 he mas only suspended from rank and 
command for five years. After the sentence had been affirmed by the 
Judge Advocate General, General l l i tchell  resigned.G0 This  result 
may serve as an example of the dangers of just a little too much zeal in 
military reform carrying an officer beyond the bounds of military 
manners and ruining his career. It is in sharpcontrast to the continued 
progress of hiitchell’s fellow crusader, Admiral Sims, despite con- 
stant reprimands and other difficulties for orerexuberance in speech 
never quite amounting to excess.G1 

a51bd Shortly ihereaher General Summerall u a s  himself disciplined by Rerrdenr Coolidge 

‘<See 19 A \ I ~ T w \  iX+;2 (1925) 
i’ld ai 714. 
S B l d .  at  801. 
“Id  ar911. 
“DIG OPS. J.AG.4 1912-1940. 5 1 5 q Z i ) .  \lrchells counterpart m Italy, General Douher, 

u a s  also court-martialed for his propaganda a c f i \ i f m  on behalf of airpower. SWTH, U.S. 
\ 1 1 ~ l r ~ n \  ~XIITRIW 114 (1935). 

“\IURRISO\, AD\IIR\L S l ~ s  2 7 6 8 4 ,  482-83 (1942). 

forcampaigningagiinsrthecutsmmiliraryspending S Y Timer,May 1 5 ,  1933, p. 8 7 . ~ 0 1 .  I 
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B. MILITARY REG CZA TIO.YS 

I ,  Regulations of general application. 

From time to  time the services hare  tried, by general regulations, to 
c w e r  the gaps left by Congress in limiting military expression. These 
directiies ha t e  tried to crystallize the unnri t ten traditiiins and cus- 
toms of the service into more or less firm and broad rules. In the 
Army, regulations attempting to curb political activity existed as earlv 
as 191462 and \rereexpanded in theearly 1920's by Sgcrrtary S e a  ton 
D. Baker as a result of General Leonard lf'ood's pursuit of the presi- 
dential n ~ m i n a t i o n . ~ ~  

T h e  Army's A R  600-10 (as supplemented hy certain other regula- 
tions) is probably the must comprehensive of the ~ a r i o u s  attempts to 
codify t6e subject its salient p o h t s  may be paraphrased as f i ~ l l o k ~ ~  

( I )  

(2)  

.\cti\e duty or retired personnel mav not attem t to influ- 
ence Congressi(ind action, except for private relief bi l i .  

Acti\e duty personnel, \\bile retaining the right to xote and 
to cxDress oolltical viea s Drivatelv and informallv. mav not Dartici- 

summoned before a congressional committee'. 
Speeches discussing military problems from the standpoint 

of the Defense Department are both authorized and desired but the 
militars status of officers, particularlv regulars. tends to produce 
confusion and limits their right to make presentations un political. 
diplomatic. or legislatite matters or un  questions tending to involve 
superiors in contrnversv or to undermine disci line 

(j) \\ritin for publication is encoura ed sugject'to censorship 
regulations. Cyearance for speeches or pu%lications should be pro- 
cured in case of doubt. 

(4) 

;\pparently there have been no courts-martial for riolation of this 
r e g ~ l a t i o n . ' ~  a fact which may indicate either that it xias generall>- 
successful in achieving its object of instilling caution into the officer 
corps or that it was thought not to be sufficiently clear to serve as a 
basis for punitive action. 

For a time the .Air Force operated under ;\rmy regulations includ- 
ing A R  600-10;66 as it greu more independent it shifted to its o u n  
series of regulations, none of \I hich corered the topic of speeches and 
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publications with the same comprehensiveness. AFR 11-7 cites and 
reinforces the statutory provision that there shall be no interference 
u i t h  communications between servicemen and Congress or con- 
gressmen;B' AFR 5-43 gives base commanders the power to ban 
objectionable literature;68 AFR 190-6 places on each member of the 
Air Force the responsibility for not disclosing security matters and for 
refraining from public pronouncements on "political. diplomatic," 
and legislatire matters and on "matters the treatment of which tends to 
prejudice discipline."eB Some lower echelons of the Air Force hare 
also published regulations covering these subjects.'0 

\-avy regulations cox-ered the same general ground and even pur- 
ported to put limits on the right of naval personnel to respond to 
requests for information by Congress or  congressmen." U'hen Secre- 
tary Forrestal consulted iValter Lippman on the topic of general 
regulations of this type during the "Battle of the Admirals," it was 
Lippman's opinion that the topic was not susceptible of comprehen- 
sive regulation and that general exhortation and a code of moral 
suasion mere the best approach to the problem.7z After some hesita- 
tions this policy was adhered to. 

2 .  Censorship regulations. 
One of the major types of regulation by which the armed services 

have tried to control expression has been the censorship directiie. 
This  type of order does not tell the speaker or \I riter directly what he 
can or  cannot say; rather it instructs him to obey the orders of other 
individuals to whom the power is delegated to censor materials accord- 
ing to broad standards. T h e  failure to submit material for censorship 
or refusal to abide by the censor's decision becomes a violation of the 
regulation and punishable as such. In cirilian life such "prior re- 
straints" hare been denounced by the  court^,'^ and peacetime civilian 
censorship is largely limited to such informal arrangements as the 

"AFR 11-7, Dec. 19, 1951. para. 6. 

6e.kFR 1 9 M ,  Dec 3 ,  1954 See also AIR FORCL I r \ ~ i i  190-4, 1 19 (1932): "accuracy, 
proper)- and conformance u r h  p o l ~ y . "  .Am F m L t  P ~ W H L L T  I 9 k I - 2  (a ier o i  cards for 
speakers). "no cant ro$ers id  itatcmenti which might reflect inlucmusly upon the .Air 
Force. . " 

'OFor exrmple, the .As Defense Command, a branch that through 11s gmund observer parts 
and interceptor bases near urban areas is  particularly ~eni i twe  to public opinion. prmided for a 
time that  speeches -ere not IO concern foreign policy. defined 8s statcmenrr chat could "rea- 
sonably be expected to subsmnriaily influence or affect >nwnatianal diplomatic rel8tmu'' or 
speeches that uould ''create a sufficient nifionil  impact to undermine public morale or leopar- 
d m  the defense program." \ I R  DLPLXEL Co\ln%\o RLG. 190-7, 9ug 24, 1951. 

" S e e h l \ r  R t c s , a r t . 9 i . a r c i r e d i n S \ 1 1 ~ ~ . . A ~ ~ ~ 1 ~ ~ ,  DtvucnicY I\OMIILITIRI P U b t R  
236 (195i). 

' ~ T H L  Fimntsru DIWLS 515-16 (Mdlir ed. 1951) 

iFR  5-43. Feb 9, 1953 

S e a r  \ Minnesota, 2 8 3  U.S. 697 (1911). 
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motion picture code and local comic book regulatirins.'4 In the iiiili- 

tary. on the other hand. censorship long existed and is likely fir  

remain. even \\here faintly disguised as ,'public rclations clearance." 
During the C i l i l  \\ ar, censorship \ \ a s  lax entiugh to permit curre- 
spondents and soldiers alike-man!- men fell into bnth categiiries-to 
endanger the security of military operations by the liiosenes of thrir 
tongues and pens: 'j by \\ orld \\ ar 11. the ccnsiirship organizatiiin 
had groun so \as t  that its commanders vc re  accusrd at times ( I <  

cmpire building at theexpenseofm(iredirectlycumbatant forces. I t a  
timc \!hen our  militdry and diplumatic policies still suffered from 
initial confusion. our censorship policies tended ultimately til un- 
dcrmine public trust and understanding rather than to fnrtify and 
r t renghen them." 

Since 1945 militarl- cenrorship has bem in the form id' clearancc 
procedures controlled by the Security Re! ie\r Branch of the Office <if 

Public Information in the i r m y  and similar offices in thc other 
s e n  icrs. T h e  actual policies of these offices are not expressed in I isible 
objectite form. and the practices vary \I idely from time tii time and 
place ti1 place. H<ine \c r .  in L'nitedStaterl. l'ourhees" wc are furtunate 
to h a \ r  a clinical dircrction of the .Army's censorship cystem In that 
case the system 51 ac tested by thr militarl- courts and found drasticall>- 
15 anting. 4s \I as said by Judge Brosman. the case is replete \\ ith 
irony. a censrir \cas tried for \irilating crnsorship and mnst of the 
material thought objectionable \i as acriticismof a \iulation[)fsecurit! 
censorship by his former superior, General Douglas \ lac  l r t hu r .  
\I hose o u  n military career ended abruptly due tu his proclamations in 
defiance of higher authority. Lieutenant Colonel Voorhces had \I rit- 
ten sacral pieces about the Korean \ f a r .  He submitted the manu- 
script for a book to the Office of Public Information. and that ufficc. 
a i thout  raising securit). objections. tried to get him to drop certain 
passages for reasons of "propriety." \\hen he refused. his command- 
ing general gave him a direct order to \I ithdrav the entire manuscript. 
\.iinrhees again refused tii comply and the book u as published. In 
addition. he permitted n i o  of his articles, hich contained nothing 
resembling a securit). iiolation, to be published 11 ithuut prior clear- 
ance. 

\'oorhees v a s  tried on five counts (,fdef!-ing the regulation and his 
superiors. Found guilty on a11 fire. he \\as sentenced to dismissal and 
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forfeiture of all pay and allouances. T h e  Army Board of R e \ i e n  
sustained the sentence (2  to 1). though it disapproved all but one 
specification.'B T h e  Court of Military Appeals also sustained but one 
specification; hmvever, it returned the case for a rehearing on the 
sentence, which it found excessiie for one purely technical offense. 
Since the Army has not chosen to hold a rehearing, the accused has 
been, in effect, acquitted.00 

T h e  process through u hich this result \vas reached is interesting 
but complex. Each question must be considered in the light of the 
crucial provisions of AR 360-5, dated October 20, 1950, and of the 
Johnson Slemorandum of June 7 ,  1949, a h i c h  clarified the original 
Forrestal consolidation memorandum setting u p  the Defense De- 
partment Public Information Office by 1imiting"the responsibility of 
public information officers . . . to deletion of matter which is 
classified for security reasons."s' 

Can the Army constitutionally limit the freedom of speech of 
its personnel? .\re freedom of speech and of the press among those 
constitutional rights apparently guaranteed the serviceman? Until the 
Voorheer case \ \ a s  decided in 1954 no positive statement on this ques- 
tion was avai labks2 In the I'oorheer case Chief Judge Quinn made it 
clear he believed the first amendment applicable: 

( I )  

Plainlv .AR 360-5 imposes restrictions on the free expression of 
ideas b\' Army personnel. The question then is whether those 
limitatibns set out in the regulation constitute an illegal departure 
from the Constitutional prohibition on legislation "abridging the 
freedom of speech," \I hich is contained in the First .Amendment. 

, , , , I think I should make it clear that, in my opinion, ererv 
individual in the militarv service is entitled to the same constit;. 
tional rights, privileges.'and uarantees as every other American 
citizen, except x here specificayly denied or limithd by the Constitu- 
tion itself. , , , 8 3  

' g I O C M R  529(19i2)  
" S . \ .  Timer ,  Sox.  4, 19I4. p 12. mi 1. 

, . . .  

\ R  16&5 pmides .  "Public information officers normally perform the duties of securrry 
r e \ i ea .  This function IS limited to the deletion of claijified maim and for accurac). 
pmpnety. and conformance to p o l q .  Specific ~ i o l a m n s  of recuriq directnes, p l i c i e s  or 
regulations \id1 be brought to the a~ten t ion  of the p r r m  submitting material for mreu 

"Personnel ofrhc 4rmy Errablishment are personally responsible for their \i ritings and public 
statements Personnel on a c m e  dut) nil1 rubmir their uiritingr and public  tate em en ti IO the 
appropriate security m l e u  a u t h o r q  Rewed personnel and c i \ l l m  personnel employed by 
the Army Psrablishmenr w i l l  rubmir their uriringr and public ~ t ~ ~ e r n e n i s  IO rhe appropriare 
s e m r a y  re i ie i l  authorsy when the material concerns milirar) subjects. In no fnstanfe should 
rhe material be rubmrrred to a publisher prior t o  clearance Cirilian compnent  personnel \+ ho 
ha\e \ i rmcn mater~al intended for public release ubich concerns mdrrary rublecrr should 

note 2 1 .  ar 6i546. the leading mdaarylau aurhoray. irrilenrasto 
freedom of speech but seems to belieic the firsr amendmenr applicable 
834L S.C.11 A at 5 2 1 .  5 3 1 .  16 C.!d.R. at 95, I 05  
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Judges Latimer and Brosman did not expressly den?- this premise, 
but they did I J ~  stress on the consideration that differences betrrern 
ci\ ilian and militar!- circumstances justif!- restrictions on the usual 
free speech guarantees. Judge Latimer's attenuatinn iif the  first 
amendment T-irtuall?- n iped  nut the implied concessioii that it \I as 
applicable a t  all :  

I b e h e  itill-adrisedand unoise ruapplvthcciiilianci,nccptsi,f 
freedom of speech and press to the mditar; senice unless thev JK 

cnm ressrd \i ithin limits so narmu rhcy became almrist unr;ci,g- 
nizabe.84 

T h e  consensus then appears to  he that the  freedom of speech 
guarantee does apply in theory ti) the military hut  that in practicc thc 
protection it affnrds \i ill  be narrinr I? ciinstrued. 

For \I hat reasons can the Army imposr liniitatiuns~ O n  this 
question there \I as much more rariance. Judge Latimer's opiniim 
makes far reaching claims for cnntruis based on  "pulic>- and propri- 
ety"; ntheni ise he feared that "a feu dissident rr riters , , , could 
undermine the leddership (if the armed services. , , Conceding 
the \slue of free debate in ciiilian life, he maintainrd that "a u a r  
cannot he \ion in the halls of drhatc. and conditiiins do not prrmit 
meeting lies \I ith truth." O n  the other hand. Judge Brosman, dt thr 
other extreme. entertained doubts as tu  the Arm!-'r right to crinrriil 
any hut securi? matters, but he did not commit himself tn an!- rigid 
hiirderline. 56 

Can the  . k m y  use censorship to impose these limitatiiins? 
There was much discussion in all npininns about the applicabilit!- uf 
the .Year v. .Vmnrmta rule against prior restraints, a doctrine some- 
times thought too flexible eren as applied in ci\ilian life. Judge 
Latimer found it inapplicable: 

( 2 )  

(3)  

issuming arguendo that the prixilegc of t'rre spcrch is a pre- 
ferred right. \I e should not prefer it to such an extent that \\ e lose all 
other benefits of our form of government. demoralized and  
undisciplined military service could cost us a l l  those \ r e  ossess. 
and hustilitr. tu rinr restraints on cummunications ihirulPnot be 
permitred io enganger our n a t i ~ n . ~ '  

Judge Brosman looked a t  the needs of national security some\\ hat 
differently: 

Balancing, on  the one hand, the Congressionally duthorizcd 
deterrents available for conduct \I hich undermines discipline 
against the amorphism of the \ m y ' s  censorship. on the other. I 
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cannot descry the overriding necessi 
sustain the legality of the restrictions %e latter 

that I would re uire to 

(4) Assuming censorship is not per se illegal, u a s  AR 360-5 clear 
enough to act as a basis for penal action? None of the judges was 
favorably impressed by the draftsmanship of AR 360-5, a feeling 
heightened by testimony from some of the clearance officers that they 
were unsure of its meaning. T h e  regulation shifted uneasily from "will 
submit" to "should submit,"failed to define the term "clearance," and 
left in doubt what u a s  meant by "the appropriate reviewing author- 
ity." There was doubt as to the status of a reserve officer author who 
fell under one clause as "active duty personnel" but also under one 

an component personnel." There u as argument, too, 
\I hether the regulation purported to corer only military and allied 
topics o r  all publications including those dedicated to "the amours of a 
Texas rattler."89 Only the dissenting member of the Board of Review 
seems to  have thought that these difficulties whollyvoided the regula- 
t i o ~ ~ . ~ O  T h e  other opinions focussed on the key phrase "policy and 
propriety," Judge Brosman finding this phrase no more adequate than 
the "sacrilegious," "immoral," or "harmless" previously held by the 
Supreme Court to be adequate standards of action in free speech 
cases.s1 Judge Latimer felt that it would be possible. if the issue were 
presented in a different context, to look outside AR 360-5 to other 
Army directives and decide from them what "policy" meant.92 

( 5 )  V'hat in fact did .iR 360-5 authorize censors to delete? .\I1 
reviewers agreed it u a s  meant to cover "security." ChiefJudge Quinn 
thought that the conflicting portions of the regulation, read in the light 
of the Johnson Memorandum restricting review to security matters, 
could be reconciled in such a v a y  that "policy and propriety" meant 
no more than "security" and were mere s u r p l u ~ a g e . ~ ~  T h e  others felt 
that AR 360-5 had tried to cover some ground beyond "security," in 
which a natural reading of the regulation seems to support them; they 
believed that the existence of the Defense Department's Johnson 
Llemorandum \%as the only thing that limited the Army's regulation 
to security alone and made anything else ultra vires. s 4  

" / d  IC 548, 16 C h1.R at 1 2 2 ,  
at116. i 5 2 ,  16C.\I .R.  at 110, 1 2 6 . T h e , i e u  thatalluritingr byactivedutypersonnel 

must Lx submitted for censorship is  supported by rhe conirast with the provirion for reser~isw 
rhar corered only maferial 'which  concerns milrrary rublecrr." See note 81 mpra 

B y  10 C.M R at 145-46 
s14 U.S.C..\l A. at 545-46. 16 C.M.R. ar 119-20 
*lid. at 518,  16 C.AI.R af 112 
9 a / d  at 515-25.  16 C A I  R ai 09-99 The term "recurity" itself is capable of extension and 

abuse. ~ ~ F O R C L  .\II\L \L l9Cb5.1 1 5  b(l914):"Theuord'recuriry' covers alorofgmund. Ir It 
securirymarer, oris irpolrcyirmply, lolook askance ~rmarerialuhichra).~one'rau'ntroopr are 
\\eak, demoralized. or otheruiie ill-suired to their cask>''  

e * 4 C . S C . \ l . . \ . a r 5 1 4 ,  1 6 C 5 i . R  ar109(1954) 
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After the Voorheer case the armed forces issued a joint series of 
directi\es on censorship \\ hich stressed the predominan 
and emergency nature of censorship and stressed that on 
~iolations" Mere to be eliminated.85 Honever ,  these dire 
only censorship of the press; censorship of mi1itar)- personnel is still 
covered. in the .iir Force at least, by different regulations establishing 
much broader authority for clearance or censorship acti\ity.gB V hen 
the current clearance provisions are considered in the light of the ne\< 
Defense Department policy permitting clearance onlj- for "c~nstruc-  
tire contributions,"g' the result of a neu l'oorhees case uould be 
extremely difficult to predict. T h e  current maze of directives might 
well run afciul of the courts' obvious distaste for broad and poorly 
defined c e n s o r ~ h i p . ~ ~  

3 .  Regulation1 of ipecific application 

In addition to directives that can be roughly classified as general in 
scope, military authorities from time to time issue orders in response 
to a particular situation that can be considered as only temporary in 
time and limited in scope. .At times these commands. hastily drafted 
and delivered, appear to conflict u i th  more general directives and 
cause confusion. 
-4 notable instance of the use of specific orders appeared during the 

struggles over the unification of the armed forces that flared intermit- 
tently betaeen 1945 and 1949. T h e  Navy, fearingeclipse by theother 
services, fnund itself in continual opposition to the program. .A11 
through the congressional hearings during the latter part of 194, 
capitol hill committee rooms rang with angry military voices. T h e  
admirals lined up in solid opposition to the administration's plan 
II hich Admiral Halsey bluntly characterized as " a  nild-cat scheme" 
and "un-.American, un-democratic and damn dangerous."ng The  
Army \vas provoked to retaliate and the conflict threatened to degen- 
erate into personal abuse. Secretary of the S a r y  Forrestal, irked b>- 
General Doolittle's ckiticisms of the N a y ,  suggested to Secretary of 
IYar Patterson that such bickering harmed national security and 

@>See XIR FORLk X I \ \ L ~ L  IY&5 (IY54) 
ea XFR IYo-6. Dcc. 1. 1951 See aim 9nderrun. Off i (w lCl (d~~n(~ /nrPub l r ia t ian ,  9 1 R  L .  Q 

Pd,. 1 2 8 ,  1?9( 1 9 4 ) .  Thrr regularion must slso beconsidered m the light of President Truman's 
1950 .kIemurandum cal lmg for clearance of all pronouncements on militar) and diplomatic 
a f h r r ,  burprobably resrricredm SCOPE rofhc \lac.Anhurepimde that eioked st 4 L . S . C  hl .A 
a r j z ? .  16 C \ I  R a196 JudgrLarimerfelrrharrhe Truman\Iemarandumdid out applyto rhe 
L'mrhes s~tuation becausc II U L S  limited to military officials and IO darn directly affecrrnp the 
relations uirh the United Vations Id a t  0 6 ,  16 C \I R at 110. 

P'See S k Times, Xpnl 2 8 .  1955, p 8, Col 4 
"4 C S.C .\I A s l  554. 16 C \i  R I I  129 

Y Timer,  Dec -. I Y l 5 ,  p. 5 .  col I 
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should be curbed.loO Somewhat later his aide, Struve Hensel, charged 
the ?.my with "muzzling" its officers' real views on unification."' 
Patterson denied the muzzlingcharge, rejected Forrestal's suggestion, 
and said that Army officers could "freely express their o u n  personal 
convictions with force and rigor."'02 T h e  IYar Department ruling 
was that "officers, if invited, are authorized to accept invitations to 
address groups of civilians on this subject. These addresses should be 
informative, not argumentative or of a crusading nature." Shortly 
thereafter the S a v y  Department, under pressure from the White 
House,  itself issued an order restraining its own officers: 

In view of the President's mesa e to Con ress urgin the passa e 
of legislation for a Department of %ational%efense, officers of tfe 
Navy and Marine Corps are expected to refrain from o position 
thereto in their ublic utterances in connection rherewitg, except 
that u hen calleJas u itnesses before committees of Congress they 
will, ofcourse, ve freely and fully their views and respond to any 
questions a s k e J n s  

President Truman,  who had made u p  his mind in favor of unifica- 
tion, became annoyed at the furor. In December 1945 hope was 
expressed that the services would fall in line behind his support of the 
program.lo4 In April he said that the S a v y  must support him, al- 
though he conceded to officers the right to express themselves as 
 individual^.'^^ H e  implied that if the admirals kept up the fight he 
would "attend to it later.'' This  occasioned a further Navy Depart- 
ment order curbing its officers' speeches. Nonetheless, President 
Truman had occasion a few days later to rebuke Rear Admiral A.S. 
Merrill for a speech in Dallas criticizing the curb order. lo6 

Even after the unification legislation was passed, the program faced 
stiff resistance from ancient customs and attitudes. T h e  conflict was 
intensified by a violent competition for funds and manpower in a 
period of austerity in military budgets. In 1949 submerged resent- 
ments broke out into the open during the hearings on appropriations 
for the Air Force's B-36 intercontinental bomber program, Defense 
Secretary Forrestal had been considering curbs during 1948, though 
none materialized."' -4 mvsterious memorandum aoDeared which 

I o o N  Y Times, S o v  IO, 194i. p. I ,  coi  4, K . Y .  Timer, Uov. 1 3 ,  1943. p.  I ,  col 4. 
'O'N Y. Timer, Dec I s ,  1945, p. 1. COI. 6 
'o'Ibid 
'OJK.Y Timer, Dec. 20, 1945, p I ,  mi. 8. p. 14, COI. 1. 
"'N Y. Timer, Der 2 1 ,  1945, p 9 ,  col. 2. 
l"K Y Timer, hpril 12, 1946, p. I ,  COI. 4. 
LoaK Y. Timer, .4pril 18, 1946, p. 11, C O I .  I .  
l ' ' T ~ ~  FDRRLET+L Dlwms 149 (Millis ed. 3931). In rugpiring tenfafive curbr on the 

services, Farrertal implied that the Navy could make such curbr stick bur the  Air Force could 
nor. fbd. Forrerral'r caution this area that e i l l i  far "considerable discretion'' u LS regnrded 8s 
wise by the TASK FORCE REWRT 0, \-%TIOU*L Sccunl~v Oncrvleirlu\-, C o ~ ~ b ~ ~ s s ~ o s  oh 
EXECUTILE BRKH OF THE GOIER\'~~EKT 84 (1949) (Hoover Report). 
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went beyond alleging that the B-36 \%a5 an inadequate \leapon to 
charge that it \vas conceived in fraud and deceit. This  memorandum 
\%as traced to a civilian employee of the S a v y  Department,Lo8 but 
further inquiry implicated d Captain Crommelin. \I ho admitted shar- 
ing in its authorship and predictcd that his career v a s  at an end.lDg 
Temporarily this fear proxed vain, since he v a s  mmed  to a rear 
admiral's job, but Sav!  Secretary Ilatthe\vs promptly moted him 
downstairs again."O His next appearance is as a figure distributing in 
"a shadon)- curridor" copies of a letter by Vice .idmiral Bogan 
through channels to \fatthen 3 .  endorsed by .idmiral Denfeld and 
.\dmiral Radford. Radford said: 

Rightly or n ronglv, the majoritv of officers in the Pacific fleet 
concur \;ith Captain'Crommelin ahd \\ ith the ideas expressed bv 
\ice idmiral Bogan above. \lost will aroid any statements to thit 
effect and thes uuuld probably question the pro riet, and timing 
of such publi; statements. Severtheless, it uoupd be.: grave mis- 
take t~ underestimate the depth and sincerity of their feelings."' 

S o t  all of the Na\y's opposition was subterranean. .\dmirals 
Ofstie. Blandy. Radford, and eren the reluctant Denfeld testified 
before Congress. despite the pressures exerted by Mattheas  who 
sought to force all cnmments tn go through channels and to limit the 
l-avy's presentation (if its case.liZ These curhs led tn a "jeering laugh 
of disbelief' \I hen he said that he didn't see hoa nav)- officers could be 
barred from freely gitingtheir r-iev s . ' I 3  Hanson Bald\$ in. .innapolis 
graduate and military commentator, attributed to these tactics the 
frustratien and loa morale then prevalent in the Na\y.114 \Vhile nai-a1 
personnel seized every ar-ailable opportunit!. to express their feeling of 
the peril to the S a v y  and their anxiety that their outspoken opposition 
nould lead to  holes sale purges, the other services supported the 
theory that military men owe a duty of silent obedience to the most 
distasteful measures. General Bradley in his famous "fancy Dan" 
speech called upon all military persunnel to follou the dictates of 
Iiiyalty tii their superiors. H e  stared: 

I beliere that the public hearing of the grievances " f a  f e u  officers 
ii ho n ill not accept the decisions of the authorities established bv 
Id\!, and charges as to our oor state of preparedness, have do& 
infinite harm to our nationaydefense. our position af leadership In 

Y rlmcs. kUg 2 5 ,  1949 I. c , I ~  1 
I O e \  \ Times, Srpr 1 1 .  194'2 p I .  (01 2 
'In\ Y Times. Sepr 16. 1949. p. I. col 6 
) , I \ -  Y Times. Ocr 1. 1949, p I ,  cril 6 
" * \  Y Times. Oct 8. 1949. p .  I .  col. 8, \ Y Times. Ocr  I!, 1949. p I COI 8. \ \ 

'"\ Y. Tirnca. Sepr I-, 194Y. p I ,  CUI 6. 
'I4\ Y Time\ .  O c r  -. 1949. p I .  501 8 

Times, Ocr  14. 1949. p I COI I 
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world affairs, the osition of our national policy and the confidence 
of the people in t!eir gorernment.l's 

Air Force leaders such as Vandenberg (who labeled the Savy ' s  
actions "an extraordinary episode") and Symington thought that the 
S a y  \\as rerealing classified data, harming its o a n  morale. and 
confusing the civilian p ~ p u l a t i o n . " ~  

In the end the S a v y  lost in its opposition to the 8-36 and its desire 
for a giant carrier. Captain Crommelin, passed m e r  for promotion, 
was denied the court-martial he demanded, a a s  reprimanded, and 
transferred to San Francisco.l17 Admiral Denfeld, despite the pro- 
tests of Congressman Vinson that it was a reprisal for testimony given 
u n d e r  safe conduct ,  was summar i ly  removed by  Pres ident  
Truman.'" 

Six years later the picture has changed dramatically. Unificatim is 
now one o f t h e  accepted ideas of defense thinking. \Thile the B-36, 
no\% fading into obsolescence, proved itself as an interim \i eapon, the 
\-a\y has at length received its giant ~ a r r i e r . ' ' ~  Indiridual leaders of 
the na\ a1 opposition such as Radford and Burke have been admitted to 
the councils of the administration.'20 Service morale has recovered, at 
least from that type of depression. In the light of this after-acquired 
wisdom it seems probable that the national interest 1% as in the long run 
better serred by the frank, if occasionally bitter, expression of differ- 
ing opinions. T h e  view that aashing the dirty linen of the Defense 
Department in public v a s  necessary, that naval officers owed duties 
to their subordinates, to Congress, and to the people, as \vel1 as to the 
Defense Department, seems better founded than the alarmist cries 
and inconsistent demands for curbs from various contemporaries 
lvhose disinterestedness in demanding silent obedience from others 
\\as sometimes not u n q ~ a l i f i e d . ' ~ ~  

l l o r e  dramatic e ien  than the "Battle of the Admirals" mas the 
so-called "Great Debate," u hich involved another special restriction 
on free speech. On December 5 ,  1950, due to tensions arising from 

" ' 9 . Y .  Timer, Oct 20, 1940, p. 1. COI. I 
t .  Timer, Ocr. 19, IV49, p I ,  COI 6 

" 'S  Y Times, KO, 19, 1940, p. I ,  COI 1: S Y Times, Sar  20. 19i9, p I ,  '01 4, 1 . Y .  
T~mer,Dec  1 7 .  Iv49, p 10,col 6 ItuarraidtharSecretarrerJohnronand \larrheuiuerem 
f a \ n r  of the cou~t -mamal  and s e r e  dissuaded by the more conciliator) 4dmiral Sherman 
Time, Xm 2 1 ,  1949. pp 21-26, Time, 1 0 3  ZR,  1919, p. 12 

"%S.I Timer. Ocr. 28, 1949. P. 1, COI 8 
] I s \  Y Times. Ocr. 2 .  I V 5 i .  p I ,  COI 3 
,$'Rear xdmiral arlelgh Burke became Chief of S a b a l  Operations in I W 5 ,  despite ha \mg 

been tempomil) r a l en  off P pramorron list by Resident Truman for his role as leader of 
Omrarmn 21 ~ e a ~ n r i  the 4lr Force Time. lune 6. 1955. D 21 
'>"I Y  TI& S o b .  2. ,  1949. p YO, & I  I ,  S.Y. Times, Soy.  28,  1949, p. 6 .  COI. 4 

Ex-Resdent  Hoover agreed, saying "one of the requirements of mainraining freedom 1s the 
pvblicuaihingoflinen "Time. Ocr 3 1 ,  1949. p. 14. Seea l ioLeach ,Ob~~l r r ro Ih iDpvr iopmrn~  
o/Arnmmn Aw Pourr,  299 . 4 \ \ i L 9  6-, 68 n I (1953) 
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conflicts of opinion betu een \% ashington and Tokyo as to the ciirrect 
method of continuing the Korean struggle, President Truman fnr- 
warded to the Joint Chiefs of Staff a memorandum as follows: 

In the light of the present critical international situation. and 
until further u rmen notice from me, I x i  ish that each one of vou 
would take imrnediatr steps to reduce the number of ublic 
speeches pertaining to foreign or military policv made by offic~als 
of the departments and agencies of the Ekrcutiie Branch. , . . 
1.0 speech. press release, or other public itatemrnt concerning 

military polici should bc released until it has received clearance 
from the Depdrtment of Defense. 

The purpose of this memorandum is not t i i  curtail the flou of 
informatim to the knerican people. but rather to insure that the 
infirmation made public is accurate and fullr in accord uith the 
policies of the L-nited States Gu\ernmen~. '~ '  

\\ hile it \I as cnuched in general terms, it is resonable to assume in 
the light of its language and of the situation frum nhich it arose. that 
this regulation u as directed only to the particular "present critical 
international situation" and \ \as  not intended to apply generally. It 
\i as not implemented b!- permanent regulations: and, although ne\er  
rescinded as far as is k n n r n ,  it has not been rrgardcd. as \ \ a s  the 
regulation in the l'oorheer case, as laying diiun impiirtant long range 
directives or as setting forth a lasting curb on free speech,123 T h e  
Pcntagon font arded the message to Tokyo on December 6, 1950. and 
reminded General .Ilac.irthurof it on March 24. 1Y51.124 1 seriec of 
incidents. hou ever. involxiug primaril>- the issuance by Tokyo nf a 
peace ultimatum to the Communists and the \\ riting by 1lac.irthurof 
a letter to Representati\-e Joseph Xlartin commenting strongly on the 
conduct of the Korean X a r ,  caused the President to remo\e General 
\lac i r rhu r  from his command. This  sudden and dramatic act gave 
rise tO extended hearings before the Senate Committee on .irmed 
Serrices in uhich there \ \ a s  not only detailed exploration of the 
substanti\ e problems of our Far East policy but also 15 hat is probabl! 
the most thorough public discussion on record of the question of 
military freedom of speech. \Thile the deposed proconsul claimed that 
"no more subordinate soldier has e w r  nom the -1merican uniform"he 
asserted that "nu segment of -1merican society shall be so gagged that 
the truth and the full truth shall not be brought out." He replied to 
queriec that his subordinates spoke to h i m n i t h  full frankness and that 
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he \rould not e \ e n  object to one of them communicating n i t h  Con- 
gress, proriding that he did so in a gentlemanly ~ a y . ' ~ ~  He asserted 
that his expression of differences of opinion had not wakened  the 
Lnited 1-ations in the eyes of enemies and allies, although he con- 
ceded there \rere degrees of propriety ahout such utterances. 

General \larshall's testimony represented a vieu point almost 
diametrically opposed to .\lac;\rthur's. He disapproved this "9 holly 
unprecedented situation of a local theater commander publicly ex- 
pressing his displeasure a t  and his disagreement with the foreign and 
military policy of the United States."126 .I coloquy v i t h  Senator 
Bridges follo\red: 

Q. Don't you heliexe that if a Cnited States Senator or a 
Congressman i f  the United States u rites a letter tu a militar! policy 
making authoritv that he is entitled to get a frank reply: 

So sir; I'don't think from the senior commander u.hm he 
knoas he is advocating somethin to the leader of the opposition 
par. to the adrnimstratiim that !e as the commander is in total 
opp6sitinn to his o\rn people.12' 

H e  recalled General Pershings obedience. despite his i n n  riews, to 
President \\ikon's order to n-ithdrau from liexico in lYli and felt 
that this pattern of loyalty to the hierarchy must be follo\red, that an 
officer must "accept those inhibitions if you undertake that type of 
career.'' Until retirement an officer should keep silent. thnugh per- 
haps not entirely mummified, lrst he undermine discipline and con- 
fuse our allies.'28 General Bradley largely concurred in these views, 
folloning his u n n  disapprobation of the rebellious admirals of'+Y.'29 
Recalling his m n  disagreements with superiors orer such issues as 
pressing east to Berlin ahead of Russians in 194j. he stated that a 
military man should present his views to his superiors before the 
decision is made and then abide by their decision. He believed that it 
would be ruinous for us to speak u ith two voices to our own people 
and our  allies; military discipline uould be lost. He agreed n i t h  
Senator Norse that an un\r ritten tau required officers to express their 
differences only ui thin the system: 

. A  

Q, Is it not true that it is an historic custom and a long estab 
lished tradition in imerican military svstem that \I hile men are on 
actke durv in responsible positions & high officers, they do not 
take their &sa reements \I ith their superiors directly to the public 
for a ublic de%ate but rhev try to iron out their differences through 
the cfknels  of command? 
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.A. !\e are taught to argue and present all the reasons u e  can 
think of  u ith reference to any action until the decision is made and 
u e  argue with the man a h o  i4 goin to mahe the decisions. .After the 
decision is made w e  abide by that fecision'and do not carry it to the 
public. 

Q. \\auld it he accurate br  me to ~ a y  that I t  is Len much idan 
una ritten la\$ 1% ithin .\merican militak tradition that If a high 
officer iuf the militarv finds himself in such complete disagreemenr 
uith his suorriors that he cannot. in hi7 ooinion. with intcllectual 
honesw anA,good ethics eyecute their ordek. that he should resign 
his c ikmiss ion  and then as a civilian take the issue to the countrv? 

\. I think I t  is a general principle, and it doesn't applv cinl~-  t( i  
the military. I thinh I t  a plies to any cirilian occupation.'If a <ice 

resident (;fa companv cfws not agree kbith the olx\ of the board. 7 think he usually pets out. I thinh a e  n o &  f k v  the same 
principle. I 3 O  

T h e  testimony of General Lan  ton Collins stressed that m e ' s  Iny. 
alty to one's country should be expressed through channel5 and rc- 
jrcted Senatnr Hickenlooper's suggestion that \lac.lrthur as a "pro- 
consul" had more scope than other officers to expound his personal 
dissents.'31 

T h e  coniequrnces rifthis debate as far as our  .Asiatic problems are 
concerned remain inconclusive. .is far a s  militarl- frre speech is 
concerned. a clarifying step v a s  taken shortll- thereafter by the inser- 
tion in the L-nisersal hlilitary Training .\ct of a prolision protecting 
the right of the serviceman to communicate directly v i t h  Congress 
and Congreshmen on  all matters, exceptingonly restrictions neceisarj- 
to security. This  act inlalidated sume prior scriice regulations and 
established one of the feu clear rulings in the ahiile field.'32 
.l miire rrcent example of specific regulation of expression \I as the 

incident in \I hich the commandants of \ \er r  Point and Annapolis 
barred participation in the nationo ide college debates on recognizing 
Red China. H a n s m  Baldn in defended thc curb against critics 11 horn 
he accused of "some absurb and unreasoned comments." basing his 
defense on a distinction betveen intramural and public 
Others. perhaps closer to \ l r ,  Bald\\ in's o\! n 1 ieu s duringthe "Battle 
of the .\dmirals," considered the order dn "ill advised attempt to 
straitjacket thinking."'34 Resident Eisenhov er, himself, expressed 
his regrrt, stating that the cadets should be considered more as stu- 
dents than as soldiers and should be given corresponding freedom.'35 
\Vhen iris remembered that cadets v ho adr ocate recognition du s o  not 

130For E m  Hroringi 1041 
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from personal conriction but only for argument's sake, it seems un- 
sound to argue that discipline could be undermined thereby, almost as 
unsound as to argue that "aggressor" forces on maneuvers are levying 
war against the United States. More justified from a clear and present 
danger viewpoint uas  the directive during the recent 1955 crisis in 
French h-orth Africa by the local Air Force commander that airmen 
and dependents refrain from political or religious discussions with 
either Frenchmen or natives.138 

4 .  Informal adminirtmtiz;e action. 
Personnel on actire military service are subject to an unusual extent 

to sudden, drastic changes, at the discretion of superior authority. A 
change of station, a missed promotion, a separation from active duty,  
all these can bring not only temporary inconvenience but also lasting 
ruin for a lifetime's career. It is inherent in the nature of military 
organizations that such changes must lie within the uncontrolled 
discretion of military commanders who bear the responsibility for 
conducting operations and u ho often cannot be expected to give more 
than intuitire reasons for their acts. These prerogatives cannot be 
hedged about with legal safeguards; they are the military counterparts 
of "non-reviewable administrative actions."'s' 

The  elusive nature of such actions does not make them less influen- 
tial in limiting the activities of  subordinate^.'^^ On the contrary, a 
man who  feels that a certain way of expressing himself is frowned 
upon by superiors, or may be deemed contrary to the "customs of the 
service," or may provoke a bad efficiency rating, is more likely to 
abstain from both the conduct directly disapproved and conduct 
resembling it than a man concerned only with avoiding a clearly 
defined criminal enactment. T h e  incidence of these sanctions and 
controls, imposed without findings or opinions, is difficult to deter- 
mine: our discussion can draw only upon a f e u  salient cases in which 
the connection between the military man's statement and the action 
taken against him was made obvious by open avowal or unmistakable 
circumstantial evidence. 

One action easily adapted to punitix-e motives is separation from 
service. Legally, the right of the serviceman, particularly the reserve 
officer, to remain on active duty is not well protected-an officer may 
be removed by such means as Congress may direct so long as such 
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discharge is honorable in nature. Thus,  a man M ith long accumulated 
pension rights and an expertise not easily marketable elseu here may 
find himself without any protection, being told that a man has no 
more vested right to be an otiicer than a p ~ l i c e m a n . ' ~ '  For some. a 
premature but honorable release aou ld  onl!- be a blessing. l l any  
involuntarilr recalled reseriists must have entied Lt. ( j ,g , l  \V. H. 
Erans n h e i  his open letter to l i r .  Kohlberg of the "China Lobby" 
caused his return to  civilian life from arduous duty in Korean \I aters 
L\hen it is considered that his statements about President Truman and 
"Red Dean" k h e s o n ,  their "pro-Soviet, one n orld adminimation," 
and their soft policr to\rards Red China riolated article 88 and consti- 
tuted a disobedience of several direct orders, this action seems tnu 
lenient. '4o For others, such as General .\lacArthur or Admiral 
Denfield, separation in\ olved no great direct personal sacrifices, the 
blou being cushioned by a pension or comparable ci!ilian job. For 
most career reserve officers the threat of such separation is a real one 
and strongly motivates them not to say anything that could be held 
against them during a "RIF." Still, most military men \rould agree 
with General Bradley that one n.ho cannot express himself ui thin 
military channels should resign, should, as the British have said. 
abandon "the fishes and Ioares of office" and choose betueen "the 
quarterdeck and silence or \Vestminster and gas."'41 

T h e  threat of being transferred from station to station or job tc job 
also exerts strong leverage on an officer. \!-hen in 1925 \litchell 
charged that the "brass" were pressuring younger air corps officers 
into dropping their advocacy of a i rpou er.142 there \I ere only a feu, air 
bases. all v i thin the United States and its territories; in 1956 when 
bases range from Guam to Thule  the threat is yet more serious. In the 
past, the remmal of Major General Johnson Hagood from his com- 
mand for criticizing the S e v  Deal,'43 the rearrangement of General 
Leonard LVoods command for his political actix ities,14' the transfer of 
General George Patron to a "paper command,"'45 and the suspension 

"~Seeresrarnore  i a m p o  
Y Timer. Drc 2 3 ,  1948. p .  1 Y .  COI i 

"'For Eoii Hearingi 389 
'+bS5er B R ~ D L I ~ .  4 S O ~ U I I R ~  S I ~ I  2 3 0 - 3 1  ( I rred  1951) 
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of General .\nderson from the ?.ir University for "preventive war" 
speeches have all been attributed to their  expression^.'^^ This  potent 
weapon can hardly be taken from the military; an officer can have no 
legally vested right to a particular assignment, and his proclivity for 
statements that embarrass superiors and allies may well justify his 
removal to a less sensitire and important post.14' 

Promotion with attendant increases in pay, perquisites, prestige, 
and power is naturally a basic stimulus for those in serx-ice; in the 
absence of an unmitigated seniority system it offers possibilities for 
discrimination on an undisclosed basis, and generally the connection 
is hard to establish. Air Force regulations do specifically provide that 
effectiveness reports shall comment on an officer's ability to represent 
the air furce to the Congressional confirmation of promo- 
tions has been held up  for political reasons. During the Civil \Var 
several Union generals were penalized for not giving the Committee 
on the Conduct of the War the sort of criticism of their superiors that 
the Committee wanted In \Vorld \Var I1 General Patton's nomina- 
tion to be major general was tabled after his speech in England to the 
effect that it was our destiny to rule the \ r ~ r l d . ' ~ ~  

111. C O N C L U S I O N  
W H A T  METHODS SHOULD BE USED FOR CONTROLLING 

SPEECH? 
Criminal statutes, general and specific regulations, censorship, and 

informal administrative actions have been discussed as means by 
which the competing interests of free speech and military discipline 
are satisfied. Each has its advantages and its drawbacks. Applied with 
restraint, the specific clauses of the Uniform Code have curbed some 
distinctly dangerous types of speech; their \.cry definiteness makes 
them easy tn evade, honever ,  since they apply more to the style than 
the content of speeches. Th' general articles seem to be particularly 
poorly adapted to this type of situation; their existence just barely 
passes muster under constitutional conceptions of vagueness and ex 
post facto legislation. In the light of the well established constitutional 
requirement that statutes limiting speech be reasonably clear and not 

A .  

l'nK Y. Timer,  Sepr. 2, 1910. p.  I ,  col. 4. In B similar c a r e g q  might fall Georp Earle'r 
transfer t o  Samoa for displeasing President Rooseielr by rhrearening to denounce our Russian 
p l c y ,  a fall from grace ron P a p  found similar to his own exile to Flanders after expressing 
unpopular w e \ i s  on Amenca during \Torid War 1 L O X  PwE,, LtE\IOIRS 123 (1954). 

"'For Ear  Hiorznp 1014. see Oiloff \, Ailloughby, 341 U . S  8 3 ,  8 8  (19531, 
"'AFR 3610, Ocr 2 1 ,  1954 
L'~\~illiamr.ThCamairtrronrkConduitoftbrIlhr, 3 J 4u MIL I\ST 139. I*, 152(1939) 
L 1 o B n i o ~ ~ u ,  A Su~oi t is  STOR, 2JWil ( Isred.  191I), BLTCHLR. 13, THRLL Y k m s  ~ ~ Z T H  

E I S L \ H ~ I R  53C-31, 535-36 (1946). It  has been alleged bar a rear admirals promotion V I E ,  
without publicity, blwked due IO Secretary of Defense Rilion'r crackdoan on public state- 
ments Sewrueek .  .April 11, 1955. p 2 5  
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eucessi\el)- broad, a statute proscribingall conduct prejudicial to good 
order and discipline in the armed forces secms defintely unsuitable for 
dealing xrith an area v here competing polic!- factors require careful 
line-drawing. 

The  force of custom and tradition reinforced by the judicious use of 
administrative Tanctions \rill usually provide a sufficient deterrent tu 
prevent the a\erage officer frrom openly advocating major deiiations 
from accepted policies. This  type of administratlie action \\ill necrs- 
sarily be n i t h  us so long as there is an effectile army; the discretion of 
the commanders entrusted n ith the national defense must remain 
extensire and substantially uncontrolled, escept for an occasional 
congressional interrention in the unusual, flagrant case. The  deter- 
rent force of custom and tradition may. houe ie r .  be inadequate to 
deal n i th  the occasional firebrand o r  fanatic, particularly \ \ hen  that 
person is not seeking a career in the service and thus has little to lose. 

Censorship appears to be an unsatisfacto? alternative, one to be 
used only sparing]). in critical situations. T h e  necessity of submitting 
to censorship u ill of itself deter many prospecti\-e authors from p u b  
lishing their vien s .  Censors are apt to be hyper-cautious, particularly 
at lo\ier military echelons. They tend to refuse clearance to anything 
that might ultimately p r o ~ e  conrroversial or offensive to some \!ell- 
knonn  figure. T h e  poor definition of censorship criteria tends to 
create forbidden tailight zones around the fea topics that must of 
necessity be barred to servicemen. The  delays occuring "n hile the 
censor ponders moodily on 'policy and propriety' '' may serve to 
nullify the impact of a communication because the public's interest in 
military matters is particularly e\ anescent.'51 I t  \I ould seem, there- 
fore, that censorship should be ai-oided except in emergency situa- 
tions. Consideration should also be gken  to the establishment of 
safeguards to prevent the abuse of censorship p m  ers \F hen they must 
be used. A requirement that written findings and opinions be filed to 
support each denial of clearance and, perhaps, that denials be re- 
\ iewed by a board independent of direct military control \\ ould he a 
welcome innovation. 

T h e  remaining alternatives are general and specific regulations. and 
it appears that a substantial area must be coxered largely by these 
devices. llilitarv regulations have the adrantage of being relativelv 
flexible. since t i ey  require no congressional approval. On the oth& 
hand, they can reach large groups of personnel through the military 
organizational machinery and can clarify the borderlines of forbidden 
territory Generally. the primary purpose of such regulations shiiuld 
be to inform and to crystallize custom rather than serve as a basis for 

l"g "plnlon) 
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puniti ie action. ,\lost seri icemen ivould ii elcome the increased use uf 
such guides. T h e  area covered by  such regulatiuns shiiuld be kept to a 
minimum, and directives issued to meet the needs of a critical situa- 
tion should not s u n  ive the need that they \I ere devised tu meet. In the 
interest of uniformity these regulations should be promulgated for all 
services by a single office under the Secretary of Defense. 

B. WHAT TOPICS SHOULD BE COiVTROLLED? 

Certain areas of communication have already been specifically bar- 
red to servicemen by the Uniform Code and the cirilian criminal la\+.  
These include (a) contempt for civilian and military superiors, (b) 
sedition and obstruction of recruiting, (c) proioking ivords or  threats, 
and (d) partisan politics.'j2 There still remains. houeier ,  a certain 
undefined area \I here skilled draftsmanship is needed tn produce 
regulations adequately separating forbidden from harmless \i ritings. 
T h e  phraseology of the present criteria seems far too indefinite: 
"prejudicial to good order and discipline in the armed forces," "policy 
and propriety," "political, legislative and diplomatic," and the like are 
merely c a t c h i i o r d ~ . ' ~ ~  T h e  limitation of service personnel to "con- 
structire contributions" announced by the Defense Department in 
1955 as a result of an admiral's article on prisoner uf \rar policy and 
various other inter-service rivalries and outbursts cannot be said to 
hare gone beyond the catchikord stage; Secretary [Yilson himself 
admitted his inability to give the phrase concrete meaning.13' 

T h e  test ir  hich the ;\ir Force derived from older Army regulations 
seems to be a more serious attempt to grapple u ith the problem. That  
test bars statements that "could reasonably be expected to substan- 
tially influence or  affect international diplomatic relations or  create 
sufficient national impact to undermine public morale or jeopardize 
the defense p ~ o g r a m . " ' ~ ~  In fields such as antitrust Ian \ there com- 
plete precision is not possible, some degree of ambiguity must be 
accepted;'j8 but it seems that the services have made little genuine 
attempt to clarify regulation criteria and to make them readily avail- 
able to their personnel. T h e  following is suggested as a tentative 
outline of the subjects irhich clearly defined regulations should in- 
clude in the category of forbidden statements, subject, of course, to 
the statutory pririlege for communications to Congress: 

See text at notes 1 6 4 1  mpra 
le* See text at  nares 52-5B wpra 
' " Y Y  Timer.\Lar 31.1Y55,p 1 ,ca l .S :V  P.Times. \pril27,lV5x,p I4,col 5 Seealra 

the series ofcommentr by Hanson Baldum, > Y Timer. 4pril 1 1 .  15x5, p 1 2 ,  COI. 5 :  S . Y  
Timer. .April 15 .  1555, p 1 2 ,  coi 1 

'-See note 70rupm 
L"I\Laih I United Starer, 225 U 5 1 7 3  (1513). 

569 



forem pdicl-. in par t icular .  adiocacv of pre\entiic I\ ar: 
(bf Langudge degrading to other aimed <en ices .  
(c) Langtisqe in oppos?tion r i i  conrrmersidl policies that haxe 

hccn declared by rhc President ti, h a \ ?  been finallv decided b! 
ci,rnputent d u t h o m !  ( iuch  bar mtomaticall? ro e x i i r e  ii ithin a 
limited period): 

(d) 1.dngoaqe irnpttgnins the miitites and coni c t rn i r  ufmilitarr 
and c n i l  authtritl- in c u n t k r  ti, disputes as tii p o f k  and jud rn tn i  
in particular. languaec calculated to shahe public k t h  in t f e  moi 
t i t  cs and crirnpercncr of those authorities: 

(c) Language calling for displacemenr ofciril aurhoritr  bv mili- 
tary authiirig- in areas allrittrd b!- the cmititutwn io G i L i l i a n  
,"prCmaC!.. 

C. II'H.47 PERSOSS SHOCZD BE RESTRICTED I.Y T H E I R  
SPEECH? 

The  pm! er  ilfthc military tc restrict cpeech is cii-ertensi\ e 51 ith the 
iurisdictim granted by Ciingress in arriclc 2 (if the Uniform Code. 
Thi \  jurisdictirin extends til acti\ e dutj- personnel and come others. 
including iiierseas dependents and retired regulars.'jr T h e  question 
arise5 hrther al l  such persiins shiiuld be treated alike as far as speech 
questiiins are ciincerncd. 

h i \ e  dut! personnel are obriously cmcred by the Ciide and are 
generally treated on the same basis regardlecs iif rank and ciinipiinent. 
Iiur certain distinctiiins must be made in the free speech field. h-atu- 
rally. iinly a subiirdinate can shov d~sreapect 10 a superior: and. thus. 
thcre are miire iippi~rrunities fin a pr i ta te  til be insubordinate than a 
general. O n  the other hand article 88 no\\ penalizes only officers. and 
5ome regulariilns hare  h e m  directed. at lcasr in emphasis. at officers 
alone. Such rcstrictiiin~ iin iifficers can be justified on the ground that 
they furm more iif a danger to civilian supremacy. that they are nmre 
apt to he flurnt and convincing \I riters and speakers. and that their 
statements carr!- more \I eight \I ith the public. This  theoll; might also 
tend tu support the .ipplication of stricter curhc tu officers above the 
grade of colonel; most of the spectacular episodes mentioned abor e 
in\rii\cd generals and admirals. O n  the other hand. an!- dictinction 
that discriminares against persunnel iif higher rank tends t c  some 
degree to diminish incentitc tii seek promotiim O n  the balance. 
hiiu ever. it seems right that. at  least in practice. curbs \I ill more 
generally be applicd against senior officers than lunirir officers and 
cnlistcd men. 

To b ~ i i i e  e y t m t  regulations un sperch have distinguished betn cen 
regular officers and rithers. In earlier times the)- vere  thiiught tu  

'"Set L(.\IJ d r r  I 
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compose a peculiar caste from uh ich  a dangerous caesarism might 
emerge; it n a s  also believed that their statements would have a par- 
ticularly official aeight  in public eyes.'j* Today,  as other diffrentia- 
tions, such as the rule that regulars may not sit on courts-martial of 
reservists, are discarded, it is to be expected that limitations on free 
speech \rill also be equalized, noli that the terms "career officer" and 
"reserre" are ceasing to be mutually exclusi~-e.13s 

While a reserve officer not on active duty is not subject to military 
law, a retired regular is. Because Army regulations pertaining to 
political activities were thought to apply to retired officers, a special 
Army ruling was required before it v a s  clear that General Alachrthur 
could carry on political activities after being removed from active 
command. That  decision seems to hare been based mure on policy 
than on conceptual theory.lBO Similarly, some doubt existed as to the 
propriety of retired officers' campaigning on behalf of Senator 
XlcCarthy by signing and circulating petitions.16' T o  the degree that 
the public thinks of retired officers as part of the military and to the 
degree that their acti\ ities affect admiring juniors still on active duty, 
such curbs seem justified. 

Dependents are covered by the Code only if they are o\erseas or in 
the field of combat, but there is eren some doubt as to the constitu- 
tionality of this limited assumption of jurisdiction.'82 Curbs imposed 
on service wives in the Moroccan crisis would be legal by the jurisdic- 
tional standard set by the Code, but efforts to prevent them from 
agitating for more commissaries are Except for a provision 
prohibiting servicemen from attempting to do through their families 
what they cannot do themselves (similar to that present in Hatch Act 
r e g ~ l a t i o n s ) , ' ~ ~  there seems no need to attempt such an extension of 
jurisdiction. When accompanying troops in the field or overseas, 
correspondents may similarly be subject to military jurisdiction. Sev- 
eral \rere court-martialled during the Ciril \Tar; and in Korea several 
were threatened, but the threat was never carried out.163 Civilian 

See text at note 7 iupro. 
'"United Stares b Walrers, I 1  C.\l R 311 (1913). Same dircriminarion againrr officers 

directly connecred u i th  public information sewices is  justified since they might g a m  an unfair 
competiri>e adrantage m e r  neurpaprmen by b ~ r t u e  of such a dual position See Baldum 
Pmtqon P ~ J - I I ,  X Y Timer. .April 14, I H 3 ,  p 14, COI. 1. 

"'N.Y T m e r . J u n e  18, 1932.p. ILcol 6:Time,]une23, 1952.p. 19 ,Op~nmnof rheJudge  
Advocare General of the .Army. 193218902. S o %  24. 1952. reoorted m 2 DIG Ops 1G. 
Rewemmr 0 8 1  1 (1952-53). 

x81\- Y Timer,  No,. 2 1 .  1954. p 47, coli 1-1 
J"UC.MJ art 2(11). ree Reid % .  Coterr. 111 C.S. 487. nkwinggronad, :l Sup. Cr 121 
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emphyecs of the serr ices arc disu c u i  ercd by thc Code dnd reguidtiiins 
\$hen inerseas, but they are iitheruise governed by ciiil serxice 
regulations \I hich du affect their free speech rights. T h e  priihlems of 
cilil servants of the Defense and State Departments are in many 
\rays analogous to those of the wriceinan. 'b6 

D .  1VH.47 hIE.4.YS OF COiM'ML'VIC.4TIO.V .4RE COVERED? 

There cdn be mi regulation rif mere uncommun~cated thought: the 
military \\ ill not e r e n  take disciplinary action \ \hen thriughts are 
noted d o a n  in a "black book" so long as such documents are not 
al l i i \ ied to fall into hostile hands.16' B>- specific congressiundl enact- 
ment communications to Congress and congressmen are privileged 
against military reprisal.'88 Beyond that, the application rif article 8R 
and the \i ording of most military reguldtions hare been directed at 
"public" rather than "private" proni~unccrnents. \ \hi le  the delineation 
betueen thr  trio has nut been clearly \~o rked  uut. the therirrticdl 
distinction betlieen speech directed iinl) at family and friends and 
that \I hich may hare a 1% ide and harmful impact i y  clear. Some cases 
that huld, 111 cunnection \I ith charges (if disrespect to superiors, that a 
poker game \I ith a fe\r officers is nut "prii ate" probably \I d d  not he 
applied to other types of free speech problems.'69 1 gathering iifmorr 
than a fe\r indir iduals x i  ould be considerrd "public." particularly if 
they 11 ere not exclusi\-ely military perwnnel and more particularly if 
ne\\ s correspondents \I ere present. 1 mceting iiiiifficcrs. pdrticdarly 
d professional society-, might be exempt. Printed dlsseminatirin, par- 
ticularly in a magazine o r  ne\\ spdper, 11 ould bc cunsidcred "public." 
except possibly in cases inriili-ing a professional j(iurnal read mI!- by 
military men."0 Since [he dangers to national security and military 
discipline are mostly to be found in \I ide disscmindtiiin. it \r ould seem 
uise to interpret "public" in a restrictiLe sense. 

T h e  determination of a boundary betuern permissible and imper- 
missible military elpression is a difficult task i s  thc future \I ill bring 
more and more crises ii ith accompanying violent differences ilf upin- 
ion, there \I ill undoubtedly be a need for more decisions and rulings. 
If injustice is to be minimized, such dirrcti, es n ill ha, K to br framed 
in miire precise terms and nut left in the cmfusing tangle of self- 

cuprtol.\ \ Tlrnci. i p r l l ? .  l Y T j , 8 4 , p  3 . 4  
an r h a r r i u h c d  i i i irheR-36 'rruggie S e i r c \ r a r  
c i i i l i an  emplr~vec. roi the \mi tn i t s  i c n w n h l p  
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contradiction into which they hare drifted in the past; concentration 
and coordination will be demanded of those a h o  undertake this 
difficult but important task. It is to be hoped that they uil l  approach 
these duties with a sense of the inherent tragedv uf the dilemma posed 
by the conflicting demands of l ibery  of expres6iun and discipline, and 
that they will not be provoked hv  ill-timed and annoying criticism intu 
promulgating blanket restrictions that extend far beyond the needs of 
the moment. During LVorld War I1 General Eisenhoaer was faced 
u i t h  many problems in deciding whether to curb  or loose the incau- 
tious tongues of his subordinates. He e\-olved a tendency to lean in the 
direction of freedom of expression; "' as President he appears to have 
developed a less permissive attitude tox ards critics and to have let 
himself be s u e p t  along by those who desire a united and monolithic 
defense structure at the expense of free and full discussion. Probably 
the future \I ill confirm the experience of the past that drastic measures 
are not necessary and that the natural self restraint of military men 
bred in a tradition of reticence is, except in unusual cases, adequate 
guarantee against ahuses of freedom of speech. 





V. LOOKING AHEAD 

HODSON 
WACKER 
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LOOKING AHEAD: HODSON ON THE 
FUTURE OF MILITARY JUSTICE 

Writing in 1966 on "The Role of Criticism in the Development of 
Law," then ChiefJudge Quinn of the United States Court of .Military 
Appeals decried the tendency of mi l i tav  legal writers to avoid critical 
writing in favor of mere narrative esposition of case l a a ,  H e  said: 

.A bare bones catalogue of court decisions is no more helpful to 
the advancement of the rule of l a w ,  and the improiement of its 
administration, than the merely if lamatoy type of article. 1 
sonally regret. therefore, that s i  many militar u riters no\+ e s c E f  
the truly critical review. leaving the field a ! k t  entirel? to the 
civilian au re\ ieus and civilian bar association journals. 

T h e  case for a critical approach \+as put more bluntly by Judge Carl 
.\lcGoa an of the District of Columbia Court of Appeals. Speaking in 
January, 1975, to the Sational Conference on Appellate Justice, he 
said that "Professions u i t h  any pretense to relianceupon the reasoning 
faculties do not shrink from h a r d  inquiry - and they act at their 
peril v h e n  they fail to d o  so imaginatively, persistently and 
ruthlessly."2 

"Looking ahead" involves at least implicit criticism and some pre- 
~ c i e n c e . ~  T h e  shape of things to come will be the product of current 
dissatisfactions, the momentum of forces in being, and of the propen- 
sity to strire touard  ideals. ,411 these exist in the decision makers for 
military lau , and have been particularly strong since the end of \Vorld 
\Tar 11. 

!day 5 ,  195 1, 1% as a v atershed date in the administration of criminal 
justice in the Armed Forces. Some have termed the process since that 
time the "civilianization," the "judicialization" or  the "Iawyerization" 
of the system; but for the military lawyer the problem was to imple- 
ment the \+ill of Congress, not to find an abstraction. In the .?.rmy, one 
man's career spanned all the important changes, ending with distin- 
guished service as T h e  Judge Advocate General and, upon recall from 
retirement, as Chief Judge of the ne\rly established .?.rmy Court of 
hlilitary Reviea , 

I J 1  \ I IL L Rk\ 47. 5 2  (196:). 
lQuoadin The Third Branch, February. 1971, p 2 .  
" 4" example a i  ruch prercienr uriring IS Hodrun. Tbr .Mmudfor Couni-.Warf$i-1981, 5 :  

\ILL L R F \ .  I (1972).  
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General Hodson's mastcry of the criminal Ian. military and ci\ il- 
ian. is demonstrated in this selection. He "scts the record straight" as 
to the nature and origins ofcriticisms of military lau the relationship 
of legal developments in the cililian environment to those in thc 
militam, and as to  the specific requirements for the separate system of 
criminal la\\ for the -\rmed Forces. His work summarizes and orients 
u\er  30 years of legal growth and discusses current problems in terms 
(if current legal thuught. This  puts him at odds with somr. "current 
legal thought" being almost alii ays di\ ided. Similarly. those con- 
cerned about the administration of the \\hole Army are not alu ays in 
agreement and some u ould receive General Hodson's proposals more 
favorably than aou ld  others. 

In any e ~ e n t ,  this selection illustrates a a holesome conjunction of 
the military and legal ethic; there is concern for the mission and 
concern for the institution. Tha t  there arc proposals for change but 
reflects the continuing search for excellence ii hich has marked the 
administration of criminal justice in the Armed Forces.4 



MILITARY JUSTICE: ABOLISH OR 
CHANGE?? 

Kenneth J .  Hodson* 

I. .4N ESTI.\l.ATE OF T H E  SITU.ATION 
From the vieir point of the large majority of the people of the United 

States, il'orld iVar I and \\'orld \Var I1 were popularly supported 
wars. Yet each \I as follou ed by significant criticism of the administra- 
tion of criminal justice in the armed forces.' It is not surprising, then, 
that the Vietnam conflict-a highly controversial undertaking- 
generated a multitude of articles, mostly critical, about various aspects 
of the present system of military This  widespread interest in 

i a C u p y r i g h t  1973. theKmsarLan Reiieu 
o u n e r f r o m 2 2 K , \ . L . R ~ , .  31(1971).Perrn 
may be granted only by the Kansas Lau Re 

* ~ i e m b e r o f t h e B a r o f \ \ y o m i n g .  4 8 ,  19 
art ic le u a s  uiiccen. rhe author w a s  a Major General I" the Judge 4dvocare General's Corps, 
U S .  .Airmy and Chief Judge af the U.S. Court of llilirary Rebieu. The opinions expressed ~n 
chis article are those of the aurhor and do not necessarily represenr the >leu i of any gawmmental 
agency. 

' k t o  World \ V u  1, I<( Brou n, The Croi.drr-AnrrllDirputre The Emprgmngi GinrrdSorniialT. 
d n d i ,  35 WL.  L RI \ l(196:) For examples of World \ V u  I1 C I I ~ I C I I I I I ,  see R t P l l n T l ~ i T H l  
I\ > R  DbPiRT,,, \T 4LnIS<iRI CIIU\,,TTI 
4rthur T Vmderbilr of U e u  Jersey [her 
Larkin, Thp.Vaq Courr-Mortu?I. Propoaliforrti 
Cadlfiid.Mdmq Injunrr. 35 CORXILL L.Q. 1 5 1  (1949). 

l T h e  following symposia are dluirrarne Jwrut m the Mdrtaq, 22 \ 1 u u  L. Rt, J (1970), 
MditoryLaw, ??HIsTI\.(IsL J 201 ( I 9 : 1 ) , D ~ P r o ~ m i n r b ~ M i I i U q y .  l O S i \  DlLUrl  L R t \  i 
(19?2),4ldiraqLor, 10 4w GRIM L. RL\ I ( l 9 i l ) .  The iifterconrainra 19-page bibliography 
of recent b o k 5  and irorks about military l a a ,  bur principally a h u r  miiirary I U S I I C O .  

T h e  articles m these symposm show that legal scholars wi th  limited experience I" the 
adminimarion ofcriminal lau, military arci\ilian, are generailymurecrirical afrhe adminima. 
fmn of military lu~f ice  than authors with extensiie experience in criminal l a * .  hlilirar) justice 
did nor escape crificsm fmm uirhrn the military, houe\er  Non-lauyer military men con- 
demned the system becauie st is ' s o  pnderoui  and obtuse that a unit commander cannot 
possibly ha\< the [ m e  or the means to apply the rysrem . ." Houce, Mdirrty Duriplinr and 
.VatlomlSsurity, 21 ARW Jan 1971, at  1 3 .  Complaint3 ofthir ~ p e  from commanderr became 
IO strident during the latter pan of the Vietnam conflict chat the then Chief of Sraff of rhc 
4rmy. General L\illiam C. \\errmorelmd, appinred  a cummifree under the chiirmznship of 
\lap' General 5. H. \Latheron, a non-lawyer u i thextenrne  experience as a troop commander 
21 dibiiion and lower levels, to e\aiuaie military J U E I I C ~ .  The commitfee found that the com- 
plaints of commanders "rhar military justice, as preienrly administered, has had an adierie 
effect on morale and dirciplm" were not supported by the facti and that the complaints 
indrcared an iporance  of the system by those affected by II ,  particularly luniar officers and 
noncommirrioned officers. RIPORT TO GL\~RIL \ \ L L I A M  C. W L S T W ~ L L I Z D ,  CHIIF OF 
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military criminal la\ \  u as due. nritonl> to the Icngth, media exposure, 
and unpopularity iif the Vietnam imbrogliv. but alw tv thr criminal 
la\! explosion. \I hich occurred during the same period as that conflict. 
T h e  explnsiun \ \as  a result (if the rising crime rate and thr  declwms of 
the Supreme Court of the United States in cases such as Gideon c. 
Il'ain;.rigbt.3 .Mzranda z'. Arizona, and Argerringer v, Hamlin. ' These 
decisions thrust thousands of lawyer5 into a ficld vf the Ian \\ ith 

hich many vf them 
had pre\-i(iusl)- considered to be an  undesirable area of legal practice. 
\\hen thcse la\! yers found themselves handling criminal cases for the 
first time, they discovered a s>-stem of criminal justice that had been 
largcly unchanged fur almost 200 years. 'There \I as agreement amnng 
many members of the bar that reform and improvement of the ci\ ilian 
system (if criminal justice \ \as  long o\-erdue.6 

Shvrtly after the Gideon decision \I as handed do\\ n ,  the Institute of 
Judicial Administration proposed to the .\merican Bar .Association 
(.\B.\) that the latter take on the task of de\eloping standards for the 
.Administration of Criminal Justice in state and federal courts. T h e  
.AB.Aacceptedthe proposaland, af ter tenyearsofuork by someofthe 
best and most experienced Iaayers and judges in the nation, the 
seventeenth and final draft of Standards for Criminal Justice (Stand- 
ards)' \\as approved in February 1973. Chief Justice \\amen E. 
Burger characterized the .AB.\ project as "perhaps the most ambitious 
single undertaking in the history of that great organization."' Com- 
menting on the deielopment of the Standards from his position as one 
of the three chairmen of the Special Committee \I hich supervised the 
project. as uel l  as from the vantage point of a chairman of one of the 

hich they \I ere almost totally unfamiliar and 
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.\dvisory Committees which drafted several of the Standards, Chief 
Justice Burger stated: 

Very early, and this means four and a half to five years ago, u e  
came to a reslization that the key to the administration of criminal 
justice \$ as that there must, in erery case of serious conse uence he 
acounsel for the prosecution, acounselfor thedefense, an\ a judge. 
.%nd we likened that to a three-legged stool, or a tripod, of whlch 
vou w i l l  be hearing more and more as time goes on, and we 
>oncluded that the system cannot aork without all three. Like the 
stool or the tripod, if you can take one leg away or weaken it. you 
impair the entire s y ~ k m . ~  

Critics of the military justice system have concluded that it \ iolates 
this tripod concept. Typical is this comment: 

The most im rtant feature of the traditional military justice struc- 
ture retainerby the [Uniform Code of Military Justice1 was 
"command contrnl" of the court-marrial. Command control refers 
to the right of an indii idual commander to convene a court-martial 
for trial of one of his men, to appoint all the personnel (including 
counsel and jury) from his officers, and to exert general supervisory 
p o ~ e r  over the entire roceedings from pre-trial iniestlgation to 
port-sentence re\iew 

IVhile the above comment describes one facet of the military justice 
system, it fails to take account of the many safeguards which have 
caused other observers to conclude that military justice, in pra 
actually more protective of the rights of the accused than most 
systems of criminal justice." It must be admitted. houever ,  that 
military justice fails to measure u p  to the tripod concept recom- 
mended by ChiefJustice Burger, basically because there is an insuffi- 
cient separation beween  the prosecuting and defending functions 

In addition to the rising crime rate and the Supreme Court decisions 
concerning rights of an accused, another development during the 
Vietnam conflict focused attention on the administration of military 
justice+xtensi\-e litigation in the federal courts challenging various 
aspects of the military criminal justice system. In 1969, the Supreme 
Court surprised military lawyers ~ i t h  its decision in  O'Collahan 2'. 

which held that court-martial jurisdiction would be limited 
to "Service-connected'' offenses, Legal questions immediately arose as 
to the meaning of the term "service-connected."13 Although in the 
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closing moments of the October 1Y72 term a plurality of the Court 
concluded that the decision in O'CaIlaAan nould not he dpplied ret- 
roacrix cly," litigation in \  o l \  ing the meaning of "service-connecred" 
continues.'j In.addition, the Suprrmr Court has nov dgrecd tu hear 
txio cases in which 1011 er cuurts ha i r  held that t \ i  I) punitive articles id 
the Uniform C:ode of \lilitary Justicc arr iinc[,nstitutiiinallv vague and 
indefinite 

Parallelling and. to a limited degrer, rchoing the schdarly criticism 
and ludicial challenges to the system iif military justicr ve re  xariiius 
Congressional propisals. Senator Birch Bayh (Demncrat from In- 
diana) and Congressman Charles Bennett (Democrat from Floridd) 
introduced similar legislation" in thc ninety-third Congress wrliing 

Supreme Courr held rhar 'ishen a i c r > ~ i m a n  is ch 
committed uirhin nr a i  r h i  p q a p h i c a l  boundar: i l l  

rhe armed forcer 

pending before the Senate Comm ed Scriicer u hen Congress sdpumed Thic bil l  

Curnmondri'i Diirreiwn. 2 J 291 (iY:IP, L>nch.  Tk .Adminufrsim Diiihvrgr 
(IY:O1. Lane. Tk Lniiirabk Diirhargr .Admrniirrari:a 
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to provide an answer to the above-mentioned criticism of actual or 
potential command control of courts-martial.'8 They  mould establish 
an independent court-martial command, \I hich vould contain the 
judicial, defense, and prosecution functions and would take a\ray the 
commander's authority to determine whom to try by  court-martial. 
Responsibility for bringing offenders to trial ~ o u l d  be vested in the 
chief of a prosecution division, roughly analogous to a Cnited States 
attorney, \I ho nould be required to refer charges to trial \r hene\er he 
"determines that there is sufficient et-idence to conrict.'"g H e  \could 
also decide \\ hether the offense should be tried in a court of limited or 
general jurisdiction. 

Senator Bayh's bill \vould leave present military criminal jurisdic- 
tion intact, although it calls for a special committee to study uhe ther  
to transfer jurisdiction of certain cases inrolving desertion and other 
unauthorized absences to the federal cnurts. T h e  Bennett bill, hen- 
ever, ~ o u l d  limit court-martial jurisdiction to military offenses and to 
civilian offenses if committed outside the territorial limits of the 
United States. Like\\ ise, a bill by Senator Mark Hatfield (Republican 
from Oregon) would take away military jurisdiction over civilian and 
certain military offenses if committed \rithin the United States, a 
territory, o r  Under the Bennett and Hatfield proposals, 
the offenses over which the military \I ould no longer hare jurisdiction 
nould be tried in federal court. 

In vieu of the many challenges to the system of military justice, 
there is a question uhe ther  the armed forces actually needs a separate 
system of justice. If it needs a separate system, a secondary question is 
raised, namely, u hether it can measure u p  to the tripod concept of 
ChiefJustice Burger and and the American Bar Association Standards 
for Criminal Justice.z1 

RIRT], D t P i R T \ l t \ T U F  DiFk \ sk ,  R L P O R T O F T H L T ~ E ~  FORCLO\THL AD\II\ISTR\T 
M l L l T I R i  JLsTK L I\THL 4 R \ ( i ~  FORUS 108-1 I I (lY72)[hereinafrercired a i  1972 DOD T \ib 
FrlRii R tWRT] .  

L B S e c  note 10 and accampan)-mg texriupro. 

'OS. 2211, Y3dCong., l i c  Serr (1971) 
21There are l i  4B4 Standards for the .Admimsmrion of Crirnmal J u s t ~ c :  ( I )  Roiiding 

Defense Scrvicei. ( 2 )  Rerrial Release, (3)Fair Trial and Free Rers. (4) Electronic Surveillance, 
(5 )  Decmery and R o c e d u e  Before Trial. (6) Pleas of Gullr), ( 7 )  Jomder and Se\erance, (8) 
Speedy Trial ,  ( 9 )  Trial  hy J u r y  (IO) Sentencing 4lternari,er and Procedures, (11) Robarton, 
(12)Criminalhppeals,(li)TheRoacutionFuncrionand theDefcnreFuncrmn, (14) Appellate 
R e ~ t e u  of Sentences, ( 1 5 )  Post-Comictian Remedies, (I6)Funcrmnof r h e T r d J u d g e ,  and (17)  
Crban Police Funcrmn. The military clearly rneasuxs up KO or exceeds many of rhe standards 
such as rhore on Rerrial Release, Fair Trial and Free Resr, Discovery and Procedure Before 
Trial, Pleas of Guilty. Joinder and Screrance. Speedy Trial. Criminal <ppeals, 4ppellare 
Rerieu of Sentences. and Port-Conviction Remedies. I t  falls rhon  of several other rrandardi. 
such as Trial by J u q .  Sentencing hl te rnar~rer ,  and Robation, but there I S  no apparent 
uppuritionuirhinrhe armedforcesroamendlngrhe CniformCcdeof \Ldlra~Jurrecroeomply 
\inh the purpose and spirit of rhese standards Sac .A\ \L%L Rtponr OF THL C S COLRT OF 

9 8 7 ,  91d Cong , 1st Serr. (19 i l ) :  H R 291, 9 l d  Cang. 1 s t  Seri. (l9:3). 
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11. THE \-EED FOR 1 SI;P-\R.\TT. SYSTJ:.\I 
T h e  traditional reasons for a separate system of military criminal 

justice arc usually- stated as fnllo\\s: the need for discipline-the ke)- 
ingredient of a successful army-requires a system of justice that is 
speedier and mnre certain than the civilian system. Jlilita? justice 
must also he responsive to the needs of the commander, able to 
function uutside the territorial L'nited States and able to punish 
certain conduct-principally insubordination and unduthorized 
absence-that does not violate ci\ ilian l a \ \  s . 2 z  But some commen- 
tators make little or no attempt to justi$ the need for a separate system 
(if military justice; instead. the) have been satisfied to trace its histori- 
cal derelopment and to eyplain that "courts-martial . . . are in fact 
simply inrtrumentuiitier ofthe executizepowr, provided by Congress for 
the President as Commander-in-Chief. to aid him in properly cnm- 
manding the arm>- and navy and enforcing discipline t h ~ r e i n . " ' ~  

In ret ie\r ing challenges to court-martial jurisdiction, the Supreme 
Court has gcnerally been contrnt to assume that a separate system of 
military justice is necrssary-. Speakingof the approach of the Supreme 
Court. Justice \\illiam 0.  Douglas has commented: "This Court. 
mindful of the genuine need for special military courts. has recognized 
their propriety in their appropriate sphere. . . , " 2 4  An earlier Su- 
preme Court, speaking through Justice Bren er, articulated cine of the 
n i m  frequently quoted reasons for special rules in the military: ".1n 
army is nnt a deliberative body. , , , Its la\\ is that ofobedience. SI) 
question can he left open as to the right to command in the officer. or 
the duty of obedience in the soldier."2s Justice Harlan. in his dissent 
in O'Calluhnn c. Parker, listed various reasons for a separate system nf 
military justice.26 Among the reasons ue re  the need to protect mem- 
bers frum misconduct of fellon members hccause of the close pronim- 
ity in 11 hich they must \! urk and lire. and the need to protect the 
reputation of the service \I hich is impaired by misconduct that dis- 
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credits the s e r ~ i c e . ~ '  Although it is clear that the Supreme Court \\ill 
restrict the scope of court-martial jurisdiction to "the least possible 
power adequate to the end the Court  has clearlv 
acknowledged the legitimacy of a separate system of military justice: 

Is there a need for a separate system of military justice in today's 
armed forces, and, if so, what kind of a system should it he? Tradi- 
tionally, the sine qua non of success in battle has been discipline. 
hlilitary justice has been justified as being necessary to the mainte- 
nance of that discipline. Yet even a cursory study of world history 
shows that despite the existence of military codes which permitted 
prompt and summary punishment of military malfeasors, neverthe- 
less, couardice, malingering, s i tdoan  strikes, and mutinies hare not 
been unknown. Examples of the latter are the refusal of Alexander's 
veterans to follou him into another apparently endless and useless 
campaign,zs the mutiny of the Roman legions after . \ u g u s t ~ s , ~ ~  the 
mutiny of the Pennsylvania and K e a  Jersey troops in l i 81 ,31  the 
mutiny of the British \-avy in 1 797,32 the refusal of the French under 
General Ni\-elle to continue a useless assault on the Hindenburg line 
in 1917 after suffering 118,000 casualties in two \ ~ e e k s , ~ ~  and the 
conduct of the Italian Army at Caporetto that same year, when 50,000 
were killed or wounded, 300,000 \rere taken prisoners, and 400,000 
d e ~ e r t e d . ' ~  In the light of these sobering incidents-and history re- 
cords others-there is good reason to doubt the value of military 
justice in "enforcing" discipline in the traditional sense. A more 
enlightened vie\+ has been expressed by General Westmoreland, 
former Army Chief of Staff: ".\military trial should not have a dual 
function as an instrument of discipline and as an instrument of justice. 

*'Berides the Supreme Court other cirrlian mum haw spoken of the need far a separate 
system and the reasons for the need. For example. rhe Coun of Claims emphasized B different 
factor m justif>mg the ipecral rules goierning the conduct of i rmy officers: "In miliriry life 
there is a higher code termed honor, \I hich holds its sxiery to s c r ~ f e i  accounubhry. and it is not 
derirabiethatrherrindardafrhe 9rmyshallcomedown to~herequiremenrrofacrrmrnilcode " 
Fletcher v. Unired Srates, 26 Ct. CI. 541, 563 (18911, affd.  I48 U.S. 84 (1893). 

' n 4 n d e r m n ~ .  D u m  1 9 U . S .  (6\lheaf.)204, 23C-31 ( 1 8 2 l ) , o i q u o r d r n  'loth,. Quarks, 350 
U.S. 11, 1 7  (1955). The Court indicated rharagocd barirforlimiringcourr-manial)unrdietion 
w a s  the fact rhar diberrron of military manpower to try midierr, excepr t o  maintain dacipiine, 
nould in~er f~rexi rhrheprrmary  burinesrofrhearmy-fighringuin Anearliercourrhad~aid 
rhatIruasthemisrionofzrmiernoroniy tafighcuarr, butrowinrhem. Hirabayishiu. United 
Stares. 120U.S.  81. 91 (1943).iiringHugher, W o r P m m  L'ndrrrhrConiriturlon, 42 A . B  .A RLP 
2 1 2  (1917) 

"L. \II3\TROSS, \\a T H R ~ L C H  THL AGLS 41 ( Id  ed. 1960). 
"I TICITLS % \ v a s  $ 5  1 6 4 9 ,  in I5 Gmxr B u u e s o ~ r ~ ~  \\ ISTLRU W\ORLD(R. Hutchins 

I ' R  DVLY I \ D  T DLPLY. THL C o w r i r  H i s r o ~ i  or T H L  Rtv-u~arloua~u \I IR 422 
ed 1952). 

I l O A l i  _..__, 
'"L. Xtu\rRnrs, \ V ~ R  T H R U C G H  THL A G t S  485 (Id ed 1960) 
531d at  i26-27 
"'id at  734. 
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I t  shnuld he an instrument of justice and in fulfilling this funct im.  it 
nil1 promnte d i s ~ i p l i n e . " ~ ~  

There  arc others \I hu agrce \I ith General \\ estnioreland's analysis. 
For example. a T a s k  Furce un the .Administration nf llilitary Justicc 
in the Armed Forces, appointed in April 1972  by thc Srcrrtary ~f 
Defense. \I as charged by him, inter alia, t o  "rccommend ays t t r  

strengthen the military justice system and 'enhancr thc upportunity 
forequaljusticefiirr\rr!- .Americanser~iccmanand \ \oman . ' "36The  
Tash Force, composed of nine ci\ilian lauyers  and judges and  five 
military nfficers. four of \\horn \rere la\\yers. scr\ed under the co- 
chairmanship of the General Counsel of the S a t i o n a l  .Iswciation for 
the .Advancement uf Culored People and an Arm! Cummandrr. \ t  
the beginning of its repnrt, the Task Force concluded: 

, , , there dues exist a need in the a r m 4  forces fur a tvstrrn r i f  
justice. administered fairlv. effectiielv, and prnmptlv. rn'preserxe 
and ins ire adherence bi- all of its 'members tc the limitatiims 
impseRupon them by rau  . , . 'These [mrmbersl are, in the 
main. voung irnericans u hi, are, in an all too bricfa period of time. 
ezpeckd to be strenunusli trained, equipped and tau,ght tri m e  
dangerous and deadlv u eapons, dyliiyed in fuie;g. en,\-imnrnvnts. 
separated from the Cestraining an congenial In uencrs nf familv 
and friends. and subjected to the greatest \arirty of hazards, pe;- 
sonal strains and stresses, and the smultaneous. but often unfamil- 
iar. requirement of tcamuork and unselfish sacrifice. [But! 
no need I S  seen to consider the sacrifice of justicr fur the sake ut 
discipline The t\\o are. for imerican \erricemen, inextricable. 
and the latter cannot exist uithout the former. That i s  not tn say.  
houerer. that the fundamrntal need for discipline uf the arrnkd 
forces can be ignored or lossed over. The services simplv cannut 
function without i t ,  and tfe cnuntn that fails tn require its'militan 
fnrces tu preserve discipline. that ii. rrsponsi\eness and obedien& 
to its l au fu l  authoriw, 54 ill sonn find itself defenseless. its forces 
turned into uncoordinated angs and individuals. %pan fnim f a i l -  
ure in i t s  mission, the mem%ers could become a threat tn the peace 
of the Republic they are w o r n  to defend.3' 

.At the present time, the armed forces are suffering frnm racial dishar- 
mony and drug abuse as \I ell as experiencing expression of indh idu- 
alistic attitudes and diversity of opinion in v ays 11 hich \I ciuld not have 
been expected or  tolerated formerly. There is no choice evcept to cope 
a i t h  these problems. They  must be recognized as problems, and fair. 
intelligent, uorkable solutions must be found. They  cannot be elimi- 
nated by threats of severe, summary punishment. .As stated by one 

" i d  d l  12-14 
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commentator: "Commanders who resort to  military justice as a substi- 
tute for their own inadequacies are barking up the \rrong tree. , . , 

[Ye cannot afford the smoke screen of 'easy' justice behind which poor 
leadership has el-er flourished."38 Furthermore, surveys of soldier 
attitudes reflect that they are motirated more by peer or "buddy" 
pressure, by pride in their unit, and by faith in their leaders than by 
fear of severe punishment. -\Is0 important to this motivation-\% hich 
results in good discipline, high morale, and unit esprit-is the unified 
support of the .American people.39 

Even though discipline cannot be "enforced" by  punishment alone, 
it is obrious that no segment of our society can function unless it has a 
system of criminal justice which can impose penalties \I ith sufficient 
certainty and severity to deter most of its members from violating its 
rules most [if the time. It is also clear, it seems to me, that the armed 
forces must have a separate system of justice for a variety of practical 
reasons. 

T h e  basic purpose of a system of military justice is to maintain an 
environment of law and order uithin the military unit or community 
so that responsible and intelligent leadership can function properly 
and thus achieve good discipline, high morale, and unit esprit. It must 
uork  effectilely in a volunteer peacetime Army as well  as in an 

3dGraf.  Ody B L d e r  Con Commando Campnny. 2 1  ~ R W ,  Yo\. 19 i l .  ar 59 In October and 
\-member IY:?. the aircraft carriers Kitty Hauk and Conrtellarion uere the scenes of serious 
incidents uirh racial ow-canes in\ol\mg inrubordinarion. s~t-ins, disobedience, and assaulc~ by 
dmldenr raklorr, a ma1mtyoi\i  homuere black. A Specla1 Sub iommmeeo i rhc  House Armed 
Services Committee found that permammess exisfi  I" the h a b y ,  t e a failure t u  require thar 
existine standards be mer. The sub-committee found no ebidence of rscial discrimination bur 

haie erperienced similar problems. 
8gFarmare importanr~necrahllshingdirciplinethan rhe rhrearofreverc punishmcnrlr a helief 

thatthe ryrtemof lumceisiair .  Peninenr~ra remarkoithe S.~ACPCommirreeu.hich studied 
the prublcms of black serticcmen m \Vert German!: "If significant proportions of roldicrr are 
convinced that miliraq authority IS illegmmare, rhen the military orginination i s  seriously 
challenged The equitable e ~ e r c i i e  ofmilrtary justice is key to maintaining legitimate leadership 
and aurhurxy- ~n the .American milita CP RLPORT. rupro note l i .  at  5 .  The Vmderbilt 
Cummirtee abreried,  

\aching can be uone ior their morale than the belief that  the game IS nor being 
playcd according IO the rules ~n the book, the irriffen mles conrained ID the 4rticler of 
\\a and rhe Manual forCourtr-Martial The foundation stone of the soldier's morale 
musf be the ~ o n i i c f m n  thar ~f he i s  charged uith an offenre. his case wdl not rest 
entirelyinthe handsofhisaccurer, hurrhar heuillbcableropreicnthrse\idenceroan 
impartial tnbunal with the a s s ~ ~ f a n ~ e  of competent counsel and iecei\e a fair and 
inrelligenr reriei, He IS an integral part o i  rhe army. and the a r m )  courts are his 
ryrrem a i  ~ustice. Exryrh ing  that is  practicable should be done IO mcrease his 
kno\.ledse of the system m d  to ivengthen his r e r p t  for II. and iiporrible, l o  mike 
him responsible in some particular for its successful operation. There"jurtice"cansid- 
eratmn~ are important to a modem peacerime army as *ell as t o  a uartime army. 

\.ILDLRBILT RIPORT, mpra note I .  at id. 
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expanded, rapidlv mobilized. non-xolunteer, \I artlme i r m v .  An ad 
hoc wsteni. xhiLh \rould lie dormdnt in the la\\ books until iriggered 
by a declaration of ar. \tiiuld be likely to result in I\ holcsale miscar- 
riages of justice simplr because the pekonnel mobilized to administer 
it, not ha\ ing had any actual evpericnce in the administratiiin of 
criminal justice in an armed force, in p a c e  o r  ti ar. \\ ould tend to 
i)\.er-react-particularly tu incidents sriunding in insubordinatim. 
including disobedience (if i ~ r d e r s . ' ~  

O n e  {if the principal reasons \I hy the armed fcirces niiist h a l e  a 
separate wstem of justice is because they must be preparrd to operate 
in areas, both in the Lnited Statcs and o\ersraz. \ \her?  the cijilian 
courts may not be functioning, or, although functioning, may be 
hostile to the militarv mission,l' or har e no intrresc in expending their 
funds for the trial a i d  confinement of United States military persiin- 
nel, particularly 11 hen the alleged misconduct affects only another 
member of the armed forces or United States pr~iper t ) - .~ '  iniithcr 
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reason favoring a separate system of justice, particularly in wartime, is 
that of manpower conservation, If a branch of the armed services has 
jurisdiction over offenses committed by a serviceman, it can fre- 
quently rehabilitate him for further military sen-ice without inter- 
rupting his training during the pretrial and trial phase of the case.43 

generally escape a i l  punishment or receive no meaningid punishment 
In some cases, fhc pisdictional gap created by court  decisions has rciuited in unexpected 

hardship. Subsequent to the decisions depriring coum-martiai of lurisdiction over ci\iiians 
accompanying the armed forces o ~ e r s e a i ,  an h e r r a n  ckil i in employee of an armed forces 
~ont racfor  killed 1 feiiou employee on .Ascension Irlmd. \rhich UIS subject to British junrdic- 
r i m  The  British relucranriy assumed lurisdrcrion The  trial pdge  u a s  brought in from Eng- 
land, and the accused retained ai hir  gun expense a lawyer from Toronra. Canada Tua officers 
fromrheRoyal.4irForceand RoyalUa\yrer\,edar.Arrersorr(ad\isarrrathecourronrhefaco). 
The accused's defenseofselfdefense g a s  rqecred and he uarcomicred ofvalunraryminrliugh- 
rer and sentenced to the maximum punishment of eight years. The accused appealed his c i s e  fo 
the m u i t  m Kenya on a written brief, because he could not afford to have his laayer appear m 
person. The appellate C O U ~  rusrained the c ~ n i i ~ t m n  Thus after long delays and extraordinary 
expense, the accusedfound himselfconfined m Wormx~lood Scrubbs. aprisanlocated oursideof 
London. far fmm his relatives in North Carolina. 

Similariy, no rtorkable remedy has k e n  found to fill the lumdictionai gaps that were created 
byorhercoundeciiioniduringrheViemamconflicr. InLarneyr. Ignariui, 416F.Zd82I(D.C. 
Cir 1969). the court ruled that a c o u r t - m m d  \bas airhout pn'sdiction to try an .American 
merchant seaman for murdervlg a fellow merchant seaman in DaN'ang in A u g u r  1967. In 
UnitedStareiv.  i b e r e r t e ,  19U.S C.3I.A 161, 4 1 C . V  R ?61(19iO) , r i roof rherhrce ludpi  
on the U. 5. Court of M h t a r y  9ppealr ruled that s court-mmmi u a s  u ifbout luwdicrion to try 
an 4rmy ciwlian employee in \-iernam for conspiring to ired U.S property I" August 1960, 
because it UBI nut time of uai  uirhin the meaning of io U S.C. § 8 0 X i O ) .  Foilowmg there 
decisions, rherewerenumemusotherinrtanLesof U.S. ci~ilianemployeesafthearmedfarcesin 
Vietnam going unpunished for offenses for which m e m k n  of the armed forcer uere regularly 
being tried and punished. The result UPS unequal treatment of fhose ser\mg the nrmed forcer. 
rherrearmentdependedonuherherrheyueredraf~ed intorhearmedforcesandientroViemam 
or had \dunteered 10 xork  there as an employee of the armed forces or an armed forcer 
contractor. The Sauth Vmnamgouernment displayed lirrleinrererr in prosecuting such perrons 
if therr offense % i s  aiainst anorher Americin 01 a w n s t  U.S. ~ m ~ e r t ~ ,  unless the Dunrihmenr . .  , 
was  likely to be a fine. 

The Iumdrcrmnai gapu  hich receired the most mention, houever, UPS that created by Toth 
Y .  Quarks, 350 U.S. I 1  (1955), holding that a former seniceman vas nor subject co trial by 
court-martrai for an offense committed during his senice, despite a statutory pro\iaian, 10 
U S.C § 801 ( I ) .  u hich uouid ha\e made him amenable to t w i .  For all practical purposes, this 
decision immunited the former servicemen who were mdieared I* the IIv Lai Incident. 
Although an argument can be made thar these perrons cohd  hare been tn id  by a military 
c~mmission (mciuding a general court-martial sitting as a tribunal for the punishment of war 
crimes) as prorided by articles 18 and 21 of the Llniform Code of Lliliriry Justice, 10 U.S.C. 
O #  818. 8 2 1  (19701, mercoming the reriou jurisdictional hurdles in the fife of the public 
opporrrron to the punishmentofthe M y  Larpnrtierpints would ha\e i n d i e d  lengrhy Iirigarion. 
4s an exnmpie of this same cype oi situation m the United Stares, the rpirseiy populated 

~ o ~ n i i e i  sumomdmg some army posts prefer not fa exercise prisdictron 10 a contested caw 
inrolring 9rmy personnel because of the cost of a ~ury  fri i l , although they ~ 1 1  exercise such 
lunsdicrion if rhe soldier u i l l  plead guilty and a fine is an appropriate punishment. 

"Smce OCi l l ahm v Parker. 395 U S. 258 (1969) (discussed in text ai note 12  supra), N O  
developments haw rhoun rhe d u e  of broad military picicepouerr m aconflicrof the Vietnam 
type, 8 I auarlackrngaCongrerrionildeclararron. RiortoO'Coilohnn, II *as curromaryforlau 
enforcement authorities of ports to delner B sailor to his iessel if he uai mroived I" a not 100 
I C ~ ~ O U S  offense, as it w a s  w e l l  knaun rhar rhe capram could make a proper disposition of the 
matter Following O'Culkbon, houeuer, 1 k a 1  iurhoraies were reluctant to deliveraffenderr P ho 
\\ere charged uirh ""on-rerrice-connec~~d' offenses. Some .Army personnel discowred that 
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T h e  one question remaining is whethcr the military shouldadminu- 
ter i t soun  systemofjustice. Itwould heimpracticalforci~iliancourts 
in the United States, eren if the) \{ere functioning. to exercise juris- 
diction over all offenses committed overseas. If Congress ue re  ti1 

establish ci! ilian courts in 01 erseas areas, and practical and constitu- 
tional problems could be o\ercome, such courts might be able to  
function in \I artime. Since they vould be dependent un the mil i taF 
for administrati\? support, it is difficult to see hov they niiuld be 
different from similar courts composed of and administered by mili- 
tary personnel. It is extremely unlikely that Yuch c m t s  could func- 
tion effectirely iirerseas in time of peace because of the objectimY of 
the foreign countries in which our troops are stationed. I f  hile those 
countries 15 ith u hich 1% e ha\-e status of forces agreements permit our 
militar) courts to function on the grounds that they are necessary to 
maintain discipline ni thin our armed forces, experience u i t h  the 
consular courts indicates that these countries u ould consider the 
establishment of a United States civilian court on their soil as an 
infringement of their so~-ereignty.~ '  

If the abore rationale is correct. it follo\r s that the armed forces of 
the United States need their o u n  system of criminal justice in peace 
and in n a r .  manned and supenised hy the military.45 

OCoNohnn brould permit them IO delay or axold shipment to Vietnam i f  the) committed minor.  
'non-wnice ionnecred  oiienrei lust p r m  to their scheduled deparrue date Prior to OCnNahm. 
c i i i l i an  l a u  entorcement aurhoriries uould not file mminal charges ~n such cases as they did 
not uanf to i n f e r i e r t  v 8th perrunncl motementi and they kneu that  4rmb authorities uould 
make apriiperdisporirionoirheoffender kiter O'Caiiohan, they began to frle iuchcharger and 
request rhc n u l m r )  authorities t o  hold the r e w c e m a n  $r m a l  b) c i i i l i i n  c c ~ r t .  rhereb) 
inrerrupring his rhipmenr -\pparenrly, this type o i  problem uould nor exist if Congress had 
nfricrally declared n u  as crmiidcrable wmghr vas p e n  t o  rhe fact that  WCallahan had 

Sum? coun~r l r i  uherc our  truops are stationed habc r i m  ,iblecrcd ID i r i i l i  by general 
courts-martial (the millran. ciiuit of general criminal prisdicnon) on the grounds that rhcsc 
court$,  ar they h a x  lurisdicrmnoxercn ~lian-rype oifenies. uould infringe uponthe i o i e r e i g n  
,of thc ~ o u n f r i e ~  iqhere they si t .  Fur this ream". durrng the earl>- and mld.19601. pncra l  
c o ~ r t - m i r t i a l  t r ia l$ in \o l \mg offenses committed ~n South 1 iefnam or Thailand '+err held tn 
Okmawa. resulrtng in unusua l  delays and expense. 

"Of some lntrreir in this regard 15 the experiencc iif rhc & n ~ r  krmy Follouing the 
Bolrhesik re~olu imn.  dracric changes uere  made ~n rhe strict milirary discrpline of rhr Ciarisr 
a m v .  fo inciudc permitting rrli.go\ernmenr among the troops. restricting the pouerr  u i  
oliicers,  introducing pol i r ical  cnmm~rsars,  abolishing the death penalry. permitt ing enlisted 
men 10 SIC on &7urti-marrial. and inrruducing a general spirit of camsraderie into the armed 
iarcei. 4lrhoughrhe militarycodr \ % a i  tightened uproromeexrenrm 1919and 1925, ~ f u a r n o t  
until the So!ier failure I" Finland m 1940 rhar the Code uar  redrafted uirh a \ l eu  t o  stricter 
accounrab~liryofthr soldier fur hnacrr. ade-cmphar~safrighrri,faffenderrand the re-emphasis 
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111. T H E  .LlILIT.\RY P R O S E C U T O R  

lli l i tary commanders now hare the authority not to prosecute men 
assigned to their unit, even for serious offenses, absent objection by a 
higher commander,'B and to decide what COUK will t ry  a case \+hen 
prosecution is deemed necessary. T h e  Bayh and Bennett legislation 
appears to require prosecution in all cases uhere  there is sufficient 
evidence to conrict, unlezs, u i t h  respect to a minor offense, the 
commander first imposes nonjudicial p ~ n i s h m e n t . ~ '  To the extent 
that the legislation bars prosecutorial discretion, it is unrealistic. T h e  
administration of criminal justice, not being an exact science, must 
perforce give some person or tribunal broad authority to determine 
vhe ther  a person should stand trial and. if so, for -,hat offense or  
offenses.4s 

T h e  Bayh and Bennett legislation \+auld give the authority to 
decide whether a charge should be tried by  court-martial to the Chief 
of the Prosecution Division of a Courts-Martial Command,49 a mili- 
tary lawyer\\ ho is independent of command and is responsible only to 
the Judge Advocate General forthe performance of his duties. In cases 
tried a t  present by summary and special courts-martial, Army com- 
manders frequently make this decision u i thout  the benefit of the 
advice of a lawyer. If the legislation intends the military prosecutor to 
hare the usual prosecutorial discretion of his civilian counterpart, as 
he should,50 such an approach would have the advantage of making a 

oiduries.  including the absolute duty of obedience. H.  B t w f h \  and \1 KLRUR, S i n i i r  
LLILIT&RY L i b  I ~ D  AD\II \ISTR~TIO\  (1955). 

"Generai Eisenhouer felt prosecurorial discretion \\as partrularly important I" u mime Sn 
United States \ .  Fields. 9 U S.C.\t .i. 70, 14, 25 C S1.R. 332, 336 (1958) 

'"3 987. 93d Gong.. 111 Sess (1971); H .R .  291, 93d Gong.. 1st Sear. (1973). 
"Jumce Holmerobrerued.' 'l\har h a x u e  berrerrhana blind guersrorhox rharrhecriminal 

law I" i ts  present form does more good than harm. Daei punishment deter? Da ue deal 
unhcriminalson properprmc~p1es:"O. HULMIS, CoLLtCrto LLG%LPW>.RS 188-89 (1920). 

" S  987. 93d Gong. 1st Sess O D  810, 83?(a)i1971); H R.  291, 93d Cong., 1st Seri O D  830, 
81 3(a) (197 3).  

"In rhe ci\llian c o m m u n ~ y ,  @ice and proiecurorr exercise broad discretion not to file a 
complaint or to prosecute. ChiciJurrice Burger ha9 commenced that "["lo publicofficials ~n the 
entire range of modern government are g ~ e n  such uide discretion on mmfers dealing \rrrh the 
dariy lives of citizens as arc police officers " A B 4  Pnajicr o\ STIXDLRDS FOR C R I W \ + L  
JLSTICL: S T * \ D ~ R O S  RLLITIW TO IHL URH\ P ~ L I C L  F ~ v c r l o v  2. This commenf.dm 
applies t o  military p o k e ,  alrhough, k ing  less  experienced on the average than ciwlian police, 
[hey hare far less discretion I" this arez. The 49.4 Standards for the Rovcurion and the 
Defense Function recognize the uide diwrerion of the prosecutor. "The breadth of criminal 
legislation necessarily means char much conduct which falls uirhm 11s literal terms should not 
always lend to criminal prorecutmn. It IS axiomatic that al l  crimes cannot be prosecuted eten I f  
chis uere desirable. Realistically. there are nor enough eniorcemenr agencies to imeitigare and 
pmrecute e ~ e r y   rimm mil ~ C I  which O C C U ~ .  Some \ - I o I P ~ ~ ~ s  occur in circumifinces m uhich 
there i s  no significant impact on rhe community or any d i t s  members. . The public inrerest 
IS best re r ied  and even-handed justice best dispensed nor by a mechanical applicarion of the 
letter a i  the l a w  bur by a flexible and lndwidualired application of 1x3 norms through the 

exercise of the trained discretionof the prorecuror as an adminis~raroroiiusrice." AB.4 P R q t C T  
uz Srauo~ms i o n C n r w u r ~ J ~ s r l c k  STISDIRDS R L L I T ~ G T O T H L  PRostcrrlu\ FLXL. 
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Ian yer resprinsible for inrestigating complaint~.51 evaluating th r  suf- 
ficiency of the er idence, and determining \+ hether charges shuuld bc 
tried. and,  if so,  by what le ie l  of court .6Z It can be argued that dn 
independent prosecutor rvould he likely to be more even-handed than 
a commander in his treatment of alleged offenders, e.g. , the prosecutor 
\I ould not gi\ e preferential treatment tu officers or senior noncommis- 
sioned officers or "cmer up" incidents nhich might reflect adrersely 
on the i r m y  as an i n ~ t i t u t i o n . ~ ~  These apparent advantages are easily 

. .  
greater capabihv for pririiding lust& ~n a particular case 

4q to prcfercnrial treatment,  or oicrchargmg. I haie seen nn eiidencr IO indicate that 
commanders arc more error m , a e  than rhc aieraee civilmn ororecuior Time and s ~ a c r  di, not 

problem of u h a  IS to file charger and m i t e  the decision co prosecurc 
the same prirblem uould exist I" the military in this area as exists I" 

uitness the dlfficulrg of appainrmg an "mdependenr" pros 
e Yam, Tbi S p d  Pmwutor $n ibr Federal Syiam 4 Propaid 
I )  The authors suggest char courts should rake on the task o f r  

ent of the \mencan Bar 4iioc1armn apprtnrrd a Special Commirrzc 
unFrdera lLau  tnfurccmenr 9genciei  Oneof~rsprolectl~rmdetermrne nhetherthe 
Gencral. t i  ha i s  p l m c a l l )  responiibleru rhe h e n d e n t ,  nughr to ha\e rhe ulrimare responi 
for inreirigaring and prviecuring some types of federal inmrs  I 1  <.RN 1- R ~ P  2 1  18 ( 
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outweighed by the disadvantages. T h e  basic f l a v  , it seems to me, is 
that \ \ e  cannot hold the commander responsible for carrying nut his 
mission, ~ h i c h  requires a well-disciplined unit, if we give to an 
independent command, albeit staffed hv lawyers, the authoritv to 
maintain the kind of lau and order u ithi; the unit \I hich v ill e n c h r -  
age good discipline, high morale, and unit esprit. 

In the military at present, commanders exercise broad discretion 
u hether to prosecute. Any person subject to the Lniform Code of 
Alilitary Justice may prefer charges against any other person." Those 
charges are then foruarded to the soldier's immediate commanders5 
u h o ,  after a preliminary inquiry,5B may dismiss the charges, impose 
nonjudicial punishment5' or forward the charges, together u ith the 
evidence supporting the charges, to a higher commander recommend- 
ing disposition by court-martial. Each higher commander has the 
same alternatives, limited only to the extent that he may not direct a 
loirer commander to prefer charges if the lower commander feels it 
\r.nuld be inappropriate.js or may not "direct or recommend'' that a 
lower commander impose nonjudicial punishment for an incident 
n hich might otheniise be handled informally.5g T h e  conrening au- 
thority is encouraged to dismiss charges \I hen "they are trivial, do not 
state offenses, or are unsupported by arailable evidence, or  because 
there are other sound reasons for not punishing the accused v i t h  
respect to the acts alleged."80 T h e  Alanual for Courts-Aiartial pro- 

Several factors operate ~n rhe military to prebenr abuse of discretion ( I )  the .Army. \-&by. 2nd 
i a  Furce hare central criminal miertrgatne agencies chore  reponr are dlsrributed to higher 
headquarters, making It difficult. If nor impossible. for a louer commander to conceal alleged 

erriceman ro u r iw  his congressman. 10 U S C B 
ierricemen exerrise this right. rends to pre\cnr 
incidents are Sometimes no( reported abaie the 

victim-nffender level. 0 )  from time immemorial. O ~ C  of the gauges of leadership IS the court- 
martial rate in a unlf for purely military offenses. such 8s inrubordinarion or unauthorized 
absence Thus commanders try to aioid cuurti-mar1111 for such offenses 

4 maprnynf rhe  membersof the DODTarkForccon the Adminsrrarionof . \lilmryJurtse 
m the k m e d  Forcer concluded thar"rysremir racial discrimination exists throughout the armed 
seri ices and in the military p f i c e  system " 1972 DOD Task F u n ~ t  Rb.~onr. rrrpre note 1.. at 
2 2 .  The  S i . \ C P  Report concluded, after surreying the administration of military JUEIICC 

ssstem m the U.S. forces ~n turope, thar 'large numbers of black soldiers b e h e  rhar rhe 
military lustice system I S  discriminatory and m i u s  " S I . \ C P  REPORT rupro niife I;, ai 5 .  

"'Uniform Codeof\LilaaryJuirice art .  10 [hereinaftercited UCMJI, 10 'U.S.C ! 8JOf19:Oi. 
M i \ L l L  FOR C O L R T S - M % R T I a  L\ITED SrrrEs 1 29b (re\ cd 1969) [heremafter cited a i  
\LL\L]. 

"\IC\l. 'up" note 54,  It  1 3 1  
" I d  at  1 Jlb 
"'id *I IT 32d-/ S a n i u d i c d  punishment IS minor punishment uhich  can be imposed by a 

commanderuponamemberafhircommand. LCI l Ja r t .  15, 1OC S.C B8lj(l97Oi.Saenore72 
,n/ra I -  

" S e r ,  e t ,  Cnired Stares ,. Rixera, 45 C I I  R. 5 8 2  f I . C . \ l . R  1972). 
".AR\I\ R~GUL%IKP 27-10, ch 3 ,  11 I .  d ( S o $ .  26, 1968) 
'o'v\ICMnrpro note 54, ar 11 3U, JJJ 150; i B A  S T < \ D + R D S  01 THL h O 9 I C L T I I I \  FL\c- 

rio\,rupro note 50, at 5 I 9, uhrch are applicable m the .*my. ret forth objective criteria for 
determining z herher thcre "sound rea i im ' '  exlit .  
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vides that the maximum punishment for the offense charged. the 
chardcterofthe accused, and his prior senice should be considered in 
rcaching a disposition of the charges.61 This  procedure. including the 
recommendation at  each echelon uf command, is designed to ensure 
proper exercise (if broad prnsecutorial discreticin so that charges u ill 
be handled at as I i i ~  a level 25 is consistent n i th  appropriate and 
adequate p u n ~ s h m e n t . ~ ~  

i l l u n  ing the commander to decide \I h i m  to try by court-martial is 
cr~nsistent \I ith the concept that a commander cannot be held respon- 
sible for mission accomplishment unless he is given the necessary 
resources and authiirity. As a I an  -abiding en\ irunment is essential to 
good discipline. nithout which the unit cannot hope t r i  succeed. it 
foll i ia s that the commander must  hare sufficient authority to enable 
him to maintain the required degree uf la\! and n r d ~ r . ~ ~  To use d 

ci! ilian anaIug)-. rhc electorate should not hold a mayor o r  a governor 
rccpiinsihle for a breakdonn of gorernmental functions caused by 
hrcakdoun in lau and order unless he has been given adequate re- 
sources fin la\\ enforcement and authority to influence the police and 
prrisecutors to perform their duties properly. 

. h i t h e r  flau in the Bavh proposal is that it uould split the respon- 



19751 FLTURE OF MILITARY JUSTICE 

sibility for the administratke management of soldiers, including their 
reassignment or their administrati\-e discharge, from the responsibil- 
ity of deciding tvhether they should be prosecuted. \ \hen  a soldier is 
alleged to have committed an offense, the basic question presented is 
\\hat is the best disposition tn be made of him. considering his prior 
record, his ability and training, the nature of the offense and its impact 
on discipline, and the nature of the unit's mission. T h e  responsibility 
for providing an ans\:er to this question should not be di\ ided be- 
tween two people. nne \\ ho has an o\erall responsibility for creating 
and maintaining discipline. and the other who has no responsibility 
except tn consider the nature of the offense and to determine B hether 
the evidence \I ill support a trial by court-martial. T h e  proposed split 
of responsibility means that neither the  commander n o r  the  
prosecutor will be able to consider all of the alternatives that should be 
available in determining the best disposition of the matter.B4 An 
inherent conflict betueen these t\m decision-makers is bound to 
result, not necessarily because they disagree, but because neither 
person has access to sufficient data to make an informed disposition. 
Law enforcement is a difficult job under the most falorable circum- 
stances. that is, \I hen all its aspects, from police selection and training 
through the Judicial process to correction and rehabilitation, are 
carefully coordinated. To split, deliberately, the responsibility for 
la\\ enforcement in the military is to plan for failure. 

T h e  Bayh proposal is also faulty in its assumption that the best way 
to improve militarj- justice is tn make it more like cirilian criminal 
Justice. There is little support for this assumption.85 Although several 
billions of dollars hare been pumped into state la\+ enforcement 
agencies in the last feu years, the crime rate is still high.e6 -\n 
examination of the commentaries supporting the -\merican Bar As-  
sociation Standards of Criminal Justice reflects a c 
justice system that needs drastic overhauling in many of the states if it 
is tn serve either society or the a c c ~ s e d . ~ '  

RLP(IR1S (1971) !1972). 
b'Former United States Supreme Coun Jusricr Tom C Clark, chalrman of the .AB4 

committee charged uirh mplementmg the Standards. has reponed that the task is an onerous 
one "\-of only are 51 e faced u irh oterhauling an antiquated and neglected syirem but also z Irh 
brrnging uniformit? to 50 drffercnt systems rnrcrliced v l r h  8 federal system.' Clark, The 
Impkmrnman Staq-llhrrr I l i  ;Muit Go 5 5  J L D I C I T L R E  383 (19-1) 

-\nrhony G hure rdamof rhe  Sranford Cnnersay  la% iaculty has sugeerred theurgenrnrcd 
to appraise cnil ian criminal ~ u i t i c e .  nor b? a dlscurrian of rights the crlmmal has bur by 
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My judgment as til 1% ho should exercise prosecutorial discretion in 
the militarj- is. of course, subjective. \I>- experience has been that the 
senior commanders \Tho exercise court-martial jurisdiction are gener- 
ally fair-minded men of inregrit>-. Civilian la\\ j-ers 11 hu defend crimi- 
nal case, in both mil i tan and citilian courts havr told me that cum- 
manders are n o  more guilty of "orercharging" thdn many ci\ilian 
prosecutors. O n  balance, I \i c~uld k a l e  the decision to prosecute I\ ith 
the commander, but nnly after he has receiied the adr ice (if his legal 
adiisor. Further, his legal ad\isor's determination that the expected 
e~ idence  i y  insufficient to establish a prima facie case should be 
binding on  the commander. Ifit is decided to file charges u ith a court, 
the legal advisor u ould be responsible for providing prosecution 
counsel. T h e  result vould k that the commander's legdl advisor 
uould perform duties similar to those of an attorney general of many 
states; he \rould nor nnly be the legal advisor to the commander 
(similar to a got ernor), bur he oould also be responsible fnr prosecu- 
tion of cases in the command (similar to a state). .Adequate protection 
til the accused o d d  be proiided by a probable cause hearing before 
an independent representation by an independent legal 
counsel,8Y trial by a randomly selected jury presided over by a n  
independent judge.'O and, in the event of conviction, appellate res-ieu 
by independent, impartial tribunals." In my I-iev this system \rould 
best serve the accused and the armed forces. 
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There is an additional assumption in the Bayh and Bennett bills 
\vhich \varrants brief comment; that is that a military lawyer \% ho is 
independent of command would make a better prosecutorial decision 
than a military lauyer  uho  is the legal advisor of a commander. 
Presumably, both laxi yers would come from the same legal corps and 
both \rould have about the same experience and training. However, 
one would spend full tirnr ar a prusecutor, u hereas the other u ould be 
i n d v e d  onlv in those cases arising in his command. There is some 
danger that the full-time prosecutor might be rated for promotion 
purposes on his conviction rate, as there would be little else to consider 
in judging his capabilities and potential. Under these circumstances, I 
am not persuaded that the full-time prosecutor will make the better 
decision, if this means a decision that best balances the rights of the 
accused against the needs of the military community 

IV. THE MLIT.\RY DEFENSE C O U N S E L  

Free legal counsel is provided to the military accused at all stages of 
a case, from initial interrogation through appellate revieu, without 
regard to his financial circumstances.'z I t  seems, therefore, that the 
defense leg of Chief Justice Burger's tripod is a strong one in the 
military, being even more protective of the accused than the AB.\ 
Standards, u hich would provide free counsel only to a person "who is 
financially unable to obtain adequate representation without substan- 
tial hardship to himself or  his family."'S But the military system 

U S C.6866(1970) ThererEnoprovirionforare\ieu oforhercases byapdic idtr ibunal  The  
Bavh and Bennert legislorion ar sections 869 provide that such cases be rwieued by the Judge 
Advocirr General Far an alternate proporai, see note 104 mrra 

1 2  10 L.S.C. 6 832 (preliminary inuertrgstmi. 61 827 m d  838 (trial by pneral or special 
court-marnal), 1870 (appeal); United Stares Y .  Tempia, 16 l,.S.C.M .a. 629, 37 C.\f R. 249 
(1967) (custodial interrogation); United Srrter \,. *dams. I S  U.S.C..M A. 419, .KIC.Ll R. 1 5 1  
(1969) O m  up) It is a general rule ~n al l  the senices rhar an accused may confer w a h  free legal 
counsel before he deader to accept nonludicid punirhmcnt from his commander under LCMJ 
an. 15,  10 U.S.C. 6815 (1970). -\r acceptance of such punishment, except on shipboard, i i  

mmlu to the ~ i v i l i i n  practice of "forfeiringcollnreral," it is clear that rhe s e n i c e s  are more liberal 
m affordingfreecounrelto [he accuxd chanrhehB 9CrimmalJusrice Standards, uhich provide 
far counsel 'in al l  criminal proceedings for offenses punshable by loss of I~beiry, except those 
types of offenses for which such punishment i s  not likely ED be imposed . ".AB.% PRuIccT 

S t n i L t s  64 1 Of COUPID, rhir pm\irion of the standards must nou be construed m light of 
hrgersingerv. Hamlin. 407 U S. Zj(I9iI),holdingrhatrbrentaknouingand mrelligentwiirer 
imprisonment ma! not be impared unless the accused ii represented by counsel at hir criai The  
Argrningrr guideline %LE adopted b) the military for mal i  hp rummiry cour t s -mar t i  (whxh  
can ~mpore one months  oafi in em ear) in United Stater % Alderman. 12 U S C L1.4. 298, 46 
C.M.R. 298 (1973). In Daigle x Warner, 490 F.?d 358 (9th Cir 1973), the court held rhar the 
sixth amendment righr IO coun~e l  does nor apply co trials by summary mum-mamil but due 
process \I 111 r e q u r e  coumei if o m  IS necessary to enzble rhc accused IO present some defense or 
mitigation 

"hB.A PROJiCT 0, S T i \ U \ R D S V J R  CRlMI\XL JLSTICh S T + I D I R D S  RELITIYGTU PRO- 
\ l L n ~  D L P ~ S E  SER\ICES. m j m  nme 7 2 ,  a t  66 1 As the lowest ranking cnhrred man in rhe 
Armvnou receives more than $3,9OOpryear(S4,3W aherfourmonthr'reruicei, plusclorhing, 

U\ ST\\D<RDS FOR CRl\II\1L JLSTICi.  STi\D<RUS REL47lhG TU PROVIDlZC DhFEVSL 
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suffers frum the fact that the free counsel is an officer \i hci I S  usually 
assigned by the convening authoritr from the office of the staff judge 
advocate, ;! hich also prorides prosecution cnunsel. 74  Thus  the prac- 
tice appears to riolate the spirit. if not the letter. (if section 1 4 of the 
iB.A Standards for Pro\ iding Defense S e n  ices, \\ hich requires that a 
defense la\\ yer have professional independence and be "subject to 
judicial supervision only in the same manner and tn thc same extent a 5  

are la\\ yers in prirate practice.'' 7 5  

T h e  deficiencies of the above mi1itar)- practice can be summarized 
as follon s :  ( I )  A client may have less confidence in a la\{ yer assigned 
by the convening authorit!- than he uould in an independently as- 
signed I a n  yer; 76 ( 2 )  a counsel may have less confidence in his on n 
independence than hc u ould if he o\\ ed no obligation to the command 
staff judge adTocate. \ \ha.  for all practical purposes. is in chargeufthe 
prosecution; " ( 3 )  the conrening authority can assign the "tuo success- 
ful" defense ciiunsel to the pmsecutiim or to duties other than defense 
uork;  and (4) counsel may prosecute one day and drfend the n r s t .  
performing disparate duties which require handling of police and 
criminal investigators in radically different n a)-s. 

ranoni. quarters. medical fare,  and related h e n d m  II is possible char many m h a r ?  ac~uscd 
mighr not qualie for free iziuniel under rhi  Standards. particulari)  a i  the! may m n r m u e  t,, 
draii their pay until completion of appellate reiieu fa l lou~ng thclr c o n i ~ c t m n  

"Whough a staff p d p  adrocate has many other legal dutiei leg, he ~ c n c s  ai General 
(.r,uniel for his commander) m the criminal lati Reld. he performs duties iumeu hat s~mllar IO 

thoreofa  L-.S District \nome?, tn that heir responsible f<wmiesrlgariun m 
cases For A discusrim oirhe prublemi presenred by rhir pracrrce.iic \lurph! 
Couniil L'nuiudEtbicr r j r m  LnuiuolAd;nmtr. 61 C O L L U  L Rbi  2 3 3  11961). 
6'. P I  

7 5  \ SI  \ \ U \ R U i F ( I K C R I I I I \ I L J L S T I L I .  S r <  
I\G D i 5 1  4 TheBavhandBenneolegiilationp 
ciiuniel may. at  an) ilme, at Gvrernrnenr cxpenir. seek such callateid rellef ai he deems 

for u rifs  of ccrtiorarl t o  the Suprrme Coun. both o f u  hxh haie been propnrcd. such c 
attacks iiould he unneceisarv Sir C u m  l i i R i ~ i i n r \ . r u p r o n o r r  !I. st  2 & 2  
21-22  (1Y:l) In the interim's milirar! l a  n the Army may act a i  c w n s e l  ~n a c 
arracl ~n rhe federal courrs on13 u Irh the a af thrJvdge  xdiocarc General F ~ m i s m n r  for 
requeiringrhir ~ p p n n a l  aurhorice the ccq counsel to reek rhciupporrofthc Chiefof th i  
Defense \ppcllare Diiirionanaprii i leged b a r s  kxin R L G L L I I K ~  2 - 4 0  w I -4uunc  I-, 
1'2-31 Such iallarcral a m c k r  during the pendency of proceedmgr 
becaurcaf therrhaurrivnuiremedierdocrrrne Gurlki Schrldcr. 310 
Bond, 395 C S 683 (1969) B u # m  Parm ! Daildron. mi U S 3 4  

' (1 1 9 ' 2 D O D T i 5 h R m ~ 1  R L H I R T . ~ U P ~ ~ ~ O ~ ~ ~ ~ , ~ ~ ~ I : S ~ ~ C P  
13 T h e S x ~ C P r i p o r r r i n d i , h o i i e i e r .  tharb lachro ldwrm G e r m  
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T h e  military practice has recently drawn criticism. T h e  Standing 
Committee on Ethics and Professional Responsibility of the American 
Bar .issociation, after considering the manner of furnishing military 
defense counsel in the Coast Guard, urged that \%henever possible, 
trial and defense counsel should be afforded different facilities, should 
answer to different superiors, and should be assigned either as a 
prosecutor or defense counsel while assigned to one command.80 

T h e  1972 Department of Defense Task Force Report on the Ad- 
ministration of Military Justice in the Armed Forces recommended 
that "[all1 judge adrocate defense counsel be placed under the direc- 
tion of the appropriate Judge Advocate General. . . .''81 In  response 
to this recommendation, the Secretary of Defense directed the mili- 
tary departments to "submit plans to revise the structure of the judge 
advocate organization to place defense counsel under the authority of 
T h e  Judge Advocate General."82 

. is  early as October 1972, the Air Force had assigned its defense 
counsel for general courts-martial (the court of general criminal juris- 
diction) to the Air Force's trial judiciary division, which operates 
under the supervision of the .air Force Judge Advocate General. In the 
light of the 1972 D O D  Task Force Report and the directive of the 
Secretary of Defense, the Air Force began to implement an Area 
Defense Counsel Program in January 1974. Under this program, all 
defense counsel would be assigned to the Appellate Defense Division 
of the Office of the Air Force Judge Advocate General, uould  be 
located in separate facilities on each base, and would perform their 
duties under the professional superrision of chief circuit defense 
counsel in each judicial circuit. T h e  circuit defense counsel would be 
supervised by the Chief of the Appellate Defense Division. Area 
defense counsel uould  be responsible for defending in special court- 
martial cases, counseling the accused in Article 1 5  cases, and defend- 
ing respondents in administrative proceedings which may result in 
adverse personnel action.83 

In response to the directire of the Secretary of Defense, the Army 
and the N a y  hare also submitted plans for an independent defense 
corps. T h e  Army plan is similar to that of the Air Force, i . e .  .there 

m 19i2 DOD Tksk Fonci RLPORT. supra note 17,  a t  12+25 
B2 Secretary of Defense Memorandum, Subject: Repon ofrhe TaskForce on the 4dminirrra- 

tion of \ldirary J u m m  m the Armed Forces. Jan .  1 1 ,  i971 
a a 1 2  A I R F u R C L J I G R L R ) R T L R B B ( D ~ ~ .  1971) The  AirForcauar berrerabierhanirsrirrer 

senices to furnish d e f m x  counsel far generai courts-martial from a cencrai office, nor oniy 
beciure of the a\ailabiiiry of in-house air transport. bur also because its caieioad is small For 
example, for the fiical year ending June 10. 19i2. the Air Force had only 162 gsnerai courts- 
mamil, compared IO 2217 in the .Army and 871 in rhe S a v y  The Cos t  Guard had sh. The 
figurer for special courts-martial are camperable: 2245 far the .Air Force, 16.61 1 for the .Army, 
9796 iorrhe Sa,)., and 167forrheCaarr Guard C o D i C o \ l \ l ~ ~ ~ l i R t W R T s ( l P 7 2 ) . 1 ~ ~ ~  note 
2 1  
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nould he a separate defense corps, organized by .Army judicial cir- 
cuits, and serving under the professional superxision of a chiefdefense 
counsel who \vould he responsible tn the Judge Advocate General. 
Prior to implementing the plan. humever. the Army has directed that 
offices of defense counsel \I ill be "visibly separate'' from those of staff 
judge advocates and prosecution c o ~ n s e l . ~ '  This  v a s  follo\red by a 
strongly worded directiT-e of the .Army Judge Adrocate General to all 
staff judge advocates, adLising them that, pending action br  the 
Secretary of Defense on the separate defense corps concept.' the>- 
should raise the competence and independence nf their defense coun- 
sel by training, by establishing a fixed pattern of rotation of counsel. 
by designating a chief defense counsel n h o  uould supervise nther 
defense counsel and uiiuld be responsible only to the staff judge 
ad\ocate or his deputy, and by providing facilities for defense counseI 
uhich can be identified as separate by the military public.8s 

T h e  S a \ y  plan for a separate defense corps. scheduled for im- 
plementation im July I, 1Y74. generally provides that all trial person- 
nel, to include the judge and counsel for the prosecution and defense. 
\I ill be assigned to S a y  Legal Services Offices throughout the \I odd ,  
each nf \I hich M 111 have a judge advocate as the officer in charge. T h e  
latter \I ill perform his duties under the professional supervision [if the 
h-avy Judge Advocate General. In a sense, the S a v y  plan conforms 
rather closely to the organization proposed by the Bayh and Bennett 
legislation. 

T h e  chiefobhtacle to the implementationof a separate defense corps 
in the Army and the S a i y  is the need fnr additional judge advocate 
personnel tn staff the separate organization; there is also a shortage of 
experienced defense counsel to serve in a proferrimal rupecviron 
capacit).. Increased use of paralegal personnel to m i s t  both prosecu- 
tion and defense counsel i s  being emphasized in the Army as a means 
nf alle\iating this shortage. 

Although the military senices and their Judge .Advocates General 
are acting in good faith in attempting to improve the quality and 
independence of defense counsel, it is apparent rhat the shortage of 
judge adwcates. particularly experienced judge advocates, 15 i l l  delay 
the establishment of \\orld\iide separate defense corps in the Army 
and the Na \y .87  Until such an independent corps is created. the 

8<Letwr ,  Deparrment o i r h e  u r n ) .  Sublecr. Suppurt ior \ l h r a q .  Legal Louniel.  June  15 .  
1971 

85L~rrcr ,  OfficeofThr Judge 4diocare General, Depanrnrnrofrhe i r r n y ,  Subircr Proud-  
1"s idequate  Dcienre Senlcei-The Defense Caunrei, 4uguir 24, 19'1 

B61nformarion about the \-e,? plan % A I  furnished lniormall? on \larch 5 .  19-4. b, rhc 
officer-in-charge o i  the \-aiy-%larme Corps Judicrarr i c t n i f )  

' ' E ~ n ~ i r  Bliupra H.R 4606 92dCong.. I $ f  Sesr. (19.1). would harerolicd,  r,rairirredm 
s o l ~ m g .  rhlr Ehortagcprohlem bypmiidingprufesrional payfr~rmili tar)  1aii)eri  s~mi lar  r r  char 
pnnidrd  for militan. doctors i lfhough this hill parsed the Haurc of Represenrariiri m a n # -  
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defense leg of Chief Justice Burger's tripod must rely for its strength 
on the professional integrity of the young military lawyers who sen-e 
in the trial defense role. A s  in the past, there is evidence that they will 
p e r f o m  their duties in a professionally independent manner and will 
not allom themselves to be intimidated or coned by eitherthe actualor 
supposed harassment of a military superior.88 

V, THE .\IILIT.kRY TRI.kL J U D G E  

Since it came into being in 1951, the United States Court of 
Military .ippeals has striven to ensure the judicial independence of the 
military trial judge, even though he was, for a long period of time, a 
member of the convening authority's command and a member of the 
office of the staff judge advocate of the convening authority. In one of 
its early o inions, the court declared that the law member's (predeces- 
sor to thef)a\+ officer and to the military judge) position with respect to 
a court-martial is  "closely analogous to that of the judge in the criminal 
law administration of the civilian community. . , , He is the court- 
martial's advisor and director in affairs having to do  n i t h  legal rules or 
standards and their a p p l i ~ a t i o n . " ~ ~  T v o  years later the court em- 
phasized its intent "to assimilate the status of the law officer wherever 
possible, to that of a civilian judge of the Federal system."g' Thus  it 
came as no surprise to hare  the court clothe the law officer with the 
pone r  to declare a mistrial in a proper case, despite a lack of authority 
therefor in the Uniform Code of hlilitary Justice or the 3lanual for 
Cou1ts-3lartial.~~ The  3lilitary Justice ;\ct of I968 created a trial 
judge \rho mas divorced from the commander who comened the 
court-martial presided over by the judge.92 Because he has judicial 

mously, the Congress adioumed before 11 could be considered by the Senare Legrrlarion has 
been enacted by the \mty-Third Congress rhich w111 help. bur noi i o l ~ e  rho rharrap 
pmblcm br permirring each service 10 rend 25 officers per year to l au  school Pub L So  
9J-155, is;! (KO,. 16, I97Ji(U S .  CuDtCo\G.  & A D  h L I k 4 1 3 6 ,  to brccdrfied at I 0 L . S  C 
52W4). 

"The 1972 Department of Defense Task Force reported. 
[Slome defenrecounselstaredro rheTarkFarce that they ha\e been harrssed by their 
commanders and e t e n ,  m some cases, by their  sraff judge adwcater a h e n  the) habe 
zealously defcnded cases of particular mtereit to the cammind Same defense ~uunse l  
felt chat, because they had conducted successful defenses in a number of cases of 
special Lnterest to the commander. they were reassigned ID less desmble durm u n h m  
the office ofthe staff judge advxate .  Undoubtedly, such pressure has occurred from 
rime IO time, bur it appears nor t o  .be per\asi\e 

11 I972 DOD T i %  Fonci R w m T ,  iupm note I:, at 66-5:. 
"Lnired States b .  Bar)., 1 U S C . 
eoLnited State3 \ .  Bmak. 3 L.S.C 714 7 2 2  1 4 C  M R 132 I*u(1914). 

United Stares Y .  &chard, 7 U.S.C 

211, 210. 2 C.WR. 141, 146 (1952) 

46.21 C.'\I.R. 1'2 (1956)'Fur discursmnr ofthe 
C O U ~ ' S  de~elupmenrofthe independenceofthe Ih  officer, s e c \ ~ ~ l l c r ,  Who.M&thlm; 0 ,pern  
"FedmlJudgP? ,  4 M I L  I-. R i \  19 (19591, Cretello and L>nch, The WhtwyJwdp. Mdzrwyor 

Judge?.  9 C I L l F  \\tSTiR\ L R h i  i 7 ( 1 9 7 2 )  
" k l  of Oct. 24. 1968. Pub. L. S o  9C-632, 8 2  Star. 1331 Th.: court eyercircd m esrly 
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independence. training and  espericnce, and  the firin support of the 
Cnitcd States C:mirt of \liiitary \ppcals. thc niilitdr>- trial ludgc is 
clearl! a strong leg on o u r  tripod rif justice Hiiu ever. there ha\ e been 
suggestions that the trial ~iidge. a l thmgh indcpcndcnt of ciiinmand. 
lacks inan! iifthe judicial piix%ersof his citilian FIe hds 
iinly a limited crintempt piiuer. 94 He dues n o t  hale  a bruad sentencing 
piin mqi Hr ha\ little. i f  any .  authority to grant eutraordinary relief. 
a \  hc is dppointed to preside o i e r  trials o n  a casc-by-casc basis. 
Lacking a continuing lurisdiction. it i\iruld be infeasible for him t i ,  
exercise an "a l l - \ \  Tits" poxrer siniildr til that permitted a federal trial 
~~~dgc.~~'IlheC~id~C~imniittee Keports for 1Y6Y.  IY70 ,  1 Y - I ,  and I'IT? 
indicatc that legislati\e proposals are bring ciinsidered \\ hich uiiuld 
gixe the trial judge increased authurit)- in the ctintempt, sentencing. 
and cstraordinary relief areas.gi Similarly. the Bayh and Bennett 
proposals prn\ide for increased p o \ i e r ~  of :he militar!- trial jlidgK in 
these thrce areas.Hb 

T h e  a b m c  prriposals \i iiuld inipr,i\e the adniinistratim i,fcriminal 
jiistice in the niilitar!-. \ \  ith the adient  o f the  ne\\ I!- approxed .iR.\ 
Standards of Judicial idministratiirn, hi,\\ ex cr. thc organizatiimal 
structure i i f  the military judiciary. from top to bottriin. should bc 
studicd to see if i t  can and sliuuld coiifiirm to those standards. \ 
cursory comparison uf  thiisc standards u ith the cvisting military 
Iudiciary shii\\ s that thcre are s ign i f i can t  differences bet\! een the 
prcscnt militar) judicial organization and  the unified court  system and 
unified court structure cn\isioncd by scctirins 1.10 and 1.1 I of  the 
n c v  stand.irds.Rq 4 brief discussion of some of those differences 
f0l1,1\\ 5 .  

T h e  llilitar>- Justice . \ct  of 1 Y 6 8 1 0 0  established in each ser\ice a 
wparate militar!- trial judiciary. 51 hose membcrs are assigned to and 
directly responsible to the Judge .\d\ucate General of their s en  icc. lo' 
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It also created a Court of l l i l i tary Revie\+ for each service. whose 
members are like\+ ise directly responsible to their respective Judge 
Advocate General.1oz Although these trial and appellate judges are 
free of the influence of commanders in the field, they do not have the 
independence and tenure suggested by the new AB 4 Judicial Admin- 
istration Standards Relating to Court Organization. T h e  present mili- 
tary judicial organization would be similar to the federal judiciary if 
the federal judges performed their duties under the direction and 
supervision of the Attorney General, or  similar to a state system if 
state trial and appellate judges serred under the direction of the 
attorney general of the state. Further, certain quasi-judicial functions 
are performed by the Judge Adrocate General,lo3 \+ ith the result that 
legal opinions on questions arising in court-martial trials are issued, 
not only by trial and appellate judges, including the judges of the 
Court of the hlilitary Appeals-the supreme court of the military- 
but also by the Judge Advocate General of each service. This judicial 
system is a far cry from the unified organization prescribed by the 
.AB.% Court Organization Standards.lo4 

(19'0). uhich probide, \ $ah  respectto the .Army, that the Judge .Adiucare General~halldirecr 
rar)-lanyeri)~nrheperformanceofrheirdurier. The rffccroirhii i f a t u f e n  
Jan. 17. 10 L S C.  581.(1970), proiidmg, meffecr. rharna one rubiecrro 

the UCMJ shall rnrerfere r i f h  or influence the performance of a ludrcial function under the 
UCMJ 4 violation IS punishable under CC\lJ a m  98. 10 C.5 L 5898 (1970). 

lolUC\lJ a n  66, I0 I S C 8866 (1970). The court, an intermcdiare appellarr C O U I I .  has 
iacr-findingpoueruith au rhorq  to mitigateorcommute the sentence iffound to be inapprapri- 

l o3LChiJa r t  69, IOU S C 8869(1970) . imongotherpuuerr.  theJudge \d\ocatrCaneral  
of each ieri ice may grant prrconiiction relief IO perrons coniicred by couni-maiiial L! hose 
c a w  %ere not revieued by a Coun of \lilirary R w l e ~  Under the same article, the Judge 
4d rocae  General 11 aurharzed IO refer centam cases to the Court of \blmr! Rer ieu ,  e e granr 
the accused the rrghr IO haw his case consrdered by the mun. 

10'In addition fo the commander's correctlie puuer under UCMJ a r t  1 5 ,  10 V S C 6 8 1 5  
(1970). the military has a rhree tiered trial court system, consisting ofsummary, special, and 
general coucts-mirtiil L'C!viJ a r t  16. 10 U S.C. 5816 (1970) The  iB.4 Judicial 4dmmrrra- 
tion Standards relaring to  Courr Organirarion 5 I 10, recommends a single trial coun of general 
Iumdictmn 4 similar recommendation had been made b) the Pou t u  R ~ w n r ,  mpm note 15. 
iihich, in 1960. had recommended abulitionoirherummary and specialcourts-martial Borhrhe 
Bayh and Bennert legislation a d d  climinafe the summary court-martial, Senaror Bayh fa\or-  
~ngretenrionofrheprerenrgeneral~ndspccialcoun-manel, S. 987, 9 ldCong  , 1st  Scrr. S88I6, 
818.819 ( i971) .  and Congressman Bennettfararingan"upper" and"louer"coun, uirh a rarher 
bizarre di\mon of jurisdiction. For example, the "upper" court could tm f a r p r y ,  hut not 
larceny: the " Iowi ' ' cour t  could try larceny but not forger).. In both instances they a d d  haw 
pmrdiction over these and other ci\ilian-rype offenses only i f  they uere committed cuutside of 
the Cnited Stater. See H.R. 291, 91d Cang . 1st Seis 55816, 818, 819 (1973). 

Mhile conriderition should be giren LO a unification of the trial C O W  S ~ T U C I U ~ ~ ,  i t  i s  a i m  
important that the highly fragmented appellate I I ~ U C ~ U ~ C  of the military be studied to see if i t  
shouldconformtorhe 484 standards In additiontorhequasr-ludicla1 pouerr m u  exercised b) 
the Judge .Adwcate General, ret note 101 Iupm the convening authority of each court-martial 
periorms an iniris1 legal ~ C V I C N  ofrhe record and determiner rhe legal sufficiency oirhc findings 
and rhe sentence. UCMJ arrr 6 0 4 4 .  10 U.S.C. 5586044(19701. Records uhich inwl \ e  a 
general officer, death, or punm~e discharge or confinement ior one ycai or more are (hen 
fonrardediorappel la rerc i ie r  by theCounofh~, l i ra ryRc, ieu  CC\LJart. 66, IOU S C 5866 
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. i n  ddditional \i eaknesr of the militdr)- judicial s p t e m  i z  the lack of 
stdtutiiry prcjvision for a military ludicial conference or council o r  for 
the Cuurt (if \lilitdr>- .ippeals to  primulgdte uniform rules for the 
administration of inilitary lustice.'05 Clearly, 11 ith thr adbent of the 
ne\\ Judicial .idministration Standdrds, the militar>- justice system 
shuuld be sur\cyed objectively and dnalyticall>- to determine \\ hcthcr 
it can o r  shuuld measure up tu those srandarda \I hich are  designed to 
establish d court system tu "serxe the courts' basic task rif determining 
cases justly. promptly, and economically."'06 Surely, the militar! 
cannot quarrel ith this iibjecti\e. 

\ I .  co\-~:LusIox 
Since the llilitar>- Justice k t  r1f 1'168 \I as enacted. the services h a w  

continued to expand the respon5ibilit!- rif military judges and to search 
fur 51 ays to pro\ id? more independent, miirc expcricnced prrisecutors 
and defensc criunsel. 111 sen  ices have adnpted, s o  far as they drc 
applicable. the .American Bar ;\ssociatiun Standards fur Criminal 
Justicc. CnquestiunabI>-. hi,\\ e\ er ,  Icgisldtim is needed to pcrniit 
furthrr miidrrnizatiun (if the system. I t  is unreasrinablc to think that 
thrrr  cuuld be a rcxdutiun in ckilian criminal justice \I ithriut it\ 
haXing an impact iin militar). justice. Paradoxically and unknoiin to 
many of its se~eris t  critics, the military hay been in the vanguard (if 
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this criminal la\+ revolution. and thus has feuer  changes to make to 
modernize itself than many of our states. Because the military has 
proved that it is capable of administering a system of military justice 
that fairly protects the rights of the accused and is ail l ing to make even 
further evolutionary changes in that system, national security should 
not be jeopardized by an overreaction to the incessant clamoring of a 
f e u  critics, several of whose writings reflect a lack of objectivity. 
Fortunately, as in the past, Congress will provide the armed senices 
with an opportunity for a fair hearing before changes are made. 
Legislation will undoubtedly be enacted to strengthen the authority of 
the military judge, the independence of defense counsel, and to a 
certain extent the independence of the appellate courts. .As a mini- 
mum,  this legislation should provide that (1) military juries be ran- 
domly selected; (2) military judges of general courts-martial (as ue l l  as 
military appellate judges) be appointed by the President to permanent 
courts for a term of years, be e m p o w r e d  to issue extraordinary writs 
in support of their authority in the administration of military justice, 
be authorized to  impose sentences, including probation, in all except 
capital cases, and be given broadened contempt po\%er; (3) a l l i l i tary 
Judicial Conference, headed by the Chief Judge of the Court of 
Military Appeals, be established and given power to  prescribe rules of 
procedure and e\-idence; (4) an accused who has exhausted his military 
remedies by appeal to  the Court of Military Appeals, be permitted to 
petition the Supreme Court for a writ of certiorari; ( 5 )  defense counsel 
be made as independent of command as possible under the circum- 
stances and be given a fair opportunity to compete for promotions; (6)  
adequate administrative and logistical support be provided to permit 
the military judiciary to function independently and efficiently; and 
( 7 )  commanders, at all levels, be completely reliered of the responsibil- 
ity of exercising any function related to courts-martial except, acting 
through their legal advisors, to file charges with a court for trial, to 
prosecute, and, in the event of conviction, to exercise executive cle- 
mency by restoring the accused to duty.  

If these changes are made, no one should claim that courts-martial 
are “simply instrumentalities of the executive power, provided by 
Congress for the President as Commander-in-Chief, to aid him in 
properly commanding the -\rmy and S a v y  and enforcing discipline 
therein.”I0’ Rather, the courts-martial uould  be a viable part of a 
modem judicial system, operating under the judicial umbrella of the 
Supreme Court of the United States. It should be unnecessary to go 
further and take the undesirable step of remoring the prosecution 
function from the commander and his legal advisors, as the Bayh and 
Bennett legislation uould  do ,  or to limit further the subject matter 

’O’I\I\THROP,mprO note 2 1 ,  af 4Y 

605 



lurisdiction of the cnurts. Ratiunal allocation of the prvsecution. 
defense, and judicial function would give the military a criminal 
lustice system in nhich b t h  commanders and accused can hate  
confidence. 

In brief, although the three legs of ChiefJustice Burger's tripod of 
justice are sounder and as equal in strength in the militar?. as they are 
in civilian criminal justice systems, there is a need tu imprwc  the 
evperience of counsel for both sides. a need to give the defense counsel 
additional independence, a need to modernize the military judicial 
structure and its procedures, and a need to augment the military 
criminal justice system u ith adequate supporting personnel. serxices, 
and facilities in order to make the most eifecti\-e use of military 
laxvyers and judges. 
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LOOKING F O R W A R D :  W A C K E R  ON S U P E R V I S O R Y  
WRITS 

The oreceding article hv former -\rmv ludae -4dvocate General 

&an practice. AirForce Ca tain \Vicker here takes an 
exhaustive, specific look at the unite! States Court of \f'l'  i itary 
..\ppeals and posits a legal basis for one major development uithin 
the resent organizational structure. 

&is article, too, is critical where accurac\' seems to demand 
comment, butwellwithinChiefJud e Quinn'dadmonition that the 
utility of critical appraisal is inverse$ proportional to the calumnv 
it contains. R'acker provides a useful summary of the aspirations, 
performance and potential ofthe Supreme Court ofthe military, as 
Chief Justice Warren described the Cnited States Court of llilitary 
.Appeals. He  alsorelates the court to its constituency and shows one 
or two facets of the growing interface between this ".krticle I" court 
and the federal civilian courts. These are all themes which have 
played an important pan in the literature.' 

Captain Wacker foresees a marked expansion ofthe use of super- 
visory urits by the LSC,\l.\. He reaches that expectation from a 
Yieu of the lawmaking forces at uork ,  the inahilit of the court to 
reach major ortions of the system otherwise, anBfrom a vieu of 
the intent o?Congress concernin the nature and uality of legal 
controls on the military system. fhough new, as ''?waking ahead" 
pieces must be, this has the potential to play a substantial role in the 
progress of military criminal lau , 1  





THE "UNREVIEWABLE" 

CONVICTION: SUPERVISORY RELIEF 
COURT-MARTIAL 

UNDER 
THE ALL WRITS ACT FROM THE UNITED 
STATES COURT OF MILITARY APPEALS? 

Daniel J .  Cl'acker* 

Direct judicial relie\$ of court-martial convictions is a recent inno- 
vation in American military l a w  Until the enactment of the  Uniform 
Code of hlilitary Justice (UC.\lJ)l in 1951, only severely limited 
collateral re\-ie\i \vas arailable, obtained through petition to the fed- 
eral courts for a \brit ofhabeas corpus. Under settled doctrine, habeas 
petitions were entertained only \$hen the accused u a s  still in cus- 
tody.Z Furthermore, the scope of review \ras limited to the narrmv 
question of 11 hether the military tribunal had jurisdiction to try the 
accused.3 Thus ,  prior to the UC.\lJ, the vast majority of military 
con! ictions were revieued solely by the accused's military commander, 
although if a serious penalty were involved, ultimate review lay in the 
hands of the President.4 

Such nonjudicial procedures for the rerien of convictions reflected 

X?Cop)righr 19-5. Hanard Cird Rights-Cnll Lberties Lau Rebieu .  Reprlnred r l r h  
permisrim of the copyrighr ouner from 10 H i m .  C n .  RIGHTS-CI\ LIB L RI\ 1 3  (19751 
Permission forreproductionururhiruseofrhliarticlcmaybegran~edonly bytheHarvardCibd 
&rghrs.Cnil Liberties Law R m i e r  

"Laptam. J LGC, U S .AN Form B.S., 1971, rhe United Srarei -\ir Force .Academy, J D , 
ID:?. Hairard Laa School. Therie\irexprrrred~nrh.art~clearesolelgthoseofrheaurhorand 
du not neceiiarrly reflecr the i i c i i s  of the Cnired Scares A i r  Force or any other goiernmenral 
agency. 

lEi, e t . ,  \\ales L .  \I hlmey. 114 U.S.  j64(18851(rer\lceperrun'r rentencein~olumgiesrric- 
tion to \\arhmgton, D.C , held insufficrentrerrrainron personal liberty forpurporeofinwkmg 
habeas corpus) Recent cases In ioh ingc i~d ian r  have relaxed the curtod, requirement Sei e g 
Junes. .  Cunningham. 1-1 L- S .  216(1963)(pamlc held tobeasufficier;rcustodyforpurpbreoi 
1mokmg habeas corpus): Carafii  Y La Vallee. 191 U.S. 214(1968)(releareofan accused from 
confinement whrle a perition for a qnf of habeas curpus IS pending ~ 1 1 1  nor bar relie0 

3Sea.ag.. H m f ~  Broun. 339U.S 103(19~Oj:E~rp~~fr1Lilligan, :I U . S . ( 4 \ \ ~ 1 1 ) 2 ( 1 8 6 6 )  
But c j  Burns \ .  \Vdsm, 1% U.S I 3 7  (1953) (decided after UCMJl For a dccusrmn of the 
hirror) of collateral attack upon CoUrt-martld CcmictIuns through habeas corpus see De+. 
mmIi xn r h  Lai - -F<dmi  Habra Corpur. 83 H i n l  L R t \  1038, 1208 (1970) 

'Under GeneralO~der S o .  7 i1918).<~ldin C u r r m  & Kent, Thr BoordiofRralmwaftbsArmld 
Strvirrr. 6 1 t , ~ ,  L R t v .  241 (1953). the Army had created "boards of r e v i e d  IO examme all 
cuun-mamal  con\ ictions inrolrmg general officerj or resulting in ienrencer of dearh, diomlsral, 
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the traditional theory that cuurts-martial and indeed the cntire mili- 
tary justice system \ \ere  mere instruments ufcunimand discipline. a In 
response to pus[-\\ orld \\ar I1 dissatisfaction' I\ ith this drchdic nil- 

tiun, Congress. in enacting the L-ChlJ. established ne\\ military 
appcllate courts and thereby introduced judicial relien r m  a much 
broader scale.' Reformers in Congress hoprd that thrse ne\\ c iur ts  
\\ uuld check improper command influence and restc~re contidencr in 
the fairncss and impartiality of the military justice s!-stem.8 

Unfortunatela, thrse hopes have not been fullv realized. T h e  effec- 
tiveness of the military appellate courts created b i  the CC\lJ has been 
severely hampered by a testigial Code pro\isionY iihich. in part, 
limits their jurisdictim to cases invol\ ing serious penalties.'O 1 s  a 

legall! unrraincd court  members repearedlb definer the iuncriun i l i a  111ur1-m~ma1 as dirptnsa- 
tion of command diwiplmei. 

TO THE S t c n m  In) O F  \\ \ R  (19iibi [hermaher cited a r  Ihndrrbilr 
C,ummittrr conducted hearings in e lmen c i c m  ~n order t c  m i c i r i g a t c  cirmplamri agamrt the 
administration of milltar! lustice dur ing  \\ urld \ l a r  I1  The cummitire found wderpread 
abuses ~n sentencing pracriccs a i  ire11 a s  an alarming deprct o f  command mtlucn 
conducr and outcome o f r r i a l i  Fur a discussion nf command influence se i  note I 
i 10 L- S C 5 5  866(b) ( I Y - O J .  Congrerr created a Bvard ni  R C X K N  in each x n ~ c  

called Counrof\Iilirari Rei ieu1anda  single C u u r r u f \ l i L r a r ~  \ppls(CO\L%)o! 

eswf<"mll> R t P O R T  OF \\ iR DiYlRT\,i\T h, ISOR, CO\,,,,TT 

r ufrhc Houre i r m e d  S e n  ices Cornmitree, beit expressed 
completely derachcd from the miliriry m ua) I t  IS  

rtmrntrif Deienre or an) other military branch. crmpletel)  
I Itcanoperare.  therefore. a i  I rhinkeirr) Uember[ i r l  of 

C.ongresr intends ~t should. 1s  a great,  effecri>r,  mpartlal body s m n g  arthe topmost rank i d f h r  
structure uf  mihmry J U E ~ I L L  and insuring ar near as I[ can he insured h) an) human agcnc!, 
ahsolurelj fair and  unbiaiid consideratrun for " r q  accused T h u  for the first rime rhir 

n IS  nriftrn info I h  a hrcai ~n Lummand control wrr  
f rhe  judicialproceedings and decisions cofrhemilirir) " 

91 C0h.G REC 5726 (19491 
'10 L S L B 66i(h) IIY.0) 
"See 10 L.S C 5 866ihi [ IY 'OI  i m i e x  limirrd 10 cases m \ u l > m g  flag or general rofficcrr. UT 

u here punishment cxtcndrro dcifh d ~ r m a r d  discharge. or cr,nfinimenr for one v r a r m  mnrel. 
rei p 611 q/m 
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result, judicial rerielv is still unavailable to most service personnel 
convicted by court-martial." 

This Article focuses upon the appellate jurisdiction of the United 
States Court of 14ilitary Appeals ( C O M i ) , l z  the court of last resort 
xrithin the military justice system.13 The  issue is ~chether  COX1.4 
may afford greater access to judicial rerieu by expanding its powers 
under the All \Trits Act l 4  and thereby hear cases over which it does 
not possess ordinary re\.iew jurisdiction. T h e  Article ail1 first exam- 
ine CO.\I.A in detail by reviewing its  legislative history, examining its  
statutory jurisdiction, and tracing its emergence as the supreme and 
superiisory court of the military. Section I1 of the .Irticle nil1 then 
consider c0.If.A'~ initial and short-lived attempt to use the .\I1 \Vrits 
Act to expand its p a e r s  over "unre\ieuable cases." In  arguing that 
COMA'S subsequent retraction of such pomer \%as too rash, the 
.Irticle \rill consider the Supreme Court's interpretation of the Act. 
Finally, after noting a recently ad\ anced analysis of supervisory \I rits. 
the last Section \vi11 present a theory under which COl1.1, intended 
by Congress to be the "Supreme Court"ofthe military, vould be able 
to grant extraordinary relief under the AI1 \Trits Act in cases not 
within its statutory review jurisdiction. 

I THE LCMJ Ah-D C O M A  A "SLPREAIE 
COURT"  FOR THE .IIILIT.\RT 

A .  

T h e  idea of creating a supreme COUK for the military justice system 
originated in the Committee on the UCMJ formed by Secretary of 
Defense Tames Forrestal in 1948 at the suggestion of C ~ n e r e s s . ' ~  

T H E  HISTORY OF COMA'S LIMITED JURISDICTION 

' I  One rrudy of the couns-martial re!ieu.ed bv militarv appllate courts concludes that the 
Caurrsuf~LiliriryRe,ieu areablerore\ieu onl~rlxpercenrofallcouni-rna~laluhileCOM.4 
hasacmd inonly 1;.1percentofa!lcaripre\iaui!y referrcdroaCourtof\I~Brar, Re\ieu See 
Lf i l l is ,  The V w a d  Slnm Couri of .Wiiirory Apprair. la Origin, Oprotion m d  Fururc, 5 5  MIL L 
REV 19, 76 n 189 ( 1 9 7 2 )  [hereinafter cited a i  Wilhr]. COWA har jurirdicrion 10 act in m y  case 
preiiourly revieued by a Coun of Milmry Re\ ieu .  i o  U.S C I 867(b) (1970). 

' T h e  MilitiryJusrice Act of 1968, Pub. L No. 9C-631. 82 Star. 1115,  changed "Court of 
Slilirar) 4ppealr" to ''Unaed Starer CourtofMiiirary 4ppenlr ' I  T h e c a u n  remained a "legisla- 
cwr c m m "  created under Article I ofthe Constirurion and located for "admmrrrati\e purposes 
on1y"in rhe Depanment of Defense. 10 U.S.C. 586:  (1970) 

l a  id~uusrxan of calhceral iudicial r a ~ c u  inthe federal counnof c o u r t - m m d  c~n~ icdons  i3 ~~ 

teyand the rope of this micle.  

Judiciary A c r ,  Act of Sept 24, 1789, ch. 10, IO 1 3 ,  14. I Stat. 80, 81. sce note 113 znfm 
" 2 8 U . S . C . I  165(a)(1970). Foradera i ledhi i tor )of rh i r .~cr ,  uh iehor igna tedui th theFi r r r  

'$For dewriprionr of the Comm~ftee'r work by 1x0 former members, see Larkrn, Profimr 
E d m u n d M  M o r g ~ n n n d r h D r o f i n g o f t h r  V@m Code. ZRhlIL. L. RE\'. i(196i):  ,Morgan, The 
Bukgroundoflhr Lmf'm C o d t o f M h t o q j u i t w r ,  6 VhND L. REV 169 (19531 [hcreinafrercmd 
a i  Murganl. For a derailed examination of rhe legslative hiscary of the Court of Military 
4 P p a l s .  sec IVilhr,iupra now 1 I. $t 51-71 .\I. Generou3, SWORDS A N D  SCALES 4G41, I 1  
(19731 [hereinafter cited ss Generous]. 
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Forrestal instructed the Committee to draft a ne\\ mil i tav code u hich 
could meet three objectives: first, to make uniform the criminal justice 
systems of the 1-arious services; second. to modernize the existing 
k i c l e s  of \\ ar in order to protect the rights of serrice personnel 
subject to the Cude and increase-public confidence ~ i t h o u t  unduly 
hindering military functions; and third, to improve the arrangement 
and draftsmanship of the existingstatute.16 During the 1949 Congres- 
sional hearings on the Ci)mmittee's draft proposal, these three objec- 
tiles coalesced into one overriding concern: the elimination of im- 
proper command influence,"\r hich had long plagued military justice 
and which had been uel l  publicized during the tf'orld \ l a r s . l x  

.\n appellate court \$as seen as the key to the effective control of 
command influence under the proposed In addition. many 
proponents of such a COUK contended that the Uniform Code by itself 
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would be unable to achieve the goal of uniformity in the administra- 
tion of justice among the various branches of the armed services; they 
urged that a single supreme court for all the services u ould ensure that 
interpretations of the Code and the Constitution ue re  applied uni- 
formly.20 

The  UCMJ was a product of these concerns and, as enacted in 195 I ,  
established the follou ing multilayered approach to appellate revieu in 
the military. Upon completion of a court-martial, a case is initially 
reviewed for error by the military commander u ho convened the 
court-martial.z1 T h e  convening authority must take preliminary ac- 
tion to affirm, reverse, or modify the findings and sentence.zz At the 
next level lies a Court of Military Reviewz3 within each service 
empowered to redetermine controverted questions of fact, judge the 
credibility of witnesses, and review the law.z4 T h e  decision of the 
Court of Military Review may be appealed to COXf.4, which is 
composed of three civilian judges appointed by the President for 
fifteen-year terms.z5 COS1.4 must hear any such case in which the 
sentence as affirmed extends to death, invokes a flag or general 
officer, or is certified for revieu. by the Judge Advocate General.2B In 
nther cases coming from a Court of Alilitary Review, COM4 may 

loin rhc House hearings. for example. Rofessor Morgan stressed that the proposed Courraf 
Militarv h p p a l r  u a s  "necessary t o  insure uniformity of interpretation and administration 
throughout the armed forces ' I  1949 Houir Htonnp. ~ u p o  note 1 7 ,  at 604. Later, in the Senate 
hearings, he painrcd out that an intent m secure unrformiry similarly lies behind Article 67(g). 
1949 Sinarr Hlonngr, iupro note 17. at 49. This ank le  provides rhar C O M 4  and the Judgc 
4d \acaes  Generd"shall meet mnualiyto make acomprehenrwe rurveyaftheaperition ofrhir 
chaoter" and shall Dubliih i n  annual ieoon uirh "recommendations relatine to uniformitv of 
policies a i  IO sentences, amendments to this chaprer, and m y  other mitters considered 8ppmpri- 
are." 10 U S C I 867(g) (1970) 

'I IOU S C 5 860(1970)(initialacriononrherecord):rd. I 861 (inirialacriononrherecordofa 
general court-martiel) If rhe conbenmg authorny of a rpecral coum-martial has epproved a 
sentence of a bad conduct discharge, the record must be senf to rhe comening authoray 
erercisrng general mum-martial jurisdrction for funher reviei i .  Id. 5 865(b) In practice. these 
commanders are assisted ~n their rebieu by their m f f  judge advocates, who are lauyerr 
deiignared to perform lcgnl dutim under the LCMJ Id. I 806 

zlPrid. 5 862(iiruarmnrinu hich acon~enmgaurhorrtymiyreconrrderandrevise1rulingor 
afrndingofacourt-maniai);id 5 861 (s~cuationinu hich arehearingis improperkd. b 864(ruler 
goxcmlng a comenmg aurhoriry's a p p m i l  of findings m d  senfence): rd. 5 8656) (review by P 

general court-martial coni,ening authority after final action of a special coun-martial convening 
authority in c u e s  inwiving a bad conduct discharge). 

"Knmrn 8r"Boardr of Re\ieu' '  w d e r  the UCMJ ar enacted in 1951, the Courts of Military 
Reriev rcceiicd their presenr title under the lMiliraryJurtm 4cI of IY68, Pub. L. Pi0 9&632, 
82 Star. I l l 5  (codified at 10 C.S.C I 866(1970)). 

" I O  U . S C  5 866(c)(I970). 
"Id 5 867(8X1) 
l61d. 5 867(bXI), (2).  The Judge .Adrocare General IS the chief l e p l  officer wahin each 

service He performs n u m e i ~ u s  quart-judlcral funcrionr under the Code such ai the review oi 
courts-martidunder the UChlJnutuithintheiurirdicrionoftheCourrsof Military Rei iew. ld  
5 869 
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either grant o r  deny review at its d i s c r e r i ~ n . ~ '  it'ith minor exceptions. 
a judgment by COh1.4 is final.Z8 

C 0 1 l . Y ~  jurisdiction to revieu any case under .\rticle 6 ;  is cun- 
ditioned upon prelious reriev by a Court of Military Re\ie\r." 
Hmr ever, the authority of a Court of Xlilitary Revieu to pass upon a 
contiction and thusopen the u a y  for revien by C O l 1 . i  is limited to: 

t.\er)- case of trial b y  court-martial in uhich the sentencc. a s  
a proIed, affects a general or flag officer or extends to death, 
~ s m i s s d  of a commissioned officer, cadet, or midshipman, dis- 
honorable or bad conduct discharge. or cnnfinement for one yearor 
more. 3o 

ii-ith one minnr exception,31 cases falling outside this pro1 ision dri nut 
recei\e the attention of any appellate court. i n  i nd i~ idua l  con\icted 
by a summary c u u r t - ~ n a r t i a l . ~ ~  a "non-had conduct discharge" special 

"id 5 65YbXI) 
#'Id 5 8'6 Cf id 5 8 6 i ( i ) .  The President must resle* mi srntrncr r \ rcndmg IO death cor 

I n i i h m g a  p e r a l o r  flagofficer Id I 8:lla) He ma) commucc any such sentencc and. ~n thc 
case of a general or flag officer may order I ~ S  suspinsion The secretin.  of each P C T J I C C  has a 
similir  d u n  to paar upon any ienccnce ~ r n u l ~ i n g  the dirmirrnl of a commissioned officer (other 
rhan a f labor  wneral ~officerl, cadet, UT midihwnan id 5 S-ltb! In  addition the s c n i i i  
recrcrrr) i r  hi; rcprcrentati~e mar remi! 01 ruipend ani unexecuted p m o n  of am court- 
martul sentence nrher than a & m c e  approied by the Prendenr Id 5 E-<&! T h e  Judge 
\d\ocares Grnera l  ma) ontheper i t ionofrhearcur rd  granraneii tr ialon rhegmundr ofnea l )  

q u e s t s  fur adeclaratory pdgmcnr,iar 2 8  I S C 5 2201 ll9:Ol. H u m  
1D.C Cir I Y - 1 )  E i ~ e n w d l y  H. .\fo!er, JUSTICE 4 I D T H E  \lIL 
f19-?1 [heremhcr  cited as  \ l q 4  

"IO I S L 55 66Xb! (IY'O! 
I 865lb! rh i s  lurirdicriiinal Irmitafmn 1s based upon rhe sentence apprmed b! rhe 

cm\en~ngauthmt! . id  5 8 6 4 . c ~  ~nrheci ieofaspecialcourr-marrialrhich haiadiudgeda bad 
canducrdiwharge. bythegeneral cnun.manialcon\eningaurhorir?, id 5 8631b) Thu 

fami ly . "acun~en ineau thur i tycou ld  rcducrthcienrence 
t rher~bgpre ienr rngrheCounof \ l i l i ra r?  R e ~ i e i  from re  

offense and  IO adiudge any sentence prescribed by Pmidenrial regulationr except drarh 
diihonurable or bid conduct d i rh i rge .  confinement far more thin one month. hard labor 
uithaut confinement fnr mare than farr!-fiLe days. m s ~ r ~ c t i o n i  ID specified hmirr for more rhan 
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court-martial,3s or any special or general court-martial34 which has 
not sentenced him to death, dismissal, discharge, or confinement for 
more than one year, has no opportunity to obtain reiieu of his 
conviction by an appellate cour t  Instead, final revieu of a special 
court-martial is conducted by the commanding officcr who conFened 
the court3' and, in the case of a general court-martial, by the Judge 
Advocate General of the respective service.36 Thus,  for more than 
ninety percent of all court-martial  conviction^,^' revieu and final 
disposition of an accused's case still occur only administratirely 
within the command or Judge Advocate General channels of each 
ser\ice. 

Congress' rationale for conditioning appellate jurisdiction upon the 
sererity of an accused's sentence is difficult to discern from the 
legislative history. The  subject of limited appellate jurisdiction re- 
ceired only passing attention in the hearings on the UCllJ.38 The  
commentary which accompanies Article 66 states only that the Article 
"adopts the Army system of review by formally const i tuted 
Iuo months, or forfeitures of mole than ruo-thirds of one months pa) I d  55 816, 820 The 
accused mryob,ectroarrial by asurnmar) cuurt-martial, ~nuhichcase thecharge is re fer red toa  
special or general c ~ u r t - m a m a l  

as.4 specrrl court-martial consistsoinor less than three members, or a military ludge and less 
than three members, or, i f fhe  accused so requests, a milirarypdge alone, probided that one has 
been detirled to the court and the military approres, I d  D 816 4 special court-marital has 
iurisdicrion to cry all offenses and to adjudge any ~entencr  under regulations prescribed by the 
President excepr d c a h .  dishonorable discharge, dismmal, confinement for more than six 
months, hard labor uithour confinement for more than three months, or forfeiturc of pay 
exceeding tu o-rhrrdi pay per month or an) forfeirure of monrhly pay for more than SIX months. 
I d  5 819 .4badcunductdrscharge, houerer, may beadludpdonly1ncasertouhich1qualified 
defensecounsel and(excepr ~ncarerofex~remenece~sirylamilirarg judge have beendetailed and 
in uhich a \erhmm rranicript is prepared. If one of there latfer requirements LI mirrmg, the 
cow-martial is  referred t o  as a ""on-bad conduct discharge special coun-martial 'I 

Ageneralcoun-martralconrirtiofa miiiraryjudgeandnotless~haniiiemembers, orarche 
judge's dricrerion i f  the accused io requests, of a military pdge done. I d  5 816. If has 
iuriidiction to try all offenses mciuding rhorecognizable underrhe Ian o f u  arand t o  adpdge any 
sentence nor orherum proscribed. including death I d  5 818 

"Id 5 864 (approual by the eonienmg authority), id.  8 6 W  (dirpririon of the record after 
approval by a comenmg authority). A defendant coniicred by a special court-mamil al\riyr 
retains thc right to perirron the Judge Adrmace General for "appropriate relref' under revised 
.Amcle 69 See Milirary Ju thce  Acr of 1968, Pub. L N o  9&612. 82 Star. 1 3 3 5  (codified at 10 
U.S.C. 5 869(19iO)I 

JBIOL.S C 5 86J(l9iOl(appro\al bythecon\eningauthoriry):id 5 86i(a)(dirposrtionofrhe 
record afier apprmal by the coniening authority): id 0 869 (retxeu by the Judge 4d\mare 
Generil after ie\iea of rhe general court-martial by the c o n ~ n i n g  authoray). 

38Profeisor Morgan's only Comment on the iublectofappllare r e i i e x  1Y"Edictionconcerned 
rhc reason for making r w i e u .  by the Coun of Hilirary Reiieu m r n  upon the sentence as 
"appro\ed rather rhan as ordered into ''e~iecufiun " Srr 10 L- S.C 55 865(b), 866(bj (1970). 
Mlorgan felt that conditioning the re\ieu upon the approved sentence would eliminate the 
problem posed b! B comenmg authority u ho mighr, for example, sppm\e a pumtne discharge 
bur"rurpend'itiexecution ~ n o r d e r r o  amdludicnl r m ~ c u  1949 HouirHeormgi,ivprn note l i .  
1 c  610. 

The Commirree on the UCMJ made one reference co the l imi ta rm upon COU9'r r e ~ i c u  
junrdxtmn in i ts  cammenrary on .Article 69 In explaining the Commirree's deaiion not t o  
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This  ".\rmy system of revieiv" \ \ a s  created in 1918 in 
response tu a shocking incident at Fort Sam Hiiuston. Texas.lo Fiil- 
h i n g  a bitter racial disturbance in ah ich  se\eral  soldiers and c i l i i -  
ians \vere killed, the local commander court-martialed sixty-three 
black soldiers fur mutiny. Thirteen i i i  the fifty-ti\e \\ ho ue re  con- 
victed recei\ed death sentences. Since the executions took place hours 
after the trial, none uf  those executed had any npportunity to appeal 
his conviction. 

In  order tn prevent a recurrence (if such "summary justice," the 
Army established several bnardsofrevien to render adrisiiry upinions 
on the legality of con\-icticms,41 But the \ c ry  ciinccpt uf appellate 
reriev by such a board. rven in an ad\ isory capacity, conflicted \i ith 
the prerailing nntion that ciiurts-martial \\ere hut disciplinary in- 
struments of command.42 Therefore, the Army confined this re\ieu 
priicedure to those cases \L here the sentences \\crc w e r e  ennugh tu 
cause potentially irremediable injury. Ti1 this end the service re- 
stricted the boards' jurisdictiiin in termsalniiist identical til the present 
irticle 66.'3 This limitation thereby left the control ofall but thc most 
serious cases \\here it had a h  ays ken-in the hands of the accused's 
commander. 

Under the LC.\lJ, ho\r ever. the traditimai niition that courts- 
martial \\ ere but disciplinary instruments of command \! as "going by 
the board."44 Nevertheless. the jurisdictional rcstriction upon appcl- 
late reviev remained. T h e  issue arose in the congressional hearings 
m l y  during discussion of the appropriate numbcr of judges to handle 
CO.\I-\'s \vorkload.43 T h e  m e  txitness \rho formally called for 
automatic judicial r e r i m  of all courts-martial argued that se\  en 
judges could adequatelv handle the resulting I\ orkluad.4B But since 
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estimates of COMA'S potential uorkload varied considerably," the 
committees decided to adopt a "\bait and see" attitude and approved 
the original proposal for three judges and limited jurisdiction.48 

E.  COMA'S EMERGENCE AS T H E  SUPREME COURT OF T H E  
MILITARY 

Despite the statutory restriction upon its ordinary review jurisdic- 
tion, COS4.4 was able to exert a firm hand in the military justice 
system. CO.M.4 occupied an unprecedented position48 and was rela- 
tively free to adopt positions and lay down rules with an eye toward 
the modernization of military justice.s0 

T h e  court moved quickly to secure this position of supremacy by 
challenging the President's power to make authoritative interpreta- 
tions of the UCXIJ.51 In 1953, C O M A  declared a punishment au- 
thorized by the President in the new Manual for Courts-Martial 5 p  to 

"Estimater of the t o l d  prnportion of cases which COMA would bc obliged to review under 
its reirricted lurirdicrm ranged from the Army's figure of eightyfive percenr of d l  counr- 
martrdtorhe X~a\y'i f igu~ofonlyAvepercenr .1949 HoureHeonngr, ,up* note 17. at 11861949 
Sennrc Heanngr, iupm "ale 17, ai 260. 

' % I 9 4 9  Home H e m g r ,  rupm note 17, at 1287. There i s  no indication that Congress afilrmi- 
tively intended IO preicrre military ~onfrol  over the review of d l  convicttom resulting ~n lesser 
ientcncer, as ic did in rerrricring juriidicrion ofthe old Army boards of cwiew. In orheruords.  
Congress did not attempt to segregate minor c a m  fmm judicial review but rather acted 
affirmarively m provide an additional level of review-judicial in nature-for the most serious 
c a m  To read into thepm~isionrfbriudrci.1 rwieu an intention to preserve minorcarer for the 
disciplinary con1ml of rhe convening authority would be at d d r  with the pwpoae behind the 
paisagc of the LCMJ itself-the elimination of command influence m the military JUSI~EE 

ryirem. Set p.  612 iupro. Congrerr confirmed < t i  intention nor IO grant complete c m u d  o m r  
judicially unreview able courts-martid to the convening authority by pmviding the defendant in 
suchcases uirhrhe means roobram relieffromthcJudp Advocate Genera under"neu"Ar1icle 
69. See M i l i t a r y  Justice Act of 1968, Pub. L. No. 'XL612, 82 Stat. I115 (codified PI I O  U.S.C. 
# 869 (1970)). 

'sRoferror Morgan himself likened COMA to a"rupreme judicial milirsry courr,"I949 H o w  
Hsonngi, q r a  note 1 7 ,  et 649, end other commentaton made similar campnrirons. Set, e.#., 
Fedele. The rUnnwl/or C o u n r - M ~ n x l l ~ n ~ ~ * i S l ~ r m ~ " d  rbe E& ofDeckonr oftbe United S a m  
Coun o / M I i l q  A+?pL?, 21 FORDHAM L REV 121 (1954). 

J'Brormm, Tb Coun. Freer fbm Man, 6 V.AND L. REV. 166 (1953) (author WLS one Ot 

CObiA'r rhree orignal ludgesl. 
.As Commander-in-Chief. the Resident had tradiriannliy exereired bmid  powerr to prom- 

ulgate ruies for the administration of military ~usticc habing the force of la". See C m e r  Y 
McCiaughry. 183 C.S. 165. 186(1902); Smirhv. Whirney, 116 US.  167(1886): Unitcd Surer 
I Freeman, 44 U.S.  ( 3  Hou .I 556. 567 (1845). The Residenrpromulgnred the fin1 Mvlual for 
Guns-Marrialfor the Army in 1898 burdidnor receive formalrrarutory aurhoriryrodow until 
1916. h c t o f u g .  29. 1916,ch.418, B 3 . m  18. 19Siaf.650 T h i r . ~ ~ u n l w P I r e v i i e d i n  1916, 
1917, 1920, and 1948. The Resident promulgared rhe Kmai Courrr and Bauds ,  equivnlenr to 
the Manual bur without formal rrsrurary authorization YI I923 m d  revised II in 1917. The  
Resident issued manuiis far rhc C o w  Guard and the Aa Force ~n 1949 SicgmmNy Moyer, 
i u p o  note 28, SI # 2-506 

"Under the UCMJ, Congress delegated IO the Resident authoricy IO promulgate P new 
uniformmanuzl 'The  procedure including m d e r o f  pmof. incises beforecouns-martial , . . 
may be prercrrkd by the Residenr by regulstrons which shall ,  IO farar he conriderr prsetica- 
bie: apply the principles af l au  and the mles of cvidence generdly recognized in the trial of 
criminal caret in the United StiteE district courts, but which may nor be contrary to or 
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be cruel and unusual and thus prohibited by a specific provision of the 
Code. j 3  In Lkited States c. Cothem j4 the court proceeded further and 
invalidated a presumption in the l lanual  although it did nor conflict 
u i t h  any specific protision of the Code. CO\l.\ found the l lanual  
provision. \I hich permitted a court to infer an intent to desert the 
service solely from the length of an accused's unauthorized absence, 
repugnant to the principle that desertion required a specific intent . j j  
T h e  court expldined that "[\!]here the Manual conflicts with the Code 
or the law, ar interpreted by this Court, it must give \say."56 In spite of 
heavv critici~m," COLl-\ further expanded its role in 1960 by an- 

mctmbi,im[ uirh rhis chapter.' 10 L- S L 5 816inj (19'0i. and to prescribe mawmum punrrh- 
menti for offcnscr. id 8 8'6 Under the author 
pmmulgarod a neu uniform \lanual for Counr-\ 
Order \o. 114-6. I C.F R SO2 (Comp 1966:Oi. I1 
[heremafrercind ai  \ lC\ l l  C O \ I 4  immediafelvaicrir 
the t o m  oflau. Lnited Starer / .  Lucrr. I L S C \I  4 
the onl! limit iihich h c l e  16 imposed upon the Preiidenr v i s  rhar the \ lanual be neither 
inconsistent i Ith nor cunrrari  10 t he  Cude. Cnired Stares ! \ i ccmt ,  I L 5.C \I  4 56 I 
C \I.K i6 (1P ' I )  

'3L-nned S t a r c s i  15appler. I L .S .C \I  4 191 Y C. \I  R 21(19531(camg I Q L  S C 5 855 
(19'01) C O V 4  soon anialrdafed other p r m ~ s m s  of the 1951 \ lanud for Courri-\lanial dealing 
r ; i thienrcnccs.ar . rg .  CniredStatesi  \ ' a rnadorc ,9L-SC\ l  4 +-1,26C.\I .K 2 5 I i I Y 5 8 i  
i' 12;bprrrhibirinpconfinemcnrfur more rhansiy months uirhout a dscharge held conrrar! tu 
invAei l W 0 ,  661. coum-maroal proceduri. i e i  eg , L-nired Stares \ Jones, L- S C \I 4 
2 8 1 .  22 L \I K - 1  (1956) (procedure in appendix 8a for challenging jurors held ionrrary to 
4rricles 41. 511, and rhepriiilegeagainrt relf-incriminarion.PI. ~g , Lnired States \ Kosaro, 3 
L- S.L 21 < 141. I 1  C \I  K 141 i I Y 5 1 )  (pnnision aurhorizing an order for defendant K 
pnrduic handuritmg exemplar held contrary t o  4rtirle J I )  

5 4 f i  L S C.\I A. 158 2 1  C.31 K 3 8 2  1195-). 
"Comparr \ I C U  19'1. ' 1 6 4 a ( l I i i r h  10 U.S.C. 5 R W a ) ( l i  ( I Y X l .  
' d 8 L ~ S L \ 1 . 4 . a r 1 6 0 . ! J C \ 1 K  at 4 (empjlais added) Fur CO\1-\ m$alida 

urher p r o i i ~ i o n ~  I" the \lanual u hich dld no conflict uirh P ipecitic p r o ~ i o n  ~n the LC 
L-nired Stares I. Cunm Y L S <..\I i 12 , 26 L \I.K 20- i IY58) i I l anua l  probtrx 
UT ontd IO makc mere CO~SUUCIIIP kno ledge of a iauful vrdtr  i u f f i c ~ n r  hniiiil 

i tute a iiolarion of i r n c l e  92(2) for a knnu hng failure IO obcy. conicrued IO require actual 
dgc). Unitcd States L J o h n s m  U S C 11 4. 488. 22 C .\I R 2 7 8  (195.1 ( \ l a n u  

m force since 1928 \rhich purponed LO define the condirranr under rh i ch  a parr mi) 
o n r d f u r  purposes of L C U J  offenreofdesertion under i r r i r le  85 held nor 10~0nii0l1. 

Unircd States r. Jenkins, 7 L S C \I 4 261, 2 2  C \I.R. 5 1  (19561 ( \ lmuai  p r o ~ n m  uhich 
definrd c n l ~ r m e n r '  f in  purposes of LC\IJ'I pru~cc~ptmn against fraudulent enlirrmenr held 
8malidi. For an elaborate compilariun of C O \ i h  alfeiafioni 10 the \lanun1 through 1955, gee 
\lurphy. A4oniioIfui Court~-.t4narllol~ .Uodifrcuiron a, rb i  Cavrr o , t M h q  .4ppab. J 4 G  J Feb 
1956, at J 

C O . \ I  dhd cecognrze a hmlt 10 ~ t s  p u e r  to o ie r tum Presrd 
prescribed by the President i s  nor conrrar) to Lonrri 

ns of rhe Cniform Code of \IdmryJurticc. this C h r r  ca 
because I ~ S  disad\anragcs ounqmgh I L S  merits. (or because a different procedure 1s 

fo l lo i iedmrheFedera lc r imrnal~ounr '  LniredSrarr i \  I \ m k r l e ) .  16C 5.C.H 4 3 ,  1 1 .  16 
C . \ I  R 159, 16- (1966) 

"'Sir r g ,  K E P O K T T O H O S  \ \ ILBLRLI.  BKCCKZFR.  S E C Y O F T H E . I R \ I Y .  Bt 
THr CO\1\1 V V  T H E  LNIFOKZL CODF OF LIILIT4RY JCSTICE.  G O O D  ORDER 
4 S D  DlSCIPLlSE  I \  THE 4 R W  O m  18. 1960iIhereinafrercltrd arPo;illRrportj Thlr 
cornmince. composed of Lr Gen Powell  and nine other general officers. urged l e p r l a r i \ e  
ieiersal of ieberal C O \ I 4  decisions ~merp re r tng  the fourth amendment and -\incie 1 1 .  the 
L-C\IJ prnilcgr against self-mcrimmarmn. in fawr ofrhe accused m e r  Gosemmenr argument, 
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nouncing its readiness to  invalidate prorisions of the CC.ZlJ \\hen it 
found them contrary to the Constitution.j8 .\ feu months later, the 
court acknoa ledged the significance of this progression of cases by 
declaring itself to be the "Supreme Court" of the military.59 

C. COMA'S SUPERVISION OF MILITARY JUSTICE 
Long before declaring itself the military's supreme court, hoo  ever, 

COMA had assumed other incidents of "supreme" status besides its 
author iv  to invalidate presidential decrees. For example, in United 
Stares v.  Clay,6o the court encountered the failure of a court-martial 
president to instruct panel members on the elements of an offense. 
This omission clearly violated Article j I ,  \\ hich requires such instruc- 
tions, but the Board of Revieu had sustained the conviction under the 
CCLIJ's rersion of the harmless error rule.6' \-e\-ertheless, COh1.4 
o\ertumed the conviction by articulating a judicial exception to the 
harmless error rule for infractions of procedure \\ hich deny "military 
due process."BZ This  result, designed to force courts-martial to com- 

of 'military necerrirp." The Secretary of thc 9rm) endorsed the report uh ich  continued to 
recene  praise a decade later from the Chief of Staff formed! a member of the commitfee Ser 
\\eitmoreland. Mdifnrj J ~ n u r - 4  Commondsr'r V.&rt, 1dA.M C N A l  L. REV (19711. Ss 
gmro l ly  Generous.~upra note 1 5 ,  at lI34j. 

The ludee 9dmcnter Generalthemselies adooredaooiitionuDoosed tarharofCOZ19 ~ n r h e  

Unafficml criticism was also uidespread Sea. eg , Frarcher, Predtniral Poser t o  Regd018 
M d i t o v J ~ ~ ~ ~ e  A C~~~i ro IS tu iyo fD i~sumio f rb i  Couir oftUd8tq Appmli, IIN Y U L REV 861 
(1959).  

sBS~tUn~tedSta trrv  Jacaby. I 1  U . S C  \I .A 428,411.  2YC.Al.R.244.24'(1960j(C0\1.9 
acknoirledged ICS dury to inrerprer the UC.MJ "so thar ~f accords r l f h  the C o n s t m ~ i o n  if that 
cOnSfrUCt~onriatal l  poriible"ando~erruledr~ioearliercareiuh~chconrtruedArr~cJe49roarto 
conflicr\rIrhrheslxrhImendmenr) C/ CnitedSrarcr\ .Culp,  I I U  S C . M  i 199, 1 I C  5 t .R.  
41 I (1963)(acknouIedpsindicra rharmasrconrritutlanalrafeguardi apply to rerv~cepermnnel).  
United Scares \ .  T e m p s  16 U.S.C.1I..A 629, 37 C A1.R. 249 (196;) (fifth amendment 
pmilepe aprnrr self-incrimination applicable IO r e r w e  personnel). 

"United Scam \' 9rmbruiter. I 1  U.S C.M.A 596, 598, 29 C AIR.  412, 414 (1960) 
" 1  U.S C \L %. 74, 1 C 1t .R.  i 4  (1951) 
""9findineorrenrenceofacourr-martialmay notbe  heldincorrectonthegroundofanerror 

of 18% unless the error material l i  prejudices the rubitinrial rights of the accused." 10 U.5 C 
0 8jY(4 (19'0). This rule i s  analbgour IO rhe federal harmless error rule. cadlfied ar 28 L S C 
5 2111 (19'0) 

"Judgc Latimer explained this exception. "There are certain standards m the mditan. 
acfvsarurialiyrremwhich ha\ebcenspecificallyrer by Congressand u h ~ c h u e m u i t d e m a n d  & 
obiened m the m i l s  of military offenses. \\ c conceiw there rights to maid into a pattern 
similar to that developed ~n federal ci i i l ian cases. For lackof a more descriptive phrase. u e  label 
the pattern as 'military due process' and then poinr up the mlmmum standards u h x h  are the 
frameuork for this canfept and which must be met before the accurtd can be legally conilcred " 

I U S C.bt.4 a t  7 7 ,  I C.LI.R at : i  
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ply \I ith Article 5 1 in the future, amounted to an exercise of "super- 
\isor)- p ~ \ i e r . " ~ ~  

begun in C l q .  but soon 
found the concept of military due process of limited use. T h c  concept 
\ \ a?  seen tu  embody ml!- those statutory rights granted service per- 
sonnel by the L-ChlJ. and thus did not permit the COUR tu control 
other oblectionable practices not expressly prohibited by the Code.B5 
To expand its poner  m e r  the conduct of courts-martial. COXli  

C O h l i  pursued the supervisory 
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devised another exception to the harmless error rule u hich it termed 
"general prejudice."6B 

T h e  initial applications of this new theory \+ere used to control the 
acts or omissions of the law officer who occupied a position in a 
court-martial similar to that of a judge.a7 C0Xl.i employed the gen- 
eral prejudice doctrine to re\erse convictions in Cnited States u ,  
Bert~,~~ where a court-martial presidentag had, without authority, at- 
tempted to orerrule actions of the Ian. officer, and in Cnited States u. 
Keith, v here a lau officer had conferred n i t h  court members out of 
the presence of the defendant's attorney. Prior to enactment of the 
VCXlJ, the la\+ officer of a court-martial panel had been anything but 
a judge; he had shared his judicial functions with both the president of 
the court-martial and the other court members. 71  BothBerrj and Keith 
represented attempts by the court to enhance the "judicial" character 
of the law officer under the Code. To support these holdings, COXIA 
cited Congress' avoned goal of eliminating command influence and 
concluded that this purpose implied a complete break with the old 
p r o c e d ~ r e . ' ~  In its place, the court argued. Congress intended "that 

I 8 2  (19;l)Uudge Darden hin~ingrharrhereirnuprerumptiontharfihhamendmenrdueprocesi 
appliej to the mdirary) 

Recently, the C O U ~  has kgun to  use material prqudice or prepdice per i e  doctnner m 
reverrmgcarer for iiolations ofconrrirurionai or iundamentai statutory rights Sa, e t  , L-nircd 
Starer \ .  Karser, 19 U.S.C \L.A 104. $1 C.Ll.R. 104 (19491, Lnitrd Stzter x .  Reynolds, 16 
L.S.C.\l 4. 403, 3 7  C.!LR. 2 3  (1966) Therecarer ha \e  beencriticiredardeiibera~ecireum- 
wnrioni of rhe harmless error rule. See, e.$. ,  Broun. Aliranda E m n  .41wy Prqu6 iwl  or 
SornrtxmriHomlm~. 24JAG J 5 1  (1969). Larkin, Wbrn  Iron ErorHormIrri?, 2 2  JAG]. 45 (1947) 

OnJudge Brosman oiCOM.4 described this exception. "We hate ~n mind here a smLm I" 
uhichtheerrorconrirtr n o t m ~ ~ ~ o l a t r o n o f c o n r r l t u t l o n a l u r l e g i i l a ~ ~ i ~ ~ ~ ,  but m w h e i  
instead an m e r t  departure from some 'creafiie and induelling principle'-some critical and basic 
norm operatibe m the area under consideration Such a compeilrng criferion *e iind u irhin the 
sphere of this Courr'r ei ion ~n the round content o i  opporitiun to command control of the 
militan. ludicid process t o  be d e r r e d  1% ith assurance from ail four cornen of the Cniform Code 
of\L&q Ju r r i ce"Uni redba re r , .  Lee, 1 U S  C .\I 9 2 1 2 ,  Z I ' ,  ?C.\L.R. 118. 122(19I2) 
General prejudice 1s distinct from the concept of material prejudice or prejudice per re. fee note 
65 r u p  The latter cmcrpt esribhhes an inference that an accused has k e n  specifically 
prqudlced by the imlafmn of c e m i n  con~ti~ufional or irarurory rights. In Contrast, general 
prejudice is m\oked to circum\enf the harmless error rule uhen  7 r e \ e r d  IS neceriary not to 
p r c ~ n r  the accused from being prejudiced but to deny IO the dorernmenr the fruits d e n g a g n g  
in c e m i n  Improper pracncer. 

O'Thr \ldirar? J u t m  k t u f  1968, Pub. L Yo 90-612, 82 Stat I135 (cdifiedar l0C.S.C. 
D 826 (19iO)),  changed the term " l a i l  officer" EO "military judge." 

B a  I C S C.11. 4 2 3 5 ,  2 C.\I R 141 (1952). 
" in mrlitary justtce parlance, the "prerideni' oi  rhc c ~ ~ r f - m i r c i a l  is  the highest ranking 

member of the pan4  ofofficers and enlisted people who make up the ' 'EOU~L" In courts-martial 
t o \ i h i c h a p d g e h r s  beenderailed,irr IOU S C !826(19-0), the"cnurt"irerrential1y t h e p r y  
and rhe "prcridenr" IS errenrialiy 11s ioreman. A r  id at 6 831. \%hen a mdaary ludge t i  nor 
detailed to a special cuurr,marrial, the prtsidenr assumei part of the role of a judge ai ueil  

' ~ I U S . C . . L I . . \ . 4 9 1 , 1 C . ~ L L R . S 5 ( 1 9 5 2 ) .  
"Sa grnrrolly Xlorgan, iuprr note 13: Sherman, Thi Cirilionizotion @Military hu. 2 2  

M.191h-E L. RE\- I(19:O). 
'lUnired Stater t. Berry I C 5.C M.9 2 1 5 .  240, 2 C.\I.R. 141, 146 (19I2) 
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the Ian officer perform in the image of a cixilian Congress 
had not expressly directed such a change in status, houever." and 
CO\I.\ finally recognized in LkitedStaterc.  Bieruk 'j that these devel- 
opments ue re  "in accordance n ith OILY aim to assimilate the status of 
the la\\ officer. 11 h e r a e r  possible. 10 that of a ciIilian judge of the 
federal s y ~ t e n i . " ' ~  So strong n a s  the court's "aim" that COi1.4 sub- 
~equen t ly  uen t  beyond both the Code and l lanual  to grant la\! 
iifficers the pou er  to declare mistrials," challenge court members ma 
rponze.76 and grant changes o f  venue.'Y 

CO.\l.\'s rulings in these cases ve re  essentially an exercise of 
5upervisory pov er ,Bo In each instance. the court disregarded the 
actual effect iif the alleged "error" upon the outcome of the case; the 
court's real concern was to establish a stricter standard of judicial 
ciinduct applicable in all future cases. T h e  general prejudice doctrine 
merely served to circumient thr statutory restrictions of the harmless 
error rule. CO.\lr\'s assumption of such an acti\e supervisory role 
ensured that the formation of the military justice system \!auld be a 
continuing 

Encouragcd by the success nf thrsr early supervisory efforts, 
COl1.4 has developed mure formal means of supervision in recent 
years. T h e  court has used its opinions as a vehicle for issuing formal 
procrdural rule$ for the conduct of c ~ u r t s - m a r t i a l . ~ ~  In an effort to 

"United Srarei \ Stringer, 5 L . S  C,1I..X 
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free the administration of justice from the specter of command influ- 
ence, it has established a post-trial procedure to resolve allegations of 
improper command intluence arising on appeala3 and has outlawed 
the practice, common among some convening authorities, of n i th-  
dra\ving cases from court-martial panels \I hich they feel v ere too 
lenient in other cases.84 

In its most far-reaching exercise of supervisorypouer,  COMA has 
acted to curb the growing problem of undue delay in bringing con- 
fined defendants to triaLs5 T h e  UCllJ does not provide a bail proce- 
dure for pretrial detainees but does grant them the right to either a 
"speedy trial" or an immediate dismissal of all charges.86 To force 
compliance by military authorities with the speedy trial guarantee, 
COl1.A established a rebuttable presumption that a denial o f the  right 
to a speedy trial has occurred u h e n  pretrial confinement exceeds three 
 month^.^' Even more striking in its conceptual significance, houever, 
is C 0 l l . Y ~  recent extension ofthis presumption to post-trial delays in 
cases where a convicted serviceperson is held in confinement for more 
than three months pending revie\+ of the case by a convening author- 
ity." Unlike the statutory right to a speedy trial, the right to "speedy 
disposition" or a remedy for its violation is found no\rhere in the 
Code. Nonetheless, the court accorded service personnel this right as 

~~ ~~~ 

C 1L.R. 2 1 2  (195;)(i~rbrdrureoi~lanualforCounr-\Lartiaiduringrrial 
members) Judge Duncan proposed another iormal rule uhich \i o d d  require that an accused be 
furnished uirh counsel either on preference o i  charger or within eight days oi  arrest or 
confinement. uhichc\er isearlier Set United States Y .  \laron, 2 1  U.S C M .A 189. 45 C.2l.R. 
.__ /._ .,-..ll.".."I_l..ll ..,. 

a3United Stater I DuBay, 17 U S C ll.h 147, 37 C.2l.R. 411 (1967). wforad. Unired 
Starerr BoardufResieu V o r . ? , 1 , 4 , l 7 U S C \ I  9 1 5 0 , 3 7 C \ I R  414(1967 l .Lnder rh~~  
procedure a case in\alrine a oost-tiiai allemion oiimorooercommand mfluence is reierred hu 

" j  

;he Coun of .\Lilirary Reiieu to another &memng k h b r i t y  who conwnes 1 'general  c o u i  
mmia r '  before a judge without E O U ~  members solely for the p u r p s e  oitaking esidence an the 
questionofcommand influence. \%irh the benefit ofthe Iudge'rfindmgson rhir issue, rhesecond 
comenmg authority then periormr marher reviw oi the o r p a l  c n d  

"United Scares \ Ilalrh.  2 2  U.S C.ZL. 9 $09, 47 C .M R. 926(1973). Thecourtexplained 
rhe supervisory naure oiirr decision. ''Dixmenng no rpeciric p r e l u d e  i f  B rehearing of any 
sort is afforded. II ,  of necessity, must be predicated on the concept o i  general preiudice. T h a  
c o w  has general iupenisury powcro\errhe administration oimilirarylusrice. . h certain 
inxances \I here failure t o  ohsene recognized standards oi proper process i~ so egregious that 
impartant fundamental rights E M ~ O ~  be maintained ifthe practice i s  condoned, then w e  seeour 
duw to act m e f i an  to wrture falrnerr to thlr a n d l e e  and IO clearlv Insfmfionailze our 
c&txtions for future adherence IO the stand&"Id a i  $ 1 2 ,  47 C..il.R. kt 929 icimfmn 
omitred). 

"Sttgenoally Tichenor, TbaAauiibrRIgb,rooS~~dy Tndrn.MihforyLnv, 5 2  MIL L. REV. 
I (1971): Aloyer, , u p  note 2 8 ,  at 58 2-470 t o  2 4 8 2 .  

8'UnaedStirerv Burton.21 U S.C 21 4 1 1 2 . 4 4 C . X R .  166(1971). CO219harunrelenr- 
lngiy insisted upon strict compiiancc u l th  the Burton mandate Sir, e g., United Starer I. Dum. 
2 2  U.S C.\I,.9. $62. 48 C..\I.R. 47 (1971)rmming Lnired Stares I .  Durr, 47 CA1.R. 622 
(9FCblR 1973) 

" I O  U.S c. 5 810 ( 1 Y i O )  

lBDuniap r. Convening .Authority. 2 3  L'.S C 21.4, 1 3 5 ,  48 C 1l.R. 7 5 1  (1974) 
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uel l  as the remedy of dismissal hy citing i d ) -  its desire "to preseri-e 
the integrity of the courts-martial system."88 
.i court lvhich possesses the pover  to inlalidate presidential or 

congressional provisions in order to protect the rights of service per- 
sonnel has fulfilled the congressional design of creating a supreme 
court of the military. \ l ev  ing this progress \! ith a p p m a l ,  the Lnited 
States Supreme Court acknonledged in 1968 that CO\I.i \ \as  "the 
court to \I hich Congress has cnnfided primary responsibility for the 
supervision of military justice in this country and abroad."Y0 In spite 
iif such recognition. honever, CO\l.Ys ability to carry out this re- 
~ponsihility has been seriously and incongruously hampered by its 
apparent lack of statutory authority to  ciinduct ordinary judicial 
revie\\ (If  most courts-martial.g' CO\l.i itself recognized this prob- 
lem and discovered a means by \\ hich to probide limited re\ie\i of 
cases not defined by - \ n i c k  66. . i s  the next Sections nil1 shoa .  
h o n a e r .  CO\l.I's attempt to extend its appellate power m e r  such 
cases as unfortunatel>- and unnecessarily short-bed. 

11. c , o ~ i  ASD THE. ALL WRITS ACT: ismit. 
RESPONSE TO THE "USRE\ ' IE\ \ . \BLC" 

COLKT-\l.IRTI.iL 
i n  opportunity to circumvent thr restrictive jurisdictional statute 

iifthe militaryappellatecourtsarosein 1 9 6 6 ~  henC031.\proclaimed 
its authority to grant extraordinary relief under the .Ill \\ rits .Ict 92 in 

d g l d .  a t  138, 48 C \I R at  '54 
YD\u!d \ Bond. 395 U S. 683. 695 (19691 

claims IO an appellare coun 
s 1 2 8  U S C 5 16jl(aJ (1970) 'The Supreme Court and dl couns errablirhed b) .Act oi 

Congress ma! issue dl v r i v  neccrrar) or appraprrarr ~n aid oirhelr rrspeiri\c pn id ic t ions  and 
.peeable to the usages and pnnciples of lax " 
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L:nited States 8.  Frischholz. y 3  Although not itself a grant of jurisdiction, 
the . k t  empo\vers a court to utilize extraordinary ur i t sg4  ancillary to 
its primary jurisdiction conferred independently by another statute. '' 
There is no requirement that this primary jurisdiction be a presently 
existing, "actual" jurisdiction. Thus,  in Frirchholz, o\-er five years had 
passed since CO\l.\ had denied the defendant's petition for reriea 
under Article 6 7 , y 8  Although that conviction had thereby become 
final and presumably unrevie\vable, the court held that it possessed 
authority to issue a writ of error coram nobis in aid of its earlier or 

~ ~~ ~~ 

k.11 R I 5 1  (1954, hmtcd &at EOl<ls poiiersed extraordinary pouerr,  and a c o n c u r k g  
opinion that same year by Judge Brorman re%ealed a beliefthat rhc mum came aichin the ,411 
Writs .Act. tee United Starer v.  Ferguron. 1 C.S C.51 .h .  68.86. 1: C.LI.R. 68.86 
(1914). The question u a r  also raised bur ieh unanrwred I" In rr Taylor, 12 C S . C . 2 l . h .  
4 2 7 , I l C . \ l  R Il( lY6l),UniredSratesu Ta\ares,IOC.S CAI 4 2 8 2 , 2 i C . \ l  R 316(19iY), 
United Stares / .  Buck. 9 U S C \I A 290. 26 C \I R 70 (1958) 

"Those exrraordinvy w r m  available under the .Xi \\ r i r i  . k c  include any prerogarire ii'rit 
once awlable under the common l a & .  Zlandamur u 111 issue to compel an inferior cuun to do its 
dury, t g , Erpnire United Starer. 287 U.S. 241 (1912). or IO undo an order \+hich an inferior 
court  has d r e a d )  made in e x c e ~ s  of ~ f s  authorit?.  e g .  In re Wmn, 2 1 1  C.S 418 (1909) 
Prohibition wi l l  issue to remain  a iudicial or quart-pdmal tribunal about IO rake c~gnizance of 
marrer iuu~rrderhercopeof i r iau thor i ty ,SI ,1g . ,Erp~rr rChicago ,  R I. & P . R y . , Z i j  C.S. 2 i 3  
(192 1) Common leu certiorari * i l l  issue IO compel an inferior awn IO cerrib rhe record of a 
particular case to the appellate coun for re\ i e ~  See. e g , Cnired States !, Beany, 2 3 2  U S. 461 
(1914). Common l a w  habeas corpus \>ill Issue to an inferior officer commanding him tu release a 
perron illegally detained or to bring the detainee before the isruing COUR so chat proper 
dirpusirionmay temade ofa  panicularmaoer Sta, tz.,  Price, Johnston, JI4U.S. 266(1948). 
Coram nohls udl issue to bring kforr a coun a pdgment p r e i m s l y  rendered by if for the 
purpose of raieuing an error of fact not apparent m the eiidence orignally before that COW. 

E.#..  United States r 1lorgtn. 3 4 6  C.S. 502 (1954) Orhcr w r i t s  aiariablr under the 911 Writs 

G i n i k r g  b: Sons \ Popkin. 28: U.S. 204 (1912). See gcnrroiiy d J '  Urnre, F E D h t L  
PRhCTlCE r 1 I s 2 6  (1970) [hearinafter cited as ~lloore].  The  actual lahcl used m requesting a 
unt IS unimporranr a i  long as the re l ief  sought is clearly delineated Sea Exporti Simonr, 247 
C S. 2 3 1 ,  2 4 0  (1918) Zlany petrtionr to COh14. for example, merely request "appropriate 
relief,"ne, eg,  Collier \ .  Unrred States. 19 C SCAM A 111, 42 C \I R 111 (1970); or 
"exrraordinary relief." rei, eg , Dunlap \ .  Comening Aurhority, 2 3  C.S.C.\l,A. 131. 48 
C 21 R 7 5 1  (1974) For the ofexrraordinarv relrefu hich COMA i s  u i l h n ~ t o  want under _ _  
the 411 \\ i i t s  ACT, see note b$ io,?* 

srBenson> StateEd oiParoleandProbarian. 184F.2d 218(9thCir.) , irr t .  denied, 391 U.S. 
954!I968).Edgerly\. Kenneiiy. 211 F,Zd420(7rhCir.  1954).arr dsnird .  148U S 938(lYji) ,  

B6Cnited States I. Frmchhalz. I 2  L- S C \I A 72-. 30 C \I R 417 119611 
"United Stater % Frirchholz, 16 US L.<l %. ;IO. 36 C. \ lR .  306(1966). hirhough I" 

Frirrhhiz C O M  denied relief on the merits, it hag granted relief in other cases m ard of paif 

L.S.C X . 9  150. i 4  C h1.R 204 (1972) (although C0ZI.A hsd denied peririoner'r earbei 
perition for ordinary r e i i e r ,  I[ granted "appropriare relief' ovemrning  con\siion) But ILI 

Hendrix,' \Varden, 23U.S.C !Lh. 227,49C..\L R. 146(19i4)(ha~1ngearlierdeniedurdinu! 
i e ~ i e w ,  COMA dismissed perition for habeas corpus on grounds rhnt C O ~ V I F I ~ O ~  v a s  final and 
relief u,ould not " a r d  pmdic t i an )  
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authority. C O l l  i receix ed scores ofpetitions for extraordinary relief. 
Borrouing hea\il!- from federal decisions interpreting the i l l  \ \Ti ts  

thc court granted relief in scteral situatirins \I hich it deemed 
sufficiently "extraordinary."yy 

T h e  next step to\\ ard 1egitimatel)- circum! enting its jurisdictional 
limitations came when COli.4 held that the mere potential of an 
exercise of appellate jurisdiction in the futurc u as sufficient under the 
. i l l  \ fr i ts  .ict to support a grant of extraordinary relicf. Thus ,  in Gale __ 
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a. United States,loo the court announced its readiness to grant inter- 
locutory relief in a pending court-martial: 

[.Article 67(b)l does not purport to act as a jurisdictional prohibition 
against ranting extraordinary relief at an earlier stage of a criminal 
prc%eed!ng against an accused. Its purpose is to limit our reviea in 
cases properly before us as to questions of law On the other hand, 
the same article indicates the intent of Congress to confer upon this 
court a general supervisory power over the administration of mili- 
tary justice,'a1 

Since the petitioner in Gale sought interlocutory relief in a general 
court-martial, the case might eventually hare come before C0.Il.A on 
ordinary revieu had Gale received a sentence of adequate severity.loZ 
However, u hen Gale'r broad supervisory language was combined 
u i t h  Frirchholz's assertions of authority to  grant post-trial relief, the 
prospect arose that C0M.A might be ready to grant extraordinary 
relief from any court-martial conviction, including those u h i c h  it 
could not ordinarily review under Article 67. In United Stater v ,  
Be2;ilacqua,'oS C 0 h M  initially acknowledged its willingness to  grant 
relief in such a case. There,  a special court-martial had sentenced the 
petitioner to a reduction in grade and partial forfeiture of pay, penalties 
insufficient to sustain ordinary judicial review. After exhausting his 
non-judicial reriew alternatives, the petitioner sought coram nobis 
relief. Although ultimately denying relief on the merits, C0hi.A 
stated that the jurisdictional limitation of Article 67(b) would not 
prevent the court from granting relief in such a case. Citing Frirchholz 
and Gale, the court broadly interpreted its jurisdiction: 

These comments and decisions certainly tend to indicate that this 
Court is not powerless to accord relief to an accused who has 
pal ably been denied constitutional rights, in an court-martial; 
an8that' an accused uho has been denied his ri gts need not go 
outside the military justice system to find relief in &e civiliancourts 
of the federal ludiciary.'O' 

T h e  hope that C0hl .k  would grant extraordinary relief under 
Beailacqua in any court-martial was, houerer ,  short-lived. .4lthough 
the Supreme Court's first reference to Beoilacqua had not been unfa- 
v ~ r a b l e , " ~  it shortly thereafter added the following footnote to its 
opinion in Noyd 2; .  Bond: 

' 0 0 1 7 U . S . C . M . A  4 0 , 1 7 C h l . R . 1 0 4 ( 1 9 6 : )  
"lid. a t  42. 3 7  C . N . R .  a i  306 (CiIitions ommed). COLI4 denied r e l d  on the m c r l t ~ .  

Hoxever, COhl4 soon grinred interlocutory relief in aid of potential p m d d o a  in rereral 
other cases Ss, e #  , Brwkinr > .  Cullins, 23 I S C.M 4. 216, 49 C .LI .R .  j (1974): Perry, 
Convening Authority. 20 C S C !d A 418, 43 C \I R.  278 (1971). Flemer ,, Koch, 19 
C.S .C.M .A  610 119691 

L o 2 S ~ i  p. 615 w p  
'"18 U S.C b1.A 10, 39 C \I R 10 (1Y68). 
'O'ld ai 11-12, 19C.LI .R.  ai 11-12 
'OSStr C'naed Starer v .  .iugenbhck. 391 U 5 348, 350 (1969) (m coliaieral attach upon 
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[rile do not be l iae  tha t  t h e r e  can be a n i  doubt as to the poser of 
t h e  Court ofhlil>tar~ Appeals to issue anemergency ur i t  of habeas 
corpus in cases. 11he tl;; resent one. \i hich~ mar ultimatelv be 
reiie\ied by tha t  court. A tfifferent question 1, o u l d  ofcourse. &se 
in 2 c a s e  9 h i c h  the CWK of \lilitarv \p  eals is not authorized to 
re\ieu under the goierningstatutes: Cf. ["ired States \ .  Berilac- 
qua. 

.ilthough .Vqd dealt only \L ith the question of a servicepersm's right 
to federal habeds corpus relief pending final revie\! of the cuurt- 
martial conviction by CO\l. i ,  the language of this footnote. in the 
opinion of se\eral commcntamrs. dampened CO\l-\'s ardor for es- 
panded rei ieu . 'Oi  -4 fca months later, COUA "clarified"B~j/arqua 
in lkrted Stater c .  Snyder,loS v hich concerned a petition for post-trial 
relief h m  a ciin\iction that had resulted in a sentence insufficient tu 
sustain C O l l  i . 5  jurisdiction. T h e  court divnissrd the prtition fur 
lack of jurisdiction aftrrconcluding that the requested relief \I iiuld niit 
"aid its jurisdiction" O\ er any case normally revie\! able under i r t ic l r  
67.'Og CO\l.A added that the broad language of Bee,i/ucquu must be 
taken to refer to cases over \I hich it has ordinary rei ieu jurisdiction. 

By adopting such a restrictiie interpretation iif the "in aid of luris- 
diction" clause of the 111 \Yrits . k t .  ho\r e\ er.  COhl.4 has unnecessar- 
il>- limited its ability to grant extraordinary relief in numeriius situa- 
tions potentially affecting the constitutional or statutory rights [if 

service pers(~nnel ."~ Had COAI i faced a siruatirin slightly different 
from that in Snyder-one that \I arramed the grant of some SOK of 
super! isory \\ rit-it might ha\ e recognized the tcndencj  iif such 
relief to aid the court's ordinary reriev jurisdiction. is \ r i l l  be dis- 
cussed in Section 111. Snyder n a s  not an appropriate case fur the grant 
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of supervisoty relief, and therefore its holding should not necessarily 
he read as excluding the possibility of granting such relief in cases over 
\I hich the court does not possess ordinary review jurisdiction. 

Furthermore, the Supreme Court recently implied in Parisi 1;. 

Davidson 'I1 that its cautionary reference to theBeviIacqua dicta in Noyd 
was not meant to preclude a more expansive interpretation of the ,411 
il'rits Act. In Pariri, the Supreme Court considered a petition for 
habeas corpus from a military administrative discharge board's al- 
legedly erroneous denial of a seniceman's application for discharge as 
a conscientious objector. The  Court addressed the question of 
whether an extraordinary writ from COh1.A is available as one alter- 
nate source of relief which must be exhausted before such an individ- 
ual may petition the federal courts for a writ of habeas corpus. The  
Court noted that the proceeding under consideration involred a 
purely administrative ruling and. citing Snyder, stated that C0.II.A is 
limited by statute to considering appeals from court-martial convic- 
tions only. But the Court then added, " f h e t h e r  this conceptual 
difficulty might somehow be surmounted is a question for the Court 
of Military Appeals itself ultimately to decide. See United States v. 
Bevilacqua.""2 

This renewed reference toBevilacquu indicates that a less restrictive 
interpretation of the "in aid of jurisdiction" clause by C O M A  uould 
he well-received. Before delineating a somewhat broader interpreta- 
tion of this clause, ho\r ever, it is essential first to examine the Supreme 
Court's construction of the .All Writs . k t .  

111. FEDER.4L C O U R T  1STERPRET.ATIOS OF T H E  ALL 
V'RITS ACT 

The  present codification of the .All Writs .Act applies to "the 
Supreme Court and all Courts established by Act of Congress";'13 

~ ~~~ 

" ' d 1  US 14 (19x) .  
" ' I d .  at 44 (ciiatmni am~tred).  
" J 2 8 U S C  5 1651(a)(I970). Forrherexrofrhe ~ct .reenore92nrpm.  The.iIl \ \rr tr  9cf 

d a m  b a d  to 1\10 sectioni in rhe FmrJudiciary Act, Act of Sept 24, 1789, ch 20, 55 11, 14, I 
Srar.80.81.SectionIJrrcarriedforth1nB 21?oitheJud~c~alCodeof1911,ch.2J1.52J4, 16 
Scar. 1116, authorized rhe Supreme Coun to cant writs of prohibition or mandamus "in cases 
xarranted by theprincipiesanduragcraflau ."Section I4aarcarriedforrhin5 262oftheJudtc1nl 
Code, ch 211. 5 262. 36 Stat. 1162, authorzedthe SupremeCoun, thccaurtsofappesls,  and 
the district courts t o  issue all niits not specrfically provided for by statute "uhich may be 
necessary far the exercm of their respectlte lumdrrianv, and agreeable to the prmclple;and 
usages of hi." There cuo provirions were conrolldared in 1948 under 28 C.S.C. 5 1611(a) 

Section I J  and its succeiioi, 5 214 of the J u d i c d  Code, apphed exclusiiely to the Supreme 
Court. Since they licked an "In aid of lurlsdlcrmn" CIPYII. the Supreme Co& had on ~ ~ c a s m n  
treated there E C C U O ~ S  as independent grants of lurisdicrion akin to the special iupenirory 
1u"idrcrlanexercired hytheCourrofKing'r Bench afcommonlau . P r ,  e.g., € z p n  Bradley. 74 
C . S .  (7 N a i l . !  164 (1868) In canfrart. 5 14 and ill succcs~or, 5 262 of the Judicial Code. had 
aiuays k e n r i e s e d ,  duetorhelr"inaidoflurirdlcrlon"requiremenri, asaurhorl~it lonrrogrnnr 
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thus it applies to C O I . 1 .  Like other iederal courts, CO51.4 must 
fnlliiu the Supreme Court's interpretations of the .kt ." '  Unfortu- 
nately, the Supreme Court's efforts to construe the .\I1 \\rits . ic t  have 
failed to define clearly the .1ct's grant I I ~  pouer .  In an effort to 
determine the .\ct's legitimate reach. the fnllon ing analysis will re- 
\ie\i the Supreme Court's liberalization of the ?ds jurisdictional 
requirements, examine the cases \i hich ha\ e deleloped the concept of 
supervisory \i rits, compare the use of extraordinary \\ rits at cnmmon 
Id\\ ~ i t h  the delelopment of super\isory nr i ts ,  explore the public 
interest orientation of supervisov \I rits. and tinall>-, reconsider 
CO11.i '~ restricted riev of its extraordinary \I rits pouer  under the 
.\I1 \Vrits . k t .  This  discussion nil1 attempt both to gauge the legiti- 
macy of CO5l.Ys present course of action and tn lay the ground\\ ork 
for arguing in Section 11. for an expansion of CO\i;\'s authority to 
grant extraordinary relief in cases not othervise Trithin its ardinary 
re\ ien jurisdiction. 

A THE LIBERALIZATIOV OF JlRISDICTIO.VAL 
REQ C'IREME.VTS 

T h e  essential requirement of the -\I1 \Vrits .ict is that the issuance 
{if a \I rit be "necessary or appropriate in aid of [a court's] jurisdic- 
tion.''1'5 T h e  ambiguity ofthis standard has given rise to considerable 
judicial confusion.'16 If narronly construed. the requirement nould 

c\trar,rdmarr rcliri uni! u hen ancrllar) tu a luri idicriun orherv ~ s e  acquned by irature o i e r  8 

particular case Sis pp 511-14 mjro 
\ \  henrht  1948rcxiimnapplied rhe"m aidoi~urisdiction'claursgencrallrroallacn~nr under 

rhc 411 i l r m  \cr .  wmr iuristi maintained that Congress had virhdraiin the zbme-menrioned 
urmdiction Sa. t g  , La Buy Houcs Leather Co., 3 $ ?  L- S 24Y. 260 (IYi'l 
diisenring),InrrJoicphson. 218 F Zd 1-4(1srCr  IPi4l(opinionoiLhieiJudee 

The R e ~ i a e r ' i  So re to rhe  1948coditicarm. h o w l e r .  r e~ea l rno ln ren r lon rocur ra l l an !  oirhr  
pcmer, C ~ C C  p"sieriede~c1uiiiely by the SupremeCourr under5  234oirheJudmai  Code The  
Dote icaIrs urd!. char 8 234 U J S  omirred hecruse II YIE 'unneceriaiy ~n o i r h e  reil ied 
ieciimn " H.R Rep \ u  308, sOIh Cone .  1st S e x  $ I + &  \I+ (19171 See 9 Moore mpm note. 
94. a i  T I IO 26 n I 4  (considers 'iiromshmg'' the con~enfmn rhat the 1911 m m o n  wthdreu  
Supreme Court's rpecial ~ u r > s d ~ t i o n  under 5 ?34 oirheJudiim1 Code) Cf Foureo Glerr Co 1 

Tranimirra Prod Corp . I 5 1  U S 2 2 2 .  2 2 7  (195') C'No changer o i  I P W  or policy are to be 
presumed fromchangeiuf l inguige in the[IY481 reri i ian unlesran in~enfro  makesuchchanges 
15 clearl! eiprerred ' 'Foilrro Glut uas decided afterJorrphion andLoBuy bur dealt  u l rh  a sectmn 
utheirhan 9l l l \ r i r i  Act). TheSupremeCourr  haineierrerolredrhir issue Thereiore, m u r m g  
Supreme Coun precedent IO inrerprer rhe All IT'rirr 9ct for ipp l~carmn to CO\L\, l r  I S  

important to bear an mind the dlrnncf8on berueen rheie 1x0 componcno. Only Supreme Court 
carer x hichdeal uirh the aurhurityot rhecounr oiappealr toissue urns or those Y hlch specfiy 5 
I 4 n r  115 S U C C ~ S I O ~ ,  5 262 oirheJudicialCode. arrhepre-1948 ~ourceofexrriardinar! p o ~ e r s r r e  

opnare far ~nrerpretmg the extent oi CO\l.Xs Pouers under the All \ \ r m  .Act 
'CY United States \ S u a m  10 L S.C.\I  4 I'. ?i  C \1.R 1 1 1  (1958) 
a 2 8  L S C 5 15 i l fa l  (19-0). 
BForcxampli, L0\1~iprer fnr in te rpr r ra t ionof  rhe"m aidofiurisd1cnon"claure h a r k e n  

rmarrcriif internaldlspure I n h i r d r r r e n t ~ n C o l l i e r i  UmtedSrarer. I Y  E S C  &I 4 511, $1.. 
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authorize courts to grant relief only u h e n  essential to the exercise of 
actual jurisdiction over a case. Through the years, however, the 
Supreme Court has rejected such a restricted view in favor of a more 
liberal construction. The result has been to mold the .All tVrits Act 
into a flexible tool by u.hich appellate courts can supervise the ac- 
tivities of lower tribunals. 

T h e  first departure from the literal terms of the statute came when 
the Supreme Court approred the issuance of extraordinary writs in 
aid ofpast  exercises of appellate jurisdiction."' A s  early as 1891, the 
Court in In re Washington &Georgetown Railroad Co. ' 1 8  issued a u rit of 
mandamus to  enforce a mandate that it had issued in an earlier stage of 
the litigation although the monetary amount in controversy on re- 
mand was no longer sufficient to meet the Court's jurisdictional 
minimum. In the 1954caseof UnitedStater2;. Morgan,'lg the Supreme 
Court \!em one step further and sanctioned the issuance of a \vrit in aid 
of a past exercise of jurisdiction under circumstances not amounting to 
the enforcement of its o u n  prior mandate. Although the petitioner's 
conviction had long become final and was immune from collateral 
attack under statutory modes of review,lZ0 the Court held that the .%I1 
tVrits Act uould S U ~ ~ O K  the issuance of a writ of coram nobis to 
correct prejudicial errors not apparent in the evidence originally be- 
fore the trial court.12' 

. h o t h e r  line of cases expanded the in aid of jurisdiction require- 
ment to cases only potentially within the jurisdiction of an appellate 

42 C.11 R. 1 1 3 ,  119 (1970). Judge Darden argued char 8 s l i t  can only be said IO " a i d  [he 
potential jurisdiction of the court if I[ IS es~eniial to prevenr irusrrarion oi that lurirdicrion. He 
considered the "irurtntion condition" IO be a priadictional prerequisite ID the grant of relief 
under the Act e w n  though the Supreme Court had already rejected this pram SLP pp 632-33 
8nfm He continued to maintain thrr position each time the court was asked to consider a writ in 
aid of parential)urisdicdon.P~, '.E., Rrryv. Comenmg Authority, 20 U.S C U.A 418,441, 
41 C.M.R 2 7 8 ,  283 (1971) (dissenting opmmn). Judge Dardcn'r position i s  similar to char taken 
by Chief Judge Magruder concerning the issuance of umi m federal practice. Set, e g , In re 
Josephson, 218 F.2d 171, 177-80 ( l i t  Cir. 1934) 

In con iris^, the other Ail Writs . k t  requirement that a w i t  be "ngreeable to the usages and 
pkc ip i c s  of lau," 28 U.S C. S l65I(a) (1970). has engendered icu problems. Although it 
technically incorporates extraordinary ~ r i f  pracrice under the common law, United Starer > .  
Hayman, 342 U.S. 205 0912). rhecounr havetaken the litterreqvlremenrroimplylitrlemore 
rhan the usual rule that they mun.  IS in all marterr, follow rheir o u n  precedenri. 

"'Thsr m o i s e d  the same concept followed by COMA in United Starer I Frischhoiz, 16 
C S C M A. ij0, 36 C hi R 306 (1966), uhen m the aid of 8 parr e x e k e  of prirdicrion, the 
court proclaimed 11s aurharrry t o  grant reiief under the 411 IVrm Act.  Sir  p 625 rupra 

"'140 U S. 91 (1891) 

'ayId. BI 504. Since perirroner was held to be no longer in custody under his federal EOnvICtmn 
and sentence, he WIE nor elrpble for i ramrory habeas corpus or statutory c o r m  nobis relief 
under 28 U.S C. D 2213 (1970.) 

Indarenr,  Ju t i ce  l l i n ranp ined  b?rhreeorherlurriccinared thatrheeffecrofrhe decision 
uis  to aurhorm rcileim rld o i a  jurisdiction r h i c h  had been eomp1erely"Fxhiurred." 116 C S 
I t  111. 
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crjurt.122 In .McClelian c .  Cari~nd.'~~ the Supremr C;ourt ruled that a 
c ~ i i r t  (if appeals could grant interlocutory relicf in order tri reverse 
trial judgc's illegal sa)-  rif proceeding5 prnding the o u t c o m ~  iif litiga- 
r i m  in a state court. T h e  Suprrmc Court ciinditirined its ruling. 
hiin e\ er. upon a shii\\ ing that the n rit 11 as necessar1i to p r e \ m t  the 
illegal act  from depriving the appcllatc court of an iippiirtunity t r i  
revie\\ the case at  some point in the future.12' TI\ o decades later in Fs 
parte lnited States.125 the  Court held that potential discrrtiiinar!- 
jurisdiction. as ( ippo~ed tu a jurisdiction \I hich arises autrimatically 
upon the request of the accused, u as sufficient tri supprirt extraiirdi- 
nary relief.'26 T h e  Court continued t~ limit the use of such relicf t r i  
situarions \i here issuance v a s  necessary to prei en t  an illegal act by a 
trial judge hich could rhn arr rhe e\-cntual attachment of appellate 
jurisdiction m e r  the particular crintriiyersy in questiim.'2' 

Gradually, the Suprrme Court relaxed this "frustration rif jurisdic- 
ricin" requiremenr for extraordinary relirf. Inrldanis i'. LnitedStates ey  
rel. .lfcCann.lzB the Court suggested fur the first time that the phrase 
"ncccssary fur the esercise of . , , jurisdictiiln"'2Y did not mran 
necessary to pre\ cnt frustration of ~ u r i s d i c t i o n . ' ~ ~  Hone\ er .  since 
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Adamr involved a vr i t  issued in aid of jurisdiction uhich had already 
attached, the Court's comment could not immediately be applied to 
situations involving only potential jurisdiction. Continuing the 
liberalizing process in Ex parte Peru,13' the Court totally removed the 
"frustration condition'' from its ov n authority to grant extraordinary 
relief in cases orer  uhich it possessed only potential jurisdiction. 
Ho\rever, the holding could not be applied to situations involring the 
potential jurisdiction of other courts covered by the .-\I1 U'rits -\ct 
because the Supreme Court partially relied upon its exclusive poue r  
under section 234of the Judicial Codeof 191 Finally, in the 1913 
case of Roche v .  Evaporated Milk  the Court held that 
possible frustration of jurisdiction was not a necessary prerequisite tu 
a court of appeals' granting extraordinary relief in a case involving 
only potential jurisdiction. Citing Adams, the Court characterized the 
frustration condition as merely one "[clunsideration , . . of impor- 
tance" \a hich a court of appeals should take into account u h e n  decid- 
ing xrhether extraordinary relief is \ramanted in a particular case.13' 
.-\lth6ugh the practical effect of Roche was to retain the frustration 
condition as a rule of p r ~ p r i e t y ' ~ ~  governing appellate discretion to 
grant extraordinary relief, the decision did imply that the restraint 
was judicially created and could be changed by the Supreme Court. 

iriulnga[cnmmonla\il~irirafhabcascorpus [underthe \iIWritr - \ ~ t ] o n l y u h e n ~ t i l n d r  i r i s  
'necessary' in rhc sense that the court could not otherwise physically discharge i ts  appellate 
duties.'' Id 

i . ~ s se l  uhich 
claimed immunity from s u i t  by \ i nue  of Peruiian goiernmenr ounerriiip Airhough rhe Stare 
Deparrmenr off icd ly  recognized Peru's claim, the district judge refused IO honor it and pro- 
ceeded uifh trial. The Perubian gorernmenr byparred rhe court of appeals and sought m 
inrerlocumr). u r n  directly from the Supreme Court. .\Ithaugh i ts  potential pmdicrion u a s  not 
threarened, rhc Coun  issued the ~ r i f  directly t o  the disrricr court noting that the "public 
importance and exceptional cha rac td 'u f the  case required immediate action Id .  ai 586. Sir o h  
Lnited Srater .Alkali Export Ari'n t .  Lnired States, 1 2 5  U S 196(1915). DeBeerr Consolidated 
Mines, Ltd. > United Starrs, 325 L.S. 212 (19431. 

lS'Ch. 211, 5 214. 16 Star 1156 See note II1iupm. 
'*: 319 L S 2 1  (1943). The court  a i  apppeals had granted a wri t  of mandamus t o  compel 

reinstatement byadirrrictjudgeofthedefendanr's pleain abaremenrmananritrurrindicrment. 
Thecare had notyercomeivirhm theappellate court's i c f ~ d  jurrrdictronnordidrheactronofthe 
t r i a l  judge fend t o  frustrate appllnre i e ~ i e ~  

LJ'id ar 26 In re \e r i ing . rheCour tmade~rc lear rhar rhe t la~  ~ntheappellatecoun'rdecision 
uai  no^ lack o i~un id icoon  to i s w e  rhc uric, but only improper exercise of i ts  dirererion. id a i  
21-26 

131 4 rule of pmpriery IS  distlnct from a iuriidicrronal prerequisite The I s ~ t e r  i s ,  of coursc, 
founded u p  statute and thercfare represents the minimum restriction placed upon a court's 
ability tu a c t  \ rule o i  propriety, houe5er. is  a pdrcially creared standard uhich governs a 
mum's e x e i c i ~ e  oidircrerion under a prudicrrond s f i i ~ i c .  Set Bell, Tk Frhml Appliate Court$ 
ondr i .? l i lYnr iAr t ,  23 S u .  L.J. 8 5 8 ,  860(196Y)~here~nafreiciredarBelll 9cour tuh ich ic r r in  
iioiarronofaruleofpropriery doernorneceriarily exceed its pouerr underrhe rrarurorygranrof 
ju"idicrionbutmayrtil1 beguilryofanabuseofdiscierion Underthe 411 Writs 4 c r .  therulerof 
propriety hncriun to cuntinc a C I I Y ~ I  rremre oi'exrmardinary" power m situation~ cequaing 
extraordinar)." action 
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.ifter aflurryofcases suggesting the possibility nfsuch changc,'3ethe 
Court inLa Buy v .  H u w i  Leather Co. finally upheld the grant of a 

rit by a court of appeals under circumstances posing nu threat ti, 
potential lurkdiction. 

InLaBuy a district judge had referred t\iu antitrust cases to a master 
o \ e r  the objectinns nfall parties. Federal Rule ofCi\ i l  Procedure i 3(b) 
clearly permitted a district ludge to refer a complex case in an excep- 
tinnal situatinn and left the determination of the requisite cxceptimal- 
ity to the judge'$ discretion. Finding an abuse of rhis discretion. the 
court nf appeals granted a 11 rit of mandamus directing the trial judge 
tn hear the case himself.'38 On certiorari to the Supreme Court. Judge 
La Buy argued that the court of appeals had no Po\< er to issur the \I rit 
since the disputed reference did not tend to frustrate appellate re\ ie\i 
T h e  Supreme Court dcknoirledged that Judge La Buv's !irdrr could 
have been re\ ieu ed on appeal from final decisinn. butcited Ruche and 
rejected La Buy's argument: 

The question of  naked power has long been settled bv this court. 
. . . Since the Cuurt of .Appeals could at snme stage of the 
pwceedings entertain appeals In these cases, it has ou er in proper 
circumstances as here. to issue \\Tits of manlamus reachmg 
them.'3B 

T h e  Court then paid lip seriice to the traditional notion rhat man- 
damus could issue ml>- to correct a "clear abuse of discretion o r  
'usurpation of judicial PO\\ er'.'' 14" i l though the disputed reference 
\ \as clearly u ithin Judge La Buy's PO\\ er, the Court purported tc find 
an abuse of discretion and upheld the grant of the \I rit. 

Had the reasoninginLaBuy ended there. the decision's significance 
iruuld ha\e  been limited to liberalizing th; in aid of jurisdiction 
requirement of the .All \\ rits Act. Read this u a y 3  La Buy clearly 
authorizes an appellate court inferinr til the Supreme Cnurt t o  grant 
extraordinar! relief in aid of potential jurisdiction in certain circum- 
stances e ien in situations \there relicf is not essential to preterit 
frustration of that jurisdiction. T h e  truly significant aspect nf this 
decision. ho\+e\-er. \\as the Court '$ intocatinn of a concept \I hich it 
termed ' 'super\  isory control." 
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B.  THE COXCEPT OF "SUPERVISORY N'RITS" 
La Buy made a qualitatire as well as a quantitatire leap in extraordi- 

nary v rit theory by suggesting that lower appellate courts should and 
do exercise a supervisory function in the federal judicial system: "We 
believe thatrupemirory control of the District Courts by the Courts of 
-4ppeals is necessary to the proper judicial administration in the 
federal ~ y s t e m . " ' ~ '  T h e  impetus for the Court's important remark 
may ha le  sprung in part from the specific circumstances of the case, 
particularly the fact that the evidence of Judge La Buy's alleged abuse 
of discretion was far from oreruhelming. T h e  Supreme Court at- 
tempted to supply evidence of such an abuse by likening the situation 
in La Buy to t n o  earlier cases, Los Angela Brush Corp. v.  James'42 and 
McCullough v, Cosgra~e,~~~ where the Court granted w i t s  preventing 
the reference of patent cases to masters without a shoiring of the 
requisite exceptional circumstances. In both cases, houever,  the ref- 
erences \+ ere made pursuant to a prior agreement among the judges of 
the district to refer all antitrust cases to masters regardless of their 
exceptionality. T h e  agreement, therefore, amounted to a nullification 
of the federal rule. In La Buy no such agreement, either express or 
implied, existed. Undaunted, the Court purported to find a similarity 
insofar as references by district judges had become an "all too com- 
mon" practice u h i c h  had invoked adverse comment from the court of 
appeals."' Thus ,  despite the attempted justification in traditional 
terms, the Supreme Court's apparent intention u a s  to permit an 
inferior appellate court to exercise supervisory control over louer  
courts to discourage the use of references in future cases. 

h i d e  from discussing Lor Angeles Brurh and McCullough, the Court 
did not explain the term "supervisory control." Since Congress has 
not granted a common l a u  supervisory j ~ r i s d i c t i o n ' ~ ~  to the federal 

' " l d  at 219-62 (emphasis added) 
"%2-2 C S -01 (1927) (original grant of mandamus by the Supreme Court under IUCCCSIO~ 

"'109 C.S. 611(1940)(orrgmd grant of mandamus by the Svprcmc Court per curiam) Set 

L " 1 j 2  C S 81 2 1 8  (citing Kriniiey \ .  Cnired AKiSti Corp., 2 3 5  F Zd 2 5 3 ,  25; (7th Cir 
1916)) 
'" .At common law an appellate court had an inherent p u e r  under IIS supenlsory l u r i sddon  

toprerenr inpr r ice  byinterremngncaser pendingbeiorelouercourtrortogranrrelieiinFarel 
nut otherr l re  revmvable under sratute I I\. Holdsuonh,  HISTORY OF T H E  ENGLISH 
L A B  226 (7th rei. ed 1956) [hereinafter cned as Holdruonh] .  .An exercm of super\,iiary 

pmdi i t ion  1s diirincr from an exerclse of ruperr~rorypocrr in that an ~ p p e l l a e  court imokei its 
ruperrirory pouer to supporn a declrion ~n z case alreidy before ~f undcr ardmary sururory 
lumdrciian See note 61 mpm 

Federal coum of appeals occasionally refer IO %hat they incoireetlv cal l  their " s u p e n a o q  
prisdrtron" uhen  >ssumg a u ric to an inferlor court In such cases thecourt in fact has m e d v  
invoked p w e r  to >mue a nrit under rhe 3.11 W i r r  hcr  in aid of a&I or potential luriidicrion 
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appellate the Court clearly did not intend to implj- that thr  
courts of appeals possessed such jurisdiction. In order to understand 
the function suggested by the Court's enigmatic reference to "super- 
visory control." it is helpful first to consider the circumstances under 
which common l a a  COUKS once granted "supervisory \I rits.''14i 

C.  EXTRAORDLVARY IYRITS: A COMPARISOS OF CO.21MO.Y 
L A W  A S D  FEDERAL COLRT CO.VCEPTS 

In England all of the extraordinary or prerogatke \I rits iiriginated 
in the Court of King's Bench.14a T h e  ur i ts  of mandamus and cer- 
tiorari I+ ere the means by \I hich King's Bench carried out its respon- 
sibility to supervise the administration of justice in the I m e r  

The  broad concern for the public interest inherent in a 
court's decision to grant mandamus o r  c e r t i i ~ r a r i ' ~ ~  distinguished 
these supervisory \I rits from the institutional conflicts \i hich gavc rise 

mer rhe particular matter before I( Sea. t g  , Smith b karzinbaih.  351 F 2d 810 (D C Cu 
IY651. LniredSrarer> KniredSraresDirt Ct 216F 2d'lll4rhClr 19561,rrrf drnvdiuhnom 
\alle! Bell Diary Cii. I L-nced Starer, 3 j 2  U.S. 981 (105-1 

, hoilc$er.  may be an exception Pr n o t i  I I 3  NPTY 

' a r  the term i s  wed ~n chis 4mcle. 13 nut necessarily issued under 
m now 145 I Y ~ .  but may be p n r e  

diction 4 supen~iar !  U ~ I I C O ~ M ~ ~ ~  that rype ofemaordinar )  re1 
coun prcceeds bv means of a ~ r n  to carry out I ~ S  u n q u e  rerp 
idminiirririon of lustice The result accomplished b) a supen i s  
rhen before rhe court IS therefore. smt la r  LO the result accomplished bv an rxercise 01 super- 
1mr \  p u r r  ~n a case already before the court  

F. Polluck & F \lairland. T H t  HISTORY OF t K G L I S H  L\ \ \  150-i l  (2d rei  cd 
19)9)[hereinafr~rcirid aiPollmk& \larcland]. ~uriruai"prerogari \e"becsure~ris iu id  a r rhe  
behrrrof the kmg. himself rheorerically a judge on the Courr of King's Bench. to pmrecr royal 
interests de  Smah.ThrPrirogornr Wnri.  I 1  C\\ IB L. J 10 i6119jil[hureinafrcrcir~d as de 
E _ . . L I  
_11111111, 

"gRufeisor Jaifr has traced rhe functional m of thc r i   NU u n t h .  'In granting c ~ r f i o r a r i  
and mandamus ChiefJurrice Holr said m 1- I V I o  ~ m r f  csn be intended exempt from t h e  
iupermendenc) of rhe kmg ~n chis C Y U ~  ' Lurd Coke, u h o  appari tu  haic inienrrd 
mandamus, i fnur  out of u hole cloth then a i  least out of B feu rags and tatters. aircrred king's 
Bmch lunsdicfion i o r h i r n a  LIrongor Inlur\. elrhcr Publickor Private. can hedone bur rhir 
81 shall br reformed or  punished b) due Course o f  Lax ' Lard \ lanrfieldi claims for the u rit 
werenoless grandiose l ruar  innoduced rirpre~enrdiiorderfrom a failureoflurriceanddrfecr 
o t  the p,olice Therefocc II ought co be used upon all occasions u here the iau has errablirhed 
specific remedy. and u here ~n lustice and good goirrnment rhere ought to be one ' ' L Jd fc ,  
J U D I L I % L C O \ T R O L  OF \ D \ I I S I S T R \ T I \  E \CTION 462 ( 4 b  Sru Ed 19651 (CIII- 

].fie) [hrreinaftrr cited PS Jaffel. Sir o b  J a m  ii Hendcrwn, 
HinoriroiOrgrtu. - 2  L. Q RF\ 345 l I Y j 6 )  

rit of ~ e r f i o r a r i  uas demandable ~n criminal ~ i s e s  a( of right 
only by rhe cion" I Holdruonh.iupro note 145, a t  228 Funhermure, ~n re r ieu  rile criminal 
i a s e  by superiirov cerciwari the only ficror rublecr IO scrutm) 15 rhc external \alidir) of rhc 
record including both the iufficrenc) of rhe charger and the apparent lumdicrian of the t r i a l  
court Id.  at 2 1 3  10 Holdruurrh, m p  nnfr 145,  at 2 4 4  ( I s (  ed I Y J 8 )  This limited s c u p  of 
re\ieu m s e s  from rhe theoretical hasir of the iuperirror) funcrian itself-the nimon that a 
supreme court  pr ierses  the inherenr puutr  to prerene rhe ~ n q r i r y  of the iudiclil s ) m m  
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to the other prerogatiie n r i t ~ . ' ~ '  In deciding whether to exercise 
discretion to issue a supervisory ii rit, a court uould weigh the public 
significance of the case against the purely private interest of the 
petitioner.'j2 

As the political conflicts which had nourished the gro\rth of the 
prerogative writs at common la\! gradually disappeared, however, 
the distinction in availability among various trrits also faded. The  
aeighing of the public interest in the decision to grant mandamus and 
certiorari became less pronounced as the issuance of writs to correct 
technical "excesses" of jurisdiction greu' more pred i~ tab le ."~  Both 
bvrits u e r e  applied in circumstances more varied than before. Cer- 
tiorari, for example, became a\ailable not only to correct specific 
excesses of jurisdiction but also to conduct a general revie\+ of the 
record both as to questions of law and the sufficiency of the e+ 

against the blaranr aburci of I ~ S  oificeri. This inregriry suffers a h e n  the proceedings fail to 
prerenr even an external appearance of legality. Thus ,  a urit udl issue to remedy such an 
apparent abuse of jurisdiction m order to preserir the public image of justice. Con\ersely: 
review rharuent beyond theexternal d i d i t y o i t h e  recorduouldnat ardirectlytend topresene 
this megray  and u odd  inure primarily to the benefit of the mdi\iduai petitioner Superrrrury 
certiorari. therefore, isunavailableInruchacare, uhichfallsmoreappropria~elyuirhinrheclars 
intended IO be governed by stamtory modes of m i e v  

L"Theuritafprohibit ion.  far example, oripnateddurlngtheconflrcrberueenthe e c c i e m i -  
ricai and the common lau courts and uar used IO protect the royal courts from the former's 
~ ~ e r z e i l u u s  arseroonofpauer 1 Pollack&\Lairland.iupronore 148, at 129, 2 j & 5 l ,  479 I t n u  
later used t o  stem rhe rising power of rhe courts of admiralty. de Smah, wpra note 1.18. at 49 
Similarly, King's Bench utilmd habear corpus t o  exrend the jurisdiction of common lax Courts 
IC the rxpense of admiralty courts and the Chancer). by relearing royal rublecrr u ha had k e n  
confineddlegally 9 Holdsuonh.wprn note 145.  ar l o a 2 5  (3rd ed 1944) T h e r r i t  oferror coram 
nobis served to enhance the Kmg'i position as the 'fountain of JYSIICI" under the common law . I 
\\ . Blackrrone, CO&lMEST.<RIES '266. a i  against other courts by relreimg manifest inius- 
trce a p p a ~ n r  irom facts outride the record of t r ia l .  I Holdsuorrh,wpo note 145, IC 224 The  
writ forced a rerum of the record to the trial court for appropriate acnon m light of the facts no1 
brought out at the u r i p n d  m a l .  See 28 ST. JOHE*-'S L. RE\- 295 (1954) 

"*See Jsffe. wpm rime 149, ar 4 6 2 - 6 4  The  same public ~nte ies t  nmmn operated m the 
SvpremeCourr'rdecirioni rogr inrex t raurd inaryre i ie f~nErp~ra  United Stater, 287 L.S 2.11, 
2 4 ~ 4 9 ~ 1 9 3 2 ) a n d E r p n r r s P e r u .  3 1 8  L.S.  5 7 8 ,  586(1943).Siipp.632-33iupro \ \ r ~ f r r u c h a s  
prohibition or habeas corpus a d d  be granted as a matter of right uhere a peritianer had 
ertabliihedrhatprapergroundrexirredfarexercireofrhe Kmg'r prerogari\e.Ssde Smirh.iupm 
note 148, a t  44, 5 ; .  Mandamus and certiorari, hoiierer, uere  neier issued as a matter of "ght, 
their issuance lay totally uithin the discretion ofthe issumgcourt 4 court uould h a y  refuse 
t o  irruemandamurorcertiorariu heretheinpry rothe public from ~rrgrantuoulduur \ re ighthe  
value IO rho petitioner. 

The public interest facrar also governs rhe discretionary grim oi  rtarurory certiorari by the 
SupremeCaun. ~ccard ingroChlefJur rceTafr . " [ l l r  is ierynmporrantrhatue beconsirtent in 
not granting the ~ r i f  of certrormexcept m cases ~nvolungprmcipler the ierriementof uhich i s  
ufimporrancerathepublic aidirringuirhed fromrharoirheparriei. and incaseiuherrrhereiia 
red and embarrassing conflrcr of opinion and authoricy betueen the circuit  cuurc~ of appeal " 
Lqne & Bowler Corp > .  \\esiern \<ell \\arks, Inc., 261 U S 38;. 393 (1923) See S L R B  v. 
Alexra Textile \ f i l ls ,  Inc., 139 U S. 563" 5?2-?4 (1950) (Frankfurter. J , dissenting) 

lJIDurmg the .Age uf Rciorm m ninerccnrh cenrur). tngland. certiorari, mandamus, and 
on became abailable for a wide banerg of purposes including the examination far 
o i  local  law^ and ordinances, corporare action$, and administrative decisions. 14 

Holdiuorrh,  mpa note 145, at  2cC49 (1st  ed 1964) 
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dence.'j' Thus,  it is not surprising that a ductrinr of supervisor) 
certiorari never arose in the federal system.'j5 

The  federal cnurts. of course, are nut creatures ui the common I a n :  
they possess onlv the jurisdiction conierred upon them by Congress in 
accordance u i t h  the Constitutiun. The  cummon lau n r i t  ofcertiorari 
available under the -411 I\rirs Act retained d !ery limted function 
unrelatrd to suprri ision.'56 Similarly, supervisorv mandamus nercr 
acquired an indentity in the federal courts distinct from that of tradi- 
tional mandamus.'5' Therefore. \I hen the term superxisorv man- 
damus !! as used in La Buy, the Court could have meant nothiiig mure 
than traditional Houever ,  the fact that La Buy ap- 
proved for the first time the use of a n r i t  by a court of appeals in a 
unique situation ' jU suggests a conrrarv conclusion. Professur .\loore 
reads La Buy as establishing a ne\! iategury of "superrisom man- 
damus" !I hose exercise is regulated bv a set 11i proprietv standards 
distinct from those goLerning traditional mandamus.1Bo 

1z'14.\\f. J L R .  ?dCirimmn 9 2IIY64) Cnderthecnmmimlav armhcnted '"man! i i m s .  
hoveicr.  mandamus and ceriiorari did continue t o  iuncriirn in a r u p e r ~ o r y  capacir) Some 
irares incorpurarrd thc concept a i  iuper~i ia ly  conti01 h i  the hlgheit coun in10 r h a r  ~ t a i e  
~ n n s t i i ~ ~ i ~ n i  Se~Annor., 1 1 2  1 L.R 1 1 5 1  (1918) Otherrrnrcamainrained the i a m e ~ o n c i p r  a i  
part o f  the common I an  In states o i  both categorler, crmurarh mll rcrnalns the p r ~ m a r y  mcsns 
byu hichrhe SupremeLDurrcanre i ieu  rhe lep l i ryofany~udic~al  acto fa le i ser tr lbvna l~ i  hena 
statuto? mod? of r r i i e i i  is  unaiailablc 

' i zC~ngrcrr  neier rpeiificall) aurhorizcd the iedcral courts to grant commim l a i t  c c m o r m  
except under rhe 411 i \ r m  1 c r  ~n aid of a lurirdicrion o r h e r u m  grimed The courts o i  the 
Dsrricr o i  Columbia iuncrmned migtnally a i  common lau courts of general lunidict ion 
hoveier .  and thuscould >$sue them m a s  an orqinal matter. alrhoughcommon lai i  ce r rmra r i f r l l  
intodiru,eiullouinprheSupremeCaurr'rdecirianm Deggci Hirchcuck. 229L- S 16Ii191I1 
(Posrmarrer Generals order after hearing barring the use of the mails held nor re3ieaablr r m  
common l a w  ~ ~ r f m r a r i )  The Second Clrculr thereafter hinted that rupenisory c e m o r a i ~  might 
be aiailable ID mien rhe ewernal !a l idq  of drait b a r d  pmceedmgr. m 9ngelui \ Sulllian. 
!M F 540d C a  1917). b u t r h s  rupgei r ionuasnneradapred  hyrhecnvrrioiappeali  Sei. if 
Drumheller 5 Berki Counr) Local Bd 1.0 I .  110 F !d 610 ( Id  Cir 1942) 

marailable either because a lover court  erroneourl)  denied lea!e to appeal, (et, eg Sreifler b 

Lnaed Srarci. 119 C S 18 ( IY41) .  because thccais u a i  "mer rechn~cally ' W ' ~ C O U I I  <oiappcalr 
irom u hich a C I S L  could be raken IO the Supreme Court, its, P g , House x \layo, I 2 4  C S. 12 
(19451, or in order IO brrng cht rntire record ofa  prwceding before a w u r t  so that ~f might marc 
cfiecrrielycunrideraperlrion foreirraordinary reliei,iii. eg , DeBeeriConrol \finer \ C n m d  
Starer. I 2 5  C S .  2 I! ( IY4 j )  These iunctronr are unrelated IO supen!rmn I" that rher prmanly  
benefit ""1) the peririanrr and  do nix h i i e  rhc pubk  inierett m e n t a f m n  mherenr ~n the super- 
usmy function. See pp 619-41 >n,fie 

-"Houeirr. courts ha>* wmetimrs incorrectly referred cc  the granioftradlrmnal m a n d m u i  

'seCommon l a u  certmran has most often been uril~ied \I here re 

agalnsr an lnierlur court by an a p p e ~ ~ a r e  COUrr as an exampie of 'ruFr\lrlon sep. in 
Josephson. 218 F 2d I 74, 179 (Is C r  IY54)  

'"E.g . Doble \ Lnired Starer D m  Cr , 249 F I d  -14. - 3 5  (9th Cu 195.). Ilarsey-Harrli- 
Ferguron, Lrd j .  E q d .  242 F 2d 800. ROI (6rh Cir 195.) 

B q  w a s  rhe 6rrt tlmc that rhe Supreme Coun upheld the p n r  of a urit by 8 m u n  of 
appeals m aid of putenrial p r > i d i c r m n  to remedy a simaimn n hich dld not rend to rhu art  rhe 
appellate C O U ~ I  i x e r ~ i r e  of lurirdscnon Srr  p 614iupra 

" 'Sr~9 \ loore .~~ ' * ip ranore9r ,a r l  110 !& !R(I9V) SrrriioBelcheri Groamr.406F2d I), 
16 n 1 (5rhCir 19681 Burirr Wright, ThD~ubtfuiOmnii~irnoqiAppi/lorrCoum. 41 \II\-S L 
RE\-. 7 5 1 .  - ' I40 1195:) (fears that a concept of'ruperwor) mandamus" mlghr be used IU 

c i rcwmeni  the final deciriirn rule) 
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D. 
.\recent analysis of the .\I1 n'rits Act seeks to resolve these conflict- 

ing conclusions by interpreting La Buy to authorize & form of man- 
damus broader in scope than traditional mandamus but still suffi- 
ciently circumscribed so as not to allow courts of appeals an unre- 
strained reviea of interlocutow rulings by district courts.'6' Accord- 
ing to this theory, supervisorymandamus would issue against a judge 
in a particular case to correct an instance of a "significant erroneous 
practice" commonly engaged in by trial judges.'E' For supervisoy 
mandamus to issue, the practice in question need nor constitute an 
ahuse of discretion or usurpation of pouer  as required under tradi- 
tional standards of propriety. Rather, the practice need he only of 
such magnitude as to affect adversely the tdministration of justice in 
future trials should it continue unchecked.lS3 

According to this theow, La Buy can also be read to authorize a 
practice of "adrisory mandamus" designed to settle "novel and impor- 
tant" questions of lao. arising during trial on the disputed rulings of 
the trial judge,164 Cnder this analysis, a 1% rit may issue to decide such 
questions whenever the following factors are present: (1) when the 
same novel question is likely to arise soon in other trials, thereby 
increasing the usefulness of an immediate instructive decision; ( 2 )  
when a likelihood exists that the trial judges in those other cases may 
enter an erroneous decision because the basic issue remains unsettled 
at the appellate level; and (3) when the alternative of awaiting resolu- 
tion on the matter of ordinary appeal is unsatisfactory, either because 
the question is of a type difficult to reach on appeal or because the 
unsettled state of the legal question would cause prejudice in the 

A PUBLIC IXTEREST THEORY OF SUPERVISORY W R I T S  

"'Sate, Supmimy and Adumy .Uundmur L'ndwihr Ail I t i t i A c i .  86 HARV L. REV. 595 
(19'1) [hereinafrer cned a i  Suprutmy Mondamurl. The Xorc  does nor deal ulrh the "in ald of 
j u r i r d i c r d  ciawe of the .Ill Lsrar k r  m the manner m which it arises in thn Irdcle S ~ n c e  a 
final ludgmenr in any case I" a h e r  federal C O U T ~  15 ultimately re\iewrhle m some federal 
appiiare court, the Wore assumes for purposei ofirr analysis rhatthe lurrsdictlonalrequrrement 
ha9 been met through the exsrence of potentd prbdieiion See Id at 1 9 6  n.7. 

"*ld af 610. 
' B a I d .  at 6iC-i I 
"'Id at 61 1 The Yore cites t w o  lower court cases which hate imoked La E q  to support 

"adr~ror)."uresofmandamus.ld. a t  613n 76. In I t l a i r  \ .  Miner, 265 F 2d 312 (7rhCr.  1959). 
@d 36J U S 641 (1960). decided f ~ l o  Y C I ~ S  afcer Lo Buy. rhe Seventh Circuit granted 
maidamus compellrnga trial judge IO re& m o r a l  drrcoiery order in an admiralrycaie. The 
court found char this order, made purruanr to 8 local rule of court, ~ n ~ l v e d  a "fundrmenral 
procedural quertmn" the resolution of u hich uould ''affect procedure mail admiralty pmceed- 
mgs"Z65F.Zdar JIJ.Adecadeiarer,theFlhhCirculr~n SECI Krenrzmm, 39iF.zd  i i (5th  
Cir. 1968). utilized Lo EUJ in a similar manner. In a corporate reorganization proceeding. rhe 
SEC moied the district court for permiwon to cms-eximmc witnesses and to introduce 
eridence at the bankruptcy hearing The dirrricr ludge denied rhe momn under an ermneou 
interpretarm of the Bankruptcy A c t .  Proclaiming rhe need for a rapid re~olufion of rhrs lriue of 
first rmpresrmn. the court of appalr cited L# E q  and issued the xiif 
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interim.'e" This theory is supported by t v  o decisions since La Bus in 
which the Supreme Court suggested that the grant (if a r\ Tit to settle 
neu and important questions of lair is an appropriate exercise of an 
appellate court's duty of supervision under proper circumstances.le6 

' " S n p : m 9  Zfondamui. I U ~  nmie 161. a t  61 1-12, 
1 8 b l d  a i 6 l l .  6 2 2  In Sch lapnhauf i  Holder. !:Y C 5 IO4(IYb?l, rhedirrricrjudeeiirdired 

rhc deicndanr ~n a ncgligenccacnrrn ~ I I  ruhmir tci a p h w c a l  ciamination pursuant ((I  Rule 1:  cuf 
the Federal Ruler u f  LniI Procedure u h c h  authorizer the judge NJ order such a test fn r 'goud 

I ~n cnnrrmerry " \Irhoughtheconirirunonalit!.ofrhe rule 
en crtahli ihed the defendant a t r r c k d  fhc order (on ~ ~ m s m u -  
irther assirred rhar rhe rcqiiircmcnrr uf p o d  cause' and ~n 
'ng his pcrmon for a UIII. the court uf appeal\ upheld thc 

ioncrirurirrnsliryiifthe rule burd;d not reach his alrernaic ~oncentmn hecauce his petition did niif 

allege a usurparm of p<~ucr" a i  r e q u r e d  by rradmonal mandamus doctrine In affirming rhc 

anc~llar)  m u e  crf first mpre,sen criuld be reached on the mandamus peririiin) 
The r rcmd Supreme Court case tired hy the Son u a s  \1dI > Cnired Scares. 189 C.S YO 

( 1 Y 6 7  rhc Court's ""1) other Cnmment iin the u.w of s u p e r i i r ~ q  mandamus Thcre, rht  
defendant in a criminal case filed a di rcwery  mofitrn which rhe goiernmenr argued \ ids nor 
w t h m  the judges p m r r  tci  grant \\hen the judge neterrheless granted the motion. rhc 
gmernmnenr obtained a u rit of mandamus from the coum of appeal% oierturning rht motion 
On cr r t iomi ,  rhc Supreme Ccrurr rerersed finding n o  uurpat8con crf poncr' '  mder the rradi- 
tmnal mandamus doctrine T h e  grnernmenr had contended rhar rhc judpe's conduct \ $ a s  
reprcrmrar~vc " f a  'pattern of manifcir noncompliance with the rules go\cmmg federal criminal 
f c i a l i "  and rhus \cas a proper sublecr under La Bu) for an rxer~ ire  nf supen ision by the  LOU^ 

appeals Id at  YY The(.ourtrckno\iledged rhatir had'recognized ~ n L a B u )  rharrhe fam 
of a c u m  of appeals nrrh the p ~ a c r r c e  of the lndiiiduai dirrricr C O U I ~ I  u irhln 11s c m u  
releiant to an assessment of the need for mandamus as a c u r r e ~ u i e  measwe " I d  at Y6 Bur the 
Court then norcd tis d i i f i i o r  toward goiernmenr appeals in criminal cases u here speed) m a l  
guarmrcei applied and u here a hiiron. of cungreriinnal I m i t a i m  upon rhr qoiernmenr I rlghr 
i i f appeal reflected defercnie to double jeopardy mnsiderarmni Furthermore. rhe record failed 
IC, disclose mv csidence of s peri~rrenr e\ai ian uf the rule? and the court  of appeals ~n 11s 
unrrprirred opinion failed tu "supply a reasoned ~us t i i i ca rmn"  far 11s action Under there 
C I I C U ~ ~ ~ C ~ E .  a "mandamus from the blue" could not p s r i b h  s e n e  'I !!tal ~ u ~ r e c t n c  and 
didactic funcriiin" and thus the C w r t  concluded that the casc i as not a ~ ~ m n r i a f e  for w a n i s -  

relief Id at  10-  
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Although this interpretation of La Buy discusses supervisory and 
advisory mandamus as two distinct concepts, these functions of man- 
damus actually represent t u  o aspects of a single "supervisory man- 
damus" under the common la\v theory as amplified in this Article. . i s  
noted abore, the primary beneficiary of an exercise of supervisory 
mandamus at common la\% is not an individual litigant but a particular 
judicial o r  governmental interest furthered by the grant of relief.16' 
This  public interest orientation is also apparent under the concept of 
supemisory mandamus derked  from La Buy. T h e  rationale for cor- 
recting a "significant erroneous practice" of trial judges is to improve 
the overall quality of the judicial system. I f t h e  judge's error was not 
common but affected only the case then before him, a superrisory M rit 
would be improper because no public benefits would flow from an 
interruption of the normal appeal process. T h e  exercise of ad\-isory 
mandamus as derived frornLaBuy has a similar publicinterest orienta- 
tion. Advisory mandamus advances the integrity of the legal system 
by using a current case to settle vexing legal issues in order to ensure 
the just and efficient resolution of future cases. Thus ,  the concepts of 
supervisory and advisory mandamus derived from La Buy merely 
represent t \%o forms of supervisory relief under the "public interest 
orientation" theory as derived from the common law. 

T h e  issuance of either form of supervisory relief involves a further 
relaxation of traditional standards of propriety which ordinarily re- 
strict a court's discretionary grant of extraordinary writs. In large 
part, these standards are forged in deference to the final decision rule, 
which requires that only final judgments of a trial COUH can be 
reviewed by an appellate court . lBB This  rule reflects the public inter- 
est in an orderly and efficient legal system which preserves the integ- 
rity of each stage of the statutory review process from trial to final 
appeal.1B3 T h e  traditional standards of propriety function to prevent 
wholesale circumvention of the final decision rule by ensuring that 
extraordinary relief will issue only in extraordinary situations."' 

the final decision mle. S e p e r d l j  Frank. R n p z m $ r  de Ftndjwlgmrnt Rule, 45 TEkAS L 
REV 292 (1966). C. Wright, LAW OF FEDERAL COURTS $ 8  101-02 (2d ed. 19:O) 
lhereinifrer cited as Wrmhtl. Ne\eriheleir the find decS4nn nile i s  sill1 cnnsidered 1 h a w  ~ ~~~. ~ ~ ~ ~. ~~ ~ . ~ . ~ ~  ~ ~~~ ~ - -  
p o k y  underlying federal appellate practice D r  .4ndreur\  United Stares, 3 7 3  C S. 334, 140 
(1961) 

.Although nu single pmiirion of the UCMJ states a final decision r u l e ,  COhLIA has ~n effccr 
given due regard co the rule 8s policy For example, before deciding u herher c~r~umstmcci  arc 
sufficiently "exrraordmary" to grant extraordinary relief, the court requires the petitioner I o  
demonstrate thatthe"ordinarycourrcafrhc proceedings against himrhroughtrinl and appellite 
channels 1s not adequare '' Font L Seaman. 20 C.S.C.\I .A. 187, 390. 43 C.M.R. 2 2 7 .  230 
(1971) 

' n s \ \ i i g h r , ~ p r o  nore 168, at  B 101 
~ 7 0 ~ ~ 1 1 ,  :*pa m e  115. I t  861. 
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R'hen the extraordinary poner  of a cnurt is injoked primarilv to 
remedy an injustice to an individual petitioner and not to \indicate a 
matter of public interest. the public policy behind the final decision 
rule dictates an application of the traditional propriety standards. 
Houcver. in a situation calling for the correction (If imprnper judicial 
acti! icy or the settlement of a novel legal issue, the public necessity for 
an immediate decision can be said to iiutueigh the public polic)- 
behind the traditional standards of propriety. Therefore, the tradi- 
tional standards \I hich a.ould ordinarily restrain the exercise of es-  
traordinary pouer  do not control in a case v here supervisory relief is 
narranted. 

E.  SSYDER REEXA.MI.VED 
CO.\l.i's rcstrictive interpretation of the . i l l  \ f r i ts  \ct in Cnitcd 

States :, Snyder deserx es careful reeyamination in light of this public 
interest theory of supervisory v r i t s .  .i feu necks after Snyder's 
con>-iction for adultery \I as finalized by con\ening authority ap- 
proval, the Supreme Court decided O'Callahan s. Parker.172 There. 
the Court held that cnurts-martial had jurisdictinn to 11)- scr! ice 
personnel only fur "service-related' offenses. Snyder petitioned 
CO.\l.i for relief under O'Callahan arguing t\vo points: first, that 
O'CaNahan should be applied retroactiiely to his con\iction; and sec- 
ond, that the offense of adultery ~ i t h  another ser\ice member's 
spouse is not "ser~ice-connected." CO.\l.i dismissed Snyder's peti- 
tion stating broadly that it lacked lurisdiction under the . i l l  \I rits . ic t  
to issue a ur i t  in any case over which it lacked ordinar!- re i i ru  
jurisdiction."3 

Although Snyder's petition \I as correctly dismissed, the restricted 
view of the "in aid of jurisdiction" clause expressed in the case need not 
and should not be read to broadly limit C011.Y~ authority under the 
i l l  Lyrics .ict. i n  adequate basis for the result rests in the fact that the 
case did not present a situation calling for the grant of a supenirory 

rit. Sei ther  [if Snyder's contentions raised an issue ofpublic impor- 
tance concerning the proper administration of justice in the trial 
courts. . i n  immediate decision of the issue concerning the retroactive 
application of O'Cullahan 18 ould not ha\e  "instructed" trial judges 
because, in the military, trial courts do not have jurisdiction to entcr- 
fain collateral attack? upon past convictions."4 In courts-martial con- 

1 7 1 1 .  L s . ~  \I..\ +ao. 40 c.\i R 192 (1969) srt 6zbiupi0 
"lJ95 L S 2 3 8  (1Y69J 

r ' i  scnirncc fell b e h u  rhe requirements m f e d  in 10 L- S C B 866(bl 
tar! Rei i ru  lacked )uriidirrmn. I O  L S C I 8 6 - W  119T1 P r  pp 61+1( 

,Up" 
"'Unlike most ~ i r i i i a n  t r ia l  court l u d p r .  milrrary i u d p s  do n u  preride m e r  a court  for a 

defined trrm nor do the! take c q n n m c e  of u hareier m m e i s  come before ~t \I hile milirar? 
lvdgcs are iudge ad ixares  assigned to perform judicial duties by rheJudge 4dJocare General.  a 
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vened after O'Cullahan, of course, the question of retroactivity would 
not arise. iXor \rould the immediate resolution of the question con- 
cerning the s e n  ice-connection of the offense have contributed materi- 
ally to the proper administration of justice. There was no indication 
that a trial judge \I ould not be equipped to rule properly, if this issue 
did arise, given the criteria established in O'Culluhun. 

Since Snyder did not present a situation calling for a supervisory 
u rit, the case should not be read as foreclosing supervisory relief in a 
proper case \\ hich happens to fall outside COMYs ordinary reviea 
jurisdiction. T h e  question of nhe ther  CO41.4 could indeed grant a 
supervisory \vrit in such a statutorily "non-revieu able" case in aid, 
nevertheless, of its Article 67 jurisdiction is the critical inquiry of this 
Article and will now be addressed. 

I \  COLI YS S L P t R L  ISORY RELIEF I\ O T H E R n  ISE 
U U R E \  IER 4BLE" COURTS-\1  i R T I 4 L  

Central to both an appellate court's exercise of supervisory power 
and its grant of supervisory \I rits is a public interest motix-ation. In 
invoking Supervisory poa  er to support a particular holding, an appel- 
late court uses the occasion of ordinary review to impose prospec- 
tively a certain standard of "fair play"--over and above that normally 
required by constitution or statute-upon the entire criminal justice 
~ y s t e m . " ~  Similarly, by granting a supervisory writ, an appellate 
court may seek to correct an unjust practice in the criminal justice 
systemor settle a nolel  legal issue likely to recur.176 Under both forms 
of superrision, the remedy is directed to the public interest by enhanc- 
ing the fairness and integrity of the judicial process irrespective of an 
incidental benefit to the indi\idual petitioner.'" T h e  theory of this 
article, under which COM.4 may issue a writ in a case not within its 
ordinary revieu jurisdiction under .4rticle 67(b) but nonetheless "in 
aid of '  that jurisdiction, proceeds from this "public" nature of super- 
vision. This theory enables COM.4 to issue such w i t s  in t u 0  distinct 
situations. 

judge's lurirdicriononly commences uhen a comenmgaurhorry formally derails himor her to a 
p a ~ i c u l a r  cow-mama1 for the p u r p e  o f  hearing only rhore cases which  rhe contenmg 
authority specifically refers IO i f .  Str IO U.S.C.  B 826 (1970). Smce rhe courr-mania1 i s  1 
temprarv trrbunal, the convenmg aufhorriy may m a r e  or dirsol\e !t at % i l l ,  and, rherefore, 
mil lmy {udges lack many of the p d m d  mrrbuier of thex c i w l i ~ n  counterparts. S e p m i i y  
LLo)-er,rupro note 2 8 ,  at B5 2-620 t o  2-611. 

" ' 9 r  p. 619rupro. 
"'Sea p 641 ~uprn. 
"'There ale, houewr, a few cases m which the Supreme COW has invoked its  ~uperiirorg 

p u e r  to accomplish a result uhich solei) benefirs the par" before [he court. Ste, e l . ,  
Monenren b .  United Srzrer, 322 V.S. 169 (1944) (super\aory power Imoked to incorporare 
certain macierr mto the official record o i  the case before the Coun) 
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A EXTRAORDIhARY 1% RITS TO EXFORCE SLPERVISORY 
1IALD4TES I\ A I D  OF PAST JLRISDICTIOX 

T h e  first situation occurs \I hen CO\ I  4 grants an extraordinary 
u rit to enforce an earlier display of supervisor>- pou er  exercised in a 
case w c r  vhich the court had ordinarj- relien jurisdictiiin. Seieral 
hypothrticals \\ill  illustrate the problem. Supposc the griiernment 
apprehends. charges. and confines a sertice member pending trial. 
Thereafter, the coniening authority refers the case to a non-bad 
conduct discharge special couIf-martial.17g d trialcourt over\! hich the 
military appellate courts do not possess ordinary rcviev jurisdictiiin. 
Hoa ever. because government investigators haxe not yet identified 
all the accused's alleged accomplices. the conxening authority delays 
trial."Y -15 a result. the accused remains in pretrial ciinfinement for 
more than ninety days raising the presumption that he has been 
denied a speedy trial under the rule of lnited States i'. Biirton.'en The  
accused makes futile requests through military channels for a prompt 
trial as uel l  as an explanation. \light the accused before trial iibtain 
mandamus from C O \ l i  to force compliance 11 ith C O \ l ' s  earlier 
decision in Burton? 

In the alternatixe, suppose the case finally goes tii trial, but the 
militarj- judge fails to ad\ise the accused of his rights to counsel as 
required by the supervise? rule in L'nized State1 *i. Donohec l B 1  and 
denies his motion to dismiss the charges under the Burton mandate 
e len though the goiemment  offers no explanation for delal-. T h e  
accused fails to obtain redress through non-judicial military appellate 
channels including that provided under Article 69IB2 despite a shov-  
ing of prejudice resulting from the clear failure to folluu the Burton 
and Donohei. directiies. \light the accused then obtain rrlief in the 
nature of certiorari after trial frnm CO\ i . i?  

T h e  ansv er ti1 both hypothetical questions iiiiuld be "yes" under 
this article's theory of ;\I1 lt'rits i c t  jurisdiction. In the Burton and 
Donohei. cases. COX1.1 promulgated super1 isor). rules designed to 
ensure greater fairness in the military justice system. Since CO\l-\'s 
mandate in each case applied toall courts-martial convened mnre thdn 
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thirty days after the date of the opinion,183 the accused in the above 
hypotheticals comes within the class C 0 M . i  attempted to protect. 
Therefore, in keeping with the All n r i t s  Act requirement that an 
extraordinary n rit may issue only "in aid o f '  a court's jurisdiction. a 
writ here u ould serre to enfore CO.\lr\'s supervisory mandates in the 
t \+o earlier cases and hence uould "aid" the court's past exercise of 
actual jurisdiction. 

CO.\1.\ has already established the foundation for such a theory in 
Belichesky Y. Bomman.'84 There, the petitioner had been convicted by a 
special court-martial consisting of a military judge \I ho presided 
without court members upon the oral request of the accused. The  
Court of Military Review affirmed the con\-iction which became final 
under Article 76 \+hen Belichesky failed to seek ordinary revie\+ by 
C0.\l . i ,18'  Subsequently, however, COh1.4 held in United Stater Y. 

' B * E ~ c h  time rhat COW4 h s  evrcised supervrrion thmugh formal rule makmg. $11 note 82 
rupro. IC has defined the class co uham rhe mandate 1s applicable Sea, e.&. United Stares I 
Rmehsrt, OC.S.C.\l  %.102.410, 2 4 C  3I.R. 212, 220i195')('pracriceofuiingrhe*lanualhy 
members ofagenera lcuun-mar~ia iur  Epeciaicourr-martial iercepr thepresident). . . [must1 be 
campletcly d i rcunmued on 1 dare nu later than thin? days after the promulgation of the 
mandite ~nrhiscare"),  Lnrfed Stater j .  Donohen, 18 U.S C.&t..% 149, 1 5 2 ,  19L.M R 14'9, 
I 5 2  (1969)~Aaordmn.Iy tbenmrdm ~ ~ h r p ~ r m l o r ~ ~ n ~ r o l r o u n - m a n r a l r o n u ~ n d m a r r t b ~ n  rbinydqi 
@e the dore of rhu opinion rhould r@ct thv rrquirnnenr [that rhe pdgc  explain to the accused the 
elements of his right to  counsel1 bm bee" met.'') (Italics ~n the original). United Srarri \ .  Care, 18 
U. S.C.&t..%. 5 15, j 4 1 . 4 0  C. \l .R. 24?. 25 3 (1969) ('. . . the record of trd,for r b t  mung-momd 
convened more than thirty da)-r aher the dare of this opinion musf retlecr [that the pdge  has 
questioned the accused as to the h a m  of his guilty plea]") (emphasis added) In Gale T .  United 
Stares. 17 U S.C.ll..i. 40, 1: C.Ll.R 104(196i). COl lhexpre r r iy  acknonledged onceagain 
rhatlrnrbiln ' mold[ed] military pracnce b)  x ay of adludication" and is such u a s  an exercise of 
ruperiirory pouerapplicahle mallfururespeciaiorgeneral courts-martial Id. at 42, 3 7  C.11 R 
at 106. The rule pmmulp ted  i n  Rimban \ i n s  not applied IO a summary court-martial because 
such acoun under 10 U.S.C 5 816(1)(197O)conrisrr only ofone commirrionedofficer. u ho, in 
the absence of a ludge, must refer to rhe Manual for Courri-\lur~nl for guidance. Similarly, 
Donobru excluded rummarycounr-mania1 sincetherethe accused had norighrrocounrel S a  10 
U.S C.  P 2:(a)(1970). United Sratcr \ .  i lderman, 22 C.S.C \I .?. 298, M C  31 R 298(1973) 
C O \ I  adopted the presumption that an accuredr right IO speedy c r id  has been denied u hen 

75i(l974)i '10dayr af~er;hedareofthi;opinion, ;presumption o fa  
on of the case \ b i l l  arise when the accused i s  continuously under 

res~rainf aher t r i a l  and the con$enmg authority doer not pmmulgire his formal and final action 
ulrhm 90 days of rhe date of such restraint after completion of ~TIzI') 

For an lndicatton of C V M V s  w e r  on the umrersai bindrng effect of there formal rules 
as  s e l l  1s other ~uperviiary holdings, sce p. 617 nfm 

'B'21L~.S.C.\l  .A 116. 44 C II .R 200(1972).  
>"See note 188 n j m  10 U S . C .  5 876 (1970) proiides that all comictiom as approved, 

The Supreme Coun has held that thlr finallfy prwirion doer not preuent coll i teri l  attack 
upon coun-manid luriidicrian on a peririon for haheas corpus. Srr Reid \ .  Covert, 354 U S. I 
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Dean lS6 that a request to be tried by a military judge alone must be 
made in \! riting. When the convening authority later sought to exe- 
cute Eklichesky's sentence in spite of Dean, Belichesky petitioned 
COhl.4 under the -411 tvrits . k t  to restrain execution of the sentence 
arguing that Dean should be applied retroacti\ely to inlalidate his 
conviction and sentence. T h e  court agreed, set aside the findings, 
and terminated the sentence. It did not discuss, honever, hou the 
relief tended to aid ordinary revien jur i~dict ion. '~ '  

Indeed. since Belichesky had failed to petition COhf.4 for ordinary 
revie\r, the court nel-er acquired such jurisdiction.'88 Nevertheless. 

( lP j7 ) ,Un i redStarer rx i r i  Toth ,  Quarler. 3jOU S 11(19:j),f Gurik5 Schilder. 340L S 
12R (lY50)(pre-L~C\lJcaie) Simdarl), C V U 9  has held that rhe"hna1iry"afaconiicrion under 
9rr ic ie 76 doer nor prebenr later exrraordmary relief in rereral ~ m m o n s  CO\I 4 &ill gram an 
exrraordinaryurirInaidafparrluriidicrlonara me to reierre a~onj . ic imn hyacourr-mnrnal 
uhrch lacked personal iurirdiction praiided C 
formall! r e i i e ~ ~ n g  ~ f .  IC United Stater I. Jack 
the accused's original peririun for ordinary RYEU , 
46 C.\I R 6 (1973), Gallagher L .  United Srarrr, 

In rheie cases. L C N i  permitted ~ ~ l l i t e i i l  m a  
fwn" of s court-martial The  range of e m r s  deemed prisdicrwnal is broad In J a k m ,  for 
example. t h e  coun derected 8 powbi l i ty  that the nccuied lacked sufficient memil capacity and 
ierponsibhry, holding rheie conditions to  be lunsdictmnal prerequisites. In Lnited Stares \ .  

Ferguion. 5 U S L.\I A 68 ,  1: C \I R 68 (lY14). CO\I9 recognized char the concept of 
luci id~tmnal  error may include any fundamental prncedural error There, Judge Larimer 
obseried that "the Supreme Cnum has. for the Federal c i v i l i m  s?sfem. rqected rhe narron 
definmon of the term, and i i d e n e d  the area in uhich if ulii conilder c a w  m o h n g  tn- 
iringemenrrancanrriturionalpri\iieges " I d  a t - - ,  l;C.\l R at ;- Butif  Hendrix, tSaarden. 
2 1  L.S.C.11. 9. 22:. 49 C \I R I46 (1974) (although petitioner did nor allege iurirdicrionai 
m o r  bur did ailege denial ufcunrrirurionalrighrr at trial. C V l l 4  dismissed perman iraringrhar 
convicuan hadearher became find upondenialof ordmary re i ieu )  See \layer.mprlinorc 2 8 .  at 
!# 1-700 t o  1-706 

Moremer. CO\ l9  u 111 grant ewaordinary reliefdeipire finalit) ~n c a m  cantaming prrludi- 
uree,enuhenthei.defecrrdonnramaunrro!urirdicrionalerrur 
r , ? l U S C \ I  9 1 5 0 , 1 4 C \ I R  204(lY72)(Courrof\ 
CVM4 subsequently denied p i c i o n  for ordinary revleu) 
of \filltar) Revleu, 20 U S C 1I ,A ,  599, 14 C M R .  29 
d mproperl) and CO\14 subsequently denied reliefonor 

20 U S C.Ll .9  2 1 2 ,  43 C 1i .R $ 2  (1970) 
LV\19 merely stated that the case uas"cognlrable,"clrlngonl) footnote I tnJohnson 8 

d Srates. 19 U S C.\I 4 4 0 7 .  408, 42 C &I R. 9. 10 (1970) (urn ~n the natuie o i  habeas 
ialprirdicriono\er a c i i e  u hich t h e J u d F  9duocae General had 

lust returned Io [he comenmg authority for retrial under 10 L S C 5 8;J (1970)) 2 1  
L S C 11 9 st  119 n 3 ,  44 CAI R at 201 n.3. Foornore I in l o h i o n  mereiv l i s t s  four c a m  

Srr p 62R 3upr.d 
I UnitedStater .22U S.C \1 4 191, 193.46C \1.R 191, 1 9 3 O Y ~ 3 ) .  4ilen 

re i ieued  ;he case 
" B P e  Gallagher 

\ United Scares, 21 U S.C 11.4 288 .289 ,45  C.M R 6 2 .  6 3  (1972), Enzorv U n m d  Strrer. 20 
U S  C XI..%. 2 5 7 ,  259, 4 1 C  \I R 9:. 99 ( I Y i l ) ( D a r d e n l . .  ~uncur r lne in rhe re iu i r )  \\here 
through no faulr o i  his o\n, an accused has faded to 
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CO.\l.4 said that it uould  not tolerate a convening authority who 
sought to "ignore the plain holding in the Dean case."188 T h e  clear 
inference is that the u rit u a s  intended to aid the past exercise of the 
court's jurisdiction in Dean. 

Such an inference is further strengthened by COhl.%'s pronounce- 
ments on the degree of compliance expected u i t h  its mandates. In 
holding that its mandates bind the Comptroller General of the United 
States,lgo CO.M.4 forcefully stated: 

Congress has made it the duty of the Judge Advocate General of 
each service to effectuate the mandate of this Court in the particular 
case. Article 67(0, Uniform Code of M i l i t a r y y e .  . . . But it is 
the rerponribility ofeveqperson in the armed orces concerned uith 
militarv justiceto adbere torettledprinciplesofla~, Indeed, a knoa ing 
and in<entional failure to enforce or to comply with these principles 
may constitute a violation of Article 98. . , , [AI ruling by an 
agency or officer of the Government relating to the powers of a 
court-martial, uhich is contrary to the decisions of this Court, has 
no place in a court-martial proceeding.'8' 

Similar assertions have been directed to h e r  courtslsZ and to con- 
vening a u t h o r i t i e ~ . ' ~ ~  C0M.A has also indicated recently that its 
mandate over a particular case does not become unenforcible merely 
because subsequent events at trial deprive the court of ordinary appel- 
late j u r i s d i ~ t i o n . ' ~ ~  T h e  rationale here is similar to that in Belichesky, 

867(c)(1970). COMAmay  itillgrantordinary rerieu forgoodceureshoun.Set h l ienr .  United 
Statcr, 21 US C . M  k at 289. 45 C.Ll.R. ac 63 (drcra), rrtrng United States 1. Ponds, I 
U.S.C X A  1 1 3 8 5 ,  3C.54.R. 119(1952);UniredSraresi.. Broun. 19U.S.C hl A 629U970): 
E n r o r i  Cnired Stares,iupa,andGoodmani. SecretaryofrheNaiy. 21 C.S.C. \ l . - \ .  2 1 2 ,  45 
C.?l.R. 16 (1972). InBrlnbaky howewr. COMA specifically nored char Belichesky w a s  abrenr 
withour 1eni.e *,hen norification of the Court of Mhtary R e m u  decision w a s  made. 2 1  
U.S.C hl.A.  at 149.44C.M.R. at 203. A~~resul~ofrh l runexcusedf i i lu reroper i r ionCO\lA 
for ordinary r e r i e u  within the rhirryday time limrf, COMA ne\er acquired jurisdiction 

" ' 2 1 U . S C . M . 4  a t 1 4 9 , 4 4 C \ . I R  at203 
looUnired States I. 4rmbrurter. I 1  U.S.C M .A  596, 29 C.\ l .R 412 (1960). 
lBLld. at 598, 29 C.Ll.R. 11 414 (emphasis added). The hrricle 98 remedy. 10 U S.C 5 898 

(1970). which COhf.4 rnenrioned inAmbrurrw is  in practice illusory SPP &layer, mpo note 2 8 ,  
st 5 3-340 (recards .Anide 98 as %"dead lemer'') There has been only one recorded prosecution 
under Airicie"98. Id. at 5 1-361. 

LIZS~i,(g,,UnifcdSratesr.Kepperling, 1 I U . S . C . V  -\.2BO,2B5,29C.\l.R.V6, 101i1960). 
'gsSer, '8 , Cnited Stares i Kuchmky,  I7 L . S . C . K A  495. 38 C. \ I .R .  29? (1968)jUnired 

Statcr 8, .  Stevens. 10 U.S.C Ll.A 417. 27 C . M  R. 491 (1959) 
LD'Sir Thornton v Joilyn, 2 2  C S C.\L.k. 436, 47 C..\I.R. 414(1973). In axdofirsparentid 

lunsdicnon, C O X 4  grinred a petition for exrraordmary relieffrom the con~ening authority's 
inordinarelv long post-trial delay in re\,ieumg the record of r r i d  The coun ordered rhe 
con\enmg i u t h o r q  to rake immediate i ~ m n  on rhe record in order IO ficiiitate final dirpoiirron 
by the Court of \lilirary Reweu if appropriate. COM4 stated that wen if the convening 
authority eventually reduced the sentence belou the minimum for rerieu, by an apptllate COUit ,  



MILITARY LAW REVIEW [Bicent Issue 

that trial ur revieu proceedings which flaunt a COA1.A mandate 
threaten CO\l.A's authority regardless of $1 hether or not COAIA 
ciintinues tu prissess actual appellate jurisdiction. 

S u r  is there an)- statutur!. impediment to this exercise (if p u r r  
under the .All \\rits .Act. So th ing  in the legislatire gloss un Article 6- 
p re \mts  COll.1 from enforcing a previously issued supervisory 
mandate in a subsequent case m e r  n hich the court lacks ordinary 
revie\\ jurisdiction. T h e  limitatii~n of jurisdiction contained in \rticle 
6; was intended not to preserxe "minor" cases for military contrd but 
to  assure COAI A's abilitr tn provide meaningful revie\\ by limiting it? 
\I orkload.'yE tnforcement of prior supervisory mandates regardless 
of jurisdiction 15 ould be unlikely t~ increase CO.\i.A's I\ orkload so 
appreciably as to impair its ability til provide meaningful revie\\ 
Instead. thc increa5cd respect afforded C0Ai .A \\ iiuld dissuade in- 

ferior cuurts and cunLening authurities from engaging in practices 
\\ hich contravene C0AI.A mandates. Denying COA1.A the mean3 t i l  
enfurce prior supervisor). mandates effectively permits militar>- au- 
thorities to ignore C;OAl.A rulings in any case \rhrre thrrr  is mi 
prospect fur rirdinar)- C O l l A  review Such a result defeats the dual 
purpose behind the creation of C0Al.A itself-the elimination (if 
command influence and the attainment of uniformity among the 
scrvices in the lav applied in ciiurts-martial.'g6 

. i n  et-en more compelling reason exists for permitting COAI A to  
enfiircc a super\isirry mandate in subsequent cases. Suppose tni i  
individuals are jointly convicted of the same offense but only the first 
receii es a sentence sufficiently severe to invoke ordinary judicial 
revie\\.  .An interpretation of the Irticle 6 ;  jurisdictional limitatinn 
\\ hich vould permit CO\ I  A to enforce its superrisory mandate in the 
case i n v d r i n g  the more se\ere sentence but not in the other uould 
viiilate the latter defendant's constitutional right to the equal protec- 
tinn of the l a \ i ~ . ' ~ '  

' " 4 r  p 6161- iupra 
"dSn p 611-13mprn 
'"'The equal p romt ion  clause of fhc fwnccnth amcndrncnr d i m  n o t  direcrl! ~ p p h  ro the 

federal gaternmcnr bur a principle of iederal equal protection IS applicable IO the fedcral 
guirrnmcnr as a matter ofduz  pmcerr under the fifth amcndmcnr. Ei Frantieru 5 Ikhardrnn. 
41 I U S 6K-. 680" i ( IP~I) lequalpr i i r ic r i~ ,nhe ldappl icable tomcmbcrso i thea imi .drcr i icc i i :  

The Conirmriun doer nor require Iegiilirurei t o  p m  Idc 
of criminal c i in i i c t ion~ to  a defendant u ho has h e n  
m G n f k  5 Illmoir, 3 5 1  U S I ? .  18 (1916): District of 

(:onstcunon duer q w e ,  houe ier .  I 

Thus, the concept ofequal  prormrinn duer norprahibir a 
itarutoq clasirficarl"" der fur differing rreatment Horeier .  the oierall  I rgn lamc 
p u r p ~ ~ c  iw the dlfftrmg treatment mu91 he conrr~runonally pcrmmlble and the relecred 
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Suppose that in the hypothetical posed above COA4.A dismisses a 
petition for extraordinary relief from the accused for lack of jurisdic- 
tion under the doctrine of LnitedStaterv. Snyder. In this attempt to 
comply with the"in aidof jurisdictiun"c1auseof the .AI1 n'rits Act, the 
court \vould in effect be invoking .Article 66,1g9 M hich allocates appel- 
late judicial resources to only those cases in ah ich  the accused has 
received a severe sentence. .As incorporated into Article 67,2Q0 this 
classification is intended to limit COhLA's workload and thus achieve 
the ultimate Congressional purpose of ensuring CO.\I.Ys continued 
abili? to provide "meaningful revie\v."20' Assuming arguendo that 
such a classification could withstand equal protection scrutiny in the 
ordinary review situation,2o2 it would nevertheless fail to satisfy the 
requirements of equal protection \\.hen applied to prevent the issuance 
of a super\isory \%rit in aid of past jurisdiction. 

classification rnusr be at a minimum both reasonable m i tsel f  and bear a "fair and iubrtanr,al 
relation" to this purpose. Baxrtrarn \ .  Herold, 3 8 3  U S. IO: (1966). 

Under the o l d  doctrine of equal protecrion, rhe requirement that statutory clars~ficamns 
b a r  sumc rttmnal relationship to legrimate scare purposes * a s  satisfied by rhe mart minimal 
showing that n x h  a clarr~fication could concei\abl) adwnce such a legislatnc goal. See, e.g, 
I%illiamron\ LeeOpricalCo . 148U S.48J(IYj5):RarlulyExprerr.Xgenc~r.Sei, York, 116 
U.S. 106(1949):Kotchv. Bd o fRi \ e rR lo tComm'n .  13OL.S 552(3Y17). DuringtheIIarren 
era, houe\er.  the Supreme Coun formulared a"neu"rheary ofequi i  protection ~ n a l g r ~ r  w h c h  
prescribed "sccict rcrunny" for ciasiificarionr v hich impinged upon a "fundamenral ~ n f e r c ~ t ' '  
rucharrherightroiore,iii,r.g., Harperr VirginiaBd,ofElecrionr, 181 U S 663(1966),and 
for enactments which contained "surped classifications bared. for example. on race. m, q ,  
LuLlng ! Vafinia, 388 U S  I (196:). When strict scrutiny u a ~  applied. the Court tbould 
determine u herher the particular legsiarire goal behind the irarurar). clarrificarion w a s  "corn- 
pelling" and u hether that goal could be achiebed through less reifri~iire means. See p e r n l l ~  
Dewlapmenti ~n t b ~ L ~ u ~ p d P m r s i r l a n ,  82 HARV. L. REV LO65 (1969). There are indica- 
tions chat the Burger Courr has shrunk from such a "ruo-tiered' approach to equal protection 
analysis See Gunther, Tbr Suprrms Court, 19'1 T e r m 2 o r i w o r d .  InSiordofEaolrmgDatrinion e 
Chongrng Coun A .Mode/ for a .Vever Equal Pmratrton. 86 H.%RV L Re? I ,  1&20 (1972) 
Con\ersely, the Burger Court has breathed nev life rnto rhe "old' equal praterdon. Set, I g , 
James Y .  Strange. 407 C.S 128 (IY72); Jackson,. Indiana, 406 C.S. 715(1Y72), Eirenrtadt\ .  
Ba rd ,  405 U.S .  438 (19'21 This new formulation of "old" equal protection affirmarirely 
requires that legislari\e clarrificariani hear a rubntantial relationship to legtimare iegrlarne 
goals Sea Gunther. wpa,  et  2&24. 

1p619 U.S.C.M A. 480. 10 C.\I R I92 (196YI Sei p. 62Siupro 
lQs10 L.S.C.  5 86Mb) (19701. SIC p 614iupro 
z o o I O  C.S.C 8 867W l19;Oj. Sre p 6liiuprr. 
20'Sir United Starer b .  Gallagher, I 5  L-.S.C.II.4. 191, 195, 35 C.hl R. 361, 36: (1965). 
z O Z l n  Cnired Stares \ .  Gallagher, l j  C S.C.ZI.X. 191, I5 C.\I.R. I61 (1965), CO\lh 

rejected an equal protection challenge to 10 U.S.C. § 86XbX1) (1970). uhich prmidcr for 
automatic reiiew byCO\l.%ofany careafiffringagenerllor flagofficerarexrendingrodea~h. 
bur accords a d )  discretionary r e b i e u  to all other defendants uirhin the EOUL~ 'S  lurirdiction 
%iter the Board of Rebieu had affirmed his mn\icfian for robber), Gailaghtr unsuccersfuil) 
petitioned CO\l.\ for re i ieu .  ThereaRer, in a petition for reconriderman, he argued that 
.Arricie 6;  denied him the equal protection of the i n u s  beciure in providing automatic r e \ i e r  
only IO officers of general rank, I[ diicrrminared assinst ochers like himrelf. 

In response, rhe court inrfiailv recogwed that the pro\iiionr of .Article 67 s e r e  paif of 
Congrer;' 'painirakingefforrtoeftablir~a ryitemoime~nmgiulrerieu."ld at 39:. I5 d \1 R 
at 367 The mum then rcrurinned the parricular classification berueen mandator). and discre- 
rionary ret EN. It  found lurtification for setring general rank officers apart from sli "then both 
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11 hen a military judge, convening authority. or other person a+ 
suciated \I ith an "unre! ieu able" court-martial acts in contravention tu 
a C0\1-\ mandate, CO\l-\'s denial of a supervisory n r i t  amuunts ttr 

~ i n r h c  bailsof their ' i , ieral l  mporrance incommand. directionand a c h i c \ e m c n r u f ~ i c r " r y ' a n d  
thu d m d \ a n t a g c i  u hich the! arc lhkeli TO suffer ar a result  rrf being w e d  br c o u n  members 
iuniiir IC, t hem ~n r a d  I d  81 395-96. 3 5  L &I R ai 36'4R See 10 C S C 5 8 2 5 ( d ) ( l i  (19-0) 
(\I herepuiirhlc. anaccuied ihouldnorber r l rd  b! cuurrmembrr i  , u n i o r t o h m ~ n  rank) Finding 

asiificarion in irrrlfrc be' r e a i o n a b l e . " C 0 \ l i e ~ a m l n e d  the rilari~,nihipi,frharclaii if ica- 
limitation on mandator) r e > m  Since that purpose, fhc 
roiide meaningful r e \ c u ,  wuld only be a c h m i d  b)  

u hichmiffeirdenird arranscriptro a minorayclar i i~mpured ofindigenti burpmridrd 
c ~ c r ) o n c c l r e \ i h o i v u l d a f f o r d ~ r  l 5 L . S C  \I  4 a r 1 9 7 . 3 5 C  \ I R , a f 3 6 9  Thccourr  
that the ~ n ~ e r i e  ofthat situarion existed inOIing&r. the speciBcpri\ilqc unaiallable 10 Gallapher 
u a i l i k e u i r e  una%dablero rhe~ar tma~or i rvofappel lan t iuhol ikeGal lagher [had  nar lqu~l i t ied  
for COAI \ r e i ~ e n  The  fact that a tin) group enjoyed a p c ~ ~ d e g e  abase the rlghri afforded IO 

others did nor. ~n the sbsence o f  ~pecific harm IO the excluded clarr. \101m equal protection 
Conrequcnrly, bared upon the propriety o f r h e  l e p l a r n e  purpose. rhe reasonablenerr < i f  the 
clairificarton chosen to accomplish 81. rhe rendenc! ofthe ciarriticatron to funher that purpose 
and rhelaclafharmrothoredenied mindarorvreiiev. CO~l .~uohe ldrhec la r i i f i ca t ion  Id at  

appeal fromaCourrof\lilirary Rebieu decisionin a c a s r i i  hich rhi ludge i d w c a r e  General had 
p rig in ally refcrrcd III rhc Court uf \Iilrery R e b i e u  under 10 U S C 5 8 
denier rhe accused in such a case the right IO permon CW14 for rex 
R6:(hX!) (19.0) grants IC, the Judgc .\dimate General the r ~ ~ l u s i i e  right to certify rhe case tu 
C , O \ l 4 .  CO\Iiupheldrhf~larrificarionarareasonablemeani hyuhichroachiererhegoalot 
mainrarning uniformit! of I P S  among the s c r ~ i c c i  United Stares \ Atonerr, 16 V S C \ I  4 
1'9, 36 L .\I R. 3 3 5  (19661 

The  Gailafber d c c l i m ,  discussed the cliriitication kfv een mandaroq and discretimar! 
r m ~ u  onl) in light ofrhe distinction brrireen general rinkofficers and orher F C ~ I C ~  personnel 
Ihey did not address the dritincriani based on ieieriti  of smtencr In District ofColumbia 5 

(.lavani. 300 L.S 61; (1937j, rhe Supreme Court upheld a scafutr uhich failed TO prmide  
appellate reilex fur pew) misdemeanor cvni ici ions bur priirided m i e u  for more serious 
offenses. H o i t e ~ e r ,  a c larr ihr ion  bared on the i c i i o ~ ~ n e i s  o f  an offense i s  conceprudly 
different from the UC\IJ c l i r r i f i r a r m  uhich IS  based upon the m e r i r y  of sentence T h e  
s e i e r q  of sentence does nor necesiard) reflecr the i e i i o ~ ~ n e i s  of the offenre Thus,  s srr. 
iiccpcrron may be cuni irred of a s r r i ~ w  offense bur may recene a s rn~ence  m\ol\ing onlv 
clejrn monrhi'mnfinemenrand lariafrank Although hlsar hercrlme andsenrence *re haidl! 

9n accomplice u h o  vas 
ioniicted fur the same crime bur r h o  receiied an additlonil months ientenfe uould be 
accrrrdcd judicial re\ieu i study of uherher rhrr difference in frratmem could uirhrrand 
minimal or rrricrequal prorecrion rcruriny in the ordmary revleu rlfuatlon 1s beyond fhc scope 
of this 4rricle 
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an invidious discrimination because the classification intoked is not 
rationally related to the dual congressional purposes of achieving 
uniformity and preventing command influence in court-martial prac- 
tice. Although Congress did limit CO\I.Ys ordinary review jurisdic- 
tion, it did not intend that the conceptof"meaningful rerie\r." should 
limit the court's supervisorv efforts designed to preserve the funda- 
mental constitutional and siatutory rights of all service personnel.203 

COZLYs ability to provide such meaningful re r ieu  rests upon its 
authority to enforce its express supervisory rulings against the inter- 
ference of command influence. T h e  -\rticle 66 classification based 
upon the severity of sentence may serve to lighten c0Zf.A'~ workload, 
arguably freeing the court to pursue other more "meaningful" mat- 
ters. But the fact that the sentence classification could have this effect 

hen applied in a particular case is not sufficient to validate a classifi- 
cation \%hich is grossly over- or  under- By employing a 
sentence classification so as to permit enforcement of an earlier super- 
visory mandate by some appellants and notothers, CO.ll.4 dilutes the 
authoritative nature of its supervisory rulings and thereby fails to 
advance the dual congressional purposes behind CO1i.A. Thus ,  when 
employed in supervisory situations, this classification cannot stand as 
a means rationally related to the legislative goals.205 

This  result follons from CO\fr\'s o u n  equal protection holdings. 
In Cniied States 'i. Gallagher,20B the court not only examined the 

a n 8 S i i S o y d r  Band, 19 iL .S  683,695(i969);Burns~.\\~lsun,346U.S. 137, 141(1951); 
L-nmd Srater \ .  Frmhholz. 16 L- S . C . I . 4  150, 1 5 2 ,  16 C.\l.R. 106. 308 (1966). Unned 
States \ .  9rmbruirer. I 1  U S.C.\ l  \ 196. 198, 29 C 11 R 412, 414 (1960) 

"'Sre Rinaldi \ Yeager. 184 U S. I05 (1966). In Rineidi, the Supreme Court struck down a 
 taw scatuw ii hich roughr to recoirr rhe cost of rranscriprs origmally prmlded free tu indigent 
criminal appellants. The obligation IO reimburse rhe rrare u a s  i m p r e d  SUI 
Inmates u hose appeals had been unsuccessful. Applying "minimal s c m  
'some rational basd'iorrhe clairificarmn,iri note I97nrp.o. rheCourriound rhatrherepayment 
obligatron turned solely upon the nature oi  an indlgent contict's penalty-imprironment in a 
state prson .  €\en though rhir classification may in certain cases habe resuired m the adrmce- 
menr of the sti le's n i o  goals--to discourage i n idour  appeals and to reimburse the state for 
furnishing rranscriptr-the Coun nererrhelerr held that this clasrlficatmn b r e  no rational 
relarionrhip to the st ice 's  goals It  mas buth o ~ e r m l u s i ~ c  m that t f  dxouraged  meritorious 
appeals and underinclushe I" rhatir iailed either todiscourape friwluus apwal~ or to  r e c o u ~ f h e  
&it of trinrcrrpri from those who \$ere not mprmned.  " 
'"Cf Lindsey, Piormet. 405 U.S. 56(1972). There,  theBurger Court applxd ~ r r r c m i ~ g u -  

w e d  form of ''old'' equal protection analyss,  I L ~  note 19: wpro, to L state summary eviction 
statute z hrch rewired tenmfs ID m s t  bond in w i c e  the amount rewired of landlord9 m order 
roappeaian a d \ &  decirmninan&iction m i o n .  The s u i ?  argued rharsuch aclaisificarion uas 
designed IO discourage irwolour appcalr and to secure rhe landlords' interest ~n their properties 
and rent Thc Supreme Coun heid char this classification uhich dealt u l th  prerequmter to 
appeal violated the equal prorectron clause k c a u ~ e  it lacked a reasonable reiarionrhip to both 
state goals. Not only did the classification fail co derer fri\oloui appeals by those u h a  could 
afford the double-bond but the amount of the double-bond requvcment uar not oblectnely 
gearcdrutheamounruhich thelandlordstuudtoloreararerulroibeingforcedrodefend hircare 
On appeal 

p o 8 1 i  U S  C 11 .?. 391, 31 C.\I.R. 363 (1961) See note 2 0 2 ~ p r r  
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ratimal basis (if the classification but also scrutinized any harmful 
effect the classification might hale  on those excluded from the fa\ored 
class. Similar analysis is v arramed here. Although supervisory man- 
dates are by their nature intended to benefit all future criminal de- 
fendants. those defendants u ith lesser sentences, unlike the rest, 
\vould be left ~ r i thou t  an effective remedy to enforce these mandates 
should the military refuse to follo\r C O S 1  rulings. Such a hardship 
imposrd upon the disfavored class by the effect of the sentcnce 
classification a-uuld, under CO.\l.Ys formulation of equal protection 
scrutiny in Gallagher,20' constitutionall>- inididate  the classifica- 
tion . 2a8  

Therefore, b>- rffectivrly conditioning the right to rrlief u p m  the 
severity of sentence. CO.\i.i violates its (I \ \  n interpretation of the 
equal pmtection clause. T o  avoid such a result, COSl i  should take a 
broad vieu of its paver ti1 enforce its m n  mandates utilizing the A11 
\Vrits .Act in aid of its past jurisdiction. In so doing, C0AI. i  \rould 
eliminate an injustice and preserve its position as the supreme c ~ u r t  of 
the military. 

B SCPERVISORY M RITS LV A I D  OF POTEVTIAL 
JCRISDICTI0.V OVER A CLASS OF F L T C R E  CASES 

T h e  public interest orientation of supervisor). \I rits also authorize7 
the issuance of a \I rit tu aid C 0 S l . i ' ~  potential jurisdiction over a class 
of future cases. even \%here the case presently before the court is nor 
subject to ordinary revie\\. Such a future class ~ o u l d  include cases 
presenting either the same unjust practice or  the same legal question as 
that involved in the particular case before the court. .i hypothetical 
n ill illustrate this situation. 

Suppose one of the serricrs promulgatrs a genrral regulation pru- 
hibiting s e n  ice personnel from engaging in a particular form of @ti- 

1°'id I I  3Y6, Z i  C \ I .R  ai 368 
zOiCO\t Vs tormulation 0 1  equal protection dwrrine ~n Golingho fareshadorxed the Burger 

Coun's recent rciormulariun o f '  uld'equal p m r ~ o o n  See nore 19: mpro Thc Burger Court's 
nev  approach IO "minma1.' equal protection r ~ r u i r n i  IO m i o r e  rhar the irarutor? means are 
iubstanrmlh related fc, the leeslari ie goals includes an e ! d w m n  afrhe hardrhipmpi,rcd upon 

a5 L S r6,-9(19-?),driruindoinotc?Oiiupa 
pcmall) diaad\antapd by the requirement that 
Il .Jameii  Strange. 1 0 - C  5 I!X, 135-36~19? 

nrcrsiartl) look into the liardrhip imporid upon the excluded c lass  E s .  e g , Korch I Board of 
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cal expression. Thereafter, in an effort to rid his unit of political 
activists. a commander desires to make an example of one such person 
by charing him or  her n i t h  a violation of Article 92'08 for failure to 
obey the new general In a pretrial motion the accused 
argues that the regulation is unconstitutional on its face under the first 
amendment. T h e  motion is denied. After trial by a general court- 
martial, the defendant is convicted and given a sentence below the 
minimum necessary to invoke appellate remedies.'" The  defendant 
petitions C0,ll.i for extraordinary relief under the .%I1 LTrits . k t .  
Assuming that the petitioner has exhausted his or her non-judicial 
appellate remedies, the question is whether COZl.% has the power to 
grant such relief although it lacks ordinary reviea jurisdiction. 

Under the criteria previously considered,'" the issue presented by 
the petition for relief is a proper subject for the grant of a supervisory 
n r i t  by COZlh. First, there is a significant possibility that the issue 
will arise in future cases given the general applicability of the subject 
regulation and the likelihood of effective enforcement. Second, in 
future courts-martial presenting the same issue, the decisions of trial 
judges are likely to be erroneously influenced by the fact that senior 

z'g10 L- S C 0 892(1)(1970) 
*>OThe baoery of porenrial restraints under the UC41J upon a serviceperran's ~ o n s t ~ t ~ i m n a l  

righrr is huge See, sg , Parkerr Le\y,P4S.Cr. 214i(IYi4)(upheld~onvicrionofadocrorunder 
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military authorities rejected the accused's constitutional contenticins 
during non-judicial reviev . 2 1 3  .\n immediate resolution of the con- 
stitutional claim uould thus serve a \ita1 correctiie function. Finally, 
uaiting for the issue to arise on ordinary re\ ieu would result in delay 
and might thus cause great injustice in the interim to defendants in 
other "unrevie\r able" cases.214 

T h e  theory advanced here-that the "in aid of jurisdiction" clause 
pro\ ides jurisdiction over a class of future cases-finds support in tu o 
decisions in\ol\ing an appellate court's authority to preserve the 
ability o f a  federal judge to perform his duties. T h e  first. CnifnitedStatei 
v .  i!4almin,2'5 in\-ol\ed theillegal r rmo\alofajudge hp thego\ernorof 
the \?rgin Islands in 1920. T h e  Lnited States disputed the legality (if 
the removal and petitioned the Third Circuit Court of Appeals for a 
writ of mandamus compelling Judge l la lmin to reassume his of- 
fice.216 

Agreeing that the remoral was illegal, the court sought a basis for 
fashioning an appropriate remedy. T h e  court denied that it possessed 
a statutory version of common law supervisoiv jurisdiction h!- \ irtue 

*"The I ~ ) U S U C C  caurcd b) a d e l q  in decidrng a parricular legal ~ M I I C  may anst in I C I C T ~  
uayr Far example. e i e n  chough COW4 ma) e\entually declare a regularion iir pracricc 

n i l  or othervtie ~ l lega l .  11s holding w i l l  max hkely h a i c  no efferr  upon rhorc 
hrch uere  bared upon t h e  ~l l rga l  regulation or procedure and \% h x h  b e c a m e  final 

under 10 L S C S 876 i19TI) uirhnur ludicial i e i i e i  prior IO C0\14'1  ruling C O U 4  ofren 
doer nor accord 11s decisions a reiroactiir i f f r c f  c i e n  uhen r h e  afrerdiicoicred error I S  

Canitirurionol l a ,  6 9  COLUV L RE\  808 (1969) 
* 1 3 2 - 2  F 7 8 5  iJd C r  1921) 

appeals from there c u u m  uould be taken IO the Third Circuit Cuurr of Xppealr. Xcring under 
the authoriry of rhri  legirlmnn. t h e  council authorized the gobemor LO appoint IUO district 
ivdger for a term of good behavior or until the Resident or Congress rnlght d m c t  n t h e r n m  
Thereupon, rhe governor appointed J u d F  Mlalrnm ro s e n e  in one of those poimons Fierosmg 
his pouer  to dirapproie enaccmenti of rhe colonial C O U O C ~ .  the President I" 1920 irf aside thr 
l a u  uhich authorized the goicmor to appoint the districr judges. Thc goternor then rernoied 
Malmm and appointed someoneelse fo rake his place. The United Starer gorernmenr peririoned 
rheCounuf  4ppea l ra rguingrhar thego~emuruarnuu u i rhoutauthor r )  e i r h e r t u r e m w e a m  
i u d p  he had dread, appoinred or to a p p i n r  a n e w  judge 2.2  F at 788 
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of its appellate position over a United States territory.z" Instead, the 
court looked to the .\I1 \Vrits Act asking "\i hether the instant case is 
such as to inroke the remedy of mandamus in aid of this court's 
appellate jurisdiction."z Interpreting this "appellate jurisdiction" to 
mean something \I hich continually exists rather than something 
which arises from an appeal taken in a particular case, the court 
explained how the requested relief would "aid" that jurisdiction: 

,\latiers u hich disturb that [appellate] jurisdiction, either before or 
after it is invoked. are. therefore. coenizable here. If the absence ofa 

has poaei to restore the orderly proceedings of the trial court by 
commanding the absent judge to return and transact its business.z18 

T h e  court recognized that an immediate exercise of extraordinary 
power u.ould preserve the integrity of those cases tried in the future 
before Judge Llalmin's would-be successor, uhose appointment could 
not therein effectively be litigated. In a genuine supervisory fashion, 
the court emphasized the important hearing which the requested relief 
mould hare upon the"right of the  public to aproperly constituted trial 
court from which appeals can validly lie."2z0 Consequently, in aid of 
its potential jurisdiction orer those future, unrelated cases, the appeals 
court granted the 

T h e  second discussion of this theory appears in a concurring opin- 
ion by Justice Harlan in Chandler v.  Judicial Council ofthe Tenth Cir- 
cuit. This  case climaxed a long dispute between Judge Chandler of 
the District of Oklahoma and the Judicial Councilzz3 concerning the 
manner in which he discharged his T h e  Council had in- 
voked its statutory power to make "all necessary orders for the effec- 
tive and expeditious administration of the business of the courts 
n i th in  its circuit,"Zz5 and ordered that all cases pending before the 
judge be reassigned and that he not be assigned any ne\\ cases.zz6 

1 " 2 : 2  F. at 791. 
#"Id.  at 792. 
2'a1d 
zaO1d 
Bgl\\ hen the &\emor later expressed discontent over this decision, the President ordered 

him not IO inrerfcre with thecourt'r mandate, and J u d p  hlalmm rhereaherreariumed his post 
Sa L n r e d  Srarerv. Malmm, 2 7 2  F. 797, i98(JdCir 192I)(denialofaperirionforrehearingi. 

a1*398 U S 74 (1970) See Comment, 5 1  B.L.L. RE\' 106 (1971). 
lPJThe  function and membership of the Judicial Councils are defined ~n 28 C.S C .  5 3 3 2  

"l'For background on Judgz Chandler's alleged improprieties see Kore, Thi Cbondiir Imdmr 

1 2 s 2 8  L S . C .  5 332 (1970). 
"*'The Cauncll l iter modified ~ f s  order to permit J u d p  Chandler to prerideober those case9 

655 

(1970). 

and the Pmblmni o~JudrcinI Rtrnoual, 19 ST,\\-. L. RE\-. 448 (1967). 

already assigned to him. See 198 U S. at 80 
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Judge Chandler requested leave to file a petition in the Supreme Court 
for mandamus andlor prohibition challenging the nrder on the 
grounds that it exceeded the statutory power of the Council. infringed 
upon the independence nf federal judges under i r t ic le  111 of the 
Constitution. and usurped the impeachment pou er of Congress. 

T h e  opinion of the Court never reached the question of the Court's 
jurisdiction to issue the u rit under the i l l  \ f r i ts  i c t  because Judge 
Chandler \ \as found not to ha\e  exhausted other a\enues of relief.z2' 
Justices Black and Douglas dissented on the grounds that the u rit 
should issue to prevent u h a t  they regarded as an unconstitutiimal 
interference u ith the independence of the federal judiciary.Z2B Justice 
Harlan \rould hare granted leave to file but concurred in the denial of 
the \\ rit because he agreed on the merits ti irh the Council's action.zzY 
In nrder to  support their positiuns, these three justices had to reach the 
question of jurisdiction. Justices Black and Douglas vieu ed the Coun- 
cil as an inferior judicial tribunal whose actions gave rise to cases o r  
controversies I\ ithin the appellate jurisdiction of the O n  
that assumption alone, both dissenters argued that mandamus ti as an 
appropriate remedy under the .Ill 1Vrits . k t .  Justice Harlan \ \ a s  
unsatisfied u ith the dissenters' failure to analyze carefully the basis for 
relief. He recognized that although the Council's order \<as a judicial 
act re\ie\\ of M hich v ould be appellate in nature, the Supreme Court 
does not necessarily hate  the p i n  er to issue rndndarnu~. '~ '  Congress 
can limit the Court's exercise of appellate jurisdiction as it has in effect 
done through ordinary reviea statutes and the  "in aid of jurisdiction" 
clause o f the  1\11 lyrics . k t .  Thus the  problem for Justice Harlan \ \ a s  
to define hou the requested relief \ \ o d d  "aid" the Court's sratutiiry 
jurisdiction. 

Revie\+ ingearliercases in \I hich the Court had granted relief under 
the .AI1 \ f r i ts  Act, Justice Harlan recognized that in each case the 
Supreme Court possessed statutory jurisdiction tn revieu that case at a 
later stage.z32 In contrast. he noted that Judge Chandler's reliance on  
the ,411 LVrits . ic t  \i as founded w o n  the fact that the action of the 
Judicial Council "touches through Judge Chandler's fate. hundreds of 

C.S. ( I  Cranch) 11- (1801) ICoun'i gram of mandamus to federal officer \ iouid nor be an 
exercise of appellate prirdicrron),  ;d E x p r i r  Crane, 10 U.S ( 5  Rr 1190 (1811) (mandamus 
issued to d l h e i  c v u n  is  an exeicise of appellate iurmdirrmn) 

211 398 C S at 136 (Doueiai 1 , di rmmne) ,  id I I  111 (Black.  I , dirrcnrmn) 
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cases m e r  which this Court has appellate or review jurisdiction."233 
As such, the immediate grant of extraordinary relief would "aid" the 
Court's potential jurisdiction over all future cases. Acknou ledging 
that this interpretation of the "in aid of jurisdiction" clause has "no 
direct precedent in this Court ,"234 Justice Harlan nevertheless found 
it to be "vholly in line with the history of [the All n'rits Act] and 
consistent \\ ith the manner in which it has been interpreted both here 
and in the Iouer H e  expressly rejected the notion that this 
interpretation u as merely an extension of earlier holdings based upon 
the Supreme Court's super1 isory jurisdiction under section 234 of the  
Judicial Code.Z36 Instead, he grounded his views in section 262,  the 
predecessor of the present .-\I1 M'rits Act.23' After discussing Maimtn 
with approral, Justice Harlan concluded that the Court had the power 
to grant extraordinary relief in aid of its potential jurisdiction m e r  
those future cases whichcould he affected by the Council's order.z38 

Justice Harlan's interpretation of the jurisdiction clause, similar to 
that made in Maimrn by the court of appeals, tends to support an 
assumption of jurisdiction by CO.If.-\ in aid of potential jurisdiction 
over future cases. Although both Malmin and Chandler concerned the 
effect of a judge's absence from duty,  their broad interpretation of the 
"in aid of jurisdiction" clause should not be confined to such a situa- 
tion. This interpretation has not arisen in other contexts simply 
because there are feu situations in federal practice under which such 
an analysis would be required to sustain the grant of a Giren 
the universal availability of appellate review over cases entering the 
federal courts, the issuance of a \vrit by an appellate court will a laays  

rit. 

1931d at 113.  
1341d 
l"Id 
1 3 8 S ~ e  note II3mpra 
1a'?98 L-.S ar 11, n 15  
18p ld  at  116-17 
'3eOnonly oneorheroccaiiundid the Supreme Courtutilize the 41111rim 4ct8 140frhe Frit  

J u d r c i q  h c t , n e  note 111mpra. 10 granrreliefinan"unre\ieu,able"cnre Serlnra Cherumd, 165 
U.S. 441 (1897). Chenioud uarconvicredofeontempr by afederdcircuitcoun for\mlarmgan 
q u n c t i o n  againrrpmrecuringt\io rtarurorywnri oferrortorhe Supremecourt. Theseu riti of 
error imolied tu0 wits uhich Cherwood had earlier brought in state courts concerning the 
dispoiirion of [he assets of an ~nrol\enr bank of uhich he was a shareholder. The contempt 
pmeed lng  in the federal ~ i i ~ u i f  court u a s  bared upon an action brought by the receiker of the 
some bmk IO prexenr interested parries from invoking the lurirdrcnon of the state CUUR.  The 
federal conrempt ~ o n v i ~ f m n ,  ah ich  occured at  a time uhen the Supreme Court dld nut h a e  
either mandatory or discretionary @diction oyer such a case in the federal C O U ~ S .  uai not 
ierieu able in any federal appellate court. Seuerrhelerr. the Supreme Court reierred the 
contempt comiction on 1 u r i ~  of common lax certiorari issued under B 14. The Court did no? 
d i scus  hou the UTI[ aided i ts  luriidicnon. Houexr. the Coun appears to hare considered i t s  
R ~ Y  underrhe ill \ V i m  .~c tof the"unrevieu ib le"rontempr  c o n i x t m  t o  be ''an u d  of ' ' tha t  
I"'LEdcrionuhichithida1readyicqviredorerChemood'stuocareronrheuritroferrorfrum 
rheirirecouns.TheCourrinrerpreredCbm~,mdarEuchmUnired Starer?. \layer, 2 3 5  L S. 5 5 ,  
i l  (1914) 
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be "in aid nf' either its actual or potential jurisdictinn o\er  the same 
case. 

Under military la \ \ ,  nf course, the situation is far different from 
ordinary federal practice. .An interpretation of the A11 \\rits . k t  
permitting the grant of a supenisory x i  rit to aid potential lurisdiction 
over a class (if future, revieu able cnurts-martial and to enforce past 
exercises nf supervisory pover  is neccssary ti) compensate for the 
unavailability of statutnry judicial revieu in most courts-martial. This 
expanded interpretation would at nnce be brnad enough tn permit 
supervision and narrou enough to aioid the consequences of indis- 
criminate retie\\ of the type suggested in L'nitedStaterv. B e ~ i l a c q u a , ~ ~ ~  
\I here COhl A boldly asserted PO\\ er to remedy the denial of rights 
"in any ciiurt-martial."Z4' Beuilacqua's overly enthusiastic assertion 
lacked any supporting analysis demonstrating hon the grant of ex-  
traordinary relief in "unrexiea able" cases \\ ould materially aid 
C<lll.l 's lurisdictiun. Consequently, the case pressed the limits of 
C 0 h l . A ' ~  statutur)- revie\! jurisdiction under .lrticle 6;.242 T h c  sub- 
sequent rrtraction in LkitedStaterv. Snyder243 u as in part necessary to 
confine C 0 h I . l ' ~  assertion of pouer  ui thin the limits intended b)- 
Congress in creating a supreme cnurt of the military. H o n e i e r ,  a 
supervisory interpretation of the "in aid of Iurisdiction" clause \t hich 
n.ould allou COL1.i to restrain an unfair pruccdure or settle a no\-el 
question of lau avoids the pitfall ofBevilacqua's or crly broad asscrtion. 
The  adnption oisuch an interpretation \r-ould bolster COLl.Ys ability- 
to carry out its Congressionally intended duty to eradicate command 
influence and to achiete unifiirmity in the military justice system. 

1.. C o ~ - u c L U s I o s  

In enacting the Uniform Code u i  hlilitary Justice, Congress in- 
tended to eradicate the abuse nf command influence in courts-martial 
and to achieve uniformity in the criminal justice systems of the t arious 
armed services. Central to this scheme n as the creation o i an  appellate 
system of judicial reviev at tihose pinnacle stood the United States 
Court of hlilitary Appeals. Congress expected this civilian court to 
become a supreme court nf the military. actively engaged in super! is- 
ing the military justice system \! ithin each service. .Although C O h 1 i  
immcdiately began to discharge this r e spons ib i l i~  through assertions 
of super\-isory poi\ er. the court's effectit eness \I as sererely hampered 
by a UChIJ prrii-ision confining its ordinary reriev jurisdiction to 
cascs involving severe sentences. 

2 i o 1 8 L S C \ I %  I O . I P C \ l R  IO(19661 Setp 6?;iupro 
z"id at I?. IY C \ I  R a t  I? 
" * I O  L S.C S R6'fbi(19-01. Sat p. 6liiupra 
2'91f iL S C \ I  9 + R O . ? O C \ I R  19?(1969! S r i p  62Xiuprr 
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An opportunity to overcome this unintended barrier tu effective 
supen-ision arose u.hen COM.4 declared that it possessed extraordi- 
nary powers under the All \Trim Act. This  Act, however, permits a 
court to issue \I rits only "in aid of jurisdiction." CO,\1.4 subsequently 
and unnecessarily limited its ability to provide relief under the -411 
Kri t s  Act by narrowly construing this clause to authorize relief only 
in those cases othenvise qualifying for ordinary CO.ll.4 review This 
construction failed to consider the concept of super\,isorv \i rits which 
originated at common law and uhich has recentlv Feappeared in 
federal decisions dealing v ith the -411 \Vrits Act, T i e  public interest 
orientation of these supervisory writs suggests a theory under u hich 
CO.\1.4 could grant a supervisory writ to revieu an ordinarily "unre- 
viewable" court-martial. Cnder  this theory, a supervisor). \\ rit could 
issue in two situations: first, to aid COSl.Ys past jurisdiction orer  
cases invol\ing an exercise of supervisory power, and, second, to aid 
CO,1I.Ys potential jurisdiction over a class of future cases nhich 
uould eventually fall within the court's ordinary review jurisdiction. 

By adopting this supervisory interpretation of the "in aid of juris- 
diction" clause, COlI.4 could assert authority in limited circum- 
stances to decide issues arising in "unreviewable" courts-martial. T h e  
exercise of such authority accords well with Congress' purpose behind 
both the enactment of the UC.lIJ and the creation of CO.\.IA. Armed 
with such authority, CO.ll.4 would be better able to fulfill its duty to 
supervise the administration of military justice, 
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