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PERSPECTIVE 

MILITARY JUSTICE IN THE WAKE OF 
PARKER 1.. LEVY'* 

Robmon  0. Ererett" 
June is an important month not only for weddiner but also for 

pronouncements by the Supreme Court on imparrsnt m m e r s  of 
milirarv criminal la\\ administration. On June 2 ,  1969, the Court 
held I; O'Caiiahaii :'. P a i k e i Z  that. ar least xithin the Unired Scares 
and in peace~ime.~ a court-mutial may nor try a serviceman for con- 
duct which is not service-connected. On June 25, 19-1. the Court 
decided Goin :I. ltA?deii' which concerned the retroacnvit 
af  OCi i l lub,m Then. on June 19. 19.4 the Court ruled m 
Levy,< which involved an attack an .bricks 1 3 3  and 13 
Cniform Code of llilitary J U E I C C ~  as uncanst>tutianally vague. 

approach ro military justice that has 
is striking. In O ' C h h i i ,  Justice Do 
Court. recovnized the need for spec 
iterated the' admonition from Totb 
"dangers lurking m military trials . . . free countries h a i e  tried to 

LVhen these rhree cmi are read together, the change of the Court's 

1 
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restrict military tribunals ro rhe n a r m t  est iuriidicrion deemed ab- 
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islate borh v n h  ereater breadth and n i t h  prearer tlc 
prescribing the rules b! which rhe former  ihall be eo, 
is  \i hen prescribing rules for  the l a x e r  ' -' Thoi. ;he C 
that "rhe proper standard of rei ~ e i i  for 2 I dnucness chall 
Articles of rhc VC\I J  1s rhe standard h?ch apphei 
sratutes regulmne C C O n O n l l C  affairs." 2 4  

In discussing the rights of s e n i c e  personnel. the Court ~ : n d e  rhe  
follon ins  abseri ation5 
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punitii e articles affecting important personal rlghrr and liberties of 
servicemen rhe same standard of review which applies ro criminal 
statutes regularing economic affairs seems unnecessary. But, the 
Court chose t o  do rhis very thing. Second, the Court chose to rely 
on seYeraI precedents from the last century which had been little 
cited in recent vears. Those cases arose at a time when the civilian 
courts would iirerfere mirh a court-martial only if the court-martial 
lacked prirdiction, a term that was narrowly construed and did nor 
include loss of "jurisdiction" in the sense of ~ o h l r O 7 I  D. Zerbrt.zg 
T h u d .  the majority opinion did not reflect distrust of military jus- 
tice manifest in OCal lahm 

F i n a h ,  although not referring to the all-volunteer A r m r ,  the rea- 
samng df the majority appears to rake cognizance of the kovement 
away from the use of the draft. Possibly the Court felt t h a t  there 
may be more compelling constitutional reasons for  protecting the 
riehts of an inductee serving because of a "call" to duty than those 
o i a n  enlistee, who freely chooses ro enter rnilitarl- service and rub- 
lect himself to military prisdicnon. In this regard, I am reminded 
of Justice Clark's suggestion in IlcEboy c. Guagii 
lemi of military prisdicrion over civilian emplo 
United Starer could be solved by having the emplo 
exercise of such jurisdiction as a condirion of theu employment. 

In view of its majarir)- opinion, w h a t  does Leu) portend: In  re- 
cent years there has been exensile commenr on the cirilianization of 
military p s t m  Indeed, t w o  years ago Professor Delmar Karlen de. 
livered the Young lecture on this t e r y  topic and obviously did not 
feel that the trend >vas entlrely healthy.31 I have written e l m i  here 
about the exen t  to which military justice provider procedural safe- 
guards rhat assure the same fairness of trial r e p r e d  m the c i ~ d  
courts.3' Clearly the majority opinion 
rhat CIvilianization of military j~istice 
Cnforrunarely. at the same rime the Le 
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that frequently are dealt with by l r t i c l e  15 nonjudicial punishment. 
a fact w h x h  is adverted to in Jufnce Rehnquist's opinion in Lec) 

What  about cases involving marijuana and drug offenses, \i here 
the Court of Military Appeals has disagreed with some other federal 
courts on the existence of a "serYice-c0nnection": T h e  Court of 
Alditarv Appeals has taken the position that, because milltar!- efficien- 
c y  might be adverselv affecred ahen a serviceman uses drugs, 
whether on or off a mliitarv base. service-connecrion existsi4 Several 
federal courts have conclided otherwise. They  h a \ e  held that off- 
base use-and perhaps even sale-of marijuana and drugs is nor suf- 
ficiently service-cannecred IO invest a court-martial with lmisdic- 
t10n.45 

The  Supreme Court has granted certiorari in Schlesrnger li. Cozm 
c~liiiaii, '~ a case which preienrs some of these issues. Caprain Council- 
man was court-marnaled far the sale off-base of mariluana to an  en- 
listed man, T h e  coun  of appeals ruled that service-connection mas 
lacking." However, the case may be decided by. the Supreme Court 
not an the Issue of jurisdiction of the court-martial, but instead on a 
procedural issue. rhe extent to uhich  a federal court can intervene 
and enjoin a trial by court-martial.48 

Bared on Levy, one can argue rhar, since military justice IS so dis- 

cei t .  grrnfrd iub 
h a  speech w a s  given 

7 
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ened suspicion uf the qiialitv of milirarv jusucc; its reduced enthusi- 
asm for O'Callabm'r restriftion oi military jur i sd ic t~on,~~ the unde- 
sirability of adding further to the workload of the federal diitncr 
courts; and  a fear b r  the Supreme Court that enjoinino trials bv 
courts-martial rnwht'hinder the swift administration of ~ u s t m .  an 
important coniid&man in maintaining discipline m the armed s e w  

T h e  r n i p r ~ y  opinion 111 L e ~ y  does not affirm that SCII icenien 
possess all the constitutional rights enpyed  by their civilian counter- 
parts except those that are necessarily excluded by the needs of t h e  
military community. Furthermore, as to rhe important first amend- 
ment right of free speech-a right f o r  which the Supreme Court 

1CCS. 

serrxeman's constmtional  right 10 counsel is not t h e  s m e  a i  ir IS 
for his ciiilian c o u n ~ r p a r t : & ~  

IC. 369 F Sup? 3 i o  1\11 

enry,  493 F l d  1 2 3 1  
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And what of other constmtional protections: Since i mous  a r w  
cles of the Lmforn Code authorize the death penalq , 6 e  n har cffecr 
does Fur?nni i.. Georgiai' hare on militar!- trials and the riplit of .I 

court-martial to impose a death s e n ~ e n c e : ~ ~  Anorher question mll 
to be answered IS whether a mhrary accused's counsel has a right to 
discover whareier files are the government's hands. regardless of 
any security classification or restriction upon use Impressed on those 
files?" 

As I hare indicated, Levy may s e n e  co emancipate m h t x > -  justice 
from some of the possible constitutional restramts to  which many 
considered it subject. T h e  extent of this emancipation may hinge on  
such imponderables as the occurrence of vacancies on the Supreme 
Court and the manner m which President Ford f i l l s  an>- such vacan- 
cies, ;.e.,  whether he chooses men \rho are conieriati\e with respect 
to criminal law administration. Horverer, no immediate retreat iron: 
some of the broad pronouncements of Lev> seems likely. 

If significant change m military justice is  not to be required b) the 
Supreme Court, Congress might still initiate changes. Frankly, han - 
ever, this seems unlikel)-. Senator Ervin has been the congressional 
leader ~n seeking improvements of military 1us t~e  Earl? in 1961 
and again m 1966 his Subcommittee on Constirutional Rights con- 
ducted important hearings on the rights of militarv personnel i? T h e  
efforts of Senator Ervin and his subcommittee &re laiaelr reipon- 
sible for the \lilitary Just~cc .kt of 1968,63 mmev hat &rade-aff" 
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between reforms which the Departnient of Defense desired to  en- 
hance efficiency in military criminal l a w  admmsrration and those 
reforms nhich’Errin and ‘his colleagues insisted on to protect the 
rights of servicemen. 

For the last two years, honerer. Senator Erv in  has been  occupied 
with the work of an entirely different congre 
Cpon his retirement, no one 1s on the horizon 
assume Senator Errin’s posmon of leadership m 
military iustice. One of the reasms f a r  this situation 1s rhe forruirous 
circumstance that Senator Ervin w a s  nor only Chairman of rhe Sen- 

Furthermore, 1t is doubtful that, a t  this point in time. t h e  Depsrt- 
ment of Defense has any military lustice related legislative oble 
imporrant enough to justify another coniprumiie resulting in f i i  

safeguards for ~nulirary accused. Thus. sonic uf the  condiriirns \ 
led to the enacrnient of the \lilitary Justice .icr of 196R are Id 

today. 
EIen  so, A f en  relatively nmix legidatlie o r  a d m m i t r a r i \  e 

Delegates apparentlv wewed db rather tcchnicdl. 
One m c l l  changhconcerrii rhr further e \ p a n s ~ i n  of [he  role of the 

m ~ l ~ a r y  judge. The  .AB1 Standing Cuiiimitree on \ I i lmry Lsn. has 
recommended that the military judge be granted sentencing iiutllor- 
iry, except m capital cases and in those cases \ h e r e  the accused l h i  
requesred before t r i a l  rhat he be sentenced b j  the cmm-ii iar t id  Imem- 
b u s .  General Hodson felt that ~n this conteyt. granrmg sentencing 
authority to the court-mart i~l  members-the mi l i ta r -  )ur! -conflicted 
u i th  AB.\ Standards of Judicial Administration thdt cdll for beti- 

tencing to be performed by rhe 1u 
committee fe l t  char 111 l y h r  01 the  h 
i a r i u u ~  elecrions t h x  h a l e  been pr 
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the election to choose an enlisted cmrt,bf  it would be undesirable 
to deprive a m d m r y  accused of the opportunity to be senrenced by 
a military jur). Eten today. howeier. a high percentage of sen- 
tencing E done by military judges because ;he a-aner i f  trial b!- 
court members 1s currently authorized," and freyuentl!- eiercaed. 

In broadening rhe sentencing aurhoriry of the militar) judoe, one 
can onl>- hope that provision would be made ior the suspenkm of 
sentence and the deferment of confinement by the militdr 
Alareoier. in line with any increased senrencmg poae r  of 
judges, the hlanual for Courts-\Iarnal should-and probab 
be changed to provide far presentence investigations and reports sim- 
i lar ro those m &dim courrs. 

Because of rhe increasing profeaaiunalirm and prestige of the r m l  
judiciary of the various armed services. the patier of rhe cam mine 
authority to overrule the mhtary  iudge some matters-such as 
denial of speedy t r ia lP8  should probably be reexamined bv Congress. 
l a  a mare uniform standard of perfdrinance develops ' a m m i  the  
m h t q  judges m the iar ious armed services. I mould hope that 
greater mterseriice use of the ludges n.dI develop. Of coursc. a niili- 
tar? accused may not be conrent t o  be tried by a m h r !  judge from 
another service. This 1s especially t rue  if the accused bclieies that 
the rrial will be less fair or if conricred, a harsher senrence w11 be 
imposed than if he w e r e  tried by  a mhrary p d g e  from h a  m i n  
service. T h e  grounds for such cuncern on t h e  parrof m accused or 
his defense counssI. however. will diminish m the \-ears ahcad. In 
that event, whether from conqresiional SOUICCS or~othern.~se.  sue- 
gestions will probably be f o r t ~ c o n m g  char intersenice use of niiL- 
tar! judges should be authorlad %hen 1r = i l l  lead to  a speedier or  
more economical tndE? Simdarlv. there may be encouragenmr f u r  
interserrice use of other rrial p~rsbnnel . '~  

At one point in time. Senator E r i ~ n ' s  Subcommirree on C o n m u -  

force 

12 
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tional Rights considered the desirability of authorizing civilians to  
serve ai  military trial judges, just as they may serve now on Courts 
of Alilitary Review.71 There was some precedent for the use of 
civilians in Britsh military criminal law administration. S a  action 
was taken and as rhe law kands today, a ci\ilian may nor serve as the 
military trial p d g e  m a coummartial proceeding. Congress should. 1 
think, grant the military authority to use cinlians in this capacit!.. 
although I dakbt that such authority a m i d  et-er be used:* On the 
other hand, The  Judge Advocates General probably prefer that 
Congress remain silent and not grant such aurhoritv if the use of 
civilians were authorized, it might lead to the wi.ld;spread use of 
civilians as military At present the rrial ludicmy 1s func- 
tioning efficiently and it  is doubtful that the authority to utilize 
civilians as military judges will be granted by the Congress. 

Another recommendation of the 1B.A Standing Committee on 
Military Laxi u a u l d  preclude the convening authority from review - 
mg a court-martial conviction with respect to  the correctness of de- 
terminations of law and fact and autamaticallv reviewing rhe ap- 
propriateness of sentence but would permit him ;o exercise clemencv. 
On this recommendation there i s  some possibility of congreriio&l 
acnan, since the increasing compleritv of mditarv pit ice sugeestr 
that some of the coniening authority'8 present responsibilities 1; ap- 
pellate re\new might better be performed bv legallv trained persan- 
nel. Indeed, under present statutory proris&ns, m o s r  comenine au- 
thorities prabablv depend very hearilv an their sraff judge ad\-dcatei 
with respect to ;crions on findings a i d  sentence. 

There have been proposals that random selection of court-martial 
members be employed, and I understand that the .%rmv has erperi- 
mented with thls procedure in a prqecr at  one post.'.% proposed 
panel is selected at random from all military personnel an a post 
and submitted to the convening aurhoritv for approval or disap- 
proval. T h e  Ka\v. on the other hand, apparenrlv belmes that ran- 
dom selection of &urts-martial members conflicts m t h  the statutory 
requirement that the conrenmg authority personallv select the cou& 
members based on their maturity, experience, and iimilar criteria of 
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suitability to serve as court-martial members.'4 After the emphasis 
in Levy an the uniqueness of the military community and in view of 
some of the administranre problems that might be encounrered in 
using random selection at m a l l  commands. it IS renously doubted 
that Congress uill ejer choose 10 require selecuon of court members 
in this manner. On the other hand. random selection of court mem- 
bers, eren under current provisions of the Cniform Code. IS per- 
missible. The convening aurhorit>-'s decision ro appoint coun  mem- 
bers m this manner is a permissiblc exercise of his peisonal diicrermn. 
If. however, the technique IS invalidated h>- the Court of 1 l h t a r y  
Appeals. legislation specifically authorizing the use of random stkc- 
tion wi l l  probabl>- be enacted. 

A recurring complaint against the military justice system concerns 
the independence of military defense counsel, and legislarion to as- 
sure more fully the separation of defense counsel from command in-  
fluence has been proposed. Recommendanom of the recent Tail; 
Farce on the Admimsrrarion of \Iditary Justice in the Armed Forces 
led ro a requirement, imposed by then Secretary of Defense Laird. 
that each armed service derelap plans for assuring such separation. 
T h e  Army and the .%I Force hare chosen to separate defense counsel 
organizationally-and frequently geographically-from orher inilirary 
justice acdiities.? T h e  Savy J.XG, I understand, has used this re- 
quirement as justificarion for  pulling most of its military justice acti\-- 
ities our of the re-plar chain of command. bur the defense counsel 
are not organizationally separared from other legal acriiities.i6 TVhile 
there may be differences as to the ICIP[IYI eficacy of these txqo ap- 
proaches, and although 1 am not sure that anv of these plans hare ver 
been formally approved by the Deparrme"t of Defense, the mere 
fact that a c r m  has been taken will be sufficient to mure demands 
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f o r  furrher reform m this area. And those who wish to make no 
furrher changes can urilize to their advantage Justice Rehnquist's 
opinion in Parker v .  L e y  

Closely related LO mhrary /usrice is the military administratii e dis- 
charge-a subject I dealt v x h  exrenrmely m an article several years 
ago..' Senator Ervin has long pressed for new legislation to PSSUII 
procedural safeguards in adminisrratire discharge proceedings and. 
two or rhree r e a r s  ago rhere was  widespread cipecration rhar some 
of h a  proposals would become In\. This did not take p l x e  .it 
some furure time Cangress may require that a mllitar>- judge pre- 
side over administrariie discharge hearings. jus[ as he presenrl) prc- 
sides over special and ~ . e n e r a l  wurrs-martial. This requiremenr 
not only be enacted t i  proride further procedural safeguards i 
tar? administrative discharge proceedings but also to proride add,- 
rional caaeload fa r  mhtar! pdges.'n 

Similarlv. i r i s  possible that Conareis m a r  act to eliminate the een- 
era1 discharge. T h e  general d&rge. irsked under honorab!e i o n -  
ditionr and entirling rhe recipient to full veterans benefits. 1s some- 
thing of an mi,malx-. smce the stigma it mav in fact create 1s mcon- 
s1srenc a i t h  the concept of discharge unde; honorable condmrins.? 
I am not aware of an!- specific legiilatiie authorization for t h e  gen- 
eral dischatee and beliere char ir could be eliminated a d m m s r r a t n  e l r .  
H m r e ~ e r .  ik the absence of such admmisrrative action, Conpers mav 
chcose to eliminate the general discharge as a means of admbiitrarire 
separation from the service. 

If the Supreme Caurr finally rules rliar .4i'gersinger i. H.mlmP3 
requires that counsel be furnished the accused m siimmarr courrs- 
martial if confinement IS to be parr of any adjudged sentence. the 
demise of the summary court-martial mishr be hkened ,a l  In any 
event. the Air Force has already virruallvbe!immated use of rhe sum- 
mary court-marnal. T h e  Nai )- iemains'as rhe principal defender of 
such a tribunal. In  rime, Congress may conclude that the mnimarv 
court-martial is not essential to the operation of a s!-srem of mi!itari 
justice and should be eliminated. 

There are some other areas in which Congress might enact enab!ing 
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legislation concerning milirar?- justice matters. For example. specific 
legislative aurharizatian far the use of milirary magimares m any 
decision to release an accused from pretrial confinement and in granr- 
mg authority for searches. SCIZUICS, and similar invesrigarire action 
might be enacred by Congress,e2 .lddmonally. amendmenrs to rhe 
Federal Rules of Criminal Procedure may provide models for legisla- 
tive acrion or perhaps execu t i~e  changes in the \lanual far Courts- 
\ l a r t i d a 3  For Instance. t h e  gorernmenr might be p n r e d  rhe right 
to  discover certain evidence in the possession of an accused as a 
candirion for  its use ar rrial and to be notified of alibi defenses, among 
orherr. 

T o  return, however, to  my basic rheme. Ler,) promises ro reduce 
or  almost eliminate federal hrilian court pressure for change In the 
administration of mdxary criminal l a w  Similarly. malor congression- 
al acrion concerning military- lustice seems unlikely. Frankly. I doubr 
that the decisions of the Court of Military Appeals a i l l .  at rhis pomr 
in its histork-, require ,major changes in military- jusr~ce.~ '  

If change m military ]usrice is ro come, it nill probably be i n  re- 
sponse to two internal pressures. One pressure is the requiremenrs 
of an all-tolunreer armv. Theoretically, an enlisree by his enlisrment 
conrract may 75 aire miny  of the rights he M o d d  possess a s  a civilian, 
bur the facr'remains that, excepr under the most despeiare economic 
conditions,s6 persons w11 nor enlisr in the armed forces if rhey feel 
rhey nill be unlustly treated by the administration of military justice 

A second internal pressure for rhe conrmumg reform and Improve- 
menr af  military justice results from the increased profesrionalizarion 
af the military Ian-ye'. In a real sense. The  Judge Adiacare Gen- 
eral's School helps contribute ro rhia pressure. The  judge advocates 
rrained a t  the School are familiar with deielopmenrs in judicial ad- 

PlThe .4mmv e x p w m e n n d  rucceiifvllv uirh a mdlrar) mlglsrrare pmgram- 
first m Europe 'md l a ~ e r  at Forts Brrgg. Dir and Haad (and has Grrinded ~t 
Army-uide m cowmandi u i r h  acr i ie confinement frci  

n o u n ~ e m e n f i  b! the  Court of \ I d a q  Appedi. 
-6 Of C O Y ~ S ~ ,  this wrr w p e  oi economic cmdirran may be rspidl? ippmiching  

m d  IS perhaps responsible for r k  mccers of rhe Armed Sori icei  m recruirmg ne* 
members of an ~ I I - I o I Y ~ ~ P o I  mdasr) errabhrhrnmr 

16 
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Inistrawn. and [he!. are not, I am sure. c 
for the sake of iollowmg preced 

> jusricc nd1 be ~mplemerkd  by 
the  system. Incidentally, i t  is a.4 
rrlsl pdiciarv and the niilirdrv ludne began a.ith an i r m v  

r in the e a r l y ' l 9 6 0 ' ~ . ~ ~  .And t h &  are?man)- other  eaamp!ei df 

Soon after ha  appaintmenr t i i  rlie Court a i  11ditar)- .Appeals. 
Innovarim by military lau)ers .  

17 





SEX DISCRIi?lINATION IN THE MILITARY * 
Major Harry  C. Beans". 

Thrr article nddreiies the current state of the low with 
respect t o  the utrlization of rex rv a basis for dircriminrtion. 
I t  includes an examination of the evolving equal protection 
doctrine ar it is applied to  sex discrimination. In addition, 
the legirlatiz'e efforts in this mea, Title VI1 of the Civil 
Rights A c t  of 1964 and the Equal Rights Amendnzent, are 
analyzed in order to determine the present and future 
statutory measurer directed at the elimination of  sexual 
classifcatiolir. Againit thir background, military statutes 
and regulationr tbat provide special treatment for either 
rex are reviewed. Finally, recommendations ar to how the 
military might best achieve compliance with the statutory 
and consti tutiod requirementr barring discrimination are 
presented. 

1. INTRODUCTION 
T h e  military, the last foothold of male chauvinism according to  

many, is being forced to relinquish its mantle of male dominance 
and seek an image that includes a revolutionary utilization of women 
in all areas of military service.' hlilirary leaders who have rradi- 
tionally been free to 'maintain their own standards a i  enlistment 
and job qualification find this prerogative gradually eroding in the 
face of legislative and judicial action. These legislative and indicia1 
actions b v  the Congress and the courts reflect a societal realization 
of the prbductive capabilities of women apart from their historically 
perceived place in the h0rne.O T h e  aimed services. not oblivious to 

' T h a  article U O E  adnpied from a rhosir prerenred to The Judge Advocate 
GcneraPr School. US Arm), Charlorrsnilh,  \kglni,, uhde the iurhor UBI a 
member of the Tuenry-Second Advanced Course The opmom and conclutionr 
expressed heroin *re those of the author and do not necessarily represenr the V ~ C U S  

of T h e  Judge Advocate Generdr S c h n l  or my orher governmental agency. 
''JAGC. US Army. B.A. I%O, Pmqlranie  State College. J.D., 1970, Amrrr- 

can U n l v e a l ~ .  Zlember of the Bin 01 Dimicr of Columbra, U S  Supreme Court 
and the  U.S Court 01 nililifirv .%ooedi 

I / /  

'Far 2 generrl mmdy pumining IO rhe lrrue~ underlying the womcn'i move- 
ment. the follouing ere recommended K ~ ~ r o u m .  w o r ~ e r  AZD 7x1 LAW ( l % Y ) ,  
Brown, Emerian. Fdk and Fresdmin, The €quai Rights A m d m m t :  A Conm. 
tYliona1 Basil for €quai Rigkfi for Women 80 TALE LJ. 871  : I P i l )  Iherrinifrer 

19 



67 MILITUll~ L4W REVIEB 

realny, hare m rhe last rwu years opened many opportunities to 
women which heretofore ~ w r e  resrricted ro men.& 

In spite of rhe measues taken ro eliminate many uf  the distinc- 
tions berveen servicemen and s e ~ ~ ~ e \ i o r n e n .  rhere  ~ e m m  a COLI- 

siderable number of statutes and reLplatians char conrinue to dif- 
ierentiare bermeen men and women. These srarutes may \<el l  be 
discriminarorr in nature. Some of rheie diff crenriatmns. it ii arpued. 
are based o n  " m h r y  necessity" and are righrfullj- required m 
order IO maintain a necessarv level of combar readiness Other dii- 
rincrions. however. must b e  eliminated as rhey are based on ocr- 
moded srereot! ped reasoning and s e n  e no purpose other than to 
relegate women to the milmr!- background. 

T h e  difficult\- in determinino I\ hich militar!- regulations and  
policies are d&minator? has Been complicated by two recenr 
derelopments. T h e  f i r s  vas  the passage of rhe Equal Rights 
Amendment (ER.1) by  Congress which has been submitted ro the 
Srarer for ratification.i T h e  amendmenr. i f  rarified. n ill remot e sex 
as a factor in determining the legal rights uf men and vomen. .  T h e  
second de\ elopmenr W A S  the Supreme Coorr's decision in Froiztiero 
1. RichmdioxU in which the Court split erenl!- on rhe issue o i  
whether re.; IS a suspect classification. -4 p l u r a l n ~ -  held that a sratu- 
rory clasrificarion based on sex \va( mherenrly suspect and must be 
subjected to smcc judicial s c m t i n ~  ' Four concurring iustices re- 
fused ro consider a sex-based classification under rhis mitt arandard. 
preferring ro rely o n  the less irringent "rational basis" test .e Because 
this issue remains unresolred. 11 1s neceisarr 10 eaamine rhore areas 
of rhe militar!- which retain disrincrioni betneen men and women 
under a rar iew of srandardi in order to determine the present and 
future legal effect of such classifications. 

A s  a p r o l o p  to rhe e-iaminarion of auesrionable milirarr irarurci 
and regularions. rhe cimi[itiitmnal and 1egislarn.e routes that are 

'ii nr Cb8 
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currently used to attack sex discriminatory action on the part of 
the lederal government and prirate employers must be considered, 
It is significanr to note the evolvement in the constitutional field 01 
an increasingls potent equal protection theory, the exact dimensions 
of which ar; still not clearly delineated. On the legislative ride, 
Title VI1 01 the 1964 Ciril Rights Acto is analyzed as a prelude co 
E R 1 .  Although Title VI], and its enforcement arm. the Equal 
Employment Opportunity Commission (EEOC),  are not consid- 
ered to be applicable ro'the uniformed members af the military 
departments, the methodology and philosophr of Tide  \-I1 are 
instructive in discovering and eliminating those discriminatire fea- 
tures found in the Armed  force^.'^ Finallv. the E R h  1s studied in 
order to determine the potential limits of.absolute equality of the 
sexes and its possible effect on rhe m h q  

This examination merely sets the stage for a critical assessment 
of the rnilitarv scitutes and remulatmns That may raise problems of 
sex discrimination. These law: are rested agaiist present constitu- 
tional standards as well a i  luture E R A  applications. Finally. recom- 
mendations are made AS to what action mux  be taken to b r i q  the 
military in compliance with current nondiscrimination criteria, as 
%ell  as the direction that must be followed in order to ameliorate 
the disruptive impact of ER.1 should it be ratified. 

11. A C O \ ' S T I T U T l O S h L  .\SAL\ SlS 
Judicial interprerationa of the Constitution prior to 1950 reflected 

the generall!- accepred societal belief that women occupied a posi- 
tion subordinate to men in our then male-dominated socierl-. The  
comment of Thomas Jefferson. while appearing almost heretical 
today. v a s  the common riev held ~n 18th and 19th cenriiry society 

\Yere our stales a pure dernocrici there  aau ld  ,1111 he eduded  iron, 
our del ibermonr \ \ m e n  r iho  ID p m r n r  d r p r n i r m  of rnoril, a+ 
8mbiguiri a i  ~ssues.  ihould not mi\ pmn.~~cuous:! ~n p t h c r i n g r  of men11 

T h e  Supreme Court's earliest exposition on rhe rights afforded 
women by rhe Cansrirution mas  simple. i\iomen, the same P I  blacks. 
occupied a "separate place" under the lnv.  This rmw, no doubt 
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influenced by the romantic paternalism of the period. v a s  perperu- 
ated by the courts for nearly a centurv. This judicial philosophy 
was expressed by J u s t m  Bradley ln th; case of B r e d u e l l  v. Illinoir 
in 1872, which upheld a state stature excluding women from the 
practm of law: 

different legal rreatrnent of males and females were based an the 
privileges and immunities clauseP and due process clauses.'* There 
chal1en;oer were not successful, and rhe "separatirr" concept with- 
stood all constitutional challenges u m l  the middle af rhe loth 
century. 

Because basic c i ~ d  rights, such as voting and the opporrunitv to 
practice lam, were not considered among the "privileges" of United 
Srares' citizenship, the\, were subiect to exclusive regulation h r  rhe 
states.1z XVhile the Sipreme Court did r e v i e w  stare regularinn of 
these rights, the Courr did so with a studied casualners. not allos.me 
women to be relieved of rhe "legal protection" that [her  "needed" 
from the ricer of the wrorld.li 

Wi th  respecr to the due process argument. the Court's decision in 
.Ilulier :.. Oregoi2,'' one of rhe firsr cares to carefully scrurinize the 
position of women under the Constirution. firmlv'eitablished the 
"separate place" docriine. In  .llzdier. rhe constirutionallt? of a stare 
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Statute limiting the hours of employment of w m e n  was challenged. 
T h e  Court. in upholding the statute's Iahdity, stated: 

11.1 raker )udicial cognmncce oi all mmeri oi gmaral knooledge-such 
SI rhr facr  that *omins  ph!ncil IIIYCIYII, and rhe ivncrioni she periormi 

the condirioni under \\hich she should be permitted t o  to~1.1B 
in Co"ieq"ence rt.ozeoi, ,Y l " fy  Specrd  leglshnon mS"Lct1"g Or quahi! 1"g 

The Court concluded that the regularion of hours of labor fell 
within the police power of the m t e  and a statwe directed exclu- 
sively to this regulation did not conflict with the due process clause 
of the fourteenth 

A  T H E  EQL'AL PR0TECTIO.V DOCTRIKE 
PERMISSIVE S T A S D A R D  OF REVIEW 

T h e  rtfuiier decision delayed f o r  n e d v  S O  )-ears the application 
of what mas to become the most successful constirutional basis for 
an attack against using sex as a l e d  classification-the Equal Pro- 
tection Clause.2o T h e  Court in .lfkller, in addressing the plaintiff's 
equal protection canrention, dealt at length with the capabilities of 
momen and their place in iocietr. h-oting that the sexes differ in 
bodv, strenmh and capacnv, the'Court held that " [ t ]  his difference 
juitkes a dTfference in le$rlation. . . ." T h e  Court expounded 
that ". . . hisrorr discloses the fact that woman has aln-avs been 
dependent on m m  H e  established his control at the oitset bv 
superior physical strength. and this control in %arious forms, wirh 
diminishing inremit?, has continued to the present," 22 and then 
w e n t  on to paint out that since ". . . healthv mothers are essential 
to vigoroub offspring. the physical well-beiig of women becomes 
an obiect af public interest and care in order to  preserve the strength 
and rigor of the race." This explicit articulation af the justifica- 
tion f i r  placing women in a separate category w s  to become a 

18 Id e t  420 
'Bid. 
?"The fourteenth amendment prmidcr that no s o l e  shall " d e w  to m y  person 

ion rhe equal prorecum oi the I h i ?  The f i f rh  Imendrnenr 
due p m c e i r  c l 8 ~ 1 e  13 rhe eqniralenr prmecrian againrr action by rhc federal go.- 
ernmenr Both of there cons~iiuiionil prmniionr %ill be hereinafter reierrod to 
generally 1s the  "cqud protecnon c l i ~ s e ' '  See, r g ,  Bolling v Sharpe. 147 U.S. 
497 (19541 

21 108 LT s 1t 421. 
221d .  nt421. 
sa Id.  
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rather formidable barrier t c  rhe iururc  applicarion of rhe equal 
prorecnon c l m s e  ro sex di&niinaror!- stari i te,  and  pracrices. 
l i7rller firmly established thar mdi i  idual ~ I i a r a ~ r e r i s t i ~ s  n e r e  l e s  

imporranc than conceprs of nialc dan:inance and of the  ultimate 
role o i  Mime". 

rorty years a f te r  .llid!ei rhe Supreme Courr again maniiestcd rh i i  
"separarist" theory in Goei.m c'. Clear> A In  Goriv t  v t e r a l  
women challenged 2 \Iichlgan stature prohihitme w m e n  froin bei:ie 

rhe a r b i r r q  clasrificarion i -miate 
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B.  EQCAL P R O T E C T I O S  U O C T R I S E :  
STRICT R A T I O N A L I T Y  

As a result uf  the "rarional basis" rex's rather permissive standard 
of review. it was nor unril 1971 that the first sea-bared legislative 
classificanon mas invalidated by the Supreme Court." In Reed v. 
Reed, a unanimous Court held that the equal protection clause 
w a s  riolared by an ldahu stature which, all other relerant factors 
being equal, required males be preferred over females in t h e  admin- 
istration of estates." T h e  Court, ostensibly applying the rraditianal 
"rational baas" t e x ,  siiughr to derermine wherher there mas a ra- 
iianal connecrion between the classification and a legitimare govern- 
mental purpose. After balancino rhe administrative convenience of 
reducmg the probate c ~ ~ u r t ' s  aGkload-rhe only m e  Iustificariun- 
against the characrer and rhe impact of the discrimination, the Court 
found that the state had failed t o  fulfill 11s burden of p r o d a a  \Vhile 
the Court conceded char the oblecrire of reducing the workload of 
probare courts mas nor without some leg i r ima~y,~~ i t  found the pref- 
erence for  members of one s e ~  simply to eliminate the need for 
hearings on individual qualificarionr was "arbirrar. 

In Reed,  the Court, while appearing to apply the traditional per- 
missive rational basis srrndard, actually applied a stricter standard 
of judicial review. Insread of blirhely accepting the premise that 
men are generally mure familiar wirh business matreri rhan women. 
an arsiimption which mould hale reasonably rarisfied the older per- 
missive test, the G m r r  found the premise In so doing, 
the Court looked for a sustainin! e~ident iary base for the leeisla- 
tion. rarher rhan merely hypothesizing in faior  of rhe state.s'. 

In Reed. rhe discriminatory fearure of the stature focused on 
gender rather than on a specific wid characteristic. 'This focus 
should  nu^ affect the standard of review Howexer. a specific iex- 
iial characteristic may provide a firmer baris upon which a stare 
could justify a sey-directed s t a t ~ ~ t a r ~  classification. 

Federal courts in applying the "str!ct rationality" concept of 
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Reed hare invalidated a number of statutes settine out pregnancv 
policies mi olring a variety of mandator!- h i e  'prorisions. post 
delirerl- sick leave and benefit arrangemenr~.~'  T h e  central theme 
of these decisions seems CD be that the courts will not accepr an  arbi- 
trary cur-off date for rermmaring the employmenr of all pregnant 
teachers. For Instance, in Green v. ll'oterford RGt7rd o t  Edat.mon3" 
the court found that the purposes of the replarioni.  "concern fa r  
the [health and] safety of rhe teacher and her unborn child." conti- 
nuity of instruction, and administrati\ e con, emence. are nor seried 
b y  a rigid sexually-orientated classification.P' T h e  coiirt found that 
no reasonable basis w a s  shown w h y  the state should require all  
pregnant reachers to qui t  a o i k  a t  a specific time for health reasons 
ah i le  permirring m a l e s  recuperating from heart attacks to con- 
tinue to teach" In Hesth :'. ll'eiteriille Bnnrd or Educ,Ttion'z the 
court  concluded tha t  rhe rationale of Reed mandared that it strike 
down for lack of a rational basis a rule, purporredlv for reasons of 
health alone. rhdr rreated all presnanciei alike rather th in  on a case 
by case basir.'s T h e  court in Weirenilie found that Reed 

, II rhe >er r  le isr  rrmdr for rha p r o p o ~ m m  rhar rhe  Caurri V Y I ~  nor *I- 

In Ln F l e w  2 Clecehnd Board of  Edzicotion.'3 the Supreme 
Coarr. while appearing ro affirm the results in Greei7 and l l 'erter- 
rzlle. embarked upon a different line of arrack on such reeularlons. 
In La F l e w  a majority of the Court ienored the equal frnrccrion 
claim arid found char the requlation 7 ialared due process. .kt the 
opinion's outset. the Court restated the proposition rhar the freedom 
of personal choice in procrearian w a s  a liberty pratecred b>- the 
due process C I P U S C  of the fourteenth amendment. Hence, govern- 

38G1een F \Tarerford Board of Educirion, i l l  f 2d 629 12d Ca. IViI), Henrh 
Y .  iveaerii l le Board of Educanon, 315 F Supp 501 ISD O h m  1 P i 2 l .  Pocklineron 
> Duirl C o u n ~  Sci.001 Board. 34' F Svpp 163 c\l D 11% L9i2l. B r e i 0  I Board 
of Educarion of Chicago. 315 f Supp 155 1N.D. 111 1972). 

"171 F 2 d  629 (2d Car 15'1,. 
'Old a t  611. 
* l i d  II 611. 
* Z  345 F Supp. 101 ( S D  Obi0 l9'lr 
P3Id IC 106 
44 Id. a t  106 
4639 L Ed i d  52 (19'1) T h e  zule  struck doan required a p r e p n c  school 

tenchrr 10 rake m p m d  mirernirg leaie five months before rha expected chddbmh,  
w r h  l e n e  applrcirian to be made a t  leas t  wa veeki hefore her d e p m u r e .  
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menral regulations that infringe on this liberty must he careiully 
scrutimzed-including the particular interests the regularioiie reek to 
further-in order to determine wherher such procedures and in- 
terests are justified.'G T h e  Court. in balancing the liberty infringed 
againrr the he -mon th  rnandarorr rerminatmn dare for prepnanr 
tcachers, derermined that the irrebuttable presumption created by 
the regularion, namelv that all pregnant reachers were not phvsically 
fit 10 teach beyond that dare. w a s  roo broad." T h e  rcrulation. re- 
quiring reachers a h o  %*ere phvaicillv able to reach heinnd rheir 
fifth month of prepmiicy rii be rerminared, failed ro for ther  [ l i e  
state goal of preseri-inr conrmuiry o f  insrrucrion. This goal could 
herrer he achieved by basinn the ternmation decision on a n  e w m i -  
nation of each indiGdua1 &e, and alrhoogh rhar alternatiic might 
cause some adminimarive inconvenience to rhe school board, the 
inconvenience R a i  insufficient reason "to make valid whar ntheru ise 
is a nolation of due process of lau." T h e  Courr did concede, 
h o m i e r ,  that a school board could demand in e r e r r  case "Sub- 
stantial nntim of [pregnancy] . . ." and require dl pieenant reachers 
to  ceare reaching "at m n e  firm date during the lart fcii weelis of 

y tu  assess rhe impact or limits of rhe I..? Flear dcci- 
stice Pmxell arriculatcd in hir concorring opinion. ii 

seems rhar equal prntection analym v o u l d  h a i c  l iccii  rhc appropri- 
ate frame of reference.." Justice Pinvell c m r e n d e d  thar. r a t h c r  

presenred with materniry ISIUCS. regardless of whether the Court 



9, i s  616 1959% 
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from that categorr "state regulations in rhe social and economic 
field. not affectinr freedoms i u a r a n t e e d  by  the Bill of RLEhts?' 
Interests that ha,; been considered fundamental include ;oriny:o 
procreation," equal ncht  to a criminal appeal"? and the richt to inrer- 
stare t rw ~ 1 , ~ '  Anv s r k e  or  regulation. therefore. rhar'claciifier by 
trait is subject to a rrrict srrndard of  r e b i e ~  when such inrcrew are 
in i r in~cd  ' I  necauie D.izArid:.e appears m inhibit crtabliihing a 
"fondament~l interest" it1 the ernploymenr ai a, legal i'onimentdtors 
c o n d e r  the "fund,menral interests" doctrine a n  unlikel!- i e l i i c l e  of 
attacl; in se\ dscr imina tm cases eaccpr possibly 111 areas v h e r e  
procre.iriw is ml-olrcd," it IS the "suspect classification" citegory 
that seein$ to lend itself to sex discrimination cnnfrontarion. 

2. "Sulpe't Claiiificarion" Foninile. 

T h e  "impect classificarm" formula dictates that cemiii classifi- 
CBCIOLIS, w c h  '1s rhoie bared o n  race ' '  or alienage.'" ale  by the i r  7 ery 

1. These c la i&-a t ions  n m t  be robiectcd to  rhe niott 
. to determine whether or inot they furrher I c m i -  

pelling state inxeicst.'' The  biirdeii oi justifmiinn is placed im the  
state rather than ULI the party challenging the statute.".' lo order for 
such clasd4cationr to be s k n e d ,  the scare must  not only shou 
rhdt ICE aiowcd purpose could noc be dtrained without  the suspect 
cldsaihcation, but IC must also ahow that rhe public gain \vd1 m e r -  
ShddUW rhe iiegariie efiecrs incurred by the claiiiticd group.." I l i e  
only cahe Iound 111 whlch the Supreme Court suta lned such a 
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suspect classification is Korematnr v United Stater." In Korematm, 
the Court held that the exclusion of all  Japanese-Americans from 
the \Vest Coast was justified b r  the risks of wartime sabotage. In  
light of Korematnr, one can conclude that direct military exigencies 
might be considered a valid basis for the use of normally suspect 
classifications, although commentators doubt that the Court would 
condone again so drastic a measure as that undertaken in Kore- 
t i * l t W . ~ 2  

Another state action which may successfully withstand the chal- 
lenge of the "suspect" standard is the use af a benien racial classifi- 
cation. States hare implemented programs which atiempr to remedv 
the effects of parr racial discrimination. They  have done this bv 
giiine special treatment to particular racial g o u p s  in education'$ 
and public employment. T h e  courts mav respond LO an allegation of 
the unconatirurionalitr of such an action bv concluding that the 
state's interest in ex tkpish ing  the effects of past discriminarorr 
policies is sufficiently compelling to jutif>- the classification." Prd. 
ponents of the benign racial programs argue that the Court's ration- 
ale in S u m 2  v. Charlotre-.Mecblenh~~crg Board of Edrrcatron'J de- 
claring that school authorities seeking to achieve racial balance need 
not be color-blind but may consider race as a ralid criterion when 
considering admission, a o u l d  sustain a raciallv distinctive regulation 
intended to ameliorate traditional segregatiahist policies.r8 

71 323  U.S 214 (1944) 
12 De;eIoprnmti-EquaI Protection, iupril nore 29. e t  1090 
- 'Sea,  P Y .  DeFunii r Odorgiard 8 2  \\'ish 2d 11, 10- P 2 d  ,169 119731, crrf. 

g r m t d ,  414 US 1038 (Nor. 20, 1913). i r c m d  a moot. 42 L'SL.!V 4180 (19'41 
7 4  See Dearlopnma-Equal Protection, m p ~ i  note 29. IC 1304.1319. Bug see 

DeFunis v, Odergarrd, S? I V i r h 2 d  11, 107 P.2d 1169 ( 1 9 7 3 ) .  / e n  grmtrd 414 
U.S 1038 (You  20, 1973) .  i i io r rd  iiimaof. 4 2  C S L I V .  4180 i19,41, i 1 8 6  >,hers 
Jurrlco Dovzlar ~n drirennng i r m d  ihac 8 "cmpellmg" stare l n~e re t f  cin iumfy 
rhc u s d  pdrcv p m u c e d  by the Cnmrriry of Washington School of La% How- 
~ L I ,  s ~ m a l  discriminition. whether ' r e ! c r d  or "01, l e  s t i l l  discrimmarton The 
equal prowct~on C I ~ S P  cmnor he used 10 C I F ~ W  r a c d  clawficanoni no m m i r  
what ihen p u r p m  The q u i 1  p m c c w m  clause doer not hive such m "accordim 
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T h e  argiimenr rhpr  cex is "suspecr clascificarion" h a s  generally 
been based on the factual and moral similaririei between sex and 
r m a l  clnrs~fications." Borh clnisificarions "create larye. natiiral 
classes. membership tn Xrhich is berond the  individual's c n n m . "  '' 
\lembers a i  both C I S S S ~ ?  ere liiri&rly suhser r ienr  rii a parernilis- 
iic, vh i re  m a l e  head of rhe hooTe," an hisroricsl paor  Imducine  
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Demands for personal bodilj- privacy will arise in reference to 
rexuallj- separate dormitories a t  state universities or  restrooms in 
public buildings. These problems may be solved b>- relying on the 
right to priiacy doctrine enunciated in Grimold 2. Comecticut.B5 
.I starutary distinction between the sexes to turrher prnac)  interests 
would be derensible under a compelling inrereit srandard.'b An al- 
t e r m r i t e  i m o n ~ l e  might be found in the "separate but equal" doc- 
trine of Brown :I B o n d  of  Education.'' Il'hile Brown precluded 
"separate bur equal facilities m racial riruationi where there 1s a 
potenriall>- rtrong implication of inienority," '' no s m i l a r  inference 
can be d r a w n  ~n the use of rhe separate toi let facilities by the  male 
and female sexes. 7 h e r e  IS, however. considerable room for the 
abuce of such a , u s r d i c a r i m  Thus. u h e n  rhe motirauon for seare- 
Eared faciliriei is for reasons other than bodily p r i i a c r .  I C  s h h d  
6 c  muck d o u n  under the B r o u z  am-regregarion precepr." 

eriiren sexes because of aggregate sta- 
caiiie prublemi should ier become a 
e\miple. it can be shmin statirricall>- 
inen  il'ill this Iusrity lniver insurance 

premiums tor \\omen i n  a stare suppi red  insurance program' 

heax\ ue>Fht r :OY Alrhaugh there are 
nunierou> rubrleries m i d ,  ed  in ruch m mquirr .  rhe crucial question 
15 rhe future role of "adrnm,rrarii-e coniemence.' ' Courts vdl be 
cornpelled to balance rhe riEhr5 nf the "suspect class' '  apainsr rhe 
m i e s r p t i i e  costs incurred bv rhe state in ascertainma hoa n i a n r  
women of thar class could meet the sew,d  crireria ''. T h e  Suprenre 
Court has to dare reiecred adininiitrarire economy and coni enience 
as insufficient lusrihcatian ior distinctlie trearment of a ''xqmr" 
clasi.S' or for burdening a fundarnenral interest '3 

It should be noted thrt the r u ~ o  iriict standard of m i e w  care- 
gones-"hndarnenral m e r e s t "  and "suspect claiaihcxmn"-are often 
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perceived as interacting with each other. Professor Cox suggerrs 
that equal protection decisions often rest upon "two lar elv sub- 
jective judgments," one as to "the relarite invidiousness a 8 t 6 e  par- 
ricular [classification]" and the other as to  "the relative importance 
of rhe subject with respect to which equality is sought." '' Professor 
Cox demonstrates this interacrion by describing each as the occu- 
pant of a ladder. T h e  first ladder is occupied by classifications. 
those at the top being the most invidious-suspect classificationa- 
and the remainder in descending order of importance. Another 
ladder contains personal interests-procreation, educarion and the 
righr to rote, among others-in ascending order of importance. 
IVhen a starute directs itself to a classification at the rop of the first 
ladder, it will be subjected ro the strict scrutiny rest even though the 
interest affected is at the bottom of the second ladder. As the nature 
of the classification falls lower on the first ladder, it will be rrrictly 
scutinized only as it affects an interest higher an the second ladder. 
Far instance, while a permissive standard of review rniFhr be applied 
when university regulations require a curfew for women only." a 
stricter standard would be applied to a statute inhibiting indigents 
from interstate Understanding the interplav between classi- 
fications and interests is helpful in ascertaining rhe'conrtitutionalir). 
of sey distinctive milirary regulations. 

D. .WL/TARY S E X  D/SCR/M/.VAT/ON DEC/S/O.VS 

1. Pregnancy Cases. 

T h e  first military related cases dealing with sex discrimination to 
test the poar Reed application of the equal protecrion argument 
involved pregnancies. 

In  separare cases, three momen members of the Vnired States Air 
Farce chalkneed the constitutionality of .%I Force rewlations 
which called lor the immediate honorable discharge of pregnant 
personnel?' T h e  three cases. arising in remarkably similar factual 

0 4  Cox. The Supreme Court. 1961 Timr-Foreword Canirifirtronxl Adjwdica- 
zmn m d  ibe Piomoimn of  H m m  Right?, 80 H A W  L Rru. 91, 95 (1966) 

06Sscc Robinson Y .  Baud of Regmrr. 475 FZd 707, 711 (6th Clr. I P 7 l l .  
@(See  \ l emord  Horpiral v. hlrricapi Caunry, 19 L. Ed. i d  106 11974) 
OiSrruck Y .  Secmary of Dcfenre, +60 F.2d 1172 19th Cir 1971). w w i d  and 

rrmandrd tor connderlirm (if rhe r i m e  of rnooinm, 409 U.S. 1071 (1972). 
Gufiorrei v. Lard ,  146 f. Supp. 289 ( D D C .  1972). Robinson v Rand. I40 f. 
Supp. I 7  (D Cola. 1972) 
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discharging pregnant bVAF's while retaining other personnel who 
suffered disabilities infringing on their performance of duties.'0' 

In  Gutierrez v ,  Latrd,'03 the cnwt  gave considerable attention to 
plaintiff's claim that the regulation denied her equal protection. 
Rather than applying the Reedlo* "strict rationality" test, however, 
the cnurt relied on the traditional, permissive "rational basis" test 
articulated in the .Muller11o and Goeiart"' cases. The  c n u t  pre- 
sumed the regulation was justified bv the military's "hard data of 
experience wirh women officers." Since the plainriff failed to in- 
troduce evidence rebutting this presumption, the court concluded 
that the classification in the reoularion met rhe rational basis test.'L2 
The  court, like the one in S i k c k ,  also denied that the reeularion 
interfered mirh the plaintiffs right to privacy. Insread, i; found 
that the plaintiff had the voluntary choice of becoming pregnant 
or the "privilege" of a miIitu!- career."' 

In the thud  care, Robmion i.. Rrxd,"' the district court held 
that the regulation riolated the due process c l a u ~ e , ~ "  contrary to 
the central thrust of the plaintiffs argument that the re lation 
denied her equal protection of the 1 a ~ ~ ~ ~  The cnurt  re&d to 
determine whether the plaintiff's interest mas "fundamental" or 
the stare's interest "compelling." Insread, the court formulated a 
balancing test."' This test compared the "individual rights," \I hich 
included the riEhr to have children withuut leaving the militarv. 
and the "milita?i need tu  control its own affairs.""' The  court 
conceded thar piegnancv caused a period of unavailability and pro- 
vided a rational basis f& the regularion. but cited Skinner :.. Oklu- 
b o r m  ex rei. IVi i i i a~ i ion , '~~  f a r  the proposition thar governmental 
regulation of areas dealing with procreation "must be viewed in 
t h i  light of least drastic means for achieving the same basic pur- 
pose."'20 The  court concluded that mhile pregnancy mar- limit a 

35 



67 MILITARY L4W R E V E T  

WAF'S a~ailabilxy for combat duiv a point made by the court 
in Strz~ck,"' a response less onerous &an discharge, such as rransicr 
from a combat zone. must be provided ~n order to protect sensirire 
procreative This rarmnale is r t r i i ng ly  similar to  rhe Su- 
preme Court's analysis of the forced maternity l e a s e  issue m La 
Fieurl-'' decided two years later. 

In reflecrina on rhir trilogr of decisions. one must ~ e a l i z e  that 
all three courys found rhar t h e  Air Force reedations satisfied rhe 
permiswe rarionalit? r e x  T h e  regolator~.'icaturer. the C O U I ~ E  

agreed. served to romore the iinmediare arailabilitv and phvrical 
cipability of Air !om members to  s e n e  a m w h e r ;  in [he &Id. 
even under circumxances of w e r e  hnrdship. The  courrs i iere 
able to reach this conclusion hecaurc the! structured rhe i m c  ~n 
terms of whether there B ~ S  a rational basis for treatinn preenanr 
IVAF's differently from orher A N  Force personnel wrhou;  rhir 
"diiabihtp " IVhen rhe issue is eummed  thusly. rhe courts had 
lit& difficulr\--u-ith rhe e ~ e p r i u n  of rhe court in R o b i m o 9 P -  
in \ahdar ing  the Air Force's posirion in rhc face of a doe procesr 
atrack The  court in Robinson rook hsricallr rhe same position but 
v a s  percuaded tha t  the critical prncrearire interests inrol, ed re- 
quired a less Llarsh alternative rhan dlscharoe.l?" 

The  opinions, home\ er. with rhe exccptinn of Judge Dunwav's 
dissent in Struck."@ d u s e d  to frame the question in terms of 
whether the Air Force's trearmenr of pregnant XVAF's. a h e n  com- 
pared to the rreatment of orher perronnei incapacitared b!- rempo- 
rarv dmbiliries had a rational b a s ~ s .  B r  failing IO frame rhe issue in 
thi; manner. rhe c o u m  avoided the  logical e\iension nf the equal 
protection c l a u s ~ : ~ ~  Had chev framed rhe ~ s i w  rermi of rarion- 
alitv. i t  is doubrful thar und& the "ifricr rarmnalir!-" rtandard the 
Air Force's ex identiar!. haw uould h a w  been iufficientl>- crrong ro 
jucrifv trearing preenam TVAF's differcnrlr rhxn orher Air Force 
perconnel wff&nq'a temporary ph! sc,d disabilirl- '" 

nf Defense. 460 F I d  

86 
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2.  Mrs. Frontiero and Her Benefits. 
T h e  recent decision of Frontiero 'i. R i c h a r d m P  is the most 

expansive application of the equal protecrion argument m combat- 
ing sex discrimination. In Frontiero, a plurality of the Supreme 
Court considered sex a suspect classification and. as a result, struck 
down a federal statute thar called for the different treatment of 
women. based solely on their sex, in the military.1sD 

Lieutenant Sharon Frontiero, an Air Force officer, and her hus- 
band, a civilian college student subsidized by the G.I. Bill, were 
denied housing assistance and medical benefits because of Lieutenant 
Fronriero's inability to demonstrate thar she was  the source of more 
rhan one-half of her husband's living expenses.'s1 Lieutenant Fron- 
tiero'a husband's monthly living expenses, including his share of 
household expenses, were approximately $354, while his veteran's 
payments totaled $205. The pertinent statute provided that a mar- 
ried serYiceman could obtain there same benefits regardless of 
whether he proLided funds for mme than one-half of his wife's liv- 
ing expenses.'aZ T h e  same statute.  however. required thar a female 
servicemember prove that she provided for more thin one-half of 
her husband's expenses.ls8 Thus. Lieutenant Frantiero could not 
qualifv for the statutory benefits. 

Claiming that the denial of these benefits conaritmed discrimino- 
tion so unjustifiable as to r i o l a t e  due procew. the Fronrierns broiinht 
suit in federal district court to obtain a perrnanenr iniuncrim against 
enforcement of the statute and an order compelling a manf of the 
benefits.'34 A three judee district court. inplvinp pre-Reed'S6 equal 
protection analysis, upheld the statute. T h e  m i i r t  foimd rhar the 
classification need only bear a rational relatiomhip rn rhe mrnrory  
porpose and the statute In question sitirfied rhis r e q ~ ~ i r e m e n r . ' ~ ~  

Although the Supreme Court rerersed, there was no majoritv 
rationale."' Justices Douglas, \Vhm and Marshall joined Justice 
Brennan in finding that sex-based classifications should be "deemed 
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inherently ruspecf' and thar the goreinmenr could mirain rhem 
only by  p r o i ~ n o  that a ',compelling goiernmenr interest" existed 
~n the different &atment.'l' Likening rhe sublugarion of women t o  
the rreaimenr of blacks m rhe 19th and earlv 20th centurm. Justice 
Brennan said that law and rraditioii stlil &ppress women's rights, 
excluding women from rhe nation's "decision-makine C O ~ ~ C I I S , ' '  
t h e  p r e d e n c v  and the high Courr Jusrice BGnnan aenr 
on to poinr i u r  that "whdi differenriares sex from such nonruipcct 
statutes as inrelligence or ph!-rical diiabilnv and aliens it with the 
r e c o p r e d  suspect crireria IS rhar the sex kharacre&nc frequenrlr  
bears no relation to abilir) LO perform or contribute ro society." lin 

Justice Poxell. n r i r i n ?  far himielf and rwo other members d 
the Courr, concurred i h  rhe iudemenr but exprersl, declined to  
reach rhe "suspect clnsrificanon" h e  since in his vi& rhe staturei 
were unconrrirurional under the rationale found in Reed '" Un- 
fartunarcly. Iuirice Powell f a d e d  ro pmpomr whar  parrlcular r m m -  
ale he considered piioral. Accrirdine m at l e a s t  one cimmenraror. 
houwer .  J ~ i t i c e  Poivell appears t< h n e  accepted rhe "strict rl- 
rmnalir!" concepr."' The commentnor iiiegeits rhnr while Justice 
Pouel l  may accept administratiie con 
ernmenr goal. he would requlrc the  gor-ernmcnr to adduce proof 
t h a t  the differenr treatment required b? t h e  r ra iure  actuallv furthered 
t h a t  end Since the gorernmenr offered no evidence 10 supporr the 
contention [hat ir w i ~  financiillr leis eupencii-e 10 require men ro 
pro! e the i r  w i i e s '  dependency. the aoxernment failed to  suirain 
its burden. This same cornmemaror s&eesrs rhar had s e ~  not been 
iound 'iuipecr." and the garernmenr had adduced meburrable 
proof of the  cost sarino rhe itarute would h a r e  been upheld under 
the " S I I I C ~  rationality"=t~ir."3 

The lack of a mapricv opinion in Frontzero poses a problem m 
predicrinn rhc  deciimn'i'impacr on milirarv reedations and x a r u r e i  
tha t  d&ent)ate on the b a s \  of  s e ~  Hoaei;, I[ doer appear thar 
under rhc  inrerprerarion o i  Fmiriero most favorable ro the eovcrn- 
menr. rhc  milmrv ii .t riiiniiiivm murr h a r e  c o n c r e ~ e  er ldince to  
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justify sex distinctions haring administrative convemence as their 
wellspring. 

T h e  precedentid value of F r o m i n o  and Reed, in evaluating other 
sex related milirar)- regulations is circumscribed. In both cases, the 
coun  dealt wich classifications based solely on gender, classifica- 
tions char were weaklv paif ied by government concern for admin- 
isrrarire convenience.and econom\-. One can speculate that the 
potencr of the garernment/mhrari. argument u i l l  be strengthened 
when ;he classification i s  based 0" a S ~ Y U P I  characteristic and  de- 
fended under a "mditarv necerrit!-" rationale."i 

3 Fmrt iero 'r  lnrpact 
The first reported applicarinn of Froirrierv 5, ai 111 Sclrieiiiiper : 

Buiiard."6 
Ballard w a s  a lieurewant in the United Stares Sa\!- riho n a s  or- 

dered discharged pursuant to Section 6382 of Title 10. Cnired States 
Code. for twice failing LO be selected for promotion to lieutenant 
commander. T h e  anaiogous siarute for women officers is Section 
+601 of Title 10,  it allows a woman officer to complete a minimum 
of 11 \-ears of ierrice as an officer before she can be retired for 
failure'to be promoted. Ballard a rmed that he had been denied 
a benefit-had he been alloaed to &in on duty for 1 3  years as an 
officer. he could hare retired accruing benefits worth approximarel!- 
$200,000, as opposed to the 515,000 severance p y  he n-ould receive 
i f  discharged with but nine years ierrice"n-iolely on account of 
his sex. 

In a 5-4 decision. the Supreme Court held that the difference ~n 
the treatment of men and women war "rarionallv related" to the 
purpose it was intended t o  serve: affording equal opporrunny for 
advancement to female officers.'" The  Court found that it u a s  "a 
demonstrable fact" that male and female officers were "not similarly 
situated' with regard to promotional act~viry."~ T h e  Navy intended 
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to q u e  to rhe Court'*s that m rnarrers affecting the oreanization 
and rnilirary readiness o f  the armed s e ~ i c e s ,  rhe applicarkn of the 
'suspect" classification srandard is mappropriare I:@ The majority 
in Ballard seems to have accepred this r a t i ~ n a l e . ~ ' ~  

Jusrice Brennan dirsenred on the ground tha t  rhe classification w a s  
"suspect" and should be subjected to "CIOEC judicial scrutiny." Ib2 

Applying this test. Justice Brennan found that there \\-as no rational 
relationship bermeen the classification and the result desired ''M 

In concluswn. I [  1s fair t o  s t , m  chat rhe iudicial ~ i e n  o f  i e \  dis- 
r lnctne statures and rwulat ions in the millcar\- i s  unfarorable. In  
discarding the permisiGe reiiew standards with respecr to  equal 
protection iisiie(. the COUIF ha\ e adopted ,I stricter rest n hose di- 
mensions are I c t  to  be derermned IT-herhei rhe C O L ~  nil1 c m -  
d e r  the effects of i t \  diccriminarion io criiical a\ to  w,rdin 

111 THE LEGISL~ATION 

Conrresi has paired w i n  malor pieces of  lemslaticin aimed a r  the 
elmun&n of (CY discrimmarion in crnplov:iient t h e  Equal Pav 
Acr of 1961,"' and T d e  1-11 o f  the Ciid Righri h c r  of 194.t a i  
amended '-E 
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A .  T H E  EQUAL PAY A C T  OF 1963 

T h e  Equal Pay Act of 1961 amended the Fair Labor Standards 
Act to require equal pay for equal work, regardless of  the sex of 
the worker. The equal pay provisions farbid an employer from 
discriminating on the basis bf sex b s  paving employees of one sex 
lower wage rates rhan he pays emplbye& of the opposite SCY doing 
equal work on jobs requiring equal skill, effort, and responsibility. 
and which n e  performed m d e r  similar norkino condirions. T h e  
4 c t  applied to all employers whose emploveescu-ere enoaged in 
commerce or in the production of goods fdr commerce.~3e 

B.  TITLE V I /  

Tirle VI1 of the Civil Rights Act of 1964'" appears to hare ad- 
vanced the war against sex discrimination in employment. Because 
of the impact of Title VII, it warrants  critical analysis. 

Title 1-11 of the Civil Rights Aci of 1964 forbids employers and 
unions from discrimmaring on the basis of race, color, s e x  religion, 
or narional o r ~ e i n . ' ~ ~  T h e  primarv motwe underlvme: the enactment 
of the equal employment opporruniry provision; a-&. no doubt. to 
mcrease the relative social and econoniic position of the black. The  
imporr of the leoislation. hnaerer ,  w a s  suficienrlv broad to enable 
other dmdvanta&d groups to use irs cuttinq edoe agalnst the dis- 
criminatorv aspecrs of the employment marker.16o 

Early c h c i r m  of the ?.ct denounced its narrmi jurisdiction and 
lack of  enforcement p r o r i s m s .  These criticwns appear to have been 
answered bg the 1932 amendments to Title Vll?6" These amend- 
ments included w t h i n  [he definition of "emplover" not onlv pri- 
vare sector enterprises "in an industry affectin commerce" and 
having ar least fifteen employees, but also-and kr the first time- 
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all srate "governments, gorernmenral agencies and polirical sub- 
dibisims," "I 

\lore m~or ran r lv .  rhe new moiii ioni enahle the Eoual Emulov- 
menr Oppdrrunitv Commissiod (EEOC) to go h e p n d ' i r i  i o l u k ; ~ -  
compliance pioc;dures, EEOC mav no\\ m u  directlv into federil 
court LO reek relief against employ& v hog employment pracricer 
are ! iolaring the prohibitions of Title YII."'2 T h e  impact of rhis 
proiirion is obi IOU(. Under the old l a w  emplo?ers could choose ro 
i m o r e  Commission opinions and determinations and rake the chance 
rhar individuals w h o  had been aggrieved would nor rake rhe  rime. 
or could nor afford, to pursue the marter in federal courr. The CUI- 
rent provisions permit rhe Commission to sue nn irs own miriatit e 
2nd  rhLm pur  rhe  Cnmm~icion on the offensii e 

efiectiveneis of rhe Acr. They d o  not, h o n e i e r .  i n l i e  rhe under- 
lying definirional problem that rhe coiirrs and EEOC cnciiunrer 
m inrerpreting the .\cr 

I .  1s  Tide l'll l'ioloted? 

tory prohihirmni of rhe I c r  are enlig 
t a n ' s  poiirion o n  s e ~  dxriminarmn. 
t h h  w o  cent ra l  l e ~ d  principles are ro 
mherher ;r xnor an'emplo!menr policy 
Tjrlc VI1 j'' The firsr principle E char 
only operates r c  rhe dmdianraqe of 
iumed discriminatow airhin rhe meaning of T i d e  \Y l .  T h e  second 
principle 15 rha r  rh<employer has rhe  burden of shoning rhar an! 

The  V ~ T I O U E  judicial and comniimon rheoriec o n  rhe discrimma- 
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such "discriminatory" policy is authorized b s  a bona fide opera- 
tional qualification (BFOQ) exception; the oniy permissible basis for 
a BFOQ lies in sexual characteristics, $.e., "characteristics associated 
with all members of one sex and none of the other. as compared 
with characterisrics which merely have a high correlation with one 
rex or the other." lao 

In essence, the application of Title VI1 initially requires a deci- 
sion to be made as to whether there is discrimination and if there is. 
whether there is a BFOQ defense. T h e  inirial srep, determining if 
an employment policy is discrimination, is the least onerous of the 
two steps and is an area ~n which the EEOC and courts have used 
a common denammator. 

a. Test One: "Sex piza." 
\ k i o u s  legal commentators have categorized sex discrimination as 

either explicit sex discrimination, or "rex-plus" discriminarinn or 
"sex neutral" discriminatinn."' The  easiest type of discrimination 
to recognize is explicit rex discrimination; the generic classification 
of sex itself is rhe excliisive basis for the action taken bv the em- 
plo)-er. The  employer's policv, whether it be groiinded in substan- 
tiated data with respect to rhe sexes, classifies accordine to 5e.i. 
either orertlv-such as bv adrernsme for men mlv-or bv utilizing 
characteristiis which a& physically -possible for dnly onk ECY such 
as terminating the employment of preenint \inmen. Erplicir sex 
discrimination of chis sort IS considered'to be discriminatory under 
the Act.1n7 

A more subtle tvpe of discrimination i s  cornmod!- referred to as 
"sex-pliis" discrimination. The  term " s e ~ - p l u s ~ ~  was coined hv 
Chief J u d y  Rroivn of the Fifth Circuit Court nf -4ppeals in his 
d i w n r  m Pliillipi i'. dlort in  .Mormti  Corp.; '' he used the t e r n  to  
describe two-pronged employer practices which do nor discrim- 
inare solel?- on rhe basis of sex but embody sex plus some other 
neurral facror. For example. a policy that requires all  female em- 
ployees i i h o  marry to he terminated while permitting married male 
workers to be retained is a "sex-plus" policy. T h e  employer's pol- 
l ~ ?  in Pbillipi n hich prompred this label "BS the refusa l  to accept 
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empIo!menr applicarioni from inlorhers irirh preschool age children 
uirhout applyinp a iimllar rulc m farhers w r h  preschool age chil- 
dren .  The  company argued rhar ' 5  and 80 pcrcenr of \ I a m n  
\larietra'r employees a e r e  female which evinced a polici of non- 
discrimination. .I maioriri of rhe courr of appeals concluded rhar 
a per i e  rmlarmn of T ide  1-11 based on sex had not been established 
since the periiioner v a s  "not re fused  emplo! ment because she v a s  
a u o m a n  nor because she had preschool age children 
rhe coalescence of rhere r i o  elements rha r  denied her rhe position 
,he d e s m d .  ' "" .lddmonally. rhe court appeared r o  be swayed hv 
rhc large perccnrage uf  uomen emplmed bi- rhe cornpan\ 

The Supreme Cuurr diipoied of Phillzpi m a concise per c u r m i  
opinion which stared rha r  under  Tirle VI1 persons uf  l ike qualifica- 
rionr musr  be e u c n d e d  equal emplo?menr opporruniriti regardleir 
d sex and rhu r h e  1on1cr c o u r ~  "therefore erred m reading rhic 
section as permirring one hiring polic>. for r-iimen and another ior 

n-each h a i q  preschool age children '".' The  Lourr  did point I. han-eier. rha r  if under the BFOQ exceprmn rhe eur rence  of 
nfiicting famdy obligations ,vas "demonarrabl 

performanre for a u o m a n  rhan for 2 man.'' 

I r  [ w a s  

be 2 basis for diamcrion under  
Prior to rhe Pidlrpi case. x \ c r a l  courts had validartd a "sex-plus' 

i p o l n  rhat requircd rhe reap am^ of all  female airline i teo a r d e s w  
u h o  married. \+bile permirring m i l e  r r e x a r d r  ro rnarrv and rerain 
thcir posirinni.'~' .I\ did [he-lower court in  Pivllrpi. rhere c o u m  
focused on rhe  addirimal characrerirric-marriaee-a hich 15 a i  de- 
rcrminatiie ~n rhe emplo!-ment decicion. iiot the fact of rhe dif- 
ference ~n s ~ x . ~ . ~  Since rhe Phillipi decsi im rhe marriage quesrinn 
ippearr ro be ietrled. T h e  c o u m  and E E O C  nrin agree rhar a 
marriage ban cannot be applied only 10 a.amen empln\-eea."' 

Relared to the "sex-plus" marrial cases are iiruatmni ini-oli-ing 
u n u e d  morhers. Could an  emplover reirninare rhe emplo\-menr to  
rnorhers of illegirimate children: Ernplovers argue rhat such a polic!- 

-O , (e )  of rhe Acr " -' 

-~ 

r p : h  4 1 :  F;<. I 

i ~ o o c i i  char a m i m i p e  b i n  uii forrnl i  spplied rn tbo'h 
rSrie 1 I I  

M 
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is based on morality and not on The  EEOC has responded 
that such a practice IS prohibired since the farhers of illegitimate 
children would not be rermmted.'78 

Another "rex-plus" area causinm considerable difficulty is an 
employmenr policy that prohibits &nploying males with long hair 
while retaining women who have hair of an equivalenr lenqh. 
EEOC takes the position that the Phillip? rationale is controlling 
2nd that the "male sex plus short hair" requirement is impermissible 
under Title VIl.'7. Recenr court decisions. however, hold to the 
contrary."' In one care. the appellate court w a s  persuaded by the 
company's cusromu preference arpmenr:"@ 

no ficcr of b u i m r r  lhfe 15  mole imporrrnr than I cornpan?'~ place I" 

errmarion . ' i nd l  rerrnriblc ~ ~ q u a e r n e n r r  in furtherance of the 
ZZL an aspect of rnmigerd reiponihliry Congress 

IE of rhii  rerponnbilni m m  r m l t  ~n dacrlmmar 
of equal uppmumty becsuie of ~mmurnble rice,  nationil 
L L X  c l m f i c a r m n .  Clesrlv there are i o c ~ e r d  II %ell IS pers 

ed ~n pzmiding q u a l  o p p ~ r t u n ~ w  for citizens. rh 
IO b pcrmirred undcr rhc 4ci ID diccrminrre bec 

1eiu:rhng from fnrcrr hwond (rho emplovio SI ~ o n m l ~ ~ ~  

The  court pointed out that hair lengrh can readily be changed in 
order to conform to a company's reasonable grooming rrandardr 
and since there was no suggestion thar the compan)-'r regulation was 
"pretemal." rhe court was unwilling ro hold thar the polick- con- 
m t u t e d  sex discriminarion. 

b. Tert TLO: "Sex Seutral" 

.\fort of the cases currently being decided by the EEOC inyohe 
problems that arise our of the impact of so-called "neutral rules.'' 

" W e e  E E O C  DEC~S~OV Y o  .1-56? 1 PEP i l l  
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rules that rnighr be characterized as "sex neuual' ' in rherr dircnni- 
maror!- effecr. '"  This form of s?-sremarlc d m r m n a r m  is  the n m r  
difficult r o  idenrify because it perrains to emplovmenr policies ap- 
pearing neutral on their face but uhich in fact have a subsranriall>- 
disproportionare m p a c r  on one sex or rhe orher .in example of 
2 "icx neutral" polic>- 1s the emplo)-menr rest rhar IS not se\uall!- 
diecrinunarori rm irs face bur  which results m the disqrialificarinn of 
2 disproportionate number of u o m m  Such a resr myhr conran a n  
mordmare number of quesrions on mechanics or arhlerici. ruhiecrr 
that are unrelated ro rhe emplo)ment posirion soughr. 

Gri,q,v i. I l a k e  P o w r  Co."' dealt specificall! v n h  rhls n e ~ r r d l  
rule quesrion. In  the Griggs decision. rhe Supreme Court adopted 
the  FLOC posirinn rhar employmenr 
naror! on rheir face bur uhich haxe a 
hmpacr on a parricular group must be sh 
rhey ma! be used ai emplovmenr cnre 
rhc ' . .4cr proscrlhea not only " \ e r r  
I c e s  rha r  are fair in form. bur discri 

wll h e  helpful in niexurmg rhe discri 
\ r d r i i r c b  2nd rcgular inn~.  

.16 
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2. The Boira Fide Occupational Qurlrficorion Exception IBFOQ, 
Once it is derermined that an emplovment policr discriminates 

against employees of one sex within the meaning of'Title 1-11, the 
next step is to  determine whether the emplay& is authorized to 
maintain such a policy bv the BFOQ exception. T h e  burden of 
showing the BFOQ ehceprion 1s on the emplol-er. 

Interestingly, the BFOQ defense i s  available ~ n l v  in cases of 
discriminatory policies based on religion. nationalit): and sex, but  
not race. T h e  sex exceprion apparentlv reflects legislative recagni- 
tion char certain functional differences, both physical and cultural. 
e.rirt between the sexes and that employers can legidmarely consider 
these differences in their hiring policies.'" Examples given bl- the 
legislative drafters of the BFOQ exception included a et nurses, 
maiseurs. and all male baseball teams."' 

T h e  Commission construes the exception tu permit discrimination 
based only on characteristics peculiar to one of the sexes. This in- 
terpretation has been approved by the ninth c~rcni t  in Rorenfeld 
i'. Southern Pacific Railroad.'" fn Rorenfeld, the coun  denied a 
BFOQ exception to an emplover a h o r e  emplovmenr policv ex- 
cluded uomen  from agent-telegrapher jobs on the Sourhern Pacific 
Railroad. T h e  position in question required work in excess of 10 
hours a dav and 80 hours a meek heavv physical effort in clmibine 
about boy bars and the lifting of a'varie;v uf heavy boles and equip- 
ment."'" T h e  court relied on the EEOC conceptualization of the 
BFOQ eyception and concluded that. 

Bawd on the lcg i i lar i ie  mrcnr end on the Cum 
sexual chincrerirricr.  rather rhan chiricrcrirrici t 

01 anarher. cnrrslire u n h  1 parr icvl i r  sex. ~ Y ) I  

p l ~ i r l o n  of rhc BFOQ c x c c p c m n ~ ~ ~  

This is an extremely resrnctire definman which m effect invalidates 
a number of the examples. such as a prnfessiunal baseball ream and 
masseurs, considered by the sratutury drafters to be within the pur- 
iiew of rhe exception. T h e  onlv remaining jobs for which sex mighr 
ralidlv be considered a B F O Q  are vet  nurse. actress, model and 
cs&, poritirms which functionally depend on the sey of the em- 

~ ~~~ 

110 Cor<. Rrc 2.18 119611 lrcmsrkr of R e p r e i m r a m e  Gnodelll 
Id. SI 2-20 lrrmirkr of R c p r e r e n r i r i i ~  \ l u l o r i  
i F2d 1 ? I v  imh Clr l u ' l i  

i IC 1221  
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or customer preference.'*b The  court indicated that "discrimination 
based on sex is valid onlv when the essence of the business opera- 
tion would be undermined bv not hiring members of one sex ex- 
clusively."'oB Since the position af a stewardess is only "tangential 
to the essence of the business involved [that of flying the airplane]," 
discrimination based an the preference is unla&ful.lm 

T h e  Rosenfeld, Weeks, and Dim decisions continue to influence 
BFOQ determinations. T h e  EEOC,  however, published Guidelines 
on Discrimination Because of S ~ Z . ~ ~ '  T h e  current E E O C  guidelines 
were preceded by two revisions that prescribed a rery narrow range 
of behavior which may be justifiable under the BFOQ exceptions. 
Although these guidelhes do nor have any legal weight. the courts 
have payed them considerable deference. 

It may be instructive to consider a sampling of E E O C  cases in 
order to understand judicial and commission application of the 
BFOQ t es t  and guidelines. T h e  Commission has denied a BFOQ 
exception to an emplover who had a policy against women truck 
drivers sharing driver 'assignments with male employees.a02 This 
polic,y !educed the female driver's chances of making long runs, thus 
restnctmg her earnings. T h e  employer asserted that this limitation 
was justified because of the complaints from the wives of male 
drivers who did not want their husbands sharing driver assignments 
with a female employee. T h e  Commission held that the employer 
did not demonstrate valid business justification for its discrimina- 
tory policy. The  Commission, after stating that neither employee 
nor their wires' preferences may be accommodated to the point 
of rendering nugatory the will i f  Congress, the Commission added 
that the employer could prescribe reasonable standards of an-the- 
road conduct applicable to both males and females and could take 
action to insure adherence to these 

One can only speculate on whether the same rationale is a pli 
cable to a policy prohibiting male and female service members i o ,  
sharing isolated sentry pasts. The  Commission has declared in- 
formally. however, that "jobs may be renricted to one sex . . . be- 
cause of community standards of morality or propriety (restroom 
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attendant, lingerie sales clerk)." 28 This statement appears to com- 
port ui th  a principle of practical iurisprudence. a legal system 
which will not bend must break. 
In anather decision, the Commission denied a BFOQ deiense to 

an employer who refused to furnish quarters for his female em- 
ployees while providing quarters for his male u,6rkers.*m T h e  case 
involved a civilian employer operating at a small Air Force base 
rwenry miles from the nearest civilian community. The  employer 
alloued all  of its male employees to live in the barracks on the base, 
f ree  a i  charge. The  employer, however, reiused ro provide dormi- 
rory space to women employees or to provide corr-of-living cam- 
pensation. The  employer sought a BFOQ exception b y  arguing 
that the expense of providing the separate quarters uould  be pro- 
hibitive. The  Commission in denying the exception cited the Roren- 
feid test and stated that only "sex characteristics" "crucial ro the 
successful performance" of the job could qualifv for the exception. 
.%ddrersing the cost argumenr the Commission added that 

the compinr uould hsrr us expand rhe BFOQ exception to include con- 
-ademuon of business cxpcniei and not merely personal qu~lificarionr T h u s  
ID the cornpeny'i ~ i e w  the  e x ~ e p t m  vis denpod IO i i n ~ t i o n  an inequiliry 
of benefirr accorded mder m d  iemder doing the same work, u,herwcr 
eqva l8q  of benefit? cos! money. Bur s m s  'emcd?mp lnequaliri norrnalli 
c m o  moncy. the e x ~ e p t m .  rhus conimued uould swsllou rhe mle?08 

A n  earlier case presented logistical issuer involving male and 
iemale crew members aboard freight and passenger ressels operat- 
ing under a Coast Guard regulation that required reparate toilet and 
shower facilities. T h e  Commission, in denying a BFOQ exception. 
concluded that logical and reasonable solutions could be worked 
out, depending on the size of the ship's female complement.2o' 

The  Commission has also denied a BFOQ exception to an em- 
player who refused to hire women as courier guards; st disregarded 
the employer's argument of the high risks involved borh to the 
property prorected and the women rhemselrei.90' 

*D( EEOC. T o w r r o  JOB EQCALITI FOR \%'orrx 1 I10601 
MJEEOC Drarroa Sa. 7l-I19l. 4 FEP 841 lI97!i 
*Olld. IC Mi. quozing \Vcsks s. Southern Bel l  T~lcphone b: Tel ,  Co .  WS F l d  
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?. Sui i i i i i r ry  

Our discussion has demonstrated rhe stringenr application by rhe 
EEOC of the strict egalitarian provisions o f i i r l e  TIL T h e  courts' 
inclination to sustain ;he EEOC efforts in the area suggests thar rhe 
judiciarv would uphold rhe cansrirutionaliry af the Equal Riehts 
Amendhent. should It be ratified. since rhe Amendment and Title 
VI1 h o e  common denominators iugpearing similar consequences. 

B.  T H E  E Q U A L  RIGHTS A I . I E S D . M E S T  i E R A i  

The proposed Equal Rights Amendmenr2"9 could h u e  a great 
impacr on ECY discrimination problems in rhe milirar\-. The  .\mend- 
ment, parsed b r  Congress an \larch 2 2 .  1972, alm& 50 rears  after 
ic \*as first in&oduced. has been submitted to rhe Srares for  ratifi- 
carion."" Once ERA i s  ratified. if it is rarified, rhere is a two-year 
period before the .\mendment will rake effect. 

The  Amendment, in its simplest terms. is directed to rhe elimina- 
[inn of sen-based discrimination encounrered in federal and state 
p r e r n m e n r a l  Irr simple but broadlv meeping declaration 
p r < v i d e s 
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[ t i  iiirrits and shorrcornings hare  bcen thuroughll- analyzed and 
debdred b y  distinguished legal commenrarors.-'- 1 hereture, i t  x u u l d  
s e n e  little purpose to  bur review, rer) generall)-, the pararnerera 
u r  rhe Amendment, and to bnedy consider 11s ~mpac t  on [he rpe- 
cific rndirary regulations to be considered later. 

The breaoth and vagueness uf die Amendment r e q u ~ r e  an euni-  
m u o n  uf the legiilariie histor! of the ;\mendment m order tu 
inrerpret its porsioie scope. Proreuor h e r s o n ,  a dedmted  adi-ocarr 
t r r  mc . iniendment, propounded rhe generall) accepted premise ut 
rhe iinendnrenr-accepred b )  its proponenri-. SCY cannot be a 
rdctoI in dctermmng rhe legal rights 01 women or  and  a 
I n  must deal w t h  rhe particular arrribures of individuals rather than 
iraudl generalities. Lmcrion includes t x o  miportant exceptions tu  
chis rule ut  stncc equalir)-. i LTX, the hmendmenr i iauld not pro- 
hibit legirlariun \i hich civnaideri a ph! sicdl characrcriaric umque m 
mic he&. such as l a w s  ceding uirh a c t  nurses and sperm donori: ' 

chis criteriun bears a s t r i k q  resemblance tu the 
a u i t h  respect to the UiOY chception:" becond, 
d require rhe balancing a i  L K I  precepts and pre- 
u t i m a l  righri. thus avoiding rhe possible use 01 ,e*- 
ubi-err  certain areas \\ here tradiriunal fundamenral 
be ppdrdized:'" For instance, the ' right of pri- 

m Grri:.dd % ,  C o m e c r i c v r -  was rhoughr to clearl) 
didate  t h e  "separation of the s e w s  with reipect to such places a5 

.it rhe outser, it 1s importanr to understand that t h e  dratteri u i  
LK.4 m e n d e d  thar n be appljed comprehenwcl~-  a n d  thar  the ex- 
i ep t ionr  comrrued r ~ s ~ r ~ c t n e l ~ - ,  In other uords. no " r m u n a l  bails 
or "compellmg mterest" criteria wi l l  ,umfy the  .imendmenr's  in^ 

frmgcment and adrninistrariie eficiency ~ 1 1  nor rubstnnriate a sub- 
I e i s i m  01 11s aieuul  niandare."" 

UbllC [<>,lets. a i  \ \el l  d i  aleepng quarters u t  public I"Stlt"rI"LII.'- .I '  

__ ~~ 
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The unique, sexual characteristic eyception to the ERA is limited 
to physical characteristics and thus excludes sexual distinctions based 
on ps)cholo@cal, social or other characteriarics of the sexes.22u Since 
these lanei traits are found. to some degree, in both sexes, any sex 
classification on such a basis would bv its very nature include mem- 
bers of one sex who should nor be cdrered or excluded members of 
the other sex who should be covered. For example, a stature, which 
prohibited women from working in coal mines based on their lack 
of strength, would e l m m a r e  some women who were physically 
able to do the work while qualifying some men u ho were not. 

The  most obvious applicarian of the unique sexual characterisric 
excepnon 1s with respect EO [he child bearing capabilitv of \vomen. 
Based on this unique characteristic. ic w d d  seem rd fo l low that 
pregnant women could be singled out for either adverse or faror- 
able treatment within limits deemed reasonable bv the courts. Not -  
withstanding rhis unique characrerisnc, it is likelk thar the Supreme 
Courr's lead in La Flew uill be followed and any statute or regu- 
lation which disringuirhes the sexes an the basis of this characteristic 
must do so in rhe manner rhar least obtrusively infringes on rhe 
women's procreation inrerests.'?' hrbitrarv r e m h n s  0; those not 
directly rerponsire to  business necessity 'reqhrements will be in- 
validated in spire of their reliance on t h e  unique characteristic.222 

T h e  second general exception to ERA occurs u h e n  its application 
trill conflict with other constirurional imperatives, ERA is d e s i p d  
to achiere sexual equalirv within the conrext uf the constitutional 
framework. The  morr bublicized example of this conflicr IS the 
"riehr to priracv" issue mentioned preriouslv. The  solution to thls 
conflict may be found in Grimold, bur there are other conflicts 
char may prove more troublesome.?2a One of these areas is benign 
discriminarion. 
~ - 

' ? o l d  81 891-96 Pmferror r m c r r o n  i i i d  his anmiile~ Idenrificd six facrori 
\ \h ich a court  should b 2 l m c e  in driermining iiherher the necc112ri clnse. direct. 
and n a r r m  ~ e l a r # o n i h ~ p  ~ x i . i i  bcrueen the u m q ~ ~ e  ph i r i cd  chiricririrric and rhe 

relmonrhip bitireen rhe charmeristic i nd  the 
problem ID I ropmnon of rhr problem rrrr8burible ro rhe 

22, 19 L. Ed. 2d T 2  
222 See  Equal Rig1 IS NPIO nore I .  sr X V I  XVI 
' 2 ' S r r  161 C5 4.9 096bii 
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'I he  benign d i x r i n m m o n  m u e  can  bc srructured a s  idlon 5 may 
t under E R h  rake se\ inro account in acting atiirma- 
an egalitarian sociery-. \i'hile such action might be 

sustained under a "compelhng intererr" standard-the s r x e ' s  pur- 
pose is to remcd)  rhe effecr of pa i t  discrimmaror!- pracrices:"-no 
comparable test 1s permissible to siisrain sex diirinctions. \-et, ahro- 
l u t e  standards of equalit!. e l  c n  111 rhe  rac ia l  ipherc. ha, e been con- 

to the  basic rener of equal prorecrmn."?' If  ic 1s the  cod of 
to enforce an absolure standard a i  equalir! with respecr ro 

in ique  characrerisricr. rhe conceprual basic for "nffiirrnarii e ac- 
' to rcmcdy pact S ~ Y  discrimmarion stems doomed. IVhether 
problems can be solied bv rtructuriny goals to fir within the 

parameter? n f  recognized conitmrional "right to p r ~  ar! ' lines , cmdlll? r" be  well 

In i i e w n c  this enrire area. one should iindersrand rha r  rhe basic 
imposniion bf ER.A 1s char "differences under rhe I a n  may nor be 
based on rhe qualir! of being m a l e  or female. bur upon rhe charac- 
w m c s  and abilir ies of the m d i u d u i  perron r h a r  a r e  re le ianr  I O  the 
differenriation " '" 

11- \lILIT.4RV ST-XTCTES A S D  REGUI..ATIOSS 
IVHICH DISCRI\ I ISATT 

vmg eumioed borh rhe coniriturional prmcjples and lrpiilati\ e 
xork ~iecessarv m an\- eialuation of the discriminaton p o b  
f federal and ;tare a&ncies. as x i e l l  as rhnse of private em-  
rs, m e  vill n o w  eramine XY discriminator? milirary s t a t u t e s  
eculxions. T h e  constiturionalirv of the m r u t e s  and r e p l a -  

r i m s  a& anal\-zed hrsr under the e q d  prorecririn s tandard+ uf  re -  
\ i e n  I f  suminahle under these standards. rhe i r a ru res  and reyola- 
r i i m  arc rhcn  ase iced  in  wmis of rhe  FRA.  

'4.  T H E  DR.4FT 
\ V m m  ha>e ne> er  heen required hv I a n  c o  regisrer i n r  mducrion 

or to serve inmliintard\- in rhe  Unired Srate i  Armed Forcec Under 
rhe \filirarv Selectire Seriicc A c r  of 1967. men in rhe United Starer 
berueen rhe ages of I R  and 26  are required to register f o r  training 
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2nd SCIVICL in the .Armed Forces whenever Congress determines rhat 
men are needed in cxccss of those in the r e p l a r  components. the 
Nationll Guard and the Reserve components.2?' 

In November of 194:. rhe \Vu Department coniidered drafting 
xiomen in order IO relime the manpoaer shortage ~n the  A r m y  
during \Todd \Var 11. This proposal was made to Congress bur 
\<as rejected, the legislators thought thar  the idea would be rotallg 
unacceprable to the American public.Zzs 

Although the issuc of whether IO draft women w a s  mooted bv 
rhe expiration of the draft porrion of rhe l l i l i tary Sclectiie Service 
Act on 10 June 19i3,22y the registration requirement o i  rhe Selecr i ie  
Service System 17 still beme used to establish and maintain a man- 
power paid This manpow& pool w11 provide a group of men pre- 
qualified i o r  induction rhould a national emergency occiir which 
reqnires an immediate build-up of active d u t r  military fnrcei. 

.Appl,vinp current judicial inrerpreratiim o i  the equal protection 
clause. there appears to be no requirement to evrend rhe registration 
requirement to women \ lales who ha \e  argued rhat the sex claso- 
ficatim is not reasonably related to rhe purpose oi the ;\cr hare 
done so wirhour S I I C C C S S . ~ ~ ~  In Uiirted States 5,.  Ilorrii a Selectii e 
Senice prosecution, the defendant filed a motion ro dismiss based on 
an equal protection contention, he argoed rhat the total eremption 
of females from the draft discriminated q a i n i r  males T h e  dirtricr 
court found that the constitutionality of this sc\-based classificstion 
had to be meacured by rhe compelling interest standard since a 
"fundamental right."-"the protection of the right to one's o w n  Me." 
-mas imolved. The  court found the s tanxc  comritutimal. The  
r ta tutnry classification. said rhe cmm. w a s  iuaified b!- a compelling 
goiernmenr interest: "to proiide for rhe commm defense jn a 
manner which uould  maximize rhe efficiency- and  minimize the 
expense of raisine an army . . . O Z a '  T h e  same COIITI in conclusion 
qunted Justice Goldberg's opinion in Kei inedv  i'. .Mendozi:?" 
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this ~mbalance could arguably susrain unequal quoras afrer balancing 
"mdiray necessit)" and  rhe E R 1  standard of equality. This alterna- 
rive appears viable under the second of Professor Emerson's excep- 
tions 10 ERh-coordination of ER.4 concepts \rich e.riating pre-  
cepts.2SP 

B.  T H E  SEPARATE 1VO.IlE.V'S C O W S  COXCEPT 
Tirle IO. Unired Srares Code. contains the srarurory basis and ' a i -  

rhoriry for  the \\omen's Arm>- Corps. a separate arganizarion for  
\<omen officers (other rhan those profesrmnall!- qualified for  ap- 
pomnienr m rhe various corps of rhe Army \ l e d m l  Department). 
warram officers, and  enlisted i ~ i i m e n . ~ ~ ~  T h e  Ammy 1s the only ser i -  
ice \ ~ h i c l i  continues to nuintam a separate w m e n ' s  corps. This is 
largely due to rhe unique urganizarion of the h r m y .  x i  hich ib divided 
inro branchci along funcrmnal lines. Each servicemember 15 perm- 
anenrly assigned to a particular "functional" branch. 

T h e  "function" of rhe \I omen's Army Corps is to provide for 
the "assimilatmn and appropime use within the Armv of IVornen 
i olunreers" and ro "consrmre a nucleus 01 rramed miilrary ~ ~ n i e n  
from ii hich the Corps may be expanded m rime of n'imnal emergen- 

Essenrlally. rhe \\omen's Army Corps admimarerr x o n i e n .  
and when another branch needs a n o m a n  for a particular assign- 
menr. the IVomm's .4irmv Corps suppl 
rhe Arm!- imit belong to the \\-omen 
w h o  qualify f u r  appointment in the 
counterpart 1s sllowcd ro l c m  anr branch f u r  uhicl, he is qualified 
and he may rransfer from one b r a k h  ro anorhcr.2" 

I t  IS unlikely rhar rhe c o n s ~ i r u t ~ o n ~ 1 ~ t v  of a separate \Vomen'i 
.Army Carps arganmrion would be mididared b r  applvme a n i  
equal protection standard of reiicm. The  .Amy can arg& t iat  lis 
ultima[e niisrion-maintaining an efficient. combat readv organization 
-is facilitated by a separate uornen'r corps rhar i p & I ~ e s  in t h e  
ciiniiiiand and r r a i n q  of  fcniale personnel. .\ddmanallv. a disrmc- 
[ire corps gibes the u o m n  a sense of belonging rha r   eases her  
morale and cAcienc!-.2'? 
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"g 1 scpmte I I o m e n r  Arm? carp, 
hcirian of the equal q h r s  amendmenr. 

under the amendmcnr udl be conrmed  through 8 separare label iur iemile 
members IS pnrnnrdy a question oi pohcy. Houeier,  the ~ m p a c i  of the 
e q u d  right. amendment. ~n m y  o p m m  ~ d l  so lhmn t h e  p e r m m b l e  dli- 
trnc~ons rhar ~t rould be in i~cur i ie  le designire female members 83 be- 
longing to a iepirat'e C O I ~ I ,  IS rhst term ls "red 10 designate separrre 
branches w t h i n  the Army.$" 

SI d l w n c m n r  based an sex rhrr uould ~ e m m  p e m  

Should ERA be rarified, N appears cerrain thar rhe Courr will fol- 
IOU. its strict mandate and eliminate the \Vmnen's Army Corps. Such 
a unx.  developed solely on the basis of a sex classificanan. will nor 
withstand judicial scrutiny prior to E R A  ratification."" For the 
present. houerer ,  the separate IVomen's Army Corps will withstand 
m y  attack based on conrtiturional grounds. 

C. OFFICERS 

I .  Appomtinent and Branch Arrrgnmeix 

Commissioned officers ~n the Regular Army are appointed withour 
regard to branch except for special branches. professors a t  the Cnited 
Stares Alihtary Academy, and the XVomen's Armv Corps.ZSo Bv 
statute, women officers. other than those qualified for the Arm;. 
\ledical Corps, must be appoinred as officers ~n the \Vomen's Arm; 
Corps be they members of the Regular or Reserve Componenrs o'f 
the ?.lrhough there is no rtarurory aurhonry specifically 
precluding branch transfers for women after rheu m i r d  appoinr- 
ment. .Arm!- regularionrZ6' prohibit branch transfers for women. 
IVhC officers are, howverer. permitred to be detailed an a temporary 
basis to any branch for an  assignment for which they are founh 
qualified. 

Detailing W A C  officers to  other branches eliminarer much of the 
inequity char would m u l r  if this policv were nor in effect. Since the 
ILAC bffificer 1s derailed only on a tehporarv basis. houever, she IS 
precluded from compering favorably for &ignnients and senlor 
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mhrar !  bchools n i r h  male officers whi, hare served conrmuoud! iii 

a branch's development program. 
The diildrancagei rhis rranifer prohibition placer on rhe  fenrnle 

rlMcer contrd!cne rhe philosophy of T i r l e  1-11 and rhe  CLOC 
Guldelmes lj3 I r  also ~ o l x e s  the  mtem of CR.4 L n d e r  C U I I ~ ~ I  

equal prorecrion standards. a strong case a p n s r  r 
regulation can  he made under  t h e  

fficers arc m rhe same piiririon a i  all  n o m  
smct  r m m d  
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Promotion List (APL).286 T h e  use of a separate promorion lisr pre- 
sents an interesting problem in sex discrimination since the advantages 
or disadvantages of its use are directly related to the quota established 
far that parricular promotion lis. T h e  Secretary of the Army has 
the authority to establish quotas for  the number of officers to be 
promoted from each list?57 If the quota s a  for the 1V.K promorion 
l i s t  is high, a XVAC olFcer may be promoted ahead of a similarly 
qualified male officer. T h e  converse would be t rue if the quota far  
the W A C  list were l o w  The  result, however, of using this separate 
list leaves l irt le doubt that nomen generally have fared worse rhan 
their male caunterparrs.26a 

T h e  law effectively eliminates competition between the s e x 5  for 
promotion within the Army. T h e  Army argues that the UEC of the 
separate promotion list removes sex as a consideration m the selection 
process and effectively precludes discrimination based on sex,lis since 
women cannot serve in combat and receive anlv limited opporru- 
niries to command men, they cannot compete on in equal basis wirh 
rheir male This argument, however, has no merit 
when one considers that there are many men who serve in such 
branches as Milirarv Intelligence and Finance who will never see 
combat and who ULIl never be commanders; yet these men compete 
for promotion with combat officers who hate command experience. 

If one examines rhe separate promotion statute under the more 
lenient equal protection standard of review, strict rationality, it seems 
unlikely that the Army could show that the s t a ~ t e  bears a substan- 
rial relationship to rhe Army's organization and readiness. If the 
sraturary purpose is to "prorect" women from competing with men, 
thereby enhancing their promotional capacity, statistical evidence 
will show that rhis end has not been accomplished by the samte.8" 
What  the statute does accomplish is to perpemate distinctive sex de. 
fined roles which in tun maintain the S ~ ~ N S  quo. Since no valid 
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government inreresr IS involved in this srarure. it cannor sur\'ive equal 
prorecrion rcrurmy. 

The  Judge Ad\ocare General of rhe Army has srared rhar if ER.4 
becomes law rhe stature will be unconsrirurianal. Terrifying before 
rhe House Appropriations Committee, The  Judge Advbcare Gen- 
eral said. 

The I e g ~ d m , e  h m o n  of the Lqud Righrr &mendmenr indicates that 
I number 01 iuncrianr now rerird by miinteninre of 1 i e p m x  n'omen'i 
Arm! Corps uill nor be pernmed I f  rhe e q m l  rsphrr smendmenr 81 r m  
Bed For iwmpla promorion 01 personnel. ~n m j  opmon ,  \,ill h i i o  
IO be done on I hart qualified baris. rirhrr chin by conmump i ~ p a r i r e  
promonon I~~~~ . . 862 

? Procurement Sources and Appoinrmniz Crttrriu 

The main procuremem sources for male officers are rhe C S. A I &  
rary Academy (CS.41A) and the Army Reserve Officer Training 
Corps ( R O T C ) .  li'ornen are by regularion prohibired from bcinp 
considered for admission ro rhe USM.4. alrhough they are nor barred 
by sracure.26S R O T C  programs have only recenrly been opened 10 
*.omen.z6' Tradirianally, women officers have been recruited 
through a sysrem rhar provides for rhe appointmenr of commissioned 
officers directly from civilian life or through arrendance of Officers' 
Candldare School a66 

Lnder  the direct cummmion program, women college graduarer 
apply for appointmenr ai commissioned officers in rhe Unired Stares 
Army Reserve (USAR) wirh concurreni ICIIYC d q Z b 6  In-seriice 
enlisted women who hare complered 50': of rhe work needed for 
rheir baccalaurare degree or who possess a 1x0 year college eralua- 
r i m  cerrificare from the Deparrmenr of rhe .%my may apply f < , r  
Officers' Candidate School.2" 
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The criteria for the appointment of W A C  officers under the direct 
commission program are similar to the qualifications that a male ap- 
plicant possesses upon graduation from the USM.I or ROTC, i.e., 
minimum educational level of a baccalaureate degree. There are two 
major These differences are: 

Wen TVomen 

Mental G T s c o r e a f  110 G T s c o r e I l S  
Dependents Immaterial Must request waiver if 

the parent or guardian 
of a child under 10 
years 

Apparently these sex based differentials are based on a simple sup- 
ply and demand concept. Since more male officers are required than 
female officers, the standards are set T h e  military's 

osition is that the military services, just as any other employer, are 
free to select the most qualified applicants far  a position as long as 
they do not arbitrarily exclude an individual solely on the ground 
of race, religion or T h e  difficulty with this position is that 
the Army arbitrarily elhinares some women based on their sex since 
there is a higher entrance requirement for women than for men.p" 
One  must be skeptical of the constimtianality of a policy that makes 
such a sexual distinction. 

T h e  services firmly maintain the position that the primary mission 
of the service academies is to train men for assignment to the combat 
arms or combat support arms. Since women cannot be assigned to 
such a role, it is not necessary nor logical to grant them admis~ion.~ '~ 
There is na statutory prohibition which specifies "male sex" as an 
admission prerequisite far  any of the military academies.P18 There 
are, however, certain priority quotas reserved far "sons" of members 
of the Armed Forcer and iMedal of Honor winners."' Army regula- 



6 i  MILITARY L4F' REVIEF' 

rions governing admission to rhe US.\lA do not expresslv specify 
"male sex" as a prerequisite, but there is lirrle doubt rhar kales  a;e 
"preferred." Anorher reason for denying women admission was ad- 
vanced by Brigadier General Mildred C. Bailey. Director, \Yomen's 
Army Corps. She stited that it was simply not necessary to admir 
w o m e n  since ". . . we get all-women officers-we need a t  no ex- 
pcnsc to rhe Government. IVhp should w e  spend the money ti' 

riain t h e n i a r ~ V e s ~ P o i n r : " ~ ~ ~  
T h e  posirion taken by- a former General Counsel. Department o f  

h e  Arm!-, 1s more penuasire. He states that 
I f  uemen I>CII excluded from combat bur i i i e  admitted io the \ I &  

t m  Aradrm?. n + o d d  be ncceiiwy t o  establish I separate C U I ~ ~ C U ~ Y ~  

ior nomen crderi Doing IO. hoverer. uould not ad! deparr from a long- 
mndmg pohci of the Acsdem) u r r h  respect ro mllirery trming, bur ~r 
uuuld also creme graie  practical problem. If momen w u e  d loued  to 
rake 8 reparm nom-combat C Y ~ ~ I C Y I Y ~ ,  II vov ld  be difficult Ikpilly ro p s w  
fy prohibiting men from nkmg IC, bur ro rhe exteni  !hi t  men ~ c r e  per- 
mrred m a n d  dld ~n facr do 10 the .Arm, u n u l d  face pnremdh w e r e  
.hartage of  Regular A ~ m r  career combar officr~r 9 7 6  

\VhJe these argumenrr might serve to provide a rarional baris"' for 
the Cxclusion of women, they cannot surrive the "compelling in-  

terest" rest should sex became a "suspect" 
The  Armv's porition depends on women's perceived mabllir!- r n  

serve m combat. Even if this premise IS accepted. any- argument 
lustifping excIusion must deal with the hard fact thar m 19-3. 109 
L.S\lA graduates were assigned to branches to which women are 
derailed."" Failure to  adequarely explain this phenomenon makes the 
.Army's conrenrion thar separate noncombat curncuIunis would 
somehow rcsulr m a shortage of combat officers a highlv speculari\e 
basis for precluding women from admission. Even if a shortfall of 
cambar officers occurs after women are admitted to  service acade- 
mies. the military sewices could structure incenrires rhar would 
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motivate a sufficient number of officers toward the combat branches. 
Likewise, General Bailev's rationale is an inadequate justification 

for  excluding women fr&n attendance at service academies. In 
stating thar the military academv is merelv another source of officer 
procurement, General Bailey ignores the $ualitanre aspects of what 
must be considered the pinnacle of military training. It 1s from the 
academies thar the best trained military officers come. T o  deny this 
opportunity to a woman solely on the basis of her sex is an obvious 
farm of sex dmrim~nation.zeo 

Since this policy of exclusion cannot be sustained under the Equal 
Protection Clause, it is unnecessary to determine its validity under 
ERAZ" 

D. ESLISTED W O  MEA' 

1. Staidmdr for Enlirrnrent 
Prior to Sovember 8, 1967.  women were prohibited by statute 

from constituting more than two percent of the total military per- 
sonnel in the Armed Although the statutory bar has been 
removed, the two percent limit. at least in the Army, remains in 
force by regulation.Bsa Because of this limnation, the Army is able 
to require higher enlistment qualifications far women than for men. 
Army Regulation 6 0 1 - 2 1 0  Im the enlistment qualificatians for men 
and women separately. By using these requirements, the Secretarv 
of the Armv controls the qualitv and the quantity of men and 
women thar.rolunranly enter the.service. T h e  baric eligibility cri- 
teria are: 



c Educariun Be i n c o u r q o d  IO High 'shoo1 or 3 R  m.!10 
complrrc high GED e q u n d e n r  
.choal bcfarc 2nd meet educi -  
4 l r n n g  m d  nicer r i m a 1  r q u m m m i i  
rducir iond re-  for rhe sper,fic 

d \ ledical  \leer physical fir- \ leer ph)rical f i r -  B i  ~ c p l m o n  
n s s  standards in necr i tmdirdr m Separate height 
4R M j@I 4R M-501 a n d  heighr,ueighr 

nimum profile I I ~ n u n u r n  ph)r#cal m n d a r d r  ior men 
!!! profile 111!!1 a n d u o m e n  ere ~n 

9R M~IOl 

T h e  Arm>- defines Irs recruiting goals m terms of acquiring sufficient 
qualiry personnel to achieve combat readiness. Based an the assump- 
tion rhat women \rill not be used in combat, the Army believes that 
such a force can only be attained by enlisting a larger percentage nf  
men than \somen. 

In order t o  sexually neutralize 11s enlistment irandards. rhe Ami! 
uauld  have to lower rhe enlistment requirements for women, a n d  
rhe Army is hesitant abaur lowering recruiting irandards for uurnen.  
The  Army argues thar d rhe irandsrds % e r e  neutralized the lower 
caliber a i  women enrering the service would create a situanon 
analogous to the scandalous problem existing during IVorld TYar I1 
when enlistmenr standards mere reduced for women. T h e  lowering 
of the enlistmenr criteria during that era produced such a question- 
able reputation for rhe a 'omcn's  Army Corps rhar there was a re- 
duction of rhe number of a p p l i ~ a n a . ~ ~ ~  Because of this experience. 
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the \Tomen's Ammy Corps rrisrd eulismment standards. There was 
no decrease in enli&nenrs and thus the \Vomen's Army Corps con- 
tinued to meet its recruiting objectives. Statistics have proven. ac- 
cording to Armv representatives, that when lower caliber women 
enter the Army' reputable women possessing more desirable skills 
do I r  is significanr that alrhough roday's entrance standards 
are higher than ever before. the number of women recruits has in- 
creased.P81 

\Then this difference in enlistment standards is examined under the  
equal prorection tests, it 1s possible to conclude that the criteria are 
reasonablv relared to the desired objective-a male oriented combat 
ready foice-and, therefore, within the scope of a "rationality" test. 
This argument, howerer, loses its persuasiveness when one realizes 
that under the present concepts of military operations onlv 15 per- 
cent of the total troop strength engages in combat operations.2s8 The  
need for an Army 98 percent of whom are men simply does not 
square with a realistic appraisal of combat occupational requiremenrs. 
T h e  achievemenr of this objective, which I C E U I ~ S  in the elimination 
af a large proportion of women from substantial educational and YO- 

carional opportunities in the Army. doer not justify the sex bared 
classification under a strict scrutiny atandard.lBs It is unlikely that 
this government objective could withstand examination under the 
harsher "compelling interest" standard. 

2 .  Sepmate Baric T~arning 

Basic training for men and women in the military has always been 
separate. Basic training far men focuses an the development of skills 
used in combat while the training of women is directed at the de- 
velopmenr of administrative proficiency.28' T h e  major differences 
in the two training courses are: 
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Subjrcr Hwii o t  7rriirinp 

\V.AC BT i h T P  !1-1!1, \ I d e  BCT lSTP 

\I eipani  Triinrng 0 IO8  
lndwdui l  Combrr Skills 0 
Cornrnunicrrivo Skills *(I c 
Personal Developmmr 14 0 
Prarecri\e Trrining 1,  b i  
Baric \ lrhnry Skills i l  1 
l n d n i d u i l  Rerpanribiliri~r i i  i 

Physical Training IO 0 
.4drninirrmne Subiocri IW 63 

Cnquesrianablv, rhe differences in the rraming reflecr rhe per- 
ceived urhzarion'of men and women m the milirary. Thls view ma!- 
change as a result of a recenr aurhorizarion which nou permits the 
assignmenr of women ro inrerchangeable-male or fcmale-posirions 
in cornbar supporr unirs-Caregorv I1 and I11 unirs. Such assignmenrs 
will require. a t  rhe very leasr, sdme ueaponr and modified combat 
training for  wornen,*" since the secandarv mission of all  Caregar) 
I1 and 111 combar support unirs requires char "[ilnd~riduals of thli 
organizarian [be able] to engage m effective, coordinated defense of 
rhe unit's area or installarion." 

Another facror that has influenced rhe separate basic training 
courses IS the view rhar rhe physical [raining of men and aomen 
requires different approaches. For mstance, the calinhenics for 
women are designed ro improve general phvsical srrengrh and con- 
ditioning. whereas phvsical exercises for meh are more rigorous and 
are designed to build muscular srrengrh and physical sramina. In 
addxion to  actual physical exemse. women receive insrrucrion in 
diet, nutrition, weighr control. and personal hygiene. These dis- 
rmctions reflect nor only the prospecrive assignments of the run 
sex caregories. bur also adhere to rhe normal stereotypical concept. 
uaman's  inabilirv to wirhsrand arduous physical exercise.zs8 

The  third a n d  perhaps the most valid reason for rhe differences in 
rhe rwo programs IS the desire to mainrain the personal privacy of 
each sex. A large portion of basic training IS direcred at  resting the 
interaction of soldiers borh in and ourside rhe barracks' area. Hon. 
a soldier is able to  cope wirh peer pressure and milirary discipline 
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within the limited confines of a barracks is an integral ) ise in the 
basic training function. T h e  potentially disruptive influence o i  inte- 
eration could be fatal to this objective. - Under the present organizational Strucrure of the Army-few 
women in combat related positions-separate basic training programs 
bear a reasonable relationship to valid military objectives. Thus, 
under the less stringent standard o i  equal protection review, the die- 
tinctive training programs appear acceptable. Likewise, when viewed 
in terms of the strict scmtiny test demanded by a "suspect claarifica- 
tion," the separate training policy arguably continues to be justified 
based on privacy considerations. A court would be unlikely to sub- 
stitute its j u d g k n t  for that of the military in such matters if the 
military presented sufficient evidence to sustain this p10p0s~t~0n.294 
It is difficult to conceive that the plurality opinion in Frontier0 dic- 
tates athenvire.ns6 

Under ERA,  the privacy considerations would also jusriiy the 
separate programs.BB' However, if it could be shown that noncombat 
military elements do nor require cloistered segregation to attain the 
effectiveness necessary to achieve the element's mission, E R A  will 
require that all noncombatants receive identical, integrated training 
with segregation perrnirred only with respect to sleeping and bath- 
room facilities. 

E. ASSIGN.MENTS 
IVithin the last two yean, the services have opened nearly all  job 

specialties to women except those that are combat-oriented or con- 
sidered physically too arduous or dangerous for women.pe7 In the 
Army, 434 Military Occupational specialties (MOSS) are now open 
to enlisted women and only 48 are closed.298 Far officers, 177 special- 
ties are open to women and 188 are In the Marine Corps, 
2 3  a i  the 36 general occupational fields are open to women, be they 
officer or enlisted.BoO The  Xavy has open to women, on a limireh 
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baia. all  enlisted iarings and a l l  staff corps.'o' The  Air Force 
reirricti the assignment 01 women ~n onl>- fire areas. all of which 
are connected with combat p o s i r i o n ~ . ' ~ ~  

The  rationale in nearlv a l l  the cases where momen have been 
denied a particular specialty IS the combar relatedness of rhe par- 
ticular job. There are a few insrances where women hare been ex- 
cluded because of physical requirements of the lob, but the belie1 
that women have no place in a combar cnrironmenr generall>- dehne- 
xes  what jabs can or cannot be assigned women. Inreresrmgly. rherr 
IS no law that prohibits women from serving m combat. a n d  rhe 
.irmy Regulation that specifically deals nit6 the IYomen's Army 
Corps d o e  nor mention any rerrricrion against u o m m  serving ~n 
combat. Thus. the position appears to be a policy limitarion bared 
on cultural and physiological 1 e 2 s o n s . ~ ~ ~  

IVamen are discriminared against by resrricting them from con>- 
bat positions. Just as men are morivared bv patriotism or a sense of 
advenrure ro risk their lives, there are &men of a similar benr."* 
Additionally. combat assignmenrr afford the besr opportunity to ab- 
rain upward mabilirl- in the mditar?. Thus. d e n y e  a woman rhe 
opportuniry ro hold a cambar poririon is tanramounr to denying 
her a chance to obtain himher rank and position at rhe same rare as 
her male counterpart. BuFxvharever a uoman's reason for dewine  a 
combar assignment might be. she i i  discrimmared againsr i f  sh; 19 

denied rhe arsignmenr on the basis of her rex 
One must also consider the issue from th? standpoinr 01 rhe male 

soldier mho is subjected ro discnminarion bv being required to oc- 
cupy a combat position while his iemale cotherparr  1s exempr from 
rhe potential danger that holding of such positions brings. Regardless 
of how this discrimination is viewed. it IS improbable that the equal 
protection arsenal has sufficient porency ro bring about a change 
Applying rhe most srrlngenr rest, a court could reasonably concludc 
that the regulatorv classification helps attain the compelling govern- 
ment objectile d i  maintaining a strong narional defense. Since 
women have been considered uniuirable for combar service as a 
matter of national pole)  and their capacity to periorm in a combat 
environment is unknown. eyclusiie txilnarion a i  men in comhar 
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positions appears directly related to the attainment of an effective 
and ready combat force. Additionally, the courts must recognize 
that this issue inrolves matters inherently military. Assignment re- 
lated questions have traditionally been left to the control of the leg- 
islative and executive branches of the government.3°s Although judi- 
cial noninterference in this area has nor been absolute. the courts 
appear to have abstained from intervention except in the clearest 
cases af deprivation of constitutional righrs.lo6 Thus, after balancing 
all considerations, the courts w l l  conclude-even if they apply the 
suict scrutiny test-that the policy and regulations are conatimtional. 

Should the E R A  be ratified, the judiciary will be unable to struc- 
ture the issue in t e r m  of compelhng interests. Instead, the courts 
will be forced to measure the classification against the restrictive 
scope of the exceptions to ERA.  In addressing !sues involving the 
exclusion of women from combat occupations, the courts may con- 
sider instructive the analogous EEOC experience with Title VI1 re- 
quirements. E E O C  Guidelines allow only one exception to the re- 
quirement of asexual job criteria, a criteribn based on unique physi- 
cal characteristics. Cnder a stringent application of the EEO-Title 
VI1 philosophy, the Army would be unable t o  satisfy this exception. 
Carrying a weapon and risking one's life in a hostile environment 
are not dependent on unique physical characteristics. 

An interesting parallel exists between the Army's desire to protect 
women from the harshness of the combat zone and the states' in- 
terest in sheltering women from the rigors of the business world.*" 
States that attempted to afford women such "protection" saw their 
statutes fall under the broad sweeping provisions of Title Vll.308 
However, as with most analogies there are dissimilarities between the 
two situations and these dirsimilariries disrupt any ability to arrive 
at common remedies. For example, it 1s difficult to argue that Title 
VII's business necessity theory is similar to the doctrine of military 
necessity and national survival?0' Economic interests ai a private 
employer do  not equal the Secretary of the Army's interest in estab- 

S W S e r  Gilligin Y .  \lorgin, 411 C.S. 1 (1971). 0110.5 v.  Willoughby, 141 C.S. 

mesee, eg, Corrurighr%. R e m  H i  F.2d 2 4 5  11d Cir 1971) 
JOiSee, e.g., K ~ z r o w o z ,  n'ah%r\- IND m e  LAW 11-14 (IP6Y). Oldhem, Sir 

sasSeb P.g,  S d r r  Inn ,. Kirby, i Csl. I d  I. 485 P.2d 519 (1971). 
800 T.S. Caxm MI I, I 8. See, e.g,  Dish V. Commanding Geneid. 107 F. Supp. 

U1P 1DD.C. ,969). a f d ,  119 F.?d 127 (4th Cn 1970). i i r t .  denied. 101 C.S. 981 
119'1) 

R 1  ( I P i 1 ) .  

Dilrmnimrian m d  Srlrie Protritbe Lx-., H Denim L J.  144 171-174 (1967). 

71 
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lishing policies essential ro the effective execution of his prescribed 
duties. Consider t h e  muation where young m a l e  and female soldiers 
maintain common foxholes on a desolate permerer. Relying an pasr 
decisions, the concIusion is inescapable rhat E E O C  would nor alloir 
a BFOQ exception. Insread, the Army would be required to main- 
tain and enforce a strict standard of conduct, in addition to furnish- 
ing segregated quarters.'" In a fluid combat situation. this is im- 
pracncal. 

Since rhe BFOQ t es t  is considered identical to the "unique physical 
characterisncr" exception of the ER.3,3L1 ER.1 proponenrs urge rhat 
mdindual women who measure up to prescribed combat criteria 
cannot be excluded if ERA is rarified.s-2 If rhe courts arc called 
upon to balance the equality dictates of ER.3 and the constirurianal 
charge to the military-maintenance o f  an efficient combat force- 
the) will probably require the Army to relax in absolute ban on the  
use of momen in combat p h i ,  Since the thrust of ERA is roo un- 
equivocal to permit the arbitrary e x c l ~ s i ~ n  of all women from all 
combat powionr. the Ammy will most likely be required to deter- 
mine rhe particular role of a woman based on her specific arrriburei 
and the exigencies of the bartlefield.3'3 For instance, m S I ~ U I ~ I O P S  

where segregated sleeping quarrers could not be provided or en-  
forced. or \I here integration uauld  impair discipline and nihtar!- 
effecrirencsi. the Army could make irs aisignmenrs accordmgly. It 
1s the categorical banning of women from all combat positions that 
ER.\ will prohibit. 

F .  SEPARATIOX 

Recent sraturary reforms repealed a number a i  laws containing 
arbitrary sex differentials respecting discharge. There remain. hoii - 
ever ,  iour  general areas m which the grounds for discharge differ on 
the basis of sex. These areas-minority. marriage. pregnancv. and 
the parenrhood exceprm-u.dl be outlined and rhen analyzed as to 
their discriminatory effect. 
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I .  Outliner: General 

6. Minority. Army regulations require that a female member be 
released from military control if she enlisted while under the age of 
18 and has not yet reached the age of 18.8L' Males are released only 
if under 17 years of age. 

b. Marriage. A woman may be discharged early based an her 
marriage, if she has served 18 months of her current enlistment. M e n  
are not eligible for discharge based on a change in marital status. 

c. P?egnancy. A woman who is pregnant, or has "given birth to a 
living child" during the period of her current enlistment will he dis- 
charged unless she IS granted a waiver allowing her to  be retained 
on active duty?16 

d .  Parenthood. h woman who obtains custody of a child under 
I 8  years of age who resides in her household for over 10 consecutive 
days, will be discharged unless she requests a waiver far  retention 
on active duty?" .&len are not afforded a discharge option under the 
regulation.81' 

2. Minority. 
In reviewing the sex distinction with regard to what age consti- 

tutes minority under equal protection standards, there is no logical 
basis to sustain this differentiadon under a "strict rationality" test. 
The governmental p u r p e  in the age differential between sexes is 
that the younger age requirement far women "protects" young 
women from "making rash and immature" This reason- 
ing recalls traditional stereotypes used to justify state protectwe laws 
that have generally been disapproved. There IS no factual basis for 
concluding that young women require any greater protection than 
young men regarding enlistment in the Armed Farces. A clarsifica- 
tion that seeks to accomplish this end serves no reasonable govern- 
mental purpose other than perpetuate the rhibbalerh that women are 
frail and emotionallv immature. Thus, any such reeularary pmvi- 
sions are unconstit&nal under minimum equal p6tect iah itand- 
ardr.3'l' 
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I .  . l f rniage.  

The policy that permits early release from the serkice for m o m e n  
due to their marriage may well discriminate against male serv~ce 
members since getting married IS common to both sexes. This regu- 
lation is  undoubtedly based on military mobility and readiness con- 
cepts. These ends are accomplished, according to the military, b\ 
maintaining a personnel E ~ T U C ~ U T C  composed of high-performance 
people who are free IO adapt to the transient nature of inilitar? life.  
The  Army theorizes that married women habe domestic responsibi!. 
>ties that inhibir the attainment of this goal. IVhile mobility IS a legiti- 
mate governmental interesr, one must question not only uherher chis 
classification effectuares that end, but also whether it does so to rhe 
detriment of more compelling governmental and military concerns. 
For example, to permit a woman. who has been furnished specialized 
education and training and who maintains a critical occupational 
specialty IO voluntarily resign solely for rhe reason of marriage. is til 
foster unpredictability and instability in the utilization of women 
soldiers while attaining i o  real gain in mobility. In essence. the sc- 
imed regulation elevates the personal desires of the moman abor c 
ihe militarv mission and placer a greater militarv burden an rim)- 
lady situakd male soldiers. One must therefor; conclude that rhe 
regulation's classification impedes rather than facilitates the ulti- 
mate governmental goal of a stable, efficient A r m v  Thus, rhe reeula- 
r i m  IS invalid under rhe "strict rationality" standard of the ;qual 
protection docrrme. 

4. Pregnmcy and Pmenthood. 

The parenrhood discharge provisions pose a greater analytical 
problem IO one reeking to determine whether rhe sexual differenti- 
ation contained therein is within the scape of equal protection 
standards. Undoubtedly. dependent children create famih  obliga- 
tions that potentially impair the performance of both rhe ddiridual 
service member and the military mission. T h e  Army attempts to al- 
leviate this problem by discharging rhose women who do not meet 
rhe waiver qualifications. On the  other hand. men who become 
parents are nor afforded the same treatment; the Army argues char 
national security is too heavily dependent upon a male dominated 
military srructure. 

In determining rhe validm of rhese regulations, one must remem- 
ber that sensitive procreariv; interests affected by the discharge pro- 
visions require that the classificarion be examined in terms of the 
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"compelling interest'' test.'zo T h e  courts have held that there IS a 
right "to be free from unwarranted governmental intrusion into 
matters so fundamentally affecting a person as the decision whether 
to bear or beget a child." Because these military regulations con- 
stitute a heavy burden an the exercise of a protected freedom, the 
government must prove that the classification is necessitated by com- 
pelling government 

4 t  the outset, it is assumed that the government ha5 two abiding 
interests in this matter. Fira, the government has a legitimate interen 
in the health and welfare of pregnant women and their unborn chil- 
dren in especially in those women who are federal em- 
ployees. Second. the government has an interest in maintaining an 
effective military force. Both of t h e e  interests can arguably be 
classified as compelling?1' T h e  uestion that mun still be answered, 
however, is whether the classi&atians created-pregnant females, 
servicemen and women with temporary disabilirier-are necessary in 
order to achieve there objectiver?z6 

IVhile the condition of pregnancy obviously differs from other 
"disabilities," its duration usually results in only minor interference 
with a woman's ability to work. Indeed, pregnancy incapacitates a 
woman worker for a shorter period of time than do  many common 
disabilities affecting male workers, such as heart arracks.826 In fact, 
because the disabling effects of pregnancy are relatively mare pre- 
dictable than other injuries, the impan on manpower requirements 
is less traumatic. Thus, from the standpoint of work there is little 
reason to treat pregnancy differently from other temporary physical 
disabilities. Some might argue t h 6  since pregnancy can be t e r n -  
inated, the woman has the power m "cure herself" thereby eliminat- 
ing her disability. It i s  true that she can avoid the danger of dis- 
charge and the decision is entirely hers. This rationale, if it can even 
rise to that level, results in the Army implicitly telling the woman 

32oCletelmd B o r d  of Edvcsrion Y .  LaFIcur, 39 L .  Ed. Zd 51 l1974); Roc P. 

'21Elrrnrtrdr b B w d .  405 U.S. 438, 451 (19711. 
8 * 2 S e ~ ,  e.#., Shipiro Y .  Thompson, 3% U.5 618 (1969) 
a23Src Roe Y N'adc, 410 U.S. I I J  (19711. 
zZ*Ser 19 L. Ed 2d 52, mi. Scr a110 Wmm. The Bill of Right? and the 

.Mi i l ia? ,  17 pI'Y.L.L. REV. 181, 181 (IP621. m which rhc iomer a i d  Juniec 
equrrrd " m ~ l ~ o r )  neccnrity" with "nmond ~ u r ~ i i i l ' '  

32sSee g m e r d y  Srmck V. Secrcmry of Defense. W F.2d 1177, 1379-1380 (Rh 
Cir. 19721 (Judge Dunmay dlirenrmgl 

r 2 e S e  id. See i lm Grcrn \ TCsrcrfard h a r d  of Fducsnon. 472 F.ld 629 ( ld  
Cir 19711 

Wide .  410 U.S. 111 (1971). 
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rhar if she refuses tu obrain an abornon, she may lose her career and 
the equity rhat she may have in thar career. This poiirion nor only 
offends the  woman's procreative righrr bur the socieral conscience 3s 

,velI .~~'  
There does nor appear ro he any valid reason wh! women are an\- 

more hindered in the performance of their military duries upon be- 
coming parents rhan  are men. The .-\my s e e m  ro focus an rhe  im- 
pacr that the care of rhe child would hale on the a o m a n ' s  ahilitv ro 
perform her duties: since a woman's firsr dury should he :hiid 
rearing, her milirary career should not he permirred ro conflict v i r h  
rhts duty. This  blanket srereot!-psal derermination 1s rhe  verr- wpe 
of arbitrary reasoning the Courr in Reed iaumht to 

Standard medical and hardship regulat iani~roride asexual criteria 
f a r  determining rhe future effectiveness of a seriice member w r h  
ierious medical or domestic problems. These regulations are capable 
of being applied tn the indirtdual z ho has seriously debilitating 
problems rhat result from physical diiahiliriei 01 parenrhoad. There 
r e p l a r i m s  further the inreresra of the gorernment, hut do so uirh- 
our significantly interfering with the serriceLroman's fundamental 
right to make personal procreative d e c i ~ i o n s . ~ * ~  Thus, rhe pregnnanc, 
and parenrhood discharge provisions create a classificarm unneces- 
sary to the furrherance of compelling governmental aims. Because 
tliey unduly infringe on the procreative interests of servicewomen. 
rhe regulations should be considered ~n~0nst i tur iona1.~3~ 

G. RETEENTIOA 

The Army reenlistment program IS designed t o  obtain and retain. 
~n a long term bans. highly qualified enlisted personnel who are 
rrnned in occuparianr of crirical imponance and enlisted personnel 
who have demanstrared proficiency and military leadership m any 
milirary occupation. regardless of cnticaliry. There are basically rwo 
reenlistmenr caregoriei. One perrains ro immediate reenliirmenr be- 



SEX DlSCRlMlRATlON 

fore dircharge.3s1 and another that deals with reenlistment after a 
break in s e r ~ i c e . 3 ~ ~  

I .  Imnediate Reeniismenr. 
The criteria for immediate reenlistment are essentially the same 

for both men and women. There is, however. one exception. Xi'omen 
are ineligible far immediate reenlistment if they are pending separa- 
tion because of marriage, pregnancy or arenthood.8a8 This reen- 
listment ineligibility criterion applies on& to women because of 
separation provisions that pertain exclusively to women. T h e  dis- 
criminatory contax of these separation criteria has been discussed 
prevlously.83' 

2.  Break In S a i c e  Reeniismenr. 
T h e  second category of reenlistment standards, applicable after an 

individual has been discharged from the service, makes some distinc- 
tions between the s e ~ e s . 3 ~ ~ .  Generally, the differences in treatment 
correspond to the disparities in initial enlistment requiremenn?d6 
How-eber, there are additional sex-based criteria. For example, a 
woman with prior service is permrmoltiy disqualified from ever en- 
listing in the Army if she has previously been separated from the 
armed services with a dishonorable or bad conduct di~charge.3~' or 
discharged for  reasons of unfitness or unsunabi l i~y. '~~ A male soldier 
discharged for comparable reasons may be granted a wdver for re- 
enlistment purposes.33Q 

T h e  sex distinctive basis far  these different criteria for reenlistment 
appears to fail to  sarisfv even the most lenient of equal protection 
standards. The  special'trearment afforded women. no doubt, is a 
means of promoting the quality of the woman soldier. li'hile such 
a goal 1s commendable. there is no rational basis for limiting this ob- 
jective to women. Supply and demand requirements might arguably 
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iusrdy mirial  enlistment differences; rhe same reason does n o t  sustain 
the recnlistmenr differentiation. To afford some males the oppor- 
tuni tv  to remove the stigma of prior milirarv misconduct and not 
afford uumen  the same chance, perpetrates aninlustice ad!- remate- 
ly enhancing the qualiry and effecrireneir of the milirarv as a 

H .  IS-SERVICE COSDITIOSS 

1-he r emamng  regulations conraining SCK distinctive pro\isians are 
arred. r h e v  demonstrate the myriad of areas within the milit 

whlch sewally bared classifications control rights and respansib 

I .  Criiiiwd Con/i7ie?nPnf. 

In rhe sphere of m i l i t q  discipline. there are regularions that afford 
differenr treatment to criminal offenders on t h e  basis of sex. These 
regularions benefit milirarv women since rhev generallv eliminate 
cunfinement as a punitive'measure In the discipline of gemale per- 
sonnel. For mstance, a woman may not be given a punishment under 
Article l i  that includes correctional custodv or confinement an 
bread a n d  Additionally, it i s  rhe Deparrmenr of Ammy 
policy that the courts-martial convening authorities "should disap- 
prove adludged confinement of females of one )ear or less ."  a'2 I t  a 
sentence to confinement exceeds one year. the woman 2s separated 
from the :'.rrn~'*~ T h e  male soldier. on the other hand. is not b\- 
regulation or policy, spared the threat of confinement as a punir6- 
men[ alternative. 

This different punishment scheme is mandated no doubt bj- the 
lack of female correctional facilities in the Army. One might specu- 
late that there are very few female offenders and the .lrmv con- 
siders it extravagant t i  build facilities that mill seldom be ociupied. 
One should question uhether the objective served justifies the da- 
similar rrearment of male and female offenders similarly siruared. 

T h e  Army's argument is ersentiallv one of adrninisrrative con- 
i e n m c e .  T h e  rationale of Reed c. Reed did not foreclose the ac- 
ceprabilitr of such an a i p m e n t  i f  sufficienr pst>f!-mg evidence can 
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be provided. T h e  governmenr mav be able to prove that rhe num- 
ber of criminally convicted worn& offenders in the Army does nor 
warranr a fiscal Expenditure necessary to consrruct such confinement 
faciliries and equaliry of trearment may be obtained through other 
measures, such as confinement to quarre~s!~' 

Under a strict scrutiny rest, however, ir is unlikely rhat these 
tenuous administrative inconvenience and fiscal emnomy grounds 
would be sufficiently compelling to warranr the discriminatory treat- 
ment of male military offenders.3** One might argue rhar since the 
differences contained m these provisions carry no connotarion of in- 
ferioriry, rhe invidiousness of rhe discrimination is samehow lessened. 
This mi hr be a valid contention where the classficadon is an attempt 
at renifying past discrimination?" T h e  rectification of pasr dis- 
crimmatian, however. does not appear to be the purpose of these 
provisions. Certainly, na stare could arbitrarily refuse to imprison 
all women offenders because of inadequare facilities."' 

2. Overseas Tours of D u t y .  
Sex is also a determinant in the len h of some overseas service 

 OUR!'^ In  some overseas areas, single Emale personnel are required 
to serve bur three-quarters of the normal bachelor tour of overseas 
dury. XThile a woman may exrend her tour ro equal rhar "required" 
of her male counterpart, rhe male does nor have a corresponding 
righr to curtail his tour to the length of his female counterpart. Doer 
chis illegally discriminate against similarly simared males by requiring 
them t o  serve longer overseas tours? One  can only speculate as to 
the objecrive sought to be reached by rhis sex classification. It may 
be that overseas stations having primarily combat missions have fewer 
positions for women. and the policv allows them to rotate at a faster 
rate. If this is the objenive, it is preferable that the classification be 
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s e ~ . l s l ,  predicarcd on the indii-idual's occupaminal specialty This 
would mean rhar all  nanccmbar. unmarried personnel would serve 
the same l e n n h  tour. thereby at  aiding the arbirrarr sexiial classifica- 
tion. LnlesEa more rationil basis can be found ;o justif?- this sey 
based clarsificarmn, i t  w l l  fail under the s t r i u  rmanality standard. 

One can also conclude rhar this regulation is  iniurmus ro women. 
\ l h d e  the discriminator)- impacr on men is no doubr slight, such a 
provision perperuares the separatist feminine role in rhe rndirar\.. I r  
1s chis type of minor special trearrnent rhar, over rhe long term. pru- 
udes  an  additional military justhcar ian far affording women second 
class status. 

3. Beaefir,. 

T h e  Froi1riei.u decision has provided the  impetus for the Arm!- tu  
erpurgare rhose regularions chat xar)  benefirs recened on the basis 
of ses However. Army Regulation 930-4 conrinues to  preclude 

idoa ers of s e r i i c ~  personnel froni obtaining financial ass~srance 
from the Army Emergency Relief fund. 

Since = m i e n  ai a class earn less than men and  thcir economic up- 
partuniries in higher age groups are more I m x e d .  rhere 1s a rdrional 
basis fur according widows farored financial adtamage. In Giue~ i -  
i o i d  2 Gndnei.  the second CIKUN upheld a similar sex clasnficarmn. 
the fa\ ared rreatment afforded women in computing social recurit! 
benefirs. T h e  c o w  found no equal protection i d a t i o n ,  srating rliar 
there w a s  a "reasonable relationship between the  oblectire sought bj- 
t h e  claisificarion, which is ro reduce the disparitv bermeen the eco- 
>nomic and physcal capabilities of a man and a woman-and rhe means 
used ro achiere that objecrire m affording to women more favorable 
benefir compurarmnr." 

G,uen-;ald. decided four  years prior to Reed, used rhe permisire 
rarianal basis t e s t  and relied bn rraditional stereor)-pes to justif!- the  
class~ficarmn. Reed refused to accept such reasoning mith respect to 
the selection of prabare adminiitrarors Therefore, rhe Reed rarionale 
mould nor permir rhe ralidation of the same stereot!-ped rationale in 
rhe carnpuratian of social securirv benefirs. or far that marter. en- 
titlemenrs from the l r m v  Emergencv Relief fund.310 Hence, be- 
cause the financial ass&ce is provided solely on a rex basis. arbi- 
rranlr- eliminarinc rhose widowers n h o  mar- be of grearer financial 
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need than widows who w11 be assisted, the regulation likely will be 
found unconstirutianal. 

IV .  COSCLUSIONS .4ND REC0.M MEA'DATIOSS 

Haring considered the Army Regulations' sex-oriented prorisiom 
in terms of the equal protection alternatives and the potential effect 
of ERA, It may be useful to categorize the statutes and regulations 
according to their constirurionahty-or lack thereof-under these 
"testing" options. 

In the event the courts balk at the designation of sex as a "suspect" 
classificaoon, the test that will be applied to the sex-based m i l i t q  
provisions will be R e d r  "strict rationality" test. T h e  Army statutes 
and rep la tmns  compiled hereunder are likely to be found unconsti- 
tutional under this standard because the sex classifications contained 
within the provisions cannot be p r a w n  to rationally further a legiri- 
mate governmental purpose: 

. b m y  Reg. S o .  641.100, para. 4 (1969)-Prohibiting branch 
transfers for women officers. 
10U.S.C. $5 1281,  3296, 1311 (1970). 
Army Reg. No. 135.100 (1972)-Requinng higher educa- 
tional requirements for  women OCS applicants. 
.Army Reg. S o .  635-200, ch. 7 (1972)-Requiring a h e r  
age of minority for female discharger than for male's. 
Army Reg, S o .  615.200, ch. 8 (1972)-Permitting the dis- 
charge of women for reason of marriage. 
h r m y  Reg. S o .  614-10. para. A-4 (1968)-Allowing single 
women to serve shorter overseas tow lengths than single 
men. 
Army Reg. S o .  910-4. para. 2 (1968)-Excluding widowers 
bl- implication from receiving Army Emergency Relief assist- 
ance. 

Immediate action must be taken to "sex neutralize" these Army 
regulations, and legislative revision should be sought when statutory 
requirements are applicable. 

T h e  fallowing is a list of those Army regulatory provisions that 
would be found uncanstitutional should sex be established as a "sus- 
pect" classification. Because the classifications created by these 
statures and regulations cannot be justified bv a compelling govern- 
mental interest, they wdl probably fail the & r i a  scrutiny standard 
,of reviex demanded by rhe "surpeci' category: 
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(a) 10 U.S.C. 9 434?(a)(I), ( b ) ( I )  and (c) (lViO)--.AurhnriL- 
ing appoinrnients of sons of certain veterans to the C.S.  \1d)- 
rary .Academy. 

(b )  .ArmyReg.h'a. 601-110 (1971) (education). 
(c) Army Reg. No. 635.200, chapter 8 (19?2)-Requmng fe-  

male discharge because of pregnancy unless waiver granted. 
( d )  .%my Reg. h-0. 635-200, chapter 8 (19i?)-Requmng fe- 

niale discharge because of custody af minor child unless 
waiter granted. 

(e)  .Army Reg. S o .  27-10, para. 3.- (19-!),,Depamnenr of 
Armr  Parnohlet No.  27.5 (I961)-Elimmatme confinement , j  
as punitiie alternatire for women. 

Reconme,zdation: Feasibility studies he initiated and considerarim 
he given to eliminating there sex differentials if sex 1s judicially recog- 
nized as a suspect classification. Because the sensitlie procreation 
interests of the i e r i i cem~man  are infringed, the waiver requiremenrs 
of the pregnancy discharge provision should be eliminared immedi- 

If the Equal Rights Amendment IS rarified, the folloming Army 
statutes and regulations. as wel l  as those listed above. will undoubt- 
edly he f a u i d  violatire of the Amendmenr's egalitarian mandate: 

( a )  T h e  \ldxarv Selective Service Act, IO U.S.C. App. 5 ? S I  
et ieq (Supp I1 1Vi?)-Limiting the draft to  males. 

( b )  10 U.S.C. 5 3071 (19:0)-.4uthorit? for the separate 1 V . K  
branch. 

(c) ATP 21-121 & 21-114 (I9iO)-Sexually segregated basic 
training programs. 

Recomnmdarion: .A contingency plan be established to prepare f a r  
an increase in the number 4 women in all branches of the .Army. 
Trainins facilities. other than those for combat programs, should be 
scrutinikd to prepare for integrated training and segregated haui- 
mg. S tudm should be conducted wrh  regard to the utilizmon of 
women ~n the combat environment. 

Seirher rhe Armv or Congress are passive with regard to the in- 
equitable position a i  women within the services. The Army's policy, 
houever. while becoming increasingly liberal ui th  respect to the 
utdmtion of women, continues to reflect in its regulations the mili- 
tary percep tm of the separate roles of the sexes. This "special" 
treatment for military women, evidenced by the marital and parental 
discharge proviiioni and separate promotion lists, 1s an anachronism 
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in this dav of Tnle  VI1 and irs concomiranr emphasis on individual. 
as oppashd to remal, qualiries. 

Congress on the other hand appears to recognize the incongruity 
between the expanding asexual employmenr criteria of rhe civilian 
commumry and the continuing sexist narure of the military hier- 
archy. T h e  recently drafred bill, the Defense Officer Personnel \ l a w  
agement Act:" exemplifies the current egalitarian spirit within the 
legislature. Additionally, the courts are nor oblivious to rhis sexual 
revolution, and ERA or not, usill Iwk with disfavor an sexual bias 
even in rhe sacred recesses of the mditary. 

Hence, it will benefit the Army to exert an internal effort to in- 
fluence an orderly sexual transition. 4 s  we have seen. rhis can be 
accomplished only by an objective asserrmenr of whether the sexual 
distinctions within rhe Army are warranted by empirically grounded 
evidence or are instead anchored in srereotypes of another century. 
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FUNDIYG ARMY PROCUREMEYIS 

1. FORZlUL.iTIOS OF THE BUDGET 

A .  lNTXODCCTl0.V 

T h e  Cnited Starer Constirution verrr in thc Congress the abso- 
lute power to determine through the appropriations process how 
much the Government wlll spend on each program and the rordl 
extenr of federal expenditures.' T h c  considerable influence of the 
Congress over the nature, scope and direction of programs and 
activities in the executive branch, as well as the ways in which 
these programs are accomplished, is inherent in the exercise of its 
Constimrional fiscal responsibilities. Limitations which the Congress 
may place on spending far  federal programs have a substantial im- 
pact on the conduct of procurement activities. 4 n d  yet, although 
the law of appropriations-statutory limitarionr on program spend- 
ing, together with adininistratire interpretations-is a significant 
parr of the law of federal procurement, it does not have an immedi- 
ate impact on the relarire rights and liabilities of the parties to the 
contract. Principles governing the availability of funds, rhe validity 
of obligations, and accounting for fund distributions is of only 
limited concern to rhe contractor. since he generally has no duty to 
ascertain whether sufficient funds ate available for canrract per- 
formance.2 This is altogether a maner of internal managcment. an 
area of concern for thc govetnmenr's contract administrator. On 
the other hand, limitations in rhe appropriations process are funda- 
mental to the authority of the government to  cammir itself by con- 
tract. One  need look no further than rhe sanctions imposed by 
the Antideficiency hct3 to conclude that the law of appropriations 
is of significance to the contracting officer and those who advise 
him. 
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11. THE A.V.VCAL B U D G E T  

1. In General. 

Prior to the enactment of the Budget and hccounring hc t  of 
1921: the budget requests of each of the departments and agencies 
were separately formulated. 4 book of estimates containing the 
proposed expendimrea of the establishments was compiled under 
the direction of the Secretary of the Treasury, who did not, h o u -  
ever. have authoritv to modifv individual estimates. Although the 
book was submitted through ;he Secretary to the Congress. it did 
not represent a cwrdinated financial plan of the executive branch. 
The  1921 Act made it a responsibility of the President to prepare a 
comprehensive annual budget. T h e  national budget today is a single 
comprehensive document, which serves a i  the primary source of 
financial information available to the Congress. and as an instrument 
for overall supervision and control of the executive branch by the 
President. 

2 .  Participantr in the Budget Process. 
T o  enable the President to properly meet his responsibilities for 

the preparation of a nanonal budget, the Budget and Accounting 
Act of 1921 created a Bureau of the Budget, headed by a Director. 
in the Department of the Treasury.' The  Director of the Bureau 
was appointed by, and directly responsible to, the President. and 
war one of the highest ranking policymaking officers in the exec- 
utive branch whose appointment did not require confirmation 
by the Senate. T h e  Bureau was charged u i t h  the responsibility 
of preparing the budget for the President, and was given authority 
to assemble, correlarc, revise, reduce, or increase the estimates of 
rhe departments and agencies. To enable the Bureau to discharge 
its responsibilities, the departments and agencies were required to 
furnish the Bureau such information as it might from time t o  time 
require; and employees of the Bureau, when duly authorized. were 
given access to, and the right to examine, any books. documents. 
papers, or records of the departments and agencies.* Effective July 
I ,  1970, the functions of the Bureau of the Budget were transierred 
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to a newly designated agency titled the Office of Management and 
Budget pursuant to the Second Reorganization Act of 1970.' 

Title IV of the Sational Securitv Act Amendments of 1949 
provided far the establishment of a 'Comptroller in the Office of 
the Secretary of Defense.B The Comptroller, who is an Assistant 
Secretary of Defense,  supervises and directs the preparation of the 
budget estimates of the T h e  same act provided for 
a comptroller in each of the military departments.'0 T h e  Comp- 
troller of the Army is currently a general officer responsible, as a 
Deputy Chief of Staff, concurrently t o  the Chief of the Army 
Staff and to an Assistant Secretary of Army (Financial Manage- 
ment). As authorized by the act, there has also been established in 
each of the military departments a comptroller activity at each level 
below the military department headquarters, including the head- 
quarters of each major command, bureau, and technical service. and 
each of their major field installations. 

3. Budget Policy Formulation. 

Although the appropriations process is a continuing one. there 
are four clearly defined phases in each complete cycle. ( I  ) budget 
formulation and presentation; ( 2 )  Congressional authorization and 
appropriation; ( I )  budget execution; and (4) audit. 

T h e  budget process begins with discussions between rhe Office 
of Management and Budget and the departments and agencies with 
a view to identifying the major decisions that must be made with 
respect to the scope af each agcncy's program for the fiscal year 
involved and the resources required to implement those programs. 
Through there discussions, the Office of Management and Budget 
acquires a general budgetary outlook on the basis of which it ad- 
vises the President on the budgetary problems to be resolved 
through the successive stages of budget formulation. T h e  entire 
budget formulation period is characterized b y  a continuous exchange 
of information, proposals, evaluation, and policy determinationr 
among the President. the Office of Management and Budget. and 
the agencies. While these initial conferences with the departments 
and agencies are still being held, the Office of ,Management and 

1 Rcorpdrruon Plrn S o .  1 of 1970, Pr I. 11  LSC. $ 16 (19701 
810L'S.C.J 116(i9701. 
9 See gnrrally Dip'! of Defense D8rcrirre S o  i l l s  I (July I?.  I v i z l  
10 IO U.S.C. I IO14 (1570). 
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Budger obtains preliminarr revenue eenmates from the Trearur, 
Department. which are based on a forecast of economic conditions 
and are predicated on rhe assumption thar laws affecring rhe raising 
of revenues will remain in force as presentlv in effect. National 
income level forecasts will also be obrained 'from rhe Council on 
Economic Affairs. On the basis of such dara. the resource reqmre- 
ments of the esrablishmenrs are considered in connecrion with an- 
ticipated revenues for the fiscal year. The  Ofice of Management 
m d  Budget also confers with the Prendenr, and on the basis of the 
overall expendirures and revenues outlook a broad fiscal policv for 
the fiscal year is formulated, at least in rentatne form. 

T h e  Direcror, Office of \lanagemem and Budger rhen rends a 
"policy lener" to the heads of the deparrmenrs and agencies serting 
forth rhe economic assumptions on which the budget is to he pre- 
pared, and may include a raiser budgetary allawance which reflects 
an initial assessment of the agency's reqbiiementr. 

#. Prepamion And Rwiew Of Budget Estimrzer. 

The work of formularing rhe annual budget then ihifrs IO rhe 
departmenrs and agencies. and rhe preparation of tentative earimarei 
of  their expendirures for the ensuing fiscal year. The heads of rhe 
agencies are required ro transmit their esrimares to the Director. 
Office of Managemenr and Budget usually during rhe monrh of 
September, bur the work of preparing the esrimares must be be n 
by rhe budger officers considerably earlier, nearly two Fears bet% 
rhe beginning and three years before the close of the fiscal year 
involved. Preparation and submission of rhe estimares must con- 
farm to  instructions conrained in a circular prepared by rhe Office 
of Uanagemenr and Budget." 

During this rrage of the budget process, each agency eraluarer 11s 
programs, idenrifier policy issuer. and maker budgetary projecrions. 
with rhe objective of marching its programs wirh resnurce require- 
ments. Each higher level In the organharional hierarchy r e v i e w  
and reviser infamarion an fund requiremenrr abrained from sub- 
ordinare 1ev.elr. integrates this dara and suhmirr a comprehensive 
budget estimate IO the deparrmenr budget officer. Throughour rh i i  
stage of formularm. revisions are made from time IO rime in the 
esrimares as successively higher levels of authoricy integrate the 

Office of \Imnrgcmmr and Bvdsct Cirsvlsr S o .  A-l l  
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esrimates of subordinate levels ro conform to guidance provided 
from still higher levels. 

T h e  discussion that f o l l o w  will focus on  the major budgeting 
events that occur within the Department of Defense and the De- 
pamnenr of the Army. 

Within the Department of Defense, guidance for the preparation 
and submission 01 the budget esrimates of the militarv departments 
and defense agencies is issued at the outset by the .&sisranr Secre- 
rary of Defense (Comptroller). This guidance includes the Depan- 
menr 01 Defense Budget Guidance hlanual'2 and instructions from 
the Office of Management and Budger. as implemented. T h e  Secre- 
tarial guidance is issued approximately 18 months before the begin- 
ning of the fiscal year, and is almost entirely of a procedural n a m e .  
\%'hat substantive guidance is furnished consists generally of advance 
controls in the form of dollar limitations which supplernenr the fiscal 
guidance contained in the Five Year Defense Program, which will 
be subseqnently discussed, as updated in the most recently completed 
planning, programming and budgering cycle. 

T h e  Department of the &my then distributes to rhe major com- 
mands and agencies Budget and Manpower Guidance, uhich consists 
of the A m y  ponion 01 the Five \-ear Defense Program. for use 
in preparing the Command Budget Estimates. T h e  recipienr com- 
mands and agencies then revise and disrribute theu o u n  guidance 
to subordinate elements. 

The  Command Budget Esnmates. compiled by the major com- 
mands, are designed to assist Army staff agencies in the preparation 
of the Annual Budget Estimate. T h e  Annual Budget Esrimate is 
the Army's formal budger submission to the Secrerary of Defense. 
and is based on current program decisions as reflecred in the Five 
Year Defense Program. It should be noted that responsibility for 
preparation of the Army budget is centralized in these staff agen- 
cies; the Command Budger Estimates include only information rhat 
is not available at Headquarters, Depamnent of ;he Army (includ- 
ing, for example, local contractual requirements). 

T h e  Annual Budget Estimate is submined ro rhe Asristant Secre- 
tary  01 Defense (Comptroller), where it is intensively reviewed b v  
budger analysts from both the Department and lrom the Office df 
tManagement and Budget. Hearings are held. and witnesses appear 

IzDep'r of Deienie Direciire No. 7110.1 (hug. 23, 1968) n r r b l s h e i  the De- 
psnmonr of Defense nudger Guldsnci \Imud. DoD 7110.1-\1. published mnudy. 
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from the staff agencies wirh rerponabiliry for each portion of rhe 
budget under review 10 justifv their estimares. Decisions based 
upon this review are published as a series a i  Program Budget Deci- 
sions. The Army may reclama from adverse decisions, if  consid- 
ered ro be of sufficientlr serious impact to warrant the personal 
attention o i  the Secretark of Defense. It should be noted that rhe 
role of rhe Office of .\lanagemem and Budget in formulating the 
Department of Defense budger differs from its corresponding func- 
tion in orher agencies because it acts more as an adviser to rhe Assist- 
ant Secretary of Defense (Comptroller) than a i  an arbiter w r h  
responsibility for final budger decisions binding on the Department 

After a final revieu by the Office of \lanagemem and Budger. 
rhe Department a i  Defense Budget is submmed to the President. 

i. The Budget Document 

T h e  aurhority to determine the form and derail ro be ser forrh 
in rhe budget document that is presented to the Congress IS that of 
the President. However, rhe budger must conrain c e r t m  specific 
in formarm,  including (a) funcrions and acririries of the Govern- 
ment, ( b )  a reconciliation of the summary data on expenditures with 
proposed appropriarions; (c) earimated expenditures and proposed 
appropriations necessary for the support of rhe Government for the 
ensuing fiscal year, ( d )  estimated receipts of the Government dur- 
ing the ensuing fiscal year, under revenue proposals contained i n  
rhe budger message, if any, as well as under existing l a x ,  (e)  bal- 
anced naremenrr reflecting the condirion of the Treasury far the 
fiscal year lasr completed. rhe current fiscal year, and the ensuing 
fiscal year; and ( f )  appropriarions, expenditures. and receipts of 
the Government during the fiscal year lasr completed and the cur- 
rent fiscal year.13 

T h e  budget also includes a cirarion of all exisring srarurory au- 
thorizations as well as aurhorizarions to be proposed for each appro- 
priation category as a part of the appropriation description. 

The  budger conrains all of rhe language proposed to be included 
in the various appiopiiarions acts. T h e  work of drafring rhis lan- 
guage is performed by the departments and agencies affected by each 
apprapriarion requested in the budger. 



FUSDISC A R M Y  P R O C U R E M E N T S  

C. P L A N N I N G - P R O G R A , I . t M ( . V G - B L " G  SYSTEM 
1. In General. 

Program budgeting was formally inrraduced in August I965 in 
the farm of an integrated plannmg-programming-budgedng sysrem 
(PPBS) in the execurive branch, t o  be used imrially in the prep- 
aration of the fiscal year 1968 budget and to be developed further 
thereafter. T h e  initial instructions concerning PPBS from the Bu- 
reau of the Budget to executive agencies required 2 2  agencies and 
departments to adopt the system." 

Under PPBS budgeting, emphasis is placed on rhe uses of re- 
sources, rather than an dollar amounts allocated by the agency or 
department to its operating elements. The  system requlres rhar the 
agency: (a) Establish long-range planning for goals and objectives, 
( b )  Analyze systematically. and present far  agency head and for 
presidential revieu and decision, possible alternative ob/ectives and 
alternative programs to meet objectives, (c) Evaluate rhoroughly 
and compare the benefits and costs of programs; and ( d )  Present 
the prospective costs and accomplishments of programs an a multi- 
year basis. 

T h e  initial step under PPBS is to organize the agency's budger 
structure so that its activities are classified into a small se rm of 
output-oriented categories called programs. These in turn are sub- 
divided into program elements. T h e  next step is to develop mulri- 
year indices of  the level a i  accomplishment under each program 
and the cost of each element. This step leads directly to the final 
step, which is an analysis of the alternative means of achieving pro- 
gram objectives, and the selection of that combination of program 
elements which will achieve a given output at the lowest cost. 

There are three critical documents in PPBS budgeting. T h e  pru- 
gram and financial plan 1s a comprehensive summary of all agency 
programs and each program element in terms of their outpurr. costs, 
and financing needs over a five-vear planning period-the current 
fiscal year and the ensuing fou r& the basis of current decisions 
It is not a projection of future ablecrives and strategies, bur instead 
is designed to reflect the future implications of current decisions. 
T h e  program and financial plan forms the basis of the agency's 
budget request. 

T h e  program memorandum (PM) is prepared when the agency 
has a major program issue which requires decision in the current 
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budget cycle. Ir ( 1 )  mecrates the oblecri\er of the program w r h  
specific decisions made anprogram issues for the budget year. ( 2 )  
shows whv particular choicer ha\e been made, and (1) compares 
alrernativh programs in terms of theu COSTS and who paid rhern. 
and their benefits. 

Special analytical studies are ad hac studies prepared in response 
to either O\lB or agency requests, and provide the underlying 
analysis on whlch the selection of program and element IS based. 

2 .  P P B S  in the Departwent of Defense. 
The Department of Defense haa employed an integrated plan- 

ning-programming-budgering system since 1961. Prior to adoption 
of PPBS, a single budget was presenred for the Department of 
Defense. but I C  represented a combination of budgets separately 
formulated by the military departments. Alilitary planning con- 
ducted by the Joint Chiefs of Staff mas not inregrated with the 
budget process. Further, tcquircmenrs for new obligational author- 
~ r y  were deieloped in terms of activities and iuncrions rather than 
major objectives, so that resources could not be identified to mis- 
sions. The overall defense budget was first made to conform to the 
fiscal policy of the administrarion. and the total budget amount was 
rhen allocated to the military departments who were exclusively 
responsible f a r  the manner in uhich  funds were distributed. FI- 
nally, since the budget was projected for only one year into the 
iuture. defense managers were eff ectirely prevented from fore- 
casting the long-range implications of maim problems. 

The adoption of PPBS has meant that programs are presented in 
r e m s  of major missions which they are designed to serve; and by 
providing a method of continuously updating the Fire Year De- 
feme Plan. the system facilitates lone-ranee proiections of these 

. I  

programs. 

3 .  Five Year Defense Plan. 
T h e  central focus in DoD planning-programming-budgetine is 

the Five Year Defense Plan (FYDP). since rhe primary object of 
PPBS is to update the F\-DP and make the firsr year of rhe FYDP 
a firm baris for the development of budget estimates by the military 
departments. T h e  F S D P  consists of planned forces for either years, 
and manpower requirements and associated costs for  five years. 
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4. Progras, Structure. 
A salient feature of PPBS is its program s t n c n r e .  T h e  SITUCNIC 

is designed to enable managers to focus their attention on major 
resource problems, and it provides a baric classification scheme for 
the marshaling of information needed to make program decisions. 
It is mission-purpose oriented, rather than dependent on the tradi- 
tional budget activity structure. It classifies into a few major pro- 
grams all  the operations and activities of DoD, which reflect the 
end purposes of the Deparrment. h c h  program C O I I ~ C I S  the forcer. 
manpower and costs associated with a major mission for  planning 
purposes, and it consists of several interrelated program elements 
the forces, support systems and other activities by means of which 
the major mission is executed. 

Seven programs represent major "force-related'' missions which 
theoretically are independent of any requirement other than national 
security while the remaining programs are "support- 
related" and depend upon the scope of the independent programs 
they support. 

The PPB cycle begins in July and ends in January. eighteen 
months later, SO that initial planning steps are taken t w o  rears  befare 
the fiscal year involved and three years before it ends. Detailed 
strategic and fiscal guidance is issued at the outset of the cycle to 
the Joint Chiefs of Staff and the military departments. based an 
guidance from the administration. Executive agencies, including the 
Ofice of .Management and Budget. the Council of Economic Ad- 
risers, and the National Security Council. hare undertaken long- 
range assessments of the federal budget. Department a i  Defense 
projections and alternatives for farce and strategic assumptions are 
taken into consideration in these deliberations. so that the adminia- 

T h e  program strucmre presently consists of ten 

g. Central Supply and M m r e n m c e  
h Training, hlcdicrl. and Other Gonerd Prrionnel A c i i r m i  
I .  Adminrrrrarire m d  Arrocmrd Acrivmri 
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rrarion IS able to consider national SCCUIIIY needs in the conteu  r l f  

all  competing requirements for federal fuAdr. 

I. Fircai Guidance. 

The Secretary of Defense annually issues tentarme five-year fiscal 
midance to the military departments far comment. After Volume 
il of Joint Strategic Operations Plan (]SOP) and the comments of 
the military departments in response to rhe tentatire guidance have 
been revielied. revised fiscal guidance is issued in terms of firm dol- 
lar limitations for each of the military deparrmenrs and for each oi  
five program years beginnmg with the current budget !-ear. Fiscal 
guidance is more flexible with respect to malar mission and support 
categorier, where constraints are imposed primarily for planning 
purposes and a reallocation of funds is permitted unless specificall! 
prohibited in the fiscal guidance. T h e  military departments must 
submit programs that conform to  these constraints. but they may 
also propose alternative programs. In  [his fashion, the services rhem- 
selres are required to plan and budget for requirements in the hght 
of the availability of risourcc~ as reflected in this early fiSCdl 

guidance. 

6. Program Obpctiver. 
T h e  Joinr Strategic Operations Plan. Volume 11, IS issued in Jan- 

uary and contains an evaluation. without fiscal constraints, of the 
force levels.  manpower, and associared costs required to execute 
the strategy contained in Volume I as modified by the strategic 
guidance issued by the Secretary of Defense. In June, after review- 
ing the revised fiscal guidance, the Joint Chiefs of Staff issue a Joint 
Force Memorandum, which is in the same format as JSOP. Volume 
11, except that recommended force levels must be within rhe param- 
eters of the fiscal guidance. If fiscal constraints dictate a reduction 
in the recommended force levels. the Joint Force llemorandum 
will also contain an  assesimenr of the risks associared wirh the re- 
duction. Based upon the firm fiscal guidance and the resulting force 
structure contained in the Joint Force \lemorandum. each militat:. 
department submits, In lare June, a single Program Objective \lem- 
orandum, which is a comprehensiie and detailed expression of rota1 
program requirements. The  final stage in the PPB cycle is the 
~ssuancc of Program Decision hlemoranda ro update the Five Year 
Defense Program. Based upon current decisions. the Secretary of 
Defense submits a memorandum to the Sational Security Council 
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and the O 6 c e  of \lanagemem and Budget summarizing the forces 
and capabilities used as a planning base for the fiscal year budget. 
Cam onent services submit their budget estimates in September 
base/upon the first year of the revised Five Pear Defense Program. 
While PPBS has a substantial im act on financial mana ement. it 
has not affected the traditional bu&t proce~s. After fircay decisions 
have been made in program terms, they are translated into the tradi- 
tional budget categories, which follow a functional scheme of or- 
ganization." 

7 ,  P~ogram Change Proposal System. 
T h e  integrity of PPBS is impaired when actual program costs 

exceed the cost ertimater on which program approvals are based. 
To eliminate this possibility, a program proposal change system, 
requiring the approval in advance of the Secretary of Defense for 
any cost variances from the approved program lekls ,  is made part 
of the PPBS. T h e  program change proposal provides a means for 
continuously revising programming and budgeting, and conse- 
quently permits the maintenance at all timer of a current, complrre 
and accurate FYDP. Program change proposals are accompanied 
by estimates of cost and effectiveness and a consideration a i  alterna- 
tive courses of action. Such proposals are reviewed by staff agencies 
of DoD and evaluated by systems analysts in terms of the total 
defense plan.'n 

11. COXGRESSIONAL A U T H O R I Z A T I O S  
A N D  .4PPROPRlATlON 

A .  C O N G R E S S I O N A L  A U T H O R I T Y  T O  
.MAKE APPROPRrATIONS 

T h e  Constitution vests in Congress control over the financial 
affairs of the federal government. Article I .  Section 8, Clause I ,  
gives Congress the power to lay and collect taxes and to provide 
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ior  the common defense and oeneral welfare of rhe U n m d  Starer. 
Congress i s  empowered by Crause l ?  co raise and support armies. 
Article 1. Section 9. Clause 7 gives Congress firm control over fed- 
eral expenditures by prohibiting paymenrr out of the Trensun 
unless a n  appropriation has been made bv Congress "No \lone, 
shall be drawn from the Trearurv. bur ~n Consequence of .Apprapri- 
arions made by Lam, and a regular Statement and Accounr a i  the 
Receipts and Expenditures of all  public Money shall be pubhshed 
from time ro rime " 1-he meaning of this clause was  explained bi. 
the first Secrerar?. of the  Treasury, Aleyander Handton 

T h e  design oi r h e  Canrr~rurion in this p r m ~ s m  , j a r .  2s I C O ~ C C I ~ C .  IU 

S P C Y ~ F  r h w  ~mporrmr ondi.-rhnr the pwpore the Ihmn 2nd the iund of 
C'PI~ t x p e n d m m  should be r rcer rmed h i  I pre\aous I h  T h e  publlc 
~ e c u u t )  1s complere I" rhii pnmculrr. l f  no money can be expended. bur 
for a n  obiter. to ~n ~ X I P D I .  m d  out ai 1 i u n d ,  which rho l i i i i  hi re  pre. 
rcribrd.19 

The  clause i s  thus at the core of rhe concepr of leoislarire c o n ~ r u l  
of rhe pune;  IC conrrirures a limiration on the po&s of the erec- 
utire branch bur does not resmct Congress m apprapiiatine iundh 
from rhe Before any expenditure of public funds can 
be made, there must be an a c ~  of Coneress appropriating rhe funds 
and definme the purpose ior which -the appropriman is made." 
.And i i  equdly iorbidr the making of contracts or  orher promises 
for [he payment of mone! ior uh ich  no appropriation has been 
made. The  purpose of an appropriation. as ell as the terms and 
condirions on which Ir  IS made. are Imarrers solely w t h i n  the discre- 
r i m  oi  rhe In addirion to the power ro appropriate 
money. Congress has the concomitant power ro regulate rhe m a l -  
ing, spending, and accounting for  appropriation^.^^ 
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T h e  provision of the Constitution which gives Congress power 
to raise and maintain an army war not designed to confer on the 
federal government authority to do so, but rather ro designate 
which branch of the government should exercise such powers. This 
provision grew out of a conviction on the parr of the Framers of 
the Constitution that the executive should be deprived of the sole 
power of raising standing armies. For the same reason. they inserted 
the limitation that no appropriation for raising or maintaining an 
army should be available for a period longer than [wo  ears.^' I t  
1s settled that this provision is nut riolated by the appropriation of 
funds t o  remain available until expended for purposes other than to 
"raise and support armies" in the strict sense of the word "sup- 

I t  mould appear to constitute a limitation on the period 
of availability solely of those appropriations a h i c h  are made to 
finance the day-ro-day operations af the military departments. such 
as appropriations for military personnel and operation and mainte- 

E. AUTHORIZATION 

Congressional approval a i  Federal expenditures ior anv glven 
program reflects two separate stages of consideration. each df u hich 
originates In a different standine committee of either House (I) the enactment of subsrantire kgislation authorizing or directing 
the Government to do a certain act or prescribing the powers, duties, 
organization and procedure of an  establishment of the federal goa- 
ernment, and ( 2 )  the enactment of legislation appropriating the 
funds by which this authorization is KO be put into effect. Stared 
another wal-, authorization is the approval of those programs and 
activities for which funds are to be granted; it authorizes a specltic 
program, e.g., foreign assistance, but does not provide the funds 
necessary for  its conduct. Once the program is approved, funds are 
provided in appropriitioni, legislation which grants to the depart- 
ment or  agency sponsoring the program the authority to obligate 
the government to certain expenditures, or what is called "new 

nance. 

24 us CONST. art. I, I 8 ,  E l .  12. 
2611  h a  bccn held ihir  s mnunr i  proilding for rha p q m e n r  of e m i d t i  far 

"le of s parem in constructing g m  2nd orher equipment would be l iu fu l  nlrhough 
thc roydrr. piyrnrnrr were likely to m n f m e  for more thin IUO years. 2 5  OP 
.Arr'r GIN. 103 ( I K U )  Relying on chis eirlier o p m m  ~t us3 held chit ihci i  W I J  

'no legrl o b i i c t m  IO 1 requerr t o  rhe Congress IO nppmpmte fundi 10 rhc Air 
Farce for rhr procureminr of airrrilt and ~CIOBIUIICII e g ~ ~ p r n e n r  10 rernrm avu1 .  
sblr undl expendrd,"4OOI h n ' r  Gr\ i i i  11918) 

99 



67 lIlLlT.4RT LAW REVIEW 

~ h l q a r i o n d l  uurhorir? " .' To i l l ~ ~ s r ~ x e .  ,I n e v  irni! p l o y a m  w c h  
Anrl-Rallliric \ I l i S l l C  S r s t e m  15 

ng l e p s l a r i a n  dci eloped m rhe 
le funds neceasr! for such con- 

The  disriiicrion bemeen  an aurhornatiun and  ,117 ,~ppropnarion has 
srruction musr  be pro, ided by rhc Apyroprintion< Comrnitteei.2' 

priarions Commirtees and  t h e  orher standing c o n i m ~ r t e e r .  and  derer- 
mine the n a n m  of amendmcnra char rnoy t i e  propnicd ro Mi of 
either caregor!- M hile [he!- are onder consideranon. The  r u l c ~  smte  
thar all pri~posals for substanrn e lemilation shall be referred to rhe 
propel commirtee on subsranrire~legi~lat ion-rhus.  for  example, 
anniial surhonzanon bilk for rhe Department of Defeme a r e  re- 
ferred ro the .Armed Seriices Comniirreer-and t h a t  all proposals f o r  
the appropriation of money from rhe  Treaiurv shall be rcferrcd to 
the Appropriations Commirree; rhat the  committees on subsrantire 
le,oularion shall hare no aurhorit! to include in bills reported bv 
them a provision for rhe appropriarinn of money; and rhst. on rhe 
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other hand, the Appropriations Committee has no authority to in- 
clude in bills reported by it any item not preriously authorized by 
I a n ,  unless designed to retrench  expenditure^.^' hloreover, no 
amendment calling for an appropriation i s  in order to a substantive 
bill, and no substantive amendment is in order co an appropriations 
bill. Since the rule is procedural in nature, an otherwise unauthor- 
ized legislative item in a duly enacted appropriation will be fully 
as cffectiie as any other legislation if points of order under the rule 
are waived ~n advance of the consideration of the bill, or if no 
point of order is raised during debate by any member, or if a point 
of order is raised and sustained by the Chair but roted 

Congress adopted this srstem in order to centralize responsibiliry 
for appropriarionr in the Appiopriations Committees of the House 
and Senare. Prior to 1921, the jurisdiction of the Appropriations 
Committees w a s  generally limited to activities at  the seat of gorern- 
ment, while appropriations for field establishments w r e  generally 
the responsibility of various other standing committees. T h e  policy 
of granrino to standing committees on substantive le&tion the 
power to &ort out bills corering appropriations d h e d  fiscal 
responiibiity. On the other hand, to have vested complete control 
oyer the authorization of federal programs as iiell as the grant of 
funds a i t h  which to execute these programs in the hands of a mgle 
committee would hare encrusted to that committee r imally ex- 
clusive power with respect to government operations. Apart from 
the unwillingness of Congress to rest such power in a single com- 
mittee. it w - a i  considered that the \-ohme and variety af work to 
be done was of such magnitude that ic could be efficiently conducted 
only by a number of committees in a position to specialize in par- 
ticular areas of concern. 

It is typical for anniial authorizing Icgislatian to specif)- a maxi- 
mum amount aiithorired for appr~priar ion.~ '  This amount repre- 
sents the maximum expenditure which Congress considers justifi- 
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able in order ro obtain the anricipared l i e n e i i r i  fruin the  a p p r o i d  
program IThile ir IS not incumbent upun the lppropriat ions Com- 
mittees to recommend approprimons m an equal amount. the recon]. 
mended appropriations cannot exceed the authorized sums. The 
m o u n t  finall>- appropriated 1s frequently less  than the  amount 
authorized, since rhere is little need for Conereirional concern n i rh  
regard to compermg demands for funds \;hen authorization billr 
A X  under consideration. On the other hand. the appropriation, 
process inialres  not onlY a further rwiea  of  program 2nd manage- 
)men[, bur the allocatmn of i e s u ~ ~ r c e s  among cimpering programr 
as w e l l  

Only a portion of the apprupriarmor made asailable c o  rhe De- 
parrmenr of Defense requires an annual authoriurian." A p p r o p ~  
ations for mdirary personnel and operations and mainrenance are 
made on the basis of continuing aurhorirarinns in rhe form of basic 
enabling irarutei." I T h h  such statutes replace the need for annual 
authorization of appropriarions. an  annual smutor>-  authorizarion 
IS presently required for rhe arerage a m r e  duty personnel srreiierli 

f each component of the .inned Forces prior ro rhe appropriarior 
f funds for support of rhese Forces. The action o f  the .\ppropri- 
tions Committees in recommending approprianoni f i x  r n h t a r ~  per- 
nnel and operations and maintenance muit reflect the aurhnriied 

strengths in the annual authorization act '' 

C. T H E  APPKOPRlA7IOSS PROCESS 
2 Tranimitral of  the Bndget .  

The President transmits to the Congress durine rhe first tiireen 
days of each r e p l a r  sesmn durine rhe monrh o r  Januar) the na-  
tional budget for the fiscal year beginning on the first of July fol- 

- 
d 4 . h  ~ n n ~ s l  iurhorizarion j i  r c q u m d  fa r  

of a rc r i f t .  r n i s ~ i l i ~ ,  n a l d  ~ s s s e l s  b 4 i ? l b  Pu 

S o t .  329) 

for which sums are appropmwd n n d r i  Oprrmons and \ lamrenance and \ I  
Personnel 111 $01 forth m bracherr before each uile of rhe innu4 budget  IL 
ivbmiired for the 
GO\iRYMLVT-APP 

L '40 86-149. 6 112 
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lowing its transmittal, together with his budget me~sage.~ '  Addi- 
tionally, the President in his discretion is authorized to transmit to 
the Congress proposed supplemental or deficiency appropriations 
which may be necessary to meet obligations incurred on account 
of laws enacted after the transmission of the budget. or are other- 
wise in the national interest.8s Specific information to be included 
in the budget is set forth in Section 201 of the Budgeting and Ac- 
counting Act of 19!1.38 

T h e  various stages of budget preparation described in the preced- 
mg chapter are designed to require the executive departments and 
agencies to  translate their programs and activities into fiscal terms 
so that each activity might be braughr into proportion with all other 
federal activities and into harmonv wirh long-range executive 
policy. and matched with availabl, g&wnment ~esources. T h e  law 
provider only for a comprehensive national budget submitted by 
the President. No officer or employee of any executive agency may 
submit to Congress or to any committee any estimate or request 
for an appropriation unless at the request of either House.'" 

2.  Conmiitteei and Subconnvitteer. 
T h e  budget message and the budget are immediarelv referred to 

the Cornmitree on Appropriations of the House of Representatives. 
T h e  Committee in full meeting considers the budget as a whole and 
formulates a polics with respect to it. T h e  Legislative Reorganiza- 
tion Act of 1970 directs the full Appropriations Committees in each 
House to hold hearings on the budget as a whole within 10 days 
af ter  transmittal of the budget bv the President." T h e  Act further 
requires the committees to  rece&e tesrimanv from the Director of 
the Office of Management and Budget, the Secretary of the Treas- 
ury and the Chairman of the Council of Economic Advisors, in 
addition to such other persons as the committees may desire to hear 
and question. T h e  principal purpose of these hearings is to elicit 
information about overall budgetary cansiderarians and about the 
baric assumptions upon which the budget is premised." Having 
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derermined irs budoet p o l ~ v .  n hich nidi rake rhe form of A derer- 
mination rhar the &tal amount of apprbpriarionr recommended IO 

the House shall nor exceed a srared sum. the work of evamlninr 
rhe budger estimates ~n derail b e e m  For [his purpose. the Con; 
mirree r e s o l ~ e s  irielf inro s u h c o ~ m i t t e e i  

The  Commirree on Appropriarians a t  presenr has $5 members. 
11 from rhe majority parry and ? ?  from rhe minoriti.. Ira n-ork is 
done in 13 iubcarnmirreer of 5 ro 1 2  members each. Budget emmares 
for rhe Deparrment of Defense are considered bj  rhe-DDepartmenr 
of Defense suhcommirree, v hich consists of I 1  members, or  b r  rht 
Subcommirree on \Mitar>- Construction hppropiiarions, \I hlch'con- 
iisrs of 8 members. \lemhers of the Commrree on .Appropriations 
do nor serve on orher cornmitrees ercept in er;rremell rare insrancer. 
membership in the House is large enough to allon CSCIUSII-L sub- 
cornmitree assignrnenrs. 

The  Cornmitree on Approprlpriani of the Senare. w r h  onlv ?t 
members, is roo small LO permit ex:cIu51\ e subcommittee assignments. 
Some of rhe Senare subcommirrees include CY officio members from 
rhe appropriate rranding cornmitrees x i  ho serve 2 s  liaison 

3 .  He.wingi 

The  suhcommirree first holds h e d n n ~ s  on rhar portion o i  the 
budget for which ir is responsible. T t k e  hearmgc are closed ro 
rhe public. hut printed copies of the hearings a r e  made available 
when the session i s  completed The  abjecriie of rhe heariner is ro 
develop a detailed knowledge of the budget estimates. a i  'a basla 
f o r  recommendino appropriahns IO the full cammitree. Tesrimom 
before the subco&itree p r inc ipah  consisrs of that of rhe head df 
the agency. his principal a i s ~ t a n t s , '  his budeer officer. and rhe staff 
of the Office of \lanagemem and Budge; These h-~rnesses vlen 
rheir role primarily as that of program-advacares, thev stress rhe 
equal importance of a l l  irems in rhe estimates and rrro~gi!- appoic 
any reductions by Congress. 

4 Subcoiimiitree and Cormiitree . l inktip 
Mrer  the hearings are completed. rhe suhcommmee s ta f i  compile? 

the mosr significant data concerninm each item in rhe hill, e.g., rhc 
purposes of the program and pimPyear  appropriatms. T h e  iub- 
committee then goes inro e ~ e c u n v e  session f o r  the purpose of mark- 
ing up the hill. The hill is m u t i n i r e d  >rem bi. item while rhe rub- 
commirtee decides on amounts r c  recommend and resrrictioni [ I )  
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place on programs. After rhe subcommittee completes 11s markup, 
i t  w l l  furnirh a report for  use b y  the iull committee and a "com- 
mirtee print" of the bill embodying its recommendations. 

The  commirree rhen examines the items in erecutire session. The 
recommendarions and reporr of the subcommittee are rarely dis- 
cursed in derail before they are approved b! the committee. 

1. H o w  Floor Procedures. 

Under House rules, appropriation bills must first be considered in 
the Commirree of the whole House on rhe Stare of the Union, where 
100 members o i  rhe House constirure a quorum. Appropriarion bills 
are highly privileged; iris in order far a morion to  be made to resolve 
into a Cbmmitree of the ll'hole at almost any rime afrer approval 
of the journal of the previous day for the purpose of considering an 
appropriation bill. 

On the floor, the chairman of rhe subcommirree in charge of rhe 
bill acts as floor manager; he iniriarei the floor debate with a stare- 
men? jurtiiying the actions of the C o m m m e  on .4ppropriarions 
[Then the House resolves into a committee o i  the ll'hole, agree- 
ment i s  first reached rhat general debate an rhe bill shall be h i r e d  
to a cerrain number of hours. T h e  allotted rime is controlled by the 
member in charge and by the ranking minority member on the 
subcommxree. General debate may relate to marreri extraneous to 
the bill. Following general debate, the bill is taken up paragraph by 
paragraph far discussion and amendmenr under rhe "five-minute 
rule." It is ar this point that the House as a whole critically con- 
siders rhe appropriations recommended b y  the Committee on Ap- 
propriarions. Discussion musr be germane to the bill and to the 
parricular paragraph under consideration. Cammitree amendments 
are first raken up for consideration. Commirree amendmenrs are 
themselves open to amendments from the floor. All committee 
amendments are passed, amended, or  rejected before floor amend- 
menrs are raken up for consideration, 

T h e  bill is rhen reported back to rhe House by the Commirree 
of the Whole for a rhird reading, after u hich it is immediarel!. 
acted upon and, if passed, sent to the Senate. \lorion far amend- 
inlent is nor in order at this point. 

6. Senite Action. 

Congressional considerarim of appropriation bills has hinorically 
originated in rhe House of Represenrariver. ?.lrhough rhe Conrtiru- 
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cion apparently requires onlb thar revenue imeasurei originate 111 

the House, thd House claimialro rhe exclusive right ro  iniriate ap- 
propriation legislation. The  House Commirtee on the Judiciar! , 
huwerer, issued rwo reports prior ro rhe adoption of the national 
budget system deciding thar the constitutional power to oricinate 
such leg$lation was not exclusively in the House. The  isice has 
never been finallg resolved, and in rhe meantime the House con- 
tinues to initiate appropriations legalarion. 

the Senate for dealing with appropriation bills 
is substanrially similar to char employed in the House. In rhe House. 
an appropriation bill while under consideration b r  the Committee 
of the \Thole, is open to amendment on rhe morion'of any individual 
member. Under a rule of the Senate, no amendment thar would 
have the effect of increasino appropriarions conrained in a bill ma) 
be proposed until it has bee; considered and approved bv the appro- 
priate legalariie standing committee, unless such amendment is de- 
signed to pur into effect exisring provisions of l a w  

In rhe Senate subcommittee hearings, questionino rends to center 
on the amounts of obligational aurhoiity require; In rhe Budget. 
On the floor of the Senate. debate is usually more extended than in 
rhe House because of [he pri\ilege of unlimited debate. 

The  procedure 

-. Coliferellce Com?ilrrtee. 
After an appropriation bill has been passed in borh the House 

and Smare, a conference commirree convenes ro resolve any dif- 
ferences between rhe two versions. The  conference commirtee con- 
S I I ~ S  of members of the House and Senate subcommirtees that had 
charge of rhe bill, who are appointed b, d i e  President of the Senate 
and Speaker oi  rhe Hause, respectively. The  composition of the 
conference committee is another indication of the extent of the 
power wielded by the subcommittees over che appropriations bi!l. 
If commirree recommendarions hare been alrered by floor acrion. 
the subcommittee members-conferees ma) strive f a r  a return t~ 
rheir orqinal determinationi in conference. 

Soth ing  in the bill can be changed except in areas oi disagree- 
ment, new marrer cannot be added in conference. TThen the t w o  
houses disagree on an  amount for  any given program, the conference 
committee map agree only on an? figure between ihe two extremes. 
I riolauon of this rule sublecrr rhe conference report 10 a point of 
order. 

\Then idenrical \errions of the bill and the report of rhe con- 
ference committee is prerenred for final approial. the bill cannot be 
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amended on the floor of either house, N must be accepted in toto 
or rejected and recommitted to conference with specific instruc- 
tions. 

LVhen the bill has been accepted by both houses. it is cnrolled. 
signed by the t n o  presiding officers, and sent to the President. 

8. Preridential Action on Appmp~iation Legidation 
After final Congressional approval, the appropriations bill is sent 

to the President for  his signature or veto. The  bill m u <  be accepted 
or rejected in its entirety; the veto power of the President, as pro- 
vided in the Conarituti&,'s does not authorize an "item \ a o "  rhar 
is. the pouer  to veto particular items in a bill. Severtheless, the 
President does hare considerable discretionary power over the 
amount of Federal expenditures on the theory that appropriations 
grant authorirv to make expenditures, they do nor direct that ex- 
penditures be'made. In particular. the Antideficiency ?.ct makes 
express provision for the Presidential impounding of funds through 
the apportionment process," by which the President can obtain 
the full effect of an item veto. 

D. CONTINUING APPROPRlATlONS 
XVhen appropriations for the fiscal year have nor been enacted 

by Congress in advance of the first of July, emergency legislation 
must be passed by both Houses in order to finance continuing opera- 
tions of the departments and agencies. It has become increasingly 
necessary in recent years to enact continuing appropriations. For 
example; at the beginning of Fiscal Year 1961 no appropriations bdlr 
had been passed by the Congress. During the 87th through the 
9 1 s  Congresses, continuing appropriations bills were enacted a total 
of 16 times. And the first session of the 90rh Congress was still 
enacting a continuing appropriation on December 20, nearly half- 
\ray through the fiscal year. 
I canrinuing appropriation is enacted as a joint resolution. T h e  

act typically provides funds only for continuing projects or actiri- 
ties which were conducted during the previous fiscal year and for 
which funds would be provided by the appropriation act for the 
department or agency for the fiscal year concerned. In reporting 
the Continuing Apiropriatians Resolution for Fiscal Year 1971. 
the House Committee on Appropriations stated. 
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, -  
h a i e  eypreirrd " ' o n ~  cr~r~ciirn a t  rate 
crerionarv d r o i i m i  o rhe ra i v  i i a i l s h l e  I 

. l o  ~mplcmenr the insrrucrioni of the comniirtee. rhe Oficc uf  
\lanagemen[ and Budeet issued a irateinenr of policv with respecr 
LO the rate of obligatGni to be incurred under rhe .RResoIurion. I t  

EI. p r c s c n m g  IO the maximum m e n i  reaianabli p m i ~ b l a  

The  scope of a conrinuing appropriation resolution 1s illustrared 
by the experience of r h e  .Arm\. during hearinos conducted on the 
department  of Defense Appropriation Bill. f9.J, with regard to  
rhe ciriliani7anon of KP dunes .  The  . l rmr  tested a ciriliani~ation 
program during Fiscal Year 19i?  at a c o x  df S J t  niillioii Inrending 
to fully impiernenr the program on a worldaide basis during Fiscal 
Year 19'J. rhe Army cirrnmirred UYCT S7J 5 million for rhe prograni 
rhrough July 1 1. 19'2 \\ hile operaring under a cunnnuinp a p p r r , ~  
priarion T h e  House Commirree on Approprlationr. in reporrinp 
rhc Department of Defense Appiopriarmis  BdI. 19.3, stared 

The .Arm! adrirrd that  II >nrerprcts the uordir,R of rhe Conrinuing R P C O ~  
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OMA [Opermon  2nd \ lanronmce, A m y l  apprapriarion m III con 

In the o p m m  of rhe carnmittee. rhere 1% no queirion rhar rhir 15 I 110- 

lation of rhe Conrinving R~roivrion undrrirandingi Although Opera- 
uon and \lsmrenance fundi h i i e  heen ippmprmred ~n l q c  IYms fo r  
each scrrice rher have been ]uit!fied by progxamr, projrcrr. and e ~ l i i i t l c i  
w r h m  rhe 'bud& rquerr. T h e  funding of the c l i i l i l n i z l l lm  of KP 
program -as  dwcvoed specifically uith the  Secretary of the Arm) and 
other Army af f ic~al i  during ~s t i rnony  beforc the committee Thcre LJ 

no !u iof i ib le reaim for any m e  i o  believe t h a t  rhr Conrinumg Rerolu- 
r im p m  the Army or rhe other & m i c e &  the  "ghr 111 obllpte f u n d i  
d e l y  rhe pIFm~ire r h i c  ~ p p ~ u p r m t m m  nrr mide far large budger requrrn 
i n d  do not impure iesui ints  as to indiiiduil funcrions Or inems whrhn 

tinumg r.ld"tl""." 

there large Overdl amDYnlS 4 s  

E .  CO.VGRESSIO,VAL ATTEXPTS TO 
COLVTROL EXPE.VDITC'RES 

In  addition to establishing a l m i r  on the authority to  withdraw 
money irom the Treasury by the amounts ret iorth in the appro- 
priation bills. the Congress has recently underraken to ret an overall 
h i t  on the total amount of obligarions and expendirures of the 
Federal Government for a particular fiscal year.'' 

F.  CO~VTRACT AUTHORlZATlOSS 
A contract authorizarion is any statutory authorirv n hich perrniri 

an agency or deparrment to enter into contracts or incur other 
obligations prior ro rhe enacrment of an  appropriation for rhe pay- 
ment of such obligations.'0 This aurhority may be permanent or 
limited ro a fiscal year or years, and definite or indefinite in amount. 

Once used frequenrly for the procurement of m a p  end items, 
rhe use of contract autharizarions today has been largely supplanted 
by multiple-year appropriations. T h e  Department of Defense is 
currently affected, hauerer ,  by certain conrract aurhorizarions of 
a permanent. indefinite m w r e  including. 

( 1 )  the authorit!- for emergency procurement bl- the militar)- 
deparrments of clothing. subsistence, forage, fuel, quarters. trans- 
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porration, and medical and hospital supplies contained in 41 LTT.S.C. 
4 11:1' 

( 2 )  stock fund procurement in anncipation of succeeding fiscal 
year sales under 10 U.S.C. 5 ??lO(b);b* and 

( 3 )  procurement for foreign militarl- sales under 2 2  U.S.C 
I 276!.53 Contract authorizations permir the incurrence of obhga- 
r ims .  hut do not provide authority or funds to make expenditures in 
liquidation of those obligations.'i 

111. AV.AILABILIT\- OF .\PPROPRI.ATIOSS 
A PL'RPOSES FOR W H I C H  AVAILABLE 

Conererr reeks to maintain supenision of Federal programs 
throu& the appropriations process. and rhe enacrment of an appro- 
p a r i o n s  bill constitutes final Congressional approval of the pro- 
grams administered by the department or agency concerned under 
the appropriation. Ar the same time, limitations on that approval 
find expression in the language 01 the acr. These Imiications most 
frequently restrict the purposes and the period of time for which 
the appropriation is made arailable. 

3 1  C.S.C. $ 628 restricts the use of appropriations to the par- 
ricular purposes which the? were intended by the Congress IO 

rerve 
'e.xcept i s  othervise proiidrd by lev. sums appmpnirad far the ,anow 
b r m c h e r  of expenditure m the  public senice rhrll be applied solely to 
the objects for n hich mrdo.  and far no ofheri 65 

Ascertaining rhe legislative intent in regard to the purposes for 
which an appropriation is made available is, of coursc, a matter of 
statutory construction. IVhen the plain language of an apprapri- 
ation is not sufficiently clear to resolve doubts about the purposes 
for which I t  is wadable, resort must be had to iu  legislative history, 
including the committee hearings and reports made in both the 
House and Senate.s' the Conference Reporr,"' and rhe floor debms.os  _____ 
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An appropriation ordinarily not mailable for a particular purpose 
cannot be presumed to be available because the department or 
agency concerned has indicated that expenses for that purpose shall 
be charged to the appropriations, for example in orders for tem- 
porary active Thus, the Comptroller has held that the facr 
that ;he Commandant of the Coast Guard had stated in hearings 
before a subcommittee of the House Committee on Appropriations 
that an appropriation for "Operating Expenses" of the Coast Guard 
was to be charged wirh the pavment of certain claims for pav and 
allowances did not hare the effect of making the approp;iarion 
available for such payments.B0 Similarly, the Comptroller has stated 
that: 

The p e d  presentation t o  rhr Congreri oi p h i  ior z pmpmed p r q m  
and rhe enicmont of specdc authority for tho pzmu1Emenr of cerraln 
of the facdiriir IO bc used t h e i n  15 nor sn accepreble substiwtc for ob- 

ng specific surhonr). for the prmnremenr ai other nonincidcntil fn- 
es m d  IEIIICII ahich c o n i t i ~ l ~ e  pnncipd elemenls of the pmgnm.61 

case involved the authority of the .Air Farce to procure 
communications services for the "Sage" project, one element of a 
continental air detection and warning system. T h e  project itself 
consisted of fire major elements, one of which was the augmenra- 
cion of communications systems already in place and the acquisition 
of new sysremr. T h e  necessary services were to be procured under 
contracts with commercial telephone companies placed during Fis- 
cal Bear 1956, although no actual obligations a o u l d  be incurred 
until the following fiscal year. T h e  Air Force had budgeted and 
obtained appropriations for the first four major elements for Fiscal 
rear 1956, bur had not requested appropriations for the communi- 
cations services since they did nor invalve any obligations. The  
Air Farce had provided Congress with detailed information regard- 
ing the n a m e  of the communications serwces, and had advised 
that contracts were to be awarded during that fiscal year. T h e  
Comptroller concluded that statutory authority relied upon by the 
Air Farce u a s  not adequate, and that the mere facr that Congress 
had been fully informed about the scheduling of contracts was nor 
an adequate substitute for statutory authoritv, parricularlv in rieu, 
of rhe magnitude of the communications rerbices. and e\-& though 

that fiscal year was 

11 id. 
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Hooe ic r .  the Coniprroller has indicated thar the use o t  an appru 
priation under a long-continued practice wirh  the apparent know-  
edee and sanctiun of Congress mas be i-ienied as brmgmg such usL' 
mdhm the conremplarion of cu&m approprimom 

Thc amounts of indiridual iremi 111 the budoet emmares presented 
to  the Congress, on the basis oi which a l u m ~ - s u m  appropriation 1s 

enacted. a re  not binding on the adminisrrarne officers unless carried 
into the dppropriarion act itself."' Thus. if afrer the enactment a i  
a current appropriation an emergencv a m a t m n  develops which 1"- 

dicates the need for a greater expend& of funds under a particular 
earlier anticipared, an aaencj- 01 department i\ 

the aniounri included in 71s a n n  budger presen- 
funds. if  o t h e r a m  a ailable. On the 

i t  to  be expended for a parricular pur- 
budget es&nxr. and such amount i i  

iubsequently appropriated by the Congress. the Cornprroller gem 
erally recognizca the availabiln!- 
pose. e l  en though no erpresr pr 
the air." But v here the amoun 
rhe budget es t ima te ,  iremized ei 
activities which are not carried iixo rhr appropriation l a n e r i q e  are 
ul little ialue m determining t h e  intention of Congress wdh  r&pecr 
to any particular item so eamiated "" Furrher. rhe inclusion of an 
i t e m  in the budset estimates for an mnoi auve 
n u r  orhersise rcaaonahl! contemplared h!- la, 

pmhibited by  laii-and the iuhieque 
h u t  yxciiic rcirrence t o  rhr i t e m  

srarutory a u t h a r y  for the program or rnake the appropriation a i  ail -  

able for  ohlqarmns incurred ~n connection rhereairh '- 
.\n iuthorirarinn act cannor e p n d  rhe availability of subsequenr 

approprintions. m rhe absence of specific prmismni  in such appro- 
priaiionr to indicate such a purpose '' But an a p p p n a r i o n  x i  hich 
rpecifically :eieri rm an  aurhorizarion act has been held to mcorpo- 
rare the proriiioni of the authorization act b>- reference 111 the 
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absence of legiilati\e history to the contrary. Thus, appropriation 
language specifically referring to an mrhorizatian act, which pro- 
vides that appropriations made puisuanr thereto shall remain avail- 
able until expended. operates to incorporate the provisions of the 
authorizing act relatine to the period of arailabilitv bv reference. 
into the provinons o r  the appropriation. Such i k x p o r a t i o n  by 
reference IS sufficient to  overcome the implication of fiscal >-eir 
aradabdiry derked  from the enacting clause of a reeular annual 
appropriation act and also meets the requirements of-Section 718 
of Title 31 of rhe Cnited Stares Code.BB 

T h e  Comptroller has ruled that existing appropriations which 
generally c o ~ e r  the types of expenditures involved are available for 
the cost of performing additional duties thereafrer imposed upon 
the department or agency concerned by proper legal authority.'o 

T h e  Comptroller has repeatedly held that the test to be applied 
in determining whether a particular type of expenditure is covered 
by an appropriation is %herher the expenditure is  reasonably neces- 
sary or incidenr to the esecution of the program or acrivity author- 
ized bl- the appropriation." Thus. an appropriation for the pro- 
curement of srrateeic and critical materials, which was construed 
IO include indefinit; storage until a national emergency may require 
its use. was available for the cost of surfacing an area to be used 
for storage of the marerials, even though the appropriation uiai 

inade in terms only far .\n appropriation for ex- 
penses necessary for the administrarion and en'orcement of the 
immigration and naturalization l a w s  \ > a i  held available for the pur- 
chase and installation of lights and automatic warning devices and 
the erection of obserration rowers adlacent to a boundary fence 
between the Cnited Stares and And a specific appropri- 
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ation for the purchase of pasieneer-carrv~ng automubiles o a i  a t  ail- 
able for the cost of t ransportarh incident to delirery of the ye-  

hicles, to the exclusion of a more general appropriation." The  
purchase of books and published r e p o k  by u a i  leaders, which had 
been determined by the American Battle \Ionurnem Commission to  
contain historical data necessary in connection with the erecrian 
of war memorials, u a s  held to be a "necessarr expense" nithin the 
meaning of an appropriation for the purpoi i  of erecting such me- 
morials.? Smilarly, the purchase of litter bags II as held'reasonabl! 
necessary or incident to the stated purposes of an  appropriation for 
the management of lands under the supenision of the Forest Seri- 
ice..G T h e  Comptroller has held that an appropriation for neceisar\- 
expenses of the Civil Aeronautics Board h a s  available for the pu;- 
chase of airline tickets for use as evidence in criminal prosecutions 
of tariff riolations. since the producrion of eiidence u a s  incident 
to  the Board's responsibilitv of administering and enforcing the 
statute providing for the ra;iff." 

The  lease of land adjacent to a Coast Guard base ior use ai 2 
parking lor for  pritate vehicles belonging to emplo!-ees in an area 
vhere  public transportation u a s  inadequate and parking space else- 
uhere  m a s  nonexistent was held not to be essential to the operation 
and maintenance of the base. The  Camprroller emphaslred char 
transportation to and from the place of ernploynienr is generalli- 
a personal responsibility of the emplovee, and' reasoned that the 
personal inconvenience to emplorees caused b r  the shortage of 
parking space did not s e n e  as a basis for leasin, space at Govern- 
ment expense in the absence of specific authorization..' The  Comp- 
troller has more recently shown a greater deference to the a d m m  
istrative determination thar particular types of expenditures u hich 
normally may be viewed as personal in nature are necessary to the 
day-to-day dperations of an agencv For example, the Corn troller 
has approved rental payments to ;he \IUZ.4K Company L r  "in- 
centive-type" music, aoreeing with the agency- determination thar 
the playing of such m d c  is a "necessary expense" in that IC improves 
employee morale and product i~iry. '~  

" > O C O I ~ P  Gr, 719 (1941, 
76 27 Cmip G m  i i 6  (1948 

1950) 
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T h e  Comptroller General has held that the costs of pursuing the 
claim of a contractor against a subcontractor after the contract has 
expired is properly chargeable to an appropriation made available 
for "all costs in connection with the purchase of electric power 
and energy," at least when the Government has a beneficial interest 
in the proceeds af any recovery. That  decision involved attorney 
fees which would be incurred by a contractor in the trial or settle- 
ment of an action to recover the costs of repairing a defective gen- 
erator from its manufacturer, under a contract pursuant to which 
the contractor agreed to construct a power generating plant and 
the Government agreed to purchase the output af the plant and to  
reimburse the contractor all costs of operating and maintaining 
the plant. 

T h e  Comptroller reasoned that although the purchase of electric 
power was not involved since the attorney fees mere incurred 
after the contract had expired, such fees were nevertheless inci- 
dental to the purchase of power under the contract. Since the fees 
would have been reimbursed by the Government had the contract 
remained in force, payment of the fees could properly be conrid- 
ered an adlustment of the contract price.so 

T h e  principle thar an appropriation for a parricular object confers 
implied authority to incur expenses which are necessary or incident 
to the principal object is frequently invoked in cases which also 
involve a distinction between general or "lump sum" appropriations 
and specific appropriations. 

A specific appropriation is one made for a single purpose; a gen- 
eral appropriation is one made for a group of purposes necessary for 
the performance of a broad function. At the present time, the only 
regular annual appropriations of the Department of Defense which 
are specific appropriations are those which authorize construction. 

The  existence of a specific appropriation for a particular purpose 
precludes the use of a more general appropriation which might 
otherwise hare been available far the same purpose, and the ex- 
haustion of the specific appropriation does not authorize charging 
excess payments to the general appropriation.P1 On the other hand, 
where either of two general appropriations may reasonably be con- 
strued as available for expenditures not specifically menrioned under 
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richer-the administrative determination as to  which appropriation 
wil l  be charged is penerally not open to  quesrion-e.;cept rhat m i i -  

~ i s t e n r  use of t h e  appropriation mtiall!- charged is rheresfrer re -  
qumd.a2 

.4ppropriatioor for the constructmn or improvemenr of public 
propcrry muir be specific. The Cnired Scares Code prorides ' ' 

i r e a w n  approprmred ior h e  i p e c h c  purpose 

I hus. aurhorm for constmction ordmardy may not be implied 
from i n  appropriation of the deparrmenr or agency concerned as 
necessary or  mcidenr ro irs ~mrrnal duties or functions 

I I I  15 t rue the-  the appiapriatmr ni 
de ior 'neeceiiar! e y e n i r i  char phrase 2nd siniilar ph 
con,rrued 13 referrmg t c  cuzrent or 1 

n m  w broad c n m  h io ~ n c l u d e  rhe cos t  of co 
m m g h  io con e 'equiiPmenri ai J P C  

-I he Comprroller General has held t h a t  nuthour? for  t h e  coLI;\mc- 
non of an mdustrinl facdiry for use in maintaining railruad rank 
cars used for t h c  rraniportation of helium gas could nor be mierred 
iron, a s u t u r e  B hich established a "Special Hellom Production 
Fund" for r h e  purposes uf "acquirmg. admmistering. opersring. 
mainramng. and deiclopin,o" helium properries '$ The Comptroller 
iinted rhat n h d e  a reparare pioiision of rhe stdrure authorized rhe 

of f a c i l 1 r ~  for rhe r ran ipar ta tm of helium, t h e w  

I C ~ m p  Gin  

~ ~ ~ ~ _ _ _ _ ~  
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approprlption had been made had no necessary relation to the con- 
duct of foreign affairsne 

T h e  Comptroller has occasianally permitted the use a i  a general 
appropriation to consrruct buildings a h i c h  are of a temporary 
character a h e n  the consrrucrion bears a direct relation KO the work 
to be performed under the appropriation, and when rhe buildings 
"are so absolutely essential that a failure to construct them would 
render it impossible to accomplish the purpose for a h i c h  the appro- 
priation was T h e  Comptroller has also held that an 
agency's appropriation is available for necessary stIucturd altera- 
tions in a public building incidental to the installation of special 
purpose equipment necessary to the performance of the agency's 
functionsee P n d e r  this principle, the Comptroller has approved 
the charging of an appropriation available for the purchase and 
installation of X-ray equipment with rhe cost of structural changes 
in the building in which the equipment is to be insralledn0 

T h e  question of what constirutes a "public building" 01 "im- 
pro, emen<' within the meaning af Section 1 2 ,  Title 41 of rhe United 
Stares Code has been rhe subject of several decisions, some of which 
lhare been summarized as fallows: 

In ~ o ~ u ~ i n g  this imtuie I! his been held rhar such item3 'eliring IO 

I n  that decision, i m p  alterations to a building formerly used as a 
hospital in order to make P suitable for use as an office building 
were held to  conititore a "public improremenr." B i  A quonset hur. 
40 x 100 feet in dimensions and attached to a concrete base.'* and  
ctorage buildings of frame construction on a concrete basee3 hare 

117 



67 MILITARY LAW RE\ IEB 

been held KO be "public buildings ' Un the mher hand. special-pur- 
pose iaciliries. such as a resting facht)-  to  be used f o r  the prorecrion 
of personnel from radiation exposure on a mineral research prolecr" 
and an automated se l f - se r i i ce  postal u n i ~ @ ~  n e r e  held nor to  COII- 

sriruce public buildings or mproiemenrs .  hl though the tesring 
iacdiry consirred of a SO-ioot n e l l  beneath a chamber 6 feet i n  
diamerer fabricated of high-deniit>- concrete and SO inches chick. 
rhe Comptroller concluded rhar i c  " v o u l d  nor resemble a buildinp 
in rhe ordimx>- sense of the x o r d .  , . ' ' w  The s m t  reasoning n '15 
applied to an  auromared poiral u n i ~  consoring oi 2 f 
14 iter long and 6 feet wide and containing vending 
orher equipment, where rhe Comprroller stated 
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used for only a remporary period hare been held nor to be public 
buildings or impro\-emcnts,ln’ 

T h e  Comptroller has ruled rhar Section I! prohibits the use of 
federally appropriated funds in connection with public imprave- 
ments on state property, reasoning that if s p e c s c  legislative author- 
icy IS required with rispect [ o  imprawnenra on federal propert>-, 
then a fortiori, specific authority is required for improvements on 
stare Similarly. appropriated funds are not available 
for public improvements on private property. However, the Comp- 
troller has permitted the use of Government funds [ o  finance cer- 
tain alterations to a contractor’s property. where the improt ements 
are made to secure an end product and are reasonably incident and 
necessary in the execution of the program for which the appropri- 
ation was made: 

As rrircd nboio. rhe arrablrrhed rule  is rhar appmpriarod funds ordinrrri) 
mny not be used for permment ~mprovomenri to p n w e  property un. 
l e s  specifically avrharired by l s ~ v  T h e  d e  i s  one af pollcy and nor of 
posirrie lax.  coniequonrly. such mproremenn ere nut regarded IO be 
prahrbiad m 011 cases. Section 122 of she Economy Act, ss mended .  
4c CS.C. 2-8~). ~ e l m n g  co the amount that may be expended for ~ e p u r s ,  
a i r e r s tmi  and imprmernmrs. to leased premises, ID &cr. c o n i i ~ f u t ~ ~  
limirad exception 10 rhi  d e .  
In addinon, the decwonr of the accounrmg officers h m e  ‘ecognlzed rhar 

norwirhirinding the rnls. mprovemenrr of I pemananr chnracrer on 
land nor ouned by rhe Government are pimisrible I” excepnond CBIEI. 
Tha t  13, I f  ~ppmprirnoni orherwire available rherrfor. proiided such 
I m p r a i e m n n  are determined 10 bo incrdent to and eseniiil for tho 
accompl~ihrnenr of the authorized purposes of t h e  ~ppropriarioni.  rhar ex- 
penditures for such P Y I ~ O I O E  are in reasonable srno~nis and the i rnp ro ie~  
menis 21e used far rhc principal benefic of the Gorcmmenr. and pmvided 

Congress prorides for a periodic review and justification of pro- 
grams by placing rime limitations on the axailabi1ir)- of funds. Since 
Congress is concerned in the appropriations process only with the 
granting of new obligational authorit!, and doer not determine the 
level of Federal expenditures for a n i  g k e n  fiscal year, time limi- 
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but une\pended ba lancc i  uf all mnaal and multiple-year approprld- 
tiom of the agenc5- lose their f iscal v e x  identity l i ir expenditure 
purposes."" Each ;uccessw iccount &nms a\ ailable 14 irhout fiscal 
!-ear limitation for papment of obligations chargealrle against an\ 
uf the appropriations from n hich rhe succcswr account n as derived. 
Payment o f  obligations may Ibe made nithuur reference to thc Gen- 
eral .\ccounting Office, excepr those 11 hich i n r d \  e doubtful qucs- 
r i m s  of lm or fact."' or arc barred b!- the stxute linixations,l'. 
or ah ich  are required b>- statute ur regulations pramulgated b!- thc 
General Accounting Office or decision of thar Otficr tc  Oc settled 
111 the G.40 before payment."' 

Cnder prior law. erpendirurrr from A fiscal !ear appropriarion 
could be made adrniniitratii-el! only for an additionll two years 
. h e r  the close of the fiscal year or years for hich the appropri- 
, i t ion v a s  made. Upon the erpirarion of this nr.i,-year period. the 
appropriation \VAS said to "lapse"; expenditures fruin a lapsed appro- 
primon could be made only i f  the General .\ccoonring Office firit 
certified the payments to  be lan-full~- doe."' 
I multiple-year appropriation is governed b! the principles our- 

lined above. eucept that the appropriation IS arailahlc f u r  obligarions 
ioi a definite period in cxccss of one fiscal !-ear."' 

''A permanent or 'nu year' appropriation u available for obliga- 
tions for an indefinite period of time until ( I )  the appropriation 
has been 'eyhausted'-that is full! obligated. or ( I )  no disburse- 
imcnts hare been iiladc ant of the appropriation for two f u l l  con- 
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securire fiscal years or (1) whenever the head o i  the agenc! con- 
cerned determiner the objectires for which the appropriation \vas 
made hare been accomplished." 

C. D O C U ~ M E S T A T I O S  REQUIRED FOR 
RECORDIA'G A S  OBLIGATION 

Section 1111 of the Supplemental Appropriation .Act of 1915''- 
resulted from the conclusion of the Conereis that loose practices 
had grown up in some agencies with respect to the recording of 
obliprions in situations where no real obligation existed. and that 
by reason of these practices the Congress did not hate reliable in- 
formation in rhe form of accurate o b l i p i o n s  on uhich  to determine 
an agency's future requirements."' T o  correct chis situation. sub- 
section (a )  of the statute establishes legal criteria for determining 
the validitv of an obligation, and subsections ( b )  through (e) pre- 
scribe procedures for reporting and certifying amounts of obliga- 
tions to Congre~s."~ 

T h e  specific legal criteria are intended to encompass all rvpes of 
obligations incurred in the conduct of gorernment actit ities and 
have the effect of limitmg the recordable amount of an obligation 
to the legal liabilitv o i  the garernmenr ar the time the obligation 
IS creared. Common to all the criteria IS a requirement tha; each 
obligation be supported by some form of doctimentar!- eridence a i  
the rransaaion creating it. 

Section 1 3  i 1 (a) provides that no m o u n t  shall be recorded as an 
obligation unlcss it is supported by documentary evidence of. 
m r e T  alia.  

t i )  1 bmdmg agreemrnr ~n urm"g b m e e n  rhe p m m  thereto. imcludmp 
Goiernrnrnr ~genciei. m 1 manner and form m d  for 2 p u r p w  mthorized 

LLlld, 3 1  U5.C. $ 7M (1970) !originilly marred 8s Art of J v l r  2 5 ,  1956, I 6. 
70 Scar. 649) .  

U7Srcoon 1 1 l l ( a i  of <he Act of August 2 6 ,  1954, 68 Slit  810 (15541, 0, 

m i m d e d ,  11 LMC. I 1 0 0 ( r )  (1970). 
l l 8F iv~ \cur .  \ IAXA~UEX~ IT mr Froriui G o i n r ~ z h r ,  S D a  No. 92-30, 

52d Cong.. l i t  %e. (1971). 
111 Subsection !b)  mgmr l ly  q w e d  mnud agency reports TO the Chiirmrn 

of the H o w  and S s n m  Commirtoi~ on Apprapniriaor,  the B u r ~ a u  of tho Budgcr 
and the General Accounring Office of obligirioni m d  unobligated bil incei under 
each appcoprirrion and fund of the ~ g o n c g .  Secrion 2 1 0 ( 8 )  of thr Generd Govern- 
mrnr M a t t e n  Apprapriirian Act, 1960, 71 5rrt. 167, 11 USC. $ 2 W b )  (1970) 
ruhruruad for fhrr reporting requirement I simplified reporr to the Bureeu of the 
Budget, when iubmliring requem for ~ppropriacioni, certifying the val#d>cy of 
obligations prex~iauilu recorded in accordmce w c h  I I l I l ( s1  
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by iiw execwed beiore the expiration of rhe period of l ! l d  
obligarion of rhe ~pproprisuon 01 fund concerned for spec'fic goods 
to  be dehe rod .  r e d  p m p e r ~  to be purchased or leased, el uork or 
i c i i i c ~ ~  IO be performed, or 

!4) an order iriued pucsumt to s lax w h o r i r m g  purchases uirhour ad- 
v imi ing  %hen necersmfrd by public exigency 01 for perlrhabi. rubimence 
supplier or a i ih in  specific monetary limimiioni 01 

( 6 )  s lhabilrry which ma? remit irom pending iirigarion bioughr under 
wthoriry of io%,, 01 

(8)  m y  orher l i g d  ImbdiV of rhc Uniied Srrrer sgslnsr an 1ppropm 
tion m fund legilly wiilible rherafor.180 

. . . .  

, . . .  

. . . .  

Section 1311 ( d )  provides that no apprapriarion or fund which 
is limited for obligation purposes to a definite period of rime- 
annual and multi-year appropriations-shall be avdable  for expendi- 
ture after expiration of the period a1 availability except far liqui- 
dation of amounts obligated in accordance with subsection (a)."' 
As a consequence, the recording of an obligation has principal sig- 
nificance as a basis for the expenditure of fiscal year appropriations. 

Section 1311 (a) ( 1 )  precludes the recording of an obligation 
unless it is supported by documenraw evidence of a binding agree- 
ment between the parries. It is no; necessary, however, that this 
binding agreement be the final formal contract. The  primary pur- 
pose is to require that there be an offer and an acceptance imposing 
liability on both 

The  agreement must be executed within the period of availability 
of the funds to be charged. Most of the problems in connection 
with this requirement arise because evidence of either an offer 01 
acceptance within the period of availability is lacking. Although 
the successful offeror may not have executed the contract docu- 
ment within the fiscal year, a notice of award mailed to him with- 
in the fiscal year is sufficient if the resulting contract incarparares 
all the terms and conditions of a written offer without qualifica- 

1~oSEcrion 1111(1)!1), (41, ( 6 )  and ( 8 )  of the Act of Augurr 26, 1V54. 68 
S m  810 (1954). 01 m e n d e d ,  11 U.5.C I z w ( a j  i1v7oj. 

i l l  This iubiecrion codifies w i i u  decmooi of t h e  Comprroller Genord tu riu 
effect that snnud and muki-year approprisuons a n  sri i l ible only 10 liquidate ob- 
ihgarions whercin P valid ngreernenr w u  entorod into within the period of w d  
abdiry. See, <.E., 16 COUP. GEN. 17 (1916) m d  w f h o i i d e s  therein cited. 

IP1H.R. REP. No. 2661. B1d Cang., 2d Sess !1954) 1% See 0110 1V COMP GE,. 
SIP. 811 (1960). 
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t ~ u n ; ' ~  bur d norice of d u  ard incorpuraring m u d d c a t i m ~ a  of rhc 
vffer orally a p e d  to during negoriariunr is nor sufficient."' .A 
unilateral contiacr does nor qual i f r  as a n  obligation where perform- 
ance does not begin uotd airer th; close o i  the fiscal year sought t o  
be charged '2s 

Section 1 1 1  1 does nor chance the rule that fundi which are o w -  
nill>- obligated with the cost d a conrracr w h s h  i s  thereaiter re& 
neted for default remain ara i lah le  for a replacemem contract ere- 
cured after the fond, have o rhe rum expired iar obligation purposer 
In this circumstance. the statute i s  a m s f i d  b i  rhe or ipnal  contract. 
executed within the period o i  aiailabilit 
cation, howel er ,  to  an  entirely new and separate undertaking. 
r x h  2s a personal ieriicer contract.'2- 

TVhere the award of a contract is made under such cucumstances 
that IC 1s l a m  derermined ro be mra l id ,  the funds commirted ior thc 
wiginnl aaard  are no longer available for obligation with rhe cost 
of a i a l i d  and binding contract executed aiter rhe period o i  n a i l -  
abiIir!- has erpired."' T h e  Comptroller in such cases has recog- 
nized a dirrincrion between conrracts rhat are ioid and rhoie tha t  
are merely ioidable ar rhe elecrion of the Gorernmenr.'" I n  the 
e i e n t  tha; a contract i s  merel\- roidable, the rubmut ion  of a dif- 
ferent contractor upon an offer rubmitred in response to the same 
sd icmrmn has been held to properl!- obligate the funds of the same 

T h e  agreemenr m u t  be one ior specific supplies or  suricei .  At- 
cordinglv, fundi should not be obligared on the basis of an msrru- 
menr which states the work to be performed in excessively broad 
terms and 1s subject to numerous amendments which mill proride 
more specific work directiver.ls" Similarly, an indefinite deln e n  
contract which contains no minimum guaranree but merely pro- 
vides for an crrimared amount i s  not sufficiently 

f iscal  >.ear 
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T h e  incurrence of a contingent liability does not give rise to an 
c~bl igat ion. '~~ In deciding that a proposed liabilitv clause to be in- 
cluded in aircraft rental agreements which uwuld'fix absolute liabil- 
ity on the Government did not qualify as an obligation under Sec- 
tion 1311, even though it did nor create an indeterminate liability 
of the type prohibited by the Antideficiency Act since maximum 
liability would be measured by the fair market value of the aircraft. 
the Comptroller stated. 

W h r r r  I CI~YIC of rhii nature  is included in P canirsct. there is dueyr  
the poiiibiliv oi pigment rhrreunder being required T h s  bare p0111- 
biiirj done 1s not iufficienr ro require r c c c p t m  rhoreoi b y  errabliihmenr 
o f  8 nrene ,  ~ n l e i i  m d  until some C I ~ E Y ~ I ~ C I  mies  from i h i c h  I! 13 

npparenr that a demand under rho clause m y  be rnede133 

Similarly, formal claims for equitable adjustment in the contract 
price under the "Changer" or "Changed Conditions" clauses of the 
contract do not create recordable obligations."' 

Section 1311 determines only when an  obligation may properly 
be recorded; it does not affect other rules relating m the obligation 
of funds, particularly ai  to which fiscal year is chargeable.'sfi T h e  
Comptroller has commented on the relationship between Section 
I 3  I 1  and other laws as follows: 

There  can be no daubr bur ihsr whin  8" diglbic pmui imployre mskcs 
sn expcndimrc or !"cur% I debt far rhr acquisition of piercribed itemi of 
vnliorm dress 10 uhich  i l l o w i n ~ e ~  21- applicable-unhn the scope 2nd 
moner~ry iimiiiiions of rhe F e d m i  Employee Unifarm hllowusncr Act 
and the regulaciani 2nd ~ ~ J C ~ Y C I C O ~ J  irrued thereunder-the Gorernmrnr 
1s obligated IO reimburse him. T h e  obligation s r m  simuimneouiiy with 
chc miking of thc cxpendrmre or the I ~ C Y ~ C E ~ C I  oi the debt T h e  i ict  
rhri the mcordmg oi the obligrdon or thc payment rhcrcof c innm bc 
made until ccriiin dacumrnrrry errdenel is r r c i w r d  ii immmr i i i  into- 
f i r  s3 determining when the obiigirion i r m  m d  the fircsl year appro- 
prmrion chargeable rherewnh. 
. . . T h r  ~ppropriarion chirgrabic wrrh rhe cmt ai rhe uniivrnii IS the m c  
cumnt ly  svdsble II thr time the obligrrion is 8neurrrd. l e ,  u h r n  rhr 
expendimre IS m i d r  or the debt 13 incurred by the employee concerned. 
even though I D ~ C  addrrmnii idminimir ive  work m d  expenic will be 
involvrd.la0 
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Further. a n  obligmon parportedly incurred againsr annual fundr 
which 1s not inrended to fulfill a bona fide need of thar year IS nor 
a ialid oblioarion. even if documentary eiidence of a binding aeree- 
ment in w k n g  for specific supplies 01 services E available.". 

The enmrnenr  of Secrion 1311 prompted the Department of 
Deiense to promideate a directive prescribing specific rules f o r  the 
recording of oblig&nr ' I '  The  salient prm;iions rof c ~ ~ r i e i i t  g i l d  
m c e  w r h  respect to conrractiidl diligarions are sommarized belon 

J Firni Fixed-Pnie Coiitrdcti 

Obligations are recorded for the r o d  fixed price 

2 Fixed-Pr ire  Coiitr,<cti -,it/> E~.cdi tmi .  Price Rederrrniiii,itioa. 
or inceiitize P l O i i i i U 7 i i .  

Obligations are recorded for the total fixed price, or the targrc 
g price 1x1 the case of a contract with rederermmatmn or 
e f a t ~ r e s . ' ~ ~  \Then a contract has both a target price and 

a ceiling price, obligarionr are recorded for the targer price 

3. Indefinite De1i:'rr) T?pe C o i i t r ~ ~ t s .  
Obligations for definire quantit! contracts are recorded on thc 

basis of mdnidual delnery orders. either n hen issued or v hen 
accepted in wiring, depending on the [ernis of the canrracr. Under 
mdefinire quanrir>- con t r~cu .  the initial obligation i s  recorded in  
the amount o i  the stated minimum quantity: obligations are there- 
a i m  recorded an rhe basis of the issuance of an order. Oblipations 
are  recorded under requirements contracts as each order is issued 

4. Coiitrjcti Azctboriziiig l'nriitioiii zn Qii.inti!ies to  be D e i m r e d  
TThere the conrract aurhorms variations in quanut! . for ehample. 

includes the contract clause found at Armed Seri icei  Procurement 
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Regulation 7-103.4 or 7 - 6 0 3 . 2 7 ,  obligations are initialls recorded 
for the price of the quantity specified for delkers. ixclusive of 
permitted variations, and are adjusted to reflect the price of the 
quantity actually delivered and accepted. 

1. Cort-Reimbu,.renie~it and T i m  mid .Materia/ Connactr. 
An obligation is initialll- recorded u hen the contract is executed 

in the amount of the total estimated cost stated in the contract. bur 
not in excess of the maximum current liability shoun, including the 
fired fee in the case of a cost-plus-a-fixed-fee contract. the target 
fee in the case of a cost-plus-incentire-fe~ contract. or  the base fee 
in the case of a cost-plus-award-fee contract. 

6. Letter Contracts. 

[Then the offer and acceptance are sufficientlv specific and defini- 
tive to show the scope and purpose of the contract finally to be 
executed, a letter contract and amendmenra thereto accepted in 
ar i t ing by the contractor constitute sufficient documentary eri- 
dence to support the recording of an obligation."0 h n  obligation 
is initially recorded in the amount of the stated maximum lhI i t ! -  
in the letter contract rather than anncipared liability under the 
definitized contract, and is adjusted to reflect the amount agreed 
to upon definitization. 

7.  Rentai Agreeiuentr. 
The  amounr recorded as an obligation under a lease or rental 

agreement for real or personal property is to be based an the terms 
of the agreement or on a w m c n  administrati\e determination of 
the amount due under the provisions thereof. 

Cnder  a rental agreement which may be terminated by the gov- 
ernment at any time without notice and uithout incurring any obli- 
gation to pay termination costs, the obligation shall be recorded 
each month in the amount of the rent for that month. 

Cnder a rental agreement providin for termination uithout cost 
upon giving a specified number of favs notice of termination, an 
nbligatinn shall be recorded upon execition of the agreement in the 
amount of rent payable for the number of days  notice called for 
in the agreement. In addition, an  obligation shall be recorded each 
month in the amount of the rent payable for that monrh. TThen 
the number of days remaining under rhe r e m  of the lease i s  equal to 

140 id. 

127 



67 MILITARY L A B  REVIER 

the number of davs advance not~ce required to terminate i t ,  no 
additional abligaridn shall be recorded. 

Cnder a lease or rental agreement proiidmg for 2 specified par -  
mer.! in the event of termination, an obligation shall be recorded 
upon erecution of the agreement in the m o u n t  of the specified 
tnininium payment. In addition, an obligation shall be recorded 
each month in the amount of the rent payable for chat month 
\Then the amount of rent remaining payable under the terms of t h e  
aereement is equal to the obligation recorded for the pavment in 
&e event of termination, no additional monthly obligation shall bc 
recorded. 

Under a rental agreement which does not contain a termination 
clause, an obligation shall be recorded a i  the time of its  execution ~n 
rhe total amount of rent specified ~n the agreement even rhough 
the period of the lease evrends into rhe subsequent fiscal !-ear. 

8. C b m g e  Orders. 
Change orders inrolvine increased costs m a r  be recorded 2s obli- 

rations at the  time of treir issuance. if the’Gorernmenr has the 
Fight unilaterally to issue change orders under the contract. h c -  
carding]?, rhe estimated value of such order should be indicared on 
fiscal copies to be used to record the increase or decrease m the 
amount of the obligation, sublect to further adjustment upon de- 
rermination of the amount of the equitable adjustment to which the 
contractor is entitled. 

9.  Trnt i i~iar ion o j  CoiirrJcrr for Conrenience. 
\$’hen a contract is terminated in whole or in part for  the con- 

venience of the Government by the giving of a Sot i ce  o f  Termina- 
r i m  to the contractor, the obligation recorded for such contracr or  
agreement shall be decreased in an amount which mould resnlr ~n 
an outstanding oblieation under such contract or agreemenr a u f i -  
cient to meerrhe  &tlemenr costs under such termination Such 
obligation shall not be decreased below the amount shown by the 
estimate made by  the contracting officer, bared on the berr etidence 
then available, of the amount due as a result of such termination 

IO. Orders Required b y  Law to be P h c e d  ui th  J Go:,eresient 

A n  order required b) IN to be placed w t h  a Goi-ernmenr 
agent!-, such as an order required to be placed u i t h  Federal Prirori 
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Industries,"' the Government Printing Ofice,"' or General Services 
Admini~tration,"~ shall be recarded as an obligation by the order- 
ing agency in the amount stated at the time the order is issued. 

11. Project Orderr. 
A project order issued to a component of the Department of De- 

fense or to another government agency under the United States 
Code'" is recarded as an obligation in rhe amount stated in the 
order when accepted in wir ing.  

I? .  Econoiiiy Act Orderr 

An order issued to a component of the Deparrment of Defense 
or to another Government agencl- pursuant to 0 601(a) of the 
t c o n o m v  A d 4 >  is recorded as an obligation ~n the amount stared in 
the arde; when the order is accepted in writing. 

i3. .l1ditvj Interdepmmiental Purcihre Reyzreitr I.M/PK'r). 

Alil i tdry Interdepartmental Purchase Requests ( AIIPRs) consti- 
tute authority to procure supplier or services in accordance with 
sinele department procurement assignments between components 
of ;he Department af  Defen~e."~ Contracts or orders a m r d e d  by 
the pracuring component are required to cite the funds of the re- 
quiring component. "direct citation," except in limited arcurn- 
stances, for example. it is  not considered feasible and economical 
bj- rhe procuring component to do so,14i in which case the funds a i  
the procuring component a re  cited "remmbursable procurement." In  
a direct citation procurement. orders are recorded as an obligation 
againsr the appropriation of the requiring component when notified 
in xr i r ing that the contract or order has been executed or a copy 
of rhe m n t c x t  or order has been received by the requiring com- 
prmenr. In a reimbursable procurement-when rhe order provides 
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for procurement on a C U L I ~ T ~  funded b! rhe procuring department 
and does not separately cite rhe iunds o i  rhe  requiring componenr- 
the contract or order is  recorded as an obligation by rhe requirine 
component when rhe order is accepred ~n n-ririnp. 

D .  ROSA F I D E  S E E D S  
.A basic limiration on rhe a, ailabilitv of annual or mulriple-iear 

fiinds is thar such iunds mal-  he abllgated onlv ro fulfill a b o n i  
tide need of rhe fiscal ) e a r ' o r  years for nh ich  the iunds u e r e  
approprixed.'" This does not necessaril! mean thar goods and 
ieriices procured n i rh  annwal iunds musf be delivered or performed 
m thar fiscal year, so long as the need ior the goods or services 
m s e  during (he fiscal y ~ a r . " ~  In rhis connection: rhe Comptroller 
General has stated that. 

t I O "  I D  111 IlI"aIl0nS 150 

Kelatii el! firm p d e l i n e s  cuvering most sirumons can, hon ever. be 
ewapolated from the decisions o i  the Comptroller. 

I Performance Beyomi the Fiscal Yedr-Supp!~ C o m m t r .  

Quemons concerning wherher  a c o m r ~ c t  fulfills a bana fide need 
o f  the fiscal !car iar  which annilal appropriations are made necei- 
srrdy arise onl>- ahen contract performance takes place at learr 
partially beyond rhe fiscal vear. 
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Careful attention must be given to scheduling deliveries under 
supply contract [ o  avoid eyrending deliveries to such an extent that 
the supplies may be presumed not to satisfy a need of the fiscal 
year.1b' Ii'hen the delivery schedule precludes any deliveries until 
the following fiscal p r ,  it may be concluded that the contract was 
made in [he prior fiscal year &irh the sole objective of obligating 
an +ring appropriation and that the supplies are not intended to 
fill a bona fide requirement of that !-ear.'" 

On the other hand. a need ma)- arise and be conrracted for in one 
fiscal year but delireries may be postponed until the following fiscal 
year because of required lead time. 

[ > + l e  recognne , rhai cerfim mirerial may be needed ~n the fvrvre 
u h e n  related uork 01 pr~ce r se r  ~urrmt ly  under ~ a y  may be complrred. 
If material vlll nm be obtainable on the open m a i l e r  nr she rime 
needed for USE, a c m r a c r  for 17s delnery uhrn nredsd mny be considered 
8 bona fide need of the f i sca l  year m which rhe c ~ n t r i c r  15 made, provided 
the ~ i m e  lnc~rvenmg beween  ~ m m c c i n g  2nd delnary is ~ O C O I I I I ~  fo r  
production or fabrication of rhe mifer11l.153 

or because of unforeseen delays in contract performance.'J' But 
ii an e.rcessiie period of rime inreryenes between contract award 
and performance. particularly for standard commercial items readily 
available from other sources, the contract will not be regarded as 

~~ 

161 I 3  C o w  GEA s7 (1953) Idelirery schedule m e n d e d  irom June through 
thr  bria of additional fmi iindirig i o  r i iabl i ib  // bono 

nirnf fm t h e  prior flirrf ) e a r ,  \Is. COIIP. Grw B-115716 
Cahis GF\.  6?8, SI0 (1959). w h m  the Comprroller rrrtrd 
rn." "Dt be IOk. . . t .  th... h " d .  ."ew o b l > . m d  d v m s  LhS 
I . ,Di  to ** I..+ *lo m m t k  Of the 8 1 4  w.7 d"r>"n V h h  

Ih. limiUtlon 0" the /nEYrr,nl a, oblil.tion, ConUined i" aectio. 611 ot the D*D.rl- 
msnt 0, D d e n l c  *II.OD.i.Lmn *rt, 1158. i l  SLSt. 821. V.8 O D * n t l " *  

112 !I COMP Grr. 1159 (1911) 

XThui,  rhe Compriollor General approved payment under e c o o s ~ r u c o ~ n  
C O I ~ C I  for aork perfoimod 10 the fiical year falloving i o  I X E C U O O ~ ,  since the 
Gmernmenr a ra rded  rho conrrrcr 8s expedinourly I$ possible and hid ipecificd 
rhar uork vis TO commen~e within rbe fircsl year bur experienced delays in 
m t d l i n g  ~ e m m  Govemmenr prop~r ry .  I Cawr. Gi,. '08 (1922). Shmdarly. r b  
fundi rurrent as of the dam of e x ~ ~ u t i o n  of a c m m c r  for rhr mnspommon of 
household qadi %ere properli c h q m b h  i i n h  the coli of I P ~ I I C ~ S  not rendered 
unnl the follmiing fircil ye81 because rhe emplo)eor inbol,ed filled m k i i e  
d r r b l e  ~ U U ~ P I I  II rhe new l o ~ ~ i i o n  x i th in  the 6 i c d  !PSI 20 CO\IP Gr,. 4 j 6  
( 1 W l i  S e e r ' i o 2 1 C o ~ ~  GE,. ti! f l 9 i i i  

168 17 COW GEY. 155, 159 (1957) .  
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iarirfying a requiremenr ui rhr fiscal yeir  for  which the f u n d s  u c r c  
made available.15' 

2 .  Xepluceiiirnt of Stock 
Fiscal vear funds ma) properly be obligared to replenish aroch 

used duriiig rhe fiscal year. even chough rhe replaceinenr i t e m s  may 
nor be delivered or used unril rhe following fiscal year, on rhe rheor) 
char 3 requirement for a conrranrly maintained lerel of imenror! 
IS a bona fide need.'qe "Srock'' in rhis connection is generally Iim- 
ired ro "readily available common use srandard irerns," and does not 
include i t e m s  'v hich are specially creared for a parricular purposc 
and xthich require 2 lengthy period for producrion."' The Comp- 
rroller has quesrmed whether rhe purchase of articles which are 
retained in rrock for  more rhan a w a r  prior to issuance for acrudl 
w e  rariifiei a bona fide need.lj' Tie replacement of stock argument 
obLiously has no applicarion 11 here no srorage facilities erisr or  rhc 
"invenror?" 1s used upon 

3.  Pe.fonnonce R e j o n d  t b e  Fiicil Year-Serr.ice Conrrictr. 
Conrracrs for senices are generally chargeable r<i rhe appropii- 

x ion  current a t  the ~ i m e  such services are acrually rendered T h e  
Comprroller, however, has recognized rhar rhere are circurnsrdnces 
in 11 hich a need arises for services 9 hich bv rheir narure cannot 
feasibly bc divided for periurmance m sepsr;re fiscal years. and so 
has held rhat the question of when a need f o r  sernces arses- 
wherher rhe funds for obligation a r e  chose currenr ar rhe rime 
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services are rendered, or thuse current at the date of execution 
of the contract-depends upon whether the serrices are severable or 
"entire": 

The l ~ r  that I coniiict c m m  1 parr of w o  f i ic i l  )ears  dvei nm necr,- 
mniy miin  that paymenrr thereunder arc lor spiirring between the T"D 

fircd y e m  involved upon the bi i i r  of services nccviily p r r f o m c d  during 
each fircrl )ear. In fam, the general r u b  IS thx  rhe fiscal year ~ppru- 
prisdon currenc II the xime the C O ~ ~ I S C L  1s made ii cbiigeibli arch py- 
m m s  under the confricr, ilrhough performance thereunder m i \  m e n d  
inlo the ensuing fiicd year.lN 

I t  is true, of COUISC, that under certain conditions, such as where 
a contract calls for performance of purelv personal services with 
compensation therefor fixed in proportiod to the amount of work 
periormed, the fiscal year appropriation properly for charging ir 
that current at the time the personal services are rendered.18' 

Such a contract is termed severable as distinguished from entire. 
Thus, there is involved one undertaking, which although extending 
over a part of two fiscal years, nevertheless was determinable both 
as to the services needed and the price to be paid therefor at the 
time the contract was entered into. Such being the case, the fiscal 
year appropriation current at the rime the contract was made was 
obligated for payments to be made thereunder. 

The  decision m which the quoted language appears involved a 
contract for the cultivation and protection of a crop of rubber- 
bearing plants. Since the crop year covered parts of two fiscal years, 
i t  u a s  clear that the requirement could not be divided far perform- 
ance under two separate contracts awarded for each of the fiscal 
years involved. From this it is apparent that a crucial test in deter- 
mining whether particular services are sererable or entire in char- 
acter IS that of economic feasibility. 

T h e  clearest example of contracts which call far  services of a 
seserable nature are those for  custodial maintenance or similar sei \ -  
ices s h i c h  are performed on  a continuous basis: 

The need lor C Y I ~ L ~ I  rerrrcer, such ~j thore corerod h i  rhe c o n m i l  
hcre under considenuon, irises only from day 10 dsy, or monrh IO month. 
and the Govrmment cinnot,  I" tho absence of s p l f i c  l o g l r i m i e  author,. 
zition. ha obligered far such i e n i c ~ s  by any ~onr r i c f  running brjond 
Ill* Rrcd ) P l r ' 6 2  
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T h e  inerhod of compensation ma! be useful sn determining 
M hether particular conrracr serv~ces repreienr a single undertaking 
T h e  contract for crop cultivation Inenrimed above. far example. 
i iwd compensation a t  P definite price per m e ,  a contracr calling 
for c ~ n t i n n o ~ s  services rypicalls entitles the cootrmor to LDIW 

pensarion in proporrion co the ,moiiiit of a-ark performed 

i .Ilziiti-yeJr Proct,,e,,,enr. 

Certain supplies and sen ices  procured u i th  annual funds require 
substantial im-esmment by the contractor in equipment n i rh  a use- 

ond one year, or require extensive m e s t m e n r  
ing of p;isonnel. This IS parricularly true ut 
iritm as production, repair, and mamenance.  
estment cannot be economicall\ urrirten off 

by the contractor ai the expenses of a single year. Severrhelesr. 
if the annual fundi supporting the contracr are available onl!- fur 
rhar particular fiscal )ear, the c m t ~ a c t  price must m e r  all rheic 
expenses or rhe contracmr runs the risk of never recovering 
unamortized inrestnient i f  he loses the contract for rhe ensi 
!-ear or  )ears. This is particularly so when rhe new facilitie 
equipment wll be af IItrle or no especred future use or i a l u  
t h e  ~oii t ractor .  This siruarion tends ro discourage potential col i-  
tractors from bidding on such procuremeno, rhereb! reducing coni- 
perition and rending to  increase prices. T h e  successful contractor 
in rhese circiimstancei. hoir ever, obtains a competiriie adrantage 
in later !ears since rhe comperirors must include in their prices the 
same initial invesmment costs rhar rhe contracror confronted .\s i 

iesulr. cornperition is  further reduced. Jloreorer,  many small busi- 
ness firms are unable co provide the inirial inresrnient capiral needed 
to compere on an annual basis, and rliis condirion also reduces com- 

Government  eqiiipment and facilities may be furnished ~n such 
c~rcumiraiices a i  an alternative to earensire contractor investment. 
bur  this is  oblecrionable to the extent that government property 
becomes unavailable for orher government purposes. \lareover. 
i f  rhe ~ o n s r r i i c n o n  or  manufactwe of nmr' plant 01 eqnipment IS 

eater i n w m e n t  may be required of the Gorernmenr 
ed. .\nother a l t e m m  e,  rhar of coupling one-! ear 

conrracti a i r h  options, IS relatively ineffective bince the contr.moI 
has no assurance char the Government uill ehemse  the option, and 
so 111ust srill c m e r  his inxesmment costs in the initial contract price 
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If contracts could be awarded on a multiple-year basis, the con- 
tractor could spread the imtial costs over the entire contract term. 
This should result in increased competition by firms that are other- 
wise unable or unwilling to compete on  a one-year basis, reduced 
administrative costs involved in frequent reprocurement, and ir 
should eliminate the disruption of frequent changes of contractors 
and the attendant problems of poor periormance during a tran- 
sition period. T h e  Comptroller General. however, has held that a 
multi-year procurement using annual iunds violates the basic statu- 
tory prohibitions wainst obligating funds made available for a 
particular fiscal yeaPfor  iuture nee& In the W a k e  Iriund case1n; 
the Air Force awarded a three-)-ear requirements contract using 
operations and maintenance funds which required the contr~ctor 
generally to periorm aircraft maintenance services, to billet Gor- 
ernment personnel, and to perform air bare management services. 
T h e  Comptroller cited substantial precedent ior the proposition that 

contricts e n a i e d  into under fiscal ! e a  ~ p p r o p r i m a n i  pu rpormg  10 hind 
the Government be,ond the fiscal year rnioi ied must be conrrrued 15 

binding upon rhe Gaiernmenr only m the end of rhe fiscal y e m  2nd LID" 

i ihere rhe c u m m  conrims an o p f m  I" the Goremmenr IO reneu from 
'e81 io year m rho end of the stared term cmcingonr upon the sri i l .  
a h > I q  of furvre  aii i l ible xpprop~inrioni. aRirmarire a c m n ,  ~n effect making 
a ne6. C U ~ I I ~ C I  m d  comp'xing with the adverniing rcquirem~ntr. 15 q u m d  
an order to e x c m s e  rhc b ~ i e r n m e n r ' i  opcm of ienesii  161 

And since the contract involved purported to bind the Government 
ior supplies and senices furnished in future fiscal years without 
affirmative renewal, it exceeded the available appropriarions. Since 
a reqairements contract v a s  involved, under which no orders would 
be placed in any fiscal year unless determinations were made that 
a requirement existed and that funds were available, the Air Force 
hdd concluded that the contract obligated no funds in advance of 
their a%ailability.1e5 T h e  Comptroller, however, concluded chat an) 

163 42  COW. Gru. 272 (15621 
l a h i d .  II 276, ciring L i t e r  5 .  Unired S n o r .  2'1 U S  204 119261. Goodycnr 

l i r c  ir Rubber Co. v United Smrei .  276 U.S 287 11928). ?a COWP Grr 151 



67 M I L I T A R Y  L A W  R E V I E W  

legal obligation or iiubilit! ub ich  ma> ,irzie under a contract sup- 
ported by a fiscal year appropriation and u l t immly require the 
expenditure of funds was prohibited, without regard to whether 
such liabilities were covered by the definition of appropriations 
obligation in Section 1 3  11. Supplemental .Appropriation I c t .  
1955."' Further, doubt w a s  expressed as m whether a "requirc- 
ments" conrract was inroh ed, since the contract services u ere auro- 
matic incidents of the use of the airfield, so that no administrative 
determination that a requirement existed w 2s P C ~ U B I I Y  needed-in 
fact, only a determination to close rhe field nould  eliminate A re- 
quirement. 

Because of the dificulriei i n r o h e d  in ciintrxtine u i th  anmidl 
funds on a fiscal year basis, subsection (g) s a s  addid co Title I n  
Section 2306 by Public Lair 9 0 - J ' P  to  grant the Deparmmenr of 
Defense limited authoritv to award contracri for periods up to  f i r e  
years far  senices and ;elated supplier onl! in overseas locat~ons. 
T h e  s ta tu te  permits contracrmg u i t h  annual fund, for ( I )  opera- 
r i m ,  maintenance, and support of facilities and  mitailatmni; ( ? )  
maintenance or  modificdrion of aircraft. ships. \chicles. and orher 
highly complex military equipment: ( 3 )  spec i~ l ized  training neces- 
siraring high-qualir!- instructor skills, and (4) base s e n  ices. Before 
the authorit!. in the srarute can be used the head of the agenc! 
make a finding rhat ( 1 )  rhere will be a continuing requireme 
the i e r x ~ e s  under murent plans for the proposed contract period, 
(? )  rhe furnishing of such SCIYICES v i l l  require a substantial inirul 
mresrment in plant or equipmenr, or  the incurrence of subsranrial 
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conringent liabilities for the assembly, training, or transportation of 
a specialized work force; and (1) the use of a multi-year contract 
will promote the best interests of the United Stares b s  encouraging 
effective comperition and promoting economies in dperation. For 
contracts longer than three years the head of the agency may nor 
delegate the authoritr to mike there findings. 

If no funds are &ailable for the continuation of a multi-year 
contract, rhe conrract must be canceled or terminated and the cost 
of cancellarion or termination could be paid from ( I )  appropri- 
ations originally available for the performance o i  the contract 
concerned, ( 2 )  apprapriariani currently arailable for procurement 
of rhe type of services concerned. or' (1)  funds expressly appro- 
priated for  such payments. 

\There rhe authority contained in the stamte for multi-year pro- 
curement using operations and maintenance or milirary personnel 
appropriarions is not available. the only m a n  ernent available to 
serve the same purpose which would also satisfy the requirements 
of the basic starures prohibiting contracts in 'excess of available 
appropriations would be a contract coincident wirh the fiscal year 
currenr at the time of its execution, with an option for renewal for 
the succeeding years upan norificarian to the contractor. It has 
previously been menrioned, howerer, that such an arrangement is 
not entirely satisfactory to the contractor because he has no assur- 
ance char rhe option will ever be exercised. Accordinglv. he \ d l  
make an effort to hare included in the contract a terminatihn penalty 
or similar provision pursnant ro which the government agrees to 
pay to the contractor an amount representing the unamortized bal- 
ance of the acquisition cost o i  such assets in the event that the gor-  
ernment fails to reneu' the contract for any fiscal year. T h e  Comp- 
troller General has held that such prorisions contravene the same 
sratutcs which preclude the obligarion of annual funds for future 
needs: 

The cheory behind such ~bligarionr ( c o w m g  m o r r m d  f d i r ?  cwis Y O -  

recovered a 1  time o f  ~ ~ ~ m i n i t i ~ n )  ha3 been rh i t  a need ixi irrd during the  
fiscal year the c m i r i c o  iim mida for rhc producrire p h i  cipicir) 
xpreienwd by the n ~ w  facilxiei u hich were t o  be builr by rhe ~ o n i r i c m r  
10 ennble him to iurnirh rhe supplier c i l l e d  ior by rhe c m t r m s  After 
rhorough conridcrmon of she milter.  %\e  b e l w o  rhir such obligirian; 
cinnor bo prrified on rho 'hear? oi 8 pceronr need for pmducrnc 
c8pp"ciry.. . . 
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rerminanan charges q r e r e n r  1 p s n  of t h e  pnce of future. 1s diimgwrhed 
from current, delneriei  and needs under rho contiact ,  end for t h a t  
reason such charger are not barad on a currenr fiscal )ear noed.lb8 

If the conrractor'i cost of inreitmenr in plant and equipment can- 
not be recovered separatelr under a termination penalr!, such costs 
udl naturally be included in the contract price in rhe form of in- 
creased umr prices for the supplies or ssrv~ccs to be furnished. In 
this case. the contract may proiide for price adjustments as the 
contract is renewed co account for chat portion a i  the acquisition 
costs which rhe contractor ~ 1 1  recorer as a result of the renea al 
l lberher  provision is made for such price adjustments 01 nor. h o n -  
e i e r ,  rhe goiernment IS in the position of indirectly purchasing the 
contracmr's f d i c > -  mirhour obraining any interex in the propert!- 
apart from the contiact. unless provision is made in the contract 
f o r  acquisition b>- the eo~ernmenr  of txle to the assets. There 
would ordinad!- be no authority for such a provision, however. in 
t m v  of the statutory requirement of a specific provision in an ap- 
propriation for rhe acquisition of public buildings and improie- 
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ments.ld* T h e  annual appropriations for operation and maintenance 
and for military personnel ordinarily make no such provision. 

I. Contract Teniiination. 
\Vhere it becomes necessary to  terminate a contract for default, 

the funds originally obligated with the cost of the terminated con- 
tract generally remain arailable for  a replacement contract. although 
executed m the following fiscal year."o T h e  theory on v-hich this 
principle rests is that the oblieation created by the original contract 
is not extinguished by reasonof the default rermination; the replace- 
ment contract is.made for the account of the defaulted contractor 
so that it represents merely a continuation of the original obligation. 
Accordingly, where the terminated contract w a s  not made to fulfill 
a current need, the funds obligated thereunder are obviously not 
arailable for the cost of the replacement contract.'i' And hhere  
the replacement contract is awarded on a different basis"2 or after 
undue delay,178 the funds arailable for obligation are those current 
at the time of its execution. 

Consistent wirh this raaanale, funds originally obligated with the 
cost of a contract which is thereafter terminated for convenience 
are not arailable for  completion of the terminated portion of the 
contract under a new procurement."' 

6. Price Adjurtmentr. 

During the course of contract performance. the government m a r  
become liable to make  equitable a d p t m e n t s  in the contract price 
for changes in specifications, delay in furnishing government property, 
changed conditions a t  the w o r k  site, and so forth. T h e  relief to which 
the contractor is entitled in these sirnations is governed by arandard 
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clauses of the contracc, such as the "Changer" clause UT the "Gor- 
ernmenr Property" clause. There clauses represent contingent lia- 
bilities, and do nor operate to firmly obligate the funds charged 
wirh the cost of the contract. \Then a contract corers a period 
beyond the fiscal year and the contractor becomes entitled to a 
price adjustment through the operation of the "Changes" clause, 
the Comptroller General has authorized pavmenr from the appro- 
priation current when the agreement was 'made eten though the 
change was nor ordered until after the end of the fiscal year."5 This 
result rests an the theory that the Gorernmenr becomes legally 
obligated to adjust the contract price at rhe rime the anginal con- 
tract 1s executed. through the operation of a clause permitting the 
government to make such changes and providing the contractor 
a measure of relief. The  change order itself creates no new liability, 
but merely serves to render a preerisrifie liabllitv fixed and cerram 
Thus, in deciding char an  assignment orall amdunti  payable under 
a contract included amounts due under changes thereafter ordered. 
the Comptroller stated. 

l r  15 true that 1c the time the C U ~ I ~ ~ C I  was  executed IC U ~ J  not known 
rhar rhorr nould. ~n im be mi  chinger ordered undcr iald II~~CIE ! Ithe 
'Change." C ~ ~ Y I F ~  for which the c o ~ i r a ~ m r  would bo entitled LO be 
paid 8" amount in iddirian ID ~ m m n r s  orher 
tract Also. II IS irne rhar m d  s n d e  2 CD 

mendment i  m the cont rm iron, rime to I 

H o i e r r r .  the f u r  ~emains rhrr the obligations m d  liabilirioi of rhe parries 
respecring such changes are fixed by the fermi of rhe ongmil COOIIICI. 

and rhe \ i r m s  amendments mrrcly render definite and hquadited the 
cxtcor of the Gaiernmenr's hbrl ir)  in c o n n e ~ t i o n  w i t h  such chingci1.6 

Since the rationale for obliaating the original funds in such cases 
is a liability of the governmeit imposed wirhin the period of avail- 
abiliry by the r e m s  of the original contract, changes which are 
nor within the general scope of the contract or are otheruise not 
authorized bv the "Changes" CIPUSI, and other contract amendments 
which are nbt based on any antecedent liabht!-, o b l p r e  only the 
fundi currem when such change is ordered."' In  an  early ruling 
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that a change ordered after the close of the fiscal year sought to be 
charged properly obligated the original funds, the Comptroller 
stated that his conclusion was based on  the assumption that "the 
project w a s  such that the work done under the original conrract 
would be utilized and form a parr of the work to be done under the 
contract as piopsed" and that "the purpose of the proposed modifi- 
cation or supplemental contract mas not to increase the number or 
quantitv of the articles to be furnished under the original contract 
bur to broride for certain improvements in the design thereof." 'r' 

:. Bona Fide  Needs Esceptioni. 

In addition to statutorv exceptions, for example. ruirion"" and 
subscription or other charges for newspapers, magazines. periodicals 
and other in recent Defense Department Appro- 
priation Acts, Congress has granted some very limired ercepnons to 
the bona fide needs rule: 

, I .  Lease of  property. 
Leases of properrv to the Governmenr are considered severable 

by fiscal years, unlesf there i s  specific srarurary authority authorizing 
leases for a term longer than one year. Thus, the courts and the 
Comptroller General have consistently maintained that. in the 
absence of specific sratutory authority to the contrary, the Goiern- 
ment can execute a lease only to  the end of the fiscal year con- 
cerned, and that the execution of a lease for a term of year;, withour 
statutory authorit!-, must be construed as a lease to the end of rhe 
current fiscal year with an annual option to rene\v until the end of  
the term.1P' [Vhere leases for a term of !-ears conrained clauses 
providing for  their termination st the end of each fiscal year if no 
iurrher appropriations were wailable. the Supreme Court has held 
that the original lease must. in effect, be adopted in each subsequent 
year by some affirmative act if  the Governmenr is to bound."? 
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An exception to this rule was granted in Department of Defenre 
Appropriation Act of 1971.1L3 Section i o ;  provides: 

Apprapriirioni for the Department of Defense far rhe CYIIOO~ fiscal /ear 
rhrll be wrilnble . . . (c) for ]casing of buildings and f m i m e s  ~ n c l u d m g  
pmmenc of renrils far specla1 purpose ipnce ~r rhe sest o! g o ~ ~ n m e n t  

Also payments under leases for real or personal property for t ~ e l i ~  
months beginning at any time during the fiscal year has been ail- 
rhnrized ti! Section 707,l.< 

b. .Wzinrenmce of roolr and facdirier. 
Another exception IO the bona fide needs rule contained 1x1 

Section 70: concerns maintenance af tools and facilities. The  perti- 
nent part of the section provides that: 

rentals ma!. be p u d  I* *d%ance 

r the  Dspirtmenr of Defense far rhe c ~ i r e n i  fisc01 year 
l ! i  p q m m r r  u n d e r  C O ~ I ~ ~ C I I  for mmrenance of 

s tar w e l w  monrhr bcgmnmg s t  m v  ume d u n n g  rhe 

IV. T H E  X - l J O R  APPROPRI.-lTIONS 
A .  RESEARCH, DE VELOP.UEST,  TEST, 

A N D  EVALC'ATIOX f R D T E i  
7 he RDTE approprmon,  ret forth m Tide V of the a n n u l  

appropriation act. is available for rhe following general purposes 
( I )  The  conducr and support of  research and development. in- 

cluding basic and applied research; theoretical, feasibility, and de- 
sien studies; scientific experiments; systems engineenng, develop- 
m k r a l  engineering (Including deTelopmcntal engineering in con- 
nection mith procuremenr, pAductian and modification). weapons 
systems analysis and operations research, except when conducted hy 
acriviner di;ecrly attached to military commands, and fabrication 
of experimenral models and prototypes. 

( 2 )  Procurement. production, and modification of u n c l e s  under 
development for planned requirements far research. development. 
teir, and e r a l u a ~ i o n  of the arricle under development. 
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( 3 )  Procurement and installation of specialized equipment re- 
quired lor research, development, test, and evaluation activities. 
except f a r  articles which are centrally procured for use by both non- 
R D T E  and R D T E  activities and for which reimbursement by 
R D T E  customer activities is not required under current operating 
practicer. 

(4) Conduct of testing. including scientific. technical and 
weapons effects testing; developmental testing, service testing, engi- 
neer testing; operational suitability testin and testing for the eval- 
uation of articles commercially procure!ar received from loreign 
sources. 

( 5 )  Operation and maintenance a1 R D T E  organizations. facili- 
ties, and Installations, including those operated by contracts. T h e  
appropriation is available lor product improvements of materiel 
which are developmentai in n a t n ~ e . ' ~ ~  

The R D T E  appropriation is a multi-year appropriation, wadable 
for obligation for a period of two years. It was formerly available 
until expended, until the FY 71 DoD Appropriation Act changed 
the "no-year" appropriations lor procurement and for research and 
development to multi-year appropriations in order to reduce the level 
of unobligated balances at the close of each fiscal year and to pro- 
vide an additional mesure  01 Congressional fiscal c~ntral . '~ '  

The  Office, Chief of Research and Development is responsible far 
formulation a1 the R D T E  budget and for program and financial 
management of the appropriation. 

T h e  basic working unit within the R D T E  appropriation is the 
program element. which corresponds to the budget subactivity 
account indicated in the Army Management Structure (Fiscal 
Code), Army Regulations 17-100 series. Each program element IS 
a combination of forces, equipment and facilities which together 
constitute an identifiable military capability or support activity. 
The  program element 1s the baric strucmral unit a1 the Five Year 
Defense Plan (FUDP) ,  and has been discussed in general terms in 
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connection with the discussion of the formulation of the FI-DP. 
Congress rcwcws and approves the R D T E  appropriation at  the 
program element leiel. It is also at the program element level that 
authority to incur obligations 1s granted; consequentlv, it is at this 
level thi t  obligational authorit,- is administratively chnrrolled pur- 
u a n t  to  the .Intideficiency .& Program apprord and reprogram- 
ming acrinns, hrmerer, are in terms of each project. 

Kerearch and development has rraditionally been programmed and 
budgeted on an incremental basis, as distinguished from full fund- 
ing, or  iunding ior the total cost to completion at the time a pm- 
gram is mirid!- authormd. This means that the annual increment 
for any R D T E  program element or project is limited to the obli- 
gation aothorirv necessarv to corer all costs expected to  be in- 
curred during ;hat incremenr. In  this connection, "costs" include 
not oiily the direct costs of labor and materials co be used or con- 
sumed, but all liabilities which will be created during the incre- 
mental period invoked to furrher the project-such as ;den placed 
and subconrracrs awarded for material and equipment related to the 

The  rationale for  mcrernentally iunding research and derelop- 
menr programs is that research and development is a continuing 
process, with each succeeding phase of the total effort U I ~ V  de- 
pendent on the success or failure of proceeding phases. .Ai hml: 
progresses. mnre information becomes aiailabie on the basis of 
which succeeding phases may be rpecificallv planned IThde rhii 
is possible after the work his progressed. I; is oenerallv not prac- 
ticable to attempt to predict at rhe outset the ex& courie of erperi- 
ence oier a long period 01 rime Since the total arnounr of f u n d i  
a ailable at an! giren t m e  i s  limited. it 1s undesirable to commit 
more than the funds reasonablv required to  pursue any given line of 
revarch. If exceisix-e iunds &e committed to one line'of research, 
then it i s  a r i a m a t r  that another line o i  effort must be deierred so 
lung as there are finite limits to the total financial ~esourccs ara i l -  
able in any g n e n  period. 

During 11s considerarim of the R D T E  portion of the F T  19'1 
Defense Authorliarion bill. the Senate l r m e d  Services Cornmime 

es and Defense agencies pursued 
the incremental fundine concept 
Accordingly, the Senare Report 
principles. \+ith a xiew ro stand- 

pro,ecr-ar a.ell. 



FUXDISG ARMY PROCUREMENTS 

ardizing the practice of incrementally funding defense research and 
d e ~ e l a p m e n t . ' ~ ~  These principles apply to R D T E  program develop- 
ment. budget preparation, authorization and appropriation requests. 
and program execution: 

1. General Ruie. 
Tasks to be performed in-house or under contract are to be pro- 

grammed m increments derigned to  be accomplished within a rwelve- 
month period or less. Provision is made for two exceptions to this 
general rule: first, for  those infrequent circumstances which require 
extension, such as the inability to separate the total procurement 
requirement into smaller segments of not more than twelve months; 
and second. for those instances in which no responsible contractor 
will accept a contract for a twelve-month period. In either instance, 
the contram period may be extended beyond a twelve-month period 
only after specific approval m writing by the official with source 
selection authority. T h e  identity of this official will generally 
depend on the estimated cost of the procurement. In no case, h o n -  
ever, may any incremental period exceed eighteen months. Thus, 
contractual effort may overlap into a succeeding fiscal year by 
no more than six months. 

2 .  ,Multi-year Contracts. 

IVhere the program is to be accomplished under a multi-year con- 
tract the initial increment will be programmed and funded for  per- 
formance during the first twelve-month period for which funds are 
made available. This incremental period should be coincident with 
the fiscal year in programs involving major weapons systems pro- 
curement, otherwise, the initial increment may partially overlap the 
succeeding fiscal year. but in no event may it extend beyond the 
close of that fiscal year. Second and succeeding increments mav 
be programmed fo; accomplishment in periods of up to tu& 
months but in no event may any such period overlap the succeeding 
fiscal year for more than six months. 

T h e  requirement thar increments of major weapons systems pro- 
curements coincide with the fiscal year creates peculiar difficulties 
in procurement planrung. Assume. for example, that a new weapons 
system requirement is proposed in the Defense budget for $100 
million to support the first t w e l ~ e  months of effort of a total require- 
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ment of 1 3  months work. The cuntract had been planned for award 
on 1 October 19-2 ,  with the period of performance extending 
through the first quarter of f iscal  year 1974 to  10 September. Award 
i s  not actualll- made, hoverer. until 1 .\prd 1973. rhe beginning 
af the 4th quarter of the fiscal !-ear. The procuring activity m u s  
elect one of two alternati, e CDUIS~S of acuon In rhe first place, the 
initial contract could be programmed for a full ta.elre-month period 
of performance. Howe~er ,  since the foregoing policy prohibits [ h i  
second incremem funded in the F\- 71 program from extending 
h e p n d  six months into the succeeding fiscal year, this increnienr 
would he limited [o a period of nine months. The  third increment. 
funded In the F\- 7 3  program, uould then e w n d  for a period of 
t w e l r e  Inanrhs. .ilternarively. the inirial contract ma! be a v  arded 
for  a nine-month period of performance using FI- 7 1  funds. The 
second and third increments mould rhen corer  a full r d r e  months 
each. 

3. Defeme Rriearcb Science! 

These pmgranis constitute primaril) basic research and are gen- 
erally conducted on a level-of-effort basis through contractual ar- 
rangements w r h  colleges and unn ersines Such programs may be 
initially funded for a period not to exceed 16 months, bur annual 
renewal increments ma!- nor exceed tne1i.c months. To the ertenr 
char such programs are executed under contracri u ith noneducn- 
rima1 institutions and private contracror~. rhe principles stated in 
the preceding p a r a p p h r  apply. 

4. In-houie Coiri. 

The  day-to-day operation and maintenance of R D T E  installa- 
tions and projects in support of assigned missions and functions. are 
programmed and funded on an annual basis coincident w r h  the 
fiscal !-ear 

T h e  incremental time periods for application of the furegoinp 
principles commence on the date of the o b h o a t m  of funds. In  all 
other respects, however, incremental fundin; relates to the period 
of time in which the effort is actually accomplished. nor the period 
of rime within which funds are obligated or expended. 

A sipificant part of the R D T E  program IS executed by installa- 
tions operating under the Arm\, Industrial Fund. Incremental fund- 
ing principles apply to project brderi placed for execution with these 
inrrallationa with respect both to in-house effort and to contracts 
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supparring the in-house effort. Thus, the R D T E  activity placing 
a project order for work or services an an indusrrially-funded instal- 
lation must include provisions in rhe order ro satisfy rhe incremen- 
tal funding policy. This means that the ordering activity will in- 
clude in the ord& a sratement rhar ir will finance all in-house costs. 
including civilian labor and related cosrs, for  a max~mum period of 
twelve monrhs into the next succeeding fiscal year. The  project 
order i s  not required to cover a period coincident with the fiscal 
year. For projecr orders that include conrracts in supparr of in- 
house efforr, rhe c o n t r ~ c r  portion will be created the same as all 
other contractual effort under the incremental funding principles. 
In the event that a delav in program execurion is encounrered 
during the current fiscal fear ti hich will cause the work to extend 
bevond the rwelre-monrh expiration dare, it i s  the responsibilirv of 
rh; performing acthiry to notify the ordering acriviry of that tact. 
The  ordering acririty rhen must either amend or rerminare the 
project order. 

B PROCUREME.VT OF EQUIPMENT A N D  
MISSILES ARMY IPE MAJ 

The PEZl.4 appropriation. canrained in Tide  I\’ of the annual 
appropriation act, provides funds for the procurement. manufacture. 
and conversion of major end i t e m  of combat and cambar supparr 
equipment, ammunition, and missiles which are centrallv procured 
for  operational issue, general service use, or added t d  inventory 
upon delivery. The  appropriarion includes prorisian far necessar$t 
production facilities not available in indurrrv or in rrandby reserve. 
And it provides funds for [he initial pro6irianing of spare parts 
peculiar ro new weapons systems on the inirial procurement or pro- 
duction order. PE\l.4 does nor, however. include locallv derer- 
mined requirements for insral lat ion operaring equipmenr-for ex- 
ample, ofice equipment-a hich i s  financed instead under the Op-  
erations and \lamrenance. .Arm? (0Xl.A) appropriation, nor does 
it include prmirion for rhe cost of procuremenr functions, such as 
contract administration, which i s  also financed by O\IA. 

PE\IA is a continuing appropriation and remains available far 
obligation for a period of three years. Financial management of 
the P E h l h  appropriation is assigned to the Comptroller of rhe 
Army, who is rhus responsible for the issuance and control of fund 
allocations. Funds are allocared to commands and activities which 
receive PE.\l.A programs far  execurion, usually simultaneously 
with release of the approved program. The  allocation includes the 
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unobligated balance of funds carlied forxard in addirion to mi+ 
obligational a u t h o r w  Suballocations are m u e d  to eeneral operat- 
ing agencies which execute budget line items within a glren pro- 
gram, suballocations are normally issued ar the same budget clasw 
fication level as the allocation receixed from Headquarter; Depart- 
ment of rhe .hw, and only one suballocation \\ i l l  be eenerallv 
issued to  a general' operating agency b!- any one source. Y4dmini;- 
trdrlve controls on the use of PE \ l I  funds are applled at  the appro- 
priation level iiithin the allocanon, suballocation or allotment re- 
ceived. The  accounting for and control of commitrnenrs and 
obligations are required at the allotment l e r e l .  S o  formal commir- 
men1 accounring is maintained at funcrional lexeli such a i  Head- 
quarters. Department of the .%my, . k m v  \lateriel Command- 
nhich  executes the major portion of rhe P E \ I  program-or rhe 
general operating agencies. 

PE11.4 funds are utilized almosr excluriielv b\ the .Armr whole- 
sale lopistics system and the items procured are issued as &funded 
items to the user insrallation. PE\I.4 requiremenrc are thus nor 
budgeted a t  t h e  installation l e re l .  The basis of issue 1s contained m 
appropr im aurharization documenrs. such ai  tables of o rganinr im 
and equipment and tables of allonance. 

Funds are made aiailable for progrnms financed mndei the PE\l.% 
appropriation in  accordance II Irh thc " f u l l  fundinp" principle. This 
means char Congressional action on budget requests for major pro- 
curement is raken on the basis of m a l  programs presented for  
approval. and that funds necessary to execute the approred pro- 
gram are provided a t  the outset on rhe basis of its total es tmated 
cos[. .4pplication of the full funding principle 1s to be contrasted 
with the practice of appropriating for a long-term program onlv 
the funds required to corer the estmmatrd e.yendmres of a g 
fiscal !-ear. II'hile this method uould haie the advantage of main- 
taining a relatively low l e r e l  of unoblignred balances at the end of 
a fiscal year, it would also make effecriie executive or legishire 
control over the mditary programs difficult, since funds nould  be 
made aiailable uithout fu l l  realization of the total cost of a pro- 
gram. 

A n  ~ m p o r r a n r  distincrion must be made between full funding a n d  
fully obligating the funds receired. The fiscal conrrul achie. cd 
when Congress fulls finances a major procuremenr program at rhe 
time I t  i s  initially approted would be lost if efforri i rere  m a d e  IC, 

obligate a11 available funds as quickly a s  possible. Sound progran, 
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and financial manaeemenr requires that actual obligations are care- 
fully timed to a s k  rhat maximum return i s  receired for each 
dollar obligated. For example, contracts for shorr lead-rime com- 
ponenrs are awarded at a later date rhan contracts for larger lead- 
time components. To do othenr-se u-auld be wvasreful. since some 
components would become unusable because of design changes 
in the end item or obsolescent because of rechnological improve- 
ments. Funds should he reserved to assure that orders for sharrer 
lead-time components can be placed at rhe appropriate rime in order 
to rake advantage of the latest rechnolagical advancements. In addi- 
r im,  funds should be rereried to meet the following qeneral require- 
ments: 

( 1 )  Subsequent engineering changes. Engineering changes in a 
malor item after ir has been placed in production are frequenrly 
required as a result of rechnological improremenr or deficiencies 
in design that are discovered after initial resring. 

Reserration of funds to  corer transporta- 
tion of long lead-rime items which will be delirered in a later fiscal 
year permits the contracting officer ro specify whatever merhod of 
delivery is most adrantageous to the gorernmenr. Otherwise. there 
would be a tendency to specify delivery f.o.b. plant. since this would 
aroid a charge against current funds, eren thoueh this merhod might 
nor be most advanrageous to the Governmen; 

( 3 )  Spares and replacement items. It has been considered sound 
procurement pracrice to provide for certain spares and replacement 
items rogerher with initial equipment. This permits ordering of 
spares while the dies, j'gs and rook are arailable and in place, and 
ro m u r e  successful operarion of the equipment when delivered. 
Before funds are obligared for spares, however. definitile lists of the 
irems and quantities required are xrorked our with the manufac- 
turers. This requires a period of time during u hich all of the ele- 
m e m  involved in determining the numbers of YPTIOUS spares muir 
be finalized. I t  is only afrer there negotiarions and determinations 
hare been completed that funds are obligated for spare parrs. In the 
mrervening period, rhe necessary funds are set aside in order to 
assure that rhese items may he ordered and will be available in the 
inventory or m a m e n a x e  depots ar the time the basic end item is 

delivered for use, 
(4) Contracting delays: Particularly n i t h  respect to newly de- 

veloped items, production may commence on the basis of a letter 
contract, and only the amount of the letrer contract can praperly 
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be obligated. Although production wll go for i ra rd  on the bails o t  
the letter contract ro rhe earenr of the stated maximum lisbdit>- of 
the gorernment, considerable time may elapse beiore a rnuruall!- 
satisfacrory defimrire contract can be eyecored and rhe remainin? 
iunds obligated. \Vhere this process overlaps the closing months 
of one fiscal pear and rhe earl! part of the ne\r fiscal yenr, ade- 
quate iunds m u x  be reserved to corer the full costs of the contrdcr 
under negotiation. 

In summary, sound program and financial management require< 
( 1 )  that procurement programs be i d l y  iundrd ~n ternis of  nwi 
obligational m t h m t j -  at the rime the program are approied by 
Congress, and ( 2 )  tha t  sutiicienr iundi be r e s e n e d  far  obligation 
b e p n d  the C U I I E ~ ~  f iscal  year c o  assure comple rm of p ! e c t s  !usti- 
fied to the Congress. 

The  full funding polic! 1s expressed in a Deparrmcnr of Defense 
D i r e c r ~ v e , ~ ~ ~  Among other  things. the Directire makes clear rhar 
( 1 )  the procureinem of Iony lead-time componenri in advance of 
the fiscal year i n  v hich rhe'relared end xem is  to be deli. ered IS 
permitted ii the circumstances lustif! ins ad! ance procurement a r c  
ldenrlhed in budget and appoirmmnenr reqoesri, and ( 2 )  in rhe 
case of fully iunded m u b y e a r  conrracrr. funds need not be pro- 
grammed and resen ed  to c w e r  the cancellition charge nece i im  
to cmer  the nonrecurring costs of itenis to be procured in 6rral 
!-ears nor yer funded. 

C. OPERATIOSS A S D  .11A/STESASCE ' 0  11.4 , 
O \11  i s  an  annual approprimon u h i i h  supports most a i  the 

day-to-day operations oi rhe Arm!-, including the aperarion and 
mainrensnce of organizarional facilitter and equipment. procure- 
ment of supplies and equipment. production o f  training filn 
aids, operation of seriice-a ide and citablishment-n )de a i r  
medical activities; operation of depots. schools. training, ~ e c r  
and programs relared LO the operarion and mamrenance 
. kmp .  The  appropriation also proiide. for  i i e l f a r e  2nd morale. 
formarion, education, and religious ~ C I I Y ~ ? .  for the e y e n i c s  
COIWIS, boards, and conimxsionr. and for  rhe l p v  <,f  civilian 
sonnel. 



F L N D I N G  A R M Y  P R O C U R E M E N T S  

Operations and maintenance fundi are administratively controlled 
on the basis of approved operating budgets issued by the Comp- 
troller of the .lrmy through successively subordinate commands to 
each installarion and activitv. An approved operating budget ertab- 
lirhes an annual limitation’on the amount of funds that may be 
obligated for each specific pro ram during the fiscal year. It does 
not. however, actually make funds available or authorize the in- 
currence of obligations unless it is also used to issue allotments. 
O\lA funds are allotted on a quarterly basis; the purpose of an 
approved operating budget is to insure the effective management 
of funds for the entire fiscal year. 

OK% funds are distributed almost exclusively on a specific allat- 
ment basis. 4 specific allotment provides authorization to the head 
of an installation or actkity for the incurrence of obligarions with- 
m a specific amount and for a specified purpose. Specific allotments 
are accounted for and controlled at  the installation level. In the 
administration of specific allotments. obligatmg documents require 
individual certification of the availability of sufficient funds before 
an obligation may properly be incurred. 

D. .MILITARY PERSOA’,VEL i \ P A )  

T h e  military personnel appropriation, an annual appropriation 
contained in Title I of the regular Department of Defense Appro- 
priation hct, provider for military pay. allon-ancei, individual cloth- 
mg, subsistence. permanent change of station travel, and temporary 
duty travel between permanent dury stations. 

Responsibility for military personnel programming, budgeting. 
accounting, and reporting are retained at Headquarters, Depart- 
ment of the Armv le\el. The  AIPA budget i s  formulated by the 
appropriation diricror. the Deputy Chief of Staff for Personnel, 
on the basis of statistical reporting data reflecting anticipated 
strengths by grade, PCS mot-es, and similar data, developed from 
the same fund status reports that are submitted for accounting and 
control purposes. and without the benefit of budget estimates pre- 
pared by activities in the field. Alilitary personnel costs are thus 
unfunded costs to the installanon. Open allotment procedures are 
applied in administering nearly all of the activities financed by the 
military personnel appropriation. Under open allotmenr procedures. 
the management and control of funds remain the responsibility of 
the head of the operating agency. However. an open allotment 
account number is published, which permits any disbursing officer 
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to make authorized individual payments u i t h o u r  any prior cerofica- 
tion of fund aradabditv. T h e  publication of the account number is 
in effect a certificatidn that funds are available for the specified 
purpose. The  head of the operating agency who establishes the open 
allotment is responsible to aisure that obligations mill not exceed 
the amount of the open allotment. T h e  principal control device is 
a requirement far frequent fund status accounting and reporting in 
such a manner as mill assure the head of the agency that iuficienr 
notice prior to the rime such allotment may become over-obligated 
to permit his taking such action as may be necessary to prevent the 
incurrence of a deficiency. 

V. AD\ l INISTRATIVE C O S T R O L  .\ND 
DISTRIBCTION OF FUNDS 

\Then the appropriations bill has been enacred. an appropriations 
u'armnt 1s drawn by the Treasury and 1s transmitted to the depart- 
ment or agency for which the appropriation is made as a means of 
placing the amounts of the iariour appropriations to the credit of 
proper accounts an the books of the Treasury Department and of  
adiising the department or agent)- concerned. The  appropriations 
warrant must be countersigned bv the Comptroller General. ThP 
Comptroller General may withhaid his signature i f  the act fails to 
make the appropriation intended or the terms of the l a w  are not 
complied with. In such case, the law must be complied with before 
the funds can be made arailable for obligation 

A. APPomoxumr 
Upon receipt of the appropriations warrant, the agency rer ieui  

and revises its budget in lieht of the appropriation and submits to 
the Ofice of \lanagemem and Budget a request for apportionment 

Central control aver the obligational authorit!- made a i  ailable 
by the appropriations act is maintained by a process of apportioning 
aurhority. Under the Antideficiency Act, rhe law requiring the 
apportionment of funds appropriated by Congress, the Director. 
Office of Managemenr and Budget has authority to make. waire. or 
modify apportionments. and appropriations are not available for 
obligarian or expenditure until the apportionment has been approved 
by the Director. An apportionment has been defined ai  "a d i m -  
burion made b y  the Ofice of Management and Budget of amounts 
available for obligation in an appropriation or fund account into 
amounts available for specified time periods. activities. functions. 
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this renew, a determination musr be made that each apponionmenr 
request IS consistent wirh the overall Defense financial plan u hlch is 
presented to the Appropriations Comrmrrees of Congress as an inre- 
gral part of the Defense appropriations request. And where changes 
have been made in programs, it must also be determined thar the 
apportionment request is consistent with the latest approved pro- 
grams as reflected in the Fire  Year Defense Program. IVhen malor 
program changes occur subsequent ro the dare on which appropn- 
ations become aradable, the necessary reprogrammine acrion must 
be made before funds are apportioned. In this connecFion, it should 
he noted that the Ian. specifically requires that such changes be 
taken into account in the spportmnment process. Fmally, it must 
be determined that the rate of obligation proposed in rhe apporrion- 
ment request is consistent with the expendirure estimates mcor- 
porared into the budget submitted to Conorerr. Following this re- 
view, rhe a p p o r t i o n m k  request is rev iew2 and exher approved or 
revised b r  011B.  and the department or agencv is notified of the 
decision. ' lpporrionmentr are cumulative in th; amounts nor obli- 
eared in one period remain available for obligation in later periods 
of rhe fiscal year. 

I t  rhe end of each month the department or a e e n c ~  must report 
the current status of its budgetary authorizations. and the cumu- 
latile apportionments, obligations, expenditures. and unliquidated 
obligations, as a e l l  as unobligated and unexpended balances. These 
reporrs, sent to the Treasury and to OMB, provide the basis for a 
reexamination of apportionment status, and if appropriate an  ad- 
lustmenr in  the apportionment schedule. In addition. agencies may 
a t  any time request a reapportionment in order ro adapt their pro- 
grains to chanced conditions. 0h1B acts on such changes in the 
same manner on rhe original requesr for apporrionmek 0 V B  
must also examine the current itatus of apporrionmenr requests each 
quarrer to ascertain whether a reapportionment is necersar!. 

The  law also gires to O\lB as parr of the apportionment process 
the authority to establish reserves and to withhold amounts of obli- 
garionzl aurharity not needed. Such reserves are esrablirhed v h e n  
circumxances indicate that an agency may not need all the obli- 
gational aurhoriry made available in the immediare fiscal year, for 
example. to provide for  necessary obligations for emergency or 
unforeseen purposes that may arise from rime to time, or, with 
respect to a multi-year appropriation, m insure that sufficient funds 
will be available for obligation m future fiscal years when needed. 
T h e  establishment of such a reserve does nor necessarily deprive 

154 



FL'NDNG ARMY PROCUREMEXTS 

the department or agency from the use ai the reserved funds, since 
they may subsequently be released if necessary, but only for the 
purposes of the appropriation. 

While the apportionment procedures and concepts discussed 
abore are applicable to all appropriations. the programs financed 
from military construction appropriations are subject to modified 
apportionment procedures that have been tailored to meet their spe- 
cific needs. T h e  currently applicable procedures are outlined in 
DoD Directive 7150.3, September 26, 1970, and involve lump-sum 
apportionment action on military construction appropriations under 
major program categories. In ather wards, military construction 
appropriarions are controlled by programs, rather than by location. 

B .  ALLOCATIONS,  A L L O T M E N T S ,  A N D  
OTHER FUh'D SUBDIVISIONS 

Uith in  each department or agency, the oblioarional authority 
apportioned b y  0 \ 1 B  is further distributed by ," system of allot- 
ments. An allotment is defined in 0\1B Circular Knmber A-34 as 
"authority delegated by the head or other authorized employee of 
an agency to agency emplovees to incur obligations within a speci- 
fied amount pursuant to an apportionment or reapportionment al an 
appropriation." T h e  allotment authority is usually administered by 
the budget officer 01 the agencv, actin, an authority delegated by 
the head of the agency. A1lotm;nts are issued to organizational units 
of the agency, and are expressed in terms of a period of time, which 
is usually coincident with the period of time for which the appor- 
tionment is made, a maximum amount af funds which may be obli- 
gated, and a description of the authorized objects for which obliga- 
tions may be incurred. 

Within the Department of Defense, this initial step in the process 
of distributing authority to incur obligations is relerred to as alloca- 
tion, rather than allotment. \Vhen the apportionment schedules have 
been approved by OMB-with assistance provided by the Depart- 
ment of Defense as co the amounts to  be apportioned to the separate 
military departments, referred to as the DoD Release of Funds- 
rhe Comprroller of the Army allocates funds to the special operating 
agencies and to those general operating agencies funded directly 
b v  Headquarters, Department of the Arm>-. Special operating 
aiencier may then suballocate these funds to operating agencies 
within their command jurisdiction. Funds received b y  suballoca- 
r i m  may not be further suballocated. bur they may be further dia- 
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tributed by means of allotments. General operating agencies may, 
upon receking an allotment of funds from Headquarters, Depart- 
ment of the .Irm>- or a suballocation from a special operating 
agency. iscue allotments to installations and actiriries under their 
command lurisdiction. The recipient of an allotment may further 
distribute funds by creating suballotments. Funds receired b>- sub- 
allotment may not be further suballoted. 

The  recipienr of an allatmenr or suballotment of funds is respon- 
sible for the administratiie control of such fundi. In  this connec- 
twn, allocations or suballocations which are nor further subdivided 
hy suballocation or allotment will be treated as allotments. 

VI A P P R O P R I I T I O U  T R I K S F E R S ,  REI\IBURSEZIE\TS 
IUD RECEIPTS 

A. TRASSFERS B E T W E E S  APPROPR/ATIOSS 
Besides granting new obligatmnal aurhoritv in the apprapriarioni 

bills, Congress frequently grants t o  the depa'rtmenri and agencies a 
degree of Aexibilitj- in expending appropriated funds in the form of 
authority to transfer funds out of one appropriation account and 
into another. 

A transfer of fundi between appropriations does nor represent an 
el-penditure for goods and services received. or to be receked, but 
cerres only to adjust the amounts available in the appropriation 
accounts for obligation and expenditure, and is classified far ac- 
counting and reporting purposes as a nonexpenditure 
Such a transfer may not properly be recorded as an obligation or 
expenditure of the transferor appropriation or as a receipt of the 
transferee appropriation.188 Transfers betu een appropriations are 
rhus to be dirtinpished from withdrawals from appropriations 
which represent payments to orher appropriations, IeTolT-ine funds. 
or working capital funds to carry out the purposes of chi payor 
appropriation, which are not transfers but are disbursements and are 
classified as expenditure transactions.'e4 Included in this cate_eor)- are 
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payments for goods or services received on orders issued under 
Section 601 of the Economy Act.1n6 

T h e  statutory restriction on the purpose of appropriations re- 
quires that any transfer of funds between appropriations be spe- 
cifically authorized b y  law.'8B 

Authority for transfers may be granted in permanent, recurring 
or  nonrecurring provisions of the law; most transfer authorities 
affecting the Department of Defense, however, are contained in 
the annual appropriation le 'slation. T h e  most sweeping of these 
provisions is a general r ransfr  authority found in Section 716. 

During the currenr fircd year upon determinidon by fhe Secre iw  of 
Dcfonrc that such i c m n  IS "eceiiuy in the niiional interest, he may. w t h  
thc sppmvil of rhe Office of Mmrgemmr 2nd Budget, u in i fe r  not to ex- 
ceed 1750,000,WO of the ~ p p m p a n o n r  or funds rrailable m the Depart- 
menc of Defense for mlliriry funcdonr (except milinry conicructmnj 
beween such ~ppropriidani or funds. to be merged u n h  and t o  be n1mI- 
able for the sime purposer, m d  for the same time period. 13 the npp~c. 
priatim 01 fund to which crsniferred. Provided. T h a t  the Sccrorary of 
Drfenie shill notify the Congrern promprlv of nll transfers made m c -  
s u m  ID chis iufhonry.lW 

Authority to transfer funds from one appropriation to another 
may be provided solely for  administrative convenience and fleri- 
bility in obtaining funds necessary to meet emergency or unfore- 
seen conditions. 

B .  MISCELLANEOL'S RECEIPTS 
T h e  general rule with respect to repayments [ o  appropriarions 

from sources outside the government is set forth in 3 I U.S.C. S 484, 
which requires that all monies received for the use of the United 
States shall be deposited into the Treasury as miscellaneous re- 
ceipts?8' M o N e s  thus deposited cannot be withdrawn except in 
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consequence of appropriations made by .As a consequence. 
collections from ourside sources, other than refunds discussed below, 
cannot be credited to an appropriation account unless specifically 
authorized by law 

Repayments to  appropriations fall within two general categories, 
reimbursements and Reimbursements are repayments far  
commodities, work, or services furnished, or to be furn&d, by the 
agencies, usually under contracts or agreements. They  are not 
necessarily directly related to any particular expenditure previously 
made. These transactions operate to augment the original amount 
appropriated by Congress, and accordingls such repayments may 
be credited to an appropriation only when' authorized b r  l a w  .Ail 
collection documents involving reimbursements to appropriations 
which are credited to the appropriation should contain a citation of 
the authority- permitting the amounts involved to be credited to an 
appropnation. Refundi are direcrlv related to expenditures previ- 
ously made. and represent adjustments for payments in excess of 
what actually was due, such as collections for ( 1 )  payments in error, 
( 2 )  orerpa!-menrs, ( 3 )  items rejected and returned. (4) allowances 
on articles retained bur which are not completely satisfactory, ( 5 )  
recoveries an payment for contractual services u here such contracts 
are cancelled and adjustments made for the unused portion, and (6) 
any amounts collected ~n excess of whar is actually due under con- 
rracts as adlusted for final setdement. Collections representing re- 
funds do nor operate to augment the appropriation involied. It 
has long been the rule that if a collection involves a refund of 
monies paid from an appropriation in excess of what actually was 
due, such refunds are properly for credit to the appropriation ong- 
inally c h a r g d z n '  

.Amaunts recorered from defaulrinq contractors as the excess 
costs of replacement contracts may no; be applied to the cost of a 
reprocurement. but are for  deposit mto the Treasury ai  miicellane- 
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ous receipts.”l Perhaps the strongest argument against this propo- 
sition from a practical standpoint-that fulfilment of the objects 
for which an a propriation is made available is frustrated when, 
because of the L u r e  of a contractor to satisfactorily perform, the 
funds appropriated are used merely to increase the revenues of the 
Treasury rather than for the performance of work-proved not t o  
be persuasive in an early decision: 

ITlhr ~ p p ~ o p d a i a n i  are chargeable with chi  ~ c m d  m o v m  n m s q  for 
the procurcmcnr of th. supplier or the doing of the work for which 
fhc rpproprindona rre midr  avniiiblc and the acmd amount chargeable is 
thc amount paid far che g d r  or ser~ices obtained under Irhr rcrminaedl 
c o n ~ i e i  or orherwuiw.lo* 

Some of the decisions which restate this principle have authorized 
recoveries from defaulting contractors to be credited to the appro- 
priation originally charged with the cost of the contract when the 
recovery is in the namre of a contract price adjustment in an 
amount representing payments t o  the contractor in excess of the 
value of work performed, on the theory that the appropriation has 
been erroneously charged with such payments in the first instance. 
Thus, the Comptroller has permitted a credit to the appropriation 
of amounts recovered from a construction contractor or  its surety 
for the cost of corrections to work which failed to meet rpecifica- 
tions after the contractor had received final payment on the con- 
tract.aa T h e  Comptroller emphasized in that decision that pay- 
ment to the contractor had not been authorized by the contracting 
agency, thus reinforcing the rationale that the recovery represented 
the refund of an improper overpaymenr. A later decision involving 
similar facts arrived at the =me conclusion simply on the basis that 
the recovery represented payments to the contractor in excess of the 
value of the work satisfactorily performed under the contract.”5 

These decisions invalve contracts terminated far  default after 
payment has been made to the defaulting contractor for all or part 
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of the unsatiiiactory perlormance; amounts recorered are credmd 
IO the appropriation involved only to the extent that thev include 
payments for unsarisfacrorv w r k  and are thus In the nature of price 
dd]usrments. \Vhen the d;faulting contractor has received no pay- 
ments or u h e n  contract payments have been made only on account 
oi  delivered work. any excess costs of reprocuremeit are cansid- 
ered as damages resulring from a breach of contract rather than 
ddjustmenrs made In the conrracr price on account of a previous 
orerpayment, and are for  deposit as miscellaneous receipts. 

Similarly. refunds accruing to the Government under contracts 
conraimng guaranty or uarranry provisions are for credit to the 
appropriation charged with the contract. In a decision concerning 
the disposition to be made of refunds under a conrracr for rhe 
overhaul of aircraft engines-which contained a varranry clause 
providing far a pro rata reduction in the contract price for parts 
which become inoperative during the effecrive period of the war- 
ranry-the Comptroller concluded that since refunds under the 
clause were in the nature of a price adjustment equivalent ro rhe 
value of service remaining due under rhe contracr. they mere prop- 
erly for credit to the appropriation originally charged a i r h  the 
u o r k ,  if still c u i ~ n t . " ~  

T h e  rule that a refund of payments improperlv made from an 
appropriation is to  be returned to the appropriaribn has also been 
applied to  refunds resulting from contract price redeterminations."' 
T h e  cited decision arrived ar this result a i r h  respect to a voluntarv 
refund made by a contractor prior to negotiating a final price r;- 
iision under a fixed-price, redeterminable conrracr such a refund 
is the return of an admitted This rationale does 
nor. however, extend to relunds involving c ~ n t r a c t ~  which do nor 
require a price revision and which are completely voluntary in 

It  is ssurned chit  in such c i x 3  rho payment m the  c o n t r ~ c ~ o ~  UB made 
pu~sumr ID I" mgrosment reached bemeen the United Srnrcs 2nd rhs 
C O O ~ ~ C I D I  19 TO the purchae price ro br psid. and if thereafter th. con- 
t m r m  &CR to remm a p i n  of rhe purchase price rherc would seem to 
be no p r f 6 c a r i o n  for xprd lng the rmaunr rcrurned SJ an overpay. 
mm,. 9 1  

natwe 

~ 0 1 1 4  COWP GPV 143 0?14) ,c f  2 7  COMP GEN 384 (1948) 
207 11 C ~ M P .  Gia. 176 LI9131. 
2 0 1  id. nc L76 
P O Q l i  CMS GEN. 847. a j l  (19451 
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Amounts which represent liquidated damages recovered from 
defaulting contractors should genera!ly be credited to the appropri- 
ation charged with the contract. since they represent adjustments 
in the contract price and because in this way they remain available 
for return to the contractor in the event it is relieved from liabil- 

Accordingly, where no repayments have been made under 
the contract and a request for  remission has been denied, liquidated 
damages are for deposit as miscellaneous receipts?" 

Funds received by a cost-reimbursement contractor as compen- 
sation for damages to Government propemy from a thud  party 
are for deposit into the Treasury, and may not be retained by the 
contractor in reduction of the contract price.21a 

The general rule that refunds of improper payments should be 
returned to the appropriation originally charged with the payment 
remains applicable when that appro riation hes expued.*l8 For- 
merly, the rule was chat repayments o f a n y  nature to a lapsed appro- 
priation were t o  be aedi ted t o  miscellaneous receipts instead of to 
the appropriation.2'* 

Title 31, Section 484 of the United States Code precludes the 
canduct of a progrsm or activity for which Congress appropriates 
funds on  a self-sustaining basis with revenues generated from its own 
operations. If funds received b y  a department or agency as a result 
of contracts made by it to furnish commodities or services to others 
were retained in its awn appropriation account, the use of such 
funds for the same purposes for which the appropriation is made 
would operate to augment the appropriation. 
4 decision which illustrates this principle2lB concerned the avail- 

abiliry of z revolving fund t o  finance a silver recovay program 
conducred b y  the Veterans' Admininradon. X-ray film contains 
a small quantity of pure silver which, when the film is exposed and 
developed, washes from the film into the chemical firing solution and 
is thus economically recoverable. The Veterans' Administration 
proposed to establish a recovery program as a revolving fund op- 
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eration, with expenses of the program financed bv the fund and 
proceeds from the sale of silver credited to the fund:218 T h e  revolr- 
ing fund was then being used for the procurement of, inter alia. 
X-ray supplies and equipment. with reimbursemenr from the appro- 
priation chargeable for the cost of the items and for the cost a f  
maintaining the fund. T h e  Comptroller reasoned that since the 
stature authorizing the fund21i qualified the purposes for which IC 
was available to those which were reasonably connected with and 
incident to  the accomplishment of the regular activities of the \ -A,  
it w~.as not authority for industrial-type operations haring no rela- 
r i m  co the care and treatment of patients, such as silrer reclama- 
tion. hccordinelv, neither the revolting fund nor the appropri- 
ation charged &h the cost of the X-rav film or de\ eloping s o b  
tian w a s  available for the cost of the program. Anr proceeds from 
the sale of silver were for deposit as miicellaneou; receipts. rather 
than for retention by the \'A for further recovery operations. 

Similarly, the purchase of postage stamps for the same purpose 
for which a specific amount has been appropriated tn  cover the cost 
of penalrv mail has been held to be on unauthorized auementation 
of the penalty mail appropriation.z1s And contracts for fdod services 
which required the contractor to deposit into a special account a 
specified percentage of receipts as a reserve to he used for the 
repair and replacemenr of government owned equipment hare been 
held 

T h e  Comptroller has %aced. in connecrion u-ah an exchange of 
old property for new that 

,r!he exchange of old properr) in pinmi piymenr iar new pmpperr! LI 

an effect the s d c  of rhc old p m p c q  and ihc apppiicarion of I E  s i le  price ID 
the pwch i i e  price oi rho new p q e q  and ss it i s  obilour rhar such 
procedure dmc t iy  ~ugmena the appmprmions orhirxlre mide irailibie 
by the Cangori for the purposeei of she spending agency end rhus cirarl! 
~ m f r w e n e i  the scarurory p r o w i ~ o m  c iad ,  such prwedure may not be 
w e w d  13 iiuful except  where it i s  exprriiiy iuthorizsd b! II I IY~~ 220 
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Similar reasoning has been applied in a number of decisions hold- 
ing that the costs of preparation of property for sale were not 
"expenses of such sales" within the meaning of 31 U.S.C. 9 489211 
so as to be chargeable to the proceeds of sale.Z22 It was in the light 
of these decisions that the following provisions incloded in the 
appropriation "Ordnance Service and Supplies, Army" contained in 
the Military Appropriation Act, 1948: 

P r o d d e d ,  Thab  norwithitinding rho pcovinoni of my orhcr 11w, not 
more r h m  %2l,OW,oW of the amomti recerred by rhe WBI Depirmenr 
during the 6rcd year 19q8 1s proceeds from the si le  oi scrap 01 silvage 
materiel shi l l  be ivnrlible for erprnrei of rrmrpartmion. domdiriraaoon. 
m d  other prepqmon for sale or sdiige of malitiry supplies, equ+menr. 
and materiel.**3 

Similar provisions have been included in all subsequent annual 
appropriation acts for the military departments with no major 
changes other than the elimination of the dollar limitation.*24 

C. REPROGR4.M.MIXG 
1. Definition. 

Reprogramming i5 the diversion of apprapriared funds by a 
department or agency from the specific purpose for which originally 
justified to a different use.azb Repragrammin does not involve the 
transfer of funds between appropriations. w k c h  requires statutory 

Insread, the diversion in use of funds takes place with- 
in the legal confines of an appropriation. There is no change in the 
total amount available in the appropriation account, since in any 
reprogramming action the amount of funds t o  be added to a pro- 
gram must be offset with deletions from another program. And 
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because the purpose af such actions may in no way deviate fiom 
the appropriation language descriprire of the purposes for which 
the funds hare been provided, the funds are applied only for pur- 
poses for which the appropriation is legally available. 

2 .  Reprogrmiizing and the Congrerr. 

The  Authorrzatian and Appropriation Acts for the Department 
of Defense prolide funds in terms of lump-sum amounts far broad 
appropriation accounts, for example, operations and maintenance, 
military personnel. Detailed justifications and cost breakdoans are 
presented to the Armed Services and Appropriations Committees 
of the House and Senate to support the Department's request for 
funds, and the decisions of the Committees and the Congress are 
based on these justifications. The  funds prorided to the Depart- 
ment of Defense then, are the totals of the costs of programs ap- 
proved by rhe Committees and the Congress. The acts do nor. 
however. carry forward the language of these pt>fications. 

The  traditional view wirh respect to  a lump-sum appropriation 
is that the legal aiailability of funds for a particular obligation does 
not depend on nhether the obligation is related to particular pro- 
grams justified before Congress, but whether the obligation is neces- 
sary or incidental to  the purposes for which the appropriation is 
made. Thus. the Comptroller General has held that budget estimates 
and related justifications are not binding on administrative officers 
in deciding questions of arailabilitv of the use of funds, unless CAI- 
ried into ;he language of the ac; making the appropriation.2z' 

But Congress has insisted on maintaining the integrity of the 
justifications presented in support of budget requests.22i In 50 

doing, it has emphasized that the Deparrment of Defense is com- 
mitted to programs justified to Congress, and that any iienificant 
deviation fiom apprmed programs is beyond the normal Luthority 
of the Department.228 

On rhe orher hand, Congress recognizer that flexibility must be 
provided within the terms of the appropriation acts because of the 
lengthy period between iustification of a program and the obliga- 
tion of fundi. The  Department must be able to meet changing 
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conditions without coming back to Congress for a formal change 
in the appropriation act or for a supplemental appropriation. Re- 
programming may be dictated by a change in requirements, a rech- 
nological breakthrough, a discovery that price estimates supporting 
the original justification mere incorrect, an increase in wages or the 
cost of materials. or b r  legislative changes enacted subsequent to 
the authorization or appropriation act. 

3. Current Reprogranmiing Procedurer. 

DoD Directive 7250.5 and DoD Instruction 7250.10 describe 
procedures for submitting reprogramming actions to rhe Armed 
Services and Appropriations Committees of each House, either as 
a request for prior approval or simply as notification for informa- 
tional purposes, depending an the nature of the action. The  pro- 
cedural limitations outlined in the Directive for Congressional sur- 
veillance of reprogramming is the result of informal agreements 
with Congress concerning the degree of discretion the Department 
would exercise in the execution af budget programs. 

Any reprogramming action mu= fira be ipecificallv approved by 
the Secretary of Defense, or the Deputy Secretary df Defense, be- 
fore being submitted to the Armed Services a i d  Appropriations 
Commirtees. 

T h e  prior approval of the Armed Services and the Appropriations 
Committees is required with respect to any reprogramming action 
involving the application of funds, irrespective af the amount, to 
(a) items or activities deleted by Congress from programs as origi- 
nally presented; (b) items or activities for which specific reduc- 
tion in amounts originally requested were made bv Congress; (c)  
any increase in procurement of aircraft, missile;, naval vessels. 
tracked combat vehicles, or other weapons far which appropriations 
are authorized b y  legislation pursuant to Section 412(b) of Public 
Law 86-149, as amended;*8o and (d)  reprogramming no-year funds 
from an earlier fiscal year program to a later fiscal year program!8' 

w h e n  approval of the committees is required, rhev are notified b y  
the armed services of the requested reprogramming. The commir- 

pan ~ c t  o i ~ m . .  19,1959. h b  L. NO. 91.121, I 405, 81 star. 207. 
281 Thir I~IYIO fiam neplrtmenr Deionie ~ ~ ~ ~ ~ ~ ~ i ~ ~ i ~ ~  .hct. mo, 

Decrmbcr 29, 1959, Pub L. No 91.171, I 5 B .  81 S l i t .  487. providing that cennin 
unoblqsted balances ai  appropdmoni for pmcuremenr be idenrified I" the m n u d  
DoD budger rubmisiron m d  recommended ior nicirrmn. 
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tees then hare  1 5  days to object to the reprogramming. If the 
committees abject to the reprogramming it cannot be undertaken. 
If the Department af Defense does nor receive mi ice  of abjection 
or approval within I5 days, it can assume rhat there is no objection 
to the proposed reprogramming. 

For other types of reprogramming, the Armed Seriicei and Ap- 
propriations Committees, as appropriate, are 10 be notified promptly 
(wirhin nvo working dava) of approral bv the Secretary or Deputy 
Secretary of reproe;amkmno actions char involve shifthg of fundi 
in significant a m o u k ,  as d k r i b e d  in Departmenr of Defense In- 
struction 7250.10, including ( a )  an increase of $ 5  million or more 
in a budget a c t n i t r  in the military personnel or operations and 
maintenance appropriation; (b) an increase of 5 5  mdlion or more 
in a procurement line item, or an addition to the procurement line 
item base of a ma >rem in the amounr a1 5 2  million or more; and 
(c) an increase of 5 2  million or more i n  any budget subactivity line 
item in an appropriation far  research, derelopment. test and evalu- 
ation, including the addition of a new budget subactivity line item. 
thc c o x  of vh ich  is estimated to be $10 million or more \tithin a 
three-year period. 

IVhile prior approval of the committees IS not specificallp re- 
quired for such repragrammings, if any of the cornmimes indicates 
objection t o  the reprogrammng \*chin fifteen days. such reprogram- 
ming must be reconsidered by the Secretary of Defense. 

In  the case of construction fundi. for which authorizations and 
appropriations are  made by line item. the reprogramming procedure 
is somewhat different. T h e  authorization and appropriation acts 
specifically provide authority for reprogramming in the form of 
transfer fbnd limitations, m d  the Deparrment c a n  reprogram funds 
within that I m i i t a t i ~ n . ~ ~ ~  The  amount af  rhis transfer authoriry con- 
stitutes a n  absolute ceiling on the extent of reprogramming. A s  in 
the case of reprogramming funds provided under a lump-sum appro- 
priation, the total amount of funds available in the construction 
appropriation account remains constant; the amount of funds 10 
be added to a program must be offset with a corresponding deletion 
from another program. 
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The procedure with respect to reprogramming construction funds 
requires the Department to notify the Committees of its intent ro 
reprogram with derailed information on where funds are t o  be added 
and from which line items funds are to be deleted. T h e  Deparr- 
ment then withholds action for 30 days. If the Committees do not 
object to the reprogramming within that period, the Department 
can then proceed with the reprogramming. If any of the Cammit- 
tees objects, the action cannot be undertaken. 

In addition, there exists permanent authority for restoration or 
replacement of facilities damaged or destroyed.za' \Then this au- 
thority is used, the Armed Services Committees are notified by the 
military departments. T h e  notice includes a dercriprion of the work 
and an estimate of the cost. The Secretary of Defense requests the 
.4ppropriarians Committees' approval to finance the work from 
funds available in the construction account involved, and indicates 
the source of funds to corer the estimates. 
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