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RIGHTS WARNINGS IN THE 
ARMED SERVICES* 

Captain Fredric I. Lederer** 

I. INTRODUCTIOK 
The right against self-incrimination has  been considered a fun. 

damental principle of American law since a t  least the ratification 
ofthefifth amendment to theconstitution in 1791.: Despite this,it 
took some 175 years before this right was meaningfully k- 
plemented by requiring that  persons suspwted of crime be warned 
of their right toremain silentbeforea custodialpoliceinterrogatian 
could take place.' While the warning requirement burst upon the 
civilian population in 1966 with the Supreme Court's decision in 
thecaseofMirando v .  Arizona? a similar andinanesensebroader 
warning requirement had been in effect in the Army since 1948' 
and in the armed services generally since 1951 Indeed, the 
military requirement was noted with approval in the Supreme 
Court's opinion in Mvonda.6 As we near the l h h  anniversary of 

*This artrcle LI adapted from B paper submitted m partisl fvlfillmenr of the IO 
~uuemenfs far the LL M degree at the Univemty of Virgmia School of Law. The 
opmmons and conclusionspresenred in thisarticle arerhoseoftheavihorsnddonot 
necessaril) reprerent the views of The Judge Advocate General's School 07 any 
other gmernmental agency. 
**JAGC ti S Arm) Instructor. Cnminal Law Division, The Judge Adiocate 
General s School ti S Arm> Lecturer ~n L a r  Umrersif) of Vnmnia B S I  1968. 
Palitechnir Inetitute of Sew York. J D , 1971 Columbia L'miersify LL M ,  1916 
Cmier i l t i  nfvwymla  MemberoffheBarsofNeu York,theU S CourtofM~I~~ari .  
Apverlr  a n d  the L'S Court of Appeals far the Second Circuit 
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M i r a n d o  and  perhaps it.. impendin 
eema pdrtlC"l'%rI\ .1pprc>pr 
hawd ~ a r n i n g  requireme 

Properly used. the term "nght against s e l i - i n i = i m i n a t , o n . " ~ ~ t ~ ~ ~  
spenfically to the right of an  individual t o  refuse to make  an  ~ n -  
cnmmatmp statement Strictly speaking. the ngh t  does not in- 
r o l b e  the v o l ~ n t a n n e ~ ~  of a statement made when theripht LS not 
Inioked-an issue that 1s determined by the l aw  of confessions 
Despite this differentiation, the two distinct legal doctrines have 
tended to merpe m the United States t i  onl) because the .Miianda 
warning requmment both implementsthe basic ngh t  by inform- 
m g  a suspect of 11s existence and at  least in theory tends to make a 
statement iaiuntar) by interrupting thepossibly C O ~ T C L Y ~  nature of 
a custodial int,rrupation.AccordIngly. a proper understanding of 
the warning requirements in the milltar). requlresa bnefhistorical 
review of both the rlpht against self->ncrimination and the \ d u n  
t a n n e s ~  doc tnne  in the armed ~erv ices  

11. HISTORY OF THE MILITARY RIGHT 
AGAINST SELF.1NCRIMINATION 

Although It 1s difficult to find the specific ongins of the military 
right against self-incnmmatian m the United Stares e it is clear 
tha t a spec t sa f thengh tex i s t edby  1F62atthelatestiUnti11878the 
mditar, accused wasconsidered an incompetent witnessandunfit 
to take the witness stand in hm own behalfl ' thus rendermg the 
issue academic insofar B E  formal l u d i c i d  incerrogatian of the ac. 
c u s d  w a s  concerned Khen Congress removed the disability by 
statute. however it took care to make 11 clear that  the accused did 
not have to take the stand and that  romment as  to his failure t o  do 
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so could not be made:. The application of the right to witnesses a t  
courtsmartial remains unclear until 1916 although thereis reason 
to believe that the fifth amendment right was considered binding.'l 
Statutory enactment of the right against selfincrimination 
appears to stem dlrectly from the Army's attempt to enforce its 
right to compel attendance of civilian witnesses at trials by court- 
martial by certifying the witness' refusal to appear or testify to a 
federal district court for trial of the issue. When Congress enacted 
the certification provision in 1901, it included the proviso "that no 
witness shall be compelled to incrimutate himself or to answer m y  
question whxh  may tend to incriminate or degrade him."'3 When 
in 1912 Major General Enach Crowder. then Judge Advocate 
General of the A m y ,  presented the first major revision i n  the Ar- 
ticles of War in mer one hundred years, his code lacked any 
reference to a general right against self-incrimination." However, 
by 1914 the congressional hearings on the proposed revision con- 
tained a new proposed Article of )Tar 25 which declared. 

No  w f n e ~ s  before a milltar? coun commasmn, court  o f inqury  or board. 
or before en) offlcer rnlhtari 01 eivll.dengnated to fake a deposinonta be 
read in e\idence before a mhtary  C D Y T ~ ,  c ~ m m i s ~ m ,  e m i t  o f  mquui  or 
board shall be compelled r o ~ n ~ r i m m a f e h m s e l f o r t o  answeranyqueetiond 
uhrch my rend t o  mcriminste or degrade him , 

In  his testimony before theSenateCommitteeonMilitary Affairs, 
General Crowder explained that because the self-incrimination ex. 
emption had originally been attached to the certification act, 

the ~ o n ~ t r u e l i o n  U B B  a d ? a n c d  that  rhia language w u l d  no t  apply t o  
any other w t n e ~ ~ e s  than those named m the act itself It thus did not 
protect any and all w t n e s s  [sic] agamsf se l f - incrmmarm but only those 
described m the act m a h i c h  the p m v e o  appears So I struck out that  
pm' iso and have pu t  ~f m the next article. a h e r e  11 w l l  be of general 
Bpplleatlo" ./ 

Congress accepted General Crowder's self4ncrimination provision 

According IO the smute .  the accused '.hBlI.BthlbO,nrRjvear b u t n a r o t h e r w m  
18 failure t o  make such reqreat shall not create any 
f of March 16. 1876, ch 7; 20 Stat 30 
at the S u ~ r e m o  Court's fifth amendment decisions 
afterthe ~ t a t u r e ~ ~ s  adopted B ~ T H R O P  supranote 

10. ai 386 n 5 5  See alia Ivlener. supra note 5 at 277 76 nn 395. 396 K,h>eh mdlcate 
that ~ a m m n g i  \\ere g n e n  m an 1606 trial and recogmred in p a n  b i  1795 
" . ~ c t a f M a r c h 2 , 1 9 0 l , c h  609 81 31Star 951 S e e a l s o H e a i i n g s a n S  3191Bsiorr 
the Subcomm o n  Milifar) Aiioris a/ the Senate Comm on . I l i l i i a i i  Aiiairs 64th 
Cong IrrSers 11916lasprinl idinS REP S o  130 6 i f h C a n g  ls tSess  52,1916) 
[hereinafter nted as S REP S o  1301 

a Srr # m e d i i  Hearings on H R  23628 Before t h e  House Comm o n  Mi l i t a r )  A/ 
laws. 62d C o w ,  2d S e w  36 119121 
' e  S. REP No 229,63d Cone 2d Sess 4 ,  at art 25 119111 

S REP NO 130,6upra nore 13. at 53 
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and. renumbered. It becarr>eA;tirlt 
t ides  of Bar  were enacted u, 1916 
1920 u hen the right against srlf-mc 
clude witnesses before officers conductvlg lnrestigatmns ,- No 
other statutory change took place, however. until the Eistan Act of 
1948 ' It should be noted that before theElstan Act revismi, Arti- 
cle of War 24 dealt only with iudinal or quasi-iudinal in- 
terrogations The statute was silent as t o  pretrial police In 
terrogations or their equivalent Theaccused seemstohavehad the 
right to remain silent and to refuse to cooperate In such a n  m. 
vestigation However .  no formal warnlng of that  f a n  uas ap-  
parently required although evidenceexiststhat someform ofwarn- 
mg was occasionally given by military mvestigators:$ The 
pr imary check o n  pretnal interrogation was inserted into the 
statute only m 1918: until then military due process. and the cam- 
mon law requirement that confessions be \ d u n t a r s  and not the 

improper coercion ormducementwas th tmspec t ' s an l j  

World War I1 was fought under the Artlcier of \Var of 1916 hi 
revised in 1920 Soon after the close of the war it became emdent 
that  substantial dissatisfaction existed w t h  the A m c l e s  of \Val 
and indeed with military justice ~n general. Complamts .f 
drumhead justice were frequent and a number ef ~ ~ n g r e ~ ~ ~ i a l  
committees as well as the Amencan Bar Association and other 
legal groups began investigations of miittan. lustice dunng the 
war.>'  

As a consequence of this dissatisfaction Congress mact t  I 6 
number of significant changes to the Artides of War. one of which 
involved the right against self-mrrmmatmn The va r i~ lus  ~n 
vestigations into military lusticeduring theSecond\VurldKar had 
emphasized displeasure with results caused by dfferrniials in 
rank Particularly mpor tan t  in some cases was the potential for 
commissioned or noncommissioned officers to  compel aubor-  
dmates to mcrminate themselves -. I D  d n  effort t o  pro! >de more 

aRainst abusive questioniny 
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fairness in interrogations, Congress amended Article of War 21 by 
adding a n  entirely new second paragraph. I n m a n y  respects the 
amendment was unique in American law. It indicated 

Theuseofcoercianorunlawfulinfluenceln any mannerrha tsae \e rh i  in/ 
person to obtain m y  statement. admission or confession from an, accused 
person OT wtneis. shall be deemed t o  be conduct t o  the preludlcr of  p t m  
order and military dlsciplrne, and no such ssiement, admmian OI conies 
smn shall be received m evidence by any court-martmi It shall be the d u n  
of any peraon in obtainlng any statement from an accvsed to ad.m him 
thathedoesnothavetomakeanystatementarallrigard~ngrheoff~nscnf 
which he  IS accused or belng mi,estigated that an) stelement by the ac 
c w e d  may be used a8 evidence agamst hm in B tna l  by coun-martial 

It is difficult t o  overestimate thesignificance ofthis amendment. It 
departed from previous law in three significant ways. First. it 
adopted by statute the common law exclusionary rule already 
found in the law of confessions. Second. it adopted a warning re 
quirement far the first timeinfederalstatute,andthird,itmade the 
use of coercion or unlawful influence to obtain a statement, admis. 
sion or confession a criminal offense punishable by court.marria1. 
the expansion of Article of War 24 also made that Article expliritly 
applicable for the first time to an accused person as  well .as a 
witness. Congress did not, however, clearly indicate whether the 
failure to warn a n  accused or witness ofhisnghtspursuant to Arti- 

94 Cos0 REc 184 119481 MI Burleson was aooarenrlv motivated at l e a i f  in ~ a r '  

ly prisume that he web concerned with rhe problems peculiar to mi l i tan rank 
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cle u i  War 24 would be punishable ti\ i i ~ ~ r t - m . ~ r t m l  ~n the same 
fashion that coercion or unlxwiul inf luence would be. LVhether or  
not failure to warn  constituted coerclan ,or unlnwiul influence was 
also left open by the statute 

The Elston Act w a s  the mmedi.ite reault ut t h e  post-war attempt 
to reform Army justice Its exIstencc. ,%b burh. was shonhved 
because ,he decision to umfy the S P ~ V K B S  under the Department  of 
Defense carned with it the task of p r e p ~ r i n g  a uniform code of 
military law At the time that P r o t e s m  
appointed LO d e n s e  8uch a code for the art 
and witnesses in Army courts m a r t i 4  co 
right against self.incnmination \\Inch h.rd been enacted into l a b  
by the Elstan Committee's eiiorts.The Articles for theGovrrnment 
of the United States Kavg ,  howpver. had nil pro\ ision equivalent to 
ArticleoiWarL1 Accordmgta theCompardt,irStudies?iatebooki' 
a document prepared toaidthecodification effort. theonl\  Sava l  

ing p r o v i ~ m n  

The committee which prepared the C tudiesNotebook 

form. Significantly, the committee s t a t 4  
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Ultimately both the Code Committee and the Congress accepted 
the recommendations of the Comparative Studies Committee 29 
The final result was Article 31 of the Unrform Code of Military 
Justice. which has  remained unaltered from its enactment to  
date. I" 

Although Professor Morgan's notes a t  Harvard Law School-1 in- 
dicate that  the actual language of Article 31 was scrutinized rather 
closely, there 1s little evidence that all of the language of Article 
31(a) and 31(b) was picked with specific ends in mind." Thus, 
although the Court of Military Appeals has  dended that  the 
coverage of the military right agamst self-incrimination is a goad 
deal broader than that  of the fifth amendment right,+ relying in 
part on the differences in language between the two phrasings, 
there is little indication that Article 31 was intended to differ in its 

I 
1 

. , .. . . . . 

. . .  . . .  
. .  . 

.. . . . . .  . .  . . .  . 
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< merCige from the fifth amendment. Indeed with the exception of 
the Article <l ib )  warning requxement,such evldenceasmay exist 
,ernis to i w g r j t  the opposite conclusion It IS an interesting fact 
that 111 the ~:pproximately ten pagrs of legislative hearings devoted 

ernt ion of Article 31," six pages discuss Article 3l[cP-  
L of the ('ode presentl) a dead IetterPh Virtually no discus. 
devoted to the substantive coverage of the basm right of 
iinatioii fuund inArticleJl(a)and anlyafewparagraphs 

ope of the rights warning requirements found in Article 
,Jl, BS ultimately enacted by Congress did not in- 
equivalent to that found m theElston Act'sredsion 

(of A r t ~ l r  of War 24 making the coercion of a confession a crimeun. 
de Both Professor Morgan's materials and the con- 
hearings make  it abundantly clear that this language 
ated from Article 31 ron the grounds that It was un. 
nd superfluousm biea ,,fthecreatianofanewart,cleof 

deofMilitary Justice Article98 "IndeedonMarch 

. , r 1 )  1. I , .  
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23. 1949 during the hearings on the Uniform Code of Military 
Justice before the House Subcommittee considering Article 31. Mr. 
Robert W. Smart, a staff member, testified that  "theinternational 
[sic] violation of any of the prowsons of this articleconstitutes an  
offense punishable under Article % " J 9  This would appear to cor. 
red the vagueness left in Article of War 24 as to whether or not 
failure to give the warnings might in itself be a criminal offense. 
However, the failure to include withm Article 31 express language 
making failure to comply with its provisions a n  offense must be 
presumed to hea t  least oneof theexplanationsfor the complete and 
utter failure of the Article 98 sanction. KO recorded case exists in 
which a member of the military has  been prosecuted under Article 
98'"oranyotherart,cleforcoercion ofaconfesaon, let alonefailure 
to  give the rights waminps. 

. 

. 

111. ARTICLE 31 
A .  A BRIEF OVERVIEW OF ARTICLE 31 AND 

MIRANDA u.  ARIZONA 
Before proceeding to further analysisofthelaw relatingtorights 

warnings in the military. it is important to recognize the interac- 
tion between Articles 31(a), 31(b) and the ngh t s  accorded by 
Mirando u A r m n a  Although the statutory militaryrightagainst 
self-incrimination 1s found in Article 31(al, which speaks m terms 
of mcrimination. Article 31(b) appears to have a much broader 
coverage. Whereas the question in 31(a) is the meaning of "in- 
crunination." the question in 31(hl appears to be the definition of 
the word "statement," for under Article ?l(bi. N arnmgs. including 
the ngh t  to remain silent, must be given before a "statement" may 
herequested o f a  suspect.Indeed. theCourtofMihtary Appealshas 
indicated that the Article 31(bl language goes sofar  a s  to outlaw a 
request wlthout warnings for bodily fluid samples" or voice'z or 

, l n ~ l ~ (  I t t13-t ,I, , ,nv, n , l l  n # l l l l ~ n l  , , ~ ~ , , i ~ l , l , ~ , ~ ~ ~ . J " ~ ~ , ~ ~ ~ ~ , ~ ~ , ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ , , ~  
l l l l l l ' . ,  ,I, I- 
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handwriting" exemplars Thus. Article 31(bl is  in fact a substan- 
tive right against self.mcrimination in and of itself because It has  
been interpreted to apply to nonverbal a d s  

Even the most cursory view of Article 31 will immediately reveal 
the lack ofany nghttocounsel 4 Theleglslativehistoryrevealsno 
reference whatsoever to a right to counsel within the militarynght 
againat self-incrunination The right to counsel does. however, ap. 
ply to milLtary members just as it does to nwlians Subsequent to 
Miranda, the Court of Militart Appeals held ~n the case of Cnited 
States u Tempm44 that  Mzranda apphed to all custodial in- 
terrogations within the mihtary Accordmgly. whde Article 31tb) 
warnings must be given to any person who 1s a suBpect or a n  ac-  
cused. Miranda rights to counsel, as set forth in paragraph 140ai2) 

lartial, must becomplied u l th  onlylfthe 
,iblect of B custodial interrogation. In  

mditai, prictire t h e n  one must first determine whether or not an 
individual questioned v a s  a suspect or an accused and if so must 
then d e t r r n m e  uhether or not the mdiwdual was 1x1 custody. With 
these considerations in mind it is now possible to turn to an  
analysis of nghts warnings in the military 

The verb nature of the phrasing of Article 31(bi supplies a 
framework far analysis A s  suggested by ProfessorMagrnre."Arti- 
cle 3 1 t h ~ ' ~  lanpuage can easily be placed against the quesnons it 
p"WS 

Who must warn' S a  person subject w this 
When I S  warnmg required? [code] may mterrogate, or re- 

quest any statement from, an 
Who must be warned? accused or a person suspected 

of an offense without first m. 
What warning I S  required? forming him of the nature of 

the accusation and advising 
hun that  h e  does not have to 
make any statement regard- 
ing the offenae of which he is 
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accused or suspected and that  
any statement made by him 
may he used as  evidence 
against him inatr ia l  by murt- 
martial. 4 b  

While the plain meaning of the statute would appear to answer 
these questions, 25 years of litigation and judicial interpretation 
havemade it clear thatvirtuallynothinginvolvingArticle31 h a s a  
"plain meaning." For ease of analysis the major questionsarebest 
considered in the following sequence: what warnings are required; 
who must give warnings; who must be warned; and when must 
warnings be given. 

B. THE CONTENT OF THE WARNINGS 
As indicated above, the specific content of theArticle3l(b) w a r n  

ing is comparatively simple. However, judicial decisions have 
refmedthemeaning ofthetermsusedin theclauae.WhiletheCode 
requires that theindividual beinformedofthenatureoftheaccusa. 
tion against him, a requirement not found in Miranda, the Code 
does not indicate the degree of specificity required to satisfy this 
provision. It now appears settled that as  long as  the individual b o  
ing questioned is informed of the general nature of the offense, 
rather than  the specific article of the Code violated or the  specitic 
degree of the offense, the interrogator has  complied with the 31(b) 
requirement." Unlike other aspects of Article 31@), the Court of 
Military Appeals has  held that  i t  may be unnecessary for military 
police or other persons in authority to inform an accused of the 
nature of the offense when evidence exists that he is fully aware of 
the  offense and where other important considerations justify the 
police failure to advise the accused of the specific offense. Thus in  
United States u.  Nitschke'l the accused was involved in a n  
automobile accident in Germany that  killed a pedestrian. The ac. 
cused had been drinking and was asked by criminal investigators 
to give a blood sample. The CID agent involved did not notify the 
accused that he was suspected of a homicide because a local doctor 
had advised against it in light of the accused's mental state after 
the accident. Throughout the interview, the  accused keptrepeating, 
however, that hemusthavekilledsameone.Onappeal,theCourtof 
Military Appeals found that the agenthad simply o m i t t e d c a n f h -  
ing the fatality and that in view of all the  circumstancce the ac- 

' 

' 

a *  id a1 4 

4 - 1 2 L S C M A  4 8 9 . 3 1 C M R  7511961) 
Srr e L, 3laguirr. i vp ia  note 45, SI 26-30 
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c u d  knew of the nature of the offense. While thia case should not 
be interpreted liberally. it aopears to remain good authority. 

Where an accused is suspected of more than oneoffense,military 
police must warn of all offenses or risk total suppression of any 
statement that the accused may make.4e When knowledge of a 
apenfic offense exists, it is insufficient for the Government to in. 
form a suspect that the agents involved are interested in the ac- 
tivities of the accused over a general period of time. For example, in 
United States u.  Reynoldio the Court of Military Appeals held that 
where agents of the Air Force's Office of Special Investigations 
fOSIl informed the accused that  they were interested in hie ac. 
tiv,tieaoveragivenperiodoftime whenhe was infadsuapededof  
both absence without leave and larceny of an officer'svehicle, the 
Government was held nnt to havecomplied with therequirements 
of Article 31(b) and the buspect'sstatementwasheldinadmissible. 

While it would appear reasonably simpleto adheretotherequire- 
ment of Article 31(b) and inform a suspect of his right to remain 
d e n t ,  the case IawTeflectenumerovsattemptsbymilitarypoliceto 
avoid complete compliance. Two 1963 cases 51 reversed convictions 
in which military police hadinformed theaccusedthat while Arti. 
d e  31 meant that they didnothavetoincriminatethemselveaitdid 
not mean that they had a right to remain silent. Perhaps theae 
cases can be explained simply by pointing to their date and theun- 
familiarity with thenew Article31, but itisunfortunatelytruethat 
smilar cases have appeared in more recent years.52 In  1972 for in- 
stance, investigators told a n  accused who wassuspected oflarceny 
and murder that if he was not involved and withheld knowledge of 
the offense, he would be an accesmry after the fact and muld 
receive 300 years m jail. TheCourtofMilitary Appealsreversdthe 
conviction for failure to comply with Article 31(b).53 All  in all, 
however. this portion of the Article 31b)  warnings appears to be 
subject to general compliance by military interrogators. 

Relatively few c a w s  involve the third portion of Article 31@+ 
that portion which advises the accused or suspect of the fact that 
anything he says may be used against him in a trial by court. 
martial.ii If the wapect being questioned is in custody he must be 

O U S C M A  320 43CMR 160(19111,Un~- 
403 37 C M.R 23 (19661 
661 
$ A  430 9 C M R  60(1953),UniledStalesu 
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warned not only of his Article 31(b) rights but also of those rights 
conferred by Miranda.55 These rights include the right to remain 
d e n t ,  a warning that  anything said may be used against the BC. 

cused a t  trial, and the right to have an attorney present a t  the in. 
terrogation with the additional right that  if the individual cannot 
afford a n  attorney one will be appointed for h i m  The exact nature 
oftherighttocounssl in themilitarymeritadetaileddiscussionand 
will be so treated later in this article. 

C. WHO MUST WARN? 

Who must give Article 31@) warnings is perhaps the single most 
complex question raised by Article 31. In civilian jurisdictions 
Mirand4 warningarnustbegivenbypersonswithofficialstatusin. 
vestigating possible criminal mnduct. As a practical matter this 
generally means police officers, To further simplify the situation, 
Miranda warnings are required only during custodial in- 
terrogations. On the other hand, Article 31(b) read literally, re- 
quires warnings during any criminai interrogation of a suspect by 
a person subject to theUniformCodeofMilitary Justice.IfArticle 
31(b) were to be interpreted literally, warnings would be required 
every time a n  accused or suspect is questioned. Although this 
possibility does not necessarily appear unreasonable, it raises a 
number of significant problems. 

Many of these difficulties stem directly from thepeculiar nature 
of the military itself. All military personnel have rank and status 
and virtually everymilitarymemberispotentially senior toatleast 
one other and thus holdsactualorpotentialdisciplinary authority. 
Even those individuals performing nonpolice duties frequently 
hold disciplinary or quasi.policepowers.Thusan Army doctor who 
questionsapatientmayda soformedicalpurposesjust a s  acivilian 
doctor might. However, unWtehis dviliancolleague, the Army doc. 
tor is  a military officer with the same authority and powers that a 
military police officer holds.56 Must Article 31 warnings by given 
by a military doctor who in the course of performing a medical ex- 
amination questions a patient known to be a criminal suspect? To 
date the courts have absolved the medical corps and others from 
such responsibilities as  long as  their questions are purely 
professional or "personal" in nature. This h a s  been the result of 
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what has been called the "offic test ' apphed b, ' h r  
Court of Military Appeals.'. 

Under the test the court  has msrsted r t . . t  trial ir'iirts determi"? 
the role or status of an  interrogator a t  the instant of interrogation. 
Thus who must give warnlngs frequently becomes a p u ~ s t m  of 
fact. Was the JAGCofficerwhaquestianed thesuspect actme asan  
attorney or as a n  officer holding police powers? As ran h e  m a g -  
ined, the official capacltg test has heen extremeli difficult to m p l e -  
rnmt  and has g ~ e n  rise to a great deal of appellate litigation 

The sunplistic alternative to the official capacity test would he to 
hold that  Article 3llbi's literal mterpretation is binding This 
eminently workable solution has recently been proposed yet again 
by Senior Judge Ferguson of the Court of Mllitarg Appeals in the 
case of Cmtea States L Seoy,i'decided onxovember i . 1 9 i 5  Con- 
curring in the result, Judge Ferguson stated. 

I woulr! app PuaPP <If  i r r l c l e  n,_r  ClraTPr 
1a'"ng"ape 71 han  lnlu perilin 5 pter 

Whde a fuller understandmg of Judge Fergusan's powtion and 
its co~aequences must await an exposition of the numerous cases 
within this area. adoption of the.Judge'sposition would bar the use 
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of any unwamed statements taken from a suspect or accused in a 
criminal prosecution The difficulties inherent in this proposition 
may not be readily recognized. On one hand, such a rule would 
further complicate the already difficult problem of psychiatric 
evaluations of accusedpersonsiJandraisenewquestionsaboutthe 
use of undercover agents;e’ and on the other hand,  because of the 
exclusionary rule and a recent decision of the Court of Military 
Appeals in the immunity area.62 it wouldlikely compeltheprosecu- 
tion to prove that unwarned statements were not used in any 
fashion m preparation for the ultimate prosecution i n  substantial. 
ly more cases than a t  present. The practical burden that this 
development might place on the prosecution might well be insur- 
mountable63 dependlng upon the number of unwarned statements 
that auua l ly  occur Since there are only a limited number of areas 
in which the courts have applied the official capacity test. this con- 
cern may well be a needless one. however 
1. ‘‘Pnuate C,trzens” 

A question of theoretical importance that  has  rarelyarisenin ac- 
tual practice is the responsibility of an  individual to give rights 
warnings when he does not in fact hold any farm of disciplinary 
authority. In  the usual case, one private informally questions 
another suspected of barracks theft. I n  the civilian world aprivate 
citizen certainly has  no responsibility to give wemings to another 
citizen. What, however, of Article 31(b)’s intonation that “no per. 
son” may interrogate another without giving warnings? In the 
only two cases on point, the military courtshave applied the official 
capacity test: where a military member is acting i n  a purely per. 
sonal capacity and lacks disciplinary authority, warnings are not 
required. Thus i n  United States v .  Bartee.8‘ two Marines returned 
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to theirsquad bay todiscoverthatatapeplayerandfivetapeswere 
missing. The next morning one of the Marines heard one of the 
stolen tapes being played elsewhere in the squad bay. The Marine 
called a corporal, walked OWT to the locker the sound was coming 
fromand told thecorporal thathis  tapewasplayingwithin thewall 
locker. The accused was standing by the locker at the time and the 
victim informed him that  he had his tapeinthelacker. Theaccused 
replied by taking thetapeplayerandtapesfromthewalllockerand 
throwing them on a bed. The Navy Court of Military Review, 
quoting the earlier caseof United States u.  W o ~ d s ~ ~ f 0 r t h e p r i n c i p l e  
that where failure to warn 1s a t  issue "the ultimate inquiry is 
whether the individual, in line of duty, is acting on behalf of the 
service or IS motivated solely by personalconsiderations when he 
seeks toquestion onewhom hesuspectsofanoffense."b6found that 
the Marine victim's initial statement to Bartee wasmotivated sole- 
ly by personal considerations and would not have required Article 
3163 warnings. However, the court accepted as binding the 
testimony of the corporal who added to the victim's statement by 
saying that he  had asked Bartee where the rest of the tapes were 
and that it was his question that led to Bartee's surrender of the 
tapes. The court found that  the corporal's official position required 
hun to give Article 31 warnings prior to his remark to Bartee and 
thus reversed Bartee's conviction of that  particular specification a s  
having resulted from a violation of Article 31. 

In the uniquee' case of Umted States u Trojonourski,eP the ac- 
cused admitted a barracks theft after having been beaten by the 
victim. On appeal, the Court of Military Appeals held that 
although the beating of the accused hadviolated Article 31(a), the 
theft victim had been acting in a personal capacity and had not 
been required VI give rights warnings prior to questioning the ac. 
C"Sed.69 

There appears to be one major caveat to the official.personal 
capacity test. In 1959 the Court of Military Appeals indicated in 
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United States u.  Soader-o that despite an interrogator's lack of of- 
ficial capacity, warnings would be required if the questioner's in- 
tention was to perfect a case against the accused. This case was 
thought to  have potentially awesome consequences;' but the 
Solrder dictum has  apparently died stlllborn.-2 

2. The Interrogating Guard 

The officialcapacitytestwasappliedconsistently bythecourtof 
Military Appealsuntil Novemberof 1976.'3 Whilethetestwaseasy 
to apply in theory, it was particularly difficult to apply in practice 
calling a8 it did for a factual determination of a n  interrogator's in- 
tent." Indeed, the application of the test has  proved particularly 
difficult in a t  least one important area-that of the interrogating 
guard. When military police themselves become criminal suspects 
and are placed in confinement. they are usually guarded by 
members of the military police who are former associates and often 
friends. A number of cases in the Court.Martial Reports deal with 
admissions made by such a n  individual to his guard.'& In such 
cases themilitary appellate courts have applied theofficialcapaci- 
ty test by determining the motivation of the guard at  the time that 
he questioned the suspect. The trial court would thus be forced to 
determine whether the guard was acting as a personal friend and 
expressing merely a Polite personal interest or was on the other 
hand. acting as  a policeman interrogating a suspect.As can be an. 
ticipated, this determination has  been exceedingly difficult for the 
trial courts. Considering the appellate results, one might also 
observethatthetesthasworkedahostentirely tothebenefitofthe 

I t  was this peculiar result of admitting into 

.... 
Partieularli m the undercover agent area See Commenf. Interrogation of 

Suapecfs BY "Secret" InVeSt1Bation. 12 MIL L REV 269 119611 
Sovdei does not appear 10 have been cited BJ binding precedent in any caae 
See United States v Dohle 24 U.9 C M A 34 51 C M R 84 11975). 

- 8  See, e g  , United Slates Y D a n d a k  5 U S  k M A  462, 18 C.M.R. 86 119581 m 
which the COY* austsined the admiaalbhty of m~r imins t ing  admlsbione made by 
Sergeant DandaneaU to acsptaln who hadengagedhlminacasual"prrsona~can- 
rersation regarding his reasons far m m m g  movement The "personal.' c m ~ e r e a  
was followed one hour later by en offmal mquuy by the capramprefacedby Art& 
3Ub) Warnings but Consislw Pnmanly of the a8me questions the accused had 
answered an hour before The Court's detemmatlon offhenatureoftheflrsrconvpr- 
astion wae, of course B factual m e  If correct  when dended, Dondnneau IS suspect 
todav 
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evidence the results of such custodial questioning by individuals 
who by happenstance were personal acquamtances of thesuspect 
that led to the cme of Lhired Stares L' Dohle." 

In Dohle. the accusedwas suspected ofthe theft affour M.16rifles 
and 1 4  locks Chief Judge Fletcher rejected the offinal capacity 
test, and attemptlng 10 overrule pnor derisions, announced a new 
test that  might be called the pasition of authority test. Hestated 

!her. not rhe querr:onrrS tha t  ,i mpartant ' 

The effect of the Dohle case is unclear. While Judge Flercher 
spokein theplural and announcedanewteston behalfafthecourt. 
It is clear that his new test was not joined in by his two judicial 
brethren. Judge Ferguson concurred on the basis that  he believed. 
m m  theSeoycase,thatArticle31 should betakenliteraUy.Indeed, 
Judge Ferguson stated specifically m Dohie that  he refused to join 
in the new test "the Chief Judge purports 10 enunciate in his 
opinion."-9 Judge Cook concurred in the result on the basis of a 
prior deci~ion.5~ Until Judge Ferguson's second retirement from 
the bench31 the impact of the Dohle case was, as a pragmatic 
matter, easily ascertainable. A specific rule requinng anyone in a 
position of authority to preface his questions with Article 31tbj 
warnings had been announced and would certainly affect a t  least 
the guard cases. 

1:: Ccr!rsriandothercaaes h a i e s m p n  found t h e e u a r d : a h a i e b i e n a c t ~ n p ~ n a  
perianal capacn) derplre *hat seems to h a i e  been official intent insofar B S  the 

the Court  r memberr *ere Chlef Judpe Fletcher r coa f i rmd  Apnl 4 1 9 X  Judge 

i n  
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With JudgeFergusan's retirement, however, rhia a s p e d o f h h l e  
is clearly in question and it is unclear whether Dohlepossessesany 
precedential value beyond its peculiar facts,82 Judge Fletcher's 
language in the case does not appear to do away with the official 
capacity test. Rather it Seems to add a n  additonal level:83 if a n  in- 
terrogator is not in an active position of authority the court must 
then turn to the official capacity test. For example, prior to Dohle, 
the official capacity test was used to hold that individuals serving 
asChargeaEQuarters8' andasMarinefirewatchesa5 wererequired 
to give Article 31(b) warnings if they intended to  question in- 
dividual suspects about criminal wrongdoing. It seems unlikely 
that  the position of authority test would in any way make a 
difference In these cases. Although a Charge of Quarters may in- 
deed be said to have authority because he in one sense ads i n  the 
place of a company or squadron commander, a Marine fire watch 
whose soleduty ineffect is  to bealert for firesorotherdisturbances 
would seem tolack any authority in the usual sense. On the other 
hand , i t  is certainlytruethatheisactinginanofficia1capacity.Ac 
cordingly, it would seem likely that the official capacity test would 
be applied. 

I t  seems reasonable, therefore, to believe that the  official 
capacity-personal capacity dichotomy is still alive and well with 
only anew twist added. However,it is possible that Dahlewill beex- 
panded greatlyinfuturemonthsandyears.Shou1d thisbethecase, 
it is likely that a number of different decisions will be called into 
question, particularly those dealing with undercover operatives. 
These cases will be discussed in a later section of this article. 

Cookiconfirmed August21 1974) JudgePerry Itshould heclDarthatrhemakeupof 
thecourt  of Military Appeals haschanged drastically I" a f ew shongears .  Accord- 
mrli, mans l e e a l ~ ~ e c e d e n ~ s  arenow o ~ e n  to ~ u e b f m n  The next two \ear6 should m. 
d&e the ne< court P LXY.  of both i d ~ t a ~ , ' l a w  generally and &e d&& i i r  
flcularli  . Sa m e  can anriclpafe thedeelslonofJvdgeFerguaon'Breplaeementon thaishue. 
Hone ier ,  JudgePerry 8 record a~aclv~lllberiariandoesavggesrrhathlsdeclsion~n 
such a case might well be d i m h r  to Chlef Judge Fletcher's o p m m  m Dohir 
' I t  has  been suggested rhsr Dohlrcan he vlewed as atfemptms topromvlgatea new 
restthatrubaumea the"offma1 capaclty test 'Thismay beBne881eTfU*YIBt10nfo 
workwith On theofher hand Dohiecould b e v x w e d a s s m p l )  holdmgfhst thosem 

A 369 4 i C M . R  121(1913) A C Q n a n m -  
y for a company dunng off-duty hours H i s  
ati\e. meludr,g the n o f > f l ~ ~ t m n  of supmo? 

officers I" the merit of a mtwnon  requvvlg B deemon CQ's are usually middle 
SCO'S 
led States /' Brazrd, SCM 740066 ISCMR 26 Apr 19741 lunpubl ishd opm- 

Mlanne fire waVh appears to be B Ian-rankmg enllaledrnan whosoprimary 

>t i  act I" an offha1 cap 

duty 13 to be alert for fxe 07 other dlsturbanee dunng evenmg offduty hours 
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3. The Med'cal Profession 
Themostsignificantproblemin theareaofwhomustgivewarn. 

nings involves the medical profession, and significantly different 
considerations are raised by the differing roles of psychiatxistsand 
nonpsychiatrists. The problem is relatively simple when dealing 
with nonpsychiahist members of the medical profession. Depend- 
ing upon the Dohle case,5e the question is the "traditional" one of 
the intent of thedoctar who questions the suspect. I fh i s in ten t i sa  
medical one and he is questioning for diagnostic purposes, the 
cases indicate that there is no requirement that the doctor must 
give rights warnings. For example, in United States u.  Fisher,$' 
when the accused was brought into an emergency room with 
respiratory depression, it was proper for the doctor to question him 
without warnings as to the causeafthedepression.'aTheaccused's 
admissions as  to theuse of cocaine wereheldadmissibleathissub. 
sequent trial. However, as all members ofthe Medical Carps areof. 
ficers with the Same responsibilities and powers held by any other 
military officer, ifDohleis to haveanymeaningbeyonditsnamow 
facts, then perhaps "in authority" means that a questioner, in. 
cluding a doctor, who outranks the individual being interrogated 
must give warnings when that  individual is a criminal suspect 
regardless of any other motivation he might have for asking the  
question 

If so, such a formulation would present difficulties when dealing 
with the medical profession. While the military doctor does have 
law enforcement powers, his primary duty is to maintain health 
and to heal the sick. Requiring rights warnings of military doctors 
when theirsoleintentistoperformtheirmedicaldutywouldclearly 
chill thereplimgiven by somepatientsandcouldmakehealthcare 
for suspects difficult if not impossible. One could well urge that  for 
public policy reasons members of the medical profession should be 
exempted from theresponsibility ofgivingwarningswhen they act 
in a medical capacity. 

Themajor problem in this area deals, however, not with members 

.' Since members of  the Medrcal Corps are cammirsioned officers. the Court of 
M ~ l i i a r y  Appeals could eas~ ly  find that they are m 8 ' 'poatim of authority'' when 
questioning B k n o w  suspect regardless of ther  intent in quesfianma .- 21 U S  C 21 A 223 44 C M R 2 7 i  (1972) 
', SrrolioUnltedSrares Y Baker 11 U S  C.M A 313,29C M R 129(19Mlim which 
rhe court sustained the admmibihf)  of lncrmmatmgremsrksmade by Baker toa 
Navy doctorwho quemoned h m  regardmg"trecks"anhiarmwhen thedoctorap. 
parenfly suspected him of illegal naimtim use The COY* iustified >fa deciliion by 
relymg on the fact tha t  the sdmmmns were made at B m o n d  meeting after Baker 
had requested help for an maomma problem 
.'Ofcourse,indiridual~ofherrhan thoiem themediealprofe~*anmayalsobecan 
fronted with this problem Far a unique ease m\.~ lwng temnmny by a milltaw 
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of themedical profession generally89 but with psychiatrists in par. 
ticular. The tension between the right against self-incrimination 
and the presentation of psychiatric evidence by the defense at  trial 
is substantial, particularly in the military which lacks a doctor. 
patient privilege.90 Having been given notice of a paychiatric 
defense. the prosecutionwillusuallydesiretohave theaccusedaub. 
mit toanexaminationbyagovemmentpsychiatrist.n'Toallowthe 
accused to refuse to cooperate would seem to create a n  unsupport. 
able and unfair burden far the prosecution while forcing coopera. 
tion would seem to nullify the right against self-inmimination. In  
the civilian courts, this problem h a s  yet to be adequately dealt 
withe* although statutory privilege93 occasionally resolves the 
matter when dealing with a question of competency to  stand trial 
ratherthan competency at  the timeoftheoffense.Alimited waiver 
of the right against self.incrimination has  been found in a number 
of the civilian jurisdictionso' and a substantial amount of critical 
comment h a s  been engendered?& 

In  the  military thie situation has  given rise to what is known a s  
the Babbidge Rule. In Babbidge?6 the Court of Military Appeals 
held that when the accused raises a defense of insanity, he can be 
compelled to undergo a limited government psychiatric evaluation. 
The court found that a defense of insanity constituted an implied 

. 

lawyer of lnfomation gamed from en mteruiew nf a co-aceuaed(not hia client1 nee 
United States V. Marshall. 45 C M R 802 (SCMK 19721 
90 MLUUAL FOR C o u ~ n . M ~ n m ~ r ,  U h m ~  STATI s, 1969 [Rev e d )  para l 6 l c f 2 )  
lhrrmnaftrr n t d  si/ MCM 19691 
; ; - U l h i l , L , " ~ p ; . ~ ~ " ~ ~ m  a ~ i w l m n  iunsdicfmn would be for theaccused to be 
exammed by his own expert who would ususlly be an entmly different mdiridual 
than the expert used by the prosecubon. the militan p~acf~ce~s frequenf iy  different 
Thh normal rnllltan s i fus t i~n  m which the accused lack8 funds t o  hue B civilian 
psychmtrist would be for the accused to be erammed b) B mht8ry payehiamat I" 
the fnst piece. Exammafm by another psychiatrist wdi often not be posslble for 
the Government Thus sdf.inerunmatlan problems plagvefhedefense from the w r y  
start 88 the mihtarv oevehiahlstie bv no meam a "defense"~irchiatriit  Ofcourse 
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waiver of the accused's rights against self.jncrimination." 
Babbidge represents a compromise between thegovernment's need 
for proof and the accused's rights against selfincrimination. 
Although the accused can be compelled to submit to a government 
psychiatric evaluation an pain of having any defense expert 
testimony suppressed at  trial,ga the government psychiatrist in 
theory may testify a t  trial only to hisultimateconclusionsas to the 
accused's sanity, either a t  trial or a t  the timeoftheoffense. Hemay 
not testify to any specificdetailsgiven during thepsychiatricinter. 
views.90 

The  numerous problems of administration100 and trial 
procedure-0' instigated by Babbidge ariseonlywhen apsychiatrist 

i - I d  a r332 ,40C ).I R af44Seeg~narall) Holladay PrPt r ra f .~~nla lErominal lons  
L'nder Malitar) L o u  A Re Exammation. 16 A F L Rr. i  14 I19741 
ji Hobbadge svggesfed that an accused r h o  refused la submit to a gorernrnenr 
eraluatiancauld beesro~oedfromilrDsentvlaadefense I fsuchis  thecase fhmranr  

that " a s  Invol\,ed 
* ' C i U n i r e d S t a t e i i  Johnron .22USCMA 124,47CMR 402 1 0 V 0 8 1 1 9 3  rm 
red States >. Babbidge 18 U S  C \.I A 327.  332.33, 40 C M R 19. I 4  4 5  81964 

Prmary among the difficult questions spawned by Hnhbidge ere the procedural 
detalls that surround the so-called " t n g ~ e r  problem ' These questions include 
i h e t h e r  the Government ma> compel an accused 10 submit to a ps>chmrnc ex 
amlnatlnn If thedefense chooser t o  raise the defense of m s ~ n i i ~  rhraueh In/ rather 
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fails to give Article 31(b) warnings. If the psychiatrist chooses to 
comply with that Article, he has  negated Eabbidge's premise 
because the Article 31(b) warning specifically informs the suspect 
or accused that he has  the right to remain silent. Should a suspect . sowarned knowinglywaivehisrights,'0'thenthereisnoBabbidge 
issue.Thearmedservices havecombinedtoissvewhatisknownas 
a technical manuall0J that specifically deals with psychiatric 
issues in thecriminallaw area. Interestinglyenough,aspecificsec- 
tion of that pamphlet addresses the topic of performing pretrial 
psychiatric evaluationsofa crimina1accused'"'and specifically re. 
quires a government psychiatrist to give Article 3Ub) warnings.'06 
Query theeffect ofcompliancewith thisparticvlarparagraph?Ifa 
suspect is so warned by a psychiatrist and says that  he wishes to 
exercise his right to remain silent, may a psychiatrist tell him that 
the warnings were purely ritualistic and that he in fact has no 
rights? Could the defensecounsel in a case successfully argue that 
regardless of Babbidge, the joint effort of the armed services of in. 
cluding this language in its technical manual specifically modifies 
the Babbidge case by creating a broader right for the accused? It 
ahauld be evident that the entire issue of the sanity ofthe accused 
and the right against self-incrimination IS an exceedingly difficult 
one not susceptible of easy solution. Further clarification must 
await the future litigation which is all too probable. 

4.  Undercover Agents 
Theothermajor problem in thisareaofArticle31(b)concernsun. 

dercover agentsand theirresponsibility,if any,togiveArticle31(b) 
warnings. While the mere suggestion that undercover agents 
might be covered by Article 31(b) may appear somewhat amusing, 
the lanpuage of Article 31@) taken literally would require military 
personnel acting in an undercover capacity to give Article 31(b) 
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warnings prior to asking questions of suspects. Indeed, Judge 
Ferguson'spasition in Seny'o6 wouldseem tosupportthis.Unlessa 
literal meaning is ascribed to Article 31(b),10' however, this inter- 
pretation appears hardly lustifiable.'oP The Miranda decision was 
hased in large part on the theory that the very presence in a police 
station or involvement in a custodial interrogation could not help 
but involve some form of psychological coercion. Article 31(b), 
enacted for many of the same general reasons that  underlie 
Mmndo,'" '  stems in part from a congressional desire for fairness 
in Interrogations. An undercover police setting, however, appears 
to lack any of the tradmanal forms of police coemon 

The cases in this area accordingly support use of undercover in. 
terragation."" Unfortunately, the cases may support it to an  un. 
iustifiable extent thereby raising questions of fairness and in. 
fringement of a suspect's right to counsel. United States u.  
Frenchlll is typical of one type of case involving undercover 
agents. Captain French, a n  Air Force officer, sent a message to the 
Siviet Embassy in Washington that he was willing to sell certain 
Liassified weapons information to the Sowet Union in return for 
cash to settle some gambling debts The message was retrieved by 
the FBI and some tune later an  FBI agent. accompanied by an Air 
Force Office of Special Investigation agent knocked an Captain 
French's door ~n Sew York. Upon entry they identified themselves 
as Russian agents and engaged in a short conversation with Cap- 
tain French. As soon as they had secured suffinent incrunmatory 
information tomake~tcleirr  t ha t cap tam French wasindeedoffer- 

, \  . : . . .  . . - .  . .  . . .  I - .  
, .  . .  , 

. ,  . , .. . . . .  . 
. \. 

:. ,. . .  ' 
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ing to sell classified data, they apprehended him and informed him 
ofh is r igh ts  under Article31(b).Attrialandonappealhisdefense 
counsel'8 suggestion that  the agents ahould havereadArticle3l(b) 
a s  soon as  the door was opened was summarily dismissed."* 

In United States u.  Gibson'13 the Court of Military Appealsdealt 
with another type of undercover agent case. There the court held 
admissible certain admissions gathered from the accused, then in 
pretrial confmement, by a fellow prisoner-termed"agwd reliable 
rat 'Lwho had agreed to act as  a CIDinformant.The acknowledged 
intent in Gibson was to obtain information from a n  individual 
who would not otherwise have talked. The court found that  Article 
31(bj was not literal in meaning, that the "rat's" conduct was not 
official action,"' and that deceitwas lawfulwhennotcalculated to 
result in untrue statements.ll5 In a similar vein, the Court of 
Military Appeals allowed the introduction into evidence of ad. 
missions made in United States v .  Hinkson."6 In  Hinkson, the ac. 
cuaed was placed outside a Naval Investigation Service agent's of. 
fice. A fellow Marine who had been acting a s  a n  informant was 
placed in a seat next to him and initiated a conversation. Hinkson 
made incriminating remarks. The court based its finding that  the 
admissions were properly placed before the court on the ground 
that the accused must bear the risk of any discussion that he may 
choose to have with others."' It must be conceded that in both the 
Gibson and Hmkson cases the possibility of the type of coercion 
that motivated bath Miranda and Article 31(bj was absent. 
However, Article 31(bj arguably establishes what might becalled a 
rule of faimess,llx one that specifically prevents official in- 
terrogations of suspects withoutsupplying warnings. Whilereview 
of the congressional hearings leading to Article 31's enactment is 
not of particular value, i t  does indicatethat i t  was more than mere 
coercion that troubled Congress. 

n reieclinv his Article I1 claims 
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If there is eome substance to the concept of fairness which 
motivated the court's decision in Souder, it may well be that  the 
concept is In harmony with a deeper congressional concern. 
Although the coercion of rank that may have concerned Congress 
is absent in cases such as Gibson and Hinkson, case8 of that  type 
raise questionsoffairness. I t  seems atleastarguablethat Congress 
was attempting to partially redress the imbalance of skill and 
resources between the individual and the military establishment 
when it enacted Article 31(b). If this premise 18 accepted, It can be 
suggested that there is a point in the process of bringing a man to 
trial beyond which the Government cannot interrogate a suspect, 
directly or indirectly, without notice. 

The Supreme Court dealt with this very m u e  in 1964 when it 
decided thecaseafMassiah v .  UnLtedStates.'lgIn Massrah, theac. 
cused was a merchant serrman who had been arrested for violation 
of federal narcotics laws. Indicted, Massiah was released on bail. 
He had already retained an  attorney who had assisted him in his 
arrmgnment and his plea of not guilty. Subsequent to the indict. 
ment and unknown to Massiah. a caeccused turned government 
informant and cooperated with the Government in placing a radio 
transmitter under his car. Subsequently, the cmeccuaed and 
Massiah held a lengthy conversation while sitting in co-accused's 
automobile. The entireconversation w m  monitoredby government 
agents. conduct which the Supreme Court found to be unaccept- 
able. Quatmg wlth approval from .a New York case,'2o the Court 
stated, "Any secret interrogation of the defendant, from and after 
the finding of the mdictment, without the protection afforded by 
the presence of counsel, contravenes the basic dictates of fairness 
in the conduct of crlminal cases and the fundamental rights ofper- 
S O ~ S  charged with crime."lil The Supreme Court went on to find 
that the bugging of Massiah was a violation of the sixth amend. 
ment right to counsel ~n that he had been interrogated after indict. 
men1 and ~n the absence of his already retained attorney. 

While Mossroh concerned an  mdwidual who already had a n  
attorney-unlike Gibson and Hinkson-it appears to stand for 
basic proposttion that an  individual"2 who has  been indicted may 
not be interrogated by police or police agents without being in. 
formed of his right to counsel The reasoning of the Court in 
Mossrah would support the argument that  In the military Article 
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316) warnings should be required even of alleged undercover 
operatives a t  some particular point in the  criminal justice 
process?g3 A number of specific points could be identified where 
this could be done: identification a s  a suspect; apprehension, 
restriction, or pretrial confmement: the date that charges are for. 
mally preferred; the date of formal referral; or the  date of the trial 
itaelf. While the term "indictment" has  no formal equivalent in 
military terminology, it is generally accepted to be the rough 
equivalent of referral.12' However, it seems more appropriate in 
this area to consider indictment the equivalent of the  point at 
which the accused is either formally charged or his liberty ie in- 
fringed upon. At both those steps the accused is  clearly placed well 
within the criminal process and the system is  on notice that  h e  in 
accused of the specific offense. 

Thereis even somesupportincontemporarymilitarylawforthis 
particular view. The Court of Military Appeals condemned a n  in- 
direct interrogation in the case of United States u. B0rodtik.~*5 
decided in 1971. In Borodzik, the accused was suspected of theft of 
aviation watches. After twoNavalagentsvisitedtheaccusedin his 
civilian apartment and informed him of hierights, heexerased his 
right to remain silent and requested an attorney. As he packed to 
accompany the agents, they advised his wife that  things would go 
better for him if the watches were turned over to them. The wife 
spoke to the accused out of the presence of the agents and her h u e  
band then turned over eight aviation watches. The court held that 
this was nothing more than  a n  indirect interrogation of Borodzik 
by the Naval agents'ze and that  the questioning was improper 
without specific warnings. The opinion alsoimplies that  the agents 
violated the defendant's already exercised rights to  remain silent 
and to have an attorney present. While inonesenseBorodzikcould 
be held to have overruled Gibson and Hinkson sub silentio, such B 

conclusion seems difficult toauppart.Indeed,in theDohledecieion, 
Chief Judge Fletcher specifically referred to the  Gibson case, in. 
dicatingthatDohledidnotgosofar(inhisopinion)astoaffectthe 

' X  Indictment is of mume the formal decision that sends a casefotrml Referrdm 
the militsry climmal process haa the Identicalresult. While theArticle32 mvesf~ga-  
tmn.seeUCMJ,art  32. l0U.S C 5832(19iQ).fulfllIsmuchthesamevlvest~gatory 
bncfion as the grand lury,only thegeneralcourt-martial convemng aufhonty has 
the power the1 a grand wry has t o  send B case t o  tnal 

" " I d  at 97, 44 C.M R. sf 151 
21 U S  C.MA 95 .44  C.MR 149 119741 
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undercover agent problem 1 2 -  Souder, Borodrik. and Massroh 
together, however, would appear tomake a strong argumentthat a t  
some step m themrlitarycri.ninalprocesspriortotriai, theaccused 
can no longer be questioned by an  undercover agent without rights 
warnings being given. While this conclusion i s  far  from radical, it 
appears to lack specific supporting precedent at this time. 

5 CIvilran Police 
The question arose i n  the early 1950's a s  to the responsibility of 

civilian police to advise military suspects of their rights pursuant 
to Article 31. The question had in fact arisen during the legislative 
hearings concerning the then proposed Uniforn Code of Military 
Justice. On Tuesday, March 24, 1949, during the hearings before 
the House of Representatives Committee on Armed Services, Sub- 
committee Number 1, ihr  following interchange took place: 

i l r  Smart Professional StaffMember) l T h s  ~ a n l c v l s r  ameierefersonlv 

hfr Larkm I fhmk there aught t o  be a disfrnction pointed out there. hlr 
Chairman In man) Stateivrisdictionsrhelocal authonries havenooblrgi 
t ion 10 inform a person svrpered Of an offense that  ani answers the\, Iszcl 
make ma! he used against them 

I don I think if B confession 16 obravled b) the nvdian avfhormes that  II 
should be rnadrnissible bwause rheeiwlian euthonfies neglected to mform 
the man ~n adiance of h n  nghte 

But i o u  uou ld  face this ~ ~ f u s f m n  if y o u  requrred t he  nvihans-whom !ou 
can't requrre b) this code--to rnform B svapeet I" advence ab pravlded ~n 
wbsecnan Ib'  A man ma) valuntaril! walk into the local c ~ v ~ l i a n  
aurharities or a police station and make a confession andrhey won't knau 
i h a r i r i s  d l a b a u r a n d n o t  havingsngohhgafian toinform hm ornorsee 
mg a n i  reason 10 * h i  w u  uovld then not be able under the  consfructian 
presented here to  use euch a statement or such B confession agalnsf the 
man >. 

The final rule in this area a8 expressed by the Court of Military 
Appeals can be summarized a s  follows: Unless the scope and 
character of cooperahve efforts between civilian and military per. 
sonnel demonstrate that the two investigations have merged into 
an indivisible entity or the civilian investigator a d s i n  furtherance 
of a mihtary mvestigation or in any sense a8 an  instrument of the 
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military, civilian police will not have to give Article 31(b) warn. 
ingsla9 although they remain bound by the Miranda rules. Thus 
civilian police working on a civilian offense involving a military 
service member will almost never have to give Article 31(b) warn. 
ings. Only in those cams in which military and civilian police are 
working in close cooperation with each other and arguably only in 
cases in which the civilians are totally subordinated to military 
control, will Article 31(b) apply to civilian law officers. 

Representative of this view are United States u .  H0lder13~ and 
United States v.  Temperlyl31 in which the Court of Military 
Appeals in both 1959 and 1973 held that FBI agentaengaged in the 
arrest of military deserters were sufficiently independent from 
military control (despite the purely military justification for the 
arrests) to be immune from the requirement ofgiving Article 31(b) 
warnings. The law is similar for cases involving foreign police;13* 
when acting independently of military authorities they a renot  re 
quiredtogiveArticle31 warnings.133 Thisgeneraldoctrineisbased 
in significant part on the rationale expressed in the 1949 con- 
gressional hearings. If it is sufficiently difficult to have American 
civilian police comply with the requirements of the Miranda deci. 
sion, how much more difficult would it be far civilian police to 
attempt to comply with military rules? 

1 

D. WHO MUST RECEIVE 
ARTICLE 31 (b) WARNINGS 

Although not specifically stated in Article 31(b), the warning re- 
quirements would appear to apply only to members of the armed 
forces or perhaps those subject to military law.'34 There would seem 

464, 50 C M R 483 (19751 
' I  In 1975 the Court  of h!ihrar> Appeals decided the Schnrll case, indicating its 

wdlmgness fa require foreign pulice workmg w t h  Ameri~anr  to comply uifh 
American fourth amendment standards Houever, the court 's  trackrecard m cases 
mvoI\mg rheappheanan ofArtrcle31 t o  ~ w i l i a n  pol 
mformal presumptm that makes 11 unneceamyfor 
warnings Thie ~ ~ f u a f i o n  may change u l th  the 'ne 

' < S e e  UCMJ,ar t .2 .10U S C S60211970) Faragen 
see Horbaly & Mullin Eitroleriitaiial Juiiadreti 
ma"Lsllaf/on Of .wil'foiy Criminal Justice OLerseas 
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to be little justification to extendArticle31(h)nghtstoc,~lians not 
subject to the potential authority of the military criminal law 
s ~ s t e m . 1 3 ~  Certainly what  little justification may exist-primarily 
the argument that fairness and voluntarlness require warnings- 
would seem to be mooted so long as Mirando retains Some vitality. 
Clearly a custodial interrogation of a nvilian by a military 
policeman, somewhat rare in any event because oftheposse Com- 
itatus Act,'36 would require Miranda warnings. What standard 
must be used, however, by the military policeman whoapprehends 
an  individual in civilian clothes who may or may not be a civilian? 
Research indicates only one military case that has  even remotely 
considered the issue. 

In  Unrted States v .  Zeigler,'3- a Marine warrant officer in. 
terragated a suspectin civilianclothes whom he,erroneausly.believ. 
ed to be a civilian "hippie" because of his  clothes and disheveled 
appearance. Although the Court ofMilitary Appeals found that the 
warrant officer's inquiry into the suspect'sidentity"wasnot,inour 
opinion, the kind ofinterrogation into the commission of a criminal 
offense which requires threshold advice as to theright againstself- 
incrimination and the right to counsel,"13i both the mqority and 
dissenting139 opinions seemed to recognize the inapplicability of 
Article 31h) to apparent civilians. A n  issue the case did not ad. 
dress, however, is the standard to be used in reviewing the ~IL. 
terrogator's decision. Shall it be an  objective one or simply a good 
faith subjective belief by the military questioner? The question 
remains unresolved. 

While therehas been littleornoappellatelitigationover thetenn 
"accused" a s  used in Article 31(h), there has  been a significant 
amount nf ConQoversyover the word "suspect" ;J The issue. of 

While there m e  numerous c n  i l lan employees YI the Ueparfment DfDefenre u hose 
l ivehhocd could be affected by any incrimvlatvlg remarks and  u h o  coulc also he 
subject to a form af rank  insplred p~)chologicalcoercion thecoercionpresentin the 
uniformed forces comes from the pass 
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course,relates not to the academic definition ofthe word, butrather 
to the factual determination that must be made in each case to 
determine whether a sufficient quantum of evidence existed at  the 
time of the interrogation for theindividualquestioned to havebeen 
a suspect. It is clear that an individual may be questioned by a 
policeman without being a suspect in either Article 31 or Miranda 
terms. Even where a law enforcement officer is  concerned about 
possible criminal conduct, his "hunch" that a crime h a s  been corn. 
mittedneednotrisetothelevelofsuspicionneeessarytotriggerAr. 
t ide  31(b). 

In the illustrative case of United States u.  Ballard,"' an air 
policeman on night patrol saw tool boxes being placed in a private 
car e t  the Base Equipment Management Office. The air policeman 
investigated and asked Ballard his identity and place of duty. 
Ballard replied with a bribeattempt.TheCourtofMilitaryAppeals 
held that the air policeman was simply performing his duty to in- 
quire of anything out oftheordinary enddidnot atthetimesuspect 
Ballard in the Article 31(b) eense. Similarly, in United States u. 
Henry,"2 the accused shot into a hooch in Vietnam killing a 
soldier. Hearing the shot, a n  officer rushed to the scene and in. 
quired of the small crowd in front ofthehooch who had shot whom. 
The accused confessed from the.crowd. The Court of Military 
Appeals held that Article 31@) warnings were not required of the 
officer prior to asking the a o w d  what had What is un. 
clear, ofcourse, iswhatlevelofeuspicion is necessary beforeArticle 
31(b), warnings are required and specifically, perhaps, how close 
the finger of suspicion must paint to a specific individual before he 
or she becomes a n  Article 31@) suspect. 
T h e  question of imputed knowledge has  arisen occasionally. 

Where one government agency is aware that the individual to be 
questioned is a cr imhal  suspect but the questioner-the actual 
interrogator-is unaware a f tha t  fact, no Article 31(b) warnings me 
required."' The difficulty with this imputed knowledge result ia 
that  it seems ta penalize good police work and g w d  intra. 
government communicatione and reward inefficiency. If one 
government agent fails to inform another of the statu8 of a case, 
then Article Sl(b)wamings arenatrequired.Surely this conclusion 

'*' 17 U S C M A 96. 37 C M R 360 (19671 
11 U.S C M.A. 98 .44  C M R 162 (1971) 

"'Accord. UnlfedStatesv S h a f q 3 8 4 1  Supp 486(N D Ohm1974)!muaivmgm 
wirm made to Sational Guard personnel after shoorings dvrmg a protest 
demonstration at Kent State Unwersify). 
" '&P,W .UnltedStatesv Dickenaan.6US.C.M A 438,.-C Y R 154(19561,Uni 
ted State8 v Brown. 18 C.M R 181 (ACMR 19731 
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~squestionable Onecan  easilyportulatea set offactswhichwauld 
present the defense with an  excellent a r g u m e n t  to estop the 
Government from relying upon 11s o w n  BIOSE negligence to escape 
the failure to  give rights warnings 

E. WHE.V MCTST U'AR.VIKGS B E  GIVEN? 
The traditional phrasing 1s that  Article 31tbl warnings must  be 

given whenever questioning or  conversation designed to elicit B 
response takes place." This formulation 1s. however. too 
simplistic although i t  more than adequately makes I t  clear that  Ar- 
ticle 31(b) warnings need not be given in cases of spontaneous 
remarks by a suspect. The military has  followed the general 
ciwhan rule that  a n  mdiwdual who volunteers an rncruninatlng 
admissmn need not be stopped and given rights warnings 
Whether a n  individual suspect who begins in spontaneous fashion 
may beencouragedtofinish hisstatementwithout beingwarnedof 
his rights is unclear. To the extent that authority may exist, It 
appears likely that  a witness to such a spontaneous admlssmn 1s 

allowed to add follow-up questions to complete a statement:'. 
The ddficulty with the "elicit a response" formulation 1s that  it  

does not adequately deal with the problem of preliminary or ad. 
mmistratwe questions and "caught m the a d "  questioning The 
majority civilian rule in t h e h f m n d a  area h a s  been that  questions 
asked of the accused not intended to elicit incriminaang ad- 
missions but rather intended to elicit purely admmistrative 
information-in short. prelimmar5 questions-need not be 
prefacedwithMirando rightsKaminFs "Theultimatel"pos,tion 
of the military courts on the same issue 1s as yet unknown. .' 

The authors of Article 31 intentionally changed the language 
from the phraseology found in Article of War 24 so as to eliminate 
Article 24's absolute ban on any solicitation of m y  information 
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and to replace it with a ban on solicitation of incriminating infor- 
mation.I51 Despite this history, it seems likely that  Article 31(bYs 
intent may have been to prohibit any official, unwarned question. 
ing of a suspect whatsoever.lSz This suggestion cannot be taken 
literally. A company commander who wishes to inquire of an  in. 
dwidual suspected of or being mvestigated for an  offense as to 
whether or not he has  finished an  assigned military task certainly 
will not have his question banned by Article 31(b). However, any 
question posed to a suspect a s  part of an intended interrogation 
into an  alleged criminal offense may well be banned. 

Arelated issueis thedifficultyof'kaughtin thead"questioning. 
This difficulty can arise when a n  individual surprises a suspect in 
the midst ofapparent criminal activity. In  thecivilianjurisdictions 
the issue is a good deal simpler, for Miranda applies only to 
custodialinterrogations. Mostquestionsasked byapoliceofficerof 
a suspectpr~ortaanarrestwillnotbecovera by.Wandaorbyany 
other form ofnghtswarnings.In themilitary,on theatherhand,so 
long as the military policeman is convinced that  the individual is a 
suspect, Article 31(b)'s literal language would require warnings. 
The principal military case dealing with this issueis UnitedStates 
v. Voil:j3Vailand twoothersweresuspectedofanattempttosteal 
arms from a n  Air Force warehouse in Morocco. At the time of their 
apprehension the Provost Marshal asked one of Vail's co-accused8 
to show him the location of the weapons which had been removed 
from the warehouse. The weapons wereproducedin response to the 
demand. The Court of Military Appeals chase not to decide the 
issue of standing and decided that the production of the weapons 
constituted a verbal act, an  equivalent of a n  oral response. The 
court stated: "The real question is whether a n  accused ap. 
prehended in the very commission of a larceny must be advised of 
his rights under Article 31 a s  a condition to the admission of 
testimony of his reply to a demand to produce stolen  weapon^."'^' 
The late Judge Quinn answered his awn question in the following 
fashion: 

1('Therensed draftaitheUCMJstatesrhatArt~eleofi~ar24madeall~mproperly 
obralned atatementa inadmissible a w n a t  anyone This  18 ehange4"rhedraft con. 
tmuea, "Article 01 War 24 forbide the use af C O ~ T O O ~  to obtain any statement 
ahether or not self mcrunmanng Proposed article 43 [Article 311 forbids compu1- 
smn LO obraln seli incrminatmg statements." 2 Morgan Papers. ~upia note 22. 
revied diaft of December 6 .  1948, st page 3 

See note 149 supra. 
11 U S  C M A 134, 28 C 1% R 338 (1960) 
Id at 135, 25 C M R ~t 359 
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Common sense re116 YJ the ~rresrmg officer cannot be expened to stop 
e i r r y r h l n e x  orderta inform theacevsedofhisrighisunderArtieie31 On 
t h e  contrari ~n such B smation he IS nsruialiy and loglcsily expected l o  
.%sk the crirnmal 10 tumaverihrproperty hehaswsrsralen Inouropm.  
u n  Article 31 15 inapplicable (0 the illuaUon presented I" fhia case 

Judge Ferguson. on theotherhand,m a wellwrittenandseemingly 
correct dissent, argued that Vail was contrary to bath earlier 
decisions and congressional intent. Judge Latimer, COnNrrhg in 
the court's holding, believed that  Artick 31 was not apflcable at 
all 

Although there is substantial civilian authonty in the Mirando 
area to suggest that Vail is a correctly decided case, the actual 
validity of Vat1 a s  a military precedent is highly uncertain. 
Research indicates that Vail has been followed only once, and that 
in a general courtmartial case affirmed in an  unpublished 
opinionlibby the Army CourtofMilitary Review thatfound any Ar- 
ticle 31 violation to be de minimis.:i' In view of the legislative 
history of Article 31 and its peculiar phrasing, it can be suggested 
that  Article 31(b) should apply spedically to the case of an  in- 
dividual caught in the act. In  such a case the interrogator simply 
must stop the individual, apprehend hun should he choose, and in- 
form hun of his rights. This should not be as difficult or a s  an  ab- 
surd a suggestion as it might appear, far if the interrogator is not 
conrinced that the individual is responsiblefor criminal wrongdo. 
ing, theindividual is most likely not a"suspect"intheArticle31(b) 
sense and accordrngly Article 31 warnings wauldnotberequired. 

A never-ending Article 31(b) problem is determining if warnings 
must be repeated when warnings have already been given to a 
suspect a t  a prior interrogation. The general ruleis that  if the warn. 
ings were given properly a t  the first interrogation session and that  
the time elapsed between the first and subsequent sessions is suf. 
ficiently short a s  to constitute one entire continuous interrogation, 
separate warnings need not be given."$ On the other hand, if the 

Id at 136. 25 C M R et 360 
United States v Wdhama. CM 431074 lACMR 2 2  Ju ly  1 9 l B  (unoublmhed mi. 

nm") 
i. Id The court found that  any prejudice W B B  mimmal ~n mew of a ful l  confession 

madelater afrerproperwarnlngs Thhedeemm of thecourt  of Military Rewewiaat 
odds with the aumrnafi~ reversal rule usually appLed m the Arnele 31 ares 

See e a ,  United States Y Schultz. 19 U S.C.MA 311, 41 C M.R 311 ,19101 
hnferrogatmns separated b i  sewn houri found to be one confmuoua session), Vnk. 
redStatesv i Z ' h m l - U S C M A  211 .36CUR 9119671lintarroganonsseparared 
by m e  day found to be conlmuousl, United States I Boater. 3a C.M R 681 IABR 
19681 imterrogafloni separated hv 10 daks found to be separate bessmns~ 
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time interval is long enough to create separate and distinct in- 
terrogation sessions, then each individualsession must beprefaced 
by Article 31(b) warnings.'58 No firm guidance can be given as to 
what minimum timeinterval between sessionswill result in a deter- 
mination that the sessions constituted a continuing interrogation. 
The Court of Military Appeals and ita subordinate courts have 
decided each case on a n  individual 

Occasionally a n  individual taking part in a n  investigation an a 
witness becomes a suspect.18' In  such a case, it istheresponsibility 
of the individual questioning the witness to inform him of his 
rights before proceeding further.le2 Thk rule does not, however, 
apply to witnesses a t  trial163 although thereisstronssupportln' for 
the proposition that the trial judge should himself interrupt the 
witness and advise him of his rights.165 

IV. THE VERBAL ACTS DOCTRINE 
One of the most perplexing questions surrounding Article 31(b) 

concerns what has  been called theverbal actsdoctrine. Theexpreas 
phrasing of Article 31(b) is that  "no person subject tothis  chapter 
may interrogate, or request any statement from, a n  accused or a 
personsuspectedofanoffensewithoutfustinforminghim., .."The 
verbal acts doctrine originates in thedefinition of the  word "state 
ment."Thereisno doubt that a testimonial verbal utteranceisin- 
cluded within the definition of "statement." However, the Court of 
Military Appeals has  indicated time and time again that  the word 
"statement" in Article 31(b) must be interpreted in a more expan. 
sive m a n n e r . 1 ~ ~  I t  is because of the court's unusually wide defini. 

, 

>ea KCM. 1%9. ~am14OalZ): United State8 Y.  Howard. 5 U.S.C.M.A. 186.17C.M.R. 
186 (1954) 
l b 4  See MCM. 1969, para l a b ;  e/. United States V. Jom. 4W U.S. 470 (1971). 

Note that such a warnmg may have the effectaf detenmg switneashmtalrtify 
mg A fascmatvlg ethical question IS ralsed if either the defenbe or h h i  murid 
lprmecutori asks the judge to warn B wibnesa of his rights (eapedally when the IC 
quest 38 made in open courti. I8 such an mqvlry ethical if it i i  made with an "im. 
proper mteni'? Attempts to protect B witness can backfire. See United State8 Y. 
Jmn,  400 C.S 470 (1971i. in which the Court held &at a miatriai deelard to allow 
proper warning of wLtneme8' rights agamst self.mcruninatmn wall Without 
manifest neceasify end resulted m attachment of jeopardy to the defendant's fvllt 
misrried eaee 
lS6 The Court of Militarv Anneals has dated "It ~leems to us that to SBV P 
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tion of the word "statement" that  the right against self. 
incrimination in the military is to a large extent 80 very much 
greater than In civilian jurisdictions covered only by the can- 
stitutional nght .  

Cle'arly both the fifth amendment and Article 31 cover some 
types ofphysicalacts that  must beconsidered equivalenttospeech. 
Surely no one would argue that  a n  individual suspect would not be 
covered by therequirementsofMirandaifhisinterrogator toldhim 
not to speak but to respond by nodding his head. For ease of 
analysis, it is best to consider verbal acts in two general 
classrficatmns-acts not involvingbodily fluids and actsinvolving 
bodily fluids. 

Verbal acts may be loosely defined as physical acts which 
produce results similar to testimonial utterances-in short,verbal 
acts are considered speech analogs. The acts usually discussed in 
the cases involve identification cards,'6' surrender of a wallet168 or 
of stolen goods, or possession of contraband.16g I n  the case of 
United Stales u. Coram,'." for example, aNavy  ChiefPetty Officer 
suspecting Corsan of possession of marihuana cigarettes told the 
accused, "You know what I want. give them to me. ,  .":the accused 
rephed by turning the contraband over to him. The Court of 
Military Appeals held that  the Chief Petty Officer's mmmand was 
the equivalent ofarequest for averbaladmissionofpossessionand 
that, accordingly, Article 31@) warnings were necessary. 

There are numerous mditary cases which have involved thever. 
bal acts"' doctrine and any effort to attempt to bring them all into 
line with any particular theory of the doctrine is doomed to failure. 
Unfortunately, it appears that  the various military appellate 
courts arenot ,  asitisoccasionally said,"readingoff thesamesheet 
of music." A theory can, however, be postulated for the nanbodily 
fluid cases-a theory that  appears to explainmost ofthecases. The 
key to the synthesis is the concept that  the surrender ofani temun.  
der circumstances indicating prior knowledge of its possession, 
thereby fulfilling a key element of proof where possession is a n  ele. 
ment of the offense, is the equivalent to a spoken admission.1'2 

r n i i e d  States Nowlmg. 9 US C M A. 100, 25 C M R 3 6 2  I19551 
I * )  United States L' Pgatl. 22 U S  C M A 64.  46 C M R 84 11972) 

E a  See, I B UniredSratesv Dav~s,NCM741757,SCYR30Jan 19751(unpublished 
oPmion1 

18 U S  C M A 34, 39 C Y  R 34 11966) 
See e g , notes 166 169 supra. United Stares Y Morns, 24 U S C M .A 176, 51 

C M R  395119761 UnitedStares\ Rehm 1 9 U S C Y A  5 5 9 . 4 2 C M H  161119701 
United Stares v llann 51 C M R 20 (ACMH 19751. 
''It should also be enough I f  the miomation obtamed 18 important fo thecase. In 
Professor Maguire 3 formulation, unvnp~rfsnf  mformation would not Cmstitute 8 
' ataiemenr" m the Article 31(b) sense Yagvlre, supra note 45 81 21 
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Thus. where a soldier is suspected of possession of heroin and is 
ordered to takeeverything outof hispocket,Article3I(b) warnings 
will not berequiredbecausefarfetchedasitmayappearinpractice, 
the accused is entitled to react with surprise and denial should he 
pull from his pocket the traditional glassene bag of white powder. 
On the other hand,  where, a s  in the Corson case, the suspect is 
ordered to "take i t  out of your pocket, you know what I want," the 
specificsurrender oftheitem in questionin response to thedemand 
indicates knowledge by the suspect of exactly what ia demanded 
Thus, Article 31(b) warnings would be required because the dis- 
cretionary surrender of the abjectwould be the equivalent of a VBT- 
bal admission of knowing possession 

Article 31, like the fiith amendment, interacts of course with the 
fourth amendment prohibition against unreasonable search and 
seizure. In  most cases a demand for a n  object will involve fourth 
amendment a s  well a s  Article 31 issues. The aft-used "givemewhat 
I want" demand raises bath such issues. A search illegal under the 
fourth amendment remains illegal even if the particular demand 
wauldnotrun afouloftheverbalactsdoctrine.1tisalsoquitepossi- 
ble for a demand to be illegal in terms of both Article 31 and the 
fourth amendment. The cases involving these issuesrun together, 
and many cases which would develop a clearer theory of the verbal 
acts doctrine if decided on Article 31 grounds are in fact decided on 
the grounds of illegal search and seizure. T h e  key element within 
the area of verbal acts is discretion by the individual being in. 
terrogated. These specific possibilities result: 

(1) Where B lawful search is being conducted and the 
suspect lacks any discretion, Article 31 does not apply. 
(2) Where a search is unlawful and the accused is required 
to perform a nondiscretionary act, the evidence will bein- 
admissible on fourth amendment grounds and possibly on 
Article 31 #rounds as well. 
(3) Where a lawful or unlawful search occurs and the 
suspect is required to perform adiscretionaryactthatisin- 
criminating, the evidence will be excluded because of Arti. 
cle 31.172' 

. 

Under this analysis a lawful search overcomes the argument 
that  the mere act  of surrender of contraband, for example, is in. 
criminating, While such a surrender may well be incriminating in 

. 
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the literal senseofthe word, the fourth amendmentright to searcn 
would predominate over any arguable application'of Article 31 to 
searches generally. Where. however, the individual's mind-and 
consequently an  act of discretion-is involved, the situation 
changes and Article 31 and the right against selfincrimination 
become dominant. Note, for example, the cam of United States u. 
Pyatt.l-3 Suspecting Pyatt of theft, the unit executive officer 
ordered him to remove his wallet and count out his  money. The 
Court of Military Appeals held that  the officer's order to count the 
money, although i t  resulted in aphysic~lact,violated Article 31. In  
this particular case, probable cause for what was clearly a search 
was lacking and it can be suggested that  the order resulted in both 
a n  illegal search under the fourth amendment and an  Article 31 
violation. 

There are few verbal act cases of the "pure" possession type. Both 
Corson and Pyatt  are decisions of t h e  Court of Military Appeals 
andfitwithin thetheoreticalmodelsuggested above.Othercasesof 
the same type are decisions of the subordinatemilitary appellate 
courts and, generally speaking, do not fit within the model. The 
case of United States v .  Dauis"4 is illustrative. Davis was a eailor 
on liberty in Ismu,Turkey,whowassuspectedofpossession ofcon- 
traband. Like virtually all other members of the crew. he waB 
stopped for inspection before being allowed to board his ship. The 
ship's captain, concerned that  his crew might easily obtain drugs, 
had ordered what  amounted to a border search of all returning per- 
sonnel. Davis was asked by the Master e t  Arms, "What do you 
have? Come on, what have you gat?" Davis replied, "Please let me 
throw it o~erboard.""~ The trial court suppressed Davis' oral reply 
a8 a violation of Article 31(b), however, it did allow testimony that  
Davis had surrendered a bag of marihuana. According to the 
theary that has  been suggested above, theevidenceof Davis'know- 
ing surrender of the bag in response to a demand for it should have 
been suppressed a s  well. There is no evidence that  the Kavy Court 
of Mil i tav Review which decided the unpublished case ever con- 
sidered the element of possession a s  a critical feature. Rather, the 
court reasoned that  Davis, like all other sailors coming aboard, 
would have been searched by order of the captain and that  the 
detection of the marihuana would have been inevitable. The court 
therefore presumably felt that  to distinguish between a simple 
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search and the fact that  Davis had personally surrendered the 
. marihuanawasunnecessary.InDouisitisvnlikely thatadifferent 

result would have followed even had the evidence shown that  
Davis was found with marihuana. 

The reason for the failure of the courts of review to follow what 
seem to be the holdings of Corson and Pyatt is unclear. However, 
both Dauis and M o m  are cases in which the ultimate result 
appears to have been unavoidable. Perhaps the courts have been 
applying some unarticulated harmless error rule. Whatever the 
reason, there is little doubt that  the thwretical structure expressed 
above fails to comply with allof the relevant holdings. Only future 
cases will demonstrate the ultimate viability of the theory. 

Another line of cases involves suspects who are ordered to point 
out their locker or certain belongings. In the usual case, a criminal 
investigator demands that  the accused point out the clothes he 
wore the night before or point out his locker. The courts have con- 
sistently taken the position that  the act of pointing is the 
equivalent of a verbal act. T h e  Army"8 and the Air Force"'Courts 
of Military Review have, however, held that where the act nf point- 
ing is merely what they have termed "preliminary assistance,"Ar- 
ticle 31@) warnings are not required. What the casesreallr appear 
to be saying is that when the question of knowing possession IS 
neither an  element of the case nor of any particular significance, 
anyArticle31 issueisdeminimis.lnshort,noonecareswhetheror 
not the accused knew the locker involved. for example, was his 
These casesaretobedistinguishedfrom thosein which theelement 
of knowing possession iscritical:for Pxample, thecasein which the 
EUSpeCt is asked to point out the clothes h e  wore the night of the 
alleged robbery. Here identification of R jacket similar to that  worn 
by therobber is clearly a critical element of the case. I n  such an  in. 
stance the suspect is not  merely being asked to glve prelumnary 
assistance and Article3lW warnings must begwen. Although ver- 
bal acts are involved in all of these cases. it appears more relevant 
to simply ask whether or not the specific "admission" being 
litigated is truly material to the case. The precedents do appear to 
suggest that Article . l l ( h )  haw iinv statement taken , n  viiilntiiin of 
the Article1-' and t h x  doctrine o f  preluninary assis tmce i i p p i u ~ h  

. .  . 
, .  I 

_ .  , . .  . .  
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to be contrary to thlsrule. At best, one can suggest that this line of 
cases crestes a judicial exception akin to "inevitable discovery"in 
order to avoid "unnecessary" suppression of evidence. 

The key question In the verbal acts area is, of coume, the 
definition of "statement." As discussed, there is a line of cases in. 
volving the physical act of surrendering an  object. Much more dif. 
ficult than themeresurrenderofaphysicalabjectisthequestionof 
requesting an  individual's identification. In  1958 the Court of 
Military Appeals in United States v .  Nowlmg"9 held that  an  air 
policeman who suspected an  individual ofbeing off base without a 
pass should have informed the individual suspect ofhis rights un-  
der Article 31(b) prior to requesting the individual's pass. The pass 
which the defendant surrendered had another man's name on it 
and was used to prove posPession of an unauthorized pass. The 
court held that  the pass was the equivalent of a verbal statement 
and covered by Article 31(b) because Nowling was a suspect. The 
reaction to the Nowling case was vehement; indeed, it may have 
been one of the primary reasons that the Powell Committee,'ao an 
Army committee which analyzed the Uniform Code and 
recommended"' major Code changes in 1960, was appointed.'Pz 

While Nowlrng can be distinguished on the grounds that  
physical surrender of the written pass was no different from sur- 
render of marihuana or  heroin, the basic question of identification 
remams. Few procedures are a s  common to military life as the re- 
quirement to identify oneself. Yet theidentification requirementin 
thecaseafacriminalsuspectisadifficultquestionnotyetresolved. 
Whether the request is for a verbal statement or for an  Identifica- 
tion card, the usual militarypolicerequest clearly isarequest for a 
statement within the usual meaning of Article 31(b). However. the 
effect of Article 31(b) is completely unclear There IS some sup 

- Q l ' S C .  C M R  I f i 2 i l q i h l  . Ssr Y m r  
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portl83 for the conclusion that, a s  in the preliminary assistance 
caBes, because a n  individual's identity is not generally a n  element 
of theoffense, identificationisnotwithintheambitofArticle3Ub). 
Despite this, the issue has  not a8 yet been fully resolved by the 
military courts. 
The civilian courts are split with the majority rule being that  

Miranda does not cover "naninvestigative questioning" including 
a suspect's identity.'n' TheNinth Circuit considered asimilar que* 
tion in United States v .  CQmocho.lss Camacho, a n  ex.soldler, had 
retained his identification card and was using it to illegally obtain 
services a t  a Naval station which was not open to the general 
public. The authorities, suspecting that Camacha was an  ex. 
serviceman in illegal possession of a n  identification card, a p  
proached Camacho and asked him to identify himself. He replied 
by showing the identification card. The court of appeals held the 
Navy was acting properly in checking the individual's identity if 
only to ensure the base's security. The Ninth Circuit did not, 
however, discuss Article 31 a t  all. What, then is the answer to the 
identification quandry? As in the preliminary assistance cases, i t  
is suggested that  Article 31(b) warnings must be given before r e  
questing identity when the individual's identity is involved in the 
offense. Thus in adesertioncasewhere thesuspectmay beusingan 
alias. the military police should warn a suspect beforeasking him 
hisname. If, however, thesuspect's identityisneither an element of 
the offense nor reasonably believed to be significant, the issue 
should be considered mere preliminary assistance not requiring Ar. 
tick 31(b) warnines. 

The other major area in the verbal acts doctrine consists of the 
bodily fluid cases. As indicated earlier in this article, the Court of 
Military Appeals has  consistently held that  Article 31(b)'s right 
against self4ncrimination is more extensive than the fifth amend. 
mentconstitutionalright!86Theprimarymeansby which thecourt 
of Military Appeals has  extended Article 31 coverageis throughits 

of this C O ~ C I Y S I U ~ .  Sea also Cnired States v 
4 1  C M R 363 36666 11971) 
ed Slates I Memehmo 4 9 7 F  2d93i 939 4215th 
ca .472F  2d580191hCir 19721 Prociorv Unlted 
9681. ALI M O I ~  C o a ~  OP PHK A n ~ m n c \ r  

Ses Lex( accompanglnp " O W  137 supro 
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mterpretatian of the term "statement." The court has  held, for in- 
stance, that  both handwriting18- and voice exemplars'89 are the 
equivalents of verbal admissionsandare thereforecovered by Arti- 
cle3l(bj. Moredifficult to rationalize, however, hasbeenthebodily 
fluid problem. The issue aroselB8 soon after the enactment of the 
Uniform Code as to whether blood or urme samples could be o b  
tained from a service member without giving Article 3Ub) warn- 
mgs.""Prior to 1974, most military IaHyerswereundertheimpree. 
sion thatArticle3l(b) warningswhere, infact,required prior to tak. 
ing such samples for crimmal investigatory purposes. However, 
thereasan for the requirementof the warningswas totally unclear. 
Whde a number of cases had been decided that  held Article 31(bj 
warnings to be required,'g the cases predated the decision of the 
United States Supreme Court in Schmerber u.  Calrfornra'e2 and it 
was generally believed ;hat the Court of Military Appeals had 
simply adopted a constitutional interpretation of the fifth amend. 
ment contrary to that ultmately adopted by the Supreme Court. I t  
was. therefore, to the great amazement of many in the military 
legal community that  the Court of MilitaryAppeals extended the 
scope of Article 31(bj in the case of United States v .  Rniz'93 in 1974. 
PrivateRuiz had beenenrolledinadrugabuseprograminVietnam 
which specifically forbade use of the results of urinalysis tests for 
criminal prosecution purposes.'e' Indeed, the pertinent regulation 
d m  forbade use of any results to discharge an  individual with a 
less than general discharge."i Ruiz was ordered to submit to a 
urinalysis test to determine the success of his participation in the 
program. He refused and was given a second order to submit. He 
subsequently was courtmartialed for disobedience of a lawful 
order. On appeal, the Court of Military Appeals held that  Ruiz was 
properly within hisrightstorefuse theorderbecauseit wasinviala. 
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tion of Article 31 and consequently illegal. The rationale of the 
Court in Ruiz is puzzling. As Ruiz could neither have been court- 
martialed had the sample proven positive, nor been discharged 
with a less than general discharge,'ss i t  is difficult to discover any 
"incrimination" which would justify the assertion of Article 31.18' 
Thelikely bash  ofthecourt's holdingiathatttfoundthatageneral 
discharge from the United States h y  smacked of incrimination 
because i t  may have much the same practical effect as  a bad con. 
duct d i~cha rge . l+~  Indeed, the court did cite a number of Supreme 
Court opinions'nn involving discharge of public employees for 
refusalto testify. However,itisdifficulttoextend thosecasestothe 
Ruiz situation where there was no possibility of prosecution. 

R i m  to Rak, there had been some indication that Article 31 
rather than thefdthamendmentwoulditeelfbeusedtobarurineor 
blood teste for criminal prosecutionpurposes.eQ0 The reasoning of 
the Court of Military Appeals in those cases appeared to be that 
whenever the individual was forced to createevidence that didnot 
existbeforehand,or tomakeuseofhismind tocreate theequivalent 
of a verbal intelligent utterance, Article 31(b) would be invoked. 
This was generally summed up by what was known as thepass ive  
active test. Iftheevidence could beobtainedfromapassivesuspect 
who did not a f fmat ive ly  cooperate in any fashion, Article 31(b) 

*I A geneid d m h a i g e  mane 1evel"lower"than an honorabledischarge Are ip ien t  
a f a  general dischargeis entitled to thesameveterans'henefdsap therecipientofan 
honorable discharge However. the public. particdaily employers, may believe a 
general dneharge to be a stigma See geneidly Jones. The Gravity of Ad. 

intere~tmgaltemative theory H e s u g g e s t s t h a t u n d e ~ l ~ n g  R u l e  thec&t'sdeci- 
m n  to extend Amele3l to bodiyflulds obtainedforproaeeutotialpvrpoees Aasum- 
ing this, R u i i  could have refused to mpply the urine sample but for the regylatmn 
whiehgrantedhlnvnmunih..Thecovrtcouldhavededdedthatin\iewafthisand 
in the sbsenceoffarmalnotieeafimmvn~tyfrom mlninalproseeution. Rvizwsaur 
effect ch iming  B good faith belief in the right agamst self-in-mation Thus. the 
court may have been requiring t h e  Government t o  inform Ruir of his vnmunity (to 
moot a pomibie affirmative defense in advance) W i l e  thismierpretation 1s pasm- 
ble,thecoun's e f fmafa  backstop~tsdecisionwithfinhamendmentdffislonsofthe 
Supreme Court makes thiri theom unlikely Usurgeither oftheaetheoriesetilileave. 
m e  with the conclusion that the court helleves bodily fluids t o  be "aratements 
""~ones.supr.nate196 TheJones.rudvconfirmsthat srecimsntof saeneraldm 
charge may be projudmd in obtaining f i t w e  emp1o)ment. dihough to\ lesser e;. 
tent than anewho haerecewed a had-conductdischarge.SepolsoLance,APiiniilap 
Dsckarge-An Effecrioe Punishment7 THE Anav L*K.YER. Julv 1976 a t  25 
''j Gardner Y Brodenck, 392 U.S 273 (19681,Spevackv K l a n , & 5 U  S 511(19671 
*m See note 191 BYPl l i  
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would not be involved.*O1 On the other hand, if the individual’s 
cooperation was required to secure the evidence, the result was the  
equivalent ofa  verbalstatementandhticle31b)warningswereto 
be given. I t  is difficult ta harmonize even thia theory with the 
process of obtaining a blood or urine sample. The bodily fluids are, 
of COUrSe, already in existence. The subject’s cooperation is 
phyaical onlyand hiamindanditscontentaaretotallyirrelevantto 
the desired sample. Thus, the very justification that gaverier to the 
right against self.incrimination in Englandwould appeartoallow, 
a8 thesupreme Court itselfdeterminedin Schmerber l tak ingbld  
or urine samples. 

What then motivated the Court of Militarv ADDeah to decide 
RLU do i t  did7 The cdun appears tn h a r e  foundtha~dischargchom 
the arm& s e r v x e ~  uith a less than honorable discharge w the 
equiralent of mnmma:. .n lime mponant ly .  it also seems to 
have ae te rmmd f ia l :y  that aupplymg a bodrly fluid sample 18 a 
verbal act Although w rule othenvise would have been topamally 
owmule a number of pnor Case8 11 seems ltkely that theCaun of 
Mil i t an  Appeals could easily have determined that blood or urme 
sampler fell under thz due proc~as clause of the M h  amendmmt. 
the founh amrndment and paragraph 172 of the .Manual for 
Cuuna >lartial, rather than Article 31 In light of the fact that no 
cases nf malar import had been decided smce the Srhmerber case, 
th:s would not ha\  eddmaged thecourt’s adherencetnthedomme 
ofstarederisis I t  must beconcluded thenthat Rvizwaadeaddas  
i t  ua, basi:aL? ad a determination of pubbc polic). 

Due proce~a and search and seizure both mvolve balancing testa 
,f dn? type or the other Article 31 and the n s h t  agamst self- 
mrnmmarmn. houever. are generally absolutematters:”: either a 
tnpic LS covered uirhm the ambit of the r g h t  and ~8 therefore 
protected nr 11 1s no: R v  placing bodily fluid samphng under the 
right againet r : f . inn imina t ion ,  theroun neatly guaranteed that 
military prrevnncl w u l d  nlit be cumpelled to submit to blood or 
:me teste that could have any form ofadverseconsequence other 
than thepassiblit, ofbemg honorably dleeharged Fronthe-ce 
The judges m a  have presumed that once they had elmmated the 
m a p  reason for requtrmg random urine analysis or blood temmg. 
thesenicemember would besparedhenecessity ofsubmmmgta  
unnecrss3n and x exatious exams I t  LB questionable whether or 
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not this conclusion, in fact. While the legislativehistory 
is unclear, it seems highly unlikely that Congress truly intended 
the right against self-incrimination in the military to beinterpreted 
in such a n  expansive manner. Despite the probability of this con- 
clusion, the Court of Military Appeals has  consistently interpreted 
Article 31(b) in such a broad manner. One of the questions that 
faces the new court will be not only the continued vitality of the 
Ruiz case but, indeed, the continued widening definition of the 
word "statement." Ruiz could, for example, logically beextended to 
hold that a n  honorable discharge from the armed services under 
other than voluntary circumstances is akin to a general discharge 
and thus incrimination. Such a holding could significantly impair 
military adminiatration and morale. This particular means of 
protecting a service member appears to be legally questionable, 
and the long term position of the Court of Military Appeals an the 
issue is an open question. 

V. MIRANDA-TEMPIA WARNINGS 
While Article 31 supplies the unique element in military rights 

warnings, any survey of the law of warnings in the armed services 
would be incomplete if it did not a t  least touch upon themilitary's 
implementation of theMirandadecision.204 AsArticle3l is broader 
in scope than Miranda in all areas save that of the right to 

it is the right to counsel portion of Miranda which is 
critical to military practice. 

. 

A .  WHAT WARNINGS ARE REQUIRED? 
The Miranda warnings may be phrased: 

You have the right to remain silent; 

Any statement that you do make may be used as  evidence 
against you at  trial: 
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You have a right to consult with a lawyer and to have a 
lawyer present during thisinterrogation andifyoucannot 
afford an  attorney, one will be appointed for you free of 
charge.*O6 

There are other warnings given by police which have their origins 
in Miranda but which are not expressly required. Rotable among 
theseis ther ight tostopmakingastatementatany time.20.Prior to 
1974, the right to counsel warnings of Miranda had been incor. 
porated into military practice in a peculiarly military fashion In- 
corporated not only by the decision of the United States Court  of 
Military Appeals in United States u.  Tempia,zo' but also by 
paragraph 140a(2) of the ManualforCourts-Mart,al, 209 the right t o  
counsel statement that  military interrogators felt obliged to recite, 
and indeed which is normally read to individuals today is: 

You have a right to talk to a lawyer before and after 
questioning or have a lawyer present with you during 
questioning. This lawyer can be a civilian lawyer of your 
own choice st your own expense or a military lawyer 
detailed for you a t  no expensetayou.Also,youmay askfor 
a military lawyer of your choice by name and he  will be 
detailed for you i fhis  superiors determine heisreasonably 
available.213 

No specific authority exists anywhere for the pari of the warnrng 
that  suggests that  an  individual may request specific military 
counsel by name and that  that  individual will be supphed free of 
charge if reasonably available. This aspen of thewarning appears 
to come from the standard rights to counsel given an  individual 
pending trial by courtmartialzl '  and even then that  right is subject 
to certain specrEic Imitations.2.i However, until 1974there wasno 
doubt that  the Manual for Courts-Martial had  adopted the Tempra 

z e Miranda P Arizona. 364 U S 436.  141 
1 - I d  at 4 4 4 4 6  ,semble! 
' , I G U S C M A  629 3 i C . M R  24911Y6i! 
2 - 9  The Manual states 
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decision m such a fashion as to supply all military personnel wlth 
an  absolute right to free military counsel regardless of their 
economic situation. The Court of Military Appeals held that  this 
assumption was erroneous in the case of United States v .  Clark.':' 
In  Clark, the military interrogator had given a Miranda warning 
which failed to meet the requirements of paragraph 140a(2).ZL4The 
Court of Military Appeals, interpreting that paragraph of the 
Manual for CouiwMartial, nullified its clear and plain meaning 
and heldthat thewritersoftheManualhadintendedtoincorporate 
only the decision in Miranda and not to extend the Miranda rlghts 
to counsel in any way.zlj The Clark case appears erroneous2lfl and 
suspect. The court in Clark also failed to consider the difficulty of 
applying a pure Mtranda standard to military practice. Except for 
the expanded legal assistance program, rights to legal assistance 
inthemilitary cutacross allranks and all economicclassifications. 
If the pure Miranda warning were to be given in the military, 
someone would be compelled to determine whether or not the in. 
dividual cialming indigencywasinfacttoopoortoretain acivilian 
attorney. Notoriously difficult within civilian practice, this would 
be a good deal more difficult in the military unless arbitrary pay 
grades were to be used."' Despite this, the Clark case remains a 
valuable precedent for the prosecutor whose witness indicates that 
he failed to comply fully with the military rights warnings. Due to 
doubt of Clark's inherent validity, few prosecutors suggest that 
routine counsel warnmgs should be truncated and replaced with a 
pure Miranda warning. 

There is some argument that  the military has in  effect created a 
new right to counsel. The standard rights warnings given in 
military practicez'8 appear in one sense to be broader than any re. 
quirement in either the Code or Manual, and broader than the re. 

213 22 L S  C M A 670 48 C M.R 77 (19741 
2 1 *  See no te  209 supia. 
' l - 2 2 U S C  M A  arj;0-71,48C h!R a t 7 7 8  BvfssrUniredSmtesi McOmher.24 
U S  C hl A 20-. 51 C M.R 452 119761 
) '* SeeJudgeDuncan's dissentInL'nitedStatesv Clark.22U.S C.M.A.ati71-75.48 
C.M R. at 7882. Military reference eources amhlguously sfate that paragraph 
140a(2) eefsfarth ''roles [whichlarea resvlrofrhedeusionmMlranda ."whxh 
io substantially ddferenr from aaylng that they are ldentml t o  the Maandorules . U . S  DEFT OF ARMY PAMPHLET So m-2. A~ALYSIS OF Covr~vrs  MAZLAL FOR 
COURTS MARTIAL L'SITPD STATES 1969, REVISED EDITION 27-28 (1970) 
* .Procedural det8ds 10 enforce this system can be magmed.  The suspect could be 
requlred t o  file a Pauper's Oath. which could bedlfflcult rompeaehm lighfoffheln- 
tent behind the P m a e y  Act. Act of Dec 31,1914 Pub L 93-579,88 Stat 1896 And 
eien if B suspect perinred hunealf m h n  Pauper's Oath B court martial for havlng 
mven afslae officialststemenfwould appear tobe an ~nneces~argsavic~afuse less  
htigafion that IS best ignored 
* l s  See text accompanying note 210 supra 
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quirements of Mwando in their failure to consider an  mdiwduai's 
financml resources. May the defense successfully argue that the 
governmental adoption of rights warning cards and certificates- 
forms that are required ta be read wheneber possible-have ex- 
panded the ngh t  to counsel as expressed m the Manual for Courts- 
Martial and created a new right? Clarification of this isme awaits a 
case with the required factual circumstances 

B. WHO MUST WARN? 
As indicated earlier21Y police officials or  Individuals perfarming 

police duties in civilian jurisdictions are required to give Mironda 
warnings. In the military. the same individuals who must give Ar- 
ticle 31(b) warnrngs must give Miranda warnings If Mranda  is 
applicable to the situation, m other wards, , fa custodial interroga- 
tion 1s taking place There seems no reason to believe that  any 
difference exists between civilian and military practice as to who 
must give M m n d o  warmngs."O 

C. WHO MUST BE GIVEN 
MIRANDA WARNINGS? 

Both Miranda and its military analog, Vmted States o Tempo,  
require that Mironda warning8 be a w n  to wspects undergoing 
custodial interrogation. The difficulty in practice 18 determining if 
a suspect is in fact in custody1 when he 1s being questioned. A 
number of different tests have been adopted by v a r i o u ~  p r i s d i e  
tions.These include focus. subjectiveintent ofthe police officer, the 
subjective belief of the person being questioned, and the objective 
test Under the focus test. which has  its a r i g n s  ~n Eseobedo i' 
Iiirnors2' the question to be asked is whether the police have so 
narrowed theinvestigation process so as to "focus" on a particular 
suspect In  the now famous footnote 4 of theh fmnda  oprnion"3 the 
Supreme Court attempted to indicate that  the Miranda require 
mentthatrightsbegiven during custodial interrogationswaswhat 
It had meant earlier by the tem"focus" in the Escobedo case.This 
seems unlikelj, although passible.z" 

It is conceivable that focus remains a viable rule in cases where 
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custodial lnterrogation 1s lacking but focus exists.zzj I t  is beyond 
the scope of this article to discuss with any depth the varioustests 
that have in fact been enunciated by civilian courts to determine 
the existence of custody. Within military practice, however, the 
Court ofMilitary Appeals hasapparentlyadoptedamodifiedabjec- 
tive belieftest. Under this test, set forth in dictum in United States 
u. Temperly,"6 theprimaryissueis:wasthesuspectobjectivelyina 
custodial situation? The court's language would seem to indicate 
that  this objective test 1s modified to some extent by the in. 
dividual's own subjective I t  is theoretically possible 
tohaveacasem whichasuspectwasobjectivelyincustadybutdid 
not himselfthmk so.Insuchacase theindividualbeingquestioned 
would not be subject to any form of psychological coercion for he 
would not believe himself deprived ofhisliberty,2zsWhilethistest, 
if it is indeed the military test, appears preferable to either the sub. 
jectiveintent of theaccused or thesubjectiveintent of the policeof. 
ficer, both of which areparticularly susceptible tothebiasofthein- 
dividual witness, the military test is not fully in accord with the 
American Law Institute Model Code of Prearraignment Procedure, 
which would have the rights attach before any questioning of a 
suspect takes place a t a  policestation.2iaHaweYer, themilitaryrule 
seems eminently satisfactory. 

D. EFFECTS OF THE 
WARNING REQUIREMENTS 

The exclusionary rule is a basic part of military jurisprudence 
having its origins both in the Miranda decision and in Article 31(d) 

Aut see Unlted Sfater , Gardner 516F ?d 914. SJq.40 57th Cir 
2 2 L l S C M . 4  383 4 7 C M H  235119r31 
After seeming to rejectthe apportunnyofdeciding theissueonthe 
w e  inrent of the interrogating officers hecauae it would "go beyond m e  of the 
sons for theMiianda T~mpiarequirements[whieh wee tocounterl  theporennal 

for coe~e ion  inherent m custodial sLIuetims" the c o w  diitmgvlshed an earlier 
case. United States v Phifer 18 US C hl A 508 40 C hl R 220 (19691, because 
"[ubder p i theranohiec t i reoravbjec t ivere~t ,apprron[ l i ePhi f~er l~ssub~~ctedtoa  
more significant deprivation of freedom than a person [like Temperlg]' U n m d  
States b Temperl), 22 C S C Y A 81 386 47 C >I R st 238 The e m i t  concluded 
that 

r > l  
den 

Id The COYR never elesrli defined whether the determination of "freedom from 
 POI^ control'' should be determined obiecfwely, o i ~ n f h e ~ v h i e c t i v e v i e w  of the in  
drvidual interrogated See nlso United States Y Dohle. 21 U.S C hl A. 34.36-37 61 
C hl R 84. 8687 (1975>. 
A" Aruleof fairness mightapply m pari topreveniimproperpoliceconduct--anoof 
the traditional underpmnings of the exc Iu immr~  rule 

AM Y ~ ~ ~ L C ~ ~ E O P P R E A R R * I G Z I I E Y T P R ~ C E D L ' R I  9 110 112) (19751 
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of theuniform Codeof Military Justice Failure tocomplywiththe 
Article 31fb) warning requirementsZ31 automatically triggers the 
exclusionary rule found in Article 31(d) which forbids admission 
into evidence a t  any criminal proceeding of any statements taken 
~n violation of the Article Under military law, knowledge of one's 
rights is insufficient to cure a defect in the warnings This con- 
clusion would appear to parallel the reasonmg that  the Supreme 
Court followed m announcing the Miranda decision--rf the at- 
mosphere of a custodial interrogation may be considered as 
presumptively coercive, even an individual fully aware of his rights 
needs to be reminded of them Of course, Article 31(d)'s prohibition 
concerns only the warning requirements found in ArticleSl(b)and 
not the Mironda requirements However, Miranda's own ex- 
clusionary rule and the Manual for Courts.Martia12'Z combine to 
extend the militaryexclusionaryruleinto thenghttocounsel area 

There are significant differences, however, between the military 
and civilian exclusionary rules, The military, like civilian jurisdic 
tions throughout the nation, has  both the primary exclusionary 
ruleand thefruit ofthepoisonous treeorderivativeevidenceruleas 
well. However, the military rule is absolute while the developing 
civilian law takes cognizance of a number of major exceptions. 
Note, for example, that  under the Supreme Court's recent 
decisions232 statements obtained in violation of Miranda v.  
Anzono may be used for purposes of impeaching an accused who 
testifies a t  trial, The Court of Military Appeals has  rejected this 
position?3' basing its conclusion on Article 31, and has  indicated 
that  statements takenmviolatianofArticle31areinadmissiblefor 
anypurposewhatsoever.Thisdaes allow an  accusedwhohasgiven 
a complete though improperly warned confession prior to trial to 
take the stand and perjure himself without any possiblility of im- 
peachment or perjury prosecution. Again, the court's reasoning is 
presumably that Congress created a statutory right greater in 

Stales \, Stanley. l i  C S C M A 364. 38 C M.R 182 119681 holding that Miianda 

61 bee also United Stales Y McOmber 21 

H a r m  v New York 401 U S  2 2 2  119il 

States \ Jordan. 20 C S C M A 614 4 4  C M R 44 r19:ll 
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scope than  the constitutionally demanded minimum rights. 285The 
court has  certainly indulged in this form of reasoning in a number 
of areas. 

The Supreme Court has, for example, recognized the  possibility 
of applying the harmless error rule to improperly admitted con. 
fessions at  trial, but the Court ofMilitary Appeals h a s  strongly in- 
dicated that it will not apply the harmless error rule to cases in. 
volving a n  Article 31 The court h a s  stated that  where 
evidence complained of is in violation of the  statutory provision 
"The test to be applied and the remedy tendered may be more 
beneficial to the accused than otherwise under standards enun. 
ciated by the United States Supreme Recently, the 
Supreme Court acknowledged that wherean accusedrefusedpolice 
efforts a t  interrogation, the law enforcement officers could properly 
question the accused a t  a later time about an entirely new offense 
not considered a t  the time of the first interragatian.z3% 

The position of the Court of Military Appeals is  unclear in this 
area. I t  seems likely that the court would recognize the  police or 
command right to ask a n  individual to reconsider his prior 
decision.23Q Such an attempt would be more likely to succeed where 
the second attempt involves a n  offense completely unrelated to 
the first. However, it does seem likelythatthecourtwouldholdany 
resulting evidence inadmissible if any form of coercion or strong 
persuasion wereusedto obtainconsentatthesecond orsubsequent 
interrogation. How many attempts to convincea suspect tachange 
his mind and make a statement will be allowed is  unclear and the 
Court of Military Appeals h a s  indicated it will decide the issue on a 
case by case basis.240 

The problem of subsequent interrogations has  plagued both the 
civilian and the military courts alike. The general ruleis, of course, 
that  no suspect or accused may be compelled to make a statement 
against his will and that he must make a knowing,intelligent 
waiver ofhisrightsbeforeastatementwill beadmissibleat trial.*" 
Frequently military investigators determine that they have im- 
properly complied with the warning requirements of Article 31 or 
Miranda. They usually then endeavor toreinterrogatetheaccuaed, 

, 

. 

adapt an expanded view of Mosely. 
aY See, e g  United States v Attebury 18 U.S C M A 531 40 C M.R 243 119691. 

Sea e g :  MCM, 1969. para 140s(P).'Mkanda V.  Ar&, 334 U S  436 (19661 

~ 
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hopmg to correct the error a t  the first interrogation. While the  
Court of Military Appeals has indicated that  it will look at  each 
case tode temine  whether or notthestatement givenat theseoond 
or subsequent interrogation was in fact voluntary and will look to 
factors such as  elapsed time, thepresenceor absence of new righte 
warnings, and the specific physical circumstances surrounding the 
second or laterinterragation. thecourthasalsostatedquiteclearly 
that 

onlv the  stranseat combmation of these factors would be sufficient lo 

be used rgavlst h m  w 

Thus, within military practice a t  least, not onlymust thewarnings 
be properly complied with, but a failure to comply with Article 31 
and Maanda.Tempia creates a prosecution burden thatiavirtually 
impossible to overcome. 

VI. THE FUTURE OF THE 
WARNING REQUIREMENTS 

The Supreme Court seems to have embarked on a course of con. 
sistently undercutting its decision in Mirnnda. Certainly recent 
cases2*3 indicate quite strongly that Miranda's significance is in. 
creasingly on the wane. While it seems probablethatthecourt will 
never explicitly overrule Miranda, it seems likely that it will no 
longer require that a failure to comply with the Mirondo warning 
requirements will in itself result in the exclusion of any resulting 
evidence. If this is correct, theMirandadecisionwilI continuetore 
tam some vitality; police will still be required in one sense to give 
Miranda warnings. However, in the event that the police fail to 
comply fully with Miranda, that failure will constitute simply one 
factor amongst many in the determination ofthe voluntariness of 
any resulting statement. In short, the Supreme Court is likely to 
return to the preMiranda days when voluntariness in thecommon 
lawmeaningofthetermwasthekeyissuefora trialjudgetodeter. 
mine prior to admitting confessions and admissions into 
evidence.2" 

Lnited Stares Y Seay 51 U S.C.M A 1. 10 51 C M R 57 60 (19751 
- ' SIP r e  Oreeuni  Hiss. 120U.S 714 (19751,Michigan d Tucker, 417 C S  433 
0971l Harrls b New Yark,  401 U S  222 119711. But see Doyle \, Ohlo. 14 U S  L W 
1902 I U S  June 1: 19761 
j'j See ~ e n e r b l l y  Hansen supra note 201 
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Such a decision would not necessarily change military law. That  
Congress enacted the forerunner of Article 31 in 1948 is a f a d  not 
easily ignored. It is improbable that the United States Congress 
would at  thislatedakatkmpttonullifyastatutoryrightoftheser. 
vice member although there would be no constitutional inhibition 
against doing so. Nullification of Article 31 would simply leave the 
service member with his fifth amendment protections. Although it 
wasunclearthat the constitutional right against self-incrimination 
applied to the serviceman even in 1951 decisions of the United 
States Court of Military Appealsmakeit'apparent that the  court's 
view is that  this right, among others, does apply today.245 Thus, 
elimination of Article 31 would result in a distinct change's in the 
rights of a service member but not necessarily a n  unacceptable one. 

I t  is impossible to appraise the effects that Article 31(b) d e s  may 
have on criminal investigations generally."' There is a definite, 
although difficult to document, conviction amongmilitarylawyers 
that  the rights warnings in fact have no significant effect what. 
soever on criminal investigations and that criminal suspects f r s  
quently make statements regardless of the warnings. If this be the 
case, it should not be particularly suprising. If, a s  Mirando 
suggests. custodial situations areinherently coercive and engender 
in a suspect an intense desire to cooperate with interrogators to 
makethingsgoeasierforhim,itcan besuggested thatregardlessof 
any rights warnings, the suspect continues to believe that things 
will be worse for him if he does not cooperate. While one could 
suggest that this feeling should be encouraged in order to increase 
the number of admissions which could lead to independent 
evidence of an 0ffense,~'8 it may well be that this is additional 
evidence to support the proposition that confessions and ad. 
missions should be banned from criminal trials except under the 
most unusual circumstances. 

1'5Sep,eg.,UnitedStatesv.Tempia. 16L.S .CMA 629.37CMR 219(196il,Unh 
tad States V. Jamby, 11 U S  C MA. 428, 29 C.M R. 244 119601 
246 At a minmum the follomng changes would result 

Only su~peets YI cuatody wauid be warned, 
Suspects would not be warned of the dpeufie offense nalated 
The mope of the right agalnsf salf.mmminatlon * o d d  "arm*, sharply and 
would n o  longer lnelude blood snd urine. V O I C ~ .  or handwritmg e x e m p l ~ r ~  

*(, A number of civilian studies evaluarmg Mirand. suggest that the nepmve 
effects of the decision have been m m m a l  See Sote.  Interrogations m .vpr Haitn 
ThelmpactofM'ianda, 76 Y*LEL.J. 1621(19671,S0ta. APosiacnpi iotheYirando 
Project Intermgotion ofDroji PiOleSfora 7 7  YALE L.J  303 (19671 

The fear of unreliable confessions could bemet by d l o w n g  w e o n l y  ofdenvatlie 
evidence with mdependmt validity. 
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Any overview of the rights warnings situatibn in military law 
would have to indicate that  the system apparently works. Certain- 
l yna  hardevidenceappearstoexisttosuggestthattheArticle31(b) 
requirements a s  augmented by Miranda cause any particular dif- 
ficulties to military criminal investigators. Although confessions 
and admissions are ruled inadmissible because of erroneous rights 
warnings and "unnecessary" acquittals may result. However. the 
general use of standard warning cards and waiver certificates dur. 
ing military interrogations would support the perceived view that  
most military confessions are voluntary and admissible. 

While the current Supreme Court's apparent desire to undercut 
Muanda seems a t  odds with the Miranda Court's assessment of 
human nature. the congressional decision to requre rights warm 
ings because of the inherent coercion involved in a military in- 
terrogation appears valid. The Article 31(b) warnings are, in t e r n s  
of content, fair andincludenotice of theoffense, arequirement not 
found in Miranda; notice that the individual has  the right to be 
silent; and notice that if he chooses to speak there may well be 
adverse consequences. The problems that  exist with theutilization 
of the rights warnings249 within military practice do not appear to 
go to the essential issue of whether or not there ought t o  be such 
warnings, but rather address specific problems that  could be 
resolved. All in all, the Article 31ib) warnings appear to be a 
workable solution to ensure the reliablility of military confessions 
and admissions and to implement one of the fundamental rules of 
AngbAmerican jurisprudence. It would be particularly ironicifin 
America's bicentennial year, the military. which ensured its 
members greater procedural protections than the civilian com- 
munity at largein 1948and 1951,isleftattheforefrontofAmerican 
civil rights as the Supreme Court effectively nullifies, after one 
decade, the general expansion of these rights to all citizens. 

d.9 virtually all  of thme piablema could be resolved by edueatinr police and public 
alrke to the I O B I O ~ S  for Miianda and Article 31 and iheir ernplo~ment Slmpllflca 
tion a 1  the 'arningi would also be uaeful 
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FEDERAL ENCLAVES: THE IMPACT OF 
EXCLUSIVE LEGISLATIVE 

JCRISDICTION UPON CIVIL LITIGATIOS' 
Captain Richard T Altieri" 

I. ISTRODUCTIOS 
A decade ago. Lt was estimated that one million' persons were 

residmgon federally owned land within thestates that waasub~ect 
to "exclusive federal legislative jurisdiction.". Although more re- 
cent population statistics are unavailable. the unique furisdic. 
tionalstatus continues m pose a hardship for significant numbers 
of "enclave"' residents mho seek a forum m which to pursue eivd 
litigation The problems these individuals encomter are especial. 
ly  acute where the litigation arises hom acts occurring upon the 
enclave itself For example enclave residents deairing to obtain 
iudicral solutione for minor contract, tort or domestic relations 
problems arising on  post often experience difficulty finding a coun 
posaessing furisdiction appropriate to resolve the controversy I t  is 
apparent that relief for most c~vi1 actions would requve access to a 

T h i s  srtiele 16 an adaptation of B thesis presented LoTheJudge AdvocateGenoral's 
School. U S Army.Charlotie~ville.Vngu1ia.whilerheauthorwassmemberof the 
Twenty thud Judge Advocate Officer Advanced Class The opinions end con 
ciusimaexpmaied in thm ailicle are those of lheavfhor and do notneeasari ly repre 
~ e n f  the views ofThe Judge A d v o e a t r G ~ n e r s ~ r S c h o o l  or any other governmental 
agency 
**JAGC. U S. A m y  Chief Defense Counsel. 4th Infantry Diwsian & Far1 Carson. 
Fort Carson, Colorado BS, 1'367. United States Mil~fary Academy, J D ,  1'374 
Albany Law S e h w l  MemberoftheBar.ofNiwYorkandtheFederalDis,rictCovrt 
for the Northern D~stricf of New York. 
1 Note, FzderaIEnrloms. Through lhe LookingGIass Dorkly I S S I R A C I " ~ ~  L.Wv 
754 n I (1964). cilrng Adivalmant o/L~ggialoliusJvrisdrctian on Federal E n c h w s .  
Hearing* on S 815 &lare the Svbeomm on lnfrrgovarnmanlal Relations of t h e  

a The t e m  ~ p p l l e 8  u1 those situations where the state has made no r e ~ e w ~ m n  o f  
avthoritym >18cessmn of~YnadietiantothofederaIgovernmen1 e ~ e e p t t h e r l s h i i a  
eewe civd and Criminal process for activities occurring off the land mvolved The 
term also applies natwilhstanding the fact that  the ntato may e ~ e i c i s e  certain 
authority by virtue of the express permilision o f  a federal e t s i u ~ e  C S A n  ). OIY 
REPORT OF THE INTERDEP&RPMENTAL COYMlPlEE FOR THE D U l r Y  OP JCRlslilr'nou 
OVER FEDERAL AREAS WITHIN THE D A T E S  pt I f ,  81 I D  (1'3571 [hereinafter cited as 

senore cOmm. On oovPrnmontai oPPrarions. 66th cone.. l e t  seas 16 I I W  
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state, rather than federal caurt:l but it is indeed possible that  a 
remedy in the host6 state's courts will be difficult if not impossible 
to obtain for most simple civil suits. 

The difficulty is caused by the confusion in the law surrounding 
such keyareasofenclave-basedlitigationasserviceofprocess,sub- 
ject matter jurisdiction, and applicable substantive law For exam- 
ple, there is confusion and a consequent lack of predictability for 
the attorney an  such basic issues as whether judicial process of the 
host state may be served withrn enclave boundaries to obtain in 
personam jurisdiction if the c a w e  has  arisen there; whether the 
host state's extraterritorial service statutes operate when each of 
the "contacts"' occurs upon the enclave; whether the local state 
court has  subject matter jurisdiction to entertain domiciliary ac- 
tions on behalf of enclave residents; whether an ensuing judgment 
could withstand collateral attack: and what substantive law would 
govern the action. 

Surprismgly, the answer6 to these basic questions are unclear. 
largely a s  a result of the vacillating manner with which courts 
have viewed the effect of excluswe legislative jurisdiction.8 
However, recent cases have suggested B new interpretation of the 
term and have moved away from the "enclave" or "state within a 
~ t a t e " ~  concept. Increasingly, state jurisdiction over private 
matters arising upon areas subject to exclusive iegislativejurisdic- 
tion is being recognized.'" Although rules regarding the proper 
application of procedural and substantive law have not kept pace 
with this emerging trend, the recent opinions do offer a measure of 
predictability to the attorney seekrng to litigate an  enclavebased 
action. 

I t  is the purpose of this article to provide a base upon which to 

. See the-cases discussed ~n Section / I  inira 
" Earl) precedent likened land mess  subject 10 ~ x c l u s i i ~  lepislaiive jvrirdicilon to  
federal Islandrarencla~es.such Lhsra ' r t s t e w f h m  aslate'  warbald t n e x ~ r i  Smks 
Y Reeae. 19 Ohio St ,105 118691 Howe\ei.  iecenl aulhnritb has nhandnnad that  
analogy, Hoaard v Cornm'rs. 344 U S  524 1195.11 ' BoardofChosenFreeholdpriv McCarkle 9RN J S U D ~  4:4 , i? iAM6401Sumr  
Cl  L DIU 1958, 

5, 
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ground that predictability. Recent authority will be examined and 
ita reinterpretation of the meaning of exclusive legislativejurisdic- 
tion will be presented. This recent interpretation will then be 
applied to the practical issues of service of procese, subject matter 
jurisdiction, and choice of substantive 1aw.This search for predict. 
ability in civil law principles applicable toenclavebasedlitigation 
must begin with a n  examination of the federal power of exclusive 
legislative juridiction itself. 

11. EXCLUSIVE FEDERAL 
LEGISLATIVE JURISDICTION 
A.  CONSTITUTIONAL BASIS 

Article I of the Constitution of the United States gives Congress 
the power ta exercise "exclusive legislation" over land areas ac- 
quired within the states for federal purposes: 

This section will attempt to d e f i e  the nature and limits of this 
power of "exclusive legislation." Although judicial opinion has  
consistently equated it with "jurisdiction,"'z its excbs iwty  is in 
doubt." The issue is this: Does a measure of state authority con- 
tinue over enclave areas, or does state authority ceasewithin those 
lands by virtue of the constitutional language of clause l l? A start. 
ing point in the resolution of this question is the history of the 
enactment of the clause itaelt 

B. HISTORY OF THE ENACTMENT OF THE 
'%XCL USIVE LEGISLA T I O N  CLAUSE 

In June  of 1183 the Continental Congress, meeting in 
Philadelphia, wa8 subjected to four days ofharassment by soldiers 

' c s CO\.iT B i t  I ,  q 8. el 17 
'Howard Y Camm'rs '344 U S  624 11953): Pollard V.  Hagan 4 4  US  ( 3  How )212. 
223 1 1 R l i l  
' '  For example, it has  been stated that  rn properly interpretmg the rneanmg of ex- 
c l ~ ~ i i e  lemslative iunsdict ion ' Broader or clearer language [/n the C S  Con- 
~t i futmnl  could no1 be uaed to exclude all other authority than  thsf of Congress '' 
Fori Leavenworth R R. Ca Y.  L s r e  114 U S  b25 11M6). Yet ~n Hoiisrd o Com- 
mmmnerb  the Court held that B Btsternlght.xere~s.~tapoweravrr federal enclaves 
provided 11 did " 0 1  mkrfere with the iurlsdictlon asserted by the federal govern- 
ment It  stated thsf a dual re ls tmshlo  existed that the aovereizn nahta ~n that 
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demanding their pay. Although there wasno physicalviolence, the 
proceedings were disrupted and the Congress was forced to leave 
thecity. The inability ofthelvcalgovernmenttacontroltherioting 
WBB a matter of serious concern to the legislators." As a result of 
this incident, during the Constitutional Convention of 1787, 
Madison proposed that  land be acquired for a permanent Beat of 
government where jurisdiction would be exclusively federal. In  
thatway thesecurityandintegrity ofthenew governmentwould be 
protected from the interference and undue influence of any state.ls 
I t  clearly appears throughout the early legislative history that  this 
idea of prevention of state interference with governmental ac. 
tivities was the primary concern of the framers in considering the 
need for exclusive iurisdiction.16 

During the ensuing Convention discussions. it was also 
suggested by Madison thst  the executive branch be authorized to 
acquire land within the states for forts and other purposes.1r 
However, t h e  question of the jurisdictional status of those lands did 
not attract much attention during the Convention debates.18 I t  
was, rather, the question of the advisability of acquiring jurisdic. 
tion over what is now the District of Columbia that seems to have 
drawn the majority of the attention.lP 

Notably, the initial proposals concerning acquiringland for forts 
did not include any  provision relating to theacqvisitionofjvrisdic. 
tmn over such areas.20 The absence of such a provision stands in 
cahtrast to proposals which did include a provision for theexercise 
of jurisdiction over theseat ofgovernment.21 Theinferenceappears 
to be that  the framers viewed the possibility of state intrusion into 
the affairs ofenclave area8 as being more remotethan thepoesibil- 
Ity of interference with the seat of government. 

However ,  after these initial proposals had been referred to com- 
rnictee. a draft constitutional clause emerged which combined the 
power to acquire land for the seat of government and outlying 

enciabe situaurin i d  a<2 i  
. id at  14 

Id 

ik 



18781 ENCLAVE BASED LlTAGATlON 

enclave areas, and provided for a power of “exclusive legislation” 

To exereme e x e l u ~ i ~ e  legidation in all cases s v h a m r v a  over such d i m i d  
(no texasd ins  tenmilraequare)aimsy, by cesniionofpartitieular.tsteaand 
aarptanee of the I e g ~ I a t ~ r e  beeorne the  lrat ofsovemrncnt of the United 
Stat-; sndtoexerciaelikssvthorityoverallplaccipureha~fforthF91ee- 
tion of foM, magazinw, arsenals, doek.yadi,  and other needful 
buildingi.*l 

The debate concerning the draft clause was brief, and no attention 
apparently waa duectedat iteinclusionofthefederaljurisdictional 
poaier over the outlying enclave areas.ls 

It wasnotunt i l  thestateratifyingmnventionsthatthepowerof 
exclusive legidation over enclave arean was questioned.In answer 
to criticisms raised during these ratifying conventions, Madison in 
The Federalist Papers explained the need for such federalpower: 

The n e e d r y  of a like authority over fort.. magadna, etc. c s t a b h h d  by 
the General Government. ianotlsuevidsnt.Th~pvbliemonsyelpcnddon 
such placce, and the public prop@ depoiited in them require that  they 
ahould be~r~mptfromth.nvthori tyof th .p~eulprItate .Nnwouldi tbs  
proper for theplas~aonwhichWe-rity~fth.mt~.Unionm.ydcpmd 
to be in any d w e e  dependent on a partitieular member of it. All obieaioni 
and emuplei are here elno obviated by requiring the mn-encc of the 
State8 concerned in every euch eatabliahrnent. . . .!a 

Madison’s explanation for the necennity of exclusive jurisdiction 
seems to be clearly based upon a perceived need to protect federal 
functions in enclave areas from the interference of any state. I t  
should be observed in this connection that  federal activitieB a t  this 
point in history had not yet been declared immune from ntate in. 
t e ~ f e r e n c e . ~ ~  Thus the exemption from state authority to which 
Madison referred would =em a t  firat glance to guarantae federal 
immunity by excluding all state authority within the enclave.”@ 

However, Madison’s remarks contain what this author views an 
an important qualification. In  the remarks quoted above, he ex. 
p l a i n 4  that  “all obj&ions and  scruples” were obviated by requir. 
ing the  mncurrence of the states in eatablishing federal enclavw. 
At thetimeofhisremarks,severe&ticiamwasbeingleveledatthe 
draft clause in the state ratifying mnventions.2‘ Patrick Henry in 
Virginia and others elsewhere urged that  the exclusive federal 
power would result in the destruction of the  private rights of 

. over all these areas: 
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residentsof areas subject to thatpower.znInreply,advocatesofthe 
provision countered that a stnte was free to condition its ceaaion of 
jurisdiction to the federal government. The state was free to make 
any stipulation it chose to protect these private rights.l9 

The point is, therefore, that whenMadison spokeoftheexclusion 
of state authority over enclave areas it was with the qualification 
that the exclusion was not ta be total. As to matters involving 
private rights, those involved in the ratification proo~ss an- 
ticipated that some residual state authority would beretained by 
the state concerned, through stipulation or condition, in their ces- 
sion of jurisdiction ta the federalgovernment. Arguably, therefore, 
no truly "exclusive" jurisdiction was intended from the  outset. 

One of the major reasons residents of federal enclaves encounter 
obstacles when they attempt to utilize state courts today is  that the 
expected stipulations and reservations of state jurisdiction a s  ta 
private matters failed ta materialize.30 Insofar a s  the early ac. 
quisitions of exclusive areas were concerned, only in thecaseof the 
Virginia cession of land for the District of ColumbiaJ' was an effort 
made by the Virginia legislature ta preserve its jurisdiction with 
respect to the private rights of residents within that  ceded area: 

stitution be& recited "* 
Despite the failure of the states to make such stipulations and 

reservations of jurisdiction, one would have expected the courts to 
recognize theapparent expectation oftheframersthat thepowerof 
exclusive jurisdiction would not be strictly viewed, and that a 
residual state  jurisdiction could continue within the enclave as to 
private matters not interfering with federal functions. However, 
just the opposite approach was taken, generating confusion within 
the entire body of law affecting federal enclaves. 

C. EARLY COURT DECISIONS 
INTERPRETING EXCLUSIVE 

LEGISLATIVE JURISDICTION 
The earlydecisions heidthatwhenthepawerofexclusivelegisla. 

'. Id at 23. 25 
I' Id at 22 24. 26 

Id ai 36 
Id B L  36 
0 C CODE A.5 at XXlI 119511. REPORT S u P m  nure 2 at 36 

BO 
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tion was acquired by the federal government all state jurisdiction 
ceased within the enclave: "the national and municipal powers of 
government of every description" were held to be merged in the 
federal g0vernment.3~ It was seen to be of the "highest public im. 
portance that the jurisdiction of the state should be resisted at  the 
borders of those places where the power of exclusive legislation is 
vested in the Congress by the Con~titution."~' 

In  FortLeouenwortk R.R. Co. u. Lo~e3~theCourtreaffhedthat  
the word"exc1usive"was to beinterpreted 1iteraUy.Allauthorityof 
the state over places ceded to the federal government, unless re- 
served by the state in its deed of cession, was to cease: 

When the title i a ~ c q u m d  by purchaseby con.ontofthelPglsleturesafthe 
Statea, the federal iunsdietion is exelu~ive of all state authority. This 
follows from the de~iamt ion  of the Constitution tha tconned8 shall have 
"like authority" oyer such places 88 it has over the distnct which is the 
seat of government that i s  the power Of"eXCIY.IVelegislstlonm allcares 
whatsoever "Brosder or &er language could not be used to exclude a11 
otheraulharity than rhatofCongress,and thatnootheravthorityean be 
extrelned over them has  been the unliormo~mionaf Federal and Stare 
tribunals and of the Atlornew Generda' 

Moreover, the Court indicated that the use of the word 
"legislative" wa8 misleading because all authority, judicial, ex- 
ecutive and legislative was vested in the federal government when 
such status e ~ i a t e d . ~ '  This broad interpretation, particularly in its 
exclusion of all statejudicialpower over enclaveareas, had amajor 
impact upon the development of both substantive and procedural 
law, areas reserved for discussionin subsequent sectionsofthisar. 
ticle. 

D. RECENT COURT DECISIONS 
REINTERPRETING THE NATURE OF 

EXCLUSIVE LEGISLATIVE JURISDICTION 
Although theearlydecisions may havebeen unnecessarily broad 

in their total exclusion of state jurisdiction over private matters, 
they did have the virtue of consistency. Recently, however, theex. 
clusive jurisdiction concept has been reconsidered by the courts, 
and a different meaning of the term h a s  been suggested. These 
case8 have attempted to accommodate the federal and state in- 
terest8 within the enclave and m BO doing suggest that state 
jurisdiction continue8 within the area, provided theexerciseof that 

' 

. 

j3 Pollard V .  Hagan 44 U S  (3 How 1212, 223 (1845) 

j5 114 U S  5% (1885) 

" Smma v Slmms 176 C S 162 (1889) 

Western Union Tt l  Co v Chiles, 214 U S .  274 278 r19098 

Id st 632 
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juriedictian does not involve interference with federal activities. 
1 .  Extinguishment of the Extraterritorialrty Doctrine 

While the early holdings established the concept of "ex. 
t r a t emto r i a l i t~ ' ' ~~  which held that once legislative jurisdiction 
was acquired by the federalgovernmenttheproperty was nolonger 
a part of the state, more recent decisions have abandoned that con. 
cept. Under that theory not only did state authority cease, but the 
state was not required to grant to enclave residents the rightsexer- 
cised by ita o m  citizens.39 

The Supreme Court reconsidered the extraterritoriality doctrine 
in Howard u.  Commissioners'" where the question presented was 
whether a state had the right to annex an area of exclusive federal 
legislative jurisdiction when it changed its municipal boundaries. 
The Court allowed the annexation, rejecting the argument that 
upon the assumption of exclusive legislative jurisdiction the area 
ceased to be a part of the state of Kentucky: 

Theappellanrsfirstcontend thaifheCity couldnot annexthisfederalarea 
because i t  had ceased to be a pari of Kentuck) when the United States 
assumed exclusiieivrisdicfian owrir.Wirh thiswedonor  agree When the 
United States. with theconaeritafKentucky acquired the property bfl 
did not cease to be a part of Kentucky A state may conform its 
municipal m ~ c f u r e  to ~ t e  oun plan. 88 long a i  the sfate does not mierfere 
with the exercise of iurisdicrion within the federal area by the Unired 
States 

Thefict ionafaotarevi thm a r t a t e e a n h a v e n o i a i d i t )  topievenfthesrafe 
from exeieming ita power mer the federal ere8 w t h m  its boundaries. 80 
long asrhers IS not interference withtheiurmdicfmn asbertedb) Be Federal 
Government The sovereign nghrs ~n this dual relationship are not an. 
ragmi$iic Accommodation and cmperafmn are their a m  Iris  friction not 
fiction to which uo must give heed 

Thie language and the inferences which flow from it are especially 
important in several respects. 

First, Howard clearly extinguished the extraterlitoriality or 
"state within a state" concept. The fad that the federal govern- 
ment exercises exclusive jurisdiction is not to be interpreced as 
meaning that the enclave ceases t o  be within the State in the 

'? D 0 J STLDY aupa  note 14 at 70 
i9 Such B denial of rights sa% canflrmed m Smkr L Reere 19 Ohia SI 306 ,1669, 
xhsre Ohio voting rights were denied t o  residents of a \ eterane as) Ium iubiecr t o  
~ X C ~ Y I L Y ~  legialsrive iunsd!ctmn The e x c l u ~ ~ v e  ares was r a d  t o  be er f a m g n  ro 
O h n  8s would be ani nrter state. norwahsrandmg 11s locat~on u l fhm O h x  As 
such. awlnm residents uere thereby freed of ablisafions mpased upon Ohia 
residents They could nor, therefore. claim the benefits of resident) 
*: 344 U S  624 113531 
* Id a t 6 2 6  

62 



19701 ENCLAVE BASED LITAGATION 

territorial or geographical sense. Thus the farmer analogy likening 
enclave areas to foreign states is no longer valid. The early 
precedents denying state privileges to enclave residents were based 
upon this foreign statefiction.'~Theopinian thereforeundercut the 
rationale of those decisions and rendered the term "enclave" con. 
ceptually invalid. However. because the cases continue to utilize 
that erroneous term, this article will likewise perpetuate its use. 
2. Recognitwn of Coexisting State Authority Over the Enchve  

Second, end of vital importance to this inquiry concerning civil 
litigation, the Howard Court seems to have returned toadefinition 
of exclusive jurisdiction similar to that suggested by theframersof 
the Constitution and those who advocated its ratification. The 
framers' predisposition to allow state retention of juridiction over 
private matters43seems to be echoed by the Howard Court. Provid. 
ed no interference with the exercise of jurisdiction by the federal 
government isinvolved. a stateisfreetoexertitsauthorityoverthe 
enclave. A federal.state dual power relationship exists, butit isone 
based upon accommodation and cooperation. The problem the a t  
torney faces, if this view of state jurisdictionalauthorityisvalid,is 
that  of predicting what will amount to interference with the exeb 
cise of federal jurisdiction. For example, in the domestic relations 
realm, the federal courts are without subject matter jurisdiction 
and Congress has expressed no legislative interest." May the host 
state court fill this jurisdictional void and elltertain domestic 
relations causes of action for enclaveresidents?Underthe Howard 
"interference test," there would seem to benointerferenceinvolved 
by such action because the federal government has  never asserted 
its authority in this area. The same reasoning could be applied to 
state legislation regarding these matters. 

Therecent case law appearstoshowakendinfavorofsuchvoid- 
filling state action and appears tu support the exercise of state 
jurisdidion a8 to matters typically within the province of the state 
rather than the federal g~vernment . '~  For example, in A d a m  u. 
Londree,'b a state exercise of juridiction within the enclave was 
sanctioned on the rationale that 

' 

' 

' 

$ 9  Commonwealth Y Clam. 8 M a d  7 2  11811). Oninion of the  Justices 1 Metc 680 
(Mas8 1841) 
13 See Section I 8. supre 
I d  Smms v Simms, 176 U S  162 (18991. 
"Evansv. Cornman.398U.S 419l19701,Board ofChosenFreeholdersu McCorkle, 
98 N.J. Super. 461 23 i  A 2d 640 (Super C t  L. Div 19681 

139 W \'a. 748, 83 S E 2d 127 (1954) 
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The court concluded therefore. that  even upon acquis>tion of ex. 
elusive jurisdtction. residual jurisdiction remained In the state ior 
purposes which did not  conflict or interfere with the purposes for 
which the United States acquired the land It stated that any other 
holding would deny toenclaveresidentsthebenefitoflawsInfields 
where the federal government cannot, or hasnot ieoslated. citing 
local domiciliary actions in particular. I t  held that  such a denial 
was never intended and no necessity for it ever existed.48 

The Adams case seems to indicate that  merely because the 
federal government obtains jurisdiction, that  iact will not 
"necessarily oust the state of Its sovereignty as to those matters 
constituting no mpedimentor interference" withiederal activities 
Under Adorns. a s  indicated In Howard, federal legmiatwe jurisdic- 
tion over a n  enclave is not exclusive, but rather predominant. 
Likewse in areas where there has  been no  exercise of jurisdiction 
by the federal gobernment, atate jurisdiction could "enter" the 
enclave to provide relief 

Two dissenting opimons in Pacific Coast Dairy,  I m  L. Dept .  of 
A g r i c u l l ~ r e ~ ~  lend additional support to this  view. That cam in- 
volved a n  attempt by the state of Caliiomia to regulate the pnce of 
milksold to the Army on theenclaveareabyadealer.ThemajoritS 
held in essence that  the power of exclusive legislation rendered 
state regulations Fassed after iederal jurisdiction was acquired in- 
effective w t h m  the enclave. The power to exclusivelylegislateior 
the enclave was thus given literal mterpretati0n.j" 

Justice Murnhv in his  dissent sooke of the nature of exclusive 

64 
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stitutionality of a reservation of concument iuridiction by the 
state in lands the Government had acquired for a dam site. The 
state's retention of jurisdiction was permissible only insofar as the 
state's exercise of jurisdiction would not be inCOn0iStent with the 
federal government's w e s .  In  the course of its decieion the Court 
commented that  the importance of reserving to the state juridic. 
tion for local purposes involving no interference with the perform. 
anceof governmental functions was becomingmoreclearastheac. 
tivities of the Government expanded and large state areas were ac. 
quired.56 After Drauo established that a state could reserve pop 
t iam of its preexmting jurisdiction not inconsistent with federal 
uses of the property, it likewise became settled that Congress may 
retrocede or return to a state any jurisdiction not required for 
federal use of the 1and.s- 

Following Drauo, Congress enacted a number of statutesdesign- 
ed to harmonize thelawapplicableon theenclavewith that in  force 
in the host state. State laws governing actions for personal in- 
jury.sB wrongful death,"9 workmen's compensation,BO and claims 
for unemployment compensatian,61 have been made applicable to 
federal enclaves. Similarly, substantial taxing authority has  been 
returned to the states to levy and collect personal income,"* fuel?$ 
and use and sales taxes.6' 

Significantly, the state law extended to the enclave includes the 
changes enacted from time to time by the state legislature, a facet 
which finds precedent in the Assimilative Crimes ACt.65AIthough 
there is conflicting opinion a s  to whether Congress has  retroceded 
lurisdictionin these areas to thestates,ormerelyadoptedstatelaw 
as federal lawu,e6 the significant point is that  the state8 are now, in 
actuality, legislating a s  to pnvatecivillawmatterswithinareasof 
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exclusive legislative jurisdiction. This reality challenges the 
viability of the "international law" rules' which was developed by 
the courts to fill voids in the applicable federal law. Further, thin 
adoption of changes by state legislaturesevincen congressional ac- 
quiescence in the  proposition that state legislation r e s w d h g  
private civil matters on federal enclaves ia not offensive to the  
federal power of exclusive jurisdiction. 

b. Ertension of state legislative authority over the enclave in 
absence of statutory permission 

In Paul u.  United StatesaB the Supreme Court wae again 
presented with the question of whether California muld enforce 
state minimum price regulations regarding milk sold on three 
federal enclaves. The federal milk purchases were of two types, 
those purchased with appropriated funds and those purchaeed 
with nonappropriated funds. As to the appropriated fund contra& 
ing, Congress had provided a federal procurement policy stating 
that  contracte were to be awarded on a competitive bad8  to ensure 
that the lowest price available would beobtained. A clear conflict 
therefore existed between the federal policy and thestateminimum 
price regulations. Thus, California law was denied effect an to ap 
propriated fund purchases, interfering a s  it did with governing 
federal regulations.69 

However, as to nonappropriated fund purchases, the Court 
remanded the case for a determination of whether the basic state 
regulatory scheme predated the t a n s f e r  of exclusive leginlative 
juriadiction. I f i t  did, the currentregulationscouldbegiveneffect.'O 

6- Sea Section v. infra. The "internatlonsl law" rule wall espovsed in the Cae Of 
Chicago Rock Island & Pacific Ry V. Mffilim, 114 U.S. 542 (1885) and t h u e i n d m  
referred io 8 8  the"McClinn doctmn."Undmearly preeedente,ast~tewa..aidto be 
incapable of enacting legidation for t h e  ~ l e l s v e  aftm the United States acquired ex. 
elvsivejurisdidion.InordertofillcxiatLigvoa.in thclawwhereC~~ngrciihad,not 
yetprov~dedlegislstion fortheenelave,theCourt h d d t h s t  Bta te lawexLLngl the  
t h e  of such federal aequieition of pr id ic t ion  would mntinve until abrogated by 
Congresa T h e  d e  is based upan a similar d e  of internationel Isw applicable 
where one eovereign awum- mntrol ovw the tenitory of another, thue the name. 
However, i t  IS important to observe that  under t h e  d e ,  only that  a t e  law in ex- 
isteneeat the t h e o f  fedwaiacqulsitionofjunldictioni~allhimilateddalfederallaw. 
Thus chsngec in atate law enscted after federal acquidtion of juridiction are not 
given effect w t h m  the enclave REWRT, lupin note 2. at 158. 
371 U.S. 245 (1963). 
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As the federal procurement regulations had no application to non. 
appropriated fund purchases, no interference with federal authori- 
ty was said to bepresent. 

After Paul, it appearsthata statecan enforceitsregulationsover 
an enclave, and thus, in effect legislate for theenclave, prondedno 
interference with federal law or regulation is involved. A Howard 
interference test will seemingly be applied to determine whether 
and to what degree state legislative power could govern the 
enclave. I t  should be noted that Paul appears to have ovemled 
Pacrfic Coast Dairy'L where the majority interpreted the  word " e x  
clusive" so as to exclude all state legislative power &om operating 
upon the enclave. 

However, in Unrted States v .  Mississippi Tax Commission'z the 
Court retreated from the position in Paul and its application ofthe 
Howard interference test. In  Mississippi Tax Commission thestate 
attempted to impose a tax upon liquor sold on two military in- 
stallations subject to exclusive legislative jurisdiction. The Court 
read Paul as  not sanctioning the extension of current state legisla 
tion into the enclave and emphasized ita earlier statement t h a t  

me eases make  clear that the umnt Of"OXCIYBIV."legisIstivepowLrta Con. 
greas m er enclsve~thatmaet~herequrement~ o f A n  I ,  § 8. el 17, by Its own 
ueight, bars state regulation without s p ~ d i c  congressmnal action '3 

Moreover, the Court quoted the position of the majority in Pacific 
Coast Dairy strictly conshwing the federal power to exclusively 
legislate for the enclave: 

I t  follows that contraeta to sell andsslescansummatedw~thinthecnciave 
cannot beregulated by the California law Toholdothenuiaewould betoaf. 
firm tha t  California mag ignair the Constltufional p ro~lsmn tha t  "This 
Constitution and the law8 ofthe United States whichiihallbemadeinPur- 
m m c e  Thereof,-shall be the mpreme Law of the Land,-" It would be a 
denial of the f e d e d  power to ''exerc~ee e x c l u ~ i ~ e  legislatmn " As reepeaa 
suchfederal tamton Con~psahaathecamb~nedpower,afsgen.raland a 
state government 7- 

Although the Missrssrppr Tax Commission case does repreeenta 
return to the early precedents by giving a literal interpretation to 
the word "exclusive," it should be noted that as  in Pacific Coast 
Dairy, direct interference with federal activity was involved. Here 
the state through the use of ita taxing powers would have created s 
direct burden on federal activities. As suggested earlier, the cane 
represents the tendency of courts to seize upon the term "excluaive" 
to settle argument where clearinterference with federslactivitiesis 
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present 'j Also. asinPaci/icCoasfDairy.itshouldbenotedthHtan 
apphcation of the Hou,ord interference test would ha re  yielded the 
same result. 

c. Extension o,f state judicial p o w e r  within the e n c l n ~ r  tzi ahcunct, 
o/ statutory permission 

Unlike the concern mamfested when state legislative p w e r  IS 
imposed within the enclave, extensmn of state judicial power 
within the area has  not received equivalent attentmn. Rather. Lt 
seems to have become accepted that  state and federal judicial 
power may coexist within the enclave.'"TheSupreme Court's opin- 
ion in Euans u.  Cornman-. affirms this conclusion. 

There the Court faced the question of whether \ l a r y l m d  cimld 
constitutionally deny an  enclave resident the ngh t  to bote in l o c d  
elections In holding that  It could not, the Court opined that the 
state's treatment of enclave residents as state residents far other 
purposes, on balance, rendered the demal discriminatory and 
vmlative of the equal protection clause - a  

Fur ;ne purpose of this discussion. the opinion 1s significant 
because the Court noted the fact that  the relationship between 
states and federal enclaves has  changed since the time of the early 
d e c l i ~ n s : ~  Factors relevant in this balancing test included the 
fact that  Maryland permitted enclave residents to use Its c o u m  ~n 
divorce and child adoption proceedings."' Althouph earlier l a w  
would have considered such action mconsistent wlth e x c l u ~ ~ v e  
jurisdiction. in Evans,  local courts'practice afentertammg enclave 
residents' divorce and adoption suits was accepted. In  sanctioning 
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the ability of host state courts ta exercise subject matter junsdic. 
tion in domestic relations matters, Euons merely illustrates an  
application of the HoiLard "interference" test. Because no in. 
terference with federal power is involved In such a private matter, 
the state judicial power may "enter" the enclave and provide relief 
in domestic relations matters. 

However, a t  this point another question surfaces. Where a state 
court provides a forum for a divorce action, under conflict of l a m  
principles its substantive law is deemed "procedural" 80 that  the 
forum state's law governs the actmn.62 In  effect. therefore. n,here B 

host state provides a divorce forum for the enclave resident. is the 
state court not extending state legislation regarding divorce into 
the enclave? This appears to be the case, and such a practice was 
accepted by the Euans court giving further support to the Paul and 
Holvord trend. The imposition of state substantive law over an  
enclave, a t least insuch acase,servesasanexampleof a s ~ t u a b o n  
where no interference with the exercise of federal legislative 
authority is present. As a result. the state would be free to act 

E. SUMMARY 
The preceding discussion has  shown that the recent opinions 

which attempt to define the meaning of "exclusive jurisdiction" 
have increasinglyindicated that aliteralinterpretation oftheword 
"exclusive" does not yield satisfying results 3 3  Rather, because B 

dual sovereignty is seen to exist over the enclave,&< the current 
judicial approach has  tended to lean toward an  examination of the 
type of authonty a state seeks to exert within the enclave. and to 
determine whether that exercise interferes with federal sovereign- 
ty.85 The end product of such an  approach is an  emerging view of 
legislative jurisdiction asbeing moreprimary orpredommantthan 
''exclusive."a6 Such a trend has  support in thehistory of the enact. 
ment of the Constitution as the framers from the outset apparently 
envisioned a federal jurisdiction which would be less than ex- 

B 
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clusive by virtue of state reservations of jurisdiction a8 to private 
matters,8'Moreover, in a geographical or territorial sense, enclaves 
are considered to be within and a part of the state in which they lie 
and the practice of analogizing enclaves to foreign states has  been 
r epud ia tdhR 

Unfortunately, the procedural and substantive rules governmg 
enclave-based litigation have not kept pace with this emerging 
view of legislativejunsdiction. As such. they have becomesuspect. 
In  searching for predictability in litigating the enclavebased ac- 
tion, one must examine the current rules in light of this emerging 
view A properstarting point is to examine the rulesrelating toser- 
vice of process. 

111. SERVICE OF PROCESS 
The reservation by a state of authority to serve its judicial 

processes within exclusive jurisdiction areas was accepted practice 
a t  a n  early date. Such reservation was not seen as inconsistent 
with exclusive legislative jurisdiction,'n rather, it was viewed as 
necessary to prevent those lands from becoming sanctuaries for 
fugitives from justice.80 As a result, most states consenting to the 
acquisition of federal legislative jurisdiction reserved such a 
right.91 However. an  important qualification was placed upon the 
right to execute a host state's process on the enclave. I t  was said 
that  the reservation was valid only as toactscommitted wlthm the 
acknowledged jurisdiction of the state yi  That  18, if  the acts giving 
rise to a cause of action occurred onthe enclave, stateprocess could 
not be served upon the  enclave.^^ 

This qualification was based upon the concept that  enclsve 
property was separate from and no longer within thehaststate AB 
astatecourt had no authority within that area, it couldnotpurport 
to take cognizance of offenses committed there While this limita- 
tion has  ansen most frequently in connection with criminal 
process:& it has  been said to apply to civil process a s  well.B' 

If this limitation continues to apply despite the recent reinter- 
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pretation of the nature of exclusive legislative jurisdiction, a 
prospective litigant whose cause of action arises upon the enclave 
faces significant problems. Unless he canserve thedefendant with 
process outside the exclusive area, he  will be deprived of access toa 
state court. Further, assuming he cannot, access to afederal couri 
may be denied because of inability to meet the requisite jurisdic. 
tional amount.g'In such acase hecould beeffectivelydeprivedofa 
remedy.s* 

The problem is greater than mere inability to execute personal 
service. Because the limitation proscribes personal service of state 
process on the enclave for acts occurring on the enclave, a process 
of attachment to gain jurisdiction quasi in rem against property 
located an the enclave would seem to be similarly barred. Nor 
would substituted service statutes afford assistance. For example, 
most states provide that the operator of a vehicle will be held to 
have appointed a state official a s  his agent to accept process when 
he  i s  involved in an  accident "within" the ~ t a t e . 9 ~  Such a statute 
appears inoperative when a n  accident occurs upon theenclave, for 
under the early cases, it could not be said to have occurred "within" 
the state."'0 

Moreover, when a cause of action arises from acts occurring on 
the enclave, can it be said that sufficient "cantacts"l'' exist to 
justify a state in asserting its "long arm" jurisdiction? If the host 
state is foreclosed from using Lte extraterritorial service statutes, 
would the local federal court be similarly barred from adapting the 
state extraterritorial nervice statutes to effect service?'oA 

The recent case8 that have considered these questions have 
departed from thestrict position oftheearlycases.Thecurrentma. 
jority makes no  distinction between causes of action arising upon 
the enclave and those arising within the host state, The sameser. 
vice of process rules are being applied to both situations. Confusion 
persists, however, in the rationale of these cases as  the foilowing 
review will demonstrate. 

In Knott CorDorotion v Furman"" the plaintiff institutedsuitin 
a federal court for injuries sustained upon an exclusive mea. 
Furman alleged that thecorporatedefendant's negligent operation 
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of a hotel resulted in a fire which inlured h m .  The question 
presented was whether the corporate activities on the enclave con- 
stituted doing business "within" the state. I f  so,  the corporation 
would he amenable to state service ofprocess under animpliedcan- 
sent statute designatmp the state Secretary of State as agent tu 
accept process on behalf of the corporation, Valid federal in per. 
sonam lunsdictmn would therefore he present under the Federal 

ted thatastatecourtcould 

l h e  deciswn rests upon the court's view that the power the state 
rebel ,  ed in retaining the right to serve its process upon the enclave 
included more than the power to merely s e w e  process there: it 
reserved the power tc apply all state l a w s  dealing with service of 
prrxess tu the encldvt. T h u .  under the power reserved, the state 
criuid prowde how senvlie c u r )  corporations should he made within 

therefme be presumed toconsent 
ui th  rrspecttoserviceafprocess 
t ing co L-. Painters Local CnWn 

u n d e r  \Lite "long arm" statute. hnrraned by the federal court,118 
c i l l o ~ m ~  extraterritorial service where a causeofaction arosefrom 

7 . i  
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an m-state business transaction T h e  C O U ~  eustained service and 
jurisdiction. The fact that  th- acts relied upon to invoke thestatute 
occurred only within the enclave was considered "wholly 
i m e l w a n t ' ' ~ ~ ~  by the court I t  stated that  the fact that  business is 
transacted only wth in  a n  enclave does not immunize the persons 
engaged in that business from liability for the breach of any duty, 
citing Furman as persuasive authority for this conclusian."0 

The defendant argued further thatbecause its activities occurred 
for the mostpartxithin theenclave, theycouldnotheconsideredin 
determining whether it had sufficient contacts with thehost  state 
to justify extraterritorial service under the ''fair play and substan- 
tial justice'' standard I t  contended that  the test could only be 
met by a showing that it had "purposely availed itself of the 
privilege of conducting activities within the state, thus invoking 
the benefits and protections ofits laws.''112 Concluding that such a 
standard was not intended to apply to federal enclave problems, 
the court summarily rejected the argument. The Ninth Circuit i n  
timated that  even if the Internatronal Shoe and Honson tests did 
apply, the result would not be affected because the defendant had 
state benefits and protections available to it through its employ. 
ment of local workmen, registration of its construction job with 
local officials. and because state proces8 applied within the 
enc1ave.l 
In Biennon u Shrpel" the Supreme Court of Pennsylvania 

stated that for the purposes of the Pennsylvania nonresident 
motorist statute the words "within the Commonwealth" were in- 
tended to encompass all territory within the geographical borders 
of Pennsylvania, includmg the territory of any federal enclave."i 
There. thedefendant was sued in tort for personalInjuriesresulting 
from an automobile accident on theenclave.Serviceofprocess was 
made upon the Secretary of the Commonwealth under the 
provisions of the statute and w m  sustained despitethedefendant's 
c lam that such a procedure was unconstitutional. 

The court reliedon thecurrentfederalstatute"6provi~ng that in  
personal injury actions arising upon enclaves the "rights of the 
p a r t i d  are to be governed by the laws of the host state, and held 
that because the Pennsylvania statute by its own terms governed 



19761 ENCLAVE BASED LITAGATION 

the "rights of the parties," its method of service of prOW8s also 
applied. It also noted but did not rely upon the fact that a more 
liberal reading of the federal statute would support w e  of the state 
implied consent statute togain in personam jurisdiction.In actions 
for wrongful death the federal statute specifies that  "such right of 
action shall exist a s  though the place [the enclave] wereunder the 
jurisdiction of the state within whose exterior boundariesthe same 
shall be.""' Areading of theentire statutory provision strongly im- 
plies that  both wrongful death and personal injury actions were to 
be treated without distinction, providing further support for the 
court's holding.118 

In Ackerly U. Commercial Credit C0.119 afederaldistrictcourtsit. 
ting in NewJerseyreliedupan Knott Corporation u. Forman'zoand 
held that in determining whether B defendant was doing business 
within the host state, it would consider activities which occurred 
exclusively upon federal enclaves. However, a s  the defendant's 
commercial activities within the state werenumerous, enclave con- 
tacts were not determinative. 

While these cases representthemajority view,sustaining service 
even though the cause of action arose upon the enclave, there are 
cases to thecontrary. Berubeu. WhitePlninsIron Worksl21isanex. 
ample. There a corporate defendant's activities upon a n  enclave 
did not support a finding that it was "doing business" within the 
state so as ta justify substituted service under a state implied mn. 
sent statute. The court noted, without discussion, t h a t  such a 
holding was necessitated by a decision oftheforum state's highest 
court in Brooks Hardluore Company u. Greer.'22 That  decision 
followed the early view that a n  enclave was not part of the state, 
and therefore activities there did not take place within the state. 

The recognition and application of the judicial extinguishment 
of the "state within a state'' fiction and thereinterpretationofthe 
meaning of exclusive legislative jurisdiction to mean "predomi- 

. 

. 

Id 
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nant  federal jurisdiction" would have significantly altered the 
court's position in Bernbe. Moreover, a general recognition and 
application of these trends would eliminatemuch ofthe confusion 
and uncertainty in this area. 

In order for a state to validly execute its process, two r e  
quirements must be met. First, the process must satisfy the 
demands of procedural due process by affording adequate notice 
and a n  opportuniiy to be heard.123 Second, and relevant here, a 
jurisdictional basis must be present. That  is, there must be a suf- 
ficientnexus between theactorand thestateforacourttoassertib 
power aver the person of a party to a n  action.12' 

Historically, this second criterion was available only when a pax- 
ty was physically present within the jurisdiction of a court. The 
scope of that jurisdiction was expressed in territorial terms, 88 the 
court's Jurisdiction wa8 coextensive with ita state's boundaries.'Z' 
Under this concept the situs of the cause of action is irrelevant. 
Physical prebence within the acknowledged area of the court's 
jurisdiction when service of process is made is the dnly relevant 
concern.'26 

An extension of this theory can be found in state statutes that 
subject legal personalities, such a s  corporations, to jurisdiction pn 
a "doing business" test. Only when a corporation's activities 
within theforum staterisetoacertainlevelcanit besaidtobe"do 
ing business" within that state and thus fictionally "present" 
within the court's jurisdiction under due process prhciples ,~~ 'AS in 
the case of a natural person, when a corporation is  found to be fie 
tionally present, the situs of the action's origin is irrelevant.123 

Applying these principles ta federal enclaves,ifthe jurisdictional 
basis asserted is a n  individual's physical presence, the only ques- 
tion is whether the host state's judicial power extends over the 
enclave. Is the enclave an area within the acknowledged jurisdic. 
tion of the local state court? 

The previous discussion of the Howard and  Paul opinions spoke 
in te rns  of dual sovereignty within the enclave: "acmmmodstion 
and cooperation" was the aim in defming the respective state and 
federal powers existing within the enclave and "interference and 
friction" was to be eliminated. The Adorns decision noted the har. 
manious concurrent exercise of federal and  s t a t e  legislative and 

Mullane v Cennal Hanover Bank & Tmst Co, 339 U.S. 306 (1950) 
Plnnoyer v Neff. 96 U S 714 11871) 
Id 
Zachsrakm v Bunker Hill Mut.  Ins C o ,  281 App D w  487, 120 N Y S 2d 418 

119631 '- Taura v Susquehanna Coal Ca , 220 N.Y. 269,115 NE. 916 (1917). 
g*  Id .  
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judicial power and urged that thia same duality could exiat within 
the enclave Similarly, Euans cited the extension of state judicial 
power within the enclave as a reason why the State of Maryland 
could not deny enclave residents the benefits of other laws. 

The Rend of these cases and the traditionally extensive jurisdic- 
tion of state courts, which has  been buttressed by Congress' 
jurisdictional limitations on ~ C C ~ S B  to the federal courts.'29 argue 
against finding that the exmtence of state judicial power con. 
stitutes an  interference with the exercise of federal jurisdiction and 
consequently cannot extend over a n  enclave. I t  follows that  state 
c ~ u r t  process may be executed upon an  enclave to obtain m per- 
sonam jurisdiction over a natural person or a corporation doing 
business there. This is true regardless of where the cause itself 
arose. 
T h e  otherbasisofjurisdictianproceeds upon a "contacts" theory. 

There, no physical presence within the court's jurisdiction is re. 
qulred a t  the time of service. I t  is only necessary that  subjecting a 
party to a forum's judicial power does not offend traditional 
notions offairplay and substantial justice:?" Ofcourse, this theory 
of jurisdiction is the basis for the wide variety of "long a m "  
statutes currently In f0rce.13~ 

When jurisdiction is based on a party's contacts with the forum 
state, the contacts or relationship with that  state justifies jurisdic- 
tion. Unlike thesituationwherejurisdictionisassertedonthebasis 
of the party's mere presence, the place of the acta giving rise to the 
cause of action is highly relevant when the propriety of the court's 
assertion of power is based on a contacts theory. In the latter case 
the occurrence of the act "within" t h e  state establishes the 
relationship needed to satisfy due The question 
therefore is whether acts committed upon the enclave have any 
relationshipwith thehoststate. Do theyoccur"within"it?Ifqisa 
relationship with the forum created by their occurrencewithinit? 

In a terntonal senseitis settled that  acts occurringon an  enclave 
dooccur"nith1n" thestate For example, in First Hardm National 
Bank L-. Fort Knox .Vational Bank,'aa the issue presented was 
whether the construction of B bank upon a n  enclave was construc- 
tion %>thin" the county encompassing the military reservation. 
Citing Howard, the court held that it was In Beagle u Motor Vehi. 
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cle Accrdent Indemnity Corporation,-?< the parties disputd 
whether a n  accident occurring on a n  enclave took place "wthm"  
the state; if so the petitioner would be entitled to indemnity from a 
state uninsured motorist fund. The court held that the accident did 
occur "within" the state, regarding the question as settled by 
Howard. 

Is  a"contact" or relationship with the host statecreated by virtue 
of the act's occurrence on a n  enclave within the state? The answer 
to this question must be yes. I n  Beagle, the court saw a sufficient 
relationship with the state when a n  accident occurred on the 
enclave to justify payment of state insurance funds to the 
petitioner. I n  Furrnan, the court saw no distinction between BCOI. 

poration's conducting business on or off the enclave insofar a s  its 
obligations under state laws were concerned. The conclusion must 
he that a state may use acts occurring on the enclave to justify ex- 
traterritorial service. I t  follows that  afederalcourtmaydo likewise 
under the borrowing s t a t ~ t e . ~ ~ ~  

From the preceding discussion, it appears that the emerging 
trend extending state judicial power within the enclave and 
eliminating the "state within a state" fiction will solve theremain- 
ing problems in the service of process area. I n  the future, it can be 
expected that  court8 will draw no distinction between the enclave. 
based action, and that  arising within the host state, insofar as  
gaining jurisdiction over the parties is concerned. State service 
statutes should apply equally in both situations. 

In  order to obtain a remedy, however, it is necessary that  the 
forum also have jurisdiction over the subject matter of the htiga- 
tion. This inquiry is related to the preceding discussion in that, 
once again, the jurisdiction of state courts over matters arising an 
the enclave is involved. 

IV. SUBJECT MATTER JURISDICTION 
OF STATE COURTS 

Where a cause of action arises on land subject to exclusive 
legislative jurisdiction, a litigant will encounter substantial d d  
ficulty infindingafederalforumin whichtalitigatehis~laim.'~~In 
actions of a transitory nature such as those in contract or tort, i n  
order for B federal court to accept jurisdiction the amount m con- 
troversymustexceed SlO,000.'3'Inactionsofa lacalnaturesuchas 
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divorce. adoption, and probate, no federal jurisdiction whatever is 
available 1 4 *  Therefore. in minor transitory actions and in all local 
actions of B dommhary nature, access to a state forum is anecessi. 
ty. Whether host state courts can entertain such s u t s  without en. 
croaching upon the federal government's exclusive legislative 
jurisdiction and whether a state court has  subject matter jurisdic. 
tion to grant relief are questions which stand in need of clarifica. 
tion. 

A .  TRANSITORY ACTIONS 
Transitory actions are by definition those which may take place 

anywhere.llnThe place ofoccurrence,scansideredirrelevantto the 
question of which court may hear the clam::*o and because the 
right of action is said to follow the person of the defendant 
wherever he goes, any court having in personam jurisdiction over 
the defendant also has subject matter jurisdictian.1" Even though 
the cause arises upon territory subject to exclusive legislative 
jurisdiction, any state court having in personam jurisdiction over 
the parties can grant relief inasmuch as  the place of occurrence is 
irrelevant.142 

where the 
Fifth Circuit held that  the district court had jurisdiction to enter- 
tain a suit for damages resulting from an  accident which had  oc. 
curred upon a n  exclusive area. Such federal jurisdiction was said to 
be concurrent with that  existing in the state courts as the suit, in 
tort, was a transitory one. The court remarked: 

This rule was applied in the case of Mater u .  

I n  Red Top C a b  Co. u.  Capps"S a plaintiff who had  been injured in 
an  automobile accidenc on a military reservation subject to ex. 
clusive jurisdiction waspemit ted tobring suit for damaeesin state 
court over the defendant's abjection that  the court lacked subject 
matter jurisdiction. The court based its assertion of jurisdiction an  
Meter U. Holly. These casea illustrate that  state courts clearly 

I d  Smms V. Slmms, 175 U S  162 ,1899) 
.an B U C K S  U S  DICTLoh*RI 50 14th ed '1962) 
.A: 31 C.J.S Esfafsa $5 41-42 (19641 
* Ohio River Connact Co Y.  Gordon. 244 C S 68,19171, Mater HoUey, 200 F 2d 

123 (5th Cu 1962). Red Top CabCa v C8ppe,270SW Pd273iTex C w  App 1954). 
ADMIVISTR+TIV.E WB HAXDBOOY, SUPTO n o t e  57 para 6 10d at 6-81, 
200 F.Zd 122 15th Ca. 19521 

l '* Id cmng Ohio River Contract C o  Y Gordon, 244 0 i 58 1191ii 
lib 270 S W 2d 273 (Tex Ciu. App 1964) 
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possess subject matter jurisdiction to hear transitory actions aris- 
ing an  areas subjecttoexclusivejunsdictlon. Ifthe $10,00Ojunsd1c- 
tionsl requirement can be met, access to federal courts also finds 
support in case law. Moreover, if federal substantive law applies to 
the action by virtue of its occurrence on an exclusive area, the 
jurisdictional requirement of diversity of citizenship is in- 
appheable because the cause is considered to be one arising under 
federal I a ~ . ' 4 ~  

B. LOCAL ACTIONS 
In sharp contrast to transitory actions, local actions have 

presented serious problems, primarily in the context of divorceand 
probate actions where enclave residents have sought relief before 
host state courts. Unlike transitory actions which may be brought 
in any court ofgeneraljurisdiction havingjurisdictian over theper- 
sonofthedefendant,localactionsmustbebroughtinthecourthav- 
ing jurisdiction of the place where the subject matter of the litiga. 
tian lies or where the cause arose,147 Actionsin rem, and those in 
divorce, adoption, probate and lunacy are e x a m ~ l e s . " ~  

State courtsmay normally assert subjectmatterjunsdictionover 
these types of actions only if one or more of the parties are 
domiciled, or reside within the state, or are present within the 
jurisdiction of the coun.L48 Therefore, the first issue is whether 
enclave residency will suffice to give a host state's court subject 
matter jurisdiction. Second, if it is sufficient, does the assertion of 
jurisdiction constitute a n  encroachment upon exclusive legislative 
jurisdiction? That is, where a state court entertains a probate or 
divorce action arising upon the enclave, does the state unlawfully 
extend its judicial power within the enclave? Would such a state 
court judgment withstand collateral attack? Whilethecaseswhich 
have dealt with these precise issues have not been uniform, the 
emerging trend 3f decisions discussed earlier forms a basis for 
resolving this dilemma. 

State statutes generally require residence or domicile "within" 
the state as  a condition precedent to their caurts'entertaining such 

Stoke8 v Adau. 2% F 2d 662 (4th Cir 1959) Under theinternational iawruiefiL 
tian, upon c m m n  ofwiadicmn state IBW vlcludvlg its mmrnonlsw~s asslmllated 
a i  federallaw Thus federal!urpdictm B availsbleasthecavseofset~onariseeun- 
der federal law Id at 666 (whaldmg iunsdrctmn under 28 U.S.C. 5 1381) See also 
Mater" Holley,200F2d123(5thCir.19523 Cantro,H1Uv.OenLry.l82F Supp 500 
(W D Mo. 1960). rrv 'd on ofher grounds,  280 F 2d 88 (8th C u  1960) (holdmg that 
diverem junpdictian IS required) 

92 C J s. Venue 5 7 (19561. 
14s seweii. svpio me 99, at 298 

Id.  at 300 

SO 
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lw.il i i c ~ i o n b  Whether enclave re 
meet th,s r equmment  was considered by Maryland shighest court 
m Lot< Y L h u e  uhere the court relied on earl? precedents and 
the doctrIneofextraterr i tonal i t i '  rohold thnt anendareremdent  
c o u l d n u t  bring an  action for divorcein astatecourt .Thecourtcon. 
ciuded thatbecaucr theenclarecexred to bea  partafthestatewhen 
junsdil-tmn was ceded til the federal government. its residents 
could not  meet the stare s ta tutory requirement limitmg divorce to 
Maryland residents The court suggested that the only relief from 
the acknoaledpedly unfortunate situation could come from Con- 
g r e s s  Moreover as ~n the early precedents. the court did not con- 
sider its holding unreasonable Because enclave residentswerenot 
treated as state residents -hen the burdens a i  taxation were i m  
posed, it mas not inequitable for the court to exclude enclave 
residents from the benefits which state law restricted to State 
residents."' 

Fallowing Lau'e. the Supreme Court of Sew Mexico in Choney L. 

Chane)." reached the same result Again for the purposes of a 
state divorce starute, the Court determined that upon cession the 
enclave had ceased to be a part of the state. Therefore, persons liv- 
ing on the enclave were not legal residents far the purpose of using 
the state courts for divorce proceedings.lj: 

As a consequence of the hardships imposed by the Loue and 
Chaner cases each of the states concerned amended its divorce 
statute t o  provide that enclave residency was  the equivalent a i  
state residency far divorce purposes. 1- Most states have enacted 
similar legislation iq Therefore, insofar asestablishing the condi- 
tion precedent of state residency fardivorcepurposea, the problems 
have largely been solved. 

Even i f  such a state statute is not avadable. the pnnclpie8 es- 
tabhshed bv Evans u CarnrnonlZ- should be dispositive of the 
matter. Tllere it was argued that t hengh t  to vote could be denied 
enclave personnel on the grounds that  thzi dxi not meet state 
residency requirements. That  argument was  ~ u ~ c k l y  rejected 
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V. SUBSTANTIVE LAW APPLICABLE 
ON THE ENCLAVE 

Unlike the criminal law field where Congress has  provided a 
comprehensive criminal code"$ for federal enclaves, legislation 
providmg a substantive civil law for these areas contains serious 
g a p ~ . ' ~ 9  For example, there is nolegislation covering such common 
occurrences ab breach of contract or liability for damage to proper. 
ty.'?O 

It is possible that  by using current conflict of lawsprinciples and 
adopting a governmental interest9 type analysis?s' enclave law 
may not govern the action despite the fact that  it may have oc. 
curred upon an  exclusive area. However, where enclave law is 
applicable, a serious problem is presented if a gap in the law exists. 
To cure this statutory void, courts have adopted an  "international 
law" ruie."' Through its application, bothstatestatutory and c o n  
mon law are considered to be federalized:&3 until inconsistent laws 
are passed by Congress.la'The conceptisbased upon aruleofinter. 
national law, thus thename, that  whenone sovereign takescontrol 
of the territory of another, the latter's law continues until changed 
by the new sovereign.1P5 In this way, no area is left without a 
developed legal system. 

Thisinternational law rule was first applied totheenclavesitua- 
tian in Chicago, Rock Island & Pacific Ry. u. McGlinn,'Bn giving 
rise to the smalled "McGlinn doctrine." I n  that  case a cow was in. 
jured on a railroad right-of.way traversing the Fort Leavenworth 
military reservation, a n  exclusive area. When legislative jurisdic- 
tion waB acquired, the host state  had a statute in force which 
provided that railroad companies would be liable for damages 
without regard u1 negligence, if animals were killed or injured on 
un'fenced rights-of-way. The United States Supreme Court affirmed 
a judgment for the owner of the injured animal, and held that  the 
statute continued to apply within theenclave, even though jurisdic. 
tion had been acquired by the federal government 

I t  hs a general rule of public I S H .  recognized and acted upon b) the United 
States that vhenevei ~ o l i t i ~ s l  iurisdietion and legidestwe porerover an\' 

R H.AhasOoK. supra note 5 ? ,  pera 6 l l d  et 6-91 
13' I d  

Is" REPORT EUDU note 2 at 1% 

Babeack L Jackson 12 S Y 2d 4-3 191 N E  2d 219 ,19631 
Chicaea Rack Island & Pacific HI C o  Y McGhnn 114 U S 542 l lh r i l  
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make It difficult to apply in practical terms. For example, most 
enclave areas are composed of tracts of land acquired a t  different 
times. The acquisition dates of legislative jurisdiction over these 
separate tracts may also vary. Thus thesubstantivelaw governing 
each tract may be different, a s i t  is thesubstantivelaw inexistence 
a t  the date of acquisition of jurisdiction which is assimilated a s  
federailaw."ZThis factcompoundsand confusesresearchasto the 
governing law and can become particularly troublesomewhere the 
cause of action has  no fixed situs, hut arises over several tracts, a s  
for example, a suit for breach of contract. 

In light of the emerging trend. does theMcGlrnn doctrineremain 
viable? The recent judicial opinions have weakened thefoundation 
of the rule, and should mdicate that it will not be applied in the 
future. The McGlinn doctrine is premised upon the idea that ac. 
quisition of legislative jurisdiction is analagous toanew sovereign 
assuming control of territory, excluding theauthority ofthe former 
savereign.lg3 Yet the Houard court rejected this fiction and 
suggested that both the state and federal governments retain 
authority within the enclave 

The ficrion of a s t a t e  within B atalecan havennvaliditstaprevent thearate 
iram~x~rcisingitspou~~oi~~th~fedeinlareaairhlniisboundariesaolong 
as  there,is no Interference a i t h  the iurisdwtion assert4 by the Federal 
G m e m n e n t  The so\ere>gn rights ~n this dual relationehip are not an 
f a g o n ~ r i ~  Accommodation and coope~ation are fheu a m  I t i s fne tmn ,no t  
f ic t ion t o  r h i c h  * e  must g n e  heed '4 

The court in Adams u.  Londree expressed disfavor with the rule 
and categorized its premise as  "inept " In discussing the early 
precedents, including McGlinn, the court observed 

~ . . . . . .  
In Paul u .  L'nrted States the Supreme Court markedly departed 

from strict application of the McGlrnn doctrine. There the Court 
found that California's current milk price control scheme could be 
given effect upon the enclave as to purchases made with nonap- 
propnated funds. In  contrast to appropriated fund purchases. there 
was no federal policy which would make application of the 
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minimum price scheme inconsistent with federal lawarregulation. 
The Court therefore held that ,  provided California's basiclaw had 
been in effect before legislative jurisdiction was acquired, the 
current price control legislation could be applied within the 
enclave.'06 Strict application of theMcGlLnn doctrine would permit 
only the law in existence a t  thetimeoftheacquisitionoflegislative 
jurisdiction to be given effect. 

Contrary to the McGlinndoctrine, the Colorado Supreme Court 
in Board u. D ~ n o h o ' ~ '  held that  its current statewelfarelegislation 
could be applied to enclave residents, thus permitting their receipt 
of welfare payments. In  the court's view, legislative jurisdiction 
was designed only to prevent state interference with federal 
sovereignty. State laws intended for the public benefit would 
therefore not be barred: 

. . [lpl view oitheiactthat"exc1uiivpivrisdiction"daesnotoperarDasan 
absoluteprohib>lm aeamtsrate laws but has for It.purposeprofRtionof 
federal soveieisnty, we conclude thatitdoesnot operatefa pmhibiffhepay- 
ment of relief to a resident of Fort Logan. The canfernng of a benefit re 
guiied by federal la* ~ ~ n n o l  be construed as an act which undermines 
federal i u i e r i i ~ n i i  Indeed, by P B Y L ~ K  relief in these mmmbtance6 the 
federal policy tu recoenire citizens of the United States IS fostered and 
promoted ' ' ~  

The opinion in Board v. McCorkle'oQ also is a recent exampleof a 
court declining to apply the McGlinn doctrine. As mentioned 
earlier, there the plaintiffs sought to enjoin the application ofNew 
Jersey welfare legislation to Fort Dix and McGuire Air ForceBase. 
They argued that state laws relating to the care of dependent 
children and the mentally ill couldhaveno forcewithin theenclave 
because the McGlinn doctrine barred their application, the law 
having been passed long after the federal government acquired 
legislative jurisdiction. That  argument was summanly rejected a s  
unpersuasive. T h e  court held that  as New Jersey had traditionally 
been concerned with the fate of such persons, the current laws for 
their protection could be enforced. Federal legislative jurisdiction 
was said not to compel an  opposite conclusion: 

The fact that the United SLatesscquires eXCIYSirD,YTisdie[ion o i  er~properfy 
purchased with the consent o i a  staledoer not n c c e a b a d y  dwest theatateof 
all p,&var with respect toif  on fheconirery.solongaJit ~nnowaymierferes 
with thewisdiction asserted bi the federal*nvernmenf,thestatemavcon- 
, / " Y e t "  DXe le lse  116 puwer 

"' ,371 u s d, 269 
' 144 Colu I l l .  1% P 2 d  267 t19601 
' . I d  n t . l 1 2 , ' i i 6 P Z d s < l 7 1  

' OX X J Super 451 217 A Id 640 11968l 
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There is a great deal of practical significance for the enclave red. 
dent and the attorney in this result. As a consequence of these re 
cent opinions, an enclave resident can invoke the local court’s 
jurisdiction to settle contract, tart or domestic relations actions 
arising on the enclave. He can obtain in personam juridiction by 
service of process on the enclave for a contract action despite the 
fact that  it arose there:likewiseamit ofattachment toobtainquasi 
in rem jurisdiction would be available. Current substantive law 
would apply ta the claim. If available, a small claims cmrt  remedy 
would be a viable alternative. A property damage claim would also 
be governed by current law, and jurisdiction over a nonresident 
defendant by extraterritorial servicecould be obtained, Finally, the 
host state’s cmrts  would havesubject matter jurisdiction togrant a 
divorce or separation to a n  enclave resident which would be im- 
munefrom collateral attack on the basisofthe court’s assertionof 
jurisdiction over the parties. 

Jus t  a8 the interests of the enclave resident are advanced by this 
redefinition of legisldtive jurisdiction, so too aretheintereats ofthe 
federal government protected. If state action should constitute in- 
terference with the federal exercise of jurisdiction or with federal 
use of the land, such action would be denied effect. As federal 
jurisdiction remains predominant, Congress would be free to 
ovemde state authority in any particular. This ia an eminently 
reasonable, as  well as  necessary, construction oftheconstitutional 
power of “exclusivelegislation.”Whatremainstobedonenawisto 
ensure that  attorneys, especially military attorneys, recognize this 
current judicial reinterpretation and utilize its implications for the 
benefit of their clients 
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PROPOSED CODIFICATION OF 
GOVERNMENTAL IMMUNITIES AND ITS 

EFFECT ON ECONOMIC PRNILEGES 
EXTENDED UNITED STATES FORCES 

ABROAD' 

Major Gerald C. Coleman** 

I. INTRODUCTION 
In the past two and a half decades, a profound reevaluation of 

the role of the United States in foreign affairs has  resulted in the 
projection of the nation and its citizens into the world. American 
interests have expanded in many spheres of influences, but most 
noticeably in political economic and military matters, In  the 
military sphere, the United States spends approximately thirteen 
billion dollars annually inpaying, training, and supporting United 
States forces deployed aboard under our mutual security com- 
mitments to NATO and our six multilateral and bilateral security 
treaties in Asia.' Over 400,000 United States military members are 
stationed overseas2' and hundreds of thousands of civilian 
employees and dependents accompany these. forces. 

It should be immediately apparent that the  status of ow forces 
abroad is  a matter ofutmostimportance, not only in terms of our in. 
ternational relations with the host nations, but also with respectto 
the impact that maintaining such forces h a s  on the  nation's 
economy. It is for these reasons that the United States has  
endeavored to conclude agreements with thoeenationswherelarge 
numbers of UnitedStatestroops arestationedinordertoregularize 

' In%ersoll, Emmmie Interdopendoneeand Common Defense, 71 DEPTSTATE BULL. 
473, 475 (1974). 
2 Id. 
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their s t a t u  and ~ecure  economic privileges which decrease the 
financial burden of maintaining such forces overseas. The enar- 
m o w  cost of maintaining troops abroad has  also been lessened to 
some degree by the principle of sovereign immunity before foreign 
courts. 

This article will first examine the development of the concept of 
governmental immunity as well as the nature of the economic 
privileges extended United States forces abroad. It will then 
analyze prospective trends in the application of theimmunity doc. 
trine, including the proposed codification of immunity standards 
which will serve to jeopardize the benefits which the economic 
privileges presently provide. In conclusion, an addition to the 
proposed codification of immunity standards will he suggested 
which recognizes recent developments in the area of governmental 
immunities, but still protects the legal position of American forces 
abroad. 

11. GOVERNMENTAL IMMUNITIES UNDER LAW 
A. DEVELOPMENT OF THE CONCEPT 

Thedevelopment of legal immunities enjoyed by a government in 
its contactswithather governments can betracedtoRoman1aw.It 
isinteresting to note that, according toRomanlaw,therelationsof 
the Romans with a foreign state depended upon whether or not a 
treaty offriendship existed betweenRomeand t h a t ~ t a t e . ~ W h e n n o  
such treaty existed, persons or goods coming from a foreign land 
into the land of the Romans and likewise persons and goods going 
from Rome into a foreign land, enjoyed no legal protection. With 
the development of the Roman Empire, the number of foreigners 
entering Rome was so numerous that a system of law developed 
regarding these individuals and their relations with Roman 
citizens. This system was known as the jus gentium, or law of 
nations.' Within the framework of precise legal rules, certain un. 
friendly acts by foreign statel, such a s  the violation of am- 
bassadors or the violation of treaties, would give l ise to a causu 
belli in the event that satisfaction was not given by the foreign 
state.s 

State immunities as recognized today began to broaden during 
the Medieval period with the rise of thenation states. Throughout 
history most societies have considered the state and its govern- 

I 1 L OPPENHEIM,  I z n m A T l o \ A L  L A W  PEACE 76 (8th Lauferpsehl ed 1956) 
[hereinafter nred 81 OPPENHEIM]. 
* Id. 
5 I d .  at 11 
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ment,thesourceoflaw andofjustice,asndproperlysubjffttothe 
same liabilities, procedures, and penalties a s  private persons. This 
theory has particular appeal when the governmental functions in. 
volve military affairs. police matters, and the administration of 
justice.eLikewise, theview that nations a rena t  subjecttothesame 
judicial exposure as individuals also applies to foreign nations in 
their dealings in another country. The justification forthis treat. 
ment springs from the concept that all states are equal and in. 
dependent consequently. submission of one state to the jurisdic. 
tion of another would be derogatory of the former's dignity and in. 
dependence: additionally, foreign relations could not be properly 
conducted by the executive authorities if the judiciary could im. 
pinge upon the practice of diplomacy by entertaining suits.'Thus, 
a theory of absolute sovereign immunitydeveloped which provided 
that a sovereign cannot, without its consent, be made respondent in 
the courts of another sovereign. 

This theory was satisfactory prior to the twentieth century 
because most of the sovereign states of the world concerned 
themselves more or less exclusively with the government of their 
own territories and the protection of their sovereign interests. With 
the great increase in foreign tradeand worldeconomicactivitydur- 
ing the twentieth century, and the increasing participation by 
states themselves in economic and commeraal activities, a 
restricted theory of governmental immunity developed. This 
restrictive theory, a s  opposed to the absolute theory of governmen- 
tal immunity,recognizes asimmunefrom suit only thoseactsofthe 
state which are sovereign or public acts, jure imperii. but not 
private acts of the state, jure gestwnis.8 

B .  THE COMMON LAW APPROACH TO 
GOVERNMENTAL IMMUNITY 

British and American courts have traditionally adhered to'a 
rigid interpretation of the principle of jurisdictional immunity, 
prompting one commentator to eloquently exclaim: 

Only in democratic Engiand and repubixan America can we find the sb- 
soiutist metaphysres of divine nghf and sovereignimmunity arrayed m the 
full 18881m of their fh~~lagica l  vestments. reincarnating for B twentieth 
cenfuly scaety the ancient a e d o  of Bodm and Hobbes' 

a Setser. ThrImmvnitasof thaltateand Government EmnomieAdiuzties, 24 LAW 
& C O I 7 E M P  PROB. 191, 293 (1959) [heremsfter cited 8 8  Setser] 
- I d .  at 295 
'Statement by Vice Adrnlrai Colclough. Member. Umted States Deieganon, Law of 
the Sea Conference. Geneva, 1968, reported zn 6 M W H ~ E M . U I ,  D~GEBTOFI~FTER 
NATIONAL L A W  663 (1968). 

SOD Setser, supra note 6, st 294. 
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The British courts have long followed the absolute theory of 
governmental immunity holding that the principle is a rule of 
customary law rather than one of mere comity and that a foreign 
sovereign state, its public property and its official agents are in 
generalimmune from local jurisdiction unless the foreign state con- 
sents to its exercise.1° A number ofreasons have been advanced a s  
the basis of the immunity from jurisdiction of a foreign state, in- 
cluding: 

1 Smce all slates are Independent and equsll) saverelgn no state I S  
amenable t o  the courts of another atate 
2 Ta implead B foreign atate would tend t o  vex the peace of nations 
3 Such immunity 1% a h  based an the pmcip le  of comiti--1n return for a 

~ o n ~ e d s m n  ofmmuni ty ,  other statesmakemutual concessionrof ~ m m u m t )  
within their terrifow, 

4. To attempt fo enforce a Judgment w a m t  a foreign arete uould be ~n 
unfriendh act 

5 The vel). fact that B stare 8 1 1 0 ~  B foreign stak  t o  fund ion  within i t s  
terntory signifies a e o n c e ~ m n  of mmunrty, a d n o  foreign s t a t e ~ o d d  enter 
such stace on any other basls 

Professors Oppenheim and H.  Lauterpacht describe the modem 
Britiah position on immunities as "fluid," adhering to the doctrine 
of immunity less in cases involving public vessels engagedin com- 
merce than in other situations.1z 

The United States has  generally recognized the absolute theory 
of sovereign immunity since Chief Justice Marshall's opinion in 
the case of Schooner Exchange v. McFaddonl3 which found 
American courts to have no  jurisdiction over a public vessel of a 
foreign power. Recognizing, however, the developing world trend 
toward the restrictive theory of immunity and noting that  the 
Government of the  United States has  subjected itselfto suit in Uni. 
ted States courts in both contract and tort, the United States 
Department of State announced a new policy in a letter dated 19 
May 1952 addressed to the Acting Attorney General and signed by 
the Acting Legal Advisor to  the Department of State, Jack B. 
Tate." In  the Tate Letter, the Department set forth a s  United 
States government policy its intention to recognize only claims 
made in connection with the public or sovereign acts of foreign 

J BRIERLY. THE LA* or 64TIObS 243 (8th d 1%3) These pmciplea have been 
conaiatenrly arsted I" CBIDB before British Commonwealth courts lncludingrhe 
Porlsmrnt Bsige,EPD 19if188Q1:ThePoitoAlernndr~,i19201P 36,TheCrirtina. 
[1938]A.C 485Dessaulledv TheR~pubiieofPoland.Il94414D L.R. 1 Mehrv The 
Republic of China. WS1 Onr B X 218 

Csael, Eremliiion i iom the Juiiadietion oiCanadron Covris 1 1 A N N U U R E  C A M  
D E N  DE DROIT I ITERYATIOIAL 159 11971) 

2 See OPPENHEIM, Supro note 3. sf 273 
' A  11 US I7 Cranchm 118 11812) 

I 26 DEPT STATE BUI L 984-85 119621 
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statesandnotthoseclaimsconnected with theirprivateor commer. 

C. DEVELOPMENT OF THE RESTRICTNE 
THEORY UNDER AMERICAN LAW 

. cia1 acts.15 

The executive having decided that the United States would 
follow suchapolicy,itremainedforthejudiciary togivethepolicy 
practical application. In Victory Transport, Znc. u. Cornisarb 
General,'e the United States Court of Appeals for the Second Cir- 
cuit maintained that in the absence ofStateDepartment advice to 
the court that immunity should be.granted, sovereign immunity 
should be granted only in clear cases involving strictly political or 
public acts about which sovereigns have traditionally been quite 
sensitive." These acts are: 

1 lntemsl administrative BCY,  such a@ expulsion of an alien; 
2 Legidatwe nets, such 8 8  nationaliiatian: 
3. Acts concerning the anned farces: 
4.  Acts concerning diplomatic activity: and 
6. Public loans 6 

Because sovereign immunity is intended to avoid possible em. 
barrassment in the conduct offoreign relations, thecourtindicated 
that the delimitation of the doctrine should fall within the purview 
of the State Department 

Should diplamaw rewire enlargement of these ategone i ,  the State 
Department can file B wggestion of immunity with the Court. Should 
diplomacy r q u k  contraction of these categoTie~, the State Department 
can iasue B new or elarlEvinrr oohw monouncement.l) . .. .. 

It isreadily apparent that thecourtshavefollowedthisviewand 
have deferred to the executive on the question of immunity. Two re. 
cent examples are illustrative of such a policy. On September 14, 
1974, the Department of State made a suggestion of immunity in 
the case of a vessel of the  Soviet Union engaged in a program of 
scientific research a t  Woods Hole, Massachusetts. The vessel 
Belogorsk had been attached in an action instituted in the United 

Bishop, New Umted States Policy L i m h n g  Soueraign Immunity, 47Ahl. J.IwL 

336 F 2d 354 l2d Cu.  19641. cart. d m b d .  381 U S  934 119651 See Note Vicfarv 
L. 93 (1953) 
??an#port, Inc u Camisario General, 53 GEO. L. J. 837 (l965f ' . 
I' "[Wle are diipoaed ta deny a claim of ~overe~gn immunity that haa not been 
recamued andallowed bvtheStsteDeoartment vnlesaitisol~nthettheacdvitv 

yi%t:crtms Lelive, L'lmmunitode Juiiadmtian Des E t a .  a De8 Oiganiaationa In- 
tornotunalea. 3 HAGUE RECUEIL DES COUm 203, 25960 (198). 
Is 336 F.2d at 360 
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States District Court for the District of Massachusetts in which 
plaintrffs were seekrng compensation for damages to fishing gear 
allegedly caused by Soviet fishing vessels.zJTheStateDepartment 
concluded that the Belogorsk was engaged i n  functions which 
should be considered "public" rather than "private" and therefore 
came within the category of acts jure impenr. On this basis the 
State Department requested the Attorney General to cause a n  ap. 
propriate suggestion of immunity to be filed with theuni ted States 
District Court for the District of Columbia.i1 The attachment was 
released on the same day the suggestion ofimmunity was filed and 
the vessel left Woods Hole the following day. 

In  a more difficult case, the Department of State suggested im. 
munity on October 2 h ,  1973 for theCuban merchant ship M .  N .  Im- 
ras which was placed under attachment by order of the United 
States District Court fortheCanalZone.z2Theorderwasissued in 
connection with legal proceedings brought by attorneys for two 
Chilean corporations, one of which was 99 percent owned by t h e  
Government of Chile, against Empresa NavagacmnMambisa, the 
Cuban state shipping line. The plaintiffs' claim was based on the 
fact that  another vessel operated by Mambiaa departed from Chile 
during the September 1973 military coup without unloading a 
cargo of 9,OW cons of sugar for which the Chilean corporations had 
paid in advance. Further, the plaintiffs alleged, cranes owned by 
one of them had been carried away with the vessel. Although one 
might conclude that this matter involved private acts by M m b i s a  
within the concept jure gestionis and therefore beyond immunity 
under theTate  Letter's guidelines. other factors wereconsidered by 
the State Department: 

1. The Cuban vessel was fired upon by Chilean forces a s  
it left port, 

2. Its departurewas evidently necessitatedbyconcernfor 
the safety of the crew and vessel due totheChileancoup; 

3. The Cuban Government had immediately protested 
this incident before the United Nations Security Council 
and 

4.  The Government of Chile stated that  the vessel had 
departed illegally without the necessary port clearances. 

Inc. Y Union of Sovier Sonaliet Repubhes and 
> I"... .*-"\ 
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On the basis ofthese considerations,theActingLegdAdviaorto 
the Department of State concluded t h a t  the  case wan sui generin 
and should not beviewed a8 a departurefiom therestriclivetheory 
of immunity as  set forth intheTateLetter.z3Theho1dingoftheDis. 
trict Court ordering the diamissal of the suit with prejudice wan 
appealed io theFifthCircuitbytheChileanplahtiffn.Howwer,at 
torneys for Cuba sought and  swured from the Fifth Circuitawrit of 
mandamus directing the district court to releaae the  vensel?' 

The viability of the theory that acts concerning the armed forms 
of a foreign s ta teare  entitled toimmvnitycan beobservedinthere 
cent decision Aerotrade u.  Republic of Haiti.2s The caminvolved, 
among other claims, a demand for damages arisingfmm nonpay. 
ment for military hardware delivered under military procurement 
contracts entered into by theRepublicofHaitiintheUnitedStates. 
In  his decision, Judge Weinfield indicated that  if the contract sued 
upon and the performance thereunder fell within one of the 
categoriea of public or political acts set forth in Victory Tmnaport. 
the contracting nation would be entitled to a grant ofimmunity. In  
footnote nine of the decision, he stated, 'Moreover, goods need not 
be of a n  exclusively military nature (Le.; weapons)forthecontraet- 
ing sovereign to be entitled to a grant of immunity, a s  long a s  they 
arefortheuseofitsarmedforces."26Guided bythelogicoftheSee- 
and Circuit in Victory Transport and other decirdona, the court 
reasserted what h a s  become the principal teat for determining 
whether sovereign immunity should attach. 

and r d f f t d  a8 irrelevant Be plaintiffa'claim that t h r h d i w p t c r a w a e u d  by Hai. 
tien leaders for perland nmmilits ly  purpmea. 
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111. ECONOMIC PRIVILEGES EXTENDED TO 
UNITED STATES FORCES ABROAD UNDER 

STATUS O F  FORCES AGREEMENTS 
A .  DEVELOPMENT OF 

STATUS OF FORCES AGREEMENTS27 
As a result of Chief Justice Marshall’s decision in Schooner Ex. 

change u.  McFaddonFB and in conformity with generally accepted 
international law, the United States recognizes the sovereignty of 
foreign governments over United States forces stationed in friend. 
ly nations abroad and the consequent desirability of seeking 
apeements  with the foreign governments regarding the statua of 
such forces. Originating with the Agreement Between the Parties 
to the North Atlantic Treaty Regarding the Status of TheL Forms 
(NATO SOFA)sg signed in London in 1951, the concept of providing 
a legal basis by international agreement far the presence of our 
forces abroad has  resulted in a number of similar agreements with 
countries outside the NATO bloc in which large numbers of U S  
troops erestationed.aOTheoriginaltreatyofthisnature, theNATO 
SOFA, is amultilateraltreatyamongtheoriginaltwelvenationsof 
the North Atlantic R e a t y  Organization (NATO):> whereas the 
other international agreements have been concluded a s  executive 
agreements by the President oftheunited States ascommander in 
Chief of the United States Armed Forces and pursuant to security 
treaties in effect with the countries concemed.JZ 

‘~Acomplete  suweyofhou suchagreementsdDvelopedIs,ofmuiae. beyondthepur- 
view of this article Only relevant highlights wdl be noted 
I 3  11 C S 7 lCranch1 116 (16121 
‘PJune19 1961,[1963]2US.T 1 7 9 2 , T I A S . S o  2846. 199US.T.S  67[herems*r 
cited as and referred v, as NATO SOFA] 
ic Principal aneemenf6 in addition v, the NATO SOFA m e  uifh Irrland, May 6, 
1951.[1951]2US.T 1533,TI .AS.No.2295.  Japan. Jan  19,1960,[196QI2U.S.T. 
1 6 5 2 , T I A . S . N o  451O.Australis,May9,1963,1196311US.T ~ 0 6 . T . I A . S . N a . 5 3 4 9 ,  
Ge~any.Aug.3.19~9.1196311 U S T  5 3 1 , T I A S  N o  j35l,Phitippinci,Au%.10, 
1965.1196S12 U S  T L090.T LA S.No.5851,Korea.July9,1966,[19BBl2U.S.T. 1877, 
TI.A.S.No 6127;Chms,Aug.31,1965.1196611US.T.373,T1.A.S.No.5986:Spam, 

T 2259, T.1A.S. No 6977 [hereinaft= cited 8 8  Japan 
SOFA, China SOFA, e &  

1949) Theonginal twelv~wereBelplum, Cansda, Den. 
mark. France. Iceland, Italy. Luxembourg, theNethdands,  N o w a y ,  Portupsl, the 
United Kingdom and the United States Three other nabom have since bemme 
members of S A T 0  Greece end Turkey by acceeemn, ( O d .  17, 1951, [I9521 1 U.S.T. 
43, T.1.A S No. 23901 and the Federal Republic of Germany (Bonn Convention. 5 
May 19551. 
3‘ SeePhihppmes-Unrted Srafes Military Basea Agreement enterdinla p w w m t t o  
Joint Resolution of the Congress of the United State., Mar 26, 1947.61 Stat. 4019. 
T I  A S  S o  1715: Security Treaty Between Auatralis. New Zealand and the United 
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B. ECONOMIC PRIVILEGES EXTENDED UNITED 
STATES FORCES UNDER STATUS OF 

FORCES AGREEMENTS 
Although the fundamental purpose of the various Status of 

Forces Agreements (SOFA) and similar international agreements 
is to establish a comprehensive system for the exercise of criminal 
jurisdiction by both the host nation and the sending state,"a these 
agreements contain certain provisions which extend fapreaching 
economic privileges to United States forces abroad. These 
economic benefits are to be found in provisions relating to customs 
exemptions; tax relief; the status of nonappropriatd fund ac. 
tivities established for the use of United States forces, the civilian 
component and theirdependents(such as  post exchanges,Navy ex. 
changes, messes, social clubs and theaters); and the status of 
designated cantractors who work exclusively far the Unitedstates 
forces in the country concerned. The following grants of economic 
privileges are typical of the provisions found in most SOFA's. 
1. Customs Exemptions 

The basic custams exemption provision which is applicable in 
one form or another under virtually all Status of Forces 
Agreements is contained in Article XI, paragraph 4, of the NATO 

The utilization of this provision requires a certificate in B form 
agreed upon between the receiving State and the  sending State 
signed by a person authorized by the sending State for such pur- 
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pose.'% The pertinent provisions of the cited Article also provide 
that the designation of the persons authorized to sign the cer. 
tificate, as  well as  specimens of the signetures and stamps to be 
used, shall be sent to the customs administration of the receiving 
State. This provision isvirtually identicaltatheoriginal Article 13, 
paragraph 4,  adopted at  Brussels on December 21,1949 and which 
served a8 the basis for theoriginalUnited Statesdraft oftheNATO 
SOFA.36The original draftofthis Article excluded importseffected 
personally by "members of a foreign force."Thedraft tabled by the 
United States representative on January 23,1951 included exemp- 
tion foritems"fortheexc1usiveuseafa contingent anditsmembers 
and theirdependents"whi1e itretained thelanguagerelating to the 
smpe of the items covered and the method of securing the exemp- 
tion.3' Subsequently, with slight modifications, these provisions 
were included a s  Article XI in a draft of an Agreement Between the 
Parties to the North Atlantic Treaty Regarding the Status of Their 
Forcessswhich formsthebasisofthefinalprorisionsquoted above. 
T h e  basic customs exemptions contained in Article XI of the 

NATO SOFA have been carried forward in other international 
agreements relating to the status of United States forces abroad, 
and have generally been broadened?' In Article 65, paragraph le, 
of the Supplementary Agreement to the NATO Status of Forces 
Agreement With Respect to Forces Stationed in the Federal 
Republic of Germany, it is provided: 

In substance, United States forces stationed abroad pursuant to 
a Status of Forces Agreement or similar international agreement 
enjoy customs exemption for allmaterials. supplies and equipment 
impr tedfor  theofficialuse of sucharmedforcessubjedanlytoap- 
propriate certification by a duly authorized offidai of the force. 

Revue3 Draft Apr 27, 1951, m * V A L X  PREIARATOIRE ~iipra note 36. a1 502 
13 See. w ,  Japan SOFA art XI, China SOFA, art VIII:  Korea SOFA. art IX 
4 [19€3] 1 V S T. 531 TI A.S. No 6351 [hereinanerciledasGermsnSvpplementl 
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2. Tax Relief 
The extent to which United States forces are relieved from taxes 

under the various Status of Farces Agreements is more compiex. 
The NATO SOFA, while exempting members of the force or 
civilian component from forms of taxation in the receiving State 
based upon residence or domicile,"l only partiallytreatsexemption 
for the United States forces in their official capacity. Specified ex- 
emptions exist for service vehicles of a force or civilian component 
in respect to use of vehicles on the roads,4A and special 
arrangements are pravidedso thatfueLoil andlubricantsfor usein 
service vehicles, aircraft and vessels of a farce or civilian compo. 
nent may be delivered free of all taxes." 

Comprehensive tax exemption provisions have been developed 
in supplementary agreements to the NATO SOFA and in subse. 
quent Status of Forces Agreements." The agreement with Japan'b 
exemplifies the extent of tax relief enjoyed by United States forces 
abroad under status of forces agreements. Under the Japanese 
agreement, commodities procured by the United States armed 
forces or by authorizedprocurement agencies of Unitedstates ann. 
ed forces for official purposes are exempt from the Japanese com. 
modity tax.'iGasalineprocured by the United Statesarmed forces 
or their authorized procurement agencies is exempt from gaaoline 
taxes."Tax exemptionsexist forreal property procured by theUni- 
ted States armed farces'" and electricity and pas procured by the 
forces or auihorized procurement agencies of the forces.'Q United 
States forces official vehicles are also exempt from the automobile 
tax50 and all expressway toll charges.5' 

The German Supplementary Agreement provides that a force 
shall not be subject to taxation in respect of matters falling ex. 
clusively within the scope of its official activities nor in respect of 
property devoted to such activities." The above cited provisions 
serve to indicate the scope of the tax exemption enjoyed by United 
States forces abroad under Status of Forces Agreements. 

4 NATO SOFA, an X. para I 
4' I d ,  art XI, pars 2lc). 
* ' I d . , a r t  X1,para I 1  
44 Sea, e g  JapanSOFA.arrs X I I .  XIII.Cermun Supplemenl. art 87,ChmlSOFA 
art X. Korea SOFA. a i l  IX. 
"[1960]2UST. 1662 T I . A S  N o  4310 lher r lna l lp rc i tedaaUS~,O.J  SOFA] 
. * I d  8rt X I I .  pma 3 
8 -  ,A 

2 "  E ,  art XXIV.  para 2 
I d ,  BR. X I I ,  para A 
U.S..GOJ SOFA J o m  Commltlee Ayleemenf ,of June 1X 19il. art X 

* '  US.-GOJ SOFA, art. V .  para 1 
"!German Supplement, 811 67 
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3 .  S l a l u s  of 'Vunopproprmted Fund Actiuities 
An important economic privilegeenioyed by United States forces 

abroad is the extension of custom8 and tax advantages to n o n a p  
propriated fund activities used by such forces in the countries 
where they are stationed. These activities usually include military 
exchanges. messes. social clubs, theaters, newspapers, and other 
such organizations authorized and regulated by theuni ted States 
mll i tary authorities.." This statue ie extended to such 
organizations estabhshed within the facilitm and areasin use by 
the United States forces and for the useofmembersofthe force, the 
c i n l i m  component, and their dependents Such organizations. ex. 
cept as explicitly agreed otherwise, are not subject to local 
governmental regulations, imns ing ,  fees.taxesor similar control. 

The economic privileges enjoyed by nonappropriated fund 
organizations are extended to certain commerdal enterprises as 
specified in pertinent agreements. For example, the American Ex. 
press C o ,  Incorporated, and the Chase Manhattan Bank 
(Heidelberg) are listed in paragraph 1 of the Section in theProtocol 
of Signature refernng to Article 72 of the German Supplementary 
Agreement On this basis. these commercial entities enjoy the ex- 
emptions accorded to a forre by the NATO SOFA and the German 
Supplementary Agreement from customs. taxes. impon and re- 
export restrictions and foreign exchange control to the extent 
necessary for the fulfillment of their purposes under the 
agreements cited." Such exemptions. however. are predicated on 
the conditions that  the enterprise exciusiveiy 6ewe the force, the 
civilian component, their members and dependents, and that  the 
activities of the enterprise be restricted t o  business transactions 
which cannot be undertaken by host country enterpnses without 
p r e p d m  to the mditary requlrements of the force .'' 

.. - 
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4.  Status of Designated Contractors 
Another important economic privilege enjoyed by United States 

forces abroad under Status of Forces Agreements i s  the status ex- 
tended to certain civilian contractors meeting the requirements of 
the agreement.58 This status is acquired either by inclusion ofsuch 
personnelasmembersafthecivilian component5’ or by compliance 
with specific provisions set forth in the agreement itself.ln 

Persons, including juridical persons such a s  corporations 
organized under the laws of the United States, and their employees 
who are ordinarily resident in the United States, are entitled ta 
designated contractor status if they meet certain conditions.These 
conditions provide that their presencein theforeign country is sole. 
ly for the purpose of executing contracts for the benefit of the Uni. 
ted States Armed Forces. Further, they must be designated in ac. 
cordance with the terms of the agreement.Uponcertification of the 
United States forces a s  to their identity, such persons and their 
employees are accorded the fallowing benefits: 

a Riyhls vfaccession and rno~ernenf similartothoieextendedmpmbers 

b Entry i n t o  the foreign country on the same basis 88 members of the 

:emption horn cusfomsduiies,and other swhchar~esasprawd-  
~TtinentSlrdus “{Forces A~eomentfarmemberaaflheforee the 

, t o  use 

,mbera 

(01 the force and the civilian component, 

force and ~ w h s n  component. 

Y Kxemptlon frrim the law8 and regulations of the host country w f h  
reapeit f t )  f e rmi  and cnnditms of employment” 

The designation a f a  contractor for the purposeof executing con. 
tracts with the United States under the provisions of the pertinent 
status of forces agreement is usually restricted to cases where 
security considerations preclude open competitive bidding, the 
technical qualifications of the contractors involved are unique,the 
materials or services required by United States standsrds are un. 
available, or there are limitations of United States law which re. 
quire a United States contractor.60 Further, such designation ia 
made only upon consultation with the hostaovernment.6‘ insuring 

‘1 See r p  Australla SOFA arc I C h m  SOFA. mn XII, Korea SOFA, a n  X V  
SpainSOFA,art XI11 JapanSOFA,an XIV InJapan thppallclesandproeedured 
fcir ~cqui r ln l l  invited c m t r s e m  sfatus are ref out ~n CSFJ Polley Letler 70.2 

‘ SII e # .  U S  GOJ SOFA, 811 XIV 
- see  e x .  German Supplement art i I 
,, ,, 

“ I d  ~ r t  XIV para 2 
” Id 
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that  it is in a position to severely restrict the deignat ion ofinvited 
contractors if itisoftheopinion thatcontractorservicesarereadily 
available on the local economy.fi2 Experience has  shown, however, 
that the number of designated contractors under the provisions of 
status of forces agreements 1s destined to decline as local 
governments attempt to secure such contracts for their own con. 
tractors. 

C. LITIGATION INVOLVING UNITED STATES 
FORCES ABROAD 

The governmental immunities extended to United States farces 
abroad have generally protected such forces from litigation. A 
review of certain selected cases will serve to demonstratethe basic 
principles utilized by foreign courts in granting the United States 
forces exemption from their jurisdiction. In  Syquia u.  Lopez.63 the 
plaintiffs leased three apartment buildings to the United States 
A m y  in the Philippines to house American military personnel. 
The lease was to run for the duration of the Second World War and 
six months thereafter unless sooner terminated by the United 
States. The apartments were vacated in 1948. However, in March 
1947, after several demands for the return of the property had been 
refused, the plaintiffs brought suit seeking the vacation of the 
apartments and a rentgreaterthanthatprovidedin theleases.The 
Supreme Court of the Philippines held that  the caae must be die. 
missed."' In its opinion, the court indicated that  while courts nor. 
malls have jurisdiction lo hear actions for the recovery of property 
in the possession ofofficersofaforeigngovernment,theycouldnot 
entertain such a suit without the consent of thedefendant govern. 
ment If the judgment would also require the payment of damages.65 
The court further stated that the principles of law behind this rule 
were so elementary and of such general acceptancethat it was un. 
necessary to cite authorities in support of itSdismiSsdofthesuit. 

In  another case emanating from the Philippines, Johnson u.  
Major Generol Howard M .  the plaintiff, aformer civilian 
employeeofthe United States Army  inOkinawa,attemptedtacon. 
vert $3,713 in Military Payment Certificates into dollars in viola- 
tion of local regulations. The certificates were confiscated by the 
Provost Marshal of the United States Military Port of Manila. 
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Shortly thereafter, a new series of certificates was  issued and the 
old series declared worthless. Plaintiffbrought suit to recover new 
certificates of the same value a s  those confiscated and prevailed in 
the Court of First Instance of Manila. On appeal to the Supreme 
Court of the Philippines, the decision was reversed on the ground 
that thereliefwould haveto begivenindollarsandwouldthusbea 
charge against the United States. The court held that  such an ac- 
tion couldnotbemaintained against aforeigngovemment without 
its consent.6' 

The significance of security treaties in strengthening claims of 
immunity can be clearly discerned in Department of the Army of 
the United States of America u.  Sauellini.6aThere a former civilian 
employee of the United States military base st Livomo, Italy, 
brought a n  action against the Department of the A m y  for wages 
alleged to be due to him under his contrad of employment. On 
appeal, the Italian court recognized the Department's immunity 
from the jurisdiction of the Italian courts.Thecourt held that Italy, 
by ratifying the North Atlantic Treaty, impliedly recognized the 
immunity of forces entering Italy under the treaty provisions, and 
thus there warn no need for a specific treaty recognizing such im- 
munity: 

The Italian Court of Cassation subsequently reversedthisposition 
in Government of U.S. v.  Bellatto.'o decided in November 1963. 
However, the treatment of personnel claims against the United 
States by Italian courts must be viewed a s  sui generis.') 

In a case interpreting the status of a nonappropriatd fund ac. 
tivity under the United Statescovernment of J a p a n  Status of 
Forces Agreement, Masato Shi Suzuki et a1 u .  Tokyo Ciuilian Open 

h -  Id 
** 23 I L R 201 (Court  of  Cassation, Italy 1965) 

- '  Although Saveliini was employed by B nonapproprisfei fund aetw~fy United 
States legal authontm in Ithly indicate that the Italian courts have held ihat  the 
United States Government. as an emplayer, IS fully subject t o  Italian labo? laws. 
Thm Pdics was also alluded to by representatives of the Office of The Judge Ad. 
vacate General Cnitpd Stafes Air Farce m a recent conference at Homestead Air 
Force Base. Florida. In commenting on thismsue, aconfereeststei thaifhe"Juatice 
Dapartmentprefprsnotto make furtherargum*ntonthispaint[reloctlonofU S im- 
munity bs Italian courts m labor cases]. and fa devote m s ~ m u m  effort to prompt 
responseon thementiaftheeaae."JAGRepor,ar,Nov -Dec. 1975, atl6[hersinsftm 
cited B O  .AF J A G  Reporter] 

. 1' Id. at 202 
' Gov r of US. v Bellotra (unreported I" EngLsh! 

. 
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M ~ S S , ' ~  the Tokyo District Court held that an action for wsges and 
reinstatement by former employees of the Tokyo Civilian Open 
Mess must fail, a s  the Mess was exempt from Japanese juridic- 
tion. The Mess was held ta be an organization of a kind which in 
recognized by United States courts a8 a n  instrumentality of the 
Government and therefore comity required that the Japanese 
courts should similarly so recognize it.  The court further held a s  a 
general rule that a stateisnot subjectto the jurisdictionof aforeign 
state unless it voluntarily submits itself to such jurisdidion.'3 

Although the number of reported cases involving the status of 
military forces abroad with respect to matters which appear in- 
cidental to their military mission is small, several principlea can be 
discerned: 

1. Foreigii courts are reluctant to assume jurisdiction in 
matters involving a r r d  forces on the basis that the acta 
of such forces are viewed as  jure imperii, even when 
associated with such mundane activities as  leasing 
privately owned apartment8 or hiring local nationals to 
work in the mess. 
2.Foreigncourts,onthebasisofcamity, areapttolookat 

the way United States courts treat similar activity by Uni. 
ted States instrumentalities at  home. 
3. A foreign court will consider the issue of implied im- 

munity for United States forces activity abroad, even un. 
der thereshictiveimmunity theory, wheresuch activityis 
pursuant ta a mutual sxur i ty  treaty. 

IV. PROSPECTIVE TRENDS IN GOVERNMENTAL 
IMMUNITY FOR UNITED STATES FORCES 

ECONOMIC ACTIVITY ABROAD 
A. STATE DEPARTMENT STANDARDS FOR 

CLAIMING IMMUNITY 
Based upon the principles of the Tate Letter" the Unitedstates 

-' 21 I L R  226 lDiimcf Court of Tokyo. Japan 1957) - Id at227 In a compiehennvesurreyofcases annngfrom C S rniiltalypracuie 
menf outside the Urnred States. Malor Norman Roberts concluded that in thme 

- 4  See text accampanymg "Dfe 14 ivpro 
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States courts on the standards to be employed in adjudicating cases 
under the restrictive theory of immunity?R The Department of 
Justice further indicated that in representing the United States 
and its agencies and instrumentalities before foreign tribunals, the 
Department would be guided by the principles set forth in the 
proposed legislationin determiningwhether toraiseimmunity as  a 
defense to a n  action.79 

The proposed legislation deals with several important aspects of 
the law of sovereign immunity including service of process, execu- 
tion an a judgment obtained against a foreign state, and the deter- 
mination as  to whether a foreign state is entitled to immunity.Ba 
This latter function would be transferred to the courts and the 
Department of State would no longer make suggestions of 
sovereign immunity to the courts. 

There are two areas of the proposed legislation which, if not 
further clarified, could expose the United States forces abroad to 
far-ranging and unforeseen liabilities in foreign courts. The first 
area concerns the deiinition of "commercial activity.'' In the 
proposed legislation, such activity is defined a s  follows: 

course of conductorparticular transailion oractratherthan byreference to  
i re PYrpose * '  

Considering the widespread commercial t m e  activity oftheUni. 
ted States forces abroad, including extensive local procurement. 
operation of nonappropriated fund activities and designated con- 
tractor operations, great potential exposure to foreign litigation ex. 
ists which could have a deleterious impact on the defense 
capabilities of American forces overseas. For example, employees 
of military messes could institute suit against the messesfor back 
wages while the real issue might be security.82 Disappointed con- 

' Letter dmtd  Mar 19 1973 h o r n  Harlinglon Wood. dr Asmsrant Attorney 
General, Civ i l  Uiviaion Dep't of J u l i c e .  to The Judge Advocate General of the 
Army, on file hn the Inlrnahonal Affairs Uivision Office nfThe Judge Advocate 
General of the Army 
. * I d .  
"The lexfofihe proposed legislation 8 8  o n g m d y  submittd toConpraah /e aelfiirlh 
m A ROWri.  aupro no- 21, at 213 .' H R 11315, 94th Cong , 1st Sese. 3 1603id1. 
1' An unreplrtd case dlscwaed at the recant Air Force confarenLe " h o w  thc witen-  
ha1 danger of a loss of mmunity In the Marinn C B ~ P  from Italy B Rase Exchanee 
employee terminated for C B Y B D  obtained B court order requmny retroactw? 

minated ror W Y X ~  hhnuld he rradiiy appar&l 

I 1 0  
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tractors could frustrate completion of needed facilities while 
protesting the award of a contract to a competitor. Important 
resources might be diverted from the mission to defend such suits 
and, undoubtedly, certain activities deemed essential to themorale 
and welfare of our farces would have to be curtailed.83 As a matter 
of fact, although the defense of sovereign immunity has  enjoyed 
varyingdegreesofefficacy abroad, thepolicy offailingtoraise the 
defense in military  upp port activity matters h a s  resulted in an in. 
crease in litigation involving United Statesforcesabroad.8'Thein. 
crease has  beenminorthusfar,except for Italy where thechangein 
judicial authority by Italian courts has  resulted in approximately 
70 personnel claims against the United States. However, with the 
loss of the sovereign immunity defense in support activity cases 
before foreign courts, a large number of suits by personnel who 
formerly worked for the United Statesor its instrumentalitiesisex- 
peCted. 

Assuning foreignstates willlookto themannerin which theUni. 
ted States treats foreign activities in this country in order to deter. 
mine what procedures comity requires when dealing with United 
States activities in their territory, Section 1610 of the propoaed 
legislation raises potential problems. That  section permits certain 
foreign government assets in the United States to be attached for 
execution of a judgment, including those used for the commercial 
activity aut of which the claim Given the proposed defmi. 
tion of "commercial activity" set forth above, certain classes of 

' 

. 
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government property which formerly enjoyed immunity would be 
subject to executmn. For example. in the past nonappropriated 
fund assets overseas have been protected by the United States 
government's sovereign immunity a s  they rightfully should emce 
they serve an  important military purpose in maintaining the 
morale of our forces overseas. If unmunity ie to be determined not 
by the purpose of the activity. but by the an iwty 's  admittedly 
commercial-resembling course of conduct. those assets may quick- 
ly be tied up and perhaps dissipated 1x1 the execution of s u ~ t s  by 
aggrieved local supphers or employees."6 

Section 1611 of the proposed legislation purports to protect some 
a m e t ~  used m connection with military aniwties. It provides in 
reviaed form: 

Ibi hofu>rhrisndme the proiismns of  boc~ion l h l l l  of ihia chapter the 
property of a fareipn stak  shall be immune from srtachmenc and f w m  e? 
e C Y l l O "  If 
121 the properti I S  or 18 intended ro he used ~n connection w t h  R mil i t an  

and 
f B m h l a r i  chnracter. (11 

s under the c ~ n t r o l  of o military ruthuriri ur  defense r p e n c ~  ' 

The problem of such a narrow exclusion can be ascertained if one 
envisions a contract between a regional military exchange and a 
localgasolinerefinery whereby therefinery is holdingaquantitrof 
gasoline purchased by the exchange but not yet delivered. In  asui t  
by local employees of the exchange. the gasoline would possibly be 
subject to attachment for execution in the event of reciprocal 
appbcation of the proposed legislation."' Such attachment 
presents a s  much a threat to the military mission as the attach. 
ment of fuel that  has  passed completely into military control. 

. A ~imilarobecrranon nab  made bv t h e  I i e p u f i  A,,isfanfJudpehdvocafeGenerai 
natwnalI.au ~ n n m a m ~ r a n d u m o n S ~ ~ r p r e i ~ n l m m u m i t i  dated 

I for the General Counsel of the Ileparfmenr uf  Iiefense In  Conberk L 
urkish owner ofreal properti leased by the AirFarceartached aUSAF 

n f m  aTurkirh b a n k > "  lsranhul T h e U S  admiftedadrbrroLheplain 
ulpd theamouniandprote~ted thealtachmenraf Lhesccounr Counsel 

empluied b i  the U S Jus f~cr1)epartmen~defrndedthesu~ton lh  
m m u n a t  The conference repurter indicated that. after mu 

of Appeals held t h i f t h e  U S Gvrernment 
of  Turkish IRW A F J A G  Reporter. s w r o  
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An alternative procedure suggested by the Lnited States Air 
Force" which is consistent with developments in this area of the 
law,  would be to include in such legislation a provision similar to 
Article 31 of the European Convention on State Immunity of 1972 
whlch provides: 

Salhms ~n rhis Convention shall affect any immunities or  pnuieges  en 
lased bv a Confracnng Stale ~n respect of anything done 01 amif fd  fa b e  
doneor;" ielarmn LaIfsarrnedforceswhenon Lhererntor).ofanorherCon- 
tIBCll"4 Slate' 

Such a clause granting immunity would serve to recognize the 
peculiarly sensitive status of a nation's armedforces, particularly 
while located in a friendly foreign nation 

C. A N  ALTERNATIVE TO DOMESTIC 
LEGISLATION 

In his landmark article on immunities, The Problem ofJurisdie .  
tional Immunities of Foreign States,*) Professor Hersch Lauter- 
pacht considered the question of domestic codification of 
governmental immunities. He indicated that 'Tilt is in thelong run 
undesirable that themodification of any such doctrine should take 
place by way of national action which is unilateral, sporadic, and 
uncoordinated. The resulting lack of uniformity would be bound ta 
contribute to friction and  confusion."$^ He further noted that  the 
topic of jurisdictional immunities of states is among those which 
the International Law Commission h a s  included within its 
program of codification, This conclusion is also supported by Doc. 
tor Schwenk, Attarney-Advisor to the United States Army, Europe 
and Seventh Army.93 It is  his opinion that a final solution to the 
problem may very well be reached through an international con. 
vention prepared by the United Nations Law Commission.g* 
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In  that the concept of governmental immunities abroad is 
generally considered to form part of international law, and con. 
sidering the worldwide trend toward a restrictive theory of 
governmental immunity, it is apparent that the most logical and 
beneficial method of delineating governmental immunity before 
foreign courts is by intemat,onalagreement. However,untilsuch a 
solution is achieved, it is important that the immunity currently ex. 
tended to matters involving the armed forces of a state be pre. 
served. 

V. CONCLUSIONS 
As indicated above, the United States, in support of its own in. 

terests and world peace, has  adopted policies which require the 
stationing of large numbers of military and civilian personnel 
abroad. These policies, while generally supported by our people and 
our leaders, will be subject to closer scrutiny a s  the economic 
burden becomes less acceptable in today's economic milieu. The 
economic privileges enjoyed by our farces abroad under status of 
farces agreements are important and serve to appreciably decrease 
the costs of maintaining such forces abroad. Further, theexistence 
of a nab le  theory of governmental immunity which serves to 
protect the effective utilization of these economic privileges is es. 
sential to thecontinued presenceofour forces abraadunderpresent 
standards. 

I t  is recognized that  the growing tendency of states to assume 
and to discharge functions which in the formative period of inter- 
national law were considered to be private in nature requires ad- 
jwtments  in the concept of sovereign immunity which will subject 
such private functions to the processes of our courts. However, 
those support activities which are incidental to the presence of 
foreign troops in the United States should be immune from the 
jurisdiction of United States courts as falling within those public 
acts about which sovereigns have traditionally been quite sen 
sitive.Such treatmentwould,ofcourse,redoundtothebenefit ofthe 
support activities of United States forces abroad and preclude the 
objections of the Department of Justice in raising the defense of 
sovereign immunity to suits against such activities abroad. 
Further, the proponents of the Act have indicated i n  their section. 
bysection analysisthatnothingin theActwillinanyway alterthe 
rights or duties of the United States under the status of forces 
agreements for NATO or other countries having military farces in 
the United States.95 Thus, the Act should make explicit that  which 
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is presently considered implicit. On this basis i t  i s  recommended 
that the following clause be added to the proposed revision of sub- 
ject legislation as paragraph (d) of section 1605: 

, 

Nothing ~n this chapter shall be construed 88 pmmittmg suit agamst 
forelm states haviw militan forces reeularly stationed in the U n i t d  

cslling for-excluaire nonjudicial remdies through arbitration or other 
procedures far dispute eetfiement concluded by such force8 in the Cmtd  





RECENT DEVELOPMENTS 
IN COURT-MARTIAL JURISDICTION: 

THE DEMISE OF CONSTRUCTIVE 
ENLISTMENT* 

Captain Brett L. Grayson** 
I. INTRODUCTION 

Well.intentioned civilian judges, law enforcement officers, and 
reform school personnel have, with the occasional cooperation of 
some recruiters, frequently urged youthful offenders to enlist in the 
Army in lieu of trial or punishment for civilian crimes or juvenile 
offenses. These officials generally encourage such offenders to join 
the Army out of altruistic motives, hoping that military service and 
discipline will rehabilitateand transform theminto useful and law. 
abiding membersofthecommunity.Somecommanders. ifnotsym- 
pathetic with this view, find it difficult to process such personnel 
for discharge when the basis of their enlistment comes to light. 
Nonetheless, it is doubtful that the military can either rehabilitate 
or afford to make the effort to rehabilitate juvenile or youthful 
offenders where parents and civil authorities have failed. 

One who joins the armed forces as an alternative to civilian con- 
finement neither desires to become aprofesmonal soldier nor really 
submits himself to the special requirements and standards of con. 
duct demanded of those who enter the military sewice. Lack of 
desire, and a consequent lack of motivation, give these ''forced. 
volunteers" an unusually high potential for difficulties in the ser- 
vice. These difficulties are often manifested in conflicts with 
military authority and must be resolved through administrative 
sandions or through procedures authorized by the Uniform Code 
of Military Justice. Many of the behavioralirregularitiesexhibited 
by "forced volunteers" are also displayed by individuals who are 

~ ~~~~ 

'Theopvlionspresentedm thisamclearethoseof theautharanddonotnscesiariiv 
repredent the view8 of The Judge Advocate General's School or m i  ocher 
governmental agency 
**JAGC.U.S Army.ChiefTrialCounsel.2dInfantrgDivinon.CampCas~y.Korea 
B A 1968, J D  1974, Laulalana Stsfa University Member of the Bars of the 
Supreme Covn ofLouisiana and fheU S CourrofMllrtaryAppeals David R. hldler 
(Yale Law Schml Class of 19771, sumrnei legs1 mtern at theofficeof the StnffJudpe 
Advocafe, 1st Infanfrv Divaion and f o r t  Rilev Kansas 89JI.Ied~nrheoreoRTnrian 
o f rh i a  article 
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unable to satisfactorily perform their military dutjes because same 
physical, mental or educational disability prohibits them from per. 
forming the duties expected oftheaverage soldier. Likethelack of 
motivation, this incapability to satisfactorily meet expected re- 
quirements causes confusion and frustration which often find their 
release in conduct detrimental to  the requirements of military dis- 
cipline. 

Fortunately both the Court of Military Appealsand thecourtsof 
Military Review have in recent years interpreted mditary 
regulations and administrative policy to insure that  the "forced 
volunteer," with his unusually high potential for exhibiting 
beha\<ioral problems in themilitary, is not recruited. Moreover, the 
Court of Military Appeals has  also considered the plight of 
enlistees who are unable to perform military duties a s  the result of 
physical, mental or educational disabilities. 

Traditionally, for the military to have courtmartial jurismction 
over a person, not only must he have been subject t o  the Uniform 
Code of Military Justice a t  the time of the alleged offense. butthere 
must not have been a valid termination of that statu8 between the 
commission of the offense and the date charges were preferred.' 
One of the methods a person can become subject to the Code is by 
enlistment in theregularforces,arin thereserve forces with a con. 
current or subsequent call to active duty. Another, but related, 
method is called "constructive enlistment." If for some reason an  
enlistment or reenlistment is defective. the military appellate 
court8 haveoften found animpliedcontract ofenlistmentwhen the 
enlisted person manifests his  intention to be a member of the 
military by voluntarily performing military duties and accepting 
military benefits after the defect is cured? 

Recent military appellate cases have sharply altered the law 
regardingenlistments in violation ofstatuteor regulation, and con- 
structive enlistments arising from such enlistments. Invokrng 
military regulations and administrative policies which attempt to 
discourage the recruitment of persons likely to have trouble in the 
military, the courts have begun to deny court-martial jurisdiction 
over those who have been illegally enlisted, dismissing militars. 
charges against them and returning them to cirilian 1ife.This arti- 
cle will explarn the rationale of these holdings, and will also con. 
sider their possible effect on Selective Service induction 

118 
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11. UNDERAGE (MINORITY) ENLISTMENT 
Bothmenandwomenwhoareat  least 18yearsold 'andmeet the 

other standards' may enlist. The Secretaries of the respectiveserv. 
ices may accept enlistments in theregularfarcesofpersonsatleast 
17 but less than 18 years old, butonly withthe writtencansent 
of aparentorguardianifoneexists.Apersonlessthan 17yearsold 
lacks the competence to acquire military status, and consequently 
cannot became a valid member of the military.' 

Judicial explanationofthesegeneralrules hadcreated arelative. 
ly settled doctrine of constructiveenlistment which established the 
limits of courtmartial jurisdiction over those who had entered the 
service prior to their 18th birthday. For example, where a person 
entered the service before attaining the age of 17, but had already 
passed 17 when his deception was brought to the attention of 
military authorities, he  waB held to haveconstructively enlisted by 
accepting the benefits of the military and voluntarily performing 
military duties.6 Such entry of a 16.year-old, or entry of a l7.year. 
old without parental consent, had traditmnally been held to be 
merely voidable a t  the option of theGovernment.orattheoptionof 
a parent or guardian requesting the enlistee's release within 90 
days after the enlistment.'Theenlisteeretained military status un. 
til either option was exercised.x 

Whereaparentorguardian attempted tosecurereleaseofsucha 
17.yearuld enlistee from the military. a court-martial lacked 
jurisdiction to try the soldier for a n  offense committed after the 
parent's request had been made.Y However, where the request for 
release was made after the commission of an  offense, It did not 
defeat court-martial jurisdiction over the soldier.? Even If the 
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enlistee's parent or guardian had not consented t o  his enlistment, 
he may have waived his right to demand the minor's release if he 
w a ~  aware of and has  acquiesced in the enlistment.', Similarly, if 
an individual remains on active duty beyond his  18th birthday 
despite his failure to obtain parental consent for his minority 
enhstment, no separationactvan LS tobetakenregardlessofthefact 
that  the enlistment took place in violation of statute.'Z 

The Army Court of Military Review followed these principles in 
the case ofPnvate  John R. Brown I i  Brown enlisted 49days before 
his 17th birthday. using a forged birth certificate and forging his 
father's name to the parentalconsent f o m .  4 During basic training 
he lsclosed his minority status to his platoon sergeant and corn. 
pan? commander, but whether he also disclosed that  he lacked 
parentalconsent andthathewanted togetoutofthemili tarywere 
disputed a t  trial. The accused asserted that shortly after begmning 
advanced individual trarning he had informed his new company 
commander of his minority enlistment and desire to be released, 
but this allegation wae denied by that  officer. 

The Army Court of Military Review found that the appellant's 
first company commander and sergeant had been informed of his 
minority entry, but that the appellant had told them that he  had 
parental consent and that  hedeslred toremain in t heAmy. I t  also 
found that Brawn's father learnedoftheenlistment approxlmately 
one month before the appellant's 17th birthday, but did nothing to 
obtain his release 

After making these factual determinations the court held that 
Brown had constructively enlisted by his conduct and by hls 
father's knowing acquiescence in hismilitary senice after his 17th 
birthday 'The fact that the recruiter had failed to follow an A m y  
regulation In attestmg to the signature of the consenting parent 
and the failure of the appellant's company commander to take a f -  
firmative action were held not to be determmative.1. 

The Court of Military Appeals disagreed. I t  held that the Army 
had a duty to act reasonably. and that the inaction of the 
appellant's cam any commander didnot satisfy thatduty .BItalso 
declared that if  $"ring thepenodrqulred tavenfy amember's tme 
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age he attains the ape of 17 and "continues to receive benefits of 
SBTWCB. a constructive enlistment does not arise.",' Hence. the 
gavemment'a failure to make an inquirywhenplacedonnoticeofa 
minority enlistment, together with theagent'sfailuretofollow law- 
ful recruiting practices, WBB held to estop the Government from 
basing its jurisdiction an  a constructive enlistment.zl' 

The duty of a unit commander to act upon receiving notice that  
the enlistment of one of his subordinates is defective is not based 
solely on the duty of the Government to act reasonably. Upon dis- 
covery that  an  individual's enlistment was"ermneous" because he 
failed to meet qualifications for enlistment or reenlistment, a unit 
commander must initiateanaction toobtainauthoritstoretain the 
member or to discharge or release him from activeduty.il Thecom. 
manders having discharge authority22 aredirected to order separa- 
tion in all cases wherethedisqualification isnonwaivable.21 Where 
thedisqualification is waivable, the discharge authorityistobeex. 
e r c i s d  in the best interest of the Government 2 4  

If a person's enlistment is discovered to be defective before his 
departure from a n  Armed Forces Entrance and Examination Sta-  
tion (AFEES), the enlistment is to be voided by the AFEES com. 
mander.", In such a case no discharge certificate OT Report of 
Transfer or Discharge'* is to be issued." 

111. ENLISTMENT TO AVOID CIVILIAN 
CONFINEMENT- 

"FORCED VOLUNTEERS" 
Except for prohibitions on the enlistment of legally incompetent 

or underage persons, disql;alifications prescribed by statute28 or 
regulatmniY have been held not to void an  enlistment but merely to 
make it voidable a t  the option of the Government." On the other 
hand, dictum m the venerableSupremeCourtcase United States u.  
Grimley" indicates that  the enlistment of a person whileheis un. 
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der duress, ignorance, intoxication. or "any other disability which, 
in Its nature, disables a party from changing his status or entering 
into new relations"?' could render the enlistment void ab rnit io. 
When the Army Court ofMilitary Review considered the appeal of 
Private Thomas W. Catlow these prmciples were well settled 

In United States u Catlow3? the appellate court was confronted 
with an  appellant who, before his enhstment, had charges for 
loitenng, resisting a n e s t ,  carrying a concealed weapon. and 
assault pending agamst  hun in a civilian court The judge of that 
court gave the appellant the option between trial on these charges 
which could have resulted in five years' Imprisonment. and enhst- 
rnent in theArmy.AfterbeingcontactedbyanArmyrecruiter who 
apparently knew afthejudge's offer, theappellant decided toenlist. 
Catlow was only 17 years old a t  the tune of his enlistment. so the 
parental consent require2 by statute" was given by his mother 
Eight days after hm enlistment thecivilian charges were formally 
dismissed. 

However, the appellant. allegedly to obtain his elimination from 
the military, accumulated a record of offenses. At trial thedefense 
counsel's motion fordismissal ofthecharges farlack ofjurisdiction 
was denied. The princ~pal basis for the motion was that an Army 
regulation'' absolutely disqualified for enlistment applicants who 
had criminal or pvenile charges pending against them in nvilian 
courts A footnote to that  regulation specifically covered persons 
who were released from charges or further proceedings on the 
chargeson condition that they seekorbeaccepted for enlistmentin 
the Army,'i 

TheCourt ofMihtary Review heldthisdisqualification to besole. 
Is for the benefit of the Army, and that Catlow's enlistment wa6 
voidable at the option oi the Army.Thecourtdeclaredthatthe"ab- 
soluteness" of this supposedly "nonwaivab le"msqua l i f i~~ t ,~n  was 
removed by another regulation which permitted retention m the 
Army after such a disqualification IS disco~ered.~.  The court  
f u r t h e r  stated, Citmg various authorities. that even if the 
appellant's enlistment were v o d  nevertheless when the avilian 
charges weredismissed the appellant'senlistment was validated.?' 
The appellant's failure to seek proper administrative relief was 
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held to foreclose his complaint, and his assertion that his miscon 
duct gave Army authorities notice of his desire to bereleased from 
the military waB rejected.$* 

The Court of Military Appeals reversed.'0 Relying on a letter by 
The  Judge Advocate General of the A m y  to the Chief Justices of 
various appellate courts regarding such "forced volunteers,"" the 
court held, in light of the high potential for difficulties in the 
military and the lack of opportunity for rehabilitation such 
applicants face, that the prohibition oftheregulationisalso for the 
benefit of theindividual. The court thereforeconcluded that the ac. 
c u d ' s  enlistment was void ab initio. 

This conclusion is  only logical when one recalls that an enlist. 
ment is a contract'2 and requires a n  unfettered exercise of the will, 
Anything that disables an applicant from so exercising his volition 
obviously should make his enlistment void. But it was not this 
rationale on which the.courLapparentlybased its ruling, but rather 
on ita interpretation of the term8 of the Army Regulation. 

Assuming for purposes of the appeal that  the appellant could 
have effected a constructive enlistment after the civilian c h a r g a  
against him had been dismissed, the court held that  the inference 
arising from his acceptance of pay and other benefits of service did 
not negate his forced enlistment and "active and varied 
'protestations against continued service'."'3 Clearly the court 
accepted the appellant's actsofmisconduct as"prote8ts"andas an 
expression of his desire to be released from the military, negating 
any intent to be amember ofthearmedforcesoncethechargeshad 
been dropped. This construction seems to require conaiderableim. 
agination, but the opinion indicates that  "protestations" are not 
necessary to negate a constructive enlistment through the court's 
holding that  the forced enlistment was void from its inception and 
ita observation that  "the nature of the disqualification to enlist 
suggests that it i s  continuously di~abl ing."~ '  

Current Army regulations direct recruiting personnel not to par. 
ticipate directly or indirectly in the "releaseofan individual froma 
pending charge in order that  he may enlist in the Army a s  an alter. 
na t ive  to fur ther  prosecution or further juvenile court 
 proceeding^."'^ Recruiting personnel are also prohibited from act. 

jp Id at 620 
Ir United States v Carlow 23 V S C.M A 142 48 C.: 
. 'Thecounreprodvcedtheletteraianappendlito~ts 

M R. 756 
Dplnion 

(1s 
Id 

174) 
at 116 ,48C ' M R  
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ing to secure the release of an individual from any form of "civil 
res t rant ,"  defined as "confinement, probation, parole, and 
suspended sentence," so that  he may enlist or accomplish enlist- 
ment processing.'6 The regulation further states that  persons un-  
der charges or restraint are not only ineligible for enlistment, but 
are ineligible for preenlistment processing to determine their men. 
tal and medical eligibility for enlistment." Only after dril 
restraint is terminated and there is "substantial evidence of 
rehabilitation a s  a law.abidmg member of a civil community" is 
the applicant eligible for enlistment.'? 

Recent cases have generally followed Catlox. In  UnrtedStates v.  
Dumas,'9 the appellant was 17 both when he enlisted and when he  
was court-martialed. Dumashadenlisted toavoid confinementina 
civilian juvenile detention camp a s  the result of the collaboration of 
a n  Army recruiter, the appellant's probation officer, and a civilian 
judge. The appellant's mother was his  legal guardian, but she was 
not aware of the enlistment. The Court of Military Appeals held 
that  the enlistment was void and there was no basis far finding 
that  a constructive enlistment could have been effected. 
Significantly absent from the court's opinion was any requirement 
of "protestations." 

In  United States u.  McNeaLjC theArmy CourtofMilitaryReview 
applied the Caflow rationale retroactively. There a recruiting 
sergeant and a reform school counselor told the accused that  he 
would remain in reform school more than a year unless heenlisted. 
Because the appellant enlisted only a few days after his 17th birth- 
day, the parental consent form was necessary and was signed by 
his counselor a s  his legal guardian and witnessed by the recruiter. 
The Army court dismissed the charges, saying that  as a matter of 
fairness it could not allow the Government to claim a constructive 
enlistment despite the fact that McNeal had accepted pay and 
benefits after having reached 18 years of age. 

McNeal could be argued to contain "protestations," for the 
appellant testified that  he frequently asked his officers and 
sergeant to assist him i n  obtaining a discharge, but was always 
told that "there was nothing they could do."51 Another pertinent 
feature is that the Army court laid its holding of defective enlist. 
ment and lack of jurisdiction an  a disqualification different from 

124 
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that  found in Catlow. The record of trial did not disclose why the 
. appellantwasin refarmschool, butthecourtrefusedtoassumethat 

he was eligible for enlistment because he was a "forcedvolunteer." 
Despite these factors which distinguish the case from Catlow, it is 
clear that the Army courtwasreferring todisqualifications arising 
out of juvenile adjudications, for it cited the regulatory prohibition 
on the enlistment o f  persons with such ad jud ica t i~ns ,~Q Thus one 
panel of the Army Court of Military Review h a s  read Catlour as 
precluding a constructive enlistment of a "forced volunteer." 

An interesting issuearising out ofthesenew casesiswhetherthe 
enlistee's desire to remain in the service, even though his initial 
enlistment was defective, can serve as a basis, or a t  least as one of 
the factual supports, for acunstructiveenlistment. Apparently this 
would notbe theca8e .h  Brown.theCourtof Military Appeals said: 

The proscription of the Ian iarhatthere Should natbe 16-yeai4d personsin 
the A m y  The age barrier LJ no t  t o  be negotiated by the wishes of the 
enlmfee or h a  ~ u p w o m  5" 

' 

Such language affirms the proposition that underage enlistments 
cannot serve a s  the basis for a constructive enlistment. 

A similar rule should apply to persons ineligible as  a result of 
criminal charges or adjudications. In Catlow, theCourtof Military 
Appeals assumed for the purposes of the appeal only that the 
appellant could have constructively enlisted after the civilian 
charges against him were diamiased.54 However, this proposition is  
madedoubtful by thecourt'sobservation that thena tureof thedie  
qualification of a "forced volunteer" suggests that it i s  "con- 
tinuously disabling" and renders the enlistment void from its in- 
ception. This characterization of the disability and the lack of any 
"protestations" in Dumas seem to indicate that the desire of such 
"volunteers" to stay in the military should not affect the issue of 
jurisdiction-if such enlishnents are absolutely void rather than  
merely voidable. 

Two recent Court of Military Review cases have construed 
Catlow differently. In United States u.  BarksdaW the Navy court 
affirmed the appellant's conviction after finding "ample evidence 
of record to show. , . a constructive enlistment after the civilian 
charges were droppd"56 This finding necessarily interprets 
Catlow a8 standing for the proposition that enlistments violating 
regulatory provisions concerning civil confinement records are 

. 

. 

ih Id at 431 
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voidable attheinstanceoftheGovernment. L'nrted States v .  F i y ~ '  
refused to read Catlow as standing "for the proposition that  a void 
enlistment, even when theresultofjudicialcoercion,maynotnpen 
into a constructive enlmtment."ja While the results of these cases 
may be explained by the fact that  this jurisdictional isme was 
raised for the first time only during extenuation and mitigation in 
the former case, and during the past.tria1 interview in the latter, 
one need only review the language in Callow to know that  their m- 
terpretations are incorrect: 

UnlikeGnmley therefore. this aeeuseddidnotafhie' O U ~  rol i f ion [BO] 
to f h e m u l f r n g  officerand' enlist. and rhereuasin the situation confront- 
mg hirnunhkethaffacmg Gnmley an "inherenr\Ico"thataffected hisac 
~ u ~ s i f i o n  of the ststus of a member of the A m y  Paraphrasing Lhted  
Statla L Robinson "we do not believe that [the accused] ~ o l u n t e e ~ d j  
t o  violate 
\ l e  canelude that  the a c c u s d s  enlistment was i o i d  at ~ f s  mceptian ' j  

[the Ian] and thereby cloak the proscnbed am uifh legalifi 

While the Court of Military Appeals' opinions have not been ex. 
emplars of precision60 or clarity, the clear import of Dumas and 
Catlow is that both underage enlistments and those which violate 
the regulations and administrative policies on "forced volunteers" 
are void, and cannot serve as the basis for a constructive enlist- 
ment. 

IV. ENLISTMENT IN VIOLATION 
OF OTHER DISABILITIES 

The most recent change to the Army Regulation delineating dis- 
qualifications for enlistment lists a total of 16 conditions that  are 
"nonwaivable."61 Although not all of these could be considered to 
be for the benefit of the applicant 8s well as the A m y ,  several can 
be so viewed Applicants under various f o m s  of civil res t ra inP or 
subject to criminal convictions or juvenile adjudications63 would 
appear to face a "high potential for difficulties in service" and to 
risk ' 'grave impairment" of their chances for rehabilitation?' con. 

~- 49 C M R 703 iACMR 19751 
' 5  Id ar 7 0 4  n 3 
' 23 U S C .\I A nt 145, 48 C hl R sf 761 lcltsllon omitted) 
' '  Cornpore rd uith United States \ .  Bamett, 23 U 3 C Y  A 471, 60 C M R. 493 
11975), a per curiam opinion ahieh states 

.. 1 .  . . .  . .--. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  -.~_:. ...... . . . .  .i . . . . . . .  . . . . . . . . .  
23 L S C M A  at 475 50 C M R at 494 i ~ i f s f m n i  ommir td i  

b ?  Id app A line L 

1. United States, Car.ou 23 U S  C hl A 142 146 18 C \I R 766 -61 119741 

AR 601 210 app A 

Id app A l i n e s  H 6 S 
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cerns whlch led the Court of Military Appeals to recognize certain 
disquallfications tobefor thebenefitoftheindi\dual aswellas the 
~ e r w c e . ~ ~  This same theory could be applied to the "waivable" dis- 
qualifications of involvement m court or criminal proceeding@ In 
light of the Army Regulation's statement that the disqualification 
of persons with records of court convictions or adverse ad- 
judications is "designed to ~creen out persons who are likely to 
become serious disciplinary cases. . . .''e; An argument that  some 
of the waivable disqualifications are also for the benefit of the 
applicantcan be based on theregulatoryrquirement of evidenceof 
satisfactory rehabilitation>s and on the premise that only after 
rehabilitation has  an  individual reduced his potential to become a 
"serious disciplinary case." 

This  conclusion is strongly supported by a recent case from the 
Court of Militaly Appeals, United States u.  Russo.69 An applicant 
advised a recruiter that  he suffered from dyslexia, a medical dis- 
order which makes reading very difficult. The recruiter provided 
him with a list ofanswer sfor theArmed ForcesQualificationsTest 
80 hecouldenlist despitehisinabi1itytoread.Inanopinionwritten 
by Chief Judge Fletcher, the court rejected government counsel's 
argument that  the reading requirement is solely for the benefit of 
the military, and held that  the armed forces had no jurisdiction 
over the appellant: 

The vamus enhtmenr  diswai i f lea tms evidence not only a desire LO 

This rwcognitmn of the mdwidual's interest IP. cot being placed in 
an  cn\u.onment in which he cannot effectivelj funniun oprr., 
broad areas for attack on asserted "constructive cnlistmentr 

V. KECRUITER MALPRACTICE 
A number of stdies hd\  e prcccdurea io? 'expungmy ' a cmomal 

I ,  1 . .- .. . \ I  i at 

IC za.: .. 
I :  ilC _ , I  : \ I \ :  .. ' \ , : $ . -  ,-- 
1: _ I  -.. 5 \ I  K _ I  A i l  .I i . 8 -  -TI.IF: 

. \k.. : .: ,;; . I.rj. H 
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record upon evidence of an offender's rehabilitation or the lapse of 
a probationary period so that an applicant wdl have no record un-  
der state law. of con\ictians or adverse iuvenile adjudications 
However, the A m y  requires the applicant to reveal such expunged 
records and does not  recognize the effect the state legislatures in- 
tended.'] Therefore. the disqualification will stand and can 
arguably serve to make an enlistment void if the recruiter conceals 
it orcivilautharitieshavepreviously usedittocompel theaccused's 
enlistment. 

Presently, if an applicant puts a recuiter on notice that  he has  a 
crlmmalrecord. the enhstmentactionmustbeheld,n abeyanceun- 
til a complete investigation can he made -. Such an investiga- 
tion 1s requlred to include a variety of documents, some dependlng 
on the ~ffeense.'~ One 3f them 1s a"PoliceRecordsCheck."" which 
must he sent to munnpa l ,  county or parish, and state law enforce. 
ment agencm m the communities where the applicant alleges or 
other sources reveal the applicant was charged with minor traffic 
violatmns." When more serious offenses are involved the Police 
Records Check is considerably more extensive.'E 

One  of the two rationales contained ~n the B r o i ~ n  decision find 
ing a void enlistment was the recuiter's failure to follow "proper 
and lawful recruitmg practices.". Whenever a disqualified person 
1s enlisted hecausearecru,terignores pertinent facts. and arguably 
when such disqualifying facts are not discovered through recruiter 
misfeasance, the Government will he estopped from asserting the 
existence of a constructive enlistment. Chief Judge Fletcher's 
sweeping statement in L'nrted States o that "theGavern- 
ment would he obligated to terminate an enlistment where a 
recruiter knowingly enlisted or aided m enlisting an  individual 
who had given tunely notice that he would be disqualified from 
mllitary service"'* affirms this pasition. Although priortothedeci- 
sionin Russo, adecis,onafonepaneloftheArmyCourtofMilitar) 
Renew obviously reflects this mterpretatmn of Broan. In Gnited 
States u.  Bunne1FC recruiters actively participated i n  assisting the 
applicant to conceal civilian convictions, including one for a 

23U s c M A  
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felony. The court ruled the enlistment void on the authority of 

The Court of Military Appeals' opmmon m Russo wae based in 
part on traditional principles of contract law. Although an enlist. 
ment contract, unlike most others, creates a change in a person's 
legal status from civilian to soldier, the application of contract law 
should determine its validity. Because the contract is with the 
Government it has  been held to be 

. Broun 

. 

i t r i n 8 a c ~ 1 ~ n  ~n uhich ~ r i v ~ t e  rxhr IS subordinare3 t o  the public intereel 
I n  l au .~~~sen lered~nrouirhtheunders lnndlngrhar~rmaybemadi f i ed~n  
an, of its terms. or who113 raicmded st  the discretion afiheSfafe But this 
diacrerion C B ~  beexerciiedonli b: tht leg~i la iwa bod,. arunderanaurhon- 
11 u h r h  that body has conferred' 

Enhstmtr.: L nrraxs B W  r i r e r d  r r o  under :he cmsr:rur:ona: 
p.ucr o i  ('ongrers 10 ra:se and ~ ~ p p c r :  armies ' ?  'ThereCore the 
terms and rond:r:ons oi sLcn~,.1:r.:isnrewirhin :heplennrv azd 
ex:us i \ e  cnn?ol ?f  L'mgrcss The P r c d c n r  anc  rhr  ~ Q > P Q C U \ C  
Secretaries knb? n. pcaer  I O  \ x r y  the  contra^^ .i r ~ . l i c n m t  
uithoui elpress s:dlu' n aurhorirg . 

An applirarmn o i  b a s s  . mm.n law contrac' prnnpler  1 7  the 
firrr.arion Ifenlisment :.nrracrs rhir . w ~ ~ ~ : x Q J  by r e c r x e r  ncn 
cnmpliance with srdrure or rpgJ:at:on indicares rh3t n \d.c c m  
tract can be fmned :n seen cases h nur.ber of :arixalss iuppc rr 
rhis contcntmn 

A. CO.MPLI.4.VCE II'ITH ST.4Tl'TES AVD 
REGl'L.4 T10.V.5 

.\rKuably neither tnc Remiarias o i  r?.. resp%ti\'c sCn ices n.r 
ricir  re~rutttr .  have autnor i :~  to enlist or KCUCI an? perion I?. coy.  
i n \  ention Jfthcqualificar:ons a x  procedcres sei our~ :he ! roun  
reyulariLns Clearly Congress kas delegsred :o :he iecretaries rhe 
aurhont) to enlisr and mdcct 'quallflrd ' ?ersm8" Excepl lor l i e  
provlalonsdea~~2IK u 11.i theminmum aye0fapp:icanrsand r.enral 
Competence.' the dlsqualrlications prescribed hy statute' and 
regularion' have previously b*cn neld nor to  void an  cnlisrmenr. 

1 IVIVTHROP. MILITARY LAB AhD PRECEOEkTS 638.39 (2d ed 1920 repxmfl 
12 

4 OP AR'TGEX. 53: 11846) 
Sea 10 U S C A 5 5 0 5 M  119751 Mhtary Selective Service Act of 1967. 50 U S C 

APP $5 451-473 (1970) 
*5i0U S C 5504 119701 Sorethatrhissameptatvtaryprav~nanprohibifstheenliat- 
ment of deaenars orcanv~ctedfelons. aithovghthesecretary concernedrnay wawe 
h e w  tu0 disqualifications m m e r m m Y s  

"- E g  , AR 601 210, app A 

81 u s  COK3T art. I. 5 8, CI 

10 U S  C A § SO5 119751 10 u S C 85 504, 32.53 (1970) 
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but merely to make it voidable.'? But whde the Secretaries have 
broad discretion m promulgating regulations. once promulgated 
and untd modified or rescinded these regulations should have force 
of law, binding even the Secretaries. This prindple wasrecognlzed 
by the Army Court of Military Review when It s a d  

the F o u r t h  Clrcuir An agent? of rhe government mum ~ c r u ~ u l o ~ e l i  
obrerie rules reeu la r ion~  01 oracedurei uhich L L  has established \ \hen ~t 
'111. LO do 50 I L ~  action c m h  stand and the C O Y ~ S  w11 stnke I! d a x n  

Since the military services are government agendes, before they 
may assert jurisdiction in a court-martial there must be strict corn. 
pliance with thelr own regu1ations.g" Therefore administrativedue 
process requves the services and their Secretaries to act within 
their own regulations It also appears that the Secretaries are 
statutorily bound by limitations set out in their regulations, andin 
the absence of statutory authority to  enlist. no authority exists.*. 
Consequently, enlistmentsin violationoftheirrules, regulations or 
procedures are of no effect. 

B. EXTENT OF RECRUITERS' AUTHORITY 
A recruiter, acting as the Secretary's agent, is bound by the 

regulations prescribed by his principal, and when heintentionally 
or willfully disregards those limitations he 16 acting outside :he 
scopeofhis authority.Thecontrollingprmnplesofthelaw of agen. 
cy are explained m the following quotation: 

'.UmtedSrates v Parker 4 - C  1% R i621CGCYR 19i3l.UnrredStaresv J u I m . 4 5  
C M R 676 (SCMR 1971) 
~2 Vmted States Palker. 41 C M k 285 at 290 IAC>IR 19731, citing among other 
cases Yirarelh L, Seaton. 359 I2 S 535 I19591 United States ex ref Accardl b 

Shaughneia) .d l iU S 260f1954) Hammondi Lenfesf 398F.2d706(2dClr.19681, 
United States v White 17 U S  C M A 211. 38 C M.R 9 119671 
In United States v Kdbreth. 22 U S  C M A 390, 41 C M R 327 119731 

ii RESTATEMEZT rSrcozai OF AGEUCI 5 i 119681 
See 10 U S  C A 5 505 11975) 
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Secretary, and cannot result in a valid enlistment. 
If the enlistment applicant does not misrepresent the situationta 

the recruiter or if the recruiter is otherwise put on notice of the 
applicant's disqualification, the applicant's acceptance and use of 
the results of the illegal and fraudulent recruiting practices should 
not remedy thelack of a va1idcantract.Theservicemay"waivethe 
fraud and ratify the contract" only in the absence of compulsion, 
solicitation, or misrepresentation to the enlistee by the 
G a ~ e r n m e n t , ~ ~  but this situation would not arise where the 
recruiter solicited theenlistment of, ormisrepresentedthe abilityta 
enlist to, a prospective soldier. The invalidity of the enliatment 
should continue even if the applicant intentionally sought to enter 
the service fraudulently, because there wouldbe no mutuality of in- 
tent between the applicant and the respective Secretar~.~' 

The general agency principles tha t  delegated authority must be 
strictly construed and that  a n  agent's acts in excess of his authori- 
ty are null and void have apparently been applied without limita. 
tion by military appellatecaurtsinrecruitermiscondvd cases.gSTo 
affirm a sentence rendered by a courtmartial when the accused's 
enlistment was defective because of recruiter misconduct is to con. 
done such conduct. 

C. FRAUDULENT CONDUCT BY RECRUITERS 
In addition, when recruiting personnel intentionally conceal a 

disqualification for enlistment or agree to correctthedisqualifying 
condition inreturnfortheindividual'senlistment,theymaybeact- 
ing in violation of military law, hence committing a criminal act.98 
If such is  the case, the enlistment contract would contemplate a 
violation of a prohibitive statute and would be absolutely unen. 
forceable.9' In  Hartman u.  Lnbar*s thecour t  of Appealsfor theDia. 
t r i d  of Columbia Circuit declared that: 

The general rule 18 that an illegal c ~ n f r m  made in violation of B statutory 
prohibition deagned for police or reeulatory purpmes. IS void and confers 
no right upon the wongdosr sg - 

98 United States V.  King 11 U S  C M A  19, 28 C M R. 243 (19591 
O' See Umfed States v Gnmle,. 137 U S  14i 11899). 
93CmtedSraresv Broan.23U S C  1% A 162.48CM R 778tl974),UnitedStatesv. 
Bunnell, 49 C M.R 64 (ACMR 1974) 
9u Unlfonn Code of Military Justice art 134 10 U S  C 9 934 (1950): M A N L A L  FOR 
COLRR-MaRTIAL, UNITED STATES, 1969 (Rev ed). para. 127c 

Gibbs V.  Cans Gas Ca , 134 U S. 396 (1899) (all cmtmcfr  made t o  promote that 
which B etatute declares wrong ere null and void). Hall v Coppell. 74 U S  (7 Wall I 
642 11868) (the Isw wdl  not lend 11s support to a c l a m  founded I" its vmlstron), 
Kennethv.Charnbera. 55U S (14How 1 3 8 ( 1 8 5 2 1 ( n o m n l r a e t c ~ b ~ ~ ~ f ~ ~ ~ ~ d l ~ t h e  
Courts of the United States if II violates the law of the United States) 
**  133 F 2d 33 (D C Cir 1942i, cwf denied 319 U.S 767 (1943) 
Bp I d .  at 46 
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Itiswellsettledinlaw that"abargainisr i1egal  . .ifeither~tsfoor- 
mation or its performance is criminal, tortious or otherwise op- 
posed to public policy ".ea 

TheGavernment hasnomoreright than aprivateperson tocome 
into a courtmartial or any other court and plead a case based on a n  
illegal contract. Yet every time a trial counsel asserts jurisdiction 
over a serviceman whose enlistment is defective because of 
recruiter misconduct, regardless of whether the disqualification is 
waivable. that  is exactly what happens. Unless recruiters are held 
to  have the discretion to  decide not to comply with enlistment 
regulations, all failures to comply with such provisions taint the 
resulting enlistments with illegality and renderthem void from the 
beginning. Consequently, a s  recognized in Bunne11,lO' when 
recruiter misfeasance results in the enlistment of a person who is 
disqualified, regardless of whether the disqualification is deemed 
wiuvable or not, there is no military iurisdiction to try him. 

In  Unrted States L ,  RiissolOZ theChiefJudge's opinionindicated 
the direction in which the military criminal law is evolving on the 
subject ofillegalenlistment.The opinion stated that"common1aw 
contract principles appropnately dictate that where recruiter mis- 
conduct amounteta aviolationofthefraudulent enlistment statute 
. . theresulting enlistment I B  void as contrary to public policy."'c3 
This language puts military judges and counsel on noticethat they 
should review contract law and be prepared to apply its principles 
in courts.martial. 

VI. ACCUSED'S LACK OF KNOWLEDGE 
AS A DEFENSE? 

Recently a panel of the Army Court of Military Review was con. 
fronted with an  appellant who had been a member of the Vermont 
National Guard, but because of "continued and willful absences'' 
was discharged from that  body and assigned to an Army Reserve 
Unit.10' Shortly thererfter the appellant wae classified 4-F by the 
local office of the Selective S ~ N I C ~  System, and some two years 
later he was called to active duty. 

Subsequent to reporting for duty as ordered, receiving pay and 
allowances, and being promoted, the appellant absented himself 

, ' R r S T A - L M L \ T O F  C o \ r P a i n  8 6!2 ,19321 
4 9 C M R  64 iACh lR1974 l  

" 2 3 L ' S C M A  611 B O C M R  660ri5758 SesolsoUnitedStates i  M u m  23 
U S  C hl A 630. 60 C hT R 665 ( 1 S i S l  

23 U S  C IT A at 613, 50 C M R sf 6 S 2  
United States 3 Goadrich C Y  431325 lAChlR 23 J u l y  19:5~lunpublirhedapin 
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from his unit on two occasions. At his courtmartial for these 
offenses, the appellant challenged the court's jurisdiction over him 
on the ground of irregularities in the procedure by which he was 
called to active duty. The applicable re required that 
before amember ofastateNationalGuarfcouldbedischargedand 
called to active duty for unauthorized absence, certain letters of in. 
structian and warning must have been Sent the Reservist by his 
unit commander. 

The appellant asserted that he had never received the required 
letters concerning his absences: and indeed the trial counsel 
stipulated that his personnel records did not contain them. The 
A m y  court held that the filing of letters in a personnel jacket 1s re. 
q u i d  as  evidence that the proceduralrequirements for the benefit 
of the Res5rvist have been fallowed. Therefore, the Government 
was held to have invalidly called the appellant to active duty. 

Although this case deals with an area of jurisdiction different 
from enlistment, the author believes the court's reason for refusing 
to find a constructiveenlistment is relevant to theenlistmentarea. 
The court applied the ralionale contained in a similar case that 
procedural deficiencies in calling reservists t o  active duty can be 
cured if there is "a knowing and voluntary waiver of one'sright to 
challengehisstatusasapersonsubjecttotheCode."'06In applying 
this standard the appellate court applied an interesting twist by 
asking whether the evidence showed that the "appellant knew of 
the deficiencies in hiscall toinvoluntary duty." Concludingthat he 
did not, the Court of Military Review held that  since the appellant 
didnot know tha the  h a d a  baeis for resistingmilitaryjurisdiction, 
he could not be held to have waived his right to challenge it.  

Since i t  is doubtful that  any enlisted service member except one 
with some legal training would havesufficient legal sophistication 
to suspect that a disqualification gave him a basis for challenging 
his enlistment, the rationaleofthiscasewould makea constructive 
enlistment a thing of the past. The government's burden of show. 
ing that the accused knew he had a basis for resisting military 
jurisdiction would be almost impossible. 

VII. ILLEGAL INDUCTION 
The law regulating induction is quite different from the 

traditional law of enlistment. Induction in violation of a statute or  
regulation is void,lo' and a person having some disqualification 
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that  should have kept him from b e n g  inducted may obtain his 
release from military service by a writ of habeas corpus or ad. 
ministrative request.:J8 

Prewausly, mere irregularities in the induction were generally 
held to w i d  an  induction only ifthey were judged tohave violated 
the substantial rights of the inductee.'@9 By using the rationale of 
Brown.'O it could be argued that  the failure of induction personnel 
to abide by a processlng regulation, resulting in theinduction of a 
disqualified person, does cause the individual harm. Many of these 
disquallEied persons are, because of the condition that  disqualifies 
them, unable to cape with the demands of military life, Such in- 
ductees are likely to become frustrated and hostile a s  a result of 
their inability to succeed in the military. and may r ead  by commit- 
ting offenses to their own and the military's detriment, 

Such reasonlng was accepted by the Court of Military Appeals 
recently m l'niled States u .  Burden'.' where the appellant was in. 
ducted lntc the Armed Forces even though he could not pass the 
Armed Forces Qualifications Test. Burden also was nonliterate in 
English, which a t  the time produced a nonwaivable bar to induc- 
tion."' He testified at trial, without contraddion,  that an induc- 
tion official who knew of his disability told him to sign thetest and 
the official would "take careofit CitingRusso,~" thecourt held 
that the appellant was illegally inducted and that  the military had 
no jurisdiction over him. The Court also stated pointedly that 
"[flraudulent induction is a cruninaloffense under Article 134, Uni- 
farm Code of Military Justice, 10 U.S.C. 934, a s  well a s  under the 
Selective Service Act, 50 U.S.C App. S 162 (19681.""1 

VIII. THE TRIAL COUNSEL'S BURDEN 
In  the recent decisions cited in this article, the Court of Military 

Appeal.hasmadeitclearthattrialcounse1 cannot sustamjunsdic- 
tion ifthey do not introducesomeevidence torebutthecontentions 
in the accused's sworn testimonv a t  t n a l  Because theGovemment 
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the jurisdictional issue a t  trial or during appeal obviated the 
necessity of even a limited rehearing and justified reversal of the 
connction and dismissal of the charges. 

If courts-martial are to abide by the same rationale at  t he  trial 
level, military judges will be compelled tu grant motion6 !or dis- 
missal for lack of jurisdiction if an accused's testimony revealing 
one of the previously discussed bases for attack stands uncon- 
troverted. Hence. trial counsel would be well advised to  make an  
attempt in every such case to have any available rebuttal evidence 
admitted-at least until this area of the law 1s stabilized hy the 
appellate courts 

IX. CONCLUSION 
Until the rationaleofthese new jurisdiction casesismoreclearl ' 

delineated, the competent defense counsel would be well advised t 
obtain a copy of the last and present recruiting regulationsand t 
make a detailed inquiry into the enlistment or  induction of his 
clients. Each disqualification for entry intomilitary service should 
be reviewed and considered as  to whether it arguably exists for the 
benefit of the applicant as well as the Government 

On the other hand, unless an opinion directly on pomt has  found 
no  jurisdiction, the trial counsel should react to motions to dismiss 
for lack of jurisdiction based on a disqualification not yet con- 
sidered by the appellate courts or on an allegatum of recruiter 
malpractice by requesting a cont inuance to m\estx 'a te  the ac- 
cused's assertions. At a mmimum, trial counsel must present con-  
troverting evidence to buttress his case an  appeal 

In view of the confusmn that the v m o u s  and mconslstent 
decisions in thm expanding area of the junsprudence have 
engendered. military appellatecourtsmust attempt til develop their 
basis for decision ~n B detailed and logical manner ~n order to 
educate counsel, judge and recruiter Moreover. the courts must 
more carefully delineate the precise basis of their holdings Such ef- 
forts would quickly lend stability to this area of t he law  and result 
in theconservation oftime. effwtandfundswasted unnecessary 
appeals and rehearings 

I i i  





PERSPECTIVE: 
MILITARY ADMINISTRATIVE 

D U E  PROCESS OF LAW 
AS TAUGHT BY THE MAXFIELDLITIGATION* 

Lieutenant Colonel Dulaney L. O'Roark** 
I. INTRODUCTION 

I t  is frequently said that Military Administrative Law (Military 
Affairs to some) is simply a label to cover a variety of unrelated 
military legal subjects such a8 military and civilian personnellaw, 
installation law, environmental law, and the latest-government 
information practices (freedom of information and privacy). While 
this is the perception of many, in fact, there is a common legal 
methcd which justifies grouping these apparently diverse legal 
subjects a s  a single discipline. This methodology is epitomized in 
the concept of "Military Administrative Due Process of Law." In  
addressing thelegalissues posed in a n  Army administrative action 
concerning any ofthe subjects listed above, judgeadvocatesshould 
analyze the action in terms of compliance with the following due 
process standards: 

(a) Has there been compliance withapplicablefederalstatutea? 
(b) Have Army regularions been followed? If not, what was the 

effect an  any individual concerned? 
(c) Do the procedures followed in reaching adverse personnel 

determinations contain protections proportionate to the in. 
dividual rights a t  stake and the government's interest? 

(d) Has there been an  abuse ofdismetion by the decision maker? 
If so. what remedial action, if any. is required? 

While the significance of these due process inquiries varies with 
the case. a judge advocate must, whether reviewing a proposed 

'The <wmion% nnd C U ~ C ~ Y B ~ O ~ J  present4 m this articlearerhoseof theauthor and 
do nut n e c e m a n l ~  re~resenf the views ofTheJudne Advocate General's School or 

of Law whde serving 88 a 
81's School m 1973 
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11. FAILURE TO FOLLOW STATUTES 
THE MAXFIELD ALLEGATIONS: 

1. The Secretary of the Army's instructions to the March 
1974 Majors Promotion Selection Board which provided 
that  ". . . youth is, in itself, a major asset and a primary 
consideration for promotion from the secondary zone" 
violated 10 U.S.C. 5 3442(c) (1970) which requires that  
"Selection shall be based upon ability and efficiency with 
regard being given to seniority and age."' 
2. The promotion selection board wasillegally constituted 
because no reserve officer served as a Member of the board 
as  required by 10 U.S.C. 5 266(a) (1970).5 

THE RULE: 
Military officiafs haue no discretion to ignore federal 
statutes. Violation of statutes in making administrative 
determinatrons is ~1 denial ofadministrativedueprocess of 
h W .  

While this rule may not be surprising today, i t  should be noted 
that not too many years ago the view was held by many that  
military officials had virtually absolute discretion over how they 
managed the internal operations of the A m y .  This view was but- 
tressed by opinions from the Supreme Court which contained 
language to the effect that "To those in the military service. . , 
military law is due process"5 and the so-called "Nonreviewability 
Doctrine" which held that  the federal courts should not intervene 
in military matters byreviewingchallengestomilitary authority,' 

Whatever vitality that  view had was severely altered by the 
Supreme Court in 1968 in Harmon u. BrackeF when thecourtheld 

4 Brief for Plaintiff sf 3, Maxfield V .  Callaway, Civil So K 1%501 (D Md , Sept 24. 
1975). 
'10U S C B2661al(1970)p,ovidepinperrvlenrpartthat."Eachbaardconvenedfol. 
the appointment, promotion. demotion. mvduntaw release from active duty, d m  
charge, 01 retirement of Reserves ahsll include an appropriate number of Reserve% 
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that the Army had given a soldier a less than honorable discharge 
which, contrary to statute. was based an conduct prior to his 
military service. The Court specifically noted that when anofficial 
exceeds his statutory powers administrative discretion is no longer 
involved, but rather a n  illegal actfor which thereis judicialrelief? 

Not too surprisingly, there have been relatively few cases in. 
volving adirectviolationoffederalstatutesbymilitaryofficials. In 
Carter v .  United States,'O the Air Force tripped over the cumber. 
some officer elimination statutory scheme byincorrectlymixingin 
the implementing regulations the reserve officer and regular officer 
statutory standards for elimination. By statute reserve oficers 
may be administratively eliminated under procedures which allow 
a less than  honorable discharge, but the burden of proof is on the 
Government to establish the basis for elimination. Regular officers 
have the burden of prmf  to "show cause'' why they should not be 
eliminated, but do not risk less than honorable discharge. The Air 
Force regulatiari gave the reserve officer the regular officer burden 
of proof to "show cause" for retention, but retained the reserve of. 
ficer risk of a less than honorable d i s c h a r g e t h e  worst of both 
worlds and a clear statutmy violation. Finding thepetitioner'sless 
than  honorable discharge illegal, thecourtordered thecharacter of 
the discharge corrected and the case remanded for a determination 
of the damages due Carter. 

In Frarier u. C a l l o ~ a y ' ~  the issue concerned whether section 
3258 of title IOL2 permitted Army reserve officers relieved from ac. 
tive duty with any prior Regular Army enlisted service to reenliet; 
or whether only thoseoficerswhoseRegular Armyenlistedaervice 
immediately preceded their commissioning had a statutoryrightto 
reenlist. The statute seemed clear enough, providing that "Any 
formerenlistedmemberoftheRegularArmywhahasservedonac- 
tive duty as a Reserve Officer. . .is entitled to be reenlisted.. . .?3, 
and for years the Army had allowed all relieved officers with any 
prior enlisted servicetoreenlistwithoutregardto whethertheyhad 
assumed commissioned status immediately upon giving up 
enlisted status. With a large officer reduction in force (RIF) in the 
offing, however, a personnel policy change was implemented 
allowing only those RIF'd officers whose en l ia td  service had  im. 
mediately preceded commissioning to reenlist. The purpose of the 
change was to avoid filling the top enlisted grades with former of. 
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ficers thus stifling promotions in the lower enlisted gradea. This 
change was considered legally permissible because the legisiative 
history of the statute supported the narrower interpretation of the 
reenlistment entitlement." Although the Army lost the Frailer 
case at  the district court level, on appeal the limited interpretation 
of the reenlistment entitlement given by the A m y  was ruled cor. 
rect. I t  is equally clear from the decision that had the court dis- 
agreed with the "new" intepretation, a denial of due proceas of law 
would have been found. 

Administrative law judge advocates must scrupulously observe 
and never underestimate the seemingly simple rule of following 
statutes. In Harmon the Supreme Court reached its conclusion 
based on a "harmonious reading" of two separate statutes, the 
relationship of which was far from obvious. In Carter the Air Force 
contended with a statutory scheme that  is a lawyer's nightmare. 
Finally, in Frarier the "plain meaning of the words" of the statute 
was overcome by resort to the statute's legislative hiatory. Thus, 
the Nk involved may be easy, but its application requires con. 
siderable legal skill. 

111. FAILURE TO FOLLOW REGULATIONS 

1. Army Regulation (AR) 624.100requires that promotion 
selection boards far Major determine which officers are 
"not fully qualified," which are "fully qualified," and 
which are "best qualified." Only "best qualified" officers 
are selected for promotion and reserve officers twice iden. 
tified by a selection board a8 "not fully qualified"(passed 
over) for Major are mandatorily relieved from active 
duty.15 Recent promotion selection boards far Major have 
only determined which officers are "best qualified and 
have not identified officers not selected for promotion as  
"fully qualified" or "not fully qualified" a s  the regulation 
contemplates. Subsequent to board action, all reserve of- 

THE MAXFIELD ALLEGATIONS: 

'* The statute had been enacid  YI response to the need to enmurage enlisted 
members of the Army to sccept c~rnmismns during the buld-up ofthe officer carps 
during World War 1 The m u i  found tha t  ... 0 . -  .. ...\.. Y..:, .... 2 ,  ........ .......?. . . . . . . . .  ......-..-............I .*in.. ....... ,p' , -  . -.. .............. .......... . . .  ,.,-.,,-. . . . . . . .  ..I.-, ..... 

. 

504 F.2d at 562 
' + A r m y  Reg No 624.100. paras. 2, 18& 36 (29 July 1966, [hereinafter cited as AR 
624-1001 
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In  spiteof the breadth ofthe rule, however. certain exceptionsdo 
exist which modify its severity. The individual must demonstrate 
that  the failure to follow regulations worked to his prejudice.This 
rule LS well illustrated by the caw of the Army doctor who had re- 
quested relief from orders to Vietnam for hardship reasons. Lower 
commanders, by failing to provide reasons for their recommended 
demal of the request to The Surgeon General a s  the regulation re- 
quired, manifestly prejudiced the doctor's opportunity for an  in- 
formed administrative determination by The Surgeon General." 
On the other hand, a sailor who claimed his enlistment contract 
was void because he  had been administered the oath by a warrant 
officer instead of a commissioned officer a s  required by regulation 
wasunsuccessful.Thecourtreasoned thatthiswas". . . amerefor. 
mal  defect. . . which in no way prejudiced him, [and] does not pre. 
sent adequate grounds to cancel anotheruisevalidagreement."zk 

In  addition, it has  been recognized that  all regulations do not 
"bestow rights, benefits, or privileges" on servicemembers. Some 
regulations are for the benefit ofthe service and cannot beinvoked 
by the individual. The best example of such regulations appears in 
connection with the administrative elimination of enlisted per- 
sonnel. The charge is made frequently that the Army has  failed to 
follow its regulations when a soldier apparently of the quality ap. 
propriate far administrative elimrnation is not so processed. The 
typical case is when an  Army doctor, after completing a routine 
mental and physical examination of a soldier under criminal 
charges, recommends administrative elimination. The corn. 
mander, however, chooses to refer the case to courtmartial. The 
federal courts have consistently ruled that  theenlistedelimination 
regulations exist for the benefit of the Army and that  soldiers have 
no  right to "apply" for administrative elimination. I t  is solely 
within the commander's discretion, notwithstanding medical or 
other staff recommendations, to determine whether to initiate ad- 
ministrative elimination proceedings.23 

A relatively new exception tu the due process requirement of 
following regulations concerns those situations i n  which the ser. 
vice member acts in bad faith in a personnel determination and 
then attempts to take advantage of alleged regulatory omissions. 
One soldier successfully obtained a n  administrativedischarge for 
homosexuality based on a false admission to his  commander of 
acts mmmitted prior to his e n t v  into the armed services. This ad- 

>" Id af 1072 
2* Johnson V.  Chafee, 469 F 2d 1216, 1219 (9th Cir 1 Y X  
15 Allgood v Kenan, 470 F.2d 1071 (9th Clr. 1972). Sdwrthornev Lard. 460 F.2d 
1175 (6th Cir 1972) 
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mission was followed by a medical examination in which the 
soldier was able to convince an Army psychiatrist as  well that  he 
was a homosexual. After encountering problems in civilian life 
because of the nature of his discharge, he attempted to void it in 
federal court by claiming that Army regulations required an in. 
vestigatian of his military associates and prior.to.service 
associations to corroborate his admission. Sincethis had not been 
done before his discharge, the Army failed to follow its regulatidns 
and he asserted that his dischargewasinvalid. Calling this charge 
"chutzpah to the nthdegree" thecourtrapidly applied theprmciple 

IV. INADEQUATE PROCEDURES FOR MAKING 
ADMINISTRATIVE DETERMINATIONS 

of estoppel." 

THE MAXFIELD ALLEGATIONS. 

Theofficer's evaluationreport(0ER) appeal system denies 
procedural due process of law. Specifically, the Depart- 
ment of Army Special Review Board in ruling on claimed 
substantive errors inOERsdoesnotaUowforthepersona1 
appearance of the appellant and does not release the basis 
for its decision to the appellant.2' 

THE RULE: 
If the indruidual rights at stake in anadminrstratruedeter- 
mrnation are constitutionally protected by the due process 
clause, then the applicable procedures for reaching the 
determination must a t  leastprouide for timely notice and 
an opportunity to be heard. Procedures more elaborate 
than this minimum due process may be required in Q P  
praprrate circumstances. 

"Procedural" administrative dueprocess oflaw is oneofthemost 
difficult legal concepts with which any lawyer works today. Any ef. 
fort to treat t h e  subject a s  briefly a8 in this article must be 
somewhat suspect and views expressed shouldberecognized a8 the 

Zfi W m v  Cmred Stares. 474 F.2d 617 iCt. C1 1973). aecord,Alston v.Sehlesmger, 3M 
F Supp 63; (D. Maas 1974): Srener v United States No. 174-72 iCf CI, June 2 5 ,  
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generalizations they are. This very difficulty, however, has  led to 
numerous legal articles which usually conclude with the following 
quotation from the Supreme Court: "Thevery natureofdueprocess 
negates m y  concept ofinflexible procedures universally applicable 
to every imaginable situatiad'28This approach epitamizesthedif. 
ficulty ofdeveloping a legalmethodology in thisarea andresultain 
dealing with procedural due process in administrative deter. 
minations virtually an a casebycase basis.29 The following two- 
step approach is offered a s  a guide for analysis of procedural due 
proteas issues for military lawyers. 

Step one concerns the fundamental inquiry whether the ad. 
ministrative determination concerns a constitutionally protected 
individualright. Court decisions currently identify three categories 
of protected individual rights: 

( a )  property rights ( e g  welfare payments.' rnonthl? pabments to 

paroie revocation, suspended 

result ( e  g , suspension from 
person as an  excessive drinker by 

publicly pasting his name, characterization of militsrr service 
as less than honorable on a discharge certificate"') 

While this first step is usually referred to as a balancing of public 
interest and private intereet, it seems more accurate to view this a s  
a n  assessment of the fundamental nature of the individual right 
rather than a comparison of values between what the individual 
has  a t  stake and what i t  costs the Government to provide a t  least 
minimum procedural protections. If the legal analysis shows that  
the nature of the administrative detennination involves con- 
stitutionally protected property or liberty rights, then somefom of 
procedural due process is required and a summary determination 
by the decision maker will not satisfy the constitutional require 

, 

the next-of-kin of soldiers missing m action ( M I A  ' ? ? :  

sentence ordered executed 

Cafeteria & Restaurant Workers V. McELoy, 36i U S 886, 895 11961). 
For amassivefreatrnentofthe''cas~ b) case"epproach toproceduraldueprocess 

of Isw m admuishatwe determinations ser logge ,  An Ourruieu of Adminiatratice 
Due Pioceaa, 19 VILL. L REV. l(19731 

Goldberg V.  Kelly. 397 U.S 254 (1970). 
McUonald v McLucss. 371 F Supp. 831 IS.D N Y 1974) (three judge court) 
Morrlssey \,. Brewer, 408 C S 471 (1972). 
See generoily Young. Due Pmcaaa ~n Military Probation Reuomtcon Has 

Morriaae? Joined the Seruice?. 66 MIL L REV. 1 11974). 
Goss v Lopez, 419 U.S 565 11976). 

'lWiseonsin V.  Consrantmeau. 400 U S  433 (19711. But e i  Paul v Davis,  96 S.Ct. 
I165 (19761. 
'i Sma v Fox 492 F 2d 1088 (5th Cir 19741. 

' 
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ment 
Once it 1s concluded that  a protected pnvate right is mvalved in 

the administrative determination, then the second step in the 
analysis 1s to determine what process IS "due." Par t  of this analysis 
IS emy. Once a protected right is in issue. then a t  least "minimum 
due process'' asdefined by the SupremeCourtisrequued,Thiscon. 
sists of timelr notice and an opportunity to be heard by personal 
appearance before the decision maker.?. Whether more than 
minunun due process is required is a more difficult matter. The 
considerations and policy factors that  enter into this analysis are 
more truly a balancing of the competing pnvate and public in. 
terests. Listed below are the five key policy considerationsthat app- 
ly t o  this balancing ofmterests. Each is followed by comparativeil- 
lustrations of the basic nature of the consideration in a military 
context. The first exampleforeachpolicycons,derationdescribesa 
situation mitigating toward fewer procedural protections. The 8 6  
cond rntroduces factors that  indicate thatgreaterproceduralrights 
are appropnate: 

(a) 'Vatwe of  priuate right-revocation of post exchange 
privileges a s  compared to revocation of entitlement to 
PaSments made to MIA dependents. 

(b) S f a t u s  o f  respondent-college student/commissioned officer 
a s  compared to welfare recipient/low-rankmg enlisted per- 

(cl T>pe of procedure applied-an adjudicatory or fact.fin&ng 
proceeding such as a line-ofduty determination a s  compared 
to adversary procedures such as enlisted administrative 
elimination for misconduct. 

(d) Yecessity for prompt action-relief from command dunng 
combat a6 compared to expulsion of a West Point cadet in 
peacetime. 
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(e) Cost 07 burden on the Gouernment-providing noticeand a n  
opportunity to submit a written statement prior to a bar to 
reenlistment as  compared to providing notice and opportuni. 
ty to be heard with counsel prior to determination that  MIA 
dependents are no longer entitled to pay and allowances.aB 

After assessing the foregoing factors the due process options are 
considered and the appropriate level of procedural due process 
applied to the facts. While by no means the exclusive way of 
organizing due process options, the following is submitted a s  one 
way of viewing increasing procedural options that could be p i 6  
vided far administrative determinations involving protected in. 
dividual rights: 

Option I -"minimum due process" (timely notice and oppor. 
tunity to be heard). 

Option I1 --I plusright to callwitnessesandintroduce evidence. 
Option 111-1 and I1 plus right to counsel. 
Option IV--I, I1 and 111 plus formal hearing before a n  impartial 

This two-step analysis of procedural due process should serve as  
a framework within which to analyzemost conceivable situations 
which will require a judge advocate to render a legal opinion. A 
matrix of several adverse administrative determinations affecting 
enlisted personnel which contains key information on the 
procedures for each type of action is noted.38 It is interesting to 
ponder how many of these provide procedures that are adequate 
based on the foregoing analysis. For example, considering what is 
a t  stake for themilitary member in a security clearancerevocation 
determination, are the current procedures which donot afford even 
"minimum due process of law" a s  defined in this article a d e  

decision maker (to include record, review, appeal). 
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quate?40 
One of the most interesting implications of the promotion litiga- 

tion is that  it coneerne a relatively new area of individual rights- 
those that  concern employment status. I t i s  one thing taprotedin.  
dividual rights when an agency takes administrativeadion essen. 
tially punitive in nature (e+., reduction far inefficiency, ad. 
minishative reprimand, adverse efficiency report), but altogether 

C i  Greene Y McElro). 360 U S  474 11959) 
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another when the issue borders on a right to government emplay- 
ment and active participation in the promotion selection process. 
The notion of a guaranteed job and advancement on the job is a 
new one in this society and a highly questionable area for the 
courts to attempt to control through the due process clause. 

V. ABUSE OF DISCRETION 

. 

L 

THE MAXFIELD ALLEGATION: 

The Secretary of the Army abused his discretion when he 
voided the Majors list recommended by the promotion 
selection board convened in January 1974 and convened a 
second board to reconsider promotion selections with an 
emphasis on youth." 

THE RULE: 
Administrative determrnotions which ore u t h i n  the dis- 
cretionary authority of military officialsgenerally are not 
violative of administrative due process of law a s  abusrue 
simply because the individual concerned drsagrees u t h  
the result, or a different determination LS more logically 
sustained by the facts. Only if the determination is ar- 
bctrory and  capricious or concerns a questron of the 
mrlrtary status of a n  individual willdueprocess standards 
be applied. 

Abuse of discretion as  a violation of administrative due process 
of law is the newest concept in fairness in reaching administrative 
determinations. As such it is the least well defined aspect of ad. 
ministrative due process of law and is further confused by the f r e  
quently cited proposition that purely discretimaw actions of 
military officials are not subject to review by the federal courts.'> 
Thequestion then becomes: Ifaputativeright is notenforceableat 
law, is i t  a right a t  all? 

While no one has very clearly answered thequestion whether in. 
dividuals are entitled to beprotectedfrom abuseofdiscretion under 
the guise of administrative due procem of law, certain broad prim 
ciples can be identified for the purposes of analysis of military ad. 
miniatrative determinations. 

First. the federal courts are sensitive to any situation in which 
theplaintiff alleges that themilitary isillegally exercisingjurisdic. 

j BriefforloPlavltiffat14,Maxfieldu C a l l a w a y , C ~ l S o  K i i 5 O l t O  Md .Sepr 
24, 1975). 
49 € 8 ,  Mmdes v Seaman 501 F 2d 175 15th C Y .  19741. Seeganeroiiy Peck supra 
"Ole 7 
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tmn over h i m  The well established procedure of cellaterally at- 
tacking the junsdiction of a courtmartial through habeas corpus 
petition is the best example of this sensitivity.i'This judiaal at- 
titude 16 also apphed to noncriminal situatianswhen theindividual 
alleges that he is illegally being forced to serve as a soldier ( i .e . ,  he 
claims to have no military status)." Thecurrent situation in which 
admimstrative discretion is most frequently challenged on a 
jurisdictional theory concerns alleged unfulfilled recruiting 
promisesin enhstment cantracts.ls I t  is well established thatif the 
plaintiff can show that  the military officials have erred in their ad. 
ministrative interpretation of the enlistment contract, the courts 
will order the military to release the individual from military con- 
trol and jurisdiction. The administrative due process of law stand- 
ard applied for abuse of discretion in these situations is de novo 
review of the facts in terms of standard contract law.46 

Conscientious objector applications are the second situation m 
whichabuseof discretionhasbeen successfully assertedas a stand. 
ard of administrative due process oflaw."Ittooisfundamentally 
jurisdictional in nature in that  the applicant is resisting a military 
service obligation. The "any basis in fact" standard is thewell es. 
tablished test for abuse of discretion in evaluating an  ad. 
ministrative determination to deny a conscientious objector 
application. At one point prior to theVietnam War era this testwas 
literally applied by the courts. If there seemed to be any reason at 
all to support the denial ofthe application by the military officials, 
it was sustained by the courts. By the end of the Vietnam War the 
"any b a a s  in f ad ' s t anda rd  forevaluation ofthe exerciseofdiscre 
tion had became considerably more strict. No longer was the 
military successful in cases in which the conscientious objector 
application was administratively denied because therelipaus con- 
viction had been recently acquired, had occurred shortly after the 
receipt of orders to the combat zone. or the applicant had received 
considerable educational benefits at military expense prior to ac- 
quiring religmus convictions incompatible with military service. It 
hernme necessarv to base administrative determinations on a ...-~ ~ ~~~~ ~ 

logcally connected and factually supported finding relating direct. 
iy to the sincerity of the professed religious beliefs.48 
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While this higher discretiunary due process standardimposed by 
the courts may nut seem unreastrnnhle upon first consideration, ~n 
the context of the typical conscientious objector case i t  was ex- 
tremely difficult for the military nuthmitws to prevent fraudulent 
upphcntions Whatwns intended to pr~, tect ; Iminuteolementofour  
society becume with the higher btnndard fur review of ahuse of ad- 
ministriltive discretion a convenient wily to uvoid military service 
Under the stricter udminiatrative requirement a mildly clever ~ n -  
dividual could easily fahncute ti r e l i g ~ u s  conwction entitling him 
t u  cunscientious objectur status. "Circumstantial evidence." ex- 
perience, common sense. and evduation of an applicant's 
demeanor were all severely diminished ins factors that could 
legitimately be relied upon by n military official ~n exeriisiny dis. 
cretion. The transformntim of the " m y  hnsis ~n fact'' test into a 
plenary review of the factual hasis of an adminiutrsitive d w - m n  
exemplifies how the application of due process nChts to dis- 
cretionary determinc&ns ran  effertively m.tkc th,,judicial. rather 
than the executive hranch. the decision m.ikcr 

The third situation in which the courts hav 
force a due process right to protection Irom ahu 
cems those cases in which the Government ha 
tion as to make the result of its actiirnti uncm 
case IS Xabrnson u. Xesor" where the A r m y  tic 
from a warrant officer hospitalized with known mental  problems 
and separated him from the service with J discharge under other 
than honorable conditions Uponjudicitrl chullenre the court found 
this to be such a flagrant abuse of discretion as to hecome an  ". 
overreaching leap inti, the ahritrary and Inequitable"' and a 
denial of due process iiflaw." Simply stated. thecourts will n i i t~g -  
nore a blatant abuse of discretion. :and judge ndvircates must at 
times protect a commander from himself 11s pmntinp out ad- 
ministrative determinations vulnerable t o  at tack a s  abusive .> 

While weeping concIusions cannot he reuched ~n ahuseofdiscre 
tion cases. the situation may be summanzed AS follows Thecourts 
have not been eager to review the exercise cif discretion by military . authonties and to date have enforced tin administrative due 

. 

, 
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process of law right consistently only in those discretionary 
situations in which the determination concerned military status 
Uurisdictiun) and when thecourt felt thedetermination was in error 
to the pomt uf  becoming arbitrary and capricious. If there is a 
trend. it I B  to a broader scope of review ofdiscretionary actions and 
correspondingly a greater administrative due process of law protec. 
tion from erroneous administrative determinations.'l 

VI. CONCLUSION 
The litipstion challenging the Army promotion system is 

currently a t  a standstili while the Army Board far Correction of 
Military Records (ABCMRI attempts to apply an  administrative 
remedy tu the situation."' Whether the ABCMR will beabletomoot 
this litigation IS probably the greatest chalienge it has  ever had. 
Regardless of the outcome of the Maxfield case, however, all 
militam lawyers can apply the administrative due process of law 
pnnciples raised in this litigation as a useful methodology for 
reviewing Army administrative determinations. When properly 
followed, these military administrative due process of law stand. 
ards assure that administrative determinations serve the official 
purpose intended yet honor the fundamental nght  of a11 soldiers to 
be treated fairly .. 

S c m  Ilentrm \ Secretnrv 4 h i  P i d  21 19th Cir 197 I 1  foran examoleoffederal court 

......I".. 
4 M n x f i e l d  \ Callnua) C I \ ~  N o  K 75-501 in M d  Sepl 21 19751 
'' l r o n i c a l l i  Mnxfield w a s  srlecled for prornofm b y  the next M a i m  promotion 
ieleetion board For o b i l o u s  ieamns this doer nol ssriafy M a m i  Maxf ield 'n C O ~  
plsmis  w t h  the syilem 



NOTE 
REQUESTS FOR TRIAL BY MILITARY JUDGE 

ALONE UNDER ARTICLE 16(1)(B) OF THE 
UNIFORM CODE OF MILITARY JUSTICE* 

The accused in a courtmartial may choose to be tried by judge 
alone,' waiving his right to trial by a court composed of members, 
justas hiscivilian counterpart may waive hisrighttoajury trialin 
a federal district court.' Article 16 of the Uniform Code of Military 
Justice provides tha t  a n  accused may be tried by military judge 
alone 

h o h m  rhc mu11 I X  ra~srnhltd t h e  accuxed. k n i w m y  the ident i fy  a f the  
r n ~ l ~ t . ~ r y  Judge r n d  u h r r  n~nru lonp w i h  dufrnxe ermnrel requests ~n 
vrmne  ,I ~ w r l  i rrmpmr4 (mlg nl a mhiary iudwand the mil iraiy judge dp- 
p r o v n  l t h i  ~ L ~ Y ~ I I I  

Despite Its appaient s impln ty ,  this portion of Article 16 h a s  been 
the subject of much litigation. 

In intorpretingthisstatutory language, mditary courtshavecon. 
cluded that  courts-martial lacked jurisdiction to try caseswhereno 
written request for bial  by military judge alone was submitted,' 

nxrxprrsied herein arethrr.errfIheaulhoranddonor 
w i  id Thi, ,Judge Advocate General'a School or any 
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where the request inadvertently contained either the name of the 
accu~ed'~ OT the name of the defense counselh in placeofthenameof 
themilitaryjudge, or wherethenameofthemili tary judgewasleft 
blank on the request form throughout the t n a l -  Courtsmartial 
have also been found to lack jurisdiction where the request con. 
tained the uncorrected name of a military judge other than the 
name of the judge who actually tried the case8 In addition, the 
failure to comply with the specific provisions of Article 16 has  
resulted rn findings that  thecourt-martiallackedjurisdidiontatry 
an accused ' 

To this extent, the law is clear. Confusion exists, however, when 
there is a request in which thenameoftheoriglnallydetailedjudge 
has  been changed to thatofthe judgewhoactually tnedthecase,or 
when thenameof the judge initially has  been left blank but isadd-  
ed correctly a t  a later date A literal reading of Amcle 16 indicates 
all that  IS required for compliance IS a correct and completed re 
quest by the accused prior to assembly oithe court '1 However, the 
United States Court of Military Appeals may have rejected such a 
literal reading ~n L'nrted States u. Rountree" where the court found 
prisdictional error when "the military iudge who fundions IS 
different from the one named in the accused's request."lz At trial, 
after the military judge satisfied himself that  the accused un. 
derstaod the significance of a request for trial by military judge 
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alone, he struck the previous name from the written request and 
substituted his own. The appellate court reversed, and noted that 
under the circumstances the accused should have executed a new 
written request to meet the jurisdictional requirements of Article 
16. Althoughit isnotclearfromthecase,itappgarsthatthechange 
was made during a preassembly Article 39(a) session. Additional. 
ly, therewasnocontentionbytheaccused thathedidnotacquiesce 
in the change. Thus, under this interpretation, Rountree does not 
support a Literal reading of Article 16. 

The nonliteral interpretation of Article 16 was adopted by the 
Army Court of Military Review in United States u .  Muller.13 In 
Muller, the name of the military judge in the request for trial by 
military judge alone had been left blank. During the Article 39(a) 
session, the military judge filed the blank with his name after 
determining the accused knew who was to serve as  military judge. 
The court analogized the incomplete request in Muller to the  in. 
correct request in Rountree and concluded that reversal was 
merited. Similarly, in Unitedstates u. Finstod" theArmyCourtof 
Military Renew found jurisdictional error because the name of the 
new military judge was penned over that  of the initially detailed 
judge. 

However, in United States v .  PaschalP  the Army Court of 
Military Review approved a change of the name of the military 
judge by defense counsel, after consultetion with the accused, as  
the "legal equivalent of a new request for trial by military judge 
alone"'6 required by Rountree. The court distinguished Paschal1 
from Finstad, and sustained the conviction, because unlike the 
situation in Finstod, there was information available as  to "when, 
by whom, and under what circumstances the appellant's request 
waB changed.">' Although in Paschal1 the court distinguished 

'46C M R 889IACMR1972),oecoid,UnitedStatesu,Robinson. 46C.M R.846(AC- 
MR 19721, where the court relied upon Rovntiee 88 authority to flnd lack of junadle. 
tion when thenameof  themilitaryjudgewa.linedoutandthenewnameinsened. 
Although the accused had mmated the change, the CYYR dated  that Roblnson 
should have executed B new request. Id at 847. 

3 45 C M R 613 IACMR 19721 
% 49 C M R 181 IACMR 19741 
6 Id at 162. 

Id Although in Finsrod the CDYR intunate4 that  pslt of the reason for ~ o v e r ~ d  
was the military judge's failure to inqulre info the arcumsfances of the change, 45 
C M R BI 614, and although this intunation was repeated m P a m h d l ,  49 C M R. at 
162, it IS suggested thatwhatmusthavebeendet-inativewasnotthojudge'ain. 
qwry or hm failure to m q u m  but rather the wallability of information relating to 
the ciicumsmneee a i  the chsnge This eonclusim necessarily follows because 
Pasehallelseuhere plainly states that at t n a l  "namentmn wmmade of thealtera- 
lion'' b) the m h t a r s  judge United States v Pasehall. 49 C.M.R l n l ,  182 (ACMR 
1974) 
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Finstad, it made no mention of Muller, despite the f a d  that  in 
Muller the information as  to "when, by whom, and under what cir- 
cumstances the appellant's request was changed" wa8 fully 
available. The Paschal1 and Muller caBes thus appear contradic 
tory.ld 

The Navy Court of Military Review also has  attempted to deal 
with the issue of whether a military judge has  been properly idem 
tified on therequestforbench tria1.h UnitedStatesu.Sigala,'sthe 
Navy Court,in dictum,20foundnolegalsignificanceinwhetherthe 
name of the military judge was entered before or after the accused 
signed the request, so long as  the completed request wassubmitted 
before assembly ofcourt But in UnitedStntes u.  Boatwright," the 
Navy Court of Military Review found jurisdictional error when the 
military judge corrected the name of the judge on the request, 
although this wasdonedortng theArticle39(a)sessionwith t h e a p  
proval of the accused, and despite the accused's acknowledgment 
that he knew who was to be judge when hesigned therwuest.Thus,  
as with the Army Court of Military Review, decisions ofthe Navy 
Court of Military Review on the issue are not entirely in accord. 

It is doubtful that the issue ofwhat constitutesproper identifica. 
tion of the military judge on the request for trial by judge alonewill 
be fully settled until the Court of Military Appeals addresses the 
issue directly. Until such time, the following proposal is suggested 
as  the best resolution of the issue. According to the Senate Report 
which accompanied the MilitaryJusticeActaf1968, when waiving 
trial by military jury under Article 16 "the accused is entitled to 
know the identity of the military judge and to have the advice of 
counsel" before he makes the request.zz Where therequest for trial 
by military judge alone does not refled that theaccused knows the 

3 That ~n Paachall there wasachangem rhename. and ~n Mdiorthesddition ofthe 
name to a blank, should naf be distinguishing. In United State. v Brown. 21 
U S  C M A 515 518. 45 C M R 290,292(19721. theCovrtofMihtsryAppealsnotcd 
that "(rlarhei plamly stated there 1s no manliest d~fference betwen entering the 
nsmeofa  different judge than thaterroneovslysetforthIn tb:wnttenrequeet,asin 
Rauntire. and failing to enter the name of the judge at sll 

Likeuire, there should be no manifentdliferenceifthejudge'anamDle enwedma 
blank That in Pmeholl  the defense counsel made the change, and m Mulbr the 
judge acted. should also nor distinguish rheeases. especially sinmmboth mstanoes 
the accused was aware ofwhat WBB tianspvmg andm bathmstancea theactmnsoe- 
curred pnar to assembly. 
' j  4 i C  M R 191NCMR 1973) TheArmy CourrofMll i taryRe~ewfoUawedLgo~m 
United States Y Tumer. SPCM 10141 rACMR23Mayl9i~iiunpubliahedopm~anl 
2 l h s  was dictum because the  COY^ found that. even prior to the Article 39bI  ~ e s  
smn. the request had been completely filled out 47 C M.R. at 21. However, the M 
plication of the  COY^ 18 clear. 

' ? S  REP So 1601.90thCong 2dSess 11965 i . repmfed inUS CODECONC.&AD 
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identity of the military judge, there is clear jurisdictional error if 
the military judge nevertheless accepts the request and then 
assembles the court. However, if the military judge, with the ap- 
proval of the accused (who has  counsel available to him) correct8 
therequest, and then accepts the request and assembles the court, it 
seems plain that the requirements of Article 16 and the Senate 
Report have been met. There is nothing in either Article 16 or its 
legislative history which would indicate that more than one re 
quest is impermissible. Furthermore, since the Court of Military 
Appealsstatedin UnitedStates u.Dean~3thatitis"notfreetoalter 
a plain requirement of the law [which requires a written request for 
trial by judge alonel,"2' neither should this other equally plain re 
quirement of correct submission prior to assembly be altered. Since 
the military judge has  been vested with discretion to either accept 
or deny the request, and with discretion to deny withdrawal of a r e  
quest previously made,g5 it follows that he has  the discretion to 
accept a request after it has been previously denied. Ifthemilitary 
judge accepts a faulty request without carredion, jurisdictional 
error results; the proceedings are void, and no prejudice can result 
to the accused. If the military judge accepts the request after mak. 
ing appropriate changes, then he isnotonly acceding to  thedesires 
of the accused, but he is also furthering one of the principal pur. 
posesformaking benchtrialsavailable, thatis,permittingsoldiers 
who would otherwise serve on the court to perform their normal 
military duties.2' Jvrisdidional abjection to this approach would 
risk elevation of form over substance. 

If this is the best resolution ofthe issue, then Rountree should be 
reexammed to determine if any amelioration is possible. In 
Rountree, the military judge apparently unilaterally corrected the 
name of the judge on the request without consulting the acnrsed.2' 
I f th i s i sv iewedas  thetruegroundforreversa1,thenthedecisionin 
Rountree is entirely compatible with the suggested resolution, 
although the intimations of the opinion would be somewhat 
narrowed. The Navy and Army Courts of Military Revlew 
decisions in Sigaln and Paschal1 are entirely compatible with this 
approach, although the decisions in Boatwrrght and Muller are 
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not In L'nitedSfares L Deon ._ uhere there u a s  no  %r.t!e- 
DPan."wheretherewasno Wntten request ofan! kind theCourt c i  
Milnary Appealsstated that iftheelec!ion 1 2  uaivctrial b?ac,.rt 
composed of members weremadeafter thecourt wascalled toorder, 
the proper procedure would be to recess the court whlle therequest 
wa8 executed in witing.*9 A recess is entirely appropriate when 
there is no mittenrequest. In  Rounfree, however, this cautionary 
advice apparently was used a s  authority for the proposition that  
when the judge who functions isdifferent then thejudgenamedon 
the request, the accused must execute a new request.jOAgain, there 
is minimal conflict. Under the suggested view, the accused has  
effectively executed a new request when the military judge or the 
defense counsel makea the appropriate corrections prior to 
assembly and with the approval of the a c ~ u s e d . 3 ~  Here, unlike 
where there 1s no  wi t t en  request, there should be no need for a 
recess. 

Of course, the best approach to the problem is to avoid it com- 
pletely byensuringthattherequestfortrialbymilitaryjudgealane 
is correct prior to the fvst  session of court. If this is not possible, a 
completely new request executed during recess would also clearly 
meet jurisdictional requirements. But, if fairness to the accused 
and the warding of Article 16 are controlling, there IS n o  reason 
why, assuming the accused approves and has  counsel available, 
the military judge should not be able to correct the request in open 
court 

WILLIAM R.  BALDWIN 111'' 

' ' ~ O U S C M A  212 I ~ C M R  i z 1 1 m  
'l Id st 214 4 3  C M R a1 i s  1lSiOi 
' 21 C S C M A 62, 44  C M R 116 

If need be. a n s l o ~ s  can be made to aieney law where the military judge and 





terrorists to Teacue kidnapping victims Thlrd World states permlt 
acts of terrorism a s  "selfdetermination" or "anti.colonialism " 

Sociahst states find terrorism a natural part of their theory of 
revolution. I f  there is to be SUCCBGB in limiting terrorism or maklng 
it less brutal, it is by not trying to approach it in its widest sense 
where there may never be any international agreement. It 1s better 
to seek particular limits in areas where agreement may be found. 
as m an  agreement outlawing the mading in the international 
postalsystem of bombs or explasivesor the lmitatlonof access to 
materials which might be used to construct atomic weapons.Thm 
is the suggestion made in the last chapter of the bwk ,  and i t  might 
well sum up the convictions of all the contributing wnters. All the 
viewsofthe various statesin theinternational communitymustbe 
considered before anything can be accomplished to regulate 
terrorism. Given a broad understanding of thedivergent n e w s ,  the 
international community must then attack those specific areas in 
which a consensus can be achieved. 

Bailey, Thomas A., and Ryan, Paul B., The Lusrtanra Disaster 
New York: The Free Press, 1975. Pp. 372, bibliography and index. 
$10.95. 

Thomas A.  Bailey, and Captain Paul B Ryan, U.S. Navy 
Retired. have combrned their energies to refute recently revived 
contentions that the Lusttanlo sank in only eighteen minutes 
because she carried a cargo of secret explosives; that she was an  
offensively armed British ship of war (after all her silhouette had 
appeared in the 1914 version of Jane's Fighting Shrps); that 
Winston Churchill conspired to have her sunk in order that theUni .  
ted States would be drawn into the World War, and others Both 
authors are presently associated with Stanford University, Bailey 
is Byrne Professor of American History, Emeritus. and the author 
ofbooks on diplomaic historyandRyanisaResearchAssociateat 
the Hoover Institution on War, Revolution and Peace. In  the 
preparation of this exhaustively researched and well documented 
work (copious notation guides readers to the authors' sources), the 
authors consulted British Admirahty records, briefs and other 
records from the liability litigation spawned by the Lusitanra's 
sinking, and a collection of correspondence and archival materials 
collected by the Hoover Institution 

While thepnmary focusofthe book is thedebunking ofthemyths 
which surround the ship's destruction, readers with an  interest in 
international law w,llappreciatetheauthors'treatment ofthecorn. 
plimentary illegalities of the British practice of mining large POP 
tions of the North Sea and the German interdiction of the waters 
surrounding Great Britain and Ireland by the threat of sinking 
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even unarmed enemy merchantmen which venturedinto that area. 
These international law problems are not viewed in isolation, but 
rather are tied to the warring states' preceived economic and 
military requirements. In conclusion, theauthors somewhat sadly 
remind us that  the system which provoked the sinking of the 
Lusitania on Mav 7 1916 did not vanish with the Treat" of Ver. 
sadles a rough equivalent reappeared in the conduct of Wbrld War 
I1 submarine operations against merchant ships Through their 
analysis of both the situation aut of which the Lusitania's sinking 
arose and the particular facts of that tragedy, the authors give us 
cause to ponder the future ofconventianalrulesfor submarinewar. 
fare. 
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