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I. INTRODUCTION 

The Congress of the United States currently is engaged in the 
most comprehensive and thorougheffort ever undertaken tarevise, 
reorganize and recodify the nation's federal criminal laws. The 
revhion began in 1966 when Congress created the National Cam- 
mission on Reform of the Federal Penal Laws to review existing 
federal criminal statutes and to recommend legislation for im- 
proving the federal criminal justice system. The Commission sub- 
mitted its report and recommendations to Congress in 1971 and 
soon thereafter Congress commenced hearings on federal criminal 
law reform. 

In rewriting the country's criminal statutes, Congress has  con. 
sidered the recommendations of the Cornmission, as well as hun. 
dreds of additional proposals for change submitted by interested 
parties throughout the country. Now, after years of study and 
many months of congressional hearings, a new federal criminal 
code has  been drafted and is being considered by members of Con- 
gress in the form of legislation entitled the "Criminal Justice 
Reform Act of 1975."1 

The proposed Act stands as  a detailed compendium of criminal 
law reform measures and represents a n  endeavor on the part of 
Congress to establish a complete federal criminal code within title 
18 of the United States Code. In addition, the recommended legisla. 

x S. 1.94th C o w ,  l i t  Sese (1975Xhereinafter cited as the Cnminai Juahce Reform 
Act of 1974 The proposed Crimmal Justice Reform Act of 1976 was intraduced m 
the Senate by Senators MeClelian. Hruska. Bayh. Eastiand. Fang, Griffin, 
Mansfield, Mosa. Scott. Taft and Tower on January 15, 1975 and referred to the 
Senate Committee on the Judmarv The same Act was Intraduced ~n the Hnuar nf 

CdeReform Act of 1973 introduced intheSenareon Janusry 4.1973 as S.1. See S. 1 
93d C o w ,  1st Sees (1973) 
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tion also contains many novel provisions andinnovativereforms.' 
One of theexciting new changesindudedin therevisedcodeis B set 
of provisions providing for extraterritorial application of the 
federal criminal laws.3 Under the new extraterritorial provisions. 
the jurisdiction of the federal Judiciary will be expanded to permit 
federal courts to trycasesinvolving Americancitizens who commit 
criminal offenses i n  foreign countries. 

The need for applying federal criminal laws overseas has  become 
increasingly apparent m recent years, a6 the number of American 
citizens living and travelling abroad has  increased significantly3 
and as  the number of criminal offenses involving Americans 
abroad has  grown dramatically. Unfortunately, current Cnited 
States Code provisions, as a general rule, do not permit federal 
courts to  exercise jurisdiction over Americans living and travelling 
outside of the United States. Because the federal courts usually do 
not have jurisdiction over Americans in foreign countries, most 
federal crimes committed by American citizens overseas cannotbe 
prosecuted in the United States To correct this anomaly, special 
provisions providing for the application of federal laws outside the 

1 1 9 i O i  See d.0 Heoringe on the Report o i  the ,Vatatronoi Commission on Reform o i  
fhe fedeiol Ciiminol Code Before the Svbeomrn on Criminal L o u  ondPiocedures 
o i  the Senate Comm. on the dudrcrarv 92d Cane 1st Sess u t  I at 53 (19711 
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territorial limits of the United States are included in the proposals 
to reform the federal criminal code. 

Enactment of the proposed provisions providing for application 
of the federal criminal code owmeas will greatly improve the ad- 
ministration ofjustice within the federalsystem. Oneadvantage to 
the new legislation is tha t  serious crimes committed by American 
citizens outside the territorial limits of the United States will be 
subject to prosecution in federal district c0urts.j A further advan. 
tage is tha t  Americans tried in federal courts for committingcrimes 
overseas will be entitled to constitutional protections and 
safeguards which would be denied them ifthey were tried in foreign 
courts.6 In addition, the proposed provisions will eliminate incon- 
sistencies in the application of the federal criminal laws overseas' 
and should do away with many of the difficulties experienced by 
American iudues i n  determinine which federal criminal statutes . I  
Congress intended to be applied outside 
United States.? 

the territorial limits of the 

While there are numerous advantages to the extratenitorid 
legislation proposed, there also are m m e  disadvantages. One ma- 
jor disadvantage in the proposed legislation is its failure to provide 
means for enforcement of federal criminal laws beyond the bound- 
aries of the United States.nAfurtherdisadvantage, and onenot yet 
discussed in the public hearings held a n  the new federal criminal 
code, concerns the impact of the extraterritorial application of 

3 Note. Ezfrofm~toiioi Jurisdictran . Ciiminal Law . Eztraterritonal Reach of 
Proposed Fedrrai Criminal C o d e .  Gowmment  E m p f o y e ~ s  Abroad. Conduct En- 
dangering Certain Interests of the L'n~lrdStafrs Section208 of fhePrnpmid.%w 
Federal Criminal Cade,Noiionol Commission onRefoiormofFedrrol Ciiminal Laws, 
Fmal Report, 13 HlRI  I N T L  L J  346, 355 I19721 [hereinafter nted as E x -  
trotericiarial Junsdiecmnl See Reid v Covert. 354 U S  1. 6-14 119671 

D Ertroteiiitnrioi Jurisdiction supra notes, at 362 

8 U'ORKIUGPAPERS suma note 7 ,  at 71 

B Extraleirrfonaf Juiadicfian, w p r a  note 5. at 356.59 Arelated dlaadvantage con. 
cams the existence of extradition treatres and the failure ofthe Iegrslatmn to deal 
with enstmg treaty pmnsmns which will hinder succeasfvl enforcement af federal 
law inforeign countnee Forsd~scussionafthiaproblema.eH~.iings,svpronate2. 
pf. X. at 1419.26, 
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federal law on the operation of the military criminal justice system 
over seas:^ 

Most certainly. enactment of the proposed legislation providing 
for extraterritorial jurisdiction will have a significant impact on 
the administration of military justice outside the United States 
First, the return of substantial numbers of American soldiers 
assigned overseas to the United States for prosecution of nonser- 
vice connected offenses willcreatemajor logistical problemsfor the 
military system. Secondly, the necessity of having to process re- 
quests from civilian authorities for assistance in the investigation 
of civilian and nansemice connected offenses will place substantial 
burdens on the armedservices, in addition to raising questions con- 
cerning the use of military personnel to enforce civil laws over.seas. 

Because of the importance of maintaining discipline among 
American soldiers assigned outside of the Enited States. and in 
view of the reduction in the number of armed forces personnel 
stationed abroad. any limitation on the exercise af military 
jurisdiction overseas and any use of military personnel by civilian 
authonties to investigate civilian offenses committed overseas 
should be considered carefully. Under the legislation presently 
proposed, the potential far misuse of military investigatory per. 
sonnel by civilian authorities and thereturn to theunited States of 
substantial numbers of American servicemen for prosecution are 
realistic possibilities. In order to avoid problems in these areas, 
Congress must expand the provisions of the proposed legislation to 
pernit  the military to exercise jurisdiction over nonservice can- 
nected offenses committed by its members overseas, and expressly 

I Beciionr i o i ig !  and 2058 a!(?) of the Cnminal Justice Reform A c t  of 1975 pinride 
for the contmued operntian of the rn~hraw c n m ~ n s l  iumce rjrtem aiersear Sectmn 
204(gl c a n t a m  a n e ~ ~ m i l m ~ ) .  excaptionelavaenorfoundm anyoi the  previousex 
trsremfonsl provisions submitted t o  the Congress S o  explanation exists as to x hy 
the milirari exception clause was included ~n thisiernon afrectmn 204W Theonly 
comment made ~n rha heannga pnor t o  the addinan of themilitary exceptm clause 
t o  r e c t m  204181 UBQ the fallowing 

. . . .  . . .  : - .  . . . . . . .  . . . . . . . .  . .  

. .  I -  . . .  . . . . . . .  '. . 

clause to sectlo" 204lg8 
Other than the aboie starernent nothing has been published I" the hearings con. 

cermng the impact of extiaterntonal i u n i d i c t m  on the admlnistrafion of military 
!"SflCe Olereeab 
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authorize military personnel to investigate federal offenses in. 
volving American civilians i n  foreign countries. 

This article recommends tha t  several changes be made in the 
proposed federal criminal code. The changes suggested are consist- 
ent with the purpoee of reforming the federal criminal laws and 
tend to supplement the present proposals. To fully comprehend the 
significance of the recommended changes, it is important to un- 
derstand the need for extraterritorial application of the federal law 
and the type ofextraterritarialjurisdiction legislation presently be- 
ing considered by the Congress. In  addition, it is necessary to ex. 
amine the effect of the proposed provisions on the administration 
of military criminal justice overseas and the nature of existing 
legislation denying civilian authorities the use of military per- 
sonnel far civilian law enforcement purposes. After reviewing 
these matters, the weaknesses i n  proposed extraterritorial jurisdic- 
tion legislation will be discussed and ways of strengthening the 
legislation will be suggested. 

11. FEDERAL CRIMINAL LAW REFORMS 
A .  THE GROWTH OF THE FEDERAL 

CRIMINAL LAW 
Defining federal criminal offenses and prescribing procedural 

nghts  guaranteed by the Constitution tothose accusedofviolating 
the federal law has  been a responsibility assumed by the Congress 
since the founding of the United States in 1789. Indeed,it was soon 
after the ratification of the Constitution that the First Congress of 
the United States passed the Crimes Act of 1790.11 Under the 
p r o n s ~ o n s  of this Act, 19 offenses including treason, murder, 
piracy, bribery, forgery, larceny, and obstruction of process were 
made crimes againsttheUnitedStates.Alsounderthe Act, persons 
charged with committing such crimes were guaranteed the rightto 
a copy oftheindictment,therighttoalistofthejury andwitnesses, 
the right to  stand mute, and the right in capital casestacompel the 
attendance of witnesses. 

Since the PassageoftheCrimes Act, Congress hasrespondedto B 
growing society's continuing need for greater protection by enact. 
ing numerow cnminal statutes. The Crimes Act of 1790 contained 
19 criminal offenses. Today it is estimated that well over 2600 

I Act of April 30. 1790, ch 9. 1 Srst 112 The purpose of thlr early statute was to 
define acts oimiiconductfhatcould be tned  byrhefederalcounsandtaIdentif~im- 
porranr procedural nghts guaranteed t o  persona accused of violating the pmwsiona 
of the statute 
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cnmmal  offenses are contained in the Statutes at  Large.lZ These 
figures represent not only a n  expansion in the number of offenses 
made punishable under the federal law, but they also reflect a sub. 
stantial increase in the exercise of federal junsdlction over 
criminal offenses a s  well as  a significant growth in the complexity 
of the federal criminal laws. 

The complexity 18 attributable largely to the manner in which 
Congress has  enacted proscriptive legislation. Traditionally, Can- 
gress enacts criminal statutes on a n  ad hoc basis responding to the 
needof the moment without regard for existing legislation or can- 
cem for grouping cnmmal laws together in one section of the 
federal code:'The lack of arational approach to the enactment of 
criminal laws and the absence of legislative craftsmanship have 
resulted in a great amount of duplication and contradictionm the 
federal statutes. In  addition, Congress' failure torepeal antiquated 
laws, along with the judiciary's development of federal criminal 
law on a case-by-case basis, has  contributed further to the con- 
fusion." 

B. PAST EFFORTS A T  REFORM 

On three previous occasions, m 1877. 1909 and 1948. Congress 
attempted to reform the federal 8tatutes.I) The primary purpose of 
these early efforts a t  reform was to consolidate the federal statutes 

.> See Act of June 25 1948. eh 645 f i t  18 62 Stat 683. uhich lists 2424 crimes This 
fiaure doer not include those cnmee included in other titles of the Cnired States 

1 See Heoringa. supra note 2.  pt I ,  at 16 
I 'ActofMarch3.18i3 ch 241 l i S r a t  579 ActofJune20 1974,eh 333,lSStar 113. 
ActafFeh  18 1876 ch 60 lBSfat 316 AcfofFeb 2?,187i ch 69.19Sfsf 240(mthe 

8 
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and to eliminate inconsistent and obsolete provisions. None of the 
major reforms, however, involved substantive or innovative 

In spite of these reforms, the federal criminal laws remain con- 
fused and disorganized. "Important criminal statutes BE scattered 
throughout the various titles oftheUnitedStates Code .... [and slub. 
stantially similar offenses are covered by B multiplicity of 
statutes.'". Moreover, contradictory provisions still exist.'e While 
6ome of the duplication and confusion has  beenintroducedintothe 
Code sincethe 1948revision,much ofitisoflongstandingduration, 
simply having been overlooked in previous reforms.1g All of this 
h a s  led one commentator to conclude that the United States federal 
criminal code is nothing more than "a patchwork of a d  hoc efforts 
to improve 19th century justice."'O 

C.  NATIONAL COMMISSION O N  REFORM OF 
THE FEDERAL PENAL LAW 

Recagnizing the great need for reform and  aware tha t  the federal 
law had  not been overhauled substantially i n  almost 200 years, 
Congress in 1966 created the National Commission to Reform the 

plepalaflon ofrheRewsedStatvfes oftheUnitedStates1,ActofMar 4,1909. ch 321, 
36 Stat 1088, Act of Jun 25, 1948. ch 645, 62 Stat 683 

Testimony of Hon. John N hhtehell. Attorney General of the United States, 
Heonngs, supra note 2. pt I. at 16 See McClellan, Codification, Reform, andRrui- 
smn The Choiisngsafo ,Madem Federal Criminal Code 1 9 7 1 D u ~ ~ L  J 663,612-85 
See also Note. Piggyback Jurisdiction an the Proposed Fedeiai Criminoi Code, 61 
YALE L J 1209 n 1119721 

- Id at 11 
Heaiinga. supra note 2, pt I, at 16 
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Federal Penal Laws.*- The Cornmission's membership was bipar. 
tisan and its purpose was tomake recommendationsfor improving 
the federal cnminal justice system.22 The duties of the Commission 
were defined specifically: 

[To] make B iul l  and complete reweu and stud) of the (;ratutori and cam 
Is+ of the United States r h i c h  constitutes  the federal system of crlmlnal 
I Y S ~ I C C  ior the purpose of formulating and recommending to  the Canprerr 
Iepislation uhich would m p r a w  the federal s?rtem of criminal JUSIICP I! 
shall be the furrher duty of the Cammiasion to make recommendations far 
r e / ~ m n  and recodgcahon a i  the e n m ~ n a l  l a w  of the L-mfed States ~ n .  
cludlng the repeal of unnecessary 01 undemrable statutes and suchchanges 
m the penal m w t u r e .  as the Cammission ma> feel better serve the ends of 
I Y 9 0 C B  '. 

Thus. the National Commission was given complete authority to 
review and recommend changes to a11 aepects of the federal 
criminal justice system. 

When theCommission met,itdecided todevoteitselfprimanly to 
the task of reforming the federal substantive criminal law." After 
three years of Investigation, research and study the Commission 
published a Study Draft of its conclusions and recommendations.?' 
Five thousand copies of the Study Draft and Working Papers were 
circulated among congressional committees. elected public af- 
ficials, federal judges. law professors and private attorneys for 
their comments and recommendationa.~6 After evaluating the 
responses and making suggested changes, the Cornmission 
published its Final Report and submitted the Report to the Presi- 
dent and Congress in January 1 9 7 1 . 2 ~  

The Commission's Fmal Report and Working Papers have 
provided the Congress with the result of extensive research and 
mme thoughtful recommendations for re fom.  The Senate Subcom- 
mittee an Criminal Law and Procedures has been holding hearings 
on the Fmal Report and its recommendations for the last four 
years, using the Report and the recommendations as the basis for 
revising and improving the federal criminal law system. If the 
recommendations contained in the Commission's Final Report are 
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enacted into law, monumental change in the federal criminal 
justice system and a considerable expansion in the scope offederal 
jurisdiction will occur. 

D. EXTRATERRITORIAL JURISDICTION 
PROPOSED 

One of the innovative proposals included in the Commission's 
Rnal  Report is a provision for extraterritorial application of the 
federal criminal cade.28 It was the opinion of the Commission that 
the federal law should be applicable to certain criminal offenses 
committed overseas, since presently many Americans who commit 
federal crimes in foreign countries cannot be prosecuted in the Uni. 
ted States.zn 

Because of Congress' failure to enact a statute setting forth "a 
clear and simple statement of the circumstances under which the 
federal government will prosecute crimes committed abroad,"30 the 
judiciarr has assumed the responsibility for defining when 
criminal offenses committed overseas are subject to the jurisdiction 
of the federal couw.31 As a result, most of the law concerning the 
application of federal statutes outside the boundaries of the United 
Staten has been developed on a case-by.case basis. To eliminate the 
confusion created by the judiciary's piecemeal approach to the 
problem of extraterritorial application of federal statutes, the Com- 
mission proposed legislation which would explicitly provide for ex- 
traterritorial jurisdiction. 

The Commission's recommendations concerning extraterritorial 
jurisdiction have been well received, and have been included as 
part of the proposed Federal Criminal Code Reform Act of 1975.32 
This expansion of federal law is necessary and i t  is certain that 
some form of extraterritorial jurisdiction legislation will be enacted 
into law when reform of the federal criminal laws is completed. 

1D FINALREPORT s u p r o m f e  17, st 21 Seenotes 160-175 and secompanr?ngtextm/io 
for a discuseion of the Satianal Commmmn's recommended ertraterritonal 
iunsdiction pmvismn 
x Srr w"arr \DP*PERS a u n m  note i at x u 1  

. . -  
tievlar statutes should be appied eatraterntonally 
P I  FINALREPORT supra nme 17, at 22 L e  a180 Erlrofsiritniial Jurisdiction. supra 
note 6. at 348-49 
32 S. 1,94fh C o w ,  lstSesr (204(1976):H.R 3907 94thCong.IstSess §204(19751 
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111. THE NEED FOR EXTRATERRITORIAL 
APPLICATION OF THE 

FEDERAL PENAL CODE 
The Commission’s decision to recommend extraterritorial 

application of the federal criminal laws was based on four factors: 
(1) the increased involvement of Americans in international af- 
fairs; (2) the inability of the federal courts to exercise jurisdiction 
over many Americamrelated offenses committed overseas, (3) the 
difficulty expenenced by federal judges i n  deciding which federal 
statutes can be applied extraterritorially; and (4) thelimiting effect 
of Supreme Court decisions denying the military court.martial 
jurisdiction over American civilians accompanying the armed 
forces overseas. While each of these factors is important, It was the 
combination of the factors tha t  convinced the Cornmission tha t  
provisions for extraterritorial jurisdiction should be included in 
any reform of the federal criminal laws. 

A. EXPANSION OF AMERICAN 
INTERESTS ABROAD 

The first factor considered by the National Commission was the 
proliferation of American interests abroad. The twentieth century 
has  seen a substantial increase i n  the involvement of the United 
States i n  international affairs; not only has  the amount of 
Amencan investment and trade with foreign nations grown 
tremendously since the turn of the century, but also the number of 
Americans travelling and living overseas has  increased 
significantly.33 The great expansion of American interests 
throughout the world has  swelled the number of Americans living 
outside the boundaries of the United States to over 1,750,000.34 Un. 
fortunately the development of American interests abroad has  
been accompanied by a substantial increase in the amount ofcrime 
committed by American citizens overseas. According to figures 
compiled by the Department of State, thenumber of Americans un- 
der detention in foreign countries on drug charges alone increased 
from 142 in 1969 to 1,361 in 1975.j5 The exceptional growth in 
American crime abroad has  caused the Government increasing 
concern and is one of the factors the Commission considered in 

9” see note 4 supra 
1, Id 
96 Cnrted SfafesUepartmenfofSratememorandum.AmericansArre~ted and Under 
Detention Abroad on Drug Chargea. Mar. 10 1976 on file a t  the Umted States 
Department of state 
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recommending 
application.36 

that the federal laws be given extraterritorial 

B. THE LIMITED REACH OF 
THE FEDERAL LAW 

Another factor considered by the National Commission in 
evaluating the need for extraterritorial jurisdiction was the 
number of American citizens overseas who are beyond thereach of 
the few federal statutes which specifically apply to Americans out. 
side the territorial limits of the United States.3' For example, 
Status of Farces Agreements which permit the United States to ex- 
ercise jurisdiction over Americans serving with and accompanying 
the armed forces overseas do not apply to other American civilians 
living outside of the United States. 

An example of a Status of Forces Agreement is the North Atlan. 
tic Treaty Organization Status of Forces Agreement (NATO 
SOFA),36 which authorizes the United States to exercise federal 
criminal jurisdiction over soldiers, civilian employees of the armed 
forces and dependents serving in host North Atlantic Treaty 
Organization countries. Under the provisions of the NATO SOFA, 
any American serviceman, civilian employee ofthe armed services, 
or dependent who commits a crime in a host country can be 
prosecuted in a federal court, if the crime is punishable under the 
laws of the United States and is not punishable under the laws of 

States of Amenca and Other Govekmente. 4Apnl1949.88Stat. 2241.T I A.S 1964. 
34 U.K T S. 243. See aka Re. The .VAT0 Sfotvs 01 Forces A g ~ e m m t  and Inter. 
national L a i i , N w  U L REV 349.350(1950)[heremanercdedasRe].Thepvrposeof 
the KAT0 Status of Forces Agreement was 

Re, id at 352. TheAgreement was signed by theUnifedStatesinLandonon Jvne 19, 
1951 and was ratified by the Senate on J u l y  16, 1963 by a vote of 72 to 15 99 CONO 
R E C  8837-38 11953). See aim Schwanz. Inlemotranoi L a u  and the NATO Stat- o/ 
Forces Agreement. 53 COL L. RE\ 1091 11963) 
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the host Where the offense is punishable under the laws 
of both the host country and the United States, the United States 
can try the offender by court-martial if the host country waves  its 
nght  to try him.60 

American civilians in foreign countries, who are not military 
dependents or civilian employees of the armed forces, however, are 
not and never have been subject to the provismns of Status af 
Forces Agreements. Hence, they are not amenable to the junsdic- 
tion of the federal courts under such agreements, and cannot be 
prosecuted by federal authonties for cnmes committed abroad. 

In 1957 the constitutionality of the Uniform Code of Military 
Justice and NATO SOFA provisions permitting the United States 
to exercise court-martial jurisdiction over civilian employees of the 
armed forces and their dependents was challenged in the United 
States Supreme Court. The Court ruled that the provisions con. 
tained in the Uniform Code and NATO SOFA giving the military 
authority to try civilian employees or their dependents by court- 
mardal for crimes committed overseas were unconstitutional.a1 In  
so ruling, the Court limited the exercise of federal jurisdiction under 
the provisions of the Uniform Code and Status of Forces 
Agreements, and expanded the number of American ciwlians 
overseas who are beyond the reach of the federal law. AB a result of 
the Court's decision in this and similar cases, civilian employees of 
the armed forces, their dependents and the dependents of 8erv- 
icemen, charged with capital and noncapital offenses can no 
longer be prosecuted by federal authorities under the provisions of 
Status of Forces Agreements and the Uniform Code for crimes com- 
mitted in foreign c ~ u n t r i e s . ' ~  

8 )  Art~ele VII. Daremmh 3ia) ai the NATO Status of Forcer Aneemenl provides 
that B Sendin Sta& har r 

Le7 
Ser~irsrnen's .Von-Smxe Related Crimes Abroad. 41 FOROHAML R n  326 336-38 
(1972) [hereinafter cited a8 Mills] Cf A m ?  Reg No 27.51, per8 4 17 N o r  19751 

e8 for the e x m i b e  of concurrent wnsdiction. the 
exercm of pnmary lunsdlctmn and the ~ a i v e r  of primary iuriadiction by t h e  Cni- 
ted States 

NATO SOFA an VI1 9 
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While it is true that American civilians, including civilian 
employees of the armed forces and dependents, always can be 
prosecuted by foreign authorities for criminal offenses committed 
within the jurisdictional limits of a foreign nation, it is also true 
that host countries often are reluctant to prosecute American 
offenders when the offense involves only American interests or 
American citizens.43 Because the host country is in no way con. 
nected or associated with thecrime, thereislittlemativation far the 
foreign nation to exercise its right to prosecute and accept the 
burden of trying the offense or the offender." As a general rule, in 
such situations the offender is not tried and the offense goes un- 
punished.45 

Even in instances where the host country is desirous of 
prosecuting an  American criminal, it may be precluded from doing 
so where the offender is entitled to diplomatic immunity. Under 
recognized principles of international law, the privilege of 
diplomatic immunity is extended to ambassadors, their families 
and their servants.48 In addition, an ambassador's subordinates 
are entitled to immunity for criminal offenses committed while 
performing official duties."The extension of diplamaticimmunity 
to an ambassador and those accompanying him isautomaticupan 
the establishment of an embassy in another nation;4s it is not 
dependent upon thelaw afany particular country, butratherisbas- 
ed on the law of nations4e and is given to insure that governments 
are not "hampered in their foreign relations by arrest or harass. 
ment of, or interference with, their diplomatic representatives."j' 

Under the doctrine of diplomatic immunity, United States a m  
bassadors and their families and staffs are immune from prosecu- 

4 Carrera Y Carrera, I74 F.2d 496, 498 (D D C 19491 (domestic servant t o  
Czechoslovakian Embassy m United States entitled to diplomatic immunity1 See 
Comment, hmvni t i r so fDip lomnt i e  Ofiicris,  27YamL.J  392 119171, Recentcase, 
27 HARY L. RE\ 489 119141 
( 9  Holbrook v Hendemon. 4 Standi 619 (N Y Super Cf 18513 
49 See rd 
'I United States e x  / e l  Caaanova v Firzpafnck 214 F Supp 425, 428 1s D N Y 
19631 lrmdent member of Staff of the Permanent Mmmn of Cuba to the Cnifed 
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tion for criminal offenses committed in the nations in which they 
are serving. Since such offenses are also generally beyond the 
reach of federal law,jl and thus not subject to prosecution within 
theunited States, itispossible that anoffender with diplomaticim. 
munity can escape punishment for a serious crime committed 

Similarly when offenses are committed in a n  area over which no 
country exercises jurisdiction, the offender may never be subject to 
proBecution. Examples of crimes of this type are offenses com- 
mitted in outer space,j2 on oil derricks located out at  sea,>? or an 
floating icebergs.5' Where crimes have been committed in places 
over which no nation has  jurisdiction, the federal courts have had 
difficulty determining whether they have pnsdiction to try the 
offense and the offender. 

One case illustrating the problems courts experience in this area 
is UnrtedStates u.  EscamilLz,56inwhichtheissuewaswhetherthe 
federal junsdiction of the United States extended to a n  ice island 
floating in the Arctic Circle. In  Escamriio the defendant was can. 
victed of involuntary manslaughter for a n  offense committed on 
"Fletcher's Ice Island T.3, a n  unclaimed island of ice In the Arctic 
O ~ e a n , " ~ s  while he was employed by the General Motors Defense 
Research Laboratory. The island had been occupied by the United 
States Government since 1952 and used as  a research station. 

Although the defendant challenged the jurisdiction of the federal 
district court to try him for the offense with which he was charged. 
his motion was denied. He appealed his conviction to the Court of 
Appeals for the Fourth Circuit allegmg, among other matters, that  
"[tlhe district court was in emor when it ruled tha t  the special 
ir,nntime ,..>.I territorial jurisdiction of the United States extended 

overseas. 

Lmm"nlt)l 
1Srioi DRAF- supranole26 at20 nrm RLPOHT a u ~ i a n a t e l ;  

t eds ta tes i  Erdoa 1-1F2d15714thCir 19:3,lseniordiplamati 
the Amencan Embassi in the new Republic of Equatanal G 
federal court for criminal offense committed ulthm B dlplomauc compounds 

Criminal Juiisdicfron an Outer Space. 6 11rl LA\% 
supra note 25 at XXXL, F ~ v ~ . R i ~ o n r   upr re note 

i l r  Fedirol Code Is Submitted 56 A B  A J $4 
1 Jurrsdictmn. nupia note 5 ,  at 352 Hrorrngs su"pio 
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to crimes committed on T-3."57 In an  en banc decision six judges on 
the court of appeals divided equally on the jurisdictional issue, 
thereby affirming the lower court's ruling on that paint.j% 

Escamilla illustrates the difficulties that arise when criminal 
offenses are committed in places where no country has jurisdiction 
to try the offender. The existence of situations liketheoneraisedin 
Eseamrlla and the others noted where American citizens are out. 
side the reach of federal laws, not subject to the jurisdictional 
provisions of international treaties, and beyond the reach of 
foreign laws, served to convince the members of the National Com- 
mission of the need for extraterritorial application of the federal 
laws. 

C. EXTRATERRITORIAL STATUTES 
Another factor the Commission considered in weighing the need 

for extraterritorial legislation was the difficulty experienced by 
federal judges in deciding whether a particular federal statute 
should be applied extraterritorially. In part, Congress' failure to 
pass legislation on the subject of extraterritorial jurisdiction and 
its failure to specify in enacted statutes whether the provisions in. 
cluded in such legislation were to be appliedextratemtoriallyhave 
caused judges great problems in deciding whether the courts have 
jurisdiction to hear cases involving violations of federal law 
overseas. In addition, the absence of a clear government policy on 
prosecuting American citizens charged with committing offenses 
overseas,je and the absence of judicial precedent regarding ex- 
traterritorial application of federal statutes havecontributed to the 
difficulties experienced by federal judges in deciding cases in this 
area.OO 

Criminal statutes providing that particular offenses can be 
prosecuted in federal courts, no matter where the offense OCCUIQ, 
have caused the judiciary no problems. For example, the statute 
making treason an offense unquestionably applies extraterritori- 
ally: 

whoever. o n n g  slleglsnce t o  the United States. levies war egsin~tfhernor 
adheres Lo their enemies, glr-~ng them aid and camfort withrn fhs Vnifed 
Sfdss  01 elsewhere, IS g d t y  of treason and shall suffer death. or shall he 
impnsoned not less than f rbe  yeaxe and fined not less than S10 000, and 
shall be incapable af holding any office under the United States 

jS Id The disinct COUR'E decision I" €scarnilla ws however. reversed on other 
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Other statutes, however, are not 80 clear For example, section 1546 
of title 18 of the United States Code makes forgery and misuse of 
immigration visas and other permits a n  offense punishable in 
federal court, but contains noprovisionforextratemtonal applica- 
tion. The result has  been that some courts have held the section 
applies extraterritorially while other courts have held it does not 
In  part ,  section IS46 provides: 

lihoever YPOS, attempts to use. possessee, obtains. accepts 01 recetves 
m y m m ~ g r a t m  ,,LIB or p e n t .  or other document required far e n i n  to tha  
Umted States. k n a r i n g  n ID be falsely mads or to  ha\ e been procured 
b) of any false c l a m  OT rfatement or to hare been atherum 
procured b) fraud 01 unlaufull? obtained or 

JVhm er knowmglg makes under oath an? falsertafemenr 6'1th respect l o  a 
marerlsl fact in m y  applicanan. affidavit or athar document required b i  
the lrnmrgratm lans 01 regulaaons [alhall be fined or ~ m .  
pnsaned *' 

To determine if Congress intended this section of the Code to be 
applied extraterritorially. the courts have been forced to examine 
the statute's legislative history.i3 

Because Congress seldom considers the issue of extending 
domestic legislation outside the territorial limits of the United 
States in its published hearings. the legislative history of such 
statutes is oftenof llttle value,ndetermminpwhetherCongressin. 
tended the provisions of the statutes to have extraterritorial effect. 
When a n  examination of legislative history has  proven frmtless, 
federal judges have looked to judicialprecedent? rulesofstatutory 
construction65 and principles of international laws6 to aid them in 
determining if a statute is to be applied extraterritorially. Since 
there is a strong presumption that criminalstatutesdanot have ex- 
traterritorial applicatian,S- federal judges are reluctant to p v e  
statutes extraterritorial application where Congress has  not 
provided clearly that they should be applied overseas 6. 
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One set of statutes illustrating the difficulties courts experience 
in determining congressional intent regarding extraterritorial 
application are the Code provisions dealing with alien and im- 
migration offenses. In many cases aliens have been prosecuted un- 
der such statutes for immigration application violations com- 
mitted in United States consular offices located in foreign coun- 
tries. Because theimmigration statutes donot explicitly providefor 
their application overseas, the aliens have argued that the federal 
courts have no jurisdiction to try them for alien and immigration 
offenses committed overseas. The response of the federal courts on 
this issue has not been uniform. 

In United States v .  Baker,68 an alien was tried for willfully mis- 
stating information in his application for immigration to the Uni- 
ted States while he was in Canada.'o During his trial the defendant 
challenged the jurisdiction of the United States to indid and try 
him for an offense committed in Canada." In granting the defen- 
dant's motion for dismissal, the court ruled that the United 
States did not have authority to indict and prosecute anindividual 
for a crime committed outside the territorial limits of the United 
States:% In reaching its decision, the court relied in large part on 
the following statement from Oppenheim's treatise on inter- 
national law: 

The queshon of "whether States h a w  a nght fa ivrisdictmn over act8 of 
foreignerr committed m foreign countries. aught t o  he answered m the 
negative Far atthetimeauch cnminslact~ arecommitfedtheperpetlators 
are neither under the rernr~nsl  nor under the personal supremacy af the 
States concerned And a State can only require reapeet for its 1su.s fmm 
such .%hens as are permanently 01 tmn eniiy within I ~ S  terntary 60 right 
for B Stste t o  extend its iunsdiction o x r  acts 01 iorewners committed in 
foreign c ~ u n t n e s  can he said to hare g r o w  up according to the La%, of 
6anona. andfhonghrofprotecrianovercitizensabroadheld byevery Stare 
would w u f y  k t  m an intervention in case m e  d i t s  citizens abroad should 
be required t o  stand hia tns l  before the courts of another State ior cnmmal 
acts which he did not commit dunng the time he was under the iemf0na1 
~upremacy of such Stare '-1 

~~ 

prosecution refused to test>$ on grounds that his testimony mrght aublect h lm to 
pru~ecunon in England for offenses committed m the United States) 

M'at 548, puofing/ram L OPPEXHEIY Ivr imArloYa~La~ 6 147(3ded 1920).Ser 
Yenkichi Ito v United Sfetes 61 F 2d 73 19th Cir 1, cert denied, 289 U S. i62 (1933) 
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For these reasons, the court held that the defendant could not be 
tned in a federal couri of the United States for a n  offense com. 
mitted In Canada. 

Baker was a case of first impression. Six years later. the same 
~ S S U ~  was presented to another federal district court in Gnrted 
States v.  Rodr~guez.'< In Rodriguez, six defendants were charged 
with conspiring to secure their unlawful entry into the United 
States by means of sham mamages  to Amencan brides, and with 
making false oaths before United States consular personnel in 
Mexico, Panama and Costa Rica. At them trial, the defendants 
challenged the jurisdiction of the court to try them for offenses com- 
mitted outside of the United States.-j 

Contrary to the decision in Baker. the court held that thedefend. 
an ts  could be prosecuted by the United States for false statements 
made overgem in connection with the procurement of documents 
necessary for admission to the United States.'6 In  reaching his 
decision, the trial ludge in Rodriguez relied not only on the 
language of the statutes under which the charges were laid-. but 
also on the language of other sections of the Cnited States Code, 
sections that evinced a congressional intent to have the principal 
statute apply extraterritorially..' On appeal, the Ninth Circuit 
Court of Appeals affirmed the district court's ruling:' 

Although other federal courts have reached the same result a s  
the court in Rodriguez, they have done so for different reasons. In  
L'nited States L-. P ~ r z a r u s s o . ~ ~  a Canadian citizen was charged. 
tried and convicted of "knowingly making a false statement under 
oath m B visa application to a n  American consular official located 
in aforeign country." On appeal, thedefendant alleged that thedis- 
trict court  did not have jurisdiction to try her for a n  offense com- 
mitted in Canada outside the territorial hmits of the United States. 
After reviewing the provisions of section 1546, the court of appeals 

(federal statute pmhibitmB ahens from unlawfulli enrering the United States not 
dared uhen shens were 40 miles off shore ai the time their \easel  K B S  seized1 
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concluded that Congress intended that the section be applied ex- 
traterritorially.8' The court reasoned that the interest of the 
Government in the regulation of foreign affairs included the 
procedures regarding the issuance of visas and that false 
statements made by the applicant far .e. visa could be expected to 
have a detrimental effect upon governmental interests. In addition, 
the court reasoned that under the protective theory of international 
law, a state 

haa iunsdicrion to preaenbe B d e  of iaw attaching legal consequences to 
conduct outmde ita terntory that threaten8 if8 security as a state 01 the 
operation of if8 gavernrnental functiona. provided the eanduct i s  generally 
recognized as B crime under the law of states that have rearonablr 
developed legal syateme 81 

Far these two reasons, the court of appeals concluded that the 
district court had jurisdiction over the offense charged. 

In discussing the international law aspects of the case, the court 
noted that in an analogous fact situation, the Ninth Circuit similar- 
ly had held Congress intended section 1546 to be applied ex. 
traterritorially.83 The court observed, however, that the Ninth Cir. 
cuit's decision was based an a finding that "jurisdiction rested par. 
tially on the adverse effect produced as a result of the alien's entry 
into the United States."B4The Second Circuit in Pizrarssso rejected 
this line of reasoning. In the opinion of the Second Circuit, an  
offense under section 1546 is complete when committed overseas 
and not when the person enters the countzyi5 Consequently, the 
court concluded there was no need for the Ninth Circuit to rely on 
the territorial theory to support theexerciseofjurisdictionover see  
tion 1546 offenses. 

While some federal court8 have disagreed ahout the ex. 
tratemtorial reach of section 1546, other federal courts have avoid- 
ed completely the jurisdictional problems posed by the section. In 
ChrnBiek Wah v.  UnitedStatesaeaChinese alienwaschargedwith 
violating the statute by making false statements on an immigra. 
tion visa in Hong Kong. The defendant was tried, convicted and 

Id.  at 10 
I d ,  quotin8 i i om RESTmE\ImT(SECOxDI OFFOREIGI REUTJON~ 5 33 (1965). See 

d s o  United States Y. Archer. 51 F Supp. 703 (S.D. Cal 1943) (federal diatnct court 
had iunsdiction ta try ahen forfalse sweanngehargean the theory thatan overseas 
consulatewas part of theterntanof theUnitedStates and onthe theorythatharm 
would result m the Umted States). 
e 333 F.2d at 11, citing Roeha V. UnifedStsres, 2881 2d645(9thCir).  cert denied. 
Iffi,,$ 41P(141ili . . . . . .. . . ., 
64 388 F 2d at 11. 

s6 246 F 2d 274 (9th Cir). errt denad. 355 U.S. 870 (1957) 
Id 
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sentenced to one year's imprisonment. Since neither the district 
court nor the court of appeals which affirmed the conviction ad- 
dressed the issue of whether offenses committed in Hong Kong by 
a n  alien could be tried in the United States federal courts, it 1s 

reasonable to conclude that the courts either assumed that jurisdic- 
tion to try the offense existed, or failed entirely to recognize the 
issue.6' 

The Baker, Rodriguez, Pizmrusso and Chm BLck Wah cases il- 
lustrate the difficulty tha t  the federal courts have experienced in 
deciding whether aliens who make falsestatements to obtainentry 
into theUnitedStates can be chargedand triedforviolatingfederal 
laws. In  Baker, the court held they could not be tried. In  Rodriguez 
and Pmorusso, the courts held for different reasons that aliens 
could be tried. And in Chin Bick Wah, the court failed to even dis- 
cuss the junsdictional problem. Recognizing the need to eliminate 
this type of confusion and to promote greater consistency and un- 
iformity in suchcases, the Sational Commission concluded that a 
provision providing for extraterritorial application of the federal 
penal laws was needed. 

D. SUPREME COURT DECISIONS 
LIMITING EXTRATERRITORIAL 

JURISDICTION UNDER THE UNIFORM 
CODE OF MILITARY JUSTICE 

The last  factor considered by the National Commission i n  
evaluating the need for extraterritorial application of the federal 
criminal code was a line of cases decided by the United States 
Supreme Court i n  the late 1950's and early 1960's which 
significantly limited the scope of military jurisdiction by holding 
certain articles of the Uniform Code of Military Justicesa un- 
constitutional. As a result of these decisions, discharged s e w  
icemen, dependents and civilian employees of the armed forces are 
n o  longer subject to mi l i tan  jurisdiction and cannot be tried by 

)'SesUniredSratesi Rodnguer.1821 Supp 479 493(SD Cal 19601 Srsalsocni- 
ted States v Flares-Radnguer. 237 F.2d 406 (2d Cir 19661 
~ 'umfarm Code af Military Justice, ana 1.140, 10 C S C $S 801-940 (19701 
beranafter cited as Uniform Code m text  and UCMJ ~n foornoresl was passed b i  
Conmesa ~n 1950 and the armed forces began t o  fry doldiars for violations of the 
Codem 1951 ThepurposeoftheAc[uaa"[rlounif), eannolidare.reriae. and cod>$ 
t h p  4 m r l r r  of U'ar the Amcle i  for the Government of the S a w  and the Die- 
ciplinary  la^^ of rhe Coast Guard and to enact and establish a Urnform Code of 
Mihtary Justice ' Act of Ma? 5 1950, ch 169 6 4  Stat 107 
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military courtsmartial for criminal offenses committed while ac- 
companying the armed forces overseas.PO 

Under theprovisions ofthe UniformCadeafMilitary Justice, the 
military was given jurisdiction to try discharged servicemen, 
dependents and civilian employees for offenses committed outside 
the territorial limits of the United States. Article 3(a) of the Uni. 
form Code provided that soldiers discharged from military service 
could be tried by courtmartial for serious offenses committed dur. 
ing theirprior activeduty serviceifit appeared thatno federalcourt 
had jurisdiction over the offense. In part, article 3(a) stated 

[Alnypersonchargedwirh haumgcommitfed. whilemastatvsmwhmhhe 
w a s  subject to [the UCYJI an offense against [the UCMJ] punishable by 
confinement of fii,e years or moreand farwhich the person cannot be tned 
m the COYTTS of the United States or any State 01 Territon thereof or of the 
Disrncf of Columbia. shall not be relieved from amensbdm to mal by 
court-martial by reason of the ferminstmn of aaid statui *( 

In addition, Article Z(11) of the Uniform Code provided that 
civilians "serving with, employed by, or accompanying the armed 
forces outside the United States" could be tried by court-martial far 
any offenses committed oversems' Through these two articles 
Congress was able to make a limited group of civilians subject to 
courtmartial jurisdiction for offenses committed outside of the 
territorial limits of the United States. Articles 3(a) and 2(11), 
therefore, were an  early attempt by Congressto extend the exercise 
of federal jurisdiction to civilians 
1. Discharged Servicemen 

The constitutionality of article 3(al was first challenged in 
Tolbott u. United Slates e x  rel. T ~ t h . * ~ I n  Tolh, thedefendantwasa 
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civilian who had  been discharged from the Air Force in December 
1962. Four months after hisreleasefromm,htary SIIVICI, Air Force 
officials chargedToth with premeditatedmurder and conspiracy to 
commit murder m violation of Articles 81 and 118 of the Cmform 
Code of Military Justice. The charges alleged that the offenses oc- 
curred while Toth was stationed in Korea. Shortly after Tath was 
charged, military authorities, acting pursuant to the provisions of 
article 3(aj, apprehended Toth at  his place of employment and 
returnedhim to Koreawhere hewasplacedin confinement pending 
trial by general court-martial. 

Toths  sister filed apeti t ionforawrit  ofhabeascorpusin theUn1- 
ted States District Court for the District of Columbia. The petition 
alleged that article 3(a) was unconstitutional and tha t  as aresult ,  
Toth had been transported illegally from Pittsburgh to Korea. 
Although the district court granted the w i t  and ordered Tath 
released from confmement, the order was stayed pending a n  
appeal by the Secretary of the Air Force5$ 

The court of appeals reversed and remanded "the case . . . with 
instructions to discharge the writ and to return Toth to thecustody 
of the military au th~r i t ies . ' "~  Upholding the constitutionality of 
article 3(aj, the court reasoned that 

the C o n r t ~ t u n o n  g s i e  Congress p o w r  "To make Ruler for the Ga\emment 
and Regulanon of the land and na>al Forces ' Congress hns made such 
rules and among them 1s rho one before us In effect this sect ion of the V m  
form Code 1s no  more than a p m n n o n  b i  Canwers that an honorable d m  
charge from miliiari s e r i x e  shall not be an abroluhan for cnmes 
rhererafare committed In substance and effect ~t 18 R general c a n d l t m  at- 

Brannon. argued against the passage of Article 3 8'afrhe LmformCode ofMllltar) 
J"*flCe 

quofed ~n United States ex re1 Tath? Qusrles 330 U S 1 21119551 See Heorrngs 
Briore the Subcomm a i t h e  Senofe Comm on Armed Ssrrices o n  S 8 6 7 a n d H R  
4060 S l a t  Cong , l e t  3ess 266-57 119491 

The My Lei m i d e n t  and the rnal of Lieutenant Calley slrnmt fell subject ro thlr 
praiiaion Calley - a i  charged with i iolanngrheUmform Code ofMilitar)  Justice 
o m  d w  heiare hewa.robediichargediromrctiiedury SaeUnitedSlaresi Calleg 
4 6 C M R  l lAl 11421ACMR1,off'd 2 2 U S C M . 4  5 3 1 , l d C M R  1 9 1 1 9 X  On 
habees corpus. Lt Calley was initialli ordered released. Calley \ Callanay, 362 F 
SUPP 6601MD Ga 1974) butthatorderuasreversed 519F2dla2r5rhCn 19'5 
j4 Srr 215 F 2d ai 25 

Id sf 31 
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taehed by Congress to discharges from the sernce We pe~ceive no con- 
~titutional invalidity m such a p m v ~ ~ i o n  es 

Toth appealed the court's decision to the United States Supreme 
Court which granted certiorari on the question of the con. 
stitutionality of article 3(a).9? 

In United States ex rel. Toth v.  Quarlesn6 the Supreme Court 
reversed the court of appeals' decision and ruled article 3(a) to be 
 unconstitutional.^^ In writing for the majority, Justice Black con- 
cluded that "Congress cannot subject civilians like Toth to trial by 
courtmartial."lOO "Like other civilians," Justice Black noted, dis- 
charged soldiers, "areentitled to have thebenefitsof safeguards af. 
forded thosetriedin theregular courts authorized byArticle3ofthe 
Constitution."'"' In addition, he observed t h a t  

[A]"). expanam of court-martial jurisdiction like that m the 1950 Act 
necea~anly enmaches  on theiunsdictmn of the federal courts setupunder 
Anide 3 of the Canititution where pemons on t n d  are surrounded with 
more eonst~tut~onal safeguards than m rnhtan. tnbvnals 1 0 2  

It made no differenck to Justice Black that Toth could not be 
prosecuted in any way by the federal government for the offenses 
committed in Korea.lo3 

The effect ofthecourt'sdecisionin Tothis that thegovernment's 
award of a military discharge cames with it a grant of immunity 
from federal prosecution for offenses committed outside the United 
States.lo4 With the military courts unable to exercise jurisdiction 
over ex-servicemen for such offenses, and with the federal courts 
unable to exercise iurisdiction aver crimes committed outside the 
United States, American soldiers separated from military senice 
cannot be punished 07 held criminally responsible far crimes corn 
mitted beyond the boundaries of the United States. 

2. Ciuilran Dependents 

ArticleS(11) providesfor theexercise ofmilitaryjurisdictianaver 
civilian dependents.'"& Its constitutionality was challenged in 1957 

Id at 25 
Umted Stares s i  ref. Tath Y .  Talbatr, 348 U.S 609 (19641 

s3 350 K S. 11 119651 
8" Id at 23 
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when the Supreme Court waa asked to decide whether civilian 
dependents accompanying the armed forces could be tned by 
military courts-martial for offenses committed overseas. In Rad v. 
Couwt-06 the wife of a n  Air Force Sergeant stationed in England 
was charged with the murder ofher husband. Under the provisions 
of article 2 (11), Mrs. Covert, a civilian dependent "accompanying 
the armed forces outside the United States," was charged with 
premeditated murder in violation of Article 118 of the Uniform 
Code of Military Justice. She was tried by a general court-martial 
composed of Air Force officers, she was found guilty and was 
sentenced to life imprisonment. On appeal, a n  Air Force Board of 
Review a f h e d  the conviction.'3r The United States Court of 
Military Appeals, however, reversed her conviction on the ground 
that procedural errors had been committed when the trial court in- 
structed the court members on the issue of Mrs Covert's mental 
responsibdity.-"i 

Before she could be retried by the military, Mrs. Covert petitioned 
the Distnct Court for the District of Columbia for a writ ofhabeas 
corpus anthegroundsthatarticle2(11j,whichpermittedthetrialof 
civilian dependents by court-martial, was unconstitutional. Rely- 
ing on the Supreme Court's decision in Tath, the district court 
ordered Mrs. Covert released from  confinement:@^ The Govern- 
ment appealed the ruling to the Supreme Court and the Court 
granted certiorari on the issue of the constitutionality of article 
2(11)."@ 

In Kmselia u. Krueger.1'1 a companion case, the wife of a n  Army 
Colonel stationed in Japan  was charged under the Uniform Code 
with the premeditated murder of her husband."' Pursuant to the 
provisions of article 2(11), Mrs. Smith, like Mrs. Covert, was tned 
by general court.martial. A court of officers found Mrs. Smith guil- 
ty of premeditated murder and sentenced her to life imprisonment. 
Her conviction was affirmed by a n  Army Board of Review, ' and 
the United States Court of Military Appeals.L" 

After Mrs. Smith had  exhausted the military remedies available 
~~~ ~~~~ 

" 3 5 1 U S  111957, 

'UnitedStaresi  Caie r t  6 U S C h l . A  48 1 S C h l R  I ; i . l q i i #  
United Stater, Covert :6 C hl R 465 tAFER 19% 
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to her, her father tiled a petition for a writ of habeas corpus on her 
behalf in the Federal District Court for the Southern District of 
West Virginia. The petition requested that Mrs. Smith be released 
from confinement on the ground that the court.martial which tried 
her "was without jurisdiction because Article 201) of the UCMJ 
was unconstitutional insofar a8 it authorized the trial of civilian 
dependents accompanying servicemen over seas."'^^ 

In denyingthepetition, the districtcourtruledthat Congress had 
the power under article I, section 8 of the Constitution and the 
necessary and proper clause to authorize the trial by courts.martial 
of civilians accompanying the armed forces overseas in time of 
peace and therefore upheld the constitutionality of article Z(11). 
MIS. Smith's father appealed thedismissalofthewritto theFourth 
Circuit Court of Appeals and while the appeal was pending, the 
Supreme Court granted certiorari on the issue of the con- 
stitutionality of article 2(11), an  issue already pending before it in 
Reid u.  Covert. 

and Kinsella u. 
Knreger"' upheld the constitutionality of article Z(11) and the 
courts-martial convictions of Mrs. Covert and Mrs. Smith. Later, a 
majority of the Court voted to reconsider their decisions in these 
two cases and petitions for rehearing were granted."? After ad. 
ditional argument and further consideration, the Supreme Court 
withdrew its previous opinions and judgments and held in a see  
ond set of opinions also styled Reid v. Couertltg and Kinsella u.  
Krueger120 that the wives of soldiers stationed overseas "could not 
be tried by military authorities."l*' 

In support of its holding that the wives of American soldiers 
stationed overseas had a constitutional right to be indicted by a 
grand jury and tried by ajuryoftheir peers. thecourt reasoned that: 

[When the Government reachea out to puniah B citizen who IS abroad. the 
shield uhich theBillofRuhts andorher pansofthe Constitution provlde ta 
protect hia life and liberty shodd not be r t m o e d  awav lust because he 

In 1966, the Supreme Court in Reid u. 

hsppens to be m another land.'ge 

These opinions established that dependents charged with capital 

I' See Reid I Covert. 364 U S 1, 4-5 119541, Umtsd States 3 Kmsella. 137 F Svpp 
ao6. eo; (S D w va 1956). 

351 U S  48: 11956) 
'- 351 U S  470 11956) 
"352L-S YOl(19568 
l a  364 u s  11195;) 
2' Id 

1'1 id 
I*>354C S a t 6  S.~~lroDnitedState isx is f .Gvagl i srdo~ hlcElray.Zi9F 2d927, 
929.30 (D C Cir 19581 
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offenses while accompanying the armed forces overseas in time of 
peace were entitled to a civilian trial with the procedural 
safeguards guaranteed by the Bill of Rights and the Constitution 
Thus, the decisions denied military authorities the power to try 
civilians committing capital offenses overseas. 

Because many courts viewed the Supreme Court's holdings in 
Rad and Krvegeras prohibiting only the courts-martial of civilian 
dependents charged with capital offenses, the constitutionality of 
trying civilian dependents charged with noncapital offenses also 
was challenged. In Kinsella u.  United States  ex rel. Singleton123 the 
Supreme Court further limited the scope of the exercise of military 
jurisdiction by holding that the "military could not exercise 
jurisdiction over civilian dependents charged with noncapital 
offenses.".z' In Singleton, Joanna S. Dial and her serviceman hus- 
band were charged with the unpremeditated murder of their 1- 
year-ald son in Germany. 

The Dials were tried together by general court-martial in 
Baumholder, Germany. Upon their pleas of gudty they were con- 
victed of involuntary manslaughter, and sentenced to the max. 
imum punishment authorized by the Manual for Courts.Martial. 
An A m y  Board of Review:ZS and the United States Court of 
Military Appeals-2e upheld the right of the military courts to exer- 
cise jurisdiction over civilian dependents charged with nancapital 
offenses and affirmed the trial court's decision 

Mrs. Dial was returned to the United States and was confined at  
the Federal Reformatory for Women a t  Alderson, West Virginia. A 
petition for a writ of habeas corpus was filed an  her behalf by her 
father in the United States District Court for the Southern Diatrict 
of West Virginia challenging the constitutionality of her canvic- 
tion by courtmartial for a noncapital offense committed overseas. 
While expressing disagreement with the Supreme Court's decision 
in Krueger, the same district court whose denial of B petition for a 
wnt  of habeas carpus in Mrs. Smith's casehad been reversed by the 
United States Supreme Court  ~IL  K i n d l a  v. Kreuger;'. 
nevertheless applied the Kmegeirationale and granted Mrs. Dial's 
writ of habeas corpus ordering her released from custody."" 

The Government appealed the district court's decision granting 
the writ to the United States Supreme Court In  Kinseila u.  L'nLted 
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the exercise of military jurisdiction over those "serving with [or] 
employed by" the armed forces was still valid.-jj In upholding the 
constitutionality of this section of anicle 2(11), these courts relied 
on the reservation clause in title 10, United States Code, which 
provides that 

If a perf of this .Act IS ahd. d l  parts that are seierable from the m r a h d  
part remain I" effect If a parr of this .Act is invalid m m e  01 mme of n e  
applicatmns, the pan remains ~n effect in a l l  valid ~ppl i ca fmns  that are 
seierable from the inialid applicarione 1'1 

Because of the diversity of interpretations, the Supreme Court was 
called upon in Grisham c.. Hagon135 to rule on theconstitutionality 
of the remaining portion of Article 2(11) 

In  Grishamthedefendantwas acivilian, employed by the United 
States Army Corps of Engineers in Orleans, France, who was 
arrested by French authorities for the premeditated murder of his 
wife in Orleans. Within three weeks of his arrest, Grisham "as 
released to American military authorities a t  the Army's request, 
and charged with premeditated murder in violation of Article 118, 
Uniform Code of Military Justice. In  his tnal  by general court- 
martial, Grisham oblected to being tried by the military on the 
ground that "exclusive jurisdiction over the offense upon which he 
was arraigned was vested in France and was punishable only un. 
der French law."136 After his motion ta dismiss the charges on the 
ground that the court.martial did not have junsdiction to try him 
was overruled, Grisham stood mute and a plea of not guilty was 
entered on his behalf. He was convicted of unpremeditated murder 
and sentenced to life imprisonment."' 

Following his conviction, Grishampetitioned for a w i t  ofhabeas 
corpus in the Federal District Coun  far the Middle District ofPenn- 
Bylvania alleging that 

. Id 
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The district coufl dismissed the petition, ruling that employees of 
the armed forces serving overseas could be tried by court-martial 
under the provisions of article X11) for offenses committed 
overseas.139 The Third Circuit Court of Appeals affirmed on the 
grounds that Grisham was an employee closely connected with the 
Army,thathewasassociatedwiththeArmybyhisownchoice,and 
tha t  civilian employees accompanying the armed farces 
traditionally had been tried by military courtwmartial for offenses 
committed while employed overseas.140 

The Supreme Court granted certiorari on two issues: were courts- 
martial of civilians employed by the armed forces overseas con- 
stitutional and were the provisionsofartide Z(11) se~erable.14~The 
Supreme Court held that civilian employees of the armed forces 
charged with capital offenses committed while serving overseas 
are entitled to the constitutional rights of indictment by grand jury 
and tnal by jury, just as civilian dependents are under thecourt's 
decision in Rerd v .  C o ~ e r t . ' ~ ~  Therefore, the military did not have 
jurisdiction to try Grisham for a capital offense committed 
ove~aeas while he was employed by the armed forces and his con. 
victim was reversed.143 

In McElroy u.  United States ex rel. Guagkardo"' and Wilson u.  
BoklendeP5 the Supreme Court was presented with the question of 
whether civilians employed by the armed forces could be tried by 
courtmartial for noncapital offenses committed overseas. In 
McElroy, the defendant, Dominic Guagliardo, was a civilian 

1( Id at 115 
i'Gnshami Tailor.26lF 2d204. 206(3dCir 19581 Contra,InrrYoks,ama,l:O 

F Supp 167 469 IS D Cal 1959) 
361 LT S e t  281 
See nates 107-110 & 116-122 and ~ecompanying text  SUPTO 

ne? V .  Ignatius. 416 F.2d 821 ID C Clr 19691 lhavy 
an merchant seaman for murder cammltted ID Da 
States \, Zamora. 19 U S  C M A 403. 42 C M.R 6 

ending against a civilian serwng uifh the armed 
forces mViatnsmordereddismlssed).UmtedStatesv Averette,lSU.S C M A 363, 
41 C M R 363119501 1Department ofArmi ciwhan accompan)ing the armedfarees 
w e ~ ~ e s e  not subject to trial by court-martial for offenses committed m Yiefnam 

"*361 U S  241 119601 
"'Zd ( 8  companion case). 
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employed asanelectncall ineman bytheuni teds ta tes  AirFarceat 
a depot near Casablanca, Morocco In  1967, he and two enlisted 
men were charged by military authorities with larceny and con- 
spiracy to commit larceny of government property from the depot 
supply house. The three accused were tned and convicted of the 
charges by general courtmartial and weresentenced to beconfined 
at hard labor for three years and fined SI000 each. Confined In the 
Air ForcestockadeinMoracco,Guagliardofiledapetitionfor a a n t  
of habeas corpus in the District Court for the District of Columbia 
alleging that "he had been deprived of his constitutional rights to 
indictment by a grand jury and trial by a jury.""5 In  denying the 
petition, the district court upheld the constitutionality of that  sec- 
tion of article Z(11j which permitted the military to exercise court. 
martial jurisdiction over civilians employed by the armed forces 
overseas and charged with noncapital offenses:'. In  reaching this 
decision the court reasoned: 

That a Ian subiecting personnel of the t)pe i n i o l ved  m this caw to m a l  
by court-mama1 LQ necessari and proper far carri ing info erecuban the 
p o w r  to make rules for the government and regularion of the land and 
nmal farces. LI demonstrated b? acansiderationofrheconsequenceeoiany 
c o n c I ~ s ~ o n  tha t  navld deny rhia authanty to  the Cangreai If 13 mamfesrli  
ementisl to enforce la* and order at stations m a m a m e d  b i  [he armed 
farces of the United Stafea ~n foreign 
employees i s  frequenfl? indiapensable ~n c 
these stations If court-martial iunsdiction 
to such c ~ v ~ l i a n s .  other means of la- enfor 
that ~n some instances m g h r  prove m u p e r a b  

The accused appealed and  the court af appeals concluded tha t  the 
attempt by Congress in subparagraph (11) of article 2 to extend 
courts-martial junsdiction to civilian employees serving oversea6 
with the armed forces violated article 111, section 2 of the Constitu- 
tion and the fifth and sixth amendments, and therefore wa6 un- 
c ~ n s t i t u t i o n a l . ' ~ ~  Because of the decision's conflict with the Third 

.' United Stated s i  re1 Guagliarda b MeElray, 15SF Supp 171 :i2rD D C 19581 

. Id at 179 
Id at 1 X  . United Stater ez re1 Guagliarda , McElroi, 269 F 2d 92' 933 tD C Cn 195Pj 

ThenCircut  JvdgeBurgerregistered B stronadiaient Id ar93.3-40 Thrsmundsa t  
his dissent are summanzed in L'nlred Stares s i  re1 ni l son ,  Rohlander 

. . . . . . . . . . . .  . . . . . .  . . . . . . .  . . . . . .  \ . . . .  ......... . . . . . .  
" . . . . .  . .  

. . .  . \  
- .  ......... . .  

. , .  

167 F Svpp 791 797 tD D C 195El 
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Circuit's opinion in Grisham, which had ruled that civilian 
employees of the armed forces could betried by court-martial under 
article 2(11), the Supreme Court granted the government's petition 
for c e r t i ~ r a r i . ' ~ ~  

In Wilson v.  Bohlender,'j? a companion case, the defendant, a 
civilian auditor employed by theDepartmentofthe Army inBerlin, 
Germany, was charged by military authorities under article 2(11) 
with various acts of sexual misconduct. Wilson was tried by 
general caurt.martia1, and pleaded guilty to the charges. He was 
convicted of the offenses to which he entered pleas and was 
sentenced to ten years' confinement at  hard labor. Subsequently, 
his conviction was affirmed by an Army BoardafReview'sZandby 
the United States Court of Military Appeals.153 While confined at  
Fitzsimmons Army Hospital, Wilson filed a petition for a writ of 
habeas corpus challenging the constitutionality of his trial under 
theprovisionsofArticleZ(11)oftheUniformCode. In awellwritten 
opinion the district court concluded that 

Congress may. under the authonts of the N e c e 8 8 . s ~  and Propex Clause 
provide for coult-mamsi iunadietion ID "on-capital casea over other than 
uniformed members of our armed forces when neceseary for the effective 
government and regulatmn of those armed farces [and that1 c o u r t  
martial ,unidmion m nun-~api fs l  c m e s  ~ v e r ~ i v i l i a n  employees ofrhe a m .  
ed forces m foreign lands IS neeesaary for the effective government and 
regulsfi~n of OUT armed forces a 

For this reason, the court dismissed the petition. Wilson appealed 
the denial of his writ to the Tenth Circuit Court of Appeals, but 
prior to oral argument the Supreme Court granted certiorari in hia 
case.la5 

The Supreme Court's opinion in McElroy and Wdson, written'by 
Justice Clark, dealt first with theissue of the severability of article 
Z(11). The Court concluded that "[tlhe intention of Conpess in 
providing for severability [in title 10 and in the Uniform Code of 
Military Justice] is clear, and legal effect can he given to each 
category standing alone.".j6 The Court next addressed theapplica- 
tion of article Z(11) to noncapital offenses committed by civilian 
employees of the armed forces. Concluding that the rationale 
previously announced in Smgleton and Grisham was controlling, 

369 U.S. 904 (1969) 
361 U S  281 119601 

United States \, Wllaon. 9 U S C.M A 60, 26 C M R. 322 (1958). 

359 US 906 119641 
361 U S  at 285 

1 3 2  United States Y Wilson, CY 392423 LABR 1968) (unpubhahed ~ p m i o n )  

> ? *  United States re1 Wilson v Bohlander, 167 F SUDD 791. 799 (D D C 1958) 
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the Court held tha t  the trial of Amencan citizens by court-martial 
under the provisions of article Z11) was constitutionaily Imper- 
missible 1 5 ~  

In Grisham, McElro), and iVdson. the Supreme Court establish- 
ed that civilian employees serving with or employed by the armed 
forces outside the United States are not subject to military jurisd~c- 
tion andthereforecannot be tried bycaurt-mart,alfore,ther capital 
or nancapital offenses committed overseas In these cases. the 
Court reasoned tha t  avil ians employed by the armed farces 
overseas are entitled to the same constitutional protections and 
safeguards available to citizens charged with criminal offenses 
within the United States. 

By holding article 2111) unconstitutional. the Supreme Court 
denied the military the authority to exercise court-martial iunsdic- 
tion overanathergroupafAmencanciv~lianslivingoverseas.Inso 
doing. the Court denied Congress the option of using the military 
cnminal justice syatem as  avehiclefor the prosecution ofAmerican 
citizens who commit c rmina l  offenses outside the territorial 
boundaries of the United States in time of peace.'js AB a result, ex- 
servicemen, dependents and civilian employees of thearmedforces 
cannot be tried by caurt.martial for offenses committed overseas. 
This means that in the absence of federal statutes making such 
crimes punishable under federal law, these individuals must be 
prosecutedin foreign courts or not prosecuted at  all. Theinability of 
the military to undertake the prosecution of individuals falling 
withln these three classes for crimes committed overseas, and the 
absence of any adequate jurisdictional basis for t h e r n i t e d  States 
to prosecute such offenses were factors which influenced the 
National Commission to recommend that the federal criminal code 
be given application extraterritorially. 

IV. PROPOSALS FOR REFORM 
The substantial increase in the number of American citizens 11"- 

ing abroad and the inability of the United States Government to 
prosecute them for offenses committed overseas were two impor- 
tan t  factors In the National Commission's decision to recommend 
that a section providing for extraterritorial jurisdiction be included 
in any revised federal penalcode. Thefa,lureafCongressto speclfy 
which federal criminal statute8 should be applied overseas. as w,ell 
as theSupreme Court's decisionsrestricting the exerase ofmllitary 

1- Id at 286 See Braun & Schuartz. .Yeu Federal Code Is  Subrnrflsd 56 A B A J 
644 146,19701 
'. s e i  0180 note 113 supra 
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criminal jurisdiction over American civilians accompanying the 
armed forces overseas alsoweremajor factor s i n  theSatianalCom- 
mission's decision to include extraterritonal provisions in its 
recommendations. I t  was primarily the recognition of these four 
factors tha t  prompted the National Commission to question the 
soundness of the government's traditional policy of not 
prosecuting civilians who commit crimes in foreign countries. The 
combined effect of these factors convinced the Commission of the 
need for legislation which would extend the reach of federal law to 
individuals who commit offenses outside the United States. 

A.  NATIONAL COMMISSION PROPOSAL 

The proposals included in the Final Report of the National Com- 
mission for extending federal jurisdiction to offenses committed 
overseas have met with general approvd'jo This favorable 
response is attributable to a recognition tha t  suchlegislationisnot 
only legaliy sound, but also certainly needed, The National Com- 
mission's recommended provisions for implementing the concept 
of extraterritorial jurisdiction are contained i n  section 208 of ita 
Final Report. Section 208 would authorize. except as  otherwise 
provided by statute or treaty, the prosecution of eight types of 
offenses committed overseas by American civi1ians:~o 
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The first three subsections. dealing with cnmmal offenses 
against the United States Government, provide the United States 
with junsdiction to prosecute crimes of violence committed 
overseas against h ighmnking  United States government of- 
ficials,.i- acts of treason, espionage or sabotage against the Cnited 
States;l5'and acts whichobstruct orinterferewithafunctionofthe 
United States Government.163 

The remaining five subsections deal generally with the applica- 
tion of criminal statutes overseas. The first provides far federal 
prosecution of any person who participates outside af the United 
States in an offense committed wnhin the Cmted States as well as 
persons outside of the United States who solicit or conspire to com- 
mit an offense within the United States:f. Subsequent provisions 
make any offense involving "entry of persons or property into the 
United States" punishable in the federal courts even though com- 
mitted extraterritorially-8s and also permit the exercise of federal 
jurisdiction over Amencan civilians employed by the federal 
government In  addition, this last provision extends 
jurisdiction to members of the employees'househalds and to those 
accompanying the armed forces overseas.-S' In  effect, this portion 
of section 208 extends the application af federal jurisdiction to 
American civilians and dependents living or assigned overseas a s  
well as to diplomatic personnel over~eas.:6' 

The final subsections extend the application of extraterritorial 
jurisdiction to all offenses which under treaty proviaans are triable 
in United States federal courts;'n3 and those committed by or 
against  a n  American citizen outside the jurisdiction of any 
natian."o Thus, an American citizen committing a criminal 
offense on a n  ice island in the Arctic ocean or in outer spaceis sub. 
l e d  to prosecution in federal COUI?.~'~ 

National Commi~sion Proposal, supra note 160, S 20mg8 

FI\ILREPORT aupro note 1' Comment ar 22 
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While it is true tha t  certain provisions of section 208 deal with 
criminal conduct which previously has  been within the jurisdiction 
of the federal courts,"Z other provisions of the section are the 
creative work of those serving on the National C o m m i s s i ~ n . ~ ' ~ I t  is 
these latter provisions tha t  effectively extend the reach of federal 
jurisdiction to American civilians around the world, and it is 
through these provisions that the National Commission ha? 
provided the mean? to satisfy the jurisdictional need? of the United 
States. 

The significance of section 208 is tha t  all American citizens, 
residents and aliens who could not  be tried in federal courts for 
offenses committed overseas would be subject to federal prosecu- 
tion, In  addition, discharged servicemen, civilian employees of the 
Government and civilian dependents of those accompanying the 
armed forces overseas also would be subject to federal prosecution 
for offenses committed outside the territorial limits of the United 
States. The provisions set forth in section 208 represent a major 
change in America's traditional policy ofexercisingrestraint in ex- 
tending federal jurisdiction overseas. The section also provides, for 
the first time ever, a comprehensive statement of the federal 
government's intention to prosecute offenses committed beyondits 
boundaries.'.' 

Section 208 and the other portions of the National Commission's 
Final Report were submitted to the President of the United States 
in January1971.1'51n 1912,theJusticeDepartmentandtheStaffof 
the Senate Judiciary Committee bath submitted to the House of 
Representatives and the Senate proposals of their own for revising 
the federal criminal laws, both of which provided for ex- 
traterritorial application of federal penal cade.1'5 

B. DEPARTMENT OF JUSTICE PROPOSAL 

The Department of Justice's proposal for extraterritorial jurisdic- 
tion is set forth in section 204 of Senate Bill 1400 and is similar to 

l . 'Eg, treason SmKaxakita Y UnitedStateo, 343U S.717119~21,Gi l la ra~ .Um- 
tedStatea,182F 2d962(DC Clr 1950).Chandlerv UniredStates.171F 2d921(lat 
Cir 194.51. ~ e i f .  denied. 336 U.S 918 119491 
I r a  E g  dubaectians (e), IO and (hi 
1-4  S ~ ~ F I M L R E P O R T  svpianatp 17,620acammentat22 ~ ~ ~ ~ i ~ ~ ~ ~ ~ n ~ g ~ , ~ ~ ~ i ~  
nore 2. pt I at *I 

Hearings, wpra nore 2. Pt I. at 1 

1400,93dCang, 1stSess 11973).H.R 6046.93dCong. 1etSem (1973)(Ju~L1ce 
Deparrment propoaall. S 1. 93d Cang 1st Seas. 11973) (Senate Staff proposall 
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the provision submitted by the National Comm1ssion.l'- In  its 
proposal, the Justice Department deleted none ofthe Commission's 
extraterritorial provisions and made only a few additions. 

Subsection (a) of the Justice Department proposal adds federal 
public servant8 performing diplomatic duties outside of the Cnited 
States to the National Commission's provision regarding cnmes 
committed against  high-ranking government officials 

In  subsection (b) the Justice Department proposal adds a phrase 
which makes the "disclosing or mishandling [o f l  national defense 
information or disclosing or unlawfully obtaining classified infor. 
mation" a n  offense punishable in the federal courts.''' Subsection 
(d) of the Justice proposal IS a new provision not found in the 
National Commmion's section 208. This subsection provides that 
any person involved in the "manufacture or distribution of nar- 
coticsorother drugs for importinto theCnited States"issubjectto 
federal Subsection (i) of the Justice proposal merely 
amplifies the materials on treaty jurisdiction contained In subsec. 
tion (h)  of the Sational Cornmiasion's p r o p ~ s a l . ~ ~ '  The remaining 

. .  . . -  
S 1400 93dCang . :~rSesn  Si01119731 H R  6046 93dCone IrfSeir S204n973, 
[heremafter mted B I  DOJ 81111 See a180 Hearzngs s m r o  note 2. pf V at 4163 
1.3  DOJ Bill supra note 177. B 204th)  

1' C a m ~ a r e  id 4 20411~ u8th Sat land  Cammisaion Proposal supra note 160 
9206,hl 
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sections of the Justice proposal.a. are the same as those in the 
National Commmsion'B proposal. 

While the Department of Justice proposal for extraterritonal 
jurisdiction is substantially similar to the provisions submitted in 
section 208 of the Commission's Find Report, its additions and 
reorganization are valuable and tend to make the section more 
logical and complete. 

C. SENATE JUDICIARY STAFF PROPOSAL 
The proposal for extraterritonal jurisdicbon submitted by the 

Senate Judiciary Staff 1s set forth i n  section 1-1A7 of Senate Bill 
1 '62  and is somewhat different from the proposal submitted by the 
National Commission. The Senate Judiciary Staff proposal not 
only adds to the Commission's suggested provisions but also 
deletes and substantially rephrases some of the remaining 
provisions. 

Subsection (a) of the Senate Staff proposal provides that ex. 
traterritorial jurisdiction exists when "the victim is B Federal 
public servant."183 This provision deletes the reference to United 
States officials listed in the Satianal Commission's version"' and 
does not include the Justice Department's explanation tha t  the 
term federal public servant includes persons assigned ovemea~ per- 
forming diplomatic duties.lgs 

The Senate Staff 6 subsection (b) is a new section not included in 
either the Commission or the Justice drafts. It provides that an 

S 1. 93d C o w ,  1st Seas § 1-lA7 119531 [heremafter cited as Senate Staff Bdll. Sea 
Heonngs, s u p m  note 2, pt V ,  at 4231-32. 
s: Senate Staff Bill. supio note 182. 5 l-1Aiia) 
m lafional Commission Proposal. dupia note 160. S 208W 
133 See DOJ Bill, supra note 11;. 5 2041al 
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offense against property owned or controlled by or in thecustody of 
the United States is punishable under the federal law. Also, any 
offense against property being "manufactured, constructed, or 
stared for the United States" 1s made pumshable under this provi- 
sion aftheSenateproposal.L'e Subsecrion(c)Isalsaanewprovis~an 
and provides tha t  Amencan nauonals camm>ttmg cnmes owmeas 
can be prosecuted m the federal courts unless the conduct is not a 
cnme In the territory where the act O C C U I S . ~ " ~  

Subsection (d) of the Senate proposal is a cambinanon of the 
Sational Commission's provisions (b) and (c) and lists f ire types of 
offenses which are punishable under federal law. One of the five 
types of offenses included In this section. "trafficking in drugs 
destined for eventualdistribution or salein theUnitedStates 
also specifically set out In the Justice Department proposal. 
is not part  a i  the National Commission's provmans 

Subsections ( e ) .  (D and 18) ofthesenateproposal correspond with 
subsectmns (dl, (e) and (g) of section 208 of the Sational Com- 
mission's proposal The Senate proposal. however does not con- 
tain the provision making a n  offense committed outside the 
te rn tov  of any nation a cnme punishable under federal law.-i' 

Generally the Senate Staffs proposal contains mOSK of the sub- 
stantwe provisions included in section 208 of the National Com- 
mission's A n a l  Report. The Senate proposal. however. does 
rearrange and combine a number af the National Commission 
provisions In addition. the Senate proposal includes two 
provisions not found in the Xational Commission draft, those 
which make offenses against Umted Statesprapertypun~shablein 
federal court. as  well as  offenses committed by American citizens 
overseas In territory where the conduct 1s notrecognized as legal. 

D. REFORM ACT OF 1975 PROPOSAL 

The mast recent proposal for the extraterntonal application of 
the federal criminal code 1s included m the cnmmal law reform 

Congress early in 1975. The bill en- 
e f o m  Act of 1976, was introduc 
and in theHousemFebruary 19 
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The provisions establiahing extratemtonal jurisdiction are set 
forth in section 204 of the Act.'33 

Theprovisiansofsection 204 areacombinationofproposalssub- 
mitted by the National Commission, the Justice Department, and 
the Senate Judiciary Staff, In  B format similar to tha t  in the 
National Commission's proposal, section 204 divides ex- 
traterritorial crimes into nine categories and provides that the co rn  
missionof anyofthelistedoffensesoutsideoftheUnitedStatesIsa 
crime punishable under the federal law. 

For example, subsection (a) of section 204 provides that aviolent 
crime committed overseas against "a United States official"or "a 
federal public servant . . .  performing official duties"lO4 is a n  
offense against  the United States punishable under federal law. 
This proviaion is taken from subsection (a) of the Justice Depart. 
ment proposal'sj and differs from the wording of the Justice 

.".. . . . . . . . . . . .  -.nl.. . . . . . . .  . . . . . . . . . . . . . . . .  ................ ............................................ 
S 1 94th Cons, 1st  Sees 6 204 ( 1 9 W  H.R 3901.94th Cons, 1st  Seas 5 204 (1975) 
[hexinafter mtod as Reform Bill.  
la4 Id 5 2041a) 
la' DOJ 8111, supro note 171, 5 2041a) 
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Department proposal an1y~nthatthewards"federal publrc ser ian t  
. . performing his official duties" have been subsntuted for the 

words "federal public servant . . . performing his diplomatic 
duties " 9" The effect of the change in wording 1s to broaden the 
Justice Department's provision by extending its protection to any 
federal public servant performing official duties overseas 

Subsection ( b ~  provides that crimes mvolwng the secunty of the 
United States and the unlawful u ~ e  or disclosure of classified 
matenal are punishable as violations of the federal law. 3. Under 
this provision, those accused of treason. sabotageor espionage can 
be prosecuted by the Government In a federal court. This subsec- 
tion 1s precisely the same as subsection (b) of the Justice Depart- 
ment proposal and 1s broader in scope than subsection cbl of the 
National Commission proposal because It makes misuse of 
classified Informanon a n  offense. 

Subsection ( c i  makes specific crimes committed against the Urn- 
ted States Government overseas subject to federaljunsdmmn. Un- 
der the provmans of subsection (c) counterfeiting and forgery ofof- 
ficiai government documents are federal offenses: so too are false 
afflcial statements. perjury ~n federal proceedings. bribery of 
federal public servants, frauds committed against the United 
States andimpersonation ofUnitedStates government officials. In 
addition, subsection (cl provides that any Unitedstates national or 
resident overseas who interferes with the accomplishment of a 
function of the federal government can he prosecutedin the federal 
courts for such mterference.lq3 All of the offenses included in sub. 
section (c) of section 204 aretakenfromsubsect,on(c)oftheJustice 
Department propasai.~" Most oftheoffenses also appearmsubsec- 
tmn (c) of the National Commission's propo6ai231 and subsection 
(d) of the Senate Judiciary pr~posa l . '~ '  

Subsection (d) makes theimpartation ofdangerous drugsintothe 
United States a federal offense. specifically it prohibits the 
"manufacture or distribution of narcotic drugs for importation 
into. or eventual sale or distribution within, the United States."? 

'd 'Com~air  SenateSraffBII1,su~m nore 152 §!-Ai la l l i i fn  RefarmBill  $ug'anore 
193 9 204,s) 

3. Reform Bill supra note 183 S 204tbl 
' w  Compare Reform Bill 8 w r a  note 193 5 iO4ibl irifh DOJ Bill supra note 1 7  5 
2041bl and Sarional Commission Proposal supra note 160 5 2OBlb' 

Reform 8111. supra note 193 8 L O W  
' See DOJ Proposal supra note 157. S 2041ci 

" ' S e e  Senate SLaif BIN supro nore 182 5 2011d' 
Refom BIN i w i a  note :93 § 2011d) 
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Subsection (d) is drafted broadly and  represents a combination of 
the provisions included In Subsection (d) of the Justice Department 
proposal and subsection (d)l2) of the Senate Judiciary Staff 
propoeal.2~4 

Subsection (e) of the Act makes the unlawful movement of per. 
Sons or property acrose the boundaries of the United States a 
federal offense punishable in the federal courts.2o5 This provision 
also appears in subsection ( e )  of the Justice Department proposal, 
subsection (e) of the National Commission proposal, and subsec. 
tion (0 of the Senate Judiciary Staffza6 proposal. 

Subsection (0 extends federal jurisdiction to Americans outside 
the United States who are involved i n  the commission of crimes 
within the United States.20' The provision also applies to persons 
outside of the United States who conspire or attempt to commit 
crimes inside the United States. The wording of this provision is 
exactly the same a8 the wording of subsection ID of the Justice 
Department proposal.'0@ Subsection (e) of the Senate Judiciary 
Staff proposal209 and subsection Id) of the Kational Commission's 
proposalZ13 also make such conduct unlawful. 

Subsection (g) provides tha t  criminal offenses committed 
overseas by federal public servants, members of their families, or 
by persons accompanying the military forces overseas are 
punishable in the federal courts.2" This provision 18 included 
specifically to make civilian dependents, civilian employees and 
discharged American soldiers subject to federal jurisdiction. The 
provision also makes diplomatic personnel, including their 
families and staff8, subject to federal jurisdiction. This subsection 
specifically exempts members of the armed forces who are subject 
to court-martial jurisdiction for offenses committed overseas from 
the extraterritorial jurisdiction of the United States.212 While sub- 
section (0 of the National commission p r ~ p o s a l z ~ ~  and subsection 
(9) of the Justice Department proposal214 similarly provide far the 

* " C o m p e r e r d  urthDOJ Bill suprvnote 177 §aO?~dIondSenateSfaEfB111,svpio 
note 182, S l.l.47[dlW 
2c .  Reform 8111, nu~pro note 193, 5 204(e) 

Prapossl, supra note 160, I 208!eI and Senate Staff 8111. svpronote 182 ,§ l - lA i i0  

l.. D O J  Bill supra note 177, § 20410 
2L9 Senate Staff BdI. supra note 1P2. § l- lA7fe) 
1 J National Commission Propassl, supra note 160, 5 206ldI 
1 I Reform Bill supin note 193, 8 204lgi 

2 ,  X'atlanal Commmsmn Proposal, supra note 160 5 20610 
DOJ Bill. supra note 177.  5 204,s) 

Compnie id. u f h  DOJ BIII, b u ~ m  note 177, 5 204(e) Patianal Commissmn 

Reform Bdl. ~ v p i a  note 193 § 204(fi 

z See nore 10 8upa 
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extraterntonal application of the federal lam t o  federal public 6er- 
>-ants who commit crimes overseas, neither of the provisions ex- 
empts military personnel from Ita application. In  addman. this 
provision of section 204 specifically states that  only members of a 
federal public servant's "household residing abroad because of 
such public senant ' s  official duties"' are subject to  federal 
junsdlction. This provision is not found in any  of the proposals 
prevmusly submitted. 

Subsection (h)  extends the reach of federal jurisdiction to 
offenses committed outs,dethejurisd,ction ofanynatmn. This sub- 
section specifically provides that an offense "committed by or 
against a national of the United States at a place outside the 
lunsdictmn of any nation" is punishable under federal law:." Ex- 
cept for the three words "at a place," subsection (h)  of section 204 16 
identical to subsection (h)  of bath the Justice Department and the 
National Commission proposals.'-- 

Subsection (i) provides that the United States will act in accord- 
ance with the provisions of in ernatianal treaties or agreements 
which provide for, or require ,ti, exercise jurisdiction over certain 
types of crimes i l -  This provision is broader than subsection tgl of 
the X'ational Commission's proposal and subsection ( g j  of the 
Senate Judiciary S taf fs  proposal' "which provide that the United 
States will exercise jurisdiction overseas In accordance with the 
terms of Internatmnal treaties. Subsection ( i j ,  however, is similar to 
subsection (1) of the Justice Department proposal u 

These nine sections represent the means by which the United 
States can be expected to exercise federal jurisdiction ex- 
traterntonally in the future. While it 1s possible tha t  some further 
amendments and refinementswll  bemadetothesepraris,ons,lrls 
generally agreed that the concept of extraterntonal junsdlcnan ls, 
indeed, anintegralpartofthereformlegislationproposed, andtha t  
the concept will become a reality when the proposals for reform of 
the federal criminal laws are enacted into law 
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V. THE LEGALITY OF 
EXTRATERRITORIAL JURISDICTION 

The legality of the proposed legislation authorizing the United 
States Government to exercise federal jurisdiction extraterritorial- 
ly is generally recognized.221 Not only do specific provisions of the 
Constitution empower Congress to enact such legislation, but also 
recognized principles of international law support the enactment of 
legislation having extraterritorial effect. 

A. THE CONSTITUTIONAL BASIS 

Most federal courts have held that the application of federal 
criminal law to Americans overseas is constitutional. As early as 
1808, the United States Supreme Court in Rose u. H~nely222 ex- 
pressed approval of extending the federal law beyond the territorial 
limits of the United States. Chief Justice Marshall, writing for the 
Court, however, was careful to state that  in extending the federal 
law overseas, Congress could "only affect its own subjects and 
citizens."9i3 In 1824, Justice Story inThe AppollonZZI similarly ap. 
proved the exercise of federal jurisdiction over American citizens 
outside the borders of the United States when he stated that "[tlhe 
laws of no nation can justly extend beyond its own territories, ex. 
cept so far as i t  regards its own citizens."zz~These two statements 
often are cited as indicating the Supreme Court's approval of ex .  
traterritorial application of federal law.**b 

zz: Srr W O R K I W G P W E R ~  supra note 7. at 71 But see United States Y Keaton, 19 
U S  C M A  64, 41 C.M R. 64 (1969) in which the United States Court of Military 
Appeals stated 

Id at 67, 41 C M.R at 67 

note 6, at 316 n 6 

12. 22 U S (9 Wheat 1362 (1824) 
22: id a, 97" 

8 U S (4 Cranchl241.279 11808)idrctuml Sea ExfiafsriifarivlJvrisdietion. supra 

8 L'S. at 279 

.- ..- . 
Although the Supreme Court sa ted  m Sandberg 7, McDonald. 248 U.s 186 

(1918) that leglalatlon IS ' ' p r e ~ ~ m p t ~ v e l i  terntonal and confined t o  limits O W  

which the lawmaking power has iunsdietion." id 81 195, the quest~un of whether 
cangres~ional leglalahon such as cnminal &mcfmns shall be glven exfraterntonal 
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The opinions of Chief Justice Marshall and Justice Story are ear- 
ly references to what are now recognized as the territorial and 
nationality principles of international jurisdiction respecti\ el> .?'- 

However, in neither the Rose nor Appollon cases did Marshall or 
Story cite any reason supporting, or sources authorizing, the exer- 
cise of federal laws overseas. It only can be assumed that they were 
of the opinion that their statements were supported by notions of 
international law or by specific provisions of the Constitution. 

Like Chief Justice Marshall and Justice Story, many federal 
judges have assumed that extraterritorial legislation 1s con- 
stitutional, or based upon some principle of international jurisdic- 
tion. In  most cases, the judges simply have failed to question the 
legality of legislation extending the reach of federal jurisdiction 
overseas. Instead, they have turned directly to the difficult ques- 
tion of determining whether Congress intended for a particular 
statute to be applied extraterritonallj.zi" 

Other federal judges have been more analyticalin their approach 

effect h a s  been further refined In Umfed Stater, B o ~ m a n  260 U S 9 1  119221, the 
Caun,  ~n dealing with statutory ~ ~ n s f r ~ ~ r i o n  explained 

Id arYB Certain prohibitor) dtatures IikethefraudonthpGoiernrnrntInBou men 
would fall u i rh in  the latter c l a r s i f m t m  of cnrninsl r f s r ~ f e s  ~n uhich altharpb 
they contain "no wards which definirelv disclose m intention IO vie lrheml ex. 
traferrlfanal effect 
Neu 'fork Cent R 
ted States v Flores 
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and have looked first for a constitutional provision or other source 
tha t  empowers Congress to enact legislation having ex- 
traterritorial application. An example of this latter approachis the 
opinion in Un'ted States u. RodrLgueziZ9 where the court held that 
aliens found in the country could be prosecuted i n  federal court for 
immigration offenses committed outside the territoriallimits ofthe 
United States. Before reaching its conclusion, the court carefully 
examined the constitution far provisions empowering Congress to 
enact legislation having application outside thetenitorial limitsof 
the United States. The Court concluded tha t  two provisions of the 
Constitution permit the enactment OS extraterritorial legislation: 
articleI,section8,clausel0andarticleIII.section2.clause3.~30Ar. 
t ick I, section 8, clause 10 provides that:  

The Congress shall have the Power . To define and punish Piracies and 
Felonies committed on the High Seas and Offenses agoinat the Lair of 
.vations 23' 

and article 111, section 2, clause 3 provides t h a t  
TheTnalof all Crimes. . .shall beheldInfheStatewher,sa~dCrimerhall 
have been committed. but uhm not cammbtfrd uithin any State, the lid 
shall be at such Place or Placer os the Congress may b y  Law hoke 
directed 2:1 

The Court relied primarily on "the power of Congress to define and 
punish offenses against the law of nations" a s  the source support- 
ing enactment of extraterritorial l e g i ~ l a t i o n ~ ~ 3  and then proceeded 
to find that Congress had intended that section 1546 be given ex- 
traterritorial applicatm~'3'  

26 11966) [heremafter cited as George] 

li) The court rejected the following pmnsionb aftheCanshtvtionasnotpeninent. 
2 2 1  182 F supp. 479, 486 ( s  D cai. 1~601.  

US Cozsi art I I i  5 2. cl 3 (emphasis added) 
1 2 4  182 F Svpp at 187. See George. supio note 228, sf 61616. where the author 
auggests that the combination of the broad porers delegated t o  the Congress and 
the grant of authority todo thatwhich 18 nece8saryandpraper toexecutethe powers 
provide8 the smree for enactment of eifraterritonal leglslstion 
""182 F S u m  at 491 See notes 174-119 and accompanyins text supra 
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B. THE LVTERNATIONAL LAW BASIS 
In  addition torelying on specific provmons of the Canstiturian to 

support its holding that section 1546 was to be applied ex- 
traterritorially, the Rodrrgoez court also reasoned that such lepisla- 
tion could be based on the inherent power of a sovereign govern- 
ment to protect itself from acts committed against it from out8ide 
its borders.?aj In  developing this idea the court first discussed the 
relationship of the Constitution to the people and theinternal exer- 
cise of power by the Government. The court noted that Mr. Justice 
Sutherland in L h t e d  States L. Curtiss-Wright Export Carp.'3o best 
summarized the relationship 

The broad itarernent that the federal goierr.ment can OXPICISP no p w e r  
eriepf  those specl f ical l i  enrmera tedm theConi tmnan and wcn ~ r n p h e d  
p o w r s  RE are meceisnry and proper to cam? into effect the enumerated 
p"'ers LS catepancailp true mi> In relpecr ?"  our lnlernal atfa1rs 

182 F Supp 81 187 92 See George, 8uypia note 2 2 5  a i  612 

Justice Black rherefore did not accept the idea that the United Starer c m  act autmde 
of the Constitution See George, supra note 226, at 615 
1 ' I t 2  F Supp at 490 
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The possession of such power is inherent in all sovereign nations 
and the exercise of this poweriscontrolled by rules ofinternatianal 
law, and not by the provisions of a nation's internal laws. The 
court funher summarized this idea in the following manner: 

To put it m more general terms, the concept of esbential so\'erelgnfy of  a 
Sree n a t m  clearly requ~res the exstence and recognition of an inherent 
power in the state t o  protect itself from destruction [and to permit it to 
operate independently m a world of soveragnnationnl Thmpoaerexmtem 
the UnitedStates gmemment absentexpress prvvisionin the Constitution, 
and anses from theverynafureofthegovernmentrhich was created bythe 
Consrlluhon 28"  

The court concluded that once a government possesses powers 
which it can use externally in its relations with sovereign nations, 
Congress, as the legislative body of the Government, can go beyond 
the scope of the Constitution in enacting legislation authorizing 
the Government to exercise powers in the conduct of foreign affairs. 

In other wards, the United States can utilize principles of inter- 
national law to supportthe enactment oflegislationtoprotectitself 
and its people from acts committed against it from outside its 
boundaries. In enacting legislation dealing with the international 
exercise of power 

the Congresa may pick and c h a m  whatever recagmzed pmnciple of inter- 

p o ~ e r  inherent m the federalgovernment, orgiren toitby rheConstitution, 
i ~ n a r a v a l i d  basis. to hoidthar this powerma) notlaterbeemployedm 
a proper fashion. Thus, having found that [a] principle existz as a 
recognized doctnne of international lar .  or the "Law OS Nations,'' if 

becomes a pnneiple that Congreas can nghtfully mcorporate into L U  
legislation without wsiting for action t o  be taken by foreign governmenta 
which would grant the Umted States the nght  to e x e i c i ~ e  iunsdietion.'" 

Therefore, the enactment of extraterritorial legislation can be 
based upon accepted rules of international law and does not 
necessarily have to be baseduponprinciples of constitutionallaw. 

In the area of international jurisdiction, nations generally have 
relied on six principles to support extraterritorial exercise of their 
criminal jurisdiction. Five of the principles first appeared in a Har. 
vard Research Project Report published in 1938 considering 
problems in international jurisdiction.za' These five principles are 
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Rrrf t he  femtonoipiincipie determining lunrdicoan h i  referenceto 
the place where the  offence 11 commitred second the nafronnlih D . ~ ~ c ~ ~ I ~  
determining jurisdiction by reference to  f n e  nanonahti OT natmnal 

pia determining lunrdicfion b 
the offence f o u m  the u n w r  
r e fe rence ta thecus i ad i  o f thope  
P U S S ' L P  p e ~ s o n a l m  p m c i p l e  d 
nananality or nafmnal character of the perron injured b i  the offence.'. 

In  addition to these five, Professor Ved P. Nanda suggests that  

add anafher hails.  uaui i l l i  called the ' 'Flontmp 
rlhirpnnciple a sh ipo ra i r c ra f r apprann% inde r  
nable IO the exercise of that  state's asseraon of 

legislahie aufhont.  

Whenever nations have asserted criminal jurisdiction ex- 
tratemtorially, they have done so an the basis of one of these six 
principles of international jurisdiction. In  Rodriguez, the court 
made reference to five of these six o n n c d e s .  but relied on the . .  
protective principle to support its conclusion tha t  Congress had  the 
power to give section 1546 extraterntorial application.'ii 

I t  follows from the reasoning in Rodriguez that  Congress is  em- 
powered under the provisions of article I, Section 6 ,  clause 10, and 
amcle 111, section 2. clause 3 of the Constitution. to enact the reform 
legislation provision providing for extraterritorial application of 
the federal law presently being considered by it. In addition. Con- 
gress has  been informed that each of the provisions providing for 
extraterritorial jurisdiction is based on at least one of the six 
general principles of international jurisdiction set forth above 2 4 5  

Congress, therefore, is authorized by both specific provisions of the 

Id S P S  George. dupia note 226 81 613.14 
1 4 '  Heoiings. supra note 2. pt 111. subpf e. at 1915 Srr a/aoRrarrrev~~r(Srco\-nl  
O I F O R E I G \  RLLITIOUBLAU OFTHE U V I T m S T A T i s # 2 8 - 2 9 ,  31-32 119651 

182 F Supp at 157 
Far a campiere discussion of the relatranship of the pmclp les  of ~nternatmnal 

iunidicrian to the proposed extraterntonal lunsdictlon pmumons mcluded ~n the 
National Commmmn'r proposal (Brown Commiasiani the Senate Judmarv  Staff 

60 
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Constitution and recognized principles of international law to 
enact extraterritorial jurisdiction legislation. 

pmposal. andtheDeparfmenfof Justice proposal see Hearings supra note 2 pt X, 
a t  7415.15 E ~ p e c ~ s l l y  pemnent to the discusion of effecte of the proposed leglala- 
fion on the sdmmiatration of criminal i u t m  overseas are the comment8 on the 

5 1  
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VI. EXTRATERRITORIAL JURISDICTION 
AND THE APPLICATION 

OF O'CALLAHAN OVERSEAS 
When legislation similar to the proposed Federal Criminal Law 

Reform Act is  enacted into law and its extraterritorial provisions 
are given effect, the reach of federal jurisdiction will extend 
throughout the world. This comprehensive expansion of the federal 
criminal law not onlywill broaden the scopeof federal jurisdiction, 
but also will add B new dimension to the prosecution of federal 
offenses. Itispredictable that this vast expansion ofthefederallaw 
will have a major impact on the administration of military 
criminal law in the foreign countries where American soldiers are 
stationed. 

The effect of the proposed extraterritonal jurisdiction provisions 
on the administration of military criminal law overseas raises two 

U\IVERI*LITI  PRINClPLE 

a*ns.s ,YOXCX#I, Star( s I b im; H R 60161 
, * P I I I m m  r i l i s o c e  

52 



19761 EXTRATERRITORIAL JURISDICTION 

interesting questions. The first concerns the application of 
O'Callekan u.  Parker246 to criminal offenses committed outside of 
the United States and whether the military will be able to retain its 
court-martial jurisdiction over Boldiers who commit nonservice 
connected offenses overseas. The second question concerns the 
Posse Comitatus Act and  the propriety of using military personnel 
tn investigate violations of federal law by civilians overseas.24- 

A. THE O'CALLAHAN DECISION 
In  1969, the Supreme Court of the United States significantly 

changed the scope of military cnurt.martial jurisdiction when it 
held in O'Callakan thatnanservice connectedoffensescouldnotbe 
tried by court-martial. O'Callahan was a sergeant in the United 
States A m y  stationed a t  Fort Shafter, Hawaii. On July 20, 1956 
while a n  pass and dressed in civilian clothes, O'Callahan and a 
friend went to a bar in downtown Honolulu. After afew drinks the 
defendant wenttc thefourthfloorofthehotelwherehebrokeintoa 
room and assaulted and attempted to rape a 14-year-old girl. When 
she resisted his efforts, he fled from the room, and later was ap- 
prehended on Waikiki Beach by hotel security personnel and held 
until Honolulu Police arrived. Upon learning that O'Callahan was 
a member of the  Army, the police released him to the custodyofthe 
Hawaiian Armed Services Police. The Armed Services Police 
returned O'Callahan toFort  Shafterwhere helater confessed to the 
crimes and was placed in pretrial confinement 

OCallahan was charged with attempted rape, housebreaking 
and assault with intent to commit rape in violation of Articles 80, 
130 and 134oftheUnifomCodeofMilitaryJustice.Z'~Hewas tried 
by general court.martial a t  Fori Shafter in October 1956 and  was 
convicted of assault with intent to commit rape, attempted rape, 
and housebreaking with intent to commit rape. He was sentenced 
to a dishonorable discharge, total forfeiture of all pay and 
allowances and  confinement a t  hard labor for ten years. An Army 
Board of Review af f imed his conviction249 and the United States 
Court of Military Appeals denied his petition for review.250 

?'a 394 U S  268 11969) 
2 ' -  Fnr discussion of these isdue8 see Section VI1 infro 
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In  1966, O'Callahan petitioned the Federal Distrin Court for the 
District of Massachusetts for a writ of habeas corpus alleging that 
the military did not have jurisdiction to try him far offenses com- 
mitted while he was off post and off duty. Chief Judge Wyzanski 
held that the mi l i tan  had pnsdicnan  to tr)- O'Callahan for the 
offenses and denied his petmon.'j- 

In  1966, while confined at  the United States Penitentiary at 
Leuwburg, Pennsylvania, O'Callahan filed another petition for a 
w n t  of habeas corpus, this time in the United States District Court 
for the hhddle Distnct of Pennsylvania. again alleging that the 
militarrdidnothaveiurisdictiontotryhimbycaurt-mart,alfarthe 
offenses of which he had been convicted. The distnct court denied 
O'Callahan's second petition on the grounds that he had presented 
the same issue in his petition to the Massachusetts court and that 
court had ruled against him 2i' O'Callahan appealed the second 
denial but the court of appeals affirmed the lower court's 
decision.>" 

In 1968. O'Callahan petitioned the Supreme Court of the Cmted 
States for review After examining his case, the Court granted cer- 
t ioran on the question of whether 

a cuurt-mamai held under m e  .Articles of War Tn 10 USC 4 801 e t  

In 1969, in a n  opinion written by Justice Douglas. the Supreme 
Court held tha t  the offenses with nhich O'Callahan was chareed 

an ts  in thecivilian community are, undertheConstitution, entitled 
to the"benef i t sof indic tmentbgagrandjuryandatna1byaju~of  

', O'Callahani Chief 11 S Marsha landDepr  a i A m ?  >hac C 1 i d 6 6  i 811966) 
c n r d  m Emred  Stater C I  re1 0 Callahan, Parker 256 F SUDD 6-9 681 811 D P a  
15668 

d l a n s n i  Parker 255F Supp 675 6*11M D Pa 1966' 
44 115701 
'Cal lahan > Paxker 390 F I d  360 13dCi r  ;96b S i r  
1SF 2d65?<3dCi r  19618 S s e o l s o O  Callahami Parker 

also 0 Cal l ahan  i Parker. 595 U 9 256 261 11969 
t s a 1 ~ d j i a 3 r o r e i a r s e O  Caliahnn acaurtrnariinlcun 
en and  Jumcer Black Douglas Brennsn Fartar and 

Marshall voted K i t h  the maiantr Jusncei Harlan Pfevarr and W h x e d m r e n ~ e n  
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their peers in a civilian court."2je I n  contrast, the Court noted tha t  
these rights were not applicable when individuals were tried by 
courtsmartial  because of the special needs of the military to main. 
tain discipline. The absence of these protections i n  courtmartial  
proceedings led themajority to conclude, just  as Justice Black had 
concluded in United States ex rel. Toth V. Quarks, that  military 
tribunals must be restricted "to the jurisdiction deemed absolutely 
essential to maintaining discipline among the troops in active aer- 
r i c e  . , . ,"$= 

Recognizing those tried by military courts are denied these two 
important rights, the majority noted tha t  O'Callahan was off post 
and  off duty a t  the time the offenses were committed. tha t  he was 
dressed in civilian clothes during the commission of the offenses 
and tha t  hisintendedvictimwas acivilian. Furthermore, thecourt  
noted that the off~nseswithwhicho'callahanwas charged hadno 
independent military significance and thus were in no way related 
taO'Callahan'smilitaryduties.Forthesereasons, amajorityafthe 
Court concluded tha t  O'Callahan's offenses were not "service con. 
nected," and that the military did not have jurisdiction to try him 
by court-martial.ZjB 

Justice Harlan,  joined by Justices Stewart and White, dissented. 
Justice Harlan argued that military s t a t u  was sufficient in itself 
to permit the military to exercise court.martial jurisdiction over 
O'Callahan and  that Congress within its article I powers could ex. 
pand the jurisdictionof themilitaryjusticesystem topermittheex- 
e r c m  of jurisdiction over all offenses committed by servicemen. In  
addition, Justice Harlan pointed to weaknesses in the historical 
analysis relied upon by the majorityzje and noted inconsistencies 
in the majority opini0n.~60 

The effect of the O'Callahen decision was to limit court-martial 
jurisdiction to the trial of service connected offenses. Unfortunate- 
ly, Justice Douglas, in his majority opinion, did not define theterm 
"service connected"; nor did he describe the types of situations in 
which the O'Callahan decision was to be applied. 
Two year6 later in Relford v. Commandant261 the Supremecourt 

waspresentedwith an issue alising out oftheuncertaintyandcon- 

2 5 396 u s  et 273 
2: 350 u s  11. 22 11956) 
?Is 395 U S  at a i 4  
2:) Id at 274, 276.80 

Id at 251-83 
A' 401 U S  365 (19711 
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fusion generated by che O'Coiiahan demsion.?e2 In  Relford, the ac- 
cused was charged with kidnapping and raping t w  women. one 
the wife of a serviceman, and the other. the 14year-old as te r  of B 

serviceman, in violation of Articles 120 and 134, Uniform Code of 
Military Justice.263 The offenses occurred on the military reserva- 
tion a t  Fort Dix and the adjacent McGmre Air Force Base. At the 
time of the offenses, Relford was dressed in civilian clothing After 
he was arrested by the military police, Relford confessed to both at- 
tacks, was tried and convicted by general court-martial, and was 
sentenced to a forfeiture of all pay and allowances,reduction to the 
lowest enlisted grade and death.204 An Army Board of Review 
reduced his sentence to a dishonorabledischargeand 30 years' con- 
finement a t  hard labor:5' and the United States Court of Military 
Appeals denied Relford's petition for review.266 

In  1967, Relford filed a petition in federal district court for a w i t  
of habeas corpus alleging tha t  he had  been denied the effective 
assistance of counsel a t  his trial by court-martial.2e- His petition 
was denied and Relford appealed to the court of appeals where he 
argued not only that he had  been represented Inadequately. but 
also tha t  his confession and the results of a lineup had been ad- 
mitted improperly into evidence during his court-martial After 
reviewing Relfard's allegations, theTenth Circuit CaurtofAppeals 
denied his petition.268 

Relford then appealed to the Supreme Court where for the first 
time he argued that the offenses for which he waa tned were not 
"service connected" and tha t  under O'Coliahan thernditarylacked 
jurisdiction to try him.26'1n addressing the merits ofRelford'scon- 
tentions, Justice Blackmun, writing for the malority. reviewed the 
Supreme Court's opinion In O'Coiiahan and concluded that in 
reaching that decision the Court had relied on the following 12 fac 
tors m deciding whether O'Callahan's offenses were service con 
nected. 

I The serimman'r pmper absence from the base 
2 The cnme E ~ ~ r n m i e ~ i o n  auay from the base 

>*> See McCoy, Equal Justice lor Serurcsmin The Sifuarion Beiair and Since 
O'Cailahan L Porker 16 'I Y L  FORI\% :, 16 119-08 See 0180 Jurtlce Harlan s d ~ s  
sent in 0 Callahan ,, Parker 395 U S  258, 283-64 119691 

UCMJ,  ens 120 3 4 ,  10 U.S C $9 920, 934 11970, 
See 401 U S  st 365 

* See id at 361 
21 Umred States v Relford 11 U S C 11 A 6 7 3  11961 
"&  See 101 U S  at 362 
~"Relfard,  Commandant U 9 Diiciplmarj  Barracks 109F 2d 524 825 !loth in 
19698 

401 U 8 at 363 

56 

>*> See McCoy, Equal Justice lor Serurcsmin The Sifuarion Beiair and Since 
O'Cailahan L Porker 16 'I Y L  FORI\% :, 16 119-08 See 0180 Jurtlce Harlan s d ~ s  
sent in 0 Callahan ,, Parker 395 U S  258, 283-64 119691 

UCMJ,  ens 120 3 4 ,  10 U.S C $9 920, 934 11970, 

r S F .  , A  -, I f ,  

2 1  IJ 
"8 See 101 
~"Relfard \ 
19698 

See 401 U S  st 365 

401 U 8 at 363 
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3 Its cornmis~ion at B place not under military control 
4 Its commirsm r i th in  ourtemfanallimitsandnotmanoccvpied/oneof 
a forem" c0""lry 
5 Its commmmn m peacetime and I ~ B  b a n g  unrelated to authority stem- 
mmg from the ~ a r  power 
6. The absence of an) connection berreen the defendant's mlhtan duties 
and the cnme 
i The ,ictim'a notbeing engsgedIntheperiormanceofanydutgrelatingto 
the mditar) 
8 Theoresence and a \~a i lab i i tvo f  ac~iliianeaurtmu,hichthecase can be 
prosecuted 
9 The abaence of any flouting of m i i t a n  authority 
10 The absence of ani threat to B mihtar) post 
11 The absence of any vmlafmn of mdirsry propeny 
1 2  The offense 8 beine a m m e  those rraditionallv orasecvted m ewihsn I I  

C D Y l t S  8.' 

After evaluating the facts in Relfoord and comparing them with the 
enumerated factors, the majority concluded tha t  Relford's offenses 
were service connected. In  addition, JusticeBlackmun stated"that 
when a serviceman is charged with a n  offense committed within or 
a t  the geographical boundary of amili tarypost andviolativeofthe 
security of a person or of property there, tha t  offense may be tried 
by a court-martial."9-1 For these reasons, the Court held that 
Relford was tried properly by courbmartial on the chargee 
preferred against him. 

Realizing tha t  other problems would arise i n  this area,  the ma- 
jority concluded with the following observation: 

\Ye recagmre that any ad hoc approach l e s w s  outer bovndanes vndeter 
mined O'Calfahan marks an area perhaps not the limit. far the concern of 
clrllcaurtaandahere themdltaryma) not  enter The case tad@) markaan 
area. perhaps not the h i t .  *here the c o ~ r m m t i a l ~ s  appropnate and p e ~ .  
misaible What lies between IS for decision at another time 1.2 

Left fordecieion a t  another t imewasthe question ofthe application 
of O'Callahan to nonservice connected offenses committed by 
American soldiers assigned overseas. 

B. O'CALLAHAN DENIED 
APPLICATION OVERSEAS 

BY MILITARY COURTS 

Soon after the decision in O'Callahan,theUnitedStates Courtof 
Military Appeals began toapply thestandardof seniceconnection 
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in military I n  LhTnited States L .  Keaton.'~. the Court of 
Military Appeals was presented with the issue of whether 
O'Collahon had  application overseas.'-C I n  Keaton, the accused 
a n  airman. was tned b) general caurt.martial a t  Clark Air Force 
Base in the Republic of the Philippines and  convicted of assault  
with intent to commit murder in violation of Article 134. Uniform 
Code of Military Justice ?-5  An Air Force Court of Military Review 
affirmed Keaton's conviction and  sentence 2 - -  and  the Court of 
IMilitary Appeals "granted review to determine the validity of the 
accused's conviction in light of the constitutional Iimitatmns an  
court-martial jurisdiction delineated m O'Callahan . . . .''2.3 

In de t emin ing  whether the military had  junsdicnon to try 
Keaton for an offense committed off post in a foreign country. the 
Court of Military Appeals first examined the Supreme Court's opin- 
i on in  O'Callohan and  then reviewed thetreatyprovisionsineffect 
between the United States and  the Republic of the Philippines 
governing the exercme of jurisdiction in criminal matters. The 
court concluded tha t  since the victim of Keatan's offense was 
another serviceman, the military had jurisdiction to try Keaton by 
court.martia1."' Having decided tha t  the offense was service can- 
necred and  tha t  O'Collahan would not apply. the court decided to 
address the question of whether the military could have exerclsed 
lurisdictmn over Keaton had he been charged with a nonservice 
connected offense 

I n  answering this question, the cour t  reasoned that If the 
military could not exercise1urisdiction over military personnel who 
commit nonservice connected offenses ovemem, soldiers would 
have to be returned to the United States in order to be subject to 
prosecution by the Government 2'1 Since the federal district courts 
do not have jurisdiction to try many  of the nonservice connected 

Id ai 6 -  i l  C \I R ai 67 
Id T h e  p o w b d x ?  a fhav ing to  return soldiera lathe Emred Starer far trial a fnan-  

 eni ice connected offenses also war diseLssed I" ffilliamn Y Fraehlke 366 F Supp 
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offenses committed oversess,26: the court concluded tha t  most of 
the soldiers could not be returned to the United States for prosecu. 
tion and t r i a l . z b 2  These d d i e r s  would then either betried in foreign 
court@83 or not tried at  all.*a4 I t  was the court's opinion, therefore, 
tha t  the application of O'Callahan overseas would deny the Uni. 
ted States all mean8 of prosecuting nonservice connected offenses 
committed by American servicemen in foreign countries. 

Reasoning tha t  the Supreme Court obviously didnotintendsuch 
e. result in deciding O'Callahan, the Court of Military Appeals ex- 
amined the Constitution and concluded tha t  the provision em- 
powering Congress "to make Rules for the Government and 
Regulation of the land and naval forces," when read with the 
necessary and  proper clause, was sufficient to support the exercise 
of court.martial jurisdiction over nonservice connected offenses: 

[Ilt seemi clear that foreign l i i d  by court-mama1 of all affenaes committed 
abroad. including those which could be tned by Article 111 courts if cam. 
mitfed in this countn. 1% a \,alidexerciseafconstitutionalauthont) 
\Ve hold. therefore, that the conalitutional h m h r i o n  on coun-martmi 

iunsdicatian laid down m O'Collohan L. Parker, , 16 inapphcable fa 
COYIIS mania1 held outside the terntonal Iirn~fr of the United States z 

Id at 593.94. 
l"l"With butfew exeepnonr.seee g l8USC 5 1111, ourfederalrriminslitstuteisre 
inapplicable to extra-temtotial acts and rrmes committed abroad and thus not 
'offense8 against the United States' whlch DirtndCourta are properly consfmted 
to try 18 U.S.C 5 3231 '' Bell \I. Clark, 308 F Supp 384 388 ( E D .  Va 1970). See 
Hemphill V. Moaeley, 443 F.2d 322, 323 (Ihh Cir 1971) 
2'1 19 U S C M A  at 65, 41 C 1% R. at 67. 
1 / 3  Gallagher Y United States. 423 F.2d 1371, 1374 (Ct CI 1910) In Williams V. 

Fraehlke.358F SVPP i 9 l ( S D N Y  1973~,thecourt11sredtheconstltuhonalti~hta 

Id sf 594 n.3. But QBD Mills S Y D ~  note 39 a t  352 
Williamson v Alldtidge. 326 F Supp 840, 843 n.4 (W D Okla 1970) 

lDs 1 9 U  S C  M A  at67-68.41 C.M.R.al67-68 Itiaimportantronotethatthpptinci- 
ple set fonh in Keorandoes "not apply where the cnmes are commitfedin the United 
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Based an the Keoton language that the United States Supreme 
Court "did not intend to limit court-martial jurisdiction in friendly 
foreign countries,"286 the Court of Military Appeals. as wel l  as the 
Courts of Military Review,, haveapproved the court-martial conwc. 
tians of soldiers committing nonservice connected offenses in Ger- 
many,zi- Okinawa,ze' British Kest Indm,28' and M e x m  m 
Because of the consistent holdings of the military  court^ on this 
issue, it 18 generally accepted that thedemsionm O'Callahanisnot 
applicable "to courts-martial conducted outside the terntorial 
limits of the United States for  offenses commrtted abrod" '41 

States and the C O Y I ~  martial 11 conducted in a foreign country ' Umted States v 
Bowers, 47 C 1% R ~ 1 6 . ~ 1 5 l A C h I R 1 9 ~ 3 1 1 ~ o ~ h l e s a c h e c k a r n r t e n m c i r i l i a n c o m  
munirv m Pennsvl.ania whde accused %as onthlrti-dav homeleaiefrom hls unit 

. .  . . 
gnevoue bod113 harm. ~ ~ ~ ~ u l f w t h m t e n i  t o  Commit rape, assault and battery and 

German nsfmnal ~n c i \ i l i an  cammvnityin Germanyr. Lrmred States v Stevenson. 
19US C M A  67 41C M R 65119651,unpremedirafedmurderafaCsnadisn~ald~er 
~n ~iv i l i sn  community in Germany). United States Y Easter, 19 U S  C M A 62.41 
C M R 68 119691 lsftempted housebreaking committed in cw~l ian  cammumty in 
Germany). United Stares v Relnstam. 19 V S C \I A 29 41 C >I R 29 ,1969, 
loffenses ~nvalving manhvane cammltted I" c ~ i d i a n  commumry I" Germany1 But 
see United States 5 Bauers, ?: C Y  R 516 {ACMR 19731 (no i e n l i c e  e a n n e c f m  
where accused opened checking account at Amencan Erprea~  I" Germen) and 
wrote bad checks in Pennsylvania while on  a thlrtydai leave from hls umt ~n Ger 

2's United Sfatea Y Daws 20 C S.C M A 27. 12 C 41 8. 215 115;01 lpossessm of 
manhvanaaffoastmOkinawal LnitedStaresi O n n  2 0 U S  C Y A 21.42C M R 
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C. O'CALLAHAN DENIED APPLICATION 
OVERSEAS 

BY FEDERAL COURTS 

A number of federal civilian courts also have held tha t  the 
Supreme Coun's decision in O'Callahon h a s n o  application tonon. 
service connected offenses committed ovemea~. Since the 
pronouncement of the O'Callahan decision in 1969, the Second, 
Fourth,Seventh andTenthCircuit Counsof Appeals, a s  wellas the 
United States Court of Claims, have held tha t  the military h a s  
jurisdiction to try soldiers by court-martial for nanservice con- 
nected offenses committed in foreign countries and that  
O'Callahan has  no application overseas. The significanceof these 
decisions it that  the courts have denied the application of 
O'Callahon overseas for a variety of reasons. 

In  1974, the Second Circuit Court of Appeals was asked in 
Wdlmms u. Froehlke292 to rule on the extraterritorial application of 
O'Callahan. I n  Williams, a soldier serving in the United States 
Army in Germany was charged with robbing aGemancabdr iver .  
At the time of the robbery, It was alleged that Williams. the ac- 
cused, was off post and dressed in civilian clothing. His tna l  by 
general court-martial resulted Ln convictions of robbery and ad- 
ditional charges for which he was sentenced to a diahonorable dis- 
charge and  five years' confinement a t  hard labor. 

After sewing his sentence, Williams learned of the Supreme 
Court's decision in O'Callehan and petitioned the Federal District 
Court for the Southern District of New York requesting that his 
courbmartial conviction be set aside and  that he be issued an 
honorable discharge. In  part, he contended tha t  "under the rule 
enunciated in O'Callahan u. Parker . . . the court-martial lacked 
jurisdiction to try him for the robbery offense."283 While conceding 
tha t  Williams' arguments had a n  "appealing logical consistency," 
the court, nevertheless, was not persuaded tha t  the Supreme Court 
intended O'Callohan to have application overseas and granted the 
government's motion for summary judgment.zB4 

In  affirming the lower court's ruling denying the accused relief, 
the court of appeals held that the reach of O'Callahan "did not ex. 
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tend to the jurisdiction of courts-martial In peacetime to tr) non 
service connected offenses committed by senwemen against 
foreign persons in foreign lands."zq5 In reaching its decision, the 
court concluded that 

[Tlhere ,,as a auffzienr connection between [k i lhams 1 oftenses and hir 
sen ice  ifatus to characterize his crime as ' ansinr wrhintheiand o r n a i a l  
forcer ' far purposes of the exception ~n the Fifth Amendment + 

In addition, the court noted that the sixth amendment protections 
were not available to the accused since there were no article 111 
courts In Germany. and if the case had been returned ta the United 
States, the jury would not be composed of persons ofthe State and 
place where the offenseoccurred. Marever. the court concluded that 
while the limitations In the fifth and sixth amendments could be 
applied to limit the exerci~e of court-martial jurisdiction over non- 
service connected offenses committed by soldiers within the 
terntonal boundaries of the United States. the same limitation 
could not be applied to such offenses committed o~erseas  where no 
federal courts were available to try the For these 
reasons, the lower court's decision to dismiss the accused's action 
was upheld. 

The Fourth Circuit Court of Appeals, in a similar case,also was 
asked to rule on the application of O'Callahon overseas In  Bell i. 
ClarkiYa the accused. a Private First Class serving with the United 
States Army in Germany, was charged with the rape of B German 
citizen approximately five miles from the base where he was 
stationed. At the time of the offense. Bell was off duty and dressed 
i n  civilian clothes. Bell was apprehended shortly after thecommis- 
sion of the offense and confessed to the crime His trial by general 
court-martial convened in Germany resulted in a conviction and 
Bell was sentenced to adishanorabledischarge. forfeitureofallpay 
and allowances. Seven years' confinement and reduction to the 
lowest enlisted grade. An Army Court of Military Review affirmed 
his c o n ~ ~ c t i o n . ~ ~ ~  and the United States Court of Military Appeals 
denied the accused's petition for a grant of review 

Having exhausted his military remedies. Bell petitioned the 
Federal Distnct Court far the EasternDistnctofVirginiafor a wnt  
of habeas corpus alleging that. 

P' 490 F i d  at 1001 
: g j  id st 1003 01 
w id 

308 F Supp 314 tE D Ya 19701 a i i d  437 F 2d LOO (4th Clr 1971. 
m United Statee \ Bell. CM 413745 A B R  19661 (unpublished opmmn 
-' United Sfales 5 Bell. 16 C 9 C M A 600 81966i 
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[ l lhe  military KBB without innidietion t o  f r y  him for the noniervice con- 
nected offense, and that by their $0 doing he was denied his procedural 
nghta of trial under a grand jury indictment and mal by iury secured him 
by Anide I l l ,  $ 2 ,  and theFifrh and LxthAmendments iotheConatifution 
of the United States x 

In denying the accused's petition, the court limited O'Callahan's 
application "to nonservice connected crimes committed by B ~ T -  
vicemen at  a place where jurisdiction by civil courts guaranteeing 
the application of constitutional rights is availabld'30zSince no BI- 
ticle I11 courts were available to the accusedin Germany, the court 
reasoned that the trial of the accused by court-martial did not 
violate any of his constitutional rights. 

Bell appealed the denial of his petition to the court of appeals 
where he reiterated his arguments. In considering Bell's appeal. 
the Fourth Circuit examined the provisions of Article VI1 of the 
NATO SOFA, under which German authorities waived their right 
to exercise jurisdiction over Bell. The court concluded that the 
provisions of Article VI1 "unequivocally preserve jurisdiction in 
the United States Military authorities in Germany over crimes 
committed there by American soldiers."303 The court reasoned 
further that this portion of Article VI1 "is impliedly an assurance to 
the 'receiving State' that those servicemen of the 'sending State' 
who break the former's laws should be tried immediately."30' In 
reaching its decision, the court recognized that a denial of court. 
martial jurisdiction in cases such as Bell's would undermine and 
destroy comity between the United States and the other signatory 
nations. For these reasons the court affirmed the lower court's deci. 
sion dismissing the accused's petition for a writ ofhabeas corpus. 

Theissueof O'CallahQn's application overseasalso was raisedin 
the Seventh Circuit in WImberly v. Laird.306 In Wmber ly ,  the ac. 
cused, while serving in Germany, was charged with premeditated 
murder of a German national.306 He confessed to the murder and 
was tried in Germany by a general court-martial which found him 
guilty of the offense and sentenced him to death. An Army Board of 
Military Review affirmed the findings of guilty, but reduced the 
sentence to a dishonorable discharge, forfeiture of all pay and 

Q1l 308 F. Supp. at 385 

"y"437F 2dat20203 SeeoimMawmountv Joyce.352F Supp 541(W.D.Ark. 1972) 
(Air Force Master Sergeant'e court-martial conmctmmn England far themurder of  
hi8 w?fe upheld) 
3 c d  437 F 2d et 202-03 

log ECMJ. art 118, 10 U S  C. § 918(1) (1970) 

Id at 389. 

412 F.2d 923 (7th C n  i ,  ceif denred, 413 U S  921 (1913). 
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allowances, and life i m p r i s ~ n m e n t . ~ ~ .  The accused's conviction 
also was affirmed by the United States Court of Military 
Appeals.3:s 

While confined in the federal penitentiary at  Manan, Illinois. the 
accused petitioned the federal diatrict court for a writ ofhabeascor- 
pus. The distnct court denied the petition and the accused 
appealed. alleging that"themi1mry tribunal hadna  jurisdiction to 
try him for murder because his offense was not 'service con- 
nected'."333 He also alleged that he had been denied the effective 
assistance af counsel a t  his courtmartial. 

In support of his contentions tha t  the court.martial lacked 
jurisdiction over the offense. the accused argued that he wa6 dress- 
ed in civilian clothes at  the time ofthe offense, that  the offense oc- 
curred off post and bore no relation to the military, and that the vic- 
tim was a German civilian who had  no connection with the United 
States Government. In  response the government counsel argued 
tha t  if the purpose of the O'CalIohan decision was to provide 
greater protection to American servicemen by making available to 
them the rights to indictment by grand jury and trial by jury of 
their peers, tha t  purpose would be defeated by extending 
O'Callahon overseas since "constitutional protections are not 
available in cases involving the violation of foreign law."3-" 

The court of appeals rejected the contentions of the accused and 
held that O'Callahon could not be applied oversea6.3" The court 
found tha t  

rhe fae t rha t  pent ionerw~e  presentin German> as a resu l fo fh i s s l a iu i  
8 6  a member of the United States Arm3 provided a eufficienf"connPction" 
b e t w a n  his offense and hisienIceetatusrocharacreniD h m c n r n e a r ' a n 8  
~ n g  m the land or na ja l  forcer'' within the meanmg of the Fifth 
Amendment 

The court concluded that the combination of the presence of a 
soldier in a foreign country and the commissmn of a nonservice 
connected offense 1s sufficient to establish a service connection 
enabling the military to exercise court-marhal jurisdiction over the 
accused. 

In  Hemphrll u.  Moseley,j-j the Tenth Circuit Court  of Appeals 
also declined to apply O'Callohan outside the territorial limits of 

,:- Vnired Stares Y Wirnber l~ .  CM 109331 (ABR 19651 lunpubliehed opinion1 
3 ~ United Stares Y i\-imberl>. 16 U S  C M A  3. 36 C M R 159 (19661 

". Id a i  921 
I Id.  
1 2 Id at 925 
" I 413 F 2d 322 (10th C n  19711 
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the United States. In Hemphrll, the accused was a soldier sewing 
with the United States Army in Germany. He was tried and con. 
victed by general court-martial in Mannheim, Germany for 
wrongful appropriation of an automobile, unlawful entry and 
assault with intent to commit rape. These offenses were alleged to 
have occurred off post and while the accused was on leave and out 
of uniform. He was sentenced to a diahonorable discharge, total 
forfeitures, confinement at  hard labor for 20 years and reduction to 
the lowest enlisted grade. An Army Board of Review affirmed the 
accused's conviction314 and the United States Court of Military 
Appeals denied his petition for B grant of review.315 

While sewing his sentence in the federal penitentiary at  
Leavenworth, Kansas, the accused petitioned the United States 
District Court for theDistrictofKansasforawritofhabeascorpus. 
In the petition, Hemphill alleged that his court-martial conviction 
and sentence were invalid in view of the Supreme Court's decision 
in O'Callakan.31fl In denying his petition, the district court dis- 
tinguished the petitioner's case from O'Callahan noting that 
O'Callahan's offenses were committed in Hawaii and were subject 
to prosecution in civil courts, while the accused's offenses were 
committedin Germany, and were not subject to civil prosecution.31' 

Moreover, the court noted that under the provisionsoftheNATO 
SOFA soldiers charged with committing nansewice connected 
offenses in Germany were to be tried by court-martial. For these 
reasons, the court held that "the constitutional limitations on 
courtcmartial jurisdiction announced in the O'Callahan case are 
inapplicable to courts-martial held outside the territorial limits of 
the United States."3'6 In support of its decision the district court 
relied on Keaton and related case9.319 

In an appeal to the Tenth Circuit Court of Appeals the accused 
renewed his jurisdictional allegations. The court of appeals noted 
that Hemphill's offenses occurred outside the territorial limits of 
the United States and concluded that this fact alone distinguished 
Hemphill's case from OCallahan. In ruling against the applica- 
tion of O'Callahan overseas, the court also noted that O'Cnllahan's 
offenses were committed on American territory and could have 
been prosecuted in. the civilian courts where defendants are af- 

11* United Slates V. Hemphill, CM 414604 (ABR 1967) (unpubhshed opinion) 
United Slates Y Hemphill, 17 U S  C.M A. 642 (1967). 
Hemphil Y. Moseley. 313 F. Supp 144, 146 ID. Kan 1910) 
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forded "the full panoply of constitutional protections " 5 2 0  In  the 
principal case, however. the accused's offenses were committed on 
foreign terntory and could not have been prosecuted in federal 
civilian courts. In  addition, the court noted that because federal 
criminal statutes do not apply extraterntorially. the accused's 
offenses were not "offenses against the Umted States" and 
therefore were not subject to prosecution In the federal courts. 
Because there is no way in which the constitutional protections af- 
forded defendants prosecuted in United States federal civilian 
courts could be made available to soldiers like Hemphill, the court 
reasoned that the application of O'Collahon outside the terntonal 
limits of the United States would serve no purpose Therefore. the 
court refused to apply O'Collahan overseas and affirmed t h e h e r  
court's decismn denying Hemphill's petition for a writ of habeas 
corpus.3" 

In  1970, the United States Court of Claims was asked whether 
O'Cellahan was entitled to extraterritorial application in 
Galiagher u.  Unrted States."z In Gailagher, the accused, a n  
American mldier aerving in Germany, was arrested by German 
police for assaulting and robbing a German civilian. The offenses 
occurred off post while the accused was on leave and dressed in 
civilian clothing. The accused was released to the custody of the 
military authorities and subsequently wa8 tried by courtmartial 
and convicted of the offenses. 

After sewing his sentence, Gallagher sued the United States in 
the Court of Claims to collect back pay lost as  a result of his court- 
martial sentence. In  presenting his case to the court, Gallagher 
argued that because his offenses were not service connected, the 
court-martial lacked jurisdiction to try him. For this reason, he can. 
cluded his conviction was void and he was entitled to back pay. 

The Court of Claims rejected these arguments relying heavilyon 
the reasoning set forth in United States Court of Military Appeals' 
decisions holding tha t  O'Caliohan did not have application 
oversea8.31" The court noted that the significant distinction 
between O'Callahan and the decismnswhichfound sewiceconnec- 
tion in similar offenses was the situs of the offense. After noting 

.' Hemphdl Y Sloseley, 413 F 2d 322 323 (10th Clr 1 9 X  
d 1  ri 
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this difference, the court concluded that crimes committed by 
American servicemen against local civilians in a friendly foreign 
country are service connected offenses triable by courts-martial. In- 
deed, to find otherwise, in the court's opinion, could undermine and 
impair the accomplishment of the mission of the United States 
Armed Forces serving in foreign countries around the world.32' 

The court also reasoned that if O'Callahan were applied 
overseas, the exercise of military jurisdiction in foreign countries 
over nonsewice connected offenses would cease, and soldiers 
charged with such crimes would be subjected to trials in foreign 
courts, "some of which have a reputation for harsh laws and 
savagely operated penal institutions."325 Having found that 
Gallagher's robbery of aGermancivilianoffpost was a servicecon- 
nected offense, and having concluded that servicemen, like 
Gallagher, would be subject to trial in the German courts for such 
offenses if the military were without power to try them, the Court of 
Claims held that the United States Army had jurisdiction to court- 
martial Gallagher and denied his claim for back pay.326 

Thus, in addition to the United States Court afMilitaryAppeal8, 
the United States Court of Claims and four circuit courts of appeals 
have ruled thatthemilitaryhas jurisdictiontotrysoldiersbycourt- 
martial for nonservice connected offenaes committed overseas. 
Because of the uniformity with which the federal courts have held 
that O'Callahan is not applicable overseas, one would expect to 
find some similarity in the rationales relied upon by these courts in 
support of their decisions, but none exista. On the contrary, the 
courts have denied the application of O'Callahan overseas for e. 
variety of reasons. 

The Fourth Circuit Court of Appeals declined to extend the 
holding in O'Callahan overseas on the ground that the provisions 
of Article VI1 of the NATO Status of Forces Agreement and Article 
XIX of the Supplemental Agreement provide for the exercise of 
military jurisdiction over nonservice connected offenses.32' In can- 
trast, the Second and Tenth Circuit Courts of Appeals declined to 
apply O'Callahan extraterritorially in part because of the absence 
overseas of federal civilian forums in which soldiers committing 
nonservice connected offenses could be prosecuted.aza The Tenth 

82 .  423 F 2d at 1373 
Id at 1374 
Id 

j r  Bell v Clark, 437 F 2d 200. 202-03 f t h  Cir 19711 Sea "ore8 298-304 and aecorn- 
psny1ng text supra 
a x  Srr Williams v Froehlke, 490 F2d 998. 1002-04 (2d Cir 19141. Hemphill 3 

Moseley, 443 F 2d 322, 323 (10th Cir. 19711 See nates 273. 293 & 313 and ae~orn-  
p*nying text sapia 
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Circuit also reasoned that If the thrust of O'Callahan was to afford 
soldiers accused of nonserwce connected offenses the con- 
stitutional protections found in the federal courts, the application 
of O'Cellahon overseas would serve no purpose, since no federal 
court exists in which soldiers charged with nonservice connected 
offenses overseas could be prosecuted. '2s Taking a different ap- 
proach, the Seventh Circuit Court of Appeals, the Court ofClaims, 
and, in part ,  theSecondCircuitCounofAppealsreasoned that any 
serious crime committed by an American serviceman off post in a 
foreign country is a "service connected" offense over which the 
mditary has  authority to exercise j u r i a d i d i ~ n . ' ~ ~  

Thus. far different reasons the federal COURS consistently h a r e  
held tha t  O'Collahan doesnot haveapplication overseas. Rhile the 
C O U ~ S  dodiff~erintheirratianales. they allagreethat O'Callahanis 
not to be applied outside of the territorial limits of the United 
States. Theuniformitsamongthecourtsonthisissueseems t o r e m  
force the correctness of the decisions in this area 

D. O'CALLAHANS APPLICATION 
OVERSEAS UNDER 

EXTRATERRITORIAL JURISDICTION 

Enactment of the Cnminal Justice Reform Act of 1975 and ~ m -  
plementation of the proposed extraterritorial provisions will cause 
a significant expansion in the exercise of federal jurisdiction and 
will create a substantial increase in the number of federal 
prosecutions of American citizens charged with the commission of 
criminal offenses overseas. It also wdl mean that Amencan 
citizens charged with violations of the federal laws outside the 
territorial limits of the United States will be entitled to all of the 
constitutional protections they would have iftheir crimes had been 
committed within the United States. 

The expansion of federal jurisdiction and the corresponding ex- 
tension of constitutional protections to Amencan citizens charged 
with the commission of offenses overseas should produce a new 
wave a i  challenges to the military's exercise of court-martial 
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jurisdiction over soldiers charged with the cammiseion of nonserv. 
ice connected offenses overseas. Upon the enactment of the new 
legislation, soldiers tried by court-martial for committing nonserv. 
ice connected offenses in foreign countries will begin to challenge 
not only the exerciseof militaryjurisdictionoversvch offenses, but 
alao the validity of military and civilian federal court decisions 
holding that O'Callahan has no application overseae. In challeng- 
ing these decisions, soldiers will argue that the rationales relied 
upon by the courta indenying O'Callnhanapplicationoverseas are 
no longer controlling in new of the extraterritorial jurisdiction of 
federal criminal law, 

For example, the rationale oftheFourth Circuit CounafAppeals 
in Bell v.  Clark,33'thattheprovisions oftheNATOStatusafForces 
Agreement preserve to the military the exercise of jurisdiction over 
nonservice connected offenses, will be attacked on the ground that 
treaty provisions cannot be used to deny soldier.defendants their 
constitutional rights taindictmentby grand jury andtrial by ajury 
of their peers. Those attacking the circuit court's reasoning will 
argue further that the protections of the Constitution are of 
primary importance and cannot be legislated away by treaty 
prorisions.332 In addition, they also will argue that while the treaty 
rationale may have been persuasive at  a time when soldiers 
overseas had no access to  federal courts, the rationale loses per. 
suasiveness when the alternative to a military court-martial under 
NATO SOFA provisions is a federal trial affording an accused con. 
stitutional protections under the fifth and sixth amendments.333 

The rationale relied upon by the United States Court of Military 
Appeals and the Second and Tenth Circuit Courts of Appeals in 
denying O'Callahan application overseas also is subject to attack. 
These courts reasoned that the availability of an  alternative forum 
was an  essential element in O'Callahan and becauseno alternative 
federal civilian forums were available to soldiers charged with 
committing nonservice connected offenses in foreign countries, 

331 437 F.2d 200, 202-03 (4th Cir 1971) See note8 299-304 and accompanying text 
~~~ supra. 
In this regard, advocates attacking the reasoning of the c m u l t  court will contend 

that thenew extraterntorial leglrlation nullifies weary provismns which aremeon- 
flict with i f  In e u ~ m r t  of this contention advocates w l l  amue that the Su~reme 
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O'Callahan would not be given application over seas.^"- Since the 
provislan of rhe new legislation extends the reach of federal 
lunsdiction throughout the world, opponents will argue that a n  
alternative federal forum is now available to servicemen commit- 
ting such offenses, and that under O'Callahan themilitary should 
be denied the right to exercise prisdictian over this type of 
offense:.'. 

For rhe same reason, opponents will argue tha t  the Tenth Cir. 
cuit's additional rationale far not applying O'Callahan overseas 
also lacks merit. The Tenth Circuit Court of Appeals reasoned that 
If the purpose of O'Callahan was to extend to soldiers chargedwith 
nonservice connected offenses the constitutional protections 
available in the federal courts, the purpose could not be effectuated 
in foreign countries where federal courts were not sitting and could 
not exercise jurisdiction over the offenses charged. Opponents to 
this line of reasoning will argue that  under the provisions of the 
proposed legislation, the p u r p o ~ e  of O'Callohan can be effectuated 
overseas and tha t  servicemen should he afforded the constitutional 
protections made available by the federal courts. 

Similarly, the reasoning used by the Seventh Circuit Court of 
Appeals, and relied upon partially by the Second Circuit Court of 
Appeals and the United States Court of Claims. also will be 
challenged by those apposing the exercise of military jurisdiction 
over nonservice connected offenses committed off post In foreign 
countries. These courts reasoned tha t  thecommission of ananserv- 
ice connected offense off post by a soldier stationed in B foreign 
country is  a "sernce connected" offense triable by military court- 

While it is  true that the commission of offenses by American 
soldiers in the civilian communities of foreign cauntnes tends to 
create bad public relations and undermines the performance of the 
armed forces' mission overseas, critics nevertheless will contend 
tha t  the Same argument could be made for the exercise of military 
court-martial jurisdiction over nmserwce connected crimes com- 
mitted off post in the civilian communities within the terntorial 
boundaries of the United Stares.". In  addition it will be argued 
that the intent of O'Callahan will be ignored if courts forego a 
detailed inquiry into the existence of service connection and sim. 
ply conclude tha t  every offense committed o ~ e r s e a ~ ~ s " ~ e r v ~ c e  con- 
nected." 
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Lastly, opponents of the reasoning of the Seventh Circuit will 
argue that the thmst of O'Callahan was to preserve the benefits of 
the fifth and sixth amendments for servicemen by limiting to the 
greatest extent possible the exercise of military jurisdiction over 
them. When the missionofthearmed forces and themilitary'sneed 
to handle quickly offenses committed off past are balanced against 
the entitlement O F  those accused of such crimes to their con. 
stitutional protections of the right to indictment by grand jury and 
trial by a jury of their peers, opponents of the service connection 
argument will argue that the protectionoftheconstitutional rights 
of the individual is most important. 

Once the main rationales supporting the military and federal 
court decisions have been undercut, there are not many arguments 
remaining that can be made against denying O'Callahan applica. 
tion overseas. It might be argued that the imposition of the 
O'Callahon holding overseas would create great logistical 
problems for the armed forces in the sense of having to return sub- 
stantial number of American soldiers to the United States for trial 
in federal district courts for offenses committed overseas. While 
this may be h e ,  the United States Supreme Court has stated that 
difficulty of this nature should not be permittedto stand in the way 
of the exercise of one's constitutional r ight~.~38 

It also may be contended that specific provisions ofthe Canstitu- 
tion support the exercise of court-martial jurisdiction over military 
personnel accused of committing nonservice connected offenses. It 
can be argued, as it was in United States u.  Keoton.339 thatthecon- 
stitutional provisions empowering the Congress to "make Rules 
and Regulations for the Armed Force~"3~0 and to do that which is 
"necessary and proper to enf~rce"~" such laws are sufficient to up. 
hold the military's exercise of court-martial jurisdiction over non. 
service connected offenses. In response to this traditional argu. 
ment often presented in favor of maintaining OT extending the 
scope of military juri~diction,3~' opponents will argue that the 
necessary and proper clause cannot be used by the Government as 
a means of denying servicemen the constitutional rights which the 
United States Supreme Court has held are applicable tothose EN. 
ing in the armed forces. 

Opponents also will contend that in O'Callehon the Supreme 

'I* See, e 8 ,  Ar~ersmger v Hamlm. 407 C S 26, 62 (1972) (Powell. J , concurring) 
li9 19 U S.C M.A 64 6 i .  41 C M R 64 61 (19691 
' S L  u s  C0KS.r art I. 58, c1 1 4  

> d l  u s  c o w  art I, $8 ,  C ~ .  i a  
"'SeoUmtedSteresexi.1 Tothv Quarles.36OU S 11 1411966).Re1d\ Covert.364 
U S  1. 5-6 (1957) 
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Court held soldiers charged with committing nonservice connected 
offenses are entitled to the constitutional protections of a n  indict- 
ment by a grand jury and a trial by their peers in a civilian C O U ~ . ~ ~ ~  
In  addition, those who favor restricted courts.martial jurisdiction 
will argue that.  

[Tlhe iunsdiction of mrhtar) rnbunals IS a ver) limited and extraordinar) 
iunsdicfion denvedfromrhecrrpticlansuaaeInArt I §@,and atmast was 
mended to be only B nanan, exception t o  the norms1 and preferred method 

For these reasons opponents will conclude, not only that soldiers 
charged with nonservice connected offenses overseas are entitled 
to the same constitutional protections as are civilians committing 
similar types of offenses wersem,945 but also tha t  the necessav  
and proper clause should not be used to defeat important con- 
stitutionally protected rights extended to servicemen who commit 
nonservice connected offenses within the United States. 

Two other theories denying the application of O'Callahan 
overseas are based on the concept of military necessity. One argu- 
ment is  "that countries will be less willing to accept United States 
troops if the military commanders lack constitunanal power to dis- 
cipline them by couns.martial."~46 The other argument is tha t  
"there is a 'greater need to maintain discipline among troops 
stationed in foreign countries' and tha t  this requires 'broader 
military jurisdiction' than  a t  hame."..' 

In  rejecting these contentions, those opposing continued military 
jurisdiction over noneerace connected offenses overseas will cite 
argumentsmadeduring theNATO SOFAnegotiations on theques- 
tion of the exercise of jurisdiction over American troops and the 
desire of NATO countries to retain criminal junsdiction over 
American servicemen stationed in their c~untries.~'E In  addition. 
critics will contend tha t thecni ted  States SupremeCourtimpliedly 
rejected the second argument in O'Callahanwhenitstated that the 
trial of nonservice connected offenses in civilian courts would not 

ii O'Callahan , Parker. 396 US 268, 272-73 1196% 

'*) See hlills. s w m  note 39. at 354.56 
j 6  Id at 355 

j D  See also Nota, Crrrninol Jvnadiction o ~ e i  American .?rrned Forces Abroad -0 

Reid Y Caren. 354 U S  1, 21 11957) 

Id 

HARI L R P i  1043 119671 
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noticeably affect the maintenance of military discipline within the 
armed fo;ce~.~~2 

E. AMENDING SECTION 204/g) 
TO DENY O'CALLAHAN 

APPLICATION OVERSEAS 

Most of the arguments relied upon by the military and federal 
courts which have denied the application of O'Callahan overseas 
will no longer be persuasive once Congress enacts legislation 
providing for extraterritorial application of the federal criminal 
laws. The arguments noted above are the ones soldiers will rnakein 
favor of extending the application of O'Callahan beyond the 
territorial limits of the United States; these also are the arguments 
the Supreme Court found persuasive two decades ago in holding 
that the mili taq could not exercise court-martial jurisdiction over 
civilian dependents and employees accompanying the armed 
forces overseas.3~0 

The enactment of legislation providing far extraterritorial 
jurisdiction will atrengthen arguments favoring the application of 
OCallahan overseas. The most persuasive of these arguments is 
that American servicemen charged with nonservice connected 
offenses outside the territorial limits of the United States should be 
entitled to the same constitutional protections enjoyed by civilians 
a t  home and abroad and by soldiers serving within the United 
States. 

The strongest argument against applying O'Callahan overseas 
is the adverse impact such a decision would have on military 
operations outside the United States. Having to return soldiers 
charged with nanservice connected offenses to the United States 
for trial will adversely affect the relationship between American 
armed forces and local nationals overseas in communities where 
Amencan servicemen are stationed.35' I t  also will have an adverse 
effect on maintaining discipline among American soldiers assign- 
ed overseas. 

When extraterritorial jurisdiction is enacted into law the 
arguments for and against the application of O'Callahan overseas 
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will be presented to the federal and military courts by soldiers tried 
and convicted by m>litary courts-martial for offenses committed 
overseas. In  resolvmg the difficult issue of the applicability of 
O'Callohan overseas. the courts will seek guidance from the ex- 
traterritorial prisdicnon provisions contained in section 204(g) of 
the Criminal Justice Reform Act of 1975. The courts will find tha t  
section 204(gl provides that: 

Exceprarotherr~seexpresil i  proiidedbyifature arb5 treaty a r o t n e r m  
rernational agreement an offense 1s cammitied within the extraterntonal 
pnsdicrion of the United States I f  I C  LS committed outeide the general 
iunsdichon afthe United States and ( S J  theoffense I B  committed b\, a 
federaliivblicser~anf,afherfhonomembsroiihroirnidiarces z i h a m s v h  
jecf to court  rnarrioi jurudic!ran lor the o f f e n s e  

With respect to this provision. soldiers charged with committing 
nonservice connected offenses overseas *,ill argue that the military 
exception contained i n  subsectmn(g1 does not apply to servicemen 
who commit nonservice connected offenses arerseas. 

For the reason6 enumerated earlier, these soldiers will contend 
tha t  O'Callahan provides that nonservice connected offensesmust 
be tned in federal district courts where soldiers are afforded the 
same constitutional protections enjoyed by civilians charged with 
committing crimes overseas. In  other words. soldiers charged with 
nonservice connected offenses will argue that O'Callahon has  
application outside of the United States and requires that nanser. 
vice connected offenses must be tried in federal court; hence, 
soldiers who commit nonservice connected offenses are not 
"members ofthe armed forces, . . subjecttocoun-martialjurisdic- 
tion" under section 204(g). 

In  opposition, the Government will argue tha t  O'Callahan has  
no application outside of the United States and tha t  for this reason 
soldiers who commit nonservice connected offenses  oversea^ are 
"members of the armed forces . . . subject to coun-martial jurisdic- 
tion" under section 204(g). Further the Government will argue that 
soldiers charged with nonbervm connected offenses are not sub. 
ject to the jurisdiction ofthefederal courts andneednot bereturned 
to the United States for trial. 

Unfortunately, the provisions of section 204(g) provide no 
guidance as to whether Congress intends that O'Callahan be 
applied outside the territorial limits of the United States. Nor is 
guidance provided in the published legislative history or previous 
court decisions. In  addition, the military exception clause may pre- 

',' 

S 1, 94th Con8 , 1st Sesa 5204(gi 11975). H R 390i.94rhCang l i t  Seas 6204,gl 
11975) (emphasis added) The 1 2  volumes of Public Heanngs on S 1. sss Hrarmgs 
supra note 2, do not mention the problem of O'Coliahan'a application overseas un. 
der e ~ t r ~ f e m t o i i ~ l  !unsdlction The International Affaire Diiirmn ofThe Office of 

74 



19761 EXTRATERRITORIAL JURISDICTION 

sent another problem. Because the clause exempts mimes com- 
mitted by members of the armed forces subject to court-martial 
jurisdiction from the extraterritorial jurisdiction of the United 
Statee, it is arguablethat crimes committed on activeduty by s e w -  
icemen subsequently diecharged from the armed forces are no 
longer subject to the extraterritorial jurisdiction of the United 
Statee. 

Defense lawyers will argue that the military exception clause 
means that d d i e r s  who commit crimes while serving overseasare 
subject only to courtmartial jurisdiction and cannot be prosecuted 
in federal courts under the extraterritorial jurisdiction provisions. 
Ifthemilitaryfailstochargeasoldierwithanoffenseandheissub. 
sequently discharged from active duty, he is  no longer subject to 
military jurisdiction and cannot be tried by court-martial. Neither 
can he be tried by federal authorities. Since the offense was com- 
mitted while he was a member of the military and subject only to 
court-martial jurisdiction, the military exception clause applies 
and federal extraterritorial jurisdiction does not attach to the 
offense. For this reason, critics argue that the military exception 
clause retains the gap in federal jurisdiction over Totk-type 
offenses that extraterritorial jurisdiction was designed to 
eliminate. 

To clarify the O'Callahan and Toth problems, and to provide 
guidance for the courts which will be called upon to interpret this 
section, Congress should amend the proposed sedian 204(g) to 
provide that soldiers who commit nonservice connected offenses 
overseas are subject to courtmartial jurisdiction; and to provide 
that members of the armed forces who have been dischargedfrorn 
active duty and are no longer subject to court-martial jurisdiction 
m e  subject to the extraterritorial jurisdiction of the United States 
for offenses committed while on active duty. 

To accomplish these changes section 204(g) should be changed to 
read: 

(g) the offense IS committed by a federal public servant. other than a 
member of the armed forces charged under the Cniform Code o/Mi!itoir 
Justice with o seii ice connected 07 nonsewi~e  connected alfense. who i s  
outalde the United States becavae of hla oftiem1 dutles, 

By providing that the military can continue to exercise court- 
martial jurisdiction over nonservice connected offenses overseas, 
Congress can codify the present state of the law a8 uniformly 
adhered to by the federal and military courts. In addition, by dis- 

The Judge Advocate Genera!, however, haa eonmdered the problem and has con 
cluded that the federal courts would have no difficulty in denynq O'Callnhon'8 
application ovemeas under the pmvismns pmpoad DAJA-IA 1975/1079 (9 Ocr. 
1975) 
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cussing the issue Congress will provide legislative guidance in a n  
areain whichquestions arelikelyta beraised.Theamendmentalso 
will aid the military in maintaining discipline overseas by preserv- 
ing the existing jurisdictional structure far the administration of 
military lustice and will eliminate the logistical difficulties oc- 
casioned by having to return military personnel to the Cnited 
States for trial in federal c0urts.35~ 

Under the amended statute soldiers charged with nonservice 
connected offenses committed overseas will not be able to argue, as 
they can under the presently proposed provisions, tha t  the excep- 
tion does not apply to  them. On the contrary, the amended statute 
makes all servicemen charged with service and nonservice con- 
nected offenses oversea8 subject to court-martial jurisdiction. 

Soldiers tried and convicted under the amended legidation can 
contest the constitutionality of the provisions in federal court after 
exhausting their military r e m e d i e ~ . ~ e ~  In  view of the Supreme 
Court's recognition of the importance of maintaining discipline 
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and a respect for duty in the military,3sj and the Court's recent 
hesitancy to extend constitutional protections to those accused of 
criminal acts,355 it is indeed doubtful that the amended legislation 
would be declared unconstitutional. 

In addition, the inclusion ofa specificprovision providingfor the 
exercise of extraterritorial jurisdiction over criminal offenses com. 
mitted by former servicemen will eliminate any confusion which 
might arise fromthemilitarr exception clause, andwill achievethe 
objective of filling the jurisdictional gap created by the United 
States Supreme Court's decision in Toth V. Quarles. 

While the enactment of extraterritorial jurisdiction raises impor- 
tant questions concerning the application of O'Callahan beyond 
the territorial limits of the United States, it also raises equally im- 
portant questions involving the use of military personnel to in- 
vestigate civilian and nonsewice connected offenses committed 
overseas. 

VII. EXTRATERRITORIAL JURISDICTION 
AND CRIMINAL INVESTIGATIONS 

BY THE MILITARY 

A.  GENERALLY 

The Attorney General of the Cnited States and civilian in- 
vestigatory agencies of the federal government are primarily 
responsible for the investigation1 and prosecution of criminal 
offenses committed within the United States.35' Under the ex. 
traterritorial jurisdiction provisions included in the Criminal 
Justice Reform Act of 1975, the Attorney General and his in. 
vestigative support agencies also will have primary responsibility 
for investigating most offenses committed outside the United 
States.358 While the Attorney General will be responsible for in- 
vestigating offenses committed overseas, the new legislation does 
not provide him with any additional investigative mpport for use 
outside of the United States. Because federal law enforcement 

See. e.# id at 757, Parker Y Levy, 417 U S  133. 143 (19741 
SeeCunther, 1971 Term-Foreuaid In Searcho/Ei.oioingDoctrinrona C h a m  

m g  Court A . ~ ~ d s I / o r a . ~ ~ u e i E q u a l P i o f . c t i o n , 8 6 H ~ ~ i  L REI l(1972) Seealso 
Kurland. 1970 Term Nototes an thpEm~rgenc~of theBuigsrCoui t ,  1911 SUP Cr REV 
265. 272 
' ~ - S e e , s B , 2 8 U S C  953311970l 

See S. 1 94th Cang., 1st  S e s e ,  tit. 1. pt I\'. ch 30 (1976) 
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agents are not now routinely stationed in foreign countries, these 
new responsibilities for investigatlng crimmal offenses committed 
overseas will preaent major problems for the Attorney General 

In  the absence of adequate numbers of federal civilian law en- 
forcement personnel available for assignment overseas. It is con- 
ceivable that the federal courts and civil law enforcement agencies 
will look to the armed forces of the United States stationed in 
foreign countries for assistance in the investigation and prosecu- 
tion of m m e s  which are subject to the extraterritorial iunsdictlon 
of the United States. In  this regard, it 1s possible that the military 
will be asked to not only investigate cnmes overseas. but also 
gather evidence for use in government prosecutions. and make 
arrangements for the presence of foreign witnesseS in trials held in 
the United States In  some cases. the military may even be re- 
quested to take a n  accused into custody and to return him t o  the 
United States for trial:'" 

farcement officer Into a saiere1gn state to perfarm d cnmlnal Iniestlea!la" S F 3  

Kampfer L, Public Procecufor of Zurich Annual Dmeet 1911-41 Care N o  2 1 5 ~ 1 3 1  
Fed~ra lTr ibuns l  (193911 cited tn I O P P F ~ H E I V  rd at 295, 1 But sreStonehlllv 
Umfed States F i d  738, 739 89th C n  19681 

h o u a e r ,  18 not am an^ the excepnana 
r ~ n a b h t i  of the United States auihonties t o  arrest m offender uhile he IS 
n the lunsdxfmn o fanorhe r re rn tana l  sovereign uauld seierelg Ihmittheeffec- 

a m v  C a l I ~ r . 5 l F l d  
5th Lauterpacht ed 1 9 i j l  2 

era1 P r m c i p l e s ,  64 AM 

h o u a e r ,  18 not am an^ the excepnana 
'I The ~ n a b h t i  of the United States auihonties t o  arrest m offender uhile he IS 
Knhm the lunsdxfmn o fanorhe r re rn tana l  sovereign uauld seierelg Ihmittheeffec- 
rive oneranan of the extiatemtonal moiii ion Althourh the cenersl rule L$ tha t  

Dominquezi State SOTex Cnm App 92 97119211,cfVaccarov C a l I ~ r . 5 l F l d i 7  
(4th Clr 19311 I OPPLhHEIVq I \TERhATIOIAL LA!( 15th Lauterpacht ed 1 9 W  297 
n 1. Hartfield Erirafrrrifoiia! Applierfian of Lau-General P r m c i p l e s ,  64 AM J 
I\T L L 130 11970:. some commentators belleve t ha t  m~htar l  law enforcement per- 
sonnel mag h a w  the aurhonfi IO arrest indiwduals subject 10 the exrrafemtorial 
pm-mon Erfiofeirifoilaijviisdicfia, l ,  supra note 5 at358 Kotonlydoeirhispan 
fmn offend tradmanal p n m p l e i  oflnternafional la= but ma>  also offendnotions of 
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The use of military personnel in this manner by civillaw enforce- 
ment personnel may be a violation of federal law. Originally 
enacted in 1878. the Posse Comitatus Actae1 prohibits the use of 
Army and Air Force personnel to execute local, state, or federal 
laws, unless expressly authorized by the Constitution or an Act of 
Congress. In its proposals to reform the federal criminal laws, Con- 
gress has recommended that Navy personnel also be prohibited 
from enforcing civil laws, unless expressly authorized by the Con- 
stitution 01 an Act of Congress.362 

The Constitution does not authorize civilian officials to use 
mili tav personnel to enforce or execute local, state or federal laws. 
While in the past Congress has authorized the use of military per. 
sonnel in such a manner,383 i t  has not expressly authorized the use 
of Army, Air Force, or Navy personnel to execute federal criminal 
laws being applied overseas. Thus, the pivotal question is whether 

eonsitituhond due p~ocesa See JAGU' 1950'1134 I16 Jvne 1950) (the involuntary 
detention of cinlian members of a force or of a dependent IS a violsfion of due 
processl. JAGJ 1960!8345(5 May 1960)lthesame ruleapphes tomvoluntarydeten- 
tmn of a tounst1 

Cong, I d  S& 8 119701 
Of conrse, a sovereign can specificall) avthonze an investigahon upon ita 

terntow b\ an a ~ e n i o f  anotherroverelm And .omestates~iiprantthiesuthon- 

18 U S  C. 8 1356 (1970) 
: i s  S 1, 94th Cong, lit Seis 5 127 119761 
183 See, e 8, 10 U S  C 19 331-33 119701. 
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the Posse Comitatus Act will prohibit the use of militarypersonnel 
to execute the laws of the United States which are being applied ex- 
traterritorially.iB4 

B. REFORM PROVISIONS A N D  THE 
INVESTIGATION OF 

OFFENSES COMMITTED OVERSEAS 

The Sational Commissmn's Study Draft provides that the ex- 
isting investigatory jurisdiction of federal agencies is toremmnun- 
changed by the new cnminal code.ase The Commission undaubted- 
ly realized that in some instances the need for effective criminal 
law enforcement would create new and unforeseen investigative 
problems and it therefore authorized federal agencies to reallocate 
investigative authority among themielves if it would promote ef- 
ficiency The National Commission also undoubtedly realized 
that the increased federal jurisdictional base would create a need 
far additional federal manpower resources. Although this problem 
was never considered directly, some concluded that the increased 
iunsdiction wauld provide the impetus for the expansion of in- 
vestigative manpower ~ e s 0 u r c e s . ~ ~ -  

In  section 3-l0Al(a) of the ariginal Senate Judiciary Staff 
proposal for reform of the federal criminal code. the Attorney 
General was given the responsibility for promulgating ad- 
ministrative regulations regarding the "exercise of criminal in- 
vestigative authority by federal law enforcement agencies."'ic In 
addition. the proposal contained a provision which authorized the 
armed sewices to assist civil authorities In the conduct of in. 
vestigations of cenain types of criminal offenses.3b3 

Under the provisions afthe Cnminal Justice Refom Act of 1975, 

The military department8 mat  be precluded by their own regulations from m 
restigatinp offenses that  ill be inable under the extraferntonal P ~ O I I S I U ~  See 
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specific government agencies have primary responsibility for in. 
vestigating particular types of crimes.3'0 The investigation of all 
other crimes will be the responsibility of the Federal Bureau of In. 
vestigation."l The proposed legislation also provides that law en. 
forcement agencies within the Government can transfer in. 
vestigative responsibility among themselves.3'2 Any transfer of 
such responsibility, however, must be agreed upon by the heads of 
the agencies involved and by the Attorney General. Since the term 
"law enforcement agency" encompasses all governmental agen. 
cies authorized to conduct criminal investigations,3'3 arguably the 
armed services, which are authorized to conduct criminal in. 
vestigations, could be asked to investigatecrimes whicharewithin 
the primary investigative responsibility of another agency. 
However, the absence in the 1975 Reform Act of the provision con. 
tained in the original Senate Judiciary Staff proposal authorizing 
the me of armed forces personnel in civil investigations militates 
against such a conclusion. Under the 1916 Act, the military is no 
longer authorized to cooperate with civil law enforcement agencies 
in the investigation of certain criminal offenses. This deletion, 
while seemingly insignificant in itself, reflects a resistance on the 
part of Congress to use the armed services to enforce civil laws. 

In addition to addressing the investigative functions under a 
new criminal code, some of the various reform proposals have ad. 
dressed the arrest of individuals outside of the United States. The 
original Senate Judiciary Staff proposal provided that an  author- 
ized agent of the United States could arrest an  individual charged 
with an  offense that was triable within the extraterritorial jurisdic. 
tio? of the United States.3" In effecting an arrest outside the 
territorial boundaries of the United States, the agent had to follow 
the rules of the jurisdiction where the individual was found, Conse- 
quently, an agent of the United States could arrest an individual 
found overseas, but only after he had complied with the territorial 
sovereign's laws. No similar provisionis foundin theRefom Actaf 
1975. 

Although section 330Xb) of the new bill generally speaks to the 
arrest of persons charged with offenses over which extraterritorial 
jurisdiction exists, the provisions ofthesection applyonlyiftheac- 

S 1, 94th Cong , 1 s t  Seas 5 3001ia) (1976). 
3.. Id 
3 1 2  Id S 3001ib). 
a - 3  See id.  5 111 and the definition of "law enforcement officer" therein 
A - s  S 1.93d Cong , 1st  Seas 5 3-llB2 (19731 
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cused is outside the United States and outside the jurisdiction of 
any nation.'.j The proposed code does not mention specifically the 
investigation of offenses committedoverseas. Moreover, it does not 
mention the arrest of individuals who have committed crimes sub- 
ject to the extraterritorial jurisdiction of the United States but who 
are physically within the territorial jurisdiction of another nanon. 

Implementation of the extraterritorial provisions of the Code will 
require that  overseas crimes be investigated and that agents be 
given the power to arrest. to hold, and to return an accused to the 
United States for trial. While the drafters have made pravismn for 
such activity in areas over which no nation exercises junsdic- 
tion.3'6 they have failed to provide for such activity within the 
terntory of another sovereign. In the absence of provisions 
authorizing American law enforcement agents in foreign nations 
to arrest Individuals charged with offenses tnable m the United 
States, it seems inevitable that some responsibility for enforcing 
the code overseas will be placed upon the military. The important 
question to be answered therefore concerns the role that the 
military may p loy  in these investigations if called upon for 
assistance. 

C. THE MILITARY AND THE CIVIL LAWS 

The history of the United States reflects that  Amencans 
traditionally have resisted any participation by the military in 
"mwlian affairs."'" This strong Insistence upon llmiting military 
operations in time of peace is founded in the Constitution and its 
provisions which repose in the legislative branch of the Govern- 
ment the responsibility for controlling the use afthemihtaryin the 
realm of civil affair6.a-E In particular. the framers of thecanstit". 
tion intended that Congress should control any use of the armed 
forces to execute domestic policy.7.' 

Although the President was designated commander-in-chief of 
the armed forces?$' Congress was given certain powers regarding 
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the nation's military Pursuant to its constitutionally 
granted authority, Congress h a s  authorized the President to use 
federal troops to enforce federal362 and  state laws.383 However, 
these authorizations provide for the use of troops only under 
specified circumstances. While the President may possess inherent 
power under the Constitution to use the armed forces to fulfill his 
domestic duties,3@4 this power is  limited by congressionally 
prescribed bounds.3Bs Therefore, the President may only use the 
armed forces to fulfill his constitutionally prescribed responsibility 
to see tha t  the laws are faithfully executed if their use h a s  been 
provided far by Congress. In  some situations, Congress has  ex. 
plicitly forbidden theuseoffederal troops38eand i thas  also enacted 
a general statute which forbids the use of the Army and the Air 
Force to execute the 13ws unless expressly authorized by the Con- 
stitution or by a n  Act of Congress. 

The Posse Comitatus Act provides: 

ivhoeker except m cams and ""del clrcumstances expressly authanzed by 
the Consfmfmn 01 Act of Congress. willfulli u ~ e s  any part of the A m )  or 
the Air Force 8s a posse eomifstui or otherxme to execute the 1a-1 shall be 
fined not more than $10,000 or imprisoned not more than two years, or 
both 

With one major exception the Act h a s  remained essentially un- 

'e U S CONST art I ,  g 8. c I  12 (ram and support the mhtary  Iorces): id. S e .  c1 14 
lpmiiderules forfhe government andr~gulat~onoflandandnavalfo~ceal,id S 8 , c l  
16 lcsl l  forth the militis t o  execute the Ian's of the United States), id § 8, cl 16 
lorgamze arm. and discipline the mdirrs) 
",I l@USC.S§332&333119i@i,31U.SC 5656(1970):I5USC 53056(1570)(sup 
port a1  mer ~ e r w c e  m performance of Its protective duties) 
'.' 10 U S C S 331 (1970) 
' - U S  C ~ S T  art I1 5 3 , s e e U S  C O Z S T B ~ ~  VI,S1 c1 2 Butoneeavrthasalluded 
t o  the posnbilif) that there might be a "constitutional obiecrion fa the ube of the 
mihtsry to eniorce civilian laws " Llmted States, Walden 490 F 2d 372 376 14th 
Clr 19741 
iDi See Sore Honored m the Breech Piesidenfial Authant) to Execute the Laus 
with .Malitar) Fomr, 53 Y a i i L J  130 133-37119~31[heremaftercired as Yalenate] 
See also United States v Red Feather, 392 F Supp. 916.921 (D.S D 1973 in which 
the court ruled that "the clause contained ~n 18 U S C S 1385 ' u ~ e s  any part ofthe 
Army or t h e h r f o r c e  as apasse comitatusorother~~~e'meansthedirpctactiveuae 
of Army or A x  Force uersonnel and does not mean the use of Arm) or h r  Force 
eqvlpmenf Or matenel " 

18 U S.C 5 592 ,1970i ltraops arationed at polling placesl 
l a  C S C 5 1355 ,1970) See Lorence. The Cansfifutionolity a/ the Posse Com- 

i f a t u ~  Act,  8 U KAN Crrv L REI 164, 169-74 (19401 far a general discussion of the 
hisroncal backgroundoffhe Act Foradiscussion ofthouseofthearmedforceaasa 
pome eomifatu before the Act *,ax passed see E S CORI~V THEPRESLDEYT O ~ C L  
ILDPOIIERS.  1787.1957, a t  130-38 11557i 
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changed since 118 original enactment. At one time. the use of the 
Army to enforce the civil laws in Alaska was permissible since 
Alaska was specifically exempted from the Act's prohibition. but 
that  exemption has beenrepea1d'' 'The conforming amendments 
of theRefom Act af 1 9 i 5 ,  amendmentswhichbringtheothertitles 
of the United States Code into line with the provisions of the 
Reform Act, will reenact the statute in substantially the same form 
as I t  is today except that  the Navy will be included within the 
coverage of the Posse Comitatus Act i i o  

Originally enacted as a rider to an Army Appropriations Bill, the 
Posse Comitatus Act was the congressional response to an opinion 
of the Attorney General which advised that a local marshal or 
shenff could call forth a p o s s e c o m i t a t ~ s ~ ~ ~ t t o  enforcecivil statutes. 
The opinion provided that the posse comitatus could be composed 
of all persons in a district including members of the United States 
Arms.i3!RhentheBiilwasintroducedin theHouse,oneofitsspon- 
601s stated that the military should be used to enforcecivil etatutes 
only if e x p r e d y  authonzed to do so by Congress.jg2 and thac 

" T~ePosseComitarus  A c r ~ s s  onpnal l i  section 15 afrhe Act ofdune 18 18;8,20 
Star 145 162118781 In 1900 CangresspaesedannmendmenrLathehctuhichmsde 

. .  . 

Id tit I1 pt G 12- 
ILI* DIU-IOMH) t4th ed rev :968) ar 
re poppulstmn s b o i e t h e  age of 15 whlch a 

shenff ma) summon Lo his assistance I" certain cases as to  aid him I" keeping the 
peace.inpurruingandarresnnefelons etc : B Camm 343.Comm L \lsrtm 'Pa 
Disf R 219 214 ' 81 1324 

$54 Accord IGOPATTIGLI  16Lild:81 Srsofsa:Cov6 

Congreisman Knottl The sponsors of the blll were aware 
eads authonied the  use of the milifari under certam c i r  
vi1 lane These ~mtutes  uererechons5295 and 5299of the 
Thesesec t ionaa renon  cadifiedarlDU S C 55332and333 

reipecfireli  The debates r e i e a l  tha t  there sections were nut io be affected by the 
passage of the 5111 
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violations of the Act would subject everyone including the Presi. 
dent to punishment."4" 

When the Senate considered the Bill, it added a provision allow- 
ing the A m y  to be used to enforce the civil laws if such use is ex- 
pressly authorized by the Constitution.30' Additionally, the 
legislative history of the Act, as reflected in the Senate debates, 
reveals that the prohibition was to extend to the use of any past of 
the Army, even if such use was other than as aposse comitatus.3gj 

Although the Act provides that the armed forces may be used to 
execute the domestic laws if expressly authorized by the  Constitu- 
tion, this provision is a vestige of congressional infighting396 and 
means little in light of the absence of any constitutional provision 
giving such express authorization. In addition, it has been strongly 
argued that the word "expressly" cannot be construed as limiting 
the powers which flow to the President by implication from other 
constitutional provisions: such powers, even though merely im- 
plied, are derived from the Constitution and cannot be overridden 
by mere legislative act.3S' The implied powers utilized to justify ex- 
ecution of civilian law by the armed forces are typically the powers 
to "take care that the laws be faithfully executed"308 and to protect 
the states from "domestic violence."3se Neitheroftheseclauses has 
been held to justify military intervention in the day-to-day enforce- 
ment of civilian criminal laws and consequently, such law enforce- 
ment will have to be expressly authorized by Act of Congress,'oo a 
requirement which has been held to apply to the enforcement of 
federal laws as well as state laws.40l 

? C O ~ C  REC 3846.41 11878) T h e  Act was intended to reach "from the 
Commander-m-Chlef doun t o  the lowest officer m the Army who may presume t o  
take upan hmself t o  declde when he shall use the mhtary force in violat~on ofthe 
law of the land." CiYounsstown Sheet & Tube Co. v United States. 343 U S  3 9 ,  
644-46 119611 (Jackson. J , concunmg). 
la* 7 COS0 REC 4240 (1878) See also id. at 4243 
2"E Id at4241.4246 Sr~UmtedSfateav, Jaramilla. 380F Supp 13?6.13?9(0 Neb 
1974) 

~PFurman, Raslrictions &on the Useoftha Aimylmposed b )  thePome Comitatus 
Act, 7 MILL. REV 86.91 119601 For this pmposltlan Furman cites President Taws 
argument that the President's consfrtutional parers 8s Commander-m-Chlef glve 
him the avthonty tousethe armedforcesta suppress m u n e e f i ~ n  andtake carethat 
the laws are faithfvlly executed 
8% u s  Cohsr art 11. 5 3 

'OL See Rnnn  Y United States. 200 F S u m  467.465 (E.D.S.Y 19611 !the statute 18 
''absolute m it8 command and explicit m its exeepfiana " I ,  19 OP A m y  GEN 570 
!1890). 1 9 O ~ A ~ 1 G ~ h 3 6 8 ! 1 8 8 9 1 , 1 9 O ~ A ~ ~ G ~ ~ 2 9 3 ~ 1 8 8 9 1 , 1 7 O ~ A ~ ~ 1 G ~ 6  
242 118811, l? O P  A m T G E K  333 (18821 

11 OP A r r r G ~ r  313.340(195?)(ThisopiniandealtwirhthePresidenr'spoaerto 

See Yale note, supra note 385 at 143 n 96 

U.S Cazsr art IV $4 See Furman, dupia note 397. at 88 
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The Act, intended to limit the use of the m h t a r y  m the execution 
of civilian laws. may be violated by military intervention a t  
various stages of the criminal process. Regardless of the status of 
the individual requesting military assistance. the Act 1s violated if 
the military assists in enforcing civil laws outside the boundaries 
of congressional authorization When a civilian provides the im- 
petus for the military's enforcement of civil laws, he is guilty of a 
violation of the Act for he has  utilized the military to enforce the 
civil laws. Thus, the President can be guilty of violating the Act. as 
can the Attorney General or any other individual who uses the 
military to assist in law enforcement in the absence ofexpress can- 
gressional authorization. 

D. EXTRATERRITORIAL APPLICATIOiV 
OF THE POSSE COMITATUS ACT 

In  1924, The Judge Advocate General of the Army concluded that 
the Posse Comitatus Act applied extraterritorially.'" It was his 
opinion that the Act prohibited the use of the Army to enforce the 
general laws ofthe UnitedStatesmforeign countries. For example. 
the Army couldnot takecustodgofac,vilianprisonerinChinaand 
hold him pending his tnal by a United States court.o* The Act, 
however, was neverthought toprahibittheuseafthemilitaryin en- 
forcing the laws within the territones and possessions of the Urn- 
ted States.l(' 

The Army changed its position on the extraterritorial applica- 
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tion of the Act, however, after the First Circuit Court of Appeals 
decided Chandler u. Unrted S t a t e ~ . ' ~ j  Chandler, an American 
citizen charged with treason, was taken into custody by United 
States Army personnel in Germany after World War I1 at  the re. 
quest of the JusticeDepartment.Atthetimeofthearrest,Germany 
was an  occupied enemy territory, where the military power was in 
controlandCongress hadnat set up acivilregime. The accused was 
subsequently returned to the United States for trial. 

At trial the defendant moved far dismissal of charges because his 
apprehension and arrest were in violation of the provisions of the 
PosseComitatusAct.Inaffirmingthetrialcourt'sdenialofthemo- 
tion, the court of appeals found that the statute was not the type 
that was to be given extraterritorial application in the absence of 
language to the contrary. The court found that there were no civil 
law enforcement authorities in Germany a t  the time that the 
defendant was arrested Therefore, the only way the accused could 
have been brought to trial was through use of the military and it 
would have been "unacceptable" for Chandler to escape trial. The 
entire tone of the court's opinion indicates that its decision on this 
point was based upon a balancing of equities; and, the balance 
weighed against the defendant's escape from trial for hiscrimes. 

Another case often cited as authority for the proposition that the 
Act has no extraterritorial application is Gillars u. Unrted 
States.4o6 A careful reading of the court's opinion in Gillars, 
however, suggests that the court would, in some instances, apply 
the Act extraterritorially. After stating that Congress intended 
that the Act would "preclude the Army from assisting local law en- 
forcement officers in carrying out their duties,"'"' the court found 
that the Army was the "law enforcement" agency in Germany 
when the defendant was arrested. Thus, it was not "assisting local 
law enforcement officers" when it took the accused into custody. As 
an Army of occupation, it had the right and responsibility to 
govern the territory until a civil regime was established. Thisright 
included enforcing the laws. Accordingly, the arrest was not a 
violation of the Act. 

The extraterritorial application of the Act also was addressed in 
Unrted States v. Cotton4o3 where the defendants, who had been in. 
dicted in California for the commission of B federal offense, were 
taken intc custody in Vietnam by military law enforcement of. 

ac'171 F 2d921 !lbtCir 19481 Accard.I\.aIkvkoToqun DAqumov UmtedStatos, 
192 F 2d 338 13th Cir 1961) 

IC' 471 F 2d 744 (9rh Cir 19731 

182 F 2d 962 !D.D C 1950) 
Id at 972 
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ficers, placed on a military a m r a f t ,  flown to Hawaii, and there 
relinquished to the control of civilian officials. In  rejecting the 
defendants' contention tha t  the method of their apprehension and 
return deprived the trial court of prisdiction. the court of appeals 
found tha t  aviolation ofthepossecornitatus Actdoesnotpreclude 
a tna l  court from exercising junsdictian over the person of the BC- 
cused.430 However, the court did recognize thatthedefendants ma, 
have "independant remedies againxt those whose conduct they 
complam of, , , ,?C Thus, although the court refrained from ex- 
pressing any opinion on the possible violation of the Act, its deci- 
sion implies tha t  a violation of the Act may he committed when a n  
accused is takenintocustodybym,htaryofficialsinaforeigncoun- 
try and returned to the United States in aid of civilian criminal 
proceedings. 

This same conclusion was expressed previously by one armed 
service in a n  administrative opinion which stated that the Act did 
not generally limit the activities of military investigators in foreign 
countries.4'1 If, however, military criminal investigators overseas 
were used as backup or in support of criminal law enforcement ac- 
tivities in the United States, there would he a violation of the Act 
unless the activity fell within the Act's exceptions.4-2 

With the advent of the new criminal code and Its extraterntorial 
jurisdiction provision, the Posse Comitatus Act undoubtedly will 
apply extraterritorially.il' This conclusion is supported by a n  ex- 
amination of that  provision. 

The extraterritorial jurisdiction provision. section 204. states 
tha t  a n  offense is  committed within the extraterritonal jurisdiction 
of the United States unless the offense is committed within the 
general jurisdiction of the United States or unles6 a statute, treaty. 
or international agreement provides otherwise. Additional 

* The court found that B violation of the Posse Commtur  Act *as not such an ex 
i m a r e  \mlahan of the due P T D C ~ ~ J  nghtr ofthe defendants as IO r e ~ u r e  dmmaral 
of the ehsrgea or B ti:dmE of lack of wr i rdmian  4.1 F 2d at 748-49 
4.: 1 - 1  r 92 "* - 4 P  I 

d Alr Force equipment 8t Wounded Knee did not i d a t e  Posse ComitstuiAcri 
Srnct obaenance of thepraiirlonsofthePa.lseCamira~us Act has become 
portent since the decision ~n United Stater,  Jaramilla 380 F Supp 13 
b 19751 In J a ~ m u l I o  e. violation of the Posse Comitatus Act resulted ~n t 

found to preclude afindlngtharlax anforcemenroffieergrere 'lawfulli enragedin 
the lawful performance of [dutyl'' rn light of the Posse C a m i l a l ~ s  Act) 
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jurisdictional prerequisites are set out in the section and a t  least 
one must be satisfied if extraterritorial jurisdiction is to attach. 
Each prerequisite is a separate ground upon which extraterritorial 
jurisdiction over the offense may be asserted and if one prerequisite 
is satisfied, extratenitorial jurisdiction will attach. Consequently, 
i t  will no longer be necessary to look to the nature of the crime to 
determine whether it should be applied extraterritorially 

This disunion is the result of a conscious effort to divorce 
questions of jurisdiction from the nature of the substantive 
criminal offense.4" The F~nal  Report of theNationa1 Commission 
specifically recommended that federal jurisdiction be determined 
without reference to the nature of the offense committed."5 By 
stating the jurisdictional base separately, this result is achieved."e 
Thus, the rationale of the court in Chandler, based on an  examina- 
tion of the substantive offenseitself, will no longer beappropriate. 

Section 204(g) of the Reform Act of 1976 provide8 that the ex- 
traterritorial jurisdiction will exist if an offense is committed by a 
federal public servant who is outside the United States because of 
his official duties. The section, however, also qualifies this general 
proposition by limiting the grant of jurisdiction to a public servant 
"other than a member of the armed forces who is subject to court. 
martial jurisdiction for the offense.""' 

Therefore, the use of the armed forces by a federal public servant 
to execute the laws constitutes an offense for the purpose of the 
application of section 204(g). And, as B result of this section, a 
federal public servant outside the general jurisdiction of the United 
States who uses the armed forces to execute federal criminal laws 
will be subject to trial under the extraterritorial provision of the 
proposed code.+lB For example, if an embassy official has the 
military conduct an  investigation in aid of a prosecution in a 
federaldistrictcourt in theunitedstates, heis subjectto trialunder 
federal criminal law. Likewise, a military member who, while 
stationed overseas, u ~ e s  the armed forces to execute federal laws 

Or foram l a *  

S. 1 ,  94th Cang, 1st Sese 5 111 (19761 
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also would be subject to the extratenitonal iunsdiction of the Uni- 
ted States unless he could be tried by court-martial for the offense 
Because amditarymemberwho violates theActa~,.erseaswouldbe 
subject to trial by court-martial for that  violatmn,"s he would not 
be subject to the extratenitorial jurisdiction of theCnitedStates.  

Section 204(f) of the Refom Act of 1975 is also relevant. Under 
this section, a n  offense is committed within the ambit of the ex- 
tratemtorial  pnsdic tmn of the United States if the crime 1s com- 
mitted partially or completely within the United States and the ac- 
cused participates outside the United States. The comment on 
Study Draft section 208, predecessor of section 204, states that  the 
provision was intended to give the United States jurisdiction over 
"conduct outside the United States involved m the commission or 
intended commission a i  crimes within the United States ''4z'3 A 
memorandum found i n  the Working Papers af the National Com- 
mission,'21 however, gives the section a broader interpretation. 

The memorandum states that  the section was the result of a n  
attempt to codify the "objective territorial principle" of jurisdic- 
tion.'zz Developed to expand the state's power to control conduct 
tha t  was adverse to its interests,4z2 the objective terntorial pnnci- 
ple permits a state to assert its jurisdiction over a n  individual 
whose conduct has  detrimental effects within its terntary.624 It 

4lBSer. r e ,  OP JAGN 1974 3363 i 7 M a y  19i4iwhichindicatesthatilolatiansafthe 
tu8 Act by Naial personnel mas be prosecuted under Article 92 
C 892 (19701 Amember a f the  armedserv~cesmaybechargedKlth 

on of noncapital offenses and ames.  includmg noneapital offenses 
ads punahable in federal ewd courts by enactments of the Congress 

under the third clause of Article 134 of the 'Cniform Code of Mdaar) durtlce 10 
u s  C 934 119io1 See ~I*\C*LIORCOIIRTSMIRTL*L ~ h i r i a S r a r i s  1969 fRe i  
ed) para 213e This chargmg IS nor, however, wahour limitations Onls if the 
offenses or crme  is committed ' ulfhm the gwgraphical baundanar of  the area in 
which theatatutors provision IS applicable,' CBD itbochargedasa\lolatlanofAnl- 
d e  134 Accordmgly there can be no p r o s e c ~ t m  under the Cmform Code for the 
cOmmlsrlDn of an offense or crime if the offense or crime wee committed at a place 
where the referent Is- did not a ~ ~ l i  Id Smee iunsdiction over the  mlllrari 
member could be asserted under the provision ofZ04(gl but fa7 theexcephan. B YlOla 

en be the b a s s  for B charge l a d  agamrt the 

8 r r n u D n ~ i 7  mpra note 25,  Comment on 9 206 at  19 
Agate supin note 416 at 60 
See Stmusshem, Y Dally, 221 C S 260 11911 

F 2d 8 12d Cir 19651. Brierly fmds tha t  this prmciple uas recam~red rn the Care el 
the S S ''LOtuB."BRIERLT. T H E L A B O F  S A n o Y S  220119491 SeealsaHeaiings. "pia 
note 2, pt I, a t  7415 18. note 212 and accompan)mg text w ~ r o  
d l  united States Pmarusra 386 F 2d 6 l o  12d C n  1965, 
s 4 Haruard Research supra note 211, at 436, 484 
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allows a state to assert jurisdiction if any part  of a n  offense is com- 
mitted in its territory or when the criminal conduct produces a n  
effect in the state.425 By applying this principle through the 
provisions of section 204(f), the United States will be able to msert 
federal criminal jurisdiction when the commission of a federal 
crime takes place partially or entirely within theUnitedStates.'zi 

The key to the application of section 204(0 will be whether the 
"offense is committed i n  whole or in part in the United States." If 
armed forces personnel stationed overseas are used to support 
criminal law enforcement activities in the United States, part  of the 
prohibited conduct, the "use," undoubtedly will take place within 
the United States. Thus, extraterritorial jurisdiction attaches and 
the individuals making such use of the armed forces will be subject 
to prosecution in federal civilian courts. 

It will be unnecessary, however, to resort to the extraterritorial 
provision to establish jurisdiction if a government official in the 
United States requests or demands tha t  the armed forces in- 
vestigate a criminal offense overseas. That  official has  used the 
military to execute the laws. Since the use was not authorized, the 
Posse Comitatus Act has  been violated. And since the use of the 
military was by the official who was within the United States, the 
offense was committed within the general jurisdiction of the Uni. 
ted States 

E. A N  EXTRATERRITORIAL INVESTIGATION 
AMENDMENT TO THE 

POSSE COMITATUS ACT 

Upon enactment of extraterritorial jurisdiction, civilian officials 
who use armed forces personnel to enforce federal laws overseas 
will be subject to prosecution for violation of the Posse Comitatus 
Act. In  addition, the use of the military in this manner by civilian 
officials may result in a dismissal of the federal prosecution of 
overseas offenses because of military involvement in violation of 
the Passe Comitatus Act.42' 

To avoid the prosecution of civilian officials and the dismissal of 
federal criminal cases, civilian and military personnel overseas 
must comply with the provisions of the Posse Comitatus Act. The 
inability of civilian law enforcement officials to use the armed 

68% Agata, supra note 416 at 15 
* %  See,  e g ,  suthonlies cited note 413 supra 
4 2  See, e.g. United Stares Y Jararnillo, 380 F Supp 1375 ID Neb 1975) 

81 



MILITARY LAW REVIEW [VOI.  i l  

forces overseas to investigate crimes committed outside of theUn1- 
ted States. together with congress' failure to prowdemeansfor the 
enforcement of federal laws overseas, makes effective enforcement 
of the federal law overseas under extraterritonal jurisdiction im- 
possible. 

To ensure that the federal laws me enforced effectively overseas, 
Congress must either provide federal law enforcement officials 
with additional personnel to investigate and enforce the federal 
laws overseas or expressly provide by a n  Act of Congress that am- 
ed forces personnel may assist federal civilian law enforcement of- 
ficialsin theinvestigation ofoffenses committedoutside oftheurn- 
ted States. 

The Posse Comitatus Act specifically provides that the military 
may be usedto executecivillawsif suchuseisexpresslyauthorized 
by an Act of Congress. Congress can authorize the use of the 
military to enforce federal criminal laws which are applied ex- 
traterritorially by passing a n  Act to that effect. To accomplish this 
result, Congress should add to the Criminal Justice Reform Act of 
1975 the following provision. 

5 3003 In~es t lganon a i  Offenses Subject fofhe Exrrs rernf~nal  Junsdicrian 
of the United States 

regdanan  narwrhsrandin8 the A m y .  Air Farce 
an lax enforcement officials in the conduct o f  I". 
t a i  cnrninal offenders andInthepreparationfor 

The addition of this amendment to the proposed Criminal Justice 
Reform Act of l9i5willauthanze civilian law enforcement officials 
to request assistance from armed forces personnel overseas when 
such assistance may be necessary. 

VIII. CONCLUSION 

Enactment  of the proposed extraterritorial jurisdiction 
provisions contained in the Criminal Justice Reform Act of 1975 
will enable the United States to exercise junsdictian over many 
types of offenses involving the federal government and Amencan 
civilians overseas. As presently written, however, the provisions 
providing for extraterritorial jurisdiction raise serious questions 
regarding the exercise of militaryiurisdictmn over nonservice con. 
nected offenses outside the United States and the use of military 
personnel by civilian authorities to enforce federallaws overseas. 
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This article recommends eliminating these problems by making 
two amendments to the proposed provisions providing for ex- 
traterritorial application of the federal criminal law overseas. 
Enactment of the suggested amendments will enable the military 
to continue to exercise jurisdiction over nonservice connected 
offenses, and will authorize civilianlaw enforcement authorities to 
request the assistance of military personnel in enforcing the 
federal laws overseas. 
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THE LEGITIMACY OF MODERN 
CONVENTIONAL WEAPONRY* 

Captain Paul A. Robblee, Jr." 

I. INTRODUCTION 
And there were V O L C ~ S  and thunders. and lightnings. and 

there u a s  a great eanhquake. Juch a* was n ~ t  since man 
was upon the canh. romighty ancanhquakcondsoyreat" 

In recent years eenain categanes of m2dt.m conwnnonal 
weapons ha\ e been cnticired aa caueing unnccer,ar). suffering DT 

hanng  indiacnminate effects This cnncisrn has Seen dis 
seminated pnnripall) In repons prepared b) the Cluted Xauons: 
th~Inr~marionalCommirreeoftheRedCrosa ICRC 'theSwedish 
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government,' and the Swedish Peace Research Institute (SIPRI).j 
Specific weapons categories thus challenged are: (1) incendiary 
weapons;E (2) small calibre, high velocity ammunition;. (3) blast 
and fragmentation weapons;8 and (4) time-delayed, delayed action 
weapons.$ In  particular, the adequacy of existent legal criteria 
which regulate the utilization of such weapons in armed conflict, 
the criteria of unnecessary suffering and indiscriminate attack,l" 
was expressly or impliedly questioned. Moreover. the report of the 
Swedish government advocated the construction of new, more ob- 
jective legal criteria to supplement the exment  legal criteria." In  
this regard, many such proposals have indeed been advanced. 

For example, factors such a s  medical effects, the degree of dis. 
ability inflicted, the risk of death, and the strain on medical 
resources resulting a s  a consequence of the employment ofconven- 
tional weapons in battle are among those new criteria which have 
been proposed as quantifiers appropriate to determine whether a 
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given weapon inflicts unnecessary suffering.’* Criteria unrelated 
to existent legal criteria have been proposed as well. These 
proposals suggest the utility of criteria such as public opinion, the 
laws of humanity, and treachery orper f~dy’~  as being appropriate 
to judge the admissibility of weapons in w m i 4  
The challenge to existent legal criteria regulating conventional 

weaponry is therefore one of considerable dimension. However, a t  
bottom, that which is ultimately in issue, when the relative merits 
and demerits of existent and proposed legal criteria are argued, is 
the capacity of each to command a commonly shared interpret& 
tian and widespread recognition as law binding on all states. A b  
sent this capacity, neither existent nor proposed criteria can 
operate to regulate the acquisition, development, or use of 
weaponry deemed essential to the efforts of all states to guarantee 
the peace and avoid Armageddon. The reality of a world in which 
the condition of war has been the rule, and not the exception,lS 
simply will not permit it. 

Mindful of the foregoing, this article will examine in detail the 
legal criteria in bath categories to ascertain their capacity to 
regulate weaponry. In order to accomplish this purpose, the exist. 
ent legal criteria regulating weaponry are first placed in perspec- 
tive by an  analysis of the history of weapons regulatinn. Subse 
quently, the existent and proposed legal criteria are compared and 
contrasted. Thereafter, selected‘s modem conventional weapons 
which have been criticized as causing unnecessary suffering or b e  
ing indiscriminate in their effects are tested for legality pursuant to 
existent andproposedlegal criteriatoobtain acomparativeevalua- 
tian of the fundion of each. Upon completion ofthis evaluation, the 

I‘Id at 23-55. I C  R.C.L W R., ~ v p i a  note 10, at 7-8. 
X C  R.C L W R .  S Y D ~ O  note 10 at 10 Bettauei U S.L.W.R.. suoronotelo. st26 
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article presents conclusions and offers recommendations to 
reasonably resolve some of the problems presented by the current 
and proposed tests used to judge the legitimacy of conventional 
weaponry. 

11. REGULATION OF WEAPONRY IN WAR- 
AN HISTORICAL PERSPECTIVE 

When Odysseus has  gone to Ephyra to procure a deadly 
drug for smearing his arrow, Ilus, refused to giveit to him, 
on the ground that the gods would not sanction such a n  
act." 

A .  ANCIENT ORIGINS TO THE 
ERA OF HUGO GROTIUS 

The modem law of WBI. regulating weaponry, just  as ita parent 
law ofwar,  tracesits beginnings toantiquity, aperiodin whichwar 
was conducted with extreme cruelty and bmtality.18 Indeed, it is 
implicitly argued by some that the few evidences of restraint oc. 
cumng in this period were the result of considerations of practical 
necessity, uninfluenced by any mumurings  of the pnndple  of 
humanity.'~Whatevertheinitial motivation, itis clear thatancient 
man did make some effort to regulate warfare21 and the weapons 
employedtowagewar. Withregardto thelatter, theHinducodeof 
Manu. deve lopdin  Indiaduring the sixthcenturyB.C., represents 

__ 

I\.EAPO\S Sr.:n, supra note 4 at 11 There the Stud) notes that although the d e s  
of nar were origlnalli dweloped for practical reasons they were early camblned 
with ' snpulanons of a humamranan nature " 

"For example. the ides  of the m c m t  Hebrews provided 
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what is regarded as man's earliest recorded effort to regulate 
weaponry by prohibiting the use of poison or other inhumane 
weapons in warfare. The seventh book of the Code, for example, 
provided the following among other rules intended to regulateland 
warfare: "When the king fights with his foes in battle, let him not 
strike with weapons concealed in wood, nor with such as arrows 
barbed, poisoned, or the points of which are blaring with fire."*' 
Similarly, the Roman and Greek cultures prohibited the use of 
poison as a weapon,12 because it was deemed cowardly~3 or, a s  nus 
admonished Odysseus, its use was offensive to the gods. 

In the Middle Ages, weaponry was subjected to further regula. 
tion by the law of war. In this period theologians of the Catholic 
Church such as Saint Augustine made significant contributions to 
the law of war.24 The influence of churchmen was considerable in 
that with the fall of Rome in 476 A.D.25 these men were enabled to 
nse to the fore and warn earthly sovereigns not to command their 
soldiers onto the battlefield except in a just war.26 
The influence of theologians later waned when thejust warcon. 

cept proved tobewithouteffectinstoppingwarsbetweenchristian 
leaders.*? Nevertheless, the influence oftheclergy hadmadeitsim. 
pact on the law of war: war as an instrument offoreign policy could 
not proceed wholly upon the caprice of theprinceresarting toit. It 
was now improper to commit men to battle for unjust causes. 

Moreover, the rules relating to the admissibility of weapons in 
war were enunciated. In 600 A.D., the Saracens, as a result of the 
promulgation of rules of war based entirely an theKaran,Zsoutlaw. 
ed the u ~ e  in war of burning arrows,20 the incendiary weapons of 
the time. In 1139, a t  the Second LateranCound1,PopeInnocent 111 
prohibited the use of the arbalist and the crassbow.30 His efforts, 
however, were apparently unsuccessful, as widespread useofthese 
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weapons persisted in subsequent years.3' 
Further, a law of arms developed in the Middle Ages which was 

influential In broadening the law of war to bind sovereigns and 
knights alike.3' Based on a code of chivalry, this law required a life 
ofloyaltyandhonorofitsadherentsandthusservedtoregulatenot 
only the conduct of combatants but also the internal discipline of 
amies.33 Nevertheless, chivalry's efforts to prohibit the use of 
technologically advanced weaponry as unworthy of brave men 
resulted in failure, as such appeals to chivalricidealism proved in- 
effective in quenching man's thirst for more decisive weaponry in 
combat.3' 
The next important movement i n  the development of the law of 

war came largely as a result of Hugo Grotius' publication of his 
treatise The Law of WarondPeace'jin 1625,Significanttothesub. 
sequent development of the law of war regulating weaponry was 
Grotius' reliance i n  this work on the practices of states a s  a 
legitimate means of deriving the substantive prindples of law of 
war. For the first time the practices of nations were considered 
along with the works of scholars, philosophers, writers, and  
churchmen as relevant to the issue of the scope of permissible con- 
duct in battle.36 

In  this regard, Grotius proceeded on the assumption tha t  "the 
practices of states were not improper deviations from a theological 
n o m ,  but expressions of a natural order whose principles he could 
detemine."3? In  effect, this approach represented B major rethink. 
ing of the philosophical foundations of thelaw ofwar. Essentially a 
positivistic, pragmatic view, it rejected the earlier approach 
propounded by Catholic theologians and  enabled Grotius to in. 
troduce principles applicable to both Catholic and Protestant 
leaders.36 Julius Stone elaborates on the concept as follows: 

Ri th  creafne amhiquit). Grotiur ~ i m ~ l m n e o u i y  baaed the Ian, of 
nafians on a w a n d  foundation. n8mels the practice of States. 8 8  emdence 

FLUKICK,  supra note 30, at 667 
S'BOSD, aupro note 16. at 13 
~ J M  KEEU, T H E  U S S  OF WAR Ih THE LATE MlDDLL AGES 239 11965) 
,'SPAIOHT. supra nore 30, at 76 Professor Spaight commented m fhrs regard, 

"were not sward and  lance and crossbow the weapons for knights.'' The disdain 
which knights of this period felt for fechnalamically improved weaponry IS slio 
refleetedmtheuarksoftheChevalierBayard whom 1624. when dyingafawound 
caused by an arhal~et.issaidtohavathankedGodtharhehadnevershawnmeicyta 
a musketeer F ~ x I C K ,  supra note 30, at 677 n 21 
.''H G~orrr.6, THE LIB or WAR ilm PEACE iL. Loomin trans1 1949) 
'(1 FRIEDYAK oupio note 16. sf 14-1: 
1 Id et 16 
.'Id 
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ofnaturallaw Heargued.rhatstates.eone~stingastheydoofratiana1 
men must have manifested the rules of reason in their p88t praehce T h s  
practice *as therefore evidence of what reason prescribed and thus of 
natvral law Itaelf.'s 

Though Grotius' work was much criticized in its time, its introduc- 
tion of the principle that international law, in particular the law of 
war, could be ascertained from the practice of states, as evidenceof 
natural law, conferred on it enduring value which continues un. 
diminished today. 

Grotius' The Law of War and Peace was also significant to the 
law of war regulating weaponry in that it articulated the principle 
that restraint should be observed in war, a principle which is fun- 
damental to the ends of both existent and developing legal 
criteria.40 As Leon Friedman has painted out in this regard, Grotius 
warned that fighting unsupported by necessity should not be un. 
dertaken, nor should poison be employed in war or drinking water 
be polluted.41 

These proscriptions m e  still contained in the existentlaw ofwar. 
Grotius' admonition against unnecessary fighting, for example, 
first finds articulation in the St. Petersburg Declaration of 1868 
which states: 

[Tlhe only leatimate object which States should endeavor t o  BC- 

That for this purpose, i f  is sufficient t o  disable the greatest possible 
compliih dunng war IS to weaken the militan forcr of the enemy: 

number of men." 

The principle was also reflected in Article 22 of the"Regulations 
respecting the laws and customs of war an land"'3 annexed to the 
1899 Hague Convention 11" and the 1901 Hague Convention N45 
which provides that "the right of belligerents to adopt means ofin- 
juring the enemy is not unlimited."'~Grotius'prohibitian of theuse 
of poison in the conduct of hostilities is codified in Article 23 of the 
Hague Regulations where subparagraph a provides that in addi- 
tion toprohibitionsprovided by special conventionsit is particular. 
ly prohibited "to employ poison or poisoned ams.''47 
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B. THE MODERN ERA 
In  the seventeenth andeighteenth centuries theprinciplesofwar 

which Grotius had  expressed in The Law of War and Peace came to 
be accepted and practiced as  definitive postulates of customary in. 
temational law.'@ Prior to 1880, states incorporated them into 
treaties,4e and by 1863 the United States A m y  had issued the first 
detailed military regulation embodying Grot,ian principles.5o En- 
titled "Instructions for theGovernmentaftheAmiesoftheUnited 
States in the Field," General Order No. 100 was significant in that 
"it was complete, humane, and easily comprehensible to com. 
mandersin thefield,"j' somuch so, in fact, tha t theamiesofo ther  
nations soon followed suit with similar codes modeled after it.62 
Yet, a8 war turned the comer into modern times, the view tha t  the 
conduct of hostilities required more comprehensive regulation by 
the law of war gathered strength. 

In  particular, the modem times brought with them instruments 
of war much more efficient and devastating in their effects than  
their predecessors. Grant,  in his condemnation of the Confederate 
use a t  Vicksburg of explosive musket balls which caused increased 
suffering without any corresponding benefit, affords a typical 
manifestation of the increasing despair felt by men faced with the 
capabilities of advanced weaponry.s3 

,.G B ~ K E R  I H.I.:TcKs L ~ ~ m h m o ~ ~ ~ L ~ ~  15:1 819081 
"BO\". supra note 18, at  15 Srr a180 I h i l E D M % h  ~ u p r a  note 18 at 149-51 On 

September 10 1756, the United States and Prussia signed a treaty of 'amit3 and 
commerce " Article XXIlI  of that agreement IS iliuetrative a i  the manner ~n irhich 
such treaties oxpreesed Gronsn prmeiples 
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John Bright, in a speech delivered before the House of Commons 
on July 21,1856, expressed well the concern ofmanoverthechang. 
ed nature of warfare. His observations which, in part at  least, 
would later motivate states to codify the law of war, particularly 
the mles regulating weaponry, paint out that 

[elnecess m war no longer depends on thase circumstances that formerly 
decided It Soldiers used t o  look down on trade. and machine making was, 
wlth them. s despiaed craft KO stars or garters, no nbbons or baubles 
bedecked themakeraandworkeriofmachinen. Butwhat~swarbecoming 
no*? Itdepends,not BB heretofore, omndwidual bravely. orfhe power of a 
msn'snerves, the keenness ofhissou1,ifonernayac speak.butitmarnere 
mechanical mode of slaughtering your fellow men This sort of thing cannot 
lam If ail1 breakdownby Itsornwpight Itscoatliness ~ t s d e s t m ~ t i ~ e n e ~ s ,  
its savagely will break it down, anditremams bufforsomeGo~emment-I 
pray that it may beourel-to set the peat exampletaEurope by proposing a 
m ~ t d  mductmn of armamenti 6 6  

However, it was not until 1868 that the European nations were 
far the first time successful in prohibiting the use of a specific 
weapon by an international agreement.js In the Treaty of St. 
Petersburg they agreed to ban theemploymentof"anyprojecti1eof 
n weight below 400 grammes (about fourteen ounces avoirdupois) 
which is either explosive or charged with fulminating or inflam. 
mable substances."s~ 

In 1874, the Russian government, upon the urgings of Fedor de 
Martens, a native achalar, sought to convene an international can- 
ference for the purpose of promulgating an exhaustive code based 
on the American Lieber Code to be binding on all states,57 As a 
result, fifteen nations, representd by international lawyers, 
diplomats, and military men gathered in Brussels to draft such a 
code pertaining to the law of land wa1fare,~8 The Conference 
adopted a proposed Declaration of the Laws and Customs of War 
which, though never ratified,j' included important proposals con. 
ceming the means of injuring an  enemy. The Declaration propos- 
ed, for example, that "the laws of war do not recognize in 
belligerents an unlimited power in the adoption of means of in. 
juring the enemy,"iD and outlawed "the emploment of a m s ,  p r ~  
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jectiles or material calculated to came unnecessary suf 

Further restraints were imposed on the use of weapons of war in 
1899 and 1907 a t  Hague I1 and Hague IV respectively. In  addition 
toArticle23aof theHagueRegulationswhichprohibited theuseaf 
poison a s  a weapon, Article 23e, a s  translated from the onginal 
French text of 1899 to English, prohibitd the employment of 
"arms, projectiles or material of a nature to cause superfluous in- 
,ury."e2 Although the 1907 English translation was a t  vanance 
with the 1899 translation of the prohibition. the o n e n a l  French 
textremained t h e ~ a m e . ~ ~ T h i s  matter will bedealtwithin greater 
detail in the next section. 

The conferees, beyond drafting Hague I1 and Hague IV i n  1899 
and 1907 also prepared three declarations which forbade first "the 
discharge of projectiles and explosives from balloons and by other 
methods of a similar nature:"6' second, "the use of projectiles the 
sole object of which was  the diffusion of asphyxiating and  
deleterious gasses,"6' and finally, "the use of bullets which expand 
or flatten easily in the human body. such as bullets with a hard 
envelope which does not entirely cover the core. or 1s pierced with 
incisions ' ' 5 6  Great Britain, however, refused to sign thls latter 
declaration against dum-dum bulletsin 1899;is1tfelt tha t l twas in .  
appropriate to outlaw a particular bullet as causing unnecessary 
suffering by specification of the details of construction of the p r e  
jectile.6' The United States, also preferring a prohibition framedin 
more general terms, persisted in its refusal tc sign the Declaration 
even past the British acceptance in 190i.i8 While none of the 
declarationsreceived sufficient signatures to conferuponit general 

fermg. . . ."e' 
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validity as an international agreement codifying customary inter. 
national law at  the time of its adoption!@ those relating to poison 
and dum-dum bullets attained the status of customary inter- 
national law during the First World War.'o 

To this date, Hague IV of 1907 remains the last international 
agreement regulating the admissibility of those categories of can- 
ventional weapons enumerated at  the outset of this article as caus- 
ing unnecessary suffering or having indiscriminate effects." 
However, theprinciplesofthe 190lagreementhavebeenjoinedby 
the legal criterion of indiscriminate attack, which though not une  
quivocally expressed in any international agreement, is regarded 
as a valid legal criterion regulating weaponry in customary inter- 
national law.'z 

Codification by international agreement of mles regulating 
"other"'3 conventional weaponry since 1901 is  extremely limited B S  

well. In fact, there have been only two such agreements. The first, 
signed in 1922, restricted the use of submarines and prohibited the 
use of asphyxiating gasses." The second, the 1926 Geneva 
Protocol, was more extensive in its scope and banned the employ- 
ment in warfare of asphyxiating, poisonous or other gases and 
bacteriological methods of warfare.'5 

Other initiatives were undertaken to revise the law of war in the 
aftermath of World War 11. These result4 in the successful 
promulgation of such conventions a8 the four GenevaConventions 
of August 12,1949,rs and the 1954 Convention on theprotection of 

6 B F ~ ~ h ~ ~ ~  mpia note 30, at 668 That 38 fa sag tha t  avch declaratmns werenot 
blnding on noniignato1). states. 

..Zd a t  669 Prohibitions relative t o  poison and dum-dum bullets achieved the 
statue of cmtorna1). internsfi~nal law as are~ul f  o f t h e p r a d m r o f  states lnfforld 
War I in refralnmg from then use 

S U E D ~ S H  WEAPOYS Smor. supra note 4 ,  at 13 For a h t m g  of conrmrronal 
neapons csfegones cnfmzed BP cauiing unnecessary suffenng 01 havmg in. 
diacnmmare effecra 6rs note 16 supra 
7 C R.C L.W R , ~ u p r o  nore 10, at 9 
-'This term refers to conventianalweaponrsnatineludedin the four conventional 

weapons eategonea listed sf note 16 supra 
~ ' I  FRIEDMAY. supra note 16. a t  164. 

HLDSOh, I11 I I T E R S * T I O I L L E G I S I I I T I ~ S  1670-72 119311, S c ~ l h o ~ i n % T a ~ ~ \ ,  
supra note 60, at 109-19 
-.In August 1949 the four Convenriana below r e r e  promulgated 
a. The Geneva Canvention far the Amelioration of the Wounded and Sick m the 

ArmedForce imrheF~eld .6U.S.T.3114,TIAS.3362. i jUN.T.S  31 
b ThheCene>a ConventlonfortheAmeliorat~on oftheconditlon af thswounded. 

Sxk and Shipwrecked Members of Armed Farces at Sea 6 U S T 3217. T I  A S 
3363 76 U N T.S 86. 

c TheCenma Can\ent ionRela t ivero theTrea tmenrofPnsanersof~~~ar  6U S T 
3316 T I A S 3361. 74 U.S T S 135 

d The Geneia Convenfmnrelan\e to theprotection afCiu~lianPerionsmrirneof 
War 6 U S  T 3516, T.1 A S 3364 7:  U A-T S 28; 
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Cultural Property in cases of armed conflict - -  However, these in- 
ternational agreements, while significant advances in the law of 
war, did not address the question of further legal restrictions ap- 
propriate to the development or employment of conventional 
weapons in war. 

One of the mast notable trends in the law af war regulating 
weaponry during the post-World War I1 period was the emergence 
of the Regime of International Human Rights. The well-known 
British international law scholar and practitioner, Colonel 
G.I.A.D. Draper, for example, wrote that the bodies of law 
represented by the Law of War and the Regime of International 
Human Rights "have met, are fusing together a t  some speed, and 
tha t  in a numberofpracticalinstancestheRegime ofInternatianal 
Human Rights is setting the generaldirection, as wellasproviding 
the main impetus of the revision of the Law of War.".' 

Indeed, this trend IS evidenced in a series rf United Sa t ions  
General Assembly resolutions which began on Pecember 19. 1968 
with the adoption of United Nations General Assembly Resolution 
2444. Entitled "Respect for human rights i n  nnned conflicts," that  
measure initiated effons to prohibit or restnct the me of conwn- 
tional weapons alleged to cause unnecessary suffering or have in- 
discriminate effects.." Resolution 2444 inwted the Secretary 
General of the United Nations, together with the ICRC and other 
appropriate international organizations to study. 

ch could be taken t o  secure the better ipplicaiion of emsting 
mfernafmnal ~ o n v i n f m n ~  and rules ~n d l  amedcanflicts 

rbi The need for addirianal humanitanan ~ n i e ~ n a n o n a l  canientiona or 
other appropnare legal mfmments  to  ensure the better prote~rion of 
c ~ n h a n ~ ,  prisoners and combatant8 ~n ell armed c o ~ f l m s  ond fheprahrbi 
fm  and lirn~foizon of the use of witam mefhods and means of uor  
fore  . 
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Further, from 1970 on, Sweden, supported by a number of other 
states, hasurgedthenationsofthe worldtoconsiderthequestionof 
banning or restricting the use of conventional weapons deemed to 
causeunnecessary suffering or to haveindiscrirninateeffects.8' In- 
deed, proposals pertaining to this matter were considered at  the 
1971 and 1972 conferences of Government Experts on theRedfir. 
mation and Development of International Humanitarian Law 
Applicable in Anned Conflicts convened by the ICRC.B1 

At each conference the United States, in concert with other 
western nations, took the position that consideration of such 
proposals was outside the scope of the conference and should 
properly be addressed in a disarmament forum.s3 In particular, the 
United States wa8 concerned that work on specific conventional 
weapons would delay theprogress of the ICRC, which at  that time 
had already made substantial advances on two additional 
protocols to the 1949 Geneva Conventions for the protection ofwar 
victims.84 This question ultimately resolved itself in November 
1973 at  the XXIId International Conference of the Red Cross. 
There it was agreed that work on specific conventional weapons 
was possible without prejudicing the additional draft protocols 
referred to above, and the ICRC agreed to convene a Conference of 
Government Experts on Weapons that May Cause Unnecessary 
Suffering or Have IndiscriminateEffects. This conference was con- 
ducted in Lucerne, Switzerland between September 24 and October 
18, 1974.85 

Meanwhile, in June 1973, the ICRC presented its complete ad. 

"Bettauer, Intmductian, zn U.S. DEPT OF STATE REPORT OF THE UMTED STATES 
DELECAT~OV TO THE COK~ERENCE OF GOYERNME~EXPERTS oh WEOIPOVS THAT MAY 

General's School [heremafter referred to as Bettaum, Introduction, U S  L W  R ]  
Sweden's interest m bannmg ~riestnCtmge~nventionalaeaponadeemedtoeause 
unneceeaan. auffermg or haveindisenmliat~efffftsmnnot bef ixd wlthprecmon 
It  may be wnnised. hawever. that UnitedStates useof such wnventmnalweaponn. 
in the Republic of South Vietnam motivated her interest, at least rn part 

*'Id These conferences were convened toeansider. a m o w  other thmgs,poposala 
relatmg towaysandmeans ofreatrammgmodem conventional weaponn.critici~ed 
88 musing unn~essary  suffemg or h a w g  indiamminate effects See natea 2-5 
suypio 

:;;;,E;:; ~ ~ ~ ~ ~ ~ ~ ~ * ~ ~ ~ " ~ ~ ~ ~ ~ ~ ~ ~ " ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  

The Jvdge Advocate General, Department of the Army 
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ditional draft protocols for c ~ n s i d e r a t i o n . ~ ~  Article 34, contained In 
Par t  111 of the draft protocols, for the first time called upon poten- 
tial contracting parties to the protocol to conduct a legal review of 
new weapons in the research and development stage to determine 
whether their use would cause "unnecessary mjury."" 

Significantly, although the United States Government had  
taken no formal action on Article 34, thern i ted  States Department 
of Defense (DOD) substantially adopted its object and purpose by 
its unilateral promulgation of DOD Instruction 5600.16, effective 
October 16, 1974.68 Applicable to all component elements of DOD, 
the Instruction requires the Secretary of each militmy department 
to ensure 

that a legal rerieu by his Judge Adwcafe General IS conducted of all 
ueapans intended TO meet a mhta1). requirement of this Depanment in 
order t o  insure that their intended m e  m armed conflict IS consrsfent w t h  
the obligations assumed b) the United States under all applicable m e r -  
national lswd including treaties to  ahich the United States IS a party and 
c u s t o m a ~  internations1 1 8 1  m particular the lsw of %ai 

Moreover, the Instruction requires tha t  the legal review of weapons 
occur before the award of a n  initial contract for production In the 
acquisition and procurement of new weapons or weapons 
systems.00 Accordingly, the Instruction 1s designed to preclude in 
the first instance the development of weaponry not deemed to be 
lawful pursuant to existent legal critena. Thus existent legal 
criteria regulating weaponry are allowed to operatein atime period 
likely to be most conducive to the objective application of such 

.;Id 
'-InternananalCommitreeaiRed Crosa Draff AdditianaiPratacals torhe Gene, n 

Convention8 of A Y P Y S ~  12. 1949 at 1-2 ,1973). I1 U S  S G W R sums note 79 at 
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criteria, ~ . e . ,  before substantial funds have been invested in the 
development of any new weapon. 

Promulgation of this Instruction is the latest development in the 
law of war regulating weaponry.sl Though it seeks only to insure 
that no weapon or weapons system is developed which does not 
comply with existent legal criteria governing the admissibility of 
weaponry in war,"*its potential to breathenew lifeintn such edst. 
ent legal criteria is se1f.evident. In particular, if i ts  procedures are 
adhered to by the United States and other states which adopt 
similar procedures to insure the development of lawful weaponry, 
this Instruction will have been profoundly influential in achieving 
a more humane battlefield. 

C. SUMMARY 
Man from the beginningofrecordedhistory haslooked to thelaw 

of war to provide a means by which the implements ofwar could be 
made humane. Both specific and general prohibitions of conven. 
tianal weaponry have been adopted to effect this end in the face of 
technological advances which have made such weaponry in- 
creasingly more destructive. Many yeam have elapsed since the ex- 
istent law of war regulating weaponry was last expanded, and the 
question of whether time and technology have rendered suchexist. 
ent legal criteria ineffectual to perform their humanitarian func. 
tion necessarily arises. Having considered the historical develop- 
ment of the rules of international law regulatingweaponry, this ar- 
ticle will proceed to asses8 the adequacy of existent and proposed 
legal criteria to regulatemodern conventional weaponryin order to 
come to appropriate conclusions and make meaningful recammen- 
dations. 

111. EXISTENT ANDPROPOSEDLEGALCRITERIA 
TO DETERMINE THE LEGITIMACY OF 
MODERN CONVENTIONAL WEAPONS 

IN ARMED CONFLICT 
A fundamental purpo~e of the law of war is to mitigate 

the suffenng and damage caused by armed conflict to the 
greatest extent possible without unduly restricting the 
legitimate application of force to achieve the purpose of 
WBI.93 
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A. GENERAL 
Noted a t  the outset of this inquiry were those existent legal 

criteria recognized as declaratory of customary international law 
which today regulate the admissibility of conventional weapons in 
war-the legal criteria of unnecessary suffering and in- 
discriminate attack. Apart from certain absolute prohibitions,'. 
these two existent legal criteria operate to  implement the 
humanitarian purpose of the general principle of customary Inter- 
national law announced m Article 22 of the Hague Regulations. I t  
is Article 22 tha t  provides "thatthemeansandmethodsofinlunng 
the enemy [are] not unlimited."9sAccordingly, the function of these 
critena may, 8s  a preliminary matter. be described a s  limiting the 
permissible level of violence in war. Implicit in legal critena which 
sanction such B permissible level of violence is the interaction of 
the complementary pnnciples of military necessity and humanity 
from the customary international law ~ f w a r . ~ ~ H o w e v e r ,  befareex. 
amining the operation of these complementary prinnples within 
existent legal critena regulating conventional weaponry, it is  ap- 

)'In addition foex~stenrlrgal cmte~aregulatingrveaponri alates h a i e  agreed LO 
reetrain or prohibit specific weapons Such prahibifionr and reitreinti are 
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propriate that the function of the principles be analyzedin greater 
detail. 

1 .  The Operation of the Complementary Principles of M h t a r y  
Necessity and Humamty Ln the Law of War 

Thenature ofthe complementary functioningaftheprinciplesof 
military necessity and humanity is perhaps best evidenced in the 
preambular language of Hague IV of 1907.*' There the contracting 
parties unequivocally declared their purpose to be the proscription 
of suffering and damage to property in excess of that which is 
necessary to accomplish the legitimate requirements of war. The 
operation of the principle of humanity at  once, therefore, may be 
seen as subordinate to the principle of military necessity and in. 
tended to restrain the use of all kinds and degrees of suffering, in- 
jury, or destruction which is not necessary to the accomplishment 
of the legitimate military mission.98ProfessorBaxterdescribed the 
relationship of these complementary principles a s  below: 

The law of KBI is itself B compromise betaeen unhndled heense. on the 
one hand. and on the other, the absolute demands of humanity, which If 
earned on to B I o g ~ c d  extreme. would prosenbe war altogether Stared in 
other terms the Ian seeks t o  lmi t  the measures of war to those activities 
rh lch  produce suffenng out of all pmportm to the m~htary  advantage to be 
gamed 

While the principles of military necessity and humanity might be 
viewed as mutually incompatible in that they appear to sewe op 
posing interests, this is not the caee.100 

Specifically, the principle ofmilitarynecessitymay be saidtoim- 
ply the principle of humanity, thus resulting in principles com- 
plementary to each other and not opposed.'o' Although theprinci- 
ple of military necessity operates to legitimize the u8e ofthat kind 
and level of force necessaly to accomplish permissible military re 
quirements in war as quickly as possible, it nevertheless disallows 
the use of force that is excessive or disproportionate to such pur. 

E-Hague IV. mpra note 45, at Preamble 
'SFENUICK supra note 30 at 656: GREEXSPAY supra note 96. at 313 
"Baxter. The Geneva Conumtzons o f l 9 4 9 , 9 N * v u . w a ~ C o l ~ ~ o ~ R ~ ~  59l19i61 
n:c s DEPT OF NAVY, MANUAL NWIP 10.2. LS UP NAVAL W ~ R F M E  28 (1955) 

heremafler nted a$ RWIP 10-21 
Id.U.S.DEPTOXAR~r,FIELD~*F"*L27-10 L n w a F L * u o W * ~ r a ~ ~  pars 3 at 

3-4 119661 [hereinaher cited 88 M 27.101: Medorandurn from DAJA-IA for Mr 
Dwayne Anderson, Deputy DaectorNegotianons and Arms Control, OASD/ISA. 3 
(Jun 26, 1974). on file m the Internstronal Affairs Dirision of The Office of The 
Judge Advocate General. Depanment of the Army and ~n the International Law 
Diviamn of The Judge Advocate Generah Sehaal [heremafter nted 88 memoran- 
dum for OASD/ISAI. SPP generally source8 cned note 96 suiira. 
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poses.-o2 That is, I t  makes unlawful the use offorce whichneedless. 
ly or unnecessarily C B U S ~ S  or aggravates both human suffering and 
damage to property. '00 

The interaction of these complementary principles necessarily 
implies the principle of economy of force and the rule of propor- 
tionality which together give full effect to the requirements of the 
principle of humamty:04 

Paragraph 41 of Department of the A m y  Field Manual 27-10, 
The Law of Land Warfare, correctly describes the rule of propor- 
tionality in relation to targets a s  requiring tha t  "loss of life and 
damage to property mustnotbeoutofproportion tothemilitaryad. 
vantage to be gained."lo5 Applied to the selection of weaponry, the 
rule of proportionality requires that  the foreseeable effect of the 
weapon to be used must not be out of proportion to the foreseeable 
advantage expected to be gained pursuant to its use.-06 

Thus, if a soldier elected M use a n  anti.tank weapon such as the 
106mm recoilless rifle (106RR) developed by the United States in- 
stead of his rifle to incapacitate a n  enemy soldier, his choice would 
be in contravention of the rule of proportionality. Accordingly, the 
soldier's use of the 106RR against the enemy soldier would be un- 
lawful. If he used tha t  weapon against a n  enemy tank, the contrary 
result would follow, a s  the rule of proportionality would not have 
been violated 

Id Seroiso LIemorandumatfachpdroLetrerfrom H a r n  H Almond. Jr , foColanel 
John J Douglasa, Mar IS, 1973 mf 27-31 on flle~ntheInternarronalLau D w ~ r o n a f  
TheJudge Advocate G m e r s h  School [heremsfter cited 8 s  Almond Letter] Contra, 
Kelly. Gas Warfare cn Infrrnational Lau. 9 MIL L REV 1, 50 119601 The author 
treats 'p'0partlonahty'' as a penera1 pnnclple of customat3 lnternatlanal law 
However uhether applicable internally a i  a''nle''arexterndly 88 ageneral p m e i -  
ple of c n ~ r o m a n  international law. the function of the pmrmomonality concept 
appearst0 bethessmelegalb , tr .  tainrvrerhat"lossaf1ifeandpropenymustnoi 
be out of propamon to the militan. advantage t o  be gun& " See note I05 iniro 

~ : I F M  n i o .  Evpia 101. 19 
~3iMemorandum far OASD'ISA. supra note 101 
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Although the foregoing example was exaggerated for the pur. 
pose of illustrating the operation of the rule of proportionality, the 
decision ofwhat weapon is appropriate faruseaEainstaparticular 
target is necessarily highly subjective, and thus best evidenced by 
the practices of states,1o7 In light of the subjectivity of the propor. 
tionality decision, writers typically havegiven its meaning a broad 
construction.108 

The principle of economy of force has been accurately definedby 
Professor Osgood a8 follows: 

[The principle of econom) of force1 prescribes that m the use of armed 
force 8 s  an instrvment of natronal policy no 8reati.r farce should be 
employed than 1% necessary IO achieve the obiectives rouard which It 38 

directed, 01, stated m another way. thedmenrons  of miltar) force ahould 
be proportionate t o  the vdue of the abiectives sf stake 03 

More commonly thought ofinthecanteitofbeingoneoftheclassic 
principles of war,110 the function of this principle is similar to that 
of the rule of proportionality in that the two operate to limit 
violence in war to that which is permissible pursuant to legitimate 
mili tan requirements.”‘ 

The rule of proportionality compels this r e d t  for humanitarian 
while the principle of economy of force does so for 

logistical reasons.113 However, the principle of economy of force 
may ultimately have the more significant impact in restraining 
suffering anddestructionin warinthat thisprincipleis sensitive to 
the relationship between costs incurred by and benefits accruing to 
the state developing and using the weapon.”‘ In particular, the 

l’.ld See (ifso Bettauer. U.S LW R ,  supra note 10,ar 24 
I‘AmpIe latitude, far example. appears emdenr ~n the fo l loamg descriptions of 

the ~ropomonal~fy  eqvatlon 

I ‘FM 27 10. a w i a  note 101, at 19, Almond Letter nupia note 104 at 27.28 
I ‘.4lmond Letter, 6upm note 104, at 28-31. 
“.Washm.ron Past. Jan 26,1576. at AI c d  6. See generally J Burke, Inflation 

Seaierfi, Dual Threat to  Reodrness 5 ARM, Ism 19741 
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principle possesses utility to both restrain the needless develop- 
ment ofincreasinglycomplexandcostlyweaponsforwhichnoreal 
military requirement exists, and preclude the unnecessary expend- 
iture of munitions on the battlefield:-j 

Indeed, the above analysis which indicates tha t  the principle of 
military necessity in customary international law implies the com- 
plementary interaction of the principles of humanity and economy 
of force as well as the ruleofproportionality, is  consistent with the 
principle of military necessity as it was first codified in General 
Order No. 100. General Order S o .  100 read in pertinent part 

An XI\ Y i h t a p  necessit), a s  understood b? modern cwilized nafmns 
consisti ~n the necedsitv of those measures K h x h  a m  rndispensable for 
aecunng rheends a f w r  and which arelawful accardinera~hemod.mInw 
and usages of Y B ~  

Later codifications of the principleofmilitary necessity evidence 
the operation of the complementary principles as well. The 1868 
Declaration of St.  Petersburg, for example, in addition todeclaring 
that the "only legitimate object which states should pursue in the 
conduct of hostilities is  to weaken the enemy's military force,""' 
also observed tha t  this purpose would be exceeded by the"emp1oy- 
ment of am6 which uselessly aggravate the sufferings of disabled 

[heremafter referred to as S L A \I Letter] Mr Marahall, ~n commenting on the 
D l l  

Id 
I C U S G $7 R ,  supra note 10, sf 20 
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men or render their death inevitable.""8 Moreover, this view of 
military necessity is  reflected in the Hague Regulations which re 
ject the German doctrine of military necessity,"u Kriegraison,lZo 
which asserted a right in belligerents to violate the law of war 
whenever the military situation, in the estimation of the ground 
commander, required such violation. Rejection of the doctrine of 
Kriegraison was confirmed by the decisions of the war crimes 
tribunals which followed World War 11,121 

2 .  Application of Complementary Principles to Exrstent Legal 
Criteria Regulating Weaponry 

The operation of the complementary principles of military 
necessity and humanity provides the framework out ofwhich legal 
criteria regulating weaponry have evolved.'2~ For example, Article 
22 of the Hague Regulations, which limits the means and methods 
of combat, is an embodiment of the complementary principles.123 
Similarly, Article 23e of the Hague Regulations provides that "it is 
especially forbidden , , , to employ arms, projectiles, or material 
calculated to cause unnecessary suffering,"'z* and thus also em- 
bodies the purpose of the principles of military necessity and 
humanity. Accordingly, when applied to ueapmry, the com- 
plementary principles derivatively establish the principle that 
belligerents may use any weapon not proscribed by international 
law in combat, provided that incidental suffering and destruction 
occasioned by such use are not excessive when measured against 
the military utility of the weapon and the military necessity which 
requires its 1 1 ~ 8 ~ ~ 2 5  

Id 
G R E E U S P ~  supra note 96. a t  297. 
The German Xrirgroison theory eantams essentially theview that any means 
methods of war are permissibie If. m the view of the military commanderthey 

arenecessaryfor ~ Y C C C S S ,  natwithstandmg an) lawstothecontrary U.S DEPTOF 
ARW PAYPHLET 27-161-2, I1 IUTERNATIOIALLAW 410 11962) [heremafter cited as 
DAPAM 27-161-21 

C'nited States" W d h e l m l a t  et si, ~ ~ T R I ~ . s o F W A R C R I M I U * L S ~ ~ ~ ~ - ~ ~ ~ ~ ~ ~ ~ ) .  
Memorandvm for OASD ISA, supio note 101. at 2. 
Id at 1-2 
Hague IV, supra note 46 
Memorandum for OASDIISA. supra note 101 Applieatmn of complementary 

principles 18 reflected I" the wnnngs of such cantemporary wntera asHall,Spaighf 
and Hyde 
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In  this regard, however, it must be remembered that the opera- 
tion of the complementary principles of military necessity and 
humanity inevitably allows a permissible level of violence.126That 
is  to say, the principle of humanity operates to the extent that  the 
legitimate military requirements permit ‘li Accordingly, It may be 
said that the resultant permissible level of violence may fluctuate 
in concert with the legitimatemilitary requrernents of the tactical 
situation on the battlefield. Therefore, the degree of suffering or 
destruction a particular weapon may cause cannot alone be the 
legal test of a weapon’s admissibility m wai..Izi Rather. the ad. 
missibility determination must be grounded on a finding tha t  the 
suffering or destruction caused by a particular weapon by i tsusein 
B given manner was plainly excessive or disproportionate to the 
military advantsge reasonably expected to be gained from its 
use. ‘ 20 

The remainder of this section will consider both existent and 
proposedlegal criteria todetermine when suffeiing anddestruction 
caused by a weapon are excessive to the military advantagewhich 
the user reasonably believes will accrue to him by using the 
weapon. Further. the de Martens Clause, found in the Preamble to 
Hague IV of 1907, will be considered. as  it is  relied on a s  a substan. 

H i m  supra note 96 ai 1 x 4  
‘ S e e  aurhonnei cited note 96 s w r o  

--Memorandum far OASD ISA. suupio note 10: 
,> - Id  
‘~DAJA-1.4 1974 1039, 26 Jvlv 19;1 on idem rhelnrernafional Leu Diiision of 

The Judge  Adiocare General s School The O D L ~ I O ~  mdxates that the mlllfari ad 

Office of the Judge Advocate General. Department of Arm, and n t h  the Intel-  
national Lau Dii iaion of The Judse Advocate General s School 
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tive basis for proposed modifications of the rules regulating 
weapanry.'30 This is significant because it is this clause which 
emphasizes the pu~poses sought to be advanced by the further 
codification of the law of war and underlies the continuing 
applicability of the principles of the law of war, the practices of 
civilized people pursuant to the laws of humanity, and the dictates 
of public opinion in instances not specifically addressed by the 
C ~ n v e n t i o n s . ' ~ ~  In this sense, theprimaryimportanceofthe clause 
is that it negates the view that all which is not spedficallly 
prohibited by the law of war is lawful.13z 

B. EXISTENT LEGAL CRITERIA TO 
REGULATE CONVENTIONAL WEAPONRY 

1. Unnecessary Suffering 
In accordance with the complementary principles of military 

necessity and humanity, Article 23e of the 1899 Hague 
Regulations, as translated from the original French text,'33 
declares that it is especially impermissib1e"to employ arms, projec- 
tiles, or materials of B nature to cause superfluous injury."134 While 
the original French version of Article 2% was not altered by Hague 
IV in 1907, theEnglish translation was rendered differentlythanit 
had been in 1899. Curiously, the English translation ofArticle 23e 
in 1901 prohibited "theemployment ofarms, projectiles or material 
calculated to cause unnecessary suffering."'35 N o  apparent reason 
suggests itself for the variance in English translations. In this 
regard, the United States delegate to Hague IV reported to the 
Secretary of State upon completion of the Peace Conference d y  
that Article 23, as it relates to weaponry, prohibits "certain means 
of destruction and certain actions of belligerents."'3~"o reference 
was made to subparagraph e of the Article. 

As a result, there exists some concern that the actual legal 
criterion of unnecessary suffering has not been fiued.l3'Some ex. 
press the view that "superfluous injury" is the closest English 

- I T E N S  G W R  ,supranote10 at19 HagvpIV.su~i.nole45,atPreamble:DA 
P a t  21 1. SUDlO note 45, at 6.6. 

lilMemorandum for OASD/ISA, supra nore 101, at 2 ,  I U N S G W R ,supra note 
10, at 19 
"'id 
li'See authorities cited note 63 supra 
".Hague I I ,m~pro  note 44,  Hague Re~ulations.  art 2% 
, , :Hawe  IV, dupia note 46,  Hague Regulafiana art 23e 
'bREPORTTo S ~ r n ~ r ~ n r o i  SPATE, *upio note 68. at 103 

1 3 ~ S r r  I C R C L.W R , B U P ~  note 10. at I 
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translation of the original French and also the more obiemve 
criterion to evaluate inasmuch a6 "injuw" is more susceptible to 
quantification than "suffering" per se,:j. Others contend that the 
difference is of little consequence, as the critenon of "unnecessary 
suffering" enjoys recognition in it8 own right as declaratory of 
customary international law.'30 

Additionally, the latter translation of 1907 introduces the words 
"calculated to cause." In  this regard, there was consensus among 
government weapons experts at the Lucerne Weapons Conference 
that these words contained a n  element of calculation or design 
which might not be present m the corresponding French words 
"propre h CBUSB~.''~~~ However, this is not to mggest that  the ele- 
ment of calculation or design contained in the English translation 
limits the scape of the proscription to prohibit only those weapons 
affirmatively proven to have been developed for the purpose of in- 
flicting unnecessary suffering. Such a reading would appear to be 
manifestly inappropriate given the purposes of the law of war 
generally, and would work a n  emasculation of the intended pur. 
pose of the prohibition The better view of the element of calcula- 
tion would appear to be tha t  it extends the applicability of the 
criterion to the weapons designer, requiring him not to develop a 
weapon which would foreseeably inflict unnecessary suffering 
"per 68'' on the battlefield."z It, therefore, is  of particular 
significance to any legal review required of weaponry before em. 
barking on the procurement process. 

Notwithstanding these points, it is  clear that  the criterion of un- 
necessary suffering was included in the Hague Regulations In 
order to prohibit or restrict the use of weapons which inflict suffer- 
ing, or injury. or damage to property unnecessary to the ac- 
complishment of legitimate military r e q ~ i r e m e n t s . ' ~ ~  In  this 

' I d  
' I d  These experts are of the view tha t  eince the cntenon of unne~esdari suffer- 
has achwied mdependenr btmtus BQ declarafory of cus tom~r)  infernational la% 

LI would be inappropriate t o  attempt t o  rema, e the sub!ectlie element contained 13 

the Kord "suffenng' by B subiufufion of the ward ' ~ I U V  
4 h 
* I DAYSG supianate3.af2 Thiacanclusian appearsta besupportableasthere 

=as  no m l m a f m  at the Lucerne Peapans  Conference fnsf t he  word"calculale' 
bad an\ sienificance bejand the fact that if =a8 useful a3 a check on xeaponi  
designers See note 112 infro 

Bertaver U S  L P R  supra note i o  81 25 Mr Beitsuer rrafed:hat"calcularp" 
does haie"re1eianee I" facusmg on fareseeabihrv oftheunnecesrar) suffering and 
thus has  appheatian to the ~ e a p o n s  desuner '  

. See a n t h o m e s  cited note 96 ~ w r a  
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regard, there was general agreement at  theLucerne Weaponscan. 
ference that the conect legal test for "unnecessary suffering" r e  
quiresacomparison between thesufferingordamagecavsed by the 
weapon and the weapon's anticipated military advantage."' 
Specifically, if the former is excessive when compared to thelatter, 
then the weapon's use is unlawful. It is important to emphasize 
here that "anticipated military advantage," a s  referred to above, 
Contemplates an evaluation of both themilitary utility145 possessed 
by the weapon and the military necessity occasioning resort to its 
use for legitimate militarypurposes.146 As is evident, thedifficulty 
which is presented by the foregoing formulation is that the criteria 
used to evaluate either side of the equation are highly subjective 
and susceptible of varied interpretations. 

United States representatives to the Lucerne Weapons Con- 
ference, for example, took the position that the legal test for 
"unnecessary suffering" was a subjective one even where univer. 
sally acceptable factual data pertaining to questioned weapons 
were available."'Moreover, thisdifficulty wae exacerbated, in the 
view of these experts, by the fact that military utility could not be 
determined by a mere assessment of battlefield casualties and the 
medical effects of conventional wea~onry ."~  Rather, the United 
States view was that the"unnecessarysuffering" criterion wasnot 
met until the suffering inflicted clearlyoutweighedthemilitary ad. 
vantage reasonably seen accruing to the user of the weapon 
because, in addition to battlefield casualties, other more subjective 
factors had tobeconsideredinevaluatingaweapon'smilitaryutili. 
ty. These factors, generally lese susceptible of quantification, in. 
cluded the following: (1) the weapon's effectiveness to destroy or 
neutralize enemy materiel; (2) ita effectiveness against particdar 
targets; (3) its ability to interdict enemy lines of communication 
and to affect morale; (4) its cast; ( 5 )  its effectiveness in providing 

"I C R C  L W R  ,supianotelO,atB TherewaJwidespreadagreementamongex- 
peas  that m determining what " I Y ~  was svpertluovs andwhat svffenng we8 ~ n .  

necesbary one balanced the w u v  or s u f f e ~ n g  inflicted (humensanan aapeet) 
agamst the mihtary necessity for u m g  the P B R I C U I I ~  weapon (mditan ndel See 
DAJA IA 1974/1039, B U P ~  note 129. 

"IDAJA-IA 1974/1133. supra note 85. Widespread agreement existed among the 
conferees at theLuceme WeaponsConf~erencerhalthepnnnpalfactarto beweigh. 
ed m determiningwhethersvffenngcaused by ~weaponisunnecessan~smihtan 
Yolily 

-4mBettauer. U S.L W.R , ~ v p i a  note 10, at23,DAJA-IA 1974/1039, ~upranote 129 
"8ettauer.USLR.R ,supranotelO,at24 Referenceiemadetothediffi~vltyof 

obiectively quantifymg such factors as a weapon's effmnveness to destroy or 
neutralize enemy matenel and availability of slfernate weapons 

,sId. 

"I C R C  L W R  ,supianotelO,atB TherewaJwidespreadagreementamongex- 
peas  that m determining what " I Y ~  was svpertluovs andwhat svffenng we8 ~ n .  

necesbary one balanced the w u v  or s u f f e ~ n g  inflicted (humensanan aapeet) 
agamst the mihtary necessity for u m g  the P B R I C U I I ~  weapon (mditan ndel See 
DAJA IA 1974/1039, B U P ~  note 129. 

"IDAJA-IA 1974/1133. supra note 85. Widespread agreement existed among the 
conferees at theLuceme WeaponsConf~erencerhalthepnnnpalfactarto beweigh. 
ed m determiningwhethersvffenngcaused by ~weaponlsunnecessary~smlhtan 
Yolily 

-4mBettauer. U S.L W.R , ~ v p i a  note 10, at23,DAJA-IA 1974/1039, ~upranote 129 
"8ettauer.USLR.R ,supranotelO,at24 Referenceiemadetothediffi~vltyof 

obiectively quantifymg such factors as a weapon's effmnveness to destroy or 
neutralize enemy matenel and availability of slfernate weapons 

,sId. 
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security for friendly troops; and (6) the availability of alternative 
weapons..48 

Another view, in thisregard,waspresentedinapaperbyColonel 
David Hughes-Morgan of the United Kingdom Colonel Hughes- 
Morgan argued that as a matter of international law, the proper 
legal test of "unnecessary suffering" required a determination of 

xhether the i eapon  1s calculated tu came ~pmpre 2 c~user)  miuri or 
suffering g~ester  than that required for ~ f s  rnhtar) purpose. and ~n thle 
regard8 w a p o n u h i c h  mprac t~ce iafovndine i~rabl? . tocausemiun o r a d -  
fering diapropartianate to  ~ t s  militan effecrrveness vovld be held t o  con 
f r a ~ e n e  thli prohlbmon 

His test required first, a determination of the weapon's effects in 
battle; second, a n  evaluation of the military requirement 
necessitating its use; and third, a determination that the effect of 
the weapon was not disproportionate to the military necessity oc- 
casioning its u ~ e . 1 ~ '  

Furthermore, Colonel HughecMorgan argued that other factors 
wererelevant to themilitaryutility determination.Henoted, for ex- 
ample, that  themilitaryrequirementfortheweapon. 1.e.. thenature 
of the target, had  to be considered.152 An anti.tank weapon, for ex- 
ample, could not be viewed as illegal because, in defeating enemy 
armor,itinflicted severesuffering on the tank crewwithin. Similar- 
ly, a rifle capable of defeating body armor or steel helmets should 
not be deemed illegal a s  causing unnecessary suffering, 
notwithstanding the fact that  such a weapon inflicts severe suffer. 
ing upon the unprotected individual soldier. This is  true because, 
while it would perhaps be ideal to supply themilitary commander 
with a broad enough selection of weapons to enable him to match 
the required amount and kind of force to each target hemight be re 
quired to engage, it simply is a physical and logisticd impossibili- 
ty. A soldier is limited in what he can c a m ,  and armies are 
logistically limited in the varieties of weapons available to them.'j* 

In contrast with this position, Swedish experts to theconference 
urged the consideration of such humanitarian factors as  medical 

4)Id 
:'Colonel Sir Dai ld  HuEheB-Morgan, Legal CnrenafartheRestncnan a f u a e o f  

Caregones of Conventional \\-capons 81 6, paper presented the lnternatmnal Com- 
mmee of the Red Cross Conference of Goienrnent Experta on the Use of Certam 
Conventional Weapons m Lucerne, Switzerland ~n 1974 Copy on fi lem the Inter 
national Law Dlvmon of The Judge Advocate General's School [heremafter 
cited as Hughes-Morgan1 

Id 
"'Id at 3 
,:,Id 
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effects, degree of disabiiity,risk ofdeath, overbordeningofmedical 
resources, and public opinion in determining the admissibility of 
conventional weapons in warfare.154 Such factors, they contended 
weremore objective in that they could more readily be quantifed as  
dispositive of theinfliction of suffering disproportionateta or clear- 
ly outweighing t h e  military advantage of conventional 
weapons.15s 

In  the final analysis, however, the best test of which weapons 
contravene the criterion of unnecessary suffering is the practices of 
states.158 Such practices may result, on the one hand, i n  a new 
weapon's acceptance as  legitimate in war on the basis of 
widespread usage?j- On the other hand, the practices of states in 
refraining from using a particular weapon may result i n  the 
prohibition or restriction of use of such weapon in customary inter- 
national law.lj' This may cause a n  existing restraint in conven- 
tional law or customary international law to be altered i n  its 
application. Field Manual 27.10, for example, interpretsArticle23e 
of the Hague Regulations as not prohibiting "the use of explosives 
contained in artillery projectiles, mines, rockets, or hand  
grenades"'j0 notwithstanding the fact that  the St.  Petersburg 
Declaration of 1868 prohibited, among other things, explosive p r o  
jectiles below the weight of 400 grams.leO 

2. Indiscriminate Attack 
The customary rule of international law that provides tha t  par- 

ties to armed conflict restrict their operations to legitimatemilitary 
targets161 avoiding direct attack on civilians 80 far a6 possible,l82 
and the Preamble to the 1868 Declaration of St.  Peter~burg16~ are 
relied on for the proposition tha t  existent international law 
prohibits indiscriminate weapons.15' 

4 C R C L \V R , supra note 10 at 7-8. I D A  MSG. supra note 3. ai 3-4 Saediih 

". ." 
'\$emorandurn for OASD ISA mpra note 101. at 6 6  

l ' ~ I d  
I"FM 27-10, supra note 101. at 18 
"'SI Petersburg Declaration, supra n o f e 9 4 , I U I S  G W R  supionotelo.atl9 
18-11 O P P E l H E i Y E  IYTTRXITIO\ILL&B 346 17th Lauterpacht ed 19521 
l i / &  ~." 
leist. Perareburg Declaration, supra note 94, at Preamble: I U N S G W R dvpro 

laaHughes-Mlorgan. supra note 150, at 6 
note 10 at 19 
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Although this legal criterion is not clearly and unequivocally 
stated in any convention or treaty in force,'hj it was generally 
accepted a t  the Lucerne Weapons Conference as a valid legal 
criterion to regulate weaponry in the existent law of war.166 Con. 
eiderable divergences exist as to the reach of this criterion. For ex. 
ample, the principle unquestionably prohibits indiscriminate at- 
tacks.:6' However, it is much more questionable whether it is 
applicable both to indiscriminate attacks and to weapons which 
may be regarded a s  "inherently mdiscriminate,"'6? as asserted in 
the Swedish Weapons Study.168 

At the Lucerne Weapons Conference, the Cmted States argued 
that it was not the destmction of civilian objects or injury and suf- 
fering inflicted on civilians incident to legitimate attacks an 
military targets alone which constituted the proper test of in- 
discriminateness. Rather, theuni ted  Statesview was that,  in addi- 
tion to theaforementioned,itwastheextenttowhich theincidental 
suffering or damage was reasonably foreseeable and dispropor- 
tionate to the military advantage thought to begained.1" Having 
taken this position the United States then asserted that because of 
the subjective nature of factors which might bear on the propor- 
tionality equation, the legal test of indiscriminate attack was met 
only when "the risk of civilian loss [was] clearly disproportionate 
to the military advantage anticipated.":'- 

A weapon, therefore, becomes unlawful pursuant to thiscriterion 
when the military advantage accruing to its user as a result of at. 
tacks on military targets is  exceeded by incidental harm to 

'- I d .  Betfauer, E S L 1V R supra note 10, at 25 
" ' Id  In this regard disaereemenl m o n g  the expena existed sa to  Khether fhu 

criterion had aehieied the e f a t w  of c~sfomar)  ~nternarional la- M o r t  agreed that 
it iiauld be extreme15 dlfficuit IO apply becavee dl wapana  csn be uaed ~ n .  
discriminstely Further exceptfartheKeapanpurpaae1) deslgnedtobe~ncapableoi 
selectlie use. all ~onienr ions l  aeapans could be used in such a m a n n e ~  as to  insure 
that no cii~lianswould be hit Colonel rSniDaiidHueher Marean offeredaeenaric 
prohibition o f '  Inherantl? indiecrmmafe'  weapons i t  ~ ~ u l d h a \ e p r a h l b l i ~ " t h e  
use of ani ueapon uhich cannot be accurateli directed against military ra~geta 
Hughes-Slawan iupra note 150 ai 10 

'.QSIII"!,H WEkPO\, W.".r, dupra "are 4 at 111 
- Bertauer, L! 9 L 15 R ,  supra note 10. at 26-26 

..Id at 26 see DAJA-1.4 19.4 1039, 8uupw note 129, at 3 In rhir o p m o n  of The 
Judee Adiacafe General the rest LE ststed 8s bema rhether the suffennr and 
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civilians in their persons and their property."* Destruction of non. 
military targets incidental to attacks on military targets alone is 
not sufficient to render a weapon illegal, because such a Nlewould 
not enable the accomplishment of legitimate military r e  
quirements. Thus, the likelihood of incidental destruction of non- 
military targets and injury to noncombatants pursuant to the 
employment of a particular weapon, not prohibited by inter. 
national law, must be balanced against the significance of the 
military advantage sought and the necessity for using a particular 
weapon to accomplish a permissible military purpose. 

C .  PROPOSED LEGAL CRITERIA 
TO REGULATE WEAPONRY 

I .  Treachery 01 Perfidy 

Article 23b of theHagueRegulationsprovides that"it is especial- 
ly forbidden to kill or wound treacherously individual8 belonging 
to the hostile nation or army.""3 This criterion was suggested in 
the Swedish Weapons Study as a means of prohibiting weapons 
deemed to be indiscriminate in their effect, BR for example, land 
mines and ambush weapons, which are target activated."' 

However, weapons experts at the Lucerne Weapons Conference 
weredivided anthequestionofwhethertreachery or perfidy should 
be given status as a legal criterion governing the legitimacy ofcon- 
ventional weaponry.l's Experts taking the view that treachery or 
perfidy should have status a8 an additional criterion regulating 
weaponry favored substi tuting the term "perfidy" for 
"treacherousness," as "perfidy" is a concept being developed in 
conjunction with the Draft Additional Protocols to the Geneva 
Conventions of 1949.17b 

Australian experts offered the following as a working definition 
of a perfidiouslyusedweapon.Theirproposalprovided that"(1)the 
use of any weapon in such a way that it places the intended victim 
under a moral, juridical, or humanitarian obligation to act in such 
a way as to endanger his safety, is perfidious.""' However, this 

"Memorandum from OASD/ISA, supra nois 101 at 7 
'-ZHague IT', supra note 46, Hague Regulations. art 23b. I U.N S G W R , gupra 

'-'SKEDISH WE*POZE S r L D Y  supra note 4, at 111 

" Id  
I.'Dep't of A m y  Message RUEKJCS/8377. 1614202 Oet 74, at 3, copy on fi lem 

the Internsnonal Affairs Diviamn of the Office of The Judge Advocate General. 

note 4, at 19. 

C R C L W R., supra note 10, at 10 See diacusaion at note 13 supra 

Department of Army [heremafter referred t o  B O  I1 DA MSG.1 
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definition was not generally accepted. Mr. Jean Pmet.President of 
the Conference, proposed that the Conference's final report in. 
dicate that mme degree of consensus had been achieved to forbid 
(1) the use of explosives deemed to be perfidious in nature, such 8 s  
toys and objects used typically in everyday life and (2) booby traps 
which, in the circumstances they are employed, present a r e d  
danger to the civilian population."%This, however, did not receive 
support and was withdrawn.'-e 

In  contrast, the United States expert adopted amore  traditional 
position'80 and asserted tha t  the prohibition against treachery 
referred essentially to treacherous or perfidious conduct and w'as 
not relevant to thelegalityofpanicularweaponsper seunderinter- 
national law.1%' In  view of the action the Conference ultimately 
took with respect to treachery as indicated above, it may be con- 
cluded that treachery is presently deemed to be an inappropriate 
criterion to regulate weaponry. 
2. P u b h  Opinion and  the Laws of Humanity 

As has  previously been indicated, the p u r p o ~ e  of the deMartens 
Clause was to insure that no nation would regard that which was 
not specifically forbidden by the laws ofwar as implicitly legaL.62 
This wa8 reearded as a further humanitarian check on the excesses 
of war. 

Experts a t  the Lucerne Weapons Conference, in a n  effort to 
develop new legal criteria regulating weaponry, seized upon tha t  
portion of thedeManensC1ausewhichprovidesthat"inhabitants 
and belligerents remain under. . . thegovemance of the principles 
of thelaw ofnations,  . , . established among civilized peoples,. . 
the laws of humonrty, and , . . the dictates of the public con- 
sc~ence,"'s3 and proposed that public opinion and the laws of 
humanity be adopted as a new legal criterion 

Ifadopted, thenew legal criterionofpublicopinionwould operate 
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to deny the admissibility in war of weapons thought to be contrary 
to the principle of humanity as conceived by the general public.~b4 
However, a widedivergenceofopinionemergedastothefeasibility 
of adopting this criterion as a means ofregulating weaponry. The 
narrower view taken of the proposal was that a weapon's ad. 
missibility in warfare could not be denied on the basis of public 
opinion, until it was affinnitively established that the influence of 
public opinion had resulted intheintroduction of anew principleof 
customary international law denying thelegitimacy of a particular 
weapon in war.IBj 

On the other hand, the broader view would require only a show. 
mg of a strong demand for the proscription of H particular weapon 
evidenced by public opinion in order to prohibit the use of a given 
weapon pursuant to this criterion.'sO Specific tests offered to iden. 
tify B weapon as violative of the criterion of public opinion were 
"ecological damage"l6- and "abhorrent nature of the weapan."'Ba 
Evidently these were proposed to restrain or prohibit certain 
weapons thought to be most notorious in their effects, such as 
napalm.'** 

The fundamental difficulty with accepting the public opinion 
criterion is that i t  is more appropriate as a political consideration 
than as an independent legal criterion regulating weaponry. I ts  
lack of utility as B legal criterion to prohibit weaponry is best il. 
lustrated by its failure ta recognize the basic nature of inter. 
national armed conflict-fundamentally opposed interests locked 
in conflict on the battlefield?40 

Specifically, i t  fails to recognize that a state that has made the 
serious decision to resort to war in fdrtherance of its foreign policy 
is unlikely to refrain from using its most effective weapons to ac- 
complish its purposes despite world public opinion inevitably unit- 
ed against it. Such opinion simply becomes immaterial. Similarly, 
public opinion obviously would be ineffectual t o  cause an attacked 
state ta defend against such an  attack with anything less than its 
own most effective weapons. In particular, the only public opinion 
that countsinsuch asituation is that existentin theattacked state, 

1 C R C L.WR,  mpia note 10 at 10 
-Id 
 id 
*-Id.  ai 11 This cntenan contemplates the pxohhtlon of ueapons uhose use 

"Id 
'Bid 
#OThe remarks of Rubm zn Proceedings d t h e  Arnarrcon Society ofhteinmtwnal 

would do irreparable damage t o  the eniimnmenr 

Lou. 67 AM J LXTL L 165 ,1973) 

1 2 1  
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The criterion of the laws of humanity, as well as that  of public 
opinion. has  been relied on to prohibit weapons deemed to be 
"abhorrent in their nature.""' An evaluation of the feasibility of a 
mle based on the laws of humanity as a method of reducing the 
evils of war necensitates a determination o f  whether such a 
criterion would not impermissibly restrain the legitimate conduct 
of war pursuant to the principle of military necessity. Un- 
questionably, the principle of humanity operates in the existent 
rules regulating weaponry to limit the level of violence in war to 
tha t  which IS absolutely necessary to the accomplishment of the 
military purpose; however, it remains to beseenwhether t h e p n n a -  
ple of humanity can successfully be made dominant to that of 
military necessity and retain its effectiveness as a legal criterion 
regulating weaponry. In  effect, utilizing a legal criterion stressing 
the primacy of the laws of humanity would appear to work this 
result. 

IV.  A COMPARISON OF THE ADEQUACY 
OF EXISTENT AND PROPOSED 

CRITERIA TO REGULATE CONVENTIONAL 
WEAPONRY 

These apparent ly  simple and straight forward 
humanitanan objectives, however. are very difficult to ob. 
t a i n  They cannot be achieLed by droftingprotocols that  
u.dl not stand up to the test of the battlefirld, they cannot 
deriue from conuentiona that  feu: natmns will sign, fewer 
ratify, and fewer strll adhere to.192 

A. GENERAL 
This section seeks to  ascertain the impact and adequacy of 

proposed legal criteria a s  tests establishing the permissibility of 
specific modern conventional weapons which have been challeng- 
ed as causing unnecessary suffering or ha\ing indiscriminate 
effects. In  particular, the legality of the fire b 'mb?93 the M.16A1 

" ' I C R C L P R  supra note Id.  at 11 
'"Prugh supra note 110, a t  263 
,,The fire bnmh LI deicnbed a8 belou 

. . .  . .  . . . . . . . . . . . . . . . . .  , ....... , 
. . . .  1 .  

I 
. . , . . :  . .  : 
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rifle,lg' cluster bomb unita,'es and scatterable mines,'oe represent. 
ing the major conventional weapons catergories currently being 
challengd:*" will be tested for legality pursuant to  existent and 
proposed legal criteria. This approach is taken because a 
meaningful comparison of existent and proposed criteria to 
regulate weaponry may best beobtained by applying such criteria 
to those particular conventional weapons miticizd as most in- 
humane. Further, the results obtained through analysis of par- 

li*The W16 IS described as below 

4faples Mhfaiy Gtiiity of Small Calibre Weapons. mU.S DEPTOP &ATE F~PORT 
"FPHE UhlTED STlTEE DELEGliTlONTOrHE CO\FERE*CEOF G0rERUMErr D P E R T S O N  
WE*PO\S THIT M A Y  c*"$E UvuicESeaRY SrFFERIFG OR HAVE LDLSCRIMIKATE 
EFFECTS 77-78 (G Aldneh. Chmn l(lil),eapy onfllemtheIntematlonalLaw D i m  
smn of The Judge Advocate Generaps School [hereinafter nted as I Staples, 
U.SL W R ]  

'"Cluster bomb units aye descnbed as belou 

I C R C L \ \ ' R , s u p i s n o t e  10 .a t66  
l a ~ S r r  authorities cited nates 6 7 ,  6 & 9 iupia 
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ticular weapons will be generally applicable to other weapons 
within the weapons categories represented. 

B. LEGALITY OF SPECIFIC 
CONVENTIONAL WEAPONS 

As was indicated in the preceding section, the proportionality 
equation representing humanitarian concerns ?or disproportionate 
suffering and destruction on the one hand, and the legitimate 
claims of military necessity, on the other. is  of critical significance 
in evaluating the legitimacy of conventional wr,aponry. whether by 
existent or proposed legal criteria. Significantly, in thisregard. the 
existent law of war permits belligerents to use whatever weapons 
they choose, provided that they are not forbidden by thelaw ofwar 
and do not violate the proportionality equation as it operates m ex- 
istent legal criteria.lg' That  is to say, the proportionality equation 
IS not violated unless it 18 shown that thesuffering and destruction 
resulting from the use of the weapon are plainly excessive when 
balanced against thernilitaryadvantageaccrumgtotheuserofthe 
weap~n. '~D 

However, proposed legal criteria, whether they merely he new 
quanitifiers for triggering existent legal critkria2"lar new legal 
criteria in their own right,xol appear to be directed a t  altering the 
traditional operation of the proportionality equation as described 
above. Therefore, the following analyses of controversial cvnven- 
tianal weapons will attempt to determine the r,ffect this alteration 
wdl have on the operation of the proportionality equation. 

1. The Fire Bomb /Incendiary WeaponPZ 

a. The Controversy 

The use of napalm has  been roundly attacked a s  causing un- 
necessary suffering or having indiscriminate effeens.Zc3The United 
Nations Secretary General Napalm Report, for example, declared 
that napalm wasoneafthemost lethalweaponsinex,stencetoday, 

"Auihonties cited notes 125 & 129 ~ u o r a  
' Id 

Theieincludeiuchfactars asmedical effecrs degreeofdisability nnkafdearh. 
aaerburdening of medical reealirces Authorities cmd note 1 2  supra. I DAMSG. 
s u p r a  note 3 .  at J 1 

Spec~Rcalli  rhlr includes the ~ r ~ f e r m  of rrescheri or perfidy pvhllc o p m o n  
and the l a ~ a  of humanitr  I C  R C L W R Q Y D ~ Y  note 1 1  e.t 10-12 
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but did so on the basis of an undocumented personal cammunica- 
tion which alleged that one-third of napalm's victims die within 24 
hours after Napalm was, in short an all or nothing 
weapon.205 

Those who would have its use prohibited in armed conflict as 
violative of the legal criterion of "unnecessary suffering," rely on 
such factors as the   eve re nature of the bumwounds inflicted, the 
degree of pain and suffering which victims ofwar wounds must en- 
dure, and the burden on medical resources which is incident to the 
prolonged and complicated medical treatment which must be 
rendered?O6 Proponents of this view, in addition, seek to devalue 
the military utility of the use of napalm, suggesting the substitu- 
tion of alternative weapons as an  appropriate. solution.2o' On the 
other hand, those who would not have its use banned generally 
regard the foregoing proposed legal criteria as factually unsup 
parted.zoe 

Proponents of the view that napalm is indiscriminate cite the 
large scale use of incendiaries in the Second World War as il. 
lustrative ofindiscriminateusage in the past,2"Further, they urge 
that even if the user of napalm intends it to affect only the target 
against which it is  delivered, its secondary effect may well be in- 
discriminate "due to the self-propagation character of fire."zlO 
Those who are of the contrary persuasion deny that napalm is in- 
discriminate in its nature or in its use and dismiss World War I1 i n  
cendiary air raids as descriptive only of an obsoletemethod of war- 
fare.zll Secondary spread of f re  does not always occur; rather, its 
occurrence varies with the nature of the target?12 

Finally, others assert that napalm should be prohibited as ha". 
ing poisonous or asphyxiating effects.218 However, this view is dis. 

" i ICRC.LiYR.s imranote10 ,ar26-29  
"'Id 81 24-26 30 For example, borne experts suggeafed the apprapnafeneas of 

new fragmentation weapon8 8% substitutes for the fire bomb proAded themcreased 
cost could be wt i f ied  on the basis of increased effectwenesa. 

? X I , i  

"Id at 31. U S S G Siipl i ihi  REPORT, supra note 2, at 41.43 
OU S S G NAPALM REPORT ~ u p r a  note 2 at 20-25 

"lMikulsk. Statement, ~n US. D m r  or SPATE FZPORTO~THE UVITED STATES 
DLLEOATIOYTOTHE C~VFEREVCE or GOILRXYENT EXPERTSON WEAPOKS mar %Y 
CAUSE USVLCESSAm SUiFERlVG OR HAVE L%DISCRIMIh 4TE EZFECTS 45 (G. Aldneh. 
Chmn 1974). cop).onfilemtheIntemsrianalLa~Div~.ion ofTheJvdge Advocate 
Generays School [heremafter cited 8 s  11 M~kulak] 

'"Id at 44,  I C  R C L\T R ,  supra note 10, at 31 
1 ' E N  S G SMALM EZPORT. 8 w r 0  note 2 , m  26,  I C R.C.L W R , dupra note 10, at 

32 
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puted as being supported by erroneous medical data.214 Still others 
rely on the de Martens Clause and allege that napalm should be 
banned a s  offensive to the "public conscience." a8 a weapon 
abhorrently cruel in nature.215 Contrary to this, some insist that  
public opinion is principally a political factor and 1s without In- 
dependent status as a legal criterion regulating weaponry.211 

b. Legality of the Fue Bomb 
In  general, the position of the United States is dispositive ofthe 

view taken by those who would maintain that the suffenng and 
destruction incident to the use of the fire bomb are not excessive 
when weighed against  themilitary advantagewhich accrue8 to the 
user. Fundamental to this position is a d e t e n n a t i o n  that the fire 
bomb has  military utility necessitating its use against a particular 
target.': 

In  the view of the United States, for example, the fire bomb 
possesses mihtary utility against such targets :a8 "exposed military 
personnel, field fortifications, parked aircraft. motor transport 

C ~ L S L  U h \ ~ ~ r s i i n i  SIPCERI~C OR HALE IIIIIKRIM:\ITL DTECTI. 39 (G Aldnch, 
Chmn 19748. cap? on f i l e  ~n the Internariond L a r  D w r s o n  afThe Judge Advocate 
General's School [heremafter cited BS P r u m  0 9 L X R ]  Dr Prur t  notes that  
[ ~ l h e  statements abautthe biochemical characteristics afcarbonmanaxrde m e  CPI 

tam13 t w e  but the[L! NS G YAI*PII.M R Z m ~ ~ p a r a g r a p h  1I;llnclvdernomearvre 
ment of carbon monoxide 01 carbaxghemaglobin lewis m m y  patient with napalm 
iniuried suggesting tha t  this comment LS unfounded ~pecularion ' 

'1 I C R C L \ Y R  s l i ~ m n a t e l @ . a t 1 1  

Id 
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vehicles, ammunition or supply depots in the open, stationary 81'. 
m o d  vehicles or unbuttoned tanks, unhardened radar and com- 
munications facilities, wooden rolling stock, and warehouses of 
combustible constructian."216 Nevertheless, the United States at  
the same time concedes that there are alternative weapons which 
possess this utility, Such alternative weapons include explosives, 
and fragmentation or cluster munitions. However, the United 
States insists that no substitute exists for the fire bomb against 
targets in close proximity to friendly troops. In such a situation the 
use of alternative weapons would be too risky.218 

In this regard, the legality of the use of napnlm and other incen. 
diaries against targets requiring their use was recently reasserted 
in an opinion of The Judge Advocate General of the United States 
Army.2Zo Relying on the principle that "belligerents may employ 
any means and methods of combat, not prohibited by international 
law, so long as the suffering and destruction resulting from their 
use is not excessive when weighed against the military utility of 
those means and the military necessity for their ernployment,"221 
theapinion noted that "the key issue was whether the suffering and 
destruction caused by the weapon or by its employment in a par- 
ticular fashion was needless, superfluous or plainly dispropor. 
tionate to the military advantages reasonably expected from the 
use of the weapon."zzs 

Two things are at  once evident from this opinion. First, the 
"military advantage"z23 side of the proportionality equation 
represents an evaluation afthemilitaryutility aweaponis thought 
to possess and the military necessity occasioning its use. The 
military advantage determination therefore entails more than a 
determination that mere benefit will a c m e  to the mer of the 
weapon.214 

*1*11 Mikulak, U S  L W.R , ~ u p i a  note 211. at 44 
PIMlkulak.U S L.W R ,supronotel93,ar30 S~1alaoavthoritie~c~tednotea228- 

230 infra. 

4 DEWkRJ f&L & POL 229, 231-32 (1974) ' I l l h e  author expressed &,ern that 
DO0 had shifted to B mere mihtary benefit teat 09 Kwsgiaisan theory of mllitaly 
necessity by usmg the words "miltar). aduantage"munng mthe benefitaftheuser 
of B weawn to eatabimh the admlaslblhty of the weapon in war It  is clear that no 
such shift has occurred Military advantage may be s a d  to equate to B detemma-  
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Secondly, it is clear that  the United States is of the view that the 
military advantage accruing to the user of napalm clearly out- 
weighs any concern that the suffering and destruction caused by 
the weapon's use might be needless, superfluous, or plainly dis- 
proportionate. Hence. the weapon's use is regarded 8 8  lawful.'?' 

I t  18 notable, however, that  the United States, while thus in. 
sistingon thelegalityofuseofthefirebomb andotherincendiaries. 
effectively imposes ahigherlegalstandardontheirusethanitdaes 
as to other conventional weapons. American military law requires 
the commander desiring to employ it to determine first, that  its use 
willnot causeunnecessarysuffering, andsecond, thathisintended 
target requires its uae.zz6 With other conventional weapons thein.  
dividual soldier or his commander is only rqul red  to determine 
that the suffermg and destruction resulting from the weapon's use 
will not be disproportionate to the militarynecessityrequiringhim 
to use it.29- 

Additionally, the fire bomb would appear not to be violative of 
the existent legal criterion prohibiting weapons having in- 
discriminate effects. In  this regard, as  indicated above, American 
military law is more restrictive on the use of fire weapons than  on 
other conventional weapons in combat. A h ,  available factual 
data suggest tha t  the air delivery of the fire bomb on thetarget can 
be accomplished with extreme accuracy in close air support of 
troops on the ground.22' 

Far example, fire bombs in this role are generally dropped from 
an altitude of 50-350 feet when the attack aircraft is not further 
than 1,000 feet from the target.zz9 Delivery accuracy under typical 
conditions is said to bewithin 100 feet with a n  area of effectiveness, 
elliptical in shape, approximately 120 meters long and 25 meters 
wide.z30 Alternative weapons are indicated a s  having substanially 
larger maximum effective areas, thus tending to disprove the con- 
tention that the fire bomb is a weapon with a n  unusually large area 
of effectiveness with attendant indiscnminate effects against  
civilians and civilian property.231 
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An analysis of the fire bomb's admissibility in combat using the 
proposed factors suggested as determinative of the unnecessary 
suffering criterion would undoubtediy compal a contrary result. 
Consideration of factors which attempt to quantify unnecessary 
suffering, such as mortalih. rates, the painfulness and severity of 
wounds, theincreased burden on medical remurces or theinddenca 
of permanent disfigurement or damage, if accepted a s  factually cor- 
rect and adopted, would unnaturally affect the operation of the 
complementary principles of military necessity and humanity 
within the unnecessary suffering criterion. The result, it is sub. 
mitted, would be to work a reversal of the relationship between the 
complementary principles, rendering that of humanity dominant. 
Applied to the operation oftheproportionality equation, thiswould 
compel a determination that the weapon is inadmissible in war, 

For example, if themedical data relating tonapalm'scapadty to 
poison or asphyxiate 239 were accepted as valid, then napalm's use 
by defmition would be unlawful. Accordingly,it is oftheutmostim 
portance that there be general agreement as to the effects of a 
weapon's use. Otherwise therecannever beagreementwithrespect 
to its admissibility. 

In contrast, however, it is likely that the f i re  bomb could with. 
stand a legal analysis applying the proposed criterion prohibiting 
weapons which are deemed to be inherently indiscriminatein their 
effects. The discussion of the accuracy of the air delivery system 
and the nonavailability of suitable alternative weapons is again 
germane?$$ 

A legal analysis applying such proposed legal criteria as the 
"public conscience" and the "laws of humanity" found in the de 
Martens Clause would again operate to reve18e the role of the prim 
ciple of humanity over that of military necessity with the conse 
quent result of rendering the weapon illegal pursuant to the 
resulting modified rule of proportionality. 

Therefore, it is readily apparent that the proposed legal cntena, 
save that which would prohibit weapons having "inherently in- 
discriminate" effects, would almost certainly render the fire bomb 
inadmissible in combat although it is deemed permissible under 
the existent legal criteria of the law of war. 

Uhrccissrni SI F F E R ~ G  OR Hlri IIOISCRIMIYAPE D-IECTB 54-55 IG Aldnch. 
Chmn 19748, copyan file ~n rheInrernationalLav Diwnon a f l h e  Judge Advocate 
Genersl'a School 
','Pruitr,USL~R,su~ianote214,at41 
-"Aurhormea cited notea 228-30 8 u p m  
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2. M-16Al R ~ f l e  fSmall Calibre, HLgh Veloc~ty Ammunition12j* 

a. The Controwrsy 

The legality of the use in armed conflict of small calibre, high 
velocity projectiles, such a s  the 5.56 mm bullet fired by theM-16Al 
rifle, is challenged as being in violation ofthe 1899Declaration on 
Expanding Bullets~35 and the prohibition against weapons which 
cause unnecessary suffering.236 For example, the ICRC Weapons 
Report concluded tha t  small calibre, high velocityprojectileswhen 
fired a t  BOOm/sec result in wounds which resemble m kind and 
effect the wounds inflicted by dum-dum bullets on impact with the 
human body.23- 

Inasmuch ab small calibre, high velocity ammunition 18 fired 
from point weapons, it is  not challenged as being indiscriminate,~3' 
However, it h a s  been challenged as causing unnecessary suffering 
a n  the basis that  such ammunition exceeds factors proposed a8 
benchmark quantifications of unnecessary suffering. These fac. 
tors include a projectile muzzle velocity in excess of 8 0 h / s e ~ , ~ ~ ~  ef. 

Id 
> ' IC  R C L LY R , bnpm note l o ,  at 14 There w a s  general agreement among ex 

pert3 that onli  the criterion of unnecesian suffering was matenal t o  wnpons 
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ficiency of energy deposit,"O projectile tumbling?" bullet breakup 
and cavitation effects produced by such projectiles?'2 and difficul- 
ty of treatment due to medical inexperience in treating such 
wounds in peacetime.243 

b. Legality of the M.16A1 Rifle (M.16) 

Of fundamental importance to an  analysis of this weapon pur- 
suant to traditional norms regulating weaponry in war is an 
evaluation of its military utility. I t  is noteworthy that the military 
utility of the M.16 was unquestioned by all conferees totheLucerne 

l.'l C R C.  WEYEIPOUS BPORT supra note 10 at 44 The Report concluded that the 
effmency of energy deposit for ~ n s  p m e ~ t i l e  resulted from the percentage of Its 
available kmencenergywhich It fransferifo the target o n ~ m p a n a n d d e s d b e d  of. 
flciencs of energy deposit 

. .  . . . .  - . . .  ," . 

Ihslll'LPr 3 Y l b I S  

Id 
*.'Id at 4 0 . 4 4  The Report eoncludedthat oneafthepnncipalreasonawhich CBYQ 

edpamtedpraiectilesto rumbleend o w  end uponimpsetwas pmieenlevelonty, 5 . 0 ,  

the greater the velacity, the more pranounced the tumbling effect becomes Ad- 
dnionall). the Report concluded tha t  tumbling is caused by B proiectile which has  
not been properb atabllred by barrel nfling 

"'Id at 46 The Report concluded that bullet break up and cavitation effwta oe. 
evned as to prwctiles which stnke with velocities m excess of 1 0 h / s e c ,  but not 
below 100m/sec. In this regard rhe Report provided. 

Id 
'*.Id. at 46 TheReportconclvdearhatbecause hrgh velontywovndsrar~lyoccur 

m peacetime, most surgeons are unfamiliar w t h  the spfflflc treatment that should 
be rendered. resulting in prolonged healing penoda and B high nsk of death 
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C ~ n f e r e n c e . ~ ~ '  In  this regard, the military utility of the M.16 wae 
best described by the United States. Specifically, the M-16 was, 
first, effective a t  ranges of less than 400-460 meters, the range 
within which United States experiences in WorldWar I1 andKorea 
had indicated tha t  small arms engagements would occur. Second- 
ly, use of the weapon was descnbed as permitting the heavily 
burdened soldier to maintain the same degree of firepower a t  a 
reduced weight.2'6 And finally, the M-16 allowed every soldier to 
have a n  automatic fire capability whenever the situation required 
it, while the weapon's lighter ammunition facilitated battlefield 
resupply in greater quantities, enabling the resupply of field units 
for longer periods of time.z46 

In  addition, theuni ted  States presentation indicated tha t  theM. 
16 possessed less "stopping power"2'- than  the M.14 but, a t  the 
same time, w a ~  more accurate due to the reduction in recoil stem. 
ming from the smaller proiectile fired. 2ib Both theM.16Al and the 
AK-47 rifles were judged far more effective than theM.14 in terms 
of expected casualties per combat load. In general, they produced 
two times the number of combat casualties that  could be produced 
by the M.14.249 Thus, on one side of the proportionality equation, 
there is clear evidence of military utility in the M.16 rifle, resulting 
in a n  increased degree of military advantage accruing toitsuser. 

Furthermore, a s  indicated earlier, theM.16 cannot bechallenged 
ongrounds that itisinherentlyindiscriminate 25@TheM-16,1ikeall 
rifles, is designed far point targets, and as the discussion of its 
military utility above indicates, it is even more accurate than  its 
military predecessors. 

Difficulty does arise, however, in assessing its legal status as  a 
weapon deemed to cause "unnecessary suffering" or to produce a 
"dumdum bullet effect.'' In  general, this is  true because of a lack of 
conclusive evidence as to the effect of the M-16's 5 5 6  mm projectile 
on impact with human tissue. For example, the 800m/sec "high 
and low"2h1 velocity effects criterion which was suggested in the 

' I ~ I d  
at 81 This r e b ~ l t s  because af the lneressed number of hl 16 end AK-47 

rounds which may be carriedpercambat load ~n companion to theM-I4  Theresult 
1s enhanced effecfiveneas 
",-IC R C L I\ R , supra note 10 st 14 
1 )  Authontien cited notes 23; & 239 B U P ~ O  
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Swedish Weapons Studygi2 and in the ICRC Weapons ReportF3 
was discredited early in the Lucerne Weapons Conference a s  a fac. 
tor dispositive of unnecessary suffering.254 Criticism and contrary 
technical da ta  were so avenvhelming tha t  Sweden ultimately con. 
ceded tha t  the actual cut-off point could be as low as 600m/sec.2s~ 
However, Sweden continued to insist that  high velocity wounds 
were extremely severe and were caused by the transonic flaw 
phenomenon!se 

Medical evidence presented generally concluded that it was not 
possible "to determine the causative agent, i . e . ,  M-16, AK.47, M.14 
or M.1, which created a specific wound."*j' A medical paper was 
presented by Great Britain on projectile trauma which developed 
the point tha t  severe bullet wounds were common to modern rifles 
generally and  not exclusive to weapons firing small calibre high 
velocity projectiIes.zj6 Technical da ta  presented by the United 
Ftates indicated that such criteria asbullettumbling, hreakupand 
cavitation effects resulted from the impact of low velocity projec. 
tiles as well as high velocity projectiles.zjg Projectile tumbling was 
shown to be the resultprimarilyofstrikingyaw andnotvelacity.260 
Finally, Swedish efforts to estab1ish"efficiency of energydeposits" 
as a criterion on which the 5.56 mm bullet fired by the M-16 might 
be likened to a dumdum bullet were effectively shown to be 
erroneous by a Danish report which indicated tha t  the wounding 
effect of high velocity projectiles generally was much less severe 
than  that of dumdum bullets.zn1 

. .. 
''~111 DA MSG. supra note 266 The"transomc flm phenamendhasreference 

to  swtemlc physiological changes which occur as a result of bang  wounded by B 
mall  calibre high veloeirr proiectile In p s r t i c ~ l a n i  relates to reglonal blood flon. 
I" the v~mmty  of the wound I C R.C L W R , supra note 10, at 43. 

?-'I11 DAMSG. mpia note%: Agreemeniuas general ~ m o n g  confereeexpertsin 
this regard. except thosefram Sreden and Austria who asaened rheimv that m a l l  
calibre high velocitvraundidifferm kmdanddegreeframthoseofarherweaponr 

,'Id 
"iI Copes. US L W R , supra note 239 
.*lid st 66 

I I lDA LISG supranote255 et 2-3 -Ihlsrepondlicvssedexpenmenraldataon 
standard 5 56 mm and 6 2  mm ammvnrtion 8s well BE 7 6 2  mm dum-dum ammuni- 
tion Conclunons reached m the report mdlcaied that standard 7.62 mm and 6 56 
mm ammunitionproduced comparableeffeciivhllD thoseafthe i  62mmdum-dum 
ammunition w ~ e  rubsrantmlly more severe The repon caneludedthat companson 
of  the 5 56 mm pmiecnle to the dumdum was mappropnafe 
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In  consequence of the unsettled nature of the criteria discussed 
above, it cannot beconcluded thattheM-16rifleism contravention 
of the exlatent legal criterion prohibiting weapons causing un- 
necessary suffering. Further, it would appear that  the practice of 
states, with regard tomodernmihtarynfleswhosemedical effects 
were shown to benot unlike that of M-16, would support this conclu- 
sion. Weapons in this latter category would, for example, include 
the AK-47 and the M-14. 

Moreover, the facts presented above do not support assertions 
tha t  the M.16 violates the prohibition against dum-dum bullets. 
Although the United States is not a party to the 1899 Hague 
Declaration on Expanding Bullets, it nevertheless regardsitself as 
bound thereby in the fullest sense262 Field Manual 2 i - I O  is u n e  
quivocal in this regard, indicating that usage has  established the 
inadmissibility in war of "megularly shaped bullets. . . and the 
scoring afthesurfaceorthefilingoffoftheendsafthehardcasesof 
bullets ''z63 

These conclusions affirming the legality ofthe M.16 and finding 
it does not cause unnecessary suffering or have dumdum bullet 
effects, however, must be reversed if one examines the weapon in 
terms of the aforementioned proposed factors which quantify un- 
necessary suffering. Indeed, all modern military rifles would 
arguably be subject to prohibition a8 causing unnecessary suffer- 
ing or having a dumdum bullet effect if subjected to evaluation un- 
der these proposed quanitifers. Clearly, this result again illustrates 
the difficulty of formulating rules regulating weaponry while per- 
mitting legitimate uws of such weapons. 

3. Cluster Bomb L'nits /Blast and Fragmentation W e o p o n s P  

a. The Controwmy 
Cluster Bomb Units (CBU's) are generally attacked as  causing 

unnecessary suffering or having indiscriminate effects. One 
author writes, for example, tha t  "both m design andin i t s  practical 
deployment, the most indiscriminate antipersonnel weapon used 
in the Vietnam War was almost certainly the so-called Cluster 
Bomb Unit  (CBU)."2S5 Similarly, the ICRC Weapons Repart con. 
cudes that CBU's are"areaweapons having anobvious and uncon- 

* Dep'r of Defense. OSD Cones  17015 ( n  Rovme. Canismpaiar) Prarltes o f t h e  
rnrted Stoles Relating to  Infernotional Lou, 6 2  .AM J B T !  L 526.30 l l P i 4 ,  

Ir'F\l 27-10 iugra note 101, at 15 
6*A description of CBU 5 is at nore 195 supra 

'liKrepon Wenpons Pofrnfiallr Inhumane The C a s e  of Cluster Bomb 52 FOR 
.L-- Q 395 ~19'1~ 
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trollable tendency towards indiscriminateness. . .,"286 and es- 
timates that a single CBU.24 dropped from an altitude of 600 feet 
would disperse its fragments in such a manner as to kill or wound 
pwple at  a maximum effective range of 300 by 900 meters.z67 

Moreover, weapons in this category are condemned as causing 
unnecessary suffering an the basis of such proposed factors as in. 
creased mortality rates resulting from high velocity fragments, 
pain and suffering resulting from multiple wounds, andincreased 
levels of incapacitation flowing from use of improved fragmen. 
tations.26' 

b. Legality of CBLJ's 
Initially, the military utility determination relative to CBU's 

must take cognizance of the fact that historically the greatest in- 
capacitator of combatants has been fragmentation munitions. In 
this regard, a recent study of United States A m y  and Marine 
casualty experience indicated that "out of 1,091 casualties in. 
vestigated 4,497. . .63% were from fragmentation m~ni t ions . ' '~~9  
These statistics indicate the obvious military utility of CBU's a8 
area weapons designed for use against personnel or materie1:z'O 
CBU'e also have military utility as a highly effective means of 

M femphaais added1 
'Wopes. Interosntion-Blast and Fragmentation U'eopans, zn U.S IXPT OF 

ST*TE REPORTOFTHE USlTEO S A T E S  DELEG*TIOVTOTHE C O W E R E K C E  OF GUVERN. 
VE\T EWERIS 0, WI-EAPOIS TEAT M*i CAUSE SUF~LRIVO OR HAIE IIOISCRIMIYATE 
E ~ i ~ c r a  101 rG Aldneh. Chmn 19741, copy on flle m the Internatmnal Law Divl- 
smn of The Judge Advocate Generai'r School [hereinafter clted 88 11 Copes. 
T - i T  \\-ill _II __, 

\'aught U.SL\ \ -R  upr ran ate 195, at109 
?',Id at 107 Mil~isrg v t h t y  presentafmnsgwen by ~heUmtedStatee,rheUmted 

Kmgdam. the Federal Republic of Germany and France w r e  vezs s m h r  m con- 
tent as t o  fraKmentatlon weapons In Particular 



M I L I T A R Y  LAW R E V I E W  1\-01. 71 

engaging modem infantry, which today, due to its increased 
organic firepower is able to move in widely dispersed formations 
thus reducing its vulnerability to antipersonnel weaponry.2-1 
Moreover, it is said that the use af the CBU is cost effective. a8 it 
reduces logistical burdens by enabling the expenditure of fewer ar- 
tillery rounds.2'2 Further, it is  effective in a flak suppressian"'j role 
in built up a1eas,2'~ and its use is  preferable to the use of high ex- 
plosive artillery rounds which would produce a more severe effect 
on personnel in the same area Accordingly, thefeasibili. 
ty of utilizing substituteweapons is not considered to be a realistic 
alternative. 

As  has  been indicated, the greatest difficulty in evaluating 
CBU's for compliance with the law of war exists with respect to 
their potential for indiscriminateness. This difficulty anses 
because CBU'B represent the most advanced antipersonnel 
fragmentation weapons.2-6 In  short, they are highly effective. 

Notwithstanding this fact, it cannot be concluded that weapons 
of this type came unnecessary suffering or are indiacriminate in 
their effect, assuming they arelawfully used.Thatistosay, theuse 
of CBU's does not violate existent legal criteria regulating 
weaponry until the suffering and destruction resulting from their 
use clearly exceed the military advantage accruing to their user.P'i 
Nor may it be concluded that CBU's are indiscriminate, as the 
evidence indicates that  CBU'e are capable of accurate delivery on 
their target.'-' 

As a consequence, they are not weapons illegal per se; rather 
their legality in the conduct of hostilities is dependent an theuseta 
which they are put. Moreover, with respect to the legality of CBU's 
pursuant to existent legal criteria in the law of war, the practice of 
states has  clearly established the admissibility in war offragment. 
producing weapons, such a s  artillery projectiles. mines, rockets, 
and hand grenades, notwithstanding the 1868 Declaration of St. 
Petersburg which declared "explosive bullets" illegal in war 2 r 3  

On the other hand. adopting a test which gives primacy to the 
goal of avoiding unnecessary suffering w,auld render CBU's inad- 

I C R C L \ V R . s u p m  n a f e : o  a t 5 1  
- - Id  

. Iv DA MSG w p i a  note 270 at 2 
Flak s u p p r e s m n '  has reference t o  the suppremon  of ant1 amraft fires 
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missible in war, for the same reason the M-16 and the fire bomb 
would be outlawed. Very simply, adoption of such factors would 
render the principle of humanity dominant in the proportionality 
equation, thus rendering the weapon unlawful. However, 88 wlth 
the M-16 and the fire bomb, medical and technical data relating to 
the degree of suffering anddamageresultingfrom theuseofCBU's 
remain inconclusive,z8o thereby making a meaningful legal 
analysis of its admissibility in war highly speculative. 

For example, Unitedstatesexperts attheLucerneConference ea. 
tablished that although the probability of being hit increases 
significantly with the use of controlled fragmentation techniqes, it 
does not follow, as is suggested in paragraph 124 of the ICRC 
Weapons Report, that the improved fragmentation munitions' "hit 
probability and its incapacitation or kill probability will be in- 
creased."zs' 

In particular, theUnitedStates urged that additional factors had 
to be considered before this could reasonably be concluded. First 
among these additional factors was the fact that improved 
munitions were lighter and smaller than standard fragmentation 
munitions. Secondly, the velocity of these smaller fragments 
degraded in air more rapidly than did that of the larger fragments 
thus causing less severe wounds, andfinally,theincreased number 
of fragments produced by the improved munitions had to be con. 
sidered an a weapon by weapon basis.282 

The study presented by the United States, having considered 
these factors, affirmed the contention that improved fragmenta- 
tion munitions meant more hits, but noted that even with im. 
provements, only3Wo ofthetargets struckreceivedmultiplehits 283 

It also concluded that the "average level of incapacitation caused 
by conventional munitions was still 30% higher than that caused 
by the improved munitions."28' 

The United States challenged other conclusions contained in the 
ICRC Weapons Report as well. For example, the conclusion con. 
tained in paragraph 126 of the Report indicated that a person 
standing 15 meters from the detonation paint of a CBU submuni. 

I' See I1 Copes. U S  L W R , ~ u p r a  nore 268 Mr Copes took isiue w t h  the claim 
that ~ m s l l  multiple wounds C B Y J ~  more p a n  than subsfsnt~dlylarger uounda. ~ e e  
I C  R C \V~ra~ass REPORT supra no te3  at 35 andmdicated thai"evenIflncreased 
pam doe8 result It would be more than offset bv the decreased aversee level o f m -  
capacitation and pmbabiny of death which O C C Y ~ L  for wounds w h x i  result from 
improved as oppoaed to COnYentlOnaI munitmns " 

C R C \P~EEIPOUS REPORT supra note 3, at 53 
"'I1 Capes. U S L.\P R supra note 268, at 96 
11 Id at 97 
'"Id 
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tion weighing 0.5 kilogram "[would] probably be hit  by a t  least five 
fragments, each weighing about half a gram."gH- To this a l lege  
tion, the United States replied tha t  no angle  CBU submunition or 
"bomblet" is oresentlv canable of oroducme the number of 

sion concerning wounds caused by low mass. high velocity 
fragments. In  this regard, United States data confirmed that mass 
and velocity were significant factors in determining the wounding 
effects of such projectiles.28' However, the Cnited States asserted 
tha t  its da ta  indicated "that the wound caused by the significantly 
heavier but lower velocity, conventional munition fragment would 
cause much more intensivedamage than the fragment from theim- 
proved munition "zSi In  fact, "using criteria developed to predict 
probability of death as a function of fragment mass and velocity, 
the chance of death was determined to be approximately 7 times 
greater with the conventional than  with the improved munition 
fragment."2's Finally, the United States concluded that the wound 
inflicted by a conventional fragment would be more painful than  
tha t  inflicted by the improved fragment, as more tissue is affected 
by the larger fragments of the conventional munition.'s) 
4. Scatterable Mmes iDe1oyed.ActLon TmwDelayed Weoponsizs- 

a. The Controuersy 
Though delayed action weapons arenot criticized as causing un- 

necessary suffering, they are challenged as  being inherently in- 
discriminate or treacherous, if used against areas where cinlian 
populations and combatants may be in close proximityin terms of 
time.zo' I t  is the time-delay feature characteristicof weaponsin this 
category tha t  enables them to bedetonated at  predeterminedinter. 
vals or a t rand~m.~ '~Addi t ionaI ly ,  such weapons may be deployed 
t o  beactivateduponcantactwith thetarget,aswherealandmineis 
tnggered inadvertently by the foot of a n  unsuspecting soldier.2o4 
Charges of indiscriminateness and treacher).. however. do not ex- 
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tend to such situations wherethereisareasonableexpectation that 
employment wil affect only combatants in or near the planned 
target area, and it is unlikely that the area will later be occupied by 
civilians.295 

I t  is said, for example, that the deployment by air of scatter 
bombs ought to be prohibited for indiscriminateness, while their 
deploymentby artillery should bepemitted, being amore accurate 
means of delivery.*g8 At the very least, say those challenging this 
weapon, means of accurately recording and registering weapons 
deployed in this manner must be developed.'g' 

b. Legality of Scatterable Mines 
I t  is likely that the legality of scatter bombs in war may bemain. 

tained in the face of charges that such weapons tend to be in- 
discriminate or treacherous. First, itisnot seriously contended that 
the weapon cannot be delivered an the target accurately or that it 
came8 unnecessary suffering. Secondly, humanitarian concerns 
regarding the weapon's potential indiscriminateness or treach- 
erousness can be adequately satisfied, as the criticized qualities 
may be remedied by the user without significant difficulty or ex- 
pense. Scatterable mines, for example, may be constructed with 
b u i l t h  selfdestruct mechanisms,l*8 thereby removing the danger 
to the civilian population whilenot adversely affecting themilitary 
advantage to user of the weapon. 

However, it is important here to note that the complementary 
principles of military necessity and humanity in the proportionali. 
ty equation have not been affected by the operation of proposed 
criteria. That is to Bay, the principle of military necessity remains 
dominant to that of humanity and the weaponisrenderedadmissi- 

This is significant because scatterablemines possessundeniable 
military utility in their ability to restrict enemy movement on the 
battlefield both offensively and defensively.*e9 In addition, their 
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use adheres to the pnnciple of economy of iorce, in that  com- 
manders may readily deploy them withlittledrain on combattroop 
strengh,3°0 and they operate to equalize the combat power of 
defending forces faced with numerically superior enemy iarces 1111 

V. CONCLUSIONS AND RECOMMENDATIONS 
. . And from the prophet even unto the p e s t  everyone 
dealeth falsely 

They havehealedalsothehurtofthedaughteraimypeo- 
ple slightly. saying. Peace, peace: when there is no 
peace.332 

Many conclusions may be reached on the basis of the previous 
section. Two, however, stand out a s  fundamental to any can- 
clusions which may reasonably be drawn pertaining to legal 
criteria appropriate to determine the legitimacy of modern conven- 
tional weaponry in war, existent or proposed 

Inevitably, thefirstofthesemust be that anylegalcriteriarelied 
on to regulate weaponry must not operate to deny the underlying 
reality of war necessitating the acquisition and development of 
effective weaponry. The fact that  "there is n ~ p e a c e , ' ~ ' ~  cannot be 
1 g n o r e d 

The secondinitial conclusion, necessarilydrawnfrom thefirst , is  
that  no state confronted with possible involvement in the conduct 
of hoatilities can reasonably afford to adhere to legal criteria 
regulating weaponry which would require that war be fought w t h  
obsolete weapons out of an overriding concern for human suffering 
ordestmction ofproperty. Quitesimply, thelaw ofwarisnot subor- 
dinate to the law of humanity, nor is it likely tha t  it would long re- 
tain its effectiveness as law ifanattemptweremadetamakeit  so. 
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A .  PROPOSED LEGAL CRITERIA: 
THE SUBORDINATION OF THE 

PRINCIPLE OF MILITARY NECESSITY 
TO THAT OF HUMANITY 

I N  THE PROPORTIONALITY EQUATION 

In  this regard, Colonel G.I.A.D. Draper, the distinguishedBlitish 
international law scholar, recently expressed the hope that peace 
a n  earthwill onedaybeachievedasaresultofthesubordinationof 
the law of war to the law of humanity. He wrote that 

11) The regme ofhuman nghts will come m time t o  be the normal ardmng 
m civil society, if war breaks out. m e r -  or mrra-state. that xegimedoes not 
dissipate. First it 10 there waiting m the bsckgraund the wholetime t o  take 
over once the conflict abates Second a lorer level of that renme then 
comes into play by wey of derogation made srnctly necessary by the 
emergency srtvatian That lover regme 1s the Law of Armed Canflicts 
Third theLaw oiArmedConflictsmust bereviewed andrevisedinlight of 
the two preceding pmpoiitmne Thatreview wllgomtil.omsm directions 
(11That uhleh cannot be 6 t m i l y  allawed by the Lair of Armed ConflLcts 
stands to be condemned J if ~ ~ o l a t e i  the Lazx of Human Rights, 
12) lhol part of the Lou of Armed Conf fx t8  which 88 humanitarian ~n 
ehoinear. q u t e a  largepart, today. nredsairihavf t o  l i f t  i fup to fhre los re t  
praiimify to the normal operation oiHuman Rights 30, 

Notwithstanding Colonel Draper's comments, the question 
remains, can thelaw ofhumanityreasonably bereliedantocivilize 
the reality of war? McDougal and Feliciano have cautioned tha t  
"individuals of one age who seek to control posterity by misplaced 
faith in the omnipotence of words of infinite abstraction are f r e  
quently to be disappointed."306 This admonition becomes par. 
ticularly relevant when the subordination of the law of war to the 
law of humanity is, in effect, proposedwith respect to thelaw of war 
regulating weaponry. 

In  this regard, adoption of such proposals to modify the law of 
war regulating weaponry as have been the subject of this article 
would work just such a result, rendering most modern conventional 
weapons inadmissible in war. I n  particular, proposed modifica- 
tions to thelaw ofwarregulatingweaponry-newlegalcriteriaand 
factors deemed determinative of existent criteria-if adopted, 
would operate to subordinate the principle of military necessity to 
tha t  of humanity i n  the proportionality equation. 

3niDraper, sunin note 78 .  at 181 (emphasis addedl. 
' L ~ M l C m U G A L  B FELICIISO s u p m  note 104 at 664 
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As a result, such proposals would tend in their application to re 
quire the prohibition of effective weapons without appropriate 
regard for legitimate military requirementswhich might otherwise 
permit their use. In  consequence, states, still burdened with 
legitimate military requirements for effective weaponry. would be 
left with essentially two options: (1) the development of effective 
substitute weaponry whose specifications were not yet directly 
prohibited, or (2) open violation of the rules regulating weaponry. 
In  either event the purpose of the law of war regulating weaponry 
would have been wholly frustrated. 

Finally, even assuming that the subordination ofthe principleof 
humanity is not deemed Objectionable, a further unpediment to 
successful adoption of such proposals remains. This is true simply 
because, a s  the Lucerne Weapons Conference amply demonstrated, 
a paucity of definitive technical data presently exists to establish 
the degree of suffering or indiscriminateness that B given weapon 
might inflict. Therefore, until more is known about the actual 
effects of weapons, proposals to modify the rules of war regulating 
weaponry are singularly without the necessary capacity to garner 
the shared interpretation of the states whose weapons they would 
seek to regulate. Without agreement as  to that which was to be 
prohibited, binding law could not result. 

In  light of these factors, it is submitted that proposals to modify 
the law of war regulating weaponry should not be adopted. Adop- 
tion of such proposals would restrict twentieth century warfare to 
the weapons of wart- past, and insure, as a result, not peace on 
earth, but continued warfare without benefit of effective rules 
regulating weaponry. 

B. EXISTENT LEGAL CRITERIA: 
UNNECESSARY SUFFERING AND 

INDISCRIMINATE ATTACK 
In view of the foregoing analysis, existent legal criteria 

regulating weaponry, though admittedly imperfect. remain the 
most appropriate means of regulating the violence incident to the 
use of modern implements of war in combat. These criteria have 
achieved the status of cuetornary international law and are, a8 
such, bmding on all states. Mareover. in contrast to proposed legal 
criteria, existent legal criteria wisely do not pretentiously attempt 
to legislate a n  end to violence in war. Rather, the proportionality 
equation operating within each preserves the traditional 
dominance of the principle of military necessity as against  that  of 
humanity. Accordingly, a legitimate level of violence results Inci- 
dent to the use of weapons for permissible military purposes. and 
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effective regulation of conventional weaponry by law is achieved. 
The reality of war, in essence, is recognized and accounted for. 

In particular, existent legal criteria regulating weaponry permit 
theemployment ofany weapanin combat, provided that suchuseis 
not otherwise prohibited by international law and does not inflict 
excessive suffering and destruction when weighed against the 
legitimate military advantage accruing to the user of the weapon 
pursuant to the weapon's use. In essence, existent legal criteria 
operate to balance humanitarian concerns for suffering and 
destruction on the one hand, against legitimate military re 
quiremenis on the other. The result is a legitimate level of violence 
in war. 

Importantly, military advantage as used above, is derived upon a 
determination of the weapon's military utility, i.e., its effec. 
tiveness, and upon a determination of the military necessity oc. 
casioning its use. Therefore, as the legitimate requirements of the 
military situation vary with the ebb and flow of the tactical situa- 
tion, so too the military advantage reasonably foreseeable as ac. 
CNhg to the user of the weapon willvary.Thisrelatianshipresults 
in fluctuating levels of permissible violence on the battlefield. 
Existent legal criteria take this into consideration and operate to 
render inadmissible in war only those conventional weapons 
which inflict suffering or damage to property, which is "clearly"306 
needless, superfluous, or disproportionate to the military advan. 
tage sought to be gained. Inclusion of the modifier "clearly" is  
necessary to insure that B shared consensus may be more at- 
tainable in applying the legal standard. 

In conclusion, a number of recommendations arein order. First, 
continued efforts to develop more knowledge pertaining to the 
effects of conventional weaponry are justified. At the very least, 
such efforts will result in increased technical knowledge of the 
effects conventional weaponry. Perhaps this knowledge will en. 
able the adoption of prohibitions or restrictions an conventional 
weaponry now criticized as causing unnecessary suffering or haw 
ing indiscriminate effects. Perhaps i t  will not. In any event, man 
will possess a weapons technology more capable of producing 
militarily effective weaponry, engineered at  the same time to 
mitigate human suffering and damage to property to a greater 
degree than is now possible. 

Secondly, every effort should be made to find new means to 
enhance the operation of the existent rules regulating weapons. In 
this regard, the new DOD Instruction requiring a legal review of 

9"'Bettauer. U S  L.W.R., w ~ r a  note 10, at 23 
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weaponry prior to acquisition and development affords a n  ex. 
cellent example. Very simply, a legal review for compliance with 
exintent rules regulating weaponry is made mandatory a t  the op- 
timal time for the objective application of law, - before vast sums 
of money have been invested in theresearch and development of e. 
weapon or weapons system. This allows for the fullest operation of 
the principle of economy offorce implied in theprinciple of military 
necessity, and serves toreinforce theoperation aftheproportionah 
ty equation. 

Finally, diplomatic efforts towards the adoption of uniform rules 
of engagement and/or unilateral adoption of the same, together 
with intensified military training in suchruleswould offer another 
viable alternative through which to achieve a more humane 
battlefield. 

In  the last  analysis, however, man's struggle to restrain or  
prohibit weaponry on the battlefield by law must never operate to 
emasculate the capacity ofexistent criteria regulating weaponry to 
permit necessary violence in war incident to legitimatemilitary re 
quirements. Similarly, man must never permit any law regulating 
weaponry to ignore the practices of states, as such practices repre 
sent the best evidence of what reasonable men believe to be lawful 
and necessary weapons in war. Quite simply. until man learns to 
live with his fellow man in peace and harmony, the right to per- 
missibleviolencemust bepreservedifthereisto beanyexpectation 
of peace or humanity in war under the operation of law. 
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EVIDENTIARY STANDARDS AND THE 
RIGHT TO CROSS-EXAMINE WITNESSES 

IN ADMINISTRATIVE ELIMINATION 
HEARINGS* 

Captain Thomas G. Tracy** 

I. INTRODUCTION 

Inlate 1973, the United States Court of Appeals for theFifthCir. 
cuit struck down a municipal ordinance which barred veterans 
with other than honorable discharges from holding city 
employment.' Such a statute, the court held, wasrepugnahttothe 
fourteenth amendment's guarantees of due process and equal 
protection of the laws. 

In  strildng down the ordinance of Plaquemine, Louisiana, the 
appeals court may have opened thedoortoveterans oftheVietnam 
War togetjobs, schooling, andother benefitsthathavebeendenied 
them as a result of an  undesirable discharg?. The decision, 
although not particularly startling, is unprecedented; andit  would 
appear to reject the characterization of an  individual's discharge 
from military service as anacceptable basis for arbitranlyrefusing 
him employment-at least by the g p m m e n t .  

This judicial viewpoint represent a significant departure from 
the time-honored conclusion that a soldier should expect to en. 
counter "substantial prejudice" in civilian life if he receives aless 
than honorable discharge,* and perhaps a reevaluation of the in. 
ferences mciety should draw from the nature of a serviceman's die 

*This article IS an adaptanon of B t h e m  presenredtoThe Jvdge AdvocateGenera~B 
School U S  A m y  in sahsfacuan of the r n t i n g  requirement8 far the Nonresident 
Jvdge Adioeste Officer Adreneed Course. The opimons and e~nclusmns presented 
herem are those of the author and do not necessanlg represent the m e w  of The 
Judge Adiocate G e n e d i  School or an) other governmental agency 

**JAGC USAR B S B.A 1966, J D., 1969,A M (inAceauntancy), 1975, Umuersirg 
of Mmsoun hlemberoftheBarbofMlssovln andfheLmmtedSrstesCovnaf~ilitary 
Appeala Captivn Tracy LS currentlyassociated~ulth theiirmofCoaperb& Lybrand 
Cenified Public Accountants. ~n Kansas City. Mmsoun 

lThompaan \ Gallagher, 469 F Zd 443 15th Cir 19731 
'Jones. The G r a ~ i f y  a/ AdmrnisfiafrLr Discharger A Lega! and Emprrieo! 

Eaaluafian. 69 MIL L REV 1119731. 
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charge.' For years, it was a n  accepted fact that  the military ser- 
vices would be allowed a free hand  i n  eliminating from their ranks 
those foundta be unamenable to the reqmrements of military duty 
and in characterizing their service by the type of discharge award- 
ed. Such ''internal" actions bv themilitarv~'.erenatcons,dered sub- 
ject to judicial review.? 

Today, however, the venerable system of eliminating soldiers by 
administrative action and classifying their discharges as either 
"good" or "bad" has  sailed into rougher waters. Beginning in the 
early 1960's. congressional concern over the administrative 
elimination system prompted the issuance of a Department of 
Defense Directive5 which added certain important procedural 
rights for respondents,O andconstituted a significant changein the 
direction of the administrative system. But even with this greater 
degree of protection. attention is still focused on the administrative 
discharge, and today some federal courts are applying con. 
stitutional standards to administrative proceedings 

The increased attention accorded administrative mscharges by 
the federal courts has  no doubt been prompted by what some com- 
mentators and judges perceive as  inherent weaknesses in the 
system. Critics of the system do not question the military's right t o  
eliminate ineffective personnel, but rather challenge the 
procedures under which servicemen receive certain types of dis- 
charges, and as the Fifth Circuit decision elaborates, the effect the 
discharge has on a serwceman after he leaves the military 

Criticisms of the Army's administrative discharge system, a 
system w h c h  often stigmatizes a n  individual by the characteriza. 
tion which it s v e s  his senice,  can best be analyzed by comparing 
i ts  evidentary and procedural rules to the standards mandated for 
mwlian proceedings which have the potential forinflicting similar 

work ~n a glren occupation] may lead to other than honarabl; dmchargea from the 

'In Janusr) 1966, shortly before the Senate heannps on admmetratlve du 
charges reopened the Depanmenr of Defense issued Depsrtmenf of Defense Direc- 
h i e  1332 14, dated December 1965, which provlded se / erd  ne* procedural prokc- 
tmns for the  seriiceman[here~nsfterreferred to as DOD Dlr 1332 141 

*Besides prohibiting the conalderahon of c e r t m  types of emdenee svch as p ~ e  
8 e r w e  ecf in tm and rnakmg the grounds fax e lmmst ion  more spec~fie. the D m c  
t i r e  also broadened the nghts to a board heanng end t o  legell) t r a n e d  c o u n d  I" 
connection with the heanng The Directire also addedfherequlremenfsforcaunael- 
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disabilities. Should such a comparison find that the rules govern- 
ing administrative discharge proeeedings afford respondents in- 
adequate protection in view of the potential h a m ,  the particular 
needs of the military must be analyzed to determine whether they 
justify such differences. Only by creating such aframeworkforthe 
analysis and then evaluating the procedures of the Amy's ad- 
ministrative elimination system can one adequately assess the 
legality and fairness of such a system. 

11. THE ADMISSIBILITY OF EVIDENCE AT 
AN ADMINISTRATIVE DISCHARGE 

PROCEEDING 

Generally speaking, judicial rules of evidence do not apply to ad. 
ministrative proceedings. This is also true in the case of the ad. 
ministrative elimination actions for "unfitness" and "unsuitahili. 
ty" whose body of law is contained in A m y  regulations.' 

These regulations provide rather broad guidelines for the in. 
troduction of evidence at  the administrative discharge hearing. 
The board of officers may consider "any oral or written matter, in. 
cluding hearsay, which in the minds of reasonable men is relevant 
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and material":8 but whenever possible, the "highest quality of 
evidence obtainable and available will be considered."a In most 
cases, the admissibility of evidence will be determined by these two 
standards 

However, the regulations impose other "general constraints" on 
the use of the administrative discharge action. which mag also 
have the effect of limiting the use of certain types of evidence in 
special situations, such as  thoseinvalvingpre- and prior servlice ac- 
tivities and situations raising questions of double jeopardy 

In  general, the character of a serviceman's discharge shall be 
based solely on the member's military record dunng his current 
enlistment So although any convictions or other evidence show- 
ing preserwce or prior service activities can  be considered by the 
board for the limited purpose of d e t e n n i n g w h e t h e r  to discharge 
the soldier or retain himinservice. suchevidencecannotbeusedto 
arrive a t  a n  appropriate characterization of the discharge unless 
the individual consents. No member will be considered far ad- 
ministrative discharge because of conduct which has  been the sub. 
ject ofludicid proceedings resulting In an acquittal or action hav- 
ing the effect thereof:' No member will be considered for ad- 

'AR lb6. supra note 7 .  at para 10. This p ~ a i m o n  1s based upon para IXiBm of 
33211 IAug 19691 which stares ' T h e  board luncr ian~ 8 8  an a d  
rather than aivdicial bod? Stncf rules oleindence need not boobreri 

the chairman mas  Lmpose reasonable rertncfianr as IO releiancy, 
and matenshty of matters considered 

156, supra note 7 at para 9 
63h200 supra note 7 .  81 paras 1-7 & i 9 The ~af ions le  behmd these 

onsaftheregvlstionrsbaaedonthedecisionmHarmanu Brucker 355U S 
5 s )  where the U S  Supreme Coun held tha t  despite a statutory pattern 

ch confers dxcreaonari aufhonti upon the Secretari of tne Aimstoprescribe 
niflcate t o  be a w n  "pan discharge. B dischargecertificate based upon 

is rewirement does not apply t o  the decision of 

If the h e r n c e  member has been rned and found not g u ~ l t ? ,  f h u  determw,armn IS 
easr Hore ier  determination 01 whether an achan has the effect of an acqylrfsl 
more diffleulr. and xi11 be made ~ o l e l v  by Headquarters Depanment of the Arm> 
AR635-200 suomnate- .  a tpara  113a Thegeneralrulehas beenthafleapardyst- 
taches only airerrheev~dencehaabeenInt~oduced anthemenfroithecase Thue ~t 
has been held that no ieapsrdg attached uhere charges * e x  dlamiseed on the 
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whetherthe ex~bitsinquestionwereinfactpresented to the board. 
In  a n  opinion by The Judge Advocate General of the A m y ,  the 
point of relevancy was clearly set out: 

Haxever the introduction of theexhibits In\alvinghousebreaking charges 
uauld havepreiudicedrhenghtroftherespondent.lfthe) %ere miact  ~ n .  
rradvcedas e~idenceandcons ideredbyrheboard  Although the fi lecon 
tamed sufficient eiidence t o  support the findinge and recommendations of 
the baarda i thout rh~exhib i t smques t ion l i  s the hovrebreakingchargesi, 
if the board did consider these exhibits the) mai have influenced the 
chsracrenzarion of discharge recommended The d e s  of eildence ~n ad 
minisr~afive proceedings are not n m d  but any erldence rubmmed must be 
relevant and mstenal Allegations of larceny and houiebreakmg uere 
neither rnatenal nor relevant t o  the question of unsuitability bared on 
alcoholism Accordingly. if the exhibits U , ~ T I  considered the recornmen 
dauonr of the board must be dmapproved to fheextenffhatrhey proiidefar 
less than  an honorable discharge I' 

It would be logical to assume tha t  the requirement of relevancy 
would limit the introduction of evidence to that relating to the 
specific grounds for discharge, but as  the above opinion indicates, 
themilitary positionis evenmoreliberal.Iftheevldencesubmitted 
is relevant to themuesubmitted,  thenitis  relevant andadmissible 
evidence.16 Under this definition, two or more grounds for dis- 
charge need not be specified to allow theintroduction of evidence 
showing several unrelated acts. So in the case of the alcoholic, the 
evidence of housebreaking is relevant to the issue of "unfitness,"'- 
and as such, could not be used in a n  "unsuitability" action. But 
nothing would prevent a n  administrative board, i n  a n  "unfitness" 
action for "drug abuse," for example, from considering other 
infractions-because bath types of evidence would be relevant to 
the general issue of unfitness.'O 

So in practice, relevancy is not a limiting factor in a n  ad- 
ministrative discharge action. Besides the liberal viewpoint taken 

%lAGA196ilii39 11 Jan 1966 Inthatcare.  theeoldiDrhadon~nallyrece~ueda 
general micharge 

iIn en officer elimination action. the queinon UBS paaed vhether the emdenco 
cited for substandard performance ofduty roneafrhe poundaforohm~nahonicould 
be submitted t o  a board canoidenne elimination for moral ox profesaionsl derelx 
tion (another mound for ehm~nation) AR 156 para 10, reqmres the,  the ewdencc 
submitted must be relevant to the m u e  presented The n e w  was expressed m an 
~pmmon by The Jvdge Advocate General ofthe A m y  thatimproper supernr im and 
fa lu re  to repan far duty on rime were relevantto both diminanon grounds JAGA 
1968 3389.20 Mar. 1968 m n g  JAGA 196: m o  1967 & JAGA 1962 3683 
28 Mar 1962 

Xausebreahw rould  fall n t h m  ' frequent mcldentr of a Lscrednable nature 
w i f h c i r ~ l o r m i l i f 8 r ~  authontier"rhichlioneafrht.grovndsfaran 'unflfness'ac 
tmn see  note 7 supra 

I~Borh  "drug abuse ' and "frequentmcldenrs of a diicredi table nature wlth e l n l  or 
milnm) authonfiee'' are grounds for an unfitness mnon See note 7 supra 
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by the military, the two most common grounds for dischargelg are 
broad enough to allow theintroductionaf almost everyconceivable 
type of evidence. 

The other general "guideline" requires the administrative board 
to consider the "highest quality of evidence obtainable and 
available." In determining what type of evidence should be con- 
sidered, theregulationlists the followingpriorities onthequality of 
evidence: (1) stipulations, (2) views and inspections, (3) sworn 
testimony by witnesses appearing before the board of officers, (4) 
depositions taken upon duenoticeto. andiffeasible, in thepresence 
of all parties, ( 5 )  affidavits, (6 )  originalor properlyidentifiedcopies 
of records and documents, and (7) other writings and exhibits.z0 

In the case of witnesses, there are no fixed distances or other 
standards which determine availability. The regulation only 
speaks of a "substantial distance": 

Hawe\er m rheevent amatenalwitnesiresidesorisondvtyatasubstan- 
fial dmtance from the instsllaaon at which the heanng 18 conducted. his 
ewdence may be obramed by deposition. affidant. ~ ~ w n ~ t s n e t ~ t e m e n f . ~ ~  

Thus military witnesses who are not a "substantial distance" 
away from the hearing can be ordered to appear. Determination as 
to what constitutes "substantial" would rest with the person hav. 
ing the authority to order the appearance. Although the regulation 
doesnot mention who thispersonwouldbe,itcan bepresumedthat 
it would be either the appointing authority22 or the president of the 

This procedurecan workto thedistinctadvantageoftheGovem- 
ment. Determination of the materiality and availability of a 
witness rests with theoavernment. Andif awitnessis determined 
to be either "not material" orlocated at  asubstantialdistancefrom 
the installation, his or her presence is not required at  the ad- 
ministrative hearing (even though the witness may be under 
military control) and testimony could be introduced in the form of 
an u n a ~ t h e n t i c a t e d , ~ ~  unsworn,~4 written statement. 

liThe two most common grounds for dmharge m e  "frequent incidents of a dn- 
creditable nature w t h  c i n l  or military avthonties" llared as B ground for an "un. 
fitness'' action1 and ''character and behaiiar dirardera" (hated as a p o u n d  for an 
"unsunabdit)" action) See nore 7 supra By definition. It I P  obnous that both 
grounds are extremely broad 

*OAR 166, supra note 7 .  at pars 9 
ZlId at para. 136, 
'>The appointing aufhmfy 18 the commander uho has the authantyta appoint 

the board of officers See AR 635.200. ~ i m r o  note 7. at para 1846  & C. 
Z.ln ease of documentary endence. the regulations only reqmre anthenticahonin 

the case of copies of afficmi records and daeumenta See AR 166, supra note 7, sf 
pare. 136. There 18 no reqllirement t o  authenhcsfe other aff idants or written 
statements of Kltneasea 

I1Therels no requiremenrm the regvlanans fhafwniten statement8 besworn t o  

liThe two most common grounds for dmharge m e  "frequent incidents of a dn- 
creditable nature w t h  c i n l  or military avthonties" llared as B ground for an "un. 
fitness'' action1 and ''character and behaiiar dirardera" (hated as a p o u n d  for an 
"unsunabdit)" action) See nore 7 supra By definition. It I P  obnous that both 
grounds are extremely broad 

*OAR 166, supra note 7 .  at pars 9 
ZlId  at-^ ~ ."L 

$>The a 
the board of officers See AR 635.200. ~ i m r o  note 7. at para 184b  & C. 

Z.ln ease of documentary endence. the regulations only reqmre anthenticahonin 
the case of copies of afficmi records and daeumenta See AR 166, supra note 7, sf 
pare. 136. There 18 no reqllirement t o  authenhcsfe other aff idants or written 
statements of >vL--"". 

IIThereisno 

166 



MILITARY LAW REVIEW [\-ol. 71 

It should also be noted tha t  the "substantial &stance" test only 
applies tomilitarywitnesses. Theadministrative board has  no sub- 
poena powers over civilian witnesses, and can only inwte them to 
appear at  the hearing. Therefore, if a witness refuses, the Govern- 
ment must normally acceptinferior evidence. usuallyintheform of 
a written statement. 

Thus the regulations offer no absolute right of confrontation and 
cross-examination. Whatever right a soldier has  to confront and 
cross-examine adverse witnesses is  determined by the quality of 
evidence presented at  his administrative hearing. Even if the 
soldier is  able to overcome the lack of confrontation and cross- 
examination, w h c h  in itself may present a difficult barrier to 
preparing his defense, he may be facedwithseveral other problems 
a t  the hearing. For example, the regulations provide tha t  both the 
respondent and other witnesses shall be afforded fifth amendment 
protection against self-incrimination at the hearing,*$ but this 
protection only extends to testimony presented before the board of 
officers, and does not apply to prehearing statements.2b There IS 
alsonolimitation on theuseofevidenceobtainedas theresultofan 
illegal search or seizure,2' and hearsay, opinion and conlecture 
may be freely considered.25 

111. AN ANALYSIS OF PROCEDURAL 
DUE PROCESS 

Even keeping the distinction between criminal prosecutions and 
administrative actions clearly i n  mind, certain of the evidentiary 
mles which apply to administrative discharge proceedings appear 
more troublesome than  others. The absence of a n  absolutenght for 
the serviceman to confront and cross.examine all adverse 

before a person authonred IO administer oafhi Far tha t  matter the statement8 do 
nor even h a \ e  t o  be notanzed 

',All 1%6, supra note 7 .  at para 13 
'6Preheanng statements are not protected by the fairnese concept JhGA 

1969 3370 
'The regulat~ond are d e n t  on the treatment of this type of endence One of the 

few couns t o  hold tha t  such endence should not be alloued 81 an administratwe 
heanngwas  afed~raldistncrcourtlnCraKiordi Damls.249F Supp 943,ED P a  j 
eerf denisd,393LTS 921119661 Inthatcaierubitantialeiidencerasofferedtoes 
tabhnh the fact  tha t  B search of the plamtiffs desk was effected r i ihout  probable 
cau~e .  On those facta, the court held ihattheprodvetafthesearch should not have 
beenpresented tarhe boardofofficers Id at949 Hawe~er , thecou~tre iusedroapplr  
the 'frmr of the poison~ue tree ' dactnne and hold tha t  the ~llegaliry of the nnglnal 
search permeated all subsequent pmceedings 

"ARlS6 supmnafe i ,  atpara 10allawrtheintrodvctianafhearsay Theanly ap- 
parent l imtarian placed on conjecture 18 the general requnement tha t  the findings 
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witnesses, recognizedin criminal proceedings,zo appears to violate 
fundamental conceptions of due process of law.30 It therefore is im- 
portant to consider whether this right, under cument constitutional 
interpretation, adheres to persons involved in administrative 
hearings generally, and more particularly to individuals undergo. 
ing administrative discharge procedures. 

A. DEVELOPING CASE LAW 

Since early times, it has been a well establishedprinciplethat an 
individual has no constitutionally protected right to government 
employment31 or to military ~ t a t u s . ~ 2  Because of this, courts were 
reluctant tointerfere with government dismissal actions. However, 
in alandmark case, the U.S. Supremecourtin Greene u. McElrop3 
held that Greene's securityclearance shauldnot have been revoked 
without affording him the right to examine the derogatory infor- 
mation used against him. 

Greene was an engineer, employed as manager of a private cor- 
poration which was engaged in developing and producing 
classified goods for the military. He was deprived of his security 
clearance by procedures which denied him accesstomuchofthein. 
formation adverse to him, and which afforded him no opportunity 
to confront and croseexamine witnesses against him. As the result 
of the loss of his clearance, the corporation discharged him and he 
was unable to obtain further employment 88  an aeronautical 
engineer. 

Although the ruling waB narrowly applied to the "security" area, 
the Supreme Court, by way of dicta, implied that traditional rights 
of confrontation and cross-examination (guaranteed to an accused 
at  a criminal proceeding) should be applied in those situations 
where government action seriously injures the individual34 and 

of the board be based eubstanndly on fact and not rumor However. thld does not 
prevent 11s introduction per se 

"Bruton \. United States. 391 U.S. 123 (1968). Pointer Y Texas, 380 U S .  400 
(1965). 

31For a general discussion of compliance mth procedural due process in ad- 
rnmmntrative heanngs. m e  Smalhn. Admmiscroiiae Separations T k  Old Order 
Chongdh. THE ARMY LAIVYER, May 1974, at 8 

s l B d e ~  V. Richardson, 182 F.2d 46 (D C. C n  1, afi'd p e r  curiam. 341 U S  918 

izReaves v Amsworth, 219 L! S 296, 304 (1911), Beard V. Stahr. 200 F Supp 166 
(D D.C 19611. i.acafpdpercuriamiLifhdiiicfions fo drsrnirs a8pmmatuir, 3i0U S 
41 119621: cl .  Crearg v Weeks, 259 U S  336 (1922) 

"360 U.S 474 (1969) 
3'Id at 496-91 The Court stated thaf"[Wlhrrt governmental aehon nuuree an in. 

mildual, and the reaeonablenee8 of the action depends on fact findings. the 
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Congress (or the President if he is the sole authority) has not es- 
pressly  legislated to the contrary.3' 

The idea tha t  "injury" must be present iaimportant In  Cafeterm 
and Restaurant Workers L'nion u McElror,3i a post-Greene deci- 
sion, the Supreme Court held that ashort-order cookemployed by a 
concessionaire on a government installation had no due process 
right to  disclosure af the reason for the withdrawal of her secunty 
badge, even though such loss resulted in unemployment. However. 
the two cases are not inconsistent. In  the Caieterio Workers case 
there was no "badge of disloyalty or infamy, with attendant 
foreclosure from other employment."3' So unless injury is a factor, 
due process is not normally required in a dismissal action. 

The first court to consider Greenein a military situation was the 
US. Court of Appeals for the District of Columbia Circuit. In  com- 
panion cases,36 the court narrowly applied the rulingin Greeneto a 
similar factual situation involting inactive reservista. In  both 
cases, the reservists, who had received discharges under less than  
honorable conditions for engaging in subversive conduct while i n  
an inactive status. were denied access tocertainclassiAedinforma- 
tian that was used against them. The court refused to accord the 
Secretary of the S a v y  the right to issue a punitive discharge to a n  
inactive reservist on the basis of Baret  information merely by fair 
implication from general statutes or the nature of the military es. 
tablishment. 

Using therationaleof Greene as theunderlyingbasisforitsdeci- 
sion, thecourt implied throughdictathat traditional due processre- 
quirements should be afforded a military respondent in any ad. 

endence usedra praretheCovernmen1 B case must be mselosedtotheinmvidualso 
that he has an o p p o ~ u n i t y  t o  shmv II i b  untrue " id at 496 This i s  obvmusli the 
" n a n o a ' ' p ~ ~ a f f h p r v 1 i n g  Here. 1heCovrtwasconcerned aboutthe goveinment'a 
failvrefoshar Greene much afrheendence becaudeIf Karclasrified Hoxwer.the 
Court w e n i  on t o  say " n e  h m e  formalired these protections ~n the reqmrements of 
confrontanan and cross-exammanon not on13 in cnminal cases but slso 
in 811 types of cases where admimstratne and regulatory acmns  -ere under 

r s m a  290 U S  190 119331. Ohio Bell 
2921193i).Morgani UniredStates 301 
43 (1913) R e d l y  \ Pinkus 338 U S 269 

119491 
"360 U S at 600-07 The decision ~mpliee that %here rradihonal nghts rho 

affordedrhereepondentIn a specific acimn. denial of fhesenghtsmuaf beexpl 
spel1edaur.i L . "  rheymurtbemadeexpllntb raadsurefhatmdi~,dualaaronor 
deprived of chenshd rights under procedureanat actuall) authonred '360U S at 
607 See d m  Peters Y Hobby, 349 U S  331 119555 

'(367 U S 556 (19611 
'id at 598 
'*Bland I Connall) 293 F Zd 852 10 C Cir 19611 D a n e  \ Stahr 293 F 2d 660 

ID C Cir 19618 Bath cases were dezided on June 15 1961 
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ministrative action which could result in the issuance of an un. 
desirable discharge: 

[Ill myst be conceded tha t  any discharge charactenzed as lew than  
honorable r i l l  r e d f  ~n benous iniury. . Lfle aenously doubt that the 
Consntuuonwuould eondonerheinfliehonafsvehinivry inthe aeivleeof an 
interest so relatively weak. wthout  the protection of ihenghr  a i  eonfron- 
tatla" '9 

In Greene, the U.S. Supremecourt was primarilyconcernedwith 
the disruption of Greene's employment process and his inability to 
obtain further employment. Thus, it was the estabiiahment of ac 
tual damages to Greene himself that formed a basis for itsopinion. 
The appeals court, on the other hand, appeared to be more concern- 
ed with the entire system which could result in the issuance of a 
derogatory discharge.4D In this respect, the decisions seem to go 
beyond the holding in Greene by questioning the Navy's right to 
"punish OT label"" individuals, rather than the effect of a 
procedure on a particular appellant.42 

The question of the applicability of G ~ e e n e  with respect to 
military discharge proceedings did not reach the Supreme Court 
until May 1962. In Beard u.  Stahr.'a a board of inquiry and the 
board of review had recommended that the petitioner be ad- 
ministratively dismissed and furnished a general discharge cer- 
tificate.'i However, before the final determination was made, the 
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officer petitioned the court to enjoin the Secretary from deter. 
mining that he should be removed. He contended that the 
proceedings were unconstitutional because they depnved him of of. 
fice and retirement benefits without due process of law. 

A divlded court heldthat the action was premature and dismiss- 
ed it on procedural grounds, thus leaving the constitutional ques- 
tion unanswered.4' But the dissenting views of Justices Black and 
Douglas are noteworthy. Feeling tha t  the case was npe  f o r r c  
view,l6 both Justices would have applied Gieene to the military 
situation4- because of the "stigmatic" effect of a less than  
honorable mscharge.'" 

The rationale of the minority becomes confusing on this point 
Common military usage of the term "less than  honorable'' dis- 
charge implies a n  undesirable discharge. Butin theBeordcase. the 
officer waa contesting receipt of a general discharge, which is nor- 
mally considered to be under honorable conditions. Interpreting 
therationalein light ofthe factual situation leads to theconclusion 
tha t  the minority were referring to any discharge other than  
honorable perse. If this conclusion is true. then the dissenting opin. 
ion h a s  been the most liberal interpretation of Greene to date 

Reluctance by the maionty of the Court to rule on the con- 
stitutional issue in Beard &d not seem to undermine the general 
rationale of Gieene with respect to administrative discharges, but 

t u  the Service Secretan The tile 1s reiieued h\ the board of r e j i e ~  before the 
Secretary rakes ani a&on on the case 

'The C a u n  reasoned that  because the Secrmar) had not made an arrual defer 
mination. there was no actual damage t o  the petitloner And men If such a deter- 
mination had been made the petitioner hadcertain appellate procedures miamble 
t o  him Thus the Comt applied the ' ripeness" and 'erhausnon af sdminmtrafiw 
remedies' doctnnei IO ilurt the ~ o n ~ t i i ~ t i o n a l  miue 

- r '  If declareror) relief +il l  be accorded [citing Bland > Cannalli  293 F 2d 532 
LD C Cir IB518Ith:s ser ionfaran~n!uncnan~rf imel )  i opre ien1an1n ,usace ' '9 ;~  
u S R t  13 

370 L- S at 14, guotrng Bland > Cannally 293 F Ld $52 855 ,D C Ci r  19611 
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the lack of clear guidelines has  caused a diversity of opinion i n  the 
lower federal courts. In  1961, the U.S. Court of Appeals for the 
Fourth Circuit considered the issue i n  Reed u. Franke.'@ I n  tha t  
case, Reed had  been eliminated from the service for unsuitability 
because of alcohol problems, and he challenged the discharge on 
the ground tha t  his due process rights had  been violated. Relying 
on the ruling i n  Greene, Reed argued tha t  the regulations govern- 
ing administrative discharges, which do not provide for full due 
process rights, were not valid without the express authority of 
either the President or Congress. 

After considering the issue, the court held tha t  Greene did not 
apply because Congress had  impliedly approved the lack of due 
process fea tures  by establishing a n  adequate appellate 
procedure.jo I n  its decision, the court s ta ted  

A fact finding heanng pnor to discharge IS m e  x a) to P I O Q C ~  plaintiff s 
nghm but i t i s  naitheoni) meaniofprotectmn. andCongreis harpravidsd 

Greene. In  this respect, the rationale of the appeals court seems 
faulty. Despite Greene's intimation that due process rights are 
triggered atthemoment the"injuN"occurs(i.e.,in amili tarysitua- 
tion, when a person receives a derogatory discharge), the court of 
appeals indicated tha t  due process will be satisfied if a n  actual "in- 
jury" c a n  subsequently be corrected by administrative 
proceedings. The court could have easily avoided its difficulty i n  
reconciling its decision with Greene by dismissing the action on 
procedural grounds. Since Reed's case had  not yet been reviewed, 
the court could have dismissed the action as "premature," relying 
on the "exhaustion of administrative remedies" doctrine. This posi- 
tion h a s  been taken by the U.S. Courts of Appeals fortheThird,j3 

'1296 F 2d 17 14th Cir. 1961) 
i'''\Ye do not find Greenr controlling here" id at 26 
"Id sf 2 1  
q \ V ] e  follow the accepted ludlcd practice of avoidlng the resdutmn of con. 

stituhonal i s m e s  shere  an alternanve ground far disposing offhe C B S ~  1s present " 
Id 

)'InNelsonv Miller. 3 i 3 F  2d474(3dCir 1967).snelecfnciadsmafesoughtsnin- 
iilnction fa restrainthe~avyfromdiseharqm.himforhamasexuaiirv Althoughhe 
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Fifth,54 and Tenth Circuits j5 

In  1967, the U.S. Court of Appeals for the District of Columbia 
Circuit took a different approach. In  Broun u. Gamage,'e a n  Air 
Force officer who had  been discharged from active duty for falsify- 
ing official weather reports challenged his separation on the 
ground tha t  he had been denied the opportunity to confront and 
cross-examine adverse witnesses. The court ruled that sixth 
amendment rights of confrontation and cross-examination did not 
apply to admnistrative proceedings, since by specific language, 
they applied "in all criminal proceedings," and then reversed the 
district court's ruling that the lack of confrontation and cross. 
examination had  denied Gamage a "fair hearing." The facts 
revealed tha t  his removal from the sermce was based i n  part on af- 
fidavits from four former servicemen who stated tha t  Gamage had 
ordered them to falsify certain weather reports. 

At first glance, the decision appears to be markedly inconsistent 
with the court's earlier ruling i n  Bland.5' But it should be pointed 
out tha t  Gamage received a n  honorable discharge, which would 
not create the"stigma" thatconcerned thecourtintheearliercase. 
Therefore, the decision does not seem to overrule the court's earlier 
view that due process requirements should apply where a serv- 
iceman could receive a less than honorable discharge. 
T w o  other courts, the Second Circuit and the Court of Claims 

have followed t h s  viewpoint, and haveimplied that Greene'slogic 
would apply when the "stigma" of a n  undesirable discharge is in- 
volved. 

The Second Circuit in Birnbaum b. TrusseP? held that a suf. 
ficient "k jury  to a public employee" existed to require due process 
protections where a physician was discharged for alleged anti. 
Negro bias. The court, citing Greene c.. McElroy, stated tha t  
"whenever there is  a substantial interest, other than employment 

honorable discharge could have had B beanng on  the c o w  6 ultimate deciaon, but 
inwcaimn of the 'fulure to exhaust admmirratne remedies'' docfnne becomes . . . . . . . . . . . . . 

. .  . . . t . u r . . . t  .. 
501 16th Cir ), eirl  denied. 365 U S  941 11966) 

)'Bard Y Seamonr. 607 F i d  766 110th Clr 1975) 
,8375 F 2d 164 1V C C I ~  1961). err* denred 389 V 8 668 119621 
'7" the earher case, tne V C i r c u r  stared"[Ple eenausly doubt tha t the  Con 

~ u i u f i m  would condone the inflichon of dvch m1ury in the ser~7ce of aninreredt so 
relatnel) ueak,x~rhautrheprotectlan offhenghtofconfrontatlon "Bland ,  Can 
"ally 293 F 2d 852,  558 (D.C Cir 19611 

,"37l F 2d 672 r2d Cir 19661 
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by the state, involved in the discharge of a public employee, he can 
be removed neither on arbitrary grounds nor without a procedure 
calculated to determine whether legitimate grounds exist."sg The 
court then noted that most of the cases had involved security 
classifications and accusations of disloyalty, however, "the princi. 
ple announced is applicable. , , because the potential injury to the 
public employee is similar."6o 

The Court of Claims has broadly read Greene as providing that 
the Government 

cannot. without permitting cross-exammation and confrontation of 
adwrae uitnesies,  take detnmentd action agmnst B person's subatantid 
interest8 on loyalty or sicunry mounds-unless at the least. Conmess [or 
the President] has expressly authonzed the lesser procedure a. 

In Garrott B postal employee who was being removed on the basis 
of certain allegations concerning his loyalty to the United States 
waived appearance at  the board hearing. When helaterappliedfor 
his annuity at age 62 (he had accumulated enough time for an an. 
nuity atthe timeof his dismissa1)itwasdeniedonthegroundsthat 
he had either given false information or had concealed material 
facts with respect to his association with subversive organizations 
and a c t i ~ t i e s  atthetimeofhisemployment.Thecourtawardedthe 
plaintiff summary judgment, entitling him to his annuity. 

Then in Conn u. UnLted States,b2 the court discussed the stigma 
attached to a less than honorable discharge. Connwas discharged 
from the Marines with an  undesirable discharge as the result of an 
accident in Haiti, where a pedestrian was killed. At his ad- 
ministrative hearing, only the ex parte statement of the in- 
vestigating officer, containing the unworn statements of 
witnesses, was considered. The court noted that 

to the public generally, B leas-than-honorable hscharge earnes the dsmag- 
1 " ~  implicarmn that an indindual has been declared unfit far retention m 
the Armed Forces [Tlo the inhmdual himself.  . . [ ~ t ]  mnstitntee a 
blemish which nil1 forever attach to hi8 record of performance 0 3  

The court then added: "All of this demands that judicial review 
focus with scrupulous care upon neverance from the armed services 

'"Id at 678 
#'Id at 678-19 Applgmg this principle to the mhtary admimatrati\,e discharge 

aysiem m s h f  be more difficult though The appellate court has requned a mhtary 
petitioner to exhaust hi8 administratlie remeher before seeking relief from the 
federal courts See Michaelson Y Herren, 212 F 2d 693 12d Cn. 195:) 

"Ganart Y United Stales, 340 F 2d 615, 618 1Ct CI 19651 
a'316 F Zd 678 ICt C1 19661 
#.Id at 881 

163 



MILITARY LAW REVIEW [ V d  71  

with B less.than-honorable administrative discharee . iTlhe I . .  
fundamentals comprismg due process must he honored both in 
letter and spirit."@' 

The U.S Court of Appeals for the S i n t h  Circuit, on the other 
hand, has  adopted the more restnctive "fundamental fairness" 
concept in applymg Greene to the military situation. I n  Gr~rnm r 
Brourn,8i the appellate court upheld B lower court's determination 
tha t  the officer involved was denied a " f a r  and Impartial" 
hearing.66 Grimm's administrative discharge was based suhstan- 
tially on a n  ex porte  report of investigation. conducted by the Air 
Force's Office af Security Investigation, which concluded tha t  he 
had breached security regulations by dmcusslng classified Infar- 
mation with unauthonzed personnel. At the heanng. he was 
neither provided a copy of the investigation nor informed of the 
~ource  of information it contained. In  declaring the proceedings a 
nullity, the dmtnct court elaborated on the principles offundamen. 
tal fairness. 

In admmstrahie heanngr, the 9nmari concern of the COUYTTS h a s  been 10 
gumantee the element of faiintss which IS involved in a full disclosure of 
charges a m  adverse statements with the identification of the ~ U I C Z I  E D  

that t he  accused may effectively prepare m adequate defense '. 

The doctrine of "fundamental farness" can be traced hack t o  the 
Supreme Court's decision in Burns u. iVilson.ia where the Court 
held that the due process clause of the fifth amendment protects 
military personnel from "crude injustices" and "lack of rudimen. 
tary fairness" in courts.martial proceedings. Since then, the doc. 
trine has  been applied by same federal courts to the administrative 
area69 

"Id 
-%19 F 2d 654 (9th C.r 1971, The appellate c m r t  resffirmed this pmcIp Ie  in 

Denron I Secretarb of the Air Force 483 F 2d 21 89th Cir 19731 In tha t  C R E ~  one 
fmdurg of fne board l a b  based entirely on the P Y  m i t e  statement of  8 ivifness 
i f f i s e l  The C O Y T ~  stsled "IIlf rho findinn stood done i e  miehf re\erie  oecau5e 
Dentan h a d  no chance to & i s  ex~mine YVrse [crlzng Greenel" 483 F Ld at ?? 

 the lower c o u n  8 decision is reported at 291 F Supp 1J11 S D Cal 19683 
Id m t  .Dl1 remntanin added) The court cited Grrenr L ,McElroi and Braun L 

164 



1976) PROCEDURAL RIGHTS IS ELIMINATION HEARINGS 

Rights afforded to servicemen under this doctrine however, 
appear to  be more restricted than  the broad rights ofconfrontation 
and cross.examination implied by Greene. I n  most cases where the 
respondent was denied a "fair and impartial" hearing, the Govern. 
ment either considered "secret" evidence which was not furnished 
to the serviceman," or affidavits of witnesses who could have been 
present at the board hearing.." Therefore, the doctrine of "fun- 
damental fairness" doesnotpropose to guarantee a n  absoiutenght 
of confrontation and cross-examination of witnesses, even if the 
government action could seriously injure the i n d i n d u d .  I t  appears 
to be limited to those situations wheretheGovernmentcouldeither 
turn over the documentary evidence or require the presence of the 
witness at  the board hearing? 

Case law i n  the early 1960's led earlier writers to conclude tha t  
the federal courts were shifting away from the general concept of 
"fundamental fairness" to the more specific constitutional 
provisions.'3 However, it now appears tha t  the doctrine of "fun- 
damental fairness" is  the rationale most used by the courts i n  
granting equitable relief to the military petitioner, and  will play a 
significant role in future administrative law decisions. Today, the 
main proponents of this doctrine appear to be the U.S. Court of 
Appeals for the Ninth Circuit and perhaps the U.S. Court of 
Claims." 

holdingwas not accepted by the U.S. Caul?ofAppeal~fortheDistnctofColumbia 
Circut. and that court  overruled the deemon in Bioirn r Gamage. 

OGnmmv Braun. 419F 2d6S4IYthCir 1971) SeeaisoChddeni, UnitedSfates, 
186 Cf.  C1 ~15(1968~lunde~irabled~schargeforfellatia) In Giiddenthereapondent 
was fortunate enough w get a summary of the mvestigafive repan 

'IIn Cason Y United States. 471 F.2d 1225 ICt. CI 19731. the petitioner alleged 
procedural mishandling and "~ncomphanco with regulation8 in effecting his dis- 
charge At the  heanng. theonl) ewdenee prerenfed by theNavy andconsideredby 
the board canalsted of uncorroborated wntten statements of hia B C C Y S C I ~  who were 
not made available for croaa-exammahon. deapitetheu presenceinthelocal area on 
active duty, and theintroduction ofatranscnptionofafaperecormng, although the 
respondent demanded that the complete tape be produced The eoun heid that the 
Navy dolated I t s  O U ~  regularions leer  32 C F R B 730 15 (1962)) which gave the 
respondent at an admmstra twe heanng the right to examine all wtnesses 

""Fundamental fairness'' ayparently would not bar the use of an affidawr con. 
taming the testman) of a witness who could not be produced to testify 8% the hear- 
ing Thia would be the main difference between an absolute nghi  of confrontation 
and cross-examination and the somewhat ''Iinured nghi  vnder the"fundamenta1 
fslmess'' doctnne 
VSP, r g  Lane. Ewdmcr  and the Adminimotive D i a c h a w  Board, 55Mx L 

RE\ 95, 113 119721 
 in examming Cvson u L'nLLrd Sfofrs, Gliddan j; VmledSfdes, andclackurn v 

United States. 148 Ct. Ci 404 (19601 (discharge for hamasexualt)) m e  must dm 
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The most conservative position taken by an appellate court has 
beenintheSixthCircuit .  In C m t ~  i.. Cliffaid,~'aCaptainpetition- 
ed the court after receiving a less than  honorable discharge for 
alcohol abuse. I n  reaching its decision, thecourt heldthatrightsof 
confrontation and cross.examination were not applicable to ad- 
ministrative proceedings. 

And appellant's suggestions that  these procedures do not c ~ m p o r t  with 
federal condtitutmnal pro imonr  requ~nngconfrontahan of s~ inerse i .  and 
federal court  rulings srnetly limiting the admissibilit? of hearsay aiidenee 
miss the point tha t  these p m c ~ p l e s  u hich goiern cnminal trials a x  not 
applicable t o  administrative dncharge proceedings of the nature of the 
present case 

The appeals court missed the point, however. whenit  cited Braicn 
u. Gamage as Controlling authority for the above proposition. An 
analysis of tha t  decision reveals that  Gamage had  received a n  
honorable discharge and was entitled to his retirement pay. and 
the decision to  be based upon the fact that  no "stigma" had at- 
tached to Gamage's separation. In  asituationinvolving a l e s  than  
honorable dmcharge (such as Crowe received), the D.C Circuit 
would be more inclined to require full due process.'. Also. i n  
limiting itself to  the provisions of the sixth amendment, the U.S. 
Court af Appeals for the Sixth Circuit Beems to have ignored the 
broader application of due process nghts  under the fifth amend- 
ment which were outlined by the Supreme Court in Greene 

Analysis of these appellate decisions cannot dissolve the confu- 
sion or propme any controlling axioms of administrative law with 
respect to  discharge proceedings. One unescapable but unfortunate 
conclusion is that  the quantum of equity, or lack thereof, pramded a 
petitioner depends upon the judimal forum or circuit in w h c h  he 
bnngs  suit. For example, soldiers stationed in certain judicial cir- 
cuits could expect to fare much better than  servicemen in the Sixth 
Circuit, should they choose to petition the federalcourtsfor review. 

t ingush  berueen goiernrnenr conduct ~n i i o l a t m  of ~ ~ n s f i r u t i o n a l  nghfa and 
go3 ernmint conduct= hich vmlate~ fairness At leasf m e  ir,nter has  cancludedihat 
the latter would be more preialent ~n these case8 See Lane supra note 7 3  The 
coun'c I s n r u ~ e  in the Conn care e r r a n d s  ~n&cares tha t tha  U S Court of C l a m s  

f a f m  and  cross exammanon, but ~nvol i ing  B " i i i~mat ic"  discharge m e  Carter v 
Cnited States 509 F 2d 1150 f C f  CI 19751 

l i 5 5  F 2d 945 16th Clr 19721 
-,Id at 94: 
'-See note ii 
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To make matters worse, there are also varying procedural r e  
quirements, ranging from full exhaustion of administration 
remedies's to perhaps no exhausiton requirement a t  all.'Q 

In light of this, national standards would certainly be desirable. 
But even assuming that such standards could be established, one 
central question still remains. Should a military respondent be en- 
titled to an absolute right of confrontation and croseexamination 
of government witnesses? 

B. ARGUMENT FOR FULL DUE PROCESS 
Despite the fact that the reluctance of thesupremecourt to decide 

the issue has caused a diversity of opinion in the lower federal 
courts, there is still a losical argument that full due process should 
be applied to the administrative proceeding, assuming that civilian 
standards can be applied to the military situation. 

Past decisions support the inference that the courts will 
"balance" the respective interests whenever the governmental in- 
terest in a summary-type administrative adjudication clashes with 
the respondent's interest in avoiding resultant ''injury.''BO In this 
balancing process, however, the extent of such "injury" to the in- 
dividual appears to be the most important factor in determining 
bath "standing" to seek judicial relief, and ultimately the extent to 
which due process should be applied.8' It is also clear from the 
decisions that if the administrative action involves an adjudica. 
tion of fact, one of these due process considerations is the right of 
confrontation and cross.examinatidn of witnesses.82 

In applJing this "balancing" test to civilian cases, the Supreme 
Court has held that confrontation and crossexamination should 
be afforded where thereis a quasi-criminal adjudication,83 or where 
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the action could either substantially deprive an individual af the 
opponunity to seek employment in his chosen field"' or to receive 
statutory benefits which he would atherwise be entitled to receive 
under public law."s 

In  the military situation, it is  easy to visualize a n  admimstrative 
board acting as a quasi-criminal adjudicatory body. Cenain 
grounds for discharge can also constitute cnminal conduct Forex- 
ample, homosexuality and sexual perversion. both grounds far ad- 
ministrative &scharge,ii are considered cnmes in many state 
jurisdictions. And certainly, early release from the sernce will 
deprive an indimdual of statutory benefits which w,ould otherwise 
be available to him under public law. But perhaps the most nable  
argument is the alleged "stigmatic" effect of B less than  honorable 
discharge, which invariable impedes the opportunity to gain any 
worthwhile dvilian employment.?- In view of these f a n s .  the "in- 
jury" criterion seems to be satisfied 

C. BALANCING OF INTERESTS: 
THE DOCTRINE OF MILITARY NECESSITY 

However. in order to achieve a proper "balancing" effect. the In- 
terest of the Government must a l s o  be examined Just  as minimal 
due process cannot adequately ~ e r v e  the needs of the indimdual 
soldier, full due process cannot adequately serve the needs of the 
military. 

The most serious flaw would be the effect of deprivmg the 
military, i n  certain situations, of the ability to eliminate people un. 
suited to its needs. For example, a situation could arise where B 

soldier has  dishonorablyrefused to pay hisiustdebts. Ifevldenceof 
this fact were totally based upon written communication with out 
of state businesses, then the requirement of full confrontation and 
cross.examination could seriously impede the e lmmat ian  process. 

Other problems are also attendant upon incorporating full due 
process into administrative proceedings. In  many casea, such a 
procedure would be counterproductive because of the substantial 
increase i n  the processing time. This would have the effect of 
destroying the concept of a n  easy elimination process, which 1s a 
fundamental military necessity. From the military's point of view. 
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an administrative proceeding should be completed as fast as possi. 
ble. Aside from tying up administrative resource8, a long ad- 
ministrative proceeding is not fair to the individual concerned. 
Another unfavorable sideeffect could be the overloading of an 
already crowded judicial docket. As requirements for ad. 
ministrative discharges become more stringent, commanders 
might become more inclined to look to courtmnartial as a possible 
I em e d y . 

The above examples are by no means comprehensive. But they 
8erw to form a basis for the traditional military argument for a 
relatively easy process to facilitate the discharge of undesirable 
members. However, such an argument, in and of itself, has little 
substantive merit. An easier method of elimination could be achiev- 
ed by ceasing to characterize discharges. Ifnoreal "injury" OCCUIB, 

due process is not required in a governmental dismissal action.ba 
And with the "all volunteer" concept currently in effect, the 
classification of discharges is the least necessary feature of the ad- 
ministrative system, and could be eliminated without irreparable 
harm to the military. But as one writer states, the military is not 
likely to change the present method of characterizing discharges: 
"It currently appears that, as a matter of policy, theDepartment of 
Defense will adhere to published guidelines calling for, and defin- 
ing the parameters of, discharge characterization for the 
foreseeable future."Bo 

Thus the issue turns to the argument for retaining the less than 
honorable discharge. The main reason appears to  be the need to 
maintain high standards and discipline in the armed forces. This 
need for discipline constitutes the basic foundation forthedoctrine 
of "military necessity" which has traditionallyrelaxeddue process 
requirements in the military area. The doctrine evolved from the 
Supreme Court decision in Oiloff u. WdLoughbyno which stands for 
the proposition that curtailment of personal freedoms in the 
military would not be unconstitutional if justified by military 
reasons: "The military has always occupied a special position and 
courts have been reluctant to interfere or take over the job of 'run- 
ning the Army."'" Consequently, the militaryis allowed acertain 
latitude and discretion in order to properly train and discipline its 
members.'z 
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Although the military may occupy a "special position," the doc. 
trine of "military necessity" is  not unique, because it can be com- 
pared to similar situations where a conflict between governmental 
and privateinterestsmayexist. Inall  thesecases,itisclearthatthe 
courts have applied a "balancing" test comparing the interests af 
the Government and the private rights of the individual. 

But thequestion ofwhat standardshould be appliedin balancing 
these respective interests is less clear. Inrecent years. thesupreme 
Court has  applied B two-tier test i n  determining whether acertain 
legislative classification has  violated constitutional rights.9" The 
"strict scrutiny" test has been applied when either private rights 
are classified as  "fundamental"9' or the classificationis predicated 
upon certam "suspect" classificahons such as race, alienage or 
national heritage.35 Under this test, the burden is on the Govem- 
ment to demonstrate thattheclassificationis necessaryta promote 
a "compelling governmental interest"96 and that there 1s no 
reasonable way to achieve the goals with a lesser burden on the 
constitutionally protected activity." 

If neither a"fundamenta1"nght nora"suspect"c1assification~s 
involved, the statute or regulation is presumptively valid, and will 
not be disturbed unless i t  bears no reasonable relation to a valid 
governmental interest.gb This latter standard has  been referred to 
as the "rational relationship" test, , . e ,  there must be B "rational" 
basis for the regulations. 

Herein lies the crux of the problem. If the "stnct Gcruhny" test 
were applied to the admimstrative discharge area, the regulations 
would obviously fail to meet constitutional standards; whereas It 
would not be difficult to establish a rational basis for the ad- 
ministrative action under the "rational relationship" test. Unfor. 
tunately, recent writers have only casually referred to this difficult 
question. Smalkin, for example, recognizes that judicial change 
may take placein thefuture, but hedoesnotspeculateonthenature 
or reasons for such change. 
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Although the "balancing test'' in Goidberg prondes a basis for argument 
that the m&ndu&a interest m a heanng i s  outueqhed  by the 
Government's interest in apeedy separafm of mdlnduala wthout  the 
tremendous corn m time. personnel and papework attendant upon fur- 
nishing a h e a n n e m  theae tramtionally dlscrenonaryeaaes. it ls nofedthat 
in the Goldbergeaaemeif, thecour t  heldthst aatate'ainterest inconsen 
ing emilaiiemurces must glve way to themdwidual's interestinreceiving 
procedural due process pmtectian The next few years will t i l  YB with cer- 
tainty what theanswer to thesequestionemust be Ifthecouttedonottirat 
invade this heretoforeJacrosancfarea. Cangreasmayweilad m a  spontern 
enaetmg some broad reforms m the entire panaply of administrative dis- 
charge pmcedures.eP 

Lunding, on the other hand, was specific in concludingthat full 
due process rights should be afforded military respondents at ad. 
ministrative hearings. However, hedidnotprovide arational basis 
for his conclusion. In his article, he spoke of the balancing of 
respective interests: 

The serncee' interests ~n effecting speedy dmehargea and in  proildmg per- 
formance incentives and disincennves must be balanced against m 

dual interesta if a proper standard of due pmceseis to be formulated. 
g due cansidnahon to military intereats need not prevent B court from 
ng B balance which allows eonfrontahon and crma-exammatmn of 

wtneases bythe dmehargee Courts have deemedimportantgovernmentm- 
teresta insufficient to preclude the nght  of confrontation in other context8 
[citing Oaidbrrsl And agn~f icmt ly ,  in the specific context of ad- 
rmnistrahve Ascharges, mme courts have required that proceedings con- 
form ton~rmaldueproeessatandardb,despitecleal-eounteiv~lingm~l~tan. 
mterests. 110 

In support of his position, Lunding relies upon three decisions of 
the Court of Claims-Clackurn u.  United States,lol Middleton u.  
United States,lo2 and Cole u. United States.lo3 However, all three 
cases focused upon specific facts rather than the broad con. 
stitutional question of whether due process should be afforded a 
respondent at  an  administrative hearing. In Clackurn, an Air Force 
enlisted woman had received an undesirable discharge which was 
based upon a confidential investigative report. In voiding the die 
charge, the court was more concerned with the narrow concept of 
"funPamental fairness" than the broadconstitutional rights under 

99Smalkm. supm note 30. a t  9 
lloLun&ng, JvdicialRerrm ofMiiitary Adm'nistr.tiueDiaeh.ig~s.  YALE L.J. 

111148 Cf. CI. 404 (19601 The Con* af Ciums has consiatentiv aoohed the "fun- 
33. 53 (19731 

damental f u m e d  doctrine when the mdifaiy could have calle;i ti;bwtnessea but 
chosenottodoso SranlsaGiiddenu.UnitedStates. 186Ct C1,616(19681,Casonu 
Urvred States, 471 F.2d 1226 iCt CI 19731 

"'170 Ct C1 36 (19651 
'y3171 Ct CI 178 (1966) 
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the fifth or sixth amendmenta.-'l The other twocases focusedupon 
specific prac tms  on the part of the military rather than  can- 
stitutional deficiencies in the regulations. In  Middleton, a n  Air 
Force enlisted man resigned for the good ofthe service after being 
threatened with caurt.martial, and Cole dealt with the problem of 
command influence. So although the cases dealt with certain 
problems which could arise a t  a n  admimstrative heanng, theycer- 
tainly do not stand for the general proposition that due process 
should be afforded at  euery administrative hearing. 

I t  i s  clear tha t  the requirements of the armed services do not 
override indindual rights in every situation. In  Frontiero u.  
Richardson,1o5 the Supreme Court considered the question of the 
right of a female member to claim her spouse a6 a dependent for the 
purpose of obtaining increased quarters allowance and medical 
and  dental benefits, which if provided, would place her on a n  equal 
footing with male members. Four members ofthe Court applied the 
"strict test because the classifications were based on 
sex, and as  such were "inherently suspect", while four other 
members'o- grounded their opinions on Reed u. Reed.-a8 But would 
the test be similarly applied if individual rights were classified as 
"fundamental"? In  the recent "hair cases." the "rational 
relationship" test was applied by all counts considering the issue, 
although there was a split of opinion on whether such regulations 
had  a legltimate or rational military basis.? However. it is  in- 
teresting to note from these decisions that the right to wear one's 
hair  at  a chosen length (01 a wig) was referred to a6 a "lesser" con. 
stitutional right. Does thisclassification ofrights imply that courts 
ma? be willing to apply a higher standard If the n g h t i s  classified 
a8 "fundamental"? In 1974, the U.S. District Court for the District 

'The difference between "fundamental feurnesr" and full ~ ~ o t e e f i o n  under the 
6fth or sixth amendmente was clearly spelled out b) the c o u ~ t  ~n Grant v United 
Srafee. 162Cr C1 600 60@11963), wherethecourtsfafed ' [SlafeguardsoftheFifth 
and  Sixth Amendments do not come into themcturem an administrativediacharee 
heanng 

'1411 U S  677 119131 
i"Andwhenweenrertherealm ofrfricfiudiciolrcrvf~n) therecanbenodoubt  

f h a t " ~ d m i m s t r a ~ i e c o n v ~ m e n c e " ~ s n a t  aahibbalefh. the mere recitation ofwhich 
dictates cansrlrutlanallty 

L-Justieer Slewanlcancumng~ntheiudgmentl 411 13 S at691 andPaiall lcon- 
curnng ~n the ludgmsntl u i th  whom Blaekmun and the Chlef Jushce lamed Id 

"'404 U S 71 (1971) 
-rPThe Second. Rf th ,  Seventh, and NinrhCircuits found ~rar ions l  basis aheress  

rheFirst  Clrcmtmdnot Radermanr  Kame 4 l l F  Zd1102(2dC~r),eerf dtsmissrd. 
39613 S 978119691,Karrv Schmidt 160f 2d609(5thCir 19721,Andersonv Laird 
437 F Zd 912 (7th Cir 197l>, .4gretl L, Land, 440 F 2d 683 (9th Cir 1971) But see 
Fnedman ,, Froehlke. 470 F Zd 1311 Ilsf Cir 19721 
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of Columbia did classify the "right toprivacy"as a"fundamental" 
right. I n  Commrtteefor GIRights  u. Callaway,llo the court applied 
what appears to be a "strict scrutiny" test in declaring certain 
regulations unconstitutional: 

The doctnne vfm~lifsry neeeseity doesnat embrace everything the m h t a w  
may consider desirable One does nat aufomstmlly forfeit the pmtectmns 
ofthecanstltutionwhenheentersm~htaryaernce Theconstitutional 
nghfs of aGI,inclvdingiuspnvacy,maynotbeinf~npsdexcepttotheei-  
tent that the m h t a n  can demonstrate bi concrete praofuiganf n e C e m t Y I O  
act uncanst~turmnallg in order to  preserve B signihcanf aspect of d~rc~plme  
Or mmsie I 

On  appeal, the District of Columbia Circuit Court of Appeals 
reversed the district court and  validated the drug inspections, 
holding them to be "reasonable."112 This characterization would 
seem to indicate tha t  actions taken to protect military "readiness 
and efficiency"'~3 must be justified by a "reasonable relationship" 
to theenddesiredratherthan bythemorearduous"stric1scrutiny" 
standards. Whether the Same test would be utilized with respect to 
the characterization given a n  administrative discharge is open to  
question. 

The standard to beappliedis dependent upon thenatureofthein- 
dindual right in question andupanthenatureof thegovernmental 
interest in question. If the right i s  considered of "lesser" con. 
stitutianal stature, such a s  found i n  the "hair length" cases, the 
"rational relationship" test will probably be applied i n  balancing 
therespectiveinterests. On theotherhand,ifitrisestothelevelof a 
"fundamental" right, a higher standard could be applied by the 
courts. Of course the correct standard to be appliedis not unrelated 
to the governmental interest involved,:la For example, the 
government's interest i n  directly preserving military readiness 
and effectiveness should be newed as  more important than  
stigmatizing individuals it has  eliminated from the armed forces115 
or its need to conserve administrative resources.'18 

Where does the right of confrontation andcross-examination fall 
within this spectrum of individual rights and governmental in. 
terests? Greene v.  McElroy i s  generally acknowledged to be the 

I 3iO F. Supp. 934 (D D C. 19741 
I l i d  at 940 lemphsris added) 
I-%18 F 2d 466 (D.C Cir 1975) 
""Id at 47: 
I.*Cf. Dridopmenfs  m !he Lai~.-Eguol Piofsction, e2 Hm\ L REI 1065, 1120 

I ,See Bland I Cannally, 298 F 2d 652. 8% (D.C Cir 19611. 
' 'Fronuero v Richardson. 411 Ll S 677 11973) 

1969) 
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basic Supreme Court decision i n  the area, and is often cited for the 
proposition that due process requires the right of confrontation and 
cross-examination where serious injury to the indimdual results 
from the government's action. But before such B conclusion is 
logically accepted, certain important questions must be resalved 

The Court's decision in Greene was designed to protect a n  In- 
dividual from government use of "secret" or classified emdence, 
when such use could result in injury to the individual. In  this 
respect, the ruling was narrowly confined to the specific facts 
presented in the case: 

i\V]here Government action wuree  an mdimdual. m a  t h e  
reasonablenesi of the  actmndependr on fae l f~ndmga  theevldence udea f c  
prove the Goiernment'e case must be disclosed t u  the individual $0 that  he 

However, the Court went an to imply by way of dicta that  the 
traditional nghts  of confrontation and cross-examination should 
be applied to all administrative actions where Senom injury could 
result to the individual: 

i K 1 e  have formalized there prafechunr ~n the requmments of canfrun- 
fation and  c m ~ ~ e x a m i n a t ~ o n  nofon l i  i n c ~ ~ m i n s l ~ a s e i  buralroln 
all b p e s  of cases where administrative and regulaiori actinns were under 
scruuni ' 

Does this use of the term "scrutiny" refer to the"stnct scrutiny" 
test? If so, the Greene decision did not generate a new judicial 
proposition for due proce8s, as concluded by mme wntere. but 
rather, it merely restated the Court's position when "suspect" 
classifications or "fundamental" rights are involved. Is a "fun- 
damental" nght  involved in the administrative discharge of a 
soldier? If not, would any subsequent injury to the soldier In the 
form of a less than  honorable discharge create a "fundamental" 
right? 

I t  has  long been held that a n  individual has no constitutionally 
protectednght tomilitarystatus.l'a So"status"persehasnatbeen 
construed as a "fundamental" right by the courts. For example. in a 
recent "status" the U.S. Distnct Court for the Eastern Dis- 
trict ofIiew Yark appliedthe"rat,onalrelationsh,p" test inholding 

~~~ 

360 U .i at 196-9- 

( 1 9 6 2 ,  cf Crear) L Weeks, 259 U 
j Rohe , Fraehlke 365 F Sup 
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that full due process was not required to recall a resernst to active 
duty. In its decision, the court stated 

To par8phime the p n ~ e i p l e ,  due prucem must be tahred t o  the contextval 
background and the necessities of the sifualmn. Thus. military personnel 
are not m a po~irmn to evoke the aame range of nghts enjoyed by 
ClVl l lanl  121 

Only one court to date has chosen to consider the possibility of 
personal injury creating a fundamental right at  the administrative 
hearing. In the Bland case, the D.C. Circuit did not question the 
procedures followed far eliminatian,'z~ but did challenge the"right 
of the service to introduce the element of punishment or 'labeling' 
into the involuntary separation, by characterizing the discharge 
d e r ~ g a t o r i l y . " ~ ~ ~  Because of the stigmatic effect of the discharge, 
the court would apply the "strict Bcrutinv" test and require full due 
process rights.12' 

However, even the D.C. Circuit chose to make its broad 
pronouncements by way of dicta only. No court has specifically 
ruled that the regulations governing administrative discharges are 
constitutionally deficient. And with the exception of the D.C. Cir- 
cuit, no court has chosen to address the issue of balancing the 
respective interests in the specific situation. 

At present, the tests the federal courts are willing to utilize when 
evaluating administrative discharges are not consistent. Ap- 
parently military status per se is not enough to constitute a "fun- 
damental" right, and most courts are reluctant to "bridge the gap" 
by subjecting all administrative sanctions to the full panoply of 
due process rights, However, the courts appear to have embraced a 
general sense of justice andfairplay,l'6andtherefore have beenin- 
clined to grant relief to the military petitioner where the 
proceedings disclose some element of fundamental 

Is1368 F Supp at 119 citing O M ~ a r a  V. Zebrowslv, 441 F.2d 1086 13d Cir. 1913) 
IB2This would be aloglcal c o n c l u ~ i ~ n  because ' status" p e r m s  not sfundsmentsl 

ia293 F 2d ~f 668 
%*Id The "mm scrutiny" test 18 a t w ~ p a r t  test. There must be a "compelling 

governmentalIntere.r." andno alternativewayto accomplish theendresultwitha 
lesser burden on the can~firvtionally protected acfiwlty The D C Circuit addresaed 
both parts of the test "~ese lnous lydovbf tha t ths  ConJhtutionrauldcondanethe 
~nflictian of such nuurg, m the s e r m e  of an interest 10 relatirely weak " The court 
uent an ta mstmgmsh the military situation from Oirene by the fact that the 
m ~ h t a r y  could accomplish the mme resvitwithovt m u n g  B derogatory discharge 

nght 

"Smalkm s w i o  note 30, at 9 
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In  this respect, the decisions seem to have carved an exception to 
the general balancing of interests test. 

IV. CONCLUSION 
At the present time, there is no constitutional requirement that  

a n  absolute right of confrontation and croseexamination be ai- 
forded a military respondent at  a n  admmstrative discharge hear. 
ing, and it is unlikely that such a requirement will be affixed by the 
courts i n  the near future. The rationale for this conclusion stems 
from the fact tha t  military s t a t u  per se has  not been traditionally 
found by the courts to be a "fundamental" right: and absent such a 
fundamental right, militarynecessitywill prevail unless thereis no 
rational basis far the regulations. 

However. there is emerging judicial support for the argument 
tha t  the quantum of injury attaching to a n  undesirable discharge 
places the "unfitness" actionin therealm ofstrict judicialscrutiny 
The injury argument has  led mme writers to argue that full due 
process nghts  should be afforded a military respondent where 
serious injury could result from the issuance of a n  undesirable dis- 
charge. But at  the present time, only a small minonty ofthe courts 
has  accepted this position. The U.S. Court of Appeals for the Dis- 
trict of Columbia has  indicated that the "unfitness" action should 
be subject ta stnct judicial scrutiny, but it did so by way of dicta 
only, folloulng theleadofthedissentingapinmns of Justices Black 
and  Douglas in Greene u. McElroy. The great majority of cases 
granting rehef to respondents in administrative elimination ac- 
tions has  involved situations where thecovernment hadcontrolof 
either witnesses or documentary evidence, and refused to make it 
available to  the respondent. In  deciding these cases, the courts 
have displayed a greater concern for the fact that  the Government 

"'A r e i i e u  of the case8 indicates that some mfaimesi; has been prerenf uher  
relief has been granted to the peoimner See Greena I ZlcElroi 160 U 5 4'4 (19591 
(use ofclasnfiedrnarenal not available 10 defenaei. Bland L Cannall? 1Y3F 2d8i2 
(D C Cir 1961, and Daiis , Stahr 293 F i d  860 1D C Cir 1961) ruee of  classified 
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abused a superior position than the broad constitutional question. 
The fact tha t  a majority ofthe courts h a s  either avoided the con. 

stitutional issue or has  narrowly ruled on the individual facts in- 
dicates a general reluctance to either establish a n  absolute right or 
deny the very existence of a l ight to confrontatmn and CIOGS- 
examination. Rather, the courts have looked a t  administrative 
proceedings with the idea tha t  a fundamental sense of justice and 
fair play should prevail. Thusit  appears that  a militaryrespondent 
has  a t leas ta l imnednght  ofconfrontation andcross-examination. 
Under this limited right, if a wtness  or documentary evidence is 
under the control of the Government, and the Government intends 
to make use of it, then the concept of "fundamental fairness" will 
require the Government to make the witness or evidence available 
to  the respondent. However. if the mitness cannot be produced 
because of lack of subpoena powers, then the Government will not 
be precluded from using the best evidence available 

Although the constitutmnal issue is by no means dead, there has  
been a general reluctance on the part of the courts to adjudicate it, 
and  i n  recent years, there has  been little mtiwty in the area. For all 
practical purpo~es,  the lack of absolute confrontation and cross- 
examination rights is  not a material flaw in the administrative 
process. and the issue should be put to rest. Although the "fun- 
damental fairness" doctrine is  not the most ideal safeguard from a 
respondenfs point of view (because of the fact that  "fairness" is  a 
somewhat vague guideline compared to a clearcut rule af absolute. 
1y requinng the presence ofarequestedw~tness),  nevertheless. i tre- 
quires the availability to both sides of whatever evidence 1s con- 
sidered at  the hearing, and in this sense both sides are on a n  equal 
foonng. 

In  general, equityat a n  adm~nistrati~,.ehearingis determinednot 
by the nature of the regulations themselves, but rather by how the 
regulations are used Therefore. the greatest weakness i n  the ad. 
ministrative discharge area 1s not a deficiency In the respondent's 
nghts.  but rather the opportunity to abuse the spirit of the law 
through a n  "unfair" board heanng. In  this respect. more attention 
should be placed oneducat,ngcommandersIn the properuseofthe 
discharge action. which if accomplished. should alleviate much of 
the cnticism 
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