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I. INTRODUCTION

The Congress of the United States currently is engaged in the
most cumprehensive and thorough effort ever undertaken torevise,
reorgamze and recodify the nation's federal criminal laws. The
revision began in 1966 when Congress created the National Com-
mission on Reform of the Federal Penal Laws to review existing
federal criminal statutes and to recommend legislation for im-
proving the federal criminal justice system. The Commission sub-
mitted its report and recommendations to Congress in 1971 and
soon thereafter Congress commenced hearings on federal criminal
law reform.

In rewriting the country’s criminal statutes, Congress has con-
sidered the recommendations of the Commission, as well as hun-
dreds of additional proposals for change submitted by interested
parties throughout the country. Now, after years of study and
many months of congressional hearings, a new federal criminal
code has been drafted and is being considered by members of Con-
gress in the form of legislation entitled the “Criminal Justice
Reform Act of 1975.1

The proposed Act stands as a detailed compendium of criminal
law reform measures and represents an endeavor on the part of
Congress to establish a complete federal criminal code within title
18 of the United States Code. In addition, the recommended legisla-

1 8. 1, 94th Cong., 1st Sess (1975 hereinafter cited as the Criminal Justice Reform
Act of 1975]. The proposed Criminal Justice Reform Act of 1975 was introduced in
the Senate by Senators McClellan, Hruska, Bayh, Eastland, Fong, Griffin,
Mansfield, Moss, Scott, Taft and Tower on January 15, 1975 and referred to the
Senate Committee on the Judiciary. The same Act was introduced in the House of
Representatives on February 27, 1975 by Representative Wiggins and was referred
ta the Committee on the Judiciary. H.R. 3907, 94th Cong., Ist Sess (1975). The
Criminsl Tustion Retonm Act of 1975 s an anaonidod carcion st tha Fotrel Ocmm
Code Reform Act of 1973 introduced in the Senate on January 4, 1973 a8 S.1. See S. 1.
93d Cong., 1st Sess. (1973).
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tion also contains many novel provisions and innovative reforms.2
One of the exciting new changes included in the revised codeis a set
of provisions providing for extraterritorial application of the
federal criminal laws.? Under the new extraterritorial provisions,
the jurisdiction of the federal judiciary will be expanded to permit
federal courts to try cases involving American citizens who commit
criminal offenses in foreign countries.

The need for applying federal criminal laws overseas has become
increasingly apparent in recent years, as the number of American
citizens living and travelling abroad has increased significantly*
and as the number of criminal offenses involving Americans
abroad has grown dramatically. Unfortunately, current United
States Code provisions, as a general rule, do not permit federal
courts to exercise jurisdiction over Americans living and travelling
outside of the United States. Because the federal courts usually do
not have jurisdiction over Americans in foreign countries, most
federal crimes committed by American citizens overseas cannotbe
prosecuted in the United States. To correct this anomaly, special
provisions providing for the application of federal laws outside the

2 See generally Brown & Schwartz, New Federal Code Is Submitted, 56 A.B.AJ. 844
(1970). See also Hearings on the Report of the National Commission on Reform of
the Federal Criminal! Code Before the Subcomm. on Criminal Laws and Procedures
of the Senate Comm. on the Judiciary, 92d Cong., st Sess., pt. I, at 33 (1971}
[hereinafter cited as Hearings).

8. 1, 94th Cong., 1st Sess.§ 204(1975). See H.R. 3907, 84th Cong., lst Sess. § 204
(1875}

‘ TABLE 1. United Statee Population Living Abroad: 1350-1370
Type 1972 1960 1930
US. civiaan population abroac! 580,560

Fodera. civilian employse
Dependents of Feders, employees
Armed Forces
Federal civizan employees
Crews of merchant vessels
Other citizens.
Armed Forees

*Excludes U3, citizens temporarily abroad on private business, travel, etc. Such peraors were enumerated et
cheir usual place of residence in the United States ae sbsent members of their own householda,

*Based on 20-percenc eample of reports received. Excludes other citizens. "

"Representa U.S. citizens abroad for extended period and their family membvers. Since chis population waa
enumerated on & voluntary basis, ita coverage is probabiy less complete than that of other categories of
Americans abroad.

“Based partially on cabulahona orovided by Department of Defense.

U.8. BUREAU OF THE CENSUS, CENSUS OF POPULATION: 1970, SUBJECT REPORTS, FINAL
R £PORT PC(2)-10A, AMERICANS LIVING ABROAD vii (1973)

4
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territorial limits of the United States are included in the proposals
to reform the federal criminal code.

Enactment of the proposed provisions providing for application
of the federal criminal code overseas will greatly improve the ad-
ministration of justice within the federal systemn. One advantage to
the new legislation is that serious crimes committed by American
citizens outside the territorial limits of the United States will be
subject to prosecution in federal district courts.> A further advan-
tage isthat Americans tried in federal courts for committing crimes
overseas will be entitled to constitutional protections and
safeguards which would be denied them if they were tried in foreign
courts.® In addition, the proposed provisions will eliminate incon-
sistencies in the application of the federal criminal laws overseas’
and should do away with many of the difficulties experienced by
American judges in determining which federal criminal statutes
Congress intended to be applied outside the territorial limits of the
United States.?

While there are numerous advantages to the extraterritorial
legislation proposed, there also are some disadvantages. One ma-
jor disadvantage in the proposed legislation isits failure to provide
means for enforcement of federal criminal laws beyond the bound-
aries of the United States.® A further disadvantage, and onenot yet
discussed in the public hearings held on the new federal criminal
code, concerns the impact of the extraterritorial application of

¢ Note, Extraterritorial Jurisdiction - Criminal Law - Extraterritorial Reach of
Proposed Federal Criminal Code - Government Employees Abroad - Conduct En-
dangering Certain Interests of the United States - Section 208 of the Proposed New
Federal Criminal Code, National Commission on Reform of Federal Criminal Laws,
Final Report, 13 Harv. INTL LJ. 346, 355 (1972) [hereinafier cited as Ex-
traterritorial Jurisdiction]. See Reid v. Covert, 334 U.S, 1, 5-14 (1957,

® Extraterritorial Jurisdiction, supra note 3, at 362.

7 WORKING PAPERS OF THE NATIONAL COMMISSION ON REFORM OF THE FEDERAL
CRIMINAL CODE 72(1971)[hereinafter cited as W ORKING PAPERS |. See Hearings, supra
note 2, pt. I1I, subpt. D, at 3159,

& WORKING PAPERS, supra note 7, at 71.

¢ Extraterritorial Jurisdiction, supra note 5, at 35559, A related disadvantage con-
cerna the existence of extradition treaties and the failure of the legislation to deal
with existing treaty provisions which will hinder successful enforcement of federal
law in foreign countries. For a discussion of this problem see Hearings, supraniote 2,
pt. X, at 7419-25,
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federal law on the operation of the military criminal justice system
overseas.:®

Most certainly, enactment of the proposed legislation providing
for extraterritorial jurisdiction will have a significant impact on
the administration of military justice outside the United States.
First, the return of substantial numbers of American soldiers
assigned overseas to the United States for prosecution of nonser-
vice connected offenses will create major logistical problems for the
military system. Secondly, the necessity of having to process re-
quests from civilian authorities for assistance in the investigation
of civilian and nonservice connected offenses will place substantial
burdens on the armed services, in addition to raising questions con-
cerning the use of military personnel to enforce civil laws overseas.

Because of the importance of maintaining discipline among
American soldiers assigned outside of the United States, and in
view of the reduction in the number of armed forces personnel
stationed abroad, any limitation on the exercise of military
jurisdiction overseas and any use of military personnel by civilian
authorities to investigate civilian offenses committed overseas
should be considered carefully. Under the legislation presently
proposed, the potential for misuse of military investigatory per-
sonnel by civilian authorities and the return to the United States of
substantial numbers of American servicemen for prosecution are
realistic possibilities. In order to avoid problems in these areas,
Congress must expand the provisions of the proposed legislation to
permit the military to exercise jurisdiction over nonservice con-
nected offenses committed by its members overseas, and expressly

1¢ Sectione 204(g) and 205ia)(3) of the Criminal Justice Reform Act of 1975 provide
for the continued operation of the military eriminal justice system overseas. Section
204(g) contains a new military exception clause not found in any of the previous ex-
traterritorial provisions submitted to the Congress. No explanation exists as to why
the military exception clause was included in this version of section 204(g). The only
comment made in the hearings prior to the addition of the military exception clause
to section 204(g} was the following:

Sluppose that  serviceman in Capar were o 1ape 8 Japanese . Unider the propased section ofox
srateriodal jurisdiction e U coud say that 16in the United
States, [magine, howe\er the aprear b woud develcp i hat serviceman found “not
Buiity” or tc receive a sencenee. T asadrion of extreserehcral hndiion Codet i cr
camstanse woulc anly serve to rub salt in diglomatic wounds.

Report of the American Bar A Section of I ! Law’s C¢ it
on International Criminal Jurisdiction, Hearings, supra note 2, pt. X, at 7415, Itis
doubtful that this one statement caused the drafters to add the military exception
clause to section 204(g)

Other than the above statement, nothing has been published in the hearings con-
cerning the impact of extraterritorial jurisdiction on the administration of military
justice overseas.

6
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authorize military personnel to investigate federal offenses in-
volving American civilians in foreign countries.

This article recommends that several changes be made in the
proposed federal criminal code. The changes suggested are consist-
ent with the purpose of reforming the federal criminal laws and
tend to supplement the present proposals. To fully comprehend the
significance of the recommended changes, it is important to un-
derstand the need for extraterritorial application of the federal law
and the type of extraterritorial jurisdiction legislation presently be-
ing considered by the Congress. In addition, it is necessary to ex-
amine the effect of the proposed provisions on the administration
of military criminal justice overseas and the nature of existing
legislation denying civilian authorities the use of military per-
sonnel for civilian law enforcement purposes. After reviewing
these matters, the weaknesses in proposed extraterritorial jurisdic-
tion legislation will be discussed and ways of strengthening the
legislation will be suggested.

II. FEDERAL CRIMINAL LAW REFORMS

A. THE GROWTH OF THE FEDERAL
CRIMINAL LAW

Defining federal criminal offenses and prescribing procedural
rights guaranteed by the Constitution to those accused of violating
the federal law has been a responsibility assumed by the Congress
since the founding of the United States in 1789. Indeed, it was soon
after the ratification of the Constitution that the First Congress of
the United States passed the Crimes Act of 1790.1* Under the
prow51ons of this Act, 19 offenses including treason, murder,
piracy, bnbery, forgery, larceny, and obstruction of process were
made crimes against the United States. Also underthe Act, persons
charged with committing such crimes were guaranteed the right to
a copy of the indictment, the right to a list of the jury and witnesses,
the right to stand mute, and the right in capital cases to compel the
attendance of witnesses,

Since the passage of the Crimes Act, Congress has respondedtoa
growing society’s continuing need for greater protection by enact-
ing numerous criminal statutes. The Crimes Act of 1790 contained
19 criminal offenses. Today it is estimated that well over 2500

1 Act of April 30, 1790, ch. 9, 1 Stat. 112, The purpose of this early statute was to
define acts of misconduct that could be tried by the federal courts and toidentify im-
portant procedural rights guaranteed to persons accused of violating the provisions
of the statute.
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criminal offenses are contained in the Statutes at Large.'? These
figures represent not only an expansion in the number of offenses
made punishable under the federal law, but they also reflect a sub-
stantial increase in the exercise of federal jurisdiction over
criminal offenses as well as a significant growth in the complexity
of the federal criminal laws.

The complexity is attributable largely to the manner in which
Congress has enacted proscriptive legislation. Traditionally, Con-
gress enacts criminal statutes on an ad hoc basis responding to the
need-of the moment without regard for existing legislation or con-
cern for grouping criminal laws together in one section of the
federal code.>3 The lack of a rational approach to the enactment of
criminal laws and the absence of legislative craftsmanship have
resulted in a great amount of duplication and contradiction in the
federal statutes. In addition, Congress’ failure torepeal antiquated
laws, along with the judiciary’s development of federal criminal
law on a case-by-case basis, has contributed further to the con-
fugion.'

B. PAST EFFORTS AT REFORM

On three previous occasions, in 1877, 1909 and 1948, Congress
attempted to reform the federal statutes.!* The primary purpose of
these early efforts at reform was to consolidate the federal statutes

i2 See Act of June 25, 1948, ch. 645, tit. 18, 82 Stat. 683, which lists 2424 crimes. This

figure does not include those crimes included in other titles of the United States

Code.

13 The current Federa crmme. law demon:
deveiopmer:z. Obsclere statutes clutter i
wrace and foreign-commissioned pirac:
necessity in the 1977's,

Importact criminal stetutes are scattered lhmuzhnul e various tites of tae Unised Statss

Code. . [Rlelease of restricted deta under ! bya of

treason or sabotage—is found in Litle 42, -ted “The Public Health and Welfare.” Aucmhhvackmg

& capital offense, is found in title 4¢. Transportation. Tke ciminal iaws concernicg the salc or posaee

sion of narcotics and other dangerous drugs are buried in the regulatcry provisions o 1, Foodand

Drugs. Similar.y, the feicny ps fF 2 the
Internal Revenue Code

Subs:anzially similar offenses are

v Gozens of statutes that cover the

e in numerous instances the effects of this haphazard
dtle 18 .. Whatever reascns existed for [siave
the 19th or 20th centuries, they are cf dubious

ot vateis Forexample toerease Lol
appearing in biies covering such
161 Forege Relaions e 33, ana Leter

lerate such & widespread
tutes 2overing basically the

listing of essencially similar crimina offenses. Such a prelifer:
erse Leads inevitakly to confiicts. neonsistencies, ané conf

Testimony of Hon, John N, Mitchell, Attorney General of the United States

Hearings, supra note 2, pt. 1, at 17.

+ See Hearings, supra note 2, pt. I, at 16,

* Act of March 3, 1873, ch. 241,17 Stat. 579: Act of June 20, 1874, ¢h. 333, 18 Stat. 113,

Actof Feb, 18,1875.ch. 80, 15 Stat. 316; Act of Feb. 27, 1877, ch. 69, 19 Stat. 240 (in the

8
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and to eliminate inconsistent and obsolete provisions. None of the
major reforms, however, involved substantive or innovative
change.1®

In spite of these reforms, the federal criminal laws remain con-
fused and disorganized. “Important criminal statutes are scattered
throughout the varioustitles of the United States Code....[and s]ub-
stantially similar offenses are covered by a multiplicity of
statutes.”!” Moreover, contradictory provisions still exist.’* While
some of the duplication and confusion has been introduced into the
Code since the 1948 revision, much of it is of longstanding duration,
simply having been overlooked in previous reforms.!® All of this
has led one commentator to conclude that the United States federal
criminal code is nothing more than “a patchwork of ad hoc efforts
to improve 19th century justice,”20

C. NATIONAL COMMISSION ON REFORM OF
THE FEDERAL PENAL LAW

Recognizing the great need for reform and aware that the federal
law had not been overhauled substantially in almost 200 years,
Congress in 1966 created the National Commission to Reform the

preparation of the Revised Statutes of the United States); Act of Mar. 4,1909, ch. 321,
35 Stat. 1088; Act of Jun, 25, 1948, ch, 645, 62 Stat. 683,
The 1943 ded torevise, codify, and iaw, title 18 of the United Stau
Code, which wae entited, “Crimes and Criminal Frosedura- The 1946 evieion was what 1o name
implies—a mere pullirg together of many of the disparate criminal statutes enacted over the years,
come elimination of incansistenciss, and a reenactment of these statutes in a simple alphabeical
arrangement from aircraft and animals to treason anc white slave traffic. Thus in most respects the t-
tle 18 codification avoided any substantive change ot innovation.
Testimony of Hon, John N. Mitchell, Attorney General of the United States,
Hearings, supra note 2, pt. I, at 16. See McClellan, Codification, Reform, and Revi-
sion: The Challenge of ¢ Modern Federal Criminal Code,1971 DUKE L.J. 683, 672-85
See also Note, Piggyback Jurisdiction in the Proposed Federal Criminal Code, 81
YaLE L.J. 1209 n.1 (1972).
6 Hearings, supra note 2, pt. I, at 16,
T Id atl7.
For example, 16 UG, 1111 dealt with homicide wihin the apecisi marisime and teritorial jurisdic
tion, and 18 U3.C. §751 deals with
il provisions deal with the same basic iscondues the repetition it reqsired nnly becauee :here is
more than one basis for federal Jurisdiction over such misconduct
FINALREPORT OF THE NATIONAL COMMISSION ONREFORM OF FEDERAL CRIMINALLAWS
12 (1971) [hereinafter cited as FINAL REPORT]
¢ Hearings, supra note 2, pt. I, at 17
15 The exiening so-called Code is a partial compendium of obaolete and arbitrary provisions, chaotic in its
sentencing and at least & century out-of-date with respect to the diviaion of reaponsibility between the
Zederal government and the States as tegaxds law enforcement.

Statement of Prof, Louis B. Schwartz, Director, National Commission on Reform of
Federal Criminal Laws, Hearings, supra note 2, pt. I, at 108
# Id. at 16,
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Federal Penal Laws.?: The Commission’s membership was bipar-
tisan and its purpose was to make recommendations for improving
the federal criminal justice system.?? The duties of the Commission
were defined specifically:
[To] make a full and complete review and study of the statutory and case
law of the United States which constitutes the federal system of eriminal
justice for the purpose of formulating and recommending to the Congress
legislation which would improve the federal system of criminal justice. It
shall be the further duty of the Cq ion to make dations for
revision and recodification of the eriminal laws of the United States. in-
cluding the repeal of unnecessary or undesirable statutes and such changes
in the penal structure, as the Commission may feel better serve the ends of
justice.?>
Thus, the National Commission was given complete authority to
review and recommend changes to all aspects of the federal
criminal justice system.

When the Commission met, it decided to devote itself primarily to
the task of reforming the federal substantive criminal law.2* After
three years of investigation, research and study the Commission
published a Study Draft of its conclusions and recommendations.
Five thousand copies of the Study Draft and Working Papers were
circulated among congressional committees, elected public of-
ficials, federal judges, law professors and private attorneys for
their comments and recommendations.?® After evaluating the
responses and making suggested changes, the Commission
published its Final Report and submitted the Report to the Presi-
dent and Congress in January 1971.27

The Commission’s Final Report and Working Papers have
provided the Congress with the result of extensive research and
some thoughtful recommendations for reform. The Senate Subcom-
mittee on Criminal Law and Procedures has been holding hearings
on the Final Report and its recommendations for the last four
years, using the Report and the recommendations as the basis for
revising and improving the federal criminal law system. If the
recommendations contained in the Commission’s Final Report are

2 Act of Nov. 8, 1966, Pub. L. No. 89-801, 80 Stat. 1516 as amended, Act of Jul. &
1969, Pub. L. No. 91-39, 83 Stat. 44,

3 Id. § 20b).

21d.§3

¢ FINAL REPORT. supra note 17, at xi,

2 NATIONAL COMMISSION ON REFORM OF FEDERAL CRIMINAL LAWS. STUDY DRAFTOF A
NEw FEDERAL CRIMINAL CODE (1970) {hereinafter cited as STUDY DRAFT]

Fixal REFORT. supra note 17, at xii n.2.

4" Id. ati. The Fina! Report was submitted to the President and Congress pursuant to
section & of the Act of Nov. 5. 1966,

10
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enacted into law, monumental change in the federal criminal
justice system and a considerable expansion in the scope of federal
jurisdiction will occur.

D. EXTRATERRITORIAL JURISDICTION
PROPOSED

One of the innovative proposals included in the Commission’s
Final Report is a provision for extraterritorial application of the
federal criminal code.? It was the opinion of the Commission that
the federal law should be applicable to certain criminal offenses
committed overseas, since presently many Americans who commit
federal crimes in foreign countries cannot be prosecuted in the Uni-
ted States.??

Because of Congress’ failure to enact a statute setting forth “a
clear and simple statement of the circumstances under which the
federal government will prosecute crimes committed abroad,”3 the
judiciary has assumed the responsibility for defining when
criminal offenses committed overseas are subject to the jurisdiction
of the federal courts.3! As a result, most of the law concerning the
application of federal statutes outside the boundaries of the United
States has been developed on a case-by-case basis. To eliminate the
confusion created by the judiciary’s piecemeal approach to the
problem of extraterritorial application of federal statutes, the Com-
mission proposed legislation which would explicitly provide for ex-
traterritorial jurisdiction.

The Commission’s recommendations concernirig extraterritorial
jurisdiction have been well received, and have been included as
part of the proposed Federal Criminal Code Reform Act of 1975.52
This expansion of federal law is necessary and it is certain that
some form of extraterritorial jurisdiction legislation will be enacted
into law when reform of the federal criminal laws is completed.

28 FINALREPORT, supra note 17, at 21, See notes 160 1 75 and accompanying textinfra
for a discussion of the National Ci issi d itorial
jurisdiction provision.

28 See WORKING PAPERS, supra note 7, at xxxi:

The following are siriking exampies of situations not presenily covered by federal law, but reached
under the proposed redefinition of federa! extratarrierial juriediciton: a) murdsr of an American am-
bassador by his wife or a member of his statf, eerviceman

nd o assault by an American in Antarctica o in sp

2 Extraterritorial Jurisdiction, supra note 5, at 348-49. See Section I11.D. infrefora
discuasion of the difficulties experienced by federal judges in deciding whether par.
ticular statutes should be applied extraterritorially

1 FINALREPORT, supra note 17, at 22. See also Extraterritorial Jurisdiction, supra
note 5, at 348-49.

32 8. 1, 94th Cong., 1st Sess. §204 (1975); H.R. 3307, 94th Cong., 1st Sess. §204(1975).

11
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III. THE NEED FOR EXTRATERRITORIAL
APPLICATION OF THE
FEDERAL PENAL CODE

The Commission’s decision to recommend extraterritorial
application of the federal criminal laws was based on four factors:
(1) the increased involvement of Americans in international af-
fairs; (2) the inability of the federal courts to exercise jurisdiction
over many American-related offenses committed overseas; (3) the
difficulty experienced by federal judges in deciding which federal
statutes can be applied extraterritorially; and (4) the limiting effect
of Supreme Court decisions denying the military court-martial
jurisdiction over American civilians accompanying the armed
forces overseas. While each of these factors is important, it was the
combination of the factors that convinced the Commission that
provisions for extraterritorial jurisdiction should be included in
any reform of the federal criminal laws,

A. EXPANSION OF AMERICAN
INTERESTS ABROAD

The first factor considered by the National Commission was the
proliferation of American interests abroad. The twentieth century
has seen a substantial increase in the involvement of the United
States in international affairs; not only has the amount of
American investment and trade with foreign nations grown
tremendously since the turn of the century, but also the number of
Americans travelling and living overseas has increased
significantly.3 The great expansion of American interests
throughout the world has swelled the number of Americans living
outside the boundaries of the United States to over 1,750,000.2¢ Un-
fortunately the development of American interests abroad has
been accompanied by a substantial increase in the amount of crime
committed by American citizens overseas. According to figures
compiled by the Department of State, the number of Americans un-
der detention in foreign countries on drug charges alene increased
from 142 in 1969 to 1,361 in 1975.25 The exceptional growth in
American crime abroad has caused the Government increasing
concern and is one of the factors the Commission considered in

3 See note 4 supra.

= Id.

3 United States Department of State memorandum, Americans Arrested and Under
Detention Abroad on Drug Charges, Mar. 10, 1975, on file at the United States
Department of State,

12
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recommending that the federal laws be given extraterritorial
application

B. THE LIMITED REACH OF
THE FEDERAL LAW

Another factor considered by the National Commission in
evaluating the need for extraterritorial jurisdiction was the
number of American citizens overseas who are beyond the reach of
the few federal statutes which specifically apply to Americans out-
side the territorial limits of the United States.?” For example,
Status of Forces Agreements which permit the United States to ex-
ercise jurisdiction over Americans serving with and accompanying
the armed forces overseas do not apply to other American civilians
living outside of the United States.

An example of a Status of Forces Agreement is the North Atlan-
tic Treaty Organization Status of Forces Agreement (NATO
8OFA),* which authorizes the United States to exercise federal
criminal jurisdiction over soldiers, civilian employees of the armed
forces and dependents serving in host North Atlantic Treaty
Organization countries. Under the provisions of the NATO SOFA,
any American serviceman, civilian employee of the armed services,
or dependent who commits a crime in a host country can be
prosecuted in a federal court, if the crime is punishable under the
laws of the United States and is not punishable under the laws of

38 STUDY DRAFT, supra note 25, at xxxi. See Extraterritorial Jurisdiction, supra note
5, at 348,

27 STUDY DRAFT, supra note 27, at xxxi.

3 Agreement Between the Parties to the North Atlantic Treaty Regarding the
Status of Forces, 19 June 1951, 4 U.S.T. 1792, T.LA.S. 2846, 199 UN.T S, 67
[hereinafter cited as NATO SOFA] See North Atlantic Treaty Between the United
States of America and Other Governments, 4 April 1949, 68 Stat. 2241, T.1.A.S. 1964,
34 UNT.S. 243. See also Re, The NATO Status of Forces Agreement and Inter.
national Law, Nw. U.L. REV. 349, 350 (1950) [hereinafter cited as Re]. The purpose of
the NATO Status of Forces Agreement was:

[To eatablish and set forth the terms and canditions that will determine the rights, duties, and

privileges and i

country, both of which countries are parties to the agreement.
Re, id. at 352. The Agreement was signed by the United States in London on June 19,
1951 and was ratified by the Senate on July 15, 1953 by a vote of 72 to 15. 99 CONG.
REC. 8837-38 (1953). See also Schwartz, International Law and the NATO Status of
Forces Agreement, 53 CoL. L. Rev, 1081 (1933).
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the host country.? Where the offense is punishable under the laws
of both the host country and the United States, the United States
can try the offender by court-martial if the host country waives its
right to try him.+

American civilians in foreign countries, who are not military
dependents or civilian employees of the armed forces, however, are
not and never have been subject to the provisions of Status of
Forces Agreements. Hence, they are not amenable to the jurisdic-
tion of the federal courts under such agreements, and cannot be
prosecuted by federal authorities for crimes committed abroad.

In 1957 the constitutionality of the Uniform Code of Military
Justice and NATO SOFA provisions permitting the United States
to exercise court-martial jurisdiction over civilian employees of the
armed forces and their dependents was challenged in the United
States Supreme Court. The Court ruled that the provisions con-
tained in the Uniform Code and NATO SOFA giving the military
authority to try civilian employees or their dependents by court-
martial for erimes committed overseas were unconstitutional.*! In
soruling, the Court limited the exercise of federal jurisdiction under
the provisions of the Uniform Code and Status of Forces
Agreements, and expanded the number of American civilians
overseas who are beyond the reach of the federal law. As aresultof
the Court’s decision in this and similar cases, civilian employees of
the armed forces, their dependents and the dependents of serv-
icemen, charged with capital and noncapital offenses can no
longer be prosecuted by federal authorities under the provisions of
Status of Forces Agreements and the Uniform Code for crimes com-
mitted in foreign countries.*?

2 Article V11, paragraph 3{a) of the NATO Status of Forces Agreement provides
that a Sending State has primary jurisdiction over:
ii1 offenses so.ely against the property or security of that tate, ov offenses solely against the person or
property of ancther member of the foree ar civilian component of that state or of a cependent, i
offenses arising out of any act or orueeion done 1n the performance of official duty
See Mills, O’Cailahan Overseas: A of Military Jurisd: n Ouer
Seruvicemen’s Non-Service Related Crimes Abroad, 41 FORDHAM L. REV. 325, 336-38
(1972) [hereinafter cited as Mills]. Cf. Army Reg. No. 27-51, para. 4 (7 Nov. 1975)
which provides in part that:
A friendly foreign force has the right Lo exercise ;urisdiction in the United States over offenses com:
mitted by :ts members which are pun:shable by ite law but no by the law of the United States or by the
.aw of any pelitical subdvisicn thereo?.

In addition the Regulation provides for the exercise of concurrent jurisdiction, the
exercise of primary jurisdiction, and the waiver of primary jurisdiction by the Uni-
ted States.

+NATO SOFA, art. VII, § 3(c).

+:See Reid v. Covert, 354 U.S. 1, 15-18 & 15 nn. 29-30.

+28ee generally Section UILD. infra.

14
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While it is true that American civilians, including civilian
employees of the armed forces and dependents, always can be
prosecuted by foreign authorities for criminal offenses committed
within the jurisdictional limits of a foreign nation, it is also true
that host countries often are reluctant to prosecute American
offenders when the offense involves only American interests or
American citizens.** Because the host country is in no way con-
nected or associated with the crime, thereis little motivation for the
foreign nation to exercise its right to prosecute and accept the
burden of trying the offense or the offender.44 As a general rule, in
such situations the offender is not tried and the offense goes un-
punished.$5

Even in instances where the host country is desirous of
prosecuting an American criminal, it may be precluded from doing
30 where the offender is entitled to diplomatic immunity. Under
recognized principles of international law, the privilege of
diplomatic immunity is extended to ambassadors, their families
and their servants.6 In addition, an ambassador’s subordinates
are entitled to immunity for criminal offenses committed while
performing official duties.*” The extension of diplomaticimmunity
to an ambassador and those accompanying him is automaticupon
the establishment of an embassy in another nation;*® it is not
dependent upon the law of any particular country, but ratherisbas-
ed on the law of nations*® and is given to insure that governments
are not “hampered in their foreign relations by arrest or harass-
ment of, or interference with, their diplomatic representatives.”s

Under the doctrine of diplomatic immunity, United States am-
bassadors and their families and staffs are immune from prosecu-

3 See STUDY DRAFT, supra note 25, at xxxi. See also FINALREPORT, supre note 17, at
22,

+ STUDY DRAFT, supra note 25, at xxxi.
+ Id,

 See, e.g, 22 U.8.C. §252 (1870) which provides that:

Whenever any writ or process is sued out or prosecuted by any person in any court of the United
States, or of a State, or by any judge or justice, whereby the pereor. of any ambaasador or public mirister
of any foreign prince or State, authorized and received as such by the President, ar any domestic or
domestic servant of any suca minister, is arrested hie gooda or
seized, or auached, such writ or process shall be deemed void.

47 Carrera v. Carrera, 174 F.2d 496, 498 (D.D.C. 1949) (domestic servant to
Czechoslovakian Embassy in United States entitled to diplomatic immunity), See
Gomment, Immunities of Diplomatic Officers, 21 Y ALEL.J. 392 1937); RecentCace,
27 Harv.L. REV. 489 (191

«* Holbrook v. Henderson 4 Standf. 619 (N.Y. Super. Ct. 1851)

+ See id,

5 United States ex rel, Casanova v, Fitzpatrick, 214 F. Supp. 425, 428 (SD.N.Y,
1963) (resident member of Staff of the Permanent Mission of Cuba to the United

15
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tion for criminal offenses committed in the nations in which they
are serving. Since such offenses are also generally beyond the
reach of federal law,3* and thus not subject to prosecution within
the United States, it is possible that an offender with diplomaticim-
munity can escape punishment for a serious crime committed
overseas.

Similarly when offenses are committed in an area over which no
country exercises jurisdiction, the offender may never be subjectto
prosecution, Examples of crimes of this type are offenses com-
mitted in outer space,52 on oil derricks located out at sea,>? or on
floating icebergs.?* Where crimes have been committed in places
over which no nation has jurisdiction, the federal courts have had
difficulty determining whether they have jurisdiction to try the
offense and the offender.

One case illustrating the problems courts experience in this area
is United States v. Escamilla,?® in which the issue was whether the
federal jurisdiction of the United States extended to an ice island
floating in the Arctic Circle. In Escamilla the defendant was con-
victed of involuntary manslaughter for an offense committed on
“Fletcher’s Ice Island T-3, an unclaimed island of ice in the Arctic
Ocean,”* while he was employed by the General Motors Defense
Research Laboratory. The island had been occupied by the United
States Government since 1952 and used as a research station.

Although the defendant challenged the jurisdiction of the federal
district court to try him for the offense with which he was charged,
his motion was denied. He appealed his conviction to the Court of
Appeals for the Fourth Circuit alleging, among other matters, that
“[tThe district court was in error when it ruled that the special
fiaritime 04 territorial jurisdiction of the United States extended

Nations charged with conspiracy to commit sabotage i.eld notentitled to diplomu
immunity!,

*ISTUDY DRAFY, supra note 25, at 20, FINAL REPORT, supranote 17, at 22. But see Uni-
ted States v. Erdos, 474 F.2d 157 (4th Cir. 19731 (senior diplomaticofficial servingin
the American Embassy in the new Republic of Equatorial Guinea convicted in
federal court for criminal offense committed within a diplomatic compound:

"2 See Grove, Criminal Jurisdiction in Outer Space, 8 INTLLAW 313(1972), See also
STUDY DRAFT. supra note 25, at xxxi; FINAL REPORT supra note 17. at 22; Brown &
Schwartz. Neuw Federal Code Is Submitted. 56 AB.AJ. 844, 847 (1970
traterritorial Jurisdiction, supra note 5, at 352; Hearings, supra note 2, pt. [, a
176 & pt. V, 4841
»# Hearings, supro note 2, pt. V, at 5405.

* STUDY DRAFT. supra note 25, at xxxi: FINAL REPORT. supra note 17 at22; Hearings,
supra note 2, pt. I, at 53, Pt V at 4841 & 5403, pt. X at 7407 & 7413; Extraterritorial
Jurisdiction, supra note 3, at 352. See United States v, Escamilla, 465 F.2d 341 i4th
Cir, 1972)

2 468 F.2d 341 (4th Cir. 1972).
* Id, at 343

16



1976] EXTRATERRITORIAL JURISDICTION

to crimes committed on T-3.”%" In an en banc decision six judges on
the court of appeals divided equally on the jurisdictional issue,
thereby affirming the lower court’s ruling on that point.5®

Escamilla illustrates the difficulties that arise when criminal
offenses are committed in places where no country has jurisdiction
to try the offender. The existence of situations like the oneraised in
Escamilla and the others noted where American citizens are out-
side the reach of federal laws, not subject to the jurisdictional
provisions of international treaties, and beyond the reach of
foreign laws, served to convince the members of the National Com-
mission of the need for extraterritorial application of the federal
laws.

C. EXTRATERRITORIAL STATUTES

Another factor the Commission considered in weighing the need
for extraterritorial legislation was the difficulty experienced by
federal judges in deciding whether a particular federal statute
should be applied extraterritorially. In part, Congress’ failure to
pass legislation on the subject of extraterritorial jurisdiction and
its failure to specify in enacted statutes whether the provisions in-
cluded in such legislation were to be applied extraterritorially have
caused judges great problems in deciding whether the courts have
jurisdiction to hear cases involving violations of federal law
overseas. In addition, the absence of a clear government policy on
prosecuting American citizens charged with committing offenses
overseas,®® and the absence of judicial precedent regarding ex-
traterritorial application of federal statutes have contributed to the
difficulties experienced by federal judges in deciding cases in this
area.®

Criminal statutes providing that particular offenses can be
prosecuted in federal courts, no matter where the offense occurs,
have caused the judiciary no problems. For example, the statute
making treason an offense unquestionably applies extraterritori-
ally:

Whoever, owing allegiance to the United States, levies war against themor
adheres to their enemies, giving them aid and comfort within the United
States or elsewhere, is guilty of treason and shall suffer death, or shall be
imprisoned not less than five vears and fined not less than 810,000, and
shall be incapable of holding any office under the United States.5:

a7 Id.

3 Id. The district court’s decision in Escamille was, however, reversed on other
grounds.

5 FINAL REPORT. supra note 17, at 22. See also WORKING PAPERS supranote 7, at 71
% W ORKING PAPERS, supra note 7, at 69.

8 18 U.8.C. §2361 (1870) (emphasis added).
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Other statutes, however, are not so clear. For example, section 1546
of title 18 of the United States Code makes forgery and misuse of
immigration visas and other permits an offense punishable in
federal court, but contains no provision for extraterritorial applica-
tion. The result has been that some courts have held the section
applies extraterritorially while other courts have held it does not.
In part, section 1546 provides:

Whoever . . . uses, attempts to use, possesses, obtains, accepts or receives
any immigration visa or permit, or other document required for entry to the
TUnited States, knowing it to be . . . falsely made, or to have been procured
by means of any false claim or statement, or to have been otherwise
procured by fraud or unlawfully obtained . . . or

Whoever knowingly makes under oath any false statement with respecttoa
material fact in any application, affidavit, or other document required by
the immigration laws or regulations [s]hall be fined . or im-
prisoned 5
To determine if Congress intended this section of the Code to be
applied extraterritorially, the courts have been forced to examine
the statute’s legislative history.®?

Because Congress seldom considers the issue of extending
domestic legislation cutside the territorial limits of the United
States in its published hearings, the legislative history of such
statutes is often of little value in determining whether Congress in-
tended the provisions of the statutes to have extraterritorial effect.
When an examination of legislative history has proven fruitless,
federal judges have looked to judicial precedent,5¢ rules of statutory
construction®® and principles of international law®é to aid them in
determining if a statute is to be applied extraterritorially. Since
there is a strong presumption that criminal statutesdonot haveex-
traterritorial application,®” federal judges are reluctant to give
statutes extraterritorial application where Congress has not
provided clearly that they should be applied overseas.®®

»¢ 13 U.8.C. $1346 (1970},

# See Meredity v. United States, 330 F.2d 9, 10 (9th Cir. 1964).

% See Rivard v. United States, 375 F.2d 582, 885-87 (5th Cir. 1967}

** United States v. Erdos, 474 F.2d 159 (4th Cir. 1978k United States v
Pizzarusso. 388 F.2d 8. 9 (2d Cir. 198!
5 WORKING PAPERS, supra note 7, at 71

=" See, e.g., United States v. Pizzarusso, 388 F.2d 8.9 i2d Cir. 19681

€ See American Banana Co. v. United Fruit Co., 213 U.S. 374 (1909). See also
Yenkichi Ito v. United States, 64 F.2d 73, (8th Cir.:, cert. denied, 283 U.S. 762
(1933). As a generalrule, “the Supreme Courtir. discussing the extraterritorial effect
of domestic legislation has said: ‘that the legislation of Congress will not extend
beyond the boundaries of the United States unless a contrary legislative intent
appears’.” Puhl v. United States, 376 F.2d 194, 196 (10th Cir. 1967 Accord, In re
Quinn, 325 F.2d 222, 223 (1st Cir. 19731 (defendant granted immunity from federal
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One set of statutes illustrating the difficulties courts experience
in determining congressional intent regarding extraterritorial
application are the Code provisions dealing with alien and im-
migration offenses. In many cases aliens have been prosecuted un-
der such statutes for immigration application violations com-
mitted in United States consular offices located in foreign coun-
tries. Because theimmigration statutes donot explicitly provide for
their application overseas, the aliens have argued that the federal
courts have no jurisdiction to try them for alien and immigration
offenses committed overseas. The response of the federal courts on
this issue has not been uniform.

In United States v. Baker® an alien was tried for willfully mis-
stating information in his application for immigration to the Uni-
ted States while he was in Canada.” During his trial the defendant
challenged the jurisdiction of the United States to indict and try
him for an offense committed in Canada.™ In granting the defen-
dant’s motion for dismissal, the court ruled that the United
States did not have authority to indict and prosecute an individual
for a crime committed outside the territorial limits of the United
States.” In reaching its decision, the court relied in large part on
the following statement from Oppenheim’s treatise on inter-
national law:

The question of “whether States have a right to jurisdiction over acts of
foreigners committed in foreign countries . . . ought to be answered in the
negative. For at the time such criminal acts are committed the perpetrators
are neither under the territorial nor under the personal supremacy of the
States concerned. And a State can only require respect for its laws from
such aliens as are permanently or tranqmemly within its territory, Noright
for a State to extend its iction over acts of i in
foreign countries can be said to have grown up according to the Law of
Nations, and the right of protection over citizens abroad held by every State
would justify it in an intervention in case one of its citizens abroad should
be required to stand his trial before the courts of another State for criminal
acts which he did not commit during the time he was under the territorial
supremacy of such State.”™

prosecution refused to testify on grounds that his testimony might subject him te
prosecution in England for offenses committed in the United States).
%186 F. Supp. 546 (3.D.N.Y. 1953).
718 U.8.C. §1001 (1970). That section states:
‘Whoever, in any matter within the juriediction of any depariment or agency of the United States
krowingly and f g v any trick. sch or!
kes any false. fictitious or frauduien atatements or representations, or makes or uses any false
ocament knowing the same to contain any falee, fictitious statement or entry, shall be fined
G or imprisoned not more than five years or both,

not more

136 F. Supp, at 547,
g,

3 Id. at 548, quoting from L. OPPENHEIM INTERNATIONAL LAW § 147(3d ed, 1920). See
Yenkichi Ito v. United States, 84 F.2d 73 (8th Cir.}, cert. denied, 289 U8, 762 (1933)
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For these reasons, the court held that the defendant could not be
tried in a federal court of the United States for an offense com-
mitted in Canada.

Baker was a case of first impression. Six years later, the same
issue was presented to ancther federal district court in United
States v. Rodriguez.’ In Rodriguez, six defendants were charged
with conspiring to secure their unlawful entry into the United
States by means of sham marriages to American brides, and with
making false oaths before United States consular personnel in
Mexico, Panama and Costa Rica. At their trial, the defendants
challenged the jurisdiction of the court to try them for offenses com-
mitted outside of the United States.™

Contrary to the decision in Baker, the court held that the defend-
ants could be prosecuted by the United States for false statements
made overseas in connection with the procurement of documents
necessary for admission to the United States.’® In reaching his
decision, the trial judge in Rodriguez relied not only on the
language of the statutes under which the charges were laid™ but
also on the language of other sections of the United States Code,
sections that evinced a congressional intent to have the principal
statute apply extraterritorially.”® On appeal, the Ninth Circuit
Court of Appeals affirmed the district court’s ruling.™®

Although other federal courts have reached the same result as
the court in Rodriguez, they have done so for different reasons. In
United States v. Pizzarusso,®® a Canadian citizen was charged,
tried and convicted of “‘’knowingly making a false statement under
oath in a visa application to an American consular official located
in a foreign country.” On appeal, the defendant alleged that the dis-
trict court did not have jurisdiction to try her for an offense com-
mitted in Canada outside the territorial limits of the United States.
After reviewing the provisions of section 15486, the court of appeals

(federal statute prohibiting aliens from unlawfully entering the United States not
violated when aliens were 40 miles off shore at the time their vessel was seized)
“1 182 F, Supp, 479 (8.D. Cal. 1950}, aff’d sub rom. Rocha v. United States. 288 F.2d
545, 547 (9th Cir. 1961,

* The specific question the court addressed was as follows:

& United States. be prosscuted here for e comomission of crimes allegedly
United Stazes, whes the zrimes charged concern the use of
admission :nta tae United States?

182 F, Supp. at 48182,
“Id. at 494

16 U.S.C. §1546 (1952)

* See 182 F, Supp. at 486,

* Rocha v. United States, 288 F.2d 545, 547 (9th Cir. 19611
* 386 F.2d 8 12d Cir, 1968)
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concluded that Congress intended that the section be applied ex-
traterritorially.5! The court reasoned that the interest of the
Government in the regulation of foreign affairs included the
procedures regarding the issuance of visas and that false
statements made by the applicant for a visa could be expected to
have a detrimental effect upon governmental interests. In addition,
the court reasoned that under the protective theory of international
law, a state

has jurisdiction to prescribe a rule of law attaching legal consequences to
conduct outside its territory that threatens its security as a state or the

peration of its g 1 functions, provided the conduct is generally
recognized as a crime under the law of states that have reasonably
developed legal systems.®

For these two reasons, the court of appeals concluded that the
district court had jurisdiction over the offense charged.

In discussing the international law aspects of the case, the court
noted that in an analogous fact situation, the Ninth Circuit similar-
ly had held Congress intended section 1546 to be applied ex-
traterritorially.®? The court observed, however, that the Ninth Cir-
cuit’s decision was based on a finding that “jurisdiction rested par-
tially on the adverse effect produced as a result of the alien’s entry
into the United States.”8¢ The Second Circuitin Pizzarusso rejected
this line of reasoning. In the opinion of the Second Circuit, an
offense under section 1546 is complete when committed overseas
and not when the person enters the country.5s Consequently, the
court concluded there was no need for the Ninth Circuit to rely on
the territorial theory to support the exercise of jurisdiction over sec-
tion 1546 offenses.

While some federal courts have disagreed about the ex-
traterritorial reach of section 1548, other federal courts have avoid-
ed completely the jurisdictional problems posed by the section. In
Chin Bick Wah v. United States®® a Chinese alien was charged with
violating the statute by making false statements on an immigra-
tion visa in Hong Kong. The defendant was tried, convicted and

% Id. at 10.

#¢ Id., quoting from RESTATEMENT (SECOND) OF FOREIGN RELATIONS § 33 (1965). See
also United States v. Archer, 51 F. Supp. 708 (8.D. Cal. 1943) (federal district court
had jurisdiction to try alien for false swearing charge on the theory thatan overseas
consulate was part of the territory of the United States and on the theory that harm
would result in the United States).

53388 F.2d at 11, citing Rocha v. United States, 288 F.2d 545 (9th Cir.), cert. denied,
366 U.S. 948 (1961).

#4388 F.2d at 11.

&

6 245 F.2d 274 (9th Cir.), cert. denied, 355 U.8, 870 (1957).
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sentenced to one year's imprisonment. Since neither the district
court nor the court of appeals which affirmed the conviction ad-
dressed the issue of whether offenses committed in Hong Kong by
an alien could be tried in the United States federal courts, it is
reasonable to conclude that the courts either assumed that jurisdic-
tion to try the offense existed, or failed entirely to recognize the
issue.s?

The Baker, Rodriguez, Pizzarusso and Chin Bick Wah cases il-
lustrate the difficulty that the federal courts have experienced in
deciding whether aliens who make false statements to obtain entry
intothe United States can be charged and tried for violating federal
laws. In Baker, the court held they could not be tried. In Rodriguez
and Pizzarusso, the courts held for different reasons that aliens
could be tried. And in Chin Bick Wah, the court failed to even dis-
cuss the jurisdictional problem. Recognizing the need to eliminate
this type of confusion and to promote greater consistency and un-
iformity in such cases, the National Commission concluded that a
provision providing for extraterritorial application of the federal
penal laws was needed.

D. SUPREME COURT DECISIONS
LIMITING EXTRATERRITORIAL
JURISDICTION UNDER THE UNIFORM
CODE OF MILITARY JUSTICE

The last factor considered by the National Commission in
evaluating the need for extraterritorial application of the federal
criminal code was a line of cases decided by the United States
Supreme Court in the late 1950’s and early 1960’s which
significantly limited the scope of military jurisdiction by holding
certain articles of the Uniform Code of Military Justice®® un-
constitutional. As a result of these decisions, discharged serv-
icemen, dependents and civilian employees of the armed forces are
no longer subject to military jurisdiction and cannot be tried by

5" See United States v. Rodriguez, 182F  Supp. 479 AQB(SD Cal. 1860). See aiso Uni-
ted States v. Flores-Rodriguez, 237 F.2d 405 (2d Cir. 1956

#Uniform Code of Military Justice, arts. 1-140, 10 U.! SC. §§ 801-940 (1970}
[hereinafter cited as Uniform Code in text and UCMJ in footnotes] was passed by
Congress in 1330 and the armed forces began to try soldiers for violations of the
Codein 1951, The purpose of the Act was “[t}o unify, consclidate, revise, and codify
the Articles of War, the Articles for the Government of the Navy, and the Dis-
ciplinary laws of the Coast Guard, and to enact and establish a Uniform Code of
Military Justice.”” Act of May 3, 1950, ch. 169, 84 Stat. 107
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military courts-martial for criminal offenses committed while ac-
companying the armed forces overseas.®®
Under the provxslons of the Uniform Code of Military Justice, the

military was given jurisdiction to try discharged servicemen,
dependents and civilian employees for offenses committed outside
the territorial limits of the United States. Article 3(a) of the Uni-
form Code provided that soldiers discharged from military service
could be tried by court-martial for serious offenses committed dur-
ing their prior active duty serviceif it appeared that no federal court
had jurisdiction over the offense. In part, article 3(a) stated:

{Alny person charged with having committed, while in a status in which he

was subject to [the UCMJ] an offense against [the UCMJ] punishable by

confinement of five years or more and for which the person cannot be tried

in the courts of the United States or any State or Territory thereof or of the

District of Columbia, shall not be relieved from amenability to trial by

court-martial by reason of the termination of said status.*®
In addition, Article 2(11) of the Uniform Code provided that
civilians “serving with, employed by, or accompanying the armed
forces outside the United States” could betried by court-martial for
any offenses committed overseas.®”? Through these two articles
Congress was able to make a limited group of civilians subject to
court-martial jurisdiction for offenses committed outside of the
territorial limits of the United States. Articles 3(a) and 2(11),
therefore, were an early attempt by Congressto extend the exercise
of federal jurisdiction to civilians overseas.®?

1. Discharged Servicemen

The constitutionality of article 3(a) was first challenged in
Talbott v. United States ex rel. Toth.®* In Toth, the defendant wasa

#9 See generally Bell v. Clark, 308 F, Supp. 384, 386-87(E.D. Va, 1970) for a short dis-
cussion of the cases in this area. The individual cases are treated in greater detail
later in this article.

# UCMJ, art, 3(5) 30TU.8.C. §553(a) (1952). The validity of a similar type of statute
provldmg that “a person accused of committing fraud against the Government
while in m)htary service was amenable to trial by court-martial after his discharge
from the service” had been upheld numerous times. Talbott v. United States, 215
F.2d 22,26(D.C. Cir, 1954). See also Kronberg v. Hale, 180 F.2d 128 (9th Cir. 1950); Ex
parteJoly, 200 F. 858 (8. D.N Y. 1922); United States ex rel. Marino v. Hildreth,61F,
Supp. 667 (E D.N.Y. 1945); Terry v. United States, 2 F. Supp. 862 (D.D.C. 1933).
91 UCMJ, art, 2(11), 30 U.S.C. §552(11) (1952).

32 See United States ex rel. Hirschberg v. Cooke, 336 U.S. 210 (1949); Hearings on
H.R. 2498 Before the Subcomm. on Armed Services of the House of Representatives,
8lst Cong., lst Sess. 617, 800, 883-84, 902, 1262 (1949). See aiso United States ex
rel. Toth v. Quarles, 350 U.S. 11, 15 n.8 (1955); United States v. Gallagher, 7
U.8.CM.A 506, 509-10, 22 C.M.R. 296, 299-300 (1957); Morgan, Court-Martial
Jurisdiction Over Non-Military Persons Under the Articles of War, 4 MINK. L. REV
79, 83-84 (1920).

*2 113 F. Supp. 330(D.D.C. 1953), rev'd sub nom. Talbott v. United States, 215 F.2d 22
(D.C. Cir. 1954). The Judge Advocate General of the Army, Major General Ernest M,
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civilian who had been discharged from the Air Force in December
19532. Four months after hisrelease from military service, Air Force
officials charged Toth with premeditated murder and conspiracy to
commit murder in violation of Articles 81 and 118 of the Uniform
Code of Military Justice. The charges alleged that the offenses oc-
curred while Toth was stationed in Korea. Shortly after Toth was
charged, military authorities, acting pursuant to the provisions of
article 3(a), apprehended Toth at his place of employment and
returned him to Korea where he was placed in confinement pending
trial by general court-martial.

Toth’s sister filed a petition for a writ of habeas corpus in the Uni-
ted States District Court for the District of Columbia. The petition
alleged that article 3(a} was unconstitutional and that as aresult,
Toth had been transported illegally from Pittsburgh to Korea.
Although the district court granted the writ and ordered Toth
released from confinement, the order was stayed pending an
appeal by the Secretary of the Air Force.®*

The court of appeals reversed and remanded “the case . . . with
instructions to discharge the writ and to return Toth to the custody
of the military authorities.”?> Upholding the constitutionality of
article 3(a), the court reasoned that

the Constitution gave Congress power “To make Rules for the Government
and Regulation of the land and naval Forces.” Congress has made such
rules, and among them is the one before us. In effect this section of the Uni-
form Code is no more than a provision by Congress that an honorable dis-
charge from military service shall not be an absolution for crimes
theretofore committed. In substance and effect it is a general condition at-

Brannon, argued against the passage of Article 3ia} of the Uniform Code of Military
Justice

He asked Congress tc “confer -arfsdiction upor: Federa courte totry
ed by the [mil:tarv] code it he i longer sub:ect thereto. This won
mert o the Constitut.an ” The Judge Advocate General went on ¢ pressly
confer jur.edichion cn the Federal zourte o try such cases, you preserve the constitational separation of
afunrmeritad eref. and vou prav:de for a clean

perscn ot ar. offense denoune-
mend:

¢ civil courts, you save the mlitary from 2
al metaod for disposing of such cases

quoted in United States ex rel, Toth v, Quarles, 350 U.S. 1, 21{1955). See Hearings
Before the Subcomm. of the Senate Comm. on Armed Services on 5. 857 and H.R
4080, 51st Cong., st Sess. 236-57 (1949)

The My Lai incident and the trial of Lieutenant Calley almost fell subject to this
provision, Calley was charged with violating the Uniform Code of Military Justice
one day before he was to be discharged from active duty, See United States v. Calley
46 CM.R. 1131, 1142 (ACMR), aff'd, 22 US.CM.A. 334, 43 C.M.R. 19 ¢1873). On
habeas corpus, Lt. Calley was initially ordered released, Calley v. Callaway, 382 F
Supp. 630 (M.D. Ga. 1974), but that order was reversed, 519 F.2d 182 (5th Cir. 1975}
4 See 215 F.2d at 25.

“ Id. at 31
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tached by Congress to discharges from the service. We perceive no con-
stitutional invalidity in such a provision.®

Toth appealed the court’s decision to the United States Supreme
Court which granted certiorari on the question of the con-
stitutionality of article 3(a)."

In United States ex rel. Toth v. Quarles® the Supreme Court
reversed the court of appeals’ decision and ruled article 3(a) to be
unconstitutional ®® In writing for the majority, Justice Black con-
cluded that “Congress cannot subject civilians like Toth to trial by
court-martial.””1% “Like other civilians,” Justice Black noted, dis-
charged soldiers, “areentitled to have the benefits of safeguards af-
forded thosetried in the regular courts authorized by Article 3 of the
Constitution.”!? In addition, he observed that:

[Alny expansion of court-martial jurisdiction like that in the 1930 Act
necessarily encroaches on the jurisdiction of the federal courts set up under
Article 3 of the Constitution where persons on trial are surrounded with
more constitutional safeguards than in military tribunals.!t?

It made no difference to Justice Black that Toth could not be
prosecuted in any way by the federal government for the offenses
committed in Korea.1%

The effect of the Court’s decision in Tothis that the government’s
award of a military discharge carries with it a grant of immunity
from federal prosecution for offenses committed outside the United
States.’% With the military courts unable to exercise jurisdiction
over ex-servicemen for such offenses, and with the federal courts
unable to exercise jurisdiction over crimes committed outside the
United States, American soldiers separated from military service
cannot be punished or held criminally responsible for crimes com-
mitted beyond the boundaries of the United States.

2. Civilian Dependents

Article 2(11) provides for the exercise of military jurisdiction over
civilian dependents.i% Its constitutionality was challenged in 1957

¥ Id. at 25,

# United States ex rel. Toth v. Talbott, 348 U.S. 809 (1954).
350 U.S. 11 (1935).

® Id. at 23.

10 Id,

1 Jd,

122 Id, at 135

12 Id, at 21

134 STUDY DRAFT. supra note 25, at xxxi

193 GCMJ, art. 2(11), 10 U.S.C. § 802(11) (1970)
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when the Supreme Court was asked to decide whether civilian
dependents accompanying the armed forces could be tried by
military courts-martial for offenses committed overseas. In Reid v.
Covert-°% the wife of an Air Force Sergeant stationed in England
was charged with the murder of her husband. Under the provisions
of article 2 (11}, Mrs. Covert, a civilian dependent “accompanying
the armed forces outside the United States,” was charged with
premeditated murder in violation of Article 118 of the Uniform
Code of Military Justice. She was tried by a general court-martial
composed of Air Force officers; she was found guilty and was
sentenced to life imprisonment. On appeal, an Air Force Board of
Review affirmed the conviction.!”” The United States Court of
Military Appeals, however, reversed her conviction on the ground
that procedural errors had been committed when the trial court in-
structed the court members on the issue of Mrs. Covert’s mental
responsibility.:08

Before she could be retried by the military, Mrs. Covert petitioned
the District Court for the District of Columbia for a writ of habeas
corpus on the grounds that article 2(11), which permitted the trial of
civilian dependents by court-martial, was unconstitutional. Rely-
ing on the Supreme Court’s decision in Toth, the district court
ordered Mrs. Covert released from confinement.:®® The Govern-
ment appealed the ruling to the Supreme Court and the Court
granted certiorari on the issue of the constitutionality of article
2(11).110

In Kinsella v. Krueger,''* a companion case, the wife of an Army
Colonel stationed in Japan was charged under the Uniform Cade
with the premeditated murder of her husband.!!2 Pursuant to the
provisions of article 2(11), Mrs, Smith, like Mrs. Covert, was tried
by general court-martial. A court of officers found Mrs. Smith guil-
ty of premeditated murder and sentenced her to life imprisonment.
Her conviction was affirmed by an Army Board of Review'"* and
the United States Court of Military Appeals.!!
After Mrs. Smith had exhausted the military remedies available

54 U.S. 1 (18571
United States v. Covert, 18 C.M.R. 465 (AFBR 10541
United States v. Covert, 6 US.C.M.A. 48, 19 CM.R. 174
See 3534 U8 at 4
50 .8, 985 119551,
1354 U8, L (1957
1:2 The charge was a violation of Article 118 of the UCMJ, 50 U8.C. §712 inow 10
U.8.C. §918 {19701
1:¢ United States v. Smith, 10 C.M.R. 330 {ABR 1933}, decision on reconsideration,
United States v. Smith, 13 CM.R. 307 {ABR 1953).

+ United States v. Smith, 5 U.S.C.M.A. 314, 17 C.M.R. 314 {1934},
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to her, her father filed a petition for a writ of habeas corpus on her
behalf in the Federal District Court for the Southern District of
West Virginia. The petition requested that Mrs. Smith be released
from confinement on the ground that the court-martial which tried
her “was without jurisdiction because Article 2(11) of the UCMJ
was unconstitutional insofar as it authorized the trial of civilian
dependents accompanying servicemen overseas,”!15

In denying the petition, the district court ruled that Congress had
the power under article I, section 8 of the Constitution and the
necessary and proper clause to authorize the trial by courts-martial
of civilians accompanying the armed forces overseas in time of
peace and therefore upheld the constitutionality of article 2(11).
Mrs, Smith’s father appealed the dismissal of the writ to the Fourth
Circuit Court of Appeals and while the appeal was pending, the
Supreme Court granted certiorari on the issue of the con-
stitutionality of article 2(11), an issue already pending before it in
Reid v. Covert,

In 1956, the Supreme Court in Reid v. Covert!!¢ and Kinsella v.
Krueger''™ upheld the constitutionality of article 2(11) and the
courts-martial convictions of Mrs. Covert and Mrs. Smith, Later, a
majority of the Court voted to reconsider their decisions in these
two cases and petitions for rehearing were granted.!!® After ad-
ditional argument and further consideration, the Supreme Court
withdrew its previous opinions and judgments and held in a sec-
ond set of opinions also styled Reid v. Covert!'® and Kinsella v.
Krueger'?® that the wives of soldiers stationed overseas “could not
be tried by military authorities.”12!

In support of its holding that the wives of American soldiers
stationed overseas had a constitutional right to be indicted by a
grand jury and tried by a jury of their peers, the Court reasoned that:

[Wihen the Government reaches out to punish a citizen who is abroad, the
shield which the Bill of Rights and other parts of the Constitution provide to
protect his life and liberty should not be stripped away just because he
happens to be in another land.’??

These opinions established that dependents charged with capital

‘12 See Reid v. Covert, 334 U 8. 1, 4-5 (1954); United States v. Kinsella, 137 F. Supp.
806, 807 (3.D.W, Va. 1956}

16 351 U.8. 487 (1958).

117351 U.S. 470 (1936),

112 352 U.8. 901 (1958,

113 354 U.8. 1 (1957)

2 Ig,

121 14,

122354 U.S. at 8. See also United States ex rel. Guagliardo v. McElroy, 259 F. 24927,
929-30 (D.C. Cir, 1938).
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offenses while accompanying the armed forces overseas in time of
peace were entitled to a civilian trial with the procedural
safeguards guaranteed by the Bill of Rights and the Constitution.
Thus, the decisions denied military authorities the power to try
civilians committing capital offenses overseas.

Because many courts viewed the Supreme Court's holdings in
Reid and Krueger as prohibiting only the courts-martial of civilian
dependents charged with capital offenses, the constitutionality of
trying civilian dependents charged with noncapital offenses also
was challenged. In Kinsella v. United States ex rel. Singleton!®3 the
Supreme Court further limited the scope of the exercise of military
jurisdiction by holding that the “military could not exercise
jurisdiction over civilian dependents charged with noncapital
offenses.”:2¢ In Singleton, Joanna S. Dial and her serviceman hus-
band were charged with the unpremeditated murder of their I-
vear-old son in Germany.

The Dials were tried together by general court-martial in
Baumholder, Germany. Upon their pleas of guilty they were con-
victed of involuntary manslaughter, and sentenced to the max-
imum punishment authorized by the Manual for Courts-Martial.
An Army Board of Review:? and the United States Court of
Military Appeals-% upheld the right of the military courts to exer-
cise jurisdiction over civilian dependents charged with noncapital
offenses and affirmed the trial court’s decision.

Mrs. Dial was returned to the United States and was confined at
the Federal Reformatory for Women at Alderson, West Virginia. A
petition for a writ of habeas corpus was filed on her behalf by her
father in the United States District Court for the Southern District
of West Virginia challenging the constitutionality of her convie-
tion by court-martial for a noncapital offense committed overseas.
While expressing disagreement with the Supreme Court’s decision
in Krueger, the same district court whose denial of a petition for a
writ of habeas corpusin Mrs. Smith’s casehad been reversed by the
United States Supreme Court in Kinsella v. Kreuger, "
nevertheless applied the Kruegerrationale and granted Mrs. Dial's
writ of habeas corpus ordering her released from custody.:2®

The Government appealed the district court’s decision granting
the writ to the United States Supreme Court. In Kinsella v. United

2361 U8, 234 {1980:,

= Id. au 249

% United States v, Dial, CM 397520 (ABR 1958 iunpublished opinioni
# United States v, Dial, @ U.8.CM.A. 341, 26 C.M.R. 321 1955

+* See notes 111-122 and accompanying text supra

= United States v, Kinsella, 64 F., Supp. 707 (S.D.W, Va. 19581
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the exercise of military jurisdiction over those “serving with [or]
employed by” the armed forces was still valid. 3 In upholding the
constitutionality of this section of article 2(11), these courts relied
on the reservation clause in title 10, United States Code, which
provides that

If a part of this Act is invalid, all parts that are severable from the invalid
part remain in effect. If a part of this Act is invalid in one or more of ite
applications, the part remains in effect in all valid applications that are
severable from the invalid applications.!!*

Because of the diversity of interpretations, the Supreme Court was
called upon in Grisham v. Hagan'® to rule on the constitutionality
of the remaining portion of Article 2(11).

In Grishamthe defendant was a civilian, employed by the United
States Army Corps of Engineers in Orleans, France, who was
arrested by French authorities for the premeditated murder of his
wife in Orleans. Within three weeks of his arrest, Grisham was
released to American military authorities at the Army’s request,
and charged with premeditated murder in violation of Article 118,
Uniform Code of Military Justice. In his trial by general court-
martial, Grisham objected to being tried by the military on the
ground that “exclusive jurisdiction over the offense upon which he
was arraigned was vested in France and was punishable only un-
der French law.”13¢ After his motion to dismiss the charges on the
ground that the court-martial did not have jurisdiction to try him
was overruled, Grisham stood mute and a plea of not guilty was
entered on his behalf. He was convicted of unpremeditated murder
and sentenced to life imprisonment.!3”

Following his conviction, Grisham petitioned for a writ of habeas
corpus in the Federal District Court for the Middle District of Penn-
sylvania alleging that

the court-martial was without jurisdiction because Article 2(121 of the Uni.
form Code of Military Justice was unconstitutional in so far as it authoriz-
ed the trial by court-martial of . . . a civilian employee of the United States
Army and that as a civilian (he] had been deprived of his constitutional
rights to indictment by a grand jury and trial by jury.'™

123 See In re Yokoyama, 1 70 F, Supp. 467, 469(S.D. Cal. 19595 Gnisham v. Taylor, 161
F.Supp. 112, 11415 (M.D. Pa.), aff &, 261 F.2d 204, 205 (3d Cir. 195%). See also then
Circuit Judge Burger's dissent in United States ex rel. Guagliarda v, McElroy, 259
F.2d 927, 933-40 (D.C. Cir. 1955

* Savings and Separability Provision, 10U.8.C.A. prec, Subtitle Anote, 80 note at
1(1973). See also Act of Aug 10, 1936, Pub. L. No. 84.1 . §49(d), TOA Stat. 640
117361 U.S. 278 (19601

+ See Grisham v. Taylor, 161 F. Supp. 112, 113 (M.D. Pa, 1954,

+ See id

2t Id.
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The district court dismissed the petition, ruling that employees of
the armed forces serving overseas could be tried by court-martial
under the provisions of article 2(11) for offenses committed
overseas.’3® The Third Circuit Court of Appeals affirmed on the
grounds that Grisham was an employee closely connected with the
Army, that he was associated with the Army by his own choice, and
that civilian employees accompanying the armed forces
traditionally had been tried by military courts-martial for offenses
committed while employed overseas.14

The Supreme Court granted certiorari on two issues: were courts-
martial of civilians employed by the armed forces overseas con-
stitutional and were the provisions of article 2(11) severable.'¢: The
Supreme Court held that civilian employees of the armed forces
charged with capital offenses committed while serving overseas
are entitled to the constitutional rights of indictment by grand jury
and trial by jury, just as civilian dependents are under the Court’s
decision in Reid v. Covert.}s? Therefore, the military did not have
jurisdiction to try Grisham for a capital offense committed
overseas while he was employed by the armed forces and his con-
viction was reversed.43

In McElroy v. United States ex rel. Guagliardo** and Wilson v.
Bohlenderi+s the Supreme Court was presented with the question of
whether civilians employed by the armed forces could be tried by
court-martial for noncapital offenses committed overseas. In
McElroy, the defendant, Dominic Guagliardo, was a civilian

% Id. at 115

*#* Grisham v. Taylor, 261 F.2d 204, 206 (3d Cir. 1958), Contra, In re Yokayama, 170

F. Bupp. 467, 489 (8.D. Cal. 1959)

-+ 361 U.8. at 281.

42 See notes 107-110 & 116-122 and accompanying text supra.

41361 U.S. at 280. See also Latney v. Ignatius, 416 F.2d 821 (D.C. Cir. 1969) (Navy

lacked jurisdiction to try civilian merchant seaman for murder committed in Da

Nang, South Vietnam); United States v. Zamora, 19 U.S.CM.A. 403, 22 CM.R. 5

(1970) (court-martial charges pending against a civilian serving with the armed

forces in Vietnam ordered dismissed); United States v, Averette, 19U.S.C. M. A. 363,

41 CM.R. 363 (1970) (Department of Army civilian accompanying the armed forces

overseas not subject to trial by rt. tial for offenses in Vietnam

because Vietnam War was not a war formally declared by Congress); Robb v. United

States, 458 F.2d 768 (Ct. Cl. 1972} (claim for refund of fine paid by Department of

Navy civilian convicted by court-martial in Vietnam granted). For further discus-

sionof the phrase “in time of war’' see United States v. Anderson, 17U.S.C.M.A 588
C.M.R. 386 (1968); United States v. Bancroft, 3 U.8.C.M.A. 3,11 CM R. 3(1953);

Note, Military Law—“In Time of War” Under the Uniform Code of Mtlitary Justice:

An Elusive Standard, 87 MIcH. L. REv. 841 (1969).

141361 U.8. 281 (1960)

143]d.(a companion case).
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employed as an electrical lineman by the United States Air Force at
a depot near Casablanca, Morocco. In 1957, he and two enlisted
men were charged by military authorities with larceny and con-
spiracy to commit larceny of government property from the depot
supply house. The three accused were tried and convicted of the
charges by general court-martial and were sentenced to be confined
at hard labor for three years and fined 81000 each. Confined in the
Air Force stockade in Morocco, Guagliardo filed a petition for a writ
of habeas corpus in the District Court for the District of Columbia
alleging that “he had been deprived of his constitutional rights to
indictment by a grand jury and trial by a jury.”4s In denying the
petition, the district court upheld the constitutionality of that sec-
tion of article 2(11) which permitted the military to exercise court-
martial jurisdiction over civilians employed by the armed forces
overseas and charged with noncapital offenses.=*” Inreaching this
decision the court reasoned:

That a law subjecting personnel of the type involved in this case to trial
by court-martial is necessary and proper for carrving into execution the
power to make rules for the government and regulation of the land and
naval forces, is demonstrated by a consideration of the consequences of any
conclusion that would deny this authority to the Congress. It is manifestly
essential to enforce law and order at stations maintained by the armed
forces of the United States in foreign countries. The use of civilian

vees is frequently indi ble in with the operation of
these stations, If court-martial jurisdiction may not be exercised in respect
to such civilians, other means of law enforcement would ereate difficulties
that in some instances might prove insuperable.'%

The accused appealed and the court of appeals concluded that the
attempt by Congress in subparagraph (11) of article 2 to extend
courts-martial jurisdiction to civilian employees serving overseas
with the armed forces violated article I1I, section 2 of the Constitu-
tion and the fifth and sixth amendments, and therefore was un-
constitutional.!*® Because of the decision’s conflict with the Third

« United States ex rel, Guagliardo v, McElroy, 135 F. Supp. 171, :72(D.D.C. 1958
w7 Id. ar 179,

+Id. at 178

+5 United States ex rel, Guagliardo v, McElzoy, 259 F.2d 927, 933 (D.C. Cir. 1958)
Then Circuit Judge Burger registered a strong dissent. Jd. at 933-40. The grounds of
his dissent are summarized in United States ex rel. Wilson v. Bohlander.

+" The majarity result was not compelled by Re:d v, Cover?. because a civilian emsployee could beeither
in” ke srmed farces i accord witk: the Black opin:on. or t5at he cou;d be within tee Necessary and
Proper Clause as suggestac by the conzurring opinior There :s historic precedent for subjecting
civil'an employees juriadicrior. wher o pen 2

exists for subsecting civil:an employees f 07 141 No practical

167 F. Supp. 791, 797 (D.D.C. 1938)
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Circuit’s opinion in Grisham, which had ruled that civilian
employees of the armed forces could betried by court-martial under
article 2(11), the Supreme Court granted the government's petition
for certiorari.13

In Wilson v. Bohlender,'s* a companion case, the defendant, a
civilian auditor employed by the Department of the Army in Berlin,
Germany, was charged by military authorities under article 2(11)
with various acts of sexual misconduct. Wilson was tried by
general court-martial, and pleaded guilty to the charges. He was
convicted of the offenses to which he entered pleas and was
sentenced to ten years’ confinement at hard labor. Subsequently,
his conviction was affirmed by an Army Board of Review!%2and by
the United States Court of Military Appeals.15? While confined at
Fitzsimmons Army Hospital, Wilson filed a petition for a writ of
habeas corpus challenging the constitutionality of his trial under
the provisions of Article 2(11) of the Uniform Code. In a well written
opinion the district court concluded that

Congress may, under the authority of the Necessary and Proper Clause.
provide for court-martial jurisdiction in non-capital cases over other than
uniformed members of our armed forces when necessary for the effective
government and regulation of those armed forces . . . . [and that] court.
martial jurisdiction in non-capital cases over civilian employees of the arm-
ed forces in foreign lands is necessary for the effective government and
regulation of our armed forces 3¢
For this reason, the court dismissed the petition. Wilson appealed
the denial of his writ to the Tenth Circuit Court of Appeals, but
prior to oral argument the Supreme Court granted certiorari in his
case.!%?

The Supreme Court’s opinion in McEiroy and Wilson, written'by
Justice Clark, dealt first with the issue of the severability of article
2(11), The Court concluded that “[t]he intention of Congress in
providing for severability [in title 10 and in the Uniform Code of
Military Justice] is clear, and legal effect can be given to each
category standing alone,”:56 The Court next addressed the applica-
tion of article 2(11) to noncapital offenses committed by civilian
employees of the armed forces. Concluding that the rationale
previously announced in Singletor and Grisham was controlling,

150 359 1.8, 904 (1959},

121 361 U.8. 281 (1960).

132 United States v. Wilson, CM 392423 (ABR 1958) (unpublished opinion),

138 United States v. Wilson, 9 U.8.C.M.A. 60, 25 C.M.R. 322 (1958).

15 United States ex rel. Wilson v. Bohlander, 167 F. Supp. 791, 799 (D.D.C. 1958).
132 359 U.8, 906 (1954),

1% 361 U.8. at 285.
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the Court held that the trial of American citizens by court-martial
under the provisions of article 2(11) was constitutionally imper-
missible.}*

In Grisham, McFEliroy, and Wilson, the Supreme Court establish-
ed that civilian employees serving with or employed by the armed
forces outside the United States are not subject to military jurisdic-
tion and therefore cannot be tried by court-martial for either capital
or noncapital offenses committed overseas. In these cases, the
Court reasoned that civilians employed by the armed forces
overseas are entitled to the same constitutional protections and
safeguards available to citizens charged with criminal offenses
within the United States.

By holding article 2(11) unconstitutional, the Supreme Court
denied the military the authority to exercise court-martial jurisdic-
tion over another group of American civiliansliving overseas. In so
doing, the Court denied Congress the option of using the military
criminal justice system as a vehicle for the prosecution of American
citizens who commit criminal offenses outside the territorial
boundaries of the United States in time of peace.’% As a result, ex-
servicemen, dependents and civilian employees of the armed forces
cannot be tried by court-martial for offenses committed overseas.
This means that in the absence of federal statutes making such
crimes punishable under federal law, these individuals must be
prosecuted in foreign courts or not prosecuted at all. Theinability of
the military to undertake the prosecution of individuals falling
within these three classes for crimes committed overseas, and the
absence of any adequate jurisdictional basis for the United States
to prosecute such offenses were factors which influenced the
National Commission to recommend that thefederal criminal code
be given application extraterritorially.

IV. PROPOSALS FOR REFORM

The substantial increase in the number of American citizens liv-
ing abroad and the inability of the United States Government to
prosecute them for offenses committed overseas were two impor-
tant factors in the National Commission’s decision to recommend
that a section providing for extraterritorial jurisdiction be included
in any revised federal penal code. The failure of Congress to specify
which federal criminal statutes should be applied overseas, as well
as the Supreme Court’s decisions restricting the exercise of military

*" Id. at 286. See Brown & Schwartz, New Federal Code Is Submitted, 56 A B.A.J
544, 846 (1970)
1% See also note 143 supra
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criminal jurisdiction over American civilians accompanying the
armed forces overseas also were major factors in the National Com-
mission’s decision to include extraterritorial provisions in its
recommendations. It was primarily the recognition of these four
factors that prompted the National Commission to question the
soundness of the government’s traditional policy of not
prosecuting civilians who commit crimes in foreign countries. The
combined effect of these factors convinced the Commission of the
need for legislation which would extend the reach of federal law to
individuals who commit offenses outside the United States.

A. NATIONAL COMMISSION PROPOSAL

The proposals included in the Final Report of the National Com-
mission for extending federal jurisdiction to offenses committed
overseas have met with general approval.’’® This favorable
response is attributable to a recognition that such legislation is not
only legally sound, but also certainly needed. The National Com-
mission’s recommended provisions for implementing the concept
of extraterritorial jurisdiction are contained in section 208 of its
Final Report. Section 208 would authorize, except as otherwise
provided by statute or treaty, the prosecution of eight types of
offenses committed overseas by American civilians.:89

%9 See, e.g., Hearings, supra note 2, pt. 111, subpt. ¢, at1920; pt. V, at 5405;pt. X, at
7406
8 §208, Extraterritorisl Juriediction,
‘xcep: ae otherwise expressiy provided by statute or treaty. extraterritorial juriediction over an
offense exists when;
imione of iz avictim nited
States, che President-elect, the Vice Presigent, or, 1f tners is no Vice Pres\dem the officer next in the
order of succession to the office of President of the Unized Statee. the Vice President-elect, or any in-
dividual who is acting ae President under the Constitution and laws of the United Statea. a candidate
for Presdent or Vice President or any member or member-designate of the President's cabinet, or &
‘member of Congress, or a federal judge;
ib: the offense is treasen, or is espionage or sabatage by a national of the United States;
icithe offenge conaists of a forgery or counterfeiting, or an uttering of forged copies or counterfeita, of
he seale cvrency irgtruments of credit, slnmps 9aupuns or puhuc documents issued by the United
States: of perary o
in a matter within the]unsmcuon of the government of the United States: or other fraud againa: the
Un'ted States. or thett of property in which the United States has an interest, or, if committed by &
navana; or resident of the United States, any other obstruction of or interference with a United States
goverament fusciion
id) the accused participates outside the United States in a {ederal offense committed in whole or in
part within tre United States, or an t. solicitati .
mit a federa. offense within the United States;
ie! the offense is a (:deul offense mvnlv‘mw ertry of peraons or property inw the Umud States;
if) the o’f d by a feders
because of his official duties or by & member of hie hausenold residing abroad or b» & person accom-
panying the muitary forcee of the United States.
g! such jurisdiction i3 provided by treaty: or

35



MILITARY LAW REVIEW [Vol. 71

The first three subsections, dealing with criminal offenses
against the United States Government, provide the United States
with jurisdiction to prosecute crimes of violence committed
overseas against high-ranking United States government of-
ials;!®* acts of treason, espionage or sabotage against the United
States; 52 and acts which obstruct orinterfere with a function of the
United States Government, 15

The remaining five subsections deal generally with the applica-
tion of criminal statutes overseas. The first provides for federal
prosecution of any person who participates outside of the United
States in an offense committed within the United States as well as
persons outside of the United States who solicit or conspire to com-
mit an offense within the United States.:®* Subsequent provisions
make any offense involving “entry of persons or property into the
United States” punishable in the federal courts even though com-
mitted extraterritorially®s and also permit the exercise of federal
jurisdiction over American civilians employed by the federal
government overseas.'®® In addition, this last provision extends
jurisdiction to members of the employees’ households and to those
accompanying the armed forces overseas.-¢” In effect, this portion
of section 208 extends the application of federal jurisdiction to
American civilians and dependents living or assigned overseas as
well as to diplomatic personnel overseas.:s?

The final subsections extend the application of extraterritorial
jurisdiction to all offenses which under treaty provisions are triable
in United States federal courts;!®® and those committed by or
against an American citizen outside the jurisdiction of any
nation.!”® Thus, an American citizen committing a criminal
offense on an ice island in the Arctic ocean or in outer spaceis sub-
ject to prosecution in federal court.1™

1h the offense ts committed by or againat & national of the United States cutside the jurisdiction af
any nation
FINAL REPORT. supra note 17, at 21-22 [hereinafter cited as National Commission
Proposal). See Official Comment, id. at 22. See also WORKING PAPERS, supra note 7, at
33, 69-76, 424, 506
i¥1 National Commission Proposal, supre note 160, § 208(a)
142 Id. § 208(b.
185 Id. § 208(c).
0 d, § 208(d).
6 Jd. § 208(e).
6 Id, § 208(f).
I,

#* FINAL REPORT. supra note 17, Comment at 22

63 National Commission Proposal, supra note 160, § 208(g’
170 Id. § 208(h).

7 FINAL REPCORT. supra note 17, Comment ar 22,
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While it is true that certain provisions of section 208 deal with
criminal conduct which previously has been within the jurisdiction
of the federal courts,!’? other provisions of the section are the
creative work of those serving on the National Commission.1?3Itig
these latter provisions that effectively extend the reach of federal
jurisdiction to American civilians around the world, and it is
through these provisions that the National Commission has
provided the means to satisfy the jurisdictional needs of the United
States.

The significance of secticn 208 is that all American citizens,
residents and aliens who could not be tried in federal courts for
offenses committed overseas would be subject to federal prosecu-
tion, In addition, discharged servicemen, civilian employees of the
Government and civilian dependents of those accompanying the
armed forces overseas also would be subject to federal prosecution
for offenses committed outside the territorial limits of the United
States. The provisions set forth in section 208 represent a major
change in America’s traditional policy of exercising restraint in ex-
tending federal jurisdiction overseas. The section also provides, for
the first time ever, a comprehensive statement of the federal
government’s intention to prosecute offenses committed beyond its
boundaries.™

Section 208 and the other portions of the National Commission's
Final Report were submitted to the President of the United States
inJanuary 1971.273In 1972, the Justice Department and the Staff of
the Senate Judiciary Committee both submitted to the House of
Representatives and the Senate proposals of their own for revising
the federal criminal laws, both of which provided for ex-
traterritorial application of federal penal code.!®

B. DEPARTMENT OF JUSTICE PROPOSAL

The Department of Justice’s proposal for extraterritorial jurisdic-
tion is set forth in section 204 of Senate Bill 1400 and is similar to

1" E.g., treason. See Kawakita v. United States, 343 U.S. 717(1952); Gillars v, Uni-
ted States, 182 F.2d 962(D.C. Cir. 1950); Chandler v. United States, 171 F.2d 921 (1st
Cir. 1948), cert, denied, 336 U.S, 918 (1949).

17 E g, subsections (e), (f) and (h).

174 See FINALREPORT, supra note 17, § 208 Comment at 22, See also Hearings, supra
note 2, pt. I, at xi,

13 Hearings, supra note 2, pt. I, at i.

2768, 1400, 93d Cong., 1st Sess. (1973); H,R. 6046, 93d Cong., 1et Sees. (1973) (Justice
Department proposal); S. 1, 93d Cong., 1st Sess. (1973} (Senate Staff proposal).
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the provision submitted by the National Commission.!”” In its
proposal, the Justice Department deleted none of the Commission’s
extraterritorial provisions and made only a few additions.

Subsection (a) of the Justice Department proposal adds federal
public servants performing diplomatic duties outside of the United
States to the National Commission’s provision regarding crimes
committed against high-ranking government officials.

In subsection (b) the Justice Department proposal adds a phrase
which makes the “disclosing or mishandling [of] national defense
information or disclosing or unlawfully obtaining classified infor-
mation” an offense punishable in the federal courts.!? Subsection
(d) of the Justice proposal is a new provision not found in the
National Commission’s section 208. This subsection provides that
any person involved in the “manufacture or distribution of nar-
cotics or other drugs for import into the United States” is subject to
federal prosecution.!’® Subsection (i) of the Justice proposal merely
amplifies the materials on treaty jurisdiction contained in subsec-
tion (h) of the National Commission’s proposal.:3? The remaining

* 8204, Extraterritoriai Jurisdiction of the United Stotes
Except as otherwise expressiy provided by siatute, treaty of executive agreement, the circumstances in
e United States has extraterritorial :urisdiction over an offense deccribed in thia title include

ng:
“fenge is & erime of violence and the orintended vien
feders] public servant outsice the United States for the purpose of perfo
) the ofense is treason, aabotage agairst the United Stares espionage. disclosing or mishandling
ona: defense :nformation, ar disclosing or uniawiully obtaining classified in‘ormatio

& United States official. o a

or issaing without aurherity, seals. currency :nstrumenta of crediz. stamps, passports, or public
document waich areor which parport o b iuaued by the Unied ; peryry or false awearing Ln an
4,

or & United Statea governmen: record; bribery or graft m\ohm;apubhc servant of the Unted States;

et traud sgainit he United States o thet:of property in w}u:h zhe Lmzzd:mteshas aninterest:im-

personation cf a public servant of the U

ted States. any other cbstruction of or
id the

d
inerference wm‘ a med States ;nvemmem fanction,
istributior, of narcotics or e

Urated Statee

e1 e offenae invelvas entry of perscna o property into she United States:

fithe cffense is corm:3ted in whcle or ir. par: within tae Urited States and the accased partic:pates
auteide the Unized S  the o stemp:, conspiracy
e Urned Sist
ired y s fdera; pub e Unired
of is housetold residing Abread, or by & person accompanying the
itars otees of 128 Unnes Saes

thi the cffense is committed by 0r againsta n
any nation; or

s the offense is comprehended by the generic terms of. acd is commutted urder circumtances
specified by. an intemational treaty or convencion adhered ta and raufied by tte Uniced Staces whics
Provides for. or requires the Urted States to provide for, such ;unséiction

8. 1400, 93d Cong., 1st Sess. § 204 (1973); H.R. 6046, 93d Cong., 1st Sess. § 204 (1873)
[hereinafter cited as DOJ Bill]. See also Hearings, supra note 2, pt. V, at 4863

175 DOJ Bill, supra nate 177, § 204(b).

179 Id. § 204(d

1} Compare id. § 204(i) with National Commission Proposal, supra note 160,
§208(h).

-al of the United St

outside the arisdiction of
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sections of the Justice proposal:é: are the same as those in the
National Commission’s proposal,

While the Department of Justice proposal for extraterritorial
jurisdiction is substantially similar to the provisions submitted in
section 208 of the Commission’s Final Report, its additions and
reorganization are valuable and tend to make the section more
logical and complete.

C. SENATE JUDICIARY STAFF PROPOSAL

The proposal for extraterritorial jurisdiction submitted by the
Senate Judiciary Staff is set forth in section 1-1A7 of Senate Bill
1:%2 and is somewhat different from the proposal submitted by the
National Commission. The Senate Judiciary Staff proposal not
only adds to the Commission’s suggested provisions but also
deletes and substantially rephrases some of the remaining
provisions.

Subsection (a) of the Senate Staff proposal provides that ex-
traterritorial jurisdiction exists when ‘“the victim is a Federal
public servant.”18% This provision deletes the reference to United
States officials listed in the National Commission’s version!#s and
does not include the Justice Department’s explanation that the
term federal public servantincludes persons assigned overseas per-
forming diplomatic duties.!#5

The Senate Staff’s subsection (b) is a new section not included in
either the Commission or the Justice drafts. It provides that an

21 DOJ Bill, supre note 177, § 204(c), (e), (), (g), (h)
%2 § 1147, Extraterritoral Jurisdiction

Extept a3 otherwise expressly provided, extraterrisorial juriediction over &n offense exists when;

(a) the vicum is a Federal pubiic servant;

b) the property which is the subject of the offenae ié owned by or in the custady or control of the Uni-
ted Staes or is being manufactured, consiructed. or stored Zor the United States;

(c; the offerse is committed by & national of the United States, except that this section is not
applicable if the corduct ia not prohibiced under the law of the territorial jurisdiction in which it e com-
mitted;

(dithe offense i {1} treason, espionage, ot sabotage against the United States; (2)tratficking in drugs
destinad for eventuai chstnbution o5 sale in the United Staies; (3)forgery or counterfeiting, utering of
forged copiea or eounterfeits, oe isauance without avchority of the seals,
stamps, pasapors_ or public documents isaued by the United States; (4] perjury ot a falae statement in
an aifical proceeding of the United States;or (6)any form of raud sgsins the United States

ei
the Unitsd States, or the offense constitutes a riminal attempt. criminal solicitation, or criminal con-
spiracy to commit an offenee withir. the United State

() the offense involves the entry of persons or property into the United States; ot

{g; such yunsdiction is provided by treaty.

S. 1,93d Cong., Lst Sess. § 1-1A7 (1973) [hereinafter cited as Senate Staff Bill). See
Hearings, supra note 2, pt. V, at 4231-32,

82 Senate Staff Bill, supra note 182, § 1-1AT(a).

15 National Commission Propossl, supra note 160, § 208a).

155 See DOJ Bill, supra note 177, § 204(
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offense against property owned or controlled by or in the custody of
the United States is punishable under the federal law. Also, any
offense against property being “manufactured, constructed, or
stored for the United States” is made punishable under this provi-
sion of the Senate proposal.*¢ Subsection (c}is also a new provision
and provides that American nationals committing crimes overseas
can be prosecuted in the federal courts unless the conduct is not a
crime in the territory where the act occurs.'**

Subsection (d) of the Senate proposal is a combination of the
National Commission’s provisions (b} and (c) and lists five types of
offenses which are punishable under federal law, One of the five
types of offenses included in this section, “trafficking in drugs
destined for eventual distribution or salein the United States,”’1*¢is
also specifically set out in the Justice Department proposal,'* but
is not part of the National Commission’s provisions.

Subsections (e}, (f) and (g) of the Senate proposal correspond with
subsections (d), (e) and (g) of section 208 of the National Com-
mission’s proposal. The Senate proposal, however, does not con-
tain the provision making an offense committed outside the
territory of any nation a crime punishable under federal law.:¢"

Generally the Senate Staff’s proposal contains most of the sub-
stantive provisions included in section 208 of the National Com-
mission’s Final Report. The Senate proposal, however, does
rearrange and combine a number of the National Commission
provisions. In addition, the Senate proposal includes two
provisions not found in the National Commission draft, those
which make offenses against United States property punishablein
federal court, as well as offenses committed by American citizens
overseas in territory where the conduct is notrecognized as legal,

D. REFORM ACT OF 1975 PROPOSAL

The most recent proposal for the extraterritorial application of
the federal eriminal code is included in the criminal law reform
legislation introduced in the Congress early in 1975. The bill, en-
titled the Criminal Justice Reform Act of 1975, was introduced in
the Senatein January 19751% and in the House in February 1975.¥

Senate Staff Bill, supra note 182, §1-147(b)
Id. § 1-1A7(c)

d, § 11A7d).

DOJ Bill, supra note 177, § 204(d).

The National Commission proposed this provision in their § 208(h). See note 160
supra.

178, 1, 94th Cong., lst Sess, (1975),

st LR, 8907, 94th Cong., Lst Sess. (1973),
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The provisions establishing extraterritorial jurisdiction are set
forth in section 204 of the Act.13

The pravisions of section 204 are a combination of proposals sub-
mitted by the National Commission, the Justice Department, and
the Senate Judiciary Staff. In a format similar to that in the
National Commission’s proposal, section 204 divides ex-
traterritorial crimes into nine categories and provides that the com-
mission of any of the listed offenses outside of the United Statesisa
crime punishable under the federal law.

For example, subsection (a) of section 204 provides that a violent
crime committed overseas against “a United States official” or “a
federal public servant . . . performing official duties”!®s is an
offense against the United States punishable under federal law.
This provision is taken from subsection (a) of the Justice Depart-
ment proposal'®® and differs from the wording of the Justice

§204, Extraterritorial Jurisdiction of the United States
Excep: a8 otherwise sxpress:y provided by statute, or by treaty oz other international agreement, an
offense is committed within the extratervitorial juriediction of the United States f it 18 committed out-
side the general jurisdiction of the United States and:
{8) the offense is & crime of violence and the victim or intended vietim is:
(1} a Cnited States offieial; or
2 & federal public servant outside the Unired States ‘or the purpose of performing hus official

botage againat the Unived States, espionage, disclosing or mishandling
formation, ot disclosing or unlawfully cbtaining classified information;
o offense consists of

{11 counterfeiting or forgery of, of Lttering of a counterfeited or forged copy of, or issuing without
autharity, a seal, currency, inatrument of eredit, stamp, passport,or public document that is or that pur-
ports Lo be isaued by the United Stazes;

21 periury or false swearing in a federa’ officiai procesding

(3 making @ false matement n & foderal governimens mavir or  federal government record;

£4) oribery or graf involving a federal public servant;

(31 fraud against the United States or theft of property in which the United States has an interest;

(6) impersonation of a federal public servant;

(7) any obstruction, impairment, or perversion of & federsl government function, if committed by a
national or resident of the United States

eventual sale or distribution within, the United States:
ie) the offense cansists of entry of persona ok property into the United States;

19 th cfense is commitied n wbolecr i par athin the United Statesand the scoused paticipacss
outaide the United States, or
offense within the United States;

18)the offense s committed by a federal public ssrvant, other than a mermber of the armed forces who
is aubject to court-martial jurisdiction for the offense, who is outside the United States because of his of-
fical duties, or by a member of hie \ﬂhlehﬂ\ﬂ residing abroad because of auch public servant’s official
duties, or by a person accompanying the military forces of the United States

{hi the offense is committed by or 3gainst & national of the United States at a place outside the
jurisdictien of any natien; ot

@l the offense is comprebended by the generic term of, and is committed under cireumstances
epecified by, a treaty or ather internationel agreement, to which the United Stass is a pariy, that
provides for, or requires the United States 10 Provide for, federal jurisdiction over uch offense.

8.1, 94th Cong., 1st Sess. § 204 (1975); H.R. 3907, 94th Cong., 1st Sess. § 204 (1975)
[hereinajter cited as Reform Bill].

134 Id, § 204(a).

122 DOJ Bill, supra note 177, § 204(a)
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Department proposal only inthat the words “‘federal public servant
. . . performing his official duties” have been substituted for the
words “federal public servant . .. performing his diplomatic
duties.”:?% The effect of the change in wording is to broaden the
Justice Department’s provision by extending its protection to any
federal public servant performing official duties overseas.

Subsection (b) provides that crimes involving the security of the
United States and the unlawful use or disclosure of classified
material are punishable as violations of the federal law."" Under
this provision, those accused of treason, sabotage or espionage can
be prosecuted by the Government in a federal court. This subsec-
tion is precisely the same as subsection (b} of the Justice Depart-
ment proposal and is broader in scope than subsection (b} of the
National Commission proposal because it makes misuse of
classified information an offense. ¢

Subsection {c) makes specific crimes committed against the Uni-
ted States Government overseas subject to federal jurisdiction. Un-
der the provisions of subsection (c) counterfeiting and forgery of of-
ficial government documents are federal offenses; so too are false
official statements, perjury in federal proceedings, bribery of
federal public servants, frauds committed against the United
States and impersonation of United States government officials. In
addition, subsection {c) provides that any United States national or
resident overseas who interferes with the accomplishment of a
function of the federal government can be prosecuted in the federal
courts for such interference.!®® All of the offenses included in sub-
section () of section 204 are taken from subsection (¢) of the Justice
Department proposal.??? Most of the offenses also appear in subsec-
tion (c) of the National Commission’s proposal?! and subsection
(d) of the Senate Judiciary proposal.2:?

Subsection (d) makes the importation of dangerous drugsinto the
United States a federal offense; specifically it prohibits the
“manufacture or distribution of narcotic drugs for importation
into, or eventual sale or distribution within, the United States,”’?

1% Compare Senate Staff Bill, supra note 152, § -A7(a) with Reform Bill, supra note
193, § 204(a)

5% Reform Bill, supra note 193, § 204(b)

1% Compare Reform Bill, supra note 193, § 204(b) wsth DOJ Bill, supra note 177, §
204(b) and National Commission Proposal, supra nate 160, § 20&(b!

s Reform Bill, supra note 193, § 204(c)

2% See DOJ Proposal, supra note 177, § 204(c).

29 See National Commission Proposal, supra note 160, § 208(c)

22 See Senate Staff Bill, supra note 182, § 204d)

2 Reform Bill, supra note 293, § 204(d).
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Subsection (d) is drafted broadly and represents a combination of
the provisions included in subsection (d) of the Justice Department
proposal and subsection (d¥2) of the Senate Judiciary Staff
proposal 204

Subsection (e) of the Act makes the unlawful movement of per-
sons or property across the boundaries of the United States a
federal offense punishable in the federal courts.205 This provision
also appears in subsection (e) of the Justice Department proposal,
subsection (e) of the National Commission proposal, and subsec-
tion (f) of the Senate Judiciary Staff?® proposal.

Subsection (f) extends federal jurisdiction to Americans outside
the United States who are involved in the commission of crimes
within the United States.20” The provision also applies to persons
outside of the United States who conspire or attempt to commit
crimes inside the United States. The wording of this provision is
exactly the same as the wording of subsection (f) of the Justice
Department proposal.2’® Subsection () of the Senate Judiciary
Staff proposal2’® and subsection (d) of the National Commission’s
proposal?’? also make such conduct unlawful.

Subsection (g) provides that criminal offenses committed
overseas by federal public servants, members of their families, or
by persons accompanying the military forces overseas are
punishable in the federal courts.?!! This provision is included
specifically to make civilian dependents, civilian employees and
discharged American soldiers subject to federal jurisdiction. The
provision also makes diplomatic personnel, including their
families and staffs, subject to federal jurisdiction. This subsection
specifically exempts members of the armed forces who are subject
to court-martial jurisdiction for offenses committed overseas from
the extraterritorial jurisdiction of the United States.212 While sub-
section (f) of the National Commission proposal?!® and subsection
(g) of the Justice Department proposal?4 similarly provide for the

2% Compare id. with DOJ Bill, supra note 177, § 204(d) and Senate Staff Bill, supra
note 182, § 11AT@)2).

2% Reform Bill, supra note 193, § 204(e).

2% Compare id. with DOJ Bill, supra note 177, § 204(e), National Commission.
Proposal, supra note 180, § 208(c) and Senate Staff Bill, supranote 182,§ L-1A7(H)
27 Reform Bill, supra note 193, § 204(f).

4 DOJ Bill, supra note 177, § 204(9)

2% Senate Staff Bill, supra note 182, § 1-1A%e).

29 National Commission Proposal, supra note 160, § 208(d).

21 Reform Bill, supra note 193, § 204(g)

22 See note 10 supra.

#¢ National Commission Proposal, supra note 160, § 208(f).

2+ DOJ Bill, supra note 177, § 204(g).
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extraterritorial application of the federal law to federal public ser-
vants who commit crimes overseas, neither of the provisions ex-
empts military personnel from its application. In addition, this
provision of section 204 specifically states that only members of a
federal public servant’s “household residing abroad because of
such public servant's official duties”#3 are subject to federal
jurisdiction. This provision is not found in any of the proposals
previously submitted.

Subsection (h) extends the reach of federal jurisdiction to
offenses committed outside the jurisdiction of any nation, This sub-
section specifically provides that an offense “committed by or
against a national of the United States at a place outside the
jurisdiction of any nation” is punishable under federal law.s:# Ex-
cept for the three words “at a place,” subsection (h) of section 204 is
identical to subsection (h) of both the Justice Department and the
National Commission proposals.?:?

Subsection (i) provides that the United States will act in accord-
ance with the provisions of infcernational treaties or agreements
which provide for, or require it to exercise jurisdiction over certain
types of crimes.2!# This provision is broader than subsection (g) of
the National Commission's proposal and subsection (g) of the
Senate Judiciary Staff’s proposal:? which provide that the United
States will exercise jurisdiction overseas in accordance with the
terms of international treaties. Subsection (i}, however, is similar to
subsection (i) of the Justice Department proposal 22

These nine sections represent the means by which the United
States can be expected to exercise federal jurisdiction ex-
traterritorially in the future. While it is possible that some further
amendments and refinements will be made to these provisions, itis
generally agreed that the concept of extraterritorial jurisdiction is,
indeed, an integral part of the reform legislation proposed, and that
the concept will become a reality when the proposals for reform of
the federal criminal laws are enacted into law.

21" Reform Bill, supra note 193, § 204ig!
2% 4, § 204th) ‘emphasis added!

=:Compare id. with DOJ Bill. supra note 177, § 204¢hi and National Commission
Proposal, supra note 160. § 205(h)

2+ Reform Bill. supra note 195, §204(1)

18 Compare id. with National Commission Proposal. supra note 160, § 208ig) and
Senate Staff Bill, supra note 182, § 1-1A7g)

22 See DOJ Bill, supra note 177, § 20411).
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V. THE LEGALITY OF
EXTRATERRITORIAL JURISDICTION

The legality of the proposed legislation authorizing the United
States Government to exercise federal jurisdiction extraterritorial-
ly is generally recognized.??! Not only do specific provisions of the
Constitution empower Congress to enact such legislation, but also
recognized principles of international law support the enactment of
legislation having extraterritorial effect.

A. THE CONSTITUTIONAL BASIS

Most federal courts have held that the application of federal
criminal law to Americans overseas is constitutional. As early as
1808, the United States Supreme Court in Rose v. Hinely??? ex-
pressed approval of extending the federal law beyond the territorial
limits of the United States. Chief Justice Marshall, writing for the
Court, however, was careful to state that in extending the federal
law overseas, Congress could “only affect its own subjects and
citizens.”22% In 1824, Justice Story inThe Appollon??+ similarly ap-
proved the exercise of federal jurisdiction over American citizens
outside the borders of the United States when he stated that ‘{tJhe
laws of no nation can justly extend beyond its own territories, ex-
cept so far as it regards its own citizens,”’225 These two statements
often are cited as indicating the Supreme Court’s approval of ex-
traterritorial application of federal law.226

22 See WORKING PAPERS, supra note 7, at 71. But see United States v. Keaton, 19
U.S.CM.A 64, 41 CM.R. 64 (1969) in which the United States Court of Military
Appeals stated:
Insofar as we are aware venue doee not lie in Arricle [11 courta for those offenses proseribed in the Uni.
form Code which are no, at the aame time, violations of the lawa snacted under the authority of Article
111, section 2, of the Conatitution. It would appear then that there are s large number of codal offenses
which could be commicted by a serviceman averaeas for which he could not be retumed ta the United
States for trial, nor be given the benefits of indiciment and trial by jury . . . for the simple reason that
the offenaes are not cognizable in any civil court in the United States.
Id. at 67, 41 CM.R. at 67
2228 1.8. (4 Cranch) 241,279 (1808) (di ), See Extraterritorial Jurisdiction, supra
note 3, at 348 n.6.
2228 U.8. at 279.
220 93 U8, (9 Wheat.) 362 (1824)
225 Id. at 370
22¢ Although the Supreme Court stated in Sandberg v. McDonald, 248 U.S. 185
(1918), that legislation is “presumptively territorial and confined to limits over
which the lawmaking power has jurisdiction,” id. at 195, the question of whether
congressional legislation such as criminal ions shall be given ial
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The opinions of Chief Justice Marshall and Justice Story are ear-
ly references to what are now recognized as the territorial and
nationality principles of international jurisdiction respectively 2
However, in neither the Rose nor Appollon cases did Marshall or
Story cite any reason supporting, or sources authorizing, the exer-
cise of federal laws overseas. It only can be assumed that they were
of the opinion that their statements were supported by notions of
international law or by specific provisions of the Constitution.

Like Chief Justice Marshall and Justice Story, many federal
judges have assumed that extraterritorial legislation is con-
stitutional, or based upon some principle of international jurisdic-
tion. In most cases, the judges simply have failed to question the
legality of legislation extending the reach of federal jurisdiction
overseas. Instead, they have turned directly to the difficult ques-
tion of determining whether Congress intended for a particular
statute to be applied extraterritorially.22®

Other federal judges have been more analytical in their approach

effect has been further refined. In United States v. Bowman, 260 U.8. 04 (1922), the
Court, in dealing with statutory construetion, explained

Crimes againg: private ind:viduals or their property. like aseanlis, murder, burglary. jarceny
zlemen: and frauds of all kinds,

zobbery
pesce rd gocd order of che community
se hn the terr-toriz, jurisdictior. of the goversment where it may properly
exercise i, I punishment of taem 1s 1o be exter.ded to include taose committed oczade of the wirict
territcrial ‘urediction, h-naluilfcr(ongrsssto!a\ soinhestatute 1.afmluumdsgn\ﬂllregan\e
th parpase of Congress in this seg: ut the same rule of nterpretation should rot be applied o
ogicaily cependenc o cherr lacelity for the Govemment's
ted because of the right of i
erpetrated. especizlly f committed

6 to censsicute them: Othe
7 wou'd be greatiy to cL'lav] lhe
r frauds as =sily 2 foreign countries as at 2o
cases, Congress hasnslhohﬂ’ itnecesaary to make s e~x=cpm sion i the law that the Locus
skall include 2e high seas and foreign courtries. but allows it 12 he inferved. fram the nazure Af the
cfense

28 1 the stnctly
teand lesvecpen el

Id. at98 Certain prohibitory statutes, like the fraud on the Government in Bouman
would fall within the latter classification of criminal statutes in which, althaugh
they contain “no worde which definitely disclose an intention to give [them] ex-
traterritorial effect, . . . the circumstances require an inference of such purpose.”
New York Cent. R.R. v. Chisholm, 268 U.8, 29, 31 (1925 (citation omitted). See Uni-
ted States v. Flores, 259 U.8. 137, 15511933, The Supreme Courthas noted that other
nations should not object to the exercise of American jurisdiction in these cases
since they involve conduct the punishment of which “could nat offend the dignity or
right of sovereignty of another nation.” Vermilya-Brown Co. v. Connell, 335 U S,
377, 351 (1948) icitations omitted). See also Blackmer v. United States, 254 U.8. 421,
437 n.2 (1932); Mills, supra note 39. at 359 n.238. But se¢ The Schooner Exchange v,
McFadden, 11 U.8. i7 Cranch) 116, 146 (1812

#7 For an explanation of these les see note 245 and ing textinfra
“* See, e.g., United States v. Erdos, 474 F.2d 157, 15960 i4th Cir, 197;. See also
George, Ext 14 of Penal L 64 MICH L. Rev 609,614-
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and have looked first for a constitutional provision or other source
that empowers Congress to enact legislation having ex-
traterritorial application. An example of this latter approach is the
opinion in United States v. Rodriguez??® where the court held that
aliens found in the country could be prosecuted in federal court for
immigration offenses committed outside the territorial limits of the
United States. Before reaching its conclusion, the court carefully
examined the Constitution for provisions empowering Congress to
enact legislation having application outside the territorial limits of
the United States. The Court concluded that two provisions of the
Constitution permit the enactment of extraterritorial legislation:
article I, section 8, clause 10 and article III, section 2, clause 3.230 Ar-
ticle I, section 8, clause 10 provides that:

The Congress shall have the Power . . . To define and punish Piracies and

Felonies committed on the High Seas and Offenses against the Law of

Nations.?

and article IIl, section 2, clause 3 provides that:

The Trial of all Crimes . . . shall be heldin the State where said Crime shall
have been committed; but when not committed within any State, the Trial
shall be at such Place or Places as the Congress may by Law have
directed.?:

The Court relied primarily on “the power of Congress to define and
punish offenses against the law of nations’as the source support-
ing enactment of extraterritorial legislation?3? and then proceeded
to find that Congress had intended that section 1546 be given ex-
traterritorial application.23*

28 (1986) [hereinafter cited as George]
25 182 F. Supp. 479, 486 (S.D. Cal. 1960).
2 The court rejected the following provisions of the Constitution as not pertinent:

[1.] Aticle L, See. 2, Clause 1

Section 2, The judic:al Power shall extend w al Cases, in Law and Equity, stising under this Con-
stitution. the Laws of the United States, and Treaties made, or which shal! be made, under their Authort
ty:. . . to Controversies to which the United States shall be & Parcy; To Controversies . . . between a
State; or the Citizens chereof, and foreign States, Citizens or Subjects.”
2] Article 1, Sec. , Clause 4,

The Congress shall have Power . . . To establish a uniform Rule of Naturalization .
[3] Article I, Sec. 8, Clause 33,

To make all Law which ahall be necessary and proper for carrying into Execution the foregoing
Powers. and all other Powers vested by this Canatitution i the Goverment or Officer thereof”

Id. at 487.

2 U8, ConsT art. I, § 8, cl. 10 (emphasis added)

22 1.8, CoxsT. art, U1, § 2, cl. 3 (emphasis added).

223 182 F. Supp. at 487. See George, supra note 298, at 615-18, where the author
suggests that the combination of the broad powers delegated to the Congress and
the grant of authority to do that which is necessary and proper to execute the powers
provides the source for enactment of extraterritorial legislation.

254182 F. Supp. at 494. See niotes 174-179 and accompanying text supra.,
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B. THE INTERNATIONAL LAW BASIS

In addition torelying on specific provisions of the Constitu.ion to
support its holding that section 15468 was to be applied ex-
traterritorially, the Rodriguez court alsoreasoned that such legisla-
tion could be based on the inherent power of a sovereign govern-
ment to protect itself from acts committed against it from outside
its borders.?’®> In developing this idea the court first discussed the
relationship of the Constitution to the people and theinternal exer-
cise of power by the Government. The court noted that Mr. Justice
Sutherland in United States v. Curtiss-Wright Export Corp.2% best
summarized the relationship:

The broad statement that the federal government can exercise no power
except those specifically enumerated in the Constitution, and such implied
powers as are necessary and proper to carry into effect the enumerated
powers, is categorically true only in respect to our internal affairs,

It results that the investment of the federal government with the powers
of external sc\emgnu did not depena upon the affirmative grants of the
Constitution
For Justice Sutherland, then, the primary purpose of the Constitu-
tion is to establish the relationship between the Government and
its people, not to define the government’s relationship to other
sovereign governments throughout the world.

Having agreed that the Constitution of the United States merely
governs the internal matters of government, and that a higher in-
ternational law, or the “Law of Nations,” governs the external
matters of government and the exercise of national power among
sovereign nations, the court proceeded to list a number of external
powers exercised by the Government that are not authorized by the
Constitution. These include the power “to acquire territory by dis-
covery and occupation, to expel undesirable aliens, and to make
such international agreements as do not constitute treaties.”!*

23 182 F. Supp. at 487-92, See George, supra note 228, at 612

27299 U8, 304 (1938).

" Id. at 315-18. Justice Sutherland went on to state that upon becoming a separate
nation, America received all the powers of a sovereign that Great Britain possessed.
For a criticism of Sutherland's theory, see Levitan, The Foreign Relations Power:
An Analysis of Mr. Justice Sutherland’s Theory. 53 YALE L.J. 367 (19671, See also
Reid v. Covert, 334 U.8. 1, 5:6 (19571, in which Justice Black stated:

ume cginnicg we States

0

Consrintion

Justice Black therefore did not accept the idea that the United States can act outside
of the Constitution. See George, supra note 228, at 615,
2182 F. Supp. at 490.
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The possession of such power is inherent in all sovereign nations
and the exercise of this poweris controlled by rules of international
law, and not by the provisions of a nation’s internal laws. The
court further summarized this idea in the following manner:

To put it in more general terms, the concept of essential sovereignty ofa
free nation clearly requires the existence and recognition of an inherent
power in the state to protect itself from destruction [and to permit it to
operate independently in a world of sovereign nations]. This power exists in
the United States government absent express provision in the Constitution,
and arises from the very nature of the government which was created by the
Constitution.?®

The court concluded that once a government possesses powers
which it can use externally in its relations with sovereign nations,
Congress, as the legislative body of the Government, can go beyond
the scope of the Constitution in enacting legislation authorizing
the Government to exercise powers in the conduct of foreign affairs.

In other words, the United States can utilize principles of inter-
national law to support the enactment of legislation to protect itself
and its people from acts committed against it from outside its
boundaries. In enacting legislation dealing with the international
exercise of power

the Congress may pick and choose whatever recognized principle of inter-
national a: is necessar lish the purpose sought by the
legislation, The merefactthat, in Lhe past Congress may not have seen fitto
embody in legislation the full scope of its authorized powers is not a basis
for now finding that those powers are lacking. Disuse, or even misuse of
power inherent in the federal government, or given to it by the Constitution,
isnot a valid basis. . . to hold that this power may notlater be employed in
a proper faghion. Thus having fcund that [a] . . . principle exists as a

doctrine of i 1 law, or the “Lavs of Nations,” it
becomes a principle that Congress can rightfully incorporate into its
legislation without waiting for action to be taken by foreign governments
which would grant the United States the right to exercise jurisdiction '

Therefore, the enactment of extraterritorial legislation can be
based upon accepted rules of international law and does not
necessarily have to be based upon principles of constitutional law.

In the area of international jurisdiction, nations generally have
relied on six principles to support extraterritorial exercise of their
criminal jurisdiction. Five of the principles first appeared in a Har-
vard Research Project Report published in 1935 considering
problems in international jurisdiction.?*! These five principles are

239 I,
20 Ig.

241 See Harvard Research in ional Law, Part II, isdiction with Respect to
Crime, 28 Aw. J. INTLL, SUpp.1 435 (1935).
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first. the territorial principle, determining jurisdiction by reference to
the place where the offence is committed: second. the nationality principle,
determining jurisdiction by reference to the nationality or national
character of the person committing the offence; third, the protective princi-
ple, determining jurisdiction by reference tothe national interest injured by
the offence; fourth. the universality principle, determining jurisdiction by
reference to the custody of the person committing the offence; and fifth, the
passive personality principle, determining jurisdiction by reference to the
nationality or national character of the person injured by the offence.%

—
a2

addition to these five, Professor Ved P. Nanda suggests that

one could perhaps add another basis, usually called the “Floating
Territory” principle, Under this principle. a ship or aircraft operating under
the flag of a state iz amenable to the exercise of that state’s assertion of
legislative authority #

Whenever nations have asserted criminal jurisdiction ex-
traterritorially, they have done so on the basis of one of these six
principles of international jurisdiction. In Rodriguez, the court
made reference to five of these six principles, but relied on the
protective principle to supportits conclusion that Congress had the
power to give section 1546 extraterritorial application.24

It follows from the reasoning in Rodriguez that Congress is em-
powered under the provisions of article [, section §, clause 10, and
articleI1, section 2, clause 3 of the Constitution, to enact the reform
legislation provision providing for extraterritorial application of
the federal law presently being considered by it. In addition, Con-
gress-has been informed that each of the provisions providing for
extraterritorial jurisdiction is based on at least one of the six
general principles of international jurisdiction set forth above 2%
Congress, therefore, is authorized by both specific provisions of the

2 Id. at 443

OF these principles, the first :s sverswhere regarded as of primary importar.ce and of furdamental
character. The seccnd 18 taiversally accepted. though there are scriking ¢:fferences in the extent to
which itis used in the different national systems. The third i claimed by mas! statee. regarded with mis-
givings in. 2 few, and general'y tanked as the basis of an auxilisry competence The fourtk. is widely,
though by £ means universally. accepmd as the dasis o an auxiliary competence, exceptfor the affence
of piracy, with respect cticn. The Ath, asserted
i s0me orm o3 & conaiderable mumber of iates and tontasted by othare is admitiadly suxiiery in

charscter and is probabiy not esserrial for any state if the ends served are adequately provided for on
sther prirciples
Id. See George, supra note 228, at 613-14.
24* Hearings, supra note 2, pt. I, subpt. ¢, at 1915. See also RESTATEMENT (SECONTH
OF FOREIGN RELATIONS Law OF THE UNITED STATES §§28-29, 31-32 (1965},
=4 182 F. Supp. at 487
215 For a complete discussion of the relauons}up f the principles of international
jurisdiction to the proposed included in the
National Commission’s proposal {Brown Commlssmm the Senate Judiciary Staff
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Constitution and recognized principles of international law to
enact extraterritorial jurisdiction legislation.

proposal, and the Department of Justice proposal, see Hearings, supra note 2, pt. X,
at 741518, Especially pertinent to the discussion of effects of the proposed legisla-
tion on the administration of criminal justice overseas are the comments on the
nationality and university bases:

NATIONALITY FRINCIPLE

[Nationality or duty of allegiance to United States]

Brown Commission Senate Judiviary Sta l)epa’lr‘fnl of Justice
s HER. 60401
Section 208, The offerse is

Section -147id). The offense is
treasor, e3pionage, of sabolage treason ¢

Section 204tb:. The offense is

by & national of th treason,
Section 208(cs. If commitied by Secticn -14%ich The offense is

nationsl or resident of the U commirted by a citizen of the

any other obstruction or in. Unitec States except *hat this  Secticn 204ic1. Same as Brown

Section 208, The offer.se is com.
misted by a federal pubiic ser-
van who is outside the US
because of officia’ duties, or b
a member of his househoid
resding abroac, or by & persor:
accompenying the military
forces of the LS.

Sect.on 208(g. The offenseis com-
mitted by . . . a natioral of the
U8, outside the jurisdiction of
&ny nation

o American diplomatic personnel are immune from the eriminal law of
US. eriminal sanctions dencuncing cffenses ag:
h h

section is ot appheabdle af the
corduat s not proh:dited tnder
the law of the tervitorial
Jurisdiction in which it is com:

Commissior. Draft Sec 208(c).
Section 204ig:. Same as Browr
Commissior. Dratt See 20815
Section 204ihi. Same as Brown
Camrission Drat Sec 20881

Comments on Nationality Pric.ciple
% Section 208 1 :Brown Commission], 1-1ATe (Senate Judiciary Drafti and Sec 204ig} (Department of Justice
Bily would &Il three serious gaps in the spectram of US. crimina, sanctions.

fthe recsiving state. I the absence of

 the peace and order of the community, they are also im

mune from U8 law.

and atker

generally provide for erimina.
principl

broad on

b In tme of peace civilans zmplu»ed by, serving with, and accompanying the U S armed forces abroad are

ble o any U.S.juri

T 188y Kinsdlla v, U s ex rel Singleton, 3¢
McElroy v. U5, ex rel Guagliaréo. 36 US. 28

1 (9605

id v. Covert, 354

U.3. 234 11960, Grisham v. Hagen. 361 U.S. 278 (1960);

e There s no LS. forum which new has constizutional statutery autkority to try former servicemen for

miitary offenses and offenses againat the peace and order of & commana

ebroad while the ndividua} was in the armed forces

2800208 £ af the Browr. Commissior, dra%t has been crizicize

soml . natlonals who happes o
1

U3, ex rel Toth v, Quarles, 850 U.S,

4 55 providing the U 3. criminal jurisdiction over

withan the definitior, of “federal puslic servanta.”
s

1 such offenses were committed
11 (1985

the foreign dapendents

veanhed under this base are not those directly Dre]ud\ung a Governmentai function, it was suggested that the

protective principle was being stretched too far.

1f this obiection i desmed meritarious, 3ec ZUﬁlg‘ \an Comimissinny and Sec 204 h iDept of Justice) can be

changed to read:

‘The offense is committed by & naunral of the U8, or by a persor. who owes
who (1)is a federal public servant who

allegiance to the United States

sice the United Sta‘es becauge of official duties, or (21 & member of

the household of such & federal public servan: residing aoroad. ori51 person accompany!ng the military forces

o the US."
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VI. EXTRATERRITORIAL JURISDICTION
AND THE APPLICATION
OF O’'CALLAHAN OVERSEAS

When legislation similar to the proposed Federal Criminal Law
Reform Act is enacted into law and its extraterritorial provisions
are given effect, the reach of federal jurisdiction will extend
throughout the world. This comprehensive expansion of the federal
criminal law not only will broaden the scope of federal jurisdiction,
but also will add a new dimension to the prosecution of federal
offenses. Itis predictable that this vast expansion of the federal law
will have a major impact on the administration of military
criminal law in the foreign countries where American soldiers are
stationed.

The effect of the proposed extraterritorial jurisdiction provisions
on the administration of military criminal law overseas raises two

UNIVERSALITY PRINCIPLE
Thepartment of Justice
Brown Commission Senate Judiciory Staff (81 8. 1400-H.R. 6046

Section 208ig. Such jurisdiczior. S SATf). Same as Brown  Section 204, The offense s com-
is provided by treaty Commission Drsf orehended by the generic terms
v and is commitced under air
cumstances specified by, an in-
Lernational treaty or conven-
tion adhered 1o and ratified by
the United States whick
provides for. o7 requires the
United States to provide for,
such jurisdiction

Comments on Universality Principle

1, Bach of the draft bills would provide a base for the diption as provid-
ed by treaty, provided the elbetantive offense ls otherwise cefined in Pare I, Amang che treaties thus im-
plemented would be

a, Convention on Offenses Committed on Board ra[m'l‘ukynCanunuon 14 September 1663 (TTAS 6788).

b Hague Hijacking Convention. 16 December 1670 (TIAS 7

¢. Conventién far the =unpmmn of Uniawtal Acts Apsinet o Safety of Civl viatson, Mostesl Conven:
tion, 23 September 1971 (TIAS

T Commmion Aviclos 4950 5101 0130/ 46.147 of the Geneva Comvenant o 1043 f the Protation of
War Victims,TIAS 3362, 3363, 3364, and 33651, T the
0 enact legislation neceseary 1o provide effective penal sanctions for persons committing or ummng recom
mission of grave breaches of the Geneva Conventiore. Under present L3, starutory law only military courte
have the universal jurisdiction ccntemplated jn the Conventions, bt the erosion of mulitary juriadiction over
civilians and former service members has raised doubts concerning the conetizationality of such miltary
Jurtsdiction

2. Tc should be noted that af] grave d in Articles 505171307247 inPartll,
but the moet serious nes involving unlawful homicides and assaalts are abvicusly covered. Gaps in the spec-
trum of subatantive cffenses can be coneidered ‘ater. The important objective is to provide for jurisdiction in the
Federal courts to try all perssns, regardless of their nationality or status. against whom thers exista probable
cause to believe that they have committed a grave breach of the conventione.

3. Thelanguage of the Depurument intended to make th specific. !
stantive difference noted, however, is affected by the words: “an internation.al treaty of convention adhered to
and satifisd by the U.8.” This would provids a juriadictional base for offenses fotherwise inciuded among the
substantive crimes of Part I1) a¢ acon as the United States ratifies the inacrument whether of not the treaty is
legaily effective. Under the Brown Commisaion and Senate Committee drafts the treaty could not furnish a
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interesting questions. The first concerns the application of
O’Caliahan v, Parker?*® to criminal offenses committed outside of
the United States and whether the military will be abletoretain its
court-martial jurisdiction over soldiers who commit nonservice
connected offenses overseas. The second question concerns the
Posse Comitatus Act and the propriety of using military personnel
to investigate violations of federal law by civilians overseas.?”

A. THE O'CALLAHAN DECISION

In 1969, the Supreme Court of the United States significantly
changed the scope of military court-martial jurisdiction when it
held in O’Callahan that nonservice connected offenses could not be
tried by court-martial. O’Callahan was a sergeant in the United
States Army stationed at Fort Shafter, Hawaii. On July 20, 1956
while on pass and dressed in civilian clothes, 0’Callahan and a
friend went to a bar in downtown Honolulu. After a few drinks the
defendant went to the fourth floor of the hotel where he brokeinto a
room and assaulted and attempted to rape a 14-year-old girl. When
she resisted his efforts, he fled from the room, and later was ap-
prehended on Waikiki Beach by hotel security personnel and held
until Honolulu Police arrived, Upon learning that O’Callahan was
amember of the Army, the police released him to the custody of the
Hawailan Armed Services Police. The Armed Services Police
returned O’'Callahan to Fort Shafter where he later confessed to the
crimes and was placed in pretrial confinement.

(O’Callahan was charged with attempted rape, housebreaking
and assault with intent to commit rape in violation of Articles 80,
130 and 134 of the Uniform Code of Military Justice.24 He was tried
by general court-martial at Fort Shafter in October 1956 and was
convicted of assault with intent to commit rape, attempted rape,
and housebreaking with intent to commit rape. He was sentenced
to a dishonorable discharge, total forfeiture of all pay and
allowances and confinement at hard labor for ten years, An Army
Board of Review affirmed his conviction?¢ and the United States
Court of Military Appeals denied his petition for review.250

juriedictional base unil ic becames legally effective. Many multilateral treaties do not become effective until a
certair, proportion of States ratify it

28 394 U.S. 258 (1969).

247 For discussion of these issues, see Section VII infre.

25 UCMJ, arts. 80, 130, 134, 10 U.S.C. §§ 830, 830, 934 (1970).

249 United States v. O'Callahan, CM 393590 (ABR 1956) (unpublished opinion)
25¢ United States v. O’Callahan, 7 U.8.C. M.A. 800 (1957). Ten years later the United
States Court of Military Appeals denied O’Callahan’s petition for Writ of Error Cor-
am Nobis. United States v. O’Callahan, 16 U.8.C. M.A. 568, 37 C.M.R. 188 (1967).
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In 1965, O’Callahan petitioned the Federal District Court for the
District of Massachusetts for a writ of habeas corpus alleging that
the military did not have jurisdiction te try him for offenses com-
mitted while he was off post and off duty. Chief Judge Wyzanski
held that the military had jurisdiction to try O’Callahan for the
offenses and denied his petition.2s:

In 1966, while confined at the United States Penitentiary at
Lewisburg, Pennsylvania, O’Callahan filed another petiticn for a
writ of habeas corpus, this time in the United States District Court
for the Middle District of Pennsylvania, again alleging that the
military did not have jurisdiction to try him by court-martial for the
offenses of which he had been convicted. The district court denied
O'Callahan’s second petition on the grounds that he had presented
the same issue in his petition to the Massachusetts court and that
court had ruled against him .22 O’Callahan appealed the second
denial but the court of appeals affirmed the lower court's
decision.?»

In 1968, O’Callahan petitioned the Supreme Court of the United
States for review. After examining his case, the Court granted cer-
tiorari on the question of whether

... acourt-martial, held under the Articles of War, Tit. 10, USC § 801 et
seq.. [has] jurisdiction to try a member of the Armed Forces who is charged
with commission of a crime cognizable in a civilian court and having no
military significance. alleged to have been committed off.post and while on
leave, thus depriving him of his corstitutional rights to indictment by a
grand iury and trial by a petit iury in a civilian court.2™
In 1969, in an opinion written by Justice Douglas, the Supreme
Court held that the offenses with which O’Callahan was charged
and tried were not service connected. Therefore, O’Callahan could
not be tried by court-martial for their commission

In reaching its decision the Court stated that criminal defend-
ants in the civilian community are, under the Constitution, entitled
to the “benefits of indictment by a grand jury and a trial by a jury of

5 O'Callahan v. Chief U.8. Marshal and Dept. of Army, Misc. Civil 66-5-% (1966,
cited in United States ex rel, O'Callahan v. Parker. 256 F. Supp. 679, 681 iM.D. Pa
19661,

=2 United States ex rel, O'Callahan v. Parker, 256 F. Supp. 679, 681 (M.D Pa, 1966
See generally 26 U.S.C. §2244 (1970

% United States ex rel. O’Callahan v. Parker. 390 F.2d 360 (3d Cir. 19651 See
Thompson v. Willingham, 318 F.2d 657 (3d Cir. 1968). See also O'Callahan v. Parker
F.2d 136 3d Cir, 1967

393 U.8. 822 (1968). See also O'Callahan v. Parker, 393 U.S. 258, 261 (1969:
95 U.S. at 274, The Court voted 5 to 3 to reverse O'Caliahan's court-martial con-
viction. Chief Justice Warren and Justices Black, Douglas, Brennan, Fortas and
Marshall voted with the majority. Justices Harlan. Stewart and White dissented
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their peers in a civilian court.”2%¢ In contrast, the Court noted that
these rights were not applicable when individuals were tried by
courts-martial because of the special needs of the military to main-
tain discipline. The absence of these protections in court-martial
proceedings led the majority to conclude, just as Justice Black had
concluded in United States ex rel. Toth v. Quarles, that military
tribunals must be restricted “to the jurisdiction deemed absolutely
essential to maintaining discipline among the troops in active ser-
V'iCe D I”257

Recognizing those tried by military courts are denied these two
important rights, the majority noted that O’Callahan was off post
and off duty at the time the offenses were committed, that he was
dressed in civilian clothes during the commission of the offenses
and that hisintended victim was a civilian. Furthermore, the Court
noted that the offenses with which O’Callahan was charged had no
independent military significance and thus were in no way related
toO’Callahan’s military duties. For these reasons, a majority of the
Court concluded that O’Callahan’s offenses were not “service con-
nected,” and that the military did not have jurisdiction to try him
by court-martial.2s8

Justice Harlan, joined by Justices Stewart and White, dissented.
Justice Harlan argued that military status was sufficient in itself
to permit the military to exercise court-martial jurisdiction over
(’Callahan and that Congress within its article I powers could ex-
pand the jurisdiction of the military justice system to permit the ex-
ercise of jurisdiction over all offenses committed by servicemen. In
addition, Justice Harlan pointed to weaknesses in the historical
analysis relied upon by the majority?>® and noted inconsistencies
in the majority opinion, 260

The effect of the O°Callahan decision was to limit court-martial
jurisdiction to the trial of service connected offenses. Unfortunate-
ly, Justice Douglas, in his majority opinion, did not define the term
“service connected”; nor did he describe the types of situations in
which the O’Callahan decision was to be applied.

Two years later in Relford v. Commandant?®! the Supreme Court
was presented with an issue arising out of the uncertainty and con-

25395 U.S. at 273

27 350 U.S. 11, 22 (1935),
22 395 U.8. ar 274

23 Id. at 274, 276-80.

260 Jd, at 251-83,

281 401 U.8. 355 (1971)
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fusion generated by the O’Callahan decision.?®2 In Relford, the ac-
cused was charged with kidnapping and raping two women, one
the wife of a serviceman, and the other, the 14.year-old sister of a
serviceman, in violation of Articles 120 and 134, Uniform Code of
Military Justice.?63 The offenses occurred on the military reserva-
tion at Fort Dix and the adjacent McGuire Air Force Base. At the
time of the offenses, Relford was dressed in civilian clothing. After
he was arrested by the military police, Relford confessed to both at-
tacks, was tried and convicted by general court-martial, and was
sentenced to a forfeiture of all pay and allowances, reduction to the
lowest enlisted grade and death.?8* An Army Board of Review
reduced his sentence to a dishonorable discharge and 30 years’ con-
finement at hard labor,?65 and the United States Court of Military
Appeals denied Relford’s petition for review 266

In 1967, Relford filed a petition in federal district court for a writ
of habeas corpus alleging that he had been denied the effective
assistance of counsel at his trial by court-martial.2¢” His petition
was denied and Relford appealed to the court of appeals where he
argued not only that he had been represented inadequately, but
also that his confession and the results of a lineup had been ad-
mitted improperly into evidence during his court-martial. After
reviewing Relford’s allegations, the Tenth Circuit Court of Appeals
denied his petition.26%

Relford then appealed to the Supreme Court where for the first
time he argued that the offenses for which he was tried were not
“service connected” and that under O’Callahan the military lacked
jurisdiction to try him.26° In addressing the merits of Relford’s con-
tentions, Justice Blackmun, writing for the majority, reviewed the
Supreme Court’s opinion in O’Callehan and concluded that in
reaching that decision the Court had relied on the following 12 fac:
tors in deciding whether O’Callahan’s offenses were service con
nected:

1. The serviceman's proper absence from the base.
2. The crime’s commission away from the base.

2 See McCoy, Equal Justice for Servicemen: The Situation Before and Since
O’Callahan v. Parker, 16 N.Y.L. FORUM L, 16 (1970}. See also Justice Harlan's dis-
sent in O'Callahan v. Parker, 395 U.S. 258, 283-84 (19697

65 UCMJ, arts. 120, 134, 10 U.S.C. §§ 920, 934 (1970).

264 See 401 U 8. at 365,

e id. at 361

Inited States v. Relford, 14 U.S.C.M.A. 675 (1963,

"See 401 U8, at 362,

elford v. Commandant, U 8. Disciplinary Barracks, 409 F.2d 824, 825 (10th Cir.
1969).

#8401 U.8. at 363,
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3. Its commission at a place not under military control

4.Tts commission within our territorial limits and notin an occupied zone of

a foreign country.

5. Its commission in peacetime and its being unrelated to authority stem-

ming from the war power.

6. The absence of any connection between the defendant’s military duties

and the crime.

7. The victim's not being engaged in the performance of any duty relating to

the military.

8. The presence and availability of a civilian court in which the case can be

prosecuted.

9. The absence of any flouting of military authority.

10. The absence of any threat to a military post.

11. The absence of any violation of military property,

12. The offense’s being among those traditionally prosecuted in civilian

courts.2™
After evaluating the facts in Relford and comparing them with the
enumerated factors, the majority concluded that Relford’s offenses
were service connected. In addition, Justice Blackmun stated “that
when a serviceman is charged with an offense committed within or
at the geographical boundary of a military post and violative of the
security of a person or of property there, that offense may be tried
by a court-martial.”?"! For these reasons, the Court held that
Relford was tried properly by court-martial on the charges
preferred against him.

Realizing that other problems would arise in this area, the ma-

jority concluded with the following observation:

We recognize that any ed hoc approach leaves outer boundaries undeter-
mined. 0'Callahan marks an area, perhaps not the limit, for the concern of
civil courts and where the military may not enter, The case today marks an
area, perhaps not the limit, where the court-martial is appropriate and per-
missible. What lies between is for decision at another time. >

Left for decision at another time was the question of the application
of O’Callahan to nonservice connected offenses committed by
American soldiers assigned overseas,

B. O'CALLAHAN DENIED
APPLICATION OVERSEAS
BY MILITARY COURTS

Soon after the decision in O’Callahan, the United States Court of
Military Appeals began to apply the standard of service connection

2 Id, at 365.
1 Id, at 369.
2 Id.
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in military cases.?™3 In United States v. Keaton,?+ the Court of
Military Appeals was presented with the issue of whether
O’Callahan had application overseas.?”> In Keaton, the accused,
an airman, was tried by general court-martial at Clark Air Force
Base in the Republic of the Philippines and convicted of assault
with intent to commit murder in violation of Article 134, Uniform
Code of Military Justice.2”s An Air Force Court of Military Review
affirmed Keaton’s conviction and sentence,2”” and the Court of
Military Appeals “granted review to determine the validity of the
accused's conviction in light of the constitutional limitations on
court-martial jurisdiction delineated in O’Callahan . . . ."2™8

In determining whether the military had jurisdiction to try
Keaton for an offense committed off post in a foreign country, the
Court of Military Appeals first examined the Supreme Court’s opin-
ionin O’Callehan and then reviewed the treaty provisionsin effect
between the United States and the Republic of the Philippines
governing the exercise of jurisdiction in criminal matters. The
court concluded that since the victim of Keaton’s offense was
another serviceman, the military had jurisdiction to try Keaton by
court-martial.2® Having decided that the offense was service con-
nected and that O’Callahan would not apply, the court decided to
address the question of whether the military could have exercised
jurisdiction over Keaton had he been charged with a nonservice
connected offense,

In answering this question, the court reasoned that if the
military could not exercise jurisdiction over military personnel who
commit nonservice connected offenses overseas, soldiers would
have to be returned to the United States in order to be subject to
prosecution by the Government.23? Since the federal district courts
do not have jurisdiction to try many of the nonservice connected

274 The first cases in which the new rule was applied were United States v. Borys, 18
U.S.C.M.A, 547, 40 C.M.R. 258 (1969 military lacked jurisdiction to try the accused
for rape, robbery, sodomy and attempts 1o commit such offenses committed during
off duty hours against civilian victims who lived off post) and United States v.
Beeker, 13 US.C.M.A. 363, 40 C.M.R. 275 (1969) (military lacked jurisdiction to try
the accused for importation and transportation of marihuana, but did have jurisdic-
tion to try him for wrongful use and possession of marihuana’
=119 US.CMA 64,41 C.MR. 64 (1969).
3 Jd, at 65, 41 C.M.R. at 85, See generally Annot., 24 A.LR. FED 152, 19011973)
UCMJ, art. 134, 10 U.S.C. § 934 (1970,
United States v. Keaton, ACM 20413 (AFBR) tunpublished opinion:
R. at 63

s Id, a(G“ul CMR. at 67.
2% Jd. The possibility of having to return soldiers to the United States for trial of non-
service connected offenses also was discussed in Williams v. Froehlke, 356 F. Supp.

58



1976] EXTRATERRITORIAL JURISDICTION

offenses committed overseas,?: the court concluded that most of
the soldiers could not be returned to the United States for prosecu-
tion and trial.282 These soldiers would then either betried in foreign
courts?® or not tried at all.?8¢ It was the court’s opinion, therefore,
that the application of O’Callahan overseas would deny the Uni-
ted States all means of prosecuting nonservice connected offenses
committed by American servicemen in foreign countries.
Reasoning that the Supreme Court obviously did notintend such
a result in deciding O’Callahan, the Court of Military Appeals ex-
amined the Constitution and concluded that the provision em-
powering Congress “to make Rules for the Government and
Regulation of the land and naval forces,” when read with the
necessary and proper clause, was sufficient to support the exercise
of court-martial jurisdiction over nonservice connected offenses:
[T}t seems clear that foreign trial by court-martial of all offenses committed
abroad, including those which could be tried by Article III courts if com-
mitted in this country, is a valid exercise of constitutional authority
We hold, therefore, that the constitutional limitation on court-martial
jurisdicarion laid down in O’Cellahan v. Parker . . . is inapplicable to
courts-martial held outside the territorial limits of the United States.2*

591 (S.D.N.Y, 1978}, where the court stated that:
ipplication would force
wh coromite an ofense abraat 10 the Uniied Sistes fo ri] o remanding him for that parpose t the
courta of the country in which he is located Since the former option would often entail prohibitive dif.
ficulty and expense, the latter course would normally be followed. In view of O'Callahan’s concern with
the constitutional rights of servicemen-defendants, rights which wauld in meny inatances be better
protected by Uniled States courte-martial thar in the civilian courta of foreign nations. such a regult
would be anomalous,

Admittedly, with regard to military dependents and employees, the seme difficult dilemma resulted
from the Courts decision in e, and the Court, nometheless, refused to uphold court-martial jurisdic-
tion over them.

Id. at 593-94.
241With but few exceptions, see e.g. 18 USC § 1111, our federal eriminal statutes are
inapplicable to extra-territorial acts and crimes committed abroad and thus not
‘offenses against the United States’ which District Courts are properly constituted
to try. 18 U.S.C. § 3231.” Bell v. Clark, 308 F. Supp. 384, 388 (E.D. Va, 1970). See
Hemphlll v. Moseley, 443 F.2d 322, 323 (10th Cir. 1971).
2219 US.CMA. at 67, 41 CMR. at 67,
263 Gallagher v. Umted States, 423 F.2d 1371, 1374 (Ct. Cl. 1970). In Williams v.
Froehlke, 356 F. Supp. 591 (8.D.N.Y. 1973), the court listed the constitutional rights
that would be denied American soldiers tried in foreign courts:
‘Among the rights which might be diluted or denied by foreign courte are: 1) right to counael; 2) freedom
from ssli-incrimination, 3) protection from double jeopardy; 4 freedom from cruel and unusual punish-
ment; 3 trial. Furthermore,
in most countries the accused soldier would not be afforded grand jury indictment and trial by jury,
which are the chief rights of which a court-martial deprives him.
Id. at 594 n.3, But see Mills, supra note 39, at 352.
24 Williamson v. Alldridge, 320 F. Supp 840, 843 n.4 (W.D. Okla. 1970).
2219 U.8.C.M.A a1 67-68, 41 CM.R. at 67-68. It is important to note that the prinei-
ple set forth in Keaton does “not apply where the crimes are committed in the United
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Based on the Keaton language that the United States Supreme
Court “did not intend to limit court-martial jurisdiction in friendly
foreign countries,”2% the Court of Military Appeals, as well as the
Courts of Military Review, have approved the court-martial convic-
tions of soldiers committing nonservice connected offenses in Ger-
many,?®’ Okinawa,?®® British West Indies,?®® and Mexico 29¢
Because of the consistent holdings of the military courts on this
issue, it is generally accepted that the decisionin O'Cellahanisnot
applicable “to courts-martial conducted outside the territorial
limits of the United States for offenses committed abroad.”!

States and the court-martial is conducted in a foreign country.” United States v.
Bowers, 47 C.M.R. 518, 518 (ACMR 1973) (worthless checks written in civilian com-
munity in Pennsylvania while accused was on thirty-day home leave from his unit
in Germany were not triable by court-martial}.

#5Rice, O'Callahan v. Parker: Court-Martial Jurisdiction, “Service Connection
Confusion, and the Serviceman, 51 MIL. L. REv. 41, 87 (1971)

#7 United States v, Blackwell, 19 U.S.C.M.A. 196, 41 C.M.R. 184 {1970) (willfully
damaging the property of a civilian, assault with a means likely to produce
grievous bodily harm, assault with intent to commit rape, assault and battery, and
communication of indecent language to a female off post in Germany); United
States v. Bryan, 19 U.8.C. M.A 184, 41 C.M.R. 184(1970}{negligent homicide of Ger-
man citizen off postin Germany); United States v. Gill, 19 U.3.C. M.A. 93,41 C.M.R.
92 (1869) (robbery of two German citizens off post in Germany); United States v.
Higgenbotham, 19 U.8.C. M.A, 73, 41 C.M.R. 73 (1969} unpremeditated murderof a
German national in civilian community in Germanyj: United States v. Stevenson,
19 U.8.CM.A.67 41 C.M.R.69(1969) {unpremeditated murder of a Canadian soldier
in civilian community in Germany); Lmted States v. Easter, 18 US.C.M.A. 68,41

C.M.R. 68 (1969) ( h i in civilian v in
Germany), United brates v. Weinstein, 19 US.C.M.A 29, 41 CMR. 29 (1969)
(offenses involving in civilian v in Germany). But

see United States v, Bowers, 47 C.M.R. 518 (ACMR 1973) ino service connection
where accused opened checking account at American Express in Germany and
wrote bad checks in Pennsylvania while on a thirty-day leave from his unit in Ger-
many).

28 United States v. Davis, 20 US.C.M.A. 27, 42 C.M.R. 219 (1970) (possession of
marihuana off post in Okinawa); United States v. Ortiz, 20 U.8.C. M.A. 21, 42C.M.R.
213(1970) (robbery of Okinawan taxi driver off post in Okinawa}. See United States
ex rel, Jacobs v. Froehlke, 334 F. Supp. 1107 (D.D.C. 1971) (carnal knowledge off post
in Qkinawa), Williamson v. Alldridge, BEOF Supp. 840(W.D. Okla. 1970} (murder of
a Ryukyuan citizen off post in Okinawa). For a thorough discussion of the
Okinawan judiciary system and its relationship to United States military personnel
and American civilians living in Okinawa, see United States v. Vierra, 14
US.CMA. 48, 33 CM.R. 260 (1963) (search warrant issued by Ryukyu Civil Ad-
ministrative Court for search of serviceman’s property upheld); Rose v. McNamara,
252 F. Supp. 111 (D.D.C.), aff*d, 375 F.2d 924(D.C. Cir. 1987) (naturahzedAmencan
civilian residing in Okinawa convicred of income tax evasion)

282 United States v, Hansford, 46 C.M.R. 670{CGCMR 1972)(indecent assault upon a
British subject in the British West Indies).

#0Jnited States v, Newvine, 48 C. M.R. 183 (AFCMR 1974){unpremeditated murder
of Mexican prostitute in Mexica),

2%t United States v. Bowers, 47 CM.R. 516, 517-18 (ACMR 1973)

80



1976] EXTRATERRITORIAL JURISDICTION

C. O'CALLAHAN DENIED APPLICATION
OVERSEAS
BY FEDERAL COURTS

A number of federal civilian courts also have held that the
Supreme Court’s decision in O’Callahan has no application to non-
service connected offenses committed overseas. Since the
pronouncement of the O’Callahan decision in 1969, the Second,
Fourth, Seventh and Tenth Circuit Courts of Appeals, as well asthe
United States Court of Claims, have held that the military has
jurisdiction to try soldiers by court-martial for nonservice con-
nected offenses committed in foreign countries and that
O’Callahan has no application overseas. The significance of these
decisions it that the courts have denied the application of
O’Callahan overseas for a variety of reasons.

In 1974, the Second Circuit Court of Appeals was asked in
Williams v. Froehlke?? to rule on the extraterritorial application of
O’Callahan. In Williams, a soldier serving in the United States
Army in Germany was charged with robbing a German cab driver.
At the time of the robbery, it was alleged that Williams, the ac-
cused, was off post and dressed in civilian clothing. His trial by
general court-martial resulted in convictions of robbery and ad-
ditional charges for which he was sentenced to a dishonorable dis-
charge and five years’' confinement at hard labor.

After serving his sentence, Willlams learned of the Supreme
Court’s decision in O’Callahan and petitioned the Federal District
Court for the Southern District of New York requesting that his
court-martial conviction be set aside and that he be issued an
honorable discharge, In part, he contended that “under the rule
enunciated in O’Callahan v. Parker . . . the court-martial lacked
jurisdiction to try him for the robbery offense.”’2% While conceding
that Williams’ arguments had an “appealing logical consistency,”
the court, nevertheless, was not persuaded that the Supreme Court
intended O’Callahan to have application overseas and granted the
government’s motion for summary judgment.2

In affirming the lower court’s ruling denying the accused relief,
the court of appeals held that the reach of O’Callahan “did not ex-

22 490 F.2d 995 (2d Cir. 1974),

=1 Williams v, Froehlke, 356 F. Supp. 591, 592 (8 D.N.Y. 1973), The Second Circuit
Court of Appeals had held in United States ex rel. Flemings v. Chaffee, 455 F. 2d 544
(2d Cir. 1972), that O'Callahan was applicable retroactively.

2: 356 F. Supp. at 594,
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tend to the jurisdiction of courts-martial in peacetime to try non-
service connected offenses committed by servicemen against
foreign persons in foreign lands.”2%5 In reaching its decision, the
court concluded that

[Tlhere was a sufficient connection between (Williams'] offenses and his
service status to characterize his crime as “arising within theland or naval
forces™ for purposes of the exception in the Fifth Amendment 2+

In addition, the court noted that the sixth amendment protections
were not available to the accused since there were no article III
courts in Germany, and if the case had been returned to the United
States, the jury would not be composed of persons of the State and
place where the offense occurred. Morever, the court concluded that
while the limitations in the fifth and sixth amendments could be
applied to limit the exercise of court-martial jurisdiction over non-
service connected offenses committed by soldiers within the
territorial boundaries of the United States, the same limitation
could not be applied to such offenses committed overseas where no
federal courts were available to try the offenses.?®” For these
reasons, the lower court’s decision to dismiss the accused’s action
was upheld.

The Fourth Circuit Court of Appeals, in a similar case, also was
asked to rule on the application of O’Callehan overseas. In Bell v.
Clark? the accused, a Private First Class serving with the United
States Army in Germany, was charged with the rape of a German
citizen approximately five miles from the base where he was
stationed. At the time of the offense, Bell was off duty and dressed
in civilian clothes. Bell was apprehended shortly after the commis-
sion of the offense and confessed to the crime. His trial by general
court-martial convened in Germany resulted in a conviction and
Bell was sentenced to 2 dishonorable discharge, forfeiture of all pay
and allowances, seven years' confinement and reduction to the
lowest enlisted grade. An Army Court of Military Review affirmed
his conviction,?®? and the United States Court of Military Appeals
denied the accused’s petition for a grant of review 32

Having exhausted his military remedies, Bell petitioned the
Federal District Court for the Eastern District of Virginia for a writ
of habeas corpus alleging that:

2% 490 F.2d at 1001,

5 Id, at 1003-04.

7 1d,

265 308 F. Supp. 384 (E.D. Va. 1970, aff 'd, 437 F.2d 200 (4th Cir. 19713,

29 United States v. Bell, CM 413745 (ABR 1966) (unpublished opinion:.
7 United States v. Bell, 16 U.8.C. M.A. 600(1966),
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[Tihe military was without jurisdiction to try him for the nonservice con-
nected offense, and that by their so doing he was denied his procedural
rights of tria) under a grand jury indictment and trial by jury secured him
by Article II1, § 2, and the Fifth and Sixth d tothe C

of the United States. ™

In denying the accused’s petition, the court limited O’Callahan’s
application “to nonservice connected crimes committed by ser-
vicemen at a place where jurisdiction by civil courts guaranteeing
the application of constitutional rightsis available.”392 Since no ar-
ticle III courts were available to the accused in Germany, the court
reasoned that the trial of the accused by court-martial did not
violate any of his constitutional rights,

Bell appealed the denial of his petition to the court of appeals
where he reiterated his arguments. In considering Bell’s appeal,
the Fourth Circuit examined the provisions of Article VII of the
NATO SOFA, under which German authorities waived their right
to exercise jurisdiction over Bell. The court concluded that the
provisions of Article VII “unequivocally preserve jurisdiction in
the United States Military authorities in Germany over crimes
committed there by American soldiers.”? The court reasoned
further that this portion of Article VII “isimpliedly an assurance to
the ‘receiving State’ that those servicemen of the ‘sending State’
who break the former’s laws should be tried immediately.”3%¢ In
reaching its decision, the court recognized that a denial of court-
martial jurisdiction in cases such as Bell’s would undermine and
destroy comity between the United States and the other signatory
nations. For these reasons the court affirmed the lower court’s deci-
sion dismissing the accused’s petition for a writ of habeas corpus.

Theissue of O'Callahan’s application overseas also was raised in
the Seventh Circuit in Wimberly v. Laird.3os In Wimberly, the ac-
cused, while serving in Germany, was charged with premeditated
murder of a German national.3°¢ He confessed to the murder and
was tried in Germany by a general court-martial which found him
guilty of the offense and sentenced him to death. An Army Board of
Military Review affirmed the findings of guilty, but reduced the
sentence to a dishonorable discharge, forfeiture of all pay and

51 308 F. Supp at 385,

22 1d gt

w1457 E od 20208, See alsoMarymount v, Joyce, 352 F. Supp, 547 (W.D. Ark, 1972)
(Air Force Master Sergeant’s court-martial conviction in England for the murder of
his wife upheld).

304 437 F.24 at 202

= 472 F 3 028 mh Cir,), cert, denied, 413 U.S. 921 (1973)

508 UCMJ, art, 118, 10 C.3.C. § 918(1) (1970).
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allowances, and life imprisonment.3?" The accused’s conviction
also was affirmed by the United States Court of Military
Appeals.?®®

‘While confined in the federal penitentiary at Marion, Illinois, the
accused petitioned the federal district court for a writ of habeas cor-
pus. The district court denied the petition and the accused
appealed, alleging that “‘the military tribunal had no jurisdiction to
try him for murder because his offense was not ‘service con-
nected’,”3® He also alleged that he had been denied the effective
assistance of counsel at his court-martial.

In support of his contentions that the court-martial lacked
jurisdiction over the offense, the accused argued that he was dress-
ed in civilian clothes at the time of the offense, that the offense oc-
curred off post and bore no relation to the military, and that the vie-
tim was a German civilian who had no connection with the United
States Government, In response the government counsel argued
that if the purpose of the O'Caliahan decision was to provide
greater protection to American servicemen by making available to
them the rights to indictment by grand jury and trial by jury of
their peers, that purpose would be defeated by extending
Q’Callahan overseas since “constitutional protections are not
available in cases involving the violation of foreign law,”3:®

The court of appeals rejected the contentions of the accused and
held that O’Callahan could not be applied overseas.?!! The court
found that

the fact that petitioner was present in Germany as aresult of his status
as & member of the United States Army provided a sufficient “connection’™
betw.en his offense and his service status to characterize his crime as “aris-
ing in the land or naval ferces” within the meaning of the Fifth
Amendment.:?

The court concluded that the combination of the presence of a
soldier in a foreign country and the commission of a nonservice
connected offense is sufficient to establish & service connection
enabling the military to exercise court-martial jurisdiction over the
accused.

In Hemphill v. Moseley,>3 the Tenth Circuit Court of Appeals
also declined to apply O'Callahan outside the territorial limits of

%7 United States v. Wimberly, CM 409334 (ABR 1965) (unpublished opinion)
3¢ United States v. Wimberly, 16 U.S.C.M.A. 3, 36 C.M.R. 159 (1966)
#3472 F.2d at 923
Id at 924,
o Id t 925
533 443 F. 2d 322 (10th Cir, 1971),
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the United States. In Hemphill, the accused was a soldier serving
with the United States Army in Germany. He was tried and con-
victed by general court-martial in Mannheim, Germany for
wrongful appropriation of an automobile, unlawful entry and
assault with intent to commit rape. These offenses were alleged to
have occurred off post and while the accused was on leave and out
of uniform. He was sentenced to a dishonorable discharge, total
forfeitures, confinement at hard labor for 20 years and reduction to
the lowest enlisted grade. An Army Board of Review affirmed the
accused’s conviction® and the United States Court of Military
Appeals denied his petition for a grant of review.13

While serving his sentence in the federal penitentiary at
Leavenworth, Kansas, the accused petitioned the United States
District Court for the District of Kansas for a writ of habeas corpus.
In the petition, Hemphill alleged that his court-martial conviction
and sentence were invalid in view of the Supreme Court’s decision
in O’Callehan.?'® In denying his petition, the district court dis-
tinguished the petitioner’s case from O’Callehen noting that
O'Callahan’s offenses were committed in Hawaii and were subject
to prosecution in civil courts, while the accused’s offenses were
committed in Germany, and were not subject to civil prosecution 317

Moreover, the court noted that under the provisions of the NATOQO
SOFA soldiers charged with committing nonservice connected
offenses in Germany were to be tried by court-martial. For these
reasons, the court held that “the constitutional limitations on
courts-martial jurisdiction announced in the O’Callahan case are
inapplicable to courts-martial held outside the territorial limits of
the United States.”3:8 In support of its decision the district court
relied on Keaton and related cases.1?

In an appeal to the Tenth Circuit Court of Appeals the accused
renewed his jurisdictional allegations. The court of appeals noted
that Hemphill’s offenses occurred outside the territorial limits of
the United States and concluded that this fact alone distinguished
Hemphill’s case from 0’Callahan. In ruling against the applica-
tion of O’Callahan overseas, the court also noted that O’Callahan’s
offenses were committed on American territory and could have
been prosecuted in- the civilian courts where defendants are af-

314 United States v. Hemphill, CM 414604 (ABR 1967 (unpubhshed opinion).
413 United States v. Hemphill, 17 U.S.C.MA. 642 (196

% Hemphill v. Moseley, 313 F. Supp. 144, 145 (D. Ko 1970).

s

e
% See notes 273-201 and accompanying text supra.
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forded “the full panoply of constitutional protections.”?? In the
principal case, however, the accused’s offenses were committed on
foreign territory and could not have been prosecuted in federal
civilian courts. In addition, the court noted that because federal
criminal statutes do not apply extraterritorially, the accused’s
offenses were not “offenses against the United States” and
therefore were not subject to prosecution in the federal courts.
Because there is no way in which the constitutional protections af-
forded defendants prosecuted in United States federal civilian
courts could be made available to soldiers like Hemphill, the court
reasoned that the application of O'Callahan outside the territorial
limits of the United States would serve no purpose. Therefore, the
court refused to apply O'Callahan overseas and affirmed thelower
court’s decision denying Hemphill’s petition for a writ of habeas
corpus.i?!

In 1970, the United States Court of Claims was asked whether
O'Callahan was entitled to extraterritorial application in
Gallagher v. United States®? In Gallagher, the accused, an
American soldier serving in Germany, was arrested by German
police for assaulting and robbing a German civilian. The offenses
occurred off post while the accused was on leave and dressed in
civilian clothing. The accused was released to the custody of the
military authorities and subsequently was tried by court-martial
and convicted of the offenses.

After serving his sentence, Gallagher sued the United States in
the Court of Claims to collect back pay lost as a result of his court-
martial sentence. In presenting his case to the court, Gallagher
argued that because his offenses were not service connected, the
court-martial lacked jurisdiction to try him. For this reason, he con.
cluded his conviction was void and he was entitled to back pay.

The Court of Claims rejected these arguments relying heavily on
the reasoning set forth in United States Court of Military Appeals’
decisions holding that O’Callahan did not have application
overseas.®?? The court noted that the significant distinction
between O’Callahan and the decisions which found service connec-
tion in similar offenses was the situs of the offense. After noting

Hemphill v. Moseley, 443 F.2d 322, 323 (10th Cir. 187 1)
Id.

2 423 F.2d 1371 (Ct. CL 1970).

3% E.g., United States v. Higgenbotham, 18 U.8.C.M.A, 73, 41 CM.R. 73 (1969) (un-
premechrared murder of a German citizen off post in Germany}; United States v
Easter, 19 U.8.C.M.A. 68, 41 C.M.R. 68(1969) (attempted housebreaking in civilian
community in Germany); United States v. Keaton, 19 U.S.C.M.A. 64, 41 CM.R. 84
(1969} (assault with intent to commit murder off poat in the Philippines). See notes
273-291 and accompanying text supra,

66



1976} EXTRATERRITORIAL JURISDICTION

this difference, the court concluded that crimes committed by
American servicemen against local civilians in a friendly foreign
country are service connected offenses triable by courts-martial. In-
deed, to find otherwise, in the court’s opinion, could undermine and
impair the accomplishment of the mission of the United States
Armed Forces serving in foreign countries around the world.324

The court also reasoned that if O’Callahan were applied
overseas, the exercise of military jurisdiction in foreign countries
over nonservice connected offenses would cease, and soldiers
charged with such crimes would be subjected to trials in foreign
courts, “‘some of which have a reputation for harsh laws and
savagely operated penal institutions.”3? Having found that
Gallagher’s robbery of a German civilian off post was a service con-
nected offense, and having concluded that servicemen, like
Gallagher, would be subject to trial in the German courts for such
offenses if the military were without power to try them, the Court of
Claims held that the United States Army had jurisdiction to court-
martial Gallagher and denied his claim for back pay.328

Thus, in addition to the United States Court of Military Appeals,
the United States Court of Claims and four circuit courts of appeals
have ruled that the military has jurisdiction to try soldiers by court-
martial for nonservice connected offenses committed overseas.
Because of the uniformity with which the federal courts have held
that O’Callahan is not applicable overseas, one would expect to
find some similarity in the rationales relied upon by these courts in
support of their decisions, but none exists. On the contrary, the
courts have denied the application of O’Callahan overseas for a
variety of reasons.

The Fourth Circuit Court of Appeals declined to extend the
holding in O'Callahan overseas on the ground that the provisions
of Article VII of the NATO Status of Forces Agreement and Article
XIX of the Supplemental Agreement provide for the exercise of
military jurisdiction over nonservice connected offenses.??’ In con-
trast, the Second and Tenth Circuit Courts of Appeals declined to
apply O’Callahan extraterritorially in part because of the absence
overseas of federal civilian forums in which soldiers committing
nonservice connected offenses could be prosecuted.??s The Tenth

s+ 423 F.2d at 1373,

228 Id. ar 1374,

v Id

527 Bell v, Clark, 437 F.2d 200, 202:03 (4th Cir. 1971), See notes 298-304 and accom-
panying text supra.

it See Williams v. Froehlke, 490 F.2d 998, 100204 (2d Cir. 1974); Hemphill v.
Moseley, 443 F.2d 322, 323 (10th Cir. 1971), See notes 273, 293 & 313 and accorn-
panying text supra.
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Circuit also reasoned that if the thrust of O’Callahan was to afford
soldiers accused of nonservice connected offenses the con-
stitutional protections found in the federal courts, the application
of O’Callahan overseas would serve no purpose, since no federal
court exists in which soldiers charged with nonservice connected
offenses overseas could be prosecuted. #2° Taking a different ap-
proach, the Seventh Circuit Court of Appeals, the Court of Claims,
and, in part, the Second Circuit Court of Appeals reasoned that any
serious crime committed by an American serviceman off postina
foreign country is a “‘service connected” offense over which the
military has authority to exercise jurisdiction.?30

Thus, for different reasons the federal courts consistently have
heldthat O’Callahan doesnot have application overseas. Whilethe
courts dodifferin theirrationales, they all agree that O'Callahanis
not to be applied outside of the territorial limits of the United
States. The uniformity among the courts on this issue seems torein-
force the correctness of the decisions in this area.

D. O'CALLAHAN’S APPLICATION
OVERSEAS UNDER
EXTRATERRITORIAL JURISDICTION

Enactment of the Criminal Justice Reform Act of 1975 and im-
plementation of the proposed extraterritorial provisions will cause
a significant expansion in the exercise of federal jurisdiction and
will create a substantial increase in the number of federal
prosecutions of American citizens charged with the commission of
criminal offenses overseas. It also will mean that American
citizens charged with violations of the federal laws outside the
territorial limits of the United States will be entitled to all of the
constitutional protections they would have iftheir crimeshad been
committed within the United States.

The expansion of federal jurisdiction and the corresponding ex-
tension of constitutional protections to American citizens charged
with the commission of offenses overseas should produce a new
wave of challenges to the military’s exercise of court-martial

2% See Hemphill v. Maseley, 443 F.2d 322, 323 (10th Cir. 1971); Williams v, Froehlke,
490 F.2d 998, 1002-03(2d Cir. 197 4) See also W imberlyv. Laird. 472 F .2d 923,924{7th
Cu'v cert denied, 413 U8, 921 (19731,

¢ Wimberly v, Laird, 472 F.2d 923 (7th Cir), cert. denied, 413 U.S, 921 (1973}

Gallagher v. United States, 423 F.2d 1371, 1373 1Ct. CL. 1970. See Williams -

Froehlke, 490 F.2d 898, 1003-04 (2d Cir. 19741,
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jurisdiction over soldiers charged with the commission of nonserv-
ice connected offenses overseas. Upon the enactment of the new
legislation, soldiers tried by court-martial for committing nonserv-
ice connected offenses in foreign countries will begin to challenge
not only the exercise of military jurisdiction over such offenses, but
also the validity of military and civilian federal court decisions
holding that O’Callahar has no application overseas. In challeng-
ing these decisions, soldiers will argue that the rationales relied
upon by the courts indenying O’Callahan application overseas are
no longer controlling in view of the extraterritorial jurisdiction of
federal criminal law,

For example, the rationale of the Fourth Circuit Court of Appeals
in Bell v, Clark,®® that the provisions of the NATO Status of Forces
Agreement preserve to the military the exercise of jurisdiction over
nonservice connected offenses, will be attacked on the ground that
treaty provisions cannot be used to deny soldier-defendants their
constitutional rights toindictment by grand jury and trial by ajury
of their peers. Those attacking the circuit court’s reasoning will
argue further that the protections of the Constitution are of
primary importance and cannot be legislated away by treaty
provisions.332 In addition, they also will argue that while the treaty
rationale may have been persuasive at a time when soldiers
overseas had no access to federal courts, the rationale loses per-
suasiveness when the alternative to a military court-martial under
NATO SOFA provisions is a federal trial affording an accused con-
stitutional protections under the fifth and sixth amendments.333

The rationale relied upon by the United States Court of Military
Appeals and the Second and Tenth Circuit Courts of Appeals in
denying O’Callahan application overseas also is subject to attack.
These courts reasoned that the availability of an alternative forum
was an essential elementin O’Callahan and becauseno alternative
federal civilian forums were available to soldiers charged with
committing nonservice connected offenses in foreign countries,

S5t 437 F.24 200, 20203 (ith Cir. 1971, See motes 298304 and accompanying text
sy
S inis regard, advocstes attacking thereasoning of the circuit court will contend
that the new extraterritorial legislation nullifies treaty provisions which arein con-
flict with it. In support of this contention, advocates will argue that the Supreme
Court of the United States has

repeatedly taken the positian that an Aet of C " n

full parity with & treaty, and thas when a. atrea-

ty. the statute to the extent of the confiict renders the treaty null.

Reid v. Covert, 334 U.S. 1, 18 (1957) (citations omitted). See also Whitney v. Roberts,
124 U.8. 190, 194 (1888),
3 See generally Reid v. Covert, 354 U.8. 1, 16-18 (1957).
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O’Callahan would not be given application overseas.?* Since the
provision of the new legislation extends the reach of federal
jurisdiction throughout the world, opponents will argue that an
alternative federal forum is now available to servicemen commit-
ting such offenses, and that under O’Callakhan the military should
be denied the right to exercise jurisdiction over this type of
offense.33

For the same reason, opponents will argue that the Tenth Cir-
cuit’s additional rationale for not applying O’Callahan overseas
also lacks merit. The Tenth Circuit Court of Appeals reasoned that
if the purpose of O’Callahan was to extend to soldiers charged with
nonservice connected offenses the constitutional protections
available in the federal courts, the purpose could not be effectuated
in foreign countries where federal courts were not sitting and could
not exercise jurisdiction over the offenses charged. Opponents to
this line of reasoning will argue that under the provisions of the
proposed legislation, the purpose of O’Callahan can be effectuated
overseas and that servicemen should be afforded the constitutional
protections made available by the federal courts.

Similarly, the reasoning used by the Seventh Circuit Court of
Appeals, and relied upon partially by the Second Circuit Court of
Appeals and the United States Court of Claims, also will be
challenged by those opposing the exercise of military jurisdiction
over nonservice connected offenses committed off post in foreign
countries. These courts reasoned that the commission of a nonserv-
ice connected offense off post by a soldier stationed in a foreign
country is a “service connected” offense triable by military court-
martial 3%

While it is true that the commission of offenses by American
soldiers in the civilian communities of foreign countries tends to
create bad public relations and undermines the performance of the
armed forces’ mission overseas, critics nevertheless will contend
that the same argument could be made for the exercise of military
court-martial jurisdiction over nonservice connected crimes com-
mitted off post in the civilian communities within the territorial
boundaries of the United States.?*” In addition, it will be argued
that the intent of O’Callahan will be ignored if courts forego a
detailed inquiry into the existence of service connection and sim-
ply conclude that every offense committed overseasis “‘service con-
nected.”

 See text accompanying notes 274-283, 205-297 & 311-312 supra.

** O'Callahan v. Parker, 385 U.S. 258, 266 274 (19681,

"% See Mills, supra note 39, at 34647 n,
* See O'Callahan v, Parker, 395 US. 2

, 281 (1969 (Harlan, J.. dissenting).
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Lastly, opponents of the reasoning of the Seventh Circuit will
argue that the thrust of O’Callahan was to preserve the benefits of
the fifth and sixth amendments for servicemen by limiting to the
greatest extent possible the exercise of military jurisdiction over
them. When the mission of the armed forces and the military’s need
to handle quickly offenses committed off post are balanced against
the entitlement of those accused of such crimes to their con-
stitutional protections of the right to indictment by grand jury and
trial by a jury of their peers, opponents of the service connection
argument will argue that the protection of the constitutional rights
of the individual is most important.

Once the main rationales supporting the military and federal
court decisions have been undercut, there are not many arguments
remaining that can be made against denying O’Callehan applica-
tion overseas. It might be argued that the imposition of the
O’Callahan holding overseas would create great logistical
problems for the armed forces in the sense of having to return sub-
stantial number of American soldiers to the United States for trial
in federal district courts for offenses committed overseas. While
this may be true, the United States Supreme Court has stated that
difficulty of this nature should not be permitted to stand in the way
of the exercise of one’s constitutional rights.?38

It also may be contended that specific provisions of the Constitu-
tion support the exercise of court-martial jurisdiction over military
personnel accused of committing nonservice connected offenses. It
can be argued, as it was in United States v. Keaton,? that the con-
stitutional provisions empowering the Congress to “make Rules
and Regulations for the Armed Forces3% and to do that which is
“necessary and proper to enforce”*! such laws are sufficient to up-
hold the military’s exercise of court-martial jurisdiction over non-
service connected offenses. In response to this traditional argu.
ment often presented in favor of maintaining or extending the
scope of military jurisdiction,B3*2 opponents will argue that the
necessary and proper clause cannot be used by the Government as
a means of denying servicemnen the constitutional rights which the
United States Supreme Court has held are applicable tothose serv-
ing in the armed forces.

Opponents alse will contend that in O’Callahan the Supreme

7% See, e.g., Argersinger v, Hamlin, 407 U.S. 25, 62 (1972) (Powell, J., concurring).
3918 US.CMA. 64 87, 41CMR 84, 67 (1969).

#¢ 7.8, CONST artI§8 cl. 1

20 1.8, ConsT. art. I, §8, cl. 18‘

342 See United States ex rel. Toth v. Quarles, 330 U.S. 11, 14 (1955); Reid v. Covert, 354
T.8. 1, 5:6 (1957).
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Court held soldiers charged with committing nonservice connected
offenses are entitled to the constitutional protections of an indict-
ment by a grand jury and a trial by their peers in a civilian court.34?
In addition, those who favor restricted courts-martial jurisdiction
will argue that:

[Tlhe jurisdiction of military tribunals is a very limited and extraordinary
juriediction derived from the cryptic languagein Art.I § €, and. at most, was
intended to be only a narrow exception to the normal and preferred method
of trial in courts of law. Every extension of military jurisdiction is an en-
croachment on the jurisdicticn of the civilian courts, and, more important-
ly. acts as a deprivation of the right to jury trial and other treasured con-
stitutional protections.**

For these reasons opponents will conclude, not only that soldiers
charged with nonservice connected offenses overseas are entitled
to the same constitutional protections as are civilians committing
similar types of offenses overseas,:f but also that the necessary
and proper clause should not be used to defeat important con-
stitutionally protected rights extended to servicemen who commit
nonservice connected offenses within the United States.

Two other theories denying the application of O’Callahan
overseas are based on the concept of military necessity. One argu-
ment is “that countries will be less willing to accept United States
troops if the military commanders lack constitutional power ta dis-
cipline them by courts-martial.”’3:¢ The other argument is that
“there is a ‘greater need to maintain discipline among troops
stationed in foreign countries’ and that this requires ‘broader
military jurisdiction’ than at home.”3+7

Inrejecting these contentions, those opposing continued military
jurisdiction over nonservice connected offenses overseas will cite
arguments made during the NATO SOFA negotiations on the ques-
tion of the exercise of jurisdiction over American troops and the
desire of NATO countries to retain criminal jurisdiction over
American servicemen stationed in their countries.?# In addition,
critics will contend that the United States Supreme Court impliedly
rejected the second argument in O’Callahar when it stated that the
trial of nonservice connected offenses in civilian courts would not

%5 O'Callahan v, Parker, 395 U.8, 258, 272-73 (1969)
344 Reid v, Covert, 354 US. 1, 21 (1857,

34 See Mills, supra note 39, at 35455

3w 355

i Sse also Note, Criminal Jurisdiction over American Armed Forces Abroad, 70
Harv. L. REV.1043 (1957},
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noticeably affect the maintenance of military discipline within the
armed forces,?+

E. AMENDING SECTION 204(g)
T0 DENY O'CALLAHAN
APPLICATION OVERSEAS

Most of the arguments relied upon by the military and federal
courts which have denied the application of O’Callahan overseas
will no longer be persuasive once Congress enacts legislation
providing for extraterritorial application of the federal criminal
laws. The arguments noted above are the ones soldiers will make in
favor of extending the application of O’Callahan beyond the
territorial limits of the United States; these also are the arguments
the Supreme Court found persuasive two decades ago in holding
that the military could not exercise court-martial jurisdiction over
civilian dependents and employees accompanying the armed
forces overseas.°

The enactment of legislation providing for extraterritorial
jurisdiction will strengthen arguments favoring the application of
O’Callahan overseas. The most persuasive of these arguments is
that American servicemen charged with nonservice connected
offenses outside the territorial limits of the United States should be
entitled to the same constitutional protections enjoyed by civilians
at home and abroad and by soldiers serving within the United
States.

The strongest argument against applying O'Callahan overseas
is the adverse impact such a decision would have on military
operations outside the United States, Having to return soldiers
charged with nonservice connected offenses to the United States
for trial will adversely affect the relationship between American
armed forces and local nationals overseas in communities where
American servicemen are stationed 3! It also will have an adverse
effect on maintaining discipline among American soldiers assign-
ed overseas.

When extraterritorial jurisdiction is enacted into law the
arguments for and against the application of O’Callahan overseas

348 Mills, supra note 39, at 358,

3¢ See notes 103-182 and accompanying text supra.

3 See the comment of the American Bar A ion Section on I

Law's n 1 1 Criminal Jurisdiction, which discusses the dlf
ﬁcumes that would result from retummg soldlexs to the United States at note 10
supra.
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will be presented to the federal and military courts by soldiers tried
and convicted by military courts-martial for offenses committed
overseas. In resolving the difficult issue of the applicability of
O’Callahan overseas, the courts will seek guidance from the ex-
traterritorial jurisdiction provisions contained in section 204(g) of
the Criminal Justice Reform Act of 1975. The courts will find that
section 204(g) provides that:

Except as otherwise expressly provided by statute, or by treaty or other in-
ternational agreement, an offense is commitied within the extraterritorial
jurisdiction of the United States if it is committed outside the general
Jjurisdiction of the United Statesand : (g theoffense is committed by a
federal public servant, ather than a member of the armed farces who is sub-
Ject to court-martial jurisdiction for the offense . . . 5

With respect to this provision, soldiers charged with committing
nonservice connected offenses overseas will argue that the military
exception contained in subsection(g) does not apply to servicemen
who commit nonservice connected offenses overseas.

For the reasons enumerated earlier, these soldiers will contend
that O’Cellahan provides that nonservice connected offenses must
be tried in federal district courts where soldiers are afforded the
same constitutional protections enjoyed by civilians charged with
committing crimes overseas. In other words, soldiers charged with
nonservice connected offenses will argue that O’Callahan has
application outside of the United States and requires that nonser-
vice connected offenses must be tried in federal court; hence,
soldiers who commit nonservice connected offenses are not
“‘members of the armed forces . . . subject to court-martial jurisdie-
tion” under section 204(g).

In opposition, the Government will argue that O’Callahan has
no application outside of the United States and that for thisreason
soldiers who commit nonservice connected offenses overseas are
“members of the armed forces . . . subject to court-martial jurisdic-
tion” under section 204(g). Further the Government will argue that
soldiers charged with nonservice connected offenses are not sub-
ject to the jurisdiction of the federal courts and need not be returned
to the United States for trial.

Unfortunately, the provisions of section 204(g) provide no
guidance as to whether Congress intends that O'Callahan be
applied outside the territorial limits of the United States. Nor is
guidance provided in the published legislative history or previous
court decisions, In addition, the military exception clause may pre-

2325, 1, 94th Cong., 1st Sess. §204(g) (1975); H.R, 3007, 94th Cong,, 1st Sess. §204(g)
(1975) (emphasis added). The 12 volumes of Public Hearings on 8. 1, see Hearings,
supra note 2, do not mention the problem of 0'Callahan’s application overseas un-

der extraterritorial jurisdiction, The Intemnational Affairs Division of The Office of
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sent another problem. Because the clause exempts crimes com-
mitted by members of the armed forces subject to court-martial
jurisdiction from the extraterritorial jurisdiction of the United
States, it is arguable that crimes committed on active duty by serv-
icemen subsequently discharged from the armed forces are no
longer subject to the extraterritorial jurisdiction of the United
States.

Defense lawyers will argue that the military exception clause
means that soldiers who commit crimes while serving overseas are
subject only to court-martial jurisdiction and cannot be prosecuted
in federal courts under the extraterritorial jurisdiction provisions.
If the military fails to charge a soldier with an offenseand heis sub-
sequently discharged from active duty, he is no longer subject to
military jurisdiction and cannot be tried by court-martial. Neither
can he be tried by federal authorities. Since the offense was com-
mitted while he was a member of the military and subject only to
court-martial jurisdiction, the military exception clause applies
and federal extraterritorial jurisdiction does not attach to the
offense. For this reason, critics argue that the military exception
clause retains the gap in federal jurisdiction over Toth-type
offenses that extraterritorial jurisdiction was designed to
eliminate.

To clarify the O’Callahan and Toth problems, and to provide
guidance for the courts which will be called upon to interpret this
section, Congress should amend the proposed section 204(g) to
provide that soldiers who commit nonservice connected offenses
overseas are subject to court-martial jurisdiction; and to provide
that members of the armed forces who have been discharged from
active duty and are no longer subject to court-martial jurisdiction
are subject to the extraterritorial jurisdiction of the United States
for offenses committed while on active duty.

To accomplish these changes section 204(g) should be changed to
read:

(g) the offense is committed by a federal public servant, other than a
member of the armed forces charged under the Uniform Code of Military
Justice with a service connected or nonservice connected offense, who is
outside the United States because of his official duties;
By providing that the military can continue to exercise court-
martial jurisdiction over nonservice connected offenses overseas,
Congress can codify the present state of the law as uniformly
adhered to by the federal and military courts. In addition, by dis-

The Judge Advocate General, however, has considered the problem and has con-
cluded that the federal courts would have no difficulty in denying O’Callahan’s
application overseas under the provisions proposed. DAJA-IA 1875/1079 (9 Oct.
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cussing the issue Congress will provide legislative guidance in an
area in which questions arelikely to beraised. The amendment also

will aid the military in maintaining discipline overseas by preserv-

ing the existing jurisdictional structure for the administration of

military justice and will eliminate the logistical difficulties oc-

casioned by having to return military personnel to the United

States for trial in federal courts.?s?

Under the amended statute soldiers charged with nonservice
connected offenses committed overseas will not be ableto argue, as
they can under the presently proposed provisions, that the excep-
tion does not apply to them. On the contrary, the amended statute
makes all servicemen charged with service and nonservice con-
nected offenses overseas subject to court-martial jurisdiction.

Soldiers tried and convicted under the amended legislation can
contest the constitutionality of the provisions in federal court after
exhausting their military remedies.3* In view of the Supreme
Court’s recognition of the importance of maintaining discipline

Justice Clark discussed the problems involved in returning American civiliansto
the United States for trial of offenses committed overseasin Kinsella v. Krueger, 351
U.8. 470 (1936). In returning American soldiers to the United States for trial of non-
service connected offenses committed overseas, the same types of difficulties would
be present.
Firat, a cond:t.on precedert to trial in thie
in each individua) case. This consent could always be \ﬂlhhe d an:l u is likely that foreign rationa
would refuse o
Evon s orsdicson was socine s deement e ot prosecutione might well be
vitiated by the distance and delay involved. Secondly, both the government and tne accused would face
serlous probleme in the witmesses d be only ona
\olur tary basis and the testimony of o foreign witness could be compei.ed »f the witr.ees or his govern-
sec. The expense of transporting witnesses would bs conziderable for the Government and
possible for a defendart. whose success?u. defenae may depnd on the demeanor of one
s I faimess, the wauid have to bear the exp he defendant's
a¢ well a¢ ita own, and the possibilities of abuse are vovious
na.y, a breakdown cf che figures on trial by courts-martial of civilians abroad from 1950-1955
shows that same 2,000 f the 2,250 cases tried involved offenses for which the maximum punishment
was six months or less. The Government might be unwilling to underge the heavy expense and in.
convenience of trial here for vach minor offenses. The altere.atives would be either trial by the foreign
country or no triel at ali: the reault must be the practical addication of American juridicel autrority
precisely what Congress wished to aviod.

Id. at 480 n.12. While Krueger was reversed on rehearing, 354 U.S. 1 (1957), the
logistical difficulties raised by Justice Clark still have validity today.
In United States ex rel, Toth v. Quarles, 350 U.S. 11 (1955), Justice Black implied
that Congress could enact a statute like the amendment proposed to subsection (g) of
section 204. In Toth Justice Black said: "It is also true that under the present law
courts-martial have jurisdiction only if no civilian court does. But that might also be
changed by Congress.” Id. at 20. An amendment to subsection (g) similar in content
to the amendment proposed above was i 5 K
on 25 November 1975, Under Mr, Kastenme)er'schangesubsecnan (g}wouldread
%1the cffenae Is commited by a Federal of ho,at
the ume charged, i subject to court-martial 1uvud1ctmr (ur zhe offense

H.R. 10850, 94th Cong., st Sess, § 204(7) (1975) (empbasis added).

2+ Schlesinger v. Councilman, 420 U8, 738 (1975)

pmbzul)
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and a respect for duty in the military,®ss and the Court’s recent
hesitancy to extend constitutional protections to those accused of
criminal acts,?¢ it is indeed doubtful that the amended legislation
would be declared unconstitutional.

In addition, the inclusion of a specific provision providing for the
exercise of extraterritorial jurisdiction over criminal offenses com-
mitted by former servicemen will eliminate any confusion which
might arise from the military exception clause, and will achievethe
objective of filling the jurisdictional gap created by the United
States Supreme Court’s decision in Toth v. Quarles.

‘While the enactment of extraterritorial jurisdiction raises impor-
tant questions concerning the application of O’'Callahan beyond
the territorial limits of the United States, it also raises equally im-
portant questions involving the use of military personnel to in-
vestigate civilian and nonservice connected offenses committed
overseas.

VII. EXTRATERRITORIAL JURISDICTION
AND CRIMINAL INVESTIGATIONS
BY THE MILITARY

A. GENERALLY

The Attorney General of the United States and civilian in-
vestigatory agencies of the federal government are primarily
responsible for the investigationjand prosecution of criminal
offenses committed within the United States.®>” Under the ex-
traterritorial jurisdiction provisions included in the Criminal
Justice Reform Act of 1975, the Attorney General and his in-
vestigative support agencies also will have primary responsibility
for investigating most offenses committed outside the United
States.?s8 While the Attorney General will be responsible for in-
vestigating offenses committed overseas, the new legislation does
not provide him with any additional investigative support for use
outside of the United States. Because federal law enforcement

5% See, e.g. id. at 757, Parker v. Levy, 417 U.S. 733, 743 (1974)
535 See Gunther, 1971 Term—Foreward. In Search of Evoluving Doctrineon a Chang-
ing Court: A Model for a Newer Equal Pratection, 86 HAR¥. L. REV.1(1972). Seealso
Kurland, 1970 Term: Notes on the Emergence of the Burger Court, 1971 SUp.CT. REV
265, 272,

7 See, e.g., 28 U.S.C. § 533 (1970)

535 See 8. 1, 94th Cong., Lst Sess., tit. I, pt. IV, ch, 30 (1975).
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agents are not now routinely stationed in foreign countries, these
new responsibilities for mvesngatmg criminal offenses committed
overseas will present major problems for the Attorney General. 33

In the absence of adequate numbers of federal civilian law en-
forcement personnel available for assignment overseas, it is con-
ceivable that the federal courts and civil law enforcement agencies
will look to the armed forces of the United States stationed in
foreign countries for assistance in the investigation and prosecu-
tion of crimes which are subject to the extraterritorial jurisdiction
of the United States. In this regard, it is possible that the military
will be asked to not only investigate crimes overseas, but also
gather evidence for use in government prosecutions, and make
arrangements for the presence of foreign witnesses in trials held in
the United States. In some cases, the military may even be re-
quested to take an accused into custody and to return him to the
United States for trial 3%

** Whether the United States can investigate offenses subject to its extraterritorial
jurisdiction is another question. Although the United States legislatively may limit
the activities and the conduct of its citizens while they are within the territory of
another sovereign. principles of international law prevent one nation from
transgressing the sovereignty of another nation. Hearings, supranote 2, pt. III, sub-
pt. ¢, at 1918 istatement of Mr. Nanda). A a result of this principle, one nation can-
not perform sovereign acts within the territory of another nation. I OFPENHEIM'S
INTERNATIONALLAW 295 (8th Lauterpacht ed. 185351, Thus, one sovereign should not
exercise its power within the territory of another sovereign. Case of the 8.8. "Lotus,"
(19271 D.C1J, ser. A, Nos. 9, 18 See RESTATEMENT OF THE Law OF FOREIGN
RELATIONS OF THE UNITED STATES § 20, at 59(1965). This includes sending a law en-
forcement officer into a sovereign state to perform a criminal investigation. See
Kampfer v. Public Prosecutor of Zurich, Annual Digest, 1941-41 Case No. 2 (Swiss
Federal Tribunal (1939)), cited in I OPPENHEIM, id., at 295 n.1. But see Stonehill v.
United States, F.2d 738, 739 {9th Cir. 1968),

FExceptions to the general principle are recognized. See generally 2 HACKWORTH
EST OF INTERNATIONAL Law393-417 (1941); 1 HYDE. INTERNATIONALLAW CHIEFLY

S INTERPRETED AND APPLIED BY THE UNITED STATES 519 (1947). The performance of
police functions by agents of one sovereign within the territory of another sovereign
however, is not among the exceptions.
** The inability of the United States authormes to arvest an offender while he is
within the j d of another i 1 reign would severely limit the effec-
tive operation of the extraterritorial provision. Although the general rule is that
only the processes of the territorial sovereign may be used as the foundation for the
restraintof an individual within thatnation, IHYDE INTERNATIONALL AW 733(1947);
Dominquez v. State. 90 Tex, Crim. App. 92,97 (1921} ¢f. Vaccaro v. Collier, 51 F.2d 17
(4th Cir, 1931); I OPPENHEIM'S INTERNATIONAL LAW (5th Lauterpacht ed. 19551 285
n.1; Hartfield, Extraterritorial Application of Law—General Principles, 64 AM J
IstL L. 130 (1970}, some commentators believe that military law enforcement per-
sonnel may have the authority to arrest individuals subject to the extraterritorial
provision. Extraterritorial Jurisdiction, supra note 5, at 358. Not only does this posi-
tion offend traditional principles of international law but may also offend notions of
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The use of military personnel in this manner by civil law enforce-
ment personnel may be a violation of federal law. Originally
enacted in 1878, the Posse Comitatus Act3®! prohibits the use of
Army and Air Force personnel to execute local, state, or federal
laws, unless expressly authorized by the Constitution or an Act of
Congress. In its proposals to reform the federal criminal laws, Con-
gress has recommended that Navy personnel also be prohibited
from enforcing civil laws, unless expressly authorized by the Con-
stitution or an Act of Congress 382

The Constitution does not authorize cwlhan officials to use
military personnel to enforce or execute local, state or federal laws,
While in the past Congress has authorized the use of military per-
sonnel in such a manner,3? it has not expressly authorized the use
of Army, Air Force, or Navy personnel to execute federal criminal
laws being applied overseas. Thus, the pivotal question is whether

consititutional due process. See JAGW 19601134 (18 June 1960} (the involuntary
detention of civilian members of a force or of a dependent is a violation of due
process); JAGJ 1960,/8346 (6 May 1960) (the same rule applies to involuntary deten-
tion of a tourist),

If, however, the individual arrested is a member of the military, his arrest by
United States personnel will not violate the integrity of the territorial sovereignifa
status of forces agreement exists between the countries. See, e.g., Schwartz, Inter-
national Law and the NATO Status of Forces Agreement, 53 COLUM.L, REV. 1091
(1953). See generally S. LAZAREFF, STATUS OF MILITARY FORCES UNDER CURRENT
INTERNATIONALL AW (1971). The United States has status of forces agreements with
themajority of countries in which military forces are stationed. See Mills, supra note
28, The status of forces agreements, however, would not allow the United States to
arrest civilians or dependents, Hearings on the Operation of Article VII, NATO
SOFA Treaty before a Subcomm. of the Senate Comm. on the Armed Services, 91st
Cong., 2d Sess. 8 (1970).

Of course, a sovereign can specifically authori upon its
territory by an agent of another sovereign. And, some states wﬂlg‘rantthls authori-
ty more freely than others. Discussion, 64 A d INTL LAW, at 146 (Prof. Basil
Yanakakis). Even when a nation will not grant this authority allis not lost. The con-
cept of “international juridical assistance and cooperation,” ‘zoverned by specificre-
quirements, entails juridical assistance rendered by the officials of a territorial
sovereign to another nation, See generally, 11 INTERNATIONAL CRIMINAL LAW.
JURISDICTION AND COOPERATION 17174, 189-259 (M. C. Bassiouni & V. P. Nanda eds.
1973). This assistance includes, among other things, extradition, interrogation of
witnesses, delivery of real evidence, and service of documents. Id. at 202-11. The con-
cept does not, however, permit the agents of one sovereign to operate within the
ferritory of another sovereign. See also Army Reg. No, 27-51, para, T (7 Nov, 1975)
which provides:

Militazy police of the [United States! Army are authorized to apprehend any member of a friendly
foreign force m the United States] upon the request of the commanding officer of that force or his
designated representative.

118 U.8.C. § 1385 (1970).

8.1, 94th Cong., 1st Sess, § 127 (1975).

385 See, e.&., 10 U.S.C. §§ 331-33 (1970
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the Posse Comitatus Act will prohibit the use of military personnel
to execute the laws of the United States which are being applied ex-
traterritorially.3s

B. REFORM PROVISIONS AND THE
INVESTIGATION OF
OFFENSES COMMITTED OVERSEAS

The National Commission’s Study Draft provides that the ex-
isting investigatory jurisdiction of federal agencies is to remain un-
changed by the new criminal code.?s5 The Commission undoubted-
ly realized that in some instances the need for effective criminal
law enforcement would create new and unforeseen investigative
problems and it therefore authorized federal agencies to reallocate
investigative authority among themselves if it would promote ef-
ficiency.?*s The National Commission also undoubtedly realized
that the increased federal jurisdictional base would create a need
for additional federal manpower resources. Although this problem
was never considered directly, some concluded that the increased
jurisdiction would provide the impetus for the expansion of in-
vestigative manpower resources.??

In section 3-10Al(a} of the original Senate Judiciary Staff
proposal for reform of the federal criminal code, the Attorney
General was given the responsibility for promulgating ad-
ministrative regulations regarding the “exercise of criminal in-
vestigative authority by federal law enforcement agencies,”3%¢ In
addition, the proposal contained a provision which authorized the
armed services to assist civil authorities in the conduct of in-
vestigations of certain types of criminal offenses.

Under the provisions of the Criminal Justice Reform Actof 1975,

‘4 The military departments may be precluded by their own regulations from in-
vestigating offenses that will be triable under the extraterritorial provision. See
Army Reg. No. 190-24, Marine Corps. Order No. 1620.2A, BUPERS Inst, 1620.44,
Air Force Reg. No. 123-11 (Joint Service Regulation dated 12 Feb. 1974); Army Reg.
No. 195-2 (23 Aug. 1973). See also Army Reg. No. 130-22 (12 June 1970)

% STULY DRAFT. supra note 23, at 5-6.

4 Id.

** See WORKING PAPERS. supra note 7, at 3657

w3 8. 1, 93d Cong.. 1st Sess. § 3-10A1(a) (19731, Criminal investigative authority
conferred by anather statute on a particular agency or commission, however, was
not to be affected by these regulations. Id. § 310A1(e).

% Id. § 3-10A1{b). 8. 1400, 93d Cong., 1st Sess.. tit. II, § 279 (1973) contained a
similar provision
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specific government agencies have primary responsibility for in-
vestigating particular types of crimes.3™ The investigation of all
other crimes will be the responsibility of the Federal Bureau of In-
vestigation,?™! The proposed legislation also provides that law en-
forcement agencies within the Government can transfer in-
vestigative responsibility among themselves.®? Any transfer of
such responsibility, however, must be agreed upon by the heads of
the agencies involved and by the Attorney General, Since the term
“law enforcement agency” encompasses all governmental agen-
cies authorized to conduct criminal investigations,®™ arguably the
armed services, which are authorized to conduct criminal in-
vestigations, could be asked to investigate crimes which are within
the primary investigative responsibility of another agency.
However, the absence in the 1975 Reform Act of the provision con-
tained in the original Senate Judiciary Staff proposal authorizing
the use of armed forces personnel in civil investigations militates
against such a conclusion. Under the 1975 Act, the military is no
longer authorized to cooperate with civil law enforcement agencies
in the investigation of certain criminal offenses. This deletion,
while seemingly insignificant in itself, reflects a resistance on the
part of Congress to use the armed services to enforce civil laws.

In addition to addressing the mvestlgatwe functions under a
new criminal code, some of the various reform proposals have ad-
dressed the arrest of individuals outside of the United States. The
original Senate Judiciary Staff proposal provided that an author-
ized agent of the United States could arrest an individual charged
with an offense that was triable within the extraterritorial jurisdic-
tion of the United States.?™* In effecting an arrest outside the
territorial boundaries of the United States, the agent had to follow
the rules of the jurisdiction where the individual was found. Conse-
quently, an agent of the United States could arrest an individual
found overseas, but only after he had complied with the territorial
sovereign’s laws. No similar provision is found in the Reform Act of
1975.

Although section 3303(b) of the new bill generally speaks to the
arrest of persons charged with offenses over which extraterritorial
jurisdiction exists, the provisions of the section apply only if the ac-

39 8. 1, 94th Cong., 1st Sess. § 3001(a} (1975).
an g,
312 I, § 3001(b).

33 See id, § 111 and the definition of “law enforcement officer” therein.
374 8.1,93d Cong., 1st Sess, § 3-11B2 (1973)
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cused is outside the United States and outside the jurisdiction of
any nation.?™ The propesed code does not mention specifically the
investigation of offenses committed overseas. Moreover, itdoes not
mention the arrest of individuals who have committed crimes sub-
ject to the extraterritorial jurisdiction of the United States but who
are physically within theterritorial jurisdiction of another nation.

Implementation of the extraterritorial provisions of the Code will
require that overseas crimes be investigated and that agents be
given the power to arrest, to hold, and to return an accused to the
TUnited States for trial. While the drafters have made provision for
such activity in areas over which no nation exercises jurisdic-
tion,?8 they have failed to provide for such activity within the
territory of another sovereign. In the absence of provisions
authorizing American law enforcement agents in foreign nations
to arrest individuals charged with offenses triable in the United
States, it seems inevitable that some responsibility for enforcing
the code overseas will be placed upon the military. The important
question to be answered therefore concerns the role that the
military may play in these investigations if called upon for
assistance,

C. THE MILITARY AND THE CIVIL LAWS

The history of the United States reflects that Americans
traditionally have resisted any participation by the military in
“civilian affairs.”3"" This strong insistence upon limiting military
operations in time of peace is founded in the Constitution and its
provisions which repose in the legislative branch of the Govern-
ment the responsibility for controlling the use of themilitaryin the
realm of civil affairs.?”® In particular, the framers of the Constitu-
tion intended that Congress should control any use of the armed
forces to execute domestic policy.?™®

Although the President was designated commander-in-chief of
the armed forces,?®? Congress was given certain powers regarding

% 8. 1, 84th Cong.. 1st Sess. § 3303(b) {1975
4,

37" See Laird v.Tatum, 408 U.3. 1, 15-16 (1973); ¢f, U.S, CONST. amend. II1. See also
Raymond v, Thomas, 91 U.8. 712, 716 (1876); United States v. Walden, 490 F.2d 372,
376 tath Cir. 1974): Warren, The Bill of Rights and the Military, 37 N.Y.U.L. Rev
181, 185 (1962); 3 M, F ARRAND. RECORDS OF THE FEDERAL CONVENTION 209 (1911)
7 See, e.g., U.S. CONST art, 1, § 8, cl. 15,

% Youngstown Sheet & Tube Co. v, Sawyer, 343 U.S. 579, 644 (1952},

#2008, ConaT art. IL § 2, cl. 1.
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the nation’s military forces.®®! Pursuant to its constitutionally
granted authority, Congress has authorized the President to use
federal troops to enforce federal®? and state laws.?®3 However,
these authorizations provide for the use of troops only under
specified circumstances. While the President may possess inherent
power under the Constitution to use the armed forces to fulfill his
domestic duties,®® this power is limited by congressionally
prescribed bounds.32® Therefore, the President may only use the
armed forces to fulfill his constitutionally prescribed responsibility
to see that the laws are faithfully executed if their use has been
provided for by Congress. In some situations, Congress has ex-
plicitly forbidden the use of federal troops3*® and it has also enacted
a general statute which forbids the use of the Army and the Air
Force to execute the laws unless expressly authorized by the Con-
stitution or by an Act of Congress.
The Posse Comitatus Act provides:

Whoever, except in cases and under ciroumstances expressly authorized by
the Constitution or Act of Congress, willfully uses any part of the Army ot
the Air Force as a posse comitatus or otherwise to execute the laws shall be
fined not more than $10,000 or imprisoned not more than two years, or
both.#*

With one major exception the Act has remained essentially un-

. U.8. ConsT. art I, § 8, cl. 12 (raise and support the military forces); id. § &, cl. 14
(provide rules for the government and regulation of land and naval forces); id. § 8, cl.
15 (call forth the militia to execute the laws of the United States); id. § 8, cl. 16
(organize, arm, and discipline the militia}.

25210 U.8.C. §§ 332 & 333 (1970); 31 U.8,C. § 686 (1970%; 18 U.S.C. § 3056 (1970) (sup-
port of secret service in performance of its protective duties).

210 U.8.C. § 331 (1970).

%4 .S, ConsT. art. 11, §3; see U.S. CoNsT art. VI,§1. ¢l. 2. But one court has alluded
to the possibility that there might be a “'constitutional objection to the use of the
military to enforce civilian laws.” United States v. Walden, 400 F.2d 372, 376 (4th
Cir. 1974).

3% See Note, Honored in the Breech: Presidential Authority to Execute the Laws
with Military Force, 83 YALEL.J, 130, 133-37 (1973} [hereinafter cited as Yale note)
See also United States v. Red Feather, 302 F. Supp. 816, 921(D.S.D. 1975} in which
the court ruled that “the clause contained in 18 U.8.C. § 1385 ‘uses any part of the
Army or the Air Force as a posse comitatus or otherwise’ means the direct active use
of Army or Air Force personnel and does not mean the use of Army or Air Force
equipment or materiel.”

2% 18 U.8.C. § 592 (1970 (troops stationed at polling places)

3 18 U.8.C. § 1385 (1970). See Lorence, The Constitutionality of the Posse Com-
itatus Act, 8 U, KaN.CITY L. REV. 164, 169-74 (19401 for a general discussion of the
historical background of the Act. For a discussion of the use of the armed forces as a
posse comitatus before the Act was passed see E.S. CORWIN, THE PRESIDENT: OFFICE
ANDPOWERS, 1787-1957, at 130-38 (1937)
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changed since its original enactment. At one time, the use of the
Army to enforce the civil laws in Alaska was permissible since
Alaska was specifically exempted from the Act's prohibition, but
that exemption has been repealed.?3* The conforming amendments
of the Reform Act of 1975, amendments which bring the other titles
of the United States Code into line with the provisions of the
Reform Act, will reenact the statute in substantially the same form
as it is today except that the Navy will be included within the
coverage of the Posse Comitatus Act.**®

Originally enacted as a rider to an Army Appropriations Bill, the
Posse Comitatus Act was the congressional response to an opinion
of the Attorney General which advised that a local marshal or
sheriff could call forth a posse comitatus®®® to enforce civil statutes.
The opinion provided that the posse comitatus could be composed
of all persons in a district including members of the United States
Army.** When the Bill was introduced in the House, one of its spon-
sors stated that the military should be used to enforce civil statutes
only if expressly authorized to do so by Congress,3®2 and that

* The Posse Comitatus Act was originally section 15 of the Act of June 18, 1878,20
Stat. 143, 152(1878). In 1900, Congress passed an amendment to the Act which made
itinapplicable to Alaska. Act of June 6, 1900, ch. 788, § 29, 31 Stat. 330 (1900). This
exemption was later repealed by Pub. L. No. 86-7011959). When title 10 of the United
States Code was codified in 1936, the Posse Comitatus Act was restated without sub-
stantive change except that the words " Air Force” were included. Act of August 10,
1956, § 18, 70A Stat. 626,

98,1, 94th Cong.. Lst Sess.

autherized by tze Cenaticut:on or Act of

Whoever, exzept ir, cases end ender clrcumstances express
gress. knowicgly vaes any par: of the Army. Navy, or
execute the laws is guiity of 2 Class A misdem
the iaw enorcement functizns of the L'n:zed
Id., tit. 11, pt. G, 127,
- Posse Comitatus is defined in BLACK 8 LAW DICTIONARY (4th ed. rev. 1968) as
“[t]he power of force of the county. The entire population above the age of 15, which a
sheriff may summon to his assistance in certain cases; as to aid him in keeping the
peace, in pursuing and arresting felons, etc. 1 B. Comm. 343; Comm. v. Martin. 7 Pa
Dist. R. 219 224" at 1324.
916 0P ATTYGEN. 466 (13341 Accord. 16 OP.ATTYGEN. 162(1878). See also 7 CONG,
REC. 3851 (18781
"2 7 CONG. REC. 3846-47 {Congressman Knott). The sponsors of the bill were aware
that certain statutes already authorized the use of the military under certain cir-
curnstances to enforce civil laws. These statutes were sections 5298 and 5299 of the
Revised Statutes of 1873, These sections are now codified at 10U.8.C. §§ 332 and 333
respectively. The debates reveal that these sections were not to be affected by the
pasgsage of the bill. 7 CoNG. REC 3546 (1878),
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violations of the Act would subject everyone including the Presi-
dent to punishment,3%2

‘When the Senate considered the Bill, it added a provision allow-
ing the Army to be used to enforce the civil laws if such use is ex-
pressly authorized by the Constitution.?®¢ Additionally, the
legislative history of the Act, as reflected in the Senate debates,
reveals that the prohibition was to extend to the use of any part of
the Army, even if such use was other than as a posse comitatus, 39

Although the Act provides that the armed forces may be used to
execute the domestic laws if expressly authorized by the Constitu-
tion, this provision is a vestige of congressional infighting?®¢ and
means little in light of the absence of any constitutional provision
giving such express authorization, In addition, it has been strongly
argued that the word “expressly” cannot be construed as limiting
the powers which flow to the President by implication from other
constitutional provisions: such powers, even though merely im-
plied, are derived from the Constitution and cannot be overridden
by mere legislative act.39” The implied powers utilized to justify ex-
ecution of civilian law by the armed forces are typically the powers
to “take care that the laws be faithfully executed’3?8 and to protect
the states from “domestic violence.”3% Neither of these clauses has
been held to justify military intervention in the day-to-day enforce-
ment of civilian criminal laws and consequently, such law enforce-
ment will have to be expressly authorized by Act of Congress,s®® a
requirement which has been held to apply to the enforcement of
federal laws as well as state laws.®

33 7 CoNG. REC. 3846-47 (1878). The Act was intended to reach “from the
Commander-in-Chief down to the lowest officer in the Army who may presume to
take upon himself to decide when he shall use the military force in violation of the
law of the land.” Cf.Youngstown Sheet & Tube Co. v. United States, 343 U.8. 579,
644-45 (1951) (Jackson, J., concurring).

33 7 CONG. REC 4240 (1878). See also id. at 4243.

29 Id. at 4241, 4245, See United States v. Jaramillo, 380 F. Supp. 1375, 1379 (D. Neb.

1974).

3% See Yale note, supra note 383, at 143 n.96.

557 Furman, Restrictions Upon the Use of the Army Imposed by the Posse Comitatus
Act, 7TMIL L. REV.85, 91 (1960). For this proposmon Furman cites President Taft's

argument that the President’s 1 powers as C der-in-Chief give
him the authority to use the armed forces to suppress insurrection and take care that
the laws are faithfully executed

295 U.8. ConsT. art. II, § 3.

2% 7,8, CoNST. art. IV, §4, See Furman, supra note 397, at 88

0t See Wrynn v. United States, 200 F. Supp. 457, 465 (E.D,.\'.Y‘ 1961) (the statute is
“absolute in its command and explicit in its exceptions ”); 19 OP. ATT'Y GEN. 570
(1890); 19 OP.ATT'Y GEN. 368 (1889); 19 OP. ATT'Y GEN. 293 (1889); 17 OP. ATT'Y GEN.
242 (1881); 17 Op. ATP'y GEN. 333 (1882).

4] Op ATTYGEN 313, 340 (1957)(This opinion dealt with the President’s power to
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The Act, intended to limit the use of the military in the execution
of civilian laws, may be violated by military intervention at
various stages of the criminal process. Regardless of the status of
the individual requesting military assistance, the Actis violated if
the military assists in enforcing civil laws outside the boundaries
of congressional authorization. When a civilian provides the im-
petus for the military’s enforcement of civil laws, he is guilty of a
violation of the Act for he has utilized the military to enforce the
civil laws. Thus, the President can be guilty of violating the Act, as
can the Attorney General or any other individual who uses the
military to assist in law enforcement in the absence of express con-
gressional authorization.

D. EXTRATERRITORIAL APPLICATION
OF THE POSSE COMITATUS ACT

In 1924, The Judge Advocate General of the Army concluded that
the Posse Comitatus Act applied extraterritorially.*2 It was his
opinion that the Act prohibited the use of the Army to enforce the
general laws of the United States in foreign countries. For example,
the Army could not take custody of a civilian prisonerin China and
hold him pending his trial by a United States court.i®> The Act,
however, was never thought to prohibit the use of the military in en-
forcing the laws within the territories and possessions of the Uni-
ted States

The Army changed its position on the extraterritorial applica-

use federal troops to enforce a federal court order on school desegregation in Little
Rock, Arkansas. Since the use of federal troops was based upon the provisions of 10
TU.8.C. § 333—execution of the Jaws of the United States was hindered by a combina-
tion; persons were being deprived of a right under the Constitution; and the state
would not protect that right— it was expressly authorized by an Act of Congress.j; 17
OP. ATTY GEN 71 (18811 (The use of federal troops of the United States to aid civil
authorities in arresting certain persons charged with robbing a federal employee
who was in the execution of his official duties was prohibited by the Act.; 16 Or
ATTY GEN. 162 (1878) (A marshal of the United States could not be aided by the
military in the execution of process under the circumstances of the case as they stood
at the time that the question was presented to the Attorney General for his opinion. i,
102JAG Opin. (Army)541.1 (53 Mar. 1924)(Transportation of an individualto the Uni-
ted States after he had been convicted of an offense by a United States court sitting
overseas would violate the Act.); JAG Opin. (Army)014.5{27 Oct. 1823) See also JAG
Opin. (Army) 634 (1 Ap. 1925); JAG Opin. (Army) 370.6 (16 Jan. 1924).

=4JAG Opin. \Armw ©14.5 (20 Dec. 19231,

14 For a discussion of the application of the Posse Comitatus Act in the territories of
the United States and in United States possessions see Furman, supra note 397, at
109-10. The proposed federal criminal code contains a section which deals with the
exercise of criminal jurisdiction by the United States in possessions and territories.
8. 1. 94th Cong., 1st Sess. §203 (1975) (Special Territorial Jurisdiction}
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tion of the Act, however, after the First Circuit Court of Appeals
decided Chandler v. United States.*®> Chandler, an American
citizen charged with treason, was taken into custody by United
States Army personnel in Germany after World War II at the re-
quest of the Justice Department. Atthetime of the arrest, Germany
was an occupied enemy territory, where the military power was in
control and Congress had not set up a civil regime. The accused was
subsequently returned to the United States for trial.

At trial the defendant moved for dismissal of charges because his
apprehension and arrest were in violation of the provisions of the
Posse Comitatus Act. In affirming the trial court’s denial of the mo-
tion, the court of appeals found that the statute was not the type
that was to be given extraterritorial application in the absence of
language to the contrary. The court found that there were no civil
law enforcement authorities in Germany at the time that the
defendant was arrested, Therefore, the only way the accused could
have been brought to trial was through use of the military and it
would have been “‘unacceptable” for Chandler to escape trial. The
entire tone of the court’s opinion indicates that its decision on this
point was based upon a balancing of equities; and, the balance
weighed against the defendant’s escape from trial for his crimes.

Another case often cited as authority for the proposition that the
Act has no extraterritorial application is Gillars v. United
States.®9¢ A careful reading of the court’s opinion in Gillars,
however, suggests that the court would, in some instances, apply
the Act extraterritorially. After stating that Congress intended
that the Act would “preclude the Army from assisting local law en-
forcement officers in carrying out their duties,”*7 the court found
that the Army was the “law enforcement” agency in Germany
when the defendant was arrested. Thus, it was not “assisting local
law enforcement officers” when it took the accused into custody. As
an Army of occupation, it had the right and responsibility to
govern the territory until a civil regime was established. Thisright
included enforcing the laws. Accordingly, the arrest was not a
violation of the Act.

The extraterritorial application of the Act also was addressed in
United States v. Cotton**® where the defendants, who had been in-
dicted in California for the commission of a federal offense, were
taken into custody in Vietnam by military law enforcement of-

2171 F.2d 921 (1st Cir. 1848), Accord, Iva Ikuko Toquri ’Aquino v. United States,
192 F.2d 338 (9th Cir. 1951)

45 182 F.2d 962 (D.D.C. 1950).

17 Id,

at 972.
02 471 F.2d 744 (9th Cir, 1973),
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ficers, placed on a military aircraft, flown to Hawalii, and there
relinquished to the control of civilian officials. In rejecting the
defendants’ contention that the method of their apprehension and
return deprived the trial court of jurisdiction, the court of appeals
found that a violation of the Posse Comitatus Act does not preclude
a trial court from exercising jurisdiction over the person of the ac-
cused.*?® However, the court did recognize that the defendants may
have “independant remedies against those whose conduct they
complain of, . . .”*1° Thus, although the court refrained from ex-
pressing any opinion on the possible violation of the Act, its deci-
sion implies that a violation of the Act may be committed when an
accused is taken into custody by military officialsin a foreign coun-
try and returned to the United States in aid of civilian criminal
proceedings.

This same conclusion was expressed previcusly by one armed
service in an administrative opinion which stated that the Act did
not generally limit the activities of military investigatorsin foreign
countries.t}! If, however, military criminal investigators overseas
were used as backup or in support of criminal law enforcement ac-
tivities in the United States, there would be a violation of the Act
unless the activity fell within the Act’s exceptions.s:2

With the advent of the new criminal code and its extraterritorial
jurisdiction provision, the Posse Comitatus Act undoubtedly will
apply extraterritorially.*!® This conclusion is supported by an ex-
amination of that provision.

The extraterritorial jurisdiction provision, section 204, states
that an offenseis committed within the extraterritorial jurisdiction
of the United States unless the offense is committed within the
general jurisdiction of the United States or unless a statute, treaty,
or international agreement provides otherwise. Additional

422 The court found that a violation of the Posse Comitatus Act was not such an ex:
tensive violation of the due process rights of the defendants as to require dismissal
of the charges or a f'mdmg of lack of jurisdiction. 471 F.2d at 748-49.

#2471 F.2d at

+: DAJA-AL 19’8 338‘ 12 Jan. 1973),

1.2 Jd, See United States v. Red Feather, 392 F. Supp. 916 (D.8.D. 1975) (use of Army
and Air Force equipment at Wounded Knee did not violate Posse Comitatus Act),
413 Strict observance of the provisions of the Posse Camitatus Act has becomne more
important since the decision in United States v. Jaramillo, 380 F. Supp. 1375 (D.
Neb. 1975). In Jaramillo a violation of the Posse Comitatus Act resulted in the dis-
missal of the charges against the defendant. (One of the elements of the charge,
however, was that the law enforcement officers had been acting in the lawful execu-
tion of their duties when the defendant purportedly interfered with that execution!
See also United States v, Walden, 490 F.2d {4th Cir. 1974): United States v.
Banks, 383 F. Supp. 368 (D.S.D. 1975) (use of military personnel at Wounded Knee
found to preclude a finding that law enforcement officers were “lawfully engaged in
the lawful performance of [duty]” in light of the Posse Comitatus Acti.
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jurisdictional prerequisites are set out in the section and at least
one must be satisfied if extraterritorial jurisdiction is to attach.
Each prerequisite is a separate ground upon which extraterritorial
jurisdiction over the offense may be asserted and if one prerequisite
is satisfied, extraterritorial jurisdiction will attach, Consequently,
it will no longer be necessary to look to the nature of the crime to
determine whether it should be applied extraterritorially.

This disunion is the result of a conscious effort to divorce
questions of jurisdiction from the nature of the substantive
criminal offense.!!4 The Fina! Report of the National Commission
specifically recommended that federal jurisdiction be determined
without reference to the nature of the offense committed.*s By
stating the jurisdictional base separately, this resultis achieved.4!¢
Thus, the rationale of the court in Chandler, based on an examina-
tion of the substantive offenseitself, will no longer be appropriate.

Section 204(g) of the Reform Act of 1975 provides that the ex-
traterritorial jurisdiction will exist if an offense is committed by a
federal public servant who is outside the United States because of
his official duties. The section, however, also qualifies this general
proposition by limiting the grant of jurisdiction to a public servant
“other than a member of the armed forces who is subject to court-
martial jurisdiction for the offense.”417

Therefore, the use of the armed forces by a federal public servant
to execute the laws constitutes an offense for the purpose of the
application of section 204(g). And, as a result of this section, a
federal public servant outside the general jurisdiction of the United
States who uses the armed forces to execute federal criminal laws
will be subject to trial under the extraterritorial provision of the
proposed code.*!8 For example, if an embassy official has the
military conduct an investigation in aid of a prosecution in a
federal district court in the United States, he is subject to trial under
federal criminal law. Likewise, a military member who, while
stationed overseas, uses the armed forces to execute federal laws

+4121 CoNG. REC (daily ed. Jan. 15, 1975) (remarks of Senator McClellan who in-
troduced the 1975 version of Senate 1 for himself and others).

#15FINAL REPORT, supra note 17, at xii.

1B Agata, Me on Extraterritorial Jurisd: (1970) in WORKING PATERS,
supra note 7, at 72 [hereinafter cited as Agata]

417 8, 1, 94th Cong., 2d Sess. § 204(g) (1975)

4 For the purposes of the proposed code an offense is:

conduct for which a by a fedaral statuts, or would beifa
circumstance giving rise to fedexal jurisdiction exuud or, if qualified by the word ‘state, 'local,’ or
“toreign, authorized bysuch state, local,

or foreigm law

S. 1, 94th Cong,, 1st Sess. § 111 (1975).
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also would be subject to the extraterritorial jurisdiction of the Uni-
ted States unless he could be tried by court-martial for the offense.
Because a military member who violates the Act overseas would be
subject to trial by court-martial for that violation,!® he would not
be subject to the extraterritorial jurisdiction of the United States.
Section 204(f) of the Reform Act of 1975 is also relevant. Under
this section, an offense is committed within the ambit of the ex-
traterritorial jurisdiction of the United States if the crime is com-
mitted partially or completely within the United States and the ac-
cused participates outside the United States. The comment on
Study Draft section 208, predecessor of section 204, states that the
provision was intended to give the United States jurisdiction over
“conduct outside the United States involved in the commission or
intended commission of crimes within the United States”:2® A
memorandum found in the Working Papers of the National Com-
mission,!?! however, gives the section a broader interpretation.
The memorandum states that the section was the result of an
attempt to codify the “objective territorial principle” of jurisdic-
tion.*22 Developed to expand the state’s power to control conduct
that was adverse to its interests,*2? the objective territorial princi-
ple permits a state to assert its jurisdiction over an individual
whose conduct has detrimental effects within its territory.#?! It

35ee, e.g., OF. JAGN 1974/3363 {7 May 1974) which indicates that viclations of the
Posse Comitatus Act by Naval personnel may be prosecuted under Article 92,
UCMJ, 10 US.C. 892 (1970). A member of the armed services may be charged with
the commission of noncapital offenses and crimes, including noncapital offenses
and crimes made punishable in federal civil courts by enactments of the Congress
under the third clause of Article 134 of the Uniform Code of Military Justice. 10
T.S.C.§ 934 (1970 See MANUALFORCOURTSMARTIAL UNITEDSTATES. 1969 (Rev
ed)) para. 213e. This charging is not, however, without limitations. Only if the
offenses or crime is committed “within the geographical boundaries of the area in
which the statutory provision is applicable,” can it be charged asa violation of Arti-
cle 134. Accordingly, there can be no prosecution under the Uniform Code for the
commission of an offense or crime if the offense or crime was committed at a place
where the referent law did not apply. Id. Since jurisdiction over the military
member could be asserted under the provision of 204(g) but for the exception, a viola-
tion of the Posse Comitatus Act can be the basis for a charge laid against the
military member under Article 134

42* 3TUDY DRAFT, supre note 25, Comment on § 208, at 19

1 Agata, supra note 416, at 60

422 Bge Straussheim v. Daily, 221 U.S, 280 (1911); United States v. Pizzarusso, 388
F.2d 8 (2d Cir. 1065}, Brierly finds that this principle was recognized in the Case of
the 8.8, “Lotus.” BRIERLY, THE LAW OF NATIONS 220(1949). See also Hearings, supra
note 2, pt. X, at 7415-18; note 242 and accompanying text supra

423 United States v. Pizzarusso, 38% F.2d 8, 10 (2d Cir. 1965)

# Harvard Research, supra note 241, at 433, 484,
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allows a state to assert jurisdiction if any part of an offense is com-
mitted in its territory or when the criminal conduct produces an
effect in the state.?’ By applying this principle through the
provisions of section 204(f), the United States will be able to assert
federal criminal jurisdiction when the commission of a federal
crime takes place partially or entirely within the United States, 26

The key to the application of section 204(f) will be whether the
“offense is committed in whole or in part in the United States.” If
armed forces personnel stationed overseas are used to support
criminal law enforcement activities in the United States, part of the
prohibited conduct, the “use,” undoubtedly will take place within
the United States. Thus, extraterritorial jurisdiction attaches and
the individuals making such use of the armed forces will be subject
to prosecution in federal civilian courts.

It will be unnecessary, however, to resort to the extraterritorial
provision to establish jurisdiction if a government official in the
United States requests or demands that the armed forces in-
vestigate a criminal offense overseas. That official has used the
military to execute the laws. Since the use was not authorized, the
Posse Comitatus Act has been violated. And since the use of the
military was by the official who was within the United States, the
offense was committed within the general jurisdiction of the Uni-
ted States.

E. AN EXTRATERRITORIAL INVESTIGATION
AMENDMENT TO THE
POSSE COMITATUS ACT

Upon enactment of extraterritorial jurisdiction, civilian officials
who use armed forces personnel to enforce federal laws overseas
will be subject to prosecution for violation of the Posse Comitatus
Act. In addition, the use of the military in this manner by civilian
officials may result in a dismissal of the federal prosecution of
overseas offenses because of military involvemnent in violation of
the Posse Comitatus Act.*?"

To avoid the prosecution of civilian officials and the dismissal of
federal criminal cases, civilian and military personnel overseas
must comply with the provisions of the Posse Comitatus Act. The
inability of civilian law enforcement officials to use the armed

#25 Agata, supra note 416, at 75,
45 See, e.g., authorities cited note 413 supra
427 See, e.g,, United States v. Jaramillo, 380 F. Supp. 1375 (D. Neb. 1975)

21



MILITARY LAW REVIEW [Vol. 71

forces overseas to investigate crimes committed outside of the Uni-
ted States, together with Congress’ failure to provide means for the
enforcement of federal laws overseas, makes effective enforcement
of the federal law overseas under extraterritorial jurisdiction im-
possible,

To ensure that the federal laws are enforced effectively overseas,
Congress must either provide federal law enforcement officials
with additional personnel to investigate and enforce the federal
laws overseas or expressly provide by an Act of Congress that arm-
ed forces personnel may assist federal civilian law enforcement of-
ficialsin theinvestigation of offenses committed outside of the Uni-
ted States.

The Posse Comitatus Act specifically provides that the military
may be used to execute civil laws if such useis expressly authorized
by an Act of Congress. Congress can authorize the use of the
military to enforce federal criminal laws which are applied ex-
traterritorially by passing an Act to that effect. To accomplish this
result, Congress should add to the Criminal Justice Reform Act of
1975 the following provision:

§ 3003 Investigation of Offenses Subject to the Extraterritorial Jurisdiction
of the United States,

Any other statute. rule or regulation notwithstanding. the Army, Air Force
and Navy may aid civilian law enforcement officials in the conduct of in-
vestigations, in the arrest of criminal offenders, and in the preparation for
trial of criminal offenses subject to the extraterritorial jurisdiction of the
TUnited States. Such aid, however, may only be rendered by the Army, Air
Force, or Navy outside the territorial limits of the United States.

The addition of this amendment to the proposed Criminal Justice
Reform Act of 1975 will authorize civilian law enforcement officials
to request assistance from armed forces personnel overseas when
such assistance may be necessary.

VIII. CONCLUSION

Enactment of the proposed extraterritorial jurisdiction
provisions contained in the Criminal Justice Reform Act of 1975
will enable the United States to exercise jurisdiction over many
types of offenses involving the federal government and American
civilians overseas. As presently written, however, the provisions
providing for extraterritorial jurisdiction raise serious questions
regarding the exercise of military jurisdiction over nonservice con-
nected offenses outside the United States and the use of military
personnel by civilian authorities to enforce federal laws overseas.
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This article recommends eliminating these problems by making
two amendments to the proposed provisions providing for ex-
traterritorial application of the federal criminal law overseas.
Enactment of the suggested amendments will enable the military
to continue to exercise jurisdiction over nonservice connected
offenses, and will authorize civilian law enforcement authorities to
request the assistance of military personnel in enforcing the
federal laws overseas,
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THE LEGITIMACY OF MODERN
CONVENTIONAL WEAPONRY*
Captain Paul A. Robblee, Jr.**

1. INTRODUCTION

And there were voices, and thunders, and lightnings; and
there was a great earthquake, such as was not since man
was upon the earth, so mighty an earthquake and so great!?

In recent years certain categories of modern conventional
weapons have been criticized as causing unnecessary suffering or
having indiscriminate effects. This criticism has been dis-
seminated principally in reports prepared by the United Nations,?
the International Committee of the Red Cross (ICRC),2 the Swedish

*This article is an adaptation of a thesis presented to The Judge Advocate General's
School, U.8. Army while the author was a member of the Twenty-third Judge Ad-
vacate Officer Advanced Class. The opinions and conclusions expressed herein are
those of the author and do not necessarily represent the VIEWS of The Judge Ad-
vocate General’'s School or any other governmental agen.

** .8. Army. Instructor and Assistant Staff Judge Advocate, United States
Military Academy B.A,, 1966, Virginia Military Institute; J.D., 1872, Washington &
Lee University. Member of the Bars of Virginia and the United States Court of
Military Appeals, The author would like to express his appreciation to Mr,
Waldemar A. Solf, International Affairs Division, Office of The Judge Advacate
General of the Army; and Major Warren H. Taylor, Tnternational Law Division, The
Judge Advocate General’s School for their assistance and guidance in the prepara-
tion of this article.

1Revelation 16:18 (King James).

28ee REPORT OF THE S8ECRETARY GENERAL, GENERAL AND COMPLETE DISARMAMENT,
NAPALM aND OTHER INCENDIARY WEAPONS AND ALL ASPECTS OF THEIR PosSIBLE USE,
U.N. Doc. A/8803(1972), copy on file in the International Law Division of’l’heJudge
Advocate General's School [hereinafter cited as U.N.8.G. NAPALM REPORT.].

8ee INTERNATIONAL COMMITTEE OF THE RED CRoss WEAPONS THAT MAY CAUSE
UNNECESSARY SUFFERING OR HAVE INDISCRIMINATE EFFECTS: REPORT OF THE WORK OF
EXPERTS (1973), copy on file in the Intermational Law Division of The Judge Ad-
vocate General's School [hereinafter cited as I.C.R.C. WEAPONS REPORT). Sweden
and several other states sought to havethisreport established as the authoritative
documentary base for the 1974 I.CR.C, Lucerne Weapons Conference. The Cana-
dian and United Kingdom delegations effectively refuted this and were sustained by
the Conference Chairman. U.S. Dep’t of Army Message RUEKJCS/9337, 2714552
8ep. 74, pt. 3, copy on file in the International Affairs Division of’I'he Office of The
Judge Advocate General, D fthe Army[h d as I DAMSG].
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government,* and the Swedish Peace Research Institute (SIPRI).5
Specific weapons categories thus challenged are: (1) incendiary
weapons;® (2) small calibre, high velocity ammunition;” (3) blast
and fragmentation weapons;® and (4) time-delayed, delayed action
weapons.® In particular, the adequacy of existent legal criteria
which regulate the utilization of such weapons in armed conflict,
the criteria of unnecessary suffering and indiscriminate attack,!?
was expressly or impliedly questioned. Moreover, the report of the
Swedish government advocated the construction of new, mare ob-
jective legal criteria to supplement the existent legal criteria. In
this regard, many such proposals have indeed been advanced.

For example, factors such as medical effects, the degree of dis-
ability inflicted, the risk of death, and the strain on medical
resources resulting as a consequence of the employment of conven-
tional weapons in battle are among those new criteria which have
been proposed as quantifiers appropriate to determine whether a

See A SWEDISH WORKING GROUP STUDY, CONVENTIONAL WEAPONS, THEIR DEPLOY-
MENT AND EFFECTS FROM 4 HUMANITARIAN ASPECT RECOMMENDATIONS FOR THE
MODERNIZATION OF INTERNATIONAL Law (1973), copy on filein the International Law
Division of The Judge Advocate General's School [hereinafter cited as SWEDISH
WEAFONS STUDY]. The Swedish delegation to the 197¢ I.C.R.C. Lucerne Weapons
Conference did not seek to have this study made the authoritative base for the Con-
ference. See I DA MSG, supra note 3,

58ee STOCKHOLM INTERNATIONAL PEACE RESEARCH INSTITUTE, NAPALM AND INCEN:
DIARY WEAPONS, SIPRI INTERIM REPORT (1972), copy on file in the International Af-
fairs Division of The Office of The Judge Advocate General, Department of the
Army [hereinafter cited as SIPRI NAPALM REPORT].

6See U.N.8.G. NAPALM REPORT, supre note 1, SIPRINAPALM REPORT, supra note 5.
I.C.R.C. WEAPONS REPORT, supra note 3, at 69-81; SWEDISH WEAPONS STUDY, supra
note 4, at 114- 17,

1.CR.C. WEAPONS REPORT, supra note 3, at 38-4%, SWEDISH WEAPONS STUDY supra
note 4, at 117-19
*I.CR.C WEAPO\!S REPORT, supra note 3, at 50-60; SWEDISH WEAPONS STUDY , supra
note 4, a1 11
SLCRC. WEAPO‘IS REPORT, supra note 3, at 61-68; SWEDISH WEAPONS STUDY, supra
note 4, at 126-33

:¢See INTERNATIONAL COMMITTEE OF THE RED CROSS, REPORT ON THE WORK OF THE
CONFERENCE OF (GOVERNMENT EXPERTS ON THE USE OF CERTAIN CONVENTIONAL
WEAPONS6-12(1974), copy on filein the International Law Division of The Judge Ad-
vocate General's School [hereinafter cited as 1.C.R.C.L.W.R.]; Bettauer, Statement
on Legal Criteria, in U.S. DEP'TOF STATE, REPORTOF THE UNITED STATES DELEGATION
TO THE CONFERENCE OF GOVERNMENT EXPERTS ON WEAPONS THAT MAY CAUSE
TUNNECESSARY SUFFERING OR HAVE INDISCRIMINATE EFFECTS 23-26 (G. Aldrich,
Chmn. 1974), copy on file in the International Law Division of The Judge Advorate
General's School [hereinafter cited as Bettauer, U.S.L.W.R.], REPORT OF THE
SECRETARY GENERAL, ] RESPECT FOR HUMAN RIGHTS IN ARMED CONFLICTS; EXISTING
RULES OF INTERNATIONAL LaW CONCERNING THE PROHIBITION OR RESTRICTION OF USE
OF SPECIFIC WEAPONS 17-19, UN. Doc. A/9215 (1973), copy on file in the Inter-
national Law_Division of The Judge Advocate General's School [hereinafter
referred to as I UNS.GW

1:8WEDISH WEAPONS STUDY supnz note 4, at 16371,
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given weapon inflicts unnecessary suffering.'? Criteria unrelated
to existent legal criteria have been proposed as well, These
proposals suggest the utility of criteria such as public opinion, the
laws of humanity, and treachery or perfidy? as being appropriate
to judge the admissibility of weapons in war.}¢

The challenge to existent legal criteria regulating conventional
weaponry is therefore one of considerable dimension. However, at
bottom, that which is ultimately in issue, when the relative merits
and demerits of existent and proposed legal criteria are argued, is
the capacity of each to command a commonly shared interpreta-
tion and widespread recognition as law binding on all states. Ab-
sent this capacity, neither existent nor proposed criteria can
operate to regulate the acquisition, development, or use of
weaponry deemed essential to the efforts of all states to guarantee
the peace and avoid Armageddon. The reality of a world in which
the condition of war has been the rule, and not the exception,!s
simply will not permit it.

Mindful of the foregoing, this article will examine in detail the
legal criteria in both categories to ascertain their capacity to
regulate weaponry. In order to accomplish this purpose, the exist-
ent legal criteria regulating weaponry are first placed in perspec-
tive by an analysis of the history of weapons regulation. Subse-
quently, the existent and proposed legal criteria are compared and
contrasted. Thereafter, selected® modern conventional weapons
which have been criticized as causing unnecessary suffering or be-
ing indiscriminate in their effects are tested for legality pursuant to
existent and proposed legal criteria to obtain a comparative evalua-
tion of the function of each. Upon completion of this evaluation, the

12]d, at 23-88, .C R.C.L.W R., supra note 10, at 7-8.

3LCR.C.LW R, supra note 10, at 10; Bettauer, US.L, W.R,, supra note 10, at 25,
The prohibition agamst treachery or perfidy is generally regarded ag germane to
treacherous or perfidious conduct in war and not to the legitimacy of particular
weapons in international law. In this regard Article 23b of the Regulations annexed
to the 1899 Hague IT and the 1907 Hague Convention IV provide that it is forbidden
“[tlo kill or wound treacherously individuals belonging to the hostile nation or
army.” Article 23b, Regulations annexed to the 1907 Hague Convention IV, 36 Stat.
2277, T.8. No. 403.

“LCR.CLWR, supra note 10, at 10-12

+3Q. WRIGHT, A STUDY OF WAR 56 (abr.ed. 1964). In this regard, Professor Wright
comments that "the United States entered the community of nations out of a revolu-
tion and since that time has experienced the benefit of only 20 years peace in the last
two centuries.”

“*Weapons thus selected include: (1) the fire bamb; (2) the M-16A1 rifle; (3) cluster
bomb units; and (4) scatterable mines. They represent, respectively, the conven-
tional weapons categories which limit the scope of this article i.e, incendiary
weapons; small calibre, high velocity i blast and
weapons; and time-delayed, delayed action weapons
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article presents conclusions and offers recommendations to
reasonably resolve some of the problems presented by the current
and proposed tests used to judge the legitimacy of conventional
weaponry.

II. REGULATION OF WEAPONRY IN WAR—
AN HISTORICAL PERSPECTIVE

When Odysseus has gone to Ephyra to procure a deadly
drug for smearing his arrow, Ilus, refused to giveit to him,
on the ground that the gods would not sanction such an
act.l?

A. ANCIENT ORIGINS TO THE
ERA OF HUGO GROTIUS

The modern law of war regulating weaponry, just as its parent
law of war, tracesits beginnings to antiquity, a period in which war
was conducted with extreme cruelty and brutality.!® Indeed, it is
implicitly argued by some that the few evidences of restraint oc-
curring in this period were the result of considerations of practical
necessity, uninfluenced by any murmurings of the principle of
humanity.!* Whatever theinitial motivation, itis clear thatancient
man did make some effort to regulate warfare?? and the weapons
employed to wage war. With regard to the latter, the Hindu Code of
Manu, developed in India during the sixth century B.C., represents

°C, PHILLIPSON, I1 INTERNATIONAL LAW AND CUSTOMOF ANCIENT GREECE AND ROME
209 11911}

~J.Boxn,RULES OFR1oT 8(1974} {hereinafter cited as BoNp ], L. FriEnman, [ Law oF
W AR 5 {1972) [hereinafter cited as FRIEDMAN]

£BOND, supranote 18, at 11-12; | FRIEDMAN, supra note 18, at 4-5. But see SWEDISH

WEAPONS 8TUDY, supra note 4, at 11. There, the Study notes that although the rules
of war were originally developed for practical reasons, they were early combined
with “stipulations of a humanitarian nature.”

2'For example, the rules of the ancient Hebrews provided:

10 Wher. thea comest nigh umio  ¢iry to fghe agains: 1o, ther proclaim he peace

11 And it shell be. if:t make thee answer of peace. ad open untsthee thenit shall be, :hat all he people
0and thereir. shal be tribataries urto thee, and they shall serve e

i it wE) mae 0 pea witk e, out it maie war it the. then tax shallbesageit
15 And when the Zord 2y God hata de-ivered it untc 25ine hands, 250 shat smice every male thereof
with e eége of e swend:

14 But the womec. 204 the jitle ories, and *he cattle, and al' thatys n the city. even al: the spoil thereof,
shalt thiv take unto Ev5elf and thot sha's eat the epoil of thine enemies, whitk: the Lord thy God hath
aiver thee,

15 Thus hsit thou de unta ali the cities which are very %er cff from thee. which are not of the c:zes of
“hest nasiors

1 ¢ cities of these pesple, whick: tie Lard thy God doth give thee for ax inheritance. thot shalt
save alive cotking that breathet

Deuteronomy 20-10-16 (King James)
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what is regarded as man’s earliest recorded effort to regulate
weaponry by prohibiting the use of poison or other inhumane
weapons in warfare. The seventh book of the Code, for example,
provided the following among other rules intended to regulateland
warfare: “When the king fights with his foes in battle, let him not
strike with weapons concealed in wood, nor with such as arrows
barbed, poisoned, or the points of which are blazing with fire”2
Similarly; the Roman and Greek cultures prohibited the use of
poison as a weapon,?? because it was deemed cowardly? or, as [lus
admonished Odysseus, its use was offensive to the gods.

In the Middle Ages, weaponry was subjected to further regula-
tion by the law of war. In this period theologians of the Catholic
Church such as Saint Augustine made significant contributions to
the law of war.2¢ The influence of churchmen was considerable in
that with the fall of Rome in 476 A.D.25 these men were enabled to
rise to the fore and warn earthly sovereigns not to command their
soldiers onto the battlefield except in a just war.26

The influence of theologians later waned when the just war con-
cept proved to be without effect in stopping wars between Christian
leaders.?” Nevertheless, the influence of the clergy had madeitsim-
pact on the law of war: war as an instrument of foreign policy could
not proceed wholly upon the caprice of the prince resorting toit. It
was now improper to commit men to battle for unjust causes.

Moreover, the rules relating to the admissibility of weapons in
war were enunciated. In 600 A.D., the Saracens, as a result of the
promulgation of rules of war based entirely on the Koran,?¢ outlaw-
ed the use in war of burning arrows,? the incendiary weapons of
the time. In 1139, at the Second Lateran Council, Pope Innocent 11T
prohibited the use of the arbalist and the crossbow.?® His efforts,
however, were apparently unsuccessful, as widespread useof these

2] FRIEDMAN, supre note 18, at 3,

22C. PHILLIPSON, supra note 17, at 208-09,

=0,

248¢e I FRIEDMAN, supra note 18, at 5-13; BOND, supra note 18, at 12:13; SWEDISH
WEAPONS STUDY, supra note 4, at 11.

25MONTGOMERY OF ALAMEIN, A HISTORY OF WARFARE 131 (1968).

23T, AUGUSTINE, THE CITY OF GOD 231 (J.Healy transl. 1931), The objective of a just
war was “to avenge injury, that is when that people or city against whom waris to be
declared has neglected either to redress injuries done by its subjects or to restore
what they have wrongfully seized.”

Z'BOND, supra note 18, at 13,

228WEDISH WEAPONS STUDY, supra note 4, at 11.

2Id. at 12

3C. FENWICK, INTERNATIONAL LAw 667 (4th ed. 1965) [hereinafter cited as
FENWICK]; J. SPAIGHT, WAR RIGHTS ON LAND 76 (1911) [hereinafter cited as SPAIGHT).
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weapons persisted in subsequent years.s!

Further, a law of arms developed in the Middle Ages which was
influential in broadening the law of war to bind sovereigns and
knights alike.?? Based on a code of chivalry, this law required a life
ofloyalty and honor of its adherents and thus served to regulate not
only the conduct of combatants but also the internal discipline of
armies.?® Nevertheless, chivalry’s efforts to prohibit the use of
technologically advanced weaponry as unworthy of brave men
resulted in failure, as such appeals to chivalric idealism proved in-
effective in quenching man’s thirst for more decisive weaponry in
combat.3

The next important movement in the development of the law of
war came largely as a result of Hugo Grotius’ publication of his
treatise The Law of War and Peace® in 1625. Significant to the sub-
sequent development of the law of war regulating weaponry was
Grotiug’ reliance in this work on the practices of states as a
legitimate means of deriving the substantive principles of law of
war. For the first time the practices of nations were considered
along with the works of scholars, philosophers, writers, and
churchmen as relevant to the issue of the scope of permissible con-
duct in battle.3

In this regard, Grotius proceeded on the assumption that “the
practices of states were not improper deviations from a theological
norm, but expressions of a natural order whose principles he could
determine.”3" In effect, this approach represented a major rethink-
ing of the philosophical foundations of the law of war. Essentially a
positivistic, pragmatic view, it rejected the earlier approach
propounded by Catholic theologians and enabled Grotius to in-
troduce principles applicable to both Catholic and Protestant
leaders.3 Julius Stone elaborates on the concept as follows:

With creative ambiquity Grotius simultaneously based the law of
nations on a second foundation, namely the practice of States, as evidence

“FENWICK, supra note 30, at 667.

32BOND, supra note 18, at 13.

33M., KEEN, THE LAWS OF WAR IN THE LATE MIDDLE AGES 239 (1965).

++8PAIGHT, supra note 30, at 78. Professor Spaight commented in this regard,
“were not sword and lance and crossbow the weapons for knights.” The disdain
which knights of this period felt for technologically improved weaponry is also
reflected in the works of the Chevalier Bayard, whoin 1524, when dying of a wound
caused by an arbalist, is said to have thanked God that he had never shown mercy to
a musketeer, FENWICK, supra note 30, at 677 n.21.

3°H, GROTIUS, THE Law OF WAR AND PEACE (L. Loomis transl, 1948),

3¢] FRIEDMAN, supra note 18, at 14-15.

*Id. at 15,

3#1d.
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of natural law. . He argued, that states, consisting as they do of rational
men, must have manifested the rules of reason in their past practice. This
practice was therefore evidence of what reason prescribed and thus of
natural law itgelf,’®

Though Grotius’ work was much criticized in its time, its introduc-
tion of the principle that international law, in particular the law of
war, could be ascertained from the practice of states, as evidenceof
natural law, conferred on it enduring value which continues un-
diminished today.

Grotius’ The Law of War and Peace was also significant to the
law of war regulating weaponry in that it articulated the principle
that restraint should be observed in war, a principle which is fun-
damental to the ends of both existent and developing legal
criteria.*® As Leon Friedman haspointed outinthisregard, Grotius
warned that fighting unsupported by necessity should not be un-
dertaken, nor should poison be employed in war or drinking water
be polluted.s!

These proscriptions are still contained in the existentlaw of war.
Grotius’ admonition against unnecessary fighting, for example,
first finds articulation in the St. Petersburg Declaration of 1868
which states:

. [Tlhe only legitimate object which States should endeavor to ac-
complish during war is to weaken the military force of the enemy;
That for this purpose, it is sufficient to disable the greatest possible
number of men.?

The principle was also reflected in Article 22 of the “Regulations
respecting the laws and customs of war on land”*3 annexed to the
1899 Hague Convention II** and the 1907 Hague Convention IV4>
which provides that “the right of belligerents to adopt means of in-
juring the enemy is not unlimited.”*¢ Grotius’ prohibition of the use
of poison in the conduct of hostilities is codified in Article 23 of the
Hague Regulations where subparagraph a provides that in addi-
tion to prohibitions provided by special conventionsitisparticular-
ly prohibited “to employ poison or poisoned arms.”s?

3], 8TONE, LEGAL CONTROLS OF INTERNATIONAL CONFLICT 13 (1959).

] FRIEDMAN, supra note 18, at 15

ld.

2R, PHILLIMORE, III INTERNATIONAL LaW 160 (3d ed. 1885).

+332 Stat. 1811 [hereinafter cited as Hague Regulations).

32 Stat. 1303; T.8. No. 392 [hereinafter referred to as Hague II].

4336 Stat. 2277, T.8. No. 539 [hereinafter referred to as Hague IV]; U8, DEPTOF
ARMY, PAMPHLET NO. 27-1, TREATIES GOVERNING LAND WARFARE 5(1956) [hereinafter
cited as DA Pam 27-1]

«Hague Regulations, supra note 43, art. 22.

Id., art. 23a.
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B. THE MODERN ERA

In the seventeenth and eighteenth centuriesthe principles of war
which Grotius had expressed in The Law of Warand Peace cameto
be accepted and practiced as definitive postulates of customary in-
ternational law.*® Prior to 1850, states incorporated them into
treaties,® and by 1863 the United States Army had issued the first
detailed military regulation embodying Grotian principles.®® En-
titled “Instructions for the Government of the Armies of the United
States in the Field,” General Order No. 100 was significant in that
“it was complete, humane, and easlly comprehenslble to com-
manders in the field,”?! so much so, in fact, that the armies of other
nations soon followed suit with similar codes modeled after it.52
Yet, as war turned the corner into modern times, the view that the
conduct of hostilities required more comprehensive regulation by
the law of war gathered strength,

In particular, the modern times brought with them instruments
of war much more efficient and devastating in their effects than
their predecessors. Grant, in his condemnation of the Confederate
use at Vicksburg of explosive musket balls which caused increased
suffering without any corresponding benefit, affords a typical
manifestation of the increasing despair felt by men faced with the
capabilities of advanced weaponry.>?

. BAKER, [ HALLECK'S INTERNATIONAL Law 13-14 11908).

1"BOXND, supra note 18, at 18, See also I FRIEDMAN, supra note 18, at 149-51. On
September 10, 1783, the United States and Prussia signed a treaty of “amity and
commerce.” Article XXIII of that agreement is illustrative of the manner in which
such treaties expressed Grotian prineiples:

th dingin
emain nirs manths - ocollentll‘eﬂrdeh‘t and sette their affaurs, and may

Chlares,athoiar o vy (aecly. caldivatoesof th emmeh. arisans. mamafactoreesand ishermaar
unfort:fied towns, villages or piaces and in general ail others whose occupations

herw: asted by the armed forces of the enemy. into whose power, by the
emmwar they may happen to fall, but if any t2ung :# necessary 20 5etaen from them for the use of
ed force the same sl be paid forata ané

in exchanging the products of different sleces, and thereby rendering the necessaries, con-
< anc comors of humar l\lerrn'! easy o be f:bu ned, ané more generel, shall be aliowed to
hell ©
coeting dhom 0 take of Jomecy sueh tandied verse s or- nterrup: such

ate armed vessels

5 Stat. 94-96; TS, No. 292
s Instructions for the Government of the Armies of the United States in the Field,
General Orders No. 100 of April 24, 1863 [hereinafter cited as General Order No.100].
1 FRIEDMAN, supra note 18, at 152

INTHROP. MILITARY Law axn PRECFDENTS 785 (2d ed. reprint 1920).
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John Bright, in a speech delivered before the House of Commons
on July 21, 1856, expressed well the concern of man overthe chang-
ed nature of warfare. His observations which, in part at least,
would later motivate states to codify the law of war, particularly
the rules regulating weaponry, point out that

[eluccess in war no longer depends on those circumstances that formerly
decided it. Soldiers used to look down on trade, and machine making was,
with them, a despised craft. No stars or garters, no ribbons or baubles
bedecked the makers and workers of machinery. But what is war becoming
now? It depends, not as heretofore, on individual bravery, or the power of a
man’ s nerves, the keenness of his soul, if one may sc speak, but itis a mere

Imodeof sl your fellow men. This sort of thing cannot
last, It will break down by its own weight. [ts costliness, its destructiveness,
its savagery will break it down, and it remains but for some Government—I
pray that it may be ours!—to set the great exampleto Europe by proposing a
mutual reduction of armaments.¢

However, it was not until 1868 that the European nations were
for the first time successful in prohibiting the use of a specific
weapon by an international agreement.’® In the Treaty of St.
Petersburg they agreed to ban the employment of “any projectile of
a weight below 400 grammes (about fourteen ounces avoirdupois)
which is either explosive or charged with fulminating or inflam-
mable substances.”s®

In 1874, the Russian government, upon the urgings of Fedor de
Martens, a native scholar, sought to convene an international con-
ference for the purpose of promulgating an exhaustive code based
on the American Lieber Code to be binding on all states.5” As a
result, fifteen nations, represented by international lawyers,
diplomats, and military men gathered in Brussels to draft such a
code pertaining to the law of land warfare’® The Conference
adopted a proposed Declaration of the Laws and Customns of War
which, though never ratified,?® included important proposals con-
cerning the means of injuring an enemy. The Declaration propos-
ed, for example, that “the laws of war do not recognize in
belligerents an unlimited power in the adoption of means of in-
juring the enemy,”é and outlawed “the employment of arms, pro-

2], 8coTT, 1 HAGUE PEACE CONFERENCES OF 1899 aND 1907 at 32 (1909).

=BOND, supra note 18, at 20,

SFENWICK, supra note 30, at 537

571 FRIEDMAN, supra nate 18, at 152,

s1d.

#*BOXD, supre note 18, at 20-21

#D. SCHINDLER & J. ToMaN, THE Laws OF ARMED CONFLICT 29 (1873) [hereinafter
cited as SCHINDLER & TOMaN].
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jectiles or material calculated to ceause unnecessary suf-
fering. . . .’81

Further restraints were imposed on the use of weapons of warin
1899 and 1907 at Hague II and Hague IV respectively. In addition
to Article 23a of the Hague Regulations which prohibited the use of
poison as a weapon, Article 23e, as translated from the original
French text of 1899 to English, prohibited the employment of
“arms, projectiles or material of a nature to cause superfluous in-
Jjury.’s? Although the 1907 English translation was at variance
with the 1899 translation of the prohibition, the original French
textremained the same.®3This matter will bedealt within greater
detail in the next section.

The conferees, beyond drafting Hague II and Hague IV in 1899
and 1907 also prepared three declarations which forbade first “the
discharge of projectiles and explosives from balloons and by other
methods of a similar nature;’® second, “the use of projectiles the
sole object of which was the diffusion of asphyxiating and
deleterious gasses,”®® and finally, “the use of bullets which expand
or flatten easily in the human body, such as bullets with a hard
envelope which does not entirely cover the core, or is pierced with
incisions.””s® Great Britain, however, refused to sign this latter
declaration against dum-dum bullets in 1899 asitfelt thatit wasin-
appropriate to outlaw a particular bullet as causing unnecessary
suffering by specification of the details of construction of the pro-
jectile.5” The United States, also preferring a prohibition framedin
more general terms, persisted in its refusal to sign the Declaration
even past the British acceptance in 1907.62 While none of the
declarationsreceived sufficient signatures to conferuponit general

#1d. (emphasis added).

SIFENWICK, supra note 30, at 668.

5'SCHINDLER & TOMAN, supra note 60, at 77. The authentic French text of Article
23e of the Hague Regulations annexed to Hague IT and Hague IV is as follows.
“Outre, les prohibitions établies par des conventions speciales, il est notammentin-
terdit: . . . d'employer des armes, des projectiles ou des matieres propre a causerdes
maux superflus.” I UN.S.G.W R.. supra note 10, at 17-18.

#:Declaration (IV, 1} to Prohibit for a Term of Five Years the Launching of Projec-
tiles and Explosives from Balloons and Other Methods of a Similar Nature. 32 Stat.
1839-42; SCHINDLER & TOMAN, supra note 60, at 133-37.

©Declaration (IV, 2! Concerning Asphyxiating Gasses; 1 Av. J. INTT. L. 13557
{Supp. 1907, SCHINDLER & TOMAN, supra note 80, at 99-101

esDeclaration (IV, 3) Concerning Expanding Bullets, 1 AM. J. INTL L, 15759
{Supp. 1907); SCHINDLER & TOMAN. supra note 60, at 103-05. Referred to colloquially
as durn-dum bullets, they were originally developed by the British for employment
in maintaining colonial rule in India. See FENWICK, supra note 30, at 669

#"FENWICK, supra note 30, at 669,

CARNEGIE ENDOWMENT FOR INTERNATIONAL PEACE, INSTRUCTIONS TO THE
AMERICAN DELEGATES TO THE HAGUE PEACE CONFERENCES AND THEIR OFFICIAL
REPORTS 33 (J. Scott ed. 1918) [hereinafter cited as REPORTTO SECRETARY OF STATS]
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validity as an international agreement codifying customary inter-
national law at the time of its adoption ® those relating to poison
and dum-dum bullets attained the status of customary inter-
national law during the First World War.”

To this date, Hague IV of 1907 remains the last international
agreement regulating the admissibility of those categories of con-
ventional weapons enumerated at the outset of this article as caus-
ing unnecessary suffering or having indiscriminate effects.™
However, the principles of the 1907 agreement have been joined by
the legal criterion of indiscriminate attack, which though not une-
quivocally expressed in any international agreement, is regarded
as a valid legal criterion regulating weaponry in customary inter-
national law.”

Codification by international agreement of rules regulating
“other””3 conventional weaponry since 1907 is extremely limited as
well. In fact, there have been only two such agreements. The first,
signed in 1922, restricted the use of submarines and prohibited the
use of asphyxiating gasses.’® The second, the 1925 Geneva
Protocol, was more extensive in its scope and banned the employ-
ment in warfare of asphyxiating, poisonous or other gases and
bacteriological methods of warfare.”

Other initiatives were undertaken to revise the law of war in the
aftermath of World War II. These resulted in the successful
promulgation of such conventions as the four Geneva Conventions
of August 12, 1949,7 and the 1954 Convention on the Protection of

SFENWICK, supra note 30, at 668. That is to say that such declarations were not
binding on nonsignatory states.

“Id. at 669. Prohibitions relative to poison and dum-dum bullets achieved the
status of customary international law as a result of the practices of states in World
War L in refraining from their use

*SWEDISH WEAPONS STUDY, supra note 4, at 13. For a listing of conventional
weapons categories criticized as causing unnecessary suffering or having in-
discriminate effects see note 16 supra.

2L,C,R.C.LW.R., supra note 10, at 9.

*3This term refers to conventional weaponry not included in the four conventional
weapons categories listed at note 16 supra.

I FRIEDMAN, supra note 18, at 1.

7M. Hupson, IIT II\TER\A‘HO\MLLEGISLATIO\ 1670-72(1931), SCHINDLER & TOMAN,
supra note 60, at 109-19

“In August 1949 the four C ions below were pr

2. The Geneva Convention for the Amelioration of the Wounded and Sick in the
Armed Forces in the Field, 6 US.T, 3114; TI1.AS. 3362; 75 UN.T.S

b. The Geneva Cnnventwn for the Amelioration ofthe Condition of theWuunded
Sick, and Shipwrecked Members of Armed Forces at Sea. 8 U.S.T. 3217, TIAS
3363, 75 UN.T 8. 83,

c. The Geneva Convention Relative to the Treatment of Prisoners of War 6 U.S.T.
3316; T1AS, 3364, 74 UN.T S, 1,

d. The Geneva Convention relaru e to the protection of Civilian Persons in Time of
War. 6 US.T. 3516, T.LAS. 3364: 75 UN T 8. 287.
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Cultural Property in cases of armed conflict.”” However, these in-
ternational agreements, while significant advances in the law of
war, did not address the question of further legal restrictions ap-
propriate to the development or employment of conventional
weapons in war.

One of the most notable trends in the law of war regulating
weaponry during the post-World War II period was the emergence
of the Regime of International Human Rights. The well-known
British international law scholar and practitioner, Colonel
G.LAD. Draper, for example, wrote that the bodies of law
represented by the Law of War and the Regime of International
Human Rights “have met, are fusing together at some speed, and
that in a number of practical instances the Regime of International
Human Rights is setting the general direction, as well as providing
the main impetus of the revision of the Law of War.”®

Indeed, this trend is evidenced in a series cf United Nations
General Assembly resolutions which began on DNecember 19, 1968
with the adoption of United Nations General Assembly Resolution
2444, Entitled “Respect for human rights in armed conflicts,” that
measure initiated efforts to prohibit or restrict the use of conven-
tional weapons alleged to cause unnecessary suffering or havein-
discriminate effects.™ Resolution 2444 invited the Secretary
General of the United Nations, together with the ICRC and other
appropriate international organizations to study:

(a) Steps which could be taken to secure the better application of existing
humanitarian international conventions and rules in all armed conflicts;

(b) The need for additional humanitarian international conventions or
other appropriate legal instruments to ensure the better protection of
civilians, prisoners, and combatants in all armed conflicts and the prohibi-
tion and limitation of the use of certain methods and means of war-
fare.,

“249 U.N.T 8. 216; SCHINDLER & TOMAN, supra note 80, at 544-36

“*Draper, The Ethical and Juridical Starus of Constraints in War, 53 MIL. L. REV
169 (1972).

“*G.A.Res, 2444,23 U N, GAOR Supp. 18, at UN . Doc. A+ 7218(1969) [hereinafter
cited as Resoluuon 2444] Related General Assembl» Resolutions include: G.A. Res.

P {1969); G.A. Res, 2536, 26 UN

N. GAOR Res. at UN,
Doc. A 8389 119713, G.A. Res. 3032; REPORT OF THE SECRETARY GENERAL. 1T RESPECT
FoR HUMAN RIGHTS IN ARMED CONFLICTS: EXISTING RULES OF INTERNATIONAL Law
CoNCE! G THE PROHIBITI R RESTRICTION OF THE USE OF SPECIFIC WEAPONS
Annex[,12,16,27,29,38 U oc. A/9215 (1973), copy on filein the International
Law Division of The Judge Advocate General's School [hereinafter cited as IT
UNBGWR]

~“Resolution 2444, supra nate 79emphasis added); II UN.8.G.W.R. supra note 79,
atl2

106



1976] LEGITIMACY OF CONVENTIONAL WEAPONRY

Further, from 1970 on, Sweden, supported by a number of other
states, has urged the nations of the world to consider the question of
banning or restricting the use of conventional weapons deemed to
cause unnecessary suffering or to haveindiscriminate effects,?? In-
deed, proposals pertaining to this matter were considered at the
1971 and 1972 Conferences of Government Experts on the Reaffir-
mation and Development of International Humanitarian Law
Applicable in Armed Conflicts convened by the ICRC.52

At each conference the United States, in concert with other
western nations, took the position that consideration of such
proposals was outside the scope of the conference and should
properly be addressed in a disarmament forum.® In particular, the
United States was concerned that work on specific conventional
weapons would delay the progress of the ICRC, which at that time
had already made substantial advances on two additional
protocols to the 1949 Geneva Conventions for the protection of war
victims.®¢ This question ultimately resolved itself in November
1973 at the XXIId International Conference of the Red Cross.
There it was agreed that work on specific conventional weapons
was possible without prejudicing the additional draft protocols
referred to above, and the ICRC agreed to convene a Conference of
Government Experts on Weapons that May Cause Unnecessary
Suffering or HaveIndiscriminate Effects. This conference was con-
ducted in Lucerne, Switzerland between September 24 and October
18, 197455

Meanwhile, in June 1973, the ICRC presented its complete ad-

#Bettauer, Introduction, in U.S. DEPT OF S8TATE, REPORT OF THE UNITED STATES
DELEGATION TO THE CONFERENCE OF GOVERNMENT EXPERTS ON WEAPONS THAT May
Causk UNNECESSARY SUFFERING OR HAVE INDISCRIMINATE EFFECTS 1 (G. Aldrich,
Chmn. 1974), copy on file in the International Law Division of The Judge Advocate
General's School [hereinafter referred to as Bettauer, Introduction, US.L.W.R.]
Sweden’s interest in banning or restricting conventional weapons deemed to cause
unnecessary suffering or have indiscriminate effects cannot be fixed with precision.
It may be surmised, however, that United States use of such conventional weaponry
in the Republic of South Vietnam motivated her interest, at least in part.

#2Id. These conferences were convened to consider, among other things, proposals
relating to ways and means of: modern eaponry criticized
as causing unnecessary suffering or having indiscriminate effects. See notes 2-5

s3Id. The work of the conference [hereinafter referred 10 ag the Lucerne Wenpons
Conference] was examined by an ad hoc 1]
yhich mat in Genevs, Swltzer]and from 3 February 10 18 Apri) 1875, & socond con-
fer e study in 5 DAJATA
1970 11387 e 1874 o Bl i the Tnternasional A Saire Dl vacion S neOthseat
The Judge Advocate General, Department of the Army.

107



MILITARY LAW REVIEW Vol. 71

ditional draft protocols for consideration ’® Article 34, contained in
Part III of the draft protocols, for the first time called upon poten-
tial contracting parties to the protocol to conduct a legal review of
new weapons in the research and development stage to determine
whether their use would cause “unnecessary injury.”s?

Significantly, although the United States Government had
taken no formal action on Article 34, the United States Department
of Defense (DOD) substantially adopted its object and purpose by
its unilateral promulgation of DOD Instruction 5500.13, effective
Qctober 16, 1974.5% Applicable to all component elements of DOD,
the Instruction requires the Secretary of each military department
to ensure

that a legal review by his Judge Advocate General is conducted of all
weapons intended to meet a military requirement of this Department in
order to insure that their intended use in armed conflict is consistent with
the obligations assumed by the United States under all applicable inter-
national laws including treaties to which the United States is a party and
customary international law, in particular the laws of war .3

Moreover, the Instruction requires thatthe legal review of weapons
occur before the award of an initial contract for production in the
acquisition and procurement of new weapons or weapons
systems.?® Accordingly, the Instruction is designed to preclude in
the first instance the development of weaponry not deemed to be
lawful pursuant to existent legal criteria, Thus existent legal
criteria regulating weaponry are allowed to operatein a time period
likely to be most conducive to the objective application of such

514
*International Committee of Red Cross, Draft Additional Protocolstothe Geneva
Conventions of August 12, 1949 at 1-2 (1973), Il UN.S.G.W.R., supra note 79, at
Annex I, 1
#Dep't of Defense Instruction No. 5500.15 (Oct. 18, 1974) [hereinafter cited as
DOD Instruction]. See also New DOD Instruction on Legality of Weaponry in Inzer-
national Law, THE ARMY LAWYER. Nov. 1974, at 25-26 [hereinafter cited as New DOD
Instmctwﬂ]
D Instruction, suprapnote 88, at pata WA
1

siId. at para. 1V, the Army impl will be ac-
complished by adding the weapons zevxev» requirement 1o the procurement cycle
already established. This was d by two Army

The first was amended to require a legal review of weapons before engineering
development and again before initial production of a weapon or weapons system.
Army Reg. No. 15-14, App. B, para. o(1 Feb. 1975);id., app. C, para.j. The second was
amended to require the responsible Army agency to coordinate early in the develop-
ment cycle or before initiation of engineering development with the Office of The
Judge Advocate General for review pursuant to the DOD Instruction. Army Reg. 70-
1, paras, 1-4a (8) & 4-3(an), (1 May 1873). DAJA-TA 1974/1014, 14 Feb. 1873, on filein
the International Affairs Division of The Office of The Judge Advocate General.
Department of the Army.
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criteria, i.e., before substantial funds have been invested in the
development of any new weapon.

Promulgation of this Instruction is the latest development in the
law of war regulating weaponry.®! Though it seeks only to insure
that no weapon or weapons system is developed which does not
comply with existent legal criteria governing the admissibility of
weaponry in war,% its potential to breathe new life into such exist-
ent legal criteria is self-evident. In particular, if its procedures are
adhered to by the United States and other states which adopt
similar procedures to insure the development of lawful weaponry,
this Instruction will have been profoundly influential in achieving
a more humane battlefield.

C. SUMMARY

Man from the beginning of recorded history has looked to thelaw
of war to provide a means by which the implements of war could be
made humane. Both specific and general prohibitions of conven-
tional weaponry have been adopted to effect this end in the face of
technological advances which have made such weaponry in-
creasingly more destructive. Many yearshave elapsed since the ex-
istent law of war regulating weaponry was last expanded, and the
question of whether time and technology have rendered such exist-
ent legal criteria ineffectual to perform their humanitarian func-
tion necessarily arises. Having considered the historical develop-
ment of the rules of international law regulating weaponry, this ar-
ticle will proceed to assess the adequacy of existent and proposed
legal criteria to regulate modern conventional weaponry in orderto
come to appropriate conclusions and make meaningful recommen-
dations.

III. EXISTENT AND PROPOSED LEGAL CRITERIA
TO DETERMINE THE LEGITIMACY OF
MODERN CONVENTIONAL WEAPONS

IN ARMED CONFLICT

A fundamental purpose of the law of war is to mitigate
the suffering and damage caused by armed conflict to the
greatest extent possible without unduly restricting the
legitimate application of force to achieve the purpose of
war.$3

9124:'1914; DOD Instruction, supre note 88, at 25-26,
F

$3Bettaver, U.8.L.W.R,, supra note 10, at 23.
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A. GENERAL

Noted at the outset of this inquiry were those existent legal
criteria recognized as declaratory of customary international law
which today regulate the admissibility of conventional weaponsin
war—the legal criteria of unnecessary suffering and in-
discriminate attack. Apart from certain absolute prohibitions,#
these two existent legal criteria operate to implement the
humanitarian purpose of the general principle of customary inter-
national law announced in Article 22 of the Hague Regulations. It
is Article 22 that provides “thatthe means and methods of injuring
the enemy [are] not unlimited.”#s Accordingly, the function of these
criteria may, as a preliminary matter, be described as limiting the
permissible level of violence in war. Implicit in legal criteria which
sanction such a permissible level of violence is the interaction of
the complementary principles of military necessity and humanit;
from the customary international law of war.? However, before ex-
amining the operation of these complementary principles within
existent legal criteria regulating conventional weaponry, it is ap-

#In addition to existent legal criteria regulating weaponry, states have agreed to
restrain or prohibit specific weapons, Such prohibitions and restraints are:

a. Peison and Poisoned Weapors Articie 2a of the Hague Reguiations cuslaws the use of poison or
Hague 11, supre nate 44; Hague IV supra nate 43

15: The 1 399 Hague Declaracion s limitec o & proh:dition of "the use of buliets which
expand or Natten eaaily in the humar body bull

with incisicns.” Deciaration Concerning Expanding Bullets 1399, AM. J.

Pr. 1907
o Lightweight Exposive and Incendi
use cfany projectile of a weight delow

v Projectiles: The 1362 5, Petersburg Declaration prohibitsthe
ive or charged with fulminating
was believed that the banned
proiect: 2 g 8 15 excess of that which was requred to disable ar. enemy
Decieration Renouncing Use in Time of War of Expiosive Projectiles Under 400 Grammes
#62.1AM J.INTL L 9596 :Supp. 1907 [herenatter cited as St Petersburg Declaration’, The
=ctices of states modified thie abeolue proseript.on wher I+ became obvious that “fulminaung” pro-
ad milliary wnlity as irscer ammunition and similerly skt _exgiosive balless possessed

2€ anti-a:rerat munitions. 2. SPAIGHT. AIR POWER AND WAR RIGHTS

£ Naval Mines id Wartare Arzcles 13 of Hagae Convention No. VIII of 1907 Perta:ning to the Lay-
omarine Cortact Mines provide
idder.
* To lay unanchored contact mines except when they ere so conatructed 43 to become harmless one
lazd them ceases ta control them
Tola unanchered autematic contact mines. whish do not become harmless as soon ae they have
sroken Joose from their
"o tnt sorpedoes which do n become harinless when they hove missed their mark

Article 3 When anchored avtomatic contac: mines are e every precaunion mue: be Laken for

ke securiy of peaceiL. shipping

B Hague IV, supra note ue Regulations, art. 22,
M, GREENSPAN THEMODER\ LAW OF LAND WARFARE314( 1‘3397[herema‘termted

INTERNATIONAL. LAW 1"8 9081, FENWICK, supra note 30 at 674‘
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propriate that the function of the principles be analyzed in greater
detail.

1. The Operation of the Complementary Principles of Military
Necessity and Humanity in the Law of War

The nature of the complementary functioning of the principles of
military necessity and humanity is perhaps best evidenced in the
preambular language of Hague IV of 1907.27 There the contracting
parties unequivocally declared their purpose to be the proscription
of suffering and damage to property in excess of that which is
necessary to accomplish the legitimate requirements of war. The
operation of the principle of humanity at once, therefore, may be
seen as subordinate to the principle of military necessity and in-
tended to restrain the use of all kinds and degrees of suffering, in-
jury, or destruction which is not necessary to the accomplishment
of the legitimate military mission.®® Professor Baxter described the
relationship of these complementary principles as below:

The law of war is itself a compromise between unbridled license, on the
one hand, and on the other, the absolute demands of humanity, which if
carried on to a logical extreme, would proscribe war altogether. Stated in
other terms, the law seeks to limit the measures of war to those activities
which produce suffering out of all proportion to the military advantagetobe
gained.™

While the principles of military necessity and humanity might be
viewed as mutually incompatible in that they appear to serve op-
posing interests, this is not the case.19?

Specifically, the principle of military necessity may be said toim-
ply the principle of humanity, thus resulting in principles com-
plementary to each other and not opposed.®! Although the princi-
ple of military necessity operates to legitimize the use of that kind
and level of force necessary to accomplish permissible military re-
quirements in war as quickly as possible, it nevertheless disallows
the use of force that is excessive or disproportionate to such pur-

"Hague IV, supra note 45, at Preamble.
SSFENWICK, supra note 30, at 655; GREENSPAN, supra note 96, at 313,
#“Baxter, The Geneva Conventions 0f 1949, 9 NaVAL WAR COLLEGE REv 59 (1956).
.8. DEPT OF NavY, MANUAL NWIP 10-2, Law OF NavaL WARFARE 28 (1955)
(hereinafter cited as NWIP 10-2).

=@ 1d, U.8. DEPTOF ARMY, FIELD MANUAL 27-10, LAW OF LAND WARFARE, para. 3, at
3-4 (1956) [hereinafter cited as FM 27.10; Memorandum from DAJA-TA for Mr.
Dwayne And Deputy Director N i and Arms Control, OASD/1SA, 3
(Jun. 25, 1974), on file in the International Affaire Division of The Office of The
Judge Advocate General, Department of the Army and in the International Law
Division of The Judge Advocate General's School [hereinafter cited as memoran-
dum for QASD/ISA], See generally sources cited note 96 supra.




MILITARY LAW REVIEW [Vol. T1

poses.:02 That is, it makes unlawful the use of force which needless-
ly orunnecessarily causes or aggravates both human suffering and
damage to property.

The interaction of these complementary principles necessarily
implies the principle of economy of force and the rule of propor-
tionality which together give full effect to the requirements of the
principle of humanity.:0¢

Paragraph 41 of Department of the Army Field Manual 27-10,
The Law of Land Warfare, correctly describes the rule of propor-
tionality in relation to targets as requiring that “loss of life and
damage to property must not be out of proportion to the military ad-
vantage to be gained.”1% Applied to the selection of weaponry, the
rule of proportionality requires that the foreseeable effect of the
weapon to be used must not be out of proportion to the foreseeable
advantage expected to be gained pursuant to its use.:0

Thus, if a soldier elected to use an anti-tank weapon such as the
106mm recoilless rifle (106RR) developed by the United States in-
stead of his rifle to incapacitate an enemy soldier, his choice would
be in contravention of the rule of proportionality. Accordingly, the
soldier’s use of the 106RR against the enemy soldier would be un-
lawful. If he used that weapon against an enemy tank, the contrary
result would follow, as the rule of proportionality would not have
been violated.

The Meaning of Military Necessity in International Law, I INST. OF
\’v ORLD PoLn‘Y 138 (1957) [hereinafter cited as O’'Brien]; M. McDotcaL & F.
FELICIANO, LAW AND MINIMUM WORLD PUBLIC ORDER 528 (1961) [hereinafter cited as
McDouGaL & FELICIaNo] McDougal and Feliciano wrote oftherule of proportionali-
ty as integral to the principle of military necessity that:

The principe of ml:tary necesaity may azeoréngly be saud to permit the exercse of that amount of
violence which :s ind necessary and relevant mptly repelling anc ter.
minating highly intense initiating coercion against “territorial integnty’ or “political
independence”—indispeneably necessary. in a word, for successfal defense or communizy enforcemen:
actions.

1d. See also Memorandum aftached to Letter from Harry H, Almond, Jr,, to Colonel
John J. Douglass, Mar. 15, 1973 at 27-31 on file in the International Law Division of
The Judge Advocate General's School [hereinafter cited as Almond Letter]. Contra,
Kelly, Gas Warfare in International Law, 9 MiL. L. REV. 1, 50 (1960), The author
treats '‘proportionality’ as a general principle of customary international law.
However, whether applicable internally asa‘‘rule” or externally as a general princi-
ple of customary intemational law, the function of the proportionality concept
appears to be the same legally, i.e., to insure that “loss of life and property must not
be out of proportion to the military advantage to be gained.” See note 105 infra

135FM 2710, supra note 101, at 19.

1%Memorandum for OASD/ISA, supra note 101.
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Although the foregoing example was exaggerated for the pur-
pose of illustrating the operation of the rule of proportionality, the
decision of what weapon is appropriate for use against a particular
target is necessarily highly subjective, and thus best evidenced by
the practices of states.2?” In light of the subjectivity of the propor-
tionality decision, writers typically havegiven its meaning a broad
construction.1%

The principle of economy of force has been accurately defined by
Professor Osgood as follows:

.. [The principle of economy of force] prescribes that in the use of armed
force as an instrument of national policy no greater force should be
employed than is necessary to achieve the objectives toward which it is
directed; or, stated in another way, the dimensions of military force should
be proportionate to the value of the objectives at stake.=?

More commonly thought of in the context of being one of the classic
principles of war,!1° the function of this principleis similar to that
of the rule of proportionality in that the two operate to limit
violence in war to that which is permissible pursuant to legitimate
military requirements.!1?

The rule of proportionality compels this result for humanitarian
reasons,!? while the principle of economy of force does so for
logistical reasons,!'? However, the principle of economy of force
may ultimately have the more significant impact in restraining
suffering and destruction in war in that this principleis sensitive to
the relationship between costs incurred by and benefits accruing to
the state developing and using the weapon.!'* In particular, the

1¥71d. See also Bettauer, U.S.LW.R,, supre note 10, at 24,
:%Ample latitude, for example, appears evident in the following descriptions of
the proportionality equation:
Whie great latitude hes been and should be permitted in nterpretmg “proportienality” in military
necessity. 5 Rets whick cause great mi!
military advartage. O'Brier, supra note 104, at 143,
Ifan actis essentisl, if the destructior. is not wartor, and the results to be gained . . . arenotgrossly

disproporhonate. M. ROYSE. AERIAL BOMBARDMENT AND THE INTERNATIONAL
REGULATION OF WARFARE 137 (1928)
Forces should refrain from m hick cause additional civilian per

sonnel without compeneating military advantage to an overwhelming degree. P. JESSUP. A
MODERN LAW OF NATIONS 216 (1852)

%R, 08G0oD, LIMITED WAR: THE CHALLENGE TO AMERICAN STRATEGY 4 (1957).

“1*Prugh, Current Initiatives to Reoffirm and Develop International
Humanitarien Law Applicable in Armed Conflicts, 8 INT'L LAWYER 262, 263 (1974)
[hereinafter cited as Prugh]

i,

1:2FM 27-10, supra note 101, at 19; Almond Letter, supra note 104, at 27-28.

5Almond Letter, supra note 104, at 28-31,

1"+Washington Post, Jan. 26, 1975, at Al, col. 6, See generally J. Burke, Inflation
Scareity, Dual Threat to Readiness, 9 ARMY (Nov, 1974).
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principle possesses utility to both restrain the needless develop-
ment of increasingly complex and costly weapons for which noreal
military requirement exists, and preclude the unnecessary expend-
iture of munitions on the battlefield.::>

Indeed, the above analysis which indicates that the principle of
military necessity in customary international law implies the com-
plementary interaction of the principles of humanity and economy
of force as well as the rule of proportionality, is consistent with the
principle of military necessity as it was first codified in General
Order No. 100. General Order No. 100 read in pertinent part:

Art, XIV. Military necessity, as understoed by moden civilized nations,
consists in the necessity of those measures which are indispensable for
securing the ends of war, and which are lawful according to themodern law
and usages of war.s

Later codifications of the principle of military necessity evidence
the operation of the complementary principles as well. The 1868
Declaration of St. Petersburg, for example, in addition to declaring
that the “only legitimate object which states should pursue in the
conduct of hostilities is to weaken the enemy’s military force,”117
also observed that this purpose would be exceeded by the “employ-
ment of arms which uselessly aggravate the sufferings of disabled

“SLetter from 8. L. A, Marshall to Dr. Joseph Sperraza, Sept. 7, 1973, on filein the
International Affairs Division of The Office of The Judge Advocate General and in
the International Law Division of The Judge Advocate General's School
[hereinafter referred to as S.L.AM, Letter]. Mr, Marshall, in commenting on the
principle of economy of force in war, stated
ateria. that contributes nothing 16 suecess:n the field1s not more to beabhorred than the
materia. that is unlikely to be of effect:ve use when war comes. Itison this. rrmund recige

st

“5Friedman, supra note 18, at 161. See also Pictet, International Humanitarian
Law, 8 INTLREV. OF THE RED CROSS 456, 466 (1966), The following excerpts providea
further exposition of the concept of military necessity as codified from the
customary international law:

Miitary pecessiay adimis of ol direct desruction of e o Hinb 9

med enemies. and of other per-

5o isincidentally thearmed zalloweof the cap
“uring of every armed enemy. and every enemy of P
danger to the captor itall tion of property, and obsi i 1
traffic travel or communisation, and of a1l withko! dmgolsuslen:rce or mennsofhfe"(nmzhunemy

nemy y satetyof
the srmy. and of s1c1 decep coes nat avo! reeking of good fauth

regarding agreements entered into uring *he war, or supposed by the modern law of war to exist. Men
who cake up arms against ane anotker in & pubi:c place o cot ceasecn that accountto be moral beings,
resgensible 1o one ancther and o God

5 for the sake of suifering

tere to extort confessions. It dose
ot admit of the use of poison in any way. o the waion devastaddor ofa disirct 1t admits of docep:
sion. but discl % pericy: and in 2 actof hostil:ty
which makes “2e return o pesce unnecessanly difficult

‘1 CN.8.G.W.R.. supra note 10, at 20.
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men or render their death inevitable,”128 Moreover, this view of
military necessity is reflected in the Hague Regulations which re-
ject the German doctrine of military necessity,!'® Kriegraison,!2®
which asserted a right in belligerents to violate the law of war
whenever the military situation, in the estimation of the ground
commander, required such violation. Rejection of the doctrine of
Kriegraison was confirmed by the decisions of the war crimes
tribunals which followed World War IL.121
2. Application of Complementary Principles to Existent Legal
Criteria Regulating Weaponry

The operation of the complementary principles of military
necessity and humanity provides the framework out of which legal
criteria regulating weaponry have evolved.!22 For example, Article
22 of the Hague Regulations, which limits the means and methods
of combat, is an embodiment of the complementary principles.123
Similarly, Article 23e of the Hague Regulations provides that “it is
especially forbidden . . . to employ arms, projectiles, or material
calculated to cause unnecessary suffering,”’2: and thus also em-
bodies the purpose of the principles of military necessity and
humanity. Accordingly, when applied to weaponry, the com-
plementary principles derivatively establish the principle that
belligerents may use any weapon not proscribed by international
law in combat, provided that incidental suffering and destruction
occasioned by such use are not excessive when measured against
the military utility of the weapon and the military necessity which
requires its use1%

atgg

:*GREENSPAN. supra note 96, at 297,

*#The German Kriegraison theory contains essentially the view that any means
and methods of war are permissible if, in the view of the military commander they
are necessary for success, notwithstanding any laws to the contrary. U.8. DEPTOF
ARMY, PAMPHLET 27-161-2, II INTERNATIONAL Law 9-10 (1962) [hereinafter cited as
DA PaM 27-161-2]

111 United States v. Wilhelm List et. al, 11 TRIALS OF WAR CRIMINALS 1253-54 (1949).

122Memorandum for OASD/ISA, supra note 101, at 2,

11d. at 1-2,

2<Hague IV, supra note 45.

*=Memorandum for OASD/ISA, supre note 101. Application of cornplementary
principles is reflected in the writings of such contemporary writers as Hall, Spaight
and Hyde:

In abroad sensei: may besaid that a belligerent has the right to employ il kinds of violence againat
the property and perscn of his enemy Y Thuait may
e said tha: prima facie ail forme of violence are permissible. Such vivlence, however, is subjert to the
justification, that it be neceseary. Neceasary viclence has therefore come to have 4 epecial meaning
which ha given rise to certain prahibiting usages. For example, acte of viclence are prohibited when it
can be established that they are wanton or that they are grosely disproportionate to the objective sought
w0 be attained
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In this regard, however, it must be remembered that the opera-
tion of the complementary principles of military necessity and
humanity inevitably allows a permissible leve! of violence.!?s That
is to say, the principle of humanity operates to the extent that the
legitimate military requirements permit.?2” Accordingly, it may be
said that the resultant permissible level of violence may fluctuate
in concert with the legitimate military requirements of the tactical
situation on the battlefield. Therefore, the degree of suffering or
destruction a particular weapon may cause cannot alone be the
legal test of a weapon’s admissibility in war.12® Rather, the ad-
missibility determination must be grounded on a finding that the
suffering or destruction caused by a particular weapon by itsusein
a given manner was plainly excessive or disproportionate to the
military advantage reasonably expected to be gained from its
use.l28

The remainder of this section will consider both existent and
proposed legal criteria to determine when suffering and destruction
caused by a weapon are excessive to the military advantage which
the user reasonably believes will accrue to him by using the
weapon. Further, the de Martens Clause, found in the Preamble to
HagueIV of 1907, will be considered, as it is relied on as a substan-

W. HaLL A TREATISE ON INTERNATIONAL Law 635 (8th ed. 1924).

ple o war Jaw is this. tha z0 engir
tory i 38 effact: The princisle resalts from the compramise of the humenitarian and
mere powerful intezest of the two. The military
5 38 will best achieve the end of war. the

J. SPAIGHT supra note 30, at 75;

The task of spec-ficaron 1e primarily a il a%egal one. calling icalopinions
whethes the blews 1o be inflicted by new [nstrumentalrise such sa thase desiged and empioyed n the
World Wer I posseas a m! gha in significance the severity axd the
266 oF tae s1%ering cased by their use azd e Lo he incldentaiy .2 by RoN-CoMbatANts

magn:z

HYDE. supra note 96, at 1814
2#See authorities cited note 96 supra.
“*Memorandum for OASDISA. supra note 107

1d,

“2¥DAJATA 197471039, 26 July 1974, on file in the International Law Division of
The Judge Advocate General's Schaol. The opinion indicates that the military ad-
vantage inuring to the benefit of the user of a weapon results upon a determination
of the military utility of a weapon. e, the weapon’s effectiveness, see Bettauer
U.8.L.W R. supranote 10, a1 23-24; and the military necessity to employ the weapon.
JAGW 196271032 {9 Feb. 1962) on file in the International Affairs Division of The
Office of the Judge Advocate General. Department of Army. and with the Inter-
national Law Division of The Judge Advocate General's School.
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tive basis for proposed modifications of the rules regulating
weaponry.!3° This is significant because it is this clause which
emphasizes the purposes sought to be advanced by the further
codification of the law of war and underlies the continuing
applicability of the principles of the law of war, the practices of
civilized people pursuant to the laws of humanity, and the dictates
of public opinion in instances not specifically addressed by the
Conventions.’3! In this sense, the primary importance of the clause
is that it negates the view that all which is not specificallly
prohibited by the law of war is lawful.132

B. EXISTENT LEGAL CRITERIA TO
REGULATE CONVENTIONAL WEAPONRY

1. Unnecessary Suffering

In accordance with the complementary principles of military
necessity and humanity, Article 23e¢ of the 1899 Hague
Regulations, as translated from the original French text,%3
declares that it is especially impermissible “to employ arms, projec-
tiles, or materials of a nature to cause superfluous injury.”3* While
the original French version of Article 23e wasnot altered by Hague
IV in 1907, the English translation wasrendered differently than it
had been in 1899. Curiously, the English translation of Article 23e
in 1907 prohibited “the employment of arms, projectiles or material
calculated to cause unnecessary suffering.”!3 No apparent reason
suggests itself for the variance in English translations. In this
regard, the United States delegate to Hague IV reported to the
Secretary of State upon completion of the Peace Conference only
that Article 23, as it relates to weaponry, prohibits “certain means
of destruction and certain actions of belligerents.”1? No reference
was made to subparagraph e of the Article.

As a result, there exists some concern that the actual legal
criterion of unnecessary suffering has not been fixed.!?” Some ex-
press the view that “superfluous injury” is the closest English

U.N.8.GWR,supranote 10, at 18, Hague IV, supra note 45, at Preamble; DA
Pam 27-1, supra note 43, at 5-6.

191Memorandum for OASD/ISA, supra note 101, at 2; IU.N.S.G.W R., supra note
10, at 19.

1327d,

13See authorities cited note 83 supra.

“3*Hague II, supra note 44, Hague Regulations, art. 23e,

3*Hague IV, supra note 45, Hague Regulations, art. 23e.

*REPORT TO SECRETARY OF STATE, supra note 68, at 103,

1¥78¢¢ 1.C.R.C.L.W.R,, supra note 10, at 7.
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translation of the original French and also the more objective
criterion to evaluate inasmuch as “injury” is more susceptible to
quantification than “suffering” per se.'?* Others contend that the
difference is of little consequence, as the criterion of “‘unnecessary
suffering” enjoys recognition in its own right as declaratory of
customary international law.?3

Additionally, the latter translation of 1907 introduces the words
“calculated to cause.” In this regard, there was consensus among
government weapons experts at the Lucerne Weapons Conference
that these words contained an element of calculation or design
which might not be present in the corresponding French words
“propre & causer.”!4 However, this is not to suggest that the ele-
ment of calculation or design contained in the English translation
limits the scope of the proscription to prohibit only those weapons
affirmatively proven to have been developed for the purpose of in-
flicting unnecessary suffering. Such a reading would appear to be
manifestly inappropriate given the purposes of the law of war
generally, and would work an emasculation of the intended pur-
pose of the prohibition. ¢! The better view of the element of calcula-
tion would appear to be that it extends the applicability of the
criterion to the weapens designer, requiring him not to develop a
weapon which would foreseeably inflict unnecessary suffering
“per se” on the battlefield.142 It, therefors, is of particular
significance to any legal review required of weaponry before em-
barking on the procurement process.

Notwithstanding these points, it is clear that the criterion of un-
necessary suffering was included in the Hague Regulations in
order to prohibit or restrict the use of weapons which inflict suffer-
ing, or injury, or damage to property unnecessary to the ac-
complishment of legitimate military requirements.!*3 In this

wId,
+*Id. These experts are of the view that since the criterion of unnecessary suffer-
ing has achieved independent status as declaratory of customary international jaw,
it would be inappropriate to attempt to remove the subjective element contained in
the word “suffering” by a substitution of the word “injury.’

+1DA MSG, supra note 3,at 2, This conclusion appears ta be supportable as there
was 1o intimation at the Lucerne Weapons Conference that the word “calculate”
kad any significance beyond the fact that it was useful as a check on weapons
designers. See note 142 infra

1 Bettauer, US.L.W R, supra note i0, at 25. Mr. Bettauer stated that “caloulace”
does have “relevance in focusing on foreseeability of the unnecessary suffering and
thus has application to the weapons designer.

++1See authorities cited note 96 supra
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regard, there was general agreement at the Lucerne Weapons Con-
ference that the correct legal test for “unnecessary suffering” re-
quires a comparison between the suffering or damage caused by the
weapon and the weapon’s anticipated military advantagel#
Specifically, if the former is excessive when compared to thelatter,
then the weapon’s use is unlawful, It is important to emphasize
here that “anticipated military advantage,” as referred to above,
contemplates an evaluation of both the military utility!45 possessed
by the weapon and the military necessity occasioning resort toits
use for legitimate military purposes.!6 Agis evident, the difficulty
which is presented by the foregoing formulation is that the criteria
used to evaluate either side of the equation are highly subjective
and susceptible of varied interpretations.

United States representatives to the Lucerne Weapons Con-
ference, for example, took the position that the legal test for
“unnecessary suffering”” was a subjective one even where univer-
sally acceptable factual data pertaining to questioned weapons
were available!4” Moreover, this difficulty was exacerbated, in the
view of these experts, by the fact that military utility could not be
determined by a mere assessment of battlefield casualties and the
medical effects of conventional weaponry,}4® Rather, the United
States view was that the “unnecessary suffering” criterion wasnot
met until the suffering inflicted clearly outweighed the military ad-
vantage reasonably seen accruing to the user of the weapon
because, in addition to battlefield casualties, other more subjective
factors had tobe considered in evaluating a weapon’s military utili-
ty. These factors, generally less susceptible of quantification, in-
cluded the following: (1) the weapon’s effectiveness to destroy or
neutralize enemy materiel; (2) its effectiveness against particular
targets; (3) its ability to interdict enemy lines of communication
and to affect morale; (4) its cost; (5) its effectiveness in providing

1. CR.C.LW.R., supranote 10, at8. There was widespread agreement among ex-
perts that in determining what injury was superfluous and what suffering was un-
necessary, one balanced the injury or suffering inflicted (humanitarian aspect)
against the military necessity for using the particular weapon (military side). See
DAJA-TA 1974/1039, supra note 128,

UsDAJA-TA 1974/1133, supra note 85. Widespread agreement existed among the
conferees at the Lucerne Weapons Conference that the principal factor to be weigh-
ed in determining whether suffering caused by a weapon is unnecessary is military
utility
+Bettauer, US.L.W.R., supranote 10, at 23; DAJA-TA 1974/1039, supra note 129,

*+Bettauer, U.S , supra note 10, at 24. Reference is made to the difficulty of
objectively quantifying such factors as a weapon’s effectiveness to destroy or

neutralize enemy materiel and availability of altemate weapons.
S8 0d,
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security for friendly troops; and (6) the availability of alternative
weapons.:4¢

Another view, in thisregard, was presénted in a paper by Colonel
David Hughes-Morgan of the United Kingdom, Colonel Hughes-
Morgan argued that as a matter of international law, the proper
legal test of “unnecessary suffering” required a determination of

whether the weapon is calculated to cause ipropre & causer} injury or
suffering greater than that required for its military purpose; and in this
regard a weapon which in practice is found inevitably to cause injury or suf-
fering disproportionate to its military ef would be held to con-
travene this prohibition.®

His test required first, a determination of the weapon’s effects in
battle; second, an evaluation of the military requirement
necessitating its use; and third, a determination that the effect of
the weapon was not disproportionate to the military necessity oc-
casioning its use.!5!

Furthermore, Colonel Hughes-Morgan argued that other factors
were relevant to the military utility determination. He noted, for ex-
ample, that the military requirement for the weapon, i.e., the nature
of the target, had to be considered.'s? An anti-tank weapon, for ex-
ample, could not be viewed as illegal because, in defeating enemy
armor, it inflicted severe suffering on the tank crew within, Similar-
ly, a rifle capable of defeating body armor or steel helmets should
not be deemed illegal as causing unnecessary suffering,
notwithstanding the fact that such a weapon inflicts severe suffer-
ing upon the unprotected individual soldier. This is true because,
while it would perhaps be ideal to supply the military commander
with a broad enough selection of weapons to enable him to match
the required amount and kind of force to each target hemight be re-
quired to engage, it simply is a physical and logistical impossibili-
ty. A soldier is limited in what he can carry, and armies are
logistically limited in the varieties of weapons available to them.!33

In contrast with this position, Swedish expertstotheConference
urged the consideration of such humanitarian factors as medical

Id.
'Colonel Sir David Hughes-Morgan, Legal Criteria for the Restriction of Use of
Categories of Conventional Weapons, at 6, paper presented the International Com-
mittee of the Red Cross Conference of Govenment Experts on the Use of Certain
Conventional Weapons in Lucerne, Switzerland in 1974, Copy on file in the Inter-
national Law Division of The Judge Advocate General's School [hereinafter
cited as Hughes-Morgan].

g

152 ]d. at 3.

1d,
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effects, degree of disability, risk of death, overburdening of medical
resources, and public opinion in determining the admissibility of
conventional weapons in warfare.13 Such factors, they contended
were more objective in that they could more readily be quantifed as
dispositive of theinfliction of suffering dispropertionateto or clear-
ly outweighing the military advantage of conventional
weapons.!5%

In the final analysis, however, the best test of which weapons
contravene the criterion of unnecessary suffering is the practices of
states.!5® Such practices may result, on the cne hand, in a new
weapon’s acceptance as legitimate in war on the basis of
widespread usage.’®” On the other hand, the practices of states in
refraining from using a particular weapon may result in the
prohibition or restriction of use of such weapon in customary inter-
national law.!3® This may cause an existing restraint in conven-
tional law or customary international law to be altered in its
application. Field Manual 27-10, for example, interprets Article 23e
of the Hague Regulations as not prohibiting “the use of explosives
contained in artillery projectiles, mines, rockets, or hand
grenades™3 notwithstanding the fact that the St. Petersburg
Declaration of 1868 prohibited, among other things, explosive pro-
jectiles below the weight of 400 grams.180

2. Indiscriminate Attack

The customary rule of international law that provides that par-
ties to armed conflict restrict their operations to legitimate military
targets!®! avoiding direct attack on civilians so far as possible,'52
and the Preamble to the 1868 Declaration of St. Petersburg!®® are
relied on for the proposition that existent international law
prohibits indiscriminate weapons.6¢

-#LORC.LW.R, supra note 10, at 7-8 I DA MSG, supra note 8, at 3-4, Swedish
proposals to adopt objective factors dispositive of unnecessary suffering, however
did not receive substantial support

¢Betrauer, U.S.LW.R,, supra note 10, at 23

156Memorandum for OASD/ISA, supra nate 101, at 56; FM 2710, supra note 101,
at 18,

“*Memorandum for OASD/ISA, supra note 101, at 56,

d

M 27-10, supra note 101, at 18,
1. Petersburg Declaration, supra note94;1UN.S.G.W R., supranote 10,at 19,
16:]T OPPENHEIM'S INTERNATIONAL LAW 346 (7th Lauterpacht ed. 1952).
te2]d,
10:8¢, Petersburg Declaration, supra note 94, at Preamble; I U.N.S.G.W.R., supra
note 10, at 19,
154Hughes-Morgan, supre note 130, at 6.
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Although this legal criterion is not clearly and unequivocally
stated in any convention or treaty in force,!%® it was generally
accepted at the Lucerne Weapons Conference as a valid legal
criterion to regulate weaponry in the existent law of war.1% Con-
siderable divergences exist as to the reach of this criterion. For ex-
ample, the principle unquestionably prohibits indiscriminate at-
tacks.'8” However, it is much more questionable whether it is
applicable both to indiscriminate attacks and to weapons which
may be regarded as “inherently indiscriminate,"1¢® as asserted in
the Swedish Weapons Study 1¢%

At the Lucerne Weapons Conference, the United States argued
that it was not the destruction of civilian objects or injury and suf-
fering inflicted on civilians incident to legitimate attacks on
military targets alone which constituted the proper test of in-
discriminateness. Rather, the United States view was that, in addi-
tion to the aforementioned, it was the extent to which theincidental
suffering or damage was reasonably foreseeable and dispropor-
tionate to the military advantage thought to be gained.!™ Having
taken this position the United States then asserted that because of
the subjective nature of factors which might bear on the propor-
tionality equation, the legal test of indiscriminate attack was met
only when “the risk of civilian loss [was] clearly disproportionate
to the military advantage anticipated.”*"™

A weapon, therefore, becomes unlawful pursvant tothis criterion
when the military advantage accruing to its user as a result of at-
tacks on military targets is exceeded by incidental harm to

“LCR.CLWR. supra note 10, at 9. The consensus thus achieved is theresult of
a widespread recognition that Article 25, Hague Regulations is declaratory of the
general principle of customary international law that the bombardment of un-
defended places is forbidden. Hague IV, supra note 45, Hague Regulations, art, 25.

155]d.

1=71d.; Bettaner, U.8 L.W R., supra note 10, at 23.

15¢1d. In this regard, disagreement among the experts existed as to whether this
criterion had achieved the status of customary international law. Most agreed that
it would be extremely difficult to apply because all weapons can be used in-
discriminately. Further, except for the weapon purposely designed to beincapable of
selective use, all conventional weapons could be used in such a manner as to insure
that no civilians would be hit. Colonel (Sir) David Hughes-Morgan offered a generic
prohibition of “inherently indiscriminate” weapons. It would have prohibited “the
use of any weapon which cannot be accurately directed against military targets.”

WEAPONS STUDY, supre note 4, at 111

‘Bettauer, U.8.L.W.R,, supra note 10, at 25-26,

i Id. at 26; see DAJA-TA 197471039, supra note 129, at 3. In this opinion of The
Judge Advocate General the test is stated as being “whether the suffering and
destruction caused by the weapon or by its employment in a particular fashion is
needless, superfluous, or plainly disproportionate to the military advantage
reasonably expected from the use of the weapon.” (emphasis added)
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civilians in their persons and their property.17 Destruction of non-
military targets incidental to attacks on military targets aloneis
not sufficient to render a weapon illegal, because such a rulewould
not enable the accomplishment of legitimate military re
quirements. Thus, the likelihood of incidental destruction of non-
military targets and injury to noncombatants pursuant to the
employment of a particular weapon, not prohibited by inter-
national law, must be balanced against the significance of the
military advantage sought and the necessity for using a particular
weapon to accomplish a permissible military purpose.

C. PROPOSED LEGAL CRITERIA
TO REGULATE WEAPONRY

1, Treachery or Perfidy

Article 23b of the Hague Regulations provides that “itis especial-
ly forbidden to kill or wound treacherously individuals belonging
to the hostile nation or army.””® This criterion was suggested in
the Swedish Weapons Study as a means of prohibiting weapons
deemed to be indiscriminate in their effect, as for example, land
mines and ambush weapons, which are target activated.1™

However, weapons experts at the Lucerne Weapons Conference
were divided on the question of whether treachery or perfidy should
be given status as a legal criterion governing the legitimacy of con-
ventional weaponry.!” Experts taking the view that treachery or
perfidy should have status as an additional criterion regulating
weaponry favored substituting the term “perfidy” for
“treacherousness,” as “perfidy” is a concept being developed in
conjunction with the Draft Additional Protocols to the Geneva
Conventions of 1949.17

Australian experts offered the following as a working definition
of a perfidiously used weapon. Their proposal provided that “(1) the
use of any weapon in such a way that it places the intended victim
under a moral, juridical, or humanitarian obligation to act in such
a way as to endanger his safety, is perfidious.”'’” However, this

12Memorandum from QOASD/ISA, supra note 101, a

17Hague IV, supra note 45, Hague Regulations, art. zab IUNS.GWR., supra
note 4, at 19.
7 ‘S\'«EDISH WEAPO\S STUDY, supra note 4, at 111.
17 ’}dC R.CLW.R, supra note 10, at 10, See discussion at note 13 supra.

1"Dep’t of Army Message RUEKJCS/8377, 161420Z Oct. 74, at 3, copy on filein

the International Affairs Division of the Office of The Judge Advocate General,
Department of Army [hereinafter referred to as II DA MSG.]
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definition was not generally accepted. Mr. Jean Pictet, President of
the Conference, proposed that the Conference’s final report in-
dicate that some degree of consensus had been achieved to forbid
(1) the use of explosives deemed to be perfidious in nature, such as
toys and objects used typically in everyday life, and (2) booby traps
which, in the circumstances they are employed, present a real
danger to the civilian population.1’® This, however, did not receive
support and was withdrawn.!™®

In contrast, the United States expert adopted a more traditional
position!®® and asserted that the prohibition against treachery
referred essentially to treacherous or perfidious conduct and was
not relevant to the legality of particular weapons per se under inter-
national law.!®1 In view of the action the Conference ultimately
took with respect to treachery as indicated above, it may be con-
cluded that treachery is presently deemed to be an inappropriate
criterion to regulate weaponry.

2. Public Opinion and the Laws of Humanity

As has previously been indicated, the purpose of the de Martens
Clause was to insure that no nation would regard that which was
not specifically forbidden by the laws of war as implicitly legal.:$2
This was regarded as a further humanitarian check on the excesses
of war.

Experts at the Lucerne Weapons Conference, in an effort to
develop new legal criteria regulating weaponry, seized upon that
portion of the de Martens Clause which provides that “inhabitants
and belligerents remain under. . .thegovernance of the principles
of the law of nations, . . . established among civilized peoples, . . .
the laws of humanity, and . . . the dictates of the public con-
science,”'®® and proposed that public opinion and the laws of
humanity be adopted as a new legal criterion.

Ifadopted, the new legal criterion of public opinion would operate

vsfg
1erg.
15t Typical of the traditional view of treachery in war are Professor Lauterpacht’s

comments:

{Aricie 28b of the Hague Regulations] . . pronibuis any treatherous way o killing and wounding of
combatants. Accordingly. no assassin must be hirsd; and no sssassination of sombstants be cor
mitted, & price may not be put on the head of ax;
2o treacherous tequest fot quarter must be made, no raackeroas symiation of sicknees of wounds s
permatted.

11 OPPENHEIM'S INTERNATIONAL LAW 341 (7th Lauterpacht ed. 1952).
141Bettauer, U.S L.W.R,, supre note 10, at 25. See discussion at note 13 supra.
1#2I.C.R.C L.W.R,, supra note 10, at 10,
1:35Hague IV, supra note 45, at Preamble.

124



1976] LEGITIMACY OF CONVENTIONAL WEAPONRY

to deny the admissibility in war of weapons thought to be contrary
to the principle of humanity as conceived by the general public.:8
However, a wide divergence of opinion emerged as to thefeasibility
of adopting this criterion as a means of regulating weaponry, The
narrower view taken of the proposal was that a weapon’s ad-
missibility in warfare could not be denied on the basis of public
opinion, until it was affirmitively established that the influence of
public opinion had resulted in the introduction of a new principle of
customary international law denying thelegitimacy of a particular
weapon in war.!83

On the other hand, the broader view would require only a show-
ing of a strong demand for the proscription of a particular weapon
evidenced by public opinion in order to prohibit the use of a given
weapon pursuant to this criterion.!8¢ Specific tests offered to iden-
tify a weapon as violative of the criterion of public opinion were
“ecological damage”!5” and “abhorrent nature of the weapon.”188
Evidently these were proposed to restrain or prohibit certain
weapons thought to be most notorious in their effects, such as
napalm.!8?

The fundamental difficulty with accepting the public opinion
criterion is that it is more appropriate as a political consideration
than as an independent legal criterion regulating weaponry. Its
lack of utility as a legal criterion to prohibit weaponry is best il-
lustrated by its failure to recognize the basic nature of inter-
national armed conflict—fundamentally opposed interests locked
in conflict on the battlefield . *

Specifically, it fails to recognize that a state that has made the
serious decision to resort to war in firtherance of its foreign policy
is unlikely to refrain from using its most effective weapons to ac-
complish its purposes despite world public opinion inevitably unit-
ed against it. Such opinion simply becomes immaterial. Similarly,
public opinion obviously would be ineffectual to cause an attacked
state to defend against such an attack with anything less than its
own most effective weapons, In particular, the only public opinion
that countsin such a situation is that existent in the attacked state.

+ICRCLW.R, supra note 10, at 10.
sogd

w51g.
:#1d, at 11, This criterion contemplates the prohibition of weapons whose use
sould do irreparable damage to the environment
g

ey

i59The remarks of Rubin in Proceedings of the American Society of International
Law, 67 AM. J, INT'L L. 165 (1973),
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The criterion of the laws of humanity, as well as that of public
opinion, has been relied on to prohibit weapons deemed to be
“abhorrent in their nature.”1%! An evaluation of the feasibility of a
rule based on the laws of humanity as a method of reducing the
evils of war necessitates a determination of whether such a
criterion would not impermissibly restrain the legitimate conduct
of war pursuant to the principle of military necessity. Un-
questionably, the principle of humanity operates in the existent
rules regulating weaponry to limit the level of violence in war to
that which is absolutely necessary to the accomplishment of the
military purpose; however, it remains to be seen whether the princi-
ple of humanity can successfully be made dominant to that of
military necessity and retain its effectiveness as a legal criterion
regulating weaponry. In effect, utilizing a legal criterion stressing
the primacy of the laws of humanity would appear to work this
result.

IV. A COMPARISON OF THE ADEQUACY
OF EXISTENT AND PROPOSED
CRITERIA TO REGULATE CONVENTIONAL
WEAPONRY

These apparently simple and straight forward
humanitarian objectives, however, are very difficult to ob-
tain. They cannot be achieved by drafting protocols that
will not stand up to the test of the battlefield, they cannot
derive from conuventions that few nations will sign, fewer
ratify, and fewer still adhere to.192

A. GENERAL

This section seeks to ascertain the impact and adequacy of
proposed legal criteria as tests establishing the permissibility of
specific modern conventional weapons which have been challeng-
ed as causing unnecessary suffering or having indiscriminate
effects. In particular, the legality of the fire bomb 1 the M.16A1

BILCR.CLW.R., supra note 10, at 11
12:Prugh, supra note 110, at 263
#The fire bomb is described as below:

[Fire bombe] are usually thinwslled metal contairers £lled with t]
uebie materis. using 3 whir 1. Thev are generally inexpenaive and some models
navetzeadvasl Theing fleld-assembled. Waen 18 breax open onimpact. the fill agentie
ignited and scattered 2 globules over a larget avea These munitions are delvered by ground-support
aircraf: and are des:gned for use against readily combust:ole “argets or as direc: caeuslty agents.

kened gasoline or cther flam
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rifle,!9%¢ cluster bomb units,?5 and scatterable mines,!% represent-
ing the major conventional weapons catergories currently being
challenged,’®” will be tested for legality pursuant to existent and
proposed legal criteria. This approach is taken because a
meaningful comparison of existent and proposed criteria to
regulate weaponry may best be obtained by applying such criteria
to those particular conventional weapons criticized as most in-
humane. Further, the results obtained through analysis of par-

M. Mikulak, Statement in U.S. DEP'T OF STATE, REPORT OF THE UNITED STATES
DELEGATION TO THE CONFERENCE OF GOVERNMENT EXPERTS ON WEAPONS THAT May
CAUSE UNNECESSARY SUFFERING OR HAVE INDISCRIMINATE EFFECTS 28 (G. Aldrich,
Chmn. 1974), copy on file in the International Law Division of The Judge Advocate

General’s School (hereinafter cited as I Mikulak, .LWRI
15¢The M-16 is described as below:
The M-15 rifle is the U 8. Army's Primarily the
M-1§ e used in conjunction with other weapons Anyd-

fielesa effective than the M-16 would not be sufficient to carry outics designed mission. A wespor more
complex than this rifle is neither economical nor practicsl to iasue to every soldier. There ia no current
US. repiacement plarned for the M-16.
Staples. Military Utility of Small Calibre Weapons, in U.8. DEPTOF STATE, REPORT
OF THE UNTTED STATES DELEGATIONTO THE CONFERENCE OF GOVERNMENT EXPERTS ON
WEAPONS THAT MAY CAUSE UNNECESSARY SUFFERING OR HAVE INDISCRIMINATE
EFFECTs 77-78 (G. Aldrich, Chmn. 1974), copy on filein the International Law Divi-
sion of The Judge Advocate General's School [hereinafter cited as I Staples,
USLWRJ]

195 Cluster bomb units are described as below:
In weapona where maximum fragmencation s the desired effect. caaing are designed to produce 8

uni‘orm fragment size. Cluster bombs may frequently contain fragments of a predstermined size and
'y functioning fuses, to maximize effects on either

werght or units of submanitions with indeperden
material or personnel targets,

The submunitions employed are ablized o achievealarger are of coveragot theespenseaf a7aduc
ed payloac
unit, At 2 preestablished point in the fight trajeceory, Lhzv\e&pon acm\a(nmepen me contamer and
deploy the submunitions. These disperse. individually, arm and continue to the target. Other types of
dispenser weapoms require a shallow dive ot level delivery and the pattern will always impact slong the
aizeraft line of flight. The direction of fragment profection 13 determined by the shape of the casing, the
location of the fue, fuse function delay. y of the bomb, end of theim-
prct point. The iniual velocity of fragments is thebomb.
plosve and the weight tharge
is decrezsed by air

Vaught, Intervention on Fragmentation Munitions, in U.S, DEPT OF STATE, REPORT
OF THE UNITED STATES DELEGATION TO THE CONFERENCE OF GOVERNMENT EXPERTSON
WEAP THAT May CAUSE UNNECESSARY SUFFERING OR HAVE INDISCRIMINATE
EFFECTS 107 (G. Aldrich, Chmn. 1974), copy on filein International Law Division of
The Judge Advocate General's School [hereinafter cited asIVaught, US.L.W.R.].
1988catterable mines are described as below:
(S)eatcerable mines. . . . serve much ths

functions as empiaced mines. but with the ad:
ditional utility that follows Srom the rapidity witk which they can be deployed . . . .[They can] beused
otfensively by providing flank security for advancing forces or securing newly-gained positions from
counter-attack
ICR.CLW.R, supra note 10, at 66
13°8ee authorities cited notes 6, 7, 8 & 9 supra.
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ticular weapons will be generally applicable to other weapons
within the weapons categories represented.

B. LEGALITY OF SPECIFIC
CONVENTIONAL WEAPONS

As was indicated in the preceding section, the proportionality
equation representing humanitarian concerns for disproportionate
suffering and destruction on the one hand, and the legitimate
claims of military necessity, on the other, is of critical significance
in evaluating the legitimacy of conventional weaponry, whether by
existent or proposed legal criteria. Significantly, in thisregard, the
existent law of war permits belligerents to use whatever weapons
they choose, provided that they are not forbidden by thelaw of war
and do not violate the proportionality equation as it operates in ex-
istent legal criteria.!?® That is to say, the proportionality equation
is not violated unless it is shown that the suffering and destruction
resulting from the use of the weapon are plainly excessive when
balanced against themilitary advantageaccruing totheuser of the
weapon, 1%

However, proposed legal criteria, whether they merely be new
quanitifiers for triggering existent legal criteria?“or new legal
criteria in their own right,2°! appear to be directed at altering the
traditional operation of the proportionality equation as described
above. Therefore, the following analyses of controversial cunven-
tional weapons will attempt to determine the effect this alteration
will have on the operation of the proportionality equation.

1. The Fire Bomb (Incendiary Weaponsj?°?
a. The Controversy

The use of napalm has been roundly attacked as causing un-
necessary suffering or having indiscriminate effects.?® The United
Nations Secretary General Napalm Report, for example, declared
that napalm was one of the most lethal weaponsin existence today,

13 Authorities cited notes 125 & 129 supra

=1

% These include such factors as medical effects, degree of disability, risk of death,
overburdening of medical resources. Authorities cited note 12 supra; I DA MSG,
supra note 3, at 34

2Specifically, this includes the criteria of treachery or perfidy, public opinion.
and the laws of humanity, LCR.C.L.W.R., supra note 10. at 10-12.

+2A description of the fire bomb is at note 193 supra.

#53WEDISH WEAPONS STUDY. supra note 4, ar 116;1.C R.C. WEAPONS REPORT, supra
note 8, at51;N Y. Times, Oct. 18,1972at2,col. 1;N Y. Times, Aug. 23, 1973, at 37, col
5
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but did so on the basis of an undocumented personal communica-
tion which alleged that one-third of napalm’s victims die within 24
hours after contact.??* Napalm was, in short, an all or nothing
weapon.20

Those who would have its use prohibited in armed conflict as
violative of the legal criterion of “unnecessary suffering,” rely on
such factors as the severe nature of the burn wounds inflicted, the
degree of pain and suffering which victims of war wounds must en-
dure, and the burden on medical resources which is incident to the
prolonged and complicated medical treatment which must be
rendered.2°6 Proponents of this view, in addition, seek to devalue
the military utility of the use of napalm, suggesting the substitu-
tion of alternative weapons as an appropriate solution.??” On the
other hand, those who would not have its use banned generally
regard the foregoing proposed legal criteria as factually unsup-
ported.2

Proponents of the view that napalm is indiscriminate cite the
large scale use of incendiaries in the Second World War as il-
lustrative of indiscriminate usage in the past.2’® Further, they urge
that even if the user of napalm intends it to atfect only the target
against which it is delivered, its secondary effect may well be in-
discriminate “due to the self-propagation character of fire.”210
Those who are of the contrary persuasion deny that napalm is in-
discriminate in its nature or in its use and dismiss World War Ilin-
cendiary air raids as descriptive only of an obsolete method of war-
fare.2! Secondary spread of fire does not always occur; rather, its
occurrence varies with the nature of the target,2:2

Finally, others assert that napalm should be prohibited as hav-
ing poisonous or asphyxiating effects.?!3 However, this view is dis-

N.8.G. NaPALM REPORT, supra note 2, at 33

weld,

¢, C.R.C.L.W.R,, supra note 10, at 26-29,

w74, at 24 Za 30. For example, some experts suggested the appropriateness of

new weapons as sub, for the fire bomb provided theincreased
cost could be justified on the basis of increased effectiveness.
2314,

231d. at 31; U.N.8.G. NAPALM REPORT, supra note 2, at 41-43,

%0 N ,5.G. NAPALM REPORT, supra note 2, at 20-25,

21Mikulak, Statement, in U.S. DEP'T OF STATE, REPORT OF THE UNITED STATES
DELEGATION TO THE CONFERENCE OF GOVERNMENT EXPERTS ON WEAPONS THAT May
CaUSE UNNECESSARY SUFFERING OR HAVE INDISCRIMINATE EFFECTS 45 (G. Aldrich,
Chmn. 1874), copy on file in the International Law Division of The Judge Advocate
General’s School [hereinafter cited as IT Mikulak]

#2]d, at 44; LCR.C.LW.R, supra note 10, at 31,

#3U.N.S.G. NaPALM REPORT, supra note 2, at 25; . C.R.C.L.W.R., supra note 10, at
32
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puted as being supported by erroneous medical data 2!4 Still others
rely on the de Martens Clause and allege that napalm should be
banned as offensive to the “public conscience,” as a weapon
abhorrently cruel in nature.?'> Contrary to this, some insist that
public opinion is principally a political factor and is without in-
dependent status as a legal criterion regulating weaponry.21¢

b. Legality of the Fire Bomb

In general, the position of the United States is dispositive of the
view taken by those who would maintain that the suffering and
destruction incident to the use of the fire bomb are not excessive
when weighed against themilitary advantagewhich accruestothe
user. Fundamental to this position is a determination that the fire
bomb has military utility necessitating its use against a particular
target.

In the view of the United States, for example, the fire bomb
possesses military utility against such targets as “exposed military
personnel, field fortifications, parked aireraft, motor transport

DEPT 0¥ STATE. REPORT OF THE UNITED STATES
SLEGATION TO THE CONFERENCE OF GOVERNMENT EXPERTS ON WEAPONS THAT May
CaUse UNNECESSARY SUFFERING OR HAVE INDISCRIMINATE EFFECTS 39 (G. Aldrich,
Chmn. 19741, copy on file in the International Law Division of The Judge Advocate
General’s School (hereinafter cited as Pruitt, U.S.L.W R.). Dr. Pruitt notes that
“[t]he statements about the biochemical characteristics of carbon monoxide are cer-
tainly true but the [U.N.8.G, NaPALM REPORT paragraph 117]includes no measure-
ment of carbon monoxide or carboxyhemoglobin levels in any patient with napalm
injuries suggesting that this comment is unfounded speculation.”
@ LC.R.CLWR., supra note 10, at 11
#Id. at 31; authorities cited notes 157-190 supra
aught, Statement by United States Expert on Military Utility of Incendiary
Weapons, in U.S. DEP'T OF STATE. REPORT OF THE UNITED STATES DELEGATIONTO THE
CONFERENCE OF GOVERNMENT EXPERTS ON WEAPONS THAT May CAUSE UNNECESSARY
SUFFERING OR HAVE INDISCRIMINATE EFFECTS 36 (G. Aldrich, Chmn. 1974), copy on
file in the International Law Division of The Judge Advocate General’s School Mr,
Vaught cummems
Technically. T consider flame weapons are effecrive weapons ic empicy againat pil boxes, bunkers,
covered foskales, fovifications with smal gun ports, and snemy personc, concealed within heavy
vegetetion open parts. haiches, 37 engine sirak vehice
1 Fame wenpons wci.d necessizats the emp-oyment of exs ffective
weaparie such 26 smal. arme. demol and grenades. Greater rehance oz, small arms and other
weapons carries nu adéed risk of greater exposare to the individual soldier since he must gain closer
th Limited sugport car. be prov:dec by articlery and air delivered high exploaive
station munitiors Hewever, th + problem to one's own forces engag
od In close combat. Under the circumstarces, when high exlosive fragmencation sespons are teed.
v ow forces ate required to pull
offens:ve engagement, or losing v
e peveoologica. advammapen famed oy he smple
tsjor advantage iv itz uas

@iPruitt, Intervention, in U

engagemont Finally
oo o ame wesmons sonat 2 diasourcen 2 &
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vehicles, ammunition or supply depots in the open, stationary ar-
mored vehicles or unbuttoned tanks, unhardened radar and com-
munications facilities, wooden rolling stock, and warehouses of
combustible construction.”?!® Nevertheless, the United States at
the same time concedes that there are alternative weapons which
possess this utility, Such alternative weapons include explosives,
and fragmentation or cluster munitions. However, the United
States insists that no substitute exists for the fire bomb against
targets in close proximity to friendly troops. In such a situation the
use of alternative weapons would be too risky 21®

In this regard, the legality of the use of napalm and other incen-
diaries against targets requiring their use was recently reasserted
in an opinion of The Judge Advocate General of the United States
Army.?? Relying on the principle that “belligerents may employ
any means and methods of combat, not prohibited by international
law, so long as the suffering and destruction resulting from their
use is not excessive when weighed against the military utility of
those means and the military necessity for their employment,”22!
the opinion noted that “thekey issue was whether the suffering and
destruction caused by the weapon or by its employment in a par-
ticular fashion was needless, superfluous or plainly dispropor-
tionate to the military advantages reasonably expected from the
use of the weapon,”222

Two things are at once evident from this opinion. First, the
“military advantage’??® side of the proportionality equation
represents an evaluation of the military utility a weapon is thought
to possess and the military necessity occasioning its use. The
military advantage determination therefore entails more than a
determination that mere benefit will accrue to the user of the
weapon 2

@311 Mikulak, US.L.W.R, supra note 211, at 44.

23] Mikulak, U.S.L,W.R., supra note 193, at 30. See also authorities cited notes 228-
230 infra.

2DAJA-IA 1974/1039, supre note 129. Contra, II OPPENHEIM'S INTERNATIONAL
Law 520 (7th Lauterpacht ed. 1952)

22:DAJA-IA 1974/1039, supra note 129,

an]g

w3fg

2Paust, Weapons Regulations, Military Necessity and Legal Standards: Are
Contemporary Department of Defense “Practices” Inconsistent with Legal Norms,
4 DENVERJ, INT'L L. & PoL. 229, 231-32 (1974).The author expressed concern that
DOD had shifted to a mere military benefit test or Kriegraison theory of military
necessity by using the words “military advantage” inuring to the benefit of the user
of a weapon to establish the admissibility of the weapon in war. It is clear that no
such shift has occurred. Military advantage may be said to equate to a determina-
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Secondly, it is clear that the United States is of the view that the
military advantage accruing to the user of napalm clearly out-
weighs any concern that the suffering and destruction caused by
the weapon's use might be needless, superfluous, or plainly dis-
proportionate. Hence, the weapon’s use is regarded as lawful 22

It is notable, however, that the United States, while thus in-
sisting on the legality of use of the fire bomb and otherincendiaries,
effectively imposes a higher legal standard on their usethan it does
as to other conventional weapons. American military law requires
the commander desiring to employ it to determine first, that itsuse
will not cause unnecessary suffering, and second, thathisintended
target requires its use.?2¢ With other conventional weaponsthein-
dividual soldier or his commander is only required to determine
that the suffering and destruction resulting from the weapon's use
will not be disproportionate to the military necessity requiring him
to use it.227

Additionally, the fire bomb would appear not to be violative of
the existent legal criterion prohibiting weapons having in-
discriminate effects, In this regard, as indicated above, American
military law is more restrictive on the use of fire weapons than on
other conventional weapons in combat. Also, available factual
data suggest that the air delivery of the fire bomb on the target can
be accomplished with extreme accuracy in close air support of
troops on the ground.2?®

For example, fire bombs in this role are generally dropped from
an altitude of 50-350 feet when the attack aircraft is not further
than 1,000 feet from the target.??® Delivery accuracy under typical
conditions is said to be within 100 feet with an area of effectiveness,
elliptical in shape, approximately 120 meters long and 25 meters
wide,?% Alternative weapons are indicated as having substanially
larger maximum effective areas, thus tending to disprove the con-
tention that the fire bomb is a weapon with an unusually large area
of effectiveness with attendant indiscriminate effects against
civilians and civilian property.23!

tion of the weapon’s military utility and the military necessity requiring its use,
Authorities cited note 129 supra
22! DAJA-IA 19741039, supra note 129; see Bettauer, U S L.W.R, supra note 10, at

28,
22¢DAJA-TA 197471039, supra note 129, at 5; FM 27-10, supra note 101, at 18,
g,

#24] Mikulak, U8 L.W.R,, supra note 211, at 46-47

5]d, at 47

21074

“Reed, Statement, in U.S. DEP'TOF STATE. REPORTOF THE UNITED STATES DELEGA
TION TO THE CONFERENCE OF GOVERNMENT EXPERTS ON WEAPOXNS THAT May CAUSE

132



1976} LEGITIMACY OF CONVENTIONAL WEAPONRY

An analysis of the fire bomb’s admissibility in combat using the
proposed factors suggested as determinative of the unnecessary
suffering criterion would undoubtedly compel a contrary result.
Consideration of factors which attempt to quantify unnecessary
suffering, such as mortality rates, the painfulness and severity of
wounds, the increased burden on medical resources or theincidence
of permanent disfigurement or damage, if accepted as factually cor-
rect and adopted, would unnaturally affect the operation of the
complementary principles of military necessity and humanity
within the unnecessary suffering criterion. The result, it is sub-
mitted, would be to work a reversal of the relationship between the
complementary principles, rendering that of humanity dominant.
Applied to the operation of the proportionality equation, this would
compel a determination that the weapon is inadmissible in war.

For example, if the medical data relating to napalm’s capacity to
poison or asphyxiate 22 were accepted as valid, then napalm’s use
by definition would be unlawful. Accordingly, it is of the utmostim-
portance that there be general agreement as to the effects of a
weapon's use, Otherwise there can never be agreement with respect
to its admissibility.

In contrast, however, it is likely that the fire bomb could with-
stand a legal analysis applying the proposed criterion prohibiting
weapons which are deemed to be inherently indiscriminatein their
effects. The discussion of the accuracy of the air delivery system
and the nonavailability of suitable alternative weapons is again
germane,23?

A legal analysis applying such proposed legal criteria as the
“public conscience” and the “laws of humanity” found in the de
Martens Clause would again operate to reverse the role of the prin-
ciple of humanity over that of military necessity with the conse-
quent result of rendering the weapon illegal pursuant to the
resulting modified rule of proportionality.

Therefore, it is readily apparent that the proposed legal criteria,
save that which would prohibit weapons having “inherently in-
discriminate” effects, would almost certainly render the fire bomb
inadmissible in combat although it is deemed permissible under
the existent legal criteria of the law of war,

UNNECESSARY SUFFERING OR HAVE INDISCRIMINATE EFFECTS 5455 (G. Aldrich,
Chmn. 1974), copy on file in the International Law Division of The Judge Advacate
General’s School

“Pruitt, US.LW.R,, supra note 214, at 41.

52 Authorities cited notes 228-30 supra.
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2. M-16A1 Rifle (Small Calibre, High Velocity Ammunition)?*
a. The Controversy

The legality of the use in armed conflict of small calibre, high
velocity projectiles, such as the 5.56 mm bullet fired by the M-16A1
rifle, is challenged as being in violation of the 1899 Declaration on
Expanding Bullets?35 and the prohibition against weapons which
cause unnecessary suffering.2?¢ For example, the ICRC Weapons
Report concluded that small calibre, high velocity projectiles when
fired at 800m/sec result in wounds which resemble in kind and
effect the wounds inflicted by dum-dum bullets on impact with the
human body.23"

Inasmuch as small calibre, high velocity ammunition is fired
from point weapons, itisnot challenged asbeing indiscriminate.23®
However, it has been challenged as causing unnecessary suffering
on the basis that such ammunition exceeds factors proposed as
benchmark quantifications of unnecessary suffering. These fac-
tors include a projectile muzzle velocity in excess of 800m/sec,23? ef-

244 description of the M-16A1 rifle is at note 194 supra.
23] AM. J. INT'L L. 155 (Supp. 1807)
Paust, supre note 224,
#7L.C.R.C. WEAPONS REPORT. supra note 3, at 49. The Report's conclusion as to
small calibre, high veloeity ammunition stated:

26 In recent yesrs, comain military requirerents, notoly 2ot ighier, more convenient persona;
weapons for the individua] soldier have led to of
at considerabiy greater velocity than kutherto. Wounde from profectles that strxe the body at more

*har, about 800m. sec differ ¥
Because of the tendency of high y pro] tcrumble ard ‘o the bods, ard 10
set up sspecially intenss 3 s tney E 1

of dumdum bal'ets

Id

2 LOR.C.L.W.R, supra note 10, at 44, There was general agreement among ex-
perts that only the criterion of unnecessary suffering was material to weapons
which fire small calibre, high veloeity ammunition, as such weapons are designed
for use against point targets.

#LC.R.C, WEAPONS REPORT supra note 3, at 33-49. The Report concluded that
small calibre. high velocity projectiles ii.e., those with striking velocities which ex-
ceed 300m. sec) cause dum-dum bullet effects because of phenomena which included
high “efficiency of energy deposit,” projectile tumbling, break up and cavitation
effects produced by such projectiles. Contra, [ Capes, Small Calibre Projectiles, in
TU.S. DEPTOF STATZ, REPORT OF THE UNITED STATES DELEGATION TO THE CONFERENCE
OF GOVERNMENT EXPERTS ON WEAPONS THAT May Cal CESSARY SUFFERINGOR
HAVE INDISCRIMINATE EFFECTS 61 (G, Aldrich, Chmn. 1874), copy on filein the Inter-
national Law Division of The Judge Advocate General's School [hereinafter cited as
I Copes, USLWR.]
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ficiency of energy deposit,?* projectile tumnbling,*! bullet break up
and cavitation effects produced by such projectiles,2*2 and difficul-
ty of treatment due to medical inexperience in treating such
wounds in peacetime.?3

b. Legality of the M-16Al1 Rifle (M-16)
Of fundamental importance to an analysis of this weapon pur-
suant to traditional norms regulating weaponry in war is an

evaluation of its military utility. It is noteworthy that the military
utility of the M-16 was unquestioned by all confereestothe Lucerne

20L.C.R.C, WEAPONS REPORT, supra note 10, at 44. The Report concluded that the
efficiency of energy deposit for any projectile resulted from the percentage of its
available kinetic energy which it transfers to the target on impact and described ef-
fieiency of energy deposit:

93. It is instructive to consider the case of two bullets that have the same kinetic energy bus different
cabibres, The builet of the smaller calibre hae the smeller w sight. 30 that if ita kinetic energy is to equal
that of the larger be projected at a hig] forit is proportional to
the product of it weight and the square of its velocity. However, the velocity of the emaller bullet will
deciine more rapidly as it proceeds along 115 trajectary so that. even if the initial kinetic energy of the
smaller bullet is equal to that of the larger one, thie equality will not be maintained, and its energy will
fall below that of the larger bulet. If, therefore, the user wishes to secure the advantages of lighter sm-
munition and ighter weapons, he must endow the lighter builets with a greater initial velocity (though

the conseguence of the square law zelating and kinetic hi tbe
very lazge). Tk locity tend; the severity by
the ligater bullecs.

.

24t1d. at 40, 44, The Report concluded that one of the principal reasons which caus-
ed pointed projectiles to tumble end over end upon impact was projectile velocity, ..,
the greater the velocity, the more pronounced the tumbling effect becomes. Ad-
ditionally, the Report concluded that tumbling is caused by a projectile which has
not been properly stablized by barrel rifling.

221q. at 46. The Report concluded that bullet break up and cavitation effects oc-
curred as to projectiles which strike with velocities in excess of 800m/sec, but not
below 800m/sec. In this regard the Report provided:

101, The wound caused by a low velocity projectile in human cissue is localized. As in the caseof a knife
wound, it is only the tissue in. direct contact with the projectile which is affected. Little energy is
transferred to tissues in the vicimty and the wound practically speaking is localized.

202. The situation is very different when a high velocity projectile etrixea tiseue. A temporary cavity is
formed behind the proectile because the tisaue ia thrown out at high speed radically from the projectile
by tae hydrodynamic shock wave, The force with which the tissue is slung apart depands on the energy
the projectile imparts as it passes along its path. The temporary cavity reachee it maximum size about
o mitiseconds afcer the sirike, and pulsaces with declining amplitudo,soon shrinking 1o o smaller

Thia
can damage blood vessels and nerves whlcﬂ are at & considerable distance from the path of the projec:
tile. Even bones at some distance can be fractured. The shock waves sent out as the cavity pulsates are
not 0 atrong, but may cause some increase of the damage. The high radial force to which the tisaue is
subjected when the temporary formed fs themain by high veloci-
y projectiles.
Id.
214, at 48. The Report concludes that because high velocity wounds rarely oceur
in peacetime, most surgeons are unfamiliar with the specific treatment that should
be rendered, resulting in prolonged healing periods and & high risk of death
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Conference.?* In this regard, the military utility of the M-16 was
best described by the United States. Specifically, the M-16 was,
first, effective at ranges of less than 400-450 meters, the range
within which United States experiences in World War II and Korea
had indicated that small arms engagements would occur. Second-
ly, use of the weapon was described as permitting the heavily
burdened soldier to maintain the same degree of firepower at a
reduced weight.??® And finally, the M-16 allowed every soldier to
have an automatic fire capability whenever the situation required
it, while the weapon’s lighter ammunition facilitated battlefield
resupply in greater quantities, enabling the resupply of field units
for longer periods of time.?*®

In addition, the United States presentation indicated thatthe M-
16 possessed less “stopping power”?!" than the M-14 but, at the
same time, was more accurate due to the reduction in recoil stem-
ming from the smaller projectile fired. 2¢5 Both the M-16A1 and the
AK-47 rifles were judged far more effective than the M-14 in terms
of expected casualties per combat load. In general, they produced
two times the number of combat casualties that could be produced
by the M-14.24% Thus, on one side of the proportionality equation,
there is clear evidence of military utility in the M-16 rifle, resulting
in an increased degree of military advantage accruing toits user.

Furthermore, as indicated earlier, the M-16 cannot be challenged
on grounds that itis inherently indiscriminate.25° The M-16, like all
rifles, is designed for point targets, and as the discussion of its
military utility above indicates, it is even more accurate than its
military predecessors.

Difficulty does arise, however, in assessing its legal status as a
weapon deemed to cause “unnecessary suffering’’ or to produce a
“dum-dum bullet effect.” In general, this is true because of a lack of
conclusive evidence as to the effect of the M-16’s 5.56 mm projectile
on impact with human tissue. For example, the 800m/sec “high
and low”2! velocity effects criterion which was suggested in the

*4LCR.CLW.R, supra note 10, at 45

*°1 Staples, USLW.R., supra note 194, at 79

23] Staples, U.S.L.W.R., supra note 194, at 75.7
1d. at 80. Stopping power refers to the probabmu of incapacitation given a
single hit.

e,

#3]d. at 81. This results because of the increased number of M-16 and AK-47
rounds which may be carried per combat load in comparison to the M-14. Theresult
is enhanced effectiveness.

= CR.C.L.W R, supra note 10, at 44.

25 Authorities cited notes 237 & 239 supra.
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Swedish Weapons Study?5? and in the ICRC Weapons Report,233
was discredited early in the Lucerne Weapons Conference as a fac-
tor dispositive of unnecessary suffering.?*¢ Criticism and contrary
technical data were so overwhelming that Sweden ultimately con-
ceded that the actual cut-off point could be as low as 600 m/sec.25%
However, Sweden continued to insist that high velocity wounds
were extremely severe and were caused by the transonic flow
phenomenon 256

Medical evidence presented generally concluded that it was not
possible “to determine the causative agent, i.e, M-16, AK-47, M-14
or M-1, which created a specific wound.”?57 A medical paper was
presented by Great Britain on projectile trauma which developed
the point that severe bullet wounds were common to modern rifles
generally and not exclusive to weapons firing small calibre high
velocity projectiles.2%® Technical data presented by the United
States indicated that such criteria asbullet tumbling, break up and
cavitation effects resulted from the impact of low velocity projec-
tiles as well as high velocity projectiles.?s® Projectile tumbling was
shown to be the result primarily of striking yaw and not velocity.260
Finally, Swedish efforts to establish “efficiency of energy deposits”
as a criterion on which the 5.56 mm bullet fired by the M-16 might
be likened to a dum-dum bullet were effectively shown to be
erroneous by a Danish report which indicated that the wounding
effect of high velocity projectiles generally was much less severe
than that of dum-dum bullets.?zs!

2228WEDISH WEAPONS STUDY. supra note 4, at 117-18,

#3LC.R.C. WEAPONS REFORT, supre note 3, at 49

241 Copes, U.8.L.W.R., supra note 239

#3Dep’t of Army Message RUEKJCS/QB‘JQ 2915217 Qct. 74, copy on filein theIn-
ternational Affairs Division of The Office of The Judge Advocate General, Depart-
ment of the Army [hereinafter cited as 11l DA MSG]; L.C.R.C.L.W R., supra note 10,
at 43,

4FI1I DA M8G, supra note 255. The “transonic flow phenomenon” hasreference
to systemic physiological changes which occur as a result of being wounded by a
small calibre, high velocity projectile. In particular it relates to regional blood flow
in the vicinity of the wound. 1.C.R.C.L.W.R,, supra note 10, at 43,

27111 DA M8G, supra note 255. Agreement was general among conferee expertsin
this regard, except those from Sweden and Austria, who asserted the view that small
calibre, high velocity wounds differ in kind and degree from those of other weapons.

1d,

233] Copes, U.S.L.W.R,, supra note 239,

#e]d. at 66,

2111 DA MSG, supra note 255, at 2-3. This report discussed experimental data on
standard 5.56 mm and 7.62 mm ammunition as well as 7.62 mm dum-dum ammuni-
tion. Conclusions reached in the report indicated that standard 7.62 mm and 5.56
mm ammunition produced comparable effects while those of the 7.62 mm dum-dum
ammunition were substantially more severe, The report concluded that comparison
of the 5.56 mm projectile to the dum-dum was inappropriate.
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In consequence of the unsettled nature of the criteria discussed
above, it cannot beconcluded thatthe M-16rifleis in contravention
of the existent legal criterion prohibiting weapons causing un-
necessary suffering. Further, it would appear that the practice of
states, with regard to modern military rifles whose medical effects
were shown to benot unlike that of M-16, would support this conclu-
sion. Weapons in this latter category would, for example, include
the AK-47 and the M-14.

Moreover, the facts presented above do not support assertions
that the M-18 violates the prohibition against dum-dum bullets.
Although the United States is not a party to the 1899 Hague
Declaration on Expanding Bullets, it nevertheless regardsitself as
bound thereby in the fullest sense.?? Field Manual 27-10 is une-
quivocal in this regard, indicating that usage has established the
inadmissibility in war of *“irregularly shaped bullets . . . and the
scoring of the surface or the filing off of the ends of the hard cases of
bullets.”262

These conclusions affirming the legality of the M-16 and finding
it does not cause unnecessary suffering or have dum-dum bullet
effects, however, must be reversed if one examines the weapon in
terms of the aforementioned proposed factors which quantify un-
necessary suffering. Indeed, all modern military rifles would
arguably be subject to prohibition as causing unnecessary suffer-
ing or having a dum-dum bullet effect if subjected to evaluation un-
der these proposed quanitifers. Clearly, thisresult again illustrates
the difficulty of formulating rules regulating weaponry while per-
mitting legitimate uses of such weapons.

3. Cluster Bomb Units (Blast and Fragmentation Weaponsj28¢
a. The Controversy

Cluster Bomb Units (CBU’s) are generally attacked as causing
unnecessary suffering or having indiscriminate effects. One
author writes, for example, that “both in design and inits practical
deployment, the most indiscriminate antipersonnel weapon used
in the Vietnam War was almost certainly the so-called Cluster
Bomb Unit (CBU).”’265 Similarly, the ICRC Weapons Report con-
cudes that CBU’s are “area weapons having an obvious and uncon-

#:Dep't of Defense, 0SD Corres. 17018 in Rovine. Contemporary Practice of the
United States Relating to International Law, 68 AM. J. INTT. L. 528-30 (1874)

2FM 27-10. supra note 101, at 18.

254 description of CBU's is at note 195, supra

535Krepon., Weapons Potentially Inhumane: The Case of Cluster Bomb, 52 FOR
ATr. Q, 595 (1974}

138



1978) LEGITIMACY OF CONVENTIONAL WEAPONRY

trollable tendency towards indiscriminateness. . .28 and es-
timates that a single CBU-24 dropped from an altitude of 600 feet
would disperse its fragments in such a manner as to kill or wound
people at a maximum effective range of 300 by 900 meters.267

Moreover, weapons in this category are condemned as causing
unnecessary suffering on the basis of such proposed factors asin-
creased mortality rates resulting from high velocity fragments,
pain and suffering resulting from multiple wounds, and increased
levels of incapacitation flowing from use of improved fragmen-
tations 2%

b. Legality of CBU’s

Initially, the military utility determination relative to CBU’s
must take cognizance of the fact that historically the greatest in-
capacitator of combatants has been fragmentation munitions. In
this regard, a recent study of United States Army and Marine
casualty experience indicated that “out of 7,091 casualties in-
vestigated 4,497 . . . 63% were from fragmentation munitions.”26¢
These statistics indicate the obvious military utility of CBU’s as
area weapons designed for use against personnel or materiel:2?
CBU'’s also have military utility as a highly effective means of

28374, at 598; L.C.R.C. WEAPONS REPORT. supra note 3, at 60,
%7, C.R.C. WEAPONS REPORT, supre note 3, at 57. The Report asserted that:

137, & single 330-kg jrogmentation cluster.bomb may effectively cover an areg of about 300 2 900 m. A
Jighter bomber car corry at least four weapons of this tvpe. and a larger aircraft many times more.
Althcugh heauy bombers usually carry antimateriei weapor.s. these may have antipersonnel effects
aver an area of several square hilometers per aircraf.

Id. (emphasis added)

#%:Copes, Intervention—Blast and Fragmentation Weapons, in U.8. DEPT OF
STATE. REPORT OF THE UNITED STATES DELEGATION TO THE CONFERENCE OF GOVERN-
MENT EXPERTS ON WEAPONS THAT MAY CAUSE SUFFERING OR HAVE INDISCRIMINATE
EFFECTS 101 (G. Aldrich, Chmn. 1974}, copy on file in the International Law Divi-
sion of The Judge Advocate General's School [hereinafter cited as 1I Copes,
USLWR.

2] Vaught, U.S LW R., supre note 195, at 109

21914, at 107. Military utility presentations given by the United States, the United
Kingdom, the Federal Republic of Germany, and France were very similar in con-
tent as to fragmentation weapons. In particular,

[tlhe paints of increased area of e 10 achieve desired

Tecaced affcts of temain Shirding: edoced logarion) murdems wete freasency mentioned. (¢ was]

further poi ed out that ar. a! o ndard HE rounda, with more
pezsonnel, hicheededtc becovered [Federal Republic

of Germany] stated thet th BU” iy

Dep't of Army Message RUEKJCS/8073, 111406Z Qct. 74, at 2, 3. Copy on filein the
International Affairs Division of The Office of The Judge Advocate General,
Department of Army [hereinafter cited as IV DA MSG.]
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engaging modern infantry, which today, due to its increased
organic firepower is able to move in widely dispersed formations
thus reducing its vulnerability to antipersonnel weaponry.?’!
Moreover, it is said that the use of the CBU is cost effective, asit
reduces logistical burdens by enabling the expenditure of fewer ar-
tillery rounds.272 Further, it is effective in a flak suppression?™ role
in built up areas,?”* and its use is preferable to the use of high ex-
plosive artillery rounds which would produce a more severe effect
on personnel in the same area covered.?” Accordingly, the feasibili-
ty of utilizing substitute weapons is not considered to be a realistic
alternative.

As has been indicated, the greatest difficulty in evaluating
CBU’s for compliance with the law of war exists with respect to
their potential for indiscriminateness. This difficulty arises
because CBU’s represent the most advanced antipersonnel
fragmentation weapons.?” In short, they are highly effective.

Notwithstanding this fact, it cannot be concluded that weapons
of this type cause unnecessary suffering or are indiscriminate in
their effect, assuming they are lawfully used. Thatistosay, theuse
of CBU’s does not violate existent legal criteria regulating
weaponry until the suffering and destruction resulting from their
use clearly exceed the military advantage accruing to their user.2"”
Nor may it be concluded that CBU’s are indiscriminate, as the
evidence indicates that CBU's are capable of accurate delivery on
their target.2’®

As a consequence, they are not weapons illegal per se; rather
their legality in the conduct of hostilities is dependent on the useto
which they are put. Moreover, with respect to the legality of CBU's
pursuant to existent legal criteria in the law of war, the practice of
states has clearly established the admissibility in war of fragment-
producing weapons, such as artillery projectiles, mines, rockets,
and hand grenades, notwithstanding the 1868 Declaration of St.
Petersburg which declared “explosive bullets” illegal in war.2®

On the other hand, adopting a test which gives primacy to the
goal of avoiding unnecessary suffering would render CBU’s inad-

#LC.R.C.L.W.R., supra note 10, at 51

Flak suppression” has reference to the suppression of anti-aircraft fires.

v DA MSG, supra note 270, at 2.

I

“See J. TOMPKINS, THE WEAPONS OF WORLD WaR 11 112-13 {1966

*See Bettauer, U.S LW.R., supra note 10, at 23; sources cited note 129 supra
I Vaught, US.LW R, supra note 195

TEM 27-10, supra note 107, at 18




1976] LEGITIMACY OF CONVENTIONAL WEAPONRY

missible in war, for the same reason the M-16 and the fire bomb
would be outlawed. Very simply, adoption of such factors would
render the principle of humanity dominant in the proportionality
equation, thus rendering the weapon unlawful. However, as with
the M-16 and the fire bomb, medical and technical data relating to
the degree of suffering and damageresulting from theuse of CBU’s
remain inconclusive,2®® thereby making a meaningful legal
analysis of its admissibility in war highly speculative.

For example, United States experts at the Lucerne Conference es-
tablished that although the probability of being hit increases
significantly with the use of controlled fragmentation techniges, it
does not follow, as is suggested in paragraph 124 of the ICRC
Weapons Report, that the improved fragmentation munitions’ “hit
probability and its incapacitation or kill probability will be in-
creased.”2

In particular, the United States urged that additional factors had
to be considered before this could reasonably be concluded. First
among these additional factors was the fact that improved
munitions were lighter and smaller than standard fragmentation
munitions. Secondly, the velocity of these smaller fragments
degraded in air more rapidly than did that of the larger fragments
thus causing less severe wounds, and finally, theincreased number
of fragments produced by the improved munitions had to be con-
sidered on a weapon by weapon basis. 282

The study presented by the United States, having considered
these factors, affirmed the contention that improved fragmenta-
tion munitions meant more hits, but noted that even with im-
provements, only 30% of the targets struck received multiple hits 283
It also concluded that the “average level of incapacitation caused
by conventional munitions was still 30% higher than that caused
by the improved munitions.”28¢

The United States challenged other conclusions contained in the
ICRC Weapons Report as well. For example, the conclusion con-
tained in paragraph 126 of the Report indicated that a person
standing 15 meters from the detonation point of a CBU submuni-

#!See 11 Copes, U.S.L.W.R., supra note 268. Mr. Copes took issue with the claim
that small multiple wounds cause more pain than substantially larger wounds, see
L.C.R.C. WEAPONS REPORT, supra, note 3, at 33 and indicated that “even if increased
pain does result it would be more than offset by the decreased average level of in-
capacitation and probability of death which oecurs for wounds which result from
1mproved as opposed to conventional munitions.”

C.R.C. WEAPONS REPORT, supra note 3, at 53
T Copes, U.S.L.W R., supra note 268, at 96.
#31d, at 97

]y
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tion weighing 0.5 kilogram “[would] probably be hit by at least five
fragments, each weighing about half a gram.”?** To this allega-
tion, the United States replied that no single CBU submunition or
“bomblet” is presently capable of producing the number of
fragments required to achieve the hit probability stated in the
ICRC Weapons Report 28

Moreover, the United States took issue with the Report’s conclu-
sion concerning wounds caused by low mass, high velocity
fragments. In this regard, United States data confirmed that mass
and velocity were significant factors in determining the wounding
effects of such projectiles.2s” However, the United States asserted
thatits data indicated “that the wound caused by the significantly
heavier but lower velocity, conventional munition fragment would
cause much more intensive damage than the fragment from theim-
proved munition.”2%® In fact, “using criteria developed to predict
probability of death as a function of fragment mass and velocity,
the chance of death was determined to be approximately 7 times
greater with the conventional than with the improved munition
fragment.”2# Finally, the United States concluded that the wound
inflicted by a conventional fragment would be more painful than
that inflicted by the improved fragment, as more tissue is affected
by the larger fragments of the conventional munition.2%

4. Scatterable Mines Delayed-Action Time-Delayed Weapons)®:
a. The Controversy

Though delayed action weapons are not criticized as causing un-
necessary suffering, they are challenged as being inherently in-
discriminate or treacherous, if used against areas where civilian
populations and combatants may be in close proximity in terms of
time.292 It is the time-delay feature characteristic of weaponsin this
category that enables them to be detonated at predetermined inter-
vals or at random.?%? Additionally, such weapons may be deployed
tobe activated upon contact with the target, aswherealand mineis
triggered inadvertently by the foot of an unsuspecting soldier.?%¢
Charges of indiscriminateness and treachery, however, do not ex-

21 C.R.C. WEaponNs REPORT. supra note 3, at 56.
=1 Copes, U.S.LW.R.. supra note 268, at 100
#7d. at 101,

4

css1d
07,

“:A description of the scatterable mine is at note 196 supra
2] C.R.C. WEAPONS REFORT. supra note 3, at 6

. at 31-36.

I, at 32
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tend to such situations where thereis areasonable expectation that
employment wil affect only combatants in or near the planned
target area, and it is unlikely that the area will later be occupied by
civilians 293

1t is said, for example, that the deployment by air of scatter
bombs ought to be prohibited for indiscriminateness, while their
deployment by artillery should be permitted, being a more accurate
means of delivery.2%¢ At the very least, say those challenging this
weapon, means of accurately recording and registering weapons
deployed in this manner must be developed.?®”

b. Legality of Scatterable Mines

Itis likely that the legality of scatter bombs in war maybemain-
tained in the face of charges that such weapons tend to be in-
discriminate or treacherous. First, it is not seriously contended that
the weapon cannot be delivered on the target accurately or that it
causes unnecessary suffering. Secondly, humanitarian concerns
regarding the weapon’s potential indiscriminateness or treach-
erousness can be adequately satisfied, as the criticized qualities
may be remedied by the user without significant difficulty or ex-
pense. Scatterable mines, for example, may be constructed with
built-in self-destruct mechanisms,?% thereby removing the danger
to the civilian population while not adversely affecting themilitary
advantage to user of the weapon.

However, it is important here to note that the complementary
principles of military necessity and humanity in the proportionali-
ty equation have not been affected by the operation of proposed
criteria. That is to say, the principle of military necessity remains
dominant to that of humanity and the weapon isrendered admissi-
ble in war.

This is significant because scatterable mines possess undeniable
military utility in their ability to restrict enemy movement on the
battlefield both offensively and defensively.?®® In addition, their

2958WEDISH WEAPONS STUDY, supra note 4, at 132,
2],C R.C.L.W.R., supra note 10, at 67.
g,

238314,
2288taples, Intervention— Time Delay Weapons, in U.S. DEPTOF STATE, REPORTOF
THE UNITED STATES DELEGATION TO THE CONFERENCE OF GOVERNMENT EXPERTS ON
WEAPONS THAT MaYy CAUSE UNNECESSARY SUFFERING OR HAVE INDISCRIMINATE
EFFECTS 110 (G. Aldrich, Chmn. 1974}, copy on file in the International Law Divi-
sion of The Judge Advocate General's School [hereinafter cited at II Staples,
T.SLWR. Mr. Staples commented on the military utility of scatterable mines:
di )
scatterable 'andmines, both AP and antimateriel, provide the commander with a rapid, flexible, and
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use adheres to the principle of economy of force, in that com-
manders may readily deploy them with little drain on combat troop
strength,® and they operate to equalize the combat power of
defending forces faced with numerically superior enemy forces.3!

V. CONCLUSIONS AND RECOMMENDATIONS

. And from the prophet even unto the priest everyone
dealeth falsely.
They havehealed alsothe hurt of the daughter of my peo-
ple slightly, saying, Peace, peace; when there is no
peace’?

Many conclusions may be reached on the basis of the previous
section. Two, however, stand out as fundamental to any con-
clusions which may reasonably be drawn pertaining to legal
criteria appropriate to determine the legitimacy of modern conven-
tional weaponry in war, existent or proposed.

Inevitably, the first of these must be that any legal criteria relied
on to regulate weaponry must not operate to deny the underlying
reality of war necessitating the acquisition and development of
effective weaponry. The fact that “there is no peace,’®*? cannot be
ignored.

The second initial conclusion, necessarily drawn from the first, is
that no state confronted with possible involvement in the conduct
of hostilities can reasonably afford to adhere to legal criteria
regulating weaponry which would require that war be fought with
obsolete weapons out of an overriding concern forhuman suffering
or destruction of property. Quite simply, the law of warisnot subor-
dinate to the law of humanity, nor is it likely that it would long re-
tain its effectiveness as law if an attempt weremadeto makeit so.

effeczive means for disTupting themovemer.: of enemy ground forces while simu.‘aneoualy reducing the
significant manpewer snd materie. requirements previoualy associated wits the employment of iand-
mes
‘Whereas ground emplacement of mines permits some controi over the enemy’s forward movement,
techriques of scatter m: Ding 2. “ow lateral and rearward contro! as weil. The quick respanseinnerentin
mine!
ble moment at wh:ch time mines can be empioyed where the enemy 2p|
tually present. Fire and surveillance coverage of a mine field in enemy contrelled areas may not becan-
tinuaua. but is can be provided periodically by merial support, to include remicing of areas when
necessary
s0]d, LCRCLW.R. supra note 10, at 67.
11 Staples, U.S.L.W.R., supra note 209,
#3Jeremiak 61314 (King James).
g

ppears immunent or is ac.
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A. PROPOSED LEGAL CRITERIA:
THE SUBORDINATION OF THE
PRINCIPLE OF MILITARY NECESSITY
T0 THAT OF HUMANITY
IN THE PROPORTIONALITY EQUATION

Inthisregard, Colonel G.I.A.D.Draper, the distinguished British
international law scholar, recently expressed the hope that peace
on earth will one day be achieved as a result of the subordination of
the law of war to the law of humanity. He wrote that

(1) Theregime of human rights will comein time to be thenormal ordering
in civil society, if war breaks out, inter- or intra-state, that regime does not
dissipate. First it is there walting in the background the whole time 1o take
over once the conilict abates. Second, & lower level of that regime then
comes into play by way of derogation made strictly necessary by the
emergency situation. That lower regime is the Law of Armed Conflicts,
Third, the Law of Armed Conlicts must be reviewed and revised in light of
the two preceding propositions, That review will goin twomain directions:
(I)That which cannot be strictly allowed by the Law of Armed Conflicts
stands to be condemned if it violates the Law of Human Rights;

(2) that part of the Law of Armed Conflicts which is humanitarian in
character, quite a large part, today, needs overhaul to lift it up to the closest
proximity to the normal operation of Human Rights ¥

Notwithstanding Colonel Draper’s comments, the gquestion
remains, can thelaw of humanity reasonably berelied onto civilize
the reality of war? McDougal and Feliciano have cautioned that
“individuals of one age who seek to control posterity by misplaced
faith in the omnipotence of words of infinite abstraction are fre-
quently to be disappointed.”®® This admonition becomes par-
ticularly relevant when the subordination of the law of war to the
law of humanity is, in effect, proposed with respect to thelaw of war
regulating weaponry,

In this regard, adoption of such proposals to modify the law of
war regulating weaponry as have been the subject of this article
would work just such a result, rendering most modern conventional
weapons inadmissible in war. In particular, proposed modifica-
tions to the law of warregulating weaponry—new legal criteria and
factors deemed determinative of existent criteria—if adopted,
would operate to subordinate the principle of military necessity to
that of humanity in the proportionality equation.

seDraper, supra note 78, a1 181 (emphasis added).
15MeDOUGAL & FELICIANO, supra note 104, at 664.

145



MILITARY LAW REVIEW Vol. 71

As a result, such proposals would tend in their application to re-
quire the prohibition of effective weapons without appropriate
regard for legitimate military requirements which might otherwise
permit their use. In consequence, states, still burdened with
legitimate military requirements for effective weaponry, would be
left with essentially two options: (1) the development of effective
substitute weaponry whose specifications were not yet directly
prohibited, or (2) open violation of the rules regulating weaponry.
In either event the purpose of the law of war regulating weaponry
would have been wholly frustrated.

Finally, even assuming that the subordination of the principle of
humanity is not deemed objectionable, a further impediment to
successful adoption of such proposals remains. This is true simply
because, asthe Lucerne Weapons Conference amply demonstrated,
a paucity of definitive technical data presently exists to establish
the degree of suffering or indiscriminateness that a given weapon
might inflict. Therefore, until more is known about the actual
effects of weapons, proposals to modify the rules of war regulating
weaponry are singularly without the necessary capacity to garner
the shared interpretation of the states whose weapons they would
seek to regulate. Without agreement as to that which was to be
prohibited, binding law could not result.

In light of these factors, it is submitted that proposals to modify
the law of war regulating weaponry should not be adopted. Adop-
tion of such proposals would restrict twentieth century warfare to
the weapons of wars past, and insure, as a result, not peace on
earth, but continued warfare without benefit of effective rules
regulating weaponry.

B. EXISTENT LEGAL CRITERIA:
UNNECESSARY SUFFERING AND
INDISCRIMINATE ATTACK

In view of the foregoing analysis, existent legal criteria
regulating weaponry, though admittedly imperfect, remain the
most appropriate means of regulating the violence incident to the
use of modern implements of war in combat. These criteria have
achieved the status of customary international law and are, as
such, binding on all states. Moreover, in contrast to proposed legal
criteria, existent legal criteria wisely do not pretentiously attempt
to legislate an end to violence in war. Rather, the proportionality
equation operating within each preserves the traditional
dominance of the principle of military necessity as against that of
humanity. Accordingly, a legitimate level of violence results inci-
dent to the use of weapons for permissible military purposes, and
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effective regulation of conventional weaponry by law is achieved.
The reality of war, in essence, is recognized and accounted for.

In particular, existent legal criteria regulating weaponry permit
the employment of any weapon in combat, provided that such useis
not otherwise prohibited by international law and does not inflict
excessive suffering and destruction when weighed against the
legitimate military advantage accruing to the user of the weapon
pursuant to the weapon’s use, In essence, existent legal criteria
operate to balance humanitarian concerns for suffering and
destruction on the one hand, against legitimate military re-
quirements on the other. The result is a legitimate level of violence
n war,

Importantly, military advantage as used above, isderived upon a
determination of the weapon’s military utility, i.e, its effec
tiveness, and upon a determination of the military necessity oc-
casioning its use. Therefore, as the legitimate requirements of the
military situation vary with the ebb and flow of the tactical situa-
tion, so too the military advantage reasonably foreseeable as ac-
cruing to the user of the weapon will vary. This relationship results
in fluctuating levels of permissible violence on the battlefield.
Existent legal criteria take this into consideration and operate to
render inadmissible in war only those conventional weapons
which inflict suffering or damage to property, which is “clearly 206
needless, superfluous, or disproportionate to the military advan-
tage sought to be gained. Inclusion of the modifier “clearly” is
necessary to insure that a shared consensus may be more at-
tainable in applying the legal standard.

In conclusion, a number of recommendations are in order. First,
continued efforts to develop more knowledge pertaining to the
effects of conventional weaponry are justified. At the very least,
such efforts will result in increased technical knowledge of the
effects conventional weaponry. Perhaps this knowledge will en-
able the adoption of prohibitions or restrictions on conventional
weaponry now criticized as causing unnecessary suffering or hav-
ing indiscriminate effects. Perhaps it will not. In any event, man
will possess a weapons technology more capable of producing
militarily effective weaponry, engineered at the same time to
mitigate human suffering and damage to property to a greater
degree than is now possible.

Secondly, every effort should be made to find new means to
enhance the operation of the existent rules regulating weapons. In
this regard, the new DOD Instruction requiring a legal review of

%Bettauer, U.S L.W.R,, supra note 10, at 23.
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weaponry prior to acquisition and development affords an ex-
cellent example. Very simply, a legal review for compliance with
existent rules regulating weaponry is made mandatory at the op-
timal time for the objective application of law, — before vast sums
of money have been invested in the research and development of a
weapon or weapons system. This allows for the fullest operation of
the principle of economy of force implied in the principle of military
necessity, and servestoreinforce the operation of the proportionali-
ty equation.

Finally, diplomatic efforts towards the adoption of uniform rules
of engagement and/or unilateral adoption of the same, together
with intensified military training in such rules would offer another
viable alternative through which to achieve a more humane
battlefield.

In the last analysis, however, man's struggle to restrain or
prohibit weaponry on the battlefield by law must never operate to
emasculate the capacity of existent criteria regulating weaponry to
permit necessary violence in war incident to legitimate military re-
quirements. Similarly, man must never permit any law regulating
weaponry to ignore the practices of states, as such practices repre-
sent the best evidence of what reasonable men believe to be lawful
and necessary weapons in war. Quite simply, until man learns to
live with his fellow man in peace and harmony, the right to per-
missible violence must be preserved if there is to be any expectation
of peace or humanity in war under the operation of law.
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EVIDENTIARY STANDARDS AND THE
RIGHT TO CROSS-EXAMINE WITNESSES
IN ADMINISTRATIVE ELIMINATION
HEARINGS*

Captain Thomas G. Tracy**

1. INTRODUCTION

Inlate 1973, the United States Court of Appeals for the Fifth Cir-
cuit struck down a municipal ordinance which barred veterans
with other than honorable discharges from holding city
employment.! Such a statute, the court held, was repugnaht to the
fourteenth amendment’s guarantees of due process and equal
protection of the laws.

In striking down the ordinance of Plaquemine, Louisiana, the
appeals court may have opened the door to veterans of the Vietnam
War to getjobs, schooling, and other benefits that have been denied
them as a result of an undesirable discharge. The decision,
although not particularly startling, is unprecedented; and it would
appear to reject the characterization of an individual’s discharge
from military service as an acceptable basis for arbitrarily refusing
him employment—at least by the gpvernment.

This judicial viewpoint representg a significant departure from
the time-honored conclusion that a soldier should expect to en-
counter “substantial prejudice” in civilian life if he receives aless
than honorable discharge,? and perhaps a reevaluation of the in-
ferences society should draw from the nature of a serviceman’s dis-

“This article is an adaptation of a thesis presentedto The Judge AdvocateGeneral s
School, U.S, Army in saisfaction of the writin
Judge Advocate Officer Advanced Course. The opinions and o presented
herein ate those of the author and do not necessarily represent the views of The
Judge Advocate General’s School or any other governmental agency.

**JAGC, USAR. B.S.B.A., 1966, J.D., 1969; A M. (in Accountancy), 1975, University
of Missourl. Member of the Bars of Missouri and the United States Court of Military
Appeals, Captain Tracy is currently associated with the firm of Coopers & Lybrand,
Certified Public Accountants, in Kansas City, Missouri,

“Thompson v. Gallagher, 489 F.2d 443 (5th Cir. 1973).
=Jones, The Gravity of Administrative Discharges: A Legal and Empirical
Evaluation, 59 MiL. L. Rev. 1 (1973).
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charge.’ For years, it was an accepted fact that the military ser-
vices would be allowed a free hand in eliminating from their ranks
those found-to be unamenable to the requirements of military duty
and in characterizing their service by the type of discharge award-
ed. Such “internal” actions by the military were not considered sub-
ject to judicial review.*

Teday, however, the venerable system of eliminating soldiers by
administrative action and classifying their discharges as either
“good” or “bad” has sailed into rougher waters. Beginning in the
early 1960’s, congressional concern over the administrative
elimination system prompted the issuance of a Department of
Defense Directive® which added certain important procedural
rights for respondents,® and constituted a significant changein the
direction of the administrative system. But even with this greater
degree of protection, attention is still focused on the administrative
discharge; and today some federal courts are applying con-
stitutional standards to administrative proceedings.

The increased attention accorded administrative discharges by
the federal courts has no doubt been prompted by what some com-
mentators and judges perceive as inherent weaknesses in the
system. Critics of the system do not question the military’s right to
eliminate ineffective personnel, but rather challenge the
procedures under which servicemen receive certain types of dis-
charges, and as the Fifth Circuit decision elaborates, the effect the
discharge has on a serviceman after he leaves the military.

Criticisms of the Army’s administrative discharge system, a
system which often stigmatizes an individual by the characteriza-
tion which it gives his service, can best be analyzed by comparing
its evidentary and procedural rules to the standards mandated for
civilian proceedings which have the potential forinflicting similar

¥“Numerous factors which have absolutely no relationship to one's ability [to
work in a given occupation] may lead to other than honorable discharges from the
military, including security considerations, sodomy, homosexuality, financial
irresponsibility and bed-wetting.” 489 F.2d at 449,

‘In an early decision, Reaves v. Ainsworth, 219 U.8. 296 (1911), the Supreme Court.
took the position that courts had no power to review administrative discharges.
That attitude was changed, however, in Harmon v, Brucker, 355 U.S. 579 {1958,
which opened the door for judicial review of the military administrative action

*In January 1966, shortly before the Senate hearings on administrative dis-
charges reopened, the Department of Defense issued Department of Defense Direc-
tive 1332.14, dated December 1965, which provided several new procedural protec-
tions for the serviceman [hereinafter referred to as DOD Dir. 1332.14)

*Besides prohibiting the consideration of certain types of evidence, such as pre-
service activities. and making the grounds for elimination more specific, the Direc-
tive also broadened the rights to a board hearing and to legally trained counsel in
connection with the hearing. The Directive also added the requirements for counsel-
ling prior to the initiation of any administrative action.
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disabilities. Should such a comparison find that the rules govern-
ing administrative discharge proceedings afford respondents in-
adequate protection in view of the potential harm, the particular
needs of the military must be analyzed to determine whether they
justify such differences. Only by creating such a framework for the
analysis and then evaluating the procedures of the Army’s ad-
ministrative elimination system can one adequately assess the
legality and fairness of such a system.

II. THE ADMISSIBILITY OF EVIDENCE AT
AN ADMINISTRATIVE DISCHARGE
PROCEEDING

Generally speaking, judicial rules of evidence do not apply to ad-
ministrative proceedings. This is also true in the case of the ad-
ministrative elimination actions for “unfitness” and “unsuitabili-
ty” whose body of law is contained in Army regulations.”

These regulations provide rather broad guidelines for the in-
troduction of evidence at the administrative discharge hearing.
The board of officers may consider “any oral or written matter, in-
cluding hearsay, which in the minds of reasonable men is relevant

“See Army Regulations 156 (27 Feb. 1975) [hereinafter cited as AR 15-6] and 635-
200 (27 Aug. 1975) [hereinafter cited as AR 635-200). The “unfitness” and “un
suitability” actions are the two primary administrative elimination actions for
enlisted men, While it is true that both types of soldiers have characteristics which
make them undesirable for further retention on active duty, the “unfit” soldier may
be distinguished from his counterpart in that his undesirable characteristics were
basically caused through his own intention or design. The “unsuitable” soldier, on
the other hand, may be undesirable for any number of reasons, many ofw}uch do
not amount to intentional wrongdoing. With this dmtmcnon in mind, the “
fitness” action has seven grounds for elimination: (1) frequent incidents of & dls
creditable nature with civil or military authorities, (2) sexual perversion, (3) drug
abuse, (4) an established pattern of shirking, (5) an established pattern showing dis-
honorable failure to pay just debts, (6) an established pattern showing dishonorable
failure to contribute adequate support to dependents or failure to comply with
orders, decrees, or jud, of a civil court ing support of d d and
(7) homosexuality (limited to_active engagement in homosexual acts while in
military service). The “unsuitability” action has five grounds for elimination: (1)in-
aptitude, (2) character and behavior disorders, (3) apathy, (1) alcoholism, and (3)

lity (mited to tend toward h behavior without actual
engagement in homosexual acts while in military service). See generally AR 635-
200, para. 13-5. If a soldler xs found tobe “uns\mable he may be either retained on
active duty, or ble or general disch cer-
ffloate, 1f & soldier is found unfn, on the other hand, he conld in addition to the
above be furnished an undesirable discharge certificate. Thus the “unfitness” ac-
tion is the more serious of the two, because the soldier faces the possibility of receiv-
ing a less than honorable discharge. See generally AR 635200, para. 13-23.
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and material”;® but whenever possible, the “highest quality of
evidence obtainable and available will be considered.”® In most
cases, the admissibility of evidence will be determined by these two
standards.

However, the regulations impose other “general constraints” on
the use of the administrative discharge action, which may also
have the effect of limiting the use of certain types of evidence in
special situations, such asthoseinvolving pre- and prior service ac-
tivities and situations raising questions of double jeopardy.

In general, the character of a serviceman’s discharge shall be
based solely on the member’s military record during his current
enlistment.!® So although any convictions or other evidence show-
ing preservice or prior service activities can be considered by the
board for the limited purpose of determining whether to discharge
the soldier or retain him in service, such evidence cannot be used to
arrive at an appropriate characterization of the discharge unless
the individual consents. No member will be considered for ad-
ministrative discharge because of conduct which has been the sub-
ject of judicial proceedings resulting in an acquittal or action hav-
ing the effect thereof.:! No member will be considered for ad-

*AR 15, supra note 7, at para, 10. This provision is based upon para, IX(B) of
DOD Dir. 133214 (Aug. 1969) which states: “The board functions as an ad-
ministrative rather than a judicial body. Strict rules of evidence need not be obsery-
ed. However, the chairman may impose reasonable restrictions as to relevancy,
competency, and materiality of matters considered.”

156, supra note 7, at para. 9

CAR 635-200, supra note 7, at paras. 1-7 & 1-9. The rationale behind these
provisions of the regulation is based on the decision in Harmon v. Brucker,355U.8
579 (1958), where the U.S. Supreme Court held that, despite a statutory pattern
which confers discretionary authority upon the Secretary of the Army to prescribe
the type of certificate to be given upon discharge, adischarge certificate based upon
preservice activities of a serviceman is not autharized. Thie principle was reaf-
firmed in para. V(Bj, DOD Dir. 1332.14 (Dec. 1965} by the requirement that prior
service and preservice activities not be considered in determining the type of die-
charge certificate. However, this requirement does not apply to the decision of
whether to retain the serviceman or to separate him: in making that decision,
military authorities may consider activities antedating the current period of service.
See para. V(C), DOD Dir. 1332.14 (Dec. 1963} Army regulations also reflect this
position in AR 6335-200, para. i-14 which states: "In determining whether a member
should be retained or administratively separated the individual's entire record, in-
cluding records of non-judicial punishment imposed during a prior enlistment or
period of service, all recards of convietion by court: mamal and any other factors
which are material and relevant may be " This ubstantially
diminishes the effectiveness of this provision in the regulation

If the service member has been tried and found not guilty, this determination is
easy. However, determination of whether an action has the effect of an acquittal is
more difficult, and will be made solely by Headquarters. Department of the Army,

R 635.200, supra note 7, at para, 1-13a. The general rule has been thatjeopardy at-
taches only after the evidence has been introduced on the merits of the case. Thue, it
has been held that no jeopardy attached where charges were dismissed on the

152



£9T

‘B15QUISU 11000 20 o8pT( AXRITIUI 843 Aq PaIapIsucs A[snotrsad 18y Burpn(d
-UT‘a9Usp1AA A} [[€ 19PISUOD 01 9[QE 5q UAY) P[ROM PEOq 943 PUE HowIqryosd Jaypny
ol oq p[ros a3y} JBY} 1ERAdR PMOM 11 ‘KULLY 213 JO JusUIMEda(] ‘S19UIBNDPRIL
£q poyuB1s syuondenxe s891dXa UE J13BY3 U3A9MOY ‘PIOU 9q P[NOYS 1] GLET TEW 08
‘G08E/ZL6T TV-V LV 1ONpU0D 8 I8qUal 53 JO 310)BU 81} UL 330U JUTY)IWOS 3q
PINOYS 880UBISWINOID [BOSTU;) (E)G 3 (§)PET-T ‘BABA 18 L 390U DANS Y0Z-CES V-

6961 AP 1€ 215/6961 VOVI JO uomsod Uy swagges) uorudo 8o18] SEI 002
<989 UV J0 (£I0ET-T 03 A1a0 A1dde 0y
S PIOY YoM ‘G261 'AON § Z80%/8L61 T¥-VLV( Ut uaes uonsod aqy sa[n.ua,\o
PUT (9961 "UBL 6T) PIGEST ARSI QOU IO 8 F L(Y)A Udeduzed Uiim pioooe
ul 81 UOYBIaAAXNUI STYL, QL6 T WL 0T $80E/SL6T TY-VLVA ‘005889 ¥V JO (£)-(T)0gT
-1 u1 p 3y 03 A1dde 01 pagaxdisluy usaq sBY UOT)
deoxe  §3DUBISWNOA [ENENUN,, SY T, (£)GET-1 "BABA I8 2, 930U 02dNn8 00769 UVt
‘PIBY o spoey
SWIES 5Y3 UO PIBOG PUCDIE § PROD ‘Paorpn(ead A[[BUUBISNS 10m SJYBU ST pavoq
JE1[} 70 852000 SY1 UT PUT USPUOASAL 3L} 0 I[BIOABFUD B/ YOTYM PIBOQ I8IY Y}
78 UaY®) ¥RA UOTIIE JTATUO 'Spa0s za1fjo uf Juspuodsasr 9y} Jo syyFu 9y} 01 so1pn fexd
[B39] Usaq PBY 228Y1 S83[UN JONPUOD AUIES 343 0] UORIE PALEOQ PUOAIS B 01 PaI0alqns
Buaq woag Jequiaul B payqyoxd yarym (2961 "99Q) ¥1'3E8T I QO O sduensst
3y woxy pas[nsat uoniqryead sty (Z)pgl-1 "Bied 12 °L 230U Dudns ‘007CEY UVe:
'9F0S/0L61
IV-¥PVQ 98pnl ATenqum ayp Aq patuead sem [ewn Apseds jo ¥oe] 10} Osslgxsb;p
0} UOHOW B 220U M 10 L TCT /F9BT VOV ‘SUOHBITUI[ JO 2INIBIS 93 £q PALIEq SBM [BLI
13y 'p9eg/8L6T TY-VV( ‘180770 BUYEANSEAUIZE 20T 8Y) JO UONRPUSLIUIOI0T

o[ POPTWIGNS Y} TIOA] PAUTRIISOSE 9q J0U DMOI 31 ‘I8AdMmOY
s1ySL STy 0} [ewipnfedd aq plnom (paly 1easu sem juspuodsst
oy} yorys 10§) Suryesiqesnoy SUIUIBOUOD $IIQTYX? UTBHLD JO UOT)
-MpoIjuTaY} 8YjeYm uo Sutreay [eutdLio oy SuLnp ssole uoysenb
© J81) pereadde 91 ‘9SBD S} JO MATA JUSNDASQNS B UC JNq ‘SI9PIO0
-S1p  101ABYSq PUE 19j0BIRYD,, 10} 85I YDSIP 10] PIPUIUILIOILT SBM
I21p[08 Y 98B0 [BNJOR UR AQ PIIBNSN[[1189q 8] JamsUE Y, (Bumeay
QANBISIUIWPE UB J8 porudsoad aq ABUWL YOIYm 3DUIPLAS oY}
Jo ,adoos, a3 01 A[dde uonTUYSP S1YI §30p MO "KINP A1 UO UOY
~U8ad JOYIN] 107  A[BIINSUN,, 1O  YUN,, IBYIR ISTP[OS Y} JOPUIL
pInom Yorya $30' pada[[e ay3 saoadstp 10 saoad 03 Louspuss [eordor
B 9ABY MU T ‘JUBAS[SL ( 0} IIUIPLAS J0F I9PIO UL ‘A[[BIIUSY)
"PRUTIBX3 8le SeUIAPINg LIBTJUSPIAS
8y} uaym juoxedde aaour 5U1003q [T14 BT, 'suondsload ssaooad snp
Tewun A[Uo 4$aq I8 ‘UOJBUIWI[? dALBLISUTWPE SUe) I9p[os
31} 19JJ0 SJUTE}SAL [BISUSS PUB S2UIIPINT 359} I9YIa501 UsKB,
v 'uony
-ds0xa ssaxdxe ue sjurasd Lulry oY1 jo juswieda(] ‘saauenbpesy
pUB ‘98BI 3y} Ul $SIX9 SAOURISWINOLI [EOSTUM,, §SI[UN 2FIBYD
-81p sanmund B 88pn(pe 09 paiemodwa [BIIBUW-IN0D B £q PIIapIs
-u00 AISNO1A2Id SBM YOTY JONPUOD 107 PABIBYISIP A[ealIBI)STUIW
-PB 8q ABUI I9qUISUL ON] g, 'SOOUBISIUNIILD [BNSNUN,, Aq PIIUBLIEA
S1 UOWYDER PIBO] PUOIIS B SSIJUN ,;‘UPWSOIAISS S} JO UOLUSISL
PAPUSUIUINIBE YIIUYM PIBOY SA1TRNSTUTIIPE UB A P3ISpISUOd Usdq
A[snotasid sBY YOTyM JOTPUOD JO 3STBIS] 38IBYDSIP SATJBAISTUIW

SONIMVAH NOILVNINITA NI STHOIH Tv¥1dad0dd [or61



MILITARY LAW REVIEW [Vol. 71

whether the exhibitsin question werein fact presented to the board.
In an opinion by The Judge Advocate General of the Army, the
point of relevancy was clearly set out:

However, the introduetion of the exhibits involving housebreaking charges
would have prejudiced the rights of the respondent, if they were, in fact, in-
troduced as evidence and considered by the board. Although the file con-
tained sufficient evidence to support the findinge and recommendations of
the board without the exhibits in question (i.e. the housebreaking charges),
if the board did consider these exhibits they may have influenced the
ch, ion of disch ded. The rules of evidence in ad-
ministrative proceedings are not rigid, but any evidence submitted must be
relevant and material. Allegations of larceny and housebreaking were
neither material nor relevant to the question of unsuitability based on
alcoholism. Accordingly, if the exhibits were considered, the recommen-
dations of the board must be disapproved to the extent that they provide for
less than an honorable discharge'®

It would be logical to assume that the requirement of relevancy
would limit the introduction of evidence to that relating to the
specific grounds for discharge, but as the above opinion indicates,
the military position is even more liberal. If the evidence submitted
is relevant to the issue submitted, thenitis relevant and admissible
evidence.!® Under this definition, two or more grounds for dis-
charge need not be specified to allow the introduction of evidence
showing several unrelated acts. So in the case of the alcoholic, the
evidence of housebreaking is relevant to the issue of “unfitness,”!”
and as such, could not be used in an “unsuitability” action. But
nothing would prevent an administrative board, in an “unfitness”
action for “drug abuse,” for example, from considering other
infractions—because both types of evidence would be relevant to
the general issue of unfitness.!®

So in practice, relevancy is not a limiting factor in an ad-
ministrative discharge action. Besides the liberal viewpoint taken

“JAGA 1967/4739, 11 Jan. 1968. In that case, thesoldier had originally received a
general discharge.

“*In an officer elimination action, the question was posed whether the evidence
cited for substandard performance ofdutv ‘(one of the grounds for elimination) could
be 10 a boar for moral or professional derelic-
tion (another ground for elimination). AR 156, para, 10, requires that the evidence
submitted must be relevant to the issue presented. The view was expressed in an
opinion by The Judge Advocate General of the Army thatimproper supervision and
failure to report for duty on time were relevant to both elimination grounds. JAGA
1968/3589, 20 Mar. 1968, citing JAGA 1967/4570, 13 Nov. 1967 & JAGA 196273683,
28 Mar. 1962.

*"Housebreaking would fall within “frequent incidents of a d.\screduable naturs
with eivil or military authorities” which is one of the grounds for an “unfitness”
tion. See note 7 supra.

*Both “drug abuse” and “frequent incidents of a discreditable nature with civil or
military authorities” are grounds for an unfitness action. See note 7 supra.

154



1976] PROCEDURAL RIGHTS IN ELIMINATION HEARINGS

by the military, the two most common grounds for discharge!? are
broad enough to allow theintroduction of almost every conceivable
type of evidence.

The other general “guideline” requires the administrative board
to consider the “highest quality of evidence obtainable and
available,” In determining what type of evidence should be con-
sidered, theregulation lists the following priorities on the quality of
evidence: (1) stipulations, (2) views and inspections, (3) sworn
testimony by witnesses appearing before the board of officers, (4)
depositions taken upon due notice to, and if feasible, in the presence
of all parties, (5) affidavits, (6) original or properly identified copies
of records and documents, and (7) other writings and exhibits.20

In the case of witnesses, there are no fixed distances or other
standards which determine availability. The regulation only
speaks of a “substantial distance™:

However, in the event a material witness resides or is on duty at a substan-
tial distance from the installation at which the hearing is conducted, h\s
evidence may be obtained by d affidavit, or written

Thus military witnesses who are not a “substantial distance”
away from the hearing can be ordered to appear. Determination as
to what constitutes “substantial” would rest with the person hav-
ing the authority to order the appearance. Although the regulation
does not mention who this person would be, it can be presumed that
it would be either the appointing authority?? or the president of the
administrative board.

'his procedure can work to the distinct advantage of the Govern-
ment. Determination of the materiality and availability of a
witness rests with the Government. And if a witness is determined
to be either “not material” orlocated at a substantial distance from
the installation, his or her presence is not required at the ad-
ministrative hearing (even though the witness may be under
military control) and testimony could be introduced in the form of
an unauthenticated,?® unsworn,?* written statement.

15The two most common grounds for discharge are “frequent incidents of a dis-
creditable nature with civil or military authorities” (listed as a ground for an *
fitness” action) and “‘character and behavior disorders” (listed as a ground fcr an

“unsuitability” action). See note 7 supra. By definition, it is obvious that both

grounds are extremely broad.

“AR 15-6, supra note 7, at para. 9.

211d, at para. 135,

22The appointing authority is the commander who has the authonty to appoint
the board of officers. See AR 635-200, supra note 7, at para. 13-4b

2In case of documentary evidence, the only require in
the case of copies of official records and documents. See AR 15-6, supra note 7, at
para. 135, There is no requirement to authenticate other affidavits or written
statements of witnesses.

#There is no in the lations that written besworn to
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It should also be noted that the “substantial distance” test only
applies to military witnesses. The administrative board has no sub-
poena powers over civilian witnesses, and can only invite them to
appear at the hearing. Therefore, if a witness refuses, the Govern-
ment must normally acceptinferior evidence, usually in the form of
a written statement.

Thus the regulations offer no absolute right of confrontation and
cross-examination. Whatever right a soldier has to confront and
cross-examine adverse witnesses is determined by the quality of
evidence presented at his administrative hearing. Even if the
soldier is able to overcome the lack of confrontation and cross-
examination, which in itself may present a difficult barrier to
preparing his defense, he may befaced with several other problems
at the hearing. For example, the regulations provide that both the
respondent and other witnesses shall be afforded fifth amendment
protection against self-incrimination at the hearing;? but this
protection only extends to testimony presented before the board of
officers, and does not apply to prehearing statements.?® There is
also nolimitation on the use of evidence obtained as the result of an
illegal search or seizure,?” and hearsay, opinion and conjecture
may be freely considered.?s

III. AN ANALYSIS OF PROCEDURAL
DUE PROCESS

Even keeping the distinction between criminal prosecutions and
administrative actions clearly in mind, certain of the evidentiary
rules which apply to administrative discharge proceedings appear
more troublesome than others. The absence of an absoluteright for
the serviceman to confront and cross-examine all adverse

before a person authorized to administer oaths. For that matter, the statements do
not even have to be notarized

22AR 1586, supra note 7, at para,

#“Pre-hearing statements are not protected by the fairness concept. JAGA
19693370,

="The regulations are silent on the treatment of this type of evidence. One of the
few courts to hold that such evidence should not be allowed at an administrative
hearing was a federal district courtin Crawford v. Davis, 249 F. Supp. 943(E.D. Pa.),
cert. denied, 393 U.8, 921 (1966). In that case substantial evidence was offered to es-
tablish the fact that a search of the plaintiff's desk was effected without probable
cause. On those facts, the court held that the product of the search should not have
been presented tothe board ofofﬁcers Id. ar949. However, the court refused to apply
the “fruit of the pmsﬁmcus tree” doctrine and hold that the llegality of the original
search

AR 156, supranote 7, at para. 10 allows the introduction of hearsay, The only ap-

parent limitation placed on conjecture is the general requirement that the findings
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witnesses, recognized in criminal proceedings,?® appears to violate
fundamental conceptions of due process of law.%" It thereforeis im-
portant to consider whether this right, under current constitutional
interpretation, adheres to persons involved in administrative
hearings generally, and more particularly to individuals undergo-
ing administrative discharge procedures.

A. DEVELOPING CASE LAW

Since early times, it has been a well established principlethat an
individual has no constitutionally protected right to government
employment?! or to military status.?? Because of this, courts were
reluctant tointerfere with government dismissal actions. However,
in alandmark case, the U.S. Supreme Courtin Greene v. McElroy®?
held that Greene’s security clearance should not have been revoked
without affording him the right to examine the derogatory infor-
mation used against him.

Greene was an engineer, employed as manager of a private cor-
poration which was engaged in developing and producing
classified goods for the military. He was deprived of his security
clearance by procedures which denied him access to much ofthein-
formation adverse to him, and which afforded him no opportunity
to confront and cross-examine witnesses against him. As theresult
of the loss of his clearance, the corporation discharged him and he
was unable to obtain further employment as an aeronautical
engineer.

Although the ruling was narrowly applied to the “security” area,
the Supreme Court, by way of dicta, implied that traditional rights
of confrontation and cross-examination (guaranteed to an accused
at a criminal proceeding) should be applied in those situations
where government action seriously injures the individual®t and

of the board be based substantially on fact and not rumor. However, this does not
prevent its introduction per se.

#Bruton v. United States, 391 U.8. 123 (1988); Pointer v. Texas, 380 U.8. 400
(1983).

3For a general di ion of 1 with dural due process in ad-
ministrative hearings, see Smalkin, Admmlstrative Separations: The Old Order
Changeth, THE ARMY LAWYER, May 1974,

91Bailey v. Richardson, 182 F.2d 46 (D C C)r) aff’d per curiam, 341 U.8, 918
(1951)

#Reaves v. Ainsworth, 218 U.8. 296, 304 (1911); Beard v. Stahr, 200 F. Supp. 766
{D.D.C. 1961), vacated per curiam with directions to dismiss as premature, 370 U.S.
1 (1962); cf. Crear} v. Weeks, 259 U.8. 336 (1922).

3“360 s 474 (1939).

3Id. at 486-97. The Court stated that “[Wlhure governmental action injures an in-
dividual, and the reasonableness of the action depends on fact findings, the
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Congress (or the President if he is the sole authority) has not ex-
pressly legislated to the contrary.?®

The idea that “injury” must be presentisimportant. In Cafeteria
and Restaurant Workers Union v. McElroy,® a post-Greene deci-
sion, the Supreme Court held that a short-order cook employed by a
concessionaire on a government installation had no due process
right to disclosure of the reason for the withdrawal of her security
badge, even though such loss resulted in unemployment. However,
the two cases are not inconsistent. In the Cafeteria Workers case
there was no “badge of disloyalty or infamy, with attendant
foreclosure from other employment.”?” So unless injury is a factor,
due process is not normally required in a dismissal action.

The first court to consider Greenein a military situation was the
U.8S. Court of Appeals for the District of Columbia Circuit. In com-
panion cases,® the court narrowly applied the rulingin Greenetoa
similar factual situation involving inactive reservists. In both
cases, the reservists, who had received discharges under less than
honorable conditions for engaging in subversive conduct while in
an inactive status, were denied access to certain classified informa-
tion that was used against them. The court refused to accord the
Secretary of the Navy the right to issue a punitive discharge to an
inactive reservist on the basis of secret information merely by fair
implication from general statutes or the nature of the military es-
tablishment.

Using therationale of Greene as the underlying basis for its deci-
sion, the court implied through dicta that traditional due process re-
quirements should be afforded a military respondent in any ad-

evidence used to prove the Government's case must be disclosed totheindividual so
that he has an opportunity to show it is untrue.”” Id. at 496, This is obviously the

“narrow” part of the ruling. Here, the Court was concerned about the government's
failure to show Greene much of the evidence because it was classified. However, the

ourt went on to say “we have formalized these protections in the requirements of
confrontation and cross-examination. . . . not only in ¢riminal cases . . . but also
in all types of cases where administrative and regulatory actions were under
scrutiny” eiting Southern R. Co. v. Virginia, 290 U.8, 190 (1933} Ohio Bell
Telephone v. Public Commission, 301 U.8. 282(1937); Morgan v. United States, 304
U.8. 1(1938); Carter v. Kubler, 320 U.S. 243 (1943); Reilly v. Pinkus, 338 U.S. 269
(1849).

#5360 U.8. at 500-07. The decision implies that where traditional rights should be
afforded the respondemm a specific action, denial of these rights must be explicitly
spelled out,i.e.,“. . . they must be made explicitly to assure that individuals are not
deprived of cherished rights under not actually authorized.” 360 U.8. at
507, See also Peters v. Hobby, 349 U.S. 331 (1953),

€367 U.8. 886 (1961}

TId. at 898,

Bland v, Connally, 293 F.2d 832 (D.C. Cir, 1961); Davis v. Stahr, 293 F.2d 860
(D.C. Cir, 19611. Both cases were decided on June 13, 1961
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ministrative action which could result in the issuance of an un-
desirable discharge:

{Ilt must be conceded that any discharge characterized as less than

honorable will result in serious injury. . . .[Wle seriously doubt that the

Conatitution would condone the infliction of such injury, in the service of an

interest so relatively weak, without the protection of the right of confron-

tation.®

In Greene, the U.S, Supreme Court was primarily concerned with
the disruption of Greene’s employment process and his inability to
obtain further employment. Thus, it was the establishment of ac-
tual damages to Greene himself that formed a basis for its opinion.
The appeals court, on the other hand, appeared to be more concern-
ed-with the entire system which could result in the issuance of a
derogatory discharge.*® In this respect, the decisions seem to go
beyond the holding in Greene by questioning the Navy’s right to
“punish or label”*! individuals, rather than the effect of a
procedure on a particular appellant.+2
The question of the applicability of Greene with respect to

military discharge proceedings did not reach the Supreme Court
until May 1962. In Beard v. Stahr,*® a board of inguiry and the
board of review had recommended that the petitioner be ad-
ministratively dismissed and furnished a general discharge cer-
tificate,** However, before the final determination was made, the

#4293 F.2d at 858.

+The appeals court did not question the procedures followed for elimination and
issuance of a non d “What is challenged is theright of the serv-
ice tointroduce the element of punishment or labeling’ into theinvoluntary separa-
tion, by characterizing the discharge derogatorily.” Id. at 858. The court dis-
tinguished the factsin Bailey v. Richardson and Greene v. McElroy where the chief
injury lay in the disruption of the employment relationship. "Unlike the above, this
case presents a situation in which the Governmentcan effect separation withoutin-
jury to the person discharged.” Id.

4293 F.2d at 858,

#In an “unfitness” action, the respondent can be discharged with a less than
honorable discharge. But the board has other options availabletoit. Itcan either re-
tain the servicernan on active duty or discharge him with a general or honorable dis-
charge. Applying the Greene rationale, the serviceman would have to show actual
receipt of aless than honorable discharge in order to have standing to argue that due
process rights were denied him, However, the appeals court seems more inclined to
require due process at any “unfitness” action because of the serviceman’s possibili-
ty of receiving alessthanh Practically speaking, thereisnoreal
difference. The District of Columbia Circuit normally requires the military
petitioner to "exhaust his administrative remedies” before seeking relief from the
court. Schm v. Fowler, 365 F.2d 915 (D.C. Cir. 1966). Therefore, the serviceman
would havehadtohave received adischarge and have exhausted his administrative
remedies before the court would entertain the petition.

370 U.S. 41 (1962)

44T a case involving an officer, field boards have no power to discharge the in-
dividual. The board of inquiry considers the evidence and makes recommendations
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officer petitioned the court to enjoin the Secretary from deter-
mining that he should be removed. He contended that the
proceedings were unconstitutional because they deprived him of of-
fice and retirement benefits without due process of law.

A divided court held that the action was premature and dismiss-
ed it on procedural grounds, thus leaving the constitutional ques-
tion unanswered.** But the dissenting views of Justices Black and
Douglas are noteworthy. Feeling that the case was ripe forre
view,* both Justices would have applied Greene to the military
situation*” because of the “stigmatic” effect of a less than
honorable discharge.*8

The rationale of the minority becomes confusing on this point.
Common military usage of the term “less than homnorable” dis-
charge implies an undesirable discharge. Butin the Beard case, the
officer was contesting receipt of a general discharge, whichis nor-
mally considered to be under honorable conditions. Interpreting
therationalein light of the factual situation leads to the conclusion
that the minority were referring to any discharge other than
honorable per se. If this conclusion is true, then the dissenting opin-
ion has been the most liberal interpretation of Greene to date.

Reluctance by the majority of the Court to rule on the con-
stitutional issue in Beard did not seem to undermine the general
rationale of Greene with respect to administrative discharges, but

to the Service Secretary. The file is reviewed by the board of review before the
Secretary takes any action on the case.

*3The Court reasoned that because the Secretary had not made an actual deter-
mination, there was no actual damage to the petitioner. And even if such a deter-
mination had been made, the petitioner had cenam appellate procedures avaiiable
to him. Thus the Court applied the “ripeness” and “exhaustion of administrative
remedies” doctrines to skirt the constitutional issue,

s declaramry relief will be accorded [citing Bland v. Connally, 293 F.2d 852
(D.C. Cir. 18511] this action for an injunction is timely to prevent an injustice.” 370
U.8 at 43

are vital when cne's emalsyment rights ate tnvolved
s are ofzen effec: trake thestand. A
natcrossiexinal

v need n

. can te:

1d. A year later, in Williams v, Zuckert, 371 U 8,531 11963}, the petitionerwas held to
have lost his confrontation and cross-examination rights by waiting too long tocall
witnesses for cross.examination. Again, Justices Black and Dougias dissented,
stating that they would hold that there is a constitutional right of cross-
examination because of the “stigma” of a less than honorable discharge.
“#Wethink that:t must be conceded that enydischarge !
cusinjury T mot om.y means hels

raccerized as less than 0% orabiewil. resulsin
meraas derefite . duth the federal and srate sy stems, put

370 U.8. at 44, quoting Bland v. Connally, 293 F.2d 852, 838 (D.C, Cir. 1961,

160



1976] PROCEDURAL RIGHTS IN ELIMINATION HEARINGS

the lack of clear guidelines has caused a diversity of opinionin the
lower federal courts. In 1961, the U.S. Court of Appeals for the
Fourth Circuit considered the issue in Reed v. Franke® In that
case, Reed had been eliminated from the service for unsuitability
because of alecohol problems, and he challenged the discharge on
the ground that his due process rights had been violated. Relying
on the ruling in Greene, Reed argued that the regulations govern-
ing administrative discharges, which do not provide for full due
process rights, were not valid without the express authority of
either the President or Congress.

After considering the issue, the court held that Greene did not
apply because Congress had impliedly approved the lack of due
process features by establishing an adequate appellate
procedure.® In its decision, the court stated:

A fact finding hearing prior to discharge is one way 10 protect plaintiff's
rights, but it is net the only means of protection, and Congress has provided
other ways of preventing injustices and correcting errors in connection with
military discharges. By statute, Reed is provided an opportunity to avoid
the injury he claims he will suffer when the discharge becomes effective.*:

In reaching this decision, the court avoided the constitutional
issue,’2 and seemed to disregard the constitutional implications of
Greene. In this respect, the rationale of the appeals court seems
faulty. Despite Greene's intimation that due process rights are
triggered atthe moment the “injury” occurs {i.e.,in a military situa-
tion, when a person receives a derogatory discharge), the court of
appeals indicated that due process will be satisfied if an actual “in-
jury” can subsequently be corrected by administrative
proceedings. The court could have easily avoided its difficulty in
reconciling its decision with Greene by dismissing the action on
procedural grounds. Since Reed’s case had not yet been reviewed,
the court could have dismissed the action as “premature,” relying
on the “exhaustion of administrative remedies” doctrine, This posi-
tion has been taken by the U.S, Courts of Appeals for the Third,?

#3298 F.2d 17 (4th Cir. 1961)

#“We do not find Greene controlling here.” Id. at 26,

s11d. at 27.

s2[Wle follow the accepted judicial practice of avoiding the resolution of con-
stitutional issues where an alternative ground for disposing of the case is present.”
Id

»In Nelson v. Miller, 373 F.2d 474(3d Cir. 1967),an electrician's mate sought anin-
junetion to rsstramnhe Navy from discharging hlm for hcmosexuahty Althoughhe
received an h therewas y to the effect that
he would receive sub al prejudice b ftheh Itaint, even though
the discharge was honorable, The court found that since it was honorable, damage
to Nelson was minimized, The factthat Nelson was not “stigmatized” by aless than
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Fifth,5* and Tenth Circuits.>®

In 1967, the U.8. Court of Appeals for the District of Columbia
Cireuit took a different approach. In Brown v. Gamage,’® an Air
Force officer who had been discharged from active duty for falsify-
ing official weather reports challenged his separation on the
ground that he had been denied the opportunity to confront and
cross-examine adverse witnesses. The court ruled that sixth
amendment rights of confrontation and cross-examination did not
apply to administrative proceedings, since by specific language,
they applied “in all criminal proceedings,” and then reversed the
district court’'s ruling that the lack of confrontation and cross-
examination had denied Gamage a “fair hearing.” The facts
revealed that his removal from the service was based in part on af-
fidavits from four former servicemen who stated that Gamage had
ordered them to falsify certain weather reports.

At first glance, the decision appears to be markedly inconsistent
with the court’s earlier ruling in Bland.’” But it should be pointed
out that Gamage received an honorable discharge, which would
not create the “stigma” that concerned the courtintheearlier case.
Therefore, the decision does not seem to overrule the court’s earlier
view that due process requirements should apply where a serv-
iceman could receive a less than honorable discharge.

Two other courts, the Second Circuit and the Court of Claims
have followed this viewpoint, and have implied that Greene’slogic
would apply when the “stigma” of an undesirable discharge is in-
volved.

The Second Circuit in Birnbaum v. Trussel*® held that a suf:
ficient “injury to a public employee” existed to require due process
protections where a physician was discharged for alleged anti-
Negro bias. The court, citing Greene v. McElroy, stated that
“whenever there is a substantial interest, other than employment

honorable discharge could have had a bearing on the court’s ultimate decision, but
invocation of the “failure to exhaust administrative remedies” doctrine becomes
clear where the court states that “constitutional inquiry inte these matters may be
made unnecessary by answers at a military level.” 373 F.2d at 480,

*McCurdy v. Zuckert, 359 F.2d 491 (5th Cir.), cert. denied, 385 U.S. 903 (1966%
Standford v. United States, 413 F.2d 1048 (5th Cir, 1969); Tuggle v. Brown, 362 F.2d
801 (5th Cir.), cert. denied, 383 U.S. 941 (1966).

»*Bard v. Seamons, 507 F.2d 765 (10th Cir. 1975).
77 F.2d 154 (D.C. Cir. 1967), cert. denied, 389 U.8. 858 (1968).
In the earlier case, the D.C. C'rcuit stated:“[Wle seriously doubt that the Con-
stitation would condone the infliction of such injury in the service of an interest so
relatively weak, without the protection of the right of confrontation.” Bland v. Con-
nally, 293 F.2d 852, 858 (D.C. Cir. 1961).

371 F.2d 672 (2d Cir. 1968)
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by the state, involved in the discharge of a public employee, he can
be removed neither on arbitrary grounds nor without a procedure
calculated to determine whether legitimate grounds exist.”*® The
court then noted that most of the cases had involved security
classifications and accusations of disloyalty, however, “the princi-
ple announced is applicable. . . because the potential injury to the
public employee is similar.”&0

The Court of Claims has broadly read Greene as providing that
the Government

cannot, without i ination and

adverse witnesses, take detrimental action against a person’s substannal
interests on loyalty or secun[) g‘zounds—unless at the least Cong'ress [or
the President] has exp d the lesser

In Garrott a postal employee who was being removed on the basis
of certain allegations concerning his loyalty to the United States
waived appearance at the board hearing. When helater applied for
his annuity at age 62 (he had accumulated enough time for an an-
nuity at the time of his dismissal)it was denied on the grounds that
he had either given false information or had concealed material
facts with respect to his association with subversive organizations
and activities at the time of his employment. The court awarded the
plaintiff summary judgment, entitling him to his annuity.

Then in Conn v. United States,®? the court discussed the stigma
attached to a less than honorable discharge. Conn was discharged
from the Marines with an undesirable discharge as the result of an
accident in Haiti, where a pedestrian was killed. At his ad-
ministrative hearing, only the ex parte statement of the in-
vestigating officer, containing the unsworn statements of
witnesses, was considered. The court noted that

to the public generally, a less-than-honorable discharge carries the damag-
ing implication that an individual has been declared unfit for retention in
the Armed Forces . . . . [Tlo the individual himsel . . . [it] constitutes a
blemish which will forever attach to his record of performance.s?

The court then added: “All of this demands that judicial review
focus with scrupulous care upon severance from the armed services

>2Id, at 678,

e ]d. at 678-79. Applying this principle to the military administrative discharge
system might be more difficult though, The appellate court has required a military
petitioner to exhaust his administrative remedies before seeking relief from the
federal courts. See Michaelson v. Herren, 242 F.2d 693 (2d Cir. 1957).

#iGarrott v. United States, 340 F.2d 615, 618 (Ct. CL. 1963)

2376 F.2d 878 (Ct. CL. 1966},

1d. at 881
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with a less-than-honorable administrative discharge . . . [Tlhe
fundamentals comprising due process must be honored both in
letter and spirit.””8¢

The U.8. Court of Appeals for the Ninth Circuit, on the other
hand, has adopted the more restrictive “‘fundamental fairness”
concept in applying Greene to the military situation. In Grimm v.
Brown,® the appellate court upheld a lower court’s determination
that the officer involved was denied a “fair and impartial”
hearing.®® Grimm’s administrative discharge was based substan-
tially on an ex parte report of investigation, conducted by the Air
Force's Office of Security Investigation, which concluded that he
had breached security regulations by discussing classified infor-
mation with unauthorized personnel. At the hearing, he was
neither provided a copy of the investigation nor informed of the
source of information it contained. In declaring the proceedings a
nullity, the district court elaborated on the principles of fundamen-
tal fairness:

In administrative hearings. the primary concern of the courts has been to
guarantee the element of fairness which is involved in a full disclosure of
charges and adverse statements with the identification of the sources. so
that the accused may effectively prepare an adequate defense.*”

The doctrine of “fundamental fairness” can be traced back to the
Supreme Court’s decision in Burns v. Wilson,5® where the Court
held that the due process clause of the fifth amendment protects
military personnel from “crude injustices” and “lack of rudimen-
tary fairness” in courts-martial proceedings. Since then, the doe-
trine has been applied by some federal courts to the administrative
area,®

7
#3449 F.2d 634 (9th Cir. 1971 The appellate court reaffirmed this principle in
Denton v. Secretary of the Air Force, 483 F.2d 21 i9th Cir. 1973). In that case, one
finding of the board was based entirely on the ex parte statement of a witness
(Wyse). The court stated: “[L)f the finding stood alone, we might reverse because
Dentan had no chance to cross-examine Wyse [citing Greene]” 483 F.2d at 28.

*The lower court's decision is reported at 201 F. Supp. 1011 {N.D. Cal. 1968,

#"Id. at 1014 (emphasis added). The court cited Greene v, McElroy and Brown v
Gamage for this proposition.

#2346 U.8, 137 (1953)

#The "“fundamental fairness’ doctrine is best illustrated by the district court’s
opinion in Gamage v, Zuckert, Civil No. 1124-64(D.D.C., Nov. 8, 1963). Judge Holt-
zoff held that the requirements of a “fair hearing” barred the use in evidence of ex
parte accusatory statements of witnesses who are not produced to testify orally orby
deposition. The statute under which the separation had been initiated required a
“fair and impartial hearing” 110 U8.C. § 8782 (b) (1964)), and the court conciaded
that confrontation of witnesses is a vital part of a “fair hearing.” But note that this
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Rights afforded to servicemen under this doctrine however,
appear to be more restricted than the broad rights of confrontation
and cross-examination implied by Greene. In most cases where the
respondent was denied a “‘fair and impartial” hearing, the Govern-
ment either considered “secret” evidence which was not furnished
to the serviceman,’ or affidavits of witnesses who could have been
present at the board hearing.” Therefore, the doctrine of “fun-
damental fairness” does not propose to guarantee an absolute right
of confrontation and cross-examination of witnesses, even if the
government action could seriously injure the individual. It appears
to be limited to those situations where the Government could either
turn over the documentary evidence or require the presence of the
witness at the board hearing.™

Case law in the early 1960’s led earlier writers to conclude that
the federal courts were shifting away from the general concept of
“fundamental fairness” to the more specific constitutional
provisions.”™ However, it now appears that the doctrine of “fun-
damental fairness” is the rationale most used by the courts in
granting equitable relief to the military petitioner, and will play a
significant role in future administrative law decisions. Today, the
main proponents of this doctrine appear to be the U.8. Court of
Appeals for the Ninth Circuit and perhaps the U.S. Court of
Claims.™

holding was not accepted by the U.S, Court of Appeals for the District of Columbia
Circuit, and that court overruled the decision in Brown v. Gamage.

*Grimm v. Brown, 449 F.2d 654 (9th Cir. 1971). See also Glidden v, United States,
185 Ct, CL 515 (1968) (undesirable discharge for fellatio}. In Glidden the respondent
was fortunate enough to get a summary of the investigative report.

“iIn Cason v. United States, 471 F.2d 1225 (Ct. Cl, 1973), the petitioner alleged
procedural dling and L with lations in effecting his dis-
charge. At the hearing, the only evidence presented by the Navy and considered by
the board consisted of uncorroborated written statements of his accusers who were
not made available for cross-examination, despite their presence in thelocal area on
active duty, and the introduction of a transeription of a tape recording, although the
respondent demanded that the complete tape be produced. The court held that the
Navy violated its own regulations (see 32 C.F.R. § 730.15 (1962)) which gave the
respondent at an administrative hearing the right to examine all witnesses.

‘Fundamental fairness” apparently would not bar the use of an affidavit con-
taining the testimony of a witness who could not be produced to testify at the hear-
ing. This would be the main difference between an absolute right of confrontation
and ion and the “limited” right under the “fundamental
fairness” doctrine.

“8ee, e.g., Lane, Evidence and the Administrative Discharge Board, 35 MiL. L.
REv. 85, 113 (1972).

“In examining Cason v. United States, Glidden u. United States, and Clackum v,
United States, 148 Ct. Cl. 404 (1960) (discharge for homosexualty) one must dis-
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The most conservative position taken by an appellate court has
been in the Sixth Circuit. In Crowe v. Clifford,® a Captain petition-
ed the court after receiving a less than honorable discharge for
alcohol abuse. In reaching its decision, the court held thatrights of
confrontation and cross-examination were not applicable to ad-
ministrative proceedings.

And appellant’s suggestions that these procedures do not comport with
federal constitutional provisions requiring confrontation of witnesses, and
federal court rulings strictly limiting the admissibility of hearsay evidence
miss the point that these principles which govern criminal trials are not

licable to ai ative disch proceedings of the nature of the
present case 't

The appeals court missed the point, however, whenit cited Brown
v. Gamage as controlling authority for the above proposition. An
analysis of that decision reveals that Gamage had received an
honorable discharge and was entitled to his retirement pay, and
the decision to be based upon the fact that no “stigma” had at-
tached to Gamage’s separation. In asituation involving aless than
honorable discharge (such as Crowe received), the D.C. Circuit
would be more inclined to require full due proces: Also, in
limiting itself to the provisions of the sixth amendment, the U.S.
Court of Appeals for the Sixth Circuit seems to have ignored the
broader application of due process rights under the fifth amend-
ment which were outlined by the Supreme Court in Greene.

Analysis of these appellate decisions cannot dissolve the confu-
sion or propose any controlling axioms of administrative law with
respect to discharge proceedings. One unescapable but unfortunate
conclusion is that the quantum of equity, or lack thereof, provided a
petitioner depends upon the judicial forum or circuit in which he
brings suit. For example, soldiers stationed in certain judicial cir-
cuits could expect to fare much better than servicemen in the Sixth
Circuit, should they choose to petition the federal courts for review,

tinguish between government conduct in violation of constitutional rights and
government conduct which violates fairness, At least one writer has concluded that
the latter would be more prevalent in these cases. See Lane, supre note 73. The
court’s language in the Conn case strongly indicates that the U.8. Court of Claims
could require full due process rights in cases where the serviceman receives a less
than honorable discharge. See note 67 supra. Therefore, it is difficult to judge
whether the U.8. Court of Claims has adopted the “fundamental fairness” concept,
ot would require full due process. For arecentcase not related to theissue of confron.
tation and cross-examinarion, but involving a “stigmatic” discharge, see Carter v,
Umled States, 509 F.2d 1150 (Ct. CL 1975).

5 F.2d 945 (6th Cir, 1972

14, 947,

**See note 57
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To make matters worse, there are also varying procedural re
quirements, ranging from full exhaustion of administration
remedies™ to perhaps no exhausiton requirement at all.”®

In light of this, national standards would certainly be desirable.
But even assuming that such standards could be established, one
central question still remains. Should a military respondent be en-
titled to an absolute right of confrontation and cross-examination
of government witnesses?

B. ARGUMENT FOR FULL DUE PROCESS

Despite the fact that thereluctance of the SupremeCourt to decide
the issue has caused a diversity of opinion in the lower federal
courts, there is still a logical argument that full due process should
be applied to the administrative proceeding, assuming thatcivilian
standards can be applied to the military situation.

Past decisions support the inference that the courts will
‘balance” the respective interests whenever the governmental in-
terestin a summary-type administrative adjudication clashes with
the respondent’s interest in avoiding resultant “injury.”s¢ In this
balancing process, however, the extent of such “injury” to the in-
dividual appears to be the most important factor in determining
both “standing” to seek judicial relief, and ultimately the extent to
which due process should be applied.®! It is also clear from the
decisions that if the administrative action involves an adjudica-
tion of fact, one of these due process considerations is the right of
confrontation and cross-examinatidn of witnesses.’

In applying this “balancing” test to civilian cases, the Supreme
Court has held that confrontation and cross-examination should
be afforded where thereis a quasi-criminal adjudication,8? or where

"3See Standford v. United States, 413 F.2d 1048 (5th Cir, 1969); Tuggle v. Brown,
362 F.2d 801 (5th Cir.), cert. denied, 385 U.S. 941 (1966) McCurdy v. Zuckert, 359 F.2d
491 (5th Cir.), cert. denied, 385 U.8. 903(1966); Michaelson v. Herren, 242 F.2d 693 (2d
Cir, 1957), Marshall v. Wyman, 132 F. Supp. 169 (N.D. Cal. 1955)

"Qgden v. Zuckert, 298 F.2d 312 (D.C. Cir. 1961).

#The balancing test is clearly formulated in Goldberg v. Kelly, 379 U.S. 254 (1970).
Accord, Cafeteria & Restaurant Workers Union v. McElroy where the Court stated:
““Consideration of what procedures due process may require must begin with a deter-
mination of the precise nature of the government function involved as well as of the
private interest that has been affected by the government action.” 367 U.8, at 895.

“1Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 168 (1951).

#2Greene v. McElroy, 360 U.S. 474(1959). Cf. Willner v. Committee on Character &
Fitness, 373 U.S. 96, 103-04 (1963); ICC v. Lousiville & N.R. Co., 227 U.S, 88, 93-94
(1913),

£3Jenkins v. McKeithen, 395 U8, 411 (1969) (Iabor-management investigations to
determine whether criminal activity had taken place).
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the action could either substantially deprive an individual of the
opportunity to seek employment in his chosen field® or to receive
statutory benefits which he would otherwise be entitled to receive
under public law.?

In the military situation, itis easy to visualize an administrative
board acting as a quasi-criminal adjudicatory body. Certain
grounds for discharge can also constitute criminal conduct, For ex-
ample, homosexuality and sexual perversion, both grounds for ad-
ministrative discharge,® are considered crimes in many state
jurisdictions. And certainly, early release from the service will
deprive an individual of statutory benefits which would otherwise
be available to him under public law. But perhaps the most viable
argument is the alleged “stigmatic” effect of a less than honorable
discharge, which invariable impedes the opportunity to gain any
worthwhile civilian employment.2” In view of these facts, the “in
jury” criterion seems to be satisfied.

C. BALANCING OF INTERESTS:
THE DOCTRINE OF MILITARY NECESSITY

However, in order to achieve a proper “balancing” effect, the in-
terest of the Government must also be examined. Just as minimal
due process cannot adequately serve the needs of the individual
soldier, full due process cannot adequately serve the needs of the
military.

The most serious flaw would be the effect of depriving the
military, in certain situations, of the ability to eliminate people un-
suited to its needs. For example, a situation could arise where a
soldier has dishonorably refused to pay his just debts. If evidence of
this fact were totally based upon written communication with out
of state businesses, then the requirement of full confrontation and
cross-examination could seriously impede the elimination process.

Other problems are also attendant upon incorporating full due
process into administrative proceedings. In many cases, such a
procedure would be counterproductive because of the substantial
increase in the processing time. This would have the effect of
destroying the concept of an easy elimination process, whichis a
fundamental military necessity. From the military’s point of view,

“4See cases cited note 52 supra

Guldbergw Kelly. 379 U.S. 234 1970Y accord, Sherbert v. Verner, 374 U.S. 398
1983 (d L for pl m); Speiser v. Randall, 357
TS 513 (1958) (denial of tax exemption’.

“See note 7 supra.

“"See Jones. The Grauity afAdmmLstmtlLe Discharges: A Legal and Empirical
Evaluation, 539 M1, L. REV.1 (19
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an administrative proceeding should be completed as fast as possi-
ble. Aside from tying up administrative resources, a long ad-
ministrative proceeding is not fair to the individual concerned.
Another unfavorable sideeffect could be the overloading of an
already crowded judicial docket. As requirements for ad-
ministrative discharges become more stringent, commanders
might become more inclined to look to courts-martial as a possible
remedy.

The above examples are by no means comprehensive. But they
serve to form a basis for the traditional military argument for a
relatively easy process to facilitate the discharge of undesirable
members. However, such an argument, in and of itself, has little
substantive merit. An easier method of elimination could be achiev-
ed by ceasing to characterize discharges, If noreal “injury” occurs,
due process is not required in a governmental dismissal action.®®
And with the “all volunteer” concept currently in effect, the
classification of discharges is the least necessary feature of the ad-
ministrative system, and could be eliminated without irreparable
harm to the military. But as one writer states, the military is not
likely to change the present method of characterizing discharges:
“It currently appears that, as a matter of policy, the Department of
Defense will adhere to published guidelines calling for, and defin-
ing the parameters of, discharge characterization for the
foreseeable future.”s?

Thus the issue turns to the argument for retaining the less than
honorable discharge. The main reason appears to be the need to
maintain high standards and discipline in the armed forces. This
need for discipline constitutes the basic foundation forthe doctrine
of “military necessity” which has traditionally relaxed due process
requirements in the military area. The doctrine evolved from the
Supreme Court decision in Orloff v. Willoughby® which stands for
the proposition that curtailment of personal freedoms in the
military would not be unconstitutional if justified by military
reasons: “The military has always occupied a special position and
courts have been reluctant to interfere or take over the job of ‘run-
ning the Army.””®? Consequently, the military is allowed a certain
latitude and discretion in order to properly train and discipline its
members.5?

s*Cafeteria & Restaurant Workers Union v, McElroy, 367 U.S. 886 (1961)

*Smalkin, supra note 30, at §

5345 U,8.'83 (1933).

*Id. at 93; accord, Robinson v. Rand, 340 F. Supp. 37, 38 (D. Colo. 1972)

szAnderson v, Laird, 466 F.2d 263 (D.C, Cir, 1972), Cortright v. Resor, 447F. 24 245
(2d Cir, 1971); Raderman v. Kaine, 411 F 2d 1102 (2d Cir.), cert. dismissed, 396 U.S.
978 (1969)
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Although the military may occupy & “special position,” the doc-
trine of “military necessity” is not unique, because it can be com-
pared to similar situations where a conflict between governmental
and private interests may exist. In all these cases, itis clearthat the
courts have applied a ‘“balancing” test comparing the interests of
the Government and the private rights of the individual.

But the question of what standard should be appliedin balancing
these respective interests is less clear. In recent years, the Supreme
Court has applied a two-tier test in determining whether a certain
legislative classification has violated constitutional rights.?? The
“‘strict scrutiny” test has been applied when either private rights
are classified as “fundamental” 9 or the classificationis predicated
upon certain “suspect” classifications such as race, alienage or
national heritage.?> Under this test, the burden is on the Govern-
ment to demonstrate that the classificationis necessary to promote
a “compelling governmental interest”*® and that there is no
reasonable way to achieve the goals with a lesser burden on the
constitutionally protected activity.®”

If neither a “fundamental” right nor a “suspect” classificationis
involved, the statute or regulation is presumptively valid, and will
not be disturbed unless it bears no reasonable relation to a valid
governmental interest.® This latter standard has been referred to
as the “rational relationship” test, i.e., there must be a *‘rational”
basis for the regulations.

Herein lies the crux of the problem. If the “strict scrutiny” test
were applied to the administrative discharge area, the regulations
would obviously fail to meet constitutional standards; whereas it
would not be difficult to establish a rational basis for the ad-
ministrative action under the “rational relationship” test. Unfor-
tunately, recent writers have only casually referred to this difficult
question. Smalkin, for example, recognizes that judicial change
may take place in the future, but he does notspeculate on the nature
or reasons for such change.

“'This test is most frequently used in situations involving “equal protection’’;
however, it has also been applied in the ' due process” area. See Frontiero v. Richard-
som, 411 U.S. 677 (1973). Even though the test was applied in Frontiero, a question
still remains whether the variable standards employed in reviewing violations of
the equal protection clause will be read into the due process clause in ali situations
See Vlandis v. Kline, 412 U.8. 441 (1973,

3:Shapiro v. Thompson, 394 U.S. 618 (19691 (right to travel); Dunn v. Blumstein,
©.8. 330 (1872) iright to vore).

*Loving v. Virginia, 388 U.8. 1 (10671 (race); Graham v. Richardson, 403 U.8. 365
wlgylv(ahenage\ Hernandez v. Texas, 347 U.8. 475 (19541 (national origin}.

tShapiro v. Thompson, 394 U.S. 618 (1969)
*Dunn v. Blumstein, 404 U.S. 330 (1972)
*McGowen v. Maryland, 366 U.5. 420 (19611,

4
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Although the “balancing test” in Goldberg provides a basis for argument
that the individual's interest in a hearing is outweighed by the
Government's interest in speedy separatmn of individuals without the
dous costs in time, ] and paperwork dant upon fur-
nishing a hearing in these traditionally discretionary cases, itis noted that
in the Goldberg caseitself, the Court held that a state’s interest in consery-
ing similar resources must give way to theindividual’s interest in receiving
procedural due process protection. The next few years will tell us with cer-
tainty what the answer to these questions must be. If the courts do not first
invade this heretofore sacrosanct area, Congress may well act sua spontein
enacting some broad reforms in the entire panoply of administrative dis-
charge procedures,*®

Lunding, on the other hand, was specific in concluding that full
due process rights should be afforded military respondents at ad-
ministrative hearings. However, he did not provide arational basis
for his conclusion. In his article, he spoke of the balancing of
respective interests:

The services’ interests in effecting speedy discharges and in providing per-
formance incentives and disincentives must be balanced against in-
dividual interests if a proper standard of due process is to be formulated.
Giving due consideration to military mtereszs need not prevent a court from
striking a balance which allows n and of
witnesses by the dischargee. Courts have deemed important government in-
terests insufficient to preclude the right of confrontation in other contexts
[citing Goldberg]. And significantly, in the specific context of ad-
ministrative discharges, some courts have required that proceedings con-
form to normal due process standards, despite clear countervailing military
interests.*?®

In support of his position, Lunding relies upon three decisions of
the Court of Claims—Clackum v. United States,®* Middleton v,
United States,'°? and Cole v. United States.'®® However, al! three
cases focused upon specific facts rather than the broad con-
stitutional question of whether due process should be afforded a
respondent at an administrative hearing. In Clackum, an Air Force
enlisted woman had received an undesirable discharge which was
based upon a confidential investigative report. In voiding the dis-
charge, the court was more concerned with the narrow concept of
“fun¥amental fairness” than the broad constitutional rights under

#Smalkin, supra note 30, af

10, unding, e Boutew. OfMlllmry Administrative Discharges, 83 YaLz L.J.
33, 53 (1973)

131148 Ct. Cl. 404 (1960). The Court of Claims has consistently applied the “fun-
damental faimess” doctrine when the military could have called the witnesses but
chose not to do so. See also Glidden v. United States, 185 Ct. CL. 515 (1968); Cason v.
United States, 471 F.2d 1225 (Ct. Cl. 1979).

192170 Ct, Cl. 36 (1965).

105171 Ct. CL. 178 (1965).
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the fifth or sixth amendments.>?* The other two cases focused upon
specific practices on the part of the military rather than con-
stitutional deficiencies in the regulations. In Middleton, an Air
Force enlisted man resigned for the good of the service after being
threatened with court-martial, and Cole dealt with the problem of
command influence. So although the cases dealt with certain
problems which could arise at an administrative hearing, they cer-
tainly do not stand for the general proposition that due process
should be afforded at every administrative hearing.

It is clear that the requirements of the armed services do not
override individual rights in every situation. In Frontiero v.
Richardson,%3 the Supreme Court considered the question of the
right of a female member to claim her spouse as a dependent for the
purpose of obtaining increased quarters allowance and medical
and dental benefits, which if provided, would place her on an equal
footing with male members, Four members of the Court applied the
“gstrict scrutiny’’*°® test because the classifications were based on
sex, and as such were “inherently suspect”; while four other
members!®” grounded their opinions on Reed v. Reed.*?® But would
the test be similarly applied if individual rights were classified as
“fundamental”? In the recent “hair cases,” the “rational
relationship” test was applied by all courts considering the issue,
although there was a split of opinion on whether such regulations
had a legitimate or rational military basis.:%® However, it is in-
teresting to note from these decisions that the right to wear one’s
hair at a chosen length (or a wig) was referred to as a “lesser” con-
stitutional right. Does this classification of rights imply that courts
may be willing to apply a higher standard if the right is classified
as “fundamental”? In 1974, the U.8. District Court for the District

“MThe difference between "fundamental fairness” and full protection under the
fifth or sixth amendments was clearly spelled out by the court in Grant v, United
States, 162 Ct. Cl. 600, 608 (1963}, where the court stated: “[S]afeguards of the Fifth
and Bixth Amendments do not come into the picturein an administrative discharge
hearing.”

103411 U.S. 677 (1873).

#“And when we enter the realm of strict judicial scrutiny there can be no doubt
that “ dministrative convenience” is not a shibboleth, the mere recitation of which
dictates constitutionality.”

U Justices Stewart (concurring in the judgment), 411 U.S. at891; and Powell (con-
curring in the judgment), with whom Blackmun and the Chief Justice joined. /d

06404 U.8, 71 (1971).

:09The Second, Fifth, Seventh, and Ninth Circuits found arational basis, whereas
the First Circuit did not. Raderman v. Kaine, 411F.2d 1102(2d Cir.), cert. digmissed,
396 U.S, 978(1969); Karr v. Schmidt, 460 F.2d 609(5th Cir, 1972); Anderson v. Laird,
437 F.2d 912 (7th Cir. 1971} Agrati v. Laird, 440 F.2d 683 (Sth Cir. 1971). But see
Friedman v. Froehlke, 470 F.2d 1351 (1st Cir. 1972)
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of Columbia did classify the “right to privacy” as a “fundamental”’
right. In Committee for GI Rights v. Callaway,'1° the court applied
what appears to be a “strict scrutiny” test in declaring certain
regulations unconstitutional:

The doctrine of military necessity does not embrace everything the military
may consider desirable. One does not automatically forfeit the protections
of the Constitution when he enters military service. . . . The constitutional
rights of a GI, including his privacy, may not be infringed except to the ex-
tent that the military can demonstrate by conerete proof urgent necessityto
act unconstitutionally in order to preserve a significant aspect of discipline
or morale. !

On appeal, the District of Columbia Circuit Court of Appeals
reversed the district court and validated the drug inspections,
holding them to be “reasonable.”11? This characterization would
seem to indicate that actions taken to protect military “readiness
and efficiency”1:3 must be justified by a “reasonable relationship”
to the end desired rather than by the more arduous “strict scrutiny”
standards. Whether the same test would be utilized with respect to
the characterization given an administrative discharge is open to
question.

The standard to be applied is dependent upon the nature of thein-
dividual right in question and upon the nature of the governmental
interest in question. If the right is considered of “lesser” con-
stitutional stature, such as found in the “hair length” cases, the
“rational relationship” test will probably be applied in balancing
the respective interests. On the otherhand, ifitrisestothelevel ofa
“fundamental” right, a higher standard could be applied by the
courts. Of course the correct standard to be applied is not unrelated
to the governmental interest involved.'# For example, the
government's interest in directly preserving military readiness
and effectiveness should be viewed as more important than
stigmatizing individuals it has eliminated from the armed forces!!s
or its need to conserve administrative resources.18

Where does the right of confrontation and cross-examination fall
within this spectrum of individual rights and governmental in-
terests? Greene v. McElroy is generally acknowledged to be the

122370 F. Supp. 934 (D.D.C. 1974).

1:1]d. at 940 (emphasis added).

122518 F. 2d 486 (D.C. Cir. 1975)

13d. at 477.

14Cf. D inthe L E tection, 82 Harv. L. REV. 1065, 1120
1969).

1:55ee Bland v. Connally, 298 F.2d 852, 858 (D.C. Cir. 1961).

t¢Frontiero v. Richardson, 411 U.8. 677 (1973)
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basic Supreme Court decision in the area, and is often cited for the
proposition that due process requires the right of confrontation and
cross-examination where serious injury to the individual results
from the government's action. But before such a conclusion is
logically accepted, certain important questions must be resolved.

The Court’s decision in Greene was designed to protect an in-
dividual from government use of “‘secret” or classified evidence,
when such use could result in injury to the individual. In this
respect, the ruling was narrowly confined to the specific facts
presented in the case:

[Wlhere Government action injuree an individual, and the
reasonableness of the action depends on fact findings, the evidence used to
prove the Government's case must be disclosed to the individual so that he
has the opportunity to show it is untrue.”’*

However, the Court went on to imply by way of dicta that the
traditional rights of confrontation and cross-examination should
be applied to all administrative actions where serious injury could
result to the individual:

[W)e have formalized these protections in the requirements of confron-

tation and cross-examination . . . notonly in criminalcases. .  butalsoin
all types of cases where administrative and regulatory actions were under
scrutiny.

Does this use of the term ‘‘scrutiny” refer to the “strict scrutiny”
test? If so, the Greene decision did not generate a new judicial
proposition for due process, as concluded by some writers, but
rather, it merely restated the Court’s position when ‘‘suspect”
classifications or “fundamental” rights are involved. Is a “fun-
damental” right involved in the administrative discharge of a
soldier? If not, would any subsequent injury to the soldier in the
form of a less than honorable discharge create a “fundamental”
right?

It has long been held that an individual has no constitutionally
protected right to military status.’?? So “status” per se has not been
construed as a “fundamental” right by the courts. Forexample,ina
recent “‘status” case,'?" the U.S. District Court for the Eastern Dis-
trict of New York applied the “rational relationship” testin holding

17360 U 5. at 496-97,
1o1d.

1**Reaves v. Ainsworth, 219 U.S. 296 (18111; Beard v. Stahr, 200 F. Supp. iD.D.C
1961), vacated per curiam with directions to dismiss as premature, 370 U.S. 41
(1962;; cf. Creary v. Weeks, 239 U.S. 3361922,

#"Rohe v. Froehlke, 365 F. Supp. 114 (E.D.N.Y. 19731
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that full due process was not required to recall a reservist to active
duty. In its decision, the court stated:

To paraphrase the principle, due process must be tailored to the contextual
background and the necessities of the situation. Thus, military personnel
are not in a position to evoke the same range of rights enjoyed by
civilians, 12!

Only one court to date has chosen to consider the possibility of
personal injury creating a fundamental right at the administrative
hearing. In the Bland case, the D.C. Circuit did not question the
procedures followed for elimination,'?? but did challenge the “right
of the service to introduce the element of punishment or ‘labeling’
into the involuntary separation, by characterizing the discharge
derogatorily.”123 Because of the stigmatic effect of the discharge,
the court would apply the “strict scrutiny” test and require full due
process rights.12¢

However, even the D.C. Circuit chose to make its broad
pronouncements by way of dicta only., No court has specifically
ruled that theregulations governing administrative discharges are
constitutionally deficient. And with the exception of the D.C. Cir-
cuit, no court has chosen to address the issue of balancing the
respective interests in the specific situation.

At present, the tests the federal courts are willing to utilize when
evaluating administrative discharges are not consistent. Ap-
parently military status per se is not enough to constitute a “fun-
damental” right, and most courts are reluctant to “‘bridge the gap”
by subjecting all administrative sanctions to the full panoply of
due process rights. However, the courts appear to have embraced a
general sense of justice and fair play,!?> and therefore have been in-
clined to grant relief to the military petitioner where the
proceedings disclose some element of fundamental unfairness,?

121368 F. Supp. at 119 citing O'Mara v. Zebrowski, 447 F.2d 1085 (3d Cir. 1873).

122This would be a logical conclusion because “‘status” per seis not a fundamental
right,

23293 F.2d at 858.

"4 Jd. The “strict scrutiny’ test is a two-part test. There must be a “‘compelling
governmental interest,” and no alternative way to accomplish the end result witha
lesser burden on the constitutionally protected activity. The D.C. Circuit addressed
both parts of the test. “We seriously doubt that the Constitution would condone the
infliction of such injury, in the service of an interest so relatively weak.” The court
went on to distinguish the military situation from Greene by the fact that the
military could accomplish the same result withoutissuing a derogatory discharge.

B8malkin, supra note 30, at 9,
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In this respect, the decisions seem to have carved an exception to
the general balancing of interests test.

1IV. CONCLUSION

At the present time, there is no constitutional requirement that
an absolute right of confrontation and cross-examination be af-
forded a military respondent at an administrative discharge hear-
ing, and it is unlikely that such a requirement will be affixed by the
courts in the near future. The rationale for this conclusion stems
from the fact that military status per se has not been traditionally
found by the courts to be a “fundamental” right; and absent such a
fundamental right, military necessity will prevail unless thereisno
rational basis for the regulations.

However, there is emerging judicial support for the argument
that the quantum of injury attaching to an undesirable discharge
places the “unfitness” actionin therealm of strict judicial serutiny
The injury argument has led some writers to argue that full due
process rights should be afforded a military respondent where
sericus injury could result from the issuance of an undesirable dis-
charge. But at the present time, only a small minority of the courts
has accepted this position. The U.S. Court of Appeals for the Dis-
trict of Columbia has indicated that the “unfitness” action should
be subject to strict judicial scrutiny, but it did so by way of dicta
only, following the lead of the dissenting opinions of Justices Black
and Douglas in Greene v. McElroy. The great majority of cases
granting relief to respondents in administrative elimination ac-
tions has involved situations where the Government had control of
either witnesses or documentary evidence, and refused to make it
available to the respondent. In deciding these cases, the courts
have displayed a greater concern for the fact that the Government

1A review of the cases indicates that some unfairness has been present when
relief has been granted to the petitioner. See Greene v. McElroy, 360 U.S. 474(1959)
(use of classified material not available to defensei; Bland v. Connally, 293 F.2d 852
{D.C. Cir. 1961} and vis v. Stahr, 293 F.2d 860 (D.C. Cir. 1961} (uge of classified
evidence); Conn v. United States, 376 F.2d iCt. C1. 19681 {use of an ex partein-
vestigating report—respondent not present during questioning of witnesses—
statements unsworn); Grimm v. Brown, 449 F.2d 654 {9th Cir. 1971) iuse of an ex
parte report of investigation—respondent not provided a capy of the investigation),
Glidden v. United States, 185 Ct. Cl. 515 (1968 (use of an ex parte report of
investigation—respondent only provided a summary of the reporty; Cason v. United
States, 471 F.2d 1225 (Ct. CL. 1973} {use of uncorraborated written statements of
witnesses who were not made available despite their presence in the local area on ac-
tive duty), Clackum v. United States, 148 Ct. Cl. 404 {19601 {use of a confidential in-
vestigating report},
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abused a superior position than the broad constitutional question.

The fact that a majority of the courts has either avoided the con-
stitutional issue or has narrowly ruled on the individual facts in-
dicates a general reluctance to either establish an absolute right or
deny the very existence of a right to confrontation and cross-
examination. Rather, the courts have looked at administrative
proceedings with the idea that a fundamental sense of justice and
fair play should prevail. Thusit appears that a military respondent
has atleast alimited right of confrontation and cross-examination.
Under this limited right, if a witness or documentary evidence is
under the control of the Government, and the Government intends
to make use of it, then the concept of “fundamental fairness” will
require the Government to make the witness or evidence available
to the respondent. However, if the witness cannot be produced
because of lack of subpoena powers, then the Government will not
be precluded from using the best evidence available.

Although the constitutional issue is by no means dead, there has
been a general reluctance on the part of the courts to adjudicate it;
and in recent years, there has been little activity in the area. For all
practical purposes, the lack of absolute confrontation and cross-
examination rights is not a material flaw in the administrative
process, and the issue should be put to rest. Although the “fun-
damental fairness” doctrine is not the most ideal safeguard from a
respondent’s point of view (because of the fact that “fairness” is a
somewhat vague guideline compared to a clearcut rule of absolute-
ly requiring the presence of arequested witness), nevertheless, it re-
quires the availability to both sides of whatever evidence is con-
sidered at the hearing, and in this sense both sides are on an equal
footing.

In general, equity at an administrative hearing is determined not
by the nature of the regulations themselves, but rather by how the
regulations are used. Therefore, the greatest weakness in the ad-
ministrative discharge area is not a deficiency in the respondent’s
rights, but rather the opportunity to abuse the spirit of the law
through an “unfair” board hearing. In this respect, more attention
should be placed on educating commanders in the proper use of the
discharge action, which if accomplished, should alleviate much of
the criticism.
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